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A    LIST 


OF  THB 


ABBREVIATIONS  AND  REFERENCES 


ADOPTED   IN 


THE  DIGEST, 

WITH     EXPLANATIONS. 


A. 

Abbreviatioks.  Names  ov  Reporters  and  Reports.       Names  of  CoimTS  or  Judges. 

A.  &  E Adolphus  &  Ellis Queen^s  Bench 

Adm Admiralty 

Adm.  D.       ...  Law  Reports  Admiralty  Division 

Amb Ambler ^ Chancery 

Anst Anstrather Exchequer 

App.  Ca«.     .    .    .  Law  Reports '  House  of  Lords   and   Privy 

Council 

Am Arnold Common  Pleaa 

Ara.  &  U.    .    .    .  Arnold  &  Hodges Queen's  Bench 

A.sp.  M.  C.   .    .    .  Asplnal  Maritime  Cases Admiralty  and  other  Courts 

B. 

B.  &  A Bamcwall  &  Alderson Kinf(*s  Bench 

B.  &  Ad Bamcwall  &  Adolphus King's  Bench 

B.  C.  C Lowndes  &  Maxwell's  Bail  Court  Cases  .    .    .  Bail  Court 

B.  C.  Rep.    .    .    .  Saunders  &  Cole's  Bail  Court  Reports      .    .    .  Bail  Court 

BayL  Bills   .    .    .  Bayley  on  BiUs. 

Beav Beavan Rolls 

B.  &  S Best  &  Smith Queen's  Bench 

Bell,  CO..    .    .  Bell's  Criminal  Cases Criminal  Appeal 

Bing. Bingham Common  Pleas 

Bing.,  N.  C.      .    .  Bingham's  New  Cases  or  Series  ......  Common  Pleas 

Bk Bankruptcy. 

Bligh Bligh House  of  Lords 

Bligh,  N.  S.      .    .  Bligh's  New  Series House  of  Lords 

B.  &  P Bosaoquet  &  Puller Common  Pleas 

Bolt's  P.  L.      .    .  Bott's  Poor  Law. 

B.  &  B Broderip  &  Bingham      .    .    .    ^ Common  Pleas 

Bro.  C.  C.    .    .    V  Brown's  Chancery  Cases Chancery 

Bro.  P.  C.    .    .    .  Brown's  Cases  in  Parliament House  of  Lords 

B.  &  L Browning  k  Lushington Admiralty 

Buck Buck Bankmptcy 

Bull,  N.  P.  .    .    .  Buller's  Law  of  Nisi  Prius. 

Burr Burrow ,    , King's  Bench 

Burr.  S.  C.  .    .    .  Barrow's  Settlement  Cases King's  Bench 

C. 

C Lord  Chancellor 

Cald Caldecott's  Settlement  Cases King's  Bench 


IV 


ABBREVIATIONS    AND    REFERENCES. 


Abbbeviations. 


Names  of  Bepobtebs  and  Bepobts.       Names  of  (Toubts  ob  Judges. 


Camp. 
Car.  C.  L. 
Car.  &  M. 
Car.  &  K. 
C.  &P.    . 
Chit.  .    . 
C.&F.    . 
CoUyer,  C.  C 
C  JB.    .     . 
C.  B.,  N.  B. 
C.  L.  B.  . 


C.  P.  D.  . 
Colt.   .    . 
Cooper,  C.  C 
Cowp. 
Cox     .    . 
Cox,  C.  C. 
Cr.  &  Ph. 
C.  &  J.     . 
C.  &M.    . 
C,  M.  k  B. 
Curt.  .    . 


Campbell 

Carriiigton*8  Criminal  Law. 
Carrington  &  Marshman    .... 

Carrington  &  Kirwan 

Carrington  &  Payne 

Chitty 

Clark  &  Finnelly 

Collyer's  Chancery  Cases  .... 
Common  Bench  Beports,  Old  Series 
Common  Bench  Beports,  New  Series 
Common  Law  Beports  of  1855-56    . 


Law  Beports , 

Coltman's  Begistration  Cases. 
Cooper's  Chancery  Cases    •    , 

Cowper 

Cox 

Cox's  Criminal  Cases     .    . 

Craig  &  Philip 

Crompton  &  Jervis    ... 
Crompton  &  Meeson  .    .     . 
Crompton,  Meeson  &  Boscoc  . 
Curteis 


Nisi  Prins 

Nisi  Priufl 

Nisi  Prins 

Nisi  Prins 

King's  Bench 

House  of  Lords 

Chancery 

Common  Pleas 

Common  Pleas 

Queen's     Bench,     Common 

Pleas  and  Exchequer 
Common  Pleas  Division 

Chancery 

King's  Bench 

Chancery    * 

Crown  tx.  Criminal  Appeal 

Chancery 

Exchequer 

Exchequer 

Exchequer 

Ecclesiastical 


1). 


DanicU    .... 

D.  &M 

Deacon  .... 
Deac.  &  Chit.  .  . 
Dcane,  Ecc.  Bep. . 
Dears.  C.  C.  .  . 
Dears.  &  B.  C.  C. . 

DeG 

Dc  G.,  F.  &  J.  .    . 

De  G.,  J.  &  S.  .  . 
De  G.,  M.  &  G.  . 
De  G.  &  Sm.  .  . 
Den.  C.  C.    .    .    . 

Dick 

Dougl 

D.  P.  C 


D.  N.  S.  .    .  . 

D.  &L.    .    .  . 

D.  acB.    .    .  . 

D.  &  B.  N.  P.  C. 

Dom.  Proc.  .  . 

Drink.     .    .  . 

Drew.      .    .  . 

Drew.  &  Sm.  . 


Daniell 

Davison  k.  Merivale  .... 

Deacon     

Deacon  &  Chitty 

Deane's  Ecclesiastical  Be(x>il8 
Dearsly's  Crowii  Cases  .  .  . 
Dearsly  &  Bell's  Crown  Cases 

DeGex 

De  Gex,  Fisher  k.  Jone^s      .    . 


De  Gex,  Jones  &  Smith 

De  Gex,  Macnaghten  &  Gordon  .    . 

De  Gex  &  Smale 

Denison 

Dickens 

Douglas 

Dowling's  Practice  Cases,  Old  Series 


Dowling's  New  Series 

Dowling  k,  Lowndes 

Dowling  &  Byland 

Dowling  k  By  land's  Nisi  Prius  Cases 

Domus  Procerum 

Drinkwater 

Drewry 

Drewry  &  Smale 


Exchequer 
Queen's  Bench 
Bankruptcy 
Bankruptcy 
Ecclesiastical 
Criminal  Appeal 
Criminal  Appeal 
Bankruptcy 

Lord  Chancellor  and  Appeals 
in  Chancery 

Do. 

Do. 
Knight  Bruce,  V.-C. 
Criminal  Appeal 
Chancery 
King's  Bench 

Queen's  Bench,  Common 
Pleas,  Exchequer  and  Bail 
Court 

Do. 

Do, 
King's  Bench 
Nisi  Prius 
House  of  Lords 
Common  Pleas 
Kindersley,  V.-C. 
Chancery 


East East King's  Bench 

East,  P.  C.  .    .    .    East's  Pleas  of  the  Crown. 

Eden Eden Chancery 

£1.  &  Bl.      ...    Ellis  k  Blackburn Queen's  Bench 

El.,  Bl.  &EI.    .    .    Ellis,  Blackburn  &  Ellis Queen's  Bench 

EL  &  El.      ...    Ellis  k  Ellis Queen's  Bench 

Eq.  B Equity  Beports  of  1855-66 Chancery 

Esp Espinasse Nisi  Prius 

Ex Exchequer  Beports  by  Welsby,  Hurlstone  dc 

Gordon Exchequer 

Ex.  Ch Exchequer  Chamber 

Ex.  D T^w  Beports Exchequer  Division 


Forrest 


F. 
Forrest Exchequer 


ABBREVIATIONS    AND    EEFERENCES. 


Abbbbviations. 
Fonb.  N.  R.      . 


Nambs  of  Bbpobters  and  Reports.       Nambs  of  Coubts  ob  Judges. 


.    .    Fonblanque*8  New  Reports Bankruptcy 

F.  &F Foster  &  Finlason Nisi  Prius 


G. 

Qale Gale Exchequer 

0. 4c  D.    .    .    .    .  Gale  &  Davison Exchequer 

Gilt Giffard Vice-Chancellor  Stewart 

GiS.  &  H.     .    .    .  Giffard  k  Hemming Vice-Chancellor  Stewart 

Glyn  &  J.     .     .    .  Glyn  &  Jameson Bankruptcy 

Gow Qow Nisi  Prius 


H.&T. 


Hare 

H.  &B.  .  .  .  . 
H.  &  W .  «... 
H.  or  Hem.  &  M. 
or  Mil.  .  .  . 
Hodges    .... 

Holt 

H.&H 

H.  L 

H.  L.  Gas.    .    .    . 

H.&C 

H.  &N 

H.  &  W 

H.  &P 

Hopw.  &  0. .    .    . 


H. 

Hall  &  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Tum^  V.-C, 

and  Wood,  V.-O. 

Harrison  &,  Rutherford Common  Pleas 

Harrison  k  WoUaston King's  Bench 

Hemming  &  Miller Chancery 

Hodges Common  Pleas 

Holt Nisi  Prius 

Horn  &  Hurlfitone Exchequer 

House  of  Lords 

House  of  Lords  Cases,  by  Clark House  of  Lords 

HurLstone  &  Coltman Exchequer 

Hurlstone  &  Norman Exchequer 

Hurlstone  &  Walmsley Exchequer 

Hopwood  &  Philbrick's  Election  Cases    .    .    .  Common  Pleas 

Hopwood  k  Coltman's  Election  Cases      .    .    .  Common  Pleas 


Ji.  C.  L.  R.  . 
Ir.  Ch.  Kep. 
Jr.  R.,  C.  L. 
Ir.  R.,  Bq.    . 
Jr.  L.  R.  . 


I. 

Lnsh  Common  Law  Reports  (1850-1866)      .    .  Common  Law 

Irish  Chancery  Reports  (1850-1866)    ....  Chancery 

Irish  Common  Law  Series  (1866-1878)    .    .    .  Common  Law 

friflh  Equity  (1866-1878)        Chancery 

Irish  Law  Reports  (1879-1883) All  the  Courts 


J.  F«    .     • 
J.&W.    . 
Johns. 
Johns.  &  H. 
Jar.     .    . 


Jut.,  N.  S. 


J. 

Justice  of  the  Peace All  the  Courts 

Jacob  k  Walker Chancery 

Johnson Chancery 

Johnson  k  Hemming Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay     .    .    . 
Kay  k  J. 
K.&G.   .    . 

Keen  .    .    . 
Ld.  Kenyon 


K. 

Kay Wood,  V.-C. 

Kay  k  Johnson Wood,  V.-C. 

Keane  k  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 

L.  C Lord  Chancellor 

L.  J.  or  L.  JJ Lord  Justice  or  Lords  Jus- 
tices 

L.  J.,  Adm.      .    .    Law  Joornalf  New  Series Admiralty 

L.  J.,  Bk.     ...  „  „  Bankruptcy 

L.  J.,  Gh.     ...  ,«  „  ...        ....  Chancery 

L.  J.,  0.  P.  .    .    .  „  „  Common  Pleas 

L.  J.,  Bx.     .    .    .  „  ,, Exchequer 


VI 


ABBREVIATIONS    AND    EEFERENCES. 


ABBRBVXATIONg 

L*  J.f  M.  C, 
L.  J.,  Q.B. 
L.  J.,  Mat. 
L,  J, I  P,  C. 
Li  L.,  I «  • 
L,  K.,  Q,  B. 
L.  R.,  q.  P. 
L,  K,]  Kx« 
L.  K.,  Adm, 
L.  lv.|  1 ,  • 
L.  R.,  0.  0. 
L.  R.,  Kq. 

L,  R.,  Oh. 
li,  R.,  P,  C, 
I^.  R.|  H.  L. 
L.  T.,  0,  K. 
L.  T,  n   . 
Leaoh,  C.  0, 
Lofft  .    . 
Lewin,  0,  C 
L.  &  0.  or  L,  &  e 

CO,    . 
L,,  M.  &  P. 
Lush,  .    . 
Lutw.  Reg.  Caa. 


NAHtes  OF  Rrportbrs  and  Reports.       Names  of  Courts  or  Judqeb. 

TiAW  Journal,  Now  SoricR Magistrates'  Oases 

„  Quoen's  Bench 

„  „  Divorce  and  Matrimonial 

„  .,  Privy  Oouncil 

I,  „  Probate  Court 

Law  Reports Queen's  Bench 

„  Common  Pleas 

„  Exchequer 

„  Admiralty 

„  Probate 

„  Crown  Cases  Reserved 

„  Master  of  the  Rolls  and  Vice- 

Chancellors 

,.  Lord  Chancellor's  and  Appeal 

Privy  Council 

,1  House  of  Lords 

Law  Times  Reports,  Old  Series All  the  Courts 

Law  Times  Reports,  New  Series All  the  Courts 

Leach's  Crown  Casea. 

Lofft King's  Bench 

Lewin's  Crown  Cases Crown  Cases 

Leigh  &  Cave's  Crown  Cases Crown  Cases 

Lowndes,  Maxwell  k  Pollock Bail  Court 

Lushington * Admiralty 

Lutwyche's  Registration  Election  CtaeB  .    .    .  Common  Pleas 


Mao.  j&  Q.  .  .  . 
Maoq,  H,  L,  Can, . 

Madd 

M.  &a 

M,R 

M.  C 

Mat  .  ,  ,  .  , 
M,  4t  iV  .  «  « 

M,  C,  C  « 

M,  JC  M 

M,&P.  .  ,  .  . 
M.  Jt  RoU  .  .  . 
M,  jt  B%  ,  .  «  . 
M,  &&•««. 
M.&  Scott  .  .  . 
M*01ei  .  ,  .  , 
MH?lel.&Y.  .  . 
Maisk     «... 

Mer, 

Motut. ..... 

Moat.  &  Ayr.   .    « 
Moat,  at  Bligh .    . 
Moat.  JC  Chit.  .    . 
Moat.»  P.  &  D.     . 
Moat.  dC  Mac.  .    . 
Moore     .... 

Moow>  P.  C.  C,     . 
Moon}»P.C.C.,Nj$. 
Moore^  Ind.  App. . 
Mi».  dbH.   .    .    . 

Mylae*C. .    .    . 

Myliiie  jc  £L 


M. 

Macnaghten  ^  Qordoa Lord  Chancellor 

MaoQueen's  Scotch  Appeals House  of  Lords 

Maduock Chancery 

Mai\ning  ^  Granger Common  Pleas 

Master  of  the  Rolls 

Magistrate  Cases. 

Matrimonial Matrimooial  and  Divorce 

Meesoa  k  Welsby Exchequer 

Moody's  down  Cases Exchequer  Chamber 

Moody  4t  Malkin Nisi  Prius 

Moore  3c  Fayn<) Common  Pleas 

Mood^  Jt  Robinson Nisi  Prius 

Manmng  k  Ryland King  s  Bench 

Maole  &  Selwyn « King's  Bench 

Moore  Jc  Scott Common  Pleas 

M'Olelaod Exchequer 

M'^Cleland  &  Younge Exchequer 

Marshall  . Common  Pleas 

Merivale Chancery 

Montagu Bankruptcy 

Montagu  Jb  Ayrtou Bankruptcy 

Montagu  &  Bligh Bankruptcy 

Montagu  &  Chitty Bankmpt<^ 

Montagu,  Deacon  Jt  De  Gex Bankruptcy 

Montagu  <Sc  Macarthur Bankruptcy 

J.  B.  Moore Common  Pleas 

Moore*s  Privy  Council  Cases Privy  Council 

Muoie's  Privy  Council  Cases.  New  Series     .    .  Privy  Council 

Moore's  Indian  Appeals Privy  Council 

Murphy  k  Hurlstone Exchequer 

Mylne  jc  Craig Chancery 

Mylne  Jt  Keen Chancery 


^.  S.  »    .    . 
N.AX  .    . 

N.  *P.    .    . 
Nev.  Jc  Mac. 
New  Sess.  Cas. 
Nolau .    .    . 


N. 

BOsaaquet  k  PuXler^s  New  Reports      ....  Common  Pleas 

NevUe  Jc  Manning King's  Bench 

Nevile  Jc  Perry Queen  s  Bench 

Neville  3c  Macmunara Railway  Cases 

Carrow.  Hamercon  and  Alien All  the  Courts 

Nolan King's  Beach 


ABBREVIATIONS    AND    REFERENCES,  vii 

p. 

Abbbeviationb.  Names  of  Bbporterr  and  Reportb.       Names  of  Courts  or  Judges. 

Ph Phillips Chancery 

Park,  Im.    .    .    .  Park  on  Insurance. 

Peake      ....    Peake Nisi  Prius 

Peake*s  Add.  Cas.    Peake's  Additional  Cases Nisi  Prius 

P.  Wms -Peere  Williams Chancery 

P.  &  D Perry  &  Davison Queen's  Bench 

Price Price Exchequer 

Price  P.  C.  .    .    .    Price's  Notes  of  Points  in  Practice Exchequer 

P.  D Law  Reports     .    ^    .    . Probate  Division    . 

P.  C Privy  Council. 

Q.  B.  D Law  Reports Queen's  Bench  Division 

R. 

Railw.  Cas.  .    .    .  Railway  Cases  by  Nicholl,  Hare,  Oliver^  Bea- 

van  &  Lefroy All  the  Courts 

Rob.    .    .    .    .    .  Robinson House  of  Lords 

Rob.  Adm.  Rep.    .  Dr.  W.  Robinson's  Admiralty  Reports ....    Admiralty 

Bob.  Ecc.  Rep.     .  Dr.  Robertson's  Ecclesiastical  Reports     .    .    .    Ecclesiastical 
Bomilly's  Notes  of 
Cases. 

Bose Rose Bankruptcy 

Buss. Russell Chancery 

Buss.  &  Mylne      .  Russell  &  Mylne Chancery 

Buss.  C.  &  M.  .    .  Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

B.  &:  R.  C.  0.    .    .  Russell  &  Ryan's  Crown  Cases. 

B.  d:  M Ryan  &  Moody Nisi  Prius 

S. 

Scott Scott Common  Pleas 

Scott,  N.  R.      .    .  Scott's  New  Reports Common  Pleas 

Selw.  N.  P.  .     .    .  Selwyn's  Law  of  Nisi  Prius,  by  Keanc  &  Smith. 

Sim.    .....  Simon Shadwell,  V.-C.  E. 

Sim.  N.  S.    .    ,    .  Simon's  New  Series Chancery 

Sim.  &  Stu. .    .    .  Simon  &  Stuart Lord  Cranworth,  Y.-C. 

Smith      ....  Smith King's  Bench 

Stark Starkie Nisi  Prius 

Swans Swanston Chancery 

S.  C Same  case. 

S.  P Same  point  or  principle. 

Sm.  &G.      ...  Smale&Giffard Stuart,  V.-C. 

S.  &  T Swabey  &  Tristram Divorce  and  Probate 

T. 

Tamlyn  ....  Tamlyn Bolls 

Taunt Taunton Common  Pleas 

T.  R Term  Reports  (Dumf  ord  k  Bast) King's  Bench 

Tidd'sPrac.      .    .  Tidd's  Practice. 

Turn.  &  Buss.  .    .  Turner  &  Russell Chancery 

Tyr. Tyrwhitt Exchequer 

Tyr.  &  G.     ...  l^rwhitt  &  Granger Exchequer 

T.  &  M Temple  k  Mew Criminal  Appeal 

IT. 
U.  C.  L.  J.  .    .    .    Upper  Canada  Law  Journal, 

V. 

Ves.  jun, ....    Vesey,  junior Chancery 

Yes.  &B.     .    .    ,    Vesev&Beames Chancery 


via  ABBKEVIATIONS    AND    REFERENCES. 

w. 

Abbreviations.         Names  of  Repobtebs  and  Repobts.       Names  of  Coubts  ob  Jui>ge8. 

West West House  of  Lords 

Wightw Wightwick " Exchequer 

W.,  W.  &  D.     .    .    Wilmore,  Wollaston  &  Davison Queen's  Bench 

W.,  W.  &  H.     .    .    Wilmore,  Wollaston  &  Hodges Queen's  Bench 

Wils Wilson King's  Bench  and  Common 

Pleas 

Wils.  CO..    .    .    Wilson's  Chancery  Cases Chancery 

Wils.  Exch.      .    .    Wilson's  Exchequer  Reports Exchequer,  Equity 

W.  P.  C Wollaston's  Practice  Cases Queen's     Bench,     Common 

Pleas  and  Exchequer 
Woodf.  L.  &  T.     .    Woodfall's  Law  of  Landlord  and  Tenant,  by 

Cole. 
W.  Bl Sir  William  Blackstone King's  Bench  and  Common 

Pleas 
W.  R Weekly  Reporter All  the  Courts 

■ 

Y. 

Younge   ....  Younge Exchequer,  Equity 

Y.  &  C Younge  &  CoUyer Exchequer,  Equity 

Y.  k  C.  N.  C.  C.    .  Younge  &  CoUyer's  New  Chancery  Cases     .    .  Knight  Bruce,  V.-C. 

Y,  &  J Younge  &  Jervis Exchequer 
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THE  EEPOETS 


COMPKISED    IN    THE    DIGEST. 


HOUSE  OF  LORDS. 


Brown*s  Reports— 1702  to  1800. 

Dow—1812  to  1818. 

Bligh— 1819  to  1821. 

BUgb,  New  Series— 1827  to  1837. 

Dow  &  ClATk— 1827  to  1832. 

Wc«tr-1839  to  1841. 

CUrk  k  Finnellj— 1831  to  1846. 

Hoase  of  Lords  CaBes  (Clark)— 1847  to  1866. 


Law  Jonmal,  New  Series— 1832  to  1883. 
Law  Reports- 1865  to  1883. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reportei>-1852  to  1883. 
Maoqueen— 1851  to  1866. 


PRIVY  COUNCIL. 


Knapp's  Reports— 1829  to  1836. 

Moore— 1836  to  1852. 

Moore*8  iDdian  Appeals— 1836  to  1873. 

Moore's  New  Series— 185^  to  1873. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1855  to  1866. 


Law  Journal,  New  Series— 1865  to  1883. 

Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Swabey— 1868  to  1859. 

Lushiugton- 1860  to  1863. 

Browning  k  Lushington— 1863  to  1865. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilflon'8  Report8->1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  William  Blackstone— 1746  to  1780. 

Burrow— 1757  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Galdeoott's  Settlement  Cases— 1775  to  1786. 

Nolan— 1791  to  1792. 

LofEt^l772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1786  to  1800. 

Smith— 1803  to  1806. 

East— 1801  to  1812. 

Maule  &  Selwyn— 1813  to  1817. 

Bamewall  &  Alderson— 1817  to  1822. 

Bamewall  &  Cresswell— 1822  to  1830. 

Bamewall  &,  Adolphus— 1830  to  1834. 

Adolphus  &,  EUis— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  &  Ellis, 

Series}— 1841  to  1852. 
Ellis,  Blackburn  &  EUis— 1858. 
Ellis  &  EUis— 1868  to  1861. 
Best  &  Smith— 1861  to  1869. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1866  to  1883. 

DowUng  &  Ryland— 1821  to  1827. 

Manning  &  Ryland— 1827  to  1830. 

Nevile  &  Manning— 1831  to  1836. 

NevUe  &  Perry— 1836  to  1838. 

Perry  &  Davison— 1838  to  1841. 

Gale  k  Davison— 1841  to  1843. 

Davison  k  Merivale— 1843  to  1844. 
;  Chitty— 1819  to  1820. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series— 1841  to 
1842. 

Harrison  &  Wollaston— 1835  to  1837. 

Willmoie,  WoUaston  k  Davison— 1837. 
I  WiUmore,  Wollaston  k  Hodges— 1838  to  1839. 
'  Jurist— 1837  to  1854. 

Jurist,  New  Series — 1855  to  1866. 
New  '  Law  Times,  New  Series— 1859  to  1883. 
.  Weekly  Reporter- 1852  to  1883. 

Lowndes,  MazweU  k  Pollock— 1850  to  1851. 

Lowndes  k  MaxweU — 1852. 

Saunders  k  Cole— 1842  to  1848. 


X 


CHRONOLOGICAL  LIST  OF  THE  REPORTS. 


COMMON  PLEAS. 


H.  Blackstone— 1788  to  1796. 

Bosanquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  Qranger — 1840  to  1844. 

Hodges— 1835  to  1837. 

Arnold— 1838  to  1839. 

Maishall— 1814  to  1816. 

Moore— 1817  to  1827. 

Moore  &  Payne— 1828  to  1831. 

Moore  &  Scott— 1831  to  1834. 

Scott— 1834  to  1840. 

Scott's  New  Reports— 1840  to  1845. 


Common  Bench  Reports — 1845  to  1856. 
Common  Bench  Reports.  New  Series — 1856  to 

1865. 
Harrison  k  Rutherford— 1866  to  1868. 
I^aw  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Bowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Dowling's  Practice  Cases,  New  Series — 1841  to 

1842. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1869  to  1883. 
Weekly  Reporter— 1862  to  1883. 


EXCHEQUER. 


Anstruther's  Reports— 1792  to  1797. 
Fonfe8l^l801. 
Wightwick— 1810  to  1811. 
Price— 1814  to  1824. 
M'Cleland— 1824. 
M'Cleland  &  Younge— 1825. 
Younge  &  Jervis- 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  &  Meeson— 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — 1834  to  1836. 
Mefeson  &  Welsby- 1836  to  1847. 
Exchequer  Reports — 1847  to  1856. 
Hurlstonc  &  Norman— 1866  to  1861. 
Hurlstone  &  Coltman— 1862  to  1865. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1866  to  1883. 

Tyrwhitt— 1830  to  1835. 

Tyrwhitt  &  Granger— 1836. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Dowling's  Practice  Cases,  New  Scries — 1841  to 

1842. 
Gale— 1836  to  1836. 
Murphy  &  Hurlstonc- 1836  to  1887. 
Horn  &  Hurlstonc— 1838  to  1839. 
Jurist— 1837  to  1864. 
Jurist,  New  Scries — 1854  to  1866, 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 


ADMIRALTY. 


Robinson  (W.)— 1838  to  1852. 
Swabey— 1858  to  1869. 
Spinks— 1864  to  1865. 
Lushington— 1860  to  1863. 
Browning  &  Luahington — 1863  to  1865. 
Juris1^1837  to  1864. 


'  Jurist,  New  Series — 1855  to  1866. 

Law  Journal,  New  Seriesr— 1832  to  1883. 

Law  Reports— 1865  to'l883. 
,  Weekly  Reporter— 1862  to  1883. 
,  Law  Times,  New  Series— 1859  to  1883. 


DIVORCE  AND  PROBATE. 


Swabey  &  Tristram- 1858  to  1865. 

Jurist,  New  Series— 1868  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


BANKRUPTCY. 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  &  Jameson— 1821  to  1828. 
Montagu  &  Macarthur— 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  &  Bligh— 1832  to  1833. 
Montagu  &  Ayrton— 1833  to  1838. 
Montagu  &  Chi tty— 1838  to  1840. 
Deacon  &  Chitty— 1832  to  1835. 
Deacon— 1836  to  1839, 


Montagu,  Deacon  &  De  6ex— 1840  to  1844. 

De  Gex— 1845  to  1848. 

De  Gex,  Macnaghten  k  Gordon — 1851  to  1857. 

De  Gex  &  Jones— 1857  to  1860. 

De  Gex,  Fisher  &  Jones— 1860  to  1862. 

De  Gex,  Jones  &  Smith— 1862  to  1866, 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1866  to  1866. 

Law  Times,  New  Scries— 1859  to  1883. 

Weekly  Reporter— 1862  to  1883. 


NISI  PRIUS. 


Peakc's  Reports— 1790  to  1812. 
Peake's  Additional  Cases— 1795  to  1812. 


Kspinasbe— 1793  to  1807» 
Campbell— 1808  to  1816. 
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NISI  VRIVB—Chntinued, 


Starkie— 1816  to  1822. 

Holt^l815  to  1817. 

Gow— 1818  to  1820. 

Byan  &  Moody—  1823  to  1826. 

Moody  &  Malkin— 1827  to  1880. 

Moody  &  Robinson— 1831  to  1844. 


Dowling  &  Ryland— 1822  to  1823. 
Oarrin^n  &  Payne— 1823  to  1841. 
Canington  &  Marshman — 1840  to  1842. 
Oarrington  &  Kirwan— 1843  to  1860. 
Foster  &  Finlason— 1868  to  1867. 


CROWN  CASES. 


Leach— 17.«)0  to  1816. 
Bofisell  &  Ryan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  to  1844. 
Deniaon— 1844  to  1852. 
Temple  &  Mew— 1848  to  1851. 


Dearaly— 1862  to  1856. 
Dearsly  k  Bell— 1856  to  1868. 
Bell— 1858  to  1860. 
Leigh  &  Cave— 1861  to  1866. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Lutwyche— 1843  to  1853. 
Keane  ft  Grant— 1854  to  1862. 
Hopwood  &  PhUbrick— 1862  to  1867. 


Hopwood  &  Coltman— 1868  to  1879. 
Coltman— 1880  to  1883. 


ADDENDUM. 


Col.  2118,  after  "  Bex  v.  Preston  Coiy oration;'  add  "  7.  Under  Paving  Acta,    See  Way,  ool.  726." 


a  Bigf0t 


OF    THE 


CASES    REPORTED 


From    1756    to    1883. 


CROPS. 

I.  TSNAKT'S  BiSHTS  IK  RBSPKOT  OT.—See 

Landlord  and  Tenant. 
II.  Takiho  in  Execution. — See  Distbesb 

— ^EZBOUTION. 

III.  Bills  of  Salb.— &«  Bills  of  Salk. 


CROWN. 

1.  Palaces  and  Lands  of. 

2.  PHriUges  and  Prerogatives,  5. 

1.  Palaces  and  Lands  of. 

Bojral  Betidenees,  Exemption  from  Execu- 
tion.]— The  privilege  of  exemption  from  the 
execution  of  legal  process  which  attaches  to 
TDTal  residences  is  bi^ed  solely  on  the  principle 
that  the  personal  dignity  and  comfort  of  the 
sovereign  should  not  be  interfered  with ;  and 
thongh  actual  personal  residence  is  not  necessary 
to  confer  it,  the  privilege  does  not  extend  to  the 
precincts  of  a  palace  such  as  that  of  Hampton 
Court,  the  occupation  of  which  as  a  royal  resi- 
dence has  been  clearly  and  unequivocally  aban- 
doned, which  has  been  appropriated  to  uses 
practically  inconsistent  with  the  personal  resi- 
acnce  of  the  soverei^,  and  which  the  sove- 
reign has  shewn  no  intention  of  using  again 
as  a  residence.     Att.-Oen.  v.  Dakinj  4  L.  R., 

VOL.  III. 


H.  L.  338  ;  39  L.  J.,  Ex.  113 ;  23  L.  T.  1  ;  18  W.  R. 

nil. 

Exercising  Jnriidiction  in,]— See  Ecclesias- 
tical Law. 

Lands.]— The  1  &  2  Geo.  4,  c.  69,  has  not  the 
effect  of  vesting  in  the  Board  of  Ordnance  any 
of  the  ancient  h^editary  possessions  of  the 
crown.    Doe  d.  Legh  v.  Jtoej  8  M.  &  W.  679. 

Sight  of  Officer  to  Bell.]— Quaere,  whether 

a  right  can  legally  exist  in  an  oflScer  of  the  crown 
to  sell  the  soil  of  the  crown,  and  not  account  for 
the  proceeds  ;  but,  if  it  can  legally  exist,  such 
right  ought  to  be  established  by  evidence  cogent 
and  invincible.  Att.-Oen,  v.  Mathia-s^  4  Kay  & 
J.  679  ;  27  L.  J.,  Ch.  761. 

Adverse  Possession.] — B.  was  empowered  by 
acts  of  parliament  to  make  and  maintain  a  canal, 
and  to  inclose  and  appropriate  such  parts  of  the 
land  adjoining  as  should  be  necessary  for  the 
purposes  of  the  canal.  Provision  was  made  in 
the  act  for  the  purchase  and  sale  of  such  lands 
as  should  be  wanted.  Certain  of  the  lands  ad- 
joining the  canal  were  the  property  of  the  crown, 
in  right  of  the  Duchy  of  Lancaster,  and  such 
lands  cannot  be  parted  with  by  the  crown  except 
under  statutory  regulations,  imposed  by  1  Ann. 
c.  7,  s.  5.  The  canal  acts  in  question  are  later. 
The  clauses  authorizing  the  user  of  the  lands, 
and  providing  for  compensation  for  such  user, 
mentioned  the  crown,  either  expressly  or  by 
direct  reference  ;  the  clauses  confined  to  autho- 
rizing the  purchase  and  providing  for  the  assess- 
ment of  the  price,  mentioned  only  bodies  politic 
and  corporate,  parties  having  especial  interest  as 
guardians,  trustees,  executors,  and  "  all  and  every 
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CROWN. 


other  person  and  persons  whatsoever."  Contracts 
of  purchase  were  to  be  enrolled  with  the  clerk  of 
the  peace.  On  payment  or  tender  of  the  pur- 
chase-money, the  lands  purchased  were  to  vest  in 
B. : — Held,  that  the  crown  had  no  power  to  con- 
vey lands  under  these  clauses,  and  that,  supposing 
such  power  to  exist,  no  purchase  could  be  infer- 
red from  the  exercise  by  B.  of  the  powers  of 
entry  and  user  given  by  the  act,  especially  as  no 
evidence  of  an  enrolment  was  produced.  Doe  d. 
Reg.  V.  York  (Archbishop^  14  Q.  B.  81 ;  19  L.  J., 
Q.  B.  242. 

A  grant  from  the  crown  of  undefined  and  un- 
ascertained shares.in  land  will  not  be  held  void 
for  uncertainty  after  long  modem  possession, 
for  in  such  a  case  a  supplementary  and  confir- 
matory grant  may  be  presumed,  hes  Barres  v. 
Si^j,  29  L.  T.  692  ;  22  W.  R.  273— P.  C. 

Land  in  Colony.] — In  an  information  of 


intrusion  relating  to  land  in  British  Honduras, 
the  defendants  having  shewn  sixty  years' 
adverse  possession  there  from  before  1817,  by 
themselves  and  their  predecessors  in  title,  with- 
out disturbance  or  effectual  claim  by  the  crown, 
such  information  was  dismissed.  Att.-6en. 
for  British  Honduras  v.  Brijftowe^  6  App.  Cas. 
143  ;  50  L.  J.,  P.  C.  15  ;  44  L.  T.  1— P.  C. 

Although  British  Honduras  was  formally  de- 
clared to  be  a  British  Colony,  and  formally  an- 
nexed to  British  dominions  by  a  proclamation  of 
Her  Majesty,  dated  the  12th  May,  1862,  yet 
grants  of  land  having  been  made  therein  by  the 
crown  as  early  as  1817  : — Held,  that  the  terri- 
torial sovereignty  of  the  crown  must  be  deemed 
to  have  been  acquired  in  or  before  that  year.    lb, 

Intarrening  where  Sights  of  Crown  involved — 
Encroachment.] — The  Queen,  as  lady  of  a  manor, 
granted  to  two  licensees,  in  pursuance  of  ma- 
norial rights,  power  to  enter  the  lands  comprised 
in  the  manor  and  search  for  and  carry  away 
minerals,  making  to  the  copyholder  and  terre- 
tenant  respectively  a  customary  compensation 
for  surface  damage.  The  licensees  entered  with- 
out the  consent  of  either  copyholder'  or  terre- 
tenant  and  began  mining  operations ;  whereupon 
the  terre-tenant  commenced  an  action  against 
them.  The  attorney-general,  on  behalf  of  the 
Queen  and  the  licensees,  then  filed  an  informa- 
tion and  bill  on  the  equity  side  of  the  Exchequer 
against  the  copyholder  and  terre-tenant,  praying 
that  the  rights  of  the  crown  within  the  manor 
should  be  declared,  and  that  the  action  should 
be  restrained.  On  an  application  for  an  injunc- 
tion in  accordance  with  the  prayer  of  the  in- 
formation and  bill : — Held,  that  the  rights  of 
the  sovereign  being  involved  in  the  proceedings 
in  the  action,  the  sovereign  was  entitled  jure 
coronae  to  be  actor  in  any  litigation  affecting 
those  rights,  and  that  the  injunction  must  there- 
fore issue.  Att.-Gen,  v.  Barker^  7  L.  R.,  Ex. 
177 ;  41  L.  J.,  Ex,  57  ;  26  L.  T.  34  ;  20  W.  R. 
609. 

The  prerogative  of  the  crown  to  intervene  in 
actions  affecting  the  rights  or  revenue  of  the 
sovereign  has  not  been  affected  by  the  Judi- 
cature Acts ;  and  for  the  determination  of  such 
matters  the  Exchequer  Division  of  the  High 
Court  of  Justice  has  all  the  powers  formerly 
possessed  by  the  Court  of  Exchequer.  Att.-Gen. 
V.  Canstable,  4  Ex.  D.  172 ;  48  L.  J.,  Ex.  455 ; 
27  W.  R.  661. 

•An  information  by  the  attorney -general  stated, 


that  the  Queen  was  seised  in  her  demesne  as  of 
fee,  in  right  of  her  crown,  of  Waltham  Forest, 
and  that  she  and  all  her  ancestors,  kings  of 
England,  have  held  and  enjoyed  the  forests,  and 
the  game  of  wild  beasts  and  fowls,  of  chase  and 
warren,  coming  and  arising  from  the  forest, 
without  any  disturbance ;  that  the  defendant 
imlawfuUy  erected  a  high  fence,  and  dug  a  deep 
ditch  in  and  around  100  acres  of  land,  parcel  of 
and  within  the  forest,  and  therewith  inclosed  100 
acres  of  the  forest,  and  encroached  and  usurped 
thereon,  and  separated  the  same  from  the  residue 
of  the  forest : — Held,  that  this  was  not  an  in- 
formation of  intrusion  into  the  lands  of  the 
crown  ;  that  it  was  an  infoimation  in  the  nature 
of  an  action  of  trespass  for  the  injury  to  the  in- 
corporeal right  of  forest  by  interfering  with  the 
game,  and  that  the  defendant  was  not  bound  to 
plead  title  to  the  land  inclosed  by  him.  Att.- 
Gen.  V.  Hallctt,  5  D.  &  L.  87  ;  1  Ex.  211 ;  16  L. 
J.,  Ex.  262. 

A  copyhold  was  surrendered  in  1809  to  a  trus- 
tee for  the  crown  for  military  purposes.  In  1808 
the  then  lord  of  the  manor  had  granted  to  M., 
the  governor  of  an  adjoining  fort,  a  licence  tc 
inclose  part  of  the  waste  adjoining. the  copyhold 
and  to  occupy  it  at  a  yearly  rent  during  his  life 
if  he  so  long  continued  -governor,  which  he 
ceased  to  be  in  1811.  Nothing  further  was 
shewn  as  to  the  title  to  the  land  included  in 
the  licence,  except  that  at  the  commencement 
of  this  action  in  1874  the  crown  had  been  in 
possession  of  it  as  inclosed  ground,  as  well  as  of 
the  original  copyhold,  for  more  than  forty  ycai"s. 
Since  1811  there  had  been  repeated  admittances 
of  trustees  for  the  crown  to  the  original  copy- 
hold, in  which  it  was  described  by  metes  anc 
bounds  not  including  the  close  L.  comprised  ir 
the  licence.  In  1874  the  lord  of  the  manor, 
without  the  consent  of  the  crown,  granted  t 
licence  to  get  coprolites  out  of  close  L.  at  i 
royalty,  and  received  222Z.  for  royalties.  Tht 
crown  brought  an  action  for  an  injunction  anc 
damages.  Fry,  J.,  held,  that  close  L.  had  be 
come  an  accretion  to  the  copyhold  tenement 
and  was  of  copyhold  tenure,  but  the  decree  onl^ 
granted  an  injunction  and  an  inquiry  as  t< 
damages,  without  any  declaration  of  the  right} 
of  the  parties.  The  chief  clerk  having  certifiec 
that  the  damages  payable  to  the  crown  wen 
222Z.,  and  Fry,  J.,  having  approved  of  his  find 
ing,  the  lord  appealed  on  the  ground  that  th< 
damages  were  excessive.  The  tenant  who  hek 
close  L.  under  the  crown  had  separately  receive( 
fall  compensation  for  surface  damage,  and  th< 
land  had  been  restored  to  its  original  condition 
—Held,  by  the  Court  of  Appeal,  that,  assuming 
the  doctrine  that  encroachments  made  by  \ 
lessee  enure  to  the  benefit  of  the  landlord  to  b 
applicable  to  encroachments  by  a  copyholdei 
the  application  of  that  doctrine  was  exclude< 
by  the  facts  that  the  inclosure  of  close  L 
having  been  made  by  licence  from  the  lord  wa 
not  an  encroachment,  and  that  the  subsequen 
admittances  did  not  treat  close  L.  as  part  of  th 
copvhold  tenement.  Att.-Gtm.  v.  2'omliney  h 
Ch.'D.  150  ;  43  L.  T.  486— C.  A. 

Whether  that  doctrine  does  apply  to  copj 
holds,  quaere.     lb. 

Whether,  if  close  L.  had  been  copyhold,  a  find 
ing  which  gave  to  the  copyholder  by  way  c 
damages  the  whole  sum  received  by  the  lord  fc 
the  coproUtes  could  have  been  sustained,  qusert 
lb. 
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Crown  Aeqniring  Freehold  under  Statute 

of  Li]iiitatio]U.J — Held,  that  the  crown  had 
nnder  the  Statute  of  Limitations  acquired  a  free- 
hold title  to  close  L.,  and  that  as  the  coprolites, 
therefore,  belonged  to  the  crown,  the  damages 
were  not  excessive.    lb. 

Biirl&t  to  KiAenas  in  Isle  of  Kan.]— iS^^?  Islb 
OF  Man. 


2.  Privileoes  and  Pbsbooatives. 

Exemption  from  Tolls.]— A  carriage  and  horses 
belonging  to  the  Queen,  driven  by  her  coach- 
man, and  used  by  a  member  of  her  household, 
or  his  family,  with  the  Queen^s  permission, 
though  not  upon  her  service,  are  exempt  from 
turnpike  tolls.  Wettarer  v.  Perkins,  2  El.  &  El. 
67. 

.  PrerogatiToe.] — Although  the  crown  may  not 
of  its  own  authority  part  with  any  portion  of  its 
prerogatives,  vet,  where  the  crown  has  acted 
under  the  authority  of  parliament,  it  may  part 
with  its  prerogatives.  Eduljee  Byramjee^  Ex 
parte^  6  Moore,  P.  C.  C,  276  ;  3  Moo.  Ind.  App. 
468  ;  11  Jur.  855. 

The  prerogatives  of   the    crown  cannot   be 

affected  except  by  express  legislative  enactment. 

Weumvuth  (^Afayor,  <$•<?.)  v.  Nngetvt^  6  B.  &  S.  22 ; 

34  L.  J.,  M.  C.  81,  11  Jur.,  N.  S.  466  ;  11  L.  T. 

672  ;  13  W.  R.  338. 

By  a  local  act  a  corporation  was  enabled  to 
levy  tolls  and  duties,  in  respect  of  specified 
goods,  npon  ships  entering  a  harbour,  and  out  of 
the  fun&  arising  from  such  tolls  and  duties  to 
repay  moneys  borrowed  for  the  improvement  of 
the  harbour,  and  to  keep  it  in  repair.  The  act 
contained  exemptions  in  favour  of  the  crown, 
but  there  was  no  express  enactment  that  the 
crown  should  be  liable  to  toll  in  other  respects. 
Goods  not  included  within  the  exemption  having 
been  imported  into  the  harbour  for  government 
purposes  : — Held,  that  the  crown  was  not  liable 
for  duties  in  respect  of  them.    lb. 

Limiting  Dignities.]— Semble,  that  the 

crown  has  not  an  unlimited  power  of  limiting 
dignities  in  any  way  that  it  pleases,  and  that  it 
cannot  create  a  mode  of  succession  to  a  title 
totally  unknown  to  the  law.  Cope  v.  Dela- 
tcarr  (£arl\  8  L.  R.,  Ch.  982  ;  42  L.  J.,  Ch.  870  ; 
29  L.  T.  565  ;  22  W.  R.  3. 

The  crown  cannot  give  to  the  grant  of  a 
dignity  or  honour  a  quality  of  descent  unknown 
to  the  law.     WUtet'  Peerage,  4  L.  R.,  H.  L.  126. 


Creating  Courts.]— Although  the  ciown 

may  by  its  prerogative  establish  courts  to  pro- 
ceed according  to  common  law,  it  cannot  create 
any  new  court  to  administer  any  other  law. 
A^atal  {Biithop),  In  re,  3  Moore,  P.  C.  C,  N.  S. 
115;  11  Jur.,N.  S.  353  ;  12  L.  T.  188;  13  W.  R. 
549. 

Preeedenoe.] — The  crown  has  no  precedence  in 
a  criminal  court.  The  court  of  Exchequer  is  the 
only  court  in  which  the  crown  has  right  of  pre- 
cedence In  revenue  cases.  Reg.  v.  Landon,  1 
F.  k  P.  381. 

Biatribntion  of  Priie-money.]  —  Where  the 
British  sovereign  makes  a  treaty  of  peace  w 
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foreign  state,  and  receives,  under  it,  money  from 
the  foreign  state  on  account  of  debts  due  to 
British  subjects  from  subjects  of  the  foreign 
state  : — Held,  that  no  petition  of  right  will  lie  to 
compel  the  payment  or  distribution  of  the  money 
to  tne  British  subjects  to  whom  such  debts  are 
due.  Rustamjee  v.  Reg.,  2  Q.  B.  D.  69  ;  46 
L.  J.,  Q.  B.  238  ;  36  L.  T.  190  ;  26  W.  R.  333— 
C.A. 

Orant  "in  Ttast."] — ^The  crown,  by  royal 
warrant  "  granted  to  the  Secretary  of  State  for 
India  in  Council  for  the  time  being"  certain 
booty  taken  in  war  "  in  trust  for  the  use  of " 
certain  persons,  who  had  been  adjudged  entitled 
to  it  upon  a  reference  to  the  Court  of  Admiralty, 
to  be  distributed  among  them,  with  a  further 
provision  that  in  case  any  doubts  should  arise  in 
the  course  of  the  distribution  the  decision  of  the 
Secretary  of  State  should  be  final,  unless  the 
crown  should  otherwise  order  : — Held — (1)  That 
the  Secretary  of  State  for  India  in  Council  could 
only  sue  or  be  sued  as  a  corporation  under  21  & 
22  Vict.  c.  106,  s.  65,  in  proceedings  which  might 
have  been  taken  by  or  against  the  late  East 
India  Company;  (2)  That  the  royal  warrant 
constituted  the  Secretary  of  State  for  India  in 
Council  an  f^ent  of  the  crown  for  the  purpose 
of  the  distribution  of  the  fund  under  the  control 
of  the  crown,  but  did  not  constitute  him  a 
trastee  for  the  persons  interested  subject  to  the 
control  of  a  court  of  equity.  Alexander  v.  Wel- 
lington (Duke')  (2  Russ.  &  My.  35)  discussed. 
Brown  v.  Harris  (13  Yes.  662)  distinguished. 
Kinloeh  v.  Secretary  of  State  for  India  in  Coun- 
cil,  7  App.  Cas.  619  ;  61  L.  J.,  Ch.  885  ;  47  L.  T. 
133  ;  30  W.  R.  845— H.  L.  (E.).  Affirming  15 
Ch.  D.  1 ;  49  L.  J.,  Ch.  571  ;  42  L.  T.  667  ;  28 
W.  R.  619— C.  A. 

Crown  Debts.] — The  recognizance  entered  into 
before  the  clerk  of  parli^ent  to  secure  the 
costs  of  an  appeal  to  the  House  of  Lords,  con- 
stitutes a  crown  debt,  which  is  not  subject  to 
the  provisions  of  the  Debtors  Act,  and  therefore 
the  person  bound  by  such  recognizance  is,  when 
the  same  is  estreated,  liable  to  imprisonment  for 
non-payment  of  the  sum  in  which  he  is  bound. 
Smith,  In  re,  2  Ex.  D.  47  ;  46  L.  J.,  Q.  B.  75  ;  35 
L.  T.  858. 

A  crown  debtor  was  released  from  prison  by 
the  favour  of  the  Court  of  Exchequer  upon  giving 
a  promissory  note  for  the  amount  of  his  debt. 
Smith,  Ex  parte,  25  W.  R.  184. 

Property  Tax.] — The  crown  has  priority  over 
the  general  creditors  of  a  liquidating  company 
in  respect  of  property  tax  due  from  the  company 
on  the  winding-up  where  no  distress  or  entry  in 
respect  thereof  has  been  made.  Henley^  In  re, 
9  Ch.  D.  479  ;  39  L.  T.  53  ;  26  W.  R.  885— C.  A. 
Reversing  38  L.  T.  742. 

On  Forfeiture  for  Felony.] — A  father  be- 
queathed to  his  son  S.  "  the  interest  of  2,000Z.,  to 
be  paid  him  by  my  executor  yearly  so  long  as  he 
lives,  and  then  the  principal  to  be  divided 
amongst  my  real  sons  and  daughters  that  are 
living,  except  my  son  that  has  the  interest  paid 
him."  The  will  contained  no  residuary  gift. 
The  father  left  S.,  and  eight  other  children,  who 
all  predeceased  S.  One  of  the  eight  children 
was  convicted  during  the  life  of  S.  of  felony, 
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and  died  in  prison.  His  interest  under  the  will 
having  been  claimed  by  the  crown: — Held,  that 
the  claim  could  not  be  sustained.  Davis,  In  re, 
27  L.  T.  477. 

A  legatee  of  personal  property  having  been 
convicted  of  felony  and  sent  out  to  Botany  Bay, 
where  he  was  again  convicted  for  penal  offences, 
and  administration  having  been  granted  of  his 
estate : — Held,  that  the  property  was  forfeited 
to  the  crown.  Bateman,  In  re,  15  L.  R.,  Eq. 
365  ;  42  L.  J.,  Ch.  663  ;  28  L.  T.  395  ;  21  W.  R. 
435. 

The  prerogative  of  the  crown  runs  in  the  colo- 
nics to  the  same  extent  as  in  England.    lb. 

See,  nowy  however,  33  &  34  Vict.  c.  23,  which 
aholuthes  Forfeiture  for  Felony. 

See  Criminal  Law  QFdony^, 

Rights  in  Intestacy.  ]— The  personal  estate  of 
an  intestate  who  leaves  no  next  of  kin,  belongs 
absolutely  to  the  crown  as  part  of  the  droits  of 
the  crown.  The  fact  that  these  droits  are  by 
statute  paid  into  the  treasury,  and  made  to 
form  part  of  the  public  revenue,  makes  no  dif- 
ference in  this  matter.  Att.-Oen,  v.  Kohler,  9 
H.  L.  Cas.  654  ;  8  Jur.,  N.  S.  467. 

In  Cornwall.]— T.  C.  died  in  Cornwall, 

intestate,  without  known  relations.  The  court 
granted  letters  of  administration  of  his  estate 
for  the  use  of  his  royal  highness  the  Prince  "of 
"Wales  as  Duke  of  Cornwall ;  but,  semble,  with- 
out prejudice  to  the  rights  of  the  Crown.  Corn- 
wall (Solicitor  of  Duchy  of)  v.  Canning  or  Can- 
ing, In  goods  of,  5  P.  D.  114  ;  41  L.  T.  737  ;  28 
Vr.  R.  278. 

Alien  —  Deviie  of  Realty  in  England.]  — 
By  the  statute  7  Anne,  c  6  (A.  D.  1708)  it 
was  enacted  that  the  children  of  all  natural- 
bom  subjects  bom  out  of  the  legiance  of  her 
then  Majesty,  her  heirs  and  successors,  should  be 
deemed,  adjudged,  and  taken  to  be  natural-bom 
subjects  of  this  kingdom  to  all  intents,  con- 
structions, and  purposes  whatsoever.  By  the 
statute  13  Geo.  3,  c.  21  (A.  D.  1772),  it  was 
enacted  that  all  persons  born,  or  thereafter  ta 
be  bora,  out  of  legiance  to  the  crown  of 
England,  or  of  Great  Britain,  whose  fathers 
were,  or  should  be,  by  virtue  of  the  statute  7 
Anne,  c.  6,  and  the  explaining  statute  4  Geo.  2, 
c.  21,  entitled  to  all  the  rights  and  privileges  of 
natural-bom  subjects,  should  be  taken  to  be  and 
were  thereby  declared  to  be  natural-born  sub- 
jects of  the  Crown  of  Great  Britain,  as  if  bom  in 
this  kingdom.  A  devise  of  real  property  in 
England  was  made  by  a  testator  domiciled  in 
England,  but  having  been  bom  in  Holland,  his 
parents  having  been  married  there,  and  his 
mother  being  a  Dutch  subject.  The  testator's 
father  was  born  in  Holland  in  the  year  1744,  his 
mother  being  also  a  Dutch  subject,  and  his 
father  having  also  been  bom  in  Holland  in  the 
year  1696.  The  testator*s  paternal  great  grand- 
father was  a  natural-born  British  subject,  and 
the  commander  of  a  British  regiment  sent  to 
serve  in  Holland  in  1691,  who  had  married, 
while  on  service,  a  Dutch  wife,  the  testator*s 
grandfather  being  the  eldest  son  of  that  mar- 
riage. The  testator's  grandfather  took  service  in 
his  father*s  regiment,  which  however  had  then 
ceased  to  be  in  British  pay,  and  the  testator's 
father,  in  his  turn,  also  joined  it  : — Held,  that 
the  statute  7  Anne,  c.  6,  gave  the  testator's 


grandfather  the  status  of  a  natural-bom  British 
subject,  and  the  statute  13  Geo.  3,  c.  21,  gave 
also  to  the  testator's  father  the  rights  belonging 
to  that  status.  De  Qeere  v.  Stone^  22  Ch.  D. 
243  ;  52  L.  J.,  Ch.  57 ;  47  L.  T.  434  ;  31  W. 
R.  241. 

Held,  further,  that  the  testator  himself  was 
an  alien,  and  that,  as  the  statute  33  Vict.  c.  14, 
is  not  retrospective,  the  real  property  of  the 
testator  belonged  to  the  crown.    Ih, 

Ezeontors  entitled  against  the  Crown.] — A 

testatrix,  by  her  will  dated  in  1878,  after  direct- 
ing her  just  debts  and  funeral  expenses  to  be 
paid  by  her  executors,  appointed  her  friend  and 
medical  adviser,  R.,  and  her  friend  C,  solicitor, 
her  executors,  and  gave  a  numlxjr  of  legacies,  in- 
cluding one  of  1,000Z.  to  R.,  and  another  of  100/. 
to  C,  and  revoked  all  other  wills  made  by  her. 
Testatrix  died  in  1878,  without  any  next  of  kin, 
possessed  of  large  personal  estate  : — Held,  that 
the  executors,  R.  and  C,  were  absolutely  entitled 
as  against  the  crown  to  the  personal  estate  for 
their  own  benefit.  Knowles,  In  re,  Hoose  v. 
Cluilh,  49  L.  J.,  Ch.  625  ;  43  L.  T.  152  ;  28  W. 
R.  975.  And  see  Van  Ilagan,  In  re,  16  Ch.  D. 
18  ;  50  L.  J.,  Ch.  1  ;  44  L.  T.  161  ;  29  W.  R.  84. 

Title  t<^  Suitors*  Deposits.]— The  chief  clerk 
of  the  court  of  King's  Bench  was  the  custodian 
of  moneys  deposited  by  the  suitors  to  await  the 
result  of  actions,  and  invested  a  portion  of 
them  in  exchequer  bills.  When  Lord  Ellen- 
borough  succeeded  to  the  office  in  1811,  he  found 
5,000Z.  so  invested.  He  received  for  his  own 
benefit  the  interest  thereupon  until  the  report  of 
the  committee  of  the  house  of  commons  on 
sinecure  offices  in  1834,  in  deference  to  which 
he  received  no  further  dividends,  but  caused 
them  to  be  carried  by  his  bankers  to  a  separate 
account.  After  his  death  a  suit  was  instituted 
to  administer  his  estate  : — Held,  that  the  funds 
thus  accumulated  formed  no  part  of  his  estate, 
but  must  be  treated  as  public  moneys,  and  that 
the  crown,  in  right  of  the  public,  was  entitled 
to  receive  them.  Colchester  v.  Law,  10  L.  R., 
Eq.  263  ;  43  L.  J.,  Ch.  80. 

Payment  out  of  Court  nnder  Lands  Clanses 

Act.]-— A  railway  company,  under  the  jwwers 
of  its  act,  gave  notice  to  a  lord  of  the  manor  to 
take  a  piece  of  land  on  the  seashore,  which  he 
claimed  as  part  of  the  waste  of  his  manor. 
The  purchase-money  was  a.sscssed  by  arbitration, 
but  an  adverse  claim  having  been  made  by  the 
crown,  the  company  paid  the  purchase-money 
into  court  under  the'70th  section  of  the  Lands 
Clauses  Act.  The  crown  filed  an  information 
against  the  lopd  of  the  manor  claiming  the  land, 
together  with  other  land,  as  part  of  the  fore- 
shore. The  lord  of  the  manor  having  filed  a 
petition  for  payment  of  the  purchase-money  to 
him  : — Held,  that  as  the  crown  could  not  be 
brought  before  the  court  under  the  Lands 
Clauses  Act  to  contest  the  claim  of  the  peti- 
tioner, the  petition  ought  to  stand  over  till 
the  information  had  been  heard.  Lowestoft 
(Manor  of).  In  re,  Reeve,  Ex  parte,  24  Ch.  D. 
253  ;  52  L.  J.,  Ch.  912  ;  49  L.  T.  523— C.  A. 

Quaere,  as  to  the  course  which  ought  to  have 
been  pursued  if  the  r;val  claimant  had  been  a 
subject.    lb. 

Not  Bonnd  by  Letters  Patent.]— A  company 
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contracted  with  the  ciown  to  provide  and  deliver 
a  quantity  of  Martini-Henry  rifles  at  a  fixed 
price  per  rifle,  and  according  to  a  specification. 
The  stocks  and  the  tabes  for  the  barrels  were  to 
be  supplied  to  the  company  by  the  crown,  and 
the  rifles,  when  completed,  were  to  be  submitted 
to  officers  of  the  crown  for  approval.  In  order 
to  carry  out  this  contract  the  company  was  com- 
pelled to  make  use  of  an  invention  for  breech 
action,  for  which  letters  patent  in  the  usual 
form  had  been  granted  by  the  crowii  to  the 
plaintiff  :— Held,  first,  that  the  crown's  right 
to  use  the  invention  was  not  affected  by  the 
grant  of  letters  patent  for  the  use  of  it  to  the 
plaintiff.  Dixon  v.  London  Snhcdl  Arms  Com- 
pany, 1  App.  Cas.  632  ;  46  L.  J.,  Q.  B.  617  ; 
35  L.  T.  659  ;  25  W.  R.  142. 

Held,  secondly,  that  the  company  were  private 
contractors  and  not  servants  or  agents  of  the 
crown,  and  were  therefore  liable  in  an  action 
by  the  plaintiff  to  recover  damages  for  the  in- 
fringement of  his  patent.  Tb.  Reversing  1 
Q.  B.  D.  382  ;  35  L.  T.  138  ;  24  W.  R.  766-t- 
C.A. 

ClavM  in  Aet  SaTing  Sights  of  Crown.] — 
Semble,  that  a  saving  clause  in  an  act  of  par- 
liament in  favour  of  the  crown  refers  to  rights 
of  property  or  rights  in  the  nature  of  property 
which  belong  to  the  crown  as  crown  property. 
Yarmouth  {Corporation')  v.  SimvMntt,  10  Ch.  D. 
518  ;  47  L.  J.,  Ch.  792  ;  38  L.  T.  881 ;  26  W.  R. 
802. 

Suit  against  Publio  Offioer— Petition  of  Right.  ] 
— In  a  suit  against  her  Majesty's  deputy  com- 
missary geneml  for  Natal,  and  as  such  repre- 
senting her  Majesty's  commissariat  department, 
to  recover  certain  moneys  as  the  price  or  hire  of 
certain  waggons  and  oxen,  for  the  carriage  of 
certain'gocds,  for  damages  for  illegal  acts  of  de- 
fendant or  his  employes,  and  for  general  damage : 
— Held,  on  exceptions  by  the  defendant  to  the 
jarisdiction  of  the  court  and  to  the  declaration, 
that  the  defendant  could  not  be  sued,  either  per- 
sonally or  in  his  official  capacity,  upon  a  contract 
entered  into  by  him  on  behalf  of  the  commis- 
sariat department ;  and  that  there  was  no  cause 
of  action  against  him.  The  government  revenue 
cannot  be  reached  by  a  suit  against  a  public 
officer  in  his  official  capacity.  Quaere,  whether 
the  court  would  have  had  jurisdiction  if  a  peti- 
tion of  right  had  been  presented  and  the  crown 
had  ordered  that  right  should  be  done.  Palmer 
V.  Hutchingon,  6  App.  Cas.  619  ;  50  L.  J.,  P.  C. 
62  ;  45  L.  T.  180— P.  C. 

And  see  Petition  op  Right. 

Undertaking  ai  to  Damages.] — The  court  will 
not,  in  favour  of  the  crown,  depart  from  esta- 
blished practice ;  therefore  in  the  case  of  an  action 
by  the  crown  to  restrain  the  defendants  from 
proceeding  to  construct  certain  tramways,  the 
court  refused  to  grant  an  interim  injunction 
against  the  defen&nts  unless  the  crown  would 
consent  to  be  bound  by  the  usual  undertaking 
as  to  damages.  Secretary  of  State  for  War  v. 
Chuhh,  43  L.  T.  83. 

Fayment  of  Interest  liy.] — The  trustees  and 
executors  of  a  will  administered  the  estate,  and 
upon  its  being  decided  in  a  suit  instituted  for 
the  purpose  that  there  was  an  intestacy,  and  no 


heir  or  next  of  kin  being  discovered,  the  trustees 
assigned  the  leasehold  property  to  the  solicitor 
for  the  treasury,  to  be  held  for  the  benefit  of  the 
crown.  The  claimants,  six  years  afterwards, 
established  their  claim  as  next  of  kin  of  the  tes- 
tator, and  the  court  declared  them,  entitled  : — 
Held,  that  the  crown  was  not  chargeable  with 
interest  on  the  rents  and  profits  received  from 
the  property  while  in  its  possession.  Ootmkin, 
In  re,  17  Ch.  D.  771  ;  50  L.  J.,  Ch.  624  ;  45  L.  T. 
267  ;  29  W.  R.  793— C.  A. 

Costs  for  and  against.] — ^An  information  against 
two  for  smuggling,  under  16  &  17  Vict.  c.  107,  con- 
tained several  counts,  in  each  of  which  they 
were  charged  severally.  A  verdict  having  by 
consent  been  taken  against  both  on  all  the  counts 
for  the  full  penalties  claimed,  with  an  arrange- 
ment that  execution  should  issue  against  each 
for  a  portion  only,  the  remembrancer,  on  taxing 
costs  against  one,  under  s.  263,  having  allowed 
the  crown  costs  on  the  whole  record,  the  court 
refused  to  review  the  taxation.  Att.'Oen,  v. 
Roberts,  1  Jur.,  N.  S.  1024. 

In  an  excise  information,  where  the  crown,  if 
successful,  is  entitled  to  full  costs  of  suit,  the 
crown  is  entitled  to  full  costs  as  in  an  ordinary 
suit  between  subject  and  subject,  notwithstand- 
ing 'that  the  crown  solicitor  conducting  the 
information  is  employed  by  the  crown  at  an 
annual  salary.  Att.-Gen.  v.  Shillibeer,  4  Ex. 
606  ;  6  D.  &  L.  236  ;  19  L.  J.,  Ex.  115. 

Where  one  count  of  an  information  charges 
several  penalties,  the  crown,  having  established 
a  right  to  one  penalty  alone,  is  entitled  to  the 
costs  of  proving  that  penalty  only.    lb. 

In  another  count  the  defendant  was  charged 
with  the  wilful  omission  of  an  entry  and  the 
crown  had  a  verdict : — Held,  that  the  crown  was 
entitled  to  the  costs  of  all  such  witnesses  as  were 
reasonably  necessary  to  prove  that  the  omission 
was  wilful.    lb. 


Before  18  k  19  Viet  o.  90,  s.  1.]— Before 


this  enactment  the  House  of  Lords  refused  to 
award  costs  against  the  crown,  on  the  ground  of 
the  inflexible  rule  which  existed  to  that  effect. 
Scotland  (^Lord  Advocate)  v.  Hamilton,  1  Macq. 
H.  L.  Cas.  46. 

On  appeal  from  a  decision  of  justices  on  an 
information  by  an  excise  officer,  the  quarter 
sessions  have  no  power  to  order  costs  to  a  suc- 
cessful defendant.  Beg.  v.  Beadle,  7  El.  &  Bl. 
492  ;  26  L.  J.,  M.  C.  Ill  ;  3  Jur.,  N.  S.  863. 

The  crown,  and  not  the  officer,  is  the  party  to 
such  proceedings,  and,  not  being  namea,  is  not 
bound  by  the  12  &  13  Vict.  c.  45,  s.  5,  which  em- 
powers quarter  sessions  to  give  costs  against  the 
unsuccessful  party  in  any  appeal.    lb. 

The  18  &  19  Vict,  c  90,  s.  2,  which  gives  costs 
against  the  crown,  is  confined  to  such  informa- 
tions as  are  mentioned  in  the  first  section,  and 
to  which  the  attorney-general  must  be  a  party. 
lb. 

But  upon  an  appeal  against  a  conviction  upon 
the  information  of  an  officer  of  excise,  prosecut- 
ing for  the  crown  by  order  of  the  conmussiorers 
of  inland  revenue,  for  an  offence  under  4  &  5 
Will.  4,  c.  85,  s.  17,  the  court,  confirming  the 
conviction,  may  order  costs  to  be  paid  to  the 
excise  officer  under  20  k  21  Vict  c.  43.  Moore 
V.  Smith,  5  Jur.,  N.  8.  892. 

Appeal.]— By  11  Geo.  4  &  1  WUL  4,  c.  70,  s.  8, 
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vrrits  of  error  upon  any  judgments  given  by  the 
Queen's  Bench,  Common  Pleas  or  Exchequer, 
shall  hereafter  be  returnable  bj  the  judges  and 
barons,  or  judges  only  of  the  other  two  courts, 
in  the  Exchequer  Chunber.  The  crown  is  bound 
by  that  enactment,  and  therefore  a  writ  of  error 
lies  upon  a  judgment  for  the  crown  in  a  petition 
of  right  to  the  Exchequer  Chamber.  De  Bode 
{Baron)  v.  Beg,  (in  error),  13  Q.  B.  364 ;  U 
Jur.  970— Ex.  Ch. 

The  20  &  21  Vict.  c.  43,  which  gives  an  appeal 
against  an  order  of  justices,  binds  the  crown. 
Moore  v.  Smith,  6  Jur.,  N.  S.  892. 

Sights  in  Baakrnptoy.] — See  Bankbuftct. 

Ezomptions  from  Bating.]— iSp^  PooB  Law. 


CRUELTY. 

I.  TO  ANIMALS.—See  ANIMALS. 

II.  IN    DIVORCE    CASES.— iSte   HUSBAND 
AND   WIFE. 


CURATE. 

See  ECCLESIASTICAL  LAW. 


CURTESY   (TENANT   BY). 

See  HUSBAND  AND  WIFE. 


CUSTODY  OP   CHILDREN. 

I.  BoEN  IN  Wedlock. — See  Husband  and 
Wife. 

II.   ILLEQITIMATE. — See  BASTABDY. 


CUSTOM. 

I.  Validity  and  Reasonableness. 

1.  Oefieral  Bides,  12. 

2.  In  Mines,  13. 

3.  In  Highways,  14. 

4.  In  Contracts,  14. 

5.  Bespecting  Parishes  and  Towns,\b. 

6.  Pahlio  Sports  and  Games,  16. 

7.  Profits  a  prendre,  17, 

8.  Pcrambutation  of  Boufidaries,  18. 

9.  Other  Matters,  18. 


II.  Customs  of  Manobs. 

1.  Validity,  19. 

2.  Dn/ranchisement,  21. 

3.  Ihndence,  21. 

III.  As  TO  Landlobd  and  Tenant,  23. 

IV.  Customs  of  Tbade,  24. 

V.  Customs  of  London. 

1.  Whatare,2^, 

2.  How  Proved,  28. 

^.  At  Elections.^ See  COBPOBATION. 

VI.  Evidence,  29. 

VII.  Otheb  Customs— 

BuBiAL.— jS^  Ecclesiastical  Law. 
Commons. — See  Common. 
Copyhold. — See  Copyhold, 
cobpobations. — see  cobpobation. 
Mines.— jSpc  Mines. 
Stock  Exchange.— /Sp^  Stock. 

L  VALIDITY  AND  REASONABLENESS. 

1.  Genebal  Rules. 

A  custom  is  void  which  is  unreasonable,  ud 
certain,  savours  too  much  of  arbitrary  powci 
and  tends  to  make  a  lord  of  a  manor  a  judg 
in  his  own  cause.  Wilkes  v.  Broadbent,  1  Wils.  6t 

It  is  no  objection  to  a  custom  that  it  is  not  con 
formable  to  the  common  law  of  the  land.  Hor 
tony.  Beckman,  6  T.  R.  760,  764. 


As  to  Proflti  i  prendre.] — A  custom  for  th 
inhabitants  of  a  particular  place  to  take  a  profi 
in  alieno  solo,  is  bad ;  a  right  to  take  such  i 
profit  can  be  claimed  by  prescription  onl} 
Grimstead  v.  Marlotoe,  4  T.  R.  717. 

A  profit  &  prendre  in  another's  soil  cannot  b 
claimed  by  custom,  however  ancient,  uniforn] 
and  clear  the  exercises  of  that  custom  may  be 
Att.'Gen,  v.  Mathias,  4  Kay  &  J.  579  ;  27  L.  J 
Ch.  761. 

A  right  to  carry  away  the  soil  of  another  with 
out  stint  cannot  be  claimed  by  prescription  ;  no 
can  the  claim  be  sustained  by  evidence  of  a  loe 
grant.    lb, 

Clay  for  a  Brick-kiln.] — In  an  action  fo 

breaking  the  plaintiff's  close,  and  digging  an> 
carrying  away  clay,  the  defendant  justified  a 
owner  of  a  brick-kiln,  and  pleaded  that  al 
occupiers  thereof  for  thirty  years  had  enjoyec 
as  of  right,  to  dig,  take  and  carry  away  from  th 
close  so  much  clay  as  was  at  any  time  require 
by  him  and  them  for  making  bricks  at  the  bricl) 
kiln,  in  every  year,  and  at  all  times  of  the  year 
— Held,  that  the  claim  was  unreasonable  and  bac 
Clayton  v.  Corby,  5  Q.  B.  416  ;  D.  &  M.  449  ;  1 
L.  J.,  Q.  B.  364  ;  8  Jur.  212. 


InTolTing  Bight  to  Land.]— The  right  t 

the  whole  of  a  given  substratum  of  coal  lying  undc 
a  close  is  a  right  to  land,  and  cannot  be  claime 
by  prescription  ;  a  right  to  take  coal  is  differen 
Wilkimm  v.  Proud,  11  M.  &  W.  33 ;  12  L.  J 
Ex.  227  ;  7  Jur.  284. 
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OyitdM.] — ^The  owners  of  an  oyster-fishery  had, 
since  the  reign  of  Elizabeth,  held  courts,  and 
granted  for  a  reasonable  fee,  licences  to  fish  to 
all  persons  inhabiting  certain  parishes,  who  had 
been  apprenticed  for  seven  years  to  a  duly 
licensed  fisherman.  In  an  action  by  a  person  so 
qualified  against  the  owners  of  the  fishery  for  not 
granting  him  a  licence  to  fish,  on  payment  of  the 
usual  fee : — Held,  that  the  fishing,  having  always 
been  by  licence,  had  not  been  as  of  right,  and 
therefore  could  not  give  rise  to  a  custom,  how- 
ever general  and  long  continued.  Mills  v. 
rohhrster  {Mayor,  <Jv.),  2  L.  R.,  C.  P.  476  ;  36 
L.  J.,  C.  P.  210 ;  16  L.  T.  626 ;  15  W.  R.  966. 
Affirmed,  3  L.  R.,  C.  P.  575,  infra. 

Held,  also,  that  it  was  no  objection  to  the  cus- 
tom, if  otherwise  good,  that  the  fee  alleged  to 
have  been  paid  for  the  licenses  was  not  a  fixed 
fee.  but  a  fee  of  reasonable  amount.    Ih. 

The  owners  of  an  anchorage-ground  at  Whit- 
stable,  had  received  dues  from  all  vessels  anchor- 
ing there  time  out  of  mind,  and  were  also  the 
owners  of  an  oyster-fishery  adjoining  the  anchor- 
age-ground, and  maintained  buoys  and  beacons 
which  served  to  mark  the  limits  between  the 
oyster-ground  and  the  anchorage-ground,  and 
also  to  indicate  the  channel  by  which  vessels 
might  enter  the  anchorage-ground.  In  an  action 
to  recover  dues  from  the  owner  of  a  vessel  which 
had  been  anchored  on  this  ground  : — Held,  that 
they  had  an  immemorial  right  to  the  dues  ;  the 
consideration  being  the  services  rendered  to  the 
navigation  by  the  maintenance  of  the  buoys  and 
beacons.  I^ee  Fishen  of  Whttstable  v.  IWe- 
vian,  2  L.  R.,  C.  P.  688  ;  36  L.  J.,  C.  P.  273  ;  16 
L.  T.  747  ;  15  W.  R.  1133.  Affirmed,  3  L.  R., 
C.  P.  678  ;  37  L.  J.,  C.  P.  305  ;  18  L.  T.  734  ;  16 
W.  R.  1019 — Ex.  Ch. ;  and  in  Dom  Proc.  nom. 
Foreman  v.  Free  Fishers  and  Dredgers  of  Whit- 
stable,  4  L.  R.,  H.  L.  266  ;  21  L.  T.  804. 

Fees — ^Beafoziable  Charges.] — The  mere  cir- 
cumstance of  the  owners  of  an  oyster-fishery 
having  for  a  period  of  150  years  received  a  fee 
of  21,  2s,  for  a  licence  for  four  dredges,  will 
not,  in  the  absence  of  all  evidence  on  the  sub- 
ject, warrant  the  assumption  that  3/.  3<r.  is  an 
unreasonable  sum  to  demand  for  such  a  licence. 
Mills  V.  Colchester  (Mayor,  ^y.),  3  L.  R.,  C.  P. 
575  ;  37  L.  J.,  C.  P.  278 ;  16  W.  R.  987— Ex.  Ch. 

From  1808  to  1854  the  fee  paid  on  the  celebra- 
tion of  a  marriage  in  a  parish  church  was  proved 
to  have  been  almost  uniformly  13«.,  viz.,  10«.  to 
the  rector  and  '6s,  to  the  clerk.  There  was  no 
evidence  extending  beyond  1808  : — Held,  that, 
oonsideriug  the  difference  in  the  value  of  money 
in  1189  and  the  present  time,  of  which  the  court 
will  take  judicial  notice,  it  was  impossible  that 
a  payment  of  13«.  on  every  marriage  could  have 
been  made  at  that  period,  and  that  the  objection 
of  rankness  applied,  and  rebutted  the  presump- 
tion, arising  from  uninterrupted  modem  usage, 
that  the  fee  was  taken  as  of  right  in  the  time  of 
Richard  1.  Bryant  v.  Foot,  3  L.  R.,  Q.  B.  497  ; 
37  L.  J.,  Q.  B.  217  ;  18  L.  T.  587  ;  16  W.  R.  808  ; 
9  B.  &  S.  444— Ex.  Ch. 

2.  In  Mines. 

A  custom  that  any  tinner  within  Cornwall 
may  acquire  a  right  to  the  tin  within  certain 
limits,  taking  proceedings  in  the  stannary  court, 
of  which  the  landowner  has  notice,  and  complet- 
ing his  title  in  that  court,  and,  in  case  of  minerals 


being  found,  rendering  a  portion  of  the  produce 
to  the  lord  or  owner  of  the  soil ;  and  that  the 
right  so  acquired  may  be  preserved  by  an  annual 
renewal  of  the  bounds ;  and  that  it  is  not  ne- 
cessary for  its  preservation  that  the  minerals 
(if  any)  within  the  limits  should  be  sought  after, 
and  the  land  worked  for  mineral  purposes  by  the 
boundowner,  or  on  his  behalf,  is  bad  for  unreason- 
ableness. Rogers  v.  Brent  on,  10  Q.  B.  26  ;  17 
L.  J.,  Q.  B.  34  ;  12  Jur.  263. 

In  an  action  for  working  mines  under  ground 
near  to  the  plaintiff's  house,  so  that  the  house 
was  injured,  and  in  danger  of  falling  for  want  of 
support,  the  defendant  claimed,  as  lessee  of  the 
manor  in  which  the  house  was  situate,  and  of  the 
mines  therein,  a  prescriptive  right  to  work  the 
mines  under  any  houses  parcel  of  the  manor,  pay- 
ing to  the  occupiers  of  the  surface  a  reasonable 
compensation  for  the  use  of  the  surface,  but 
without  making  compensation  on  any  other 
account,  and  justified  under  that  right : — Held, 
first,  that  such  a  prescription  was  bad,  as  being 
unreasonable.  Ililton  v.  Granmlle  {Earl),  D. 
&  M.  614  ;  5  Q.  B.  701  ;  13  L.  J.,  Q.  B.  193  ;  8 
Jur.  310. 

Held,  secondly,  that  such  a  right  could  not 
exist  by  custom.     Ih. 

The  stanners  of  Devonshire  are  not  entitled  by 
custom  to  divert  water  from  streams  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over 
other  people's  lands.  Bastard  v.  Smithy  2  M.  & 
Rob.  129. 

3.  In  Highways. 

A  person  was  charged  under  6  &  6  Will.  4  c. 
50,  s.  72,  with  obstructing  a  public  footway.  He 
had  put  up  a  stall  for  the  ssJe  of  refreshments  at 
a  statute  sessions  for  the  hiring  of  servants ;  this 
had  been  done  for  more  than  fifty  years,  and  the 
statute  sessions  had  been  held  before  5  Eliz. 
c.  4.  He,  thereupon,  contended  that  he  had  a 
right  by  custom  to  erect  his  stall  in  the  same 
way  as  at  a  fair,  or,  at  all  events,  that  he  bonft 
fide  claimed  such  a  right,  and  the  justices' 
jurisdiction  was  therefore  ousted.  The  justices 
having  convicted  him  : — Held,  that  the  justices 
were  right ;  for  that  as  the  statute  sessions  were 
introduced  by  the  Statutes  of  Labourers,  the 
first  of  which  was  in  the  reign  of  Edw.  3,  there 
could  be  no  such  custom  by  inmiemorial  usage 
as  was  claimed.  Simpson  v.  Wells,  7  L.  R.,  Q. 
B.  214  ;  41  L.  J.,  M.  C.  105  ;  26  L.  T.  163. 

4.  In  Contracts. 

Variation  of  Doooments.J — ^A  custom  cannot 
vary  or  alter  the  construction  of  written  docu- 
ments. Menzies  v.  Lightfoot,  11 L.  R.,  Eq.  459  ; 
40  L.  J.,  Ch.  561  ;  24  L.  T.  695  ;  19  W.  R.  578. 

A  custom  to  control  the  words  of  a  covenant  in 
a  deed,  must  be  one  which  both  parties  to  the 
covenant  can  know,  and  must  be  certain  and  in- 
variable. Abbott  V.  Bates,  43  L.  J.,  C.  P.  150  ; 
30  L.  T.  99  ;  22  W.  R.  488.  Affirmed,  33  L.  T. 
491  ;  24  W.  R.  101. 

Inconsistont    with     Chartarparty.]  — 


Where  a  vessel  is  chartered  to  proceed  with 
cargo  to  a  "  safe  port  ...  as  ordered,  or  as  near 
thereunto  as  she  can  safely  get,  and  always  lay 
and  discharge  i^oat,"  the  master  is  not  bound 
to  discharge  at  a  port  where  she  cannot,  by  rea- 
son of  her  draught  of  water,  "always  lie  and 
discharge  afloat "  without  being  lightened,  even 


15 


CUSTOM. 


1( 


if  she  can  be  lightened  with  reasonable  dispatch 
and  safety  in  the  immediate  vicinity  of  the  port 
or  in  the  port  itself.  A  vessel  was  chartered  to 
proceed  with  a  cargo  of  grain  from  Baltimore  to 
Faimonth  for  orders,  "  thence  to  a  safe  port  in 
the  United  Kingdom  as  oidered,  or  as  near 
thereunto  as  she  could  safely  get,  and  always 
lay  and  discharge  afloat."  The  vessel  was 
oniered  to  Lowestoft.  Her  draught  of  water, 
when  loaded,  was  such  that  she  could  not  lie 
afloat  in  Lowestoft  Harbour  without  discharging 
a  portion  of  her  caigo,  but  the  discharge  of  cargo 
might  have  been  carried  on  with  reasonable 
safety  in  Lowestoft  Boads.  The  consignee 
offered  at  his  own  expense  to  lighten  the  vessel 
in  the  roads,  but  the  master  refused  to  proceed 
to  Lowestoft  to  dischaige,  and  went  to  Harwich 
as  the  nearest  safe  port,  and  there  discharged 
the  cargo : — Held,  that  the  consignee  could  not 
recover  damages  against  the  shipowner  for  the 
refusal  of  the  master  to  discharge  at  Lowestoft. 
The  Alhamhra,  6  P.  D.  68 ;  60  L.  J.,  P.  36  ;  43 
L.  T.  636  ;  29  W.  R.  656— C.  A.  Reversing  29 
W.  R.  215. 

Held,  also,  that  evidence  that  it  was  the  cus- 
tom of  the  port  of  Lowestoft  for  vessels  to  be 
lightened  in  the  roads  before  proceeding  into 
the  harbour,  was  not  admissible.    Ih, 

By  a  charterparty  the  vessel  was  to  deliver, at 
H.,  *'  or  so  near  thereto  as  she  could  safely  get ;" 
to  dischaige  as  customary ;  the  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship  at 
merchant's  risk  and  expense.  The  draught  of 
water  of  the  vessel  with  the  cargo  on  board  was 
too  great  to  allow  her  to  reach  H.  The  nearest 
point  to  which  she  could  safely  get  was  S.,  where 
the  merchant  refused  to  accept  delivery  of  any 
part  of  the  cargo.  In  order  to  lighten  the  vessel, 
part  of  her  cargo  was  discharged  into  lighters  at 
^^.  and  sent  in  them  to  H.  Her  owner  having 
sued  the  charterer  to  recover  the  lighterage  ex- 
penses : — Held,  that  a  defence  alleging  that  by 
the  custom  of  the  port  of  H.  the  defendant  was 
not  bound  to  take  delivery  elsewhere  than  at  H. 
was  bad  on  demurrer,  inasmuch  as  it  sought  to 
set  up  a  custom  inconsistent  with  the  written 
contract,  and  that  the  plaintiff  was  entitled  to 
recover  the  lighterage  expenses.  Hayttm  v. 
Irwin,  5  C.  P.  D.  130 ;  41  L.  T.  666  ;  28  W.  R. 
665— C.  A. 

Sec  also  Evidence. 


6.  Respecting  Parishes  and  Towns. 

Bates,  Making  of.] — ^Wherc  a  parish  contained 
within  itself  a  borough  not  co-extensive  with  it, 
and  the  mayor  of  the  borough,  on  a  return  to  a 
mandamus  for  allowing  a  poor-rate  made  by  the 
churchwardens  and  overseers  of  the  whole  parish, 
stated  a  custom,  which  had  existed  since  43  Eliz. 
c.  2,  of  appointing  separate  churchwardens  and 
overseers,  and  of  making  separate  rates  for  the 
borough,  and  for  those  parts  of  the  parish  which 
lay  without  the  borough  : — Held,  that  such  cus- 
tom was  invalid.    Rex  v.  Gordon^  1  B.  &  A.  524. 

• 
Appointment  of  Chnrohwardeni.]  —  Down  to 
1848  a  parish  consisted  of  six  townships,  and  by 
custom  the  churchwardens  were  chosen  as  fol- 
lows:— in  one  township  the  outgoing  church- 
warden presented  two  names  to  the  rector  to 
choose  from,  in  four  other  townships  the  pa- 


rishioners presented  two  names  to  the  rector  t 
choose  from,  and  in  the  sixth  two  names  wer 
similarly  presented  to  the  rector;  and  the  si: 
persons  chosen  by  the  rector  became  the  parisl 
churchwardens.  In  1848,  by  an  order  in  council 
approving  of  a  scheme  prepared  by  the  ecclesi 
astical  commissioners  under  3  &  4  Vict.  c.  11^ 
the  last-mentioned  township  was  constituted  \ 
separate  rectory,  and  from  that  time  in  the  ok 
parish  the  five  remaining  townships  only  pre 
sen  ted  names  to  the  rector,  and  there  were  onl; 
five  churchwardens  elected  for  the  parish  :— 
Held,  that  the  separation  of  the  one  townshi] 
did  not  affect  the  custom  in  the  remaining  five 
and  that  the  five  persons  chosen  thereunder  wer< 
lawfully  churchwardens  of  the  parish.  Brewne: 
V.  JETwi/,  1  L.  R.,  C.  P.  748 ;  35.  L.  J.,  C.  P.  332 
12  Jur.,  N.  S.  648  ;  16  L.  T.  352  ;  14  W.  R.  964 


6.  Public  Sports  and  Games. 

On  Private  Cloie.] — A  custom  for  all  the  in 
habitants  of  a  parish  to  play  at  all  kinds  o 
lawful  games,  sports,  and  pastimes  in  the  clos4 
of  A.,  at  all  seasonable  times  of  the  year,  at  theh 
free  will  and  pleasure,  is  good;  but  a  simila: 
custom  for  all  persons,  for  the  time  being,  bein^ 
in  the  parish,  is  bad.  I^itch  v.  Ravoling,  2  H 
Bl.  393. 

A  custom  for  the  Inhabitants  of  a  parish  t( 
erect  a  maypole  on  the  ground  of  a  landownci 
within  the  parish,  and  dance  round  and  about  it 
and  otherwise  enjoy  any  lawful  and  innoccm 
recreation  at  any  time  in  the  year  on  the  ground 
is  reasonable  and  lawful.  Hall  v.  NottiTigham 
1  Ex.  D.  1 ;  45  L.  J.,  Ex.  50  ;  33  L.  T.  697 ;  2^ 
W.  R.  58. 

Village  Oreens.] — The  law  of  Scotland  agree.* 
with  the  law  of  England  in  holding  that  th( 
right  to  "village  greens  and  playgrounds  standt 
upon  a  principle  of  original  dedication  to  the  us( 
of  the  public.  Dyce  v.  Hay,  1  Macq.  H.  L.  Cas 
305. 

Where  new  inventions  come  into  use,  they  maj 
have  the  benefit  of  servitudes  and  easements,  the 
law  accommodating  its  practical  operation  to  the 
varying  circumstances  of  mankind.     lb, 

Horse-raoing.] — A  custom  for  the  freemen 
and  citizens  of  a  town,  on  a  particular  day  in  the 
year,  to  enter  upon  a  close,  for  the  purpose  oi 
holding  horse-racing  thereon,  is  a  good  custom 
and,  in  pleading  it,  it  is  not  necessary  to  avei 
that  the  particular  day  was  a  seasonable  time. 
Moumey  v.  Ismuy,  1  H.  &  C.  729  ;  32  L.  J.,  Ex 
94  ;  9  Jur.,  N.  S.  306 ;  7  L.  T.  717  ;  11  W.  R.  270, 

A  claim,  by  custom,  for  the  freemen  and 
citizens  of  a  town,  on  a  particular  day  in  the 
year,  to  enter  upon  a  close  for  the  purpose  of 
holding  horse-races,  is  not  a  claim  to  an  casement 
within  2  &  3  Will.  4,  c.  71,  s.  2.  Movnsey  v. 
Ifftiay,  3  H.  &  C.  486  ;  34  L.  J.,  Ex.  52  ;  11  Jur., 
N.  S.  141. 

That  section  points  to  a  right  belonging  to  an 
individual  in  respect  of  his  land,  not  to  a  class  of 
persons,  such  as  freemen  or  citizens,  claiming  a 
right  in  gross,  wholly  irrespective  of  land ;  and 
to  bring  the  right  within  the  term  easement  in 
that  section,  it  must  be  one  analogous  to  that  of 
a  right  of  way  or  a  right  of  watercourse,  and 
must  be  a  right  of  utility  and  benefit,  and  not  one 
of  mere  recreation  and  amusement.    Ih» 
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f.] — A  custom  for  the  inhabi- 
tants of  a  parish  to  exercise  and  train  horses  at  all 
seasonable  times  of  the  year,  in  land  beyond  the 
limits  of  the  parish,  is  bad.  Sotoerby  y.  Coleman^ 
2  L.  R.,  Ex.  96  ;  36  L,  J.,  Ex.  57 ;  15  \V.  R.  451. 

7.  Pbofits  a  prendre. 

Bight  in  a  Class.] — The  dwellers  in  a  parish 
or  manor  cannot  acquire  any  right  to  a  profit  k 
prendre  ;  and  if  in  laying  a  custom  to  a  profit  k 
prendre,  the  dwellers  are  included  in  the  class 
alleged  to  have  the  right,  the  custom  so  laid  is 
bad.  Algood  y.  Oihtimj  34  L.  T.  883  ;  25  W.  R. 
60— C.  A. 

Xb  take  Fish.]— A  custom  for  all  the  inhabi- 
tants of  a  parish,  as  such,  to  enter  the  close  of  the 
plaintiff,  and  take  fish  there  without  limit,  is 
bad.  Lloyd  v.  J<mes,  6  C.  B.  81 ;  17  L.  J.,  C.  P. 
206  ;  12  Jur.  657. 

To  an  action  for  entering  the  plaintiff's  close, 
the  defendant  pleaded  that  there  is  a  public 
footpath  into,  through,  and  over  the  close,  -for 
the  Queen*s  subjects  to  go  and  pass  on  foot  at  all 
times  at  their  will  and  pleasure,  and  that  there 
has  been  from  time  immemorial  an  ancient  and 
laudable  custom  used  and  approved  of,  within 
the  parish  in  which  the  close  is  situate,  that  the 
inhabitants  for  the  time  being  have  always  used 
to  have,  and  of  right  ought  to  have,  the  liberty 
and  privilege  of  going  along  and  using  the  foot- 
path for  the  purpose  of  angling  with  rods  and 
lines  for  fish  from  the  footpath,  at  all  seasonable 
times  in  the  daytime,  for  recreation  only,  and  not 
for  profit,  and  so  justified  the  trespass : — Held, 
that  plea  was  bad,' as  it  set  up  a  right  by  custom 
to  take  a  profit  k  prendre  in  alieno  solo.  Bland 
V.  Lipscomhe,  4  El.  &  Bl.  712,  n. ;  3  C.  L.  &  &. 
261  ;  24  L.  J.,  Q.  B.  165,  n. ;  1  Jur.,  N.  S.  707,  n. 

In  BiTer  partly  Navigable,  bnt  Kon- 

lidaL] — There  can  be  no  public  right  of  fishing 
in  non-tidal  waters,  even  where  they  are  to  some 
extent  "  navigable  rivers."  Pearce  v.  Srotcher, 
9  Q.  B.  D.  162  ;  46  L.  T.  342  ;  46  J.  P.  248. 

To  take  Water.]— A  right  in  the  inhabitants 
of  a  township  to  enter  upon  the  land  of  a  private 
individual,  and  take  water  from  a  well  therein 
for  domestic  purposes,  is  a  mere  easement,  and 
not  a  profit  k  prendre,  and  may  therefore  be 
properly  claim^  by  custom.  Rctce  v.  Ward^  4 
EL  &  Bl.  702 ;  3  C.  L.  R.  744  ;  24  L.  J.,  Q.  B. 
153  ;  1  Jur.,  N.  8.  704. 

To  take  Shingle.]— A  special  custom  for  the 
inhabitants  of  a  parish  to  take  shingle  for  the 
repair  of  the  highways  in  the  parish  from  a  por- 
tion of  the  beach  above  high  water  mark,  being 
private  property,  is  bad,  being  a  claim  of  a  profit 
4  prendre  in  alieno  solo.  Pitts  v.  Kingshridge 
Highxcay  Board,  25  L.  T.  195  ;  19  W.  R.  884. 

To  an  action  for  breaking  and  entering  land  of 
the  plaintiff,  being' part  of  the  seashore,  between 
high  and  low  water-mark,  in  or  adjoining  the 
township  of  Owthome,  and  taking  gravel,  stones, 
sand,  and  seaweed,  the  defendant  pleaded  pleas 
of  justification,  some  setting  up  a  right  in  the 
inhabitante  of  the  township  of  Owthome  to  take 
the  gravel,  &c.,to  be  used  for  the  cultivation  and 
improvement  of  their  land ;  others  claiming  it  for 
the  necessary  repairs  of  the  highways  in  the  town- 
ship ;  others  setting  up  a  pzescriptive  right  under 


a  thirty  or  sixty  years*  user  respectively;  and 
others  claiming  to  exercise  the  right  as  parish 
officer,  for  the  repair  of  the  highways : — Held, 
that  the  pleas  were  bad ;  for  that,  so  far  as  they 
were  capable  of  being  construed  as  justifying 
under  a  custom,  such  custom  would  be  void, 
being  a  claim  of  a  profit  a  prendre  in  alieno  solo, 
which  can  only  exist  by  g^nt  or  prescription  ; 
and  that,  if  the  claim  was  founded  on  proscription, 
it  would  be  equally  bad,  inasmuch  as  it  was  a 
claim  by  |)cr8ons  who.  not  being  a  corporation, 
were  incapable  of  taking  by  grant,  and  not  being 
claimed  in  a  que  estate.  CoMta  ble  v.  NirlioUon,  1 4 
C.  B.,  N.  S.  230 ;  32  L.  J.,  C.  P.  240 ;  1 1 W.  R.  698. 

ToOlean.] — No  person  has  at  common  law  a 
right  to  glean  in  a  harvest  field :  neither  have 
the  poor  of  the  parish,  legally  settled  (as  such), 
any  such  right.  Steel  v.  Hovght/m^  1  H.  Bl.  51. 
And  see  Worlledge  v.  Manningy  1  H.  Bl.  53,  n. 

To  carry  away  Boughs.] — ^A  custom  for  poor 
and  indigent  householders  living  in  A.  to  cut  and 
carry  away  rotten  boughs  and  branches  in  a  chase 
in  A.  cannot  be  supported ;  the  description  of 
the  persons  entitled  being  too  vague.  Selhy  v. 
Rohinsan,  2  T.  R.  758. 

See  also  Easement. 

8.  Perambulation  of  Boundaries. 

Evidence.] — Evidence  of  a  custom  to  peram- 
bulate the  boundaries  of  a  parish,, is  not  sufficient 
to  support  an  allegation  to  perambulate  the 
boundaries  of  a  liberty.  Orant  v.  Kearney ^  12 
Price,  773. 

A  custom  for  parishioners  on  the  perambulation 
of  the  boundaries,  to  go  through  a  particular 
house,  situated  within  the  parish,  but  not  upon 
the  boundary  line,  is  unreasonable  and  bad. 
Taylor  v.  Detey,  7  A.  &  E.  409 ;  2  N.  &  P.  469 ; 
W.,  W.  &  D.  646  ;  1  Jur.  892. 

9.  Other  Matters. 

Tolli.] — A  prescription  for  taking  three  bushels 
of  barley  out  of  every  ship's  cargo,  brought  to  a 
certain  quay  to  be  exported,  is  reasonable  and 
good,    /ierjeant  v.  Bead,  1  Wils.  91. 

Weight  of  Bntter.] — A  custom  that  every 
pound  of  butter  sold  in  a  particular  market  town 
should  weigh  eighteen  ounces,  is  bad.  Noble  v. 
Durell,  3  T.  R.  271. 

Parish  Church.] — Upon  a  bill  in  equity  to 
establish  a  right  to  a  chancel  as  part  of  a  parish 
church,  against  the  lord  of  a  manor,  who  claimed 
it  as  appendant  to  the  manor  or  manor  house,  it 
appearing  that  the  chancel  was  an  ancient  chapel, 
coeval  with  the  church,  and  that  it  was  a  private 
chapel  erected  by  the  lord  of  the  manor : — Held, 
that  the  immemorial  use  and  occupation,  coupled 
with  reparation,  entitled  the  lord  of  the  manor 
by  prescription  to  the  perpetual  and  exclusive 
use  of  the  chancel ;  and  that  this  right  might 
exist,  notwithstanding  that  the  freehold  might 
not  be  in  the  person  prescribing,  and  although 
the  estate  or  house  to  which  the  chancel  was 
appendant  might  not  be  situate  in  the  parish. 
Churton  V.  ^ewen,  2  L.  R.,  Eq.  634 ;  36  L.  J., 
Ch.  692  ;  12  Jur.,  N.  S.  879  ;  14  L.  T.  846. 

Tenement  in  Parish.] — ^A  person  who  rents  a 
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tenement  within  a  parish,  which  he  uses  occa- 
sionally, but  does  not  actually  reside  there,  is 
within  a  custom  for  all  the  inhabitants  of  a 
parish.    Fitch  v.  IHtchy  2  Esp.  643. 

11.    CUSTOMS  OF  MANORS. 
1.  Validity. 

Komination  of  Jury.] — An  immemorial  custom, 
for  the  steward  of  a  manor  to  nominate  the  jury 
to  serve  on  the  court- leet  at  the  election  of  the 
mayor  of  a  borough,  is  good  in  law.  Rex  v. 
JolUffe,  3  D.  &  R.  240 ;  2  B.  &  C.  54. 

Twenty  years'  regular  usage,  uncontradicted 
and  unexplained,  is  cogent  evidence  for  a  jury 
to  presume  that  a  custom  for  the  steward  of  a 
manor  to  nominate  the  jury  to  serve  on  the 
conrt-leet,  at  the  election  of  the  mayor  of  a 
borough,  is  an  immemorial  custom.    Ih. 

Swearing  of  Jurors.] — A  custom,  to  swear  the 
jurors  at  one  court-leet  to  inquire  and  return 
their  presentments  at  the  next  court,  is  bad  in 
law.    Davidson  v.  Moscrop,  2  East,  56. 

A  court-leet,  holden  on  the  28th  of  April,  was 
adjourned,  after  the  jury  had  been  sworn  in,  till 
the  1 5th  of  December,  which  day  was  given  them 
to  make  their  presentments : — Held,  that  an  ad- 
journment of  such  duration  (which  was  admitted 
to  be  according  to  the  custom  of  the  manor)  was 
not  unnecessarily  unreasonable.  Wilcock  v. 
Windsor,  3  B.  &  Ad.  43. 

Breaking  False  Xeainres.]— A  custom  in  a 
manor,  for  the  leet  juiy  to  break  and  destroy 
measures  found  by  them  to  be  false,  is  lawful.  Ih, 

In  an  action  for  seizing  weights  and  measures, 
four  defendants  pleaded  that  they  were  sworn, 
with  divers,  to  wit,  twenty  others,  as  a  leet  jury, 
accoiding  to  the  custom  of  the  manor  of  Stepney; 
and  that  it  was  the  custom  of  the  jury  so  sworn 
to  examine  weights  and  measures  within  the 
manor,  and  seize  them  if  defective;  and  they 
alleged  that  they,  the  defendants,  being  on  such 
jury  so  sworn  as  aforesaid,  examined  and  seized 
the  plaintiff 's  weights  and  measures,  which  they 
found  defective.  There  was  evidence  at  the 
trial  that  only  five  of  the  leet  jurors  were  actually 
in  the  plaintiff's  shop  when  the  defendants  made 
the  seizure  there,  though  the  rest  were  close  at 
hand ;  but  the  judge  refused  to  let  any  question 
go  to  the  iury  on  this  part  of  the  case,  being  of 
opinion  that  the  objection  was  on  the  record : — 
Held,  that  the  objection  was  on  the  record,  and 
was  valid  ;  it  not  appearing  by  the  plea  that  the 
examination  and  seizure  were  made  by  the  jury 
sworn  at  the  court-leet,  according  to  custom. 
Sheppard  v.  Hall,  3  B.  &  Ad.  433. 

Tolls  at  a  Wharf.] — A  prescription  as  lord  of 
a  manor  for  toll  of  all  goods  landed  within  the 
manor,  in  consideration  of  repairing  a  wharf 
within  the  manor,  not  confining  it  to  the  wharf, 
is  good.     Colton  v.  Smith,  Cowp.  47 ;  Lofft,  4G3. 

Desoent  of  Lands.] — A  custom  within  a  manor 
that  lands  shall  descend  to  the  eldest  sister, 
where  there  is  neither  a  son  nor  a  daughter,  does 
not  extend  to  an  eldest  niece  ;  but  the  lands 
must  descend  according  to  the  rules  of  the  com- 
mon law,  in  default  of  such  son,  daughter,  and 
sister.    I)enn  d.  Goodwin  v.  Spray ^  1  T.  R.  466. 

The  custom  of  descent  in  a  manor  was,  in  the 
nature  of  borough  English,  the  youngest  son  of 


the  person  last  seised  inheriting  in  preference  \ 
the  eldest ;  and  if  the  youngest  son  were  dea 
without  issue,  then  the  next  youngest  son  ;  an 
if  no  son,  the  daughters  as  co-parceners ;  and  i 
no  issue,  then  the  youngest  brother  of  the  perso 
last  seised,  and  the  youngest  son  of  the  youngef 
brother,  if  such  youngest  brother  were  dead,  c 
if  such  youngest  brother  were  dead  without  issw 
the  next  youngest  brother  ;  and  if  no  brothei 
the  sisters  taking  as  parceners.  There  was  als 
one  entry  of  descent  and  admission  in  favour  c 
the  youngest  son  of  the  uncle  of  the  person  lac 
seised,  and  one  entry  of  descent  and  admissio 
shewing  the  descent  to  the  youngest  sons  respe< 
tively  of  two  sisters,  who  were  heirs  parceners  t 
the  person  last  seised  : — Held,  that  there  was  n 
evidence  to  authorize  an  extension  of  the  custoi 
of  descent  in  favour  of  so  remote  a  coUatera 
relative  as  the  youngest  son  of  the  younges 
brother  of  the  great  grandfather,  ex  part 
matemft,  of  the  person  seised.  Muggleton  \ 
Barnett,  1  H.  &  N.  282  ;  26  L.  J.,  Ex.  47  ;  2  Jur 
N.  S.  1026.  Affirmed  in  the  Exchequer  Chambei 
2  H.  &  N.  653  ;  27  L.  J.,  Ex.  125  :  4  Jur.,  N.  S 
139  see  ;  4  Jur.,  N.  S.  5,  Part  2. 

The  word  descent  in  the  presentment  of  th 
custom  of  a  manor  is  to  be  construed  in  its  popula 
sense  as  a  taking  by  any  mode  of  succession,  no 
in  its  technical  sense  as  a  taking  by  inheritance 
as  opposed  to  a  taking  by  purchase  ;  and,  there 
fore,  a  person  taking  by  devise  takes  by  descen 
within  the  meaning  of  the  custom.  Bickley  \ 
BicUey,  4  L.  R.,  Eq.  216  ;  36  L.  J.,  Ch.  817. 

Vie  of  Kill.] — A  custom  that  all  the  inhabi 
tants  of  a  manor  shall  grind  all  their  corn,  graii 
and  malt,  which  by  them  or  any  of  them  shal 
be  used  or  spent  on  the  ground  within  a  maiioi 
at  a  certain  mill,  is  good.  Cort  v.  Birkbeckj  '. 
Dougl.  218. 

A  custom  that  all  the  tenants,  resiants,  and  in 
habitants  within  a  manor,  should  grind  at  th( 
lord's  mill  all  their  com  and  grain,  as  well  grow 
ing  within  the  manor  as  brought  from  other  placet 
and  spent  or  consumed  in  a  ground  state  in  thai 
respective  houses,  within  the  manor,  may  be  i 
good  custom  ;  but  it  does  not  extend  to  restraii 
the  inhabitants  who  do  not  grow  corn  and  grain 
or  who  have  no  corn  and  grain  of  their  own,fron 
buying  or  using  in  such  houses,  ground  corn  o 
flour,  though  it  may  not  have  been  ground  o 
grown  within  the  manor,  but  produced  from  con 
ground  at  other  mills,  liichardsim  v.  Walkei 
4  D.  &  R.  498  ;  2  B.  &  C.  827. 


Suspension  of  Custom.] — And  where  b 


the  custom  of  a  manor  all  the  tenants,  resiant 
and  inhabitants  within  the  manor  were  bound  t 
grind  all  their  com,  grain  and  malt,  as  well  grow 
ing  within  the  manor  as  brought  from  other  placet 
and  which,  after  the  grinding  thereof,  should  b 
spent  or  consumed  in  a  ground  state  in  thei 
houses,  at  two  ancient  mills  belonging  to  th 
lord,  or  one  of  them,  at  their  own  option,  and  th 
lord  having  pulled  down  one  of  the  mills,  so  as  t 
deprive  the  tenants  of  their  option  : — Held,  tha 
the  custom  was  suspended.  Richardson  y.  Capei 
4  D.  &R.  512;  2B.&G.  841. 

Toll  for.] — In  an  action  upon  a  custoi 


for  not  grinding  at  the  plaintiff's  mills,  the  plain 
t'iff  may  declare  generally  upon  a  custoi 
for  a  certain  toll,  without  specifying  the  pai 
ticular  toll,  or  the  oonsiderotion  for  it,  or  that  i 
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is  a  leaaonable  toll ;  and  a  continuance  of  uniform 
payment  and  acquiescence  is  evidence  of  its 
reasonableness,  and  the  court  will  judge  under 
all  circumstances  what  is  reasonable.  Oard  v. 
QUlard,  6  M.  &  S.  69. 

Sreetion  of  Booths.] — A  custom  for  all  victual- 
lers to  erect  booths  on  a  common,  being  parcel  of 
the  waste  of  a  manor  (selected  by  the  lord  for 
holding  fairs  yearly,  every  fortnight),  and  to 
place  posts  and  tables  there,  a  reasonable  time 
before  the  Monday  next  after  the  Feast  of  Pen- 
tecost, and  to  continue  them  so  erected  until  the 
Feast  of  All  Souls,  each  paying  therefor  to  the 
lord  a  compensation  of  2a.,  is  good.  Smith  v. 
^*wi,  1  P.  &  D.  307  ;  W.,  W.  &  D.  749  ;  9  A.  & 
£. 486. 

Profits  k  prondre.] — The  first  section  of  the 
Prescription  Act  (2  and  3  WiU.  4.  c.  71),  which 
relates  to  profits  &  prendre,  applies  only  to  cases 
where  one  man  claims  by  custom,  prescription, 
or  gnrant,  some  profit  or  benefit  to  be  taken  or 
enjoyed  from  or  upon  the  land  of  another,  and 
has  no  application  to  the  case  of  a  right  claimed 
•by  a  copynolder  in  his  own  tenement,  according 
to  the  custom  of  the  manor.  Hanmer  v.  Chance, 
4  De  G.,  J.  &  S.  626  ;  34  L.  J.,  Ch.  413. 

Taking  of  Clay.] — A  custom  in  a  manor 


that  copyholders  of  inneritance  may  break  the 
surface  and  dig  and  get  clay,  without  stint,  out 
of  their  copyhold  tenements,  for  the  purpose  of 
making  bncks  to  be  sold  off  the  manor,  is  good 
in  law.  Salisbury  (Marquis)  v.  Gladstone f  9  H. 
L.  Cas.  692  ;  34  L.  J.,  C.  P.  222. 

2.  Enfbanohisemekt. 

Bffaot  of  Award.] — By  the  custom  of  a  manor 
the  lord,  with  the  assent  of  the  homage,  could 
make  copyhold  grants  of  part  of  the  manor  waste. 
The  lord  granted  a  portion  of  the  waste  to  C, 
reserving  the  trees,  and  subject  to  a  restriction 
against  building  on  any  part  of  the  ground.  In 
the  grant  was  a  power  of  entry  for  the  lord,  the 
trustees  of  a  charity  and  the  copyhold  tenants  of 
the  land  adjoining,  for  the  purpose  of  pulling 
down  houses  thereafter  erected  on  the  soil  granted; 
and  also  a  power  of  entry  for  the  lord  and  the 
trustees,  for  the  purpose  of  cutting  down  trees 
or  shrubs  obstructing  the  prospect  from  the 
charity  waste.  C.'s  interest  vested  by  purchase 
in  B.,  who  gave  notice  to  the  lorc^  under  the 
Copyhold  Enfranchisement  Acts  (4  &  5  Vict.  c. 
35,  15  &,  16  Vict.  c.  51,  s.  8,  and  21  k  22  Vict.  c. 
94,  s.  10),  of  his  desire  to  have  the  land  enfran- 
chised : — Held,  that  the  award  of  enfranchise- 
ment put  an  end  to  the  restrictions  above  men- 
tioned, and  that  the  land  must  be  valued  as 
having  been  discharged  from  them.  Brabant  v. 
WiUon,  1  L.  R.,  Q.  B.  44  ;  35  L.  J.,  Q.  B.  49  ;  12 
Jur.,  N.  8.  24  ;  13  L.  T.  319  ;  14  W.  R.  28  ;  6  B. 
k  S.  979. 

See  also  Copyhold. 

3.  EVIDENOE. 

Of  Similar  Cnstoms.] — On  the  question  as  to 
the  existence  of  a  custom  in  a  particular  manor, 
evidence  of  a  like  custom  in  an  adjoining  manor, 
though  within  the  same  parish  and  leet,  is  not 
admissible.  Anglesey  {Marquis')  v.  Hatherton 
iLord\  10  M.  &  W.  218  ;  12  L.  J.,  Ex.  67. 


In  Face  of  Writtoa  Doevmo&ta.]  —  Evi- 
dence, sufficient  in  itself  to  establish  a  custom 
in  a  manor,  will  be  insufficient  to  establish  such 
custom  in  the  face  of  ancient  documents  made 
within  the  time  of  l^^l  memory,  and  which 
negative  the  existence  of  any  such  custom. 
Portland  Clhike)  v.  Mill,  2  L.  R.,  Eq.  766  ;  35 
L.  J.,  Ch.  439  ;  12  Jur.,  N.  S.  286  ;  15  W.  R.  38. 

PresumptioiL] — The  meaning  of  the  sixth 
section  of  the  2  &  3  Will.  4,  c.  71,  is,  that  no  pre- 
sumption or  inference  in  support  of  the  claim 
shall  be  derived  from  the  bare  fact  of  user  or  en- 
jo}'ment  for  less  than  the  prescribed  number  of 
years.  Hanmer  v.  Chance,  4  De  G.,  J.  &  S.  626  ; 
34  L.  J.,  Ch.  413. 

But  where  there  are  circumstances  in  addition, 
the  statute  does  not  take  away  from  the  fact  of 
enjoyment  for  a  shorter  period  its  natural  weight 
as  evidence,  so  as  to  preclude  a  jury  from  taking 
it,  along  with  other  circumstances,  into  con- 
sideration as  evidence  of  a  grant.    2b. 

Cnstomary  or  PrescriptlTe  Bights.] — Custom- 
ary rights  of  copyhold  tenements  differ  from 
prescriptive  rights  ;  the  former  are  usages  which 
apply  to  a  number  of  persons  in  a  certain  dis- 
trict or  locality,  but  prescriptive  rights  are 
claimed  by  one  or  more  person  or  persons  as 
existing  in  themselves  or  their  ancestors,  or  as 
attached  to  a  particular  estate.    lb. 

The  law  has  laid  down  no  rule  as  to  the  extent 
of  evidence  which  is  required  to  establish  a 
custom,  or  from  which  the  presumption  or  infer- 
ence of  the  fact  of  a  custom  may  be  rightly 
drawn.  It  is  the  province  of  a  jury  to  draw 
these  conclusions  of  fact.    lb. 

Circumstances  under  which  the  court,  sitting 
as  a  jury,  found  the  existence  of  a  custom  in  a 
copyhold  manor,  authorizing  the  tenants  to  dig 
for  and  get  sand,  sandstone,  gravel,  and  clay 
from  their  respective  tenements,  and  to  cart  and 
carry  away  the  same  on  to  other  lands,  and  to 
use  or  sell  the  same,  either  on  or  off  the  manor, 
without  licence  from  the  lord.     lb. 

Loss  by  Kegligenoe.] — There  must  be  one  rule 
applicable  to  ecclesiastical  persons  as  well  as  to 
lay  when  the  question  is,  whether  rights  belong- 
ing to  them  have  or  have  not  been  lost  by 
negligence.    Jb. 

Leaaes  without  Eigoyment.] — Leases,  without 
proof  of  enjoyment  under  them,  are  admissible 
to  prove  a  particular  custom  of  a  manor.  Clark- 
son  V.  Woodhouse,  5  T.  R.  412,  n. ;  3  Dougl.  189. 

Frequent  Chrant  of  Licences.] — The  court  dis- 
charged a  rule  for  a  mandamus  to  the  lord  of 
the  manor,  to  compel  him  to  grant  a  licence  for 
a  tenant  to  dig  brick  earth  for  the  purpose  of 
making  bricks,  there  being  no  evidence  of  any 
custom  to  grant  such  licences,  except  that  they 
had  frequently  been  granted  since  1729,  on  pay- 
ment of  21 1,  for  each  acre.  Beg.  v.  Hall,  Ir.k 
D.  293  ;  9  A.  &  E.  339  ;  1  W.,  W.  &  H.  741. 

By  the  custom  of  a  manor  the  tenant  had  a 
right  to  demise  for  any  period  not  longer  than 
three  years  without  a  licence ;  and  for  every 
licence  to  demise  for  a  longer  period,  the  loid 
was  entitled  to  id.  for  every  year  of  the  term 
granted.  Several  licences  were  shewn,  the  earli- 
est in  1729,  under  which  various  terms  of  years, 
not  exceeding  forty-seven,  had  been  granted. 


23 


CUSTOM. 


Under  these  circumstances,  the  court  discharged 
a  rule  for  a  mandamus  to  the  lord  to  grant  a 
licence  to  demise  for  two  several  terms  of  forty 
and  twenty-one  years.    lb. 

Depositions  in  Ancient  Suit.] — In  an  action  by 
a  copyholder  against  the  lord  of  a  manor  for  a 
false  return  to  a  mandamus,  in  which  mandamus 
a  custom  was  set  forth,  in  respect  of  copyholds 
granted  for  two  lives,  that  tne  surviving  life 
should  renew,  paying  to  the  lord  such  fine  as 
should  be  set  by  the  homage,  to  be  equal  to  two 
years'  improved  value,  and  not  guilty  pleaded  ; 
depositions  made  in  an  ancient  suit,  instituted 
against  a  former  lord  of  the  manor  by  a  person 
who  claimed  to  be  admitted  to  a  copyhold  for 
lives,  upon  a  custom  for  any  copyhold  tenant  for 
life  or  lives  to  change  or  fill  up  his  lives,  paying 
to  the  lord  a  reasonable  fine,  to  be  set  by  the 
lord  or  his  steward,  and  wliich  depositions  were 
made  by  witnesses  on  behalf  of  the  said  copy- 
holder, were  held  to  be  admissible  evidence  for  the 
lord,  as  depositions  of  persons  called  on  behalf  of 
a  person  standing  in  pari  jure  with  the  new  copy- 
holder, although  it  was  not  proved  that  the  persons 
making  such  depositions  were  copyholders,  but  it 
appeared  only  from  the  depositions  themselves 
that  they  were  such,  or  were  persons  acquainted 
with  the  customs  of  the  manor  ;  and  their  deposi- 
tions, supposing  them  to  be  only  admissible  as 
declarations  of  persons  deceased,  were  not  inad- 
missible on  account  of  their  being  made  post 
litem  motam,  because  the  same  custom  was  not 
in  controversy  in  the  former  suit  as  in  the 
present.    Freeman  v.  PhUHjjps,  4  M.  &  S.  486. 

See  also  EASEMENT. 


III.  AS  TO  LANDLORD  AND  TENANT. 

Away-going  Crop.] — A  custom  that  tenants, 
whether  by  parol  or  deed,  shall  have  the  away- 
going  crop  after  the  expiration  of  their  terms,  is 
good.     Wiglestcorth  v.  Dallisofif  1  Dougl.  201. 

So,  a  custom  that  a  tenant  may  leave  his 
away-going  crop  in  the  bam  of  the  farm,  after 
he  has  quitted  the  premises,  is  good.  Beavan  v. 
Dclahay^  1  H.  BL  6 ;  S,  J?.,  Lewi^  v.  Ilarrit, 
1  H.  Bl.  7,  n. 

Applicable  to  all  Tenancies.] — Where  a  custom 
of  the  country  is  proved  to  exist,  it  is  to  be 
considered  applicable  to  all  tenancies,  in  what- 
ever way  created,  whether  verbal  or  in  writing, 
unless  expressly  or  impliedly  excluded  by  the 
written  terms  themselves.  Wilkiris  v.  Wood,  17 
L.  J.,  Q.  B.  319  ;  12  Jur.  583. 

Traversing  Ooneral  Cnitom.] — Where,  to  an 
action,  a  defendant  pleaded  a  custom  applicable 
to  all  farms  within  the  parish,  which  were  not 
exempted  by  special  agreement  or  otherwise  : — 
Held,  that  to  avail  himself  of  the  fact  that  his 
particular  farm  was  exempted,  the  plaintiff  ought 
not  to  traverse  the  custom  generally,  but  to  con- 
fess it,  and  avoid  it  by  shewing  that  the  exception 
applied  to  his  farm.  Evan*  v.  Ogilvie,  2  Y.  &  J.  79. 

Agrlonltnral  Tenancy  —  Belling  Flints — ^Re- 
serration  of  Mines  and  Minerals  —  Cnstom  of 
Conntry.]  —  By  an  agreement  for  a  lease  the 
tenant  agreed  to  cultivate  the  land  according  to 
the  most  approved  system  of  husbandry  and  to 
use  it  for  agricultural  purposes  only,  and  to 
commit  no  waste.   The  lessor  reserved  **  all  mines 


and  minerals,  sand,  quarries  of  stone,  brick-eai 
and  gravel  pits."  The  farm  was  in  a  distr 
where  large  numbers  of  flints  came  to  the  surfs 
in  the  ordinary  course  of  ploughing,  and  it  w 
necessary  to  remove  them  in  order  to  caltivs 
the  land  effectually.  The  tenant  removed  t 
flints  which  came  to  the  surface  in  the  ordina 
course  of  agricultural  operations  and  sold  the: 
and  there  was  evidence  that  it  was  the  custo 
of  the  country  for  tenants  to  do  so,  wheu  n 
prohibited  by  their  leases  : — Held,  that  such 
custom  was  reasonable  and  good.  Thtclter 
Linger,  21  Ch.  D.  18  ;  51  L.  J.,  Ch.  713  ; 
L.  T.  894  ;  30  W.  R.  578— C.  A.  Aflarmed. 
App.  Gas.  508  ;  52  L.  J.,  Ch.  941 ;  49  L.  T.  ZTi 
32  W.  R.  40  ;  48  J.  P.  4— H.  L.  (E.). 

Held,  further,  that  the  reservation  of  minera 
in  the  agreement  did  not  indicate  an  intention 
exclude  the  custom  so  as  to  deprive  the  tenant  < 
the  right.    Ih. 

Proof  of  Custom.] — In  ascertaining  tl 


nature  of  an  agricultural  custom  regard  is  to  I 
had  not  so  much  to  what  the  witnesses  state  1 
be  their  opinion  as  to  the  extent  of  the  custon 
as  to  what  they  prove  to  have  been-  pubUcly  doi 
throughout  the  district.    Ih, 


IV.    CUSTOMS  OF  TRADE. 

Cnstom  of  Merchants.] — The  custom  of  mei 
chants  is  the  general  established  law,  not  an 
special  local  custom.  Edin  v.  East  India  Com 
pany,  1  W.  BL  299  ;  2  Burr.  1216. 

But  it  must  be  controlled  by  adjudged  case; 
lb. 

The  opinion  of  merchants  is  not  the  custom  o 
merchants.    lb. 


Proof  of.] — But  evidence  of  the  genera 


opinion  of  mercnants  is  allowed  to  be  given  t< 
prove  the  custom  of  merchants.  Camden  v 
Cowley,  1  W^  Bl.  417. 

I7sage  and  Express  Contract.] — A  usage  oJ 
trade  cannot  be  set  up  in  contravention  of  ar 
express  contract ;  therefore,  on  a  warranty  oi 
prime  singed  bacon,  evidence  is  not  admissible 
of  a  practice  in  the  bacon  trade  to  receive  bacon 
to  a  certain  degree  tainted  as  prime  singed  bacon  ; 
nor  of  a  practice  to  preclude  the  purchaser  from 
all  remedy,  if  he  does  not  discover  and  point  out 
the  defect  by  an  early  day.  Yates  v.  Pym,  6 
Taunt.  446  t  S.  C,  nom.  Yeats  v.  Pim>,  2  Marsh. 
141  ;  Holt,  95. 

Same  Trade  in  DifFerent  Places.] — To  prove 
the  manner  of  conducting  a  particular  branch  of 
trade  at  one  place,  evidence  may  be  given  to 
shew  the  manner  in  which  the  same  branch  is 
carried  on  at  another  place.  Noble  v.  Kentieway, 
2  Dougl.  510. 

Cnstom  ITnreasonable.  ] — In  an  action  the  defen- 
dants justified  the  retaining  of  the  goods  under 
an  ancient  custom,  from  time  immemorial,  used 
in  the  trade  of  public  warehouse-keepers  in  Lon- 
don, for  all  such  public  warehouse-keepers  to  have 
a  general  lien  upon  all  goods,  from  time  to  time 
housed  or  remaining  in  their  warehouses,  for  and 
in  the  name  of  the  merchants  or  other  persons 
by  whom  such  public  warehouse-keepers  are 
retained  or  employed,  for  all  moneys  or  any 
balance  thereof  due  from  snch  merchants  or 
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other  persona  to  sach  warehouse- keepers,  for  or 
on  accoont  of  advances  or  expenses  which  such 
public  warehoQse-keepers  should  haye  made  or 
been  put  to,  in  or  about  the  payment  of  duties, 
or  of  customs  on  goods  consigned  to  them  from 
abroad,  or  the  payment  of  freight  and  other 
chaiges,  for  the  conyeyance  of  such  goods  to  the 
port  of  London,  or  the  entering,  landing,  and 
warehousing  such  goods': — Held,  that  such 
custom  was  unreasonable  and  unjust,  and  could 
not  be  supported  in  law.  Leuekart  y.  Cooper, 
3  Scott,  521 ;  2  Hodges,  150 ;  3  Bing.  N.  G. 
99. 

Usage  of  Trade.] — Usage  of  trade  is  a  general 
and  prevailing  course  of  business,  and  witnesses 
who  are  called  to  prove  it  should  cause  their 
minds  to  revolve  over  instances  known  to  them 
of  its -having  been  acted  on.  Ifall  v.  Bmson,  7 
C.&P.  911. 


When  Vnoertain.] — If  there  is  a  general 


usage  applicable  to  a  particular  trade  or  prof  es< 
sion,  persons  employing  one  in  such  trade  or  pro- 
fession will  be  taken  to  have  dealt  with  him 
according  to  that  usage,  but  a  usage  for  a  veteri- 
naiy  suiigeon  to  charge  for  his  attendance  when 
there  was  not  much  medicine  required  is  too  un- 
certain.    Sewell  V.  Cerjp,  1  C.  &  P.  392. 


London  and  other  Ports.] — Semblc,  that 


a  plea  of  a  custom  of  trade  in  London  may  be 
supported  by  proof  of  a  custom  prevailing  in 
London  and  other  English  ports.  Milward  v. 
Jlibbert,  3  Q.  B.  120. 

As  to  Sale  of  Com.] — A  custom  of  the  Liverpool 
com  market,  that  when  corn  is  sold  by  sample, 
if  the  buyer  does  not  on  the  day  the  com  is  sold 
examine  the  bulk  and  rejept  it,  he  cannot  after- 
wards reject  or  refuse  to  pay  the  whole  price,  is 
a  reasonable  custom.  Sanders  v.  Janieion^  2  C. 
k  K.  557. 

As  to  Ooneral  ATorage.] — A  long-continued 
practice  of  average  adjusters  who  prepare  their 
statements  according  to  the  law  as  laid  down  by 
the  courts  is  no  evidence  of  such  a  custom  or 
usage  of  trade  as  can  be  impliedly  incorporated 
in  a  contract  between  a  shipowner  and  owner  of 
cargo.  The  defendants,  who  were  the  owners  of 
cargo,  in  an  action  against  them  by  the  ship- 
owner to  recover  a  general  average  contribution 
in  respect  of  expenses  caused  by  the  ship  putting 
into  a  port  of  refuge,  landing,  storing,  and  rc- 
shipping  the  cargo,  and  leaving  the  port,  alleged 
a  custom  of  trade  that  in  such  a  case  the 
expenses  incurred  in  and  about  warehousing  the 
cai^  were  apportioned  among  the  owners  of  the 
cargo  alone,  and  the  expenses  of  reshipping  the 
cargo,  port  dues,  &c.,  were  home  by  the  owners 
of  the  ship  and  freight.  Several  witnesses  were 
called  who  gave  evidence  to  the  effect  that  for 
sixty  or  seventy  years  the  practice  of  average 
adjusters  had  been  as  stated  by  the  defendants, 
but  that,  in  consequence  of  the  decision  in 
Atwood  v.  Sellar  (5  Q.  B.  D.  286),  some 
average  adjusters  had  altered  their  mode  of  ad- 
justment in  such  a  case  : — Held,  that  this  was 
not  evidence  of  a  custom  of  trade  which  could  be 
left  to  the  jury.  Sveridtan  v.  Wallace,  46  L.  T. 
742  ;  30  W.  R.  841. 

Implied  Contract.] — On  the  sale  of  goods  by  a 


manufacturer  of  such  goods,  who  is  not  otherwise 
a  dealer  in  them,  there  is,  in  the  absence  of  any 
usage  in  the  particular  trade  or  as  regards  the 
particular  goods  to  supply  goods  of  other  makers, 
an  implied  contract  that  the  goods  shall  be  those 
of  the  manufacturer's  own  make.  The  plaintiffs, 
who  were  manufacturers  but  not  dealers  in  iron, 
by  a  written  contract,  on  the  margin  of  which 
was  their  trade-mark  (a  crown  with  their  initials), 
contracted  to  sell  to  the  defendants,  who  thereby 
contracted  to  buy  of  the  plaintiffs,  2,000  tons  of 
ship-plates  of  the  quality  known  as  "  crown,"  to 
pass  Lloyd's  survey,  to  be  delivered  monthly  at 
the  defendants*  shipyard.  The  contract  con- 
tained a  strike  clause  by  which  the  supply  of  the 
iron  contracted  for  might  be  suspended  during 
the  continuance  of  any  strike  of  workmen  ;  but 
it  had  no  express  stipulation  that  the  platen 
should  be  of  the  plaintiffs'  manufacture.  Before 
the  contract  was  completed  the  plaintiffs  close  I 
their  works,  and  proposed  to  complete  the  con- 
tract by  delivery  of  ship-plates  of  the  quality 
mentioned  in  the  contract  made  by  another  firm. 
The  defendants  having  refused  to  accept  these, 
the  plaintiffs  sued  them  for  breach  of  contract. 
At  the  trial  the  defendants  tendered  evidence  to 
shew  that  in  the  iron  trade  there  is  a  custom  that, 
under  a  contract  between  a  manufacturer  of  iron 
plates  and  a  customer  for  the  supply  of  them,  the 
seller  must,  in  the  absence  of  stipulation  to  the 
contrary,  supply  plates  of  his  own  make,  and 
that  the  purchaser  is  entitled  to  reject  other 
plates  if  tendered,  though  of  the  quality  con- 
tracted for.  The  learned  judge  at  the  trial  re- 
jected this  evidence,  and  gave  judgment  for  the 
plaintifib  : — Held,  that  such  evidence  was  im- 
properly rejected.  Johnson  v.  Raylton,  7  Q.  B. 
D.  438 ;  50  L.  J.,  Q.  B.  753  ;  45  L.  T.  374 ;  30 
W.  R.  360— C.  A. 

Held,  also,  by  Brett  and  Cotton,  L.  JJ.  (Bram- 
well,  L.  J.,  dissenting),  that  without  such  evi- 
dence the  defendants  were  entitled  to  succeed,  as 
the  contract  implied  that  the  plates  to  be  supplied 
should  be  of  the  manufacture  of  the  plaintiffs, 
and  that,  therefore,  the  plaintiffs  could  not  re- 
quire the  defendants  to  accept  plates  not  of  .their 
own  manufacture,  even  though  of  the  quality 
contracted  for  and  as  good  as  those  made  by  the 
plaintiffs  themselves.    lb. 


V.   CUSTOMS  OF  LONDON. 

1.  What  abe. 

Ancient  Lights.]  —  The  custom  of  London 
which  authorized  the  raising  of  a  building  on  an 
old  foundation,  so  as  to  obstruct  the  passage  of 
light  and  air  through  the  ancient  windows  of  a 
neighbour's  house,  is  abrogated  by  2  &  3  Will.  4, 
c.  71,  s.  3.  Merchant  Taylors'  Company  v.  Trus- 
cott,  11  Ex.  855;  25  L.  J.,  Ex.  173;  2  Jur., 
N.  S.  366— Ex.  Ch. ;  S.  P.,  Salters'  Company  v. 
Jay,  2  G.  &  D.  414  ;  3  Q.  B.  109  ;  11  L.  J.,  Q.  B. 
173  ;  6  Jur.  803. 

Porterage  of  Aliens'  Goods.] — ^Tbe  rights  of 
the  city  of  London,  and  of  the  parties  appointed 
by  them,  to  the  unshipping  and  porterage  of 
aliens'  goods  imported  into  London,  are  wholly 
abolished  by  3  &  4  Will.  4,  c.  66,  whether  these 
goods  are  consigned  to  British  merchants  or  to 
aliens  resident  there.  Collyer  v.  Stennetf  5 
Scott,  N.  R.  34  ;  4  M.  &  O.  676  ;  12  L.  J.,  C.  P. 
73. 
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Obstniotion  of  Highway.] — ^A  cnstom  within 
the  city  of  London;  that  if  any  person  has  occa- 
sion to  erect  or  pull  down  any  building  near  to 
any  public  way  ^thin  the  city,  and  has  occasion 
for  tnat  purpose  to  erect,  place  and  continue  any 
hoarding  in  such  a  manner  as  thereby  to  obstruct 
or  enclose  any  part  of  any  public  way,  and  has 
applied  to  .the  lord  mayor  of  the  city  for  his 
licence  to  erect,  place  and  continue  the  same, 
the  lord  mayor  has  full  power  and  authority  to 
authorize,  licence  and  permit  such  person  to 
erect  such  hoarding,  of  such  dimensions  and  in 
such  manner  and  for  such  time  as  he  thinks 
proper  for  such  purpose,  is  a  reasonable  custom, 
and  a  party  may  justify  under  it  in  erecting 
a  hoarding  on  a  public  footpath.  Bradhee  v. 
Chrut'8  Ho*pital,  2  D.,  N.  8. 164  ;  6  Scott,  N.  R. 
79  ;  4  M.  &  G.  714. 

Foreign  Attaohment.]  —  To  an  action  for 
money  due  on  an  award,  the  defendant  pleaded 
a  recovery  by  attachment,  at  the  suit  of  a  credi- 
tor of  the  plaintiff,  in  the  court  of  the  lord 
mayor ;  and  that  a  custom  existed  in  the  city 
of  London,  that  if,  in  a  plaint  in  the  lord 
mayor's  court,  the  defendant  in  such  plaint 
made  de&ult,  and  it  appeared  that  any  person 
owed  such  defendant  any  sum  of  money,  such 
defendant  should  be  attached  by  such  sum  of 
money,  so  being  in  the  hands  or  custody  of  such 
other  person  (as  garnishee).  The  plea  did  not 
allege  the  custom  to  be,  that  the  garnishee  must 
be  resident  within  the  city.  Upon  return  to  a 
writ  of  certiorari,  requiring  tne  mayor  and 
aldermen  to  certify  the  custom  : — Held,  that  no 
such  custom  existed  as  alleged  in  the  defen- 
dant's plea.  Crosby  v.  Hetherington,  5  Scott, 
N.  R.  637  ;  4  M.  &  G.  933  ;  12  L.  J.,  0.  P.  261. 


Bar  to  Farther  Action.] — In  an  action  by 


A.  against  B.,  execution  executed  upon  a  foreign 
attachment  in  the  lord  mayor's  court  of  London, 
is  a  good  plea  in  bar  of  the  further  maintenance 
of  an  action  against  C,  the  garnishee  in  respect 
of  the  same  debt.  Webb  v.  Hnrrell^  4  C.  B. 
287  ;  4  D.  &  L.  824  ;  16  L.  J.,  C.  P.  187. 

In  order  to  render  a  recovery  by  foreign  at- 
tachment, according  to  the  custom  of  London, 
an  answer  to  an  action  in  the  superior  courts, 
there  must  have  been  execution  executed.  Mcl- 
grath  v.  Hardy,  6  Scott,  627 ;  4  Bing.  N.  C. 
782  ;  6  D.  P.  C.  749  ;  1  Am.  352  ;  2  Jur.  594. 

Appointment  of  Solicitor.]  —  No  municipal 
corporation  but  that  of  London  can  appoint  an 
attorney,  except  under  the  corporate  seal.  Ar- 
Twld  V.  Poole,  4  M.  &  G.  860 ;  5  Scott,  N.  R. 
761  ;  2  D.,  N.  S.  574  ;  12  L.  J,,  C.  P.  97  ;  7  Jur. 
653. 

Cutting  Fiehing-neti.]— There  is  no  custom 
In  London  giving  the  water-bailiff  power  to  cut 
unlawful  nets  or  seize  fish.  Bulbroke  v.  Good^ 
eve,  1  W.  Bl,  569. 

Landing  of  Oysters.] — The  deputy  day-meters 
of  the  city  of  London  are  entitled,  by  im- 
memorial custom,  to  the  exclusive  right,  by 
themselves  and  their  servants,  of  measuring, 
shovelling,  unloading  and  delivering  all  oysters 
brought  in  any  boat  or  vessel  for  sale,  along  the 
river  Thames,  to  any  place  within  the  limits  of 
the  port  of  London,  and  to  receive  a  reasonable 
^mpensation  for  so  doing ;  and  a  jury  found 


that  Bs.  for  every  score  for  the  first  100  bushel 
and  is,  for  every  score  of  bushels  of  the  remaii 
der  of  a  cargo,  was  a  reasonable  recompense  i 
them  for  the  labour  of  shovelling,  unloading  at 
delivering  out  the  oysters,  exclusive  of  the  sun 
paid  to  the  corporation  of  London  for  metag 
under  11  WiU.  3,  c.  24,  s.  7.  The  meters  are  m 
therefore  bound  to  perform  in  their  own  persoi 
the  manual  labour  of  shovelling,  &c,  but  aj 
bound  to  provide  sufficient  men  for  the  purpos 
and  are  liable  to  an  action  in  default  of  doin 
80.  Layhourm  v.  CrUp,  4  ^.  &  W.  320  :  8  C. 
P.  397. 

Market  Overt.] — ^A  wholesale  warehouse  i 
the  city  of  London,  used  as  a  shop,  and  havin 
glazed  windows,  in  which  articles  are  exhibit€ 
for  sale  towards  the  street,  is  a  market  overt  h 
the  custom  of  London,  for  goods  commonly  sol 
there.  The  custom  is  not  confined  to  shoj 
which  are  literally  open  to  the  street.  Lyons  i 
Depass, 3  P.&  D.  177  ;  11  A. &  B. 326  ;  9  C.  &  1 
68  ;  4  Jur.  505. 


2.  How  Pbovbd. 

Becorder'8  Certificate.]  —The  courts  caunc 
take  notice  of  a  custom  of  London,  unless  it  ha 
been  certified  by  the  recorder.  Hartop^.  Hoan 
1  Wils.  8  ;  2  Stra.  1187. 

But  the  courts  take  notice  of  such'  of  the  cus 
toms  of  London  as  appear  to  have  been  certifie* 
by  the  recorder.  Blacquwre  v.  Hawkins,  1  Doug] 
378. 


By  Parol.] — If  a  custom  of  London  is  pu 


in  issue  which  has  never  been  certified,  it  is  pro 
perly  triable  by  the  Mayor  and  aldermen,  certi 
fied  at  the  bar  of  the  court  in  term,  by  th 
mouth  of  the  recorder.  Plvmmer  v.  Bentham 
1  Burr.  248. 

A  rule  to  enter  a  suggestion  that  it  is  an  an 
cient  custom  that,  where  a  custom  of  the  city  o 
London  is  put  in  issue  in  any  of  the  superio 
courts,  the  mayor  and  aldermen  should  be  re 
quired  by  writ  to  return  that  custom  by  thei: 
recorder  orally,  and  for  a  writ  commanding 
them  so  to  return  it,  is  absolute  in  the  firs 
instance.  Cose  v.  London  (^Mayor,  A'c.'),  4  L.  T 
476. 


Certiorari.] — Where  a  custom  of  the  citj 


is  put  in  issue,  a  certiorari  goes  to  the  mayoi 
and  aldermen,  commanding  them  to  certify,  bj 
the  mouth  of  the  recorder,  whether  or  not  then 
is  such  custom  as  alleged  ;  and  upon  such  certi- 
ficate by  the  recorder  in  open  court,  the  judg- 
ment is  entered  accordingly.  Crosby  v.  Hcther- 
ington,  5  Scott,  N.  R.  637  ;  4  M.  &  G.  933 ;  12 
L.  J.,  C.  P.  261. 

Finality.] — Where  a  custom  of  the  city 

has  been  certified  by  the  recorder  to  a  court  oi 
record,  that  court  notices  the  custom  for  ever 
after ;  but  other  courts  of  record,  to  which  it 
has  not  been  certified,  cannot  take  notice  of  it. 
Piper  V.  Chuppell,  14  M.  &  W.  624  ;  9  Jur.  601  ; 
S.  P.,  Bruin  v.  Knott,  12  Sim.  453 ;  9  Jur.  979. 

Ezceptions.]— The  courts  will  not  take 

judicial  notice  of  the  custom  in  London  to  cart 
whores  :  it  must  be  proved.  Stainton  v.  Jones^ 
2  Selw.  N.  P.  1225. 
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VI.    EVIDENCE. 

Pretent  Eziite&oe.] — ^A  custom,  proved  to  have 
existed  from  time  immemorial  till  1689,  must  be 
taken  to  exist  still,  if  there  is  no  further  evi- 
dence proving  or  disproving  its  existence. 
Scaler  V.  Key,  11  A.  &  E.  819  ;  3  P.  &  D.  605. 


Immemoriality.] — The  general  law  as  to 


a  custom  is,  that  if  its  existence  at  a  distant  time  is 
shewn,  and  there  is  no  evidence  that  at  any  cer- 
tain time  it  did  not  exist,  a  jury  may  infer  that 
it  went  back  as  far  as  the  reign  of  Richard  the 
First,  which  is  the  time  of  legal  memory.  Limck- 
hart  V.  Cooper,  7  C.  &  P.  119. 

Ineoniistent  Ciutoms.] — A  jury  cannot,  from 
the  same  evidence,  find  a  customary  right  in  all 
the  inhabitant  occupiers  of  land  within  a  dis- 
trict, and  a  prescriptive  right  to  the  same  subject 
matter,  in  respect  of  a  particular  estate  within 
the  district.  BlewUt  v.  Tregonning,  5  N.  &  M. 
308  ;  3  A.  &  E.  664  ;  1  H.  &  W.  432. 

Enjoyment  of  a  profit  4  prendre  by  the  owners 
and  occupiers  of  a  particularestate,  during  living 
memory,  without  any  evidence  of  user  or  non- 
user  at  any  antecedent  period,  is  evidence  of  a 
prescriptive  right,  but  will  not  support  a  plea  of 
a  lost  grant.     Ih. 

In  order  to  support  such  plea  of  a  lost  grant, 
some  evidence  tending  to  point  the  user,  as  re- 
gards its  commencement,  to  the  period  of  the 
supposed  grant  must  be  given.    lb, 

Ezeeptioiii.] — If  a  custom  is  set  forth  gene- 
rally, and  it  is  proved  that  there  are  exceptions, 
it  is  a  variance.  Griffin  v.  Blandford,  Cowp. 
62.    And  see  Peter  v.  Kendall,  6  B.  &  C.  703. 

Viaife  of  Trade.] — ^A  usage  of  trade  must  be 
proved  by  instances,  and  cannot  be  sapported  by 
evidence  of  opinion  merely.  Canningham  v. 
FtmblanquCy  6  C.  &  P.  44. 


Meaning  of  Words.  ] — A  general  dictionary 


of  the  English  language  is  no  authority  to  shew 
on  a  trial  the  meaning  of  a  word,  which  is  relied 
on,  as  deriving  a  peculiar  meaning  from  mercan- 
tile usage.     Houghton  v.  CHlbart,  7  C.  &  P.  701. 

Abolition  of  Custom.] — As  a  custom  is  local 
law,  it  cannot  be  got  rid  of  except  by  statute. 
Ilammerton  v.  HaJt^y,  24  W.  R.  603. 

But  long-oontinuea  non-user  is  stroi^  evidence 
of  the  custom  never  having  existed.   lb. 

See  aUo  EASEMENT. 


CUSTOMS. 

See  REVENUE. 


DAMAGES. 

I.  What   abb   Natural   Consbqubngbs 
OF  Wbonqpul  Act. 

1.  Phytieal  Damage,  30. 

2.  Pertonal  Inconvenience,  35. 


3.  Measure  of  Value  and  Loss. 

a.  Where  no  Market,  87. 

b.  Market  Value,  38. 

c.  Where  Sub-Contracts    or  Special 

Purpose,  42. 

d.  Nature  of  Right,  49. 

e.  Aggravation,   Mitigation,  and  Re- 

duction, 53. 
/.  Prospective,  59. 
g.  Double  or  Treble  Damages,  59. 

4.  Costs  of  Action  when  Recoverable,  60. 

II.  Practice,  63. 

III.  In  Particular  Cases. 

1.  Work  and  Labour. — See  Work  and 

Labour. 

2.  On  Bills  of  Exchange. — See  Bills 

OP  Exchange. 

3.  Liquidated  Damages  or  Penalty, — 

See  Penalty. 

4.  On  Sale  of  Goods.— See  Sale. 

5.  On  Covenants. — See  Landlord  and 

Tenant  —  Vendor    and    Pur- 
chaser. 

6.  On  Collisions  at  Sea.— See  Shipping. 

7.  Assessing  in  Cliancery. — See  Speci- 

fic Performance. 

8.  Against  Carriers. — See  Carrier. 

9.  Against    Co-respondent  in    Divorce 

Cases. — Sec  Husband  and  Wife. 

10.  New   Trial.—See    Practice  (New 

Trial). 

11.  /n  Cases  of  Defamation. — See  Defa- 

mation. 


L  WHAT  ARE  NATURAL  CONSEQUENCES 
OF  WRONGFUL  ACT. 

1.  Physical  Damage. 

Breach  of  Contract  to  provide  Stabling  for 
Horses.] — The  plaintiff  sent  some  horses  to 
stables  with  which  the  defendant  had  contracted 
to  supply  him  during  a  fair.  Another  person  to  • 
whom  the  defendant  had  subsequently  let  the 
same  stables,  ^with  the  assistance  of  the  defen- 
dant's servants,  turned  the  plaintiff's  horses  out 
of  the  stables  without  their  clothing,  and  while 
they  were  standing  in  the  defendant's  yard  until 
other  stables  could  be  procured,  some  of  them 
caught  cold  and  became  depreciated  in  value. 
The  jury  foand  that  the  depreciation  in  value 
was  the  result  of  the  breach  of  contract  by  the 
defendant : — Held  (by  the  Court  of  Appeal — 
dubitante  Bramwell,  L.  J.),  that  the  defendant 
was  liable  for  the  depreciation  thus  caused,  and 
that  the  damage  was  not  too  remote.  Hobbs  v. 
London  and  Souths  Western  Railway  Company 
(10  L.  R.,  Q.  B.  Ill)  questioned.  WMah&n^, 
Field,  7  Q.  B.  D.  591 ;  50  L.  J.,  Q.  B.  552  ;  45  L. 
T.  381  ;  46  J.  P.  245— C.  A.  Reversing  50  L.  J., 
Q.  B.  311 ;  44  L.  T.  176  ;  29  W.  R.  472. 

injury  to  Passengers  put  into  wrong  Train  by 
Porters.] — ^A  husband  took  tickets  at  Wimbledon 
for  himself,  wife,  and  two  children  of  five  and 
seven  years  of  age  respectively,  to  go  to  Hampton 
Court  station  by  the  last  train  at  night ;  by  the 
negligence  of  the  porters  they  were  pat  into  the 
wrong  train  and  carried  to  Esher ;  being  unable 
to  obtain  accommodation  for  the  night  at  Esher 
or  a  conveyance,  tiiey  walked  home,  a  distance 
of  between  four  and  five  miles,  and  the  nigh< 
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being  wet  the  wife  caught  cold  and  medical  ex- 
penses were  incurred  : — Held,  that  the  husband 
was  entitled  to  recover  damages  in  respect  of  the 
inconyenience  suffered  by  being  compelled  to 
walk  home,  but  that  the  illness  of  the  wife  was 
a  consequence  too  remote  from  the  breach  of 
contract  for  damages  to  be-  recoverable  for  it. 
Hohhs  lY.  Zondon  and  South'  Western  Railway 
Company,  10  L.  R.,  Q.  B.  Ill  ;  44  L.  J.,  Q.  B.  49  ; 
32  L.  T.  362 ;  23  W.  R.  520.  See  preceding 
case. 

Caused  by  Bailway  Aeeidents.  ] — Consideration 
of  the  directions  proper  to  be  given  to  a  juir  as 
to  the  damages  to  be  awarded  to  the  plaintiff  for 
the  bodily  suffering  arising  from  personal  in- 
juries, and  the  damages  to  be  awarded  to  him 
for  loss  of  professional  income  arising  from  those 
injuries.  Phillips  v.  London  and  SoiUh'  Western 
Company,  5  Q.  B.  D.  78  ;  41  L.  T.  121  ;  28  W.  R. 
10— C.  A.  See  S.  (7.,  5  C.  P.  D.  280  ;  49  L.  J., 
C.  P.  233  ;  42  L.  T.  6  ;  44  L.  T.  217— C.  A. 

"When  a  jury  is  called  upon  to  assess  damages 
for  pcrsonaJ  injuries  occasioned  by  negligence, 
they  should  take  into  consideration  two  matters 
— first,  the  pecuniary  loss  occasioned  by  the 
accident;  and  secondly,  the  injury  the  party 
sustains  in  his  person,  or  in  his  physical  capacity 
of  enjoying  life ;  and,  as  regards  the  first,  they 
should  take  into  account,  not  only  his  present 
loss,  but  his  incapacity  to  earn  a  future  improved 
income.  .Fair  v.  London  and  North-Western 
Unilway  Company,  21  L.  T.  326  ;  18  W.  R.  66. 

A  declaration  in  an  action  for  negligence, 
after  alleging  that  the  plaintiff  was  hurt  while 
being  carried  as  a  passenger,  concluded  by 
stating  as  damage  that  she  was  greatly  hurt, 
maimed,  woundwl,  and  permanently  injured. 
At  the  trial,  it  was  proved  that  the  plaintiff  was 
accustomed  to  the  management  of  a  restaurant, 
and  the  judge  directed  the  jury  in  assessing  the 
damages  to  ask  themselves,  '*  what  salary  would 
a  lady  of  experience  in  the  trade  be  able  to  com- 
mand for  managing  a  public-house  in  London  at 
«  fair  salary:" — Held,  that  the  question  was 
justified  by  the  form  of  the  count,  although  no 
special  damage  was  laid.  Potter  v.  Metropolitan 
Mailtvay  Company,  28  L.  T.  735. 


On   Iniurancei    against.] — A.  effected 


with  a  'railway  assurance  company  a  contract, 
which  stated  that  he  was  thereby  assured  by  the 
company  in  1,0001.,  to  be  payable  to  his  legal 
representatives  in  the  event  of  death  happening 
to  the  assured  from  railway  accident  whilst 
travelling  in  any  class  carriage  on  any  line  of 
railway  in  Great  Britain  or  Ireland,  or  a  propor- 
tionate part  of  the  1,000Z.  to  be  paid  to  the 
assured  himself  in  the  event  of  his  sustaining 
any  personal  injury  by  reason  of  such  accident. 
The  assured  was  travelling  in  a  railway  carriage, 
and  on  the  arrival  of  the  train  at  a  station,  and 
after  it  had  stopped,  he,  in  stepping  out  of  the 
carriage,  without  any  negligence  on  his  part, 
slipped  off  the  iron  step,  whereby  he  sustained 
an  injury  : — Held,  that  this  was  a  railway  acci- 
dent, and  that  the  damages  could  not  be  esti- 
mated by  the  proportion  which  the  injury  bore 
to  the  amount  payable  on  loss  of  life.  TJwohald 
V.  Railway  Passengers  Assvrance  Company,  10 
Ex.  45  ;  2  C.  L.  R.  1034  ;  23  L.  J.,  Ex.  249  ;  18 
Jur.  583. 

Held,  also,  that  the  assured  was  entitled  to  re- 
cover damages  for  the  expenses  and  suffering 


occasioned  by  the  injury,  but  not  for  loss  of  ti 
or  loss  of  profit.    lb. 

Mismanagement  of  Bailway.]  —  A  railw 
engine  fell  over  from  the  line  into  the  garden 
a  private  party.  This  happened  through  t 
negligence  of  the  company's  servants.  Dama 
was  done  to  flowers  in  the  garden  by  a  cro^ 
that  assembled  there.  In  an  action  against  t 
company  by  the  occupier  of  the  garden  : — He) 
that  the  damage  done  by  the  crowd  was  t 
remote.  Scholes  v.  Xorth  Londmi  Ruilicay  Co\ 
pany,  21  L.  T.  835. 

A  herd  of  beasts  was  being  driven  at  11  p. 
along  an  occupation  road  to  some  fields.  T] 
road  crossed  a  siding  of  a  railway  on  a  level,  ai 
while  the  cattle  were  crossing  the  siding  t] 
servants  of  the  railway  company  negligent 
sent  some  trucks  down  an  incline  into  the  sidin 
which  separated  the  cattle  from  the  drovers  ai 
frightened  them,  and  they  rushed  away.  Six 
them  were  ultimately  found  at  between  3  and 
A.M.  lying  dead  or  dying  on  another  part  of  tl 
railway ;  and  they  had  gone  along  the  occupati( 
road  up  to  a  garden  and  orchard  about  a  quart 
of  a  mile  from  the  level  crossing,  had  got  in 
the  garden  through  defect  in  the  fences,  and  i 
on  to  the  line  : — Held,  that  as  the  railway  cor 
pany  had  been  guilty  of  negligence  which  cause 
the  drovers  to  lose  control  over  the  cattle  ar 
caused  the  cattle  to  become  infuriated,  it  was  r 
answer  that  if  the  fence  of  the  garden  had  n( 
been  defective  the  accident  would  not  hai 
happened ;  and  that  consequently  the  damagi 
were  not  too  remote. .  Sneeshy  v.  Lancashire  an 
Yorkshire  Railway  Company,  1  Q.  B.  D.  42  ;  4 
L.  J.,  Q.  B,  1 ;  33  L.  T.  372  ;  24  W.  R.  99— C.  i 
And  see  Cabbiebs. 

Horse  Kicking  throngh  Wire  Fenee.l— Th 

defendants  were  occupiers  of  a  plot  or  lane 
which  was  separated  from  a  field  of  the  plaintiff 
by  a  wire  fence.  They  turned  into  their  plot  c 
land  an  entire  horse  ;  and  the  plaintiff  put  int 
bis  field  a  mare.  The  defendants'  horse  and  th 
plaintiff's  mare  got  together  upon  either  side  o 
the  fence,  and  the  horse  by  biting  and  kicking 
through  the  fence  injured  the  mare.  The  hors< 
did  not  trespass  upon  the  plaintiff's  field  b; 
crossing  the  fence.  Upon  previous  occasions  h< 
had  been  watched,  and  the  plaintiff  had  wamec 
the  defendants  to  keep  him  away  from  the  mare 
The  plaintiff  having  sued  for  the  injury  to  th( 
mare,  the  county  court  judge  held  that  there  waf 
no  case  to  go  to  a  jury  : — Held,  that  the  plaintifl 
was  entitled  to  judgment :  for  there  was  evi- 
dence  that  a  trespass  had  been  committed  anc 
the  damage  was  not  too  remote.  Ellis  v.  Loftvi 
Iron  Company,  10  L.  R.,  C.  P.  10 ;  44  L.  J.,  C. 
P.  24  ;  31  L.  T.  483  ;  23  W.  R.  246. 

Explosion  of  Gas.] — ^A  gas  company,  having 
contracted  to  supply  the  plaintiff  with  a  service 
pipe  from  their  main  to  the  meter  on  his  pre- 
mises, laid  down  a  defective  pipe,  from  which 
the  gas  escaped.  A  workman,  in  the  employ  of 
a  gas  fitter  engaged  by  the  plaintiff  to  lay  down 
the  pipes  leading  from  the  meter  over  the  pre- 
mises, negligently  took  a  lighted  candle  for  the 
purpose  of  finding  out  whence  the  escape  pro- 
ceeded. An  explosion  then  took  place,  whereby 
damage  was  occasioned  to  the  plaintiff's  pre- 
mises, to  recover  compensation  for  which  he 
brought  an  action  against  the  company  : — Held, 
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that  the  damfl^  wits  not  too  remote,  and  that 
the  plaintiff,  not  being  the  master  of  the  work- 
man, could  not  be  considered  as  contributing  to 
the  dainage  by  reason  of  his  act,  and  was  there- 
fore entitled  to  recover.  Burrows  v.  March  Oas 
and  G)ke  Company,  5  L.  R.,  Er.  67  ;  39  L.  J., 
Ex.  33 ;  22  L.  T.  24  ;  18  W.  R.  348.  Affirmed,  7 
L.  R.,  Ex.  96  ;  41  L.  J.,  Ex.  46  ;  26  L.  T.  318 ; 
20  W.  R.  493— Ex.  Ch. 

Hone  ilipping^  on  Ice  in  Bead.] — A  servant 
(in  breach  of  the  Metropolitan  Police  Act,  2  &  3 
Vict.  c.  47,  8.  54)  washed  a  van  in  a  public  street, 
and  allowed  the  waste  water  to  run  down  the 
glitter  towards  a  grating  leading  to  the  sewer, 
about  twenty-five  yards  off.  In  consequence  of 
the  extreme  severity  of  the  weather,  the  grating 
was  obstructed  by  ice,  and  the  water  flowed 
over  a  portion  of  the  causeway,  which  was  ill 
paved  and  uneven,  and  there  froze.  There  was 
no  evidence  that  the  master  knew  of  the  grating 
being  obstructed.  A  horse,  while  being  led 
past  the  spot  slipped  upon  the  ice  and  broke  its 
leg : — Held,  that  this  was  a  consequence  too 
remote  to  be  attributed  to  the  wrongful  act  of 
the  servant.  SJMrp  v.  Poicell,  7  L.  R.,  C.  P. 
253  ;  41  L.  J.,  C.  P.  95  ;  26  L.  T.  436  ;  20  W.  R. 
•84. 

TretpaM  to  Coal  Xine.]— A  defendant  tres- 
passed on  the  plaintiff's  coal  mine  and  worked 
part  of  the  coal,  leaving  large  pillars  of  coal  un- 
worked.  Evidence  having  been  brought  to  shew 
that  the  coal  left  unworked  was  rendered  prac- 
tically worthless : — Held,  that  damages  in  respect 
of  the  coal  so  left  were  not  too  remote.  Williams 
V.  Raggett,  46  L.  J..  Ch.  849  ;  37  L.  T.  96  ;  25 
W.  R.  874. 

Deteiioratioii  of  Lighters  by  Seicnre.] — In 
Aagast,  1863,  a  company  brought  an  action 
against  the  defendant,  and  obtained  a  warrant 
of  seizure  against  certain  lighters  which  belonged 
to  him.  The  seizure  remained  in  force  till  May, 
1864,  when  it  was  released,  the  company  failing 
in  the  action.  In  1867  a  creditor  of  the  defen- 
dant seized  the  lighters  under  an  execution,  and 
they  were  sold.  The  defendant  then  commenced 
an  action,  against  the  company  to  recover  the 
difference  between  the  cost  price  of  the  lighters 
and  the  price  at  which  they  had  been  sold, 
alleging  that  they  had  been  deteriorated  by  the 
previous  seizure  ; — Held,  that  the  damages  were 
too  remote,  and  could  not  reasonably  have  been 
foreseen  as  the  consequences  of  the  seizure,  and 
that  the  defendant  could  not  recover.  Kicofia 
v.  VaUoM,  37  L.  T.  106— P.  C. 

Contract  to  warehonse  Ooodi  in  partienlar 
Place.] — The  defendant  contracted  to  warehouse 
certain  goods  for  the  plaintiff  at  a  particular 
place,  but  he  warehoused  a  part  of  them  at 
another  place  where,  without  any  negligence  on 
his  part,  they  were  destroyed.  In  an  action 
to  recover  as  damages  the  value  of  the  goods  : — 
Held,  that  the  damage  was  not  too  remote,  and 
that  the  defendant,  by  his  breach  of  contract, 
had  rendered  himself  liable  for  the  loss  of  the 
goods.  Lilley  v.  DouhUday,  7  Q.  B.  D.  610  ;  44 
L.  T.  814. 

If  the  owner  of  property  gives  another  person 
authority  to  deal  with  it  in  a  particular  way, 
and  such  person  chooses  to  deal  with  it  in 
another  way,  he  must  take  the  risk  of  the  con- 
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sequences,  and  is  liable  for  its  loss  or  injury,  un- 
less such  loss  or  injury  would  have  occurred  in 
whichever  way  the  property  had  been  dealt  with. 

Refusal  to  admit  Ship  into  Bock.] — In  an 

action  for  a  breach  of  contract,  in  not  admitting 
the  plaintiff's  ship  into  the  defendant's  dock, 
whereby  she  grounded  when  the  tide  ebbed,  and 
was  damaged,  it  appeared  that  the  ship  left  in 
ballast  a  dry  dock,  where  she  had  been  repaired, 
and,  in  charge  of  a  pilot,  was  towed  by  a  steam- 
tug  to  the  dock,  where  she  arrived  about  high 
water.  In  consequence  of  the  chain  of  the  dock 
gate  being  broken,  she  could  not  be  admitteil. 
The  captain  was  unacquainted  with  the  naviga- 
tion, and,  considering  that  the  ship  was  not 
sufficiently  ballasted  to  go  to  sea,  directed  her 
to  be  anchored  where  she  was.  At  the  ebb  of 
the  tide  she  grounded  and  was  damaged.  There 
was  conflicting  evidence  as  to  the  state  of  the 
weather.  The  jury  was  asked,  first,  whether 
there  was  a  place  of  safety  to  which  the  ship 
could  have  been  taken  before  the  tide  ebbed  ; 
and,  secondly,  whose  fault  it  was  that  she  was 
not  taken  there.  Upon  the  first  question  they 
returned  no  answer,  being  unable  to  agree,  but 
replied  to  the  second,  that  neither  the  captain 
nor  the  pilot  was  to  blame  : — Held,  per  Martin, 
B.,  that  the  damages  were  not  too  remote  to  be 
recovered  by  the  plaintiff.  Per  Pollock,  C.  B., 
Channell,  B.,  and  Pigott,  B.,  that  the  finding  of 
the  jury  was  not  sufficient  to  enable  them  to 
come  to  a  conclusion,  and  that  there  must  be  a 
new  trial.  WUsmi  v.  Xewmyrt  Dock  Company, 
1  L.  R.,  Ex.  177  ;  35  L.  J.,  Ex.  97  ;  12  Jur.,  N.  S. 
233  :  14  L.  T.  230  ;  14  W.  R.  568  ;  4  H.  &  C.  232. 

Flooding  Lands.] — In  consequence  of  the  negli- 
gence of  commissioners  under  an  act  of  parlia- 
ment for  improving  the  drainage  of  the  fen  lands, 
the  western  bank  of  a  cut  made  by  them  under 
their  act  gave  way,  and  through  the  breach  in 
the  bank  the  waters  of  a  tidal  river  overflowed 
the  low  lands  lying  west  of  the  cut.  The  plain- 
tiff was  possessed  of  land  on  the  eastern  side  of 
the  cut,  the  water  from  which  land  used  to  drain 
to  the  west  side  through  a  culvert  of  the  com- 
missioners, which  by  their  act  of  parliament 
they  were  to  maintain  open  for  a  free  passage  of 
such  water.  After  the  bank  had  given  way,  but 
before  the  waters  of  the  flood  had  reached  the 
culvert,  the  plaintiff  stopped  up  the  culvert,  but 
the  occupiers  of  lands  on  the  west  side  of  the  cut, 
considering  that  the  stopping  of  the  culvert 
would  be  injurious  to  their  lands,  by  preventing 
the  great  body  of  advancing  water  from  finding 
an  outlet  there,  removed  the  stoppage,  and  the 
result  was  that  the  flood  waters  passed  through 
the  culvert  from  the  western  to  the  eastern  side 
of  the  cut,  and  reached  and  inundated  the  plain- 
tiff's land.  In  an  action  by  him  for  the  damage 
sustained  by  his  land  being  so  inundated  : — 
Held,  that  he  was  entitled  to  recover  such 
damage,  notwithstanding  it  arose  in  part  by  the 
opening  of  the  culvert  after  he  had  stopped  it 
up,  as  such  damage  was  the  natural  result  of  the 
negligence  of  the  commissioners.  Collina  v. 
Middle  Level  Commi'Ssioners,  4  L.  R,  C.  P.  279 
38  L.  J.,  C.  P.  236  ;  20  L.  T.  442. 

In  consequence  of  a  railway  embankment,  the 
flood  waters  of  a  river  were  pent  back  and 
flowed  over  land  of  the  plaintiff,  doing  injury  to 
a  certain  amount;    had  the  embankment  not 
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beeu  constructed,  the  waters  would  have  flowed 
a  different  way,  but  would  ha^e  reached  the 
plaintifTs  land,  and  would  have  done  damage  to 
a  lesser  amount : — Held,  that  the  measure  of 
damages  recoverable  by  the  plaintiff  against  the 
railway  company  was  the  difference  only  be- 
tween the  two  amounts.  Workman  v.  Great 
Northern  Bailway  Company^  32  L.  J.,  Q.  B.  279. 

Injury  through  Breach  of  Warranty.]— <S90 
Sale. 

Through  Kegligenoe.]  — <S^f  Oarriebs— 
Nbolioence. 

Connected  with  the  Enjoyment  of  Land.] — 
See  Laitdlobd  and  Tenant— Lands  Clauses 
Act— Mines  and  Minerals. 

To  Ships.]— iSte  Shipping. 

2.  Personal  Inconvenience. 

Generally.] — In  an  action  of  tort  for  injury 
to  the  plaintiff  personally,  damage  for  loss  of 
profit  on  contracts  which  might  have  been 
entered  into  by  him,  is  too  remote.  Priestley 
V.  Maclean,  2  F.  &  F.  288. 

See  Hohhs  v.  South'WeiUnni  Kailway  Com- 
pany, ante,  col.  31. 

On  False  Imprisonment.  ] — A  defendant  caused 
the  plaintiff  to  be  apprehended  upon  an  un- 
founded charge,  and  to  be  detained  from  half- 
past  one  until  two  o'clock.  In  support  of  a 
claim  for  special  damage  in  an  action  for  ftflse 
imprisonment,  the  plaintiff  proved  that  he  would 
have  been  engaged  as  a  journeyman  if  he  had 
presented  himself  at  the  factory  at  two  o'clock 
on  the  day  in  question  ;  but  that,  being  unwell 
from  the  treatment  he  had  received,  he  went 
home  and  did  not  go  to  the  factory  until  the 
next  morning,  when  he  found  that  his  intended 
employer  had  engaged  another  man  : — Held, 
that  this  damage  was  too  remote.  Hoey  v. 
Felton,  11  C.  B.,  N.  S.  142  ;  31  L.  J.,  C.*P.  106  ; 
8  Jur.,  N.  S.  764  ;  5  L.  T.  364  ;  10  W.  R.  78. 

In  estimating  damages  in  an  action  for  false 
imprisonment  and  malicious  prosecution,  the 
jury  must  consider  not  only  the  sufferings  and 
loss  of  the  plaintiff,  but  also  the  necessity  which 
exists  for  the  occasional  prosecution  of  inno- 
cent persons  in  order  to  prevent  the  escape  of 
criminals  from  justice.  Tulley  v.  Carrie,  16 
L.  T.  796. 

An  equity  barrister  of  eminence  was  arrested 
by  the  officers  of  the  sheriff  of  Surrey,  in  mis- 
take for  another  person  of  the  same  name,  the 
officers  acting  bonsk  fide,  on  information  given 
them  by  the  clerk  of  the  attorney  who  had  sued 
out  the  writ.  Under  such  circumstances  and 
without  any  special  damage,  the  party  is  entitled 
to  substantial  and  liberal  compensation.  But 
where  there  is  no  special  damage,  250  guineas 
are  sufficiently  in  excess  of  what  is  required,  as 
to  be  ground  for  granting  a  rule  absolute  for 
reducing  the  damages,  or  for  a  new  trial.  David- 
son  V.  MolyneufCy  17  L.  T.  289. 

In  an  action  at  the  suit  of  a  passenger  for 
false  imprisonment  by  the  captain,  the  former 
cannot  recover,  as  special  damage,  addition^ 
passage  money  paid  for  returning  in  another 
ship,  to  which  he  had  removed,  unless  proof  is 
given  either  that  the  impriRonment  continued 


until  the  time  of  removal,  or  that  the  passeng 
had  a  reasonable  fear  of  his  personal  safel 
Bovce  V.  Bayliffe,  1  Camp.  68. 

The  plaintiff  shipped  as  a  seaman,  at  a  « 
tain  rate  of  wages  per  month,  on  board  t 
vessel  of  the  defendant  at  London,  under  artid 
for  a  commercial  voyage  not  to  exceed  twel 
calendar  months  to  Rio  de  Janeiro,  and  differe 
ports  in  the  Atlantic  and  Pacific,  and  to  tern 
nate  by  his  being  brought  back  to  some  port 
the  United  Kingdom  or  Ck>ntinent  of  Euro 
between  the  Elbe  and  Brest.  On  arriving 
Rio,  the  defendant  proposed  to  employ  his  vess 
as  a  ship  of  war  in  the  service  of  the  Peruvij 
government  in  the  hostilities  then  being  earn 
on  between  Peru  and  Spain.  The  plaint 
thereupon  refused  to  proceed  any  further  wi 
the  voyage,  on  the  ground  that  it  was  illegi 
and  exposed  him  to  risks  and  dangers  not  co 
templated  by  his  agreement  with  the  dcfendai 
and  he  accordingly  left  the  ship,  without  lea^ 
and  went  on  shore  at  Rio,  where  he  was  arrest 
by  the  Peruvian  authorities  as  a  deserter  fro 
a  Peruvian  vessel  of  war,  and  committed 
prison,  where  he  remained  some  eight  or  t< 
days.  Upon  coming  out  of  prison  he  foui 
that  his  vessel  had  sailed  away,  and  that  h 
clothes  and  other  articles  belonging  to  hii 
which  he  had  left  on  board,  were  gone.  In  i 
action  to  recover  damages  for  the  breach 
contract,  the  jury  found  a  verdict  for  t] 
plaintiff,  aud  assessed  the  damages  resultii 
from  such  breach  under  three  he^s — namel 
first,  121,  10s.  for  the  loss  of  wages  which  tl 
plaintiff  would  have  earned  under  the  contra 
had  it  been  continued ;  and  secondly,  20/.  f 
the  loss  of  the  clothes  ;  and  thirdly,  30/.  f 
general  damages  for  the  imprisonment  ai 
otherwise  by  reason  of  the  defendant's  brea< 
of  contract : — ^Held,  that  the  damages  giv< 
under  the  second  and  third  heads — viz.,  for  tl 
clothes  and  the  imprisonment,  were  too  remo 
to  be  made  the  subject  of  an  action.  Burton 
Pinkerton,  2  L.  R.,  Ex.  340 ;  36  L.  J.,  Ex.  13 
17  L.  T.  16. 

Forcible  BemoTal.] — ^A  passenger  by  railwi 
was  ordered  to  leave  the  carriage  by  the  coi 
pany's  servants  under  circumstances  which  d 
not  justify  them  in  what  they  were  doing.  Up< 
leaving  the  carriage  he  placed  a  pair  of  rac 
glasses  upon  the  seat,  which,  as  the  train  pi 
ceeded,  was  lost : — Held,  that  the  loss  of  the 
glasses  was  not  the  natural  result  of  the  wrong! 
act,  and  that  the  passenger  could  not  recov 
their  value.  Glover  v.  JLondon  and  Soui 
Western  Railway  Company,  3  L.  R.,  Q.  B.  2 
37  L.  J.,  Q.  B.  67  ;  17  L.  T.  139. 

• 

Delay— Hotel  Expenses.]— A  commercial  tj 
veller  delivered  a  parcel  of  samples  to  a  carri 
to  be  carried  to  A.,  but  did  not  state  the  contei 
of  the  parcel,  or  the  purpose  for  which  it  w 
required.  By  the  negligence  of  the  carrier  t 
paicel  was  delayed,  and  the  traveller  spent  thi 
days  at  A.  unemployed,  waiting  for  it  In  i 
action  against  the  carrier  for  negligence, 
which  the  hotel  expenses  of  the  traveller  duri: 
the  time  he  was  waiting  for  the  parcel  we 
claimed  as  damages  : — Held,  that  such  damag 
were  too  remote,  and  could  not  be  recovers 
Woodger  v.  Cheat  Western  Railway  Compa% 
2  L.  R.,  C.  P.  318  ;  36  L.  J.,  C.  P.  177  ;  15  L. ! 
N.  S.  679 ;  15  W.  R.  383. 
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Train.] — If  a  passenger  on  the  railway 
of  a  company  who  has  contracted  to  pay  every 
at  tout  ion  lo  ensure  punctuality,  takes  a  8i)ecial 
train  iu  order  to  avoid  a  delay  that  has  arisen 
through  the  negligence  of  the  company,  the 
question  whether  he  can  recover  the  cost  of  the 
special  train  from  the  company  will  depend  on 
whether  the  taking  it  was  a  reasonable  thing  to 
do  having  regard  to  all  the  circumstances.  One 
mode  of  determining  what  would  be  reasonable 
is  to  consider  whether  under  the  circumstances 
a  prudent  person  would  have  taken  a  special 
train  at  his  own  expense  to  avoid  a  delay  that 
had  arisen  through  his  own  fault.  Le  Blanche  v. 
London  and  North'  Western  Railway  Company^ 
1  C.  P.  D.  286  ;  45  L.  J.,  C.  P.  621  ;  34  L.  T. 
667  ;  24  W.  R.  808— C.  A. 

Gontr»et  to  appoint  Captain— Lots  of  To3ragei.  ] 
— Where  a  defendant  having  purchased  certain 
shares  of  an  East  India  ship  commanded  by  the 
plaintiff,  and  chartered  by  the  company  for  four 
voyages,  proposed  to  the  plaintiff  to  resign  the 
command  in  &vour  of  the  plaintiff's  nephew,  on 
receiving  in  exchange  the  command  of  another 
ship,  and  two  voyages  only  were  performed  at 
the  time  of  the  commencement  of  an  action 
against  the  defendant  for  a  breach  of'  the  agree- 
ment, in  not  appointing  the  plaintiff  to  succeed 
him  : — Held,  that  the  jury  might  g^ve  damages 
for  the  loss  of  the  two  remaining  voyages. 
Richardson  v.  Melli^h^  2  Bing.  229 ;  9  Moore, 
435  ;  1  C.  &  P.  241  ;  R.  &  M.  66. 

LoM  of  Credit.] — In  an  action  by  a  principal 
against  bis  agent  in  a  particular  branch  for 
abandoning  h&  agency,  the  jury  having  given 
damages  lor  losses  sustained  by  the  principal  in 
collateral  branches  of  his  business,  by  reason  of 
the  injury  done  to  his  credit  by  the  agent's 
abandonment  of  his  agency,  the  court  refused 
to  interfeie  with  the  verdict,  or  to  consider  the 
damage  too  remote.  Boyd  v.  Fitt^  14  Ir.  C. 
L.  R.43;  IIL.  T.280. 


3.  Measure  of  Yalitb  and  Loss. 

a.  Where  no  Karket. 

Von-Acceptanoe — Buty  of  Party  Injured.  1 
— ^The  damages  for  the  breach  of  a  forward 
contract  to  accept  goods  for  which  there  is  no 
market,  is  the  full  amount  of  the  damage 
actually  sustained,  the  peraon  who  broke  the 
contract  not  being  put  to  additional  cost  by 
reason  of  the  other  party  not  doing  what  he 
ought  to  do,  as  a  reasonable  man,  and  he,  on  the 
other  hand,  not  being  bound  to  do  otherwise 
than  is  the  ordinary  course  of  his  business.  The 
plaintifb  contracted  to  sell  to  the  defendant 
15,000  tons  of  cannel  coal  in  weekly  quantities, 
the  deliveries  not  to  commence  before  June,  at 
26#.  per  ton,  payable  by  monthly  instalments, 
the  defendant  not  to  sell  in  certain  specified 
places.  The  defendant  repudiated  the  contract 
in  July,  but  the  plaintiffs  attempted  to  come  to 
terms  with  him,  and  did  not  treat  it  as  broken 
until  September,  when,  there  being  no  regular 
market  for  cannel  coal,  they  tried  without  adver- 
tising to  find  another  purchaser  according  to  the 
ordinary  oouxse  of  their  own  business.  After 
several  failures,  the  coal  wa«*  sold  at  19#.  per 


ton  : — Held,  that  the  plaintiffs  were  entitled  to 
the  full  amount  of  the  difference  between  the 
contract  price  and  that  which  they  obtained. 
Lever  v.  Bunhirk  Colliery  Company^  43  L.  T.  706 
— H.  L.  (E.)  Affirming,  with  variation,  41  L.  T. 
633— C.  A. 

Where  goods  are  not  delivered  at  the  time 
specified  in  a  contract  for  delivery,  and  their 
place  can  be  supplied  in  the  market,  the  measure 
of  damages  is  the  difference  between  the  contract 
price  and  the  market  price,  when  they  ought  to 
have  been  delivered.  If  their  place  cannot  be 
supplied  in  the  market,  and  the  vendee  has  done 
all  that  a  person  with  reasonable  care  and  skill 
could  do  to  diminish  the  loss,  the  measure  of 
damages  is  the  difference  between  the  value  of 
the  goods  when  they  were  delivered,  and  when 
they  should  have  been  delivered.  Borries  v. 
Hutchinson,  18  C.  B.,  N.  8.  446  ;  34  L.  J.,  C.  P. 
169  ;  II  Jur.,  N.  S.  267  ;  11  L.  T.  771  ;  13  W.  R. 
386. 

Hon-DeliTory.] — ^When  goods  which  cannot  be 
procured  in  the  market  are  sold  to  be  delivered 
on  a  day  certain,  the  purchaser  is  entitled  to 
recover,  in  an  action  for  breach  of  contract  to 
deliver,  the  amount  which  he  has  reasonably  ex- 
pended to  avert  the  loss  which  he  would  other- 
wise have  sustained  from  non-delivery.  Uinde 
V.  Bidden,  10  L.  R.,  Q.  B.  265  ;  44  L.  J.,  Q.  B. 
105  ;  32  L.  T.  449 ;  23  W.  R.  650. 

In  an  action  against  a  railway  company  for 
the  non-deliveiy  of  drapery  goods,  the  measure 
of  damages  is  the  price  at  which  the  goods  can  be 
obtained  in  the  market,  if  there  is  one  at  the  place 
and  time  at  which  the  g^oods  ought  to  have  been 
delivered  ;  if  not,  the  damages  must  be  ascer- 
tained by  taking  into  consideration,  in  addition 
to  the  cost  price  and  expense  of  transit,  the 
reasonable  profit  of  the  importer.  O'Hanlan  v. 
Great  Wettem  Railway  Company,  6  B.  &  S.  484 ; 
34  L.  J.,  Q.  B.  164  ;  11  Jur.,  N.  S.  797  ;  12  L,  T. 
490 ;  13  W.  R.  741.  -8,  P.,  Riee  v.  Baxendale, 
7  H.  &  N.  96  ;  30  L.  J.,  Ex.  371. 

ConTorsion.] — A  purchaser  bought  champagne 
lying  at  a  wharf  at  14*.  per  dozen,  and  resold  it 
at  2As.  to  the  captain  of  a  ship  about  to  leave 
England.  The  wharfinger  refused  to  deliver  the 
wine,  and  the  purchaser  was  unable  to  fulfil  his 
contract,  champagne  of  a  similar  quality  not 
being  procurable  in  the  market.  The  wharfinger 
had  no  knowledge  of  the  sale,  or  of  the  purpose 
for  which  the  purchaser  required  delivery  of  the 
champagne.  In  an  action  for  the  conversion  : — 
Held,  that  he  was  entitled,  as  damages,  to  the 
price  at  which  he  had  sold  the  champagne. 
France  v.  Gaudet,  6  L.  R.,  Q.  B.  199 ;  40  L.  J., 
Q.  B.  121  ;  19  W.  R.  622. 

Cnstom-Hoaie  Officer  delaying  Cargo.]— In  an 

action  against  a  collector  of  customs,  for  refusing 
to  sign  a  bill  of  entry  for  landing  a  cargo  of 
foreign  wheat,  on  which  no  duty  was  payable, 
the  proper  measure  of  damages  is  the  amount  of 
loss  sustained  by  the  plaintiff,  by  reason  of  a  sub- 
sequent fall  in  the  price  of  wheat.  Barrow  v. 
Amaud,  8  Q.  B.  595  ;  10  Jur.  313— Ex.  Ch. 


b.  Karket  Value. 

At   what   Time  — D^aying   to   Beliver   by 
Bequest.] — ^When  a  vendor  of  goods,  by  contract 

0  2 


89 


DAMAGES. 


in  writing,  at  the  request  of  the  purchaser,  who 
is  at  the  time  fixed  for  delivery  unable  to  take 
and  pay  for  the  goods,  withholds  delivery  till  a 
later  date  on  a  parol  promise  to  the  purchaser  to 
that  effect : — Held,  that,  if  at  the  expiration  of 
the  later  date  so  fixed  the  purchaser  refuses  to 
accept  delivery,  the  vendor  may  sue  for  damages 
as  for  a  breach  at  the  time  fixed  for  delivery  by 
the  original  contract,  and  is  entitled  to  damages 
according  to  the  market  price  at  the  later  date 
verbally  fixed  for  the  purchaser's  convenience. 
Hickman  v.  Haynett^  10  L.  R.,  C.  P.  598  ;  44  L.  J., 
0.  P.  358  ;  32  L.  T.  873  ;  23  W.  R.  872. 


Delaying  to   PuroliaBe  at   Bequest.] — 


After  the  breach  of  an  agreement  to  deliver 
goods,  the  buyer,  at  the  seller's  request,  waited 
several  months  before  buying  other  goods  in  the 
place  of  those  contracted  for : — Held,  that  the 
true  measure  of  damages  was  the  diflference 
between  the  contract  price  and  the  price  of  the 
substituted  goods,  though  this  price  was  greater 
than  that  of  such  goods  when  the  contract  was 
first  broken.  Ogle  v.  Vane  (Lord),  2  L.  R.,  Q.  B. 
275  ;  36  L.  J..  Q.  B.  175.  Affirmed,  3  L.  R., 
Q.  B.  272 ;  87  L.  J.,  Q.  B.  77 ;  16  W.  R.  463— 
Ex.  Ch. 

At  Time  of  Breacli.] — A  defendant  sold  a 
quantity  of  naphtha  to  the  plaintiff  at  2s,  2d,  a 
gallon  by  sample  ;  on  the  faith  of  this  contract 
the  plaintiff  next  day  resold  the  naphtha,  by 
sample,  to  H.  at  28,  Qd.  a  gallon.  The  defen- 
dant failed  to  deliver  the  naphtha  according  to 
his  agreement.  The  market  price  of  naphtha 
rose  to  OS,  9d,  a  gallon,  so  that  the  plaintiff  was 
unable  to  perform  his  sub-contract  with  H.  ex- 
cept at  u  greatly  increased  price.  On  a  writ 
of  inquiry  to  assess  damages,  the  jury  found  a 
verdict  for  the  plaintiff  for  437/.  10«.,  being  the 
full  difference  between  2s,  2d,  and  5^.  9d.  a 
gallon : — Held,  that  the  damages  were  rightly 
assessed,  and  that  the  proper  measure  of  damage 
is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  breach. 
Joslin^f  V.  Irtinc,  6  H.  &  N.  612 ;  30  L.  J.,  Ex. 

78  ;  4  L.  T.  251. 

Carrier's  Liabilitji  thongh  no  Kotioe.]— In  an 
action  ngainst  a  carrier  for  non-delivery,  accord- 
ing to  contract,  of  goods  of  a  marketable  kind 
intended  for  sale,  the  jury  may  give  as  damages 
the  difference  between  the  market  .value  on  the 
day  the  goods  ought  to  have  been  brought  to 
market  and  the  day  on  which  they  are  after- 
wards brought  to  market,  although  no  notice  is 
given  to  the  carrier  that  the  goods  were  intended 
for  market ;  for  such  damages  are  the  natural  and 
immediate  consequence  of  the  act.  Collard  v. 
Simth'EaHtem  Bailway    Company,  7    H.  &  N. 

79  ;  30  L.  J.,  Ex.  393  ;  7  Jur.,  N.  S.  950 ;  4  L.  T. 
410  ;  9  W.  R.  C97. 

A.  sent  hops  in  bags  from  Kent  to  London  by 
a  railway,  for  the  purpose  of  delivering  to  the 
vendee,  a  hop-dealer.  The  hops  were  detained 
by  the  company  several  days,  and  received  some 
damage  from  water,  and  the  vendee  refused  to 
accept  them.  A.  dried  the  hops,  and  when  fit  for 
sale  the  price  had  fallen  in  value.  Independently 
of  that,  the  stained  portion  of  the  hops  deterio- 
rated the  marketable  value  of  the  whole,  although 
for  the  purpose  of  brewing  the  value  of  the  bulk 
was  unaffected  : — Held,  J:bat  A.  was  entitled  to 
recover,  as  damages,  from    the  company,   the 


difference  in  price  of  the  amount  of  deteri( 
tion  in  the  market  value,  and  was  not  confi 
to  the  value  of  the    parts  actually  dama| 
although  the  company  had  no  notice  that 
hops  were  sent  for  the  purpose  of  sale,  and 
for  use.     lb.    See  also  cases,  vol.  I.,  col.  209J 

The  damages  recoverable  for  breach  of  a  c 
tract  to  carry  goods,  must  be  such  as  r 
reasonably  be  supposed  to  have  been  in  the  c 
templalion  of  the  parties  at  the  time  they  m 
the  contract,  as  what  would  be  the  probs 
result'  of  a  breach  of  it.  Home  v.  midh 
Railway  Company,  8  L.  R.,  C.  P.  131  ; 
L.  J.,  C.  P.  59  ;  28  L.  T.  312  ;  21  W.  R.  48 
Ex.  Ch. 

Where  goods  are  being  carried  by  sea,  j 
owing  to  delay  in  delivery  the  market  has  fa] 
before  their  arrival,  damages  for  such  depre^ 
tion  cannot  be  recovered.  The  Parana,  2  P, 
118  ;  36  L.  T.  388  ;  25  W.  R.  596— C.  A. 

And  see  Shipping. 

Where  Goods  previously  Paid  for.] — The  m 
sure  of  damages  for  the  non-delivery  of  go( 
paid  for  at  the  time  of  purchase,  is  the  differe 
between  that  price  and  the  highest  price 
goods  have  attained  up  to  the  time  of  tt 
Elliot  V.  Ilvghes,  3  F.  &  F.  387. 


Ho  Special  Bamage.]— In  an  action 


a  breach  of  contract,  in  not  delivering  a  qu 
tity  of  linseed  pursuant  to  a  contract  of  sale 
appeared  that  the  plaintiff,  pursuant  to  contn 
had   paid  part  of  the  purchase-money  to 
vendor  in  advance ;  that  the  defendant  at 
time  when  the  linseed  ought  to  have  been 
livered,  had  notice  of  his  inability  to  perfc 
the  contract,  but  the  money  was  not  retun 
until  after  the  action  was  commenced,  when 
amount  was  paid  into  court,  with  interest  u[ 
the  time  it  was  so  paid  in,  as  a  consideration 
a  commission  to  examine  witnesses  abroad,  i 
was  only  obtained  out  of  court  by  the  plain 
a  short  time  before  the  trial : — Held,  that, 
estimating  the  damages,  the  plaintiff  was 
entitled  to  take  the   price   of  linseed    at 
time  of  the  trial  as  a  criterion  ;  and  not  hav 
proved  that  he  had  sustained  any  special  dam: 
rrom  the  non-delivery  of  the  seed  and  the  n 
return  of  the  money,  that  the  repayment  of 
money  advanced,  with  simple  interest  upon 
and  payment  of  the  difference  between  the  c 
tract  price  and  the  price  of  the  linseed  at 
time  when  it  ought  to  have  been  delivered,  i 
that    to    which   he    was   entitled.    Startup 
Cortazzi,  2  C,  M.  &  R.  165  ;  5  Tyr.  697. 

Payment  by  Bill  subsequently  Bishonoure 
— Where,  in  a  contract  of  sale,  there  are  spi 
fied  days  for  the  delivery  of  the  goods,  and  pj 
ment  is  to  be  made  by  bill,  if  the  bill  is  gi^ 
but  dishonoured  before  the  goods  are  deliver 
the  parties  are  placed  in  the  same  position  ai 
no  bill  had  been  given,  or  as  if  the  contract  1 
been  for  ready  money ;  and  therefore,  if  i 
vendor  is  sued  by  the  vendee,  after  the  di8hon( 
of  the  bill,  for  non-delivery  of  the  goods,  i 
measure  of  damages  is  not  the  full  contr: 
price,  but  the  difference  between  the  contr 
and  the  market  price,  of  the  goods  at  the  ti 
of  the  breach  of  contract  to  deliver.  Valpy 
Oakley,  16  Q.  B.  941  ;  20  L.  J.,  Q.  B.  380  ; 
Jur.  38. 
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Partiei.]— On  30th    October,  1857,  A. 

agreed  with  B.  to  buj  of  him  100  parcels  of  iron 
of  a  named  quality,  and  300  parcels  of  iron  of 
another  quality,  to  be  delivered  immediately, 
and  paid  for  by  a  bill  of  exchange  at  four 
months*  date,  down.  No  specific  Iron  was  ap- 
propriated for  the  purposes  of  the  contract.  A. 
jjave  the  bill,  which,  on  the  3l8t  October,  1857, 
B.  endorsed  to  his  bankers,  who  continued  the 
holders  till  the  bill  fell  due.  B.  duly  delivered 
the  100  parcels  of  iron,  and  gave  A.  a  delivery 
order  for  the  300  parcels;  which  A.,  on  19th 
November,  1857,  indorsed  to  his  bankers,  H.  & 
Ca,  and  a  few  days  afterwards  gave  notice  of 
the  indorsement.  H.  &  Co.  presented  the  oider 
at  the  works  where  the  iron  was  lying,  on  19th 
November,  1867,  when  delivery  of  it  was  refused. 
On  17th  November,  1857,  B.  suspended  payment ; 
and,  on  10th  February,  1858,  A.  was  adjudicated 
a  bankrupt.  On  4th  March,  1858,  the  bill  given 
by  A.  fell  due,  and  was  dishonoured.  The  bank- 
ing  company,  though  they  claimed  to  be  cre- 
ditors of  A.  for  the  amount  of  the  bill,  did  not 
prove  against  his  estate,  nor  had  A.  paid  any 
part  of  the  amount.  B.,  however,  had  paid  them 
a  composition  of  St.  in  the  pound  upon  the 
amount  of  the  bill : — Held,  in  an  action  for  the 
non-delivery  of  the  300  parcels  of  iron,  that  A. 
was  entitled  to  recover  only  nominal  damages, 
and  that  the  fact  that  H.  &  Co.  were  the  real 
plaintiffs,  suing  in  A's  name,  could  not  be  taken 
into  consideration  as  affecting  the  damages, 
inasmuch  as  H.  &  Co.  could  have  no  greater 
right  to  recover  than  A.  himself  had.  Griffiths 
V*  Perry ^  1  El.  &  El.  680  ;  28  L.  J.,  Q.  B.  204  ; 
5  Jur.,  N.  S.  1076. 

GonTertion— Bo-sale.]— The  plaintiff  having 
contracted  with  the  defendant  to  buy  of  him  a 
lot  of  sheep  at  a  certain  price  (less  than  the 
market  price),  to  be  paid  for  on  delivery,  took 
away  five,  for  which  he  paid  in  a  day  or  two, 
and  agreed  to  take  the  rest  in  a  fortnight. 
Within  that  time,  before  any  application  for  the 
remainder,  the  defendant  sent  them  away  and 
resold  them.  The  vendee  then,  within  the  fort- 
night, applied  for  half  of  them,  offering  to  pay 
for  them  ;  and  finding  that  they  were  resold, 
sued  the  vendor  on  the  contract,  and  also  in 
trover: — ^Held,  that  he  was  not  entitled,  on 
either  count,  to  recover  the  full  value,  but  only 
the  difference  between  the  price  he  was  to  have 
paid  for  them  and  the  market  price  when  he 
was  entitled  to  them.  Chinery  v.  Viall^  5  H.  & 
N.  288  ;  28  L.  J.,  Ex.  180  ;  2  L.  T.  466  ;  8  W.  R. 
629. 

te  Sale  of  Sharea.] — Upon  the  breach  of  a 
contract  for  the  sale  of  shares,  the  proper 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  of  the  breach.  Powell  v.  Je^opp^  18  C.  B. 
336. 

In  an  action  for  not  delivering  railway  shares, 
the  measure  of  damages  is  the  difference  be- 
tween the  price  of  the  shares  at  the  time  of  the 
contract,  and  the  day  on  which  it  is  broken, 
allowing  the  purchaser  a  reasonable  time,  how- 
ever, to  purchase  other  shares.  Sliaxio  v.  Hol- 
land, 15  M.  &  W.  136  ;  4  Railw.  Cas.  150  ;  10 
Jur.  100. 

In  an  action  against  a  public  company  for  im- 
properly withholding  shares  after  tender  of  the 
Mum  due  for  calls  and  interest,  the  proper  mea- 


sure of  damages  is  the  value  of  the  shares  at  the 
market  price  of  the  day  of  the  tender,  deducting 
the  amount  of  calls  and  interest.  Van  DienwtCt 
Land  Company  v.  Cockerell,  I  C.  B.,  N.  S.  732 — 
Ex.  Ch. 

BepoBit  of  Shares.]— AVhere  the  defendant, 
after  signing  an  acknowledgment  that  scrip  had 
been  lodged  in  his  hands  by  the  plaintin,  and 
was  to  be  redelivered  to  him  on  request,  wi-ong- 
fully  detained  the  scrip  for  a  considerable  time, 
so  that  its  market  value  had  been  much  dimi-  > 
iiished,  and  did  not  redeliver  it  until  after  action 
brought : — Held,  that  the  plaintiff  was  entitled 
to  more  than  nominal  (mmages.  Archer  v. 
Willianu,  2  C.  &  K.  26.     See  S.  C,  6  C.  B.  318  ; 

17  L.  J.,  C.  P.  82. 

But  where  the  plaintiff  suffered  loss  by  the 
detention  in  this,  that  he  was  thereby  deprived 
of  the  means  of  paving  up  his  deposits,  which 
would  have  entitled  him  to  claim  an  allotment 
of  other  shares  : — Held,  that  the  damage  was  too 
remote.    Ih, 

The  true  measure  of  damages  in  an  action  for 
not  redelivering  shares  lent  upon  a  contract  to 
return  them  on  a  given  day,  is  not  the  market 
price  at  the  time  of  the  breach,  but  the  market 
price  at  the  time  of  the  trial.  Owen  v.  Mouth, 
14  C.  B.  827  ;  2  C.  L.  R.  365  ;  23  L.  J.,  C.  P.  105  ; 

18  Jur.  356. 

And  see  Sale. 


0.  Where  Sub-Oontracts  or  Speoial  Pur- 
pose. 

Loss  of  Profits — Contract  to  Be-sell.]— In  an 
action  for  breach  of  contract  to  deliver  goods  it 
was  shewn  that  the  goods  were  not  procurable 
in  the  market,  that  the  plaintiff  had  entered 
into  a  contract  of  subsale,  which  in  consequence 
of  the  non-delivery  he  could  not  perform,  that 
such  contract  was  not  known  to  the  defendant 
at  the  time  of  sale,  but  that  he  knew  that  the 
goods  had  been  purchased  by  the  plaintiff  for 
re-sale  : — Held,  that  the  plaintiff  was  not  entitled 
to  recover  damages  for  loss  of  profit  on  the  re-sale. 
Barries  v.  Hutchinson^  infra,  distinguished. 
TJiol  V.  Henderson^  8  Q.  B.  D.  467  ;  46  L.  T.  483  ; 
46  J.  P.  422. 

Where  a  vendor  sold  goods  with  notice  that 
the  buyer  was  buying  for  the  purpose  of  fulfilling 
a  contract  which  he  had  maae  with  a  merchant 
abroad ;  and  part  of  the  goods  was  not  delivered 
at  all,  while  the  part  which  was  delivered  was 
delayed  tiU  after  the  appointed  time : — Held, 
in  an  action  against  the  seller,  that  the  buyer 
was  entitled  to  recover  as  damages  the  profit 
which  he  would  have  made  from  his  sub-contract. 
Borries  v.  Hutehinsvn,  18  C.  B.,  N.  S.  445  ;  34 
L.  J.,  C.  P.  169  ;  11  Jur.,  N.  S.  267  ;  11  L.  T.  771 
13  W.  R.  386. 

Contract  to  Deliver  in  Two  Months — Sub* 

Contract  for  Snpply  as  soon  as  Possible — Kotice.] 
— ^The  plaintiff  contracted  with  J.  to  manufac- 
ture a  pile-driving  machine  within  two  months. 
Shortly  afterward  the  defendant  contracted 
with  the  plaintiff  to  make  a  portion  of  that 
machine  *^aB  soon  as  possible.**  The  terms  of 
the  plaintiff's  contract  with  J.  were  known  to 
the  defendant.  The  defendant  did  not  fulfil  his 
contract  with  the  plaintiff  until  after  the  expira-^ 
tion  of  the  time  specified  in  the  contract  betwc 
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the  plaintiff  and  J.,  and  J.  refused  to  accept  the 
machine  : — Held,  that  the  contract  between  the 
plaintiff  and  the  defendant  was  to  be  performed 
within  a  reasonable  time,  to  be  measured,  not  by 
the  particular  existing  staff  and  appliances  of 
the  defendant's  business,  but  by  the  time  in 
which  a  reasonably  diligent  manufacturer  of  the 
same  class  as  the  defendant  would  take  in  carry- 
ing out  the  contract.  JBydraulic  Engineering 
Company  v.  McHaffie,  4  Q.  B.  D.  670  ;  27  W.  R. 
221— C.  A. 

Held,  also,  that  the  defendant  was  liable  for 
the  damages  and  loss  of  profit  flowing  to  the 
plaintiff  from  the  breach  of  his  contract  with  J. 
Ih.  See  British  Columbia  Saw  Mill  Company 
V.  Nfittleship^  and  Cory  v.  Thames  Ironworks 
Company^  post,  cols.  47,  49. 

-.Hon-Belivery.] — On   a  contract  to  sell 


cotton  of  a  certain  quality  at  a  certain  price,  to 
be  delivered  at  a  future  time,  the  measure  of 
damages  for  non-delivery  is  the  difference 
between  the  contract  price  and  the  market  price 
at  the  time  limited  for  the  delivery  ;  and  the 
buyer  cannot  recover  for  the  loss  of  profit  which 
he  would  have  made  by  carrying  out  a  re-sale  at 
a  higher  price  made  in  the  interval  between  the 
contract  and  the  time  for  delivery.  Williams 
T.  Reynolds,  6  B.  &  S.  495  ;  34  L.  J.,  Q.  B.  221  ; 
11  Jur.,  N.  S.  973  ;  12  L.  T.  728  ;  13  W.  R.  940. 
The  measure  of  damages  in  the  case  of  a  breach 
of  a  contract  to  deliver  goods  at  a  specified  time, 
is,  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of 
contract,  or  the  price  for  which  the  vendee  has 
sold ;  but  the  latter  cannot  recover,  as  special 
damage,  the  loss  of  anticipated  profits  to  be  made 
by  his  vendees.  Peterson  v.  Ay  re,  13  0.  B. 
353. 


Kotlce  of  Snb-Contraot.] — The  plaintiffs 


in  the  beginning  of  1871,  contracted  to  supply, 
at  is.  a  pair,  a  large  quantity  of  shoes  to  H.  & 
Co.,  who  required  them  to  fulfil  a  contract  for 
the  supply  of  the  French  army  during  the  war. 
The  last  day  for  delivery  by  the  plaintiffs  was 
the  3rd  of  February,  1872,  and  all  shoes  not  so 
delivered  would  be  thrown  back  on  the  plaintiffs* 
hands.  The  plaintiffs  delivered  a  certain  quantity 
of  shoes  to  the  Midland  Railway  Company  at 
Kettering,  consigned  to  H.  &  Co.,  in  London,  in 
time  to  be  delivered  on  that  day.  Notice  was 
given  to  the  station  master  that  the  plaintiffs 
were  under  contract  to  deliver  on  that  day,  and 
if  not  so  delivered  the  shoes  would  be  thrown  on 
their  hands,  but  no  further  information.  The 
shoes  were  not  delivered  by  the  company  till  the 
morning  of  the  next  day,  and  were  rejected.  The 
plaintiffs,  using  their  utmost  endeavours,  could 
only  sell  the  rejected  shoes  at  2s.  9d.  a  pair,  and 
in  consequence  of  the  cessation  of  the  war  the 
consignees,  but  for  their  French  contract,  could 
net  have  sold  them  at  a  higher  price  even  if  duly 
^received.  The  company  paid  into  court  20^., 
which  was  sufficient  to  cover  the  incidental 
expenses  and  the  ordinary  damages  to  which  the 
plaintiffs  would  be  entitled,  but  the  latter 
claimed  to  be  entitled  to  recover  the  difference 
between  is.  and  2s.  9d.  a  pair  : — Held,  that  they 
were  not  entitled  to  recover  the  difference. 
Home  V.  Mfdlaiul  Railway  Coinpany,  8  L.  R., 
O.  P.  131  ;  42  L.  J.,  C.  P.  59  ;  28  L.  T.  312  ; 
21  W.  R.  481— Ex.  Ch. 

A  ship  belonging  to  the  defendant  was  taken 


'  by  the  plaintiff  for  the  pui-pose  of  carrying  o 
I  to  the  coast  of  Africa.    It  was  known  by- 
defendant  that  Admiralty  contracts  were  out 
sending  coals  to  this  coast,  and  that  the  bilb 
lading  were  to  be  sent  in  by  a  certain  day.     ' 
defendant  having  failed  to  perform  his  contra 
— Held,  that  he  was  liable  in  damages  for 
expenses  incurred  by  the   plaintiff   in   coi 
quence  of  such  failure  in  the  performance  of 
contract  with  the  Admiralty,  the  notice  of  t 
contract  being  sufficient  to  render  him  in  law 
liable.     Prior  v.  Wilson,  2  L.  T.  649  ;  8  W. 
260. 

The  plaintiff  sent  goods  from  Manchester  b 
railway  company  to  his  traveller  at  Cardiff, 
delivery  of  the  goods  was,  through  the  negligei 
of  the  company,  delayed  until  after  the  trave) 
had  left  Cardiff,  and  the  plaintiff,  in  consequec 
lost  the  profits  which  he  would  have  derii 
from  a  sale  at  Cardiff : — Held,  that  in  i 
absence  of  notice  to  the  company  of  the  obj 
for  which  the  goods  were  sent,  the  plaintiff  coi 
not  recover  from  them  such  profits  as  dama] 
for  the  delay.  Oreat  Western  Railway  Cg 
pany  v.  Redmayne,  1  L.  R.,  C.  P.  329 ;  35  L. 
C.  P.  123  ;  12  Jur.,  N.  S.  692. 

A  cap  manufacturer,  at  Cockermouth,  bou| 
cloth  at  Huddersfield  for  the  purpose  of  maki 
it  up  into  caps,  which  he  was  in  the  habit 
selling  through  the  country  by  means  of  tj 
vellers.  The  cloth  was  delivered  to  a  railw 
company  on  the  15th  of  March,  to  be  carried 
their  railway  to  Mary  port ;  but,  through  t 
negligence  of  their  servants,  it  was  sent  to  Bi 
GiU  station,  and  did  not  reach  the  manufs 
turer's  hands  until  the  12th  of  April,  which  w 
too  late  for  his  purposes.  In  an  action  agaii: 
the  company  for  not  delivering  the  cloth  with 
a  reasonable  time  : — Held,  that  he  was  entitl 
to  recover  as  damages  the  amount  of  the  dimin 
tion  in  value  of  the  cloth  by  reason  of  the  seas< 
for  making  up  and  selling  the  caps  having  passe 
but  not  for  the  loss  of  anticipated  profits, 
the  expenses  of  travellers  dispatched  on  joume. 
rendered  fruitless  by  reason  of  the  inability 
execute  their  orders.  Wilson  v.  Laneasliire  ai 
Yorkshire  Railway  Company,  9  C.  B.,  N.  S.  63i 
30  L.  J.,  C.  P.  232  ;  7  Jur.,  N.  S.  232  ;  3  L.  ! 
859  ;  9  W.  R.  635. 

What  is  inffioient  Hotioe  of  a  Sub-Contraot. 

— On  the  6th  June,  C.  delivered  at  a  bookin 
office  in  London,  samples  to  be  carried  by  tl 
Midland  Railway  Company  to  Chesterfield ;  n 
directions  were  given  as  to  the  mode  of  carriagi 
and  the  goods  were  sent  by  goods  train  at  tl] 
ordinary  rate.  The  samples  were  contained  in 
box,  on  the  top  of  which  was  a  special  printe 
label  in  the  following  terms,  "  Traveller's  good 
Deliver  immediately,"  and  underneath  wa 
written  tJie  address  of  the  consignee.  The  good 
not  being  delivered  before  the  evening  of  th 
8th  of  June,  although  they  might  reasonabl; 
have  been  delivered  on  the  7th,  C.  sued  the  com 
pany  to  recover  one  guinea  paid  by  them  to  thei 
traveller  for  his  expenses  at  the  usual  rate  of  on 
guinea  a  day,  for  which  time  he  was  delayed  a 
Chesterfield  by  the  non-receipt  of  the  goods  :- 
Held,  that  there  was  no  special  contract  betweei 
the  parties,  nor  was  the  merely  labelling  the  bo: 
as  "  Traveller's  goods "  sufficient  notice  to  th' 
company  of  the  purpose  for  which  the  good 
were  being  sent,  so  as  to  make  that  purpose 
common  loiowledge  to  both  parties,  or  in  ani 
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way  to  affect  the  compaiiy  with  special  notice  of 
the  facts  so  as  to  diake  particular  damages  re- 
coverable against  them.  Candy  y,  Midland 
Bailway  Cbmpany,  38  L.  T.  226. 

Kon-Aooeptanee— 8iib-Contraot.l — A  declara- 
tion stated  a  contract  under  seal,  wherebj  the 
plaintiff  agreed  to  supply  to  the  defendants  3,900 
tons  of  cast-iron  chairs  in  certain  quantities  per 
month,  from  February,  1847,  to  May,  1848,  pay- 
ments  to  be  made  by  the  defendants  a  month 
after  deUyery,  that,  although  the  defendants  ac- 
cepted a  portion  of  the  chairs,  and  although  the 
plaintiff  was  ready  and  willing  to  perform  the 
contract  until  the  refusal  and  discharge  of  the 
defendants,  yet  they  refused  to  accept  or  receive 
the  residue  of  the  chairs,  and  discharged  the 
plaintiff  from  supplying  the  residue,  and  from 
the  further  performance  of  the  contract.  The 
plaintiff  had  contracted  with  other  parties  for 
the  supply  of  some  of  the  chairs  at  a  price  rather 
above  the  average  price  to  be  paid  to  him  by  the 
defendants,  and  was  obliged  to  pay  500Z.  to  get 
off  his  sub-contract,  and  he  had  also  entered 
into  arrangements  with  iron-founders  for  the 
supply  of  iron,  and  had  built  a  foundry  for  the 
manufacture  of  the  chairs  : — field,  that  these 
matters  were  properly  taken  into  consideration 
in  assessing  the  damages.  Chrt  v.  Amber  a  ate 
BaUtoay  Qmpany,  17  Q.  B.  127  ;  20  L.  J.,  Q.  B. 
460  ;  15  Jur.  877. 

Bttb-Co&traet — ^Written  Agreement  not  men- 
tioning^.]— The  plaintiff  having  received  an  order 
from  P.  to  supply  from  150  lbs.  to  200  lbs.  of 
wound  cotton  daily,  verbally  agreed  with  the 
defendant  that  the  defendant  should  undertake 
the  winding  of  it,  informing  the  defendant,  as 
was  the  fact,  that  the  plaintiff  had  taken  upon 
himself  the  consequences  of  late  delivery,  if  any, 
to  P.,  and  obtaining  from  the  defendant  the 
assurance  that  he,  Uie  plaintiff,  might  rely  on 
him.  Afterwards,  and  on  the  day  of  the  inter- 
view, the  plaintiff  sent  the  defendant  a  written 
order  for  the  cotton,  on  the  express  condition 
that  the  same  should  be  delivered  daily,  but  con- 
taining no  notice  or  stipulation  as  to  the  sub- 
contract of  the  plaintiff  with  P.  -  The  defendant 
failing  to  deliver  regularly  to  the  plaintiff,  and 
the  plaintiff  to  P.,  the  result  was  that  P.  claimed, 
and  the  plaintiff  paid  to  P.  3002.  by  way  of  reim- 
bursing P.  for  his  loss  upon  re-sale  of  the  goods 
which  P. '8  customers  had  refused  to  accept,  as 
having  been  delivered  late : — Held,  that  the 
plaintiff  might  recover  the  300Z.  from  the  de- 
fendant as  damages  for  the  breach  of  contract  to 
deliver  the  cotton  daily.  Sawdon  v.  Andrew^  30 
L.T.  23. 

Partienlar  Purpose — Part  of  mil.l— When 
two  parties  have  made  a  contract,  which  one 
of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive,  in  respect  of  such 
breach  of  contract,  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  natu- 
rally, i.  e.  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Hadley  v.  BaasendaXe^  9  Ex  341 ; 
2  0.  L.  B.  517 ;  23  L.  J.,  Ex.  179 ;  18  Jur. 
358. 


When  a  contract  is  made  under  special  circum« 
stances,  and  those  circumstances  are  communi- 
cated by  One  of  the  contracting  parties  to  the 
other,  the  damages  resulting  from  the  breach  of 
the  contract  which  they  would  reasonably  con- 
template are,  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under 
those  special  circumstances.  But  if  the  special 
circumstances  are  unknown  to  the  party  breaking 
the  contract,  he  at  the  most  can  only  be  supposed 
to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of 
contract.    /J. 

A  carrier  contracted  with  a  miller  to  carry  two 
pieces  of  iron  forming  the  broken  shaft  of  a  mill, 
and  deliver  the  same  to  an  artificer  to  serve  as  a 
model  for  a  new  one.  A  shaft  being  indis- 
pensable to  the  working  of  the  mill,  and  the 
miller  not  having  another,  the  mill  necessarily 
remained  idle  until  the  new  shaft  could  be  sup- 
plied, but  of  this  the  carrier  was  not  aware.  He 
did  not,  however,  deliver  the  iron  to  the  artificer 
within  a  reasonable  time,  and,  a  delay  having 
consequently  arisen  in  the  delivery  of  the  new 
shaft,  was  sued  by  the  miller  for  a  breach  of  his 
agreement : — ^Held,  that  he  could  not  recover  as 
damages  the  loss  of  profits  incurred  by  the  stop- 
page of  the  milL  Ih,  See  Hydraulic  Engineer- 
ing Company  v.  MeHaffie^  ante,  col.  43. 


Threshing  Maohine.] — A.  contracted  to 


deliver  to  B.,  a  farmer,  a  steam  threshing  machine 
within  three  weeks  from  the  24th  of  July,  but  did 
not  do  so  till  the  11th  of  September.  B.,  as  A. 
well  knew,  was  in  the  habit  of  threshing  out  his 
wheat  in  the  field,  and  sending  it  off  at  once  to 
the  market.  In  consequence  of  the  non-delivery 
of  the  machine,  it  became  necessary  to  carry  the 
wheat  home,  and  to  stack  it.  The  wheat  was 
damaged  by  exposure  to  the  weather,  so  that  it 
was  necessary  to  dry  it  in  a  kiln,  and  the  quality 
was  much  deteriorated,  and  before  it  could  be  sold 
the  market  price  had  fallen.  A.  knew  that  the 
machine  was  wanted  for  immediate  use  at  the 
time  appointed  for  the  delivery,  but  he  led  B.  on 
from  day  to  day  to  believe  that  it  would  be 
shortly  delivered  : — Held,  in  an  action  for  the 
non-delivery  of  the  machine,  that  B.  was  entitled 
to  recover  damages  in  respect  of  the  deterioration 
of  the  quality  of  wheat,  in  respect  of  the  expenses 
of  carrying  and  stacking  it,  and  in  respect  of  the 
expense  of  kiln-drying.  Smeed  v.  Ford,  1  El.  & 
El.  602  ;  28  L.  J.,  Q.  B.  178 ;  5  Jur.,  N.  S.  291 ; 
32  L.  T.,  O.  S.  314  ;  7  W.  R.  266. 

Held,  also,  that  B.  was  not  entitled  to  damages 
in  respect  of  the  fall  in  the  market  price. 
Ih, 

A.  contracted  with  B.  to  repair  a  steam  thresh- 
ing machine,  undertaking  to  get  it  ready  for 
harvest  time.  A  new  fire-box  being  needed,  C. 
engaged  to  make  one  for  A.  in  about  a  ^rt- 
night,  but  failed  in  the  performance  of  his 
contract,  and  A.  (who  had  paid  C.  for  the 
article)  was  obliged  to  get  one  made  else- 
where at  an  additional  cost ;  but  this  he  did 
not  do  in  time  to  enable  him  to  perform  bis  con- 
tract with  B.,  although  there  was  ample  time  for 
him  to  have  done  so  after  C.  had  broken  his  con- 
tract, whereupon  B.  sued  A,  who  paid  him  20/. 
to  settle  the  action  : — Held,  that  A.  was  entitled 
to  recover  from  C.  the  sum  he  had  paid  him  for 
the  fire-box,  and  the  extra  cost  incurred  in  getting 
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another  ;  but  that  the  compensation  paid  by  A. 
to  B.  was  not  such  a  damage  as  might  fairly  and 
reasonably  be  considered  either  as  arising  natu- 
rally from  C/s  breach  of  contract,  or  such  as 
might  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Portman  v.  Middleton,  4  C.  B., 
N.  S.  322  ;  27  L.  J.,  C.  P.  231 ;  4  Jur.,  N.  S.  689. 


Agrionltnral  Show.] — The  plaintiff  was  a 


dealer  in  cattle-spice  and  was  in  the  habit  of 
going  about  to  agricultural  shows  exhibiting 
samples  of  his  goods.  He  so  exhibited  them  at 
Birmingham,  and  desiring  to  exhibit  them  at 
Newcastle,  he  had  them  deliyered  to  an  agent  of 
a  railway  company  who  had  a  special  office  on  the 
show-ground  at  Birmingham  for  the  purpose  of 
forwarding  goods  that  had  been  exhibited.  The 
company*s  clerk  supplied  a  blank  consignment 
note.  This  plaintiff's  agent  iilled  up,  describing 
the  goods  as  sundries,  and  the  address  as  New- 
castle show-ground,  and  indorsing  it,  *'  must  be 
delivered  Monday  certain."  A  conversation  also 
took  place  with  reference  to  the  vital  importance 
of  having  the  goods  at  Newcastle  on  Monday. 
The  goods  not  having  been  delivered  at  Newcastle 
on  Monday,  nor  in  time  for  the  show,  the  plain- 
tiff, who  had  gone  there  to  nieet  them,  su^  the 
railway  company  for  the  non-delivery,  claiming 
damages  for  his  expenses  and  loss  of  time  or 
profit.  The  company  paid  lOl.  into  court  to 
cover  expenses,  and  a  verdict  was  entered  for 
20/.  additional  in  respect  of  loss  of  time  or  profit : 
— Held,  that  the  verdict  was  right,  the  surround- 
ing circumstances  justifying  the  inference  that 
the  clerk  knew  the  purpose  for  which  the  goods 
were  wanted,  and  made  that  the  basis  of  the  con- 
tract so  as  to  render  the  company  responsible  for 
the  damage  naturally  flowing  from  the  non- 
delivery. Simpson  v.  London  and  Nort  h  -  Western 
Railway  Company,  1  Q.  B.  D.  274  ;  45  L.  J.,  Q.  B. 
182  ;  33  L.  T.  805  ;  24  W.  R.  294. 

Held,  also,  that  in  the  case  of  a  man  whose 
business  it  was  to  attend  agricultural  shows  and 
make  profit  thereby,  the  profit  which  would  have 
been  made  at  a  particular  show  is  not  too  specu- 
lative to  form  the  subject  of  damages.    lb. 

Prize  Competition.] — ^A  prize  had  been  offered 
for  the  best  plan  and  model  of  a  machine  for 
loading  colliers  and  barges,  and  plans  and  models 
intended  for  the  competition  were  to  be  sent  by  a 
certain  day  ;  the  plaintiff  sent  a  plan  and  model 
accordingly  by  a  railway,  but  through  negligence 
they  did  not  arrive  at  their  destination  until  after 
the  appointed  day  : — Scmble,  the  proper  measure 
of  damages  in  such  case  is  the  value  of  labour 
and  materials  expended  in  making  the  plan  and 
model,  and  not  the  chance  of  obtaining  tne  prize, 
as  the  latter  is  too  remote  a  ground  for  damages. 
Watson  Y,  Ambei'gate  Hallway  Company,  15  Jur. 
448. 

Intentioni  as  to  Uier — Supposition  of  Seller.  ] — 
When,  on  the  sale  ot^  chattel,  the  buyer  intends 
it  for  a  special  purpose,  but  the  seller  supposes 
it  is  for  another  and  more  obvious  purpose,  the 
buyer  can  recover,  as  damages  for  the  non- 
delivery according  to  the  contract,  the  loss  of 
profit  which  might  have  been  made  from  the 
purpose  supposed  by  the  seller,  provided  the 
buyer  has  actually  sustained  damages  to  that  or 
a  greater  amount.     C5?ry  v.  Thames  Ironworks 


and  Shipbuilding  Comjunty,  3  L.  R.,  Q.  B.  181 
37  L.  J.,  Q.  B.  68  ;  17  L.  T.  495  ;  16  W.  R.  457. 

A.  agreed  to  sell  and  deliver  to  B.  within  ; 
certain  time  the  huU  of  a  floating  boom  derrick 
but  A.  did  not  deliver  it  till  six  months  after  th 
specified  time.  B.,  who  was  a  large  coal-merchan 
in  the  port  of  London,  purchased  the  hull  ii 
order  to  place  in  it,  as  he  in  fact  did,  larg 
hydraulic  cranes  and  machinery  for  the  purpo» 
of  transshipping  his  coals  direct  from  colliers  int 
barges.  The  hull  was  the  first  vessel  of  th< 
kind  ever  built,  and  B.'s  special  purpose  wa 
entirely  novel,  and  was  unknown  to  A.  A 
believed  that  B.  was  purchasing  the  hull  for  thi 
purpose  of  using  her  as  a  coal  store.  If  B.  liac 
been  prevented  using  the  hull  for  his  specia 
purpose,  he  would,  either  have  sold  her  to  b< 
used  in  the  hulk  trade,  as  a  coal  store,  or,  i 
unable  to  do  so.  would  have  used  her  himself  as 
a  store,  and  this  was  the  most  obvious  use  Xa 
which  such  a  vessel  was  capable  of  being  appliec 
by  persons  in  the  coal  trade  ;  but  the  hulk  trade 
is  a  distinct  branch  of  the  coal  trade,  and  was  n( 
part  of  his  business.  Had  the  hull  been  pur- 
chased for  this  purpose,  the  delay  in  the  delivery 
would  have  occasioned  loss  to  the  amount  oi 
420/.  B.  actually  suffered  damage  to  a  mud 
larger  amount  from  not  having  the  hull  read\ 
for  his  special  purpose  at  the  time  fixed  for  the 
delivery  : — Held,  that  B.  was  entitled  to  the 
420/.  as  the  damages  which  A.  must  be  taken  tc 
have  contemplated  would  result  from  the  non- 
performance of  his  contract,    lb. 

A  company  of  merchants  ordered,  and  a  com. 
pany  of  distillers  agreed  to  furnish,  a  cargo  oi 
whisky  to  be  coloured  like  rum  for  the  Af  ritjan 
market.  It  was  stipulated  that  the  colouring 
matter  should  be  harmless.  The  stipulation  was 
disregarded.  The  whisky  produced  effects  alarm- 
ing and  startling,  though  not  shewn  to  be  actually 
deleterious.  It  consequently  proved  unmarket- 
able : — Held,  that  the  distillers  were  liable  in 
damages.  Macfarlane  v.  Taylor,  1  L.  R.,  H.  L., 
Sc.  App.  245. 

Repairing  Ship.] — ^A  shipbuilding  company,  at 
the  time  of  being  wound  up,  was  under  a  con- 
tract with  a  steam-packet  company  to  do  certain 
repairs  to  a  ship  within  a  given  time,  and  under 
orders  obtained  in  the  matter  of  the  winding-up 
the  official  liquidator  was  authorized  to  complete 
the  repairs,  the  rights  of  all  parties  being  re- 
served. The  repairs  not  having  been  completed 
within  the  stipulated  time,  leave  was  given  to 
the  steam-packet  company  to  go  in  under  the 
winding-up  order  and  prove  in  respect  of  any 
damage  that  might  have  accrued  from  the 
delay  : — Held,  that  the  measure  of  damages  was 
the  net  profits  which  the  steam-packet  company 
might  have  made  if  the  contitict  had  been  com- 
plete in  time,  but  that  the  company  was  not 
entitled  to  prove  for  damages  arising  from  im- 
l>erfect  workmanship  during  the  delay.  Trent 
and  Ilumbcr  Shipbuilding  Gmipany,  In  re, 
Cambrian  Steam  Packet  Company,  Ex  parte, 
4  L.  R.,  Ch.  112  ;  38  L.  J.,  Ch.  38  ;  19  L.  T,  465  ; 
17  W.  R.  181. 

In  an  action  for  non-delivery  of  a  ship  at  the 
time  contracted  for,  the  jury  gave  as  damages 
the  difference  between  tiie  profits  she  would 
have  earned  if  delivered  at  that  time,  when 
freights  were  high,  and  the  profits  she  did  earn 
when  delivered  seven  months  later,  when  freights 
were  low.    Tbat  being  the  measure  of  damages 
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agreed  to  at  the  trial,  the  court  refused  to  dis- 
turb the  verdict.  Fletcher  v.  Tayleur^  17  C.  B. 
21  ;  25  L.  J.,  C.  P.  65.  See  Wood  v.  Bell,  6  El. 
&  Bl.  772  ;  25  L.  J.,  Q.  B.  H8  ;  2  Jur.,  N.  S.  349 ; 
and  8,  (\,  6  El.  &  Bl.  366  ;  25  L.  J.,  Q.  B.  321 ; 

2  Jnr.,  N.  8,  664— Ex.  Ch. 

Lmi  of  Part  of  Goods  SUpped.]-— In  the 
absence  of  notice  of  the  consequences  which  will 
ensue  from  a  part  of  the  goods  shipped  being 
lost,  and  of  any  contract  express  or  implied 
to  be  answerable  for  such  consequences,  the 
shipper  of  such  goods,  on  a  part  being  lost, 
is,  over  and  beyond  the  sum  necessary  to 
replace  it,  only  entitled  as  for  the  delay  to 
receive  interest  on  the  said  suta  till  payment, 
even  though  the  rest  of  the  goods  has  been 
rendered  useless  till  the  portion  lost  was  replaced. 
BrilM  CWumbia  atui  yan-courer'ti  lalatid  Sjmr, 
Lumber  and  Saw  Mill  Company  v.  XettJei^hip, 

3  L.  R.,  C.  J>.  499  ;  37  L.  J.,  C.  P.  235  ;  16  W.  K. 
1046. 

Liability  of  GommiMion  Agent  for  not  Con- 
doning Good!  of  Doieription  Ordered.]— In  an 
action  against  a  commission  agent  for  not  con- 
signing goods  of  the  description  ordered  : — Held, 
that  the  true  measure  of  damages  was  not  the 
diflFerenoe  between  the  value  of  the  goods 
ordered  and  that  of  those  shipped,  but  the  loss 
actually  sustained  by  the  plaintiff  in  conse- 
quence of  the  goods  not  being  of  the  descrip- 
tion ordered.  Ca»9ahoglou  v.  Gihhs,  9  Q.  B.  D. 
220 ;  51  L.  J.,  Q.  B.  593  ;  47  L.  T.  98  ;  46  J.  P. 
568.  Affirmed,  11  Q.  B.  D.  797  ;  52  L.  J.,  Q.  B. 
638  ;  48  L.  T.  850  ;  32  W.  U.  138— C.  A. 

For  not  CoUeeting  or  Betnming  Bille- Alter- 
natiye  Contraet.]— A  declaration  alleged  that  the 
plaintiff  having  shipped  goods  to  a  place  abroad 
drew  against  the  shipment,  and  intrusted  the 
drafts  to  the  defendant  for  presentment,  for 
reward  to  the  defendant,  on  the  terms  that  he 
should  return  the  drafts  if  not  paid  after  accept- 
ance to  the  plaintiff,  or  pay  the  plaintiff  the 
amount  of  them ;  that  the  defendant  did  not 
return  the  drafts  nor  pay  the  amount  of  them  : — 
Held  (per  Keating,  Brett  and  Grove,  JJ.,  Bovill, 
('.  J.,  dissentiente),  that  the  damages  on  the 
eontiBct  alleged  in  the  declaration  must  be  the 
amount  of  the  bills.  Per  Bovill,  C.  J.,  the  con- 
tract as  alleged  in  the  declaration  being  a 
contract  in  the  alternative,  it  might  be  per- 
formed by  performance  of  either  branch  of  the 
alternative  at  the  election  of  the  defendant,  and 
therefore  the  damages  might  be  the  value  of  the 
bills,  if  of  less  value  than  the  amount  for  which 
they  were  drawn.  DeverUl  v.  Bur-nell^  8  L.  R., 
C.  P.  476  ;  42  L.  J.,  C.  P.  214  ;    28  L.  T.  874. 

Liability  for  Breaoh  of  Warranty.]— ^<7  Sale. 

d.  Nature  of  Biffht. 

Xere  Violation  of  Sight.] — Whenever  an  in- 
jury is  done  to  a  right,  actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  ac- 
tion, but  it  is  sufficient  to  shew  the  violation  of 
the  right,  and  the  law  will  presume  damage. 
Enibrey  v.  Owen,  6  Ex.  353  ;  20  L.  J.,  Ex.  212  ; 
15  Jur.  633. 

In  an  action  against  a  banker  for  refusing  to 
pay  a  trader's  cheques,  he  having  at  the  time  of 
refusal  sufficient  assjts  of  the  trader,  the  latter 


may  recover  substantial  damages  without  proof 
of  actual  damage.  Rolin  v.  Stetcardj  14  C.  B. 
595  ;  23  L.  J.,  C.  P.  148  ;  18  Jur.  636. 

If  a  plaintiff  has  evidently  sustained  some 
damage,  and  the  jury  being  unable  to  ascertain 
the  amount,  finds  a  verdict  for  the  defendant, 
the  court  will  permit  the  plaintiff  to  enter  a  ver- 
dict for  nominal  damages.  Feixe  v.  Thompson^  1 
Taunt.  121, 

Where  in  an  action  of  contract  the  damages 
are  not  mere  matter  of  computation,  and  there  is 
any  view  upon  which  the  jury  might  not  un- 
reasonably consider  that  there  was  a  breach  of 
contract,  but  no  substantial  damage,  a  verdict 
for  the  plaintiff  for  merely  nominal  damages  will 
not,  especially  if  the  matter  in  dispute  is  only  a 
small  sum,  be  set  aside.    Xicliol  v.  Besttoick^  28 

Lt.  J.,  JiiX.  4. 

Consignors  aii;  entitled  to  recover  nominal 
damages  against  carriers  for  pre-delivery.  Hiort 
V.  London  and  Xorth-Wentern  Railway  Com- 
pany, 4  Ex.  D.  188  ;  48  L.  J.,  Ex.  545  ;  40  L.  T, 
674  ;  27  W.  R.  778— C.  A. 

When  A.  deposited  a  dock  warrant  for  goods 
with  B.,  as  a  security  for  a  loan  to  be  repaid  on  a 
certain  day,  it  being  agreed  that  in  default  of 
payment  B.  should  be  at  liberty  to  dispose  of  the 
pledge  ;  and  A.  became  bankrupt,  and  B.  before 
the  day  of  payment,  entered  into  an  absolute 
contract  for  the  sale  of  the  goods  ;  and  he  handed 
over  the  dock  warrant  on  the  day  of  payment, 
and  the  vendee  took  actual  possession  of  the 
goods  the  day  after : — Held  (dissentiente  Wil- 
liams, J.),  that  the  measure  of  damages  for 
which  B.  was  liable  was  not  the  full  value  of  the 
goods,  but  the  damage  which  A.  had  actually  in- 
curred by  the  premature  sale,  which  was  merely 
nominal.  Johnson  v.  JStear,  15  C.  B.,  N.  S.,  330 ; 
33  L.  J.,  C.  P.  130 ;  9  L.  r.  804 ;  12  W.  R. 
347. 

But,  per  Williams,  J.,  the  measure  of  damages 
was  the  full  value  of  the  goods.    lb. 

Waiver.] — A  person  who  accepts  the  amount 
of  a  debt,  in  respect  of  the  non-payment  of  which, 
at  the  stipulated  time,  he  has  become  entitled  to 
nominal  damages,  cannot,  after  acceptance  of  the 
debt,  sue  for  such  nominal  damages.  Beaumont 
V.  Oreathead,  3  D.  &  L.  631  ;  2  C.  B.  494  ;  15  L. 
J.,  C.  P.  130. 

Damnnm  abtqne  Iignrii.] — The  plaintiff  was 
entitled  to  the  lateral  support  of  his  land,  but 
not  for  the  wall  upon  it.  The  defendant  dug  a 
well  in  his  own  land,  adjoining  the  land  of  the 
plaintiff,  and  when  he  no  longer  required  it, 
filled  it  up,  but  the  material  us^  for  the  filling 
up  sunk.  The  consequence  was  a  subsidence  of 
earth  towards  the  place  where  the  well  had  been, 
and  this  subsidence  included  particles  of  tho 
plaintiff's  earth,  and  caused  the  fall  of  the 
plaintiff's  wall ;  but  there  would  have  been  no 
appreciable  injury  to  the  plaintiff's  land  if  the 
wall  had  not  been  upon  it : — Held,  that  there 
was  no  cause  of  action.  Smith  v.  TJiacktrah,  1 
L.  R.,  C.  P.  564  ;  35  L.  J.,  C.  P.  276  ;  12  Jur.,  N. 
S.  646  ;  14  L.  T.  761 ;  14  W.  R.  832. 

Illegal  DiBtress.]— Where  a  landlord  distrains 
for  rent  goods  which  are  not  distrainable  in  law 
(as  looms  in  work,  there  being  sufficient  without 
them  to  satisfy  the  rent),  and  the  tenant  pays 
the  amount  of  the  rent  and  the  costs  of  distress, 
upon  which  the  distress  is  withdrawn  altogether  ; 
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the  tenant  is  entitled  to  recorer  only  the  actual 
damage  sastained  by  the  taking  of  those  par- 
ticulaj'  goods,  and  not  the  whole  amoont  paid  by 
him.    Harvey  v.  Pocock,  U  M.  k  W.  740. 

In  trover,  by  a  tenant  against  his  landlord,  for 
distraining  goods  pledged  with  the  tenant,  as  a 
pawnbroker : — Held,  that  the  goods  being  in  the 
nands  of  the  pawnbroker  to  be  dealt  with  in  the 
way  of  his  trade,  were  therefore  privileged  from 
distress  ;  and  the  landlord  being  an  absolute 
wrong-doer,  the  tenant  was  entitled  to  recover 
the  full  value  of  the  goods,  and  not  merebr  the 
value  of  his  interest  in  them.  Swire  v.  Leach, 
18  C.  B.,  N.  S.  479  ;  34  L.  J.,  C.  P.  160  ;  11  Jur., 
N.  S.  179  ;  11  L.  T.  680  ;  13  W.  R.  385. 

Where  a  landlord  distrains  for  rent,  and  the 
distress  is  void  ab  initio,  and  does  not  merely  be- 
come so  by  a  subsequent  irregularity,  the 
measure  of  damages  in  an  action  of  trespass 
against  the  landlord  by  the  person  distrained 
upon,  is  the  actual  value  of  the  goods  taken,  and 
the  jury,  in  estimating  the  damages,  ought  not  to 
make  any  deduction  from  such  value  in  respect 
of  the  rent  due.  Attiicli  v.  BramtoeU,  3  B.  &  8. 
520 ;  32  L.  J.,  Q.  B.,  146  ;  9  Jur.,  N.  S.  892 ;  7 
L.  T.  740  ;  11  W,  R.  309. 

Wrongful  Sale  by  Sheriff.]— A  party  took  a 
house  of  another,  with  goods  valued  as  between 
an  outgoing  and  incoming  tenant,  and  employed 
an  auctioneer  to  re-sell  the  goods;  before  he 
could  do  so  they  were  seized  under  an  execution 
against  the  original  seller  ;  but  the  sheriff  em- 
ployed the  same  auctioneer  to  sell  them,  when 
they  produced  an  amount  considerably  less  than 
the  valuation : — Held,  in  an  action  of  trespass 
brought  against  the  sheriff,  that  the  jury  was 
justified  in  giving  damages  for  taking  the  goods 
to  the  full  amount  of  the  valuation.  LocMey  v. 
Pyt',  8  M.  &  W.  133  ;  9  D.  P.  C.  744  ;  5  Jur.  346. 

Go&Tersion— Bight  to     Pouesiion.] — In   an 

action  for  the  conversion  of  goods  of  which  the 
plaintiff  has  the  immediate  right  of  possession, 
the  true  measure  of  damages  is  the  full  value  of 
the  goods  at  the  time  of  the  conversion.  Edmond- 
sm  V.  Xuttall  17  C.  B.,  N.  S.  280  ;  34  L.  J.,  C. 
P.  102  ;  13  W.  R.  53. 

Sale — PaymeiLt  by  Instalments.] — R.  con- 
tracted with  the  plaintiffs  to  build  for  them  a 
ship  of  a  specific  kind,  on  account  of  which  they 
from  time  to  time  advanced  money.  After  some 
of  the  advances  had  been  made,  and  when  the 
ship  was  partly  built,  R.  gave  the  plaintiffs  a  bill 
of  sale  : — Held,  as  the  bill  of  sale  passed  the  pi*e- 
sent  property  in  the  ship  to  the  plaintiffs,  and 
that  the  habendum  did  not  postpone  the  vesting 
of  such  property  to  the  time  of  the  completion  of 
the  ship,  and  the  defendants  having  taken  wrong- 
ful possession  of  the  ship  after  the  bill  of  sale,  and 
after  further  progress  had  been  made  in  the 
building,  but  before  she  was  completed,  and 
having  completed  her,  in  trover  for  such  con- 
version, that  the  plaintiffs  could  recover  as 
damages  the  value  of  the  ship  at  the  time  of  the 
conversion,  but  not  her  value  at  any  subsequent 
period,  nor,  as  special  damage,  the  amount  of 
freight  which  the  plaintiffs  might  have  gained 
with  her  if  R.  had  delivered  her  to  them  com- 
pleted, according  to  his  contract.  Read'  v. 
^airhanhs,  13  C.  B.  692  ;  22  L.  J.,  C.  P.  206  ;  17 
Jur.  918. 

In  trover  for  goods  by  assignees  of  a  bankrupt. 


which  had  been  purchased  by  him  under 
agreement,  by  which  the  purchase^money  was 
be  paid  by  instalments,  and  an  assignment  of  t 
property  was  to  be  executed  by  the  vendor,  wh 
the  whole  purchase-money  had  been  paid,  wi 
power  for  the  vendor  to  re-enter  in  case  of  d 
fault  in  payment  of  the  instalments  : — ^Held,  tb 
the  assignees  were  entitled  to  recover  the  ft 
value  of  such  goods  against  a  mere  wrong-doi 
notwithstanding  default  had  been  made  in  pa 
ment  of  some  of  the  instalments,  and  the  vend 
had  to  that  extent  an  interest  in  the  gooc 
Turner  v.  HardcMtle,  11  0.  B.,  N.  S.  683  ;  31 : 
J«,  C  Pt  193. 

And  see  Sale, 

FoBsesiion  inbjeot  to  Deed  of  Sale.] — By  de< 

of  sale,  A.  assigned  all  his  household  goods  to  s 
cure  a  debt  due  from  him  to  the  assignee,  subje 
to  a  proviso  that  the  deed  should  become  voi 
upon  payment  of  the  debt  on  a  certain  day, « 
on  some  earlier  day,  to  be  appointed  by  the  a 
signee  by  a  notice  in  writing,  to  be  served  on  i 
twenty-four  hours  before  the  day  of  payment  ( 
appointed  ;  interest  to  be  paid  in  the  meantim 
It  was  also  agreed  that,  aj^r  default  made  i 
payment  contrary  to  the  proviso,  it  shoul 
be  lawful  for  the  assignee  to  enter  an 
take  possession  of  the  goods,  and  to  sell  then 
and  reimburse  himself  out  of  the  proceeds,  a( 
counting  to  A.  for  any  surplus  ;  and  that,  unt 
such  default,  it  should  be  lawful  for  A.  to  hol< 
use,  and  possess  the  goods  without  hindranc 
from  the  assignee.  The  assignee  served  A.  wit 
a  notice  to  pay  on  a  day  earlier  than  that  name 
in  the  deed,  and  afterwards  entered  and  tool 
and  sold  the  goods,  but  the  notice  was  bad 
having  been  served  less  than  twenty-four  houi 
before  the  day  of  payment  appointed  : — Helc 
that  A.  had,  under  the  deed,  the  right  of  possef 
sion  of  the  goods,  defeasible  only  by  default  i 
payment  after  due  notice,  and  that  he  migh 
therefore  sue  the  assignee  in  trespass  for  havin, 
wrongfully  entered  and  sold,  and  that  in  sue 
action  the  measure  of  damages  should  be,  not  th 
value  of  the  goods,  but  the  value  of  A.'s  iutcros 
in  them  at  the  time  of  the  trespass.  Brierly  \ 
Kendall,  17  Q.  B.  937  ;  21  L.  J.,  Q.  B.  161. 

In  Action  by  Traitoe  for  Breach  of  Agreemen 
made  with  Bankrapt.] — ^A.  and  S.,  being  trader 
in  embarrassed  circumstances,  sold  their  busines 
to  the  defendant  upon  condition  that  he  shouh 
pay  certain  debts  owing  by  them.  This  hi 
failed  to  do,  and  left  a  balance  of  1,750/.  unpai< 
to  the  creditors  of  A.  and  S.  A.  and  S.  after 
wards,  liquidated  their  affairs  by  arrangemen 
under  the  Bankruptcy  Act,  1869,  and  the  plain 
tiff  having  been  appointed  trustee,  brought  ai 
action  for  breach  of  contract: — Held,  that  h( 
was  entitled  to  recover  the  sum  of  1,750/.,  an< 
not  merely  nominal  damages.  Porter  v.  Vorle\ 
(9  Bing.  93)  disapproved  of.  Ashdown  v.  In^a 
melU,  5  Ex.  D.  280 ;  60  L.  J.,  Q.  B.  109 ;  4J 
L.  T.  424— C.  A. 

Wrongful  Beliyery  by  Holder  of  Pledge.]— A 

having  purchased  jute,  warehoused  it  at  th< 
London  Docks,  paid  a  deposit  on  it,  and  receive( 
weight  notes  for  it  from  the  Dock  Company,  an< 
these  he  deposited  with  B.  as  a  security  fo 
advances  made  to  A.  by  C,  and  B.  agreed  U 
hold  them  as  such  security.    The  jute  havinj 
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been  destroyed  by  fire,  A.  applied  to  B.  for  the 
noteSf  who  wzongf  ally  gave  them  up  to  him,  and 
A-  then  went  to  the  vendor  of  the  jute  and  ob- 
tained back  the  deposit  and  subsequently  became 
insolyent  and  failed  to  repay  C.  his  advances. 
C.  having  sued  B.  for  his  breach  of  contract  in 
delivering  up  the  weight  notes  to  A.': — Held, 
that  C.  was  entitled  to  substantial  and  not 
merely  nominal  damages.  Mattheios  v.  IHseount 
Corporation,  4  L.  R.,  C.  P.  228— Ex.  Ch. 

Withholding  Chrant  of  Land — Compensation.! 
— ^An  officer  in  the  army,  employed  in  the  civil 
service  of  the  government  of  Australia,  received 
a  promise  from  the  governor  of  the  colony  of  a 
grant  of  land,  upon  condition  that  he  settled  in 
the  colony.  He  retired  from  the  army  and 
settled  in  the  colony.  His  claim  having  been 
from  time  to  time  deferred,  he  took  proceedings 
under  a  local  act  enabling  him,  against  the 
government  of  the  colony,  to  obtain  compensa- 
tion : — Held,  that  he  was  entitled  to  compensa- 
tion, measured  by  the  value  of  the  specific  land 
at  the  time  of  the  commencement  ef  the  suit. 
Robertson  v,  Dumaresq,  2  Moore,  P.  C.  C,  N.  S. 
66 ;  10  L.  T.  110  ;  13  W.  R.  280. 

Bight  of  Beyertioner.] — In  an  action  by  a 
reversioner  for  damage  done  to  the  reversion,  b3' 
cutting  off  the  eaves  of  a  building  belonging  to 
him,  and  by  erecting  a  wall  with  a  drip  over  his 
premises  : — Held,  that  as  there  might  be  repeated 
actions  for  continuing  the  nuisance,  evidence 
tendered  at  the  trial  of  the  fii-st  action,  for  the 
purpose  of  shewing  the  diminution  in  the  sale- 
able value  of  the  premises,  was  properly  rejected. 
BattUkUl  or  BathUhiU  v.  Reed,  18  C.  B.  696  ; 
25  L.  J.,  C.  P.  290. 

A  landlord  sued  his  tenant  for  an  injury  done 
by  him  to  the  reversion,  by  wrongfully  removing 
from  the  land  large  quantities  of  clay  ;  and  for 
a  conversion  of  the  clay.  The  jury  found  that 
the  removal  of  the  clay  had  depreciated  the 
value  of  the  land  by  156/. ;  and  that  the  value 
of  the  clay  itself  was  150/.  A  verdict  was  en- 
tered for  the  former  sum  : — Held,  on  motion  to 
increase  the  verdict,  by  adding  thereto  the  sum 
of  150/.,  that  the  plaintiff  was  not  entitled  to 
receive  the  value  of  the  clay,  as  well  as  compen- 
sation for  the  injury  done  him  by  the  removal  of 
the  clay.  Templemore  v.  Moore,  15  Jr.  C.  L. 
R,  14.  And  see  Laxdlobd  and  Tenant — 
Nuisance. 

Tenant  for  Life.] — A  tenant  for  life  in  cove- 
nant, can  only  recover  such  damages  as  are  com- 
mensurate with  the  injury  done  to  his  life  estate, 
and  not  the  damages  which  may  be  sustained 
bv  the  reversioner.  Evelyn  v.  Raddish,  Holt, 
543. 

By  Tenant!  in  Common.]— Where  A.  and  B. 
arc  tenants  in  common  of  a  patent  assigned  to 
them,  if  B.  dies,  actions  for  ind&ingements  com- 
]ii>tted  in  B.'tf  lifetime  survive  to  A.,  who  is 
entitled  at  law  to  recover  the  whole  damages. 
Siu^ith  V.  London  and  North-Western  Railway 
Company,  2  SI.  &  BL  69  ;  17  Jur.  1071. 


6.  AgrgraTation,  Mitigation,  and 
Beduotion. 

AggtaTation ^Intention.] — In  an  action  for 


throwing  poisoned  barley  upon  the  plaintiff^s 
premises  in  order  to  poison  his  poultry,  the  jury 
is  not  confined  in  tneir  verdict  to  the  actuid 
damages  sustained,  but  may  consider  the  mali- 
cious intention  of  the  defendant.  Sears  v. 
Lyons,  2  Stark.  317. 

In  an  action  for  a  wrong,  whether  arising  out 
of  a  trespass  or  a  negligent  act,  the  jury,  in 
estimating  the  damages,  may  take  into  considera- 
tion all  the  cireumstances  attending  the  commit- 
tal of  the  wrong.  Emhlen  v.  Myers,  6  H.  &  N. 
54  ;  30  L.  J.,  Ex.  71  ;  8  W.  R.  665.  See  Bell  v. 
Midland  Ra^ilway  Company,  9  W.  R.  612. 

In  an  action  for  wrongfully  and  injuriously 
pulling  down  a  building  pdjoining  the  plaintiff's 
stable  in  a  negligent  and  an  improper  manner 
and  with  such  a  want  of  proper  care  that,  by 
reason  thereof,  a  piece  of  timber  fell  upon  his 
stable  and  destroyed  the  roof,  and  by  reason  of 
the  negligence,  carelessness,  and  unskilfulness, 
part  of  the  building  fell  upon  and  injured  his 
horse;  evidence  was  given  shewing  that  the 
defendant  had  acted  wilfully  and  with  the  object 
of  forcing  the  plaintiff  to  give  up  possession  of 
the  stable  :  the  jury  is  properly  directed,  that  if 
they  think  the  defendant  has  acted  with  a  high 
hand,  wilfully  and  with  the  object  of  getting 
the  plaintiff  out  of  possession,  the  damages  may 
be  higher  than  if  the  injury  was  the  result  of 
pure  negligence.    lb. 

False  Imprieonment — Exouie.] — In  an  action 
for  false  imprisonment,  the  defendant,  in  addi- 
tion to  the  general  issue,  pleaded  a  justification, 
on  the  ground  that  the  plaintiff  had  committed 
a  felony,  for  which  the  defendant  had  him  taken 
in  custody ;  but  at  the  trial  his  counsel  aban- 
doned this  latter  plea,  and  exonerated  the  plain- 
tiff from  the  imputation  contained  in  it : — Held, 
that  the  putting  this  plea  on  the  record  was  a 
persisting  in  the  original  charge,  and  proper  to 
be  taken  into  consideration  by  the  jury  in  esti- 
mating the  amount  of  damages.  Warwick  v. 
Fimlkes,  12  M.  &  W.  607 ;  1  D.  &  L.  638 ;  13 
L.  J.,  Ex.  109  ;  8  Jur.  86. 

In  an  action  for  false  imprisonment  the  defen- 
dant, under  the  plea  of  not  guilty,  may  give  in 
evidence  the  excuse,  if  it  merely  goes  in  mitiga- 
tion of  damages,  though  he  cannot  do  so  without 
a  special  plea,  if  it  amounts  to  a  justification. 
Linford  v.  Lake,  3  H.  &  N.  276  ;  27  L.  J.,  Ex. 
334. 

Trespass — Claim  of  Bight] — ^A  plaintiff  in  an 
action  of  trespass  claimed  substantial  damages 
from  the  defendants  for  pulling  down  a  wall, 
and  they  tendered  in  evidence  a  conveyance  to 
them,  to  shew  thkt  they  bonA  fide  believed  that 
the  wall  was  theirs,  but  the  judge  refused  to 
admit  it.  Semble,  per  Erie,  C.  J.,  that  it  ought 
to  have  been  admitted,  in  reduction  of  damages. 
Skull  V.  GlenUter,  33  L.  J.,  C.  P.  186  ;  12  W.  R. 
554. 

Conduct  of  Parties.] — In  actions  of  contract, 
where,  supposing  the  data  to  be  admitted  or 
established,  and  to  be  unaffected  by  any  evidence 
introducing  other  legitimate  elements  of  con- 
sideration, the  damages  may  be  more  or  less 
matter  of  calculation,  although,  prim&  facie,  the 
plaintiff  may  be  entitled  to  the  full  measure  of 
(.iamages,  yet  where  the  actual  amount  of  damage 
has  been  in  any  degree  affected  by  the  conduc*- 
of  the  plaintiff  or  his  agents,  that  is  a  legitime 
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element  of  consideration,  and  the  jury  is  at 
liberty  to  diminish  the  damages  on  that  account. 
But  if  they  do  so  unreasonably  and  arbitrarily, 
the  court  will  grant  a  new  trial,  as  for  a  Terdict 
against  evidence.  Wilson  v.  Ificks,  26  L.  J., 
Ex.  242. 

Although  the  plaintiff,  in  an  action  for  an 
injury  done,  really  has  a  right  of  action  against 
the  defendant,  the  jury  is  entitled  to  look  at  all 
the  circumstances  of  the  case,  and  at  the  con- 
duct of  both  parties,  and  if  they  think  that  in 
going  on  with  the  action  the  plaintiff  has  acted 
in  an  obstinate  and  perverse  manner,  they  may 
take  that  into  consideration  when  estimating 
the  damages.  Davis  v.  North-  Western  Railway 
Company,  4  Jur.,  N.  S.'  1303. 

Timber  was  consigned  by  the  plaintiff's  ship 
JohMi  to  the  defendant,  and  landed  and  deli- 
vered to  him  in  a  harbour,  by  a  statute  for  the 
regulation  of  which  certain  dues  were  payable 
thereon  by  him.  The  defendant  failing  to  pay 
these  dues,  the  ship  was  detained  for  nine  days 
by  the  harbour  authorities,  at  the  expiration  of 
which  time  the  master  obtained  her  release  by 
paying  the  demand  himself  : — Held,  that,  assum- 
ing that  the  defendant  was  by  the  statute  liable 
to  pay  the  dues  and  that  the  detention  of  the 
vessel  was  justifiable,  the  plaintiff  was  only  en- 
titled to  recover  the  amount  which  he  had  paid 
for  the  dues,  but  not  damages  for  the  time  the 
vessel  was  detained  ;  inasmuch  as  he  might  at 
once  have  procured  her  release  by  payment  of 
the  money.    Mdller  v.  Jecks,  19  C.  B.,  N,  S.  332. 

Insoranoe  Money.] — In  an  action  for  injuries 
caused  by  the  negligence  of  a  railway  company, 
a  sum  received  by  the  plaintiff  on  an  accidental 
insurance  policy  cannot  be  taken  into  account  in 
reduction  of  damages.  Bradhum  v.  Great  West- 
ern Railicay  Company,  10  L.  R.,  Ex.  1 ;  44 
L.  J.,  Ex.  9  ;  31  L.  T.  464  ;  23  W.  R.  48. 

A  plaintiff  sued  the  defendants  for  damaging 
his  ship  by  collision  : — Held,  that  they  were  not 
entitled  to  deduct  from  the  amount  of  damages  to 
be  paid  by  them,  a  sum  of  money  paid  to  the 
plaintiff  by  insurers  in  respect  of  such  damage. 
Yates  V.  White,  4  Bing.  N.  C.  272  ;  5  Scott,  640 : 
S,  P.,  Jones  V.  White,  1  Am.  85  ;  2  Jur.  303. 

Agreement  in  Snbstitntion.]  —  The  plaintiff 
agreed  with  F.  to  let  him  land  on  a  building 
lease  for  ninety-eight  years,  from  Christmas, 
1836,  at  a  peppercorn  rent,  for  three  years,  and 
then  at  115/.  a  year,  payable  quarterly,  F.  to 
build  on  the  land,  and  cover  in  the  messuages 
within  the  first  three  years,  and  to  accept  a  lease: 
proviso  for  re-entry  on  default.  F.  entered,  but 
did  not  build  the  houses,  whereupon  the  plaintiff 
brought  ejectment,  and  recovered  possession  on 
June  12th,  1839.  After  re-entry,  the  plaintiff 
agreed  with  a  new  tenant  to  let  him  the  premises 
for  the  residue  of  F.'s  term,  at  a  peppercorn  rent, 
for  the  year  ending  Midsummer,  1840  ;  70Z.  foi- 
the  year  ending  Midsummer,  1841  ;  and  140Z.  a 
year  for  the  rest  of  the  term.  The  plaintiff,  in 
an  action  for  breach  of  F.'s  agreement,  claimed 
as  damages  the  difference  between  the  rent 
which  he  would  actually  receive  down  to  Mid- 
summer, 1841,  and  that  which  would  have 
accrued  down  to  the  same  period  if  F.  had  kept 
his  agreement : — ^Held,  that  the  jury  was  not 
bound  to  award  that  amount,  but  might  give 
their  verdict  on  an  estimate  of  the  plaintiff's 
i"cal  damage,  taking  into  consideration  the  in- 


creased rent  secured  to  him  by  the  second  agree- 
ment. Older hhaw  Y,  Holt,  12  A,  k,  E.o90;  4 
P.  &  D.  307. 


Parties.]— In  an  action  for  breach  of  a 


contract  for  the  quick  discharge  of  a  ship  made 
with  several  persons  jointly,  where  some  of  them 
had  made  profits  by  reason  of  such  breach  oi 
contract  which  they  would  not  otherwise  have 
made,  through  another  ship  in  which  they  were 
interested  having  been  substituted  for  the  pur- 
pose for  which  the  former  ship  was  required  : — 
Held,  that  the  amount  of  the  joint  damages 
could  not  be  reduced  by  the  profits  so  made  by 
some  of  the  contractors  individually.  Jebsen  v. 
East  and  West  India  Dock  Company,  10  L.  R., 
C.  P.  300;  44  L.  J.,  C.  P.  181  ;  32  L.  T.  321  ;  23 
W.  R.  624. 

Croii  Claimi  relatiye  to  limilar  Xattere.] — In 
an  action  for  damages  for  the  non-performance 
and  improper  performance  of  work  which  the 
plaintiff  had  employed  the  defendant  to  do,  the 
defence  was  that  the  defendant  had  sued  him 
for  the  price  of  the  work  alleged  to  have  been 
improperly  done,  and  the  plaintiff  had  settled 
by  paying  the  whole  amount  then  sued  for  ;  and 
that,  as  he  might  have  given  the  non- perform- 
ance and  the  defective  performance  complained 
of  in  evidence  in  reduction  of  damages,  he  was 
precluded  from  bringing  a  cross  action  : — Held, 
that  though  he  might  have  availed  himself  of 
the  causes  of  action  for  which  he  sued  in  reduc- 
tion of  the  claim  in  the  former  action,  yet  he 
was  not  bound  to  do  so,  but  might  maintain  a 
separate  action  for  them.  Davis  v.  Hedges,  6 
L.  R.,  Q.  B.  687  ;  40  L.  J.,  Q.  B.  276  ;  25  L.  T. 
155  ;  20  W.  R.  60. 

Set-oif.] — To  an  action  for  freight,  a  plea,  on 
equitable  grounds,  that  the  plaintiff  in  the 
course  of  his  employment  by  the  defendant 
undertook  to  carry  his  coals,  and  by  his  negli- 
gence and  unskilfulness  the  coals  were  lost,  and 
that  the  cost  price  of  the  coals  was  equal  to  the 
plaintiff's  demand,  and  claiming  equitably  to 
set  off  one  against  the  other,  is  a  bad  plea. 
Stim^on  v.  Mall,  1  H.  &  N.  831  ;  26  L.  J.,  Ex. 
212. 

Ayoidance  of  Circnity  of  Action.] — ^A  breach 
by  the  plaintiff  of  the  contract  sued  upon  since 
action  brought,  cannot  be  pleaded  or  given  in 
evidence  in  reduction  of  damages  to  avoid  cir- 
cuity of  action.  Bartlett  v.  Holmes,  13  C,  B. 
630  ;  22  L.  J.,  C.  P.  182  ;  17  Jur.  858. 

To  make  a  defence  available  on  the  ground  of 
the  avoidance  of  circuity  of  action,  the  damages 
must  necessarily  be  the  same  in  character 
and  amount.  Speeding  v.  Yoking,  16  C.  B.,  N.  S. 
824. 


Loss  of  Cargo — ^Keglect  to  Insure.]— By 


a  charterparty  A.  agreed  to  pay  B.,  master  of  a 
ship,  one-third  of  the  freight  at  the  final  sailing 
of  the  ship,  to  be  returned  to  A.  if  the  cargo 
should  not  be  delivered  at  the  port  of  destination, 
A.  insuring  at  the  owner's  expense,  and  de- 
ducting the  costs  out  of  the  first  payment.  A. 
paid  the  one-third  freight,  deducting  the  costs 
of  insurance.  The  ship  and  cargo  were  lost,  and 
A.  brought  an  action  to  recover  back  the  one- 
third  freight,  B.  pleaded  that  the  loss  of  the 
one-third  freight  was  a  loss  which  A.  was  to  be 
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iusomd  against ;  that  A.  insured  so  negligently 
that  the  insurance  was  uselea^?,  and  that  by  such 
negligence  A.  became  liable  to  B.  for  the  same 
amount  which  he  claimed  from  B.,  and  to  make 
good  the  same  to  B. : — Held,  that  the  plea 
was  bad  ;  that  the  conclusion  of  law  as  to  A/s 
liability  was  not  warranted  by  the  facts  stated, 
as  the  amount  to  be  recovered  by  B.,  as  damages 
for  A/s  negligence,  was  not  necessarily  identical 
with  that  »u^  for  by  A.  ClMrlea  v.  Altiii  or 
Alton.  16  0.  B.  46  ;  23  L.  J.,  C.  P.  197  ;  18  Jur. 
1105. 


Payment  of  Freight— UnBeaworthineBS  of 


fillip.] — A  declaration  stated  that  a  charter  party 
was  made  by  the  owners  of  a  ship  then  at  Sun- 
derland, and  the  defendant,  whereby  it  was 
agreed  that  the  ship,  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage, 
should  at  Sunderland  load  a  cargo  from  the 
merchant's  factory,  and,  being  loaded,  should 
therewith  proceed  to  Constantinople  for  orders, 
to  deliver  there,  or  at  other  places  named,  being 
paid  freight  at  rates  named,  '*  one-fourth  of  the 
freight  to  be  advanced  to  the  owners'  agent  in 
London  on  the  ship  having  sailed,  less  5/.  per 
cent,  for  insurance,  interest  and  commission  ; " 
and  that  the  defendant  caused  the  ship  to  be 
loaded,  and  she  sailerl  for  Constantinople,  and 
that  ail  things  necessary  happened  and  were 
done  to  entitle  the  owners,  by  their  agent  in 
London,  to  receive  fi"om  the  defendant  the  fourth 
part  of  the  freight,  yet  he  had  not  paid  it.  A 
plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  and  that,  by 
reason  of  the  premises,  the  ship  and  the  cargo 
were  wholly  lost,  is  a  good  plea  ;  for  the  sailing 
of  the  ship  in  a  seaworthy  condition  w^as  made 
by  the  charterparty  a  condition  precedent  to  the 
payment  of  the  fourth  of  the  freight ;  but  the 
plea  could  not  be  supported  on  the  ground  of 
avoiding  circuity  of  action.  Thompso-n  v. 
eUiespyy  5  El.  &  Bl.  209  ;  24  L.  J.,  Q.  B.  340  ; 
1  Jur.,  N.  S.  779. 


Kon-Deliyery — Dangerous  Goods.] — The 


plaintiffs  chartered  the  defendant's  vessel  for  a 
voyage  from  Glasgow  to  Colombo.  The  plaintiffs 
sent  on  board  the  vessel  some  cambric  goods, 
and  they  aorreed  with  M.  &  Co.  for  freight  to 
carry  goods  for  them.  M.  &  Co.  shipped  a  quan- 
tity of  sulphuric  acid,  which  was  stowed  by  the 
defendant  near  the  plaintiffs*  goods.  The  master 
signed  and  delivered  to  the  plaintiffs  bills  of 
inking  for  the  goods  and  acid.  It  was  alleged  to 
be  the  duty  and  custom  of  merchants  who 
shipped  sulphuric  acid  to  give  notice  of  the  same 
to  the  shipowner.  No  notice  was  given  to  the 
defendant.  In  the  course  of  the  voyage  the  sul- 
phuric acid  leaked  and  damaged  the  plaintiffs' 
goods.  In  an  action  by  them  on  the  bills  of 
lading,  for  not  delivering  the  goods  in  good  con- 
dition : — Held,  first,  that  the  neglect  of  the  plain- 
tiffs to  give  notice  of  the  shipment  of  the  sul- 
phuric acid  was  no  excuse  for  the  defendant's 
breach  of  contract,  since  it  was  only  a  remote 
cause  of  the  damage,  the  proximate  cause  being 
the  act  of  the  defendant  in  placing  the  acid 
where  it  was  ;  and  that,  even  if  the  declaration 
had  been  on  the  charterparty,  and  it  had  con- 
tained  an  agreement  to  inform  the  defendant 
when  sulphuric  acid  was  shipped,  and  the  plain- 
tiffs had  actually  shipped  it,  the  defendant  would 


nevertheless  have  been  liable.  Ahton  v.  Ilernngf 
11  Ex.  822  ;  25  L.  J.,  Ex,  177. 

Held,  secondly,  that  there  was  no  defence  on 
the  ground  of  avoiding  circuity  of  action,  since 
the  damages  which  the  defendant  might  recover 
in  an  action  against  the  plaintiffs  for  omitting 
to  give  notice  of  the  bhipment  of  the  sulphuric 
acid  would  not  necessarily  be  the  same  as  the 
plaintiffs  would  recover  against  the  defendant. 
lb. 


Covenants  to  Bepair — Demise  and  Be- 


Demise.] — In  an  action  by  a  reversioner  against 
an  assignee  on  a  covenant  4x)  repair  and  yield  up 
in  repair,  a  plea  by  way  of  equitable  defence,  that 
the  defendant  had  re-demised  the  premises  to 
the  plaintiff  for  the  residue  of  the  term,  wanting 
thirty  days,  under  a  similar  covenant,  the  defen- 
dant finding  timber  for  repairs,  that  he  had 
found  such  timber,  that  the  plaintiff  broke  the 
covenant,  and  that  the  non-repair  sued  for  was 
the  same  non-repair,  and  that  the  damages  were 
identical,  is  bad,  either  as  a  plea  of  equitable  set- 
off, or  as  a  legal  defence  by  way  of  avoidance  of 
circuity  of  action  ;  because,  notwithstanding  the 
express  allegations  of  the  plea,  it  was  manifest 
upon  the  pleadings  that  the  covenants  of  the 
parties  differed  as  to  the  duration  of  the  time 
over  which  they  extended,  and  also  as  to  the 
degree  of  liability  they  respectively  imposed,  so 
that  it  was  impossible  that  the  measure  of 
damages  could  in  each  case  be  the  same.  Min- 
shull  V.  Oakes,  2  H.  &  N.  793  ;  27  L.  J.,  Ex.  194. 

Measure  of  Assessment  altered  by  Act  of 
Party — Contracts.] — If  a  party  entitled  under  a 
contract  to  receive  a  profit  from  another,  by  his 
own  act  so  confounds  the  measure  of  that  which 
he  was  to  receive  that  it  can  be  no  lonjrer  ascer- 
tained, he  vacates  his  whole  claim.  Pringle  v. 
Taylor,  2  Taunt.  150. 

Therefore,  where  A,  agreed  to  find  sufficient 
coal  for  B.'s  engine  to  draw  water  from  A.'s  mine 
and  B.'s  little  coal  as  they  then  stood ;  and  6. 
sank  to  a  lower  seam,  in  draining  which  he 
drained  the  other  two  seams,  but  consumed  for 
his  engine  more  coal  than  before : — Held,  that 
A.  was  no  longer  bound  to  furnish  any  coal, 
because  B.  had  destroyed  the  measure  *of  sufti- 
ciency.    Ih, 

But  a  building  contract  for  a  particular  sum. 
where  additions  have  been  made  to  the  original 
plan,  remains  binding  so  far  as  it  can  be  traced  ; 
any  further  sums  can  only  be  recovered  on  a 
quantum  meruit.  Pepper  v.  Burland,  Peake, 
103  ;  S.  P.,  Rohtton  v.  Godfrenj,  Holt,  236  ;  1 
Stark.  275. 

In  Case  of  Wrongdoers.] — Where  a  wrong  has 
been  committed,  the  wrongdoer  must  suffer  from 
the  impossibility  of  accurately  ascertaining  the 
amount  of  damage.  Leedt  QDuke')  v.  Amlierst^ 
20  Beav.  239. 

Proportion  of  Liability  of  Joint  Tort  Feasors.] 

— Where  two  persons  are  jointly  sued  for  false 
imprisonment,  one  of  whom  has  acted  from  im- 
proper motives,  the  damages  ought  not  to  be  as- 
sessied  with  reference  to  the  act  and  motives  of 
the  most  guilty,  or  the  most  innocent  party,  but 
the  true  criterion  of  damage  is  the  whole  injury 
the  party  has  sustained  from  the  joint  act  of 
trespass.  Clark  v.  Kewsam,  1  Ex.  131 ;  16  L.  J., 
Ex.  296. 
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element  of  consideration,  and  the  jury  is  at 
liberty  to  diminish  the  damages  on  that  account. 
But  if  they  do  so  unreasonably  and  arbitrarily, 
the  court  will  grant  a  new  trial,  as  for  a  verdict 
against  evidence.  Wilson  v.  Hicks,  26  L.  J., 
Ex.  242. 

Although  the  plaintiff,  in  an  action  for  an 
injury  done,  really  has  a  right  of  action  against 
the  defendant,  the  jury  is  entitled  to  look  at  all 
the  circumstances  of  the  case,  and  at  the  con- 
duct of  both  parties,  and  if  they  think  that  in 
going  on  with  the  action  the  plaintiff  has  acted 
in  an  obstinate  and  perverse  manner,  they  may 
t-ake  that  into  consideration  when  estimating 
the  damages.  Davis  v.  North-  Western  Railway 
Company,  4  Jur.,  N.  S.*  1303. 

Timber  was  consigned  by  the  plaintiff's  sliip 
Johan  to  the  defendant,  and  lauded  and  deli- 
vered to  him  in  a  harbour,  by  a  statute  for  the 
regulation  of  which  certain  dues  were  payable 
thereon  by  him.  The  defendant  failing  to  pay 
these  dues,  the  ship  was  detained  for  nine  days 
by  the  harbour  authorities,  at  the  expiration  of 
which  time  the  master  obtained  her  release  by 
paying  the  demand  himself : — Held,  that,  assum- 
ing that  the  defendant  was  by  the  statute  liable 
to  pay  the  dues  and  that  the  detention  of  the 
vessel  was  justifiable,  the  plaintiff  was  only  en- 
titled to  recover  the  amount  which  he  had  paid 
for  the  dues,  but  not  damages  for  the  time  the 
vessel  was  detained  ;  inasmuch  as  he  might  at 
once  have  procured  her  release  by  payment  of 
the  money.    Moller  v.  Jccks,  19  C.  B.,  N.  S.  332. 

Insoranoe  Money.] — In  an  action  for  injuries 
caused  by  the  negligence  of  a  railway  company, 
a  sum  received  by  the  plaintiff  on  an  accidental 
insurance  policy  cannot  be  taken  into  account  in 
reduction  of  damages.  Bradhum  v.  Great  West- 
ern Railway  Company,  10  L.  R.,  Ex,  1  ;  44 
L.  J.,  Ex.  9  ;  31  L.  T.  464  ;  23  W.  R.  48. 

A  plaintiff  sued  the  defendants  for  damaging 
his  ship  by  collision  : — Held,  that  they  were  not 
entitled  to  deduct  from  the  amoimt  of  damages  to 
be  paid  by  them,  a  sum  of  money  paid  to  the 
plaintiff  by  insurers  in  respect  of  such  damage. 
Yates  V.  White,  4  Bing.  N.  C.  272  ;  5  Scott,  640 : 
S,  P.,  Jones  V.  White,  1  Am.  85  ;  2  Jur.  303. 

Agreement  in  Snbstitntion.] — The  plaintiff 
agreed  with  F.  to  let  him  land  on  a  building 
lease  for  ninety-eight  years,  from  Christmas, 
1835,  at  a  peppercorn  rent,  for  three  years,  and 
then  at  11 5Z.  a  year,  payable  quarterly,  F.  to 
build  on  the  land,  and  cover  in  the  messuages 
within  the  first  three  years,  and  to  accept  a  lease: 
proviso  for  re-entry  on  default.  F.  entered,  but 
did  not  build  the  houses,  whereupon  the  plaintiff 
brought  ejectment,  and  recovered  possession  on 
June  12th,  1839.  After  re-entry,  the  plaintiff 
agreed  with  a  new  tenant  to  let  him  the  premises 
for  the  residue  of  F.'s  term,  at  a  peppercorn  rent, 
for  the  year  ending  Midsummer,  1840  ;  70^  for 
the  year  ending  Midsummer,  1841  ;  and  140/.  a 
year  for  the  rest  of  the  term.  The  plaintiff,  in 
an  action  for  breach  of  F.'s  agreement,  claimed 
as  damages  the  difference  between  the  rent 
which  he  would  actually  receive  down  to  Mid- 
summer, 1841,  and  that  which  would  have 
accrued  down  to  the  same  period  if  F.  had  kept 
his  agreement: — Held,  that  the  jury  was  not 
bound  to  award  that  amount,  but  might  give 
their  verdict  on  an  estimate  of  the  plaintiff's 
rual  damage,  taking  into  consideration  the  in- 


creased rent  secured  to  him  by  the  second  agree- 
ment. Oldcrihaw  v.  Uolt,  12  A.  &  E.  590  ;  4 
P.  &  D.  307. 


Parties.] — In  an  action  for  breach  of  a 


contract  for  the  quick  discharge  of  a  ship  made 
with  several  persons  jointly,  where  some  of  them 
had  made  profits  by  reason  of  such  breach  of 
contract  which  they  would  not  otherwise  have 
made,  through  another  ship  in  which  they  were 
interested  having  been  substituted  for  the  pur- 
pose for  which  the  former  ship  was  required  : — 
Held,  that  the  amount  of  the  joint  damages 
could  not  be  reduced  by  the  profits  so  made  by 
some  of  the  contractors  individually.  Jehsen  v. 
East  and  West  India  Bock  Company,  10  L.  R., 
C.  P.  300 ;  44  L.  J.,  C.  P.  181 ;  32  L.  T.  321  ;  23 
W.  R.  624. 

Cross  Claims  relatiye  to  similar  Xatters.] — ^In 

an  action  for  damages  for  the  non-performance 
and  iniproper  performance  of  work  which  the 
plaintifE  had  employed  the  defendant  to  do,  the 
defence  was  that  the  defendant  had  sued  him 
for  the  price  of  the  work  alleged  to  hare  been 
improperly  done,  and  the  plaintiff  had  settled 
by  paying  the  whole  amount  then  sued  for  ;  and 
that,  as  he  might  have  given  the  non-perform- 
ance and  the  defective  performance  complained 
of  in  evidence  in  reduction  of  damages,  he  was 
precluded  from  bringing  a  cross  action  : — Held, 
that  though  he  might  have  availed  himself  of 
the  causes  of  action  for  which  he  sued  in  reduc- 
tion of  the  claim  in  the  former  action,  yet  he 
was  not  bound  to  do  so,  but  might  maintain  a 
separate  action  for  them.  Davis  v.  Hedges,  6 
L.  R.,  Q.  B.  687  ;  40  L.  J.,  Q,  B.  276  ;  26  L.  T. 
155  :  20  W.  R.  60. 

Set-oif.] — To  an  action  for  freight,  a  plea,  on 
equitable  grounds,  that  the  plaintiff  in  the 
course  of  his  employment  by  the  defendant 
undertook  to  carry  his  coals,  and  by  his  negli- 
gence and  unskilfulness  the  coals  were  lost,  and 
that  the  cost  price  of  the  coals  was  etjual  to  the 
plaintiff's  demand,  and  claiming  equitably  to 
set  off  one  against  the  other,  is  a  bad  plea. 
Stimson  V.  Hall,  1  H.  &  N.  831  ;  26  L.  J.,  Ex. 
212. 

Ayoidance  of  Cirenity  of  Action.] — ^A  breach 
by  the  plaintiff  of  the  contract  sued  upon  since 
action  brought,  cannot  be  pleaded  or  given  in 
evidence  in  reduction  oE  damages  to  avoid  cir- 
cuity of  action.  Bartlett  v.  Holmes,  13  C.  B, 
630  ;  22  L.  J.,  C.  P.  182  ;  17  Jur.  858. 

To  make  a  defence  available  on  the  ground  of 
the  avoidance  of  circuity  of  action,  the  damages 
must  necessarily  be  the  same  in  character 
and  amount.  Speeding  v.  Young,  16  C.  B.,  N.  S, 
824. 


Loss  of  Cargo — ^Keglect  to  Insure.  ]— -By 


a  charterparty  A.  agreed  to  pay  B.,  master  of  a 
ship,  one-third  of  the  freight  ac  the  final  sailing 
of  the  ship,  to  be  returned  to  A.  if  the  cai^ 
should  not  be  delivered  at  the  port  of  destination, 
A.  insuring  at  the  owner's  expense,  and  de- 
ducting the  costs  out  of  the  fir^  payment.  A« 
paid  the  one-third  freight,  deducting  the  costs 
of  insurance.  The  ship  and  cargo  were  lost,  and 
A.  brought  an  action  to  recover  back  the  one- 
third  freight  B.  pleaded  that  the  loss  of  the 
one-third  freight  was  a  loss  which  A.  was  to  be 
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insumd  against ;  that  A.  insared  8o  negligently 
that  the  insurance  was  useless,  and  that  by  such 
negligence  A.  became  liable  to  B.  for  the  same 
amount  which  ho  claimed  from  B.,  and  to  make 
good  the  same  to  B. : — Held,  that  the  plea 
was  bad  ;  that  the  conclusion  of  law  as  to  A.'s 
liability  was  nut  warranted  by  the  facts  stated, 
as  the  amount  to  be  recovered  by  B.,  as  damages 
for  A.'s  negligence,  was  not  necessarily  identical 
with  that  8U©1  for  by  A.  Charles  v.  Alt  in  or 
Alton,  15  C.  B.  46  ;  23  L.  J.,  C.  P.  197  :  18  Jur. 
1105. 


Payment  of  Freight— UnseaworthinesB  of 


Ship.] — A  declaration  stated  that  a  chart erparty 
was  made  by  the  owners  of  a  ship  then  at  Sun- 
derland, and  the  defendant,  whereby  it  was 
agreed  that  the  ship,  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage, 
should  at  Sunderland  load  a  cargo  from  the 
merchant*s  factory,  and,  being  loaded,  should 
therewith  proceed  to  Constantinople  for  orders, 
to  deliver  there,  or  at  other  places  named,  being 
paid  freight  at  rates  named,  "  one-fourth  of  the 
freight  to  be  advanced  to  the  owners'  agent  in 
London  on  the  ship  having  sailed,  less  51.  per 
cent,  for  insurance,  interest  and  commission  ; " 
and  that  the  defendant  caused  the  ship  to  be 
loaded,  and  she  sailed  for  Constantinople,  and 
that  all  things  necessiary  happened  and  were 
done  to  entitle  the  owners,  by  their  agent  in 
London,  to  receive  from  the  defendant  the  fourth 
part  of  the  freight,  yet  he  had  not  paid  it.  A 
plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  and  that,  by 
reason  of  the  premises,  the  ship  and  the  cargo 
were  wholly  lost,  is  a  good  plea  ;  for  the  sailing 
of  the  ship  in  a  seaworthy  condition  was  made 
by  the  cbarterparty  a  condition  precedent  to  the 
payment  of  the  fourth  of  the  freight ;  but  the 
plea  could  not  be  supported  on  the  ground  of 
avoiding  circuity  of  action.  Thompxon  v. 
GUle*py,  5  El.  &  Bl.  209  ;  24  L.  J.,  Q.  B.  340  ; 
1  Jur.,  N.  S.  779. 


Kon-Deliyery — Dangerons  Goods.] — The 


plaintiffs  chart/jrod  the  defendant's  vessel  for  a 
voyage  from  Glasgow  to  Colombo.  The  plaintiffs 
sent  on  board  the  vessel  some  cambric  goods, 
and  they  agrreed  with  M.  &  Co.  for  freight  to 
carry  goods  for  them.  M.  &  Co.  shipped  a  quan- 
tity of  sulphuric  acid,  which  was  stowed  by  the 
defendant  near  the  plaintiffs'  goods.  The  master 
signed  and  delivered  to  the  plaintiffs  bills  of 
lading  for  the  goods  and  acid.  It  was  alleged  to 
be  the  duty  and  custom  of  merchants  who 
shipped  sulphuric  acid  to  give  notice  of  the  same 
to  the  shipowner.  No  notice  was  given  to  the 
defendant.  In  the  course  of  the  voyage  the  sul- 
phuric acid  leaked  and  damaged  the  plaintiffs' 
goods.  In  an  action  by  them  on  the  bills  of 
lading,  for  not  delivering  the  goods  in  good  con- 
dition : — Held,  first,  that  the  neglect  of  the  plain- 
tiffs to  give  notice  of  the  shipment  of  the  sul- 
phuric acid  was  no  excuse  for  the  defendant's 
breach  of  contract,  since  it  was  only  a  remote 
cause  of  the  damage,  the  proximate  cause  being 
the  act  of  the  defendant  in  placing  the  acid 
where  it  was  ;  and  that,  even  if  the  declaration 
had  been  on  the  cbarterparty,  and  it  had  con- 
tained an  agreement  to  inform  the  defendant 
when  sulphuric  acid  was  shipped,  and  the  plain- 
tiffs had  actually  shipped  it,  the  defendant  would 


nevertheless  have  been  liable.  Ahton  v.  Herring, 
11  Ex.822;  25  L.  J.,  Ex,  177. 

Held,  secondly,  that  there  was  no  defence  on 
the  ground  of  avoiding  circuity  of  action,  since 
the  damages  which  the  defendant  might  recover 
in  an  action  against  the  plaintiffs  for  omitting 
to  give  notice  of  the  shipment  of  the  sulphuric 
acid  would  not  necessarily  be  the  same  as  the 
plaintiffs  would  recover  against  the  defendant. 
lb. 


CoYenants  to  Bepair — Demise  and  Be- 


Demise.] — In  an  action  by  a  reversioner  against 
an  assignee  on  a  covenant  4»  repair  and  yield  up 
in  repair, a  plea  by  way  of  equitable  defence,  that 
the  defendant  had  re-demised  the  premises  to 
the  plaintiff  for  the  residue  of  the  term,  wanting 
thirty  days,  under  a  similar  covenant,  the  defen- 
dant finding  timber  for  repairs,  that  he  had 
found  such  timber,  that  the  plaintiff  broke  the 
covenant,  and  that  the  non-repair  sued  for  was 
the  same  non-repair,  and  that  the  damages  were 
identical,  is  bad,  either  as  a  plea  of  equitable  set- 
off, or  as  a  legal  defence  by  way  of  avoidance  of 
circuity  of  action  ;  because,  notwithstanding  the 
express  allegations  of  the  plea,  it  was  manifest 
upon  the  jpleadings  that  the  covenants  of  the 
parties  differed  as  to  the  duration  of  the  time 
over  which  they  extended,  and  also  as  to  the 
degree  of  liability  they  respectively  imposed,  so 
that  it  was  impossible  that  the  measure  of 
damages  could  in  each  case  be  the  same.  Min- 
skull  V.  Oakes,  2  H.  &  N.  793  ;  27  L.  J.,  Ex.  194. 

Measure  of  Assessment  altered  by  Act  of 
Party— Contracts.] — If  a  party  entitled  under  a 
contract  to  receive  a  profit  from  another,  by  his 
own  act  so  confounds  the  measure  of  that  which 
he  was  to  receive  that  it  can  be  no  lonjrer  ascer- 
tained, he  vacates  his  whole  claim.  Prlngle  v. 
Taylor,  2  Taunt.  160. 

Therefore,  where  A.  agreed  to  find  sufficient 
coal  for  B.'s  engine  to  draw  water  from  A.'s  mine 
and  B.'s  little  coal  as  they  then  stood ;  and  B. 
sank  to  a  lower  seam,  in  draining  which  he 
drained  the  other  two  seams,  but  consumed  for 
his  engine  more  coal  than  before : — Held,  that 
A.  was  no  longer  bound  to  furnish  any  coal, 
because  B.  had  destroyed  the  measure  *()f  sufti- 
ciency.    Ih. 

But  a  building  contract  for  a  particular  sum. 
where  additions  have  been  made  to  the  original 
plan,  remains  binding  so  far  as  it  can  be  traced  ; 
any  further  sums  can  only  be  recovered  on  a 
quantum  meruit.  Pe^pper  v.  Bxirland,  Peake, 
103  ;  8,  P.,  Rohson  v.  Godfrey,  Holt,  236  ;  1 
Stark.  275. 

In  Case  of  Wrongdoers.]— Where  a  wrong  has 
been  committed,  the  wrongdoer  must  suffer  from 
the  impossibility  of  accurately  ascertaining  the 
amount  of  damage.  Leeds  QDiike')  v.  Amherst, 
20  Beav.  239. 

Proportion  of  Liability  of  Joint  Tort  Feasors.] 

— Where  two  persons  are  jointly  sued  for  false 
imprisonment,  one  of  whom  has  acted  from  im- 
proper motives,  the  damages  ought  not  to  be  as- 
sessed with  reference  to  the  act  and  motives  of 
the  most  guilty,  or  the  most  innocent  party,  but 
the  true  criterion  of  damage  is  the  whole  injury 
the  party  has  sustained  from  the  joint  act  of 
trespass.  Clark  v.  Xeicsam^  1  Ex.  131 ;  16  L.  J., 
Ex.  296. 
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Damages  cannot  be  severed,  where  the  count 
is  for  a  joint  trespass,  and  the  jury  finds  the  de- 
fendants guilty  accordingly.  IfiJl  v.  Goodchild^ 
5  Burr.  2790. 


£  Prospeotive. 

When  Beeoverable.] — ^A  plaintiff  sued  the  de- 
fendant for  injury  to  his  buildings  by  mining 
operations  of  the  defendant  on  the  land  of  the 
defendant.  A  special  referee  having  found  that 
the  plaintiff,  in  addition  to  injury  already  in- 
curr^,  would  incur  injury  in  the  future,  and 
having  assessed  the  prospective  damages  in  re- 
spect of  such  injury  at  150Z. : — Held,  by  Mellor 
and  Manisty,  JJ.  (dissentiente  Cockbum,  C.  J.), 
that  the  prospective  damages  were  recoverable. 
Lamb  v.  Walhr,  3  Q.  B.  D.  389  ;  45  L.  J.,  Q.  B. 
451 ;  38  L.  T.  643  ;  26  W.  R.  775. 

Case  in  which  compensation  for  damage  done 
to  an  estate  was  awarded  once  for  all,  so  as  to 
take  away  any  right  of  action  for  subsequent 
damage  against  the  defendants,  who  were  held 
to  be  not  wrongdoers,  but  persons  exercising 
their  rights  of  mining  operations  over  the  land 
of  the  plaintiff,  subject  to  paying  compensation 
for  the  permanent  injury  thereby  occasioned  to 
the  said  estate.  Great  Laxey  Mimng  Com- 
pany V.  Clapie,  4  App.  Cas.  115  ;  27  W.  R.  417 
—P.O. 

Second  Action.] — "When  the  cause  of  action 
is  complete  it  would  be  increasing  litigation  to 
say  '  you  shall  not  have  all  you  are  entitled  to  in 
the  first  action,  but  you  shall  be  driven  to  a 
second,  third,  or  fourth  for  the  recovery  of  your 
damages.' "  Per  Best,  C.  J.,  in  Ricliardson  v. 
Melluh,  2  Bing.  240. 

When  damages  have  been  awarded  of  an 
insufficient  character  another  action  does  not 
lie  for  the  same  cause.  Fetter  v,  BeaUy  I  Ld. 
Raym.  339. 

Time  of  Service.] — In  an  action  for  injuring 
the  plaintiff's  apprentice,  whereby  he  was  dis- 
abled from  sending,  the  jury  may  give  damages 
for  the  loss  of  service,  not  only  before  action 
brought,  but  afterwards  down  to  the  time  when, 
as  it  appears  in  evidence,  the  disability  may  be 
expectea  to  cease.  Ilodsoll  v.  Stallehra^s^  11 
A.  &  E.  301  ;  3  P.  &  D.  200 ;  9  C,  &  B.  63  ;  8  D. 
P.  C.  482. 

A  declaration,  stating  the  apprentice  to  have 
been  permanently  crippled,  is  supported  by  evi- 
dence that  the  injured  party  is  still  disabled,  and 
likely  to  remain  so,  but  with  care  will  be  restored 
in  time.    Ih: 

And  see  Phillips  v.  London  and  South-  Western 
Railway y  post^  col.  64,  and  cases  under  Negli- 
gence and  Cabbiebs. 


8r.  Doable  or  Treble  Daxnasres. 

Calculation  of.] — Where  a  statute  gives  by 
way  of  penalty,  for  withholding  duties,  double 
or  any  other  multiple  of  the  sum  withheld,  the 
sum  found  by  the  jury  is  to  be  taken  as  the 
amount  due  in  point  of  fact.  Att.-Gen,  v. 
Hat  ton,  M'Clel.  214  ;  13  Price,  476. 

Where  a  statute  gives  treble  damages,  the 
plaintiff  is  entitled  to  three  times  the  full 
amount  of  the  damages  found  by  the  jury,  ar.d 
treble  costs ;  and  the  damages  are  not   to  be 


calculated  in  the  manner  treble  ccsls  usually 
are.  Buckle  v.  Bi-wes,  6  D.  &  R.  1 ;  1  B.  &  C.  154  ; 
1  Chit.  137,  141. 

4.  Costs  op  Action  when  Recoverable. 

Separate  and  Independent  Contracts.] — B.,  a 
carrier,  having  contracted  with  H.  to  carry  his 
pictures  to  Paris,  made  a  second  contract  (con- 
taining different  stipulations)  with  a  railway 
company  that  the  company  should  carry  them  to 
Calais.  The  pictures  having  been  injured  on 
the  journey  through  the  negligence  of  the  rail- 
way company,  H.  brought  an  action  against  B. 
for  the  damage,  claiming  1,0002.  The  railway 
company  being  requested  by  him  to  defend  the 
action,  refused,  repudiated  all  liability,  and  told 
him  he  must  deal  with  the  action  as  he  thought 
fit.  He  defended  the  action,  and  H,  recovered 
against  him  a  verdict  of  6507.  for  the  damage  to 
the  pictures.  He,  B.,  having  sued  the  railway 
company  to  recover  the  costs  he  had  paid  and 
incurred  in  defending  H.'s  action  : — Held,  that 
the  two  contracts  being  different  and  indepen- 
dent, he  could  not  recover  the  costs,  since  they 
were  neither  the  natural  and  proximate  conse- 
quence of  the  railway  company's  default,  nor  in- 
curred at  the  request  of  the  company,  or  for 
their  benefit.  Baxendale  v.  London,  Chatham, 
atid  Dover  Railway  Company,  10  L.  R.,  £x:.  35  ; 
44  L.  J.,  Ex.  20 ;  32  L.'T.  330  ;  23  W.  R.  167— 
Ex.  Ch. 

The    plaintiff    contracted    with    a    tramway 
company  to  construct  a  tramway  for  them  in 
a  public  road,  and  made  a  sub-contract  with  an 
asphalte  company,  under  which  the  latter  un- 
dertook to  lay  the  asphalte  and  to  keep  it  in 
good  repair  and  condition  for  twelve  months.  In 
consequence  of  the  defective  state  of  the  asphalte 
'vsdthin  that  period,  H.,  who  was  driving  along 
the  road,  was  thrown  out  of  his  cart  and  injured. 
H.  thereupon  brought  an   action    against  the 
tramway  company,  who  gave  notice  to  the  plain- 
tiff.   The  plaintiff  then  called  upon  the  asphalte 
company  to  defend  H.'s  action,  but  they  declined 
to  have  anything  to  do  with  it.   The  plaintiff  re- 
sisted H.'s  claim,  and  ultimately  compromised  it 
for  70Z.,  but  was  obliged  also  to  pay  40/.  for  the 
costs  of  H.'s  attorney,  and  expended  18/.  more 
for  the  costs  of  defending  the  action.    The  jury 
found  that  the  course  taken  by  the  plaintiff  in 
resisting  and  ultimately  compromising  H.'s  ac- 
tion was  a  reasonable  and  pi-oper  one  : — Held, 
that  the  asphalte  company  was  liable  for  the  70/., 
but  not  for  the  40/.  or  the  18/.,  these  latter 
charges  not  being  the  natural  or  necessary  con- 
sequence of  their  default,  the  contracts  between 
the  plaintiff  and  the  tramway  company  and  be- 
tween the  plaintiff  and  the  asphalte  company 
being    separate    and    independent    contracts. 
Fisher  v.    Val  de  Travers  Asph-alte   Compa?iv, 
1  C.  P.  D.  611  ;  45  L.  J.,  C.  P.  479  ;  35  L.  T. 
366. 

Indemnity.] — In  consideration  of  B.  promis- 
ing to  assign  to  A.  all  his  interest  in  an  i^[ree- 
ment  by  which  he  held  certain  premises,  A,  un- 
dertook  to  indemnify  B.  against  breaches  of  the 
covenants  and  conditions  in  the  agreement.  No 
assignment  was  executed,  but  A.  entered  aud 
held  possession  of  the  premises  till  the  expira- 
tion of  B.'s  term  (letting  them  fall  out  of  repair), 
when  B.  was  sued  by  his  landlord  for  dilapida- 
tions.   After  giving  A.  notice  of  the  action,  B. 
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paid  mouej  into  court,  which  the  jury  found  to 
be  enough  : — Held,  in  an  action  brought  by  B. 
against  A.  on  hig  promise  to  indemnify  him, 
that  a  good  consideration  appeared  for  the  pro- 
mise, and  that  B.  was  entitled  to  recover  as 
damages  the  extra  costs  necessarily  incurred  by 
him,  over  and  above  the  taxed  costs  paid  to  him, 
in  defending  the  former  action.  Howard  v. 
Lovegrove,  6  L.  R.,  Ex.,  43 ;  40  L.  J.,  Ex.  13 ; 
28  L.  T.  396  ;  19  W.  R.  188. 

Oonttmetion   of.]  —  A.  chartered  B.'s 

ship  to  carry  a  cargo  of  merchandize  from  Liver- 
pool to  Puerto  Gabello,  in  Venezuela.  After- 
wards the  parties  added  to  the  charterparty  a 
clause  by  which  the  charterer  was  to  have  the 
option  of  sending  a  portion  of  the  cargo  to 
Hacaraibo,  and  **  that  any  and  every  expense 
the  vessel  might  incur  in  consequence  of  this 
additional  clause  should  be  borne  by  the  char- 
terer." The  charterer  loaded  the  vessel  with  a 
cargo,  part  for  Puerto  Gabello,  and  the  residue 
for  Ifacaraibo,  and  made  out  two  separate  mani- 
fests. On  the  arrival  of  the  vessel  at  Puerto 
Gabello,  the  master,  at  the  request  of  the  custom- 
house otfioers,  shewed  to  them  both  manifests, 
and  they  prohibited  the  discharge  of  that  part  of 
the  cargo  assigned  to  Puerto  Gabello,  on  the  false 
ground  that  there  were  contraband  goods  on 
board  by  which  the  cargo  was  confiscated,  and 
they  imposed  on  the  master  a  ^ne  of  500  dollars 
for  having  two  manifests,  instead  of  a  manifest 
on  one  sheet  only,  and  detained  the  ship  because 
the  fine  was  not  paid.  The  master  appealed  to 
the  tribunals  of  the  country,  and  claimed  com- 
pensation for  delay  of  the  ship.  He  was  told 
that,  if  he  paid  the  fine,  the  necessary  order  for 
the  clearance  would  be  given,  but  he  had  no 
funds  out  of  which  he  could  pay  it.  About  the 
same  time  a  revolution  occurred  in  Venezuela, 
which  prevented  all  commercial  and  legal  pro- 
ceedings. Subsequently  the  government  agreed 
to  pay  the  master  6,000  dollars  as  compensation 
for  the  detention  of  the  ship,  and  164  dollars  for 
expenses  of  law  suits,  which  sums  were  never 
paid.  After  some  further  delay,  the  ship  pro- 
ceeded to  Macaraibo  : — Held,  that  B.  was  not 
entitled  to  recover  from  A.  under  the  addi- 
tional clause  in  the  charterparty,  either  the  loss 
sustained  by  reason  of  the  detention  of  the  ship 
at  Puerto  Gabello,  or  the  expenses  incurred  in 
repairing  the  damage  incurred  in  and  about  the 
legal  proceedings  in  respect  of  the  ship,  or  the 
fine  of  500  dollars,  such  damages  not  being  con- 
templated by  the  additional  clause.  Sully  v. 
Duranty,  3  H.  &  C.  270  ;  33  L.  J.,  Ex.  319. 

BaaaonablaneM  of  defending,  Question  for 
Jury.] — When  an  action  is  brought  against  A. 
to  recover  unliquidated  damages  for  which  he 
has  become  liable  through  the  default  of  B., 
notice  being  given  to  B.,  who  declines  to  inter- 
vene, A.  is  justified  in  defending  the  action,  and 
is  not  bound  to  let  judgment  go  by  default,  or  to 
pay  money  into  court.  MorM'Le-Blanch  v. 
WiUon,  8  L,  R.,  G.  P.  227  ;  21  W.  R.  109. 

The  proper  questions  for  the  jury  in  such  a 
case  are,  whether  it  was  a  reasonable  thing  to 
defend  the  action,  and  whether  the  defence  was 
conducted  in  a  reasonable  manner.    lb. 

Ineurred  by  Tort  Feasor.]  —  A  wrongdoer 
cannot  be  heard  to  complain  that  in  proceedings 
hurriedly  tfUEcn  to  stop  the  wrong  the  plaintiff 


has  not  accurately  stated  his  title,  and  in  such 
a  case  the  defendant  will  not  be  relieved  from 
the  payment  of  the  extra  costs  occasioned  by  the 
plaintiff's  mistake  as  to  his  title.  Att.-Gen,  v. 
Tomline,  5  Gh.  D.  750  ;  46  L.  J.,  Gh.  664  ;  36  L. 
T.  684  ;  25  W.  R.  802. 

Occasioned  by  Fraud  of  Defendant's  Manager.] 

— A  customer  deposited  for  safe  custody  the  cer- 
tificates of  certain  railway  shares  with  his 
bankers,  with  whom  he  had  an  account,  on  which 
they  charged  a  commission.  The  certificates 
were  placed  in  a  strong  box,  of  which  the 
manager  of  the  bank  had  uncontrolled  care. 
The  manager  sold  the  shares,  and  forged  trans- 
fers. The  customer  instituted  a  suit  in  equity 
against  the  railway  companies  and  the  purchasers, 
for  the  purpose  of  having  his  name  restored,  as 
holder  of  the  shares.  He  obtained  a  decree,  but 
without  costs,  the  costs  being  refused  principally 
upon  the  ground  that  the  railway  companies  had 
sent  letters  to  him  informing  him  that  the  trans- 
fers had  been  addressed  to  him,  in  accordance 
with  his  instructions,  to  the  care  of  the  manager 
of  the  bank ;  to  which  letters  the  manager 
forged  answers.  He  afterwards  claimed  against 
the  bankers  for  the  amount  of  the  costs  which 
he  had  thus  incurred : — Held,  that  though  the 
bankers  were  bailees  for  reward,  and  had  com- 
mitted gross  negligence  in  leaving  the  certifi- 
cates in  the  unwatched  control  of  their  manager, 
still  the  costs  were  not  the  natural  and  neces- 
sary consequences  of  their  neglect,  and  therefore 
could  not  be  charged  against  them.  United 
Service  Company^  In  re,  Johnston^  Ex  parte,  6 
L.  R.,  Ch.  212 ;  40  L.  J.,  Gh.  286  ;  24  L.  T.  115  ; 
19  W.  R.  457. 


Of  Agent.] — A  defendant,  professing  to 


have  authority  from  T.  and  J.,  verbally  made  an 
agreement  with  the  plaintiff  for  the  lease  of  a 
house  belonging  to  T.  and  J.  for  seven  years,  and 
put  the  plaintiff  into  possession,  no  proper  lease 
naving  been  executed.  He  had,  in  fact,  no 
authority  from  T.  and  J.,  and  they  brought  eject- 
ment against  the  plaintiff,  which  he  defended 
unsuccessfully,  after  consulting  the  defendant 
and  his  attorney,  and  being  guided  by  their  ad- 
vice. The  jury  found  that  he  acted  reasonably 
in  defending  the  ejectment.  In  an  action 
against  the  defendant  for  the  breach  of  his  war- 
ranty of  authority  : — Held,  that  the  costs  of  the 
ejectment  were  not  a  damage  naturally  flowing 
frofh  the  defendant's  breach  of  warranty,  inas- 
much as,  if  he  had  had  authority,  the  plaintiff 
being  tenant  at  will  only,  would  have  been  de- 
feated in  the  ejectment.  Pow  v.  Davu,  1  B.  & 
S.  220  ;  30  L.  J.,  Q.  B.  267  ;  7  Jur.,  N.  S.  1010  ; 
4  L.  T.  399  ;  9  W.  R.  611. 

Between  Landlord  and  Tenant.] — A  defendant 
demised  premises  for  a  term  of  years  to  the 
plaintiff,  and  covenanted  that  the  plaintiff 
should  occupy  the  same  during  the  term  "  with- 
out any  interruption  whatsoever  from  or  by  the 
defendant,  his  executors,  administrators  or  as- 
signs, or  any  other  person  or  persons  lawfully 
claiming  by,  from  or  under  him  or  them."  An 
action  of  trespass  was  afterwards  brought  by  a 
person  claiming  under  the  defendant  against  the 
plaintiff,  who  gave  notice  of  it  to  the  defendant. 
The  defendant  paid  no  attention  to  the  notice, 
and  the  plaintiff,  acting  on  his  own  judgment 
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and  without  expresB  authoiity,  defended  the 
action.  A  verdict  was  eventually  found  against 
him,  and  he  was  obliged  to  pay  damages  and 
costs.  In  an  action  against  his  landlord  for 
breach  of  the  covenant  for  quiet  enjoyment  con- 
tained in  the  demise  : — ^Ileki.  that  the  plaintiff 
was  entitled  lo  recover  from  the  defendant  the 
costs  and  damages  he  had  paid,  and  also  the  ex- 
{)en6es  he  had  himself  incurred  in  defending  the 
action  of  trespass.  Bolph  v.  Crmch^  3  L.  R.,  Ex. 
44  ;  37L.  J.,Ex.  8. 

Trespass — Setting  aside  Judgnnent] — In  tres- 
pass for  seizing  the  plaintiff's  goods  under  colour 
of  a  judgment,  the  declaration  alleged,  that,  by 
means  thereof,  the  plaintiff  was  forced  to  pay 
costs  in  setting  aside  the  judgment: — Held,  that 
the  plaintiff  was  not  entitled  in  this  form  of 
action  to  recover  the  costs  incurred  by  him  in 
setting  aside  the  judgment.  HoUaway  v.  Turner^ 
6  Q.  B.  928  ;  14  L.  J,,  Q.  B.  143  ;  9  Jur.  160. 


Injunction.] — In  an  action  of  trespass 


for  taking  possession  of  the  plaintiff's  land,  be 
cannot  recover  casts  incurred  by  him  in  prepar- 
ing a  bill  in  equity  for  an  injunction.  Ahthorp 
V.  Bedford  and  Camhridpe  Railicay  Company^ 
8  L.  T.  200. 


II.     PRACTICE. 

Excessiye.] — To  render  damages  excessive,  the 
amount  should  be  such  that  no  reasonable  pro- 
portion exists  between  it  and  the  circumstances 
of  the  case.  M^Chrath  v.  Bourne,  10  Ir.  R.,  C.  L. 
160. 

Where  a  plaintiff  had  obtained  against  a  rail- 
way company  a  verdict  with  damages,  sustained 
by  reason  of  an  accident  to  a  train  in  which  he 
was  a  passenger,  and  a  new  trial  was  ordered  by 
the  Court  of  Queen's  Bench  on  the  ground  alone 
of  excessive  damages,  the  finding  as  to  negli- 
gence by  the  defendant  company  being  approved 
by  two  courts : — Held,  that  inasmuch  as  there 
had  been  no  misdirection,  the  judge  having  put 
to  the  jury  whether  all  was  done  which  was 
reasonably  and  practically  possible  under  the 
circumstances  of  the  case,  and  inasmuch  as  tbe 
damages  were  not  of  such  an  excessive  character 
as  to  shew  that  the  jury  had  cither  been  in- 
fluenced by  improper  motives  or  led  into  error, 
there  ought  not  to  be  a  new  trial.  Lamhkin  v. 
Simth-EaMern  Bailway  Company^  5  App.  Cas. 
362  ;  28  W.  R.  837— P.  C. 

In  actions  for  tort  the  court  will  not  interfere 
with  the  damages  found  by  the  jury,  unless 
they  appear  to  be  grossly  disproportioned  to  the 
injury  sustained.  WiWajnn  v.  Ourrie,  1  C.  B. 
841. 

Where,  therefore,  a  landlord  caused  consider- 
able injury  to  the  crops  of  his  tenant,  by  selling, 
felling,  and  removing  timber,  without  applying 
for  leave  to  enter,  and  the  jury  assessed  the 
damages  at  300/.,  the  court  refused  to  interfere, 
although  the  net  value  of  the  entire  crops  did 
not  exceed  200/.    Ih, 

The  rule  of  the  common  law  is,  that  where  a 
party  sustains  a  loss  by  reason  of  a  breach  of 
contract,  he  is,  so  far  as  money  can  do  it,  to  be 
placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  performed. 
BohinAon  v.  Harman,  1  Ex.  855, 

In  actions  of  breach  of  contract,  no  damages 


can  be  in  general  i-ccovered  that  ai-e  incapab 
of  being  specifically  stated  and  appreciated  wit 
certainty,  and  which  depend  merely  on  tl: 
feelings  or  inclination  of  the  jury  to  give.  Haft 
lift  V.  Great  Northern  Bailway  (Jintipanjf, 
H.  &  N.  408  ;  26  L.  J.,  Ex.  20  ;  2  Jur.,  N.  i 
1122. 

The  jury  are  the  proper  judges  of  damage 
and  when  they  have  once  decided,  the  court  wi 
not  in  general  disturb  the  verdict,  unless  the 
have  taken  into  consideration  maltera  out  of  th 
declaration  or  form  of  action ;  or,  in  mattei 
which  admit  of  certain  estimation,  they  have  ei 
travagantly,  or  through  prejudice,  exceeded  sue 
measure.  Gilbert  v.  Birkinsham,  Lofft,  771 
Cowp.  230. 

In  an  action  for  false  imprisonment,  a  ne\ 
trial  will  be  granted  upon  the  ground  of  exoes 
sive  damages  if,  in  the  opinion  of  the  court,  the; 
are  enormous  and  excessive.  Corkery  v.  Hickson 
10  Ir.  R.,  C.  L.  174. 

In  an  action  for  a  personal  injury  arisin( 
from  indisputable  negligence,  the  injury  beinj 
permanent,  and  recovery  apparently  hopeless 
the  court  will  not  reduce  tbe  damages  if  th* 
judge  is  not  dissatisfied  with  the  verdict.  BrUtai 
V.  South  Wale^  Bailiqfiy  Company,  27  L.  J.,  Ex 
356. 

Inadequate.] — In  an  action  for  slander  im 
puting  that  the  plaintiff  had  committed  perjury 
the  jury  found  a  verdict  for  the  plaintiff- 
damages  one  farthing.  The  verdict  was  noi 
satisfactory  to  the  judge  who  tried  the  cause  :— 
Held,  that  there  ought  to  be  a  new  trial,  inas- 
much as  the  amount  of  damages  seemed  to  have 
been  arrived  at  by  a  compromise  without  dul,\ 
weighing  the  circumstances  of  the  case.  Falvei^ 
V.  Stanford,  10  L.  R..  Q.  B.  54  ;  44  L.  J.,  Q.  B 
7  ;  31  L.  T.  677  ;  23  W.  R.  162. 

At  the  trial  of  an  action  for  serious  personal 
injuries,  caused  by  the  defendant's  negligence, 
the  defendant  produced  no  witnesses,  the  jury 
assessed  the  damages  at  one  shilling,  and  the 
judge- did  not  express  any  dissatisfaction  with 
their  finding ;  the  majority  of  the  court  being  of 
opinion,  upon  the  evidence,  that  the  amount  of 
damages  bore  no  reasonable  proportion  to  the 
nature  of  the  injuries  and  inferring  therefrom 
that  the  jury  had  not  estimated  the  damages  at 
all : — Held,  that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted.  Bcattie  v.  Moore,  2  Ir. 
L.  R.  28. 

A  new  trial  will  be  granted,  in  an  action  for 
personal  injuries  sustained  through  the  defen- 
dants' negligence,  where  the  damages  found  by 
the  jury  are  so  small  as  to  shew  tl^t  they  must 
have  omitted  fo  take  into  consideration  some  of 
the  elements  of  damage.  Consideration  of  the 
directions  proper  to  be  given  to  a  jury  as  to  the 
damages  to  be  awarded  to  the  plaintiff  for  the 
t)odily  suffering  arising  from  personal  injuries, 
and  the  damages  to  be  awaid^  to  him  for  loss 
of  professional  income  arising  from  those  injuries. 
Phillips  V.  Landon  and  South-  Western  Bailway 
Coinpany,  5  Q.  B.  D.  78  ;  49  L.  J.,  Q.  B.  233 ;  41 
L.  T.  121  ;  28  W.  R.  10— C.  A.  Affirming  4  Q. 
B.  D.  406  ;  48  L.  J.,  Q.  B.  693  ;  40  L.  T.  813  ;  27 
W.  R.  797. 

And  see  Practice  (^New  Trial), 

Erroneons     Calcnlation.]  —  Where    damages 
found  by  the  jury  have  been  calculated  upon  a 
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▼alne  assented  to  by  counsel  on  both  sides,  the 
eoort  will  not  interfere  to  alter  the  amount  of 
the  verdict,  on  afBdavite  that  counsel  were 
mistaken  in  that  which  they  assumed  as  the 
basis  of  their  calculation.  Hilton  y.  Fowler^  5 
D,  P.  C.  312. 

In  an  undefended  action  on  a  mortgage  deed, 
the  plaintiflfs  counsel  inadvertently  took  a  ver- 
dict for  the  principal  only,  omitting  to  include 
the  interest.  The  court  refused  to  increase  the 
venlict.  Baker  v.  Brown,  2  M.  d:  W.  199  ;  5  D. 
P.  C.  313  ;  2  Gale,  223. 

Oontingmt J — Where  a  verdict  is  found  for  a 
defendant  upon  an  issue  which  bars  the  action, 
the  jory  cannot  assess  contingent  damages  for 
the  plaintiff  without  the  assent  of  the  defendant. 
Newton  v.  Harland,  1  M.  &  0.  646. 

Bdf!n«iiM  to  Master.]— The  amount  due  on  a 
judgment,  deducting  payments  made  and  proved 
at  the  trial  or  the  amount  due  for  costs  on  a 
oontroct  to  pay  costs  of  suing,  are  "  matters  of 
calculation,  which  may  be  referred  to  the  master 
to  inquire.  yiUional  Atmranre  Company  v. 
Best,  27  L.  J.,  Ex.  19. 

PlMding.]— Where  a  declaration  alleged  that 
an  attorney  improperly  conducted  certain 
actions,  whereby  the  plaintiff  was  compelled  to 
|iay  a  sum  of  money  for  debt  and  costs,  and  also 
paid  and  became  subject  to  divers  costs  : — Held, 
that  he  could  only  recover  sums  actually  paid  and 
not  those  also  for  which  he  was  liable  ;  and  that 
a  sum  which  had  been  levied  by  an  executioa 
against  his  goods  was  an  actual  payment.  Jonen 
V.  LrwU,  9  D.  P.  C.  143 ;  6  Jur.  194  ;  S.  P., 
Priteket  v.  Boerey,  1  C.  &  M.  775. 

A.  had  his  goods  distrained  on  for  rent  (no 
rent  being  due),  and  was  obliged  to  pay  9/.  13#. 
to  procure  the  distress  to  be  withdrawn.  A.  died, 
and  his  executrix  brought  an  action  for  the 
taking  the  goods ;  and  the  declaration  stated. 
that  the  goods  were  detained  till  A.  paid  9/.  13^., 
whereby  his  personal  estate  was  diminished  : — 
Held,  that,  on  this  declaration,  the  executrix 
could  only  recover  damages  to  the  amount  of 
9/.  13t.    Lochia  V.  Patenon,  1  C.  &  E.  271. 

Where  a  declaration  for  breach  of  an  agreement 
to  assign  a  lease  alleged  that  plaintiff  had  been 
**put  to  g^reat  expenses,  amounting  to  a  large 
sum  of  money,"  m  investigating  the  title  : — 
Held,  that  he  might,  by  way  of  damage,  recover 
the  amount  of  a  bill  of  costs  due  to  his  attorney 
for  investigating  the  title,  though  such  bill  was 
not  pnid  before  action  brought.  Richardson  v. 
Cfuuten,  10  Q.  B.  756 ;  16  L.  J.,  Q.  B.  341  ;  11 
Jur.  890. 

In  an  action  for  wounding  the  plaintiff's  son 
per  quod  servitium  amisit,  the  plaintiff  is  en- 
titled to  recover  the  amount  of  the  surgeon's  bill, 
although  it  has  not  been  paid ;  but  he  cannot 
recover  physician's  fees,  which  have  not  been 
paid.  Biicfm  v.  Bell,  5  M.  &  S.  198  ;  1  Stark.  287. 

The  principle  ordinarily  applicable  to  actions 
of  tort  is  that  a  plaintiff  is  never  precluded  from 
recovering  ordinary  damages  by  reason  of  his 
failing  to  prove  the  special  damage  he  has  laid, 
unless  the  special  damage  is  the  gist  of  the 
action.  Mudun  Mohnn  Boss  v.  OoktU  Doss,  14 
l^  T.  646  ;  14  W.  K.  690. 

Otfiaitflnetf  of  Cllaiia.]->In  an  action  for 

entering  the    plaintiff's    dwelling-house,  and. 
vou  in. 


taking  goods,  the  declaratioil  omitted  to  btate/ 
that  the  goods  belonged  to  the  plaintiff : — 
Held,  that  no  damages  could  be  recovered  in 
respect  of  them.  Priichard  v.  Long,  1  D.,  N.  S. 
883  ;  9  M.  &  W.  666  ;  6  Jur.  562. 

The  general  damage  laid  at  the  conclusion  of  a 
declaration,  in  the  ordinary  form,  is  distributable 
over  the  several  counts  in  the  declaration.    Gell 
V.  Burgess,  4  D.  &  L.  547  ;  7  C.  B.  16  ;  18  L.  J., 
C.  P.  153  ;  13  Jur.  194. 

That  the  damage  is  too  generally  stated  in  a 
declaration  is  no  ground  for  arresting  judgment. 
Rogers  v.  Nomill,  5  C.  B.  109  ;  17  L.  J.,  C  P.  62  ; 
11  Jur.  1039. 

The  defendant  drove  against  the  plaintiff's 
chaise,  and  the  collision  threw  the  person  sitting 
in  it  on  to  the  front  part  of  the  chaise,  which 
caused  the  horse  to  kick  and  break  the  chaise. 
The  declaration  stated,  that  the  defendant  drove 
his  chaise  against  the  plaintiff's  chaise,  and 
thereby  greatly  crushed  and  broke  to  pieces  the 
chaise  of  the  plaintiff : — Held,  that  the  trespass 
was  a  continuing  trespass,  that  the  plaintiff  bad 
properly  alleged,  and  was  entitled  to  recover  all 
the  damages  occasioned  by  the  collision.  GiU 
hertson  v.  Richardson,  4  0.'  B,  502  ;  17  L.  J,, 
C.  P.  112. 

A  first  count  was  framed  upon  an  agreement 
whereby  the  plaintiff  agreed  to  let,  and  the  de- 
fendant agreed  to  take,  certain  premises,  subject 
to  conditions  therein  specified,  and  whereby  the 
defendant  should  keep  the  windows  and  all  other 
parts  of  the  premises,  except  the  roof  and  main 
timbers,  and  the  outside,  in  effectual  repair  ;  and 
alleged  as  a  breach,  that  he  permitted  them  to 
be  out  of  repair.  The  second  count  stated,  that, 
in  consideration  that  the  defendant  had  become 
and  was  tenant  to  the  plaintiff  of  a  certain  other 
messuage  and  premises,  the  defendant  promised 
to  use  them  in  a  tenant-like  and  proper  manner ; 
and  alleged  as  a  breach,  that  he  did  not  use  the 
said  last-mentioned  premises  in  a  tenant-like 
and  proper  manner,  but  made  holes  in  the  walls 
and  damaged  the  doors.  At  the  trial,  one  con- 
tract of  demise  only,  applying  to  one  house  only, 
was  proved : — Held,  that  the  plaintiff  could  not 
recover  damages  in  respect  of  the  breaches  alleged 
in  both  counts,  inasmuch  as  they  must  be  taken 
to  have  reference  to  different  'messuages.  J£ol» 
ford  V.  Dwnnett,  7  M.  &  W.  348. 


pleading  to  Daznages  only.] — A  declara- 


tion stated  that  by  a  deed  between  B.,  the  de- 
fendants and  the  plaintiffs,  after  reciting  that 
B.  had  been  appointed  collector  of  poor  rates  for 
a  parish,  and  tnat  he  had  been  required  to  find 
security  for  the  faithful  discharge  of  bis  duties, 
and  that  the  defendants  had  consented  to  give 
such  security,  the  defendants  as  surety  covenanted 
with  the  plaintiffs  that  B.  should,  whilst  he  con- 
tinued in  his  office,  faithfully  account  for  all 
sums  which  he  should  receive ;  and  the  defen- 
dants further  covenanted  that  a  certificate  under 
the  hand  of  the  auditor  of  the  district,  stating 
the  amount  of  loss,  should  be  conclusive  evidence 
against  the  defendants  of  the  truth  of  the  certi- 
ficate, and  that  the  policy  had  become  forfeited 
thereby  to  the  amount  of  the  loss  stated  in  such 
certificate,  and  should  form  a  valid  chaise  and 
claim  against  the  defendants,  without  any  further 
or  other  proof  being  given  by  the  plaintiffs  in  an 
action  for  the  amount  of  such  loss,  or  that  the' 
same  had  been  occasioned  through  the  default  of 
B.    The   declaration   averred   that,    after   the' 
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making  of  the  deed,  B.  received  moneys  which 
he  did  not  account  for,  and  that  the  auditor  cer- 
tified that  a  loss  had  been  occasioned  to  the 
plaintiffs  by  means  of  the  premises  to  the  amount 
of  800Z.,and  alleged  as  a  breach  the  non-payment 
of  that  sum  to  the  plaintiffs.    A  plea,  'So  far  as 
related  to  the  auditor  having  certified  that,  for 
nineteen  years  before  the  making  of  the  deed,  B. 
was  collector,  and  during  that  time  had  not  ac- 
counted for  sums  which  he  received,  and   by 
reason  thereof  was  at  the  time  of  making  the 
deed  in  arrear ;  and  that  the  loss  so  certified  was 
the  amount  of  loss  occasioned  as  well  by  such 
arrears  as  by  the  non-accounting  in  the  declara- 
tion mentioned ;  without  this,  that  the  auditor 
certified  that  a  loss  had  been  occasioned  to  the 
plaintiffs  by  means  of  the  premises  in  the  decla- 
ration mentioned  to  the  amount  of  800^. — ^is  bad, 
as  being  a  plea  to  the  damage  only.    Momford 
Union  (^Guardiani)  v.  British' (Guarantee  As- 
sociation,  7  Ex.  792. 

A  declaration  alleged  that  the  plaintiff,  having 
obtained  a  patent  for  improvements  in  slubbing 
machines  for  a  term  of  fourteen  years,  granted 
to  the  defendant  licence  to  use  the  invention  in 
England,  both  in  making  new  machines  and  in 
the  alteration  and  adaptation  of  old  ones,  and  to 
sell  the  articles  so  produced,  adapted  and  applied, 
for  the  residue  of  tne  term,  paying  to  the  plaintiff 
a  royalty,  and  the  defendant  covenanted  with 
the  plaintiff  that  he  would  not,  during  the  con- 
tinuance of  the  licence,  make  or  vend  any  slub- 
bing machines  without  the  invention  of  the 
plaintiff  applied  to  them.  Breach,  that  the  de- 
fendant made  and  vended  machines  without  the 
invention  of  the  plaintiff  applied  to  them.  A 
plea,  that  the  defendant  made  and  sold  the  slub- 
bing machines  with  the  plaintiffs  invention  ap- 
pli^  to  them,  and  was  at  all  times  ready  and 
willing  to  use  the  invention  in  practice,  and  that 
he  usS  his  best  endeavours  to  procure  manufac- 
turers to  employ  him  to  make  the  machines  with 
the  invention  applied  thereto,  and  to  purchase 
them  from  him,  nevertheless  the  invention  was 
so  worthless  that  he  was  unable  to  induce  any 
person  to  employ  him  to  make  any  machines 
with  the  invention  applied  thereto,  or  to  alter  or 
adapt  any  old  machmes  to  it,  or  to  use  the  in- 
vention in  any  other  manner,  or  to  induce  any 
person  to  purdbase  any  machine  with  the  inven- 
tion applied  thereto,  by  reason  whereof  he  was 
unable  to  use  or  vend  the  invention,  or  use  the 
licence,  which  became  wholly  useless  to  him, 
wherefore  he  made  and  vended  machines  without 
the  invention  applied, — is  bad,  since  it  is  a  plea 
to  the  damages  only.  JoneJt  v.  Leeft^  1  H.  &  N. 
189  ;  26  L.  J.,  Ex.  9  ;  2  Jur.,  N.  8.  645. 

A  declaration  stated,  that  by  agreement  it  was 
witnessed  that  the  defendant  agreed  to  be,  during 
a  term  of  years,  assistant  to  the  plaintiff  in  the 
art  of  photographic  painter,  and  to  give  up  his 
whole  time  to  superintending  the  same,  in  re- 
touching such  portraits  as  the  plaintiff  should 
require  to  be  done,  and  that  the  defendant 
should  not  during  the  term  take  employment 
from  any  other  person,  and  also  that  the  defen- 
dant should  during  the  term  perform  all  such 
acts  relating  to  the  art  as  the  plaintiff  should 
direct,  and  should  not,  without  the  consent  in 
writing  of  the  plaintiff,  divulge  any  secret  re- 
lating to  the  art,  and  that  the  defendant  would 
during  the  term  be  faithful  to  the  plaintiff  in  all 
his  dealings  connected  with  the  art ;  and  that,  in 
consideration  of  the  agreement  on  the  part  of 


the  defendant,  tiie  plaintiff  agreed  to  pay  to  t 

defendant  a  weekly  remuneration  for  every  pc 

trait  which  he  should  retouch  to  the  satisfactlt 

of  the  plaintiff,  after  certain  rates  specified  in  t 

agreement,  and  to  guarantee  that  the  defenda 

should  be  continually  supplied  with  portraits 

be  retouched ;  and  it  was  agreed  between  tl 

plaintiff  and  the  defendant  that  they  shou 

respectively  forfeit  BOOL,  to  be  paid  to  the  oth 

of  them  as  liquidated  damages,  m  the  case  of  ai 

breach  being  made  by  either  of  them  in  the  tr 

performance  of  the  agreement.    The  declarati< 

afterwards  alleged  breaches  by  the  defendant 

everything  which  he  had  so  agreed  to  do  or  n 

to  do  as  above  mentioned,  and  then  stated,  th 

by  reason  of  such  premises  the  defendant  fc 

feited  and  became  liable  under  the  agreement 

pay  to  the  plaintiff  500/.  as  liquidated  damagi 

but  he  had  not  paid  the  same,  and  the  plaint 

claimed  5002.    rlea  to  the  plaintiff's  claim 

500Z.  as  and  for  liquidated  damages  set  out  in  t 

agreement,  and    stated   that   the  5002.  was 

penalty,  and  not  liquidated  damages  : — He] 

that  the  averment  in  the  declaration  of  the  no 

payment  of  the  5002.  as  liquidated  damages  w 

immaterial,  the  agreement  as  declared  on  c 

being  one  to  pay  a  sum  by  way  of  liquidat 

damages,  and  that  the  plaintiff  was  theratore  c 

titled  to  judgment,  as  the  plea  was  bad  forbei 

pleaded  to  the  damages  only.     Rdndel  v.  Schi 

4  C.  B.,  N.  S.  97  ;  27  L.  J.,  C.  P.  146  ;  4  Jur., : 

S.  310. 


-  AssessmexLt  on.] — Where  general  damag 


are  found  on  a  declaration  consisting  of  sevei 
counts,  which  are  good,  but  cannot  be  join€ 
the  proper  course  is  to  arrest  the  judgmen 
where  some  of  the  counts  are  good  and  othc 
bad,  a  venire  de  novo  issues  ;  but  in  the  case 
a  single  count  containing  good  and  bad  caue 
of  action,  the  court  will  neither  arrest  the  jud 
ment  nor  grant  a  venire  de  novo,  inasmuch  as 
will  be  intended  that  the  damages  were  giv< 
in  respect  of  the  good  causes  of  action  on] 
Kitchenwun  v.  Sheel,  3  Ex.  49  ;  18  L.  J.,  E 
23. 

Where  several  breaches  are  assigned,  some 
which    are    bad,  and    the   jury  gives   genei 
damages,  the  court  will  not  arrest  the  judgmei 
but  will  award  a  venire  de  novo.     Leach 
rhombus,  5  D.  P.  C.  612  ;  2  M.  &  W.  427 ;  M. 
H.  119. 

Where  some  of  the  counts  of  a  declaration  a 
good,  and  others  defective,  and  separate  damag 
have  been  assessed  on  each  count,  the  court  w; 
only  arrest  the  judgment  on  the  defective  count 
aliter,  if  the  verdict  was  general.  Hayter 
Moat,  6  D.  P.  C.  298 ;  2  M.  &  W.  56 ;  2  Gal 
188. 

A  declaration  set  out  a  contract  to  take  a  po 
tion  of  a  ship's  cargo,  on  the  ship's  arriving  at  I 
and  after  averring  the  plaintiff's  readiness  ai 
willingness  to  deliver  the  cargo  at  and  after  tJ 
ship's  arrival,  alleged,  as  a  breach,  that  the  d 
fendant,  before  the  arrival  of  the  ship,  discharg< 
the  plaintiff  from  delivering  the  cargo,  and  r 
fused  to  perform  the  agreement.  The  defendai 
pleaded,  thirdly,  as  to  so  much  of  the  breach  t 
related  to  the  discharging  the  plaintiff  froi 
delivering  the  cargo,  and  to  the  refusing  to  pe 
form  the  agreement,  that  he  did  not  discharj 
the  plaintiff,  or  refuse  to  perform  the  agreemen 
The  fourth  plea  was  as  to  so  much  of  the  breac 
as  related  to  the  defendant's  having,  before  tl 
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aTTiTal  of  the  vessel,  discharged  the  plaintiJS 
from  deliverini^  the  cargo,  and  refusal  to  per- 
form the  agreement,  &nd  averred  that,  before  the 
arrival  of  the  ship,  the  defendant  retracted  his 
discharge  and  refusal.  The  fifth  plea  was  as  to 
the  residue  of  the  breach,  and  traversed  the 
plaintiffs  readiness  and  willingness  to  deliver 
the  caigo.  The  jury  found  for  the  plaintiff  on 
all  the  issues  but  the  fifth,  and  on  that  issue  for 
the  defendant.  In  the  judgment  roll  the  damages 
were  assessed  for  the  plaintiff,  "  on  occasion  of 
the  breach  of  promise  in  the  declaration  assigned 
(other  than  the  part  of  the  breach  in  the  fifth 
plea)."  It  also  stated  that  the  plaintiff  was  in 
mercy  as  to  the  issue  found  for  the  defendant 
on  the  fifth  plea : — Held,  that  whatever  was  the 
construction  of  the  word  '*  residue  "  in  the  intro- 
ductory part  of  the  fifth  plea,  the  assessment  of 
damages  was  correct,  and  the  judgment  unim- 
peachable by  the  defendant.  That  if  the  term 
^  residue  "  in  the  fifth  plea  meant  that  part  of  the 
breach  not  covered  by  the  fourth  plea,  and  if  the 
fourth  plea  covered  only  that  part  of  the  breach 
which  related  to  what  took  place  before  the 
arrival  of  the  ship,  the  issue  on  the  fifth  plea  was 
immaterial,  as  the  third  and  fourth  issues  were 
found  for  the  plaintiff,  and  the  plaintiff  ought  to 
have  had  judgment  non  obstante  veredicto,  and 
that  the  defendant  was  not  entitled  to  complain 
of  having  judgment  wrongly  entered  in  his  own 
favour.  That,  if  the  "  residue"  meant  that  part 
of  the  breach  not  covered  by  either  the  third  or 
fourth  plea,  the  residue  amounted  to  nothing,  as 
the  third  plea  answered  the  whole  breach,  and 
that  on  tnat  view  the  fifth  plea  was  wholly 
irrelevant.  JkPClure  v.  Ripley,  5  Ex.  140;  19 
L.  J.,  Ex.  194— Ex.  Ch. 

Motion  to  Vary  —  Form  of  Order.]  —  On  a 
motion  to  reduce  damages,  the  court,  on  the  ap- 
plication of  the  plaintiffs,  made  it  part  of  the 
rule  that  the  plaintiffs  should  be  at  liberty  to 
sign  judgment  and  issue  execution  for  the  whole 
amount  of  the  damages ;  bnt  they  were  not  to 
levy  more  than  the  sum  not  objected  to,  and 
costs,  until  the  court  should  order  further.  Davey 
T.  Phelps,  2  M.  &  G.  300 ;  2  Scott,  N.  R.  564. 

Where  a  rule  nisi  for  reducing  the  damages  is 
granted,  execution  should  be  stayed  only  in 
respect  of  the  amount  mentioned  in  the  rule. 
Bate  V.  Pane,  13  Jnr.  609. 

A  rule  nisi  having  been  granted  to  reduce  the 
damages,  the  court  allowed  the  plaintiff  to  enter 
up  judgment  and  issue  execution,  for  that  part  of 
toe  damages  which  was  not  objected  to,  on  his 
electing  to  forego  the  rest.  Ilellings  v.  Young,  3 
Scott,  170. 


Timo.  ] — ^A  motion  to  increase  the  damages. 


found  by  the  jury  upon  a  trial  in  vacation,  made 
after  the  first  four  days  of  the  term,  is  too  late. 
Masters  v.  Farris,  1  C.  B.  715. 

AppoaL] — ^A  rule  to  reduce  damages  is  a 
rule  to  enter  a  verdict  within  17  &  18  Vict.  c.  125, 
8.  34,  and  consequently  gives  a  right  of  appeal. 
Hodgman  v.  West  Midland  Railway  Company, 
5  B.  &  S.  173  ;  8.  P„  Seeger  v.  Duthie,  30  L.  J., 
C.  P.  66  ;  8  C.  B.,  N.  8.  72. 

Vow  Trial  for  Bzoaiiive.]— 6^  New  Tkial. 
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1.  Presumption  and  Proof  of, 

2.  JSffeet  of,  76, 

1.  PSESITMPTION  AND  PROOF  OP. 

Presumption  of,  where  Person  not  Heard  of  for 
Seven  Years — Onns  probandi.] — By  deed,  dated 
in  1866,  trusts  of  personalty  were  declared,  after 
the  death  of  the  settlor,  in  &vour  of  a  person  by 
name.  The  named  person  had  not  been  heard  of 
since  1861.  There  was  no  evidence  as  to  the 
date  of  hi9  death,  and  on  the  death  of  the  settlor 
her  representatives  claimed  the  money,  contend- 
ing that  there  was  a  resulting  trust  in  her  &vour  : 
— Held,  that  where  a  trust  was  declared  by  de^ 
in  favour  of  a  named  person,  such  person  must, 
until  the  contrary  was  shewn,  be  taken  to  have 
been  in  existence  at  the  date  of  •  the  deed :  that 
the  onus  of  proving  his  death  before  that  date 
lay  on  the  representatives  of  the  settlor,  and  as 
it  had  not  been  discharged  by  them,  there  was 
no  resulting  trust,  and  the  money  must  be  paid 
to  the  representatives  of  the  named  person. 
CorUshley's  Trusts,  In  re,  14  Ch.  D.  846 ;  49 
L.  J.,  Ch.  266  J  28  W.  R.  536. 

If  a  person  has  not  been  heard  of  for  seven 
years,  there  is  a  presumption  of  law  that  he  is 
dead ;  but  at  what  particular  time  within  that 
period  he  died  is  not  a  matter  of  presumption, 
but  of  evidence,  and  the  onus  of  proving  that 
the  death  took  place  at  any  particular  time 
within  the  seven  years  lies  upon  the  person  who 
claims  a  right  to  the  establishment  of  which  that 
fact  is  essential.  Phene,  In  re,  5  L.  R.,  Ch.  139; 
39  L.  J.,  Ch.  316 ;  22  L.  T.  Ill ;  18  W.  R.  303. 

There  is  no  presumption  of  law  in  favour  of 
the  continuance  of  life,  though  an  inference  of 
fact  may  legitimately  be  drawn  that  a  person 
alive  and  in  health  on  a  certain  day  was  alive  a 
short  time  afterwards.    Ih. 

A.  died  on  the  5th  of  January,  1861,  having 
bequeathed  his  residuary  estate  equally  between 
his  nephews  and  nieces.  One  of  his  nephews, 
N.,  was  bom  in  18^29,  had  gone  to  America  in 
1853,  had  frequently  written  home  till  August, 
1858,  when  he  wrote  from  on  board  an  American 
ship  of  war,  but  from  that  time  no  letter  had  been 
received  from  him,  and  nothing  was  afterwards 
heard  about  him,  except  that  he  was  entered  in 
the  books  of  the  American  navy  as  having  de- 
serted on  the  16th  of  June,  1860,  while  on  leave  : 
— Held,  that  his  personal  representative  had  not 
establi^ed  a  title  to  any  share  of  the  estate,  and 
that  it  must  be  divided  among  the  nephews  and 
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nieces  who  were  proved  to  have  survived  the 
testator.    Ih, 

The  death  of  a  Ic^tee  is  presumed  after  he 
has  not 'been  hearcl  of  for  seven  years,  and 
there  is  no  presumption  of  law  that  he  lived 
beyond  the  firet  day  of  the  seven  years;  but 
the  onus  of  proving  that  he  survived  a  given  day, 
lies  on  those  who  claim  under  him.  And  the 
fact  that  the  person  who  takes  in  case  of  a  lapse, 
whether  as  next  of  kin  or  as  residuary  legatee,  is 
the  one  to  commence  proceedings  to  obtain  pay- 
ment of  the  money  to  himself,  does  not  shift  the 
onus  of  proof.  Lexcet^  In  re,  6  L.  R.,  Ch.  36(5 ; 
40  L.  J.,  Ch.  602 ;  24  L.  T.  533  ;  19  W.  R.  617. 
Affirming  11  L.  R.,  Eq.  236 ;  23  L.  T.  692. 

A  person  emigrated  to  Australia  under  circum- 
stances shewing  that  he  was  likely  to  communicate 
constantly  with  his  family  in  Ireland,  and  haviii[^ 
so  communicated  with  them  for  some  time,  then 
ceased  to  do  so,  and  was  not  heard  of  for  more 
than  seven  years.  From  his  last  letter  it  was 
probable  that,  had  he  lived,  he  would  have  con- 
tinued to  write  home.  Inquiries  were  made  by 
his  family  concerning  him,  and  advertisements 
published,  but  with  no  result : — Held,  that  there 
wa<<  sufficient  primil  facie  evidence  to  establish  a 
title  depending  on  his  death  without  issue  during 
the  lifetime  of  a  person  who  died  after  the  ex- 
piration of  the  seven  years,  and  to  authorize  the 
Landed  Estates  Court  to  proceed  on  a  petition 
for  sale  of  lands  held  under  that  title.  Wehh^ 
In  rp,  6  Ir.  R.,  Eq.  235. 

Where  a  party  has  not  been  heard  of  for  seven 
years  after  going  abroad  he  wiU«  at  the  expiration 
of  that  time,  be  presumed  to  be  dead,  but  there  is 
no  presumption  raised  by  the  law  as  to  the  time 
when  the  death  actually  took  place;  this  is  a 
matter  concerning  which  the  jury  must  form 
their  opinion  upon  the  particular  facts  of  the 
case.  Doe  d.  Slade  v.  Nepean,  2  N.  &  M.  219; 
S.  C.y  nom.  I>ue  d.  Knight  v.  Xrpean,  6  B.  &  Ad. 
86 ;  S.  C.  {in  error)^  Isepean  v.  Doe  d.  Knight^  2 
M.  &  W.  894. 

Where  a  person  has  not  been  he<iid  of  for  seven 
years,  there  is  no  presumption  of  law  that  he  died 
at  any  particular  period  during  that  time ;  and  it 
is  for  the  party  alleging  that  he  was  not  alive 
four  years  after  he  was  last  heard  of  to  prove 
that  'fact.  Lambe  v.  Orton,  29  L.  J.,  Ch.  286 ; 
6  Jur.,  N.  8.  61 ;  1  L.  T.  290. 

A  person  ought  not  to  be  presumed  to  be  dead, 
from  the  fact  of  his  not  having  been  heard  of  for 
seven  years,  if  the  other  circumstances  of  the 
case  render  it  probable  that  he  would  not  be 
heard  of  though  alive.  WaUon  v.  England^  14 
Sim.  28  ;  8  Jur.  1062. 

The  presumption  of  death  after  seven  years' 
absence  does  not  arise  where  the  probability  of 
intelligence  is  rebutted  by  circumstances.  Ditw- 
den  V.  Ilendertum,  2  Sm.  &  G.  360. 

When  a  person  has  not  been  heard  of  for  seven 
years  the  presumption  of  law  is  that  he  is  dead, 
but  there  is  no  presumption  when  he  died  ;  and 
he  must  be  taken  to  have  lived  to  the  end  of  the 
seven  years.  Dunn  v.  Snowden,  2  Drew.  &  Sm. 
201  ;  32  L.  J.,  Ch.  104 ;  7  L.  T.  5.58  ;  11  W.  R. 
160. 

Although  the  law  presumes  a  person  who  has 
not  been  heard  of  for  seven  years  to  be  dead,  yet, 
in  the  absence  of  special  circumstances,  it  draws 
no  presumption  from  that  fact  as  to  the  particular 
period  when  he  died ;  and  the  onus  of  proving 
death  at  any  particular  period  of  time  within  the 
seven  years  lies  with  the  party  alleging  death  at 


such  particular  time.  Thomas  v.'  TJitynm. 
Drew.  &  Sm.  298;  II  L.  T.  47;  13  W. 
226. 

Where  a  tenant  for  life  has  not  been  see: 
heard  of  for  fourteen  years,  by  a  person  resid 
near  the  estate  on  which  he  resided,  althoagh 
a  member  of  his  family,  it  is  prirn^  facie  evidc 
of  the  death  of  such  tenant.  Doe  d.  LUyy* 
Deakin,  4  B.  &  A.  433. 

A  tenant  for  life  entitled  beneficially  undc 
will  assigned  her  interests  to  secure  the  rej 
mcnt  of  certain  advances,  and  the  premiumE 
policies  on  her  life.  At  the  end  of  March,  li 
a  small  sum  of  money,  usually  paid  quarts 
was  paid  to  her.  Shortly  afterwards  she  wem 
a  pedestrian  tour,  and  had  never  been  heait 
since.  The  small  sum  which  became  payabh 
the  end  of  June  was  never  applied  for: — H< 
that  the  presumption  was  that  she  was  de 
that  on  the  evidence  she  could  not  be  presuc 
to  have  died  before  June,  1866  ;  but  that 
must  be  taken  to  have  died  soon  after  June,  1£ 
Hickman  v.  Uj)sall,20  L.  R..  Eq.  136  ;  23  W, 
776. 

As  to  Snrviyorship.] — There  is  nopresumpt 
of  law  arising  from  age  or  sex  as  to  survivors 
among  persons  whose  death  is  occasioned  by  4 
and  the  same  cause.  Wing  v.  Angrave^  8  H. 
Cas.  183  ;  30  L.  J.,  Cb.  65. 

Nor  is  there  any  presumption  of  law  that 
died  at  the  same  time.    lb. 

The  question  is  one  of  fact  depending  who 
on  evidence,  and  if  the  evidence  does  not  es 
blish  the  survivorship  of  any  one,  the  law  js 
treat  it  as  a  matter  incapable  of  being  det 
mined«  The  onus  probandi  is  on  the  pers 
asserting  the  affirmative.    lb. 

Where,  therefore,  a  husband,  wife  and  two  ct 
dren  were  swept  off  the  deck  of  a  vessel  by  c 
wave,  and  there  was  no  distinct  evidence  tl 
any  one  was  seen  later  than  another,  althou, 
evidence  was  given  that  the  husband  was  a  stroi 
man  and  a  good  swimmer,  and  thewifewat 
weak  and  delicate  woman,  and  could  not  swim 
all,  the  court  would  not  assume  that  one  surviv 
the  other.    lb. 

A.  made  a  will  by  which,  under  a  power  of  a 
pointment  reserved  to  her  in  her  father's  will,  s. 
bequeathed  her  property  to  her  husband  ;  *"  ai 
in  case  my  husband  shall  die  in  my  lifetime," 
W.  The  husband  made  a  will  in  the  same  tern 
The  husband  and  wife  were  by  the  same  wa 
swept  off  the  deck  of  a  vessel  in  a  storm  at  se 
and  were  drowned.  No  evidence  was  given 
prove  that  one  survived  the  other  : — Held,  th; 
W.  could  not  claim  under  either  will,  and  thi 
the  property  went  over  to  those  who  by  tJ 
father's  will  were  to  take  in  default  of  appoin 
ment  by  the  daughter.    lb. 

The  union  of  the  two  titles  of  W.  did  not  aflPe* 
the  case,  for  he  could  not  succeed  in  one  becauj 
he  did  not  succeed  under  the  other,  but  wi 
bound  to  establish  his  claim  clearly  under  oi 
or  the  other.    lb. 

A  young  sailor  was  last  seen  in  the  summer  < 
1 840  going  to  Portsmouth  to  embark.  H is  gran( 
mother  died  in  March,  1841,  It  was  presume 
that  he  was  the  survivor.  Tindall^  In  re^  9 
Beav.  151. 

Where  a  vessel  is  proved  to  have  sailed,  and  hi 
not  been  heard  of  for  two  or  three  years,  it  is  i 
be  presumed  that  she  is  lost ;  but  at  what  tim 
an  individual,  who  sailed  on  board  of  snch  vesse 
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perished,  is  to  be  collected  by  the  jury  from  the 
particular  circamstances  of  the  case.  Watson 
V.  King,  I  Stark.  121. 

A  son,  first  tenant  in  tail  in  remainder,  left 
this  county  on  the  1 1th  of  April,  1858,  and  was 
ncTer  heard  of  afterwards ;  his  father,  tenant 
for  life,  died  on  the  8th  of  May,  1858  :— Held, 
in  1872,  that  it  should  be  presumed  that  the  son 
survived  the  father.  Peniiefatlier  v.  PennefatJter^ 
6  Ir.  K.,  Eq.  171. 

A  testator  gave  his  residuary  estate  in  trust  for 
such  of  his  seven  nephews  and  nieces  as  should 
be  living  at  his  death,  with  a  substitutionary  gift 
to  the  issue  of  any  nephew  or  niece  who  should 
predecease  him  leaving  issue.  The  testator  died 
in  October,  1858.  One  of  his  nephews  had  gone 
abroad  in  1848,  being  then  unmarried  and  in 
delicate  health.  Pie  occasionally  wrote  to  his 
family,  but  his  last  letter  whs  dated  July,  1852, 
and  since  its  receipt  nothing  had  been  heard  of 
faim.  The  court  dealt  with  the  residuary  estate 
on  the  footing  that  the  nephew  in  question  had 
predeceased  the  testator  and  left  no  issue. 
Manby,  In  re,  25  W.  R.  427. 

Oift  orer  on  Death — Commorientes.] — ^A  testa- 
tor left  legacies  to  three  persons,  and  if  any  of 
them  died  their  share  was  to  go  to  the  others. 
One  of  the  legatees  and  the  testator  died  at  the 
same  instant : — Held,  that  *'  death  "  must,  ac- 
cording to  the  ordinary  rule,  mean  death  in  the 
testator*8  lifetime,  and  that  the  legacy  of  the 
legatee  so  dying  became  part  of  the  residue. 
Elliott  -v.  SmUh,  Elliott,  In  re,  22  Ch.  D.  236  ; 
52  L.  J.,  Ch.  222 ;  48  L.  T.  27  ;  31  W.  R.  336. 

Of  DeAih  without  Imvo.]— After  the  lapse  of  a 
period  of  more  than  100  years,  in  the  absence  of 
evidence  to  the  contrary,  the  death  of  a  party 
without  issue  may  be  presumed.  Doed,  Old- 
kam  V.  WoUey\  8  B.  &  C.  22 ;  S,  C,  nom.  J)oe 
d.  Oldnall  v.  Deakin,  2  M.  &  R.  195  ;  3  C.  &  P. 
402. 

In  pedigree  cases,  persons  presumed  to  be  dead 
are  presumed  to  have  died  unmarried  and  without 
issue.    lb. 

The  pedigree  of  a  claimant  as  a  descendant 
from  the  seventh  son  of  the  first  peer,  who  was 
so  created  by  letters  patent  to  hold  to  him  and 
the  heirs  male  of  his  body,  staled  that  that  peer 
left  seven  sons  ;  that  the  issue  of  the  first  and 
second  were  extinct,  and  that  the  four  next  died 
-without  issae,  there  being  no  contemporaneous 
•account  of  them,  nor  other  evidence,  except  re- 
putation in  the  &mily,  which  agreed  with  the 
pedigree : — Held,  that  it  might  be  presumed 
they  died  without  issue,  more  especially  as, 
during  a  long  contest  for  the  dignity,  no  descen- 
dant from  them  claimed  it.  Roscommon's  (Earl) 
case,  6  C.  &  F.  97. 

A  woman  emigrated^  along  with  her  husband 
and  seven  children,  to  America,  in  1847,  where 
she  died  in  1866,  and  not  any  of  the  children  had 
.  been  heard  of  for  ten  years  preceding  the  trial : 
— Held,  that  it  could  not  he  presumed  that  all 
the  seven  children  had  died  without  issue. 
MnlUUjf  V.  WaUh,  6  Ir.  R.,  C.  L.  314. 

In  making  a  title  by  pedigree,  evidence  that  a 
man  has  not  been  heard  of  for  many  years  is 
sufficient  evidence  prim&  facie  to  prove  him 
dead  without  issue.    Botoe  v.  Hasland,  1  W.  Bl. 

404. 

l*roof  by  one  of  a  family  that  manyyeai-s 
before  a  younger  brother  of    the   person  last 


seised  had  gone  abroad,  and  that  the  belief  of  the 
family  was  that  he  had  died  there,  and  that  the 
witness  had  never  heard  in  tiie  family  of  his 
having  been  married,  is  prim^  facie  evidence 
that  the  party  was  dead  without  lawful  issue,  to 
entitle  the  next  claimant  by  descent  to  recover 
in  ejectment.  I>ae  d.  Banning  v.  Oriffin,  15 
East,  293. 

In  Cases  of  Bigamy.]— iS^^  Ckiminal  Law. 

In  other  Cases  between  Husband  and  Wife.] — 
See  Husband  and  Wife. 

Insnffioient  Proof  of.] — A  testator  gave  a 
legacy  to  be  equally  divided,  within  twelve 
months,  between  the  children  of  P.  who  should 
be  living  at  his,  the  testator's,  death,  such  sum  to 
be  raised  out  of  the  property  thereinafter  given 
to  his  executrix  for  life.  He  then  gave  to  his 
executrix  real  and  personal  estate  for  her  life, 
and  after  her  death  to  the  children  of  P.  living 
at  his,  the  testator's,  death.  At  the  testator's 
death  in  January,  1847,  there  were  four  children 
of  P.  living,  but  another,  J.  T.  P.,  had  not  been 
heard  of  since  February,  1845,  and  nothing  ever 
was  heard  of  him  afterwards.  The  executrix  paid 
to  the  four  children,  who  were  known  to  be  liv- 
ing, four  fifth  shares  of  the  legacy,  but  did  not 
raise  the  remaining  fifth.  In  1851  she  became 
lunatic,  and  in  1852  the  funds,  to  the  income  of 
which  she  was  entitled  for  life,  were  transferred 
to  the  credit  of  the  lunacy  to  the  account  of  the 
lunatic  and  the  children  of  P.,  and  the  income 
was  ordered  to  be  applied  for  her  benefit.  In 
1871  the  four  survivmg  children  of  P.  and  the 
administrator  of  J.  T.  P.  petitioned  that  the  re- 
maining fifth  share  of  the  legacy,  with  interest, 
might  be  paid  to  the  four  children,  or,  if  not, 
then  to  the  administrator  of  J.  T.  P. : — Held, 
that  there  being  no  proof  that  J.  T.  P.  survived 
the  testator,  the  share  must  be  paid  to  the  four 
children  who  were  known  to  have  survived  him  ; 
that  the  manner  in  which  the  court  had  dealt 
with  the  fund  took  the  case  out  of  the  statute  as 
to  the  principal,  but  that  only  six  years'  arrears 
of  interest  should  be  given.  Walker,  In  re,  7  L. 
R.,  Ch.  120  ;  41  L.  J.,  Ch.  219  ;  25  L.  T.  775  ;  20 
W.  R.  171. 

When  the  evidence  that  a  legatee  did  not  sur- 
vive the  testator  is  not  conclusive,  and  it  appears 
that  better  evidence  might  possibly  be  obtained, 
the  court  will  not  draw  an  inference  that  the 
legatee  is  dead,  but  direct  the  amount  of  the 
legacy  to  be  carried  to  a  separate  account. 
Blwdes,  In  re,  Eraser  v.  Benton,  28  L.  T.  392. 

Direotion  to  Jury — ^Aotion  on  PoUoy  of  In- 

snranee.J — ^A  policy  on  the  life  of  Nutt  was 
granted  m  1863.  An  action  was  brought  upon 
it  in  1874,  and  the  question  was  whether  Nutt 
was  then  alive  or  dead.  He  had  been  absent 
from  his  former  home  for  more  than  seven  years, 
having  left  it  in  1867.  His  sister  and  brother-in- 
law,  who  lived  where  he  had  formerly  lived,  gave 
evidence  as  to  his  absence,  and  said  they  had  not 
heard  of  him  for  more  than  seven  years.  On 
cross-examination,  they  said  that  a  niece  of  his 
had  said  that  when  she  was  in  Melbourne,  in 
December,  1872,  or  January,  1873,  she  saw  a 
man  whom  she  believed  to  be  her  uncle  Nutt, 
but  he  was  lost  in  the  passing  crowd  before  she 
was  able  to  get  to  speak  to  him.  No  effort  ap- 
peared to  have  been  made  to  find  him  at  Mel- 
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bournef  and  the  other  relatives  believed  the  niece 
to  have  been  mistaken.  The  jury  expressed  a 
similar  opinion.  The  judge  directed  the  juiy 
that  they  "  could  not  say  timt  the  man  had  not 
been  heard  of  during  the  last  seven  years  when 
one  of  his  relatives  declared  that  she  had  seen 
him  alive  and  well  within  the  last  three  years  ; 
and  still  less  could  they  say  that  he  had  never 
been  heard  of,  when  all  the  members  of  the 
family  stated  that  they  had  heard  what  she  had 
stated,"  and  "  that  the  ground  for  the  presump- 
tion of  death  from  a  man  having  been  absent  for 
seven  years  was  entirely  removed  by  the  direct 
evidence  that  everv  relative  had  heard  that  he 
was  alive."  And  Lastly,  the  judge  said  to  the 
jury :  "  Under  these  circumstances,  unless  you 
are  prepared  to  find  that  he  was  dead  in  April, 
1875,  and  find  it  upon  evidence  which  tends  to 
prove  exactly  the  contrary,  and  in  the  absence 
of  that  evidence  upon  which  alone  the  presump- 
tion should  be  raised  of  his  death,  your  verdict 
ought  to  be  for  the  defendant"  The  Court  of 
Appeal  considered  this  to  be  a  misdirection,  and 
oi^iered  a  venire  de  novo.  On  appeal,  the  Lords 
were  equally  divided,  and  so  the  decision  of  the 
Appeal  Court  stood  affirmed.  Prudential  Assur- 
ance  C&mpany  v.  Edmonds^  2  App.  Cas.  487. 

Evidenoe  of  Entry  in  Begister.] — The  proper 
way  to  prove  the  death  of  a  person  is  by  a  certi- 
fiea  copy  of  the  entry  in  the  register  of  deaths, 
but  such  evidence  ought  in  general  to  be  sup- 
ported by  an  affidavit  as  to  the  fact  of  ttie  burial. 
Riteley  v.  Sheplwrd,  21  W.  R.  782. 


And  Production  of  Will.]— To  prove  that 


W.  F.  of  L.  was  dead,  his  will,  dated  in  1817, 
from  the  Prerogative  Court,  was  produced,  and 
also  an  examined  copy  of  the  register  of  burials 
of  L.,  of  1817,  containing  an  entry  of  the  burial 
of  a  W.  F.  of  L.  And  it  was  stated  by  a  niece  of 
W.  F.  that  he  was  dead,  and  that  she  had  re- 
ceived a  legacy  of  lOOZ.  under  his  will,  but  was 
not  at  the  place  when  he  died : — Held,  to  bo 
sufficient  evidence  of  the  death  of  W.  F.  Doe  d. 
Hall  V.  Penfold,  8  C.  &  P.  5.S6. 


Biflcretion  of  Bank  of  England.] — Evi- 


dence which  the  Court  of  Chancery  may,  in 
uncontested  cases,  consider  sufficient  to  prove  a 
death,  is  not  necessarily  binding  and  conclusive 
upon,  or  to  be  accepted  as  satisfactory  by,  the 
Bank  of  England.  The  bank  has  a  discretion  to 
exercise  for  its  own  protection  and  the  benefit 
of  the  public ;  and  the  court  will  not  compel  it, 
when  exercising  that  discretion  bonft  fide,  to 
depart  from  its  own  settled  practice.  Prosser 
V.  Bank  of  Englayid,  13  L.  R.,  Eq.  611  ;  41  L.  J., 
Ch.  327  ;  26  L.  T.  60 ;  20  W.  R.  362. 


Beoital  in  Priyate  Aot.]— Recital  of  the 


death  of  a  prior  tenant  for  life  in  a  private  act 
of  parliament  is,  upon  an  application  by  a  subse- 
quent tenant  for  life  for  payment  of  the  income, 
insufficient  evidence  of  the  death.  Cowell  v. 
Chambers,  21  Beav.  619, 


Proof  of  EziBtenoe  and  Death— Search.] 


— Ejectment  in  1849  by  a  reversioner  for  premises 
demised  in  iBOl  for  three  lives  and  twenty-one 
years.  Two  of  the  cestuis  que  vie  had  died  be- 
fore 1828.  No  witness  was  called  who  had  ever 
known  the  third ;  and  except  the  mention  of 
him  in  the  lease  (which  described  him  as  aged 


ten  years),  there  was  no  proof  that  he  had 
existed.     No  evidence  of  search  for   him 
given  : — Held,  that  to  raise  the  presumptio: 
his  death  there  should  have  been  evidence 
he  had  not  been  heard  of  by  those  persons 
would  naturally  have  heard  of  him  had  ho  1 
alive,  or  that  search  had  been  inefEectually  n 
to  find  such  a  person ;  and  that  the  mere 
that  no  witness  called  had  heard  of  him  was 
sufficient.    Doe  d.  France  v.  Andrews^  15  Q 
756. 


2.  Effect  of. 

Of  Joint  Officer.] — When  protectors  o; 
settlement  aie  appointed  under  3  &  4  Wil! 
c.  74  (The  Fines  and  Recoveries  Act),  s.  32, 
protectorship  is  not  determined  by  the  death 
one  of  them,  but  vests  in  the  survivor  or  surviv 
Bell  V.  Holthy,  15  L.  R,,  Eq.  178  ;  42  L.  J., 
266 ;  28  L.  T.  9  ;  21  W.  R.  321. 

Pnblio  Officers.] — A  commissioner  in  ba 
ruptcy  obtained  leave  of  absence,  and  the  L 
Chancellor,  under  17  &  18  Vict.  c.  119,appoin 
the  registrar  attached  to  his  court  to  act  in 
stead  for  two  months.  The  commissioner  d 
before  the  two  months  expired  : — Held,  that 
order  made  by  the  registrar  sitting  under  t 
appointment,  dated  the  day  after  the  death 
the  commissioner,  was  void.  Corles,  Ex  pa, 
3  Do  G.  &  J.  484  ;  28  L.  J.,  Bk.  15  ;  5  Jur.,  N 
110, 

Where  an  appointment  has  been  made,  un* 
9  &  10  Vict.  c.  95,  B.  25,  which  authorizes  in  po] 
lous  districts  the  appointment  of  two  persons  * 
execute  jointly  the  office  of  clerk,  under  si 
regulations  as  to  the  division  of  the  duties  a 
emoluments  of  the  office  as  shall  from  time 
time  be  made,"  the  death  of  one  does  not  vaci 
the  office  as  to  the  other.  iZe?^.  v.  WaJte,  8  El 
Bl.  384  ;  4  Jur.,  N.  S.  68. 

A  plaint  was  heard  before  a  deputy  judge  oJ 
county  court,  and  he,  after  the  death  of  the  jud 
whose  deputy  he  was,  sent  a  written  statement 
his  decision  to  the  judge  s  successor,  who  receiv 
and  entered  it  as  his  j  udgment.    The  court  (wit 
out   expressly  deciding  that  the  judgment 
entered  was  void)  granted  a  rule  nisi  for  a  pi 
hibition  against  proceeding  upon  it,  in  order 
give  the  parties  an  opportunity  of  applying 
the    new    judge    for    a    re-hearing.     Hoey 
MFarlane,  4  C.  B.,  N.  S.  718  ;  4  Jur.,  N. 
785. 

Where  three  commissioners  and  their  successo 
were  appointed  Jx>  transact  the  business  under  { 
inclosure  act,  and  the  act  of  any  two  of  them  w 
to  be  valid,  an  assessment  executed  by  two,  aft 
the  death  of  one  of  the  three,  and  before  tl 
appointment  of  a  successor,  was  invahd.  Doe  i 
NwhoUan  v.  Middleton,  3  B.  &  B.  214. 

On  Joint  Contracts.]- A.,  B.,  C,  D.  and  1 

obtained  a  concession  from,  and  entered  into 
contract  with,  the  Egyptian  Government  for  th 
construction  of  certain  works.  Before  the  work 
had  been  actually  begun,  A.  died.  Doubts  %y 
isting  as  to  the  rights  of  A.*8  trustees  and  execc 
tors  (who  by  his  will  had  the  fullest  power  c 
management  given  them,  and  of  completing  an; 
existing  contracts),  and  the  other  oontractoi 
inter  se,  a  contract  was,  after  considerable  negc 
tiation,  drawn  up  between  B.,  C,  D.  and  E 
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and  "  executors  and  trastees  of  the  will  of  '* 
A.,  and  signed  by  B.,  C,  D.  and  E.  before  the 
will  of  A.  had  been  proved.  The  agreement  was 
that  the  work  should  be  completed  in  the  joint 
interests  of  the  survivors  and  the  estate  of  A. 
Subsequently  one  of  the  executors  and  trustees 
renounced  and  disclaimed,  and  the  others  signed 
the  agreement.  B.,  C,  D.  and  E.  filed  a  bill  to 
set  aside  the  agreement  for  a  declaration  that  the 
partnership  was  dissolved  by  A.*b  death,  and  for 
winding-up : — ^Held,  first,  that  the  agreement 
was  binding  on  all  parties.  M^  Clean  v.  Kennardy 
9  L.  R.,  Ch.  336  ;  43  L.  J.,  Ch.  323  ;  30  L.  T. 
186  ;  22  W.  R.  382. 

Held,  secondly,  that  independently  of  the 
agreement,  the  right  of  Ai's  representatives  was 
to  have  the  contract  completed,  the  estate  being 
liable  to  contribute  towards  the  required  capital, 
and  liable  for  any  losses.    lb. 

On  Pertonal  Contraets.] — The  retainer  of  an 
attorney  is  determined  by  the  death  of  his  client. 
Whitehead  v.  Lordy  7  Ex.  691 ;  21  L.  J.,  Ex. 
239. 

Where  a  contract  is  for  personal  services,  the 
death  of  the  person  who  is  to  render  those  services 
determines  the  contract  for  the  future,  but  it  does 
not  rescind  it  ab  initio,  or  take  away  any  right  of 
action  already  vested  or  accrued.  Stubbt  v.  Moly- 
well  Ruilvoay  Compam,  2  L.  R.,  Ex.  311 ;  36 
L.  J.,  Ex.  166  ;  16  W.  R.  869. 

In  contracts  for  personal  services,  it  is  an 
implied  condition  that  the  death  of  either  party 
shall  dissolve  the  contract.  Ibrrow  v.  Wilson^ 
i  L.  R.,  C.  P.  744  ;  38  L.  J.,  C.  P.  326  j  18 
W.  R.  43. 

A.  was  hired  by  P.  to  serve  as  farm  bailiff,  at 
we^ly  wages,  with  other  advantages,  and  a 
residence  in  a  farmhouse ;  the  service  to  be 
determinable  by  a  six  months'  wages.  P.  died : — 
Held,  that  P.*s  personal  representative  was  not 
bound  to  continue  A.  in  her  service,  or  pay  him 
six  months*  wages.    lb, 

A.  agreed  wiUi  B.  that  he  would  endeavour  to 
sell  a  picture  belonging  to  B.,  and  that  if  he  suc- 
ceeded in  selling  it,  B.  should  pay  him  lOOZ.  B. 
died  before  the  picture  was  sold.  In  an  action 
against  his  administratrix,  upon  this  agreement, 
the  count  alleged  that  in  pursuance  of  the  agree- 
ment, A.  did,  before  and  after  the  death  of  B., 
endeavour  to  sell,  and  after  his  death  he  did,  in 
consequence  of  such  endeavours,  succeed  in  selling 
the  picture,  which  sale  was  confirmed  by  the  ad- 
ministratrix, and  that  she  refused  to  pay  the 
money  : — ^Held,  that  the  count  disclosed  no  cause 
of  action  ;  inasmuch  as  the  authority  from  B.  to 
A.  to  sell  the  picture  was  revoked  by  his  death, 
and  his  administratrix's  confirmation  of  the  sale, 
in  the  absence  of  an  allegation  that  she  was  aware 
of  the  existence  of  the  contract  between  A.  and  B. 
was  no  adoption  of  the  contract  by  her  so  as  to 
make  her  liable  to  pay  the  money.  Campanari 
V.  Woodhum,  15  C.  B.  400  ;  3  C.  L.  R.  14  ;  24 
L.  J.,  C.  P.  13  ;  1  Jur.,  N.  S.  17. 

On  Partnenhip.]— &r/;  Pabtnebship. 

On    Guarantee.]  —  See    Pbinoipal     and 

SUBBTT. 

During  Action.]— /Sm  Pbaotige. 
Bnring  Arbitration.]— iS^  Abbitbation. 


During  Criminal  Proeeodingt.] — See  Obimi« 
NAL  Law. 

• 

Aetion  in  respect  of.] — The  death  of  a  person 
cannot  at  common  law  be  made  the  subject  of  an 
action  for  damages ;  and  this  rule  extends  to  the 
action  for  loss  of  service,  when  the  servant  is 
killed  on  the  spot.  Osborne  v.  OiUetty  8  L.  R., 
Ex.  88 ;  42  L.  J.,  Ex.  53 ;  28  L.  T.  197 ;  21 
W.  R.  409. 


DEBENTURE. 

See  COMPANY. 


DEBTORS   ACT. 

1.  Abolition  of  Imprisonment  for  Debt, 

2.  Order  for  Committal  under  s,  5,  83. 

3.  Arrest  of  Defefidant  about  to  quit  Eng» 

land,  86. 

4.  Other  Matters,  %7 . 

1.  Abolition  of  Impbisonmekt  fob  Debt. 

Policy  and  EfElMt  of  Acta— Discretion.]— The 
Debtors  Act,  1869,  while  abolishing  the  penalty 
of  imprisonment  for  debt  in  the  case  of  an  honest 
debtor,  is  intended  for  the  punishment  of  a 
fraudulent  or  dishonest  debtor,  and  is  in  that 
sense  vindictive.  Harris  v.  Ingram,  13  Ch.  D. 
338  ;  49  L.  J.,  Ch.  123  ;  41  L.  T.  613  ;  28  W.  IL 
434. 

The  policy  and  effect  of  the  Debtors  Acts,  1869 
and  1878,  considered.    lb. 

See  further,  Barrett  v.  Hammond,  Holroyde 
V.  Oamett,  and  Doodson  v.  Turnei*,  infra. 

Act  does  not  apply  to  Crown  Debts.] — ^A  defen- 
dant at  the  suit  of  the  crown  is  liable  to  arrest 
as  if  the  Debtors  Act  had  not  passed,  crown  debts 
not  being  either  directly  or  by  implication  re- 
ferred to  in  that  act.  Under  these  circumstances 
it  is  not  necessary  to  go  through  the  form  of  an 
inquisition,  as  in  the  case  of  an  extent.  Att,- 
Ocn.  V.  Edmunds,  22  L.  T.  667. 

What  arc  Crown  Debts.] — An  appellant  in  an 
appeal  to  the  House  of  Lords  in  a  chancery  suit 
had,  in  conformity  with  the  practice  in  such 
appeals,  entered  into  a  recognizance  for  the  pay- 
ment of  the  respondents*  costs  if  unsuccessful. 
The  appeal  was  unsuccessful,  and  the  appellant 
making  default  in  payment  of  respondents'  costs, 
the  recognizance  was  estreated,  and  he  was 
arrested  under  process  from  the  Court  of  Ex- 
chequer:— Held,  that  he  was  a  debtor  to  the 
crown  in  respect  of  such  costs,  and  therefore 
that  the  Debtors  Act,  1869,  did  not  apply  to  the 
case,  and  he  was  not  entitled  to  be  aischarged 
from  custody.  Smith,  In  re,  2  Ex.  D.  47  ;  46  L. 
J.,  Ex.  73  ;  35  L.  T.  858. 

liabilil^  of  Trustees— Cacct  decided  prcYions 
to  41  ft  &  Vict.  c.  54.]— A  defaulting  trwtee. 
who  has  disregarded  an  order  for  payment  of 
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trust  moneys  into  court,  is  not  protected  from 
attachment  by  the  act.  Young  v.  Dallimore,  22 
L.  T.  119  ;  18  W.  R.  445. 

For  the  purpose  of  bringing  a  trusted  within 
the  third  exception  of  s.  4  of  the  Debtors  Act, 
1869,  it  must  appear  that  money  ordered  to  be 
paid  by  him  had  at  some  time  been  in  his  posses- 
sion or  under  his  control,  and  the  fact  that  a 
trustee  has  upon  his  appointment  promised  to 
make  good  the  deficiency  of  a  former  trustee 
does  not  make  him  liable  to  committal  for  non- 
compliance with  an  order  directing  him  to  pay. 
Cuddifordf  Ea  parte ^  HinckSy  In  r<?,  45  L.  J., 
Bk.  127  ;  34  L.  T.  666  ;  24  W.  R.  931. 

In  order  to  bring  a  trustee  within  the  third  ex- 
ception of  s.^4  of  the  Debtors  Act,  1869  (32  &  33 
Vict.  c.  62),  it  is  not  necessary  that  the  money 
should  have  been  in  his  sole  possession  or  under 
his  sole  control.  Therefore,  where  a  sum  of 
money,  forming  part  of  the  assets  of  a  testator's 
estate,  was  paid  into  a  bank  to  the  joint  account 
of  two  executors,  with  power  to  one  of  them  to 
draw  cheques,  and  he  drew  out  the  money  and 
misapplied  it,  and  an  order  was  made  against 
both  executors  for  payment  of  the  money  into 
court  ;r— Held,  that  the  other  executor  was  with- 
in the  exception,  and  that  a  writ  of  attachment 
might  be  issued  against  him  for  non-payment  of 
the  money.  Bvans  v;  BeaVf  lO  L.  R.,  Cb.  76 ; 
31  L.  T.  625  ;  23  W.  R.  67. 

The  Debtors  Act,  1869  (32  &  33  Vict  c.  62), 
applies  to  an  application  under  41  Geo.  3,  c.  90, 
s.  6,  to  enforce  an  order  of  the  Irish  Court  of 
Chancery.  Ferguson  v,  Ferguton^  10  L.  R.,  Ch. 
661  ;  44  L.  J.,  Ch.  615. 

Though  the  exception  in  the  Debtors  Act, 
1869,  as  to  imprisonment  for  default  by  a  trustee 
to  pay  "any  sum  in  his  possession  or  under  his 
control,"  applies  where  a  trustee  has  improperly 
parted  with  the  fund,  it  does  not  apply  where, 
although  through  his  wilful  default^  he  has  never 
had  it  in  his  possession.    Ih, 

A  trustee  in  liquidation  was  ordered  to  pay  the 
taxed  costs  of  the  solicitor  and  the  costs  of  the 
motion  upon  which  the  order  was  made.  On 
default,  he  was  committed  to  prison  for  his  con- 
tempt of  court  in  disobeying  the  order  : — Held, 
that  the  order  of  committal  was  wrong,  for  that 
the  costs  of  the  motion  could  not  be  said  to  be 
moneys  in  his  hands  as  a  trustee  within  s.  4, 
sub-s.  3,  of  the  Debtors  Act,  1869.  SJiarpe,  Ex 
parte,  Hind,  In  re,  37  L.  T.  168. 

A  person  who  has  been  ordered  to  repay  to  the 
trustee  of  a  bankrupt's  estate  money  which  he 
has  received  by  way  of  fraudulent  preference, 
does  not  hold  the  money  in  a  fiduciary  capacity 
within  the  meaning  of  s.  4  of  the  Debtors  Act, 
1869,  and  cannot,  therefore,  if  he  makes  default 
in  payment  of  the  money,  be  committed  to  prison 
under  that  section.  Ilooson,  Ex  parte.  Chapman, 
In  re,  8  L.  R.,  Ch.  231  ;  42  L.  J.,  Bk.  19 ;  28  L; 
T.  4 ;  21  W.  R.  162— L.  J. 

The  9th  section  of  the  Debtors  Act.  1869,  is 
only  intended  to  preserve  to  the  Court  of  Bank- 
ruptcy the  special  powers  of  imprisonment  con- 
ferred upon  it  by  such  sections  as  the  19th,  70th, 
and  93rd  of  the  Bankruptcy  Act,  1869,  and  is  not 
intended  to  preserve  to  the  Court  of  Bankruptcy 
any  powers  of  imprisonment  for  debt  which  have 
been  taken  away  from  other  courts  by  the  Debtors 
Act,  1869.    Ih, 

Money  received  by  a  creditor,  who  was  a  married 
woman,  by  way  of  fraudulent  preference,  does 
not  constitute  a  trust  fund  for  the  benefit  of  the 


bankrupt's  estate,  and  the  non-compliance  bj 
creditor  with  the  order  of  the  court  to  pay 
fund  over  to  the  trustee  in  the  bankruptcy  d 
not  subject  such  creditor  to  imprisonment, 
being  within  the  third  exception  to  the  4th  s 
tion  of  the  Debtors  Act,  1869.  Wood,  Ex  pai 
Chapman,  In  re,  21  W.  R.  71. 

A  trustee  who  has  received  trust  money 
deemed  to  have  it  in  his  possession  until  he  d 
charges  himself  of  his  trust,  and  he  may 
atta^ed,  as  being  within  the  third  exception 
s.  4  of  the  Debtors  Act,  1869,  for  making  defa; 
in  payment  of  a  sum  so  received,  and  ordered 
a  court  of  equity  to  be  paid  by  him  notwithstai 
ing  that  he  may  have  parted  with  the  acti 
possession  of  or  control  over  the  money  prior 
the  order  for  payment.  Middleton  v.  Chich^st 
6  L.  R.,  Ch.  162;  40  L.  J.,  Ch.  237  ;  24  L.  T.  17 
19  W.  R.  299,  369. 

But  interest,  due  from  him  in  respect  of  tri 
money  so  received,  is  not  money  in  his  possessi 
or  under  his  control,  and  an  attachment  will  n 
issue  for  non-compliance  with  an  order  directh 
payment  of  such  interest.    lb. 

A  trustee,  who  had  been  ordered  in  a  suit 
pay  into  court  an  amount  admitted  to  be  di 
from  him,  and  mixed  with  his  own  moneys,  w 
adjudicated  bankrupt : — Held,  that  although  t] 
debt  was  one  from  which  an  order  of  dischari 
would  not  release  him,  still,  as  it  was  a  del 
provable  under  the  bankruptcy,  he  was,  pendii 
the  bankruptcy  proceedings,  protected  by  tl 
Bankruptcy  Act,  1869,  s.  12,  from  attachmei 
for  disobedience  to  the  order.  Cobham  v.  Balto- 
10  L.  R.,  Ch.  665  ;  44  L.  J.,  Ch.  702  ;  23  W.  1 
865. 


41  ft  42  Vict.  c.  5i.]— Gives  the  court 


dUcretion  in  cases  falling  within  sub-ss.  3  and 
of  s,  4,  relating  to  trustees  and  solicitors. 


Cases  Decided  snbsequent  to  41  ft  42  Viol 


c.  64.] — On  application  for  an  attachment  againt 
a  defaulting  trustee,  the  court  has  jurisdiction  t 
inquire  into  the  circumstances  of  the  case,  an 
where  there  has  been  no  actual  fraud  or  em 
beszlcment,  but  merely  an  erroneous  applicatio: 
of  the  trust  fund,  may  refuse  the  application  fo 
an  attachment.  Barrett  v.  Hammond  (10  Ch.  I 
285)  followed.  MarrisY.  Ingram  (13  Ch.  D.  338 
distinguished.  Holroyde  v.  Oamett,  20  Ch.  D.  532 
51  L.  J.,  Ch.  663  ;  46  L.  T.  801 ;  30  W.  R.  604. 

Under  the  discretion  conferred  upon  the  cour 
by  the  Debtors  Amendment  Act,  1878,  the  cour 
will  refuse  to  grant  an  application  for  a  writ  o 
attachment  against  a  defaulting  trustee  where 
owing  to  the  defaulter  being  wholly  withou 
means,  no  useful  object  would  be  gained  thereby 
Mackenzie,  In  re,  44  L.  T.  618. 

The  policy  of  the  Debtors  Acts,  1869  and  1878 
in  leaving  a  defaulting  trustee  exposed  to  th< 
penalty  of  imprisonment  is  not  vindictive ;  th< 
object  of  the  penalty  is  simply  to  produce  pay 
ment  of  the  money.  Barrett  v.  Hamnumd,  1( 
Ch.  D.  286  ;  48  L.  J.,  Ch.  249  ;  27  W.  R.  471. 

Where  it  is  shewn  that  imprisonment  of  i 
defaulting  trustee  will  not  be  productive  of  pay- 
ment, the  court,  in  the  exercise  of  the  discretion 
given  by  the  Debtors  Act,  1878,  will  refuse  ai 
application  for  a  writ  of  attachment.    lb. 

Where  a  trustee  had  sold  out  trust  funds  and 
lent  them  to  a  cestui  que  trust,  and  an  order  wae 
made  for  payment  of  the  same  into  court  by  the 
trustee ;  the  court,  under  the  circumstances  oi 


81 


DEBTORS    ACT. 


82 


the  case,  and  being  satisfied  that  the  trustee  was 
whoUj  unable  to  refund  the  trust  moneys,  exer- 
cised the  discretion  conferred  bj  the  Debtors 
Act,  1878,  and  refused  an  application  for  a  writ 
of  attachment  for  non-compUance  with  the  order. 
JStrrrt  v.  Hojfe,  10  Ch.  D.  286 ;  27  W.  R.  470. 

Want  of  Meant  to  ropay  Moneys  abstracted.] 
— It  is  immaterial  that  a  defaulting  trustee, 
against  whom  an  attachment  is  sought  to  be  ob- 
tained under  s.  4,  sub-s.  3,  of  the  Debtors  Act, 
1869,  and  s.  1  of  the  Debtors  Act,  1878,  is  unable 
to  pay  the  moneys  in  respect  of  which  he  is  in 
default,  if  the  court  is  of  opinion  that  his  breach 
^f  trust  is  of  such  a  character  as  to  constitute  a 
fraud.  The  object  of  granting  attachments  in 
such  cases  is  not  only  to  recover  tlie  money,  and 
to  punish  fraudulent  trustees,  but  to  deter  other 
trustees  from  committing  fraudulent  breaches  of 
trust.  Doodson  v.  Turner,  Knowles,  In  rCj  62 
L.  J.,  Ch.  686  ;  48  L.  T.  760. 

Penon  in  Fidueiary  Capadty.j^A  "  person 
acting  in  a  fiduciary  capacity  "  (Debtora  Act, 
1869,  s.  4,  sub-s.  3)  means  a  person  who  stands 
in  a  fiduciary  relation  towaixls  any  other  person 
who  may  be  entitled  to  call  upon  him  to  pay, 
whether  such  other  person  is  or  is  not  the  plain- 
tiff, or  one  of  the  plaintiffs,  in  the  action  in 
w^hich  the  order  for  payment  has  been  made. 
Jf arris  V.  Ingram,  13  Ch.  D.  338 ;  49  L.  J., 
Ch.  123  ;  41  L.  T.  613 ;  28  W.  R.  434. 

Under  s.  76  of  the  Judicature  Act,  1873,  the 
words  **the  High  Court  of  Justice"  should  be 
read  in  substitution  for  the  words  '*  a  court  of 
equity  "  ins.  4, sub-s.  3,  of  the  Debtors  Act,  1869. 
Jh. 

A  son  in  the  course  of  management  of  one  of 
his  father^s  farms  sold  part  of  the  farming  stock, 
and  received  the  proceeds.  Upon  the  father's 
death  an  action  was  brought  by  parties  interested 
in  his  estate  against  the  son  for  payment  of  the 
moneys  received  by  him,  and  for  accounts.  The 
son  having  failed  to  comply  with  an  order  made 
in  the  action  for  payment  of  a  sum  of  money  into 
court  : — Held,  that  he  was  a  "  person  acting  in 
a  fiduciaiy  capacity,**  within  s.  4,  sub-s.  3,  of 
the  Debtors  Act,  1869;  and  accordingly,  the 
court  not  being  satisfied  that  he  had  not  the 
means  of  payment,  leave  was  given  to  the  plain- 
tiff to  issue  a  writ  of  attachment  against  him  for 
non-payment.    lb. 

A  sale  by  a  promoter  to  his  company  was  set 
aside  for  fraad,  and  the  promoter  ordered  to  re- 
l>ay  the  purchase-money  to  the  company.  The 
promoter  instituted  proceedings  in  liquidation 
under  s.  126  of  the  Bankruptcy  Act,  1869,  and  a 
receiver  of  his  property  was  appointed.  No  part 
of  the  sum  ordered  to  be  repaid  to  the  company 
was  paid.  The  company  moved  to  attach  the 
promoter  : — Held,  that  attachment  could  not 
issue ;  first,  because  the  promoter  was  not  a 
truRtee  or  person  acting  in  a  fiduciary  capacity 
within  a.  4  of  the  Debtors  Act,  1869;  and, 
secondly,  because  he  was  protected  by  s.  12  of 
the  Bankruptcy  Afct,  1869.  Phottphate  Sew€tge 
Company  v.  Hartmont,  26  W.  R.  743. 

L^Te  was  given  to  issue  an  attachment 
against  a  defendant  for  non-payment  of  money, 
being  a  default  by  a  person  acting  in  a  fiduciary 
capacity.  He  was  attached  and  put  in  prison. 
He  then  filed  a  declaration  of  insolvency  and  was 
adjudicated  bankrupt,  and  applied  for  his  dis- 
charge.   Malins,  V.-C,  refused  the  application, 


saying  that  the  bankrupt,  if  so  advised,  might 
renew  his  application  after  he  had  passed  his 
final  examination  : — Held,  that  this  refusal  was 
right.  Lewes  (^Earl)  v.  Bamett,  6  Ch.  D.  262  ; 
47  L.  J.,  Ch.  144  ;  26  W.  R.  101— C.  A. 


-  Director — Oratnitons  Shares.  ] — A  director 


of  a  company  was  ordered  under  the  166th  sec- 
tion of  the  Companies  Act,  1862,  to  pay  the  full 
value  of  shares  received  by  him  from  the  pro- 
moter, upon  which  no  money  had  been  paid  : — 
Held,  upon  motion  to  commit  him  to  prison  for 
non-payment  of  the  money,  that  his  case  was  not 
that  of  a  defaulting  trustee,  within  the  meaning 
of  the  Debtors  Act,  1869,  s.  4,  but  of  a  share- 
holder who  had  not  paid  l^e  full  amount  due 
from  him.  Motion  to  commit  refused.  Din- 
nwnd  Fuel  Company ,  In  rr,  Metralfd's  ease,  13 
Ch.  D.  816  ;  49  L.  J.,  Ch,  347  ;  42  L.  T.  178  ;  28 
W.  R.  436. 


Solieitor.] — Default  by  a  solicitor  in  pay< 


ment  of  the  balance  found  due  from  him  to  his 
client  upon  taxation,  under  the  common  order  in 
chancery,  is  default  in  payment  of  a  sum  of 
money,  when  ordered  to  be  paid  by  a  solicitor  in 
his  character  of  an  ofiicer  of  the  oourtj  and  an  at- 
tachment may  bo  issued  against  him.  miite,  In 
re,  23  L,  T.  387  ;  19  W.  R.  39. 

An  order  was  made  against  a  solicitor  for 
delivery  of  his  bill  of  costs  and  taxation.  He 
moved  to  discharge  this  order,  and  the  applica- 
tion was  dismissed  with  costs.  He  afterwards 
appealed,  and  the  appeal  was  also  dismissed  with 
costs  : — Held,  that  the  non-payment  of  the  costs 
of  the  appeal  was  not  a  default  in  payment  of  a 
sum  of  money  by  a  solicitor  as  an  officer  of  the 
court  within  the  Debtors  Act,  1869,  s.  4,  sub-s.  4, 
and  that  an  attachment  could  not  be  issued 
against  him.  Hope,  In  re,  7  L.  R.,  Ch.  623  ;  41 
L.  J.,  Ch.  797  ;  26  L.  T.  814  ;  20  W.  R.  694. 

An  order  made  against  a  solicitor  under  the 
Debtors  Act,  for  payment  of  money  by  a  certain 
day,  with  notice  that  in  default  his  property 
would  be  liable  to  sequestration  and  himself  to 
be  arrested  and  committed  to  prison,  was  fol- 
lowed by  the  issue  of  a  fi.  fa.,  under  which  the 
sheriffs  took  possession.  An  arrangement  was 
then  made  by  which  the  sheriffs  withdrew  from 
p>ossession,  upon  an  engagement  by  him  to  pay 
the  amount,  costs,'  charges,  and  interest  by 
monthly  instalments,  and  in  default  that  they 
should  re-enter  under  the  original  order  and 
proceed  with  the  execution  of  the  warrant  as  if 
they  had  not  withdrawn  from  possession.  De- 
fault having  been  made  in  payment  of  the  in- 
stalments : — Held,  that  after  the  arrangement 
for  withdrawing  from  possession  and  payment 
by  instalments  the  debtor  could  not  be  attached 
for  default.  Harvey  v.  Ball,  Hall,  In  re,  16  L. 
R.,  Kq.  324 ;  43  L.  J.,  Ch.  95  ;  28  L.  T.  734  ;  21 
W.  R.  783. 

An  attorney  having  failed  to  obey  a  rule  of 
court  by  which  he  was  ordered  to  pay  over  a 
sum  of  money  received  by  him  in  his  character  of 
attorney,  the  court  refused  to  order  an  attach- 
ment, upon  the  common  affidavit.  Where  the 
client  has  elected  to  take  his  remedy  by  a  civil 
proceeding,  he  must  have  recourse  to  an  execu- 
tion under  1  &  2  Vict,  c  100,  s.  18,  or  an  appli- 
cation under  the  Debtors  Act,  1869.  Ball,  In  re, 
8  L,  R.,  C.  P.  104  ;  42  L.  J.,  C.  P.  104. 

Ezeepted  Caiee — Orden  thonld  not  be  ma^^ 
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ez  parte.] — An  attachment  ought  not  to  issue 
under  any  of  the  exceptions  in  s.  4  of  the  Debtors 
Act,  1869,  ez  parte,  but  the  debtor  should  have 
an  opportunity  of  shewing  that  he  is  not  within 
the  exception.  Ferguson  v.  Ferguson^  10  L.  R., 
Ch.  661  ;  44  L.  J.,  Ch.  615. 

Simui  Secoverablo  before  Jnf  ttoes.] — Costs 


awarded  by  quarter  sessions  against  one  of  the 
parties  to  an  appeal,  and  which  by  12  &  13  Yict. 
c.  45,  8.  6,  and  11  &  12  Vict.  c.  43,  s.  27,  may  be 
enforced  before  a  justice  by  warrant  of  distress, 
and  in  default  of  distress  by  warrant  of  commit- 
ment, are  within  the  exception  of  s.  4,  in  the 
Debtors  Act ;  and  the  defaulter  is  therefore  not 
protected  from  imprisonment.  Reg.  v.  Prattj 
5  L.  R.,  Q.  B.  176  ;  39  L.  J.,  M.  C.  73 ;  18  W. 
R.  626  ;  8,  C,  nom.  Cole,  Em  paHe,  21 L.  T.  750. 

Convietlon  of  Infant  J — Conviction  of  infant 
under  s.  12,  held  bad.  Meg,  v.  Wilson,  6  Q.  B.  D. 
28  ;  49  L.  J.,  M.  C.  13  ;  41  L.  T.  480 ;  28  W.  R. 
307  ;  44  J.  P.  105  ;  13  Cox,  378. 

Debt  incurred  by  Fraud.] — Quasre,  whether 
s.  15  of  the  Debtors  Act,  1869,  applies  to  liqui- 
dation by  arrangement.  Hemming,  Ex  parte, 
Ckatterton,  In  re,  13  Ch.  D.  163  ;  49  L.  J.,  Bk. 
17  ;  41  L.  T.  613 ;  28  W.  R.  218  ;  44  J.  P.'  153 
— C.  A. 


2.  0£DEB  FOB  Committal  undeb  s.  5. 

Means  of  Judgment  Debtor.] — ^The  plaintiff 
moved  to  commit  the  defendant  for  default  in 
payment  of  a  judgment  debt  of  29/.  for  goods 
supplied  to  him,  the  application  being  supported 
by  an  affidavit  that  the  defendant  kept  up  a 
large  establishment,  and  was  to  all  appearance  a 
man  dl  means.  The  defendant  made  an  affidavit 
stating  that  he  was  an  undischarged  bankrupt, 
had  no  money,  and  was  unable  to  pay  the  plain- 
tiffs demand,  and,  that  his  wife's  property  was 
settled  to  her  separate  use.  Stephen,  J.,  made 
an  order  committing  the  defendant  for  six  weeks^ 
or  until  payment,  and  this  order  was  affirmed  by 
a  divisional  court.  The  defendant  appealed,  and 
filed  a  further  affidavit,  shewing  that  he  was 
living  in  a  very  small  way,  and  that  the  expenses 
of  the  establishment  were  all  paid  by  his  wife 
out  of  her  separate  estate.  The  Court  of  Appeal 
being  satisfied  that  the  defendant  had  no  means 
of  payment  discharged  the  order  for  committal. 
Harper  v.  ScHmgeour  (5  C.  P.  D.  366),  and  the 
observation  of  James,  L.  J.,  in  Esdaile  v.  Vi^ser 
(13  Ch.  D.  421)  observed  upon.  Chard  v.  Jervis, 
9  Q.  B.  D:  178  ;  61  L.  J.,  Q.  B.  442  ;  61  L.  J.,  Ch. 
429  ;  30  W.  R.  504— C.  A. 

An  order  directing  a  judgment  debtor  to  pay 
by  instalments  will  not  be  made  if  it  appears  to 
the  court  that  he  has  not  the  means  of  doing  so. 
Williamson  v.  Bryans,  8  L.  R.,  Ir.  25. 

The  defendant  was  committed  to  prison  for 
six  weeks  for  default  in  payment  of  an  instalment 
of  lOZ.  pursuant  to  an  oider  under  the  Debtors 
Act,  1869,  upon  an  affidavit  by  the  plaintiff  that 
the  defendant  was  residing  in  a  large  well-fur- 
nished house,  keeping  horses,  carriages,  a  groom, 
and  other  servants,  and  living  in  the  style  of  a 
country  gentleman  of  means ;  that  he  had  been 
seen  on  several  occasions  at  different  towns  and 
places  with  his  horse  and  carriage,  and  always 
appeared  to  have  money  at  his  command ;  and 
that  the  plaintiff  was  informed  and  believed  that 


he  had  ample  means  to  pay  the  debt  and  o 
in  the  action  : — Held,  that  the  order  of  oonu 
ment  must  be  affirmed,  although  the  defend 
swore  that  all  the  furniture,  horses,  carrisj 
and  effects  at  the  house  above  mentioned  belon 
to  his  wife,  and  were  bought  and  maintained 
her  separate  money  and  estate  ;  that  the^  grc 
and  other  servants  were  the  servants  of  his  i« 
and  maintained  at  her  sole  expense  ;  that 
had  no  horse  or  carriage  or  any  other  property 
his  own,  nor  had  he  money  at  his  comnu 
that  would  enable  him  to  attend  court  to  ansi 
the  application,  and  his  wife  declined  to  sup 
him  with  any ;  and  that  he  was  nnable  to  \ 
tiie  debt  and  costs  in  the  action.  Harpe% 
ScHmgeour,  6  C.  P.  D.  366  ;  29  W.  R.  264. 

Power  of  Mayor's  Court.]— The  power 
making  an  order  for  payment  of  a  debt  due 
a  judgment  of  a  superior  court,  and  of  committi 
the  debtor  in  case  of  defaidt,  which  is  confer] 
on  inferior  courts  by  the  Debtors  Act,  1869,  a 
cannot  be  exercised  by  the  Mayor's  Conrt 
London  if  the  debtor  does  not  reside  or  carry 
business  within  the  city  of  London  at  the  ti 
he  is  summoned  on  such  judgment.  Waskei 
Elliott,  1  C.  P.  D.  169  ;  45  L.  J.,  0.  P.  144  ; 
L,  T.  66  ;  24  W.  R.  432. 


Of  County  Conrt.] — Semble,  per  Bov: 


C.  J.,  and  Brett,  J.,  that  the  power  of  a  judge 
a  county  court,  under  9  &  10  Vict.  c.  95,  ss.  ! 
99,  and  103,  to  commit  more  than  once  for  t 
non-payment  of  a  judgment  debt,  is  virtual 
superseded  by  the  Debtors  Act,  1869,  ss.  4  and 
and  that  it  is  now  limited  to  a  single  comm 
ment  (not  to  exceed  six  weeks)  for  a  sinj 
default, — each  neglect,  where  the  order  is  f 
payment  by  instalments,  being  deemed  to  be 
fresh  default.  Hor snail  v.  Brvoe,  8  L.  R.,  C. 
378  ;  42  L.  J.,  C.  P.  140  ;  28  L.  T.  705  ;  21  W. 
597. 


Of  Inferior  Courts.] — The  power  given 


inferior  courts  by  this  act  to  rescind  or  va 
orders,  does  not  enable  an  inferior  court  to  rescij 
or  vary  an  order  of  a  superior  cQurt  on  a  judgme: 
of  the  latter.  Washer  v.  Elliott,  1  C.  P.  D.  161 
46  L.  J.,  C.  P.  144  ;  34  L.  T.  56  ;  24  W.  R.  432. 

Order  for  Payment  of  Costs.] — ^An  order  of  t] 
court  for  payment  of  costs  constitutes  a  del 
capable  of  being  enforced  by  committal 
prison  for  a  term  not  exceeding  six  weeks,  und 
32  &  33  Vict.  c.  62,  s.  5,  in  default  of  paymei 
of  the  debt  or  instalments.  Hewitson  v.  Shertci 
10  L.  R.,  Eq.  53  ;  22  L.  T.  576  ;  18  W.  R  802. 


Order  for  Payment  by  Instalments.^— Jud| 
ment  having  been  obtained  against  a  wife  in  a 
action  in  which  she  did  not  plead  coverture, 
judge  has  jurisdiction  under  the  Debtors  Ac 
1869,  to  order  her  to  pay  the  debt  by  insta 
ments,  without  being  satisfied  that  she  has  tl 
means  of  paying.  Dillon  v.  Cunningham,  8  I 
R.,  Ex.  23  ;  42  L.  J.,  Ex.  11 ;  27  L.  T.  830. 

The  court,  being  satisfied  that  a  debtor  ha 
the  means  to  pay,  ordered  payment  of  the  del 
by  instalments  (although  the  payment  of  sue 
instalments  would,  it  was  alleged,  drive  th 
debtor  into  bankruptcy  and  cause  a  forfeiture  c 
the  income  from  which  such  instalments  wer 
obtainable),  or,  in  default,  committal  to  prisor 
Imperial  Mercantile  Credit  Association,  In  rt 
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LewU*9  caw,  42  L.  J.,  Ch,  379  ;  28  L.  T.  396  ;  21 
W.  R.  606. 

An  order  directing  a  judgment  debtor  to  pay 
by  instalments  will  not  be  made  if  it  appears  to 
the  court  that  he  has  not  the  means  of  doing  so. 
WUliam$on,  v,  BryanSy  8  L.  R.,  Ir.  25. 

Order  for  Payment  and  Imprisonment  in  De- 
fknlt  not  eombinedj — An  order  under  the  Deb- 
tors Act  (32  &  33  Vict.  c.  62)  will  not  be  made 
for  payment  by  instalments,  the  debtor  to  be 
imprisoned  on  default.     An&n.,  22  L.  T.  666. 

An  ^application  for  his  commitment  must  be 
made  when  the  debtor  makes  default  in  pay- 
ment,   lb. 

Only  one  Committal  for  same  Delknlt.]— A 
county  court  judge,  on  the  25th  of  November, 
1872,  made  an  order  for  the  committal  of  a 
debtor  for  forty  days  for  non-payment  of  debt 
and  costs  under  a  judgment.  The  debtor  was 
arrested  thereunder  on  the  30th  of  December, 
and  discharged  by  a  judge  of  a  superior  court  on 
the  6th  of  January,  1873,  on  the  ground  of  privi- 
l^e.  The  gaolor  claiming  to  retain  the  warrant 
for  his  own  protection,  and  the  judge  of  the 
county  court  refusing  to  issue  a  second  or  dupli- 
cate warrant,  a  fresh  judgment  summons  was 
taken  out,  under  which  a  second  order  of  commit- 
tal for  forty  days  for  thq  non-payment  of  the 
same  debt  and  the  additional  costs  was  issued  on 
the  7th  of  March,  1873  :— Held,  that  the  issuing 
of  the  second  order  of  committal  pending  the 
first  was  an  excess  of  jurisdiction,  and  a  prohibi- 
tion was  granted.  Hitrsnail  v.  Bruce,  8  L.  R., 
C.  P.  378  ;  42  L.  J.,  C.  P.  140  ;  28  L.  T.  705  ;  21 
W.  R.  597. 

When  a  debtor  has  once  been  committed  upon 
a  judgment  summons  under  the  Debtors  Act, 
1869  (32  ic  33  Vict.  c.  62),  s.  5,  for  non-payment 
of  a  debt,  though  for  a  period  short  of  six  weeks 
(the  limit  imposed  by  that  section),  a  second 
warrant  of  committal  cannot  issue  against  him 
in  respect  of  the  same  debt.  Evans  v.  WiUs, 
1  C.  P.  D.  229  ;  45  L.  J.,  C.  P.  420  ;  34  L.  T.  679  ; 
24  W.  R.  883. 

Bnt  Committal  for  Defknlt  in  Payment  of  eaoh 
iBBtalment.] — ^When,  however,  the  order  or  judg- 
ment makes  the  debt  payable  by  instalments, 
the  debtor  may  be  committed  for  the  full  period 
of  six  weeks  for  default  in  payment  of  each  in- 
stalment,   lb. 

Arreit  of  Debtor  making  Defknlt  in  Payment 
pursuant  to  Order  of  Court.] — A  man  who  makes 
default  in  payment  of  a  sum  of  money  which  he 
has  been  ordered  by  the  court  to  pay,  cannot  be 
attached  for  ^contempt,  but  must  be  proceeded 
against  under  the  Debtors  Act,  s.  5.  Mdaile  v. 
Vister,  13  Ch.  D.  421 ;  41  L.  T.  745  ;  28  W.  R. 
281— C.  A. 

Form  of  Order.] —  But  where  a  judge 

made  an  order  for  the  committal  of  a  defaulting 
party  under  the  Debtors  Act,  and  the  order  was 
drawn  up  by  the  registrar  in  the  presence  of  the 
debtor  in  the  form  of  an  attachment  for  con- 
tempt, from  which  the  debtor  appealed,  the 
court  dismissed  the  appeal  and  directed  the 
order  to  be  rectified,    tb. 

Appeal.^ — As  a  general  rule,  when  a  judge 
has  been  judicially  satisfied  of  the  ability  of  a 


debtor  to  pay  the  amount  in  which  he  has  made 
default,  the  Court  of  Appeal  will  not  interfere 
with  his  conclusion.    lb. 

Arrest  more  than  Tear  after  Date  of  Order 
valid.] — ^An  arrest  made  by  a  sheriff  under  an 
order  of  a  judge  founded  upon  32  &  33  Vict.  c. 
62  (the  Debtors  Act,  1869),  s.  6,  is  valid,  not- 
withstanding such  onler  is  made  more  than  a 
year  before  the  date  of  such  arrest.  Such  an 
order  does  not  require  renewal  at  the  end  of  a 
year  from  its  date,  but  remains  in  force  until  it 
is  executed.  Hermitage  v.  Kilpin,  9  L.  R.,  Ex, 
206  ;  43  L.  J.,  Ex.  127  ;  30  L.  T.  873  ;  22  W.  R. 
661. 

Liability  of  Trustees  Xo.'y^See  ante,  coL  79. 

3.  Abrest   of  Defendant  about  to  quit 

England. 

Sect.  6  of  the  Debtors  Act,  1869,  gites  power, 
under  certain  cimimetanees,  to  arreit  defendants 
about  to  quit  England, 

Applies  only  before  Judgment  signed.] — This 
section,  empowering  a  judge  to  order  the  arrest 
of  a  debtor  about  to  leave  England,  applies  only 
to  an  action  in  which  judgment  has  not  been 
signed ;  and  upon  final  judgment  being  obtained, 
the  order  is  annulled.  Yorkshire  Engine  Com' 
panv  V.  Wright,  21  W.  R.  15. 

The  plaintiff  arrested  the  defendant  for  a  debt 
of  1,500/.  under  a  judge's  order.  The  defendant 
paid  into  court  1,5007.  which  he  had  borrowed 
from  his  attorney  and  a  friend,  and  thereupon 
was  released.  He  afterwards  obtained  leave  to 
go  abroad  to  prepare  his  defence  to  the  action 
which  was  an  alleged  set-off.  He  subsequently 
submitted  to  final  judgment  for  1,500/. : — ^Held, 
that  the  object  of  s.  6  was  merely  to  secure  the 
presence  of  the  defendant  in  England  until 
judgment,  and  that  upon  judgment  being  signed 
the  defendant  was  entitled  to  have  the  1,500/. 
paid  out  of  court  to  him.    lb. 

Operation  of  Writ  Ke  Exeat  Regno  oon- 
fined  by  Debtors  Aetl — The  plaintiff,  a  mort- 
gagee of  a  German  ship  which  had  been  lost, 
commenced  an  action  in  the  Chancery  Division 
against  the  owner  on  the  covenant  contained  in 
the  mortgage  deed,  and  applied  for  a  writ  of  ne 
exeat  regno,  alleging  by  affidavit  that  the  defen- 
dant was  about  to  leave  England,  and  that  the 
debt  would  be  in  danger  of  being  lost  if  he  was 
not  prevented  from  so  doing,  but  not  shewing 
that  the  defendant's  advance  would  prejudice 
the  plaintiff  in  the  prosecution  of  the  action  : — 
Held,  tiiat  the  writ  must  be  refused,  for  that  the 
claim  was  a  mere  legal  demand,  for  which  the 
plaintiff  could  not  before  the  passing  of  the 
Judicature  Act  have  sued  in  the  Court  of  Chan- 
cery, and  that  the  defendant  could  only  be  pre- 
vented from  leaving  England  in  the  case  pro- 
vided for  by  the  Debtors  Act,  1869,  s.  6.  Drover 
V.  Beyer,  13  Ch.  D.  242  ;  49  L.  J.,  Ch.  37  ;  41  L. 
T.  393  ;  28  W.  R.  110— C.  A. 

Held,  further,  by  the  Master  of  the  Rolls,  that 
the  result  would  have  been  the  same  as  to  an 
equitable  debt  before  the  passing  of  the  Judica- 
ture Act.    lb, 

A  writ  of  ne  exeat  regno  can  be  granted  in 
those  cases  only  which  fall  within  the  Debtors 
Act,  1869,  s.  6.     Handa  v.  HandJi,  43  L.  T.  750. 
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Defendant  cannot  be  kept  in  Friton  after  final 
Judgment] — A  debtor  who  has  been  arrested 
and  imprisoned  under  the  Debtors  Act,  1869  (32 
k  33  Vict.  c.  62),  8.  6,  on  the  ground  that  his  ab- 
sence  from  England  will  prejudice  the  plaintiff 
"  in  the  prosecution  of  his  action,"  cannot  be 
kept  in  prison  after  final  judgment  has  been 
signed.  Hume  v.  Dmyff,  8  L.  R.,  Ex.  214  ;  42 
L.  J.,  Ex.  145  ;  29  L.  T.  64. 


Foreign  Attachment.] — A  plaintiff  in  the 


Mayor's  Court  of  London  had  sued  tlie  defen 
dant  by  process  of  foreign  attachment.  In  order 
to  dissolve  the  attachment  he  surrendered  him- 
self into  custody,  and  remained  in  prison  until 
the  plaintiff  obtained  final  judgment : — Held, 
that  the  process  of  foreign  attachment  autho- 
rized the  detention  of  the  debtor  only  until  final 
judgment ;  that  the  Debtors  Act,  1869,  s.  29, 
preserving  the  custom,  did  not  extend  its  opera- 
tion, and  did  not  render  lawful  the  detention  of 
the  debtor  after  judgment ;  and  that  the  defen- 
dant was  entitled  to  be  discharged  under  s.  4. 
Wains  v.  Wilkin^,  WilkiMj  In  re^  8  L.  B.,  Q.  B. 
107  ;  42  L.  J.,  Q.  B.  95  ;  27  L.  T.  825. 

Material  Frejndice.]— To  obtain  a  fiat  for  the 
arrest  of  a  debtor  about  to  leave  Ireland^  it  must 
be  shewn  that  his  absence  from  the  country  will 
materially  prejudice  the  creditor  in  the  prosecu- 
tion of  his  suit.  M'Blair  v.  lf>ir,  7  Jr.  R.,  C.  L. 
526. 


4.  Other  Matters. 

Kon-application  of  Chancery  Kules  to  Cases 
in  Exchequer  Division.] — A  residuary  legatee, 
being  entitled  to  a  sum  of  money  which  the 
trustee  of  the  will  admitted  that  he  had  received, 
brought  an  action  against  the  trustee  in  the 
Exchequer  Division,  and  levied  execution  on  the 
judgment.  The  execution  not  having  realized 
enough  to  satisfy  the  judgment,  the  legatee  ap  • 
plied  to  the  Exchequer  Division  for  an  order  to 
l^ay  the  money  within  a  definite  time,  intending 
to  proceed  against  the  trustee  by  way  of  attach- 
ment in  accordance  with  the  rule  of  the  Court 
of  Chancery  of  January,  1870,  made  for  working 
out  the  Debtors  Act,  1869  : — Held,  that  no  juris- 
diction is  given  by  the  Judicature  Act,  s.  24, 
sub-s.  1,  to  the  common  law  divisions  of  the 
High  Court  of  Justice  to  enforce  payment  of  a 
debt  in  the  manner  sought  by  the  plaintiff. 
Drewitt  v.  Edwards,  26  W.  R.  60.  Affirmed,  37 
L.  T.  622  ;  26  W.  R.  122— C.  A. 

•  Election  of  Eemedy.  ]— Held,  that  the  plaintiff, 
having  pursued  the  remedy  given  by  the  com- 
mon law  divisions,  could  not  subsequently  avail 
himself  of  the  chancery  remedy.    lb. 

Discharge  of  Frisoner  in  Custody  for  Con- 
tempt ]--The  Debtors  Act,  1869,  s.  4,  enacts  that 
**  no  person  shall  be  arrested  or  imprisoned  for 
making  default  in  payment  of  a  sum  of  money," 
except  (inter  alia)  in  case  of  "default  by  an 
attorney  or  solicitor  in  payment  of  a  sum  of 
money  when  ordered  to  pay  the  same  in  his 
character  of  an  officer  of  the  court  making  the 
order,"  and  provides  that  "  no  person  shall  be 
imprisoned  in  any  case  excepted  from  the  opera- 
tion of  this  section  for  a  longer  period  than  one 
year." — In  an  action  in  which  the  plaintiff  acted 
as  solicitor  and  improperly  signed  judgment  and 


issued  execution  and  received  the  amount  of  tl 
levy,  an  order  was  made  on  him  to  bring  thj 
amount  into  court,  and  on  his  non-compliam 
an  order  of  attachment  was  made  under  whic 
'he  was  arrested  and  committed  to  the  custody  < 
the  defendant,  thei  governor  of  a  county  gao 
The  order  was  to  attach  the  plaintiff  so  as  1 
have  him  before  the  Common  Tleas  Division  c 
the  High  Court  of  Justice  to  answer  touching  a 
alleged  contempt,  but  the  order  did  not  she^ 
what  the  contempt  was.  The  plaintiff  was  kep 
in  custody  for  more  than  a  year,  and  then  applie 
for  and  obtained  his  discharge  under  a  judge 
order.  In  an  action  by  him  against  the  defen 
dant  for  detaining  him  beyond  the  year  : — Helc 
that  whether  the  Debtors  Act,  1869,  s.  4,  applie 
or  not,  the  defendant  having  complied  with  th 
order  was  not  liable  to  an  action,  but  was  pre 
tected  by  the  exigency  of  the  writ.  Greaves  v 
Keen,  4  Ex.  D.  73  ;  40  L.  T.  216  ;  27  W.  R.  416 
No  order  is  necessary  for  the  discharge  of  j 
prisoner  in  custody  for  contempt  under  any  o 
the  exceptions  contained  in  s.  4  of  the  Debtor 
Act,  1869,  where  the  writ  of  attachment  ha 
appended  to  it  a  note  in  the  following  terms  :— 
"Note. — This  writ  does  not  authorize  an  im 

ftrisonment  for  any  longer  period  than  one  year.' 
t  is  now  the  usual  practice  to  append  the  abov< 
note  to  all  writs  of  attachment  issued  under  th< 
above  section.  Edwards,  In  re,  Brooke  v.  Ed 
wards,  21  Ch.  D.  230 ;  61  L.  J.,  Ch.  943  ;  3( 
W.  R.  656. 

An  order  of  the  court  is  necessary,  under  the 
Debtors  Act,  1869,  for  the  discharge  of  a  prisonei 
who  has  been  in  prison  a  year  for  contempt  oi 
court.  Thompson,  In  re,  Nalty  v.  Aylett,  43  L. 
J.,  Ch.  721  ;  30  L.  T.  783  ;  22  W.  R.  857. 

Since  the  Debtors  Act,  1869,  a  defendant  whc 
has  cleared  his  contempt  by  filing  his  answei 
cannot  be  detained  in  prison  for  non-payment 
of  the  costs  of  his  contempt,  but  the  court  in 
ordering  his  discharge  will  make  it  part  of  the 
order  that  he  do  pay  the  costs  of  his  contempt 
and  of  the  motion  to  discharge  him.  Jackson 
V.  Mawby,  1  Ch.  D.  86  ;  45  L.  J.,  Ch.  53 ;  24 
W.  R.  92. 

Continnation  of  Liability  for  Debts  incnrred 
by  Fraud  nnder  s.  15.] — Quaere,  does  this  section 
apply  to  cases  of  liquidation.  Hemming,  Ex 
jmrte,  Chatterton,  In  re,  13  Ch.  D.  163;  49  L. 
J.,  Bk.  17;  41  L.  T.  513  ;  28  W.  R.  218  ;  44  J.  P. 
153— C.  A. 

A  creditor  who  alleges  that  his  debt  has  been 
contracted  fraudulently  by  his  debtor  may,  after 
receiving  a  composition  from  him  under  the 
Bankruptcy  Act,  1869,  s.  126,  commence  an 
action  against  him  for  the  balance  of  the  debt, 
without  being  obliged  to  prove  to  the  Court  of 
Bankruptcy  a  primH  facie  case  of  fraud.  Ilai' 
ford,  Ex  parte,  Jacobs,  In  re,  19  L.  R.,  Eq. 
436 ;  44  L.  J.,  Bk.  53  ;  32  L.  T.  103  ;  23  W.  R. 
442. 

The  Court  of  Bankruptcy  has  no  jurisdiction 
to  interfere  with  such  an  action.    lb, 

Seqnestration.] — Upon  default  by  the  per- 
sonal representative  of  a  deceased  person  to  pay 
a  sum  of  money  which  he  has  be^  ordered  to 
pay  by  the  court,  sequestration  may  issue  without 
arrest  under  32  &  33  Vict.  c.  62,  s.  8.  &ykes  v. 
Dyson,  39  L.  J.,  Ch.  288. 
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DEBTS. 


I.  Attachment  ov.^See  Attachment. 

II.  ASSIGNMENT  OF.-St'f  CHOSE  INACTION. 

III.  Payment  of,— See  Payment. 


DECIDED  CASES. 

Conllietiiig  Deeinons  in  House  of  Lords.]— If 
two  cases  decided  in  this  house  cannot  be  rec«)n- 
eiled,  I  apprehend  that  the  authority  which  is  at 
once  the  more  recent,  and  the  more  consistent 
with  general  principles,  ought  to  prevail — per 
Selborne,  L.  C.  Campbell  v.  Campbell^  5  App. 
Cas.  at  p.  798. 

It  is  tne  duty  of  this  house  to  maintain  as  far 
as  possible  the  authority  of  all  former  decisions 
of  this  house  ;  and  although  later  decisions  may 
have  interpreted  and  limited  the  application  of 
earlier,  they  ought  not  (without  some  unavoid- 
able necessity)  to  be  treated  as  conflicting — per 
Selbome,  L.  C.  Caledonian  Railway.  Company 
y.  Walker'*  TruHeeif,  7  App.  Cas.  269  ;  46  L.  T. 
826  ;  30  W.  R.  569  ;  46  J.  P.  676. 

Bstio  Deoidendi,  how  discovered.]— If  five 
Lords  give  five  different  sets  of  reasons,  you 
have  the  decisions,  and  you  must  find  out  for 
yourself  which  of  the  judgments  is  to  be  relied 
upon  as  giving  the  proper  reasons.  But  I  think 
in  all  these  cases  you  must  only  look  at  the 
judgments  of  the  Lords  who  formed  the  majority, 
And  who  decided  the  case — per  Jessel,  M.  R. 
Rtdgrave  v.  Uurd,  20  Ch.  D.  14  ;  61  L.  J.,  Ch. 
118  ;  46  L  T.  489  ;  30  W.  R.  251. 

Use  of  Anthoritiei.] — ^The  only  use  of  autho- 
rities on  decided  cases  is  the  establishment  of 
some  principle  which  the  judge  can  follow  out 
in  deciding  the  case  before  him — per  Jessel, 
M.  R.  IIallett'9  Estate,  In  re,  Knatchbull  v. 
Halletf,  13  Ch.  D.  at  p.  712  ;  49  L  J.,  Ch.  415  ; 
42  L.  T.  421  ;  28  W.  R.  732. 

The  only  thing  in  a  judge*s  decision  binding 
as  an  authority  on  a  subsequent  judge  is  the 
principle  upon  which  the  case  was  decided  ;  but 
it  is  not  sullicient  that  the  case  should  have  been 
decided  on  a  principle,  if  that  principle  is  not 
Itself  a  right  principle,  or  one  not  applicable  to 
the  case  ;  and  it  is  for  a  subsequent  judge  to  say 
whether  or  not  it  is  a  right  principle,  and,  if  not, 
he  may  himself  lay  down  the  true  principle.  In 
that  case  the  prior  decision  ceases  to  be  a  bind- 
ing authority  or  guide  for  any  subsequent  judge, 
for  the  second  judge  who  lays  down  the  true 
principle  in  effect  reverses  the  decision  —  per 
M.  R.  Ottborne  v.  Itmolett,  13  Ch.  D.  at  p.  786  ; 
49  L.  J.,  Ch.  310. 

Old  establiiked,  should  not  be  lightly  Over- 
mled.]  —  This  case  constitutes  an  authority 
which,  after  it  has  stood  for  so  long  a  period 
unchallenged,  should  not  in  the  interests  of 
public  convenience,  and  having  legazd  to  the 
protection  of  private  rights,  be  overruled  by  this 


court,  except  ujwu  very  special  considerations — 
per  Thesiger,  L.  J.  Puyh  v.  Gulden  ValUn/  RaiU 
way  Company,  49  L.  J.,  Ch.,  at  p.  723  ;  16  Ch.  D. 
330 ;  42  L.  T.  868  ;  28  W.  R.  863. 

Where  an  old  case  is  contrary  to  the  principles 
of  the  general  Law,  the  Court  of  Appeal  ought  not 
to  shrink  from  overruling  it  even  after  a  con- 
siderable lapse  of  time,  but  when  an  old-decided 
case  has  made  the  law  on  a  particular  subject, 
the  Court  of  Appeal  ought  not  to  interfere  with 
it,  because  people  liave  considered  it  as  establish- 
ing the  law  and  have  acted  upon  it — ^per  Jessel, 
M.  R.  SmUh  V.  Keal,  9  Q.  B.  D.  352 ;  47  L.  T. 
143  ;  31  W.  R.  80. 

Binding  Character  of  Deeitions  of  Conrt  of 

Session.] — ^Although  we  ought  to  pay  respect  to 
the  opinion  of  the  Court  of  Session  on  a  point 
of  law  common  to  both  England  and  Scotland, 
their  decisions  cannot  be  considered  binding 
here.  Johnsm  v.  Raylton,  7  Q.  B.  D.  445 ;  60 
L.  J.,  Q.  B.  756  ;  46  L.  T.  374  ;  30  W.  R.  350— 
Per  Cotton,  L.  J.,  and  see  lb.,  per  Bramwell  and 
Brett,  L.  J  J. 

Scotch  cases,  though  not  binding  as  an  autho- 
rity, are,  nevertheless,  entitled  to  the  greatest 
respect.     Ivay  v.  Hedges,  9  Q.  B.  D.  82. 

It  was  said  the  case  cited  was  an  authority, 
although  not  strictly  binding  on  us,  but  yet  a 
very  high  authority,  indeed,  of  the  Court  of 
Session,  and  one  which,  if  in  point,  I  should  pay 
the  greatest  possible  respect  to,  although  we 
might  not  feel  oui-selves  bound  by  it  —  per 
Field,  J.  Great  Wentcm  Railway  Compwny 
V.  Railway  Commis»ioner»,  50  L.  J.,  Q.  B. 
486. 

As  to  the  case  cited  to  us,  we  are  not  bound 
by  it,  even  if  it  was  not  distinguishable.  lb. , 
per  Cotton,  L.  J.,  45  L  T.  208. 


Of  DeciiionB  of  Ecolesiaitieal  Conrti.]— 


I  think  there  is  authority  for  saying  that  the 
temporal  court,  proceeding  in  prohibition  to 
restrain  excess  of  jurisdiction  in  the  Court 
Ecclesiastical,  is  not  bound  by  a  decision  of  even 
the  highest  Court  of  Appeal  in  ecclesiastical 
matters — per  Blackburn,  Lord.  Maekonoohie  v. 
Penzance  (JLorS),  6  App.  Cas.  443  ;  60  L.  J., 
Q.  B.  611;  44  L.  T.  479;  29  W.  R.  633;  45 
J.  P.  584— H.  L.  (B.) 

Effect  of  Order  of  the  dneen  in  Conneil  on 
snborcUnate  Tribunals.] — When  a  decision  of 
the  judicial  committee  has  been  reported  to  hur 
Majesty,  and  has  been  sanctioned,  it  becomes 
the  decree  or  order  of  the  final  Court  of  Appeal ; 
and  it  is  the  duty  of  every  subordinate  tribunal 
to  whom  the  order  is  addressed  to  carry  it  int^) 
execution.  Pitts  v.  La  Fontaine,  6  App.  Cas. 
482  ;  50  L.  J.,  P.  C.  8  ;  43  L.  T.  619— P.  C. 

Deeisions  of  Sail  way  Commissioners.] — I  think 
we  have  held  that  cases  before  the  railway  com- 
missioners must  not  be  cited  as  authorities  to  us 
—per  Bramwell,  L.  J.  Great  Western  Railway 
Company  v.  Railway  Commistioners,  60  L.  J., 
Q.  B.  489. 

Amerioan  Deolrionfl.] — ^An  appeal  was  made 
to  an  American  case,  not  of  course  as  an 
authority,  because  I  take  it  that  a  judgment  of  a 
court  in  New  York  is  not  an  authority  in  a  case 
arising  in  England,  but  as  a  dedakm  of  Teamed 
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judges  that  ought  to  influence  the  house  to  come 
to  the  same  conclusion  in  the  present  case — 
per  Watson,  Lord.  Castro  v.  Reg,,  6  App.  Cas. 
249 ;  50  L.  J.,  Q.  B.  507  ;  44  L.  T.  357;  14  Cox, 
C.  C.  561. 

Deeiflions  of  Courts  of  Co-ordinato  Inrisdic- 
tion.] — ^The  Courts  of  Queen^s  Bench,  Common 
Pleas  and  Exchequer  followed  each  other's 
decisions  as  a  matter  of  courtesy  ;  but  the  Vice- 
Chanoellois  did  not  consider  themselves  bound 
by  each  other's  decisions.  I  have  differed  fre- 
quentlyfrom  courts  of  co-ordinate  jurisdiction 
— per  M.  R.     Gathercole  v.  Smith,  44  L.  T.  440. 

The  Court  of  Appeal  is  not  bound  by  the 
decision  of  the  Exchequer  Chamber  when  the 
latter  court  were  equally  divided  in  opinion,  and, 
in  consequence,  the  judgment  of  the  Queen's 
Bench  was  affirmed — ^per  Brett,  L.  J.  Smith  v. 
Lambeth  Assessment  Committee,  10  Q.  B.  D. 
328. 

The  court  will  not  review  a  decision  of  a  con- 
temporary court  of  co-ordinate  authority,  unless 
there  has  been  a  conflict  of  decision,  or  such 
decision  is  at  variance  with  a  long  line  of 
authorities.    Buller,  In  re,  8  Jur.,  N.  S.  205. 

Beciflioni  of  Lord  Chancellor  as  Judgo  of  First 
Instance.] — I  think  the  Lord  Chancellor,  wher- 
ever he  is  sitting  and  whatever  case  he  is  trying, 
is  still  Lord  Chancellor,  and  his  decision  is 
binding  on  me — per  Fry,  J.  St.  Mary,  Wigtmi 
(  Vicar),  In  re,  18  Ch.  D.  648  ;  46  L.  T.  136  ; 
29  W.  B.  883. 

Whether  Binding  on  Court  of  Appeal.] 

— I  think  I  may  say  that  we  ought  not  to  lay 
down  as  an  absolute  rule  that  decisions  of  Lord 
Chancellors,  at  all  events  sitting  alone,  are  to 
be  taken  as  decisions  of  the  Court  of  Appeal 
and  absolutely  binding  on  this  court,  so  as  to 
prevent  us  from  even  looking  into  the  grounds 
or  considering  the  case  which  was  before  the 
particular  Lord  Chancellor.  But  no  doubt  the 
greatest  weight  ought  to  be  given  to  such 
decisions,  and,  unless  they  are  shewn  to  be 
manifestly  wrong  or  manifestly  contrary  to  the 
general  current  of  authority  on  the  point  de- 
cided, it  appears  to  me  that  we  ought  not  to 
take  upon  ourselves  to  overrule  them — per  The- 
siger,  L.  J.  Wheeld&n  v.  Burrows,  12  Ch.  D.  at 
p.  54  ;  48  L.  J.,  Ch.  853  ;  41  L.  T.  327  ;  28  W.  R. 
196— C.  A, 

I  may  say  that  I  do  not  consider  the  decision 
of  a  Lord  Chancellor  is  absolutely  binding  upon 
us,  because  every  Lord  Chancellor's  decision  was 
liable  to  be  reheard,  not  only  by  himself  but  by 
his  successor — per  James,  L.  J.  Ashworth  v. 
Munn,  15  Ch.  D,  at  p.  377  ;  43  L.  T.  553 ;  28 
W.  R.  196. 

Binding  Character  of  Deciiions  on  Construe, 
tion  of  Documents.] — ^Nothing  is  better  settled 
than  that  the  construction  put  upon  an  instru- 
ment by  a  court  of  law  or  equity  is  not  binding 
on  another  court  of  law  or  equity,  even  of 
inferior  jurisdiction,  as  regards  the  construction 
of  an  instrument  couched  in  somewhat  similar 
language.  New  Callao,  In  re,  22  Ch.  D.  488  ; 
52  L.  J.,  Ch.  285  ;  48  L.  T.  252 ;  31  W.  R.  186. 

Where  the  words  of  a  document  are  not  iden- 
tically the  same,  the  case  on  a  question  of  con- 
straction  is  not  binding  on  a  court  of  co-ordinate 
jurisdiction.    Hack  v.  London  Prorident  Bv tid- 


ing Society,  23  Ch.  D.  Ill ;  62  L.  J.,  Ch.  54: 
48  L.  T.  260 ;  31  W.  R.  393. 

Binding  Character  when  Decision  affirmed  c 
other  Oronnds.] — To  affirm  a  judgment  npo 
different  grounds  from  that  on  which  the  cai 
was  decided  in  the  court  below,  detracts  great] 
from  its  value  and  makes  it  no  longer  a  bindin 
authority.    lb. 
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I.  EFFECT  AND  VALIDITY. 
1.  Genebally. 

Ck>]iditionB  Void  in  Fart.] — A  bond,  conditioned 
for  the  performance  of  several  things,  if  one  of 
them  is  void  at  common  law,  yet  may  be  good 
for  the  others ;  as  where  it  was  conditioned  to 
pay  money,  and  to  do  an  act  which  was  perhaps 
simony.  Newman  y.  yiewman,  4  M.  &  S.  66  ;  1 
Stark.  101. 

Where  the  condition  of  a  bond  is  entire,  and 
the  whole  unlawful,  it  is  in  most  cases  void ;  but 
where  it  consists  of  different  parts,  some  of  which 
are  lawful,  and  others  not,  it  is  good  for  so 
much  as  is  lawful,  and  void  for  the  rest.  Yale 
V.  Bex  (in  error),  6  Bro.  P.  C.  31. 

BMoming  Impoisible.] — ^Where  there  is  a  con- 
dition to  do  one  of  two  things,  and  one  becomes 
impossible,  it  is  no  reason  for  not  performing  the 
other.    Da  Costa  v.  Davis,  1  B.  &  P.  242. 

Where  the  condition  of  a  bond  is  originally 
impossible,  the  bond  is  absolute.  Where  the 
condition  is  originally  illegal,  the  bond  is  void. 
Where  the  condition  subsequently  becomes  im- 
possible by  the  act  of  the  obligor,  or  of  a  stranger. 


the  bond  is  forfeited.  Where  it  becomes  impos- 
sible by  the  act  of  the  obligee,  the  bond  is  saved. 
Ano7i.,  5  N.  &  M.  378  ;  3  A.  &  E.  868. 

By  a  local  act,  a  treasurer  of  a  turnpike  was, 
when  required,  to  account  to  the  trustees,  and 
pay  the  balance  to  them.  Action  on  a  bond  con- 
ditioned that  C,  treasurer  of  the  turnpike  roads, 
should  account  and  pay  according  to  the  direc- 
tions of  the  local  act,  and  of  3  Geo.  4,  c.  126. 
Plea,  that  so  much  of  3  Qeo.  4,  c.  126,  as  is  re- 
ferred to  in  the  condition,  was  repealed  by  4 
Geo.  4,  c.  95,  and  that  C.  duly  accounted  and 
paid  up  to  the  time  of  the  repeal.  Replication, 
assigning  breaches  :  first,  that  C.  received  money 
and  did  not  account  for  it,  though  after  the  re- 
peal of  3  Geo.  4,  c.  126,  he  was  required  by  the 
trustees  to  render  an  account  to  persons  appointed 
by  them  to  receive  it ;  and  secondly,  that  C.  re- 
ceived money  which  he  had  not  paid  over,  and 
which  still  remained  in  his  hands  : — Held,  that 
BO  much  of  the  condition  as  related  to  accounting 
under  3  Geo.  4,  c.  126,  having  become  impossible 
by  the  act  of  the  legislature,  the  obligation,  as 
far  as  related  to  that,  was  saved ;  but  that  so  far 
as  related  to  accounting  under  the  local  act,  the 
condition  remained  possible.  Davi^  v.  Oary, 
15  Q.  B.  418  ;  20  L.  J.,  Q.  B.  48  ;  15  Jur.  310. 

Held,  secondly,  that  the  first  breach  was  bad, 
as  the  local  act  did  not  require  the  treasurer  to 
account  to  persons  appointed  by  the  trustees ; 
and  3  Geo.  4,  c.  126,  which  did  so  require,  was 
repealed.    lb. 

Held,  thirdlv,  that  the  plea  was  bad,  as  not 
shewing  that  the  condition  was  performed  as  far 
as  was  possible  after  the  repeal  of  3  Geo.  4,  c.  126. 
lb. 

By  an  act  to  enable  the  corporation  of  London 
to  raise  moneys,  at  a  reduced  rate  of  interest,  to 
pay  off  moneys  chargeable  on  the  tolls  and  duties 
arising  from  the  river  Thames,  the  corporation 
was  empowered  to  take  up  at  interest,  from  time 
to  time,  certain  sums  of  money,  not  exceeding 
the  amounts  to  be  paid  off.    The  sums  of  money 
so  borrowed,  and  the  interest  payable  upon  them, 
were  expressly  charged  upon  the  tolls  and  duties. 
The    Thames    Conservancy   Act,    subsequently 
passed,  appointed  conservators  of  the  river  to  be 
a  body  corporate,  and  vested  all  the  estate  in  the 
bed  of  the  river,  both  of  the  crown  and  corpora- 
tion, in  the  conservators.    All  tolls  were  to  form 
one  fund,  to  be  applied  by  the  conservators  for 
certain  purposes ;  and  after  three  years  from  the 
date  of  the  act,  any  surplus  of  such  fund  was  to 
be  applied  to  paying  off  moneys  raised  by  the 
conservators  under  the  act.    And  when  all  the 
moneys  borrowed  upon  the  credit  of  the  tolls 
should  have  been  repaid,  the  surplus  of  the  con- 
servancy fund  was  made  applicable  for  certain 
other  purpose;^  : — Held,  that  the  operation,  of  this 
act  was  to  deprive  the  corporation  of  all  power 
to  receive  such  tolls,  and  to  vest  them  in  the  con- 
servators, and  that,  therefore,  the  corporation 
was  not  liable  to  be  sued  on  the  bonds  given  by 
them  to  secure  moneys  borrowed  by  them,  the 
condition  of  such  bonds  having  become  impos- 
sible by  act  and  operation  of  law.    Brown  v. 
London  (Mayor,  <Jv.),  13  C.  B.,  N.  S.  828  ;  31 
L.  J.,  C.  P.  280  J  8  Jur.,  N.  S.  1103 ;  10  W.  R. 
522— Ex.  Ch. 

To  a  suggestion  of  breaches  on  a  bond,  entered 
into  by  a  Imrony  cess  collector,  with  two  sureties, 
for  the  due  collection  of  the  public  moneys  pre- 
sented for,  alleging  that  the  collector  did  not 
duly  collect,  or  pay,  or  cause  to  be  paid  to  the 
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plaintiffB,  two  clear  days  before  the  first  day  of 
the  assizes,  all  the  public  moneys  that  he  was  by 
warrant  required  to  collect,  but  that  there  was 
still  a  portion  uncollected  and  unpaid,  the  defen- 
dant pleaded,  that  by  reason  of  complete  para- 
lysis he  was  rendered  permanently  incapable  of 
collecting  the  said  moneys,  or  of  app>ointing  a 
deputy  to  collect  them,  and  as  a  further  defence 
pleaded  that  the  breaches  in  the  suggestion 
alleged  took  place  before  the  entering  up  of  the 
judgment  on  the  bond,  and  not  after.  On  de- 
murrer by  the  plaintiffs : — Held,  that  the  defences 
were  bad.  Belfast  Banking  Company  v.  Hamil' 
ton,  12  L.  R.,  Ir.  105— C.  A. 

Operative  as  Agreement.] — A  bond  void  in  law 
may  be  enforced  as  an  agreement  in  equity, 
subject  to  the  effect  of  the  equitable  circum- 
stances under  which  it  was  made.  Squire  t. 
^Vhitton,  1  H.  L.  Cas.  333  ;  12  Jur.  125. 

An  instrument  purporting  to  be  a  bond,  exe- 
cuted by  an  obligor,  with  blanks  for  the  name  of 
the  obligee,  and  therefore  void  in  law,  is  inopera- 
tive in  equity  as  an  agreement,  there  being  no 
second  contracting  party.    lb. 

A  party  joining  as  surety  in  a  bond  ought  to 
be  in£)rmed  of  the  nature  of  the  obligation,  name 
of  the  obligee,  and  the  relation  in  which  he 
stands  to  the  principal  obligor.    Ih, 

An  instrument,  which  in  terms  purported  to  be 
a  conveyance  of  land,  but  not  being  by  deed 
could  not  operate  as  such,  and  which  contained  a 
stipulation  not  to  disturb  the  party  intended  to 
take  the  premises,  was  held  to  operate  as  an 
agreement,  and  not  as  a  deed.  Rex  v.  Ridgwell, 
6  B.  &  C.  665  ;  9  D.  &  R.  678. 

BetentioiL  by  Grantor.] — Where  a  deed  has 
been  formally  delivered  with  apt  and  proper 
words,  its  retention  by  the  grantor,  after  such 
delivery,  will  not  render  it  inoperative.  Ifall  v. 
PalnufTy  13  L.  J.,  Ch.  353  ;  8  Jur.  459  ;  3  Hare, 
632. 

Evidenee  of  Delivery— Attestation  Clause.] — 
An  unstamped  deed  conveying  a  house  of  the 
grantor  upon  trust  to  apply  the  profit  rent  to  the 
payment  of  two  life  annuities  was  found  in  his 
possession  after  his  death.  It  was  signed  and 
sealed  by  him  ;  and  the  attestation  clause  stated 
that  it  was  signed,  sealed,  and  delivered  by  him 
in  the  presence  of  two  witnesses,  one  of  whom 
said  that  he  remembered  witnessing  the  deed, 
that  the  grantor  after  signing  put  it  in  his  pocket, 
not  delivering  it  to  anyone,  but  he  could  not 
recollect  whether  the  grantor  said  that  he  signed, 
sealed,  and  delivered,  or  used  any  words  on  the 
occasion.  Subsequently  the  grantor  conveyed 
this  same  house  by  a  deed  duly  executed  and 
stamped,  upon  trusts  inconsistent  with  the 
former  deed,  and  by  his  will  made  the  next 
day  he  devised  the  house,  "  subject  to  two.  life 
annuities  charged  thereon  by  me."  By  a  codicil 
he  made  another  provision  for  one  of  the 
annuitants : — Held,  that  there  was  sufiicient 
evidence  of  the  delivery  of  the  first  deed,  and 
that  it  prevailed  over  the  second.  J^ans  v.  Oray^ 
9  L.  R.,  Ir.  539. 

Whether  Deed  or  Will.]— A  person  being 
possessed  of  some  pure  personalty,  but  of  con- 
siderable property  m  mortgages,  executed  some 
years  before  his  death  an  indenture,  by  which, 
declaring  a  wish  to  found  certain  charities,  he 


covenanted  to  4)ay,  or  that  if  he  did  not  j 
during  his  lifetime,  his  executors  should,  witj 
twelve  months  after  his  death,  subject  to 
debts  and  legacies,  pay  to  certain  persons  tber 
named  60,000/.,  to  be  invested  in  their  names 
the  trusts  thereby  declared;  the  trusts  w 
charitable  trusts.  This  deed  was  never  inrol 
in  chancery.  On  the  same  day  he  made  a  w 
giving  certain  legacies,  and  appointing  exe^ 
tors,  most  of  whom  were  the  persons  named 
the  deed.  These  papers  were  never  commu 
cated  by  him  to  anybody.  Just  before  his  dci 
he  caused  the  papers  to  be  produced  from  i 
drawers,  and  handed  them  to  the  persons  attei 
ing  his  death-bed.  They  were  tied  up  with 
memorandum,  which  declared  that  they  h 
been  prepared  in  that  form,  under  advice, 
save  the  legacy  duties,  and  in  order  that,  if  p: 
bate  duty  was  paid,  in  the  first  instance, 
might  be  got  back  again  in  consequence  of  t 
covenant  creating  a  debt  to  be  paid  out  of  t 
assets : — Held,  that  the  indenture  was  a  dec 
and  not  a  testamentary  paper.  Jeffries 
Alexander,  8  H.  L.  Gas.  594.  Bee  Patch 
Shore,  2  Drew.  &  Sm.  589 ;  32  L.  J.,  Ch.  I8i 
9  Jur.,  N.  S.  63;  11  W.  R.  142. 

Covenant  eonstitnting  Specialty.] — A  debt 
by  simple  contract  executed  a  deed,  in  which  1 
admitted  the  amount  of  his  debt,  and  secured 
by  an  assignment  of  property  to  his  creditc 
The  deed  contained  no  covenant  or  agreement 
pay : — Held,  that  this  deed  did  not  make  tl 
debt  a  specialty.  Man^at  v.  Marryat,  \ 
Beav.  224  ;  29  L.  J.,  Ch.  666 ;  6  Jur.,  N.  S.  575 
2  L.  T.  531. 

A  covenant  to  bequeath  a  sum  of  money  coi 
stitutes  a  specialty  debt  against  the  covenantoi 
estate,  and  is  not  satisfied  by  the  mere  insertio 
of  such  a  bequest  in  his  will.  Graham  v.  Wic^ 
ham,  1  De  G.,  J.  &  S.  474 ;  9  Jur.,  N.  S.  702 
8  L.  T.  679  ;  11  W.  R.  1009. 

A.  being  indebted  to  B.  on  simple  contrac 
gave  a  promissory  note  for  the  amount,  an 
executed  a  deed,  by  which,  after  reciting  th 
debt  and  the  note,  he,  as  further  security 
charged  certain  property  with  the  payment  « 
it,  and  agreed  to  execute  such  a  mortgage  of  th 
property,  with  all  powers,  covenants  and  clause 
incidental  thereto,  as  B.  should  require  :- 
Held;  that  the  deed  conveited  the  debt  into  i 
specialty  debt.  Saunders  v.  Milsome,  2  L.  R. 
Eq.  573  ;  15  W.  R.  2. 

Although  a  debt  is  acknowledged  under  sea 
and  a  security  given,  yet,  if  there  is  no  covenam 
for  repayment,  the  acknowledgment  does  noi 
necessarily  create  a  general  specialty  debt 
Jackson  v.  North-Eastem  Railway  Company 
7  Ch.  D.  573  ;  47  L.  J.,  Ch.  303  ;  37  L.  T.  664 
26  W.  R.  513. 

2.  Meboeb. 

When  Bemedies  Co-eztentive.]— If  one  of  two 
makers  of  a  joint  and  several  promissory  note 
gives  the  holder  a  deed  of  mortgage  to  secure 
the  amount  with  a  covenant  to  pay  it,  the  other 
maker  is  not  thereby  discharged,  for  the  remedy 
on  the  specialty  is  not  co-extensive  with  the 
remedy  on  the  note.  Jnsell  v.  Baker,  15 
Q.  B.  20. 

Where  a  surety,  bound  with  his  principal  for 
the  payment  of  money  by  instalments,  takes  a 
bond  as  a  security,  he   cannot    maintain  an 
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action  of  assumpsit.     Ttmsmhit  v.  Martinuntj 
2  T.  R.  100, 

Where  Additional  Security,]— To  3,000/.,  par- 
cel of  a  money  claim,  the  defendant  pleaded  a 
sabsequent  agreement  to  deliver  to  the  plain- 
tiff an  indenture  to  pay  the  3,000Z.  on  a  certain 
day,  and  that  the  defendant,  in  pursuance  of 
such  agreement,  did,  with  the  consent  and  at 
the  request  of  the  plaintiff,  execute  and  deliver 
to  the  plaintiff  such  indenture,  and  did  thcrebj' 
covenant  to  pay  the  3,000/.  Replication,  that 
the  indenture  was  made  by  way  of  security  for 
the  payment  of  the  3,000/.,  and  that  it  was 
always  expressed  by  the  indenture  that  it  was 
made  as  such  security  : — Held,  that  the  plea  was 
a  good  plea  of  mei^er  as  to  so  much  of  the  debt 
to  which  it  was  pleaded,  and  that  the  replica- 
tion was  no  answer  to  it.  Price  v.  Mimlton^  10 
C.  B.  561  ;  20  L.  J.,  C.  T.  102  ;  15  Jur.  228. 

A  mortgage  was  made  for  a  term  of  years,  and 
snb^quently  the  reversion  was  conveyed  to  a 
trustee  for  sale  to  secure  a  further  advance  and 
the  prior  advances  : — Held,  that  the  terms  were 
not  merged,  though  portions  had  been  sold  by  the 
trustee  with  the  concurrence  of  the  mortgagee. 
LoeJting  v.  Parker,  8  L.  R.,  Ch.  30 ;  42  L.  J., 
Ch.  267  ;  27  L.  T.  635  ;  21  W.  R.  113. 

T.  was  beneficially  entitled  for  his  life  to 
renewable  leaseholds  for  three  lives  held  on  trust 
to  renew  and  subject  to  certain  charges.  All 
the  cestuis  que  vie  having  died,  and  T.'s  right 
to  renew  being  disputed  by  the  reversioner,  the 
trustee  of  the  leaseholds,  with  the  consent  of  the 
jxirsons  entitled  to  the  charges,  in  order  to  facili- 
tate the  obtaining  of  a  renewal,  transferred  the 
legal  estate  to  T.  by  a  deed  which  recited  (though 
contrary  to  the  fact)  that  the  charges  had  been 
paid  by  T.  Thereupon  T.  obtained  a  renewal 
(without  prejudice  to  the  question  in  dispute), 
and  to  avoid  litigation,  purchased  the  reversion 
in  fee.  He  subsequently  paid  off  the  charges 
and  mortgaged  the  premises  in  fee.  By  his  will, 
reciting  that  the  charges  wore  subsisting,  he 
devised  his  interest  in  the  premises  to  T.  T. 
subject  to  the  charges  : — Held,  that  T.  T.  took 
the  fee  subject  to  the  charges.  Trumpcr  v. 
Trumpt-r,  8  L.  R.,  Ch.  870 ;  42  L.  J.,  Ch.  641  ; 
29  L.  T.  86  ;  21  W.  R.  692. 

To  an  action  for  money  lent,  the  defendant 
pleaded,  that  the  causes  of  action  arose  out  of 
disbursements  made  for  and  on  account  of  a 
vessel  belonging  to  the  defendant,  and  that  the 
ma5»ter  made  and  sealed  a  bottomry- bond,  which 
was  accepted  and  received  by  the  plaintiff  in  satis- 
f  act  ion  of  the  promises  in  the  declaration.  The 
plaintiff  replied  that  he  did  not  accept  or  receive 
the  bond  in  satisfaction  of  the  promises.  At  the 
trial  it  appeared  that  the  bond  was  given  by  the 
ma.ster  the  day  after  the  transaction  as  to  the 
advances  on  the  ship's  account  was  closed,  and 
by  way  of  collateral  security  only  : — Held,  that 
the  plaintiff's  right  to  sue  the  owner  in  respect 
of  the  implied  contract  was  not  destroyed  by  the 
taking  such  additional  security.  Wetton  v. 
Foster,  3  Scott,  155 ;  2  Bing.  N.  C.  693  ;  2 
Hodges,  59. 

A  defendant,  being  indebted  to  the  plaintiff, 
executed  with  sureties  a  bond  in  the  penal  sum 
of  2.000Z.,  whereby,  after  reciting  that  the  plain- 
tiff had  agreed  to  give  the  defendant  time  for  the 
payment  of  the  debt  owing,  and  of  such  further 
pums  as  might  afterwards  become  due,  the  con- 
dition was,  that  if  the  defendant  should  pay  the 

VOL.    III. 


plaintiff  the  sum  due,  and  such  further  sums  as 
might  become  due,  or  in  case  he  should  make 
default,  and  the  sureties  should,  within  one 
month  after  notice,  pay  the  plaintiff  the  sums 
due,  not  exceeding  1,000/.,  or,  if  no  notice  should 
be  given,  the  bond  to  be  void : — Held,  no  merger, 
and  the  plaintiff  might,  notwithstanding  the 
giving  of. the  bond,  recover  the  amount  of  the 
original  debt.  Norfolk  Railioay  Co^mpany  v. 
Maenamura,  3  Ex.  628. 

A  banker  takes  from  his  customer  and  his 
surety  a  bond  conditioned  for  the  payment 
of  all  sums  already  advanced  or  thereafter  to 
be  advanced  to  the  customer.  This  does  not 
amount  to  a  merger,  and  the  customer  may  be 
sued  for  the  balance  of  his  account  as  upon  a 
debt  bv  simple  contract.  Ilvlmes  v.  Belly  3  M. 
&  G.  213  ;  3  Scott,  N.  R.  479. 

Parties.] — A  mortgage  executed  by  two  (and 
the  wife  of  a  third)  of  three  persons  indebted  to 
the  mortgagee  in  a  simple  contract  debt,  docs 
not  operate  as  a  merger  of  the  claim  on  the 
simple  contract  in  the  specialtv.  Sharpe  v. 
Gihb8,  16  C.  B.,  N.  S.  527. 

To  operate  a  merger  of  a  simple  contract  debt 
in  a  specialt}',  the  specialty  must  be  co-extensive 
with  the  simple  contract  debt,  and  between  the 
same  parties.  Boaler  v.  Mayor,  19  C.  B.,  N.  S. 
76  ;  34  L.  J.,  C.  P.  230 ;  12  L.  T.  457  ;  13  W.  R. 
775. 

A  term  of  years  and  a  freehold  may  subsist 
in  the  same  person  without  merger  if  held  in 
different  rights.  Jones  v.  Davi&s,  5  H.  &  N. 
766  ;  29  L.  J.,  Ex.  374  ;  8  W.  R.  628.  Affirmed 
on  appeal,  7  H.  &  N.  607  ;  31  L.  J.,  Ex.  116  ;  8 
Jut.,  N.  S.  592  ;  6  L.  T.  442  ;  10  W.  R.  464— 
Ex.  Ch. 

If  a  husband  is  possessed  of  a  term  of  years, 
and  the  owner  of  the  reversion  in  fee  devises  it 
to  the  wife  who  has  issue,  the  husband,  who  in 
the  lifetime  of  the  wife  is  tenant  by  the  curtesy 
initiate,  holds  the  two  estates  in  different  rights 
without  having  acquired  the  freehold  by  his  own 
act,  and  consequently  there  is  no  merger,    lb, 

3.  Pabties. 

Liability  of  Infante.] — A  deed  executed  by  an 
infant  to  secure  advances  made  to  him  for  ex- 
penditure upon  necessaries  is  not  binding  upon 
him  when  he  becomes  of  age.  Martin  v.  Gale, 
4  Ch.  D.  428  ;  46  L.  J.,  Ch.  84  ;  36  L.  T.  357  ; 
25  W.  R.  406. 


Of  Lonatio — Ezecntion  of  Lease  by  Com- 


mittee.]— By  a  lease  expressed  to  be  made 
between  a  lunatic  by  A.  B.  and  C.  D.,  his  two 
committees,  Mid  other  parties,  the  lunatic  act- 
ing by  his  committees  demised  certain  property 
therein  mentioned  to  the  lessee.  The  testi- 
monium clause  was  "  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals."  A.  B.  signed  his  name 
against  one  seal,  and  C.  D.  his  against  another ; 
and  the  attestation  clause  was  "  Signed,  sealed, 
and  delivered  by  A.  B.  and  C.  D.  in  the  presence 
of  &c. :  " — Held,  that  the  lease  was  well  executed 
on  behalf  of  the  lunatic.  Lawrie  v.  Leeft,  7  App. 
Cas.  19  ;  51  L.  J.,  Ch.  209  ;  46  L.  T.  210 ;  30  W.  R. 
185— H.  L.  (E.)  Affirming  14  Ch.  D.  249 ;  49 
L.  J.,  Ch.  636  ;  42  L.  T.  485  ;  28  W.  R.  779— C.  A. 

Whether   Joint   and    Several.] — A.,  as 
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principal,  and  three  sureties,  B.,  C.  and  D., 
executed  a  bond  to  E.  for  the  fidelity  of  A.  in 
certain  duties  for  which  he  was  employed  by  E., 
the  bond  being  in  the  following  form  : — *'  We, 
A.,  B.,  C.  and  D.,  are  held  and  firmly  bound  to 
E.  in  the  sum  of  50Z.  each,  to  be  paid  to  E.,  his 
executors,  administrators,  and  assigns  ;  to  which 
payment,  well  and  truly  to  be  made,  we  hereby 
bind  us,  and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators,  and  every 
of  them,  by  these  presents :" — Held,  that  the 
bond  was  the  separate  bond  of  each  obligor,  bind- 
ing each  to  pay  the  sum  of  60/.  in  the  event  of 
default  by  the  principal ;  and  that,  therefore, 
the  payment  of  501.  by  B.,  one  of  the  obligors, 
after  breach,  was  no  answer  to  an  action  on  the 
bond  against  another  obligor,  C.  Armittron^  v. 
Cahai,  6  L.  R.,  Ir.  440. 

E.  and  F.  entered  into  a  joint  and  seyeral  bond, 
of  which  the  condition  was,  that  if  they  or  either 
of  them,  their  or  either  of  their  heirs,  &c.,  duly 
paid  an  annuity  to  B.  for  his  life  in  manner  fol- 
lowing, namely,  one  moiety  by  E.  during  his  life, 
and  the  other  moiety  by  F.,  his  executors  or  ad- 
ministrators, during  the  life  of  E. ;  after  the  death 
of  E.  the  whole  by  F.,  his  heirs,  executors,  or  ad- 
ministrators, during  the  life  of  B.,  then  the  bond 
should  be  void : — Held,  that  the  liability  under 
this  bond  was  joint  and  several,  and  that  F. 
having  failed  after  the  death  of  E.  in  paying 
the  annuity,  the  estate  of  E.  was  liable  on  his 
default.     Church  v.  King,  2  Mylnc  &  C.  220. 

A  bond  by  three,  whereby  they  bound  them- 
selves jointly,  and  their  respective  heirs,  execu- 
tors and  administrators  respectively,  to  pay, 
which  was  conditioned  to  be  void,  if  they  or 
either  of  them,  their  or  either  of  their  heirs, 
executors  or  administrators,  paid : — Held,  that 
it  was  a  joint  and  several  obligation,  and,  one 
having  died,  that  his  assets  were  liable.  Tipjnm 
V.  Oocytes,  18  Beav.  401. 

There  is  no  settled  rule  of  equity  that  a  con- 
tract which  at  law  would  be  construed  as  joint, 
is  to  be  treated  in  equity  as  joint  and  several. 
Kendall  v.  Haviilton,  4  App.  Cas.  504  ;  48  L.  J., 
C.  B.  705 ;  41  L,  T.  418 ;  28  W.  R.  97. 


Ezecntioii  by  whom.] — If  the  plaintifE 


shews  on  his  declaration  in  an  action  on  a  bond 
against  two,  that  the  bond  is  executed  by  three, 
it  is  good  matter  of  plea  in  abatement,  or  in 
arrest  of  judgment,  but  is  no  ground  of  nonsuit 
on  non  est  factum.  South  v.  Tannrr,  2  Taunt. 
2U. 

If  in  an  action  on  a  bond  against  one,  it  is  de- 
clared on  as  the  joint  bond  of  him  and  two  others, 
it  is  no  variance  that  the  bond  is  likewise  the 
separate  bond  of  each  of  the  obligors.  Middlcttm 
V.  Sandford,  4  Camp.  34. 

If  the  defendant  pleads  that  it  is  not  his  deed, 
it  is  only  necessaiy  to  prove  that  the  bond  was 
executed  by  him.    Ih, 

Where  a  man  executes  a  bond,  meaning  it  to  be 
the  joint  bond  of  himself  and  another,  who  does 
not  execute,  it  is  the  several  bond  of  the  former, 
but  he  may  have  it  delivered  up,  as  contrary  to 
intention.     Underhill  v.  Horwoodj  10  Ves.  225. 

A.  executed  a  bond  as  the  joint  and  several 
bond  of  himself  and  B.,  and  signed,  it  "  A.  and 
B.,'*  having^o  authority  from  B.  so  to  do : — 
Held,  that  the  bond  was  good,  as  the  several 
bond  of  A.     Klliot  v.  DavU,  2  B.  &  P.  338. 

Seal  of  one  Tom  off]— A  surety  bond  by  three 


obligors,  for  the  payment  of  1,000/.,  worded,  "  i 
which  payment  to  be  well  and  faithfully  mat 
we  bind  ourselves,  and  each  of  us  for  himself,  i 
the  whole  and  entire  sum  of  1,000/.  each,"  is 
several,  and  not  a  joint  and  several  bond,  and  m 
be  enforced  against  the  obligors  severally  ;  a 
the  tearing  off  of  the  seal  of  one  of  the  oblige 
of  such  a  bond  by  the  obligees  does  not  avoid 
as  against  the  others.  Collins  v.  Proaser,  3  D. 
R.  112;  1  B.  &  C.  «82.  And  sec  Collifus 
Everett,  3  D.  &  B.  122. 

Discharge.] — If  an  obligee   in  a  joint   ai 
several  bond  makes  one  of  the  two  obligors  i 
executor,  with  others,  the  action  on  the  bond 
discharged  as  to  both,     Cheetham  v.    Ward, 
B.  &  P.  630. 

Though  an  obligee  of  a  bond  covenants  not 
sue  one  of  two  joint  and  several  obligors,  and 
he  does,  that  the  deed  may  be  pleaded  in  bar,  \ 
may  still  sue  the  other  obligor.  Dean  v.  Ncwha 
8  T.  R.  168. 

Kon-Ezecntion  by  Purchaser  where  Covenant 

— D.  in  1824  agreed  with  S.  for  the  purchase 
an  estate,  and  that  the  purchase  deed  shou 
contain  a  covenant  by  D.  that  he,  his  heirs  ai 
assigns  would  pay  to  S.,  his  executora,  admini 
trators  and  assigns  the  sum  of  6«.  for  ea< 
chaldron  of  coals  gotten  out  of  the  estate  ar 
shipped  for  sale.  The  purchase  deed  was  subs 
quently  executed  by  S.,  but  not  by  D.  D.,  ho\ 
ever,  entered  upon  the  land,  and  he  and  h 
devisees  and  their  assigns  enjoyed  the  propert 
Coal  was  also  got  and  shipped  for  sale  : — Hel 
tiiat  the  execution  by  D.  of  a  counterpart  of  tl 
deed  containing  the  covenant  could  not  be  pr 
sumed,  and  that  although  the  persons  who  ha 
taken  and  enjoyed  the  coal  with  notice  < 
the  covenant  might  be  liable,  there  was  r 
liability  in  D.  or  his  representative  under  tl 
covenant.     Witham  v.  Vane^  44  L.  T.  718 — C.  j 

Partiei    to    Sue   on  —  Farties    intended.  ]- 

Where  a  deed  is  made  between  parties,  a  perse 
who  is  not  named  a  party  to  it,  but  is  so  d« 
scribed  that  he  can  be  ascertained,  may  sue  upc 
the  covenants  contained  in  it.  Reeves  v.  Watt 
7  B.  &  S.  523. 

In  1801,  by  a  deed  since  lost,  after  recitin 
the  conveyance  to  the  defendants  by  A.  by 
deed  of  even  date,  of  land  in  consideration  ( 
an  annual  rent  of  105/.  to  be  paid  "  to  A.  or  th 
person  or  persons  to  whom  the  freehold  or  ii 
heritance  of  the  premises  thereby  release 
should  for  the  time  being  belong  in  case  th 
deed  had  not  been  made,"  the  defendants  cov< 
nanted,  "  to  and  with  A.  and  the  person  c 
persons  to  whom  the  freehold  or  inheritance  ( 
the  hereditaments  and  premises  thercinbefoi 
recited  to  be  released  should  for  the  time  bein 
belong,"  to  pay  the  rent-charge.  In  1827,  b 
another  deed,  reciting  the  above-mentioned  deec 
and  that  A.  was  dead,  and  that  "the  fret 
hold  and  inheritance  of  the  hereditaments  an 
premises  mentioned  and  comprised  in  the  dee* 
of  1801,  or  the  rent-charge  or  yearly  sum  c 
105/.,"  were  vested  in  B.,  and  that  the  rent 
charge  had  been  duly  paid  to  A.  during  his  lif( 
and  to  B.  irfter  his  death,  the  defendants  pre 
oeeded  to  ratify  and  confirm  the  deed  of  1801 
and  declared  that  it  should  be  good,  valid  am 
effectual  to  all  intents  and  purposes  according  t 
the  true  intent  and  meaning  thereof,  notwitb 
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standing  its  loss.  The  plaintiff  afterwards  be- 
came entitled,  under  a  conveyance  from  B.,  to 
all  his  interest  in  the  rent-charge.  An  action 
having  been  brought  by  the  plaintiff  for  arrears 
of  the  rent-charge  :  —  Held,  that  it  appeared 
with  sufficient  clearness,  looking  at  the  whole 
of  the  deed  of  1801,  that  the  operative  words 
were  intended  to  designate  as  the  grantees  of  the 
rent-charge  the  same  person  or  class  of  persons  as 
that  referred  to  in  the  recitals  of'  that  deed, 
namely,  A.  and  the  person  or  persons  to  whom 
the  freehold  or  inheritance  of  the  hereditaments 
and  premises  would  have  belonged  in  case  the 
deed  had  not  been  made ;  and  that  any  diffi- 
culty which  might  have  arisen  in  determining 
the  persons  who  after  A.'8  death  would  have  an- 
swered this  description  was  surmounted  by  the 
deed  of  confirmation,  by  which  the  defendants 
declared  that  the  rent-charge  had  become  vested 
in  B.,  whose  title  the  plaintiff  had,  and  that  the 
plaintiff  was  therefore  entitled  to  recover. 
Gtpyn.  V.  Neath  Canal  Navigation  Company^ 
3  L.  R.,  Ex.  209 ;  37  L.  J.,  Ex.  122 ;  18  L.  T. 
688  ;  16  W.  R.  1209. 

An  action  lies  at  the  suit  of  A.  against  C.  on  a 
bond,  by  which  C.  acknowledges  himself  to  be 
bound  to  A.  in  100/.,  to  he  paid  to  J.,  or  B. 
White  V.  Hancock,  2  C.  B.  830  ;  15  L.  J.,  C. 
P.  186. 

A.  may  declare  upon  such  a  bond,  without  no- 
ticing B.,  although  the  alternative  mode  of  pay- 
ment appears  by  the  bond  being  set  out,  and 
although  the  declaration  negatives  payment  to 
A.,  but  is  silent  as  to  non-payment  to  B.    lb. 


Particular  Officers.]— A  bond  given  to 


the  doctor,  canon,  master,  fellows,  &c.,  of  Sidney 
Sussex  College,  with  a  solvendum  to  the 
master.  &c.,  is  a  bond  taken  in  their  corporate 
capacity.  Sidney  College  v.  Davenport,  1  Wils. 
184. 

An  officer  of  the  Palace  Court  entered  into  a 
bond  with  sureties  to  the  knight-marshal  of  that 
court,  conditioned  for  the  due  performance  of 
the  duties  of  his  office ;  and  that  he  should  take 
sufficient  bail  from  all  defendants  arrested,  and 
shoald  obey  the  lawful  orders  of  the  court. 
Having  taken  insufficient  bail  frem  a  defendant 
arrested  in  an  action  in  that  court,  an  order  was 
made  requiring  him  to  pay  the  amount  of  debt 
and  costs  in  that  action,  which  he  disobeyed  : — 
Held,  that  the  knight-marshal  was  entitled,  as  a 
trustee  for  the  plaintiff  in  the  action,  to  recover 
on  the  bond  the  full  amount  of  the  debt  and 
costs.  Lamb  v.  Vice,  6  M.  &  W.  467  ;  8  D.  P.  C. 
360  ;  4  Jut.  341. 

An  administration  bond  (taken  under  the  22 
&  23  Car.  2,  c.  10),  to  the  ordinary,  and  his  exe- 
cutors, administrators  or  assigns,  passed  on  the 
death  of  the  ordinary  to  his  executor,  and  not  to 
his  successor.  Howley  v.  Knight,  14  Q.  B. 
240  ;  19  L.  J.,  Q.  B.  3  ;  14  Jur.  666. 

An  administration  bond  given  to  the  ordinary 
before  20  &  21  Vict.  c.  77,  came  into  operation, 
is  not  assignable,  so  as  to  entitle  the  assignee 
to  sue  upon  it  in  his  own  name  ;  and  21  &  22 
Vict.  c.  95,  8.  16,  has  not  a  retrospective  effect, 
80  as  to  enable  the  assignee  to  maintain  an 
action  commenced  by  him  in  his  own  name 
before  that  act  passed.  Young  v.  Huglies,  4  H. 
&  X.  76  ;  28  L.  J.,  Ex.  161 ;  5  Jur.,  N.  S.  102  ; 
32  L.  T.,  O.  S.  259. 

The  churehwardens  and  overseers  for  the  time 
being  may  sue  ui)on  bonds  given  under  69  Geo. 


3,  c.  12,  s.  7,  for  the  due  performance  of  the 
duties  of  a&istaut  overseer  in  a  parish  within  a 
union,  the  effect  of  the  7  &  8  Vict.  c.  101,  s. 
61,  being  only  to  substitute  in  such  cases  the 
board  of  guardians  for  the  vestry,  as  the  body 
who  is  to  direct  the  bond  to  sue  upon.  Skelton 
V.  Rushhy,  4  Ex.  546  ;  19  L.  J.,  M.  C.  29. 


Innocent  Holder  for  Value.] — A  bond 


given  for  the  purpose  of  enabling  the  obligee  to 
raise  money  passes  to  an  assignee  for  value,  sub- 
ject to  the  subsisting  equities  in  favour  of  the 
obligor,  unless  the  intention  with  which  it  is 
given  is  expressed  on  the  face  of  it.  Graham  v. 
Johnson,  8  L.  R.,  Eq.  36  j  38  L.  J.,  Ch.  374  ;  21 
L.  T.  77  ;  17  W.  R.  810. 

Bonds  of  a  company  which  are  void  in  the 
hands  of  the  person  to  whom  they  were  originally 
given  may  be  valid  in  the  hands  of  an  innocent 
holder  for  value.  South  Unsex  Estuary  and 
Reclamation  Company,  In  re,  Chorley,  Ex 
parte,  11  L.  R.,  Eq.  157  ;  40  L.  J.,  Ch.  153  ;  19 
W.  R.  430. 

A  company  gave  bonds  to  H.,  who  transferred 
to  an  innocent  purchaser  for  value,  the  transfer 
being  registered  in  the  books  of  the  company. 
The  purchaser  brought  an  action  against  the 
company  upon  the  bonds.  It  was  arranged  be- 
tween the  plaintiff  and  the  company  that  judg- 
ment should  be  signed,  but  not  until  the  expira- 
tion of  three  months.  In  the  meantime  a  peti- 
tion was  presented  to  wind  up  the  company, 
upon  which  an  order  was  subsequently  made. 
The  bonds  were  alleged  to  be  ultra  vires,  and 
void  as  between  the  company  and  H.  : — Held, 
that  without  entering  into  the  question  of  the 
validity  of  the  bonds  as  between  the  company 
and  H.,  they  were,  under  the  circumstances, 
good  in  the  hands  of  the  purchaser.    lb. 


Company  when  estopped  £rom  setting  np 


Eqnitief.] — ^An  insurance  company  having  power 
to  issue  bonds  and  other  securities,  issued  to  S.  a 
bond  conditioned  to  be  void  on  payment  to  him, 
his  executors,  administrators,  and  assigns,  of 
250Z.  on  a  future  day.  The  bond  was  assigned 
for  value  to  B.,  and  notice  of  the  assignment 
given  at  the  office  of  the  company  and  accepted, 
but  the  assignment  was  never  "registered.  No 
inquiry  was  made  as  to  the  validity  of  the  in- 
strument before  B.  took  the  assignment.  Before 
the  bond  fell  due,  the  company  went  into  liqui- 
dation : — Held,  on  an  application  by  B.'s  execu- 
tors to  prove  against  the  company,  that  the 
company  had,  by  accepting  notice  of  the  assign- 
ment, precluded  itself  from  setting  up  against 
the  assignee  equities  between  them  and  the 
original  obligor  attaching  to  the  instrument 
itself.  Hercules  Insurance  Company,  In  re, 
Bru^on,  Ex  parte,  19  L.  R.,  Eq.  302  ;  44  L.  J., 
Ch.  460  ;  31  L.  T.  747  ;  23  W.  R.  286. 


Sailway  Bond.] — On  an  assignment  of  a 


railway  bond,  under  the  Companies  Clauses  Act 
(8  &  9  Vict.  c.  16),  s.  46,  the  proper  party  to  sue 
is  the  assignee.  Vertv4}  v.  East  Anglian  Railway 
Company,  6  Railw.  Cas.  262  ;  5  f]x,  208 ;  1  L., 
M.  &  P.  302 ;  19  L.  J.,  Ex.  235. 

Scotch  Bond.] — The  assignee  of  a  Scotch 


bond  may  maintain  an  action  against  the  obligor 
in  his  own  name.    Innes  v.  DutUop,  8  T.  R.  595. 


Default  of  Aflsignee.] — Where  a  bond  is 

£  2 
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assigned  by  the  obligee  towards  satisfaction  of  a 
debt,  owing  from  him  to  another  person,  the  as- 
signee is  chargeable  for  wilful  default  in  for- 
bearing to  sue  the*  obligor  to  the  amount  of  any 
loss  incurred  by  such  forbearance.  Mure,  Ex 
parte,  2  Cox,  63. 


IL    FORM  AND  CONTENTS. 
1.  Stamping. 

At  Time  of  Execution.] — Before  a  deed  can  be 
admitted  in  evidence  it  must  be  proved  to  the 
satisfaction  of  the  judge  that  the  instrument  is 
duly  stamped,  not  only  at  the  time  of  its  pro- 
duction but  also  in  accordance  with  the  law  in 
force  at  the  time  when  it  was  first  executed. 
Clarke  v.  Roclie,  3  Q.  B.  D.  170  ;  47  L.  J.,  Q.  B. 
147  ;  37  L.  T.  633  ;  26  W.  R.  112. 

Presumption  as  to.] — Although  upon  the  pre- 
sumption omnia  rite  esse  acta,  if  secondary  evi- 
dence is  tendered  to  prove  the  contents  of  an  in- 
strument which  is  either  lost  or  retained  by  the 
opposite  party  after  notice  to  produce  it,  the 
court  will  presume  that  the  original  was  duly 
stamped  unless  some  evidence  to  the  contrary  is 
given  ;  yet  where  there  is  evidence  that  an  in- 
strument unstamped  at  its  execution,  continued 
for  a  considerable  time  after  its  execution  un- 
stamped, the  onus  is  shifted,  and  unless  evidence 
is  produced  to  lead  to  the  belief  that  it  was 
stamped  at  some  time  subsequently,  the  con- 
clusion is  that  it  remained  unstamped.  Marine 
Investment  Company  v.  Havrnde,  5  L.  R.,  H.  L. 
624  ;  42  L.  J.,  Ch.  173. 

Under  13  k  14  Vict.  o.  97— Securing  Principal 
and  Interest.] — A  bond  was  conditioned  for  the 
payment,  on  a  certain  day,  being  a  year  from 
the  date,  of  a  certain  sum,  with  interest  thereon, 
at  the  rate  of  5Z.  per  cent. : — Held,  that  a  stamp 
covering  the  amount  of  the  principal  was  suffi- 
cient. Dixon  V.  Robinson,  1  M.  &  R.  115  ;  6  C. 
&  P.  96  ;  S.  jP.,  Foreman  v.  Jeyes,  5  C.  &  P.  419; 
Barker  or  Parker  v.  Smart  or  Smark,  7  M.  & 
W.  590  ;  9  D.  P.  C.  211. 

A.,  B.  and  C.  bound  themselves  in  the  penal 
sum  of  600Z.  to  a  company.  The  bond,  after  re- 
citing that  A.  and  B.  had  agreed  to  join  with  C, 
as  his  sureties,  in  consideration  of  the  company 
advancing  C.  300^.,  contained  the  following  con- 
ditions :  that  if  any  of  the  parties  should  pay  to 
the  company  the  principal  sum  of  300Z.,  by  three 
equal  yearly  payments  of  lOOZ.  each,  or  so  much 
of  the  payments  as  should  be  owing  on  the  de- 
cease of  C,  which  should  first  happen,  and  should 
in  the  meantime,  until  the  principal  should  so 
become  due,  and  be  all  paid,  pay  the  company 
interest  at  the  rate  of  5/.  per  cent,  upon  the 
principal,  in  equal  half-yearly  payments,  and 
should  also  in  the  meantime,  and  until  the 
principal  should  become  due,  and  until  the 
same,  with  interest,  should  be  fully  paid,  pay 
the  annual  premiums  which  should,  during  the 
continuance  of  the  loan,  become  payable  on 
a  policy  of  fusurance,  whereby  the  funds  of  the 
company  were,  on  payment  by  C,  or  his  assigns, 
during  his  life,  of  the  annual  premiums  of 
23Z.  14«.  Id.y  made  liable  to  pay  C.'s  executors, 
after  his  decease,  499^.  10*. ;  which  instrument 
had  been  deposited  as  a  collateral  security  for 
the  payment  of  the  principal  and  interest,  and 
of  the  premiums  w^kich  might  be  due  and  un- 


paid ;  and  if  C.  should  not,  during  the  co 
tinuance  of  the  loan,  do  any  act  by  which  t 
policy  might  be  avoided,  or  should  forthwith  p; 
upon  demand  the  principal  and  interest,  or 
much  as  should  be  due,  then  the  bond  was  to 
Toid,  otherwise  it  was  to  remain  in  full  fore 
and  if  default  should  be  made  in  payment 
the  interest,  or  of  either  of  the  instalments,  or 
the  premiums,  according  to  the  stipulations,  t 
whole  of  the  principal  should  thereupon  becor 
payable  : — Held,  per  Pollock,  C.  B.,  Alderson,  ] 
and  Piatt,  B.,that  the  bond  secured  the  payme 
of  the  principal,  with  interest  only ;  and  th 
the  bond  was  rightly  stamped  with  a  stam 
which  covered  the  principal.  Per  Parke,  ] 
that  the  bond  secured  the  payment  of  the  pr 
miums  also.  Prudential  Mutual  Assuran 
Investment  and  Loan  Association  v.  Curzon, 
Ex.  97  ;  22  L.  J.,  Ex.  85. 

Kelease.] — A  release  to  the  surviving  partne 
in  a  firm  by  the  executors  of  a  deceased  partm 
of  all  the  freehold,  copyhold,  and  leasehold  pr 
perty  held  by  the  firm,  expressing  no  consider 
tion  for  the  conveyance  upon  the  face  of  it, 
sufliciently  stamped  with  a  common  deed  stam 
Steer  v.  CrowUy,  14  C.  B.,  N.  S.  337  ;  32  L.  . 
C.  P.  191. 

Decisioni  on  previous  Enactments.  ] — Any  boi 
for  securing  money  already  advanced,  and  to  I 
in  future  advanced  on  an  account  current  (a 
though  the  obligation  was  under  a  penalty 
a  sum  certain,  however  less  than  20,000Z.)  cou 
not  be  received  in  evidence,  unless  it  bore  a  2( 
stamp,  being  held,  notwithstanding  the  penalt 
to  be  a  bond  for  the  security  of  money  whi( 
may  become  due  and  payable  on  an  accoui 
current,  together  with  sums  already  advance 
where  the  total  amount  of  the  money  secured,  < 
to  be  ultimately  recoverable  thereupon,  was  m 
certain  and  without  limit  in  the  words  of  i 
Geo.  3,  c  149.    Scott  v.  Alsop,  2  Price,  20. 

Leases.] — A  bond  conditioned  for  the  quarter! 
payment  of  an  annual  rent  reserved  in  an  indei 
ture  of  lease  of  market-tolls  was  not  withi 
either  of  the  clauses  in  Sched.,  Part  1,  of  £ 
Geo.  3,  c.  184,  which  imposed  an  ad  valorei 
duty  on  bonds  given  as  a  security  for  the  pa] 
ment  of  any  definite  and  certain  sum  of  money 
and  on  bonds  given  as  a  security  for  the  pai 
ment  of  any  sum  or  sums  of  money  at  state 
periods  (not  being  rent  reserved  or  payable  upo 
any  lease),  for  any  definite  and  certain  tern 
so  that  the  total  amount  or  the  money  to  b 
paid  could  be  previously  ascertained.  At  tree  i 
Anscomhe  (2  M.  &  S.  88)  overruled ;  Wineheste 
Com  Exchange  and  Market  Place  Company  y 
GUlingham,  3  G.  &  D.  667  j  4  Q.  B.  475  ;  12  I 
J.,  Q.  B.  159  ;  7  Jur.  326. 

A  bond  conditioned  for  the  payment  of  ren 
(the  rent  reserved  being  660Z.  per  annum),  an< 
the  due  performance  of  all  covenants  in  an  in 
denture  of  lease  of  tolls,  stamped  with  a  35a 
stamp,  was  not  sufficiently  stamped.  Toovey  \ 
Simons,  3  Jur.  1173. 

A  bond  for  securing  certain  conditions  to  b 
performed  by  the  vendor  of  a  house  required  ; 
20*.  stamp  only.    Hvghes  v.  King,  1  Stark.  Hi 

Deeds  of  even  Date.] — A  bond  and  a  mortgag 
executed  on  the  same  day,  for  securing  the  sami 
sum  of  money,  but  bearing  different  dates,  re 
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quirccl  an  acl  valorem  stamp  on  each  instrument. 
Wood  V.  Xorttm,  4  M.  &  R.  673  ;  9  B.  &  C. 
885. 

A  bond,  conditioned  for  pa3rment  of  a  sum  of 
money  to  the  obligee  on  a  day  named,  according 
to  a  proviso  contained  in  a  conditional  surrender 
of  even  date,  whereby  A.  (not  the  obligor  in  the 
bond),  surrendered  to  the  obligee  copyhold  lands 
for  securing  payment  of  the  same  sum — required 
a  1/.  stamp  only,  although  it  bore  no  stamp  de- 
noting the  payment  of  the  ad  valorem  duty  on 
the  surrender.  Quiyi  v.  AT/w^,  1  M.  &  W.  42 ; 
4  D.  P.  C.  736  ;  1  Gale,  407. 

Where  a  bond  is  conditioned  for  the  payment 
cif  money,  which  is  declared  to  be  the  same 
money  as  that  secured  to  be  paid  by  an  inden- 
ture of  even  date,  it  must,  to  dispense  with  the 
ad  valorem  stamp  on  such  bond,  appear  by  re- 
cital, on  production  of  the  indenture,  that  the 
latter  was  an  indenture  requiring  an  ad  valorem 
stamp.     Wal'medey  v.  Brierly^  1  M.  &  Rob.  529. 

A  bond  made  in  1812,  conditioned  for  the  re- 
placing stock  of  the  value  of  792Z.,  and  for  pay- 
ing the  amount  of  the  dividends  in  the  meantime, 
stamped  with  a  3Z.  ad  valorem  bond  stamp  was 
sufficient,  under  48  Geo.  3,  c.  149,  although  there 
was  of  even  date  with  the  bond  an  insufficiently 
stamped  agreement  (accompanied  with  a  deposit 
of  title-deeds),  for  a  mortgage  of  the  estate  com- 
prised in  the  title-deeds  as  a  security  for  a  re- 
placement of  the  stock  and  payment  of  the  sums 
in  lieu  of  dividends.  Blair  v.  Orm-ond,  14  Q.  B. 
732  ;  19  L.  J.,  Q.  B.  228  ;  13  Jur.  191— Ex.  Ch. 

A  deed  of  partition  stated  on  its  face  only  a 
nominal  consideration  for  the  conveyance  of  land 
in  severalty  to  one  of  the  co-tenants,  and  was 
stamped  accordingly.  In  fact,  he  agreed  to  pay 
liOO^.  for  equality  of  partition,  and  had  given  a 
bond  to  secure  that  sum : — Held,  that  neither 
the  deed  nor  the  bond  was  void,  by  reason  of  the 
improper  stamp.  Henniker  v.  Henniher,  1  £1. 
&  Bl.  54  ;  22  L.  J.,  Q.  B.  94  ;  17  Jur.  436. 

A  bond  conditioned  for  the  payment  of  money 
and  interest,  and  also  for  the  performance  of  col- 
lateral acts,  required  only  the  ad  valorem  stamp 
appropriateid  to  the  principal,  where  that  stamp 
exceeaed  the  11. 15«.  which  the  collateral  matter 
would  require  if  it  stood  alone.  Deardtfii  v. 
Binn»,  1  M.  &  R.  130. 

Onanuiteos.] — A  bond  conditioned  to  secure  a 
London  banker  from  the  balance  arising  from 
paying  bills,  &c.  for  a  country  banker,  a  stipu- 
lation being  inserted  in  the  condition,  that  the 
whole  amount  of  moneys  to  be  ultimately  re- 
coverable should  not  exceed  1,0002.,  did  not 
require  a  25Z.  stamp.  Lloyd  v.  Heathcote,  1  C. 
&  M.  336  ;  3  Tyr.  309. 

A  bond  conditioned  to  secure  the  plaintiffs  to 
the  extent  of  5,000/.,  which  was  held  to  guarantee 
a  running  account  which  they  had  with  a  third 
person,  and  not  to  be  discharged  by  the  first  pay- 
ment of  5,000/.,  only  required  a  9/.  stamp  and 
not  a  257.,  as  a  security  of  an  unlimited  extent, 
under  55  Geo.  3.  c.  184.  WUliatiM  v.  Raivlhison, 
3  Bing.  71  ;  R.  &  M.  233  ;  11  Moore,  362. 

By  a  bond,  A.,  as  principal,  and  B.,  as  surety, 
were  jointly  and  severally  bound  to  pay  to  the 
creditors  of  C.  14x.  in  the  pound  on  the  amount 
of  their  debts  ;  and  A.  was  bound  to  indemnify 
B.  against  all  loss  by  reason  of  his  becoming 
surety: — Held,  that  a  stamp  of  IZ.  Ihs,  was 
sufficient  in  amount  for  this  instrument,  and  that 
it  did  not  require  a  second  stamp  on  account  of 


its  obligation  to  indemnify  B.,  the  whole  being 
one  transaction.  Annandale  v.  PattUon,  9  B.  £& 
C.  919. 

A  bond  for  2,000/.  conditioned  for  payment  by 
the  obligor  to  a  banking  company  of  all  such 
sums,  not  exceeding  in  the  whole  1,000/.,  which 
from  time  to  time  should  be  owing  from  him  to 
the  company,  on  the  balance  of  his  account  cur- 
rent, together  with  such  interest  and  commission 
as  should  be  due  to  the  company,  was  sufficiently 
stamped  with  an  ad  valorem  stamp  of  6/.,  and 
did  not  come  within  the  clause  in  the  Schedule 
to  the  55  Geo.  3,  c.  184,  Part  1,  which  imposed  a 
stamp  of  25/.  on  all  bonds  for  repayment  of  money 
lent,  advanced  or  paid,  or  which  might  become 
due  on  an  account  current,  where  the  total 
amount  of  the  money  secured  was  uncertain  and 
without  limit.  Dickson  v.  Cass  (1  B.  &  Ad.  343) 
overruled ;  IVith  v.  Rotherham,  14  M,  &  W.  39 ; 
15  L.  J.,  Ex.  133  ;  10  Jur.  208. 

Xaintenaaoe.]— A  bond  in  100/.  conditioned  to 
indemnify  a  parish  against  expenses  of  main- 
tenance, from  time  to  time,  of  an  expected  bastcurd 
child,  required  a  stamp  of  1/.  15#.  as  being  bbond 
"not  otherwise  charged"  under  55  Geo.  3,  c.  184, 
and  not  25/.  as  a  bond  to  secure  the  repayment 
of  money  to  be  advanced,  or  which  might  be- 
come due  on  an  account  current,  and  to  an 
amount  "uncertain,  and  without  any  limits." 
Downes  v.  Marsh,  10  Q.  B.  787;  16  L.  J.,  Q.  B. 
36  ;  10  Jur.  905. 

Damages.] — A  bond  to  secure  the  damages  to 
be  recovered  upon  a  new  trial,  and  the  costs  of 
the  action,  in  the  event  of  the  result  of  a  second 
action  proving  similar  to  that  of  the  first  action, 
was  properly  stamped  with  a  35^.  stamp.  Lopes 
V.  De  Tastet,  8  Taunt.  712. 

2.  Date. 

Eifeet  of.] — A  deed  must  be  taken  to  speak 
from  the  time  of  its  execution,  and  not  from  the 
date  apparent  on  the  face  of  it.  Browne,  v. 
Burton,  5  D.  &  L.  289 ;  2  B.  C.  Rep.  220  ;  17 
L.  J.,  Q.  B.  49. 

Where,  by  a  deed  made  on  the  29th  of  August, 
1832  (being  leap  year),  a  party  covenanted  to  pay 
a  sum  of  money,  with  interest,  on  the  29th  of 
February  next  ensuing,  the  words  "  29th  of  Feb- 
ruary then  next"  were  construed  to  mean  the 
29th  February  in  the  next  leap  year.  Chapman 
V.  Beecham,  3  G.  &  D.  71 ;  3  Q.  B.  723. 

Where  a  deed  has  no  date,  or  an  impossible 
date,  as  the  30th  of  February,  and  in  the  deed 
reference  is  made  to  the  date,  that  word  must  be 
construed  delivery  ;  but  if  it  has  a  sensible  date, 
the  word  "  date,"  occurring  in  other  parts  of  the 
deed,  means  the  day  of  the  date,  and  not  of  the 
delivery.  Styles  v.  Wardle,  7  D.  &  R.  507  ;  4  B. 
&  C.  908 

By  deed  dated  the  27th  of  October,  1827,  be- 
tween the  defendant  and  the  plaintiff,  after  re- 
citing Uiat  copyhold  premises  were  surrendered 
to  the  plaintiff  for  securing  repayment  of  300/. 
by  him  that  day  lent  to  the  defendant,  the  plain- 
tiff covenanted,  on  repayment  of  that  sum  and 
interest  on  the  27th  of  April,  1828,  to  surrender 
the  premises  to  the  defendant,  and  the  de- 
fendant covenanted  to  pay  the  300/.  and  in- 
terest at  the  time  appointed  for  paymenj^ 
There  was  also  a  stipulation,  that,  in  defi 
of  payment,  the  plaintiff  might  take  posser 
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of  the  premises.  The  deed  was  in  fact  executed 
on  the  23rd  of  August,  1834.  No  principal,  in- 
terest or  rent  had  eyer  been  paid  by  the  de- 
fendant. In  February,  1 854,  the  plaintiff  brought 
ejectment : — Held,  that  the  deed  was  a  sufficient 
acknowledgment,  within  3  &  4  Will.  4,  c.  27,  s. 
14,  of  the  plaintiff's  title  at  the  time  of  the 
execution  of  the  deed,  and  consequently  his 
right  of  entry  was  not  barred.  Jayne  or  Jayiies 
V.  Hughes,  10  Ex.  430  ;  24  L.  J.,  Ex.  115. 

A  lease,  dated  two  days  before  a  release,  is 
good  to  support  a  release  which  refers  to  a  lease 
dated  the  day  next  before  the  day  of  the  date  of 
the  release.  Ramsbottom  y.  Tunhridge,  2  M.  &  S. 
434. 

For  Payment  of  Bond.] — A  bond,  dated  on  a 
certain  day,  in  a  penal  sum,  conditioned  for  pay- 
ment of  a  lesser  sum  generally,  without  naming 
any  day  of  payment,  is  payable  on  the  day  of  the 
date.    Farquhur  v.  Morria,  7  T.  R.  124. 

A  bond,  conditioned  for  the  payment  of  a  cer- 
tain sum  with  interest,  may  be  put  in  suit  with- 
out a  previous  demand  of  payment.  Gibhs  v. 
Sautham,  3  N.  &  M.  155  ;  5  B.  &  Ad.  911. 


Loan  Payable  by  Instalments.] — The  plain- 


tiffs lent  money  to  S.  upon  his  bond,  under  which 
the  principal  was  to  be  paid  in  five  years  by  in- 
stalments, in  case  the  deotor  should  so  long  live, 
the  instalments  being  calculated  so  as  to  cover 
the  principal  .of  the  loan,  interest  thereon,  the  ex- 
penses of  negotiating  it,  and  a  margin  represent- 
ing a  premium  for  the  insurance  of  the  debtor's 
life.  The  condition  of  the  bond  made  it  void  ; 
first,  if  the  instalments  were  regularly  paid  till 
the  expiration  of  the  five  years,  or  till  the  death 
of  the  debtor,  whichever  should  first  happen  ; 
secondly,  if  all  the  instalments  which  would 
have  become  payable  at  the  expiration  of  the 
five  years,  if  the  debtor  lived  so  long,  were*  at 
any  time  paid  up,  the  balance  of  instalments 
being  at  once  payable  on  the  failure  of  any 
single  instalment.  The  defendant  as  surety 
executed  the  bond,  and  default  having  been 
made  in  payment  of  one  instalment,  the  plain- 
tiffs brought  an  action  claiming  the  entire 
balance  of  unpaid  instalments : — Held,  that 
the  amount  claimed  was  not  a  penalty,  and 
could  be  recovered.  Protector  EndominerU  Loan 
Company  v.  Grice,  5  Q.  B.  D.  592  ;  49  L.  J., 
Q.  B.  8li2 ;  43  L.  T.  564  ;  45  J.  P.  172— C.  A. 

A  bond,  conditioned  to  pay  money  by  instal- 
ments, is  forfeited  by  making  any  one  default. 
Coates  V.  Hewit,  1  Wils.  80  ;  S,  P.,  Judd  v. 
Emits,  6  T.  R.  399. 


Forfeitnre.] — A  bond,  conditioned  for  pay- 


ment of  principal  in  1820,  with  interest  in  the 
meantime  half-yearly  :  an  action  having  been 
brought  for  the  penalty  upon  a  breach  of  the 
condition  in  non-payment  of  half  a  year's  in- 
terest on  the  29th  September,  1817,  the  court 
refused  to  stay  proceedings  before  judgment  on 
payment  of  the  interest  due  and  costs,  although 
the  non-payment  of  the  interest  was  owing  to  a 

slip.     Van   Sandau  v.  ,   1    B.   &  A.   214  ; 

Tlgh^  V.  Craftcr,  2  Taunt.  387. 

A  bond,  conditioned  to  pay  costs  on  the  29th 
November,  in  Cumberland,  when  taxed  by  the 
master,  is  forfeited  by  non-payment,  though  in 
fact  the  costs  were  only  taxed  on  the  25th 
November,  of  which  the  defendant  had  no 
notice   on   or  before   the  29th  ;  for  he   might 


have  had  them  taxed  before,  and  thus  ha'v 
known  their  amount  in  time.  Bi gland  v.  SJtf^ 
ton,  12  East,  436. 

A  bond,  executed  in  March,  1832,  was  coud 
tioned  for  the  payment  of  5Z.  interest  on  200 
on  the  Ist  March,  1833,  and  5/.  on  the  Ist  Marcl 
1834,  and  205Z.  on  the  1st  March,  1835.  The  fire 
year's  interest  was  not  paid  till  March  30tb,  1833 
— Held,  that  the  bond  had  become  forfeitec 
Skinners'  Company  v.  Jones,  4  Scott,  271  ; 
Bing.  N.  C.  481  ;  3*  Hodges,  78, 


3.  Execution. 

a.  Blanks. 

Validity  of  Deed.] — Where  a  mortgagee  con 
veyed  the  legal  estate  to  the  mortgagor  by  i 
deed  on  being  paid  the  mortgage-money,  and  th( 
latter  re-conveyed  it  to  trustees  for  the  purposi 
of  securing  an  annuity,  and  at  the  time  of  th< 
execution  by  the  mortgagee  there  were  severa 
blanks  left  in  the  deed,  but  not  in  that  par 
which  affected  him,  but  merelv  for  the  sums  t< 
be  received  by  the  mortgagor  from  the  grantee; 
of  the  annuity,  which  were  all  filled  up  at  th< 
time  of  the  execution  of  the  deed  by  the  mort 
gagor,  but  several  interlineations  were  made  ii 
that  part  of  it  after  the  execution  by  the  mort- 
gagee:— Held,  that  the  deed  was  not  void,  bul 
operated  as  a  good  conveyance  of  the  estate  from 
the  mortgagor  to  the  trustees  for- the  payment  oi 
the  annuity.  Doe  d.  Lewis  v.  Bingham,  4  B.  & 
A.  672, 

A  deed,  executed  with  the  name  of  a  transferee 
or  vendee,  in  blank,  is  void  at  common  law. 
mbhlewhite  v.  M'Morine,  6  M.  &  W.  200  ;  4  Jur. 
769. 

A  deed  signed  in  blank  is  not  executed,  and  in 
an  action  for  calls  the  point  arises  under  never 
indebted.  Consols  hisurance  Company  v.  Kcwall, 
3  F.  &  F.  130. 

Wben  filled  np.] — It  is  not  necessary  that  the 
attesting  witness  should  be  able  to  state  that 
blanks  were  filled  up  at  the  time  of  execution. 
England  v.  Roper,  1  Stark.  304. 

Filling  in  the  date  of  a  warrant  of  attorney, 
when  left  in  blank,  after  execution,  is  not  such 
an  alteration  as  will  avoid  the  instrument, 
Keene  v.  Smallbone,  17  C.  B.  179. 

Filling  in  by  a  mortgagee  of  the  date,  the 
period  for  redemption,  and  the  names  of  the 
tenants  of  mortgaged  premises,  after  the  execu- 
tion of  the  deed  of  the  mortgagor,  are  not  such 
alterations  as  to  invalidate  the  deed.  Adsetts  v. 
Hives,  9  Jur.,  N.  S.  1063  ;  9  L.  T.  110. 

Where  a  deed  purported  to  bear  date  on  the 
20th  November,  and  was  executed  by  one  of  two 
parties  on  the  16th  of  that  month,  and  by  the 
other  on  a  previous  day : — Held,  to  be  imma- 
terial, it  not  appearing  that  a  blank  was  left  for 
the  date  at  the  time  of  the  execution.  Cockell 
V.  Gray,  6  Moore,  482. 

b.  Affents. 

Anthority.] — If  a  deed  is  executed  by  the 
general  law  agent  of  a  trading  company,  such 
deed  is  binding,  without  proof  that  he  was 
authorized  to  execute  the  particular  deed.  Doe 
d.  Macleod  v.  East  London  Water worhs,  M.  &,  M. 
149. 

A  deed  signed  by  a  feme  covert,  without  the 
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authority  of  her  husband,  will  not  bind  him. 
White  T.  Cuylery  6  T.  B.  176  ;  1  Esp.  200. 

In  executing  a  deed  for  the  principal,  under  a 
power  of  attorney,  the  proper  way  is  to  sign  in 
the  name  of  the  principal,    lb. 

Where  a  son  executed  a  deed  for  his  father, 
but  without  a  power  of  attorney  to  do  so,  and 
eridence  was  adduced  that  the  father  said  that 
his  son  had  his  authority  to  execute  the  deed, 
and  also  adopted  it : — Held,  that  it  was  a  delivery 
of  the  deed  sufficient  to  make  it  valid.  Tupper 
T.  Foulkes,  9  C.  B.,  N.  S.  797 ;  30  L.  J.,  C.  P. 
214  ;  7  Jut.,  N.  S.  709  ;  3  L.  T.  741  ;  9  W.  R. 
349. 

Method  of.] — One  who  executes  a  deed  for 
another,  under  a  power  of  attorney,  must  execute 
it  in  the  name  of  his  principal ;  but  if  that  be 
done,  it  matters  not  in  what  form  of  words  :  and 
such  execution  is  denoted  by  the  signature  of 
the  names,  as  if  opposite  the  seal  is  written  ''  for 
J.  B."  (the  principal)  "  M.  W."  (the  attorney), 
C  L.  S.").     ^Vilhs  V.  Back,  2  East,  142. 

The  execution  of  an  indenture  by  an  attorney 
muRt  be  in  the  name  of  the  principal,  in  order 
to  be  binding  upon  the  latter.  Berkeley  v. 
Hardy,  8  D.  &  R.  102  ;  5  B.  &  C.  355. 

And  the  power  of  attorney  must  be  under  seal, 
as  well  as  the  deed  itself.    Ih, 

A  dcicd  executed  by  A.  on  behalf  of  B,,  must, 
in  order  to  bind  B.,  be  executed  by  A.  in  the 
name  of  B.,  or 'by  A.  in  his  own  name,  with  such 
words  as  shew  that  he  is  acting  solely  as  the 
agent  of  B.  in  such  execution.  M^Ardle  v.  Iru?i 
Iodine  Q^mpany^  15  Ir.  C.  L.  R.  146. 

Committee  of  Lnnatio.] — By  a  lease  expressed 
to  be  made  between  a  lunatic  by  A.  B.  and  C.  t>., 
his  two  committees  and  other  parties,  the  lunatic 
acting  by  his  committees  demised  certain  pro- 
perty therein  mentioned  to  the  lessee.  The 
testimonium  clause  was  "In  witness  whereof 
the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals."  A.  B.  signed  his 
name  against  one  seal,  and  C.  D.  his  against 
another  ;  and  the  attestation  clause  was  "signed, 
sealed  and  delivered  by  A.  B.  and  C.  D.,  in  the 
presence  of,  &c." : — Held,  that  the  lease  waa  well 
executed  on  behalf  of  the  lunatic.  Lawri^  v. 
Leeg,  7  App.  Cas.  19  ;  51  L.  J.,  Ch.  209  :  46  L.  T. 
210  ;  30  W.  R.  185— H.  L.  (E.). 

On  Behalf  of  Illiterate.] — A  deed  is  well 
executed  by  an  illiterate  person,  if  it  is  signed 
by  a  third  person  at  his  request  and  in  his 
presence.    JRrr  v.  Longnoi;  1  N.  &  M.  676. 

It  is  not  necessary  that  the  deed  should  have 
been  previously  read  over  to  him,  unless  he  re- 
quired it.    lb. 

0.  Kanner  of. 

Delivery.] — It  is  not  necessary  that  it  should 
appear  upon  the  face  of  a  deed  that  it  has  been 
delivered,  as  it  may  be  done  either  by  words  or 
actual  tradition.  Ooodri^ht  v.  Gregory^  Lofft, 
339. 

Where  a  deed  has  been  formally  delivered  with 
apt  words,  its  retention  by  the  grantor  after 
such  delivery  will  not  render  it  inoperative. 
Hall  V.  Paltfier,  3  Hare,  532  ;  13  L.  J.,  Ch.  353  ; 
8  Jut.  459. 

Proof  of.] — Proof  of  handwriting  of  parties 


to  a  deed  is  sufficient  proof  of  execution  under 
the  Common  Law  Procedure  Act,  1854,  s.  26. 
Mair,  In  re,  42  L.  J.,  Ch.  882 ;  28  L.  T,  760 ;  21 
W.  R.  749. 

A  deed  acknowledged  by  married  women  was 
signed  by  the  parties  and  witnessed ;  but  no  seal, 
or  representation  of  a  seal  appeared  at  all  on 
the  deed : — Held,  that  the  attestation  clause,  in 
which  it  was  stated  that  the  deed  had  been 
signed,  sealed  and  delivered  in  the  presence  of 
the  witnesses,  was  prim&  facie  evidence  of  due 
execution.  Mayer^  In  re,  40  L.  J.,  C.  P.  201 ;  24 
L.  T.  273  ;  19  W.  R.  641. 

If  the  handwriting  to  a  deed  is  proved,  the 
jury  may  presume  the  sealing  and  delivery, 
QrelUer  v.  Neale,  Peake,  146. 

If  a  document  appears  to  have  been  signed 
and  attested,  it  is  presumed  to  have  been  sealed 
and  delivered,  wh&ther  any  impression  of  a  seal 
appears  on  it  or  not.  Sandilands,  In  re,  6  L.  R., 
C.  P.  411.  And  see  Hall  v.  Bainbridge,  12  Q.  B. 
699. 

Proof  that  a  party  signed  a  deed,  which  bears 
on  the  face  of  it  a  declaration  that  the  deed  was 
sealed  by  the  party,  is  evidence  to  be  left  to  a 
jury  that  the  party  sealed  and  delivered  the 
deed.  Talbot  v.  Hod  son,  7  Taunt.  251 ;  2  Marsh. 
527. 

Semble,  that  words  at  the  end  of  a  deed, 
following  the  "  In  cujus  rei  testimonium,"  &c., 
form  no  part  of  the  deed.  Pearse  v.  Morrice,  4 
N.  &  M.  48  ;  2  A.  &  E.  84. 

Where  the  attestation  of  a  deed  is  in  the  usual 
form,  and  the  attesting  witness  recollects  seeing 
the  party  sign  the  deed,  but  does  not  recollect 
any  other  form  being  gone  through,  it  will  be  for 
the  jury  to  say  on  the  evidence,  whether  the 
deed  was  not  duly  signed,  sealed,  and  delivered, 
as  all  that  is  very  likely  to  have  occurred  though 
the  witness  did  not  remember  it.  Bttrling  v. 
Paterton,  9  C.  &  P.  570. 


Kame.] — A  person  having  executed  a 


deed  in  the  name  of  J.  Janes,  his  real  name,  and 
being  described  in  the  body  of  the  deed  as  J. 
James,  but  with  the  proper  description  and 
address  added  : — Held,  that  the  property  passed 
to  him,  and  the  jury  was  warranted  in  so  finding. 
Jane»  v.  }Vhitbread,  11  C.  B.  406  ;  20  L.  J.,  C.  P. 
217  :  15  Jur.  612. 


Adoption  and  Delivery.]  —  By  a  deed 


made  between  B.  C,  of  the  first  part,  G.  W.,  of 
the  second  part,  J.  R.,.  of  the  third  part,  and 
D.  H.  &  J.  S.  N.,  of  the  fourth  part,  G.  W.  as- 
signed a  patent  to  D.  H.  and  J.  S.  N.,  to  be  paid 
for  by  instalments,  extending  beyond  a  year  from 
the  execution  of  the  deed.  The  deed  was  signed 
and  executed  by  all  the  parties  except  D.  H. 
There  was  a  seal  in  the  usual  way  for  him,  but 
no  signature.  It  was  proved  that  he  had,  to- 
gether with  J.  S.  N.,  attempted  to  work  the 
patent,  and  sent  a  notice  to  the  plaintiff,  pur- 
suant to  a  prpviso  in  the  deed,  in  which  the  deed 
was  recited  as  made  between  the  several  parties 
thereto,  and  their  names  were  correctly  stated. 
This  was  signed  by  D.  H.  In  an  action  on  the 
deed  against  D.  H.  and  J.  S.  N.,  they  severally 
pleaded  non  est  factum.  At  the  trial  D.  H.  pro- 
duced the.  deed  : — ^Held,  that  there  was  evidence 
to  go  to  the  jury  that  he  had  adopted  and  de- 
livered the  deed.  Cherry  v.  Heming,  4  Ex.  631 ; 
19L.  J.,  Ex.  631. 
In  an  action  by  a  company  for  calls,  the  decla- 
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ration  stated,  that  by  deed  made  by  and  between 
the  seyeral  persons  whose  names  and  seals  were 
or  might  thereafter  be  thereunto  subscribed,  and 
who  had  sealed  and  delivered,  or  w^ho  might 
seal  and  deliver  the  same,  of  the  first  part ;  and 
persons  nominated  to  be  covenantees  for  the 
benefit  of  the  company,  of  the  second  part ;  the 
parties  of  the  first  part  covenanted  with  the 
parties  of  the  second  part  to  pay  the  calls.  Aver- 
ment, that  whilst  the  defendant  was  a  share- 
holder, "  and  after  the  execution  by  the  defen- 
dant of  the  deed  as  aforesaid,"  the  directors 
made  a  call.  Breach,  non-payment.  The  decla- 
ration contained  no  direct  averment  that  the 
defendant  executed  the  deed : — Held,  that  the 
words  "after  the  execution  bv  the  defendant 
of  the  deed  as  aforesaid,"  implied  that  the  defen- 
dant had  subscribed,  sealed  and  delivered  the 
deed,  and  that  they  were,  upon  geneml  demurrer, 
equivalent  to  such  an  averment.  Murray  v. 
Willi  (in  error),  5  Ex.  715— Ex.  Ch.  Affirming 
judgment  of  the  court  below,  nom.  Wills  v. 
Stitherland,  4  Ex.  211  ;  18  L.  J.,  Ex.  450. 


Possession  of  Deed.]  —  An  instrument 


purporting  to  be  a  deed  was  executed  in  the 

Eresence  of  an  attesting  witness,  but  had  never 
een  out  of  the  possession  of  the  grantor  : — Held, 
in  an  action  against  the  executor  of  the  grantor, 
that  the  jury  might  properly  find  that  it  was 
delivered.    Hope  v.  Ilarman,  11  Jur.  1097. 

A  deed  was  delivered  to  T.,  with  instructions 
not  to  give  it  up  to  any  one  but  S.  and  R.  M. 
together,  and  it  was  given  up  by  T.  to  S.  and  R. 
M.  many  years  after.  P.  and  B.  were  the  trustees 
named  in  it.  At  S.'s  death  the  deed  was  not 
found  on  her  premises,  but  no  proper  search  in 
the  repositories  of  the  trustees  was  proved : — 
Held,  that  the  deed  was  intended  to  be  operative, 
but  that  the  search  was  insufficient  to  let  in 
secondary  evidence  of  its  contents.  Boe  d. 
Richards  v.  Letcis,  11  C.  B.  1035  ;  20  L.  J.,  C.  P. 
177  ;  15  Jur.  512. 

A  deed  (which  by  arrangement  was  to  be  exe- 
cuted in  duplicate,  one  to  be  prepared  by  each 
party,  and  to  be  interchanged  between  them) 
was  executed  by  the  grantee,  but  not  attested, 
and  was  by  him  sent  to  the  solicitor  of  the 
grantors  to  procure  their  execution ;  and  they 
accordingly  signed,  sealed,  and  delivered  it  : — 
Held,  that  this  was  a  complete  delivery,  whereby 
the  estate  passed  ;  and  that  the  arrangement  did 
not  render  the  deed  an  escrow  until  the  dupli- 
cates were  interchanged.  Kidner  v.  Keith^  15 
C.  B.,  N.  S.  36.  See  also  Evans  v.  Gray,  9  L.  R., 
Ir.  539,  supra, 

Execntion  of  Counterpart.] — In  an  action 


for  money  received,  the  defendant,  as  an  answer 
to  the  action,  put  in  one  part  of  a  deed  executed 
by  the  plaintiff,  whereby  the  defendant  cove- 
nanted to  pay  over  all  moneys  received  by  him 
on  account  of  the  plaintiff  ;  notice  having  been 
given  to  the  plaintiff  to  produce  the  counterpart 
of  this  deed  : — Held,  that  the  defendant's  having 
possession  of  the  plaintiff's  part  of  the  deed  was 
presumptive  evidence  that  he  had  executed  the 
counterpart ;  and  that  this  was  equally  a  ground 
of  nonsuit,  whether  the  counterpart  had  been 
lost  or  not.  East  India  Company  v.  Lewis,  3 
C.  &  P.  358. 

Admissions  as  to.] — Repeated  admissions  (even 
on  oath),  by  a  party  sued  on  a  deed,  that  he  had 


executed  it,  allowed  to  be  explained,  and  evi 
dence  that  he  had  in  fact  executed  a  deed,  bu 
for  a  different  amount,  and  mistook  it  for  tin 
deed  in  question,  is  sufficient  to  account  for  th< 
admissions.    Painter  v.  Abel,  3  F.  &  F.  518. 

Deeds  executed  on  same  Day  —  Priority  o 
Operation.] — When  two  deeds  relating  to  the  sanrw 
subject-matter  are  executed  on  the  same  day  tin 
court  w^ill  inquire  which  of  them  was  executcc 
first.  But  if  there  is  anything  in  the  deeds  tliem- 
selves  to  shew  an  intention  either  that  they  shal] 
take  effect  pari  passu,  or  that  one  should  take 
effect  pari  passu,  or  that  one  should  take  effect 
in  priority  to  the  other,  the  court  will  presume 
that  they  were  executed  in  such  an  order  as  to 
give  effect  to  the  manifest  intention.  Holdcn 
or  Gartside  v.  Silkstone  and  Dodsworth  Ota  I 
and  Iron  Company,  21  Ch.  D.  762  ;  51  L.  J.,  Ch. 
828  ;  47  L.  T.  76  ;  31  W.  R.  36. 

4.  ESCKOWS. 

What  is.] — To  determine  whether  an  instru- 
ment is  an  escrow  or  not,  the  question  is  not 
merely  whether  the  instrument  was  delivered  to 
a  third  person  to  be  held  conditionally,  but 
whether  the  delivery  was  of  a  character  nega- 
tiving its  being  a  delivery  to  the  party  who  was 
to  have  the  benefit  of  the  instrument.  WatldTis 
V.  Nash,  20  L.  R.,  Eq.  262  ;  44  L.  J.,  Ch.  505  ; 
23  W.  R.  647. 

Grantor  keeping.] — The  grantor  of  a  deed 
signed  it,  sealed  it,  and  declared,  in  the  presence 
of  the  attesting  witness,  that  he  delivered  it  as 
his  act  and  deed,  but  kept  it  in  his  own  posscR- 
sion : — Held,  that  the  deed  was  effectual  from  the 
moment  of  its  execution,  though  there  was  no 
delivery  of  it  to  the  grantee,  or  to  any  person  for 
his  use.  The  grantor  afterwar<ls  delivered  tlie 
deed  to  a  third  person  for  the  use  of  the  grantee, 
intending  to  renounce  all  control  over  it.  Such 
third  person  was  not  the  agent  of  the  grantee, 
nor  did  the  grantee  ever  receive  or  ^ow  of 
the  existence  of  the  deed  till  after  the  death 
of  the  grantor  : — Held,  that  the  deed  was  effec- 
tual from  the  moment  of  such  delivery.  Doe  d. 
Garnons  v.  Knight,  8  D.  &  R.  348  ;  5  B.  &  C. 
471. 

A.  having  received  moneys  from  B.,  privately 
and  without  any  communication  with  B.,  pre- 
pared and  executed  a  mortgage  to  him  for  the 
amount.  A.  retained  the  deed  in  his  custody  for 
12  years,  and  then  died  insolvent.  After  his 
death  the  deed  was  discovered  in  a  chest  con- 
taining his  title-deeds : — Held,  that  the  deed  was 
not  an  escrow,  there  being  no  evidence  to  shew 
that  it  was  executed  conditionally,  but  that  it 
took  effect  from  its  execution,  and  was  good 
against  A.'s  creditors.  Exton  v.  Scott,  6  Sim. 
31. 

Delivery  to  Third  Party.] — A.,  being  indebted 
to  his  bankers,  executed  a  deed,  purporting  to  be 
a  mortgage  to  them,  for  securing  the  debt. 
After  executing  it,  he  delivered  it  to  his  attorney, 
who  retained  it  in  his  possession  till  A.'s  bank- 
ruptcy, which  occurred  about  a  month  after- 
wards. The  attorney  then  delivered  it  to  the 
mortgagees  : — Held,  that  this  was  a  good  deli- 
very by  A.  to  the  mortgagees.  Grugeon  v.  Ger- 
rard,  4  Y.  &  C.  119. 

A  person  made  a  deed  of  gift  of  all  his  real 
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property  to  his  daughter.  He  signed  and  scaled 
it,  and  no  one  being  present  but  the  attesting 
witnesses,  he  said,  *•  I  deliver  this  as  my  last  act 
and  deed."  After  this,  he  desired  a  third  person 
to  keep  it.  and  not  deliver  it  to  his  daughter  till 
he  was  dead,  it  being  suggested  to  him  that  she 
might  otherwise  take  his  property  from  him  in 
his  lifetime  : — Held,  that  the  delivery  of  the  deed 
was  complete  ;  but  semble,  that  if  the  direction 
to  keep  it  had  been  given  before  he  said  '*  I 
deliver  this,"  the  deed  would  not  have  operated 
as  an  escrow.  Doe  d.  Lloyd  v.  Bennett,  8  C.  &  P. 
124. 

*  Conditions.]-— Where  A.  executes  a  deed,  and 
delivers  it  to  i.  as  an  escrow,  to  be  delivered  to 
C.  on  a  certain  event,  possession  of  the  deed  by 
C.  is  prim&  facie  evidence  of  the  performance  of 
the  condition.  Hare  v.  Hortan^  2  K.  &  M.  428  ; 
5  B.  &  Ad.  715. 

If  the  vendor  of  a  leasehold  estate  delivers 
the  coaveyance  as  an  escrow  to  take  effect  on 
pa3rmeDt  of  the  residue  of  the  purchase-money, 
the  property  in  the  title-deeds  of  the  estate  is 
80  vested  in  the  vendee,  that  the  vendor,  obtain- 
ing possession  of  them,  and  pawning  them,  con- 
fers on  the  pawnee  no  right  to  detain  them  after 
tender  o£  the  residue  of  the  purchase-money. 
Hooper  v.  Ramthottomj  6  Taunt.  12 ;  1  Marsh. 
414. 

Previously  to  the  execution  of  a  deed  of  com- 
position, it  was  agreed  in  the  presence  of  the 
surety  for  the  payment  of  the  composition,  that 
it  should  be  void  unless  all  the  creditors  exe- 
cuted ;  the  surety  then  executed  the  deed  in  the 
usual  manner,  without  saying  anything  at  the 
time  of  its  execution ;  it  was  then  delivered  to 
one  of  the  creditors  in  order  that  he  might  get 
it  executed  by  the  rest : — Held,  that  this  was  a 
delivery  of  the  deed  as  an  escrow,  and,  as  all  the 
creditors  had  not  executed  the  surety  was  not 
bound  thereby.  Johnson  v.  Baker,  4  B.  &  A. 
440. 

The  execution  by  the  debtor  of  a  deed  of  trust 
is  not  in  the  nature  of  an  escrow  before  it  is 
executed  by  the  trustees.  Simjjson  v.  Sikes,  6 
M.  &  S.  295. 

In  an  action  upon  an  apprenticeship  deed  by 
the  master  against  the  father  the  declaration 
stated  that  the  indenture  was  sealed  by  the 
defendant  and  his  son,  and  that  during  the  term 
the  son  absented  himself,  and  refused  to  continue 
in  the  service.  Plea,  that  the  indenture  wfis  not 
the  deed  of  the  defendant ;  that  it  was  not  the 
deed  of  the  plaintiff ;  that  it  had  not  been  exe- 
cuted by  the  plaintiff,  and  that  it  had  not  been 
executed  by  the  defendant,  and  delivered  to  A. 
only  as  an  escrow.  When  the  defendant  exe- 
cuted the  deed  at  the  office  of  A.  the  attorney 
who  prepared  it  (the  plaintiff  not  being  present), 
he  requested  that  the  plaintiff  shoidd  not  be 
allow^  to  execute  it  until  an  arrangement  was 
made  as  to  expenses,  and  A.  made  a  memorandum 
on  the  deed  to  that  effect,  and  acted  upon  it,  de- 
clining to  allo\^  the  plaintiff  to  execute  it,  when 
called  to  do  so,  and  he  never  had  executed  it : — 
Held,  that,  though  the  jury  found  the  defendant 
intended  that  the  deed  diould  bind  him,  and 
delivered  it  as  a  complete  deed,  the  evidence 
shewed  iiiat  the  deed  was  delivered  as  an  escrow, 
and  that  the  action  could  not  be  maintained. 
MUlership  v.  Brookes,  5  H.  &  N.  787 ;  29  L.  J., 
Ex.369. 
An  action  upon  a  deed  described  ns  made  be- 


tween G.  of  the  first  part,  the  defendant  and  L. 
of  the  second  part,  and  the  plaintiff  of  the  thinl 
part,  whereby  the  defendant  and  L.  jointly  and 
severally  covenanted  with  the  plaintiff  for  pay- 
ment by  G.  of  certain  annual  premiums,  the 
defendant  (setting  out  the  deed  in  haec  verba, 
shewing  that  it  was  made  between  G.  of  the  fii'st 
part,  the  defendant  and  L.  and  Pearce  of  the 
second  part,  and  the  plaintiff  of  the  third  part) 
pleaded,  that  the  deed  was  made  and  executed 
by  him  on  the  faith  that  Pearce  should  join 
therein,  or  execute  it,  and  that  Pearce  never  did 
join  therein  or  execute  it : — Held  bad,  it  not 
appearing  that  the  defendant's  execution  of  the 
deed  was  upon  condition  that  his  execution 
should  be  void,  if  the  deed  was  not  executed  by 
Pearce,  the  other  co-surety.  Oumhcrledgc  v. 
Lau'son,  26  L.  J.,  C.  P.  120 ;  1  C.  B.,  N.  S. 
709. 

A  deed  of  inspectorship  and  composition  made 
between  a  debtor  and  his  creditors  in  Great 
Britain  contained  a  covenant  that  in  a  certain 
event  the  debtor  would,  if  required  by  the  in- 
spector, assign  all  his  property  to  the  inspector 
for  the  benefit  of  the  creditors  ;  that  upon  such 
assignment  the  inspector  should  give  a  certificate 
that  the  debtor  had  so  assigned,  and  that  there- 
upon the  debtor  should  be  released  from  his 
debts.  The  deed  contained  a  proviso  that  it 
should  "  cease,  determine,  and  be  void  "  if  all 
the  creditors  in  Great  Britain  to  a  certain  amount 
did  not  execute  it  within  six  months  from  its 
date.  The  debtor  was  duly  required  by  the  in- 
spector to  execute  an  assignment,  and  did  so, 
and  received  a  certificate  : — Held,  that  the  deed 
was  not  void,  but  voidable  only ;  that  the  release 
constituted  a  good  defence  against  a  creditor 
who  had  executed  the  deed,  and  who,  having 
had  notice  that  all  the  creditors  had  not  signed 
the  deed,  had  endeavoured  to  obtain  payment 
of  a  dividend  out  of  the  property  assigned  to 
the  inspector.  Dunn  v.  Wytnan,  61  L.  J.,  Q.  B. 
623. 

Semble,  the  proviso  was  inserted  in  the  deed 
for  the  benefit  of  the  debtor,  and  a  creditor  who 
had  executed  could  not  take  advantage  of  it.  lb. 

Intention.] — A  bond  executed  with  the  usual 
formalities  may  operate  as  a  deed  in  pnesenti, 
although  at  the  time  of  such  execution  it  was 
expressly  agreed  that  it  should  not  take  effect 
until  a  certain  event  had  happened  ;  and  the 
intention  of  the  parties  at  the  time  of  execution 
is  a  question  of  fact  for  a  jury  on  the  whole 
evidence.  Murray  v.  Stair  (^EarV),  3  D.  &  B. 
278  ;  2  B.  &  C.  82. 

It  is  not  necessary  that  the  delivery  of  a  deed 
as  an  escrow  should  be  by  express  words ;  if, 
from  the  circumstances  attending  the  execution, 
it  can  be  inferred  that  it  was  delivered  not  to 
take  effect  as  a  deed  until  a  certain  condition 
was  performed,  it  will  operate  as  a  delivery  as 
nn  escrow  only.  Bowker  v.  Burdekin,  11  M.  & 
W.  128 ;  12  L.  J.,  Ex.  329;  S.  P.,  Nash  v.  Flyn, 
IJ.  &  L.  162  (Ir.). 

Where  one  of  three  partners  executed  an 
assignment  of  the  partnership  property  before, 
but  the  others  did  not  execute  it  until  after  a 
fiat  in  l^kruptcy  had  issued  : — Held,  in  the 
absence  of  anything  to  shew  that  the  deed  was 
delivered  as  an  escrow,  that  it  amounted  to  an 
act  of  bankruptcy  by  the  one  who  so  executed 
it,  and  that  his  share  of  the  partnership  px  """■* 
passed  to  the  assignees  under  the  fiat. 
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A  lease  by  deed  was  duly  executed  by  the 
plaintiff  and  P.,  but  in  pursuance  of  a  previous 
agreement,  it  remained  in  the  possession  of  the 
lessor  until  1001.  for  goodwill  and  fixtures  was 
paid.  P.  paid  502.,  and  entered  into  possession, 
and  carried  on  business  upon  the  premises  until 
he  became  bankrupt.  The  defendant  entered 
into  possession  as  assignee  of  the  bankrupt.  In 
an  action  for  use  and  occupation  : — Held,  that 
the  deed  was  not  delivered  so  as  to  take  effect 
as  a  lease,  and  that  until  payment  of  the  remain- 
ing 50/.  a  tenancy  from  y6ar  to  year  existed,  and 
therefore  the  defendant  was  liable  in  this  form 
of  action.  Gudgeon  v.  Betmet^  6  El.  &  Bl.  986  ; 
2(»  L.  J.,  Q.  B.  36  ;  3  Jur.,  N.  S.  212. 

Pleading.] — Under  non  est  factum,  a  defendant 
may  give  ia  evidence  that  the  instrument  was 
delivered  as  an  escrow.  Stoytes  v.  Pearsan,  4 
Esp.  255. 

5.  ALTEBATIONS. 

Interlineatiozui.] — A  memorial,  executed  by 
the  grantee  only,  is  admissible  to  shew  that 
interlineations  in  the  oiiginal  deed,  existing  and 
produced,  were  made  before  its  execution. 
Brown  V.  ArmMrmig^  7  Ir.  R.,  C.  L.  130. 

The  presumption  is,  that  an  erasure  or  inter- 
lineation in  a  deed  was  made  at  the  time  of  the 
execution  of  the  deed.  Doe  d.  Tatham  v.  Catta- 
nwre,  16  Q.  B.  745  ;  20  L.  J.,  Q.  B.  364  ;  15  Jur. 
728. 

When  Material.] — ^Alterations  made  in  a  deed 
after  execution  by  the  grantee  named  in  it, 
though  material,  will  not  prevent  the  deed  being 
received  in  evidence  on  his  behalf  to  shew  the 
estate  which  passed  by  it,  and  which  was  not 
divested  by  the  alterations.  Stewart  v.  Aston,  8 
Ir.  C.  L.  R.  35— Ex.  Ch. 

WTiere  a  deed  is  altered  in  a  material  part,  it 
ceases  to  have  any  new  operation,  and  no  action 
can  be  brought  in  respect  of  any  pending  obliga- 
tion which  would  have  arisen  from  it,  had  it 
remained  entire,  but  it  may  still  be  given  in 
evidence  to  prove  a  right  or  title  created  by  it 
having  been  executed,  or  to  prove  any  collateral 
fact.  Agricultural  Cattle  In^^vrance  C&mpamj 
V.  Fitzgerald,  16  Q.  B.  432  ;  20  L.  J.,  Q.  B.  244  ; 
15  Jur.  489. 

To  efiectnate  Objects.] — Lease  of  lands  b}'  A. 
to  B.,  at  the  request  of  C,  D.  and  E.,  out  of 
which  B.  was  to  grant  underleases  at  the  direc- 
tion of  C,  D.  and  E.  (the  object  of  which  under- 
leases was  to  secure  a  ground-rent  to  A.  and  C), 
and,  subject  to  such  underleases,  B.  was  to 
stand  possessed  of  the  lease  in  trust  for  D.  and 
E.,  who  were  parties  to  the  original  lease ;  after 
C,  D.  and  E.  had  executed  that  lease,  and  before 
A.  or  B.  had  executed  it,  the  lease  was  altered 
with  the  consent  and  privity  of  C.  only,  by  an 
erasure  which  excluded  a  certain  portion  of  land 
inserted  by  mistake,  but  in  which  D.  and  E.  had 
no  interest.  A.  and  B.  then  executed  the  lease  : 
— Held,  that  this  alteration  did  not  render  it 
invalid.  Hall  v.  CJuindlcsft,  4  Bing.  123  ;  12 
Moore,  316. 

The  necessary  parties  met  to  execute  a  mar- 
riage settlement.  Immediately  after  the  con- 
veying party  had  executed,  and  before  the  execu- 
tion or  assent  by  any  other  party,  the  father  of 
the  intended  wife  objected  to  a  clause  ;  the  ob- 


jection was  acquiesced  in,  and  the  clanse  'w 
struck  out,  and  then  the  conveying  party  imm 
diately  re-executed,  and  the  other  parties  ea 
cuted : — Held,  that  the  execution  of  the  de 
was  in  fieri  only  when  the  alteration  took  pla< 
and  that  the  alteration  did  not  make  a  fre 
stamp  requisite.  Jonef  v.  Jones,  1  C.  &  M.  72 
3  Tyr.  890. 

Insertion  of  Omitted  Word  by  Stranfper.l — 

a  bond  conditioned  "for  the  payment  or  oj 
hundred  pounds  by  instalments,  till  the  full  su 
of  one  pounds  be  paid,"  the  w^ord  "hundred 
having  been  omitted  in  the  second  place  whe 
it  occurred  in  the  condition  : — Held,  that  tl 
insertion  of  it  by  a  stranger  was  an  immateri 
alteration,  and  did  not  avoid  the  instrumer 
Wattgh  V.  BnsselU  1  Marsh.  214,  311  ;  5  Tauii 
707. 

Annexing  Karnes.] — A  defendant  pleaded 
an  action  on  a  bill  of  exchange  a  compositic 
deed.  The  deed  had  been  executed  by  the  requ 
site  majority  of  creditors,  and  had  then  bee 
registered  ;  afterwards,  the  names  of  two  othe 
of  the  creditors,  with  the  amounts  resixictive" 
due  to  them,  were  added  to  the  schedule  of  cr( 
ditors  annexed  to  the  deed  : — Held,  that  th 
was  not  an  alteration  which  invalidated  tl 
deed.  Wood  v.  Slach,  3  L.  R.,  Q.  B.  379  ;  S 
L.  J.,  Q.  B.  130;  18  L.  T.  610;  16  W.  1 
859. 

In  an  action  on  a  joint  and  several  bond,  tl: 
obligees  declared  against  one  of  three  obligor 
and  set  out  the  condition  to  be  for  payment  b 
the  defendant,  C.  and  D.,  any  or  either  of  then 
On  the  production  of  the  bond  it  was  conditionc 
for  payment  by  the  defendant,  C.  and  E.  ;  an 
it  appeared  that  after  its  execution  by  the  defer 
dant  the  name  of  E.  was  substituted  for  that  c 
D.,  at  the  request  of  the  party  to  whom  th 
money  for  which  the  bond  was  given  was  ael 
vanced,  and  with  the  assent  of  the  obligees ;  bu 
without  the  knowledge  or  assent  of  the  defen 
dant : — Held,  that  this  was  a  fatal  variance,  an< 
avoided  the  bond  as  against  the  defendant 
although  he  afterwards  assented  to  the  altera 
tion,  and  paid  some  instalments  due  on  the  bond 
Adam's  v.  Bateson,  3  M.  &  P.  339;  6  Bing 
110. 

Principal  and  Snrety— Separate  Agreements. 
— By  an  agreement  between  the  plaintiff  and  8. 
the  "plaintiff  agreed  to  purchase  of  S.  a  shij 
called  the  Devon  port,  the  price  of  such  purchasi 
being  the  payment  of  a  sum  of  money,  and  th( 
transfer  to  S.  of  the  plaintiff's  ship  called  th( 
Lord  Dalhousie ;  and  upon  the  delivery  of  the 
Devonport,  the  plaintiff  agreed  to  lend  S.  6,000/ 
on  mortgage  of  the  Lord  Dalhousie,  and  S.  agrcec 
to  repair  the  Lord  Dalhousie  so  as  to  class  hci 
eight  years  A  I  at  Lloyd's,  and  anything  remain- 
ing to  be  done  to  the  Devonport  was  to  be  done 
by  S.  within  two  weeks  after  the  ship's  arrival  in 
Lon"don.  The  defendant,  as  surety  for  S.,  gave  a 
bond  to  the  plaintiff,  which,  after  reciting  the 
agreement,  was  conditioned  to  be  void  if  S. 
forthwith  repaired  the  Lord  Dalhousie,  and  if 
that  vessel  should  within  three  months  be  classed 
eight  years  A  1  at  Lloyd's,  and  if  S.  should 
within  two  weeks  after  the  arrival  of  the  Devon- 
port  in  the  port  of  London  do  all  that  remained 
to  be  done  to  that  vessel.  The  plaintiff  and  S. 
afterwards,  without  the  consent  of  the  defen- 
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dant,  made  another  agreement,  by  which  the 
time  for  the  completion  of  the  Devonport  was 
accelerated,  and  more  things  were  required  to  be 
(hme  to  complete  that  vessel  than  remained  to 
\^  done  according  to  the  original  agreement : — 
Held,  that  the  stipulations  in  the  condition  to 
the  bond  as  to  the  Ix)rd  Dalhousio  were  so 
separate  from  tho5ie  as  to  the  Devonport  that  the 
defendant  was  liable  on  the  bond  for  a  breach  of 
the  condition  as  to  the  Lord  Dalhousie,  notwith- 
standing his  liability  under  the  bond,  so  far  as 
related  to  the  Devonport,  was  discharged  by  the 
alteration  which  the  second  agreement  made  in 
the  terms  of  the  first.  Harrison  v.  Srymour^  1 
L.  R.,  C.  P..  518  ;  35  L.  J.,  C.  P.  204  ;  12  Jur., 
N.  S.  924. 

By  Deed.] — An  obligation  by  deed  cannot  be 
altered  but  by  deed.  Thompson  v.  Brown,  1 
Moore,  358  ;  7  Taunt.  656. 

But  it  is  not  necessary  that  a  power  of  at- 
torney given  by  deed  should  be  revoked  bv  deed. 
Rtjc  v.  Wait,  11  Price,  508;  7  Moore,  473  ;  1 
Bing.  121. 

Pleading.] — ^Action  against  surety  on  a  l)ond 
for  pecnring  a  loan  of  money.  Plea,  that  after 
sealing  the  bond  a  material  addition  was  made 
to  the  condition  by  the  plaintiff  without  the 
defendant's  knowledge,  namely,  that  the  giving 
day  of  payment  to  the  principal  should  not  dis- 
charge the  sureties,  whereby  the  bond  was  void  ; 
the  plea  not  alleging  in  what  way  the  addition 
was  made,  nor  that  it  was  in  writing,  is  bad. 
Harden  v.  Clifton,  1  Q.  B.  522 ;  1  G.  &  D.  22 ; 
5  Jur.  962.  See  Davidson  v.  Cooper,  11  M.  &  W. 
778. 


6.  Cancellation. 

By  Broker— Authority.]— The  plaintiffs'  bro- 
ker, by  their  directions,  agreed  with  a  marine 
insurance  company  for  the  insurance  of  the 
plaintiffs'  ship  on  certain  terms  ;  a  policy  of  in- 
saranco  under  the  seal  of  the  company  was  duly 
executed  in  the  absence  of  the  broker ;  and 
according  to  the  usual  practice  the  deed  was 
retained  in  the  company's  office  to  await  the 
broker's  application  for  it*  and  the  broker  debited 
with  the  premium  ;  when  the  premium  became 
payable  acct^niing  to  the  debiting,  and  was  de- 
manded, the  broker  (who  had  charged  to  and 
been  paid  by  the  plaintiffs  the  amount  thereof) 
declared  the  insurance  was  a  mistake,  and  with- 
out the  plaintiffs'  authority  had  the  deed  can- 
celled. The  plaintiffs  brought  an  action  on  the 
deed : — Held,  that,  although  retained  in  the 
office  of  the  company,  under  the  above  circum- 
stances the  deed  was  fully  perfected,  and  con- 
stituted a  complete  contract  of  insurance  be- 
tween the  parties ;  and  as  the  broker  had  no 
authority  to  cancel  it,  the  action  was  maintain- 
able. Xrnos  V.  Wirkhanu  2  L.  R.,  H.  L.  29G ; 
36  L.  J.,  0.  P.  313. 

As  against  one  Obligor.] — A.  and  B.  entered 
into  a  joint  and  several  bond  to  C,  D.,  and  E. 
C.  delivered  the  bond  to  A.,  who  was  her  son,  for 
safe  custody,  and,  after  for  some  time  receiving 
the  interest  from  A.,  she  and  D.,  another  of  the 
obligees,  died.  B.,  one  of  the  obligors,  also  died, 
when  his  executors  and  A.  made  an  arrangement 
t(jguther,  without  the  privity  of  K.,thc  surviving 


obligee,  and  erased  the  name  and  seal  of  6.  from 
the  bond  : — Held,  that  this  did  not  invalidate 
the  bond  against  A.  Smith,  Er  parte ^  3  Mont., 
D.  &  D.  378. 

Evidence.] — The  production  of  a  bond  out  of 
tlie  hands  of  the  assignees  of  a  bankrupt  who 
was  the  principal  obligor  to  the  defendant  in  a 
cancelled  state  is  primS,  facie  evidence  that  it 
was  cancelled  with  the  consent  of  the  obligee. 
AUager  v.  Close,  10  M.  &  AV.  576 ;  12  L.  J., 
Ex.  50. 

Time  of.] — In  an  action  against  a  mutual  as- 
surance society  by  one  of  the  members  assured, 
in  which  it  appeared  from  the  rules  that  the 
members  were  mutual  insurers,  the  policy  being 
for  a  term  of  years,  the  premium  to  be  paid  by 
half-yearly  instalments,  and  that  if  a  premium 
should  not  be  paid  within  a  certain  time  after  it 
became  due,  the  directors  might  cancel  and  de- 
clare void  the  policy.  Plea,  that  a  premium 
having  remained  unpaid  for  the  time  specified, 
the  directors  then  cancelled  and  declared  void  the 
policy  ;  on  demun'er,on  the  ground  that  the  plea 
did  not  shew  that  the  cancellation  was  not  after 
the  liability  for  the  loss  declared  on  : — Held, 
that  the  cancellation,  even  assuming  that  it  was 
after  the  liability  arose,  had  the  effect  of  avoid- 
ing the  policy  ab  initio,  and  destroyed  any  right 
of  action  that  might  previously  have  accrued  to 
the  assured  under  it.  Bamberger^.  Commercial 
Credit  Mutiuil  Assurance  Socictij,  3  C.  L.  R. 
568  ;  15  C.  B.  681  ;  24  L.  J.,  C.  P.  115 ;  1  Jur., 
N.  S.  500. 

Intention.] — A.  having  advanced  to  B.  two 
sums  of  money,  received  as  a  security  two  bills  of 
sale  of  goods  by  way  of  mortgage.  The  sums  ad- 
vanced having  afterwards  been  incorporated  with 
a  debt  of  1,100Z.  due  from  B.  to  A.,  and  secured 
by  an  assignment  of  a  policy  of  assurance  on  B.'s 
liie,  the  bills  of  sale  were  thereupon  cancelled. 
The  goods  had  always  remained  in  the  possession 
of  B.,  the  mortgagor : — Held,  that  the  effect  of 
the  cancellation  was  not  to  release  the  debt  and 
to  revest  the  interest  of  the  goods  in  B. ;  that  it 
was  for  the  jury  to  say,  with  what  intent  the 
cancellation  was  made ;  and  that  the  plaintiff 
ought  not  to  be  nonsuited,  (rummer  v.  Adams, 
13  L.  J.,  Ex.  40. 

7.  Revocation  and  Confiemation. 

Revocation — ^When  Effectual.] — By  a  deed 
made  between  a  corporation  and  the  defendants, 
P.  covenanted  with  the  corporation  that  he  would, 
on  execution  of  the  deed,  commence  and*  forth- 
with build  and  finish  a  gasliolder  tank,  the  same 
to  be  finished  within  three  months  from  the  date 
of  the  deed  ;  and  in  the  event  of  P.  neglecting  to 
finish  the  work  within  the  time  specified,  the 
corporation  was  emi)owered  to  determine  the 
contract ;  and  the  corporation  covenanted  with 
P.  as  to  the  mode  of  payment  for  the  work.  By 
the  deed  it  was  further  agreed  that  the  whole  of 
the  work  should  be  fully  completed  on  or  before 
the  30th  June,  1853,  or,  in  default  thereof,  P. 
should  forfeit  to  the  corporation  50Z.,  and  20*. 
for  every  day  the  completion  should  be  delayed 
beyond  that  time  ;  and  the  defendants,  as  sure- 
ties for  P.,  covenanted  with  the  corporation  that 
P.  should  perform  the  covenants  and  agreements 
on  his  part ''  which  should  be  subsisting,  and  not 
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principal,  and  three  sureties,  6.,  0.  and  D., 
executed  a  bond  to  E.  for  the  fidelity  of  A.  in 
certain  daties  for  which  he  was  employed  by  B., 
the  bond  being  in  the  following  form  : — "  We, 
A.,  B.,  C.  and  D.,  are  held  and  firmly  bound  to 
E.  in  the  sum  of  bOl.  each,  to  be  paid  to  E.,  his 
executors,  administrators,  and  assigns  ;  to  which 
payment,  well  and  truly  to  be  made,  we  hereby 
bind  us,  and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators,  and  every 
of  them,  by  these  presents :" — Held,  that  the 
bond  was  the  separate  bond  of  each  obligor,  bind- 
ing each  to  pay  the  sum  of  60/.  in  the  event  of 
default  by  the  principal ;  and  that,  therefore, 
the  payment  of  601.  by  B.,  one  of  the  obligors, 
after  breach,  was  no  answer  to  an  action  on  the 
bond  against  another  obligor,  C.  Anuftrong  v. 
Cahill,  6  L.  K.,  Ir.  440. 

E.  and  F.  entered  into  a  joint  and  several  bond, 
of  which  the  condition  was,  that  if  they  or  either 
of  them,  their  or  either  of  their  heirs,  &c.,  duly 
paid  an  annuity  to  B.  for  his  life  in  manner  fol- 
lowing, namely,  one  moiety  by  E.  during  his  life, 
and  the  other  moiety  by  F.,  his  executors  or  ad- 
ministrators, during  the  life  of  E.;  after  the  death 
of  E.  the  whole  by  F.,  his  heirs,  executors,  or  ad- 
ministrators, dui'ing  the  life  of  B.,  then  the  bond 
should  be  void : — Held,  that  the  liability  under 
this  bond  was  joint  and  several,  and  that  F. 
having  failed  after  the  death  of  E.  in  paying 
the  annuity,  the  estate  of  E.  was  liable  on  his 
default.     Church  v.  King,  2  Mylnc  &  C.  220. 

A  bond  by  three,  whereby  they  bound  them- 
selves jointly,  and  their  respective  heirs,  execu- 
tors and  administrators  respectively,  to  pay, 
which  was  conditioned  to  be  void,  if  they  or 
either  of  them,  their  or  either  of  their  heirs, 
executors  or  administrators,  paid : — Held,  that 
it  was  a  joint  and  several  obligation,  and,  one 
having  died,  that  his  assets  were  liable.  Tippim 
V.  Coates,  18  Beav.  401. 

There  is  no  settled  rule  of  equity  that  a  con- 
tract which  at  law  would  be  construed  as  joint, 
is  to  be  treated  in  equity  as  joint  and  several. 
Xejidall  V.  Hamilton,  4  App.  Cas,  504  ;  48  L.  J., 
C.  B.  705  ;  41  L.  T.  418 ;  28  W.  R.  97. 


Execution  by  whom.]— If  the  plaintiff 


shews  on  his  declaration  in  an  action  on  a  bond 
against  two,  that  the  bond  is  executed  by  three, 
it  is  good  matter  of  plea  in  abatement,  or  in 
arrest  of  judgment,  but  is  no  ground  of  nonsuit 
on  non  est  factum.  South  v.  Tanm'r,  2  Taunt. 
254. 

If  in  an  action  on  a  bond  against  one,  it  is  de- 
clared on  as  the  joint  bond  of  him  and  two  others, 
it  is  no  variance  that  the  bond  is  likewise  the 
separate  bond  of  each  of  the  obligors.  Middlettm 
V.  Sandford,  4  Camp.  34. 

If  the  defendant  pleads  that  it  is  not  his  deed, 
it  is  only  necessary  to  prove  that  the  bond  was 
executed  by  him.    Ih, 

Where  a  man  executes  a  bond,  meaning  it  to  be 
the  joint  bond  of  himself  and  another,  who  does 
not  execute,  it  is  the  several  bond  of  the  former, 
but  he  may  have  it  delivered  up,  as  contrary  to 
intention.     Underhill  v.  Horwood,  10  Ves.  225. 

A.  executed  a  bond  as  the  joint  and  several 
bond  of  himself  and  B.,  and  signed,  it  "  A.  and 
B.,"  having^k^  authority  from  B.  so  to  do : — 
Held,  that  the  bond  was  good,  as  the  several 
bond  of  A.     Elliot  v.  2>an>,  2  B.  &  P.  338. 

Seal  of  one  Torn  oft]— A  surety  bond  by  three 


obligors,  for  the  payment  of  1,000/.,  worcled,  **  f 
which  payment  to  be  well  and  faithfully  mad 
we  bind  ourselves,  and  each  of  us  for  himself,  f< 
the  whole  and  entire  sum  of  1,000/.  each,"  is 
several,  and  not  a  joint  and  several  bond,  and  mt 
be  enforced  against  the  obligors  severally  ;  ai 
the  tearing  off  of  the  seal  of  one  of  the  obligo 
of  such  a  bond  by  the  obligees  docs  not  avoid 
as  against  the  othei-s.  Colli tm  v.  Promser,  3  D. 
R.  112;  1  B.  &  C.  082.  And  see  Colli mt 
Everett,  3  D.  &  K.  122. 

Discharge.] — If  an  obligee   in  a  joint   ar 
several  bond  makes  one  of  the  two  obligors  h 
executor,  with  others,  the  action  on  the  bond 
discharged  as  to  both.     Ckeetham  v.    Ward, 
B.  &  P.  630. 

Though  an  obligee  of  a  bond  covenants  not  1 
sue  one  of  two  joint  and  several  o))ligor8,  and 
he  does,  that  the  deed  may  be  pleaded  in  bar,  h 
may  still  sue  the  other  obligor.  Bean  v.  Xnvhal 
8  T.  R.  168. 

Kon-Szeontion  by  Purchaser  where  Covenant. 

— D.  in  1824  agreed  with  S.  for  the  purchase  c 
an  estate,  and  that  the  purchase  deed  shoul 
contain  a  covenant  by  D.  that  he,  his  heirs  an 
assigns  would  pay  to  S.,  his  executora,  adminis 
trators  and  assigns  the  sum  of  6«.  for  eac 
chaldron  of  coals  gotten  out  of  the  estate  an' 
shipped  for  sale.  The  purchase  deed  was  subst 
quently  executed  by  S.,  but  not  by  D.  D.,  how 
ever,  entered  upon  the  land,  and  he  and  hi 
devisees  and  their  assigns  enjoyed  the  property 
Coal  was  also  got  and  shipped  for  sale  : — Heki 
that  the  execution  by  D.  of  a  counterpart  of  tht 
deed  containing  the  covenant  could  not  be  pre 
sumed,  and  that  although  the  persons  who  ha< 
taken  and  enjoyed  the  coal  with  notice  o 
the  covenant  might  be  liable,  there  was  ji< 
liability  in  D.  or  his  representative  under  th 
covenant.     WUhatn  v.  Vane,  44  L.  T.  718— C.  A 

Parties   to    Sue   on  —  Parties    intended.  ]- 

Where  a  deed  is  made  between  parties,  a  pcrso! 
who  is  not  named  a  party  to  it,  but  is  so  de 
scribed  that  he  can  be  ascertained,  may  sue  upoi 
the  covenants  contained  in  it.  Reeves  v.  Wattt 
7  B.  &  S.  523. 

In  1801,  by  a  deed  since  lost,  after  recitini 
the  conveyance  to  the  defendants  by  A.  by  \ 
deed  of  even  date,  of  land  in  consideration  o 
an  annual  rent  of  105/.  to  be  paid  ''  to  A.  or  th 
person  or  persons  to  whom  the  freehold  or  in 
heritance    of    the    premises    thereby    release< 
should  for  the  time  being  belong  in  case  th* 
deed  had  not  been  made,"  the  defendants  cove 
nanted,  **  to  and  with  A.  and  the  person  o 
persons  to  whom  the  freehold  or  inheritance  o 
the  hereditaments  and  premises  thereinbefor 
recited  to  be  released  should  for  the  time  bein) 
belong,"  to  pay  the  rent-charge.     In  1827,  b; 
another  deed,  reciting  the  above-mentioned  deed 
and  that  A.  was  dead,  and    that  *'the  fi"ee 
hold  and  inheritance  of  the  hereditaments  an( 
premises  mentioned  and  comprised  in  the  deec 
of  1801,  or  the  rent-charge  or  yearly  sum  o 
105/.,"  were  vested  in  B.,  and  that  the  rent 
charge  had  been  duly  paid  to  A.  during  his  life 
and  to  B.  after  his  death,  the  defendants  pro 
ceeded  to  ratify  and  confirm  the  deed  of  1801 
and  declared  that  it  should  be  good,  valid  am 
effectual  to  all  intents  and  purposes  according  t4 
the  true  intent  and  meaning  thereof,  not^vith 
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standing  its  loss.  The  plaintiff  afterwards  be- 
came entitled,  under  a  conveyance  from  B.,  to 
all  his  interest  in  the  rent-charge.  An  action 
baring  been  brought  by  the  plaintiff  for  arrears 
of  the  rent-charge  :  —  Held,  that  it  appeared 
with  sufficient  clearness,  looking  at  the  whole 
of  the  deed  of  1801,  that  the  operative  words 
were  intended  to  designate  as  the  grantees  of  the 
rent-charge  the  same  person  or  class  of  persons  as 
that  referred  to  in  the  recitals  of"  that  deed, 
namely,  A.  and  the  person  or  persons  to  whom 
the  freehold  or  inheritance  of  the  hereditaments 
and  premises  would  have  belonged  in  case  the 
deed  had  not  been  made ;  and  that  any  diffi- 
culty which  might  have  arisen  in  determining 
the  persons  who  after  A.'s  death  would  have  an- 
swered this  description  was  surmounted  by  the 
deed  of  confirmation,  by  which  the  defendants 
declared  that  the  rent-charge  had  become  vested 
in  B.,  whose  title  the  plaintiff  had,  and  that  the 
plaintiff  was  therefore  entitled  to  recover. 
Gicyn,  V.  Xeath  Canal  Xacigation  Covtpant/j 
3  L.  R.,  Ex.  209 ;  37  L.  J.,  Ex.  122 ;  18  L.  T. 
688  ;  16  W.  R.  1209. 

An  action  lies  at  the  suit  of  A.  against  C.  on  a 
bond,  by  which  C.  acknowledges  himself  to  be 
bound  to  A.  in  100/.,  to  be  jmid  to  A.  or  B. 
M'ftite  v.  Hartcock,  2  C.  B.  830  ;  15  L.  J.,  C. 
P.  186. 

A.  may  declare  upon  such  a  bond,  without  no- 
ticing B.,  although  the  alternative  mode  of  pay- 
ment appears  by  the  bond  being  set  out,  and 
althougn  the  declaration  negatives  payment  to 
A,,  but  is  silent  as  to  non-payment  to  B.    lb. 


Particular  Officers.] — A  bond  given  to 


the  doctor,  canon,  master,  fellows,  &c.,  of  Sidney 
Sussex  College,  with  a  solvendum  to  the 
master,  &c.,  is  a  bond  taken  in  their  corporate 
capacity.  Sidfiey  Gdlege  v.  JOave/iportf  1  Wils. 
184. 

An  officer  of  the  Palace  Court  entered  into  a 
bond  with  sureties  to  the  knight-marshal  of  that 
court,  conditioned  for  the  due  performance  of 
the  duties  of  hLs  office ;  and  that  he  should  take 
sufficient  bail  from  all  defendants  arrested,  and 
should  obey  the  lawful  orders  of  the  court. 
Having  taken  insufficient  Isail  from  a  defendant 
arresud  in  an  action  in  that  c^urt,  an  order  w^as 
made  requiring  him  to  pay  the  amount  of  debt 
and  costs  in  that  action,  which  he  disobeyed  : — 
Held,  that  the  knight-marshal  was  entitled,  as  a 
trustee  for  the  plaintiff  in  the  action,  to  recover 
on  the  bond  the  full  amount  of  the  debt  and 
costs.  Laifib  v.  Vice,  6  M.  &  W.  467  ;  8  D.  P.  C. 
360  ;  4  Jur.  341. 

An  administration  bond  (taken  under  the  22 
k  23  Car.  2,  c.  10),  to  the  ordinary,  and  his  exe- 
cutors, administrators  or  assigns,  passed  on  the 
death  of  the  ordinary  to  his  executor,  and  not  to 
his  successor.  Ilowley  v.  Knight,  14  Q.  B. 
240  ;  19  L.  J.,  Q.  B.  3  ;  14  Jur.  665. 

An  administration  bond  given  to  the  ordinary 
before  20  it  21  Vict.  c.  77,  came  into  operation, 
is  not  assignable,  so  as  to  entitle  the  assignee 
to  sue  upon  it  in  his  ovrn  name  ;  and  21  &  22 
Vict.  c.  95,  s.  15,  has  not  a  retrospective  effect, 
80  as  to  enable  the  assignee  to  maintain  an 
action  commenced .  by  him  in  his  own  name 
before  that  act  passed.  Young  v.  Huglies,  4  H. 
&  N.  76  ;  28  L.  J.,  Ex.  161 ;  5  Jur.,  N.  S.  102  ; 
32  L.  T.,  0.  8.  269. 

The  churchwardens  and  overseers  for  the  time 
being  may  sue  m^n  bonds  given  under  59  Geo. 


3,  c.  12,  8.  7,  for  the  due  performance  of  the 
duties  of  assistant  overseer  in  a  parish  within  a 
union,  the  effect  of  the  7  &  8  Vict.  c.  101,  s. 
61,  being  only  to  substitute  in  such  cases  the 
board  of  guardians  for  the  vestry,  as  the  body 
who  is  to  direct  the  bond  to  sue  upon.  Skelton 
v.  Rushby,  4  Ex.  545  ;  19  L.  J.,  M.  C.  29. 


Innocent  Holder  for  Valne.] — A  bond 


given  for  the  purpose  of  enabling  the  obligee  to 
raise  money  passes  to  an  assignee  for  value,  sub- 
ject to  the  subsisting  equities  in  favour  of  the 
obligor,  unless  the  intention  with  which  it  is 
given  is  expressed  on  the  face  of  it.  Graham  v. 
Johnson,  8  L.  R.,  Eq.  36  ;  38  L.  J.,  Ch.  374  ;  21 
L.  T.  77  ;  17  W.  R.  810. 

Bonds  of  a  company  which  are  void  in  the 
hands  of  the  person  to  whom  they  were  originally 
given  may  be  valid  in  the  hands  of  an  innocent 
holder  for  value.  South  Essex  Estuary  and 
Reclamation  Company,  In  re,  Chorley,  Ex 
parte,  11  L.  R.,  Eq.  157 ;  40  L.  J.,  Ch.  153  ;  19 
W.  R.  430. 

A  company  gave  bonds  to  H.,  who  transferred 
to  an  innocent  purchaser  for  value,  the  transfer 
being  registered  in  the  books  of  the  company. 
The  purchaser  brought  an  action  against  the 
company  upon  the  bonds.  It  was  arranged  be- 
tween the  plaintiff  and  the  company  that  judg- 
ment should  be  signed,  but  not  until  the  expira- 
tion of  three  months.  In  the  meantime  a  peti- 
tion was  presented  to  wind  up  the  company, 
upon  which  an  order  was  subsequently  made. 
The  bonds  were  alleged  to  be  ultra  vires,  and 
void  as  between  the  company  and  H.  : — Held, 
that  without  entering  into  the  question  of  the 
validity  of  the  bonds  as  between  the  company 
and  H.,  they  were,  under  the  circumstances, 
good  in  the  hands  of  the  purchaser.    lb. 


Company  when  estopped  from  setting  np 


Equities.] — ^An  insurance  company  having  power 
to  issue  bonds  and  other  securities,  issued  to  S.  a 
bond  conditioned  to  be  void  on  payment  to  him, 
his  executors,  administrators,  and  assigns,  of 
260Z.  on  a  future  day.  The  bond  was  assigned 
for  value  to  B.,  and  notice  of  the  assignment 
given  at  the  office  of  the  company  and  accepted, 
but  the  assignment  was  never  registered.  No 
inquiry  was  made  as  to  the  validity  of  the  in- 
strument before  B.  took  the  assignment.  Before 
the  bond  fell  due,  the  company  went  into  liqui- 
dation : — Held,  on  an  application  by  B.'s  execu- 
tors to  prove  against  the  company,  that  the 
company  had,  by  accepting  notice  of  the  assign- 
ment, precluded  itself  from  setting  up  against 
the  assignee  equities  between  them  and  the 
original  obligor  attaching  to  the  instrument 
itself.  Hercules  Insurance  Company,  In  re, 
Brv/nton,  Ex  parte,  19  L.  R.,  Eq.  302  ;  44  L.  J., 
Ch.  450  ;  31  L.  T.  747  ;  23  W.  R.  286. 

Bailway  Bond.] — On  an  assignment  of  a 


railway  bond,  under  the  Companies  Clauses  Act 
(8  &  9  Vict.  c.  16),  8.  46,  the  proper  party  to  sue 
is  the  assignee.  Vertue  v.  East  ArigUan  Railway 
Company,  6  Railw.  Cas.  252  ;  5  Ex.  208 ;  1  L., 
M.  &  P.  302  ;  19  L.  J.,  Ex.  235. 

Scotch  Bond.] — The  assignee  of  a  Scotch 


bond  may  maintain  an  action  against  the  obligoi 
in  his  own  name.    Imi^iS  v,  Bunlop,  8  T.  R.  695. 


Defanlt  of  Assignee.] — Where  a  bond  is 
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assigned  by  the  obligee  towards  satisfaction  of  a 
debt,  owing  from  him  to  another  person,  the  as- 
signee is  chargeable  for  wilful  default  in  for- 
bearing to  sue  the"  obligor  to  the  amount  of  any 
loss  incurred  by  such  forbearance.  Mure^  Es 
2mrt(',  2  Cox,  63. 


IL    FORM  AND  CONTENTS. 
1.  Stamping. 

At  Time  of  Ezecntion.] — Before  a  deed  can  be 
admitted  in  evidence  it  must  be  proved  to  the 
satisfaction  of  the  judge  that  the  instrument  is 
duly  stamped,  not  only  at  the  time  of  its  pro- 
duction but  also  in  accordance  with  the  law  in 
force  at  the  time  when  it  was  first  executed. 
Clarke  v.  Roclie,  3  Q.  B.  D.  170  ;  47  L.  J.,  Q.  B. 
147  ;  37  L.  T.  633  ;  26  W.  K.  112. 

PresnniptioiL  as  to.] — Although  upon  the  pre- 
sumption omnia  rite  esse  acta,  if  secondary  evi- 
dence is  tendered  to  prove  the  contents  of  an  in- 
strument which  is  either  lost  or  retained  by  the 
opposiie  party  after  notice  to  produce  it,  the 
court  will  presume  that  the  original  was  duly 
stamped  unless  some  evidence  to  the  contrary  is 
given  ;  yet  where  there  is  evidence  that  an  in- 
strument unstamped  at  its  execution,  continued 
for  a  considerable  time  after  its  execution  un- 
stamped, the  onus  is  shifted,  and  unless  evidence 
is  produced  to  lead  to  the  belief  that  it  was 
stamped  at  some  time  subsequently,  the  con- 
clusion is  that  it  remained  unstamped.  Marine 
Investment  Company  v.  Haviside^  5  L.  R.,  H.  L. 
624  ;  42  L.  J.,  Oh.  173. 

Under  18  ft  14  Vict.  c.  97— Securing  Principal 
and  Interest.] — A  bond  was  conditioned  for  the 
payment,  on  a  certain  day,  being  a  year  from 
the  date,  of  a  certain  sum,  with  interest  thereon, 
at  the  rate  of  5Z.  per  cent. : — Held,  that  a  stamp 
covering  the  amount  of  the  principal  was  suffi- 
cient. Dixon  V.  Robinson^  1  M.  &  R.  115  ;  5  C. 
&  P.  96  ;  S,  P.,  Foi'eman  v.  Jeyes,  5  C.  &  P.  419 ; 
Barker  or  Parker  v.  Smart  or  Smarkj  7  M.  & 
AV.  590  ;  9  D.  P.  C.  211. 

A.,  B.  and  G.  bound  themselves  in  the  penal 
sum  of  6001.  to  a  company.  The  bond,  after  re- 
citing that  A.  and  B.  had  agreed  to  join  with  C, 
as  his  sureties,  in  consideration  of  the  company 
advancing  C.  300Z.,  contained  the  following  con- 
ditions :  that  if  any  of  the  parties  should  pay  to 
the  company  the  principal  sum  of  300Z.,  by  three 
equal  yearly  payments  of  100^.  each,  or  so  much 
of  the  payments  as  should  be  owing  on  the  de- 
cease of  C,  which  should  first  happen,  and  should 
in  the  meantime,  until  the  principal  should  so 
become  due,  and  be  all  paid,  pay  the  company 
interest  at  the  rate  of  61.  per  cent,  upon  the 
principal,  in  equal  half-yearly  payments,  and 
should  also  in  the  meantime,  and  until  the 
principal  should  become  due,  and  until  the 
same,  with  interest,  should  be  fully  paid,  pay 
the  annual  premiums  which  should,  during  the 
continuance  of  the  loan,  become  payable  on 
a  policy  of  assurance,  whereby  the  funds  of  the 
company  were,  on  payment  by  C,  or  his  assigns, 
during  his  life,  of  the  annual  premiums  of 
232. 14«.  7d.j  made  liable  to  pay  C.'s  executors, 
after  his  decease,  4992. 10«. ;  which  instrument 
had  been  deposited  as  a  collateral  security  for 
the  payment  of  the  principal  and  interest,  and 
of  the  premiums  which  might  be  due  and  un- 


paid ;  and  if  C.  should  not,  during  the  con- 
tinuance of  the  loan,  do  any  act  by  w'hich  the 
policy  might  be  avoided,  or  should  forthwith  pay 
upon  demand  the  principal  and  interest,  or  so 
much  as  should  be  due,  then  the  bond  was  to  be 
void,  otherwise  it  was  to  remain  in  full  force  : 
and  if  default  should  be  made  in  payment  of 
the  interest,  or  of  either  of  the  instalments,  or  of 
the  premiums,  according  to  the  stipulations,  the 
whole  of  the  principal  should  thereupon  become 
payable  : — Held,  per  Pollock,  C.  B.,  Alderson,  B., 
and  Piatt,  B.,  that  the  bond  secured  the  payment 
of  the  principal,  with  interest  only ;  and  that 
the  bond  was  rightly  stamped  with  a  stamp, 
which  covered  the  principal.  Per  Parke,  B., 
that  the  bond  securcKi  the  payment  of  the  pre- 
miums also.  Pi*udential  Mutual  Aftsvrance 
Investment  and  Loan  Association  v.  Curzon^  8 
Ex.  97  ;  22  L.  J.,  Ex.  85. 

Belease.] — A  release  to  the  surviving  partners 
in  a  firm  by  the  executors  of  a  deceased  partner, 
of  all  the  freehold,  copyhold,  and  leasehold  pro- 
perty held  by  the  firm,  expressing  no  considera- 
tion for  the  conveyance  upon  the  face  of  it,  is 
sufficiently  stamped  with  a  common  deed  stamp. 
Steer  v.  Crowley,  14  C.  B.,  N.  S.  337  ;  32  L.  J., 
C.  P.  191. 

Beciflions  on  previous  Enactments.  ] — Any  bond 
for  securing  money  already  advanced,  and  to  be 
in  future  advanced  on  an  account  current  (al- 
though the  obligation  was  under  a  penalty  in 
a  sum  certain,  however  less  than  20,0002.)  could 
not  be  receivcKl  in  evidence,  unless  it  bore  a  202. 
stamp,  being  held,  notwithstanding  the  penalty, 
to  be  a  bond  for  the  security  of  money  which 
may  become  due  and  payable  on  an  account 
current,  together  with  sums  already  advanced, 
where  the  total  amount  of  the  money  secured,  or 
to  be  ultimately  recoverable  thereupon,  was  un- 
certain and  without  limit  in  the  words  of  48 
Geo.  3,  c  149.    Scott  v.  Alsop,  2  Price,  20. 

Leases.] — A  bond  conditioned  for  the  quarterly 
payment  of  an  annual  rent  reserved  in  an  inden- 
ture of  lease  of  market-tolls  was  not  within 
either  of  the  clauses  in  Sched.,  Part  1,  of  56 
Geo.  3,  c.  184,  which  imposed  an  ad  valorem 
duty  on  bonds  given  as  a  security  for  the  pay- 
ment of  any  definite  and  certain  sum  of  money  ; 
and  on  bonds  given  as  a  security  for  the  pay- 
ment of  any  sum  or  sums  of  money  at  stated 
periods  (not  being  rent  reserved  or  payable  upon 
any  lease),  for  any  definite  and  certain  term, 
so  that  the  total  amount  of*  the  money  to  be 
paid  could  be  previously  ascertained.  Attree  v. 
Anscombe  (2  M.  &  S.  88)  overruled ;  Winchester 
Com  Exchange  and  Market  Place  Company  v. 
OaUngMm,  3  G.  &  D.  567  ;  4  Q.  B.  475  ;  12  L. 
J.,  Q.  B.  159  ;  7  Jur.  326. 

A  bond  conditioned  for  the  payment  of  rent 
(the  rent  reserved  being  6502.  per  annum),  and 
the  due  performance  of  all  covenants  in  an  in- 
denture of  lease  of  tolls,  stamped  with  a  35«. 
stamp,  was  not  sufficiently  stamped.  Toovey  v. 
Simons,  3  Jur.  1173. 

A  bond  for  securing  certain  conditions  to  be 
performed  by  the  vendor  of  a  house  required  a 
20*.  stamp  only.    Hvghcs  v.  King,  1  Stark.  118 

Deeds  of  even  Date.] — A  bond  and  a  mortgage 
executed  on  the  same  day,  for  securing  the  same 
sum  of  money,  but  bearing  diJBfercnt  dates,  re- 
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quired  an  aci  valorem  stamp  on  each  instrument. 
n'ood  V.  3Vr^o»,  4  M.  &  R.  673  ;  9  B.  &  C. 
885. 

A  bond,  conditioned  for  payment  of  a  sum  of 
money  to  the  obligee  on  a  day  named,  according 
to  a  proviso  contained  in  a  conditional  surrender 
of  even  date,  whereby  A.  (not  the  obligor  in  the 
bond),  surrendered  to  the  obligee  copyhold  lands 
for  securing  payment  of  the  same  sum — required 
a  1/.  stamp  only,  although  it  bore  no  stamp  de- 
noting the  payment  of  the  ad  valorem  duty  on 
the  surrender.  Quin  v.  Kinfff  1  M.  &  W.  42 ; 
4  D.  P.  C.  736  ;  1  Gale,  407. 

Where  a  bond  is  conditioned  for  the  payment 
of  money,  which  is  declared  to  be  the  same 
money  as  that  secured  to  be  paid  by  an  inden- 
ture of  even  date,  it  must,  to  dispense  with  the 
ad  valorem  stamp  on  such  bond,  appear  by  re- 
cital, on  production  of  the  indenture,  that  the 
latter  was  an  indenture  requiring  an  ad  valorem 
stamp.     Walf/ieslef/  v.  Brierly^  1  M.  &  Bob.  529. 

A  bond  made  in  1812,  conditioned  for  the  re- 
placing stock  of  the  value  of  792Z.,  and  for  pay- 
ing the  amount  of  the  dividends  in  the  meantime, 
stamped  with  a  Zl,  ad  valorem  bond  stamp  was 
sufficient,  under  48  Geo.  3,  c.  149,  although  there 
was  of  even  date  with  the  bond  an  insufficiently 
stamped  agreement  (accompanied  with  a  deposit 
of  title-deeds),  for  a  mortgage  of  the  estate  com- 
prised in  the  title-deeds  as  a  security  for  a  re- 
placement of  the  stock  and  payment  of  the  sums 
in  lieu  of  dividends.  Blair  v.  Ormand^  14  Q.  B. 
732  ;  19  L.  J.,  Q.  B.  228  ;  13  Jur.  191— Ex.  Ch. 

A  deed  of  partition  stated  on  its  face  only  a 
nominal  consideration  for  the  conveyance  of  land 
in  severalty  to  one  of  the  co-tenants,  and  was 
stamped  accordingly.  In  fact,  he  agreed  to  pay 
fiOO/.  for  equality  of  partition,  and  had  given  a 
bond  to  secure  that  sum : — Held,  that  neither 
the  deed  nor  the  bond  was  void,  by  reason  of  the 
improper  stamp.  Henniker  v.  Hctmiker,  1  El. 
&  Bl.  54  ;  22  L.  J.,  Q.  B.  94  ;  17  Jur.  436. 

A  bond  conditioned  for  the  payment  of  money 
and  interest,  and  also  for  the  performance  of  col- 
lateral acts,  required  only  the  ad  valorem  stamp 
appropriated  to  the  principal,  where  that  stamp 
exceeaed  the  12.  15«.  which  the  collateral  matter 
would  require  if  it  stood  alone.  Deardeii  v. 
Blnn*,  1  M.  &  R.  130. 

Chiaraiiteei.] — A  bond  conditioned  to  secure  a 
Ijondon  banker  from  the  balance  arising  from 
paying  bills,  &c.  for  a  country  banker,  a  dtipu- 
lation  being  inserted  in  the  condition,  that  the 
whole  amount  of  moneys  to  be  ultimately  re- 
coverable should  not  exceed  1,000/.,  did  not 
Inquire  a  252.  stamp.  Lloyd  v.  Heathcote^  1  C. 
t  M.  336  r  3  Tyr.  309. 

A  bond  conditioned  to  secure  the  plaintiffs  to 
the  extent  of  5,0002.,  which  was  held  to  guarantee 
a  running  account  which  they  had  with  a  third 
person,  and  not  to  be  discharged  by  the  first  pay- 
ment of  5,0002.,  only  required  a  92.  stamp  and 
not  a  252.,  as  a  security  of  an  unlimited  extent, 
under  55  Geo.  3,  c,  184.  WUlianM  v.  Bawlhison, 
3  Bmg.  71;  KiL  M.  233  ;  11  Moore,  362. 

By  a  bond.  A.,  as  principal,  and  B.,  as  surety, 
were  jointly  and  severally  bound  to  pay  to  the 
creditors  of  C.  14«.  in  the  pound  on  the  amount 
of  their  debts  ;  and  A.  was  bound  to  indemnify 
B.  against  all  loss  by  reason  of  his  becoming 
Borety: — Held,  that  a  stamp  of  12.  I5s,  was 
sufficient  in  amount  for  this  inistrument,  and  that 
it  did  not  require  a  second  stamp  on  account  of 


its  obligation  to  iudcmnify  B.,  the  whole  being 
one  transaction.  Annandale  v.  PattUon,  9  B.  & 
C.  919. 

A  bond  for  2,0002.  conditioned  for  payment  by 
the  obligor  to  a  banking  company  of  all  such 
sums,  not  exceeding  in  the  whole  1,0002.,  which 
from  time  to  time  should  be  owing  from  him  to 
the  company,  on  the  balance  of  his  account  cur- 
rent, together  with  such  interest  and  commission 
as  should  be  due  to  the  company,  was  sufficiently 
stamped  with  an  ad  valorem  stamp  of  62.,  and 
did  not  come  within  the  clause  in  the  Schedule 
to  the  55  Geo.  3,  c.  184,  Part  1,  which  imposed  a 
stamp  of  252.  on  all  bonds  for  repayment  of  money 
lent,  advanced  or  paid,  or  which  might  become 
due  on  an  account  current,  where  the  total 
amount  of  the  money  secured  was  uncertain  and 
without  limit.  Biclaon  v.  Cass  (1  B.  &  Ad.  343) 
overruled ;  Frith  v.  Rotherliam^  14  M.  &  W.  39 ; 
16  L.  J.,  Ex.  133  ;  10  Jur.  208. 

Maintenance.] — A  bond  in  1002.  conditioned  to 
indemnify  a  parish  against  expenses  of  main- 
tenance, from  time  to  time,  of  an  expected  bastard 
child,  required  a  stamp  of  12.  \bs.  as  being  li  bond 
"not  otherwise  charged"  under  55  Geo.  3,  c.  184, 
and  not  252.  as  a  bond  to  secure  the  repayment 
of  money  to  be  advanced,  or  which  might  be- 
come due  on  an  account  current,  and  to  an 
amount  "uncertain,  and  without  any  limits." 
Dowries  v.  Marsh,  10  Q.  B.  787  j  16  L.  J.,  Q.  B. 
36  ;  10  Jur.  905. 

Damages.] — A  bond  to  secure  the  damages  to 
be  recovered  upon  a  new  trial,  and  the  costs  of 
the  action,  in  the  event  of  the  result  of  a  second 
action  proving  similar  to  that  of  the  first  action, 
was  properly  stamped  with  a  35#.  stamp.  Loj)es 
V.  Be  Tastet,  8  Taunt.  712. 

2.  Date. 

EiFect  of.] — A  deed  must  be  taken  to  speak 
from  the  time  of  its  execution,  and  not  from  the 
date  apparent  on  the  face  of  it.  Browne  v. 
Bvrton,  5  D.  &  L.  289 ;  2  B.  C.  Rep.  220  ;  17 
L.  J.,  Q.  B.  49. 

Where,  by  a  deed  made  on  the  29th  of  August, 
1832  (being  leap  year),  a  party  covenanted  to  pay 
a  sum  of  money,  with  interest,  on  the  29th  of 
February  next  ensuing,  the  words  "  29th  of  Feb- 
ruary then  next "  were  construed  to  mean  the 
29th  February  in  the  next  leap  year.  Chapman 
V.  Beecham,  3  G.  &  D.  71 ;  3  Q.  B.  723. 

Where  a  deed  has  no  date,  or  an  impossible 
date,  as  the  30th  of  February,  and  in  the  deed 
reference  is  made  to  the  date,  that  word  must  be 
construed  delivery  ;  but  if  it  has  a  sensible  date, 
the  word  "  date,"  occurring  in  other  parts  of  the 
deed,  means  the  day  of  the  date,  and  not  of  the 
delivery.  Styles  v.  WanUe,  7  D.  &  R.  507  ;  4  B. 
&  C.  908. 

By  deed  dated  the  27th  of  October,  1827,  be- 
tween the  defendant  and  the  plaintiff,  after  re- 
citing that  copyhold  premises  were  surrendered 
to  the  plaintiff  for  securing  repayment  of  3002. 
by  him  that  day  lent  to  the  defendant,  the  plain- 
tb  covenanted,  on  repayment  of  that  sum  and 
interest  on  the  27th  of  April,  1828,  to  surrender 
the  premises  to  the  defendant,  and  the  de- 
fendant covenanted  to  pay  the  3002.  and  in- 
terest at  the  time  appointed  for  payment. 
There  was  also  a  stipulation,  that,  in  default 
of  payment,  l^e  plaintiff  might  take  possession 
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in  tail;  that  in  1S40  his  grandson  B.  became 
entitled  to  those  hereditaments  as  tenant  in  tail, 
and  that  in  1841  he  barred  the  estate  tail  in  the 
copyholds,  and  executed  a  deed  dated  October, 
1841,  which  purported  to  bar  the  estate  tail  in 
the  freeholds,  but  that  that  deed  was  never 
enrolled,  and  that,  therefore,  the  estate  tail  in 
the  freeholds  had  never  been  barred.  The 
plaintiff  refused  to  execute  the  proposed  deed, 
and  relying  upon  the  admissions  contained  in 
the  recitals,  but  having  no  other  evidence  that 
the  freeholds  comprised  in  the  deed  of  October, 
1841,  and  purporting  to  be  devised  by  B.in  1861, 
belonged  to  R.  at  the  date  of  his  will,  though 
she  had  evidence  that  he  was  seised  of  the 
copyholds  of  that  date,  filed  a  bill  against  her 
uncle  and  the  loan  company,  praying  that 
the  conveyance  by  her  to  her  uncle,  and 
the  mortgage  by  him  to  the  loan  company  might 
be  declared  void  as  against  her,  and  that  she 
might  be  declared  to  be  entitled  to  the  freeholds 
as  tenant  in  tail : — Held,  that  the  suit  being  in 
the  nature  of  an  equitable  ejectment,  the  strictest 
proof  must  be  given  that  R.  was  seised  of  all  the 
freehold  parts  of  the  farm  at  the  date  of  his  will 
in  1746  ;  that  although  the  admissions  contained 
in  the  recitals  of  the  proposed  deed  were  admis- 
sible as  evidence,  yet  they  were  not  conclusive, 
as  they  were  not  admissions  of  facts  within  the 
knowledge  of  the  defendants,  and  the  court 
would  examine  the  facts  on  which  those  admis- 
Rions  were  based,  and  determine  for  itself  what 
weight  ought  to  be  attached  to  the  admissions  ; 
that  the  deed  of  October,  1841,  did  not  justify 
the  inference  that  R.  was  seised  of  the  freeholds 
comprised  in  it  at  the  date  of  his  will,  but  that 
on  the  contrary  the  omission  to  enrol  that  deed 
rather  led  to  the  inference  that  the  freeholds 
were  afterwards  found  not  to  have  passed  by  his 
will,  nor  to  be  subject  to  the  entail,  and  that, 
therefore,  theap{)eal  must  be  dismissed  with  costs. 
JSvllry  V.  BvUey,  9  L.  R.,  Ch.  739  ;  44  L.  J.,  Ch. 
79;  30  L.  T.  848  ;  22  W.  R.  779. 

A  mortgagor,  with  two  sureties,  entered  into  a 
bond  to  the  mortgagee,  the  condition  of  which, 
after  reciting  that  the  mortgagor  was  seised  in 
tail  of  premises  of  which  he  had  covenanted  to 
suffer  a  recovery,  to  enure  to  the  use  of  the 
mortgagor  in  fee,  subject  to  the  proviso  for 
redemption,  was,  that  the  bond  should  be  void  if 
the  recovery  should  be  suffered,  so  and  in  such 
manner,  as  that  under  and  by  virtue  thereof, 
and  of  the  mortgage  deed,  the  premises  should  be 
vested  in  the  plaintiff  in  fee,  according  to  the 
true  intent  and  meaning  of  the  mortgage  deed, 
subject  only  to  the  proviso  for  redemption.  The 
recitals  in  the  mortgage  deed  stated  a  seisin  in 
fee  by  the  mortgagor's  maternal  grandfather  in 
1795.  A  deed  of  settlement  and  fine  in  1795,  by 
his  daughter  and  devisee  and  her  husband  to 
themselves  for  their  lives,  with  power  of  appoint- 
ment by  the  former,  which  she,  in  1809,  executed 
by  a  devise  to  her  son,  the  mortgagor,  for  life, 
aiid  his  sons  in  tail ;  and  also  a  conveyance  after 
the  wife's  death  of  the  husband's  life  estate  to 
the  mortgagor,  were  proved.  In  an  action  on  the 
l)ond  against  a  surety  : — Held,  that  these  recitals 
were  sufticient  evidence  that  the  maternal  grand- 
father of  the  mortgagor  had  seisin,  and  that  the 
possession  had  followed  the  limitations  and 
power  of  the  deed  of  1795.  Edwards  v.  Broumj 
1  Tyr.  182  ;  1  C.  &  J.  307  ;  3  Y.  &  J.  423, 

Supplying  OiiiiiaioiL.J— The  omission  of  the 


wonl  "  pounds "  may  be  supplied  in  a  bo 
acknowledged  "  in  the  sum  of  7,70W.  of  lawj 
money  of  Great  Britain,"  conditioned  for  t 
payment  of  several  sums  denominated  as  poum 
shillings  and  pence,  although  the  sums  secui 
amount  to  more  than  the  half  of  7,700?.  Coi 
V.  Hulrtie,  3  M .  &  R.  86  ;  8  B.  &  C.  568. 

Controlling  Effect.] — Where  the  words  in  t! 
operative  part  of  a  deed  of  conveyance  are  cle 
and  unambiguous,  they  cannot  be  controlled  1 
the  recitals  or  other  parts  of  the  deed.  WaJ, 
V.  Treranhm,  15  Q.  B.  734  ;  19  L.  J.,  Q.  B.  451 
14Jur.  1134. 

But  where  those  words  are  of  doubtful  mean  in 
the  recitals  or  other  parts  of  the  deed  may  1 
used    as  a  test  to  discover  the    intention 
the  parties,  and  to  fix  the  meaning  of  tho; 
words.     Ih, 

The  rule  that  recitals  may  control  gencr; 
words  is  applicable  to  all  deeds,  and  not  onl 
to  releases.  Jmner  v.  Jvnner^  1  L.  R.,  Eq.  361 
35  L.  J.,  Ch.  329  ;  12  Jur.,  N.  S.  138  ;  14  W.  1 
305. 

In  the  construction  of  a  deed,  regard  must  I 
had  to  all  its  parts,  and  general  words  are  t 
be  restrained  by  a  particular  recital  containe 
therein  ;  and  if  a  deed  operates  two  ways,  the  on 
consistent  w4th  the  intent  of  the  party,  and  th 
other  repugnant  to  it,  the  courts  will  put  such 
construction  on  it  as  will  give  effect  to  such  in 
tent,  w^hich  is  to  be  derived  from  the  w'hole  o 
the  instrument.  Solly  v.  Forhcf^  4  Moore,  448 ;  : 
B.  &  B.  38. 


Conditional.] — A  bond  by  a  surety  fo 


W.  and  H.,  with  a  condition,  reciting  that  th( 
obligees  were  bankers,  and  W.  and  H.  pape 
manufacturers,  and  had  overdrawn  their  accoun 
with  the  obligees  4,822/.,  and,  in  order  to  enabh 
them  to  carry  on  their  business,  had  applied  t( 
the  obligees  to  allow  them  for  atime  to  overdra^^ 
such  further  sums  as  they  should  require,  so  thai 
the  same,  together  with  the  4,8222.,  should  nol 
exceed,  at  any  one  time,  5,000/. ;  which  they  hac 
agreed  to  do  :  and  the  condition  was  for  the  pay 
ment  by  W.  and  H.  and  the  surety,  or  any  ol 
them,  of  4,822/.  and  also  such  further  sums  as  the 
obligees  should  or  might  thereafter  advance  tc 
W.  and  H.  in  the  course  of  their  business,  nol 
exceeding  5,000/., — ^is  not  avoided  by  the  obligees 
having  allowed  W.  and  H.  to  overdraw  to  ar 
amount  together  with  the  4,822/.  exceeding 
5,000/.,  for  the  restrictive  words  in  the  recital  art 
not  to  be  construed  as  conditional,  that,  if  the 
obligees  exceeded  the  amount,  the  bond  should 
be  void.     Parker  v.  Wise,  6  M.  &  S.  239. 


Beference  to  another  Instnunent.] — An 


obligor  of  a  bond  conditioned  for  the  payment  ol 
rent,  at  the  rate  of  170/.  a  year.  "  according  tc 
an  indenture  of  lease,"  is  estopped  from  sayinj^ 
that  the  rent  reserved  by  the  indenture  was  140/. 
a  vear.  Lairito^n  v.  Tremere,  3  N.  &;  M.  603  ;  1 
A.&E.  792. 

If  a  bond  in  its  recital  refers  to  a  bill  of  ex- 
change  as  the  principal  security,  the  bond  may 
be  construed  to  be  only  a  collateral  security, 
although  it  is  a  specialty,  and  of  a  higher  nature 
than  the  bill,  which  is  only  a  simple  contract 
debt.   Bank  of  Ireland  v.  Berexford^  6  Dow,  234, 

A  deed  of  indemnity  recited,  that  by  a  former 
deed  the  plaintiff  had  become  trustee  to  a  com- 
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)>any,  and  incurred  certain  liabilities :— Held, 
first,  that  in  an  action  on  the  deed  of  indemnity 
to  recover  money  paid  to  a  creditor  of  the  com- 
pany, it  was  inciunbent  on  the  plaintiff  to  produce 
the  former  deed,  to  shew  that  he  became  liable 
as  trustee  ;  secondly,  that  such  deed,  when  pro- 
duced, could  not  be  received  in  evidence  without 
proof  of  its  execution  ;  thirdly,  that  no  more  of 
the  former  deed  was  proved  by  the  recital  in  the 
latter  than  was  actually  stated  in  that  recital. 
Gill^  V.  Abbott,  3N.  &  P.  24  ;  1  W.,  W.  &  H. 
89  ;  7  A.  &  E.  783  ;  2  Jur.  300. 


itrainiiig  Liability.]— A  covenant  of  in- 
demnity, unlike  a  release,  is  not  to  be  restricted 
by  its  recitals.  Baker^  In  re,  ColliuM  v.  Rhodes, 
Seaman,  In  re,  Rhodes  v.  Wuh,  20  Ch.  D.  230 ; 
fil  L.  J.,  Ch.  315  ;  45  L.  T.  658  ;  30  W.  R.  858— 
C.  A. 

The  extent  of  the  condition  of  an  indemnity 
bond  may  be  restrained  by  the  recitals,  though 
the  words  of  the  condition  import  a  larger 
liability  than  the  recitals  contemplate.  PearscUl 
y.  Somerset,  4  Taunt.  593. 

The  recital  in  the  condition  of  an  indemnity 
bond,  professing  to  state  the  agreement  between 
the  parties,  does  not  confine  the  responsibility  of 
the  sureties  to  the  limits  therein  specified.  San- 
Mom  V.  Bell,  2  Camp.  39. 

The  condition  of  a  bond  recited  that  the  de- 
fendant had  agreed  with  the  plaintlfib  to  collect 
their  revenues  from  "  time  to  time  for  twelve 
months ;"  and  afterwards  stipulated,  that  "at  all 
times  thereafter  during  the  continuance  of  such 
his  employment,  and  for  so  long  as  he  should 
continue  to  be  employed,"  he  would  justly 
account  and  obey  orders  : — Held,  that  the  obliga- 
tion was  confined  to  the  period  of  twelve  months 
mentioned  in  the  recital.  Liverpool  Waterworks 
V.  Atkinson,  6  East,  507  ;  2  Smith,  654. 

A  bond  taken  in  the  penal  sum  of  1,000Z.  cannot 
be  reduced  to  500Z.  by  a  recital  in  the  condition 
that  the  parties  had  agreed  to  execute  a  bond 
in  the  sum  of  500/.  Ingleby  v.  Swift,  10  Bing. 
84. 

The  condition  of  a  bond,  executed  by  the  prin- 
cipal and  two  sureties  in  the  penal  sum  of  1,000/., 
contained  a  recital  that  the  obligor  had  taken  a 
farm  of  the  obligee,  subject  to  the  payment  of  rent 
reserved  in  a  lease  of  even  date  with  the  bond, 
and  that  it  had  also  been  agreed  by  the  obligor 
and  the  obligee,  that  the  obligor  should  enter  into 
a  bond  with  two  sureties  in  the  penalty  of  500/. 
for  the  due  payment  of  the  rent.  Rent  having 
been  found  by  a  jury  to  be  due  to  the  amount  of 
740/.,  the  court  refused  to  reduce  the  verdict  to 
500/.,  to  which  only  it  was  contended  the  sureties 
could  be  liable  by  virtue  of  the  recital  in  the 
condition.  Ingleby  v.  Mousley,  3  M.  &  Scott, 
488. 

A.,  as  surety,  executed  a  bond,  the  condition  of 
whidi  recited  an  agreement  between  the  directors 
of  an  Indian  railway  company  and  P.,  whereby  it 
was  agreed  that  P.  should  forthwith  proceed  to 
such  place  in  the  East  Indies,  at  such  time,  and 
by  such  conveyance,  as  the  company  should  direct, 
and  should  there  serve  the  company  as  engineer 
at  a  certain  salary  per  month,  to  commence  from 
the  day  of  his  embarkation  at  Southampton.  The 
condition  was  in  terms  of  the  recited  agreement, 
but  mentioned  no  place  of  embarkation.  The 
company  paid  for  the  passage  of  P.  to  India,  on 
board  a  vessel  about  to  leave  Southampton  ;  but 
the  bond  not  having  been  executed  in  sufficient 
VOL.  III. 


time  to  enable  liim  to  go  by  that  vessel,  he  was 
directed  by  the  company  to  go  by  way  of  Mar- 
seilles, and  so  meet  the  vessel.  He  embarked  at 
Dover,  but  never  reached  Marseilles,  and  in  a 
short  time  returned  to  this  country : — Held,  that 
the  condition  of  the  bond  was  not  restrained  by 
the  recital,  and  consequently  that  the  surety  was 
liable,  notwithstanding  the  principal  did  not 
embark  at  Southampton.  Evans  v.  Earle,  10 
Ex.  1 ;  2  C.  L.  R.  1222  ;  23  L.  J.,  Ex.  265.  See 
Xorthir  Western  Railway  Company  v.  Whinray, 
10  Ex.  77  ;  2  C.  L.  R.  1207  ;  23  L.  J.,  Ex.  261. 

Recital  and  Acknowledgment  of  Debt.] — ^By 

the  acknowledgment  of  a  debt  in  a  deed  under 
seal,  a  covenant  to  pay  will  not  be  implied  where 
the  acknowledgment  is  merely  collateral  to  the 
purpose  for  which  the  deed  was  executed.  Jack- 
S071  V.  Xorth-Eastern  Railway  Company,  7  Ch. 
D.  573  ;  47  L.  J.,  Ch.  303  ;  37  L.  T.  664 ;  26  W.  R. 
513. 

Where  a  deed  on  the  sale  of  certain  inventions 
and  patents  .contained  a  recital  that  the  purchase- 
money  had  been  paid,  it  being  held  that  no  ex- 
press covenant  was  contain^  therein  for  pay- 
ment:— Held,  further,  that  in  the  face  of  such 
acknowledgment  it  was  impossible  to  imply  such 
a  covenant,  and  that  on  partial  evidence.  Mor- 
gan's  Patent  Anchor  Company  v.  Morgan,  35 
Lt,  T.  811. 

A  conveyance,  after  reciting  that  it  had  been 
agreed  that  1,400/.,  part  of  the  purchase-money, 
should  be  paid  to  a  mortgagee  of  the  premises,  and 
that  the  residue  of  the  purchase-money,  460/., 
should  be  paid  to  the  vendor,  witnessed  that,  in 
consideration  of  the  1,400/.,  paid  to  the  mortgagee 
at  or  before  the  sealing  and  delivery  of  the  deed, 
the  receipt  whereof  the  mortgagee  acknowledged, 
and  from  the  mortgage-money  and  every  part 
thereof  acquitted  and  discharged  the  vendor  and 
purchaser ;  and  also  in  consideration  of  the  460/., 
paid  to  the  vendor  as  before  mentioned,  the  re- 
ceipt whereof,  and  also  the  payment  of  the  mort- 
gage-money, making  in  the  whole  1,860/.,  the 
vendor  thereby  acknowledged,  and  from  the  same 
and  every  part  thereof  acquitted,  released  and 
discharged  the  purchaser : — Held,  to  be  no  es- 
toppel upon  the  vendor,  the  release  by  the  words 
"as  before  mentioned,"  &c.,  referring  to,  and 
being  qualified  by  the  recitatl,  which  stated  an 
agreement  to  pay  the  460/.,  and  not  an  actual 
payment.    Bottrell  v.  Summers,.  2  Y.  &  J.  407. 

A  recital  of  the  existence  of  a  debt  may  amount, 
by  reference  to  the  context,  to  an  implied  con- 
tract to  pay  ;  but  does  not,  of  itself,  necessarily 
imply  such  a  contract.  Iven  v.  Elioes,  3  Drew.  25 ; 
24  L.  J.,  Ch.  249  :  1  Jur.,  N.  S.  6  ;  S,  P.,  Courtney 
V.  Taylor,  7  Scott,  N.  R.  749 ;  6  M.  &  G.  851 ; 
12  L.  J.,  C.  P.  330. 

Incorrect.] — A  man  cannot  be  required  to 
execute  a  deed  containing  incorrect  recitals. 
Hartley  v.  Burton,  3  L.  R.,  Ch.  365. 


10.  CONSTBUCTION. 

a.  In  General. 

Argiunent  of  Inconvenience.] — The  argument 
of  inconvenience  is  a  very  strong  argument  where 
the  construction  is  ambiguous,  where  it  is  fairly 
open  to  two  constructions.  Then  the  argume 
of   inconvenience,  like    the  argument  of    i* 
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ration  stated,  that  by  deed  made  by  and  between 
the  several  persons  whose  names  and  seals  were 
or  might  thereafter  be  thereunto  subscribed,  and 
who  had  sealed  and  delivered,  or  who  might 
seal  and  deliver  the  same,  of  the  first  part ;  and 
persons  nominated  to  be  covenantees  for  the 
benefit  of  the  company,  of  the  second  part  ;  the 
parties  of  the  first  part  covenanted  with  the 
parties  of  the  second  part  to  pay  the  calls.  Aver- 
ment, that  whilst  the  defendant  was  a  share- 
holder, "  and  after  the  execution  by  the  defen- 
dant of  the  deed  as  aforesaid,"  the  directors 
made  a  call.  Breach,  non-payment.  The  decla- 
ration contained  no  direct  averment  that  the 
defendant  executed  the  deed : — Held,  that  the 
words  "after  the  execution  bv  the  defendant 
of  the  deed  as  aforesaid,"  implied  that  the  defen- 
dant had  subscribed,  sealed  and  delivered  the 
deed,  and  that  they  were,  upon  general  demurrer, 
equivalent  to  such  an  averment.  Murray  v. 
Willg  (in  error),  5  Ex.  715--Ex.  Ch.  Affirming 
judgment  of  the  court  below,  nom.  Wills  v. 
Sfttherland,  4  Ex.  211  ;  18  L.  J.,  Ex.  450. 


PossesBion  of  Deed.]  —  An  instrument 


purporting  to  be  a  deed  was  executed  in  the 
presence  of  an  attesting  witness,  but  had  never 
been  out  of  the  possession  of  the  grantor  : — Held, 
in  an  action  against  the  executor  of  the  grantor, 
that  the  jury  might  properly  find  that  it  was 
delivered.    Hope  v.  Ilarman,  11  Jur.  1097. 

A  deed  was  delivered  to  T.,  with  instructions 
not  to  give  it  up  to  any  one  but  S.  and  R.  M. 
together,  and  it  was  given  up  by  T.  to  S.  and  R. 
M.  many  years  after.  P.  and  B.  were  the  trustees 
named  in  it.  At  S.'s  death  the  deed  was  not 
found  on  her  premises,  but  no  proper  search  in 
the  repositories  of  the  trustees  was  proved : — 
Held,  that  the  deed  was  intended  to  be  operative, 
but  that  the  search  was  insufficient  to  let  in 
secondary  evidence  of  its  contents.  Doe  d. 
Richards  v.  LeioU,  11  C.  B.  1035  ;  20  L.  J.,  C.  P. 
177  ;  15  Jur.  512. 

A  deed  (which  by  arrangement  was  to  be  exe- 
cuted in  duplicate,  one  to  be  prepared  by  each 
party,  and  to  be  interchanged  between  them) 
was  executed  by  the  grantee,  but  not  attested, 
and  was  by  him  sent  to  the  solicitor  of  the 
grantors  to  procure  their  execution;  and  they 
accordingly  signed,  sealed,  and  delivered  it  : — 
Held,  that  this  was  a  complete  delivery,  whereby 
the  estate  passed ;  and  that  the  arrangement  did 
not  render  the  deed  an  escrow  until  the  dupli- 
cates were  interchanged.  Kidner  v.  Keiths  15 
C.  B.,  N.  S.  35.  See  also  Evans  v.  Oray,  9  L.  R., 
Ir.  639,  supra. 


ExecntloiL  of  Counterpart.] — In  an  action 


for  money  received,  the  defendant,  as  an  answer 
to  the  action,  put  in  one  part  of  a  deed  executed 
by  the  plaintiff,  whereby  the  defendant  cove- 
nanted to  pay  over  all  moneys  received  by  him 
on  account  of  the  plaintiff ;  notice  having  been 
given  to  the  plaintiff  to  produce  the  counterpart 
of  this  deed  : — Held,  that  the  defendant's  having 
possession  of  the  plaintiff's  part  of  the  deed  was 
presumptive  evidence  that  he  had  executed  the 
counterpart ;  and  that  this  was  equally  a  ground 
of  nonsuit,  whether  the  counterpart  had  been 
lost  or  not.  East  Ivdin  Company  y.  Lewis.  3 
C.  &  P.  358. 

Admiflaions  ai  to.] — Repeated  admissions  (even 
on  oath),  by  a  party  sued  on  a  deed,  that  he  had 


executed  it,  allowed  to  be  explained,  and  evi- 
dence that  he  had  in  fact  executed  a  deed,  but 
for  a  different  amount,  and  mistook  it  for  the 
deed  in  question,  is  sufficient  to  account  for  the 
admissions.     Painter  v.  Abel.  3  F.  &  F.  518. 

Deeds  executed  on  same  Day  —  Priority  of 
Operation.] — When  two  deeds  relating  to  the  same 
subject-matter  are  executed  on  the  same  day  the 
court  will  inquire  which  of  them  was  executed 
first.  But  if  there  is  anything  in  the  deeds  them- 
selves to  shew  an  intention  either  that  they  shall 
take  effect  pari  passu,  or  that  one  should  take 
effect  pari  passu,  or  that  one  should  take  effect 
in  priority  to  the  other,  the  court  will  presume 
that  they  were  executed  in  such  an  order  as  to 
give  effect  to  the  manifest  intention.  Ilolden 
or  Gartside  v.  Silkstone  and  Dodsworth  Coal 
and  Irm  Company,  21  Ch.  D.  762  ;  51  L.  J.,  Ch. 
828  ;  47  L.  T.  76  ;  31  W.  R.  36. 

4.  Escrows. 

What  is.] — To  determine  whether  an  instru- 
ment is  an  escrow  or  not,  the  question  is  not 
merely  whether  the  instrument  was  delivered  to 
a  third  person  to  be  held  conditionally,  but 
whether  the  delivery  was  of  a  character  nega- 
tiving its  being  a  delivery  to  the  party  who  was 
to  have  the  benefit  of  the  instrument.  Watkin^ 
V.  Nash,  20  L.  R.,  Eq.  262  ;  44  L.  J.,  Ch.  505  ; 
23  W.  R.  647. 

Grantor  keeping.] — The  grantor  of  a  deed 
signed  it,  scaled  it,  and  declared,  in  the  presence 
of  the  attesting  witness,  that  he  delivered  it  as 
his  act  and  deed,  but  kept  it  in  his  own  posses- 
sion : — Held,  that  the  deed  was  effectual  from  the 
moment  of  its  execution,  though  there  was  no 
delivery  of  it  to  the  grantee,  or  to  any  person  for 
his  use.  The  grantor  afterwards  delivered  the 
deed  to  a  third  person  for  the  use  of  the  grantee, 
intending  to  renounce  all  control  over  it.  Such 
third  person  was  not  the  agent  of  the  grantee, 
nor  did  the  grantee  ever  receive  or  know  of 
the  existence  of  the  deed  till  after  the  death 
of  the  grantor  : — Held,  that  the  deed  was  effec- 
tual from  the  moment  of  such  delivery.  Doe  d. 
Gdmons  v.  Knight,  8  D.  &  R.  348  ;  5  B.  &  C. 
471. 

A.  having  received  moneys  from  B.,  privately 
and  without  any  communication  with  B.,  pre- 
pared and  executed  a  mortgage  to  him  for  the 
amount.  A.  retained  the  de«i  in  his  custody  for 
12  years,  and  then  died  insolvent.  Aft^r  his 
death  the  deed  was  discovered  in  a  chest  con- 
taining his  title-deeds  : — Held,  that  the  deed  was 
not  an  escrow,  there  being  no  evidence  to  shew 
that  it  was  executed  conditionally,  but  that  it 
took  effect  from  its  execution,  and  was  good 
against  A.'s  creditors.  Exton  v.  Scott,  6  Sim. 
31. 

Delivery  to  Third  Party.] — A.,  being  indebted 
to  his  bankers,  executed  a  deed,  purporting  to  be 
a  mortgage  to  them,  for  securing  the  debt. 
After  executing  it,  he  delivered  it  to  his  attorney, 
who  retained  it  in  his  possession  till  A.'s  bank- 
ruptcy, which  occurred  about  a  month  after- 
wards. The  attorney  then  delivered  it  to  the 
mortgagees  : — Held,  that  this  was  a  good  deli- 
very by  A.  to  the  mortgagees.  Orugeon  v.  Gar- 
rard, 4  Y.  &  C.  119. 

A  person  made  a  deed  of  gift  of  all  his  real 
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property  to  his  daughter.  He  signed  and  scaled 
it,  and  no  one  being  present  but  the  attesting 
witnesses,  he  said,  *•  I  deliver  this  as  my  last  act 
and  deed."  After  this,  he  desired  a  thiixl  person 
to  keep  it.  and  not  deliver  it  to  his  daughter  till 
he  was  dead,  it  being  suggested  to  him  that  she 
might  otherwise  take  his  property  from  him  in 
his  lifetime  : — Held,  that  the  delivery  of  the  deed 
was  complete  ;  but  semble,  that  if  the  direction 
to  keep  it  had  been  given  before  he  said  *'  I 
deliver  this,"  the  deed  would  not  have  operated 
as  an  escrow.  Btw  d.  Lloyd  v.  Bennett ^  8  C.  &  P. 
124. 

'Conditiont.]-— ^Vllerc  A.  executes  a  deed,  and 
delivers  it  to  B.  as  an  escrow,  to  be  delivered  to 
C.  on  a  certain  event,  possession  of  the  deed  by 
C.  is  prim&  facie  evidence  of  the  performance  of 
the  condition.  Hare  v.  Httrton,  2  K.  &  M.  428  ; 
5  B,  &Ad.  715. 

If  the  vendor  of  a  leasehold  estate  delivers 
the  conveyance  as  an  escrow  to  take  effect  on 
payment  of  the  residue  of  the  purchase-money, 
the  property  in  the  title-deeds  of  the  estate  is 
so  vested  in  the  vendee,  that  the  vendor,  obtain- 
ing possession  of  them,  and  pawning  them,  con- 
fers on  the  pawnee  no  right  to  detain  them  after 
tender  of  the  residue  of  the  purchase-money. 
Hooper  V.  Ramjfbottomy  6  Taunt.  12 ;  1  Marsh. 
414. 

Previously  to  the  execution  of  a  deed  of  com- 
position, it  was  agreed  in  the  presence  of  the 
surety  for  the  payment  of  the  composition,  that 
it  should  be  void  unless  all  the  creditors  exe- 
cuted ;  the  surety  then  executed  the  deed  in  the 
usual  manner,  without  saying  anything  at  the 
time  of  its  execution ;  it  was  then  delivered  to 
one  of  the  creditors  in  order  that  he  might  get 
it  executed  by  the  rest : — Held,  that  this  was  a 
delivery  of  the  deed  as  an  escrow,  and,  as  all  the 
creditors  had  not  executed  the  surety  was  not 
bound  thereby.  Johmon  v.  Baker^  4  B.  &  A. 
440. 

The  execution  by  the  debtor  of  a  deed  of  trust 
is  not  in  the  nature  of  an  escrow  before  it  is 
executed  by  the  trustees.  Simj?son  v.  Sikes^  6 
M.  ic  S.  295. 

In  an  action  upon  an  apprenticeship  deed  by 
the  master  against  the  father  the  declaration 
stated  that  the  indenture  was  sealed  by  the 
defendant  and  his  son,  and  that  during  the  term 
the  son  absented  himself,  and  refused  to  continue 
in  the  service.  Plea,  that  the  indenture  was  not 
the  deed  of  the  defendant ;  that  it  was  not  the 
deed  of  the  plaintiff ;  that  it  had  not  been  exe- 
cuted by  the  plaintiff,  and  that  it  had  not  been 
executed  by  the  defendant,  and  delivered  to  A. 
only  as  an  escrow.  When  the  defendant  exe- 
cuted the  deed  at  the  office  of  A.  the  attorney 
who  prepared  it  (the  plaintiff  not  being  present), 
he  requested  that  the  plaintiff  should  not  be 
allow^  to  execute  it  until  an  arrangement  was 
made  as  to  expenses,  and  A.  made  a  memorandum 
on  the  deed  to  that  effect,  and  acted  upon  it,  de- 
clining to  allo\^  the  plaintiff  to  execute  it,  when 
called  to  do  so,  and  he  never  had  executed  it : — 
Held,  that,  though  the  jury  found  the  defendant 
intended  that  uie  deed  diould  bind  him,  and 
delivered  it  as  a  complete  deed,  the  evidence 
shewed  that  the  deed  was  delivered  as  an  escrow, 
and  that  the  action  could  not  be  maintained 
MUlerthip  v.  Brookes,  5  H.  &  N.  787 ;  29  L.  J., 
Ex.  369. 

An  action  upon  a  deed  described  as  made  be- 


tween G.  of  the  first  part,  the  defendant  and  L. 
of  the  second  part,  and  the  plaintiff  of  the  third 
part,  whereby  the  defendant  and  L.  jointly  and 
severally  covenanted  with  the  plaintiff  for  pay- 
ment by  G.  of  certain  annual  premiums,  the 
defendant  (setting  out  the  deed  in  hsec  verba, 
shewing  that  it  was  made  between  G.  of  the  first 
part,  the  defendant  and  L.  and  Pearcc  of  the 
second  part,  and  the  plaintiff  of  the  third  part) 
pleaded,  that  the  deed  was  made  and  executed 
by  him  on  the  faith  that  Pearce  should  join 
therein,  or  execute  it,  and  that  Pearce  never  did 
join  tl:ercin  or  execute  it : — Held  bad,  it  not 
appearing  that  the  defendant's  execution  of  the 
deed  was  upon  condition  that  his  execution 
should  be  void,  if  the  deed  was  not  executed  by 
Pearce,  the  other  co-surety.  Cvmbevledge  v. 
Latvfon,  26  L.  J.,  C.  P.  120 ;  1  O.  B.,  N.  S. 
709. 

A  deed  of  inspectorship  and  composition  made 
between  a  debtor  and  his  creditors  in  Great 
Britain  contained  a  covenant  that  in  a  certain 
event  the  debtor  would,  if  required  by  the  in- 
spector, assign  all  his  property  to  the  inspector 
for  the  benefit  of  the  creditors  ;  that  upon  such 
assignment  the  inspector  should  give  a  certificate 
that  the  debtor  had  so  assigned,  and  that  there- 
upon the  debtor  should  be  released  from  his 
debts.  The  deed  contained  a  proviso  that  it 
should  **  cease,  determine,  and  be  void  "  if  all 
the  creditors  in  Great  Britain  to  a  certain  amount 
did  not  execute  it  within  six  months  from  its 
date.  The  debtor  was  duly  required  by  the  in- 
spector to  execute  an  assignment,  and  did  so, 
and  received  a  certificate  : — Held,  that  the  deed 
was  not  void,  but  voidable  only ;  that  the  release 
constituted  a  good  defence  against  a  creditor 
who  had  executed  the  deed,  and  who,  having 
had  notice  that  all  the  creditors  had  not  signed 
the  deed,  had  endeavoured  to  obtain  payment 
of  a  dividend  out  of  the  property  assigned  to 
the  inspector.  Dunn  v.  Wyman,  51  L.  J,,  Q.  B. 
623. 

Semble,  the  proviso  was  inserted  in  the  deed 
for  the  benefit  of  the  debtor,  and  a  creditor  who 
had  executed  could  not  take  advantage  of  it.  lb. 

Intentioii.] — A  bond  executed  with  the  usual 
formalities  may  operate  as  a  deed  in  pnesenti, 
although  at  the  time  of  such  execution  it  was 
expressly  agreed  that  it  should  not  take  effect 
until  a  certain  event  had  happened  ;  and  the 
intention  of  the  parties  at  the  time  of  execution 
is  a  question  of  fact  for  a  jury  on  the  whole 
evidence.  Murray  v.  Stair  (^Earl),  3  D.  &  R. 
278  ;  2  B.  &  C.  82. 

It  is  not  necessary  that  the  delivery  of  a  deed 
as  an  escrow  should  be  by  express  words ;  if, 
from  the  circumstances  attending  the  execution, 
it  can  be  inferred  that  it  was  delivered  not  to 
take  effect  as  a  deed  until  a  certain  condition 
was  performed,  it  will  operate  as  a  delivery  as 
an  escrow  only.  Bowker  v.  Burdekin^  11  M.  & 
W.  128 ;  12  L,  J.,  Ex.  329;  S,  P.,  ya^h  v.  Flyn, 
IJ.  &  L.  162  (Ir.). 

Where  one  of  three  partners  executed  an 
assignment  of  the  partnership  property  before, 
but  the  oUiers  did  not  execute  it  until  after  a 
fiat  in  bankruptcy  had  issued  : — Held,  in  the 
absence  of  anything  to  shew  that  the  deed  was 
delivered  as  an  escrow,  that  it  amounted  to  an 
act  of  bankruptcy  by  the  one  who  so  executed 
it,  and  that  his  share  of  the  partnership  property 
passed  to  the  assignees  under  the  fiat.    lb. 
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A  lease  by  deed  was  duly  executed  by  the 
plaintiff  and  P.,  but  in  pursuance  of  a  previous 
agreement,  it  remained  in  the  possession  of  the 
lessor  until  lOOZ.  for  goodwill  and  fixtures  was 
paid.  P.  paid  501. j  and  entered  into  possession, 
and  carried  on  business  upon  the  premises  until 
he  became  bankrupt.  The  defendant  entered 
into  possession  as  assignee  of  the  bankrupt.  In 
an  action  for  use  and  occupation  : — Held,  that 
the  deed  was  not  delivered  so  as  to  take  effect 
as  a  lease,  and  that  until  payment  of  the  remain- 
ing 60/.  a  tenancy  from  y6ar  to  year  existed,  and 
therefore  the  defendant  was  liable  in  this  form 
of  action.  Gudgeon  v.  Besact,  6  El.  &  Bl.  986  ; 
26  L.  J.,  Q.  B.  36  ;  3  Jur.,  N.  8.  212. 

Pleading.] — Under  non  est  factum,  a  defendant 
may  give  im  evidence  that  the  instrument  was 
delivered  as  an  escrow.  Stoytes  v.  Pearson^  4 
Esp.  265. 

5.  Alterations. 

Interlineatiozm.] — A  memorial,  executed  by 
the  grantee  only,  is  admissible  to  shew  that 
interlineations  in  the  original  deed,  existing  and 
produced,  were  made  before  its  execution. 
Jiromn  v.  Arm^tron^^  7  Ir.  R.,  C.  L.  130. 

The  presumption  is,  that  an  erasure  or  inter- 
lineation in  a  deed  was  made  at  the  time  of  the 
execution  of  the  deed.  Doe  d.  Tatham  v.  Caita- 
mare,  16  Q.  B.  745  ;  20  L.  J.,  Q.  B.  364  ;  15  Jur. 
728. 

When  Material.] — ^Alterations  made  in  a  deed 
after  execution  by  the  grantee  named  in  it, 
though  material,  will  not  prevent  the  deed  being 
received  in  evidence  on  his  behalf  to  shew  the 
estate  which  passed  by  it,  and  which  was  not 
divested  by  the  alterations.  Stewart  v.  AstoUj  8 
Ir.  C.  L.  R.  35— Ex.  Ch. 

Where  a  deed  is  altered  in  a  material  part,  it 
ceases  to  have  any  new  operation,  and  no  action 
can  be  brought  in  respect  of  any  pending  obliga- 
tion which  would  have  arisen  from  it,  had  it 
remained  entire,  but  it  may  still  bo  given  in 
evidence  to  prove  a  right  or  title  created  by  it 
having  been  executed,  or  to  prove  any  collateral 
fact.  Agricultural  Cattle  IfiJturance  Covipany 
V.  Fitzgerald,  16  Q.  B.  432  ;  20  L.  J.,  Q.  B.  244  ; 
15  Jur.  489. 

To  effectnate  Objects.] — Lease  of  lands  by  A. 
to  B.,  at  the  request  of  C,  D.  and  E.,  out  of 
which  B.  was  to  grant  underleases  at  the  direc- 
tion of  C,  D.  and  E.  (the  object  of  which  under- 
leases was  to  secure  a  ground-rent  to  A.  and  C), 
and,  subject  to  such  underleases,  B.  was  to 
stand  passessed  of  the  lease  in  trust  for  D.  and 
E.,  who  were  parties  to  the  original  lease  ;  after 
C,  D.  and  E.  had  executed  that  lease,  and  before 
A.  or  B.  had  executed  it,  the  lease  was  altered 
with  the  consent  and  privity  of  C.  only,  by  an 
erasure  which  excluded  a  certain  portion  of  land 
inserted  by  mistake,  but  in  which  D.  and  E.  had 
no  interest.  A.  and  B.  then  executed  the  lease  : 
— Held,  that  this  alteration  did  not  render  it 
invalid.  Hall  v.  CJtandle^s,  4  Bing.  123  ;  12 
Moore,  316. 

The  necessary  parties  met  to  execute  a  mar- 
riage settlement.  Immediately  after  the  con- 
veying party  had  executed,  and  before  the  execu- 
tion or  assent  by  any  other  party,  the  father  of 
the  intiMuU'd  wife  objected  to  a  clause  ;  the  ob- 


jection was  acquiesced  in,  and  the  clause  waa 
struck  out,  and  then  the  conveying  party  inune- 
diately  re-executed,  and  the  other  parties  exe- 
cuted : — Held,  that  the  execution  of  the  deed 
was  in  fieri  only  when  the  alteration  took  place, 
and  that  the  alteration  did  not  make  a  fresh 
stamp  requisite.  Jmiea  v.  Jones,  1  C.  &;  M.  721  ; 
3  Tyr.  890. 

Insertion  of  Omitted  Word  by  Stranger.] — In 

a  bond  conditioned  "for  the  payment  of  one 
hundred  pounds  by  instalments,  till  the  full  sum 
of  one  pounds  be  paid,"  the  word  "  hundred  '' 
having  been  omitted  in  the  second  place  where 
it  occurred  in  the  condition  : — Held,  that  the 
insertion  of  it  by  a  stranger  was  an  immaterial 
alteration,  and  did  not  avoid  the  instrument. 
Waugh  \.  liimeJU  1  Marsh.  214,  311  ;  5  Taunt. 
707.  ' 

Annexing  Karnes.] — A  defendant  pleaded  to 
an  action  on  a  bill  of  exchange  a  composition 
deed.  The  deed  had  been  executed  by  the  requi- 
site majority  of  creditors,  and  had  then  been 
registered  ;  afterwards,  the  names  of  two  othei-s 
of  the  creditors,  with  the  amounts  re8j>ectively 
due  to  them,  were  added  to  the  schedule  of  cre- 
ditors annexed  to  the  deed  : — Held,  that  this 
was  not  an  alteration  which  invalidated  the 
deed.  Wood  v.  Slacit,  3  L.  R.,  Q.  B.  379  ;  37 
L.  J.,  Q.  B.  130;  18  L.  T.  510;  16  W.  R. 
859. 

In  an  action  on  a  joint  and  several  bond,  the 
obligees  declared  against  one  of  three  obligors, 
and  set  out  the  condition  to  be  for  payment  bj- 
the  defendant,  C.  and  D.,  any  or  either  of  them. 
On  the  production  of  the  bond  it  was  conditioned 
for  payment  by  the  defendant,  C.  and  E. ;  and 
it  appeared  that  after  its  execution  by  the  defen- 
dant the  name  of  E.  was  substituted  for  that  of 
D.,  at  the  request  of  the  party  to  whom  the 
money  for  which  the  bond  was  given  was  ad- 
vanced, and  with  the  assent  of  the  obligees  ;  but 
without  the  knowledge  or  assent  of  the  defen- 
dant : — Held,  that  this  was  a  fatal  variance,  and 
avoided  the  bond  as  against  the  defendant, 
although  he  afterwards  assented  to  the  altersi- 
tion,  and  paid  some  instalments  due  on  the  bond. 
Adam^  v.  Batesan,  3  M,  &  P.  339 ;  6  Bing. 
110. 

Principal  and  Snrety — Separate  Agreements.] 
— By  an  agreement  between  the  plaintiff  and  S., 
the  plaintiff  agreed  to  purchase  of  S.  a  ship 
called  the  Devonport,  the  price  of  such  purchase 
being  the  pajonent  of  a  sum  of  money,  and  the 
ti-ansfcr  to  S.  of  the  plaintiff's  ship  called  the 
Lord  Dalhousie ;  and  upon  the  delivery  of  the 
Devonport,  the  plaintiff  agreed  to  lend  S.  6,000/. 
on  mortgage  of  the  Lord  Dalhousie,  and  S.  agreed 
to  repair  the  Lord  Dalhousie  so  as  to  class  her 
eight  years  A  1  at  Lloyd's,  and  anything  remain- 
ing to  be  done  to  the  Devonport  was  to  be  done 
by  S.  within  two  weeks  after  the  ship's  arrival  in 
London.  The  defendant,  as  surety  for  8.,  gave  a 
bond  to  the  plaintiff,  which,  after  reciting  the 
agreement,  was  conditioned  to  be  void  if  S. 
forthwith  repaired  the  Lord  Dalhousie,  and  if 
that  vessel  should  within  three  months  be  classed 
eight  years  A  1  at  Lloyd's,  and  if  S.  should 
within  two  weeks  after  the  arrival  of  the  Devon- 
port  in  the  port  of  London  do  all  that  remained 
to  be  done  to  that  vesseL  The  plaintiff  and  S. 
afterwards,  without  tlie  consent  of  the  defen- 
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riant,  made  another  agreement,  by  which  the 
time  for  the  completion  of  the  Devonport  was 
accelerated,  and  more  things  were  required  to  be 
clone  to  complete  that  vessel  than  remained  to 
})Q  done  according  to  the  original  agreement : — 
Held,  that  the  stipulations  in  the  condition  to 
the  bond  as  to  the  Ixjrd  Dalhousio  were  so 
separate  from  those  as  to  the  Devonport  that  the 
defendant  was  liable  on  the  bond  for  a  breach  of 
the  condition  as  to  the  Lord  Dalhousie,  notwith- 
standing his  liability'  under  the  bond,  so  far  as 
related  to  the  Devonport,  was  discharged  by  the 
alteration  which  the  second  agreement  made  in 
the  terms  of  the  first.  Harrison  v.  Seymour j  1 
L.  R„  C.  P..  518  ;  35  L.  J.,  C.  P.  2(>4  ;  12  Jur., 
N.  S.  924. 

By  Deed.] — An  obligation  by  deed  cannot  be 
altered  but  by  deed.  Thompson  v.  JBrown^  1 
Moore.  358  ;  7  Taunt.  656. 

But  it  is  not  necessary  that  a  power  of  at- 
torney given  by  deed  should  be  revoked  by  deed. 
Rrx  V.  Waif,  11  Price,  508  ;  7  Moore,  473  ;  1 
Bing.  121. 

Pleading.] — ^Action  against  surety  on  a  bond 
for  securing  a  loan  of  money.  Plea,  that  after 
sealing  the  bond  a  material  addition  was  made 
to  the  condition  by  the  plaintiff  without  the 
defendant's  knowledge,  namely,  that  the  giving 
day  of  payment  to  the  principal  should  not  dis- 
charge the  sureties,  whereby  the  bond  was  void  ; 
the  plea  not  alleging  in  what  way  the  addition 
was  made,  nor  that  it  was  in  writing,  is  bad. 
Harden  v.  ClifUm,  1  Q.  B.  622 ;  1  G.  i  D.  22 ; 
5  Jur.  962.  See  Daridson  v.  Cooper,  11  M.  &  W. 
778. 


6.  Cancellation. 

By  Broker— Authority.]— The  plaintiffs'  bro- 
ker, by  their  directions,  agreed  with  a  marine 
insurance  company  for  the  insurance  of  the 
plaintiffs'  ship  on  certain  terms  ;  a  policy  of  in- 
surance under  the  seal  of  the  company  was  duly 
executed  in  the  absence  of  the  broker ;  and 
according  to  the  usual  practice  the  deed  was 
retained  in  the  company's  office  to  await  the 
>>roker's  application  for  it,  and  the  broker  debited 
with  the  premium  ;  when  the  premium  became 
])ayable  according  to  the  debiting,  and  was  de- 
manded, the  broker  (who  had  charged  to  and 
been  paid  by  the  plaintiffs  the  amount  thereof) 
declared  the  insurance  was  a  mistake,  and  with- 
out the  plaintiffs'  authority  had  the  deed  can- 
celled. The  plaintiffs  brought  an  action  on  the 
deed : — Held,  that,  although  retained  in  the 
office  of  the  company,  under  the  above  circum- 
stances the  deed  was  fully  perfected,  and  con- 
stituted a  complete  contract  of  insurance  be- 
tween the  parties ;  and  as  the  broker  had  no 
authoritr  to  cancel  it,  the  action  was  maintain- 
able. Xrnos  V.  WicJihnm,  2  L.  R.,  H.  L.  296 ; 
36  L.  J.,  C.  P.  313. 

As  against  one  Obligor.] — A.  and  B.  entered 
into  a  joint  and  several  bond  to  C,  D.,  and  E. 
C.  delivered  the  bond  to  A.,  who  was  her  son,  for 
safe  custody,  and,  after  for  some  time  receiving 
the  interest  from  A.,  she  and  D.,  another  of  the 
obligees,  died.  B.,  one  of  the  obligors,  also  died, 
when  his  executors  and  A.  made  an  arrangement 
together,  without  the  privity  of  E.,  the  surviving 


obligee,  and  erased  the  name  and  seal  of  B.  from 
the  bond  : — Held,  that  this  did  not  invalidate 
the  bond  against  A.  Smith,  £r  parte.  3  Mont., 
D.  &  D.  378. 

Evidence.] — The  production  of  a  bond  out  of 
the  hands  of  the  assignees  of  a  bankrupt  who 
was  the  principal  obligor  to  the  defendant  in  a 
cancelled  state  is  prim&  facie  evidence  that  it 
was  cancelled  with  the  consent  of  the  obligee. 
Alsa/^er  v.  Close,  10  M.  &  W.  576  ;  12  L.  J., 
Ex.  50. 

Time  of.] — In  an  action  against  a  mutual  as- 
surance society'by  one  of  the  members  assured, 
in  which  it  appeared  from  the  rules  that  the 
members  were  mutual  insurers,  the  policy  being 
for  a  term  of  years,  the  premium  to  be  paid  by 
half-yearly  instalments,  and  that  if  a  premium 
should  not  be  paid  within  a  certain  time  after  it 
became  due,  the  directors  might  cancel  and  de- 
clare void  the  policy.  Plea,  that  a  premium 
having  remained  unpaid  for  the  time  specified, 
the  directors  then  cancelled  and  declared  void  the 
policy  ;  on  demun*er,on  the  ground  that  the  plea 
did  not  shew  that  the  canceUation  was  not  after 
the  liability  for  the  loss  declared  on  :— Held, 
that  the  cancellation,  even  assuming  that  it  was 
after  the  liability  arose,  had  the  effect  of  avoid- 
ing the  policy  ab  initio,  and  destroyed  any  right 
of  action  that  might  previously  have  accrued  to 
the  assured  under  it.  Bamberger  v.  Commercial 
Credit  Mutual  Assurance  Society,  3  C.  L.  R. 
668  ;  15  C.  B.  681  ;  24  L.  J.,  C.  P.  115  ;  1  Jur., 
N.  S.  500. 

Intention.] — ^A.  having  advanced  to  B.  two 
sums  of  money,  received  as  a  security  two  bills  of 
sale  of  goods  by  way  of  mortgage.  The  sums  ad- 
vanced having  afterwards  been  incorporated  with 
a  debt  of  1,100?.  due  from  B.  to  A.,  and  secured 
by  an  assignment  of  a  policy  of  assurance  on  B.'s 
life,  the  bills  of  sale  were  thereupon  cancelled. 
The  goods  had  always  remained  in  the  possession 
of  B.,  the  mortgagor :— Held,  that  the  effect  of 
the  cancellation  was  not  to  release  the  debt  and 
to  revest  the  interest  of  the  goods  in  B. ;  that  it 
w^as  for  the  jury  to  say,  with  what  intent  the 
cancellation  was  made ;  and  that  the  plaintiff 
ought  not  to  be  nonsuited.  Chimmer  v.  Adams, 
13  L.  J.,  Ex.  40. 

7.  Revocation  and  Confirmation. 

Bevocation — ^When  Effectual.] — By  a  deed 
made  between  a  corporation  and  the  defendants, 
P.  covenanted  with  the  corporation  that  he  would, 
on  execution  of  the  deed,  commence  and*  forth- 
with build  and  finish  a  gasholder  tank,  the  same 
to  be  finished  within  three  months  from  the  date 
of  the  deed  ;  and  in  the  event  of  P.  neglecting  to 
finish  the  work  within  the  time  specified,  the 
corporation  was  emi^owered  to  determine  the 
contract ;  and  the  corporation  covenanted  with 
P.  as  to  the  mode  of  payment  for  the  work.  By 
the  deed  it  was  further  agreed  that  the  whole  of 
the  work  should  be  fully  completed  on  or  before 
the  30th  June,  1853,  or,  in  default  thereof,  P. 
should  forfeit  to  the  corporation  50?.,  and  20*. 
for  every  day  the  completion  should  be  delayed 
beyond  that  time  ;  and  the  defendants,  as  sure- 
ties for  P.,  covenanted  with  the  corporation  that 
P.  should  perform  the  covenants  and  agreements 
on  his  part  ••  which  should  be  subsisting,  and  no^- 
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pation  of  B.,  and  which  house,  lands,  &c.,  ai-e 
called  by  the  names  following  (naming  the 
greater  part,  but  not  all,  of  the  closes  whereof 
B.'s  farm  consisted),  passes  the  closes  expressly 
named  only,  and  not  the  residue  also.  Griffiths  v. 
Pensm,  9  Jur.,  N.  S.  385;  8  L.  T.  84 ;  11  W.  R.  313. 
Two  adjoining  plots  of  ground,  A.  &  B.,  were 
let  on  building  leases  to  separate  tenants.  On 
plot  A.  a  house  and  stables  were  built,  and  on 
plot  B.  a  house,  the  stables  being  situate  between 
the  two  houses.  The  leases  of  both  premises 
having  become  vested  in  P.,  he,  in  1795,  blocked 
up  the  communication  between  the  stables  and 
A. ,  and  attached  them  to  B.,  with  which  premises 
they  continued  to  be  occupied,  P.  then  made  an 
assignment  of  the  lease  of  A.,  excepting  the 
stables,  but , including  cellars  under  them.  In 
1823,  the  owner  of  the  reversion  in  both  premises 
granted  to  the  defendant,  in  whom  P.'s  estate  in 
the  unassigned  premises  was  vested,  a  reversionary 
lease  of  B.  by  a  description  and  plan  corre- 
sponding both  in  measurement  and  boundaries 
with  the  original  lease,  but  with  the  addition 
among  the  general  words  of  the  following, "  with 
all  stables  ...  to  the  premises  belonging  or 
appertaining,"  and  with  a  covenant  to  surrender 
at  the  end  of  the  term  "  the  racks,  mangers,  &c., 
affixed,  or  belonging  to  the  premises,"  there  being 
no  such  words  in  the  corresponding  covenant  of 
the  original  lease.  There  were  no  other  stables 
belonging  to,  or  occupied  with  B. : — Held,  that 
the  stables  did  not  pass  under  the  lease  of  1823. 
Maitland  v.  Machinnim,  32  L.  J.,  Ex.  49  ;  9  Jur., 
N.  S.  255  ;  7  L.  T.  427;  11  W.  R.  237. 

* '  More  or  Less.  ] — A  conveyance  described  the 
land  as  containing  the  dimensions  shewn  and 
delineated  on  a  plan  in  the  margin,  "  be  the  same 
a  little  more  or  less,"  and  purported  to  convey  it 
as  it  was  then  held  and  enjoyed  by  the  vendor. 
The  plan  specified  the  dimensions  in  feet  and 
inches,  and  the  measurement  corresponded  with 
the  actual  measurement  to  a  few  inches : — Held, 
that  the  description  could  not  be  controlled  or 
affected  by  the  fact  that  six  feet  of  the  part  of 
the  passage  purporting  to  be  conveyed  was  also 
included  in  the  subsequent  conveyance  to  the 
plaintiff,  and  had  been  treated  as  part  of  No.  1, 
by  being  covered  in  and  included  in  the  curtilage. 
I)odd  V.  BurchalL  1  H.  &  C.  113  ;  31  L.  J.,  Ex. 
364  ;  8  Jur.,  N.  S.  1180. 

Boil  of  Highway.] — Where  a  piece  of  land 
which  adjoins  a  highway  is  conveyed  by  general 
words,  the  presumption  of  law  is,  that  the  soil  of 
the  highway  usque  ad  medium  tilum  passes  by 
the  conveyance,  even  though  reference  is  made 
to  a  plan  annexed,  the  measurement  and  colouring 
of  wnich  would  cjcclude  it.  Berridge  v.  Ward^  10 
C.  B.,  N.  S.  400 ;  30  L.  J.,  C.  P.  218  ;  7  Jur.,  N.  S. 
876. 

Strips  of  land  lying  along  a  highway,  even 
though  indirectly  connected  with  parts  of  a  waste, 
may  well  pass  under  a  conveyance  of  the  adjacent 
inclosure,  though  the  deed  purports  to  state  the 
quantity  of  acres,  within  the  fences,  that  were 
therein  passed,  if  the  words  "  more  or  less  "  were 
added.  Dnidij  v.  SitHpsim,  7  Jur.,  N.*S.  1058  ; 
9  W.  R.  743— Ex.  Ch. 

The  plaintiff  granted  to  the  defendant  two 
pieces  of  land  separated  by,  and  each  described 
as  abutting  on,  a  strip  of  land  called  a  street, 
which  the  plaintiff  intended  to  dedicate  as  a 
highway,  but  which  wa.s  in  fact  never  so  dedi- 


cated. For  more  than  twenty  years  befor 
action  the  defendant  used  this  piece  of  laud  f o 
the  purposes  of  his  business  in  such  a  waj  as  t 
make  it  impassable,  save  for  foot  passengen 
Within  twenty  years  both  the  plaintiff  and  th 
defendant  had  repaired  some  railings  whicl 
separated  this  intended  street  trom.  an  adjoining 
highway  ;  and  within  the  same  period  the  defen 
dant  had  first  inclosed  a  small  portion  of  tin 
street,  and  then  fenced  it  in  at  each  end,  wheri 
it  abutted  on  two  highways.  In  an  action  U 
recover  possession  of  the  land: — Held  (aflSrminj 
the  decision  of  the  Exchequer  Division),  that  th< 
presumption  that  the  soU  to  the  middle  of  i 
highway  belongs  to  the  owner  of  the  adjoining 
inclosed  land,  does  not  apply  where  such  lane 
abuts  on  an  intended  highway  which  has  not  a1 
the  time  of  the  conveyance  been  dedicated  to  the 
public.  Leigh  v.  Jack,  5  Ex.  D.  246  ;  49  L.  J. 
Ex.  220 ;  28  W.  R.  452. 

Held,  also,  that  the  plaintiff  had  not  been  dis- 
possessed by  the  defendant,  nor  had  he  discon- 
tinued possession  within  the  meaning  of  s.  3  oi 
the  Statute  of  Limitations.    lb. 

Belease — Unezpeoted  Accession  of  Property.] 

— In  consideration  of  certain  payments  by  an  ex- 
ecutrix, persons  interested  in  the  estate  gave  a  re- 
lease of  all  claims  on  the  estate  to  the  executrix. 
It  was  afterwards  discovered  that  property  in 
which  the  testator  was  entitled  to  a  share  had 
during  his  life  been  sold  at  an  undervalue.  The 
executrix  instituted  and  succeeded  in  a  suit  to  set 
the  sale  aside,  and  recovered  a  large  sum  of  money 
as  part  of  the  testator's  estate : — Held,  that  this 
money  was  not  included  in  the  release,  and  that 
the  persons  who  gave  the  release  were  entitled 
to  share  in  the  money  so  recovered  as  part  of  his 
estate.  Howkiru  v.  Jackson  (2  Mac.  &  G.  372) 
disti nguished.  Turner  v.  Turner ;  Hall  v.  Turner ^ 
14  Ch.  D.  829;  42  L.  T.  496;  28  W.  R.  859;  44 
J.  P.  734. 

Leasehold  or  Freehold — Intention.] — M.,  being 
lessee  of  premises  for  a  term  of  years  to  G.,  under 
a  lease  containing  a  covenant  by  G.  that  M.  should 
at  any  time  during  the  term  be  at  liberty  to 
purchase  the  freehold,  and  having  made  arrange- 
ments for  bon-owiug  a  sum  of  money  for  the 
purpose  of  making  such  purchase,  agreed  with 
A.,  in  consideration  of  A.'s  having  paid  off  certain 
mortgages  upon    the  premises,    to    assign   the 
freehold  to  A.  by  way  of  mortgage,  subject  to  a 
first  mortgage  to  the  lender  of  the  purchase- 
money.    A  deed  was  executed  by   M.,  which 
recited  that  G.  had  conveyed  the  freehold  to  M., 
leaving  a  blank  for  the  date  of  the  deed  of  con- 
veyance, and  recited  also  that  M.  had  made  a 
mortgage  to  the  lenders  of  the  purchase-money, 
a  blank  being  left  for  the  date  of  the  deed  of 
mortgage.    It  was  then  witnessed  that  M.  con- 
veyed tiie  premises  (subject  to  such  last-men- 
tioned mortgage),  and  all  the  estate,  right,  title, 
interest,  property,  claim  and  demand  whatsoever 
of  M.  in  the  premises,  to  A.,  his  heirs  and  assigns, 
for  ever.     The  freehold  was  not  then,  nor  was  it 
eventually,  conveyed  by  G.  to  M. : — Hdd,  that 
the  deed  did  not  pass   M.'s  leasehold  interest; 
that,  looking  at  the  intention  of  the  parties,  the 
deed  must  be  construed  as  intended  to  pass  the 
freehold  when  purchased,  and  that  such  purchase 
never  having  been  made,  the  deed  was,  with 
respect  to  those  premises,  wholly  inoperative. 
Good  win  v.  Nohle,  8  Kl.  iV:  Bl.  587. 
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Kotetiei.] — One  bj  deed,  in  consideration  of 
love  and  affection  to  his  name, -blood,  &c.,  and  for 
settling  the  undivided  moieties  of  his  manors, 
lands,  &c.,  thereinafter  mentioned,  ^^ranted  the 
said  undivided  moieties,  particularly  describing 
them,  together  with  all  other  his  lands,  tenements 
and  hereditaments  in  the  kingdom  of  Ireland : 
habendum,  the  said  undivided  moieties  before 
granted,  together  with  all  other  his  estates  in 
the  kingdom  of  Ireland,  to  A.  to  the  several  uses 
thereinafter  declared,  and  for  no  other  use  what- 
soever, and  then  declared  the  uses  of  the  un- 
divided moiety  only  : — Held,  first,  that  the 
grantor  did  not  intend  to  pass  any  lands  but  the 
undivided  moieties ;  and,  secondly,  supposing 
the  sweeping  clause  did  extend  to  any  other 
lands,  yet  no  use  being  declared  of  them,  they 
descended  to  the  heir-at-law.  Moo-re  v.  Magrathj 
Cowp.  9. 

The  premises  intended  to  be  conveyed  by  a 
deed  of  mortgage  were  described  as  the  defen- 
dant's undivided  moiety,  the  deed  afterwards 
profeflsed  to  convey  all  his  estates,  &c.,  in  the 
premises.  This  conveyed  the  moiety  only,  to 
which  he  was  entitled  in  his  own  right,  and  not 
one-third  part  of  the  same  premises  in  which  he 
was  interested  as  a  co-trustee  with  the  lessors  of 
the  plaintiff.  Doe  d.  Baikes  v.  Afiderga?if  1 
Stark.  155. 

A  deed,  whereby  a  person  conveys  "  one  full 
moiety,"  is  prim&  facie  evidence  that  the  grantor 
is  owner  of  the  other  moiety.  Reed  v.  Williams^ 
5  Taant.  257. 

BeTernosB.] — Although  it  is  a  rule  of  law 
that  a  reversion  will  pass  by  general  words, 
unless  a  different  intention  is  distinctly  shewn 
in  other  parts  of  the  instrument,  yet  such  an 
intention  may  be  gathered  by  implication  from 
the  form  of  the  deed.  Mullineuso  v.  Ellisonj 
8  L.  T.  236. 

Where  a  deed  conveying  a  particular  estate  is 
expressed  in  such  terms  as  appear  to  be  reasonable 
only  on  the  supposition  that  the  general  words 
of  conveyance  were  not  intended  to  pass  the 
reversion,  it  is  a  sufficient  indication  of  intention 
by  the  parties.    lb, 

d.  Evidence  to  Explain. 

Pareels.] — In  1861,  Plowman,  a  common  pre- 
decessor .  in  title  of  both  the  plaintiff  and  the 
defendant,  being  possessed  of  27  rods  of  land, 
conveyed  to  the  defendant's  predecessor  in  title 
**  all  that  piece  of  garden  ground  containing  by 
estimation  20  rods,  bounded  on  the  south  by  other 
land,  or  garden  ground  belonging  to  Plowman." 
In  1866,  Plowman  conveyed  the  residue  of  the 
property  to  the  plaintiff's  predecessor  in  title, 
describing  it  as  "15  rods  more  or  less ; "  the 
result  being  that  if  the  measurement  of  the  deed 
of  1861  was  accurate,  the  defendant  took  under 
it  12  rods  instead  of  20,  while  if  the  measure- 
ment of  the  deed  of  1866  was  accurate,  the 
plaintiff  took  under  it  7  rods  instead  of  15.  The 
plaintiff  brought  ejectment  for  the  8  rods  in  dis- 
pute : — Held,  that  the  parol  evidence  of  Plowman 
was  admissible  to  shew  that  he  had  conveyed  12 
and  not  20  rods  by  the  deed  of  1861,  Jervey  v. 
StyHng,  29  L.  T.  847. 

Old  Bocuments.] — ^Where  parcels  are  de- 
scribed in  old  documents  by  words  of  a  general 
xiatoie  or  of  doubtful  import,  evidence  is  admis- 


sible to  shew  the  meaning  of  the  words  used. 
Waterpark  (^Lord)  v.  FenjieU,  7  H.  L.  Cas.  660  ; 
5  Jur.,  N.  S.  1135  ;  7  W.  R.  684. 


Not  Admissible.] — Where  a  deed  pur- 


ported to  convey  "  a  messuage  or  tenement  for- 
merly used  as  a  workhouse,  in  the  occupation  of 
A.,  with  the  appurtenances,"  and  it  was  shewn 
that  there  was  a  small  garden  adjoining,  which 
had  been  always  occupied  by  A.  as  master  of 
the  workhouse : — Held,  that  the  garden  passed, 
and  that  the  grantor  could  not  afterwards  be 
admitted  to  narrow  the  operation  of  his  grant, 
by  shewing  that  the  conditions  of  sale,  signed 
by  the  vendor  at  the  time  of  the  sale,  expressly 
excepted  the  garden  ;  or  by  proving  subsequent 
declarations  of  the  grantee  tnat  it  had  not  been 
purchased  by  him.  Doe  d.  Norton  v.  Webster,  12 
A.  &  E.  442 ;  4  P.  &  D.  270. 

The  question  being  whether  the  locus  in  quo 
was  parcel  of  an  estate  purchased  by  and  con- 
veyed to  an  ancestor  of  the  alleged  freeholder, 
an  agreement  preliminary  to  the  conveyance, 
and  in  which  the  locus  in  quo  was  expressly 
named  as  part  of  the  land  to  be  sold,  is  not  ad- 
missible for  the  purpose  of  8he\ving  what  was 
conveyed.     Wdlianis  v.  Morgan,  15  Q.  B.  782. 

Keasurement  —  Constmotion  for  Judge.] — 
Land  was  granted  by  deed  under  this  descrip- 
tion :  "All  that  piece  or  parcel  of  land  or  ground 
situate,  lying,  and  being  in  the  parish  of  C,  in 
the  county  of  B.,  measuring  in  width  from  east 
to  west  thirty  feet,  which  piece  or  parcel  of  land 
or  ground  appointed  and  conveyed  is  more  par- 
ticularly delineated  and  described  in  the  map  or 
plan  drawn  in  the  margin  of  these  presents,  the 
fences  of  which  piece  or  parcel  of  land  or  ground 
hereby  conveyed  on  the  east  and  west  sides  are 
to  be  made  and  maintained  by  M.  (the  vendor), 
his  heirs,  appointees,  or  assigns."  In  an  action 
for  a  trespass  to  this  land,  evidence  was  given 
to  shew  that,  before  the  deed  was  executed,  the 
ground  had  been  staked  out  by  the  grantee  under 
the  direction  of  the  grantor,  and  that  the  breadth 
of  the  space  between  the  fences  was  in  no  part 
equal  to  thirty  feet : — Held,  that  after  these 
facts  had  been  proved  it  was  for  the  judge  to 
interpret  the  deed  and  to  say  what  passed  under 
it.  Skull  V.  GlenUter,  16  C.  B.,  N.  S.  81  ;  33  L. 
J.,  C.  P.  185  ;  12  W.  R.  564. 

To  shew  Intention  at  Time  of  execating  Con- 
veyanoe.] — In  order  to  shew  that  land  had  been 
bought  for  certain  purposes,  it  was  proposed  to 
adduce  as  evidence  the  minutes  of  the  proceed- 
ings of  the  vendees : — Held,  that  the  conveyance 
having  been  executed,  the  minutes  of  the  pro- 
ceedings were  inadmissible  as  evidence  shewing 
the  puiposes  for  which  the  land  was  bought. 
Prison  Commissioners  v.  Middlesex  QClerk  of  the 
Peace\  9  Q.  B.  D.  506  ;  51  L.  J.,  Q.  B.  433  ;  46 
L.  T.  864  ;  30  W.  R.  881— C.  A. 

On  a  question  of  construction  of  a  deed,  parol 
evidence  is  inadmissible  to  shew  the  intention  of 
the  parties  thereto.  Palmer  v.  Newell,  20  Beav.  32. 

Prior  and  contemporaneous  enjoyment  of  a 
privilege  which  may  be  attached  to  land,  and 
subsequent  enjoyment,  are  admissible  to  explain 
the  terms  of  a  deed.  Baird  v.  Fortune,  7  Jur., 
N.  8.  926  ;  10  W.  R.  2— H.  L. 

Although  parol  evidence  cannot  be  used  to  add 
to  or  detract  from  the  description  in  a  deed,  or 
to  alter  it  in  any  i-espert.  it  is  admissible  to  sliew 
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the  condition  of  the  property,  and  all  other  cir- 
cumstances necessary  to  place  the  court,  when  it 
construes  an  instmmentj  in  the  position  of  the 
parties  to  it,  so  as  to  enable  it  to  judge  of  the 
meaning  of  the  instrument.    lb. 

To  determine  Meaning  of  Trade  Term  in 
Deed.] — In  determining  the  meaning  of  a  word 
that  has  both  a  primary  and  a  secondary  signifi- 
cation, the  court  will  admit  evidence  as  to,  and 
will  look  at  its  primary  meaning  alone,  and  will 
not  admit  technical  evidence,  unlees  satisfied  that 
it  is  to  be  construed  in  its  secondaiy  sense.  Holt 
V.  CoUyer,  16  Ch.  D.  718  ;  60  L.  J.,  Ch.  311 ;  44 
L.  T.  214  ;  29  W.  R.  502. 

Parol  evidence  is  admissible  to  enable  the 
court  rightly  to  understand  in  what  sense  words 
are  used  in  a  deed,  just  as  evidence  is  afforded 
by  a  dictionary  which  enables  one  to  translate  a 
foreign  language,  or  by  a  book  of  science,  which 
gives  the  meaning  of  words  of  art ;  but  where 
the  aid  of  parol  evidence  is  invoked  for  the  pur- 
pose of  contradicting  the  express  provisions  of  a 
deed,  then  such  evidence  is  inadmissible.  Att.- 
Gen.  V.  Clapham,  4  De  G.,  M.  &  G.  591  ;  24  L. 
J.,  Ch.  177  ;  1  Jur.,  N.  S.  605. 

Custom  to  control  Covenant] — A  custom  to 
control  the  words  of  a  covenant  in  a  deed,  must 
be  one  which  both  parties  to  the  covenant  can 
know,  and  must  be  certain  and  invariable. 
Abbott  V.  Batet,  43  L.  J.,  C.  P.  150  ;  30  L.  T.  99 ; 
22  W.  R.  488.  Aflirmed,  33  L.  T.  491  ;  24  W.  R. 
101. 

See  also  EVIDENCE  AND  Custom. 


11.  Consideration. 

Legality.] — A  bond  given  to  persons  t/)  whom 
the  obligor  had  lost  bets  on  horse-races,  which  he 
w^as  unable  to  pay,  in  order  to  prevent  them  from 
taking  the  steps  which,  under  the  conventional 
code  established  among  betting-men,  they  were 
entitled  to  take,  and  which  would  have  been 
followed  by  consequences  involving  the  obligor 
in  considerable  pecuniary  loss,  is  valid,  and  prov- 
able against  the  obligor's  estate.  Bubb  v.  Yd- 
rerton,  9  L.  R.,  Bq.  471  ;  39  L.  J.,  Ch.  428  ;  22 
L.  T.  268  ;  18  W.  R.  512. 

To  an  action  on  a  bond  against  an  executor, 
he  pleaded  that  the  plaintiff  had  seduced  and 
committed  adultery  with  the  wife  of  his  testator, 
between  whom  and  the  plaintiff  it  was  agreed, 
that  in  consideration  that  the  testator  would  not 
expose  and  make  public  the  conduct  of  the  plain- 
tiff, he  would  not  sue  on  the  bond  : — Held,  that 
there  was  no  valid  consideration  for  the  agree- 
ment, and  that  the  plea  was  bad.  Brotcn  v. 
BHne,  I  Ex.  D.  5  ;  45  L.  J.,  Ex.  129  ;  33  L.  T. 
703  ;  24  W.  R.  177.  Compare  cases  sub  tit.  CON- 
TRACT, III.  4. 

Evidenoe  of.] — Evidence  may  be  given  of  a 
consideration  not  mentioned  in  a  deed,  provided 
it  is  not  inconsistent  with  the  consideration  ex- 
pressed in  the  deed.  Clifford  v.  Turrillj  14 
L.  J.,  Ch.  390 ;  9  Jur.  633  ;  1  Y.  &  C.  C.  C.  138. 

The  consideration,  as  stated  in  a  conveyance, 
was  loOl.  paid  and  an  acceptance  for  300i. : — 
Held,  that  the  form  of  the  deed  was  not  conclu- 
sive, and  that  it  was  competent  for  the  vendor  to 
shew  that  he  had  stipulated  for  a  lien  for  the 
amount  of  the  acceptance.  IVail  v,  £il/s^  10 
Beav.  350  ;  22  L.  J.,  Ch.  467. 


The  expression  of  a  nominal  consideration  U 
not  inconsistent  with  the  fact,  that  money  or 
money's  worth  was  the  real  consideration. 
Leifchild^  Ex  parte,  11  Jur.,  N.  S.  941. 

Varying.] — Although  evidence  is  not  admissible 
to  shew,  contrary  to  the  terms  of  a  deed,  that  by 
the  contract  the  consideration  was  not  to  be  paid, 
as  stated  in  the  deed,  but  in  goods,  such  evidence 
is  admissible  to  shew  that,  in  point  of  fact,  the 
consideration  was  so  paid,  and  that  goods  were 
accepted  in  payment.  Smith  v.  Battam^,  26  L. 
J.,  Ex.  232. 

An  agreement  between  the  administrator  of 
the  covenantee  and  the  covenantor,  not  to  enforce 
performance  of  the  covenants  in  the  deed,  pro- 
vided the  latter  would  pay  certain  rent,  may  be 
a  good  consideration  for  a  parol  promise  to  pay 
such  rent  ;  and  the  enforcement  of  such  promise 
is  not  open  to  the  objection  that  it  is  seeking  to 
vary  by  parol  the  terms  of  an  instrument  under 
seal,  ^^a8h  v.  Armstrong,  10  C.  B.,  N.  S.  259  ;  30 
L.  J.,  C.  P.  286  ;  7  Jur.,  N.  6. 1060  ;  9  W.  R.  782. 

Eflbot  of  Error.  ] — ^A  deed  which  incorrectly 
recites  the  consideration  of  a  contract  on  which 
a  conveyance  was  executed,  does  not  thereby 
warrant  a  suit  in  equity  to  set  aside  the  contract, 
but  only  to  reform  the  conveyance.  Jlarrisoii 
v.  Guest,  8  H.  L.  Caa  481. 

Where  no  fiduciary  relation  exists  between 
two  parties  dealing  for  the  sale  and  purchase  of 
an  estate,  mere  inadequacy  of  consideration  or 
irregularity  in  the  statement  of  it  in  the  con- 
veyance is  not  sufficient  to  impeach  the  contract. 
lb. 

Receipt — Notiee.] — The  absence  on  a  deed  of  a 
receipt  for  the  consideration,  though  it  is  notice 
of  its  non-payment,  is  not  constructive  notice  of 
other  irregularities  in  the  tmnsaction.  Green' 
slade  V.  Bare,  20  Beav.  284.  See  Barnhart  v. 
Greefishields,  9  Moore,  P.  C.  C.  18. 


III.    PROCEEDINGS  ON  BONDS. 
1.  Under  8  &  9  Will.  3,  c.  11. 

Bonds  within.] — Bail  bonds  are  not  within  the 
statute.    Selby  v.  Lewes,  1  Tidd's  Prac.  633. 

In  an  action  on  a  bond  conditioned  to  perform 
an  award,  the  plaintiff  must  assign  a  breach,  and 
cannot  have  judgment  for  the  penalty,  and  take 
out  execution  for  the  single  sum  awarded,  though 
the  measure  of  damages  is  ascertained  by  the 
award.  Welch  v.  Ireland,  6  East,  613  ;  2  Smith, 
666. 

Breaches  need  not  be  assigned  on  non-payment 
of  an  annuity  secured  by  a  warrant  to  confess 
judgment  on  a  mutuatus.  Shaw\y.  Worcester 
(^MarquU),  6  Bing.  385  ;  4  M.  &  P.  21. 

A  post-obit  bond,  upon  which  a  forfeiture  has 
taken  place,  is  not  within  the  statute.  Murray 
V.  Stair  (^EarV),  3  D.  &  R.  278  ;  2  B.  &  C.  82. 

But  a  bond  conditioned  for  payment  of  a 
certain  sum  by  instalments  is.  Willmyhby  v. 
Stcinton,  6  East,  550  ;  2  Smith,  663. 

But  a  bond,  conditioned  for  the  payment  of  a 
sum  of  money  at  the  end  of  five  years,  with  half- 
yearly  interest  in  l^e  mean  time,  with  a  proviso 
that,  upon  default  in  payment  of  interest,  the 
principle  shall  be  payable,  is  not.  James  v. 
Thomas,  2  N.  &  M.  663  ;  5  B.  &  Ad.  40 ;  iS.  P., 
Smith  V.  Band,  3  M.  &  Scott,  628  ;  10  Bing.  125. 
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A  bond  upon  the  face  of  it  appeared  to  be  con- 
ditioned for  the  payment  of  a  sum  certain,  but  by 
a  deed  of  the  same  date,  declaring  the  purposes 
for  which  the  bond  was  executed,  it  was  agreed 
that  it  should  be  lawful  for  the  obligees  to  com- 
mence an  action  and  to  proceed  to  judgment 
whenever  they  should  think  fit ;  and  upon  judg- 
ment being  obtained,  to  issue  execution,  and  that 
the  judgment  should  be  a  security  for  the  pay- 
ment to  the  obligees,  on  demand,  of  all  sums  of 
money  which  then  were  or  might  thereafter 
become  dne  to  them  : — Held,  that  this  was  a  bond 
substantially  conditioned  for  the  performance  of 
an  agreement  within  the  statute,  and  that  the 
obliges  ought  to  have  assigned  breaches.  Hurst 
T.  Jennings,  5  B.  &  C.  560. 

The  statute  extends  to  a  liability  created  by 
the  breach  of  an  indemnity  bond,  whereby  the 
obligee  is  so  far  damnified  as  that  he  may  be  re- 
quired to  pay  money  in  consequence  of  a  for- 
feiture, although  the  matter  of  the  liability  should 
b3  in  some  sort  collateral  to  the  direct  breach, 
and  actual  damnification  has  not  ensued.  Har- 
rop  V.  ArmitagCy  12  Price,  441. 

In  an  action  on  a  bond  (with  non  est  factum 
pleaded),  to  secure  payment  by  instalments  of 
the  consideration  for  the  purchase  of  a  business, 
the  plaintiff  ought  to  suggest  breaches.  D'Aranda 
T.  HouUoun,  6  C.  &  P.  511. 

To  an  action  on  a  bond  conditioned  for  pay 
ment  of  1,OOOZ.  on  a  day  certain,  and  for  the 
performance  of  the  covenants  in  a  deed,  the 
defendant  pleaded  a  general  plea  of  performance 
of  all  things  mentioned  in  the  condition.  The 
plaintiff  denied  that  the  defendant  paid  the 
1,000/. : — Held,  that,  as  the  plaintiff  was  proceed- 
ing solely  on  the  breach  in  non-payment  of  the 
money,  it  was  not  necessary  for  him  to  assign 
breaches.  Xoakes  v.  Manser,  3  D.  &  L.  17 ;  1 
C.  B.  531 ;  14  L.  J.,  C.  P.  199. 


2,  Under  4  &  5  Ann.  c.  3. 

Bonds  within.] — A  bond  for  payment  by  the 
executors  of  the  obligor  of  a  sum  of  money 
within  six  months  after  his  death,  in  case  of  his 
dying  before  his  wife,  or,  in  the  event  of  her 
dying  first,  for  payment  by  the  obligor  of  such  a 
sum,  not  exceeding  the  same  amount,  to  such 
persons  as  she  should  appoint,  is  not  a  bond 
within  the  above  statute.  England  v.  Watson, 
9  M.  &  W.  333  ;  1  D.'^  N.  S.  398  ;  6  Jur.  763. 

A  bond  was  given  for  the  penal  sum  of  4,000Z., 
the  condition  of  which  recited  that  the  obligor 
was  indebted  to  the  obligee  in  2,000^.,  and  that 
the  obligee  had  agreed  to  accept  interest  for  the 
same  at  the  rate  of  ol.  per  cent.,  during  the  lives 
of  the  obligee  and  another  party,  in  satisfaction 
of  the  debt,  provided  the  same  was  regularly 
paid.  If  the  interest  was  paid  half-yearly,  on 
the  Ist  July  and  1st  January,  the  bond  was  to 
be  null  and  void ;  but,  in  case  of  failure  for 
twenty-eight  days  next  after  each  half-yearly 
payment  had  become  due,  the  same  having  been 
demanded,  the  bond  to  be  in  full  force ;  and 
in  case  of  failure  in  making  the  payments  within 
the  respective  times,  the  bonder  payments  made 
under  it  should  not  be  taken  in  discharge  of 
any  part  of  the  2,000^,  but  the  same  should 
immediately  after  such  default  become  payable 
under  the  bond.  To  an  action  on  the  bond  a 
plea  as  to  one  of  the  half-yearly  payments,  that 
payment  had  not  been  demanded  on  the  day 


when  it  became  due,  or  any  time  within  twenty- 
eight  days,  but  that  after  the  expiration  of  the 
twenty-eight  days,  and  before  action,  it  was  paid, 
and  that  no  other  sum  was  due,  is  bad  as  a  plea  of 
solvit  post  diem ;  because,  if  the  principal  had 
become  payable  under  the  bond,  payment  of  it 
should  have  been  pleaded,  and,  if  it  had  not  be- 
come payable,  the  plea  should  have  shewn  that 
it  had  not,  which  it  did  not.  Marriage  v.  Mar- 
Hage,  1  C.  B.  761  ;  14  L.  J.,  C.  P.  244  ;  9  Jur.  681. 

To  a  bond,  conditioned  for  the  payment  of  a 
sum  of  money  at  the  expiration  of  seven  yeare, 
and  interest,  in  the  interval,  half-yearly,  money 
cannot  be  paid  into  court  where  the  breach  as- 
signed is  the  non-payment  of  interest,  the  prin- 
cipal not  having  become  due.  Hodgkinsan  v. 
Wyatt,  1  D.  &  L.  668  ;  13  L.  J.,  Q.  B.  73  ;  8  Jur. 
216. 

But  the  defendant  may  plead  a  plea  of  solvit 
post  diem  to  the  interest  alone.    lo. 

To  an  action  upon  a  bond,  the  defendant  may 
plead  as  to  part  payment  in  satisfaction,  *  post 
diem.  Husband  v.  Davis,  2  L.,  M.  &  P.  50  ;  10 
C.  B.  645  ;  20  L.  J.,  C.  P.  118. 

3.  What  Becoyebable. 

When  Lost]  —  Though  a  court  of  law  will 
permit  a  plaintiff  to  declare  upon  a  lost  bond, 
that  does  not  oust  the  jurisdiction  of  the  Court 
of  Chancery.  Atkinson  v.  Leofuird,  3  Bro.  C. 
C.  218. 

The  jurisdiction  of  equity  upon  lost  lx)nd8  is 
very  ancient,  and  is  founded  upon  the  want  of 
a  remedy  at  law  without  profert,  till  that  juris- 
diction was  lately  assumed.  East  India  Com- 
pany  v.  Boddam,  9  Ves.  466. 

Relief  was  given  upon  a  lost  bond  against 
sureties,  the  principal  being  out  of  the  jurisdic* 
tion,  upon  giving  an  indemnity  against  demands 
of  the  plaintiffs  or  persons  claiming  under  them 
by  virtue  of  the  bond,  and  such  costs,  damages, 
and  expenses  as  they  may  be  put  to  by  the  loss 
of  the  bond,    lb,  464. 

At  what  Time.] — If  an  instalment  secured  by 
bond  is  not  paid  on  the  day,  the  bond  is  for- 
feited, and  the  penalty  is  the  debt  in  law.  Judd 
V.  Evans,  6  T.  R.  399 ;  S.  P.,  Coates  v.  Hewitt, 
1  Wils.  80  ;  Talbot  v.  Hodson,  2  Marsh.  527  ;  7 
Taunt.  251. 

Where  a  bond  becomes  absolute,  the  penalty  is 
the  debt  in  law.  Worthington  v.  Wigley,  6 
Bing.  N.  C.  464  ;  3  Scott,  568  ;  5  D.  P.  C.  504  ; 
1  Jur.  183. 

Amount.] — ^Where  there  is  a  bond  for  pay- 
ment of  rent,  the  bond  is  only  a  security  to  the 
amount  of  the  penalty.  White  v.  Sealey,  1 
Dougl.  49. 

A  bond,  whereby  the  obligor  bound  himself 
"  in  20^,  to  be  paid  yearly,"  is  not  like  a  bond 
with  a  penalty  which  can  be  forfeited,  and  so  be- 
come a  debt  in  law.  Morrant  v.  Gough,  7  B.  & 
C.  206;1M.&R.  41. 

In  an  action  on  a  bond,  conditioned  for  pay- 
ment of  the  same  sum  as  the  penalty,  with  in- 
terest, the  jury  may  give  interest  by  way  of 
damages  for  the  detention  of  the  debt.  Francis 
V.  WHsm,  R.  &  M.  105. 

In  an  action  on  a  bond  to  secure  the  repay- 
ment of  money  with  interest,  the  plaintiff  can 
only  recover  to  the  amount  of  the  penalty,  with 
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Is.  for  the  detention  of  the  debt.  Heller  v. 
Ardley,  3  C.  &  P.  12. 

On  a  bond  to  pay  interest  half-yearly,  and  the 
principal  in  three  years,  judgment  may  be  en- 
tered on  failure  of  paying  interest,  but  with  a 
stay  of  execution  on  dischai'ging  it.  Matfon 
V.  Touehet,  2  W.  Bl.  706. 

When  a  defendant  is  charged  in  execution 
with  the  penalty  of  a  bond,  it  may  be  reduced 
to  the  principal  and  interest.  A  mery  v.  Smal ridge ^ 
2  W.  Bl.  763. 


Monthly  Instalments.] — By  the  condi- 


tion of  a  bond,  the  obligor  was  to  pay  the 
money  by  monthly  instalments,  and  "  When 
and  as  often  as  he  should  make  default  in  the 
payment  of  any  of  the  monthly  instalments,  he 
should  pay  to  the  obligees  \$.  in  the  pound  for 
each  and  every  pound  of  the  said  instalment  so 
left  unpaid  ; "  the  obligees  were  not  entitled  to 
anything  in  respect  of  fractional  parts  of  a 
pound.  Three  Tovms  Society  v.  Doyle ,  13  C.  B., 
N.  S.  290 ;  7  L.  T.  276  ;  11  W.  R.  27. 

The  plaintiffs  lent  money  to  S.  upon  his  bond, 
under  which  the  principal  was  to  be  paid  in  five 
years  by  instalments,  in  case  the  flebtor  should 
so  long  live,  the  instalments  being  calculated 
so  as  to  cover  the  principal  of  the  loan,  interest 
thereon,  the  expenses  of  negotiating  it,  and  a 
margin  representing  a  premium  for  the  insurance 
of  the  debtor's  life.  The  condition  of  the  bond 
made  it  void ;  first,  if  the  instalments  were  re- 
gularly paid  till  the  expiration  of  the  five  years, 
or  tiU  the  death  of  the  debtor,  whichever 
should  first  happen  ;  secondly,  if  all  the  instal- 
ments which  would  have  become  payable  at  the 
expiration  of  the  five  years,  if  the  debtor  lived 
so  long,  were  at  any  time  paid  up,  the  balance 
of  instalments  being  at  once  payable  on  the 
failure  of  any  single  instalment.  The  defen- 
dant as  surety  executed  the  bond,  and  default 
having  been  made  in  payment  of  one  instalment, 
the  plaintiffs  brought  an  action  claiming  the 
entire  balance  of  unpaid  instalments  : — Held, 
that  the  amount  claimed  was  not  a  penalty,  and 
could  be  recovered.  Protector  Endowment  Loan 
Company  v.  Grice,  5  Q.  B.  D.  592  ;  49  L.  J.,  Q.  B. 
812 ;  43  L.  T.  564— C.  A.  Reversing  6  Q.  B.  D.  121 ; 
49  L.  J.,  Q.  B.  247  ;  42  L.  T.  183  ;  28  W.  R  427. 

Nature  of  Condition.] — A.  and  B.,  being  in 
partnership  as  surgeons,  agreed  to  assign  a  por- 
tion of  their  business  to  C.  for  150/.  A  bond  was 
entered  into  between  them,  by  the  condition  of 
which  it  was  declared  that  if  A.  or  B.  should 
practice,  within  one  mile  of  W.,  or  should  within 
three  years  attend  any  of  the  patients  of  C,  or 
induce  any  of  his  patients  to  employ  or  consult 
A.,  or  any  other  medical  practitioner  ;  or  should 
induce  any  other  practitioner  to  set  up  in  prac- 
tice within  such  distance  of  one  mile  ;  or  should 
carry  on  the  business  of  a  chemist  or  druggist 
within  W. ;  or  if  B.  should  underlet  or  assign 
his  term  in  his  house  at  W.  to  any  physician  ; 
or  should  permit  any  person  carrying  on  such 
profession  to  reside  in  the  house,  "  then,  and  in 
any  or  either  of  the  cases,  if  A.  or  B,,  their  exe- 
cutors or  administrators,  or  .either  of  them, 
should  forthwith  pay  to  C.  300/.,  the  bond  should 
be  void.'*  A.  committed  a  breach  of  the  bond  by 
practising  within  one  mile  of  W.  : — Held,  that 
C.  was  entitled  to  recover  the  whole  300/. 
Mercer  v.  Irving,  27  L.  J.,  Q.  B.  291. 

And  sen  CONTRACT,  III.  4. 


Against  Prineipal.] — To  an  action  on  a  bone 
in  the  penal  sum  of  2,800/.  given  by  the  defen 
dant  and  0.  to  the  plaintiff  to  secure  payment  oi 
1,400/.,  he  pleaded,  that  the  plaintiff  sued  O. 
on  the  bond  and  obtained  judgment,  and  there- 
upon sued  out  a  fi.  fa.  against  the  goods  of  O, 
for  the  debt  and  damages,  indorsed  to  levy 
1,417/.  17«.  8<i.,  that  the  sheriff  took  goods  ol 
O.  to  that  amount,  and  thereout  paid  t^e  plain- 
tiff his  debt  and  damages  : — Held,  that  sucn  lev.^ 
was  no  answer  to  an  action  on  the  bond  for  the 
penal  sum  of  2.800/.  Parker  v.  Watgon.  8  Ex. 
404  ;  22  L.  J.,  Ex.  167. 

Costs.] — In  an  action  on  a  money  bond,  con- 
ditioned for  payment  of  a  less- sum  than  20/., 
the  penalty  not  exceeding  20/.,  no  costs  are  re- 
coverable by  virtue  of  13  &;  14  Vict*,  c.  61,  s. 
11.  Govern  V.  Moore,  3  H.  &  N.  640  ;  27  L.  J.. 
Ex.  391. 

And  see  PENALTY  AND   DAMAGES. 


4.  Staying  Pboceedings. 

Where  Equity  exists.] — ^A  bond  of  indemnity 
given  to  protect  a  purchaser  of  land  against  aci- 
verse  claims  threatened  at  the  time  of  the  pur- 
chase, is  valid  to  the  full  amount  of  the  penal 
sum  named  in  it,  notwithstanding  that  such 
penal  sum  greatly  exceeded  the  original  pur- 
chase-money ;  there  being  no  equity  in  the  cir- 
cumstances of  the  case  to  justify  an  interference 
with  the  legal  right,  and  the  purchaser  having, 
in  discharge  of  the  claim  and  expenses  inci- 
dental, expended  a  larger  sum  than  the  full 
amount  of  the  penal  sum  named  in  the  bond. 
Osborne  v.  Bales,  2  Moore,  P.  C.  C,  N.  S.  125. 
And  see  Protestor  Jj'c.  Company  v.  Qrice,  5  Q.  B. 
D.,  *upra. 

Delivery  up,  on  Payment.]— A  bill  in  equity 
will  not  lie  for  the  delivery  up  of  a  bond,  after 
the  bond  debt  is  paid,  though  by  the  tenor  of  the 
bond  the  money  secured  would  be  payable  at  a 
future  date,  so  that  there  was  no  present  right 
of  action.  Binn4i  v.  F\4her,  43  L.  J.,  Ch.  188. 
See  Neate  v.  Bennian,  18  L.  R.,  Eq.  127  ;  43 
L.  J.,  Ch.  409  ;  30  L.  T.  290  ;  22  W.  R.  400. 

Default — Interest] — If  default  is  made  in 
payment  of  the  interest  on  a  bond,  the  principal 
whereof  is  not  yet  due,  the  court  will  not  stay 
proceedings  on  payment  of  the  interest  and 
costs.     Tighe  v.  Crofter,  2  Taunt.  387. 

A  joint  and  several  bond  was  conditioned  for 
payment  of  the  principal  after  six  months' 
notice,  and  in  the  meantime  for  payment  of 
interest  on  the  usual  quarter-days  ;  default  hav- 
ing been  made  in  payment  of  one  quarter's  in- 
terest (as  it  was  said  through  inadvertence)  ; 
the  obligee  gave  notice  to  pay  the  principal,  and 
the  next  day  brought  actions  on  the  bond  against 
the  several  obligors  : — Held,  that  the  court  had 
no  power  to  stay  the  proceedings  qp  payment  of 
the  interest  due,  and  costs.  Wheelhmse  v. 
Ladhroolte,  3  H.  &  N.  291  ;  4  Jur.,  N.  S.  417. 

Instalments.] — Proceedings  on  bond  for 

imyment  of  money  by  instalments,  and  on  de- 
fault to  stand  in  force  for  the  whole  sum  due, 
will  not  be  stayed  upon  payment  of  the  instal- 
ments in  arrear.  Gowlett  v.  Hariforth,  2  W.  Bl. 
958. 
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A  bond  was  conditioned  to  pay  165/.  by  instal- 
ments, nntil  the  whole  should  be  paid ;  bat  if 
default  was  made  in  paying  any  one,  the  obliga- 
tion was  to  remain  in  force.  An  action  having 
been  brought  upon  the  bond,  in  consequence  of 
a  default  in  payment  of  the  second  instalment, 
a  judge  ordered  that,  on  payment  of  the  15/.  and 
costs,  proceedings  should  be  stayed  : — Held,  that 
the  judge  had  no  power  to  make  such  order. 
yiaylor  v.  Afopgey,  4  D.  P.  C.  669.  And  see 
Protector,  fc.  Company  v.  Gr'tce,  5  Q.  B.  1).  692, 
g¥pra. 

In  othftr  Cams.] — Proceedings  were  stayed  in 
an  action  on  a  bond  for  performance  of  mortgage 
covenants,  on  payment  of  principal  and  interest, 
and  costj)  to  be  computed  and  taxed  on  5  &  6 
Ann.  c.  16.     Skiniier  v.  Stacy,  1  Wils.  80. 

If  an  obligor  of  a  bond,  sifter  notice  of  its 
being  assigned,  takes  a  release  from  the  obligee, 
and  pleads  it  to  an  action  by  the  assignee  in  the 
name  of  the  obligee,  the  court  will  set  the  plea 
aside.     2>^A  v.  Leffh,  1  B.  &  P.  447. 

The  court  will  not  interfere,  under  4  &  5  Ann. 
c  16,  s.  13,  to  stay  the  proceedings  in  an  action 
upon  a  bond,  where  it  is  at  all  doubtful  that  the 
payment  stipulated  by  the  condition  is  not  sub- 
ject to  a  contingency.  Rohiti$on  v.  Brown,  3 
C.  B.  54. 

In  an  action  against  sureties  on  a  bond,  par- 
ticulars of  several  breaches  of  the  condition  were 
given,  of  which  only  one  was  contested ;  the  court 
has  no  power  to  order  a  stay  of  proceedings  as  to 
the  admitted  breaches  upon  payment  into  court 
of  the  damages  sustained  on  those  breaches. 
Kepp  V.  Wiggett,  4  C.  B.  678  ;  5  D.  &  L.  164  ;  16 
L.  J.,  C.  P.  235  ;  11  Jur.  876. 

If  a  man  agrees  not  to  do  an  act,  and  enters 
into  a  bond,  with  a  penalty  to  be  forfeited  on  his 
doing  it,  the  penalty  is  never  to  be  considered  as 
the  price  for  doing  such  an  act ;  but  the  court 
will  relieve  by  injunction,  until  the  actual 
damage  sustained  is  ascertained  by  an  issue. 
Hardy  v.  Martin,  1  Cox,  26. 

Replevin  bonds  are  not  an  exception  to  the 
rule,  that  on  a  bond  the  plaintiff  cannot  recover 
more  than  the  penalty  and  costs  of  stut  on  the 
bond.  Bran^comhe  v.  Scarhorougli,  6  Q.  B.  13  ; 
13  L.  J.,  Q.  B.  247  ;  8  Jur.  688. 

A  vendor  conveyed  his  estate  to  a  purchaser, 
and  toqk  a  bond  for  the  purchase-money.  He 
afterwards  sued  on  the  bond,  and  in  eqaity,  in- 
sisting on  his  equitable  lien.  He  was  put  to 
his  election  in  which  court  he  would  proceed. 
Barker  v.  Sm-ark,  3  Beav.  64. 

A  bond  given  by  a  schoolmaster  of  an  ancient 
public  school,  who  had  a  freehold  in  his  office,  to 
resign  at  the  request  of  his  patron,  is  good  at 
law  ;  but  equity  will  restrain  any  improper  use 
of  it  by  the  patron.  Legh  v.  Lewis,  1  East,  391 ; 
6Tr.  (in  error),  3  B.  &  P.  231,  affirmed. 


5. 

Since  28 

money  into 
interest  on 
pleaded  to 
enactment. 
1  D.,  N.  .S. 
(^Bishop)  V. 
Ill  :  9  Ex. 


Payment  into  Couet. 

*  MYiot  0.  186.]— Payment  of 
court,  in  discharge  of  principal  and 
a  bond,  and  costs,  could  not  be 
an  action  on  the  bond  before  this 

England  v.  Wat/ton,  9  M.  &  W.  333  ; 
398 ;  6  Jur.  763  ;  8.  P.,  London 
M^Xiel,  18  Jur.  314 ;  23  L.  J.,  Ex. 
490. 


InwliatCafet.] — ^Thc  Common  Law  Procedure 


Act,  1860,  s.  25,  which  permits  payment  into 
court  to  be  pleaded  by  leave  of  the  court  or  a 
judge  in  any  action  on  a  bond  "  which  has  a  con- 
dition to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  place  certain,"  does  not 
apply  to  an  action  on  a  bond  conditioned  to  be 
void  upon  payment  of  a  lesser  sum  by  instal- 
ments. Preston  v.  Dania,  8  L.  B.,  Ex.  19  ;  42  L. 
J.,  Ex.  33  ;  27  L.  T.  612  ;  21  W.  R.  128. 

6.  Pleading. 
a.  DeolarationB. 

What  mnit  be  Stated.] — If  a  person  enters 
into  a  bond  by  a  wrong  christian-name,  and  is 
sued  on  snch  bond,  he  should  be  sued  by  such 
name.  A  declaration  against  him  by  his  right 
name,  stating  that  he  by  the  wrong  name  exe- 
cuted the  bond,  is  bad.  Gould  v.  Barneti,  8 
Taunt.  504.  See  Bryant  v.  Williavu,  5  M.  &  W. 
447  ;  7  D.  P.  C.  502. 

In  an  action  on  a  money  bond,  it  is  not  neces- 
sary to  aver  a  breach  in  non-payment  of  the 
money.  The  bond  creates  the  debt,  and  there- 
fore it  is  sufficient  for  the  plaintiff  to  shew  the 
debt  due,  and  then  it  lies  on  the  defendant  to 
discharge  himself.  AsJibee  v.  Pldduck,  1  M.  & 
W.  564  ;  2  Gale,  116. 

In  an  action  on  a  bond,  the  declaration  stated, 
that  the  defendant  and  L.  acknowledged  them- 
selves bound  to  the  plaintiff  in  8,000/.,  to  be  paid 
to  the  plaintiff,  or  to  one  E.,  on  request,  and  that 
thereby,  and  by  reason  of  the  non-payment 
thereof,  an  action  hath  accrued  : — Held,  that  it 
was  unnecessary  to  allege  a  request,  and  that 
non-payment  to  E.  was  sufficieptly  shewn. 
Kepp  V.  Wiggett,  6  C.  B.  280  ;  6  D.  &  L.  96  ;  17 
L.J.,  C.  P.  295;  12  Jur.  831. 

In  an  action  upon  a  bond  for  the  penalty, 
where  there  are  alternative  parts  of  the  condition, 
the  plaintiff  must  confine  himself  to  a  particular 
breach.  ComwaZlU  v.  Savery,  2  Burr.  772  ;  2 
Ld.  Ken.  492. 

Upon  demurrer  to  a  declaration  upon  a  bond, 
the  judgment  of  the  court  is  upon  the  declara- 
tion, and  not  upon  the  breaches  assigned. 
Kihg^/ordv.  Button,  1  L.  M.  &  P.  479. 

Where,  therefore,  a  declaration  upon  a  bond 
assigned  two  breaches,  one  of  which  was  good 
and  the  other  bad,  the  court  gave  judgment 
generally  for  the  penalty  of  the  bond  ;  and  not 
for  the  plaintiff  upon  the  good  breach  f on  the 
damages  to  be  assessed  upon  it,  and  for  the  de- 
fendant as  to  the  bad  breach.    lb. 

In  an  action  on  a  bond  to  H.,  not  to  enter  into 
the  service  of  another  person  within  ten  miles  of 
S.,  during  two  years  after  leaving  H.'s  service, 
some  good  consideration  ought  to  be  shewn  ou 
the  face  of  the  declaration,  as  the  court  will  not 
presume  one.     Ilutton  v.  Parker,  7  D.  P.  C.  739. 

Where  an  obligor  of  a  post-obit  bond  craved 
oyer,  and  set  out  the  condition  : — Held,  that  it 
was  not  necessary  for  the  obligee  to  aver  the 
death  of  the  person,  at  whose  decease  the  money 
secured  by  the  bond  was  to  become  payable.  Mur- 
ray V.  Stair  (^Earl),  3  D.  &  R.  278  ;  2  B.  &  C.  82. 

The  breach  of  the  condition  of  a  bond,  other- 
wise well  assigned,  is  not  vitiated  by  the  super- 
addition  of  immaterial  allegations.  Stothert  v. 
Goodfellow,  1  N.  &  M.  202. 

b.  Defenoes. 
What  muBt  be  Pleaded.] — ^A  defendant  can- 
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inquire  of  the  truth  of  them ;  and  the  defendant  l  covered,  to  execute  a  writ  of  inquiry  under  8  & 


had  another  course,  viz.  by  pleading  performance 
of  the  condition,  and  suffering  judgment  by  de- 
fault on  the  replication.  Canterbury  (^Arch' 
hhhop)  V.  Robertson,  3  Tyr.  419  ;  1  C.  &  M.  181. 
The  8  &  9  Will.  3,  c.  11,  s.  1,  does  not  authorize 
the  assignment  of  breaches  in  a  replication  which 


9  Will.  3,  c.  11,  s.  8,  after  a  writ  of  error  allowed, 
and  to  sign  a  new  judgment,  on  the  terms  of 
paying  costs,  and  putting  the  defendant  in 
statu  quo.    Hanbvry  v.  Guest ,  14  East,  401. 

In  an  action  on  an  administration  bond,  judg- 
ment   by    default   having   been   suffered    and 


traverses  a  material  averment  in  the  plea.    Webb   breaches  assigned,  the  court  allowed  a  writ  of 


v.  James,  8  M.  &  W.  646  ;  1  D.,  N.  S.  36. 

Where  breaches  must  be  assigned  or  suggested 
under  the  statute,  if  the  defendant  does  not 
rejoin,  the  ordinary  course  is  for  the  plaintiff  to 
sign  judgment  for  want  of  a  plea,  strike  out  all 
the  pickings  subsequently  to  the  declaration 
and  suggest  breaches,  if  the  declaration  itself 
does  not  state  them.  But  this  is  only  a  rule  of 
convenience ;  and,  if  the  nature  of  the  case  re- 
quires that  the  pleadings,  down  to  the  default, 
should  continue  on  the  record,  they  ought  to  be 
retained.  Marriage  v.  Marriage,  1  C.  B.  761  ; 
14  L.  J.,  C.  P.  244  ;  9  Jur.  581  ;  S.  P.,  Laxces  v. 
Shmc,  D.  &  M.  714  ;  5  Q.  B.  322  ;  8  Jur.  461. 

To  an  action  on  a  judgment  on  a  bond  the  de- 
fendant cannot  plead  that  the  bond  was  con- 
ditioned for  the  performance  of  covenants,  and 
that  no  breaches  of  covenant  were  suggested  or 
assigned  in  the  original  action  as  the  statute 
requires.     Anon,,  M.  &  M.  496,  n. 

To  an  action  on  a  bond,  the  condition  of  which 
was,  that  A.  should  deliver  a  true  account  of  all 
moneys  received  by  him  in  pursuance  of  his 
office,  the  defendant  pleaded  performance  gene- 
rally. The  plaintiff  assigned  for  breach,  timt  A. 
was  reonested  to  deliver  a  true  account  of  all 
moneys  received  by  him  in  pursuance  of  his 
office,  but  refused  so  to  do  : — Held,  that  this 
assignment  of  the  breach  was  bad,  in  not  alleging 
that  A.  had  received  any  moneys  hj  virtue  of  his 
office.  Serra  v.  Fyffe,  1  Mareh.  441 ;  S,  C,  nom. 
Serra  v.  Wright,  6  Taunt.  46. 

And  see  BelfoJft  Banking  Company  v.  HamiU 
ton,  12  L.  R.,  Ir.  105 — C.  A.,  supra, 

Assendng  Damages  oil] — Where  the  breaches 
are  assigned  in  the  declaration,  the  jury,  upon 
non  est  factum  pleaded,  may  assess  the  damages 
without  a  special  award  of  venire  for  that  pur- 
pose. Qnin  v.  King,  1  M.  &  W.  42  ;  4  D.  P.  C. 
736  ;  1  Gale,  407. 

Where  in  an  action  on  a  bond  for  securing  a 
sum  of  money  payable  by  instalments,  there  are 
no  breaches  alleged  in  the  declaration,  but  the  de- 
fendant in  his  plea  sets  out  the  condition  and 
alleges  performance,  to  which  the  plaintiff  replies 
that  money  is  in  arrcar,  it  is  competent  for  the 
jury  to  assess  the  damages  on  that  issue,  without 
a  special  award  of  venire.  Scott  v.  Staley,  6  D. 
P.  C.  714 ;  4  Bing.  N.  C.  724  ;  6  Scott,  598  ;  1 
Am.  274  ;  2  Jur.  518. 

Judgment  being  entered  on  a  bond  to  secure 
the  quarterly  payment  of  an  annuity,  and  a  fi.  fa. 


inquiry  to  be  executed  before  the  chief  justice, 
notwithstanding  3  &  4  Will.  4,  c.  42,  s.  16,  but 
only  granted  a  rule  nisi  in  the  first  instance. 
Canterbury  (^Arrhbi^hop)  v.  Burlington,  I  D., 
N.  S.  285. 


d.  Other  stibseatient  Pleadings. 

Effset  oil — Declaration  upon  a  bond,  condi- 
tioned for  tne  payment  of  all  moneys  which  S. 
should  receive  on  account  of  the  revenue  :  the 
defendant  pleaded  general  performance  ;  the  at- 
torney-general replied  that  S.,  or  some  other 
I)erson  or  persons  by  his  order  received  : — Held, 
that  the  averment  of  the  receipt  was  only  the 
introduction  to  the  breach,  the  real  assignment 
of  the  breach  being  the  non-payment  of  the 
money ;  but  however  this  would  have  been  on 
demurrer,  it  was  cured  by  the  defendant's  rejoin- 
ing that  he  had  paid  the  money,  which  was  an 
admission  of  his  having  received  it.  Yale  v. 
Bex  (i/t  error),  6  Bro.  P.  C.  27. 

In  an  action  on  a  bond,  conditioned  for  the 
performance  of  covenants,  if  the  defendant 
pleads  performance  of  each  covenant  specially, 
and  also  general  performance,  the  plaintiff  must 
assign  specific  breaches  in  his  replication,  if  he 
has  not  done  it  in  his  declaration;  and  if  he 
merely  takes  issue  on  the  general  performance, 
and  enters  a  separate  assignment  of  breaches  on 
the  record,  no  damages  can  be  assessed  on  them, 
and  the  court  will  award  a  repleader.  Planter 
V.  Boss,  6  Taunt.  386  ;  1  Marsh.  95. 

To  an  action  on  a  bond,  against  one  of  two 
obligors,  he  pleaded  that  the  plaintiff  released 
his  co-obligor.  The  plaintiff  replied,  that  the 
release  was  executed  by  him  with  the  consent 
and  at  the  request  of  the  defendant,  and  on  an 
express  promise  and  undertaking  by  him  that 
the  release  should  not  operate  to  discharge  the 
defendant  from,  or  in  any  way  pi*ejudice  the 
plaiutiff^s  rights  or  remedies  against  the  defen- 
dant in  respect  of  the  bond  : — Held,  that  the  re- 
plication was  bad,  as  the  plaintiff  could  not,  by 
parol  averment,  vary  the  terms  of  an  instrument 
under  seal.  Cocks  v.  AasJt,  2  M.  &  Scott,  434  ; 
9  Bing.  431. 

In  an  action  by  A.  against  B.,  on  a  bond 
entered  into  jointly  and  severally  by  B.  and  C. 
to  A.,  in  the  penal  sum  of  600/.,  the  condition, 
after  reciting  that  C.  had  been  appointed  col- 
lector of  taxes,  and  that  A.  had  consented  to 
become  one  of  his  sureties,  was  stated  to  be,  that 


having  issued  for  the  arrears  of  the  last  half  year,    B.  and  C.  should  keep  harmless  and  indemnify 
a  second  fi.  fa.  may  be  taken  out  for  the  past  |  A.  from  and  against  all  costs  and  charges  which 


quarter,  without  reviving  the  judgment.  Scott 
V.  WhuUey,  1  H.  Bl.  297. 

In  an  action  for  a  penalty  for  non-performance 
of  covenants,  a  judgment  on  demurrer  may  be 
entered  up  for  the  penalty,  in  like  manner  as 
before  the  statute,  but  it  can  stand  only  as  a 
security  for  the  damages  sustained.  Goodwin  v. 
Crowle,  Cowp.  357. 

Leave  was  given  to  a  plaintiff  in  an  action  on 


he  should  incur  in  consequence  of  his  becoming 
surety.  B.  pleaded  that  A.  had  not,  at  any  time 
since  the  bond,  been  in  any  way  damnified  by 
reason  or  means  of  any  matter,  cause  or  thing 
in  the  condition  mentioned.  A.  replied  that, 
during  the  time  that  C.  continued  collector, 
there  came  to  the  hands  of  C,  as  such  collector, 
sums  of  money  exceeding  500/.,  to  wit,  2,006/. 
7s,  10<2. ;  and  that  C.  did  not  pay  over  the  same 


a  bond  conditioned  to  perform  an  award,  after  ;  to  the  receiver-general ;  and  A.,  for  assigning  a 
judgment  for  him  upon  a  plea  of  judgment  re- 1  breach  of  the  condition  of  the  bond,  said,  that 
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by  reaiBon  of  such  defanlt  he  was  called  upon  by 
the  receiyer-general  and  forced  and  compelled  to 
pay  to  the  receiver-general  a  sum  of  money,  to 
wit,  5001.,  parcel  of  the  money  so  received  by  C. 
as  sach  collector.  B.  rejoined,  that  A.  was  not 
forced  or  obliged  to  pay  the  sam  of  money  in  the 
replication,  or  any  part  therectf  : — Held,  that,  by 
this  rejoinder,  the  receipt  by  C.  of  500/.  was  not 
admitted ;  and  that,  in  the  absence  of  evidence 
to  shew  that  some  money  had  been  received  by 
C,  nominal  damages  only  could  be  assessed  on 
the  breach  assigned.  Xing  v.  Normun,  4  C.  B. 
884  ;  17  L.  J.,  C.  P.  23  ;  11  Jur.  824. 

e.  Evidence. 

To  support  Pleadings.] — Tf  issue  is  joined  on 
non  est  factum,  the  only  proof  required  on  the 
part  of  the  plaintiff  is  proof  of  the  execution  of 
the  bond  bv  the  defendant.  Hutchifhson  v. 
KeaiM,  1  Selw.  N.  P.  589. 

A  bond  was  executed  by  a  person  who  could 
not  write : — Held,  that  if  there  was  no  other 
plea  besides  non  est  factum,   the  defendant's 
counsel  could  not  ask  whether  the  bond  was  \ 
read  over  to  the  defendant  before  he  signed  it,  | 
nor  what  was  the  transaction  respecting  which  j 
it  was  given.    Cranbrook  v.  Dodd,  6  C.  &  P.  402.  | 

It  cannot  be  proved  under  non  assumpsit  that 
a  bond  was  accepted  by  the  plaintiff,  in  satisfac- 
tion of  money  which  was  lent  and  advanced  two 
davs  before  the  bond  was  given.  Weston  v. 
Fotter,  2  Hodges,  59  ;  3  Scott,  155 ;  2  Bing.  N. 
C.  693. 

DlepUity.] — ^A  defendant  cannot  give  in  evi- 
dence illegality  in  the  consideration  of  a  bond, 
unless  he  pleads  specially.  Harmsr  v.  Motoe,  2 
Chit.  334  ;  6  M.  &  S.  146  ;  2  Stark.  35. 

Fraud  and  Mistake.] — On  a  plea  that  a  bond 
was  obtained  by  fraud  and  covin,  evidence  is  not 
admissible  to  shew  that  the  defendant  executed 
it  with  full  knowledge  of  its  contents,  but  in 
consequence  of  previous  fraud.  Mason  v.  J>iteh- 
bonmr,  1  M.  &  Rob.  460. 

Bat  the  court  afterwards  made  a  rule  for  a 
new  trial  absolute,  that  the  admissibility  of  such 
evidence  might  be  more  distinctly  raised.  S.  C, 
2  C,  M.  &  R.  720,  n. 

In  an  action  on  a  bond  to  secure  the  payment 
by  instalments  of  the  consideration  for  the  pur- 
chase of  a  business,  to  support  a  plea  that  the 
bond  was  obtained  by  fraud,  covin  and  misrepre- 
sentation, it  is  not  enough  to  shew  that  the  busi- 
ness did  not  produce  to  the  purchaser  the  sum 
represented  by  the  seller  ;  but  if  it  is  shewn  that 
it  did  not  produce  to  the  seller  himself,  it  will 
he  enough,  as  in  such  case  it  may  be  assumed 
that  the  representation  was  untrue  to  the  know- 
ledge of  the  party  making  it.  D^Aranda  v. 
Hnwton,  6  C.  &  P.  511. 

Where  a  party  who  executes  a  bond  is  at  the 
time  competent  to  execute  it,  he  cannot,  under 
non  est  factum,  shew  that  he  was  misled  as  to 
the  legal  effect  of  the  bond.  Edtvards  v.  JSrown^ 
1  C.  &  J.  307  ;  1  Tyr.  182;  3  Y.  &  J.  423. 

In  an  action  on  a  bond,  the  plaintiff  com- 
plained against  W.  F.  B.,  sued  by  the  name  of 
W.  6.  The  defendant  pleaded  non  est  factum. 
At  the  trial,  it  appeared  that  the  defendant  did 
in  fact  execute  a  bond,  agreeing  with  that  de- 
scribed io  the  declaration  by  the  name  of  W.  B., 
and  that,  at  the  time  of  the  execution,  he  was 


known  by  that  name  : — Held,  that  the  proof  was 
sufficient  to  sustain  the  issue,  and  that  it  was  no 
variance.  WUliam^  v.  Bryant,  5  M.  &  W.  447  ; 
7  D.  P.  C.  502. 

Held,  secondly,  that  even  if  the  objection  was 
valid,  it  was  not  one  of  which  the  defendant 
could  avail  himself  under  non  est  factum.    lb, 

Bednotion  of  Damages.]— The  defendant  was 
a  surety  by  bond  to  the  plaintiff  for  the  due 
performance  of  a  contract  by  S.,  according  to 
an  agreement.  By  that  agreement,  8.  was  to 
complete  the  works  for  a  certain  sum,  and  pay- 
ment was  to  be  made  to  him  by  the  plaintiff, 
during  the  continuance  of  the  work,  by  instal- 
ments, viz.,  three-fourths  of  the  cost  of  the 
work  certified  to  have  been  done  every  two 
months,  and  the  remaining  one-fourth  one  month 
after  the  whole  was  completed.  S.  applied  for 
and  received  advances  from  the  plaintiff,  exceed- 
ing in  amount  the  value  of  the  work  done  by  him, 
for  some  of  which  advances  he  gave  security. 
The  work  not  being  done  at  the  specified  time, 
the  plaintiff  called  in  another  builder  to  complete 
the  work,  and  the  amount  paid  to  him,  added  to 
the  advances  made  to  S.,  greatly  exceeded-  the 
original  contract  price.  In  an  action  against  the 
surety  jOn  the  bond,  to  which  there  was  a  plea  of 
non  est  factum  : — Held,  first,  that  he  might  shew 
in  reduction  of  damages,  that  the  advances  were 
made  by  the  plaintiff  not  according  to  the  con- 
tract, and  that,  as  the  work  had  been  completed 
within  the  contract  price,  the  plaintiff  was  only 
entitled  to  nominal  damages  ;  and,  secondly,  that 
it  would  have  been  improper  to  plead  non  damni- 
ficatus.  Warre  v.  Calvert,  2  N.  &  P.  126  ;  7  A- 
&  E.  143  ;  W.,  W.  &  D.  528  ;  1  Jur.  450. 

Demand.] — Where  to  an  action  on  a  bond  con- 
ditioned for  the  payment  of  a  sum  of  money  on 
demand,  there  is  an  issue  as  to  the  demand,  the 
plaintiff  must  prove  an  express  demand  before 
action.  Carter  v.  Ring,  3  Camp.  459  ;  S,  P., 
Thorn  v.  Jenkins,  1  D.  &  L.  605 ;  12  M.  &  W. 
614  ;  14  L.  J.,  Ex.  76. 

7.  Operation  op  Statute  op  Limitations. 

Bar  to  Action. ]--The  3  &  4  Will.  4,  c.  42,  s.  3, 
constitutes  a  bar  to  an  action  on  a  bond  in  those 
cases  only  where  every  breach  of  the  condition 
has  taken  place  more  than  twenty  years  pre- 
viously to  the  commencement  of  the  suit.  Am- 
ders  V.  Coward,  15  M.  &  W.  48  ;  3  D.  &  L.  281  ; 
15  L.  J.,  Ex.  97  ;  10  Jur.  186. 

Whether  Trust.] — A  bond  was  executed  in 
favour  of  the' Bank  of  England  by  B.  in  1813. 
In  1823,  B.  made  a  voluntary  settlement  of  his 
property,  giving  certain  funds  to  trustees  in 
trust  to  pay  thereout  the  principal  and  interest 
due  on  the  bond  when  and  as  B.  should  be  re- 
quired to  pay  the  same.  B.  died  in  1828,  and  the 
trust  funds  subsequently  became  the  property  of 
E.  E.,  by  her  will  made  in  1869,  gave  certain 
funds  to  trustees  in  trust  to  pay  the  principal 
and  interest  due  on  the  bond  when,  and  if,  the 
trustees  of  the  deed  of  1823  should  be  called  on 
to  pay  the  same  and  subject  thereto  as  therein 
mentioned.  The  bank  was  unaware  of  being 
entitled  till  1870,  and  no  claim  was  made  by 
them  under  the  bond  : — Held,  that  no  trust  for 
the  bank  was  created  by  the  deed  or  will,  and 
that  the  only  person  who  could  call  on  the 
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inquire  of  the  truth  of  them ;  and  the  defendant 
bad  another  courae,  viz.  by  pleading  performance 
of  the  condition,  and  suffering  judgment  by  de- 
fault on  the  replication.  (^Titeriury  (^Areh- 
hiitliop)  V.  Robertson,  3  Tyr.  419  ;  1  C.  &  M.  181. 

The  8  &  9  Will.  3,  c.  11,  s.  1,  does  not  authorize 
the  assignment  of  breaches  in  a  replication  which 
traverses  a  material  averment  in  the  plea.  Webb 
V.  JtfWKV,  8  M.  &  W.  646  ;  1  D.,  N.  S.  36. 

Where  breaches  must  be  assigned  or  suggested 
under  the  statute,  if  the  defendant  does  not 
rejoin,  the  ordinary  course  is  for  the  plaintiff  to 
sign  judgment  for  want  of  a  plea,  strike  out  all 
the  pleadings  subsequently  to  the  declaration 
and  suggest  breaches,  if  the  declaration  itself 
does  not  state  them.  But  this  is  only  a  rule  of 
convenience ;  and,  if  the  nature  of  the  case  re- 
quires that  the  pleadings,  down  to  the  default, 
should  continue  on  the  record,  they  ought  to  be 
retained.  Marriage  v.  Marriage,  1  C.  B.  761  ; 
14  L.  J.,  C.  P.  244  ;  9  Jur.  581  ;  &  P.,  Latceit  v. 
Shaw,  D.  &  M.  714  ;  6  Q.  B.  322  ;  8  Jur.  461. 

To  an  action  on  a  judgment  on  a  bond  the  de- 
fendant cannot  plead  that  the  bond  was  con- 
ditioned for  the  performance  of  covenants,  and 
that  no  breaches  of  covenant  were  suggested  or 
assigned  in  the  original  action  as  the  statute 
requires.     Anon.,  M.  &  M.  496,  n. 

To  an  action  on  a  bond,  the  condition  of  which 
was,  that  A.  should  deliver  a  true  account  of  all 
moneys  received  by  him  in  pursuance  of  his 
office,  the  defendant  pleaded  performance  gene- 
rally. The  plaintiff  assigned  for  breach,  that  A. 
was  requested  to  deliver  a  true  account  of  all 
moneys  received  by  him  in  pursuance  of  his 
office,  but  refused  so  to  do  : — Held,  that  this 
assigpnment  of  the  breach  was  bad,  in  not  alleging 
that  A.  had  received  any  moneys  by  virtue  of  his 
office.  Serra  v.  Fyffe,  1  Marsh.  441 ;  8,  C,  nom. 
Serra  v.  Wright,  6  Taunt.  46. 

And  see  Belfast  Banking  Company  v.  Hamil- 
ton, 12  L.  R.,  Ir.  105 — C.  A.,  supra, 

Ajsesiing  Damages  oil] — Where  the  breaches 
are  assigned  in  the  declaration,  the  jury,  upon 
non  est  factum  pleaded,  may  assess  the  damages 
wiUiout  a  special  award  of  venire  for  that  pur- 
pose. Qnin  v.  King,  1  M.  &  W.  42  ;  4  D.  P.  C. 
736  ;  1  Gale,  407. 

Where  in  an  action  on  a  bond  for  securing  a 
sum  of  money  payable  by  instalments,  there  are 
no  breaches  alleged  in  the  declaration,  but  the  de- 
fendant in  his  pica  sets  out  the  condition  and 
alleges  performance,  to  which  the  plaintiff  replies 
that  money  is  in  arrear,  it  is  competent  for  the 
jury  to  assess  the  damages  on  that  issue,  without 
a  special  award  of  venire.  Scott  v.  Staley,  6  D. 
P.  C.  714 ;  4  Bing.  N.  C.  724  ;  6  Scott,  698  ;  1 
Am.  274  ;  2  Jur.  518. 

Judgment  being  entered  on  a  bond  to  secure 
the  quarterly  payment  of  an  annuity,  and  a  fi.  fa. 
having  issued  for  the  arrears  of  the  last  half  year, 
a  second  fi.  fa  may  be  taken  out  for  the  past 
quarter,  without  reviving  the  judgment.  Scott 
V.  WhaUey,  1  H.  Bl.  297. 

In  an  action  for  a  penalty  for  non-performance 
of  covenants,  a  judgment  on  demurrer  may  be 
entered  up  for  the  penalty,  in  like  manner  as 
before  the  statute,  but  it  can  stand  only  as  a 
security  for  the  damages  sustained.  Goodwin  v. 
Crowlr,  Cowp.  357. 

Leave  was  given  to  a  plaintiff  in  an  action  on 
a  bond  conditioned  to  perform  an  award,  after 
judgment  for  him  upon  a  plea  of  judgment  re- 1 


;  covered,  to  execute  a  writ  of  inquiry  under  8  & 

9  Will.  3,  c.  11,  8.  8,  after  a  writ  of  error  allowed, 

I  and  to  sign  a  new  judgment,  on  the  terms  of 

.  paying  costs,  and    putting    the    defendant   in 

statu  quo.    Hanhury  v.  Guett,  14  East,  401. 

In  an  action  on  an  administration  bond,  judg- 
ment by  default  having  been  suffered  and 
breaches  assigned,  the  court  allowed  a  writ  of 
inquiry  to  be  executed  before  the  chief  justice, 
notwithstanding  3  &  4  WilL  4,  c.  42,  s.  16,  but 
only  granted  a  rule  nisi  in  the  first  instance. 
Canterbury  (^Archbishop)  v.  Burlington^  1  D., 
N.  S.  285. 


d.  Other  subseanent  Pleadings. 

EffiBet  oil — Declaration  upon  a  bond,  condi- 
tioned for  tue  payment  of  all  moneys  which  S. 
should  receive  on  account  of  the  revenue :  the 
defendant  pleaded  general  performance ;  the  at- 
torney-general replied  that  S.,  or  some  other 
person  or  persons  by  his  order  received  : — Held, 
that  the  averment  of  the  receipt  was  only  the 
introduction  to  the  breach,  the  real  assignment 
of  the  breach  being  the  non-payment  of  the 
money ;  but  however  this  would  have  been  on 
demurrer,  it  was  cured  by  the  defendant's  rejoin- 
ing that  he  had  paid  the  money,  which  was  an 
admission  of  his  having  received  it.  Tale  v. 
Rex  (in  error),  6  Bro.  P.  C.  27. 

In  an  action  on  a  bond,  conditioned  for  the 
performance  of  covenants,  if  the  defendant 
pleads  performance  of  each  covenant  speciallj', 
and  also  general  performance,  the  plaintiff  must 
assign  specific  breaches  in  his  replication,  if  be 
has  not  done  it  in  his  declaration;  and  if  he 
merely  takes  issue  on  the  general  performance, 
and  enters  a  separate  assignment  of  breaches  on 
the  record,  no  damages  can  be  assessed  on  them, 
and  the  court  will  award  a  repleader.  Plomer 
V.  Ross,  5  Taunt.  386  ;  1  Marsh.  95. 

To  an  action  on  a  bond,  against  one  of  two 
obligors,  he  pleaded  that  the  plaintiff  released 
his  co-obligor.  The  plaintiff  replied,  that  the 
release  was  executed  by  him  with  the  consent 
and  at  the  request  of  the  defendant,  and  on  an 
express  promise  and  undertaking  by  him  that 
the  release  should  not  operate  to  discharge  the 
defendant  from,  or  in  any  way  prejudice  the 
plaintiff's  rights  or  remedies  against  the  defen- 
dant in  respect  of  the  bond  : — Held,  that  the  re- 
plication was  bad,  as  the  plaintiff  could  not,  by 
parol  averment,  vary  the  terms  of  an  instrument 
under  seal.  Cocks  v.  Aash,  2  M.  &  Scott,  434  ; 
9  Bing.  431. 

In  an  action  by  A.  against  B.,  on  a  bond 
entered  into  jointly  and  severally  by  B.  and  C. 
to  A.,  in  the  penal  sum  of  500^.,  the  condition, 
after  reciting  that  C.  had  been  appointed  col- 
lector of  taxes,  and  that  A.  had  consented  to 
become  one  of  his  sureties,  was  stated  to  be,  that 
B.  and  C.  should  keep  harmless  and  indemnify 
A.  from  and  against  all  costs  and  charges  which 
he  should  incur  in  consequence  of  his  becoming 
surety.  B.  pleaded  that  A.  had  not,  at  any  time 
since  the  bond,  been  in  any  way  damnified  by 
reason  or  means  of  any  matter,  cause  or  thing 
in  the  condition  mentioned.  A.  replied  that, 
during  the  time  that  C.  continued  collector, 
there  came  to  the  hands  of  C,  as  such  collector, 
sums  of  money  exceeding  600/.,  to  wit,  2,0061. 
7s.  lOd.  ;  and  that  C.  did  not  pay  over  the  same 
to  the  receiver-general ;  and  A.,  for  assigning  a 
breach  of  the  condition  of  the  bond,  said,  that 
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by  reaflon  of  sach  default  he  waA  called  upon  by 
the  receiver-general  and  forced  and  compelled  to 
pay  to  the  receiver-general  a  sum  of  money,  to 
wit,  500^.,  parcel  of  the  money  so  received  by  C. 
as  such  collector.  B.  rejoined,  that  A.  was  not 
forced  or  obliged  to  pay  the  sum  of  money  in  the 
replication,  or  any  part  therectf  : — Held,  that,  by 
this  rejoinder,  the  receipt  by  C.  of  500/.  was  not 
admitted ;  and  that,  In  the  absence  of  evidence 
to  shew  that  some  money  had  been  received  by 
C,  nominal  damages  only  could  be  assessed  on 
the  breach  assigned.  King  v.  Norman,  4  C.  B. 
884  ;  17  L.  J.,  C.  P.  23  ;  11  Jur.  824. 

e.  Evidence. 

To  support  Pleadings.] — If  issue  is  joined  on 
non  est  factum,  the  only  proof  required  on  the 
part  of  the  plaintiff  is  proof  of  the  execution  of 
the  bond  by  the  defendant.  HutckiTi^on,  v. 
Ktam*,  1  Selw.  N.  P.  689. 

A  bond  was  executed  by  a  person  who  could 
not  write : — Held,  that  if  there  was  no  other 
plea  besides  non  est  factum,  the  defendant's 
counsel  could  not  ask  whether  the  bond  was  ] 
reed  over  to  the  defendant  before  he  signed  it, 
nor  what  was  the  transaction  respecting  which 
it  was  given.    Oranhrook  v,  Dodd^  6  C.  &  P.  402. 

It  cannot  be  proved  under  non  assumpsit  that 
a  bond  was  accepted  by  the  plaintiff,  in  satisfac- 
tion of  money  which  was  lent  and  advanced  two 
davs  before  the  bond  was  pven.  WeHon  v. 
^W«-,  2  Hodges,  59  ;  3  Scott,  155 ;  2  Bing.  N. 
C.  693. 

Illegality.] — A  defendant  cannot  give  in  evi- 
dence illegality  in  the  consideration  of  a  bond, 
unless  he  pleads  specially.  Ilamur  v.  Rowe,  2 
Chit.  334  ;  6  M.  &  B.  146 ;  2  Stark.  35. 

Fraud  and  Mistake.] — On  a  plea  that  a  bond 
was  obtained  by  fraud  and  covin,  evidence  is  not 
admissible  to  ^ew  that  the  defendant  executed 
it  with  full  knowledge  of  its  contents,  but  in 
consequence  of  previous  fraud.  Mtuon  v.  J>ltch- 
b<mmr,  1  M.  &  Rob.  460. 

But  the  court  afterwards  made  a  rule  for  a 
new  trial  absolute,  that  the  admissibility  of  such 
evidence  might  be  more  distinctly  raised.  8,  6'., 
2  C,  M.  &  R.  720,  n. 

In  an  action  on  a  bond  to  secure  the  payment 
by  instalments  of  the  consideration  for  the  pur- 
cha.se  of  a  business,  to  support  a  plea  that  the 
bond  was  obtained  by  fraud,  covin  and  misrepre- 
sentation, it  is  not  enough  to  shew  that  the  busi- 
ness did  not  produce  to  the  purchaser  the  sum 
represented  by  the  seller  ;  but  if  it  is  shewn  that 
it  did  not  pixKluce  to  the  seller  himself,  it  will 
be  enough,  as  in  such  case  it  may  be  assumed 
that  the  representation  was  untrue  to  the  know- 
ledge of  the  party  making  it.  D'Ararida  v. 
ITowton,  6  C.  &  P.  oil. 

Where  a  party  who  executes  a  bond  is  at  the 
time  competent  to  execute  it,  he  cannot,  under 
non  est  factum,  shew  that  he  was  misled  as  to 
the  legal  effect  of  the  bond.  Edward*  v.  Brotcn, 
1  C.  &  J.  307  ;  1  Tyr.  182 ;  3  Y.  &  J.  423. 

In  an  action  on  a  bond,  the  plaintiff  com- 
plained against  W.  F.  B.,  sued  by  the  name  of 
W.  B.  The  defendant  pleaded  non  est  factum. 
At  the  trial,  it  appeared  that  the  defendant  did 
in  fact  execute  a  bond,  agreeing  with  that  de- 
Srcribed  Iq  the  declaration  by  the  name  of  W.  B., 
and  that,  at  the  time  of  the  execution,  he  was 


known  by  that  name  : — Held,  that  the  proof  was 
sufficient  to  sustain  the  issue,  and  that  it  was  no 
variance.  Williams  v.  Bryant,  5  M.  &  W.  447  ; 
7  D.  P.  C.  502. 

Held,  secondly,  that  even  if  the  objection  was 
valid,  it  was  not  one  of  which  the  defendant 
could  avail  himself  under  non  est  factum.    lb. 

Bednotion  of  Damages.] — The  defendant  was 
a  surety  by  bond  to  the  plaintiff  for  the  due 
performance  of  a  contract  by  S.,  according  to 
an  agreement.  By  that  agreement,  B.  was  to 
complete  the  works  for  a  certain  sum,  and  pay- 
ment was  to  be  made  to  him  by  the  plaintiff, 
during  the  continuance  of  the  work,  by  instal- 
ments, viz.,  three-fourths  of  the  cost  of  the 
work  certified  to  have  been  done  every  two 
months,  and  the  remaining  one-fourth  one  month 
after  the  whole  was  completed.  S.  applied  for 
and  received  advances  from  the  plaintiff,  exceed- 
ing in  amount  the  value  of  the  work  done  by  him, 
for  some  of  which  advances  he  gave  security. 
The  work  not  being  done  at  the  specified  time, 
the  plaintiff  called  in  another  builder  to  complete 
the  work,  and  the  amount  paid  to  him,  added  to 
the  advances  made  to  S.,  greatly  exceeded- the 
original  contract  price.  In  an  action  against  the 
surety  on  the  bond,  to  which  there  was  a  plea  of 
non  est  factum  : — Held,  first,  that  he  might  shew 
in  redaction  of  damages,  that  the  advances  were 
made  by  the  plaintiff  not  according  to  the  con- 
tract, and  that,  as  the  work  had  been  completed 
within  the  contract  price,  the  plaintiff  was  only 
entitled  to  nominal  damages ;  and,  secondly,  that 
it  would  have  been  improper  to  plead  non  damni- 
ficatus.  Warre  v.  Calvert,  2  N.  &  P.  126  ;  7  A- 
&  K.  143  ;  W.,  W.  &  D.  528  ;  1  Jur.  450. 

Bemand.] — Where  to  an  action  on  a  bond  con- 
ditioned for  the  payment  of  a  sum  of  money  on 
demand,  there  is  an  issue  as  to  the  demand,  the 
plaintiff  must  prove  an  express  demand  before 
action.  Carter  v.  Ring^  3  Camp.  459  ;  *S^.  P,, 
Thorn  v.  Jenkins,  1  D.  &  L.  605 ;  12  M.  &  W. 
614  ;  14  L.  J.,  Ex.  76. 

7.  Operation  op  Statute  of  Limitations. 

Bar  to  Aetion.]— The  3  &  4  Will.  4,  c.  42,  s.  3, 
constitutes  a  bar  to  an  action  on  a  bond  in  those 
cases  only  where  every  breach  of  the  condition 
has  taken  place  more  than  twenty  years  pre- 
viously to  the  commencement  of  the  suit.  Am- 
ders  V.  Coward,  15  M.  &  W.  48  ;  3  D.  &  L.  281  ; 
15  L.  J.,  Ex.  97  ;  10  Jur.  186. 

Whether  Trust.] — A  bond  was  executed  in 
favour  of  the'  Bank  of  England  by  B.  in  1813. 
In  1823,  B.  made  a  voluntary  settlement  of  his 
property,  giving  certain  funds  to  trustees  in 
trust  to  pay  thereout  the  principal  and  interest 
due  on  the  bond  when  and  as  B.  should  be  re- 
quired to  pay  the  same.  B.  died  in  1828,  and  the 
trust  funds  subsequently  became  the  property  of 
E.  E.,  by  her  will  made  in  1869,  gave  certain 
funds  to  trustees  in  trust  to  pay  the  principal 
and  interest  due  on  the  bond  when,  and  if,  the 
trustees  of  the  deed  of  1823  should  be  called  on 
to  pay  the  same  and  subject  thereto  as  therein 
mentioned.  The  bank  was  unaware  of  being 
entitled  till  1870,  and  no  claim  was  made  by 
them  under  the  bond  : — Held,  that  no  trust  for 
the  bank  was  created  by  the  deed  or  will,  and 
that  the  only  person  who  could  call  on  the 
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trostees  to  pay  was  B. ;  the  claim,  therefore, 
was  barred  bj  the  Statute  of  Limitations. 
HenriqucM  v.  Bensusan^  20  W.  R.  350. 

Distinct  CanseB  of  Aetlon.] — In  1827  an  agree- 
ment was  entered  into  between  J.  H.  and  M.  H., 
by  which  the  payment  of  1,000/.  was  to  be  secured 
by  the  bond  of  M.  H.,  the  1,000/.  to  be  applied 
thus : — ^750/.  of  it  was  to  be  paid  to  certain 
parties  in  certain  events,  and  250/.  of  it  to  other 
parties  in  other  events.  The  bond,  with  two 
obligees,  was  on  the  same  year  duly  executed  by 
M.  fi.,  and  trusts  were  by  a  separate  deed  de- 
clared of  the  1,000/.  accordingly.  The  750/.  was 
paid  by  instalments,  and  ultimately  discharged 
in  full  in  1854.  The  250/.  was  not  paid.  The 
obligor  died.  In  1872  the  parties  interested  in 
the  250/.  filed  a  creditors'  bill  to  enforce  its  pay- 
ment, and  to  administer  the  obligor's  estate. 
They  contended  that  the  full  discharge  of  the 
750/.,  in  1854,  was  a  satisfaction  pro  tanto  of  the 
1,000/.,  and  that  their  claim  to  the  balance, 
namely,  the  250/.,  was  not  therefore  barred  by 
the  statute  : — Held,  that  the  limits  of  the  plain- 
tiff's legal  and  equitable  rights  were  commen- 
surate ;  that  the  causes  of  action  in  respect  of  the 
two  sums  of  750/.  and  250/.  were  distinct ;  that 
the  payment  of  the  750/.  was  not  on  account  of 
the  250/.  ;  that  the  claim  to  that  sum  was  there- 
fore barred  by  the  statute;  and  that  the  bill 
must  be  dismissed  with  costs.  Aghliti  v.  Zee,  44 
L.  J.,  ClL  174  ;  31  L.  T.  721  ;  23  W.  R.  287. 
Affirmed  on  appeal,  44  L.  J.,  Ch.  376  ;  32  L.  T. 
348  ;  23  \V.  R.  458. 

Action,  on  the  obligatory  part  onlv,  upon  two 
bonds  dated  in  1828  and  "^1829.  Plea,  that  the 
causes  of  action  did  not  accrue  within  twenty 
years.  Replication,  that  the  causes  of  action  did 
accrue  within  twenty  y^ars.  The  first  bond 
stated  that  M.  and  the  defendant  bound  them- 
selves, and  each  of  them,  to  the  plaintiff  in  300/. 
The  condition  (after  reciting  that  M.  had  agreed 
with  the  plaintiff  for  the  sale  to  him,  for  150/., 
of  an  annuity  of  20/.  to  be  paid  to  the  plaintiff 
during  the  joint  and  several  lives  of  the  plaintiff 
and  his  wife,  and  the  survivor ;  that  M.  had  re- 
quested the  defendant  to  join  in  and  execute  the 
bond,  which  he  had  agreed  to  do,  for  securing 
the  regular  payment  of  the  annuity ;  and  that 
the  150/.  had  been  paid  to  M.)  was  for  payment 
of  the  annuity  by  M.  or  the  defendant,  or  cither 
of  them,  by  equal  half-yearly  payments,  during 
the  joint  and  several  lives  of  the  plaintiff  and 
his  wife,  and  of  the  survivor,  and  a  proportionate 
part  in  case  of  the  survivor  dying  between  the 
days  of  payment.  The  second  bond  and  con- 
dition were  similarly  framed  for  the  payment,  by 
and  to  the  same  parties,  of  an  annuity  of  10/.  The 
plaintiff  suggested  that,  in  1851,  two-and-a-half 
years'  arrears  were  due  in  respect  of  each  annuity, 
and  were  still  unpaid.  At  tne  trial,  it  appeared 
that  M.  had  paid  the  annuities  half-yearly  down  to 
1848,  but  never  till  after  the  day  of  payment 
fixed  by  the  condition,  so  that  there  had  been 
breaches  of  the  condition  twenty  years  before 
action,  and  that  the  arrears  suggested  were  still 
due  : — Held,  that  a  new  cause  of  action  arose 
upon  each  successive  breach  of  the  condition ; 
that,  on  the  record  as  it  stood,  the  plaintiff  was 
entitled  to  prove  at  the  trial  breaches  within 
twenty  years ;  and  that,  on  such  proof,  he  was 
entitled  to  a  verdict  upon  the  issue  on  the  Statute 
of  Limitations.  Aithott  v.  Holden  or  Holder ^  18 
Q.  B.  593  ;  22  L.  J.,  Q.  B.  14  ;  17  Jur.  318. 


Acknowledgment.]  —  Action  by  an 

ministrator  of  B.  on  a  bond  made  by  A.  t 
dated  5th  of  December,  1812.  The  cond 
recited  that  B.  had  agreed  to  advance  to  A 
produce  of  the  sale  of  stock  in  the  funds  wit 
any  other  advantage  than  B.  would  have 
entitled  to  if  the  stock  had  remained  is 
name  ;  that  B.  had  sold  the  stock  and  paid 
produce  to  A.,  and  that  it  had  been  agreed 
the  stock  should  be  replaced  and  transferre 
B.,  and  the  condition  was,  that  if  A. ,  before 
5th  of  June  following,  purchased  stock,  and  ti 
ferred  it  to  B.,  and  paid  to  B.,  in  lieu  of  divide 
such  sums  as  B.  would  have  been  entitled  t* 
ceive  for  dividends  if  the  stock  had  continue 
his  name,  at  such  times  and  in  such  proport 
and  in  such  manner  as  the  dividends  would  1 
been  payable  to  B.  if  the  stock  had  not  1 
sold,  then  the  bond  to  be  void.  Breach, 
that  A.  did  not  on  the  5th  of  June,  or  si 
purchase  the  stock  and  transfer  to  B.  or  tc 
administrator;  secondly,  that  the  dividend 
the  stock  had  remained  in  B.'s  name,  would  1 
been  payable  half-yearly,  and  the  first  and 
one  of  such  dividends  before  the  5th  of  i. 
would  have  been  payable  on  the  5th  of  Jam 
1813  ;  that  on  the  11th  of  September,  182' 
died ;  that  if  the  stock  had  continued  in 
name,  or  his  administrator's,  the  dividends  w 
have  been  paid  half-yearly,  and  that  there  y^ 
large  sum  payable  in  lieu  of  such  dividends, 
due  after  B.'s  death,  and  that  the  stock  had 
been  transf  eiTcd,  and  A.  had  failed  to  pay  the 
due  in  lieu  of  dividends.  Plea,  that  the  caus* 
action  did  not  accrue  within  twenty  years  i 
before  action.  Replication,  as  to  the  first  brc 
that  while  the  stock  remained  untransferred, 
the  money  was  due  in  lieu  of  the  dividends 
the  10th  of  September,  1824,  A.  made  an  acki 
ledgment  to  B.  that  the  stock  remained  unti 
ferred,  by  A.  making  satisfaction  to  B.  on  acco 
and  that  the  action  was  brought  within  tw< 
years  after  such  acknowledgment ;  and  as  to 
other  causes  of  action,  that  they  did  accrue  wi 
twenty  years.  Rejoinder,  as  to  the  first  par 
the  replication,  a  traverse  of  the  bringing  of 
action  within  twenty  years  after  the  acknowl 
ment,  and  issue  thereon  ;  and  as  to  the  second 
of  the  replication,  issue  was  joined.  1 1  was  pre 
that  B.  nad,  since  the  advance,  agreed  to  b< 
and  lodge  with  A.,  that  the  amount  was  t< 
deducted  from  the  interest  of  the  money  wl 
A.  had  borrowed,  and  that  a  settlement  shouh 
made  every  six  months.  B.  had  boarded 
lodged  with  A.  till  B.'s  death,  but  no  settlen 
had  ever  taken  place,  though  frequently 
manded  by  B. : — Held,  first,  that  supposing 
issue  rais^  upon  the  rejoinder  cast  upon 
plaintiff  the  burthen  of  proving  that  the  ackn 
ledgment  was  made  within  twenty  years  be 
action,  there  was  sufficient  evidence  to  ent 
the  plaintiff  to  a  verdict.  Blair  v.  Ormond 
Q.  B.  423  ;  20  L.  J.,  Q.  B.  4  ;  15  Jur.  1054. 

Held,  secondly,  that  the  bond  was  not  wil 
the  3  &  4  Will.  4,  c.  42,  s.  5,  and  that  the  repl 
tion,  therefore,  was  no  answer  to  that  part  of 
plea  which  related  to  the  first  breach.    lb. 

But  held,  thirdly,  that  the  part  of  the  condil 
which  stipulated  for  the  payment  from  tim< 
time  of  the  sums  payable  in  Uen  of  the  dividei 
still  remained  in  force,  as  to  so  much  as 
accrued  due  within  twenty  years  before  act 
the  penalty  of  the  bond  not  having  been  insis 
upon  in  respect  of  sums  accruing  due  earlier. 
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Bond  Szecmtod  in  India.] — Specialty  debts  in 
India  have  no  higher  legal  valac  nor  greater 
efficacy  than  simple  contract  debts ;  and  the 
same  period  of  limitation,  viz.,  three  years,  bars 
the  remedy  for  both,  but : — Held  by  Lopes,  J., 
that  where  an  action  on  a  bond  executed  in 
India  is  brought  in  England,  the  bond  cannot  be 
treated  as  a  simple  contract ;  and,  therefore,  as 
the  English  Statutes  of  Limitation  apply,  the 
remedy  is  not  barred  until  after  the  lapse  of  the 
period  of  twenty  years  prescribed  by  3  &  4 
Will.  4,  c  42,  s.  3,  as  the  limitation  for  actions 
on  contracts  under  seal.  Alliufiec  Bank  of 
/siada  V.  Carey,  5  C.  P.  D.  429 ;  49  L.  J..  C.  \\ 
781  ;  29  W.  R.  306 ;  44  J.  P.  735. 

Whether  Payable  ont  of  Land.] — Money  due 
upon  a  bond,  in  which  the  heirs  of  the  obligor 
arc  bound,  is  not  money  charged  upon  or  payable 
ont  of  land  within  3  &  4  Will.  4,  c.  27,  s.  40. 
Jtoddam  v.  Morley,  1  De  0.  &  J.  1  ;  26  L.  J., 
Ch.  438  ;  3  Jur.,  N.  S.  449. 

Pleae  of  Payment.] — To  an  action  on  a  bond, 
a  plea  setting  out  the  bond,  which  appeared  to 
be  conditioned  for  the  payment  of  money,  and 
the  performance  of  covenants,  and  alleging  that 
the  cause  of  action  in  the  declaration  mentioned 
did  not  accrue  within  twenty  years,  is  bad. 
Sandert  v.  Coxcard.  1  D.  &  L.  1012 ;  13  M.  &  W. 
65  ;  13  L.  J.,  Ex.  342. 

In  an  action  on  a  bond,  which  appeared  to  be 
conditioned  for  the  performance  of  the  covenants 
or  conditions  contained  in  a  deed,  a  plea  that  no 
cause  of  action  in  respect  of  the  bond,  by  reason 
of  any  breach  of  the  condition  of  the  bond,  or  of 
the  covenants  or  conditions  in  the  deed,  had  ac- 
crued at  any  time  within  twenty  years  next 
})eforc  the  commencement  of  the  suit,  is  bad  ; 
first,  for  not  setting  out  the  deed  ;  and,  secondly, 
l)ecau8e  it  did  not  clearly  api)ear  whether  the 
jplea  meant  that  every  condition  or  covenant  was 
to  be  performed  and  was  broken  more  than 
twenty  years  before  the  commencement  of  the 
suit,  or  that  during  such  twenty  yeare  every  con- 
dition or  covenant  had  been  duly  performed  ; 
and  if  the'  latter  was  the  meaning  of  the  plea,  it 
was  incorrect  in  form,  as  the  plea  ought  to  have 
«ihewn  affirmatively  that  the  condition  was  duly 
performed.  Sanders  v.  Coward^  15  M.  &  W.  48 ; 
3  D.  &  L.  281  ;  15  J.  L.,  Ex.  97  ;  10  Jur.  18(5. 

Semble,  the  proper  form  of  plea  would  have 
been  to  set  out  the  deed,  to  aver  performance  of 
all  that  was  performed  within  twenty  years,  to 
admit  the  breaches  beyond  twenty  years,  and  to 
those  breaches  to  plead  the  Statute  of  Limita- 
tions.   Ih, 

To  a  declaration  on  a  bond  not  setting  out  any 
condition,  plea,  that  the  debt  and  cause  of  action 
did  not  accrue  within  twenty  years.  At  the  trial 
the  bond  and  condition  were  produced,  when  it 
appeared  that  the  bond  had  been  executed  more 
than  twenty  years,  but  that  the  condition  was 
for  the  payment  of  the  money  after  the  death  of 
a  party  who  was  i)roved  to  have  died  within 
twenty  years: — Held,  that  the  plea  was  dis- 
proved. Turkey  V.  HawkiM,  4  C.  B.  655  ;  16 
L.  j.,  C.  P.  209  ;  11  Jur.  919. 

Aeknowledgment  by  Payment  of  Interest.] — 
A  tenant  for  life  of  devised  real  estates,  for  many 
years  and  up  to  the  time  of  his  death,  paid  in- 
terest on  a  bond  debt  of  his  devisor,  in  which  the 
heirs  were  bound  : — Held,  that  tho  payment  of 
VOL.  in. 


interest  by  the  tenant  for  life  was  such  an 
acknowledgment  by  a  party  interested  as  came 
within  the  proviso  in  3  &  4  Will.  4,  c.  42,  s.  5, 
and  kept  the  bond  alive  in  its  integrity,  not  only 
as  against  the  party  making  the  payment,  but 
also  against  all  other  parties  liable  on  the  bond. 
Roddam  v.  Morley,  1  De  G.  &  J.  1  ;  26  L.  J., 
Ch.  438  ;  3  Jur.,  N.  S.  449. 

In  1833,  trustees  of  a  marriage  settlement  lent 
to  the  husband,  at  interest,  some  of  the  money 
settled  to  the  separate  use  of  his  wife,  on  security 
of  the  joint  bond  of  the  husband  and  the  de- 
fendant. No  interest  was  paid,  but,  on  the  31st 
October,  1847,  it  was  arranged  between  the 
trustees  and  the  husband  and  wife  that  she 
should  give  the  trustees  her  receipt  for  the 
interest  up  to  that  date,  which  she  accordingly 
did.  She  afterwards  from  time  to  time  gave 
receipts  for  each  halt-year's  interest  up  to 
November,  1860.  No  money  ever  passed  : — 
Held,  that  the  transaction  sKounted  to  a  pay- 
ment or  satisfaction  of  the  interest,  so  as  to  take 
the  case  out  of  the  3  &  4  Will.  4,  c.  42,  s.  5. 
Aims  V.  Smith,  1  H.  &  C.  238. 

Before  8*4  WiU.  4,  e.  48.]— Before  the 
statute,  twenty  years  without  any  demand  was 
of  itself  a  presumption  that  a  bond  had  been 
paid.  Oswald  v.  Lei^h,  1  T.  R.  270 ;  8.  P., 
CoUell  V.  Budd^  1  Camp.  27  ;  Hillary  v.  Waller ^ 
12  Ves.  288. 

Payment  of  money  secured  by  a  bond  was  not 
to  be  presumed,  although  more  than  twenty  years 
had  elapsed  since  an  acknowledgment  that  any 
sum  was  dae  upon  it,  if  the  obligee,  ever  since 
that  acknowledgment,  had  resided  abroad.  iVVu;- 
man  V.  Neioman,  1  Stark.  101. 

Indorsements  on  a  bond,  acknowledging  the 
receipt  of  interest,  or  payment  of  part  of  the 
principal,  were  not  evidence  against  the  obligor, 
to  prove  that  the  bond  was  on  foot,  without 
shewing  that  they  were  on  the  bond  recently 
after  their  dates,  and  at  a  time  when  their  pur- 
port was  contraiy  to  the  interest  of  the  obligee, 
Rose  V.  Bryant,  2  Camp.  321. 

The  producing  a  receipt  for  interest  within 
twenty  years,  indorsed  on  a  bond  by  the  obligee, 
was  sufficient  to  take  off  the  presumption  of  * 
payment,  though  no  proof  was  given  when  such 
receipt  was  written  and  signed.  Barringtoti 
{Lord)  V.  Searle,  3  Bro.  P.  C.  593. 

Where  in  an  action  on*  bond  more  than  twenty 
years  old,  to  rebut  the  presumption  of  payment, 
the  obligee  gave  evidence  of  payment  of  interest 
by  the  obligor  to  A.,  equal  in  amount  to  the  in- 
terest that  would  become  due  on  the  bond: — 
Held,  that  an  indorsement  on  the  bond  in  the 
handwriting  of  the  obligee,  and  which  appeared 
to  have  been  made  at  or  about  the  time  when 
the  bond  was  executed,  but  which  was  not  proved 
to  have  been  ever  seen  by  the  obligor,  stating 
that  the  bond  was  given  to  the  obligor  in  trust 
for  A.,  was  admissible  to  connect  the  payment  of 
interest  with  the  bond.  Gleadow  v.  Atkt'n,  1  C. 
&  M.  410 ;  3  Tyr.  289. 


IV.    SETTING  ASIDE  DEEDS  AND  BONDS. 

1.  JUBISDICTION. 
a.  Voluntary  Deeds. 

Presumption  of  Knowledge  of  Contents.] — In 

the  absence  of  evidence  to  the  contrary,  there  is 
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a  legal  presamption  that  a  man  knows  the  con- 
tents of  a  deed  which  he  executes.  Cooper^  In 
rCy  Cooper  y.  Ve*ey,  20  Ch.  D.  611  ;  51  L.  J.,  Ch. 
862 ;  47  L.  T.  89  ;  30  W.  R.  648. 

If  made  without  Power  of  Xevoeation.]— The 
absence  of  a  power  of  levocation  is  a  ground 
upon  which  a  voluntaiy  deed  will  be  set  aside 
at  the  suit  of  a  subsequent  purchaser  for  yalue, 
though  there  be  no  trace  of  fraud  or  undue  in- 
fluence, if  it  appears  that  the  propriety  of 
reserving  the  power  of  reyocation  was  not  im- 
pressed upon  the  grantor.  Mottntford  y.  Keent^ 
24  L.  T.  925  ;  19  W.  R.  708. 

A  father  being  seised  in  fee  of  a  large  estate, 
and  haying  a  small  estate  for  life  with  remainder 
to  his  son  in  tail  male,  the  father  and  son  executed 
a  deed  of  conyeyanoe  to  the  father  in  fee  of  the 
small  estate,  and  ^  deed  of  settlement  of  the 
large  estate  to  the  use  of  the  father  for  life,  with 
remainder  to  the  son  for  life  with  remainder  to 
the  eldest  and  other  sons  of  the  son  successively 
in  tail  male.  The  deed  contained  no  powers  of 
jointuring  widows  or  of  raising  portions  for 
younger  children.  A  joint  power  of  revocation 
appeared  in  the  draft  as  originally  prepared  by 
counsel,  but  had  been  struck  out.  The  father 
and  son  had  each  a  wife  and  a  large  family,  and 
each  declared  that  had  he  been  aware  of  the 
effect  of  the  deed  he  would  not  have  executed 
it: — Held,  that,  under  the  circumstances,  the 
deed  must  be  rectified  by  adding  a  power  of 
revocation,  and  with  the  plaintiffs*  consent  it 
was  directed  that  a  new  settlement,  with  all 
))roper  powers,  should  be  made  under  the  direc- 
tion of  the  court.  Welman  v.  Welman,  15  Ch. 
D.  570  ;  49  L.  J.,  Ch.  736  ;  43  L.  T.  145. 

Held,  also,  that  the  settlement  was  voluntary 
as  regarded  all  persons  other  than  the  plaintifb. 
lb, 

Costs.] — ^A  decree  being  made  for  setting 

aside  a  voluntary  settlement,  on  the  ground  of 
the  omission  of  a  power  of  revocation  : — ^Held, 
that  the  solicitor  who  had  prepared  the  deed, 
and  who  was  one  of  the  trustees  namc^l  in  it, 
must  pay  his  own  costs  as  a  penalty  for  not 
having  called  the  settlor's  attention  to  the  ab- 
sence of  the  power.  Iletishall  v.  Fereday^  21 
W.  R.  240. 

Circumstances  under  which  a  voluntaiy  deed 
will  be  set  aside.    /*.,  21  W.  R.  570— L.  J. 

^ Onus  of  Proof.]— When  a  voluntary  deed 

is  impeached,  the  onus  of  supporting  it  does  not 
necessarily  rest  upon  those  who  set  it  up.  Nor 
is  a  voluntary  deed  of  settlement  voidable  by 
the  settlor  merely  because  it  does  not  contain  a 
power  of  revocation.  Henry  v.  Arnistronyy  18  I 
Ch.  D.  668  ;  44  L.  T.  918  ;  30  W.  R.  472. 

When  a  prrantee,  under  a  deed  purporting  to 
be  a  conveyance  for  valuable  consideration,  at- 
tempts to  support  the  grant  as  a  gift,  the  onus 
of  proving  that  such  a  gift  was  intended  and 
made  is  thrown  upon  the  grantee,  and  clear  evi- 
ilcnce  in  support  of  the  gift  will  be  required. 
(\mltxoa9  V.  Swan,  22  L.  T.  539  ;  19  W.  R. 
485. 

Explanation  of  Terms.] — In  order  to  support  a 
voluntary  settlement,  it  must  Ikj  shewn  that  all 
the  provisions  arc  proper  and  usual ;  or  if  there 
arc    any  unusual    provisions,    that    they  were 


brought  to  the  notice  of  and  understood  by 
settlor.  Phillipi  v.  Mullings,  7  L.  R.,  Ch.  5 
41  L.  J.,  Ch.  211 ;  20  W.  R.  129. 

No  general  rule  can  be  laid  down  as  to 
proper  and  usual  provisions  in  such  a  settlen 
out  a  power  of  revocation  is  not  essentiaL 

A  young  man  of  improvident  habits,  being 
titled  to  a  sum  of  money,  was  induced  by 
trustee  of  the  money,  and  by  a  solicitor,  to 
cute  a  settlement  by  which  he  assigned  a  pai 
the  money  to  trustees  to  invest  and  to  pay 
during  his  life  the  income  on  such  part  as  1 
should  think  fit,  and  after  his  death  on  trus 
hold  the  same  for  his  wife  and  children,  if  i 
and  subject  thereto  for  certain  cousins  of 
He  had  no  power  of  appointment  in  defaul 
issue,  and  no  power  of  revocation,  and  no  pc 
to  appoint  new  trustees.  The  deed  was  explaj 
to  him,  and  the  particular  clauses  were  broi 
to  his  notice  : — Held,  that  the  deed  could 
be  set  aside  by  the  settlor.    lb. 

The  absence  of  a  power  of  revocation,  and 
fact  that  the  attention  of  the  settlor  was 
Qftlled  to  that  absence,  do  not  make  a  volun 
settlement  invalid;  they  are  merely  circ 
stances  to  be  considered  in  deciding  on 
validity  of  a  voluntary  settlement.  A  wi 
instructed  a  solicitor  to  prepare  a  deed  sett 
certain  houses  and  buildings  on  herself  for 
life,  and  after  her  death  for  the  benefit  of 
children.  The  deed,  as  prepared,  did  not  exa 
correspond  with  the  instructions,  but  was  ] 
over  to  and  executed  by  her.  There  was 
suggestion  made  to  her  that  the  deed  ough 
contain  a  power  of  revocation.  Some  y 
afterwards  she  burnt  it,  and  expressed  satis 
tion  at  having  got  rid  of  it.  She  execute 
mortgage  of  part  of  the  settled  property,  a 
asking  Uie  consent  of  a  son  who  was  both  hi 
ficially  interested  and  a  trustee  of  the  settlem 
and  made  a  will  purporting  to  dispose  of 
whole  property  : — Held,  that,  under  the  circ 
stances,  the  deed  of  settlement  was  valid, 
not  affected  by  the  want  of  a  power  of  revoca 
or  by  the  divergence  from  the  instructions.  I 
V.  Hall,  8  L.  R.,  Ch.  430  ;  42  L.  J.,  Ch.  444 
L.  T.  383 ;  21  W.  R.  373.  Reversing  27  L 
115  ;  20  W.  R.  797. 

VolxiBtarj  Settlement  of  Landa— Powei 
Attorney.] — B.  executed  a  voluntary  settlen 
of  land  in  favour  of  his  wife  and  children,  wl 
contained  a  power  of  sale.    Subsequently, 
being  about  to  leave  England,  executed  a  po 
of  attorney  to  £.,  authorizing  him  to  sell  al 
any  of  his  lands,  but  in  general  terms.    E 
B.'s  attorney,  agreed  to  sell  a  portion  of  the  1 
comprised  in  the  settlement  to  the  defends 
and  the  defendant  contracted  the  next  day, 
4th  May,  1876,  to  sell  the  same  piece  of  lane 
the  plaintiffs.    On  the  execution  of  this  cont: 
a  deposit  of  2001.  was  paid,  and  the  purchase 
to  be  completed  on  the  1st  January,  1877. 
title  was  objected  to  by  the  plaintiffs  on 
ground   that   the   power  of  attorney  did 
authorize  the  sale  to  the  defendant,  and  an  ac 
was  commenced  in  the  Exchequer  Divisioi 
August,  1877.  for  the  return  of  their  deposit, 
for  damages  for  breach  of  the  contract ;  the 
fendant  asserted  that  the  contract  was  bine 
and  the  title  good,  and  by  his  counter-cl 
asked  for  specific  performance.    An  order 
been  obtained  by  consent  in  another  actioi 
administer  the  trusts  of  the  settlement,  confi 
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ing  the  proposed  sale  by  E.  to  the  defendant, 
and  it  had  also  been  decided  in  the  action  that 
an  OTder  might  be  made  directing  a  person  to 
convey  for  B.  The  defendant  subsequently 
offered  a  oonveyance  direct  from  B.  or  from  the 
trustees  of  the  settlement,  which  was  declined  : 
— Held,  by  Bacon,  V.-C,  that  the  power  of  at- 
torney did  not  authorize  E.  to  sell  to  the  defen- 
dant any  portion  of  the  land  comprised  in  the 
settlement ;  and  that  such  a  sale  was  not  suffi- 
cient to  cidl  into  operation  the  statute  27  Eliz. 
c  4  ;  that  the  plaintiifs  could  not  be  affected  by 
the  order  in  the  administration  action ;  and  that, 
the  title  being  defective,  the  plaintiffis  were  en- 
titled to  reoover  the  deposit,  with  the  costs  of 
the  action  ;  the  damages,  to  be  ascertained,  to 
be  limited  to  the  conveyancing  costs.  OenereU 
Meat  Supply  Attociation  v.  Sonffler,  41  L.  T. 
719— C.  A. 

Decision  of  Bacon,  V.-C,  affirmed  on  appeal, 
on  the  ground  that  the  trustees*  suit,  being  a 
suit  for  the  exeoution  of  the  trusts  of  the  settle- 
ment, there  was  no  jurisdiction  in  it  to  make  an 
order  to  confirm  a  sale  in  derogation  of  those 
trusts.    lb. 


What  is   snffloiant  to  Support.]  —  A 


loan  of  150/.,  on  the  security  of  a  promissory 
note  payable  on  demand,  is  sufficient  considera- 
tion to  support  a  settlement  of  land,  and  to  take 
it  oat  of  tne  27  Eliz.  c.  4.  Bayttpoole  v.  Chlli'Mj 
22  L.  T.  650 ;  18  W.  R.  730.  Affirmed.  6  L.  B., 
Ch.  228 ;  40  L.  J.,  Ch.  289 ;  25  L.  T.  282 ;  19 
W.  R.  363. 

In  deciding  whether  a  deed  is  voluntary  or  not, 
the  court  will  anxiously  lay  hold  of  any  circum- 
stances shewing  a  consideration  moving  from 
the  grantee  to  the  grantor.  Rasher  v.  Williams^ 
20  L.  R.,  Eq.  210 ;  44  L.  J.,  Ch.  419 ;  32  L.  T. 
387  ;  23  W.  R.  561. 

A  deed  conveying  the  whole  of  the  real  estate 
of  the  grantor,  and  otherwise  voluntary,  con- 
tained a  covenant  by  the  grantee  under  certain 
specified  circumstances  to  build  a  house  on  part 
of  the  estate  conveyed  within  a  limited  period, 
but  there  was  no  shifting  clause  or  provision  for 
defeasance  in  case  of  non-performance  of  the 
covenant : — Held,  that  the  covenant  raised  no 
consideration  affecting  the  voluntary  nature  of 
the  contract,  and  specmc  performance  decreed  of 
a  contract  (subsequent  to  the  settlement)  made 
by  the  settlor  for  sale  of  part  of  the  estate.    lb. 


Validity   of— 87    Blis.    c.    4.]  — The 


27  Eliz.  c.  4,  against  fraudulent  conveyances, 
enables  a  settlor  to  defeat  a  settlement  which 
he  has  created  on  behalf  of  his  family,  but 
it  only  does  so  upon  a  subsequent  conveyance  to 
a  purchaser  for  actual  value.  A  mortgagee  is  a 
purchaser  within  the  meaning  of  the  statute. 
Didphin  V.  Aylward,  4  L.  R.,  H.  L.  486  ;  23  L.  T. 
636. 

Where  a  voluntary  settlement  has  been  made, 
rabscquent  judgment  creditors  of  the  settlor  can- 
not acquire  rights  in  derogation  of  it  which  the 
settlor  himself  would  not  have  possessed.   lb. 

A  court  of  equity  will  not  interfere  actively 
against  a  volunteer  through  the  medium  of  a 
person  (not  a  purchaser  for  value)  claiming  only 
through  him  who  has  created  the  voluntary 
Fcttlement.    lb. 

Xx  post  fiMto  Consideration— Marriage.]— Tlic 
court,  having  come  to  the  conclusion,  as  a  matter 


of  fact,  that  the  marriage  of  W.  had  taken  placo 
upon  the  faith  of  a  previous  voluntary  settle- 
ment made  by  his  father : — Held,  first,  that  the 
marriage  supplied  an  ex  post  &cto  consideration 
for  the  settlement.  Guardian  Aiiuranee  Com' 
pany  v.  Avonmore  (VUcountX  6  Ir.  R.,  Eq.  391. 

Held,  secondly,  that,  in  such  a  case,  there  is 
no  presumption  as  to  whether  or  not  a  marriage 
had  taken  place  on  the  faith  of  the  voluntary 
deed,  but  that  it  is  the  duty  of  the  court,  in  the 
absence  of  direct  proof,  to  form  a  reasonable 
judgment,  by  way  of  inference  from  the  circum- 
stances shewn  to  have  existed,  whether  or  not 
the  parties  did  know  of  the  deed  and  act  on  it 
lb. 

A  son,  who,  under  a  voluntary  settlement 
executed  by  his  father,  was  entitled  in  remainder 
to  an  estate  for  life  with  remainder  to  his  fii'st 
and  other  sons  in  tail,  subsequently  to  his  mar- 
riage joined  his  father  in  two  mortgages,  which 
recited  that  his  &ther  was  seised  in  fee,  and 
covenanted  that  he  was  so  seised ;  the  father  and 
the  two  mortgagees  executed  a  subsequent  mort- 
gage in  fee  (to  pay  them  off  and  raise  a  further 
sum),  Which  the  son  did  not  execute,  but  was 
aware  of  and  joined  in  a  collateral  deed  for  the 
purpose  of  barring  all  possible  estates  tail  and 
vesting  the  fee  in  his  father ;  part  of  the  money 
raised  by  all  the  mortgages  being  for,  and  applied 
to,  the  use  of  the  son : — ^Held,  that  he  was 
estopped  from  setting  up  against  his  own  acts 
any  estate  which  he  had  at  the  time  of  the  mort- 
gages, and  that,  therefore,  the  mortgage  was  a 
good  eharge  on  his  life  estate.    lb. 

Arrangement  not  Complete.] — A  voluntaiy 
deed,  by  which  a  father  purported  to  convey  his 
property  to  his  son  absolutely,  but  which  did  not 
carry  into  effect  the  whole  arrangement  between 
them,  was  set  aside  at  the  instance  of  the  father 
after  the  son's  death.  Hughes  v.  Seanor^  18  W.  R. 
1122. 

A  mortgage  effected  by  the  son  upon  the  pro- 
perty, the  father,  though  in  possession,  allowing 
the  son  to  act  as  if  absolute  owner,  upheld.    lb. 

b.  nioffaL 

Illegality  must  elearly  Appear.] — A  court  of 
equity  will  not  at  the  instance  of  a  settlor  or  his 
legal  person^  representative,  adversely  set  aside 
a  settlement  by  which  the  settlor  confers  on  a 
stranger  the  absolute  beneficial  interest  in  pro- 
perty legally  vested  in  trustees,  although  such 
settlement  may  have  been  made  for  an  illegal 
consideration  not  appearing  on  the  face  of  the 
instrument.  Ayerst  v.  Jenkins,  16  L.  R.,  Eq. 
275  ;  42  L.  J.,  Ch.  690 ;  29  L.  T.  126 ;  21  W.  R. 
878. 

A  widower,  two  days  before  going  through  the 
ceremony  of  marriage  with  his  deceased  wife's, 
sister  (which  ceremony  was  known  to  both  par-w 
ties  to  be  invalid),  executed  a  deed  by  whicn  it 
was  recited  that  he  was  desirous  of  making  a 
settlement  and  provision  for  the  lady,  and  had. 
transferred  certain  shares  into  the  names  of 
trustees  upon  the  trust  thereinafter  declared, 
being  for  the  separate  and  inalienable  use  of  the 
lady  during  her  life,  and  after  her  death  as  she 
should  by  deed  or  will  appoint ;  and  they  after- 
wards lived  together  as  man  and  wife  until  the 
widower's  death.  Ten  years  after  such  deaths 
and  some  time  after  the  lady  had  married,  th 
legal  personal  representative  of  the  settlor 
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stituted  a  suit  to  set  aside  the  settlement,  as 
being  founded  on  a  bad  and  illegal  considcitition  : 
— Held,  that  the  suit  eould  not  be  maintained.  lb. 

In  order  to  deprive  a  plaintiff  of  his  right  to 
relief  in  equity  on  the  ground  of  illegality  in  the 
transaction  in  respect  of  which  such  relief  is 
soughtf  there  must  be  such  a  degreee  of  illegality 
as  is  free  from  all  doubt.  Barton  v.  Jfuir^  6 
L.  R.,  P.  C.  134 ;  44  L.  J.,  P.  C.  19  ;  31  L.  T.  593 ; 
28  W.  R.  427. 

The  court  will  not  refuse  relief  to  an  injured 
party  to  a  deed  on  the  ground  that  he  has  executed 
it  with  an  illegal  purpose,  if  that  purpose  has  not 
taken  eflEect.  Symes  v.  Hvghe*^  9  L.  R.,  Eq.  475 ; 
39  L.  J.,  Ch.  304  ;  22  L.  T.  462. 

Vatore  of  niegality.] — An  action  having  been 
brought  against  the  defendant  for  illegally  pledg- 
ing quantities  of  tobacco,  and  he  having  plead^ 
a  release  given  to  him  by  one  of  the  parties  in- 
terested in  the  tobacco,  the  court  refused  to  set 
aside  the  plea,  the  releasor  having  an  immediate 
interest  in  the  money  sought  to  be  recovei^,and 
no  iraud  being  shewn.  Phillijjs  v.  Clagetty  11 
M.  &  W.  84  ;  2  D.,  N.  S.  1004  ;  12  L.  J.,  Ex.  275. 

A  court  of  law  has  no  jurisdiction  to  set  aside 
a  release  which  is  good  in  law ;  but,  in  the  exer- 
cise of  its  equitable  jurisdiction,  it  may  interfere 
to  prevent  a  defendant  from  pleading  a  release 
where  it  would  be  a  manifest  fraud  on  a  third 
party  seeking  to  enforce  a  demand  against  the 
defendant,  and  a  party  to  the  fraud.    lb. 

A  bond  given  to  persons  to  whom  the  obligor 
had  lost  bets  on  horse-races,  which  he  was  unable 
to  pay,  in  order  to  prevent  them  from  taking  the 
steps  which,  under  the  conventional  code  esta- 
blished among  betting  men,  they  were  entitled 
to  take,  and  which  would  have  been  followed  by 
consequences  involving  the  obligor  in  considera- 
ble pecuniary  loss,  is  valid,  and  provable  against 
the  obligor's  estate.  Bubb  v.  Yelvcrto?i,  9  L.  R., 
Eq.  471  ;  39  L.  J.,  Ch.  428 ;  22  L.  T.  258 ;  18 
W.  R.  512. 

To  an  action  on  a  bond  against  an  executor,  he 
pleaded  that  the  plaintiff  had  seduced  and  com- 
mitted adultery  with  the  wife  of  his  testator, 
between  whom  and  the  plaintiff  it  was  agreed, 
that  in  consideration  that  the  testator  would  not 
•expose  and  make  public  the  conduct  of  the 
plaintiff,  he  would  not  sue  on  the  bond : — Held, 
that  there  waa  no  valid  consideration  for  the 
iigreement,  and  that  the  plea  was  bad.  BroiPii 
V.  Briw',  1  Ex.  D.  5  ;  45  L.  J.,  Ex.  129  ;  33  L.  T. 
703  ;  24  W.  R.  177. 

The  illegality  of  the  condition  of  the  bond 
may  be  shewn  by  the  plaintiff  in  stating  the 
bond  itself,  with  the  condition  in  his  declaration  ; 
or,  if  he  omits  to  state  the  condition,  it  may  be 
shewn  by  the  defendant  in  his  plea,  and  the 
court  will  equally  take  notice  of  the  illegality  in 
either  case.    Durergicr  v.  FeUowcSy  1  C.  &  F.  39. 

A  bond  conditioned  to  take  possession  of  the 
effects  of  persons  dying  intestate  in  a  settlement 
on  the  coast  of  A&ica,  and  sell  the  same,  and 
remit  the  produce  to  the  African  Company  in 
Europe,  to  be  by  them  delivered  to  the  lawful 
administrator,  was  a  legal  bond.  African  Com- 
j^any  v.  Torraine^  6  T.  R.  588. 

c.  Fraud  and  lUsrepresentation. 

Damages  for  Railway  Aooident.] — ^To  a  defence 
in  an  action  for  pci-sonal  injuries,  of  a  release  by 
<leed,  it  was  replied  that  the  execution  of  the 


deed  by  the  plaintiff  was  procured  by  the  com- 
pany fraudulently  repi-esenting  for  that  purpose 
that  his  injuries  were  of  a  trivial  and  temporary 
nature,  and  that  if  they  should  afterwards  turn 
out  to  be  more  serious  than  he  then  anticipated, 
he  would  still,  even  though  he  had  executed  the 
deed,  be  in  a  position  to  obtain  and  would 
obtain  further  compensation  from  the  company  : 
— Held,  that  there  was  a  fraudulent  misrepre- 
sentation of  fact  alleged  sufficient  to  avoid  the 
deed  as  against  the  plaintiff,  who  had  been 
thereby  induced  to  execute  it.  Hirschftld  v. 
London^  Briqhton  and  South  Coast  Railway 
Companii,  2  *Q.  B.  D.  1  ;  46  L.  J.,  Q.  B.  94  ;  35 
L.  T.  473. 

Semble,  that  the  deed  would  equally  have  been 
avoided  by  the  second  allegation  that  the  fraudu- 
lent misrepresentation  had  been  as  to  the  legal 
effect  of  the  deed  which  the  plaintiff  was  thereby 
induced  to  sign.    lb. 

A  passenger  who  was  injured  by  a  railway 
accident  sent  in  a  claim  for  69H.  compensation. 
The  traffic  manager  of  the  company  called  upon 
him,  and  after  some  discussion  the  passenger 
accepted  400/.,  and  gave  a  receipt  acknowledging 
it  to  be  in  full  discharge  of  his  claims.  About 
a  year  after\vards  he  commenced  an  action 
against  the  company  for  further  compensation, 
to  which  the  company  pleaded  that  he  had  ac- 
cepted 400Z.  in  full  stitisfaction  and  discharge  of 
the  causes  of  action.  The  plaintiff  then  filed  a 
bill  to  i-estrain  them  from  relying  on  the  plea, 
and  from  setting  up  the  acceptance  of  the  400Z. 
or  the  receipt,  as  a  satisfaction  or  discharge  of 
the  damages,  except  to  the  extent  of  400/.  The 
bill  did  not  allege  fi-aud,  but  that  the  plaintiff 
had  signed  the  receipt  on  the  express  condition 
that  he  should  not  thereby  exclude  himself  from 
further  comi)ensation  if  his  injuries  turned  out 
more  serious  than  was  supposed  at  the  time  : — 
Held,  that  as  the  statement  in  the  receipt  could 
be  rebutted  by  evidence  that  the  plaintiff  did  not 
receive  the  money  in  full  satisfaction  of  all  de- 
mands, the  whole  case  could  be  tried  at  law 
better  than  in  equity;  and  that  the  bill  ought 
to  be  dismissed.  Lee  v.  Lancashire  and  York' 
shire  Builway  Company ,  6  L.  R.,  Ch.  527  ;  25 
L.  T.  77  ;  19  AV.  R.  729. 

For  Non-Payment  of  Costs.] — A  remainderman 
who  failed  in  a  suit  instituted  by  him  against 
the  tenant  for  life  in  respect  of  alleged  lAttste, 
and  who  was  ordered  to  pay  the  costs  of  the  suit, 
sold  his  remainder  and  executed  a  conveyance  of 
it  to  the  purchaser  before  the  costs  could  be 
taxed,  and  he  paid  his  solicitor's  bill  out  of  the 
proceeds  of  the  sale  without  leaving  sufficient  to 
pay  the  defendant's  costs  of  the  suit,  and  without 
having  any  means  of  paying  them  : — Held,  that 
the  defendant  was  not  entitled  to  have  the  con- 
veyance set  aside  or  declared  fraudulent,  or  to 
recover  from  the  remainderman's  solicitor  the 
portion  which  the  solicitor  had  received  of  the 
proceeds  of  the  sale  in  payment  of  his  costs,  and 
that  the  fact  of  the  purchaser  having  or  not 
having  notice  of  the  circumstances  attending  the 
sale,  or  the  purpose  of  it,  was  immaterial.  Xort- 
cliffc  V.  Warburton,  4  De  G.,  F.  k  J.  449. 

Obtained   by  Fraud  of  Sheriff's   Offieor.]— 

A  sheriff  cannot  recover  on  an  indemnity  bond 
which  has  been  procured  by  the  fraud  of  his  own 
officer.  B4iplui4>l  v.  Goodman,  3  N.  &  P.  547  ;  8 
A.  &  E,  565  ;  1  W.,  \V.  &  H.  363. 
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A  pica  to  an  action  on  such  a  bond,  tliat  it 
was  obtained  by  the  sheriff  and  others  in  col- 
losion  with  him  by  fraud  and  covin,  is  a  good 
plea.    lb, 

d.  In  other  Cases. 

To  escape  Forfeiture  for  Felony.]— A  person 
being  in  prison  on  a  charge  of  felony,  in  order  to 
aroid  a  ^rfeitore  of  his  property  In  the  event  of 
a  conviction,  executed  a  voluntary  deed,  assign- 
ing his  personal  estate  to  his  brother  absolutely. 
He  was  tried,  found  not  guilty,  on  the  ground 
of  insanity,  and  ordered  to  be  imprisoned  as  a 
lunatic  during  her  Majesty^s  pleasure : — Held, 
that  the  deed,  being  without  consideration,  and 
executed  by  an  insane  person  under  a  total  mis- 
apprehension, was  inoperative,  and  that  the 
representatives  of  the  brother  took  no  interest 
under  it  Mannivg  v.  Gill,  13  L.  R.,  Eq.  483  ; 
41  L.  J.,  Ch.  736  ;  26  L.  T.  14  ;  20  W.  R.  357  ; 
12  Cox,  C.  C.  274. 

Bnress.] — The  moment  that  a  person  who  in- 
fluences another  docs  so  by  the  uireat  of  taking 
away  from  that  other  something  he  then  pos- 
sesses, or  of  preventing  him  from  obtaining  an 
advantage  he  would  otherwise  have  obtained, 
then  the  act  of  the  person  excmsing  the  influ- 
ence becomes  coercion,  and  ceases  to  be  per- 
saasion  or  consideration.  Ellis  v.  Barker,  40 
L.  J.,  Ch.  603 ;  25  L.  T.  7  ;  19  W.  R.  »63. 
Affirmed  on  appeal,  7  L.  R.,  Ch.  104  ;  41  Ir.  J., 
Ch.  64  ;  25  L.  T.  680  ;  20  W.  R.  160~-L.  J. 

A  plaintiff,  while  lodging  at  an  hotel,  and 
seriously  ill,  executed  a  bond  to  the  landlord  for 
1,000^.  payable  at  six  months*  date,  to  secure 
moneys  paid  and  advanced  for  the  plaintiff  for 
hotel  charges,  the  landlord  undertaking  to  rectify 
all  errors  in  the  accounts ;  a  court  of  equity 
restrained  an  action  on  the  bond,  the  plaintiff 
giving  judgment  for  the  amount  of  the  claim. 
Edwards-  Wood  v.  Bdldwhi,  4  Giff.  613. 

Beleaee.] — ^Where,  in  an  action  by  a  provi- 
sional committee  suing  on  behalf  of  a  railway 
company,  one  of  the  plaintiffs,  who  held  fifty 
shaies  in  the  undertaking,  executeil  to  the  de- 
fendant a  release  of  the  cause  of  action,  the 
court  refused  to  set  aside  the  plea,  the  releasor 
having  a  valid  interest  in  the  (X)ncern,  and  not 
being  a  mere  trustee.  Raicstor)w  v.  Gandcll,  15 
M,  &  W.  304  ;  4  Railw.  Cas.  295  ;  3  D.  &  L.  682  ; 
15  L.  J.,  Ex.  291  ;  10  Jur.  294. 

After  declaration  the  plaintiff  executed  a  re- 
lease to  the  defendant,  and  gave  his  own  attorney 
notice  not  to  proceed  ;  the  release  was  pleaded  ; 
to  this  plea  there  was  a  replication  confessing 
the  release  ;  judgment  was  signed  for  the  costs 
and  execution  issued.  Notice  was  then  given  to 
the  sheriff  by  the  plaintiff  not  to  execute  process 
on  peril  of  being  treated  as  a  trespasser,  and 
thereupon  the  plaintiff's  attorney  obtained  an 
order,  calling  on  the  plaintiff  "  or  defendant,"  to 
pay  his  costs  : — Held,  that  this  was  a  proper  case 
for  the  interference  of  the  court,  and  that  the 
form  of  the  order  was  good.  Games ,  Ex  jtarte, 
33  L.  J.,  Ex.  317. 

A  pauper  plaintiff  having,  behind  the  back  of 
his  attorney,  and  under  cireumstances  shewing 
a  desire  on  his  part  to  deprive  him  of  his  costs, 
i^reed  with  the  defendant,  in  an  action  for  un- 
liquidated damages,  to  execute  a  release,  and  the 
d<iendant  having  pleaded  such  release  puis 
darrein  continuance,  the  court,  at  the  instance 


!  of  the  attorney,  set  aside  the  plea.  Wriffht  v. 
Burrouglu'8,  3  C.  B.  344 ;  4  D.  &  L.  226  ;  15 
L.  J.,  C.  P.  277  ;  10  Jur.  860. 

Where  a  release  has  been  executed  and  the 
parties  have,  for  a  long  space  of  time,  acquiesced 
in  it,  the  mere  proof  of  errors  will  not,  in  the 
absence  of  fraud,  induce  the  court  either  to  set 
it  aside  or  to  give  leave  to  surcharge  and  falsify  ; 
but  the  nature  and  amount  of  the  errors  alleged 
and  proved  may  have  a  very  considerable  effect 
in  the  consideration  of  the  question,  whether  the 
release  was  fairly  obtained.  Millar  v.  Craig ^ 
6  Beav.  433. 

Where  a  release  of  a  legal  demand  has  been 
improperly  obtained,  a  court  of  equity  will  set 
aside  the  release,  but  will  not  decree  payment 
of  the  legal  demand.  Pa^coe  v.  Pascoe,  2  Cox, 
109. 

A  party  who,  upon  a  compromise,  having  exe- 
cuted a  general  release,  claims  relief  on  the  ground 
of  a  large  item  in  which  he  was  interested 
having  by  mistake  been  omitted  in  the  account, 
is  entitled  to  relief,  but,  to  obtain  it,  the  relca^ne 
must  be  wholly  set  aside.  Pritt  v.  Clay,  6  Beav. 
503. 

A  court  of  equity  looks  with  considerable 
jealousy  at  a  release,  executed  by  a  young  lady> 
at  or  shortly  after  attaining  twenty-one,  upon  a 
settlement  of  accounts  'between  her  ana  her 
trustees.    Parker  v.  Bloxaw,  20  Beav.  295. 


2.  Rectification. 

On  the  Ground  of  Kistake.]— By  a  mistake  in 
pencil  directions  given  to  a  clerk  or  a  stationer, 
a  clause  of  a  sentence  was  inserted  in  a  mai^iagc 
settlement,  which  on  the  face  of  the  deed  was 
repugnant  to  the  sense,  and  which  led  to  a  highly 
improbable  result.  The  fact  of  the  mistake  was 
not  admitted  by  all  parties.  The  court  did  not 
order  the  settlement  to  be  rectified ;  but,  pre- 
facing the  order  with  a  declaration  that  it  ap- 
pear^ that  the  words  in  question  were  inserted 
by  mistake,  made  an  order  for  distribution  of  the 
fund  as  if  the  clause  had  not  been  inserted.  Bo 
La  TouoJie,  In  re,  10  L.  R.,  Eq.  699  ;  40  L.  J.,  Ch. 
85.    See  also  Welman  v.  Wehnan,  ante,  col.  163. 

The  principle  of  reforming  a  deed  is  confined 
to  cases  of  mutual  mistake.  Williamson  v. 
Moriarty,  19  W.  R.  818. 

Where  Lapse  of  Time.] — The  conveyance 

on  a  sale  of  land  contained  a  reservation  of  the 
minerals  lying  thereunder  to  the  vendor,  which 
the  evidence  shewed  was  not  intended  by  either 
the  vendor  or  the  purchaser.  Five  years  after- 
wards the  purchaser  discovered  the  mistake,  and 
filed  a  bill  to  have  the  conveyance  i^ectified. 
The  vendor  after  putting  in  an  answer,  by  which 
he  denied  that  theiHi  had  been  any  mistake  on 
his  part,  died  before  he  could  be  croas-examined, 
and  the  suit  was  revived  against  his  legal  repre- 
sentative : — Held,  having  regard  to  the  lapse  of 
time  and  other  circumstances,  that  if  the  defen- 
dant did  not  consent  to  have  the  conveyance 
rectified,  the  whole  transaction  must  be  set  aside, 
in  which  event  the  plaintiff  would  be  fixed  with 
an  occupation  rent,  while  the  defendant  would 
have  to  repay  the  purchase-money,  with  interest, 
and  also  all  sums  expended  by  the  plaintiff  in 
permanent  improvements.  Bloomer  v.  SjyittlCy 
13  L.  R.,  Eq.  427  ;  41  L.  J.,  Ch.  369 ;  26  L.  T. 
272  ;  20  W.  R.  435. 
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Infuitf  Partiet.  ] — A  deed  was  executed 

purporting,  by  mistake,  to  convey  a  moiety  only 
of  real  estate,  the  intention  of  the  parties  having 
been  to  pass  the  whole.  Infants  were  interested. 
Upon  a  bill  for  rectification  : — Held,  that  a  con- 
veyance of  the  other  moiety  by  another  deed 
was  not  necessary,  and  order  made  declaring 
that  the  deed  was,  in  the  particulars  after  speci- 
fied, executed  by  mistake,  that  it  was  intended 
to  pass  the  entirety,  and  that  the  deed  ought  to 
be  rectified,  ordering  rectification  by  worcb  and 
figures,  accordingly,  and  directing  a  copy  of  the 
onler  to  be  indorsed  on  the  deed.  White  v. 
WhiU,  16  L.  B.,  Bq.  247  ;  42  L.  J.,  Ch.  288  ;  27 
L.  T.  762. 


Form  of  Judgment  Order.]— A  lady  being, 


under  four  several   instruments,   the  donee  of 

Sowers  of  appointment  amongst  her  three 
aughters,  by  four  several  deeds-poll  appointed 
one-third  of  the  several  properties,  subject  to  the 
powers,  to  one  daughter,  ana  died  without  other- 
wise having  exercised  any  of  the  powers.  One 
only  of  the  instruments  creating  the  powers 
contained  a  hotchpot  clause : — Held,  upon  the 
evidence,  that  there  was  shewn  on  the  part  of 
the  appointor  a  clear  and  manifest  intention  to 
produce  an  equality  between  the  three  daughters, 
and  that  the  three  deeds-poll  must  be  rectified 
by  the  insertion  of  clauses  in  the  nature  of  hotch- 
pot clauses.    Killick  v.  Gray,  46  L.  T.  683. 

The  court  will  order  rectification  of  a  deed  on 
the  ground  of  mistake  upon  the  evidence  of  the 
plaintiff  alone,  where  no  further  evidence  can  be 
obtained.  Uanley  v.  PeanoUy  13  Ch.  D.  545 ; 
41  L.  T.  678. 

By  a  poet-nuptial  settlement,  real  estate  be- 
longing to  the  wife  was  conveyed  unto  A.  and 
his  heirs  "  to  the  use  of "  A.,  his  executors  and 
administrators,  during  the  life  of  the  wife,  "  upon 
trust  **  to  pay  the  rents  and  profits  to  her  for  ner 
separate  use ;  and  from  and  after  her  decease,  in 
case  of  the  death  of  her  husband  in  her  lifetime, 
"  to  the  use  of  the  heii-s  and  assigns  **  of  the  wife 
for  ever :  but  in  case  of  the  wife  predeceasing 
the  husband,  then  to  the  use  of  the  husband,  his 
heirs  and  assigns  for  ever.  The  wife  having 
survived  her  husband,  she  brought  an  action 
against  A.*s  legal  personal  representative  to 
have  the  settlement  rectified  on  the  ground  that 
by  a  technical  mistake  in  the  form  of  the  settle- 
ment her  equitable  life  estate  and  the  legal 
estate  in  remainder  did  not  coalesce  within  the 
rule  in  Shellev't  cmc,  so  as  to  give  her,  as  was 
intended  in  the  events  that  had  happened,  an 
absolute  estate  in  fee : — ^Held,  that  a  conveyance 
of  the  outstanding  legal  estate  was  unnecessary. 
Ih, 

Form  of  order  for  rectification.    Ih. 

Inierting  Expreei  Ora&t  of  Bight  of  Way.] — 
Where  two  closes  in  one  ownership  adjoin,  and  a 
formed  way  leads  over  one  to  the  other  and  is 
used  therewith,  and  the  owner  grants  the  latter 
close  "with  all  ways  now  usai  therewith,"  a 
right  of  way  over  the  way  passes  to  the  grantee, 
whether  the  way  was  constructed  before  the 
unity  of  possession  or  not.  The  defendant,  the 
owner  of  two  pieces  of  land  ;  P.  and  B.,  made  an 
agreement  with  the  plaintiff  to  convey  so  that  P. 
should  belong  to  the  defendant  and  B.  to  the 
plaintiff.  The  only  access  to  B.  was  by  a  defined 
gravelled  path  crossing  P.,  which  path  it  was 
assumed  in  this  action  had  not  existed  before  the 


unity  of  possession.  By  a  conveyance  exec 
in  pursuance  of  the  agreement,  P.  and  B.,  *' 
all  ways  with  the  same  now  enjoyed,^* 
conveyed  to  a  trustee  as  to  half  thereof  U 
use  of  the  defendant  and  as  to  half  to  the 
of  the  plaintiff.  P.  was  then  occupied  by 
defendant,  B.  by  the  plaintiff.  The  defen 
stopped  up  the  path,  and  the  plaintiff  was  < 
pelled  to  buy  a  nght  of  way  over  adjoining  1 
The  plaintiff  brought  this  action,  asking  tha 
conveyance  might  be  rectified  by  vesting  J 
her  with  a  right  of  way  over  the  path,  and  ' 
ing  P.  in  the  defendant,  subject  to  the  rigl 
way  :  —  Held,  that  a  conveyance  executes 
pursuance  of  the  agreement  ought  to  have 
tained  an  express  grant  of  the  right  of  v 
that  such  right  would  have  passed  by  a  con 
auce  containing  the  common  general  wo 
that  it  was  immaterial  whether  the  way 
constructed  before  the  unity  of  possession  or: 
that  the  plaintiff  had  not  abandoned  her  rij 
and  that  she  was  entitled  to  rectification 
claimed.  Barkskire  v.  Gruhb,  18  Ch.  D.  < 
60  L.  J.,  Ch.  731 ;  46  L.  T.  383  ;  29  W.  B.  91 

See  also  M18TAKB  and  Yendob  and  I 

CHASEB. 


V.    PABTICULAB  DEEDS. 
1.  Title  DbbdSw 

CiiBtody  of  Deedi— Tenant  for  lifo.]— A  1 

tenant  for  life  of  freeholds  is  entitled  to 
custody  of  the  title-deeds  ;  and  the  court 
not  interfere  as  between  a  tenant  for  life 
remainderman,  except  where  there  is  dangc 
the  safety  of  the  deeds  if  left  in  the  hand 
the  tenant  for  life,  or  where  the  court  requ 
the  deeds  for  the  purpose  of  carrying  out  tr 
relating  to  the  property.  Leathe$  v.  Leatht 
Ch.  D.  221  ;  46  L.  J.,  Ch,  662  ;  36  L.  T.  646  ; 
W.  B.  492. 

On  an  application  by  a  tenant  for  life  in 
mainder  of  settled  estates  for  the  title-deed 
be  deposited  in  court : — Held,  that  the  ten 
for  life  in  possession  was  entitled  to  their  custc 
lb, 

A  legal  tenant  for  life  has  a  right  to  rccc 
from  a  contingent  remainderman  the  possesf 
of  the  title-deeds.  Allwiiod  v.  Heywood,  1  £ 
C.  746  ;  32  L.  J.,  Ex.  163  ;  9  Jur.,  N.  S.  108 
L.  T.  640;  11  W.  B.  291. 

With  i-espect  to  the  title-deeds,  it  is  a  sett 
doctrine  that  this  court  never  inteif  eres  as  to 
possession  of  deeds  between  a  father  tenant 
life  and  a  son  entitled  in  remainder ;  but  in 
case  of  a  stranger  tenant  for  life  the  court  ^ 
interfere,  especially  when  the  deeds  are  in  coi 
Warren  v.  Rndall,  1  Johns.  &  Hem.  13 ;  and 
PyncetU  v.  Pyncent^  3  Atk.  571. 

The  legal  tenant  for  life  is  entitled  to  the  c 
tody  of  the  title-deeds,  and  they  will  not 
ordered  to  be  deposited  in  court  merely  beca 
the  tenant  for  liie  is  heir-at-law,  and  claims  1 
immediate  reversion  against  the  residuary  < 
visee.     Gamer  v.  Uannynyton,  22  Beav.  627. 

A  testator  devised  his  real  estate  in  sti 
settlenlcnt,  givmg  to  trustees  a  power  of  s 
and  exchange,  to  be  exercised  witn  the  con» 
of  the  person  entitled  in  possession,  if  of  f 
age  ;  and  he  bequeathed  his  residuiary  persona! 
to  the  trustees  upon  the  trusts  declared  concej 
ing  the  moneys  to  arise  from  sales  under  t 
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power.  Shortly  after  his  death  a  decree  was 
made  at  the  suit  of  the  first  tenant  for  life,  then 
an  infiuit,  for  the  execution  of  the  trusts  of  the 
will.  Parts  of  the  estate  were  sold  under  the 
power,  and  the  money  paid  into  court,  and  a 
large  fund  was  there  applicable  to  the  purchase 
of  real  estates.  After  the  tenant  for  life  came  of 
age  inquiries  were  directed  as  to  the  investment 
of  part  of  the  funds  in  real  estate,  and  as  to  the 
proprie^  of  applying  for  a  private  estate  act, 
which  inquiries  were  still  oeing  prosecuted. 
Shortly  after  this  the  tenant  for  life  applied  to  the 
ooort,  that  the  trustees  might  be  oraeied  to  de- 
liver to  her  the  title-deeds  of  the  estate,  subject 
to  the  limitations  of  the  will,  which  application 
was  refused  by  Stuart,  V.-C. :— Held,  Uiat  as  a 
suit  affecting  Uie  estates  was  being  prosecuted, 
the  custody  of  the  deeds  did  not  depend  on  the 
question  who  had  the  l^al  right  to  tiiem,  but 
on  the  question  what  custody  was  most  con- 
venient for  the  purposes  of  the  suit ;  and  that 
the  Court  of  Appeal  would  not  intcarfere  with 
the  discretion  of  the  vice-chancellor  on  the 
subject.  Stafford  v.  Robert*,  6  L.  R.,  Ch.  307 ; 
19  W.  R.  552. 

Bight  to,  paaiM  with  Xttata.]  —  The 

person  who  is  entitled  to  the  inheritance  has  a 
right  to  the  possession  of  the  title-deeds ;  and  it 
is  no  answer  to  an  action  founded  on  his  right 
to  the  possession  of  the  deeds,  to  shew  that 
another  person  has  a  term  of  1,000  years  vested 
in  him  to  attend  the  inheritance.  Austin  v. 
Cfwrne,  Car.  k  M.  653. 

The  right  to  the  estate  confers  a  right  to  the 
possession  of  the  title-deeds.  Smith  v.  Chiches- 
tety  2  Dru.  &  W.  393 ;  1  Con.  &  L.  486  (Ir.). 

He  who  has  occasion  to  use  a  deed  is  legally 
entitled  to  the  custody  of  it ;  and  where  several 
are  equally  interested  in  it,  either  having  posses- 
sion, may  retain  it  against  the  others.  Conse- 
quently one  cannot  maintain  detinue  against  a 
person  in  whose  hands  the  party  who  first 
obtains  possession  of  it  has  deposited  it,  to  be  re- 
delivered to  him  on  request.  Fotter  v.  Crahhy  12 
O.  B.  136 ;  21  L.  J.,  C.  P.  189  ;  16  Jur.  836. 

The  genera]  rule  of  law  being  that  the  party 
who  has  a  freehold  estate  has  a  right  to  the  title- 
deeds,  a  mortgagee  in  fee,  with  whom  the  mort- 
gagor deposited  the  counteif  eit  of  a  conveyance 
to  himself,  the  mortgage  purporting  to  convey 
the  deeds,  is  entitled  to  recover  the  genuine  deed 
from  a  third  party,  with  whom  the  mortgagor 
had  subsequently  deposited  it  as  a  security  for 
advances.  Newton  v.  Beek,\Z  H.  &  N.  220  ;  27 
L.  J.,  Ex.  272 ;  4  Jur.,  N.  S.  340. 

Where  the  property  in  land  passes  by  deed, 
the  property  in  the  deed  passes  with  it.  Lord  v. 
Wardle,  3  Bing.  N.  C.  680 ;  4  Scott,  402. 

Sight  ef  Tmitse.] — In  order  to  postpone  any 
party  to  a  cause  in  respect  of  a  pnor  mortgage 
or  incumbrance,  on  the  ground  that  you  have 

St  the  title-deeds,  it  must  be  shewn  that  you 
ve  got  them  through  gross  negligence  on  the 
part  of  the  person  you  seek  to  postpone,  and  the 
onus  is  on  you  of  shewing  this.  Carter  v.  Carter, 
3  Kay  &  J.  618  ;  27  L.  J.,  Ch.  74  ;  4  Jur.,  N.  S. 
63. 

To  allow  title-deeds  to  remain  with  a  party, 
who,  besides  having  a  beneficial  interest  m  the 
property,  is  also  a  trustee  to  others,  is  not  gross 
negligence  ;  for,  quft  trustee,  he  is  the  right 
person  to  hold  them«    lb. 


Plaintiff,  as  heir-at-law  of  C,  sued  defendant 
to  recover  possession  of  a  title-deed  under  the 
following  circumstances :  By  a  conveyance  of 
the  12th  November,  1862,  certain  freehold  pro- 
perty was  conveyed  to  C.  in  fee.  On  the  13th  July, 
1865,  C,  by  an  ante-nuptial  settlement  of  that 
date,  in  consideration  of  his  intended  marriage 
with  the  defendant's  sister,  charged  the  said 
property  with  the  payment,  after  his  death,  of  a 
yearly  annuity  of  121.  to  her  during  her  life,  and 
secured  the  same  by  a  grant  of  the  said  property 
to  the  defendant,  as  trustee  for  his  sister,  for  a 
term  of  100  years,  with  the  usu&l  powers  of  dis- 
tress and  entry,  &c.,  in  case  of  the  quarterly 
payments  of  the  annuity  being  in  arrear.  Upon 
the  execution  of  the  settlement  C.  handed  the 
deed  of  conveyance  of  the  12th  November, 
1862,  to  the  defendant  and  said  to  him,  **  Tou  shall 
have  the  deed  of  the  house  to  hold  in  your  posses- 
sion for  the  safety  of  your  sister,"  and  at  the 
same  time  a  written  acknowledgment  of  the 
receipt  of  the  conveyance,  and  an  undertaking 
to  deliver  it  to  C.  or  his  assigns,  on  the  fulfilment 
of  the  trusts  of  the  settlement,  was  signed  by  the 
defendant.  The  marriage  took  place,  and  on  C.'s 
subsequent  death,  in  December,  1875,  the  plain- 
tiff, as  his  eldest  son  and  heir-at-law,  brought  an 
action  in  the  county  court  against  defendant  to 
recover  possession  of  the  conveyance  of  12th 
November,  1862.  The  county  court  judge  held« 
in  favour  of  the  plaintiff,  that  he  was  entitled  to 
re(X)ver  the  deed  in  question : — Held,  that  the 
defendant,  as  trustee  of  the  settlement,  was  en- 
titled to  retain  possesion  of  the  deed  of  convey- 
ance in  question  during  the  continuance  of  the 
trusts  of  the  settlement  on  the  ground  that  it 
was  delivered  to  him  by  C,  the  settlor,  as  a 
further  security  for  the  payment  of  the  annuity, 
and  tiiat  the  possession  of  it  enabled  him  the 
better  to  perform  the  trusts  of  the  settlement 
with  the  execution  of  which  he  was  charged. 
Cbrin  v.  Thomas,  46  L.  T.  916. 

Btlivtxy  up  of  Titls-Deeds.] — ^A  person  who  is 
out  of  possession,  and  whose  ultimate  right  to 
obtain  and  keep  possession  of  the  title-deeds 
depends  on  the  validity  of  his  title,  may  maintain 
a  suit  for  the  delivery  up  to  him  of  the  title- 
deeds,  if  the  evidence  of  his  title  is  not  in  his 
own  power,  and  depends  on  the  production  of 
the  deeds  of  which  delivery  is  prayed.  }Vhitting' 
ham  V.  CuMckj  6  Ir.  R.,  £q.  451. 

A  suit  by  a  person  claiming  a  legal  title  to 
land,  praying  discovery  and  delivery  up  of  the 
title-aeeda,  against  a  person  who  had  the  deeds, 
and  merely  claimed  to  hold  them  as  a  stake* 
holder  for  whoever  had  the  legal  title,  the  deeds 
having  been  brought  into  court  on  an  interlocu- 
tory motion,  and  another  suit  having  been  sub- 
sequently instituted  in  which  the  questions  as  to 
the  title  of  the  lands  could  be  decided,  the  plain- 
tiff in  the  first  suit  offered  the  defendant  to  con- 
sent that  the  deeds  in  court  should  be  transferred 
to  the  second  suit,  and  the  first  dismissed  with 
costs ;  the  defendant  having  declined  to  consent, 
and  put  the  plaintiff  upon  terms  to  bring  the 
first  suit  to  a  hearing  :— ^neld,  that  the  plaintiff 
in  that  suit  should  pay  the  costs  of  it  up  to  the 
service  of  the  notice  of  consent,  and  the  defen- 
dant those  incurred  afterv^'^ards.    2b, 

Detinue  for  title-deeds.    Plea,  that  the  deeds 
were  entrusted  to  and  deposited  with  the  defen- 
dant by  O.,  deceased ;  that  the  plaintiff  clai 
the  right  to  the  |x}6session  of  them  as  de 
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under  the  will  of  G. ;  that  the  detention  was  a 
loss  of  thOm  bj  the  defendant  before  the  death 
of  Gr. ;  and  that  the  defendant  never  had  posses- 
sion of  them  since  the  death  of  6.  Held,  by 
Wightman  and  Crompton,  JJ.,  that  the  plea  was 
bad,  as  it  did  not  allege  that  the  deeds  were  de- 
stroyed ;  and,  therefore,  assuming  that  they  were 
still  existing,  and  as  the  property  in  them,  was 
vested  by  the  devise  in  the  plaintiff,  he  might 
maintain  detinue ;  but,  by  Blackburn,  J.,  that 
the  plea  was  good,  as  it  did  not  admit  that  the 
defendant  had  -possession  of  the  deeds  since 
they  were  the  plaintiff's.  Goodman  v.  Boycott, 
2  B.  &  S.  1  ;  31  L.  J.,  Q.  B.  69.  See  aha  12  C.  B. 
136. 

Since  the  Judicature  Act,  the  Chancery  Di- 
vision has  jurisdiction  on  the  application  of  the 
legal  owner  of  title-deeds  to  order  them  to  be 
delivered  up  by  a  purchaser  for  value  without 
notice.  McLeod  v.  Drum7nond(H  Ves.  353  ;  17 
Ves.  182)  distinguished.  Cooper  v.  Vesey,  20  Ch. 
D.  611  ;  51  L.  J..  Ch.  862  ;  47  L.  T.  89  ;  30  W.  R. 
648— C.  A. 

On  Sale  of  Landi.] — See  Vendor  and  Pub- 
chaser. 

lien  on.] — See  Solicitor. 

Kortgage  by  Deposit  of. ]—>SS^y'  Mortgage. 

Larceny  of.] — See  Criminal  Law. 


VI.    REGISTRATION  OF  DEEDS. 

What  mnst  be  Segiitered.]— A  memorandum, 
charging  leasehold  premises  in  Middlesex  with 
money  lent,  is  not  required  to  be  registered, 
under  7  Anne,  c.  20.  Wriff?U  v.  Stanjtfeld,  27 
Beav.  8  ;  28  L.  J.,  Ch.  183  ;  5  Jur.,  N.  S.  5. 

Registering  an  assignment  is  not  register* 
ing  the  lease.  Honeycome  v.  W'aldron,  2  Str. 
1064. 


Wkere  Deed  Indorsed. ]— Where  the  deed, 


make  it  secondary  evidence  against  A.     L 
Loscombc  v.  Clifford,  2  C.  &  K.  448. 


Ezecntion  —  Corporation.] — ^Under 


of  which  a  memorial  is  to  be  registered,  is  in- 
dorsed on  an  earlier  deed,  it  is  not  sufficient  to 
describe  the  premises  by  such  memorial  in  the 
terms  used  in  the  earlier  deed  without  express 
reference  to  it,  if  the  deed  to  be  westered  de- 
scribes the  premises  simply  by  reference  to  the 
earlier  deed.  JReg,  v.  M-idalescat  (^R^^giatrar),  15 
Q.  B.  976  ;  19  L.  J.,  Q.  B.  637  ;  14  Jur.  1001. 

Kemorial— What.] — A  lithographed  memorial 
is  a  memorial  put  into  writing,  within  7  Anne,  | 
c.  20,  s.  5,  and  ought  to  be  registered  by  the 
registrar.    Reg.  v.  Middlesex  {Registrar^,  7  Q. 
B.  156  ;  14  L.  J.,  Q.  B.  200 ;  9  Jur.  371. 

The  registered  memorial  of  a  deed  conveying 
lauds  in  Middlesex  is  secondary  evidence  of  the 
contents  of  such  deed,  against  the  personal 
representatives  of  the  party  by  whom  such  deed 
is  registered,  WolUigtoji  v.  JSakewill,  3  M.  &  G. 
297  ;  3  Scott,  N.  R.  593. 

An  examined  copy  of  a  memorial  of  a  pur- 
chase deed  registered  in  Middlesex,  is  only ' 
receivable  as  secondary  evidence  of  the  deed 
against  the  parties  to  the  deed,  and  all  persons 
claiming  under  them ;  and  the  fact  that  A. 
mortgaged  the  property  to  B.,  and  delivered  this 
deed  to  B.,  as  mortgiigcc,  is  not  sufficient  to 


Church  Building  Acts  laud  in  Middlesex 
conveyed  to  the  Ecclesiastical  Commissionei 
deed-poll  executed  by  the  grantor.  The  • 
missioiiers  assented  by  affixing  their  sea 
Held,  that  under  7  Anne,  c.  20,  s.  5,  the  regi 
was  not  bound  to  register  a  memorial  of  the 
veyance  without  the  attestation  of  the  party 
witnessed  the  execution  by  the  grantor,  and 
the  affixing  the  seal  of  tiie  commi^ioners 
not  an  execution  by  them  of  the  deed,  am 
attestation  of  the  affixing  such  seal  did 
satisfv  the  statute.  Reg,  v.  MiddlcJtex  (i2< 
trari,  1  El.  &  El.  322  ;  28  L.  J.,  Q.  B.  7' 
Jur.,  N.  S.  98. 

Priorities.] —The  statute  of  7  Anne,  c.  20, 
intended  to  prevent  fraud  by  secret  conveyai 
and  consequently,  if  there  has  been  notic 
subsequent  incumbrancer  who  was  first 
register  does  not  gain  priority.  Punchan 
Tomkln$,  31  W.  R.  286. 

A  manied  woman,  who  was  equitably  enti 
for  life  for  her  separate  use  to  property  in  1 
dlesex,  charged  her  separate  estate  by  an  ins 
ment,  dated  the  29th  of  May,  1880,  with 
payment  of  a  debt  due  from  her  husband, 
property  had  been  previously  mortgaged  b 
deed,  dated  the  8th  of  April,  1880,  which 
not  been  registered.    A  receiver  had  been 
tained  by  the  plaintiff  in  the  action,  who  claii 
under  the  deed  of  the  29th  of  May  :— Held,  1 
the  deed  of  the  8th  of  April  was  entitlec 
priority,  notwithstanding  the  want  of  regis 
tion,  on  the  gmund  that  the  instrument  of 
29th  of  May  only  operated  upon  what  the  n 
ried  woman  could  honestly  charge,    lb. 

A  second  mortgagee,  who  registers  his  m 
gage  in  Middlesex,  is  entitled  to  priority  ovc 
memorandum  of  jhirther  charge  of  a  prior  c 
given  by  the  mortgagor  to  the  first  mortga{ 
who  omitted  to  register  the  same  in  MidSef 
Moore  v.  CnlvnrhouMe,  27  Beav.  639 ;  29  L, 
Ch.  419  ;  6  Jur.,  N.  S.  115. 

An  equitable  mortgagee  by  deposit  of  ti 
deeds,  unaccompanied  by  any  memorandum 
writing,  takes  priority  over  a  purchaser  for  va 
claiming  under  a  subsequent  registered  dc 
without  notice  of  such  deposit,  Burke's  Esti 
In  re,  9  L.  R.,  Ir.  24— C.  A. 


Where  Frand.] — A  son  who  was  heir- 


law  to  his  father,  who  was  one  of  the  execnt 
and  trustees  of  his  father's  will,  though  he  1 
not  proved  the  will,  and  whose  christian  nai 
and  description  were  identical  with  those  of 
i^ther,  after  his  father's  death,  executed  mc 
gages  of  freehold  and  leasehold  property  of  i 
father  and  applied  the  mortgage  money  to 
own  purposes.  He  handed  over  the  title-de* 
to  the  mortgagees.  The  transaction  took  pli 
without  the  knowledge  of  his  mother  and  sisi 
who  were  co-trustees  and  co-executrixes  w 
him,  and  who  had  proved  the  will.  The  %^ 
had  not  been  registered  in  the  Middlesex  regist 
though  the  property  was  situate  in  that  conn 
The  mortgage  deeds  were  registered.  They  pi 
l)orted  to  be  executed  by  the  absolute  owner 
the  property,  and  the  solicitor  who  acted  ; 
lx)th  parties  believed  the  son  to  be  the  absoh 
owner.    The  son  told  him  nothing  about  t 
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&theT*s  will.  The  solicitor  searched  the  Middle- 
sex registrj.  The  son  took  a  beneficial  interest 
under  the  trusts  of  the  father's  will.  After  the 
8on*s  death  the  fraud  was  discovered,  and  the 
mother  and  sister,  as  trustees  of  the  father's  will, 
brought  an  action  against  the  mortgagees,  claim- 
ing a  declaration  that  the  mortgages  were  void 
against  them,  and  deliveiy  up  of  the  title-deeds. 
The  other  beneficiaries  under  the  will  were  made 
defendants  : — Held  (by  Kay,  J.,  and  the  Court 
'of  Appeal),  that  the  son  in  executing  the  mort- 
gage deeds  was  personating  his  father  ;  that  the 
deeds  were  forgeries  and  passed  nothing  to  the 
mortgagees,  except  the  son's  beneficial  interest 
under  the  f^ther*s  will ;  and  that  the  mortgagees 
could  obtain  no  title  by  virtue  of  the  Middlesex 
Registiy  Act.  Cotyptr,  In  re.  Cooper  v.  Vesey, 
20  Ch.  D.  611  ;  51  L.  J.,  Ch.  862 ;  47  L.  T.  81)  ; 
30  W.  R.  648— C.  A.  Affirming  51  L.  J.,  Ch.  149  ; 
45  L.  T.  532  ;  30  W.  R.  148. 

Per  Lindley,  L.  J. : — The  son  could  have  been 
convicted  of  forgery  by  reason  of  his  executing 
the  mortgage  deeds.    Ih, 

Where  there  were  two  assignments  of  the  \ 
same  lease  of  premises  in  Middlesex,  and  the 
last  executed  was  registered  first : — Held,  that 
at  law  the  deed  last  registered  must  be  consi- 
dered as  fraudulent  and  void,  under  7  Anne,  c. 
20,  s.  1,  although  the  party  claiming  under  the 
second  assignment  knew,  when  it  was  executed, 
of  the  prior  execution  of  the  first  assignment. 
Dw  d.  RohiMtm  v.  AlUop,  5  B.  &  A.  142. 

Yondor'f  lien  on  Land  in  Register  County— 
Votieo  to  SnVPnrehasen.]— A  vendor  of  land 
situate  in  a  register  county,  part  of  whose  pur- 
chase-money remains  unpaid,,  is  under  no  obliga- 
tion to  obtain  for  the  unpaid  amount  any  written 
security  which  can  be  registered,  but  is  entitled 
to  rely  simply  on  his  equitable  lien,  which  he 
can  enforce  against  sub-purehasers  who  have 
notice  of  it,  actual  or  constructive  ;  and  such  a 
vendor  will  not,  by  registering  the  conveyance 
to  his  purchaser,  if  he  retains  the  deed  in  his 
possession,  lose  his  lien  as  against  sub-purchasers 
from  the  original  purchaser.  Kettlcwell  v.  Wat- 
ton,  21  Ch.  D.  685  ;  51  L.  J.,  Ch.  281  ;  46  L.  T. 
83  ;  30  W.  R.  402. 

Sffoet  on  Inonmbraneer  with  Notiee,  thongh 
VniegitterocL] — A  landowner  by  deed  in  Febru- 
ary, 1872,  chaiged  his  land  with  two  life  annuities. 
He  subsequently  made  several  mortgages  of  the 
property  by  deeds,  some  of  which  recited  the 
amiuity  deed.  The  amiuity  deed  had  not  been 
registered  as  required  by  18  &  19  Vict.  c.  15,  s.  12 : 
— Held,  by  the  Master  of  the  Rolls,  that  the 
annuity  deed  not  being  registered,  was  void 
as  against  all  the  subsequent  incumbrancers, 
whether  they  had  notice  of  it  or  not.  But  held, 
by  the  Court  of  Appeal,  that  as  the  18  &  19 
Vict.  c.  15,  s.  12,  was  in  similar  terms  to  the 
clauses  in  the  Registry  Acts,  which  had  been 
decided  not  to  make  an  unregistered  conveyance 
void  as  against  a  subsequent  purchaser  who  had 
notice  of  it,  the  legislature  must  be  taken  to 
have  used  the  words  in  the  later  act  in  the  sense 
given  to  them  by  those  decisions,  and  that  the 
annuities  therefore  were  valid  as  against  all  the 
subsequent  incimibrancers  who  took  with  notice 
of  them,  and  against  the  trustee  in  bankruptcy 
of  the  grantor.  Greaveg  v.  Tofield,  14  Ch.  D. 
563  ;  50  L.  J.,  Ch.  118 ;  43  L.  T.  100 ;  28  W.  R. 
840^0.  A. 


Sale  by  Kortgagee  under  Statutory  Power.  ^ — 
A  mortgagor  registered  with  an  indefeasible  title 
made  three  successive  mortgages,  all  of  which 
were  entered  on  the  register  of  incumbrances; 
the  first  mortgagee  sold  under  his  power  of  sale, 
and  conveyed  the  estate  to  a  purchaser  : — Held, 
that  the  purchaser  was  entitled  to  be  registered 
with  an  indefeasible  title,  althoagh  the  second 
and  third  mortgages  remained  on  the  register  of 
incumbrances,  liichardson.  In  re^  12  L.  R.,  Eq. 
398  ;  40  L.  J.,  Ch.  616  ;  25  L.  T.  12  ;  19  W.  R. 
1048. 

The  former  order  made  in  JRichardson,  In  re, 
fmjmi,  varied,  liichardftonj  In  re,  13  L.  R.,  Eq. 
142  ;  41  L.  J.,  Ch.  221 ;  20  W.  R.  163. 


Removal  of  Inenmbrances.] — When  the  owner 
of  an  equity  of  redemption  of  real  estate  is  en- 
tered on  the  register  of  estates  with  an  inde- 
feasible title,  under  the  transfer  of  Land  Act 
(25  k  26  Vict.  c.  53),  subject  to  a  mortgage,  and 
the  mortgagee  afterwards  exercises  his  power  of 
sale,  and  conveys  part  of  the  registered  property 
to  a  purchaser,  such  pui'chaser  is  entitled,  after 
his  conveyance  has  been  entered  on  the  register, 
to  have  the  property  bought  by  him,  and  all  en- 
tries relating  thereto  removed  from  the  r^:i8ter 
without  the  consent  of  the  mortgagor.  Winter, 
In  re,  16  L.  R.,  Eq.  156  ;  27  L.  T.  842  ;  2i  W.  R. 
320. 

Ezpnnging  Registration.] — A  judge  of  the 
High  Court  has  no  jurisdiction  to  make  an  order 
that  the  registration  of  a  deed  in  the  Middlesex 
Registry  be  vacated.  By  the  judgment  in  an 
action  in  the  Chancery  Division  a  deed  which 
had  been  entered  in  the  Middlesex  Registry  was 
set  aside  on  the  ground  of  fraud  : — Held,  .that, 
although  it  might  be  within  the  jurisdiction  of 
the  Master  of  the  Rolls  to  direct  that  the  regis- 
tration be  vacated,  a  judge  of  the  High  Court 
could  give  no  further  relief  than  a  declaration 
that  the  registration  ought  to  be  vacated.  Glbbs 
V.  Sfdnet/,  49  L.  T.  132. 

Rents  Beoeiyed  under  Unregistered  Deed.] — 

A  debtor  deposited  the  title-deeds  of  his  houses 
with  his  creditors  as  a  security,  and  afterwards 
executed  an  assignment  of  his  interest  in  the 
houses  to  the  same  party ;  but  this  instrument  was 
never  registered,  pursuant  to  7  Anne,  c.  20.  The 
debtor  afterwards  became  bankrupt,  and  the 
assignment  of  his  effects  under  the  commission 
was  duly  registered.  The  assignees  brought  an 
action  against  the  creditor  for  the  rents  of  the 
houses  which  he  had  received  from  the  time  of 
the  assignment  made  to  him  by  the  bankrupt : — 
— Held,  that  although  this  instrument  was  void, 
the  rents  which  the  defendant,  being  equitable 
mortgagee,  had  received,  could  not  be  taken  out 
of  his  hands  by  virtue  of  the  registered  assign- 
ment under  the  commission.  Sunqfter  v.  Cooper, 
2  B.  &  Ad.  223. 

A  lessee  of  land  in  the  Bedford  Level  cannot 
object  to  an  action  by  his  landlord  for  a  breach 
of  covenant  in  not  repairing,  that  the  lease  was 
void  by  15  Car.  2,  c.  17,  for  want  of  being  regis- 
tered; such  act  enacting,  that  "no  lease,  &c., 
should  be  of  force  but  from  the  time  it  should  be 
registered,"  not  avoiding  it  as  between  the  parties 
themselves,  but  only  postponing  its  priority  with 
respect  to  sabsequent  incumbrancers  registering 
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their  titles  before.    Hodson  v«  Sharpen  10  East, 
360. 

Of  Jndgmontf .] — See  Judgment. 


VII.    PARTICULAR  BONDS. 
1.  Bonds  to  the  Cbown. 

Vatnre  o£]— The  33  Hen.  8,  c.  39,  says  that 
all  obligations  and  specialties  made  to  the  king, 
or  his  heirs,  shall  be  made  payable  by  these 
words  : — Solvend*  eidem  domino  Kegi,  nserod", 
vel  executoribus  suis.  But  a  bond  taken  to  the 
king,  his  heirs  and  successors,  is  good ;  these 
words  in  the  statute  being  only  directory.  Yale 
V.  Eew  (in  error),  6  Bro.  P.  C.  30. 

A  bond  given  to  the  crown  by  the  committee 
of  a  lunatic,  on  his  appointment,  is  within  33 
Hen.  8,  c.  39,  s.  50,  and  the  crown  is  entitled  to 
treat  it  as  a  matter  of  record,  and  have  a  scire 
facias  thereon.  Beg,  v.  Chambers^  11  M.  &  W« 
776. 

A  bond  to  the  crown  under  33  Hen.  8,  c.  39, 
binds  all  lands  of  the  obligor  over  which  he  has 
a  disposing  power  at  the  time  he  entered  into 
the  bond.  MIU  v.  iZ^^.  (in  error),  6  Ex.  921  ; 
20  L.  J.,  Ex.  348;  15  Jur.  917— Ex.  Ch. 
Affirming  S,  C,  Meg.  v.  EllU,  4  Ex.  652 ;  19 
L.  J.,  Ex.  77,  in  court  below. 

The  giving  such  a  bond  is  a  voluntary  act  upon 
the  part  of  the  obligor,  and  he  cannot  by  after- 
wards exercising  the  power  defeat  the  right  of  the 
crown.    lb. 

Such  bond  is  within  33  Hen.  8,  c.  89,  though 
made  payable  to  *^  the  king,  his  heirs  and  succes- 
sors," and  being  a  record,  can  be  looked  at  by  the 
court,  although  not  set  out  in  the  pleadings. 
lb. 

Upon  an  amoveat  manus  the  court  may  take 
notice  of  the  bond  upon  which  the  ext^t  has 
issued.    lb. 

A  bond  to  the  crown,  though  not  forfeited,  is 
sufficient  to  entitle  the  obligor  to  an  extent  in 
aid.    Rex  v.  Mainwaring,  1  Price,  202. 

2.  Post  obit  Bonds. 

Vatnre  ol] — ^A  post  obit  bond  is  a  security  of 
a  doubtful  nature.  Luthington  v.  Waller^  1  H. 
Bl.  94. 

A  nephew,  who  was  provided  for  by  bis  aunt's 
will,  obtained  a  post  obit  bond  from  her.  It  was 
«et  aside,  he  not  having  proved  that  she  knew 
that  the  effect  of  the  bond  was  to  make  her  will 
irrevocable.  Cooke  v.  Lamotte,  15  Beav.  234  ;  21 
L.  J.,  Ch.  371. 

Validity  ot] — ^A  debtor  executed  a  post  obit 
bond  for  payment  of  a  sum  of  money.  The  bond 
recited  that  the  debtor  owed  the  money  to  the 
obligee.  The  bond  was  assigned  to  a  third  party, 
who  took  the  assignment  upon  the  faith  of  the 
debtor's  tacit  representation  that  the  debt  was 
due,  as  recited  in  the  bond.  The  debtor  after- 
wards assigned  his  estate  and  effects  to  trustees 
for  the  benefit  of  creditors,  and  subsequently  in- 
stituted a  suit  for  the  performance  of  the  trusts  of 
the  deed  in  equity.  The  transferee  of  the  bond 
applied  to  be  allowed  to  prove,  but  was  opposed 
by  the  debtor,  and  his  claim  disallowed  by  the 
chief  clerk,  on  the  ground  that  the  bond  was 
originally  given  for  a  gambling  debt.  The  only 
evidence  of  the  gambling  transaction  was  that  of 


the  debtor :— Held,  by  Stuart,  V.  C,  that  the  debt 
was  provable,  for  that  the  debtor  could  not  be 
allowed  to  set  up  as  against  an  innocent  tranji- 
feree  a  state  of  circumstances  inconsistent  Avith 
representations  made  by  him  before  the  transfer, 
and  upon  the  faith  of  which  the  transfer  was 
taken,  and  that  as  bon&  fide  holder  of  the  bond 
without  notice,  he  was  within  the  equity  of  the  5 
&  6  Will.  4  c.  41 ;  and,  upon  appeal : — Held,  that 
the  decision  of  Stoort,  V.  C,  was  correct,  the  only 
evidence  in  support  of  the  allegation  that  the 
debt  was  a  gambling  transaction  being  that  of 
the  debtor,  who  was  not  a  trustworthy  witness. 
Hatcher  v.  Halletcell,  25  L.  J.,  Ch.  558  ;  2  Jur., 
N.  S.  794— L.  J.  Before  Stuart,  V.  C,  3  Sm.  &  O. 
194 ;  2  Jur.,  N  .  S.  537.  See  Murray  v.  Stair 
(Earl),  3  D.  &  R.  278  ;  2  B.  &  C.  82. 

B.,  for  the  purposes  of  a  society  of  which  he 
was  the  solicitor,  borrowed  600/.  on  the  security 
of  a  joint  bond  entered  into  by  himself  and  C. 
The  bond  was  conditioned  to  be  void  if  the 
obligors,  their  heirs,  executors  or  administrators, 
should  within  one  month  after  the  death  of 
such  one  as  should  first  depart  this  life  of 
three  persons,  named  in  the  bond,  pay  to  the 
obligee  2,000Z.  The  bond  also  charged  the  in- 
terests to  which  the  obligors  mi^t  become 
entitled  in  any  personal  estote  under  the  wills 
of  the  three  persons,  with  payment  of  the 
2,0007.  On  the  death  of  the  last  survivor  of 
the  three  persons  the  obligors  sought  to  be  re- 
lieved of  their  obligation  under  the  bond,  on 
the  ground  that  it  had  been  entered  into 
under  circumstances  which  were  inequitable, 
and  that  the  whole  transaction  amounted,  in 
fact,  to  a  sale  of  a  reversionary  interest  for  an 
insufficient  consideration  : — Held,  that  the  bond 
was  good.     Gardiner  v.  CoippeTy  18  L.  T.  627. 


3.  VOLUNTABY  BONDS. 

Xlfoet  ol] — A.,  by  deed  voluntarily  settled 
some  property  on  trust  for  himself  for  life,  and 
after  his  decease,  upon  trust  to  pay  all  the  debts 
then  owing  by  him,  and  any  legacies  or  sums  of 
money  not  exceeding  4007.,  which  he  by  will  or 
writing  should  direct,  and  subject  thereto,  in 
trust  for  his  son.  Afterwards,  in  order  to  defeat 
the  settlement,  he  gave  voluntary  bonds  to  the 
extent  of  3,5007.  in  favour  of  other  relatives : — 
Held,  that  the  )x)nds  were  effectual  and  created 
valid  debts,  payable  out  of  the  trust  property. 
Marhcell  v.  Jfarkwell,  34  Beav.  12. 

The  question  for  the  court  is  whether  they  can 
or  ought  to  infer  an  intent  to  defraud  creditors 
in  the  parties  to  the  deed.  The  word  "  parties  "  is 
used,  because  it  is  plain  that  whatever  fraudulent 
intent  there  may  have  been  in  the  mind  of  party 
A.,  it  would  not  avoid  the  deed  unless  it  was 
known  to  have  been  concurred  in  by  juirty  B. 
Johnsm,  In  re,  Golden  v.  GHlam.  20  Ch.  D.  389  ; 
51  L.  J.,  Ch.  154 ;  46  L.  T.  222.  Affirmed  on 
appeal,  51  L.  J..  Ch.  503. 

An  obligation,  voluntary  as  to  the  person  in 
whose  favour  it  was  originally  created,  ceases  to 
be  voluntary  in  the  hands  of  a  transfereee  for  a 
valuable  consideration.  Payne  v.  Mortimer,  1 
Giff.  118  ;  28  L.  J.,  Ch.  437  ;  5  Jur.,  N.  S.  307. 
Affirmed  on  api)ea],  4  De  G.  &  J.  447  ;  28  L.  J., 
Ch.  716  ;  5  Jur.,  X.  S.  749. 

Therefore,  where  A.  granted  a  voluntary  bond 
in  favour  of  his  children,  which,  with  his  privity, 
formed  the  consideration  on  the  faith  of  which 
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they  married  and  executed  settlements : — Held, 
that  the  bond,  though  voluntary  in  its  inception, 
had  acquired  the  character  of  a  debt  for  valuable 
coDfiideration.    lb. 

See  aUo  FRAUDULENT  Conveyances,  and  tee 
anUf  col.  162. 


4.  INDEMNITT  BONDS. 


Uea  upon.] — An  obligee  in  an 
Indemnity  bond,  upon  being  damnified,  has  an 
immediate  right  to  be  reimbursed.  Challoner  v. 
WalJiery  1  Burr.  574. 

For,  one  who  agjees  to  indemnify  and  save 
others  harmless  against  a  certain  engagement,  is 
bound  to  secure  them  from  incurring  any  ex- 
pense, as  it  runs  on  at  the  time,  which  falls  upon 
them  by  virtue  of  that  engagement.  Sparks  v. 
Martindale,  8  East,  593. 

A.  being  principal,  and  B.  surety  in  an  annuity 
to  C,  A.  gave  B.  a  bond  conditioned  to  pay  the 
aimnity  to  C,  and  to  indemnify  B.  from  any 
claims  of  C. : — Held,  that  this  was  not  a  mere  in- 
demnity bond,  and  that  B.  therefore  might  put 
it  in  suit  as  soon  as  A.  made  de£fiult  in  payment 
of  the  annuity,  without  proving  that  he  had 
actually  been  damnified.  PerHng  v.  Ftyy,  2  M. 
%L  £.  181. 

Where  there  are  several  names  composing  a 
firm,  but  part  is  nominal  only  and  not  interested 
in  the  profits,  and  in  a  declaration  on  a  bond  of 
indemnity  to  secure  money  advanced  to  a  third 
person,  the  breach  states  the  money  to  be  paid 
by  the  partners  only  who  arc  interested  in  the 
profits,  it  is  good,  though  the  money  was  paid 
on  biUs  drawn  on  the  firm  competed  of  all  the 
partners.    Harrison  v.  Fitzhenry,  3  Bsp.  238. 

Several  owners  of  different  ships  having  en- 
tered into  a  bond  to  a  trustee,  binding  them- 
selves and  their  assigns  to  indemnify  each  other 
to  a  certain  amount,  if  any  of  their  ships  should 
be  lost ;  and  one  of  them  having  sold  his  ship, 
and  she  being  afterwards  lost,  the  others  are  not 
liable  under  the  bond,  unless  the  vendor  has  sold 
(together  with  the  ship)  his  interest  in  the 
agreement  of  indemnity.  Ayres  v.  Wilson^  1 
Dougl.  385. 

For  what.] — ^Under  a  bond  of  indemnity 
given  by  A.,  that  B.,  who  was  anointed  the 
general  agent  of  C,  the  receiver  of  nis  rents,  and 
the  manager  of  his  estates,  should  pay  over  to  C. 
all  rents  which  he  should  receive,  as  also  the  in- 
crease and  improvements  thereof  upon  any  new 
contracts  or  renewals  of  leases  ;  A,  is  answerable 
for  aU  fines  received  by  B.  on  renewing  the 
leases  whidi  were  not  paid  over  by  him.  Irish 
Society  v.  Needham,  1  T.  R.  482. 

The  condition  of  a  bond,  which  recited  a  pur- 
•chase  from  W.  by  the  plaintiffs  of  lands,  was  to 
save  them  and  the  lands  harmless  from  all 
manner  of  mortgages,  judgments,  extents,  execu- 
tions, and  other  incumbrances,  had  and  obtained, 
or  thereafter  to  be  had  and  obtained,  by  T.  or 
any  other  person : — Held,  to  bind  the  obligor 
against  liie  wrongful  entiy  of  T.,  being  particular 
against  the  acts  of  a  particular  person.  Nash  v. 
Palmer,  5  M.  &  S.  374. 

YaUdity.l — ^A  bond  of  indemnity  given  to  pro- 
tect a  purcnaser  of  land  against  adverse  claims 
threatened  at  the  time  of  tiic  purchase,  is  valid 
to  the  full  amount  of  the  penal  sum  named  in  it, 


notwithstanding  that  such  penal  sum  greatly 
exceeded  the  original  purchase-money;  there 
being  no  equity  iu  the  circumstances  of  the  case 
to  justify  an  interference  with  the  legal  right, 
and  the  purchaser  having,  in  dischaige  of  the 
claim  and  expenses  incidental,  expended  a  larger 
sum  than  the  full  amount  of  the  penal  sum 
named  in  the  bond.  Osborne  v.  Bales,  2  Moore, 
P.  G.  C,  N.  S.  125 ;  12  W.  R.  654  ;  and  see 
WarwicU  v.  Richardson,  10  M.  &  W.  282. 

Becitals.] — A  covenant  of  indemnity,  unlike 
a  rclease,  is  not  to  be  restricted  by  its  recitals. 
Baker,  In  re,  Collins  v.  Rhvdes,  Seaman,  In  re, 
Rhodes  v.  Wish,  20  Ch.  D.  230  ;  51  L.  J.,  Ch. 
315  ;  45  L.  T.  658  ;  30  W.  R.  858— C.  A. 

Amount  Beeoverabls — Extra  Costs.] — In  an 
action  by  a  lessee  against  the  assignee  of  the 
lease  for  a  breach  of  a  contract  by  the  assignee 
to  indemnify  the  lessee  against  a  failure  to  per- 
form the  covenants  contained  in  the  lease,  he 
sought  to  recover  the  whole  costs,  as  well  those 
paid  by  him  on  taxation  as  extra  costs  paid  by 
him  to  his  own  attorney,  incurred  in  unsuccess- 
fully defending  an  action  brought  against  him 
by  the  lessor  for  breach  of  one  of  the  covenante 
in  the  lease  committed  after  the  assignment : — 
Held,  that  the  lessee  was  entitled  to  recover  both 
the  extra  costs  paid  by  him  to  his  attorney  and 
the  taxed  costs.  Howard  v.  Lovegrave,  6  L.  R., 
Ex.  43 ;  40  L.  J.,  Ex.  13  ;  23  L.  T.  396  ;  19  W.  R. 
188. 

When  an  action  is  brought  against  A.  to  re- 
cover unliquidated  damages  for  which  he  has 
become  liable  through  the  default  of  B.,  notice 
being  given  to  B.,  who  declines  to  intervene,  A. 
is  justified  in  defending  the  action,  and  is  not 
bound  to  let  judgment  go  by  de&ult,  or  to  pay 
money  into  court.  Morse-Le^Blanch  v.  Wilson, 
8  L.  R.,  C.  P.  227  ;  21  W.  R.  109. 

The  proper  questions  for  the  juiy  in  such  a 
case  are,  whether  it  was  a  reasonable  thing  to 
defend  the  action,  and  whether  the  defence  was 
conducted  in  a  reasonable  manner.    lb. 

A  sheriff,  sued  for  a  wrongful  arrest,  defended 
the  action  without  communicating  with  the  exe- 
cution creditor,  who  was  liable  to  indemnify 
him  : — Held,  in  a  subsequent  action  by  the 
sheriff  against  the  execution  creditor,  that,  to 
entitle  the  sheriff  to  recover  the  costs  of  defend- 
ing the  former  action,  it  should  be  submitted  to 
the  jury  to  say  whether  the  course  pursued  in 
defending  the  former  action  was  reasonable 
under  all  the  circumstances  of  the  case.  Cald- 
beck  V.  Boon,  7  Ir.  R.,  C.  L.  32. 

A  party  who  gives  a  bond  of  indemnity  to 
another  for  the  amount  of  a  legacy  improperly 
paid  to  a  wrong  person,  and  for  all  costs  respect- 
ing it,  is  liable  for  the  reasonable  costs  incurred 
by  the  obligee  in  defending  a  suit  iu  equity 
brought  by  the  legatee.  Lloyd  v.  Mostyn,  10  M. 
&  W.  478  ;  2  D.,  N.  S.  476  ;  6  Jur.  974. 

A.  binds  himself  under  a  penalty  to  indemnify 
B.  against  his  obligation  to  C,  if  the  money  be 
not  paid  before  a  certain  day.  B.,  in  an  action 
on  the  bond  for  not  indemnifying,  is  entitled  to 
recover  the  amount  of  the  penalty  of  the  bond. 
Wood  V.  Wade,  2  Stark.  167. 

A.  engages  to  indemnify  B.  against  a  debt  due 
from  A.  and  B.  to  C.  of  50/. ;  they,  in  fact,  owe 
74/.,  for  which  B.  is  arrested.  A.  is  liable  to  B. 
on  his  engagement  to  indemnify  him.  Hancock 
V.  Clay,  2  Stark.  100." 
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A  bond  conditioned  to  save  A.  harmless  from 
all  actions,  legal  proceedings  and  costs  which 
might  be  the  consequence  of  A.'s  delivering  over 
to  the  defendant  a  bill  of  exchange,  part  of  the 
proceeds  of  which  a  third  person  was  entitled  to, 
is  forfeited  by  a  payment  over  by  A.  to  such 
third  person  of  his  share  of  the  proceeds,  upon 
his  demanding  the  same,  without  his  bringing 
any  action ;  although  A.  gave  no  notice  of  the 
payment  to  the  defendant..  Xcr  v.  Mitchell^  2 
Chit.  487. 

A.  devised  his  real  and  personal  estate  to  D. 
&  R.  upon  trust  to  sell,  and  to  invest  10,000/., 
arising  therefrom,  in  the  public  funds  or  real 
securities,  for  the  benefit  of  persons  mentioned 
in  the  will.  The  money  was  not  so  invested,  but 
with  D.'s  consent  was  received  by  R.,  and  used 
by  him  in  a  private  trade  ;  and  R.  gave  to  D.  a 
bond,  conditioned  to  keep  him  harmless  and  in- 
demnified against  all  actions,  suits,  proceedings, 
claims,  demands,  loss,  costs,  charges,  damages 
and  expenses,  on  account  of  the  10,000/.,  or  by 
reason  of  R.'s  being  permitted  to  hold  the  same  : 
— Held,  that  this  bond  was  valid  in  law.  War^ 
wwk  V.  Richardson,  10  M.  &  W.  282. 

The  legatees  having  filed  a  bill  in  Chancery 
against  Uie  trustees  and  their  representatives, 
claiming  payment  of  the  10,000/.  and  interest, 
obtained  a  decree  whereby  it  was  declared  that 
D.  and  R.  were  jointly  and  severally  liable  to 
pay  that  sum ;  and  the  legatees  carried  in  ^ 
claim  against  D.^s  estate  for  that  amount,  but  no 
money  was  received  therefrom : — Held,  that  the 
representatives  of  D.  were  entitled  to  recover 
from  R.  in  an  action  on  the  bond,  the  whole 
aAount  of  10,000/.  and  interest,  and  that  their 
claim  was  not  limited  to  the  amount  of  costs 
actually  incurred  and  paid  by  them  in  the  Chan- 
cery suit.     lb, 

A  bond  of  indemnity  given  to  protect  a  pur- 
chaser of  land  against  adverse  claims  threatened 
at  the  time  of  the  purchase  is  valid  to  the  full 
amount  of  the  penal'  sum  named  in  it,  notwith- 
standing such  penal  sum  greatly  exceeded  the 
original  purchase-money  ;  there  being  no  equity 
in  the  circumstances  of  the  case  to  justify  an 
interference  with  the  legal  right,  and  the  pur- 
chaser having,  in  discharge  of  the  claim  and 
expenses  incident  thereto,  expended  a  larger 
sum  than  the  full  amount  of  the  penal  sum 
named  in  the  bond.  Osborne  v.  Hales,  2  Moore, 
?.  C.  C,  N.  S.  125  ;  12  W.  R.  654. 


Limited  in  Amount.] — ^When  a  surety  gives  a 
continuing  guarantee  limited  in  amount  to  se- 
cure the  floating  balance  which  may  from  time 
to  time  be  due  from  the  principal  to  the  cre- 
ditor, the  guarantee  is,  as  between  the  surety 
and  the  creditor,  to  be  construed  (primal  facie  at 
least)  as  applicable  to  a  part  only  of  the  debt  co- 
extensive with  the  amount  of  the  guarantee. 
But  a  guarantee  limited  in  amount  for  a  debt 
already  ascertained  which  exceeds  that  limit  is 
not  primal  facie  to  be  construed  as  a  security  for 
part  of  the  debt  onlv.  J^llis  v  Kmmanucl,  1 
Ex.  D.  157  ;  46  L.  J.,  Ex.  25  ;  34  L.  T.  553  j  24 
W.  R.  832— C.  A. 

It  is  a  question  of  construction  on  which  the 
court  is  to  say  whether  the  intention  was  to 
guarantee  the  whole  debt  with  a  limitation  on 
the  liability  of  the  surety,  or  to  gtiarantee  a  part 
of  the  debt  only.    lb. 

A  debtor  and  his  surety  executed  a  joint  and 


several  bond  for  14,000/.  conditioned  for  avoid- 
ance if  they  or  either  of  them  should  in  satis&c- 
tion  of  a  debt  of  7,000/.  then  due  from  the 
debtor  to  the  obligee  pay  the  7,000/.,  with  a 
proviso  that  the  surety  should  not  be  liable 
under  the  bond  for  a  sum  or  sums  exceeding  alto- 
gether in  debt  or  damages  1,300/.  The  debtor 
having  paid  1,000/.,  part  of  the  debt,  and  thea 
filed  a  petition  for  liquidation,  the  obligee 
proved  for  and  received  a  dividend  of  9*.  2d.  in 
the  pound  on  6,000/.  under  the  liquidation. 
After  deducting  from  the  7,000/.  the  1,000/.  and 
the  dividend,  there  remained  more  than  1,300/. 
due.  The  obligee  having  brought  an  action  on 
the  bond  against  the  surety  to  recover  1,300/., 
the  surety  contended  that  he  was  entitled  to 
deduct  from  the  1,300/.  a  rateable  proportion  of 
the  dividend,  viz.  9«.  2d.  in  the  pound  on  1,300/., 
and  was  only  liable  for  the  balance  : — Held, 
that  the  intention  of  the  bond  was  that  the 
surety  should  guarantee  the  whole  7,000/^ 
though  his  liability  was  limited  to  1,300/. ;  that 
he  was,  therefore,  not  entitled  to  deduct  a  rate- 
able proportion  of  the  dividend,  but  was  liable 
for  the  whole  1,300/.     lb. 

A  surety  bound  himself  jointly  to  a  banking 
company  in  500/.,  the  condition  of  the  bond 
being  that  if  the  obligors  should  from  time  to 
time  pay  all  and  every  such  sum  or  sums  of 
money  as  should  become  due  to  the  bank  for 
money  advanced  to  surety's  co-obligor,  and  pay 
interest  at  5/.  per  cent,  yex  annum  for  such  sum 
or  sums  of  money  as  aforesaid,  to  be  computed 
as  is  usual  with  the  banking  company  in  ordinary 
banking  accounts  with  them  :  and  also  the  law- 
ful commission,  charges  and  expenses  incident 
to  or  occasioned  by  the  transactions  or  matters 
between  the  bank  and  the  co-obligor,  and  should 
indemnify  and  save  harmless  the  banking  com- 
pany from  all  actions,  suits  and  expenses,  and 
all  liability  whatsoever  by  reason  of  .the  trans- 
actions and  matters ;  then  the  bond  was  to  be 
void.    Prov^ided  that  the  principal  moneys  to  be 
ultimately  recovered  on  the  bond  were  thereby 
limited  not  to  exceed  250/.,  and  that  the  obligors 
or  any  of  them  should  not  be  liable  to  pay,  by 
virtue  thereof,  any  greater  principal  sum  than 
250/.    But  that  the  bond  should  Ije  a  continuing 
security  to  that  amount,  for  the  sums  from  time 
to  time  owing  as  aforesaid,  exclusive  of  interest 
(to  be  computed  as  aforesaid),  commission,  costs, 
charges  and  expenses : — Held,  that  the  surety 
was  liable  on  this  bond  only  for  250/.  principal 
moneys  advanced,  and  interest  accrued  upon  that 
sum  ;  but  not  for  interest  upon  any  further  prin- 
cipal sum  advanced    by    the  bank.      Meek  v» 
WalUs.  27  L.  T.  650. 
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I.    ORDINARY    CASES. 

1.  What  is  and  is  not  Actionable. 

a.  In  QeneraL 

Wlun  Written  or  Pabliflhed.]— An  action  may 
be  maintained  for  words  written,  for  which  an 
:action  could  not  be  maintained  if  they  were 
merely  spoken.  Thorley  v.  Kerry  (Lord),  4 
Taunt.  365 ;  S.  P.,  Leicester  iEarV)  v.  Walter, 
•3  Camp.  214,  n. ;  2  Camp.  251. 


Though  one  part  of  a  statement  taken  alone 
is  injurious  to  a  man's  character,  if  the  jury 
thinks  that  the  effect  of  that  part  is  removed  by 
the  other  part  of  the  statement,  it  is  not  a  libel. 
Clialmers  v.  Payne,  2  C,  M.  &  R.  156  ;  1  Gale, 
69 ;  5  Tyr.  766. 

A  railway  company  published  a  notice  to  the 
public,  that  the  plaintiff  had  been  convicted  of 
an  offence  against  its  bye-laws,  and  fined  a  certain 
sum  for  jienalty  and  costs,  with  the  alternative 
of  three  weeks*  imprisonment  in  case  of  non-pay- 
ment. The  period  of  alternative  imprisonment 
fixed  was,  in  fact,  not  three  weeks,  but  a  fort- 
night only  : — Held,  that  the  inaccuracy  of  the 
statement  did  not  necessarily  render  it  libellous, 
and  that  it  was  a  question  for  the  jury  whether 
the  statement  was  substantially  true.  Alexander 
V.  Korth-Eastern  Railway  Company,  6  B.  &  S. 
240 ;  34  L.  J.,  Q.  B.  162 ;  11  Jur.,  N.  S.  619  ; 
13  W.  R.  661. 

A  plaintiff  declared  upon  a  letter  written  by 
the  defendant,  in  which  it  was  alleged  that  the 
former  had  for  many  years,  without  cause,  sys- 
tematically done  everything  to  annoy  the  latter, 
and  had  unnecessarily  dragged  him  into  the 
Court  of  Chancery,  and  put  him  to  great  expense ; 
— Held,  on  demuiTcr,  that  the  court  could  not 
so  clearly  see  that  the  letter  could  not  be  libel- 
lous as  to  justify  the  court  in  withdi'awing  the 
case  from  a  jury.  I\'ay  v.  Fray,  17  C.  B.,  N.  S. 
603  ;  34  L.  J.,  C.  P.  45  ;  10  Jur.,  N.  S.  1153. 

In  an  action  for  a  libel,  imputing  to  the  plain- 
tiff that  he  was  a  truckmaster,  there  being  no 
innuendo  to  explain  the  meaning  of  the  word: — 
Held,  that  althoucrh  the  word  was  not  to  be 
found  in  any  English  dictionary,  yet,  as  it  was 
composed  of  two  well-known  English  words,  the 
plaintiff  was  not  bound  to  give  evidence  of  its 
meaning,  nor  the  judge  to  explain  it  to  the  jury; 
but  that  it  was  properly  left  to  them  to  say 
whether,  under  all  the  circumstances,  it  was  used 
in  a  defamatory  sense.  Homer  v.  Jbunton.  5 
H.  &  N.  661 ;  29  L.  J.,  Ex.  318  ;  2  L.  T.  512  ;  8 
W.  R.  499. 

An  action  is  maintainable  for  a  libel  contained 
in  a  bill  of  costs  delivei-ed  by  an  attorney  to  his 
client.    Bruton  v.  Downcs,  1  P.  &  F.  668. 

A  publication  may  be  a  libel  on  a  private 
person,  which  would  not  be  any  libel  on  a  person 
in  a  public  capacity  ;  but  any  imputation  of  im- 
just  or  corrupt  motives  is  equally  libellous  in 
either  case.  Par  miter  v.  Couj/land,  6  M.  &  W. 
105  ;  4  Jur.  701. 

The  rule  with  respect  to  libels  on  public  cha- 
racters and  persons  in  authority  is,  that  every 
person  has  a  right  to  comment  openly  and  strongly 
on  their  conduct,  provided  it  is  done  bond,  fide, 
and  without  imputing  to  them  any  corrupt  or 
dishonest  motives.    Ih, 


libel  Vntme — Implied  Kalice.] — How- 


ever honestly  the  party  who  publishes  a  libel 
believes  it  to  be  true,  if  it  is  untrue  in  fact,  the 
law  implies  malice,  unless  the  occasion  justifies 
the  act ;  and  whether  the  occasion  justifies  the 
act  is  a  question  of  law.  Darhif  v.  Ousclcy,  1  H. 
&  N.  1  ;  25  L.  J.,  Ex.  227  ;  2  Jur.,  N  S.  497. 


Statements  in  Newspapen.] — If  a  libel 


is  sent  to  a  newspaper,  and  the  editor  strikes  out 
the  most  libellous  portions,  and  pnblishes  the 
remainder,  the  writer  is  liable  for  the  part  which 
is  published.    lb. 
An   advertisement    in   a   public   newspaper 


167 


DEED    AND    BO^HiD— Setting  Aside. 


16 


stitutcd  a  suit  to  set  aside  the  settlement,  as 
being  founded  on  a  bad  and  illegal  consideiution  : 
— Held,  that  the  suit  could  not  1^  maintained.  lb. 

In  order  to  deprive  a  plaintiff  of  his  right  to 
relief  in  equity  on  the  ground  of  illegality  in  the 
transaction  in  respect  of  which  such  relief  is 
sought,  there  must  be  such  a  degreee  of  illegality 
afi  is  free  from  all  doubt.  Barton  v.  Jfuir^  6 
L.  R.,  P.  C.  lU ;  U  L.  J.,  P.  C.  19  ;  31  L.  T.  593 ; 
28  W.  R.  427. 

The  court  will  not  refuse  relief  to  an  injured 
party  to  a  deed  on  the  ground  that  he  has  executed 
it  with  an  illc^l  purpose,  if  that  purpose  has  not 
taken  effect.  Symes  v.  Hughes,  9  L.  K.,  Eq.  476 ; 
39  L.  J.,  Ch.  304  ;  22  L.  T.  462. 

Nature  of  Illeir^ty.]— An  action  having  been 
brought  against  the  defendant  for  illegally  pledg- 
ing quantities  of  tobacco,  and  he  having  plead^ 
a  release  given  to  him  by  one  of  the  parties  in- 
tei'ested  in  the  tobacco,  the  court  refused  to  set 
aside  the  plea,  the  releasor  having  an  immediate 
interest  in  the  money  sought  to  be  recovered,  and 
no  fraud  being  shewn.  Phillips  v.  Clagett,  11 
M.  &  W.  84  ;  2  D.,  N.  S.  1004  ;  12  L.  J.,  Ex.  275. 

A  coui't  of  law  has  no  jurisdiction  to  set  aside 
a  release  which  is  good  in  law ;  but,  in  the  exer- 
cise of  its  equitable  jurisdiction,  it  may  interfere 
to  prevent  a  defendant  from  pleading  a  release 
where  it  would  be  a  manifest  fraud  on  a  third 
party  seeking  to  enforce  a  demand  against  the 
defendant,  and  a  party  to  the  fraud.    lb. 

A  bond  given  to  persons  to  whom  the  obligor 
had  lost  bets  on  horse-races,  which  he  was  unable 
to  pay,  in  order  to  prevent  them  from  taking  the 
steps  which,  under  the  conventional  code  esta- 
blished among  betting  men,  they  were  entitled 
to  take,  and  which  would  have  been  followed  by 
consequences  involving  the  obligor  in  considera- 
ble pecuniary  loss,  is  valid,  and  provable  against 
the  obligor's  estate.  Bitbb  v.  Yelverton,  9  L.  R., 
Eq.  471  ;  39  L.  J.,  Ch.  428 ;  22  L.  T.  258 ;  18 
W.  R.  512. 

To  an  action  on  a  bond  against  an  executor,  he 
pleaded  that  the  plaintiff  had  seduced  and  com- 
mitted adultery  with  the  wife  of  his  testator, 
between  whom  and  the  plaintiff  it  was  agreed, 
that  in  consideration  that  the  testator  would  not 
expose  and  make  public  the  conduct  of  the 
plaintiff,  he  would  not  sue  on  the  bond : — Held, 
that  there  was  no  valid  consideration  for  the 
agreement,  and  that  the  plea  was  bad.  Brown 
V.  Brijw,  1  Ex.  D.  5  ;  45  L.  J.,  Ex.  129  ;  33  L.  T. 
703  ;  24  W.  R.  177. 

The  illegality  of  the  condition  of  the  bond 
may  be  shewn  by  the  plaintiff  in  stating  the 
bond  itself,  with  the  condition  in  his  declaration  ; 
or,  if  he  omits  to  state  the  condition,  it  may  be 
shewn  by  the  defendant  in  his  plea,  and  the 
court  will  equally  take  notice  of  the  illegality  in 
either  case.    Duxergicr  v.  Fellowes,  1  C.  &  F.  39. 

A  bond  conditioned  to  take  possession  of  the 
effects  of  persons  dying  intestate  in  a  settlement 
on  the  coast  of  Africa,  and  sell  the  same,  and 
Temit  the  produce  to  the  African  Company  in 
Europe,  to  be  by  them  delivered  to  the  lawful 
administrator,  was  a  legal  bond.  African  Cam- 
pany  v.  Torraine^  6  T.  R.  588. 

c.  Fraud  and  Misrepresentation* 

Damages  for  Railway  Accident.] — To  a  defence 
In  an  action  for  pcreonal  injuries,  of  a  release  by 
deed,  it  was  replied  that  the  execution  of  the 


deed  by  the  plaintiff  was  procured  by  the  con 
])any  fraudulently  representing  for  that  purpoi 
that  his  injuries  were  of  a  trivial  and  temporal 
nature,  and  that  if  they  should  afterwards  tui 
out  to  be  more  serious  than  he  then  anticipate 
he  would  still,  even  though  he  had  executed  tl 
deed,  be  in  a  position  to  obtain  and  wool 
obtain  further  compensation  from  the  company 
— Held,  that  there  was  a  fraudulent  misrepr 
sentation  of  fact  alleged  sufficient  to  avoid  tl 
deed  as  against  the  plaintiff,  who  had  bet 
thereby  induced  to  execute  it  Ilirschfield 
London,  Bri<fhton  and  South  Coast  Builwc 
Company,  2  *Q.  B.  D.  1  ;  46  L.  J.,  Q.  B.  94  ;  5 
L.  T.  473. 

Semble,  that  the  deed  would  equally  have  be( 
avoided  by  the  second  allegation  that  the  fraud 
lent  misrepresentation  had  been  as  to  the  leig 
effect  of  the  deed  which  the  plaintiff  was  thcrel 
induced  to  sign.    lb, 

A  passenger  who  was  injured  by  a  railwt 
accident  sent  in  a  claim  for  69 H.  compensatio 
The  traffic  manager  of  the  company  called  up< 
him,  and  after  some  discussion  the  passeng 
accepted  400/.,  and  gave  a  receipt  acknowledgii 
it  to  be  in  full  disdiarge  of  his  claims.  Abo 
a  year  afterwards  he  commenced  an  acti( 
against  the  company  for  further  compensatio 
to  which  the  company  pleaded  that  he  had  a 
cepted  400Z.  in  full  satisfaction  and  discharge 
the  causes  of  action.  The  plaintiff  then  filed 
bill  to  restrain  them  from  relying  on  the  i)l( 
and  fiom  setting  up  the  acceptance  of  the  40< 
or  the  receipt,  as  a  satisfaction  or  discharge 
the  damages,  except  to  the  extent  of  400Z.  T 
bill  did  not  allege  fraud,  but  that  the  plaint 
had  signed  the  receipt  on  the  express  conditi« 
that  he  should  not  thereby  exclude  himself  frc 
further  compensation  if  his  injuries  turned  o 
more  serious  than  was  supposed  at  the  time  : 
Held,  that  as  the  statement  in  the  receipt  com 
be  rebutted  by  evidence  that  the  plaintiff  did  e 
receive  the  money  in  full  satisfaction  of  all  c 
mands,  the  whole  case  could  be  tried  at  li 
better  than  in  equity;  and  that  the  bill  oug 
to  be  dismissed.  Lee  v.  Lancashire  and  Yoi 
shire  llailwai/  Comjtany,  6  L.  R.,  Ch.  527  ; 
L.  T.  77  ;  19  W.  R.  729. 

For  Non-PaymeiLt  of  Costs.] — A  rsmainderm 
who  failed  in  a  suit  instituted  by  him  agaii 
the  tenant  for  life  in  respect  of  alleged  was 
and  who  was  ordered  to  pay  the  costs  of  the  sc 
sold  his  remainder  and  executed  a  conveyance 
it  to  the  purchaser  before  the  costs  could 
taxed,  and  he  paid  his  solicitor's  bill  out  of  t 
proceeds  of  the  sale  without  leaving  sufficient 
pay  the  defendant's  costs  of  the  suit,  and  withe 
having  any  means  of  paying  them  : — Held,  tl 
the  defendant  was  not  entitled  to  have  the  c< 
veyance  set  aside  or  declared  fraudulent,  or 
recover  from  the  remainderman's  solicitor  \ 
portion  which  the  solicitor  had  received  of  1 
proceeds  of  the  sale  in  payment  of  his  costs,  e 
that  the  fact  of  the  purchaser  having  or  i 
having  notice  of  the  circumstances  att-ending  " 
sale,  or  the  purpose  of  it,  was  immaterial.  JVe 
clfffe  v.  Warburtofi,  4  De  G.,  F.  &  J.  449. 

Obtained   by  Fraud  of   Sheriff^s    Officer. 
A  sheriff  cannot  recover  on  an  indemnity  b< 
which  has  been  procured  by  the  fraud  of  his  o 
officer.    JR4ipJiael  v.  Goodman,  3  N.  &  P.  647 
A.  &  R  566  ;  1  W.,  W.  &  H.  363. 
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A  pica  to  an  action  on  such  a  bond,  that  it 
was  obtained  by  the  sheriff  and  others  in  col- 
lusion with  him  by  fraud  and  covin,  is  a  good 
plea.    lb, 

d.  In  other  Oases. 

To  escape  Forfeiture  for  Felony.]— ^A  person 
being  in  prison  on  a  charge  of  felony,  in  order  to 
avoid  a  forfeiture  of  his  property  in  the  event  of 
a  conviction,  executed  a  voluntary  deed,  assign- 
ing his  personal  estate  to  his  brother  absolutely. 
He  was  tried,  found  not  guilty,  on  the  ground 
of  insanity,  and  ordered  to  be  imprisoned  as  a 
lonatic  during  her  Majesty's  pleasure : — Held, 
that  the  deed,  being  without  consideration,  and 
executed  by  an  insane  person  under  a  total  mis- 
apprehension, was  inoperative,  and  that  the 
representatives  of  the  brother  took  no  interest 
under  it.  Manning  v.  GUI,  13  L.  R.,  Eq.  485  ; 
41  L.  J.,  Ch.  736  ;  26  L,  T.  14  ;  20  \V.  R.  357  ; 
12  Cox,  C.  C.  274. 

Ihiress.] — The  moment  that  a  person  who  in- 
fluences another  does  so  by  the  threat  of  taking 
away  from  that  other  something  he  then  pos- 
sesses, or  of  preventing  him  from  obtaining  an 
advantage  he  would  otherwise  have  obtained, 
then  the  act  of  the  person  exercising  the  influ- 
ence becomes  coercion,  and  ceases  to  be  per- 
suasion or  consideration.  Ullis  v.  Barker,  40 
L.  J.,  Ch.  603 ;  25  L.  T.  7 ;  19  W.  R.  963. 
Affirmed  on  appeal,  7  L.  R.,  Ch.  104  ;  41  Ir.  J., 
Ch.  64  ;  25  L.  T.  680  ;  20  W.  R.  160— L.  J. 

A  plaintiff,  while  lodging  at  an  hotel,  and 
seriously  ill,  executed  a  bond  to  the  landlord  for 
1,000/.  payable  at  six  months'  date,  to  secure 
monejTS  paid  and  advanced  for  the  plaintiff  for 
hotel  charges,  the  landlord  undertaking  to  rectify 
all  errors  in  the  accounts ;  a  coni-t  of  equity 
restrained  an  action  on  the  bond,  the  plaintiff 
giving  judgment  for  the  amount  of  the  claim. 
Edtcardt'  Wood  v.  Baldwin,  4  Giff.  613. 

Selease.] — ^Where,  in  an  action  by  a  provi- 
sional committee  suing  on  behalf  of  a  railway 
company,  one  of  the  plaintiffs,  who  held  fifty 
shares  in  the  undertaking,  executed  to  the  de- 
fendant a  release  of  the  cause  of  action,  the 
court  refused  to  set  aside  the  plea,  the  releasor 
having  a  valid  interest  in  the  concern,  and  not 
being  a  mere  trustee.  Raicsforne  v.  Oandcll,  15 
M.  &  W.  304  ;  4  Railw.  Cas.  295  ;  3  D.  &  L.  682  ; 
15  L.  J.,  Ex.  291  ;  10  Jur.  294. 

After  declaration  the  plaintiff  executed  a  re- 
lease to  the  defendant,  and  gave  his  own  attorney 
notice  not  to  proceed  ;  the  release  was  pleaded ; 
to  this  plea  there  was  a  replication  confessing 
the  release  ;  judgment  was  signed  for  the  costs 
and  execution  issued.  Notice  was  then  given  to 
the  shcsriff  by  the  plaintiff  not  to  execute  process 
on  peril  of  being  treated  as  a  trespasser,  and 
thereupon  the  plaintiff's  attorney  obtained  an 
order,  calling  on  the  plaintiff  "  or  defendant,"  to 
pay  his  costs  : — Held,  that  this  was  a  proper  case 
for  the  interference  of  the  court,  and  that  the 
form  of  the  order  was  good.  Games,  Ex  parte, 
33  L.  J.,  Ex.  317. 

A  pauper  plaintiff  having,  behind  the  back  of 
his  attorney,  and  under  circumstances  shewing 
a  desire  on  his  part  to  deprive  him  of  his  costs, 
agreed  with  the  defendant,  in  an  action  for  un- 
liquidated damages,  to  execute  a  release,  and  the 
defendant  having  pleaded  such  release  puis 
darrein  continuance,  the  court,  at  the  instance 


of  the  attorney,  set  aside  the  plea.  Wright  v. 
Burroughes,  8  C.  B.  344 ;  4  D.  &  L.  226  ;  15 
L.  J.,  C.  P.  277  ;  10  Jur.  860. 

Where  a  release  has  been  executed  and  the 
parties  have,  for  a  long  space  of  time,  acquiesced 
in  it,  the  mere  proof  of  errors  will  not,  in  the 
absence  of  fraud,  induce  the  court  either  to  set 
it  aside  or  to  give  leave  to  surcharge  and  falsify  ; 
but  the  nature  and  amount  of  the  errors  alleged 
and  proved  may  have  a  very  considerable  effect 
in  the  consideration  of  the  question,  whether  the 
release  was  fairly  obtained.  Millar  v.  Craig ^ 
6  Beav.  433. 

Where  a  release  of  a  legal  demand  has  been 
improperly  obtained,  a  court  of  equity  will  set 
aside  the  release,  but  will  not  decree  payment 
of  the  legal  demand.  Pascoe  v.  Pascoe,  2  Cox, 
109. 

A  party  who,  upon  a  compromise,  having  exe- 
cuted a  general  release,  claims  relief  on  the  ground 
of  a  large  item  in  which  he  was  interested 
having  by  mistake  been  omitted  in  the  account, 
is  entitled  to  relief,  but,  to  obtain  it,  the  relea,'.o 
must  be  wholly  set  aside.  Pritt  v.  Clay,  6  Beav. 
503. 

A  court  of  equity  looks  with  considerable 
jealousy  at  a  release,  executed  by  a  young  lady^ 
at  or  shortly  after  attaining  twenty-one,  upon  a 
settlement  of  accounts' between  her  ana  her 
trustees.    ParJter  v.  Bloxam,  20  Beav.  295. 


2.  Rectification. 

On  the  Ground  of  Kistake.] — By  a  mistake  in 
pencil  directions  given  to  a  clerk  or  a  stationer, 
a  clause  of  a  sentence  was  inserted  in  a  mai:riage 
settlement,  which  on  the  face  of  the  deed  was 
repugnant  to  the  sense,  and  which  led  to  a  highly 
improbable  result.  The  fact  of  the  mistake  was 
not  admitted  by  all  parties.  The  court  did  not 
order  the  settlement  to  be  rectified ;  but,  pre- 
facing the  order  with  a  declaration  that  it  ap- 
peared that  the  words  in  question  were  inserted 
by  mistake,  made  an  order  for  distribution  of  the 
fund  as  if  the  clause  had  not  been  inserted.  Do 
La  Touclte,  In  re,  10  L.  R.,  Eq.  599  ;  40  L.  J.,  Ch. 
85.    See  also  Welnmn  v.  Welman,  ante,  ool.  163. 

The  principle  of  reforming  a  deed  is  confined 
to  cases  of  mutual  mistake.  Williamson  v. 
Aforiarty,  19  W.  R.  818. 


Where  Lapse  of  Time.] — The  conveyance 


on  a  sale  of  land  contained  a  reservation  of  the 
minerals  lying  thereunder  to  the  vendor,  which 
the  evidence  shewed  was  not  intended  by  either 
the  vendor  or  the  purchaser.  Five  years  after^ 
wards  the  purchaser  discovered  the  mistake,  and 
filed  a  bill  to  have  the  conveyance  rectified. 
The  vendor  after  putting  in  an  answer,  by  which 
he  denied  that  there  had  been  any  mistake  on 
his  part,  died  before  he  could  be  cross-examined, 
and  the  suit  was  revived  against  his  legal  repre- 
sentative : — Held,  having  regaixi  to  the  lapse  of 
time  and  other  circumstances,  that  if  the  defen- 
dant did  not  consent  to  have  the  conveyance 
rectified,  the  whole  transaction  must  be  set  aside, 
in  which  event  the  plaintiff  would  be  fixed  with 
an  occupation  rent,  while  the  defendant  would 
have  to  repay  the  purchase-money,  with  interest, 
and  also  all  sums  expended  by  the  plaintiff  in 
permanent  improvements.  Bloomer  v.  Spittle, 
13  L.  R.,  Eq.  427 ;  41  L.  J.,  Ch.  369 ;  26  L.  T. 
272  ;  20  W.  R.  435. 
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Infuitf  Parties.] — A  deed  was  executed 

purporting,  by  mistake,  to  convey  a  moiety  only 
of  real  estate,  the  intention  of  the  parties  having 
been  to  pass  the  whole.  Infants  were  interested. 
Upon  a  bill  for  rectification  : — Held,  that  a  con- 
veyance of  the  other  moiety  by  another  deed 
was  not  necessary,  and  order  made  declaring 
that  the  deed  was,  in  the  particulars  after  speci- 
fied, executed  by  mistake,  that  it  was  intended 
to  pass  the  entirety,  and  that  the  deed  ought  to 
be  rectified,  ordering  rectification  by  worcfe  and 
figures,  accordingly,  and  directing  a  copy  of  the 
oraer  to  be  indorsed  on  the  deed.  White  v. 
White,  15  L.  B.,  Eq.  247  ;  42  L.  J.,  Ch.  288  ;  27 
L.  T.  762. 


Form  of  Judgment  Order.] — ^A  lady  being. 


under  four  several   instruments,   the  donee  of 

Sowers  of  appointment  amongst  her  three 
aughters,  by  four  several  deeds-poll  appointed 
one-third  of  the  several  properties,  subject  to  the 
powers,  to  one  daughter,  and  died  without  other- 
wise  having  exercised  any  of  the  powers.  One 
only  of  the  instruments  creating  the  powers 
contained  a  hotchpot  clause : — Held,  upon  the 
evidence,  that  there  was  shewn  on  the  part  of 
the  appointor  a  clear  and  manifest  intention  to 
produce  an  equality  between  the  three  daughters, 
and  that  the  three  deeds-poll  must  be  rectified 
by  the  insertion  of  clauses  in  the  nature  of  hotch- 
pot clauses.    Killick  v.  Gray,  46  L.  T.  583. 

The  court  will  order  rectification  of  a  deed  on 
the  ground  of  mistake  upon  the  evidence  of  the 
plaintiff  alone,  where  no  further  evidence  can  be 
obtained.  Hanley  v.  Pearton,  13  Ch.  D.  545 ; 
41  L.  T.  678. 

By  a  poet-nuptial  settlement,  real  estate  be- 
longing to  the  wife  was  conveyed  unto  A.  and 
his  heirs  "  to  the  use  of "  A.,  his  executors  and 
administrators,  during  the  life  of  the  wife,  "  upon 
trust  '*  to  pay  the  rents  and  profits  to  her  for  ner 
separate  use ;  and  from  and  after  her  decease,  in 
case  of  the  death  of  her  husband  in  her  lifetime, 
"  to  the  use  of  the  heirs  and  assigns  "  of  the  wife 
for  ever :  but  in  case  of  the  wife  predeceasing 
the  husband,  then  to  the  use  of  the  husband,  his 
heirs  and  assigns  for  ever.  The  wife  having 
survived  her  husband,  she  brought  an  action 
against  A.'s  legal  personal  representative  to 
have  the  settlement  rectified  on  the  ground  that 
by  a  technical  mistake  in  the  form  of  the  settle- 
ment her  equitable  life  estate  and  the  legal 
estate  in  remainder  did  not  coalesce  within  the 
rule  in  Shelley^i  ease,  so  as  to  give  her,  as  was 
intended  in  the  events  that  had  happened,  an 
absolute  estate  in  fee : — Held,  that  a  conveyance 
of  the  outstanding  legal  estate  was  unnecessary. 
Ih. 

Form  of  order  for  rectification.    Ih. 

Inserting  Express  Oraat  of  Bight  of  Way.] — 
Where  two  closes  in  one  ownership  adjoin,  and  a 
formed  way  leads  over  one  to  the  other  and  is 
used  therewith,  and  the  owner  grants  the  latter 
close  "with  all  ways  now  us^  therewith,"  a 
right  of  way  over  the  way  passes  to  the  grantee, 
whether  the  way  was  constructed  before  the 
unity  of  possession  or  not.  The  defendant,  the 
owner  of  two  pieces  of  land  ;  P.  and  B.,  made  an 
agreement  witn  the  plaintiff  to  convey  so  that  P. 
should  belong  to  the  defendant  and  B.  to  the 
plaintiff.  The  only  access  to  B.  was  by  a  defined 
gravelled  path  crossing  P.,  which  path  it  was 
assumed  in  this  action  had  not  existed  before  the 


unity  of  possession.  By  a  conveyance  execut 
in  pursuance  of  the  agreement,  P.  and  B.,  **  wi 
all  ways  with  the  same  now  enjoyed,"  wc 
conveyed  to  a  trustee  as  to  half  thereof  to  t 
use  of  the  defendant  and  as  to  half  to  the  u 
of  the  plaintiff.  P.  was  then  occupied  by  t 
defendiuit,  B.  by  the  plaintiff.  The  defenda 
stopped  up  the  path,  and  the  plaintiff  was  ooi 
pelled  to  buy  a  nght  of  way  over  adioining  laz] 
The  plaintiff  brought  this  action,  asking  that  ti 
conveyance  might  be  rectified  by  vesting  B. 
her  with  a  right  of  way  over  the  path,  and  vet 
ing  P.  in  the  defendant,  subject  to  the  right 
way  :  —  Held,  that  a  conveyance  executed 
pursuance  of  the  agreement  ought  to  have  coi 
tained  an  express  grant  of  the  right  of  wa^ 
that  such  right  would  have  passed  by  a  conve 
ance  containing  the  common  general  word 
that  it  was  immaterial  whether  the  way  w 
consti*ucted  before  the  unity  of  possession  or  no 
that  the  plaintiff  had  not  abandoned  her  righ 
and  that  she  was  entitled  to  rectification  i 
claimed.  Barkskire  v.  Gruhh,  18  Ch.  D.  61( 
50  L.  J.,  Ch.  731  ;  45  L.  T.  383  ;  29  W.  B.  929. 

See  also  Mistake  and  Yekdob  and  Pui 

CHASEB, 


V.    PABTICULAB  DEEDS. 
1.  Title  Dbedsw 

Custody  of  Deeds— Tenant  for  Life.]— A  legi 
tenant  for  life  of  freeholds  is  entitled  to  tl 
custody  of  the  title-deeds  ;  and  the  court  wi 
not  interfere  as  between  a  tenant  for  life  an 
remainderman,  except  where  there  is  danger  1 
the  safety  of  the  deeds  if  left  in  the  hands  c 
the  tenant  for  life,  or  where  the  court  require 
the  deeds  for  the  purpose  of  carrying  out  trust 
relating  to  the  property.  Leathes  v.  Leatkes, 
Ch.  D.  221  ;  46  L.  J.,  Ch,  562  ;  36  L.  T.  646  ;  2 
W.  B.  492. 

On  an  application  by  a  tenant  for  life  in  n 
mainder  of  settled  estates  for  the  title-deeds  t 
be  deposited  in  court : — Held,  that  the  tenan 
for  life  in  possession  was  entitled  to  their  custody 
Ih, 

A  legal  tenant  for  life  has  a  right  to  recove 
from  a  contingent  remainderman  the  possessioi 
of  the  title-deeds.  Allwtiod  v.  Ueywood,  1  H.  ^ 
C.  745  ;  32  L.  J.,  Ex.  163  ;  9  Jur.,  N.  S.  108  ;  ' 
L.  T.  640  ;  11  W.  B.  291. 

With  respect  to  the  title-deeds,  it  is  a  settlet 
doctrine  that  this  court  never  interferes  as  to  th( 
possession  of  deeds  between  a  father  tenant  f o: 
life  and  a  son  entitled  in  remainder ;  but  in  th< 
case  of  a  stranger  tenant  for  life  the  court  wil 
intei'f  ere,  especially  when  the  deeds  are  in  court 
Warren  v.  ttvdall,  1  Johns.  &  Hem.  13 ;  and  se( 
Pyjicent  v.  PynceiU,  3  Atk.  571. 

The  legal  tenant  for  life  is  entitled  to  the  cu8< 
tody  of  the  title-deeds,  and  they  will  not  be 
ordered  to  be  deposited  in  court  merely  because 
the  tenant  for  life  is  heir-at-law,  and  claims  the 
immediate  reversion  against  the  residuary  de* 
visee.     Gamer  v.  Ilannyngton,  22  Beav.  627. 

A  testator  devised  his  real  estate  in  strict 
settlenlent,  giving  to  trustees  a  power  of  sale 
and  exchange,  to  be  exercise  with  the  consent 
of  the  person  entitled  in  possession,  if  of  full 
age  ;  and  he  bequeathed  his  residuary  personalty 
to  the  trustees  upon  the  trusts  declared  concern- 
ing the  moneys  to  arise  from  sales  under  the 
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power.  Shortly  after  his  death  a  decree  was 
made  at  the  suit  of  the  first  tenant  for  life,  then 
an  infant,  for  the  execution  of  the  trusts  of  the 
will.  Parts  of  the  estate  were  sold  under  the 
power,  and  the  money  paid  into  court,  and  a 
large  fund  was  there  applicable  to  the  purchase 
of  real  estates.  After  the  tenant  for  life  came  of 
age  inquiries  were  directed  as  to  the  investment 
of  part  of  the  funds  in  real  estate,  and  as  to  the 
propriety  of  applying  for  a  private  estate  act, 
which  inquiries  were  still  oeing  prosecuted. 
Shortly  after  this  the  tenant  for  life  applied  to  tlic 
court,  that  the  trustees  might  be  oraered  to  de- 
liver to  her  the  title-deeds  of  the  estate,  subject 
to  the  limitations  of  the  will,  which  application 
was  refused  by  Stuart,  y.-C. : — Held,  that  as  a 
suit  affecting  we  estates  was  being  prosecuted, 
the  custody  of  the  deeds  did  not  depend  on  the 
question  who  had  the  legal  right  to  them,  but 
on  the  question  what  custody  was  most  con- 
venient for  the  puiposes  of  the  suit ;  and  that 
the  Court  of  Appeal  would  not  interfere  with 
the  discretion  of  the  vioe-chancellor  on  the 
subject.  Stafford  v.  Roberts,  6  L.  R.,  Ch.  307  ; 
19  W.  B.  552. 

Bight  to,  pafiM  with  Xttata.]  —  The 

person  who  is  entitled  to  the  inheritance  has  a 
right  to  the  possession  of  the  title-deeds ;  and  it 
is  no  answer  to  an  action  founded  on  his  right 
to  the  possession  of  the  deeds,  to  shew  that 
another  person  has  a  term  of  1,000  years  vested 
in  him  to  attend  the  inheritance.  Austin  v. 
Croome,  Gar.  &  M.  653. 

The  right  to  the  estate  confers  a  right  to  the 
poflseasion  of  the  title-deeds.  Smith  v.  Chiches* 
ter,  2  Dru.  &  W.  393  ;  1  Con.  &  L.  486  (Ir.). 

He  who  has  occasion  to  use  a  deed  is  legally 
entitled  to  the  custody  of  it ;  and  where  several 
are  equally  interested  in  it,  either  having  posses- 
sion, may  retain  it  against  the  others.  Conse- 
quently one  cannot  maintain  detinue  against  a 
person  in  whose  hands  the  party  who  first 
obtains  possession  of  it  has  deposited  it,  to  be  re- 
delivered to  him  on  request.  Foster  v.  Crahh^  12 
C.  B.  136 ;  21  L.  J.,  C.  P.  189 ;  16  Jur.  835. 

The  general  rule  of  law  being  that  tiie  party 
who  has  a  freehold  estate  has  a  right  to  the  title- 
deeds,  a  mortgagee  in  fee,  with  whom  the  mort- 
gagor deposited  the  counteifeit  of  a  conveyance 
to  nimself,  the  mortgage  purporting  to  convey 
the  deeds,  is  entitled  to  recover  the  genuine  deed 
from  a  third  party,  with  whom  the  mortgagor 
had  subsequently  deposited  it  as  a  security  for 
advances.  Xewton  v.  Beek'Z  H.  &  N.  220 ;  27 
L.  J.,  Ex.  272  ;  4  Jur.,  N.  S.  340. 

Where  the  property  in  land  passes  by  deed, 
the  property  in  the  deed  passes  with  it.  Lord  v. 
WardU,  3  Bing.  N.  C.  680 ;  4  Scott,  402. 

Sight  of  TmitM.] — In  order  to  postpone  any 
party  to  a  caose  in  respect  of  a  prior  mortgage 
or  incumbrance,  on  the  ground  that  you  have 

St  the  title-deeds,  it  must  be  shewn  that  you 
ve  got  them  through  gross  negligence  on  the 
part  of  the  person  you  seek  to  postpone,  and  the 
onus  is  on  you  of  shewing  this.  Carter  v.  Carter^ 
3  Kay  &  J.  618  ;  27  L.  J.,  Ch.  74  ;  4  Jur.,  N.  S. 
63. 

To  allow  title-deeds  to  remain  with  a  party, 
who,  besides  having  a  beneficial  interest  m  the 
property,  is  also  a  trustee  to  others,  is  not  gross 
negligence  ;  for,  quft  trustee,  he  is  the  right 
person  to  hold  them«    Ih, 


Plaintiff,  as  heir-at-law  of  C,  sued  defendant 
to  recover  possession  of  a  title-deed  under  the 
following  circumstances :  By  a  conveyance  of 
the  12th  November,  1862,  certain  freehold  pro- 
perty was  conveyed  to  C.  in  fee.  On  the  13th  July, 
1865,  C,  by  an  ante-nuptial  settlement  of  that 
date,  in  consideration  of  his  intended  marriage 
with  the  defendant's  sister,  charged  the  said 
property  with  the  payment,  after  his  death,  of  a 
yearly  annuity  of  \2l.  to  her  during  her  life,  and 
secnrod  the  same  by  a  grant  of  the  said  property 
to  the  defendant,  as  trustee  for  his  sister,  for  a 
term  of  100  years,  with  the  usu&l  powers  of  dis- 
tress and  entry,  &c.,  in  case  of  the  quarterly 
payments  of  the  annuity  being  in  arrear.  Upon 
the  execution  of  the  settlement  C.  handed  the 
deed  of  conveyance  of  the  12th  November, 
1862,  to  the  defendant  and  said  to  him,  '^  Toushall 
have  the  deed  of  the  house  to  hold  in  your  posses- 
sion for  the  safety  of  your  sister,"  and  at  the 
same  time  a  written  acknowledgment  of  the 
receipt  of  the  conveyance,  and  an  undertaking 
to  deliver  it  to  C.  or  his  assigns,  on  the  fulfilment 
of  the  trusts  of  the  settlement,  was  signed  by  the 
defendant.  The  marriage  took  place,  and  on  C.*8 
Subsequent  death,  in  December,  1875,  the  plain- 
tiff, as  his  eldest  son  and  heir-at-law,  brought  an 
action  in  the  county  court  against  defendant  to 
recover  possession  of  the  conveyance  of  12th 
November,  1862.  The  county  court  judge  held, 
in  favour  of  the  plaintiff,  that  he  was  entitled  to 
recover  the  deed  in  question : — Held,  that  the 
defendant,  as  trustee  of  the  settlement,  was  en- 
titled to  retain  possesion  of  the  deed  of  convey- 
ance in  question  during  the  continuance  of  the 
trusts  of  the  settlement  on  the  ground  that  it 
was  delivered  to  him  by  C,  the  settlor,  as  a 
further  security  for  the  payment  of  the  annuity, 
and  tiiat  the  possession  of  it  enabled  him  the 
better  to  perform  the  trusts  of  the  settlement 
with  the  execution  of  which  he  was  charged. 
Corin  V.  Thomas,  46  L.  T.  916. 

Delivery  up  of  Tltlo-Doods.]— A  person  who  is 
out  of  possession,  and  whose  ultimate  right  to 
obtain  and  keep  possession  of  the  title-deeds 
depends  on  the  validity  of  his  title,  may  maintain 
a  suit  for  the  delivery  up  to  him  of  the  title- 
deeds,  if  the  evidence  of  nis  title  is  not  in  his 
own  power,  and  depends  on  the  production  of 
the  deeds  of  which  delivery  is  prayed.  Whitting- 
ham  V.  Cusack,  6  Ir.  R.,  £q.  451. 

A  suit  by  a  person  claiming  a  legal  title  to 
land,  praying  discovery  and  delivery  up  of  the 
title-deedis,  against  a  person  who  had  the  deeds, 
and  merely  claimed  to  hold  them  as  a  stake- 
holder for  whoever  had  the  legal  title,  the  deeds 
having  been  brought  into  court  on  an  interlocu- 
tory motion,  and  another  suit  having  been  sub- 
sequently instituted  in  which  the  questions  as  to 
the  title  of  the  lands  could  be  decided,  the  plain- 
tiff in  the  first  suit  offered  the  defendant  to  con- 
sent that  the  deeds  in  court  should  be  transferred 
to  the  second  suit,  and  the  first  dismissed  with 
costs ;  the  defendant  having  declined  to  consent, 
and  put  the  plaintiff  upon  terms  to  bring  the 
first  suit  to  a  hearing  : — ^Held,  that  the  plaintiff 
in  that  suit  should  pay  the  costs  of  it  up  to  the 
service  of  the  notice  of  consent,  and  the  defen- 
dant those  incurred  afterwards.    Jb, 

Detinue  for  title-deeds.  Plea,  that  the  deeds 
were  entrusted  to  and  deposited  with  the  defen- 
dant by  G.,  deceased ;  that  the  plaintiff  claimed 
tJ^e  right  to  the  possession  of  them  as  devisee 
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under  the  will  of  G. ;  that  the  detention  was  a 
loss  of  thGm  bj  the  defendant  before  the  death 
of  G. ;  and  that  the  defendant  never  had  posses- 
sion of  them  since  the  death  of  G.  Held,  by 
Wightman  and  Crompton,  JJ.,  that  the  plea  was 
bad,  as  it  did  not  allege  that  the  deeds  were  de- 
stroyed ;  and,  therefore,  assuming  that  they  were 
still  existing,  and  as  the  property  in  them,  was 
Tested  by  the  devise  in  the  plaintiff,  he  might 
maintain  detinue ;  but,  by  Blackburn,  J.,  that 
the  plea  was  good,  as  it  did  not  admit  that  the 
defendant  had  possession  of  the  deeds  since 
they  were  the  plaintiff's.  Goodman  v.  Boycott, 
2  B.  &  S.  1  ;  31  L.  J.,  Q.  B.  69.  See  also  12  C.  B. 
136. 

Since  the  Judicature  Act,  the  Chancery  Di- 
vision has  jurisdiction  on  the  application  of  the 
l^al  owner  of  title-deeds  to  order  them  to  be 
delivered  up  by  a  purchaser  for  value  without 
notice.  McLeod  v.  IhrHmwond  (14  Ves.  353  ;  17 
Ves.  182)  distinguished.  Cooper  v.  Ve$ey^  20  Ch. 
D.  611  ;  51  L.  J..  Ch.  862  ;  47  L.  T.  89  ;  30  W.  R. 
648— C.  A. 

On  Sale  of  Lands.] — Sec  Vendor  and  Pus- 
chaser. 

lien  on.] — See  Solicitor. 

Mortgage  by  Deposit  of.  ]—/S^y'  Mortgage. 

Larceny  ol]— iSi?^  Criminal  Law. 


VI.    REGISTRATION  OF  DEEDS. 

What  mnst  be  Registered.  ] — A  memorandum, 
charging  leasehold  premises  in  Middlesex  with 
money  lent,  is  not  required  to  be  registered, 
under  7  Anne,  c.  20.  Wright  v.  Starutfeld^  27 
Beav.  8  ;  28  L.  J.,  Ch.  183  ;  5  Jur.,  N.  S.  5. 

Registering  an  assignment  is  not  register- 
ing the  lease.  ITaneycome  v.  WaldroJij  2  Str. 
1064. 


Where  Deed  Indorsed.]— Where  the  deed, 


:  make  it  secondary  evidence  against  A.    Dot 
Logeomhe  v.  Clifford,  2  C.  &  K.  448. 


Ezeontion  —  Corporation.] — ^Undcr  1 


of  which  a  memorial  is  to  be  registered,  is  in- 
dorsed on  an  earlier  deed,  it  is  not  sufficient  to 
describe  the  premises  by  such  memorial  in  the 
terms  used  in  the  earlier  deed  without  express 
reference  to  it,  if  the  deed  to  be  n^stered  de- 
scribes the  premises  simply  by  reference  to  the 
earlier  deed.  JReg.  v.  Middlesex  (^Registrar),  15 
Q.  B.  976  ;  19  L.  J.,  Q.  B.  537  ;  14  Jur.  1001. 

Kemorial — ^What.jj — ^A  lithographed  memorial 
is  a  memorial  put  into  writing,  within  7  Anne, 
c.  20,  s.  5,  and  ought  to  be  registerwl  by  the 
registrar.  Reg.  v.  Middlesex  (Iiegistrar\  7  Q. 
B.  156  ;  14  L.  J.,  Q.  B.  200 ;  9  Jur.  371. 

The  registered  memorial  of  a  deed  conveying 
lands  in  Middlesex  is  secondary  evidence  ot  the 
contents  of  such  deed,  against  the  personal 
representatives  of  the  party  by  whom  such  deed 
is  registered.  Wollastim  v.  Jualcewill,  3  M.  &  G. 
297  ;  3  Scott,  N.  R.  593. 

An  examined  copy  of  a  memorial  of  a  pur- 
chase deed  registered  in  Middlesex,  is  only  I 
receivable  as  secondary  evidence  of  the  deed  ' 
against  the  parties  to  the  deed,  and  all  persons  ' 
claiming  under  them  ;  and  the  fact  tnat  A.  j 
mortgaged  the  proix»rty  to  B.,  and  delivered  this 
deed  to  B.,  as  mortgagee,  is  not  sufficient  to 


Church  Building  Acts  land  in  Middlesex  ? 
conveyed  to  the  Ecclesiastical  CommissionerSi 
deed-ix)ll  executed  by  the  grantor.  The  oo 
missioners  assented  by  affixing  their  seal : 
Held,  that  under  7  Anne,  c.  20,  s.  5,  the  reg^st 
was  not  bound  to  register  a  memorial  of  the  oc 
veyance  without  the  attestation  of  the  party  w 
witnessed  the  execution  by  the  grantor,  and  tl 
\  the  affixing  the  seal  of  tiie  commissioners  vf 
not  an  execution  by  them  of  the  deed,  and 
attestation  of  the  affixing  such  seal  did  i 
satisfv  the  statute.  If  eg,  v.  Middlesex  {Reg 
trary  1  El.  &  El.  322  ;  28  L.  J.,  Q.  B.  77  ; 
Jur.,  N.  S.  98. 

Priorities.  ]~The  statute  of  7  Anne,  c.  20,  w 
intended  to  prevent  fraud  by  secret  conveyanc 
and  consequently,  if  there  has  been  notice, 
subsequent    incumbrancer   who    was    first 
register  does  not  gain  priority.    Punchard 
Tom  kins,  31  W.  R.  286. 

A  manied  woman,  who  was  equitably  entitl 
for  life  for  her  separate  use  to  property  in  Mi 
dlesex,  charged  her  separate  estate  by  an  instr 
ment,  dated  the  29th  of  May,  1880,  with  t 
payment  of  a  debt  due  from  her  husband.  T 
property  had  been  previously  mortgaged  by 
deed,  dated  the  8th  of  April,  1880,  which  hi 
not  been  registered.  A  receiver  had  been  o 
tained  by  the  plaintiffs  in  the  action,  who  claim* 
under  the  deed  of  the  29th  of  May  : — Held,  th 
the  deed  of  the  8th  of  April  was  entitled 
l)riority,  notwithstanding  the  want  of  registi 
tion,  on  the  ground  that  the  instrument  of  tl 
29th  of  May  only  operated  upon  what  the  nu 
ried  woman  could  honestly  charge.    lb. 

A  second  mortgagee,  who  registers  his  moi 
gage  in  Middlesex,  is  entitled  to  priority  over 
memorandum  of  fuillier  charge  of  a  prior  da 
given  by  the  mortgagor  to  the  first  mortgage 
who  omitted  to  register  the  same  in  MiddUese 
Moore  v.  Culvcrhovse,  27  Beav.  639 ;  29  L,  , 
Ch.  419;  6  Jur.,  N.  S.  115. 

An  equitable  mortgagee  by  deposit  of  tit] 
deeds,  unaccompanied  by  any  memorandum 
writing,  takes  priority  over  a  purchaser  for  val 
claiming  under  a  subsequent  registered  dee 
without  notice  of  such  deposit,  Burke's  Etta\ 
In  re,  9  L.  R.,  It.  24— C.  A. 


Where  Frand.] — A  son  who  was  heir-a 


law  to  his  father,  who  was  one  of  the  execut^c 
and  trustees  of  his  father's  will,  though  he  h) 
not  proved  the  will,  and  whose  christian  nam 
and  description  were  identical  with  those  of  1: 
father,  after  his  father's  death,  executed  moi 
gages  of  freehold  and  leasehold  property  of  tl 
father  and  applied  the  mortgage  money  to  1: 
own  purposes.  He  handed  over  the  title-doe 
to  the  mortgagees.  The  transaction  took  pla 
without  the  knowledge  of  his  mother  and  8ist< 
who  were  co-trustees  and  co-executrixes  wi 
him,  and  who  had  proved  the  will.  The  w 
had  not  been  registered  in  the  Middlesex  registi 
though  the  property  was  situate  in  that  count 
The  mortgage  deeds  were  registered.  They  pi] 
ported  to  be  executed  by  the  absolute  owner 
the  property,  and  the  solicitor  who  acted  f 
lx)th  parties  believed  the  son  to  be  the  absolu 
owner.    The  son  told  him  nothing  about  tl 
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fiUiier's  will.  The  solicitor  searched  the  Middle- 
sex registry.  The  son  took  a  beneficial  interest 
under  the  trusts  of  the  father's  ^ill.  After  the 
son's  death  the  fraud  was  discovered,  and  the 
mother  and  sister,  as  trustees  of  the  father's  will, 
brought  an  action  against  the  mortgagees,  claim- 
ing a  declaration  that  the  mortgages  were  void 
against  them,  and  delivery  up  of  the  title-deeds. 
The  other  beneficiaries  under  the  will  were  made 
defendants  : — Held  (by  Kay,  J.,  and  the  Court 
'of  Appeal),  that  the  son  in  executing  the  mort- 
gage deeds  was  personating  his  &thcr  ;  that  the 
deeds  were  forgeries  and  passed  nothing  to  the 
mortgagees,  except  the  sou's  beneficial  interest 
under  the  other's  will ;  and  that  the  mortgagees 
could  obtain  no  title  by  virtue  of  the  Middlesex 
Registry  Act.  Cooper^  In  re,  Cooper  v.  Ve9t*y, 
20  Ch.  D.  611  ;  51  L.  J.,  Ch.  862  ;  47  L.  T.  89  ; 
30  W.  R.  648— C.  A.  Affirming  51  L.  J.,  Ch.  149 ; 
45  L.  T.  532  ;  30  W.  R.  148. 

Per  Lindley,  L.  J.  : — The  son  could  have  been 
convicted  of  forgery  by  reason  of  his  executing 
the  mortgage  deeds.    lb. 

Where  there  were  two  assignments  of  the 
same  lease  of  premises  in  Middlesex,  and  the 
last  executed  was  r^^tered  first : — Held,  that 
at  law  the  deed  last  registered  must  be  consi- 
dered as  fraudulent  and  void,  under  7  Anne,  c. 
20,  8. 1,  although  the  party  claiming  under  the 
second  assignment  knew,  when  it  was  executed, 
of  the  prior  execution  of  the  first  assignment. 
Btte  d,  MokiMon  v.  Alhojfy  5  B.  &  A.  142. 

Yendor's  lien  on  Land  in  Register  County— 
Votioe  to  Snb-Pureliaaers.]— A  vendor  of  land 
situate  in  a  register  county,  part  of  whose  pur- 
chase-money remains  unpaid,,  is  under  no  obliga- 
tion to  obtain  for  the  unpaid  amount  any  written 
security  which  can  be  registered,  but  is  entitled 
to  rely  simply  on  his  equitable  lien,  which  he 
can  enforce  against  sub-purchasers  who  have 
notice  of  it,  actual  or  constructive  ;  and  such  a 
vendor  will  not,  by  registering  the  conveyance 
to  his  purchaser,  it  he  retains  the  deed  in  his 
possession,  lose  his  lien  as  against  sub-purchasers 
from  the  original  purchaser.  Kettle  well  v.  Wat- 
90H.  21  Ch.  D.  685  ;  51  L.  J.,  Ch,  281  ;  46  L.  T. 
83  ;  30  W.  R.  402. 

EiEMt  on  Inoumbraneer  with  Notice,  though 
Vnregiitered.] — A  landowner  by  deed  in  Febru- 
ary, 1872,  charged  his  land  with  two  life  annuities. 
He  subeequentiy  made  several  mortgages  of  the 
property  by  deeds,  some  of  which  recited  the 
annuity  deed.  The  annuity  deed  had  not  been 
registered  as  required  by  18  &  19  Vict.  c.  15,  s.  12 : 
—Held,  by  the  Master  of  the  Rolls,  that  the 
annuity  deed  not  being  registered,  was  void 
as  against  all  the  subsequent  incumbrancers, 
whether  they  had  notice  of  it  or  not.  But  held, 
by  the  Court  of  Appeal,  that  as  the  18  &  19 
Vict.  c.  15,  s.  12,  was  in  similar  terms  to  the 
clauses  in  the  Registry  Acts,  which  had  been 
decided  not  to  make  an  unregistei'ed  conveyance 
void  as  against  a  subsequent  purchaser  who  had 
notice  of  it,  the  legislature  must  be  taken  to 
have  used  the  words  in  the  later  act  in  the  sense 
given  to  them  by  those  decisions,  and  that  the 
annuities  therefore  were  valid  as  against  all  the 
subsequent  incumbrancers  who  took  with  notice 
of  them,  and  against  the  trustee  in  bankruptcy 
of  the  grantor.  Greaves  v.  Tofield,  14  Ch.  D. 
563  ;  50  L.  J.,  Ch.  118 ;  43  L.  T.  100 ;  28  W.  R. 
840^0.  A. 


Sale  by  Kortg^ee  under  Statutory  Power.] — 
A  mortgagor  registered  with  an  indefeasible  title 
made  three  successive  mortgages,  all  of  which 
were  entered  on  the  register  of  incumbrances; 
the  first  mortgagee  sold  under  his  power  of  sale, 
and  conveyed  the  estate  to  a  purchaser : — Held, 
that  the  purchaser  was  entitled  to  be  registered 
with  an  indefeasible  title,  although  the  second 
and  third  mortgages  remained  on  the  register  of 
incumbrances,  liichardson ,  In  re^  12  L.  R.,  Eq. 
398  ;  40  L.  J.,  Ch.  616  ;  25  L.  T.  12  ;  19  W.  R. 
1048. 

The  former  order  made  in  JRiehardson,  In  re, 
sftprei,  varied,  liichard^on.  In  re,  13  L,  R.,  Eq. 
142  ;  41  L.  J.,  Ch.  221 ;  20  W.  R,  163. 


Removal  of  Incumbrances.] — When  the  owner 
'  of  an  equity  of  redemption  of  real  estate  is  en- 
.  tered  on  the  register  of  estates  with  an  inde- 
I  feasible  title,  under  the  transfer  of  Land  Act 
i  (25  &  26  Vict.  c.  53),  subject  to  a  mortgage,  and 
I  the  mortgagee  afterwards  exercises  his  power  of 
'  sale,  and  conveys  part  of  the  registered  property 
'  to  a  purchaser,  such  purchaser  is  entitled,  after 
his  conveyance  has  been  entered  on  the  register, 
to  have  the  property  bought  by  him,  and  all  en- 
tries relating  thereto  removed  from  the  register 
without  the  consent  of  the  mortgagor.     Winter, 
In  re,  16  L.  R.,  Eq.  156  ;  27  L.  T.  842  ;  21  W.  R. 
320. 

Expunging  Registration.] — A  judge  of  the 
High  Court  has  no  jurisdiction  to  make  an  order 
that  the  registration  of  a  deed  in  the  Middlesex 
Registry  be  vacated.  By  the  judgment  in  an 
action  in  the  Chancery  Division  a  deed  which 
had  been  entered  in  the  Middlesex  Registry  was 
set  aside  on  the  ground  of  fraud  : — Held,  .that, 
although  it  might  be  within  the  jurisdiction  of 
the  Master  of  the  Rolls  to  direct  that  the  regis- 
tration be  vacated,  a  judge  of  the  High  Court 
could  give  no  further  relief  than  a  declaration 
that  the  registration  ought  to  be  vacated.  Gibht 
v.  Stdfity,  49  L.  T.  132. 


Rents  Beceived  under  Unregistered  Deed.] — 

A  debtor  deposited  the  title-deeds  of  his  houses 
with  his  crwiitors  as  a  security,  and  afterwards 
executed  an  assignment  of  his  interest  in  the 
houses  to  the  same  party ;  but  this  instrument  was 
never  registered,  pursuant  to  7  Anne,  c.  20.  The 
debtor  afterwards  became  bankrupt,  and  the 
assignment  of  his  effects  under  the  commission 
was  duly  registered.  The  assignees  brought  an 
action  against  the  creditor  for  the  rents  of  the 
houses  which  he  had  received  from  the  time  of 
the  assignment  made  to  him  by  the  bankrupt : — 
— Held,  that  although  this  instrument  was  void, 
the  rents  which  the  defendant,  being  equitable 
mortgagee,  had  received,  could  not  be  taken  out 
of  his  hands  by  virtue  of  the  registered  assign- 
ment under  the  commission.  Sumjfter  v.  Cooper, 
2  B.  &  Ad.  223. 

A  lessee  of  land  in  the  Bedford  Level  cannot 
object  to  an  action  by  his  landlord  for  a  breach 
of  covenant  in  not  repairing,  that  the  lease  was 
void  by  15  Car.  2,  c.  17,  for  want  of  being  regis- 
tered; such  act  enacting,  that  **no  lease,  &c., 
should  be  of  force  but  from  the  time  it  should  be 
registered,"  not  avoiding  it  as  between  the  parties 
themselves,  but  only  postponing  its  priority  with 
respect  to  subsequent  incumbrancers  registering 
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their  titles  before.    Hodson  v«  Sfuirue,  10  East, 
350. 

Of  Jndgmontf.] — See  Judgment. 


VII.    PARTICULAR  BONDS. 
1.  Bonds  to  the  Cbown. 

Vatnre  o£]— The  33  Hen.  8,  c.  39,  says  that 
all  obligations  and  specialties  made  to  the  king, 
or  his  heirs,  shall  be  made  payable  by  these 
words  : — Solvend*  eidem  domino  Kcgi,  hjered\ 
vel  execatoribus  suis.  But  a  bond  taken  to  the 
king,  his  heirs  and  successors,  is  good ;  these 
woids  in  the  statute  being  only  directory.  Yale 
V.  Rex  (in  error),  6  Bro.  P.  C.  30. 

A  bond  given  to  the  crown  by  the  committee 
of  a  lunatic,  on  his  appointment,  is  within  33 
Hen.  8,  c.  39,  s.  50,  and  the  crown  is  entitled  to 
treat  it  as  a  matter  of  record,  and  have  a  scire 
facias  thereon.  Reg,  v.  Chamber*,  11  M.  &  W. 
776. 

A  bond  to  the  crown  under  33  Hen.  8,  c.  39, 
binds  all  lands  of  the  obligor  over  which  he  has 
a  disposing  power  at  the  time  he  entered  into 
the  bond.  Ellu  v.  Reg.  (in  error),  6  Ex.  921  ; 
20  L.  J.,  Ex.  348;  15  Jur.  917— Ex,  Ch. 
Affirming  &  C,  Reg,  v.  Ellu,  4  Ex.  652 ;  19 
L.  J.,  Ex.  77,  in  court  below. 

The  giving  such  a  bond  is  a  voluntary  act  upon 
the  part  of  ^e  obligor,  and  he  cannot  by  after- 
wards exercising  the  power  defeat  the  right  of  the 
crown.    Ih, 

Such  bond  is  within  33  Hen.  8,  e.  39,  though 
made  payable  to  *'  the  king,  his  heirs  and  succes- 
sors," and  being  a  record,  can  be  looked  at  by  the 
court,  although  not  set  out  in  the  pleadings. 
Ih, 

Upon  an  amoveat  manus  the  court  may  take 
notice  of  the  bond  upon  which  the  ext^t  has 
Issued.    Ih, 

A  bond  to  the  crown,  though  not  forfeited,  is 
sufficient  to  entitle  the  obligor  to  an  extent  in 
aid.    Rex  v.  Mainwaring,  1  Price,  202. 

2.  Post  obit  Bonds. 

Nature  of.] — A  post  obit  bond  is  a  security  of 
a  doubtful  nature.  JJusJiington  v.  Waller,  1  H. 
Bl.  94. 

A  nephew,  who  was  provided  for  by  his  aunt*s 
will,  obtained  a  post  obit  bond  from  her.  It  was 
set  aside,  he  not  having  proved  that  she  knew 
that  the  effect  of  the  bond  was  to  make  her  will 
irrevocable.  Cooke  v.  Lamotte,  15  Beav.  234  ;  21 
L.  J.,  Ch.  371. 

Validity  ol] — ^A  debtor  executed  a  post  obit 
bond  for  payment  of  a  sum  of  money.  The  bond 
recited  that  the  debtor  owed  the  money  to  the 
obligee.  The  bond  was  assigned  to  a  third  party, 
who  took  the  assignment  upon  the  faith  of  the 
debtor's  tacit  representation  that  the  debt  was 
due,  as  recited  in  the  bond.  The  debtor  aftcr- 
waids  assigned  his  estate  and  effects  to  trustees 
for  the  benefit  of  creditors,  and  subsequently  in- 
stituted a  suit  for  the  performance  of  the  trusts  of 
the  deed  in  equity.  The  transferee  of  the  bond 
applied  to  be  allowed  to  prove,  but  was  opposed 
by  the  debtor,  and  his  claim  disallowed  by  the 
chief  clerk,  on  the  ground  that  the  bond  was 
originally  ^ven  for  a  gambling  debt.  The  only 
evidence  of  the  gambling  transaction  was  that  of 


the  debtor : — Held,  by  Stuart,  V.  C,  that  the  d 
was  provable,  for  that  the  debtor  could  not 
allowed  to  set  up  as  against  an  innocent  tra 
ferce  a  state  of  circumstances  inconsistent  w 
representations  made  by  him  before  the  trans! 
and  upon  the  faith  of  which  the  transfer  t 
taken,  and  that  as  bon&  fide  holder  of  the  be 
without  notice,  he  was  within  the  equity  of  th 
&  6  Will.  4  c.  41 ;  and,  upon  appeal : — Held,  t1 
the  decision  of  Stuart,  V.  C,  was  correct,  the  oi 
evidence  in  support  of  the  allegation  that  1 
debt  wtLB  a  gambling  transaction  being  that 
the  debtor,  who  was  not  a  trustworthy  witnc 
Hawker  v.  Halletcell,  25  L.  J.,  Ch.  558  ;  2  Ji 
N.  S.  794— L.  J.  Before  Stuart,  V.  C,  3  Sm.  & 
194 ;  2  Jur.,  N  .  S.  537.  See  Murray  v.  Sti 
(Earl),  3  D.  &  R.  278  ;  2  B.  &  C.  82. 

B.,  for  the  purposes  of  a  society  of  which 
was  the  solicitor,  borrowed  600/.  on  the  secur 
of  a  joint  bond  entered  into  by  himself  and 
The  bond  was  conditioned  to  be  void  if  t 
obligors,  their  heirs,  executors  or  administrate 
should  within   one   month  after  the   death 
such   one   as  should   first  depart    this  life 
three  persons,  named  in  the  bond,  pay  to  t 
obligee  2,000Z.    The  bond  also  diMged  the  i 
terests  to    which   the  obligors  might    becoi 
entitled  in  any  personal  estate  under  the  wi 
of   the  three    persons,    with    payment  of  t 
2,000?.    On  the  death  of  the  last  survivor 
the  three  persons  the  obligors  sought  to  be  i 
lieved  of  their  obligation  under  the  bond,  \ 
the    ground   that    it   had   been   entered    in 
under  circumstances   which   were  inequitab 
and  that  the  whole  transaction  amounted, 
fact,  to  a  sale  of  a  reversionary  interest  for  \ 
insufficient  consideration  : — Held,  that  the  boi 
was  good.     Gardiner  v.  Cotpper,  18  L.  T.  627. 


3.  VOLUNTAKY  BONDS. 

Xffoet  ol] — A.,  by  deed  voluntarily  settk 
some  property  on  trust  for  himself  for  life,  an 
after  his  decease,  upon  trust  to  pay  all  the  deb 
then  owing  by  him,  and  any  legacies  or  sums  < 
money  not  exceeding  400/.,  which  he  by  will  < 
writing  should  direct,  and  subject  thereto,  i 
trust  for  his  son.  Afterwards,  in  order  to  ddfei 
the  settlement,  he  gave  voluntary  bonds  to  tt 
extent  of  3,500Z.  in  favour  of  other  relatives  :- 
Held,  that  the  bonds  were  effectual  and  create 
valid  debts,  payable  out  of  the  trust  property 
Marhicell  v.  Marktcell,  34  Beav.  12. 

The  question  for  the  court  is  whether  they  ca 
or  ought  to  infer  an  intent  to  defraud  crcditoi 
in  the  parties  to  the  deed.  The  word  "  parties  "  i 
used,  because  it  is  plain  that  whatever  fraudnleu 
intent  there  may  have  been  in  the  mind  of  part 
A.,  it  would  not  avoid  the  deed  unless  it  wo 
known  to  have  been  concurred  in  by  jwirty  I 
Johimm,  In  re,  Qdden  v.  Gillam,  20  Ch.  D.  389 
51  L.  J.,  Ch.  154 ;  46  L.  T.  222.  Affiimed  O] 
appeal,  51  L.  J..  Ch.  603. 

An  obligation,  voluntary  as  to  the  person  \\ 
whose  favour  it  was  originally  created,  ceases  t 
be  voluntary  in  the  hands  of  a  transfereee  for  i 
valuable  consideration.  Payne  v.  Mortimer, 
Giff.  118  ;  28  L.  J.,  Ch.  487  ;  5  Jur.,  N.  S.  307 
Affirmed  on  appeal,  4  De  G.  &  J.  447  ;  28  L.  J. 
Ch.  716  ;  5  Jur.,  N.  S.  749. 

Therefore,  where  A.  granted  a  voluntary  bom 
in  favour  of  his  children,  which,  with  his  privity 
formed  the  consideration  on  the  faith  of  whicl 
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they  married  aiid  executed  settlements  : — Held, 
that  the  bond,  thongh  VQlantary  in  its  inception, 
had  acquired  the  character  of  a  debt  for  valuable 
cbofideration.    lb. 

See  €Uto  Fraudulent  Conveyances,  and  see 
amUy  oo).  162. 


4.  Indemnity  Bonds. 

AottoB  Um  vpon.] — An  obligee  in  an 
indemnity  bond,  upon  being  damnified,  has  an 
immediate  rig^t  to  be  reimbursed.  Challonery, 
Walker,  1  Burr.  574. 

For,  one  who  agrees  to  indemnify  and  save 
others  harmless  against  a  certain  engagement,  is 
bound  to  secure  them  from  incurring  any  ex- 
pense, as  it  runs  on  at  the  time,  which  i&ills  upon 
them  by  rirtue  of  that  engagement.  Spark*  v. 
MariindaU,  8  East,  593. 

A.  being  principal,  and  B.  surety  in  an  annuity 
to  C,  A.  gare  B.  a  bond  conditioned  to  pay  the 
annuity  to  C,  and  to  indenmify  B.  ftx)m  any 
claims  of  0. : — Held,  that  this  was  not  a  mere  in- 
demnity bond,  and  that  B.  therefore  might  put 
it  in  suit  as  soon  as  A.  made  default  in  payment 
of  the  annuity,  without  proving  that  he  had 
actoally  been  damnified.  Perring  v.  Foy.  2  M. 
k,  B.  181. 

Where  there  are  several  names  composing  a 
firm,  bat  part  is  nominal  only  and  not  interested 
in  the  profits,  and  in  a  declaration  on  a  bond  of 
indemnity  to  secure  money  advanced  to  a  third 
person,  the  breach  states  the  money  to  be  paid 
oy  the  partneiB  only  who  arc  interested  in  the 
profits,  it  is  good,  though  the  money  was  paid 
on  bills  drawn  on  the  firm  composed  of  all  the 
partners.    Harrison  v.  JF^tzhenry,  3  Esp.  238. 

Several  owners  of  different  ships  havine  en- 
tered into  a  bond  to  a  trustee,  binding  them- 
selves and  their  assigns  to  indemnify  each  other 
to  a  certain  amount,  if  any  of  their  ships  should 
be  lost ;  and  one  of  them  having  sold  his  e^ip, 
and  she  being  afterwards  lost,  the  others  are  not 
liable  under  the  bond,  unless  the  vendor  has  sold 
(together  with  the  ship)  his  interest  in  the 
agreement  of  indenmity.  Ayres  v.  Wilsony  1 
BongL  385. 

7or  what.] — ^Under  a  bond  of  indemnity 
given  by  A.,  that  B.,  who  was  anointed  the 
general  agent  of  C,  the  receiver  of  nis  rents,  and 
the  manager  of  his  estates,  should  pay  over  to  G. 
all  rents  which  he  should  receive,  as  also  the  in- 
crease and  improvements  thereof  upon  any  new 
contracts  or  renewals  of  leases  ;  A.  is  answerable 
for  all  fines  received  by  B.  on  renewing  the 
leases  which  were  not  paid  over  by  him.  Irish 
.Society  v.  Needham,  1  T.  R.  482. 

The  condition  of  a  bond,  which  recited  a  pur- 
chase from  W.  by  the  plaintiff  of  lands,  was  to 
save  them  and  the  lands  hannless  from  all 
manner  of  mortgages,  judgments,  extents,  execu- 
tions, and  other  incumbrances,  had  and  obtained, 
or  thereafter  to  be  had  and  obtained,  by  T.  or 
any  other  person : — Held,  to  bind  the  obligor 
against  the  wrongful  entry  of  T.,  being  particular 
against  the  acts  of  a  particular  person.  Xash  v. 
Palmer,  5  M.  &  S.  374. 

▼aliditj.1 — A  bond  of  indemnity  given  to  pro- 
tect a  purchaser  of  land  against  adverse  claims 
threatened  at  the  time  of  the  purchase,  is  valid 
to  the  full  amount  of  the  penal  sum  named  in  it, 


notwithstanding  that  such  penal  sum  greatly 
exceeded  the  original  purchase-money;  there 
being  no  equity  in  the  circumstances  of  the  case 
to  justify  an  interference  with  the  legal  right, 
and  the  purchaser  having,  in  dischaige  of  the 
claim  and  expenses  incidental,  expended  a  larger 
sum  than  the  full  amount  of  the  penal  sum 
named  in  the  bond.  Osborne  v.  JSdles,  2  Moore, 
P.  G.  C.,  N.  S.  125 ;  12  W.  R.  654  ;  and  see 
Warwick  v.  Richardson,  10  M.  &  W.  282. 

Seoitals.] — ^A  covenant  of  indemnity,  unlike 
a  release,  is  not  to  be  restricted  by  its  recitals. 
Baker,  In  re^  Collins  v.  Rhodes,  Seaman,  In  re, 
Rhodes  V.  Wish,  20  Ch.  D.  230 ;  61  L.  J.,  Gh. 
315  ;  46  L.  T.  668  ;  30  W.  R.  858— C.  A. 

Amoiut  BseoTsrable — Extra  Costs.] — In  an 
action  by  a  lessee  against  the  assignee  of  the 
lease  for  a  breach  of  a  contract  by  the  assignee 
to  indemnify  the  lessee  against  a  failure  to  per- 
form the  covenants  contained  in  the  lease,  he 
sought  to  recover  the  whole  costs,  as  well  those 

{>aid  by  him  on  taxation  as  extra  costs  paid  by 
lim  to  his  own  attorney,  incurred  in  unsuccess- 
fully defending  an  action  brought  against  him 
by  the  lessor  for  breach  of  one  of  the  covenants 
in  the  lease  committed  after  the  assignment : — 
Held,  that  the  lessee  was  entitled  to  recover  both 
the  extra  costs  paid  by  him  to  his  attorney  and 
the  taxed  costs.  Howard  v.  Lovegrove,  6  L.  R., 
Ex.  43 ;  40  L.  J.,  Ex.  13  ;  23  L.  T.  396  ;  19  W.  R. 
188. 

When  an  action  is  brought  against  A.  to  re- 
cover unliquidated  damages  for  which  he  has 
become  liable  through  the  default  of  B.,  notice 
being  given  to  B.,  who  declines  to  intervene^  A. 
is  justified  in  defending  the  action,  and  is  not 
bound  to  let  judgment  go  by  default,  or  to  pay 
money  into  court.  Morsc'Le-Blanch  v.  Wilson, 
8  L.  R.,  G.  P.  227  ;  21  W.  R.  109. 

The  proper  questions  for  the  jury  in  such  a 
case  are,  whether  it  was  a  reasonable  thing  to 
defend  the  action,  and  whether  the  defence  was 
conducted  in  a  reasonable  manner.    lb, 

A  sheriff,  sued  for  a  wrongful  arrest,  defended 
the  action  without  communicating  with  the  exe- 
cution creditor,  who  was  liable  to  indemnify 
him  : — Held,  in  a  subsequent  action  by  the 
sheriff  against  the  execution  creditor,  that,  to 
entitle  the  sheriff  to  recover  the  costs  of  defend- 
ing the  former  action,  it  should  be  submitted  to 
the  jury  to  say  whether  the  course  pursued  in 
defending  the  former  action  was  reasonable 
under  all  the  circumstances  of  the  case.  Cald- 
beck  V.  Boon,  7  Ir.  R.,  G.  L.  32. 

A  party  who  gives  a  bond  of  indemnity  to 
another  for  the  amount  of  a  legacy  improperly 
(mid  to  a  wrong  person,  and  for  all  costs  rcs()ect- 
ing  it,  is  liable  for  the  reasonable  costs  incurred 
by  the  obligee  in  defending  a  suit  in  equity 
brought  by  the  legatee.  Lloyd  v.  Mostyn,  10  M. 
&  W.  478  ;  2  D.,  N.  S.  476  ;  6  Jur.  974. 

A.  binds  himself  under  a  penalty  to  indemnify 
B.  against  his  obligation  to  G.,  if  the  money  be 
not  paid  before  a  certain  day.  B.,  in  an  action 
on  the  bond  for  not  indemnifying,  is  entitled  to 
recover  the  amount  of  the  penalty  of  the  bond. 
Wood  V.  Wade,  2  Stark.  167. 

A.  engag&s  to  indemnify  B.  against  a  debt  due 
from  A.  and  B.  to  G.  of  50/. ;  they,  in  fact,  owe 
747.,  for  which  B.  is  arrested.  A.  is  liable  to  B. 
on  his  engagement  to  indemnify  him.  Hancock 
V.  Clay,  2  Stark.  100.- 
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Oxford  may  be  a  bankrapt  at  Cirencester.  Hall 
V.  Smith,  1  M.  &  S.  287. 

So  an  action  will  lie  for  saying  of  a  trader  that 
dIs  cheques  are  dishonoured.  Uolin  y.  Steward, 
14  C.  B.  695  ;  2  0.  L.  R.759  ;  23  L.  J.,  C.  P.  148  ; 
18  Jur.  536. 

Action  for  speaking  of  the  plaintiff  the  follow- 
ing words  : — "  I  will  bet  bl,  to  \l.  that  Mr.  J. 
(the  plaintiff)  was  in  a  sponging-house  within 
the  last  fortnight,  and  I  can  produce  the  man 
who  locked  him  up  ;  the  man  told  me  so  him- 
self.*' And  in  answer  to  the  following  question 
from  a  bystander  :  "  Do  you  mean  to  say  that 
Mr.  J.,  brewer,  of  Rosehill,  has  been  to  a  spong- 
ing-house  within  the  last  fortnight  for  debt  ? " 
The  defendant  said  :  "Yes,  I  do."  The  jury 
found  that  the  words  were  spoken  of  the  plain- 
tiff in  the  way  of  his  trade : — Held,  that  the 
action  was  maintainable,  and  that  the  verdict  was 
right ;  as  it  was  plain,  from  the  conveirsation, 
that  the  words  were  spoken  of  the  plaintiff  in 
his  character  of  a  brewer.  Jones  v.  Littler ^  7 
M.  k  W.  423. 

Diiparagement  of  Vendible  Articles.] — Where 
a  person,  in  publishing  an  account  oi  his  own 
gcx>ds,  com^mres  them  with  those  of  another, 
describing  his  own  as  superior  to  them,  but  not 
making  any  false  representation  as  to  the  quality 
and  character  of  the  latter,  an  action  is  not 
maintainable,  although  the  declaration  alleges 
that  he  has  suffered  special  damage  in  conse- 
quence of  the  publication,  and  although  the 
allegation  of  the  superiority  of  his  own  goods 
may  be  false.  Yotntg  v.  Macrae,  3  B.  &  S.  264  ; 
32 1.  J.,  Q.  B.  6  ;  9  Jur.,  N.  S.  538  ;  7  L.  T.  354  ; 
11  W.  R.  63. 

A  declaration  stated  that  the  plaintiff  carried 
on  the  business  of  an  engineer,  and  was  the  in- 
ventor and  registered  proprietor  of  an  original 
design  for  making  impressions  on  articles  manu- 
factured in  metal,  and  sold  divers  articles  on 
which  the  design  was  used  ;  that  the  plaintiff  had 
sold  and  had  on  sale,  in  the  way  of  his  trade, 
articles  and  goods  called  "Self-acting  tallow 
syphons  or  lubricators ; "  and  that  the  defendant 
published  a  libel  of  him  in  his  trade,  and  of  his 
design,  and  the  plaintiff,  as  the  inventor  and 
Duuitt^ctarer  of  the  articles  with  the  design 
thereon,  and  of  the  goods  which  he  had  sold  and  had 
on  sale^  and  the  plaintiff  as  the  seller,  as  follows, 
viz. :  "  This  is  to  caution  parties  employing  st^am 
power  from  a  person  (meaning  the  p^intiff) 
offering  what  he  calls  *  Self-acting  tallow  syphons 
or  lubricators*  (meaning  the  design,  and  mean- 
ing the  goods  and  articles  which  the  plaintiff  had 
so  sold,  and  had  on  sale),  stating  that  he  is  the 
sole  inventor,  manufactui-cr  and  patentee,  tliere- 
by  monopolizing  high  prices  at  the  expense  of 
the  public.  R.  H.  (the  defendant)  takes  this 
opportunity  of  saying  that  such  a  patent  does 
not  exist,  and  that  he  has  to  offer  an  improved 
lubricator."  "  Those  who  have  already  adopted 
the  lubricators,  against  which  R.  H.  would 
caution,  will  find  that  the  tallow  is  wasted,  in- 
stead of  being  effectually  employed  as  pro- 
fessed : " — Held,  that  the  words  were  not  a  libel 
on  the  plaintiff,  either  generally  or  in  the  way 
of  his  trade,  but  were  only  a  reflection  upon  the 
goods  sold  by  him,  which  was  not  actionable 
without  special  damage.  Erann  v.  Ilarloic,  5 
Q.  B.  624 ;  D.  &  M.  607  j  13  L.  J.,  Q.  B.  130  ; 
8  Jur.  571. 

To  publish  of  a  tradesman  falsely  and  with- 


out lawful  occasion,  that  the  goods  in  which  he 
trades  are  inferior  in  quality  to  similar  goods  in 
which  his  rivals  tiude,  is  actionable  if  special 
damage  results.  Western  Counties  Manure 
Comjmny  v.  Lawes  Chemieal  Manure  Company, 
9  L.  R.,  ilx.  218  ;  43  L.  J.,  Ex.  171  ;  23  W.  R.  5. 
A  plaintiff  alleged,  that  he  carried  on  in  an 
honest  and  lawful  manner  the  trade  of  a  manu- 
facturer of  bitters,  and  that  the  defendant 
libelled  him  in  his  trade,  by  publishing  that  the 
bitters  were  made  to  adulterate  porter,  per  quod 
the  plaintiff  was  ruined  : — Held,  that  under  the 
general  issue,  the  defendant  might  give  in 
evidence  that  the  plaintiff's  trade  was  illegal, 
and  that  his  bitters  had  been  condemned  in  the 
Court  of  Exchequer.  Manning  v.  Clement^ 
7  Bing.  362  ;  5  M.  &  P.  211. 

Imputing  Want  of  Experience.]— To  impute 
to  a  person  actually  employed  to  execute  certain 
work,  that  he  has  no  experience  in  the  work  in 
which  he  is  so  employed,  is  a  libel  upon  that 
pereon  in  the  way  of  his  profession  or  calling  ; 
and  it  is  no  justification  to  say  that  such  person 
cannot  shew  any  experience  in  work  of  the  kind 
which,  in  the  opinion  of  the  person  making  the 
imputation,  was  requisite.  B.,  an  architect,  had 
been  employed  by  a  certain  committee  to  super- 
intend and  carry  out  the  restoration  of  T,  Church ; 
thereupon  W.,  who  had  no  manner  of  interest  in 
the  question  of  the  employment  of  B.  to  execute 
the  work,  wrote  a  letter  to  a  member  of  the  com- 
mittee, saying,  *'  I  see  that  the  restoration  of  T. 
Cliui*ch  has  fallen  into  the  hands  of  an  architect 
who  is  a  Wesleyan,  and  can  have  no  experience 
in  church  work.  Can  you  not  do  something  to 
avert  the  irreparable  loss  which  must  be  caused 
if  any  of  the  masonry  of  this  ancient  gem  of  art 
be  ignorantly  tampered  with?"  In  an  action 
for  libel,  W.,  by  way  of  justification,  alleged 
"  that  the  facts  contained  in  the  letter  are  true, 
and  the  opinions  expressed  in  it,  whether  right 
or  wrong,  werc  honestly  held  and  expressed  by 
W.,"  and  "that  B.  cannot  shew  experience  in 
church  works,  i.e.,  of  the  kind  which  in  the 
opinion  of  \V.  was  requisite  :  '^ — Held,  that  the 
letter  was  a  libel  on  B.  in  the  way  of  his  pro- 
fession or  calling.  Botterill  v.  Whytehead,  41 
L.  T.  588. 

BusinQii  diihonestly  Conducted.] — The  plain- 
tiff inquired  of  the  defendant  if  he  had  accused 
her  of  using  false  weights  in  her  trade.  The 
defendant,  in  the  presence  of  a-  thiid  person, 
answei-ed,  "  To  be  sure  I  did  ;  you  have  done  it 
for  yeai-s  : " — Held,  that  the  latter  words  were 
actionable,  and  not  privileged  by  reason  of  the 
plaintiff's  inquiry,  the  evidence  shewing  that 
such  inquiry  was  caused  by  a  former  statement 
of  the  defendant  himself.  Griffiths  v.  Lewis,  7 
Q.  B.  61 ;  14  L.  J.,  Q.  B.  370  ,-  9  Jur.  370. 

A  defendant  published  of  the  plaintiffs,  coal 
merchants,  what  purported  to  be  a  report  of  an 
inquiry  before  a  board  of  guardians  respecting 
the  fraudulent  conduct  of  their  agent,  who,  in 
performance  of  a  contract  for  best  coals,  had 
delivered  at  the  workhouse  coals  of  an  inferior 
description,  and  (by  falsifying  the  weighing- 
machine  by  means  of  a  wedge)  deficient  in 
weight.  The  libel  commenced,  "The  way  in 
which  Messrs.  P.  (the  plaintiffs)  do  things  at 
Guildford.  Inscrtiug  the  wedge;"  and  endai 
with  a  recommendation  of  one  of  the  guardians 
to  "  have  nothing  more  to  do  with  Messrs.  P. ; " 
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innaendo,  *"*  the  dcfendaQt  meaning  thereby  that 
the  plaiutifEd  were  cognizant  of  and  had  sanc- 
tioned improper  and  fraudulent  conduct  by  their 
agent  at  Guildford,  and  were  accustomed  to 
carry  on  their  trade  there  improperly  and 
fraadulently."  The  defendant  pleaded  a  justi- 
fication, following  the  innuendo,  and  saying 
that  the  coalfl  ddivcred,  as  mentioned  in  the 
libel,  were  inferior  in  quality,  as  the  plaintiffs 
well  knew,  and  deficient  in  weight.  The  judge 
ruled,  that  the  defendant  having  by  his  plea 
alleged  that  the  fraud  of  their  agent  was  sanc- 
tioned by  the  plainti^,  he  must  prove  it ;  and 
he  told  the  jury  that  they  must  find  for  the 

Slalntiiftt,  onless  they  were  satisfied  that  the 
efendant  had  shewn  some  complicity  on  their 
part  in  the  misconduct  and  fraud  imputed  to 
their  agent.  The  jury  having  found  for  the 
plaintiffs : — Held,  that  there  was  no  misdirec- 
tion, and  that  the  libel  imputed  personal  mis- 
conduct and  fraud  to  the  plaintiffs.  Prior  v. 
Wilwn,  1  C.  B.,  N.  S.  95. 

In  BelattoB  to  Berrant.]— A  declaration  alleged 
that  the  defendant  spoke  and  published  of  the 
plaintiff,  whose  employment  was  that  of  a  female 
domestic  servant,  the  following  words,  in  rela- 
tion to  her  employment :  /'  I  was  so  incensed 
with  that  girl  for  coming  to  hire  with  me,  after 
having  had  a  miscarriage  at  Mrs.  B.^s  house,  and 
aent  away  by  her  in  a  car ;  and  she  afterwards 
to  give  the  girl  a  good  discharge : " — Held,  that 
the  words  were  actionable  per  se,  as  relating  to 
the  plaintiffs  employment.  Connort  v.  Justice, 
13  Ir.  C.  L.  R.  461. 

Whan  not  Dofamatory.] — Words  not  defama- 
tory in  their  nature  are  not  actionable,  even 
though  followed  by  special  damage.  Slwahan  v. 
Akearnej  9  Ir.  R.,  C.  L.  412. 

A  plaintiff  oomplaintsd  of  defamatory  words 
spoken  of  him  concerning  his  trade,  alleging 
special  damage ;  the  words  proved  reflected  on 
lum  personally,  and  were  not  defamatory  in 
their  nature : — Held,  that  he  had  been  rightly 
nonsuited.    lb. 

A  declaration  alleged  that  the  plaintiffs  were 
manufacturers  of  bags,  and. manufactured  a  bag 
which  they  called  the  Bag  of  Bags,  and  the  de- 
fendant published,  concerning  the  plaintifb  in 
their  business,  the  words  following:  ^*As  we 
have  not  seen  the  Bag  of  Bags,  we  cannot  say 
that  it  is  useful,  or  that  it  is  portable,  or  that  it 
b  elegant.  All  these  it  may  be,  but  the  only 
point  we  can  deal  with  is  the  title,  which  we 
think  very  silly,  very  slangy,  and  very  vulgar  ; 
and  which  has  been  forced  upon  the  notice  of 
the  public  ad  nauseam :  " — Held,  by  Mellor  and 
Hannen,  J  J.,  that  it  was  a  question  for  the  jury 
whether  the  words  did  not  convey  an  imputation 
on  the  plaintiffs'  conduct  in  their  business,  and 
whether  the  language  went  beyond  the  limits  of 
fair  criticism. — By  Lush,  J.,  that  the  words  could 
not  be  deemed  libellous,  either  upon  the  plain- 
tiffs or  upon  their  mode  of  conducting  their 
business.  Jenner  v.  A! Beckett^  7  L.  R.,  Q.  B. 
11 ;  41  L.  J.,  Q.  B.  14 ;  25  L.  T.  464  ;  20  W.  R. 
181. 

It  U  not  actionable  to  say  of  a  stonemason 
that  he  is  the  ringleader  of  the  nine  hours*  system 
and  that  he  has  ruined  a  town  by  bringing  about 
the  nine  hours'  system,  and  that  he  has  stopped 
several  good  jobs  from  being  carried  out  by 
being  the  ringleader  of  the  nine  hoars'  system  ; 


nor  is  it  material  that  the  T>erson  alluded  to  has 
suffered  special  damage,  if  such  damage  is  not 
intended  as  a  consequence  when  the  words  are 
uttered.  Miller  v.  Davnl,  9  L.  R.,  C.  P.  118  ; 
43  L.  J.,  C.  P.  84  ;  30  L.  T.  68 ;  22  W.  R.  332. 

A  statement  false  and  malicious,  but  not  in 
itself  defamatory,  made  by  one  person  in  regard 
to  another,  whereby  that  other  may  probably 
under  some  circumstances,  and  at  the  hands  of 
some  persons,  suffer  damage,  will  not,  even 
though  damage  has  resulted  in  fact,  support  an 
action  for  defamation.    Ih, 

On  Wife  of  Trader — Special  Damage^Loii  of 
Custom.] — An  action  by  a  trader  alleging  that 
the  defendant  falsely  and  maliciously  spoke  and 
published  of  his  wife,  who  assisted  him  in  his 
business,  and  in  relation  to  such  business,  certain 
words  accusing  her  of  having  committed  adultery 
upon  the  premises  where  he  i-esidod  and  carried 
on  business,  whereby  he  was  injured  in  his 
business,  and  certain  specified  persons  and  others 
who  liad  theretofore  dealt  with  him  ceased  to  do 
so,  is  maintainable  on  the  ground  that  the  injury 
to  his  business  is  the  natural  consequence  of  the 
words  spoken,  which  would  prevent  persons 
resortmg  to  his  shop.  Hiding  v.  Smith,  1 
Ex.  D.  91  ;  45  L.  J.,  Ex.  281  ;  34  L.  T.  500 ;  24 
W.  R.  487. 

Held,  also,  that  special  damage  might  be 
proved  by  general  evidence  of  the  falling  off  of 
his  business,  without  shewing  who  the  persons 
were  who  had  ceased  to  deal  with  him,  or  that 
they  were  the  ])ersons  to  whom  the  statements 
were  made.    lb. 

Plaintiff  of  two  Trades — Slander  Proved  as  to 

one.] — A  declaration  alleged  that  the  plaintiff 
was  of  two  trades,  and  that  the  defendant,  in- 
tending to  injure  him  in  his  several  trades,  and 
to  prevent  persons  from  employing  him  in 
the  way  of  his  several  trades,  in  a  discourse 
which  he  had  of  and  concerning  the  plaintiff  in 
one  of  his  trades,  spoke|: — Held,  that  though  the 
plaintiff  &tiled  to  prove  he  was  of  both  trades, 
yet  he  might  recover  upon  proof  that  he  was  of 
that  trade  concerning  which  the  defendant  was 
charged  to  have  spoken  the  woixls.  Figgins  v, 
CogAtcell,  3  M.  &  S.  369. 

Officer  retiring  on  Pension.]  —  A  military 
officer  may  be  compulsorily  removed  by  the 
government  to  the  pension  list,  although  he  may 
originally  have  entered  the  service  under  a 
rcgulation  that  he  should  continue  therein  so 
long  as  he  was  pM'sically  and  mentally  efficient, 
and  his  removal  is  not  on  account  of  inefficiency 
in  these  re8])ect«^.  No  action  will  lie  against  the 
Secretary  of  State  in  respect  of  such  removal. 
And  the  publication  in  trie  Gazette  of  the  fact 
that  an  officer  has  been  placed  on  the  pension 
list  is  not  a  libel  in  respect  of  which  an  action 
can  be  maintained  against  the  Secretary  of  State 
where  there  is  no  allegation  that  he  was  per- 
sonally cognizant  thereof,  and  tliat  the  matter 
was  published  maliciously  and  without  reason- 
able and  probable  cause.  Grant  v.  tSt-cretary  of 
State  for  India,  2  C.  P.  D.  445  ;  46  L.  J.,  C.  P. 
681  ;  37  L.  T.  188  ;  25  W.  R.  848. 


ii.  Of  Solicitor*. 
Oonorally.] — The  words  *•  he  is  more  a  lawyer 
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than  the  devil,"  are  actionable  when  spoken  of 
an  attorney.    Day  v.  Buller,  3  Wils.  59-. 

So  are  the  words.  "  He  deserres  to  be  struck 
off  the  roll."     Philiips  v.  Jamen,  2  Esp.  624. 

But  the  words  "I  have  taken  out  a  judge's 
oi^er  to  tax  his  bill ;  I  will  bring  him  to  book, 
and  have  him  struck  off  the  roll,"    are  not. 

"  He  has  defrauded  his  creditors,  and  has  been 
horsewhipped  off  the  course  at  Doncaster," 
spoken  of  an  attorney,  are  not  actionable,  unless 
applicable  to  his  conduct  in  his  profession  ;  not- 
withstanding it  may  tend  to  injurc  him  morally 
and  professionally.  Doyley  v.  Roberts^  3  Bing. 
N.  C.  835  ;  5  Scott,  40  ;  3  Hodges,  164. 

The  plaintiff,  an  attorney,  was  employed  to 
bring  an  action ;  the  defendant  was  commission^ 
to  adjust  the  account^;,  and  finding  that  an  action 
was  about  to  be  commenced,  wrote  a  letter  to  the 
plaintiff's  client,  blaming  him  for  allowing  the 
plaintiff  to  sue  ;  and  concluded  by  saying,  "  If 
you  will  be  misled  by  an  attorney,  who  only 
considers  his  own  interest,  you  will  have  to 
repent  it ;  you  may  think  when  once  you  have 
ordered  your  attorney  to  write  ho  will  not  do 
any  more  without  your  further  orders,  but  if  you 
once  set  him  about  it,  he  will  go  to  any  length 
without  further  orders  :"  in  an  action  for  litSi : 
— Held,  that  it  was  properly  left  to  the  jury 
whether  this  letter  applied  to  the  plaintiff 
individually,  or  to  the  profession  at  largo ;  and 
that  it  was  unnecessary  to  direct  them  to  find 
whether  it  was  a  confidential  or  a  malicious  com- 
munication. Godmn  V.  Jltmc,  3  Moore,  223 ;  1 
B.  &  B.  7. 

The  woixis  "How  lawyer  Bishop  treats  his 
clients,"  heading  a  report  of  a  case  in  one  of  the 
Vice-Chancellor's  courts,  are  libellous.  JShh^jf 
V.  Latimer^  4  L.  T.  776. 

Although  prefixed  to  a  particular  case,  the 
words,  being  general,  are  a  charge  of  treatment, 
in  the  manner  asserted,  not  of  that  client  only, 
but  of  all  clients,  and  therefore  ai'e  not  met  by 
pi-oof  that  the  charge  was  justifiable  in  the  par- 
ticular instance,    Ih. 

A  declaration,  that  the  plaintiff  was  an  attor- 
ney, and  had  been  employed  by  the  parishioners 
of  a  parish  as  vestry  clerk  ;  that  while  he  was 
such  vestry  clerk  certain  prosecutions  were  pre- 
ferred against  M.  for  certain  misdemeanors,  and 
that  in  furtherance  of  such  proceedings,  and  to 
bring  the  same  to  a  successful  issue,  certain  sums 
of  money  belonging  to  the  parishioners  were 
appropriated  to  the  discharge  of  the  expenses 
and  law  charges  incurred  on  account  of  the  pro- 
ceedings ;  yet,  the  defendant,  intending  to  injure 
plaintiff  in  his  profession  of  an  attorney,  and  to 
cause  him  to  be  esteemed  a  fraudulent  practiser 
in  his  profession  and  in  his  office  as  vestry  clerk, 
and  to  be  a  person  unfit  to  be  trusted  therein, 
and  to  deprive  him  of  the  same,  and  cause  it  to 
be  suspected  that  he  had  fraudulently  appropri- 
ated money  belonging  to  the  parish,  falsely  and 
maliciously  published  of  and  concerning  him,  and 
of  and  concerning  his  conduct  in  his  office  as 
vestry  clerk,  and  of  and  concerning  the  matters 
aforesaid,  the  libel.  When  the  libel  was  pro- 
duced, the  imputations  appeared  to  be,  that  the 
plaintiff  had  appropriated  money  belonging  to 
the  parishioners  in  discharge  of  the  expenses  of 
the  prosecutions  after  they  had  terminated  : — 
Held,  that  it  was  not  a  material  variance,  for  the 
character  of  the  libel  was  not  altered,  the  mis- 
conduct imputed  being  the  same,  whether  the 


money  was  so  applied  before  or  after  the  termina- 
tion of  the  prosecutions,  and  the  averment  that 
the  libel  was  published  of  and  concerning  the 
matters  aforesaid,  not  making  it  necessary  to 
prove  literally  that  the  libel  did  relate  to  all  the 
matters  previously  stated.  May  v.  Brmcn,  4  D> 
&R.  670;  3B.  &0.  113. 

It  is  not  libellous  to  write  of  an  attorney  that 
he  did  not  present  liis  bill  for  fifteen  years,  and 
having  made  his  client's  will,  presented  it  after 
his  death  to  his  representatives.  Beexes  v.  Tewj/^ 
lar,  2  Jur.  137. 

Certificate  not  taken  out.] — It  is  no  objection 
to  maintaining  an  action  for  libel  on  an  attorney, 
that  it  appears  that,  during  the  time  of  the 
grievances  stated  in  the  declaration,  the  plaintiff 
had  omitted  to  take  out  his  certificate  for  more 
than  a  year,  as  he  may  still  sue  as  an  attorney 
for  damages  in  consequence  of  a  libel,  imputing 
improper  conduct  to  him  in  his  character  as  such. 
Jones  V.  Ste-vcnUj  11  Price,  235. 

Sharp  Practiee.]— It  is  libellous  to  impute  to 
an  attornev  **  sharp  practice"  in  his  profession* 
Boydell  Y^Jonctt,  7  D.  P.  C.  210  ;  4  M.  &  W. 446  ; 
1  H.  &  H.  408. 


iii.    0/  Clergymen. 

PMsion.] — To  say  of  a  clergyman  that  he  came 
to  the  performance  of  Divine  service  in  a  tower- 
ing passion,  and  thus  his  conduct  was  calculated 
to  make  infidels  of  his  congregation,  is  libellous. 
Walter  v.  Broaden,  19  C.  B.,  N.  S.  65  ;  11  Jur., 
N.  S.  671  ;  12  L.  T.  495  ;  13  W.  R.  809. 

Conduct  in  Ghnreh.] — Comments  by  a  church- 
warden upon  the  conduct  of  a  clergyman,  in 
takmg  meals  in  the  vestry  and  in  causing  books- 
to  be  sold  in  the  church  daring  service,  are 
matters  of  public  interest,  and  may  lawfully  be 
published,  if  they  do  not  exceed  the  boundaries 
of  fair  criticism,  XcUy  v.  Tinlinyy  1  L.  R.,  Q.  B. 
699  ;  35  L.  J.,  Q.  B.  940  ;  12  Jur.,  N.  S.  940 ;  13 
L.  T.  255  ;  14  W.  R.  51. 

Obliged  to  perform  Penance.] — A  declaration 
stated  that  the  plaintiff  was  a  Roman  Catholic 
priest,  and  priest  of  a  chapel  named,  and  that 
the  defendant  intending  to  injure  him  in  his 
offices,  published  of  him,  in  those  offices,  a  libel,, 
which  was  set  out.  The  alleged  libel  contained 
an  account  of  a  Roman  Catholic  having*  been 
seen  performing  a  penance,  which  was  sug- 
gested to  be  of  a  degrading  kind,  and  added  that 
the  party  performing  the  penance  said  that  his 
priest  would  not  administer  the  sacrament  to  him 
till  he  had  performed  it,  and  that  his  priest  was 
the  plaintiff.  The  libel  was  not  otherwise  con- 
nected with  the  plaintiff,  nor  was  there  any  alle- 
gation shewing  how  the  enjoining  of  such  a 
penance  would  affect  the  character  of  a  Roman 
Catholic  priest.  The  court  arrested  the  judgment,, 
holding  that  the  publication  was  not,  on  the  face 
of  it,  libellous,  and  refusing,  even  upon  the  as- 
sumption that  the  plaintiff  was  charged  with 
imposing  the  penance,  to  intend  that  the  jury 
had  evidence  before  them  of  an  injury  to  the 
plaintiff  which  the  declaration  did  not  shew, 
though  some  evidence  to  that  purpose  was  in  fiict 
given.  Uearne  v.  Stowell,  12  A.  &  E.  719 ;  4 
P.  &  D.  696  ;  6  Jur.  458. 

If  the  publication  had  been  libellous,  it  would 
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not  have  been  justifiable  on  the  gronnd  that  it 
was  promalgated  at  a  public  meeting,  called  to 
petition  parliament  against  making  a  grant  in 
support  of  a  Roman  Catholic  college.    lb. 

Dishonesty.] — A  first  count  stated  that  the 
plaintiiS  was  a  clergyman  of  the  united  church  of 
England  and  Ireland,  and  a  vicar,  and  that  the 
defendant  spoke  of  the  plaintiff,  in  his  profession 
of  a  clergyman,  and  relating  to  himself,  the  fol- 
lowing wonls  : — *•  The  day  I  came  into  residence, 
Dr.  P.  sent  for  me.  I  went  and  dined  with  him, 
and  the  wine  must  have  been  drugged,  for  I  took 
but  two  glasses,  and  was  quite  stupefied.'  While 
in  this  condition  Dr.  P.  put  a  bill  into  my  hands, 
and  requested  me  to  sign  it,  as  a  security  for  the 
payment  of  130/.  per  annum  for  reading  for  me 
at  the  new  church.  The  bill,  I  think,  was  drawn 
for  2,500/..  but  having  been  stupefied  with  wine, 
I  do  not  rightly  remember."  And  the  following 
words  : — "  You  cannot  suppose  that  I  can  visit  a 
man  who  so  cheated  me  at  my  first  coming."  A 
second  oount  stated  that  the  defendant  spoke  of 
the  plaintiff,  in  his  prof cs8ion,the  following  words  : 
— •*  Dr.  P.  placed  before  me  a  bill.  I  signed.  I 
do  not  know  for  what  amount  it  was,  whether  for 
2,0(M)/.  or  3,000/.,  for  I  was  completely  pigeoned 
by  Dr.  P. : " — Held,  that  the  imputation  conveyed 
by  the  words  in  the  first  count  reflected  on  the 
plaintiff  in  his  professional  character,  but  the  im- 
putation conveyed  by  the  woras  in  the  second 
count  did  not  so  reflect ;  and  the  damages  having 
been  taken  on  the  two  counts  jointly,  a  venirede 
novo  was  awarded.  Pemherton  v.  ColU,  10  Q.  B. 
461  ;  16  L.  J.,  Q.  B.  403  ;  11  Jur.  1011. 

A  declaration  stated  as  inducement  that  the 
plaintiff  was  a  Dissenting  minister,  and  that  he 
had  been  in  trade  in  partnership  with  P.,  that  the 
partnership  had  been  dissolved,  and  that  reports 
had  been  circulated  of  and  concerning  the  plain- 
tiff, and  the  partnership  accounts  and  money 
transactions ;  that  the  defendant  said  of  the 
plaintiff,  and  of  him  in  his  ministry",  and  of  and 
oonccming  the  partnership,  **  Mr.  H.  is  a  rogue, 
and  I  can  prove  him  to  be  so  by  the  books  at  8. 
Mr.  H.  pretends  to  say  he  has  been  as  good  as  a 
father  to  him,  but  you  see  he  has  been  robbing 
him,  he  has  cheated  P.  of  2,000/. ;  I  will  so  expose 
Mr.  H.  that  he  will  not  be  able  to  hold  his  head 
up  in  T.  pulpit,  or  any  other."  A  second  count 
was  for  saying,  **  Mr.  H.  has  cheated  P.,  his  bro- 
ther-in-law, of  upwards  of  2,000/. ;  I  wonder  how 
any  respectable  persons  can  countenance  such  a 
man  by  their  presence ;  I  have  been  advising  some 
other  persons  to  go  to  the  chapel,  as  they  would 
there  hear  plain  honest  men."  Special  damage 
was  alleged,that  divers  persons  discontinued  their 
attendance  at  the  plaintiff's  chapeL  It  was  proved 
that  the  plaintiff  received  30/.  per  annum,  and 
house  rent,  but  not  how  that  sum  was  to  be  raised 
or  the  parties  by  whom  it  was  to  be  paid.  It  was 
also  proved,  that  the  attendance  at  the  chapel  was 
diminished,  but  why,  or  whether  the  seceders  were 
contributors  to  the  funds  of  the  chapel,  did  not 
appear.  The  libels  complained  of  were  i;\Titten 
by  the  defendant  to  A.,  acting  for  the  plaintiff,  in 
the  course  of  a  correspondence  arising  out  of  an 
invitation  to  the  defendant  by  A.,  with  the  plain- 
tiff's concurrence,  to  investigate  certain  charges 
brought  against  the  plaintiff  : — Held,  first,  that 
the  wr>rds  in  the  first  and  second  counts  were  not 
actionable  per  se,  and  could  not  be  deemed  to  have 
been  spoken  of  the  plaintiff  qu&  minister  in  any 
sense  that  would  subject  the  defendant  to  an 


action.  Ilojywood  v.  Tliorn,  8  C.  B.  293  ;  19  L.  J., 
C.  P.  94;  14  Jur.  87. 

Held,  secondly,  that  there  was  no  evidence  of 
special  damage  resulting  from  these  words  so  as 
to  support  an  action  on  them.    lb, 

Incontinenee.] — No  action  will  lie  for  a  verbal 
imputation  of  incontinency  in  a  clergyman,  un- 
less he  is  beneficed,  or  holds  some  clerical  office  or 
employment  of  temporal  profit.  (Mhoey  \,Mar- 
ithall,  9  Ex.  295  ;  2C.  L.  R.  399 ;  23  L.  J.,  Ex.  78. 

iv.  Jfedical  Practitioners, 

Immorality.] — In  an  action  for  defamation,  for 
woixls  charging  a  physician  with  adultery,  it  is 
not  sufficient  (unless  special  damage  is  alleged) 
to  state  that  the  misconduct  was  imputed  to  him 
in  his  profession.  A}/re  v.  Craven ^  4  N.  &  M.  220  ; 
2  A.  &  E.  2. 

Breach  of  Etiquette.]— A  defendant  pleaded 
truth  in  justification  oi  a  libel,  part  of  which 
alleged  that  a  physician  refusing  to  act  with  the 
plaintiff,  also  a  physician,  had  '*  honourably  and 
laithfally  discharged  his  duty  to  his  medical 
brethren  : " — Held,  that  it  was  not  competent 
to  the  defendant  to  offer  in  evidence  the  opinion 
of  medical  witnesses  on  this  head.  Itamage  v, 
Byan,  9  Bing.  333  ;  2  M.  &  Scott,  421. 

It  is  no  libel  to  write  of  a  physician  that  he  has 
met  homoeopathists  in  consultation,  though  it  is 
alleged  that,  in  the  opinion  of  the  profession, 
meeting  homoeopathists  in  consultation  is  im- 
proper, and  is  against  etiquette.  Neither  is  it  a 
libel,  although  alleged,  in  addition  to  the  above, 
that  meeting  homoeopathists  is  also  disgraceful  in 
the  opinion  of  the  profession.  Claj/  v.  Jioherts, 
9  Jur.,  N.  S.  580  ;  8  L.  T.  397  ;  11  W.  R.  649. 

Charge  of  Hon-dualifieatioii.] — In  an  action 
for  words  spoken  of  the  plaintiff  as  a  physician, 
importing  a  denial  that  the  plaintiff  is  duly  quali- 
fied to  practise  as  a  physician,  the  plaintiff  must, 
under  the  general  issue,  prove  the  mducemcnt  in 
the  declaration,  alleging  that  the  plaintiff  exer- 
cised the  profession  of  and  was  a  ]^ysician,  and 
shew  not  only  that  he  practised  as  a  physician, 
but  also  that  he  practised  lawfully.  Collins  v. 
Qirncgie,  3  N.  &  M.  703  ;  1  A.  &  E.  695. 

Want  of  Skill.] — A  declaration  alleged  that 
the  plaintiff  was  a  medical  practitioner,  and 
statc<l  the  libel  to  have  been  published  of  and 
concerning  him  in  his  practice.  No  evidence 
was  given  of  any  licence  or  authority  to  practise, 
nor  was  the  plaintiff  mentioned  in  the  libel- as  a 
regular  medical  man,  but  merely  as  '*  physician 
extraordinary  to  several  ladies  of  distinction," 
and  "  doctor,  or  rather  quack  :" — Held,  that  this 
did  not  withdraw  the  claim  of  damages  in  the 
medical  capacity  from  the  consideration  of  the 
jury,  but  that  they  might  give  such  damages  as 
they  thought  right,  both  for  that  and  the  libel 
on  the  plaintiffs  private  character.  LoTig  v, 
Chnhh,  5  C.  &  P.  55. 

In    an   action   for   slander,  the   declaration 
alleged  that  the  plaintiff,  an  apothecary,  having 
attended  a  child  of  the  defendant,  which  was  HI, ' 
with  a  view  to  heal  and  cure  such  illne^,  and 
\  having,  with  the  consent  of  the  defendant,  made 
i  up  and  administered  medicines,  and  amongst 
'  others  a  saline  injection,  and  the  child  having 
I  died  of  the  sickness  aforesaid,  the  defendant  pub- 
lished of  and  concerning  the  plaintiff  the  follow- 
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ing  words  : — *•  He  killed  my  child  ;  it  was  the 
saline  injection  that  did  it :"  innuendo,  that  the 
defendant  meant  that  the  plaintiff  had  been 
guilty  of  feloniously  killing  the  child.  The  de- 
fendant pleaded  a  justification,  for  that  the 
plaintiff  did  injudiciously,  indiscreetly  and  impro- 
perly, and  contrary  to  his  duty  in  that  behalf, 
administer  a  saline  injection  to  the  child ;  and 
that  the  death  of  the  child  was  caused  or  occa- 
sioned, or  greatly  accelerated,  by  the  saline  in- 
jection : — Held,  that  the  plea  was  bad,  for  that 
it  confessed  the  meaning  imputed  to  the  words 
spoken,  that  the  plaintiff  had  been  guilty  of 
manslaughter,  and  affoidcd  no  justification  for 
such  an  allegation.  Edsall  v.  Russell,  4  M.  &  6. 
1090 ;  5  Scott,  N.  R.  801 ;  2  D.,  N.  S.  641  ;  12  L. 
J.,  C.  P.  4  ;  6  Jur.  96. 

A  second  count  alleging  the  words  to  be,  "  He 
made  up  the  medicines  wrong,  through  jealousy  ; 
because  1  would  not  allow  him  his  own  judg- 
ment :"  innuendo,  that  the  plaintiff  had  inten- 
tionally, and  from  jealousy  and  improper  motives, 
made  up  the  medicines  in  a  wrong  and  improper 
manner,  and  that  such  medicines  were,  to  his 
knowledge,  unfit  and  improper ;  imputed  no 
criminal  offence.    lb.  , 

A  thud  count  stated  the  words  to  be,  "  Mr.  P. 
told  me  that  he  had  given  my  child  too  much 
mercury,  and  poisoned  it,  otherwise  it  would 
have  got  well :  innuendo,  that  the  plaintiff  had, 
through  ignorance  or  inattention,  administered 
to  the  child  such  an  excessive  quantity  of  mer- 
cury that  the  mercury  had  acted  as  poison,  and 
caused  the  death  of  the  child.  A  plea,  that  the 
plaintiff  did,  wrongfully  and  improperly,  and  con- 
trary to  his  duty,  administer  to  the  child  an  exces- 
sive proportion  of  mercury,  having  reference  to  the 
state  and  condition  of  the  child,  neither  confesses 
nor  avoids  the  charge,  and  is  therefore  bad.    lb. 

A  declaration  stated  that  the  plaintiff  was  a 
sui'geon  and  an  accoucheur,  and*  that  he  had  been 
employed  to  attend,  and  had  attended,  on  H.  iii 
her  confinement,  and  that  the  defendant,  in  a 
discourse  with  R.,  of  and  concerning  the  plaintiff 
in  relation  to  his  profession,  spoke  and  published 
the  following  words  : — "  I  wonder  you  had  him 
to  attend  you.  Do  you  know  him  /  He  is  not 
an  apothecary  ;  he  has  not  passed  any  examina- 
tion ;  he  is  a  bad  character ;  none  of  the  medical 
men  here  will  meet  him.  liiere  have  been  many 
inquests  had  upon  persons  who  have  died  because 
he  had  attended  them."    At  the  trial  the  words 

S roved,  as  to  the  inquests,  were  "several  have 
ied  that  the  plaintiff  has  attended,  and  there 
have  been  inquests  held  upon  them :" — Held, 
that  the  words  as  amended  were  actionable. 
tktutluee  v.  IMnjiy,  1  Ex.  196 ;  17  L.  J.,  Ex.  151. 
Semble,  that  the  words  "he  is  a  bad  character, 
none  of  the  medical  men  here  will  meet  him," 
were  actionable,  as  importing  the  want  of  a 
necessary  qualification  for  a  surgeon  in  the  dis- 
charge of  his  professional  duties,    lb, 

V.  Of  Others. 

Gamekeeper.] — Sjwken  words,  imputing  to  a 
man  misconduct  in  his  office  or  in  his  trade,  are 
actionable,  although  the  office  or  the  trade  is  not 
one  of  which  the  court  can  take  judicial  notice. 
Mulger  v.  Newcovib,  2  L.  R.,  Ex.  327  ;  36  L.  J., 
Ex.  169  ;  16  L.  T.  696  ;  15  W.  R.  1181. 

A  declaration,  alleging  that  it  was  the  duty  of 
the  plaintiff,  as  a  gamekeeper,  not  to  kill  foxes, 
that  he  was  employed  on  the  terms  of  his  not 


doing  so,  and  that  a  person  killing  foxes  would 
not  be  employed  as  gamekeeper ;  and  that  the 
defendant,  knowing  the  premises,  falsely  and' 
I  maliciously  said  of  the  plaintiff,  as  such  game- 
keeper, that  he  killed  foxes,  is  a  good  declara- 
tion, even  without  an  allegation  of  special 
damage.    Ih 

Stoek  Broker.]— A  declaration  affecting  the 
plaintiffs  in  their  business  as  sharebrokcis,  after 
stating  that  they  had  bought,  as  sharebrokers,  on 
account  of  the  defendant,  shares  in  a  railw*ay 
company,  set  out  the  libel,  as  published  in  a 
newspai)er,  and  which,  after  commencing  with 
the  word  "waniing,"  proceeded  to  inform  the 
plaintiffs  that  the  shai'es  so  bought,  under  a 
false  representation  of  the  market,  at  8/.  per 
share,  and  sanctioned  by  the  defendant,  were 
being  sent  to  the  committee  of  the  railway  com- 
l>any,  with  instructions  to  return  the  deposited 
balance  to  the  defendant ;  and  that,  unless  the 
plaintiffs  arranged  to  return  such  deposit-money 
to  the  defendant,  with  certain  expenses,  the  de- 
fendant would  adopt  legal  measures.  The  libel 
then  stated  the  following: — "The  amount  will 
be  taken  by  instalments,  on  security  being  de- 
posited with  any  bankers  but  those  who  recom- 
mended C.  k  Co."  (meaning  the  plaintiffs) : — 
Held,  that  in  the  absence  of  any  colloquium  or 
innuendo  explaining  the  meaning  to  be  attached 
to  the  words,  the  publication  was  not  libellous. 
Qivel  v.  Jones,  4  C.  B.  259  ;  11  Jur.  396. 

In  a  declaration  the  plaintiff  stated  that  he  was 
a  jobber  or  dealer  in  the  funds  or  stocks,  and  as 
such  had  been  accustomed  lawfully  to  contract ; 
that  the  defendant  said  of  him  as  such  jobber  or 
dealer,  "  He  is  a  lame  duck,"  meaning  that  he  had 
not  fulfilled  his  contracts  in  respect  of  the  said 
stocks  or  funds  ;  in  consequence  of  which  divers 
pci'sons  refused  to  fulfil  their  contracts  with  him, 
and  he  was  prevented  from  fulfilling  his  contracts 
with  other  persons  : — Held,  that  it  did  not  suffi- 
ciently appear  either  that  the  words  were  spoken 
of  lawful  contracts,  or  that  the  plaintiff  was  a 
lawful  jobber  or  dealer  in  the  funds ;  and  that 
the  declaration  was  therefore  bad.  Morris  v. 
Langdalc,  2  B.  &  P.  284. 

Owner  of  Baee  Horsei.] — ^A  declaration  shewed 
that  the  plaintiff  was  a  member  of  the  Jockey 
Club,  and  subscriber  to  the  Derby  stakes  at 
Ej)som,  and  had  withdrawn  a  horse  which  he 
intended  to  ixin.  It  set  out  words  which  im- 
puted to  tlie  plaintiff  that  he  had  entered  tlie 
horse  to  run  for  those  stakes,  and  had  aftei-wards 
withdrawn  him  for  the  purpose  of  getting  an 
imfair  advantage  over  parties  with  whom  he  had 
heavy  wagers  on  the  result  of  the  i-ace  : — Held, 
that  the  action  would  lie,  and  this  whether  or  not 
the  transactions  in  which  the  declaration  shewed 
the  plaintiff  to  be  engaged  were  legal.  GretUle 
V.  dhaiman,  D.  &  M.  653  ;  6  Q.  B.  731  ;  13 
L.  J.,  Q.  B.  172  ;  8  Jur.  189. 

Owner  of  Kewspaper.] — A  ]mragi*aph  in  one 
newspaper,  charging  another  with  being  vulgar 
or  scurrilous,  is  not  actionable  ;  but  aliter,  where 
it  asserts  it  to  be  low  in  circulation,  as  addressed 
to  persons  who  are  disposed  to  advertise  in  it. 
llcriot  V.  Stnart,  1  Esp.  437. 

Shipowner.] — A  statement  in  a  newspaper, 
that  a  ship,  of  which  the  plaintiff  was  owner  and 
master,  and  which  he  had  advertised  for  a  voyage 
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to  the  East  ludies,  was  not  a  seaworthy  ship, 
and  that  Jews  had  bought  her  to  take  out  con- 
victs, is  a  libel  on  the  ])laiutiff  in  his  trade  and 
business,  for  which  he  may  recover  damages 
without  pi*oof  of  malice  on  an  allegation  of 
special  damage.  Ingram  v.  LawsaUj  G  Bing. 
N.  C.  212  ;  8  Scott,  471 ;  4  Jur.  151. 

And,  in  an  action  brought  for  such  a  libel,  the 
ordinary  profits  of  a  voyage  are  the  proper  measure 
of  damages.    lb, 

Supezintendeiit  of  Police.]— Words  spoken  of 
a  superintendent  of  police ;  *'  I  saw  a  letter  re- 
specting an  officer  of  the  Leeds  police  force  who 
was  superior  in  rank  to  A.  B.,  and  who  had  been 
guilty  of  conduct  unfit  for  publication  :  "  ai'e  not 
actionable  without  special  damage,  the  conduct 
imputed  to  the  party  not  being  connected  on  the 
lace  of  the  declaration  with  his  official  character. 
Jam^4  Y,  Brook,  9  Q,  B.  7  ;  16  L.  J.,  Q.  B.  17  ; 
10  Jur.  541. 


of  Tolls.] — An  action  of  slander  cannot 
"be  maintained  by  a  lessee  or  a  renter  of  tolls,  for 
words  spoken  of  him  in  his  character  of  con- 
tracting for  tolls,  after  he  has  ceased  to  contract 
for  renting  the  tolls,  respecting  which  the  words 
are  spoken.    Bellamy  v.  Burchj  IG  M.  &  W,  590. 

MmmUx  Xariner.] — Words  imputing  to  a  certi- 
ficated master  mariner  drunkenness  whilst  in 
command  of  a  vessel  at  sea,  are  actionable  with- 
out special  damage.  Irwin  v.  Brandwood,  2 
H.  k.  C.  960 ;  33  L.  J.,  Ex.  257 ;  10  Jur.,  N.  S. 
370 ;  9  L.  T.  772  ;  12  W.  R.  438. 

Offleo  Holders.] — Where  words  are  spoken  of  a 
person  in  an  office  of  profit  which  have  a  natural 
tendency  to  occasion  the  i  loss  of  such  office,  or 
which  impute  the  want  of  some  necessary  quali- 
fication for,  or  some  misconduct  in  it,  they  are 
actionable.  Lumby  v.  Allday,  1  Tyr.  217  ;  1 
C.  &  J.  301. 

Secus,  if  a  clerk  to  a  gas-light  company  is 
charged  with  immoral  conc|uct  with  a  woman, 
that  imputation  having  no  reference  to  his  office, 
the  words  not  being  laid  to  have  been  spoken  of 
him  in  his  office  as  clerk,  nor  proved  to  have 
occasioned  him  any  special  damage.    lb. 

It  is  actionable  witnout  the  aid  of  a  prefatory 
averment,  to  write  of  a  magistrate,  that,  '*as 
chairman  of  a  finance  committee,  he  audited 
accounts  containing  items  of  upwards  of  12,000/. 
for  the  nominal  purpose  of  furnishing  lodgiogs, 
plate,  &c.,  for  the  judges,  but  which  expenditure 
was  in  reality  to  find  accommodation  for  the 
magistrates,  as  the  sheriff  ahs'ays  found  the 
judges  suitable  lodgings,  without  putting  the 
county  to  any  expense.  AdamJt  v.  Mcredav^ 
3  y.  &  J.  219. 

Caniiidatee  and  Xembers  of  Parliament.] — 
Befamatorr  wonls,  which  are  actionable  in  them- 
selves,  are  not  the  less  so  because  they  are  alleged 
to  have  been  spoken  of  one  as  a  candidate  to 
serve  in  parliament.  Ilarwood  v.  AfftUy,  1 
N.  R.  47. 

There  is  no  such  privileged  relation  existing 
'between  parliamentary  candidates  and  the  electois 
as  will  justify  any  of  tiie  latter  in  publishing 
statements  injurious  to  the  character  of  the 
former.  Buncombe  v.  Baniellj  8  C.  &  P.  222  ; 
2  Jur.  32  ;  1  W.,  W.  k  H.  101. 

Charging  a  member  of  x>^i'liament  with  want 


of  sincerity  is  not  actionable,  (JhsIoic  v.  Ilorne, 
2  W.  Bl.  750  ;  3  Wils.  177. 

Persons  carrsring  on  Illegal  Businesses.]  — 

A  pei'son  who  pursues  an  illegal  avocation,  such 
as  keeping  a  public  room  for  pugilistic  exhibitions, 
cannot  maintain  an  action  for  a  libel  regarding  his 
conduct  in  such  avocation.  Hunt  v.  Bell^  7  Moore, 
212;  1  Biug.  1. 

An  action  does  not  lie  for  any  thing  written 
against  a  i^arty.  touching  his  conduct  in  an  illegal 
transaction  ;  but  for  misconduct  imputed  to  him 
in  any  matter  independently  of  the  illegal  trans- 
action, though  arising  out  of  it,  an  action  lies. 
Yrtsari  v.  Clement,  3  Bing.  432  ;  11  Moore,  308  ; 
2  C.  &  P.  223. 

2.  Privileqe. 

a.  Absolute. 

Observations  made  in  Course  of  Judioial  Pro- 
ceedings by  Judges.] — No  action  is  maintain- 
able against  a  county  court  judge  for  words 
spoken  by  him  in  his  judicial  capacity  while 
sitting  in  his  court  trying  a  cause,  even  though 
the  words  are  spoken  falsely  and  maliciously, 
and  without  reasonable,  probable  or  justifiable 
cause,  and  without  any  foundation  whatever, 
and  not  bon&  fide  in  the  discharge  of  his  duty 
as  judge,  and  though  they  are  wholly  Irrelevant 
to  the  matter  in  issue  before  him.  Scott  v.  Stans- 
feld,  3  L.  R.,  Ex.  220  ;  37  L.  J.,  Ex.  165  ;  18  L.  T. 
672  ;  16  W.  R.  911. 

By  Coroner.] — Semblc,  that  no  action  is 

maintainable  against  a  coroner  for  anything  said 
by  him  while  he  is  acting  as  coroner,  and  ad- 
dressing a  jury  impanelled  before  him,  although 
he  uses  defamatory  language  towards  a  person, 
and  does  so  falsely  and  maliciously.  Thomas  v. 
Churton,  2  B.  kS,  475  ;  31  L.  J.,  Q.  B.  139 ;  8 
Jur.,  N.  S.  795. 


By  Court-Xartial.]— If  a  court-martial, 

after  stating  in  their  sentence  the  acquittal  of 
an  officer  against  whom  a  charge  has  been  pre- 
ferred, subjoins  thereto  a  declaration  of  their 
opinion,  that  the  charge  is  malicious  and  ground- 
less, and  that  the  conduct  of  the  prosecutor  in 
falsely  calumniating  the  accused,  is  highly  in- 
jurious to  the  service,  the  president  of  the  court- 
martial  is  not  liable  to  an  action  for  a  libel  for 
;  having  delivered  such  sentence  and  declaration 
i  to  the  judge-advocate.  Jvhyll  v.  Moore,  2  N.  R. 
341 ;  6  Esp.  G3. 


By   Direetor  of  Military  Inquiry.]  — 


Where  the  commander-in-chief  directed  a  mili- 
tary inquiry  to  be  held,  to  investigate  the  con- 
duct of  a  commissioned  officer  in  the  army,  who 
aften\'ards  sued  the  pi-esident  of  such  court  of 
inquiry  for  a  libel  stated  to  be  contained  in  his 
report,  and  transmitted  by  him  to  the  com- 
mander-in-chief : — Held,  that  such  a  report  was 
a  privileged  communication,  and  properly  re- 
jected as  evidence  at  the  trial.  Ilome  v.  Ben- 
thick  (Lord),  4  Moore,  663  ;  3  B.  &  B.  130. 

By  Suitors  and  Witnesses.] — ^An  action  for 
libellous  words  spoken  or  sworn  in  a  court  of 
justice,  in  a  man's  own  defence,  against  a  charge 
upon  him  in  court  will  not  lie.  Agtley  v. 
Yimnge,  2  Burr.  807 ;  2  Ld.  Ken.  536. 

No  action  lies  against  a  man  for  a  statement 
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made  by  him,  whether  by  affidavit  or  vivd  voce, 
in  the  course  of  a  judicial  proceeding,  even 
though  it  is  alleged  to  have  been  made  falsely 
and  maliciously,  and  without  any  reasonable  or 
probable  cause.  HevU  v.  Smitfif  18  C.  B.  126  ; 
25  L.  J.,  C.  P.  195  ;  2  Jur.,  N.  S.  614. 

Or  although  the  statement  was  irrelevant,  and 
was  expunged  from  the  affidavit  as  being  prolix, 
impertinent,  and  scandalous,  by  an  order  of  the 
court.  Kennedy  v.  Hilliardy  10  Jr.  C.  L.  R. 
195  ;  1  L.  T.  578. 

And  the  party  scandalized  was  not  a  party  to 
the  cause.  Jletiderstm  v.  Broimihead.  4  H.  &  N. 
569 ;  28  L.  J.,  Ex.  360  ;  5  Jur.,  N.  S.  1175  ;  33 
L.  T.,  0.  S.  302— Ex.  Ch. 

If  a  servant  summonses  his  master  before  a 
court  of  conscience  for  wages,  and  the  latter  in 
his  necessaiy  defence  utters  words  imputing 
felony  to  the  former,  no  action  will  lie.  Trot- 
man  v.  Dunn,  4  Camp.  211. 

If  a  person  has  a  communication  to  make  to 
an  inquest  for  its  information,  not  on  oath,  he  is 
botind  to  do  it  in  such  a  way  as  to  satisfy  a  jury, 
if  he  is  afterwards  charged  with  slander,  that  he 
was  only  stating  the  fact  for  the  information  of 
the  inquest,  and  that  he  did  it  in  a  proper  man- 
ner.    Wilson  v.  CoUins,  5  C.  &  P.  373. 

A  witness  in  a  court  of  justice  is  absolutely 
privileged  as  to  anything  he  may  say  as  a  wit- 
ness having  reference  to  the  inquiry  on  which  he 
is  called  as  a  witness.  Seaman  v.  yetlt^rcUft.  2 
C.  P.  D.  53  ;  46  L.  J.,  C.  P.  128 ;  35  L.  T.  784  ; 
25  W.  R.  159— C.  A. 

A  statement,  as  to  another  matter,  made  to 
justify  the  witness  in  consequence  of  a  question 
going  to  the  witness's  credit,  has  reference  to 
the  inquiry  within  this  rule.    Ih» 

The  defendant,  an  expert  in  handwriting,  gave 
evidence  in  a  trial  of  D,  v.  M.  that,  in  his 
opinion,  the  signature  to  the  will  in  question 
was  a  forgery.  The  jury  found  in  favour  of  the 
will,  and  the  judge  made  some  very  disparaging 
remarks  on  defendant's  evidence.  Soon  after- 
wards the  defendant  was  called  as  a  witness  in 
favour  of  the  genuineness  of  a  document,  on  a 
charge  of  forgery  before  a  magistrate.  In  cross- 
examination  he  was  asked  whether  he  had  given 
evidence  in  the  suit  of  D.  v.  Jf.,  and  whether  he 
had  read  the  judge's  remarks  on  his  evidence. 
He  answered  **Ye8."  Counsel  asked  no  more 
questions,  and  the  defendant  insisted  on  adding, 
though  told  by  the  magistrate  not  to  make  any 
further  statement  as  to  /?.  v.  M. :  "  I  believe 
that  will  to  be  a  rank  forgery,  and  shall  believe 
so  to  the  day  of  my  death."  An  action  of 
slander  for  these  words  having  been  brought 
by  one  of  the  attesting  witnesses  to  the  will : 
— Held,  that  the  woids  were  spoken  by  the 
defendant  as  a  witness,  and  had  reference  to 
the  inquiry  before  the  magistrate,  as  they 
tended  to  justify  the  defendant,  whose  credit  as 
a  witness  had  been  impugned  ;  and  that  the  de- 
fendant was,  therefore,  absolutely  privileged.  lb. 


In  Affidavit.] — No  action  lies  against  a 


party  who,  in  the  course  of  a  cause,  makes  an 
affidavit  in  support  of  a  summons  taken  out  in 
such  cause,  which  is  scandalous,  false,  and  mali- 
cious, though  the  person  scandalized|  and  who 
complains,  is  not  a  party  to  the  cause.  Hender- 
son V.  Broomhead,  4  H.  &  N.  569 ;  28  L.  J.,  Ex. 
360  ;  5  Jur.,  N.  S.  1175  ;  33  L.  T.,  0.  S.  302— Ex. 
Ch.  ;  *Sr.  i>.,  Kennedy  v.  JlilUard,  10  Ir.  C.  L.  R. 
195 ;  1  L.  T.  578. 


A.  obtained  a  rule  nisi  for  a  criminal  infor- 
mation against  B.  for  sending  him  a  challenge, 
and  A.*s  affidavits  contained  matters  of  high 
censure  against  B.  The  affidavit  of  B.,  in  shew- 
ing cause  against  the  rule,  was  recriminatory, 
and  would,  under  other  circumstances,  have 
been  libellous.  In  an  action  by  A.  against  B.^ 
for  the  libel  contained  in  B.'s  affidavit  : — Held, 
that  B.  was  justified  in  setting  forth  any  such 
matters  respecting  A.'s  past  conduct  as  he 
might  think  would  disincline  the  court  to  en- 
tertain the  application  for  A.'s  rule.  Doyle  v» 
O'Dohcrty,  Car.  &  M.  418. 


By  Witness  not  on  Oath  before  Military 


Court.] — A  military  man  giving  evidence  before 
a  military  court  of  inquiry  which  has  no  power 
to  administer  an  oath,  is  entitled  to  the  same 
protection  as  that  enjoyed  by  a  witness  on  oath 
in  an  ordinary  judicial  proceeding.  Dawkins  v. 
Rolt^hy,  7  L.  R.,  H.  L.  744  ;  45  L.  J.,  Q.  B.  8  ; 
33L.T.  196;23  W.  R.  931. 

No  evidence,  whether  written  or  oral,  given 
by  him  in  the  course  of  the  inquiry  and  rela- 
tive to  the  inquiry,  can  be  made  the  foundation 
of  an  action,  however  strong  the  presumption 
may  be  that  such  evidence  was  not  only  untrue 
but  was  also  known  to  be  untrue  by  him  who 
gave  it,  or  even  that  it  was  dictated  by  malice. 
For  the  correctness  of  this  presumption  must 
always  be  a  question  until  resolved  by  a  jury, 
and  public  policy  requires  that  witnesses  should 
give  their  evidence  freely  and  openly,  and  with- 
out fear  of  being  harassed  by  a  civil  action  on  an 
allegation,  whether  true  or  false,  that  they  have 
spoken  from  malice.    lb. 

When  a  witness  before  such  a  court  handed  in 
a  "written  statement  voluntarily  and  unasked, 
after  his  examination  was  concluded  : — Held, 
that  evidence  that  the  statements  contained  in 
such  paper  were  untrue  and  were  made  mali- 
ciously, was  inadmissible.    lb. 


By  Witness  before  Select  Committee  of 


Honse  of  Commons.] — To  an  action  of  slander 
the  defendant  pleaded  that  the  statements  com- 
plained of  were  part  of  the  evidence  given  by 
him  in  tlic  character  of  a  witness  before  a 
select  committee  of  the  House  of  Commons  : — 
Held,  that  the  statements  so  made  were  privi- 
leged, and  that  the  action  would  not  lie.  Oojfin 
V.  Donni'lly,  6  Q.  B.  D.  307  ;  50  L.  J.,  Q.  B. 
303  ;  44  L.  T.  141  ;  29  W.  R.  440  ;  45  J.  P.  439. 


By  Counsel  or  Advocates.] — An  action 


will  not  lie  against  a  barrister  for  words  spoken 
by  him,  as  counsel  in  a  cause,  pertinent  to  the 
matter  in  issue.  Hodgson  v.  Searlett^  1  B.  & 
A.  232. 

A  party  in  a  matter  before  the  court  had  kept 
a  sum  of  money,  which,  by  his  contract,  he  ought 
not  to  have  kept ;  counsel,  in  reference  to  this 
matter,  used  the  language,  "  This  gentleman  has 
defrauded  us,"  and  was  interrupted  by  the  court 
before  he  had  finished  his  sentence  :  —  Held, 
first,  that  the  woids  were  not  actionable.  Need- 
ham  V.  Dowling,  15  L.  J.,  C.  P.  9. 
I  Held,  secondly,  that  they  were  not  irrelevant 
to  the  matter  before  the  court.    lb. 

By  an  agreement  between  A.  and  B.,  A.  was 
to  enter  the  sendee  of  B.  as  his  clerk,  and  sell 
wine  for  him  upon  commission,  B.  to  allow  him 
the  use  of  certain  premises  for  that  purpose,  the 
contract  to  be  determinable  by  either  party  on 
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giving  twelve  months*  notice.  B.  having  made 
an  assignment  for  the  benefit  of  his  creditors,  the 
assignees  sold  the  premises  to  C,  who  sent  D. 
and  E.  to  take  possession  of  the  premises  for 
him  ;  and  A.  having  refused  to  give  them  up,  D. 
and  £.  put  him  oat  bj  force,  not  using  excessive 
force  for  the  purpose.  A.  having  preferred  a 
chaige  of  assault  against  them  before  a  bench  of 
magistrates,  F.,  an  attorney,  appeared  as  advo- 
cate for  the  defendants,  and  addressed  the  court 
as  follows  : — *'  I  am  going  to  take  an  objection 
in  this  case.  This  is  a  case  in  which,  I  appre- 
hend, the  bench  has  no  jurisdiction  whatever. 
Mr.  A.  claims  certain  rights  and  privileges 
under  this  agreement.  I  think  there  is  suffi- 
cient cause  for  determining  the  connexion  be- 
tween Mr.  B.  and  Mr.  A.  Mr.  B,  Iim  been, 
jflundered  by  thU  man  to  a  frightful  extefvt : " 
— Held,  that  these  words  were  privileged. 
Mackay  v.  Ford,  5  H.  &  N.  792 ;  29  L.  J.,  Ex. 
404  ;  6  Jar.,  N.  S.  587  ;  8  W.  R.  586. 

No  action  will  lie  against  an  advocate  for 
defamatory  words  spoken  with  reference  to  and 
in  the  course  of  an  inquiry  before  a  judicial 
tribunal,  although  they  are  uttered  by  an  ad- 
vocate maliciously  and  not  with  the  object  of 
aapporting  the  case  of  his  client,  and  are  uttered 
without  any  justification  or  even  excuse,  and 
from  personal  ill-will,  or  anger  towards  the 
person  defamed  arising  out  of  a  previously-exist- 
ing cause,  and  are  irrelevant  to  every  issue  of  fact 
which  is  contested  before  the  tribunal.  MtiJister 
▼.  Lamb,  11  Q.  B,  D.  588  ;  52  L.  J.,  Q.  B.  726  ; 
49  L.  T.  252  ;  32  W.  R.  248  ;  47  J.  P.  805— C.  A. 

H.  was  charged  before  a  court  of  petty  sessions 
with  administering  drugs  to  the  inmates  of  M.'s 
house  in  order  to  ^cilitate  the  commission  of  a 
burglary  at  it.  M.  was  the  prosecutor,  and  L., 
who  was  a  solicitor,  appeared  for  the  defence  of 
H.  There  was  some  evidence,  although  of  a 
very  slight  character,  that  a  narcotic  drug  had 
been  administered  to  the  inmates  of  M.*s  house 
upon  the  evening  before  the  burglary,  and  H. 
had  been  at  M.^s  house  on  that  evening.  During 
the  proceedings  before  the  court  of  petty  sessions, 
L.,  acting  as  advocate  for  H.,  suggested  that  M. 
might  be  keeping  drugs  at  his  house  for  immoral 
or  criminal  purposes.  There  was  no  evidence 
that  M.  kept  any  drugs  for  those  purposes  : — 
Held,  that  no  action  by  M.  for  defamation  would 
lie  against  L.  Xendillon  v.  Maltby  (C.  &  M. 
402  ;  2  M.  &  R.  438)  dissented  from.     Ih, 


Seport  by  Xilitary  Officer.] — To  a  declaration 
for  libel,  a  plea  that  the  defendant  was  the 
superior  military  officer  of  the  plaintiff,  and  the 
plaintiff  was  under  his  command,  and  it  was 
nis  duty  as  such  superior  officer  to  forward  to 
the  adjutant-general  of  the  army  letters  written 
and  sent  to  him  as  such  superior  officer,  in  rela- 
tion to  their  military  conduct,  duties,  and  quali- 
fications by  the  officers  under  his  command,  and 
to  make,  for  the  information  of  the  commander- 
in-chief,  reports  in  writing  to  the  adjutant- 
general  on  the  subject  of  such  letters ;  that  the 
defendant  had  received  from  the  plaintiff  letters 
in  relation  to  his  military  duties  and  to  certain 
orders  received  by  him  as  such  officer,  and 
which  the  plaintiff  requested  might  be  for- 
warded by  the  defendant  to  the  adjutant-gene- 
ral ;  and  the  defendant,  in  the  course  of 
military  duty  and  as  an  act  of  military  duty, 
forwarded  the  letters  to  the  adjutant-general  ; 
and  for  the  information  of  the  commander-in- 


chief,  when  forwarding  such  letters,  the  defen- 
dant made  certain  reports  in  writing  in  relation 
to  the  letters  of  the  plaintiff,  which  was  the 
libel  complained  of.  Replication,  that  the  libel 
was  written  by  the  defendant  of  actual  malice, 
and  without  any  reasonable,  probable,  or  justifi- 
able cause,  and  not  bonA  fide,  or  in  the  bon&  fide 
discharge  of  the  defendant's  duty  as  such  superior 
officer  : — Held,  by  Mellor  and  Lush  JJ.,  that 
the  replication  was  bad :  for  that  no  action  would 
lie  against  a  military  officer  for  an  act  done  in 
the  ordinary  course  of  his  duty  as  such  officer, 
even  if  done  maliciously  and  without  reasonable 
or  probable  cause.  Cockbum,  C.  J.,  dissenting, 
and  holding,  that  an  action  would  lie  if  the  reports, 
though  made  under  the  circumstances  alleged  in 
the  plea,  were  made  of  actual  malice  and  with- 
out reasonable  or  probable  cause.  Dawkins  v. 
PaitJet  (Lord),  5  L.  R.,  Q.  B.  94  ;  39  L.  J.,  Q.  B. 
53  ;  21  L.  T.  584  ;  18  W.  R.  336  ;  9  B.  &  S.  768. 

To  Officers  of  Joitioe.] — An  action  will  not 
lie  for  words  spoken  on  giving  a  party  in  charge 
to  a  constable,  or  in  preferring  a  complaint  to  a 
magistrate.    Jokruon  v.  Evans,  3  £sp.  32. 

Nor  where  a.man  upon  reasonable  grounds  of 
suspicion  charges  an  innocent  person  with  a 
theft.  Fowler  v.  Homer,  3  Camp.  294.  And  see 
Wood  V.  Brown,  1  Marsh.  522  ;  6  Taunt.  169. 

Parliamentary  Papers  and  Procoedixigs.]— An 

action  will  not  lie  for  printing  a  report  of  the 
House  of  Commons,  though  it  reflects  on  the 
character  of  an  individual.  Rex  v.  Wright,  8 
T.  R.  293. 

However  injurious  such  publication  may  be  to 
the  character  of  an  individual.     Curry  v.  Walter, 

1  B.  &  P.  325  ;  1  Esp.  457. 

The  House  of  Commons,  in  1835  and  1836, 
made  resolutions  that  parliamentary  papers  and 
reports  printed  for  the  use  of  the  house  should  be 
publicly  sold  by  the  printer ;  and  afterwards  a  re- 
port from  the  inspectors  of  prisons  was  ordered  by 
the  house  to  be  printed  : — Held,  that  if  this  re- 
port contained  a  libel  on  an  individual,  the 
printer  of  the  House  of  Commons  who  sold  it 
was  liable  to  an  action,  and  that  the  resolutions 
of  the  house  did  not  render  this  a  privileged  pub- 
lication.    Stockdale  v.  Hansard,  7  C.  &  P.  731  ; 

2  M.  &  Rob.  9.  Ruling  upheld  by  the  court.  9 
A.  &  E.  1  ;  2  P.  &  D.  1 ;  3  Jur.  905. 

Thereupon,  by  3  &  4  Vict.  c.  81,  it  was  enacted, 
tluit  proceedings,  ci'iminal  or  civil,  agahist  per- 
sons  for  the  publication  of  papers  printed  by  the 
order  of  parliament  are  to  be  stayed  iip<m  tlie  dC' 
livery  of  a  certificate  ofthespeaher  or  of  the  lord 
chancellor,  and  affidavit  to  the  effect  that  thejntb- 
lieation  is  by  order  of  ei  titer  house  of  parliament. 

Public  Beoords  or  Bocunenti.]-— The  register 
of  protests  for  non-acceptance  and  non-payment 
of  bills  of  exchange  and  promissory  notes,  esta- 
blished by  the  Scotch  acts  of  1681  and  1696,  and 
12  Geo.  3,  c.  72,  and  23  Geo.  3,  c.  18,  is  a  public 
document  to  which  everybody  has  a  right  of 
acccRS,  and  the  publication  of  which  in  a 
printed  paper  does  not  constitute  a  libellous  pub- 
lication.   Fleming  v.  Newtan,  1  H.  L.  Cas.  363. 

b.  QualilLed. 
i.  In  Discharge  of  a  Buty. 

To  one  of  two  Persons  slandered.]— When 
words  imputing  misconduct,  of  which  two  per- 
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sons  are  alleged  to  have  been  jointly  guilty,  are 
spoken  to  one  of  them  under  circnmstanees  which 
make  the  communication  privileged  as  to  him, 
the  slanderoas  statement  is  privileged  as  to  the 
other,  and  the  latter  cannot  maintain  an  action 
for  defamation.  Davies  v.  Snead,  5  L.  R.,  Q.  B. 
608  ;  39  L.  J.,  Q.  B.  202  ;  23  L.  T.  126. 

The  defendant  mentioned  to  the  rector  of  her 
parish  a  rumour  that  she  had  heaixl  publicly 
uttered,  impugning  his  conduct  and  tne  con- 
duct of  his  solicitor,  the  plaintiff,  in  the  ad- 
ministration of  a  trust.  The  plaintiff  having 
brought  an  action  for  slander  against  the  de- 
fendant, the  jury  found  that  the  words  com- 
plained of  were  spoken  bona  fide  and  without 
malice,  under  the  belief  that  it  was  important  for 
the  rector  to  know  the  rumour,  in  order  that  he 
might  clear  his  character  : — Held,  that  the  com- 
munication was  privileged  :  and  that  the  privi- 
lege extended  to  the  alleged  slander  of  the  plain- 
tiff, as  the  communication  conld  not  be  made 
without  mentioning  him.    lb. 

Xistake  by  Agent.] — W.  was  surveyor  to  the 
owner  of  an  estate,  to  which  estate  he.,  W.,  also 
acted  as  steward.  The  owner  directed  W.  to 
make  inquiries  as  to  the  existence  on  the 
estate  of  a  house  of  bad  character.  W.,  in 
the  course  of  his  inquiries,  was  referred  to  the 
house  of  B.,  but  doubting  the  accuracy  of  his 
infoimation,  made  further  inquiries,  and  in 
the  course  of  doing  so  mentioned  what  he  had 
heard  of  the  character  of  B.'s  house,  He  then 
ascertained  that  the  address  of  B.'s  house  had 
been  given  him  erroneously,  and  that,  by  a 
mistake  in  the  number  in  the  street,  a  refer- 
ence had  been  made  to  B.'s  house,  which  woa 
intended  for  another  residence.  In  an  action 
by  B.  against  W.  for  the  statements  made  by 
W.,  while  following  up  the  inquiries  directed 
by  his  -employer,  and  the  further  pursuit  of 
which  inquiries  had  been  suggested  by  the 
erroneous  information  he,  W.,  had  received  as 
to  B.'s  house,  the  judge  directed  the  jury  to 
consider  whether  the  statements  made  by  W. 
had  been  made  in  the  course  of  the  inquiries 
which  he  had  been  directed  by  his  employer  to 
make,  and  whether  such  inquiries  were  m  excess 
of  his  duty,  and  beyond  the  directions  he  had 
received  from  his  employer  or  not,  but  did  not 
direct  the  jury  that  if  the  statements  relied  upon 
as  slanderous  were  only  made  in  the  necessary 
course  of  pursuing  the  inquiries  he  had  been 
directed  by  his  employer  to  make,  he  would 
have  been  within  his  duty,  and  they,  the  jury, 
should  then  consider  whether  there  was  any 
proof  of  express  malice  or  not : — Held,  that 
this  direction  was  wrong,  and  that,  in  the 
absence  of  evidence  of  actual  malice,  the  judge 
ought  to  have  pointed  out  to  the  jury  all  the 
evidence  bearing  upon  the  character  of  the 
defendant's  employment  and  the  course  of 
duty  in  which  the  statements  charged  as 
slanderous  were  made,  in  ortler  that  the  juir 
might  have  expressly  found  whether  such 
statements  were  or  were  not  made  in  pur- 
suance of  his  duties  under  his  employment, 
and  the  court  have  been  enabled  to  decide 
upon  such  finding  whether  there  was  or  was 
not  existing  such  malice  as  would  be  implied 
by  law,  and  which  might  be  rebutted  by  the 
character  of  privileged  communication  attach- 
ing to  such  statements.  Brett  v.  Watso7ij  20 
W.  R.  723. 


Beport  to  Foreign  Government.] — In  an  action 
brought  in  her  Majesty's  Supreme  Court  for 
China  and  Japan,  for  false  representations  made 
by  the  defendant,  occupying  an  official  post  in 
the  service  of  the  Emperor  of  China,  to  the 
Tsung-li-Yam6n,  the  head  of  the  Foreign  Board 
at  Pekin,  respecting  the  conduct  of  the  plaintiff 
as  a  professor  in  the  college  established  there, 
which  led  to  his  dismissal  by  that  Board,  the 
alleged  misrepresentations  being,  that  he   had 
asked  to  be  relieved  from  his  duties,  and  declined 
to  perform  tliem,  and  that  he  had  absented  him« 
self  from  Pekin  at  a  time  when  his  active  services 
might  be  required  at  the  college  ;  the  defeudant^ 
in  reply,  denied  that  he  had  made  any  false 
representations,  and  asseHed  that  such  represen- 
tations as  he  had  made  were  contained  in  a 
report  made  by  him  in  the  course  of  his  duty  as 
an  officer  of   the  Chinese  Government.     The 
judge  in  his  summing-up  directed  the  jury  that,, 
whether  the  defendant  had  made  false  represent 
tations,  and  the  Chinese  government  had  dis- 
missed the  plaintiff  in  consequence,  was  a  thing 
specially  for  the  jury  to  consider,  and  whether 
the  representations  were  warranted  by  facts*. 
The  jury  found  for  the  plaintiff,  and  gave  large 
damages.    A  rule  nisi  was  afterwards  obtained 
for  a  nonsuit,  or  for  a  new  trial,  on  the  ground 
of  misdirection,  and  that  the  verdict  was  against 
evidence.  The  misdirections  complained  of  were 
(1)  that  the  judge  did  not  direct  the  jur}^  that 
the  representations  were  privileged  ;    (2)   not 
leaving  to  the  jury  the  question,  whether  the 
re'prescntations  were  wilfully  false  ;  and  (3)  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
representations  were  wilfully  false.  The  Supremo 
Court  discharged  the  rule.    On  appeal : — Held, 
that  the  summing-up  was  erroneous,  that  the 
representations  complained  of  were  privileged! 
communications,  that  the  judge  ought  to  have- 
explained  to  the  jury  the  relation  and  position* 
of  the  parties,  and  have  told  them  that  the  action 
would  not  lie,  if   the  statements  were    made 
honestly,  and  in  a  belief  of  their  truth,  without  * 
proof  of  express  malice,  and  not  whether  they 
were  warranted  in  fact,  and  that  the  burden  was 
on  the  plaintiff  to  prove  that  they  were  not  so 
made.    JIart  v.  Gumpach,  4  L.  R.,  P.  C.  439  ;  42 
L.  J.,  P.  C.  25  ;  21  W.  R.  365 ;  9  Moore,  P.  C.  C.  24U 

Beport   of    Directors.]  — The   plaintiff    was- 
manager  of  a  limited  company.    The  auditors 
in  making  up  the  year's  accounts  issued  a  report 
to  the  shareholders,  and   at  the   foot  of   the 
accounts  they  remarked,  "  The  shareholders  will' 
observe  that  there  is  a  charge  of  1,3067. 1*.  Id. 
for  deficiency  of  stock  for  which  the  manager  is 
responsible.  His  accounts  have  been  badly  kept, 
and  have  been  rendered  to  us  very  irregularly." 
The  directors  presented  this  report  to  the  share- 
holdera  at  the  annual  meeting,  at  which  it  was  • 
resolved  that  the  report  should  be  printed  and" 
sent  to  all  the  shareholders  : — Held,  first,  that 
the  report  of  the  directors  was  a  privileged  com- 
munication, and  the  mode  of  publishing  it  was 
reasonable    and    proper.      Laxvle%^    v.    AnglO' 
Egyptian  Cotton  arid  Oil  Company ^  4  L.  R.,  Q.  B.. 
262  ;  38  L.  J.,  Q.  B.  129  ;  17  W.  R.  498  ;  10  B.  & 
S.  226. 

Held,  secondly,  that  there  being  no  intrinsic - 
nor  extrinsic  evidence  of  malice,  there  was  no 
question  to  be  left  to  the  jury.    lb. 

Bank  Xanager  when  applied  to  for  Infonna- 
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tion.] — The  defendant,  manager  of  a  bank, 
having  been  applied  to  for  information  respect- 
ing the  plaintiff,  who  had  had  business  trans- 
actions with  the  bank  in  which  the  applicant  was 
interested,  gave  to  the  applicant  an  anonymous 
letter,  which  he  had  received  a  year  previously, 
and  which  contained  libellous  charges  against 
the  plaintiff : — Held,  that  the  communication 
was  privileged.  ltoh$1iaw  v.  Smith,,  38  L.  T. 
423. 

By  AitoeiAtion  to  supply  Information  about 
Bhipf.] — An  association  formed  to  supply, 
through  an  annual  published  registry,  informa- 
tion, as  to  iron  ships,  to  members  and  subscribers, 
and  reserving  the  right  to  make  periodical  sur- 
veys of  ships  registered,  objected  to  certain 
alterations  made  in  a  ship  of  their  highest  classi- 
fication, inserted  the  words  "class  suspended" 
opposite  her  name  in  their  list,  and  refused 
either  to  omit  those  words  or  to  withdraw  her 
name  from  the  list : — ^Held,  that  there  being  no 
proof  of  malice,  falsehood,  or  unfair  dealing,  the 
association  was  entitled  to  publish  their  bonA 
fide  opinion,  although  it  was  injurious  to  the 
property  of:  the  shipowners,  and  a  motion  by  the 
shipowners  to  restrain  publication  of  the  words 
"class  suspended,"  and  to  compel  the  with- 
drawal of  the  ship  fromi  the  list,  was  refused 
with  costs.  Clover  v.  Boyden,^  17  L.  R.,  Eq.  190 ; 
43  L.  J.,  Ch.  665  ;  22  W.  R.  254. 

Between  Agenti  of  Opposite  Parties  at  Elec- 
tion.] — F.  and  B.  were  candidates  at  a  parlia- 
mentary election.  The  defendants  were  agents 
of  B.,  and  on  the  day  of  election,  whilst  the  poll 
was  proceeding,  one  of  them  wrote  to  the  agent 
of  F.,  stating  that  bribery  on  F.'s  behalf  was 
going  on.  B.  was  returned,  and  on  the  next  day 
the  plaintiff's  name  was  mentioned  by  the  same 
defendant  to  F.'s  agent  as  that  of  a  briber.  A 
discussion  upon  the  imputation  ensued,  which 
resulted  in  the  defendants  transmitting  to  F.*s 
agent  on  the  day  following  a  document  signed 
by  both  of  them,  "  certifying  "  that  the  plaintiff 
had  been  personally  guilty  of  bribery.  In  an 
action  of  defamation  brought  npon  this  docu- 
ment:— Held,  that  the  occasion  was  not  privi- 
l^:od.  IHchegon  v.  HilUardj  9  L.  R.,  Ex.  79 ; 
43  L.  J.,  Ex.  37  ;  30  L.  T.  196  ;  22  W.  R.  372. 

Between  Belations  as  to  a  proposed  Marriage.] 
A  letter  from  a  son-in-law  to  his  mother-in-law, 
volunteering  advice  respecting  her  proposed 
marriage,  and  containing  imputations  upon  the 
person  whom  she  was  about  to  marry,  is  a  privi- 
leged communication  and  not  actionable,  unless 
malice  is  shewn.  Tbdd  v.  Hawkins,  2  M.  &  Rob. 
20  ;  8  C.  &  P.  888. 

Charge  of  Bishop.]— The  charge  of  a  bishop 
to  his  clergy  in  convocation  is,  in  the  ordinary 
sense  of  the  term,  a  privileged  communication  ; 
on  the  wcll-^nown  principle  that  a  communica- 
tion made  bonft  fide  upon  any  subject-matter  in 
which  the  party  has  an  interest,  or  in  reference 
to  which  he  has,  or  honestly  believes  he  has,  a 
duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  con- 
tains criminatory  matter  which,  without  that 
privilege,  would  be  defamatory  and  actionable  ; 
provided  that  the  occasion  on  which  the  com- 
munication is  made  rebuts  the  prim&  facie 
inference  of  malice,  in  fact,  arising  from  a  state- 


ment prejudicial  to  the  character  of  the  plaintiff, 
and  the  onus  is  upon  him  to  prove  that  there  was 
actual  malice,  that  the  defendant  was  actuated 
by  motives  of  personal  spite  or  ill-will,  indepen- 
dently of  the  occasion  on  which  the  communica- 
tion was  made.  Lavffhtnn  v.  Sador  and  Man 
(  j5m7io2;),  4  L.  R.,  P.  C.  495  ;  42  L.  J.,  P.  C.  11  j 
28  L.  T.  377  ;  21  W.  R.  204  ;  9  Moore,  P.  C.  C, 
N.  S.  318. 

Clergyman  firom  Pulpit.] — Words  spoken  by 
a  clergyman  from  the  pulpit  concerning  a 
parishioner,  though  in  good  faith,  and  for  a 
commendable  puq^ose,  are  not  privileged.  Ma- 
grnth  v.  Finn,  11  Ir.  R.,  C.  L.  152. 

Between  Clergymen.] — A  defamatory  com* 
munication  made  by  a  clergyman  to  his  curate, 
for  the  purpose  of  obtaining  his  advice  as  to  the 
course  to  be  pursued  by  him  in  an  ecclesiastical 
matter,  is  privileged.  Clnrk  v.  Molynetix,  3  Q. 
B.  D.  237  ;  47  L.  J.,  Q.  B.  230 ;  37  L.  T.  694  ;  26 
W.  R.  104  ;  14  Cox,  C.  C.  10— C.  A, 

Letter  firom  Solioitor  yindioating  Client's 
Charaeter.] — On  the  occasion  of  an  unsuccessful 
application  by  A.  for  a  summons  against  B., 
certain  unfounded  charges  were  made  against 
B.,  and  reported  in  the  newspapers.  B.  having 
applied  to  his  attorneys,  they  wrote  and  pub- 
lished a  letter  stigmatizing  the  charges  as 
"  wicked  and  deliberate  falsehoods,"  and  stating 
that  other  falsehoods  had  aLso  been  uttered  by 
A.  against  B.: — Held,  on  an  indictment  for  libel 
against  the  attorneys  of  B.,  that  if  the  letter  was 
written  without  malice,  and  with  the  object  of 
vindicating  their  client's  character,  its  publica- 
tion was  privileged  and  excused,  lleg,  v.  Vdey^ 
16  L.  T.  122. 

Letter  warning  Solioitor  as  to  Client.] — 
Where  a  defendant  wrote  to  a  plaintiff's  solicitor 
in  an  action  of  slander,  in  reply  to  a  demand 
for  an  apology  contained  in  a  letter  from  the 
plaintiff's  solicitor,  and  informed  the  plaintiff's 
solicitor  of  the  alleged  dishonourable  conduct 
of  the  plaintiff,  which  caused  the  defendant 
to  speak  the  words,  and  warned  the  solicitor  to 
look  after  his  costs,  as  a  person  guilty  of  such 
dishonourable  conduct  as  the  plaintiff  had  been 
to  the  defendant  could  not  be  trusted  : — It  was 
held,  on  demurrer,  that  the  communication  was 
privileged,  and  that  the  warning  was  a  deduction 
from  the  subject-matter  of  the  privileged  com- 
munication, and  that  it  was  the  province  of  a 
jury,  and  not  of  the  court,  to  say  whether  this 
deduction  was  an  excess  of  the  privilege.  Jacob 
V.  Lawrence,  14  Cox,  C.  0.  321. 

The  plaintiff's  attorney  having  at  his  desire 
written  to  the  defendant  demanding  payment  of 
an  alleged  debt,  the  latter  sent  a  letter  to  the 
attorney  containing  gross  imputations  upon  the 
plaintiff's  character,  wholly  unconnected  with 
the  demand  made  upon  him  : — Held,  not  a  privi- 
leged communication,  although  the  jury  found 
that  the  letter  was  written  bonft  fide,  and  nega- 
tived malice  in  fact.  Ilnntley  v.  Ward,  6  C.  B., 
;  N.  S.  514  ;  6  Jur.,  N.  S.  18. 

Bill  of  Costs  sent  by  Solicitor.]— A  bill  of 
costs,  containing  defamatory  matter,  delivered  by 
an  attorney  to  his  client  under  a  judge's  order, 
is  not  a  privileged  communication.  Bruton  v, 
Domies,  1  F.  &  F.  668. 
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Communieatlon  of  Cl«rk  to  Onardiana  aa  to 
Medical  Officer.]— A.  was  clerk  to  the  boaid  of 
guardians  of  a  uuion  of  which  B.  was  the  medical 
officer,  and  C.  the  relieving  officer.  A  pauper 
was  to  be  removed  to  another  district,  and  had 
previously  to  be  examined  by  B.  A.,  in  pur- 
suance of  directions  from  the  board  of  guardians, 
called  twice  on  B.  for  the  purpose  of  getting  him 
to  see  this  pauper,  but  could  not  get  B.  to  do  so. 

A.  then  went  to  C,  and  asked  him  to  try  and  get 

B.  to  examine  the  pauper,  telling  C.  at  the  same 
time  that  when  he,  A.,  saw  B.  on  the  preceding 
evening,  B.  was  not  sober ;  whereupon  C.  served 
B.  with  a  formal  oitlcr  to  examine  the  pauper, 
and  B.  did  so.  In  an  action  by  B.  against  A.  for 
slander : — Held,  that  the  communication  between 
A.  and  C.  was  privileged,  and  that  B.  must  be 
nonsuited.    Sutton  v.  Plumridge^  16  L.  T.  741. 

Commonioatioii  of  Town  Councillor  as  to 
public  Contract  Work.]— The  plaintiffs  were 
contractors  for  the  erection  of  a  gaol  in  a 
borough.  The  defendants  were  meml^rs  of  the 
town  council,  and  from  their  business  competent 
judges  of  the  work.  They  published  in  a  local 
newspaper  a  letter,  in  which  they  charged  the 
plaintiffs  with  serious  omissions  and  deviations 
from  their  contract : — Held,  that,  although  the 
charges  in  the  libel  would  have  been  privi- 
leged if  made  by  the  defendants  to  the  to¥m 
council  in  their  characters  as  councillors,  they 
were  not  privileged  in  the  form  of  a  letter 
in  a  public  newspaper.  Simpson  v.  Downs,  16 
L.  T.  391. 


Public  and  Official  Communicationi.] — A  com- 
munication made  bon&  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a 
duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  con- 
tains aiminatory  matter  which,  without  this 
privilege,  would  be  slanderous  and  actionable. 
Harrison  v.  Bush,  5  El.  &  Bl.  344 ;  25  L.  J., 
Q.  B.  25  ;  1  Jur.,  N.  S.  846. 

The  plaintiff  was  a  justice  of  the  peace  for  a 
county,  and  in  the  habit  of  acting  at  petty  sessions 
held  in  a  borough.  The  defendant,  an  elector  and 
inhabita.nt  of  the  borough,  signed  a  memorial  ad- 
dressed to  the  secretary  of  state  for  the  home 
department,  complaining  of  the  conduct  of  the 
plaintiff  as  a  justice  during  an  election  for  a 
member  to  represent  the  borough  in  parliament, 
and  praying  that  he  would  cause  an  inquiry  to 
be  made  into  the  conduct  of  the  plaintiff,  and 
that  on  the  allegations  contained  in  the  memorial 
being  substantiated,  he  would  recommend  to  her 
Majesty  that  the  plaintiff  be  removed  from  the 
commission  of  the  peace.  The  jury  having  found 
that  the  memorial  was  bon&  fide  : — Held,  that  it 
was  a  privileged  communication,  inasmuch  as  the 
plaintiff  had  both  an  interest  and  a  duty  in  the 
subject-matter  of  the  communication ;  and  the 
secretary  of  state  had  a  corrcsitonding  duty,  a 
justice  of  the  peace  being  appointed  and  removed 
by  the  sovereign.     Ih. 

Held,  also,  that  a  communication  made  bon& 
fide  for  the  purpose  of  obtaining  redress  was  pri- 
vileged, though  made  to  a  tribunal  which  had  no 
direct  authority  in  respect  of  the  matter  com- 
plained of.    lb, 

A  letter  written  to  a  bishop  informing  him  of  a 
report,  current  in  a  parish  in  his  diocese,  that  the 
incumbent  of  a  district  in  that  |)arish  had  collared 


the  schoolmaster,  and  that  a  fight  ensued  between 
them,  is  a  privileged  communication,  if  such  letter 
was  written  to  the  bishop  honestly  to  call  his 
attention  to  a  rumour  in  the  parish  which  was 
bringing  scandal  on  the  church,  and  not  from 
any  malicious  motive ;  and  it  is  not  material  that 
the  writer  of  the  letter  did  not  live  in  the  district 
of  the  incumbent  to  whom  the  letter  refers. 
James  v.  Boston,  2  C.  &  E.  4. 

A  letter  to  the  secretary  of  state  by  an  inhabi- 
tant of  a  borough,  imputing  to  a  person  who  was 
the  town  clerk,  and  clerk  to  the  justices  of  the 
borough,  corruption  in  the  latter  office,  is  not  a 
privileged  communication.  Blagg  v.  Sturt,  10 
Q.  B.  899  ;  16  L.  J.,  Q.  B.  39  ;  11  Jur.  1011. 

Under  5  &  6  Vict.  c.  109,  a  vestry,  on  precept 
from  the  justices,  is  to  make  out  and  return  a 
number  of  persons  within  the  parish,  qualified 
and  liable  to  serve  as  constables  ;  the  list  is  to  be 
affixed  on  the  church  door,  and  notice  given  when 
and  where  objections  will  be  heard  by  the  justices, 
who  are  empowered  at  a  special  sessions  to  strike 
out  of  the  list  the  names  of  persons  not  qualified 
or  liable  to  serve.  At  a  vestry  held  in  pursuance 
of  that  act,  the  plaintiff's  name  was  inserted  iu 
the  list  of  persons  qualified  and  liable  to  serve, 
and  he  attended  a  sessions  for  the  purpose  of 
being  sworn  in,  when  a  parishioner  objected  to 
him,  and  made  a  statement  to  the  justices,  in  the 
presence  of  other  i)er8ons,  imputing  perjury  to 
the  plaintiff.  In  an  action  for  slander  the  jury 
found  that  the  defendant  made  the  statement 
bon^  fide,  believing  it  to  be  true  : — Held,  that 
the  statement  was  properly  made  before  the 
justices,  and  was  a  privileged  communication. 
Kershaw  v.  Bailey,  1  Ex.  743  ;  17  L.  J.,  Ex.  129. 
Letters  from  the  commanding  officer  of  a 
regiment  to  his  immediate  superior,  containing 
charges  against  the  colonel  in  command,  and  a 
conversation  with  a  member  of  parliament  as  to 
a  question  to  be  put  in  the  house  of  commons 
relative  to  the  dismissal  of  the  colonel  on  those 
charges,  are  communications  made  on  privileged 
occasions.  Dickson  v.  Wilton  (^IJarl),  1  F.  &  F. 
419. 

But  circumstances  shewing  that  the  letters  were 
written  not  from  a  sense  of  duty,  but  fi*om  |)cr- 
sonal  resentment  on  account  of  other  mattere,  and 
that  the  object  of  the  conversation  was  to  preju- 
dice the  plaintiff,  by  reason  of  such  personal  re- 
sentment, are  evidence  of  actual  malice,  taking 
away  the  privilege.    lb, 

A  timekeeper,  employed  on  behalf  of  a  public 
department,  naving  written  a  letter  to  the  secre- 
tary of  the  department,  a  letter  reflecting  on  the 
conduct  of  the  contractor: — Held,  that  if  the 
letter  was  written  in  good  faith,  and  for  the 
information  of  his  employers,  it  was  privileged, 
although  to  the  wrong  person.  Scarl  v.  Dixon, 
4  F.  &  F.  250. 


Circular  fi*om  Friendly  Society.] — A  circular 
by  a  member  of  a  friendly  society  issued  to  mem- 
bers for  the  purpose  of  (Obtaining  a  statutory 
investigation  into  the  solvency  of  tlie  society  is 
not  privileged  unless  true.  Ilill  v.  Hart-Davis, 
21  Ch.  D.  798  ;  51  L.  J.,  Ch.  845  ;  47  L.  T.  82  ; 
31  W.  R.  22. 

A«  to  a  Person's  Xind  being  Aifected.] — ^A 
statement  in  writing  that  a  person's  mind  is 
affected  is  prima  facie  a  libel.  Morgan  v.  Lingen, 
8  L.  T.  800. 

Such  a  publication  is  malicious,  unless  made 
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in  discharge  of  a  public  or  private  daty  arising 
(mt  of  a  matter  in  which  the  person  making  it  is 
concerned,  and  then  made  \Yithout  malice.  lb. 
But  if  fairlj  warranted  by  any  reasonable 
exigency,  and  honestly  made,  it  is  privileged. 
lb. 

ComiBimication  by  8ii7ety>l  —  Verbal  com- 
munications, when  confidential,  are  not  action- 
able ;  and  il  A.  is  surety  for  B.  to  C,  A.,  if 
acting  bon&  fide,  may  lawfully  state  to  C,  in  an 
unreserved  manner,  his  opinion  of  B.*8  conduct 
nnd  character,  whatever  the  charges  may  be 
which  he  thus  imputes  to  him.  DunmaiiY.  Bigg, 
1  Camp.  269,  n. 

Statemont  made  at  Eleetion.] — ^Words  having 
been  spoken  at  a  meeting  for  the  election  of  an 
overseer,  imputing  to  a  person  put  up  for  re- 
election that  he  had  misappropriated  parish 
moneys  while  holding  the  office  before : — Held, 
that  the  occasion  was  privileged.  George  v. 
Goddard,  2  F.  &  F.  689. 

Statemaiit  of  Xedieal  Officer  as  to  dnali^  of 

Heat.] — ^Words  spoken  by  a  medical  officer  to  the 
steward  of  a  public  sdiool,  to  the  effect  that  the 
plaintiff,  a  butcher,  who  supplied  it  with  meat, 
sold  bad  meat,  are  priviiegea  in  the  absence  of 
malice.    Ilumphretjs  v.  Stilwell,  2  F.  &  F.  590. 

Statsment  to  Partaer.] — ^A  letter  written  by  a 
defendant  to  a  late  partner,  T.,  containing  a 
charge  against  the  plaintiff,  with  reference  to 
his  conduct  while  master  of  a  ship  of  which  the 
defendant  and  T.  had  been  joint  owners,  is  a 
privileged  communication.  Wilson  v.  Robinson^ 
7  Q.  B.  68 ;  14  L.  J.,  Q.  B.  196  ;  9  Jur.  726. 

BoaH  fide  Statements  in  Belation  to  Fidn- 
eiary  ]fatten.J — The  plaintiff,  who  had  formerly 
been  in  trade  m  partnership  with  P.,  which  part- 
nership had  since  been  dissolved,  was  a  minister 
of  a  dissenting  congregation,  and  brought  an 
action  against  the  defendant  for  uttering  slan- 
derous words,  imputing  that  the  plaintiff  had 
taken  an  improper  advantage  of  P.  m  the  course 
of  partnership,  and  in  adjusting  the  partnership 
accounts.  .An  investigation  having  been  made 
into  some  charges  brought  by  a  Mrs.  B.,  a  mem- 
ber of  the  plaintiff's  congregation,  respecting 
the  plaintiff's  accounts  and  transactions  in  his 
former  partnership  with  P.,  a  correspondence 
respecting  the  same  took  place  between  a  Mr.  A., 
who  acted  therein  on  behalf  of  the  plaintiff,  and 
the  defendant,  who  acted  on  behalf  of  Mra.  B. : 
— ^Held,  that  letters  written  by  the  defendant 
to  Mr.  A.,  in  the  course  of  such  correspondence, 
were  privileged  communications.  Uopioood  v. 
rhom,  8  C.  B.  293  ;  19  L.  J.,  C.  P.  94 ;  14 
Jur.  87. 

A  secretary  of  an  insurance  company,  being 
chaiged  with  misconduct,  was  called  upon  to 
attend  a  board  of  directors  for  the  purix)ee  of 
explanation,  but  declined  to  do  so,  whereupon 
the  directors,  after  hearing  the  nature  of  the 
charges,  passed  a  resolution  declaring  him  to 
have  been  guilty  of  gross  misconduct,  and  dis- 
missed him  from  their  service ;  the  defendant, 
who  was  a  director  of  that  company,  and  also  of 
another  company,  communicate  the  fact  of  the 
dismiasal  from  the  service  of  the  former  com- 
liany  for  gross  misconduct,  at  a  board  meeting 
of  the  latter  company,  and  proposed  a  resolution 
VOL.  in. 


to  dismiss  him  from  his  employment  as  their 
auditor,  and  in  answer  to  an  inquiry  from  the 
chairman,  said  that  the  misconduct  consisted  in 
obtaining  money  from  the  solicitor  of  the  com- 
pany under  false  pretences,  and  paying  a  debt  of 
his  own  with  it,  and  upon  the  plaintiff's  appear- 
ing on  a  subsequent  day  with  his  attorney  before 
the  board,  to  meet  the  charges  against  him,  the 
defendant  refused  to  go  into  them  : — Held,  that 
the  communication  was  privileged,  and  that  the 
defendant's  refusal  to  go  into  the  charges  in  the 
presence  of  the  plaintiff  and  his  attorney  was  no 
evidence  of  malice  that  could  properly  be  sub- 
mitted to  the  jury  ;  for  that,  such  refusal  being 
consistent  with  bona  fides,  bona  fides  must  be 
presumed  until  the  contrary  was  proved.  Harris 
V.  Thompson,  13  C.  B.  333. 

Seport  of  Surveyor  as  to  Ship.  ] — If  the  sur- 
veyor to  a  society  which*publishes  an  account 
of  the  different  classes  of  ships,  for  the  in- 
formation of  merchants,  underwriter?,  &c.,  is 
requested  by  a  shipowner  to  survey  his  ship,  and 
does  so  in  consequence,  and  makes  a  report  to 
the  society,  who  classes  the  vessel  according  to 
his  report,  such  shipowner  cannot  maintain  an 
action  against  the  members  of  the  society  for  a 
libel  in  miidescribing  the  ship  ;  nor  against  the 
surveyor,  unless  he  made  a  false  re^wrt.  Kerr  v. 
Shedden,  4  C.  &  P.  628. 

Landlord  and  Tenant] — A  defamatory  com- 
munication firom  A.  to  B.  respecting  the  inmates 
of  the  house  occupied  by  B.  as  his  tenant,  is  pri- 
vileged, when  such  communication  is  made  bond 
fide  in  consequence  of  the  relation  of  landlonl 
and  tenant,  and  without  malice  in  fact.  Knight 
V.  Gibbsy  3  N.  &  M.  467  ;  1  A.  &  E.  43. 

A.,  the  tenant  of  a  farm,  required  some  repairs 
to  be  done  to  the  farm-house,  and  B.,  the  agent  of 
the  landlord,  directed  C.  to  do  the  work.  C.  did 
it,  but  in  a  negligent  manner,  and  during  the 
progress  of  it  got  drunk;  and  some  circum- 
stances occurred  which  induced  A.  to  believe 
that  C.  had  broken  open  his  cellar  door,  and 
obtained  access  to  his  cider.  A.,  two  days  after- 
wards, met  0.  in  the  presence  of  D.,  and  charge<l 
him  with  having  broken  his  cellar  door,  and  with 
having  got  drunk  and  spoiled  the  work.  A. 
afterwaids  told  D.,  in  the  absence  of  C,  that  he 
was  confident  G.  had  broken  open  the  door.  On 
the  same  day  A.  complained  to  B.  that  C.  had 
been  negligent  in  his  work,  had  got  drunk,  and 
he  thought  he  had  broken  open  his  cellar: — 
Held,  that  the  complaint  to  B.  was  a  privileged 
communication,  if  made  bon&  fide,  and  without 
any  malicious  intention  to  injure  C.  Toogood  v. 
Spyrlng,  1  C,  M.  &  B.  181 ;  4  Tyr.  582. 

Held,  also,  that  the  statement  made  to  C,  in 
the  presence  of  D.,  was  also  privileged,  if  done 
honestly  and  honSk  fide  ;  and  that  the  circum- 
stance of  its  being  made  in  the  presence  of  a 
third  person  did  not  of  itself  make  it  imautho- 
rized ;  and  that  it  was  a  question  to  be  left  to 
the  jury  to  determine  from  the  circumstances, 
including  the  stylo  and  character  of  the  language 
used,  whether  A.  acted  bona  fide,  or  was  influ- 
enced by  malicious  motives.    lb. 

Held,  also,  that  the  statement  to  D.,  in  the 
absence  of  C.,  was  unauthorized  and  officious, 
and  therefore  not  protected,  although  made  in 
the  belief  of  its  truth,  if  it  was  in  point  of  fact 
false.    lb. 
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PorsoBs  in  pment  or  put  Fidnoiarj  Pod- 
tioBS.] — A  letter  written  confidentially  to  per- 
rons who  employed  A.  as  their  solicitor,  convey- 
ing charges  injurious  to  his  professional  character 
in  the  management  of  certain  concerns  which 
they  had  intrusted  to  him,  and  in  which  the 
writer  of  the  letter  was  likewise  interested,  can- 
not be  considered  as  a  libel,  and  made  the  sub- 
ject of  an  action  for  damages.  AtDougall  y. 
Claridge.  1  Camp.  267. 

A  letter  written  confidentially  to  B.,  who  em- 
ployed the  plaintiff  as  steward  of  his  estates,  to 
inform  him  of  certain  supposed  malpractices  on 
the  part  of  the  plaintiff,  is  not  actionable,  the 
defendant  acting  bon&  fide.  Cleaver  v.  Seruifide, 
1  Camp.  268,  n. 

A  letter  to  the  manager  of  a  property  in  Scot- 
land, in  which  the  plaintiff  and  defendant  were 
jointly  interested,  related  principally  to  the  pro- 
perty and  the  plaintilfs  conduct  respecting  it, 
but  also  contamed  a  passage  reflecting  on  his 
conduct  to  his  mother  and  aunt : — ^Held,  that  the 
latter  part  could  not  be  privileged  as  a  confi- 
dential communication.  Warren  v.  Warren,  4 
Tyr.  860 ;  1  C,  M.  &  R.  150. 

A.  was  engaged  to  superintend  the  works  of  a 
railway  company,  and  subsequently,  at  a  general 
meeting  of  the  proprietors,  the  engagement  was 
not  continued,  but  a  former  inspector  was  rein- 
stated. A  vacancy  subsequently  occurred  in  the 
situation  of  engineer  to  the  commissioners  for 
the  improvement  of  the  river  Wear,  and  A. 
became  a  candidate.  B.  wrote  to  C,  introducing 
D.  as  a  candidate,  and  C,  having  written  to  B., 
informing  him  that  another  person  had  succeeded 
in  obtaining  the  appointment,  B.  wrote  an  answer 
to  C,  reflecting  on  the  conduct  of  A.  whilst  in 
the  situation  of  engineer  to  the  railway  com- 
pany. There  was  a  subsequent  election,  at 
which  A.  was  unsuccessful,  in  consequence  of  this 
letter  having  been  shewn.  B.  and  C.  were  both 
shareholders  in  the  railway  company,  and  B. 
managed  C.'s  affairs  in  the  railway.  B.  had  not 
been  applied  to  for  his  opinion,  and  the  letter 
containing  the  libel  was  written  after  the  ter- 
mination of  one  election,  and  before  the  other 
was  in  contemplation : — Held,  in  an  action  by 
A.  against  B.  for  the  libel,  that  the  letter  was 
not  a  privileged  communication.  Brooks  v. 
Jilanchardy  1  C.  &  M.  779  ;  3  Tyr.  844. 

Charge  by  Bate-payer  against  Conitable.] — 
Charges  made  by  a  rate-payer  against  the  con- 
stable of  a  district,  to  a  meeting  of  rate-payers 
met  to  investigate  the  constable's  disposal  of  the 
money  of  the  inhabitants,  are  privileged,  and 
may  be  made  by  letter,  if  the  rate-payer  is  pre- 
vented from  attending.  Spencer  v.  Amerton, 
1  M.  &  Rob.  470. 

Character  of  Persons  in  whom  Defendant  has 
an  Interest.] — ^A  letter  by  a  subscriber  to  a 
charity,  to  the  committee,  impugning  the  moral 
conduct  of  the  secretary,  in  reference  especially 
to  a  person  whom  the  defendant  had  recom- 
mended as  a  matron,  and  a  second  letter  to  the 
committee  in  answer  to  an  answer  from  them 
proposing  an  inquiry ;  and  certain  oral  state- 
ments made  before  the  committee  during  the 
inquiry,  are  privileged,  if  made  in  the  honest 
and  reasonable  belief  that  the  charges  were  true. 
Maitland  v.  Bramwell,  2  F.  &  F.  623. 

Communications  made  to  a  member  of  a  dis- 
senting congregation  respecting  an  individual 


about  to  be  appointed  a  minister  of  that  congre- 
gation, are  privileged  communications,  and  can- 
not be  made  the  subject  of  an  action  by  such 
individual.  Blackburn  v.  Blaekbnrti,  4  Biiig. 
395  ;  1  M.  &  P.  33,  63  ;  3  C.  &  P.  146. 

But  communications  made  by  one  member  of 
a  charitable  association  to  another,  reflecting  on 
the  conduct  of  the  medical  attendant  of  the 
establishment,  are  not  privileged.  Martin  v. 
Strong,  I  N.  &  P.  29  ;  5  A.  &  E.  535  ;  2  H.  &  W. 
336. 

Bonft  fide  Belief  that  Plaintiff  Dishonest.]— 
The  defendant  bon&  fide  believing  that  the 
plaintiff,  who  was  a  clerk  to  M.,  a  customer  of 
the  defendant's,  and  who  had  been  sent  to  the 
defendant's  shop  by  M.,  had,  while  there,  stolen 
a  box  from  an  inner  room,  went  to  M.,  and  after 
telling  him  of  his  loss,  intimated  his  suspicion  of 
the  plaintiff,  saying,  "  There  was  no  one  else  in 
the  room,  he  must  have  taken  it : " — Held,  that 
the  communication  was  privileged  by  the  occa- 
sion. Afnayin  v.  Damm,  8  C.  B.,  N.  S.  597  ;  29 
L.  J.,  C.  P.  313  ;  7  Jur.,  N.  S.  47 ;  8  W.  R.  470. 

A  tradesman  received  a  letter  in  the  name  of 
the  defendant,  containing  an  order  for  goods. 
The  goods  were  sent  to  and  returned  by  the 
defendant,  on  the  ground  that  he  had  not  dniereil 
them.  At  his  request  the  tradesman  sent  him 
the  letter  containing  the  order,  when  he  wrote 
to  the  tradesman,  stating  that  in  his  opinion, 
and  he  firmly  believed,  the  letter  was  written 
by  the  plaintiff  : — Held,  that  the  statement  hav- 
ing been  made  bon&  fide,  was  a  privileged  com- 
munication. Craft  V.  Stevens,  7  H.  &  N,  570  ; 
31  L.  J.,  Ex.  143  ;  5  L.  T.  683  ;  10  W.  R.  272. 


ii.   Matters  of  PMic   Interests 

a.    General    Principles, 

Legal  Meaning.] — The  meaning  in  law  of  a 
privileged  communication  is,  a  communication 
made  on  such  an  occasion  as  rebuts  the  prim& 
fade  inference  of  malice  arising  from  the  pub- 
lication of  matter  prejudicial  to  the  character 
of  the  plaintiff,  and  throws  upon  him  the  onus 
of  proving  malice  in  fact,  but  not  of  proving  it 
by  extrinsic  evidence  only ;  he  has  still  a  right 
to  require  that  the  alleged  libel  itself  shall  be 
submitted  to  the  jury,  that  they  may  judge 
whether  there  is  any  evidence  of  malice  on  the 
face  of  it.  Wright  v.  Woodgate,  2  C,  M.  &  R. 
573  ;  1  Tyr.  &  G.  12  ;  1  Gale,  329. 

A  communication  made  bon&  fide  upon  any 
subject-matter  in  which  the  party  communicating 
has  an  interest  or  in  reference  to  which  he  has 
a  duty,  is  privileged  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it 
contains  criminatory  matter  which,  without  the 
privilege,  would  be  slanderous  and  actionable ; 
and  this,  though  the  duty  is  not  a  legal  one,  but 
only  a  moral  or  a  social  duty  of  imperfect  obliga- 
tion. Harrison  v.  Bvsh,  5  El.  &  Bl.  344 ;  25 
L.  J.,  Q.  B.  25 ;  1  Jur.,  N.  S.  846  ;  S.  P.,  Wkiteleg 
V.  Adams,  15  C.  B.,  N.  S.  392 ;  83  L.  J.,  C.  P. 
89  ;  10  Jur.,  N.  S.  470 ;  9  L.  T.  483 ;  12  W.  R. 
153. 

Semble,  that  this  rule  applies  also  when  the 
communication  is  made  to  a  person  not  in  fact 
having  such  interest  or  duty,  but  who  might 
reasonably  be,  and  is,  supposed  by  the  party 
making  the  communication  to  have  such  interest 
or  duty.    Ih, 
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The  fair  and  honest  discassion  of,  or  comments 
upon,  a  matter  of  public  interest  is  in  point  of 
law  priTilegcd,  and  is  not  the  subject  of  an  action, 
unless  the  plaintiff  can  establish  malice.  Ifen- 
wood  V.  HarrUum,  7  L.  R.,  C.  P.  606  ;  41  L.  J., 
C.  P.  206  ;  26  L.  T.  938  ;  20  W.  R.  1000. 

Privile^od  communications  comprehend  all 
statements  made  bon&  fide  in  performance  of  a 
duty,  or  with  a  fair  and  reasonable  purpose  of 
protecting  the  interests  of  the  person  making 
them,  and  the  onus  of  proying  malice  lies  on  the 
plaintiff.  SoiMrrill  v.  Hawkins,  10  C.  B.  583  ; 
20  L.  J.,  C.  P.  131  ;  15  Jur.  450. 

When  once  a  confidential  relation  is  established 
between  two  pei:BonB  with  regard  to  an  inquiry 
of  a  private  nature,  whatever  takes  place  between 
them  relevant  to  the  same  subject,  though  at  a 
time  and  a  place  different  from  those  at  which 
the  confidential  relation  began,  may  be  entitled 
to  protection,  as  well  as  what  passed  at  the 
original  interview ;  and  it  is  a  question  for  the 
jury  whether  any  further  conversation  on  the 
same  subject,  though  apparently  casual  and 
voluntary,  did  not  take  place  under  the  influence 
of  the  confidential  relation  already  established 
between  them,  and  was  therefore  entitled  to 
the  same  protection.  Beatson  v.  Skejie,  5  H.  d: 
N.  838;  29  L.  J., Ex.  430;  6  Jur.,  N.  S.  780; 
2  L.  T.  378. 

A  man  has  a  right  to  communicate  to  any 
other  any  information  he  is  possessed  of  in  a 
matter  in  which  they  have  a  mutual  interest ; 
and  it  is  a  perfectly  l^;al  and  justifiable  object 
for  one  to  induce  another  to  become  a  party  to 
a  suit,  as  to  a  subject-matter  in  which  both  have 
an  interest ;  and  it  is  not  because  strong  or 
angry  language  is  used  in  such  a  communication 
that  it  will  be  a  libel ;  but  the  jury  must  go 
farther,  and  see,  not  merely  whether  expressions 
are  angry,  but  whether  they  are  malicious. 
ShipUif  V.  TodJiunter,  7  C.  &  P.  680. 

Wliat  a  Privileged  Gommunieation.] — To 
create  a  privileged  occasion  there  must  be,  not 
only  an  interest  in  making  a  communication, 
bnt  also  a  legitimate  interest  in  the  matter 
communicated.  Simmondt  v.  Dunne,  5  Ir.  R., 
C.  L.  358. 

When  ayoided  in  Telegram.] — The  trans- 
mission unnecessarily  by  a  post-office  telegram 
of  libellous  matter  which  woul(f  have  been  privi- 
leged if  sent  in  a  scaled  letter,  avoids  the 
privilege.  WillMtnson  v.  Freer,  9  L.  R.,  C.  P. 
393 ;  43  L.  J.,  C.  P.  16-1 ;  30  L.  T.  332 ;  22  W.  R. 
878. 

Bepetition  of  Slander  in  Answer  to  Question 
}/y  Slandered  Person.] — ^Where  a  person  originates 
a  slander  and  afterwards  repeats  it  in  answer  to 
a  question  by  the  person  slandered,  in  the  pre- 
sence of  a  third  person  brought  by  him  for  the 
purpose  of  hearing  the  answer,  such  a  statement 
is  not  a  privileged  communication.  Griffiths  v. 
LetciSj  7  Q.  B.  61 ;  14  L.  J.,  Q.  B.  370 ;  9  Jur. 
370. 

Bon&  fide  Information.] — ^A  person  having  in- 
formation materially  affecting  the  interests  of 
another,  and  honestly  communicating  it  pri- 
vately to  such  other  party,  in  the  fall  belief, 
and  with  reasonable  grounds  for  the  belief,  that 
it  is  true,  is  justified  in  so  publishing  it,  although 
the  publisher  has  no  personal  interest  in  the 


subject-matter  of  the  libel,  ancl  although  no 
inquiry  has  been  made  of  him,  and  although  the 
damage  to  the  other  party,  or  to  his  property,  is 
not  imminent.  Per  Tindal,  C.  J.,  and  Erie,  J. 
But  per  Coltman,  J.,  and  Cresswell,  J.,  that  such 
a  communication  is  not  privileged.  CoxJiead  v. 
Richards,  2  C.  B.  569;  15  L.  J.,  C.  P.  278;  10 
Jur.  984. 

Hot  Originator  of  Libel— Oflbr  to  Difloloie 
Author.] — In  an  action  for  a  libel,  it  is  no  plea 
that  the  defendant  bod  the  libellous  statement 
from  another,  and  upon  publication  disclosed  the 
author's  name.  J)e  Crespigny  v.  Welleslei/,  5 
Bing.  392  ;  2  M.  &  P.  695. 

It  is  not  an  ans^ver  to  an  action  for  oral 
slander,  for  a  defendant  to  shew  that  he  heard  it 
from  another,  and  named  the  person  at  the  time, 
without  shewing  that  he  believed  it  to  be  true, 
and  that  he  spoke  the  words  on  a  justifiable 
occasion.    APPhersoii  v.  Daniel,  10  B.  &  C.  263  ; 

5  M.  &  R.  251. 

It  is  no  justification  that  the  libellous  matter 
was  previously  published  by  a  third  person,  and 
that  the  defendant,  at  the  time  of  his  publica- 
tion, disclosed  the  name  of  that  person,  and 
believed  all  the  statements  contained  in  the 
libel  to  be  true.    Tidman  v.  Ainslie,  10  Ex.  63. 

If  a  defendant,  at  the  time  of  speaking  the 
slander,  gave  up  the  name  of  the  i)erson  from 
whom  he  heard  it,  this  is  no  justification  ;  but  if 
he  did  this,  and  at  the  trial  proves  that  he  did  in 
fact  hear  the  slander  from  that  person,  it  will  go 
in  mitigation  of  damages.    Bennett  v.  Bennett, 

6  C.  &  P.  586. 

It  is  no  justification  to  an  action  of  slander  to 
plead  that  such  a  one  told  the  slander  to  the  de- 
fendant.   Davis  V.  Lewis,  7  T.  R.  17. 

But  if  the  person  repeating  the  slander  at  the 
same  time  mentions  the  name  of  the  person 
from  whom  he  heard  it,  that  may  be  pleaded  in 
justification  to  an  action  brougnt  against  the 
former.    lb. 

Newspaper  eopying  from  another.] — To  a 
declaration  for  a  libel  published  in  a  newspaper, 
which  reflected  on  the  plaintiff  in  his  character 
of  an  attorney,  the  defendant  pleaded  that  the 
libel  was  first  published  in  a  newspaper  called 
"The  Hampshire  Journal,"  by  G.  H.  M.  and  W. 
H. ;  and  that,  at  the  time  of  publication  by  the 
defendant,  it  was  also  stated  in  such  publication 
that  such  libellous  matter  was  copied  from  that 
newspaper  ;  and  that  pursuant  to  38  Geo.  3,  c. 
78,  G.  H.  M.  and  W.  H.  had  made  an  affidavit 
that  they  were  the  publishers  of  "  The  Hampshire 
Journal,"  and  had  not  ceased  to  be  so  at  the  time 
of  the  publication  of  the  libel :— Held,  that  this 
plea  was  bad,  as  it  did  not  state  that  the  persons 
from  whose  paper  the  libel  was  copied  were  the 
original  authors.  Letois  v.  Walter,  4  B.  &  A. 
605. 

Duty  of  proteoting  Interest  of  another  Person.] 

— Every  wilful  unauthorized  publication  injuri- 
ous to  the  character  of  another  is  a  libel ;  but, 
where  the  writer  is  acting  on  any  duty,  legal  or 
moral,  towards  the  jx^i-son  to  whom  he  writes,  or 
where  he  has,  by  his  situation,  to  protect  the 
interest  of  that  person,  that  which  he  writer* 
under  such  circumstances  is  a  privileged  com- 
munication, and  no  action  will  lie  for  what  is 
thus  written,  unless  the  writer  is  actuated  by 
malice.     Coehayne  v.  Hodgkisson,  5  C.  &  P.  54$^ 
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Fnblieation  by  Mistake— Kegligence.]— The 
defendant  wrote  defamatory  statements  of  the 
plaintiff  in  a  letter  to  W.  under  circumstances 
which  made  the  publication  of  the  letter  to  W. 
privileged,  but  by  mistake  the  defendant  placed 
it  in  an  envelope  directed  to  another  person  who 
received  and  read  the  letter.  In  an  action  for 
libel : — Held,  that  the  letter  havine  been  written 
to  W.  under  circumstances  which  caused  the 
legal  Implication  of  malice  to  be  rebutted,  the 
publication  to  the  other  person,  though  made 
through  the  negligence  oi  the  defen£int,  was 
privileged  in  the  absence  of  malice  in  fact  on  his 
part.  Tbmpton  v.  Danhwood,  11  Q.  B,  D.  43  ;  52 
L.  J.,  Q.  B.  425  ;  48  L.  T.  943. 

3.  Reporti  of  Judicial  Proceeding 9. 

In  Courtf  of  Jnstiee.]— A  publication  of  pro- 
ceedings in  a  court  of  Justice  must  be  strictly  con- 
fined to  the  proceedings  in  court,  and  cannot  be 
justified  if  it  contains  disparaging  observations 
by  any  other  than  a  judge  of  the  court.  Delegal 
V.  nighley,  5  Scott,  154  ;  3  Bing.  N.  C.  950  ;  8 
C.  &  P.  444  ;  3  Hodges,  168. 

The  evidence  of  a  witness  given  upon  oath  in  a 
public  court  of  justice  is  a  matter  of  public  in- 
terest and  importance,  and  a  legitimate  subject 
for  fair  and  honk  fide  comment.  Kane  v.  Mul- 
rains,  2  Ir.  R.,  C.  L.  402. 

A  report  of  a  libellous  speech  of  counsel  given 
without  the  evidence  by  which  it  was  supported, 
and  without  any  object  towards  the  prosecution 
of  the  cause,  is  not  a  report  of  the  proceedings  of 
a  court  of  justice  within  the  meanmg  of  the  pri- 
vilege.  Ih. 

,  A  committee  of  the  House  of  Lords,  when  con- 
ducting an  inquiry  upon  a  matter  referred  to 
them,  constitutes  a  public  court  of  justice,  whose 
proceedings  may  be  reported  and  commented  on. 
Ih, 


Baport  of  Trial  must  bo  fidr  and  without 


malioe.] — A  fair  report  of  a  trial,  whether  pub- 
lished in  a  newspaper  or  a  pamphlet,  is  privileged ; 
but  it  lies  on  him  who  sets  up  tiie  privilege  to 
shew  that  he  comes  within  it.  It  is  sufficient 
if  such  a  report  is  a  fair  abstract  of  the  trial ; 
but  where  there  is  any  evidence  on  which  a  jury 
could  reasonably  find  that  the  report  wa?  not 
absolutely  fair,  the  question  of  fairness  must  be 
left  to  the  jury.  Milisaich  v.  Lloyds,  13  Cox, 
C.  C.  575  ;  46  L.  J.,  C.  P.  404  ;  36  L.  T.  423  ;  26 
W.  R.  353. 

The  defendant,  a  solicitor,  conducted  a  case  in 
a  county  court,  and  sent  a  report  of  the  proceed- 
ings containing  matter  defamatory  of  the  plain- 
tiff to  several  newspapers  for  publication.  In 
an  action  for  libel  the  jury  found  that  the  report 
was  a  fair  one,  but  sent  with  malice  : — Held 
.(affirming  the  judgment  of  Cockburn,  C.  J.),  that 
no  absolute  privilege  attached  to  the  publication 
of  a  report,  though  a  fair  one  of  proceedings  in  a 
court  of  justice,  and  that  the  defendant,  having 
been  actuated  by  malice  in  sending  the  report, 
was  liable  in  the  action.  Stevens  v.  Sampson, 
5  Ex.  D.  53  ;  49  L.  J.,  Q.  B.  120  ;  41  L.  T.  782  ; 
28  W.  R.  87— C.  A. 

A  newspaper  proprietor  has  a  right  to  publish 
either  a  verbatim  or  an  abridged  and  a  condensed 
report  of  what  passes  in  a  court  of  justice,  even 
reflections  there  cast  upon  parties  by  counsel  or 
otherwise.  But  it  must  be  done  fairly  and  honour- 
ably, 80  as  to  convey  a  just  impression  of  what 


had  passed  there.     Turner  v.  SulHvanf  6  L.  T. 
130. 

Whether  it  is  such  a  fair  report  is  not  a  ques- 
tion of  law  for  the  judge,  but  a  question  for  the 
opinion  of  the  jury.    lb. 

The  privilege  possessed  by  reporters  of  the  pro- 
ceedings in  courts  of  justice,  provided  the  reports 
are  faithful  or  fair,  although  they  may  be  de- 
rogatory or  defamatory  to  individuals  mentioned 
in  them,  extends  to  the  writers  of  law  books  fairly 
and  honestly  citing  those  reports.  Blake  v. 
Stevens,  4  F.  &  F.  232  ;  11  L.  T.  543. 

But  reasonable  care  and  diligence  must  be  nsed 
to  secure  correctness  in  such  citations.    Ih, 

Where,  in  citing  a  report  from  the  Law  Journal, 
the  author  stated  that  the  party  (a  solicitor)  to 
whom  such  report  related  had  been  ordered  to  be 
struck  off  the  rolls,  whereas  in  fact  the  order  was 
that  he  be  suspended  for  ten  years  : — Held,  that 
such  was  not  a  faif  representation  of  the  report, 
that  reasonable  care  had  not  been  used,  and  tnere- 
fore  that  it  was  not  privileged.    lb. 

A  publication,  reflecting  on  the  character  of 
the  plaintiff,  professed  to  contain  a  report-  of  the 
proceedings  before  two  judges  of  different  courts 
at  chambers,  on  applications,  under  5  &  6  Vict, 
c.  122,  s.  42,  to  discharge  a  bankrupt  out  of  cus- 
tody. The  defence  was,  that  it  was  a  fair  account 
of  what  took  place  before  those  judges  when 
acting  in  a  jumcial  capacity : — Held,  that  if  it 
was,  the  defendant  was  entitled  to  the  verdict. 
Smith  v.  Scott,  2  C.  &  K.  580. 

Held,  also,  that  if  the  report,  though  not  cor- 
rect, was  an  honest  one,  and  intended  to  be  a  fair 
account  of  what  really  occurred  before  the  judges, 
that  would  be  a  ground  for  i-educing  the  damages. 
lb. 

It  is  a  good  defence  to  an  action  for  a  libel  that 
it  consists  of  a  fair  and  impartial  (though  not 
verbatim)  report  of  a  trial  in  a  court  of  justice. 
Hoare  v.  Silverlorlt,  9  C.  B.  20  ;  19  L.  J.,  C.  P.  215. 

By  the  latv  of  England,  a  fair  account  of  what 
takes  place  in  a  court  of  justice  may  be  published, 
but  the  reporter  ought  not  to  mix  witn  it  com- 
ments of  his  own,  and  if  the  report  contains  only 
a  fair  account  of  what  takes  place  in  the  court  of 
justice,  the  person  who  publishes  it  has  only  to 
prove  that  fact  under  the  general  issue,  and  he 
IS  entitled  to  entire  immunity.  Andrews  v.  Chap- 
man, 3  C.  &  K.  286. 

It  is  not  essential  that  eveiy  word  of  the  evi- 
dence, of  the  speeches,  and  of  every  word  that  was 
said  by  the  judge,  should  be  inserted,  if  the  report 
is  substantially  a  fair  and  a  correct  report  of  what 
took  place  in  a  court  of  jtlsticc.    lb. 


Pnbliihing  the  Result  of  Evidenee.] — ^A 


party  cannot  be  justified  in  publishing  the  result 
of  evidence  given  in  a  court  of  justice,  but  the 
evidence  itself  must  be  stated.  Lewis  v.  Walter ^ 
4  B.  &  A.  605. 


Iniinuation  that  the  Plaintiff  had  per< 


jnred  himiell] — It  is  libellous  to  publish  s 
highly-coloured  account  of  judicial  proceedings 
mixed  with  the  party's  own  observations  and 
conclusions  upon  what  passed  in  court,  whicl] 
contained  an  insinuation  that  the  plaintiff  hac 
committed  perjury.  Stiles  v.  Nohes,  7  East,  493 
S  C,  nom.  Carr  v.  Jones,  3  Smith,  491,  603. 


TFnfidr  Comment  on  an  Aeqnittal.] — ^Th< 


plaintiff  was  tried  in  Brussels  for  murder,  anc 
acquitted.  A  correspondent  of  an  English  jouma 
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wrote  letters  which  were  inserted  in  such  journal, 
containing  incorrect  statements  of  the  evidence, 
independent  comments  of  the  writer  upon  the 
character  and  bearing  of  the  prisoner,  and  ex- 
pressions impugning  the  verdict  of  acquittal,  and 
implying  that  the  prisoner  should  have  been 
foand  gnUty  of  murder,  and  was  certainly  guilty 
of  foTgeiy  and  fraud.  A  leading  article  was  also 
published  adopting  the  same  tone  : — Held,  that 
if  in  the  opinion  of  the  jury,  looking  at  the 
letters  individually  and  not  collectively,  they 
did  not  oontain  fair,  honest  and  faithful  repre- 
sentations of  what  passed  at  the  trial ;  they 
were  not  privileged.  JtUk  Allah  Bey  v.  White- 
hurst,  18  L.  T.  615. 

Held,  also,  that  if  by  some  oversight  or  want  of 
firmness  on  the  part  of  the  judge  or  jury,  a  great 
criminal  escapes,  and,  by  a  miscarriage  of  justice, 
a  scandal  is  brought  on  its  administration,  and 
the  criminal  is  let  loose  on  society  when  he  ought 
to  be  suffering  punishment,  a  public  writer  is 
privileged  in  remonstrating  wiui  that  tribunal 
if  he  does  so  fairly  and  with  reasonable  exercise 
of  judgment.    lb. 

Held,  also,  that  if  counsel  cross-examines  a 
plaintiff,  with  a  view  to  shew  tiiat  he  has  been 
j^oilty  of  that  of  which  he  has  been  acquitted, 
the  libel  is  thereby  aggravated,  and  the  damages 
must  follow  the  aggravation.    lb. 


Does  not  extend  to  Obicene  Katter.]- 


A  police  magistrate  had  ordered  the  destruction 
of  copies  of  a  pamphlet,  which  S.  kept  at  his 
shop  for  sale,  as  obscene  books,  under  20  &  21 
Vict.  c.  83,  8.  1.  This  pamphlet  was  a  sub- 
stantially correct  report  ox  the  trial  of  one  M., 
on  an  indictment  for  a  misdemeanor  in  selling 
an  obscene  work  called  the  ^*  Confessional  Un- 
masked ; "  but  it  set  out  that  work  in  full,  whereas 
at  the  trial  it  was  taken  as  read,  and  passages  in 
it  only  referred  to : — ^Held,  that  the  pamphlet, 
being  of  such  a  character  that  it  would  necessarily 
tend  to  the  depravation  of  the  public  morals, 
was  an  obscene  book  within  20  &  21  Vict.  c.  83, 
even  althougl)  the  object  of  those  publishing  it 
was  to  suppress  a  system  they  thought  immoral 
and  pernicious.  Steele  v.  Brannan,  7  L.  R., 
C.  P.  261 ;  41  L.  J.,  M.  C.  85 ;  26  L.  T.  509  ;  20 
W.  R.  607. 

Held,  also,  that  the  privilege  given  by  the  law 
to  reports  of  judicial  proceedings  does  not  extend 
to  reports  which  contain  matters  of  an  obscene 
and  demoralizing  character,  and  that  the  case 
was  therefore  within  20  &  21  Vict.  c.  83,  and  the 
decision  of  the  magistrate  correct.    1  b. 

The  privilege  given  by  law  to  reports  of 
judicial  proceedings  does  not  extend  to  reports 
which  contain  matters  of  an  obscene  and  de- 
moralizing character,  and  a  magistrate  may, 
ondcr  20  &  21  Vict.  c.  83,  order  the  destruction 
of  copies  of  obscene  books.    lb. 


-'Seport  of  Statement  by  Counsel.] — ^A 


mere  statement  by  counsel  in  his  opening  to  the 
jury,  unsupported  by  evidence,  is  not  a  Mr  and 
an  impartial  report.  Saunders  v.  Mills^  3  M.  &  P. 
520 ;  6  Biug.  213. 


Libellous  Heading.] — ^An  account  pub- 


lished in  a  newspaper  of  proceedings  in  a  court 
of  law,  containing  matter  redounding  to  the 
discredit  of  a>peraon  in  his  business  of  an  attorney, 
is,  whether  true  or  false,  rendered  actionable  as 
libellous  by  the  paragraph  being  headed  or  in- 


troduced with  the  line, — "  Shameful  conduct  of 
an  attorney."  Lewis  v.  Clemetit,  3  B.  &  A.  702  ; 
8,  C.J  nom.  Clement  v.  Lewis  Qiner7'or\  7  Moore, 
200 ;  3  B.  &  B.  297. 


Of  a  Judgment] — The  publication  of  a 


public  I'ecord,  e.  g.,  a  judgment  of  a  court  of 
justice  is  not,  per  se,  actionable;  and,  in  an 
action  for  publishing  it,  the  question,  whether  it 
was  published  with  express  malice,  ought,  under 
the  plea  of  no  libel,  to  be  submitted  to  the  jury. 
Cosgrave  v.  Trade  Auxiliary  Compajw^  8  Ir.  R., 
C.  L.  349. 

The  rule  that  the  publication  of  a  fair  and 
correct  report  of  proceedings  taking  place  in  a 
court  of  justice  is  privileged,  extends  to  the 
record  of  a  judgment  enter^  upon  a  warrant  of. 
attorney.  But  the  publication  must  be  correct, 
and  without  inference  or  comment.  M'Nalhj 
V.  Oldham,  16  Ir.  C.  L,  R.  298 ;  8  L.  T.  604. 


Before  Registrar  in  Bankruptcy.] — Pro- 


ceedings held  in  gaol  before  a  registrar  in  bank- 
ruptcy upon  the  examination  of  a  debtor  in 
custody,  are  judicial  and  in  a  public  court.  A 
fair  report,  therefore,  of  these  proceedings  is 
protected.  Myalls  v.  Leader ,  1  L.  R.,  Ex.  296  ; 
35  L.  J.,  Ex.  185 ;  12  Jur.,  N.  S.  503 ;  14  L.  T. 
563  ;  14  W.  R.  838. 

There  is  no  restriction  upon  the  publication  of 
an  accurate  report  of  the  proceedings  of  a  court 
of  justice  on  the  ground  of  its  affecting  the 
character  of  third  persons.    lb. 

Libel  read  at  Parish  Vestry.]— Though  a 
publication  of  the  report  of  a  trial  in  a  court  of 
justice,  in  the  coui'se  of  which  a  libel  is  I'ead, 
would  be  privileged ;  a  publication  of  the  pro- 
ceedings of  a  parish  vestry,  at  which  a  libel  is 
read,  is  not  so  privileged.  Popliam  v.  Pichburri, 
7  H.  &  N.  891 ;  31  L.  J.,  Ex.  133 ;  8  Jur.,  N.  S. 
179  ;  5  L.  T.  846  ;  10  W.  R.  324. 

Proceedings  before  Xagiitrates.]— The  rule 
that  the  publication  of  a  fair  and  correct  report 
of  proceedings  taking  place  in  a  public  court  of 
justice  is  privileged  extends  to  proceedings  taking 
place  publicly  "fiifore  a  magistrate  on  the  pre- 
liminary investigation  of  a  criminal  charge, 
terminating  in  the  discharge  by  the  magistrate 
of  the  party  charged.  Lewis  v.  Levy,  El.  Bl.  & 
El.  537  ;  27  L.  J.,  Q.  B.  282  ;  4  Jur.,  N.  S.  970. 

A  declaration  set  out,  in  three  separate  counts, 
reports  of  three  separate  days'  proceedings 
respectively  (on  two  adjournments)  before  a 
magistrate,  the  report  of  the  first  da;^  stating 
that  the  plaintiff  was  charged  with  perjury,  and 
an  adjournment,  but  reserving  the  report ;  the 
report  of  the  second  day  also  stating  an  adjourn- 
ment in  language  intimating  that  there  would 
be  a  report  of  the  proceedings  of  the  day  to 
which  the  adjournment  was ;  and  the  third 
stating  the  discharge  of  the  parties  charged ;  and 
the  jury  found  generally  that  the  reports  wei-c 
fair  and  correct : — Held,  that  the  reports  of  the 
first  two  meetings  did  not  lose  the  privilege  by 
reason  of  theproceedings  there  reported  not  being 
final.    lb. 

One  of  the  reports  commenced,  "  Wilful  and 
corrupt  perjury:" — Held,  that  after  the  verdict 
of  the  jury,  this  must  be  taken  as  a  description 
of  the  nature  of  the  charge,  not  as  an  imputation 
by  the  publisher  of  the  perjury  in  fact.    lb. 

One  of  the  reports  stated  that  the  evidence 
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before  the  magistrate  entirely  negatived  the 
story  of  the  plaintiff,  which  story  was  the  state- 
ment of  the  plaintiff  in  which  the  imputed  per- 
jury was  contained : — Held, not  to  be  privileged; 
and  a  pica,  justifying  this  report  on  the  ground 
that  it  was  a  fair  and  correct  report  of  the  pro- 
ceedings which  had  taken  place,  held  bad  after 
verdict.    lb. 

The  rule  that  the  publication  of  a  fair  and 
correct  report  of  proceedings  taking  place  in  a 
public  court  of  justice  is  privileged,  extends  to 
proceedings  taking  place  publicly  before  a  magis- 
trate, though  such  proceedings  consist  of  an  ex 
parte  application  for  a  criminal  summons  ter- 
minating in  the  refusal  by  the  magistrate  to 
proceed  with  the  chaige  on  the  ground  that  on 
the  facte  stated  he  had  no  jurisdiction.  Usill  v. 
Ifales,  S  C.  P.  D."  819  ;  47  L.  J.,  0.  P.  323  ;  38 
L.  T.  65  ;  26  W.  R.  871. 

Three  men. who  had  been  employed  by  a  civil 
engineer  in  the  construction  of  a  railway,  ap- 
plied to  a  magistrate  in  open  court  for  criminal 
process  against  him  mider  the  Masters  and  Ser- 
vants Act,  1867  (30  &  31  Vict  c.  141),  aUeging 
that  as  thev  had  not  been  paid  their  wages, 
while  he  had  been  paid,  they  considered  he  had 
been  guilty  of  a  criminal  offence  in  withholding 
their  money.  The  magistrate  I'efused  the  sum- 
mons, considering  that  he  liad  no  jurisdiction. 
The  men  afterwards  published  a  report  of  the 
proceedings,  which  the  jury  found  was  a  fair 
and  correct  report  of  what  occurred : — Held, 
that  the  report  was  privileged.    lb. 

If  a  party  who  has  summoned  another  before 
a  magistrate,  draws  up  a  report  of  what  took 
place  on  the  investigation,  it  is  his  duty  to  give 
an  impartial  statement,  without  any  colouring  or 
exaggeration,  putting  in  all  that  is  in  favour  of 
the  party  accused,  as  well  as  that  which  is  against 
him  ;  and  in  such  report  he  has  no  right  to  insert 
an  observation,  to  the  prejudice  of  the  party,  made 
by  the  magistrate's  clerk ;  and  if  he  does  insert 
euch  observation,  he  is  liable,  on  that  ground 
alone,  to  an  action  for  libel ;  and  in  such  a  case, 
it  is  what  the  judge  says  that  is  to  be  looked  at, 
and  not  what  any  other  person  said,  who  was 
present  at  the  time,  Deleqal  v.  Ilighley,  8  C.  & 
P.  444. 


At  Foliee-offiee  at  Frelimixiary  I^qnirj.] 


— It  is  no  justification  of  an  action  for  a  libel  in 
a  newspaper,  that  the  matter  complained  of  is  a 
true,  fair,  just,  and  correct  report  and  account  of 
proceedings  which  took  place  at  a  public  police- 
office,  in  the  course  of  a  preliminary  inquiry, 
openly  and  publicly  conducted  before  a  justice, 
upon  a  criming  charge  against  the  plaintiff, 
although  published  with  no  scandalous,  defama- 
tory, unworthy,  or  unlawful  motive,  but  merely 
as  public  news.  It  seems,  however,  that  it  is 
lawful  to  publish  in  a  newspaper  the  result  of 
what  a  justice  may  think  fit  to  do,  upon  a  matter 
of  criminal  chaige  previous  to  trial,  if  the  pub- 
lication contains  no  statement  of  the  evidence, 
nor  any  comments  upon  the  case.  Ihincan  v. 
Thwaites,  5  D.  &  R.  447  ;  3  13.  &  C.  556. 

Statement  in  Beport  that  Facts  are  True — 
Libellons.] — ^Where,  to  a  declaration  for  a  libel 
in  a  newspaper,  the  defendant  pleaded  first,  that 
the  libellous  matter  was  a  true  and  coiTCct  ac- 
count of  a  statement  made  by  A.  and  B.  before  a 
magistrate  ;  and  secondly,  that  the  facts  therein 
stated  were  true ;  and  the  jury  found  for  the 


defendant  on  the  first  plea,  and  for  the  plaintiiS 
on  the  second  : — Held,  that  the  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto  on 
the  first  plea,  on  the  following  grounds  :  1.  The 
statement,  though  correct,  did  not  relate  to  a 
matter  of  which  the  magistrate  had  cognizance  ; 
2.  The  defendant  had  printed  and  published 
that  which  would  not  have  been  actionable  as 
oral  slander,  and  consequently  was  not  protected 
by  giving  the  names  of  the  authors  at  the  time 
of  publication.  M^Oregor  v.  Tkicaitetf  4  D.  & 
R.  696  ;  3  B.  &  C.  24. 

In  an  action  for  libel,  the  plaintiff  alleged 
that,  being  a  relieving  officer  of  a  certain  union, 
and  having  been  examined  as  a  witness  at  an 
inquest  held  by  the  defendant  as  coroner,  the 
defendant  made  a  communication  .in  writing  to 
the  chief  secretary  for  the  Lord  Lieutenant  of 
Ireland,  stating  that  the  Rev.  Mr.  C.  had  said 
in  relation  to  the  plaintiff's  evidence  at  the 
inquest,  that  part  of  it  was  **  nothing  short  of 
perjury ;"  and  alleged  as  innuendos  that  the 
defendant  thereby  imputed  to  the  plaintiff  wil- 
ful and  corrupt  perjury,  the  giving  of  false 
evidence,  and  swearing  falsely.  The  defendant 
pleaded,  1st,  that  at  an  inquisition  held  by  him 
as  coroner,  the  plaintiff  was  examined  as  a 
witness,  and  that  at  the  close  of  the  plaintiff's 
evidence  Mr.  C,  a  Roman  catholic  clergyman, 
stated  in  open  court  that  part  of  the  plaintiff's 
testimony  was  "  very  little  short  of  perjury ; " 
that  the  defendant  transmitted  to  the  chief 
secretary  for  the  Lord  Lieutenant  of  IreUmd  a 
true  report  in  writing  of  the  inquisition,  which 
was  the  alleged  libel ;  and  that  he  so  wrote  and 
published  the  words  complained  of  on  a  privileged 
occasion,  bon&  fide  and  without  malice,  believing 
the  same  to  be  true.  2ndly,  that,  at  the  time  of 
the  writing  and  publishing  of  the  alleged  libel, 
the  plaintiff  was  a  relieving  officer,  and  the  de- 
fendant a  ratepayer  rated  for  the  relief  of  the 
poor  in  a  certain  union  ;  that  the  inquest  was 
neld  touching  the  death  of  one  of  the  destitute 
poor  who  had  been  in  receipt  of  outdoor  relief  in 
the  union  ;  and  that  in  the  course  of  the  inquest, 
evidence  was  given  relating  to  the  administra- 
tion of  outdoor  relief  by  the  plaintiff  and  other 
relieving  officers  in  the  union ;  that  the  plaintiff 
disapproved  of  the  nature  of  the  relief  adminis- 
tered, as  such  matters  appeared  in  the  course  of 
the  inquest  and  evidence,  and  was  desirous  of 
having  a  different  and,  in  his  opinion,  a  better 
mode  of  relief  adopted,  and  for  that  purpose  of 
having  a  public  or  other  proper  inquiiy  held  aa 
to  the  nature  and  mode  of  administering  such 
relief ;  that  the  clergyman  referred  to  in  the 
preceding  defence  had  made  the  statement 
therein  mentioned  with  respect  to  evidence 
given  by  the  plaintiff  as  to  the  administration  of 
outdoor  relief  by  him  as  relieving  officer ;  and 
that,  as  such  a  ratepayer,  and  being  interested 
in  the  administration  of  such  relief,  the  defen- 
dant communicated  the  alleged  defamatory 
matter  (being  the  statement  made  by  the  said 
clergyman)  to  the  chief  secretary  of  the  Lord 
Lieutenant  as  such  secretary,  and  as  being  a 
member  of  parliament,  on  a  privileged  occasion, 
bonft  fide,  without  malice,  and  believing  the 
same  to  be  true  : — Held,  upon  demurrer,  that 
both  pleas  were  bad ;  that  the  first,  could  not  be 
sustained  as  a  plea  relying  upon  a  fair  report  of 
judicial  proceedings,  inasmuch  as  the  alleged 
libel  was  the  communication  of  an  tmswom 
defamatory  statement  made  by  a  bystander,  and 
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fonning  no  part  of  the  proceedings  at  the  in- 
(luest,  and  that  neither  defence  showed  that  the 
|)erson  to  whom  the  communication  was  made 
had  anj  interest  in  receiving  it,  which  could 
render  the  communication  priyileged.  Lynam 
V.  GofrifUfy  6  L.  K.,  Ir.  259. 

In  an  action  for  a  libel  contained  in  a  report 
of  a  coroner's  inquest,  evidence  of  the  correctness 
of  the  report  is  admissible  under  the  general 
issue  in  mitigation  of  damages  ;  but  no  evidence 
of  the  truth  or  falsehood  of  facts  stated  at  the 
inquest  is  admissible,  as  it  must  be  strictly  con- 
fined to  what  took  place  there.  Ikut  v.  (^tap- 
Man,  M.  &  M.  46  ;  2  G.  &  P.  570. 

Froeeedings^befon  CommiMionora  of  Lunacy.] 
-A  defendant  published  an  account  of  the  pro- 


ceedings under  a  commission  of  lunacy,  which 
the  plaintiff  had  attended  as  a  witness,  and 
stateti  that  the  plaintiff's  testimony,  "being 
unsupported  by  that  of  any  other  person,  failed 
to  have  any  effect  on  the  jury."  "  The  object 
was  to  set  aside  a  will."  "  Mr.  Jervis  commented 
with  cutting  severity  on  the  testimony  of  Mr.  O." 
(the  plaintiff) : —  Held,  that  the  whole  taken 
together  was  a  libel,  and  that  a  plea  justifying 
only  the  words,  "Mr.  Jervis  commented  with 
cutting  severity  on  the  testimony  of  Mr.  O.," 
was  ill.  Roberts  v.  Broton,  10  Bing.  519  ;  4  M. 
&  Scott,  407. 

Sefore  Coimniggionerg  of  Inquiry.] — A  libel 
purported  to  be  a  report  of  what  occurred  before 
one  of  his  Majesty's  commissioners  of  inquiry 
respecting  corporations  : — Held,  that  the  defen- 
dant could  not  give  evidence  of  the  accuracy  of 
the  report  as  a  matter  of  justification,  but 
that  he  might  give  such  evidence  in  mitiga- 
tion of  damages.  Charlton  v.  Walton,  6  C.  &  P. 
385. 

7.  Literary  Criticism, 

If  bona  flde  will  be  protected.]— Whatever  is 
fsArly  written  of  a  work,  and  can  be  reasonably 
said  of  it,  or  of  its  author,  as  connected  with  it, 
is  not  actionable,  unless  it  appears  that  the  party, 
under  the  pretext  of  criticising  the  work,  takes  an 
opportunity  of  attacking  the  character  of  its 
author.     Macleody,  Wakeley^  3  C.  &  P.  311. 

A  fair,  reasonable,  and  temperate,  though  an 
erroneous  criticism  of  works  of  art,  not  written 
for  the  purpose  of  hurting  the  artist  in  his 
profession,  is  not  a  libel.  Soan^  v.  Knight,  M. 
&  M.  74. 

The.  publication  of  a  critique  upon  a  literary 
work,  couched  in  terms  of  condemnation,  how- 
ever strong,  and  even  though  imputing  profanity 
or  indecency,  will  be  excused,  unless  it  appears 
that  it  is  80  unfair  and  reckless  in  its  character 
that  it  may  be  presumed  to  have  been  pub- 
lished, not*  honestly,  but  maliciously.  iStrauss 
V.  Francis,  4  F.  &  F.  1107  ;  15  L.  T.  674. 

It  is  not  libellous  fairly  and  honestly  to  criticise 
a  painting  publicly  exhibited,  though  the  terms 
of  censure  used  may  be  strong,  such  as  calling  the 
painting  a  daub.  Thomson  v.  Shachdl,  M.  &  M. 
187. 

A  tradesman's  advertisement,  placard,  or  hand- 
bill, is  open  to  fair  criticism  and  remark,  as  a 
book  or  as  a  work  of  art  Paris  v.  Levy,  9  C.  B., 
N.  8.  342  ;  30  L.  J.,  C.  P.  1  ;  7  Jur.,  N.  S.  2h9  ; 
3  L.  T.  323  ;  9  W.  R.  71 ;  8,  C,  at  Nisi  Prius,  2 
F.  k  F.  71. 


Xere  Bidicule — Kot  Libellous.]— It  is  not 
libellous  to  ridicule  a  literary  composition,  or  the 
author  of  it,  in  as  far  as  he  has  emoodied  himself 
with  his  work  ;  and  if  he  is  not  followed  into 
domestic  life  for  the  purpose  of  pei*sonal  slander, 
he  cannot  maintain  aii  action  for  any  damage  he 
may  suffer  in  consequence  of  being  thus  ridiculed. 
Carr  v.  Hood,  1  Camp.  355,  n. 

What  is  beyond  fair  Criticism.] — In  an  action 
for  a  libel  upon  the  plaintiff  in  his  business  of  a 
bookseller,  accusing  him  of  being  in  the  habit  of 
publishing  immoral  and  foolish  books,  the  de- 
fendant, under  the  plea  of  not  guilty,  may 
adduce  evidence  to  shew  that  the  supposed  libel 
is  a  fair  stricture  upon  the  general  run  of  the 
plaintiff's  publications.  Tc^art  v.  Tipper,  1 
Camp.  350. 

An  article  in  a  newspaper,  describing  leaden 
figures  "  reported  to  have  been  found  in  the 
Thames,"  and  sold  as  antiquities,  as  being  of 
recent  fabrication  and  stigmatizing  the  sale  as  an 
attempt  at  deception  and  extortion,  is  not  action- 
able, the  alleged  libel  being  aimed,  not  at  any 
particular  individual,  but  at  a  class,  and  being 
privileged,  in  the  absence  of  evidence  of  malice, 
as  pertaining  to  fair  description  or  criticism  on  a 
matter  of  public  interest.  Eastwood  v.  Holnies, 
1  F.  &  F.  347. 

In  an  action  for  a  libel  in  a  newspaper,  imput- 
ing to  the  plaintiff,  the  proprietor  and  editor  of 
Zadkiel's  Almanack,  that  not  only  was  he  con- 
nected with  that  foolish  publication,  but  that  he 
gulled  the  public  by  means  of  a  magic  ball  of 
crystal,  by  which  he  pretended  to  tell  what 
was  going  on  in  tJie  other  world,  and  that 
he  took  money  for  those  profane  acts,  and 
made  a  good  thing  of  it : — Held,  first,  that  within 
the  scope  of  fair  discussion  a  public  writer  is  not 
liable  unless  he  writes  unreasonably,  recklessly, 
and  maliciously.  Morrison  v.  Belcher,  3  F.  & 
F.  614. 

Held,  secondly,  that  this  immunity  does  not 
extend  beyond  the  discussion  of  the  published 
waitings  or  public  or  undoubted  acts  of  the  plain- 
tiff, and  does  not  extend  to  the  gratuitous  asser- 
tion of  matters  of  fact  for  which  there  is  no 
foundation.    lb. 

Held,  thirdly,  that  the  privilege  had  extended 
to  a  denunciation  of  the  almanack  and  the  use  of 
the  ball  as  an  imposture,  but  that  if  the  libel 
meant  that  the  plaintiff  had  made  money  by  a 
conscious  and  fraudulent  imposture  by  use  of  the 
magic  ball,  that  was  beyond  the  right  of  fair  dis- 
cussion,   lb. 

If  a  critic,  in  criticising  a  work,  goes  out  of  his 
way  to  attack  the  private  character  of  the  author, 
this  is  a  libel.  Praser  v.  Berkeley,  7  C.  &  P. 
621. 

It  is  not  within  the  limits  of  privileged  cri- 
ticisin,  to  print  of  an  exhibitor  of  fiowers  in  ob- 
servations touching  the  exhibition, — "  The  name 
of  G.  is  to  be  rendered  famous  in  all  sorts  of 
dirty  work  ;  the  tricks  by  which  he,  and  a  few 
like  him,  used  to  secure  prizes,  seem  to  have  been 
broken  in  upon  by  some  judges  more  honest  than 
usual.  If  G.  be  the  same  man  who  wrote  an  im- 
pudent letter  to  the  Metropolitan  Society,  he  is 
too  worthless  to  notice  ;  if  he  be  not  the  same 
man,  it  is  a  pity  two  such  beggarly  souls  could 
not  be  crammed  into  the  same  carcase."  Green 
V.  Clvapman,  4  Bing.  N.  C.  92  ;  5  Scott,  340. 

The  editor  of  a  public  newspaper  is  not  justi- 
fied in  calumnious  attacks  on  the  private  charact 
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of  the  writer  of  another.    Stuart  v.  Lovell,  2 
Stark.  93. 

Attaeking  AfsaUant  through  the  PreM.I— A 
person  whose  character  and  conduct  have  been 
attacked  through  the  press  is  privileged  in 
addressing  his  defence  through  the  same  channel, 
provided  he  does  so  bon&  fide  for  the  purpose  of 
vindicating  himself,  or  of  informing  the  public 
upon  matters  which  they  arc  concerned  to  know. 
Jbaiufhton.  V.  Sodor  and  Man  QBishop')^  4  L.  R., 
P.  C.  495  ;  42  L.  J.,  P.  C.  11  ;  28  L.  T.  377  ;  21 
W.  R.  204  ;  9  Moore,  P.  C.  C,  N.  8.  318. 

When  a  party  publishes  in  a  newspaper  state- 
ments  reflecting  on  the  conduct  or  character  of 
another,  the  aggrieved  party  is  entitled  to  have 
recourse  to  the  public  pitjss  for  his  defence  and 
vindication;  and  if,  in  so  doing,. he  reflects  on 
the  conduct  or  character  of  his  assailant,  it  is  for 
the  jury  to. say  whether  he  did  so  honestly  in 
self-defence,  or  was  actuated  by  malice  towards  the 
party  who  originally  assailed  him.  O^Dirnoghue 
v.  Hm»ey,  5  Ir.  R.,  C.  L.  124— Ex.  Ch. 

If  the  occasion  is  privileged,  and  the  objection 
is,  that  the  publication  goes  too  far,  and  contains 
matter  exceeding  the  privilege,  the  question 
whether  it  does  so  or  not,  is  not  a  question  for 
the  court  to  decide  on  demurrer,  but  one  for  the 
consideration  of  the  jury  on  the  plea  of  privilege. 

n. 

It  is  a  reasonable  mode  of  defence  for  a 
person,  whose  conduct  and  character  have  been 
assailed  in  a  newspaper,  to  state  publicly  that 
his  assailant  was  known  to  be  a  i)erson  in  the 
habit  of  making  misstatements,    lb. 

Duty  of  Publisher  to  give  np  Kame  of  Writer.] 

— It  is  the  duty  of  a  publisher  to  give  up  the 
name  of  the  writer  of  any  letter  reflecting  upon 
private  character,  or  treating  of  private  and  not 
of  public  matters,  that  may  appear  in  his  news- 
paper.  Hihhins  v.  Lee,  4  F.  &  F.  243  ;  11  L.  T. 
541. 

If  he  refuses  to  do  so,  he  places  himself  in  the 
shoes  of  the  writer,  and  is  entitled  to  no  privi- 
lege or  excuse  founded  on  sympathy  for  the 
publishers  of  newspapers.    lb, 

8.  Criticism  upon  Public  Men  and  Matters. 

Comments  of  Press — Generally.] — A  writer, 
in  commenting  upon  matters  of  public  interest, 
is  protected  and  excused  if,  in  writing  honestly 
and  with  reasonable  moderation  and  self-con- 
trol, he  makes,  through  mistaken  inferences  on 
the  matters  of  fact  involved,  defamatory  state- 
ments, the  truth  of  which  he  cannot  substantiate. 
Hunter  v.  Sliarpe,  4  F.  &  F.  983  ;  15  L.  T.  421. 

Publications  having  been  issued  by  a  medical 
practitioner  by  "\^ay  of  advertisement,  the  effect 
of  which  was  to  represent  that  he  was  in  posses- 
sion of  a  specific  remedy  for  a  disease  hitherto 
regarded  as  incurable,  are  matters  of  public  in- 
terest, and  fair  and  proper  subject  for  public 
comment.    lb. 

If  a  public  writer  in  the  press  writes  that 
which  turns  out  to  be  not  founded  upon  the  in- 
ferences he  draws,  and  is  unable  to  justify  the 
conclusion  at  which  he  has  arrived,  yet  if  he  has 
acted  in  good  faith  in  the  discharge  of  his  duty, 
bringing  to  it  the  amount  of  care,  reason  and 
udgment  which  a  man  who  takes  upon  himself 
to  discuss  public  questions  is  bound  to  bring,  so 
that  the  jury  is  of  opinion  that  he  has  acted 


reasonably  and  properly,  he  will  be  privileged, 
although  ne  may  turn  out  to  be  in  error.  liisU 
Allah  Bey  v.  Whitehnrst,  18  L.  T.  615. 
I  Newspaper  criticisms  on  the  conduct  or  mo- 
I  tives  of  an  individual  will  be  held  privileged,  if 
the  criticism  has  been  made  with  an  honest 
belief  in  their  justice,  and  the  writer  has  brought 
to  the  task  a  reasonable  degree  of  judgment  and 
moderation,  so  that  the  result  may  be  what  a 
jury  shall  deem,  under  the  circumstances  of  the 
case,  a  fair  and  legitimate  criticism  on  the  con- 
duct and  motives  of  the  party  who  is  the  object 
of  criticism.  Watsim  v.  Walter^  4  L.  R.,  Q.  B. 
73  ;  38  L.  J.,  Q.  B.  34 ;  19  L.  T.  409 ;  17  W.  R. 
169  ;  8  B.  &  8.  671. 

In  an  action  for  libel,  consisting  of  a  publica- 
tion in  a  newspaper  of  a  report  of  an  inspector 
of  charities  under  the  Charitable  Trusts  Act, 
containing  a  letter,  written  some  years  before, 
reflecting  on  the  plaintiff  in  his  management  of 
a  college  : — Held,  that,  as  the  matter  was  one  of 
public  interest,  the  defendant  was  not  liable, 
provided  he  published  it  fairly,  from  an  honest 
desire  to  afford  the  public  information,  and  that 
comments  upon  it  were  only  material  as  evidence 
of  malice.     Cox  v.  Feeney,  4  F.  &  F.  13. 


Kewspaper  Copying  from  Another.] — To 


a  declaration  for  a  libel  published  in  a  new^s- 
paper,  the  defendant  pleaded  that  the  libel  was 
first  published  in  "  The  Hampshire  Journal,"  by 
M.  and  H.  ;  and  that,  at  the  time  of  publication 
by  the  defendant,  it  was  stated  that  such  libel- 
lous matter  was  copied  from  that  newspaper ; 
and  that  M.  and  H.  had  made  an  affidavit  that 
they  were  the  publishers  of  "The  Hampshire 
Journal :  " — Held,  that  this  plea  was  bad.  Lctcis 
V.  Walter,  4  B.  &  A.  605. 

On  a  Waywarden.] — No  criticism  on  a 

person  holding  a  public  office,  as  that  of  a  way- 
warden, is  libellous,  unless  malice  is  shewn. 
Uarle  v.  Cathcrall,  14  L.  T.  801. 

On  Evidence  in  Conrt.l — The  right  of 

free  discussion  on  a  subject  oi  public  interest, 
excuses  the  publication  of  defamatory  matter, 
provided  it  appeiars  to  have  been  published  not  in 
that  unfair  or  improper  spirit,  that  is,  in  the 
spirit  of  intemperate  and  inconsiderate  imputa- 
tions, which  implies  malice,  in  a  legal  sense,  but 
in  the  spirit  of  fair  discussion.  And  the  right  of 
froe  discussion  extends  to  comments  in  a  journal 
upon  sworn  evidence  given  on  a  subject  of  public 
interest,  even  to  the  extent  of  imputing  that 
such  evidence  is  unfounded,  or  even  incautious 
or  careless ;  but  if  it  is  imputed,  apparently  with- 
out any  fair  foundation,  that  it  is  wilfully,  mali- 
ciously, or  recklessly  false,  then  there  is  an 
excess,  which  is  evidence  of  what  the  law  deems 
malice,  and  which  takes  away  the  protection  or 
excuse  arising  from  the  exercise  of  the  right  of 
free  discussion.  Hedley  v.  JSarlotc,  4  F.  &  F.  224. 

A  writer  in  a  newspaper  may  comment  upon 
proceedings  in  a  court  of  justice,  if  he  does  so 
fairly  and  honestly,  upon  the  facts  in  evidence  ; 
but  if  he  departs  from,  or  misrepresents  or  per- 
verts the  facts,  or  gives  a  one-sided  and  a  partial 
view  of  them,  so  as  to  convey  false  and  calumni- 
ous reflections  upon  personal  or  professional  cha- 
racter, or  uses  epithets  of  contumely  or  obloquy, 
even  although  they  have  already  been  used  by 
counsel  in  the  action,  there  will  be  evidence  of 
unfairness  which  will  take  away  the  privilege, 
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and  Tender  him  liable  to  an  action.     Woodgate  ; 
V.  Ridtntt,  4  F.  &  F.  202.  j 

On  Condnet  of  Magiitrates.]— A  com- 
mentary in  a  newspaper  upon  the  conduct  of 
masistrates  in  dismissing  a  chai-ge  is  privileged. 
JlibHfu  V.  Leey  4  F.  &  F.  243  ;  11  L.  T.  541. 

On  Condnet  of  Clergymon.] — The  conduct 

and  management  by  the  clergyman  of  a  parish 
of  a  charitable  society  in  a  parish,  from  the  bene- 
fits of  which  Dissenters  are,  by  his  sanction, 
excluded,  is  not  lawful  subject  of  public  com- 
ment, so  as  to  excuse,  under  the  plea  of  not 
guilty,  the  publication  of  untrue  and  injurious 
matter  respecting  the  clergyman  in  relation  to 
the  charity.  Gathercole  v.  Miall,  16  M.  &  W. 
319  ;  15  L.  J.,  Ex.  179 ;  10  Jur.  337. 

The  conduct  of  public  worship  by  a  clergyman, 
and  the  use&  to  which  he  puts  his  church  and 
vestry,  arc  lawful  subjects  of  public  comment, 
so  as'to  excuse,  under  the  plea  of  not  guilty,  the 
publication  of  matter  otherwise  libellous.  Kelly 
V.  TinliM,  1  L.  R.,  Q.  B.  699  ;  35  L.  J.,  Q.  B. 
940 ;  12  Jnr.,  N.  S.  940 ;  13  L.  T.  256  j  14  W. 
R.  51. 

Place  of  Entertainment.]— The  editor  of 

a  newspaper  may  fairly  comment  on  any  place 
of  public  entertainment ;  and  a  paragraph  in 
which  he  does  so  is  not  libellous.  JJihdin  v. 
Stoan,  1  £sp.  28. 

But  if  it  is  proved  that  the  comment  is  unjust, 
is  malevolent  and  exceeds  the  bounds  of  fair 
opinion,  it  is  a  libel,  and  therefore  actionable. 
lb. 
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ment,  published  letters,  in  which  he  argued  that 
the  papers  might  not  be  fairly  epitomised  by  the 
pUintiff,  and  also  threw  out  that  such  papers 
might  not  be  in  safe  custody  while  in  the  hands 
of  persons  of  the  plaimtiiFs  views,  and  that  such 
persons  might  possibly,  through  religious  preju- 
dices, be  induced  to  mutilate,  alter,  or  abstract 
them  :— Held,  that  if  the  defendant  reaUy  be- 
lieved it,  the  publications  were  privileged,  pro- 
vided there  was  no  wilful  misstatement.  T^rn- 
hull  v.  Bird,  2  F.  &  F.  508. 

On  Pnblio  Characters.]— A  well-known 


On  Charaoten  of  Individnalfl.]— In  an 

action  by  a  musical  critic  for  a  libel  imputing  to 
him  that  he  used  his  influence  as  a  critic  to  extort 
the  gratuitous  services  of  eminent  artists  at  his 
concerts,  it  appeared  that  he  did  obtain  their 
services  gratuitously,  they  of  course  knowing  that 
he  was  a  critic : — Held,  that  although  the  defen- 
dant might  have  been  excused  in  commenting 
upon  the  system  in  severe  terms,  as  likely  to  bias 
the  criticism  and  have  an  unfair  influence,  yet 
that  the  imputation  in  the  libel  went  far  beyond 
the  limits  of  feir  discussion,  and  that  a  justification 
of  it  not  proved  was  an  aggravation.  By  an  v. 
WiHfd,  4  F.  &  F.  735. 

When  a  writer  in  a  newspaper  or  elsewhere,  in 
commenting  on  public  matters,  makes  imputa- 
tions on  the  character  of  the  individuals  concerned 
in  them,  which  are  fidse  and  libellous,  as  being 
beyond  the  limits  of  fair  comment,  it  is  no  de- 
fence that  he  bon^  fide  believed  in  the  truth  of 
these  imputations.  Campbell  v.  Spottistooode,  3 
B.  &  S.  769  ;  32  L.  J.,  Q.  B.  185 ;  9  Jur.,  N.  B. 
1069 ;  8  L.  T.  201  ;  11  W.  R.  569  ;  S,  C,  at  Nisi 
Prius,  3  F.  &  F.  421. 

The  publication  by  a  reform  committee  of  a 
report  imputing  to  the  plaintiff  that  he  had  been 
guilty  of  bribery,  is  not  privileged,  within  the 
rule  of  law  allowing  discussion  of  mattere  of 
public  interest/  the  privilege  not  extending  to 
imputations  upon  personal  character,  going,  in 
the  opinion  of  the  jury,  beyond  the  necessity  for 
discussion  of  the  public  cJUcstion.  WiUon  v, 
Seed,  2  F.  &  F.  149: 

A  Roman  Catholic  having  been  appointed 
calendarcr  of  foreign  state  papers,  the  defen- 
dant, in  the  course  of  a  newspaper  controversy 
on  the  subject  of  the  propriety  of  the  appoint- 


public  character  in  addressing  meetings  held  to 
protest  against  a  bill  recently  introduced  mtu 
parliament,  had  burnt  the  bill  and  predicted  much 
popular  irritation  in  event  of  its  beijig  passed. 
Thereupon  the  defendant  published  of  him  that 
he  was  a  political  cheap  Jack,  half  booby  and 
half  humbug,  and  had  defied  the  government 
and  threatened  civil  discord,  and  that  he  was 
only  seeking  by  agitation  to  obtain  a  ^^ern- 
ment  appointment :— Held,  a  question  for  the 
jury,  whether  this  was  fair  comment  or  not,  and 
a  rule  to  set  aside,  as  against  evidence,  a  verdict 
for  the  defendant,  was  refused.  Odger  v.  Jlor- 
timer,  28  L.  T.  472.  ,  . 

In  an  action  for  a  libel  it  is  only  on  the  very 
strongest  grounds  that  the  court  will  set  aside, 
as  against  evidence,  a  verdict  for  the  defendant 
on  Se  question  of  fair  comment  uiiOn  the  oon- 
duct  of  public  men.    lb.  ,        * 

A  barrister,  who,  after  becoming  a  member  ot 
parliament,  was  made  a  Queen's  counsel,  and 
Slso  a  recorder,  having  been  partly  acquitted  and 
partly  censured  by  the  benchers  of  his  mn,  aftei 
Jm  inquiry  into  his  conduct,  private  as  well  as 
profe^ional ;  and  having  afterwards,  on  a  public 
platform,  alluded  to  their  sentence  as  one  of  ac- 
quittal ;  upon  which  they  published  their  sen- 
tence,  and  he  published  a  protest  and  a  letter,  m 
which  he  impugned  their  proceedings  and  de- 
cision as  unjust.  A  person,  in  a  legal  revie^-, 
published  an  article  fairly  setting  forth  these 
documents,  with  comments,  and  also  a  nai-ratn^c 
of  the  plaintiff's  career,  mixed  up  i^nth  Lome 
treneral  reflections  on  his  character,  and  par- 
ticular observations,  suggesting  that  he  had  ob- 
tained  his  appointments  by  Y^^^^^^^f^ 
influence  or  services :- Held,  fii-st,  that  the 
matter  of  those  appointments  was  a  legitimate 
subject  of  public  comment.    Seyvimr  v.  Butter- 

""nk'^JJ^j^L  even  the  private  conduct 
of  the  plaintiff  might,  as  tending  to  shew  whether 
he  was  a  man  of  honour  and  integrity,  be  also 
legitimate  subject  of  such  comment.    lb. 

Held,  thirdly,  that  as  he  had  in  a  public  speech 
alluded  to  all  these  matters,  they  were  all  legiti- 
mate  subjects  for  such  comments  as  were  feir, 
and  not,  in  substance,  going  beyond  the  matters 
which  were  the  subject  of  comment.  Jlf. 

The  right  to  comment  upon  the  public  acts  of 
public  men  is  a  right  of  every  citizen,  and  is  not 
the  pecuHar  privilegeof  the  press.  Kane  v.  Mul- 
taifis,  2  Ir.  B.,  C.  L.  402. 

Petition  to  Parliament-Petitioner.]— Quaere, 
whether  a  petition  to  parliament  on  matters  of 
General  iiSnbrtance,  is  such  a  publication  as  ren- 
fers^hcTe^tioner  kn  object offaircriti^^^^ 
comment.     Dunne  v.  Anderson,  3  Bing.  88  ,  10 

'"'^Z'^mV's^lon  and  proprietor  of  a 
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medical  institation,  having  petitioned  the  House 
of  Commons  against  qnacks  and  empirics,  the 
defendant,  the  proprietor  of  a  periodical  publica- 
tion, in  commenting  upon,  and  criticising  the 
petition,  used  expressions  charging  him  with 
ignorance  of  his  profession  generally,  and  of 
chemistry  in  particular.  The  plaintiff  sued  the 
defendant,  and  declared  against  him  for  libelling 
him  in  his  profession  of  a  surgeon  ;  and  the  jury 
were  directed  that  if  they  thought  the  writing 
complained  of  to  be  no  more  than  a  fair  com- 
ment on  the  petition,  it  was  no  libel ;  and  that 
they  were  to  consider  whether  the  publication 
imputed  to  the  plaintiff  ignorance  in  his  profes- 
sion of  a  surgeon,  or  merely  ignorance  of 
chemistry  ;  and  that  if  they  thought  the  latter, 
their  verdict  must  be  for  the  defendant.  The  jury 
having  accordingly  found  a  verdict  for  him,  the 
court  granted  a  new  trial.    lb. 

Parliamentary  Proeeadings.]— Faitliful  and 
&ir  reports  of  the  proceedings  in  parliament, 
although  disparaging  to  the  character  of  indivi- 
duals, arc  privileged  communications ;  in  the 
same  manner  as  similar  reports  of  proceedings 
in  courts  of  justice.  Wa^on  v.  Walfer,  4  L.  R,, 
Q.  B.  73  ;  38  L.  J.,  Q.  B.  84 ;  19  L.  T.  409  ;  17 
W.  R.  169 ;  8  B.  &  S.  671. 

Fair  and  legitimate  criticism  in  newspapers  on 
the  conduct  or  motives  of  individuals,  as  disclosed 
by  such  reports,  is  also  privileged.    lb. 

The  publication  of  a  particular  s[)eech  in  par- 
liament, for  the  purpose  or  with  the  effect  of  in- 
juring an  individual,  is  unlawful,  unless  bon&  fide 
published  by  a  member  for  the  information  of 
his  constituents.    lb. 

Beport  of  Fublio  Xeeting.] — ^The  conduct  of 
persons  at  a  public  meeting  held  for  the  purpose 
of  promoting  the  election  of  a  candidate  for  a 
seat  in  parliament  may  be  made  the  subject  of 
fair  and  bon&  fide  discussion  by  a  writer  in  a 
public  newspaper,  and  unfavourable  comments 
made  upon  such  conduct  in  the  oourse  of  such 
discussion  are  privileged.  Davis  v.  Duiwan^  9 
L.  R.,  C.  P.  396  ;  43  L.  J.,  C.  P.  185  ;  30  L.  T. 
464  ;  22  W.  R.  575. 

The  administration  of  the  poor  laws,  both  by 
the  government  department  and  by  the  local  au- 
thorities, including  the  conduct  of  the  medical 
officers,  is  matter  of  public  interest ;  but  the 
publication  of  a  report  of  proceedings  at  a 
meeting  of  poor-law  guardians,  at  which  ex  parte 
charges  of  misconduct  against  the  medical  officer 
of  the  union  were  made,  is  not  privileged  by  the 
occasion.  Purcell  v.  Sowler^  2  C.  P.  D.  216 ;  46 
L.  J.,  C.  P.  308  ;  36  L.  T.  416 ;  27  W.  R.  362 
— C.  A.  Affirming  judgment  of  the  Common 
Pleas  Division,  but  on  different  grounds,  1  C.  P.  D. 
781. 


Kewipaper  Baportf  of 

45  Vict.  c.  60,  s.  2. 


.I—Se^  44  & 


Fnblio  Xoeting — Fnblieatioii  of  Defitmatory 

Xatter.]  — The  publication  of  matter  defamatory 
of  an  individual  is  not  privileged,  because  the 
libel  is  contained  in  a  fair  report  in  a  newspaper 
of  what  passed  at  a  public  meeting.  Davi4on  v. 
Duncan,  7  El.  &  Bl.  229  ;  26  L.  J.,  Q.  B.  104  ;  3 
Jur.,  N.  S.  613. 

A  shareholder  of  a  railway  company  having 
summoned  a  meeting  of  shareholders,  at  which  he 
invited  others,  and  especially  the  reporters  for  the 


public  press,  to  attend,  and  at  this  meeting  made 
defamatory  comments  on  the  conduct  of  one  of 
the  directors,  relating  to  the  affairs  of  the  com- 
pany : — ^Held,  that  though  a  discussion  of  the 
matter  before  a  meeting  of  shareholders  would 
have  been  excused,  there  was  no  excuse  for  a 
publication  to  others  than  shareholders.  Par- 
ian^ V.  Surgey,  4  F.  &  F.  247. 

Kews]^per  Copying  Libel.] — If  a  report 

made  by  a  medical  officer  of  health  to  a  vestry 
board,  in  pursuance  of  the  Metropolis  Manage- 
ment Act  (18  &  19  Vict.  c.  120),  contains  libellous 
matter,  a  newspaper  proprietor  is  not  privileged 
in  publishing  it,  though  without  any  comment. 
Popham  V.  Pirkbvrti,  7  H.  &  N.  891 ;  31  L.  J., 
Ex.133;  8  Jur.,  N.  S.  179 ;  5L.  T.846;  10  W. 
R.  324. 

€.  Character  of  Servantt. 

Kot  Actionable  unless  False  and  Italicions.] — 

A  servant  cannot  maintain  an  action  against  hia 
former  master  for  words  spoken,  or  a  letter 
written  by  him,  in  giving  a  character  of  his  ser- 
vant, unless  the  latter  proves  the  malice  as  well 
as  falsehood  of  the  charge,  even  though  the 
master  makes  specific  charges  of  fraud.  Weather' 
$t(m  V.  HawkiTtSy  1  T.  R.  110. 

Though  a  letter  giving  a  false  character  of  a 
servant  may  be  the  ground  of  an  action,  yet,  if 
written  as  an  answer  to  a  letter  sent,  not  with  a 
view  to  obtaining  a  character,  but  with  an  in- 
tention of  obtaining  such  an  answer  as  should  be 
the  ground  of  an  action,  no  action  can  be  sus- 
tained.   King  V.  Waringj  5  Esp.  14. 

In  an  action  for  words  imputing  dishonesty  and 
bad  conduct  to  a  servant  by  which  she  has  lost  a 
place,  evidence  of  antecedent  good  conduct  is  ad- 
missible,   lb. 

'  In  an  action  by  a  servant  for  a  libel  in  the 
form  of  a  character,  it  is  necessary  to  shew  im- 
plied malice  by  directly  negativing  the  charge,  or 
express  malice  aliunde  ;  and  it  is  no  proof  of  ex- 
press malice  that  the  master  has  communicated 
to  the  party  inquiring  his  belief  as  to  misconduct, 
after  the  servant  had  quitted  his  service ;  nor 
that  he  has  made  a  similar  communication  to 
persons  from  whom  he  received  the  servant  with 
a  good  character.  Chiid  v.  Affleck,  4  M.  &  R. 
338  ;  9  B.  &  C.  403. 

In  answer  to  an  inquiry  as  to  the  character  of 
a  governess,  the  defendant  wrote  a  letter  in 
which  she  said,  "  I  parted  with  her  on  account  of 
her  incompetency,  and  not  being  lady-like  or 
good-tempered."  To  this  letter  there  was  the 
following  postscript : — "  May  I  trouble  you  to 
tell  her,  that,  this  being  the  third  time  I  have 
been  referred  to,  I  beg  to  decline  any  further 
applications."  In  an  action  by  the  governess 
against  the  defendant  for  writing  this  letter,  she 
gave  evidence  tending  to  negative  the  statement 
in  it  of  her  qualifications,  and  she  proved  that 
previously  the  writer  had  recommended  her  as  a 
governess.  The  judge  directed  the  jury,  that  the 
letter  being  an  answer  to  an  inquiry  into  the 
character  of  a  servant,  primA  facie  it  was  privi- 
leged, but  that  the  letter  itself  and  the  facts 
proved  were  some  evidence  for  them  that  the 
writer  was  actuated  by  express  malice,  to  rebut 
any  inference  of  which  the  defendant  might  have 
given  evidence  to  shew  that  the  statement  itself 
of  the  character  was  a  true  one,  or  that  she  be- 
lieved, or  had  reason  to  believe,  it  to  be  a  true 
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one : — Held,    that   tbis   direction   was     right. 
Fimntain  v.  Boodle,  2  G.  &  D.  455  ;  3  Q.  B.  5. 

The  plaintifF,  a  domestic  servant,  about  to 
enter  the  service  of  B.,  referred  B.  for  her 
character  to  the  defendant,  in  whose  service  the 
plaintiff  had  been.  The  defendant  being  unwell, 
her  husband  answered  the  application,  and  gave 
the  plaintiff  a  good  character,  and  B.  took  the 
plaintiff  into  service.  The  defendant  recovei*ed, 
and  in  a  letter  written  to  B.  on  other  matters, 
said  that  she,  the  defendant,  had  lately  been 
much  imposed  upon  in  her  kitchen.  B.  in  con- 
sequence made  further  inquiries  of  the  defendant 
as  to  the  plaintiff's  character ;  and  the  defendant 
in  answer  spoke  the  words  complained  of,  viz., 
that  she  suspected  the  plaintiff  of  dishonesty. 
The  jury,  in  answer  to  the  judge,  found  that  the 
defendimt  intended  by  her  letter  to  induce  in- 
quiries on  B.^8  part  as  to  the  plaintiff ;  and  they 
found  a  verdict  for  the  pluntiff  : — Held,  that  the 
defendant  was  bound  to  correct  any  error  as  to 
the  plaintiff's  character,  into  which  she  supposed 
B.  to  have  been  led  by  the  answer  to  B.'s  former 
application;  and  that  the  words  were  spoken 
under  such  circumstances  as  prim&  facie  to  be 

Erivileged.     Gardner  v.  Slade,  13  Q.  B.  796  ;  18 
u  J.,  Q.  B.  334  ;  13  Jur.  826. 
Held,  also,  that  the  facts  that  the  defendant 
alluded  to  the  plaintiff,  and  induced  inquiries 
about  her,  were  not  evidence  of  malice,    ih. 
See  also  Wehb  v.  Eatt,  col.  289. 

Lettan  from  Employer  to  Employed.]— The 
defendant,  the  wife  of  a  tradesman,  being  in- 
formed that  a  female  assistant  in  her  husband*s 
employment  was  dishonest,  wrote  at  his  request 
and  sent  a  letter  accusing  her  of  theft,  and 
Rtrongly  reproaching  her.  On  an  indictment  for 
.libel : — Held,  that  &e  occasion  was  privileged, 
and  that,  therefore,  in  the  absence  of  malice  the 
defendant  was  not  liable ;  and  held,  also,  that 
the  terms  of  a  letter  under  such  circumstances 
could  not  be  too  nicely  criticized.  Beg,  v.  Perry, 
15  Ck)X,  C.  C.  169. 

A  master  having  given  notice  of  dismissal  to 
his  footman  and  cook,  they  separately  went  to 
him  and  asked  his  reason  for  cuscharging  them, 
when  he  told  each  (in  the  absence  of  the  other) 
that  he  (or  she)  was  discharged  because  both  had 
been  robbing  him  ;  whereupon  each  brought  an 
action  for  the  words  so  spoken  to  the  other  : — Held, 
a  privileged  communication,  and  not  defamatory. 
Manhy  v.  WiU  and  JEaHmead  v.  WiU,  18  C.  B. 
644  ;  35  L.  J.,  C.  P.  294  ;  2  Jur.,  N.  S.  1004. 

A  letter  addressed  to  a  person  on  whose  recom- 
mendation the  writer  had  taken  the  plaintiff  into 
his  service,  to  the  effect  that  his  conduct  had  not 
justified  the  character  given  of  him,  that  he  had 
left  a  balance  unaccounted  for,  and  that  he 
ought  not  to  be  recommended  for  morality  or 
honesty,  is  a  privileged  communication.  Dixon 
V.  Paraont,  1  F.  &  F.  24. 

CommunieatioiL  in  Intareits  of  Soeietj.] — ^A 
report  unfavourable  to  W.  had  been  drawn  up  by 
the  Charity  Organization  Society,  and  was  shewn 
to  persons  who  made  inquiries  from  the  society 
about  W.*8  character,  with  a  view  to  giving  her 
charitable  assistance.  In  an  action  by  W. 
against  the  society  for  libel  the  judge  directed 
the  jury  that  the  communication  was  privileged, 
and  16ft  to  them  the  question  whether  malice  in 
fact  was  proved,  which  the  jury  negatived.  On 
appeal  from  the  Queen's  Bench  Division,  which 


had  refused  a  rule  nisi  for  a  new  trial : — ^Held, 
that  the  communication  was  privileged,  and  that 
it  was  not  made  out  that  the  verdict  negativing 
express  malice  was  against  evidence.  Where  a 
person  is  so  situated  that  it  becomes  right  in  the 
interests  of  society  that  he  should  tell  to  a  third 
person  certain  facts,  then,  if  he  bon&  fide  and 
without  malice  does  tell  them,  it  is  a  privileged 
communication.  Waller  v.  Lock  or  Loch,  7  Q. 
B.  D.  619  ;  51  L.  J.,  Q.  B.  274  ;  45  L.  T.  242  ;  30 
W.  R.  18  ;  46  J.  P.  484— C.  A. 

Third  Person  Present.] — The  defendant,  sus- 
pecting his  shopman  had  embezzled  a  sum  of 
money  which  he  had  received  for  goods  sold  by 
him  in  the  shop,  charged  him  with  the  embezzle- 
ment in  the  presence  of  a  neighbour,  whom  he 
had  called  in  to  hear  what  took  place  when  he 
discharged  him  from  his  service.  Afteiwards  his 
brother  called  upon  the  defendant  to  ask  him  why 
he  had  refused  to  give  the  plaintiff  a  character, 
and  in  answer  to  questions  put  by  his  brother,  the 
defendant  spoke  the  following  words, "  He  has 
robbed  me.  I  believe  he  has  robbed  me  for  years 
past.  I  can  prove  it,  from  the  circumstances 
under  which  he  has  been  discharged  by  me  : " — 
Held,  that  the  words  spoken  on  both  occasions 
were  privileged  communications,  and  there  being 
no  evidence  of  express  malice,  there  was  no  ques- 
tion for  the  jury.  Ihylor  v.  Hawkins,  16  Q.  B. 
308  ;  20  L.  J.,  Q.  B.  313  ;  15  Jur.  746. 

Held,  also,  that  though  there  was  only  evi- 
dence of  one  embezzlement,  the  excess  in  the 
words  spoken  on  the  second  occasion  was  not 
evidence  of  express  malice  to  be  left  to  the  jury. 
lb. 

Where  there  is  Evidence  of  Kaliee  to  go  to 
a  Jury.] — ^Although  a  master  is  not  in  general 
bound  to  prove  the  truth  of  a  character  given  by 
him  to  a  person  applying  for  the  character  of  his 
servant,  yet  if  he  officiously  states  any  trivial 
misconduct  of  the  servant  to  a  former  master,  in 
order  to  prevent  him  giving  a  second  character, 
and  then  himself,  upon  application  for  a  cha- 
racter, gives  the  servant  a  bad  character,  the 
truth  of  which  he  is  not  able  to  prove,  the  jury 
may,  from  these  circumstances,  infer  malice  on 
the  part  of  the  master,  in  an  action  against  him 
by  tbe  servant.  Bogers  v.  Clifton,  3  B.  &  P.  587. 

A  statement  made  by  a  late  master  of  a  servant 
to  another  person  who  had  thoughts  of  engaging 
that  servant,  is  not  privileged,  where,  from  other 
evidence,  though  of  a  slight  description,  the  jury 
has  inferred  actual  malice.  XeUy  v.  Partington, 
2  N.  &  M.  460 ;  4  B.  &  Ad.  700. 

If  a  master,  in  giving  the  character  of  a  ser- 
vant, states  in  a  letter  certain  facts,  the  master, 
in  defence  of  an  action  brought  by  his  servant 
for  libel,  is  not  bound  to  prove  the  truth  of  every 
&ct  he  stated  :  it  is  enough  that  he  gives  such 
evidence  as  convinces  the  jury  that  he  wrote 
what  he  did  with  an  honest  conviction  of  its 
truth.    lb. 

Volnntary  Statement.] — ^Where  a  master,  with- 
out being  applied  to,  volunteers  to  give  an  im- 
favourable  character  of  a  discarded  servant,  it  is 
prim&  facie  malicious,  and  not  a  privileged 
communication.  Pattiton  v.  Jones,  3  M.  6^  R. 
101 ;  8  B.  &  C.  578. 

Where  Ezpreitioni  exceed  Privilege.]— A. 
being  dissatisfied  with  B.,  his  gardener,  gave 
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him  notice  to  leave,  aiid  wrote  a  letter  to  C,  who 
had  recommended  him,  knowing  at  the  time  that 
B.  had  applied  to  C.  to  recommend  him  to  another 
situation ;  and  in  that  letter  stated,  *'  I  had 
another  scene  with  B.  in  mj  garden  ;  he  was  ex- 
tremely violent,  came  towards  me  with  an  open 
clasp-knife  in  his  hand,  and  his  eyes  starting 
from  their  sockets  with  rage,  a  perfect  raving  mad- 
man:"— Held,  that  the  communication  was  not 
privileged,  as  there  were  expressions  in  the  letter 
clearly  in  excess  of  the  occasion.  Fryer  v. 
Kinnerdey,  15  C.  B.,  N.  S.  422 ;  83  L.  J.,  C.  P. 
96 ;  10  Jur.,  N.  6.  U\  ;  9  L.  T.  415 ;  12  W.  R. 
155. 


f,  .1*  to  Tradesmen  and  their  Dealing*, 

Statement  as  to  Solvenej.] — A.,  a  trader,  being 
indebted  to  B.  upon  an  unexpired  credit,  employs 
C.  to  sell  his  goods  by  auction,  and  absents  him- 
self under  circumstances  sufficient  to  induce  B. 
to  believe  that  an  act  of  bankruptcy  has  been 
committed.  B.  gives  notice  to  C.  not  to  pay 
over  the  proceeds  to  A.,  "  he  having  committed 
an  act  of  bankruptcy."  In  an  action  by  A. 
against  B.,  charging  this  notice  as  a  libel : — 
Held,  by  Tindal,  C.  J.,  and  Coltman  and  Erie, 
JJ.,  to  be  a  privileged  communication ;  dis- 
sentiente  Cresswell,  J.  Jilachham  v.  Pugh,  2  C. 
B.  611 ;  15  L.  J.,  C.  P.  290. 

Statement  prejudicial  to.]— If  B.,  a  tradesman, 
is  dismissed  from  serving  A.,  one  of  his  customers, 
A.  stating  as  the  reason  of  it,  that  B.  charged  for 
goods  never  delivered,  and  B.,  after  this,  writes  a 
letter  to  A.,  vindicating  himself,  and  imputing 
the  dishonesty  to  a  servant  of  A.,  this  is  a  privi- 
leged communication,  if  it  is  honi  fide  and  with- 
out malice.  Coward  v,  Wellington,  7  C.  &  P. 
531. 

Where  a  person  originates  false  reports  pre- 
judicial to  a  tradesman,  and  being  called  on  by 
the  employei'S  of  the  tradesman  to  examine  the 
matters  complained  of,  repeats  to  them  the  false 
statements,  such  statements  are  not  privileged 
communications.  JSniith  v.  Mathews,  1  M.  & 
Bob.  151. 

If  A.  has  sold  goods  to  B..  a  tradesman,  and 
before  the  delivery  of  them  C,  without  being 
asked  or  solicited  in  any  way  to  do  so,  speaks 
words  injurious  to  the  credit  of  B.  as  a  trades- 
man, this  is  not  a  privileged  communication ; 
but  if  he  had  been  asked  by  A.  as  to  the  credit  of 
B.,  it  would  have  been  so.  Xing  v.  Watts,  8  C. 
&  P.  614. 

Although  a  customer  may  use  words  of  reason- 
able remonstrance  or  complaint  to  a  ti-adesman, 
and  the  words,  though  defamatory,  may  be  ex- 
cused by  the  occasion,  yet  if,  from  the  expressions 
used,  or  the  circumstances  of  the  time  and  place 
of  speaking,  it  appears  that  they  were  spoken 
with  unnecessary  violence  or  publicity,  then 
they  go  beyond  the  occasion,  and  there" \iill  be 
evidence  of  malice  by  which  the  excuse  will  be 
taken  away.  Oddy  v.  Paulet  (Lord),  4  F.  &  F. 
1009. 

Cautioning  as  to— TFnasked.]— Quaere,  whether 
a  caution  bon&  fide  given  to  a  tradesman,  with- 
out any  inquiry  on  his  part,  not  to  trust  another, 
falls  within  the  exception  as  to  privileged  com- 
munications. By  Tindal,  C.  J.,  and  Erie,  J.,  that 
it  does.    By  Coltman  and  Cresswell,  JJ.,  that  it 


does  not.    Bennett  v.  Beacon,  2  C.  B.  628 ;   15 
L.  J.,  C.  P.  289. 

In  Answer  to  Inquiry.] — If  A.  is  going  to 


have  dealings  with  B.,  and  he  makes  inquiries  of 
C,  who  gives  A.  information  respecting  B.,  thin 
is  a  privileged  communication,  as  every  one  is 
quite  at  liberty  to  state  his  opinions  bond,*  fide  of 
the  respectability  of  a  party  thus  inquired  alx)ut. 
Storey  v.  Challands,  8  C.  &  P.  234. 

Cirenlar  sent  by  Secretary  to  Xembers  of 
Society  for  Protection  of  Trade.] — ^A  circular 
letter  sent  by  the  secretary  to  the  members  of 
a  society  for  the  protection  of  trade  against 
sharpers  and  swindlers,  furnishing  information 
I'cspccting  certain  bill  transactions,  is  liot  a 
privileged  communication.  Getting  v.  Foss^  3  C. 
&  P.  160. 


%  Otlier  Cases, 

Criticism  of  Scheme  sabmitted  to  the  Admi- 
ralty.]— ^A  naval  architect,  in  1867,  submitted 
to  the  Admiralty  pi-oposals  for  the  conversion  of 
I  the  old  wooden  line-of-battlc  ships  of  the  navy 
t  into  ironclad  turret-ships.  His  proposals  were 
;  considered  by  the  Admiralty,  and  rejected.  In 
September,  1870,  the  ironcLad  turret-ship  Cap- 
tain, whilst  on  a  cruise,  capsized  and  sank  with 
all  hands.  This  disaster  caused  great  excitement 
and  anxiety  in  the  public  mind;  and,  with  a 
view  to  explain  the  circumstances  under  which 
the  Captain  had  been  sent  to  sea,  as  well  as  the 
general  course  pursued  by  the  board  with  refer- 
ence to  the  placing  the  navy  in  a  proper  condi- 
tion to  meet  the  exigencies  of  modern  naval 
warfare,  a  minute  was  prei)ared  by  the  first  lonl 
of  the  Admii-alty  for  presentation  to  parliament . 
during  the  approaching  session.  This  minute 
referred  to  and  criticized  the  plans  of  convei-sion 
proi)osed  by  the  plaintiff ;  and  in  a  note  was  in- 
serted a  letter  upon  the  subject  addressed  tc  the 
board  in  September,  1867,  by  the  controller  of 
the  navy,  which  letter  contained  this  passage  : 
"These  plans  would  have  no  weight  whatever 
from  the  known  antecedents  of  their  author,  but 
they  derived  weight  from  the  approval  of  Mr. 
Watts,  the  late  chief  constructor  of  the  Navy,-' 
and  concluded  by  rcc<3mmending  their  rejection. 
The  minute  was  by  oixler  of  the  lords  of  the  Ad- 
miralty printed  by  the  Queen's  printer;  and 
copies  of  it  were  publicly  sold  by  him  before  the 
meeting  of  parliament.  At  the  trial  of  an  action 
for  this  alleged  libel,  the  judge — assuming  the 
letter  to  be  prim&  facie  libellous,  and  it  being 
conceded  that  the  publication  was  without  malice 
— nonsuited  the  plaintiff,  on  the  ground  that  it 
was  a  fair  criticism  upon  a  matter  of  public  and 
national  importance,  and  therefore  privileged  : — 
Held,  by  Willes,  Byles  and  Brett,  JJ.,  that  the 
nonsuit  was  right ;  but  by  Grove,  J.,  that  the 
publication  was  not  privileged  as  being  of  public 
and  national  importance  or  interest,  within  the 
limits  marked  by  prcvious  decisions,  and  that  it 
was  not  in  the  nature  of  a  fair  criticism  of 
matter  before  the  public,  or,  at  all  events,  that 
it  was  not  so  clearly  within  the  limits  of  such 
privilege  as  to  be  removed  from  the  consideratioii 
of  a  jury.  Uenwood  v.  Harrison,  7  L.  R.,  C.  P. 
606  ;  41  L.  J.,  C.  P.  206 ;  26  L.  T.  938  ;  20  W.  R. 
1000. 

As  to  Circnlation  of  Paper.] — The  circulation 
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and  position  of  a  newspaper  are  not  matters  of  | 
general  public  interest,  and  a  discussion  on  the  ! 
Kubject  is  not  protected  if  libellous.  Latimer  v.  1 
WcMtem  Mailing  News  Company^  25  L,  T.  44.      \ 

Letter  of  IndiTidiua  to  Pnblie  Person.]— The  , 
memorial  of  a  tradesman  addressed  to  the  secre- 1 
tary  at  war,  complaining  of  the  conduct  of  a 
half-pay  officer  in  the  army,  for  not  having  paid 
a  debt  due  to  him,  and  stating  the  facts  of  his 
case  fairly  and  honestly,  according  to  his  opinion 
and  understanding  of  such  facts,  is  not  the  sub- 
ject of  an  action  for  a  malicious  libel,  although 
the  statement  of  those  facts  is  derogatory  to  the 
character  of  the  officer.  Fairvtan  y.  /rr*,  1  D. 
&  R.  252  ;  5  B.  &  A.  642  ;  1  Chit.  85. 

^  letter  written  to  the  postmaster-general,  or 
to  the  secretary  to  the  general  post-office,  com- 
plaining of  misconduct  in  a  postmaster  is  not  a 
libel,  If  it  was  written  as  a  bond  Me  complaint 
to  obtain  redress  for  a  grieyance,  that  the  party 
really  belieyed  he  had  suffered  ;  and  particular 
expressions  are  not  to  be  strictly  scrutinized,  if 
the  intention>of  the  writer  was  good.  Woodward 
V.  Lander,  6  C.  &  P.  548. 

A  letter  written  by  a  priyate  iudiyidual  to  a 
public  officer,  complaining  of  the  misconduct  of 
a  j)eTSon  under  him,  is  not  priyileged  from  dis- 
dfjsnre  as  an  official  communication.  BlaJte  v. 
PUfold,  1  M.  &  Rob.  198. 

But  if  bonft  fide  made,  and  without  malice, 
such  communication  is  not  actionable  as  libel- 
lous, ^though  the  charges  may  not  be  true.    lb. 

Proeeedings  before  Xagistrates.]  —  In  an 
action  for  libel  there  is  no  distinction  between  a 
mere  ex  parte  inyestigation  before  a  magistrate, 
and  the  regular  proceedings  in  a  court  of  law  ; 
and  therefore  a  defendant  cannot  set  up  in 
answer  to  it  any  priyilege,  on  the  ground  that 
the  libel  complained  of  was  a  report  of  a  mere 
preliminary  inyestigation  before  a  magistrate, 
such  distinction  being  abolished.  Pinrro  y.  Good' 
lake,  15  L.  T.  676. 

Statement  firom  Oovemor  of  Proyinee  to  his 
Attoraey-OeneraL] — The  deliyeiy  of  a  pamphlet 
by  the  goyemor  of  a  distant  province  to  his 
attorney-general,  not  for  any  public  purpose, 
but  in  order  that  he  might  peruse  it,  is  such  a 
publication  as  will  make  him  responsible  in  an 
action  if  the  pamphlet  is  a  libel.  W'yait  v.  Gore, 
Holt,  299. 

Letter  from  Creditor  to  Chief  Commissioner  of 
Debtors*  Court.] — ^A  letter  written  by  an  op- 
posing creditor  to  the  chief  commissiouer  of  the 
insolyent  debtors'  court,  previously  to  the  hear- 
ing of  an  insolvent's  case,  is  not  a  privileged 
oommnnication.  Gould  v.  Ilulme.  3  C.  k.  P. 
i;25. 

Wlisre  Snspieion  of  Theft  Committed*] — A., 
suspecting  B.  of  stealing  meat  from  his  shop, 
accused  her  of  having  done  so  (no  one  being  by 
at  the  time).  B.  thereupon  applied  to  a  police 
magistrate  for  a  summons  against  A.  A.,  meet- 
ing a  third  person,  who  was  in  the  shop  at  the 
time  the  supposed  larceny  was  committed,  told 
him  that  proceedings  had  been  taken  against 
him,  and  said  to  him,  "  You  were  in  the  shop  ; 
did  not  yon  see  her  take  it  ?" — Held,  a  privileged 
communication.  Force  v.  Warrcii,  15  C.  B., 
X.  S.  806. 


A.  having  accused  B.  of  stealing  meat,  a  friend 
of  the  latter,  to  whom  she  had  mentioned  the 
i&cty  called  at  A.'s  shop  and  asked  him  if  he  had 
accused  B.  of  stealing,  to  which  A.  answered, 
"  Yes,  and  I  believe  it  to  be  true  :" — Held,  not  a 
privileged  communication.    Ih, 

A.  obtains  a  warrant  to  search  the  house  of  B. 
for  goods  suspected  to  be  stolen,  and  in  accom- 
i)anying  the  officer  to  execute  the  warrant,  tells 
him  that  B.  has  robbed  him  : — Held,  not  a  privi- 
leged communication.  Baiicaster  v.  Hewton,  2 
M.  &  R.  176. 

An  imputation  of  felony  made  in  the  presence 
of  a  third  person,  a  stranger  to  the  parties  and 
not  an  officer  of  justice,  is  not  necessarily  an 
unauthorized  communication.  Podm^rre  v.  Lau:- 
renee,  3  P.  &  D.  209  ;  11  A.  &  E.  380  ;  4  Jur. 
458. 

The  defendant,  who  had  lodged  in  the  house  of 
the  plaintiff,  conceiving  that  he  had  while  there 
lost  certain  documents,  and  imagining  that  the 
plaintiff  had  abstracted  them  from  a  box  in 
which  he  kept  them,  wrote  a  letter  to  the  plain- 
tiff's wife,  stating  his  loss  and  his  suspicions  in 
language  seriously  reflecting  upon  the  character 
of  the  plaintiff,  and  intimating  that  unless  he 
should  think  proper  to  return  them  he  would 
expose  him  : — Held,  that  the  occasion  did  not 
justify  the  writing  of  the  letter,  so  as  to  make 
it  a  priyileged  communication,  and  that  the 
plaintiff  was  entitled  to  recover  damages, 
although  the  jury  negatived  malice.  Wenma7i 
v.  A«h,  13  C.  B.  837  ;  1  C.  L.  R.  592  ;  22  L.  J., 
C.  P.  190;  17  Jur.  579. 


Xere  prim&  facie  Oround  of  Snspioion.] 


— The  defendant,  having  a  prim4  facie  ground 
of  suspicion,  which  afterwards  proved  to  bo 
unfounded,  that  he  was  being  robbed  by  one 
of  his  assistants  and  the  plaintiff,  made  certain 
inquiries  from  two  persons  having  no  connexion 
with  the  matter.  To  each  person  the  defendant 
said  that  the  plaintiff  had  robbed  him,  and  that 
he  would  get  him  imprisoned  : — Held!,  that  the 
occasion  was  not  privileged.  Ila  rrixon  v.  Fraser, 
29  W.  R  652. 

Pnblioatieii  by  Connsel  subsequent  to  Case.] 
— Semble,  that  although  it  may  be  lawful  for  a 
counsel  in  the  discharge  of  his  duty  to  utter 
matter  injurious  to  individuals,  yet  the  subse- 
quent publication  of  such  slanderous  matter  is 
not  justifiable,  unless  it  is  shewn  that  it  was 
published  for  the  purpose  of  giving  the  public 
information  which  it  was  fit  and  proper  for  them 
to  receive,  and  that  it  was  warranted  by  the 
evidence.  FUtU  v.  Pike,  6  D.  &  R.  528  ;  4  B.  & 
C.  473. 

Imputotion  of  Dishonesty.]— It  was  stated  in 
the  police-sheets  issued  and  read  to  the  metro- 
politan police  that  -an  inspector  of  hackney- 
carriages  had  been  dismissed  for  having  made 
out  accounts  for  amounts  claimed  to  be  due 
from  him,  founded  on  a  misrepresentation  of 
duties  alleged  to  have  been  performed  : — Held, 
that  the  publication  was  a  libel  and  was  not 
privileged.    Jackson  v.  Mayne,  19  L.  T.  399. 

iii.  Fvidimce  of  Malice  to  rebut  Privilege, 

Generally.] — ^Where  the  words  are  spoken  on 
a  priyileged  occasion,  the  plaintiff  will  be  non- 
suited, unless  evidence  of  express  malice  is  given. 


251 


DEFAMATION— Ordinary/  Gases. 


252 


Caulfield  v.  WliUtoorth,  18  L.  T.  527  ;  16  W.  E. 
936. 

Proof  that  the  words  are  false,  without 
evidence  that  they  are  false  to  the  defendant's 
knowledge,  will  not  entitle  the  plaintiff  to  have 
the  question  of  malice  left  to  the  jury.    Ih. 

A  communication  being  shewn  to  be  privi- 
leged, it  lies  on  the  plaintiff  to  prove  malice  in 
fact ;  in  order  to  entitle  him  to  have  the  ques- 
tion of  malice  left  to  the  jury,  he  need  not  shew 
circumstances  necessarily  leading  to  the  conclu- 
sion that  malice  existed,  or  such  as  ai'e  incon- 
sistent with  its  non-existence,  but  they  must  be 
such  as  raise  a  probability  of  malice,  and  be 
more  consistent  with  its  existence  than  with  its 
non-existence.  Somerville  v.  Hawkins,  10  0.  B. 
583  ;  20  L.  J.,  C.  P.  131 ;  15  Jur.  460. 

Freinmption  of  Absenee  of  XaUoe.] — When  a 
letter  containing  defamatory  words  is  written 
upon  a  privileged  occasion,  surrounding-  circum- 
stances are  to  be  considered  in  determining 
whether  the  words  used  are  so  much  too  violent 
for  the  occasion  as  to  rebut  the  presumption  of 
the  absence  of  malice  arising  from  the  privilege 
of  the  occasion  ;  and  if  from  surrounding  cir- 
cumstances it  appears  that  the  words  are  capable 
of  two  constructions,  one  of  which  is  compatible 
with  the  absence  of  malice,  then  the  presump- 
tion of  the  absence  of  malice  which  existed  m 
the  firet  instance  from  the  privilege  of  the 
occasion  should  be  allowed  to  prevail  throughout. 
Sjnll  V.  Maule,  4  L.  R.,  Ex.  232  ;  38  L.  J.,  Ex. 
138  ;  20  L.  T.  676  ;  17  W.  R.  805— Ex.  Ch. 

In  Caies  where  Impntation  Falie.] — Express 
malice  may  be  proved  if  evidence  that  the  impu- 
tation is  in  part  false,  even  where  the  communi- 
cation is  of  such  a  nature  as  to  raise  a  primft 
facie  presumption  of  absence  of  malice.  Blugg 
V.  St'urt,  10  Q.  B.  899  ;  16  L.  J.,  Q.  B.  39  ;  11 
Jur.  1011— Ex.  Gh. 

At  the  trial  of  an  action  for  slander,  the  plain- 
tiff's witnesses  proved  that  the  slanderous  state- 
ments were  untrue  in  fact,  but  also  that  they 
were  the  natural  and  reasonable  inferences  from 
what  took  place  and  they  professed  to  describe  ; 
and  that  the  defendant  was  present  at  the  occur- 
rence to  which  the  slanderous  statements  re- 
ferred. The  judge  ruled  that  the  occasion  was 
privileged ;  but  that  the  plaintiff  must  have  a 
verdict  unless  the  defendant  proved  that  the 
statements  were  made  without  malice  : — Held,  a 
right  direction ;  the  presence  of  the  defendant 
being  some  evidence  that  the  statements  were 
made  with  a  knowledge  that  they  were  untrue. 
JIartwell  v.  VcMey,  3  L.  T.  276. 

Where  an  underwriter,  in  discussing  with  an 
agent  of  the  assured,  a  claim  on  his  part  as  for 
a  total  loss,  made  a  statement  purporting  to  be 
founded  on  a  letter  of  the  assured  which  he  pro- 
f eased  to  have  seen,  implying  a  design  to  make 
such  claim  dishonestly,  no  such  letter  having 
been  written : — Held,  that  the  occasion  was  pri- 
vileged, but  whether  the  communication  was  so 
would  depend  on  the  motive  with  which  it  was 
made,  and  whether  there  was  a  mere  mistake  or 
a  statement  wilfully  false.  Hancock  v.  CasCf  2 
F.  &F.  711. 

Statements  made  inbseqnent  to  Libel.] — When 
a  libel  or  slander  is  prim&  facie  a  privileged  com- 
munication, it  is  open  to  the  plaintiff  to  put  in 
evidence  statements  made  by  the  defendant  sub- 


sequently to  the  libel,  as  tending  to  shew  malice 
in  the  defendant  at  the  time  of  publication  of 
such  libel.  The  judge  ought  especially,  if  there 
is  a  considerable  interval  between  such  state- 
ments and  the  publication,  to  direct  the  jury  to 
consider  whether  such  subsequent  statements 
might  not  refer  to  something  which  happened 
sul^quently  to  the  libel,  so  as  not  to  shew  malice 
in  the  defendant  at  the  time  of  the  publication 
of  the  libel  charged.  Hemming g  v.  Gannon,  £1. 
Bl.  &  El.  346  ;  27  L.  J.,  Q.  B.  252  ;  4  Jur.,  N.  S. 
834. 

Xotive  to  be  Considered.] — Defamatory  words 
carry  with  them  prim^  facie  evidence  of  malice, 
which  may  be  rebutted  by  evidence  of  the  occr- 
sion  upon  which  they  were  spoken  ;  if  that  opca- 
sion  is  such  as  to  render  them  privileged,  and  if 
nothing  further  appears  from  the  evidence  given 
in  support  of  the  ^laintiff^s  case,  the  judge  ought 
to  direct  a  nonsuit ;  but  If  any  additional  evi- 
dence is  given  from  which  the  jury  may  infer 
that  the  defendant  did  not  honestly  believe  the 
imputations  to  be  true,  or  that  he  was  actuated 
by  some  sinister  motive  and  not  by  an  honest 
desire  to  discharge  his  duty,  the  judge  is  bound 
to  leave  the  case  to  the  jury,  who  are  to  say 
whether  the  defendant  spoke  the  words  under 
the  influence  of  a  sinister  motive  or  not.  Jack- 
son  V.  Hopperton,  16  C.  B.,  N.  S.  829  ;  10  L.  T. 
529  ;  12  W.  R.  913. 

Intemperate  Langnacre.] — ^When  the  occasion 
is  privileged,  mere  intemperance  of  language, 
though  forming  evidence  of  malice,  will  not 
operate,  if  malice  is  negatived,  to  take  away  the 
privilege.  C&wles  v.  Potts,  34  L.  J.,  Q.  B.  247  ; 
11  Jur.,  N.  S.  946  ;  13  W.  R.  858. 

The  plaintiff,  a  printer  at  Maidstone,  had  been 
employed  by  the  defendant,  the  deputy  clerk  of 
the  peace  for  the  county,  to  print  the  register  of 
electors  for  the  county,  the  expense  of  which  is 
defrayed  from  the  county  rate,  and  allowed  by 
the  justices  at  quarter  sessions.  In  1854,  the 
defendant  employed  another  printer,  who  agreed 
to  do  the  work  at  a  lower  rate  than  that  which 
the  plaintiff  required,  and  he  wrote  a  letter  to 
the  finance  committee,  appointed  to  superintend 
such  expenses,  in  the  conclusion  of  which  he  im- 
puted improper  motives  to  the  plaintiff  in  the 
demand  which  he  had  made,  and  accused  him  of 
an  "attempt  to  extort  a  considerable  sum  of 
money  from  the  county  by  misrepresentation." 
In  an  action  for  libel : — Held,  that  the  occasion 
of  writing  the  letter  primd.  facie  rebutted  the 
presumption  of  malice,  but  that  it  was  a  question 
for  the  jury  whether  the  sentence  complained  of 
as  exceeding  the  privilege  was  evidence  of 
malice.  Cooke  v.  Wildes,  5  El.  &  Bl.  329  ;  3  C. 
L.  R.  1090 ;  24  L.  J.,  Q.  B.  367  ;  1  Jur.,  N.  S. 
610. 

Where  Xalice  mnst  be  Implied.]  —The  defen- 
dant having  some  cause  for  suspicion,  went  to 
the  plaintiff's  relations,  and  charged  him  with 
theft ;  it  appearing,  however,  that  his  object  in 
making  the  communication  was  rather  to  com- 
promise the  felony  than  to  promote  inquirj',  or 
to  enable  the  relations  to  redeem  the  plaintiff's 
character  : — Held,  that  this  was  not  a  privileged 
communication,  that  malice  must  be  implied,  and 
that  the  existence  of  it  was  not  a  fact  to  be  left 
to  the  consideration  of  a  jury.  Hooper  v.  Trus- 
eott,  2  Bing.  N.  C.  467  ;  2  Scott,  672. 
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How  to  bo  loft  to  tko  Jury.] — It  is  a  question 
of  law  to  be  determined  by  the  judge,  whether 
the  occasion  of  publishing  defamatory  matter  is 
such  as  to  repel  the  inference  of  malice,  eo  as  to 
constitnte  a  privileged  communication ;  and  if 
at  the  close  of  the  plaintiffs  case  he  is  of  opinion 
that  the  communication  is  privileged,  and  there 
13  no  evidence,  intrinsic  or  extrinsic,  of  malice  in 
fact,  the  judge  ought  to  nonsuit ;  but  wherever 
there  is  evidence,  either  intrinsic  or  extrinsic,  of 
malice  to  answer  the  immunity  derived  from  the 
occasion  of  the  publication,  that  question  must 
be  determined  by  the  jury.  Cook  v.  Wildes^  5 
El.  &  BL  329  ;  24  L.  J.,  Q.  B.  367  ;  1  Jur.,  N.  S. 
610. 

In  an  action  for  a  libel,  where  the  judge  has 
decided  that  the  occasion  of  publication  was 
justifiable,  so  as  to  render  the  alleged  libel  a 
privileged  communication,  the  plaintiff,  without 
offering  any  fresh  evidence,  is  entitled  to  have 
the  lil^l  itself  submitted  to  the  jury,  in  order 
that  they  may  say  whether  it  does  not  on  the 
face  of  it  shew  express  malice.  Oilpm  v.  Finder, 
9  Ex.  615 ;  23  L.  J.,  Ex.  152 ;  18  Jur.  292— 
Ex.  Ch. 

Where,  in  an  action  for  slandering  the  plain- 
tiffs as  bankers,  it  was  proved  that  W.  said  to 
the  defendant,  "I  hear  that  you  say  that  the 
plaintiff'  bank  at  M«  is  stopped ;  is  it  true  ? " 
and  the  defendant  answered,  **  Yes,  it  is.  I  was 
told  80.  It  was  reported  at  C,  and  nobody 
would  take  their  bills ;  and  I  came  to  town  in 
consequence  of  it  myself:" — Held,  that,  as  in 
actions  of  slander  there  are  two  sorts  of  malice, 
one  in  law  and  the  other  in  fact,  it  ought  to 
have  been  left  to  the  jury  to  say,  firet,  whether 
the  defendant  understood  W.  as  asking  for  infor- 
mation, and  whether  he  had  uttered  the  words 
merely  by  way  of  honest  advice  to  regulate  W.'s 
conduct ;  and  if  they  were  of  that  opinion,  se- 
condly, whether,  in  so  doing,  he  was  guilty  of 
any  malice  in  fact.  Brmiiuge  v.  Prosacr,  6  D.  & 
B.  296  ;  4  B.  &  C.  247  ;  1  C.  &  P.  475. 

A.,  having  undertaken  to  build  a  house  for  B., 
employed  C,  a  carpenter,  to  do  some  of  the  wood- 
work, for  which  A,  had  given  an  estimate.  The 
biU  sent  in  having  exceeded  the  estimate,  B. 
applied  to  B.  to  recommend  him  a  surveyor  to 
measure  the  work,  upon  which  D.  told  B.  that 
he  had  seen  C.  take  away  some  of  the  quartcr- 
Ings  ;  B.  informed  A.  of  it,  who  came  to  D.  and 
adced  him  did  he  say  so  ;  to  which  D.  answered, 
**Yes,  I  saw  the  man  employed  by  you  take 
from  B.*s  house  two  long  pieces  of  quartering ;  I 
ballooed  to  the  man."  In  an  action  of  slander 
1>y  C.  against  D.,  the  judge  left  it  to  the  jury  to 
say,  whether  the  words  imputed  felony ;  and,  if 
they  thought  they  did,  told  them  that  still  the 
plaintiff  was  not  entitled  to  recover,  unless  he 
shewed  express  malice,  or  the  jury  believed 
from  the  circumstances  that  the  defendant  was 
actuated  by  malicious  motives : — Held,  that  the 
direction  was  right.  Kine  v.  Scwcll^  3  M.  &  W. 
297. 

A  jury  was  directed  to  find  whether  a  libel 
was  a  privileged  communfcation,  and  if  so, 
whether  it  was  attended  with  express  malice, 
and  they  found  for  the  plaintiff,  with  damages, 
but  that  the  defendant  was  not  actuated  by  ex- 
press malice  : — Held,  that  the  verdict  was  right, 
and  that  the  plaintiff  was  entitled  to  retain  his 
ilamages.  Blackburn  v.  Bla^khnrn,  4  Bing.  395 ; 
1  M.  &  P.  33,  63  ;  3  C.  &  P.  146. 


3.  Peocedure,  Practice,  and  Pleadings. 
a.  Parties  to  Sue  and  be  Sued. 

Fartnori  may  sne  jointly.] — Partners  may 
join  in  an  action  for  slander,  or  for  a  libel  spoken 
or  published  of  them  in  the  way  of  their  trade. 
Fortter  v.  LawsoityW  Moore,  360  ;  3  Bing.  451. 

To  an  action  by  A.  for  words  imputing  insol- 
vency in  the  way  of  his  trade,  which  he  carried 
on  in  partnership  withB.  and  C. ;  the  declaration 
stating,  by  way  of  special  damage,  that  S.  had 
withdrawn  his  account  from  A.  and  his  co- 
partnera ;  a  plea  that  A.  carried  on  his  trade 
jointly  with  B.  &  C,  and  not  otherwise,  and  that 
all  the  damage  accrued  to  B.  and  C.  jointly  with 
A.,  and  not  to  A.  alone,  is  ill.  Rohinjttm  v.  Mar- 
chanty  7  Q.  B.  918  ;  15  L.  J.,  Q.  B.  135  ;  10  Jur. 
156. 

A.  &  B.  may  join  in  an  action  for  a  libel,  con- 
taining imputations  injurious  to  a  trade  carried 
on  by  them  jointly  as  partners.  Ze  Fann  v.  Mai- 
comsonf  1  H.  L.  Cas.  637. 

Certain  words  were  found  by  the  jury  to  be 
defamatoiy  of  the  plaintiffs  as  co-proprietors  of 
a  newspaper ; — Held,  that  the  action  could  be 
brought  by  the  two  co-propiietors ;  that  no 
special  damage  need  be  alleged ;  and  that  the 
jury  might  give  general  damages  for  the  libel. 
ItuMell  V.  Webster,  23  W.  R.  69. 


What  will  affeot  Xoainro  of  Damages.] 


— For  a  libel  against  a  co-partnership,  the  jury- 
may  take  into  their  consideration,  in  estimating 
the  damages  to  which  the  plaintiffs  are  entitled, 
the  prospective  injury  which  may  accrue  to  the 
partnersnip  from  the  defendant's  act.  Gregory 
V.  }VtlliamJt,  1  C.  &  K.  65. 

In  a  joint  action  of  libel  by  two  partners, 
damages  cannot  be  given  for  any  injury  to  their 
private  feelings,  but  only  for  such  injuiy  as  they 
may  have  sustained  in  their  joint  trade  or  busi- 
ness.   Haythorn  v.  Lawson^  3  C.  &  P.  196. 

Where  words  imputing  insolvency  in  trade  are 
spoken  of  one  of  the  partners  in  a  firm,  such 
individual  partner  may  maintain  an  action  of 
slander,  and  recover  damages  for  the  injury  done 
to  him  ;  and  it  is  not  necessarily  to  be  considered 
as  an  injury  to  the  partnership,  for  which  a 
joint  action  only  can  be  maintained.  Harrison 
V.  Bevifigton,  8  C.  &  P.  708. 


Suing  two  Defendants — Separate  Actions.] 


— If  A.  and  B.,  having  recovered  in  separate 
actions  for  libels  against  different  parties  en- 
gaged in  the  management  and  publication  of  the 
same  newspaper,  commence  fresh  actions  against 
the  same  parties,  each  suing  that  party  against 
whom  the  other  has  recovered,  the  court  will 
not  interfere  in  a  summary  way  to  set  aside  the 
latter  proceedings.  Martin  v.  Kemiedy,  2  B. 
&  P.  69. 

Fnblie  Companies  may  Sue.] — An  act  of 
parliament,  after  reciting  the  difficultios  ex- 
pcrienced  by  joint-stock  companies  in  suits  for 
recovering  debts  and  enforcing  obligations,  and 
in  the  prosecution  of  offenders,  enacted,  that 
actions  commenced  by  the  Hope  Company  for 
recovering  debts,  enforcing  claims  or  demands 
then  due,  or  which  thereafter  might  become  due 
or  arise  to  the  company,  might  be  commenced, 
and  indictments  for  offences  be  preferred,  in  the 
name  of  the  chairman  : — Held,  that  the  chairman 
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might  6UC  for  a  libel  on  the  oompanji  although 
it  was  not  a  corporate  body.  WiUiamt  v.  Beau- 
mmt,  10  Bing.  260  ;  3  M.  &  Scott,  705. 

A  company,  incorporated  under  19  &  20  Vict, 
c.  47,  may  maintain  an  action  for  libel  against 
n.  shareholder  in  the  company.  Metropolitan 
Saloon  Omnibus  Company  v.  liawkin*^  4  U.  &  N. 
87  ;  28  L.  J.,  Ex.  201  ;  5  Jur.,  N.  S.  226. 

And  be  Sued.] — A  joint-stock  company 

is  liable  to  an  action  for  a  libel.  Lawless 
V.  Anglo-Egyjttian  Cotton  and  Oil  Comjmny^ 
4  L.  R.,  Q.  B.  262  ;  38  L.  J.,  Q.  B.  129  ;  17  W.  R. 
498  ;  10  B.  &  S.  226. 

An  action  against  a  railway  company,  being  a 
corporation  aggregate,  for  a  malicious  libel  is 
Hustainable,  for  a  corporation  aggregate  may 
well,  in  its  corporate  capacity,  cause  tne  publi- 
cation of  a  de&,matory  statement  under  such 
circumstances  as  would  imply  malice  in  law 
sufficient  to  support  the  action.  Whitefield  v. 
Stmth'l'Jastern  llailway  Company,  El.,  Bl.  &  El. 

1 15  J  27  L.  J.,  Q.  B.  229  ;  4  Jur.,  N.  S.  688. 

• 

When  Wife  ean  Sne — Who  may  bring  Aetion 
— Wife,] — A  wife  who  has  been  deserted  by  her 
liQsband,  and  has  obtained  an  order  under 
20  &  21  Vict.  0.  85,  s.  21,  for  the  protection  of 
her  money  and  property  from  her  husband  and 
his  creditors,  may  maintain  an  action  for  a 
libel  without  joining  her  husband.  Jlamsden 
V.  Brearly,  10  L.  R.,  Q.  B.  147  ;  44  L.  J.,  Q.  B.46; 
32  L.  T.  24  ;  23  W.  R.  294. 

When  Ensband  to  be  Joined.]— The  defendant 
who  had  for  some  time  boardecl  and  lodged  with 
the  plaintiff,  having  left  the  plaintifiTs  house, 
wrote  a  letter  to  the  wife  of  the  plaintiff,  im- 
})uting  to  the  plaintiff  that  he  had  opened  the 
defendant's  box  and  extracted  receipts  for  board 
and  lodging,  and  stating  that  if  the  plaintiff 
should  not  think  proper  to  return  them,  he  (the 
defendant)  would  expose  him  : — Held,  that  the 
communication  was  not  privileged,  and  that 
sending  the  letter  to  the  wife  was  a  sufficient 
publication.  Wvnman  v.  Ash,  13  C.  B.  836 ; 
22  L.  J.,  C.  P.  190  ;  17  Jur.  579. 

An  action  does  not  lie  at  the  suit  of  husband 
and  wife  for  words  slandering  the  wife  in  a 
trade  carried  on  by  her,  it  not  being  alleged  that 
she  ^^as  divorced  &  mens^  et  thoro,  or  had  a 
separate  maintenance.  Saville  v.  Sweeny, 
1  N.  &  M.  254  ;  4  B.  &  Ad.  514. 

In  an  action  by  husband  and  wife  for  slan- 
derous words  actionable  in  themselves,  spoken  of 
the  wife,  they  cannot  recover  for  special  damage 
the  loss  sustained  by  reason  of  a  party  having 
refused  to  employ  the  wife  as  a  servant.  Dengate 
v.  Gardiner,  4  M.  &  W.  5  ;  2  Jur.  470. 

Imputing  TFnohastity  in  Wife.— Where  a 

wife  (her  husband  being  joined  for  conformity) 
brought  an  action  to  recover  damages  from  A., 
for  slander  uttered  by  him  to  her  husband, 
imputing  to  her  that  she  had  been  almost  seduced 
by  B.  before  her  marriage,  and  that  her  husband 
ought  not  to  let  B.  visit  at  his  house  ;  and  the 
ground  of  special  damage  alleged  was,  that  in 
consequence  of  the  slander  the  husband  forced 
her  to  leave  his  house,  and  return  to  her  father, 
whereby  she  lost  the  consortium  of  her  husband  : 
— Held,  that  the  cause  of  complaint  would  not 
sustain  the  action,  for  that  the  special  damage 
did  not  shew,  in  the  conduct  of  the  husband,  a 


natural  and  reasonable  consequence  of  the 
slander.  Lynch  v.  Knight,  9  H.  L.  Cas.  577  ;  8 
Jur.,  N.  S.  724  ;  5  L.  T.  291. 

The  loss  by  the  wife  of  her  maintenance  by 
the  husband,  occasioned  by  slander  uttered  by  a 
third  person,  may  be  made  the  subject  of  a 
claim  for  damages,  but  such  loss  cannot  be  pre- 
sumed to  have  so  arisen ;  it  must  be  distinctly 
averred,    lb. 

In  such  a  case,  though  the  act  of  the  husband 
in  sending  away  his  wife  was  wrongful,  because 
the  slander  was  false,  the  fact  that  it  was  false 
cannot  be  taken  advantage  of  by  the  slanderer 
as  an  objection  to  the  husband  appearing  on  the 
record  as  a  plaintiff.    lb. 

An  action  by  husband  and  wife  for  words  not 
uttered  in  his  presence,  but  repeated  to  him  by 
the  wife,  imputing  to  her  a  want  of  chastity,  will 
not  lie  against  tbc  author  of  the  slander,  the 
special  damage  being  the  hiLsband*s  refusal  to 
live  with  the  wife  in  consequence  of  the  imputa- 
tion upon  her.  Parkins  v.  tScott,  1  H.  &  C.  153  ; 
31  L.  J.,  Ex.,  331  ;  8  Jur.,  N.  S.  593  ;  6  L.  T. 
394  ;  10  W.  R.  662. 

To  an  action  of  slander  by  the  plaintiff  and 
his  wife,  a  plea  that  the  plaintiff,  Maria,  was  not 
the  wife  of  the  plaintiff  George,  is  a  good  plea  in 
bar.  Chantler  v.  Lindsey,  4  D.  &  L.  339 ;  16  M. 
&  W.  82  ;  16  L.  J.,  Ex.  16. 

A  declaration,  by  husband  and  wife,  for  mali- 
ciously speaking  and  publishing  of  the  female 
the  words  alleged  as  follows  : — •*  I  can  prove 
that  J.  D.*8  wife  (the  female)  had  connexion 
with  a  man  named  L.  two  years  ago,  but  i  would 
rather  have  the  tongue  cut  out  of  my  mouth 
than  separate  man  and  wife.*'  S)>ecial  damage, 
that  she  was  thereby  injured  in  her  character 
and  reputation,  and  became  alienated  iiom,  and 
deprived  of,  the  cohabitation  of  her  husband^ 
and  lost,  and  was  deprived  of,  the  companion- 
ship, and  ceased  to  receive  the  hospitality,  of 
divers  friends,  and  especially  of  her  husband, 
and  that  T.  and  M.  had,  by  reason  of  the  pre- 
mises, withdrawn  from  the  companionship  of, 
and  ceased  to  be  hospitable  to,  or  be  friendly  with, 
her : — Held,  that  the  wife  was  properly  joined  in 
the  action.  Davies  v.  Solomon,  7  L.  R.,  Q.  B.  112  ^ 
41  L.  J.,  Q.  B.  10 ;  25  L.  T.  799  ;  20  W.  R.  167. 

b.  Pleadlnffs. 

i:  Claim. 
a.  Defamatory  Matter, 

Since  15  &  16  Vict.  c.  76,  s.  61,  a  declaration 
for  libel  or  for  slander  need  not  state  any  collo- 
quium, but  may  set  out  the  words  complained  of, 
and  put  any  construction  upon  them  by  in- 
nuenao.  HemmingsY,  Oasson,  £1.,  Bl.  &  EL  346  ; 
27  L.  J.,  Q.  B.  252  ;  4  Jur.,  N.  S.,  834. 

Whether  the  words  were  s()oken  with  such 
meaning  is  for  the  jury.    lb. 

Since  this  section,  it  is  n6t  sufficient  to  aver 
that  words  used,  which  are  not  in  themselvea 
actionable,  were  used  for  the  purpose  of  creating 
an  impression  unfavourable  to  the  plaintiff,  or 
meant  that  he  ought  to  be  regarded  with  sus- 
picion of  being  guilty  of  something  wrong  or 
blameable,  but  the  declaration  must  attach  to 
the  words  used  some  specific  meaning  which  is 
in  itself  actionable.  Vox  v.  Cooper,  12  W.  R. 
75  ;  9  L.  T.  329. 

Partienlan .] — In  an  action  for  slander,  where 
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the  statement  of  daim  alleged  that  one  T.  at  the 
request  and  bj  the  direction  of  the  defendant 
uttered  the  dander  complained  of,  the  plaintiff 
was  ordered  to  give  particulars  of  the  names  of 
the  persons  to  whom,  and  of  the  place  at  which 
such  slander  was  uttered.  Bradlmry  v.  Cooper j 
12  Q.  B.  D.  94  ;  32  W.  B.  32. 

Wordf  not  por  lo  Applieable  to  Plaintiff.] — 
Where  the  words  written  or  spoken  are  not  in 
themselves  applicable  to  the  individaal  plaintiff, 
no  introductory  averment  or  innuendo  can  give 
such  an  application.  Solomtm  v.  Lawsoitj  8  Q. 
B.  823  ;  15  L.  J.,  Q.  B.  253  ;  10  Jur.  796. 

Where  a  declaration  for  libel  sets  out  a  publi- 
cation which  refers  to  a  previous  publication  ;  but 
which,  unless  by  reference  to  the  language  of  the 
previous  publication,  contains  no  libel,  such  pre- 
vious publication  must  be  considered  as  incor- 
porated in  the  publication  complained  of,  and 
must  appear  in  the  declaration  to  be  set  out 
verbatim,  and  not  merely  in  substance,    lb. 

Words  Aotionable  per  lo — Special  Damage — 
Flooding.]— Words  imputing  that  the  plaintiff 
has  been  guilty  of  a  criminal  offence  will  support 
an  action  for  slander,  without  special  damage ; 
and  it  is  not  necessary  to  allege  in  the  statement 
of  daim  that  they  impute  an  indictable  offence. 
Webb  V.  Bevan,  11  a  B.  D.  609  ;  62  L.  J.,  Q.  B. 
544  ;  49  L.  T.  201 ;  47  J.  P.  488. 

Words  Spoken   in   two  Biseonisos.] — 

Where  a  declaration  sets  out  words  alleged  to 
have  been  uttered,  some  in  one  discourse,  and  the 
remainder  in  a  second  discourse,  and  there  are  in 
form  bat  two  counts,  each  containing  only  the 
words  alleged  to  have  been  uttered  in  one  dis- 
oonnie,  the  declaration  will  be  treated  as  con- 
taining only  two  counts,  though  each  of  such  two 
counts  contains  separate  allegations  of  the  utter- 
ing of  different  words  in  the  particular  discourse. 
Chriffitht  V.  LewU,  8  Q.  B.  841  ;  15  L.  J.,  Q.  B. 
249;  10  Jur.  711. 

What  mnst  bo  set  out] — ^Though,  in  an 

action  of  libel,  prefatory  averments  may  be 
necessary  to  explain  the  matter  alleged  to  be 
libellous,  it  is  enough  to  state  in  the  declaration, 
that  the  publication  was  of  and  concerning  the 
plaintiff,  without  also  stating  that  it  was  of  and 
concerning  such  matter.  O'Brien  v.  Clemsntj  4 
D.  It  L.  563 ;  16  M.  &  W.  159 ;  16  L.  J.,  Ex. 
18  ;  3,  P.,  Cook  V.  Ward,  4  M.  &  P.  99  ;  6  Bing. 
409. 

It  is  no  objection,  that  a  part  only  of  one  sen- 
tence in  a  letter  is  inserted  in  a  count  for  libel,  if 
it  appears  that  enough  is  set  out  to  comprise  the 
substance  of  the  charge  made  by  the  defendant 
against  the  plaintiff.  BMther/ord  v.  Bvans,  6 
Bing.  541 ;  4  M.  ft  P.  168  ;  4  C.  &  P.  74. 

If  separate  passages  of  a  libel  are  set  out  in  one 
count,  they  should  be  described  as  separate  and 
distinct  parts.     Tahart  v.  Tipper,  1  Camp.  852. 

In  an  action  for  a  libel  in  a  review,  it  is  suffi- 
cient to  set  out  the  contents  of  an  index  (refer- 
ring to  an  article  in  the  body  of  the  review),  which 
is  of  itself  a  libel ;  and  no  reference  need  be  made 
to  the  article  itself,  if  the  index  contains,  per  se, 
primi  facie  libellous  matter.  BuoMnglmm  v. 
Murray,  2  C.  &  P.  46. 

A  declaration  stating  that  the  defendant  pub- 
lished a  libel  containing  false  and  scandalous 
matter  of  and  concerning  the  plaintiff,  **  in  sub- 
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stance  as  follows,"  and  sotting  out  the  libellous 
matter  with  innuendoes,  is  ba^  in  arrest  of  judg* 
ment,  as  the  law  requires  the  very  words  of  the 
libel  to  be  set  out  in  the  declaration,  in  order  that 
the  court  may  see  whether  it  is. a  libel  or  not. 
Wright  V.  Clements,  3  B.  &  A.  503. 

A  declaration  for  words  imputing  that  tulips  of 
the  plaintiff,  about  to  be  sold  by  auction,  were 
stolen  property,  whereby  purchasers  were  deterred 
from  bidding,  and  the  sale  was  defeated,  is  bad  in 
arrest  of  judgment,  for  not  setting  out  the  words 
verbatim.  &ittnole  v.  Matliers,  1  M.  &  W.  495  ; 
2  Gale,  64  ;  5  D.  P.  C.  69  ;  S.  P.,  Cook  v.  Cox,  3 
M.  &  S.  110. 

A  declaration  for  words  "  that  the  plaintiff  had 
set  fire  to  his  own  barley  stack,"  averring  that  the 
stack  was  insured,  and  was  burnt  without  his  own 
defoult,  and  that  the  defendant  spoke  the  wonls 
of  the  plaintiff  and  the  fire,  is  bad  on  demurrer. 
Wett  V.  Smith,  4  D.  P.  C.  703  ;  8,  P.,  Bighy  v. 
Heron,  1  Jur.  568. 

As  to  one  Count  explaining  another.] — 

If  a  declaration  against  the  publisher  of  a  news- 
paper contains  several  counts,  chai^ng  different 
libels,  which  have  appeared  at  different  times  in 
several  distinct  numbers  of  the  paper ;  each  of 
these  counts  is  to  be  taken  as  distinct  and  separate 
from  the  rest ;  and  if  the  matter  of  which  one  of 
them  complains  is  not  libellous  on  the  face  of  it, 
the  other  counts  cannot  be  referred  to  to  explain 
its  meaning,  or  to  shew  that  it  was  such  in  reality. 
Hughes  v.  Beeves,  4  M.  &  W.  204 ;  1  H.  &  H. 
197  ;  2  Jur.  809. 


Words  must  show  Cause  of  Action.] — ^A 


declaration,  stating  that  the  defendant  pub- 
lished of  the  plaintiff  a  false  and  malicious  libel, 
purporting  thereby  that  the  plaintiff's  beer  was  of 
a  bad  quality,  and  deficient  in  measure,  whereby 
he  was  injur^  in  his  credit  and  business,  is  bad 
on  general  demurrer.  Wood  v.  Brown,  1  Marsh. 
522  ;  6  Taunt.  169. 

But  where  a  declaration  contained  several  counts, 
stating  the  words  constituting  such  slander,  and 
the  fifth  alleged  that  "  the  defendant  wrongfully, 
and  without  any  reasonable  or  probable  cause, 
imposed  the  crime  of  felony  upon  the  plaintiff : " 
— Held,  on  a  motion  in  arrest  of  judgment,  that 
such  count  was  sufficient  after  verdict.  Blizard 
V.  Kelly,  3  D.  &  R.  519  ;  2  B.  &  C.  283. 

When  Written  or  Spoken  in  a  Foreign 
Language.] — In  an  action  for  a  libel  written  in 
a  foreign  language,  the  plaintiff  must  set  forth 
the  libel  in  the  original ;  and  if  he  only  sets  out 
a  translation  of  it,  the  court  will  arrest  the  judg- 
ment.   Zenobio  v.  Axtell,  6  T.  R.  162. 

A  declaration  stated,  that  the  defendant  said  of 
the  plaintiff,  **  He  is  a  thief,  a  swindler,  and  a 
forger."  The  defendant  pleaded  not  guilty.  The 
words  were  proved  to  have  been  spoken  in  the 
Welsh  language,  but  were  of  the  same  meaning  as 
the  English  words  slated  in  the  declaration.  The 
judge  allowed  the  declaration  to  be  amended  by 
inserting  the  Welsh  words.  Jenkins  v.  Phillips, 
9  C.  &  P.  766  ;  5  Jur.  252. 

In  such  a  case  the  amendment  ought  actually 
to  be  made  by  translating  the  English  words  in 
the  declaration  into  Welsh  words  of  the  same 
meaning,  and  inserting  those  words  in  the  decla- 
ration,   lb. 

Where  slanderous  words  are  uttered  in  a  foreign 
language,  the  declaration  should  aver  that  the 
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persons  in  whose  presence  they  were  spoken  un- 
derstood the  languaf^  Amann  y.  IkLmn^  8  G. 
B.,  N.  8.  697 ;  29  L.  J.,  0.  P.  313  ;  7  Jur.,  N.  S.  47. 

Ammdment  .el] — ^A  declaration  alleged  that 
the  defendant  wrote  and  published  of  the  plaintiff 
that  "  a  receipt  was  obtained  from  the  defendant 
by  fraudulent  means,  and  that  the  plaintiff  was 
cognizantof  such  fraud"  The  judge  at  the  trial 
allowed  the  declaration  to  be  amended,  by  intro- 
ducing a  letter  all^;ed  to  contain  the  libel,  with 
the  words  "  meaning  thereby "  immediately 
before  the  libel  charged  in  the  declaration : — 
Held,  that  the  amendment  was  properly  made. 
Saunders  v.  Bate,  1  H.  &  N.  402. 

Publieation.]— The  publication  of  a  libel  must 
be  stated  in  a  declaration,  but  it  may  be  col- 
lected from  the  whole  of  it,  and  need  not  be  set 
forth  in  any  technical  form  of  words.  Baldwin  v. 
Elphinston,  2  W.  Bl.  1037. 

The  allegation  that  the  defendant  published  a 
malicious,  injurious,  and  unlawful  advertisement, 
seems  good  without  the  word  "  false."  Roxce  v. 
Rooch,  1  M.  &  S.  304. 

/9.  InuMndoes. 

Ihity  of  Judge  as  to.]— It  is  for  the  judge  to 
decide  whether  a  publication  is  capable  of  the 
meaning  ascribed  to  it  by  an  innuendo,  and  for 
the  jury  to  decide  whether  such  meaning  is  truly 
ascribed  to  it.  Blagg  v.  Sturt,  10  Q.  B.  899 ; 
16  L.  J.,  Q.  B.  39  ;  11  Jur.  1011— Ex.  Oh. 

In  an  action  for  libel  it  is  the  duty  of  the 
judge  to  determine,  upon  tiie  evidence  adduced 
at  ^e  trial,  whether  the  words  complained  of 
are  reasonably  capable  of  the  de&matory  mean- 
ing ascribed  to  them  by  the  innuendoes,  and  if 
they  aro  not,  he  is  bound  to  withdraw  the  case 
from  the  jury  and  to  direct  either  a  nonsuit  or  a 
verdict  for  the  defendant.  Hunt  v.  Goodlahcy  43 
L.  J.,  C.  P.  64  ;  29  L.  T.  472. 

Words  not  Defamatory  p«r  m.]— Where  the 
words  laid  arc  not  per  se  defamatory  in  their 
ordinary  sense,  or  have  no  meaning  at  all  in  ordi- 
nary acceptation,  thero  must  be  an  innuendo  in 
order  to  admit  evidence  that  in  a  peculiar  sense 
they  are  defamatory.  EawUngs  v,  JVoi'bttry,  1  F. 
&  F.  341. 

Primary  Xeaning  not  Libelloiu — ^Evidoneo  of 
Defamatory  Xoaning.]— H.  &  Sons  occasionally 
received,  in  payment  from  their  customers,  cheques 
on  various  branches  of  a  bank,  which  the  bank 
cashed  for  the  convenience  of  H.  &  Sons  at  a  par- 
ticular branch.  Having  had  a  dispute  with  the 
manager  of  that  branch,  H.  &  Sons  sent  a  printed 
circular  to  a  large  number  of  their  customers  (who 
knew  nothing  of  the  dispute)—"  H.  &  Sons  hereby 
give  notice  that  they  will  not  receive  in  payment 
cheques  drawn  on  any  of  the- branches  of  the  " 
bank.  The  circular  became  known  to  other  ]-)er- 
sons ;  there  was  a  run  on  the  bank,  and  loss  in- 
flicted. The  bank  having  brought  an  action 
against  H.  k  Sons  for  libel,  with  an  innuendo 
that  the  ciroular  imputed  insolvency : — Held 
(Lord  Penzance  dissenting),  that  in  their  natu- 
ral meaning  the  words  were  not  libellous  ;  that 
the  inference  suggested  by  liie  innuendo  was  not 
the  inference  which  reasonable  persons  would 
draw  ;  that  the  onus  lay  on  the  bank  to  shew 
that  the  circular  had  a  libellous  tendency ;  that 


the  evidence,  consisting  of  the  ciroumstances 
attending  the  publication,  &iled  to  shew  it; 
that  there  was  no  case  to  go  to  the  jury  ;  and 
that  the  defendants  w^ere  entitled  to  judgment. 
Capital  and  Counties  Bank  v.  Henty^  7  App.  Gas. 
741  ;  52  L.  J.,  Q.  B.  232  ;  47  L.  T.  662  ;  31  W.  R. 
157  ;  47  J.  P.  214— H.  L.  (E.).    Affirming  C.  A. 

Intention  as  to — Qneotion  for  Jniy.] — 


Where  words  of  suspicion  admit  fairly,  and  in 
their  natural  sense,  of  two  meanings,  the  one 
being  an  imputation  of  suspicion  only,  the 
other  of  guilt,  the  sense  in  which  they  were 
uttered  should  be  left  to  the  jury.  Simwons  v. 
Mitchell,  6  App.  Gas.  156 ;  50  L.  J.,  P.  G.  11  ; 
43  L.  T.  710  ;  29  W.  R.  401  ;  45  J.  P.  237— P.  C. 

Though  defamatory  matter  may  appear  only 
to  apply  to  a  class  of  individuals,  yet  if  the 
descriptions  in  such  matter  are  capable,  by 
innuendo,  to  be  shewn  directly  applicable  to 
any  one  individual  of  that  class,  an  action 
may  be  maintained  by  such  individual  in  re- 
spect of  the  publication  of  such  matter.  Le 
Fanu  V.  Malcomson,  1  H.  L.  Gas.  637. 

In  such  a  case  the  innuendo  does  not  extend 
the  sense  of  the  defamatory  matter,  but  merely 
points  out  the  particular  individual  to  whom  the 
matter,  in  itself  de&unatoiy,  does  in  fact  apply. 

A  count  alleged  the  libel  as  follows  :  '^  There  is 
strong  reason  for  believing  that  a  considerable 
sum  of  money  was  transferred  from  Mr.  T.^s  name, 
in  the  books  of  the  Bank  of  England,  by  power  of 
attorney  obtained  from  him  by  undue  influence, 
after  he  became  mentally  incompetent  to  per- 
form any  act  requiring  reason  and  understand- 
ing :  *' — Held,  that  although  the  libellous  words 
pointed  at  no  particular  person,  yet,  as  they  im- 
puted, in  substance,  that  some  one  had  been 
guilty  of  the  offence,  the  plaintiff  might,  by 
innuendo,  apply  them  to  himself,  and  that  it  was 
a  question  of  evidence,  whether  they  applied  to 
him.  Meruwethery,  Turner,  19  L.  J.,  C.  P.  10 — 
Ex.  Gh.  Aflirming  S.  C,  sub  nom.  Turner  v. 
Merywether,  7  G.  B.  251  ;  13  Jur.  683  ;  18  L.  J., 
G.  P.  165. 

A  declaration  stating  that  the  plaintiff  was 
an  asphalte  manufacturer,  and  employed  by 
the  Board  of  Ordnance  to  relay  the  entrance 
to  their  office  with  new  asphalte ;  and  that 
the  defendant,  well  knowing  the  premises, 
falsely  said  of  the  plaintiff  in  his  trade,  and 
in  reference  to  the  work,  "The  old  materials 
have  been  relaid  by  you  (the  plaintiff)  in  the 
asphalte  work  executed  in  the  front  of  the 
Ordnance  Office,  and  I  have  seen  the  work 
done,"  t  (meaning  that  the  plaintiff  had  been 
guilty  of  dishonesty  in  his  trade  by  laying 
down  again  the  old  materials  which  had  been 
before  used  at  the  entrance  of  the  Ordnance 
Office  instead  of  new  asphalte,  according  to 
his  contract,)  is  good,  and  the  innuendo  not 
too  large,  as  it  put  no  new  sense  on  the  words, 
but  only  pointed  at  the  intention  of  the  plain- 
tiff. Babboneau  v.  Farrell,  16  G.  B.  360;  3 
G.  L.  R.  42  ;  24  L.  J.,  G.  P.  9  ;  1  Jur.,  N.  S.  114. 

Prefatory  Averments  oannot  be  inbitltnted 
for.] — The  innuendoes  not  declaring  that  the 
woras  were  spoken  with  the  intention  of  im- 
puting to  the  plaintiff  a  felony,  and  not  import- 
ing to  enlarge  the  meaning  of  those  words : — 
Held,  that  the  prefatory  averments  which  only 
professed  to  give  the  motives  of  the  defendant 
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ooold  not  be  subetitated  for  those  innuendoes 
whereby  the  plaintiff  undertook  to  give  the 
meaning  of  the  words  spoken.  SimuurM  t. 
MUeheU,  6  App.  Cas.  156 ;  50  L.  J.,  P.  C.  11  ; 
43  L.  T.  710 ;  29  W.  R.  401  ;  45  J.  P.  237— P.  C. 

AbMaee  oil — A  declaration  alleged  that  the 
defendant  pablished  of  and  concerning  the  plain- 
tiif,  the  following  matter,  without  alleging  that 
the  matter  was  of  and  concerning  the  plaintiff  ; 
it  then  set  out  the  libel,  wMch  did  not  appear 
on  the  face  of  it  to  relate  to  the  plaintiff,  and  there 
was  no  innuendo  to  connect  it  with  him : — Held, 
that  it  was  bad  even  after  verdict.  Clement  v. 
FUker  (iw  error),  7  B.  &  C.  459  ;  1  M.  &  R.  281. 

If  y<wming  not  snpportod,  Koniiiit.]~A 
first  count  was  on  the  following  words:  *'\Ve 
are  requested  to  state  that  the  Honorary  Secre- 
tary of  the  Tichbomc  Defence  Fund  is  not  and 
never  was  a  captain  in  the  Royal  Artillery,  as 
he  has  been  erroneously  described.*'  Innuendo, 
that  the  plaintiff  was  an  impostor,  and  had 
falsely  and  fraudulently  represented  himself  to 
be  a  captain  in  the  Royal  Artillery.  Second 
ooont :  the  gentleman  in  question  was  a  pay- 
master in  t^e  Royal  Artillery,  and  as  such 
received  in  due  course  the  honorary  rank  of 
captain  in  the  army,  which  is  so  stated  in  his 
commission.  His  name  appears  under  the  head 
of  paymasters  on  half-pay  in  this  month's  Army 
IJst.  He  is  certainly  not  entitled  to  hold  a 
command  as  an  artillery  officer.  Iimuendo,  that 
the  plaintiff  was  an  impostor,  and  had  falsely 
and  maliciously  represented  himself  to  be  a  cap- 
tain in  the  artillery.  At  the  trial  it  appeared 
that  the  plaintiff  had  been  a  paymaster  in  the 
Royal  Artillery,  that  he  held  a  commission  as 
honorary  captain  in  the  army,  and  was  ad- 
dressed and  generally  known  as  captain.  He 
became  honorary  secretary  to  a  fund,  and  in 
respect  of  his  connexion  therewith,  and  his  name 
being  attached  with  the  addition  '^  Captain, 
R.A.*'  to  certain  advertisements,  the  alleged 
libels  were  published  in  the  defendant's  news- 
paper. On  these  facets  the  plaintiff  was  non- 
suited : — Held,  that  the  nonsuit  was  right ;  as 
the  words  alleged  to  be  libellous  did  not  primft 
facie  support  the  innuendoes,  there  was  no 
eTidenoe  to  go  to  the  jury  of  circumstances  ren- 
dering the  statements  charged  capable  of  bearing 
the  meaning  imputed  to  them.  Hunt  v.  Good- 
lake,  43  L.  J.,  C.  P.  54  ;  29  L.  T.  472. 

Efljoetion  o£] — If  a  count,  for  words  action- 
able per  sc,  contains  an  innuendo  attribut- 
ing to  the  words  a  meaning  of  which  they  are 
capable,  and  the  jury  finds  (upon  distinct  issues) 
— ^that  the  publication  is  a  libel,  and  that  the 
words  do  not  bear  the  defamatory  sense  alleged, 
— ^the  innuendo  cannot  be  rejected  to  enable  the 
plaintiff  to  gain  the  verdict  upon  another  con- 
struction of  the  words.  Magulre  v.  Knoit,  5  Ir. 
R.,  C.  L.  408. 

When  Unneoossary.] — If  the  words  spoken 
are  capable  of  imputing  an  indictable  offence, 
they  are  actionable  wiUiout  attaching  any  in- 
nuendo ;  and  if  an  innuendo  is  attached,  it  is 
sufficient  to  say,  **  thereby  meaning  that  the 
plaintiff  had  been  guilty  of  an  indictable  offence," 
without  specifying  what  particular  indictable 
offence  is  meant.  Kinahan  t.  3tCullagh,  11 
Ir.  R.,  C.  L.  1. 


In  an  action  for  a  libel  in  a  Dublin  newspaper, 
the  first  count,  after  the  usual  pre&tory  aver- 
ments, proceeded  thus :  *'  What  possessed  Lord 
H.  (meaning  the  lord-lieutenant  of  Ireland),  if 
he  knew  anything  about  the  country,  or  was  not 
under  the  spell  of  vile  and  treacherous  influence, 
to  make  his  first  visit,  and  that  carefully  puffed, 
to  Long's,  the  coachmaker  (meaning  the  plaintiff), 
the  other  day.  If  mere  trade  was  his  (meaning 
the  lord-lieutenant's)  object,  he  had  several  re- 
spectable houses  oi)en  to  him  (meaning  that  the 
house  and  place  of  business  of  the  plaintiff  was 
not  respectable,  and  that  the  visit  was  paid 
thereto  for  political  purposes)  "  : — ^Held,  that  the 
innuendo  did  not  enlarge  the  sense  of  these 
words,  which  were  fully  capable  of  the  meaning 
given  to  them.  Barrett  v.  Long,  3  H.  L.  Cas. 
895. 

Another  count  repeated  the  same  words,  and 
accompanied  them  with  the  following  innuendo 
(meaning  that  the  house  of  business  of  the  plain- 
tiff was  not  a  respectable  house  in  the  trade,  and 
that  the  plaintiff  himself  was  of  such  a  character 
that  he  would  not  be  visited  in  tiie  way  of  his 
trade  and  business,  except  from  some  political 
party  or  other  improper  motive) : — Held^  that  the 
words  were  capable  of  the  meaning  thus  attri- 
buted to  them ;  but  that  if  the  innuendo  was  more 
extensive  than  the  words,  it  might  be  rejected  as 
repugnant  and  void;  and  that  the  words, 
being  libellous,  were  actionable  without  its  aid. 
Ih. 

If  sot  out,  Ooimt  can  be  Bead  with  or 
without.]— Since  15  &  16  Vict.  c.  76,  s.  61,  a 
count  in  libel  or  in  slander  setting  out  the  words 
with  an  innuendo  may  be  read  as  two  counts, 
one  with  the  innuendo  and  the  other  without  it, 
and  proof  of  either  is  sufficient.  Watkin  v.  Hall, 
3  L.  R.,  Q.  B.  396  ;  37  L.  J.,  Q.  B.  126  ;  18  L.  T. 
561  ;  16  W.  R.  857  ;  9  B.  &  S.  279. 

Before  the  Common  Law  Procedure  Acts.] — 
An  innuendo  unconnected  with  a  prefatory 
averment  cannot  enlarge  the  sense  of  a  libel. 
Goldstein  v.  Fom  (in  error'),  2  Y.  &  J.  146 ;  4 
Bing.  489  ;  1  M.  &  P.  402. 

The  following  written  words,  "He  is  so  in- 
fiated  with  300Z.  made  in  my  service,  God  only 
knows  whether  honestly  or  otherwise,"  &c. : — 
without  any  preliminary  averment,  warranted  an 
innuendo  that  the  plaintiff  had  conducted  him- 
self in  a  dishonest  manner  in  the  defendant's 
service.  Clegg  v.  Laffer,  3  M.  &  Scott,  727  ; 
10  Bing.  250. 

When  written  or  printed  matter  in  itself  im- 
ports a  libel  on  the  plaintiff,  no  statement  of 
extrinsic  circumstances,  by  way  of  inducement, 
is  necessary,  and  an  innuendo  improperly  en- 
larging the  sense  will  be  rejected  as  surplusage. 
Ilarcey  v.  French,  2  Tyr.  585 ;  1  C.  &  M.  11  ; 

2  M.  &  Scott,  591— Ex.  Ch. 

If  a  good  innuendo  in  a  declaration,  ascribing 
a  particular  meaning  to  alleged  slanderous  woi-ds, 
was  not  supported  in  evidence,  the  plaintiff  could 
not  reject  it  at  the  trial,  and  resort  to  another 
meaning.      Williams  v.  Stott,  1  C.  &  M.  676 ; 

3  Tyr.  688. 

A  declaration  stated- that  the  plaintiff  was  in 
the  employ  of  one  Glass,  and  that  he  was  at 
work  in  his  master's  bam  threshing  com,  and 
that  the  defendant,  to  cause  it  to  be  suspected 
that  the  plaintiff  had  been  guilty  of  felony,  in  a 
certain  discourse  concerning  the  plaintiff  said^ 
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*'I  saw  one  John  Gay  coming  acroes  Master 
Glasses  bam  with  some  barlej ;  and  Gay  said  he 
was  going  to  feed  pheasants  with  it ;  and  said 
that  where  he  had  that  he  could  haye  more,  and 
that  he  had  it  at  Farmer  Glasses  bam  "  (meaning 
the  bam  where  the  plaintiff  was  at  work  ;  and 
that  the  barley,  so  alleged  to  have  been  in  the 
possession  of  Gay,  was  the  property  of  Glass,  and 
that  the  plaintiff  had  stolen  the  same  from  Glass 
and  had  given  it  to  Gay): — Held,  that  the  in- 
nuendo was  too  large,  and  that  the  declaration 
was  insufficient.  Wheeler  v.  Haynet^  1  P.  &  D. 
55  ;  9  A.  &  E.  286  ;  1  W.,  W.  &  H.  645. 

A  count  stated  as  inducement  that  the  plaintiff 
was  a  livery-stable  keeper,  and  by  that  trade  and 
business  acquired  profit ;  that  T.  P.  had  become 
a  bankrupt,  and  that  he  was  about  to  prove  a 
debt  justly  due  under  his  commission  ;  and 
that  the  defendant  spoke  these  words  of  and 
concerning  him  in  nis  trade— '*  You  (mean- 
ing the  plaintiff)  are  a  regular  piover  under 
be^kruptcies  "  (meaning  that  the  plaintiff  was 
accustomed  to  prove  fictitious  debts  under  com- 
missions of  bankrupt): — ^Held,  first,  that  the 
words  did  not  impute  a  charge  against  the  plain- 
tiff in  the  way  of  his  trade  and  business  ;  and, 
secondly,  that  the  innuendo  imputing  a  crime 

Eunishable  by  law  was  badly  pleaded  as  en- 
irging  the  natural  meaning  of  the  words  used, 
without  i-esting  on  any  introductory  averment  of 
a  colloquium  respecting  the  proof  of  fictitious 
debts.  Alexander  v.  Angle^  1  Tyr.  9  ;  1  C.  ^  J. 
143 ;  8,  C.J  nom.  Angle  v,  Alexander,  7  Bing. 
119  ;  4  M.  &  P.  870. 

A  count  set  forth  the  following  passage  of  a 
letter  from  the  defendant  to  P. : — "I  have  reason 
to  suppose  that  many  of  the  flowers  of  which  I 
have  been  robbed  are  growing  upon  your  pre- 
mises "  (thereby  meaning  that  the  plaintiff  had 
been  guilty  of  larceny,  and  had  stolen  from  the 
defendant  certain  plants,  roots,  and  flowers  of 
the  defendant,  and  had  unlawfully  disposed  of 
them  to  P.,  and  unlawfully  placed  them  in  P.*s 
garden).  The  previous  part  of  the  letter  stated 
that  the  plaintiff,  whom  P.  had  taken  into  his 
employ  as  a  gardener,  had  been  in  the  defen- 
dant's service  in  the  same  capacity,  and  had 
been  discharged  for  dishonesty: — Held,  that  the 
innuendo  was  not  too  large,  and  that  the  count 
was  good.  Williams  v.  Oardiner,  1  M.  &  W. 
245— Ex.  Ch. 

A  count  laid  the  words  as  follows  : — "  You 
have  robbed  me  of  one  shilling  tan  money ; " 
and  the  innuendo  explained  the  meaning  to*  be, 
that  the  plaintiff  had  fraudulently  taken  and 
applied  to  his  own  use  one  shilling  received  by 
him  for  the  defendant,  being  the  produce  of  the 
sale  of  some  tan  sold  by  the  plaintiff  for  and  as 
servant  to  the  defendant ;  but  the  facts  stated  in 
this  innuendo  were  not  alleged  by  any  indepen- 
dent averment : — Held,  that  the  innuendo  was 
bad,  as  introducing  new  facts  ;  and  that,  with- 
out the  innuendo,  the  count  did  not  charge 
words  actionable  in  themselves.  JDay  v.  Robin- 
son,  4  N.  &  M.  884  ;  1  A.  &  E.  554— Ex.  Ch. 

Where  a  declaration  alleged  that  the  defen- 
dant said  of  the  plaintiff  timt  he  had  set  fire  to 
his  own  premises,  innuendo,  that  he  had  heea 
guilty  of  wilfully  setting  fire  to  the  premises 
which,  whilst  in  his  occupation,  had  been  de- 
stroyed by  fire : — Held,  that  the  court  could  not 
after  verdict  presume  that  the  jury  had  found 
that  the  defendant  meant  to  impute  to  the 
plaintiff   that  he  had  done    it  unlawfully  or 


feloniously,  as  well  as  wilfully.    Sweetapple  v. 
Jesse,  2  N.  &  M.  36  ;  5  B.  &  Ad.  27. 

ii.  Defenoe, 

Plea  of  Hot  Guilty.] — In  an  action  for  libel 
the  plea  of  not  guilty  puts  the  malioe  in  iasae. 
Hoare  v.  SOwrloek,  9  C.  B.  20 ;  19  L.  J.,  C.  P.  215. 

So  under  not  guilty  you  may  disprove  the  fact 
of  publication,  or  shew  that  it- is  not  of  an  in- 
jurious character,  or  that  it  was  published  on 
some  justifiable  occasion.     O'Brien  v.  Clement^ 

3  D.  &  L.  676 ;  15  M,  &  W.  435 ;  15  L.  J.,  Bx, 
285  ;  10  Jur.  395. 

For  words  not  actionable  per  se,  not  guilty 
puts  in  issue  the  special  damage  alleged,  as  well 
as  the  uttering  the  words.  Wilby  v.  EUtan,  7 
D.  &  L.  143  ;  8  C.  B.  142  ;  18*  L.  J.,  C.  P.  320  ; 
13  Jur.  706. 

In  an  action  for  a  libel,  the  defendant  at  first 
pleaded  not  guilty,  but  afterwards  pleaded,  to 
the  further  maintenance  of  the  action,  that  the 
plaintiff  had  recovered  damages  against  another 
person  for  the  same  grievances.  New  assign- 
ment, that  the  action  was  brought  for  other  and 
different  grievances.  Plea  to  new  assignment, 
not  guilty  : — Held,  that  this  did  not  admit  the 
innuendoes  ;  and  that,  by  pleading  not  guilty  to 
the  new  assignment,  the  defendant  had  raised 
precisely  the  same  issue  as  if  the  libel  had  been 
set  out  in  the  declaration,  and  the  defendant  had 
pleaded  not  guilty  to  it.  Bnmsmck  (^Dvke)  ▼. 
Pepper,  2  C.  &  K.  683. 

In  an  action  of  libel,  a  plea  setting  out  &ct8 
to  shew  that  the  alleged  libel  was  a  fair  com- 
ment, will  not  be  allowed  with  not  gr^ilty. 
Luoan  v.  Smith,  1  H.  &  N.  481 ;  26  L.  J.,  Ex.  94  ; 
2  Jur.,  N.  S.  1170. 

It  is  a  good  defence  to  an  action  for  a  libel 
that  it  consists  of  a  &.ir,  correct,  and  impartial 
report  of  a  trial  in  a  court  of  justice ;  and  such 
defence  is  admissible  under  not  guilty.  LewiJt 
V.  Levy,  El.,  BL  &  El.  537  ;  27  L.  J.,  Q.  B.  282  ; 

4  Jur.,  N.  S.  970. 

Conduct  of  Clergymen.] — ^Thc  conduct 

and  management  by  the  clergyman  of  a  parish  of 
a  charitable  society  in  a  parish,  from  the  benefits 
of  which  Dissenters  are,  by  his  sanction,  ex- 
cluded, is  not  lawful  subject  of  public  comment^ 
so  as  to  excuse,  under  the  plea  of  not  guilty, 
the  publication  of  untrue  and  injurious  matter 
respecting  the  clergyman  in  relation  to  the 
charity.  Oatliercole  v.  Miall,  15  M.  &  W.  319  ; 
10  Jur.  337  ;  15  L.  J.,  Ex.  179.  See  also  Kdly  v. 
Tinting,  1  L.  R.,  Q.  B.  699  ;  35  L.  J.,  Q.  B.  940  ; 
12  Jur.,  N.  S.  940  ;  13  L.  T.  265  ;  14  W.  R.  51. 

General  Denial  that  it  was  Falsely  and  ICaU- 
oiously  Published.] — In  an  action  for  libel  the 
defendant  may  not  deny  generally  in  his  state- 
ment of  defence  that  the  ^*  defendant  wrote  or 
published  the  same  falsely  or  maliciously,  as 
alleged,"  but  must  set  out  the  facts  upon  which 
he  relies,  either  to  shew  justification  or  privilege. 
Belt  V.  Lawes,  51  L.  J.,  Q.  B.  359. 

Faots  must  be  Stated  or  Defence  shut  oat] — 

Evidence  is  rightly  rejected,  where  the  particu- 
lar facts  and  cireumstances  sought  to  be  proved 
are  not  stated  or  referred  to  in  the  statement  of 
defence.  Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  51 
L.  J.,  Q.  B.  380  ;  46  L.  T.  412  ;  30  W.  R.  541  ;  46 
J.  P.  408. 
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JvtiftcatioiL — CtaMnlly.  ]  —  Evidence,  shew- 
ing the  occasion  of  writing  a  document,  which, 
if  bonft  fide,  is  not  a  libel,  because  a  privileged 
official  commnnication,  is  admissible  under  the 
general  issue,  to  shew  that  the  writer  believed 
the  facts  stated  therein  to  be  true,  although  no 
justification  is  pleaded.  Fairman  v.  Ites,  1  D. 
H,  R.  252  ;  5  B.  &  A.  642  ;  1  Chit.  85. 

To  a  declaration  containing  three  counts  for 
three  distinct  libels,  the  court  refused  to  allow  a 
defendant  to  plead  one  general  plea  of  justifica- 
tion. Himeu  V.  Stuhb  or  Stuhh$,  7  C.  B.,  N.  8. 
655  ;  29  L.  J.,  C.  P.  220 ;  6  Jur.,  N.  S.  682 ;  8 
W.  R.  188. 

A  general  plea  of  justification  of  a  libel  con- 
tained in  an  attorney's  bill  of  costs,  that  it  is 
true,  without  stating  the  facts,  ought  not  to  be 
allowed.    Brmtan  v.  Downes,  1  F.  &  F.  668. 

In  an  action  by  an  optician  against  a  news- 
paper proprietor  for  inserting  an  advertisement 
alluding  to  him  as  a  licensed  hawker  and  quack 
in  uxsctacle  secrets,  evidence  that  this  was  true 
18  aomisBible  under  the  general  issue,  as  shewing 
that  the  advertisement  was  not  a  libeL  Keyzor 
▼.  Neweomb,  1  F.  &  F.  659. 


Allagatiim  of  Ineompetenee  of  School- 

.1 — ^A  declaration  alleged  that  the  defen- 


dant  published  the  following  libellous  matter  of 
a  schoolmaster : — **  During  the  last  seven  years 
no  boys  have  received  instruction  at  the  school. 
The  decay  of  this  school  seems  mainly  attribut- 
able to  tne  violent  conduct  of  the  master.  His 
treatment  of  two  boys  on  two  separate  occasions 
sabjected  his  modes  of  punishment  to  investiga- 
tion bcfoze  the  magistrates,  one  boy  having  b^n 
sabsequently  confined  to  his  bed,  under  surgical 
advice,  for  a  fortnight."  A  plea  of  justification 
as  to  part,  that  for  seven  years  no  boys  had  re- 
ceived instruction  at  the  school,  and  tlmt  on 
divcsrs  days  and  times  the  master  violently  chas- 
tised certain  scholars,  and  on  one  occasion  so 
ill-treated  a  scholar,  that  his  mode  of  punish- 
ment  was  investigated  before  a  magistrate,  is 
bad,  for  not  shewing  that  the  decay  of  the  school 
was  attributable  to  the  violent  conduct  of  the 
master.  Smith  v.  Parher,  13  M.  &  W.  459 ;  2 
D.  &  L.  394  ;  14  L.  J.,  Ex.  52. 


Of  being  ConfMorato  with  Swindlen.]— • 


A  libellous  paragraph  published  of  the  plaintiff 
stated  that  he^was  a  confederate  of  blacklegs, 
that  he  had  sought  admission  into  a  yacht  club, 
that  he  gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black-balled  and 
the  next  morning  bolted,  and  some  of  the  trades- 
men of  the  town  had  to  lament  the  fashionable 
character  of  his  entertainment.  A  plea  of  justi- 
fication, after  aU^ng  facts  to  shew  that  the 
plMntiff  was  the  confederate  of  persons  who  had 
been  guilty  of  cheating  at  cards,  and  the  facts 
of  his  giving  an  entertainment,  and  of  being 
black-balled,  as  mentioned  in  the  libel,  stating, 
that  on  the  following  morning  he  quitted  the 
town  and  neighbourhood,  leaving  divers  of  the 
tradesmen  to  whom  he  owed  money  unpaid,  is 
bad,  inasmuch  as  such  quitting  might  h&  inno- 
cent, and  without  any  intention  to  defraud. 
O'Brien  v.  Bryant,  16  M.  &  W.  168  ;  4  D.  &  L. 
341  ;  16  L.  J.,  fix.  77. 
* 

Oi  laeompotOBOO  in  Apofhoeary.] — In  a 

libel,  a  count  charged  the  defendant  with  saying 
<^  the  plaintiff,  ^  He  killed  my  child ;  it  was  the 


saline  draught  that  did  it,"  with  an  innuendo, 
that  the  plaintiff  had  been  feloniously  guilty  of 
killing  the  child  ;  not  alleging  that  the  plaintiff 
was  an  apothecary,  and  that  at  the  time  he  at- 
tended the  child  in  its  sickness.  A  plea  justify- 
ing, that  the  plaintiff  injudiciously,  indiscreetly 
and  improperly  administered  the  medicine,  and 
that  the  death  of  the  child  was  accelerated 
thereby,  is  bad ;  for,  as  the  count  did  not  lay 
the  special  damage,  that  the  defendant  was  an 
apothecary,  the  gist  of  the  charge  was  the  man- 
slaughter, and  the  plea  only  answered  a  charge 
of  Inala  praxis.  Edsally,  Ru^^ell^  4  M.  &  G.  1090  ; 
5  Scott,  N.  R.  801 ;  12  L.  J.,  C.  P.  4 ;  6  Jur.  996. 
In   another  count  it  was  alleged,  that  the 

Slaintiff  was  an  apothecary,  and  charged  the 
ef endant  with  having  said,  **  he  (the  plaintiff) 
has  given  my  child  too  much  mercuiy  and 
poisoned  it.*'  A  plea,  that  the  plaintiff  did  give 
the  child  too  mucn  mercury,  is  bad,  for  the  de- 
fendant did  not  confess  and  avoid,  but  extracted 
a  particular  and  an  insufficient  part  of  the 
charge,  and  justified  that  part  only.    lb, 

Lottor  in  Newspaper.] — In  an  action  fot  a 


libel  contained  in  two  letters  published  in  a 
newspaper,  a  plea  that  the  second  letter  (which 
in  itdelf  contuned  a  distinct  substantive  libel) 
was  a  fair  comment  upon  the  facts  stated  in  the 
fint  letter,  is  a  bad  plea.  Walker  v.  Broaden^ 
19  C.  B.,  N.  8.  65  ;  11  Jur.,  N.  S.  671  ;  12L.  T. 
495  ;  13  W.  R.  809. 

To  a  declaration  setting  out  part  of  a  news- 
paper article,  accusing  the  plaintiff  of  base  and 
ungrateful  conduct,  the  d^endant  pleaded  pleas 
alleging  that  words  in  the  article  charging  the 
plaintiff  >vith  bribeiy  were  omitted  from  the  de- 
claration. The  pleas  set  out  the  whole  of  the 
newspaper  article  which  charged  the  plaintiff 
with  bribery  and  other  improper  conduct,  and 
justified  the  whole  article  so  set  out: — Held, 
that  these  pleas  were  rightly  struck  out,  as  being 
calculated  to  prejudice,  embarrass,  and  delay  the 
fair  trial  of  the  action.  Bremridgc  v.  Latimer ^ 
10  L.  T.  816  ;  12  W.  R.  878. 


That  two  Counts  allogod  same  Libel.] — 


Where  the  first  and  second  counts  alleg^  the 
composing  and  publishing  of  two  libels,  and  the 
defendant  in  his  pleas  of  justification  stated  that 
"  the  libels  so  set  forth  were  one  and  the  same 
supposed  libel,  and  not  other  and  different  sup- 
posed libels  : " — Held,  that  such  pleas  were  bad, 
because  it  was  impossible  to  say  with  truth  that 
the  two  libels  alleged  to  have  been  severally 
composed  and  severally  published  were  one  and 
the  same  libel.  Udmonds  v.  Walter^  3  Stark.  7 ; 
2  Chit.  291. 

Where  matter  complained  of  as  libellous  con- 
sists of  a  statement  of  facts,  and  a  comment 
thereon,  which  comment  is  not  a  necessary  in- 
ference from  the  facts,  a  plea  of  justification  is 
bad,  unless  it  justifies  the  comment  as  well  as 
the  facts,  and  it  is  for  the  jury  to  say  whether 
the  evidence  justifies  the  comment  as  well  as 
the  facts.  Cwj}er  v.  Lawson,  1  P.  &  D.  15 ;  8 
A.  &  B.  746  ;  1  W.,  W.  &  H.  601  ;  2  Jur.  919. 

Allogation  of  irnieaworthinoss.]---To  an 

action  for  a  libel  asserting  that  the  plaintiff's  vessc  1 
(which  was  advertised  to  convey  passengers  and 
freight  to  India)  was  unseaworthy,  and  had  been 
sold  to  the  Jews  to  take  out  convicts ;  a  plea, 
justifying  the  charge  of  unseaworthiness,  is  bad. 
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inasmach  as  it  leaves  unanswered  a  material  part 
of  the  chaige.  Ingram  v.  Zatosan^  6  Scott,  775 ; 
5  Bing.  N.  C.  66  ;  7  D.  P.  C.  125 ;  1  Am.  387  ; 
3  Jut.  73. 

IiuniffieieiLoy  in  Point  of  Partionlarity 

boforo  C.  L.  P.  Act  of  1853.]— A  justification 
merely  in  the  words  of  the  libel,  where  it  was 
general  in  its  terms,  was  not  sufficient ;  it  ought 
to  have  stated  the  particulars.  J'Ajmou  v. 
Stewart,  1  T.  R.  748. 

A  justification  of  a  charge  of  a  person  being 
a  swindler  must  state  the  particular  instances  of 
fraud  by  which  the  defendant  meant  to  support 
it.    lb. 

A  libel  charged  an  attorney  with  general  mis- 
conduct, viz.  gross  negligence,  falsehood,  pre- 
varication, and  excessive  bills  of  costs,  in  the 
business  he  had  conducted  for  the  defendant :  a 
plea  in  justification,  repeating  the  same  gene- 
ral chai^ges,  without  specifying  the  particular 
acts  of  misconduct,  was  insufficient.  Holmes  v. 
Cate^hy,  1  Taunt.  543. 

To  a  declaration  for  words,  imputing  to  the 
plaintiff,  a  pawnbroker,  that  he  had  committed 
the  unfair  and  dishonourable  practice  of  duffing, 
that  is,  of  replenishing  or  doing-up  goods,  being 
in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledging  them  with  other  pawnbrokers,  the 
defendant  pleaded,  that  the  plaintiff  did  replenish 
and  do  up  divers  goods,  being  in  his  hands  in  a 
damaged  or  worn-out  condition,  and  pledge  them 
with  divers  other  pawnbrokers  :— Held  bad,  on 
special  demurrer,  as  not  being  sufficiently  specific. 
Hiekinhotham  v.  Leaoh,  10  M.  &  W.  361  ;  2  D., 
N.  S.  270. 


Imputing  Incompeteney  to  Workman.] — 


To  impute  to  a  person  actually  employed  to 
execute  certain  work  that  he  has  no  experience 
in  the  work  in  which  he  is  so  employed  is  a  libel 
u]x>n  that  person  in  the  way  of  his  profession  or 
calling,  and  it  is  no  justification  to  say  that 
such  person  cannot  shew  any  experience  in 
work  of  the  kind  which  in  the  opinion  of  the 
person  making  the  imputation  was  requisite. 
Botterill  v.  Whyteltead,  41  L.  T.  688. 


PubliiMng   Infonnation  reooiyed  from 


another,  bolieying  it  to  be  True.] — ^A  man  who 
receives  information  which,  if  true,  is  injurious 
to  the  character  of  another,  is  not  justified  in 
publishing  that  information  to  the  prejudice  of 
that  other  merely  because  he  believes  it  to  be 
true.    Ih, 

Statemont  that  Plaintiff  had  boon  Con- 


Tictod.] — ^Action  for  publishing  the  following 
libel : — "  The  North-Eastem  Railway  Company. 
Caution.  J.  A.  (the  plaintiff)  was  charged  before 
the  magistrate  at  D.  £or  riding  in  a  train  from 
L.  for  which  his  ticket  was  not  available,  and 
refusing  to  pay  the  proper  fare.  He  was  con- 
victed in  the  penalty  of  9/.  1^.  10^.,  including 
costs,  or  three  weeks'  imprisonment."  A  plea 
alleged  a  summary  conviction  adjudging  the 
plaintiff  to  forfeit  H.,  and  8/.  \s,  \Qd.  costs,  and 
on  non-pajTnent  and  in  default  of  distress,  the 
plaintiff  to  be  imprisoned  for  three  weeks,  which 
conviction  at  the  time  of  the  doing  of  what  was 
complained  of,  was  in  full  force.  The  replica- 
tion set  out  the  conviction,  by  which  the  period 
of  alternative  imprisonment  was  fourteen  days. 
Rejoinder,  that  the  conviction   was  described 


with  substantial  accuracy  and  truth,  as  well  in 
the  libel  as  in  the  plea : — ^Held,  firat,  that  the 
difference  between  the  conviction  and  the  state- 
ment of  it  published  did  not  make  the  latter 
in  law  libellous.  Aleapander  v.  Xortk'Eattern 
Rmlway  Company,  6  B.  &  8.  240;  34  L.  J., 
Q.  B.  152. 

Held,  secondly,  that  it  was  a  question  for  a 
jury  whether  the  statement  of  the  conviction 
was  substantially  true.    lb. 

Held,  thirdly,  that  the  plea  was  good,  with  an 
allegation  that  the  conviction  was  in  force  at 
the  time  of  pleading.    lb. 

To  a  declaration  for  printing  and  publishing 
of  the  plaintiff  that  he  was  charged  at  a  petty 
sessions  with  having  travelled  on  a  railway  with- 
out first  paying  his  fare,  and  was  convicted  of 
the  offence  in  a  penalty  and  costs  amounting  to 
\L  2»,,  "  meaning  thereby  that  the  plaintiff  had 
attempted  to  defittud  the  company,"  a  plea  that 
he  was  so  charged  and  convicted  as  in  the  decla- 
ration mentioned,  without  expressly  justifying 
the  innuendo,  is  a  good  plea,  as  the  only  offence 
of  which  the  court  has  cognizance  is  that  created 
by  the  Railways  Clauses  Act,  s.  103,  for  travelling 
without  previously  paying  the  fare  "  with  intent  to 
avoid  payment  thereof."  Biggi  v.  Chreat  Bastem 
Railway  Company,  18  L.  T.  482  ;  16  W.  R.  908. 

A  party  was  convicted  before  the  lord  mayor 
of  travelling  on  a  railway  from  London  Bridge 
to  Cannon  Street  without  a  ticket,  and  sentenced 
to  a  fine  of  is,,  with  costs,  or  in  default  three 
days'  imprisonment.  The  railway  company  pub- 
lished placards,  stating  that  he  had  been  so  con- 
victed and  fined,  and  describing  the  alternative 
as  being  "  imprisonment  with  hard  labour."  He 
sued  the  company  for  libel.  The  company 
pleaded  the  truth  of  the  statements  contained 
in  the  placards  : — Held,  first,  that  the  question 
for  the  jury  in  such  a  case  is,  whether  the  com- 
pany's account  of  the  conviction  is  substantially 
correct.  Owynn  v.  South-Eastern  Railway  Com' 
panyj  18  L.  T.  738. 

Held,  secondly,  that  the  party  was  at  liberty, 
with  a  view  to  the  assessment  of  damages,  to 
enter  into  all  the  circumstances  which  led  to 
the  conviction,  although  such  evidence  tended 
to  shew  that  the  conviction  was  erroneous.    Ih. 


Statement  that  Plaintiff  improperly  de- 


tained the  Defendant'!  Goods.]— A  declaration 
alleged  that  the  plaintiff  advertised  his  goods 
for  sale,  and  that  the  defendant  published  of  him 
and  of  his  sale  a  notice  reciting  the  advertisement, 
and  stating  that  he  unlawfully  detained  certain 
goods  of  the  defendant,  which  he,  the  defen- 
dant, was  informed  the  plaintiff  also  intended 
disposing  of,  and  giving  notice  that  the  same 
were  the  defendant's  property,  and  any  person 
purchasing  would  be  held  responsible;  thereby 
meaning  to  cause  it  to  be  believed  that  no  per- 
son could  safely  purchase  any  goods  at  the  sale, 
by  means  of  which  persons  were  prevented  from 
attending,  and  the  sale  failed  altogether.  A 
plea  that  the  plaintiff  did  unlawfully  detain 
certain  goods  of  the  defendant,  who  was  in- 
formed and  believed  that  the  plaintiff  did 
intend  to  dispose  of  the  same  at  the  advertised 
sale,  and  thereupon  the  defendant  published  the 
words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  goods  so  unlawfully  de- 
tained by  the  plaintiff,  and  not  otherwise,  is  an 
answer  to  the  action.  Cdrr  v.  Ihtckett,  5  H.  & 
N.  783 ;  29  L.  J.,  Ex.  468. 
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AUaifationf  M  toCharaeter.] — ^A  declara- 
tion alleged  that  the  plaintifE  was  cashier  to  Q., 
and  that  the  defendant,  in  a  letter  addressed  to 
Q.,  falsely  and  maliciously  wrote  and  published 
of  the  plaintiff  the  words,  **  I  conceive  there  is 
nothing  too  base  for  him  to  be  guilty  of."  A 
plea,  that  the  plaintiff  signed  and  deUvered  to 
the  defendant  an  I  O  U,  and  afterwards,  on 
having  sight  thereof,  falsely  and  fraudulently 
amerted  that  the  signature  was  not  his,  and  the 
plea  averring  that  the  libel  was  written  and 
published  solely  in  reference  to  this  transaction, 
19  a  sufficient  justification,  as  the  libel  must  be 
understood  with  reference  to  the  subject-matter. 
Tigkfi  V.  Cooper,  7  Bl.  &  BL  639  ;  26  L.  J.,  Q.  B. 
215  ;  3  Jur.,  N.  a  716. 

Whan  Part  only  Jvstiiled.] — A  defendant 

published  a  libel,  that  the  plaintiff,  a  proctor, 
had  been  suspended  three  times,  per  quod  his 
neighbours  were  led  to  think  he  had  been 
guilty  of  extortion.  Plea,  that  he  had  been 
suspended  once  for  extortion  is  ill,  as  it  does  not 
justify  the  whole  charge.  Clarkson  v.  Law»on, 
6  Bing.  266  ;  3  M.  &  P.  605. 

Afterwards  held  that  the  libellous  matter  was 
thus  divisible,  and  that  the  plea  was  aii  answer 
as  to  part.  ClarJuton  v.  Lawion^  6  Bing.  587  ; 
4  M.  &  P.  356. 

To  an  action  for  libelling  the  plaintiffs,  in  their 
business  of  aellen  of  m^icines,  by  publishing 
that  the  defendants  had  crushed  the  hygeist 
system  of  wholesale  poisoning  pursued  by  the 
scamps  and  rascals,  the  defendants  pleaded  and 
proved  the  conviction  of  two  of  the  vendors  of 
the  plaintiffo*  pills  for  manslaughter: — Held, 
that  the  plea  was  sufficient^  and  sufficiently 
proved,  tnough  it  did  not  justify  the  words 
**  scamps  and  rascals,"  and  though  one  of  the 
victims  died  notwithstanding  he  had  taken 
fewer  pills  than  the  vendors  recommended ;  it 
appearing  that  a  larger  number  would  only  have 
accelerated  his  death : — Held,  also,  that  it  was 
not  necessary  for  the  defendants  to  shew  that 
they  had  completely  crushed  the  system.  Mori' 
»on  V.  Uarmer,  8  Bing.  N.  C.  759  ;  4  Scott,  524  ; 
3  Hodges,  108. 

Where  a  libel  contains  several  distinct  charges, 
a  defendant  may  justify  a  part  only  ;  but,  if  the 
part  not  justified  contain  libellous  matter,  he  is 
liable  in  damages  for  that  which  is  so  left  un- 
covered by  the  justification.  Clarke  v.  Taylor^ 
3  Scott,  95  ;  2  Bing.  N.  C.  654  ;  2  Hodges,  65. 

Where  a  libel  Is  justified  in  i>art,  the  test  to 
tiy  if  the  justification  is  complete,  is  to  read  the 
part  which  is  not  justified  by  itself,  without  re- 
Icrence  to  the  other  parts;  and  if  it  does  not 
clearly  amount  to  a  libel,  the  justification  is 
complete.  If  the  part  ^hich  is  not  justified 
contains  ambiguous  statements,  the  court  will 
not  draw  any  libellous  inference  from  them,  if 
the  plaintiff  has  not  done  so  in  his  declaration. 


Particiilari  of  Jutifloatioa.] — ^A  justification 
may  be  allowed,  in  a  general  form,  where  the 
charge  is  not  matter  indictable,  the  defendant 
rendering  particulars  of  the  chaiges  intended  to 
be  justified.  Behrens  v.  Allen,  8  Jur.,  N.  S. 
118 ;  8.  P.,  Early  v.  8mUk,  12  Ir.  C.  L.  R.  App. 

XXXV. 

The  practice  is,  in  actions  of  libel,  to  allow 
pleas  of  justification  in  a  general  form  with  a 
liberal  allowance  of   particulare.     Oourloy  v. 


Plimeoll.S  L.  R.,  C.  P.  362  ;  42  L.  J.,  0.  P.  121 ; 
28  L.  T.  598  ;  29  ib.  130  ;  21  W.  R.  683. 

In  an  action  for  a  libel  substantially  charging 
the  plaintiff,  a  shipowner,  with  sending  ships  to 
sea  over-insured,  over-loaded,  and  under-manned, 
and  with  an  habitual  disr^ard  of  human  life  in 
the  conduct  of  his  business,  a  judge  at  chambers 
allowed  the  defendant  to  plead  general  pleas  of 
justification, "  that  the  several  words  and  matters 
concerning  the  plaintiff  were  true  in  substance 
and  in  fact,"  subject  to  particulars.  The  court 
sustained  the  order,  holding  it  to  be  a  more  con- 
venient course  than  setting  out  the  several  mat- 
ters of  justification  upon  the  reconL    lb. 

An  order  having  been  made  for  the  delivery 
by  the  defendant  of  particulars  of  the  several 
matters  he  intended  to  rely  on  under  his  pleas  of 
justification,  stating  the  substance  of  each  case, 
with  the  dates  of  uie  several  matters  relied  on, 
or,  in  default,  that  the  pleas  should  be  struck 
out ;  the  court  refused  to  allow  him  to  adminis- 
ter interrogatories  to  the  plaintiff  for  the  purpose 
of  enabling  him  to  comply  with  the  order,  in  the 
absence  of  an  affidavit  disclosing  circumstances 
to  warrant  a  departure  from  the  general  rule. 
lb. 

To  a  declaration  alleging  that  the  defendant 
fiftlsely  and  maliciously  wrote  to  and  told  persons 
who  had  bought  certain  machines  of  the  plaintiff, 
that  the  machines  were  infringements  of  his 
patents,  the  defendant  having  pl<»ded  not  guilty, 
the  court  ordered  him  to  deliver  particulars, 
shewing  in  what  parts  the  plaintiffs'  machines 
were  an  infringement  of  his  patents,  and  point- 
ing out,  by  reference  to  the  page  and  line  of  his 
specifications,  which  part  of  the  inventions  there- 
in described  he  alleged  to  have  been  infringed. 
Wren  v.  WrUd,  4  L.  R.,  Q.  B.  213  ;  20  L.  T.  277. 

A  defendant  pleaded  that  the  defamatory 
matter  in  the  declaration  complained  of  was 
and  is  true  in  substance  and  in  fact.  The  court 
ordered  him  to  give  particulars  of  the  facts  and 
matters  he  relied  on  to  justify  the  libel,  or  in 
default,  that  the  plea  should  be  struck  out. 
Jmies  V.  Bewiche,  5  L.  R.,  C.  P.  32, 

Payment  into  Court  together  with  Joitiflca- 
tion.^ — The  defendant,  in  an  action  for  a  libel 
published  in  a  newspaper,  admitted  the  publica- 
tion of  the  alleged  hbel,  but  pleaded  that,  with 
the  exception  of  certain  innuendoes  alleged  in 
the  statement  of  claim,  the  libel  was  true.  In 
the  alternative  he  pleaded  the  insertion  of  a  full 
apology  in  the  newspaper,  and  payment  into 
court  of  40*.  : — Held,  that  the  offering  of  an 
apology  and  payment  into  court  and  of  a  justi- 
fication could  be  pleaded  together.  Hawheeley 
V.  Bradihaw,  5  Q.  B.  D.  30;2 ;  49  L.  J.,  Q.  B. 
333  ;  42  L.  T.  285 ;  28  W.  R.  557— C.  A.  Re- 
versing 5  Q.  B.  D.  22 ;  49  L.  J.,  Q.  B.  207 ;  41 
L.  T.  653  ;  28  W.  R  167. 

Charge  of  Murder— Additional  Circnmstancei 
LibeUoiLf.|| — In  an  action  for  a  libel,  charging  a 
person  with  a  legal  crime,  e.g.  murder,  with 
circumstances  of  aggravation,  if  the  additional 
circumstances  would  be  in  themselves  libellous 
they  must  be  justified,  as  well  as  the  bare  legal 
offence.  Uelelvam  v.  Blackwood,  11  C.  B.  Ill  ; 
20  L.  J.,  C.  P.  187  ;  15  Jur.  861. 

A  declaration  for  a  libel  imputing  to  an  officer 
in  the  army  that  he  had  been  guilty  of  murder, 
in  killing  his  opponent  in  a  duel,  and  that^^ 
duel  was  supposed  to  have  been  fought  '*'^^ 
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circnmstances  revolting  to  the  ordinary  notions  | 
of  honour,  is  not  answered  by  a  plea,  alleging 
merely  that  the  plaintiff  killed  his  antagonist, 
and  was  tried  for  murder,  and  acquitted;  the 
defendant  was  bound  to  justify  also  the  matter 
of  aggravation.    Jb, 

PriTilega— How  Pleaded.]— Privileged  com- 
munication is  a  defence  that  may  be  set  up 
under  the  plea  of  not  guilty.  Lillie  v.  Priee^  1 
19.  &  P.  16  ;  5  D.  P.  C.  432  ;  6  A.  &  £.  645  ;  2  H. 
&W.  381. 

In  an  action  of  slander,  a  plea  of  privileged 
communication  must  allege  that  the  defendant 
made  the  communication  on  a  lawful  occasion, 
believing  it  to  be  true,  and  without  malice ;  or 
at  least  bonA  tide.  Smith  v.  Thomas^  2  Scott, 
646  ;  4  D.  P.  C.  333  ;  2  Bing.  N.  C.  372 ;  1  Hodges, 
363. 


Express  Malice.]— iSIn?  Pbivilege,  ante. 


That  Words  did  not  bear  Meamng  alleged.] 
— ^A  declaration  averred,  that  the  defendant  used 
the  word  **  black-sheep,"  for  the  purpose  of  ex- 

Sressing  and  meaning,  and  it  was  understood 
y  the  persons  to  whom  the  libel  was  addressed 
as  expressing  and  meaning,  a  person  notorious  by 
reason  of  bad  character,  and  of  stained  and 
sullied  reputation ;  yet  the  defendant,  intending 
to  cause  it  to  be  believed  that  the  plaintiff  had 
conduct  himself  dishonestly  and  improperly, 
published  of  the  plaintiff  the  libellous  matter 
following  : — *'  Black-sheep  ^'  (meaning  that  the 
plaintiff  was  a  black-sheep,  in  the  sense  and 
meaning  in  which  the  word  was  used  by  the 
defendant).  The  declaration  then  set  forth  a 
statement  of  facts  respecting  the  plaintiff ;  no 
part  was  in  itself  libellous.  The  defendant 
pleaded,  as  to  the  publishing  of  the  following 
part  of  the  libel,  that  is  to  say,  black-sheep,  that 
the  defendant  did  not  use  that  word  for  the 
purpose  of  expressing  or  meaning,  nor  was  it 
understood  as  expressing  or  meaning,  a  person 
notorious  by  reason  of  bad  character,  or  of 
stained  and  sullied  reputation  :  —  Held,  first, 
that  the  plea  was  well  pleaded  as  to  that  part 
only  of  the  libel ;  secondly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the 
libel,  and  not  to  the  inducement  in  the  declara- 
tion as  to  that  part ;  and,  thirdly,  that  it  was 
not  bad  as  amounting  to  not  guilty  ;  the  aver- 
ment in  the  declaration  as  to  the  word  *'  blac^- 
sheep  "  being  properly  matter  of  inducement, 
which  it  was  necessary  to  traverse  specially. 
M'Greffttr  v.  Gregory,  11  M.  &  W.  287;  2  D., 
N.  S.  769  ;  12  L.  J.,  Ex.  204. 

Apologias.] — In  an  action  for  a  libel  in  a 
newspaper,  a  plea  of  apology  and  payment  into 
court  cannot  be  pleaded,  with  not  guilty  to  the 
same  part  of  the  declaration.  O^Jirie/i  v. 
Clement,  15  M.  &  W.  436  ;  2  D.  &  L.  676  ;  15 
L.  J.,  £x.  285. 

The  replication  under  s.  2  of  6  &  7  Vict.  c.  96, 
need  not  deny  all  the  facts  stated  in  the  plea, 
but  the  plaintiff  may  traverse  as  much  of  it  as 
he  thinks  necessaiy.  Chadwick  v.  Ilerapath, 
.4  D.  k  L.  653 ;  3  C.  B.  886  ;  16  L.  J.,  C.  P.  104. 

What  SoiKeieiLt.]— A  libel  having  been 


published  in  a  newspaper  among  its  onlinary 
news,  and  in  its  usual  type,  an  apology  inserted 
in  a  subsequent  number  of  the  paper,  under  a  I 


general  head  of  *^  Notices  to  Correspondents,'" 
which  was  in  a  type  smaller  than  the  rest  of  the 
paper,  is  not  a  full  apology  within  the  statute. 
Lifane  v.  Smith,  3  H.  &  N.  736  ;  28  L.  J.,  Ex. 
33  ;  4  Jur.,  N.  S.  1064. 

The  juiy  having  found  that  the  apology  was 
not  sufficient,  but  that  the  money  paid  into 
court  was  sufficient  to  cover  the  damage,  the 
judge  directed  a  veitlict  for  the  plaintiff,  with  1». 
damages  : — Held,  that  he  was  deprived  of  costs 
by  3  &  4  Vict.  c.  24,  s.  2.  Lafone  v.  SmUh,  4  H. 
&  N.  158  ;  5  Jur.,  N.  S.  127. 

When  an  apology  is  pleaded,  it  is  for  the  jury 
to  say  whether  the  aix)logy  is  reasonably  suffi- 
cient. Mi»k  Allah  hey  v.  Johnstone,  18  L.  T. 
620. 

A  defendant  is  not  bound  to  insert  an  apolc^y 
dictated. by  the  plaintiff,  but  if  he  inserts  one 
which  an  impartial  person  would  consider  reason- 
ably satisfactory  under  all  the  circumstances  of 
the  case,  he  will  be  protected.    lb, 

PnblicatibiL    ol] — The   prosecutors    in 


a  trade-mark  case  offered  no  evidence  against 
the  offender,  and  he  was  acquitted,  he  giving  a 
letter  of  apology,  with  authority  to  the  prosecu- 
tors to  make  such  use  of  it  as  they  might  think 
necessary.  The  prosecutors  published  this  letter 
by  advertisements,  and  continued  to  do  so  for 
nearly  two  months  : — Held,  that  the  arrange- 
ment as  to  the  apology  was  not  void  as  made 
under  duress,  and  that  the  prosecutors  could  not 
be  restrained  from  continuing  to  publish  the 
letter.  Fxslier  v.  AjfolUnarit  Company,  10  L. 
R.,  Ch.  297  ;  44  L.  J.,  Ch.  600 ;  32  L.  T.  628  ;  23 
W.  R.  460. 

Plea  of  Aeeord  and  Satiifaotion.] — An 

agreement  that  mutual  apologies  shall  appear  in 
the  several  newspapers  of  the  plaintiff  and  the 
defendant,  perfoimcd  by  the  latter,  is  a  valid 
plea  of  accord  and  satisfaction  to  an  action  for 
a  libel.  Jioosey  v.  Wood,  3  H.  &  C.  484  ;  34  L. 
J.,  Ex.  65  ;  11  Jur.,N.  S.  181  ;  13  W.  R.  317. 

Plea  of  fbrmer  Judgment.]— To  an  action  for 
words  imputing  to  the  plaintiff,  in  the  way  of  his 
trade,  that  he  was  dishonest  and  a  cheat,  the 
defendant  pleaded  a  judgment  recovered  in  a 
former  action.  Upon  the  trial  of  the  issue  upon 
nul  tiel  record,  the  record  when  produced  shewed 
that  the  former  action  had  been  brought  for 
calling  the  plaintiff  a  thief  simply,  and  not  in  the 
way  of  his  trade  : — Held,  no  bar.  Wand9%corth 
V.  Bentley,  1  B.  C.  C.  203 ;  2  C.  L.  R.  127  ;  23 
L.  J.,  Q.  B.  3  ;  17  Jur.  1077. 

Plea  of  Agreement  to  waiye  Aetion.]— In  an 
action  for  words  imputing  a  crime,  an  agreement 
on  the  part  of  the  plaintiff,  to  waive  his  action 
for  words  spoken,  in  consideration  that  the  de- 
fendant will  destroy  certain  documents  in  his 
possession,  or  which  might  afterwards  come  into  . 
his  {xxssession,  imputing  the  same  crime  to  the 
plaintiff,  is  (when  executed  by  the  burning  of  the 
papers  in  his  possession)  a  bar  to  the  action. 
Lane  v.  Ajfpleyate,  1  Stark.  97. 

o.  Dlreotion  of  Jury  in  Aotiona. 

Questions  to  be  Deeided  by  Jury.] — In  cases  of 
libel  the  meaning  of  the  words  used,  the  fairness 
of  a  report,  and  the  meaning  of  comments  added 
by  a  reporter,  are  questions  entirely  for  a  jury  to 
decide,  and  should  not  be  hastily  withdrawn  £rom 
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a  jary.  Street  v.  Licensed  Vietuallern*  Society, 
22  \V.  R.  553. 

In  an  action  of  libel  for  having  written  letters 
to  the  plaintiff's  employers,  in  consequence  of 
which  the  plaintiff  was  dismissed  from  his  em- 
ployment, the  jadge  directed  a  nonsuit  on  the 
ground  that  the  letters  were  only  cautions,  and 
not  libellous  : — Held,  that  the  nonsuit  was  wrong, 
as  the  question  whetiier  the  letters  were  libellous 
or  not  ought  to  have  been  left  to  the  jury.  Hart 
V.  Wall,  2  C.  P.  D.  146  ;  46  L.  J.,  C.  P.  227  ;  25 
W.  R.  373.  Sec  also  O^DonogUtie  v.  Hussey,  5 
It.  a,  C.  L.  124— Ex.  Ch. 

Action  by  an  assistant  master  of  the  govern- 
ment school  at  St.  Helena,  against  the  command- 
ing officer,  a  member  of  the  executive  govern- 
ment in  that  island,  for  a  libel  contain^  in  a 
letter  written  by  him  to  the  colonial  secretary  of 
the  island,  stating  that  the  plaintiff  was  drunk 
and  disorderly  at  a  certain  time  and  place.  At 
the  trial  the  letter  was  not  given  in  evidence,  or 
the  publication  proved,  but  the  judge  told  the 
juiy  that  they  had  to  find,  whether  it  was  a 
privileged  communication  or  not,  and  directed 
them  to  decide  whether  or  not  the  defendant  had 
taken  sufficient  care  to  ascertain  the  troth  at  the 
statement  made  to  the  colonial  secretary,  and 
upon  this  it  would  be  for  him  to  decide  whether 
his  communication  was  a  privileged  one  or  not. 
The  jury  found  for  the  plaintiff  with  damages, 
and  the  judge,  a  few  days  afterwards,  gave  judg- 
ment coucurriug  with  the  verdict : — Held,  that 
the  proceedings  were  altogether  irregular,  and 
judgment  arrested,  the  juo^  having  taken  upon 
himself  the  functions  of  the  jury,  first,  in  leaving 
it  to  them  to  determine  whether  the  alleged  libel 
was  contained  in  an  official  document  and  a 
privil^ed  communication  ;  and  secondly,  in  not 
leaving  it  to  them  to  say  whether  the  letter,  if 
pablished,  was  bon4  fide ;  and  if  so  found,  then 
it  was  for  him  to  determine  whether,  under  all 
the  circumstances,  it  was  not  a  privileged  com- 
munication. Stare  v.  Griffith,  6  L.  R.,  P.  C.  420  ; 
20  L.  T.  197  ;  6  Moore,  P.  C.  C,  N.  S.  18. 

The  judge  is  not  bound  to  state  to  the  jury,  as 
matter  of  law,  whether  the  publication  com- 
plained of  is  a  libel  or  not ;  but  the  proper  course 
i»  for  him  to  define  what  is  a  libel  in  point  of  law, 
and  to  leave  it  to  the  jury  to  say  whether  the 
publication  in  question  falls  within  that  defini- 
tion ;  and  as  incidental  to  that,  whether  it 
18  calculated  to  injure  the  character  of  the 
plaintiff.  Par  miter  v.  Cunpland,  6  M.  &  W. 
ia5  ;  4  Jur.  701. 

If  the  language  of  the  libel  is  ambiguous,  and 
it  is  doubtful  whether  it  imputes  any  injurious 
matter  to  the  plain  tiff,  the  proper  question  for  the 
jury  is,  not  whether  the  intention  of  the  publisher 
is  to  injure  the  plaintiff,  but  whether  the  ten- 
dency of  the  matter  is  injurious  to  him.  Jt^sher 
V.  Clement,  10  B.  &  C.  472. 

Judge  to  Bnle  whether  Oeoasion  creates  Privi- 
lege.]—When,  in  an  action  for  libel,  the  defen- 
dfuit  insists  that  the  publication  is  privileged,  it 
is  for  the  judge  to  rule  whether  the  occasion 
creates  the  privilege.  If  the  occasion  creates  such 
privil^^,  but  there  is  evidence  of  express  malice, 
either  from  extrinsic  circumstances,  or  from  the 
language  of  the  libel  itself,  the  question  of  express 
malice  should  be  left  to  the  juiy.  Cooke  v. 
Wildes,  5  El,  &  Bl.  329  ;  3  C.  L.  R.  1090 ;  24 
L.  J.,  Q.  B.  367  ;  1  Jur.,  N.  S.  610. 

In  an  action  for  slander  in  giving  a  character 


of  a  servant,  although  the  occasion  prim&  facie 
justifies  the  communication  of  matter  which 
would  othenvise  be  actionable,  yet  if,  at  the 
close  of  the  plaintiff's  case,  there  is  any  evidence 
which  would  warrant  the  jury  in  inferring 
actual  or  express  malice,  the  judge  cannot  with- 
draw the  case  from  them.  Jlacluon  v.  Hopper- 
ton,  16  C.  B.,  N.  S.  829  ;  10  L.  T.  629  ;  12  W.  R. 
913. 

Duty  of  Judge  in  Directing  ai  to  whether  Pnb- 
lieation  is  LibellooB.] — In  an  action  for  libel,  it  is 
no  misdirection  that  the  judge,  in  addition  to 
leaving  the  proper  questions  to  the  jury,  stated 
his  own  opinion  as  to  the  libellous  nature  of  the 
publication.  Darby  v.  OvHcley,  1  H.  &  N.  1  ;  25 
L.  J.,  Ex.  227  ;  2  Jur.,  N.  S.  497. 

On  the  trial  of  an  issue  of  not  guilty  in  an  ac- 
tion for  libel,  it  is  no  misdirection  if  the  judge 
leaves  to  the  jury  the  question,  whether  or  not 
the  publication  is  libellous,  without  stating  his 
own  opinion  as  to  the  particular  publication, 
or  denning  what  generally  constitutes  a  libel. 
Baylis  v.  Lawrance,  11  Ad.  &  E.  920 ;  3  P.  &  1). 
526  ;  4  Jur.  652. 

Where  the  tendency  of  an  alleged  libel  is  to 
injure  the  plaintiff,  it  is  the  duty  of  the  judge  to 
state  to  the  jury  that  the  publication  is  a  libel, 
without  leaving  it  to  them  to  consider  whether  it 
was  the  intention  of  the  defendant  to  injure  the 
plaintiff.  Hairc  v.  Wilson,  4  M.  &  B.  605  ;  9  B. 
&  0.  643. 

Af  to  Evidence  to  rebut  Xalice.] — See  ante, 
Privileqe. 


d.  Other  Folnts  relating  to. 

Consolidation  of  Actions.]  —  Whero  a  plain- 
tiff brought  seven  actions  for  seven  dift'erent 
publications  of  the  same  libel  against  the  defen- 
dant, the  court  ordered  proceedings  to  be  t^tayed 
in  all  the  actions,  except  one,  until  that  one  had 
been  tried.  Jones  v.  Pritehard,  6  D.  &  L.  529  ; 
18  L.  J.,  Q.  B.  104.    See  also  Pbactice. 

Staying.] — ^Where  a  veitiict  has  been  found 
with  damages  in  an  action  for  words  imputing 
felony,  the  court  will  not  stay  the  proceedings 
or  grant  a  new  trial,  on  the  ground  that  since 
the  .trial  the  plaintiff  has  been  convicte4  and 
attainted  of  the  same  felony;  k  fortiori,  where 
the  defendant  has  been  examined  as  a  witness 
upon  the  trial  of  the  indictment.  Symmons  v. 
Blake,  2  C,  M.  &  R.  416  ;  4  D.  P.  C.  263  ;  1  Gale, 
182. 

Arrest  of  Judgment.] — After  verdict  for  a 
plaintiff  on  the  issue  of  not  guilty,  the  court 
will  arrest  the  judgment  if  no  libel  on  the  plain- 
tiff appears  on  the  record.  Ueame  v.  Stowcll, 
12  A.  A:  E.  719  ;  4  P.  &  D.  696  ;  6  Jur.  458. 

Judgment  an^ested  in  an  action  for  defamatory 
words  respecting  a  bribe,  because  the  charge  did 
not  specify  to  whom  the  money  was  given. 
Purdy  V.  Stacey,  5  Burr.  2698. 

Where  there  were  two  counts  in  slander,  and 
entire  damages,  judgment  was  arrested,  because 
the  words  in  the  latter  count  were  not  action- 
able. OnsUm  V.  Home,  3  Wils.  177  ;  2  W.  Bl. 
750. 

Proceedings  on  Beeognisances  of  Newspaper 
Proprietors.] — ^An  application  under  11  Geo. 


275 


DEFAMATION— Ordiwari^  Cases. 


276 


6  1  Will.  4,  c.  73,  to  enforce  the  recognizanoes 
taken  under  60  Gea  3  &  1  Geo.  4,  c.  9,  most 
state  distinctly  that  the  defendant  in  the  action 
for  libel  was  either  the  editor,  conductor  or  pro- 
prietor of  the  newspaper ;  and  an  allegation  that 
he  was  the  printer  and  publisher  is  insufficient. 
Bruntwiek  (^Dvke),  Ex  parte,  3  Ex.  829  ;  18  L. 
J.,  Ex.  304. 

Writs  of  execution  having  been  sued  out,  with- 
out effect,  on  a  judgment  against  the  publisher 
of  a  newspaper  for  libel,  the  court  allowed  a 
scire  facias  to  issue  on  tlie  recognizance  of  the 
sureties  taken  under  60  Geo.  3  &  1  Geo.  4,  c.  9, 
and  11  Geo.  4  A:  1  Will.  4,  c.  73,  the  attomey- 
generaVs  fiat  having  been  first  obtained*  BmrM^ 
wick  (^Duhe),  Ex  parte ^  6  Ex.  22  ;  21  L.  J.,  Ex. 
113. 

Upon  an  application  for  leave  to  proceed 
against  sureties  upon  their  recognizance  or  bond 
to  the  crown  under  11  Geo.  4  &  1  Will.  4,  c.  73, 
8.  3,  the  coort  acts  judicially,  not  ministerially, 
and  may  refuse  the  application  if,  upon  the 
facts  before  them,  they  are  of  opinion  that  the 
plaintiff  is  not  entitled  to  proceed  against  the 
sureties.  Jorwn,  In  re^  2  H.  &  C.  270  ;  32  L.  J., 
Ex.  264  ;  9  Jur.,  N.  S.  726 ;  8  L.  T.  672  ;  11  W.  R. 
1079. 

Effect  of  Demnrring  to  Plea.] — K  demurrer  to 
a  declaration  in  slander  does  not  admit  the  par- 
ticular words  spoken  to  have  been  spoken  with 
the  intent  attributed  to  them  by  the  innuendo. 
Wlieeler  v.  Haynes,  1  P.  &  D.  55  ;  9  A.  &  E.  286, 
n. ;  1  W.,  W.  &  H.  646. 

It  is  an  erroneous  notion  that  by  demurring  to 
a  'plea  of  justification  the  plaintiff  necessarily 
admils  the  truth  of  the  libellous  matter,  for  that 
which  is  well  pleaded  is  alone  admitted  by  such 
demurrer.    Jtmes  v.  Stevens,  11  Price,  235. 

New  Trial  by  Beaton  of  Inadequate  Damages.] 

— A  new  trial  will  be  granted  for  inadequacy  of 
damages  in  an  action  for  slander  where  the 
smallness  of  the  amount  shews  that  the  jury  has 
made  a  compromise,  and,  instead  of  deciding  the 
issues  submitted  to  them,  has  agreed  to  find  for 
the  plaintiff  for  nominal  damages  only.  Ealrry 
v.  Stanford,  10  L.  R.,  Q.  B.  54  ;  44  L.  J.,  Q.  B. 

7  ;  31  L.  T.  677  ;  23  W.  R.  162. 

Ooiti.in  ActioBi  of  Slander— 81  Jac.  1,  e.  16,  ■. 

6.] — In  an  action  of  slander  imputing  felony  to 
the  plaintiff,  the  jury  gave  a  verdict  for  1«.,  and 
the  judge  certified,  under  3  &  4  Vict.  c.  24,  s.  2, 
that  the  slander  was  wilful  and  malicious,  and 
under  30  &  31  Vict.  c.  142,  s.  5,  that  there  was 
sufficient  reason  for  bringing  the  action  in  the 
superior  court  : — Held,  that  the  plaintiff  was  not 
entitled  to  costs  :  for  that  by  21  Jac.  1,  c.  16,  s. 
6,  which  was  unrepealed,  he,  having  obtained  a 
verdict  for  less  than  40«.,  was  only  entitled  to  as 
much  costs  as  damages ;  and  the  subsequent 
statutes  were  in  the  negative,  and,  therefore,  only 
enable<l  the  judge  or  court  to  certify  for  or  allow 
such  costs  as  the  plaintiff  was  entitled  to  before 
the  statutes  passed.  Marshall  v.  Martin,  5  L. 
R.,  Q.  B.  239  ;  39  L.  J.,  Q.  B.  85  ;  21  L.  T.  788  ; 
18  W.  R.  378.    Sec  infra. 

In  considering  whether  to  certify  for  costs 
upon  a  verdict  l^ing  found  for  a  plaintiff  in  an 
action  for  slander,  the  judge,  although  he  dis- 
approves himself  of  the  action  having  been 
brought,  will  give  effect  to  an  indication  by  the 
jury  of  a  contrary  opinion,  and  will  treat  a  ver- 


dict for  40«.  as  such  an  indication.    Hume  v. 
Marsihall,  37  L.  T.,  0.  S.  711. 

Bftt  tee  now  next  cate. 


21  Jao.  1,  0.  16,  ■.  6,  repealed.]— The  21 


Jac.  1,  c.  16,  is  (so  far  as  an  action  for  slander  is 
concerned)  repealed  by  the  effect  of  Ord.  LV. 
Gamett  v.  Bradley,  3  App.  Cas.  944  ;  48  L.  J., 
Ex.  186  ;  39  L.  T.  261  ;  26  W.  R.  698.  Reversing 
the  judgment  of  the  Court  of  Appeal,  2  Ex.  D. 
349  ;  25  W.  R.  663  ;  approving  of  Parsons  v. 
Tinllny,  2  C.  P.  D.  119  ;  and  overruling  Bowt^ 
V.  Bell,  36  L.  T.  640— C.  A. 

Where,  therefore,  a  plaintiff  in  an  action  for 
slander  obtained  a  verdict,  but  recovered  only 
one  farthing  damages,  and  the  judge  declined  to 
make  any  order  or  grant  any  certificate,  and  the 
master  taxed  the  costs  for  the  ]i>laintiff  in  the 
ordinary  way :  —  Held,  that  the  master  waa 
right,  the  costs  under  such  circumstances  foUow* 
ing  the  event,    lb, 

Beitraiiung  by  Iqjnaetloii.] — A  court  of  equity 
will  not  interfere  by  injunction  to  prevent  the 
publication  of  a  libel.  Clark  v.  tVeeman,  11 
Beav.  112  ;  17  L.  J.,  Ch.  142  ;  12  Jur.  149. 

A  court  of  equity  has  jurisdiction  to  restrain 
the  publication  of  any  document  tending  to  the 
destruction  of  property,  whether  consisting  of 
money  or  of  professional  reputation  by  which 
property  is  acquired.  Dixon  v.  UoUlcn^  7  L.  R., 
Eq.  488  ;  20  L.  T.  357  ;  17  W.  R.  482. 

The  publication  of  a  notice  stating  that  the 
plaintiff  was  a  partner  in  a  banknipt  firm  was  re- 
strained,   lb. 

A  motion  on  behalf  of  the  trustees  of  a  perma- 
nent benefit  building  society,  being  also  a  bank 
for  deposit,  for  an  injunction  to  restrain  the  pub* 
lication  and  sale  by  the  defendant  of  a  book  con- 
taining alleged  libellous  paragraphs  in  reference 
to  the  annual  balance-sheets  and  solvency  of  the 
society,  was  refused  Mvlkem  v.  Ward,  13  L.  R., 
Eq.  619  ;  41  L.  J.,  Ch.  464  ;  26  L.  T.  831.  But 
seepost. 

The  Court  of  Chancery  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel  as  such,  even  if 
it  is  injurious  to  property.  Prudential  Assurance 
Company  v.  Knott,  10  L.  R.,  Ch.  142  ;  44  L.  J., 
Ch.  192 ;  31  L.  T.  866 ;  23  W.  R.  249 ;  S.  P., 
Etsher  v.  Apollinaris  Cmnpany,  10  L.  R.,  Ch.  297. 

The  Court  of  Chancery  refused  an  injunction 
to  restrain  the  defendants  from  continuing  to 
publish  statements  that  the  skates  about  to  be 
introduced  by  the  plaintiff  were  an  infringe- 
ment of  the  defendants'  patent.  Hammersmith 
Skuting  Mink  Company  v.  Dublin  Skating  liink 
Company,  10  Ir.  R.,  Eq.  236. 

There  is  no  jurisdiction  to  restrain  a  publica- 
tion, whether  libellous  or  not,  merely  because  it 
may  tend  to  injure  property.    lb. 

Upon  the  motion  for  an  injunction  to  restrain 
the  issuing  of  an  advertisement  containing  false 
representations  calculated  to  injure  the  plaintiff's 
trade,  the  court  was  of  opinion  that^  notwith- 
standing the  decision  in  Prudential  Assurance 
dnnpany  v.  Knott  (supra),  it  now  has  power  by 
the  Judicature  Act,  s.  25,  sub-s.  8,  to  restrain  the 
publication  of  such  an  advertisement,  but  de- 
clined to  do  so  upon  an  interlocutory  application. 
Thorley's  Cattle  Food  Company  v.  Massam,  6 
Ch.  D.  582  ;  46  L.  J.,  Ch.  713. 

The  court  has  power  to  issue  an  injunction  to 
restrain  a  defendant  from  publishing  of  the  plain- 
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tiif ,  to  the  inJQiy  of  his  tmde,  matter  which  a 
jury  has  found  to  be  libellous.  Saxby  v.  Eatter- 
^ook,  3  C.  P.  D.  339 ;  27  W.  R.  188. 

Hemble,  that  this  power  may  be  exercised  by 
the  judge  who  tries  the  cause.    lb. 

Compare  caste*,  pott,  col.  323. 

Or  latsrloentory  Apjplieation— Privileged 

COTmnBicatian.  ] — ^A  solicitor,  acting  for  some 
shareholdeiB  in  a  company,  printed  and  circu- 
lated, but  only  among  the  shareholders,  a  circular 
containing  very  strong  reflections  on  the  mode  in 
which  the  company  had  been  brought  out,  and  on 
the  conduct  of  the  promoters  and  directors,  and 
proposing  a  meeting  of  shareholders  to  take 
steps  to  protect  their  interests.  The  company 
commenced  an  action  to  restrain  the  further 
publication,  and  applied  for  an  interlocutory  in- 
junction, which  was  granted  by  Vice-Chancellor 
Bacon  : — Held,  on  appeal,  tluit  the  court  has 
jurisdiction  to  interfere  on  interlocutory  applica- 
tion to  restrain  the  publication  of  a  libel,  ^artz 
Hill  Cimsoiidated  Gold  Mining  Company  y. 
BeM,  20  Ch.  D.  501 ;  51  L.  J.,  Ch.  874  ;  46  L.  T. 
746  ;  30  W.  R.  583— C.  A. 

But  held,  that  this  jurisdiction  is  to  be  exer- 
ciited  with  great  caution,  and  will  not  in  general 
be  exercised  unless  the  applicant  satisfies  the 
court  that  the  statements  in  the  document  com- 
plained of  are  untrue,    lb. 

Held,  further,  that  still  more  caution  is  requi- 
site where  the  document  in  question  is  prim&  facie 
a  priTileged  communication,  so  as  not  to  be 
actionable  unless  express  malice  is  proved,  the 
question  of  malice  being  one  which  cannot  con- 
veniently be  tried  on  an  interlocutory  application. 
lb. 

In  the  present  case  the  court  not  being  satis- 
fied on  the  evidence  that  the  statements  in  the 
document  were  fiUse  or  malicious,  the  order  for 
an  injunction  was  discharged.    lb. 

An  interlocutory  injunction  was  granted  to 
restrain  the  circulation  of  an  untrue  statement  as 
to  the  financial  position  of  a  friendly  society. 
mil  V.  JIart'DarU,  21  Ch.  D.  798;  51  L.  J., 
Ch.  846 ;  47  L.  T.  82  ;  31  W.  B.  22. 

Pax's  Aet.]— Fox*s  Act,  when  looked  at,  plainly 
applies  only  to  proceedings  by  way  of  crimintd 
information  or  mdictment  for  libel,  and  has 
nothing  whatever  to  do  with  civil  actions  based 
upon  the  libeL  Thomas  v.  Williamjt,  14  Ch.  D. 
864  ;  49  L.  J.,  Ch.  605  ;  43  L.  T.  91  ;  28  W.  R. 
983. 


4.  Byidekcb. 

a.  Publication. 

In  Newspaperi:— Proof  of  Proprietorship.]— 
In  an  action  for  a  libel  in  a  newspaper,  a  certified 
copy  of  the  stamp-oflSce  declaration  was  put  in, 
which  stated  the  title  of  the  newspaper  to  be 
"The  Leicester  Herald  and  Midland  Counties 
Advertiser,"  and  the  intended  place  of  publica- 
tion to  be  *'  No.  23,  Charles  Street,  in  the  parish 
of  St  Maigaret,  in  the  borough  of  Leicester." 
The  newspaper  containing  the  libel  had  the  same 
title,  but  the  place  of  publication  in  the  imprint 
at  the  end  of  it  was,  "  at  the  comer  of  Charles 
Street  and  Hadfield  Street,  in  the  parish  of  St. 
Haigaret,  in  the  borough  of  Leicester :" — Held, 
that  this  sufllciently  shewed  the  identity  of  the 


newspaper,  so  as  to  allow  it  to  be  given  in  evi* 
dence  under  6  &  7  Will.  4,  c.  76,  s.  8.  Baker  v. 
Wilkingon,  Car.  k  M.  399. 

If  J.  H.  and  M.  S.  are  registered  at  the  stamp- 
office  as  the  sole  proprietors  of  a  newspa|X!r, "  that 
is  to  say,  J.  H.  as  legal  owner,  as  mortgagee,  and 
M.  S.  as  owner  of  the  equity  of  redemption,'* 
this  is  sufficient  to  fix  J.  H.  as  a  proprietor  of  the 
newspaper  in  an  action  for  a  libel  contained  in  it. 
Brunewich  {Duke')  v.  Uarmer,  3  C.  &  K.  10. 

Production  of  the  affidavit  filed  at  the  stamp* 
office,  and  of  a  newspaper  corresponding  with  that 
therein  mentioned,  is  sufficient  proof  of  publica- 
tion in  an  action  or  in  an  indictoient  against  the 
proprietor  for  a  libeL  Mayne  v,  I'letelier,  4  M. 
&  R.  311 ;  9  fi.  &  C.  382. 

In  an  action  for  a  libel  in  a  newspaper,  it  is 
sufficient  proof  of  the  publication  to  prove  that 
the  defendant  accounted  for  the  stamp  duties  of 
the  paper.  Cook  v.  Ward,  6  Bing.  409  ;  4  M.  & 
P.  99. 


What  can  be  Saad  in  Svidenoe.] — It  was 


proved  that  in  September  the  defendant  sent  a 
letter  to  the  plaintiff,  containing  several  passages 
of  a  libellous  letter  published  in  the  following 
November  in  a  ne^'spaper: — Held,  that,  in  an 
action  for  the  publication  in  the  newspaper,  the 
portions  which  corresponded  might  be  read  in 
evidence  to  shew  the  animus  of  the  defendant. 
Tarjiley  v.  Blabey,  2  Bing.  N.  C.  437  ;  2  Scott, 
642  ;  1  Hodges,  414. 


lUqnMt  to  Publiih.] — P.  was  chairman 


of,  and  E.  was  present  at,  a  meeting  of  a  board 
of  guardians  on  an  occasion  when  there  was  a 
discussion  concerning  the  plaintiff's  conduct,  in 
the  course  of  which  defamatory  statements  con- 
cerning him  were  made.  Reporters  for  the  local 
press  attended  the  meeting  m  the  ordinary  dis- 
charge of  their  duty.  £.,  during  the  proceedings, 
said  "  he  hoped  the  local  press  would  take  notice 
of  this  very  scandalous  case,"  and  requested  the 
chairman  to  give  an  outline  of  it.  The  chairman 
complied,  and  in  the  course  of  his  statement  said, 
**  I  am  glad  gentlemen  of  the  press  are  in  the 
room,  and  I  hope  they  will  take  notice  of  it." 
E.  added,  "  And  so  do  I."  The  chairman  further 
expressed  a  hope  that  publicity  would  be  given 
to  the  matter.  A  correct  but  condensed  sum- 
mary of  the  proceedings,  containing  matter  dc- 
f amatoiy  of  the  plaintiff,  was  afterwards  inserted 
in  two  local  newspapers.  An  action  for  libel  was 
thereupon  brought  against  E.  and  P.  The  de- 
claration charged  them  with  publishing  the 
reports  in  question,  which  were  set  out  verbatim. 
The  judge  directed  a  verdict  to  be  entered  for 
them,  being  of  opinion  that  there  was  no  evidence 
of  the  publication  by  them  of  the  libels  com- 
plained of : — Held,  a  misdirection.  Parkcs  v. 
PrvAcott,  4  L.  R.,  Ex.  169 ;  38  L.  J.,  Ex.  105  ; 
20  L.  T.  637  ;  17  W.  R.  773— Ex.  Ch. 

Where  a  man  makes  a  request  to  another  to 
publish  defamatoiy  matter,  a  statement  of 
which  he  gives  him  for  the  purpose,  whether  in 
full  or  in  outline,  and  the  agent  publishes  that 
matter,  adhering  to  the  sense  and  substance  of 
it,  although  the  language  is  to  some  extent  his 
own,  the  man  making  the  request  is  liable  as  the 
publisher.    lb. 

There  is  a  great  difference  between  the  autho- 
rity which  will  make  a  man  liable  criminally  for 
the  acts  of  his  agent,  and  that  which  will  make 
him  liable  civilly.    A  principal   is  not  civilly 
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liable  unless  the  agent's  authority  is  by  the  agent 
$luly  pursued,  but  the  principal  may  be  crimi- 
nally liable  though  the  agent  has  deviated  very 
widely  from  his  authority.    lb. 

Contents  Bill  of  Kowipapor  in  Window  of 
Third  Party.] — In  an  action  for  a  libel  in  a 
newspaper,  the  plaintifE  cannot  give  cyidenoe 
of  the  contents  of  a  placard  pasted  in  the  win- 
dow of  a  third  person,  although  the  placard 
states  what  will  appear  in  the  defendant's  news- 
paper respecting  the  plaintiff,  and  that  which  it 
foretold  does  appear  accordingly.  Baikes  v. 
Rwhard$,  2  C.  &  P.  562. 

libelloos  Letter— Mnit  be  Addreiied  to  Third 
Person.] — A  libel  in  a  private  letter  must  be 
proved  to  have  been  addressed  to  a  third  i)er8on, 
not  to  the  party  himself.  PhiUlps  v.  Jan^en,  2 
Esp.  m\. 

But  sending  the  libel  in  a  letter  addi'essed  to 
the  wife  of  tiie  person  libelled  is  a  sufficient 
publication.  Wenman  v.  Ash,  13  C.  B.  836  ;  22 
L.  J.,  C.  P.  190  ;  17  Jur.  579. 

The  transmission  of  a  letter  by  the  defendant 
to  his  correspondent  abroad  is  a  sufficient  publi- 
cation by  the  defendant.  Ward  v.  Smith,  6  Biug. 
749 ;  4  M.  &  P.  595 ;  4  C.  &  P.  302. 

Knowledge  of  Writer  that  Letter  would 

be  Opened  by  Third  Party.]— In  an  action  for  a 
libel  contained  in  a  letter  written  by  the  defen- 
dant to  the  plaintiff,  proof  that  the  defendant 
knew  that  letters  sent  to  the  plaintifE  were 
usually  opened  by  his  clerk,  is  evidence  to  go 
to  a  jury  of  the  clefendant's  intention  that  the 
letter  sliould  be  read  by  a  third  person,  wliich 
would  amount  to  a  publication.  Delacroix  ,v. 
ThercHot,  2  Stark.  63. 

Postmark  — How  &r  Svidenoe.]— A  letter, 
written  by  the  defendant,  and  containing  a  libel, 
was  dated  in  Essex,  and  addressed  to  a  person  in 
Scotland.  It  was  proved  to  have  been  in  the 
Colchester  post-office,  and,  aft-er  being  marked 
there,  to  have  been  fonvarded  to  London,  on  its 
way  to  Scotland.  It  was  produced  at  the  trial 
wiih.  proper  post-marks,  and  with  the  seal  broken, 
but  not  by  the  party  to  whom  it  was  addi'essed : 
— Held,  sufficient  prim&  facie  evidence  of  a  pub- 
lication in  Essex,  and  that  it  had  reached  its 
address  in  Scotland.  Warren  v.  Warren,  4  Tyr, 
850  ;  1  C,  M.  &  R.  160. 

If  a  letter  containing  a  libel  has  the  post-mark 
on  it,  this  is  prim&  facieevidenceof  its  having  been 
publi8he<l.     Sliipley  v.  Todhunter,  7  C.  &  P.  680. 

By  the  Procurement  of  Defendant.] — In  an  ac- 
tion for  a  libel  contained  in  a  letter,  proof  that  it 
was  written  by  the  defendant's  daughter,  who  was 
authorized  to  make  out  his  bills,  and  write  his 
general  letters  of  business,  is  not  sufficient,  un- 
less it  can  be  shewn  that  such  libel  was  written 
with  the  knowledge  of,  or  by  the  procurement  of, 
the  defendant.  Harding  v.  Greening,  1  Moore, 
477 ;  Holt,  531. 

If  A.  sends  a  manuscript  to  the  printer  of  a 
periodical  publication,  ana  does  not  restrain  the 
printing  and  publishing  of  it,  and  it  is  printcxi 
and  published  in  that  publication,  A.  is  the  pub- 
lisher, and  liable  to  an  action.  Burdett  v.  Cvh^ 
hett,  5  Dow,  301.  See  Bond  v.  BouglM,  7  C.  & 
P.  626. 


Shewing  Caricature  by  Bequeit] — ^A  person 
who,  having  a  copy  of .  a  libellous  caricatui-c, 
shew^  it  to  another,  on  being  I'oqncsted  so  to 
do,  is  not  thereby  liable  to  an  action  for  mali- 
ciously publishing.  Smith  v.  Wood,  3  Camp. 
323. 

Question  for  Jury  whether  Defendant  had 
Ghulty  Knowledge.] — If  the  publication  of  a 
libel  consists  in  merely  selling  a  few  copies  of 
a  periodical,  in  which  it  is  contained,  one 
question  for  the  jury  is,  did  the  parties  know 
what  it  was  they  were  selling  ?  Chvbb  v.  FlaH' 
nigan,  6  C.  &  P.  431. 

On  the  trial  of  an  action  against  the  publisher 
of  a  monthly  periodical  for  a  libel  contained  in 
it,  articles  published  from  month  to  month  al- 
luding to  the  action,  and  attacking  the  plaintiff, 
are  receivable  as  evidence  quo  animo  the  libel 
was  published,  and  as  shewing  ^hat  the  publisher 
considered  it  as  applying  to  the  plaintiff.  Chubb 
V.  Westlcy,  6  0.  &  P.  436. 

A  ix>rter  who,  in  the  course  of  business,  delivers 
parcels  containing  libellous  handbills,  is  not 
liable  in  an  action  for  libel,  if  shewn  to  be 
ignorant  of  the  contents  of  the  parcel.  Ifay  v. 
Bream,  2  M.  &  Rob.  54. 

Handwriting  of  Defendant.]— If  the  manu- 
script of  a  libel  is  proved  to  be  in  the  hand- 
writing of  the  defendant,  and  it  is  also  proved 
to  have  been  printed  and  published,  this  is  evi- 
dence to  go  to  the  jury  that  it  was  published 
by  the  defendant,  although  there  is  no  evidence 
given  to  shew  that  the  printing  and  publication 
were  by  his  direction.  Reg,  v  Lotett,  9  C.  &  P. 
462. 

A  libellous  i)ai)er,  in  the  handwriting  of  the 
defendant,  found  in  the  house  of  the  editor  of  a 
newspaper  in  which  the  libel  complained  of 
appeared,  is  admissible  against  the  defendant, 
notwithstanding  several  parts  of  it  have  been 
erased,  and  are  omitted  in  the  newspaixjr,  pro- 
vided the  passages  erased  do  not  qualify  the 
libel.     TarpUy  v.  Blabey,  2  Bing.  N.  C.  437. 

Queition  of  Publication  fbr   Jury.] — In  an 

action  for  libel,  although  the  judge  is  to  leave 
it  to  the  jury  whether,  under  the  circumstances, 
the  publication  is  a  libel,  on  the  general  issue, 
yet  if  they  find  a  verdict  for  the  defendant  on 
that  issue,  in  a  case  in  which  no  quebtion  is 
made  as  to  the  fact  of  publication,  nor  as  to  its 
application  to  the  plaintiff,  the  court  can  set 
aside  the  verdict.  Jlakeicell  v.  Ingram,  2  C.  L. 
R.  1397. 

In  an  action  against  the  proprietor  of  a  news- 
paper for  a  libel,  evidence  that  the  plaintiff  had, 
many  years  after  the  libel  was  printed,  sent  a 
person  to  the  newspaper  office  to  buy  a  copy  of 
the  newspaper  in  which  it  appeared,  and  to 
whom  a  copy  was  accordingly  sold  at  the  office, 
is  sufficient  evidence  of  publication.  Brvn»wiek 
iDuhe)  V.  Harmer,  14  Q.  B.  185  ;  19  L.  J.,  Q.  B. 
20;  14  Jur.  110. 

In  oitier  to  prove  that  the  defendant  had  pub- 
lished a  libel,  which  was  contained  in  a  printed 
pamphlet,  a  witness  was  called,  who  stated  in 
substance  that  the  defendant  gave  her  a  copy  of 
the  pamphlet ;  that  she  lent  it  several  times  to 
persons,  expecting  that  they  would  return  it  to 
her ;  that  the  persons  to  whom  she  had  lent  it 
had  returned  her  the  same,  or  a  copy,  but  that 
she  could  not  swear  it  was  the  very  same,  though 
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she  had  no  reason  to  doubt  it : — ^Hcld,  that  there 
was  evidence  for  the  jury  that  the  pamphlet  re- 
tamed  to  the  witness  was  the  same  given  to  her 
by  the  defendant.  Fryer  v.  OatJicrcole,  4  Ex. 
262 ;  18  L.  J.,  Ex.  389  ;  13  Jur.  642. 

In  an  action  against  A.  for  publishing  a  libel, 
evidence  sufficient  to  go  to  a  jury  is  furnished  by 
proof  that  a  libel  was  actually  published ;  that 
it  was  a  printed  paper,  since  destroyed  ;  t^at  it 
corresponded  with  a  printed  paper  produced  ; 
and  that  A.  printed  a  paper  corresponding  with 
that  produced,  and  sent  300  to  a  shop,  from 
whence  a  person  actually  publishing  the  libel 
procured  it ;  and  that  the  libel  was  on  that 
cfccaaion  taken  from  a  parcel  apparently  con- 
taining 300.  Johmoti  V.  HudsoHf  7  A.  &  E.  233, 
n. ;  1  H.  &  W.  680. 

Bj  Mveral  Partiea.] — If  the  printer  and  the 
editor  of  a  magazine  arc  sued  for  a  libellous 
article  contained  in  it,  they  are  both  liable  for  a 
libellous  lithographic  print  which  is  contained 
in  the  work,  though  it  was  not  printed  by  the 
printer,  provided  that  the  print  is  referred  to  in 
the  letter-press  imrt  of  the  libellous  article. 
WatU  V.  lYascr,  7  C.  &  P.  369. 

In  an  action  for  a  lilxil  contained  in  a  song, 
which  had  been  published  by  singing  in  the 
streets,  a  witness  who  had  sung  it  was  called, 
but  the  identical  copy  from  which  he  had  sung 
it  could  not  be  produced  :  notice  to  produce  the 
original  having  been  given,  proof  that  a  copy 
produced  was  similar  to  that  which  had  been 
sung;  that  the  manuscript  had  been  delivered 
by  H.,  one  of  the  defendants,  to  M.,  the  other,  to 
print ;  that  M.  accoidingly  printed  1,000  copies, 
and  sent  300  of  them  to  H. ;  and  that  several 
were  delivered  by  him  to  the  witness : — Held, 
sufficient  evidence  from  which  a  jury  might 
infer  a  joint  publication  by  both.  Johnson  v. 
JfudftoH,  7  A.  &  B.  233,  n. ;  1  H.  &  W.  680. 

Of  AnthOTdiip  of  Libel.] — In  an  action  of  libel, 
charging  the  defendant  with  having  in  a  letter 
publish^  a  libel  upon  the  plaintiff,  to  which 
the  defendant  pleaded  that  the  plaintiff  did  in 
fact  publish  the  libel  in  question  :  letters,  not 
otherwise  evidence  in  the  cause,  written  by  the 
plaintiff,  and  in  which  the  defendant's  naine  was 
spelt  in  a  peculiar  manner,  are  admissible,  as 
evidence  that  the  libel  in  question,  which  con- 
tained the  defendant's  name,  spelt  with  the  same 
peculiarity,  was  written  by  the  plaintiff.  Brooltes 
V.  Tichhfynie,  5  Ex.  929  ;  14  Jur.  1122. 

In  an  action  for  a  libel  contained  in  an  article 
against  cihurdi-rates,  written  by  the  defendant, 
and  published  in  the  T.  S.  newspaper,  the  MS.  in 
the  handwriting  of  the  defendant  addressed  "  To 
the  editor  of  the  T.  8.,"  and  sent  to  the  T.  8. 
office,  is  evidence  to  shew  that  the  defendant 
intended  the  article  to  be  published  in  that 
newspaper.  The  plaintiff  may  also,  for  the  same 
purpose,  give  in  evidence  handbills  on  the  same 
subject,  published  by  the  defendant  about  the 
same  time ;  and,  to  shew  that  the  *  libel  was 
published  with  an  intent  to  injure  the  plaintiff, 
evidence  may  be  given  that  one  of  the  hand- 
bills was  carried  backwards  and  forwards  before 
his  door.    Bond  v.  Dcuglan,  7  C.  &  P.  626. 

In  an  action  of  libel,  the  plaintiff,  in  order  to 
prove  the  publication  of  the  libel,  tendered 
secondary  evidence  of  the  contents  of  a  letter 
written  by  the  defendant.  On  the  part  of  the 
defendant,  a  document  was  produced    as  the 


original : — Held,  that  the  judge  was  at  that 
stage  of  the  cause  bound  to  hear  the  evidence  on 
both  sides,  and  to  decide  whether  the  document 
offered  was  the  original  or  not ;  and  that,  if  it 
was,  the  secondary  evidence  was  inadmissible. 
Boyle  V.  Wiseman,  11  Ex.  3630 ;  24  L.  J.,  Ex. 
284.  • 


b.  Proof  of  Defamatory  Uatter. 

Words  Spoken  muft  be  Proved.]— It  is  neces- 
sary to  prove  the  actual  words  alleged,  or  enough 
of  them  to  sustain  the  action,  and  it  will  not  be 
sufficient  to  prove  the  speaking  of  other  words 
of  similar  meaning,  and  involving  the  same 
charge.  JtOConncll  v.  JiPXenna,  10  Ir.  C.  L. 
R.  511  ;  8.  P.,  Armitdge  v.  Ihnigtv7\  4  Dougl. 
291. 

The  witness  must  prove  the  words  used,  and 
cannot  be  allowed  to  state  the  impression  pro- 
duced upon  his  mind  by  the  whole  of  the  con- 
versation. Harrison  v.  Bevington,  8  C.  &  P. 
708. 

It  is  sufficient  to  prove  part  only  of  a  sentence 
laid  in  a  count  in  slander,  if  that  part  is  of  itself 
intelligible  and  actionable,  and  the  remainder  is 
not  a  qualification  of  the  part  proved.  Orpwood 
v.  Barkes,  4  Bing.  461  ;  0.  C,  nom.  Orpwood  v. 
Parkegy  12  Moore,  492. 

-Though  all  the  actionable  words  laid  in  any 
one  count  are  not  proved,  yet,  if  some  are,  the 
plaintiff  will  be  entitled  to  a  verdict.  Compagnon 
V.  Martin,  2  W.  Bl.  790. 

Words  spoken  at  different  times  may  be  g^ven 
in  evidence  on  one  count.  Charlter  v.  Barret, 
Peake,  32. 

The  words  alleged  in  a  declaration  were,  "  The 
plaintiff's  wife  is  a  great  thief,  and  ought  to  have 
been  transported  seven  years  ago  ; "  the  words 
proved  were,  "  She  is  a  bad  one,  and  ought  to 
have  been  transported  seven  years  ago :" — Held, 
that  the  words  proved  did  not  support  the  decla- 
ration. JSaneock  v.  Winter,  2  Marsh.  502 ;  7 
Taunt.  205. 

The  defamatory  words  set  out  in  a  declaration 
on  a  libel  must  be  proved  as  laid,  and  it  is  a 
variance  if  the  words  as  alleged  are  materially 
qualified  by  evidence  of  woit&  not  contained  in 
the  declaration,  although  such  words  as  qualified 
are  still  libellous.  Rainy  v.  Bravo,  4  L.  B.,  P.  C. 
287  ;  27  L.  T.  249  ;  20  W.  R.  873. 

The  defendant,  after  the  publication  of  a  libel 
and  before  the  action  was  brought,  destroyed  the 
letter  containing  the  libellous  words ; — Held, 
that,  as  the  defamatory  writing  was  not  in  exist- 
ence, secondary  evidence  of  the  contents  of  the 
letter  by  witnesses  who  heard  it  read  was  ad- 
missible, but  that  the  actual  words  used  as  laid 
in  the  declaration  must  be  proved,  and  not  the 
substance  or  impression  the  witnesses  received 
of  the  words,  as  otherwise  the  witnesses,  and  not 
the  court  or  jury,  would  be  made  the  judges  of 
what  was  a  libel.    lb. 

Before  declaration,  the  plaintiff  gave  notice  of 
his  intention  to  move  for  a  rule  for  the  produc- 
tion of  the  letter  containing  the  words  of  the 
libel  as  set  out  in  the  declaration.  An  affidavit 
in  answer  by  the  defendant,  stated  that  he,  the 
defendant,  had  destroyed  the  letter,  but  made  no 
objection  to  the  terms  of  the  alleged  libel  set  out 
in  the  plaintiff's  affidavit : — Held,  that  the  plain- 
tiff's affidavit  being  merely  for  the  purpose  of 
the  production  of  the  letter,  was  not  admissible 
to  prove  the  words  of  the  libel.    lb. 
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'*  I  saw  aae  John  Gay  ooming  acroes  Master 
Glasses  bam  with  some  barley ;  and  Gay  said  he 
was  going  to  feed  pheasants  with  it ;  and  said 
that  where  he  had  that  he  conld  have  more,  and 
that  he  had  it  at  Farmer  Glasses  bam  "  (meaning 
the  bam  where  the  plaintiff  was  at  work  ;  and 
that  the  barley,  so  alleged  to  have  been  in  the 
possession  of  Gay,  was  the  property  of  Glass,  and 
that  the  plaintiff  had  stolen  the  same  from  Glass 
and  had  given  it  to  Gay) : — Held,  that  the  in- 
nuendo was  too  large,  and  that  the  declaration 
was  insufficient.  IVheelei'  v.  Haynes^  1  P.  &  D. 
55  ;  9  A.  &  E.  286  ;  1  W.,  W.  &  H.  645. 

A  count  stated  as  inducement  that  the  plaintiff 
was  a  livery-stable  keeper,  and  by  that  trade  and 
business  acquired  profit ;  that  T.  P.  had  become 
a  bankrupt,  and  that  he  was  about  to  prove  a 
debt  justly  due  under  his  commission  ;  and 
that  the  defendant  spoke  these  words  of  and 
concerning  him  in  nis  trade— -"You  (mean- 
ing the  plaintiff)  are  a  regular  prover  under 
bankrupteies"  (meaning  that  the  plaintiff  was 
accustomed  to  prove  fictitious  debts  under  com- 
missions of  bankrupt): — ^Held,  first,  that  the 
words  did  not  impute  a  charge  against  the  plain- 
tiff in  the  way  of  his  trade  and  business  ;  and, 
secondly,  that  the  innuendo  imputing  a  crime 

Eunishable  by  law  was  badly  pl^ided  as  en- 
irging  the  natural  meaning  of  the  words  used, 
without  resting  on  any  introductory  avemient  of 
a  colloquium  respecting  the  proof  of  fictitious 
debts.  Alexander  v.  Angle,  1  Tyr.  9  ;  1  C.  &  J. 
143 ;  8,  C,  nom.  Angle  v.  Alexander,  7  Bing. 
119  ;  4  M.  &  P.  870. 

A  count  set  forth  the  following  passage  of  a 
letter  from  the  defendant  to  P. : — "  I  have  reason 
to  suppose  that  many  of  the  flowers  of  which  I 
have  been  robbed  are  growing  upon  your  pre- 
mises "  (thereby  meaning  that  the  plaintiff  nad 
been  guilty  of  larceny,  and  had  stolen  from  the 
defendant  certain  plants,  roots,  and  flowers  of 
the  defendant,  and  had  unlawfully  disposed  of 
them  to  P.,  and  unlawfully  placed  them  in  P.'s 
garden).  The  previous  part  of  the  letter  stated 
that  the  plaintiff,  whom  P.  had  taken  into  his 
employ  as  a  gardener,  had  been  in  the  defen- 
dant's service  in  the  same  capacity,  and  had 
been  discharged  for  dishonesty: — Held,  that  the 
innuendo  was  not  too  large,  and  that  the  count 
was  good.  Williams  v.  Oardiner,  1  M.  &  W. 
245— Ex.  Ch. 

A  count  laid  the  words  as  follows: — "You 
have  robbed  me  of  one  shilling  tan  money ; " 
and  the  innuendo  explained  the  meaning  to  be, 
that  the  plaintiff  had  fraudulently  taken  and 
applied  to  his  own  use  one  shilling  received  by 
him  for  the  defendant,  being  the  produce  of  the 
sale  of  some  tan  sold  by  the  plaintiff  for  and  as 
servant  to  the  defendant ;  but  the  facts  stated  in 
this  innuendo  were  not  alleged  by  any  indepen- 
dent averment : — Held,  that  the  innuendo  was 
bad,  as  introducing  new  facts ;  and  that,  with- 
out the  innuendo,  the  count  did  not  charge 
words  actionable  in  themselves.  Day  v.  Robin- 
sm,  4  N.  &  M,  884  ;  1  A.  &  E.  554— Ex.  Ch. 

Where  a  declaration  alleged  that  the  defen- 
dant said  of  the  plaintiff  that  he  had  set  fire  to 
his  own  premises,  innuendo,  that  he  had  been 
guilty  of  wilfully  setting  fire  to  the  premises 
which,  whilst  in  his  occupation,  had  been  de- 
stroyed by  fire : — Held,  that  the  court  could  not 
after  verdict  presume  that  the  jury  had  found 
that  the  defendant  meant  to  impute  to  the 
plaintiff   that  he  had  done    it  unlawfully  or 


feloniously,  as  well  as  wilfully.    Sweotapple 
Jew!,  2  N.  &  M.  36  ;  5  B.  &  Ad.  27. 

li.  Befenae, 

Plea  of  Not  GKiilty.] — In  an  action  for  lit 
the  plea  of  not  guilty  puts  the  malioe  in  issi 
Uoarey,  SUverloek,  9  C.  B.  20 ;  19  L.  J.,  C.  P.  21 

So  under  not  guilty  you  may  disprove  the  fa 
of  publication,  or  shew  that  it-  is  not  of  an  L 
jurious  character,  or  that  it  was  published  c 
some  justifiable  occasion.     O'Brien  ▼.  CUfm-en 

3  D.  &  L.  676 ;  15  M.  &  W.  435 ;  15  L..  J.,  B: 
285  ;  10  Jur.  395. 

For  words  not  actionable  per  se,  not  gailt 
puts  in  issue  the  special  damage  alleged,  as  we] 
as  the  uttering  the  words.     }yilby  v.  ISlgton, 
D.  &  L.  143 ;  8  C.  B.  142 ;  18*  L.  J.,  C.  P.  320 
13  Jur.  706. 

In  an  action  for  a  libel,  the  defendant  at  firs 
pleaded  not  guilty,  but  afterwards  pleaded,  U 
the  further  maintenance  of  the  action,  that  th< 
plaintiff  had  recovered  damages  against  anothej 
person  for  the  same  grievances.  New  aasign* 
ment,  that  the  action  was  brought  for  other  and 
different  grievances.  Plea  to  new  assignment, 
not  guilty  : — Held,  that  this  did  not  admit  the 
innuendoes  ;  and  that,  by  pleading  not  guilty  to 
the  new  assignment,  the  defendant  had  raised 
precisely  the  same  issue  as  if  the  libel  had  been 
set  out  in  the  declaration,  and  the  defendant  had 
pleaded  not  guilty  to  it.  Brunswick  ^Buke^  v. 
Pepper,  2  C.  &  K.  683. 

In  an  action  of  libel,  a  plea  setting  out  facts 
to  shew  that  the  alleged  libel  was  a  fair  com- 
ment, will  not  be  allowed  with  not  guilty. 
Lucan  v.  SmUh,  1  H.  &  N.  481 ;  26  L.  J.,  Ex.  94  ; 
2  Jur.,  N.  S.  1170. 

It  is  a  good  defence  to  an  action  for  a  libel 
that  it  consists  of  a  fair,  correct,  and  impartial 
report  of  a  trial  in  a  court  of  justice  ;  and  such 
defence  is  admissible  under  not  guilty.  ZeuHs 
V.  Levg,  El.,  BL  &  El.  537  ;  27  L.  J.,  Q.  B.  282  ; 

4  Jur.,  N.  8.  970. 

Conduct  of  Clergymen.] — ^The  conduct 

and  management  by  the  dergyman  of  a  parish  of 
a  charitable  society  in  a  parish,  from  the  benefits 
of  which  Dissenters  are,  by  his  sanction,  ex- 
cluded, is  not  lawful  subject  of  public  comment, 
so  as  to  excuse,  under  the  plea  of  not  guilty, 
the  publication  of  untrue  and  injurious  matter 
respecting  the  clergyman  in  relation  to  the 
charity.  Oatlisrcole  v.  Miall,  15  M.  &  W.  319  ; 
10  Jur.  337  ;  15  L.  J.,  Ex.  179.  See  also  Kelly  v. 
Tinling,  1  L.  R.,  Q.  B.  699  ;  35  L.  J.,  Q.  B.  940 ; 
12  Jur.,  N.  S.  940  ;  13  L.  T.  255  ;  14  W.  R.  61. 

General  l>enial  that  it  was  Falsely  and  Xali- 
eioQily  Publiihod.] — In  an  action  for  libel  the 
defendant  may  not  deny  generally  in  his  stste- 
ment  of  defence  that  the  "  defendant  wrote  or 
published  the  same  falsely  or  maliciously,  as  ' 
alleged,"  but  must  set  out  the  facts  upon  which 
he  relies,  either  to  shew  justification  or  privilega 
Belt  V.  LaweSy  51  L.  J.,  Q.  B.  359. 

Facts  most  be  Stated  or  Befeaoe  shut  ont]— 
Evidence  is  rightly  rejected,  where  the  particu- 
lar facts  and  circumstances  sought  to  be  proved 
are  not  stated  or  referred  to  in  the  statement  of 
defence.  Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  51 
L.  J.,  Q.  B.  380  ;  46  L.  T.  412  ;  30  W.  R.541 ;  46 
J.  P.  408. 
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Jiittfleatioa—  Ctaiitrally.]  —  Evidence,  shew- 
ing the  occasion  of  writing  a  docoxnent,  which, 
if  bon&  fide,  is  not  a  libel,  because  a  privileged 
official  communication,  is  admissible  under  the 
general  issue,  to  shew  that  the  writer  believed 
the  facts  stated  therein  to  be  true,  although  no 
justification  is  pl^uled.  Fainnan  v.  Ites^  1  D. 
ft  R.  252  ;  5  B.  &  A.  642  ;  1  Chit  85. 

To  a  declaration  containing  three  counts  for 
three  distinct  libels,  the  court  refused  to  allow  a 
defendant  to  plead  one  general  plea  of  justifica- 
tion«  Htmeu  v.  Stmhh  or  Stubbs,  7  C.  B.,  N.  8. 
665  ;  29  L.  J.,  C.  P.  220 ;  6  Jur.,  N.  S.  682 ;  8 
W.  R,  188. 

A  general  plea  of  justification  of  a  libel  con- 
tained in  an  attomey*s  bill  of  costs,  that  it  is 
true,  without  stating  the  facts,  ought  not  to  be 
allowed.    Brutoti  v.  Downe$,  1  F.  &  F.  668. 

In  an  action  by  an  optician  against  a  news- 
paper proprietor  for  inserting  an  advertisement 
alluding  to  him  as  a  licensed  hawker  and  quack 
in  spectacle  secrets,  evidence  that  this  was  true 
is  admissible  under  the  general  issue,  as  shewing 
that  the  advertisement  was  not  a  libel.  Keyzor 
y,  Neweomh,  1  F.  &  F.  559. 


Allegation  of  Ineompetenee  of  Behool- 

.] — ^A  declaration  alleged  that  the  defen- 


dant published  the  following  libellous  matter  of 
a  schoolmaster : — **  During  the  last  seven  years 
no  boys  have  received  instruction  at  the  schooL 
The  decav  of  this  school  seems  mainly  attribut- 
able to  the  violent  conduct  of  the  master.  His 
treatment  of  two  boys  on  two  separate  occasions 
subjected  his  modes  of  punidiment  to  investiga- 
tion before  the  magistrates,  one  boy  having  been 
subsequently  confined  to  his  bed,  under  surgical 
advice,  for  a  fortnight."  A  plea  of  justification 
as  to  part,  that  for  seven  years  no  boys  had  re- 
ceived instruction  at  the  school,  and  that  on 
divers  days  and  times  the  master  violently  chas- 
tised certain  scholars,  and  on  one  occasion  so 
ill-treated  a  scholar,  that  his  mode  of  punish- 
ment was  investigated  before  a  magistrate,  is 
bad,  for  not  shewing  that  the  decay  of  the  school 
was  attributable  to  the  violent  conduct  of  the 
master.  Smith  v.  Parker,  13  M.  k,  W.  459 ;  2 
D.ftL.  394;  14  L.  J.,  Bx.  52. 


Of  being  Oenfederate  with  Swindlers.] — 


A  libellous  paragraph  published  of  the  plaintiff 
stated  that  he^was  a  confederate  of  blacklegs, 
that  he  had  sought  admission  into  a  yacht  club, 
that  he  gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black-balled  and 
the  next  morning  bolted,  and  some  of  the  trades- 
men of  the  town  had  to  lament  the  fashionable 
character  of  his  entertainment.  A  plea  of  justi- 
fication, after  aU^ng  facts  to  shew  that  the 
plaintiif  was  the  confederate  of  persons  who  had 
bcm  guilty  of  cheating  at  cards,  and  the  facts 
of  his  giving  an  entertainment,  and  of  being 
black-balled,  as  mentioned  in  the  libel,  stating, 
that  on  the  following  morning  he  quitted  the 
town  and  neighbourhood,  leaving  divers  of  the 
tradesmen  to  whom  he  owed  money  unpaid,  is 
bad,  inasmuch  as  such  quitting  might  h&  inno- 
cent, and  without  any  intention  to  defraud. 
(TBrien  v.  Bryant ,  16  M.  &  W.  168  ;  4  D.  &  L. 
341;  16  L,  J.,  Ex.  77. 

IK  Zaeempetenee  in  Apofheeary.] — In  a 

libel,  a  count  changed  the  defendant  with  saying 
of  the  plaintiff,  *'  He  killed  my  child ;  it  was  the 


saline  draught  that  did  it,^*  with  an  innuendo, 
that  the  plaintiff  had  been  feloniously  guilty  of 
killing  the  child  ;  not  allying  that  the  plaintiff 
was  an  apothecary,  and  that  at  the  time  he  at- 
tended the  child  in  its  sickness.  A  plea  justify- 
ing, that  the  plaintiff  injudiciously,  indiscreetly 
and  improperly  administered  the  medicine,  and 
that  the  death  of  the  child  was  accelerated 
thereby,  is  bad ;  for,  as  the  count  did  not  lay 
the  special  damage,  that  the  defendant  was  an 
apothecary,  the  gist  of  the  charge  was  the  man- 
slaughter, and  the  plea  only  answered  a  charge 
of  Inala  praxis.  EthalU.  Ruuell,  4  M.  &  G.  1090 ; 
6  Scott,  N.  R.  801 ;  12  L.  J.,  C.  P.  4  ;  6  Jur.  996. 
In   another  count  it  was  alleged,  that  the 

Slaintiff  was  an  apothecary,  and  charged  the 
efcndant  with  having  said,  **  he  (the  plaintiff) 
has  given  my  child  too  much  mercury  and 
poisoned  it.'*  A  plea,  that  the  plaintiff  did  give 
the  child  too  much  mercuiy,  is  bad,  for  the  de- 
fendant did  not  confess  and  avoid,  but  extracted 
a  particular  and  an  insufficient  part  of  the 
charge,  and  justified  that  part  only.    lb. 

Letter  in  newspaper.] — In  an  action  fot  a 


libel  contained  in  two  letters  published  in  a 
newspaper,  a  plea  that  the  second  letter  (which 
in  itself  contained  a  distinct  substantive  libel) 
was  a  fair  comment  upon  the  facts  stated  in  the 
first  letter,  is  a  bad  plea*  Walker  v.  JBrogdeti, 
19  C.  B.,  N.  S.  65  ;  11  Jur.,  N.  S.  671 ;  12  L.  T. 
495  ;  13  W.  R.  809. 

To  a  declaration  setting  out  part  of  a  news- 
paper article,  accusing  the  plaintiff  of  base  and 
ungrateful  conduct,  the  defendant  pleaded  pleas 
alleging  that  words  in  the  article  charging  the 
plaintiff  with  bribery  were  omitted  from  the  de- 
claration. The  pleas  set  out  the  whole  of  the 
newspaper  article  which  charged  the  plaintiff 
with  bribery  and  other  improper  conduct,  and 
justified  Uie  whole  article  so  set  out: — Held, 
that  these  pleas  were  rightly  struck  out,  as  being 
calculated  to  prejudice,  embarrass,  and  delay  the 
&ir  trial  of  the  action.  Bremridgc  v.  Latimer^ 
10  L.  T.  816  ;  12  W.  R.  878. 


That  two  Counts  alleged  same  Libel.]— 


Where  the  first  and  second  counts  alleged  the 
composing  and  publishing  of  two  libels,  and  the 
defendant  in  his  pleas  of  justification  stated  that 
"  the  libels  so  set  forth  were  one  and  the  same 
supposed  libel,  and  not  other  and  different  sup- 
posed libels  : " — Held,  that  such  pleas  were  bad, 
oecausc  it  was  impossible  to  say  with  truth  that 
the  two  libels  alleged  to  have  been  severally 
composed  and  severally  published  were  one  and 
the  same  libel.  Edmonds  v.  Walter^  8  Stark.  7 ; 
2  Chit.  291. 

Where  matter  complained  of  as  libellous  con- 
sists of  a  statement  of  facts,  and  a  comment 
thereon,  which  comment  is  not  a  necessary  in- 
ference from  the  facts,  a  plea  of  justification  is 
bad,  unless  it  justifies  the  comment  as  well  as 
the  facts,  and  it  is  for  the  jury  to  say  whether 
the  evidence  justifies  the  comment  as  well  as 
the  facts.  0(»oj)er  v.  Lawiton,  1  P.  &  D.  15 ;  8 
A.  &  B.  746  ;  1  W.,  W.  &  H.  601  ;  2  Jur.  919. 

Allegation  of  Unseaworthiness.  V-To  an 

action  for  a  libel  asserting  that  the  plaintifTs  vessc  1 
(which  was  advertised  to  convey  passengers  and 
freight  to  India)  was  unseaworthy,  and  had  been 
sold  to  the  Jews  to  take  out  convicts ;  a  plea, 
justifying  the  charge  of  unseaworthiness,  is  bad, 
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inasmucli  as  it  leaves  unanswered  a  material  part 
of  the  charge.  Ingram  y.  Zawsan,  6  Scott,  775 ; 
6  Bing.  N.  C.  66  ;  7  D.  P.  C.  125  ;  1  Am.  387  ; 
3  Jut.  73. 


Inanffleienoy  in  Point  of  Partionlarity 


befbro  C.  I..  P.  Act  of  1852.1— A  justification 
merely  in  the  words  of  the  libel,  where  it  was 
general  in  its  terms,  was  not  sufficient ;  it  ought 
to  have  stated  the  particulars.  J"^  Anson  v. 
Sfewartf  1  T.  R.  748. 

A  justification  of  a  charge  of  a  person  being 
a  swindler  must  state  the  particular  instances  of 
fraud  by  which  the  defendant  meant  to  support 
it.    lb, 

A  libel  charged  an  attorney  with  general  mis- 
conduct, viz.  gross  negligence,  falsehood,  pre- 
varication, and  excessive  bills  of  costs,  in  the 
basiness  he  had  conducted  for  the  defendant :  a 
plea  in  justification,  repeating  the  same  gene- 
ral charges,  without  specifying  the  particular 
acts  of  misconduct,  was  insufficient.  Holmes  v. 
Catashy,  1  Taunt.  543. 

To  a  declaration  for  words,  imputing  to  the 
plaintiff,  a  pawnbroker,  that  he  had  committed 
the  unfair  and  dishonourable  practice  of  duffing, 
that  is,  of  replenishing  or  doing-up  goods,  being 
in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledging  them  with  other  pawnbrokers,  the 
defendant  pleaded,  that  the  plaintiff  did  replenish 
and  do  up  divers  goods,  being  in  his  hands  in  a 
damaged  or  worn-out  condition,  and  pledge  them 
with  divers  other  pawnbrokers  : — Held  bad,  on 
special  demurrer,  as  not  being  sufficiently  specific. 
Hwkinhotham  v.  Leach,  10  M.  &  W.  361  ;  2  D., 
N.  S.  270. 


Imputing  Incompetenoy  to  Workman.] — 


To  impute  to  a  person  actually  employed  to 
execute  certain  work  that  he  has  no  expei'ienoe 
in  the  work  in  which  he  is  so  employed  is  a  libel 
upon  that  person  in  the  way  of  his  profession  or 
calling,  and  it  is  no  justification  to  say  that 
such  person  cannot  shew  any  experience  in 
work  of  the  kind  which  in  the  opinion  of  the 
person  making  the  imputation  was  requisite. 
Botterill  v.  Whyteliead,  41  L.  T.  588. 


Publiihing   Infonnation  rocoivod  from 


another,  belieying  it  to  be  True.] — ^A  man  who 

receives  information  which,  if  true,  is  injurious 
to  the  character  of  another,  is  not  justified  in 
publishing  that  information  to  the  prejudice  of 
that  other  merely  because  he  believes  it  to  be 
true.    Ih, 

Statement  that  Plaintiff  had  been  Con- 


victed.]— Action  for  publishing  the  following 
libel : — "  The  North-Eastem  Railway  Company. 
Caution.  J.  A.  (the  plaintiff)  was  charged  before 
the  magistrate  at  D.  £or  riding  in  a  train  from 
L.  for  which  his  ticket  was  not  available,  and 
refusing  to  pay  the  proper  fare.  He  was  con- 
victed in  the  penalty  of  9Z.  Is.  lOrf.,  including 
costs,  or  three  weeks'  imprisonment."  A  plea 
all(^ed  a  summary  conviction  adjudging  the 
plaintiff  to  forfeit  IZ.,  and  8^.  Is,  lOd,  costs,  and 
on  non-payment  and  in  default  of  distress,  the 
plaintiff  to  be  imprisoned  for  three  weeks,  which 
conviction  at  the  time  of  the  doing  of  what  was 
complained  of,  was  in  full  force.  The  replica- 
tion set  out  the  conviction,  by  which  the  period 
of  alternative  imprisonment  was  fourteen  days. 
Rejoinder,  that  tbe  conviction   was  described 


with  substantial  accuracy  and  truth ,  as  weil 
the  libel  as  in  the  plea : — Held,  first,  that 
difference  between  the  conviction  and  the  sti 
ment  of  it  published  did  not  make  the  lai 
in  law  libellous.  Alexander  v.  North' JBatt 
Railway  Company,  6  B.  &  S.  240 ;  34  Ja. 
Q.  B.  162. 

Held,  secondly,  that  it  was  a  question  fo: 
jury  whether  the  statement  of  the  convicti 
was  substantially  true.    lb. 

Held,  thirdly,  that  the  plea  was  good,  with 
allegation  that  the  conviction  was  in  force 
the  time  of  pleading.    lb. 

To  a  declaration  for  printing  and  publishl 
of  the  plaintiff  that  he  was  charged  at  a  pet 
sessions  with  having  travelled  on  a  railway  wit 
out  first  paying  his  fare,  and  was  convicted 
the  offence  in  a  {)enalty  and  costs  amounting' 
\l,  2s,,  '•*'  meaning,  thereby  that  the  plaintiff  hi 
attempted  to  defiaud  l^e  company,*'  a  plea  thj 
he  was  so  chaiged  and  convicted  as  in  the  decli 
ration  mentioned,  without  expressly  jostifyin 
the  innuendo,  is  a  good  plea,  as  the  only  offenc 
of  which  the  court  has  cognizance  is  that  create 
by  the  Railways  Clauses  Act,  s.  103,  for  traveUin 
without  previously  paying  the  fare  "  with  intent  t 
avoid  payment  thereof."  Biggs  v.  Ghreat  ISaster. 
Railway  Comjfany,  18  L.  T.  482  ;  16  W.  R.  906 

A  party  was  convicted  b^ore  the  lord  mayo 
of  travelling  on  a  railway  from  London  Bridg< 
to  Cannon  Street  without  a  ticket,  and  sentencec 
to  a  fine  of  Is.,  with  costs,  or  in  de&ult  thre< 
days*  imprisonment.  The  railway  company  pub- 
lished placards,  stating  that  he  had  bc^n  So  con- 
victed  and  fined,  and  describing  the  alternative 
as  being  "  imprisonment  with  hard  labour."  He 
sued  the  company  for  libel.  The  company 
pleaded  the  truth  of  the  statements  contained 
in  the  placards  : — Held,  first,  that  the  question 
for  the  jury  in  such  a  case  is,  whether  the  com- 
pany's account  of  the  conviction  is  substantially 
correct.  Gwynn  v.  Smitli-Eastem  Railway  Com' 
pany,  18  L.  T.  738. 

Held,  secondly,  that  the  party  was  at  liberty, 
with  a  view  to  the  assessment  of  damages,  to 
enter  into  all  the  circumstances  which  led  to 
the  conviction,  although  such  evidence  tended 
to  shew  that  the  conviction  "vy^as  erroneous.    Ih, 


Statement  that  Plaintiff  improperly  de- 


tained the  Defendant'!  Ctooda.]— A  declaration 
alleged  that  the  plaintiff  advertised  his  goods 
for  sale,  and  that  the  defendant  published  of  him 
and  of  his  sale  a  notice  reciting  the  advertisement, 
and  stating  that  he  unla^'fully  detained  certain 
goods   of  the  defendant,  which  he,  the  defen. 
dant,  was  informed  the  plaintiff  also  intended 
disposing  of,  and  giving  notice  that  the  same 
were  the  defendant's  property,  and  any  person 
purchasing  would  be  held  responsible ;  thereby 
meaning  to  cause  it  to  be  believed  that  no  per- 
son could  safely  purchase  any  goods  at  the  sale, 
by  means  of  which  persons  were  prevented  from 
attending,  and  the  sale   failed  altogether.   A 
plea  that  the  plaintiff  did   unlawfully  detain 
certain  goods  of  the  defendant,  who  was  in- 
formed and    believed    that    the    plamtiff  did 
intend  to  dispose  of  the  same  at  the  advertised 
sale,  and  thereupon  the  defendant  published  the 
words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  goods  so  unlawfully  de- 
tained by  the  plaintiff,  and  not  otherwise,  is  an 
answer  to  the  action.     Carr  v.  JDucktf,  6  H.  & 
N.  783  ;  29  L.  J.,  Ex.  468. 
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Allagatioiui  m  to  Charaet«r.  ]^A  declara- 
tion alleged  that  the  plaintiff  was  cashier  to  Q., 
and  Uiat  the  defendant,  in  a  letter  addressed  to 
Q.,  falsely  and  maliciously  wrote  and  published 
of  the  plaintiff  the  words,  "  I  conceive  there  is 
nothing  too  base  for  him  to  be  guilty  of."  A 
plea,  that  the  plaintiff  signed  and  delivered  to 
the  defendant  an  I  O  U,  and  afterwards,  on 
haying  sight  thereof,  falsely  and  fraudulently 
asserted  that  the  signature  was  not  his,  and  the 
plea  averring  that  the  libel  was  written  and 
published  solely  in  reference  to  this  transaction, 
IS  a  sufficient  justification,  as  the  libel  must  be 
understood  with  reference  to  the  subject-matter. 
Ti{fhfi  V.  Cooper,  7  Bl.  &  BL  639  ;  26  L.  J.,  Q.  B. 
215  ;  3  Jur.,  N.  S.  716. 


Wkra  Part  only  Jnitifled.] — A  defendant 


published  a  libel,  that  the  plaintiff,  a  proctor, 
had  been  suspended  three  times,  per  quod  his 
neighbours  were  led  to  think  he  had  been 
guilty  of  extortion.  Plea,  that  he  had  been 
suspended  once  for  extortion  is  ill,  as  it  does  not 
justify  the  whole  charge.  Clarkton  v.  Lawson, 
6  Bing.  266  ;  3  M.  &  P.  605. 

Afterwards  held  that  the  libellous  matter  was 
thus  divisible,  and  that  the  plea  was  aii  answer 
as  to  part.  ClarkJton  v.  Lawsanf  6  Bing.  587  ; 
4  M.  &  P.  356. 

To  an  action  for  libelling  the  plaintiffs,  in  their 
business  of  sellers  of  m^icines,  by  publishing 
that  the  defendants  had  crushed  the  hygeist 
system  of  wholesale  poisoning  pursued  by  the 
scamps  and  rascals,  the  defendants  pleaded  and 
proved  the  conviction  of  two  of  the  vendors  of 
the  plaintiffs*  pills  for  manslaughter: — Held, 
that  the  plea  was  sufficient,  and  sufficiently 
proved,  though  it  did  not  justify  the  words 
**  scamps  and  rascals,'*  and  though  one  of  the 
victims  died  notwithstanding  he  had  taken 
fewer  pills  than  the  vendors  recommended;  it 
appearing  that  a  larger  number  would  only  have 
accelerated  his  death : — Held,  also,  that  it  was 
not  necessary  for  the  defendants  to  shew  that 
they  had  completely  crushed  the  system.  Mori^ 
son  V.  Uarmer^  8  Bing.  N.  C.  759  ;  4  Scott,  524  ; 
3  Hodges,  108. 

Where  a  libel  contains  several  distinct  charges, 
a  defendant  may  justify  a  part  only ;  but,  if  the 
part  not  justified  contain  libellous  matter,  he  is 
liable  in  damages  for  that  which  is  so  left  un- 
covered by  the  justification.  Clarke  v.  Taylor, 
3  Scott,  95  ;  2  Bing.  N.  C.  654  ;  2  Hodges,  65. 

Where  a  libel  is  justified  in  part,  the  test  to 
try  if  the  justification  is  complete,  is  to  read  the 
part  which  is  not  justified  by  itself,  without  re- 
ference to  the  other  parts;  and  if  it  does  not 
clearly  amount  to  a  libel,  the  justification  is 
complete.  If  the  part  ^hich  is  not  justified 
contains  ambiguous  statements,  the  court  will 
not  draw  any  libellous  inference  from  them,  if 
the  plaintiff  has  not  done  so  in  his  declaration. 
lb. 


Plimsai,S  L.  R.,  C.  P.  362  ;  42  L.  J.,  G.  P.  121 ; 
28  L.  T.  698  ;  29  ib.  130 ;  21  W.  R.  683. 

In  an  action  for  a  libel  substantially  charging 
the  plaintiff,  a  shipowner,  with  sending  ships  to 
sea  over-insured,  over-loaded,  and  under-manned, 
and  with  an  habitual  disr^ard  of  human  life  in 
the  conduct  of  his  business,  a  judge  at  chambers 
allowed  the  defendant  to  plead  general  pleas  of 
justification,  *^  that  the  several  words  and  matters 
concerning  the  plaintiff  were  true  in  substance 
and  in  fact,'*  subject  to  particulars.  The  court 
sustained  the  order,  holding  it  to  be  a  more  con- 
venient course  than  setting  out  the  several  mat- 
ters of  justification  upon  t£e  record.    Ib. 

An  order  having  been  made  for  the  delivery 
by  the  defendant  of  particulars  of  the  several 
matters  he  intended  to  rely  on  under  his  pleas  of 
justification,  stating  the  substance  of  eadi  case, 
with  the  dates  of  the  several  matters  relied  on, 
or,  in  de&ult,  that  the  pleas  should  be  stnick 
out ;  the  court  refused  to  allow  him  to  adminis- 
ter interrogatories  to  the  plaintiff  for  the  purpose 
of  enabling  him  to  comply  with  the  order,  in  the 
absence  of  an  affidavit  disclosing  circumstances 
to  warrant  a  departure  from  the  general  rule. 
lb. 

To  a  declaration  alleging  that  the  defendant 
falsely  and  maliciously  wrote  to  and  told  persons 
who  had  bought  certain  machines  of  the  plaintiffs, 
that  the  machines  were  infringements  of  his 
patents,  the  defendant  having  pleaded  not  guilty, 
the  court  ordered  him  to  deliver  particulars, 
shewing  in  what  parts  the  plaintifb'  machines 
were  an  infringement  of  his  patents,  and  point- 
ing out,  by  reference  to  the  |Mige  and  line  of  his 
specifications,  which  part  of  the  inventions  there- 
in described  he  alleged  to  have  been  infringed. 
Wren  v.  WHld,  4  L.  R.,  Q.  B.  213  ;  20  L.  T.  277. 

A  defendant  pleaded  that  the  defamatory 
matter  in  the  declaration  complained  of  was 
and  is  true  in  substance  and  in  fact.  The  court 
ordered  him  to  give  particulars  of  the  facts  and 
matters  he  relied  on  to  justify  the  libel,  or  in 
default,  that  the  plea  should  be  struck  out. 
Jones  V.  Bewi^key  5  L.  R.,  0.  P.  32. 

Payment  into  Court  together  with  Jnitifloa- 
tion.] — The  defendant,  in  an  action  for  a  libel 
published  in  a  newspaper,  admitted  the  publica- 
tion of  the  alleged  libel,  but  pleaded  that,  with 
the  exception  of  certain  innuendoes  alleged  in 
the  statement  of  claim,  the  libel  was  true.  In 
the  alternative  he  pleaded  the  insertion  of  a  full 
apology  in  the  newspaper,  and  payment  into 
court  of  40«.  : — Held,  that  the  offering  of  an 
apology  and  payment  into  court  and  of  a  justi- 
fication could  be  pleaded  together.  IlawUesley 
V.  Bradsliau),  5  Q.  B.  D.  30^  ;  49  L.  J.,  Q.  B. 
333  ;  42  L.  T.  285 ;  28  W.  R.  557— C.  A.  Re- 
versing 5  Q.  B.  D.  22 ;  49  L.  J.,  Q.  B.  207 ;  41 
L.  T.  663  ;  28  W.  R.  167. 


Particalars  of  Jnstifioation.] — A  justification 
may  be  allow^,  in  a  general  form,  where  the 
charge  is  not  matter  indictable,  the  defendant 
rendering  particulars  of  the  chaises  intended  to 
he  justified.  Behrens  v.  AUen,  8  Jur.,  N.  S. 
118 ;  8.  P.,  Ea/rly  r.  SmUk,  12  Ir.  0.  L.  R.  App. 

XXXV. 

The  practice  is,  in  actions  of  libel,  to  allow 
pleas  of  justification  in  a  general  form  with  a 
liberal  allowance  of   particulars.     OourUy  v. 


Charge  of  Murder— Additional  CironmBtances 
LiheUoTii.j] — Li  an  action  for  a  libel,  charging  a 
person  with  a  legal  crime,  e.g.  murder,  with 
circumstances  of  aggravation,  if  the  additional 
circumstances  would  be  in  themselves  libellous 
they  must  be  justified,  as  well  as  the  bare  legal 
offence.  Ifelsham  v.  Blackwood ,  11  C.  B.  Ill  ; 
20  L.  J.,  a  P.  187  ;  15  Jur.  861. 

A  declaration  for  a  libel  imputing  to  an  officer 
in  the  army  that  he  had  been  guilty  of  murder, 
in  killing  his  opponent  in  a  duel,  and  that  the 
duel  was  supposed  to  have  been  fought  under 
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circnmstanoes  revolting  to  the  ordinary  notions 
of  honour,  is  not  answered  by  a  plea,  alleging 
merely  that  the  plaintiff  killed  his  antagonist, 
and  was  tried  for  murder,  and  acquitted ;  the 
defendant  was  bound  to  justify  also  the  matter 
of  aggravation.    Ih, 

Priyilege— How  Pleaded.]— Privileged  com- 
munication is  a  defence  that  may  be  set  up 
under  the  plea  of  not  guilty.  Lillie  v.  Price^  1 
19.&  P.  16  ;  5  D.  P.  C.  432  ;  5  A.  &  £.  645  ;  2  H. 
&W.  381. 

In  an  action  of  slander,  a  plea  of  privileged 
communication  must  allege  that  the  defendant 
made  the  communication  on  a  lawful  occasion, 
believing  it  to  be  true,  and  without  malice ;  or 
at  least  bond  fide.  Smith  v.  Thomas^  2  Scott, 
546  ;  4  D.  P.  0.333  ;  2  Bing.  N.  C.  372 ;  1  Hodges, 
363. 


.]^See  Pbiyileoe,  ante. 


That  Words  did  not  bear  Xeaning  alleged.! 
— ^A  declaration  averred,  that  the  defendant  used 
the  word  **  black-sheep,"  for  the  purpose  of  ex- 
pressing and  meaning,  and  it  was  understood 
by  the  persons  to  whom  the  libel  was  addressed 
as  expressing  and  meaning,  a  person  notorious  by 
reason  of  Iwd  character,  and  of  stained  and 
Bullied  reputation  ;  yet  the  defendant,  intending 
to  cause  it  to  be  believed  that  the  plaintiff  had 
conducted  himself  dishonestly  and  improperly, 
published  of  the  plaintiff  the  libellous  matter 
following  : — '*  Black-sheep  "  (meaning  that  the 
plaintiff  was  a  black-sheep,  in  the  sense  and 
meaning  in  which  the  word  was  used  by  the 
defendant).  The  declaration  then  set  forth  a 
statement  of  facts  respecting  the  plaintiff ;  no 
part  was  in  itself  libellous.  The  defendant 
pleaded,  as  to  the  publishing  of  the  following 
part  of  the  libel,  that  is  to  say,  black-sheep,  that 
the  defendant  did  not  use  that  word  for  the 
purpose  of  expressing  or  meaning,  nor  was  it 
understood  as  expressing  or  meaning,  a  person 
notorious  by  reason  of  bad  character,  or  of 
stained  and  sullied  reputation  :  —  Held,  first, 
that  the  plea  was  well  pleaded  as  to  that  part 
only  of  the  libel ;  secondly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the 
libel,  and  not  to  the  inducement  in  tne  declara- 
tion as  to  that  part ;  and,  thirdly,  that  it  was 
not  bad  as  amounting  to  not  guilty  ;  the  aver- 
ment in  the  declaration  as  to  the  word  '^  black- 
sheep  "  being  properly  matter  of  inducement, 
which  it  was  necessary  to  traverse  specially. 
M'Oregor  v.  Gregory,  11  M.  &  W.  287;  2  D., 
N.  S.  769  ;  12  L.  J.,  Ex.  204. 

Apologia.] — In  an  action  for  a  libel  in  a 
newspaper,  a  plea  of  apology  and  payment  into 
court  cannot  be  pleaded  with  not  guilty  to  the 
same  part  of  the  declaration.  O  lirien  v. 
Clanent,  15  M.  &  W.  435 ;  2  D.  &  L.  676  ;  15 
L.  J.,  £x.  285. 

The  replication  under  s.  2  of  6  &  7  Vict.  c.  96, 
need  not  deny  all  the  facts  stated  in  the  plea, 
but  the  plaintiff  may  traverse  as  much  of  it  as 
he  thinks  necessaiy.  CJiodwiek  v.  Ifcrapath, 
.4  D.  &  L.  653 ;  3  C.  B.  885  ;  16  L.  J.,  C.  P.  104. 


What  Saffloie&t]-^A  libel  having  been 


published  in  a  newspaper  among  its  ordinary 
news,  and  in  its  usual  type,  an  apology  inserted 
in  a  subsequent  number  of  the  paper,  under  a 


general  head  of  "  Notices  to  Ck>rrc8pondenti 
which  was  in  a  type  smaller  than  the  rest  of  tl 
paper,  is  not  a  full  apology  within  the  statul 
La/one  v.  Smith,  3  H.  &  N.  735  ;  28  L.  J.,  X 
33  ;  4  Jur.,  N.  S.  1064. 

The  jury  having  found  that  the  apology  w 
not  sufficient,  but  that  the  money  paid  m 
court  was  sufficient  to  cover  the  damage,  ti 
judge  directed  a  veixiict  for  the  plaintiff,  with  ] 
damages  : — Held,  that  he  was  deprived  of  ooc 
by  3  &  4  Vict.  c.  24,  s.  2.  La/one  v.  SmUk,  4 1 
&  N.  168  ;  5  Jur.,  N.  S.  127. 

When  an  apology  is  pleaded,  it  is  for  the  ju: 
to  say  whether  the  apology  is  reasonably  sui 
cient.     Risk  Allah  Bey  v.  Johnstone ,  18  L. 
620. 

A  defendant  is  not  bound  to  insert  an  apolo) 
dictated. by  the  plaintiff,  but  if  he  inserts  oi 
which  an  impartial  person  would  consider  reaso 
ably  satisfactory  under  all  the  circumstances 
the  case,  he  will  be  protected.    Ih, 

Fublieatiba    ot] — The   prosecutors 


a  trade-mark  case  offered  no  evidence  again 
the  offender,  and  he  was  acquitted,  he  giving 
letter  of  apology,  with  authority  to  the  prosec 
tors  to  make  such  use  of  it  as  they  might  thii 
necessary.  The  prosecutors  published  this  lett 
by  advertisements,  and  continued  to  do  so  f 
nearly  two  months  : — ^Held,  that  the  arrang 
ment  as  to  the  apology  was  not  void  as  mac 
under  duress,  and  that  the  prosecutors  could  n 
be  restrained  from  continuing  to  publish  tl 
letter.  HsJier  v.  Ajfollinaris  Company,  10  ] 
R.,  Ch,  297  ;  44  L.  J.,  Ch.  500 ;  32  L.  T.  628  ;  i 
W.  R.  460. 

Plea  of  Accord  and  SatisfSactioB.]—- ^ 

agreement  that  mutual  a)X)logics  shall  appear 
the  several  newspapers  of  the  plaintiff  and  tl 
defendant,  performed  by  the  latter,  is  a  val 
plea  of  accord  and  satisfaction  to  an  action  f 
a  libel  lioosey  v.  Wood,  3  H.  &  C.  484  ;  34  : 
J.,  Ex.  66 ;  11  Jur.,N.  S.  181  ;  13  W.  R.  317. 

Plea  of  former  Judgment.^— To  an  action  f 
words  imputing  to  the  plaintiff,  in  the  way  of  li 
trade,  that  he  was  dishonest  and  a  cheat,  t] 
defendant  pleaded  a  judgment  recovered  in 
former  action.  Upon  the  trial  of  the  issue  upc 
nul  tiel  record,  the  record  when  produced  shewi 
that  the  former  action  had  b«cn  brought  f 
calling  the  plaintiff  a  thief  simply,  and  not  in  tl 
way  of  his  trade  : — Held,  no  bar.  Wandswon 
V.  Bentley,  1  B.  C.  C.  203 ;  2  C.  L.  R,  127  ;  I 
L.  J.,  Q.  B.  3  ;  17  Jur.  1077. 

Plea  of  Agreement  to  wai^e  Action.] — In  t 

action  for  words  imputing  a  crime,  an  agrccmci 
on  the  part  of  the  plaintiff,  to  waive  his  actic 
for  words  spoken,  in  consideration  that  the  d> 
fendant  wUl  destroy  certain  documents  in  h 
Ix)sscssion,  or  which  might  afterwards  come  inl 
his  possession,  imputing  the  same  crime  to  tl 
plaintiff,  is  (when  executed  by  the  burning  of  tl 
impers  in  his  ix)88e68ion)  a  bar  to  the  actioi 
Lane  v.  Applcgate,  1  Stark.  97. 

c.  Direction  of  Jury  in  Aotiona. 

Qneations  to  be  Beeided  by  Jury.l^In  cases  < 
libel  the  meaning  of  the  words  used,  the  fairnci 
of  a  report,  and  the  meaning  of  comments  addc 
by  a  reporter,  are  questions  entirely  for  a  jury  t 
decide,  and  should  not  be  hastily  withdrawn  £x>] 
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a  jaiy.  Strttet  v.  Lieented  VietnallerM*  Soriety, 
22  \V.  R.  553, 

In  an  action  of  libel  for  having  written  letters 
to  the  plaintiff's  employers,  in  consequence  of 
which  the  plaintiff  was  dismissed  from  his  em- 
ployment^ the  jndge  directed  a  nonsait  on  the 
ground  that  the  letters  were  only  cautions,  and 
not  libellous  : — Held,  that  the  nonsuit  was  wrong, 
as  the  question  whether  the  letters  were  libellous 
or  not  ought  to  have  been  left  to  the  jury.  Hart 
V.  Wail,  2  C.  P.  D.  146  ;  46  L.  J.,  C.  P.  227  ;  25 
W.  R.  373.  Sec  also  O^Donoghne  v.  Ilussey,  5 
Ir.  R.,  C.  L.  124— Ex.  Ch. 

Action  by  an  assistant  master  of  the  govern- 
ment school  at  St.  Helena,  against  the  command- 
ing officer,  a  member  of  the  executive  govern- 
ment in  that  island,  for  a  libel  contained  in  a 
letter  written  by  him  to  the  colonial  secretary  of 
the  island,  stating  that  the  plaintiff  was  drunk 
and  disorderly  at  a  certain  time  and  place.  At 
the  trial  the  letter  was  not  given  in  evidence,  or 
the  publication  proved,  but  the  judge  told  the 
jury  that  they  had  to  find,  whether  it  was  a 
privileged  communication  or  not,  and  directed 
them  to  decide  whether  or  not  the  defendant  had 
taken  sufficient  care  to  ascertain  the  truth  of  the 
statement  made  to  the  colonial  secretary,  and 
upon  this  it  would  be  for  him  to  decide  whether 
his  communication  was  a  privileged  one  or  not. 
The  jury  found  for  the  plaintiff  with  damages, 
and  the  judge,  a  few  days  afterwards,  gave  judg- 
ment concurring  with  the  verdict : — ^Held,  that 
the  proceedings  were  altogether  irregular,  and 
judgment  arrested,  the  judge  having  taken  upon 
himself  the  functions  of  the  jury,  first,  in  leaving 
it  to  them  to  determine  whether  the  alleged  libel 
was  contained  in  an  official  document  and  a 
privil^od  communication  ;  and  secondly,  in  not 
leaving  it  to  them  to  say  whether  the  letter,  if 
fmblisheil,  was  bonft  fide ;  and  if  so  found,  then 
it  was  for  him  to  determine  whetiier,  under  all 
the  circumstances,  it  was  not  a  privil^ed  com- 
munication. Stare  v.  Griffith,  6  L.  R..  P.  C.  420 ; 
20  L.  T.  197 ;  6  Mooro,  P.*  C.  C,  N.  S.  18. 

The  judge  is  not  bound  to  state  to  the  jury,  as 
matter  of  law,  whether  the  publication  com- 
plained of  is  a  libel  or  not ;  but  the  proper  course 
is  for  him  to  define  what  is  a  libel  in  point  of  law, 
and  to  leave  it  to  the  jury  to  say  whether  the 
publication  in  question  falls  within  that  defini- 
tion ;  and  as  incidental  to  that,  whether  it 
is  calculated  to  injure  the  character  of  the 
plaintiff.  Par  miter  v.  QmjflaHd,  6  M.  &  W. 
105  ;  4  Jur.  701. 

If  the  language  of  the  libel  is  ambiguous,  and 
it  is  doubtful  whether  it  imputes  any  injurious 
matter  to  the  plaintiff,  the  proper  question  for  the 
jury  is,  not  whether  the  intention  of  the  publisher 
is  to  injure  the  plaintiff,  but  whether  the  ten- 
dency of  the  matter  is  injurious  to  him.  Fisher 
V.  Clement,  10  B.  k  C.  472. 

Judge  to  Bnle  whether  Oeeaiion  ereatet  PriTi- 
lege.] — ^When,  in  an  action  for  libel,  the  defeu- 
dimt  insists  that  the  publication  is  privileged,  it 
is  for  the  judge  to  rule  whether  the  occasion 
creates  the  pri vilege.  I f  t he  occasion  creates  such 
privilege,  but  there  is  evidence  of  express  malice, 
either  from  extrinsic  circumstances,  or  from  the 
language  of  the  libel  itself,  the  question  of  express 
malice  should  be  left  to  the  jury.  Cooke  v. 
Wildes,  5  El.  &  Bl.  329  ;  3  C.  L.  R.  1090 ;  24 
L.  J.,  Q.  B.  367  ;  1  Jur.,  N.  S.  610. 

In  an  action  for  slander  in  giving  a  character 


of  a  servant,  although  the  occasion  primA  facie 
justifies  the  communication  of  matter  which 
would  otherwise  be  actionable,  yet  if,  at  the 
close  of  the  plaintiff^s  case,  there  is  any  evidence 
which  would  warrant  the  jury  in  inferring 
actual  or  express  malice,  the  judge  cannot  with- 
draw the  case  from  them.  JaehKm  v.  Hopper' 
ton,  16  C.  B.,  N.  S.  829  ;  10  L.  T.  629  ;  12  W.  R. 
913. 

Duty  of  Judge  in  IMreeting  as  to  whether  Pub- 
lieation  is  Libelloiu.] — In  an  action  for  libel,  it  is 
no  misdirection  that  the  judge,  in  addition  to 
leaving  the  proper  questions  to  the  jury,  stated 
his  own  opinion  as  to  the  libellous  nature  of  the 
publication.  Darby  v.  Ouselty,  1  H.  &  N.  1  ;  25 
L.  J.,  Ex.  227  ;  2  Jur.,  N.  S.  497. 

On  the  trial  of  an  issue  of  not  guilty  in  an  ac- 
tion for  libel,  it  is  no  misdirection  if  the  judge 
leaves  to  the  jury  the  question,  whether  or  not 
the  publication  is  libellous,  without  stating  his 
own  opinion  as  to  the  particular  publication, 
or  defining  what  generally  constitutes  a  libel. 
Baylis  v.  Lawranoe,  11  Ad.  k  E.  920 ;  3  P.  &  i). 
526  ;  4  Jur.  652. 

Where  the  tendency  of  an  alleged  libel  is  to 
injure  the  plaintiff,  it  is  the  duty  of  the  judge  to 
state  to  the  jury  that  the  publication  is  a  libel, 
without  leaving  it  to  them  to  consider  whether  it 
was  the  intention  of  the  defendant  to  injure  the 
plaintiff.  Haire  v.  Wilson,  4  M.  &  R.  605  ;  9  B. 
k  C.  643. 

As  to  Evidenoe  to  rebut  Xalice.] — See  ante, 
Pbivilsqe. 


d.  Other  Points  relating  to. 

Gonfolidation  of  Aotioni.]  —  Where  a  plain- 
tiff brought  seven  actions  for  seven  different 
publications  of  the  same  libel  against  the  defen- 
dant, the  court  ordered  proceedings  to  be  f^tayed 
in  all  the  actions,  except  one,  until  that  one  had 
been  tried.  Jones  v.  Pritehard,  6  D.  &  L.  529  ; 
18  L.  J.,  Q.  B.  104.    iSee  also  Pbacticb. 

Staying.] — ^Where  a  verdict  has  been  found 
with  damages  in  an  action  for  words  imputing 
felony,  the  court  will  not  stay  the  proceedings 
or  grant  a  new  trial,  on  the  ground  that  since 
the  trial  the  plaintiff  has  been  convicte4  and 
attainted  of  the  same  felony ;  k  fortiori,  where 
the  defendant  has  been  examined  as  a  witness 
upon  the  trial  of  the  indictment.  Symmons  v. 
Blake,  2  C,  M.  k  R.  416  ;  4  D.  P.  C.  263  ;  1  Gale, 
182. 

Arrest  of  Judgment.] — After  verdict  for  a 
plaintiff  on  the  issue  of  not  guilty,  the  court 
will  arrest  the  judgment  if  no  libel  on  the  plain- 
tiff appears  on  the  record.  Ueame  v.  Stowell, 
12  A.  &  E.  719  ;  4  P.  &  D.  696  ;  6  Jur.  458. 

Judgment  arrested  in  an  action  for  defamatoiy 
words  respecting  a  bribe,  because  the  charge  did 
not  specify  to  whom  the  money  was  given. 
Purdy  V.  iStacey,  5  Burr.  2698. 

Where  there  were  two  counts  in  slander,  and 
entire  damages,  judgment  wa9  arrested,  because 
the  words  in  the  latter  count  were  not  action- 
able. Onslow  V.  Hitme,  3  Wils.  177  ;  2  W.  Bl. 
760. 

Prooeedingi  on  Becogniseneei  of  Fewipaper 
Proprietors.] — An  application  under  11  Geo.  4 
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6  1  Will.  4,  c.  78,  to  enforce  the  recognizances 
taken  under  60  Geo.  3  &  1  Geo.  4,  c  9,  most 
state  distinctly  that  the  defendant  in  the  action 
for  libel  was  cither  the  editor,  conductor  or  pro- 
prietor of  the  newspaper ;  and  an  allegation  that 
he  was  the  printer  and  publisher  is  insufficient. 
BrwMwhk  Qlhtke),  Ex  jfarte,  3  Ex.  829  ;  18  L. 
J.,  Ex.  304. 

Writs  of  execution  having  been  sued  out,  with- 
out effect,  on  a  judgment  against  the  publisher 
of  a  newspaper  for  libel,  the  court  allowed  a 
scire  facias  to  issue  on  the  recognizance  of  the 
sureties  taken  under  60  Geo.  3  &  1  Geo.  4,  c.  9, 
and  11  Geo.  4  &  1  Will.  4,  c.  73,  the  attomey- 
generaVs  fiat  having  been  first  obtained.  Brviut- 
teiek  QVuke),  Ex  parte,  6  Ex.  22  ;  21  L.  J.,  Ex. 
113. 

Upon  an  application  for  leave  to  proceed 
against  sureties  upon  their  recognizance  or  bond 
to  the  crown  under  11  Geo.  4  &  1  Will.  4,  c.  73, 
s.  3,  the  coort  acts  judicially,  not  ministerially, 
and  may  refuse  the  application  if,  upon  the 
facts  before  them,  they  are  of  opinion  that  the 
plaintiff  is  not  entitled  to  proceed  against  the 
sureties.  Jone/iy  In  re^  2  H.  &  C.  270  ;  32  L.  J., 
Ex.  254  ;  9  Jur.,  N.  S.  726 ;  8  L.  T.  672  ;  11  W.  R. 
1079. 

Effect  of  Demurring  to  Plea.] — ^A  demurrer  to 
a  declaration  in  slander  does  not  admit  the  par- 
ticular words  spoken  to  have  been  spoken  with 
the  intent  attributed  to  them  by  the  innuendo. 
Wheeler  v.  Hayms,  1  P.  &  D.  55  ;  9  A.  &  E.  286, 
n.  ;  1  W.,  W.  &  H.  645. 

It  is  an  erroneous  notion  that  by  demurring  to 
a 'plea  of  justification  the  plaintiff  necessarily 
admils  the  truth  of  the  libellous  matter,  for  that 
which  is  well  pleaded  is  alone  admitted  by  such 
demurrer.    Jmies  v.  Stevens,  11  Price,  235. 

Few  Trial  by  Beaaon  of  Inadequate  Damages.] 

— A  new  trial  will  be  granted  for  inadequacy  of 
damages  in  an  action  for  slander  where  the 
smalliiess  of  the  amount  shews  that  the  jury  has 
made  a  compromise,  and,  instead  of  deciding  the 
issues  submitted  to  them,  has  agreed  to  find  for 
the  plaintiff  for  nominal  damages  only.  Faltey 
V.  Stanford,  10  L.  R.,  Q.  B.  54  ;  44  L.  J.,  Q.  B. 

7  ;  31  L.  T.  677  ;  23  W.  R.  162. 

Coiti.in  Actions  of  Slander— 81  Jac.  1,  c.  16,  i. 

6.] — In  an  action  of  slander  imputing  felony  to 
the  plaintiff,  the  jury  gave  a  verdict  for  \9,,  and 
the  judge  certified,  under  3  &  4  Vict.  c.  24,  s.  2, 
that  the  slander  was  wilful  and  malicious,  and 
under  30  &  31  Vict.  c.  142,  s.  5,  that  there  was 
sufficient  reason  for  bringing  the  action  in  the 
superior  court : — Held,  that  the  plaintiff  was  not 
entitled  to  costs  :  for  that  by  21  Jac.  1,  c.  16,  s. 
6,  which  was  unrepealed,  he,  having  obtained  a 
verdict  for  less  tlian  40«.,  was  only  entitled  to  as 
much  costs  as  damages ;  and  the  subsequent 
statutes  were  in  the  negative,  and,  therefore,  only 
enabled  the  judge  or  court  to  certify  for  or  allow 
such  costs  as  the  plaintiff  was  entitled  to  before 
the  statutes  passed.  Mar»hall  v.  Martin,  5  L. 
R.,  Q.  B.  239  ;  39  L.  J.,  Q.  B.  86  ;  21  L.  T.  788  ; 
18  W.  R.  378.    Sec  infra. 

In  considering  whether  to  certify  for  costs 
upon  a  verdict  being  found  for  a  plaintiff  in  an 
action  for  slander,  the  judge,  although  he  dis- 
approves himself  of  the  action  having  been 
brought,  will  give  effect  to  an  indication  by  the 
jury  of  a  contrary  opinion,  and  will  treat  a  ver- 


dict for  40«.  as  such  an  indication.    Hume  v. 
Marshall,  37  L.  T.,  0.  S.  711. 

Bnt  see  now  next  case. 


81  Jae.  1,  0.  16,  i.  6,  repealed.]— The  21 


Jac.  1,  c.  16,  is  (so  far  as  an  action  for  slander  is 
concerned)  repealed  by  the  effect  of  Ord.  LV. 
Qamett  v.  Bradley,  3  App.  Cas.  944  ;  48  L.  J., 
Ex.  186  ;  39  L.  T.  261  ;  26  W.  R.  698.  Reversing 
the  judgment  of  the  Court  of  Appeal,  2  Ex.  D. 
349  ;  25  W.  R.  663  ;  approving  of  Parsons  v. 
Tiniing,  2  C.  P.  D.  119  ;  and  overruling  Bouv^ 
V.  Bell,  36  L.  T.  640— C.  A* 

Where,  therefore,  a  plaintiff  in  an  action  for 
slander  obtained  a  verdict,  but  recovered  only 
one  farthing  damages,  and  the  judge  declined  to 
make  any  order  or  grant  any  certificate,  and  the 
master  taxed  the  costs  for  the  plaintiff  in  the 
ordinary  way :  —  Hold,  that  the  master  vaa 
right,  the  costs  under  such  circumstancea  follow- 
ing the  event.    lb. 


Boitralning  by  I^junetion.] — ^A  court  of  equity 
will  not  interfere  by  injunction  to  prevent  the 
publication  of  a  libel.  Clark  v.  IWeman,  11 
Beav.  112  ;  17  L.  J.,  Ch.  142  ;  12  Jur.  149. 

A  court  of  equity  has  jurisdiction  to  restrain 
the  publication  of  any  document  tending  to  the 
destruction  of  property,  whether  consisting  of 
money  or  of  professional  reputation  by  which 
property  is  acquired.  Dixon  v.  Iftdden,  7  L.  R., 
Kq.  488  ;  20  L.  T.  357  ;  17  W.  R.  482. 

The  publication  of  a  notice  stating  that  the 
plaintiff  was  a  partner  in  a  bankrupt  firm  was  re- 
strained,   lb, 

A  motion  on  behalf  of  the  trustees  of  a  perma- 
nent benefit  building  society,  being  also  a  bank 
for  deposit,  for  an  injunction  to  restrain  the  pub- 
lication and  sale  by  the  defendant  of  a  book  con- 
taining alleged  libellous  paragraphs  in  reference 
to  the  annual  balance-sheets  and  solvency  of  the 
society,  was  refused.  Mulkern  v.  Ward,  13  L.  R., 
Eq.  619  ;  41  L.  J.,  Ch.  464  ;  26  L.  T.  831.  But 
see  post. 

The  Court  of  Chancery  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel  as  such,  even  if 
it  is  injurious  to  property.  Prudential  Assurance 
Compayiy  v.  Knott,  10  L.  R.,  Ch.  142  ;  44  L.  J., 
Ch.  192 ;  31  L.  T.  866 ;  23  W.  R.  249 ;  S.  P., 
Fisher  v.  ApollinarU  dmipany,  10  L.  R.,  Ch.  297. 

The  Court  of  Chancery  refused  an  injunction 
to  restrain  the  defendants  from  continuing  to 
publish  statements  that  the  skates  about  to  be 
introduced  by  the  plaintiffs  were  an  infringe- 
ment of  the  defendants'  patent.  Ilammers^inith 
Skating  Ilink  Comjfany  v.  Dublin  Skating  Jlink 
ampanij,  10  Ir.  R.,  Eq.  235. 

There  is  no  jurisdiction  to  restrain  a  publica- 
tion, whether  libellous  or  not,  merely  because  it 
may  tend  to  injure  property.    lb. 

Upon  the  motion  for  an  injunction  to  restrain 
the  issuing  of  an  advertisement  containing  false 
representations  calculated  to  injure  the  plaintiff's 
trade,  the  court  was  of  opinion  that,  notwith- 
standing the  decision  in  Prudential  Assurance 
Company  v.  Knott  (supra),  it  now  has  power  by 
the  Judicature  Act,  s.  25,  sub-s.  8,  to  restrain  the 
publication  of  such  an  adveilisement,  but  de- 
clined to  do  so  upon  an  interlocutory  application. 
Th^rle^fs  Cattle  Food  Company  v.  Massam,  6 
Ch.  D.682  ;  46  L.  J.,  Ch.  713. 

The  court  has  power  to  issue  an  injunction  to 
restrain  a  defendant  from  publishing  of  the  plain- 
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tiff,  to  the  injmj  of  his  trade,  matter  which  a 
jniy  has  found  to  be  libellous.  Saxhy  v.  Easter- 
hrooh,  S  C.  P.  D.  339 ;  27  W.  R.  188. 

Semble,  that  this  power  may  be  exercised  by 
the  judge  who  tries  the  cause.    lb. 

Compare  caset,  pott,  ool.  323. 


— Priyilaged 
OoBMiiBiwitian.  ] — ^A  solicitor,  acting  for  some 
shareholders  in  a  company,  printed  and  circu- 
lated, bat  only  among  the  sluut^holderB,  a  circular 
containing  veiy  strong  reflections  on  the  mode  in 
which  the  company  had  been  brought  out,  and  on 
the  conduct  of  the  promoters  and  directors,  and 
proposing  a  meeting  of  shareholders  to  take 
steps  to  protect  their  interests.  The  company 
commenced  an  action  to  restrain  the  further 
publication,  and  applied  for  an  interlocutory  in- 
junction, which  was  granted  by  Yice-ChancelloT 
Baoon : — Held,  on  appeal,  that  the  court  has 
jurisdiction  to  interfere  on  interlocutory  applica- 
tion to  restrain  the  publication  of  a  libel.  Quartz 
mil  Cwutolidated  Quid  Mining  Company  y. 
Jieall,  20  Ch.  D.  501 ;  61  L.  J.,  Oh.  874  ;  46  L.  T. 
746  ;  30  W.  R.  683— C.  A. 

But  held,  that  this  jurisdiction  is  to  be  exer- 
cised with  great  caution,  and  will  not  in  general 
be  exercised  unless  the  applicant  satisfies  tlie 
court  that  the  statements  in  the  document  com- 
plained of  are  untrue,    lb. 

Held,  further,  that  still  more  caution  is  requi- 
site where  the  document  in  question  is  primA  facie 
a  priyileged  communication,  so  as  not  to  be 
actionable  unless  express  malice  is  proved,  the 
question  of  malice  being  one  which  cannot  con- 
veniently be  tried  on  an  interlocutory  application. 
lb. 

In  the  present  case  the  court  not  being  satis- 
fied on  the  evidence  that  the  statements  in  the 
docomeut  were  false  or  malicious,  the  order  for 
an  injunction  was  dischaiged.    lb. 

An  interlocutoiy  injunction  was  granted  to 
restrain  the  circulation  of  an  untrue  statement  as 
to  the  financial  position  of  a  friendly  society. 
Hill  V.  Jlart-Daris,  21  Ch.  D.  798;  51  L.  J., 
Ch.  845  ;  47  L.  T.  82  ;  31  W.  B.  22. 

Fur's  Act.]— Fox*s  Act,  when  looked  at,  plainly 
applies  only  to  proceedings  by  way  of  criminid 
information  or  indictment  for  libel,  and  has 
nothing  whatever  to  do  with  civil  actions  based 
upon  the  libel.  Thomas  v.  Willmmjf,  14  Ch.  D. 
864  ;  49  L.  J.,  Ch,  605  ;  43  L.  T.  91  ;  28  W.  R. 
983. 


4.  EVIDENCB. 

a.  PnblloAtlon. 

In  Fewipapsn^Proof  of  Propristorihip.l— 
In  an  action  for  a  libel  in  a  newspaper,  a  certified 
copy  of  the  stamp-cflice  declaration  was  put  in, 
which  stated  the  title  of  the  newspaper  to  be 
"The  Leicester  Herald  and  Midland  Counties 
Advertiser,"  and  the  intended  place  of  publica- 
tion to  be  "  No.  23,  Charles  Street,  in  the  parish 
of  St  Margaret,  in  the  borough  of  Leicester." 
The  newspaper  containing  the  libel  had  the  same 
title,  but  the  place  of  publication  in  the  imprint 
at  the  end  of  it  was,  "  at  the  comer  of  Charles 
Street  and  Hadfield  Street,  in  the  parish  of  St. 
Maigaret,  in  the  borough  of  Leicester :" — ^Held, 
that  this  sufficiently  shewed  the  identity  of  the 


newspaper,  so  as  to  allow  it  to  be  given  in  evi' 
dence  under  6  &  7  Will.  4,  c.  76,  s.  8.  Baker  v. 
Wilkiwton,  Car.  k.  M.  399. 

If  J.  H.  and  M.  S.  are  registered  at  the  stamp- 
office  as  the  sole  proprietors  of  a  newspaper,  "that 
is  to  say,  J.  H.  as  legal  owner,  as  mortgagee,  and 
M.  S.  as  owner  of  the  equity  of  redemption,'* 
this  is  sufficient  to  fix  J.  H.  as  a  proprietor  of  the 
newspaper  in  an  action  for  a  libel  contained  in  it. 
Brunswick  (Duke)  v.  Ilarmer^  3  C.  &  K.  10. 

Production  of  the  affidavit  filed  at  the  stamp* 
office,  and  of  a  newspaper  corresponding  with  that 
therein  mentioned,  is  sufficient  proof  of  publica- 
tion in  an  action  or  in  an  indictment  against  the 
proprietor  for  a  libel.  Mayne  v.  Fletcfier,  4  M. 
8c  R.  311  ;  9  B.  &  0.  382. 

In  an  action  for  a  libel  in  a  newspaper,  it  is 
sufficient  proof  of  the  publication  to  prove  that 
the  defendant  accounted  for  the  stamp  duties  of 
the  paper.  Cook  v.  Ward^  6  Bing.  409  ;  4  M.  & 
P.  99. 

Whatean  be  Bead  in  Xridenea.] — It  was 

proved  that  in  September  the  defendant  sent  a 
letter  to  the  plaintiff,  containing  several  passages 
of  a  libellous  letter  published  in  the  following 
November  in  a  newspaper: — Held,  that,  in  an 
action  for  the  publication  in  the  newspaper,  the 
portions  which  corresponded  might  he  read  in 
evidence  to  shew  the  animus  of  the  defendant. 
Tarpley  v.  Blabey,  2  Bing.  N.  C.  437  ;  2  Scott, 
642  ;  1  Hodges,  414. 


BequMt  to  Publish.] — P.  was  chairman 


of,  and  E.  was  present  at,  a  meeting  of  a  board 
of  guardians  on  an  occasion  when  there  was  a 
discussion  concerning  the  plaintiff's  conduct,  in 
the  course  of  which  defamatory  statements  con- 
cerning him  were  made.  Reporters  for  the  local 
press  attended  the  meeting  in  the  ordinary  dis- 
charge of  their  duty.  £.,  during  the  proceedings, 
said  **  he  hoped  the  local  press  would  take  notice 
of  this  very  scandalous  case,"  and  requested  the 
chairman  to  give  an  outline  of  it.  The  chairman 
complied,  and  in  the  course  of  his  statement  said, 
"  I  am  glad  gentlemen  of  the  press  are  in  the 
room,  and  I  nope  they  will  take  notice  of  it." 
E.  added,  "  And  so  do  I."  The  chairman  further 
expressed  a  hope  that  publicity  would  be  given 
to  the  matter.  A  correct  but  condensed  sum- 
mary of  the  proceedings,  containing  matter  de- 
famatory of  the  plaintiff,  was  afterwards  inserted 
in  two  local  newspapers.  An  action  for  libel  was 
thereupon  brought  against  E.  and  P.  The  de- 
claration chai*g^  them  with  publishing  the 
reporte  in  question,  which  were  set  out  verbatim. 
The  judge  directed  a  verdict  to  be  entered  for 
them,  being  of  opinion  that  there  was  no  evidence 
of  the  publication  by  them  of  the  libels  com- 
plained of : — Held,  a  misdirection.  Parkes  v. 
Pre»cott,  4  L.  R.,  Ex.  169 ;  38  L.  J.,  Ex.  105  ; 
20  L.  T.  637  ;  17  W.  R.  773— Ex.  Ch. 

Where  a  man  makes  a  request  to  another  to 
publish  defamatory  matter,  a  statement  of 
which  he  gives  him  for  the  purpose,  whether  in 
full  or  in  outline,  and  the  agent  publishes  that 
matter,  adhering  to  the  sense  and  substance  of 
it,  although  the  language  is  to  some  extent  his 
own,  the  man  making  the  request  is  liable  as  the 
publisher.    lb. 

There  is  a  great  difference  between  the  autho- 
rity which  will  make  a  man  liable  criminally  for 
the  acts  of  his  agent,  and  that  which  will  make 
him  liable  civilly.    A  principal   is  not  civilly 
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liable  unless  the  agent^s  authority  is  by  the  agent 
{luly  poTsucd,  but  the  principal  may  be  crimi- 
nally liable  though  the  agent  has  deviated  yery 
widely  from  his  authority.    Ih, 

Contents  Bill  of  Fowipaper  in  Window  of 
Third  Party.] — In  an  action  for  a  libel  in  a 
newspaper,  the  plaintifE  cannot  give  evidence 
of  the  contents  of  a  placard  pasted  in  the  win- 
dow of  a  third  person,  although  the  placard 
states  what  will  appear  in  the  defendant's  news- 
paper respecting  the  plaintiff,  and  that  which  it 
foretold  does  appear  accordingly.  Raikes  v. 
RinhardSj  2  0.  &  P.  662. 

Libellonf  Letter— Xnst  be  Addressed  to  Third 
Person.] — ^A  libel  in  a  private  letter  must  be 
proved  to  have  been  addressed  to  a  third  person, 
not  to  the  party  himself.  PhiUivs  v.  Jamen^  2 
Esp.  62-1. 

But  sending  the  libel  in  a  letter  addressed  to 
the  wife  of  the  person  libelled  is  a  sufficient 

Eublication.     Wenma/i  v.  Ash,  IS  C.  B.  836  ;  22 
f.  J.,  C.  P.  190  ;  17  Jur.  579. 
The  transmission  of  a  letter  by  the  defendant 
to  his  correspondent  abroad  is  a  sufficient  publi- 
cation by  the  defendant.    II  ard  v.  Smith ,  6  Bing. 
749;  4  M.  &  P.  596;  4  C.  &  P.  302, 

Knowledge  of  Writer  that  Letter  would 

be  Opened  by  Third  Party.]~In  an  action  for  a 
libel  contained  in  a  letter  written  by  the  defen- 
dant to  the  plaintiff,  proof  that  the  defendant 
knew  that  letters  sent  to  the  plaintiff  were 
usually  opened  by  his  clerk,  is  evidence  to  go 
to  a  jury  of  the  defendant's  intention  that  the 
letter  should  be  read  by  a  third  person,  which 
would  amount  to  a  publication.  Delacroix  y. 
ThevcHot,  2  Stark.  63. 

Postmark— How  fkr  Eyidenee.]— A  letter, 
written  by  the  defendant,  aud  containing  a  libel, 
was  dated  in  Essex,  and  addressed  to  a  person  in 
Scotland.  It  was  proved  to  have  been  in  the 
Colchester  post-office,  and,  after  being  marked 
there,  to  have  been  forwarded  to  London,  on  its 
way  to  Scotland.  It  was  produced  at  the  trial 
Yfiit  proper  post-marks,  and  with  the  seal  broken, 
but  not  by  the  imrty  to  whom  it  was  addi^essed : 
— Held,  sufficient  prirn^  facie  evidence  of  a  pub- 
lication in  Essex,  and  that  it  had  reachea  its 
address  in  Scotland.  M'arrfn  v.  Warren,  4  Tyr. 
860  ;  1  C,  M.  &  R.  150. 

If  a  letter  containing  a  libel  has  the  post-mark 
on  it,  this  is  prim&  facieevidenceof  its  having  been 
published.     Shipley  v.  Todhuntir,  7  C.  &  P.  680. 

By  the  Proenrement  of  Defendant.] — In  an  ac- 
tion for  a  libel  contained  in  a  letter,  proof  that  it 
was  written  by  the  defendant's  daughter,  who  was 
authorized  to  make  out  his  bills,  and  write  his 
general  letters  of  business,  is  not  sufficient,  un- 
less it  can  be  shewn  that  such  libel  was  written 
with  the  knowledge  of,  or  by  the  procurement  of, 
the  defendant.  Hardhig  v.  Oreenin^j  1  Moore, 
477 ;  Holt^  531. 

If  A.  sends  a  manuscript  to  the  printer  of  a 
periodical  publication,  and  does  not  restrain  the 
printing  and  publishing  of  it,  and  it  is  printed 
and  published  in  that  publication,  A.  is  the  pub- 
lisher, and  liable  to  an  action,  liurdett  v.  (Job- 
hett,  5  Dow,  301.  See  Bond  v.  Douglas,  7  C.  & 
P.  626. 


Shewing  Carioatnre  by  Beqnett] — ^A  person 
who,  having  a  copy  of  .a  libellous  caricaturc, 
shews  it  to  another,  on  being  requested  so  to 
do,  is  not  thereby  liable  to  an  action  for  mali- 
ciously publishing.  Smith  v.  Wood,  3  Camp. 
323. 

Question  for  Jury  whether  Defendant  had 
Guilty  Knowledge.] — If  the  publication  of  a 
libel  consists  in  mercly  selling  a  few  copies  of 
a  |)eriodical,  in  which  it  is  contained,  one 
question  for  the  jury  is,  did  the  parties  know 
what  it  was  thev  were  selling?  Chubb  v.  Flan- 
nigan,ia  C.&  1^431. 

On  the  trial  of  an  action  against  the  publisher 
of  a  monthly  periodical  for  a  libel  contained  in 
it,  articles  published  from  month  to  month  al- 
luding to  the  action,  and  attacking  the  plaintiff, 
are  receivable  as  evidence  quo  animo  the  libel 
was  published,  and  as  shewing  that  the  publisher 
considered  it  as  applying  to  the  plaintiff.  Chubb 
v.  Westley,  6  0.  &  P.  436. 

A  ix)rter  who,  in  the  course  of  business,  delivers 
parcels  containing  libellous  handbills,  is  not 
liable  in  an  action  for  libel,  if  shewn  to  be 
ignorant  of  the  contents  of  the  parcel.  Day  v. 
Bream,  2  M.  &  Rob.  54. 

Handwriting  of  Defendant.] — If  the  manu- 
script of  a  libel  is  proved  to  be  in  the  hand- 
writing of  the  defenctont,  and  it  is  also  proved 
to  have  been  printed  and  published,  this  is  evi- 
dence to  go  to  the  jury  that  it  was  published 
by  the  defendant,  although  there  is  no  evidence 
given  to  shew  that  the  printing  and  publication 
were  by  his  direction.  Beg,  v  Lorett,  9  C.  &  P. 
462. 

A  libellous  pajxir,  in  the  handwriting  of  the 
defendant,  found  in  the  house  of  the  editor  of  a 
newspajjcr  in  which  the  libel  complained  C'f 
appeared,  is  admissible  against  the  defendant, 
notwithstanding  several  parts  of  it  have  been 
erased,  aud  are  omitted  in  the  newspajxir,  pro- 
vided the  passtigcs  erased  do  not  qualify  the 
libel.     Tarjfhy  v.  Blabey,  2  Bing.  N.  C.  437. 

Qneition  of  Publioation  for  Jury.]— In  an 
action  for  libel,  although  the  judge  is  to  leave 
it  to  the  jury  whether,  under  the  circumstances, 
the  publication  is  a  libel,  on  the  general  issue, 
yet  &  they  find  a  verdict  for  the  defendant  on 
that  issue,  in  a  case  in  which  no  question  is 
made  as  to  the  fact  of  publication,  nor  as  to  its 
application  to  the  plaintiff,  the  court  can  set 
aside  the  verdict.  JlaheweU  v.  Ingram,  2  C.  L. 
R.  1397. 

In  an  action  against  the  proprietor  of  a  news- 
paper for  a  libel,  evidence  tnat  the  plaintiff  had, 
many  years  after  the  libel  was  printed,  sent  a 
person  to  the  newspaper  office  to  buy  a  copy  of 
the  newspaper  in  wnich  it  api)eared,  and  to 
whom  a  copy  was  acooixlingly  sold  at  the  office, 
is  sufficient  evidejice  of  publication.  Bnttuwieh 
(Dtikr')  V.  Uarmer,  14  Q.  B.  185  ;  19  L.  J.,  Q.  B. 
20;  14  Jur.  110. 

In  order  to  prove  that  the  defendant  had  pub- 
lished a  libel,  which  was  contained  in  a  printed 
pamphlet,  a  witness  was  called,  who  stated  in 
substance  that  the  defendant  gave  her  a  copy  of 
the  pamphlet;  that  she  lent  it  several  times  to 
persons,  expecting  that  they  would  return  it  to 
her ;  that  the  persons  to  whom  she  had  lent  it 
had  returned  her  the  same,  or  a  copy,  but  that 
she  could  not  swear  it  was  the  very  same,  though 
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she  had  no  reason  to  doubt  it : — ^Hcld,  that  there 
was  evidence  for  the  jury  that  the  pamphlet  re- 
tarned  to  the  witness  was  the  same  g^ven  to  her 
by  the  defendant.  Frtfer  v.  Oathereol/'y  4  Ex. 
262  ;  18  L.  J.,  Ex.  389  ;  13  Jar.  642. 

In  an  action  against  A.  for  publishing  a  libel, 
evidence  sufficient  to  go  to  a  jury  is  furnished  by 
pmof  that  a  libel  was  actually  published ;  that 
it  was  a  printed  p^)er,  since  dcHtroyed  ;  ^hat  it 
corresponded  with  a  printed  paper  produced  ; 
and  that  A.  printed  a  paper  corresponding  with 
that  produced,  and  sent  300  to  a  shop,  from 
whenoe  a  person  actually  publishing  the  libel 
procured  it ;  and  that  the  libel  was  on  that 
ficcasion  taken  from  a  parcel  apparently  con- 
taining 300.  JokiuoH  V.  JTudnoH,  7  A.  &  £.  233, 
n. ;  1  H.  &  W.  680. 

By  MTvral  PartiM.] — If  the  printer  and  the 
editor  of  a  magarine  aro  sued  for  a  libellous 
article  contained  in  it,  they  aro  both  liable  for  a 
libelloQS  lithographic  print  which  is  contained 
in  the  work,  though  it  was  not  printed  by  the 
printer,  provided  that  the  print  is  referred  to  in 
the  letter-press  part  of  the  libellous  article. 
Watt^  V.  Frascr,  7  C.  &  P.  369. 

In  an  action  for  a  libel  contained  in  a  song, 
which  had  been  published  by  singing  in  the 
streets,  a  witness  who  had  sung  it  was  called, 
but  the  identical  copy  from  which  he  had  sung 
it  could  not  be  produced  :  notice  to  produce  the 
original  having  been  given,  proof  that  a  copy 
produced  was  similar  to  that  which  had  been 
sung ;  that  the  manascript  had  been  delivered 
by  H.,  one  of  the  defendants,  to  M.,  the  other,  to 
print ;  that  M.  accoixlingly  printed  1,000  copies, 
and  sent  300  of  them  to  H. ;  and  that  several 
were  delivered  by  him  to  the  witness : — Held, 
sufficient  evidence  from  which  a  jury  might 
infer  a  joint  publication  ))y  both.  Johmon  v. 
Hndium,  7  A.  &  B.  233,  n. ;  1  H.  &  W.  680. 

Of  Anthorihip  of  Libel.] — In  an  action  of  libel, 
charging  the  defendant  with  having  in  a  letter 
publish^  a  libel  upon  the  plaintiff,  to  which 
the  defendant  pleaded  that  the  plaintiff  did  in 
fact  publish  the  libel  in  question  :  letters,  not 
otherwise  evidence  in  the  cause,  written  by  the 
plaintiff,  and  in  which  the  defendant's  name  was 
spelt  in  a  peculiar  manner,  aro  admissible,  as 
evidence  that  the  libel  in  question,  which  con- 
tained the  defendant's  name,  spelt  with  the  same 
peculiarity,  was  >vritten  by  the  plaintiff.  Broohes 
V.  rtckboTHe,  5  Ex.  929  ;  14  Jur.  1122. 

In  an  action  for  a  libel  contained  in  an  article 
gainst  churoh-rates,  written  by  the  defendant, 
and  published  in  the  T.  S.  newspaper,  the  MS.  in 
the  handwriting  of  the  defendant  addressed  ^*  To 
the  editor  of  the  T.  8.,"  and  sent  to  the  T.  S. 
office,  is  evidence  to  shew  that  the  defendant 
intended  the  article  to  be  published  in  that 
newspaper.  The  plaintiff  may  also,  for  the  same 
purpose,  give  in  evidence  handbills  on  the  same 
subject,  published  by  the  defendant  about  the 
same  time ;  and,  to  shew  that  the  *  libel  was 
published  with  an  intent  to  injure  the  plaintiff, 
evidence  may  be  given  that  one  of  the  hand- 
bills was  carried  backwards  and  forwards  before 
his  door.    Bond  v.  DougloA,  7  C.  &  P.  626. 

In  an  action  of  libel,  the  plaintiff,  in  order  to 
prove  the  publication  of  the  libel,  tendered 
flooondary  evidence  of  the  contents  of  a  letter 
written  by  the  defendant.  On  the  part  of  the 
d3fendant,  a  document  was  produced   as  the 


original : — ^Held,  that  the  judge  was  at  that 
stage  of  the  cause  bound  to  hear  the  evidence  on 
both  sides,  and  to  decide  whether  the  document 
offered  was  the  original  or  not ;  and  that,  if  it 
was,  the  secondary  evidence  was  inadmissible. 
Bivyle^,  Wiseman,  11  Ex.  3630;  24  L.  J.,  Ex. 
284.  • 

b.  Proof  of  Defkmatory  Katter. 

Words  Spoken  muft  be  ProTed.]— It  is  neces- 
sary to  prove  the  actual  words  alleged,  or  enough 
of  them  to  sustain  the  action,  and  it  will  not  be 
sufficient  to  prove  the  speaking  of  other  words 
of  similar  meaning,  and  involving  the  same 
charge.  J^Conntll  v.  M^Kenna,  10  Ir.  C.  L. 
B.  511  ;  S.  P,f  Armitdge  v.  DunMter,  4  DongL 
291. 

The  witness  must  prove  the  words  used,  and 
cannot  be  allowed  to  state  the  impression  pro- 
duced upon  his  mind  by  the  whole  of  the  con- 
versation. HarrUon  v,  Btvington,  8  C.  &  P. 
708. 

It  is  sufficient  to  prove  part  only  of  a  sentence 
laid  in  a  count  in  slander,  if  that  part  is  of  itself 
intelligible  and  actionable,  and  the  remainder  is 
not  a  qualification  of  the  part  proved.  Orpwood 
V.  BarkeSj  4  Bing.  461 ;  8,  C.y  nom.  Orpwood  v. 
Parkesj  12  Moore,  492. 

Though  all  the  actionable  words  laid  in  any 
one  count  are  not  proved,  yet,  if  some  are,  the 
plaintiff  will  be  entitled  to  a  verdict.  Compagnon 
V.  3farfin,  2  W.  Bl.  790. 

Words  spoken  at  different  times  may  be  given 
in  evidence  on  one  count.  Charltcr  v.  Barret, 
Peake,  32. 

The  words  alleged  in  «  declaration  were,  "  The 
plaintiff's  wife  is  a  great  thief,  and  ought  to  have 
been  transported  seven  years  ago  ; "  the  words 
proved  were,  "  She  is  a  bad  one,  and  ought  to 
have  been  transported  seven  years  ago :" — Held, 
that  the  words  proved  did  not  support  the  decla- 
ration. Hancock  v.  Winter,  2  Mcush.  602 ;  7 
Taunt.  205. 

The  defamatory  words  set  out  in  a  declaration 
on  a  libel  must  be  proved  as  laid,  and  it  is  a 
variance  if  the  words  as  alleged  are  materially 
qualified  by  evidence  of  worda  not  contained  in 
the  declaration,  although  such  words  as  qualified 
are  still  libellous.  Bainy  v.  Bravo,  4  L.  R.,  P.  C. 
287  ;  27  L.  T.  249  ;  20  W.  R.  873. 

The  defendant,  after  the  publication  of  a  libel 
and  before  the  action  was  brought,  destroyed  the 
letter  containing  the  libellous  words : — Held, 
that,  as  the  defamatory  writing  was  not  in  exist- 
ence, secondary  evidence  of  the  contents  of  the 
letter  by  witnesses  who  heard  it  read  was  ad- 
missible, but  that  the  actual  words  used  as  laid 
in  the  declaration  must  be  proved,  and  not  the 
substance  or  impression  the  witnesses  received 
of  the  words,  as  otherwise  the  witnesses,  and  not 
the  court  or  jury,  would  be  made  the  judges  of 
what  was  a  libel.    lb. 

Before  declaration,  the  plaintiff  gave  notice  of 
his  intention  to  move  for  a  rule  for  the  produc- 
tion of  the  letter  containing  the  words  of  the 
libel  as  set  out  in  the  declaration.  An  affidavit 
in  answer  by  the  defendant,  stated  that  he,  the 
defendant,  had  destroyed  the  letter,  but  made  no 
objection  to  the  terms  of  the  alleged  libel  set  out 
in  the  plaintiff's  affidavit :— Held,  that  the  plain- 
tiff's  affidavit  being  merely  for  the  puqiose  of 
the  production  of  the  letter,  was  not  admissible 
to  prove  the  words  of  the  libel.    Ih. 
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An  allegation  of  slanderous  words,  accom- 
panied with  an  asseition  of  a  fact  as  the  foanda- 
tion  of  the  words,  is  not  supported  by  evidence 
of  the  words,  accompanied  with  an  assertion  of 
the  speaker's  belief  only  of  the  fact.  Owk  t. 
intakes,  1  M.  &  Bob.  237. 

Where  the  whole  of  the  wordb  laid  in  any  one 
count  constitutes  th6  slanderous  charge,  the  whole 
must  be  proved.  But,  where  there  are  distinct 
slanderous  allegations  in  any  count,  proof  of  any 
of  them  is  sufficient.  Flower  v.  Pedley^  2  Esp. 
491. 

Where  Spoken  in  a  diiFerent  Kanner  to  that 
alleged.] — ^A  count  for  slanderous  words  spoken 
affirmatively,  is  not  supported  by  proof  that  they 
were  spoken  by  way  of  interrogatory.  Barns 
V.  Ilollmmy,  8  T.  R.  160. 

Slanderous  words,  charged  as  addressed  to  the 
plaintiff  in  the  second  person,  are  not  supported 
by  evidence  of  words  spoken  of  him  in  the  third 
person,  though  so  spoken  in  his  presence.  Stan- 
nard  v.  JIarper,  5  M.  &  R.  296. 

Sztrsct — ^Whole  Publication  to  be  Sead.1— A 
defendant  has  a  right  to  have  the  whole  of  the 
publication  read  from  which  the  passages 
cha]^;6d  arc  extracts.  Cook  v.  Uvghvs,  K.  &  M. 
112. 

The  defendant  can  insist  that  the  whole  passage 
should  be  read.  ThcrtUon  v.  Stephen^  2  M.  & 
Rob.  477. 

If  a  letter,  set  out  as  inducement,  is  alleged  to 
contain  "  the  words  and  matter  following,"  and 
wheo  the  letter  is  read,  it  is  found  to  contain  all 
that  is  stated  in  the  declaration  and  something 
more,  this  is  no  variance.  Bourke  v.  Marreny  2 
C.  &  P.  307. 

Words  Spoken  in  a  particnlar  Sense.]— If  the 
words  used  have  been  spoken  in  a  sense  different 
fix>m  their  ordinary  meaning,  facts  should  be 
given  in  evidence  to  shew  that  they  may  have 
been  used  in  a  particular  sense.  After  that  has 
been  done  a  bystander  may  be  asked,  what  did 
you  understand  by  the  expression  used?  But 
without  such  a  foundation  being  laid  the  ques- 
tion is  not  allowable.  Daincs  v.  Hartley^  3  Ex. 
200  ;  18  L.  J.,  Ex.  81  ;  12  Jur.  1093. 

In  a  libel  the  writer  suggested  the  propriety  of 
the  plaintiff  ''  withdrawing  into  his  own  natural 
and  sinister  obscurity,"  the  word  "  natural "  being 
printed  in  italics : — Held,  that  the  plaintiff  could 
not  ask  a  witness  what  he  understood  by  the  word 
'*  natural "  thus  printed,  but  that  the  jury  might 
look  at  the  paper,  and  form  their  opinion  as  to 
the  meaning.  Brunswick  QBuke)  v.  Ilarmtr, 
3  C.  &  K.  10. 

Seeondary   Senee— Evidence   to    support.] — 

Where  words,  which  are  not  slanderous  in  their 
primary  sense,  are  taken  in  a  secondary  sense 
distinct  from  their  primary  sense,  there  must  be 
evidence  of  facts  which  would  reasonably  make 
them  defamatory  in  their  secondary  sense. 
Ruel  V.  Xatncll,  43  L.  T.  607  ;  29  W.  R.  172. 

Proof  of  Innuendo.]— The  plaintiff  alleged  in 
his  statement  of  claim  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  the 
plaintiff  the  words, "  His  shop  is  in  the  market," 
meaning  thereby  that  the  plaintiff  was  going 
away,  and  was  guilty  of  fraudulent  conduct  in 
his  businesSi  inasmuch  as  he  had  received  sub- 


scriptions from  members  of  a  certain  club,  well 
knowing  that  they  would  be  unable  to  obtain  any 
benefit  therefrom  : — Held,  that  the  words,  not 
being  in  themselves.defamatory,  and  there  being 
no  evidence  to  wholly  support  the  innuendo,  the 
defendant  was  entitled  to  judgment.    lb. 


On  Failure  in  Proving  another  Innuendo 


cannot  be  adopted.] — In  an  action  of  slander, 
where  the  plaintiff,  in  his  statement  of  claim, 
annexes  a  meaning  to  the  words  complained  of, 
and  fails  to  sustain  such  meaning,  he  cannot  dis- 
card that  and  adopt  another.    lb. 

When  Court  will  Amend.  ] — ^The  court  will  not 
amend  if  it  is  of  opinion  that  by  the  words,  as 
proved,  the  defendant  did  not  mean  to  imply 
a  slanderous  charge.  Camfield  v.  Bird^  3  C.  & 
K.  66. 

When  there  is  a  variance  between  the  declara- 
tion and  proof,  the  proper  time  to  apply  to 
amend  the  declaration  is  at  the  conclusion  of  the 
plaintiff's  case.  Rainy  v.  Bravo,  4  L.  R.,  P.  C. 
287  ;  27  L.  T.  249  ;  20  W.  R,  873. 

c.  Of  other  Slanders  and  Iiibela. 

Fot  relating  to  same  Sulyect.] — Other  libels 
published  by  the  plaintiff  of  the  defendant,  not 
relating  precisely  to  the  same  subject,  cannot  be 
received  in  evidence,  either  in  bar  of  the  action 
or  in  mitigation  of  damages.  May  v.  Brown,  4 
D.&R.670;  3  B.  &  C.  113. 

Where  a  plaintiff,  having  proved  the  words 
laid  in  the  declaration,  offered  evidence  of  other 
actionable  words  spoken  by  the  defendant  after- 
wards : — Held,  that  although  special  damage  not 
laid  in  the  declaration  cannot  be  g^ven  in  evi- 
dence, yet  evidence  may  be  given  of  any  words, 
as  well  as  any  act  of  the  defendant,  to  shew  quo 
animo  he  spoke  the  words  which  are  the  subject 
of  the  action.  But  the  judge  should  direct  the 
jury  to  give  damages  only  for  the  words  which 
are  the  subject  of  the  action.  Rustell  v.  Mac' 
quister,  1  Camp.  49,  n. 

A  plaintiff  cannot  give  in  evidence  other  libels 
published  concerning  him  by  the  defendant,  un- 
less the^  directly  refer  to  the  libel  set  out  in  the 
declaration.    Finnerty  v.  Tipper,  2  Camp.  72. 

To  shew  Kalioe.] — In  an  action  for  a  libel  in 
a  weekly  periodical  publication,  a  witness  was 
allow^ed  to  prove  a  purchase  of  a  copy  after  the 
action  brought  as  well  as  before,  for  although 
not  evidence  for  the  purpose  of  aggravation,  it 
was  to  shew  that  the  paper  was  deliberately  cir- 
culated. Plunkett  V.  Cobbett,  2  Selw.  N.  P. 
1042  ;  6  Esp.  136. 

In  an  action  for  words  spoken  to  A.  concern- 
ing the  plaintiff,  evidence  of  words  (not  in  them- 
selves actionable)  spoken  to  B.  may  be  received 
to  shew  the  malice  of  the  defendant.  Mead  v. 
Baubi^ny,  Peake,  126. 

In  an  action  for  words  imputing  perjury,  to 
shew  the  'quo  animo,  the  plaintiff  may  give  in 
evidence  an  indictment  subsequently  preferred 
by  the  defendant  against  him,  and  which  was 
ignored.    Ihte  v.  Humphrey,  2  Camp.  73,  n. 

Where  words  were  given  in  evidence  by  the 
plaintiff,  in  order  to  prove  a  malicious  intent  by 
the  defendant,  which  were  not  stated  in  the 
declaration : — Held,  that  the  defendant  might 
prove  the  truth  of  such  words.  Wamc  v.  Shad- 
ujell,  2  Stark.  467. 
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A  snbfleqaent  publication  brought  out  even 
after  issue  joined,  may  be  evidence  to  shew  the 
motives  of  the  party.    Macleod  v.  Waklty^  3  C. 

6  P.  311. 

A  writ  of  inquiry  issued  in  a  former  suit 
against  the  d<^endant  for  speaking  similar 
slanderous  words,  may  be  reoeiv^  in  evidence  to 
prove  malice.    Jackson  v.  Adams,  1  Hodges,  78. 

The  plaintiff  may  give  evidence  of  anything 
that  the  defendant  afterwards  said,  that  goes  to 
shew  malice  in  him,  provided  that  it  cannot  be 
the  subject  of  another  action.  Defries  v.  Daviesj 

7  C.  &  P.  112. 

On  the  trial  of  an  action  for  a  libel  published 
in  a  newspaper,  the  plaintiff  was  allowed  to  give 
in  evidence  a  second  paragraph,  subsequently 
published  in  the  same  paper,  in  which  the  libel- 
lous charge  was  re-ase^rted,  for  the  purpose  of 
shewing  the  defendant's  intention.  Barwell  v. 
Adhins,  2  Scott,  N.  R.  11 ;  1  M.  &  G.  807. 

Words  Vnambii^iis  —  BepetitioB  iubse- 
qvantly.] — Where  the  words  are  unambiguous, 
subsequent  words  of  the  same  import  are  in- 
admissible. Pearee  v.  Ornshy,  1  M.  &  Rob.  455  ; 
8,  P.,  Symfoona  v.  Blake,  1  M.  &  Bob.  477. 

In  whieh  Damages  have  been  Beco^ered.] — 

Previous  slander,  for  which  damages  have  been 
recovered,  may  be  given  in  evidence.  Symmons 
v.  Blake,  1  M.  &  Rob.  477. 

libel — Bight  of  Defendant  to  have  whole  pas- 
sage Bead.] — In  an  action  for  a  libel  contained 
in  a  newspaper,  the  defendant  has  a  right  to 
have  read,  as  part  of  the  plaintiff's  case,  another 
part  of  the  same  newspaper  referred  to  in  the 
libel  complained  of.  Thornton  v.  Stephen,  2  M. 
k  Rob.  45. 

As  to  Beports  ol] — In  an  action  for  slander, 
imputing  to  the  plaintiff  unnatural  practices,  the 
defendant  having  pleaded  not  guilty,  a  witness 
for  the  plaintiff  was  asked,  on  cross-examination, 
*'  Have  you  heard  from  other'  persons  that  the 
plaintiff  is  addicted  to  the  practices  of  that 
kind  V — ^Held,  that  the  question  was  not  allow- 
able, because  it  was  not  confined  to  rumours 
•existing  before  the  words  were  spoken  by  the  de- 
fendant. Thompson  v.  Kye,  16  Q.  B.  175  ;  20  L. 
J.,  Q.  B.  85  ;  15  Jur.  286. 

Where  a  defendant,  at  the  time  of  uttering  the 
words,  referred  to  certain  reports*  current  against 
^e  plaintiff,  which  he  stated  he  had  reason  to 
believe  were  true : — Held,  that,  on  not  guilty, 
Ihe  defendant  might  prove,  by  cross-examination 
of  the  plaintiffs  witnesses,  that  such  reports  had 
in  fact  prevailed  in  the  plaintiffs  neighbourhood, 
and  were  the  common  topic  of  conversation  be- 
fore the  words  were  uttered  by  the  defendants 
Biehards  v.  Biehards,  2  M.  &  Rob.  567. 

d.  When  Justifloation  Pleaded. 

libel  Trne  in  erery  Partionlar.]  —  A  plea, 
stating  the  libellous  matter  complained  of  *'  is 
true  in  substance  and  effect,"  means  that  it  is 
true  in  every  material  particular ;  and  if  the  de- 
fendant does  not  prove  such  statement  to  be  true, 
the  plea  is  not  proved,  although  he  proves  facts 
of  the  same  description.  Weaver  v.  Lloyd,  4  D. 
&  R.  230  ;  2  B.  &  C.  678  ;  1  C.  &  P.  295. 

A  plea  in  an  action  for  a  libel  contained  three 
material  allegations,  as  to  one  of  which,  the  jury 


in  the  course  of  the  summing  up  expressed  them- 
selves satisfied  that  the  proof  failed.  The  judge 
told  them,  that,  to  wari*ant  a  finding  in  favour 
of  the  defendant,  they  must  be  satisfied  that  all 
three  of  the  allegations  were  substantially  made 
out.  The  jury,  after  two  hours'  deliberation,  re- 
turned a  verdict  for  the  defendant  upon  that 
f>lea.  The  court  refused  to  set  it  aside.  Napier 
V.  Daniell,  3  Scott,  417  ;  2  Hodges,  187  ;  3  Bing. 
N.  C.  77. 

Where  the  defendant  charged  the  plaintiff 
with  having,  on  a  certain  occasion,  acted  from 
motives  of  spite  and  lucre,  and  pleaded  a  justi- 
fication, which  failed  as  to  the  latter  feature  of 
the  charge  : — Held,  that  tiie  libel  being  entii'e, 
the  defendant  was  not  entitled  to  a  verdict  on 
the  plea  as  it  stood,  or  to  any  part  of  it.  Cory 
V.  Bond,  2  F.  &  F.  241. 

Action  for  a  libel ;  plea  justifying,  as  true, 
part  of  the  libel,  which  comprised  several  libel- 
lous allegations.  On  the  trial  the  judge  asked 
the  jury  to  find  separately  as  to  the  truth  of  the 
several  allegations  justified.  The  jury  found 
that  some  of  the  allegations  were  not  true,  and 
that  others  forming  an  important  part  of  the 
libel  were  true.  A  verdict  was  entered  for  the 
plaintiff.  A  judge  made  an  order  that  the  master 
should  not  allow  the  plaintiff  the  costs  of  the 
witnesses  called  only  to  disprove  that  part  of  the 
plea  which  was  found  to  be  true.  On  a  motion 
to  rescind  this  order : — Held,  by  Lord  Campbell, 
C.  J.,  Patteson  and  Coleridge,  JJ.,  that  the  order 
was  improper,  the  issue  being  indivisible.  Erie, 
J.,  dissentiente.  Biddulph  v.  Ckamherlayne.  17 
Q.  B.  351. 

Costs  —  Witnesses  proving  Truth.]  —  In  an 

action  for  a  libel,  the  defendant  pleaded  not 
guilty,  and  a  j ustification.  The  publication  being 
prim&  facie  privileged,  the  plaintiff  called  wit- 
nesses to  prove  that  the  facts  therein  stated  were 
false.  The  defendant  called  other  witnesses  to 
prove  that  those  facts  were  true.  The  evidence 
of  some  of  these  witnesses  was  not  known  to  the 
defendant  when  he  published  the  libel,  but  the 
facts  charged  were  alleged  to  have  taken  place  in 
a  town  where  the  plaintiff  and  the  defendant 
both  resided,  and  were  of  a  character  likely  to 
attract  notoriety.  The  jury  found  that  the  de- 
fendant had  acted  bonft  fide,  and  that  the  justi- 
fication was  not  proved ;  and  the  verdict  was 
entered  on  the  first  issue  for  the  defendant,  and 
for  the  plaintiff  on  the  second  issue  : — Held,  that 
the  defendant  was  entitled  to  the  costs  of  all  the 
witnesses  called  by  him  to  prove  the  truth  of  the 
facts,  as  they  were  material  to  answer  the  case 
of  malice  shewn  by  the  plaintiff's  witnesses  who 
spoke  to  the  falsehood  of  the  facts,  the  jury 
being  at  liberty,  from  the  circumstances,  to  infer 
the  knowledge  of  the  truth  or  falsehood  on  the 
part  of  the  defendant,,  and  that  the  plaintiff  was 
not  entitled  to  the  costs  of  any  of  his  witnesses 
called  to  prove  the  falsehood  of  the  charges. 
Harrison  v.  Bush,  5  EL  &  Bl.  344 ;  25  L.  J.,  Q. 
B.  99  ;  2  Jur.,  N.  S.  90. 

Plaintiff  charged  with  Bigamy.  ]~A  plea  to  a 
libel,  in  which  the  defendant  justifies  on  the 
ground  that  the  plaintiff  was  g^nlty  of  bigamy, 
requires  the  same  strictness  of  proof  as  is  re- 
quired on  the  trial  of  an  indictment  for  bigamy. 
Wilmett  V.  Harmer,  8  C.  &  P.  695. 

If,  in  justifying  a  libel  that  the  plaintiff  was 
guilty  of  polygamy  in  marrying  three  wives  who 
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were  all  living  at  the  same  time,  the  defendant 
pleads  that  the  plaintiff  was  guilty  of  polygamy 
in  marrying  three  persons  named  who  were  all 
living  at  the  same  time ;  it  is  suf&cient  proof  of 
the  marriages  to  shew  the  actoal  marriages  as  to 
two,  and  reputation  and  cohabitation  as  to  the 
third  ;  because,  if  by  the  term  "  polygamy  "  the 
offence  of  bigamy  is  meant,  the  substance  of  th^ 
issue  is  made  out  by  proof  of  the  two  marriages  ; 
and  if  by  the  term  "  polygamy  "  the  mere  fact 
of  these  marriages  is  meant,  as  distinct  from  the 
crime  of  bigamy,  evidence  of  reputation  and  of 
cohabitation  is  receivable.    lb, 

^  Theft— Whether  Ooode  are  Senrant'i  Perqui- 
litei.] — In  an  action  by  a  discharged  sen'ant 
against  his  master  for  slander,  imputing  robbery, 
he  pleaded  that  the  servant  had  robl^  him  in 
giving  away  pieces  of  bread  : — Held,  that  if 
they  were  such  as  the  servant  might  fairly  sup- 
pose the  master  would  not  object  to  his  disposing 
of,  the  jury  should  find  for  the  servant.  Roberts 
V.  RUhardSj  3  F.  &  F.  507. 

Solicitor  diselosing  Confidential  Commnniea- 
tioni.] — In  an  action  for  a  libel,  a  plea  justifying 
a  charge  of  having  disclosed  confidential  com- 
munications made  to  the  plaintiff  as  an  attorney, 
may  be  supported  by  proof  of  the  disclosure  of 
communications  made  to  him  by  his  clients, 
which  are  not  of  that  strictly  privileged  cha- 
racter which  would  prevent  his  examination  as  a 
witness.  Moore  v.  Terrell^  1  N.  &  M.  559  ;  4  B, 
&  Ad.  871. 

Libelloui  Jonmalist— Verdiet  in  former  Action 
set  up  ae  Defence.] — A  libel  upon  the  plaintiff 
contained  charges  of  misconduct  in  relation  to 
his  oflice  of  coroner  on  an  inquest,  and  concluded 
in  these  terms :  "  There  can  be  no  court  of 
justice  unpolluted  which  this  '  libellous  journal- 
ist *  (meaning  the  plaintiff),  this  violent  agitator 
and  sham  humanitarian,  is  allowed  to  disgrace 
with  his  presidentship."  The  defendant,  in 
justification  of  the  words,  "  libellous  journalist," 
pleaded,  that  the  plaintiff,. on  the  29th  March, 
1828,  being  the  proprietor  of  a  public  journal, 
intending  to  injure  0.  in  his  profession,  published 
of  him  a  scandalous  libel,  setting  it  out.  The 
proof  was,  that  in  1828,  an  action  had  been 
brought  by  0.  against  the  plaintiff  in  respect  of 
the  libel,  published  by  him  as  proprietor  of  a 
medical  newspaper,  in  which  action  lOOZ.  damages 
had  been  recovered  : — Held,  that  the  words  "  li- 
bellous journalist"  imputed  to  the  plaintiff 
habitual  libelling  and  moral  misconduct,  and 
that  the  judge  did  not  misdirect  the  jury,  in 
stating,  that  the  question  was,  whether  the  libel 
on  G.  was  a  scandalous  and  malicious  libel,  and 
that  the  defendant  ought  to  have  produced  other 
evidence  than  that  of  the  record  of  that  action, 
for  the  purpose  of  proving  that  it  was  a  scanda- 
lous and  malicious  libel.  Wakley  v.  Cooke,  4 
Ex.611;  19  L.  J.,  Ex.  91. 

Xalioe.] — The  mere  pleading  a  justification  is 
no  evidence  of  malice.  Caulfield  v.  Wliitmore, 
18L.  T.  627;  16  W.  R.  936. 

Coupled  with  Payment  into  Court.] — The 
defendant  admitted  publication  of  libel,  but 
pleaded  that  with  the  exception  of  the  innuendoes 
alleged,  the  libel  was  true.  In  addition  he 
plei^ed  the  insertion  of  a  full  apology  in  a  news- 


paper under  6^7  Vict.  c.  96,  and  also  a  pay- 
ment of  40jr.  into  court : — Held,  that  the  offering 
of  an  apology  and  payment  into  court,  and 
a  justification,  could  be  pleaded  together. 
Ildwkesley  v.  BradshaWj  5  Q.  B.  D.  302  ;  49 
L.  J.,  Q.  B.  883  ;  42  L.  T.  285  ;  28  W.  E.  667  ;  44 
J.  P.  473— C.  A.  Reversing  5  Q.  B.  D.  22 ;  49 
L.  J.,  Q.  B.  207  ;  41  L.  T.  663  ;  44  J.  P.  201. 

e.  Dooumentary  Evidence  and  DiBcovery. 

Bill  for.] — A  person  complaining  of  a  libel  in 
a  newspaper  may  file  a  bill  against  the  printer 
and  pubbsher  to  ascertain  the  names  of  tiie 
propnetors,  for  the  purpose  of  bringing  Ms 
action  against  the  proprietors  alone.  I>ixon  t. 
Ihoch,  13  L.  R.,  Eq.  394 ;  41  L.  J.,  Ch.  231  ;  26 
L.  T.  127  ;  20  W.  R.  369. 

Impeetion  of  Libel.] — In  an  action  of  slander^ 
imputing  to  the  plaintiff  that  he  was  the  writer 
of  a  sctmdalous  letter  reflecting  on  the  defen- 
dant, the  latter  in  one  of  his  pleas  set  forth  the 
letter  and  justified  the  wonls  spoken.  The 
court  permitted  the  plaintiff  to  inspect  the 
letter  with  witnesses,  in  order  that  he  might  be 
prepared  at  the  trial  to  shew  Uiat  it  was  not  in  his 
handwriting.    Curtisy,  ^vr^M, 3 M.  &  Soott, 819. 

In  an  action  for  libel,  the  court  allowed  the 
defendant  to  inspect  and  take  fac-simile  copies 
by  photograph  or  otherwise,  of  the  documenta 
referred  to  in  the  declaration.  Davey  v.  Pem^ 
berton,  11  C.  B.,  N.  S.  628  ;  8  Jur.,  N.  S.  891. 

A  shareholder  in  a  joint-stock  company  is  not 
entitled  to  an  inspection  of  their  books  &r  the 
purpose  of  proving  a  plea  of  justification  in  an 
action  against  him  for  libel,  imputing  insolvency 
to  the  company.  Metropolitan  Saloon  Omnihug 
Company  v.  Hawkins^  4  H.  &  N.  146  ;  5  Jur., 
N.  S.  201. 

Interrogatoriei — ^When  allowed.]— Interroga- 
tories will  not  be  allowed  to  be  administered  to 
a  defendant  in  an  action  of  slander,  except  under 
peculiar  circumstances.  Stern  v.  Sevastopulo, 
14  C.  B.,  N.  8.  737  ;  32  L.  J.,  C.  P.  268  ;  10  Jur., 
N.  S.  317  ;  8  L.  T.  538  ;  11  W.  R.  862. 

In  an  action  of  slander,  it  being  shewn  that 
the  defendant,  at  a  certain  place,  in  the  presence 
of  certain  persons,  had  made  imputations  against 
the  plaintiff  to  the  effect  that  he  had  committed 
forgery,  but  that  the  persons  present  refused  to 
give  him  any  further  particulars,  the  court  al- 
lowed interrogatories  to  be  put  to  the  defendant 
as  to  the  precise  words  which  he  had  used. 
Atkinson  v.  IbshroJte,  1  L.  R.,  Q.  B.  628 ;  36 
L.  J.,  Q.  B.  182 ;  12  Jur.,  N.  S.  810  ;  14  L.  T. 
663 ;  14  W.  R.  832.  See  also  Wood  v.  Jones, 
post,  coL  298. 
• 

BuAeiency  of  Aniwer.] — In  an  action  for 

libel  the  defendant,  in  answer  to  an  interrogatory 
asking  if  she  had  not  written  a  letter  containing 
certain  statements  (setting  out  the  allied  libel), 
and  if  not  those  statements,  any  and  what  state- 
ments, replied,  "  To  the  best  of  my  recollection 
and  belidE  I  never  wrote  a  letter  containing  the 
statements  set  out,  or  any  of  those  exact  state- 
ments. I  did  write  a  letter,  but  on  what  exact 
date  I  cannot  say.  I  kept  no  copy,  and  have  no 
copy  of  the  letter,  and  I  am  unable  to  recollect 
with  exactness  what  the  statements  contained 
therein  were  : " — Held,  that  the  answer  was  a 
fair  and  sufficient  answer,  and  that  the  defen- 
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dant  could  not  be  called  upon  from  recollection 
to  state,  before  trial,  what  was  her  recollection 
of  the  words  she  used.  Dalrymple  v.  Letdie,  8 
Q.  B.  D.  5  ;  61  L.  J.,  Q.  B.  61  ;  45  L.  T.  478  ;  30 
W,  R.  105. 

T«iidixLg  to  Criminate.] — The  court  will 

not  permit  a  plaintiff  to  exhibit  interrogatories 
to  the  defendant,  the  answers  to  which,  if  in  the 
affirmatiye,  would  tend  to  shew  that  he  com- 
|)06ed  or  published  the  libel,  and  woald  therefore 
criminate  him.  Tupling  v.  Ward,  6  H.  &  N.  749 ; 
30  L.  J.,  Ex.  222  ;  7  Jur.,  N.  S.  314  ;  4  L.  T.  20 ; 
9  W.  R.  483. 

Interrof^tories  will  not  be  allowed  in  an  ac- 
tion of  libel  if  they  tend  to  charge  the  defen- 
dant with  an  indictable  offence.  Baker  v.  Lane, 
3  H.  &  C.  544  ;  34  L.  J.,  Ex.  57  ;  11  L.  T.  638  ; 
13  W.  R.  293. 

The  defendant  in  his  answer  objected  to 
answer  interrogatories  on  the  ground  that  to  do 
so  "  might  tend  to  criminate  "  him  : — Held,  a 
sufficient  answer.  Lamh  v.  Mungter,  52  L.  J., 
Q.  B.  46  ;  47  L.  T.  442  ;  31  W.  R.  117. 

A  party  cannot  protect  himself  from  producing 
a  document  on  the  ground  that  its  production 
would  tend  to  criminate  him  unless  he  pledges 
his  oath  that,  to  the  best  of  his  belief,  its  pro- 
duction would  tend  to  criminate  him.  Webb  v. 
£d»t,  5  Ex.  D.  108 ;  49  L.  J.,  Ex.  250  ;  41  L.  T. 
715  ;  28  W.  R.  336  ;  44  J.  P.  200— C.  A.  Affirm- 
ing 5  Ex.  D.  23  ;  41  L.  T.  718  ;  28  W.  R.  229. 

Whether  a  party  can  protect  himself  from 
producing  a  document  on  the  ground  that  its  pro- 
duction would  tend  to  criminate  him,  qusere.  lb. 

In  an  action  for  libel  the  court  refused  to 
allow  interrogatories  to  be  administered  to  the 
defendant  the  express  object  being  to  make  the 
defendant  criminate  himself  if  he  answered  them 
in  the  affirmative.  Edmund*  y.  Oreenwood,  4 
L.  R.,  C.  P.  70 ;  38  L.  J.,  C.  P.  115 ;  19  L.  T.  423 ; 
17  W.  R.  142. 

Production  of  Doonmentf  —  Privilege.]  —  A 
letter  written  in  answer  to  inquiries  about 
the  character  of  a  servant  is  privileged  in  this 
sense  only,  that  although  it  contains  defamatory 
statements  it  will  not  support  an  action  for 
libel  unless  malice  is  shewn  ;  but  it  is  not 
privil^^  in  the  sense  of  being  privileged  from 
production,  such  privilege  being  confined  to 
communications  with  the  legal  advisers  of  the 
party.     Webb  y,  Eant,  ^wpra, 

Crltieiim  on  Book — Book  to  be  pnt  in.] — In 
an  action  by  an  author  for  an  alleged  libel  in 
a  criticism  on  his  book,  there  being  nothing  in 
the  libel  which  did  not  relate  to  the  book,  and 
the  only  question  being  whether  the  criticism 
was  fair ;  the  book  must  be  put  in  by  the  party 
who  desires  to  comment  upon  it.  Stranat  v. 
Franci9,  4  F.  &  F.  939. 

Evidence  of  Profticion — Book  of  Admissions.] 
—In  an  action  for  a  libel  on  the  plaintiff,  tend- 
ing to  injure  his  credit  and  reputation  in  his 
profession  and  business  of  an  attorney,  and  pub- 
lished of  him  in  his  profession  and  business ;  the 
book  of  admissions  produced  by  the  proper 
officer,  as  well  as  proof  that  the  plaintiff  prac- 
tised as  an  attorney,  is  sufficient  evidence  of  his 
being  an  attorney.  Jones  v.  Stevem,  11  Price,  235. 

Xetter  containing  Foundation  of  Charges — 

VOL,  III. 


Pnt  in  by  Defendant.] — In  an  action  for  libel, 
a  letter  written  to  the  defendant,  containing  a 
statement  of  the  facts,  upon  which  he  founded 
his  charges,  is  receivable  on  his  behalf,  to  shew 
the  bona  fides  with  which  he  acted.  Blackburn 
V.  Blackburn,  1  M.  &  P.  33,  63 ;  4  Bing.  395  ;  3 
C.  &  P.  146. 

f.  As  to  Damages. — See  poH,  col.  292,  et  seq 

g.  Of  Kalice  tcf  rebut  Privilege. — See  ante, 
col.  250. 

h.  As  to  other  Katters. 

AdmissionB  in  Libel.] — Statements  made  in  a 
libel  have  the  effect  of  dispensing  with  proof  by 
the  plaintiff,  of  facts  so  stated,  if  they  become 
necessary  to  support  his  case.  Jones  v.  Stevens, 
11  Price,  235. 

It  is  not  necessary  to  give  evidence  to  prove 
the  truth  of  averments  in  the  declaration  which 
accord  with  statements  in  the  publication^ 
Bognall  v.  Uihderwood,  11  Price,  621. 

In  a  declaration  for  a  libel  published  concern- 
ing the  plaintiff  as  envoy  of  the  state  of  Chili, 
it  was  alleged,  by  way  of  inducement,  that  the 
plaintiff  was  the'envoy  appointed  by  the  statQ 
of  Chili : — Held,  that  the  libel  on  the  face  of  it 
sufficiently  admitted  Chili  to  be  a  state,  and  the 
plaintiff  to  be  envoy  of  that  state.  Yrisarri  v, 
Clenient,  11  Moore,  308 ;  3  Bing.  432 ;  2  C.  &  P.  223. 

A  declaration  commenced  by  reciting,  that  thq 
plaintiff  was  and  still  is  a  surgeon,  practising 
and  carrying  on  his  profession  as  a  surgeon  and 
member  of  the  Royal  College  of  Surgeons,  which 
college  has  the  power  of  expelling  persons  guilty 
of  unprofessional  conduct.  The  declaration 
stated  that  the  libel  was  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him 
as  such  surgeon  by  profession,  and  of  and  con« 
ceming  the  college  and  its  power.  The  defen- 
dant pleaded  that  the  plaintiff  was  not  a  surgeon, 
practising  or  carrying  on  his  profession  as  a 
surgeon  and  member  of  the  Royal  College  of 
Surgeons,  having  the  power  of  expelling  persons 
guilty  of  unprofessional  conduct : — Held,  that 
the  power  of  expulsion,  as  alleged  in  the  declara- 
tion, was  material  and  traversed  by  the  plea ; 
and  that  a  statement  of  the  existence  of  that 
power  in  another  part  of  the  libel  was  not  suffix 
cient  as  evidence  of  such  power.  Wakley  y, 
Ilealey,  4  Ex.  53  ;  18  L.  J.,  Ex.  426. 

Of  Charaeter  of  the  Plaintiff'.] — In  an  action 
of  slander  for  importing  felony,  with  a  count  for 
maliciously  charging  the  plaintiff  with  theft 
before  a  justice,  to  which  the  defendant  pleaded 
the  general  issue,  and  also  a  justification  of  the 
slander,  averring  that  the  charge  of  felony  was 
true  ;  evidence  of  general  good  character  is  not 
admissible  for  the  plaintiff.  Cornwall  v, 
Richardson,  R.  &  M.  305. 

Semblc,  where  a  slander  imputes  the  commis* 
sion  by  the  plaintiff  of  a  particulai*  offence,  evi- 
dence of  an  antecedent  general  reputation  of 
his  general  bad  character,  or  of  his  having  some 
vicious  habit,  leading  to  the  particular  act,  is 
admissible.    Bell  v.  Parke,  11  Ir.  C,  L.  R.  413. 

But  this  rule  does  not  let  in  evidence  of  a 
general  reputation,  that  he  was  guilty  of  the 
particular  offence  charged  by  the  slander.    Zb, 

Evidence  of  rumoura  shewn  to  have  been 
originated  by  the  defendant  is  not  admissible.  Xh 
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Evidence  Insufficient  to  rapport  Claim.]— In 
.an  action  for  a  libel,  which  imputed  that  the 
plaintifTs  house  was  opened  as  a  gaming-house, 
under  the  leadership  of  a  woman  of  notorious 
character,  the  plaintiff  alleged  in  his  declara- 
tion that  his  house  was  a  club-house,  and  that 
diyers  persons  paid  annual  subscriptions.  The 
payment  of  subscriptions  was  denied  by  one  of 
the  pleas,  and  evidence  was  given  that  a  book 
^as  kept  for  subscribers'  names,  and  that  two 
.gentlemen  wrote  their  namep  in  this  book  ;  but 
no  evidence  was  given  of  the  payment  of  any 
subscription  : — H^d,  that  there  was  evidence  to 
^  to  the  jury  in  jsupport  of  tibe  allegation  in 
the  declaration,     Guy  v.  Gregory,  9  C.  &  P.  684. 

Effoot  of  not  traTcriing  Allegationi.]— The 
•defendant  pleaded  several  pleas,  but  none  of 
them  at  all  referring  to  the  plaintiff's  wife  : — 
Held,  that  the  plaintiff  could  not  go  into  evi- 
dence to  shew  that  his  wife  was  a  respectable 
person,  as  on  these  pleadings  she  must  be  taken 
to  be  80.    lb. 

In  actions  for  libel  all  the  inducement  is 
admitted,  if  not  traversed.  Fradley  v.  Fradlvy, 
«  C.  &  P.  572. 

If  in  an  action  for  slander,  in  which  the  de- 
claration contains  prefatory  allegations,  the 
defendant  only  pleads  not  guilty,  the  plaintiff 
will  not  be  allowed  to  go  into  any  evidence  as 
to  the  prefatory  allegation,  and  all  those  allega- 
tions must  be  taken  to  be  perfectly  true,  as  the 
defendant  has  not  denied  them,  which  he  might 
have  done  if  he  had  meant  to  put  the  plaintiff 
to  prove  them.  Gwynne  v.  Sfuirpc,  Car.  &  M. 
533  ;  S,  P,y  Heming  v.  Potoer,  10  M.  &  W.  564  ; 
•6  Jur.  858. 

Btatuto  of  Limitationi.] — ^A  count,  in  an  action 
for  a  libel,  was  in  respect  of  a  newspaper  pub- 
lished more  than  seventeen  years  before  action. 
The  Statute  of  Limitations  being  pleaded : — 
Held,  that  the  plea  was  negatived  by  proof  that 
-a  single  copy  had  been  purchased  from  the 
defendant  for  the  plaintiff  by  the  plaintiffs 
:agent  within  the  six  years.  Brunswick  (^Duke) 
V.  Harfiier,  14  Q.  B.  185  ;  19  L.  J.,  Q.  B.  20  ;  14 
^ur.  110. 

Other  counts  were,  in  respect  of  other  libels, 
-alleged  to  impute  to  the  plaintiff  the  libellous 
matter  charged  in  the  first  count,  which  was  set 
cut  by  way  of  inducement  in  each  count.  The 
libels  themselves,  in  those  other  counts,  did  not 
refer  to  that  in  the  first  count.  The  Statute  of 
Limitations  was  pleaded  to  so  much  of  these 
counts  as  related  to  the  matter  in  the  first  count : 
—Held,  that  the  plea  was  negatived  as  to  those 
counts  also.    Ih, 

As  to  Publication!  to  shew  Malice.  1 — In 


«n  action  of  libel,  the  defendant  pleaded  the 
general  issue,  and  also  a  plea,  under  6  &  7  Vict.  c. 
96,  denying  actual  malice,  and  stating  an  apology. 
On  the  trial  the  plaintiff,  in  order  to  prove  malice, 
tendered  in  evidence  other  publications  of  the 

•  defendant,  going  back  above  six  years  before  the 
publication  complained  of : — Held,  that  these 
publications  were  admissible.    Barrett  v.  Long^ 

:3  H.  L.  Cas.  395. 

Crosc-ezaminatlon.]  — A   tidewaiter   in   the 

'  customs  brought  an  action  against  the  publisher 

of  a  newspaper  for  a  libel,  imputing  to  him  that 

the  was  a  papal  rebel,  a  traitor,  and  an  idolator ; 


that  he  was  a  member  of  an  association  for  the 
conversion  of  England  to  the  Roman  Catholic 
faith,  and  had  enlisted  himself  in  the  service  of 
a  foreign  potentate,  and  was  bound  never  to 
decline  from  the  purpose  of  annihilating  all  re- 
ligious belie&  other  than  the  Roman  Catholic 
rdigion  and  popery.  At  the  trial,  he  stated  that 
he  was  a  Roman  Catholic,  and  had  subscribed 
money  to  an  association  for  the  conversion  of 
England  to  the  Roman  Catholic  faith,  but  had 
done  no  other  act  to  become  a  member  of  it  : — 
Held,  first,  that  he  could  not  be  asked,  on  cross- 
examination,  whether  his  name  was  not  written 
in  a  certain  book  of  the  association,  no  notice 
having  been  given  to  produce  the  book.  Darby 
V.  Ovscley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex.  227 ;  *2 
Jur.,  N.  S.  497. 

Held,  secondly  (the  plaintiff  having  admitted 
that  he  held  himself  bound  by  the  canons  and 
decrees  of  the  Church  of  Rome),  that  he  could 
not  be  asked  whether  he  considered  himself 
bound  by  the  notes  and  comments  of  the  Rheims 
Testament,  since  that  was  an  inquiry  into  his 
religious  beliet    lb. 

Held,  thirdly  (the  plaintiff  having  given  in 
evidence  a  paragraph  in  a  subsequent  ne^'spaper 
containing  similar  miputations  against  the  plain- 
tiif),  that  the  def endaiit  was  not  entitled  to  have 
read,  as  part  of  the  plaintiff's  case,  a  paragraph 
in  that  newspaper  on  the  subject  of  "  Papal  pro- 
secutions," but  having  no  reference  to  the  other 
paragraph.    lb. 


5.  Damages. 

a.  Generally. 

Fot  natural  Gonieqnence  of  Words  spoken.] — 

Claim,  that  the  plaintiff  was  a  candidate  for 
membership  of  the  R.  club,  but  upon  a  ballot  of 
the  members  was  not  elected  ;  that  a  meeting  of 
the  members  was  called  to  consider  an  alteration 
of  the  rules  regarding  the  election  of  members  ; 
that  the  defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff  as  follows  :  ^*  The 
conduct  of  the  "  plaintiff  "  was  so  bad  at  a  club 
in  M.  that  a  round  robin  was  signed  urging  the 
committee  to  expel"  him;  "as  however"  he 
was  "  there  only  for  a  short  time,  the  committee 
did  not  proceed  further;"  whereby  the  defen- 
dant induced  a  majority  of  the  members  of  the 
club  to  retain  the  regulations  under  which  the 
plaintiff  had  been  rejected,  and  thereby  pre- 
vented the  plaintiff  from  again  seeking  to  be 
electfed  to  the  club  : — ^Held,  upon  demurrer,  that 
the  claim  disclosed  no  cause  of  action  ;  for  the 
words  cpmplained  of,  not  being  actionable  in 
themselves,  must  be  supported  by  special  damage 
in  order  to  enable  the  plaintiff  to  sue ;  and  the 
damage  alleged  was  not  pecuniary  or  capable  of 
being  estimated  in  money,  and  was  not  the 
natural  and  probable  consequence  of  the  defen- 
dant's words.  Chamberlain  v.  Boyd,  11  Q.  B.  D. 
407  ;  52  L.  J.,  Q.  B.  277  ;  48  L.  T.  328  ;  31 W.  R. 
572  ;  47  J.  P.  372—0.  A. 

ICew  Trial— Duty  of  Judge.] — A  first  count, 
to  which  the  Statute  of  Limitations  was  pleaded, 
was  upon  a  libel  in  a  newspaper  more  than  six 
years  old.  Other  counts,  for  other  recent  libels, 
referred  to  this  libel.  A  publication  of  the  libel 
in  the  first  count  having  been  proved  within  six 
years  : — Held,  that  the  judge  was  not  bound  to 
direct  the  jury  to   limit  3ie  amount  of   the 
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damitfes,  on  the  fiist  count,  to  the  injury  occa- 
sioned by  the  single  publication  proved.  BruM- 
wick  iJhtke)  y.  Harmer,  14  Q.  B.  185  ;  19  L.  J., 
Q.  B.  20  ;  14  Jur.  110. 

When  a  subsequent  publication  is  put  in 
evidenoe  to  shew  the  animus  of  the  defendant, 
if  the  judge  in  summing  up  leaves  to  the  jury 
'whether  tne  proposed  publication  is  libellous, 
and  if  so,  to  assess  the  damages,  he  is  not  bound 
to  point  their  attention  to  the  subsequent  publi- 
cation, and  tell  them  not  to  give  damages  for  it. 
Darhy  v.  Ouwley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex. 
277  ;  2  Jut.,  N.  S.  497. 

In  an  action  for  a  libel  published  in  the  Hae 
and  Cry  Police  Oazette,  charging  the  plaintiff 
with  fraud,  and  offering  a  reward  for  his  appre- 
hension, evidence  having  been  given,  with  the 
consent  of  the  defendant's  counsel,  of  the  arrest 
of  the  plaintiff  in  consequence  of  the  advertise- 
ment aiter  the  commencement  of  the  action  : — 
Held,  that  the  defendant  could  not  afterwards 
complain  that  the  judge  in  his  summing  up 
did  not  expressly  tell  the  jury  that  they  were 
not  to  take  the  subsequent  arrest  into  their 
consideration  in  estimating  the  damages  for  the 
libeL  Oo9lin,  v.  Carry,  8  Scott,  N.  R.  21 ;  7  M. 
&  G.  342. 


When  Question  of  Faet]— A  declaration 


stated,  that  on  a  certain  night  a  gentleman  was 
hocuased  and  robbed  in  a  public-house  kept  by 
the  plaintiff  :  innuendo  that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  public- 
hoose  of  the  pl^tiff ,  and  thereby  intending  to 
cause  it  to  be  believed  that  the  public-house  of 
the  plaintiff  was  the  resort  of,  and  frequented 
by  felons,  thieves  and  depraved  and  bad  cha- 
racters. The  jury  having  returned  a  verdict  for 
the  defendant,  notwithstanding  that  witnesses 
called  for  the  plaintiff  stated,  that  they  had 
ceased  to  frequent  the  plaintifTs  house  in  con- 
sequence of  the  publication,  and  that  they  under- 
stood the  libel  as  an  imputation  upon  the  plain- 
tiff, and  upon  the  character  and  conduct  of  his 
house,  the  court  refused  to  grant  a  rule  for  a  new 
trial.     Broome  v.  Oosden,  1  C.  B.  728. 

Vominal.] — The  editor  and  proprietor  of 

a  -newspaper  published  gross  and  offensive 
libels  of  the  plaintiff,  a  clergyman,  to  which  no 
justification  was  pleaded.  No  special  damage 
was  proved,  but  it  was  shewn  that  the  plaintiff, 
m  a  letter  addressed  to  another  newspaper,  de- 
scribed the  defendant's  publication  as"  thedrcgs 
of  provindal  journalism,"  and  had  published  a 
statement  imputing  conspiracy  and  suborna- 
tion of  peijury  to  some  of  his  opponents,  in 
which  charge  the  defendant  believed  himself  to 
he  included.  The  jury  having  found  a  verdict 
for  the  plaintiff,  with  a  farthing  damages : — 
Held  (by  Mellor  and  Blackburn,  JJ.,  dissenticnte 
8hee,  J.),  that,  under  the  circumstances,  the  jury 
might  well  come  to  the  conclusion  that  the  case 
was  not  one  for  substantial  damages,  and  that 
there  was  no  ground  for  a  new  trial.  Kelly  v. 
Sherlock,  1  L.  R.,  Q.  B.  209  ;  35  L.  J.,  Q.  B.  209  j 
12  Jar.,  N.  8.  937. 

In  an  action  of  slander,  where  there  is  no  real 
injury,  the  jury  may  find  a  verdict  for  nominal 
damages.     JVakelin  v.  Morris,  2  F.  &  F.  26. 


.] — Sixty  pounds  damages  in 
an  action  of  slander,  where  it  was  proved,  that, 
in  consequence  of  the  spewing  of  the  words,  the 


}  plaintiff  lost  an  employment  worth  60/.  a  year, 
I  besides  board,  &c.,  aro  not  excessive.  Jackson  v. 
I  Hopperton,  16  C.  B.,  N.  S.  829  ;  10  L.  T.  529  ;  12 
I  W.  R.  913. 

Good  and  Bad  Counts.] — No  valid  judgment 

can  be  given  upon   an   assessment    of   entire 

damages  upon  several  counts  in  slander,  one  of 

which  counts  discloses  no  cause  of  action.    Day 

\  V.  Rohimojiy  4  N.  &  M.  884 ;  1  A.  &  E.  554— Ex.  Ch. 

And  in  such  case  a  venire  de  novo  will  be 
awarded.  Ih,  ;  8,  P.,  Pemherton  v.  CollSy  10 
Q.  B.  461  ;  16  L.  J.,  Q.  B,  403  ;  11  Jur.  1011. 

But  where  some  of  the  words  spoken  are 
actionable,  and  some  are  not,  and  are  contained 
in  one  count,  and  entire  damages  are  given,  they 
are  recoverable.  Oriffiths  v.  Lewis,  8  Q.  B.  841 ; 
15  L.  J.,  Q.  B.  249. 

6  ft  7  Vict.  0.  96,  i.  2— Payment  into  Court.] 
— ^To  an  action  for  a  libel  the  defendant  pleaded, 
in  accordance  with  6  &  7  Vict.  c.  96,  s.  2,  that 
the  alleged  libel  was  inserted  in  a  newspaper 
without  actual  malice,  or  gross  negligence,  and 
that  he  had  made  a  full  apology,  and  paid  51, 
into  court.  The  judge  directed  the  jury  that 
in  assessing  the  damages  they  were  to  disregard 
the  payment  into  court,  and  to  award  damages 
independently  of  such  amount : — Held,  a  right 
direction.  Jones  v.  Mackie,  8  L.  R.,  Ex.  1 ;  37 
L.  J.,  Ex.  1  ;  17  L.  T.  151  ;  16  W.  R,  109. 

Aotions  by  or  against  Partners.] — See  ante, 
col.  254. 

b.  Special. 

What.]  —  The  special  damage  necessary  to 
support  an  action  for  defamation,  when  the 
words  spoken  are  not  actionable  in  themselves, 
must  be  the  loss  of  some  material  temporal  ad- 
vantage. Roberts  v.  Roberts,  5  B.  &  S.  384  ;  33 
L.  J.,  Q.  B.  249. 

Words  are  not  actionable,  with  special  damage, 
unless  they  are  of  themselves  disparaging.  Kelly 
V,  Partinyton,  3  N.  &  M.  117  ;  5  B.  &  Ad.  645. 

Xnflt  Arise  from  Use  of  Words.]  ~  Special 
damage,  which  is  necessary  in  order  to  make 
words  actionable,  must  be  such  as  naturally 
or  reasonably  arises  from  the  use  of  the  words. 
Haddon  v.  LoU,  15  C.  B.  411  ;  24  h,  J.,  C.  P.  49. 

The  saying  of  a  commission  agent,  that  he  is 
an  unprincipled  man,  and  borrowed  money  with- 
out repaying  it,  is  not  actionable,  unless  there  is 
special  damage  ;  but  if  this  was  said  to  a  person 
who  was  going  to  dccal  with  him,  and  did  not  do 
so  in  consequence  of  the  speaking  of  the  words, 
that  is  special  damage  ;  although,  if  the  person 
had  dealt  with  him,  the  dealing  might  have 
turned  out  unprofitable.  Storey  v.  Challands,  8 
C.  &  P.  234. 

A.  spoke  slanderous  words  of  B.  in  the  hearing 
of  A.,  B.,  and  C.  only ;  C.  repeated  the  slander  to 
D.,  who,  in  consequence,  would  not  employ  B. : 
—Held,  that  in  an  action  by  B.  against  A.,  this 
special  damage  could  not  be  gone  into,  as  D.  did 
not  hear  A.  speak  the  words.  Tunnicliffe  v. 
J/{)«#,3C.  &K.83. 

The  dismissal  by  the  police  commissioners  of 
a  police  constable,  in  consequence  of  a  report 
duly  made  to  them  of  a  censure  uttered  on  such 
police  officer  by  a  justice  of  the  peace,  is  in  it- 
self sufficient  evidence  of  special  damage  to 
sustain  an  action  of  slander  against  the  justice. 
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Kendillan  v.  Malthy^  Cai*.  &  M.  402 ;  2  M.  & 
Rob.  438.  But  see  Munster  v.  Lamhj  11  Q.  B. 
D.  588 ;  62  L.  J.,  Q.  B.  726 ;  49  L.  T.  252  ;  32 
\V.  R.  248  ;  47  J.  P.  805— C.  A. 

In  such  an  action  evidence  of  malice  is  ncces- 
Hary  ;  for  it  is  the  duty  of  the  justice  to  ex- 
press his  opinion  of  the  conduct  of  police 
constables,  in  order  that  the  police  commis- 
sioners may  have  proper  information  on  which 
to  proceed,  in  making  inquiries  to  enable  them 
to  regulate  the  force  under  their  direction.  2b. 
For  verbal  slander  not  actionable  per  se,  the 
declaration  alleged  as  special  damage,  that,  in 
consequence  of  the  speaking  of  the  words,  four 
of  the  plaintiff's  customers  had  ceased  to  deal 
with  him.  Three  of  those  persons  proved  only 
that  they  ceased  to  deal  with  the  plaintiff  in  con- 
sequence of  reports  they  had  beard  in  the  neigh- 
bourhood ;  but  the  fourth  proved  the  speaking 
by  the  defendant  of  words  substantially  as 
charged,  and  stated  that  he  did  not  deal  with 
the  plaintiff  afterwards  : — Held,  some  evidence 
of  special  damage.  Bateman  v.  Lyallj  7  G.  B., 
N.  S.  638. 

Where  special  damage  is  necessary  to  sustain 
an  action  for  slander,  it  is  not  sufficient  to  prove 
a  mere  wrongful  act  of  a  third  person,  induced 
by  the  slander,  such  as  that  he  dismissed  the 
plaintiff  from  his  employ  before  the  end  of  the 
term  for  which  he  had  contracted ;  but  the 
special  damage  must  be  a  legal  and  a  natural 
consequence  of  the  slander.  Vichers  v.  WiU 
cockt^  8  East,  1.  And  see  Rastell  v.  JUfQuUter, 
1  Camp.  49,  n. 

In  an  action  of  slander,  a  plaintiff,  in  shew- 
ing special  damage,  must  confine  his  proof 
to  the  evidence  of  persons  who  received  the 
slanderous  statements  from  the  defendant  him- 
self. Rvth^ord  V.  Ihrans,  4  M.  &  P.  163  ;  6 
Bing.  451  ;  4  C.  &  P.  74. 

The  plaintiff  alleged  special  damage  from 
words  spoken  by  the  defendant : — Held,  that 
t  his  allegation  could  not  be  supported  by  proof 
that  the  defendant  had  spoken  the  words  to  B., 
and  that  damage  ensued  in  consequence  of  B.'s 
repeating  them  as  the  words  of  the  defendant. 
Ward  V.  Weeks,  7  Bing.  211  ;  4  M.  &  P.  796. 

In  an  action  for  slander,  evidence  that  a  par- 
ticular person,  who  was  not  present  when  the 
slander  was  uttered,  has  ceased  to  shew  hospi- 
tality to  the  plaintiff  in  consequence  of  a  subse- 
quent repetition  by  some  one  in  such  person's 
hearing  of  the  slander  complained  of,  is  no  evi- 
dence of  special  damage.  Clarke  v,  Morgan,  38 
L.  T.  354. 

ICot  Neceisary  that  Words  should  be  Be- 
lieyed.] — In  order  to    support   an    action    for 


In  an  action  for  consequential  damage  from 
slander,  imputing  incontinence  to  the  plaintiff, 
it  is  enough  to  state,  that  he  was  employed  to 
preach  to  a  dissenting  congregation  at  a  certain 
licensed  chapel,  that  he  derived  considerable 
profit  by  his  preaching,  and  that,  by  reason  of 
the  scandal,  "  persons  frequenting  the  chapel 
had  refused  to  permit  him  to  preach  there,  and 
had  discontinued  giving  him  the  profits  which 
they  usually  had  and  otherwise  would  have 
given,"  without  saying  who  those  persons  were, 
or  by  what  authority  tJhey  excluded  him,  or  that 
he  was  a  preacher  duly  qualified.  Hartley  v. 
Herririg,  8  T.  R.  130. 

A  plaintiff  was  possessed  of  shares  in  a  silver 
mine,  touching  which  shares  certain  claimants 
had  filed  a  bill  in  Chancery,  to  which  the  plain- 
tiff had  demurred  : — Held,  that,  without  alleg- 
ing special  damage,  he  could  not  sue  the  defendant 
for  falsely  publishing  that  the  demurrer  had  been 
overruled  ;  that  the  prayer  of  the  petition  (for  the 
appointment  of  a  receiver)  had  been  granted,  and 
that  persons  duly  authorized  had  arrived  at  the 
mine  : — Held,  also,  that  an  allegation  that  the 
plaintiff  was  injured  in  his  rights,  that  the 
shares  were  lessened  in  value,  that  divers  per- 
sons believed  that  he  had  no  right  to  the 
shares,  that  the  mine  could  not  be  worked,  and 
that  he  had  been  prevented  from  disposing  of 
his  shares,  and  from  working  the  mine  in  so 
ample  a  manner  as  he  otherwise  would  have 
done,  and  was  prevented  from  gaining  divers 

Erofits  which  would  otherwise  have  accrued  to 
im.  was  not  a  sufficient  special  damage. 
Malachy  v.  8oper,  3  Bing.  N.  C.  371  ;  3  Scott, 
723. 

Too  Bemote.] — The  proprietor  of  a  public 
amusement  cannot  maintain  an  adion  against  a 
man  for  a  libel  on  one  of  his  performers,  by 
reason  whereof  she  was  deterred  &om  appearing 
on  the  stage.  Ashley  v.  Harrison ,  Peake,  194  ; 
1  Esp.  48. 

The  fact  that  defamatory  words,  not  action- 
able in  themselves,  have  occasioned  illness,  does 
not  constitute  special  damage  so  as  to  give  a 
right  of  action,  either  to  the  person  defamed  or 
(if  a  married  woman)  to  her  husband,  illness  not 
being  the  natural  or  immediate  result  of  words 
spoken.  Allsopp  v.  Allsopp,  5  H.  &  N.  634  ; 
29  L.  J.,  Ex.  315  ;  6  Jur.,  N.  S.  433. 

Damage  not  natural  Consequence  of  Words 
spoken.] — Claim,  that  the  plaintiff  was  a  candi- 
^te  for  membership  of  the  R.  club,  bat  upon  a 
ballot  of  the  members  was  not  elected  ;  that  a 
meeting  of  the  members  was  called  to  consider 
an  alteration  of  the  rules  regarding  the  election 


defamatory  words  actionable  only  in  respect  of ,  of  members  ;  that  the  defendant  falsely    and 

special  damage,   it  is  not  necessary  that  the'       "  '      '         '         ^      1 1.  v  j    i.  .t^_  . »  .  ^,«, 

person  whose  act  constitutes  the  special  damage 

should  have  believed  the  defamatory  charge, 

provided  that  he  acted  in  consequence  of  the 

words  having  been  spoken.    Knight  v.  Gibhs,  3 

N.  k  M.  467  ;  1  A.  &  E.  43. 


Whether  sufficiently  Alleged.]— A  declaration 
was  amended  by  inserting  an  allegation  that 
the  words  were  spoken  of  the  plaintiff  in  his 
character  as  an  auctioneer,  and  the  fact  that  he 


maliciously  spoke  and  published  of  the  plaintiff 
as  follows :  "  The  conduct  of  the  "  plaintiff 
"  was  so  bad  at  a  club  in  M.  that  a  round  robin 
was  signed  urging  the  committee  to  expel " 
him  ;  *'  as  however  "  he  was  "  there  only  for  a 
short  time,  the  committee  did  not  proceed 
farther  ;  "  whereby  the  defendant  induced  a 
majority  of  the  members  of  the  club  to  retain 
the  regulations  under  which  the  plaintiff  had 
been  rejected,  and  thereby  prevented  the  plain- 
tiff from  again  seeking  to  be  elected  to  the  clab  : 


had  had  a  transaction  with  a  third  party  in  the  i  — Held,  upon  demurrer,  that  the  claim  disclosed 
way  of  his  business  as  an  auctioneer  to  which  the  no  cause  of  action  ;  for  the  words  complained  of, 
words  might  apply,  is  sufficient  to  support  the  ;  not  being  actionable  in  themselves,  must  be  sup- 
allegation.  RamsdaU  v.  Grecnacre,  1  F.  &  F.  61. 1  ported  by  special  damage  in  order  to  enable  the 
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plaintiff  to  sue ;  ftnd  the  damage  alleged  was 
not  pecuniary  or  capable  of  being  estimated  in 
money,  and  was  not  the  natural  and  probable 
consequence  of  the  defendant's  words.  Chamber' 
lain  V.  Ifotjd,  11  Q.  B.  D.  407  ;  52  L.  J.,  Q.  B. 
277  ;  48  L.  T.  328  ;  31  W.  R.  572  ;  47  J.  P.  372— 
C.A. 

Words  Aetionable  per  le— Special  Damage— 
Plemding.]— Words  imputing  that  the  plaintiflE 
has  been  guilty  of  a  criminal  offence  will  support 
An  action  for  slander,  without  special  damage  ; 
and  it  is  not  necessary  to  allege  in  the  statement 
of  claim  that  they  impute  an  indictable  offence. 
Webb  r.  Beran,  11  Q.  B.  D.  609  ;  52  L.  J.,  Q.  B. 
544  ;  49  L.  T.  201  ;  47  J.  P.  488. 

From  BepetitioB  of  Slander.] — In  an  action 
by  a  suigcon  and  an  accoucheur  for  slander,  im- 
puting that  a  female  servant  had  had  a  bastard 
child  by  him,  whereby  D.  would  not  employ  him 
as  an  accoucheur,  and  he  was  otherwise  injured 
in  the  way  of  his  business,  it  was  proved  that  the 
words  were  spoken  by  the  defendant  in  conver- 
sation with  D.  : — Held,  that  the  plaintiff  was  not 
entitled  to  recover  such  damages  in  respect  of  a 
general  loss  of  business  as  might  have  been 
caused  by  repetitions  of  the  slander,  but  could 
not  have  arisen  directly  from  the  speaking  of  the 
words  by  the  defendant  to  D.  Dixon  v.  Smithy 
5  H.  &  N.  450  ;  29  L.  J.,  Ex.  125. 

Hospitality  of  Friends.]— If,  in  consequence 
of  words  spoken,  a  plaintiff  is  deprived  of  sub- 
stantial benefit  arising  from  the  hospitality  of 
friends,  this  is  a  sufficient  temporal  damage 
whereon  to  maintain  an  action.  Moore  v. 
Meagher  (in  error),  1  Taunt.  39  ;  3  Smith,  135. 

Allegations  of  Inoontinenee  in  Wife.] — 

See  cases,  ante,  col.  197. 

Froof  of— Libel  on  a  Ship.] — In  a  declaration 
for  a  libel  upon  a  ship,  imputing  unseaworthiness, 
the  plaintiff  may  give  evidence  of  special  damage, 
although  he  has  not  averred  it  in  his  declaration, 
because  a  libel  upon  a  chattel  is  not  actionable, 
milesB  the  owner  sustains  some  damage  thereby. 
Ingram  v.  Lawsoti,  9  G.  &  P.  326. 


General  Injnry  to  Bnsiness.]  —  In  an 


action  for  libel,  the  rule  of  law  is  not,  that,  if 
die  plaintiff  reUes  only  on  general  injury  to  his 
business,  he  may  shew  by  witnesses  the  general 
diminution  of  that  business,  because  the  law 
assumes  the  existence  of  a  general  injury  ;  and, 
if  the  plaintiff  seeks  specific  damages,  he  must 
give  specific  evidence.  Delegal  v.  Higldey,  8  C, 
k.  P.  444. 

On  a  statement  of  special  damage  by  loss  of 
custom,  the  customers  themselves  must  be  called. 
Bamett  v.  Allen,  1  F.  &  F.  125. 

For  words  spoken  of  the  plaintiff  in  his  trade 
or  business,  with  a  general  allegation  of  loss  of 
bnsiness,  it  is  competent  to  the  plaintiff  to  prove, 
and  the  jury  to  assess  damages  for  a  general  loss 
or  decrease  of  trade,  although  the  declaration 
alleges  the  loss  of  particular  customers  as  special 
damage,  which  is  not  proved.  Evans  v,  Ilarrks, 
1  H.  &  N.  251 ;  26  L.  J.,  Ex.  31. 

Semble,  that  evidence  of  a  general  falling  off, 
since  the  time  when  the  slander  was  uttered,  of 
the  hospitality  shewn  to  the  plaintiff  is  evidence 


of  special  damage,    lb.    See  Biding^y,  Smith, 
1  Ex.  D.  91  ;  45  L.  J.,  Ex.  281  ;  24  W.  R.  487. 


By  Cross-examination  of  Plaintiff.] — If 


A.  has  sold  goods  to  B.,  and  would  not  deliver 
them  without  payment,  and  it  is  alleged  in  a 
declaration  for  words  by  B.  against  C,  that  this 
non-delivery  was  special  damage  resulting  from 
words  spoken  by  C.  to  A.,  the  counsel  of  C.  may 
ask  A.,  on  the  trial  of  the  action  for  the  words, 
whether  he  did  not  refuse  to  deliver  the  goods 
from  what  other  persons  said  of  B.,  and  what 
those  persons  did  say.  King  v.  Watts,  8  C.  &  P. 
614. 

Interrogatoriei.]  —  In  slander,  with  special 
damage,  particulars  refused  of  the  persons  to 
whom  the  words  were  spoken,  but  interrogatories 
of  the  persons  whose  patronage  the  plaintiff  was 
supposed  to  have  lost  were  allowed.  Wood  v. 
JoiU'S,  1  F.  &  F.  301. 

Traverse  of] — ^A  plea  in  bar,  which  merely 
denies  that  the  plaintiff  has  sustained  special 
damage  is  bad,  where  the  words  are  actionable 
in  themselves.  Smith  v.  Thomas,  2  Scott,  546  ; 
4  D.  P.  C.  333 ;  2  Bing.  N.  C.  372  ;  1  Hodges, 
353. 

0.  Cironmstanoes  to  Increase. 

Kaliee.] — If  a  letter  contains  matter  libellous 
in  itself  and  requiring  no  explanation,  although 
the  letter  is  not  a  privileged  communication, 
letters  subsequently  written  and  actionable  in 
themselves  may  be  given  in  evidence  to  shew 
the  malice  which  dictated  the  first  letter.  Pearsim 
V.  Le  MaUre,  6  M.  &  G.  700 ;  6  Scott,  N.  R.  607  ; 
12  L.  J.,  Q.  B.  253  ;  7  Jur.  748. 

Where  an  action  was  brought  on  a  libel  con- 
tained in  a  letter,  which  might  have  been  held 
for  a  privileged  communication,  the  pUuntiff 
anticipating  the  answer  of  the  defendant,  gave 
in  evidence  other  letters  containing  the  same 
libel,  written  on  occasions  not  privileged : — 
Held,  that  he  might  well  do  this.    lb. 

The  defendant  spoke  to  the  plaintiff^s  mistress 
words  charging  the  plaintiff  with  irregularity  in 
her  conduct  as  a  servant  girl,  in  consequence  of 
which  the  plaintiff  lost  her  place  ;  the  only  plea 
was  not  guilty : — Held,  that  the  defendant  might 
disprove  malice  in  the  various  methods  by  which 
it  is  usually  disproved ;  yet  that  he  was  estopped 
from  giving  evidence  of  the  truth  of  the  facts  as 
rebutting  the  malice,  because  he  had  not  pleaded 
that  the  facts  were  true,  llunisey  v.  WeM,  Car, 
&  M.  104. 

Though  in  such  case  the  absence  of  the  proof 
of  special  damage  (that  the  plaintiff  thereby  lost 
her  place)  cannot  affect  the  verdict,  yet  the  jury 
may  consider  it  in  assessing  damages,    lb. 

In  an  action  for  a  libel,  charging  the  plaintiff 
with  a  false  and  malicious  prosecution,  in  which 
the  defendant  pleaded  that  the  statements  in  the 
alleged  libel  are  trae,  evidence  is  not  receivable 
of  statements  made  by  witnesses  examined 
before  the  magistrates  on  behalf  of  the  prosecu- 
tion, in  order  to  shew  quo  animo  the  prosecution 
was  conducted.    Xewton  v.  Bowe,  1  C.  &  K.  616. 

In  an  action  for  libel  charging  the  plaintiff 
with  want  of  competence  and  skill,  as  a  surgeon, 
in  particular  work  done  for  the  defendant,  evi- 
dence is  not  admissible  (to  shew  malice)  that  the 
plaintiff  has  on  other  occasions  actc<l  competently 
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and  skilfully  in  such  capacity.  Brine  v,  Bazal- 
gette,  3  Ex.  692  ;  18  L.  J.,  Ex.  348. 

In  an  action  for  words,  which  are  prim&  facie 
privileged,  evidence  tending  to  make  out  an  ad- 
mission by  the  defendant  subsequently  to  the 
speaking  of  the  words  of  a  dispute  existing  be- 
tween him  and  the  plaintiff  before  the  spewing 
of  the  words  about  a  sum  of  money  claimed  to 
be  due  from  the  defendant  to  the  plaintiff,  is  ad- 
missible to  shew  express  malice.  Simpson  v. 
llohimim,  12  Q.  B.  511 ;  18  L.  J.,  Q.  B.  73  ;  18 
Jut.  187. 

Where  a  justification  of  the  truth  of  the 
words  had  been  pleaded,  and  the  plaintiff,  dur- 
ing the  trial,  offered  to  accept  an  apology  and 
a  verdict  for  nominal  damages,  if  the  defendant 
would  withdraw  the  nlea  of  justification,  which 
the  defendant  ref  usea  to  do,  though  he  did  not 
attempt  to  prove  it : — Held,  that  this  conduct 
on  the  part  of  the  defendant  was  also  proper 
to  be  left  to  the  jury,  with  reference  to  the 
question  of  malice,  as  well  as  that  of  damages. 
Ih. 

In  an  action  for  libel,  after  the  plaintiff  has 
proved  the  publication  of  the  libel  in  one  news- 
paper, evidence  may  be  given,  for  the  purpose  of 
shewing  malice,  that  the  defendant  went  to  the 
editor  of  another  newspaper,  and  procured  the 
insertion  of  the  libel  in  that  paper,  stating  that 
he  had  got  it  inserted  in  one  already  ;  and  the 
circumstance  of  there  being  a  count  in  the  de- 
claration charging  the  second  insertion  as  a  dis- 
tinct publication,  will  not  make  any  difference  as 
to  the  admissibility  of  the  evidence.  Delegal  v. 
mghlcyy  8  C.  &  P.  444. 

Other  slanderous  words  may  be  given  in  evi- 
dence to  shew  the  animus  of  the  defendant. 
Camfield  v.  Bird,  3  C.  &  K.  56. 

Jnstifioation  Pleaded.]— Action  for  a  libel. 
Plea,  not  guilty  and  a  justification.  The  latter 
plea  was  abandoned  at  the  trial,  and  the  defence 
relied  upon  was  that  the  alleged  libel  was  a 
privileged  communication  : — Held,  that  the  plea 
of  justification  was  no  evidence  that  the  commu- 
nication was  not  made  bon&  fide,  though  it  might 
be  considered  by  the  jury  in  aggravation  of 
damages,  after  they  found  that  the  commu- 
nication was  not  so  made.  Wilson  v.  Robin- 
son,  7  Q.  B.  68  ;  14  L.  J.,  Q.  B.  196  ;  9  Jur.  726. 

Action  againit  Publisher  of  ICewipaper.] — In 

an  action  for  libel  against  the  publisher  of  a  maga- 
zine, evidence  of  the  writer  s  personal  malice 
against  the  plaintiff  is  inadmissible.  Robertson 
V.  Wgldv.  2  M.  &  Rob.  101. 

In  an  action  by  a  proprietor  of  a  newspaper 
against  a  rival  newspaper  proprietor,  for  a  libel 
contained  in  the  statement  of  a  printers'  society, 
published  in  the  defendant's  paper  as  an  adver- 
tisement, and  charging  the  plaintiff  with  oppres- 
sive conduct  towards  his  printers  : — ^Held,  that 
the  jury  was  not  bound  to  take  into  considera- 
tion that  other  actions  were  pending  against 
other  parties  who  had  published  the  libel, 
but  that  they  might  give  the  plaintiff  such 
damages  as  they  thought  had  arisen  from  the 
decline  of  circulation,  even  subsequently  to  his 
action,  and  this,  as  general  damage.  Harrison 
V.  Pearse,  1  F.  &  F.  567. 

Bidicule.] — Proof  that  the  plaintiff  had  been 
made  the  subject  of  laughter  at  a  public  meeting, 
is  admissibly,  as  identifying  his  person  with  the 


subject  of  a  libel,  and  as  proof  of  the  conse- 
quences which  had  necessarily  resulted  to  him 
&om  its  application.  '  Cook  v.  Ward,  4  M.  &  P. 
99  ;  6  Bing.  409. 

Illness  in  Conseqnenoe  of  Slander.] — Plaintiff 
cannot  go  into  evidence  to  shew  that  his  wife 
had  become  ill  and  died  soon  after  the  publi- 
cation of  the  libels.  Guy  v.  Gregory ,  9  C.  &  P. 
584. 

Qratnitous   Circniation   of  Paper.] — In    an 

action  for  a  libel  published  in  a  newspaper,  evi- 
dence that  copies  of  the  newspaper  containing 
the  libel  had  been  gratuitously  circulated  in  the 
plaintiff's  neighbourhood,  though  they  are  not 
shevsTi  to  have  been  sent  by  the  defendant,  the 
publisher,  is  admissible  to  shew  the  extent  of  the 
circulation  of  the  paper,  and  the  consequent 
injury  to  the  plaintiff.  Gathercole  v.  Miallf  15 
M.  &  W.  319  ;  15  L.  J.,  Ex.  179  ;  10  Jur.  337. 

Other  drcnmstanees.] — If  a  defendant  by  his 
pleading  admits  the  publication,  the  plaintiff  is 
still  at  Uberty  to  shew  the  manner  of  the  publi- 
cation, with  a  view  to  the  amount  of  damages. 
Viyies  v.  Serell,  7  C.  &  P.  163. 

A  proprietor  of  a  newspaper  published  a  libel 
on  a  tailor,  stating  that  he  had  been  flogged 
(which  turned  out  to  be  a  pure  fabrication) ; 
and  although  it  was  complained  of  at  once,  and 
the  falsehood  of  the  statement  shewn,  delayed 
publishing  any  contradiction  until  after  action  ; 
these  circumstances  were  left  to  the  jury  as  evi- 
dence of  negligence,  and  a  verdict  for  very  large 
damages  was  not  disturbed.  Smith  v.  Harrisoji, 
1  F.  &  F.  565. 

In  an  action  for  a  libel,  other  papers,  which  are 
in  themselves  libels  on  the  plaintiff,  may  be  given 
in  evidence  to  increase  the  damages.  Lee  v. 
Huson,  Peake,  166.  But  see  Cook  v.  I^ld,  3 
Esp.  337. 

d.   CircnmBtances  in  Mitigation  of. 

Seasonable  Bnspieion  and  General  Charaoter  of 
TruA.] — In  an  action  for  a  libel,  a  defendant 
may  under  the  general  issue  prove  in  mitigation 
of  damages  any  ground  of  suspicion  short  of 
facts,  which  would,  if  pleaded,  have  amounted  to 
a  complete  justification.  Knobell  v.  FulleVy. 
Peake's  Add.  Cas.  139.  But  see  Underwood  v. 
Parkes,  Stra.  1200  ;  Mullett  v.  UvUon,  4  Esp, 
248. 

But  he  cannot  give  evidence  of  any  fact  in 
mitigation  of  damages  which  would  be  evidence 
to  prove  a  justification  of  any  part  of  the  libel ;  he 
ought  to  justify  as  to  that  part.  Vessey  v.  Pik^, 
3  C.  &  P.  512. 

In  an  action  to  recover  damages  for  slander, 
in  saying  that  the  plaintiff  had  committed 
perjury,  evidence  of  his  geneml  character  for 
truth  and  veracity  is  admissible  in  mitigation 
of  damages.  Moyer  v.  Moyer,  1  U.  C.  L.  J.,  N. 
S.  248 — (Supreme  Court,  Pennsylvania,  U.  S). 

Statement  made  by  Others.]  —  Evidence  to 
prove  that  a  libel  was  merely  a  repetition  of 
common  rumours,  which  were  prevalent  at  the 
time  of  the  facts  imputed  to  the  plaintiff,  and 
on  which  the  libel  was  founded,  is  inadmissible 
for  the  purpose  of  reducing  the  damages.  Waith-^ 
man  v.  Weever,  11  Price,  257,  n. 

A   defendant    may   shew,  in   mitigation  of 
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damages,  that  he  heard  the  libellous  statement 
from  a  third  peraon.  I>uneombe  v.  Danielle  2 
Jar.  32. 

In  mitigation  of  damages  the  defendant  was 
allowed  to  shew  that  he  copied  the  libellous 
statement  from  another  newsj^tper ;  but  was  not 
allowed  to  shew  that  it  appeared  concurrently 
in  several  other  newspapers.    Saunders  y.  Mills, 

6  Bing.  213 ;  3  M.  &  F.  520.  See  Oreercy  v. 
Carr,  7  C.  &  P.  64. 

In  an  action  against  the  editors  of  a  newspaper 
for  libel,  the  fact  of  the  libel  being  published  on 
the  communication  of  a  correspondent  is  not  ad- 
missible in  mitigation  of  damages.  Talbutt  v. 
a4trJt,  2  M.  &  Bob.  312. 

Action  for  a  libel  alleging  that  the  plaintiff,  a 
theatrical  critic,  had  endeavoured  to  extort 
money  by  threatening  to  publish  defamatory 
matter  concerning  a  deceased  actress.  Defence : 
that  the  allegation  was  true  in  substance  and 
fact: — Held,  that  evidence  of  rumours  before 
the  publication  of  the  libel  that  the  plaintiff  had 
committed  the  offences  charged  in  it,  and  evi- 
dence of  particular  &cts  and  circumstances  tend- 
ing to  shew  the  misconduct  of  the  plaintiff  as  a 
theatrical  critic,  could  not  be  admitted  in  reduc- 
tion of  damages.  Scott  v.  Sampson,  8  Q.  B.  D. 
4yi ;  51  L.  J.,  Q.  B.  380  ;  46  L.  T.  412  ;  30  W.  B. 
541 ;  46  J.  P.  408. 

Held,  further,  that  assuming  such  evidence  to 
be  material  it  was  rightly  rejected,  for  the  par- 
ticular facts  and  circumstances  were  not  stated 
or  referred  to  in  the  pleadings  as  required  by 
Old.  XIX.  r.  4.    lb. 

ProToeation.] — ^The  defendant  may  give  evi- 
dence of  provocation  in  mitigation  of  damages, 
and  may  for  that  purpose  shew  that  the  plaintiff 
had  used  expressions  calculated  to  provoke  him, 
both  in  writing  and  verbally.   Trapley  v.  Blahy, 

7  C.  &  P.  395  ;  S,  C.  nom.  Tarplcy  v.  Blahey,  2 
Bing.  N.  C.  437  ;  2  Scott,  642  ;  Hodges,  414. 

In  order  to  the  admission  of  libels  by  the 
plaintiff  in  mitigation  of  damages,  it  must  be 
shewn  with  precision  that  such  libels  are  of 
given  date,  and  relate  to  the  libels  by  the  defen- 
dant,   id. 

The  defendant  may  shew,  in  mitigation,  that 
he  was  provoked  to  issue  the  libel  by  publica- 
tions of  the  plaintiff  reflecting  upon  the  defen- 
dant. Watts  Y.  Fraser,  7  A.  &  B.  323  ;  1  M.  & 
Rob.  449  ;  7  C.  &  P.  369 ;  S,  P,,  Moore  v.  Oastler, 
1  M.  &  Bob.  451. 

In  an  action  for  libel,  general  evidence  that 
the  plaintiff  has  been  in  the  habit  of  libelling 
the  defendant  is  inadmissible.  Wahlcy  v.  John- 
jMwi,  B.  &  M.  422  ;  S,  P.,  Finnertij  v.  Tipper,  2 
Camp.  76. 

The  defendant  cannot,  in  mitigation  of 
damages,  put  in  newspapers  deposited  at  the 
Stamp  Office,  containing  libels  on  nimself  by  the 
plaintiff ;  for,  non  constat  that  any  such  news- 
papers were  published,  or  came  to  the  knowledge 
of  the  defendant.  Nor  can  the  defendant  put 
in  the  copy  of  a  work  published  by  the  plaintiff, 
unless  to  shew  that  such  work  came  to  his  know- 
ledge and  provoked  him  to  write  the  libel.  Watts 
V.  Fraser,  2  N.  &  P.  157  ;  W.,  W.  &  D.  451 ;  7  A. 
&  E.  223  ;  1  Jur.  671. 

Libel  in  Hewipaper — Absence  of  Kalice.] — A 
libel  in  a  newspaper  in  substance  and  bon&  fide 
and  without  malice  or  ill  intent  taken  from  a 
previous  publication  which  was  privileged,  is 


sufficient  to  justify  a  jury  in  giving  only  nominal 
damages.    Davis  v.  Cuthush,  1  F.  &  F.  487. 

Plaintiff  recovered  Damages  for  Libel  in  other 
Paper.] — In  an  action  for  a  libel  published  in  a 
newspaper,  the  defendant  cannot  go  into  evi- 
dence, in  mitigation  of  damages,  to  shew  that 
the  same  libel  has  appeared  in  another  news- 
paper, from  which  the  plaintiff  has  already  re* 
covered  damages  ;  but  tne  defendant  may  shew 
that  he  copied  the  libel  from  another  newspaper, 
and  omitted  several  passages  contained  in  that 
newspaper  which  reflected  on  the  character  of 
the  plaintiff.     Creevey  v.  Carr,  7  C.  fc  P.  64. 

Libel  referring  to  Newspaper.] — Where  a  libcU 
lous  letter  refera  to  a  newspaper,  as  oontaining- 
the  slanderous  matters  imput^  to  the  plaintiff, 
the  defendant  may  give  the  newspaper  in  evi- 
dence in  mitigation  of  damages.  Mitlleit  v. 
Hnlton,  4  £sp.  248. 

Author  of  Libel—- Verdict  against  Publisher.  1 

— The  author  of  a  libel,  not  excused  or  justified^ 
but  for  which  the  publisher  has  previovisly  been 
sued  and  a  verdict  given  against  him  for  nominal 
damages,  is  liable  in  substantial  damages  for 
the  injury  proved  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  and  since  the  publica* 
tion.    Frescoe  v.  May,  2  F.  &  F.  123. 

Justification  not  Pleaded — Character.] — ^Where 
there  is  no  plea  of  justification,  questions  cannot 
be  asked  tending  to  shew  the  plaintiff's  previous 
bad  chamcter  in  mitigation  of  damages.  Brace^ 
girdle  v.  BaiUy,  1  F.  &  F.  536. 


6.  Criminal  Infobmation  and  Indictment. 
a.  What  Pnnlahable. 

Blasphemous  Libel]— The  53  Geo.  3,  c.  160v 
does  not  alter  the  common  law  respecting  a 
blasphemous  libel,  but  only  removes  the  penalties 
imposed  upon  persons  denying  the  doctrine  of 
the  Trinity,  by  9  &  10  Will.  3,  c.  32,  and  extends 
to  such  persons  the  benefits  conferred  upon  all 
other  Protestant  dissenters,  by  1  Will.  &  M.  sess.  1> 
c.  18.    Ilex  v.  Waddinyton,  1  B.  &  C.  26. 

A  publication  stating  Jesus  Christ  to  be  an 
impostor  and  a  murderer  in  principle  is  a  libel 
at  common  law,  for  which  an  information  will 
lie.    lb, 

A  person  may  attack  Judaism,  or  any  sect  of 
the  Christian  religion,  except  the  form  established 
by  law.  Beg.  v.  Gathereole,  2  Lewin,  C.  C.  237. 
.  A  general  attack  upon  Christianity  is  unlawful, 
because  Christianity  is  the  established  religion  of 
the  country,    lb. 

It  is  an  offence  at  common  law  to  publish  a- 
blasphemous  libel,  as  the  9  &  10  Will.  3,  c  32, 
has  not  altered  such  law  as  to  the  offence  of 
blasphemy,  but  only  given  a  cumulative  punish-' 
ment ;  and  a  defendant  may  be  convicted  on  an 
information  for  such  an  offence.  Bex  v.  Carlile^ 
3B.  &A.  161;  1  Chit.  451. 

Every  copy  of  a  libel  sold  by  a  defendant  is  a 
separate  publication,  and  subjects  him  to  a 
distinct  prosecution.    lb, 

A  correct  account  of  the  proceedings  in  a  court 
of  justice  cannot  be  published,  if  such  an  account 
contains  matter  of  a  scandalous,  a  blasphemous, 
or  an  immoral  tendency ;  and  it  is  a  ground  for 
a  criminal  information.    lb. 
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It  is  an  indictable  offence  at  common  law  to 
publish  a  blasphemous  libel  of  and  concerning  tlie 
Old  Testament.    It/'g.  v.  Ilctherington^  5  Jur.  295. 

Lectures  in  support  of  the  propositions  that  the 
character  of  Christ  is  defective,  and  his  teachings 
misleading,  and  that  the  Bible  is  no  more  inspired 
than  any  other  book,  are  blasphemous  and  illegal. 
dncan  v.  Milhmrn,  2  L.  R.,  Ex.  230 ;  36  L.  J., 
Ex.  124  ;  16  L.  T.  290 ;  16  W.  R.  760. 

Publications  discussing  with  gravity  and  de- 
cency, and  in  an  argumentative  way,  questions 
as  to  Christian  doctrine  or  statements  in  the 
Hebrew  scriptures,  and  even  questioning  their 
truth,  are  not  to  be  deemed  blasphemous,  so  as 
to  be  fit  subjects  for  criminal  prosecution.  But 
publications  which,  in  an  indecent  and  malicious 
spirit,,  assail  and  aspei-se  the  truth  of  Christianity, 
or  of  the  scriptures,  in  language  calculated  and 
intended  to  snook  the  feelings  and  outrage  the 
belief  of  mankind,  are  properly  to  be  regaMcd  as 
blasphemous  libels.  Beff,  v.  Bradlaugh  (No.  2), 
16  Cox,  C.  C.  217. 

The  mere  denial  of  the  truth  of  the  Christian 
religion,  or  of  the  scriptures,  is  not  enough, 
per  se,  to  constitute  a  writing  a  blasphemous 
libel,  so  as  to  render  the  writer  or  publisher 
indictable.  But  indecent  and  offensive  attacks 
oh  Christianity  or  the  scriptures,  or  sacred  per- 
sons or  objects,  calculated  to  outrage  the  feelings 
of  the  general  body  of  the  community,  do  con- 
stitute the  offence  of  blasphemy,  and  render 
writers  or  publishers  liable  at  common  law  to 
criminal  prosecution.  Ittg.  v.  Rumisau^  15  Cox, 
C.  C.  231 ;  48  L.  T.  733. 

SefleeUonfl  on  Character  of  Indiyiduals.] — 

A  criminal  information  will  be  granted  for  send- 
ing a  letter,  charging  the  complainant  with  an 
unnatural  crime,  although  in  very  guarded  and 
general  terms,  and  though  the  complainant  docs 
not  positively  swear  to  his  innocence.  Itex  v. 
Dennisim^  Lofft,  148. 

A  party  having  been  charged  before  the  coroner 
with  the  crime  of  murder,  a  newspaper,  pending 
the  inquiry,  published  an  article  strongly  reflect- 
ing upon  him  as  a  murderer.  Having  been 
committed  for  trial,  he  was  found  guilty  of 
manslaughter,  and  sentenced  to  nine  months' 
imprisonment  with  hard  labour.  Upon  an  appli- 
cation by  him  for  a  criminal  information  for  such 
article,  the  court  declined  to  interfere  on  the 
ground  that  there  was  no  personal  malice 
suggested,  and  that  the  article  could  now  exercise 
no  prejudicial  influence.  Sfuitlt,  Ex  jmrte^  21 
L.  T.  294. 

The  following  words  are  sufficient  to  sustain 
an  indictment  for  libel :  "  Why  should  T.  be 
surprised  at  anything  Mrs.  W.  does?  If  she 
chooses  to  entertain  B.,  she  does  what  veiy  few 
will  do  ;  and  she  is  of  course  at  liberty  to  follow 
the  bent  of  her  own  inclining,  by  inTiting  all 
expatriated  foreigners  who  crowd  our  streets  to 
her  table,  if  she  thinks  fit."  Gregory  v.  Beg. 
ihi  errori  15  Q.  B.  957;  5  Cox,  C.  C.  247;  15 
Jut.  74— Ex.  Ch. 

The  court  refused  to  grant  a  criminal  informa- 
tion against  a  bookseller,  for  printing  a  report  of 
the  House  of  Commons,  though  it  reflected  on 
the  character  of  an  individual.  Hex  v.  JVright^ 
8  T.  R.  293. 

An  order  made  by  a  corporation  and  entered  in 
their  books,  stating  that  A.  (against  whom  a  jury 
had  found  a  vei-dict  with  large  damages  in  an 
action  for  a  malicious  prosecution  for  perjury, 


which  verdict  had  been  eonfirmed)  was  actuated 
by  motives  of  public  justice  in  preferring  the  in- 
dictment, is  a  libel  reflecting  on  the  adminis- 
tration of  justice,  for  which  the  court  will  grant 
an  information  against  the  members  making 
that  order.    Bex  v.  Wataon,  2  T.  R.  199. 

A  criminal  information  having  been  granted 
against  a  defendant,  he,  before  the  trial  at  nisi 
prius,  distributed  handbills  in  the  assize  town, 
vindicating  his  own  conduct,  and  reflecting  on 
the  prosecutor's ;  this  matter  being  disclos^  to 
the  judge  at  nisi  prius  by  an  affidavit,  was  held 
a  sufficient  ground  to  put  off  the  trial ;  and  that 
affidavit  being  returned  to  the  court,  they  granted 
another  information  on  it  against  the  defendant, 
considering  the  affidavit  taken  at  nisi  prius  as 
taken  under  the  authority  of  the  court.  Bex  v. 
JoUffe,  4  T.  R.  285. 


Of  Judg^es  or  Kagittrates.] — ^An  infor- 


mation lies  for  a  libel  reflecting  on  the  character 
of  a  justice  of  the  peace.     Anan,,  Lofft,  462. 

So,  an  information  will  lie  for  publishing  a 
reflection  on  a  judge  and  jury  for  acquitting  a 
prisoner.    Bex  v.  Wliite,  1  Camp.  359,  n. 

An  indictment  will  not  lie  for  words  spoken  of 
a  justice  of  the  peace  in  his  absence.  Bex  v. 
Weltje,  2  Camp.  142. 

Slanderous  words  spoken  of  and  to  a  mayor  in 
the  discharge  of  his  office  as  mayor  and  of  him 
in  the  execution  of  his  office,  the  mayor  being 
also  a  magistrate  in  virtue  of  his  office,  are  the 
subject  of  a  criminal  information — per  I^froy, 
C.  J.,  and  Hayes,  J.  Beg,  v.  Bc4ij  17  Ir.  C.  L.  R. 
584. 

Such  words  are  not  the  subject  of  an  indict- 
ment, nor,  consequently,  of  a  criminal  informa- 
tion— pev  O'Brien  and  Fitzgendd,  J  J.    lb. 


Of  Foroi^en  of  Importanoe.] — Publica- 


tions tending  to  degrade  and  defame  persons  in 
considerable  stations  of  power  and  dignity  in 
foreign  countries  may  be  treated  as  libels  on  the 
ground  that  they  may  tend  to  involve  this  country 
in  disputes  in  warfare.  Bex  v.  Gordim  (^Lord), 
1  Russ.  C.  &  M.  351. 


Of  Dead   Person.] — ^An  indictment  for 


publishing  libellous  matter  reflecting  on  the 
memory  of  a  dead  person,  not  alleging  that  it 
was  done  with  a  design  to  bring  contempt  on  the 
family  of  the  deceased,  to  stir  up  the  hatred  of 
the  king's  subjects  against  them,  and  to  excite 
his  relations  to  a  breach  of  the  peace,  cannot  be 
supix)rted.    Bex  v.  Topham,  4  T.  R.  126. 

Puhlioatlon—- Holding  up  to  Bidicnle.j—An 

information  held  good,  though  the  matter  pub- 
lished merely  held  the  prosecutor  up  to  ridicule. 
Bex  V.  Benfield,  2  Burr.  985. 

An  information  lies  for  singing  songs  in  the 
sti*eets,  reflecting  on  the  prosecutor's  children, 
with  intent  to  destroy  .his  domestic  happiness.  1  h. 

So,  for  printing  an  account  of  a  ludicrous 
marriage  between  an  acti'ess  and  a  married  man. 
Bex  V.  Kinyiersley,  1  W.  Bl.  294. 

Publication  causing  Tnmnlt.] — Every  man  has 
a  right  to  give  every  public  matter  a  candid, 
full,  and  free  discussion  ;  but,  although  the 
]>eople  have  a  right  to  discuss  any  grievances 
they  have  to  complain  of,  they  must  not  do  it  in 
a  way  to  excite  tumult ;  and  if  a  party  publishes 
a  paper  on  any  such  matter,  and  it  contains  no 
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more  than  a  calm  and  a  quiet  discussion,  allow- 
ing something  for  a  little  feeling  in  men's  minds, 
that  will  be  no  libel ;  but  if  the  paper  goes  beyond 
that,  and  is  calculated  to  excite  tumult,  it  is  a 
libel.     Jtrg.  v.  CUlifU,  9  C.  &  P.  456. 

If  a  paper  published  by  a  defendant  has  a  direct 
tendency  to  cause  unlawful  meetings  and  disturb- 
ances, and  to  lead  to  a  violation  of  the  laws,  it  is 
a  seditious  libel ;  and,  with  respect  to  the  intent, 
every  one  must  be  taken  to  intend  the  natural 
consequences  of  what  he  has  done.  Beg .  v.  Lovettj 
9  C.  &  P.  462. 

Againit  Komher  of  Parliament.] — A  member 
of  the  House  of  Commons  may  be  convicted  upon 
an  indictment  for  a  libel,  in  publishing  in  a 
newspaper  the  report  of  a  speech  delivered  by  him 
in  that  house,  if  it  contains  libellous  matter, 
although  the  publication  is  a  correct  report  of 
such  speech,  and  is  made  in  consequence  of  an 
incorrect  publication  having  appeared  in  that 
and  other  newspai)er8.  Ilex  v.  Creecey^  1  M.  &  S. 
273. 

An  information  lies  against  a  member  of  par- 
Mament  for  publishing  a  speech  in  a  newspaper, 
containing  slanderous  matter.  Rex  v.  Ahlngdmi 
iLord),  1  E^,  226  ;  Peake,  236. 

SzpreiaiiLg  Opinion  as  to  Folioy  of  King.]— It 
IS  not  a  libel  to  express  regret  that  the  king  has 
taken  an  erroneous  and  incorrect  view  of  policy. 
Hex  v.  Lambert,  2  Camp.  398. 

Vewfpapers— Comments  on  Evidenco.] — The 
court  will  grant  a  criminal  information  for  pub- 
lishing in  a  newspaper  a  statement  of  the  evi- 
dence given  before  a  coroner's  jury,  accompanied 
with  comments,  although  the  statement  is  correct, 
And  the  party  has  no  malicious  motive  in  the 
publication.    Rex  v.  Fleet ,  1  B.  &  A.  379. 

Article  on  Clergy  generally.] — The  court 


will  grant  a  criminal  information  against  the 
publisher  of  newspaper  for  a  libel  reflecting  on 
the  clergy  of  a  particular  diocese,  and  generally 
upon  thecleigy  of  the  church  of  England,  though 
no  individual  prosecutor  was  named,  and  though 
the  libellous  matter  was  not  negatived  on  affida- 
vit :  it  is  sufficient  to  state  the  publication  of 
the  libel  by  the  defendant.  Ilex  v.  William*, 
1  D.  &  R  197  ;  5  B.  &  B.  595. 

D^ositions  taken  before  Trial.]  —  It  is 


libellous  and  a  misdemeanor  to  publish  in^  a 
newspaper  the  depositions  taken  before  a  justice 
of  the  peace  on  a  criminal  charge,  before  the 
party  is  tricxl.  Rex  v.  Lee,  5  Esp.  123 ;  S,  P., 
Rex  V.  Fisher,  2  Camp.  663.  And  see  Stylen  v. 
JVbJfcr*,  7  East,  493  ;  Carr  v.  Jones,  3  Smith,  491. 

From  Innocent  Motives.] — It  is  no  answer 


1o  a  charge  of  criminal  publication  of  a  libel  to 
«hew  that  the  defendant  had  been  told  that  it 
was  libellous,  and  not  fit  to  be  disseminated 
generally  in  the  neighbourhood,  and  that  he 
printed  it  with  a  view  to  disprove  the  imputation 
of  having  intended  to  promulgate  a  libel.  Rex  v. 
Shipley,  4  Dougl.  73. 

Beport  of  French  Police  as  to  Prosecutor.] 


and  title  to  which  he  is  not  entitled,  can  prose- 
cute for  libel  for  the  mere  publication  of  the 
effect  of  such  a  rciwrt  honestly,  witliout  malice, 
and  for  the  public  benefit.  Reg,  v.  Lahmchere, 
14  Cox,  C.  C.  419. 

Threatening  to  publish  Libel.]— >S^6'  Cbiminal 
Law. 

Publication  by  Servants  or  Agents.]  —  A 
proprietor  of  a  newspaper  is  answerable  cri- 
minally as  well  as  civilly  for  misconduct  in  the 
conduct  of  the  paper,  as  for  the  publication  of 
a  libel,  though  he  has  nothing  to  do  with  the 
publication,  and  the  whole  is  conducted  by  his 
servants.    Rex  v.  Walter,  3  Esp.  21. 

The  proprietor  of  a  newspaper  who  is  not  shewn 
to  take,  or  who  shews  that  he  did  not  take,  any 
part  in  the  publication,  is  criminally  answerable 
for  a  libel  that  appears  in  it.    Rex  v.  Alexander, 

M.  &  M.  437.  .  ^       ^ 

In  an  indictment  for  libel,  the  proprietor  of  a 
newspaper  is  prima  facie  answerable  for  what 
appears  in  it ;  but  the  presumption  aiising  from, 
proprietorship  may  be  rebutted,  and  an  exemp- 
tion established.    Rex  v.  Fisher,  M.  &  M.  433. 

When  Eight  to  Information  Forfeited.]— On  a 
motion  for  a  criminal  information  for  a  libel  im- 
pugning the  conduct  of  a  jury,  it  appeared  that 
the  foreman  had  published  a  letter  commenting 
in  violent  terms  on  the  alleged  libel,  and  that, 
before  publication,  he  communicated  a  copy  to 
the  other  jurymen.  The  letter  was  signed  by 
the  foreman  **for  self  and  fellows;'  and  it 
appeared  to  the  court  that  the  affidavits  afforded 
CTOund  for  believing  that  some  of  the  jurymen 
knew  of  the  foreman's  intention  to  publish  the 
letter  early  enough  to  have  given  him  notice  of 
their  dissent  from  his  doing  do,  which  they  had 
not  done :— Held,  that  neither  were  these  jurymen, 
nor  was  the  foreman,  entitled  to  the  criminal  in- 
formation. Reg.  V.  Lawson,  1  Q.  B.  486  j  1  G.  & 
D.  15  ;  5  Jur.  387.  ,  .       , . 

If  a  party  who  has  been  libelled  puts  himself 
into  communication  with  the  libeller,  for  the 
purpose  of  retorting  upon  or  obtaining  redress 
from  him,  the  court  will  not  grant  a  cnmmal 
information.    Beauclerh,  Ex  parte,  7  Jur.  373. 

b.  Procedure. 

i.  Form  and  Validity  of  Lifor  mat  ion  and 
Indietmetit, 

Ho  Prosecution  for  Newspaper  Libel  without 
Fiat  of  Public  Prosecntor.]— By  44  &  46  Vict, 
c.  63,  8.  3,  ?M»  criminal  proseetLtion  sh^ll  he  com- 
meneed  against  any  proprietor,  jfMisher,  editor, 
or  any  person  responsible  for  the  puhlication  of  a 
newspaper  for  any  libel  jmhlished  tlvcrein,  with- 
out the  writ tefi  fiat  or  alUncanee  of  the  Director 
of  Ihiblic  Prosecutions  in  England  or  Iter 
Majesty's  Attorney- General  in  Ireland  being 
first  had  and  obtained. 

Discretion  of  Director  of  Public  Prosecutions.] 
—When  the  Director  of  Public  Prosecutions  in 
England  has  refused  to  grant  his  fiat  under 
44  &  45  Vict.  c.  60.  s.  3,  for  a  criminal  prosecu- 


— ^Quaere,  whether  a  foreigner,  admitted  to  be 
a  gambler,  and  expelled  from  a  foreign  country 
on  such  a  charge,  and  just  arrived  in  this  coun- 
try, where  he  is  passing  himself  off  under  a  name 


tion  against  the  proprietor,  &c.,  of  a  newspaper 
'  for  a  iibel  published  therein,  the  High  Court  of 
'  Justice  has  no  power  to  interfere,  the  matter 
I  being  left  by  the  enactment  entirely  to  his  dis- 
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cretion.  Ifvbertj  Ex  parte,  47  J.  P.  724  ;  15  Cox, 
C.  C.  166. 

Fiat  not  HeeeMary  for  Cximinal  InformatioBf.] 

— ^An  application  npon  the  part  of  the  proprietor 
of  a  newspaper,  defendant  in  a  criminal  informa- 
tion for  libel,  to  quash  the  information  on  the 
ground  that  the  fiat  of  the  Director  of  Public 
Prosecutions  had  not  been  obtained,  the  point 
'not  being  here  taken  on  the  argument  of  the 
rule,  was  dismissed,  and  held,  by  Field,  Denman, 
and  Mathew,  JJ.  (Lord  Coleridge,  C.  J.,  and 
Hawkins,  J.,  contra),  that  in  such  a  case  the  fiat 
is  not  required.  Reg,  v.  Yates,  11  Q.  B.  D.  750  ; 
52  L.  J.,  Q.  B.  778  ;  15  Cox,  C.  C.  272. 

Inquiry  as  to  Libel  being  for  Public  Benefit 
or  being  Tme.]— By  44  &  45  Vict.  c.  63,  s.  4,  a 
court  of  summary  jurisdiction,  upon  the  hearing 
of  a  charge  against  a  proprietor,  publisher,  or 
editor,  or  any  person  responsihle  for  the  pub- 
lication of  a  Tiewspaper,  for  a  libel  published 
therein,  vmy  receive  evidence  as  to  the  jyublicatio-n 
being  for  the  public  benefit,  arid  as  to  the  matters 
charged  in  the  libel  being  true,  and  as  to  the  re- 
port being  fair  and  accurate,  and  jmbli  shed  with- 
out malice,  and  as  to  any  matter  which  under 
this  or  any  other  act,  or  otiierwise,  might  he  given 
in  evidence  by  way  ofdefe7we  by  tJiejierson  charged 
on  his  trial  or  indictment,  and  the  court,  if  of 
opinion  after  hearing  such  evidence  that  there  is 
a  strong  or  j}robable  presumption  that  the  jury 
an  the  trial  icouJd  acgu  it  the  j^erson  charged,  may 
dismiss  the  case, 

Indietment  —  Innuendoes.  ] — An  indictment 
that  the  defendant  printed  and  published  a  libel 
of  and  concerning  B.  0.,  the  prosecutor,  accord- 
ing to  the  tenor  and  effect  following,  viz., 
"  B.  O.  of  C.  (meaning  the  said  B.  0.),  game 
and  rabbit  destroyer,  and  his  wife  (meaning 
Charlotte,  the  wife  of  the  said  6.  C),  the  seller 
of  the  same  in  country  and  town,"  is  bad  for 
want  of  innuendoes  or  averments  shewing  that 
the  words  alleged  to  be  defamatory  charged  an 
indictable  offence,  or  had  reference  to  the  call- 
ing of  the  prosecutor.  Beg,  v.  Yates,  1"2  Cox, 
C.  C.  233. 

In  an  indictment  for  a  libel  against  W.  S.,  an 
omission  to  allege  that  the  defendant  published 
it  of  and  concerning  W.  S.,  is  not  supplied  by  its 
being  alleged,  in  the  introductory  part,  "that 
the  defendant  intended  to  vilify  W.  S.,  he  having 
been  mayor  of,  &c.,  and  to  cause  it  to  be  believed 
that  as  such  mayor  he  had  practised  corruption, 
and  been  guilty  of  abuse  in  respect  to  granting 
a  licence  to  one  J.  L.,  to  retail  beer,"  and  con- 
cluding "to  the  injury  and  disgrace  of  W.  S. ;" 
although  the  innuendoes  pointed  the  different 
parts  of  the  libel  to  W.  S.  and  to  J.'  L.  and  to 
granting  the  licence.  Rex  v.  Marsdcn,  4  M.  &  S. 
164. 

How  far  an  innuendo  or  an  averment  is  or  is 
not  necessary  to  support  a  charge  of  a  libel,  con- 
sisting in  opprobnous  words  or  signs,  see  Uome 
V.  Rex  {in  erritr),  4  Bro.  P.  C.  368. 

Kuet  shew  that  Libel  was  eonoeming 

Prosecutor.] — An  indictment  for  libel  stating 
that  the  defendant,  intending  to  defame  B., 
published  a  libel  containing  false  and  scandalous 
matters  of  and  concerning  B.,  that  is  to  say : 
No  lady  would  admit  to  her  society  such  a  crack- 
brained  scamp  as  B.  (meaning  the  said  B.}, 


shews  sufficiently,  without  more  formal  introduc* 
tion,  that  the  libel  was  of  and  concerning  B. 
Gregory  v.  Reg,  (in  error\  15  Q.  B.  957  ;  5  Cox, 
C.  C.  247  ;  16  Jur.  74— Ex.  Ch. 

Calculated  to  proroke  a  Breach  of  the 


Peaoe.] — In  an  indictment  for  a  libel  reflecting 
on  the  prosecutor  in  his  profession  as  a  solicitor, 
and  which  has  been  addressed  and  sent  to  him 
only,  it  must  be  alleged  to  have  been  written 
and  sent  with  intent  to  provoke  the  prosecutor 
to  a  breach  of  the  peace,  and  not  with  an  intent 
to  injure  him  in  his  profession.  Rea  v.  M'egenerf 
2  Stark.  245. 

That  Defendant  was  in  Possession  of 


Libel.] — Semble,  that  a  count  charging  the  de- 
fendant with  having  an  obscene  libel  in  hia 
possession,  with  an  intent  to  publish  it,  is  not 
good.     Rex  V.  Rosenstein,  2  C.  &  P.  414. 

Information— What  Keoessary  to  State  ia. 
Charge.] — ^An  information  for  a  libel  need  not 
charge  the  offence  to  have  been  committed  vi  et 
armis,  or  allege  that  the  libellous  matter  is  false. 
Rex  V.  Rurke,  7  T.  R.  4. 

A  criminal  information  for  libel  in  one  count 
disclosed  the  publication  of  the  following  words : 
'*  We  have  no  doubt  suflicient  information  will 
be  obtained  for  a  strong  case  to  lay  before  the 
home  secretary,  to  enable  that  functionary  to 
cause  it  to  be  intimated  to  the  suspected  party 
that  his  presence  here  can  be  dispensed  with,  as 
far  as  it  may  be  attended  with  danger  to  him- 
self : " — Held,  that  the  words  did  not  support  an 
innuendo  which  alleged  the  meaning  to  be  that 
"the  prosecutor  was  suspected  of  having  com- 
mitted some  crime  which  would  bring  his  life 
into  danger  from  the  laws  of  England ;  **  and 
that  the  count  was  bad.  Rex  v.  Benfield,  6  Cox» 
C.  C.  252;  15Q.B.  975,  n. 

An  introductory  averment  in  an  information 
that  outrages  had  been  committed  in  and  in  th& 
neighbourhood  of  N.,  is  divisible  :  so  that  it  need 
not  be  proved  that  they  were  committed  in  both 
places ;  and  fourteen  or  fifteen  miles  from  N^ 
may  be  considered  in  the  neighbourhood.  Rex- 
V.  Sutton,  4  M.  &  S.  532. 

Libel  on  Sovereign  or  Gtoyemment.] — 


On  an  information  for  falsely  and  maliciously 
publishing  a  libel  concerning  the  king,  by  stating^ 
in  a  newspaper  that  his  majesty  was  afflicted 
with  mental  derangement,  the  jury  found  the 
defendants  guilty  of  so  doing  : — Held,  on  a 
motion  for  a  new  trial,  first,  that  to  assert  falsely 
of  his  majesty,  or  of  any  individual,  that  he 
labours  under  the  affliction  of  mental  derange- 
ment, is  a  criminal  act,  and  a  malicious  inten- 
tion may  be  inferred  from  the  mere  fact  of  pub- 
lication, unless  evidence  is  given  by  the  defen- 
dant to  rebut  such  inference ;  secondly,  that 
such  an  assertion  concerning  the  king,  being  in 
itself  mischievous  to  the  public,  is  an  indictable 
offence,  without  any  allegation  or  dii"t?ct  proof 
of  a  malicious  intention  ;  thirdly,  that  where 
the  jury  desired  to  know  "  whether,  in  order  to- 
convict  a  defendant  for  the  publication  of  a 
libel,  a  malicious  intention  must  not  have 
existed  in  his  mind,"  they  were  correctly  an- 
swered by  the  judge  presiding  at  the  trial,  who 
informed  them,  that  "a  person  who  publishes, 
that  which  is  calumnious  concerning  the  character 
of  another  must  be  presumed  to  have  intended 
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to  do  that  which  the  pablication  is  necessarily 
and  obvioojBlj  calculated  to  eSect,  unless  he  can 
shew  the  contrary,  and  that  the  onus  of  proving 
the  contrary  lies  upon  him ;  "  and,  fourthly,  that 
where  the  publisher  of  a  libel  states  that  the 
fact  which  he  communicates  is,  ^'from  autho- 
rity," and  it  appears  that  l^e  fact  is  untrue,  he 
is  guilty  of  a  false  assertion,  in  the  criminal 
sense  of  the  word.  Rex  v.  Harvey,  3  D.  &  R. 
464  ;  2  B.  &  C.  267. 

Where  an  information  alleged  that  the  defen- 
dant, intending  to  insinuate  and  cause  it  to  be 
believed  that  divers  liege  subjects  of  the  king 
had  been  inhumanly  cut  down,  maimed,  and 
killed,  by  certain  troops  of  the  king,  unlawfully 
and  maliciously  published  a  libel  of  and  con- 
cerning the  government  of  this  realm,  and  of 
and  concerning  the  troops,  and  the  only  innu- 
endo in  the  libel  was  applied  to  the  word 
^dragoons,"  meaning  the  troops  of  the  king, 
and  meaning  thereby  that  divers  liege  subjects 
of  the  king  had  been  inhumanly  cut  down  and 
killed  by  the  said  troops  of  the  king  : — Held,  on 
arrest  of  judgment,  that  this  was  sufficiently 
certain,  without  defining  what  particular  troops 
were  meant    Rex  v.  Burdett,  4  B.  &  A.  314. 

So,  where  an  information  alleged  that  a  libel 
was  published  of  and  concerning  the  govern- 
ment, and  the  libel  did  not  in  express  terms 
charge  the  acts  to  have  been  done  by  the  govern- 
ment or  its  order,  the  whole  of  the  libel  must  be 
looked  at,  in  oider  that  the  court  may  interpret 
it  in  the  way  in  which  ordinary  persons  would 
understand  it,  and  judge  from  the  whole  tenor 
of  it  whether  it  is  written  of  and  concerning  the 
government.    Ih, 

Upon  an  information  against  a  defendant  for 
a  libel,  for  that  he,  wickedly,  maliciously,  and 
seditiously,  did  write  and  publish,  a  certain  false, 
scandalous,  and  seditious  libel  *'  of  and  concern- 
ing his  majesty^s  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and 
effect  following  : "  (setting  forth  the  libel  ver- 
batim) :  the  words  "  of  and  concerning  "  are  a 
sufficient  introduction  of  the  matter  contained 
in  the  libel,  and  a  sufficient  averment  that  it 
was  written  of  and  concerning  the  king's  govern- 
ment and  the  employment  of  his  troops.  Rex 
T.  Home,  Cowp.  672. 

One  Libel  against  two  Persons.] — ^Infor- 
mation held  good  for  publishing  a  libel  against 
two  persons,  where  the  publishing  was  one  single 
offence.    Rex  v.  BenJiM,  2  Burr.  983. 

Where  several  persons  were  chargetl  in  the 
same  information,  it  was  held  good,  the  offence 
arising  out  of  one  joint  act.    lb. 

ii.  Defence. 

Justifying  Truth  of  Libel.]— Before  6  &  7  Vict. 
c  96,  8.  6,  where  a  libel  imputed  to  others  the 
commission  of  an  indictable  offence,  evidence  of 
the  truth  of  it  was  inadmissible.  Rex  v.  Bur- 
dett, 4  B.  &  A.  95. 

Where  an  information  for  a  libel  stated  that 
certain  transactions  took  place,  and  that  the 
libel  was  published  of  and  concerning  them, 
and  then  set  out  the  libel  as  referring  to  them, 
and  the  prosecutor,  at  the  trial,  gave  general  proof 
of  such  transactions,  to  support  the  introductory 
part  of  his  pleading,  the  defendant  was  not 
thereby  authorized  to  give  evidence  of  the  parti- 
cular hifitojy  of  those  transactions,  so  as  to  bring 


j  into  issue  the  truth  or  falsehood  of  the  libel. 
I  Rex  V.  Ora7it,  3  N.  &  M.,106  ;  5  B.  &  Ad.  1081. 
The  court  refused  to  set  aside  a  plea  of  justifi- 
cation pleaded  to  counts  of  a  criminal  informa- 
tion for  words  spoken  of  and  to  a  person  acting 
magisterially,  leaving  the  party  to  demur  if  he 
thought  fit.     Reg.  v.  Rea,  9  Cox,  C.  C.  401. 

The  special  plea  of  justification  given  by  6 
&  7  Vict.  c.  96,  s.  6,  cannot  be  pleaded  to  an 
indictment  for'-a  seditious  libel.  Reg,  v.  Huffy, 
2  Cox,  C.  C.  45. 

Where  a  defendant  in  an  information  for  a 
libel  has  pleaded  the  truth  of  the  charges  under 
6  &  7  Vict.  c.  96,  s.  6,  evidence  is  not  admissible 
in  support  of  the  plea  that  the  same  charges  had 
been  previously  published  within  the  knowledge 
of  the  prosecutor,  and  that  he  had  not  taken  legal 
proceedings  against  the  publisher.  Reg.  v.  XeW' 
vian.  Dears.  C.  C.  85  ;  1  El.  &  Bl.  268  ;  3  C.  &  K. 
252  ;  22  L.  J.,  Q.  B.  156  ;  17  Jur.  617. 

Where  a  plea  of  jiistification  contains  several 
charges,  and  the  prosecutor  replies  generally,  de- 
nying the  whole,  the  prosecutor  is  entitled  to 
a  verdict  unless  the  defendant  proves  to  the 
satisfaction  of  the  jury  the  truth  of  all  the  ma- 
terial allegations.;  and  if  the  defendant  fails  to 
prove  the  trutii  of  all  the  matters  chai^ged,  it  is 
no  ground  for  a  new  trial  that,  with  respect  to 
some  of  those  upon  which  the  jury  gave  a  verdict 
against  the  defendant,  their  finding  was  against 
the  weight  of  the  evidence.    Ih. 

But  the  court,  in  pronouncing  sentence,  is  to 
consider  the  evidence  on  the  one  side  and  on  the 
other,  and  to  form  their  own  conclusion  whether 
the  guilt  of  the  defendant  is  aggravated  or  miti- 
gate by  the  plea,  and  by  the  evidence  given  to 
prove  or  to  disprove  the  same.    It. 

Affidavits  shewing  the  grounds  upon  which 
the  defendant  proceeded  in  pleading  certain  alle- 
gations in  a  plea  of  justification,  in  support  of 
which  no  evidence  was  given  at  the  trial,  are 
receivable  in  mitigation  of  punishment,  but  not 
as  proving  the  truth  of  the  allegations.    lb. 

If,  in  an  information  for  a  libel,  the  plea  states 
that  the  prosecutor,  who  had  been  a  Dominican,, 
had  earned  the  reputation  of  a  scandalous  friar,, 
a  witness  for  the  defendant  may  be  asked  as  to  the 
prosecutor's  moral  character.    Ih, 

On  the  trial  of  an  indictment  for  libel;  the 
libel  being  that  the  prosecutor  was  one  of  a  gang 
of  card-sharpers,  innuendo,  that  he  cheated  at 
cards,  and  the  plea  stating  specific  instances  of 
card-sharping,  or  cheating  at  cards,  and  also  that 
he  confederated  with  others  for  the  purpose  of 
playing  and  cheating  at  cards,  and  did  so  play  and 
cheat  at  various  places  : — Held,  that  it  was  suffi- 
cient to  prove  the  plea  in  substance,  and  that  it 
was  so  proved,  the  jury  finding  that  in  two  in- 
stances the  plaintiff  did  cheat  at  cards,  and  that 
he  did  confederate  with  the  other  persons  for 
the  purpose  of  so  playing  as  alleged ;  and  that 
it  was  not  necessary  to  prove  other  instances 
alleged.    Reg.  v.  Lahouchere,  14  Cox,  C.  C.  419. 

Fublioation  without  Authority — Consent  or 
Knowledge  of  Publisher.] — ^At  the  trial  of  a 
criminal  information  against  two  defendants  for 
a  libel  published  in  a  newspaper  of  which  they 
were  proprietors,  it  appeared  that  each  of  them 
managed  a  different  department  of  the  news- 
paper, but  that  the  duty  of  editing  what  was 
called  the  literary  department  was  left  by  them 
entirely  to  an  editor  whom  they  had  appointed, 
named  G.    The  libel  in  question  was  inserted  in 
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the  paper  by  G.  without  the  express  authority, 
consent,  or  knowledge  of  the  defendants.  The 
judge  having  directed  a  verdict  of  guilty  against 
the  defendants  :•— Held,  that  there  must  be  a  new 
trial,  for  upon  the  ti*ue  construction  of  6  &  7 
Vict.  c.  96,  8.  7,  the  libel  was  published  without 
the  defendants'  authority,  consent,  or  knowledge, 
and  it  was  a  question  for  the  jury  whether  the 
publication  arose  from  any  want  of  due  care  and 
caution  on  their  part.  Jl<'g.  v.  Ilolbrook,  3  Q.  B. 
D.  60  ;  47  L.  J.,  Q.  B.  35  ;  37  L.  T.  630 ;  26  W. 
R.  144  ;  13  Cox,  C.  C.  650. 

Held,  by  Mellor,  J.,  the  defendants,  having  for 
their  own  benefit  employed  an  editor  to  manage 
a  particular  department  of  the  newspaper,  and 
given  him  full  discretion  as  to  the  articles  to  be 
inserted  in  it,  must  be  taken  to  have  consented 
to  the  publication  of  the  libel  by  him ;  that  6  & 
7  Vict.  c.  96,  8.  7,  had  no  application  to  the  facts 

S roved ;  and  that  the  case  was  properly  with- 
rawn  from  the  jury.  lb. 
The  7th  section  of  6  &  7  Vict.  c.  96,  enacts 
that,  "  Whensoever  upon  the  trial  of  any  indict- 
ment or  information  for  the  publication  of  a 
libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall '  establish  a  pre- 
sumptive case  of  publication  against  the  defen- 
dant by  the  act  of  any  other  person  by  his 
authority,  it  shall  be  competent  to  such  defen- 
dant to  prove  that  such  publication  was  made 
without  his  authority,  consent,  or  knowledge, 
and  that  the  fiaid  publication  did  not  arise  from 
want  of  due  care  or  caution  on  his  part."  On 
the  trial  of  a  criminal  information  for  libel 
against  the  proprietors  of  a  newspaper,  it  ap- 
peared that  the  defendants  had  appointed  an 
editor  with  general  authority  to  conduct  the 
paper,  and  left  it  entirely  to  his  discretion  what 
should  be  inserted  therein,  and  that  such  editor 
had  inserted  the  libel  in  question  without  the 
knowledge  or  express  authority  of  the  defen- 
dants. The  jury  found  the  defendants  guilty. 
On  a  motion  for  a  new  trial  on  the  ground  that 
the  venlict  was  against  evidence,  and  of  mis- 
direction : — Held  (by  Cockburn,  C.  J.,  and  Lush, 
J.,  Mellor,  J.,  dissenting),  that  the  general  autho- 
rity given  to  the  editor  was  not  per  se  evidence 
that  the  defendants  had  authorized  or  consented 
to  the  publication  of  the  libel,  within  the  mean- 
ing of  6  &  7  Vict.  c.  96,  s.  7  ;  and  that  as  the 
learned  judge  at  the  trial  had  summed  up  in  i 
terms  which  might  have  led  the  jury  to  suppose  j 
that  it  was,  and  the  jury  had  apparently  given 
their  verdict  on  that  footing,  there  must  be  a  ■ 
new  trial,  i?/?^.  v.  Holbrooke  4  Q.  B.  D.  42  ;  48 
L.  J.,  Q.  B.  113  ;  39  L.  T.  636  ;  27  W.  R.  313. 

iii.  2^'ial, 

Before  82  Geo.  8,  c.  60.]— Before  this  statute, 
on  the  trial  of  an  indictment  for  a  libel,  the  only 
questions  for  the  jury  were  the  fact  of  publish- 
ing, and  the  truth  of  the  innuendoes.  Jfex  v. 
St.  Amph  (DrafO,  3  T.  R.  428.  n,  ;  S.  P.,  Jlf,r  v. 
Withers,  3  T.  R.  428  ;  Hex  v.  Shirley,  4  Dougl. 
73,  See  contra,  Ilex  v.  Holt,  5  T.  R.  443; 
Jiex  V.  Wood/all,  5  Burr.  2667. 

Effect  of  32  Geo.  8,  c.  60.]— The  statute  has 
not  taken  from  the  court  the  power  of  pro- 
nouncing a  paper  to  be  a  libel  when  it  is  such  on 
the  face  of  it.     Beeves  v.  Templar,  2  Jur.  187. 

In  an  information  for  a  libel,  the  jury  is  to 
consider  whether  the    defendant  published    it 


with  a  criminal  intent  or  not.    Ilex  v.  Reer-e^ 
Peake's  Add.  Gas.  83. 

Where,  on  the  trial  of  an  indictment  for  libel, 
the  judge  told  the  jury,  in  summing  up,  that  the 
intention  was  to  be  collected  from  the  paper  it- 
self, unless  explained  by  the  mode  of  publication 
or  other  circumstances  ;  and  that,  if  its  contents 
were  likely  to  excite  sedition,  the  defendant 
must  be  presumed  to  intend  that  which  his  act 
was  likely  to  produce  ;  and  that-,  if  they  found 
such  to  be  the  intent,  he  was  of  opinion  that  it 
was  a  libel ;  and  that  they  were  to  take  the  law 
from  him,  unless  they  were  satisfied  that  he  was 
wrong  : — Held,  that  this  was  a  correct  mode  of 
leaving  the  question  to  the  jury,  under  the  above 
statute.    Rex  v.  Burdett,  4  B.  &  A.  95. 

JuriBdiotioii  of  Justices.] — On  the  hearing  of 
a  charge  before  justices  of  maliciously  publish- 
ing a  defamatory  libel,  the  justices  proceeded 
under  6  &  7  Vict.  c.  96,  s.  6,  to  hear  evidence  of 
the  falsehood,  and  also  of  the  truth  of  the  libel : 
— Held,  that  they  had  not  jurisdictiom  to  hear 
this  evidence,  and  that  the  defendant  then 
swearing  as  to  the  falsehood  of  the  libel,  and  on 
which  he  was  afterwards  indicted  for  perjury, 
was  immaterial  to  the  issue  before  the  justices, 
and  that  the  evidence  ought  not  to  have  been 
given.  Reg,  v.  Toic^nsend,  4  F.  &  F.  1089  ;  10 
Cox,  C.  C.  356. 

A  justice  of  the  peace  out  of  sessions,  before 
information  filed  or  indictment  found,  has  juris- 
diction in  the  first  instance  to  issue  his  warrant 
to  apprehend  a  party  charged  on  oath  with 
publishing  a  libel,  and  to  require  him  to  find 
bail ;  and,  in  de£Eiult  of  sureties,  to  commit  him 
to  prison  to  abide  his  trial.  Butt  v.  Conunt,  4 
Moore,  195  ;  1  B.  &  B,  548  ;  Gow,  84. 

Truth  of  Libel  not  a  Subject  of  Inquiry  before 
Kagistrate.] — Upon  an  information  for  mali- 
ciously publishing  a  defamatory  libel  under  the 
5th  section  of  6  &  7  Vict.  c.  96,  the  magistrate 
has  no  jurisdiction  to  receive  evidence  of  the 
truth  of  the  libel,  inasmuch  as  his  function  is 
merely  to  determine  whether  there  is  such  a 
case  against  the  accused  as  ought  to  be  sent  for 
trial,  and  a  defence  based  upon  the  truth  of  the 
libel  under  s.  6  of  the  act  can  only  be  inquired 
into  at  the  trial  upon. a  special  plea  framed  in 
accordance  with  the  terms  of  that  section.  The 
province  of  a  magistrate  upon  a  preliminary  in- 
quiry into  a  charge  of  an  indictable  offence  dis- 
cussed. R4.'g.  V.  Carden,  5  Q.  B.  D.  1  ;  49  L.  J., 
M.  0.  1  ;  41  L.  T.  504 ;  28  W.  R.  133 ;  44  J.P.  119; 
14  Cox,  C.  C.  359. 

Upon  an  application  for  a  criminal  informa- 
tion against  the  proprietor  of  a  newspaper  for 
publishing  a  seditious  libel,  evidence  was  tendei-ed 
under  the  44  &  45  Vict.  c.  60,  s.  4,  of  the  truth  of 
the  libel,  and  that  it  was  for  the  public  benefit 
that  it  should  be  published.  The  magistrate 
refused  to  receive  such  evidence.  Upon  an  ap- 
plication to  the  Queen's  Bench  Division  for  a 
conditional  order  for  a  mandamus  to  compel  the 
magistrate  to  receive  the  evidence  so  tendered  : — 
Held,  that  no  such  matters  could  be  given  in 
evidence  at  the  trial,  and  that  therefore  the 
magistrate  was  right  in  refusing  to  admit  the 
evidence  at  the  preliminary  iuquirv.  O^Brien, 
Ex  parte,  15  Cox,  C.  C.  180  ;  12  L.  R.,  Ir.  29. 

What  Evidence  to  be  taken  before  K agis- 
trate.] — L.,  the  preprietor  of  a  newspaper,  pub- 


813 


DEFAMATION— Orrfinari/  Cases. 


814 


lished  comments  on  a  ball  given  by  S.,  who 
professed  that  it  was  for  the  friends  of  the  dra- 
matic profession.  L.,  however,  stated  that  it 
was  attended  by  prostitutes,  and  was  an  attempt 
to  sully  the  fame  of  the  stage.  L.,  being  charged 
with  libel  before  a  magistrate,  proposed  to  give 
evidence  that  loose  characters  were  present,  and 
that  the  facts  were  true  and  proijer  to  be  com- 
mented on  in  a  newspaper : — Held,  that  the 
magistrate  rightly  rejected  that  evidence,  as  it  was 
only  proper  to  be  received  at  the  trial  before  a 
jury.    Jlrg,  v.  Ilowers,  44  J.  P.  377. 

ConviotioB  and  Judgment.]  —  A  defendant 
brought  up  for  judgment  after  being  convicted 
of  publishing  a  libel  imputing  indictable  offences 
to  the  prosecutor,  cannot  be  allowed  in  mitiga- 
tion of  punishment  to  put  in  affidavits  to  prove 
the  truth  of  the  libel,  but  he  may  put  in  his  own 
affidavit,  stating  that,  at  the  time  of  publishing 
the  libel,  he  believed  its  contents  to  be  true,  and 
setting  out  reasonable  grounds  for  such  belief. 
Brx  V.  Ilalpin,  4  M.  &  R.  8  ;  9  B.  &  C.  65.  See 
also  B^g.  v.  Newman,  ante,  col.  310. 

After  judgment  on  the  defendant  for  a  libel, 
the  court  refused  to  make  an  order  on  the  pro- 
secutor to  deposit  the  original  libellous  papers 
with  the  officer  of  the  court.  Rex  v.  CatoTy  2 
East,  361. 

A  defendant  may  be  acquitted  of  printing,  and 
found  guilty  of  publishing  a  libel.  Rex  v.  WiU 
Hams,  2  Camp.  646. 

To  an  indictment  for  a  libel,  the  defendant 
pleaded  guilty,  and  entered  into  his  own  recogni- 
zance to  appear  and  receive  judgment  when 
called  npon  to  do  so  ;  and  not  to  be  called  upon 
at  all,  if  he  discontinued  to  publish  libels  on  the 
prosecutor.  The  court  refused  to  pass  judgment, 
unless  the  prosecutor  produced  an  affidavit 
stating  that  the  defendant  had  since  the  trial  pub- 
lished libels  respecting  him.  Reg,  v.  Rieha  ratan , 
8  D.  P.  C.  511  ;  4  Jur.  104. 

Where  there  was  a  general  verdict  against  the 
defendant  on  a  count  in  an  information,  a  rule 
for  arresting  judgment  was  discharged,  though 
part  only  of  the  matter  was  perhaps  libellous  ; 
but  it  might  be  a  cause  for  lessening  the  punish- 
ment.   Rex  V.  Binfield,  2  Burr.  985. 

A  criminal  information  for  libel  contained 
several  counts.  The  defendant  being  convicted, 
the  judgment  was,  that  for  the  offence  in  the 
first  count  he  should  be  imprisoned  for  two 
months  then  next  ensuing ;  for  the  offence  in 
the  second  count  two  months,  to  be  computed 
from  and  after  the  expiration  of  the  imprison- 
ment on  the  first  count ;  and  so  on.  The  third 
count  was  bad : — ^Held,  that  the  judgment  on 
that  count  must  be  reversed ;  and  that  the  im- 
prisonment on  the  fourth  count  would  commence 
from  the  expiration  of  the  imprisonment  on  the 
second.  Gregory  v.  Reg,  (Jn  error)^  5  Cox,  C,  C. 
252  ;  15  Q.  B.  974. 

Semble,  that  the  proprietor  of  a  newspaper, 
convicted  and  fined  for  the  publication  of  a  libel 
in  the  paper,  inserted  without  his  knowledge 
and  consent  by  the  editor,  cannot  recover  against 
the  editor  the  damages  sustained  by  such  con- 
viction. Qtlburn  v.  Patmore^  1  C.  M.  &  R.  73  ; 
4  Tyr.  677. 

Staying  Hearing  of  Argnment  of  Sule.] — 
A  rule  nisi  for  a  criminal  information  having 
been  obtained  against  W.  for  an  alleged  libel  on 
E.,  W.  filed  affidavits  in  answer  adducing  fresh 


charges  against  E.  Before  cause  was  shewn,  C, 
who  was  defendant  in  an  action  at  E.'s  suit  for 
libel,  pleaded  a  justification,  containing  substan- 
I  tially  the  same  matter  as  the  fresh  chai*ges 
adduced  by  W.,  and  also  matter  bringing  into 
question  the  truth  of  the  original  charge.  The 
court  refused,  on  motion  by  E.,  to  stay  the  hear- 
ing of  argument  on  the  riile  against  W.  till  the 
action  of  E.  against  C.  should  have  been  tried. 
Urg,  V.  WlUmvr,  15  Q.  B.  50. 

iv.  CoMtf, 

Of  Indictment.] — When  a  person  indicted  for 
libel  is  acquitted,  and  becomes  entitled  to  his 
costs,  under  6  &  7  Vict.  c.  96,  s.  8,  he  may 
recover  them  from  the  prosecutor  by  action. 
RicUardmn  v.  WiUU,  8  L.  R.,  Ex.  69  ;  42  L.  J., 
Ex.  68  ;  27  L.  T.  828  ;  12  Cox,  C.  C.  351. 

Where  in  an  information  for  a  libel  judgment 
is  given  for  the  defendant,  lie  is  entitled  to  re- 
cover from  the  prosecutor  the  costs  sustained  by 
reason  of  such  information,  under  6  &  7  Vict, 
c.  96,  s.  8,  although  the  only  plea  is  not  guilty, 
and  the  judge  at  the  trial  certified,  under  4  &  5 
Will.  &  M.  c.  18,  s.  2,  that  there  was  reasonable 
cause  for  exhibiting  the  indictment  or  informa- 
tion. Reg,  V.  Latimer,  15  Q.  B.  1077  ;  20  L.  J., 
Q.  B.  129  ;  15  Jur.  314. 

Ho  Appeal  from  Order  in  Taxation  ot]— The 
Court  of  Queen's  Bench  has  no  jurisdiction  to 
review  the  taxation  of  costs  of  an  indictment  for 
libel  tried  on  the  crown  side  at  the  assizes,  Reg, 
V.  Newton,  22  L.  J.,  Q.  B.  127. 


•  Of  Information.]— The  effect  of  s.  47  of  the 


Judicature  Act,  1873,  explained  by  s.  19  of  the 
Act  of  1875,  is  to  prohibit  appeals  not  only  from 
the  Court  of  Criminal  Appeal,  but  also  in  all 
criminal  matters  and  proceedings  in  the  High 
Court,  and  the  taxation  of  costs  allowed  to  a 
successful  defendant  in  a  criminal  information 
for  libel  is  a  proceeding  in  a  criminal  cause 
within  the  meaning  of  the  sections,  and,  there- 
fore, no  appeal  lies  from  an  order  of  the  Queen's 
Bench  Division  as  to  such  taxation.  R^'g,  v. 
Steel,  2  Q.  B.  D.  37  ;  46  L.  J.,  M.  C.  1 ;  35 
L.  T.  534  ;  25  W.  R.  34  ;  13  Cox,  C.  C.  354— C.  A, 

0.  Evidence. 

Xzonlpatory,  when  Allowed.]— The  provision 
in  Lord  Campbell's  Libel  Act  (6  &  7  Vict.  c.  96), 
s.  7,  as  to  allowing  exculpatory  evidence  in  answer 
to  a  prima  facie  case  of  liability  for  publication, 
being  quite  general  in  its  terms,  was  held  to 
apply  to  a  prosecution  for  the  publication  of  a 
blasphemous  libel.  Reg.  v.  Bradlaugh  (No.  2), 
15  Cox,  0.  C.  217. 

Proof  of  Publieation  in  Kewspapen— ProTiona 
to  32  ft  88  Viet.  o.  84,  s.  1.]— The  copy  of  a 
newspaper  delivered  at  the  stamp-office  is  con- 
clusive evidence  of  publication  to  sustain  an 
indictment  against  the  proprietor  for  a  libel 
contained  in  such  copy.  Rex  v.  Amphlit,  6  D. 
&  R.  125  ;  4  B.  &  C.  35. 

The  production  of  the  affidavit  filed  at  the 
stamp-office,  and  of  a  newspaper  corresponding 
with  that  therein  mentioned,  is  sufficient  proof 
of  publication  in  an  indictment  against  the  pro- 
prietor for  a  libel.  Mayne  v.  Fletcher,  4  M.  & 
R.  311  ;  9  B.  &  C.  382. 


315 


DEFAMATION— Ordmai^  Cases. 


816 


Indictment  for  causing  to  be  published  in  a  I  scribed  as  of  different  placea    Mex  t.  FranoU, 
newspaper  a  libel  on  E.    The  libel  told  a  story   4  N.  &  M.  251  ;  2  A.  &  E.  49. 


of  E.,  and  added  comments  on  the  story,  giving 
it  a  ridiculous  character.  The  editor  of  the  paper 
deposed  that  the  defendant  asked  him  to  shew 

E.  up,  and  communicated  the  story,  which  the 
editor  told  to  a  reporter  for  the  paper,  and  that 
this  story  was  substantially  what  was  published ; 
that  before  the  publication  appeared  the  de- 
fendant remarked  on  the  delay,  and  that  after 
the  article  came  out  he  expressed  his  approba- 
tion of  it : — Held,  that  a  ]ury  might  find  that 
the  defendant  authorized  the  publication  of  the 
particular  libel,  notwithstanding  the  comments 
added,  and  although  it  appeared  that  the  editor 
had  heard  the  story  before  the  defendant  told  it 
to  him.  Beg,  v.  Coojjer,  8  Q.  B.  533  ;  15  L.  J., 
Q.  B.  206. 

The  rule  established  at  nisi  prius  in  prosecu- 
tions for  libel  in  a  newspaper,  viz.  that,  after 
production  of  the  stamp-office  affidavit,  a  paper 
corresponding  with  it  in  title,  printer's  and  pub- 
lisher's name,  and  place  of  publication,  may  be 
put  in  and  read,  as  published  by  the  parties 
therein  named,  without  other  proof  on  this 
point,  applies  equally  on  motions  for  criminal 
informations.  Rex  v.  DonnUon^  4  B.  &  Ad. 
698. 

A  rule  for  a  criminal  information  against  the 
publisher  of  a  newspaper  libel  must  be  drawn  up 
on  reading  the  newspaper,  and  the  newspaper 
must  be  filed ;  otherwise  the  court  will  discnarge 
such  a  rule,  although  properly  granted  on  pro- 
duction of  a  certified  copy  from  the  stamp-office, 
under  6  &  7  Will.  4,  c.  76,  s.  8,  of  a  declaration 
by  the  defendant  that  he  is  publisher  of  a  news- 
paper therein  described,  and  on  production  of  a 
newspaper  corresponding  to  it,  which  contains 
the  libel.  Beg,  v.  Woolmer,  4  P.  &  D.  137  ;  12 
A.  &  E.  422. 

A  motion  for  a  criminal  information  for  libels 
published  in  a  newspaper  was  made  upon  affi- 
davits containing  the  stamp-office  oertificate 
verifying  the  declaration  of  publication  and 
printing  under  6  &  7  Will.  4,  c.  76,  s.  8.  The 
affidavits  also  set  forth  the  libel,  stating  it  to  be 
contained  in  a  newspaper  which  (as  appeared  by 
the  affidavits)  corresponded  with  the  description 
in  the  stamp-office  declaration.  At  the  time  of 
the  motion,  a  newspaper,  likewise  so  correspond- 
ing, was  shewn  to  the  court.  The  rule  nisi  was 
granted  ;  but  it  was  not  drawn  up  on  reading 
the  newspaper  ;  nor  was  the  newspaper  annexed 
to  the  affidavit  or  filed : — Held,  not  sufficient  at 
common  law  or  under  the  statute  ;  and  that  the 
newspaper  could  not  be  she^Ti  to  the  court  on 
moving  to  make  the  rule  absolute.    lb. 

If  an  affidavit  on  which  a  rule  nisi  is  granted 
for  a  criminal  information  for  a  libel  does  not 
swear  to  a  publication,  the  rule  cannot  be  sup- 
ported, though  the  affidavits  of  the  other  side 
admit  the  publication.  Beg,  v.  Baldwin,  3  N. 
&  P.  342  ;  1  W.,  W.  &  H.  158  ;  8  A.  &  E.  168  ;  2 
Jur.  866. 

A  statement  in  an  affidavit  that  the  defendant 
did  print  and  insert  a  libel  in  a  certain  news- 
paper, a  copy  of  which  is  annexed,  is  not  suffix 
cient  proof  of  publication  to  make  the  defendant 
liable  to  a  rule  nisi.    Ih, 

The  court  will  discharge  a  rule  for  a  criminal 
information  for  a  libel  against  the  publisher  of  a 
newspaper,  where,  in  the  affidavits  upon  which 
the  nile  had  been  obtained,  and  the  affidavits 
sworn  at  the  stamp-office,  the  defendant  was  dc 


Where  a  nei^'spaper  is  filed,  together  with  affi- 
davits, in  support  of  a  motion  for  a  criminal 
information  for  a  libel,  the  court  will  take  notice 
of  it,  if  it  corresponds  in  the  necessary  particulars 
with  the  stamp-office  affidavit,  though  it  is  not 
annexed  to  and  expressly  identified  by  any  affi- 
davit.   Ih, 


ft  88  Vict.  0.  24,  8.  1— EffiBot  of.]— The 
mode  of  proving  libels,  published  in  newspapers, 
by  the  production  of  certified  copies  of  declara- 
tions of  proprietorship,  filed  under  6  &  7  Will,  4, 
c.  76,  s.  8,  is  no  longer  available,  as  that  section 
is  repealed  by  32  &  33  Vict  c.  24,  s.  1,  per  First 
Sch^ule,  and  consequently  the  above  decisions 
are  no  longer  law. 

When  a  libel  appeared  in  a  newspaper,  and  a 
rule  nisi  for  criminal  information  against  S.,  for 
printing  and  publishing  the  libel,  was  obtained 
upon  affidavits  in  which  one  deponent  said  only 
that  copies  of  the  newspaper  had  been  pur- 
chased by  him  at  the  pubUshing-office  of  the 
paper  ;  and  another,  that  by  a  foot-note  at  the 
end  of  the  newspapers  S.  was  stated  to  be  the 

Srinter  and  publisner  of  them ;  and  that  the 
eponent  believed  that  S.  was  the  printer  and 
publisher  of  the  papers  : — Held,  that  there  was 
not  sufficient  legal  evidence  to  shew  that  he  was 
the  person  who  published  the  libel.  Beg,  v. 
Stangcr,  6  L.  R..  Q.  B.  352  ;  40  L.  J.,  Q.  B.  96  ; 
24  L.  T.  266  ;  19  W.  R.  640. 


Editor  or  Publisher.]— On  the  trial  of  two 


persons  on  an  indictment  for  publishing  blas- 
phemous libels  in  a  certain  print  or  paper,  on 
which  their  names  were  given,  one  as  printer  the 
other  as  publisher — proof  of  their  identity  with 
the  persons  whose  names  were  so  given,  or  any 
evidence  merely  connecting  them  with  the 
paper,  held,  not  sufficient  to  fix  them  with  lia- 
bility. The  7th  section  of  the  Libel  Act  (6  &  7 
Vict.  c.  76^  being  held  to  apply,  and  to  require 
evidence  tnat  they  published  the  libels,  and  not 
merely  the  papers  in  which  they  were  contained. 
Evidence  that  one  of  them  published  the  paper 
held  sufficient  prim4  facie  case  as  against  him, 
without  any  express  evidence  that  he  knew  of 
the  libels.  But  express  evidence  as  to  the  other, 
that  he  was  editor,  held  not  sufficient,  without 
evidence  that  he  directed  the  insertion  of  the 
libel.    Beg,  v.  Bamsag^  15  Cox,  C,  C.  231. 

The  defendant  first  tried,  having  originally 
published  the  paper,  and  having,  {^ter  he  had 
ceased  to  be  ostensibly  connect^  with  it,  con- 
tinued to  allow  it — ^knowing  its  character — ^to  be 
published  on  his  premises,  by  a  person  in  his 
employ,  but  who  was  allowed  (in  consideration 
of  a  r^uction  of  salary)  to  carry  on  there  a 
business  of  his  own  as  bookseller  and  newspaper 
publisher — ^the  defendant  being  occasionally  on 
the  premises,  and  knowing  that  the  paper  was 
sold  there,  though  not  proved  to  have  had  know- 
ledge of  any  particular  numbers  or  articles  in 
it,  and  not  being  shewn  to  have  had  otherwise 
any  connection  with  it  during  the  publication 
of  the  libels : — Held,  that  though  there  was  a 
prim&  facie  case  against  him,  yet  there  was  also 
a  case  in  answer  to  it,  under  the  provisions  in  the 
Libel  Act,  on  which  the  jury  might  well  acquit 
him.  B^g,  v,  Bradlaugh  (No.  2),  15  Cox,  C,  C.  217. 

Of  Fuhlioation  in  a  partioiilar  County.] — 
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Where  a  defendant  writes  and  composes  a  libel 
in  one  county,  with  an  intent  to  pablish,  and 
afterwards  publishes  it  in  another,  he  may  be 
indicted  in  either.  Rex  y.  JBurdett,  4  B.  &  a1  96. 
A  deliyeiy  of  a  sealed  letter,  inclosing  a  libel, 
at  a  poet-office,  is  a  publication  of  the  libel  there. 
Jb. 

Proof  of  Averments.] — ^An  information  for  a 
libd  stated  that  the  prosecutor  received  certain 
anonymous  letters,  and  that  of  and  concerning 
those  letters  the  defendant  published  a  libellous 
placard.  The  defendant  was  proved  to  have 
caused  the  placard  to  be  published.  In  the  pla- 
card it  was  asked  if  the  prosecutor  had  not 
received  a  certain  warning.  The  prosecutor 
stated  that  he  nnderstood  that  to  refer  to  the 
letters,  and  that  he  should  not  have  understood 
the  meaning  of  the  placard  if  he  had  not  re- 
ceived the  letters  : — Afield,  that  the  letters  might 
be  read  as  explanatory  of  the  placard,  without 
proof  of  the  handwriting  of  them.  Rex  v.  Slaney, 
^  C.  &  P.  213. 

Admiisibility  of  Xeport  of  French  Police.] — ^A 
leport  of  the  French  police  to  the  Criminal 
Investigation  Department  in  London,  stigma- 
tizing the  prosecutor  and  his  associates  as 
swindlers  and  card-sharpers,  a  copy  of  which 
was  read  by  the  defendant  to  a  &iend  of  the 
prosecutor  before  the  libel  was  published,  as 
the  materials  on  which  it  was  founded:  held 
admissible,  not  as  proof  of  the  facts  stated, 
and,  therefore,  semble,  not  in  proof  of  the 
justification,  but  under  the  general  issue  as 
leading  up  to  the  publication  of  the  libel,  and 
as  evidence  of  bona  Mes  and  honest  belief  in 
its  truth,  and  so  in  aid  of  a  defence  under  the 
general  issue,  and  semble,  that  there  was  such 
defence.    Reg,  v.  Labtmeliere,  14  Cox,  C.  C.  419. 

Proof  of  Publieatiott  generally.] — Delivery 
to  the  party  libelled  is  a  sufficient  publication  to 
support  an  indictment.  Pkillips  v.  Jaiuefi,  2 
E^.  624. 

On  the  trial  of  an  indictment  for  libel  the  only 
•evidence  of  publication  was  the  sending  it  in  a 
letter  addressed  to  the  prosecutor  himself,  and 
the  receipt  of  it  by  him  : — Held,  that  there  was 
sufficient  evidence  to  go  to  the  jury,  although 
the  indictment  contained  no  allegation  of  an 
intent  or  a  tendency  to  provoke  a  breach  of  the 
peace.    Reg,  v.  Brookey  7  Cox,  C.  C.  261. 

It  is  not  competent  to  a  defendant,  charged 
with  having  published  a  libel,  to  prove  that  a 
paper  similar  to  that  for  the  publication  of  which 
ue  is  prosecuted  was  published  on  a  former  occa- 
sion by  other '  persons,  who  have  never  been 
prosecuted  for  it.    Rex  v.  Holt^  6  T.  R.  436. 

Where  the  libel  is  contained  in  a  newspaper, 
ihe  defendant  has  a  right  to  have  read  in 
evidence  extracts  from  a  different  part  of  the 
same  paper  connected  with  the  subject  of  the 
libellous  passage.    Rex  v.  Lambert^  2  Camp.  398. 

Evidence  of  buying  a  libel  in  the  shop  of  a 
known  bookseller  is  sufficient  prim&  facie  evidence 
to  convict  him  of  publication.  Rex  v.  Almond 
5  Burr.  2686. 

If  a  libel  is  alleged  in  an  indictment  to  have 
been  published  with  intent  to  defame  certain 
magistrates,  and  also  to  bring  the  administration 
of  justice  into  contempt,  it  is  sufficient  to  prove 
a  publication  with  either  of  those  intentions. 
Rex  V.  JBvatUi  3  Stai'k.  36. 


Documents  that  may  be  given  in  Evidence.] — 
Where  a  number  of  placards  is  printed,  and  a 
party  adopts  and  used  some  of  them,  all  the  rest 
are  duplicate  originals,  and  one  of  them  may  be 
read  against  such  party,  without  notice  to  pro- 
duce.   Rex  V.  Wattoriy  2  Stark.  190. 

Other  compositions  of  the  defendant  on  the 
same  subject  may  be  produced  in  confirmation. 
Rex  V.  Pearce,  Peake,  75. 

In  an  information  for  a  libel,  imputing  im- 
proper conduct  to  A.,  as  town  clerk  of  H.,  it  was 
alleged  that  he  was  town  clerk,  and  that  it  was 
his  duty  to  issue  his  precept  for  summoning  the 
grand  jury.  The  precept  was  signed  both  by  the 
mayor  and  town  clerk : — Held,  that  this  satisfied 
the  allegation  that  he  issued  his  precept.  Rex  v. 
Hatfield,  4  C.  &  P.  244. 

Where  a  libel  refers  to  certain  other  papers, 
and  is  not  intelligible  without  those  papers  being 
read,  the  prosecutor  on  the  trial  of  an  information 
may  have  those  papers  read  to  explain  the  libel. 
Rex  V.  Slaney,  5  C.  &  P.  213. 

Proof  of  Words  spoken.] — Proof  of  words  spoken 
to  aperson  will  not  support  an  indictment  charging 
that  the  defendant  spoke  them  of  such  a  person. 
Rex  V.  Berry,  4  T.  R.  217. 

As  to  Character.] — If,  in  an  information  for  a 
libel,  the  plea  states  that  the  prosecutor,  who  had 
been  a  Dominican,  had  earned  the  reputation  of 
a  scandalous  friar,  a  witness  for  the  defendant 
may  be  asked  as  to  the  prosecutor's  moral 
character.  Reg,  v.  Netvman,  3  C.  &  E.  252  ; 
Dears.  C.  C.  85  ;  1  El.  &  Bl.  268  ;  22  L.  J.,  Q.  B. 
156  ;  17  Jut.  617. 

Allegation  that  Letter  was  published  to  Iigore 
— Letter  sent  to  Prosecutor  only.] — An  allega- 
tion, that  a  letter  was  written  with  intent  to 
injure  the  prosecutor  in  his  profession,  cannot  be 
supported  if  the  letter  was  sent  only  to  the 
prosecutor.    Rex  v.  Wegener,  1  Stark.  543. 

Vestry  Book— Evidence  of  Notice  in.] — ^An  in- 
dictment for  a  libel  on  the  treasurer  of  the 
parish  of  Greenwich,  contained  unnecessarily 
an  averment  that  he  was  duly  appointed 
treasurer ;  an  entry  in  the  vestry-book,  stating 
that  the  prosecutor  was  elected  at  a  vestry 
duly  held  in  pursuance  of  notice,  was  evidence 
that  notice  had  been  given,  without  which,  by 
a  particular  statute,  the  election  would  have 
been  void.    Rex  v.  Martin,  Camp.  100. 

Affidavits  Kecessary  for  Application.]— It  is  an 

invariable  iTile  not  to  grant  an  information  for  a 
libel,  without  an  exculpatory  affidavit,  unless 
where  the  party  libelled  is  abroad  at  a  great 
distance,  or  the  subject-matter  of  the  charge  is 
general  imputation,  or  an  accusation  of  criminal 
Einguage  held  in  parliament.  Rex  v.  Ifasioell, 
1  Dougl.  387. 

It  is  a  general  rule  that  the  court  will  not  grant 
an  information  for  a  private  libel,  charging  a 
particular  offence,  unless  the  prosecutor  will 
deny  the  charge  upon  oath.  Rex  v.  Miles,  1 
Dougl.  284. 

An  affidavit  to  found  a  motion  for  a  criminal  in- 
formation for  a  libel  must  distinctly  negative  the 
charge,  unless  the  party  libelled  is  abroad,  or  the 
charge  is  general.    Rex  v.  W?'ight,  2  Chit.  162. 

Although  a  party  applying  for  a  criminal  infor- 
mation must  shew  himself  to  be  an  innocent 
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party,  yet  the  court  made  a  rule  absolute  for 
such  information  against  the  publisher  of  a  libel, 
•which  affected  several  parties,  notwithstanding 
that  the  character  of  the  person  principally 
attacked,  and  on  whose  affidavit  the  rule  nisi  had 
been  obtained,  was  impeached  on  shevring  cause. 
Meff,  V.  Gregory,  1  P.  &  D.  110;  8  A.  &  E. 
907. 

A  rule  nisi  for  a  criminal  information  for  a 
libel  was  discharged,  on  an  affidavit  made  by  a 
person  who  swore  to  the  truth  of  the  libel.  This 
person  was  indicted  for  perjury ;  the  bill  was 
found,  and  he  absconded.  It  appeared  from  the 
affidavits  of  several  persons  that  the  former 
affidavit  was  entirely  untrue.  The  court,  under 
these  circumstances,  granted  another  rule  nisi 
for  a  criminal  information,  and  made  it  absolute. 
Rex  v.  £ve,  1  N.  &  P.  229  ;  5  A.  &  E.  780 ;  2  H. 
&  W.  450. 


II.    SLANDER    OF   TITLE. 

Kalioe  Kecessary  to  maintain  Action.] — There 
must  be  malice,  cither  express  or  implied,  to 
maintain  an  action  for  slander  of  title.  Hargrave 
V.  Le  Jireton,  4  Burr.  2422. 

In  an  action  for  slander  of  title,  where  it  is 
necessary  for  the  plaintiff  to  prove  malice,  the 
court  will  not  infer  malice  from  the  defendant 
having  put  a  wTong  construction  on  a  compli- 
cated act  of  parliament.  Pater  v.  Baker,  3  C.  B. 
831 ;  16  L.  J.,  C.  P.  124  ;  11  Jur.  370. 

Lease — Statement  as  to.] — A  lease,  in  which 
was  a  proviso  for  re-entry  if  the  rent  was  in  arrear 
twenty-eight  days,  being  exposed  to  sale  by  the 
assignee,  and  rent  being  then  In  arrear,  the  lessor 
announced  at  the  sale,  that  the  vendors  could  not 
make  a  title,  in  consequence  of  which,  bidders 
who  came  to  buy  went  away ;  he  afterwaixls 
offered  lOOZ.  for  the  lease,  but  subsequently  re- 
covered the  premises  in  ejectment : — Held,  that 
no  action  for  slander  of  title  lay  against  him. 
Smith  V.  Spoaner,  3  Taunt.  246. 

The  defendant  may  give  evidence  under  the 
general  issue,  that  he  spoke  the  words  claiming 
title  in  himself.    lb. 

An  attorney  of  a  party  claiming  title  to  pre- 
mises put  up  to  sale  is  not  liable  in  an  action  of 
slander  of  title,  if  he  bonft  fide,  though  without 
authority,  makes  such  objections  to  the  other's 
title  as  his  principal  would  have  been  authorized 
in  making.     Wat8a7i  v.  Reynold9,  M.  &  M.  1. 

Bond— Absence  of  Kalioe.]  —  The  plaintiff 
having  advertised  for  sale  a  bond  executed  to 
him  by  the  defendant  as  a  surety,  the  payment 
of  which  had  been  resisted  in  a  long  course  of 
litigation,  in  which  the  validity  of  the  bond  had 
been  disputed ;  the  defendant,  pending  a  suit  in 
error,  publish^  among  the  persons  assembled  to 
bid  for  the  bond  at  an  auction,  a  statement  of  all 
the  circumstances  under  which  the  bond  was 
given,  and  alluding  to  the  plaintiff,  concluded, 
"  His  object  is  either  to  extract  money  from  the 
pocket  of  an  unwary  purchaser,  or,  what  is  more 
likely,  by  his  threat  of  publication,  to  extort 
money  from  me :  " — Held,  that  this  exceeded 
the  latitude  allowed  for  privileged  communica- 
tions, or  observations  on  titles  by  a  party  in- 
terested, and  that  it  w^as  a  libel,  although  no  ex- 
press malice  was  proved.  Robertson  v.  JW-Do  uga  II ^ 
4  Bing.  670  ;  1  M.  &  P.  692  ;  3  C.  &  P.  250, 


Imputing  Insanity  to  Person  firom  wliom 
Vendor  Boaght.] — In  an  action  for  slander  of 
title  conveyed  in  a  letter  to  a  person  about  ta 
purcJiase  an  estate  of  the  plaintiff,  imputing 
insanity  to  Y.,  from  whom  the  plaintiff  pur- 
chased it,  and  that  the  title  would  therefore  be 
disputed,  per  quod,  the  person  refused  to  com* 
plete  the  purchase  : — Held,  that  the  defendant^ 
who  had  married  the  sister  of  Y.,  who  was  heir- 
at-law  to  her  brother,  in  the  event  of  his  dying' 
without  issue,  was  not  to  be  considered  as  a  mere 
stranger ;  and  that  the  question  for  the  jury  was 
not  whether  they  were  satisfi&d,  as  men  of  good 
sense  and  good  understanding,  that  Y.  was  insane^ 
or  that  the  defendant  entertained  a  persuasioib 
that  he  was  insane,  upon  such  grounds  as  would 
have  persuaded  a  man  of  sound  sense  and  know- 
ledge of  business,  but  whether  he  acted  bon^  fide 
in  the  communication  which  he  made,  believinj;: 
it  to  be. true,  as  he  judged  according  to  his  own 
understanding,  and  under  such  impressions  as  his 
situation  and  character  were  likelv  to  beget, 
Pitt  V.  Donovan,  1  M.  &  S.  639. 

Shares  in  ICine.] — The  plaintiff  being  possessed 
of  shares  in  a  silver  mine,  the  defendant  pub- 
lished that  the  "  Petition  in  a  bill  filed  in  the 
Court  of  Chancery  against  the  plaintiff  and* 
certain  other  persons,  as  shareholders  in  the  mine, 
for  an  account  and  injunction,  had  been  grantetl 
by  the  vice-chancellor,  and  that  persons  duly 
authorized  had  arrived  on  the  workings : " — 
Held,  that  the  publication  was  not  a  libel  on  the- 
plaintiff  or  on  his  business,  but  a  mere  slander  of 
his  title  to  the  shares.  3falachy  v.  SojK^r,  3  Bing.. 
N.  C.  371  ;  3  Scott,  725  ;  2  Hodges,  217. 

Direction  to  Jury.]— The  defendant,  who  was 
the  ground  landlord  and  remainder-man  of  a 
lease  of  premises  of  which  the  plaintiff  was- 
assignee,  stated  at  an  auction  where  the  lease 
and  assignment  were  put  up  for  sale,  that  all  the 
covenants  of  the  lease  had  been  broken,  that  he 
had  served  a  notice  in  ejectment,  and  that  the- 
premises  would  cost  70/.  to  repair.  Some  of  the 
covenants  had  been  broken,  and  others  not.  The 
effect  of  the  statement  was  that  the  lease  and 
assignment  were  sold  for  a  lower  price  than  they 
otherwise  would  have  produced.  In  an  action 
for  slander  of  title  the  judge  directed  the  jury 
that  the  only  question  was,  whether  the  defen- 
dant had  said  anything  untrue  about  the  lease, 
and  that  if  he  had  made  misrepresentations,  the 
plaintiff  was  entitled  to  recover  : — Held,  that 
this  was  a  misdirection,  the  proper  question  being 
whether  that  part  of  the  defendant's  statement 
which  was  false  was  alse-malicious  and  produc- 
tive of  damage  to  the  plaintiff.  Brook  v.  Raid, 
4  Ex.  621;  19  L.  J.,  Ex.  114. 

Will.] — In  an.  action  for  slander  of  title,  the 
defendant  having  issued  an  advertisement,  offer-  - 
ing  a  reward  for  the  production  of  a  will  of  a 
deceased  pei-son  whose  property  the  plaintiff  was 
about  to  sell,  as  administrator,  after  having  been 
told  by  the  attorney  for  the  deceased  that  there 
was  no  will: — Held,  that  the  question  was 
whether,  after  this,  he  had  an  honest  and  reason-  - 
able  belief  that  there  was  a  wUl.  Atkins  v, 
Perrtn,  3  F.  &  F.  179. 

False  Statement  as  to  Bill  of  Sale.!— A.  died 
possessed  of  furniture  in  a  becrshop.  His  widow, 
without  taking  out  administration,  continued  in 
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po0K83ion  of  the  beershop  for  three  or  four  jears 
and  then  died,  having  whilst  so  in  possession 
oonTejed  all  the  famitnre  bj  a  bill  of  sale  to  her 
landlords  by  way  of  secnrity  for  a  debt  she  had 
contracted  with  them.  After  the  widow*s  death 
the  plaintifE  took  oat  letters  of  administration  to 
her  hnsband's  estate,  and  informed  the  defendant, 
the  landlords*  agent,  that  the  bill  of  sale  was  in- 
Taild,  as  the  widow  had  no  title  to  the  furniture. 
Subsequently  the  plaintiff  was  about  to  sell  the 
furniture  by  auction,  when  the  defendant  inter- 
posed to  forbid  the  sale,  and  said  that  he  claimed 
the  goods  for  his  principals  under  a  bill  of  sale. 
On  proof  of  these  facts  in  an  action  for  slander 
of  title,  the  plaintiff  was  nonsuited  : — Held,  that 
the  mere  fact  of  the  defendant  having  been  told 
before  the  sale  that  the  bill  of  sale  was  invalid, 
was  no  evidence  of  malice  to  be  left  to  the  juiy, 
and  that  the  plaintiff  was  therefore  properly 
nonsuited.  Steward  v.  Yitun^,  5  L.  R.,  C.  P. 
122  ;  39  L.  J.,  C.  P.  85  ;  22  L.  T.  168  ;  18  W.  R. 
492. 

Ptnonal  Chattels.] — The  action  for  slander  of 
title  applies  not  only  to  cases  where  the  false 
and  malicious  assertion  relates  to  real  property, 
but  where  it  relates  to  personal  chattels.  Wren 
v.  Weild,  4  L.  R.,  Q.  B.  730  ;  38  L.  J.,  Q,  B.  327  ; 
10  B.  &  S.  51. 

When  a  person  claims  a  right  in  himself, 
which  he  intends  to  enforce  against  a  purchaser, 
he  is  entitled,  and  in  common  fairness  bound,  to 
give  the  intended  purchaser  warning  of  his  in- 
tention, and  no  action  lies  for  giving  such  pre- 
liminary warning,  unless  it  can  be  shewn,  either 
that  the  threat  was  made  mal&  fide,  only  with 
the  intent  to  injure  the  vendor,  and  without  any 
purpose  to  follow  it  up  by  an  action  against  the 
purchaser,  or  that  the  circumstances  were  such 
as  to  make  the  bringing  an  action  altogether 
wrongful.    Ih, 

The  plaintiffs  alleged  in  their  declaration  that 
the  defendant  falsely  and  maliciously  wrote  to 
and  told  persons,  who  had  bought  certain  ma- 
chines of  the  plaintiffs,  that  the  machines  were 
infringements  of  the  defendant's  patents,  and 
that  the  defendant  claimed  royalties  for  the  use 
of  the  machines,  and  that  if  they  iised  the  ma- 
chines without  paying  royalties,  he  should  take 
legal  proceedings.  The  plaintiffs  offered  to 
prove  various  specifications  and  machines,  exist- 
ing before  the  date  of  the  defendant's  patent,  to 
shew  that  his  specification  claimed  matters  that 
were  not  new,  and  also  that  the  defendant  had 
used  them.  The  judge  ruled  that,  as  the  defen- 
dant's patent  was  still  subsisting,  and  not  set 
aside,  on  scire  facias  or  otherwise,  the  evidence 
was  immaterial,  and  directed  a  nonsuit : — Held, 
that  the  ruling  of  the  judge  was  right.    Ih, 

Trade  Goods.]— To  publish  of  a  tradesman 
falsely  and  without  lawful  occasion,  that  the 
goods  in  which  he  trades  are  inferior  in  quality 
to  similar  goods  in  which  his  rivals  trade,  is 
actionable  if  special  damage  results.  Western 
Ontnties  Manure  Company  v.  Latves  Chemical 
Manure  Company,  9  L.  R.,  Kx.  218  j  43  L.  J., 
Ex.  171  ;  23  W.  R.  5. 

Copyright— Bongs.]— The  plaintiffs,  vocalists, 
advertised  in  a  theatrical  newspaper  as  follows  : 
— "  The  Sisters  Hartridge  have  great  pleasure  in 
thanking  Messrs.  Chappell  &  Co.,  Messrs.  Metz- 
ler  and  Co."  (music  publishers),  "and  others, 

VOL.  III. 


for  their  kind  unhesitating  permission  to  sing 
any  mor^eaux  from  their  musical  publications.'* 
The  defendant,  who  was  interested  as  agent  for 
the  proprietors  of  the  stage-right  of  certain  songs 
published  by  the  firms  mentioned,  wrote  to  the 
proprietors  of  two  music-halls  at  which  the  plain- 
tifEs  were  engaged  to  sing,  to  the  effect  that  the 
advertisement,  if  relied  upon  in  eveiy  particular, 
was  calculated  to  lead  tnem  to  incur  penalties 
under  the  Copyright  Act,  inasmuch  as  the  pub- 
lishers named  had,  in  some  Instances,  no  power 
to  give  the  alleged  permission,  and  insinuating 
that  music-hall  singing  was  not  calculated  to 
create  a  demand  for  their  musical  publications  : 
— Held,  that,  Inasmuch  as  the  letters  were  rea- 
sonably susceptible   of    a    construction  which 
would  make  them  libellous,  the  opinion  of  the 
jury  ought  to  have  been  taken  upon  their  mean- 
ing.    Hart  v.  Wall,  2  C.  P.  D.  146 ;  46  L.  J., 

C.  P.  227  ;  25  W.  R.  373. 

Infringement  of— Wool  Pattern  taken  firom 
Engraying.] — D.,  the  proprietor  of  a  periodical, 
published  with  his  Christmas  number  a  pattern 
for  wool-work,  consisting  of  the  figiues  in 
Millais'  picture,  "llie  Huguenot,"  with  a 
different  background.  The  pattern  appeared 
not  to  have  been  taken  from  the  original  picture^ 
but  to  have  been  made  by  help  of  a  fine  engrav- 
ing published  in  1857.  The  pattern,  as  usual 
in  patterns  of  this  kind,  was  a  mosaic,  built 
up  of  small  coloured  squares.  B.,  who  was  the 
owner  of  the  copyright  in  the  engraving,  but 
was  not  owner  of  the  picture,  issued  a  circular : 
"  We  give  you  notice  that  if  you  sell,  &c.,  any 
copy  of  our  subject,  'The  Huguenot,'  without 
the  stamp  or  imprint  of  our  firm,  in  whom  the 
sole  subsisting  copyright  exists,  that  all  such  un- 
stamped copies  aro  imitations  and  unlawfully 
made."  D.  thereupon  brought  an  action  against 
B.  for  damages,  and  an  injunction  in  respect  of 
the  allied  slander  of  his  title.  B.,  by  counter- 
claim, claimed  an  injunction  against  the  sale  of 
the  pattern,  and  penalties  in  respect  of  the  in- 
fringement of  his  copyright : — Held,  by  Bacon, 
V.-C,  that  the  pattern  was  an  infringement  of 
B.'s  copyright,  and  that  he  was  entitle^l  to  the 
statutory  penalty  of  5*.  for  every  copy  sold  by 

D.  But  held,  on  appeal,  that  a  pattern  of  this 
description  was  not  a  copy  of  the  engraving 
within  the  meaning  of  7  Geo.  3,  c,  38,  and  17 
Geo.  3,  c.  57,  as  it  did  not  copy  or  imitate  any- 
thing which  constituted  the  work  of  the  en- 
graver; and  that  the  counter-claim  ought,, 
therefore,  to  have  been  dismissed.  Dicks  v^ 
Brooke,  15  Ch.  D.  22 ;  49  L.  J.,  Ch,  812 ;  4a 
L.  T.  71  ;  29  W.  R.  87. 

Libel  Injurious  to  Trade— Bestraining  PubK 
lication  of,  by  iBganotion.]— Joseph  Thorley 
died  in  1876,  having  for  years  carried  on  th& 
manufacture  of  a  condiment  well  knoTin  as 
"Thorley's  Food  for  Cattle."  His  executors 
continued  his  business.  In  1877  a  company  was 
formed  for  manufacturing  the  same  article,  and 
employed  a  brother  of  Joseph  Thorley  who  was 
acquainted  with  the  secret  of  the  manufacturo. 
The  executors  published  in  the  newspapers  an 
advertisement  warning  the  public  that  any  food 
purporting  to  be  Thorley's  food  for  cattle,  and 
not  signed  *'  Joseph  Thorley,"  was  not  the  manu- 
facturo of  the  establishment  carrying  on  business 
as  Joseph  Thorley,  the  proprietors  of  which  were 
alone  possessed  of  the  secret  for  compounding 
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the  food.  The  executors  also  issued  a  ciicular  to 
their  eofitomers  warning  them  against  the  course 
pursued  bj  the  company  *'in  seeking  to  foist 

rn  the  public  an  article  which  they  pretend  is 
same  as  that  manufactured  by  the  late  Joseph 
Thorley.'*  The  court  came  to  the  conclusion 
that  there  was  no  substantial  difference  between 
the  food  sold  by  the  executors  and  that  sold  by 
the  company : — Held,  that  the  advertisement  and 
circular  contained  untrue  representations  calcu- 
lated to  injure  the  company  in  their  trade,  and 
that  the  issuing  of  them  ought  to  be  restrained 
by  injunction.  Thorley^s  Ootttle  Food  Company 
▼.  M4U9em,  14  Oh.  D.  763  ;  42  L.  T.  851 ;  28 
W.  B.  966— C.  A.  Affirming  41  L.  T.  648 ;  28 
W.  R.  296. 

The  court  has  now  jurisdiction  to  restrain  by 
injunction  the  publication  of  a  libel  injurious 
to  trade.  Thomas  v.  Williams,  14  Ch.  D.  864 ; 
49  L.  J.,  Ch.  605  ;  43  L.  T.  91  ;  28  W.  B.  983. 

See  also  eases^  ante,  col.  276. 

Proof  Koooifarj  in  order  to  obtain  In- 

juaotioB.] — In  order  to  obtain  an  injunction  in 
such  a  case  it  is  sufficient  for  the  plaintiff  to 
shew  that  the  libel  is  calculated  to  injure  his 
trade ;  it  is  not  necessary  that  he  should  prove 
actual  damage.    lb, 

IiyunotioB— When  granted— Damages.] — The 

holder  of  a  patent,  the  validity  of  which  is 
not  Impeachea,  who  issues  notices  against  pur- 
chasing certain  articles,  alleging  that  they  are 
infringements  of  his  patent  and  threatening 
legal  proceedings  against  those  who  purchase 
them,  is  not  liable  to  an  action  for  damages  by 
the  vendor  of  those  articles  for  the  injury  done 
to  the  vendor*s  trade  by  his  issuing  them,  pro- 
vided they  are  issued  bonft  fide  in  the  belief  that 
the  articles  complained  of  are  infringements  of 
his  patent.  Nor  is  he  liable  to  be  restrained  by 
injunction  from  continuing  to  issue  them  until  it 
is  proved  that  tliey  are  untrue,  so  that  his  fur- 
ther issuing  them  would  not  be  honk  fide.  HaU 
sey  V.  Brotherhood,  19  Ch.  D.  386  ;  61  L.  J.,  Ch. 
233  ;  45  L.  T.  640  ;  30  W.  R  279— C.  A.  Affirm- 
ing 15  Ch.  D.  514  ;  49  L,  J.,  Ch.  786 ;  43  L.  T. 
366 ;  29  W.  R.  9. 

Interlocutory  Iigonction.]— To  obtain  an 

interlocutory  injunction  restraining  the  defen- 
dant from  issuing  circulars,  &c.,  stating  the 
wrongful  user  by  the  plaintiiOE  upon  his  manu- 
factured articles  of  labels  claimed  by  the  defen- 
dant, and  from  threatening  the  plaintiff's  cus- 
tomers with  legal  proceedings  for  selling  his 
articles  bearing  the  labels  in  question,  the  plain- 
tiff must  sati^  the  court  that  the  statements 
in  the  circulars,  &c.,  complained  of  are  in  fact 
untrue.  The  fact  that  the  defendant  having 
commenced  actions  against  the  plaintiff  and  his 
customers  for  injunctions  restraining  the  wrong- 
ful user  of  the  labels  in  question,  had  not  thought 
fit  to  move  for  interlocutory  injunctions,  held  to 
be  no  ground  by  itself  for  granting  the  plamtiff 
the  injunction  sought  for.  Anderson  v.  Liehig's 
Extract  of  Meat  Company,  45  L.  T.  757. 

Kala  fides— Untrue  Statements.]— Where 


a  plaintiff  brings  an  action  to  restrain  a  defen- 
dant from  issuing  notices  to  the  plaintiff's  cus- 
tomers that  the  plaintiff  in  selling  goods  is 
infringing  the  defendant's  patent  rights,  it  is  for 
the  plaintiff  to  prove  that  the  defendant's  state- 


ments are  false  ;  and  if  no  mala  fides  is  proved, 
and  no  damages  could  be  obtained,  the  court  will 
not  grant  the  injunction.  If  in  a  judicial  pro- 
ceeding the  statements  are  proved  to  be  false  in. 
fact,  an  injunction  would  oe  granted  against 
continuing  them,  as  that  would  be  acting  mal& 
fide.    Bnmett  v.  Tak,  45  L.  T.  743. 


DEL   CREDERE   AGENT. 


See  PRINCIPAL    AND   AGENT. 


DELIVERT  ORDER. 


See  SALE. 


DEMURRAGE. 


See  SHIPPING. 


DEMURRER. 


See  PRACTICE. 


DENTISTS. 

See  MEDICINE    and    MEDICAL 
PRACTITIONERS. 


DEPOSIT   NOTE. 

See  BILLS    OF    EXCHANGE. 
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L  Befobe  Magistbates.— iS^tf  Criminal 
Law, 
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DESIGNS. 

See  COPYBIGHT. 


DETINUE. 

I.  ACTIOH  FOB. 

1.  Jii  what  CoJtei. 

a.  For  Goods,  825. 

b.  For  Deeds  and  Seenrities,  326. 
e.  For  Letters,  828. 

2.  On  JHittreeseii,  828. 

3.  Partiee  to  Sue,  328, 

4.  Statute  of  Limitativns,  B29. 

5.  Pleadings. 

a.  Deeiaratioii,  829. 

b,  PloM  and  Eridenoe,  330. 

e.  Paying  Money  into  Court,  331. 

6.  Staying  Proceeding*,  332. 

7.  IMmages  and  Costs,  332. 

8.  Judgment  and  Execution,  333. 

II.  COMPELLINa    DELIVEBY    OP    CHATTELS 

OB  OoODS  Detained,  334. 


I.  ACTION  FOB. 

1.  In  what  Cabes, 

a.  Vox  Goods. 

Adfldttiag  PosMMion.]— If  a  person,  who  writes 
an  answer  to  a  demand  made  upon  another  per- 
son of  certain  things,  saying,  that  he  has  got  them, 
and  thereby  induces  the  claimant  to  bring  an 
action  against  him,  he  is  liable  to  such  claimant 
in  detinue,  althongh  it  does  not  appear  that  he 
had  the  general  controlling  power  over  the  things. 
Kail  V.  White,  3  C.  &  P.  136. 

Tmiitiiig  on  Baeeipt.] — A  person  having  in  his 
possession  the  goods  of  another,  whom  he  knows 
to  be  the  owner,  has  no  right  to  detain  them 
until  he  has  a  written  receipt  for  them.  Bamett 
V.  Crfstal  Palace  Comjpany,  2  F.  &  F.  443  ;  4  L. 
T.403. 

mxiag  Ooatraet.]— Where  goods  are  hired  at 
a  certain  rate  per  month,  and  are  to  be  returned 
whenever  demanded,  the  owner  may  demand 
them  back  in  the  middle  of  a  month,  and,  on 
refusal  to  return,  may  maintain  detinue.  Leader 
V.  Bhye,  2  F.  &  F.  399. 

B«pl6dging  by  Pledgee.]— If  a  pledgee  re- 
pledges,  the  original  pledgor  cannot  maintain 
'detinue  against  the  sub-pledgee  without  having 
paid,  or  being  ready  and  willing  to  pay,  the 
^ginal  debt,  to  secure  which  the  pledge  was 
given.  Donald  v.  SuchVng,  1  L.  B.,  Q.  B.  586  ; 
55  L.  J.,  Q.  B.  232  ;  12  Jur.,  N.  S.  795  ;  14  L.  T. 
772 ;  15  W.  B.  13. 

lisn.] — A.  left  a  picture,  which  was  his  pro- 
perty, in  the  rooms  of  C,  an  auctioneer.  B.  was 
m  company  with  A.  when  he  went  to  C.*s  rooms 
with  the  picture.  B.  owed  C.  8/.,  and  had  ad- 
vanced A.  some  money  upon  the  picture.  When 
A.  wanted  his  picture  back,  and  offered  to  pay 


for  the  warehouse  room,  C.  said  the  cost  of  keep- 
ing the  picture  was  6s, ;  but  that  he  would  not 
deliver  it  up  unless  he  was  paid  B.*s  debt  in 
addition  to  that  sum:— Held,  a  waiver  of  the 
demand  for  warehouse  room,  and  that  detinue 
would  lie  by  A.  against  C.  for  the  picture,  without 
any  offer  to  pay  for  the  cost  of  keeping  it.  Dirks 
V.  Richards,  Car.  &  M.  626  ;  5  Scott,  N.  B.  534  ; 
4  M.  &  O.  574  ;  6  Jur.  562. 

0.  employed  T.  to  convey  in  his  barge  a  quan- 
tity of  copper  ore  from  Liverpool  to  Birkenhead, 
and  to  deliver  the  same  to  L.,  who  had  undertaken 
to  indemnify  C.  from  all  risk  in  the  transit.  The 
baiffe  having  sunk  owing  to  stress  of  weather,  T. 
applied  to  C.  to  know  whether  he  should  raise 
the  ore.  The  answer  was  that  he  must  ask  L. 
L.  said,  "  I  am  insured,  ask  the  insurer,"  which 
he  did,  and  received  an  order  to  raise  it : — Held, 
that  C.  had  done  nothing  to  estop  him  from 
bringing  detinue,  and  that  as  he  never  employed 
T.  to  raise  the  ore,  the  latter  could  have  no  lien 
upon  it,  neither  could  he  recover  as  against  0. 
for  salvage  or  general  average.  Castellain  v. 
Thomjtson,  7  L.  T.  424  ;  11  W.  B.  147. 

Polies  Superintendent]  —  The  plaintiff  was 
tried  and  acquitted  on  a  chai^  of  stealing  a 
diamond  ring  and  pin  found  on  his  person.  A 
superintendent  of  police,  into  whose  hands  the 
goods  had  come  in  the  ordinaiy  course  of  proceed- 
ings, did  not  deliver  the  goods  to  the  plaintiff, 
but  within  a  reasonable  time  applied  to  a  metro- 
politan police  magistrate,  under  2  &  3  Vict.  c.  71, 
s.  29,  for  an  order  as  to  how  he  was  to  dispose  of 
the  goods.  The  magistrate,  after  hearing  evi- 
dence, including  that  of  the  plaintiff,  adjourned 
the  hearing  to  a  day  not  yet  expired.  In  an 
action  for  the  detention  and  conversion  of  the 
goods  against  the  superintendent: — Held,  that 
he,  having  within  a  reasonable  time  proceeded  in 
accordance  with  the  provisions  of  the  act  to  place 
the  matter  in  the  hands  of  the  magistrate,  was 
not  liable.  Bullock  v.  Dunlap,  2  Ex.  D.  43  ;  46 
L.  J.,  Ex.  150 ;  35  L.  T.  635 ;  25  W.  B.  98. 
Affirmed  on  appeal,  13  Cox,  C.  C.  867  ;  36  L.  T. 
194  ;  25  W.  B.  293— C.  A. 


Sale  to  Third  Parties.]  — Detinue  will  lie 
though  the  defendant  has  bon&  fide  sold  the 
chattel  before  action.  J&nes  v.  Dmole,  1  D.,  1^. 
8.  391  ;  9  M.  &  W.  19  ;  11  L.  J.,  Ex.  52. 


»tor.] — ^But  it  cannot  be  maintained 
by  an  administrator  against  a  person  who  has  had 
possession  of  the  goods  of  the  intestate,  but  has 
ceased  to  hold  them  prior  to  the  grant  of  ad- 
ministration. Crmsfield  v.  Such,  8  Ex.  825  ;  22 
L.  J.,  Ex.  325. 

b.  for  Deeds  and  Seonritiee. 

Lett  by  Solieitor.] — In  an  action  by  a  clienf 
against  Us  attorney  for  detaining  his  title-deed, 
which  had  come  into  his  possession  in  his  capa- 
city of  attorney  to  his  client,  it  is  no  excuse  for 
him  to  plead  that  he  has  lost  the  deed.  B^eve  v. 
Palmer,  5  C.  B.,  N.  S.  91 ;  28  L.  J.,  C.  P.  168  ; 
5  Jur.,  N.  S.  916— Ex.  Ch. 

Mortgage.]  ~L.  conveyed  to  the  plaintiff,  by 
way  of  mortgage,  land,  and  deposited  with  him 
an  indenture  conveying  the  land  from  G.  to  T., 
and  also  a  document  purporting  to  be  an  inden- 
ture, by  which  the  land  was  conveyed  by  T.  to  L. 
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This  document  was,  in  fact,  a  forgery.  L.  after- 
wards deposited  with  the  defendant,  by  way  of 
equitable  mortgage,  a  document  purporting  to  be 
the  conveyance  from  G.  to  T.,  but  which  was,  in 
fact,  a  forgery,  and  also  the  genuine  indenture 
of  conveyance  from  T.  to  L. : — Held,  that  the 
plaintiff  might  maintain  detinue  against  the  de- 
fendant for  the  recovery  of  the  latter  indenture. 
Kewtofh  V.  Beck,  3  H.  &  N.  220 ;  27  L.  J.,  Ex. 
272  ;  4  Jur.,  N.  S.  340. 

Verbal  0ift.] — A  private  act  of  parliament 

enacted  *'  that  eveiy  transfer  of  Bristol  and 
Exeter  Railway  mortgages  shall  be  by  d^  duly 
stamped."  A.  having  in  his  lifetime  given,  by 
word  of  mouth  and  delivery,  to  B.  two  sudfi 
mortgages  or  debentures  : — Held,  that  assuming 
the  property  in  the  mortgage  debts  did  not  pass 
by  sucn  gift,  nevertheless  that  A.'s  executor 
could  not  maintain  detinue  for  the  documents 
against  B.  Barton  v.  Gainer,  3  H.  &  N.  387  ; 
27  L.  J.,  Ex.  390 ;  4  Jur.,  N.  S.  715. 

Bailway  Sorip.] — Where  a  defendant,  after 
signing  an  acknowledgment  that  certain  railway 
scrip  £id  been  lodged  in  his  hands  by  the  plain- 
tiff, and  was  to  be  redelivered  to  him  on  request, 
wrongfully  detained  the  scrip  for  a  considerable 
time,  so  thf^  its  market  value  had  been  much 
diminishedj  and  did  not  redeliver  it  until  after 
action : — Held,  that  the  action  was  rightly  brought 
in  detinue,  as  the  term  "  lodged "  implied  that 
the  identical  scrip  was  to  be  returned.  Archer 
V.  Williams,  2  C.  &  K.  26. 

Promissory  Koto.] — ^A  promissory  note  having 
Ijeen  saed  upon  in  a  county  court,  and  the  money 
paid  into  court,  and  a  demand  made  for  the 
cancelled  note  after  the  holder  had  notice  of  the 
payment,  but  before  he  had  had  time  to  take  the 
money  out  of  court : — Held,  that  his  refusal  to 
give  up  the  note  did  not  constitute  a  detention. 
Norton  v.  BlacMc,  13  W.  R.  80. 


Lease    given    as    Seeurity.]  —  Brewers 

agreed  to  lend  C,  a  publican,  150f.  on  his  pro- 
missory note,  payable  on  demand,  with  interest ; 
C.  depositing  a  lease  of  premises  in  his  occupa- 
tion as  security  for  the  repayment  of  the  150/. 
and  interest ;  the  brewers  agreeing  not  to  call  for 
repayment  of  the  money  for  two  years,  on  con- 
dition that  the  interest  and  the  rent  of  the  pre- 
mises were  duly  paid,  and  all  beer  consumed  or 
sold  on  the  premises  be  bought  of  them,  and  paid 
for  regularly ;  and  in  case  of  any  of  the  condi- 
tions remaining  unperformed  after  fourteen 
days'  notice,  the  brewers  to  ^  at  liberty  imme- 
diately to  put  the  note  in  force,  and  if  not  paid, 
with  costs  and  any  interest  due,  to  sell  the  lease  ; 
the  expenses  of  the  sale  and  the  principal  and 
interest  to  be  deducted  from  the  proceeds,  as  also 
any  account  due  and  owing  for  beer: — Held, 
that,  on  tender  of  the  amount  of  the  note  and  in- 
terest, C.  was  entitled  to  have  the  lease  returned 
to  him ;  and  that  the  brewers  had  no  right  to 
retain  the  lease  on  account  of  any  smn  due  for 
beer  supplied  since  the  agreement,  the  lease  being 
deposited  under  the  agreement  as  a  security  for 
the  150Z.  and  interest  only.  Chilton  v.  Cur- 
Hngton,  15  C.  B.  95  ;  24  L.  J.,  C.  P.  10 ;  1  Jur., 
N.  S.  89. 

Not  Maintainable  after  DeUTexy  to  Stake- 
older.] — Detinue  does  not  lie  against  the  maker 


of  a  promissory  note  after  he  has  delivered  it 
to  a  properly  constituted  stakeholder,  though  he 
may  have  forbidden  the  stakeholder  to  hand  it 
over  to  the  person  claiming  it,  and  in  whose 
favour  it  was  drawn.  Latter  v.  White,  5  L.  B., 
H.  L.  578  ;  41  L.  J.,  Q.  B.  342. 

The  trustee  of  a  composition  deed  holding  the 
bills  or  notes  of  the  debtor  or  of  his  surety,  for 
the  benefit  of  creditors,  is  such  a  stakeholder.    Ib» 

Life  Folioy.] — A  son  insured  his  life  and  gave 
the  policy  to  ms  mother,  without  making  a  valid 
assignment  to  her  of  the  interest  in  the  money 
secured.  He  afterwards  died  intestate,  and  his 
administratrix  brought  detinue  and  trover  against 
the  mother's  solicitor  and  the  mother,  to  recover 
possession  of  the  policy : — Held,  that  the  action 
could  not  be  maintained.  Bvmmens  v.  JTare,  1 
Ex.  D.  169  ;  46  L.  J.,  Ex.  30  ;  34  L.  T.  407  ;  24 
W.  R.  385— C.  A. 

0.  For  Letters. 

A  person  who  receives  a  letter  addressed  to 
him,  has  such  a  property  therein  as  entitles  him 
to  bring  detinue  against  the  writer  in  case  by 
any  means  it  has  got  back  into  the  latter's  hands. 
Oiirer  v.  Oliver,  11  C.  B.,  N,  S.  139 ;  31  L.  J., 
C.  P.  4  :  8  Jur.,  N.  S.  512 ;  5  L.  T.  287 ;  10 
W.  R.  18. 

2.  On  Distbesses. 

An  action  lies  for  detaining  goods  taken  under 
a  distress  for  rent,  after  a  sufficient  tender  made 
before  impounding.  Loring  v.  Warlwrton,  El. 
Bl.  &  El.  507  ;  28  L.  J.,  Q.  B.  31 ;  4  Jur.,  N.  S. 
634. 

But  detinue  will  not  lie  on  a  refusal  to  deliver 
up  cattle  distrained  damage  feasant,  where  the 
tender  of  amends  is  after  the  impounding.  Sin- 
gli'tim  v.  Williavmm,  7  H.  &  N.  747  ;  31  L.  J., 
Ex.  287  ;  5  L.  T.  645. 

3.  Pabties  to  Sue. 

Gtoods  Pledged  without  Authority.] — If  A., 
without  the  authority  of  B.,  pledges  his  property 
with  C,  a  joint  action  of  detinue  is  maintainable 
by  B.  against  both  A.  and  C.  Garth  v.  Howard, 
5  C.  &  P.  346  ;  8  Bing.  451  ;  1  M.  &  Scott,  628. 

Cestui  que  tnut.] — A  cestui  que  trust 

cannot  maintain  detinue  for  the  deed  under 
which  he  claims  against  a  bailee  of  the  trustee. 
Foster  v.  OraH,  12  C.  B.  136 ;  21  L.  J.,  C.  P. 
189  ;  16  Jur.  835. 

Jointly  interested.] — Where  two  or  more  who 
are  jointly  interested  m  a  chattel  deposit  it  with  a 
stranger,  a  demand  by  one  in  his  name  only,  and 
not  on  behalf  of  all,  will  not  entitle  such  one  to 
maintain  detinue  for  it.  Ativood  v.  Ernest,  13 
C.  B.  88i  ;  1  C.  L.  R.  738 ;  22  L.  J.,  C.  P.  225  ; 
17  Jur.  603. 

Where  several  have  an  interest  in  a  deed,  the 
title  to  the  possession  of  it  is  ambulatory,  and  any 
of  the  parties  interested  having  possession  may 
retain  it  against  the  other.  Fosters,  Orabb,  snpra, 

A.  obtained  from  the  Heralds'  College  a  grant 
of  arms  to  be  borne  by  him  and  the  descendants 
of  his  brother.  His  brother  had  two  sons,  the 
elder  of  whom  was  heir-at-law  of  A.,  and  the 
younger  his  executor  with  another  person.    A» 
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bequeathed  all  his  household  goods  and  effects  to 
his  wife,  and  she  took  possession  of  the  grant  of 
anns : — Ueld,  that  the  two  nephews  of  A.  had 
not  snch  an  ezcliisive  interest  in  the  grant  of 
arms  as  to  enable  them  to  maintain  detinue  for 
it  against  the  wife  of  A.  Stubbs  v.  Stubht.  1  H. 
&  C.  257  ;  31  L.  J.,  Ex.  510. 

TtBAiits  in  Commoa.] — One  of  two  tenants  in 
common  of  goods  committed  an  act  of  bank- 
raptcy,  and  by  the  direction  of  his  co-tenant 
soM  tiic  goods : — Held,  that  the  assignees  of  the 
bankrupt  could  not  maintain  detinue,  nor  recover 
the  proceeds  of  the  sale  as  money  had  and  re- 
ceiyed.  Morgan  y.  Marquis,  9  Ex.  145 ;  2  C.  L. 
B.276;  23  L.  J.,  Ex.21. 

Agent.] — ^A  party  to  a  suit  having  obtained 
from  his  own  attorney  or  agent  documents  in  a 
cause,  in  custody  of  a  court  and  by  the  court 
intrusted  to  the  agent,  on  his  undertaking  to 
return  them  : — Held,  that  the  agent  was  entitled 
to  maintain  detinue  against  his  employer  to  re- 
cover them.     Craig  v.  Shedden,  1  F.  &  F.  653. 

4.  Statute  op  Limitations. 

Whsn  Came  of  Action  aoemes.] — Title-deeds 
of  the  plaintiffs  were  fraudulently  taken  from 
them  and  deposited  by  a  third  person,  without 
their  knowledge,  with  the  defendant  in  1859, 
who  held  them  without  knowledge  of  the  fraud 
to  secure  the  repayment  of  a  loan.  The  plain- 
tiffs, on  discovering  the  loss  of  the  deeds  in  1882, 
demanded  them  of  the  defendant,  and  upon  his 
refusal  to  give  them  up  brought  an  action  to 
recoyer  them,  to  which  the  defendant  pleaded 
the  Statute  of  Limitations: — Held,  that  until 
demand  and  refusal  to  give  up  the  deeds  to  the 
real  owners  they  had  no  right  of  action  against 
which  the  statute  would  run.  Spackman  y. 
fbtter,  11  Q.  B.  D.  99  ;  52  L.  J.,  Q.  B.  418  ;  48 
L.  T.  670  ;  31  W.  R  548  ;  47  J.  P.  455. 

When  a  person,  intrusted  with  a  chattel  for 
«afe  custody  to  be  restored  to  the  owner  when 
required,  is  sued  in  detinue  for  detaining  it  after 
a  demand,  the  Statute  of  Limitations  is  no  bar 
to  such  action  if  brought  within  six  years  after 
the  demand  and  refusal,  although  more  than  six 
years  have  elapsed  since  the  person  so  intrusted 
with  the  article  has  wrongfully  parted  with  the 
possession  of  it.  WUkirutm  v.  Verity^  6  L.  B., 
C  P.  206 ;  40  L.  J.,  C.  P.  141  ;  24  L.  T.  32  ;  19 
W.  B.  604. 

5.  Pleadings. 
a.  Deolaration. 

The  won!  "  detain,"  in  detinue,  means  an  ad- 
verse detention.  Clementt  v.  Flight,  16  M.  &  W. 
42 ;  4  D.  &  L.  261 ;  16  L.  J.,  Ex.  11 ;  S,  P.,  Mills 
▼.  Graham,  1  N.  B.  140. 

The  gist  of  the  action  is  the  detainer.  lb. ; 
S.  P.,  Classman  y.  White,  6  D.  &  L.  663  ;  7  C.  B. 
43  ;  18  L.  J.,  C.  P.  151  ;  Wltitehead  v.  Harrison, 
2  D.  &L.  122  ;  6  Q.  B.  423  ;  13  L.  J.,  Q.  B.  312  ; 
«  Jur.  894  ;  Oledstane  y.  Hewitt,  1  C.  &  J.  545  ; 
1  Tyr.  445. 

A  count  in  detinue  for  a  bill  or  a  note  is  al- 
lowable, together  with  a  count  for  the  amount 
of  the  bill  or  the  note.  Kirkpatrlclt  y.  Bank  of 
EMland,  8  D.  P.  C.  881  ;  10  L.  J.,  Ex.  97. 

in  detinue  for  several  things  the  court  will 
tiot,  on  motion,  assess  the  damages  as  to  one 


article,  and  strike  it  out  of  the  declaration  on  its 
being  delivered  up  to  the  plaintiff.  Phillips  v. 
Haytvard,  3  D.  P.  C.  362  ;  1  H.  &  W.  108. 

b.  Pleaa  and  Eyidenoe. 

The  plea  of  non  detinet  merely  puts  in  issue 
the  fact  of  detention.  Richards  v.  Frankum, 
6  M.  &  W.  420  ;  8  D.  P.  C.  346  ;  4  Jur,  682. 

A  defence  that  the  articles  claimed  were  deli- 
vered by  the  defendant  to  a  third  person  with 
the  plaintiff's  consent  may  be  given  under  non 
detinet.    Anderson  v.  Smith,  29  L.  J.,  Ex.  460, 

To  a  declaration  in  detinue  the  defendant, 
being  under  terms  to  plead  issuably,  pleaded 
that  he  had  obtained  and  complied  with  a  mas- 
ter's order  to  stay  proceedings  upon  delivery  of 
the  goods,  which  order  was  still  in  force,  but 
that  the  plaintiff  had  by  means  of  a  false  affi- 
davit that  all  the  goods  had  not  been  delivered, 
obtained  a  further  master's  order  that  he  should 
be  at  liberty  to  continue  the  action : — Held,  that 
the  plea  was  not  issuable.  Ellis  y.  Saxon,  4f 
L.  J.,  C.  P.  193  ;  32  L.  T.  118. 

A  defence  that  the  defendant  was  tenant  in 
common  with  the  plaintiff  cannot  be  given  in 
evidence  under  non  detinet,  or  not  posseted,  but 
must  be  specially  pleaded.  Ma^son  v.  Famdl, 
12  M.  &  W.  674  ;  1  D.  &  L.  576  ;  13  L.  J.,  Ex. 
142. 

On  a  plea  denying  property  in  the  plaintiff,  it 
is  no  defence  that  there  are  other  persons  co- 
tenants  with  the  plaintiff,  who  are  not  joined  in 
the  action.  Broadbent  v.  Ledward,  11  A.  &  E. 
209  ;  3  P.  &  D.  45. 

If  one  joint  tenant  brings  detinue,  the  objec- 
tion that  the  other  tenants  should  have  joined 
can  be  taken  only  by  a  plea  in  abatement.    lb. 

After  the  bankruptcy  of  one  of  two  joint 
owners  of  goods,  the  solvent  owner  may  autho- 
rize the  sale  of  the  goods,  and  the  broker  who 
sells  pursuant  to  such  authority  may  set  it  up  as 
a  defence  in  an  action  by  the  assignees  of  the 
owner  who  has  become  bankrupt  under  non 
detinet.  Morgan  v.  Marquis,  9  £x«  146 ;  23 
L.  J.,  Ex.  21. 

In  detinue  for  goods,  to  wit,  1,000  yards  of 
broad  cloth  and  two  pieces  of  other  cloth,  the 
defendant  by  his  plea  claimed  a  lien  for  fulling 
the  cloths  mentioned  in  the  declaration ;  and  it 
appeared  at  the  trial,  that  originally  eight  pieces 
of  cloth  had  been  delivered  at  the  same  time  to 
the  defendant  to  be  fulled,  and  that  six  out  of 
the  eight  pieces  had  afterwards  been  redelivered : 
— Held,  that  the  plea  only  extended  to  the  two 
pieces  actually  detained,  and  that  the  defendant 
could  not,  under  that  plea,  set  up  a  claim  of  lien 
for  fulling  more  than  two  pieces,  but  should 
have  asserted  specifically  his  claim  in  respect  of 
the  eight.  Coombs  v.  Noad,  10  M.  &  W.  127  ; 
2  D.,  N.  S.  315  ;  11  L.  J.,  Ex.  409. 

In  detinue,  a  plea  setting  up  a  lien  on  the 
chattel  detained,  in  respect  of  a  guarantee  en- 
tered into  by  the  defendant,  at  &e  plaintiff's 
request,  for  a  debt  to  be  incurred  by  a  third 
party,  but  not  stating  that  the  debt  has  been,  or 
is  about  to  be  incurr^,  is  good ;  and  the  plaintiff 
must  shew,  by  way  of  answer,  that  the  guaran- 
tee is  terminated.  Mecklenburgh  v.  Oloyn,  13 
W.  B.  291. 

Detinue  for  title-deeds.  Plea,  that  the  deeds 
were  intrusted  to,  and  deposited  with,  the  defen- 
dMit  by  G.,  deceased  ;  that  the  plaintiff  claimed 
the  right  to  the  possession  of  the  deeds  as  devisee 
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under  a  will  of  G. ;  that  the  detention  was  a 
loss  by  the  defendant  before  the  death  of  G.,  and 
the  defendant  has  never  had  possession  of  the 
deeds  since  the  death  of  G..: — Held,  by  Wightman, 
J. ,  that  the  plea  was  bad,  as  it  did  not  allege  that 
the  deeds  were  destroyed,  and  it  must  be  taken 
that  they  were  still  existing,  and  ought  to  be  in 
the  possession  of  Uie  defendant,  and  he  could  not 
set  up  his  own  default  as  an  excuse  for  not  having 
the  possession  of  them.  By  Blackburn,  J.,  that 
the  plea  was  good,  as  on  the  record  it  must  not 
be  assumed  that  the  defendant  had  any  control 
over  the  deeds  after  the  death  of  G.  Goodman 
V.  BoycoU,  2  B.  &  S.  1 ;  31  L.  J.,  Q.  B.  69 ;  8 
Jut.,  N.  S.  763. 

In  detinue  for  a  lease,  the  court  allowed  the 
defendant  to  plead,  in  addition  to  a  denial  of  the 
detainer,  first,  that  the  plaintiff  sued  the  defen- 
dant for  the  detention  of  the  lease,  and  recovered 
judgement  in  a  former  action,  and  issued  execution, 
and  took  other  proceedings  to  enforce  the  judg- 
ment ;  and  that  the  sum  of  150/.,  to  secure  which 
the  lease  was  deposited,  was  still  due,  and  that  no 
tender  of  that  sum  had  been  made  since  the  judg- 
ment ;  and,  secondly,  on  equitable  grounds,  that 
'  the  lease  was  deposited  to  secure  payment  to  the 
plaintiff  of  160/.  and  interest  by  way  of  equitable 
mortgage,  upon  the  t^ims  of  an  agreement  in 
writing ;  the  former  recovery,  and  proceedings 
thereon  ;  that  the  sum  of  150e.  was  still  due  ;  that 
after  the  commencement  of  this  action,  the  de- 
fendant tendered  and  offered  the  plaintiff  his 
costs  of  this  action  up  to  that  time,  and  that  such 
tender  and  offer  were  refused.  Cliilton  v.  Car' 
rhiffton,  16  C.  B.  206  ;  24  L,  J.,  C.  P.  153. 

Evidence  of  PoMesiion.]  —  If,  in  detinue 
against  an  attorney  for  not  delivering  up  papers 
to  hiis  client  after  his  bill  has  been  paid,  he  pleads 
non  detinet,  the  plaintiff  must  prove  that  the 
papers  were  in  the  defendant's  possession ;  but 
evidence  that  they  were  pixxiuced  by  his  agent 
before  the  master,  on  the  taxation  of  his  bill,  is 
sufficient  proof  of  his  possession.  Anderson  v. 
Passman  J  7  C.  &  P.  193. 

In  detinne  for  papers,  the  jury  must  find  the 
value  of  each  paper  separately ;  and  it  is  the  duty 
of  the  plaintiff  to  prove  the  value  of  the  articles 
for  which  he  sues.    lb, 

Batnrn  of  Ooodf — ^Eyidonco  of  Condition.]— In 

detinue,  if  the  defendant  pleads  the  return  and 
acceptance  of  the  goods  after  action  brought, 
evidence  on  the  part  of  the  plaintiff  to  shew  their 
damaged  state  n^ter  the  commencement  of  the 
action  is  admissible.  M^Grath  v.  Banrncj  10 
Ir.  R.,  C.  L.  160. 

o.  Payinff  Koney  Into  Court. 

Before  C.  L.  Procedure  Act,  1800.] — Before  this 
enactment,  a  defendant  could  not  plead  payment 
of  money  into  court  in  satisfaction  of  the  value 
of  the  goods.  Allan  v.  Dunny  1  H.  &  N.  572  ; 
26  L.  J.,  Ex.  185 ;  8,  P,,  Moore  v.  I>uUin  and 
Meath  Railway  Company ,  16  Ir.  C.  L.  R.  141. 

But  where  in  detinue  for  goods  the  defendant 
pleaded,  first,  except  as  to  part,  non  detiuet; 
secondly,  as  to  that  part,  that  the  plaintiff  ought 
not  further  to  maintain  his  action  in  respect 
thereof,  because,  after  the  commencement  of  the 
action,  the  defendant  delivered  the  same  to  the 
plaintiff,  who  accepted  and  received  them  ;  and 
thirdly,  as  to  the  damages  sustained  by  the  de- 


tention of  those  goods,  payment  into  court  o£ 
If.,  averring  no  d^unages  ultra  : — Held,  that  the 
second  and  third  pleas  were  good.  Crossfield  v. 
Such,  8  Ex.  159  ;  22  L.  J.,  Ex.  65. 

6.  Staying  PBOCEEDiNoa 

In  an  action  of  detinue,  alleging  no  special 
damage,  the  court  will  compel  a  plaintiff  to  elect 
whether  he  will  stay  all  proceedings  on  delivery 
of  the  chattel  in  dispute,  on  payment  by  the  de- 
fendant of  nominal  damages,  and  all  the  costs  of 
the  action,  or  will  proceed  for  greater  damages 
at  the  risk  of  all  costs.  Lyons  v.  Keller,  15  Ir, 
C.  L.  R.,  App.  1. 

7.  Damages  and  Costs. 

Bailway  Serlp— Valuation.] — In  detinue  for 
railway  scrip,  which  has  been  delivered  up  to  the 
plaintiff  after  action  under  a  judge*s  order,  the 
judge  is  warranted  in  directing  the  jury  at  the 
trial,  that  in  estimating  damages  they  may  take 
into  consideration  the  difference  in  value  of  the 
scrip  at  the  time  of  the  demand  and  at  the  time 
of  its  delivery  to  the  plaintiff  under  the  judge's 
order.  WiWams  v.  Archer,  5  C.  B.  318;  5  RaUw. 
Cas.  289  ;  1 7  L.  J.,  C.  P.  82— Ex.  Ch. 

Inasmuch  as  the  serin  had  already  been  re- 
delivered, the  verdict  and  judgment  were  properly 
confined  to  an  assessment  of  damages  for  the  de- 
tention, by  analogy  to  the  case  of  the  re-delivery 
of  charters  being  rendered  impossible  by  reason 
of  their  having  been  burnt.    Ih, 

Detention  snbieqnent  to  Writ.] — Damages  are 
only  recoverable  for  the  detention  prior  to  the 
issuing  of  the  writ.  Any  subsequent  detention 
must  be  made  the  subject  of  a  second  action. 
Leader  v.  Rhys,  2  F.  &  F.  399. 

Celts  in  County  Court] — Where  an  action  is 
brought  for  the  detention  of  goods  exceeding  the 
value  of  50Z.,  the  jurisdiction  of  the  county  court 
is  ousted,  and  the  plaintiff  is  entitled  to  his  oosts 
under  15  &  16  Vict.  c.  54,  s.  4,  although,  in  con* 
sequence  of  the  goods  being  returned  in  the  course 
of  the  cause,  he  obtains  a  verdict  for  only  nominal 
damages.  Leader,  or  Leider  v.  Rhys,  10  C.:B,, 
N.  S.  369  ;  30  L.  J.,  C.  P.  345  ;  7  Jur.,  N.  S.  1199  : 

4  L.  T.  330  ;  9  W.  R.  704. 

Becovering  Hominal  Bamagei.]— A  first  count 
was  for  a  debt,  and  a  second  count  was  in  deti- 
nue. Honey  was  paid  into  court  on  the  first 
count,  and  a  verdict  on  an  issue  as  to  whether 
more  was  due,  found  for  the  defendant.  On  the 
count  in  detinue  the  jury  found  for  the  plaintiff, 
with  \s.  damages.  The  judge  certified  to  deprive 
him  of  costs  :— Held,  that  the  24  &  25  Vict.  c.  126, 
s.  34,  did  not  apply,  inasmuch  as  detinue  cannot 
be  said  to  be  brought  merely  to  recover  damages 
for  a  wrong.    Danhy  v.  Lamb,  31  L.  J.,  C,  P.  17 : 

5  L.  T.  353  ;  10  W.  R.  43. 

Held,  also,  that  43  Eliz.  c.  6.  s.  2,  did  not 
apply,  since  the  judge  could  not  say  that  the 
debt  or  damages  to  be  recovered  in  the  action  did 
not  exceed  40#,    Ih. 

Action  founded  on  Tort.] — In  an  action,  claim- 
ing the  return  of  a  picture  or  its  value  and 
damages  for  its  detention,  the  plaintiff  recovered 
a  verdict  of  10^.,  being  its  value  as  assessed  by 
the  jury,  and  \s,  damages  for  its  detention : — 
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Held,  that  the  action  was  founded  on  tort,  within 
the  County  Courts  Act,  1867  (30  &  31  Vict.  c. 
142),  s.  5,  and  that  the  plaintiff  was  entitled  to 
his  costs.  Bryant  y.  Herbert,  3  C.  P.  D.  389  ;  47 
L.  J.,  C.  P.  670 ;  39  L.  T.  17 ;  26  W.  R.  898— 
C.  A.  Reversing  3  C.  P.  D.  189 ;  47  L.  J.,  C.  P. 
354  ;  38  L.  T.  490;  26  W.  R.  495. 

IMiTCiy  after  Action  brought.] — In  detinue 
for  goods,  if  all  or  any  are  delivered  up  after 
action  brought,  the  plaintiff  cannot  have  judg- 
ment  to  recover  the  goods  so  delivered  to  him, 
or  their  value,  but  may  have  judgment  to  re- 
cover for  their  detention  if  he  has  sustained  any 
damage ;  and  judgment  to  recover  the  residue  of 
the  goods  or  their  value,  and  damages  for  their 
detention.  Crowfield  v.  Such,  8  Ex.  169  ;  22  L. 
J.,  £x.  65. 

8.  JUDGITENT  AND  EXECUTION. 

Form  ol]— ^In  detinue  for  goods,  judgment  by 
default  was  entered  up  as  follows : — "  Therefore, 
it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  goods,  or  if  the  de- 
fendant should  not  render  the  same  to  the  plain- 
tiff, the  value  thereof,  and  also  the  damages  by 
the  plaintiff  sustained  by  reason  of  the  detention 
thereof."  After  award  of  a  writ  of  inquiry  to 
assess  the  damages  and  costs,  and  the  return  of 
the  assessment  thereof,  judgment  was  given, 
"that  the  plaintiff  do  recover  against  the  de- 
fendant the  goods,  or,  if  the  defendant  should 
not  render  the  same  to  the  plaintiff,  the  value 
of  the  same  ;  and  that  the  plaintiff  do  also  re- 
cover against  the  defendant  his  damages,  costs 
and  charges  by  the  inquisition  above  found,  and 
also  27/.  5*.  by  the  court  here  adjudged  of  in- 
crease to  the  plaintiff  : " — Held,  first,  that  the 
judgment  was  final,  and  not  interlocutory. 
PhUlipt  v.  Jone^,  15  Q.  B.  859  ;  19  L.  J.,  Q.  B. 
374  ;  14  Jur.  1065— Ex.  Ch. 

Held,  secondly,  that  it  was  erroneous,  for  not 
ascertaining  the  value  of  the  goods,  nor  giving, 
any  means  of  ascertaining  it.    Ih, 

Held,  thirdly,  that  the  defect  could  not  be 
cured  by  a  writ  of  inquiry.    lb. 

Held,  fourthly,  that  the  plaintiff  could  not 
have  judgment  for  the  damages  and  costs  only. 
lb, 

SiEMt  on  Property  in  Goods.] — ^The  property 
in  goods,  in  respect  of  which  judgment  has  been 
recovered  in  an  action  of  detinue,  remains  in  the 
creditor  until  execution  is  issued  on  the  judg- 
ment. Scarth  v.  Searth,  10  L.  R.,  Ch.  234  ;  44 
L.  J.,  Bk.  29  ;  31  L.  T.  737  ;  23  W.  R.  153. 

Therefore,  in  the  liquidation  of  the  affairs  of 
the  defendant  before  execution  has  issued,  the 
plaintiff  cannot  prove  for  the  value  of  the  goods. 
lb. 

When  DofiBndant  is  Bankrupt.] — ^Where  a 

plaintiff  in  an  action  of  detinue  has  recovered 
judgment,  the  property  in  the  goods  obtained  by 
the  wrongdoer  remains,  until  the  judgment  is 
satisfi^,  in  the  plaintiff,  and  the  bankruptcy  of 
the  defendant  will  not  vest  it  in  the  trustee. 
Drakej  Ex  parte,  Ware,  Tn  re,  5  Ch.  D.  866  ;  46 
L,  J.,  Bk.  105  ;  36  L.  T.  677  ;  25  W.  R.  641— C.  A. 
Cp.  Brin$m€ad  v.  Harrison,  7  L.  R.,  C.  P.  547  ; 
41  L.  J.,  C.  P.  190 ;  27  L.  T.  99  ;  20  W.  R.  784— 
Ex.  Ch. 

The  proper  course,  however,  for  the  plaintiff  to 


pursue  is  to  apply  to  the  Court  of  Bankruptcy 
lor  an  order  directing  the  trustee  to  deliver 
up  the  goods,  and  if  instead  of  this  he  takes 
forcible  possession,  he  will  be  deprived  of  his 
costs.    lb. 


II.    COMPELLING   DELIVERY  OP  CHAT- 
TELS OR  GOODS  DETAINED. 

At  Law.]— By  19  &  20  Vict  c.  97,  s.  2,  power 
is  given  to  the  court  or  a  judge,  at  their  or  his 
discretion,  to  order  the  delivery  of  the  goods 
claimed  without  the  option  of  retaining  them  on 
payment  of  damages. 

Judge'!  Biseretion.] — The  discretion  of  a  judge 
to  make  an  order  in  an  action  of  detinue,  under 
the  above  statute  for  the  delivery  up  of  chattels 
detained,  is  subject  to  review  by  the  court.  CTiil' 
ton  V.  Carringtm,  15  C.  B.  730  ;  24  L.  J.,  C.  P. 
78  ;  1  Jur.,  N.  S.  477. 

Such  an  order  cannot  properly  be  made  in  a 
'case  where,  by  agreement  of  the  parties,  the 
jury  is  dischaiged  from  finding  the  value  of  the 
chattel.    lb. 

In  Equity — ^Whon  Damages  a  Bemedy.] — ^A 

court  of  equity  has  jurisdiction  to  order  the 
delivery  up  to  an  artist  of  a  picture  painted  by 
himself,  as  having  a  special  value,  the  legal 
remedy  being  inadequate.  But  where,  by  the 
terms  of  an  agreement,  an  artist  seeking  the 
restitution  of  a  picture  had,  in  effect,  put  a  fixed 
price  upon  it,  and  as  damages  would  be  s,n  ade- 
quate remedy,  there  was  no  jurisdiction  in  a 
court  of  equity  to  interfere.  Bowling  v.  Be^e- 
mann,  2  Johns.  &  H.  544 ;  8  Jur.,  N.  S.  538  ;  6 
L.  T.  512  ;  10  W.  R.  574. 


DEVASTAVIT. 

See  EXECUTOR   AND    ADMINISTRATOR. 


DILAPIDATIONS. 

I.  Ecclesiastical.— /Spe   Ecclesiastioai* 
Law. 

II.  Tenants.— >&«    Landlobd   and   Ten* 

ANTS. 


DIRECTOR. 


See  COMPAKV. 
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DISCOVERY— miction  for. 
DISCLAIMER. 


I.  In  Bakkkuptcy. — See  Bankbuptcy. 
II.  In  Specipication.— &'c  Patent. 


DISCONTINUANCE. 

See  PBACTICB. 


DISCOVERY. 

A.  DOCUMENTS, 

I.  ACTION  FOR  DiSCOVBBY,  336. 

II.  Under  the  Judicature  Acts, 

1.  I>iscavery. 

a.  General  Rule,  337. 

b.  In  what  Matters,  338. 

c.  Who  compelled  to  make;  339. 

d.  At  what  Time,  843. 

e.  Affidayits. 

i.  In    Support  of    Application, 

345. 
ii.  Of  Documents,  345. 
/.  YThat  Documents,  350. 

2.  Production. 

a.  Privileged  Documents. 

L  Privilege  generally,  351. 
ii.  Professional  or  Quasi-Profes- 
sional       Communications, 
352. 
iii.  Communications    with    Non- 
Professional  Persons,  355. 
iv.  Medical  and  Other  Repoiis, 

Surveys,  &c,  858. 
V.  Waiver,  861. 

yi.  Privilege    extends    to    subse- 
quent Action,  361. 
vii  Documents  relating  to  Title, 

362. 
viii.  Tending   to    Crimioftte,    &c., 
364. 
ix.  Public  Policy,  366. 
h.  Objections  on  G^und  of  Hardship, 
Expense,     and     Immateriality, 
366. 
e.  Documents  not  in  Exclusive  Pos- 
session of  Party,  370. 
d.  Practice,  372. 

3.  Inspeetian,  372. 

III.  Before  the  Judicature  Acts. 

1,  Productimi  and  Ititpection  at  Com- 

mon Law,  375. 

2.  Under  14  ^- 15  Tlct.  c.  99,  g.  6. 

a.  Effect  of  Statute,  380. 

b.  In  what  Actions,  382. 

c.  Affidavit,  383. 

d.  Costs,  384. 

e.  Order  to    Produce    and    Inspect, 

384. 
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3.  Under  17  4'.  18   Vict.  c.  126,  s.  60, 
384. 


IV.  Public  Documents. 

1.  Pariih  and  Connty  Booh^,  386. 

2.  Court  RolU  of  Manor,  387. 

3.  Corporation    Jioohn   and    JUeards, 

389. 

4.  Bookg  of  Public  Co^mpanies,  391. 
6.  Other  Public  Books,  394. 

« 

B.  INTERROGATORIES. 

I.  Practice  under  Judicature  Acts. 

1.  What  Admutible,  394. 

2.  Interrogatories  to  Corporations,  iOS, 

3.  Practice,  404. 

II.  Prior  to  Judicature  Acts. 

1.  In  Chancery,  407. 

2.  At  Common  Law, 

a.  Parties  Examinable,'  412. 

b.  Principles  for  Allowance  or  Dis- 

allowance, 413. 

c.  In  Particular  Cases,  420. 

d.  Foi-m,  425. 

e.  Affidavit  to  Obtain,  426. 

/.  At  what  Stage  of  Suit  Obtainable, 
427. 
Answer,  428. 
;«.  Using,  431. 

f.  Costs,  431. 


i: 


A   DOCUMENTS. 

I.    ACTION   FOR   DISCOVERY. 

In  what  Casei.]— A  plaintiff  filed  a  bill  of  dis- 
covery to  obtain  inspection  of  documents  in  the 
defendant's  possession  in  England,  in  aid  of  pro- 
ceedings about  to  be  taken  for  the  recovery  of 
land  in  India  : — Held,  that  the  property  claimed 
being  in  India,  and  the  defendant  being  capable 
of  being  sued  in  India,  an  English  court  was  not 
the  proper  tribunal  to  decide  upon  the  plaintiff's 
claim,  and  a  bill  of  discovery  could  not  be  main- 
tained in  aid  of  such  a  claim.  Reiner  v.  SaliS' 
bury  iMarqais),  2  Ch.  D.  378  ;  24  W.  R.  843. 

The  plaintiffs  were  manufacturers,  the  defen- 
dants shippers  and  carriers.  The  plaintiffs  were 
in  the  habit  of  sending  goods  abroad  through 
the  defendants.  They  had  particular  trade- 
marks affixed  to  all  their  goods  so  sent.  They 
discovered  that  goods  were  shipped  through  the 
defendants  with  '  counterfeit  marks  identical 
with  their  own,  upon  which,  on  the  refusal  of  the 
defendants  to  furnish  them  with  the  names  and 
addresses  of  the  persons  so  infringing  their  trade- 
marks, they  brought  their  action  for  discovery, 
to  which  the  defendants  demurred  on  the  grounds 
that  no  litigation  was  intended  against  them — 
they  were  third  parties  to  the  contemplated  ac- 
tion, and  in  the  position  of  witnesses  who  might 
be  called  upon  to  give  evidence  in  an  action 
against  those  who  had  infringed  the  plaintiffs* 
rights.  Demun-er  overruled  with  costs  and  dis- 
covery ordered.  Orr  v.  Drapt^^  4  Ch,  D.  92  ; 
46  L.  J.,  Ch.  41 ;  35  L.  T.  468  ;  25  W.  R.  23. 

Billi  for — In  Aid  of  Action.] — ^A  person  com- 
plaining of  a  libel  in  a  newspaper  may  file  a  t)ill 
against  the  printer  and  publisher  to  ascertain 
the  names  of  the  proprietors,  for  the  purpose  of 
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bringing  his  action  against  the  proprietors  alone. 
DijTOU  T.  EHitch,  13  L.  R.,  Eq.  394  ;  41  L.  J.,  Ch. 
231  ;  26  L.  T.  127  ;  20  W.  E.  359. 

A  bill  for  discovery  only  (in  aid  of  an  action) 
to  obtain  from  persons,  who  were  mere  overhold- 
ing  tenants,  certain  underleases  alleged  to  be  in 
their  possession,  or  in  that  of  some  "one  or 
other"  of  them,  and  from  the  descriptions  con- 
tained in  which  documents  the  plaintiff  desired 
to  identify  his  property;-is  not  demurrable  on 
the  ground  of  multi&riousness.  Brown  v.  Wales^ 
15  L.  R.,  Eq.  142  ;  42  L.  J.,  Ch.  45 ;  27  L.  T. 
410 ;  21  W.  R.  157. 

Held,  also,  that  identity  is  as  good  a  subject 
for  discovery  as  devolution,  and  that,  under 
such  circumstances,  a  lessor  may  ask  an  over- 
holding  lessee  of  what  the  property  demised  con- 
sists.   Ih, 

H.  &  S.  insured  their  factory  and  its  contents 
with  a  fire  assurance  company  for  5,098/.,  and, 
on  a  fire  happening  in  February,  1875,  sent  in  a 
claim  for  14,4052.,  which  the  company,  suspect- 
ing fraud,  refused  to  pay.  Shortly  afterwards 
H.  k.  S.  filed  a  liquidation  petition ,  and  W.  was 
appointed  trustee.  In  May,  W.  commenced  an 
action  on  the  policy  against  the  company,  and 
the  trial  was  set  down  for  July  17.  On  June  30 
the  company,  having  pleaded  to  the  action,  filed 
a  bill  of  discovery  against  W.  and  H.  and  S., 
and  for  an  injunction  restraining  W.  from  pro- 
secuting his  action.  The  bills  stated  the  grounds 
on  which  tbe  company  suspected  the  claim  to  be 
fraudulent  and  excessive,  and  that*  H.  and  iS. 
had  insured  the  same  property  with  other  com- 
panies for  8,0002.,  and  that,  Avithout  the  dis- 
covery prayed  for.  the  company  could  not  defend 
the  action  : — Held,  that  the  bill  could  not  be 
sustained  against  H.  &  S.  because  they  were  not 
parties  to  the  action  but  were  witnesses,  and 
that  to  grant  the  motion  against  W.,  who  had  no 
information  to  give,  and  against  whom  no  case 
was  made,  would  be  in  effect  to  restore  the  old 
common  injunction.  ManekcUer  Fire  Assuratice 
Company  T.  Wyke9,  33  L.  T.  142  ;  23  W.  R.  884. 


effect  the  object  stated  in  the  preamble,  "the 
better  administration  of  justice,"  does  inter- 
fere with  and  alter  rights.  It  seems  to  mc  also 
not  to  be  very  clear  that  an  increased  power  to 
exhibit  interrogatories  and  enforce  discovery  as 
to  the  plaintiff's  title  or  vice  versfi,  is  an  inter- 
ference with  the  right  of  the  party  interrogated, 
or  is  more  than  alteration  of  procedure.  Lyell  v. 
AV/wwjrfy,8  App.  Cas.  217. — Per  Fitzgerald  (Lord). 

b.  In  what  ICatters. 

To  recover  PoMession  of  Documents.] — Where 
the  object  of  an  action  is  to  obtain  delivery  up  of 
documents  in  the  possession  of  the  defendants, 
the  court  yn\\  not  otder  them  to  be  delivered  up 
upon  an  interlocutory  application  before  the  de- 
fendant has  put  in  his  defence.  Republic  of 
CoKta  Rica  v.  Strousbcrg,  11  Ch.  D.  323  ;  40  L. 
T.  401 ;  27  W.  R.  512— C.  A. 

Petition  of  Bight.] — In  a  petition  of  right  the 
suppliant  cannot  obtain  a  discovery  of  docu- 
ments. Thomas  v.  Reg,,  10  L.  R.,  Q.  B.  44  ;  44 
L.  J.,  Q.  B.  17  ;  23  W.  R.  345.  But  the  crown 
can  obtain  discovery  from  him.  Tomline  v.  Reg., 
4  Ex.  D.  252  ;  48  L.  J.,  Ex.  463  ;  40  L.  T.  542 ; 
27  W.  R.  651— C.  A. 


Motion  to  diimiss  Bill.] — A  motion  to  dismiss 
a  bill  of  discoveiy  for  want  of  prosecution  is 
Iriegnlar.     Bennett  v.  Uarrap,  22  L.  T.  647. 


II.    UNDER    THE    JUDICATURE    ACTS.— 
See  Order  XXXI. 

1.  Disco VEBY. 

a.  Qeneral  Bnla 

Chancery  Practico  prevails.] — ^Under  the 
Judicature  Acts  the  right  to  discovery  is  regu- 
lated by  the  rules  previously  existing  in  the 
Court  of  Chancery.  Anderson  v.  Bank  of 
British  (Columbia  2  Ch.  D.  644  ;  45  L.  J.,  Ch. 
449  ;  35  L.  T.  76  ;  24  W.  R.  624— C.  A. 

As  to  the  question  discussed,  viz.,  whether 
under  the  Judicature  Act  and  Rules,  the  right  to 
discdVery  is  or  is  not  more  extensive  than  it  for- 
merly was  in  com*ts  of  equity ;  it  was  put  thus  : 
—The  Judicature  Act  is  an  act  to  regulate  pro- 
cedure, and  not  to  affect  established  rights,  and 
if  there  was  no  right  to  discovery  before  the 
passing  of  the  Judicature  Act  there  is  no  right 
to  interrogate  now.  On  these  propositions  I  re- 
frain from  expressing  any  opinion,  save  that 
they  are  stated  too  broadly,  for  there  can  be  no 
doubt  that  the  Judicature  Act,  in  cai-rying  into 


Xandamuf.] — ^When  a  party  applies  for  a 
mandamus  to  compel  the  directors  of  an  incor- 
porated company  to  allow  him  to  inspect  their 
accounts,  according  to  the  directions  of  8  &  9 
Vict.  c.  16,  (The  Companies  Clauses  Act),  ss.  115, 
119,  he  must  state  what  his  object  is,  and  what 
the  scope  of  his  demand  is,  that  the  company 
and  the  court  may  see  that  his  demand  is  reason- 
able. Reg,  V.  Lmidonand  St,  Katharhie's  Bocks 
Company,  44  L.  J.,  Q.  B.  4  ;  31  L.  T.  588  ;  23  W. 
R.  136. 

In  Interpleader.] — Discovery  may  be  ordered 
in  interpleader  though  there  are  no  plead- 
ings. Plilllpps  V.  Philipps  (2),  40  L.  T.  815  ;  27 
W.  R.  939. 


Baference  to  Arbitrator.] — ^An  oixlcr  was  taken 
by  consent  in  an  action  referring  the  action  and 
all  matters  in  difference  to  the  award  of  an 
arbitrator  named  in  the  order.  The  order  pro- 
vided that  the  parties  should  produce  before  the 
arbiti-ator  all  documents  in  their  or  either  of 
their  custody  or  power  relating  to  the  matter  in 
difference  ;  also  that  the  party  in  whose  favour 
the  award  should  be  made  should  be  at  liberty, 
after  the  seiTice  of  a  copy  of  the  award  on  the 
other  party,  to  apply  for  final  judgment  in  ac- 
cordance with  the  award.  The  plaintiff  having 
during  the  pendency  of  the  arbitration  applied 
bv  summons  in  the  action  under  Rules  of  Court, 
1875,  Ord.  XXXI.  r.  12,  for  an  affidavit  of  docu- 
ments, the  application  was  dismissed  on  the 
ground,  (1)  That  in  consequence  of  the  order  of 
reference  the  court  had  no  jurisdiction  to  grant 
the  application,  not  having  before  it  "  any  matter 
in  question  in  the  action  "  within  the  meaning 
of  the  rule ;  and  (2)  That  under  the  order  the 
whole  jurisdiction  as  to  discovery  was  in  the 
hands  of  the  arbitrator.  Penrice  v.  Williams^ 
23  Ch.  D.  353  ;  52  L.  J.,  Ch.  593  ;  48  L.  T.  808  ; 
31  W.  R.  496. 

Action  for  Penalties.]— In  an  action  for  penal- 
ties the  plaintiff  is  not  entitled  to  discovery  of 
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docnmentis  under  Ord.  XXXI.,  that  order  not 
being  intended  to  give  the  right  to  discovery  in 
cases  where  prior  to  the  Judicature  Acts  dis- 
covery was  not  obtainable.  Hunnings  or  Hem- 
mingif  V.  WilliafM07i  or  WilliamSj  10  Q.  B.  D. 
469  ;  52  L.  J.,  Q.  B.  400  ;  48  L.  T.  392  ;  31  W.  R. 
924. 

Action  for  Bocoyery  of  Land.]— A  plaintiff  in 
an  action  in  the  nature  of  an  ejectment  action 
claiming  by  a  purely  legal  title  cannot  obtain 
discovery  fi-om  the  defendants  unless  before  the 
Judicature  Act  a  bill  for  discovery  in  aid  of  such 
action  could  have  been  sustained.  Where,  there- 
fore, a  plaintiff  claiming  possession  through  an 
heir-at-law  and  subsequent  devisees  had  pleaded 
in  his  statement  of  claim  only  wills  and  the 
probates  of  such  wills : — Held,  that  such  plain- 
tiff was  not  entitled  to  an  order  for  an  affidavit 
of  documents  in  the  defendant's  possession,  fol- 
lowing Lyell  V.  Keiuiedy,  in  C.  A.  (20  Ch.  D. 
484).  Daniel  v.  Ford,  47  L.  T.  575.  But  Lydl 
V.  KeJinedy  (20  Ch.  D.  484)  was  reversed,  8  App. 
Cas.  217  ;  52  L.  J.,  Ch.  385  ;  48  L.  T.  585  ;  31 
W.  R.  618— H.  L.  (E.). 

In  an  action  for  the  recovery  of  land  the 
defendant  may  be  compelled  to  make  an  affi- 
davit of  documents  in  his  possession  relating  to 
the  matter  in  question.  ^^  rentmore  v.  Hagley, 
46  L.  T.  741. 


o.  Who  compelled  to  make. 

Action  against  one  Xember  of  Firm.] — There 
is  no  rule  plainer  than  tliat  a  pei'son,  whether  a 
partner  or  not,  must  discover  all  books  which 
relate  to  the  mattera  in  question,  whether  he  is 
accountable  alone  or  with  others.  Swanston  v. 
L  hh  m  an  J  infra. 

In  an  action  against  a  managing  owner  of 
ships  for  an  account,  he  cannot  protect  himself 
against  setting  out  books  and  documents  relat- 
ing to  the  ship  accounts  in  his  affidavit  of  docu- 
ments, or  in  answer  to  interrogatories,  by  alleg- 
ing that  the  accounts  and  books  are  kept  by  a 
firm  of  which  he  is  a  member,  and  that  the 
action  is  brought  against  him  in  his  individual 
capacity  only,  but  he  must  discover  all  docu- 
ments, whether  in  his  possession  or  in  that  of  his 
firm.  Swanston  v.  Lighman,  45  L.  T.  360  ;  4  Asp. 
M.  C.  450.     See  cases j  col.  371,  pott. 

Action  in  the  Kame  of  Third  Parties — Hominal 
PlaintiA  Abroad.]— Goods  shipped  by  R.  &  Co. 
having  been  lost  at  sea,  the  underwriters,  who 
had  insured  the  cargo,  paid  R.  &  Co.  for  a  total 
loss,  and  then  commenced  an  action  against  the 
shipowners  in  the  name  of  R.  &  Co.  to  recover 
the  value  of  the  goods.  An  order  having  been 
made  by  consent  that  the  plaintiffs  should  make 
an  affidavit  stating  what  documents  were  in 
their  possession  relating  to  the  mattera  in  ques- 
tion in  the  action,  and  a  further  order  having 
been  made  by  the  master  in  chambers  that  both 
members  of  the  firm  of  R.  &  Co.  should  put  in 
a  farther  and  better  affidavit,  the  solicitor  of  the 
underwriters  deposed  that  the  members  of  the 
firm  of  R.  &  Co.  were  abroad,  and  would  not 
give  any  further  discovery,  and  that  the  real 
plaintiffs  had  done  all  they  could  do  to  comply 
with  the  order  : — Held,  that  the  case  must  be 
^■tgeated  as  if  the  nominal  plaintiffs  on  the  record 
"5  suing  for  their  own  benefit,  and  that  the 


making  a  further  affidavit  could  not  be  dispensed 
with.  WUson  v.  Raffalorich,  7  Q.  B.  D.  653 — 
O.A. 

Third  Party  brought  in  by  Kotioe.l- Where  a 
third  party,  upon  whom  notice  has  been  served 
by  a  defendant  to  an  action,  enters  an  appear-, 
ance  in  the  action  pursuant  to  Ord.  XIY.  r.  20, 
R.  S.  C,  1876,  such  third  party  is  a  party  within 
the  meaning  of  Ord.  XXXI.  r.  12,  and  liable  to 
make  discovery  of  documents  according  to  the 
terms  of  that  rule.  APAUister  v.  liochester 
(Bisliop),  5  C.  P.  D.  194  ;  49  L.  J.,  C.  P.  443  ;  42 
L.  T.  481  ;  28  W.  R,  584. 

Stranger  to  Action.] — In  an  action  upon  a 
policy  of  marine  insurance,  the  d^endant  is  not 
entitled  to  have  the  proceedings  stayed  until  the 
plaintiff  has  obtained  an  affidavit  of  documents 
from  a  person  who  is  not  a  party  to  the  action 
and  is  not  within  the  jurisdiction  of  the  court, 
and  is  not  under  the  plaintiff's  control ;  and  it 
is  not  material  that  the  plaintiff  derives  his  title 
to  the  subject-matter  of  insurance  through  the 
person  from  whom  the  affidavit  is  sought.  Fraser 
V.  Burrows,  2  Q.  B.  D.  624  ;  46  L.  J.,  Q.  B.  501. 

TreipaM  to  Several  Fishery — K o  Affidavit  in 
Support.] — In  action  for  trespass  to  a  several 
fishery  in  portion  of  the  non-tidal  waters  of  the 
river  8.,  i^-liere  the  plaintiff  was  not  a  riparian 
proprietor,  and  did  not  claim  the  soil  and  bed  of 
the  locus  in  quo  ;  the  defendants  in  their  state- 
ment of  defence,  upon  which  issue  was  joined, 
traversed  the  plaintiff's  alleged  title  to  a  several 
fishery  in  the  river ;  and  an  affidavit  was  made 
by  them  stating  that  various  riparian  proprietors^ 
whom  they  named,  had  always  allowed  them 
and  the  public  generally  to  fish  in  the  river,  and 
had  always  denied  the  existence  of  a  several 
fishery  therein,  and  that,  in  fact,  the  right  of 
fishing  in  the  part  of  the  river  in  question  had 
been  enjoyed  by  the  public  from  time  immemo- 
rial. The  defendants  applied  for  discovery  of 
documents  by  the  plaintiff  under  General  Order 
XXXI.  r.  11.  There  was  no  affidavit  in  support 
of  the  application  shewing  that  there  were  docu- 
ments in  existence,  and  in  the  possession  of  the 
plaintiff,  relating  to  matters  in  question  in  the 
action  : — Held,  per  Palles,  C.  B.  (Fitzgerald,  B., 
dub.),  that  the  nature  of  the  property  claimed 
raised  a  presumption  that  there  were  documents 
in  existence  and  in  the  possession  of  the  plaintiff 
relating  to  matters  in  question  in  the  action  ; 
that  the  motion  should  be  granted,  and  that  the 
right  of  the  defendants  to  the  inspection  or  pro- 
duction of  any  such  documents  was  a  matter  to 
be  determined,  not  upon  an  application  under 
the  11th  rule,  but  upon  an  application  to  compel 
production  or  inspection  after  the  affidavit  as  to 
documents  had  been  made.  Per  Palles,  C.  B. : — 
As  a  general  rule  the  order. for  discovery  should 
not  be  made  where  there  are  reasonable  grounds 
for  believing  it  would  be  illusory  by  reason  of 
there  being  no  documents  in  existence.  But  if 
there  be  primft  facie  evidence  of  the  existence 
of  documents,  one  party  is  entitled  to  appeal  to 
the  oath  of  the  other  as  to  such  documents 
being  in  his  possession  or  power.  Johnson  v. 
Smith  (36  L.  T.  741  ;  25  W.  R.  539)  and  Uealy 
V.  Smith  (4  L.  R.,  Jr.  72)  commented  on.  Pvtcfll 
V.  Jleffcman,  4  L.  R.,  Ir.  703. 

Kezt  Friend.]— Where  a  plaintiff  of  unsound 


841 


DISC  OYEBY— Documents. 


842 


mind  saes  by  a  next  friend,  the  defendant  is  en- 
titled to  an  affidarit  cxf  documents  made  by  the 
next  friend,  or  by  some  one  acquainted  with  the 
facts.  HigginsoH  v.  Hall,  10  Gh.  D.  235  ;  48  L.  J., 
Ch.  250  ;  39  L.  T.  603  ;  27  W.  R.  469. 

A  motion  by  the  defendant  that  the  next 
friend  of  the  infant  plaintiff  might  be  ordered  to 
make  an  affidavit  in  reference  to  documents  in 
his  possession  relating  to  matters  in  the  suit,  was 
granted.  Crowe  t.  Bank  of  Ireland,  19  W.  B. 
910 ;  5  Ir.  a,  Eq.  578— C.  A. 

When  plaintiffs  were  infants  suing  by  their 
next  friend,  the  court  made  an  order  directing 
the  production  of  documents  under  the  Chancery 
(Ireland)  Act,  1867  (30  &  31  Vict.  c.  44),  on  the 
oath  of  the  next  friend,    lb. 

Form  of  order  in  such  a  case.    lb. 

The  next  friend  of  an  infant  plaintiff  is  not  a 
"  party  to  the  action  "  within  the  meaning  of 
the  Rules  of  Court,  1875,  Ord.  XXXI.  r.  12,  and 
therefore  cannot  be  compelled  to  make  discovery 
as  to  documents  in  his  possession  or  power  re- 
lating to  the  matters  in  question  in  the  action. 
OfTsellu,  In  re,  Lawton  v.  Mtces,  52  L.  J.,  Ch. 
399  ;  48  L.  T.  425  ;  31  W.  R.  414. 

Oifteial  liquidator.]— When  an  official  liqui- 
dator  represents  the  company  in  a  suit  against 
strangers,  or  in  a  proceeding  in  a  winding-up 
against  a  contributory,  the  adverse  party  has  a 
right  to  the  same  discoveiy  from  him  as  from  an 
ordinaiy  litigant.  Contract  Coi'poration,  In  w, 
Gooch*s  ea^e,  7  L.  R.,  Ch.  207  ;  41  L.  J.,  Ch.  338; 
26  L.  T.  177  ;  20  W.  R.  345. 

But  when  the  question  is  whether  a  past 
shareholder  is  to  be  placed  on  list  B,  and,  if  so, 
what  is  the  extent  of  his  liability,  that  being  a 
question  which  does  not  concern  the  company, 
the  official  liquidator  is  only  bound  to  afford 
equal  facilities  to  the  shareholder  and  the  credi- 
tors, but  not  to  make  discoveiy  at  the  instance 
of  either  party.    lb. 

On  an  application  that  the  official  liquidator 
might  be  ordered  to  make  the  usual  affidavit  as 
to  documents  in  his  possession  : — Held,  that  such 
an  order  ought  not  to  be  made,  for  that  the 
official  liquidator,  being  an  officer  of  the  court, 
is  not,  even  in  proceedings  under  s.  166,  in  the 
position  of  an  ordinary  litigant,  and  will  not,  in 
the  absence  of  si)ecial  circumstances,  be  required 
to  make  an  affidavit  as  to  documents  in  his  "poa- 
session,  though  he  is  bound  to  produce  to  the 
adverse  litigant  the  documents  which  the  latter 
requires  to  sec.  Mutval  Society,  In  re,  22  Ch.  D. 
714  ;  52  L.  J.,  Ch.  621 ;  48  L.  T.  651  ;  31  W.  R. 
872— C.  A. 

By  one  I>efendant  from  Co-Defondant.] — One 
defendant  may  obtain  an  affidavit  from  another 
defendant  as  to  documents  in  his  possession  re- 
lating to  the  question  in  the  suit.  Kennedy 
V.  Wakefeld,  39  L,  J.,  Ch.  827 ;  22  L,  T.  645 ; 
18  W.  R.  884. 

In  Aotions  by  or  against  States  or  Corpora- 
tiona.] — A  defendant  to  a  suit  brought  by  a 
sovereign  state  or  corporation  has  no  right  to  a 
stay  of  proceedings  in  the  original  suit  until  a 
person  selected  by  him  for  the  purpose  of  dis- 
coveiy, and  made  a  co-defendant  to  a  cross-suit, 
appears  to  such  cross-suit.  liejrublic  of  Co»ta 
Hica  v,  Erlanger,  Erlanger  v.  Itejiublie  of  Costa 
liica,  1  Ch.  D.  171 ;  45  L,  J.,  Ch.  146  ;  33  L.  T. 


632  ;  24  W.  R.  161— C.  A.  Reversing  24  W.  R. 
109. 

Senible,  that  where  a  defendant  has  a  right  to 
discovery,  the  court  will  stay  proceedings  in  a 
suit  brought  by  a  sovereign  state  or  corporation 
until  such  state  or  corporation  has  bond  fide 
named  a  proper  person  to  give  the  discovery 
sought  for.    lb. 

When  a  bill  is  filed  by  a  republican  govern- 
ment, the  defendant,  having  put  in  a  sufficient 
answer,  is  entitled  to  the  usual  affidavit  of  docu- 
ments to  be  made  by  one  or  more  of  the  ministers 
or  officers  of  the  government.  Republie  of 
Liberia  v.  Imperial  Bank,  16  L.  R.,  Eq.  179  ; 
42  L.  J.,  Ch.  574 ;  25  L.  T.  866. 

Owner  of  Foreign  Ships.] — The  court  will 
grant  an  order  for  discovery  of  documents  on 
the  owner  of  a  foreign  ship  who  has  appeared  to 
defend  an  admiralty  action  in  rum,  out  will 
allow  a  reasonable  time,  according  to  the 
circumstances  of  each  case,  for  the  affidavit  in 
answer  to  be  prepared.  The  Emma,  34  L.  T.  742  : 
24  W.  R.  587. 

Solioitor  of  Party.]— It  is  not  consistent  with 
the  practice  of  the  court  to  make  an  order  for 
production  of  documents  on  the  solicitor  of  a 
party  against  whom  discovery  is  sought.  Cashin 
V.  Craddock,  2  Ch.  D.  140 ;  34  L.  T.  52. 

A  plaintiff  issued  a  ^Tit  of  summons  against 
several  defendants,  the  indorsement  of  claim 
comprising  a  great  variety  of  seemingly  uncon- 
nected matters ;  and  then,  before  delivering  a 
statement  of  claim,  took  out  a  summons  for  the 
production,  by  the  solicitor  of  the  defendants 
and  others  named  in  a  schedule  to  an  affidavit  of 
even  date,  of  certain  documents  specified  in  the 
schedule ;  stating  by  the  affidavit  that  the 
specified  documents  were  in  the  possession  of 
the  persons  named,  and  that  the  whole  of  the 
documents  related  to  the  action  and  were 
essential  to  establish  the  plaintiff's  case  : — Held, 
that  the  plaintiff  was  not  entitled  to  the  produc- 
tion asked.    lb. 

The  attorney  of  a  body  corporate  is  not  an 
officer  thereof  within  the  meaning  of  the  Com- 
mon Law  Procedure  Act,  1854,  s.  50,  and  therefore 
cannot  be  compelled  to  make  a  discovery  of 
documents  in  an  action  to  which  the  body  cor- 
porate is  a  party.  Brown  v.  Thamcu  and  Mcrtiey 
Marine  Inwrayice  Company,  43  L.  J.,  C.  P. 
112. 

Secretary  of  Company.]— A  petition  for  wind- 
ing up  a  company  having  been  presented  by  a 
shareholder,  the  secretary  filed  an  affidavit  in 
opposition  to  the  petition,  and  was  cross- 
examined  by  the  petitioner  before  a  special 
examiner.  On  his  cross-examination,  he  was 
called  on  to  "produce  the  books  of  the  company, 
which  he  refused  to  do.  Malins,  V.-C,  accord- 
ingly, on  the  application  of  the  petitioner,  made 
an  order,  that  the  company,  by  their  secretary, 
should  produce  before  the  special  examiner, 
upon  the  cross-examination  of  the  secretary,  the 
books  and  papers  which  they  had  had  notice  to 
produce  : — Held,  that  the  petitioner  had  a  right 
to  the  production  of  the  company's  books  and 
papers  on  the  cross-examination  of  the  secretary 
for  the  purpose  of  testing  his  evidence,  but  for 
no  other  purpose ;  and  that  the  order  of 
Malins,  V.-C.,  was  right  both  in  form  and  sub- 
stance.   Emma  Silver  Minitig  Company,  In  re. 
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10  L.  R.,  Ch.  194  ;  44  L.  J.,  Ch.  456  ;  31  L.  T. 
816  ;  23  W.  R.  300. 

The  power  of  the  Court  of  Chancery  to  make 
an  Older  for  the  production  of  documents,  for 
the  purpose  of  their  being  put  into  the  hands 
of  a  witness  who  is  being  cross-examined  in 
order  to  test  his  evidence,  is  the  same  as  that 
of  a  common  law  court  at  a  trial  at  Nisi  Prius. 
Jb, 

d.  At  wliat  Time. 

Kot  before  Statement  of  Claim.] — In  an  action 
for  the  recoveiy  of  land  commenced  by  plaint  in 
a  county  court  and  afterwards  transferred  to  the 
Chancery  Division  of  the  High  Court,  the  pro- 
ceedings after  transfer  will  be  conducted 
according  to  the  practice  of  the  high  court,  so 
that  the  plaintiff  is  not  entitled  to  discovery  and 
production  until  he  has  delivered  his  statement 
of  claim  in  the  action.  Davies  v,  Williams, 
13  Ch.  D.  550  ;  49  L.  J.,  Ch.  352  ;  42  L.  T.  469  ; 
28  W.  R.  223. 

A  plaintiff  will  not  in  general  be  allowed  pro- 
duction from  a  defendant  until  he  has  delivered 
a  statement  of  claim.  Quhin  v.  Craddoekf 
2  Ch.  D.  140  ;  34  L.  T.  52. 

l^he  court  will  not,  as  a  general  rule,  make  an 
order  for  discovery  of  documents  under  Ord. 
XXXI.  r.  12,  before  the  plaintiff  has  delivered 
his  statement  of  claim.  In  order  to  support  an 
application  for  such  an  order  in  an  action  of 
ejectment,  the  plaintiff's  affidavits  must  shew 
some  matter  on  which  to  found  a  title  to  turn 
the  defendant  out  of  possession.  But,  semble, 
that  in  some  cases,  as  in  interpleader,  discovery 
.may  be  ordered  although  there  are  no  pleadings. 
PhUijfps  V.  PMUpps  (2),  40  L.  T.  816  ;  27  W.  R. 
939. 

Before  Defence.] — In  an  action  for  redemption 
,  against  a  mortgagee  in  possession,  an  order  for 
pi-oduction  of  documents  made  before  the  defence 
was  delivered,  and  without  any  special  case  for 
production  being  made,  was  affirmed.  Union 
Hank  of  London  v.  Manhy,  13  Ch.  D.  239  ; 
49  L.  J.,  Ch,  127  ;  41  L.  T.  393  ;  28  W.  R.  23— 
C.A. 

Although  a  plaintiff  is  not  entitled,  as  a  matter 
of  right,  to  discovery  from  the  defendant,  imme- 
diately after  delivery  of  his  statement  of  claim, 
and  the  court  has  the  power  to  decline  to  make 
an  Older  for  discovery  at  that  stage,  unless 
Rl^ecial  reasons  are  given,  shewing  the  necessity 
for  it  at  that  time,  nevertheless  in  an  action  in 
which  there  can  be  no  dispute  as  to  what  the 
"  matters  in  question  "  are,  the  plaintiff  is  en- 
titled to  discovery  before  the  statement  of 
defence  is  delivered.  Hancock  v.  Ouerln  (4 
Ex.  D.  3)  considered.     lb. 

Formerly  under  no  circumstances  was  a  de- 
fendant entitled  to  an  order  for  production  of 
documents  by  the  plaintiff  before  he  had  put  in 
his  answer.  Smith  v.  Lay,  Fairbairn  v.  Lity, 
22  L.  T.  785  :  18  W.  R.  915. 

The  defendants,  before  putting  in  their  state- 
ment of  defence,  moved  for  the  production  by  the 
plaintiffs  of  the  conveyance  under  which  they 
held  their  land,  in  order  to  ascertain  whether 
it  contained  a  reservation  of  minerals : — Held, 
that,  the  land  having  been  conveyed  to  the 
Dlaintiffs  in  fee-simple,  they  were  primd.  facie 

titled  to  the  land  down  to  the  centre  of  the 

•th,  and  unless  the  defendants  could  shew  that 


they  were  not  so  entitled  the  plaintiffs  coixJd  ii< 
be  compelled  to  produce  their  title-deeds.  £Jffr\ 
immt  Burial  Board  v.  Egrem^nt  Iron  Ore  C^om 
jmny,  14  Ch.  D.  158  ;  49  L.  J.,  Ch.  623  ;  42  X..  1 
179  ;  28  W.  R.  594. 

A  plaintiff  cannot  generally  be  coin2>eIled  t« 
produce  to  the  defendant  a  document  relating  ±4. 
(lis  own  title  only,  though  such  document  it 
referred  to  in  his  pleadings,  until  the  defendan; 
has  put  in  his  defence.  Webster  v.  JVJi^tvall,  Ic 
Ch.  D.  120  ;  49  L.  J.,  Ch.  704  ;  42  L.  T.  868  ;  28 
W.  R.  951. 

A  plaintiff  after  delivering  a  statement    of 
claim  is  not,  as  a  general  rule,  entitled,   under 
Ord.  XXXL  r.  12,  of  the  Rules  of  the  Supreme 
Court,  to  an  order  for  discovery  of  documents 
before  a  statement  of  defence  is  delivered,  be- 
cause until  that  happens  it  is  impossible  to  say 
what  the  matters  ^*in  question  in  the  action*'* 
are.    Hancock  v.  Guerin,  4  Ex.  D.  3  ;  27  W.  R. 
112. 

A  defendant  may  obtain  discovery  of  docu- 
ments, under  Ord.  XXXI.  r.  11,  before  a  state- 
ment of  defence  has  been  delivered,  when  such 
discovery  is  necessary  for  tbe  purpose  of  ascer- 
taining what  damage  the  plaintiff  has  actually 
suffered,  with  a  view  to  paying  money  into  conrt 
with  the  defence.  Meyaio  v.  J^Diarmid,  10 
L.  R.,  Ir,  376. 

The  court  has  discretionary  power  to  make  an 
order  for  discovery  and  production  of  documents 
at  any  time  after  the  writ  is  issued,  although  the 
issues  have  not  been  defined  by  the  pleadings. 
The  statement  of  claim  in  an  action  was  de- 
livered on  the  1st  March,  and  on  the  I6th  April 
the  plaintiff  obtained  an  order  for  discovery  and 
production   of  documents,  no  objection  being 
taken  on  the  part  of  the  defendant  that  the  de- 
fence had  not  been  delivered.    The  defence  was 
delivered  on  the  2nd  May,  and  on  the  4th  May 
the  defendant  served  notice  oE  motion  to  dis- 
charge the  order,  the  objection  being  that  the 
order  when  made  was  irregular,  the  matter  in 
question  in  the  action  not  being  then  so  defined 
as  to  shew  what  documents  were  material : — 
Held,  that  the  order  was  within  the  jurisdiction 
of  the  court,  and  ought  not  to  be  disturbed. 
Mellor  V.  Th^m^ion^  49  L.  T.  222— C.  A. 

Production  of  Booomenti  referred  to  in  Plead- 
ings. ] — The  plaintiff  by  his  statement  of  claim 
referred  to  certain  entries  in  his  owti  books,  to 
two  letters  written  to  himself,  and  to  two  letters 
written  by  himself.    The  defendant,  as  soon  as 
the  statement  of  claim  was  delivered,  applied  for 
production  of  the  books,  of  the  letteifi  written  to 
the  plaintiff,  and  of  copies  of  the  letters  written 
by  the  plaintiff.    The  plaintiff's  solicitors  refused 
to  produce  any  of  them,  as  the  defendant  had  not 
delivered  statement  of  defence.    The  defendant 
then  applied  to  the  court  for  production :— Held, 
by  Chitty,  J.,  that  production  ought  not  to  be 
ordered  till  a  statement  of  defence  had  been  de- 
livered.    But  held,  on  appeal,  that  production 
must  be  ordered  at  once  of  documents  referred  to 
in  the    pleadings,  unless  some  special  reason 
against  it  can  be  shewn,  and  that  the  plaintiff 
must  produce  his  books,  with  the  usual  liberty  to 
seal  up  the  parts  other  than  the  entries,  and  must 
also  produce  the  letters  written  to  himself,  but 
that  he  could  not  be  ordered  to  produce  copies  of 
letters  written  by  himself,  there  being  no  refer- 
ence to  such  copies  in  the  statement  of  claim. 
Webster  v.  Whewall  (15  Ch.  D.  120)  observed 
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upon.     Qttilter  v.  Ueatly,  23  Ch.  D.  42  ;    48 
L.  T.  373  ;  31  W.  R.  331— C.  A. 

This  role  applies  not  only  as  between  the 
plaintiff  and  the  defendant  but  as  between  co- 
defendanta    Ih,  ^ 

When  ICatariality  depends  npon  Deeision  of 
prior  lemee.]— iSrr  infra^  col.  366. 


e.  Ailidayits. 
i.  J»  Supjfort  of  Ajpplication, 

Heeeeeity  ol] — Upon  an  application  for  dis- 
covery under  Ord.  XXXL  r.  12,  the  judge  has 
power  to  demand  an  affidavit  by  the  party  ap- 
plying of  his  belief  that  the  party  from  whom 
disooveiy  is  sought  has  documents  in  his  posses- 
sion to  the  discovery  of  which  he  is  entitled, 
and  it  is  entirely  within  the  judge's  discretion 
whether  such  an  affidavit  shall  be  made  or  not. 
Johnjum  v.  Smith,  36  L.  T.  741  ;  25  W.  R.  539. 
And  see  Phllipps  v.  Philipps  (2),  ante,  col, 
343. 

ii.    Of  Documents. 

Test  of  Snfftoiency.]  —  In  equity,  the  test 
whether  the  form  of  sworn  discovery  is  proper 
is  :  Can  a  definite  issue  for  perjury  be  put  to  a 
jurv,  assuming  the  answer  to  be  false  ?  Walker 
V.  Daniell,  30  L.  T.  357 ;  22  W.  R.  595. 

When  ConclusiTe.] — The  defendants  in  an 
affidavit  of  documents  made  pursuant  to  Ord. 
XXXI.  r.  12,  stated  as  follows  : — ^**  We  have  in 
our  possession  or  power  certain  documents  num- 
bered 101  to  110  inclusive,  which  are  tied  up  in 
.a  bundle  marked  with  the  letter  A.,  and  initialed 
by  the  deponent,"  C.  G. ;  "  the  said  documents 
relate  solely  to  the  case  of  the  defendants  and 
not  to  the  case  of  the  plaintiff,  nor  do  they  tend 
to  support  it,  and  they  do  not,  to  the  best  of  our 
knowledge,  information,  and  belief,  contain  any- 
thing impeaching  the  case  of  the  said  defendants, 
wherefore  we  object  to  produce  the  same,  and 
say  they  are  privileged  from  production."  A 
judge  at  chambers  and  the  divisional  court  had 
refused  to  order,  under  Ord.  XXXI.  r.  11,  the 
production  of  the  documents  which  the  defen- 
dants so  objected  to  produce  : — Held,  that  the 
affidavit  sufficiently  described  such  documents 
for  th(f  purpose  of  identification,  and  that  as  the 
affidavit  was  conclusive  against  the  plaintiff 
seeking  inspection,  the  judge  and  the  divisional 
court  rightly  refused  to  order  their  production. 
Bewicke  v.  Graham,  7  Q.  B.  D.  400 ;  50  L.  J., 
Q.  B.  396  ;  44  L.  T.  371 ;  29  W.  R.  436—0.  A. 
Affirming  44  L.  T.  220. 

An  affidavit  of  documents,  made  pursuant  to 
Rules  of  the  Supreme  Court,  1875,  Ord.  XXXI. 
T.  12,  is  conclusive  against  the  party  seeking 
discovery,  unless  it  can  be  shewn  either  from  the 
affidavit  itself,  or  from  the  documents  therein 
referred  to,  or  from  an  admission  in  the  pleading 
of  the  party  swearing  the  affidavit,  that  other 
documents  exist  in  his  possession  or  power  which 
are  material  and  relevant  to  the  action.  In  any 
of  these  instances,  but  not  otherwise,  a  further 
affidavit  may  be  ordered.  Jones  v.  Monte  Video 
Gas  Company,  5  Q.  B.  D.  556  ;  49  L.  J.,  Q.  B. 
627  ;  42  L.  T.  639  ;  28  W.  R.  758— C.  A. 

When  an  affidavit  has  been  made  in  answer  to 
an  order  -for  discovery  of  documents,  a  further 


order  will  not  be  granted  unless  there  are  facts 
or  admissions  shewing  that  documents  are  with- 
held. Welsli  Steam  Coal  Collieries  v.  Gashell, 
36  L.  T.  352— C.  A. 

It  is  not  enough  for  the  party  applying  for 
further  discovery  to  swear  to  a  belief  that  docu- 
ments are  in  the  other  party's  possession.    lb, 

A  defendant  obtained  an  order  for  discovery  of 
documents.  The  liquidator  of  the  company 
made  an  affidavit,  setting  out  certain  documents, 
and  stating  that  he  had  no  others  in  his  posses- 
sion. The  defendant  applied  for  a  further  order 
for  discovery  on  an  affidavit,  stating  a  belief  that 
the  liquidator  had  other  documents  : — Held,  that 
the  liquidator's  affidavit  was  sufficient,  and  the 
defendant  was  not  entitled  to  a  further  order.  lb. 

The  court  will  order  a  further  affidavit  as  to 
documents  to  be  made  by  a  defendant,  if  it  is 
satisfied  from  the  admissions  in  the  defendant's 
answer  that  material  documents  not  mentioned 
in  his  affidavit  may  be  in  his  possession,  even 
although  the  answer  does  not  in  express  terms 
admit  the  existence  of  such  documents.  Saull 
V.  Browne,  17  L.  R..  Eq.  402. 

When  a  defendant  by  his  answer  set  out  a 
long  list  of  customers  of  a  business  carried  on  by 
him,  but  did  not  mention  in  his  affidavit  as  to 
documents  any  books  relating  to  such  business  : 
— Held,  that  the  defendant  must  make  a  further 
affidavit,    lb. 

Power  of  the  Court  to  disregard  the  Affidavit] 
— ^The  defendant  in  an  affidavit  of  documents 
objected  to  produce  certain  docnments  described 
in  a  schedule,  on  the  ground  that  they  related 
solely  to  the  defence  of  his  title  to  the  property 
in  question  in  the  action,  and  were  communica- 
tions between  himself  and  his  solicitors,  their 
London  agents,  and  his  counsel,  in  reference  to 
the  defence  of  his  title  aforesaid,  and  prepared 
or  procured  for  the  purposes  and  in  contempla- 
tion of  such  defence.  The  description  of  some 
of  the  documents  as  given  in  the  schedule  ap- 
peared not  to  agree  with  the  above  claim  of 
privilege  : — Held,  that  the  defendant  must  make 
a  further  and  better  affidavit.  I/ycll  v.  Kennedy, 
8  App.  Cas.  217  ;  52  L.  J.,  Ch.  385  ;  48  L.  T.  585 ; 
31  W.  R.  618— H.  L.  (E.).  Reversing  20  Ch.  D. 
484  ;  51  L.  J.,  Ch.  409  ;  46  L.  T.  752  ;  30  W.  R. 
493— C.  A. 

Although  a  defendant  to  an  action  swears  that 
certain  documents,  which  are  in  his  possession, 
and  are  material  to  the  matter  in  issue,  form  and 
support  his  own  title,  and  do  not  contain  any- 
thing which  could  form  or  support  the  plaintiff's 
case  or  Impeadi  the  defence,  tne  court  will  not 
act  on  such  oath  (at  least  in  proceedings  ex- 
cepted by  Ord.  LXII.  from  the  rules  under  the 
Judicature  Act,  1875),  but  will  order  such  docu- 
ments to  be  produced,  if,  from  the  whole  of  the 
defendant's  answer,  or  from  the  description  of 
the  documents  given  by  the  defendant,  the  court 
is  reasonably  certain  that  the  defendant  has 
erroneously  represented  or  misconceived  the 
nature  of  such  documents.  Attorney- General  v. 
Emerson,  10  Q.  B.  D.  191  ;  52  L.  J.,  Q.  B.  67 ;  48 
L.  T.  18  ;  31  W.  R.  191— C.  A. 

Documents  are  material  to  the  matters  in 
question  in  the  action  within  the  meaning  of 
Old.  XXXI.  r.  12,  if  it  is  not  unreasonable  to 
suppose  that  they  may  contain  information 
directly  or  indirectly  enabling  the  party  seeking 
discovery,  either  to  advance  his  own  case,  or  to 
damage  the  case  of  his  adversary.    The  plaintiff 
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company  sued  the  defendant  company  for  breach 
of  contract :  the  defence  to  the  action  was  that 
no  contract  had  been  concluded,  and  that  only 
negotiations  had  taken  place  between  the  parties. 
The  defendants  having  obtained  an  order  for  an 
affidayit  of  documents,  the  plaintiffs  set  out, 
amongst  others,  their  minute-book,  which  re- 
ferred to  certain  documents  and  letters ;  the 
entries  as  to  these  documents  and  letters  were  of 
a  date  subsequent  to  the  date  of  the  alleged 
breach  of  contract ;  the  documents  and  letters 
were  not  set  out  by  the  plaintiffs  in  their  affi- 
davit. The  defendants  claimed  a  further  and 
better  affidavit  from  the  plaintiffs,  setting  out 
the  documents  and  letters  above  mentioned,  on 
the  ground  that  they  might  shew  that  after  the 
alleged  breach  the  parties  were  still  negotiating, 
and  might  tend  to  disprove  the  plaintiffs'  allega- 
tion that  a  contract  had  been  concluded  : — Held, 
that  the  plaintiffs  were  bound  to  make  a  further 
affidavit  of  documents.  Compagnie  Finaneikre 
du  Paeifque  v.  Peruvian  6htnno  Company^  11  Q. 
B.  D.  55  ;  52  L.  J.,  Q,  B.  181 ;  48  L.  T.  22  ;  31  W. 
R.  395— C.  A. 

The  defendants  in  an  affidavit  of  documents, 
made  pursuant  to  Ord.  XXXL  r.  12,  disclosed  a 
copy  of  an  extract  from  a  letter  written  by  a 
person  not  a  party  to  the  action  to  one  of  the 
directors  of  the  dd!endant  company.  The  defen- 
dants refused  to  produce  the  same  on  the  ground 
that  it  was  a  confidential  letter  from  a  person 
not  a  party  to  the  action,  and  on  a  summons  to 
inspect  being  taken  out  filed  an  affidavit  to  the 
effect  that  uie  document  related  only  to  their 
case  and  did  not  tend  in  any  way  to  support  the 
plaintiffs',  or  impeach  their  own  case : — ^Held, 
that  as  there  was  nothing  in  the  document  itself 
to  disclose  the  matter  of  its  contents,  the  affidavit 
of  the  defendants  was  conclusive,  and  inspection 
must  be  refused.  Attorney-  General  v.  mnerson 
(10  Q.  B.  D.  191)  distinguished.  JSfdman  v. 
Young,  31  W.  R.  766. 

BeseriptiLon  of  Documents — Bundles.]  —  The 
plaintiff  naving  obtained  an  order  for  the  dis- 
covery of  documents,  the  defendant,  in  his  affi- 
davit, objected  to  produce  "  certain  documents, 
letters,  and  correspondence,  which  have  passed 
between  my  legal  advisers  and  myself,"  amd 
'*  certain  instructions  to  and  opinions  of  counsel," 
which  "are  number^  50  to  76  inclusive,  and  are 
tied  up  in  a  bundle  marked  with  the  letter  A. 
and  initialed  by  me :  *'-:-Held,  that  the  documents 
were  sufficiently  described,  and  that  the  plaintiff 
could  not  be  compelled  to  further  identify  them. 
Taylor  v.  Batten,  4  Q.  B.  D.  85  ;  48  L.  J.,  Q.  B. 
72  ;  89  L.  T.  408  ;  27  W.  R.  106. 

"Bundles  of  letters*'  is  not  a  sufficient  descrip- 
tion of  correspondence  in  an  affidavit  of  docu- 
ments. Hamilton  v,  Xott,  16  L.  B.,  Bq.  112  ;  42 
L.  J.,  Ch.  512. 

Letters  may  be  described  in  an  affidavit  of 
documents  by  bundles,  with  sufficient  references 
for  identification.  Walher  v.  Poole,  21  Ch.  D. 
885  ;  51  L.  J.,  Ch.  840. 

A  defendant  was  in  possession  of  real  estate  to 
which  the  plaintiff  claimed  to  be  entitled  as  heir- 
at-law  of  his  mother.  The  plaintiff  filed  a  bill 
for  discovery  and  production  of  documents  in 
support  of  the  defendant's  title.  The  defendant, 
by  her  answer,  stated  her  belief  that  a  deed  had 
been  executed,  of  which  she  set  out  the  dates, 
parties,  and  effect,  whereby  her  father  became 
seised  absolutely  of  the  property.    She  was  the 


universal  devisee  of  her  father.  She  also  filed  an 
affidavit  in  support  of  her  title,  to  which  she  ap- 
pended a  list  of  documents,  and  among  them  was 
"  a  bundle  of  deeds  and  papers  relating  exclu- 
sively to  the  title  of  me4he  above-named  defen- 
dant to  the  premises  mentioned  and  referred  to 
in  the  plaintiff's  bill."  The  plaintiff  took  out  a 
summons  for  a  further  affidavit  of  documents  : — 
Held,  that  the  plaintiff  was  entitled  to  know 
whether  the  above-mentioned  deed  ni-as  in  the 
defendant's  possession,  and  to  a  further  affidavit 
containing  a  list  of  each  of  the  documents  re- 
lating :to  her  title.  J^ortc^ene  v.  Fortescve,  34 
L.  T.  847  ;  24  W.  R.  945. 

An  affidavit  of  documents  had  been  filed  set- 
ting out  the  numbers  and  the  dates,  but  not  the 
parties  to  title-deeds,  and  a  summons  was  taken 
out  to  have  the  names  of  the  parties  added  : — 
Held,  that  as  the  deeds  were  privileged  the  court 
would  not  order  the  names  of  the  parties  to  the 
deeds  to  be  set  out.  Taylor  v.  Oliver,  45  L.  J., 
Ch.  774  ;  34  L.  T.  902. 

Verifying  Frivilege  in  the  Affidavit]— An 
affidavit  as  to  documents  by  a  party  who  objects 
to  produce  them  is  insufficient,  if  it  merely  states 
**  that  the  documents  are  privileged ;"  it  ought  to 
state  and  verify  t^e  facts  upon  which  the  objec- 
tion is  grounded.  Gardner  v.  Irvin,  4  Ex.  D, 
49  ;  48  L.  J.,  Ex.  223  ;  40  L.  T.  35  ;  27  W.  R.  442 
— C.A. 

See  also  Wehh  v.  Bast,  5  Ex.  D.  23  ;  49  L.  J.. 
Ex.  250  ;  41  L.  T.  715  ;  28  W.  R.  336— C.  A. 

Shorthand  Hotes  in  previous  Action.^ — 

An  action  having  been  commenced  to  determine 
whether  the  def endimt  had  or  had  not  executed  a 
certain  agreement,  the  defendant,  while  the 
action  was  pending,  commenced  an  action* 
against  other  persons,  whom  he  diarged  with  a 
conspiracy  to  defraud  him,  and  to  utter  the 
agreement  as  binding  upon  him,  knowing  it  to  be 
a  forgery.  After  the  commencement  of  the 
second  action,  the  defendant  caused  shorthand 
notes  to  be  taken  of  the  evidence,  speeches,  and 
summing-up  at  the  trial  of  the  first  action,  as  he 
deposed,  for  the  purpose  ["  amongst  others  "],  of 
his  case  in  the  second  action  : — Held,  upon  the 
above  facts,  that  the  shorthand  notes  were  privi- 
leged from  inspection  in  the  second  action,  and 
that  the  affidavit  need  not  shew  that  the  notes 
came  into  existence  exclusively  for  the  purposes 
of  such  action.  Nordon  v.  Defries,  8  y!  B.  D. 
508  ;  51  L.  J.,  Q.  B.  415  ;  30  W.  B.  612 ;  46  J. 
P.  566. 

Prolixity.] — ^An  affidavit  of  documents  un* 
necessarily  prolix  was  ordered,  on  motion,  to  be 
taken  off  the  file,  the  costs  to  be  paid  by  the 
offending  party.  Walker  v,  Poole,  21  Ch.  D. 
835;  61  L.J.,  Ch.  840, 

"Kerer  have  had."] — The  omission  of  the 
words  "  and  never  have  had  "  from  an  affidavit 
of  documents  is  in  itself  a  sufficient  reason  for 
ordering  a  further  and  better  affidavit.  Wag- 
staff  e  V.  Anderson,  39  L.  T.  332.  See  Jones 
V.  Monte  Video  Gas  Company,  col.  345. 

Ineonsisteney.]— When  an  affidavit  of  docu- 
ments of  the  plaintiff  is  not  inconsistent  with 
any  material  part  of  the  suit,  the  <iourt  will  not 
require  a  further  affidavit.  Att.-Gen,  v.  Ctistle- 
ford  Local  Board,  28  L.  T.  644  ;  21  W,  R.  117. 
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In  a  suit  to  rastrain  a  corporation  from  per- 
mitting a  river,  which  flowed  throagh  the  re- 
lator's land,  to  be  polluted,  he  made  the  usual 
affidavit  of  documents.  In  the  course  of  the  pro- 
ceedings questions  were  raised  as  to  his  title  to 
certain  lands,  and  his  agent  filed  an  affidavit 
stating  that  he  had  in  his  possession  rent-books 
and  a  deed  of  exchange  which  shewed  the  title 
to  the  lands  in  question.  Upon  a  summons  by 
the  defendants  that  the  plaintiff  be  ordered  to  file 
a  full  and  sufficient  affidavit,  stating  wheUier  he 
had  in  his  possession  any  other  documents  than 
those  mentioned  in  his  affidavit,  particularly  the 
rent-books  and  deed  of  exchange : — Held,  that 
as  there  was  no  inconsistency  on  the  face  of  the 
pLuntifiTs  affidavit,  the  defendants  were  not  en- 
titled to  any  further  affidavit  of  documents,    lb. 

ICateriality.] — ^The  plaintiffs  in  a  suit  in  which 
their  title  to  a  piece  of  land  was  in  issue,  made 
an  affidavit  of  documents  refusing  to  produce 
certun  documents  as  being  immaterial  to  the 
defendant's  case.  But  amongst  the  documents 
produced  was  one  of  a  kind  similar  to  those  sought 
to  be  protected,  and  this  one  contained  entries 
throwing  a  doubt  upon  the  accuracy  of  the  alle- 
gation in  the  plaintiffs'  affidavits,  that  the  docu- 
ments soc^ht  to  be  protected  were  immaterial : 
— ^Held,  tlmt  they  must  make  a  further  affidavit. 
Hastings  QMayor,  A'c.)  v.  Ivall^  8  L.  R.,  Ch. 
1017 ;  42  L.  J.,  Ch.  883  ;  21 W.  R.  899. 

The  defendants  who,  by  their  answer,  ad- 
mitted that  U.  &  Co.  had  acted  as  their  solicitors 
till  17th  October,  1866,  in  the  schedule  to  their 
affidavit  as  to  documents,  set  down  certain  cor- 
respondence between  U.  &  Co.,  and  their  agents 
in  Fims,  of  the  19th,  20th,  and  2l6t  of  October, 
and  in  their  affidavit  denied  that  they  had  any 
other  documents  relating  to  the  matters  in  ques- 
tion:— ^Held,  that  the  correspondence  bore  strong 
internal  evidence  of  being  written  when  U.  &  Co. 
were  not  acting  for  the  defendants,  and  that 
there  was  no  such  ground  of  suspicion  disclosed 
as  to  entitle  the  plaintiffs  to  a  further  affidavit. 
Imperial  Zand  Company  of  Marseilles  v.  Master- 
man,  29  L.  T.  659  ;  22  W.  R.  66— L.  JJ. 

In  a  suit  in  which  the  genuineness  of  the 
rignatore  of  a  testator  to  a  document  was  one 
of  the  issues  to  be  tried,  the  defendant  was 
ordered  to  produce  on  affidavit  any  cheques  in 
his  possession  signed  by  the  testator  between 
specified  dates.  The  defendant  produced  a  great 
number  of  cheques,  stating  in  his  affidavit  that 
they  were  all  the  cheques  in  his  possession  signed 
by  the  testator,  but  that  he  had  other  cheques 
drawn  on  the  testator's  bankers,  which  he  did 
not  produce  because  they  were  forgeries : — Held, 
that  the  plaintiff  was  not  entitled  to  any  further 
particalars,  or  to  production  of  the  cheques 
alleged  to  be  forged.  WtUon  v.  Th^fmbnry,  17 
L.  R.,  Eq.  617  ;  43  L.  J.,  Ch,  366  ;  22  W.  R.  609. 

A  railway  company  having  been  made  defen- 
dants to  a  suit,  an  affidavit  as  to  documents  was 
made  by  their  secretary,  who  was  not  a  defen- 
dant The  company  answered,  and  the  bill  was 
re-amended,  whereupon  the  secretary  made  a 
second  and  a  third  affidavit  as  to  documents. 
He  was  then  examined  by  the  plaintiffs,  ex  parte, 
on  their  behalf,  before  the  examiner  ;  and  m  the 
course  of  such  examination  deposed  to  the 
possession  of  certain  documents  not  mentioned 
in  his  affidavit.  Upon  summons  by  the  plain- 
tiffs, that  the  company  might  be  ordeied  to 
make   a   further   affidavit  accounting  for  the 


documents  referred  to  by  the  secretary  in  his 
examination : — Held,  that  the  application  was 
irregular,  and  summons  dismissed  with  costs. 
Alcock  V.  QUI,  21  L.  T.  704. 

Farther  BiseoTery  as  to  Particular  Docu- 
ment.]— ^A  plaintiff  seeking  from  a  defendant 
who  has  made  the  ordinary  affidavit  as  to  docu- 
ments, further  discovery  as  to  a  particular 
document,  cannot  obtain,  on  summons,  an  order 
for  a  further  affidavit,  but  must  amend  his  bill 
and  specify  the  document  in  question.  Thorp  v. 
Sutcliffe,  39  L.  J.,  Ch.  712. 

Interrogatoriei  upon  the  Affidavit] — 

See  Jonet  v.  MinUe  Video  Oas  Company,  col. 
345. 


f.  What  Boctmienta. 

General  Bole.] — The  rule  as  to  discovery  is  the 
exact  contrary  to  that  of  production.  You  must 
set  out  every  document  you  have  in  your  posses- 
sion, whether  you  are  bound  to  produce  them  or 
not.  Swanston  v.  Lishviani  4  Asp.  VL  C,  450  ; 
45  L.  T.  360— C.  A.,  per  Jessel,  M.  R. 

Doejoment  referred  to  in  Pleadings.] — ^In  an 
action  for  an  injunction  to  restrain  a  defendant, 
his  servants,  agents,  and  workmen,  from  selling 
any  whisky  other  than  that  made  by  the  plaintiff 
as  ^'  Qlenlivet "  whisky,  and  from  using  the  term 
or  tmde-mark,  "  Glenlivet,'*  or  any  other  name 
colourably  like  the  word  "  Glenlivet,"  the  court 
was  moved  by  the  plaintiff  to  discharge  an  order 
made  in  chambers  on  the  application  of  the 
defendant  under  Rules  of  Court,  1875,  Ord. 
XXXI.  rr.  16,  17,  for  the  production  of  all 
invoices,  letters,  bill-heads,  and  brands  referred 
to  in  the  plaintiff's  statement  of  claim,  which, 
had  the  word  "  Glenlivet "  written  on  them,  and 
the  casks  on  which  the  word  was  branded  :— 
Held,  that  the  motion  must  be  refused;  that 
*'  any  document "  in  the  order  mentioned  must 
mean  any  document  to  which  reference  is  made  ; 
and  that,  although  the  order  must  be  varied  by 
striking  out  "  casks  with  brands  on  them  "  for 
convenience'  sake,  the  alteration  was  so  slight 
that  the  defendant  would  have  the  costs  of  this 
motion  in  any  event.  Smith  v.  Harris,  48  L.  T. 
869.  See  also  Quilter  v.  Heatley,  23  Ch.  D.  42  ; 
48  L.  T.  373  ;  31  W.  R.  331. 

Xarijie  Insuraaee — Ship's  Papers.] — ^In  an 
action  on  a  policy  of  marine  insurance,  under- 
writers are  entitled  to  discovery  of  ship's  papers, 
in  accordance  with  the  practice  in  force  before 
the  Judicature  Acts,  without  an  affidavit,  and 
from  all  persons  interested  in  the  proceedings. 
China  Trans-Pacific  Steamship  Company  v. 
Commercial  Union  Assurance  Company^  8  Q.  B. 
D.  142 ;  51  L.  J.,  Q.  B.  132 ;  45  L.  T.  647 ;  30 
W.  R.  224— C.  A. 

Documents  privileged  from  Inspection  must 
be  Disclosed.] — ^A  defendant  in  an  action  for  the 
recovery  of  land  of  which  he  is  in  possession 
may  be  compelled  by  order  to  make  an  affidavit 
of  his  documents  of  title,  although  he  may  have 
a  right  to  object  to  produce  them.  Keto  British 
Mutttal  Investment  Company  v,  Peed^  3  C.  P.  D. 
196  ;  26  W.  R.  364. 

In  an  action  for  an  account  in  which  the  issue 
of  settled  accounts  was  raised,  the  defendant  was 
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compelled  to  make  an  affidayit  of  acconnts  and 
documents  not  pretended  to  be  privileged  or 
irrelevant  to  the  matter  of  the  action,  but 
claimed  to  be  covered  by  the  alleged  settled 
accounts.  DicJtJion  v.  Harrison,  47  L.  J.,  Ch.  686. 


Limit  ai  to.] — A  decree  was  pronounced, 


for  a  sale  of  real  estate,  in  a  partition  suit.  The 
decree  contained  an  inquiry  of  what  real  and 
personal  estate  the  late  father  of  the  defen< 
dants,  who  were  tenants  in  common  of  the  pro- 
perty, died  seised  and  possessed,  and  what  had 
become  thereol  Some  documents  relating  to 
the  estate  were  in  the  hands  of  some  of  the 
defendants,  which  they  declined  to  produce  at 
the  request  of  the  others.  A  summons  was  then 
taken  out  by  those  other  defendants  calling  on 
their  co-defendants  to  make  an  affidavit  as  to  *^all 
the  documents  relating  to  the  matters  in  question 
in  the  suit "  in  their  possession  : — Held,  that  the 
affidavit  must  be  made  as  asked,  and  that  it  was 
for  the  respondents  to  shew  whether  the  affidavit 
should  be  limited  in  its  terms.  Kennedy  y.  WaJte- 
JuU,  39  L.  J.,  Ch.  827  ;  22  L.  T.  645  ;  18  W.  R. 
884. 

Appeal  on  Bisallowanee   of  Applioation.] — 

When,  by  the  consent  of  both  parties,  the  docu- 
ments in  question  are  submitted  to  the  judge, 
his  decision  cannot  be  questioned  in  a  court  of 
appeal.  BvJftro^  v.  WJiitr,  1  Q.  B.  D.  423 ;  45 
L.  J.,  Q.  B.  642  ;  34  L.  T.  835  ;  24  W.  R,  721— 
C.A. 

2.  Pboduction. 

a.  Privileged  Booiunentfl. 

i.  Privilege  generally. 

Biseretion  of  Judge.]— Under  Ord.  XXXI.  a 
judge  has  no  discretion  as  to  refusing  to  allow, 
at  the  instance  of  one  party  to  an  action,  the 
production  of  documents  in  the  possession  of 
another  party  relating  to  the  matter  in  question, 
provided  the  documents  are  not  privileged  ;  and 
no  document  (other  than  a  document  of  title) 
is  privileged,  except  a  communication  from  the 
party's  solicitor,  or  from  an  agent  employed  by 
or  at  the  instance  of  the  solicitor.  BvsfrM 
V.  White,  1  Q.  B.  D.  423  ;  45  L.  J.,  Q.  B.  642  ; 
34  L.  T.  865  ;  24  W.  R.  721— C.  A. 

How  claimed.] — A  party  cannot  protect  him- 
self from  producing  a  document  on  the  ground 
that  its  production  would  tend  to  criminate  him, 
unless  he  pledges  his  oath  that,  to  the  best  of  his 
belief,  its  production  would  tend  to  criminate 
him.  Wehh  v.  IkiH,6  Ex.  D.  108  ;  49  L.  J.,  Ex. 
250  ;  41  L.  T.  715  ;  28  W.  R.  336  ;  44  J.  P.  200 
— C.  A.  Affirming  5  Ex.  D.  23  ;  41  L.  T.  718 ; 
28  W.  R.  229. 

Whether  a  party  can  protect  himself  from 
producing  a  document  on  the  ground  that  its 
production  would  tend  to  criminate  him,  quasre. 
lb, 

A  letter  written  in  answer  to  inquiries  about 
the  character  of  a  servant  is  privileged  in  this 
sense  only,  that  although  it  contains  defamatory 
statements  it  will  not  support  an  action  for 
libel  unless  malice  is  shewn  ;  but  it  is  not  privi- 
leged in  the  sense  of  being  privileged  from  pro- 
duction, such  privilege  being  confined  to  com- 
munications with  the  legal  advisers  of  the  party. 


lb.    See  also  BewicJte  v.   Graliam,    and    c 
ante,  col.  345. 


ii.  Professional  or  Quasi-Pro/ett^fiaH^l 
CommuHicai  ions, 

Coimseri  Briefi — Shorthand  ^otes.] — J.  £ 

lunatic,  was  tenant  in  tail  in  possession  of 
estate  of  which  C.  B.,  his  committee,  'was  ten^ 
in  tail  in  remainder.     An  action  having-  be 
brought  after  the  death  of  J.  B.  without  i« 
and  without  barring  the  entail,  again.st  C.  B. 
enforce  an  agreement  made  in  lunacy  in  resp< 
of  the  estate,  into  which  it  was  assorted   tfa 
C.  B.  had  entered  in  her  private  capacity  as  w< 
as  in  that  of  committee,  a  summons  for  prodn 
tion  of  documents  was  issued  against  her,  askii 
that  she  might  be  ordered  to  prodace,  amot 
other  documents,  counsel's  briera  up>on,  and  ti 
shorthand  writer's  notes  of,  the  proceedings  i 
lunacy : — Held,  that  these  documents  were  nc 
privileged,  and  must  be  produced.     Srofvn,  I\ 
re,  Tyas  v.  Brown,  42  L.  T.  501  ;  28  W.  R.  575. 
An  action  having  been  commenced  to  deter 
mine  whether  the  defendant  had  or  had  no 
executed  a  certain  agreement,  the  defendant 
while  the  action  was  pending,  commenced  an 
action  against  other  persons  whom  he  charged 
with  a  conspiracy  to  defraud  him,  and  to  utter 
the  agreement  as  binding  upon  him,  knowing  it 
to  be  a  forgery.    After  the  commencement  of 
the  second  action  the  defendant  caused  shorts 
hand  notes  of  the  evidence,  imeeches,  and  snm^ 
ming-up  at  the  trial  of  the  nrst  action,  as  he 
deposed  for  the  purpose  ["  amongst  others  "]  of 
his  case  in  the  second  action  : — Held,  upon  the 
above  facts,  that  the  shorthand  notes  were  privi- 
leged from  inspection  in  the  second  action,  and 
that  the  affidavit  need  not  shew  that  the  notes 
came  into  existence  exclusively  for  the  purposes 
of  such  action.    Nordon  v.  Defrie-s,  8  Q.  B.  D. 
508  ;  51  L.  J.,  Q.  B.  415  ;  30  W.  R.  612  ;  46  J.  P. 
566. 

Commnnicatioai  made  to  or  by  Solidton  and 
Agenta  employed  by  or  for  them.]— Documents 
prepared  in  relation   to   an   intended   action, 
whether  at  the  request   of  a  solicitor  or  not,, 
and  whether  ultimately  laid  before  the  solicitor 
or  not,  are  privileged  if  prepared  with  a  bonft 
fide  intention  of  being  laid  before  him  for  the 
purpose  of  taking  his  fulvice  ;  and  an  inspection 
of  such  docaments  cannot  be  enforced.    Souths 
warh  and  Vauxhall  Water  Company  v.  Quieh, 
3  Q.  B.   D.  315  ;  47  L.  J.,  Q.  B.  258 ;  26  W.  R. 
341— C.  A.    Affirming  38  L.  T.  28  ;  26  W.  R.  328. 


For  the  Pnrpoies  of  Action.]— Letters  and 


communications  written  at  the  instance,  either 
directly  or  indirectly,  of  the  solicitor  to  either 
parly  to  an  action,  and  for  his  use,  for  the  pur- 
poses of  the  legal  proceedings  in  such  action, 
are  privileged  from  inspection  by  the  opposite 
party.  Intend  v.  London,  Chatham  and  D(*ver 
Railway  Company,  2  Ex.  D.  437  ;  46  L.  J.,  Kx. 
696  ;  36  L.  T.  729  ;  25  W.  R.  735— C.  A. 

Correspondence  between  the  solicitor  of  one 
of  the  parties  to  an  action  and  a  thiid  peison  for 
the  purpose  of  ascertaining  facts,  wiUi  a  view 
to  the  action  which  was  afterwards  brought  and 
was  then  anticipated,  and  for  the  purpose  of 
guiding  the  party  as  to  the  mode  of  carrying  it 
on,  is  privileged  from  inspection.    MCorqffodal& 
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T.  BeJl,  1  C.  P.  D.  471  ;  45  L.  J.,  C.  P.  329  ;  35 
L.  T.  261  ;  24  W.  R.  399. 

Instnictioas  sabmitted  to  solicitors  or  counsel 
for  the  purpose  of  obtaining  legal  advice,  and 
their  notes  or  opinions  thereon  ;  correspondence 
between  a  party  to  an  action,  or  his  prodecessor 
in  title,  or  persons  acting  on  their  behalf,  and 
their  legal  advisers,  and  correspondence  between 
members  of  a  firm  of  solicitors  as  to  matters 
about  which  they  have  been  consulted  by  their 
clients,  are  privileged  from  inspection,  whether 
written  before  or  idter  litigation  was  commenced 
or  in  contemplation.  Mostyn  v.  IVest  Mostyn 
Coal  and  Iron  Qympany^  34  L.  T.  531. 

All  communications  between  solicitor  and 
client  on  the  subject  of  a  contract  which  may 
lead  to  litigation  are  privil^ed.  Wilson  v. 
Northampton  and  Banaury  RaUioayCompany, 
14  L.  R.,  Eq.  477  ;  27  L.  T.  507  ;  20  W.  R.  938. 

In  a  suit  against  a  company  for  specific  per- 
formance of  a  contract  dated  in  1863,  produc- 
tion was  required  from  the  company  oi  corre- 
spondence passing,  before  the  institution  of  the 
suit,  between  the  former  engineer  and  solicitors 
of  the  company,  and  between  the  present  soli- 
citors and  the  secretary  and  the  agents,  sub- 
agents,  engineers,  surveyors,  and  directors  of  the 
company,  and  cases  and  opinions  of  counsel 
advising  on  behalf  of  the  company  in  respect 
of  the  subject-matter  of  the  suit : — Held,  that 
the  whole  of  this  correspondence  relating  to  the 
subject-matter  of  the  contract,  which  might 
lead  to  litigation,  whether  it  had  done  so  or 
might  do  so,  or  whether  it  was  probable  or  im- 
probable that  it  would  do  so,  was  privileged, 
and  production  was  refused.    Ih, 

Letters  written  post  litem  motam,  and  passing 
between  the  country  solicitor  and  his  town  a^ent, 
which  relate  to  the  litigation  or  the  subject- 
matter,  are  privileged,  and  a  defendant  cannot 
be  compelled  to  answer  as  to  the  nature  of  their 
contents.  Catt  v.  Tourle,  23  L.  T.  485  ;  19  W. 
B.56. 

In  a  suit  to  which  trustees  were  defendants 
production  was  sought  of  letters  which  had 
passed  between  tiie  trustees  and  their  solicitors 
with  reference  to  the  trust,  and  of  memoranda 
and  instructions  to  counsel  prepared  by  the  soli- 
citors on  behalf  of  the  trustees.  Some  of  these 
docoments  relate  to  a  former  suit  which  had 
sought  to  set  aside  a  deed  of  release  impeached 
in  the  present  suit.  None  of  the  documents  had 
been  charged  to  the  trust  estate : — Held,  that  all 
these  documents  were  privileged.  Bacon  v. 
Bactm,  34  L.  T.  349. 

Beieriptioii — ^Ante  litem  motam.] — Documents 
passing  between  the  defendants  or  their  agents 
and  their  solicitor  ante  litem  motam,  and  stated 
in  an  affidavit  as  to  documents  to  be  "  confiden- 
tial communications  between  solicitor  and  client 
with  reference  to  matters  which  are  now  in 
question  in  this  cause,''  are  described  sufficiently 
to  protect  them  from  production.  Mae/arlane 
V.  Bolt,  14  L.  R.,  Eq.  580  ;  41  L.  J.,  Ch.  649  ; 
27  L.  T.  305  ;  20  W.  R.  945. 

Copies  of  letters  and  telegrams  sent  by  clients 
to  their  solicitors  ante  litem  motam,  are  privi- 
leged from  production.    lb. 

I  n  an  action  by  cestnis  que  trustent  against  their 
trustees  to  compel  them  to  make  good  a  breach 
of  trust : — Held,  that  the  trustees  must  produce 
letters  and  copies  of  letters  from  and  to  their 
solicitors  in  relation  to  matters  in  question  in 
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the  action  ante  litem  motam.  Talbot  v.  Jfarsh' 
field  (2  Dr.  &  Sm.  649)  followed.  Maton,  In  re 
Mason  v.  Cattley,  22  Ch.  D.  609 ;  52  L.  J.,  Ch. 
478;  48L.  T.  631. 

In  an  action  to  restrain  the  defendant  com- 
pany from  making  or  using  any  brake  apparatus 
similar  to  the  "  continuous  brake  apparatus " 
of  which  the  plaintiff  was  the  inventor  and 
patentee,  the  defendant  company  sought  to 
withhold  from  production  certain  letters  which 
had  passed  between  the  officers  of  the  company 
and  between  them  and  other  persons.  This 
correspondence,  it  was  alleged,  had  arisen  in 
consequence  of  a  claim  made  by  the  plaintiff 
regarding  his  patents,  in  a  letter  addressed  to 
the  secretary  of  the  company,  which  was  taken 
by  them  to  be  an  intimation  that  the  plaintiff 
intended  to  proceed  against  them  for  infringe- 
ment of  his  various  patents,  llic  letter  was 
handed  to  the  company's  solicitors,  with  instruc* 
tions  to  advise  the  company  as  to  the  merits  of 
the  plaintiff  s  claims,  and  thereafter  the  matter 
had  been  conducted  with  the  view  of  getting 
materials  for  a  contest  if  necessary.  Bacon, 
V.-C,  was  of  opinion  that  the  plaintiff's  letter 
did  not  contain  any  threat  of  litigation,  and  held 
that  the  correspondence  which  the  plaintiff  de- 
sired to  inspect  could  not  be  treated  as  privil^ed 
from  discovery,  and  must  be  produced  : — Held, 
on  appeal,  that  assuming  the  plaintiff's  letter  to 
amount  to  a  threat  of  litigation,  the  affidavit 
setting  out  the  above  reasons  for  not  producing 
the  documents  did  not  disclose  a  sufficient 
ground  of  privilege.  WestingJ^use  v.  Midland 
Railway  Company^  48  L.  T.  462 — C.  A.  Affirm- 
ing 48  L.  T.  98. 

A  plaintiff  will  not  be  compelled  to  produce 
confidential  correspondence  between  himself  or 
his  predecessors  in  title  and  their  respective 
solicitors  with  respect  to  questions  connected 
with  matters  in  dispute  in  the  suit,  although 
made  before  any  litigation  was  in  contempla- 
tion. Mnet  V.  Morgan,  8  L.  R.,  Ch.  361  ;  42 
L.  J.,  Ch.  627  ;  28  L.  T.  573  ;  21  W.  R.  467. 

A  claimant,  who  deposed  that  '*  obstacles  hav- 
ing arisen  in  granting  a  second  lease,  one  only 
was  granted,"  was  asked  on  cross-examination, 
whether  the  obstacles  were  suggested  by  him  to 
his  solicitor,  or  by  his  solicitor  to  him  : — Held, 
not  bound  to  answer,  though  the  communication 
was  before  any  litigation  was  in  contemplation. 
Turton  v.  Barber,  17  L.  R.,  Eq.  329 ;  43  L.  J., 
Ch.  468  ;  22  W.  R.  438. 

The  bill  of  costs  delivered  in  the  same  matter 
also  held  to  be  privileged.    Ih. 

Upon  the  purchase  by  A.  from  mortgagees 
selling  under  their  power  of  sale,  letters  passed 
between  the  solicitors  of  A.  and  of  the  mort- 
gagees, in  which  reference  was  made  to  an  an- 
ticipated claim  by  B.  to  a  legacy  as  charged 
upon  the  mortgaged  property.  B.  subsequently 
filed  a  bill  to  establish  a  charge  in  respect  of  her 
legacy  upon  the  property  in  the  hands  of  A. : — 
Held,  that  the  correspondence  between  the  soli- 
citors of  A.  and  of  the  mortgagees  before  the 
institution  of  the  suit  was  not  privileged  from 
production.  Paddon  v.  Win<^h,  9  L.  R.,  Eq.  666 ; 
39  L.  J.,  Ch.  627 ;  22  L.  T,  403. 


Xust  be  Confidential  as  well  ai  Professional.] 
— Documents  must  be  produced  unless  they  are 
protected  by  being  both  professional  communi- 
cations and  also  confidential  in  their  nature. 

N 
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ASmith  y.  Daniell,  18  L.  R.,  Eq.  649 ;  U  L.  J., 
Ch.  189  ;  30  L.  T,  752. 

Letters  relating  to  the  subject-matter  of  a  suit, 
written  by  the  defendant's  solicitor  to  the  de- 
fendant's agent,  are  not  protected  from  produc- 
tion, unless  they  were  written  with  reference  to 
the  dispute  between  the'  parties  to  the  suit,  and 
with  a  view  to  the  defence  of  the  suit  Original 
Hartlepool  Collieries  Company  t.  Moon^  30  L.  T. 
685.    Affirming  30  L.  T.  193. 

^Opinions  of  CouzimI,  4c.]  —  From  copies  of 
letters  written  before  the  litigation  by  a  plaintiff 
to  one  of  the  defendants,  it  appeared  that  the 
former  had  taken  opinions  of  counsel^  and  the 
friendly  opinion  of  Lord  Westbuiy,  when  an 
ex-chancellor,  on  points  which  afterwards  be- 
came part  of  the  subject-matter  of  the  litigation. 
The  plaintiff,  in  answer  to  an  application  to  pro- 
duce these  opinions  and  Uie  cases  Qn  which  uiey 
were  founded,  objected,  on  the  ground  that  **  they 
were  vrritten  in  anticipation  of  and  in  relation 
to  the  litigation."  He  did  not  say  they  were 
confidentifd  communications  : — Held,  that  he 
was  bound  to  produce  both  classes  of  docu- 
ments. Smith  V.  Daniell,  18  L.  R.,  Eq.  649  ; 
44  L.  J.,  Ch,  189  ;  30  L.  T.  762. 

An  order  was  made  for  the  production  of 
opinions  of  counsel,  which  were  not  claimed  as 
confidential,  but  were  made  in  anticipation  of 
and  relative  to  the  litigation.    lb. 

An  ex-lord-chancellor  had  given  his  opinion 
on  the  case  as  a  friend ;  this  was  given  confiden- 
tially, but  it  was  ordered  to  be  produced  on  the 
ground  that  it  was  not  a  professional  communi- 
cation, lb.  And  see  Mostyn  v.  West  Mostyn 
Coal,  Jf-e,,  Co.,  34  L.  T.  631,  ante,  col.  353. 

A  trustee  is  not  bound  to  produce  to  his 
cestuis  que  trustent  cases  laid  before  counsel 
with  the  view  of  resisting  a  claim  by  such 
cestuis  que  trustent,  although  the  trustee  is  not 
personally  interested.  Thomat  v.  Secretary  of 
State  for  India  in  CouneU,  18  W.  R.  312. 


iii.  CommUrnications  with  Non-Pro/essio^fuil 

Persons. 

Information  obtained  ante  litem  motam.]— 
In  an  action  for  specific  performance  of  a  build- 
ing contract  to  take  on  lease  building  land  from 
the  defendants,  the  defendants  sought  to  protect 
from  production  letters  which  he^  passed  be- 
tween their  solicitors  and  their  surveyors  : — 
Held,  by  Bacon,  V.-C,  that  the  letters  were 
privileged.  But  held,  on  appeal,  that  the  defen- 
dants must  produce  the  letters,  except  such 
of  them  (if  any)  as  the  defendants  should  state 
by  affidavit  to  have  been  prepared  confidentially 
after  dispute  had  arisen  between  the  plaintiff 
and  the  defendants,  and  for  the  purpose  of  ob- 
taining information,  evidence,  or  legal  advice 
with  reference  to  litigation  existing  or  con- 
templated between  the  parties  to  the  action. 
^Vheeler  v.  Ze  Marehant,  17  Ch.  D.  676 ;  60 
L.  J.,  Ch.  793  ;  44  L.  T.  632 ;  45  J.  P.  728— C.  A. 

Hon-Profesiional  Agents.] — In  an  action  for 
not  delivering  goods  according  to  contract  it 
appeared  that  the  defendant,  before  selling  the 
goods  to  the  plaintiff,  had  purchased  them  from 
a  company  ;  and  that  shortly  before  the  action 
was  commenced  he  had  sent  to  the  company's 
agents  two  letters  from  the  plaintiff's  solicitors  | 


relating  to  the  claims  made  in  the  action,  re- 
questing them  to  obtain  information  respecting 
these  claims,  and  that  a  number  of  letters  there- 
upon passed  between  the  defendant  and  the 
company's  agents  upon  the  subject,  some  of 
them  after  the  action  was  brought;  and  that 
ultimately  the  company  agreed  to  allow  the  de- 
fendant a  large  deduction  from  the  invoice 
price  : — Held,  that  the  plaintiff  was  entitled  to 
inspection  of  the  letters,  as  they  could  not  be 
said  to  be  confidential  communications  between 
the  defendant  and  any  one  in  the  nature  of  his 
legal  adviser,  with  a  view  to  litigation.  Enylish 
V.  Tottie,  1  Q.  B.  D.  141 ;  45  L.  J.,  Q.  B.  138  ; 
33  L.  T.  724  ;  24  W.  R.  393. 

A  letter  by  a  mercantile  agent  to  Ms  princi- 
pal, giving  information  respecting  what  the 
agent  has  actually  done  for,  and  on  account  of, 
the  principal,  is  not  privileged,  although  it  is 
sent  in  compliance  witn  the  request  of  the  prin- 
cipal, made  after  the  principal  has  been  threat- 
ened with  litigation  respecting  the  matter  on 
which  he  requires  information.  Anderson  v. 
Banh  of  British  Colombia,  2  Ch.  D.  644 ;  45 
L.  J.,  Ch.  449 ;  35  L.  T.  76 ;  24  W.  R.  624— 
C.  A.    Affirming  24  W.  R.  724. 

A  bill  was  fil^  against  a  banking  company  to 
compel  them  to 'replace  a  sum  of  money  allied 
to  have  been  improperly  transferred  by  them 
from  one  account  to  another  at  their  branch 
bank  in  Oregon.  Before  the  bill  was  filed,  but 
after  litigation  had  become  highly  probable,  the 
manager  in  London  telegraphed  to  the  manager 
in  Oregon  to  send  full  particulars  of  the  whole 
transaction.  On  an  application  by  the  plaintiff 
in  the  suit  for  production  of  documents,  the 
bank  resisted  production  of  the  letter  sent 
in  answer,  as  being  privileged  : — Held,  that  the 
letter  was  not  privileged,  and  must  be  produced. 
lb. 

The  cases  where  it  has  been  held  that  commu- 
nications with  persons  other  than  legal  advisers 
are  privileged,  may  rest  on  the  principle  that  a 
party  is  not  bound  to  disclose  his  counsel's  brief, 
or  the  materials  obtained  for  the  brief.    Jb. 

It  may  be  that  a  party  is  not  bound  to  dis- 
close notes  of  evidence  obtained  from  proposed 
i^dtnesses.    lb, 

A  confidential  letter  to  one  of  the  parties  to  an 
action  containing  mere  matter  of  opinion  volun- 
teered by  a  non-legal  agent  who  has  no  personal 
knowledge  of  the  facts  beyond  that  possessed  by 
the  part^  applying  for  production  is  not  within 
the  rule  as  to  professional  or  quasi-professional 
privilege,  and  is  therefore  not  protected.  Bustros 
V.  White,  1  Q.  B.  D.  423  ;  45  L.  J.,  Q.  B.  642  ; 
84  L.  T.  835  ;  24  W.  R.  721— C.  A. 

Between  Co-defisndants.] — ^The  correspondence 
between  co-defendants  after  the  institution  of  a 
suit  is  not,  as  a  general  rule,  privileged  from  pro- 
duction ;  but  where  one  defendant,  being  a  soli- 
citor, has  acted  as  agent  for  the  solicitor  on  the 
record,  to  collect  evidence  in  the  suit,  the  letters 
passing  between  him  and  his  co-defendant  are 
privileged  communications.  Hamilton  v.  Kott, 
16  L.  R.,  Eq.  112 ;  42  L.  J.,  Ch.  512. 

In  a  suit  in  which  the  bill  charged  fraud  against 
all  the  defendants,  two  of  them  were  ordered  to 
produce  all  letters  written  to  them,  in  reference 
to  the  subject  of  the  suit  and-before  the  dispute 
arose,  by  a  co-defendant^  who  had  been  their 
solicitor  in  the  original  transaction,  save  only  such 
letters  as  they  should  shew  by  affidavit  to  con- 
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tain  legal  advice  or  opinions.    Sankey  v.  Alex- 
ander, 8  Ir.  B.,  £q.  241. 

'  CoBpromiM  of  former  ActiO]i.]~The  plaintiffs 
were  the  owners  of  goods  shipped  on  board  the 
defendants'  yesscl.  the  B.,  and  tneir  case  was,  that 
the  goods  had  been  lost  through  a  collision  be- 
tween the  6.  and  the  H.,  owing  to  the  defendants* 
negligence.  A  suit  and  cross  snit  had  previously 
been  commenced  in  the  Ck>urt  of  Admiralty  be- 
tween the  owners  of  the  two  vessels,  and  these 
suits  were  compromised  by  a  private  agreement 
in  writing : — Held,  that  the  plaintiffs  were  en- 
titled to  inspection  of  this  agreement  with  an 
average  statement  attached  to  it ;  for  that,  with- 
out deciding  that  such  an  objection  would  be 
material,  it  did  not  appear  that  the  owners  of  the 
H.  objected  to  the  inspection ;  and  the  document 
clearly  related  to  the  matter  in  question,  as  it 
might  contain  an  admission  of  liability  on  the 
port  of  the  defendants.  Hutchinson  v.  Olover^ 
1  Q.  B.  D.  138;  45  L.  J.,Q.  B.  120;  33L.T.605; 
24  W.  R.  185.  Affirmed  on  appeal,  33  L.  T.  834 
— C.A. 

Cmmuuoatioa  with  Heralds'  College.]— A 
pnrsaivant  of  the  Heralds'  College  is  not  in  the 
position  of  a  legal  adviser,  and  communications 
passing  between  him  and  the  person  employing 
him  in  reference  to  pedigrees  in  the  Heralds' 
College  are  not  privileged,  and  he  is  entitled  to 
be  examined  in  reference  thereto.  Slade  v. 
Tuek^,  14  Ch.  D.  824 ;  49  L.  J.,  Ch.  644 ;  43  L.  T. 
49  ;  28  W.  R.  807. 

IMreetion  to  Shexift] — A  direction  given  by  a 
dient  to  his  attorney,  or  his  clerk,  to  send  a  par- 
ticular person,  not  a  sheriff's  officer,  with  the 
sheriff  to  point  out  the  person  to  be  arrested 
under  a  capias  ad  satis&ciendum,  is  not  a  privi- 
leged communication.  Caldheck  v.  Boon,  7  ii,  R., 
C.  L-  32. 

CoBUdential  Commimioations.]  —  Declaration 
allying  breaches  of  an  agreement  made  between 
a  banking  company  carrying  on  business, 
amongst  other  places,  at  Bombay,  and  the  de- 
fendant, who  had  been  their  agent  there.  Upon 
an  order  for  discovery  of  documents  relating  to 
the  matter  in  dispute  obtained  by  the  defendant, 
the  secretary  of  the  bank  made  an  affidavit  that 
the  letters  specified  in  a  schedule  attached  to  the 
affidavit  consisted  of  communications  between 
the  head  office  of  the  bank  in  London  and  their 
officers  at  Bombay,  not  forming  part  of  the  res 
geste,  but  written  after  the  defendant  had  left 
the  service  of  the  bank  and  the  dispute  in  ques- 
tion in  the  cause  had  arisen,  being  on  the  one 
part  instructions  given  and  inquiries  made  with 
the  view  of  obtaining  the  information  required 
to  enable  the  bank  to  decide  as  to  the  mode  of 
proceeding  against  the  defendant,  several  of 
them  having  been  written  under  the  immediate 
direction  and  advice  of  the  attorney  for  the 
bank ;  and  on  the  other  part,  their  officera'  re- 
ports and  replies  specifying  Uie  evidence  which 
could  be  adduced  in  Bombay  to  prove  the 
breaches  of  contract  complained  of,  and  that 
the  same  conld  not  be  material  to  the  defendant 
with  a  view  of  establishing  his  case.  The  de- 
fendant made  an  affidavit  of  his  belief  that  the 
correspondence  in  the  schedule  was  material  to 
the  defence  of  the*  action  : — Held,  that  all  this 
correspondence  was  confidential  communication, 


which  the  defendant  was  not  entitled  to  inspect. 
Chartered  Bank  of  India,  Australia,  and  China 
v.  Bich,  4  B.  &  S.  73  ;  32  L.  J.,  Q.  B.  300  ;  8  L.  T. 
454  ;  11  W.  R.  830. 

When  an  order  for  discovery  is  made,  if  a  por- 
tion of  a  document  is  privileged  and  the  rest  not, 
the  document  can  be  produced  with  the  privi- 
leged portion  covered  up.  Forshato  v.  Lewis, 
10  Ex.  712;  IJur.,  N.  S.  236. 

Where  a  plaintiff  obtains  an  order  for  produc- 
tion and  inspection  of  documents,  he  does  so 
upon  an  express  undertaking  not  to  make  public 
any  information  so  obtained,  or  to  communicate 
it  to  persons  strangers  to  the  suit.  Williams  v. 
Prince  of  Wales  Insurance  Company,  23  Beav. 
338  ;  3  Jur.,  N.  S.  55. 

^Where  Fraud.] — Confidential  communica- 
tions, involving  fraud,  are  not  privileged  from  dis- 
closure. Oartside  v.  Outram,  26  L.  J.,  Ch.  113  ; 
3  Jur.,  N.  6.  39. 

iv.  Medical  and  other  Bejports,  Surveys,  ^'c, 
\^But  see  tico  preceding  sub'heads.] 

Railway  Reports.]— A  plaintiff,  in  an  action 
for  injuries  sustained  by  the  negligence  of  a 
railway  company,  was  examined  under  a  judge's 
order  by  meaical  men  on  behalf  of  the  company. 
Inspection  by  the  plaintiff  of  the  medical  men's 
reports  to  the  company  was  refused  as  being 

Srivileged.    JfViend    v.  London,  Chatham   and 
)over  Bailway  Company,  2  Ex.  D.  437 ;  46  L.  J., 
Ex.  696  ;  36  L.  T.  729  ;  25  W.  R.  735— C.  A. 

Where,  on  an  action  against  a  railway  com- 
pany to  recover  damages  for  injuries  sustained 
by  their  negligence,  the  plaintiff  is  examined 
by  medical  men  employed  on  their  behalf,  the 
reports  sent  by  the  medical  men  to  the  company 
are  privileged  from  inspection,  provided  that  the 
examination  and  reports  were  procured  by  the 
solicitor  of  the  company  or  at  his  instance,  for 
the  purpose  of  enabling  him  to  give  advice  to 
the  company  with  reference  to  the  action,  and  of 
assisting  him  generally  in  the  conduct  of  the 
legal  proceedings.    Ih, 

It  IS  immaterial  that  the  judge's  order  under 
which  the  plaintiff  was  examined  was  drawn  up 
with  the  words  '^  and  by  consent "  struck  out,  as 
a  ju^e  has  no  jurisdiction  to  make  an  order  in 
that  form  except  under  31  &  32  Vict.  c.  119, 
s.  26,  and  the  plaintiff  must  be  treated  as  if  he 
had  submitted  voluntarily  to  the  examination. 
Ih, 

When,  after  an  accident  on  a  railway,  the 
officials  of  the  railway  company,  in  the  usual 
course  of  their  ordinary  duty,  make  a  report  to 
the  company,  whether  before  or  after  an  action 
has  been  brought  in  respect  of  injuries  sustained 
by  a  passenger  through  such  accident,  then  such 
report  is  subject  to  inspection ;  but  when  a 
claim  for  compensation  has  been  made,  and  the 
company  is  seeking  to  inform  itself,  by  the 
medical  examination  by  its  own  medided  officer, 
of  the  state  and  condition  of  the  person  making 
the  claim,  then  an  inspection  of  the  report  made 
to  them  after  such  examination  will  not  be 
granted,  such  report  being  a  privileged  docu- 
ment. Skinner  v.  G^^at  Xortheni  Railway 
Company,  9  L.  R.,  Ex.  298  ;  43  L.  J.,  Ex.  150  ; 
32  L.  T.  233;  23  W.  R.  7.    See  xireccdlng  cases. 

The  case  of  Cossey  v.  London,  Brighton  and 
South  Coast  Bailway  Company,  in  C.  r,  (infra), 
approved  and  followed  in  prcSerence  to  Fennvr 
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y.  London  and  South'Eastem  Railway  Company, 
in  Q.  B.  (infra\    lb. 

When  a  medical  man,  sent  by  a  railway  com- 
pany to  examine  a  person  who  has  claimed  com- 
pensation for  personal  injury  from  an  accident 
on  their  railway,  has  made  a  report  on  the  sab- 
ject-matter  of  the  claim  for  the  guidance  of  the 
company  in  yielding  to  or  resisting  such  claim, 
such  report  is  obtained  with  a  Tiew  to  pending 
litigation,  and  the  claimant  cannot  call  for  an 
inspection  of  it  on  bringing  an  action  founded 
on  such  claim.  Cottitey  t.  Lo9idon,  Brighton  and 
South  Cooit  Railway  Comjjany,  6  L.  R.,  C.  P. 
146  ;  39  L.  J.,  C.  P.  174  ;  22  L.  T.  19  ;  18  W.  R. 
498. 

Documents  which  are  written  in  answer  to  in- 
quiries made  by  a  railway  official  to  the  head 
office  of  the  company  after  threat  of  litigation, 
and  which,  in  the  discretion  of  the  judge,  appear 
to  fall  short  of  notes  of  the  case  to  be  laid  b^ore 
the  legal  advisers  of  the  company,  and  were  not 
in  the  nature  of  proofs  for  the  trial,  are  not 
privileged  from  Inspection,  notwithstanding  that 
the  documents  were  not  made  in  the  ordinary 
course  of  the  duty  of  the  person  writing  them, 
but  in  answer  to  special  inquiries.  Fenntr  v. 
London  and  South-Eastern  Railway  Company^ 
7  L.  R.,  Q.  B.  767  ;  41  L.  J.,  Q.  B.  313  ;  26  L.  T. 
971  ;  20  W.  R.  830. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger  from  an  accident,  the 
court  made  an  order  for  the  plaintiff  to  have 
liberty  to  inspect  reports  as  to  the  accident  made 
by  servants  and  officera  of  the  company  to  their 
employers  shortly  after  it  took  place ;  although 
the  company  alleged  that  the  documents  con- 
tained statements  made  by  various  persons  for 
the  purpose  of  giving  the  company  such  infor- 
mation as  would  enable  them  to  judge  whether 
or  not  they  could  be  made  responsible  to  the 
plaintiff  or  any  other  persons  by  reason  of  the 
matters  stated  therein,  and  were  made  in  con- 
sequence of  a  custom  requiring  such  statements 
to  be  made  in  cases  of  any  accident  causing  or 
being  likely  to  cause  personal  injury  to  any 
passenger,  and  that  the  same  constituted  the  in- 
structions to  the  company's  advisers,  as  to  de- 
fending the  action,  and  could  not  be  produced 
without'  disclosing  the  grounds  of  their  defence. 
Parr  v.  London,  Chatham,  and  Dover  Railway 
Company,  24  L.  T.  558. 

Action  by  executors  for  the  benefit  of  the 
widow  and  children  of  B.,  whose  death  was 
occasioned  by  the  negligence  of  a  railway  com- 
pany.. Plea,  that  the  company  paid  to  B.  in  his 
lifetime  75Z.  in  satisfaction  and  discharge  of  all 
claims.  Upon  an  order  for  discovery  of  docu- 
ments relating  to  the  matter  in  dispute  obtained 
by  the  plaintiffs  : — Held,  that  reports  of  a  derk 
in  the  office  of  the  secretary  of  the  company  sent 
by  them  to  the  deceased  to  communicate  with 
him  respecting  the  accident,  and  of  the  mediad 
officer  of  the  company  employed  by  them  to 
visit  the  deceased,  respecting  his  examination  of 
the  deceased  connected  with  the  accident,  were 
not  privileged  communications.  Baker  v.  Lon- 
don and  South-Western  Railway  Qmipany,  3 
L.  B.,  Q.  B.  91  ;  37  L.  J.,  Q.  B.  53  ;  16  L.  T.  126  ; 
8  B.  &  S.  645. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger  from  an  accident  imputed 
to  a  defective  locomotive  engine,  the  court  made 
an  order  for  the  plaintiff  to  inspect  reports  as  to 
the  accident  made  respectively  by  the  company's 


inspector,  locomotive  superintendent,  and  guard 
of  the  train  in  the  ordinary  coaise  of  their  duty, 
but  refused  such  order  as  to  reports  from  scien- 
tific men  consulted  by  the  company  as  to  the 
cause  of  the  accident.  Woolley  v.  North  London 
Railway  Company,  4  L.  R.,  C.  P.  602 ;  38  L«  J., 
C.  P.  317  ;  20  L.  T.  813  ;  17  W.  R.  660,  797. 

The  court  allowed  inspection  by  the  plaintiff 
of  a  copy  of  a  report  made  by  the  company's 
general  manager  to  the  Board  of  Trade  as  to  tiie 
accident,  pursuant  to  3  &  4  Vict,  a  97,  a.  3  ;  also 
of  a  g^rantee  given  some  years  before  the  acci- 
dent of  materials  for  locomotives,  part  of  which 
at  the  time  of  the  accident  formed  a  portion  of 
the  engine  in  question  ;  also  of  such  entries  in 
the  minute-books  of  the  directors  of  the  company 
relating  to  the  accident  which  were  not  entries 
of  communications  between  the  company  and 
their  professional  advisers  or  the  result  thereol 
Ih, 


Aotlon  for  Wrongful  Diamisaal.] — ^In  an 


action  by  a  superintendent  against  a  railway 
company  for  improperly  dismissing  him  from 
their  employ,  he  is  entitled  to  have  an  inspection 
of  all  minutes  or  entries  in  Uie  company's  books 
having  any  reference  to  his  employment.  HUl 
V.  Great  Western  Railway  Company,  10  C.  B., 
N.  S.  148. 

Gas  Szploiion — Xodel.] — In  an  action  against 
a  gas  company  for  n^igcoitly  allowing  the 
escape  of  gas  from  their  main  through  an  open 
window  into  the  plaintiff's  premises,  where 
it  ignited  and  exploded,  and  caused  a  fire,  which 
consumed  them  : — ^Held,  that  inspection  by  the 
company  of  a  ipodel  made  for  the  plaintiff  from 
memory  after  the  destruction  of  his  premises, 
which  had  since  been  rebuilt,  was  not  to  be 
allowed.  Morley  v.  Great  Central  Oas  Com- 
pany, 2  F.  &  F.  373. 

Collision  at  Sea— Beports  and  Sunreyt.] — In 
an  action  for  damages  for  improperly  construct- 
ing a  steam-tug,  reports  made  by  persons  em- 
ployed by  the  plaintiff  to  survey  the  tog  for  the 
purposes  of  the  action  are  liable  to  inspection. 
Martin  v.  Butchard,  36  L.  T.  732. 

The  court  will  not  allow  surveys  made  solely 
for  the  purpose  of  the  case  of  one  of  the  parties 
on  a  trial  or  for  the  opinion  of  one  of  the  ratrties* 
legal  advisers  to  be  inspected.  The  Theodor 
Kroner,  3  P.  D.  162  ;  47  L.  J.,  P.  85 ;  38  L.  T. 
818  ;  27  W.  R.  307. 

When  a  collision  occurs  between  one  of  the 
Queen's  ships  and  a  ship  belonging  to  a  private 
owner,  and  the  captain  of  the  Queen's  ship 
makes  (in  accordance  with  the  usual  practice)  a 
report  to  the  Lords  of  the  Admiralty,  the  Court 
of  Admiralty  will  not,  in  a  cause  against  the 
captain,  in  which  an  appearance  has  been  entered 
by  the  Queen's  Proctor,  by  order  of  the  Lords  of 
the  Admiralty,  ordec  it  to  be  produced  for  in- 
spection by  the  opposite  parties,  if  the  secretary 
to  the  Lords  of  the  Admiralty  makes  an  affidavit 
to  the  effect  that  such  production  would  be  pre- 
judicial to  the  public  service.  //.  il/.  S,  BeUero- 
plwn,  44  L.  J.,  Adm.  5  ;  31  L.  T.  756 ;  23  W.  R. 
248. 

Lunatic  Asylum — Statutory  Entries.] — In  an 
action  against  the  licensed  keeper  of  a  private 
lunatic  asylum,  under  8  &  9  Vict.  c.  100,  by  a 
person  who  had  been  confined  in  it  as  a  lunatic, 
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for  mismanagement  and  improper  treatment  of 
him  while'a  patient  there,  the  court,  on  applica- 
tion by  the  plaintiff,  nnder  14  &  15  Vict.  c.  99, 
8.  6,  directed  inspection  of  the  following  books, 
required  by  the  first-mentioned  statute  to  be 
kept,  ie., "  The  Medical  Visitation  Book,*'  "  The 
Case  Book,"  "The  Visitors'  Book,"  and  "The 
Patients'  Biook  "  (that  of  the  book  of  admissions 
and  book  of  entries  haying  been  consented  to)  ; 
t<^ther  with  the  order  and  medical  certificate 
under  which  the  plaintiff  was  admitted  into  the 
establishment  as  a  patient.  The  inspection,  how- 
CTer,  was  ordered  to  be  conducted  before  the 
master,  who  should  seal  up,  uninspected,  all 
parts  of  the  books  not  relating  to  the  plaintiffs 
case.  Hill  v.  FhUpy  7  Ex.  232  ;  21  L.  J.,  Ex. 
82  ;  16  Jur.  90. 

Baport  of  Kedieal  Kaa  to  Ininranee  Com- 

paay.] — In  an  action  against  an  insurance  com- 
pany upon  a  policy  of  life  insurance,  the  company 
haying  pleaded  that  the  policy  was  obtained  by 
fraudulent  concealment  and  misrepresentation  of 
material  facts,  the  plaintiff  applied  for  inspection 
of  the  following  documents  : — ^yiz.,  two  reports 
made  to  the  company  by  priyate  friends  of  the 
assured,  to  whom  the  company  was  referred,  with 
relation  to  the  assured's  state  of  health  and 
habits  ;  and  a  report  made  by  a  medical  man  to 
whom  the  assured  was  referred  for  examination 
on  behalf  of  the  company.    At  the  head  of  the 
printed  forms  of  questions,  upon  which  these  re- 
ports were  made,  were  statements  that  the  com- 
pany would  regard  the  answers  giycn  as  strictly 
priyate    and    confidential.      The    company,  on 
accepting  the  insurance,  after  consideration  of 
the  proposals  for  insurance,  and  of  these  reports, 
charged  a  special  rate  of  premium  on  the  ground 
that  the  life  was  not  a  first-class  one.    The  court 
■allowed  inspection  of  the  documents,  on  the 
.ground  that  they  were  not  priyileged  from  in- 
q)CCtion,  and  the  plaintiff  had  made  out  a  good 
prim&  facie  case  for  supposing  that  they  were 
material    to    his    case.      Mahimy  y.  Kational 
Widows'  Life  Asturance  Fund,  6  L.  R.,  C.  P. 
252  ;  40  L.  J.,  C.  P.  203  ;  24  L.  T.  548  ;  19  W.  R. 
722. 

In  a  foreclosure  suit  in  equity,  the  defence  of 
insanity  being  set  up,  the  production  of  the  report 
of  the  medical  officer  of  an  insurance  company  as 
to  the  state  of  health  of  the  party  was  demurred 
to  as  priyileged,  because  confidential : — Held, 
that  it  must  be  produced.  Lee  y.  Ilammerton, 
10  L.  T.  730  ;  12  W.  R.  975. 


V.  Waiver, 

The  giying  of  an  extract  of  a  copy  of  an 
opinion  of  counsel,  w^hich  a  solicitor  procured 
for  his  client  on  the  subject-matter  of  the  suit, 
to  a  solicitor  engaged  in  litigation  against  him, 
does  not  necessarily  preyent  the  opinion,  or  the 
case  on  which  it  was  taken,  from  being  privileged. 
Carey  y.  Cutlihert,  6  Ir.  R.,  Eq.  599. 


vi.  I^ririlege  ExtendB  to  Subsequent  Actian. 

In  an  action  by  the  plaintiffs  against  the  de- 
fendant for  not  unloading  at  the  port  of  dischaiige 
a  caigo  of  rice  purchased  by  the  defendant  from 
the  plaintiffs,  whereby  the  plaintiff,  who  had 
entered  into  a  charterparty  upon  terms  as  to  the 
discharge  of  the  ship  simUar  to  those  contained 


in  the  contract  of  sale,  were  sued  by  and  had  to 

Say  damages  to  the  shipowner  : — Held,  that  the 
efendant  was  not  entitled  to  inspection  of  the 
papers  in  the  plaintiffs*  possession  relating  to  the 
action  brought  against  them  by  the  shipowner, 
including  correspondence  between  them  and 
their  solicitor,  and  between  their  solicitor  and 
other  persons  ;  for  such  papers  would  haye  been 
priyil^ed  from  discovery  m  the  former  action, 
and  the  fact  that  such  action  had  terminated 
did  not  deprive  them  of  their  privilege.  Sulloeh 
y.  Corry  or  Qyrrie,  3  Q.  B.  D.  356  ;  47  L.  J.,  Q.  B. 
352  ;  38  L.  T.  102 ;  26  W.  R.  330. 

yii.  Documents  relating  to  Title, 

Action  for  ReooYory  of  Land.] — In  an  action  for 
the  recovery  of  land  the  plaintiff  is  entitled  to 
discovery  as  to  all  matters  relevant  to  his  own 
and  not  to  the  defendant's  case.  In  an  action 
for  the  recoyery  of  land  the  plaintiff  claimed  as 
assignee  of  co-heiresses  of  a  deceased  intestate 
owner  of  the  land,  and  the  defendant  relied  on 
his  possession  and  also  set  up  the  vStatute  of 
Limitations  : — Held,  that  the  plaintiff  was  en- 
titled to  interrogate  the  defendant  as  to  matters 
releyant  to  the  pedigree  and  heirship  of  his 
assignors  and  as  to  alleged  admissions  by  the  de- 
fendant that  his  possession  of  the  land  was  as 
trustee  for  the  intestate  and  her  heirs,  even 
though  the  plaintiff  might  have  other  means  of 
proving  the  facts  inquired  after ;  and  that  the 
defendant  must  answer  the  interrogatories  in 
substance,  subject  to  any  privilege  against  par- 
ticular discovery  which  he  might  be  entitled  to 
claim.  Lit  ell  y.  Kcnihedy^  8  App.  Cas.  217  ; 
52  L.  J.,  Ch.  385  ;  48  L.  T.  585  ;  31  W.  R.  618 
— H.  L.  (E.).  Reversing  20  Ch.  D.  484  ;  51  L.  J., 
Ch.  409  ;  46  L.  T.  752  ;  30  W.  R.  493— C.  A. 

And  see  Wrentmore  y.  Hagley,  46  L.  T.  741. 

Host  bo  DifoOYored.] — A  defendant  in  an 
ejectment  is  not  exempt  from  liability  to  make 
discovery  of  documents  under  Ord.  XXXI.  New 
British  Mutual  Intestment  Company  v.  Pccd^ 
3  C.  P.  D.  196  ;  26  W.  R  354. 

But  not  produeod  if  Privilege  claimed.] — A 
plaintiff  wiU  not  be  compelled  to  produce  muni- 
ments of  title  which  he  swears  do  not,  to  the 
best  of  his  knowledge,  information  and  belief, 
contain  anything  impeaching  his  case,  or  support- 
ing or  material  to  the  case  of  the  defendant. 
Minet  v.  Morgan,  8  L.  R.,  Ch.  361  ;  42  L.  J.,  Ch. 
627  ;  28  L.  T.  573  ;  21  W.  R.  467. 

By  a  deed  of  settlement  a  general  power  of 
appointment  over  estates  was  reserved  to  the 
settlors,  subject  to  which  the  estates  were 
limited  to  the  settlors  for  their  lives,  with  re- 
mainders to  other  persons  in  strict  settlement. 
The  settlors  executed  their  i^ower  of  appointment 
by  mortgaging  the  estates  : — Held,  that  the 
mortgagees  could  not,  in  a  suit  for  redemption 
brought  by  one  of  the  remaindermen,  be  ordered 
to  produce  the  deed  of  settlement  or  to  give 
any  discovery  as  to  it.  Chicliester  v.  Bonegall 
CMarquis),  5  L.  R.,  Ch.  497  ;  39  L.  J.,  Ch.  694  ; 
22L.T.458;  18  W.  R.  531. 

A  plaintiff  who  claims  common  appurtenant 
over  the  waste  of  a  manor  is  not  necessarily 
entitled  to  production  of  documents  relating  to 
the  manor,  and  admitted  to  be  in  the  possession 
of  the  lord  of  the  manor,  where  the  defendant 
denies  that  they  contain  anything  supporting 
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the  claim.    Jftnet  v.  Morgan,  11  L.  B.^  £q.  284 ; 
24  L.  T.  120 ;  19  W.  R.  374. 

A  plaintiff  filed  a  bill  in  eqoitj  to  establish  a 
right  of  common  of  vicinage  over  a  common 
within  a  manor  of  which  the  defendant  was  lord. 
By  his  answer  the  defendant  denied  the  plaintiffs 
right : — Held,  that  he  was  entitled  to  prodaction 
of  the  records  of,  and  documents  relating  to, 
courts  baron  held  within  the  manor,  to  the  pro- 
duction of  accounts  and  memoranda  relating  to 
the  digging  of  gravel  and  cutting  of  turf  on  the 
common,  and  to  have  a  list  of  the  documents  relat- 
ing to  the  title  of  the  lord  of  the  manor  ;  but  not 
to  have  such  documents  produced,  the  defendant 
stating  by  affidavit  that  they  related  exclusively 
to  his  own  title  as  lord  of  the  manor,  and  did  not 
in  any  way  tend  either  to  establish  the  rights 
claimed  or  to  defeat  the  defence  to  the  suit. 

In  a  suit  by  the  owner  of  lands  adjoining  a 
manor  to  establish  a  right  of  common  appurtenant 
to  his  tenement : — Held,  that  the  defendant, 
though  not  a  tenant  of  the  manor,  was  entitled 
to  require  the  production  of  all  documents  which 
might  support  his  claim..  M-inet  v.  Morgan,  18 
W.  R.  1015. 

The  plaintiffs  claimed  to  be  owners  in  fee 
simple  of  land,  and  the  defendant  alleged  that 
they  were  freehold  tenants  of  a  manor  of  which 
he  was  the  lord ;  and  that  they  had  only  cus- 
tomary rights  over  the  land.  The  plaintiffs 
asked  for  inspection  of  the  court  rolls  of  the 
manor : — Held,  that  they  were  not  entitled  to 
inspection.  Otcen  v.  Wynn,,  9  Ch.  D.  29 ;  38 
L.  T.  623 ;  26  W.  R.  644— C.  A.  Affirming  38 
L.  T.  445. 

Property  in  Loudon  was  granted  for  a  lease  of 
ninety-nine  years  in  1763.  At  the  expiration  of 
the  lease  the  reversioner  found  difficulty  in  iden- 
tifying a  part  of  the  property,  which  had  been 
generally  described  in  the  original  lease  as  ^^  seven 
and  a-haJf  acres  of  pasture  or  meadow  and  lying 
dispersedly  in  the  common  fields  at  Walworth, 
commonly  called  Lock's  Fields."  The  property 
had  during  the  lease  been  underlet  and  dealt  with 
by  instalments,  some  of  which  contained  parti- 
cular descriptions,  which,  as  the  reversioner 
contended,  would  help  him  to  identity  the  houses 
and  lands  now  in  the  defendant's  occupation  as 
his  property,  and  he  filed  a  bill  for  discovery  of 
sucn  underleases  and  instruments : — Held,  that 
he  was  entitled  to  the  discovery.  Brown  v.  Walegj 
15  L.  R.,  Eq.  142  ;  42  L.  J.,  Ch.  45  ;  27  L.  T.  410 ; 
21  W.  R.  157. 

In  1763,  B.  and  P.  demised  to  C.  for  ninety-nine 
years,  at  a  rent  of  50/.,  "  seven  acres  and  a-half 
of  meadow  or  pasture  land  (more  or  less)  lying 
dispersedly  in  the  common  fields  of  Walworth, 
commonly  called  Lock's  Fields,*'  together  with 
other  lands  as  to  which  no  question  arose.  In 
1862,  the  lease  having  expired,  the  successor  in 
title  in  fee  to  B.  and  P.,  obtained  possession  of 
all  the  land  demised  in  1763  except  the  seven 
and  a-half  acres.  This  seven  and  a-half  acres 
had  been  underleased  and  repeatedly  dealt  with 
from  time  to  time,  and  by  reason  of  the  whole 
property  having  been  built  over,  he  was  unable 
to  establish  his  right  to  them  in  an  ejectment 
without  obtaining  from  the  defendants  discovery 
of  the  underleases  and  assurances  of  the  leasehold 
interests  which  had  been  carved  out  of  the  demise 
of  1763.  A  bill  was  then  filed  against  persons 
who,  according  to  the  allegations  in  the  bill,  were 
in  wrongful  possession  of  portions  of  the  seven 


and  a-half  acres,  for  discovery  of  the  docui 
in  their  possession  which  woiUd  clearly  she^ 
the  land  occupied  by  them  was  included  u 
demise  of  1763,  the  plaintiff  intending  at 
to  make  all  the  defendants  parties  to  the  < 
ment.  The  defendants  demurred  for  wai 
equity  and  multifariousness : — Held,  that,  o 
case  made  by  the  bill,  the  plaintiff  was  en< 
to  the  discovery  sought,  and  demurrer  oven 
Ih, 

The  establishment  of  identity  of  parcels 
much  an  element  in  the  right  to  discovc 
devolution,  and  gives  a  lessor  the  right  tc 
covery  as  against  lessees  holding  over  and 
undertenants.    Ih, 

In  ejectment  on  the  title,  where  the  que 
was,  whether  the  lands  in  dispute  were  incl 
in  a  lease  which  had  been  lost,  but  of  whj 
counterpart  was  In  the  possession  of  the  plai 
he  was  ordered  to  permit  the  defendant  to  in 
and  take  a  copy  of  the  counterpart.  Bar 
Scully,  6  Jr.  R.,  C.  L.  449. 

In  Action  for  Title  Deeds.] — ^Action  for 
deeds.  Plea,  that  the  title  deeds  belongc 
P.,  deceased,  under  whom  the  plaintiff  cl^ 
and  P.,  being  indebted  to  N.,  agreed  with 
that  he  should  hold  them  as  a  security  by 
of  equitable  mortgage,  and  he  so  held  them 
debt  remaining  unpaid  ;  and  that  N.  died, 
appointed  the  defendant  executrix.  In  an 
to  interrogatories,  the  defendant  admitted 
she  had  in  her  possession  a  memorandum 
the  deeds  should  remain  in  the  possession  < 
until  repayment  of  the  money : — Held,  that 
plaintiff  was  entitled  to  an  inspection  of 
memorandum  ;  and  also  to  have  particula; 
the  lien  relied  upon  by  the  defendant.  Ow 
Mcltson,  3  El.  &  El.  602  ;  30  L.  J.,  Q.  B. 
7  Jur.,  N.  S,  497  ;  3  L.  T.  737. 

Time  of  Application,  j — The  defendants,  bi 
putting  in  their  statement  of  defence,  move< 
the  production  by  the  plaintiffs  of  the  con 
ance  under  which  they  held  their  land,  in  c 
to  ascertain  whether  it  contained  a  reserve 
of  minerals : — Held,  that,  the  land  having 
conveyed  to  the  plaintiffs  in  fee  simple, 
were  prim4  facie  entitled  to  the  land  doTv 
the  centre  of  the  earth,  and  unless  the  d( 
dants  could  shew  that  they  were  not  so  enti 
the  plaintiffs  could  not  be  compelled  to  pro 
their  title  deeds.  Egremont  Burial  Boar 
Egremont  Iron  Ore  Company,  14"  Ch.  D.  '. 
49  L.  J.,  Ch.  623  ;  42  L.  T.  179  ;  28  W.  R.  5£ 

A  plaintiff  cannot  generally  be  compelle 
produce  to  the  defendant  a  document  rclatii 
his  own  title  only,  though  such  documen 
referred  to  in  his  pleadings,  until  the  defem 
has  put  in  his  defence.  Webster  v.  Whet 
15  Ch.  D.  120  ;  49  L.  J.,  Ch.  704  ;  42  L.  T.  i 
28  W.  R.  951 ;  and  see  BatU  v.  Wniiam 
Ch.  D.  550  ;  49  L.  J.,  Ch.  352  ;  42  L,  T.  469 
W.  R.  223,     And  ca*e»,  ante,  col.  343. 

viii.  Tending  to  Criminate,  <Jr. 

Tendency  to  Criminate.]— A  party  to  an  ac 
who  objects  to  the  production  of  a  document 
inspection,  on  the  ground  that  it  may  ten( 
criminate  Mm,  must  make  the  objection  on  o 
Webb  V.  JEMft,  5  Ex.  D.  23  ;  49  L.  J.,  Ex.  2 
41  L.  T.  715  ;  28  W.  R.  336— C.  A. 

QuBfire,  whether  it  is  protected  even  then. 
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Panftltj  or  Forfnture.] — The  penalty  and  for- 
feitare  claoses  of  the  13  Ellz.  c.  5,  and  27  Eliz. 
c.  4,  cannot  be  nsed  by  defendants  in  equity  who 
are  parties  to  deeds  which  it  is  sought  to  impeach 
onder  those  statutes,  as  exempting  them  from 
giving  discovery,  or  from  the  necessity  of  making 
the  oommon  affidavit  as  to  documents,  even 
though  among  such  documents  may  be  the  deeds 
sought  to  be  impeached.  Bunn  v.  Bunn,  4  De 
6^  J.  &  S.  316. 

AttoriMj.] — ^Discovery  was  refused  in  an  action 
against  an  attorney  for  alleged  negligence  and 
misconduct  as  attorney  for  the  plaintiff ;  the 
object  of  the  application  being  to  compel  the 
production  of  his  books  for  the  purpose  of  in- 
specting entries  therein,  upon  which  it  was  sur- 
mised were  founded  the  items  of  a  bill  of  costs 
which  had  been  delivered  by  the  attorney  to 
the  plaintifE.  Cox  v.  Brochett,  18  C.  B.,  N.  S. 
241. 

Broker.]— The  24  Geo.  2,  c.  8,  s.  8,  imposed  a 
penalty  of  500/.  upon  parties  buying  or  selling 
stock  of  which  the  sellers  are  not  possessed  at 
the  time  of  the  contract;  and  by  s.  9,  every 
broker  shall  keep  a  book  of  his  transactions  in 
the  public  stocks,  and  shall  produce  it  when 
thereunto  lawfully  required.  A  broker  having, 
as  indorsee  of  a  bill,  brought  an  action  upon  it 
against  the  acceptor,  he,  before  pleading,  moved 
upon  an  affidavit,  that  the  bill  was  believed  to 
have  been  indorsed  to  the  broker  in  payment  of 
differences  in  respect  of  ill^al  agreements  in 
stocks  ;  and  that  he  should  h^  ordered  to  pro- 
duce his  book  for  the  defendant's  inspection. 
The  court  refused  the  rule,  on  the  ground  that 
the  defendant  had  no  interest  in  the  book,  and 
also,  that  its  production  might  expose  the  broker 
to  penalties.  Pritchett  v.  Smart,  6  D.  &  L.  702  ; 
7  C.  B.  625  ;  18  L.  J.,  C.  P.  211. 

ITnder  Stamp  Aeti.]— The  court,  in  compelling 
a  plaintiff  to  exhibit  evidence  to  which  the  de- 
fendant is  entitled  to  have  access,  will  not 
compel  him  to  lay  himself  open  to  a  prosecution 
under  the  Stamp  Acts.  Whitaker  v.  Izod,  2 
Taunt.  115. 

And  see  ea^e*y  sub  tit.  Intebbooatobies, 
infra, 

ix.  Public  Policy, 

Affairs  of  State.] — In  an  action  against  the 
secretary  of  the  Board  of  Trade  for  acts  done  by 
the  Board's  servants,  an  order  having  been  ob- 
tained for  discovery  of  documents,  he  made  an 
affidavit  stating  that  he  had,  as  secretary  to  the 
Board,  certain  official  documents  in  his  official 
custody  and  control,  and  that  he  objected  to 
state  anything  further  with  respect  to  them  on 
the  ground  of  public  policy  : — Held,  that  this 
was  insufficient  to  establish  the  privilege  claimed. 
Xain  V.  Farrer,  37  L.  T.  469. 

Semble,  it  is  not  enough  to  state,  in  a  mere 
formal  affidavit,  that  discovery  is  objected  to  on 
the  ground  of  public  policy ;  but  it  should  appear 
that  the  mina  of  a  responsible  person  has  been 
brought  to  bear  on  the  question  of  the  expediency 
to  the  public  interest  of  giving  or  refusing  the 
information  asked  for.    lb. 

In  such  an  action,  the  defendant  not  having 
denied  his  responsibility  for  the  acts  of  the  ser- 
vants of  the  board,  possession  of  documents  by 


the  board,  which  are  under  his  official  control, 
is  possession  by  himself.    lb. 

When  a  collision  occurs  between  one  of  the 
Queen's  ships  and  a  ship  belonging  to  a  private 
owner,  and  the  captain  of  the  Queen^s  ship 
makes  (in  accordance  with  the  usual  practice)  a 
report  to  the  Lords  of  the  Admiralty,  the  Court 
of  Admiralty  will  not,  in  a  cause  against  the 
captain,  in  which  an  appearance  has  been  entered 
by  the  Queen's  Proctor  by  order  of  the  Lords  of 
the  Admiralty,  order  it  to  be  produced  for  in- 
spection by  the  opposite  parties  if  the  secretary 
to  the  Lords  of  the  Admiralty  makes  an  affidavit 
to  the  effect  that  such  production  would  be  pre- 
judicial to  the  public  service.  JOT.  M.  S,  BellerO' 
phon,  44  L.  J.,  Adm.  5  ;  31  L.  T.  756  ;  23  W.  R. 
248. 

Official  Communieation.] — Bcports  made  in 
the  discharge  of  the  duties  of  their  respective 
offices  by  government  officials  to  the  crown,  or 
its  representatives,  are  state  documents  and  their 
production  cannot  be  enforced  in  a  court  of  law. 
M^Elxenry  v.  Omnellan,  17  Ir.  C.  L.  R.  65. 

AiBdn  of  Eaet  India  Company.] — A  corre- 
spondence having  passed  between  tne  court  of 
directors  of  the  East  India  Company  and  the 
Commissioners  for  the  Affairs  of  India  (in  pur- 
suance of  the  requisitions  of  the  3  &  4  WUl.  4, 
c.  85),  relating  to  a  dispute  which  had  arisen 
with  respect  to  a  commercial  transaction  in  which 
the  company  had  been  engaged  with  a  third 
party,  is,  on  the  ground  of  public  policy,  a  privi- 
legal  communication.  Smith  v.  East  India 
Company,  1  Ph.  50. 

An  inaependent  sovereign  prince  was  possessed 
of  two  promissory  notes  of  the  East  India  Com- 
pany. In  the  course  of  a  war  between  this 
sovereign  and  the  company  the  notes  were  taken 
as  spoils  of  war.  The  prince  filed  a  bUl  in  equity 
against  the  company  for  the  recovery  of  the 
notes  ;  and  upon  the  coming  in  of  the  answer, 
moved  for  the  production  of  documents  : — Held, 
that  he  was  not  entitled  to  their  production,  they 
beingpolitical  communications, relating  to  matters 
of  government  and  state  affairs,  which  had 
passed  between  the  company  and  their  agents. 
Rajah  of  Coorg  v.  East  India  Company,  25  L.  J., 
Ch.  345 ;  S,  C,,  nom.  Wadeer  v.  East  India 
Company,  8  De  G.,  M.  &  G.  182  ;  2  Jur.,  N.  S. 
407. 

The  refusal  to  compel  such  production  is 
grounded  on  the  reason  that  such  production 
would  be  prejudicial  to  the  public  interests,  and 
therefore  against  public  policy,  and  also  that 
such  matters  are,  from  their  nature,  exempt  from 
municipal  jurisdiction.     lb, 

» 

b.  Objeotiona  on  Ground  of  Hardehip, 
Bzpenae,  and  Immateriality. 

Here  Diffioulty,  fte.,  no  Excuse.  ] — Discovery 
by  a  railway  company  of  the  contents  of  books, 
in  the  possession  of  themselves  and  their  agents, 
extending  over  a  series  of  years,  to  shew  the 
receipt  of  goods  specifically  described,  delivered 
to  them  for  carriage,  ordered.  Hall  v.  London 
and  North"  Western  Railtcay  Company,  35  L.  T. 
848. 

Postponed  until  primi  fkeie  Case  made  oat.] — 

In  a  suit  by  an  alleged  next  of  kin  to  an  intes- 
tate, against  the  Solicitor  to  the  Treasury,  to 
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whom  administration  bad  been  granted  :  — 
Held,  that  the  defendant  was  not  bound  to  make 
an  affidavit  of  documents  until  a  primd.  fftcie 
case  had  b^n  made  bj  the  plaintiff.  Lane  v. 
Gray,  16  L.  R.,  Eq.  552  ;  43  L.  J.,  Ch.  187. 

When  Katerialitj  depends  on  Beenlt  of  other 
luaei.] — When  the  materiality  of  discovery  de- 
pends upon  the  determination  of  a  question  in 
dispute,  and  the  discoveiy  sought  is  calculated 
to  cause  considerable  trouble,  or  to  prove  op- 
pressive and  vexatious  to  the  party  from  whom 
it  is  sought,  the  coui*t  will  act  upon  Ord.  XXXI. 
r.  19,  and  postpone  the  discovery  until  the 
question  has  been  deteimined.  Wood  v.  Anglo- 
Italian  Bank,  34  L.  T.  255. 

In  an  action  claiming  an  account  of  profits 
made  by  the  defendants  as  agents  of  the  plain- 
tifEs,  where  the  defendants  denied  the  agency, 
the  court  declined  to  order  production  of  the  in- 
voices of  goods  sold  by  third  parties  to  the  de- 
fendants, and  re-sold  by  them  to  the  plaintiffs, 
until  after  trial  of  the  question  of  agency. 
Verminck  v.  Edicards,  29  W.  R.  189. 

A  person  having  filed  his  bill  to  establish  his 
title  by  heirship  to  i*eal  estate,  and  being  en- 
titled to  production  by  the  defendant  of  a  pedi- 
gree by  which  the  descent  of  both  parties  from  a 
common  ancestor  was  traced,  was  held  entitled 
to  see  only  such  parts  as  were  material  to  his 
title.  Kettlewell  v.  Marstow,  40  L.  J.,  Ch.  375  ; 
24  L.  T.  420.  Affii-med  on  appeal,  7  L.  R.,  Ch. 
686  ;  27  L.  T.  258  ;  20  W.  R.  917. 

The  defendants  objected  to  produce  other 
documents  on  the  ground  that  they  did  not  re- 
late to  any  issue  or  matter  to  be  tried  at  the 
hearing,  but  were  documents  to  the  production 
of  which  the  plaintiff  would  be  entitled  by  way 
of  consequential  relief  if  he  succeeded  on  the 
trial  of  any  of  the  issues,  but  not  in  any  other 
event  : — Held,  that  these  documents  were  pro- 
tected,   lb. 


When  prior  Qaeetiou  of  Liability.] — Upon  an 
application  tp  inspect  documents  in  an  action 
for  work  and  labour,  it  appeared  that  the  ques- 
tions in  the  cause  were,  whether  the  defendant 
was  liable  to  pay  commi.ssion  to  the  plaintiff, 
and,  if  so,  to  what  amount.  The  documents  of 
which  inspection  was  sought  related  to  the  second 
question  only.  The  defendant  had  offered,  in  the 
event  of  the  first  question  being  decided  against 
him  at  the  trial,  to  refer  the  question  of  damages, 
granting  an  inspection  of  the  documents  at  the 
reference  : — Held,  that  as  the  question  of  lia- 
bility was  severable  from  that  of  the  amount  of 
damages,  and  the  discovery  related  to  the  latter 
questioHonlv,  inspection  ought  not  to  be  granted. 
£lkin  V.  Clarke,  21  W.  R.  447. 

A  person  who  had  acted  as  the  foreman  of  a 
manufacturer's  business  filed  a  bill  against  the 
manufacturer,  alleging  that  under  an  agreement 
between  them  the  plaintiff  was  to  have  a  weekly 
salary  of  30^.,  and  in  addition  one-sixth  of  the 
profits  of  the  business,  and  praying  an  account 
and  payment  of  one-sixth  of  the  profits  of  the 
business  to  him  accordingly.  The  defendant  by 
his  answer  denied  the  truth  of  the  plaintiff's 
case,  but  admitted  a  right  on  his  part,  under  a 
different  agreement,  however,  to  that  set  up  by 
him,  to  a  weekly  salary  of  30*.  (originally)  and 
to  one-twelfth  of  the  profits  of  the  business, 
coupled,  however,  with  an  agreement  on  the 
part  of  the  plaintiff  that  the  latter  should  take 


the  statements  of  the  defendant  as  to  the  profits 
to  be  true,  and  should  not  demand  or  question 
the  business  transactions,  or  be  entitled  to  ex- 
amine or  investigate  the  business  books.  The 
defendant  made  the  usual' affidavit  as  to  docu- 
ments, in  which  he  admitted  the  possession  of 
documents  relating  to  matters  in  the  cause,  but 
declined  to  produce  them  for  the  reasons  ap- 
pearing on  his  answer : — Held,  that  he  was  not 
compellable  to  produce  them  upon  an  interlocu-. 
tory  application  before  the  hearing,  their  pro- 
duction not  being  relevant  to  the  issue  whether 
or  not  the  plaintiff  was  entitled  to  a  decree  or 
an  account,  although  their  production  might  be 
material  on  the  question  of  the  amount  payable 
to  him  if  the  account  was  directed.  2Simei/  v. 
Bayley,  4  De  G.,  J.  &  S.  332. 

Where  DiteoTory  night  he  aeed  Oppree- 
sively.] — Although,  in  considering  whether  the 
rule  that  a  defendant  who  submits  to  give  dis- 
covery must  make  full  discovery  is  to  be  applied, 
the  court  does  not  in  general  weigh  nicely  the 
materiality  of  the  discovery  sought ;  still,  if  the 
discovery  is  such  as  might  be  used  for  purposes 
prejudicial  to  the  defendant  irrespectively  of  the 
suit,  the  court  will  look  narrowly  to  the  question 
whether  there  is  a  reasonable  prospect  of  its 
being  of  material  service  to  the  plaintiff  at  the 
hearing.  Carver  v.  Pinto  Ldte,  7  L.  R.,  Ch.  90  ; 
41  L.  J.,  Ch.  92  ;  2o  L.  T.  722 ;  20  W.  R.  134. 

The  defendants  in  a  suit  to  restrain  the  in- 
fringement of  trade-marks  having  sealed  np 
certain  parts  of  entries  and  letters  admitted  to 
relate  to  the  matters  in  question  in  the  cause, 
were  ordered  by  the  duchy  court  of  Lancaster  to 
unseal  the  names  of  customei's  and  of  places,  and 
the  prices,  forming  parts  of  such  entries,  and  to 
unseal  the  portions  of  letters  and  copies  of  letters 
which  contained  the  names  of  the  writers  and  of 
the  persons  to  whom  the  letters  which  were 
copied  were  sent,  and  the  places  to  and  from 
which  the  letters  were  sent,  and  the  description 
of  the  marks  to  be  placed,  or  which  had  been 
placed,  on  the  goods  referred  to  in  such  letters  : 
— Held,  on  appeal,  that  they  ought  not  to  be 
compelled  to  disclose  the  names  of  customers,  or 
the  names  of  persons  to  or  from  whom  letters 
were  sent  or  received,  or  any  prices,  inasmuch  as 
such  discovery  might  be  used  in  a  manner  pre- 
judicial to  them  in  their  trade,  and  was  not 
likely  to  assist  the  plaintiffs  in  making  out  their 
case  at  the  hearing.    lb, 

A  foreign  government  employed  E.  and  F.,  as 
agents  in  London,  to  bring  out  a  loan  on  the 
English  market,  and  to  issue  scrip  certificates  to 
the  subscribers,  and  to  exchange  such  scrip  for 
bonds  upon  the  amoimt  subscribed  being  fully 
paid.  The  government  employed  £.  &  Co.,  as 
their  agents  and  bankers,  with  power  to  receive 
from  K,  and  F.  the  sums  subscribed.  Subse- 
quently bonds  in  the  hands  of  K.  and  F.  were 
pledged  by  the  president  of  the  government  to 
E.  &  Co.,  but  the  validity  of  this  security  was 
disputed  by  the  government.  The  government 
fil^  a  bill  against  K.  and  F.,  E.  k  Co.,  and 
others,  for  accounts  of  the  dealings  connected 
with  the  issue  of  the  loan.  Upon  motion  that 
a  member  of  the  firm  of  K.  and  F.,  upozii  cross- 
examination  in  the  cause,  should  produce  cer- 
tain documents,  to  the  production  of  which  £. 
&  Co.  objected  : — ^Held,  that  the  scrip  certifi- 
cates and  the  scrip  book  in  which  the  certificates 
wei'e  entered  must  be  produced,  but  not  the 
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bonds  themselTcs,  since  the  foreign  government  i  an  acoount,  although  an  appeal  may  be  pending 

might,  by  knowing  the  numbers  of  the  bonds,  .»  —   ^    -.  «     .  - 

use  their  information  to  the  prejudice  of  E.  & 
Co.,  their  mortgagees,  and  the  knowledge  of  the 
numbers  of  the  bonds  was  not  shewn  to  be  re- 
levant to  the  suit.  Republic  of  Costa  Rica  v. 
Erlanger,  19  L.  R.,  Eq.  33  ;  44  L.  J.,  Ch.  281  ; 
31  L.  T.  635  ;  23  W.  R.  108. 


from  that  judgment.  Saxby  v.  Ikuterbrook,  7 
L.  R.,  Ex.  207  ;  41  L.  J.,  Ex,  113  ;  26  L.  T.  439  ; 
20  W.  R.  761. 

When  Bocumenta  not  admitted  to  be  Gennine.]— 

Where,  in  an  action  of  contract,  it  appears  that 
documents,  evidencing  the  contract  sued  upon, 


The  court  ought  not  to  compel  discovery  of   are  in  the  possession  of  the  plaintiff,  the  de- 


matters  useless  to  the  plaintiff  for  any  purposes 
of  the  hearing,  but  which  may  be  injurious  to 
the  defendant  in  case  the  plaintiff  fails  at  the 
hearing.  Jlev^h  v.  Garrett,  44  L.  J.,  Ch.  305  ; 
32  L.  T.  45— L.  JJ. 

The  defendant  was  agent  to  the  plaintiffs  for 
the  sale  of  patent  rofSes  according  to  the  terms 
of  an  agreement.  The  plaintiffs  believed  that 
the  defendant  had  violated  the  terms  of  the 
agreement,  and  accordingly  filed  a  bill  against 
him  for  an  account.  The  defendant,  by  his 
answer,  submitted  that  the  inquiries  made  by 
the  interrogatories  as  to  the  names  of  the  persons 
to  whom  he  had  sold  the  goods,  and  as  to  the 
quantities  and  particulars  of  such  sales,  were 
wholly  immaterial  to  the  questions  at  issue. 
The  plaintiffs  took  out  a  summons  for  the  pro- 
duction of  documents,  and  the  defendant  ad- 
mitted the  possession  and  relevancy  of  the 
documents,  and  agreed  to  produce  the  docu- 
ments mentioned  in  the  first  part  of  the  first 
schedule  to  his  affidavit  as  relating  exclusively 
to  these  transactions  with  the  plaintiffe,  but 
declined  to  produce  certain  other  documents 
mentioned  in  the  second  part  of  the  first 
schedule,  on  the  ground  that  in  them  were  con- 
tained the  whole  of  his  business  transactions, 
except  those  contained  in  the  documents  he  had 
agreed  to  produce.  The  plaintiffs  accordingly 
took  out  a  further  summons  to  produce  the 
documents  contained  in  the  second  part  of  the 
first  schedule,  upon  which  the  chief  clerk  made 
an  order  to  produce  the  documents  required.  On 
this  summons  being  adjourned  into  court,  it  was 
held,  that  the  defendant  was  bound  to  pro- 
duce all  the  documents  in  question  :  —  Held, 
on  appeal,  that  the  defendant  must  be  allowed 
to  seal  up  the  names  and  addresses  of  his  cus- 
tomers, and  was  only  bound  to  produce  the 
entries  shewing  the  quantities  of  goods  sold,  and 
the  prices.    Ib» 

When  Question  as  to  Damages  only.]— A  de- 
fendant is  entitled  to  inspect  documents  in  the 
plaintiff's  possession  bearing  upon  the  amount  of 
damages,  though  there  is  no  issue  to  be  tried. 
Pape  v.  ZUtfir,  6  L.  R.,  Q.  B.  242  ;  40  L.  J., 
Q.  B.  87  ;  24  L.  T.  70 ;  19  W.  R.  446. 

A  defendant,  in  an  action  for  breach  of  promise 
of  marriage,  jipplied  for  leave  to  inspect  letters 
written  by  him  to  the  plaintiff.  The  defendant 
admitted  the  promise  to  marry,  and  said  he  was 
advised  and  believed  that  it  was  necessary  for 
him  on  the  trial,  and  to  prepare  for  the  trial,  to 
have  the  letters  produced,  and  that  he  would 
derive  advantage  from  the  production.  The 
plaintiff  objected  to  the  production  of  the  letters 
on  the  ground  that  the  defendant  might  refer  to 
some  of  the  letters  in  mitigation  of  damages  : — 
Held,  that  he  was  entitled  to  inspection.    lb. 

When  Appeal  pending.]— When  a  plaintiff,  in 
an  action  for  the  infringement  of  a  patent,  has 
obtained  the  judgment  of  the  court,  he  is  entitled 
to  an  inspection  of  the  defendant's  books  and  to 


fendant  is  entitled  to  inspect  them,  although  he 
does  not  admit  their  genuineness.  Jienjawhi  v. 
Saulez,  6  Ir.  R.,  C.  L.  16.  And  see  WiUoii  v. 
Thombury,  17  L..R.,  Eq.  517  ;  43  L.  J.,  Ch.  356  ; 
22  W.  R.  619. 


c.  Docnxnents  not  in  Exclusive  Poeseasion 

of  Party. 

Compromiflo  of  fonner  Aetion.] — The  plaintiffs 
were  the  owners  of  goods  shipped  on  board  the 
defendants*  vessel  the  B.,  ana  their  case  was, 
that  the  goods  had  been  lost  through  a  collision 
between  the  B.  and  the  H.,  owing  to  the  de- 
fendants' negligence.  A  suit  and  cross  suit  had 
previously  been  commenced  in  the  Court  of 
Admiralty  between  the  ownera  of  the  two 
vessels,  and  these  suits  were  compromised  by  a 
private  agreement  in  writing: — Held,  that  the 
plaintiffs  were  entitled  to  inspection  of  this 
agreement  with  an  average  statement  attached 
to  it ;  for  that,  without  deciding  that  such  an 
objection  would  be  material,  it  did  not  appear 
that  the  owners  of  the  H.  objected  to  the  inspec- 
tion ;  and  the  dbcument  clearly  related  to  the 
matter  in  question,  as  it  might  contain  an  ad- 
mission of  liability  on  the  part  of  the  defendants. 
Hutchinson  v.  Glover,  1  Q.  B.  D.  138  ;  45  L.  J., 
Q.  B.  120 ;  33  L.  T.  605  ;  24  W.  R.  185.  Affirmed 
on  appeal,  33  L.  T.  834— C.  A. 

Joint  Possession  or  Interest.] — In  an  aetion 
for  the  seizure  of  the  goods  of  the  plaintiff, 
which  was  justified  by  the  defendant  under 
an  alleged  power  of  distress  in  a  mortgage  dec<l, 
the  defendant  stated  in  his  affidavit  of  documents 
that  he  and  one  B.,  who  was  not  a  party  to  the 
action,  jointly  had  in  their  possession  or  power 
certain  documents  specified  in  a  schedule  to  such 
affidavit,  and  that  they  were  the  muniments  of 
title  of  himself  and  the  said  B.  as  mortgagees, 
and  that  he,  the  defendant,  objected  to  their 
production  : — Held,  that  such  affidavit  shewed 
sufficient  reason  for  not  making  an  order  for  in- 
spection of  the  documents.  Murray  v.  ^yalter 
(Cr.  &  Ph.  114)  followed.  Kearsley  v.  PhUqiS, 
10  Q.  B.  D.  465  ;  52  L.  J.,  Q.  B.  269  ;  48  L.  T, 
468  ;  31  W.  R.  467— C.  A.  Affirming  10  Q.  B.  D. 
36  ;  52  L.  J.,  Q.  B.  8 ;  31  W.  R.  92. 

An  appellant  on  a  bill  to  perpetuate  testi- 
mony, under  5  &  6  Vict.  c.  69,  ootained  from  the 
Court  of  Chancery  a-  subpoena  duces  tecum, 
directed  to  the  respondents.  The  appellant, 
being  unable  to  enforce  this  writ  against  the 
respondents  who  were  resident  in  Scotland, 
applied  to  the  Court  of  Session,  under  22  Vict, 
c.  20,  to  compel  them  to  search  for  an  exhibit  to 
the  documents  mentioned  in  the  subpoena.  The 
respondents  stated  a^  a  reason  for  non-search 
and  non-production  of  the  documents,  that  they 
were  locked  up  in  the  muniment  room  at  a 
certain  castle,  and  that  though  they  were,  as 
trustees  of  the  late  owner  of  the  castle,  in  posses- 
sion of  the  key  of  the  muniment  room,  yet  they 
could  not  search  that  room,  because  there  was  a 
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dispute  between  them  and  the  present  owner  of 
the  castle  as  to  the  right  of  the  possession  of  the 
documents : — Held,  Uiat  the  respondents  could 
not  be  compelled  to  produce  the  documents. 
Campbell  v.  IkUhmtfie  iEarV),  22  L.  T.  879— 
xl.  L. 

It  was  not  intended  by  5  &  6  Vict.  c.  69,  to 
give  to  the  person  who  wished  to  perpetuate 
testimony,  as  against  the  person  with  whom  he 
contemplated  a  future  litigation,  rights  of  any 
stronger  character  than  those  which  would  lie 
possessed  by  him  in  a  suit  actually  commenced ; 
and  it  is  of  course  that,  when  parties  are  in 
immediate  litigation,  they  cannot  investigate 
the  title-deeds  of  the  opponent.    Ih, 

Where  a  party  to  a  suit  is  required  to  make  an 
affidavit  as  to  documents  in  lus  possession,  and 
alleges  in  his  affidavit  as  a  reason  for  not  pro- 
ducing them  that  they  are  in  the  possession  of 
himself  and  a  third  person  as  joint  owners,  he  is 
bound  to  state  the  nature  of  the  joint  ownei'ship. 
Bovill  V.  Cowan,  5  L.  R.,  Ch.  495  ;  39  L.  J.,  Ch. 
768  ;  22  L.  T.  603  ;  18  W.  R.  533. 

A  sole  defendant  in  a  suit  relating  to  transac- 
tions in  which  he  had  been  engaged  with  the 
plaintiff,  had  made  entries  reUting  to  these 
transactions  in  the  books  of  a  partnership  firm 
of  which  he  was  a  member : — Held,  that  no 
order  could  be  made  on  him  to  produce  the 
partnership  books  without  the  consent  of  his 
partner.  Iladley  v.  MeDaugall,  7  L.  R.,  Ch. 
312  ;  41  L.  J.,  Ch.  504  ;  26  L.  T.  379  ;  20  W.  R. 
393.    See  Swanston  v.  Lifthman,  ante,  col.  339. 

Three  executors,  two  of  whom,  together  with 
other  persons  not  parties  to  a  suit,  were  members' 
of  a  firm  to  which  their  testator  had  belonged, 
had  for  many  years  allowed  part  of  his  estate  to 
remain  in  the  firm.  On  a  bill  against  the  ex- 
ecutors for  admiuistration  and  to  make  them 
account  for  profits  made  by  the  use  of  his  pro- 
perty : — Held,  that  the  executors  were  bound  to 
include  the  books  of  the  firm  in  the  schedule  to 
their  affidavit  of  documents.  Vyse  v.  Foster^ 
13  L.  R.,  Eq.  602  ;  26  L.  T.  282. 

A  defendant,  shortly  after  filing  an  affidavit  as 
to  documents,  entered  into  liquidation  of  his 
affairs  by  arrangement.  Some  time  af  ten^^aids 
he  changed  his  solicitor.  The  plaintiff  applied 
for  production  of  documents,  w^hich  the  de- 
fendant resisted  on  the  ground  that  they  were 
in  the  possession  of  his  former  solicitors,  who 
claimed  a  lien  on  them  : — Held,  that  an  order 
for  production  must  be  made,  with  liberty  to 
apply  in  case  the  defendant  found  it  impossible 
to  produce  the  documents,  the  plaintiff  not  to 
attach  the  defendant  without  leave  of  the 
court.  Vale  v.  Oppert,  10  L.  R.,  Ch.  340  ;  44 
L.  J.,  Ch.  579  ;  33  L.  T.  41 ;  23  W.  R.  780. 
Affirming  44  L.  J.,  Ch,  258  ;  32  L.  T.  86. 

A  solicitor  cannot  set  up  a  lien  acquired  in  a 
cause  as  against  the  right,  of  other  parties  in  the 
cause  to  production.    lb. 

The  defendants  objected  to  produce  docu- 
ments on  the  ground  that  persons  not  parties  to 
the  suit  were  interested  in  them  : — Held,  that 
this  was  no  ground  for  resisting  production. 
Kettlewell  v.  BarsUnv,  40  L.  J.,  Ch.  375  ;  24 
L.  T.  420.  Affirmed,  7  L.  R.,  Ch.  86 ;  27  L.  T. 
258  ;  20  W.  R.  917. 

When,  in  answer  to  interrogatories,  the  de- 
fendant admits  that  he  has  certain  documents  in 
his  custody,  possession,  or  power,  it  is  not  com- 
petent to  him,  upon  an  application  for  leave  to 
inspect  and  take  copies  of  them,  to  urge  that 


others  have  an  interest  in  them,  and  therefore 
he  cannot  produce  them.  Plant  v.  Xendrick, 
10  L.  R.,  C.  P.  692. 

d.  Practice. 

Bight  tc  take  Copies.] — Any  party  having  a 
right  to  the  production  and  inspection  of  docu- 
ments has  also  a  right  to  take  copies  of  them. 
Locket t  V.  Carey  (10  Jur.,  N.  8.  144)  not  fol- 
lowed on  this  point.  Pratt  v.  Pratt,  51  L.  J., 
Ch.  838  J  47  L,  T.  249  ;  30  W.  R.  837. 

Ho  Joriidiotion  in  Oficial  Seferee  to  order.] 

— The  official  referees  have  no  jurisdiction  to 
make  an  order  for  the  production  of  documents, 
the  proper  course  being  to  take  out  a  summons 
for  the  purpose  in  the  chambers  of  the  judge  to 
whom  the  action  is  attached.  Danvillier  v. 
Myers,  17  Ch.  D.  346  ;  29  W.  R.  536. 

Costs.] — ^When  an  order  is  made  in  an  action 
in  the  Chancery  Division  for  the  production  of 
documents  at  the  office  of  the  producing  party's 
solicitor,  that  party  if  ultimately  successful  in 
the  action  is  not  entitled,  as  between  party  and 
party,  to  his  solicitor's  costs  of  the  production. 
Jiroxvn  V.  Sewell,  16  Ch,  D.  517  ;  44  L.  T.  41  ;  29 
W.  R.  295-C.  A. 


3.  IKSPECTION. 

DocumeiLt  referred  to  in  Pleadings.] — ^A  plain- 
tiff who  in  his  .  pleadings  referred  to  a  docu- 
ment on  which  his  title  depended  and  declined 
to  produce  it  to  the  defendant  before  statement 
of  defence  was  put  in,  was  held  to  have  "  suffi- 
cient cause  for  not  complying  with  the  notice  " 
to  produce  under  Ord.  XXXI.  r.  14,  of  the  Rules 
of  Court,  1875.  Webster  v.  ^Ike^call,  16  Ch.  D. 
120  ;  49  L.  J.,  Ch.  704  ;  42  L.  T.  868  ;  28  W.  R, 
951.  See  this  ca.se  observed  on  in  Qnilter  v. 
Heathj,  23  Ch.  D. ;  48  L.  T.  373  ;  31  W.  R. 
331. 

By  whom.] — Under  the  common  order  for  the 
inspection  of  documents  made  in  a  suit  for  re- 
straining a  nuisance,  the  plaintiff  has  a  right  to 
have  the  documents  inspected  by  his  land  agent, 
although  he  is  a  witness  in  the  suit.  Att.-Oen. 
V.  WJiitwood  Loeal  Board  ;  Att.-Gen.Y.  Cantle- 
ford  Loeal  Board,  40  L.  J.,  Ch.  592  ;  19  W.  R. 
1107. 

The  minute  book  of  a  local  board  will,  in  a 

Spoper  case,  be  ordered  to  be  deposited  in  the 
ecoid  and  Writ  Clerks*  Office  for  inspection, 
notwithstanding  that  it  is  in  constant  use  by  the 
board.    lb, 

L.,  "a  partner  in  an  Indian  firm  now  dissolved, 
had,  in  a  suit  against  his  former  partners,  ob- 
tained an  order  for  production  of  the  books, 
with  leave  to  inspect.  He  became  bankrupt,  and 
B.,  his  assignee,  revived  the  suit.  Upon  applica- 
tion by  B.  to  have  the  benefit  of  the  order,  it 
appearing  that  the  books  were  very  voluminous, 
and  that  the  accounts  were  kept  in  Indian  cur- 
rency : — Held,  that  he  was  entitled  to  the  benefit 
of  the  order  to  inspect,  and  to  take  in  an  ac- 
countant ;  and,  it  appearing  that  L.  was  con- 
versant with  accounts,  and  had  himself  kept 
some  of  the  books,  that  B.  was  entitled  to  take 
in  L.  as  such  accountant.  Lindsay  y.  Glad^ 
stone,  Brooke  v.  Ol^id stone,  9  L.  R.,  Lq.  132, 
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An  order  hnring  been  made  that  B.,  his  solici- 
tors or  agents,  be  at  liberty  to  inspect  documents, 
with  the  assistance  of  L.  as  his  accountant,  L. 
and  a  clerk  of  B/s  solicitors'  firm  went  to  the 
place  of  Inspection,  and  L.  was  refused  to  be 
allowed  to  inspect,  except  in  the'  presence  of  B., 
or  one  of  the  principals  of  his  firm  of  solicitora  : 
— Held,  that  L.,  if  accompanied  bj  a  duly- 
authorized  clerk  of  B.*s  solicitors*  firm,  was  at 
liberty  to  inspect.    lb. 

Under  an  order  for  production  of  documents 
to  the  plaintiffs,  their  solicitors  or  agents,  the 

Slaintifns,  a  foreign  republic,  required  the  defen- 
unts  to  produce  the  documents  to  S.,  who  was 
stated  in  an  affidayit  made  by  the  plantiffs' 
solicitor  to  be  the  duly-appointed  agent  of  the 
plaintiffs,  and  the  person  &om  whom  he  received 
his  instructions  in  the  suit,  though  Y.  was  the 
person  named  in  the  bill  as  the  agent  in  this 
country  of  the  Republic.  The  defendants  having 
refused  to  produce  the  documents  to  8. : — Hel(L 
that  S.  was  the  duly-authorized  agent  of  the 
plaintiffs  within  the  meaning  of  the  order,  lie- 
public  of  Costa  Ilica  v.  Erlanger^  44  L.  J.,  Ch. 
402  ;  23  W.  R.  462.  Affirming  19  L.  R.,  Eq.  33  ; 
44  L.  J.,  Ch.  281  ;  31  L.  T.  635  ;  23  W.  R. 
108. 

PlEM  of  Inspeetion—Diferotion  of  Judgo.] — 
When  a  judge  of  first  instance  in  ordering  pro- 
duction of  documents  directs  them  to  be  pro- 
duced at  a  particular  place,  he  is  exercising  a 
discretion  with  which  the  Court  of  Appeal  will 
not  interfere.  Himtros  v.  BustroSy  30  W.  R.  374 
— C.  A. 

Changing  Plaoo  of  Inspeetion.] — In  an  action 
against  a  municipal  corporation,  the  plaintiffs 
obtained  from  Hall,  V.-C,  the  usual  oider  for 
inspection  of  documents  at  the  office  of  the  de- 
fendants' London  solicitors.  Pearson,  J.,  to 
whose  court  the  action  was  subsequently  at- 
tached, made  an  order  which,  as  drawn  up, 
directed  that  the  order  of  Hall,  V.-C,  should  be 
**  varied,  and  as  varied,"  should  be  "  as  follows," 
and  then  went  on  to  direct  inspection  at  the 
muniment  office  of  the  corporation  of  Colchester, 
giving  liberty  to  the  plaiuti&  to  apply  at  the 
trial,  whether  successful  or  unsuccessful,  for  any 
additional  costs  incurred  by  the  inspection  not 
being  in  London : — Held,  on  appeal  (1),  that  the 
order  of  Pearson,  J.,  was  wrong  in  form  in  pur- 
porting to  vary  the  order  of  Hall,  V.-C,  and 
should,  instead,  have  given  the  new  directions 
"notwithstanding"  the  order  of  Hall,  V.-C.  ; 
(2)  that  Pearson,  J.,  had  jurisdiction,  in  his  dis- 
cretion, to  change  the  place  of  inspection ;  (3) 
that  the  order  should  give  liberty  to  the  plain- 
tiffs to  apply  for  inspection  of  any  particular 
documents  in  London  ;  (4)  that  the  defendants 
must  undertake  to  pay  such  additional  costs  as 
the  judge  at  the  hearing  might  hold  to  have  been 
reasonably  incurred  by  reason  of  the  inspection 
being  at  Colchester  instead  of  in  London. 
Prestne^y  v.  Colchegfer  (^Mayivr),  24  Ch.  D.  376  ; 
52  L.  J.,  Ch.  877  ;  48  L.  T.  749  ;  31  W.  R.  767— 
C.  A.  Affirming  52  L.  J.,  Ch.  346  ;  48  L.  T.  353  ; 
31  W.  R.  414. 

Whare  Docanwnts  nnmoroui  and  ▼oluminoui.] 
— When  the  documents  in  the  defendants'  posses- 
sion relating  to  the  matters  in  question  in  a  suit 
were  so  numerous  that  they  could  not  all  be  con- 
tained in  the  room  in  which  the  defendants 


offered  inspection  of  them,  the  court  gave  leave 
to  the  plaintiffs  to  hire  a  room,  and  provide  pro- 
per safeguards,  and  ordered  the  defendants  to 
produce  the  books  to  them  there.  Under  the 
same  circumstances  the  court  onlcred  insijection 
to  be  permitted  to  any  twelve  persons  the  plain- 
tiffs might  name,  the  names  and  addresses  of  the 
proposed  inspectors  being  furnished  to  the  defen- 
dants. Bepublie  of  Peru  v.  Weguvlin^  41  L.  J., 
Ch.  165. 


For  Compariaon  of  Handwriting.] — In  a  suit 
involving  a  question  of  disputed  handwriting, 
the  hearing  of  a  summons  for  production  of 
documents  is  not  the  proper  stage  for  ordering 
the  production  of  writings  for  purposes  of  com- 
parison, inasmuch  as  by  the  Common  Law  Pro- 
cedure Act,  1854,  s.  27,  disputed  writings  may 
be  compared  only  with  writings  *'  proved  to  the 
satisfaction  of  the  judge  to  be  g^nume,"  and  this 
proof  can  only  be  furnished  at  the  hearing. 
Wilaon  v.  Thombury,  17  L.  R.,Eq.  517  ;  43  L.  J., 
Ch.  356  ;  23  W.  R.  509. 

PrlTilogo — Shorthand  Hotel  of  Proooodings  in 
proTioni  Action.] — ^An  action  having  been  com- 
menced to  determine  whether  the  defendant  had 
or  had  not  executed  a  certain  agreement,  the 
defendant,  while  the  action  was  pending,  com- 
menced an  action  against  other  persons^  whom 
he  charged  with  a  conspiracy  to  defraud  him, 
and  to  utter  the  agreement  as  binding  upon  him, 
knowing  it  to  be  a  forgery.  After  the  com- 
mencement of  the  second  action,  the  defendant 
caused  shorthand  notes  to  be  taken  of  the  evi- 
dence, speeches,  and  summing-up  at  the  trial  of 
the  first  action,  as  he  deposed,  for  the  purpose 
[*' amongst  others"]  of  his  case  in  the  second 
action : — Held,  upon  the  above  facts,  that  the 
shorthand  notes  were  privileged  from  inspection 
in  the  second  action,  and  that  the  affidavit  need 
not  shew  that  the  notes  came  into  existence 
exclusively  for  the  purposes  of  such  action. 
Nordim  v.  Defries,  8  Q.  B.  D.  508  ;  51  L.  J., 
Q,  B.  415  ;  30  W.  R.  612  ;  46  J.  P.  566.  And  see 
Brotcn,  In  re,  42  L.  T.  501  ;  28  W.  R.  575. 

Committee  of  Lunatic] — In  an  action  of  tres- 
pass to  land  brought  against  the  committee  of  a 
lunatic  whose  title-deeds  are  in  the  custody  of 
the  court  having  jurisdiction  in  lunacy,  an  order 
on  the  defendant  for  inspection  of  the  docu- 
ments ought  not  to  be  made,  as  they  are  not  in 
his  possession  or  control.  Vitian  v.  Little ^  11 
Q.  B.  D.  370 ;  52  L.  J.,  Q.  B.  771  ;  48  L.  T.  793  ; 
31  W.  R.  8yi  ;  47  J.  P.  566. 

Order  to  inapect  Doouments  depofited  by  Lu- 
natic]— Before  a  committee  had  been  appointed 
of  a  lunatic's  estate  the  court  made  an  order  for 
the  official  solicitor  to  inspect  the  securities  and 
other  documents  which  the  lunatic  had  deposited 
with  a  company  for  safe  custody.  Cam jf bell,  In 
rr,  13  Ch.  D.  323  ;  42  L.  T.  108 ;  28  W.  R.  480 
— C.  A. 

By  a  Person  claiming  under  a  Deceased 

Lunatic] — According  to  the  practice  in  lunacy 
the  court  will  order  production  of  all  documents 
in  the  custody  of  the  master  or  registrar  relating 
to  the  estate  of  a  deceased  lunatic  on  the  appli- 
cation of  a  person  claiming  under  him.  But  he 
must  make  out  a  prim&  facie  title  to  the  estate. 
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Smyth,  In,  re,  16  Ch.  D.  286  ;  43  L.  T.  234 ;  28 
W.  R.  925— C.  A. 

Costs  of  Prodnetion  and  Inspoetion  of  Bocu- 
msnts.] — When  an  order  is  made  in  an  action  in 
the  Chancery  Division  for  the  production  of 
documents  at  the  office  of  the  producing  party's 
solicitor,  that  party,  if  ultimately  successful  in 
the  action,  is  not  entitled,  as  between  party 
and  party,  to  his  solicitor's  costs  of  the  produc- 
tion, nor  to  his  own  costs  of  inspecting  the 
documents  of  the  other  party.  Brown,  v.  t^well, 
16  Ch.  B.  517 ;  44  L.  T.  41 ;  29  W.  R.  295— 
C.  A. 

The  general  rule  with  regard  to  the  inspection 
of  documents  is  that  the  costs  of  inspection  must 
be  paid  by  the  party  inspecting,  though,  under 
exceptional  circumstances,  such  costs  may  be 
made  costs  in  the  cause.  Republic  of  Peru  v. 
Weguelin,  7  L.  R.,  C.  P.  352  ;  41  L.  J.,  C.  P.  144  ; 
27  L.  T.  123  ;  20  W.  R.  745. 

Enforcing  Order.] — In  an  action  for  the  specific 
performance  of  an  agreement  by  the  defendant 
to  sell  two  leasehold  houses  to  the  plaintiff,  judg- 
ment for  specific  performance  was  given,  and  an 
order  was  afterwards  made  that  the  defendant 
should,  within  four  days  after  service  of  the 
order,  produce  to  the  plaintiff  "  the  abstract,  and 
at  the  same  time  produce  upon  oath  for  inspec- 
tion all  deeds  and  writings  in  his  possession  or 
power"  relating  to  the  property: — Held,  that 
tmder  Rule  21  of  Order  XXil.,  service  of  this 
order  on  the  defendant's  solicitors  was  sufficient 
service  to  found  an  application  to  attach  the  de- 
fendant for  disobedience  of  the  order.  Jay  v. 
lladlnj,  22  Ch.  D.  571  ;  52  L.  J.,  Ch.  471 ;  47 
L.  T.  615  ;  31  W.  R.  519. 


III.     BEFORE    THE    JUDICATURE    ACTS. 

1.  Pboduction  and  Inspection  at 
Common  Law. 

Where  Interest] — ^Wherever  an  action  is 
brought  upon  an  instrument  in  which  the  de- 
fendant has  an  interest,  the  court  has  a  common 
law  jurisdiction  to  oixier  the  plaintiff  to  allow 
the  defendant  to  inspect  it.  Doe  d.  Child  v. 
Itoe,  1  El.  &  Bl.  279  ;  22  L.  J.,  Q.  B.  102  ;  17  Jur. 
136. 

In  an  action  against  the  proprietor  of  a  news- 
paper for  the  breach  of  a  contract  to  employ  the 
plaintiff  as  sub-editor,  the  defendant  justified  the 
dismissal  of  the  plaintiff  on  the  ground  of  his 
having,  from  improper  motives,  lent  himself  to 
the  insertion  of  a  garbled  report  of  proceedings 
in  a  court  of  justice.  The  court  ];efused  to  allow 
the  plaintiff  to  inspect  and  take  copies  of  the 
original  report,  and  of  the  alleged  garbled  state- 
ment, he  having  no  legal  interost  therein.  Powell 
V.  Bradbvry,  2  C.  B.  641. 

Keoessary  to  Action.] — The  court  has  power, 
independently  of  14  &  15  Vict.  c.  99,  to  compel 
the  plaintiff  to  produce  for  the  defendant's  in- 
spection a  document  upon  which  the  action  is 
brought,  where  the  defendant  is  a  party  to  the 
document  and  has  no  copy  of  it.  Bluck  v.  Gom- 
pertz,  7  Ex.  67  ;  2  L.,  M.  &  P.  597  ;  21  L.  J.,  Ex. 
25  ;  15  Jur.  1040. 

A  defendant  had  a  freehold  interest  in  pre- 
mises, and  was  also  assignee  of  the  lease  of  other 
adjoining  promises,  the  roversion  of  which  was 


in  the  lessor  of  the  plaintiff.  The  defendant,  for 
some  time  previously  to  and  until  the  end  of  the 
term,  occupied  the  freehold  and  leasehold  pre- 
mises together,  and,  as  the  lessor  of  the  plaintiff 
stated,  had  obliterated  the  boundaries  between 
them.  On  the  expiration  of  the  lease  the  lessor 
of  the  plaintiff  brought  ejectment  to  recover  a 
portion  of  the  land  miich  he  claimed  as  parcel 
of  the  leasehold,  and  alleged  that  the  defendant 
claimed  as  his  freehold ;  and  he  prayed  to  be 
permitted  to  inspect  the  lease,  the  assignment  of 
the  lease  to  the  defendant,  and  the  conveyance 
of  the  freehold  to  the  latter,  alleging  that  he 
believed  that  the  parcels  in  the  lease  and  in  the 
conveyance  of  the  freehold  would  help  to  make 
out  his  case  : — Held,  that  he  was  entitled  to  in- 
spect the  lease  (if  he  had  no  counterpart),  and 
also  the  assignment,  but  not  the  conveyance  of 
the  freehold,  as  that  deed  did  not  prove  any  part 
of  his  title  to  the  land  he  sought  to  recover.  I)oe 
d.  Arery  v.  Lanyford,  1  B.  C.  C.  37  ;  21  L,  J., 
Q.  B.  217. 

Held,  also,  that  the  lessor  of  the  plaintiff 
might,  even  independently  of  the  14  &  15  Vict, 
c.  99,  s.  6,  upon  an  affidavit  of  the  loss  or  noi> 
existence  of  the.  counterpart,  inspect  the  deed 
creating  the  term.    lb, 

A  defendant  is  entitled  under  the  common  law 
jurisdiction  of  the  court  to  have  an  inspection  of 
letters  which,  in  the  coui-se  of  a  negotiation  for 
taking  a  farm,  he  as  agent  for  his  brother  had 
written  to  the  plaintiff,  but  of  which  he  had  kept 
no  copies,  it  being  shewn  that  the  claim  in  the 
action  was  found^  upon  such  letters,  and  that 
the  inspection  was  necessary  for  his  defence 
thereto.  Pi-ice  v.  Harrimi,  8  C.  B.,  N.  S.  617  ; 
29  L.  J.,  C.  P.  335  ;  6  Jur.,  N.  S.  1345. 

The  court  will  not  in  general  grant  an  inspec- 
tion of  documents,  unless  they  are  set  out  in  the 
declaration,  or  the  one  party  holds  them  as  trus- 
tee or  agent  for  the  other.  GooWff  v.  Fuller, 
14  M.  &  W.  4  ;  2  D.  &  L.  661  ;  14  L.  J.,  Ex. 
104. 

The  court  would  not,  in  the  exercise  of  its  dis- 
cretionary power,  compel  a  defendant  to  produce 
certain  bills  of  exchange,  on  which  an  action 
was  brought,  and  which  were  set  out  in  the  de- 
claration,  in  order  that  he  might  inspect  or  take 
copies  of  them,  on  an  affidavit  by  the  plaintiff, 
stating  that  the  defendant  had  obtained  them 
from  him  by  undue  and  fraudulent  means,  and 
which  the  defendant  negatived  by  affidavits  in 
general  terms.  ThrcJfall  v.  Webster^  7  Moore, 
559  ;  1  Bing.  161. 

Copies.] — ^Where  a  defendant  makes  an  affida- 
vit at  judges*  chambers,  identifying  a  document, 
which  is  exhibited  to  him  only  and  not  filed,  he 
will  be  compelled  to  allow  the  plaintiff  to  take 
a  copy  of  that  document,  although  it  is  sworn  to 
furnish  a  defence  to  the  action.  Tebhutt  v.  Am* 
bhr,  7  D.  P.  C.  674. 

Where  no  Counterpart.] — ^Where  there  is  an 
agreement  between  the  plaintiff  and  the  defen- 
dant, of  which  there  is  only  one  part,  the  imrty 
who  has  the  agreement  in  his  possession  ought, 
when  applied  to,  to  give  the  other  party  a  copy  ; 
and  he  has  no  right  to  impose  terms  as  a  condi- 
tion for  so  doing.  Beid  or  Bead  v.  Colemafi,  2 
C.  &  M.  456  ;  2  D.  P.  C.  354  ;  4  Tyr.  274  ;  S.  P., 
Morrow  v.  Saunders,  3  Moore,  671  ;  1  B.  &  B. 
318.     See  Boe  d.  At  cry  v.  Lanyford,  supra. 

If  one  part  only  of  an  indenture  is  executed, 
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the  court  will  compel  the  party  having  the 
cnstodj  of  it  to  prodnce  it  for  inspection,  in  an 
action  commenced  against  himself  bj  the  other 
party.     Blake  v.  Porter,  1  Taunt.  386. 

Where  a  lease  is  in  the  hands  of  a  tenant,  and 
it  appears  that  no  counterpart  can  be  f  oun(l,  the 
court  will  permit  the  landlord  to  inspect  and 

take  a  copy  of  the  lease.    Doe  d. v.  Slight, 

1  D.  P.  C.  163. 

Where  two  parts  of  a  lease  were  interchange- 
ably executed,  and  the  part  in  the  possession  of 
the  plaintiff  was  lost,  the  court  would  not  int^ere 
to  compel  the  defendant  to  permit  the  plaintiff  to 
Inspect  and  take  a  ^py  of  that  part  which  was 
in  nis  possession.  Woodeach  y.  Warthington,  2 
Y.  &  J.  4. 

Where  a  lease  is  executed  by  both  lessor  and 
lessee,  and  the  lessee  assigns  it  by  way  of  mort- 
gage, the  lessor,  having  no  counterpart,  is  entitled, 
on  an  ejectment  brought  for  a  foiieiture,  to  com- 
pel the  mortgagee  to  allow  an  inspection,  and 
give  a  cx)py  of  the  lease.  Doe  d.  Morris  v.  Roe, 
1  M.  &  W.  207  ;  1  Gale,  367. 

A  lessee  of  a  corporation  elected  to  pay  an  in- 
creased rent  pursuant  to  the  finding  of  a  jury 
under  5  &  6  Will.  4,  c.  76,  and  indorsed  the  find- 
ing of  the  jury  on  his  part  of  the  original  lease. 
In  an  action  for  the  increased  rent,  the  lessee  was 
compelled  to  produce  his  part  of  the  lease  for  the 
inspection  of  the  corporation,  and  to  allow  a  copy 
-of  the  indorsement  to  be  taken ;  although  it  was 
admitted  that  the  original  lease  was  still  in  the 
possession  of  the  corporation,  as  well  as  the 
inquisition  taken  before  the  jury.  Arundel 
iMatfor,  c^v.)  V.  Holmes,  8  D.  P.  C.  118  ;  1  W., 
W.  k  H.  313. 

An  annuity  deed  vras  prepared  by  R.,  as  agent 
of  both  the  grantor  and  the  grantee ;  and  there 
being  no  counterpart,  was  left  in  the  hands  of  R., 
who  received,  and  for  several  years  paid  over  to 
the  grantee,  the  amount  of  the  annuity.  R.  ulti- 
mately absconded,  and  the  deed  came  into  the 
possession  of  the  grantor  on  his  redeeming  the 
annuity  two  years  after  it  was  granted.  In  an 
action  by  the  grantee  against  the  grantor  for 
arrears  of  the  annuity,  the  court  permitted  the 
former  to  inspect  and  take  a  copy  of  the  deed,  to 
enable  him  to  declare  thereon,  although  it  was 
sworn  by  the  latter  that  R.  was  the  agent  of 
the  grantee  alone.  Devemer  v.  Brntverie,  1 
M.  &  Scott,  29  :  ^S^.  C,  nom.  Devenoge  v.  Bo^irerie, 
8  Ring.  1. 

Letter  from  Agent]— A  plaintiff  declared  on 
an  agreement  to  employ  him  at  the  end  of  a  year. 
The  defendant  pleaded  the  general  issue,  and 
that  there  was  no  memorandum  in  writing  of 
the  agreement  as  required  by  the  statute  of 
frauds.  The  plaintiff  replied  that  tiiere  was  such 
a  writing : — Held,  he  was  bound  to  permit  an 
inspection  of  it  by  the  defendant,  although  it 
consisted  only  of  a  letter  from  his  agent.  Blagg  v. 
Kent,  6  Ring.  614  ;  4  M.  &  P.  433. 

Joint  Contracts.]— C,  assignee  of  A.,  who  had 
become  bankrupt,  sued  R.  in  respect  of  certain 
contracts  alleged  to  have  been  entered  into  by  A. 
with  the  plaintiff  on  the  joint  account  of  A.  and 
B. ;  the  court  allowed  R.  to  inspect  the  books  of 
A.,  in  the  hands  of  the  assignee,  in  order  that  he 
might  discover  what  the  alleged  contracts  were. 
WMtboume  v.  Pettifer,  4  M.  &  Scott,  182. 

Draft  Agreement.]— A  defendant,  after  settling 


a  draft  of  articles  of  partnership  with  the  plaintiff, 
having  engrossed  and  executed  a  deed,  differing 
in  some  respects  from  the  draft  of  the  articles, 
the  plaintiff  refused  to  execute  the  deed  ;  but 
having  afterwards  commenced  an  action  for 
breach  of  agreement  to  take  him  into  partnership, 
he  moved  to  be  at  liberty  to  inspect  and  copy 
the  deed :  the  court  refined  to  order  such  in- 
spection. Rateliffe  v.  Bleasby,  3  Ring,  148  ; 
10  Moore,  623. 

Rut  the  court  granted  the  application  as  to  the 
draft.    lb. 

Log-book.] — In  an  action  on  a  charter-party 
against  charterer,  the  court  refused  to  compel 
the  plaintiff  to  produce  and  allow  the  defendant 
to  inspect  the  ship's  log-book.  Bundle  v.  Beau^ 
mojit,  4  Ring.  537  ;  1  M.  &  P.  390. 

As  against  a  Trustee.] — ^The  court  will  not 
compel  a  person  not  a  party  to  the  suit  to  pro- 
duce for  inspection  a  deed  which  he  holds  as  a 
mere  trustee,  where  the  individual  praying  the 
inspection  is  not  an  executing  party  to  the  deed, 
though  he  claims  to  be  interested  in  it,  and 
though  he  may,  by  operation  of  law,  be  affected 
by  it.  Cocks  v.  Kash,  3  M.  &  Scott,  164  ;  9 
Ring.  723. 

Inspection  was  refused  to  a  plaintiff  in  replevin, 
of  a  deed  to  which  he  was  no  party,  assigning  to 
the  avowant  the  reversion  of  the  demised  pre- 
mises.   Brown  v.  Rose,  6  Taunt.  283. 

The  court  will  not  compel  a  party  to  allow  the 
inspection  of  his  title-deeds,  and  give  copies  to  a 
person  who  supposes  that  such  deeds  contain  a 
rcscr\'ation  in  his  favour  of  manorial  rights,  un- 
less it  appears  that  the  party  holds  the  deeds  as 
trustee  for  the  applicant.  Pickering  v.  Noyes, 
2D.  &R.  386;  IR.&C.  262. 

Other  Cases.] — ^The  court  will  compel  a  defen- 
dant in  an  action  on  a  covenant  in  a  deed,  which 
he  holds,  to  prodace  it  to  the  plaintiff  for  the 
purposes  of  the  cause  ;  it  matters  not  that  the 
plaintiff  seelra  for  inspection  for  the  purpose  of 
discovering  some  defect  in  the  deed.  King  v. 
King,  4  Taunt.  666. 

Where  two  parts  of  an  indenture  of  charter- 
party  were  supposed  to  have  been  interchangeably 
executed,  and  the  part  of  which  the  master  of  the 
chartered  vessel  had  the  custody  was  lost  at  sea 
with  the  ship,  the  court  would  not  compel  the 
charterer,  being  sued  thereon,  to  grant  inspection 
and  a  copy  of  the  other  part,  for  the  purpose  of 
the  plaintiff's  declaring  with  certainty.  Street  v. 
Brown,  1  Marsh.  610  ;  6  Taunt.  302. 

In  an  action  by  the  owner  of  a  ship  against  the 
proprietor  of  goods  on  board,  for  contribution  in 
respect  of  the  general  average  loss,  the  defendant 
is  entitled  to  an  inspection  of  the  statement  of  the 
general  average,  but  not  of  the  documents  from 
which  it  has  been  drawn  up.  Twizell  v.  Allen, 
5  M.  &  W.  337  ;  7  D.  P.  C.  496  ;  3  Jur.  484. 

When  an  action  on  certain  bills  of  exchange 
was  brought  against  a  defendant,  who  pleaded 
that  he  was  liable,  if  at  all,  as  a  surety  only  :— 
Held,  that  he  was  not  entitled  to  the  inspection 
of  a  deed  in  the  plaintiff's  possession,  by  which  it 
was  suggested  time  had  been  given  to  the  princi- 
pal debtor,  but  to  which  deed  the  surety  was  no 
party.  Smith  v.  Winter,  3  M.  &  W.  309  ;  6  D. 
P.  C.  386  ;  1  H.  &  H.  45. 

The  court  refused  to  set  aside  an  order  made  by 
a  judge  requiring  the  plaintiff  to  permit  the  de- 
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fendant  to  inspect  and  take  a  copy  of  a  pro- 
mifisoiy  note'on  which  the  action  was  brought, 
although  it  appeared  that  no  Bi)ecial  ground  was 
shewn  for  the  order  at  the  time  that  it  was  made. 
Woolmer  v.  Deverenx^  2  M.  &  O.  758  ;  3  Scott, 
N.  R.  224  ;  9  D.  P.  C.  672  ;  -S:  i>.,  CurtU  v. 
CurtU,  3  M.  &  Scott,  819. 

The  court  refused  to  compel  the  plaintiff  to  de> 
posit  with  the  master  an  agreement  upon  which 
he  was  suing,  on  a  suggestion  by  the  defendant 
that  the  signature  thereto,  purporting  to  be  his 
signature,  was  a  forgery  ;  but  permitted  the  de- 
fendant and  his  witnesses  to  have  inspection  of 
the  agreement  in  the  hands  of  the  plaintiff's  attor- 
ney, on  payment  of  costs.  ThvnMf  v.  Dunn,  6 
Scott,  N.  B.  834 ;  1  D.  &  L.  535  ;  6  M.  &  G. 
274. 

The  court  refused  to  allow  a  plaintiff  to  in- 
spect a  document  in  the  hands  of  the  defen- 
dant, alleged  by  his  (the  defendant's)  attorney 
to  be  signed  by  the  plaintiff,  and  to  afford  a  per- 
fect defence  to  the  action,  upon  an  affidavit  of  the 
plaintiff,  that,  if  such  document  existed,  and  pur- 
ported to  be  signed  by  him,  the  signature  was 
a  forgery.  JcmcI  v.  Millengen,  1  M.  &  Scott, 
605. 

A  creditor  has  a  right  to  demand  inspection, 
at  common  law,  of  the  written  assents  to  a 
deed  under  the  Bankruptey  Act  of  1861,  s.  192  ; 
they  being  by  virtue  of  the  statute  part  of 
the  deed  itself.  Andrew  v.  Pell,  2  L.  B.,  C.  P. 
251. 


On  Hew  Trial.] — Where  a  deed  has  been  pro- 
duced and  read  on  a  trial  by  one  party,  the 
court  will  oblige  him  to  permit  the  other  party 
to  inspect  that  deed  in  case  of  a  new  trial. 
Hewitt  V.  Pigotty  1  D.  P.  C.  219  ;  6  M.  &  P.  252  ; 
7  Bing.  400. 

The  court  ref  ased  to  admit  a  plaintiff  to  in- 
spect and  take  a  copy  of  a  deed  in  the  hands  of 
the  defendant,  for  the  purpose  of  enabling  him 
to  shew  cause  against  a  rule  for  a  new  trial. 
Wood  V.  Morewood,  2  Scott,  N.  R.  204  ;  9  D.  P. 
C.  44. 

For  the  Purpose  of  Stamping  Document.] — 
If  one  part  of  a  document  has  been  lost,  the 
party  holding  the  other  part,  or  his  attorney  if 
he  holds  it,  may  be  compiled  to  produce  it  at 
the  stamp-office,  to  be  stamped,  though  not  held 
on  any  trust  for  the  party  applying.  Aeale  v. 
Swind,  1  D.  P.  C.  314  ;  2  C.  &  J.  278  ;  2  Tyr. 
318. 

If  there  arc  two  parts  of  an  agreement  between 
landlord  and  tenant,  in  an  action  upon  the  agree- 
ment by  a  purchaser  of  the  premises,  the  court 
will  not  compel  the  tenant  to  produce  his  part  to 
be  stamped,  unless  such  purchaser  has  applied  to 
the  vendor,  or  used  every  endeavour  without  suc- 
cess to  find  him.  TravU  v.  Collins,  2  C.  &  J. 
625  ;  2  Tyr.  726. 

The  courts  will  not,  at  the  instance  of  the  plain- 
tiff, compel  a  defendant  to  produce  an  instru- 
ment to  be  stamped  which  is  in  his  hands,  and  to 
which  the  plaintiff  is  neither  an  instrumentary 
party  nor  a  party  in  interest.  Taylor  v.  Osborne, 
4  Taunt.  159. 

The  court  will  not  compel  a  defendant  to  pro- 
duce, for  the  purpose  of  being  stamped,  an  agree- 
ment between  himself  and  a  third  person, 
although  it  appears  by  an  affidavit  of  the  third 
on  that  the  act  complained  of  by  the  plaintiff  | 


arose  out  of  that  agreement.   Lawrencev.  Hooker, 
5  Bing.  6  ;  2  M.  &  P.  9. 

Where  a  defendant  surreptitiously  obtained 
possession  of  an  unstamped  agreement,  executed 
by  himself  and  the  plaintiff  (thereby  preventing 
the  plaintiff  from  fixing  a  stamp  as  ne  had  in- 
tended in  twenty-one  days  after  execution),  and 
then  swore  that  he  had  lost  the  agreement,  the 
court  ordered  that  he  should  produce  a  copy  in 
his  possession  to  the  plaintiff  and  that  if  the 
plaintiff  produced  that  copy  stamped  at  the  trial, 
the  defendant  should  be  precluded  from  pro- 
ducing the  original.  Bousfield  v.  Godfrey,  o 
Bing.  4 18;  2  M.  &  P.  771. 

In  an  action  founded  upon  a  document  in 
which  both  parties  have  an  interest,  and  which 
was  in  the  possession  of  one,  but  is  said  by  him 
to  be  lost,  a  judge  cannot  order  that  if  such  party 
does  not  produce  the  document  to  be  stamped,  a 
copy  duly  stamped  shall  be  read  at  the  trial,  and 
that  the  original  shall  not  then  be  produced  on 
the  other  side,  nor  objection  taken  to  the  want  of 
a  stamp  on  the  original.  The  court  rescinded 
such  an  order  after  it  had  been  enforced  by  the 
judge  at  nisi  prius  and  made  a  rule  of  court. 
Rankin  v.  Uamilton,  15  Q.  B.  187. 

The  defendants  contracted  with  the  plaintiff  to 
pay  him  certain  sums  i)er  horse  power,  for  all 
engines  manufactured  for  them  on  the  plaintiff's 
principle,  the  money  to  be  paid  on  the  contract  for 
manufacturing  the  engines  being  entered  into. 
In  an  action  brought  upon  that  contract : — Held, 
that  the  plaintiff  had  a  right  to  the  production 
of  a  letter  written  by  a  third  party  to  the  defen- 
dants, containing  evidence  of  acontract  to  manu- 
facture an  engine,  for  the  purpose  of  having  it 
stamped.  Hall  v.  Bainbridge,  3  D.  &  L.  92  ;  14 
L.  J.,  Q.  B.  289. 


2.  Under  14  &  15  Vict.  c.  99,  s.  6. 

a.  Effect  of  Statute. 

On  Common  Law  Juriediction.] — The  14  &  15 
Vict.  c.  99,  s.  6,  has  not  taken  away  the  juris- 
diction previously  possessed  by  courts  of  common 
law,  to  order  the  inspection  and  copy  pf  docu- 
ments in  the  hands  of  an  adverse  party.  Hunt 
V.  Hewitt,  7  Ex.  236  ;  21  L.  J.,  Ex.  210  ;  16  Jur. 
503. 

Kateriality.] — ^The  power  given  by  that  statute 
extends  only  to  the  production  of  instruments 
which  can  be  shewn  to  be  material  and  relevant 
to  the  proof  of  such  issues  as  lies  upon  the  appli- 
cant, and  not  to  the  production  of  an  opponent's 
books  for  the  mere  purpose  of  enabling  a  party 
to  search  them,  with  the  view  of  discovering 
anything  favourable  to  himself.  Rayner  v. 
Alnu^€7i,  2  L.,  M.  &  P.  605  ;  21  L.  J.,  Q,  B.  68  ; 
15  Jur.  1060  ;  S.  P.,  Alsworthy  or  GaUtxcorthy 
V.  Norman,  21  L.  J.,  Q.  B.  70  ;  15  Jur.  1061,  n. 

Where  it  reasonably  appears  upon  affidavit  that 
a  document  in  the  possession  of  one  party  is 
material  in  support  of  the  case  of  the  other  party, 
or  to  contradict  the  case  set  up  in  answer,  an  in- 
spection of  such  a  document  will  be  granted. 
Scott  V.  Walker,  2  El.  &  Bl.  555  ;  22  L.  J.,  Q.  B. 
404  ;  17  Jur.  916. 

The  powers  of  ordering  the  inspection  of  docu- 
ments given  by  statute  to  the  courts  of  common 
law,  will  not  be  exercised  except  for  the  purposes 
of  assisting  a  bonA  fide  suit,    Temperley  v.  Tf  V/-  ■ 
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left  6  EL  &  BL  380 ;  25  L.  J.,  Q.  B.  259  ;  2  Jur., 
N.  S.  519. 

The  oouit  lef used  to  grant  an  order  for  the  in- 
spection of  a  docmnent  upon  an  affidavit  made 
by  the  defendant,  which  stated  that  the  plain- 
tUTs  claim  was  for  money  lent  to  the  defendant's 
wife,  and  that  the  first  intimation  which  the  de- 
fendant received  of  such  claim  was  after  the 
death  of  his  wife,  but  on  the  day  of  her  death, 
when  the  plaintiff  shewed  the  defendant  an 
acoonnt-booK,  which  the  plaintiff  stated  con- 
tained accoonts  between  himself  and  the  defen- 
dant, and  in  which  the  defendant  believed  the 
snm  claimed  was  charged  against  him,  and  that 
he  was  desirous  of  knowing  whether  the  money 
was  advanced  before  or  after  his  marriage  with 
his  deceased  wife.  Wright  v.  Morris,  11  Ex. 
209 ;  24  L.  J.,  Ex.  259. 

Inapection  will  only  be  allowed  by  the  court 
where  it  is  reasonably  shewn  that  the  documents 
sought  to  be  inspected  really  exist,  and  are  rele- 
vant to  the  case  of  the  party  seeking  the  inspec- 
tion. JItmghtonT.  Z(mdon  and  County  Assurance 
Company,  17  C.  B.,  N.  8.  80. 

Upon  a  motion  for  an  inspection  of  the  plain- 
tiifs  books,  which  the  defendant  alleged  to  be 
neceasaiy,  for  the  purpose  of  establishing  a  set- 
off in  respect  of  commission  which  he  claimed 
on  sales  effected  by  the  plaintiffs  through  his  in- 
trodoction  ;  the  court  granted  the  rule,  although 
the  plaintiffs  swore  that  there  was  no  agreement 
to  allow  the  defendant  any  commission ;  but 
held,  that  the  plaintifte  were  entitled  to  seal  up 
all  those  parts  of  the  books  which  they  pledged 
their  oath  that  the  defendant  had  no  Interest  in. 
Bull  V.  Clarke,  15  C.  B.,  N.  S.  851. 

ntte  l>66di.] — Inspection,  under  the  14  &  15 
Vict,  c  99,  s.  6,  can  only  be  had  in  a  case  where 
a  discovery  could  have  been  obtained  by  filing  a 
bill  in  equity.  Oomm  v.  Parrott,  3  C.  B.,  N.  S. 
47  ;  2(5  L.  J.,  C.  P.  279  ;  8  Jur.,  N.  S.  1150. 

A  demandant  in  dower  is  not  entitled  to  in- 
spection of  the  deed  under  which  the  property 
out  of  which  she  claims  to  be  endowed  was  con- 
veyed away  by  her  husband,  as  against  a  bon& 
fide  purchaser  for  value  without  notice  of  the 
marriage,  the  balance  of  authorities  being  as- 
somed  to  be  in  favour  of  the  position  that  a  bill 
for  discovery  could  not  be  sustained  in  such  a 
case.    Ih, 

Since  the  15  k  16  Vict.  c.  76,  ss.  55,  56,  abo- 
lishing profert,  the  court  will  order  inspection  of 
a  deed  relied  on  by  a  defendant  in  his  plea, 
though  it  is  a  disclosure  of  his  title.  Penarth 
Harbour  Dock  and  Bailway  Company  v.  Cardiff 
Waterworks  Company,  7  C.  B.,  K.  S.  816  ;  29 
L.  J.,  C.  P.  230  ;  6  Jur.,  N.  8.  942  ;  8  W.  B.  215. 

DiselotiBg  date.] — It  is  no  objection  to  an 
order  for  the  inspection  of  a  document  in  the 
posseasion  of  a  defendant,  that  its  production 
will  disclose  his  case,  provided  that  it  is  satisfac- 
torily shewn  that  it  also  supports  the  plaintiff's 
case.  London  Oas  Light  Company  v.  Chelsea 
iVestru^,  6  C.  B.,  N.  8.  411  ;  28  L.  J.,  C.  P.  275. 

Neither  by  statute  nor  at  common  law  has  the 
court  any  power  to  grant  an  order  for  the  in- 
spection of  documents  to  a  plaintiff  who  seeks  it, 
not  in  order  to  support  his  own  case,  but  to  see 
whether  any,  and  if  so,  by  what  means  any, 
defence  can  be  made  out  against  him.  Sh-adtccU 
V.  Shadwell,  6  C.  B.,  N.  8.  679  ;  28  L.  J.,  C.  P. 
315  ;  5  Jur.,  N.  8.  1410. 


The  court  will  not  grant  an  ins[)ection  of 
documents  produced  at  a  trial,  merely  to  enable 
the  losing  side  to  see  whether  they  will  furnish 
him  with  grounds  upon  which  to  move  for  a  new 
trial.  Pratt  v.  Goswell,  9  C.  B.,  N.  S.  706  ;  3 
L.  T.  669. 

Where  Fraud  alleged.]— In  an  action  for 
a  breach  of  contract  in  not  accepting  goods, 
to  which  the  defendant  pleaded  fraud,  a  judge 
having  made  an  order  for  the  inspection  of 
correspondence  between  the  plaintiff  and  the 
consignors  of  the  goods  and  the  plaintiff 
and  his  brother,  after  the  contract  and  breach  : 
— Held,  that  the  order  was  properly  made  in 
the  exercise  of  the  discretion  of  the  judge. 
Colman  v.  Trueman,  3  H.  &  N.  871  ;  28  L.  J., 
Ex.  5. 


b«  In  what  Aotiona. 

Kaadamui.] — ^A  mandamus,  the  object  of 
which  is  to  enforce  a  civil  right,  is  a  proceeding 
in  aid  of  which,  under  14  k  15  Vict.  c.  99,  s.  6, 
a  judge  may  grant  an  order  for  the  inspection  of 
documents  by  either  of  the  litigant  parties,  when 
the  return  to  such  writ  is  tiaver»ed.  Jieg,  v. 
Amhergate  Itailway  Company,  17  Q.  B.  957  ;  16 
Jur.  777. 

Breach  of  Promise  of  Marriage.] — In  an  action 
for  a  breach  of  promise  of  marriage,  the  court 
will  grant  leave  to  the  defendant  to  inspect  his 
letters  to  the  plaintiff,  written  •  between  ascer- 
tained periods,  upon  an  affidavit  that  the  letters 
relate  to  the  matters  in  question  in  the  cause, 
and  are  in  the  plaintiff's  custody,  and  that  the 
defendant  is  advised  and  believes  that  he  has  a 
good  defence  on  the  merits,  and  that  the  produc- 
tion of  the  letters  is  material  and  necessary  to 
support  his  case.  Stone  v.  Strange^  3  H.  &  C. 
541  ;  34  L.  J.,  Ex.  72  ;  11  Jur.,  N.  6.  164  ;  11 
L.  T.  717  ;  13  W.  R.  350. 

In  an  action  for  breach  of  promise  of  marriage 
to  which  the  defence  is  a  simple  denial  of  the 
promise,  the  court  will  on  motion  of  the  plaintiff 
direct  an  inspection  and  interohange  of  copies  of 
the  letters  which  have  passed  between  the  par- 
ties. Chute  V.  JBlewierhasset,  16  Ir.  C.  L.  B. 
App.  ix. 

But  the  court  refused  to  allow  the  defendant 
to  inspect  his  letters  sent  to  the  plaintiff,  upon 
an  affidavit  that  the  promise,  if  any,  was  con- 
tained in  the  letters.  Uanier  v.  Sowerby,  3  L.  T. 
734. 

Libel  and  Slander.] — In  an  action  in  which 
the  declaration  stated  the  libel  to  have  been 
contained  in  various  letters  sent  to  several  per- 
sons, the  defendant,  his  attorney,  and  witnesses 
were  allowed  to  inspect  and  take,  by  photo- 
graph or  otherwise,  fac-simile  copies  of  the 
several  letters  and  envelopes  thereto.  Darey  v. 
PemheHon,  11  C.  B.,  N.  8.  628  ;  8  Jur.,  N.  S. 
891. 

In  an  action  of  libel  or  of  slander,  imputing 
insolvency  to  the  plaintiff,  where  the  defendant 
pleads  a  justification,  inspection  of  the  plaintiff's 
books  ought  not,  at  least  in  general,  to  be  given, 
either  at  common  law  or  under  14  &  15  Vict. 
0.  99,  8.  6  ;  and  this  holds  where  an  incorporated 
company  sues  one  of  its  shareholders  in  such  an 
action.  Metropolitan  Saloon  Omnibus  Company 
V.  Uawkins,  4  H.  &  N.  146  ;  5  Jur.,  N.  S.  201. 
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In  an  action  for  libel,  where  there  is  a  plea  of 
jastification,  imputing  to  the  plaintiff  dishonesty 
while  in  the  employ  of  the  defendant,  the  plain- 
tiff will  be  allowed  inspection  of  statements  of 
accounts  furnished  by  himself,  of  moneys  re- 
ceived in  the  course  of  such  employ,  and  of 
letters  from  himself  to  the  defendant  relating 
thereto,  and  of  entries  in  the  defendant's  books 
of  moneys  received  from  him,  so  far  as  they  may 
be  material  to  disprove  charges  contained  in  the 
plea ;  or  if  the  plea  is  general,  so  far  as  they 
may  relate  to  charges  specified  in  particulars ; 
and  the  defendant  will  be  compellea  to  deliver 
such  particulars.  Collins  v.  Yat^»,  27  L.  J.,  Ex. 
160.    See  CurtU  v.  CurtU,  3  M.  &  Scott,  819. 

In  Insttrance  and  Shipping  CafM.l — In  an 
action  on  a  policy  of  marine  insurance  for  a  con- 
structive total  loss,  the  defendant  is  entitled  to 
an  inspection  of  all  papers  in  the  possession  of 
the  plaintiff  relative  to  the  matters  in  issue,  in- 
cludmg  letters   between  the  captain  and  the 

Elaintiff.  Rayiiar  v.  Hitson,  6  B.  &  S.  888  ;  35 
,.  J.,  Q.  B.  59  ;  14  W.  R.  81. 

In  an  action  upon  a  fire  policy,  the  court 
made  an  order  for  the  production  of  communi- 
cations which  passed  between  the  company  and 
their  agent  by  whom  the  insurance  was  effected, 
and  between  the  company  and  other  ofiices  who 
shared  in  the  risk,  relative  to  the  existence  and 
value  of  the  property  about  to  be  insured.  Wool- 
le^i  V.  Pok,  14  C.  B.,  N.  S.  638  j  32  L.  J.,  C.  P. 
263. 

But  they  refused  to  allow  the  plaintiff  to  in- 
spect the  reports  and  list  of  salvage  made  out 
for  the  company  by  their  o^vn  ofiioers.    Ih, 

In  an  action  by  a  consignee  of  goods  against 
shipowner,  for  damage  sustained  in  conse- 
quence of  the  unseaworthiness  of  the  ship,  the 
court  made  an  order  for  him  to  inspect  and  take 
copies  of  certain  surveys  made  on  a  ship  in  a 
foreign  port,  a  general  average  statement,  the 
shipwrignt's  bill  for  repairs  done  to  the  ship,  the 
captain's  protest,  and  the  l<^book,  as  being  docu- 
ments proximately  connected  with  the  matter  in 
issue.  Daniel  v.  Bmd,  9  C.  B.,  N.  S.  716 ;  3 
L.  T.  700  ;  9  W.  R.  313. 

c.  AAdavit. 

Prim^  facie  Case.] — Under  the  statute,  where 
an  inspection  is  litigated,  the  party  applying  for 
it  must  shew  by  affidavit  that  an  action  or  other 
proceeding  is  pending,  and  also  circumstances 
sufficient  to  satisfy  the  court  or  judge  that  there 
are  in  the  possession  or  under  the  control  of  the 
opposite  party  certain  documents  relating  to 
such  action  or  proceeding ;  a  prim&  facie  case, 
calling  for  an  answer,  must  at  least  be  stated  in 
this  respect.  Hunt  v.  Hewitt,  7  Ex.  236  ;  21 
L.  J.,  Ex.  210 ;  16  Jur.  603. 

To  this  affidavit  the  opponent  may  answer,  by 
swearing  that  he  has  no  such  documents,  or  that 
they  relate  exclusively  to  his  own  case,  or  that 
he  is  for  any  sufficient  reason  privileged  from 
producing  them ;  or  he  may  shew  on  affidavit 
that  the  part  concealed  does  not  in  any  way  re- 
late to  the  plaintiff's  case.    Ih, 

In  an  action  against  a  director  of  a  company 
completely  registered,  to  receive  money  due  for 
services  rendered  to  the  company,  the  plaintiff 
made  affidavit,  that  there  was,  as  he  believed,  in 
the  possession  of  the  company  and  of  its  direc- 
tors, a  book  or  books  containing  minutes  of  the 


resolutions,  orders  and  proceedings  of  the  direc- 
tors of  the  company  and  of  the  committees 
thereof  ;  and  that  he  was  advised  that  it  might 
be  necessary  that  the  minutes  or  some  parts 
thereof  should  be  adduced  on  the  trial  of  the 
cause  as  evidence  on  his  part ;  that  without  an 
inspection  and  a  copy  thereof  he  could  not  saiely 
proceed  to  trial ;  and  that  he  had  no  copy  thereof 
in  his  possession  or  control,  or  any  certain  infor- 
mation as  to  the  contents : — Held,  that  this  affi- 
davit was  insufficient  to  obtain  an  inspection  of 
those  documents  under  14  &  15  Vict.  c.  99,  s.  6. 
Peitper  v.  Chambers,  7  Ex.  226 ;  21  L.  J.,  Ex.  81  ; 
16  Jut.  19.  See  Sneider  v.  Mangino,  7  Ex.  229  ; 
21  L.  J.,  Ex.  121;  16  Jur.  153. 

d.  Oosta. 

Bole  M  to.] — There  is  no  general  rule  that  the 
costs  of  inspection  of  documents  must  be  borne 
by  the  party  seeking  it,  and  that  the  costs  of 
obtaining  an  order  for  the  Inspection  are  costs 
in  the  cause;  but  the  court  will,  in  its  discre- 
tion, order  both  the  costs  of  the  application  and 
inspection  to  be,  in  any  events  the  costs  in  the 
cause  of  the  party  called  upon  to  grant  the  in- 
spection. StUwell  V.  Ruck,  4  H.  &  N.  468  ;  IF. 
&  F.  546 ;  7  W.  R.  488. 

e.  Order  to  Produce  and  Inspeot. 

Extraoti.] — Under  a  judge*s  order  to  produce 
papers  and  give  copies,  it  is  sufficient  to  give 
extracts  of  those  parts  of  letters  which  are  rele- 
vant to  the  subject.  Clifford  v.  Taylor,  1  Taunt. 
167. 

ConolnaiYeneis  of  Affidavit.] — When  an  in- 
spection of  documents  is  asked,  the  court  is  not 
bound  by  the  denial  of  the  party  in  whose  pos- 
session they  are  that  they  relate  to  the  case  of 
the  adversary ;  but  if  the  court  can  collect  from 
the  whole  of  the  materials  before  them  that,  in 
fact,  the  documents,  although  they  may  relate 
to  the  subject-matter  of  the  suit,  are  not  such  as 
go  to  establish  the  case  of  the  party  asking  in- 
spection, they  will  refuse  inspection.  Chartered 
Bank  of  India,  Australia  and  China  v.  Rich^ 
4  B.  &  8.  73  ;  32  L.  J.,  Q.  B.  300  ;  8  L.  T.  454  ; 
11  W.  R.  830. 

Place.] — ^Where  an  application  is  made  for  in> 
spection  of  documents  under  the  statute,  a  place 
for  the  inspection  should  be  named.  Rogers  v^ 
Turner,  21  L.  J.,  Ex.  8. 

Issue  need  not  be  joined  before  the  order  is 
applied  for.    lb. 

Form  of  rule  to  inspect.  See  Soott  v.  Walker, 
2  El.  &  Bl.  555  ;  22  L.  J.,  Q.  B.  404  ;  17  Jur. 
916. 

3.  Undeb  17  &  18  Vict.  c.  126,  s.  60. 

When  Oranted.]'The  court  will  not  order  a 
defendant  to  answer  on  affidavit  what  docu- 
ments he  has  in  his  possession  or  power  where 
he  has  furnished  the  plaintiff  with  an  abstract 
of  an  account,  and  informed  him  that  it  was 
taken  from  a  particular  book  which  contained 
all  the  entries  relating  to  the  matters  in  dispute 
between  them.  Bray  v.  Finoh^  I  H.  &  N.  468  ;. 
26  L.  J.,  Ex.  91. 

At  what  Stage.]  —The  court  has  no  power  to 
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f^nmt  a  role  to  inspect  docaments  wlien  no  canse 
or  proceeding  in  court  has  been  commenced. 
burton,  and  Saddlers''  Company.,  In  re^  31  L.  J., 
Q.  B.  62. 

Except  under  special  circumstances  the  court 
will  not,  where  by  the  indorsement  on  the  writ 
of  summons  it  appears  that  the  action  is  to  rc- 
<x>ver  principal  and  interest  on  a  mortgage  deed, 
order  the  plaintiff,  before  declaration,  to  allow 
the  defcndfint  inspection  of  the  deed ;  for  non 
constat  that  the  plaintiff  may  declare  upon  the 
deed,  and  it  may  turn  out  that  the  application  is 
premature.  The  fact  that  the  defendant  exe- 
cuted the  deed  under  the  advice  of  the  plaintiff's 
attorney,  without  any  copy  of  it,  and  is  ignorant 
of  its  effect  or  contents,  is  not  sufficient  to  justify 
the  application  at  so  early  a  stage  in  the  cause. 
Jone*  V.  Hargreaves^  29  L.  J.,  Ex.  368. 

An  application  for  the  discovery  of  documents 
may  be  made  by  a  defendant  before  pleading. 
Ftfrshavo  v.  LewU,  10  Ex,  712;  1  Jur.,  N.  S.  263. 

Ag«i3ift  IMrecton  of  Companies.] — In  an  ac- 
tion ag^nst  a  company,  the  court,  or  a  judge,  has 
power  under  14  &  15  Vict.  c.  99,  s.  6,  and  17  &  18 
Vict.  c.  125,  s.  50,  to  order  a  director  of  the  com- 
pany to  allow  ins|)ection  of  their  documents  in 
his  poaaession.   Lavharme  v.  Quartz  Sock  Mari' 

rta  Oold  Jlining  Company,  1  H.  &  0.  134 ;  31 
J.,  Ex.  335  ;  6  L.  T.  502  ;  10  W.  R.  565. 
An  affidavit  of  a  director,  in  answer  to  an  at- 
tachment for  disobedience  of  such  an  order,  stat- 
ing that  he  had  not,  on  the  day  the  order  was 
made,  or  at  any  time  since,  the  documents  in  his 
possession,  custody,  or  power ;  and  that  ever  since 
the  order  was  made  it  had  been  out  of  his  power 
to  comply  with  it,  is  insufficient ;  and  the  court 
ordered  the  director  to  be  examined  viv&  voce 
before  a  master.  Ih  S,  C,  31  L.  J.,  Ex.  508  ; 
10  W.  R.  799. 

Affidavit  to  Obtain.] — ^An  application  for  a 
discovery  of  documents  must  be  made  upon  an 
affidavit  of  the  party  to  the  cause.  Ch  riftopher»on 
v.  Lotinga,  15  C.  B.,  N.  S.  809  ;  33  L.  J.,  C.  P. 
121 ;  10  Jur.,  N.  S.  180  ;  9  L.  T.  688  ;  12  W.  R. 
410. 

An  affidavit  by  his  attorney  is  not  sufficient, 
even  though  the  party  is  absent  beyond  seas. 
ITersehfieldY.  Clark,  11  Ex.  712 ;  25  L.  J..  Ex. 
113;  2  Jur.,  N.  8. 239. 

But,  in  the  case  of  a  corporation  aggregate,  the 
affidavit  may  be  made  by  its  attorney.  Khigiford 
v.  Chreai  Western  Itailtcay  Company,  16  C.  B., 
N.  S.  761 ;  33  L.  J.,  C.  P.  307  ;  10  Jur.,  N.  S.  804  ; 
10  L.  T.  722  ;  12  W.  R.  1059. 

An  affidavit  of  belief  that  some  documents  (as 
letters  or  entries)  arc  in  the  possession  of  the  oppo- 
site party,  which  relate  to  the  subject  matter  of 
the  suit^  and  of  which  it  is  material  that  the  appli- 
cant should  have  a  discovery,  is  insufficient,  but 
the  affidavit  must  describe  the  documents,  that 
the  court  may  see  that  they  are  documents  ''  to 
the  production  of  which  he  is  entitled  for  dis- 
covery OP  otherwise ; "  and  it  must  state  or  shew 
reasonable  grounds  for  belief  that  such  docu- 
ments are  in  the  possession  or  power  of  the  oppo- 
site party.  Thompson  v.  Robson,  2  H.  &  N.  412 ; 
26  L.  J.,  Ex.  367  :  3,  P.,  ffewett  v.  Wabb,  2  Jur., 
N.  8.  1189. 

To  entitle  a  party  to  discovery  he  must  slicw  by 
affidavit  that  his  adversary  is  in  possession  of 
some  one  document  to  the  production  of  which  he 
is  entitled.    Beans  v.  Louis,  1  L.  R.,  0.  P.  C5G. 
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The  court  will  not,  in  an  action  against  an  at* 
tomey  for  negligence,  make  an  order  for  the  pro- 
duction of  his  books,  upon  a  mere  suggestion  of 
the  clients  belief  that  they  contain  entries  relat- 
ing to  the  matters  complained  of.    lb. 

Upon  an  application  for  discovery  the  affidavits 
should  identify  the  documents  of  which  discover}' 
is  sought ;  a  mere  vague  suggestion  that  some  docu- 
ments exist  will  not  suffice.  Woolley  v.  PoU,  14 
C.  B.,  N.  S.  538  ;  32  L.  J.,  C.  P.  263. 

In  order  to  support  an  application  to  inspect,  it 
is  sufficient  if  the  party  applying  shews  that  the 
documents  sought  to  be  inspected  are  in  the  pos- 
session, custody  or  control  of  the  other  party,  and 
are  material  to  substantiate  his  own  case ;  the 
effect  of  the  evidence  to  prove  that  case  being  a 
matter  to  be  decided  at  the  time  of  the  trial,  and 
forming  no  ground  for  determining  whether  the 
inspection  should  or  should  not  be  ordered.  Ric- 
card  V.  Inolosure  Commissioners  for  Bngland 
and  Wales,  4  El.  &  Bl.  329  ;  3  0.  L.  R.  119  ;  24 
L.  J.,  Q.  B.  49 ;  1  Jur.,  N.  S.  495. 

Setting  up  Privilege.]— It  is  no  answer  to  an 
application  for  an  order  for  a  discovery  of  docu- 
ments that  they  are  privileged  from  production  ; 
if  such  is  the  fact,  that  must  be  shewn  in  the 
affidavit  made  in  obedience  to  the  order.  jPor- 
shaw  V.  Lewis,  10  Ex.  712  ;  1  Jur.,  N.  S.  263. 

IV.    INSPECTION  OF  PUBLIC  DOCU- 
MENTS. 

1.  Pabish  and  County  Books. 

Sessioni  Books.]— Everybody  has  a  right  to 
inspect  the  books  of  the  sessions  of  the  peace. 
Herbert  v.  Askburner,  1  Wila,  297. 

Bills  of  Chargei,  County.]-— The  ratepayers  of 
a  county  have  neither  at  common  law,  nor  by 
statute,  any  right  to  inspect  and  copy  the  bills  of 
chajges  of  county  officers,  when  they  are  de- 
posited with  the  clerk  of  the  peace,  |tmong  the 
county  records,  in  pursuance  of  12  Geo.  2,  c.  29, 
s.  8.  Rex  V.  Staffordshire  (Justices)^  1  N.  &  P. 
260  ;  6  A.  &  E.  84. 

The  right  of  inspection  is  confined  to  the  jus- 
tices of  the  peace  lor  the  county.    lb. 

Parish  Books.] — In  a  suit  touching  the  validity 
of  a  parish  rate,  the  plaintiff  is  entitled  to  in- 
spect the  parish  books  without  paying  any  costs. 
Keioell  V.  Simpltin,  6  Bing.  566 ;  4  M.  &  P.  395. 

So,  in  an  action  of  trespass  for  turning  the 
plaintiff  out  of  a  vestry-room.    lb. 

In  an  action  for  entering  to  distrain  for  poor 
rates,  the  defendant  (who  acted  on  behalf  of  the 
parish  officers)  averred,  in  justification,  that  the 
plaintiff's  house  was  within  the  parish,  which  the 
plaintiff  denied : — Held,  that  the  plaintiff  could 
not  demand  an  inspection  of  the  parish  books,  on 
the  ground  that  the  defendant  alleged  him  to  be  » 
parishioner.  Rurrelly.  Nlcholsoni  3  B.  &  Ad.  649. 

Upon  an  information  against  overseers  for 
making  an  illegal  rate,  the  parish  books  shall 
not  be  inspected.  Rex  v.  Lee^  1  Wils.  240.  And 
see  Orr  v.  Morice,  6  Moore,  347  ;  3  B.  &  B.  139. 

A  parishioner  has  no  right  to  inspect  parish 
books,  for  the  purpose  of  gaining  mformation 
which  may  be  useful  to  him,  with  a  view  to  sup<^ 
port  his  claim  to  an  estate  in  the  parish  ;  and  the 
court  refused  to  grant  a  mandamus  for  that  pur- 
pose.   Rex  V.  Smallpieoe,  2  Chit.  288. 
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The  court  would  not  compel  a  vestry  clerk  of  a 
pariah  to  produce  and  permit  copies  to  be  taken 
of  documents  from  the  parish  chest  in  his  cus- 
todji  for  any  other  than  parochial  purposes ;  for 
if  he  was  legally  the  vestry  clerk,  he  had  a  right 
to  the  costly  of  these  documents,  and  if  not, 
the  person  entitled  to  the  office  might  obtain 
possession  of  them  by  mandamus.  May  v. 
Gwynne,  4  B.  &  A.  301. 

A  rule  for  an  inhabitant  of  a  parish  to  inspect 
the  parish  books  may  be  absolute  in  the  first  in- 
stance.   Amu,,  2  Chit.  296. 

Pending  an  indictment,  at  the  instance  of  a 
parish,  against  a  county,  for  not  repairing  a 
bridge,  t£e  object  being  to  try  whether  the 
parish  or  the  county  was  liable  to  repair  the 
bridge,  the  court  refused  to  grant  the  defendants 
an  inspection  of  the  parish  books  relating  to 
former  repairs  of  the  bridge.  Rex  v.  Bucks,  2 
M.  k  R.  412  ;  8  B.  &  C.  375. 

Pariih  Accounts.] — ^The  court  will  not  grant  a 
mandamus  to  churdiwardens  to  allow  an  inspec- 
tion of  their  accounts,  under  17  Geo.  2,  c.  38,  s.  1, 
imless  the  applicant  states  some  public  ground 
for  desiring  such  inspection.  Rex  v.  Cle^ir,  7 
D.  k  R.  393  ;  4  B.  &  C.  899. 

2.  CouKT  Rolls  of  Manob. 

Inspection — In  what  Actions.] — A  plaintiff 
who  claims  common  appurtenant  over  the  waste 
of  a  manor  is  not  necessarily  entitled  to  produc- 
tion of  documents  relating  to  the  manor,  and 
admitted  to  be  in  the  possession  of  the  lord  of 
the  manor,  where  the  defendant  denies  that  they 
contain  anything  supporting  the  claim.  Jfinet 
V.  Morgan,  11  L.  R.,  Eq.  284  ;  24  L,  T.  120 ;  19 
W.  R.  374. 

A  plaintiff  filed  a  bill  in  equity  to  establish  a 
right  of  common  of  vicinage  over  a  common 
within  a  manor  of  which  the  defendant  was  lord. 
By  his  answer  the  defendant  denied  the  plaintiffs 
right : — Held,  that  he  was  entitled  to  production 
of  the  records  of,  and  documents  relating  to, 
courts  baron  held  within  the  manor,  to  the  pro- 
duction of  accounts  and  memoranda  relating  to 
the  digging  of  gravel  and  cutting  of  turf  on  the 
common,  and  to  have  a  list  of  the  documents  relate 
ing  to  the  title  of  the  lord  of  the  manor :  but  not 
to  have  such  documents  produced,  the  defendant 
stating  by  affidavit  that  they  related  exclusively 
to  his  own  title  as  lord  of  the  manor,  and  did  not 
in  any  way  tend  either  to  establish  the  rights 
claimed  or  to  defeat  the  defence  to  the  suit. 

In  a  suit  by  the  owner  of  lands  adjoining  a 
manor  to  establish  a  right  of  common  appur- 
tenant to  his  tenement : — Held,  that  the  defen- 
dant, though  not  a  tenant  of  the  manor,  was 
entitled  to  require  the  production  of  all  docu- 
ments which  might  support  his  claim.  Muwt  v. 
Morgan,  18  W.  R.  1015. 

In  a  suit  by  plaintifEs  against  the  lord  of  a 
manor,  claiming  as  freeholders  a  track  of  pasture 
or  sheep-walk  with  the  minerals  and  usual  inci- 
dents of  the  ownership  in  fee  simple  of  freehold 
land,  and  expressly  denying  the  existence  of  any 
rights  of  ownership  in  the  lord  over  this  sheep- 
walk,  where  the  defendant  by  his  answer  stated 
that  the  plaintiffs  were  tenants  of  the  manor, 
and  as  such  had  exclusive  right  of  pasturage 
■over  the  sheep-walk,  but  claimed  as  lord  of  the 
manor  to  be  absolutely  entitled  to  the  soil  of 


this  sheep-walk,  subject  only  to  the  plaintiffs' 
right  of  pasturage  : — Held,  that  the  plaintiffs 
were  not  entitled  to  an  inspection  of  the  rolls  of 
the  manor.  Otcen  v.  Wynn,  9  Ch.  D.  29 ;  38 
L.  T.  623  ;  26  W.  R.  644— C.  A.  Reversing  38 
L.  T.  445  ;  26  W.  R.  644. 

See  also  Attorney- General  v.  JSmwerson,  10 
Q.  B.  D.  191;  52  L.  J.,  Q.  B.  67  ;  48L.T.  18;  31 
W.  R.  191. 

Kandamos  to  Inspect.] — ^Whcrc  a  devisee  of  a 
rent-charge,  on  certain  copyholds,  was  desirous 
of  completing  his  title,  the  court  granted  a  rule 
absolute  in  the  first  instance  for  the  usual  limited 
inspection  of  the  rolls  of  the  manor,  although  the 
applicant  was  not  a  copyholder,  Barnes,  Kt 
parte,  2  D.,  N.  S.  20  ;  7  Jur.  217. 

If  an  application  to  inspect  the  court  rolls  of 
a  manor  is  made  when  no  cause  is  pending,  the 
rule  is  nisi  in  the  first  instance.  Be*t,  Ex  parte 
3  D.  P.  C.  38. 

Leave  to  inspect  the  court  rolls  of  a  manor  will 
be  granted  of  course  on  the  application  of  a 
tenant  of  the  manor,  who  has  been  refused  that 
permission  by  the  lord.  Rex  v.  Shelley,  3  T.  R. 
141. 

A  claimant  to  copyhold  property  who  comes  to 
the  court  for  a  mandamus  to  the  steward  of  the 
manor  to  compel  him  to  grant  inspection  of  the 
court  rolls,  and  admit  the  claimant  as  a  copy- 
holder, to  enable  him  to  try  his  right  to  the  pro- 
perty he  claims,  must  in  the  affidavit  used  in 
moving  for  the  rule,  either  swear  positively  that 
he  is  entitied  to  the  property  claimed,  or  set  out 
his  title  or  good  grounds  for  his  belief  that  he  is 
entitle!  to  the  property.  Cooke,  Ex  parte,  5  D. 
&  L.  413  ;  2  B.  C.  Rep.  205. 

It  is  not  sufficient  to  swear  that  he  "  verily 
believes"  that  he  is  entitled  to  the  property. 
lb. 

An  exception  exists  where  the  action  is  between 
the  lord  and  a  stranger.  Talbot  v.  ViUeboy«,  3 
T.  R.  142,  n. 

A  tenant  has  no  such  ri^t,  unless  there  is 
some  cause  depending  in  which  his  right  may  bo 
involved.    R^x  v.  AUgood,  7  T.  R.  746. 

It  is  not  necessary  that  all  or  a  majority  of  the 
persons  interested  in  copyhold  property,  sliould 
]oin  in  an  application  to  inspect  the  rolls  of 
the  manor,  as  any  of  the  persons  interested  in 
the  property  are  entitled  to  inspect.  Ifvtt,  Aw* 
parte,  7  D.  P.  C.  690 ;  3  Jur.  1105. 

The  demand  to  inspect  cannot  be  made  by  a 
delegated  authority.    lb. 

A  rule  to  inspect  court  rolls  relating  to  the 
defendant's  title,  in  aA  action  by  one  copy- 
holder against  another,  for  encroachment  on  the 
common,  was  granted.  Folkard  v.  Ilemet,  2  W. 
Bl.  1061. 

One  who  has  a  prima  facie  title  to  a  copyhold 
is  entitled  to  inspect  the  court  rolls,  and  take 
copies  of  them,  so  far  as  relates  to  the  copyhold 
claimed,  though  no  cause  is  depending  for  it  at 
the  time.     Rex  v.  Lvcas,  10  East,  235. 

So,  where  a  copyhold  tenant  was  forbid  by  the 
lord  to  cut  underwood  upon  the  copyhold  without 
the  lord's  license,  the  court  granted  a  mandamus 
to  the  lord  to  permit  him  to  inspect  the  court 
rolls,  so  far  as  related  to  the  cutting  of  under- 
wood, after  application  to  and  refusal  by  the  lord, 
although  there  was  not  any  suit  depending.  Rex 
V.  Tower,  4  M.  &  S.  162. 

A  mandamus  will  be  granted  to  the  steward  of 
a  manor,  to  allow  inspection  of  the  court  rolls  to 
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two  tenants  litigating  a  right  of  common  in  the 
manor,  although  the  cause  is  not  at  issue.  Rogers 
V.  JoneM^  5  D.  &  B.  484. 

But  a  mandamus  will  not  lie  to  the  lord 
and  steward  of  a  manor  to  inspect  court 
rolls,  for  the  purpose  of  supporting  an  indict- 
ment against  the  lord  for  not  repairing  a  road 
within  the  manor.  Bex  v,  Cadogan,  {Lard'),  1 
D.  Jc  R.  550 ;  5  B.  &  A.  902. 

Baoords  of  Conrt-leet]— And  a  mandamus  docs 
not  lie  to  allow  the  inspection  of  the  records  of 
a  conrt-leet  unless  the  party  assigns  some  satis- 
factoiy  reason  for  the  inspection.  Hex  v.  Maid- 
static  {Mayor,  ^e.\  6  D.  &  B.  334. 

3.  CoBPOBATioN  Books  and  Records. 

Under  32  Oao.  8,  e.  58.]— This  statute  does  not 
bind  an  officer  of  a  corporation,  having  the 
cnstody  of  the  records,  to  permit  any  member 
of  the  corporation  to  inspect  the  order  for  the 
admission  and  swearing  in  of  the  freemen  of  the 
corporation.  Davies  v.  Huviphreys,  3  M.  &;  S. 
223, 

Chapter.] — K.  prebendary  may  inspect  charter 
of  the  chapter,  in  a  suit  concerning  his  prebend, 
at  seasonable  times.  Youvig  v.  LyncJi,  1  W. 
BL  27. 

Corporation  Bights.] — A  dispute  arose  between 
the  freemen  of  a  borough  and  the  corporation, 
with  respect  to  the  right  of  cutting  down  trees 
on  pastures,  formerly  granted  to  the  burgesses  of 
the  old  corporation ;  and  an  injunction  to  restrain 
the  cutting  down  of  the  trees  having  been  ob- 
tained by  the  new  corporation,  a  mandamus  was 
granted,  at  the  instance  of  the  freemen,  to  per- 
mit them  to  inspect  the  deeds,  &c.,  concerning 
the  pastures  in  question,  and  which  were  in  the 
possession  of  the  new  corporation,  with  a  view  to 
ilissolve  the  injunction.  Reg,  v.  Jieterley  (^Mayor, 
,fe.\  8  D.  P.  C.  140 ;  1  W.,  W.  &  H.  343. 

Where  a  corporator  makes  a  claim  to  be  elected 
to  an  office  in  the  corporation,  and  founds  it  upon 
an  inyariable  custom  to  elect  the  person  who  at 
the  time  of  a  vacancy  fills  the  position  which  he 
then  occupies,  and  the  corporation  admits  the 
general  practice  set  up  by  him,  but  says  that  it 
18  not  invariable,  the  court,  at  the  instance  of  the 
corporator,  will  grant  a  mandamus  to  allow  him 
to  inspect  the  minutes  of  the  corporation  as  to 
former  elections  to  assist  him  in  stating  his  case, 
even  though  the  court  entertains  great  doubt 
whether  the  custom,  if  proved,  could  conti-adict 
the  charter,  which  prescribes  that  there  is  to  be 
a  free  election.  Reg,  v.  Saddl&ri  Company, ^l  L. 
'J.,  Q.  B.  62  ;  10  W.  R.  87. 

In  Civil  Proceedings.] — ^Where  a  corpoiation 
is  plaintiff  in  a  civil  action,  leave  to  inspect  its 
books  is  granted  to  the  defendant  as  of  course. 
Lynn  v.  Denton,  1  T.  R.  689. 

In  an  action  by  a  corporation  for  toll  the 
court,  on  the  application  of  the  defendant, 
granted  a  rule  for  inspection  of  such  parts  of 
the  deeds,  &c.,  as  related  to  that  matter,  on 
the  town-clerk,  which  he  was  to  give  upon  oath. 
Barnstaple  v.  Lathey,  3  T.  R.  303. 

In  an  action  by  an  attorney  fur  work  and 
labour  as  such,  against  a  corporation  of  which  he 
was  a  buigessy  &e  court  refused  to  grant  him 
inspection  of  the  books  of  the  corporation.  Stevemt 


V.  Berxcich  {Mayor),  4  D.  P.  C.  227  ;  1  H.  &  W. 

517. 


Criminal.] — A  rule  to  compel  a  oorpo- 


i-ation  to  furnish  evidence  from  their  books  in  a 
criminal  prosecution  was  denied.  Rex  v.  Hey- 
don,  1  W.  Bl.  351. 

On  an  information  against  a  magistrate  of  a 
corporation  for  a  misdemeanor,  the  court  will  not 
grant  a  rule  to  inspect  the  books  of  the  corpora- 
tion to  furnish  evidence.  Rex  v.  Pumell,  1  W. 
Bl.  37  ;  1  Wils.  239. 

Upon  an  information  by  the  attorney-general 
against  the  vice-chancellor  of  Oxford,  for  a  mis- 
demeanor in  his  office,  the  crown  has  no  right  to 
inspect  the  statutes  and  archives  of  the  univer- 
sity.   Ih 

Parties  entitled.] — A  resident  inhabitant  of  a 
town  corporation  has  a  right  to  inspect  and  take 
copies  of  a  bye-law  of  the  corporation,  pending 
an  action  against  him  for  a  breach  of  the  same, 
although  he  is  not  a  corporator.  Harrison  t. 
WilUame,  4  D.  &  R.  820. 

A  stranger  to  a  corporation  has  no  right  to  a 
rule  to  inspect  its  books.  Hodges  v.  Atkins,  3 
Wils.  398  ;  2  W.  Bl.  877. 

Pending  an  action  by  a  corporation  for  tolls, 
the  court  will  not  grant  leave  to  inspect  the  cor- 
poration muniments  on  the  application  of  a 
stranger  to  the  corporation,  aouthampton  v. 
Graves,  8  T.  R.  590. 

In  an  action  for  tolls  due  to  a  corporation,  the 
defendant  who  had  acquired  the  character  of  a 
corporator  after  the  cause  of  action  arose,  but 
before  trial,  has  no  right  to  inspect  the  corpora- 
tion books,  and  must  still  be  considered  as  a 
foreigner  quoad  this  action.  Bristol  v.  Visger,  8 
D.  k  R.  434. 

The  court  will  not  grant  an  application  by 
mcmbei'S  of  a  corporate  body  for  a  mandamus  to 
ins{)ect  the  documents  of  the  corporation,  unlesf^ 
it  is  shewn  that  such  inspection  is  necessary  with 
reference  to  some  specific  dispute  or  question 
depending,  in  which  the  parties  applying  arc 
interested ;  and  the  inspection  will  then  only 
be  granted  to  such  extent  as  may  be  necessary 
for  the  particular  occasion.  Rex.  v.  Merchant 
Taylors'*  Company^  2  B.  &  Ad.  115. 

Kode  of  compelling  InspeotioiL.] — ^A  man- 
damus lies  to  permit  a  I'esident  inhabitant  of  a 
corpomtc  iovra.  to  inspect  and  take  copies  of  a 
bye-law  of  the  corporation,  pending  an  action 
against  him  for  a  breach  of  the  same,  although 
he  is  not  a  corporator.  Harrison  v.  Williams, 
4  D.  &  R.  820. 

The  rule  is  absolute  in  the  first  instance  for  an 
inspection  of  the  books  of  a  corporation,  where  a 
quo  warranto  is  depending.  Rex  v.  Traraymion, 
2  Chit.  366. 

If  an  affidavit  in  support  of  the  rule  for  such 
an  information  omits  a  material  fact  which  Ik 
stated  in  the  affidavit  filed  on  the  other  side,  the 
latter  affidavit  may  be  read  by  the  prosecutor  in 
support  of  his  rule.    Rex  v.  Mein,  3  T.  R.  696. 

Object  of  the  Secrecy  Claue.]  —  The  object 
of  the  secrecy  clause  contained  in  bank  deeds  i.s 
only  to  prevent  vexatious  attempts  to  pry  im- 
properly into  the  a&urs  of  the  concern,  and 
wherever  a  proper  case  is  made  out,  a  court  of 
equity  will  not  hesitate  to  make  an  order  for 
inspection,  non  obstante  the  secrecy  clause.  Bir- 
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viingham  Banking   Company,  In  re,  36  L.  J.. 
Ch.  150 ;  15  L.  T.  203. 

4.  Books  of  Public  Companies. 

By  the  CompManies  Cflauses  Act,  1845,  8  Vict, 
c.  16,  #.  117,  it  U  enacted  that  the  company* » 
boohs  when  balanced ,  together  with  thQ  balance 
sheet,  shall  for  the  prescribed  periods  and  if  no 
periods  be  prescribed,  for  fourteen  days  previous 
to  each  ordinary  meeting,  and  for  one  month 
thereafter,  be  open  for  thetn^jpection  qfthe  share- 
holders at  the  principal  office  or  place  of  husi- 
vfss  of  the  company  ;  but  the  shareholders  shall 
not  be  entitlea  at  any  time,  except  during  the 
jten4>ds  aforesaid,  to  demand  inspection  of  the 
books,  unless  in  virtue  cf  a  written  order  signed 
by  tkree  of  the  directors.  For  s.  119  see  Reg.  v. 
London  Jf'  St.  Katherine's  Docks  Company,  infra. 

In  Winding-ap.] — A  clause  in  articles  of  asso- 
ciation, directing  that  the  books  of  account 
(thereby  directed  to  be  kept)  should,  subject  to 
any  reasonable  restrictions  as  to  the  time  and 
manner  of  inspecting  the  same  that  might  hQ 
imposed  by  the  company  in  general  meeting,  be 
open  to  the  inspection  of  the  shareholders  during 
the  hours  of  business,  is  no  longer  applicable 
when  the  company  is  under  a  voluntary  liquida- 
tion. Yorkshire  Mbre  Cmnpany,  In  re,  9  L.  R., 
Eq.  650 ;  18  W.  B.  541. 

Mandamiis.1— By  the  Companies  Clauses  Act, 
1845  (8  &  9  Vict.  c.  16),  s.  115,  the  directors  are 
ordered  to  keep  full  and  true  accounts  of  all 
sums  of  money  expended  on  behalf  of  the  com- 
pany. By  8.  119,  the  directors  are  required  to 
appoint  a  book-keeper  to  enter  the  accounts  in 
books  to  be  kept  for  the  purpose,  and  every  such 
l>ook-keeper  shall  permit  any  shareholder  to  in- 
spect such  books  and  take  copies  and  extracts 
therefrom.  Under  these  provisions  a  share- 
liolder  is  not  entitled  to  inspection  of  the  books 
of  a  public  company  unless  he  satisfies  the  court 
that  he  requires  such  an  inspection  for  a  bonll 
fide  purpose,  and  not  out  of  mere  idle  curiosity. 
.Reg.  V.  London  and  St,  Katharine^s  Docks  Com- 
pany, 44  L.  J.,  Q.  B.  4  ;  31  L.  T.  588  ;  23  W.  R. 
136. 

Therefore,  where  a  shareholder  applied  for  a 
mandamus  calling  on  the  directors  to  permit 
him  to  inspect  the  books  without  shewing  that 
he  had  any  definite  object  in  view  beyond  look- 
ing at  the  accounts,  the  court  refused  the  appli- 
cation,    lb. 

A  canal  company  was  incorporated  under  acts 
of  parliament  which  provided  for  inspection  by 
the  shareholders  of  the  company^s  books  and 
documents.  A  shareholder  of  nine  years*  stand- 
ing was  solicitor  to  a  waterworks  company,  who 
had  obtained  a  decree  in  Chanceiy  against  the 
canal  company,  and  it  was  under  consideration 
whether  the  company  should  appeal.  This 
shareholder  applied  to  the  secretary,  without 
stating  his  object,  for  inspection  of  the  register 
of  shareholders,  and  was  refused.  Upon  a  rule 
for  mandamus  by  the  shareholder  to  obtain  this 
inspection,  the  secretary  stated  on  affidavit,  and 
it  was  not  contradicted,  that  the  prosecutor 
made  his  application  for  inspection  in  the  inte- 
ix^st  of  his  clients,  and  not  for  any  purpose  or  in 
the  interest  of  the  company  or  of  any  member 
of  the  company  as  such  ;  that  his  object  was  to 
ortnvasa  the  shai*eholders  and  endeavour  to  per- 
.«uadc  them  to  oppose  the  appeal : — Held,  not 


sufficient  reason  for  discharging  the  rule.  Reg, 
v.  Wilts  and  Berks  Canal  Aavigafion,  29  L.  T. 
922. 

Order   of    Court   or   Jndgo   to   Inspoot.]  — 

A  person  having  brought  an  action  against  the 
Bank  of  England  for  refusing  to  pay  the  divi- 
dends upon  stock  which  had  stood  in  her  name 
in  the  books  of  the  Bank  of  England,  and  their 
refusal  being  grounded  on  an  alleged  transfer  of 
that  stock  from  her  name,  the  court  made  a  rule 
absolute  for  allowing  her  to  inspect  the  entry  in 
the  transfer  book  of  the  bank  which  transferred 
that  stock.  Foster  v.  Bank  of  JSngland,  8  Q.  B. 
689 ;  15  L.  J.,  Q.  B.  212  ;  10  Jur.  372. 

The  8  &  9  Vict.  c.  16,  s.  36,  gives  a  judgment 
creditor  of  a  company  a  right  to  inspect  the  list 
of  shareholders  if  he  cannot  have  execution 
against  the  company.  This  right  may  be  en- 
forced by  rule  of  court  or  order  of  a  judge. 
i  Meader  v.  Isle  of  Wight  Ferry  Company,  9  W. 
*  R.  750. 

In  an  action  by  a  company  against  an  alleged 
shareholder  for  calls  under  a  winding-up  order, 
the  court  will  uphold  an  order  of  a  judge  giving 
liberty  to  him  after  plea  to  inspect  the  registry  of 
shares,  and  the  allotment  and  a^nda  books  in  the 
possession  of  the  company.  Lancashire  Cotton^ 
Spinning  Company  v.  Greatorex,  14  L.  T.  290. 

The  granting  such  an  order  is  purelv  in  the 
discretion  of  the  judge,  and  the  court  will  not  re- 
view his  exercise  of  such  discretion  unless  the 
court  clearly  sees  that  the  order  was  T\'rong.   lb. 

Persons  sued  by  a  corporation  for  making, 
while  directors,  false  entries  in  the  books  of  the 
corporatioD,  are  not  entitled  to  inspect  the  books 
of  the  corporation  ;  at  all  events,  not  without  an 
affidavit  that  such  inspection  is  necessary  to 
their  defence.  Imperial  Oas  Company  v.  Clarke, 
7  Bing.  95  ;  4  M.  &  P.  727. 

Bights  under  Special  Act.] — ^A  railway  act  con- 
tained several  clauses  relatmg  to  inspection  of 
the  books.  In  an  action  for  calls,  the  defendant 
applied  for  an  inspection  to  enable  him  to  plead, 
which  inspection  was  not  directed  to  be  given  by 
any  of  the  clauses.  The  court  refused  to  compel 
the  company  to  permit  the  inspection  i-eqnired. 
Birmingham,  Bristol  and  Thames  Junction 
Raihcay  v.  JMiite,  4  P.  &  D.  649  ;  1  Q.  B.  282  ; 
2  Railw.  Cas.  863 ;  5  Jur.  800. 

A  canal  act  provided,  that  "  proprietors,  land- 
owners, and  others  interested  in  the  navigation,-' 
should  have  a  right  to  inspect  the  bool^  of  the 
company  : — Held,  that  a  creditor  by  bond  was  a 
person  interested  in  the  navigation  within  the 
spirit  of  the  enactment.  Pontet  v.  Basingstoke 
Canal  Company,  2  Bing.  N.  C.  370  ;  2  Scott,  543. 

I  '  Under  Deed  of  Settlement.]  —  The  deed  of 

I  settlement  of  a  company  formed  and  completely 
registered  under  7  &  8  Vict.  c.  110,  and  after- 
wards under  19  &  20  Vict.  c.  47,  contained  the 

,  following  clause  :  "  The  books  wherein  the  pro- 
ceedings of  the  company  are  recorded  shall  be 
kept  at  the  principal  offices  of  the  company,  and 
shall  be  open  to  the  inspection  of  tne  share- 

;  holders  every  day  of  the  year."  The  deed  pro- 
vided that  separate  books  should  be  kept  of  the 
minutes  of  the  proceedings  at  the  general  meet- 
ings of  the  shareholders,  and  of  the  minutes  of 
the  proceedings  of  the  directors.  A  rule  having 
been  obtained  for  a  mandamus  to  the  company 
to  grant  to  a  shareholder  inspection  of  the  books 
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of  the  minutes  of  the  proceedings  of  the  com- 
pany : — Held,  that  the  claose  gave  shareholders 
only  power  to  inspect  the  books  of  minutes  of  the 
proceedings  at  tne  general  meetings,  not  the 
books  of  minutes  of  the  proceedings  of  the  direc- 
tors. Jteg.  V.  MttriquUa  Mining  Chvipany^  1  El. 
k  El.  289 ;  28  L.  J.,  Q,  B.  67  ;  6  Jur.  N.  S.  725. 

GoauniMioims  of  Sewen.] — ^Where  commis- 
sioners  of  sewers  connected  and  imposed  a  joint 
rate  upon  two  divisions  or  levels  formerly 
drained  and  rated  separately,  and  an  owner  of 
property  in  one  of  them  disputed  the  legality  of 
the  joint  rate,  and  gave  notice  to  the  conmiis- 
sioners  that  he  should  more  for  a  certiorari  to 
quash  it,  the  court  refused  an  application  for  a 
mandamns  to  the  conmiissioners  to  produce  for 
inspection  all  oommiasions,  pkms,  rates,  present- 
ments, decrees,  accounts,  proceedings  and  minutes 
of  proceedings  relating  to  the  district,  or  any 
part  thereof.  Reg.  v.  Tmcer  Havdett  (^CommU- 
Munwr*  of  Sewers^,  3  Q.  B.  670 ;  3  G.  &  D.  92 ; 
4i  Jur.  1059. 

Proviiimial  Gommitteef.] — In  an  action  by  an 
allottee  of  railway  shares  against  a  member  of 
the  provisional  -committee,  to  recover  his  deposit, 
the  ooort  ordered  that  the  plaintiff  should  have 
an  inspection  and  copy  of  the  subscribers*  agree- 
ment and  parliamentary  contract,  which  both 
the  plaintiff  and  the  defendant  had  signed,  and 
which  were  in  the  hands  of  the  solicitors  of  the 
company,  the  plaintiff's  affidavit  stating  that  an 
inspection  of  them  was  necessary  to  him  for  the 
purpose  of  framing  his  case,  and  the  defendant 
not  shewing^  that  they  were  not  within  his  power 
or  control.     JSteadtnun  v.  Ardeti,  15  M.  &  W.  587  ; 

4  D.  &  L.  16 ;  15  L.  J.,  Ex.  310 ;  10  Jur.  553  ; 
A  P.,  Ley  or  Lee  v.  Barloio,  5  Railw.  Cas.  1  ; 

5  D.  &  L.  375 ;  1  Ex.  800  ;  17  L.  J.,  Ex.  105. 

In  an  action  by  the  secretary  against  a  provi- 
«ional  conunittee-man  of  a  project^  railway  com- 
pany, for  arrears  of  salary,  a  judge  ordered  that 
the  defendant  should  be  at  liberty  to  inspect  and 
take  copies  from  the  minute-book  of  the  company 
containing  resolutions  of  the  managing  com- 
mittee, referred  to  in  the  plaintiff's  particulars 
as  the  foundation  of  his  claim.  The  court 
refused  to  rescind  the  order,  the  plaintiff  not 
satisfactorily  shewing  that  it  was  not  in  his 
power  to  comply  with  it.  Sliaw  v.  Ilohnet,  3  0. 
B.  952. 

Canal  Committee.] — ^Where  a  canal  act  gives 
the  control  over  the  company's  a&irs  to  a  com- 
mittee, and  authorizes  every  proprietor  to  inspect 
^  books  in  which  the  committee  is  directed 
to  enter  accounts,  &c.,  a  mandamus  will  not  be 
ipramted  to  compel  the  company  to  permit  a  pix)- 
prietor  to  inspect  the  books,  where  there  has 
been  no  refusal  by  the  committee,  although  there 
has  Ijeen  a  direct  refusal  by  the  clerk,  in  whose 
possession  the  books  are.  RexY.  Wiltshire  Canal 
rompany,  5  N.  &  M.  344  ;  3  X  &  E.  477. 

Coitf.] — Upon  a  rule  for  a  mandamus  to  in- 
•spect  the  register  of  a  company  by  one  of  its 
pToprietoTB,  the  company  opposed  on  the  gix>und 
that  the  applicant  was  prompted  by  improj>cr 
motives.  Although  the  majority  made  the  role 
absolute,  one  of  the  court  expre^ed  his  opinion 
that  the  object  of  the  application  was  not  justi- 
fiable, and  dissented  from  the  decision  : — Held, 
ihat  this  was  no  ground  for  setting  aside  the 


ordinary  rule,  by  which  costs  are  given  to  iho 
successful  party.  Reg,  v.  WilU  and  Berki 
Canal  I^avigatian,  30  L.  T.  498. 

!  6.  Other  Public  Books. 

Bishop's  BegiBtry.]— A  bishop's  registry  of 
,  presentation  is  a  public  book  ;  and  a  mandamus 
1  lies  to  him  to  grant  inspection  of  it  to  one 
'  claiming  a  right  to  present  to  a  vacant  living, 
i  though  the  bishop  claims  a  right  to  collate  to  it. 
Fhieh  V.  Ely  {Bithop),  2  M.  &  R.  127 ;  8,  C 
j  uom.  Rex,  v.  £ly  (Bukop^  8  B.  &  C.  112. 

Habeas  Coxpns.] — In  an  action  against  the 
marahal  for  an  escape,  the  court  will  compel  the 
marshal  to  grant  an  inspection  of  the  habeas 
cori)us  and  committitur.  Fox  v,  Jonee,  1  M.  & 
U.  570  ;  7  B.  &  C.  732. 

In  Bolls*  Chapel.]— Where  it  appeared  that 
a  di>cument,  of  which  the  plaintiff  craved  inspec- 
tion, formed  part  of  an  inquisition  filed  in  the 
Rolls*  chapel,  the  court  would  not  compel  the 
defendant  to  furnish  the  plaintiff  with  a  copy  of 
it.  Wood  V.  Morewood,3  Scott,  N.  R,  197  ;  9  D. 
P.  C.  «69  ;  5  Jur.  389. 

Broker's  Book.] — ^An  action  for  negligence  in 
effecting  a  purehase  was  brought  against  a  sworn 
broker  of  the  city  of  London,  who  is  bound  to 
enter  iu  a  book  all  contracts  made  by  him.  The 
court  granted  a  rule  to  compel  the  broker  to 
produce  this  book  to  the  plaintiff,  in  order  that 
he  might  take  a  copy,  browning  v.  Ahcyn^  7 
B.&  0.204;  9  D.  &R.  801. 


B.   INTEBBOOATORIES. 

I.  PRACTICE  UNDER  JUDICATURE  ACTS. 
iSee  Order  XXXI.) 

1.  What  Admissible. 

General  Pxinoiples.] — ^The  right  of  discovery  as 
existing  in  the  Court  of  Chancery  still  exists,  ex* 
ccpt  so  far  as  it  is  modified  by  the  Judicature 
Acts  and  the  General  Orders ;  and  a  party  still 
has  a  right  to  exhibit  interrogatories,  not  only 
for  the  purpose  of  obtaining  from  the  opposite 
party  information  as  to  material  facts  which  arc 
not  within  his  own  knowledge  and  are  within  the 
\  knowledge  of  the  opposite  party,  but  also  for 
t  he  purpose  of  obtaining  from  the  opposite  party 
admissions  which  will  make  it  unnecessary  for 
him  to  enter  into  evidence  as  to  the  facts  ad- 
mitted. uittorney-Genei^al  v.  Oaskill,  20  Ch.  D. 
.•>19  ;  51  L.  J.,  Ch.  870  ;  46  L.  T.  180  ;  30  W.  K. 
.j.')8 — C.  A. 

It  is  said  that  since  the  Judicature  Act  we  are 

literally  and  absolutely  bound  by  the  chaticei-y 

pmctice,  but  I  can  find  no  decision  which  goes  to 

that  length.     Dairy mple  v.  Leslie^  8  Q.  B.  D.  7  ; 

I  ."il   L.  J.,  Q.  B.  61  ;  45  L.  T.  478  ;  30  W.  R.  105 

I  — per  Grove,  J. 

An  information,  which  before  the  passing  of 
the  Judicature  Acts  could  have  been  obtained  in 
e'quity  by  filing  a  bill  of  discovery,  can  now  be 
obtained  by  interrogatories  in  any  cause  before 
the  High  Court  of  Justice,  although  the  cause 
may  have  been  entered  for  trial  before  the  Judi- 
cature Acts  came  into  operation.  Jiam»den  v. 
Brearley.  33  L.  T.  322. 

The  Judicature  Act  and  Ord.  XXXI.  seem  * 


895 


DISC  0  VE  BY— Interrogatories. 


896 


confer  on  the  litigant  in  eyerj  action  the  right  to 
exhibit  interrogatories  to  his  opponent,  subject  to 
the  protection  given  bj  the  exercise  of  judicial 
discretion,  and  by  the  succeeding  rules  of  Ord. 
XXXI. ;  and  probably  the  intention  was  to  give 
the  litigant  in  all  cases  a  right  to  interrogate  his 
adversaiy  as  to  every  relevant  matter  on  which 
he  could  examine  him,  if  he  thought  fit  to  call 
him  as  his  witness  on  the  trial  of  the  cause. 
Lyelly.  Kennedy^  8  App.  Cas.  217 — per  Fitzgerald 
(Lord). 

Who  may  be  oompelled  to  answer — Guardian 
ad  litem.] — A  guardian  ad  litem  is  not  a  ^rty  to 
the  action  within  the  meaning  of  Ord.  XaXI.  r. 
1 ,  and  therefore  cannot  be  compelled  to  answer 
interrogatories.  Ingram  v.  Little,  11  Q.  B.  D. 
251  ;  31  W.  R.  858. 

See  aZ$o  Discovebt  (  Wlio  compelled  to  maltc)^ 
ante,  coU  339. 

Action  for  Beoovery  of  Land. — In  an  action 
for  the  recovery  of  land  the  plaintiff  is  entitled  to 
discovery  as  to  all  matters  relevant  to  his  own 
and  not  to  the  defendant's  case,  lu  an  action  for 
the  recovery  of  land  the  plaintiff  claimed  as 
assignee  of  co-heiresses  of  a  deceased  intestate 
owner  of  the  land,  and  the  defendant  relied  on 
his  possession  and  also  set  up  the  Statute  of 
Limitations : — Held,  that  the  plaintiff  was  en- 
titled  to  interrogate  the  defendant  as  to  matters 
relevant  to  the  pedigree  and  heirship  of  his 
assignors  and  as  to  alleged  admissions  by  the 
defendant  that  his  possession  of  the  laud  was  as 
trustee  for  the  intestate  and  her  heirs,  even 
though  the  plaintiff  might  have  other  means  of 
proving  the  facts  inquired  after ;  and  that  the 
defendant  must  answer  the  interrogatories  in 
substance,  subject  to  any  privilege  against  par- 
ticular discovery  which  he  might  be  entitled  to 
claim.  Lyell  v.  Kimnedy^  8  App.  Cas.  217 ;  52 
L.  J.,  Ch.  385  ;  48  L.  T.  685  ;  31  W.  R.  618— H.  L. 
(E.)  Reversing  20  Ch.  D.  484  ;  61  L.  J.,  Ch. 
400  ;  46  L.  T.  752  ;  30  W.  R.  493— C.  A. 

In  an  action  by  an  administratrix  for  recover)' 
of  lands  which  formerly  were  in  the  possession 
of  the  deceased,  the  defendant  was  not  compelled 
to  answer  interrogatories  as  to  the  circumstances 
under  which  he  went  into  possession,  the  instru- 
ment (if  any)  under  which  he  held,  and  the 
character  of  his  possession.  If  in  an  action  for 
recovery  of  land  it  is  alleged  that  there  are  i>ecu- 
liar  circumstances  entitling  the  plaintiff  to  ad- 
minister interrogatories  of  such  a  character  as  the 
above,  there  should  be  an  afSdavit  setting  out  the 
facts  relie<l  on.  Bleazby  y,Bleazby,  10  L.  R.,  Ir. 
60. 

Action  for  Penaltiei.] — The  Judicature  Acts 
and  Rules  have  only  altered  the  procedure  and 
not  the  rights  of  parties,  and  interrogatories  will 
not  be  allowed  in  cases  where,  as  when  a  penalty 
is  the  gist  of  the  action,  the  Court  of  Chancery 
before  those  acts  would  not  have  allowed  inter- 
rogatories to  be  administered.  Hunning*  or 
Ilemmhign  v.  William Jt  or  Wdliamsony  10  Q.  B. 
D.  459 ;  52  L.  J.,  Q.  B.  273  ;  48  L.  T.  581  ;  31 
W.  R.  336  ;  47  J.  P.  390. 

Acconnta — ^Adminiitration  Action.  J — In  an  ad- 
ministration action  the  persons  beneficially  en- 
titled have  a  right  to  call  upon  an  executor  de- 
fendant before  the  hearing  or  the  close  of  the 
pleadings,  to  answer  interrogatories,  by  which  hv 


is  required  to  make  discovery  on  oath  of  the 
accounts  of  the  estate.  This  rule  has  not  been 
abrogated  or  altered  by  the  Judicature  Acts  and 
Rules.  Semble,  that  in  such  a  case,  if  an 
account  has  been  already  rendered,  it  would  be 
a  sufficient  answer  to  verify  such  an  account. 
Sutclife,  In  re,  Alison  v.  Alison  y  50  L.  J.,  Ch. 
574  ;  44  L.  T.  547  ;  29  W.  R.  732. 


Of  Partnorchip.] — Interrogatories  seek- 


ing to  obtain  accounts : — Held  to  be  premature 
and  disallowed.  Parker  v.  Wells,  18  Ch.  D. 
477;  45  L.  T.  517;  30  W.  R.  392.  And  sec 
Lyon  V.  Ttoeddelly  13  Ch.  D.  375. 

As  to  Truth  of  Allegationa  in  Pleadings.] 

— An  interrogatory  whether  it  was  the  fact  that 
certain  allegations  made  in  the  statement  of 
claim  were  true,  and  whether  it  was  not  the  fact 
that  cei-tain  statements  in  the  defence  were  true, 
was  disallowed.    Johns  v.  James,  i/^ra. 

To  restrain  Bnilding  across  Public  Footpath — 
Conversations.] — An  action  was  brought  by  the 
attorney-general  and  a  local  board  to  restrain  the 
defendant  from  building  across  a  public  foot- 
path. The  amended  statement  of  claim  allied 
that  at  a  meeting  of  the  board  held  after  the 
commencement  of  the  action  the  defendant  had 
attended  and  signed  an  agreement  for  settling 
the  action  on  certain  terms,  and  the  plaintiffs 
sought  to  enforce  this  agreement,  or,  in  the  alter- 
native, to  restrain  interference  with  the  footpath 
by  virtue  of  their  original  title.  The  defendant,  by 
his  defence,  denied  the  existence  of  any  public 
right  of  way  over  the  ground.  He  admitted  the 
signature  of  the  agreement,  but  alleged  that  it 
was  obtained  by  threats  and  pressure  after  a  long 
conversation  and  argument,  and  without  his 
having  it  read  and  explained  to  him.  The  plain- 
tiffs delivered  interrogatories  as  to  the  existence 
of  a  public  right  of  way  over  the  land,  and  as  to 
what  passed  in  the  conversation  at  the  board 
meeting,  and  at  a  conversation  between  the  de- 
fendant and  the  plaintiffs*  solicitor  before  that 
meeting.  The  defendant  declined  to  answer 
those  interrogatories,  alleging  that  as  to  the 
right  of  way  he  was  not  bound  to  answer  as  to  a 
right  which  he  had  denied  by  his  pleadings ; 
and  that  as  to  the  conversations  he  ought  not  to 
be  called  upon  to  answer  till  the  plaintif&s* 
solicitor  had  been  examined  and  cross-examined 
as  to  the  conversation  : — Held,  by  Bacon,  V.-C, 
that  the  defendant  having  by  the  statement  of 
defence  denied  the  existence  of  the  right  of  way. 
was  not  bound  to  answer  as  to  it,  and  that  ho 
was  not  l)Ound  to  answer  as  to  the  conversations, 
no  discovery  being  requisite  as  to  facts  which  the 
plaintiffs  had  the  means  of  establishing.  But 
held,  by  the  Court  of  Appeal,  that  the  defendant 
was  bound  to  answer  as  to  the  existence  of  the 
right  of  way,  for  that  one  object  of  interroga- 
tories is  to  enable  a  party  to  obtain  admissions 
f  roin  the  other  parly,  and  so  to  relieve  himself 
from  the  necessity  of  adducing  evidence.  Attor- 
ncii-Gencral  v.  Oash'lly  20  Ch.  D.  519;  51  L.  J., 
Cli.  870 ;  46  L.  T.  180 ;  30  W.  R.  55^— C.  A. 

Held,  also,  that  as  the  conversations  were  ma- 
terial on  the  issue  whether  the  agreement  had 
been  unduly  obtained,  the  defendant  must  answer 
as  to  them  ;  and  that  it  would  not  be  right  to 
allow  him  to  delay  answering  until  he  saw  what 
account  another  person  would  give  of  what  had 
taken  place.    Ih, 
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Ptrtona  PrMent — Oroimdi  of  Liability.] — In 
an  action  against  two  defendants  bj  a  plaintiff 
claimlni;  to  be  a  creditor  of  a  late  partner  of  one 
(.»f  the  defendants,  for  all  of  whose  creditors  it 
was  alleged  the  defendants  were  trustees  under  a 
deed  of  assignment  of  certain  property,  the  de- 
fence in  sab^ance  was,  that  the  firm  were  never 
indebted  to  the  plaintiff,  that  the  deed  contained 
iir>  trust  for  the  payment  of  any  debt  of  the  late 
fiartner,  but  was  an  assignment  by  way  of  mort- 
ga^  to  secure  repayment  to  the  defendants  of  a 
sum  advanced  by  them  to  pay  such  of  the  late 
(lartnerV  debts  as  they  should  in  their  discretion 
think  fit,  that  neither  the  late  partner  nor  the 
tlefendantsever  recognized  the  plaintiff  as  a  cre- 
ditor, that  the  plaintiff  was  not  aparty  norpriv}- 
to  the  deed,  and  that  he  was  not  aware  of  its  ex- 
istence until  the  bankruptcy  of  the  late  partner. 
The  defence  admitted  a  certain  alleged  interview, 
but  denied  the  alleged  purport  of  the  conversa- 
tion thereat.  Plaintiff  stated  that  he  had  seen 
"  <«ome  accounts,"  which  showed  that  the  defen- 
<hints  had  not  properly  discharged  the  dc>>t8.  In- 
terrogatories filed  by  the  defendants  calling  upon 
the  plaintiff  to  set  forth  how  the  firm  became  col- 
lectively liable  to  the  plaintiff,  when  communica- 
ti<  tn  of  the  fact  of  the  execution  of  the  deed  by  the 
tk'fendants  to  the  plaintiff  was  made,  and  what 
accounts  they  were  which  the  plaintiff  had 
xeen,  were  allowed.  Jolmn  v.  James f  13  Ch.  D. 
Mi). 

An  interrogatory  as  to  the  persons  in  whose 
pi-esence  communication  of  the  above  fact  was 
made,  having  been  withdrawn  ;  Ikde  v.  Jacobs 
(3  Ex.  D.  335)  observed  upon.    lb. 

In  an  action  for  dissolution  of  partnership  in 
the  business  of  surgeons,  the  plaintiff  alleged 
that  the  defentlant  "for  some  time  past  and 
fiuce  from  about "  a  certain  date  **  po  In^havcd 
and  conducted  himf>elf  towards  the  plaintiff  in  the 

presence  of many  of  the  i>atients  of 

the  partnership,''  as  to  make  it  impossible  for  the 
plaintiff  to  carry  on  practice  with  him.  An  in- 
terrogatory by  the  defendant  calling  upon  the 
plaintiff  to  set  forth  the  particulars  and  circum- 
stances of  the  occasions  on  which  the  defendant 
had  so  behaved  and  conducted  himself,  allowed. 
Zy(>»  V.  TwedJell,  13  Ch.  D.  375. 

An  interrogatory  as  to  the  names  of  the  per- 
M>ns  in  whose  presence  the  defendant  had  so  be- 
haved and  conducted  himself,  disallowed,  lb. 
See  Johns  v.  James,  supra. 

The  plaintiffs  sued  as  administrators  t(j  recover 
{lossession  of  hereditaments  for  breach  of  a  cove- 
nant contained  in  a  lease  ;  the  defendant  alleged 
that  the  intestate  verbally  consented  to  the 
breach  of  the  covenant : — Held,  that  the  plain- 
tiffs were  entitled  to  interrogate  the  defen- 
dant as  to  when  the  consent  was  given  and 
as  to  the  conversation  which  took  place,  but 
tliat  they  were  not  entitled  to  interrogate  liim  as 
to  the  persons  in  whose  presence  the  verbal  con- 
Krnt  was  given.  JSade  v.  Jacobs,  3  Ex.  D.  335  ; 
47  L.  J.,  Ex.  74  ;  37  L.  T.  621  ;  20  W.  R.  150— 
C.  A. 

Belief  —  Privile^d  Commnnioationi.J  —  L. 
brought  an  action  against  K.  to  recover  possession 
of  real  estates  formerly  belonging  to  A.  D.,  who 
had  died  intestate.  His  title  was  under  a  con- 
vc^-ance  from  persons  who  claimed  to  be  the  co- 
heiresses of  A.  D.  K.  brought  an  action  against 
L.  for  penalties  under  32  Hen.  8,  c.  9,  on  the 
gnjund  that   he  Imd  bought  a  pretended  title. 


L.  exhibited  interrogatories  in  the  lat^ter  action 
for  the  examination  of  K.,  by  some  of  which 
various  questions  were  asked  as  to  the  pedigree 
of  the  alleged  co-heiresses.  K.  answered  that 
he  had  no  personal  knowledge  of  any  of  the 
matters  inquired  after  by  these  interrogatories, 
and  that  such  information  as  he  had  received  in 
respect  of  them  had  been  derived  by  him  from 
information  procured  by  his  solicitors  or  their 
agents  in  and  for  the  purpose  of  defending  his 
title  to  the  estates,  and  he  submitted  that  he 
ought  not  to  be  required  to  put  in  any  further 
answer  : — Held,  that  since  K.'s  only  information 
as  to  the  matters  of  pedigree  inquired  after  arose 
from  privileged  communications  which  he  was 
not  bound  to  disclose,  and  the  matters  inquired 
after  were  not  simple  matters  of  fact  patent  to 
the  senses,  he  ought  not  to  be  compelled  to 
answer  on  his  belief  as  to  those  matters.  Kennedy 
V.  Lyell,  23  Ch.  D.  387  ;  48  L.  T.  455  ;  31  W.  U. 
691— G.  A.    Affirmed,  9  App.  Cas.  81— H.  L. 

(E.). 
In  an  action  for  libel  the  defendant,  in  answer 

to  an  interrogatory  asking  if  she  had  not  written 
a  letter  containing  certain  statements  (setting 
out  the  alleged  libel),  and  if  not  those  statements, 
any  and  what  statements,  replied,  "  To  the  best 
of  my  recollection  and  belief  I  never  wrote  a 
letter  containing  the  statements  set  out,  or  any 
of  those  exact  statements.  I  did  -write  a  letter, 
but  on  what  exact  date  I  cannot  say.  I  kept  no 
copy,  and  have  no  copy  of  the  letter,  and  I  am 
unable  to  recollect  with  exactness  what  the 
statements  contained  therein  were  : " — Held^ 
that  the  answer  was  a  fair  and  sufficient  answ6r, 
and  that  the  defendant  could  not  be  called  upon 
from  recollection  to  state,  before  trial,  what  was 
her  recollection  of  the  words  she  used.  />«/- 
rymple  v.  Ijcslie,  8  Q.  B.  D.  5  ;  51  L.  J.,  Q.  B.  61  ; 
45  L.  T.  478  ;  30  W.  R.  105. 

Knowledge    of  Servant   or  Agent.] — In  an 

action  against  a  tramway  company  for  negli- 
gence. Interrogatories  were  administered  to  the 
defendants,  asking  (inter  alia)  whether  or  not 
the  plaintiff  did  not  raise  his  hand  to  warn  the 
defendants*  driver  to  stop,  and  whether  or  not 
such  warning  was  seen  by  the  driver.  The  de- 
fendants, by  their  secretary,  refused  to  answer, 
on  the  ground  that  they  had  received  no  infor> 
mation  beyond  that  contained  in  the  driver's  re- 
l)ort,  and  further  stated  that  **  certain  informa- 
tion had  been  collected  by  the  solicitor  with  a 
view  to  establish  the  defence  "  : — Held,  that 
such  answer  was  insufficient.  Pavitt  v.  JVorth 
Metropolitan  Tramways  Chmpany,  48  L.  T.  730, 
A  party  to  a  cause  is  not  excused  from  answer- 
ing interrogatories  relevant  to  the  question  in 
issue  on  the  ground  that  they  are  as  to  matters 
which  are  not  within  such  party's  own  know- 
ledge, but  are  only  within  the  knowledge  of  his 
agents  or  servants,  if  derived  in  the  ordinary 
course  of  their  employment ;  and  he  is  bound 
to  obtain  the  information  from  such  agents  or 
scrvants,'unless  he  shews  that  it  would  be  unrea- 
sonable to  require  him  to  do  so,  as  that,  either 
such  agents  or  servants  have  left  his  employ- 
ment, or  it  would  occasion  unreasonable  expense, 
or  an  unreasonable  amount  of  detail  or  the  like. 
Therefore,  in  an  action  by  cargo  owners  against 
the  owners  of  a  ship,  for  a  loss  alleged  to  have 
'  arisen  from  negligence  in  the  navigation  of  such 
ship,  by  which  she  ran  ashore  and  was  stranded, 
an  answer  by  the  defendants  to  interrogatories 
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as  to  what  was  done  by  those  on  bonrd  with 
regard  to  sach  navigation  at  the  time  of  the 
accident,  which  stated  in  substance  that  the 
defendants  were  not  on  board  at  the  time,  and 
had  no  knowledge  or  information  respecting 
the  matters  inquired  into,  except  as  appeared 
by  the  protest  of  which  the  plaintiffs  had  in- 
spection, was  held  insufficient,  as  it  did  not 
appear  that  there  was  any  difficulty  in  the  de- 
fendants obtaining  the  required  information 
from  those  who  were  in  charge  of  the  ship  at 
the  time  of  the  accident,  liolckow  v.  Fisher, 
10  Q.  B.  D.  161;  52  L.  J.,  Q.  B.  12;  47 
L.  T.  724 ;  31   W.  R,  235 ;  5  Asp.  M.  C.  20- 

C.  A. 

In  an  action  by  owners  of  water  mills  to  re- 
strain a  canal  company,  who  had  statutory 
power  to  take  water  from  the  river  on  which  the 
plaintiffs*  mills  were  situate,,  from  wrongfully 
diminishing  the  quantity  of  water  in  the  river, 
to  the  injury  of  the  plaintiffs,  the  defendants 
interrogated  the  plaintiffs,  and  asked  them  to 
give  a  list  of  the  davs  between  specified  dates  on 
which  they  allied  that  the  working  of  their 
mills  was  interfered  with  by  the  negligence  of 
the  defendants.  The  plaintiffs  answered  that 
they  were  unable  to  specify  the  particular  days  : 
—Held,  that  this  answer  was  sufficient,  and  that 
the  plaintiffs  were  not  bound  to  state  whether 
they  had  made  inquiries  of  their  agents,  servants 
and  workmen.  Jiolekoto  v.  Fisher  (10  Q.  B.  D. 
161)  distinguished.  Rashotham  v.  Shropshire 
Union  JRailioays  and  Cafial  QmijMnu,  24   Ch. 

D.  110  ;  48  L.  T.  902 ;  32  W.  R.  117. 

0ronncU  on  which  Kine  stated  to  be  worth- 
loM.] — ^A  statement  of  claim  alleged  that  the 
defendant  had  advertised  a  worthless  mine  by 
means  of  private  newspapers  and  circulai's  con- 
taining false  statements,  and  that  the  plaintiff 
was  thereby  induced  to  take  shares.  Interroga- 
tories were  administered  by  the  defendant,  asking 
the  grounds  on  which  the  plaintiff  alleged  the 
mine  to  be  worthless,  and  that  he  should  set  out 
the  particular  papers  by  which  he  had  been 
deceived  : — Held,  that  the  interrogatories  were 
simply  directed  to  shew  what  were  the  material 
facts  upon  which  the  issues  in  the  case  would 
be  raised,  and  must  be  allowed.  Ashlnj  v. 
Taylor,  88  L.  T.  44— C.  A.  Reversing  37  L.  T. 
322. 

(Question  as  to  the  Credit  of  Witaesses  only.] 

— Questions  which  go  merely  to  the  ci^it  of  the 
witness,  and  might  be  put  in  cross-examination, 
cannot  be  put  as  interrogatories  to  a  party,  and 
are  as  such  irrelevant.  Allhuscn  v.  Lahouchcre^ 
3  Q.  B.  D.  664  ;  47  L.  J.,  Q.  B.  819  ;  39  L.  T.  207  ; 
27  W.  R.  12— C.  A. 

Tendency  to  Criminate.] — In  an  action  for 
false  and  malicious  libel  the  plaintiff  delivered 
interrogatories  to  prove  the  publication.  The 
defendant  in  his  answer  objected  to  answer  on 
the  ground  that  to  do  so  "might  tend  to 
■criminate"  him: — Held,  a  sufficient  answer. 
Lamb  v.  Munster,  52  L.  J.,  Q.  B.  46  ;  47  L.  T. 
442  ;  31  W.  R.  117. 

Where  a  witness  refuses  to  answer  a  question 

put  to  him  on  the  ground  that  his  answer  might 

tend  to  criminate  himself,  his  mere  statement 

•of  his  belief  that  his  answer  will  have  that  effect 

is  not  enough  to  excuse  him  from  answering. 


\  but  the  court  must  be  satisfied  from  the  cir- 
•  cumstanoes  of  the  case,  and  the  nature  of  the 
'  evidence  which  the  'vvitness  is  called  upon  to 
!  j?ive,  that  there  is  reasonable  ground  to  appre- 
hend danger  to  him  from  his  being  compelled  to 
answer.  But,  if  it  is  once  niade  to  appear  that 
the  witness  is  in  danger,  great  latitude  should 
be  allowed  to  him  in  judging  for  himself  of  the 
effect  of  any  particular  question^  Subject, 
however,  to  that  reservation,  the  judge  is  bound 
to  insist  on  the  witness  answering,  unless  he  is 
satisfied  that  the  answer  will  tend  to  place  him 
in  peril.  Meg,  v.  Boyes  (1  B.  &  S.  311)  approved 
and  followed.  Rey7iolds^  Ex  parte,  Reynolds, 
In  re.  20  Ch.  D.  294;  51  L.  J.,  Ch.  766; 
46  L.  T.  508  ;  30  W.  R.  651  ;  46  J.  P.  533— C.  A. 
Affirming  46  L.  T.  143. 

When  the  answer  to  an  interrogatory  might 
tend  to  criminate  the  person  interrogated,  he 
may  refuse  to  answer,  but  the  interrogatory  is 
not  theixifore  objectionable.    lb. 

All  action  having  been  brought  to  set  aside  a 
deed  of  gift  made  by  a  lady  a  few  days  before 
lier  death,  on  the  ground  that  the  instructions 
for  it  were  given  while  she  was  in  a  state  of 
stupor  produced  by  large  doses  of  a  narcotic 
drug,  the  plaintiff  exhibited  interrogatories, 
following  out  in  detail  the  statements  of  the 
claim,  with  a  view  of  shewing  that  the  defen- 
dant, who  was  the  grantee  in  the  deed  of  gift, 
had  procured  the  drug  for  her  and  encouraged 
her  to  take  it,  in  order  to  avail  himself  of  the 
stupor  which  it  produced  to  obtain  the  execution 
of  the  deed  of  gift.  The  defendant  moved  to 
strike  out  the  interrogatories  as  scandalous, 
iiTelevant,  and  not  put  bon&  fide  for  the  purposes 
of  the  action  : — Held,  that  supposing  the  matter 
inquii'ed  after  to  be  an  indictable  offence,  that 
was  no  reason  for  striking  out  an  interrogatory, 
which,  being  relevant,  was  not  scandalous  ;  and 
that  the  remedy  of  the  defendant  was  to  decline 
to  answer,  on  the  ground  that  his  answer  might 
tend  to  criminate  him.  Fisher  v.  Owen, 
8  Ch.  D.  645  ;  47  L.  J.,  Ch.  681  ;  38  L.  T.  577  ; 
26  W.  R.  581.  Reversing  47  L.  J.,  Ch.  477  ;  38 
L.  T.  252  ;  26  W.  R.  417. 

In  an  action  of  libel  the  defendant  admitted 
the  publication  of  two  libels  set  out  in  the  state- 
ment of  claim,  but  denied  the  publication  of  the 
thiiti.  The  plaintiff  by  affidavit  stated  that  he 
believed  this  denial  to  be  untrue,  and  that  he 
was  unable  to  find  out  except  from  the  defen- 
dant himself  who  had  published  the  third  libel. 
The  defendant  had  obtained  an  order  striking 
out  interrogatories  by  the  plaintiff  asking  the 
defendant  if  the  words  constituting  this  liM 
had  not  been  written  or  circulated  bv  him,  or 
with  his  knowledge,  authority,  or  consent : — 
Held,  that  there  was  a  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the 
common  law  with  reference  to  discovery  con- 
cerning matters  which  might  tend  to  criminate 
the  person  interrogated ;  and  that,  therefore, 
under  sub-s.  11  of  the  Judicature  Act,  1873, 
s.  25,  tlie  rules  of  equity  must  prevail,  and  no 
interrogatories  with  such  a  t^jnaency  can  now 
be  allowed.  Afhn'Ieyy.  Ilarrey,  2  Q.  B.  D.-.524  ; 
46  L.  J.,  Q.  B.  518  ;  36  L.  T.  551  ;  25  W.  R.  727. 
But  sre  preceding  eases. 

Relevancy— Evidence  of  other  Party.] — In  an 

action  to  rcstrain  the  defendants  from  using  a 
trade  name  and  from  selling  their  goods  as  the 
goods  of  the  plaintiffs,  the  defendants  by  counter- 
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cliiiin  claimed  the  like  relief,  and  also  an  accoant 
of  the  goods  sold  by  the  plaintiffo  as  and  for  the 
goods  of  the  defendants,  and  of  the  profits  of 
such  sale.  Both  the  plaintiffs  and  defendants 
claimed  to  derive  their  title  under  a  partnership 
that  had  been  dissolved  in  1861,  and  both  had 
since  that  time  carried  on  the  same  business. 
An  interrogatory  exhibited  by  the  defendants 
required  the  plamtift  to  set  forth  the  quantities 
of  goods  sold  by  them  since  1861,  distinguishing 
the  quantities  sold  in  each  year  : — Held,  that  the 
interrogatory  was  not  for  the  ordinary  purposes 
of  diaooyery,  but  was  directed  to  the  cktails  of 
the  plaintilTs  evidence,  and  was  rightly  dis- 
allowed. Saunderi  v.  Janes  (7  Ch.  D.  435),  in/raf 
explained  and  discussed.  lb,  Bcnbaio  v.  Low^ 
16  Ch.  D.  93  ;  60  L.  J.,  Ch.  35  ;  44  L.  T.  119  ;  29 
W.  a  265— C.  A. 

Where  Aniwer  not  Sridenee.J—The  plaintiff 
alleged  that  G.  had  deposited  money  with  the 
defendant  E.  in  trost  for  S.  and  A.  (both  since 
deceased)  successively  for  their  lives,  and  then 
for  the  plaintiff  and  another  ])er8on  absolutely. 
That  E.  had  employed  it  in  trade  and  made  large 
profits,  and  had  paid  the  interest  to  S.  and  A.  for 
their  lives,  but  now  refused  to  pay  over  the 
prindiMil.  E.,  by  his  defence,  admitted  the 
deposft,  but  denied  the  trust,  and  stated  that  he 
had  only  held  the  money  for  G.  to  draw  upon, 
and  had  many  years  ago  paid  it  away  by  G.'s 
directions  ;  he  denied  payment  of  interest  to  S. 
and  A.  The  plaintiff  delivered,  among  others, 
interrogatories  requiring  E.  to  set  out  (1)  the 
dates  and  particulars  of  the  payments  made  by 
him  out  of  the  deposited  sum  ;  (2)  an  account  of 
the  profits  made  by  the  employment  of  the 
-money  in  trade  ;  (3)  whether  E.  had  not  paid  to 
S.  and  A.  quarterly  sums  by  way  of  interest  on 
the  moneys,  and  if  not,  then  he  was  asked 
whether  he  had  not  during  Eome  and  what  years 
.paid  to  S.  and  A.  certain  and  what  moneys,  and 
.whether  or  not  quarterly,  or  at  some  and  what 
dates  and  under  what  agreement,  or  for  what 
reason  or  in  respect  of  what  matters ;  and  he  was 
rec^uired  to  set  out  an  account  of  all  moneys 
paid  by  him  since  1854  to  S.  and  A.,  or  either  of 
them.  £.  filed  an  affidavit  verifying  his  defence 
and  denying  the  trust,  denying  the  payment  of 
any  interest  to  S.  or  A.  on  the  deposited  sum, 
denying  the  plaintiff's  title,  and  declining  to 
make  any  further  answer.  Fry,  J.,  ordered  E. 
to  make  a  further  answer  as  to  (1)  and  (3).  £. 
appealed : — Held,  on  appeal,  that  E.  was  not 
bound  to  answer  interrogatory  1,  as  an  answer 
to  it  oould  not  furnish  evidence  to  establish  the 
alleged  trust,  and  oould  not  be  of  any  use  to  the 
plaintiff  except  by  discrediting  E.*s  evidence  if 
he  made  erroneous  statements  as  to  the  par- 
ticulars of  bin  payments,  and  that  it  would  be 
oppressive  to  require  him  to  go  through  his 
hooks  for  a  number  of  yeai-s  for  that  purpose. 
J^rker  v.  UW/jr,  18  Ch.  D.  477 ;  45  L.  T.  517  ; 
30  W.  R.  392— C.  A. 

Anticipating  Defisnoe.]— A  judge  has  discre- 
tion to  disallow  interrogatories  which  would  not 
facilitate  proof  or  save  expense.  Interrogatories 
of  a  hypothetical  nature,  unaccompanied  by 
affidavit  as  to  the  source  from  which  they  are 
derived,  and  put,  not  for  the  purpose  of  sup- 
porting the  plaintiff*s  case,  but  of  anticipating  the 
defence,  will  be  struck  out.  Orumhrecht  v.  Pamj^ 
49  L.  T.  570  ;  32  W,  R.  203. 


To  specify  Acts  of  KiMondact,  ftc.,  relied 
on.] — The  defendant  employed  the  plaintiff  as 
manager  of  his  buniness  under  a  written  agree- 
ment at  a  salary  and  a  commission  on  the  gross 
amount  of  sales.  Disputes  having  arisen,  the 
defendant  summarily  dismissed  the  plaintiff. 
The  plaintiff  commenced  an  action  for  wrongful 
dismissal.  The  defendant  by  his  defence  alleged 
specific  acts  of  misconduct  against  the  plaintiff, 
and  also  alleged  in  general  terms  other  acts  of 
misconduct  justifying  the  dismissal.  The  plaintiff 
exhibited  four  interrogatories,  of  which  the 
substance  was  to  ask  the  defendant  to  specify 
the  acts  of  misconduct  on  which  he  relied,  and 
a  fifth  interrogatory  asking  for  the  total  amount 
of  the  gross  proceeds  of  sales  during  the  period 
for  which  the  plaintiff  claimed  remuneration. 
The  defendant  refused  to  answer  the  first  four 
interrogatories,  on  the  ground  that  they  related 
to  the  case  of  the  defendant,  not  of  the  plaintiff, 
and  the  fifth  interrogatory,  on  the  ground  that, 
as  the  right  to  an  account  of  commission  was 
disputed,  the  defendant  was  not  bound  to  give 
sucn  account  at  that  stage  of  the  action  : — Held, 
that  the  interrogatories  must  be  answerecl. 
Saunders  v.  Jones^  7  Ch.  D.  435 ;  47  L.  J., 
Ch.  440 ;  37  L.  T.  769  ;  26  W.  R.  226— G.  A. 
Affirming  37  L.  T.  395.  See  Benbow  v.  Low^  sujfra. 

In  an  action  for  dissolution  of  partnership  in 
the  business  of  surgeons,  plaintiff  alleged  that 
the  defendant  ''for  some  time  past  and  since 
fix)m  about"  a  certain  date  "so  behaved  and 
conducted  himself  towards  the  plaintiff  in  the 
presence  of  .  .  .  many  of  the  patients  of  the 
partnership,"  as  to  make  it  imiKWsible  for  the 
plaintiff  to  carry  on  practice  with  him.  An 
mterrogatory  by  the  defendant  calling  uiwn  the 
plaintiff  to  set  forth  the  particulars  and  circum- 
stances of  the  occasions  on  which  the  defendant 
had  so  behaved  and  conducted  himself,  allowed. 
Lyov  V.  TweddeU,  18  Ch.  D.  375. 

Breach  of  Trust.]  —  In  an  action  for  spe- 
cific performance  of  an  agreement  to  sell  the 
remainder  of  an  underlease  of  house  property 
to  the  plaintiffs,  who  were  trustees  for  a  married 
woman,  interrogatories  by  the  defendant,  who 
had  notice  that  they  were  trustees,  but  no 
notice  of  the  actual  trusts,  for  the  purix)8e  of 
establishing  that  the  proposed  investment  of  the 
trust  funds  in  the  purchase  was  a  breach  of 
trust,  were  ordere<l  to  be  struck  out  as  irrele- 
vant. Mansfield  v.  rhilderhovse,  4  Ch.  I).  82  ; 
46  L.  J.,  Ch.  30  ;  85  L.  T.  590 ;  25  W.  R.  68. 

As  to  whether  Persons  sued  as  Married  were 
80.1 — ^A  plaintiff  sued  the  defendants  as  man 
nncl  wife,  and  then  asked  them  whether  they 
were  married.  The  interrogatoiy  was  ordered 
to  l)e  struck  out.  The  plaintiff  did  not  appeal, 
because  he  considered  that  a  part  of  the  re- 
maining interrogatories  would  oblige  an  answer 
to  the  question  disallowed.  The  defendants  ne- 
glected to  answer  that  part  of .  the  interroga- 
tories : — Held,  that  they  were  not  bound  to 
answer.  Smith  v.  Berq,  36  L.  T.  471  :  25  W. 
R.  606. 

In  Actions  relating  to  Price  on  Sale  of  Horses.] 

— In  an  administration  action  a  horsedealer 
brought  a  claim  against  the  estate  of  the  tes- 
tator for  charges  connected  with  the  purchase 
and  sale  of  hoi-scs  for  the  testator,  and  for  the 
standing  of  horses  at  livery,  for  several  years. 
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The  executrix  disputed  the  amount  charged,  and 
alleged  that  the  horsedealer  had  sold  several 
horses,  as  agent  for  the  testator  on  commission, 
and  asked  for  discovery  of  entries  in  the  horse- 
dealer's  books  relating  to  the  sales.  The  horse- 
dealer  alleged  that  he  had  never  sold  horses  on 
commission  as  agent  for  the  testator,  but  on  the 
terms  that  he  should  pay  the  testator  a  fixed  sum 
for  each  horse  and  sell  it  again  on  his  own  ac- 
count for  what  he  pleased,  retaining  the  dlfferenoe, 
if  any,  by  way  of  profit ;  and  this  was  the  custom 
of  all  horscdealers  of  good  standing.  And  he  de- 
cline<l  to  disclose  the  prices  at  which  he  had  sold 
the  horses  as  being  irrelevant  to  the  issue,  namely, 
what  the  agreement  or  course  of  dealing  between 
himself  and  the  testator  was : — Held,  that  the 
discovery  was  irrelevant  to  the  issue ;  and  the 
court,  in  exercise  of  its  discretion  under  Ord. 
XXXI.  r.  19,  refused  to  order  discovery  to  be 
made  except  as  to  the  dates  of  the  sales.  Lcighj 
In  re,  Rotccliffc  v.  Leigh,  6  Ch.  D.  366  ;  37  L.T. 
657;  25  W.  R.  783— C.  A. 

Evidence  of  the  course  of  dealing  of  other 
horsedealers  admitted  to  shew  that  the  alleged 
agreement  with  the  testator  was  not  an  unrea- 
sonable one.    lb. 

The  plaintiffs  claimed  1,732Z.  10«.,  the  price 
of  three  horses  alleged  to  have  been  sold  by  them 
to  the  defendant.  By  his  statement  of  defence 
the  defendant  denied  that  the  horses  were  sold 
to  him,  and  further  alleged  that  the  prices 
charged  were  excessive,  and  that  the  horses  were 
ordered  by  his  wife  without  any  authority  to 
pledge  his  credit  for  them.  Reply,  that  the  horses 
were  necessaries  suitable  to  the  estate  and  degree 
of  the  wife. — The  following  interrogatories  were 
administered  to  the  plain t^s  : — 1.  State  the  date 
when  you  purchased  each  of  the  horses  alleged 
by  you  to  have  been  sold  to  the  defendant  on, 
&c. — 2.  State,  if  you  did  in  fact  purchase  each  or 
any  of  the  said  horses,  and  were  in  fact  the  owners 
of  the  same,  when,  as  you  allege,  you  sold  them 
to  the  defendant. — 3.  Give  the  exact  amount  you 
paid  or  had  contracted  to  pay  for  each  of  the  said 
horses. — 4.  If  you  were  not  the  owners  of  the 
said  hoi'ses  or  any  of  them  at  the  date  when,  as 
you  allege,  yon  sold  them  to  the  defendant,  state 
specificidly  and  in  detail  how  and  under  what 
circumstances  you  had  each  and  every  of  the  said 
horses  in  your  custody,  possession,  or  control. — 
5.  State  specifically  and  in  detail  the  date  or 
dates  upon  which  you  received  the  said  horses 
into  your  control : — Held,  that  the  Ist  and  3rd 
interrogatories  were  relevant  and  material  to  the 
issues,  and  ought  to  be  answered ;  but  that  the 
2nd,  4th,  and  5th  were  inadmissible.  Sheioard 
V.  LonJidale  ^Lord^  5  C.  P.  D.  47  ;  28  W.  R.  324. 
Aflirmed,  42  L.  T.  172— C.  A. 

Action  for  Kon-Delivery  of  Cargo.]— The  de- 
fendant, a  shipowner,  was  suetl  by  the  owners  of 
the  cargo  and  charterers  for  non-delivery  of 
cargo.  The  defendant  alleged  that  the  non- 
delivery was  caused  by  perils  of  the  sea  excepted 
in  the  charter-p'arty  and  bill  of  lading  : — Held, 
that  interrogatories  asking  the  plaintiff  whether 
the  cargo  was  insured,  and  if  so,  with  whom,  by 
whom,  and  to  what  amount,  were  irrelevant  and 
therefore  inadmissible.  Holchoic  v.  Young,  42 
L.  T.  660. 


2.  Intebbooatobies  to  Cobpoba ticks. 
Leave  to  Deliver.]— If  the  court  is  satisfied 


that  a  proper  officer  is  named  the  leave  will  be 
grantea  as  of  course.     Alexandra  Palnce  Com- 

fanvy  In  re,  16  Ch.  D.  68 ;  50  L.  J.,  Ch.  7  ;  43 
..  T.  406  ;  29  W.  R.  70. 

Anfwer  by  Member — Costs.] — Where  a  member 
of  a  company  is  examined  on  interrogatories 
under  Ord.  XXXI.  r.  4,  he  cannot  refusci  to  file 
his  affidavit  until  he  has  been  paid  his  taxed  costs 
of  making  it ;  nor  will  the  court  make  any  order 
as  to  the  payment  of  his  costs  separately  from 
the  costs  of  the  company.  Berkele-y  v.  Standard 
DiHcount  Qmpany,  13  Ch.  D.  97  ;  49  L.  J.,  Ch.  1 ; 
41  L.  T.  388  ;  28  W.  R.  125— C.  A. 

Semble,  an  ordinary  member  of  a  company 
ought  not  to  be  examined  on  interrogatories  un- 
less the  judge  is  satisfied  that  there  is  no  oflioer 
of  the  company  capable  of  making  the  discovery, 
and  that  the  member  proposed  to  be  examined 
has  the  required  information.    Ih. 

Answer  by  Solioitor— Waiver   of  Privilege.} 

— Interrogatories  delivered  in  an  action  against 
a  corporation  to  the  town  derk,  or  other  their 
proper  officer,  were  answered  by  the  town  clerk, 
who  objected  to  give  information  on  the  ground 
that  it  was  derived  from  communications  which 
had  been  made  to  him  as  solicitor  in  the  action, 
and  were  therefore  privileged  : — Held,  that  as  the 
corporation  had  elected  to  answer  through  him, 
the  objection  could  not  be  maintained.  fimanMea 
{Mayor')  v.  Quirk,  5  C.  P.  D.  106 ;  49  L.  J.,  0.  P. 
157  ;*  41  L.  T.  758  ;  28  W.  R.  371  ;  44  J.  P.  378. 

3.  PBACTICE. 

Tiine  for  Delivery.] — A  plaintiff  may,  before 
the  statement  of  defence  has  been  delivered,  de- 
liver interrogatories  ;  but  if  he  does,  the  interro- 
gatories may  be  struck  out.  unless  sufficient 
reasons  are  given  by  him  why  the  interroga- 
tories are  necessary  at  that  stage  of  the  action. 
Merrier  v.  Cotton,  1  Q.  B.  D.  442  ;  46  L.  J.,  Q. 
B.  184  ;  35  L.  T.  79  ;  24  W.  R.  566— C.  A. 

Except  iinder  very  special  circumstances,  leave 
will  not  be  given  to  a  defendant  to  interrogate 
the  plaintiff  before  the  statement  of  defence. 
Disney  v.  Longhourne,  2  Ch.  D.  704  :  45  L.  J., 
Ch.  532  ;  35  L.  T.  .301  ;  24  W.  R.  663. 

An  action  was  brought  again.st  the  executors 
of  a  deceased  trustee  seeking  to  make  his  estate 
liable  for  breaches  of  trust.  The  executors  were 
personally  ignorant  of  all  the  ti-ansactions  in  re- 
spect of  which  the  plaintiff  sought  relief,  and 
applied  for  leave  to  interrogate  the  plaintiff  be- 
f  orc  putting  in  the  statement  of  defence,  alleging 
that  his  solicitor  (who  was  partner  in  a  firm  of 
solicitors  who  hatl  acted  for  the  trustees  during^ 
the  trusteeship  of  the  testator)  could  furnish  in- 
formation which  would  enable  them  to  defend 
the  action  successfully  : — Held,  that  leave  must 
be  refused,  and  that  the  executors  must  put  in 
such  statement  of  defence  as  they  could,  and 
then  interrogate.    Ih. 

It  is  in  the  discretion  of  the  judge  at  chambers 
whether  he  will  strike  out  interrogatories  de- 
livered by  the  plaintiff  before  the  statement  of 
defence.     Beat  v.  Pilling,  38  L.  T.  486. 

A.  brought  an  action  against  B.  for  expenses 
incurred  on  his  liehalf  and  authorized  by  him  in 
a  letter  sent  to  A.  by  C,  B.'s  solicitor.  B.  in  his 
statement  of  defence  denied  the  authority  of  C. 
to  write  the  letter.  A.  joined  C.  as  defendant, 
and  interrogated  him  before  his  statement  of  de- 
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fence  was  deliyeied  as  to  whether  he  had  au- 
thority from  B. : — Held,  that  the  interrogatories 
were  not  premature.    lb. 

In  an  action  in  the  Chancery  Division  interro- 
gatories may  he  deliyered  before  the  statement 
of  defence.  Harhord  y.  MonJt,  9  Ch.  D.  616  ; 
38  L,  T.  411 ;  27  W.  R.  164. 

The  case  of  Mercier  y.  Cotton  (jfvpra)  ap- 
plies only  to  actions  in  the  nature  of  common 
law  actions.    Jb. 

A  plaintiff  applied  for  leave  to  deliver  interro- 
gatories after  naving  himself  dosed  the  plead- 
ings, without  explaining  the  reason  for  his  delay. 
L^vc  was  refused.  On  appeal,  the  court  refused 
to  interfere  with  the  discretion  of  the  judge  in 
chambers.  EllU  v.  Ambler,  36  L.  T.  410  ;  25 
W.  R.  667. 

Though  great  delay  had  taken  place,  leave 
was  given  to  file  interrogatories  after  the  close  of 
the  pleadings;  costs  of  the  application  to  be 
costs  in  the  cause.  L&ndon  and  Prorincial 
Marine  Immrance  Company  v.  Davien,  5  Ch. 
D.  775  ;  37  L.  T.  67  ;  25  W.  R.  876. 


Striking  ont.^ — ^A  party  who  applies  to  strike 
out  interrogatones  must,  unless  they  are  alto- 
gether an  abuse  of  the  practice  of  the  court, 
specify  those  to  which  he  objcctR.  Allhusen  v. 
Labauchere,  3  Q.  B.  D.  654  ;  47  L.  J.,  Ch.  819  ; 
39  L.  T.  207  ;  27  W.  R.  12— C.  A. 

If  a  judge  thinks  that  interrogatories  as  a 
whole,  or  en  bloc,  are  vexatious  or  unreason- 
able, he  may  strike  out  the  whole  of  them  with- 
out sifting  the  mass  for  the  purpose  of  saving 
those  questions  which  may  be  reasonable  and  fit. 
And  he  may,  if  he  thinks  proper,  allow  the 
party  whose  interrogatories  have  been  struck 
out  to  administer  interrogatories  again  to  the 
opposite  party.  Cawley  v.  Burtmi^  32  W.  R. 
33. 

When  interrogatories  are  administered  which 
it  is  apparent  ought  not  to  be  put,  the  party  in- 
terrogated may  leave  them  unanswered,  and  need 
not  allege  any  reason  for  so  doing.  Smith  v. 
Berg,  36  L.  T.  471  ;  26  W.  R.  606. 

nc  is  not  obliged  to  apply  to  a  judge  at 
chambers  to  have  the  interrogatories  disallowed. 
lb. 

Objections  to  answers  to  interrogatories  must 
be  specific.  A  party  cannot,  by  objecting  at 
chambers  in  a  general  way  to  the  answers  given, 
or  by  objecting  to  a  particular  answer,  entitle 
himself  to  an  appeal  from  the  order  of  the  judge 
upon  the  sufficiency  of  all  the  answers,  or  of 
those  not  specifically  objected  to.  Church  v. 
Perry,  36  L.  T.  513. 

Objections  to  particular  interrogatories  on  the 
ground  of  irrelevance,  or  that  they  seek  dis- 
coveiy  of  the  other  party's  evidence,  must  be 
taken  in  the  affidavit  in  answer,  and  do  not 
afford  ground  for  setting  aside  the  interroga- 
toriea  Gay  v.  Laboucherc,  4  Q.  B.  D.  206  ;  48 
L.  J.,  Q.  B.  279  ;  27  W.  R.  413. 

lima  for  Anfwer.] — Where  a  defendant's  an- 
swering an  interrogatory  cannot  help  the  plain- 
tiff to  obtain  a  decree,  but  will  only  be  of  use  to 
him  if  he  obtains  a  decree,  the  court  has  a  dis- 
cretion whether  to  oblige  the  defendant  to 
answer  it  before  trial,  and  will  not  do  so  where 
compelling  such  discovery  would  be  oppressive. 
Parke^r  v.  WelU,  18  Ch.  D.  477  ;  45  L.  T.  517 ; 
30  W.  B.  392— G.  A. 


SninmonB  for  ftirther  Aniwer.] — In  a  case 
where  all  the  answers  to  interrogatories  are  pro- 
perly objected  to,  the  rule  that  a  summons  for  a 
further  answer  ought  to  specify  the  interroga- 
tories or  parts  of  interrogatories  to  which  a 
further  answer  is  required,  docs  not  apply,  and 
the  summons  may  be  in  general  terms.  Furber 
V.  King  (No.  2),  50  L.  J.,  Ch.  496 ;  29  W.  R.  536. 

Where,  on  an  application  for  an  order  for  a 
further  answer,  the  plaintiff  in  the  court  below 
has  not  asked  for  a  qualified  order,  but  has  in- 
sisted on  a  full  answer,  the  Court  of  Appeal  will 
not  give  a  c|ualified  order,  but  will  simply  order 
the  application  for  a  further  answer  to  be  dis- 
charged.   Parker  v.  Wclhj  mtpra. 

PartLculari  on.  ] — A  summons  for  a  further 


answer  to  interrogatories  ought  to  specify  the 
interrogatories  or  parts  of  interrogatories  to 
which  a  further  answer  is  required.  Anstey  v. 
North  and  South  VToalwieh  Subway  Company^ 
11  Ch.  D.  439 ;  48  L.  J..  Ch.  776  ;  40  L.  T.  393  ; 
27  W.  R.  575. 


Form  of  Applieation.] — The  application 


to  be  made  for  further  answers  to  interrogatories 
should  be  by  summons  in  chambers  and  not  by 
motion,  and  the  particular  answers  objected  to 
as  insufficient  should  be  specified.  Chesterfield 
and  Boythorpe  Colliery  Company  v.  Blaei,  24 
W.  R.  783. 

Printing  Aniwers.] — Where  a  long  schedule 
forms  an  integral  jMirt  of  an  affidavit,  the  record 
and  writ  clerks  have  no  authority  to  file  it  un- 
less it  is  printed,  or  the  court  lias  ordered  it  to 
be  filed  in  writing.  Webb  v.  Bomford,  46  L.  J., 
Ch.  288  ;  25  W.  R.  251. 

But  if  the  matter  contained  in  the  schedule  is 
in  the  form  of  an  exhibit  it  need  not  be  printed. 
lb. 

Where  the  schedule  to  an  affidavit  of  twenty- 
five  folios  contained  200  folios,  the  court  dis- 
pensed with  pruiting  altogether.    lb. 

Leave  to  Party  brought  in  to  Interrogate  ori- 
ginal Plaintiff'.  1  —  M.  commenced  an  action 
against  K.  K.  delivered  a  defence  and  counter- 
claim, to  which  M.  [and  I.  were  defendants.  I. 
applied  for  leave  to  exhibit  interrogatories  for 
the  examination  of  M.  : — Held,  by  Hall,  V.-C, 
and  by  the  Court  of  Appeal,  that  as  I.  was  not  a 
defendant  in  the  original  action,  and  I.  and  M. 
were  co-defendants  in  the  counter-claim,  they 
were  not  opposite  parties,  and  that  I.  had  no 
right  to  interrogate  M.  Molloy  v.  Kilby,  15 
Ch.  D.  162 ;  29  W.  R.  127— C.  A. 

Time  for  Applieation  for  farther  Aniwer.  1 — 
Although  no  time  is  mentioned  in  Ord.  XXA.I.. 
r.  9,  within  which  an  order  will  be  made  requir- 
ing a  further  answer  to  interrogatories,  the  appli- 
cation for  such  an  order  must  be  made  ^^dtnin  a 
reasonable  time  ;  and,  in  considering  what  is  a 
reasonable  time,  the  court  will  have  regard  for 
the  period  (namely,  six  weeks),  limited  by  the 
former  practice  for  taking  exceptions  for  insuffi- 
ciency, and  in  ordinary  c&ses  applications  for  a 
further  answer  should  be  made  within  such 
period  of  six  weeks.  Lloyd  v.  Morlry,  5  L.  R. 
Ir.  74. 

Action  Dismisaed — Power  to  extend  Time.]— 

The  court  or  judge  has  power  to  enlarge  the  time 
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for  appealing  against  au  order  in  chambers,  not- 
withstanding that  the  time  for  appealing  has 
elapsed,  and  that  the  action  stands  dismissed 
nnder  the  order.  The  defendant  obtained  an 
oixler  dismissing  the  action  unless  the  plaintiff 
filed  his  answera  to  interrogatories  within  seven 
days.  The  plaintiff  did  not  appeal,  bat  by  mis- 
take filed  his  answer  too  late.  He  afterwards 
obtained  an  order  extending  the  time  for  appeal- 
ing, and  a  further  order  varying  the  original 
order  by  enlarging  the  time  for  filing  the  an- 
swer : — Held,  that  the  court  or  judge  had  juris- 
diction to  make  such  orders.  Burlte  v.  Rooney, 
(4  C.  P.  D.  226)  approved ;  Whistler  v.  Hancock 
(3  Q.  B.  D.  83)  distinguishetl.  Carter  v.  Stuhhtf, 
6  Q,  B.  D.  116  ;  50  L.  J.,  Q.  B.  161  ;  43  L.  T. 
746 ;  29  W.  R.  132— C.  A.  Affirming  60  L.  J., 
Q.B.4. 

By  the  combined  operation  of  Oix3.  LIV.  r.  4, 
and  Ord.  LVII.  r.  6,  R.  S.  C,  1875,  the  court  or  a 
judge  has  power  to  enlarge  the  time  limited  by 
an  order  of  a  master  for  doing  an  act,  even  after 
the  expiration  of  the  time  so  limited,  and  the 
lapse  of  the  four  days'  time  for  appealing,  where 
the  justice  of  the  case  requires  it.  On  the  25th 
of  March  a  master  made  an  order  dismissing  an 
action  for  want  of  prosecution,  unless  an  affiSivit 
in  answer  to  interrogatories  was  filed  on  the  31st. 
The  affidavit  was  not  filed  on  that  day  ;  but  on 
the  day  following  a  summons  was  taken  out 
**for  further  time  to  answer  the  interroga- 
tories : " — Held,  that  it  was  still  competent  to 
the  court  or  a  judge  to  enlarge  the  time  for 
moving  to  set  aside  or  vary  the  order  of  the  25th 
of  March.  Jiurlte  v.  Rooney,  4  C.  P.  D.  226 ;  48 
L.  J.,  C.  B.  601 ;  27  W.  R.  915. 

Ord.  XXXI.  r.  20,  of  the  Rules  of  Court,  1875, 
does  not  make  it  imperative  on  the  court  to  dis- 
miss the  action  of  a  plaintiff  who  has  failed  to 
comply  with  an  order  for  the  production  of  docu- 
ments.    Hartlry  v.  Owen,  34  L.  T.  752. 

Berrioe.] — Service  of  an  order  to  answer  inter- 
rogatories upon  the  solicitor  of  a  party  is,  under 
Ord.  XXXI.  r.  21,  sufficient  service  to  found  an 
application  for  attachment  : — So  held,  where  the 
party  in  default  had  in  fact  notice  of  the  order. 
Mulcaster,  In  re,  Dalntan  v.  yamim,  47  L,  J.,  Ch. 
€09  ;  26  W.  R.  434. 

An  oixler  to  answer  interrogatories,  as  also  the 
notice  of  motion  for  an  attachment  in  default, 
having  been  served  on  the  solicitor  of  the  de- 
faulting parties : — Held,  that,  for  the  pur^ioses 
of  Ord.  XXXI.  r.  21,  discovery  includes  the 
answering  of  interrogatories,  and  that  the  service 
on  the  solicitor  was  sufficient  senice.    Ib» 

An  order  upon  a  party  in  a  suit  to  answer 
interrogatories  need  not  be  personally  ser\'ed. 
Zf'ttle  v.  Robertf,  30  L.  T.  367. 

Cost!.]  —  An  interi-ogating  plaintiff  having 
succeeded  in  obtaining  an  order  for  further 
answers  to  two  only  out  of  twelve  interrogatories, 
costs  of  an  adjournment  into  court  were  ordered 
to  be  costs  in  tlie  cause  instead  of  being  ap- 
portioned according  to  the  relative  success  of  the 
parties.  Sutcliffe,  In  re,  AlUon  v.  Almm,  60 
L.  J.,  Ch.  574  ;  44  L.  T.  547 ;  29  W.  R.  732. 

II.  PRIOR  TO  JUDICATURE  ACTS. 
1.  Ix  Chancery. 

What  muit  be  Aniwered— Whether  Fishing.] 

— A  defendant  who  files  interrogatories  for  the 


'  examination  of  a  plaintiff  is  entitled  to  an 
I  answer  with  respect  to  all  mattei's  which  tend 
I  to  destroy  the  plaintiffs  case,  but  not  vrith  re- 
spect to  matters  which  tend  to  support  the 
plaintiff's  case.  Sewers  (^CommUsioncrs  of)  of 
City  of  London,  v.  Olnsse,  15  L.  R.,  Eq.  302  ; 
42  L.  J.  Ch.  345 ;  28  L.  T.  433  ;  21  W.  R.  520. 

When,  therefore,  a  bill  was  filed  to  establish  a 
right  of  common,  and  the  defendant  filed  inter- 
rogatories roquiring  the  plaintiff  to  set  forth  any 
instance  in  which  the  right  claimed  by  the  bill 
had  been  enjoyed : — Held,  that  the  plaintiff  was 
not  bound  to  answer.    IK 

Scmble,  that  the  plaintiff  would  have  been 
bound  to  answer  interrogatories  %vith  respect  to 
instances  in  which  the  right  hail  been  claimed 
and  successfully  resisted.    lb, 

A  defendant  cannot  compel  a  plaintiff  to  answer 
an  inten'ogatory,  which  in  effect  asks  him  what 
evidence  he  has  in  favour  of  his  case.  Each  party 
may  obtain  discovery  of  all  matters  relating  to 
his  own  case,  and  is  entitled  to  know  what  the 
opponent's  case  is,  but  not  what  is  his  evidence 
of  it.    lb. 

Bill  on  behalf  of  the  occupiers  of  land  within 
a  forest,  whether  residing  within  or  without  a 
certain  manor,  to  establish  rights  of  common  over 
waste  lands  within  that  manor.  Interrogatory 
by  defendant  asking  for  instances  in  which  rights 
of  conmion  over  lands  within  the  manor  had 
been  exercised  by  persons  residing  without  it. 
Answer,  declining  to  set  out  instances.  Excep- 
tion overruled  with  costs.    lb. 


Truetee  as  to  Costuis  que  trastent]  — 


A  father  gave  real  estates  to  trustees  in  trust  for 
his  son  for  life,  with  a  gift  over  if  he  charged  or 
incumbered  them.  One  of  the  trustees  filed  a 
bill  for  the  administration  of  the  trusts  of  the 
will,  and  afterwaixls  filed  a  supplemental  bill 
against  the  defendants,  who  were  in  possession 
of  part  of  the  estates,  alleging  that  they  claimed 
under  a  charge  made  in  their  fevour  by  the  tenant 
for  life,  which  operated  as  a  forfeiture.  The  de- 
fendant's were  interrogated  as  to  the  particulars 
of  all  charges  in  their  favour,  if  any,  of  the  pro- 
peity  of  the  testator.  The  defendants  stated  in 
their  answer  that  they  claimed  under  no  charge 
made  by  the  tenant  for  life,  but  under  a  lease  at 
a  rack  rent  which  he  had  granted  to  a  lessee,  who 
had  mortgaged  the  lease  to  them.  The  plaintiff 
excepted  to  the  answer  because  the  defendants 
did  not  set  forth  the  date  of  the  lease : — Held, 
that  the  plaintiff,  being  a  trustee,  was  entitled 
to  know  the  particulars  of  those  who  claimed  to  be 
his  cestuisque  trusteut ;  and  the  exceptions  must 
therefore  be  allowed.  Hurst  v.  Hursf,  9  L.  R., 
Ch.  762 ;  44  L,  J.,  Ch.  Ill  ;  31  L.  T.  264  ;  22 
W.  R.  939.  Affii-ming  V.-C,  30  L.  T.  698  ;  22 
W.  R,  790. 


As  to  Practice  of  Insuranoe  Company.]- 


In  1862,  a  |)olicy  was  granted  upon  the  life  of  A., 
who  about  the  .same  time  went  to  reside  in  India. 
On  account  of  his  bad  state  of  health  an  addi- 
tional premium  was  charged,  but  the  Indian 
extra  rate  was  not  charged  by  the  company,  who 
alleged  tliat  they  did  not  know  of  his  departure 
for  India.  In  1868,  the  da}^  of  grace  having 
expired,  the  company  declined  to  reinstate  the 
policy  except  upon  the  terms  of  payment  of  the 
Indian  extra  rate  for  the  period  that  had  elapsed 
since  the  policy  was  effected,  relying  upon  the 
condition  contained  in  the  policy,  that  it  should 
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be  Toid  if  the  assnrdd  should  go  beyond  Europe 
without  obtaining  permission  of  the  directors  on 
payment  of  a  premium  adequate  to  the  extra 
risk.  The  asenied  filed  a  bill  in  equity,  praying 
a  dedaiHtion  that  he  was  entitled  to  the  benefit 
of  his  policy  upon  payment  of  the  premium 
originally  charged,  with  liberty  to  reside  in  India 
without  extra  premium;  and  interrogated  the 
company  as  to  their  practice  with  regard  to 
simih&r  cases  at  the  time  his  policy  was  issued, 
calling  upon  them  to  take  ten  policies  imme- 
diately preceding  and  immediately  subsequent  to 
the  date  of  his  policy,  upon  the  lives  of  persons 
aboat  to  start  for  India  in  the  Civil  Service,  and 
to  state  whether  any  such  licences  and  extra 
payments  were  g^ven  or  made  in  such  cases,  and 
the  form  of  the  respective  policies : — Held,  that 
the  company  was  bound  to  give  the  discovery 
sought  by  the  interrogatory,  for  the  purpose  of 
enabling  the  plaintiff  to  establish  the  case  of 
conduct  and  waiver  in  similar  cases  raised  by  the 
equity  of  his  bill.  GirdUitonc  v.  North  British 
Mercantile  Ituurance  Compayiy^  11  L.  R.,  £q. 
197 ;  40  L.  J.,  Ch,  230 ;  23  L.  T.  392. 


Of  Water  Oompany.]— Upon  a  bill  by  a 


canal  company  to  restrain  the  diversion  of  their 
water  by  a  waterworks  company,  and  for  damages, 
the  waterworks  company  filed  an  interrogatory 
seeking  information  as  to  the  sale  of  their  surplus 
water  by  the  canal  company.  The  canal  com- 
pany having  declined  to  answer  on  the  ground 
of  irreleyancy,  and  the  waterworks  company 
having  excepted : — Held,  that  the  information 
sought  was  material  as  shewing  whether  the 
canal  company  had  used  the  water  for  the  proper 
purposes  of  their  canal,  or  suffeted  damage  by  its 
withdrawal,  and  that  the  interrogatory  must  be 
answered.  Wilts  and  Berks  Canal  Navigation 
Company  v.  Swindon  Waterworks  Company y  20 
W.  B.  353. 

Partnenhip  Aeeonnts.] — ^A  plaintiff  filed  a  bill 
to  establish  that  a  business  carried  on  by  three 
of  the  defendants  in  partnership  belonged  to  the 
estate  of  her  late  husband,  having  been  com- 
menced and  carried  on  with  asseto  which  the 
first  two  of  them,  who  had  carried  on  her 
hnsband^s  business  in  partnership  with  her  till 
they  oomijienoed  the  new  business,  had  abstracted 
from  the  old  business.  The  interrogatories  re- 
quired these  defendants  to  set  forth  whether 
they,  or  any  of  them,  had* drawn  out  of  the  new 
business  any  money  for  their  or  his  own  account 
in  respect  of  capital  advanced,  profits,  or  other- 
wise, and  to  set  forth  the  particulars  of  the 
moneys  so  drawn  out.  The  third  defendant 
declined  to  answer  this  interrogatory,  submitting 
that  the  plaintiff  was  not  entitled  to  this  dis- 
covery till  ^e  had  established  her  right  to  a 
decree  : — ^Held,  that  the  interrogatory  must  be 
atnswered.  8aM  y.  Browne^  9  L.  R.,  Ch.  364 ; 
43  L.  J.,  Ch.  568  ;  30  L.  T.  697  ;  22  W.  R.  427. 

The  widow  of  a  testator  carried  on  his  business 
under  a  direction  in  the  will  that  the  executors 
should  allow  her  to  carry  it  on,  and  to  have, 
while  carrying  it  on,  the  use  of  the  capital  em- 
ployed in  it,  and  of  his  other  personal  estate. 
After  her  death,  the  plaintiffs,  who  had  supplied 
her  with  goods  for  the  purposes  of  the  business, 
filed  a  bill  against  the  testator*s  personal  repre- 
sentative, claiming  a  lien  on  the  funds  employed 
in  the  trade,  and  by  their  interrogatories  asked 
for  accoants  of  the  testator's  personal  estate  and 


of  the  personfd  estate  employed  in  the  business. 
The  executor  declined  to  set  forth  the  accounts, 
on  the  ground  that  if  it  should  be  decided  at  the 
hearing  that  the  plaintiffs  had  no  such  lien  as 
they  claimed,  the  discovery  would  be  useless : — 
Held,  that  the  executor  was  bound  to  give  the 
account.  Thompson  v.  Dunn,  5  L.  R.,  Ch.  573 ; 
18  W.  R.  854. 

As  to  Documents.] — The  fact  of  a  general 
afiidavit  as  to  documents  having  been  filod^is 
not  a  sufficient  reason  for  refusing  to  answer  an 
interrogatory  inquiring  as  to  particular  docu- 
ments. Catt  v.  Tourlc,  22  L.  T.  775  ;  18  W.  R. 
966. 

A  plaintiff  is  entitled  to  an  answer  as  to 
whether  or  not  certain  documents  (claimed  by 
the  defendant  in  his  affidavit  to  be  privileged) 
relate  to  a  deed,  and  as  to  what  are  the  grounds 
on  which  such  privilege  is  claimed.  Exceptions 
to  answer  for  insufficicncv  allowed.    Ih, 

Kot  founded  on  Bpeeifie  Allegations  but  per* 
tinent.]-^A  defendant  will  be  required  to  answer 
an  interrogatory  which  is  pertinent  to  the  case 
made  by  uie  bill,  though  it  is  not  founded  on 
any  specific  allegation  in  the  bill,  where  the 
plaintiff  has  no  knowledge  on  which  to  found 
such  alle^tion.  JiPGarel  v.  Moon,  10  L.  R.,  Bq. 
22  ;  39  .£.  J.,  Ch.  367  ;  22  L.  T.  355  ;  18  W.  E* 
568. 

An  interrogatory  called  for  discovery  of  the 
names  of  the  members  of  '^  the  special  committee 
appointed  to  transact  the  business  in  the  plead- 
ings mentioned:" — Held,  that  this  was  suf- 
ficiently answered  by  denying  that  a  special 
committee  was  appointed  to  transact  the  business 
in  question ;  though  there  was  a  committee 
called  a  special  committee,  whose  business  it  was 
to  transact  similar  matters  and  which  did,  in  fact, 
transact  that  particular  business.    Ih, 

An  interrogatory,  if  the  discoyery  for  which 
it  calls  may  be  material  for  the  purposes  of  the 
suit,  may  be  put,  without  introducing  fictitious 
allegations  or  charges  into  the  bill  on  which  to 
found  such  interrogatory,    lb. 

It  is  not  necessary  that  there  should  be  a  dis- 
tinct allegation  in  the  bill  upon  which  to  found 
an  interrogatory.  It  is  sufficient  if  there  is  in 
the  bill,  and  in  the  equities  suggested  by  the  bill, 
a  sufficient  statement  to  require  the  answer. 
Oirdlestone  y.  North  British  Mercantile  Insur- 
ance Company,  11  L.  R.,  Eq.  197  ;  40  L.  J.,  Ch* 
230  ;  23  L.  T.  392. 

When  a  question  arises  in  a  suit  to  which  an 
insurance  company  is  defendant,  as  to  the  mean* 
ing  of  a  particular  term  used  in  a  policy,  the 
company  Mdll,  in  reply  to  interrogatories,  be  re- 
quired to  set  out  the  particulars  of  other  policies 
effected  with  them,  for  the  purpose  of  shewing 
the  practice  of  the  office  with  regard  to  the  term 
in  question.    Ih. 

In  what  Oases  Answer  not  enforoed.] — ^Where  a 
plaintiff  files  a  bill  founded  on  the  alleged  agency 
of  the  defendant,  which  is  in  question  in  the 
suit,  the  defendant  will  not  be  compelled  to 
answer  interrogatories  as  to  what  appear  to  be 
his  private  transactions.  6h'eat  Wattem  Colliery 
Company  y.  Tucker,  9  L.  R.,  Ch.  376  ;  43  L.  J., 
Ch.  518  ;  30  L.  T.  731. 

A  company  filed  a  bill  against  a  solicitor  and 
a  mining  agent,  seeking  to  make  them  account 
for  profits  alleged  to  have  been  made  by  them  on 
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the  sale  to  the  company  of  a  colliery,  which  was 
sold  in  the  name  of  W.,  while  it  really  belonged 
to  the  defendants,  who  were  alleged  to  be  in  a 
fidadary  relation  to  the  company.  The  defen- 
dants were  interrogated  as  to  the  cheques  drawn 
by  them  on  a  banking  account  opened  for  the 
purposes  of  the  purchase  of  the  colliery,  and  as 
to  the  profits  made  on  the  sale : — Held,  that  they 
ought  not  to  be  compeUed  to  answer  these  inter- 
rogatories, as  they  were  immaterial  to  the  real 
question  in  the  suit,  namely,  whether  a  fiduciary 
relation  existed  between  them  and  the  company 
at  the  date  of  the  purchase  of  the  colliery  by  the 
defendants.    lb. 

Upon  a  bill  of  discoveiy  in  equity,  in  aid  of  an 
action,  the  plaintiff  is  only  entitled  to  a  discovery 
of  such  matters  as  make  out  his  own  title,  and 
cannot  compel  a  discovery  of  the  particulars  of 
his  adversary's  title,  and  how  he  makes  it  out. 
Ingilhy  v.  Shafto,  33  Beav.  31. 

A.  brought  an  ejectment  against  B.,  whereupon 
B.  filed  a  bill  of  discovery  in  equity  against  A., 
seeking  to  discover  under  what  title  he  claimed  at 
law,  and  how  he  made  it  out : — Held,  that  B.  was 
not  bound  to  give  this  discovery.    Ih, 

•>.  Safiole&oy  of  Answer.  ] — ^A  defendant  objecting 
to  answer  a  particular  interrogatory  merely  states 
his  gix)und  of  objection  ;  but  if  he  answere  part 
of  it,  he  must  answer  the  whole.  Gray  v.  Hate- 
fiian,  21  W.  R.  157. 

A  mortgagee  in  possession,  defendant  to  a  bill 
for  redemption,  admitting  himself  by  his  answer 
to  be  redeemable,  cannot  decline  to  answer  inter- 
rogatories requiring  him  to  set  forth  an  account 
of  the  rents  and  profits  of  the  mortgaged  here- 
ditaments, the  rule  being  that  when  a  party 
answers  he  is  bound  to  answer  fully.  Elmer  v. 
Creoiy,  9  L.  R.,  Ch.  69  ;  43  L.  J.,  Ch.  166 ;  29 
L.  T.  632. 

A  plaintiff,  in  answer  to  interrogatories  founded 
on  a  concise  statement,  stated  that  documents, 
the  production  of  which  was  sought,  were  in  the 
possession  of  his  clerks  at  New  Orleans,  and 
could  not  be  selected  and  produced  without  the 
plaintiff  himself  going  to  New  Orleans,  which 
he  could  not  safely  do  on  account  of  the  civil  war 
and  his  being  proscribed : — Held,  that  the  answer 
was  insufficient  for  not  shewing  that  the  plaintiff 
had  tried  to  obtain  the  required  information. 
Mertetu  v.  Ilaigh,  3  De  G.,  J.  6i  S.  528. 

An  interrogatory  asked  whether  certain  shares 
did  not  still  remain  unsold,  and  were  they  not 
still  standing  in  the  name  of  the  defendant,  or 
how  otherwise.  The  answer  stated  that  the 
shares  had  been  sold  and  that  the  certificates  of 
some  of  them  were  in  the  possession  of  the  de- 
fendant, but  did  not  state  farther  as  to  whose 
name  they  were  standing  in.  An  exception  to 
the  answer  for  insufficiency  allowed.  tJasey  v. 
Wehher,  18  W.  R.  1064. 

After  Ame&dment.] — After  exceptions  for  in- 
sufficiency to  an  auswer  had  been  allowed,  the 
plaintiff  obtained  an  order  to  amend  his  bill  and 
interrogatories  ;  and  a  new  copy  of  the  amended 
interrogatories,  embracing  much  that  was  con- 
tained in  the  original  interrogatories,  was 
served  upon  the  defendant : — Held,  that,  as  at 
the  time  of  obtaining  the  order  to  amend  the 
plaintiff  had  not  had  any  answer  to  the  bill,  he 
was  entitled,  on  such  amendment,  to  serve  the 
defendant  with  amended  interrogatories ;  and  a 
motion  by  the  defendant  to  take  them  off  the  file 


was  refused.  Xewry  (^VUeount)  v.  KUmorey 
(JHirO,  11  L.  R.,  Eq.  425j  40  L.  J.,  Ch.  371 ; 
24  L.  T.  87  ;  19  W.  R.  469. 

When  a  sufficient  answer  has  been  put  in  to 
interrogatories  founded  on  the  averments  in  an 
original  bill,  amended  interrogatories,  which  arc 
substantially  founded  on  those  averments,  need 
not  be  answered,  though  the  bill  has  been 
amended,  and  some  new  charges  introduced  as 
foundation  for  the  amended  interrogatories. 
Hill  V.  Northern  Railway  of  Buenot  Ayres,  41 
L.  J.,  Ch.  69. 

In  ease  of  Disobodienoo— Staying  Proeeedingt.  ] 

— The  Court  of  Chancery  has  not  only  full  power 
to  stay  all  proceedings  in  a  suit  till  the  plaintiff 
has  made  a  discovery  which  it  has  called  upon 
him  to  make,  but,  if  not  satisfied  that  ita  order 
has  been  properly  obeyed,  may  dismiss  the  suit 
itself ;  and  where  money  has  been  paid  into  court, 
may  direct  the  payment  of  that  money  out  of 
court  to  the  party  entitled  to  it.  Repnblic  of 
Liberia  v.  Roye^  1  App,  Cas.  139  ;  45  L.  J.,  Ch. 
297  ;  34  L.  T.  145 ;  24  W.  R.  967.  Affirming 
S.  6'.,nom.  Republic  of  Liberia  v.  Imperial  Bank. 
9  L.  R.,  Ch.  669 ;  43  L.  J.,  Ch.  640 ;  31  L.  T. 
262  ;  22  W.  R.  814. 

Where  a  plaintiff,  after  an  order  for  the  pro- 
duction of  documents,  persisted  in  not  filing  a 
sufficient  affidavit  as  to  documents,  the  court 
fixed  a  time  at  which  the  bill  should,  in  d^ult 
of  a  sufficient  affidavit,  stand  dismissed,  and  the 
money  in  court  be  repaid  to  the  defendant  who 
had  paid  it  in.    lb, 

A  defendant  having  been  ordered  to  produce 
documents  within  six  weeks  from  25th  July, 
1873,  obtained,  €rom  time  to  time,  orders  ex- 
tending the  time  up  to  the  13th  March,  1874. 
The  last  application  was  opposed  by  the  plain- 
tiff, and  he  appealed  from  it : — Held,  that  the 
appeal  was  not  one  which  ought  to  be  enter- 
tained. Rejmblic  of  Peru  v.  Ruzo,  30  L.  T.  190  ; 
22  W.  R.  368. 

Service.] — Service  of  interrogatories  upon  the 
defendant's  solicitor  before  he  has  entered  an 
appearance,  is  invalid ;  but  where  the  appearance 
was  afterwards  entered,  and  the  defendant  tooV* 
subsequent  steps  to  extend  the  time  for  filing 
his  answer,  the  court  declared  that  the  service 
should  be  deemed  good.  Sankey  v.  Alexander, 
7  Ir.  R.,  Eq.  407. 


2.  AT  Common  Law. 

a.  Parties  Bxaminable. 

Haker  of  Promisiory  Koto  —  Payment  to 
Testator.] — In  an  action  by  executors  against 
the  makers  of  a  promissory  note  given  to  the 
testator,  they  pleaded,  as  to  part  of  the  claim, 
payment  to  the  testator  in  his  lifetime  : — Held, 
that  they  might  interrogate  the  d^endants  as  to 
the  time  and  place  at  which,  and  the  circiun- 
stances  under  which,  the  alleged  payment  took 
place.  HUh  v.  Watex,  9  L.  R.,  C.  P.  688 ;  43 
L.  J.,  C.  P.  380  ;  3)  L.  T.  407. 

Foreigners.] — The  court  will  order  a  plaintiff, 
though  a  foreigner  resident  abroad,  to  answer  in- 
terrogatories. Pohl  V.  Toufig,  26  L.  J.,  Q.  B. 
23;  iJur.,  N.  S.  1139. 

But  when  an  order  has  been  made  that  a 
foreigner  shall  answer  interrogatories,  and  there 


418 


DISCOYERY— Interrogatories. 


414 


has  been  no  answer,  but  it  does  not  appear  that 
he  was  in  this  country  when  the  order  was  made, 
it  being  doubtful  whether  he  is  in  contempt,  a 
rule  for  an  attachment  will  not  be  granted. 
Von  JIoffY.  Haergter^  27  L.  J.,  Ex.  299. 

OAeer  of  Bank.] — Interrogatories  may  be  ad- 
ministered to  a  public  officer  suing  on  behalf  of 
a  banking  company  carrying  on  business  in  co- 
partnership, under  7  Geo.  4,  c.  46.  M^Kewan 
V.  Bolt,  4  H.  &  N.  738  ;  28  L.  J.,  Ex.  380  ;  5 
Jur.,N.  S.  714;  7  W.  R.  601. 

Although  the  e£Eect  of  a  compulsory  winding 
up  is  to  take  all  control  over  the  affairs  of  the 
company  out  of  the  hands  of  its  directors,  they 
may  still  continue  to  be  officers  of  the  company, 
and  may  be  ordered  to  answer  interrogatories  in 
an  action  begun  after  the  commencement  of  the 
winding  up.  Madrid  Bank  v.  Bailey,  2  L.  R., 
Q.  B.  37 ;  36  L.  J.,  Q.  B.  15  ;  15  L.  T.  292  ;  15 
W.  R.  159. 

Whether  they  have  ceased  to  be  such  officers  or 
not  is  a  question  for  the  discretion  of  the  court.  Ih, 

By  the  C.  L.  P.  Act,  1854,  17  &  18  Vict.  c.  125, 
8.  60,  it  shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  a  superior  court  to  apply 
to  the  court  for  a  rule  or  an  order  that  a  j  udgment 
debtor  diould  be  orally  examined  as  to  any  and 
what  debts  are  owing  to  him  : — Held,  that,  in  an 
action  in  which  a  corporation  was  the  defendant, 
there  was  no  power  under  this  section  to  order 
the  oral  examination  of  the  directors  of  the  cor- 
poration. Biekson  y.  Neath  and  Brecon  Rail- 
way  Company,  4  L.  R.,  Ex.  87  ;  38  L.  J.,  Ex.  57  ; 
19  L.  T.  702  ;  17  W.  R.  501. 

Clerk  toOommiMioners.] — Interrogatories  were 
allowed  against  the  clerk  to  commissioners,  for 
negligence  by  the  commissioners.  Mason  v. 
Wythe,  3  P.  &  F.  153. 

Town  Clerk.] — In  an  action  against  a  corpora- 
tion for  malicioas  arrest,  false  imprisonment  and 
malicious  prosecution,  the  plaintiff  proposed  to 
exhibit  interrogatories  to  the  town  clerk,  asking 
whether  he  caused  the  plaintiff  to  be  arrested, 
and  if  so,  under  what  authority  he  acted : — 
Held,  that  the  interrogatories  should  be  allowed ; 
and  if  the  answers  to  any  of  them  would  disclose 
anything  tending  to  make  the  party  interrogated 
crimin^y  liable,  or  anything  which  he  would 
be  privileged  on  any  other  ground  from  dis- 
closmg,  he  must  avail  himself  of  sach  privilege 
by  objecting  to  answer  such  interrogatories. 
M^Fadzen  v.  Liverpool  (^Mayor,Ji*cJ),  3  L.  R.,  Ex. 
229  ;  37  L.  J.,  Ex.  193  ;  18  L.  T.  611 ;  16  W.  R. 
1212. 


b.  Frlnoiplea  for  Allowanca  or  Dia- 
allowanoe. 

Aoooiding  to  Praetioe  in  Equity.] — In  allowing 
interrogatories  a  couit  of  common  law  is  not 
confined  within  the  same  limits  as  a  court  of 
equity  on  a  bill  of  discovery.  Bobstm  v.  RicJiard- 
son,  3  L.  R.,  Q.  B.  778  ;  37  L.  J.,  Q.  B.  261  ;  16 
W.  R.  101 ;  9  B.  &  S.  616. 

The  17  &  18  Vict.  c.  126,  s.  51,  is  limited  to  the 
cases  where  a  discovery  would  be  given  in  equity ; 
and  semble,  that  it  applies  to  cases  only  where 
the  matters  inquired  into  would  be  evidence  in 
the  cause,  and  does  not  give  6ne  party  the  power 
of  asking  the  other  how  he  intends  to  shape  his 


case.  Edumrds  v.  Wakffield,  6  El.  &  Bl.  463  ;  2 
Jur.,  N.  S.  762. 

Interrogatories  may  be  delivered  as  to  such 
matters  as  may  be  interrogated  to  by  a  bill  of 
discovery  in  a  court  of  equity.  Wliateley  v. 
Crowter  or  Crawford,  5  El.  &  Bl.  709 ;  25  L.  J., 
Q.  B.  163  ;  2  Jur.,  N.  S.  207. 

In  allowing  a  party  to  deliver  interrogatories 
to  the  opposite  party,  the  court  will  take  as  a 
guide  the  rules  and  principles  acted  upon  in  the 
courts  of  equity  as  to  bills  of  discovery,  although 
it  will  not  consider  itself  to  be  fettered  by  those 
rules.  Pye  v.  Butterfield,  5  B.  &  S.  829  ;  34  L. 
J.,  Q.  B.  17  ;  11  Jur.,  N.  S.  220. 

The  court  allowed  a  plaintiff  to  interrogate  a 
defendant  as  to  allegations  in  his  plea,  the  inter- 
rogatories being  on  matters  in  respect  of  which, 
according  to  the  pmctice  of  the  Court  of  Chancery, 
discovery  would  be  granted  in  equity.  Hawkins 
V.  Oirr,  1  L.  R.,  Q.  B.  89  ;  36  L.  J.,  Q.  B.  81  ; 
12  Jur.,  N.  S.  334  ;  13  L.  T.  321  ;  14  W.  R.  138  ; 
6  B.  &  S.  995. 

QiUBre  whether  the  right  to  deliver  inten-oga- 
tories  is  limited  to  matters  respecting  which  a 
discovery  can  be  obtained  in  a  court  of  equity. 
Martin  v,  Uemviing,  10  Ex.  478. 

As  to  Docnmenti.] — An  interrogatory  delivered 
under  the  Common  Law  Procedure  Act,  1854, 
s.  51,  and  inquiring  as  to  documents  relating  to 
the  matters  in  dispute  in  an  action,  need  not  be 
limited  to  documents  in  the  possession  or  control 
of  the  person  interrogated,  but  may  be  extended 
to  such  as  he  has  had  at  any  time  in  his  posses- 
sion or  control — ^to  such,  that  is  to  say,  as  he 
may  have  parted  with  though  he  has  once  had 
them  in  his  possession  or  power.  Lethhridge  v. 
Cronk,  44  L.  J.,  C.  P.  381  ;  33  L.  T.  171  ;  23 
W.  R.  703. 

Contents  of  Written  Instromonts.] — Interro- 
gatories will  not  be  allowed  which  ask  for  the 
contents  of  written  documents.  Herschfield  v. 
aark,  11  Ex.  712  ;  25  L.  J.,  Ex.  113  ;  2  Jur.,  N. 
S.  239. 

Interrogatories  which  are  put  for  the  purpose 
of  contradicting  a  written  instrument  are  inad- 
missible. Moor  V.  Roherts,  2  C.  B.,  N.  S.  671 ; 
26  L.  J.,  C.  P.  246  ;  3  Jur.,  N.  S.  1221. 

If  a  party  interrogated  as  to  whether  he  has  in 
his  possession  any  deeds  or  writings  relating  to 
the  lands  in  dispute,  answers  on  oath  that  he  has, 
but  t^t  such  deeds  relate  exclusively  to  his  own 
title  to  the  lands,  and  do  not  shew  any  title  in 
the  opposite  party,  he  cannot  be  compelled  to 
state  the  contents  of  the  deeds,  or  to  describe 
them,  his  oath  as  to  their  effect  being  conclusive. 
Adams  v.  Lloyd,  3  H.  &  N.  361 ;  27  L.  J.,  Ex. 
499  ;  4  Jur.,  N.  S.  590. 

Where  a  defendant  having  been  examined  on 
interrogatories  under  s.  61,  as  to  letters  in  his 
possession  relevant  to  the  issues  joined  in  the 
action,  and  having  been  required  to  set  forth 
copies  if  he  had  them,  submitted  that  he  was 
not  bound  to  set  forth  copies,  the  plaintiff  could 
not  compel  the  defendant  to  aeliver  copies 
under  that  section,  but  must  apply  to  inspect 
and  take  copies  under  s.  50.  Scott  v.  Zygomata, 
4  El.  &  Bl.  483  ;  24  L.  J.,  Q.  B.  129  ;  1  Jur.,  N. 
S.  63. 

Common  to  Plaintiff's  and  Defendant's  Caso.! 
— Whatever  is  common  to  both  a  plaintiff's  and 
a  defendant's  case  may  be  inquired  into  by  either 
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party,  though  the  answers  may  disclose  the  case 
of  his  opponent ;  but  peither  party  can  interro- 
gate the  other  as  to  matters  which  relate  exclu- 
sively to  his  opponent's  case.  Wtiateleji  v.  Crow- 
ter  or  Crawfi^rd,  5  El.  &  Bl.  709 ;  25  L.  J.,  Q.  B. 
163;  2  Jur.,  N.  S.  207. 

But  whore  interrogatories  administered  relate 
as  much  to  the  plaintiff's  case  as  to  the  defen- 
dant'sj  the  latter  is  bound  to  answer  them, 
although  the  answers  may  disprove  his  case. 
BayUij  V.  Oriffitht,  1  H.  &  C.  429  ;  31  L.  J..  Ex. 
477  ;  10  W.  R.  798. 

Selating  ezcltuively  to  Case  of  Interrogating 

Party.] — ^In  actions  against  a  land  surveyor  for 
negligence  in  the  valuation  and  survey  of  estates, 
and  against  an  attorney  for  negligence  in  not  de- 
feuding  actions  brought  against  the  plaintiff  : — 
Hcldf  first,  that  the  plaintiff  might  deliver  in- 
terrogatories asking  what  steps  the  defendant 
had  taken  in  the  business  in  question.  Carew  v. 
Davies,  5  El.  &  Bl.  709  ;  25  L.  J.,  Q.  B.  163  ;  2 
Jur.,  N.  S.  207. 

Held,  secondly,  that  interrogatories  asking  the 
defendant  what  steps  it  was  his  duty  to  take 
under  his  instructions  were  not  admissible,  being 
matter  of  law.     Ih. 

It  is  no  objection  to  interrogatories  that  they 
seek  to  obtain  from  the  plaintiffs  admissions  of 
conversations  relating  to  the  subject  matter  of 
the  action  with  a  servant  or  an  agent  of  the 
defendant,  Rmo  v.  Hutchins,  10  C.  B.,  N.  S. 
829. 

Interrogatories,  cross-examining  the  plaintiff 
upon  the  terms  and  conditions  of  various  prior 
transactions  between  the  same  parties,  and  not 
connected  directly  with  the  contract  sued  upon, 
were  not  allowed.     Ih, 

Nor  as  to  the  terms  of  any  contract  between 
the  plaintiff  and  other  persons.    Ih, 

Nor,  in  cross-examination  of  the  plaintiff,  to 
disprove  a  custom  on  which  the  defendant  sup- 
poses the  plaintiff  will  rely.    Ih, 

Interrogatories  asking  whether  the  plaintiff 
has  had  a  correspondence  relating  to  the  subjects 
in  dispute,  and  asking  for  the  dates  and  names 
of  the  places  and  the  correspondence,  are  allow- 
able.   Ih, 

The  court  will  allow  any  interrogatories  which 
are  relevant  to  the  matter  in  issue,  and  which 
the  party  interrogated  would  be  bound  to  answer 
if  in  the  witness-box.  ZycldinsJii  v.  Malthy,  10 
C.  B.,  N.  8.  838. 

Interrogatories  ought  to  be  such  as  tend  bon^ 
fide  to  support  the  case  of  the  party  interrogating 
and  to  favour  a  complete  inquiry  into  the  truth 
of  the  issue  which  the  court  has  to  decide.  TJie 
Mary  or  Alexandra^  2  L.  B.,  Adm.  819  ;  38  L.  J., 
Adm.  29  ;  18  L.  T.  891 ;  17  W.  R.  551. 

A  witness  is  not  bound  to  answer  interroga- 
tories if  the  discovery  of  the  matters  inquired 
into  would  expose  or  would  tend  to  expose  him 
to  a  penalty ;  but  it  will  not  be  sufficient  for 
him  to  submit  the  question  to  the  court,  he  must 
state  on  oath  his  belief  that  such  would  be  the 
result.    Ih. 

Fiflhing.] — ^The  court  will  not  allow  in- 
terrogatories, the  tendency  of  which  is  to  dis- 
cover how  the  plaintiff  intends  to  shape  his  case, 
without  furthering  any  case  which  the  defendant 
has  to  set  up.  Moore  v.  MoherU,  2  C.  B.,  N.  8. 
671  ;  26  L.  J.,  C.  P.  246  ;  3  Jur.,  N.  8. 1221. 

Interrogatories  will  only  be  allowed  in  support 
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of  a  cause  of  action  shewn  to  the  court,  and  will 
be  refused  where  the  object  is  to  ascertain  what 
the  plaintiff's  cause  of  action  is,  or  whether  he 
has  any.    Morris  v.  ParTf  6  B.  &  S.  203. 

In  trover,  by  the  assignees  of  a  bankrupt,  the 
defendant  obtained  a  rule  nisi  to  administer  inter- 
rogatories to  the  assignees  to  discover  what  case 
they  intended  to  set  up  at  the  trial,  and  on  what 
acts  of  bankruptcy  they  intended  to  rely :— Held, 
that  the  interrogatories  were  inadmissible ;  at  all 
events,  on  the  ground  that  they  were  fishing  in- 
terrogatories, asking  for  a  disclosure  of  the  evi- 
dence in  support  of  the  plaintiffs'  case.  Edward* 
V.  WaTt^fetd,  6  El.  &  Bl.  463 ;  2  Jur.,  N.  S. 
762. 

Title.] — In  trover  a  defendant  will  not  be 

allowed  to  interrogate  the  plaintiff  as  to  the 
nature  of  the  title  by  which  he  claims  the  goods. 
Finney  v.  Forward]  1  L.  R.,  Ex.  6 ;  35  L.  J., 
Ex.  42  ;  11  Jur.,  K.  S.  878 ;  13  L.  T.  296 :  4  H. 
&  C.  33. 

In  trover  for  cotton,  the  defendant  interro- 
gated the  plaintiff  how  and  when  he  first  be- 
came possessed  of  the  cotton,  and  when  and 
in  whose  hands  it  was  when  he  first  became 
possessed  of  it.  This  interrogatory  was  dis- 
allowed.   Ih, 

He  also  interrogated  the  plaintiff  as  to  his 
dealings  with  the  person  from  whom  the  defen- 
dant had  obtained  the  cotton,  but  did  not  shew 
by  his  affidavit  that  any  such  dealings  had  taken 
place,  or  that  he  had  made  any  inquiries  of  that 
person.    This  was  disallowed.    Ih, 

Afl  to  Damages.] — In  an  action  on  a 

policy  of  assurance  on  a  cargo  of  wheat,  claiming 
for  a  total  loss,  the  pleas  dcnjring  the  policy,  the 
interest,  the  loading,  and  the  loss,  and  also  set- 
ting up  an  unreasonable  delay  in  sailing,  inter* 
rogatories  were  allowed,  which  went  to  support 
the  latter  plea,  and  also  such  as  were  directed  to 
the  question  of  damage,  but  not  such  as  were 
merely  calculated  to  disclose  the  case  which  the 
plaintiff  would  have  to  prove  under  the  plea  in 
denial.  Zarifi  v.  Thornton,  26  L,  J.,  Ex.  214  ;  3 
Jur.,  N.  S.  72. 

A  defendant  may  interrogate  a  plaintiff  for 
the  purpose  of  ascertaining  the  damage  he  has 
sustained,  so  as  to  enable  him  to  pay  the  real 
amount  into  court.  Wright  v.  Ooodlahe,  3  H.  & 
C.  540  ;  34  L.  J.,  Ex.  82  ;  13  L.  T.  120 ;  13  W.  B. 
349. 

When  money  has  been  paid  into  court  by  a 
defendant  in  an  action  to  recover  damages  for 
personal  injuries  caused  by  the  negligence  of 
the  defendant,  interrogatories  as  to  the  nature 
and  extent  of  the  injuries  sustain^,  and  generally 
as  to  the  damages,  are  permissible.  Frost  v. 
Broohe,  32  L.  T.  312  ;  23  W.  R.  260. 

When  a  defendant's  object  is  to  pay  money 
into  court  in  satisfaction  of  the  plaintiff's  cause 
of  action,  he  will  be  allowed  to  mterrogate  the 
plaintiff  as  to  the  particulars  of  the  damage 
sustained  by  him.  Home  v.  Hough^  9  L.  R.,. 
C.  P.  135  ;  43  L.  J.,  C.  P.  70 ;  22  W.  R.  412. 

In  an  action  for  breach  of  an  agreement  to* 
deliver  up  bills  of  exchange  of  a  company,  the 
court  allowed  the  defendant  to  administer  in- 
terrogatories to  the  plaintiff  as  to  the  solvencj 
of  the  company  and  the  amount  of  damage 
which  he  had  sustained  by  reason  of  the  non- 
delivery of  the  bills.    Dohson  v.  ^ickardsonf. 
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3  L,  R.,  Q.  B.  778  ;  37  L.  J.,  Q.  B.  261 ;  16  W.  R. 
101 ;  9  B.  &  S.  516. 


Validity  of  PatantJ^Iii  an  action  for 


the  breach  of  an  agreement  to  pay  the  stamp 
duty  on  letters  patent,  whereby  they  became 
void,  and  the  plaintiff  lost  the  profits  thereof, 
the  court  refused  to  allow  the  defendant  to  ad- 
minister interrogatories  to  the  plaintiff  for  the 
purpose  of  shewing  that  the  letters  patent  were 
of  no  value.  Jourdain  v.  Palmer,  4  H.  &  C.  171  ; 
35  L.  J.,  Ex.  69  ;  12  Jur.,  N.  S.  283  ;  13  L.  T.  600 : 
14  W.  R.  283. 

Opponent*!  Caae.] — Interrogatories  will 

not  be  allowed  where  they  relate  wholly  to 
matter  which  tends  to  support  the  case  of  the 
opposite  party.  Stnoart  v.  Smith,  2  L.  R.,  C.  P. 
293 ;  15  L.  T.  580. 

In  an  action  for  a  malicious  prosecution  on  a 
charge  of  stealing  books,  the  court  allowed  in- 
terrogatories requiring  the  plaintiff  to  state 
whether  or  not  certain  books  described  were 
in  his  possession,  and  when,  where,  and  from 
whom,  he  bought  them,  and  the  price  he  paid 
for  them.    lb. 

In  an  action  against  a  bank  to  recover  damages 
for  refusing  to  honour  the  plaintiff's  acceptance, 
a  cross-interrogatory  was  administered  to  the 
plaintiff,  who  resided  abroad,  asking  whether  he 
i^reed  with  the  particulars  stated  therein  re- 
specting the  state  of  his  balance,  to  which  he 
simply  replied,  *'  I  do  not  admit  this  to  be  cor- 
rect.*' An  application  was  made  that  the  cause 
might  be  postponed  until  the  following  term,  on 
the  ground  that  the  answer  was  not  satisfactory  : 
— Held,  that  the  information  sought  was  within 
the  knowledge  of  the  bank,  and  could  be  shewn 
by  their  own  books,  and  the  application  was  there- 
fore refused.    De  Faria  v.  Laiorie,  17  L.  T.  296. 

Settlement  of  Aceonnts.] — In  an  action  on 
common  counts  brought  by  surviving  partners, 
to  which  the  defendant  pleaded  a  settlement  of 
accounts  with  the  deceased  partner,  and  receipt 
of  a  bill  of  exchange  by  him  according  to  the 
terms  of  that  settlement,  interrogatories  may  be 
put  to  the  defendant  as  to  the  particulars  of  that 
settlement,  and  the  time  when  and  the  place 
where  it  was  entered  into.  Hawkins  v.  Carr,  6 
B.  k.  S.  995. 

Anthority—Practloo.] — In  an  action  on  a  bill 
of  exchange  by  an  indorsee  against  the  acceptor, 
he  was  not  allowed  to  interrogate  the  defendant 
as  to  whether  or  not  on  one  previous  occasion  he 
had  not  authorized  his  bankers  to  pay  a  similar 
bill.  MorriJt  v.  BethHl,  4  L.  R.,  C.  P.  765 ;  38 
L.  J.,  C.  P.  379  ;  17  W.  R.  736. 

In  an  action  for  assault  and  false  imprison- 
ment against  a  county  inspector  of  constabulary 
and  two  constables,  the  court  allowed  interroga- 
tories to  be  administered  to  the  inspector,  to 
ascertain  if  the  constables  had  acted  under  his 
command,  or  by  his  authority.  O'Comiell  v. 
Barry,  2  Ir.  R.,  C.  L.  648. 

Snperilnoiii.] — The  court  wnll  not  allow  inter- 
rogatories for  the  purpose  of  obtaining  from  the 
plaintiff  information  which  the  defendant  has 
the  means  of  obtaining  from  his  own  agents. 
Bird  v.  Malzy,  1  C.  B.,  N.  S.  308. 

Tending  to  diieloM  Trade  Seereta.] — It  is  no 

VOL.  III. 


ground  .for  refusing  to  answer  interrogatories  in 
an  action  for  the  infringement  of  a  patent,  that 
the  answers  may  expose  the  defendant's  customers 
to  actions.  Tetley  v.  Easton,  18  C.  B.  643 ;  25 
L.  J.,  C.  P.  293. 

It  is  no  ground  for  refusing,  in  answer  to  in- 
terrogatories, to  produce  a  correspondence  which 
has  taken  place  upon  the  subject-matter  of  the 
action,  that  the  production  of  such  correspon- 
dence would  disclose  the  secrets  of  the  trade  of 
the  party  interrogated.  The  Ban  FraneUco, 
31  L.  J.,  Adm.  205  ;  6  L.  T.  133. 

A  plaintiff  complained  that  the  defendant  had 
sold,  under  the  plaintiff's  name,  sewing  machines 
which  had  not  been  manufactured  by  him,  and 
he  sought  a  discovery  of  all  the  machines  sold 
by  the  deiendant,  the  price,  the  profit,  the  names 
of  the  purchasers,  and  other  particulars.  Tne 
defendant  refused  to  answer,  saying  that  he 
would  thereby  disclose  the  names  of  his  cus- 
tomers and  the  secrets  of  his  trade  : — Held,  that 
he  was  bound  to  answer.  Uoioe  v.  M^KerTuiny 
30  Beav.  547. 

The  object  of  the  secrecy  clause  contained  in 
bank  deeds  is  only  to  prevent  vexatious  attempts 
to  pry  improperly  into  the  affairs  of  the  concern, 
and  wherever  a  proper  case  is  made  out;  a  court 
of  equity  will  not  hesitate  to  make  an  order  for 
inspection^  non  obstante  the  decrecy  clause.  Bir^ 
mingham  Banking  Company,  In  re^  36  L.  J.,  Ch^ 
150  ;  15  L.  T.  203. 

When  privileged  from  Answering.] — The  court 
will  not,  on  a  motion  for  leave  to  deliver  inter- 
rogatories, entertain  the  objection  that  they  are 
such  as  the  party  to  be  interrogated  is  privileged 
from  answering.  Such  objection  must  be  taken 
when  the  interrogatories  are  administered.  Ch^- 
ter  V.  Worthy,  17  C.  B.  410  ;  25  L.  J.,  C.  P.  117  ; 

2  Jur.,  N.  S.  287  ;  S,  P.,  Oshom  v.  London  Book 
Company,  10  Ex.  698  ;  3  C.  L.  R.  313  ;  24  L.  J.» 
Ex.  140 ;  1  Jur.,  N.  S.  93. 

Imputing  Criminal  IQfOondiict.] — It  is  no 
ground  of  objection  to  interrogatones  that  the 
answers,  if  given  in  the  affirmative,  would  render 
the  party  interrogated  liable  to  a  criminal 
prosecution,  though  it  may  be  g^round  for  re- 
fusing to  answer.  Bartlett  v.  Lewis,  12  C.  B., 
N.  S.  249 ;  31  L.  J.,  C.  P.  230 ;  9  Jur.,  N.  S. 
202. 

In  an  action  for  a  libel  imputing  a  grave 
offence  to  the  plaintiff  the  court  refused  ta 
allow  the  plaintiff  to  deliver  interrogatories  to* 
the  defendant,  some  of  which  the  defendant 
was  not  bound  to  answer.  Tupling  v.  Ward^. 
6  H.  &  N.  749  ;  30  L.  J.,  Ex.  222  ;  7  Jur.,  N.  S. 
314  ;  4  L.  T.  20  ;  9  W.  R.  482.  Afid  see  cases: 
infra,  cols.  421,  422. 

Interrogatories  are  sometimes  disallowed,  oni 
the  ground  that  they  tend  to  impute  illegal  con- 
duct to  the  party  interrogated.    Baker  v.  Lane, 

3  H.  &  C.  544  ;  34  L.  J.,  Ex.  57  ;  11  Jur.,  N.  S. 
117  ;  11  L.  T.  638  ;  13  W.  R.  293. 

Interrogatories  in  an  action  for  libel,  pointing- 
to  the  publication  of  the  alleged  libel  by  the 
defendsmt  in  a  newspaper  as  to  which  no  declara- 
tion had  been  registered  in  pursuance  of  the  6  &  7 
Will.  4,  c.  76,  ss.  6,  7,  at  the  stamp  office,  were 
disallowed  as  tending  to  shew  that  the  party 
interrogated  had  committed  a  criminal  offence. 
Ih. 

In  an  action  against  D.  and  B.,  as  attorneys  and 
solicitors,  for  not  investing  in  a  proper  manner 
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moneys  intrusted  to  them,  the  plainti  proposes 
to  administer  interrogatories  to  B.  with  a. view  of 
shewing  that  there  was  a  partnership  between 
•him  and  D.  in  the  business  of  attorneys  and 
isolicitors.  B.  objected  to  the  interrogatories,  on 
the  ground  that  he  had  never  been  i^mitted  as 
an  attorney  or  a  solicitor,  and  that  they  might, 
therefore,  tend  to  criminate  him,  and  expose  him 
to  an  indictment  under  6  &  7  Vict.  c.  73,  s.  2,  for 
the  misdemeanor  of  practising  without  a  certifi- 
•cate.  The  interrogatories  were  allowed,  the 
<x>urt  considering  that  they  were  bon&  fide  put 
to  aid  the  action.  Biekford  v.  D'Arcy,  1  L. 
B.,  Ex.  354 ;  36  L.  J.,  Ex.  202  ;  12  Jur.,  N.  S. 
81« ;  14  L.  T.  629 ;  14  W.  R.  900 ;  4  H.  &  C. 
S34. 

It  is  no  objection  to  the  delivery  of  interroga- 
tories that  the  answers  would  criminate  the  party 
interrogated,  but  he  may  on  that  ground  refuse 
to  answer  them.  Where,  however,  it  appears 
that  interrogatories  are  not  put  bon&  fide,  but 
with  some  sinister  object,  the  court  will  in  the 
exercise  of  its  discretion  disallow  them.    Tb, 

Th«  court  will  not  refuse  leave  to  deliver  in- 
terrogatories, on  the  ground  that  the  attorney  of 
the  party  proposed  to  be  interrogated  swears 
that  the  questions,  if  answered,  may  tend  to 
•criminate  his  client.  If  they  have  that  tendency, 
the  objection  must  be  taken  by  the  client  on 
oath.  Ofthorn  v.  London  Dock  Company^  10  Ex. 
•698  ;  3  C.  L.  R.  313  ;  24  L.  J.,  Ex.  140 ;  1  Jur., 
N.  S.  93. 

A  party  declining  to  answer  interrogatories,  on 
the  ground  that  his  answer  would  subject  him  to 
penalties,  must  swear  to  his  belief  that  his  answer 
would  so  subject  him.  Scott  v.  Miller,  Johnson, 
220 ;  28  L.  J.,  Ch.  684  ;  5  Jur.,  N.  S.  858  ;  S,  P., 
Fiiher  v.  lUnuilds,  12  C.  B.  762,  per  Maule,  J. 

In  the  exercise  of  its  discretion  the  court  re- 
fused, in  an  action  for  libel^  to  allow  interroga- 
tories to  be  administered  to  the  defendant  where 
the  direct  tendency  of  them  was  to  make  the  de- 
fendant criminate  himself,  and  there  were  no 
special  circumstances  for  allowing  them  to  be 
put.  Edmunds  v.  Oreenijcood,  4  L.  R.,  C.  P. 
70 ;  38  L.  J.,  C.  P.  115  ;  19  L.  T.  423  ;  17  W.  R. 
142. 

Interrogatories,  the  answers  to  which  may  cri- 
minate the  person  interrogated,  will  not  be  al- 
lowed upon  the  common  ^davit.  Special  cir- 
cumstances must  be  shewn  which  render  them 
necessary,  and  it  is  a  matter  for  the  discrction  of 
the  judge  whether  there  is  sufiicient  ground  for 
allowing  them  to  be  put.  Villcboisnet  v.  Tobtn, 
4  L,  R.,  C.  P.  184 ;  38  L.  J.,  C.  P.  146  ;  19  L.  T. 
693 ;  17  W.  R.  322. 

When  it  was  objected  that  certain  interroga- 
tories tendered  by  the  plaintiff  were  of  a  crimina- 
tory nature,  in  a  suit  in  the  Admiralty  Court,  it 
was  ordered,  that  the  interrogatories  should  be 
administered,  but  that,  if  the  defendant  stated 
upon  oath  his  belief  that  an  answer  to  any  par- 
ticular interrogatory  would  subject  him  to  a 
penalty,  he  should  not  be  compelled  to  answer 
it  Tfie  Mary  or  Alexandra^  2  L.  R.,  Adm.  319  ; 
38  L.  J.,  Adm.  29 ;  18  L.  T.  891 ;  17  W.  R. 
^1. 


Fraud.] — It  is  no  objection  to   interro- 
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gatories.  that  the  answers,  if  given  in  the  affirma- 
tive, will  shew  that  the  execution  of  a  deed 
upon  which  the  defence  is  foundeil  was  ob- 
tained by  fraud.  Gitodman  v.  Uolroyd,  15  C. 
B.,  N.  S.  839. 


Sjjectment.] — A  tenant  withholding  possession 
of  demised  premises  after  the  termination  of  his 
lease,  and  aefending  an  action  of  ejectment  by 
his  lessor,  will  not  be  allowed  to  administer  in- 
terrogatories to  him  which  seek  to  ascertain  the 
fact  that  the  title  of  the  latter  has  expired. 
Walleny,  Forrest,  7  L.  R.,  Q.  B.  239  ;  41  L.  J., 
Q.  B.  96  ;  26  L.  T.  290. 

In  an  ejectment  for  overholding,  on  the  ex- 
piration of  a  lease  for  three  lives  and  forty-one 
years  from  the  death  of  the  survivor,  where  the 
point  in  dispute  was  when  one  of  the  lives  in  the 
lease  had  died,  the  plaintiffs  were  permitted  to 
interrogate  the  defendants  as  to  the  date  of  the 
death  of  the  cestni  que  vie,  and  also  as  to  the 
reputation  in  the  family  on  the  subject.  Bead 
V.  MJemu'tt,  6  Ir.  R.,  C.  L.267. 

In  ejectment  on  the  title,  the  court  will  allow 
the  defendant  to  exhibit  interrogatories  to  the 
plaintiff  as  to  the  links  through  which  he  claims 
to  be  heir.  Kettlewell  v.  Dyson-,  9  B.  &  S.  300  ; 
18  L.  T.  285  ;  16  W.  R.  851. 

Semble,  however,  that  the  plaintiff  will  not  be 
allowed  to  exhibit  similar  interrogatories  to  the 
defendant.    lb, 

A  defendant  held  a  dry  dock  and  premises  of 
the  plaintiff  under  a  lease,  which  contained  a 
proviso  empowering  the  plaintiff,  if  he  should  be 
desirous  of  building  on  the  premises  and  of 
closing  the  dock,  "  and  should  bon&  fide  deter- 
mine so  to  do,"  to  put  an  end  to  the  demise  by 
giving  notice  in  the  way  therein  provided  for. 
The  plaintiff  having  put  an  end  to  the  demise  by 
giving  notice  according  to  this  pro\'iso,  and 
brought  ejectment,  the  defendant  was  allowed, 
with  the  view  of  testing  the  bon&  fides  of  the 
plaintiff's  intention  to  build,  to  interrogate  the 
plaintiff  as  to  whether  he  had  obtained  from  his 
lessors,  the  freeholders,  any  licence  or  authority 
to  close  the  dry  dock  and  to  build  thereon.  Winn 
V.  Bose,  36  L.  J.,  C.  P.  306. 

The  statute  applies  to  actions  of  ejectment. 
Flitcroft  or  Flitchcroft  v.  JFletchcr,  11  Ex. 
543  ;  25  L.  J.,  Ex.  94  ;  2  Jur.,  N.  S.  191. 

A  defendant  in  ejectment  is  entitled  to  interro- 
gate the  plaintiff  as  to  the  character  in  which  he 
sues  and  the  nature  of  the  pedigree  on  which  he 
relies,  and  as  to  links  through  which  plaintiff 
claims  to  be  heir.    lb.    s'^e  18  L.  T.  285. 

A  defendant  in  ejectment  may  be  allowed  to 
deliver  interrogatories  to  the  plaintiff  as  to  the 
character  or  right  or  title  under  which  he  claims 
to  be  entitled  to  the  premises  claimed  by  him  in 
the  action ;  yet  the  defendant  in  ejectment  can- 
not be  ordered  to  answer  interrogatories  of  a 
similar  character  on  the  |)art  of  the  plaintiff. 
Iforton  V.  Bott,  2  H.  &  N.  249  ;  26  L.  J.,  Ex. 
267  ;  3  Jur.,  N.  S.  568.  See  this  case  referred  to 
in  Lyell  v.  Kennedy,  8  App.  Cas.  217  ;  52  L.  J., 
Ch.  385  ;  48  L.  T.  585  ;  31  W.  R.  618— H.  L. 
(E.). 

A  defendant  in  ejectment  caimot  obtain  an 
order  to  administer  interrogatories  to  the  plain- 
tiff upon  a  common  affidavit.  Such  affidavit 
must  allege  special  circumstances.  Pearson  v. 
Turner,  16  C.  B„  N.  S.  157  ;  33  L.  J.,  C.  P.  224  ; 
10  Jur.,  N.  S.  731  ;  10  L.  T.  461  ;  12  W.  R.  801. 

In  ejectment  by  landlord  against  lessee  to  re- 
cover possession  of  premises,  and  enforce  a  for- 
feiture by  reason  of  his  having  underlet,  the  court 
will  not  allow  the  landlonl  to  deliver  interroga- 
tories to  the  lessee  where  the  answers  might  sub- 
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ject  him  to  a  foifeitore  of  his  interest.  I^e  v. 
Butterfield,  5  B.  &  S.  829 ;  11  L.  T.  448  ;  13  W. 
R.178. 

In  ejectment  a  defendant  will  not  be  allowed 
to  deliver  interrogatories  inquiring  into  the  title 
upon  which  the  claimant  relies,  unless  it  is  made 
to  appear  that  the  defendant  is  ignorant  of  the 
nature  of  the  claim  which  the  claimant  intends 
to  set  up,  and  is  unable  otherwise  to  prepare  his 
defence.  Stoatey.  Hew,  14  C.  B.,  N.  S.  209  ;  32 
L.  J.,  C.  P.  160 ;  11  W.  R.  595. 

In  ejectment  on  a  forfeiture  for  breaches  of 
the  conditions  in  a  leasie,  the  court  granted  leave 
generally  to  deliver  interrogatories  to  the  defen- 
<iant  as  to  the  existence  of  the  lease  and  the  ex- 
tent of  the  demised  premises,  subject  to  any  ob- 
jection, if  valid,  which  might  be  taken  by  him  to 
answering  any  of  the  interrogatories  when  ad- 
ministered, on  the  ground  of  their  tending  to  dis- 
close a  forfeiture  of  his  estate.  Chegtev  v.  Wort- 
ley,  17  C.  B.  410 ;  25  L.  J.,  C.  P.  117  ;  2  Jur.,  N. 
S.  287. 

Although  interrogatories  as  to  the  means  by 
which  a  defendant  proposes  to  establish  an  ad- 
verse title  to  a  hereditament,  are  not  admissible, 
yet  interrogatories  seeking  only  to  ascertain  the 
character  of  his  title  and  the  quality  of  his  pos- 
session may  be  allowed.  Toicne  v.  Cock*,  9  L. 
R.,  Ex.  45  ;  43  L.  J.,  Ex.  41. 

The  rector  of  a  parish  claimed  in  an  action  for 
money  had  and  received  against  the  patron  of 
the  living,  one-half  of  the  rent  of  the  churchyai-d 
and  of  the  tithe  rent-charge  which  had  been  re- 
ceived by  the  patron  since  his  induction.  Thjs 
defendant  having  pleaded  a  title  by  prescription, 
and  also,  as  to  the  rent-charge,  an  agreement 
under  6  &  7  Will.  4,  c.  71,  whereby  it  was  agreed 
that  the.  tithes  should  be  commuted,  and  that 
the  substituted  rent-charge  should  be  received 
in  equal  shares  by  the  then  rector  and  himself, 
the  plaintiff  was  permitted  to  administer  interro- 
gatories as  to  the  period  for  which  the  defen- 
dant and  his  predecessors  had  received  the  rents 
and  tithes,  or  tithe  rent-charge,  and  as  to  the 
circumstances  under  which  they  had  so  received 
them.    Ih, 

Bill  of  Lading.] — Barley  was  consigned  by  A. 
to  B.,  and  was  delivered  by  the  shipowners  to  B. 
without  production  of  the  bill  of  lading.  The 
plaintiffs  (who  were  B.*s  bankers),  as  indoi'sees 
of  the  bin  of  lading  from  him,  three  months 
afterwards  (B.  having  in  the  meantime  become 
bankrupt)  brought  trover  against  the  ship- 
owners. Upon  an  affidavit  suggesting  that  the 
bill  of  lading  was  indorsed  to  the  plaintiffs  after 
the  delivery  of  the  barley  to  B.,  or  that  they, 
having  the  bill  of  lading  in  their  possession, 
knowingly  suffered  the  rfiipowners  to  deliver 
the  barley  to  B. ;  the  court  allowed  interroga- 
tories to  be  administered  to  the  plaintiffs  as  to 
the  time  when  and  the  circumstances  under 
which  the  indorsement  of  the  bill  of  lading  to 
them  took  place.  Derby  Commercial  Bank  v. 
Luwuden,  5  L.  R.,  C.  P.  107  ;  39  L.  J.,  C.  P.  72  ; 
21  L.  T.  673  ;  18  W.  R.  526. 

libeL] — A  defendant  interrogated  whether  he 
is  the  publisher  of  the  newspaper  in  which  the 
libel  appears  is  protected  from  answering,  on  the 
groond  that  he  might  criminate  himself,  since 
32  k  33  Vict  c.  24,  abolishes  the  statutory  de- 
claration as  to  the  publisher,  and  re-enacts  6  & 
7  WilL  4,  c.  76,  8.  19,  which  provides  for  the 


discovery  of  the  publisher  by  bill,  and  his  sub- 
sequent protection  in  other  proceedings.  Bow- 
den  V.  AlUfi,  39  L.  J.,  C.  P.  217 ;  22  L.  T.  342  ; 
18  W.  R.  695. 

To  an  action  for  libel,  in  sending  to  the  Times 
newspaper  a  libellous  extract  from  a  letter,  the 
defendant  pleaded  the  general  issue  and  a  justi- 
fication ;  a  judge,  upon  the  usual  affidavit,  al- 
lowed the  plaintiff  to  administer  to  the  defen- 
dant the  following  interrogatory  ;   "  Did    you 
write  and  send  to  the  Times,  for  publication, 
a  letter  signed  Z.,  accompanied  by  what  pur- 
ported to  be  an  extract  from  the  letter  from  a 
Halifax  merchant?"     The  defendant  had  ob- 
tained a  commission  to  Nova  Scotia  to  examine 
witnesses  upon  an  affidavit  which  stated  that 
the  extract  was  from  a  letter  he  had  received 
from  a  person  in  Nova  Scotia  with  whom  he  had 
since  communicated,  and  on  whose  information, 
believing   the    statement    to  be  true,  he  had 
pleaded  a  .justification,  in  support  of  which  it 
was  necessary  to  examine  witnesses    in   Nova 
Scotia.    This  affidavit  was  not  before  the  judge, 
bat  it  did  not  appear  whether  the  facts  had  or 
had  not  been  stated  to  him.    On  a  motion  to  set 
aside  the  order  allowing  the  interrogatory : — 
Held,  that  whether  such  an  interrogatory  should 
be  allowed  or  not  was  a  matter  for  the  discre- 
tion of  the  judge,  with  which  the  court  would 
not  interfere  unless  he  was  shewn  to  have  been 
clearly  wrong;  and  that  though  some  special 
circumstances  should  be  shewn  to  the  judge  be- 
fore he  would  be  justified  in  allowing  such  an 
interrogatory,  yet  the  circumstances  appeared  to 
be  sufficiently  special,  and  were,  at  any  rate,  not 
shewn  not  to  be  so.    In  man  v.  Jenkhi*,  5  L.  R., 
C.  P.  738  ;  39  L.  J.,  C.  P.  258  ;  22  L.  T.  659  ;  18 
W.  R.  897. 

In  an  action  for  libel  a  judge  refused  to  allow 
interrogatories  to  be  administered  to  the  defen- 
dant, the  object  of  the  plaintiff  being  to  rebut 
the  possible  defence  of  privilege  by  proving 
malice  in  the  defendant : — Held,  that  the  re- 
fusal was  right.    DavU  v.  Gray,  30  L.  T.  418. 

Interrogatories  in  libel  will  not  be  allowed 
where  the  answers  would  enable  the  plaintiff  to 
abandon  the  civil  and  institute  criminal  proceed- 
ings against  the  defendant.     Ih, 

The  discretion  vested  in  a  judge  will  not  be 
reviewed  by  the  court  except  on  very  strong 
grounds.    Ih. 

In  oi-der  to  be  able  to  interrogate  a  defendant 
as  to  the  contents  of  an  alleged  libel,  it  is  neces- 
sary that  the  plaintiff  should  shew,  first,  that 
defamatory  matter  has  been  published ;  and, 
secondly,  that  he  has  been  injured  thereby. 
Stein  V.  Tahor,  31  L.  T.  444. 

The  plaintiff  in  leaving  the  employ  of  the  de- 
fendant, at  whose  school  he  had  acted  as  German 
master,  was  furnished  by  the  defendant  with  a 
testimonial  describing  him  as  "an  able  pains- 
taking master,"  who  had  always  "conscien- 
tiously fulfilled  all  the  duties  which  had  de- 
volved upon  him."  Upon  the  strength  of  this, 
among  other  testimonials,  the  plaintiff  was  ap- 
point«l  private  secretary  to  R.  The  defendant, 
hearing  of  the  appointment,  wrote  a  letter  to 
R.'s  wife,  withdrawing  the  testimonial,  where- 
upon R.  dismissed  the  plaintiff,  without  other 
caase  assigned  : — Held,  that  the  plaintiff  could 
not  interrogate  the  defendant  as  to  the  contents 
of  the  letter  to  R.'s  wife.    Ih. 

In  an  action  for  libel,  the  plaintiff  interrogated 
the  defendant  as  to  the  contents  of  a  written 
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commnni cation  made  by  the  defendant,  a  justice 
of  the  peace,  to  the  lords  commissioners  of  the 
great  seal,  concerning  the  plaintiff,  who  was  also 
a  justice  of  the  peace  ;  itxe  defendant  by  his 
answer  admitted  that  he  had  made  a  privileged 
communication  concerning  the  plaintiff  to  the 
lords  commissioners,  but  declined  to  answer  as 
to  its  contents :  the  court,  in  the  exercise  of  its 
judicial  discretion,  refused  to  compel  the  defen- 
dant to  answer  the  interrogatory.  Fitzgihhon  v. 
Greer,  9  Ir.  R.,  C.  L.  294. 

If,  in  an  action  for  libel,  the  plaintiff  puts  an 
interrogatory  to  the  defendant  as  to  the  contents 
of  an  existing  written  document,  which  he  ob- 
jects to  answer  upon  the  ground  of  the  document 
being  a  privileged  communication,  the  defen- 
dant's proper  course  is  to  move  to  discharge  the 
order  allowing  the  interrogatory  to  be  put. 
Ih. 

In  an  action. for  libel  alleged  to  be  contained 
in  a  letter,  which,  since  it  had  been  received  by 
the  person  to  whom  it  had  been  addressed,  had 
been  returned  to  and  was  in  the  possession  of 
the  defendant  who  had  wiitten  it,  the  plaintiff 
applied  at  chambers  for  inspection  of  such 
letter,  in  order  to  enable  him  to  declare  in  the 
action.  The  judge  made  an  order  for  such  in- 
spection, uix)n  the  defendant  declining  to  make 
an  affidavit  that  the  production  of  the  letter 
would  tend  to  criminate  her  : — Held,  that  the 
judge  had  no  power  to  make  such  order,  in- 
asmuch as,  although  the  plaintiff  might  have 
obtained  such  inspection  if  he  had  proceeded 
under  the  C.  L.  P.  Act,  1854,  s.  50,  he  was  not 
entitled  to  it  under  14  &  16  Vict.  c.  99,  s.  6 
(under  which  the  application  must  be  con- 
sidered as  made),  as  a  court  of  equity  would 
not  have  granted  discovery  in  this  case,  and  the 
power  of  the  common  law  courts  under  that  sec- 
tion is  limited  to  cases  in  which  discovery  could 
have  been  obtained  in  equity,  and  that  section  is 
not  altered  or  extended  by  the  C.  L.  P.  Act, 
1854,  8.  60.  Hill  V.  Campbell,  10  L.  R.,  C.  P. 
222  ;  44  L.  J.,  C.  P.  97  ;  32  L.  T.  59  ;  23  W.  R. 
336. 

In  an  action  of  libel  an  application  was  made, 
no  application  having  been  previously  made  for 
discovery,  for  inspection  of  a  letter  written  by 
the  defendant  saia  to  contain  the  libel ;  the  de- 
fendant refused  to  state  on  oath  that  the  produc- 
tion of  the  letter  would  tend  to  criminate  her : — 
Held,  that  such  an  application  could  only  be 
made  under  14  &  15  Yict.  c.  91,  s.  6,  and  that  as 
inspection  under  that  section  was  confined  to 
cases  in  whicli  discovery  would  be  given  in 
equity,  the  fact  that  a  court  of  equity  would  not 
in  such  a  case  give  discovery,  prevented  the 
common  law  courts  from  granting  the  inspection 
desired.     Ih. 

In  an  action  for  libel,  on  an  affidavit  that  the 
libel  was  in  a  printed  handbill  to  which  there 
was  no  printer's  name  ;  that  the  plaintiff  could 
not  ascertain  who  was  the  printer,  and  that  the 
defendant  had  been  seen  with  a  person  who 
affixed  some  of  the  handbills,  and  was  also  seen 
posting  one  himself,  the  court  allowed  interro- 
gatories to  be  administered  to  the  defendant  as 
to  whether  he  had  not  been  instrumental  in 
])rinting  and  publishing  the  libel.  Grenifield  v. 
Beay,  10  L.  R.,  Q.  B.  217 ;  44  L.  J.,  Q.  B.  81  ; 
31  L.  T.  75(5  ;  23  W.  R.  732. 

An  alleged  ]ibcl  was  contained  in  a  printed 
notice  or  handbill,  on  which  the  name  of  the 
printer  did  not  appear.    The  defendant  had  been 


seen  with  the  person  who  distributed  the  notices* 
and  had  himself  posted  up  one  of  them.  On  an 
application  to  aaminister  interrogatories  to  him 
directed  to  ascertain  if  and  to  what  extent  he 
gave  instructions  for  the  printing  and  circulation 
of  the  handbills  -.—Held,  that  the  special  circum- 
stances took  the  case  out  of  the  ordinary  rule 
that  interrogatories  which  tend  to  criminate 
will  not  usuSly  be  allowed  in  an  action  of  libeL 
Ih, 

Slander.] — The  court,  in  the  exercise  of  its 
discretion,  refused  to  allow  a  plaintiff  in  an 
action  for  slander,  where  the  alleged  slander 
consisted  of  various  and  wide  imputations,  to 
deliver  interrogatories,  interrogating  the  de- 
fendant as  to  whether  he  had  spoken  the 
words,  or  any  anji  what  other  words  con- 
veying similar  imputations,  and  when,  where, 
and  to  whom  he  had  spoken  them.  Stem  v. 
Sevastomlo,  14  0.  B.,  N.  S.  737  ;  32  L.  J.,  C.  P. 
268  ;  10  Jur.,  N.  S.  317  ;  8  L.  T.  638  ;  11  W.  R. 
862. 

In  an  action  for  slander  a  defendant  may  be 
compelled  to  answer  interrogatorie*  as  to  the 
words  uttered,  if  it  is  made  out  to  the  satisfac- 
tion of  the  court  that  the  plaintiff  cannot  other- 
wise obtain  redress.  Atkinson  v.  Foibroohf,  1 
L.  R.  Q.  B.  628  ;  35  L.  J.,  Q.  B.  182  ;  12  Jur., 
N.  S.  810  ;  14  L.  T.  563  ;  14  W.  R.  832. 

negligence.] — A  passenger  on  a  railway,  having 
Ijeen  hurt  by  a  train,  was  accompanied  to  her 
home  by  two  of  the  company's  servants  under 
the  direction  of  a  third,  an  inspector.  Subse- 
quently bringing  an  action  for  damages  in 
respect  of  the  injury  received,  she  sought  to 
administer  interrogatories  to  the  company : — 
Held,  that  they  might  be  interrogated  as  to  the 
names  of  their  inspector,  of  their  other  servant 
who  accompanied  her  home,  and  of  the  driver  of 
the  engine  drawing  the  train  by  which  she  was 
a  passenger,  but  might  not  be  asked  whether 
any  of  the  servants  of  the  company  witnessed 
the  accident,  and,  if  so,  what  were  their  names. 
Potter  V.  Metropolitan  District  Railway  Com- 
jjany,  28  L.  T.  231. 

In  an  action  against  a  railway  company  for 
damages  sustained  by  a  passenger  from  a  colli- 
sion on  the  line  through  the  alleged  negligence 
of  the  company's  servants,  he  was  not  allowed, 
without  an  affidavit  disclosing  special  circum- 
stances, to  administer  interrogatories  to  the 
company  as  to  what  was  the  cause  of  the  acci- 
dent, or  as  to  whether  they  possessed  or  had  the 
care  of  that  with  which  the  train  came  into  col- 
lision. Becliertaisc  v.  Great  Western  Railway 
ami2jany,  6  L.  R.,  0.  P.  36 ;  40  L.  J.,  C.  P.  8  ; 
23  L.  T/808  ;  19  W.  R.  229. 

In  an  action  for  injury  by  the  alleged  negli- 
gence of  the  defendant  the  court  will  not  allow 
interrogatories  to  be  administered  to  the  plain- 
tiff as  to  the  circumstances  under  which  the 
accident  happened,  the  extent  of  injury,  the 
medical  attendance,  and  charges  for  it  Pep- 
piatt  V.  Smith,  3  H.  &  €.  129  j  33  L.  J.,  Ex. 
239  ;  11  L.  T.  139. 

In  Valuation.] — A  defendant  was  engaged  as 
valuer  on  the  part  of  the  plaintiff  to  ascertain 
the  sum  to  be  paid  by  the  latter  on  the  purchase 
of  the  goodwill  of  a  business.  In  an  action 
against  him  for  alleged  negligence  and  want  of 
reasonable  skill  in  the  conduct  of  the  valuation : — 
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Held,  that  the  plaiutiff  was  entitled  to  iuterro- 
gate  him  aa  to  the  basis  of  his  yalaation.  Turner 
V.  Gcmlden,  9  L.  R.,  C.  P.  57. 

FalM  BepreMBtation.] — Interrogatories,  in  an 
action  for  a  false  and  fraudulent  representation 
on  the  sale  of  a  business.  Blight  v.  QoodcUffey 
18  C.  B.,  N.  S.  757. 

SedvotioiL] — ^In  an  action  for  seduction,  the 
plaintiff  may  interrogate  the  defendant  as  to 
whether  he  had  not  had  connexion  with  the 
danghter,  whether  he  had  not  been  informed  by 
her  that  she  was  pregnant  by  him,  whether  he 
was  not  the  father  of  her  child,  whether  he  had 
not  offered  to  maintain  the  child,  and  whether 
he  had  not  stated,  in  the  presence  of  other 
persons,  that  he  had  no  reason  to  believe  she  had 
had  connexion  with  any  other  man.  Hodsoll  v. 
Ihylor,  9  L.  R.,  Q.  B.  79  ;  43  L.  J.,  Q.  B.  14  ;  29 
L.  T.  534  ;  22  W.  R.  89. 

In  an  action  for  seduction  it  is  not  allowable 
to  interrogate  the  defendant  as  to  his  present 
means  or  what  property  he  is  possessed  of.  But 
it  is  allowable  to  interrogate  him  with  a  view  of 
obtaining  admissions  from  him  as  to  his  haying 
had  sexual  intercourse  with  the  plaintiff's 
daughter.    lb. 

Trespaif.] — In  an  action  of  trespass  to  a  several 
fishery  the  plaintiff  was  allowed  to  interrogate 
the  defendant  before  defence  filed,  for  the  pur- 
jKjee  of  ascertaining  whether  the  defendant,  or 
any  person  authorized  by  him,  had  fished  in  the 
waters  over  which  the  several  fishery  was  claimed. 
Aehes&n  v.  Henry^  5  Ir.  R.,  C.  L.  496. 

By  CompaniM  againit  Shareholders.] — Inter- 
rogatories were  allowed  to  be  delivered,  on  behalf 
of  a  company  suing  for  calls,  to  a  defendant, 
whom  they  sought  to  prove  to  be  a  shareholder, 
whether  he  had  executed  the  subscription  con- 
tract of  the  company,  the  company  having  made 
out  a  primA  facie  case  of  its  loss ;  but  it  was 
made  pari  of  the  rule  that  the  answers  were  not 
to  be  used  at  nisi  prius  unless  the  loss  was 
proved.  WolterhamvUm  Watertcorks  Company 
y.  Hawkxford,  5  C.  B.,  N.  S.  703  ;  28  L.  J.,  C.  P. 
198  ;  5  Jur.,  N.  S.  736. 

In  Interpleader  iMnet.] — ^Interrogatories  may 
be  delivered  in  an  interpleader  issue.  White  v. 
Watts,  12  C.  B..  N.  S.  267  j  31  L.  J.,  0.  P.  381  ; 
e  L.  T.  387. 


d.  Form. 

IHseretion  of  Jndge.] — When  interrogatories 
appear  to  a  judge  to  be  framed  carelessly,  and 
with  too  much  latitude,  so  as  in  reality  to 
throw  upon  him  the  trouble  of  settling  them,  he 
is  not  bound  to  select  the  one  or  two  which  ho 
may  think  proper  and  to  reject  the  others  only, 
bat  in  sending  the  whole  of  them  back  to  be  re- 
formed, he  exercises  a  reasonable  discretion  with 
which  the  court  will  not  interfere.  Phillips  v. 
Lewiii,  34  L.  J.,  Ex.  37  ;  11  L.  T.  612. 

The  court  or  a  judge  at  chambers  ought  not  to 
settle  interrogatories  for  parties.  If,  therefore, 
a  series  of  interrogatories  proposed  to  be  de- 
livered is  improperly  drawn,  or  asks  too  much, 
the  court  or  judge  ought  to  refuse  the  whole, 
even  though  some  of  them  may  be  unobjection- 


able. Rohson  V.  Crawley  or  Cooke ^  2  H.  &  N. 
766  ;  27  L.  J.,  Ex.  151  ;  4  Jur.,  N.  S.  75. 

This,  however,  must  not  be  taken  so  strictly  as 
to  mean  that  the  court  or  a  judge  will  not  alter 
a  word  here  or  there,  or  the  like,  in  order  to  ren- 
der perfect  a  series  of  interrogatories  correctly 
drawn  in  general,    lb. 

The  court  will,  on  a  rule  to  allow  a  party  to 
exhibit  interrogatories^  determine  any  question 
of  principle  as  to  the  right  to  exhibit  them,  but 
will  leave  the  particular  form  of  tjj^em  to  be 
settled  at  chambers.  Zarifi  v.  Tliornton,  26  L, 
J.,  Ex.  214  ;  3  Jur.,  N.  S.  92. 

A.  instructed  B.,  as  his  broker,  to  purchase 
goods  for  him,  which  B.  did,  and  delivered  to  A. 
a  bought  note.  A.  paid  the  purchase-money,  and 
received  from  B.  a  delivery  order  for  the  goods, 
which  described  them  as  deliverable  to  B.  or  his 
assignees  by  indorsement,  and  was  indorsed  by 

B.  This  document  turning  out  to  be  null  and 
void,  A.  brought  an  action  against  B.  for  money 
received  to  his  use,  and  for  not  delivering  the 
goods.  The  court  gave  A.  leave  to  deliver  inter- 
rogatories to  B.,  with  the  view  of  ascertaining 
whether  he  entered  into  the  contract  as  agent  or 
principal,  and  if  as  agent,  for  whom,  and  by 
what  authority.     Ttidl  v.  Leash,  10  Ex.  704  ;  3 

C.  L.  a  317  ;  24  L.  J.,  Ex.  142 ;  1  Jur.,  N.  S. 
117. 

Form  and  extent  of  interrogatories  which  may 
be  exhibited  to  an  executor  upon  a  plea  of  plene 
administravit  Pech  v.  Nolan^  14  Ir.  C.  L.  R., 
App.  32. 

e.  Affidavit  to  obtain. 

'  Utility  of  Interrogation.] — ^The  court  or  a 
judge  should  exercise  the  discretion  given  by 
the  Common  Law  Procedure  Act,  1854,  s.  51,  so 
as  to  take  care  that  interrogatories  should  be 
useful  as  well  as  relevant.  Alexandra  (^New- 
port) Dock  Company  v.  Ellwt,  23  L.  T.  847. 

On  an  application  to  the  court  for  leave  to  ad- 
minister interrogatories  the  affidavit  must  shew, 
with  greater  particularity  than  is  always  requi- 
site at  chambers,  the  object  for  which  the  ques- 
tions are  to  be  asked.    lb. 

It  is  not  necessary  that  all  the  plaintiffs  should 
join  in  an  affidavit  to  ground  a  motion  for  liberty 
to  administer  interrogatories.  Read  v.  M^Jennett, 
6  Ir.  R.,  C.  L.  267. 

Though  there  is  no  rule  to  preclude  a  defen- 
dant from  being  allowed  to  deliver  interroga- 
tories to  the  plaintiff  before  he  has  pleaded,  yet 
if  he  seeks  to  be  allowed  to  deliver  them  before 
plea,  he  must  first  disclose  the  nature  of  his  de- 
fence, in  order  to  shew  that  the  interrogatories- 
are  for  the  purpose  of  supporting  such  defence. 
Gourley  v.  Plimsoll,  8  L.  R.,  C.  P.  362  ;  ^%  L.  J., 
C.  P.  244  ;  28  L.  T.  698  ;  29  L.  T.  130. 

Where,  therefore,  in  an  action  for  a  libel  the 
defendant  pleaded  a  justification  in  a  general 
form,  he  was  not  allowed  to  deliver  interrogatories 
to  the  plaintiff  until,  either  by  affidavit  or  by 
particulars,  he  had  first  disclosed  the  matters  on 
which  his  justification  was  founded.    lb. 

A  party,  applying  for  leave  to  deliver  inter- 
rogatories, must  shew  the  nature  of  his  case  so 
far  as  to  enable  the  judge  or  the  court  to  form 
an  opinion  on  the  propriety  of  the  proposed  in- 
terrogatories. Croom€S  V.  Morrison f  5  El.  &  Bl. 
984;  2  Jur.,  N.  S.  163. 

There  should  be  an  affidavit  verifying  the  in- 
terrogatories.   Jb, 
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Where  there  arc  several  defendants  the  court 
will  not  allow  the  plaintiff  to  administer  inter- 
rogatories to  them  unless  the  affidavits  upon 
which  the  motion  is  gprounded  contain  the  aver- 
ment that  the  plaintiff  has  a  good  cause  of 
action  against  all.  Doolin  v.  Dixon,  16  W.  R.  796. 

By  whom.] — The  facts  that  the  plaintiff  is,  and 
alwajs  has  been,  residing  in  England,  and  is  of 
very  advanced  years,  are  not  such  "  unavoidable 
circumstances  "  as  will  enable  the  court  to  dis- 
pense with  the  affidavit  of  the  plaintiff,  and  his 
agent  or  attorney,  and  to  act  upon  one  made  by 
the  plaintiff's  attorney  and  his  son,  who  has 
always  had  the  management  of  the  property  in 
question.  Adair  v.  SinqNtoUf  1  Jr.  R.,  C.  L. 
677. 

An  affidavit  in  support  of  an  application  by  a 
plaintiff  for  leave  to  deliver  interrogatories  to  the 
defendant,  must  shew  that  he  has  a  good  cause 
of  action  upon  the  merits.  Maj/  v.  JlawkhiJfy  11 
Ex.  210  ;  3  C.  L.  R.  895  ;  24  L.  J.,  Ex.  309  ;  1 
Jur.,  N.  8.  600. 

And  must  state  that  the  party  will  derive 
benefit  in  the  cause  from  the  discovery  which  he 
seeks.  But  where  a  party  sues  or  defends  in 
person,  an  affidavit  of  an  attorney  or  agent  will 
be  dispensed  with.  Oxlade  v.  Xortli^Ea-stem 
Bailtcay  Company ,  12  C.  B.,  N.  S.  350. 

The  affidavit  of  the  wife  and  the  attorney  of 
the  plaintiff  for  discovery  was  admitted,  under 
special  circumstances,  in  lieu  of  that  of  the 
party  himself.  Barnett  v.  Hooper,  1  F.  &  F, 
412,  467. 

In  an  action  by  an  attorney,  the  application 
was  made  upon  an  affidavit  of  the  plaintiff,  de- 
scribing him  as  attorney.  The  application  had 
been  heard  before  a  judge,  when  the  summons 
was  indorsed,  by  consent,  *'  Disallowed,  without 
prejudice  to  any  future  application  : "  the  objec- 
tion that  the  attorney  of  the  plaintiff  ou^t  to 
have  joined  in  the  affidavit,  not  having  been 
taken  at  chambers,  was  waived.  Whateley  v. 
Crawford,  5  El.  &  Bl.  709  ;  25  L.  J.,  Q.  B.  163  ; 
2  Jur.,  N.  S.  207. 

t.  At  what  Btaffe  of  Suit  obtain«ble. 

The  court  will  not  allow  a  defendant  to  deliver 
interrogatories  before  plea,  except  under  special 
circumstances,  as  for  instance,  where  he  makes 
out  a  case  of  urgent  necessity.  Martin  v.  Heni' 
mififf,  10  Ex.  478 ;  24  L.  J.,  Ex.  3  ;  18  Jur.  1002. 
But  interrogatories  were  allowed  to  be  adminis- 
tered to  a  defendant  immediately  after  declara- 
tion, with  leave  to  amend  the  breaches  assigned 
in  an  action  for  infringement  of  a  patent.  Jones 
v.  Piatt.  6  H.  &  N.  697  ;  30  L.  J.,  Ex.  365  j  7  Jur., 
N.  S.  978  ;  4  L.  T.  411 ;  9  W.  R.  696. 

After  appearance,  but  before  declaration,  the 
plaintiff,  not  knowing  the  pi-ecise  cause  of  action, 
applied  for  leave  to  administer  interrogatories,  in 
order  that  he  might  be  enabled  correctly  to  de- 
clare. The  court  refused  the  application.  Anon. 
or  Morris  v.  Parr,  6  B.&  S.  203  ;  34  L.  J.,  Q.  B.. 
95  ;  11  Jur.,  N.  S.  388  ;  11  L.  T.  706  ;  13  W.  R. 
337. 

A  summons  to  deliver  interrogatories  to  a  plain- 
tiff was  heard  in  Michaelmas  vacation,  when,  the 
judge,  having  disallowed  some,  the  defendant's 
counsel,  on  the  last  day  of  Hilary  Term,  moved 
for  a  rule  to  allow  them.  The  court,  in  order  to 
prevent  the  plaintiff  being  thrown  over  tlie 
spring  assizes,  made  it  part  of  the  rule  that  it 


should  not  operate  as  a  stay  of  proceedings. 
Zariji  v.  Thornton,  26  L.  J.,  Ex.  214 ;  3  Jur.,  N.  S. 
92. 

The  court  will  allow  interrogatories  to  be  de- 
livered by  a  plaintiff,  after  the  defendant  has 
pleaded,  without  a  special  affidavit.  James  v. 
Barnes,  17  C.  B.  596  ;  25  L.  J.,  C.  P.  182. 

When  a  plaintiff  seeks  to  deliver  interrogatories 
before  a  declaration,  he  must,  for  this  purpose, 
do  more  than  produce  an  affidavit  in  the  terms 
prescribed  by  s.  2.  Croomes  v.  Morrison,  5  E1.& 
Bl.  984  ;  2  Jur.,  N.  S.  163. 

Bnle  for.] — The  rule  for  leave  to  deliver  inter- 
rogatories is  only  a  rule  to  shew  cause.  Th&l  t. 
TA'ask,  24  L.  J.,  Ex.  142  ;  1  Jur.,  N.  S.  47. 


ff.  Answer. 

Soffioienoy.] — The  answers  to  interrogatories 
may  be  insidBicient  by  reason  of  containing,  in 
addition  to  the  information  asked  for,  impertinent 
or  otherwise  objectionable  matter.  JPeytan  v. 
Ilarting,  9  L.  R.,  C.  P.  9  ;  43  L.  J.,  C.  P.  10 :  29 
L.  T.  478;  22  W.  R.61. 

An  order  directing  that  a  person  interrogated 
shall  be  orally  examined  as  to  the  matters  oon- 
oeming  which  he  has  refused  or  omitted  to  make 
an  affidavit,  is  sufficient.    lb. 

In  an  action  by  a  principal  against  his  agent, 
for  negligence  in  the  purchase  of  goocls  for  the 
principal,  the  agent  being  interrogated  touching 
certain  matters  connect^  with  such  purchase 
not  within  his  own  knowledge,  but  known  to  his 
partner  at  New  York,  declined  to  answer  on  the 
ground  of  ignorance  as  to  such  matters.  Further 
interrogatories  being  administered,  touching  the 
same  matters,  he  answered,  stating  that  since 
action,  certain  communications  had  passed  be- 
tween him  and  his  firm  at  New  York,  with  a  view- 
to  his  defence  to  the  action,  and  that  all  his  in- 
formation as  to  the  matters  in  question  was  de- 
rived from  such  communications,  and  submitting 
that  he  was  privileged  from  disclosing  such  com- 
munications : — Held,  on  an  application  to  the 
court  to  compel  him  to  make  further  answer  to 
the  interrogatories,  that  he  was  so  privil^edy 
and  that  the  application  must  be  refused.  ^f7- 
/i/w  V.  Bimth,  7  L.  R.,  C.  P.  287  ;  41  L.  J..  C.  P. 
Ill  ;  26  L.  T.  845  ;  20  W.  R.  630. 

Where  a  party  objects  to  the  sufficiency  of  the 
answers,  and  seeks  to  have  a  vivA  voce  examina- 
tion, he  must  apply  promptly,  Chester  v.  Wort* 
ley,  18  C.  B.  239. 

The  jurisdiction  of  the  court,  in  case  of  omis- 
sion without  just  cause  to  answer  sufficiently 
written  interrogatories,  to  direct  an  oral  examina- 
tion of  the  interrogated  party,  as  it  is  a  jurisdic- 
tion to  be  exercised  at  the  discretion  of  the  court, 
will  be  exercised  with  caution,  and  with  due  re- 
gard to  the  nature  and  circumstances  of  the 
action.    Sicift  v.  JVvn,  26  L.  J.,  Ex.  365. 

Where  a  party  was  sued  as  administrator,  and 
answered  to  written  interrogatories  that  he  had 
not  taken  out  administration  in  this  country,  nor 
administered  nor  intermeddled  with  any  of  the 
effects  in  this  country,  the  court  refused  a  rule 
that  he  should  be  orally  examined,  there  being 
no  affidavit  in  support  of  the  application,  although 
he  shewed  cause  in  the  first  instance,  and  waived 
the  objection.    lb. 

Where  a  party  has  substantially  answered  in- 
terrogatories, but  there  are  defects  or  flaws  in  any 
of  his  answers  which  render  them  formally  in- 
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Fufficient,  but  which  the  court  has  no  reason  to 
think  were  intentional,  the  proper  course  is  to 
apply  to  have  them  amended  at  chambers  ;  and  a 
rale  for  his  oral  examination  will  be  discharged, 
and  the  costs  will  be  made  his  costs  in  the  cause. 
Bender  v.  Zimmerman,  29  L.  J.,  Ex.  244. 

If  a  party  does  not  answer  interrogatories  in 
due  time,  but  the  court  sees  that  (although  there 
is  in  strictness  no  sufficient  excuse)  there  has  been 
no  intention  to  disobey  the  court,  and  the  answers 
are  ready  for  delivery,  a  rule  for  an  attachment 
will  not  be  made  absolute.  Wiiidle  v.  Lan>e,  29 
L.  J.,  £x.  245. 

When  a  defendant  has  to  answer  interroga- 
tories in  support  of  the  plaintifTa  right  of  action, 
he  cannot  excuse  himself  from  answering  by 
swearing  to  some  matter  of  fact  which  involves 
the  existence  of  the  right  of  action  ;  for  that  is 
the  very  question  to  be  tried  upon  the  whole  of 
the  evidence,  and  upon  his  answers  to  the  inter- 
rogatories.    Geary  v.  Buxtm,  29  L.  J.,  Ex.  280. 

Oral  Examination.] — ^\Vhere  a  party  has  neg- 
lected to  answer  at  all  'nnthout  just  cause,  it 
may  be  advisable  to  apply  for  an  order  for  his 
oral  examination,  Instead  of  proceeding  by  way 
of  attachment  for  contempt,  at  all  events,  where 
there  is  a  question  whether,  by  reason  of  illness, 
or  on  account  of  co-parties  to  the  action  having 
safBciently  answered,  or  other^iise,  the  neglect 
is  not  altogether  without  just  cause,  and  certainly 
is  not  wilful  or  contumacious  in  the  sense  of  a 
defiance  of  the  authority  of  the  court.  Turh  v. 
Syne,  27  L.  J.,  Ex.  54. 

The  rule  for  an  oral  examination  is  only  nisi  in 
the  first  instance.    Ih. 

A  defendant  having  answerexl  interrogatories 
in  a  voluminous  manner,  introducing  many  ad- 
ditional and  irrelevant  topics  to  those  contained 
in  the  interrogatories,  the  judge  made  an  order 
directing  him  to  appear  and  answer  orally  before 
the  master,  under  the  C.  L.  P.  Act,  1854,  s.  53  : 
— ^Held,  that  where  the  answers  contained  such 
an  amount  of  irrelevant  matter  as  to  amount  to 
an  impertinent  excess,  the  section  was  applicable. 
Peytim,  v.  Harting,  9  L.  R.,  C.  P.  9  ;  43  L.  J., 
C.  P.  10  :  29  L.  T.  478  ;  22  W.  R.  61. 

In  making  an  order  under  that  section,  it  is 
not  necessary  to  specify  in  detail  the  points  as  to 
which  an  oral  examination  is  to  take  place.    Ih, 

The  C.  L.  P.  Act,  1854,  s.  46,  enacts  that  upon 
the  hearing  of  any  motion  or  summons,  it  shall 
be  lawful  for  the  court  or  a  judge  at  their  or  his 
discretion  from  time  to  time  to  order  the  produc- 
tion of  documents  or  the  oral  examination  of 
witnesses,  before  such  court  or  judge  or  before  a 
master  : — Held,  that  the  terms  '*  hearing  of  any 
motion  "  included  the  application  for  a  rule  nisi, 
and,  consequently,  that  an  order  for  the  exami- 
nation of  witnesses  might  be  made  upon  a  motion 
for  an  attachment  against  a  defendant  for  not 
answering  interrogatories.  Morgan  \,  Alexander, 
10  L.  R.,  C.  P.  184  ;  44  L.  J.,  C.  P.  167  ;  32  L.  T. 
34;  23  W.  R.  321. 

C.  and  P.  contracted  with  a  company  to  con- 
struct a  railway  in  Tasmania,  receiving  as  part 
payment  the  g^reater  part  oi[  the  share  capital  of 
the  company.  The  plaintiff,  as  executor,  claimed 
payment  for  surveys  alleged  to  have  been  i>er- 
formed  by  his  testator  for  the  company  in  1870 
and  1871,  and  he  had  sued  C.  and  P.,  as  well  as 
the  company,  in  respect  of  such  claim.  Interro- 
gatories administered  to  the  company,  with  the 
view  of  ascertaining  their  relations  with  the  tes- 


tator, were  answered,  but  quite  insufficiently,  by 
the  secretary  of  the  company,  who  had  not 
become  such  secretary  until  March,  1872.  Those 
persons  who  had  been  directors  of  the  company 
m  1870  and  1871  had  ceased  to  be  such  directors, 
and  the  present  directors  had  no  personal  know- 
ledge of  the  transactions  forming  the  subject- 
matter  of  the  action.  It  was  by  the  court  ordered 
that  C.  and  P.  should  be  orally  examined,  and 
produce  all  documents  in  their  possession  having 
reference  to  the  motion,  and  that  the  decision  in 
the  motion  should  stand  over  until  the  result  of 
such  oral  examination  should  be  ascertained^ 
Moline  v.  Tasmanian  Railway  Company,  32  L.  T» 
828.  See  CoeJterell  v.  Van  Diemen's  Land  Covi-^ 
pany,  16  0.  B.  256  ;  3  C.  L.  R.  789. 

Attaohment.] — When  a  rule  had  been  granted,, 
calling  on  a  defendant  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  not 
answering  interrogatories,  the  clerk  to  the  plain> 
tiffs  attorney  swore  that  on  his  calling  at  the 
defendant's  residence  he  was  told  he  was  within, 
but  would  see  no  one  ;  and  that  on  its  being  ex- 
plained  ^that  the  object  was  to  serve  him  with 
the  rule,  he  was  heard  to  say  that  it  would  not 
be  seen,  for  that  the  plaintiff  had  got  him  tight 
enough.  The  court  was  of  opinion  that  the  con> 
tempt  was  complete  on  his  neglecting  to  answer- 
the  interrogatories  within  the  time  mentioned  in 
the  statute,  and  made  the  rule  absolute  witiiout 
requiring  personal  service.  Seajield  QLord)  v.. 
Pratty  5  L.  T.  674. 

A  rule  for  an  attachment  for  disobedience  of 
the  order  for  not  answering  interrogatories  may 
be  granted  on  the  application  of  a  party  in- 
terested in  the  suit  in  which  the  order  was  made,, 
though  he  is  not  the  person  upon  whose  ap^ca> 
tion  it  was  granted  originally.  Madrid  Bank 
V.  JSatley,  2  L  R.,  Q.  B.  37 ;  36  L.  J.,  Q.  B.  15  ; 
15  L.  T.  292  ;  15  W.  R.  159. 

Jurisdiction.] — A  superior  court  has  jurisdic- 
tion under  the  Common  Pleas  at  Lancaster 
Amendment  Act  (32  &  33  Vict.  c.  37),  to  issue 
an  attachment  upon  the  omission  to  answer  in- 
terrogatories, ordered  by  the  prothonotary  in  an 
action  commenced  in  the  Lancaster  court.  Coston 
V.  JSlackhn-n,  8  L.  R.,  Q.  B.  54  ;  27  L.  T.  117. 

In  a  cause  in  the  Court  of  Common  Pleas  at 
Lancaster  an  order  was  granted  by  the  district 
prothonotaiyto  administer  interrogatories  to  the 
plaintiff  to  be  answered  within  ten  days.  The 
order  with  the  interrogatories  was  served  on  the 
plaintiff's  attorney ;  and  an  order  for  further  time 
to  answer  obtained  by  them.  The  interrogatories- 
not  having  been  answered  within  the  further 
time,  a  rule  was  obtained  in  the  Court  of  Queen's 
Bench  for  an  attachment  against  the  plaintiff,  on 
the  ground  that  he  had  by  not  an.swering  the  in- 
terrogatories been  guilty  of  a  contempt;  and 
that,  by  force  of  32  &  33  Vict.  c.  37,  ss.  6,  7,  and 
15,  the  proper  mode  of  proceeding  was  by  rule  in 
any  one  of  the  superior  courts.  On  cause  being 
shewn,  the  court  held  the  proceedings  regular,, 
and  made  the  rule  absolute.    lb. 

Waiver  of  Bight  to  have  them  answered.] — 

Interrogatories  having  been  delivered  to  a  de- 
fendant, in  an  action  of  detinue,  and  still  re- 
maining unanswered,  a  judge's  oider  was  made 
by  consent,  whereby  the  plaintiff  was  to  be  at 
liberty  to  sign  final  judgment  for  damages  and 
costs,  on  the  terms  that  execution  was  not  to 
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issue  If  the  goods  detained  were  delivered  up 
within  a  certain  time.  The  plaintiff  signed  final 
judgment,  and  the  goods  not  being  delivered  up, 
obtained  an  order  for  the  issue  of  execution  for 
return  of  the  chattels  detained.  An  application 
under  these  circumstances  having  been  made  for 
an  attachment  against  the  defendant  for  not 
answering  the  interrogatories : — Held,  that  the 
consent  to  the  final  judgment  was  an  abandon- 
ment by  the  plaintiff  of  his  right  to  have  the 
interrogatories  answered,  and  that  the  applica- 
tion must  therefore  be  refused.  Hayne  v.  Pratt, 
«  L.  R.,  C.  P.  105  ;  40  L.  J.,  C.  P.  119 ;  23  L.  T. 
S09  ;  19  W.  R.  437. 

Xxamined  Copy— Proof.] — In  an  action  by  the 
administratrix  of  a  wife  to  recover  a  sum  of  money 
from  the  defendant,  which  he  had  recovered  from 
a  third  person  to  bold  at  her  disposal,  in  order  to 
prove  the  amount,  the  plaintiff  offered  in  evidence 
an  examined  copy  of  his  answers  to  interrogatories 
in  a  previous  action  in  which  the  plaintiff  had 
sued  the  representative  of  the  husband,  but 
which  was  discontinued : — Held,  first,  that  the 
answers  were  admissible  without  proof  of  the  in- 
terrogatories. Fleet  V.  PerrinSy  3  L.  R.,  Q.  B. 
536 ;  37  L.  J.,  Q.  B.  233  ;  19  L.  T.  147  ;  9  B.  & 
S.  575. 

Held,  secondly,  that  an  examined  copy  of  the 
answers  was  admissible  without  proof  of  his  band- 
writing  to  the  original  answers.    Jb, 

At  Trial.] — ^When  interrogatories  have  been 
administered,  they  cannot  afterwards  be  used  on 
the  trial  with  a  view  to  contradict  the  person 
to  whom  they  were  administered,  on  ^jis  ex- 
amination in  court;  on  the  ground  that  such 
would  be  an  inquiry  into  the  client's  instructions 
to  his  attorney,  which  are  privileged  communica- 
tions.    Carwell  v.  Gees,  15  L.  T.  217. 

i.  OoatB, 

IHscretion.] — The  costs  of  orders  for  interro- 
gating the  opposite  party  are  in  the  discretion  of 
the  judge  making  the  order.  If  the  order  is 
silent,  they  will  not  be  allowed  as  costs  in  the 
cause  for  the  interrogating  party,  though  he  is 
successful.  Smith  v.  Great  Western  Itailway 
Companyy  6  El.  &  Bl.  405  ;  25  L.  J.,  Q.  B.  279  ; 
2  Jut.,  N.  S.  668. 
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1.  Vnlicensed  Placet  of  Entertainment, 

2.  Bawdy-hornet,  434. 

1.  Unlicensed  Places  of  Enteetainment. 

EiTect  of  10  Goo.  2,  c.  28.]— By  10  Geo.  2, 
c.  28,  all  places  for  the  exhibition  of  stage  enter- 
tainments must  be  licensed.  Rex  v.  Handy ,  6 
T.  R.  286. 

But  tumbling  is  not  an  entertainment  of  the 
-stage  within  the  meaning  of  that  statute.     Ih. 

26  Goo.  2,  c.  36.]— The  statute  extends 

to  houses  kept  for  the  purpose  of  private  danciug. 


not  to  public  places  only.  Clarhe  v.  Searle,  1 
Esp.  25. 

Taking  Monoy.] — And  it  is  not  absolutely 
necessary  that  the  party  who  keeps  the  house 
should  take  money  at  the  door.  Archer  r,  Wil- 
lin^riee,  4  Esp.  186. 

Oeoational  qbo.] — A  house  is  not  '^kept  for 
public  dancing  or  other  public  entertainment  of 
the  like  kind  "  within  the  25  Geo.  2,  c.  36,  s.  2, 
if  a  concert  to  which  the  public  is  admitted  on 
payment  of  money  is  given  on  one  day  in  the 
year,  although  the  house  may  be  used  on  other 
days  in  the  year  for  dramatic  entertainments 
under  a  licence  from  the  Lord  Chamberlain. 
Syers  v.  Cmiquett,  28  L.  T.  402  ;  21  W.  R.  524. 

But  a  mere  temporary  use  of  a  room  in  a 
public-house,  for  the  purpose  of  dancing  on  a 
particular  festival  or  occasion,  does  not  subject 
the  owner  to  the  penalty  of  the  statute.  tSkvtt 
V.  Lewis  J  5  Esp.  128. 

A  room  in  which  musical  performances  are 
regularly  exhibited,  though  it  is  not  kept  or 
used  solely  for  that  purpose,  is  within  the  statute, 
and  requires  a  licence.  Bellis  v.  Beal-e,  2  Esp. 
592. 

A  room  used  for  public  music  or  dancing  is 
within  the  statute,  although  it  is  not  exclusively 
used  for  those  purposes,  and  although  no  money 
is  taken  for  admission  ;  but  the  mere  accidental 
or  occasional  use  of  a  room  for  either  or  both 
those  purposes  will  not  be  within  the  statute. 
Gregory  v.  Tvffs,  6  C.  &  P.  271  ;  1  M.  &  Rob. 
313  ;  S,  P.,  Gregory  v.  Taremor,  6  C.  &  P.  281. 

Evidenctf'.] — Proof  that  there  is  nothing 

painted  on  the  house  denoting  that  it  is  licensed, 
is  sufficient  piimg  facie  evidence  in  an  action 
for  penalties  that  it  is  unlicensed.    Ih. 

In  an  action  to  recover  the  penalty  for  keeping 
an  unlicensed  house  for  public  dancing,  it  ap- 
peared that  music,  dancing,  &c.,  had  occasionally 
taken  place  at  the  defendant's  house  (a  public- 
house),  that  no  money  was  taken  by  him  for 
admission,  but  the  rooms  were  let  to  persons  who 
sold  tickets  and  received  money  for  admission 
at  the  door;  but  there  was  no  direct  evidence 
that  the  defendant  knew  of  this  practice : — 
Held,  that  there  was  evidence  to  go  to  the  jury 
of  a  keeping  of  the  house  by  the  defendant 
for  the  purposes  mentioned  in  the  statute,  and 
that  the  judge  was  wrong  in  directing  a  non- 
suit. Marks  V.  BenjamiUf  5  M.  &  W.  565  ;  3 
Jur.  1194. 

ITatnro  of  Entortainmont.] — A  local  act  in 
language  very  similar  to  25  Geo.  2,  c.  36,  s.  2, 
enacted  that  "no  house,  room,  or  other  place 
within  the  borough  shall  be  kept  or  used  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind "  without  a  licence  : — 
Held,  that  to  Ining  a  case  within  the  statute, 
the  music  and  dancing  must  be  an  essential  part 
of  the  entertainment,  and  not  merely  accessories 
to  it.  It  is  not  necessary  that  the  dancing  should 
be  by  the  public.  Qvaglieni  v.  Matthews,  6  B.  & 
S.  474  ;  34  L.  J.,  M.  C.  116 ;  11  Jur.,  N.  S.  636. 

Edncational  purpose.] — A  room  kept  by  a 
dancing-master  for  the  instruction  of  his  scholars 
and  subscribers,  and  to  which  persons  are  not 
indiscriminately  admitted,  is  not.  Bellis  v. 
Burghall,  2  Esp.  722. 
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Tayenk  and  Hotel.] — The  statute  extends  to 
licensed  taverns  and  hotels ;  and  it  is  no  defence 
that  the  company  frequenting  the  performances 
was  respectable,  or  that  the  admission  money 
was  not  received  for  the  benefit  of  the  keeper 
of  the  house.  Green  v.  Biftheroyd,  3  C.  &  P. 
471. 

Xefratliment  Boom.] — A.  kept  a  room  which 
was  used  as  a  sapper  room  and  place  of  general 
refreshment,  there  being  at  the  end  of  it  a  raised 
platform,  on  which  stood  a  piano,  and  where 
songs  were  constantly  smig.  Programmes  of  the 
performance  were  laid  about  in  different  parts 
of  the  room.  The  company  was  respectable, 
and  no  money  was  paid  for  admission,  nor  any 
extra  charge  made  for  the  articles  consumed 
there.  An  action  having  been  brought  for  a 
penalty  under  25  Geo.  2,  c.  36,  the  judge  directed 
the  jury  to  say  whether  the  room  was  used  for 
the  parpose  of  supplying  refreshments  in  the 
manner  of  an  hotel,  the  music  and  singing  being 
incidental  merely,  or  whether  it  was  used  prin- 
cipally for  musical  performances  ;  and  ultimately 
he  directed  them  to  consider  whether  the  room 
was  used  for  both  purposes,  in  which  latter  case 
the  informer  would  be  entitled  to  the  verdict. 
The  jury  found  that  the  room  was  used  for  the 
poTpoee  of  an  hotel  and  found  a  verdict  for  A. : 
— Held,  that  although  the  verdict  might  be 
against  the  evidence,  there  was  no  misdirection. 
itaU  V.  Green,  2  C.  L.  R.  427 ;  9  Ex.  247 ;  23 
1..  J.,  M.  C.  15. 

Held,  also,  that  it  would  have  been  a  misdirec- 
tion to  state  that  the  question  was,  whether  the 
keeping  the  room  as  an  hotel  was  the  princi|)al 
or  secondary  object.    lb. 

Where  a  room  above  the  bar  of  a  public-house 
was  used  for  music  and  dancing  every  night, 
although  no  payment  was  required,  and  there 
was  no  public  invitation  to  the  room,  the  keeper 
of  the  nouse  is  liable  to  the  penalty  of  100/. 
under  25  Geo.  2,  c.  36,  s.  2.  Frailing  v.  Mex- 
tenger,  16  L.  T.  494. 

SkatiiigBiiiks.]— The  defendant  kept  a  skating 
rink  within  twenty  miles  of  London.  The  rink 
was  inclosed  by  a  wall,  and  was  partly  roofed 
with  canvas  and  partly  open  to  the  air.  It  was 
open  for  skating  in  the  daytime  and  in  the 
erening.  In  the  daytime  there  was  no  music. 
In  the  evening  a  band  played  operatic  and  dance 
music  while  the  skaters  skated.  The  defendant 
had  no  licence  under  25  Geo.  2,  c.  36,  s.  2  : — 
Held,  that  he-  might  properly  be  convicted  of 
keeping  a  place  for  public  entertainment  of  a 
like  kind  to  music  and  dancing  without  a  licence. 
ne^,  V.  TueJter,  2  Q.  B.  D.  417  ;  46  L.  J.,  M.  C. 
197  ;  36  L.  T.  478  ;  25  W.  R.  697  ;  13  Cox,  C.  C. 
600. 

Power  to  grant  licence.] — Under  25  Geo.  2, 
c.  36,  8.  2,  which  empowers  justices  to  licence  a 
house  for  public  dancing,  music,  or  other  public 
entertainment  of  a  like  kind,  the  justices  have  a 
discretion  to  grant  a  licence  for  one  of  the  pur- 
poses only,  viz.,  music ;  and  the  keeper  of  a 
house,  with  a  music  licence  only,  is  liable  to  the 
penalty  for  keeping  a  house  without  a  licence, 
if  he  permits  public  dancing  in  the  house. 
Brotcn.  v.  NugenJt,  7  L.  R.,  Q.  B.  588  ;  41  L.  J., 
M.  C.  166  ;  26  L.  T.  880  ;  20  W.  R.  989— Ex.  Ch. 
Affirming  6  L.  R.,  Q.  B.  693  ;  40  L.  J.,  M.  C. 
217. 


Beyocatlon  of  Licence.] — By  a  local  act  for 
the  government  of  Caniiflf,  no  house  or  room 
shall  be  kept  or  used  for  public  dancing  or  music 
without  a  licence  from  the  j  ustices  on  their  general 
annual  licensing  day,  and  any  house  or  room  so 
kept  and  used  without  such  licence  shall  be 
deemed  a  disorderly  house,  and  the  person  oc- 
cupying or  rated  as  the  occupier  of  the  same, 
shall,  on  conviction  befoixj  any  two  justices,  be 
liable  to  a  penalty.  An  inscription  on  the  door 
or  entrance  is  to  be  affixed,  "  Licensed  pursuant 
to  Act  of  Parliament."  No  house  or  room, 
although  licensed,  shall  be  opened  for  any  of 
the  said  purposes  except  between  the  hours  stated 
in  the  licence,  and  notice  as  to  the  inscription 
and  the  limitation  of  time  was  to  be  Inserted  In 
the  licence.  In  case  of  a  breach  of  these  con- 
ditions the  licence  might  be  forfeited,  and  re- 
voked by  the  justices  at  any  subsequent  annual 
licensing  day.  Provided  that  it  shall  be  lawful 
for  every  person  who  shall  think  himself  ag- 
grieved by  any  order  of  such  justices  to  appeal 
therefrom  to  the  Queen's  Bench.  L.  received 
from  the  justices  a  licence  for  a  I'oom  in  1870, 
and  in  each  subsequent  year  until  1873,  when 
they  refused  a  further  renewal.  The  licence  in 
1871  contained  no  limitation  as  to  time,  but  the 
others  both  before  and  after  were  for  one  year. 
In  1871,  L.  transferred  all  his  interest  in  this 
room  to  H.,  and  some  of  his  performances  were 
indecent.  On  these  grounds  the  justices  revoked 
the  licence  in  1873,  and  neither  L.  nor  H.  ap- 
pealed. H.  afterwards  opened  the  room  as 
before,  and  was  convicted  for  so  doing  without 
a  licence  : — Held,  that  the  conviction  was  right. 
Hoffman  v.  Bond,  32  L.  T.  775. 

Suing  for  PenaltieB.] — A  person  keeping  a 
house  open  is  (at  all  events  during  the  same 
licensing  year)  liable  only  to  one  penalty. 
Garrett  V.  MeMengcr,  2  L.  R.,  C.  P.  683 ;  36 
L.  J.,  C.  P.  337  ;  16  L.  T.  414  ;  15  W.  R.  164  ; 
10  Cox,  C.  C.  498. 

The  13th  section  of  25  Geo.  2,  c  36,  which 
gives  a  form  of  declaration,  extends  to  common 
informers.    Green  v.  Botheroifdj  3  C.  &  P.  471. 

2.  Bawdy-houses. 

Prosecution  for — ^Bight  of  Informant  to  Be- 
ward.] — In  an  action  upon  25  Geo.  2,  c.  36,  by 
one  of  the  two  inhabitants  who  has  given  infor- 
mation to  the  parish  constable,  of  A.  keeping  a 
bawdy-house,  in  consequence  of  which  he  is 
prosecuted  to  conviction,  it  is  necessary,  in  order 
to  entitle  the  plaintifE  upon  such  conviction  to 
recover  the  reward  of  10^.  from  the  overseers, 
that  the  prosecution  should  have  been  conducted 
by  the  parish  constable.  Clarke  v.  IUcCy  1  B.  & 
A.  694. 

In  an  action  upon  25  Geo.  2,  c.  36,  s.  5,  by  one 
of  the  two  inhabitants  who  had  given  informa- 
tion to  the  parish  constable  of  A.  keeping  a  dls- 
ordei^y  house,  in  consequence  whereof  he  was 
indicted  at  the  next  sessions  and  pleaded  guilty, 
but  was  not  brought  up  for  judgment  until  some 
months  afterwards : — Held,  that  A.  was  not  con- 
victed, "within  the  meaning  of  the  statute," 
until  sentence  pronounced ;  and,  consequently, 
that  the  action  was  well  brought  against  the 
overseers  who  were  then  in  office.  Burgees  v. 
Boetefeur,  8  Scott,  N.  R.  194 ;  7  M.  &  G.  481  ; 
13  L.  J.,  M.  C.  122  ;  8  Jur.  621. 

Held,  also,  that  a  demand  upon  the  overseers, 
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and  a  neglect  or  I'efusal  by  them  to  pay  the  re- 
ward, entitled  the  plaintiff  to  maintain  an  action 
against  them  for  the  penalty  imposed  by  the  act, 
notwithstanding  no  demand  had  been  made  upon 
the  churchwardens.    lb. 

The  constable,  under  25  Geo.  2,  c.  36,  s.  5,  or 
the  overseers,  under  58  Geo.  3,  c.  70,  s.  7,  must 
be  the  real  and  bon4  fide  prosecutors  of  the  in- 
dictment,   lb. 


Semoyal  of,  by  Certiorari.] — ^No  indict- 


ment for  keeping  a  disorderly  house  can  be  re- 
moved by  certiorari,  whether  the  indictment  is 
at  the  prosecution  of  a  constable,  or  at  the  in- 
stance of  a  private  indi'\idual.  R-eg.  v.  Sanders, 
9  Q.  B.  235  ;  15  L.  J.,  M.  C.  158  ;  10  Jur.  1080. 


JurLklictlon  of  Quarter  SeesionB.] — ^There 


is  nothing  in  25  Geo.  2,  c.  36,  which  takes  awa^ 
or  prevents  the  quarter  sessions  for  a  borough 
from  having  jurisdiction  to  try  an  indictment 
against  a  person  for  keeping  a  disorderly  house. 
Reg,  v.  Charles,  9  Cox,  G.  C.  18  ;  31  L.  J.,  M.  C. 
69. 

Keeping — What  amounts  to.] — An  owner  of  a 
house,  proved  to  be  a  common  bawdy-house,  let 
it  out  to  weekly  tenants,  but  did  not  appear  to 
have  got  any  additional  rent  by  reason  of  the 
purposes  to  which  the  house  was  applied.  He 
was  frequently  remonstrated  with  as  to  the 
manner  in  which  the  house  was  conducted,  and 
called  up>on  to  abate  the  nuisance,  and  was  told 
that  unless  he  did  so,  an  indictment  would  be 
preferred  against  him.  He,  however,  took  no 
steps,  and  allowed  matters  to  go  on  as  before  : — 
Held,  that  he  was  not  guilty  of  keeping  a  com- 
mon bawdy-house,  or  of  being  an  accessory 
thereto.  Ileg,  v.  Barrett,  9  Cox,  C.  C.  255  ; 
1  L.  &  C,  C.  C.  263  ;  32  L.  J.,  M.  C.  36  ;  7  L.  T. 
435  ;  11  W.  R.  124. 

A  landlord  was  indicted  for  keeping  and  main- 
taining a  common  bawdy-house,  and  a  disorderly 
house.  The  house  was  let  out  in  apartments  to 
young  women,  by  distinct  takings  as  weekly 
tenants,  but  the  landlord  did  not  occupy  any 
part,  nor  keep  the  key,  nor  reserve  to  himself  any 
right  of  entry.  The  tenants  so  occupied  the 
house  as  to  cause  it  to  be  a  scandal  to  the  neigh- 
bourhood. The  only  profit  the  landlord  derived 
was  the  increased  rent.  Complaints  were  made 
to  the  landlord,  and  he  well  knew  the  use  to 
which  the .  apartments  were  applied  by  his 
tenants,  but  he  took  no  steps  to  remove  the 
lodgers  : — ^Held,  that  the  landlord  did  not  keep 
or  maintain  a  bawdy-house  or  a  disorderly  house. 
B^g,  V.  Standard,  1  L.  &  C,  C.  C.  349 ;  9  Cox, 
C.  C.  405 ;  33  L.  J.,  M.  C.  61 ;  9  L.  T.  428  ;  12 
W.  R.  208. 

To  render  persons  indictable  for  keeping  a 
common  and  disorderly  house,  it  is  not  neces- 
sary that  the  disorderly  conduct  should  be  seen 
from  the  exterior  of  the  house.  Evidence  of 
men  and  prostitutes  constantly  meeting  .there 
for  immoral  purposes  is  sufficient  to  sustain  the 
indictment.  Reg,  v.  Rlee,  1  L.  R.,  C.  C.  R.  21 : 
35  L.  J.,  M.  C.  93 ;  12  Jur.,  N.  S.  126  ;  13  L.  T, 
382  ;  14  W  .R.  56  ;  10  Cox,  C.  C.  155. 

By  a  local  act  a  penalty  was  imposed,  recover- 
able before  a  justice,  on  any  person  keeping  a 
shop  where  refreshment  is  sold,  not  being  a 
licensed  victualler  or  licensed  to  sell  beer  by  re- 
tail to  be  drunk  on  the  premises,  if  he  knowingly 
|K'nnits  disorderly  conduct  in  such  shop,  or  know- 


ingly Bufilera  prostitutes  to  meet  together  and 
remain  there  : — Held,  that  if  the  justice  inferred 
from  prostitutes  coming  together  to  such  shop, 
that  they  have  in  fact  met  for  purposes  of  pros- 
titution or  other  disorderly  conduct,  he  should, 
whether  there  has  been  actual  disorderly  conduct 
or  not,  convict  the  owner  of  the  shop  who  ha» 
knowingly  permitted  this,  but  not  otherwise. 
Greig  v.  Rendentt,  El.,  Bl.  &  El.  133  ;  27  L.  J., 
M.  C.  294. 


Aiding  and  abetting  in  keeping.] — ^A. 


was  charged  with  aiding  and  abetting  C.  in 
keeping  a  disorderly  house.  A.  was  the  head 
waiter  in  the  establishment,  and  servant  to  C, 
and  in  the  absence  of  C,  against  whom  several 
warrants  were  out  for  keeping  the  establishment 
in  a  disorderly  manner,  A.  acted  as  manager  on 
certain  nights,  when  it  was  conducted  in  a  dis- 
orderly manner : — Held,  that  these  facts  would 
have  been  sufiScient  to  justify  the  magistrate  in 
finding  A.  guilty  of  the  charge  made  against 
him  :  and  that  the  existence  of  the  relationship 
of  master  and  servant  between  himself  and  C. 
constituted  no  defence  to  the  charge.  Wihon  v, 
Stewart,  3  B.  k  S.  913  ;  32  L.  J.,  M.  C.  198 ;  9 
Jur.,  N.  S.  1130  ;  11  W.  R.  640. 


DISSENTERS. 

See  ECCLESIASTICAL    LAW. 


DISTANCE. 

Mode  of  Measurement.] — Under  9  &  10  Vict» 
c.  95,  s.  128,  which  gives  the  county  court  a  con- 
current  jurisdiction  with  the  superior  courts  in 
cases  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,  the  distance 
is  to  be  measured  in  a  strnight  line  upon  a  hori- 
zontal plane,  and  not  by  the  nearest  practicable 
mode  of  access.  Lake  v.  Butler,  5  El.  &  Bl,  92  ^ 
3  C.  L.  R.  1124  ;  24  L.  J.,  Q.  B.  273 ;  1  Jur.,  N, 
S.  499. 

But  in  the  construction  of  an  engagement  (a 

bond)  not  to  open  a  shop  within  a  mile  of  a 

certain  spot,  the  shortest  way  of  access  by  the 

!  footpath  is  to  be  taken.     Woods  v.  Denn>ctt,  2 

Stark.  89. 

So,  under  a  covenant  not  to  keep  a  public- 
house  within  half  a  mile  of  a  particular  spot,  the 
distance  must  be  estimated  by  the  nearest  mode 
of  access  at  the  time  of  the  covenant — per  Lord 
Tenterden,  C.  J.,  and  Littledale,  J. :  or  as  the 
crow  flies — ^per  Parke,  J.  Leigh  v.  Hind,  4  M.  & 
R.  579  ;  9  B.  &  C.  774. 

By  a  local  act  the  trustees  of  a  turnpike  road 
were  prohibited  from  erecting  any  toll-gate,  or 
taking  any  toll,  within  three  miles  of  Bargate, 
in  the  town  of  Southampton  : — Held,  that  the 
distance  was  to  be  measured  in  a  straight  line 
along  the  horizontal  plane,  and  not  by  the  road. 
Jeiccll  V.  Stead,  6  EL  &  Bl.  350 ;  25  L.  J.,  Q. 
B.  294  ;  2  Jur.,  N.  S.  783. 

For  the  purposes  of  an  injunction  not  to  cany 
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on  bnfiiness  within  a  fixed  distance  from  a 
particular  place,  that  distance  must  be  measured 
as  the  crow  flies,  and  not  by  the  nearest  practi- 
cable route.  IhtigTian  t.  Walker ,  1  Johnson, 
446  ;  28  L.  J.,  Ch.  867  ;  5  Jur.,  N.  S.  976 ;  33  L. 
T.,  O.  S.  256  ;  7  W.  R.  662. 

The  defendant  covenanted  mth  the  plaintiff 
sot  to  cany  on  the  business  of  a  publican  within 
half  a  mile  of  the  plaintiffs  premises.  He  after- 
wards  carried  on  business  within  half  a  mile  if 
the  distance  was  measured  in  a  straight  line,  as 
the  crow  flics,  but  not  within  half  a  mile  if  the 
distance  was  measured  by  the  nearest  mode  of 
practicable  access : — Held,  that  there  had  been  a 
breach  of  the  covenant.  Mimflet  v.  Cole^  8  L. 
R.,  Ex.  32 ;  42  L.  J.,  Ex.  8  ;  27  L.  T.  678  ;  21  W. 
R.  175— Ex.  Ch. 

A.  and  B.  agreed  to  enter  into  partnership  as 
8ui|2peons  for  three  years;  and  A.  covenanted, 
that  after  the  determination  of  the  partnership 
he  would  not  at  any  time  practise  as  a  surgeon 
at  No.  28,  Dorset-crescent,  or  within  the  distance 
of  two  miles  and  a  half  thereof,  measuring  by 
the  usual  streets  or  ways  of  approach  thereto,  nor 
reside  within  the  distance  of  two  miles  and  a 
half  of  No.  28,  Dorset-crescent,  without  B.'s  con- 
.sent.  Breach,  that  after  the  expiration  of  the 
term,  A.  resided  within  the  distance  of  two 
miles  and  a  half  of  the  premises : — Held,  that 
the  distance  was  to  be  measured,  not  by  the 
most  frequented  public  ways,  but  by  any  of  the 
usual  public  ways.  AtkyHs  v.  Kinnier,  4  Ex. 
776  ;  19  L.  J.,  Ex.  132. 

In  calculating  the  distance  from  one  place  to 
another  by  the  nearest  public  thoroughfare,  for 
the  purpose  of  determining  whether  the  defini- 
tion of  a  bon&  fide  traveller  in  the  Licensing 
Act,  1874,  8.  10,  is  satisfied,  it  is  proper  to 
measure  it  across  a  navigable  estuary  where 
there  is  a  public  ferry  which  can  be  used  by  any 
person  on  payment  of  a  toll.  Coulbert  v.  Troke, 
1  Q.  B.  D.  1  ;  45  L.  J.,  M.  C.  7  ;  33  L.  T.  340 ; 
24  W.  B.  41. 
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I.  FOR  RENT  AND  CHARGES  ON  LAND. 

1.  Persons  Distraining. 

a.  Generally. 

Xnfthave  Reversion  of  Intorost.] — ^Wlierc  A., 
being  seised  in  fee,  leased  premises  to  B.for  61 
years,  and  afterwanis  granted  a  lease  to  C.  of  the 
same  premises,  to  commence  at  the  expiration  of 
the  61  years  : — Held,  that  by  the  lease  to  C,  A. 
did  not  part  with  his  reversion,  so  as  to  disentitle 
him  to  distrain  for  rent  due  from  B.  under  his 
lease.  Smith  v.  Day,  2  M.  &  W.  684  ;  M.  &  H.  135. 

Reversion  layered.] — The  plaintiff  was  tenant 
to  six  in  number,  who  were  Joint  tenants  of  the 
reversion.  Four  executed  a  conveyance  of  the 
reversion  to  H. ;  the  other  two  did  not  execute 
it.  Afterwards  the  six  distrained  the  plaintiff's 
goods  for  rent  due  to  the  six  before  the  convey- 
ance :— Held,  that  by  the  severance  of  the  rever- 
sion the  right  to  distrain  for  this  rent  was  gone. 
Staveley  v.  Allcoch,  16  Q.  B.  636  ;  20  L.  J.,  Q. 
B.  320  ;  16  Jur.  628. 

Aisignment  of  Term.] — A  lessee  for  years,  who 
assigns  his  term,  cannot  distrain  for  rent,  but 

must  bring  his  action  on  the  contract.     v. 

Cooj}er,  2  Wils.  375. 

A.,  lessee  of  two  farms,  agreed  with  B.  that  he 
should  have  them  during  the  leases ;  B.  to  re- 
main tenant  to  A.  during  that  period  ;  and  at 
the  leaving  the  farms,  B.  was  to  be  paid  for  the 
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fallows  and  dung.  B.  took  poesessiou,  and  pc^id 
one  year's  rent  to  A.,  who  afterwards  distrained 
for  rent  in  arrear : — Held,  that  he  w(^s  not 
entitled  so  to  do,  as  the  agreement  operated  as 
an  absolute  assignment  of  all  A/s  interest  in 
the  farms.  Pannenter  v.  Webber.  2  Moore, 
656  ;  8  Taunt.  693. 

One  who  had  a  term  which  expired  on  the 
11th  November,  let  the  premises  verbally  from 
the  1 1th  September  to  that  day,  for  a  certain  rent 
payable  immediately : — Held,  that  as  it  was  a 
demise  for  the  whole  of  his  term,  he  had  no  right 
to  distrain.  Preece  v.  Carrie,  5  Bing.  24  ;  2  M. 
&  P.  57. 

Where  a  lease  came  into  the  hands  of  the 
original  lessor,  by  an  agreement  entered  into 
between  him  and  the  assignee  of  the  original 
lessee,  "  that  the  lessor  should  have  the  premises 
as  mentioned  in  the  lease,  and  should  pay  a 
particular  sum  over  and  above  the  rent  annually, 
towards  the  good-will  already  paid  by  such  as- 
signee ;"  such  agreement  operated  as  a  surrender 
of  the  whole  term.  The  sum  in  the  agi^ement 
is  considered  as  a  sum  to  be  paid  annually  in 
gross,  not  as  rent,  and  the  assignee  cannot  dis- 
train either  for  that  or  for  the  original  rent ;  but 
he  has  a  remedy  by  action  for  the  sum  reserved 
for  the  good- will.  Smith  v.  MaplehcLch,  1  T.  R. 
441. 

By  a  deed  of  settlement  a  mortgage  term  of 
1,000  years  was  created,  and  lands  settled  to  E. 
for  life,  subject  thereto,  with  divers  remainders 
over.  The  deed  contained  a  power  to  R.  to  lease 
for  ten  years,  or  for  seven  years,  to  commence 
from  her  death.  She  demised  under  the  power 
for  seven  years  from  her  death,  reserving  the 
i*ent  to  the  i)erson  who  should  be  entitled  for 
the  time  being  to  the  freehold  or  inheritance  : — 
Held,  that  the  trustees  of  the  term  for  1,000 
years  were  the  parties  entitled  to  the  rever- 
sion ;  and,  consequently,  that  their  assignee 
might  distrain  on  the  lessee.  Rogers  v.  Hum- 
phrey, 4  A.  &  E.  299  ;  5  N.  &  M.  511  ;  1  H.  &  W. 
625. 

Held,  also,  that  the  fact  of  the  trustees  having 
joined  in  the  ejectment  against  the  lessee,  which 
was  still  pending,  did  not  prevent  such  distress. 
lb. 

Tenant  from  year  to  year  Underletting.] — 

A  Tenant  from  year  to  year,  underletting  from 
year  to  year,  has  a  reversion  which  entitles 
him  to  distrain.  Curtis  v.  Wheeler,  M.  &  M. 
493. 

Leesee  against  Agent  in  Occupation.]— Where 

A.  took  a  lease  in  writing,  in  his  own  name,  of 
premises,  and  subsequently  occupied  part  only, 
and  paid  rent  for  so  much  as  he  occupied  to  B., 
as  whose  agent  he,  in  fact,  took  the  lease  : — 
Held,  that  B.  might  distrain  for  the  part  so  occu- 
pied, and  that  A.  was  precluded  In  replevin  from 
disputing  his  title.  Clarke  v.  Waterton,  2  M.  & 
Rob.  87  ;  8  C.  &  P.  365. 

Husband  and  Wife.]— The  wife  of  a  defen- 
dant in  replevin  had,  at  the  time  of  her  mar- 
riage, the  equity  of  redemption  in  the  locus  in 
quo,  which  was  then  settled  to  her  separate  use. 
She  was  allowed  to  enjoy  the  property,  and  she 
and  the  defendant  (or  he  in  her  name)  let  it  to 
the  plaintiff,  she  receiving  the  rents  until  she 
died.  The  defendant  then  distrained  for  rent 
subsequently  accruing :— Held,  that  it  was  not 
lawful  for  him  to  do  so,  and  that  he  was  liable 


in  replevin.     Hoicc  v.  Searrott,  28  L.  J.,  Ex. 
325. 

Apportionment  of.  ] — C.  occupied  two  parcels  of 
land  upon  an  understanding  that  he  should  let 
off  a  portion  of  it  when  he  could.  He  paid  the 
rent  agreed  upon  for  more  than  a  year,  and  be 
then  let  off  a  portion  of  each  parcel  to  A.  k,  B. 
separately,  who  paid  rent  to  D.,  and  C.  continued 
to  hold  the  residue  himself.  The  rent  becom- 
ing in  arrear,  the  landlord  distrained : — ^Held, 
that  there  was  evidence  that  the  rent  was 
apportionable,  and  that  the  landlord  was  en- 
titled to  distrain.  Flc*her  v.  Trot  man,  6.L.  T. 
218— Ex.  Ch. 

b.  Uortfiraffees. 

Tenant  in  possession  nnder  Lease  prior  to 
Mortgage.] — ^A  mortgagee,  after  giving  notice  of 
the  mortgage  to  the  tenant  in  possession  under  a 
lease  prior  to  the  mortgage,  is  entitled  to  the  rent 
in  arrear  at  the  time  of  the  notice,  as  well  as  to 
what  accrues  afterwards  ;  and  he  may  distrain 
for  it  after  such  notice.  Moss  v.  Oallimore,  1 
Dougl.  279. 

If  a  lease  is  granted  by  a  mortgagor  prior 
to  the  mortgage,  the  mortgagee  has  the  same 
rights  against  the  lessee  and  those  claiming  under 
him  that  the  mortgagor  had,  and  no  other  than 
he  had  ;  and  his  remedy  must  be  on  the  lease  as 
assignee  of  the  reversion,  so  long  as  the  lease  is 
in  existence  and  the  tenant  acknowledges  his 
title.  If,  however,  the  lease  is  subsequent  to  the 
mortgage,  then  the  mortgagee  may  treat  the 
lessee  and  all  those  who  may  be  in  possession  as 
wrong-doers,  and  may  bring  ejectment,  but  he 
cannot  distrain  or  bring  any  action  for  the  rent 
they  have  contracted  to  pay,  as  there  is  no  re- 
lation of  landlord  and  tenant  between  them.  If 
the  tenant  chooses  to  pay  the  rent  to  the  mort- 
gagee, and  he  accepts  it,  a  relation  of  landlord 
and  tenant  is  created  between  the  mortgagee 
and  the  tenant ;  and  the  remedy  of  the  mort- 
gagee will  depend  upon  the  particular  circum- 
stances of  each  case.  Rogers  v.  Humphreys, 
1  H.  &  W.  626 ;  4  A.  &  E.  299 ;  5  N.  &  M. 
511. 

A  lessee  for  a  t«rm  sub-let  a  house  for  a  period 
less  than  his  term  to  the  plaintiff  at  a  rent  re- 
served and  made  payable  by  equal  quarterly  pay- 
ments on  the  four  usual  quarter  days.  He  after- 
wards mortgaged  the  pi'emises  to  the  defendants 
as  security  for  money  advanced  by  them  for  a 
term  less  than  his  own,  but  greater  than  the 
plaintiff's.  Without  knowledge  of  this  mort- 
gage, but  after  it  was  entered  into,  the  plaintiff 
paid  his  lessor  a  sum  of  money  for  rent  before  it 
was  due.  Between  the  payment  and  the  rent 
day  the  defendants  gave  the  plaintiff  notice  of 
their  mortgage,  and  required  him  to  pay  them 
the  rent  due  upon  his  lease.  Afterwards  they 
distrained  for  this  rent : — Held,  that  this  pay- 
ment was  no  discharge  of  the  plaintiff's  liability 
to  pay  rent  when  it  became  due,  and  therefore 
the  defendants  were  justified  in  distraining. 
De  JVieols  or  Be  Xieolls  v.  Saunders,  6  L.  R.,  C. 
P.  58  ;  39  L.  J.,  C.  P.  297  ;  22  L.  T.  661  ;  18  W. 
R.  1106. 


TTnder  Lease  subsequent  to  Mortgage.] — 


Where  a  lease  is  granted  by  a  mortgagor  after 
the  date  of  the  mortgage,  notice  by  the  mortgagee 
to  the  tenant  to  pay  the  I'ent  does  not  constitute 
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a  tenancy  between  the  mortgagee  and  tenant,  so 
as  to  enable  the  mortgagee  to  distrain  for  rent 
in  arrear  after  the  notice.  Eoann  v.  Elliott^  1  P. 
&  D.  256  ;  9  A.  &  B.  342  ;  1  W.,  W.  &  H.  144. 

Where,  after  notice,  the  mortgagee  distrained 
for  half  a  year  s  rent,  and  rent  was  paid  by  the 
tenant  subsequently  to  the  distress  : — Held,  that 
this  did  not  constitute  a  tenancy  by  relation 
back,  so  as  to  entitle  the  mortgagee  to  distrain 
for  the  rent  due  previously.    lb, 

Kortgagor  Tenant  to  Mortgagee.] — A  mort- 
gage deed,  executed  by  the  mortgagor  only,  con- 
tained, in  addition  to  the  usual  clauses,  the 
following :  that  "for  better  securing  the  interest, 
the  mortgagor  does  attorn  and  become  tenant  of 
the  premises  to  the  mortgagee,  at  the  rent  of  40/. , 
payable  half-yearly,  so  long  as  the  principal  sum 
shall  remain  secured."  The  mortgagor  having 
continued  in  possession  of  the  premises,  and 
having  made  several  of  these  half-yearly  pay- 
ments, which,  however,  were  described  in  the 
receipts  given  by  the  mortgagee  as  being  for  in- 
terest : — Held,  that  the  relationship  of  landlord 
and  tenant  existed  between  the  parties,  and  that 
the  former  had  the  right  to  distrain  for  the 
amount  of  a  half-year's  arrears.  West  v.  Fritch^f 
3  Ex,  216  ;  18  L.  J.,  Ex.  50. 

By  a  mortgage  deed  it  was  provided  that  the 
mortgagor  in  the  event  of  his  making  default  in 
payment  of  the  moneys  advanced  to  him,  should 
immediately,  or  at  any  time  after  such  default, 
hold  the  mortgaged  premises  as  yearly  tenant  to 
the  mortgagees  from  the  date  of  the  deed  at  a 
specified  rent,  and  that  they  should  have  the 
same  remedies  for  recovering  the  rent  as  if  it  had 
been  reserved  upon  a  common  lease.  The  mort- 
gagor having  made  default,  the  mortgagees, 
without  having  given  him  any  notice  of  their 
intention  thenceforward  to  treat  him  as  a  tenant, 
distrained,  ^ter  the  lapse  of  more  than  a  year 
from  default,  as  for  a  year's  rent  in  arrear  : — 
Held,  that  not  having  given  him  notice  of  their 
intention  to  treat  him  as  a  tenant,  they  were  not 
entitled  to  distrain.  Clowes  v.  Hvjfhes,  5  L.  R., 
Ex.  i60 ;  39  L.  J.,  Ex.  62 ;  22  L.  T.  103  ;  18 
W.  R.  459. 

B.,  in  consideration  of  advances  from  his 
bankers,  conveyed  to  them  two  pieces  of  ground 
by  a  deed  reciting  that  one  portion  was  already 
mortgaged  in  fee  upon  trusts  for  the  sale  of  the 
land  and  application  of  the  purchase-money ; 
and  as  a  further  security  for  the  principal  and 
interest  for  the  time  being  due  from  him  in  re- 
spect of  the  advances,  he  attorned  and  became 
tenant  to  the  bankers,  their  heirs  and  assigns,  at 
and  from  the  date  of  the  deed,  of  such  of  the 
premises  thereby  conveyed  "  as  were  in  his  occu- 
pation for  and  during  the  term  of  ten  years,  if 
that  security  should  so  long  continue,  at  and 
under  the  yearly  rent  of  800Z.,  to  be  paid  yearly 
on  every  1st  October  in  every  year,  the  first 
yearly  rent  to  be  paid  and-  payable  on  the  1st 
October  then  next,  provided  that  notwithstanding 
anything  therein  contaiued,  and  without  any 
notice  or  demand  of  possession,  it  should  be  law- 
ful for  the  mortgagees,  their  heirs,  executors, 
administrators  or  assigns,  before  or  after  the 
execition  of  the  trusts  of  sale  therein  contained, 
to  enter  into  and  upon  the  mortgaged  premises 
or  any  part,  and  to  eject  B.  and  any  tenant  or 
person  claiming  or  to  claim  under  him  therefrom, 
and  to  determine  the  term  of  ten  years,  notwith- 
standing any  lease  or  leases  that  might  have 


been  granted  by  him."  This  deed  was  not  exe- 
cuted by  the  mortgagees,  the  bankers,  but  B. 
continued  his  exclusive  occupation  of  the  pre- 
mises until  the  mortgagees  distrained  upon  them 
for  arrears  of  rent.  No  rent  had  ever  been  paid : 
— Held,  first,  that  the  non-execution  of  the  deed 
by  the  mortgagees  was  no  objection  to  the  right 
to  distrain,  as  the  effect  of  the  deed  was  to  create 
not  a  term  of  years  but  a  tenancy  at  will,  to 
which  B.  had  assented  by  attorning  and  con- 
tinuing to  occupv  the  premises.  Mortim  v. 
Woods,  4  L.  R.,  Q.  B.  293 ;  38  L.  J.,  Q.  B.  81  ; 
17  W.  R.  414  ;  9  B.  &  S.  632— Ex.  Ch, 

Held,  secondly,  that  after  having  attorned  and 
continued  so  to  occupy  he  could  not  object  that 
the  deed  shewed  that  he  and  his  mortgagees  had 
only  an  equitable  interest  in  part  of  the  premises 
mortgaged,  or  deny  that  the  relation  of  landlord 
and  tenant  subsisted  between  himself  and  the 
mortgagees.    lb. 

Held,  thirdly,  that  the  deed  was  not  void  as 
against  the  assignees  in  bankruptcy  of  the  mort- 
gagor for  want  of  registration  as  a  bill  of  sale.  lb, 

B.,  by  deed  of  23rd  September,  1856,  mort- 
gaged his  interest  in  leasehold  premises,  and 
goods  therein,  to  V.  &  Co.,  and  thereby  to  the 
intent  that  they  might  "  have,  for  the  recovery 
of  the  interest  accruing  on  the  principal  secured, 
the  same  powers  of  entry  and  distress  as  are  by 
law  given  to  landlords  for  the  recovery  of  rent 
in  arrear."  B.,  attorned  tenant  to  V.  &  Co.  of 
the  premises  from  j'ear  to  year,  at  a  fixed  rent. 
On  18th  February,  1857,  he  further  mortgaged 
the  same  premises  and  goods  to  the  defendant, 
the  deed  reserving  a  power  of  entry  to  the  defen- 
dant, on  default  in  payment  by  B.  B.,  having 
made  default  in  payment  of  principal  and  in- 
terest, the  defendant,  on  27th  October,  1858, 
paid  off  V.  &  Co.'s  mortgage,  and  took  an  assign- 
ment of  it  from  them,  containing  the  usual  power 
of  attorney.  On  the  same  day  the  defendant 
took  possession  of  the  premises,  B.  continuing  in 
occupation,  with  notice  that  the  defendant  had 
done  so.  On  12th  November,  1858,  the  defen- 
dant gave  B.  notice  to  quit,  with  which  he  did 
not  comply.  On  the  following  20th  November 
the  defendant  entered  and  seized  and  sold  goods 
on  the  premises,  for  payment  of  interest  by  way 
of  rent  in  arrear  due  to  V.  &  Co.  before  the  assign- 
ment of  the  mortgage  : — Held,  that  the  attorn- 
ment clause  in  the  deed  of  23rd  September,  1856, 
did  not  justify  such  seizure  and  sale.  That  such 
clause  created  a  tenancy,  but  gave  V.  &  Co.  a 
right  to  distrain  only  so  long  as  such  tenancy 
continued,  and  that  such  tenancy  was  put  an 
end  to  by  the  assignment  from  V.  &  Co.  to  the 
defendant.  Broion  v.  Metrojwlitan  Counties 
Life  Insurance  Soeietf/,  1  El.  &  El.  832  ;  28  L, 
J.,  Q.  B.  236  ;  5  Jur.,  N.  S.  1028. 

Held,  also,  that  such  clause  did  not  support  a 
plea  of  leave  and  licence,  for  that  the  defendant 
could  not  justify  as  the  servant  of  V.  k  Co.,  even 
if  the  clause  amounted  only  to  a  personal  licence 
to  V.  &  Co.  to  seize  chattels,  such  licence  not 
being  transferable,  and  V.  &  Co.  having  no  power 
to  act  under  it  after  the  assignment.    lb. 


Suffloiency  of  Averments  in  Plea — Tres- 


pass.]— Trespass  to  goods.  Plea,  that  by  a  deed, 
made  in  1847,  between  Q.  and  the  defendant,  who 
was  possessed  of  premises  for  an  unexpired  term, 
that  Q.  should  hold  the  premises  as  tenant  at  will 
to  the  defendant,  at  the  yearly  rent  of  150Z.,  for 
which  rent  it  should  be  lawful  for  the  defendant 
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to  distrain,  as  landords  may,  for  rents  reserved 
on  leases  for  years ;  that  Q.  held  the  premises 
under  the  deed  ;  that  three  years  and  a  quarter 
arrears  of  rent  became  due  during^  the  time  Q. 
held  the  premises  as  such  tenant,  and  the  defen- 
dant was  possessed  of  them  as  aforesaid ;  and 
that  the  defendant  distrained  the  goods  for  rent. 
The  plaintiff  set  out  the  deed,  from  which  it 
appeared  that  Q.,  having  become,  in  1847,  the 
lessee  of  the  premises  under  M.  for  twenty-one 
years,  wanting  one  day,  and  having  borrowed 
money  from  the  defendant,  demised  the  premises 
to  the  defendant  by  way  of  mortgage  at  a 
peppercorn  rent,  and  that  the  defendant  re- 
demised the  same  to  Q.  at  a  yearly  rent  of  150Z. 
with  power  of  distress : — Held,  that  the  plea 
was  bad  in  not  shewing  such  an  interest  in  the 

E remises  on  the  part  of  the  defendant  as  entitled 
im  to  distrain.    PlnUorn  v.  Sou^ter^  8  Ex.  763 ; 
22  L.  J.,  Ex.  18. 

For  Arrears  of  Interest.] — A  mortgagor  in 
possession  may  give  a  mortgagee  in  fee  a  power 
to  distrain  for  interest  in  arrear.  Chapman  v. 
Beeeham,  3  G.  &  D.  71 ;  3  Q.  B.  723  ;  12  L.  J., 
Q.  B.  42  ;  6  Jur.  968. 

A  mortgagee,  under  a  power  in  a  mortgage 
deed,  enabling  him  to  distrain  for  arrears  of 
interest  "  in  like  manner  as  for  rent,"  distrained 
after  the  date  of  the  demise  in  the  declaration, 
but  for  arrears  due  before  such  demise,  the  mort- 
gagor having  (without  any  express  provision  in 
Sie  deed  enabling  him  to  do  so)  continued  in 
possession : — Held,  that  such  distress  did  not 
amount  to  a  recognition  of  the  mortgagor  as 
tenant,  so  as  to  disable  the  mortgagee  from 
bringing  ejectment.  Doe  d.  WilkiMon  v. 
Ooodler,  10  Q.  B.  957. 

Mortgagor  on  behalf  of  Mortgagee.]— If  a 

lessor,  having  mortgaged  his  reversion,  is  per- 
mitted by  the  mortgagee  to  continue  in  the 
receipt  of  the  rent  incident  to  that  reversion, 
he,  during  such  permission,  is  presumptione 
juris  authorized,  if  it  should  become  necessary,  to 
realize  the  rent  by  distress,  and  to  distrain  for 
it  in  the  mortgagee's  name  as  his  bailiff.  Trm^ 
V.  Hunt,  9  Ex.  14  ;  22  L.  J.,  Ex.  318  ;  17  Jur.  899. 

Assignee  of  Equity  of  Bedemption  on  behalf 
of  Mortgagee.] — Where  a  mortgage  by  demise 
has  been  paid  off  by  the  assignee  of  the  equity 
of  redemption,  who  takes  from  the  moitgagee 
an  undertaking  to  execute  a  transfer  of  the 
mortgage,  there  is  an  implied  authority  to  the 
assignee  of  the  equity  of  redemption  to  distrain 
in  the  name  of  the  mortgagee.  Snell  v.  Finch, 
13  C.  B.,  N.  S.  651 ;  32  L.  J.,  C.  P.  117  ;  9  Jur., 
N.  S.  333  ;  7  L.  T.  747  ;  11  W.  R.  341. 

In  possesiion.] — A  mortgagee  in  possession  is 
not  chargeable  as  for  wilful  default,  in  declining 
to  defend  an  action  of  replevin  brought  by  the 
owner  of  property  which  was  on  the  premises, 
and  seized  under  a  distress  for  rent  levied  by 
the  mortgagee.  Cochs  v.  Gray,  1  Giff.  77 ;  26 
L.  J.,  Ch.  607  ;  3  Jur.,  N.  S.  1115. 

c.    Annuitants    and   Qranteea    of  Bent- 
charges. 
Bent-charges  binding   a  Legal    Interest  in 
Land.] — ^An  annuitant  may  distrain  for  aiTears, 
though  a  term  is  vested  in  himself  to  secure  the 
payment.    Faiifax  v.  Gray,  2  W.  Bl.  1326. 


A  devise  of  lands  to  A.  for  life,  remainder  to 
B.  in  fee,  subject  to  and  charged  with  the  pay- 
ment of  202.  a-year  to  C.  during  her  life,  to  be 
paid  by  A.  as  long  as  she  should  live,  and  after 
her  decease  to  be  paid  by  6.,  is  a  charge  on  the 
land,  for  which  0.  may  distrain.  Buttery  v. 
Rohimon,  3  Bing.  392. 

A  mortgagor  who  had  the  equity  of  redemp- 
tion in  foe,  and  the  mortgagee  the  legal  owner 
of  lands  in  fee  simple,  conveyed  the  lands  to, 
and  to  the  use  of  second  mortgagees  and  their 
heirs,  with  a  power  of  sale.  There  was  a  pro- 
viso that,  in  the  event  of  the  second  mortgagees, 
or  of  any  one  claiming  under  them,  entering 
under  tlmt  power,  the  land  should  thenceforth 
for  ever  be  charged  with  the  payment  to  the 
mortgagor,  his  heirs  and  assigns,  of  an  annual 
sum  of  40/.  recoverable  by  distress.  The  deed 
was  not  executed  by  the  second  mortgagees. 
The  latter,  in  default  of  payment,  entered  the 
lands  and  sold  them  to  A.,  subject  to  this  annual 
sum.  A.  entered,  and  until  he  sold  the  land  to 
the  plaintiff  paid  the  mortgagor  this  annual 
sum.  The  land  was  conveyed  by  A.  to  the 
plaintiff,  so  far  as  the  same  might  be  legally 
chargeable  on  or  affect  the  lan(&.  This  rent- 
charge  of  40/.  afterwards  vested  in  the  defen- 
dant, who  distrained  for  the  same,  the  plaintiff 
neglecting  to  pay : — Held,  that  the  defendant 
was  justified  in  distraining,  as  the  rentcharge 
was  well  created  and  valid  at  law  under  the 
Statute  of  Uses,  and  that  it  was  not  void  as 
commencing  at  a  period  too  remote,  and  so  con- 
travening the  rule  against  peipetuities.  GiU 
hertion  v.  RichanU,  5  H.  &  N.  453  ;  29  L.  J., 
Ex.  213  ;  6  Jur.,  N.  S.  672— Ex.  Ch. 

Replevin  for  taking  goods  and  standing  corn. 
CognizaAce,  that,  by  deed  of  25th  September, 
1806,  A.  granted  to  B.  an  annuity,  charged  on 
the  premises,  with  power  to  enter  and  distrain 
for  the  arrears,  and  the  distresses  "  to  detain, 
manage,  sell,  and  dispose  of,  in  the  same  manner 
in  all  respects  as  distresses  for  rents  reserved  on 
leases  for  years,"  and  that  C.  as  B.*s  bailiff 
entered  and  distrained  for  arrears  of  that  an- 
nuity.  Plea  in  bar,  that  by  a  (previous)  deed 
of  7th  May,  1806,  A.  granted  to  D.  an  annuity 
charged  on  the  (same)  premises  ;  and  for  better 
securing  the  payment,  gpranted,  sold,  and  demised 
them  to  E.  for  99  years  with  power  of  distress  ; 
and  that  arrears  had  accrued  and  were  due  : — 
Held,  first,  that  as  no  entiy  appeared  by  £.,  the 
first  grantee,  or  by  any  person  in  privity  with 
him,  after  the  demise  of  7th  May,  1806,  no 
estate  vested  in  him  at  common  law  by  that 
deed  ;  secondly,  that  as  no  election  appeared  by 
E.,  the  first  grantee,  to  take  under  that  deed  as 
a  bargain  and  sale,  pursuant  to  the  Statute  of 
Uses,  and  as  the  plaintiff  in  replevin  was  not 
shewn  to  be  other  than  a  stranger  to  that  deed,  the 
court  could  not,  at  his  request,  make  that  election 
for  E.,  which  would  defeat  the  distress  by  B. 
under  the  subsequent  deed  of  25th  Sept.  1806. 
Miller  v.  Green,  2  C.  &  J.  143  ;  2  Tyr.  1  ;  8 
Bing.  92  ;  1  M.  &  Scott,  199— Ex.  Ch, 


Kot  binding  Legal  Interest  in  Land.] — ^A 


rent-charge,  with  a  power  of  distress,  cannot  be 
created,  except  by  a  grant  binding  some  legal 
interest  in  the  land,  and  ceases  to  exist  when  the 
same  person,  who  is  owner  of  the  rent,  becomes 
entitled  to  the  whole  legal  estate  in  the  land  out 
of  which  it  issues.  Freeman  v.  JSdtoardt,  2  Ex. 
732 ;  17  L.  J.,  Ex.  268. 
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The  interest  of  a  mortgagor  in  posseseion  is  not 
a  legal  estate  at  all,  and  consequently  cannot 
support  a  rentcharge  with  powei-s  of  distress.  Jb, 

A  grant  purporting  to  be  the  grant  of  a  rent- 
chaige,  with  powers  to  distrain,  made  by  a  person 
having  no  Ic^l  estate  in  the  land,  may  operate 
as  an  irrevocable  licence  by  the  g^ntor  to  seize 
such  goods  as  may  be  on  the  land  at  the  time  the 
grantee  seizes,  and  to  treat  them  as  a  distress  ; 
and  may  therefore  justify  the  seizure  of  the  goods 
of  the  grantor  himself,  and  give  the  grantee  an 
interest  in  them  after  seizure ;  but  it  does  not 
give  any  interest  in  the  goods  of  the  grantor 
before  seizure,  and  does  not  justify  the  seizure 
of  the  goods  of  third  persons  at  all.    lb. 


In  Lien  of  Tithes.] — By  an  inclosure  act, 


the  tithes  payable  in  respect  of  certain  old  in- 
closures  were  extinguished,  and  in  lieu  a  com 
rent  substituted,  which  was  directed  to  be  paid 
for  ever  afterwards  to  the  impropriator  and  vicar, 
by  the  person  who,  for  the  time  being,  should 
"be  in  the  possession  or  occupation  of  the  land 
ont  of  which  the  rent  should  be  issuing  ;  and 
a  power  of  distress  was  given  for  its  recovery, 
tlie  same  as  for  rent  service,  or  other  rent]  in 
arrear ;  for  several  years,  part  of  such  land 
remained  untenanted  and  wholly  unprofitable 
to  the  owner,  who,  during  that  time,  resided  else- 
where ;  the  land  was  then  demised  to  a  tenant, 
ifvho  entered,  and  brought  it  into  cultivation  : — 
Held,  that  the  goods  of  the  tenant,  coming  in 
under  him,  were  liable  to  be  distrained  for  such 
rent  in  arrear.  Netoling  v.  Pcarce^  2  D.  &  R. 
607 ;  1  B.  &  G.  437.  And  see  Bendyshe  v.  Pearce^ 
4  Moore,  99 ;  1  B.  &  B.  460. 

By  a  local  inclosure  act  tithes  were  abolished, 
and  yearly  rents  imposed  in  lieu,  which  rents  it 
declared  should  be  chaiged  on  the  land,  and 
should  be  paid  at  the  rectory  house.  The  rector, 
in  addition  to  all  present  powers  for  recovery  of 
tithes  and  compositions,  was  to  have  the  same 
powers  and  remedies  for  recovering  the  yearly 
rents,  when  in  arrear,  as  by  common  law  or 
statute  are  provided  and  given  to  landlords  for 
the  recovering  of  rack  rent.  Provision  was  made 
for  the  apportionment  of  the  rent-charge  on  the 
division  of  the  lands,  which  apportioned  part 
was  "  to  be  recovered  from  the  lands  or  heredita- 
ments so  charged  therewith,  or  from  the  owners, 
in  such  and  the  same  manner  as  the  whole  of 
the  yearly  com  rents"  were  thereby  made  re- 
coverable. The  commissioner  was  to  determine 
what  yearly  sums,  according  to  the  aggregate 
annual  amount,  were  equivalent  to  the  tithes  of 
each  proprietor's  old  inclosed  lands  within  the 
parish,  which  yearly  sums  were  to  be  charged 
upon  the  old  inclosed  lands  of  the  proprietors 
as  yearly  rents  payable  thereout : — Held,  that 
the  statute  did  not  authorize  an  action  by  the 
rector  against  the  owner  of  inclosed  lands  in  his 
parish  for  the  non-payment  of  such  rent-chaige. 
Bedford  v.  Sutton  Coldjicld  (^Warden  and 
Society')  ;  SUveHer  v.  Bedford,  3  C.  B.,  N.  S. 
449  ;  27  L.  J.,  C.  P.  106  ;  4  Jur.,  N.  S.  133. 

Held,  also,  that  a  distress  for  the  aggregate 
amount  of  a  rent-charge  imposed  upon  lands  ac- 
quired before  the  act,  and  of  a  rent-charge  imposed 
on  lands  acquired  subsequently,  was  illegal.    lb. 

Held,  however,  that  a  distress  on  the  occupier 
for  the  amount  of  the  whole  rent-chaige  on  all 
the  lands  in  the  parish  of  the  same  proprietor, 
though  comprising  lands  not  in  the  occupation 
of  such  occupier,  was  a  legal  distress.    lb. 


Under  Lands  danses  Act,  1846.]— The  owner 
of  a  rent-charge,  granted  under  the  Lands 
Clauses  Act,  1845,  s.  10,  has  no  power  of  distress 
other  than  that  given  by  s.  11,  and  it  does  not 
extend  to  goods  which  the  railway  company  has 
assigned  for  the  benefit  of  creditors.  EyUm  v. 
DcJiblgh^  JltitJimand  Corwen  Railway  Company, 
38  L.  J.,  Ch.  74  ;  16  W.  R.  928. 

d.  Afirents. 

Anthority  given  to  Tenants  to  pay  Bent  to.] — 

An  authority  to  tenants  to  pay  rent  to  S.,  whose 
receipt  shall  be  their  dischaige,  does  not  entitle 
S.  to  distrain,  although  he  receives  the  rent  for 
his  own  benefit.  Ward  v.  Sliew,  9  Bing.  638  ;  2 
M.  &  Scott,  756. 

S.,  a  bankrupt,  I'eceived  from  his  assignees  the 
following  memorandum :  *'  Mr.  S.  having  com- 
pleted an  arrangement  with  H.  ft  Co.,  his  as- 
signees, for  the  five  houses  in  Chequer  Alley,  and 
the  arrears  of  rent  thereon,  the  tenants  on  the 
respective  premises  are  hereby  authorized  to  pay 
their  rents  to  S.,  whose  receipt  shall  be  their 
discharge  '^ — Held,  that  this  memorandum  gave 
S.  no  authority  to  distrain  in  the  name  of  the 
assignees.    lb. 

Power  of  Attorney  to  appoint.]— A  power  of 
attorney  was  executed  to  H.  R.,  which  contained 
authority  to  demand  and  recover  rents,  **and 
one  attorney  or  attorneys  under  him,  H.  R.,  to 
depute,"  &c  : — Held,  that  H.  R.  had  power  to 
authorize  another  to  make  a  distress  for  rent. 
Eagleton  v.  Oatteridge,  11  M.  &  W.  465 ;  2  D., 
N.  S.  1053  ;  12  L.  J.,  Ex.  359. 

Improper  Aet  of  Bailiff.]— A  landlord  em- 
ployed an  attorney  to  distrain  for  rent,  who  pre- 
pared a  warrant  of  distress,  which  the  landlord 
signed.  The  attorney  instructed  the  bailiff  not 
to  receive  the  rent,  but  to  refer  the  tenant  to 
him  ;  and  the  bailiff  thereupon  refused  a  tender 
of  the  rent  and  expenses.  In  trover  by  the 
tenant  for  the  goods  distrained  : — Held,  that  the 
authority  given  by  law  to  the  bailiff  to  receive 
the  rent  could  not  be  restrained  by  the  landlord 
or  his  attorney.  Hatch  v.  Hale,  15  Q.  B.  10  ; 
19  L.  J.,  Q.  B.  289  ;  14  Jur.  469. 

A  landlord  authorized  bailiffs  to  distrain  for 
rent  due  to  him,  from  his  tenant  of  a  farm, 
directing  them  not  to  take  anything  except  on 
the  demised  premises.  The  bailiffs  distrained 
cattle  of  another  person,  supposing  them  to  be 
the  tenant's,  beyond  the  boundary  of  the  farm. 
The  cattle  were  sold,  and  the  landlord  received 
the  proceeds  : — Held,  that  the  landlord  was  not 
liable  in  trover  for  the  value  of  the  cattle,  unless 
it  was  found  by  the  jury  that  he  ratified  the  acts 
of  the  bailiffs  with  knowledge  of  the  irregularity, 
or  that  he  chose,  without  inquiry,  to  take  the 
risk  upon  himself,  and  to  adopt  the  whole  of 
their  acts.  Leiou  v.  Read,  13  M.  &  W.  234  ;  14 
L.  J.,  Ex.  296. 

A  landlord  distraining  is  prim^  facie  liable  for 
the  act  of  his  bailiff  in  taking  goods  privileged 
from  distress,  though  they  never  come  to  his 
hands.  But  if,  when  he  knows  the  circumstances, 
he  disclaims  and  repudiates  the  act,  he  is  not- 
bound  by  it.    Hurry  v.  R i^k  man,  1  M.  &  Rob.  1 26. 

A  landlord  gave  a  warrant  to  a  broker  to  dis- 
train the  chattels  of  his  tenant  for  rent  due  from 
him  as  tenant  of  a  house.  The  broker,  after 
taking  the  furniture,  removed  a  shed,  used  as  a 
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workshop,  and  sold  the  materials,  as  well  as  a 
copper,  which  was  also  a  fixture.  The  landlord 
received  the  proceeds,  but  without  knowledge 
that  any  portion  thereof  had  been  derived  from 
property  illegally  seized  : — Held,  that  the  land- 
lord was  not  liable  in  trespass.  Freeman  v.  Rasher, 
13  Q.  B.  780  ;  18  L.  J.,  Q.  B.  340  ;  13  Jur.  881. 

Falie  Bepresentation  as  to  Sight  to  Dlitrain 

by.  ] — Action  against  husband  and  wife  for  falsely 
representing  to  the  plaintiff  (a  bailiff)  that  the 
wife  was  entitled  to  distrain  certain  goods  for 
rent  in  arrear,  whereby  the  plaintiff,  who  had 
distrained,  was  made  the  defendant  in  a  replevin 
suit,  and  obliged  to  pay  certain  sums  of  money. 
Mrs.  B.  (the  wife)  signed  a  warrant  of  distress 
for  rent,  supposing  herself  entitled  to  do  so,  and 
handed  it  to  the  plaintiff  who  acted  upon  it,  and 
had  thereby  been  damnified,  the  legal  estate  in 
the  property  distrained' upon  not  being  in  Mrs.  B., 
but  in  her  trustees  : — Held,  that  it  was  properly 
left  to  the  jury  to  say  whether  Mrs.  B.  signed 
the  warrant  in  error  or  fraudulently ;  and  that, 
the  jury  having  found  that  she  signed  it  in  error 
and  not  fraudulently,  the  verdict  was  properly 
entered  for  the  defendants.  BaicUng»  v.  Bell, 
1  C.  B.  951  ;  14  L.  J.,  C.  P.  265  ;  9  Jur.  973.  See 
Liverpool  Adelphi  Loan  AMoeiatlon  v.  Fair- 
hvrgt,  9  Ex.  422. 

Alleging  Distraint  was  for  Bent  due  to  him- 
•elf.] — The  right  of  a  person  to  do  an  act  with 
regard  to  the  property  of  another  depends  upon 
the  authority  or  right  which  he  really  has  to  do 
the  act,  and  not  upon  that  which  he  says  he  has. 
Therefore,  if  a  person  having  authority  to  dis- 
train for  rent  due  to  another,  says  at  the  time 
that  he  distrains  for  rent  due  to  himself,  he  may 
nevertheless  justify  as  bailiff  of  the  other.  Trent 
V.  Ilunty  9  Ex.  14  ;  22  L.  J.,  Ex.  318 ;  17  Jur.  899. 

Exoeeding  Authority.] — An  attorney  distrain- 
ing upon  a  tenant  whom  he  had  put  into  posses- 
sion on  the  part  of  the  owner,  and  contrary  to 
an  agreement  he  supposed  he  had  authority  in 
law  to  make  in  the  owner's  name,  but  which  he 
had  not,  is  not  liable  in  trespass.  Oxenham  v. 
Smythe,  2  F.  &  F.  220.    See  8,  C,  6  H.  &  N.  690. 

e.  Other  Persons/ 

Beoeiven  of  the  Court  of  Chanoery.] — A  re- 
ceiver appointed  by  the  Court  of  Chancery  has  a 
right  to  distrain  for  rent,  without  any  special 
authority  from  the  court  for  that  purpose. 
Bennett  v.  BobinSf  5  C.  &  P.  379  ;  S.  P.,  Brandon 
V.  Brandon,  5  Madd.  473. 

In  replevin  a  defendant  made  cognizance  as 
bailiff  of  W.  for  rent  in  arrear  from  tiie  plaintiff 
under  a  demise  from  W. ;  on  the  production  of 
the  lease  under  which  the  plaintiff  held,  W.  was 
described  as  a  receiver  appointed  by  the  Court  of 
Chancery,  and  the  rent  was  made  payable  to 
him  or  any  future  receiver : — Held,  that  W.  was 
entitled  to  distrain  for  rent  in  arrear,  and  that 
the  plaintiff  was  estopped  by  his  own  deed  from 
pleading  non  tenuit.  Dancer  v.  Uautings,  12 
Moore,  34  ;  4  Bing.  2. 

An  attornment  by  a  tenant  of  land  to  a  re- 
ceiver appointed  by  the  Court  of  Chancery  to 
collect  the  rents,  and  payment  of  rent  to  such 
receiver,  create  a  tenancy  by  estoppel  between 
the  tenant  and  the  receiver,  but  do  not  enure  to 
enable  the  person  who  is  found  ultimately  to  have 


the  legal  title  to  the  land  to  treat  the  tenant  as 
his  tenant,  and  to  distrain  for  rent.  Fvans  v. 
Mathia*,  7  El.  &  Bl.  590 ;  26  L.  J.,  Q.  B.  309 ;  8 
Jur.,  N.  S.  793. 

Other  Beeeiyen.]— By  a  deed  executed  con* 
temporaneously  with  a  mortgage  which  it  re^ 
cited,  the  mortgagor  and  mortgagee  appointed  a 
receiver,  and  constituted  him  their  agent  and 
attorney  to  receive  the  rents  of  the  mortgaged 
property,  and  to  use  such  remedies  by  way  of 
entry  and  distress  as  should  be  requisite  for 
that  purpose.  By  the  same  deed  the  mort- 
gagor attorned  as  tenant  from  year  to  year 
to  the  receiver,  and  there  was  a  proviso  that, 
if  default  should  be  made  in  payment  of  the 
mortgage  money  or  interest  at  the  times  ap- 
pointed,! the  mortgagee  might  enter  and  avoid 
the  tenancy  created  by  the  attornment.  There 
was  also  a  proviso  that  nothing  therein  con- 
tained should  lessen  the  rights,  powers  or  re> 
medics  of  the  mortgf^i^ee  under  the  mortgage. 
On  the  mortgagor  being  found  bankrupt  : — 
Held,  that  the  relation  oi.  landlord  and  tenant 
had  been  created  between  the  receiver  and 
mortgagor  by  the  receivership  deed,  and  that  the- 
receiver  was  entitled  to  distrain,  and  take  the 
goods  which  belonged  to  the  mortgagor  on  the^ 
mortgaged  premises.  Jolly  v.  Arhvttinot,  4  Dc 
G.  &  J.  224  ;  28  L.  J.,  Ch.  547  ;  5  Jur.,  N.  8.  689. 

When  property  over  which  a  person  claims  a. 
right  to  distrain  is  in  the  hande  of  a  receiver  the 
Court  of  Chancery  will  give  leave  to  distrain, 
unless  it  is  clear  that  the  property  is  not  within 
the  power  of  distress.  Byton  v.  Denbigh,  Ruthin 
and  Corwen  Railway  Company;  Richman  v. 
JoJin/t^  38  L.  J.,  Ch.  74  ;  16  W.  R.  928. 

Exeoutors.] — The  executor  of  a  person  seised  in 
fee  of  land,  and  demised  by  him  for  aterm  of  years, 
reserving  a  rent,  could  not  distrain  for  arrears  of 
rent  accrued  in  the  testator's  lifetime ;  for  the 
latter  was  not  a  tenant  in  fee-simple  of  a  rent^ 
within  32  Hen.  8,  c.  37,  s.  1.  Pretcott  v.  Boucher, 
3  B.  &  Ad.  849  ;  S.  P.,  Jone*  v.  Janet,  3  B.  &  Ad. 
967. 

Where  a  distress  was  made  by  command,  and 
in  the  name  of  a  landlord,  but  he  died  before  the 
distress  was  actually  made  : — Held,   that  the 
bailiff  might  make  cognizance  as  the  bailiff  or 
his  executrix,  under  32  Hen.  8,  c.  37,  s.  1,  who* 
ratified  the  distress,  although  before  probate.. 
Whitehead  v.  Taylor,  2  P.  &  D.  367  ;  10  A.  &  E. 
210  ;  4  Jur.  247. 

One  of  three  co-executors  to  whom  land  was 
devised  in  trust  agreed  with  the  others  to  pay  a 
rent  for  it,  and  entered  into  possession,  and  i)aid 
rent:— Held,  that  the  two  might  distrain  for 
rent  in  an-ear.    Cotvper  v.  Fletcher,  6  B.  &  S.  464. 

Tenants  hy  Elegit.]— A  tenant  by  elegit  has  a 
right  to  distrain  without  attornment.  Lloyd  v. 
Da  vies,  2  Ex.  103  ;  18  L.  J.,  Ex.  80. 


Tenants  for  Life.] — Where  a  tenant  for  life, 
having  a  power  to  lease  for  twenty-one  years, 
leased  for  fifty-three  years  to  the  defendant,  who 
nine  years  after  the  death  of  such  tenant  under- 
let to  the  plaintiff,  and,  in  the  following  year, 
the  remainderman,  after  giving  the  plaintiff  and 
defendant  notices  to  quit,  gi'anted  the  former  a 
new  lease,  and  received  the  rent  due  thereon  for 
six  years  ;  at  the  expiration  of  which  period,  the 
defoi\dant,  who  had  acquiesced  in  the  transaction 
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during  the  interval,  distrained  on  the  plaintiff's 
goods  for  six  jears*  rent : — Held,  that  such  dis- 
tress was  illegal,  and  that,  after  sach  acqniesoence, 
the  plaintiff  might  plead  non  tenuit  to  the  de- 
fendant's avowry  under  the  lease  which  the 
plaintiff  accepted  from  him,  and  thereby  deny 
the  title  of  the  party  under  whom  he  derived 
})osscs8ion.  Neave  v.  Mqm^  8  Moore,  389  ;  1  Bing. 
360. 

OrersMn  and  Churehwardeiui.] — ^The  59  Goo. 
3.  c.  12,  s.  17,  enacts,  that  all  buildings,  lands, 
A:c.,  purchased  or  taken  on  lease  by  the  church- 
warJens  and  overseers  of  the  poor  of  any  parish 
by  the  authority  and  for  the  purposes  of  that  act, 
shall  be  conveyed,  demised,  &c.  to  the  church- 
wardens  and  overseers  of  every  sach  parish  and 
their  successors,  in  trust  for  the  parish ;  and 
sach  churchwardens  and  overseers  are  em- 
powered to  take  and  hold  in  the  nature  of  a 
body  corporate  all  buildings,  lands,  &c.  belong- 
ing to  such  parish  : — Held,  that  the  act  maae 
the  churchwardens  and  overseers  a  corporation 
of  a  peculiar  kind,  differing  from  ordinaiy  cor- 
porations, the  object  of  it  being  the  care  and 
proper  management  of  the  parochial  property, 
and  that  it  was  competent  for  any  one  of  the 
churchwardens  or  overseers  to  authorize  a  dis- 
tress for  rent  in  arrear.  Gouldsxoorth  v.  Knightit^ 
11  M,  &  W.  337  ;  12  L.  J.,  Ex.  283. 

JoiBt  Tenants.] — ^Oneof  two  joint-tenants  may 
demise  his  part  to  the  other,  with  the  usual  in- 
cidents of  a  reversion  and  right  to  distrain. 
Owper  V.  Fletcher,  11  Jur.,  N.  8.  780  ;  12  L.  T. 
420  ;  13  W.  B.  739  ;  6  B.&  S.  464. 

One  of  several  joint-tenants  may  sign  a 
warrant  of  distress,  and  appoint  a  bailiff  to  dis- 
train for  rent  due  to  all,  if  the  others  do  not 
forbid  him ;  and  if,  when  applied  to,  they  merely 
decline  to  act,  that  will  not  prevent  him  from 
proceeding.  Bohiwton  v.  Hoffman,  1  M.  &  P. 
474  ;  4  Bing.  562  ;  3  C.  &  P.  234. 

A  rent-charge  may  be  divided  by  will,  or  by 
deed  operating  under  the  Statute  of  Uses,  so  as  to 
make  the  tenant  liable,  without  attornment,  to 
several  distresses  by  the  devisees  or  cestuis  que 
use.    Riris  v.  WaUony  5  M.  &  W.  255. 

By  a  deed  of  the  7th  of  August,  1832,  a  farm 
was  conveyed  to  A.  for  life  (subject  to  a  term  of 
1,000  years),  with  power  to  lease  for  three  lives, 
with  a  remainder  over,  which  ultimately  became 
vested  in  B.  and  G.  The  term  of  1,000  years  was 
created  for  the  securing  3,000Z.,  and  was  at  the 
time  of  such  settlement  vested  in  two  trustees, 
one  of  whom  was  A.,  the  tenant  for  life.  In  exer- 
cise of  the  leasing  power,  A.  granted  a  lease  of 
the  farm  for  three  lives,  under  which  lease  the 
plaintiff  became  tenant,  subject  to  the  rent 
thereby  reserved,  and  which  rent  was  paid  by 
the  plaintiff  to  B.  and  C.  (or  to  R.  and  D., 
their  attomey.s)  upon  their  coming  into  posses- 
sion of  the  property.  Subsequently  R.  and  D., 
as  the  attorneys  for  B.  and  C,  wrote  to  the 
plaintiff,  stating  that  the  legal  estate  under  the 
term  for  1.000  years  was  in  S.,  and  directing  him 
to  pay  the  rent  to  S. ;  and,  in  consequence  of  that 
communication,  the  plaintiff  allowed  S.  to  recover 
judgment  against  him  in  an  action  for  rent  under 
the  lease.  B.  and  C.  afterwards  distrained  for 
rent  as  due  to  them,  whereupon  the  plaintiff 
brought  replevin: — Held,  that,  as  the  term  of 
1,000  years  had  (as  to  one  moiety)  merged  in  A. 
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and  B.,  and  C.  had  therefore  a  right  to  distrain 
for  a  moiety  of  the  rent,  the  effect  of  the  repre- 
sentation by  R.  and  D.  would  not  estop  B.  and  0. 
from  recovering  rent  which  the  plaintiff  had  not 
paid  in  consequence  of  such  representation,  or 
had  not  made  himself  liable  to  pay  under 
the  judgment  obtained  against  him  by  S.  White 
V.  Greenish,  11  C.  B.,  N.  S.  209  ;  8  Jur.,  N.  S. 
563. 

Tenants  in  Common.] — ^A  tenant  in  common, 
demising  his  share  to  nis  companion,  may  dis- 
train the  goods  and  chattels  of  such  companion. 
Brennany.  Hood,  4  Ir.  C.  L.  R.  332. 

A  terre-tenant,  holding  under  two  tenants  in 
common,  cannot  pay  the  whole  rent  to  one,  after 
notice  from  the  other  not  to  pay  it ;  and  if  he 
does,  the  other  tenant  in  common  may  distrain 
fer  his  share.     Harrison  v.  Barnhy,  5  T.   R. 

246.      And    see    Doe   d.  v.    Mitchell,    1 

B.  &  B.  11. 

Land  was  demised  by  four  persons  (whose 
original  title  did  not  appear),  at  one  entire  rent, 
to  be  divided  and  paid  separately,  in  equal  por- 
tions ;  and  one  of  the  four  distrained  upon  the 
tenant  for  her  own  share  of  the  rent : — Held,  that 
the  distress  was  regular,  for  whatever  might  have 
been  the  interest  of  the  landlords  as  between 
themselves,  as  between  them  and  the  terre- 
tenant  they  were  tenants  in  common,  and  en- 
titled each  to  a  separate  distress.  Whitley  v. 
Boberts,  M*Clel.  &  Y.  107. 

Co-Heirs  in  Gavelkind. J — One  of  several  co- 
heirs in  gavelkind  may  distrain  for  rent  due  to 
himself  and  his  co-heirs,  without  an  express 
authority  from  them.  Leigh  v.  Shepherd,  5 
Moore,  297  ;  2  B.  &  B.  465. 

Hallway  Company — ^Tolls.] — A  tender  of  a  cer- 
tain sum  as  being  '*  all  that  is  due  "  is  bad,  and  a 
demand  of  a  certain  sum,  made  up  of  two  sums 
claimed  on  two  distinct  grounds,  is  not  a  demand 
of  either ;  and,  therefore,  where  a  railway  com- 
pany entitled  to  distrain  for  tolls,  demanded  a 
sum  in  gross  made  up  of  two  sums,  the  one  due 
for  toUs,  the  other  not  so  due,  and  the  party 
tendered  the  amount  due  for  tolls  as  being  all 
that  was  due: — Held,  that  the  company  was 
not  entitled  to  distrain,  but  was  not  precluded 
by  the  tender  from  recovering  the  toll.  Field 
V.  Newport  BaUtoay  Company,  27  L.  J.,  Ex. 
396  ;  3  H.  &  N.  409. 

For  Duties — ^Bamsgate  Harbour  Act] — By  the 
Ramsgate  Harbour  Act,  certain  duties  are  to  be 
paid  by  the  master  or  owners  for  every  ship  or 
vessel  of  a  certain  burthen  passing  from,  to,  or 
by  Ramsgate.  By  the  act,  masters  or  owners 
eluding  payment  shall  stand  charged  and  be 
liable  to  the  payment  of  the  same,  and  the  same 
shall  be  levied  and  recovered  by  the  same  method 
by  which  fines  and  penalties  are  by  that  act  re- 
covered, namely,  by  distress.  The  defendant, 
against  whom  the  action  was  brought  for  tho 
duties  under  the  act,  was  the  owner  of  a  vessel 
which,  during  the  year,  made  frequent  voyages  in 
ballast  to  Jersey,  bringing  back  oysters  which  he 
laid  in  beds  at  Milton : — Held,  that  he  was  liable 
to  be  sued  under  the  statute  for  the  duties,  and 
that  the  remedy  by  distress  was  merely  cumula- 
tive. Shepherd  v.  Hills,  11  Ex.  55  ;  25  L.  J., 
Ex.6. 
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2.  Fob  what  Bents. 
a.  Oxdlnaxy. 

D«mi«6  mnit  be  Certai2L]~A  landlord  cannot 
distrain  xmless  there  is  an  actual  demise  at  a 
specific  rent.    Dunk  v.  Hunter,  5  B.  &  A.  322. 

A.,  by  a  contract  in  writing  demised  to  B.  at  a 
yearly  rent  of  145Z.,  from  the  14th  May,  1861, 
premises,  including  a  cottage  occupied  by  C,  at 
the  rental  of  6/.  a  year.  B.  took  possession  of  all 
the  premises  included  in  the  demise  except  the 
cott«^[e,  as  C.  refused  either  to  go  out  or  attorn  to 
B.  Before  the  day  fixed  for  the  first  half-yearly 
payment  of  rent,  A.  and  B.  verbally  agreed  that 
A.  should  receive  from  C.  some  arrears  of  rent, 
and  that  A.  should  pay  B.  701.  on  the  14th 
November,  1861,  and  702.  on  the  14th  May,  1852  : 
—"Held,  that  this  was  a  new  demise,  and  that  A. 
was  entitled  to  distrain  for  the  70Z.  due  on  the 
14th  November.  Watnon  v.  Ward,  8  Ex,  335 ; 
22  L.  J.,  Ex.  161. 

An  owner  of  a  factory,  consisting  of  several 
rooms,  was  in  the  habit  of  letting  standings 
therein  for  lace-machines,  himself  supplying  the 
power  for  working  them,  there  being  no  demise 
of  the  room  : — Held,  that  the  weekly  payments 
could  not  be  distrained  for  as  rent  Hancock  v. 
Attstin,  14  C.  B.,  N.  S.  634  ;  32  L.  J..  C.  P.  252  ; 
10  Jur.,  N.  S.  77  ;  8  L.  T.  429  ;  11  W.  R.  833. 

A  proprietor  of  a  house,  and  of  a  marl  pit  and 
brick  mine,  demised  the  house  by  an  unwritten 
agreement  to  D.  from  a  day  named ;  and  it  was 
at  the  same  time  agreed  between  them,  without 
writing,  that  D.  should  take  the  marl  pit  and  the 
brick  mine,  and  should  pay  quarterly,  at  the 
usual  quarter-days,  ScL  per  solid  yard  for  all  the 
marl  that  he  got,  and  U.  Sd.  per  1,000  for  all  the 
bricks  that  he  made.  D.  took  the  marl  and 
made  bricks  accordingly,  and  paid  the  stipulated 
6ums  for  a  time,  but  they  afterwards  fell  into 
arrear  : — Held,  that  the  agreement  for  the  marl 
pit  and  brick  mine  was  a  demise  of  the  land  from 
year  to  year,  at  a  rent  capable  of  being  ascer- 
tained with  certainty,  and  for  which,  therefore, 
the  lessor  might  distrain.  Daniel  v.  Gratiej  6 
Q.  B.  145  ;  13  L.  J.,  Q.  B.  309  ;  8  Jur.  708. 

Half  a  room  in  a  factory  partitioned  off  from 
the  rest,  with  a  supply  of  sufficient  steam  power 
to  drive  certain  lace-machines,  was  let  to  A.  at  a 
fixed  annual  rent,  subject  to  deductions  for  hin- 
drances to  the  working  of  the  steam-engine  : — 
Held,  a  sufficient  demise  to  give  a  right  of  dis- 
tress. Selhy  V.  Oreav&t,  3  L.  R.,  C.  P.  594  ;  37 
L.  J.,  C.  P.  251 ;  19  L.  T.  186  ;  16  W.  R.  1127. 

A  tenant  of  a  small  labourer's  cottage,  standing 
upon  a  close  containing  more  than  an  acre  of 
land,  which  was  partly  cultivated  as  a  garden 
and  partly  sown  with  com  or  planted  with  pota- 
toes, is  a  tenant  of  a  farm  or  lands  and  has  a 
claim  to  emblements  within  14  &  15  Vict.  c.  25, 
8. 1,  and  the  succeeding  landlord,  upon  the  death 
of  the  preceding  lessor,  who  is  entitled  by  that 
section  to  recover  and  receive  a  proportion  of 
rent  from  the  tenant,  is  justified  in  obtaining 
such  rent  by  distress.  Haines  v.  Welch,  4 
L.  R.,  C.  P.  91 J  38  L.  J.,  C.  P.  118  ;  19  L.  T. 
422. 

Lessor  aisigning  Interest.]— See  Parmenter 
V.  Wehbery  col.  439. 

Lessor's  Title  Defeasible.]— A  defendant, 
having  only  a  defeasible  title,  demised  to  the 


plaintiff  for  years.  Before  the  first  quarterns 
rent  was  due,  the  plaintiff  was  evicted  by  title 
paramount  to  the  defendant's,  and  remained  out 
of  possession  for  some  weeks  :  he  then  entered 
again,  under  a  new  agreement  with  the  person 
who  had  evicted  him  by  title  paramount : — 
Held,  that  the  defendant  was  not  entitled  to 
distrain.  Hoperaft  v.  Kfiyn,  9  Bing.  613  ;  2  M. 
&  Scott,  760. 

Agreement  for  Lease.]— If,  under  an  agree- 
ment for  a  lease  at  a  certain  rent,  the  tenant  is 
let  into  possession  before  the  lease  is  executed, 
the  lessor  cannot,  during  the  first  year,  distrain 
for  rent,  for  there  is  no  demise  express  or  im- 
plied.   Hegan  v.  Joknmm,  2  Taunt.  148. 

A.  entered  into  an  agreement  with  M.  that  a 
valid  lease  in  law  should  be  forthwith  prepared, 
to  be  duly  executed  by  A.  and  M.,  of  a  house  and 
premises,  to  A. ,  to  hold  for  the  term  of  three 
years  at  the  yearly  rental  of  84i.  The  agree- 
ment specified  how  the  rent  should  be  paid, 
;  and  what  covenants  should  be  inserted  in  the 
lease,  and  then  contained  this  clause  :  ^'  And  it 
is  mutually  agreed  that  these  presents  shall 
operate  as  an  agreement  only,  and  that,  until  a 
lease  shall  be  executed,  the  rents,  covenants  and 
agreements  to  be  therein  rcserv^  and  contained 
shall  be  paid  and  observed,  and  the  several 
rights  and  remedies  shall  be  enforced  in  the 
same  manner  as  if  the  same  had  been  actually 
executed."  A.  entered  into  possession  of  the 
premises,  and  remained  till  rent  became  due, 
when  he  fraudulently  conveyed  away  his  goods  : 
— Held,  that  a  tenancy  was  created  which  gave 
M.  a  right  to  distrain  the  goods,  and  consequently, 
to  follow  after  and  take  {Mssession  of  them  at 
the  place  to  which  they  were  taken.  Anderfan 
V.  MidlaTid  JR4n'lway  Comjmnp,  3  El.  &  El.  614  ; 
30  L.  J.,  Q.  B.  94  ;  7  Jur.,  N.  S.  411. 

A.  entered  a  farm  under  an  oral  agreement  for 
a  lease  for  ten  years  ;  and  though  the  time  for 
paying  rent  was  settled,  it  did  not  appear  what 
was  the  amount  to  be  paid  ;  the  lease  was  never 
executed,  but  A.  occupied  according  to  the  terms 
of  the  proposed  lease,  and  yytiid  a  certain  rent  for 
two  years  : — Held,  that  the  lessor  might  distrain. 
Knight  v.  Bennett,  3  Bing.  361  ;  11  Moore,  227. 

With  Oonditioa.] — A   tenant  entered 

under  an  agreement,  containing  stipulations  for 
a  lease  at  25^.  a  year,  and  an  engagement  by  the 
landlord  to  complete  certain  erections.  The 
erections  were  never  completed,  and  the  tenant 
never  paid  any  rent ;  but,  being  called  on  after 
some  years'  occupation,  said  he  was  ready  to  pay 
what  was  due,  provided  the  erections  were  com- 
pleted, and  an  allowance  made  him  for  the  ex- 
pense of  some  repairs: — Held,  that  a  demise  at  a 
rent  certain  could  not  be  implied  so  as  to  entitle 
the  landlord  to  distrain.  JRegnart  v.  Porter,  7 
Bing.  451  ;  5  M.  &  P.  370. 

M.  agreed  verbally  with  W.  to  take  a  house  of 
the  latter,  furnished,  at  170/.  a  year  rent,  pay- 
able quarterly  and  in  advance.  The  house  was 
furnished  only  in  part,  but  W.  promised  that  it 
should  be  completely  fumishea,  not  speci^ng 
any  time.  M.  was  let  into  possession  within  a 
month  after  the  treaty.  After  the  expiration  of 
a  quarter,  W.  distrained  for  rent.  The  furniture 
not  having  been  sent  in  as  proposed,  M.  brought 
trespass : — Held,  that  it  was  a  question  for  the 
jury,  whether  the  agreement  was  absolute,  or  on 
condition  only  of  the  furniture  being  sent  in ; 
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that  ihere  was  evidence  for  the  jury  to  find  that 
it  was  conditional,  and  therefore  that  the  distress 
was  not  justifiable.  Mechdan  y.  Wallace^  7  A. 
&  E.  54,  n. ;  6  N.  &  M.  316. 

Payable  in  Advaaee.] — By  an  agreement  for 
the  ade  of  a  honsc  and  land,  75/.,  part  of  the 
purchase-money,  was  payable  on  signing  the 
agreement,  and  1,500/.,  &e  remainder  of  the  pur- 
chase-money, was  payable,  with  interest,  on  a 
day  certain  ;  and  after  stipolating  for  tiie  de- 
livery of  an  abstract  of  title  and  the  time  within 
which  the  title  should  be  deemed  accepted,  the 
agreement  stated  that,  as  the  purchaser  was  to 
be  let  into  immediate  possession,  and  for  the 
purpose  of  securing  the  due  performance  of  the 
several  i^reements  therein  contained,  the  pur- 
chaser admitted  himself  to  be  a  tenant  from 
week  to  week  to  the  vendor  of  the  hereditaments 
thereby  agreed  to  be  sold,  at  the  weekly  rent  of 
80/.,  payable  in  advance : — Held,  that  the  agree- 
ment gave  a  right  of  distress  to  the  vendor  for 
the  sum  payable  as  a*weekly  rent.  Yeaman  v. 
EliUtm,  36  L.  J.,  C.  P.  326  ;  17  L.  T.  66. 

Forehand  rent  may  be  distrained  for  by  the 
landlord,  although  he  is  aware  that  an  execution 
is  about  to  be  put  in,  at  the  suit  of  a  judgment 
creditor.    Harrison  v.  Barry,  7  Price,  690. 

A  landlord  let  premises  to  a  tenant  from  the 
15th  of  June  for  five  years,  at  a  yearly  rent  of 
100/.,  to  become  due  and  payable  in  advance  (if 
demanded)  by  equal  qnaiterly  payments  on  the 
15th  of  Septembcu*,  December,  Mareh  and  June 
in  every  year :  provided  always,  that  if  the  yearly 
rent  reserved  or  any  part  thereof  shall  be  in 
arrear  and  unpaid  for  twenty-one  days  next 
after  any  of  the  days  appointed  for  payment 
thereof  in  advance,  being  first  lawfully  demanded 
npon  or  at  any  time  after  the  twenty-one  days,  and 
not  paid  when  demanded,  then  the  lessor  shall 
have  power  to  re-enter.  No  rent  was  demanded 
nntil  August,  1852,  when  upon  its  not  being 
paid  the  landlord  distrained  : — Semble,  that  the 
constraction  of  the  demise  was  that  the  rent  was 
payable  in  advance,  but  was  not  to  be  actually 

Edd  until  demanded,  and  therefore  that  the 
ndloid  was  entitled  to  distrain.  IVillianut  v. 
Jlolmest,  8  Ex.  861 ;  22  L.  J.,  Ex.  213. 

Premises  were  let  under  an  agreement  that 
the  yearly  rent  should  be  110/.  from  the  15th  of 
October,  1847,  and  that"  the  rent  should  be  pay- 
able in  advance  if  the  landlord  required  the 
same."  At  the  expiration  of  the  first  quarter 
the  landlord  demanded  27/.  10«.  for  a  quarter's 
rent  then  due  ;  and  as  it  was  not  paid,  he  dis- 
trained for  the  110/. : — Held,  that  after  such  de- 
mand he  had  a  right  to  distrain  for  the  27/.  lO/r., 
bat  not  for  the  110/.  Clarke  v.  Holford,  2  C.  & 
K.  540. 

It  was  a  condition  in  a  lease  of  a  farm  that 
the  tenant  should  pay  the  last  half-year's  rent  in 
advance,  which  last  half-year's  rent  should  be 
considered  as  reserved  and  due  on  the  29th  Sep- 
tember preceding,  if  the  landlord  should  see 
cause  for  such  demand : — Held,  that  the  land- 
lord was  entitled  to  demand  the  last  half-year's 
rent,  and  to  distrain  for  it  at  any  time  between 
the  29th  September  and  the  expiration  of  the 
tenancv,  without  demand  previous  to  the  29th 
September.  Witty  v.  miliams,  10  L.  T.  457 ; 
12  W.  B.  755. 

Optbaal  Peiiodi  of  Payment.  1— Bent  being  re- 
served, payable  quarterly,  or  half-quarterly,  if 


required  ;  the  landlord  having  received  the 
rent  quarterly  for  a  twelvemonth,  cannot,  with- 
out notice,  distrain  for  a  half-quarter's  rent. 
Mallam  v.  Arden^  10  Bing.  299 ;  3  M.  &  Scott, 
793. 

Separate  or  Entire  Eents.]— Beplevin  for 
goods  taken  in  a  dwelling-house,  and  for  garden 
produce  taken  in  a  garden,  and  for  com  taken  in 
a  close.  AvowiT,  as  to  taking  the  goods  in  the 
dwelling-house  and  the  garden  produce  in  the 
garden,  that  the  defendant  took  the  same  for 
rent  of  the  house  and  garden  in  arrear.  Avowry, 
as  to  taking  the  com  in  the  close,  that  the  defen- 
dant took  it  for  rent  of  the  close  in  arrear.  Pleas 
in  bar,  that  the  defendant  did  not  make  a  sepa- 
rate and  a  distinct  distress  in  and  upon  the 
dwelling-house  and  garden  for  and  in  respect  of 
the  rent  alleged  to  have  been  in  arrear  for  and  in 
respect  of  the  dwelling-house  and  garden,  and 
also  a  separate  and  a  distinct  distress  in  and 
upon  the  close  for  and  in  I'cspect  of  the  close  ; 
but  illegally  made  and  took  one  joint  distress  as 
for  and  in  respect  of  the  several  arrears  of  rent 
in  and  upon  the  dwelling-house  and  garden,  and 
also  in  and  upon  the  close, — are  bad.  Phillij)s  v. 
Whitsed,  2  El.  &  Bl.  804 ;  29  L.  J.,  Q.  B.  164 ; 
6  Jur.,  N.  S.  727 ;  2  L.  T.  278 ;  8  W.  R. 
494. 

In  replevin,  avowry,  that  the  avowant  was 
entitled  to  a  rent-chai^  of  300/.,  payable  half- 
yearly,  and  avows  for  79/.,  pareel  of  one  half- 
yearly  payment.  Plea  in  bar,  that,  before  the 
seizure,  the  avowant  distrained  in  another  part 
of  the  lands  out  of  which  the  rent  issued;  for  the 
same  half-yearly  payment,  and  took  goods 
enough  to  satisfy  ihe  whole.  Beplication,  that 
the  first  distress  was  for  the  half-yearly  pay- 
ment, less  the  79/.  distrained  for : — Held,  that 
the  grantee  of  the  rent-charge  could  not  divide 
the  demand,  and  distrain  for  part  on  one  part  of 
the  land,  and  afterwards  for  the  residue  on  the 
other.     Owens  v.  Wynne^  4  El.  &  Bl.  579. 

Bent  of  Furnished  Lodgings.]— A 'landlord 
may  distrain  for  the  rent  of  ready-furnished 
lodgings.    Newman  v.  Anderton,  2  N.  R.  224. 

After  Kotiee  to  Quit.] — ^A  landlord  has  no 
right  to  distrain  for  double  rent  upon  a  weekly 
tenant  who  holds  over  after  a  notice  to  quit. 
SuHivan  v.  Bishop,  2  C.  &  B.  359. 

A  tenant  holding  over  after  notice  to  quit 
given  by  the  landlord,  is  not  liable  to  a  distress, 
without  some  evidence  of  a  renewal  of  the 
tenancy.    Jen-ner  v.  CUeyy,  I  M.  &  Rob.  213. 

After  Serving  a  Writ  of  Qeotment.] — ^A  land- 
lord, having  treated  an  occupier  of  his  land  as  a 
trespasser,  by  serving  him  with  an  ejectment, 
cannot  afterwards  distrain  on  him  for  rent,  al- 
though the  ejectment  is  directed  against  the 
claim  of  a  third  person  who  comes  in  and  de- 
fends in  lieu  of  the  occupier,  and  the  occupier  is 
aware  of  that  circumstance,  and  is  never  turned 
out  of  possession.  Bridges  v.  Smith,  5  Bing. 
410  ;  2  M.  &  P.  470. 

Where  there  was  a  lease  for  a  yearly  rent  pay- 
able quarterly,  with  a  clause  of  re-entry  in  case 
the  rent  should  be  in  arrear  for  twenty-one  days, 
and  the  three  quarters'  rent  was  due  at  Michael- 
mas, for  which  a  distress  was  put  in  on  the  2nd 
October,  and  on  the  2nd  November  the  landlord 
served  a  writ  of  ejectment,  there  being  no  suffi* 

Q2 
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cient  diBtress  on  the  premises  : — Held,  that  the 
distress  affirmed  the  continuance  of  the  tenant^s 
estate  up  to  Michaelmas,  and  therefore  that  a 
half-year's  rent  not  being  in  arrear  at  the  time 
of  the  writ  served,  the  landlord  coald  not  re- 
cover. Cotesworth  v.  Spoheny  10  C.  B.,  N.  S. 
103  ;  30  L.  J.,  C.  P.  220 ;  7  Jur.,  N.  S.  803. 

After  erroneoiu  Allowanoe  of  Tazas.]  —  A 
landlord's  receiver  allowed  the  tenant  to  make  a 
deduction  in  respect  of  a  payment  for  land-tax 
every  year,  for  seventeen  years,  greater  than  the 
landlord  was  liable  to  pay,  the  landlord  knowing 
or  having  the  means  of  knowing  all  the  facts  : — 
Held,  that  he  could  not  distrain  for  the  amount 
erroneously  allowed,  though  the  receipt  given 
every  year  shewed  the  amount  paid  and  the 
amount  deducted.  BramHon  v.  ItobinSf  4  Bing. 
11  ;  12  Moore,  68. 

b.  Bent  Serrioes,  Seek,  Chief  and  Fee-farm 

Bents. 

Bent  Serriee.] — Replevin :  avowry,  that  the 
plaintiff  held  the  land  as  tenant  to  the  defen- 
dant under  a  demise,  "  subject  to  certain  rents, 
provisions,  conditions  and  stipulations,  that  is  to 
Hay,  that  the  plaintiff  should  not  nor  would, 
during  the  continuance  of  the  tenancy,  sell  any 
hay  produced  during  such  continuance  upon  the 
premises  of  the  same,  under  the  penalty  of  2^.6d. 
for  each  yard  of  the  hay  sold,  to  be  recovered  by 
distress  as  for  rent  in  arrear  ;  and  that  the  plain- 
tiff sold  off  the  premises  800  yards  of  hay,  con- 
trary to  the  stipulations  and  provisions,  by  reason 
whereof  lOOZ.,  being  at  the  rate  of  2*.  6d,  for 
each  yard  of  .the  hay  sold, •became  due,  and 
recoverable  by  disti'css ; — Held,  first,  that  the 
2s.  6d.  per  yai-d  was  not  a  penalty  but  a  rent- 
service,  and  distminable  on  non-payment,  as  of 
common  right.  Pollitt  v.  Foreat  {inerror^  11 
Q.  B.  949  ;  16  L.  J.,  Q.  B.  424  ;  U  Jur.  1032. 

Held,  secondly,  that  this  being  in  the  nature 
of  a  licence  by  the  tenant  to  the  landlord,  in 
whom  the  reversion  was  remaining,  the  right  to 
distrain  was  sufficiently  granted  by  an  instru- 
ment not  under  seal.   lb. ;  S,  C^lCk  K.  660. 

Where  a  tenant  holds  premises  by  the  service 
of  cleansing  the  parish  church,  without  any  pecu- 
niary render,  such  service  is  a  rent  for  which  a 
distress  may  be  made  within  3  &  4  WiU.  4,  c.  27, 
ss.  1,  8.  Doe  d.  Edney  v.  Benhain^  7  Q.  B.  976  ; 
14  L.  J.,  Q.  B.  342  ;  9  Jur.  662. 

So  the  service  (imder  the  cii'cumstances)  of 
ringing  the  church  bell  at  stated  houi-s  from 
Michaelmas  to  Christmas.  Doe  d.  Edney  v. 
Billett,  Id. 

The  right  of  distress  is  not  so  inseparable  an 
incident  to  rent  sen'ice,  that  it  cannot  be  post- 
poned. Giles  V.  Spe7icei%  3  C.  B.,  N.  S.  244  ;  26 
L.  J.,  C.  P.  237  ;  3  Jur.,  N.  S.  820. 

Therefore  where  A.,  a  mesne  landlord,  let  pre- 
mises to  an  under-tenant  by  a  written  agreement 
which  provided  that  no  distress  should  be  made 
till  after  A.  had  produced  the  receipt  of  the 
superior  landlord,  and  A.  afterwards  distrained 
for  his  rent  without  producing  such  receipt : — 
Held,  in  an  action  by  the  under-tenant  against 
the  broker  who  executed  the  disti'ess,  that  A.'s 
right  was  postponed,  and  that  the  broker  was 
liable  as  a  trespasser.    Jb, 

Some  time  after  the  first  agreement  A.  and  his 
under-tenant  agreed  by  parol  to  substitute  other 
premises  for  those  originaUy  taken,  to  be  held  on 


the  same  terms,  and  the  under-tenant  entered  : — 
Held,  that  the  taking  of  the  second  premises  was 
a  new  contract,  and  not  an  alteration  of  the 
terms  of  the  first.    lb. 

Bent  Seek.]  —  In  replevin,  the  defendant 
avowed  that  Henry  the  Eighth  was  seised  in 
fee,  in  right  of  his  crown,  of  the  shop  in 
which,  &c.,  and  by  letters-patent  granted  it  to 
W.  in  tail  male,  to  be  held  by  knight's  service, 
paying  to  the  king  an  annual  rent  of  4/.  lis.  id. 
at  Michaelmas  in  every  year.  The  avowry  traced 
the  title  to  the  reversion  through  the  sucoessiTe 
sovereigns  down  to  Charles  the  Second.    That 

j  he,  by  letters-patent  (made  after  the  22  Car.  2, 
c.  6,  and  22  k  23  Car.  2,  c.  24,  and  before  the 
24th  of  June,  1672,  and  referring  to  the  letters* 
patent  of  Henry  the  Eighth),  granted  to  trustees, 
and  their  heirs,  the  rent  reserved,  and  issuing  out 
of  the  shop,  to  hold  to  the  use  of  the  trusteea,. 
their  heirs  and  assigns,  for  ever,  upon  trust  to 
sell  and  convey  the  same  ;  that  the  trustees,  by 
an  indenture,  for  a  money  consideration,  granted 
the  rent  to  the  dean  and  chapter  of  St.  Paul's,, 
and  their  successors,  for  ever ;  that  the  rent  was 
duly  paid  for  three  years  within  the  space  of 
twenty  years  next  before  the  session  of  parlia> 
ment  holden  in  the  fourth  year  of  Geoige  the 
Second,  and  because  27/.  8#.  of  the  rent  for  six 
years,  ending  the  11th  of  October,  1845,  was  dne 
and  in  arrear  to  the  dean  and  chapter,  the  de> 
f endant  well  avowed  :  —  Held,  that  the  rent, 
being  reserved  upon  an  estate,  the  reversion 
whereof  was  in  the  crown  at  the  passing  of 
22  Car.  2,  c.  6,  and  incident  to  that  reversion,, 
the  grant  of  Charles  the  Second  did  not  operate 
under  that  statute,  or  under  22  &  23  Car.  2,  c.  24. 
Vigers  v.  Dean  and  Chapter  of  St  PauVs,  14 
Q.  B.  909  ;  18  L.  J.,  Q.  B.  97.  Affirmed  in  error,. 
14  Q.  B.  920  ;  19  L.  J.,  Q.  B.  64  ;  14  Jur.  1017— 
Ex.  Ch. 

Held,  alBO,  that  the  grant  by  Charles  the 
Second  was  good,  independently  of  those 
statutes,  and  converted  the  rent  service  into  a 
rent  seek,  which  could  be  distrained  for  under 
4  Geo.  2,  c.  28.    lb. 

If  a  mere  termor  affects  to  gp.'ant  a  lease  for  a 
term  exceeding  his  own  term  in  duration,  and  to 
reserve  an  annual  rent,  that  would  operate  as  an 
assignment  of  his  term,  and  there  would  be  no 
estoppel  between  him  and  the  party  to  whom 
he  assigned,  and  accordingly  it  would  be  doubtful 
whether  the  assignor  would  have  any  remedy  for 
recovering  the  rent,  and  the  4  Geo.  4,  c.  28,  does 
not  give  power  to  distrain  for  such  a  rent.  Lang^ 

ford  V.  Selmes,  3  Kay  k  J.  220  ;  3  Jur.,  N.  S. 
859. 

Chief  Bent]— The  4  Geo.  2,  c.  28,  s.  5,  gives 
the  remedy  by  distress  in  cases  of  chief  rents 
which  have  not  been  duly  paid  for  the  space  of 
three  years  within  the  space  of  twenty  years 
before  the  first  day  of  the  then  session  of  parlia- 
ment. In  -replevin,  a  defendant  made  cogni- 
zance, as  bailiff  of  B.,  alleging  that  B.,  deceased, 
was  seised  as  of  fee  in  a  fee-farm  rent  of  U.  9«.  3^. 
issuing  out  of  the  dwelling-house  in  which,  &c., 
and  after  deducing  title  down  to  the  pariies  under 
whom  he  made  cognizance,  averred  that  the  fee- 
farm  'rent  had  been  duly  paid  for  the  space  of 
twenty  years  next  before  the  first  day  of  the 
|)arUament  holden  the  28th  of  January,  1727. 
Plea,  traversing  the  allegation  of  the  rent  having 
been  paid  for  the  space  of  three  years  within  the 
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space  of  twenty-six  years  before  the  28th  of 
January,  1727  : — Held,  after  verdict  for  the  de- 
fendant, first,  that  it  was  sufficient,  if,  for  the 
space  of  three  whole  years,  within  twenty  years 
>jcfiore  the  passing  of  the  act,  the  rent  was  paid, 
though  those  years  were  not  consecutive.  Jfuit- 
fftave  V.  Emmerson^  10  Q.  B.  326  ;  16  L.  J.,  Q.  B. 
174  ;  11  Jut.  732. 

Held,  secondly,  that  the  allegation  of  a  seisin 
in  fee  of  the  rent  was  a  proper  description,  and 
that  it  was  too  late  after  verdict  to  take  the  ob- 
jection that  the  avowry  ought  to  have  shewn  the 
origin  of  the  rent.    Ih. 

Held,  thirdly,  that  the  rent  was  brought  within 
4  Geo.  2,  c.  28,  s.  5,  and,  Uieref ore,  might  be  dis- 
trained for.    lb. 

Held,  fourthly,  that  an  old  book  of  rentals 
which  was  not  signed,  and  an  account  for  the 
same  years,  in  which  the  person  signing  debited 
himself  in  certain  sums  of  rent  received,  cor- 
responding nearly  with  the  amount  in  the  book, 
were  admissible.    Ih, 

FM-fiam  Bent] — Disti-ess  is  not  incident  to 
a  fee-farm  rent  as  such,  except  the  case  is  brought 
within  this  statute.  Bradbury  v.  Wright y  2  Dougl. 
624. 


3.  What  Distbainable. 
a.  Chattela  in  Oourae  of  Trade  or 


Hems  and  Carriage! — ^At  Livery.] — Horses 
and  carriages  standing  at  livery  are  not  exempt 
from  distress  for  rent.  Parsim*  v.  (ringdl,,  4 
C.  B.  545  ;  16  L.  J.,  C.  P.  227  ;  1 1  Jur.  437  ;  S.  P., 
Franch  v.  Wyatt,  1  W.  BL  483  ;  3  Buir.  1498. 


Let  to  Innkeeper.] — ^A  landlord  may  dis- 


train horses  in  a  stable  let  by  his  tenant  to  an 
innkeeper  during  races.  Crtmer  v.  Tomkin^oyi^ 
2  Ld.  Ken.  439. 


Sent  for  Sale  to  Coaehmaker.] — A  car- 


rii^  sent  to  a  coaehmaker  and  commission  agent 
for  the  sale  of  carriages,  for  the  purpose  of  being 
sold  by  him,  is  not  liable  to  be  distrained  for  the 
rent  of  the  premises  upon  which  it  is  so  exposed 
for  sale.  lindo-n  or  linden  v.  Jl*Lare7i,  6  Q.  B. 
891 ;  14  L.  J.,  Q.  B.  183  ;  9  Jur.  369. 

Goods  deliTored  to  Anetioneer  for  Sale.] — 
The  privili^  from  distress  of  goods  delivered  to 
an  auctioneer  for  sale  is  confined  to  goods  on 
the  premises  of  the  auctioneer,  and  does  not  ex- 
tend to  goods  sold  on  the  premises  of  the  owner 
of  the  gcwds.  Lyons  v.  JSlltott,  1  Q.*  B.  D.  210  ; 
45  L.  J.,  Q.  B.  159  ;  33  L.  T.  806  ;  24  W.  B.  296. 

A  sale  by  auction  of  V.'s  goods  on  his  premises 
having  been  advertised,  the  plaintiff  delivered 
some  plate  to  the  auctioneer  to  be  sold  along 
with  V.*s  goods.  The  auctioneer  placed  the 
plate  on  V/s  premises,  where  it  was  distrained 
during  the  auction  by  the  landlord  for  rent  in 
arrear  : — Held,  that  the  plate  was  not  privileged, 
and  the  distress  was  valid.    lb. 

Goods  dei)ositcd  on  the  premises  of  an  auc- 
tioneer, for  the  purposes  of  sale,  are  privil^ed 
from  being  distrained  for  the  rent  of  those  pre- 
mises. Adams  v.  Oram',  3  Tyr.  326  ;  1  C.  &  M. 
380. 

So  goods  sent  to  an  auctioneer  to  be  sold  in  a 
room  hired  by  him  from  one  who  has  no  au- 


thority to  let,  are  privileged  from  distress,  while 
they  are  in  that  room  for  the  purpose  of  being 
sold  by  auction.  Browih  v.  ArundeU,  10  C.  B. 
65  ;  20  L.  J.,  C.  P.  30. 

The  fact  of  such  room  never  having  1>eeu 
used  as  an  auction-room  before,  and  only  being 
hired  for  the  occasion,  is  immaterial  as  regards 
the  privilege  of  the  goods  from  distress.    lb. 

So  goods  deposited  in  an  open  yard  belonging 
to  premises  in  the  occupation  of  an  auctioneer  for 
the  pur{)ose  of  being  sold  by  public  auction  are 
privileged  fi-om  disti-ess.  M'lWams  v.  llolmoiy 
8  Ex.  861 ;  22  L.  J.,  Ex.  283. 

Of  Principal — In  Hands  of  Factor.]  —  Goods 
of  a  principal  in  the  hands  of  a  factor  lor  sale  arc 
privileged  from  distress  for  rent  due  from  such 
factor  to  his  landlord,  on  the  ground  that  the 
rule  of  public  convenience,  out  of  which  the 
privilege  arises,  is  within  the  exemption  of 
a  lan(Uord'8  general  right  to  distrain  ;  and 
therefore  such  goods  are  protected  for  the  benefit 
of  trade.  Gilman  v.  Elton,  6  Moore,  243  ;  3  B. 
&  B.  75. 

Placed  in  Warehouse.] — ^Goods  landed  at  a 
wharf,  and  consigned  to  a  broker  &s  agent  of 
the  consignor,  for  sale,  and  placed  by  the  broker 
in  the  wharfinger's  warehouse  over  the  wharf  for 
safe  custody,  until  an  opportunity  for  selling 
them  should  occur,  are  not  distrainable  for  rent 
due  in  respect  of  the  wharf  and  warehouse  ;  as 
they  were  brought  to  the  wharf  in  the  course  of 
trade.  Thimpson  v.  Ma  shit  er,  8  Moore,  254  ;  1 
Bing.  383. 

Com  sent  to  a  factor  for  sale,  and  depositeil 
by  him  in  the  warehouse  of  a  granary  keeper,  he 
not  having  any  warehouse  of  his  own,  is  under 
the  same  protection  against  a  distress  for  rent, 
as  if  it  was  deposited  in  a  warehouse  belonging 
to  the  factor  himself.  Matthias  v.  Mcsnard.  2 
C.  &  P.  353. 

Goods  at  Fomitore  Depository.]  —  Goods 
warehoused  in  the  ordinary  coui-sc  of  business 
at  a  furniture  depository  are  privileged  from 
distress  for  rent.  Miles  v.  Furber,  8  L.  R.,  Q. 
B.  77  ;  42  L.  J.,  Q.  B.  41  ;  27  L.  T.  756 ;  21  W.  R. 
262. 

The  plaintiff  deposited  household  furniture  at 
a  depository  to  be  warehoused  at  the  rate  of  30*. 
a  year.  At  the  time  he  thought  he  was  dejwsit- 
ing  them  with  a  company  with  whom  he  had  had 
dealings  before  ;  and  he  received  a  receipt  in  the 
name  of  the  company,  which  name  was  also 
over  the  door  of  the  depositoiy.  The  fact  was 
that  the  company  had  sold  thlir  business  to  B., 
and  let  the  premises  to  him,  but  they  had  au- 
thorized the  use  of  their  name.  B.  being  in 
arrears  for  rent,  the  defendants  seized  and  sold 
the  plaintiff's  goods  under  a  warrant  of  distress 
from  two  of  the  directors  of  the  company ;  on 
which  the  plaintiff  brought  an  action  against 
them  -.—Held,  that  the  goods  were  privileged 
from  distress,  as  things  delivered  to  a  person  ex- 
ercising a  public  trade  to  Ije  managed  in  the  way 
of  his  trade.    lb. 

Held,  also,  that  the  company  was  estopped 
from  distraining  as  landlords  by  having  allowed 
themselves  to  be  held  out  as  the  persons  with 
whom  the  goods  were  deposited.    lb. 

Sent  to  be  dealt  with  in  the  Way  of  Trade.] 

— All  goods  sent  to  a  tradesman  for  the  purpose 
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of  being  wroaght  npon  in  the  way  of  his  trade, 
arc,  during  the  time  that  they  remain  in  his  cus- 
tody, protected  from  distress.  Britwn  v.  Slievil, 
4N.&M.2r77;2A.&E.138. 

So  is  the  carcase  of  a  beast  in  the  custody  of  a 
batcher,  sent  to  him  for  the  purpose  of  being 
slaughtered  for  the  sender.    lb. 

So,  although  the  sender  is  also  a  butcher.    Tb, 

But  brewer's  casks  sent  to  a  public-house  with 
beer,  and  left  there  until  the  beer  is  consumed, 
are  liable  to  be  distrained  for  the  rent  of  the 
house.    Joule  v.  Jacksmi,  7  M.  &  W.  450. 

Salt  was  manufactured  and  publicly  sold  at 
certain  salt  works,  and  carried  away  in  the  boats 
of  the  purchasers,  which  came  for  the  purpose  of 
being  loaded  with  it  into  a  cut  or  canal  on  the 
premises,  communicating  with  a  public  naviga- 
tion. The  boat  of  an  alkali  manufacturer,  lying 
in  this  cut  or  canal  for  the  purpose  of  receiving 
and  carrying  away  salt  bought  by  him  for  the 
purposes  of  his  manufacture,  is  not  privileged 
from  distress  for  arrears  of  an  annuity  issuing 
out  of  the  land  on  which  the  salt  works  were 
erected,  and  granted  by  the  manufacturer  and 
seller  of  the  salt.  Mmpratt  v.  Chregory,  3  M.  & 
W.  677 ;  1  H.  &  H.  184— Ex.  Ch. 

Materials  in  the  house  of  a  manufacturer  for 
the  puipose  of  his  trade  arc  not  distrainable  by 
his  landlord  for  i-ent.  Gibson  v.  Irewn,  3  Q.  B. 
39. 

Materials  delivered  by  a  manufacturer  to  a 
weaver,  to  be  by  him  manufactured  at  his  own 
home,  are  privileged  from  distress  for  rent  due 
fi'om  the  weaver  to  his  landlord  ;  but  a  frame  or 
machinery,  delivered  by  the  manufacturer  to  the 
weaver,  together  with  the  materials  for  the  pur- 
pose of  being  used  in  the  weaver's  house  in  the 
manufacture  of  such  materials,  is  not  privileged, 
unless  there  are  other  goods  upon  the  premises 
sufficient  to  satisfy  the  rent  due.  Wood  v. 
aarke,  1  C.  &  J.  484  ;  1  Tyr.  316  j  1  Price,  P. 
C.  26. 

Goods  in  pawn  are  privileged  from  distress 
even  though  they  have  been  pledged  for  more 
than  twelve  mouths.  Swire  v.  Lcacli^  18  C.  B., 
N.  S.  479 ;  34  L.  J.,  C.  P.  150 ;  11  Jur.,  N.  S.  179  ; 
11  L.  T.  680  ;  13  W.  R.  386. 

In  an  action  by  the  pawnbroker  to  recover 
goods  distrained  under  such  circumstances,  the 
pawnbroker  is  entitled  to  recover  the  full  value 
of  the  goods.    lb. 

Implements  of  Trade.] — Trover  for  chums, 
bedding,  &c.  Plea,  a  justiiication  under  a  distress 
for  rent.  Keplication,  that  the  goods  and  chattels 
were  implements  iof  husbandry,  and  that  there 
were  other  goods  aad  chattels  which  might  have 
been  distrained : — Held,  on  special  demurrer,  that 
as  some  of  the  articles  named  could  not  be  imple- 
ments of  husbandly,  the  replication  was  bad,  for 
answering  only  part  of  the  plea,  when  it  professed 
to  answer  the  whole.  Davies'y,  Atttim^  3  D.  &  L. 
188  ;  1  C.  B.  746  ;  14  L.  J.,  C."  P.  228. 

An  implement  of  trade,  e.  g.,  a  threshing-ma- 
chine, not  a  fixture,  is  liable  to  a  distress  for  rent, 
unless  in  actual  use  at  the  time,  or  there  is  other 
sufficient  distress  uix)n  the  premises.  Fenton  v. 
Logan,  3  M.  &  Scott,  82  ;  9  Bing.  676. 

A.  let  to  S.  a  thi^iing-machine  ;  on  Saturday 
afteiiioon  S.  ceased  working  it ;  and  A.  having  a 
considerable  distance  to  convey  it  home,  it  was 
left  on  the  premises  of  S.  till  the  following  Mon- 
day morning,  when  it  was  distrained  by  the  land- 
lord for  rent : — Held,  that,  in  the  absence  of 


proof  of  sufficient  distress  aliunde,  the  machine 
was  well  taken.    lb. 

An  action  of  trespass  lies,  as  well  as  an  action 
on  the  case,  for  distraining  tools  of  trade,  though 
not  actually  in  use,  if  there  are  other  unprivileged 
goods  upon  the  premises  at  the  time  of  the  dis- 
tress siifficient  to  satisfy  the  distress.  Nargett 
V.  mas,  1  El.  &  El.  439  j  28  L.  J.,  Q.  B.  143  ;  6 
Jur.,  N.  8.  198. 

Implements  of  trade  may  be  distrained  £or 
'  rent  if  not  in  actual  use  at  the  time,  and  if  there 
is  no  other  sufficient  distress  on  the  premises. 
Gorton  v.  Favlkner,  4  T.  B.  566. 

Boiling  Stoek — Proteeted  firam  IMatreu  in 
certain  Caaei .]— iS^  35  &  36  Vict,  a  50,  and  cages 
post,  sub  tit.  Railways. 

b.  Growing  Orops. 

Generally.] — ^A  tenant,  whose  standing  com 
and  growing  crops  have  been  seized  as  a  distress  for 
rent  before  they  were  ripe,  caimot  maintain  an 
action  on  the  case  under  2  Will.  &  M.  sess.  1,  c  5^ 
s.  3,  for  selling  the  same  before  five  days  had 
elapsed  after  the  seizure,  as  such  sale  was  alto- 
gether void.     Owen  v.  Legh,  3  B.  &  A.  470. 

A  distress  on  growing  crops  of  com  of  the  ven- 
dee of  the  sheriff,  for  rent  accruing  due  to  the 
landlord,  subsequently  to  the  entry  under  the  ex- 
ecution and  sale,  cannot  be  sustained,  unless  such 
vendee  allows  the  crops  to  remain  uncut  an  un- 
reasonable time  after  they  have  become  ripe. 
Peacock  v.  Pnrvis,  6  Moore,  79  ;  2  B.  &  B.  262. 

A  tenant's  growing  crops,  taken  in  execution 
and  sold,  and  remaining  on  the  premises  a  rea- 
sonable time  for  the  purpose  of  being  reaped, 
are  not  distrainable  by  the  landlord  for  rent 
become  due  after  the  taking  in  execution. 
Wright  v.  Dewes,  3  N.  &  M.  790  ;  1  A.  &  E. 
641. 

Such  crops  having  been  so  taken,  sold,  and 
left  on  the  premises,  and  the  arrears  of  rent  paid 
pursuant  to  8  Ann.  c.  14,  8.  1,  the  landlord  can- 
not distrain  them  for  rent  subsequently  due,  on  the 
I  ground  that  the  purchaser  has  not  entered  into 
j  the  agreement  with  the  sheriff  (to  use  and  expend 
;  the  produce  in  a  proper  manner),  directed  by  56 
Geo.  3,  c.  50,  s.  3.    Nor  is  he  entitled  to  presume, 
from  the  absence  of  such  agreement,  that  the 
straw  of  such  crops  was  sold  for  the  purpose  of 
being  carried  off  the  land,  contrary  to  s.  1.    lb. 

Standing  crops  cannot  be  distrained  under  a 
clause  in  an  annuity  deed,  giving  a  power  to 
enter  and  distrain  for  arrears  in  like  manner  as 
for  arrears  of  rent.  Miller  v.  Green,  2  Tyr.  1  ; 
2  C.  &  J.  143  ;  8  Bing.  92  ;  1  M.  &  Scott,  199— 
Ex.  Ch. 

Where  a  landlord  distrained  growing  crops 
under  11  Geo.  2,  c.  19,  s.  8,  but  sold  them  before 
they  were  cut,  the  remedy  was  held  to  be  under 
s.  19,  for  the  special  damage  sustained  by  that 
irregularity,  and  no  more.  In  such  an  action  on 
the  case,  with  a  count  in  trover,  the  landlord  is 
entitled  to  deduct  the  rent  due  to  him  from  the 
difference  between  the  price  which  might  have 
been  obtained  had  the  sale  been  regular,  and 
that  which  was  obtained  under  the  insular 
sale  ;  so  where  no  such  difference  existed,  from 
the  crops  having  been  sold  for  their  full  value, 
while  the  rent  due  exceeded  the  produce  of  that 
sale,  the  tenant  recovered  nominal  damages  only. 
Provdlove  Y.Twemlow,  3  Tyr.  260 ;  1  C.  &  M. 
326. 
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Thoagh  growing  crops  seised  under  a  fi.  fa.  are 
{nrotected  from  distress  at  common  law,  yet,  if  an 
execution  creditor,  bj  reason  of  his  claiming 
some  things  distminable  at  common  law,  is 
driven  to  relj  on  56  Geo.  3,  c.  50,  he  is  bonnd  to 
bring  himself  in  his  pleading  within  the  pro- 
visions of  tliat  statute.  IliUt  v.  Morrell,  11  Q. 
B.  425 ;  16  L.  J.,  Q.  B.  240 ;  11  Jur.  347. 
AfBimed  in  error.  11  Q.  B.  438  ;  12  Jur.  352 ; 
11Q.B.  438. 

Hiay  and  Loom  Straw.  1— Hay  and  straw  loose, 
or  in  the  stack,  may  be  distrained  for  arrears  of 
a  rent-charge,  under  2  Will.  &  M.  sess.  1,  c.  5,  s.  8, 
and  4  Geo.  2,  c.  28,  s.  5.  Johnson  v.  Fa/ulkner,  2 
Q.  B.  925  ;  5  G.  &  D.  184  ;  6  Jur.  832. 

Trees  in  Vnrseryman's  Grounds.  1— Trees  grow- 
ing in  a  nurseryman's  ground,  who  is  a  yearly 
tenant  to  the  landlord,  and  removable  by  such 
tenant  from  time  to  time,  aro  not  distrainable  for 
rent,  under  11  Gea  2,  c.  19,  s.  8.  Clark  v.  Cal- 
rert,  3  Moore,  96  ;  K  P.,  Clark  v.  Oaskarth,  2 
Moore,  491 ;  8  Taunt.  431. 

o.  B6«ats  of  the  Plougih  and  Sheep. 


of  the  Plough.]— Where  a  landlord  dis- 
trains beastsof  the  plough,  though  there  aro  other 
goods  on  the  promises,  he  is  not  liable  to  an  action 
for  an  illegal  distress,  if  he  uses  due  diligence  to 
ascertain  whether  such  goods  aro  a  sufficient  dis- 
tress without  them ;  and  he  is  not  to  be  affected 
by  a  subsequent  sale  at  a  higher  price  than  was 
expected.  Jenner  v.  YoVand,  2  Chit.  167  j  6 
Price,  5. 

An  action  is  not  maintainable  for  distraining 
beasts  of  the  plough,  when  tliero  is  not  other 
sufficient  subject  of  distrefis  on  the  premises 
but  growing  crops.  Piggott  v.  Birtles,  1  M.  & 
W.  441  ;  2  Gale,  18. 

Colts  and  Steers.] — Cart  colts  and  young 
steers,  not  broken  in  or  used  for  harness  or  the 
plough,  aro  not  privileged  from  distress  as  beasts 
which  gain  the  land.  Kem  v.  Priest,  4  H.  &  N. 
236  ;  28  L.  J.,  Ex.  157  ;  32  L.  T.  131  ;  7  W.  R. 
576. 

Sheep.]— In  case  of  a  distress  by  a  landlord 
for  rent  due  from  his  tenant,  the  sheep  of  an 
under-tenant  aro  privileged  if  there  are  other 
goods  upon  the  premises  sufficient  to  satisfy  the 
rent.    Jtb, 

An  owner  of  sheep  seized  and  sold  under  a 
distress  for  rent,  which  was  unlawful,  because 
there  were  other  goods  on  the  premises  belonging 
to  him  which  might  have  been  distrained  for  the 
same  rent,  is  entitled  to  recover  from  the  dis- 
trainor, not  merely  nominal  damages,  but  the 
fall  value  of  the  sheep  so  seized.    lb, 

d.  GK>ods  of  Strangers. 

Of  Lodger — ^Proteetion  of  Ooods  against.] — See 
34  &  35  Vict.  c.  79. 

Who  ii  a  Lodger.  ] — The  mere  fac  t  of  a  per- 
son being  an  under-tenant  is  not  sufficient  to  pre- 
vent his  being  a  lodger  within  the  meaning  of  the 
Lodgers'  Protection  Act,  1871  (34  &  35  Vict,  c  79). 
PkUlijn  V.  ffcnson,  3  C.  P.  D.  26  ;  47  L.  J.,  C.  P. 
273  ;  37  L.  T.  432  ;  26  W.  R.  214. 

F.,  who  was  a  tenant  of  a  house  under  a  lease 


for  a  term  of  years,  made  an  agreement  in  writing 
with  the  plaintiff,  by  which  F.  let  to  the  plain- 
tiff, as  a  quarterly  tenant,  and  at  a  quioterly 
rent,  certain  specified  rooms,  being  all  the  rooms 
in  such  house  except  three,  in  which  F.  resided  : 
— Held,  that  such  agreement  was  not  inconsistent 
with  the  plaintiff  being  a  lodger,  and  as  such 
entitled  to  the  protection  given  to  lodgers  by  34 
&  36  Vict.  c.  79.  lb.  See  further,  Kess  v. 
StepheMon,  and  Morton  v.  Palmer^  pott,  Land- 
lord AND  Tenant. 


Preyionf  to  84  ft  86  Viet.  e.  79.]— Goods 


of  a  tenant*s  lodger  being  distrained  together  with 
the  tenant's,  and  sold  first,  after  notice  from  the 
lodger,  and  the  tenant's  goods  turning  out  to  be 
sufficient  to  satisfy  the  rent  and  charges,  the 
lodger  is  entitled  to  sue  for  an  excessive  distress. 
Wilkinson  v.  Ibbett,  2  F.  &  F.  300. 

On  Premises  of  Bankrupt] — Goods  of  a  thinl 
person  on  the  premises  of  a  bankrupt  at  the  time 
of  his  committing  an  act  of  bankruptcy,  are  not 
in  his  possession,  order,  and  disposition,  if  at  the 
time  01  such  act  of  bankruptcy  there  is  a  distress 
for  rent  upon  such  goods.  Saeker  v.  Chidley,  11 
Jur.,  N.  8.  654  ;  13  W.  R.  690. 

Of  Others.] — Goods  of  a  stranger  on  the  land 
may  be  distrained  for  a  rent-charge  issuing  out 
of  it.  Muspratt  v.  Gregory,  2  Gale,  158  ;  1  M. 
&  W.  633  ;  3  M.  &  W.  677  ;  1  H.  &  H.  184. 

The  goods  of  C.  found  upon  land,  out  of  which 
a  rent-charge  has  been  granted  by  A.  to  B.,  are 
liable  to  the  distress  of  B.,  unless  C.  has  an  inte- 
rest in  the  land  paramount  to  that  which  A.  had 
at  the  time  of  the  grant.  Saffery  v.  Mgood,  3 
N.  &  M.  346  ;  1  A.  &  £.  191. 

The  grantee  of  a  rent-charge  may  take  goods 
of  a  stranger,  on  the  premises  charged,  as  a  dis- 
tress for  arrears.  Johnson  v.  Ihulkner,  2  Q.  B. 
C25  ;  2  G.  &  D.  184  ;  6  Jur.  832. 

But  a  grant,  purporting  to  be  the  grant  of  a 
rent-charge,  with  powers  of  distress,  made  by  a 
person  having  no  legal  estate  in  the  land,  will 
not  justify  the  seizure  on  the  premises  of  the 
goods  of  third  persons  for  the  arrears  of  the  rent- 
charge.  Freeman  t.  Edwards,  2  Ex.  732 ;  17 
L.  J.,  Ex.  258. 

If  a  bailiff  seizes,  under  a  warrant  of  a  county 
court,'  goods  belonging  to  a  stranger,  he  cannot, 
under  19  &  20  Vict.  c.  108,  s.  75,  distrain  such 
goods  for  the  rent  of  the  landlord,  and  if  he  does 
so,  the  true  owner  is  entitled  to  have  his  goods 
back.  Beard  v.  Knight,  3  El.  k  Bl.  865  ;  27 
L.  J.,  Q.  B.  359  ;  4  Jur.,  N.  8.  782. 

If  a  mortgage  is  created  by  way  of  demise  for 
a  term  of  years,  and  the  mortgagor  attorns  and 
becomes  tenant  to  the  mortgagee  at  a  certain 
rent,  the  relation  of  landlord  and  tenant  is 
created,  and  upon  failure  to  pay  the  rent  the 
mortgagee  is  entitled  to  distrain  the  goods  even 
of  a  stranger.  J.,  being  lessee  for  a  term  of 
years,  demised  to  P. ,  by  way  of  mortgage,  all  his 
interest  in  the  term  save  one  day,  and  J.  attorned 
and  became  tenant  to  P.  at  a  certain  rent.  J., 
being  mortgagor,  let  the  mortgaged  premises  to 
K.,  who  assigned  ihis  goods  thereon  to  B.  The 
rent  due  from  J.  to  P.  being  unpaid,  P.  distrained 
the  goods  assigned  by  K.  to  R.  No  rent  was 
then  due  from  K.  R.  having  brought  an  action 
against  P.  for  the  seisuro  of  the  goods  : — Held, 
that,  by  the  attornment,  J.  had  become  tenant  to 
P.,  and  that  the  distress  was  lawful.  Kearsley  v. 
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Pfiilips,  11  Q.  B.  D.  621  ;  52  L.  J.,  Q.  B.  581 ;  49 
L.  T.  435  ;  31  W.  R.  909—0.  A. 

e.  Fixtures. 

BaiU  and  Sleepers.] — The  lessee  of  a  colliery 
by  deed  demised  it  by  way  of  moi-tgage,  and  as- 
signed the  plant,  kc,  comprised  in  a  schedale, 
and  all  fixtoreg,  bnlldings,  and  railways  in  and 
about  the  colliery,  with  a  power  of  sale.  The 
mortgagee  having  taken  possession  of  the  rail- 
ways under  the  power,  the  landlord  distrained 
them  for  rent  doe  from  the  lessee.  The  railways 
were  constructed  for  the  better  ci|ijoyment  of  the 
colliery,  and  were  so  far  permahieut  that  they 
were  intended  to  remain  on  the  premises  as  an- 
cillaiy  to  the  working  of  the  loines  until  the 
expiration  of  the  term.  The  ground  upon  which 
they  were  laid  was  brought  to  a  dry  and  uniform 
suriaoe  by  spreading  thereon,  wherever  the 
natural  soil  was  moist  or  its  surface  depressed, 
such  hard  and  dry  materials  as  the  soil  afforded, 
with  some  further  material  of  the  same  nature 
brought  from  elsewhere,  so  as  to  make  it  dry  and 
level.  On  this  surface  so  prepared  the  sleepers 
wore  laid,  and  the  rails  were  listened  to  the 
sleei)er8  by  nails  driven  into  the  sleepers,  and 
firmly  fixing  the  rails  thereto.  Large  quantities 
of  such  hard  and  dry  materials,  called  ballast, 
were  then  packed  under  and  about  the  sleepei's, 
with  the  double  object  of  keeping  them  dry,  and 
so  preventing  their  decay,  and  of  keeping  them 
in  position.  The  usual  mode  of  removing  the 
rails  was  to  wrench  the  rails  out  of  the  sleepers. 
In  order  to  remove  the  sleepers  the  ballast  was 
first  loosened  by  picks,  and  then  levers  or  bara 
of  iron  were  driven  under  the  sleepers.  The  re- 
moval of  the  sleepers  caused  hollow  places  to  be 
formed  by  the  falling  in  of  the  ballast : — Held, 
that  the  rails  and  sleepers  forming  the  railways 
became  fixtures,  and  therefore  were  not  distrain- 
able  for  rent,  and  the  mortgagee  was  entitled  to 
judgment  for  the  value  of  the  railways  as  replaced 
in  statu  quo.  Turner  v.  (^ameron^  5  L.  R.,  Q.  B. 
306  ;  39  L.  J..  Q.  B.  126  ;  22  L.  T.  525  ;  18  W.  R. 
544  ;  10  B.  &  S.  931. 

Kitchen-ranges.]  —  Fixtures  (as  kitchen- 
ranges,  stoves,  coppers,  and  gmtes)  which  a 
tenant  may  sever  from  the  fi-eehold,  and  take 
away  during  the  term,  are  not  therefore  distrain- 
able  for  rent.  Darby  v.  Ilarriit,  1  Q.  B.  895  ;  1 
G.  &  D.  234  ;  6  Jur.  988. 

Those  things  only  can  be  distrained  for  rent 
which  the  landlord  can  aftervvaixis  restore  in 
the  plight  in  which  they  were  before  the  disti'css. 
Jb. 

Machinery  for  the  purposes  of  manufacture — 
ex.  gr.,  mules  used  for  spinning  cotton — ^fixed  by 
means  of  screws,  some  into  the  wooden  flooi's  of 
a  cotton  mill,  and  some  by  being  sunk  into  the 
stone  flooring  and  secured  by  molten  lead,  are  at 
law  distrainable  for  rcnt.  Jlrllawdl  v.  East- 
wood, 6  Ex.  295  ;  20  L.  J.,  Ex.  154. 

Effect  of  Distraining.]— A  mei-c  distraining 
and  purporting  to  sell  fixtui'es  affords  no  ground 
of  action,  as  such  a  sale  is  merely  a  nullity. 
Beck  V.  Denbigh,  29  L.  J.,  C.  P.  273  ;  G  Jur.,  N.  S. 
998  ;  2  L.  T.  154  ;  8  W.  R.  392. 

The  defendant  distrained  fixtures,  and  some 
days  afterwards  severed  and  removed  them  for 
sale : — Held,  in  trover,  that  though,  for  the  pur- 
poses of  that  action,  the  plaintiff  necessarily 


treated  the  fixtures  as  goods  and  chattels,  the 
defendant,  by  whose  wrongful  act  they  had  been 
brought  into  a  chattel  state,  could  not  say  that, 
as  goods  and  chattels,  he  had  a  right  to  distrain 
them.  Daltm  v,  Wkitttm,  3  G.  &  D.  260 ;  3 
Q.  B.  961  ;  12  L.  J.,  Q.  B.  55. 


f .  Goods  of  Persoxui  beoominflr  Bankrupt. 

Landlord's  Bight  to  Distrain.]— A  landlord's 
disti'css  for  rent  is  not  liable  to  be  restrained  as 
**  an  execution  or  other  legal  process  "  within  the 
Bankruptcy  Act,  1869,  s.  13.  Dirnrinffhain  and 
Staffordshire  Gadight  Company,  Ex  parte,  Fan^ 
ghaic,  In  re,  11  L.  R.,  Eq.  615  ;  40  L.  J.,  Bk,  52  ; 
24  L.  T.  639  ;  19  W.  R,  603. 

Under  a  local  statute  a  gas  company  had  the 
same  rights  with  respect  to  recovering  the  rent 
or  charge  due  for  the  supply  of  gas,  as  landlords 
have  with  respect  to  recovering  rent.  The  com- 
pany, after  notice  that  a  firm  indebted  to  them 
for  a  supply  of  gas  had  filed  a  petition  under 
the  Bankruptcy  Act,  1869,  s,  125,  distrained  in 
pursuance  of  its  statutory  rights  upon  their 
goods.  The  creditors  of  the  firm  afterwards 
resolved  on  liquidation,  and  a  trustee  was  ap- 
pointed : — Held,  that  the  distress  was  not  liable 
to  be  restmined  as  "  an  execution  or  other  legal 
process  "  within  s.  13  ;  and  that,  assuming  the 
filing  of  the  petition  to  be  equivalent  to  the 
commencement  of  a  bankiiiptcy,  the  company 
was  entitled  to  distrain,  after  the  filing,  for  one 
year's  supply  of  gas.    lb, 

A  landloi-d  distrained  for  one  year's  an*ear  of 
rent  on  goods  of  a  debtor  in  the  hands  of  a  re- 
ceiver apijointed  by  the  Court  of  Bankruptcj-. 
On  an  application  by  the  receiver  to  the  county 
court  judge  for  an  injunction,  the  landlord  was 
ixssti-ained  from  proceeding  with  the  disti'css,  and 
was  also  committed  for  contempt  of  court.  On 
appeal :— Held,  that  the  landloixi  could  distrain 
as  against  the  receiver  without  the  leave  of  the 
court ;  and  further,  that  the  position  of  a  le- 
ceiver  in  bankruptcy  is  not  the  same  as  that  of 
a  receiver  in  chancer^'.  Till,  Ex  parte,  May  hew. 
In  re,  16  L.  R.,  Eq.  97  ;  42  L.  J.,  Bk.  84  :  21  W. 
R.  574. 

A  debtor  covenanted  to  pay  rent  in  advance. 
After  he  had  filed  a  petition  for  liquidation,  and 
while  the  trustee  was  still  in  possession  of  the 
premises,  a  fuither  sum  became  due  for  rent 
under  the  covenant  to  pay  in  advance  : — Held, 
that  the  landloixl  was  entitled  to  distrain  for 
such  rent.  Hale,  Ex  parte,  Dinn*,  In  re,  1  I^. 
R.,  Ch.  285  ;  45  L.  J.,  Bk.  21  j  33  L.  T.  706 ;  24 
W.  R.  300. 


AT.  In  other  Oases. 

Marshalling  Goods  Seised.]— The  common-lnw 
right  of  distress,  exercisable  immediately  on 
default  being  made  in  payment  of  rent,  is  not 
destroyed  by  the  insertion  in  a  lease  of  an  ex- 
press right  of  distress,  extending  to  articles 
which  would  not  be  affected  by  the  common-law 
right,  but  exercisable  only  after  the  lapse  of  a 
ceilain  time  from  default,  if  the  lease  contains 
no  negative  words ;  and,  notwithstanding  the 
existence  of  such  an  express  limited  right,  the 
common-law  right  may  be  exercised  immediately 
on  default,  but  only  as  to  goods  to  which  that 
right  extends.     River  Swale  Brick  and   Tile 
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llVr*jr,  1/i  re,  52  L.  J.,  Ch.  638 ;  48  L.  T.  778  ; 
32  W.  R.  202. 

If  in  such  a  case  the  lessor  distrains  for  two 
half-yeare*  rent  at  ouoe,  before  the  expiration  of 
the  period  after  the  second  half-year's  rent  be- 
fx)ming  in  arrear  which  is  fixed  by  the  lease  for 
the  exercise  of  the  power  therein  contained,  and 
some  of  the  goods  seized  under  the  entire  dis- 
tress are  not  seizablc  at  common  law,  but  only 
under  the  express  power  in  the  lease,  the  goocls 
Heized  will  be  marshalled  so  as  to  set  against  the 
iscoond  half-year's  rent  in  the  first  instonce  such 
of  them  as  are  seizable  at  common  law,  leaving 
the  remainder  of  the  seized  goods  to  answer  the 
first  half-year's  rent  under  the  provision  in  the 
lease.    lb. 

8Ala  of  Stock  by  Landlord.]— The  56  Geo.  3, 
c.  50,  8.  11,  which  makes  a  purchaser  of  farmer's 
MjocV  bound  by  the  tenant's  covenant  to  consume 
8uch  stock  on  the  premises,  does  not  enable  a 
landlord  to  sell  his  tenant's  hay  which  he  has 
distrained  for  rent,  otherwise  than  for  the  best 
price  Hawkins  v.  Wairond,  1  C.  P.  D.  280  ;  45 
Lu  J.,  C.  P.  772  ;  35  L.  T.  210 ;  24  W.  R.  824. 

Poxiahable  Commodity.] — Commodities  which 
cannot  be  restored  upon  replevin  in  the  same 
plight  and  condition  as  that  in  which  they  were 
when  taken,  are  not  distrainable  for  rent  at 
common  law  ;  and  therefore  the  flesh  of  animals 
lately  slaughtered  cannot  be  distrained,  ^torley 
V.  Pincombe,  2  Ex.  101 ;  18  L.  J.,  Ex.  272. 

Chattels  in  Uio— Wearing  Apparel.]— -Wearing 
apparel  may  be  distrained  for  rent.  Bmett  v. 
(hddwell,  Peake,  36  ;  1  Esp. 206, n. ;  S,  P.,  Baynrn 
V.  Smith,  1  Esp.  206. 

k)o,  implements  of  trade  may  be  distrained  fur 
rent  if  not  in  actual  use  at  the  time,  and  if  there 
is  no  other  sufficient  distress  on  the  premises. 
aartan  v.  Falhner,  4  T.  R.  565  ;  S,  P.,  Jloberts 
V.  Jackjfatt,  Peake,  Add.  Cas.  36. 

A  stocking-frame  in  actual  use  is  not  distrain- 
able, unless  there  is  not  sufficient  distress  besides. 
Watts  V.  Ikiries,  1  Selw.  N.  P.  676  ;  S,  P.,  Gor- 
ton V.  Falkntr,  4  T.  R.  566. 

Trespass  lies  for  taking,  under  a  distress  for 
rent,  tools  of  trade  not  in  use,  there  being  no 
(listndnable  goods  of  sufficient  value  on  the 
premises ;  and  a  special  action  on  the  case,  as  for 
an  unreasonable  distress,  is  not  the  only  remedy 
for  such  a  wrong,  yargatt  v.  Xia*,  1  El.  &  El. 
439  ;  28  L.  J.,  Q.  B.  143  ;  6  Jur.,  N.  S.  198. 

Partnership  Property.] — T^'o  tenants  in  com- 
mon mortgaged  an  estate  to  secure  a  debt 
which  they  jointly  and  severally  covenanted  to 
))ay,  and  each  of  them  separately  attorned 
tenant  to  the  mortgagees  of  a  part  of  the  estate 
of  which  they  were  jointly  in  occupation,  at  a 
rent  equal  to  half  the  annual  interest  on  the 
mortgage  debt.  The  mortgagors  were  partners 
in  the  business  of  brickmakers,  which  they  car- 
ried on  upon  that  part  of  the  estate  which  was 
in  their  joint  occupation  : — Held,  that  the  mort- 
jsagecs  could  not  distrain  for  the  rent  upon  the 
partnership  pro|)erty  which  was  on  the  estate. 
Parke,  Ex  parte,  Potter,  In  re,  18  L.  R.,  Eq. 
381  ;  43  L.  J.,  Bk.  139  ;  30  L.  T.  618  ;  22  W.  R. 
768. 

Fnmitnre— ^Use  for  Life.] — Where  A.,  by  the 
trusts  of  bis  father's  will,  was  allowed  to  use  the 


furniture  in  the  mansion  of  B.  during  his  natural 
life,  and  was  prohibited  from  removing  it  thence 
without  the  consent  of  the  trustees  : — Held,  that 
such  furniture  could  not  be  distrained  for  A.*s 
personal  taxes,  returned  as  payable  at  the  man- 
sion of  B. :  and  that  it  did  not  fall  within  the 
description  of  such  "  other  goods  and  chattels  " 
as  might  be  distrained  bv  force  of  43  Geo.  3,  c. 
99.  8.  33.  Shafteshunj  QEar!)  v.  Itvsiell,  3  D.  & 
R.  84  ;  1  B.  &  C.  666. 

Ooods  in  Custody  of  the  Law.] — The  8  Ann.  c. 
14, 8. 1,  makes  it  unlawful  to  remove  goods  taken 
in  execution,  Avithout  paying  one  year's  rent ; 
goods  so  taken  arc  in  custodi^  legis,  and  cannot 
be  distrained  on  by  the  landlord  for  the  year'p 
rent,  and  they  are  equally  in  custodi4  legis  for 
this  purpose,  whether  they  are  in  the  hands  of 
the  sheriff  or  of  his  vendee.  W?tarto?i  v.  Bay- 
lor, 12  Q.  B.  673  ;  6  D.  A:  L.  136  ;  17  L.  J.,  Q.  B. 
278  ;  12  Jur.  894. 

K  goods  remain  on  the  demised  premises  after 
a  fictitious  bill  of  sale  made  of  them  under  an 
execution,  they  are  liable  to  be  distrained  as 
before.    Smith  v.  PumcU,  3  Taunt.  400. 

Goods  seized  by  a  messenger  under  a  fiat  in 
bankruptcy  are  not,  while  in  his  custody,  privi- 
leged from  distress  for  rent  due  from  the  bank- 
rupt to  his  landlord.  Briggtt  v.  Sowry,  8  M.  & 
W.  729.    See  Xeuyton  v.  Scott,  9  M.  &  W.  434. 

Where  a  sheriff's  officer  executed  a  fi.  fa.,  by 
going  to  the  house,  and  infoiming  the  debtor  he 
came  to  levy  on  his  goods,  and  laying  his  hand 
on  a  table  said,  "  I  take  this  table,"  and  then 
locked  up  his  warrant  in  the  ta1)le  drawer,  took 
the  key,  and  went  away,  without  leaving  any 
person  in  |X)6session  ;  and  after  the  fi.  fa.  was 
returnable,  the  landlord  distmined  the  goods  for 
i-cut : — Held,  that  the  sheriff  could  not  maintain 
ti'espass  against  him.  JJladcK  v.  Arundel,  1  M. 
&  S.  711. 

Beyival  of  Landlord's  Right  after  Execution 
waived.] — ^A  landlonl's  right  to  distrain  revives 
upon  an  execution  being  waived.  Seven  v. 
MihiU,  1  Ld.  Ken.  370. 

A  landlord  may  distrain  uixm  the  goods  of  his 
tenant  for  a  year's  rent,  notwithstanding  an  out- 
lawry in  a  civil  suit.  St,  John'tt  College,  Oxford, 
v.  Mureott,  7  T.  R.  259. 

A  sheriff's  officer  being  in  pot^session  of  the 
tenant's  effects  under  an  outlawry,  made  a  dis- 
ti'ess  for  I'ent,  sold  the  goods  so  distrained,  and 
afterwards  the  outlawry  was  reversed  : — Ruled, 
that  the  officer  was  liable  to  pay  the  produce  of 
the  goods  to  the  landlord,  in  an  action  for  money 
had  and  received.    Ih, 


4.  When  to  be  Made. 


Limitation  of  Time  for 


Making.]— The  twenty 
3&4Will.4,c.27,adis- 


yeare  within  which,  since 
ti'ess  for  rent  must  be  ma(.le  by  the  person  to  whom 
the  right  to  make  it  has  accrued,  begins  to  run 
from  the  last  payment  of  the  rent.  Oiecn,  v. 
De  Beaurolr,  16  M.  &  W.  547;  11  Jur.  458. 
Affirmed  in  the  Exchequer  Chamber,  5  Ex.  166. 
Where  a  defendant  avows  for  rent  in  arrear,  it 
is  unnecessary  for  the  plaintiff  to  plead  in  bar 
that  the  rent  has  become  extinguished  by  efflux 
of  time  under  the  3  &  4  Will.  4,  c.  27,  as  that 
may  be  shewn  under  non  tcnuit,  although  not 
under  a  plea  of  riens  in  arrere.    Ih» 


467 


DISTRESS— For  Rent  and  Charges  on  Land, 


468 


Tima  of  Bay.]— A  landlord  cannot  justify 
making  a  distress  for  rent  after  dark.  Alden- 
hurg  V.  Pt^phr,  «  C.  &  P.  212. 

A  distress  for  rent  before  sanrise  or  after  sun- 
set is  illegal,  although  there  may  be  daylight. 
Tvtton  V.  Darhe,  5  H.  &  N.  647 ;  29  L.  J.,  Bx. 
271  ;  6  Jur.,  N.  S.  983  ;  2  L.  T.  361. 

Quaere,  whether  for  such  purpose  the  time  of 
sunrise  is  to  be  reckoned  from  the  first  appear- 
ance of  the  beams  of  the  sun  above  the  horijson, 
or  from  the  time  when  the  entire  sun  has 
emerged.    Tb, 

After  Expiration  of  Teaaney.] — Before  the  8 
Ann.  c.  14,  s.  6,  at  common  law,  rent  accruing 
before  the  expiration  of  a  tenancy  could  not  be 
distrained  for  after  the  tenancy  expired,  though 
the  tenant  continued  in  occupation.  Williamjt 
V.  Stiren,  9  Q.  B.  14 ;  16  L.  J.,  Q.  B.  321 ;  10 
Jur.  804. 

The  8  Ann.  c.  14,  s.  6,  does  not  apply  to  cases 
where  the  tenancy  is  put  an  end  to  by  the 
tenant'9  wrongful  discliumer.  Doe  d.  David  v. 
WnUam*,  7  C.  A:  P.  322. 

A  tenant,  a  few  days  after  his  lease  expired, 
gave  up  possession  to  the  incoming  tenant ;  but, 
without  the  lattcr's  permission,  left  some  cattle 
in  the  fold-yaid,  which  were  afterwards  dis- 
trained in  the  name  of  the  landlord  : — Held,  that 
he  was  not  possessed  of  the  premises,  and  that 
the  gnjAwg  of  the  cattle  thereon  did  not  consti- 
tute a  possession  under  8  Ann.  c.  14,  ss.  6,  7,  and 
that  the  distress  was  consequently  illegal. 
TayUrum  v.  Ptit-n,  7  A.  &  E.  110  ;  2  N.  &  P. 
622  ;  W..  W.  &  D.  644  ;  1  Jur.  497. 

A  landlord,  who  permits  his  tenant  to  retain 
possession  of  part  of  a  faim,  affer  the  tenancy 
has  expired,  may  distrain  on  that  part,  within 
six  months  after  the  expiration  of  the  tenancy. 
Xuttall  V.  StautUoH,  6  D.  &  R.  155  ;  3  B.  &  C. 
51. 

A  landlonl  may  distrain  com  left,  under  a 
custom  that  a  tenant  may  leave  his  away-going 
crop  in  a  barn,  &c.,  of  the  farm,  for  a  certain 
time  after  the  lease  is  expired-,  and  he  has  quitted 
the  premises,  for  rent  arrear,  after  six  months 
have  expired  from  the  determination  of  the  term. 
Beavan  v.  DclaJuttj^  1  H.  Bl.  5  ;  X  -P.,  Lewh  v. 
Harritt,  1  H.  Bl.  7,  n. 

A  termor,  who  lets  to  an  under-tenant,  cannot, 
after  his  term  has  expired,  enforce  the  continuance 
of  the  under-tenancy  by  distress,  if  the  under- 
tenant refuses  to  acknowledge  him  as  landlord, 
or  pays  him  under  threat  of  distress ;  although 
the  under-tenant  still  retains  the  possession. 
Buriw  V.  Richardfon^  4  Taunt.  720. 

By  agreement,  as  well  as  by  custom  of  the 
country,  a  tenant  was  to  have  the  use  of  the 
bams  and  gate-rooms  to  thresh  out  his  com,  and 
fodder  his  cattle,  till  the  May-day  after  the  ex- 
piration of  his  term ;  his  term  expired  at 
Michaelmas,  1824  ;  he  was  then  restrained  by 
injunction  from  caiTying  off  the  premises  corn  in 
the  straw  ;  in  January,  1825,  his  landloi-d  dis- 
trained a  rick  of  com  on  the  premises: — Held, 
that  the  distress  was  valid.  Knight  v.  Baitiett^ 
3  Bing.  364  ;  11  Moore,  227. 

After  Death  of  Tenant.]— Where  a  lessee  of 
lands  dies  before  the  expiration  of  the  term,  and 
his  administrator  continues  in  possession  during 
the  remainder,  and  after  the  expiration  of  it,  a 
distress  may  be  made  for  rent  due  for  the  whole 
term.    Braithwaite  v.  Cookseyy  1  H.  Bl.  465. 


But  where  A.,  being  tenant  at  will,  at  a  yearly 
rent,  died,  leaving  rent  in  arrear,  and  the  day 
after  his  death  the  lessor  distrained,  the  house 
being  occupied  by  A.'8  servants  : — ^Hdd,  that  the 
distress  was  illegal,  and  that  it  was  not  made 
during  the  possession  of  the  tenant  from  whom 
the  I'ent  became  due,  within  8  Ann.  c.  14,  s.  6. 
Tvrner  v.  BarneSy  2  B.  &  8.  435  ;  31  L.  J.,  Q.  B. 
170  ;  9  Jur.,  N.  S.  199  ;  10  W.  R.  561. 


5.  Where  and  How  to  bi;  made. 

Where— BlTereloM  to  Wharf.]— Barges  lying 
in  a  river  close  to  a  wharf,  and  fastened  by  aroije 
to  piles,  intended  partly  for  the  support  of  the 
wharf,  and  partly  that  barges  may  be  attached 
to  them,  may  be  distrained  for  rent  due  in  re- 
spect of  the  wharf,  they  being  as  much  on  the 
premises  demised  as  the  nature  of  the  thing  will 
admit  ol  Buzzard  v.  Capely  4  Bing.  137 ;  12 
Moore,  339  ;  2  C.  &  P.  541. 

But  afterwards,  where  it  was  stated  in  a  special 
verdict,  that,  by  an  indenture,  the  defendant  de» 
mised  to  plaintiff  a  wharf  **  with  all  ways,  paths, 
passages,  profits,  commodities,  and  appurtenances 
whatsoever,  to  the  wharf  belonging ; "  and  that, 
by  the  indenture,  the  exclusive  use  of  the  land  of 
the  river  opposite  to  and  in  front  of  the  wharf, 
between  high  and  low  water  mark,  was  demised 
as  appurtenant  to  the  wharf,  but  that  the  land 
itself  was  not  demised  : — Held,  that  the  meaning 
of  this  finding  was,  either  that  the  land  was  de- 
mised as  appurtenant  to  another  piece  of  land, 
viz.  to  the  wharf,  which,  in  ix)int  of  law,  could 
not  be ;  or  that  the  use  and  enjoyment  of  the  laud 
l)assed  as  appurtenant,  which  would  be  a  mere 
easement  or  privilege,  from  which  no  rent  could 
issue :  consequently,  no  distress  could  be  made 
of  barges  lying  on  such  land,  taking  the  finding 
of  the  jury  in  either  way.  Bvszard  v.  Capelj 
8  B.  &  C.  141  ;  2  M.  &  K.  197 ;  6  Bing.  150 ; 
3  M.  &  P.  480  ;  8  Y.  &  J.  344. 

Soad  near  Stable.] — A  tenant  rented  a 

stable,  and  was  in  the  habit  of  keeping  his  cait 
on  a  part  of  the  road  adjoining  the  stable,  which 
had  been  paved  for  that  puq^ose  by  his  landloitl. 
In  an  action  against  the  landlord  for  seising  hia 
tenant*8  cart,  while  standing  in  the  road,  as  a 
distress  for  rent : — Held,  that  the  paved  part  of 
the  road  was  to  be  considered  a  part  of  the  de- 
mised premises,  and  that  the  landlord  might 
lawfully  seize  the  cart  there  as  a  distress  for  the 
rent  of  the  stable.  Gillingham  v.  Gwyer^  16 
L.  T.  640. 

How— By  Breaking  open  Door.] — A  forcible 
re-entry  by  breaking  the  outer  door  is  justifiable, 
under  a  warrant  of  distress,  where  the  party  has 
been  forcibly  turned  out  of  possession.  Eagle- 
ton  V.  Gutteridgc,  11  M.  &  W.  465  ;  2  D.,  N.  S. 
1053  ;  12  L.  J.,  Ex.  359. 

A  landlord  cannot  break  open  the  outer  door 
of  a  stable,  though  not  within  the  curtilage,  to 
levy  an  oi-dinary  distress  for  rent.  BrotcH  v. 
Gle7i7i,  16  Q,  B.  264  ;  20  L.  J.,  Q.  B.  205  ;  15  Jur, 
189.  • 

A  landlord,  in  order  to  distrain,  may  open  the 
outer  door  in  the  ordinary- way  in  which  other 
persons  using  the  building  are  accustomed  to 
open  it.  By  an  v.  Shilcock^  7  Ex.  72 ;  15  Jur. 
1200 ;  21  L.  J.,  Ex.  55. 

Therefore,  where  the  door  of  a  stable  was  kept 
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dooed  by  a  padlock  attached  to  a  movable  staple, 
and  the  owner  and  other  persons  usually  opened 
the  door  by  polling  out  the  staple  : — Held,  that 
a  distress  made  upon  goods  in  the  stable,  after 
an  entry  in  this  mode,  was  legal.    Tb, 

Although  in  lev3iug  a  distress,  when  a  person 
has  onoe  obtained  peaceable  possession  of  the 
premises,  and  been  forcibly  put  out  of  them,  he 
may  legally  break  open  a  door  or  a  window  for  the 
purpose  of  regaining  possession ;  yet  when  a 
person  has  merely  got  lus  foot  and  arm  between 
the  door  and  the  lintel,  or  by  putting  a  pair  of 
shears  between  the  door  and  the  lintel  has  pre- 
vented  its  being  closed,  this  is  not  a  possession 
which  will  entitle  him  to  break  open  a  door  or  a 
window  for  the  purpose  of  gaining  admission  to 
the  house.  And  therefore  a  distress  made  under 
such  circumstances  is  illegal  ab  initio.  Biryd  v. 
l^ofaze,  16  L.  T.  431. 


Through  Window.]— A  declaration  that 


the  defendant  broke  and  entered  a  dwelling- 
house  of  the  plaintiff,  seized  divers  goods  and 
chattels,  carricxl  them  away,  and  converted  them 
to  his  own  use.  The  defendant,  who  was  land- 
lord to  the  plaintiff,  from  whom  rent  was  due  to 
him,  had,  in  order  to  make  a  distress,  entered  on 
the  premises  by  forcibly  breaking  in  a  window, 
and  seized  and  sold  his  goods  : — Held,  that  this 
mode  of  entry  on  the  premises  being  unlawful  in 
itself,  rendered  the  defendant  a  ti-espasser  ab 
initio.  Attack  v.  Jirainwdl,  32  L.  J.,  Q.  B.  146  ; 
9  Jnr.,  K.  S.  81)2  ;  3  B.  &  S.  520. 

A  landlord  is  not  entitled,  for  the  purpose  of 
distraining  for  rent,  to  oi)en  the  window  of  a 
bouse  which  is  shut  but  nut  fastened.  Na»h  v. 
lAira»,  2  L.  R..  Q.  B.  590 ;  8  B.  &  S.  531. 

Where  another  |)erson  at  the  suggestion  of  the 
landlord  o|)encd  a  window  and  entered  the  house, 
and  then  opened  the  outer  door,  through  which 
the  landlord  entered  and  distrained  : — ^Held,  that 
the  distress  was  unlawful.    lb. 

An  entry  to  make  a  distress  through  an  open 
window  is  lawful.  Tuttim  v.  Barlte^  5  H.  Jc  N. 
647  ;  29  L.  J.,  Ex.  271  ;  G  Jur.,  N.  S.  983. 

But  an  entry  for  the  purpose  of  making  a  dis- 
tress through  a  window  which  is  fostened  by 
means  of  a  hasp,  is  not  lawful.  Hancock  v. 
AuMtm,  14  C.  B.,  N.  S.  634  ;  32  L.  J.,  0.  P.  252  ; 
BUT.  429;  11  W.  B.  833. 

So,  an  entry  into  a  house  for  the  purpose  of 
distraining,  by  opening  a  window  which  is  shut, 
but  not  fastened,  is  unlawfid.  Nash  v.  Lvcas, 
2  L.  R.,  Q.  B.  590. 


Climbing  over   Fence.] — There  is  no 


ill^fality  in  distraining  for  rent  oy  climbing  over 
a  fence,  and  so  gaining  access  to  the  house  by  an 
open  door.  Eldridge  v.  Starey,  16  C.  B.,  N.  S. 
458 ;  10  Jut.,  N.  S.  517 ;  9  L.  T.  291 ;  12  W.  R. 
51. 

^A  landlord  in  making  a  distress  got  over  a  fence 
or  wall  of  from  five  to  eight  feet  high  at  the  back 
of  the  tenant's  house,  sucli  being  the  only  means 
of  effecting  an  entrance,  as  the  front  door  was 
locked : — Held,  that  such  a  mode  of  entry  was 
ill^al.    Scott  V.  Buckley,  16  L.  T.  573. 


Calling  in  Poliee  Officer.] — In  making  a 


distress  for  rent,  circumstances  may  occur  which 
maj^  require  the  presence  of  a  police  oihoer.  But 
to  justify  the  landlord  in  calling  him  in,  it  must 
be  shewn  that  his  presence  was  rendered  neces- 
sary either  from  threats  of  resistance,  or  the 


apprehension  of  violence.    Skidmare  v.  Booth, 
6  C.  &  P.  777. 


By  Breaking  through  Ceiling.] — Trespass 


will  not  lie  against  a  landlord  who  occupies  an 
apartment  over  a  mill  demised  to  his  tenant, 
from  which  it  is  divided  only  by  a  boarded  floor 
without  any  ceiling,  for  taking  up  the  floor  of  his 
own  apartment,  and  entering  through  the  aper- 
ture to  distrain  for  rent.  Gould  v.  Bradttock, 
4  Taunt.  562. 


Premises  must  be  thoroughly  Searched.] 


— A  clause  of  forfeiture  in  a  lease,  in  case  no 
sufficient  distress  be  found  on  the  premises,  must 
be  strictly  pursued ;  and  in  case  of  a  distress 
being  made,  every  part  of  the  premises  must  be 
searched.  Bees  d.  Poicell  v.  Khig,  Forrest,  19  ; 
2  B.  &  B.  514. 

6.  Wabbakt  of  Dibtbess. 

Authority  under.] — If,  in  replevin  against  a 
broker,  it  is  proved  that  the  landlord  employs  the 
attorney  to  defend  the  broker,  that  is  sufficient 
evidence  of  ^he  broker's  authority  to  distrain  in 
the  absence  of  any  written  warrant.  Buncan  v. 
MHkleham,  3  C.  &  P.  172. 

A  warrant  to  distrain  upon  goods  was  origin- 
ally addressed  by  the  defendant  to  the  plaintiff 
or  his  agent.  The  plaintiff's  clerk  struck  out 
the  plaintiff  ^s  name,  and  inserted  that  of  W. 
The  distress  having  been  made  by  W.,  the  defen- 
dant bad  notice  of  that  fact,  and  had  several 
communications  with  W.  as  to  the  disposing  of 
the  goods : — Held,  that  the  employment  of  W. 
was  sufficiently  authorized  by  the  defendant, 
and  that  the  alteration  did  not  ronder  the  war- 
rant void.  Toplu  V.  Grane,  7  Scott,  620 ;  5  Bing. 
N.  C.  636. 

A  warrant  of  distress  was  produced  by  the 
plaintiff,  purporting  to  be  issued  by  the  solici- 
tors of  the  landloras  of  certain  property,  the 
writing  being  in  the  hand  of  a  junior  partner  of 
the  firm.  The  solicitors  had,  on  previous  occa- 
sions, issued  distress  warrants  in  respect  of  other 
property  of  the  landlords : — Held,  not  to  be  suffi- 
cient evidence  of  an  authority  by  the  landlords 
to  distrain.    Janes  v.  Buckley,  2  Jur.  204. 

How  Szecnted.] — ^A  warrant  of  distress  di- 
rected to  two  jointly,  in  a  matter  pro  bono  pub- 
lico, may  be  executed  by  one.  Lee  v.  Vessey,  1 
H.  &N.  90;  25L.  J.,  Ex.  271. 

By  a  locid  act  for  draining  and  preserving  low 
lands  in  Lincoln,  and  for  restonng  and  main- 
taining the  navigation  of  a  river,  commissioners 
were  authorized  to  impose  rates  for  the  purpose 
of  such  drainage,  and,  in  case  of  default  in  pay- 
ment after  demand,  to  issue  their  warrant  to 
their  collector  or  collectors  to  levy  the  amount 
by  distress.  The  commissioners  having  issued 
their  wanant  '*to  L.,  the  collector,  and  M., 
bailiff,"  it  was  executed  by  M.  alone : — Held, 
that  it  was  r^;nlar]y  executed,  and  that  an 
action  of  trespass  was  not  maintainable  against 
the  commissioners  or  M.    Ih, 

The  act  also  provided,  that  a  distress  made 
under  the  act  should  not  be  deemed  unlawful, 
nor  the  party  or  parties  making  the  same  be 
deemed  a  trespasser  or  trespassers  on  account  of 
any  defect  or  want  of  form  in  the  warrant  or 
other  proceedings : — Held,  that,  supposing  the 
execution  of  the  warrant  by  M.  had  been  irre- 
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gular,  this  provision  would  have  applied  to  cure 
the  defect  of  the  joint  direction  of  the  warrant. 
Ik 

7.  What  Amounts  to  a  Distress. 

Seisure  Veeestary.]— A  landlord's  agent  walked 
round  a  demised  wharf,  left  a  written  notice  that 
he  had  distrained  goods  lying  there  for  rent,  and 
that  they  would  be  appraised  and  sold,  if  not  re- 
plevied. He  then  went  away,  leaving  no  one  in 
possession  : — Held,  an  actual  seizure.  Hwan  v. 
Falmouth  iEarl),  8  B.  &  C.  456  ;  2  M.  &  R.  534. 

A.  entered  B.'s  house,  and  said  that  he  had 
come  to  make  a  distress,  and  began  taking  an 
inventory  ;  but  finding  out  that  he  had  made  a 
mistake,  left  the  house  without  removing  any  of 
the  goods : — Held,  that  the  acts  of  A.  did  not 
amount  to  making  a  distress.  Spice  v.  Webbj  2 
Jur.  943. 

A  landlord's  broker  went  to  the  tenant's  house, 
and  pressed  for  payment  of  rent  alleged  to  be 
due,  and  3/.  3*.  for  expenses  of  the  levy,  but 
touched  nothing,  and  made  no  inventory.  The 
tenant  paid  him  the  rent  and  exjKinses  under 
protest,  on  which  he  withdrew.  lu  an  action 
against  the  landlord  for  an  excessive  distress  : 
— Held,  that  he  could  not  say  that  there  had 
been  no  actiuil  distress.  Hutch  in4  v.  Scott,  2  M . 
&  W.  809 ;  M.  &  H.  194. 

Placing  Hand  on  Cattle  with  Intention  of  IHt- 
training.] — The  agent  of  the  landlord  went  into 
a  field  on  the  farm  where  the  tenant's  cattle 
were  feeding,  and,  placing  his  hand  upon  one  of 
the  bcRsts,  said  he  distrained  the  whole  for  the 
rent  due,  counted  them,  and  took  a  note  of  the 
particulars,  and  then  went  away  ;  on  the  follow- 
ing morning  he  left  with  the  tenant  a  notice, 
stating  that  he  had  distrained  the  cattle  there- 
under mentioned,  and  had  impounded  them  on 
the  premises : — Held,  that  this  constituted  an 
im'pounding,  and  that  a  subsequent  tender  of 
the  rent,  and  of  the  costs  of  distress,  was  too 
late.  T/iom^s  v.  Harriex.  1  Scott,  N.  R.  624  ; 
1  M.  &  G.  695  ;  4  Jur.  723. 

Making  Inventory  and  putting  Man  in  Pos- 
session.]— A  landloixl  entered  upon  a  dwelling- 
house  held  of  him,  to  distrain  for  rent  in  arrcar. 
To  prevent  inconvenience  to  the  tenant,  the 
landlord  with  the  tenant's  assent,  instead  of  re- 
moving the  articles  of  furniture  upon  which  he 
jproposed  to  distrain,  made  up,  from  a  list  given 
to  him  by  the  tenant,  an  inventory  of  the  furni- 
ture in  the  house,  put  a  man  into  possession,  and 
handed  to  the  tenant  a  notice  of  the  distress  re- 
ferring to  the  inventory,  which  was  also  then 
hand(3  to  the  tenant.  The  landlord  did  not  go 
into  the  several  rooms  in  which  the  articles 
were  : — Held,  that  this  constituted  a  distraining 
of  the  articles  mentioned  in  the  inventory,  and 
an  im{)ounding  of  them  ui)on  the  premises,  and 
that  a  tender  sul>8equently  made  was  too  late  ; 
and  although  the  notice  of  distress  did  not  state 
that  the  articles  were  imiwunded.  Tennunt  v. 
FUld,  8  El.  &  Bl.  336 ;  27  L.  J.,  Q.  B.  33 ;  3  Jur., 
N.S.I  178. 

Beftisal   to  allow   Bemoval  of  Goods.] — W. 

occupied  lodgings  in  the  defendant's  hoiLsc  at  a 
weekly  rent.  He  brought  a  piano  with  him, 
which  he  had  hired  of  the  plaintiffs.  The  plain- 
tiffs sent  two  men  to  fetch  away  the  piano ;  the 


defendant's  wife  met  the  men  in  the  passage  of 
the  house  outside  the  room  in  which  the  piano 
was,  and  having  been  informed  of  their  object, 
said,  in  the  presence  of  W.,  who  was  at  the  door 
of  the  room,  the  piano  ^ould  not  leave  the 
house  unless  what  was  owing  from  W.  for  rent 
and  board  were  paid.  The  wife  was  acting  by 
the  defendant's  authority ;  and  there  was  rent 
due  from  W. : — Held,  that  there  might  be  a  dis- 
tress without  actual  seizure,  and  that  what  had 
occurred  amounted  to  a  distress.  Cramer  v. 
Mott,  5  L.  R.,  Q.  B.  357  ;  39  L.  J.,  Q.  B.  172  ;  22 
L.  T.  857  ;  18  W.  R.  947. 

The  grantee,  under  a  bill  of  sale  of  furniture, 
being  in  possession  in  the  house  of  the  gi*antor 
and  intending  to  remove  the  goods  from  the 
premises,  was  told  by  the  lancSord  (who  was 
there  for  the  purpose  of  distraining)  that  he 
would  not  allow  them  to  be  removed  till  the 
arrears  of  rent  were  satisfied,  and  that  he  was 
prepared  to  resist  the  removal  by  force.  The 
grantee  thereupon  made  no  further  attempt  to 
remove  the  goods : — Held,  that  such  assertion  of 
the  intention  not  to  allow  the  removal  of  the 
goods  did  not,  under  the  cireumstanccs,  amount 
to  a  conversion  by  the  landlord.  England  v. 
Cowley.  8  L.  R.,  Ex.  126 ;  42  L.  J.,  Ex.  80;  28 
L.  T.  67  ;  21  W.  R.  337. 

CoUnsion^Void  as  against  Third  Party.]— If 
A.,  the  tenant  of  B.,  has  paid  all  his  rent,  and 
has  his  landlord's  receipt  for  it,  but  fearing  that 
his  goods  will  be  taken  on  legal  process,  agrees 
with  his  landlord  to  destroy  the  receipt,  and  that 
the  latter  should  put  in  a  distress  for  rent  to 
protect  the  goods,  and  the  laudlonl  does  so,  and 
sells  the  goods,  and  keeps  the  proceeds : — lliis 
distress  is  good,  as  between  A.  and  B.,  though 
void  as  against  a  third  person,  and  A.  can  main- 
tain no  action  against  B.  for  it.  Sims  v.  Tuff*, 
6  C.  &  P.  207. 

But,  if  B.  sold  some  articles  not  included  in 
the  inventory  of  the  distress,  A.  may  maintain 
an  action  in  respect  of  these  articles.    2b, 

Impounding  Distress.] — Semble,  that  a  dis- 
tress is  sufficiently  impounded,  in  accordance 
with  11  Geo.  2,  c,  19,  s,  10,  where,  with  the  con- 
sent of  the  tenant,  the  person  distraining  makes 
an  inventory  of  part  of  the  goods  distraineil, 
serves  it,  together  with  notice  of  the  distress,  on 
the  tenant,  and  leaves  a  man  in  ()ossession  on 
the  premises,  but  does  not  disturb,  lock-up,  or 
remove  any  of  the  goods.  Johnsan  v.  Uphaut, 
2  El.  &  El.  260. 

On  distraining  for  rent  in  a  dwelling-liouso, 
which  was  chiefly  occupied  by  lodgers,  the  dis- 
trainor took  down,  in  the  kitchen,  at  the  dicta- 
tion of  the  tenant's  wife,  an  inventory  of  furni- 
ture in  the  other  rooms.  A  man  was  left  in  pos- 
session, a  copy  of  the  inventory,  with  a  noti<5p 
that  the  articles  enumerated  therein  had  been 
distrained  for  rent,  being  also  left.  The  tenant 
called  the  same  day,  and  thanked  the  distrainor 
for  the  mode  in  which  the  distress  had  been  con- 
ducted : — Held,  that  the  tenant,  having  assented 
to  what  had  been  done,  could  not  object  that 
this  was  not  an  impounding  within  11  Geo.  2, 
c.  19.  s.  10,  as  against  a  subsequent  tender  by 
him  of  the  rent.  Tennant  v.  Field,  8  El.  &  Bl. 
336  ;  27  L.  J.,  Q.  B.  33  ;  3  Jur.,  N.  S.  1178. 

Independently  of  the  assent  by  the  tenant, 
there  was  not  an  impounding,    lb. 
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Ob  the  PremiMM.]— A  tenant  being  in 

arrear  for  rent  of  a  cottage,  his  landlord  dis- 
trained the  goods  there,  and  locked  up  the  cot- 
tage, and,  after  selling  the  goods,  kept  possession, 
the  tenant  saying  he  would  "have  done  with  it :" 
— Held,  in  an  action  by  the  tenant  for  an  ex- 
pulsion, that  the  landlord  was  justified  in  im- 
]>ounding  the  distress  on  the  premises,  and  in 
locking  up  the  cottage  to  secure  the  distress. 
rt»jp  V.  PaiHffr,  7  C.  &  P.  767. 

Trespass  for  breaking  and  entering  a  plain- 
tiflfs  dwelHng-house,  lodging  the  doors,  and  ex- 
|)elling  him.  Plea,  justifying  all  the  trespasses 
except  the  expulsion  under  a  distress  for  rent, 
Alleging  that  the  defendant  kept  and  impounded 
it  in  the  dwelling-house,  and  in  order  safely  to 
impound  and  keep  it  necessarily  locked  and 
fa^itened  the  doors  of  the  house,  and  afterwards 
caused  the  goods  to  be  appraised  and  sold  in 
satisfaction  of  the  rent  and  costs  of  distress  and 
sale: — Held,  that  the  plea  should  have  shewn 
that  the  house,  or  that  part  of  it  of  which  the  doors 
were  locked,  was  the  most  fit  and  convenient 
place  for  securing  the  distress,  or  the  tenant 
might  be  impro|)erly  kept  out  of  ]X)ssession. 
Woods  V.  Durrani,  16  M.  &  W.  149 ;  16  L.  J., 
Ex.  313. 


8,  Notice  of  Distbess. 

'  Mut  not  be  Vague.]— A  distress  for  rent 
having  been  made  at  some  livery  stables,  goods 
belonging  to  several  strangers,  and  a  pony  phae- 
ton of  A.,  were  taken  under  it.  A  notice  of 
rlistress  was  left  on  the  premises,  the  inventory 
attached  to  which,  after  9|)ecifying  certain  goods, 
but  making  no  mention  of  those  of  A.,  proceedc<l 
thus : — "  And  all  other  goods,  chattels  and  effects 
on  the  premises  that  may  be  requii-od  in  order  to 
hati.*5fy  the  above  rent,  together  with  all  the  ex- 
penses : " — Held,  that  this  notice  was  too  vague 
and  uncertain  to  justify  a  sale  of  the  property  of 
A.  Kerby  v.  JTarding,  6  Ex.  234  ;  20  L.  J.,  Ex. 
163  ;  15  Jur.  953. 

Where  a  notice  of  distress  for  rent  stated  that 
the  party  distraining  had  seized  the  goods  men- 
tioned in  an  inventory  thereunder  written,  and 
the  inventory  was  for  one  clock,  and  any  other 
goods  and  effects  that  might  be  found  in  and 
about  the  premises,  to  pay  the  rent  and  ex- 
penses ;  and  where  it  was  proved  that  all  the 
goods  on  the  premises  were  in  fact  seized,  and 
were  intended  to  be  seized : — Held,  that  the 
notice  and  inventory  together  must  be  taken  to 
mean  a  notice  that  all  the  goods  on  the  premises 
were  seized ;  and  that  since  all  were  seized,  such 
a  notice,  though  improperly  vague,  was  a  suffi- 
cient compliance  with  the  statutes,  which  require 
that  when  a  distress  is  made  notice  shall  be  given 
of  it.  Wademan  v.  Lindsey,  14  Q.  6.  625  ;  19 
L.  J.,  Q.  B.  166  ;  15  Jur.  79. 

In  Writinjg.]— Under  2  Will,  k  M.,  sess.  1,  c.  5, 
s.  2,  the  notice  of  distress  for  rent,  to  be  given 
five  days  before  sale,  must  be  in  writing.  Wilson 
V.  yigktingale,  8  Q.  B.  1034 ;  15  L.  J.,  Q.  B.  809  ; 
10  Jur.  917. 

Want  ol] — A  want  of  notice  does  not  render 
a  distress  invalid.  Trent  v.  Uunt^  9  Ex.  14  ;  22 
L.  J.,  Ex.  318  ;  17  Jur.  899. 

In  Wrong  Vame.]— Where  notice  of  a  distress 
for  rent  is  given  in  the  name  of  a  wrong  party, 


the  distress  is  not  vitiated,  but  the  distrainor 
cannot  proceed  to  sell  the  distress  under  2  Will. 
&  M.  sess.  1,  c.  5,  and  11  Geo.  2,  c.  19.    Ih, 

9.  Tekdeb  op  Rent. 

After  Distress  Imponnded.] — After  a  distress 
for  rent  has  been  impounded,  tender  of  the  rent 
and  charges  is  too  late.  Ladd  v.  TkomaSf  4  P.  & 
D.  9  ;  12  A.  k  E.  117  ;  4  Jur.  798. 

Within  Five  Bays  and  before  Sale.]— A  tender 
by  the  tenant  of  the  rent  due,  and  costs,  to  the 
person  distraining,  within  five  days  after  th^is- 
tress  is  taken  and  before  sale,  though  after  the 
distress  has  been  impounded,  in  accordance  with 
11  Geo.  2,  c.  19,  s.  10,  is  a  good  tender.  Johntan 
v.  fpftam,  2  El.  &  El.  250;  28  L.  J.,  Q.  B.  252  ; 
5  Jur.,  N.  S.  681. 

To  whom  made.]— A  tender  of  rent  and  ex- 
penses need  not  be  made  to  the  broker  who 
disti-ains';  if  made  to  the  landlord,  a  subsequent 
detainer  is  wrongful.  Smith  v.  Goodwin^  1  N.  & 
M.  371 ;  4  B.  &  Ad.  413. 

But  a  man  merely  left  in  possession  of  a  dis- 
tress by  the  person  who  distrained,  has  no  implied 
authority  in  law  to  receive  from  the  tenant  pay- 
ment of  the  rent  distrained  for.  Bonlttm  v. 
Ileynolds,  2  El.  k  EL  369;  29  L.  J.,  Q.  B.  11 ;  6 
Jur.,  N.  S.  46. 

Tender  made.]— An  action  lies  for  detaining 
goods  taken  under  a  distress  for  rent,  after  a 
sufficient  tender  made  l)eforc  imjiounding.  Lor- 
ing  v.  WarburtoH,  El.,  BL  &  El.  507 ;  28  L.  J., 
Q.'  B.  31  ;  4  Jur.,  N.  S.  634. 

Without  Sxpenses.] — ^A  tender  of  rent 

without  expenses,  after  a  warrant  of  distress  is 
delivered  to  a  broker,  but  before  it  is  executed, 
is  a  good  tender.  Bennett  v.  Baycs,  5  H.  &  ^. 
391 ;  29  L.  J.,  Ex.  224  ;  2  L.  T.  156  ;  8  W.  R.  320. 

Sale  after.] — ^A  landlord  distraining  for  rent 
ought  not  to  sell  the  goods  after  a  tender  of  the 
rent  and  costs  made  at  any  time  within  the  five 
days.  Johnson  v.  Upham,  2  El.  k  El.  250 ;  28 
L.  J.,  Q.  B.  252  ;  5  Jur.,  N.  S.  681. 

10.  Abandonment  and  Retaking. 

Abandonment]— The  landlord's  agent  walked 
round  a  demised  wharf,  left  a  written  notice  that 
he  had  distrained  goods  lying  there  for  rent,  and 
that  they  would  be  appraised  and  sold,  if  not  re- 
plevied. He  then  went  away,  leaving  no  one  in 
possession  : — Held,  an  actual  seizure ;  and  no 
abandonment  as  between  landlord  and  tenant, 
in  an  action  for  an  excessive  distress.  Stoan  v. 
Falmouth  {EarV),  2  M.  &  R.  634 ;  8  B.  &  C. 
456. 

After  seizure  of  goods  under  a  distress  for  rent, 
no  notice  thereof  having  been  given  to  the  party 
depositing  them,  the  distrainor  permitted  him 
to  take  them  off  the  premises  for  a  temporary 
purpose,  with  an  intention  on  the  part  of  the 
distrainor  that  they  should  be  returned,  which 
was  done : — Held,  that  there  was  not  any  aban- 
donment of  the  distress.  Krrh-y  v.  Harding,  6 
Ex.  234  ;  20  L.  J.,  Ex.  163  ;  15  Jur.  953. 

The  man  in  possession  of  goods  distrained  for 
rent,  having  quitted  the  house  for  the  purpose 
of  refreshment,  found,  on  his  return,  the  door 
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pnipoeely  locked  against  him  bj  the  tenant,  and 
broke  it  open  for  the  purpose  of  re-entering : — 
Held,  that  there  being  no  evidence  of  an  aban- 
donment of  the  distress,  the  man  in  possession 
was  justified  in  so  re-entering.  Bannhter  v. 
Hyde,  2  El.  &  El.  627  ;  29  L.  J.,  Q.  B.  Ul ;  6 
Jur.,  N.  S.  171 ;  1  L.  T.  438. 

A  broker  distrained  for  rent  b^  climbing  over 
a  garden  fence,  and  letting  hmiself  into  the 
premises  by  the  back-door,  which  was  not  locked, 
in  the  absence  of  the  tenant.  The  tenant,  on 
his  return,  expelled  the  man  in  possession ;  but 
three  weeks  afterwards  the  premises  were  again 
entered  by  breaking  in  the  front  door : — Held, 
that  the  distress  was  lawful  in  the  first  instance, 
and  that  there  was  not  an  abandonment  of  it. 
Eldridge  v.  Storey,  15  C.  B.,  N.  S.  458;  10 
Jur.,  N.  S.  517  ;  9  L.  T.  291 ;  12  W.  R.  51. 

Betaking.] — A  bailiff  distrained  in  adwelling- 
houHc,  and  remained  there  in  possession  longer  than 
five  days,  and  being  then  expelled,  and  afterwards 
retaking  the  goods  distrained  upon  (finding  them 
off  the  premises),  but  along  with  others  not  in- 
cluded in  the  distress  : — ^Held,  that  the  doctrine 
of  confusion  of  property  did  not  apply  to  preclude 
the  owner  from  bringing  trespass.  Smith  v.  Torr, 
3  F.  &  P.  506. 

The  plaintiff  was  possessed  of  a  lathe,  which 
was  in  the  shop  of  S.  The  latter  being  indebted 
to  his  landlord  (the  defendant)  for  rent,  and  the 
plaintiff  being  about  to  remove  the  lathe  (between 
six  and  seven  o*clock  in  the  morning),  the  defen- 
dant interposed,  saying,  that  "he  would  not 
suffer  that,  or  any  of  the  other  things,  to  go  off 
the  premises  till  hie  rent  was  paid,"  and  then  left 
the  shop.  The  plaintiff,  however,  removed  the 
lathe,  and  about  twelve  o*clock  the  same  day  the 
defendant  sent  a  broker  to  the  premises  to  dis- 
train, and  followed  and  brought  back  the  lathe. 
The  plaintiff  thereupon  sued  him  in  trover : — 
Held,  that  the  distress  being  commenced  by  the 
landlord's  saying  in  the  morning,  that  he  would 
not  suffer  the  things  to  be  removed  until  his  rent 
was  paid,  and  completed  by  the  entry  of  the 
broker  afterwards,  the  landlord  had  a  right  to 
take  and  bring  back  the  lathe,  which  had  been 
carried  away  in  the  meantime.  Woitd  v.  Nunn, 
2  M.  &  P.  27  J  5  Bing.  10. 

Xflbet  of  Delay  in.] — ^A  broker's  man 

having  taken  possession  of  property  under  a 
distress  for  rent,  after  remaining  two  days,  left 
the  house  in  a  state  of  great  excitement  border- 
ing on  insanity.  The  landlord  thinking  that  his 
leaving  had  been  procured  by  the  drugging  of  his 
liquor  by  the  parties  in  the  house,  but  which  was 
not  proved,  six  days  after  broke  into  the  house 
and  took  away  the  goods,  without  any  previous 
demand  of  admission: — Held,  that  he  had  no 
right  to  enter  again  after  so  long  a  delay,  and 
tl^t  the  owner  of  the  goods  might  maintain 
trover  for  them.    Ru^seU  v.  Rider,  6  C.  &  P.  416. 

11.  How  Goods  disposed  of. 

Within  what  Time  Bold.] — In  construing  2 
Will.  &  M.  sess.  1,  c.  5,  s.  2,  which  authorizes 
the  sale  of  goods  distrained  within  five  days 
next  after  the  taking,  the  days  must  be  calca- 
lated  as  the  rule  now  is  in  other  cases,  inclusively 
of  the  last  and  exclusively  of  the  day  of  taking. 
JlobtuMon  V.  Waddington,  13  Q.  B.  753  j  18  L.  J., 
Q.  B.  250 ;  13  Jur.  537. 


If  goods  are  distrained  for  rent,  the  landlord 
must  vrait  five  whole  days,  i.  e.  five  times  twenty- 
four  hours,  before  he  sells,  and  if  he  does  not,  he 
is  liable  to  an  action.  Thus,  where  a  distress  was 
made  on  Friday  at  2  p.m.,  and  the  sale  was 
on  the  following  Wednesday  at  11  A.M.,  the 
sale  was  wrongful.  Harper  v.  T(Micell,  6  C.  &  P. 
166. 

If  a  landlord  who  has  distrained  for  rent,  does 
not  sell  within  the  five  days  by  arrangement 
between  him  and  the  tenant,  that  is  no  proof  of 
collusion  per  se.  Harrison  v.  Barry,  7  Price, 
690. 

And  a  reasonable  time  after  the  expiration  of 
five  days  from  the  time  of  distress,  is  by  law 
allowed  to  the  landlord  for  appraising  and  selling 
the  goods  distrained.  PUt  v.  Sliew,  4  B.  &  A. 
208. 

The  request  of  the  tenant  will  justify  the  land- 
lord in  detaining  the  goods  of  ^a  lodger  upon  the 
premises  beyond  the  proper  time  of  selling,  if  he 
did  not  know  which  were  the  goods  of  the  lodger, 
and  which  those  of  his  tenant.  Fitther  v.  Algar, 
2  C.  &  P.  374. 

When  Appraised  but  not  Sold.]— Where  goods 
are  distrained,  and  at  the  end  of  five  days  re- 
moved and  appraised,  but  not  sold,  such  act  does 
not  take  away  the  tenant's  right  to  replevy  them. 
Ja^oh  V.  King,  1  Marsh.  135  ;  5  Taunt.  451.       • 

Votiee  of  Sale.] — In  a  notice  for  the  sale  of 
a  distress,  it  is  not  necessary  to  mention  when 
the  rent  became  due  for  which  the  distress  was 
made.    Moss  v.  Oallimore,  1  Dougl.  279. 

Idability  of  Auctioneer.] — ^An  auctioneer  re- 
ceiving for  the  purpose  of  sale,  from  the  dis- 
trainor, goods  seised  as  a  distress,  who  returns 
them,  is  not  answerable  in  trover;  although, 
while  the  goods  were  with  him,  he  had  notice 
that  the  distress  was  illegal,  and  refused  to  de- 
liver them  to  the  owner.  Whit  worth  v.  Smithy 
1  M.  &  Rob.  193. 

Sale  subjeet  to  Condition.^ — Qniere,  whether  a 
landlord,  who  has  seized  his  tenant's  hay  and 
straw  under  a  distress  for  rent,  may  sell  it  sub- 
ject to  a  condition  that  the  purchaser  shall  con- 
sume it  on  the  premises,  according  to  the  custom 
of  the  country.  Frusher  v.  Lee,  10  M.  &  W. 
709  ;  12  L.  J.,  Ex,  321. 

Keeesiity  of  Sale.] — The  right  of  property  in 
goods  distrained  for  rent  remains  in  the  tenant 
imtil  sale,  and  the  taking  of  such  goods  to  him- 
self, at  the  appraised  value,  in  discharge  of  the 
rent,  by  a  landlord,  is  not  equivalent  to  a  sale. 
King  v.  England,  33  L.  J.,  Q.  B.  145 ;  10  Jur., 
N.  S.  634  ;  9  L.  T.  645  ;  12  W.  R.  308 ;  4  B.  & 
S.  782. 

Bights  of  Landlord  where  Goods  unsold.  ]— 

When  a  landlord  distrains  for  rent  and  does  not 
sell  the  goods,  he  cannot  bring  an  action  for  the 
rent  so  long  as  he  holds  the  distress,  though  it  is 
insuflicient  to  satisfy  the  rent.  Lehain  v.  Phil' 
pott,  10  L.  R.,  Ex.  242  ;  44  L.  J.,  Ex.  225  ;  83  L.  T. 
98  ;  23  W.  R.  876.      See  preceding  ca^e. 

Where  Sale  if  Insnffieient.] — ^When  goods  have 
been  sold  under  a  distress,  and  the  proceeds  arc 
insufficient  to  satisfy  the  rent  due,  tlie  landlord 
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has  a  lemedy  by  action  or  oonnter-claim  for  the 
balance.    PhUpatt  y.  Lfhain,  35  L.  T.  855. 

Aetion  does  not  lie  against  Landlord  for  not 
Belling.]— The  2  WUl.  &  M.  sesei  1,  c.  5,  s.  2,  by 
which  the  landlord  after  five  days  *'  shall  and 
may  lawfaUy  sell  the  goods  distrained,'*  is  pjer- 
misdve,  not  oompnlsory,  and  therefore  no  action 
lies  for  not  selling.     lb. 

Appraisomont  of  CkMds  Seised.  ]~By  35  &  36 
Vict  c.  92  (The  Parish  CJonstables  Act,  1872), 
a.  13,  after  the  2\th  .Varrh^  1873.  no  murh  of  the 
statute  2  Will.  Jf'  Nitirff,  c.  6,  a*  requtren  any 
sheriff  or  nnder^theriff  or  eonstable  to  be  aiding 
and  assist ing  at  any  distresn  for  rent,  or  to 
swear  any  appraiser  thereat,  ihall  be  repealed, 
and  no  oath  shall,  after  the  day  aforemid,  be 
required  from  such  appraiser, 

Previons  to  86  ft  86  Viet.  e.  89.]— The  ap- 
praisement of  goods  distrained  maide  by  two 
sworn  appraisers  under  2  Will.  &  M.  sess.  1,  c.  5, 
is  only  primft  facie  evidence  of  the  value  of  the 
goods.     Cook  V.  Corbett,  24  W.  R,  181— C.  A. 

The  13  Edw.  1,  c.  37  (Westm.  2),  which  enacts, 
that  no  distress  shall  be  taken  except  by  bailiffs 
*'  sworn  and  known,"  does  not  apply  to  distresses 
taken  for  rent  in  arrear.  Begble  v.  Hayne^  2 
8cott,  193  ;  2  Bing.  N.  C.  124  ;  1  Hodges.  266  ; 
S,  P.,  Child  ▼.  Chamberlain,  3  N.  &  M.  620 ;  5 
B.  k  Ad.  1049  ;  6  C.  &  P.  213. 

If  the  tenant,  to  save  expense,  reqnests  that 
appraisers  may  not  be  called  in,  and  in  conse- 
quence the  broker  who  made  the  seizare  values 
the  goods,  the  tenant  cannot,  in  ao  action,  com- 
plain of  that  which  was  done  as  an  irregularity. 
bishop  V.  Bryant,  6  C.  &  P.  484. 

It  IS  illegal  to  swear  the  person  who  distrains 
ns  one  of  the  appraisers.  Andrews  v.  Russell, 
BnlL  N.  P.  81. 

A  distress  so  appraised  is  irregular.  Westwood 
V.  Citwne,  1  Stark.  172. 

The  appraiser  must  be  sworn  before  the  con- 
etable  of  the  parish  where  the  distress  is  taken  ; 
the  constable  of  the  adjoining  parish  cannot 
interfere,  thot^^h  the  proper  oouRtablc  is  not  to 
be  found  when  wanted.  Atenell  v,  Croker,  M. 
&  M.  172. 

The  constable  who  swears  the  appraisers  must 
attend  with  the  appraisers  at  the  time  of  the 
appraisement,  and  must  swear  them  before  they 
make  it.    Kenny  v.  May,  1  M.  &  Rob.  56. 

Where  a  distress  is  sold  without  previous 
appraisement,  the  party  distrained  on  can  only 
recover  the  value  of  the  goods  minus  the  amount 
of  rent  due ;  but  he  may  recover  special  damage 
sustained  by  such  an  illegal  sale.  Biggins  v. 
Goode,  2  Tyr.  447  ;  2  C.  &  J.  364. 

In  an  action  for  selling  goods  under  a  distress, 
without  appraisement,  if  the  sum  produced  is  less 
than  the  fidr  value  to  the  tenant,  he  may  recover 
the  difference  without  any  all^ation  of  special 
damage.  Kmodts  ^.Curtis,  5  C.  &  P.  322  ;  2  Tyr. 
449,  n. 

Although  the  rent,  for  which  goods  arc 
distrained,  does  not  exceed  20/.,  they  must  be 
appraised  by  two  appraisers,  under  2  Will.  &  M. 
seas.  1,  c.  5,  s.  2,  notwithstanding  the  57  Geo.  3, 
c  93,  regulating  the  costs  of  distresses  for  rent 
not  exceeding  20^,  the  schedule  to  which  pre- 
scribes the  sum  to  be  for  appraisement,  '*  whether 
by  one  broker  or  more."  Allen  v.  Flicker,  4 
P.  &  D.  735;  10  A.  &  B.  640 ;  3  Jur.  1029. 


In  an  action  for  selling  goods  distrained  for 
rent,  without  appraisement,  the  measure  of 
damages  is  the  real  value  of  the  goods'  sold, 
minus  the  rent  due.  Knight  v.  Egerton,  7  Ex. 
407. 

OTerplni — Meaning  of.] — The  overplus,  which 
by  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  is  directed  to 
be  left  in  the  hands  of  the  sheriff,  under-sheriff, 
or  constable,,  on  a  distress,  for  the  owner's  use, 
means  the  overplus  after  payment  of  the  rent  and 
of  the  reasonable  charges.     Lyon  v.  Tomhies, 

1  M.  &  W.  603  ;  2  Gale,  144. 

Where  the  tenant  herself  received  from  the 
broker  the  balance  remaining,  after  payment  of 
the  rent  and  the  actual  charges,  making  no  ob- 
jection as  to  their  reasonableness : — Held,  that  it 
was  a  question  for  the  jury  whether  she  accepted 
such  balance  in  satis&ction,  and  if  not,  whether 
it  was  sufficient  to  satisfy  the  real  balance  ,  but 
that  it  was  not  correct  to  lay  it  down  as  matter 
of  law,  that  such  payment  and  receipt  sub- 
stantially satisfied  the  requisitions  of  the  statute. 
lb. 

Bights  of  Mortgagee.] — A  landlord  who 

has  sold  his  tenant^s  goods  under  a  distress  for 
rent  is  not  liable  in  an  action  for  money  had  and 
received,  at  the  suit  of  the  mortgagee  of  the 
goods,  to  recover  the  surplus  money  in  the  land- 
lord's hands,  the  proper  remedy  being  by  an 
action  on  the  case  against  him  for  not  paying 
over  the  overplus  to  the  sheriff.  Yates  v. 
Hastwood,  6  Ex.  805 ;  20  L.  J.,  Ex.  303. 

Duties  of  Broker.] — Where  goods  dis- 
trained for  rent  in  arrear  have  been  removed  to 
a  convenient  place  for  sale,  and  sufficient  sold  to 
satisfy  the  distress,  the  proper  course  is  for  the 
broker  to  leave  the  surplus  money  with  the 
sheriff,  and  return  the  surplus  goods  to  the 
premises  whence  he  took  them.  Evans  v.  Wright, 

2  H.  &  N.  527  ;  27  L.  J.,  Ex.  56. 

D.  assigned  his  fomiture  to  the  plaintiff  as  a 
security  for  money  lent.  The  deed  of  assignment 
provided  that  on  de&ult  in  payment  of  the  prin- 
cipal or  interest,  on  a  day  named,  or  such  earlier 
day  as  the  plaintiff  should  appoint  by  notice,  it 
should  be  lawful  for  the  plaintiff  to  take  posses- 
sion of  the  furniture  ;  but  that  until  default  D. 
should  hold  it.  D.  being  indebted  to  his  landlord 
for  rent,  tiie  defendant,  a  broker,  distrained  the 
furniture.  The  plaintiff  gave  notice  to  D.  to  pay 
the  principal  and  interest,  and  he  afterwards  gave 
notice  to  the  defendant  that  D.  had  assigned  the 
furniture  to  him.  The  defendant,  on  receiving 
this  notice,  said  that  he  would  **  take  care  it  was 
properly  acted  on."  The  furniture  was  removed 
from  D.'s  house  to  an  auction-room,  and  sufficient 
having  been  sold  to  satisfy  the  distress,  the  de- 
fendant returned  the  surplus  goods  to  D.'s  house, 
and  gave  the  surplus  money  to  D. : — Held,  first, 
that  there  was  no  conversion  of  the  goods  by  the 
defendant,    lb. 

Held,  secondly,  that  the  action  for  money  had 
and  received  could  not  be  maintained  for  the 
surplus  money.    lb. 

In  an  action  for  an  excessive  distress,  with 
counts  for  selling  without  an  appraisement,  and 
for  less  than  the  value,  and  for  not  leaving  the 
surplus  in  the  hands  of  the  sheriff ;  and  the  jury 
finding  that  the  rent  for  which  the  distress  was 
made  was  due,  but  that  the  defendant  seized  to 
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an  unreasonable  amount,  but  that  the  plaintiff 
had  authorized  the  defendant  to  seize  and  to  sell 
the  whole;  and  the  defence  being,  that  the  surplus 
having  been  paid  over  to  a  judgment  creditor  of 
the  plaintiff's  under  a  garnishment  order  for  the 
attachment  of  the  money  obtained  bj  the  creditor, 
in  consequence  of  an  intimation  of  the  distress 
given  to  him  by  the  defendant ;  and  the  jury 
finding  that  this  was  a  joggle,  and,  under  the 
direction  of  the  judge,  giving  a  verdict  for  the 
plaintiff  for  the  amount  of  the  surplus,  the  postea 
was  afterwards  altered  by  entering  a  verdict  for 
the  plaintiff,  with  nominal  damages,  on  the  first 
count,  and  for  the  defendant  on  the  others,  the 
payment  over  to  the  creditor,  under  the  garnish- 
ment order,  being  held  to  be  a  legal  justification. 
Cross  v.  Ayresj  1  F.  &  F.  187. 

12.  When  Right  of  Distbebs  Suspended. 

GBnerally.] — An  agreement  to  take  interest  in 
arrear,  does  not  take  away  the  landlord's  right  of 
distress.     Sherry  v.  PresUm^  2  Chit.  245. 

The  plaintiff  being  desirous  of  taking  apart- 
ments of  B.,  but  not  willing  to  do  so  unless  the 
defendant,  the  superior  landlord,  would  relieve 
him  from  the  risk  of  having  his  goods  distrained 
for  B.'s  rent;  the  defendant  engaged  that  as  long 
as  the  plaintiff  paid  B.  his  rent,  he  (the  defendant) 
would  never  trouble  the  plaintiff  or  his  property. 
The  plaintiff  accordingly  entered,  but  failed  in 
the  due  payment  of  his  rent: — Held,  that  the  land- 
lord's right  of  distress  was  not  taken  away,  not- 
witlistanding  that  the  plaintiff  had,  before  the 
distress,  tendered  to  B.  the  balance  of  rent  due 
to  him.  Welsh  v.  Rose,  4  M.  &  P.  484  ;  6  Bing. 
638. 

From  an  agreement  to  which  the  landlord  of  a 
farm  is  privy,  for  a  sale  by  the  tenant  of  some 
eatagc  of  ptisture  to  A.,  the  amount  produced  by 
the  sale  to  be  paid  to  the  landlord,  a  contract  by 
him  may  be  inferred  not  to  distrain  cattle  put  on 
the  demised  land  to  consume  the  eatage.  Ilors- 
ford  V.  Webster,  1  C.  M.  &  R.  696  ;  5  Tyr.  409  ; 
1  Gale,  1. 

Landlord  taking  firam  Tenant  Bill  of  Sx- 
ehange.]— A  tenant  being  indebted  to  his  land- 
lord for  rent,  the  agent  of  the  landlord,  \vithout 
his  authority  or  luiowledge,  took  a  bill  of  ex- 
change from  the  tenant  for  the  rent,  and  paid 
over  the  amount  of  the  rent  to  the  landlonl  in 
his  settlement  of  account.  The  bill  was  after- 
wards dishonoured,  whilst  in  the  hands  of  a 
third  party,  and  the  rent  was  not  paid  by  the 
tenant,  whereupon  the  landlord  distrained: — 
Held,  to  be  a  question  for  the  jury  whether  the 
bill  was  discounted  for,  or  the  money  lent  to,  the 
tenant  by  the  agent,  or  whether  it  was  an 
advance  by  the  agent  to  the  landlord ;  and  that 
if  the  bill  was  discounted  for,  or  the  money  so 
lent  to,  the  tenant,  the  landlord  was  not  entitled 
to  distrain  ;  otherwise  he  was  entitled.  Parratt 
V.  Anderson,  7  Ex.  93  ;  21  L.  J.,  Ex.  291. 

So  where,  on  the  rent  becoming  due,  the  agent 
for  both  tenant  and  landlord  paid  the  rent  to  the 
landlord  without  any  authority  from  either  party, 
the  tenant  afterwards  failed  to  pay  the  rent,  and 
the  landlord  distrained.  Chriffitlis  v.  Chichester, 
7  Ex,  96,  n. 

Promissory  Kote.] — Where  a  promissory 


note,  payable  after  date,  was  given  by  a  tenant 
to  his  landlord  on  account  of  rent  due,  without 


there  being  any  distinct  agreement  between  the 
parties,  that  it  should  operate  as  a  suspension  of 
the  right  to  distrain  : — Held,  that  it  had  not 
that  effect  Darts  v.  Gyde,  4  N.  &  M.  462 ;  2 
A.  k  E.  623  ;  1  H.  &  W.  50. 

A  note  given  by  a  tenant  to  his  landlord,  on 
account  of  rent  due,  is  no  extinguishment  of  the 
right  to  recover  the  amount  by  distress  until  it  is 
paid.     lb. 

It  a  tenant  on  whom  his  landlord  has  dis- 
trained for  rent,  gives  a  note  for  the  amount 
jointly  with  anotJier  person,  to  release  his  goods, 
and  a  subsequent  distress  is  made  on  him  for 
arrears  of  rent  accruing  due  after  the  period  to 
which  the  note  referred,  the  produce  of  the  sale 
of  such  latter  distress  must  be  applied  in  dis- 
chaiige  of  the  note,  and  the  landlord  cannot 
apply  it  in  discharge  of  the  subsequent  rent, 
and  then  sue  the  person  who  joined  in  giving 
the  note  for  the  former  rent.  Palfrey  v.  Saker, 
3  Price,  572. 

Action  Barred  or  Extinguished.! — An  arrange- 
ment between  the  parties  respecting  the  sale  of 
the  goods  distrained,  after  the  distress  but  befoi^ 
sale,  does  not  divest  the  plaintiff  of  his  right  of 
action ;  because  a  right  of  action  once  vested 
can  only  be  destroyed  by  a  release  under  seal, 
or  by  the  receipt  of  something  in  satis&ction  of 
the  wrong  done.  WilUvH^hby  v.  Backhouse,  4 
D.  &  R.  539  ;  2  B.  &  C.  821. 

A  recovery  in  replevin  is  a  bar  to  an  action 
for  an  excessive  distress.  Phillips  v.  Berrymnn, 
3  DougL  286  ;  1  Selw.  N.  P.  679. 

Winding  up  of  Company — Bistress  restrained.] 
— Sec  Company. 

13.  Fraudulent  Removal. 

What  is^ll  Geo.  2,  e.  19.]~The  11  Geo.  2,  a  19, 
applies  to  all  cases  where  a  landlord  is,  by  the* 
conduct  of  his  tenant  in  removing  goods  from 
premises  for  which  rent  is  due,  turned  over  to 
the  barren  right  of  bringing  an  action  for  his- 
rent.  Where  a  tenant  openly,  and  in  the  face 
of  day,  and  with  notice  to  his  landlord,  removed 
his  goods  without  leaving  sufficient  on  the  pre- 
mises to  satisfy  the  rcnt  then  due,  and  the  land* 
lord  followed  and  distrained  the  goods  : — Held, 
that  although  the  removal  might  not  be  clan- 
destine, yet,  if  it  was  fraudulent  (which  was  a 
question  for  the  jury),  the  landlord  was  justified 
under  the  statute.  Opperman  v.  lnhiith,  4  D.  & 
R.  33. 

The  mere  removal  of  goods  by  the  tenant  from 
premises  demised,  when  rent  is  in  arrear,  is  not 
of  itself  fraudulent  as  against  the  landlord  :  to 
justify  the  landlord  in  pursuing  them,  be  must 
shew  that  they  were  removed  with  a  view  to 
elude  a  distress.  Parry  v.  Duncan,  7  Bing. 
243  ;  5  M.  &  P.  19  ;  M.  &  M.  533. 

It  is  not  necessary  to  shew,  in  proof  of  con- 
cealment of  cattle,  that  they  were  withdrawn 
from  sight ;  if  they  have  been  removed  to  a 
neighbour's  field,  so  as  to  cause  difficulty  to  the 
landlord  in  finding  them,  it  is  sufficient.  Stanley 
v.  Wharto7i,  9  Price,  301. 

Semble,  that  it  is  a  question  for  the  jury 
whether  a  removal  was  fraudulent  within  the 
statute,  although  it  is  admitted,  at  the  trial  by 
the  tenant,  that  the  removal  was  to  avoid  a  dis« 
tress.  John  v.  Jenkins,  1  C,  &  M.  227 ;  3  Tvr. 
170. 
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It  is  for  a  landlord  who  has  distrained  on 
goods  remoYed  fix)!!!  the  premises,  to  shew  that 
they  were  removed  with  an  intention  to  defraud 
him  of  his  remedy  by  distress.  Inkop  v.  J/or- 
rhurch,  2  P.  &  F.  501. 

A  creditor,  with  the  assent  of  his  debtor,  may 
take  possession  of  the  goods  of  the  latter,  and 
remoTe  them  from  the  premise^^  for  the  purpose 
of  satisfying  a  bon&  fide  debt,  without  incurring 
the  penalty  against  persons  assisting  a  tenant  in 
removing  his  gocxlB  from  the  premises,  although 
the  creditor  takes  possession,  knowing  the  debtor 
to  be  in  distressed  circumstances,  and  under  an 
apprehension  that  the  landlord  will  distmin. 
Bach  V.  MeaU,  5  M.  &  S.  200. 

Bant  miut  be  Due.]— A.,  in  May,  1859.  en- 
tered into  an  agreement,  not  under  seal,  with 
M.,  by  which  M.  agreed  forthwith  to  grant  A. 
a  valid  lease,  under  seal,  of  a  house  and  pre- 
mises for  three  years  from  25th  May,  1859,  at 
the  yearly  rent  of  84Z.,  payable  quarterly.  The 
agreement  specified  the  lessor's  and  lessee's  cove- 
nants to  be  contained  in  the  lease,  and  it  con- 
cluded as  follows : — It  is  hereby  mutually  agreed 
that  these  present  shall  operate  as  an  agreement 
only,  and  that  until  a  lease  shall  be  executed 
the  rents,  covenants  and  agrccments  agreed  to 
be  therein  reserved  and  contained  shall  be  paid 
and  observed,  and  the  several  rights  and  reme- 
dies shall  be  enforced  in  the  same  manner  as  if 
the  same  had  been  actually  executed.  No  lease 
was  drawn  up,  but  A.  entered  into  possession 
and  remained  till  a  quarter's  rent  became  due 
when  he  fraudulently  removed  his  goods  from 
the  premises  to  prevent  their  being  distrained  : 
— Held,  that  the  agreement,  coupled  with  A.'s 
entry  into  possession,  made  A.  tenant  at  will  to 
M.  at  a  fixed  reserved  rent,  for  which  M.  had  a 
right  to  distrain  ;  and  that,  therefore,  M.  was 
untitled  under  11  Geo.  2,  c.  19,  s.  1,  to  follow  and 
seize  A.*s  goods.  Andertion  v.  Midland  Jtailioay 
Company,  3  EL  &  £L  614  ;  30  L.  J.,  Q.  B.  94  ;  7 
Jut.,  N.  S.  411. 

Goods  can  only  be  followed  1>y  the  landlord 
where  the  removal  takes  place  after  the  rent  be- 
comes due.  Watsim  v.  Jfain,  3  Esp.  15  ;  S.  P., 
Titmeaux  v.  Fotherhyj  4  Camp.  136. 

The  right  of  the  landlord  to  follow  the  tenant's 
goods  in  the  case  of  a  fraudulent  and  a  clandes- 
tine removal,  does  not  attach,  unless  the  rent 
has  actually  become  due  before  the  removal 
of  the  goods.  Rand  v.  Vauyhan,  1  Scott,  670  ; 
1  Bing.  N.  C.  767  ;  1  Hodges,  173  ;  S.  P.,  Watts 
v.  Thomag,  1  Jnr.  719. 

A  party  was  tenant  of  a  house  from  Michael- 
mas-day, 1852,  at  a  rent  payable  quarterly.  On 
the  morning  of  Christmas-day  he  fraudulently 
removed  all  his  goods  from  the  premises.  On 
the  following  day  the  landlord  followed  the 
goods,  and  cUstrained  them  : — Held,  that  the 
rent  being  due  and  payable  on  the  quarter-day, 
the  landlord  was  justified  in  following  and  dis- 
training the  goods  within  thirty  days  ^Eter  their 
removal.  I>ibb!f!  v.  Bowater,  2  El.  &  Bl.  564  ; 
22  L.  J.,  Q.  B.  396  ;  17  Jur.  1054. 

Landlord  must  reta^  Beversion.]  —  A.,  en- 
titled to  a  lease  for  lives  .ra^ewable  for  ever,  as- 
signed the  whole  of  his  estate  and  interest  in 
the  lands  to  B.,  reserving  a  rent,  and  a  power  of 
distress  and  re-entry,  but  no  reversion.  The 
rent  being  in  airear,  A.  distrained,  and  B.  re- 
plevied ;  A.  avowed  under  25  Geo.  2,  c.  13  (Irish), 
VOL.  III. 


corresponding  to  11  Geo.  2,  c.  19,  giving  land- 
loixls  the  remedy  by  distress: — Held,  that  the 
statutes  apply  only  to  those  cases  where  there  is 
a  reversion,  or  an  interest  vested  in  the  lessor  at 
the  expiration  of  the  lease  ;  and  here  there  was  no 
reversion.   Pluck  v.  D'lgyes,  2  Dow  &  Clark,  180. 

A  landlord  has  no  right  to  follow  the  goods  of 
a  tenant,  who  has  removed  them  after  the  tenancy 
has  expired  by  reason  of  the  landlord  having 
conveyed  away  the  reversion.  Ashmore  v. 
Hardy,  7  C.  &  P.  501. 

Action  for  breaking  and  entering  the  plaintiff's 
house  and  taking  his  goods.  Plea,  that  S.  held 
premises  as  tenant  to  the  defendant,  under  a 
demise,  made  by  the  defendant  to  S.  for  the 
term  of  three  years,  upon  which  demise  a  yearly 
rent  was  reserved  and  made  payable  by  S.  to  the 
defendant,  by  quarterly  payments ;  that  such 
rent  being  in  arrear,  S.  fraudulently  conveyed 
away  from  the  premises  goods  of  S.,  to  prevent 
the  defendant  from  distraining  the  same  for  the 
i-ent,  and  for  that  purpose,  and  with  the  privity 
of  the  plaintiff,  conveyed  the  same  into  his 
dwelling-house  ;  for  which  reasons,  and  because 
the  rent  remained  in  arrear,  and  because  there 
was  no  sufficient  distress  upon  the  premises,  and 
because  the  goods  still  remained  in  his  dwelling- 
house,  the  defendant  entered  the  dwelling-house 
and  seized  the  goods  (justifying  under  s.  1  of 
11  Geo.  2,  c.  19)  : — Held,  that  it  was  not  neces- 
sary that  the  plea  should  state  the  title  of 
defendant  to  the  premises,  and  that  it  sufficiently 
appeared  that  there  was  a  reversion  in  the  de- 
fendant. Angcll  V.  Harrison,  17  L.  J.,  Q.  B. 
25;  12  Jur.  114. 

Landlord  can  follow  Goods  of  Tenant  only.] — 

The  statute  applies  to  the  goods  of  the  tenant 
only,  and  not  to  those  of  a  stranger  \  therefore, 
a  plea  justifying  the  following  of  goods  off  tlic 
premises,  and  distraining  them  for  rent  in  arrear, 
must  shew  that  they  were  the  tenant's  goods. 
Tliovnton  v.  Adams,  5  M.  &  S.  38  ;  S,  P.,  Fletcher 
V.  Marillier,  1  P.  &  D.  354  ;  9  A.  &  E.  457  ;  2  W., 
\\\  &  H.  14. 

A  landlord  has  no  right  to  follow  and  take 
under  a  distress  for  rent  the  goods  of  a  lodger 
which  have  been  taken  off  the  premises,  but  only 
those  of  his  own  immediate  tenant.  Postman 
V.  Harrell,  6  C.  &  P.  225. 

Soinre  of  Goods  after  Expiration  of  Tenancy.] 
— ^A  landlord  is  not  justified,  under  11  Geo.  2, 
c.  19,  s.  1,  in  following  and  seizing,  after  the 
expiration  of  the  tenancy,  and  after  the 
tenant  has  given  up  possession,  goods  which 
liave  been  fraudulently  removed  from  the 
demised  premises  for  the  purpose  of  defeating 
the  landlord's  right  to  distrain  for  the  rent,  for 
that  statute  applies  only  to  a  case  where  the 
landlord  has  a  right  to  distrain  either  at  common 
law  or  under  8  Ann.  c.  14,  ss.  6  and  7,  and  it  is 
a  condition  of  the  statute  of  Anne,  in  order  to 
make  it  applicable,  that  the  tenant  must  be  in 
actual  possession.  Chay  v.  Stait,  11  Q.  B.  D. 
668  ;  52  L.  J.,  Q.  B.  412  ;  49  L.  T.  288  ;  31  W.  R. 
662—0.  A. 

Proceedings  by  Action.] — The  4th  section  of 
the  statute,  which  gives  a  summary  remedy  be- 
fore two  magistrates,  provided  the  value  of  the 
goods  shall  not  exceed  501.,  does  not  take  away 
the  jurisdiction  of  the  superior  courts,  Bromley 
v.  Holder,  M.  k  M.  175. 
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Though  the  goods  are  worth  less  than  60Z.,  the 
landlord  is  not  confined  to  his  remedy  by  appli- 
cation to  two  magistrates.    Ih, 

And  the  fact,  that  the  landlord  in  the  first  in- 
stance made  his  complaint  before  the  magistrates, 
will  not  preclude  him  from  afterwards  maintain- 
ing an  action.  Horstfall  v.  Davy,  1  Stark.  169 ; 
Holt,  147. 

It  is  not  necessary,  to  support  such  an  action, 
that  it  should  be  proved  toat  a  distress  was  in 
progress,  or  about  to  be  in  execution,  or  even 
contemplated.  It  is  enough  if  the  rent  is  shewn 
to  be  in  arrear,  and  that  the  goods  have  been 
removed  afterwards.  Stanley  v.  Wharton,  10 
Price,  138 ;  9  Price,  301.  And  see  Woodgate  v. 
KnatchbfOl,  2  T.  R.  154. 

A  colourable  possession  by  a  servant  of  the 
tenant  will  not  deprive  the  landlord  of  his 
remedy  on  the  statute.  Pilton,  Ex  parte,  1  B. 
&  A.  869. 

In  an  action  against  a  tenant  for  fraudulently 
removing  his  goods  from  off  premises  to  avoid  a 
distress  for  rent,  it  is  not  necessary  to  shew  an 
actual  participation  in  the  act,  if  the  removal 
was  with  his  privity.  LUter  v.  Broum,  3  D.  & 
R.  501  ;  1  C.  &  P.  121. 

In  an  action  against  a  party  for  aiding  and 
assisting  a  tenant  in  the  fraudulent  removal  of 
his  goods,  with  intent  to  prevent  the  landlord 
distraining  them,  it  is  incumbent  on  the  landlord, 
not  only  to  prove  that  the  defendant  assisted  the 
tenant  in  such  fraudulent  removal,  but  also  that 
he  was  privy  to  the  fraudulent  intent  of  the 
tenant.  Brooke  v.  Noakes,  8  B.  &  C.  537  ;  2  M. 
&  B.  670. 


Breaking   open  Premisei.] — It  is  not 


necessary  that  a  party  seizing  goods  fraudulently 
removed  should  first  call  to  his  assistance  an 
ordinary  peace  officer ;  it  is  sufficient  if  he  is 
assisted  by  a  person  appointed  a  special  con- 
stable for  the  occasion.  Carttori^M  v.  Smith, 
1  M.  &  Bob.  284. 

A  plea  justifying  the  breaking  open  a  lock  to 
distrain  cattle  which  have  b^n  fraudulently 
i*emoved  to  elude  a  distress  for  rent,  must  aver 
that  a  constable  was  present  when  the  lock  was 
broken.  Rich  v.  WooUey,  7  Bing.  651 ;  5  M.  & 
P.  663. 


Pleadingi  in  Actions.] — In  an  action  for 


taking  goods  under  a  distress  for  rent,  if  they 
have  been  clandestinely  removed,  and  are  'after- 
wards seized,  the  defence  must  be  pleaded 
specially,  as  the  11  Geo.  2,  c.  19,  s.  21,  does  not 
apply  to  such  a  case.  Postman  v.  Harrell,  6 
C.  &  P.  225 ;  S,  P,,  Fumeaux  v.  Fotherhy,  4 
Camp.  136  ;  Vaughan  v.  Davis,  1  Esp.  257. 

As  to  the  proper  mode  of  pleading  the  defence 
of  fraudulent  removal,  where  the  g^xls  had  been 
i-emoved  to  and  placed  in  the  plaintiff's  house, 
see  Fletcher  v.  MarUlier,  1  P.  &  D.  354  ;  9  Ad. 
&  B.  457 ;  2  W.,  W.  &  H.  14. 

The  plea  of  not  guilty  is  a  good  plea  to  an 
action  by  a  landlord,  for  assisting  a  tenant  in 
the  fraudulent  removal  of  his  gcods.  Jones  v. 
Williams,  1  H.  &  H.  348  ;  11  A.  &  E.  643. 

In  an  action  for  taking  goods,  the  defence, 
that  the  goods  had  been  seiz^  after  having  been 
fraudulently  removed  to  prevent  a  distress  for 
rent,  cannot  be  gone  into  unless  specially 
pleaded.  Spencer  v.  Harrison,  2  C.  &  K. 
429. 

But  where,  in  an  action  against  a  landlord  and 


his  broker  for  taking  goods,  there  was  no  evi- 
dence against  the  landlord,  and  this  defence  was 
opened  but  could  not  be  gone  into,  as  not  guilty 
by  statute  was  the  only  plea,  the  judge  would 
not  certify  under  8  &  9  WilL  4,  c.  11,  s.  1,  that 
there  was  reasonable  cause  for  making  the 
landlord  a  defendant  to  deprive  him  of  his  costs. 
Ih. 

It  is  unnecessary  to  shew  that  the  goods  have 
not  been  made  the  subject  of  a  bon&  fide  sale  to 
persons  not  privy  to  the  fraudulent  removal,  as 
provided  by  the  2nd  section ;  that  fact  must  be 
replied.  Williams  v.  Roberts,  7  Ex.  618  ;  22 
L.  J.,  Ex.  61. 

It  is  also  unnecessary  to  state  in  a  plea  that 
the  party  upon  whose  land  the  goods  are  seized 
is  privy  to  uie  fraud  ;  and  a  previous  request  is 
unnecessary,  in  order  to  give  the  landlord  the 
right  to  break  into  the  premises  for  the  purpose 
of  seizing  the  goods.    lb. 

Before  Justioei.] — Justices,  either  of  the 


county  from  which  tenants  fraudulently  remove 
goods,  or  of  that  m  which  they  are  concealed, 
may  convict  the  offenders  in  their  own  counties. 
JRex  V.  Morgan,  Cald.  157. 

The  goods  need  not  be  specified  in  the  order 
of  the  justices ;  it  is  sufficient  if  they  find  the 
value.    Rex  v.  Rabbitts,  6  D.  &  R.  343. 

In  an  order  by  magistrates,  under  1 1  Geo.  2, 
c.  19,  s.  4,  it  is  necessary  that  the  offence  should 
be  charged  to  have  been  committed  "  wilfully 
and  knowingly."  Reg,  v.  Radnorshire  (Justi4ies), 
9  D.  P.  C.  90. 

An  adjudication  of  justices  under  11  Geo.  2, 
c.  19,  s.  4,  is  an  order  and  not  a  conviction,  and 
cannot,  therefore,  like  a  conviction,  be  returned 
to  the  sessions  in  an  amended  form.  Rex  v. 
Chetihire  ^Justices),  5  B.  &  Ad.  439  ;  2  N.  &  M.  827. 

After  notice  of  appeal  against  an  informal 
order  of  two  justices  for  payment  of  double  the 
value  of  goods  fraudulently  removed  to  prevent 
a  distress,  a  formal  order  is  dra\iii  up  and  filed, 
of  which  notice  is  given  to  the  api)ellant.  The 
court  of  quarter  sessions  is  bound  to  try  the  ap- 
peal as  an  appeal  against  the  original  order,   fb. 

An  order  of  justices  adjudging  a  party  to  pay 
double  the  value  of  goods  fraudulently  and 
clandestinely  removed  to  prevent  a  distress, 
inust  shew  on  the  face  of  it  that  the  party  re- 
moving the  goods  was  tenant;  and  that  the 
complainant  is  the  landlord,  or  the  agent,  bailiff, 
or  servant  of  the  landlord,  and  that  the  party 
removing  is  tenant.  Rex  v.  Davis,  5  B.  &  Ad.  651 ; 
2  N.  &  M.  349. 

A  warrant  of  commitment  for  a  fraudulent 
removal  of  goods  by  a  tenant,  did  not  state  that 
there  had  been  a  complaint  in  writing  to  the 
justices,  or  that  the  examination  of  witnesses 
was  upon  oath  ;  but  it  referred  to  the  order  of  the 
justices  (for  payment  of  double  the  value  of  the 
goods  removed)  in  which  those  matters  were 
stated  : — Held  sufficient ;  and  that  the  justices 
were  not  liable  in  trespass.  Coster  v.  Wilson, 
3M.  &W.  411;  1  H.  &H.  141. 

A  commitment  for  fraudulent  removal  of 
goods  omitted  to  state  a  complaint  in  writing, 
by  the  landlord,  his  bailiff,  agent,  or  servant. 
The  order  of  adjudication  stated  the  defendant 
to  have  been  duly  charged  in  writing  before  the 
magistrate.  The  court  held  the  commitment  to 
be  bad.  Fuller,  Ex  parte,  1  New  Sess.  Cas.  284  ; 
13  L.  J.,  M.  C,  142  ;  S.  C,  nom.  Reg,  v.  Fvller, 
2  D.  &  L.  98  ;  8  Jur.  604. 
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If  an  order  of  justices,  by  which  a  party  is 
adjudged  to  pay  double  the  value  of  the  goods 
removed,  for  the  purpose  of  preventing  the 
landlord  fiom  distraining  for  arrears  of  rent, 
does  not  state,  that  the  offender  was  summoned, 
that  the  complaint  was  adjudged  to  be  true  on 
evidence  given  upon  oath,  and  that  there  was 
proof  before  the  justices,  that  the  party  wilfully 
and  knowingly  assisted  in  the  removal  of  the 
goods,  it  is  bad,  although  it  specifies  the  full 
proof  of  the  offence  on  which  the  justices  con- 
victed and  adjudicated.  Morgan^  Ex  parte^ 
4  Jnr.  916. 


14.  Otheb  Hattebs  belatino  to. 

grppwrty  in  Ooodi  Distrained.  1— Goods  of  the 
plain  tiff*8  mother  were  assigned  to  the  defendant 
by  bill  of  sale,  but,  remaining  in  her  possession, 
were  distrained  for  rent  due  from  her,  and  duly 
appraised,  and  the  landlord,  instead  of  selling 
them,  took  them  at  the  condemned  price  in 
satisfiftction  of  the  rent  and  charges,  and  then 
gave  them  to  the  plaintiff,  who  removed.  Tiie 
defendant  having  followed  and  seized  them  : — 
Held,  that  there  was  no  sale  by  the  landlord 
under  2  Will,  k,  M.  sess.  1,  c.  5,  s.  2,  and  there- 
fore the  property  in  the  goods  remained  in  the 
plaintiff,  notwithstanding  11  Geo.  2,  c.  19,  s.  19. 
King  V.  England,  33  L.  J.,  Q.  B.  145  ;  10  Jur., 
N.  S.  634;  9  L.  T.  646;  12  W.  R.  308; 
4  B.  &  S.  782. 

Jiuisdifitioa  of  Xquity  to  restrain  Distreis.] — 
A  court  of  equity  has  no  jurisdiction,  at  the  suit 
of  an  owner  of  property,  to  restrain  a  mere 
stranger  from  vezatiously  distraining  on  or 
otherwise  molesting  the  tenants.  Best  v.  Drakr, 
11  Hare,  369. 

Seoend  IMstresi  for  same  Bent.] — ^When  a 
distrainor  has  been  prevented  from  realizing  the 
fruits  of  a  distress  by  the  tortious  conduct  of  the 
distrainee,  he  may  distrain  again.  Lee  v.  Choke, 
3  H.  &  N.  203  ;  27  L.  J.,  Ex.  337  ;  4  Jur.,  N.  S. 
168~£x.  Ch. 

So  if  a  plaintiff  in  replevin  is  nonsuited,  the 
defendant  may  again  distrain  the  same  goods 
for  rent  subsequently  accrued,  previously  to  bis 
executing  his  retomo  babendo,  without  waiving 
his  action  against  the  sureties  to  the  bond 
Hefford  v.  Alger,  1  Taunt.  218. 

An  action  will  lie  against  a  landlord  who, 
having  distrained  goods  sufficient  to  pay  his 
rent,  abandons  the  distress,  and  afterwards 
makes  a  second  distress  for  the  same  rent. 
8miih  V.  Goodwin,  2  N.  &  M.  114 ;  4  B.  &  D.  413. 

But  a  second  distress  upon  goods  seized  and 
held  under  a  former  distress  for  the  same  arrears 
of  rent  is  not  the  subject  of  an  action  of  trespass. 
Lear  v.  QUdeeott,  3  G.  &  D.  491  ;  4  Q.  B.  123 ; 
7  Jur.  277. 


SfliMt  of  Distreii  on  Title  or  Tenancy.] — A 
distress  for  rent  affirms  the  continuance  of  the 
tenancy  up  to  the  day  when  the  rent  distrained 
for  bec»me  due.  Cotesmorth  v.  /^okeSf  10  C.  B., 
N.  8. 103  ;  30  L.  J.,  C.  P.  220  ;  7  Jur.,  N.  S.  803. 

Payment  of  rent  under  a  distress  is  not  a  con- 
clusive admission  of  title  in  the  distrainor,  but 
may  be  rebutted  by  shewing  that  he  never  had 
any  title.  Xnight  v.  Cox,  18  C.  B.  645  :  25  L.  J., 
C.  P.  314. 


Liability  of  Landlord  for  Aetf  of  Broker.]— 
A  landlord  is  not  liable  for  the  tortious  act  of  a 
broker  in  seizing  what  his  warrant  does  not 
authorize  him  to  seize,  unless  he  ratifies  the 
broker*s  act,  with  knowledge  of  what  he  has 
done  ;  but  he  is  responsible  for  any  irregularity 
by  the  broker  in  dealing  with  the  distress  he  was 
authorized  to  make,  as  for  selling  the  goods 
without  notice  of  the  distress  and  without  ap- 
praisement. Hasrler  v.  Levioyne,  5  C.  B.,  N.  S. 
530  ;  28  L.  J.,  C.  P.  103 ;  4  Jur.,  N.  S.  1279. 

A.,  who  received  the  rents  and  generally 
managed  the  property  of  B.,  in  B.'s  name,  but 
without  authority  from  her,  signed  a  warrant  to 
distrain  the  goods  of  C,  a  tenant^  for  rent  in 
arrear,  and  after  the  goods  had  been  distrained, 
informed  B.  thereof,  who  thereupon  said  that 
she  should  leave  the  matter  in  his  hands  : — Held, 
sufficient  evidence  that  the  distress  was  au- 
thorized or  ratified  and  adopted  by  B.    Ih, 

Payment  by  Auctioneer  to  avoid  Distreii.]— 

An  auctioneer  sold  certain  goods,  for  the  owner, 
on  premises  occupied  by  the  owner  and  another 
person,  and  in  respect  of  which  the  latter  owed 
the  landlord  rent.  By  the  conditions  of  sale 
each  lot  was  to  be  taken  to  be  delivered  at  the 
fall  of  the  hammer,  after  which  time  it  was  to 
remain  at  the  exclusive  risk  of  the  purchaser. 
After  the  sale,  and  before  the  goods  wej:e  re- 
moved, the  landlord  threatened  to  distrain  on 
the  goods,  whereupon  the  auctioneer  paid  the 
rent,  and  deductea  it  from  the  amount  which 
the  goods  had  realized,  and  paid  over  the  balance 
to  the  owner : — Held,  that  the  auctioneer  was 
not  justified,  as  against  him,  in  paying  the  rent, 
as,  on  the  sale  of  each  lot,  the  property  passed 
to  the  purchaser,  who  would  have  had  to  bear 
the  loss  if  the  landlord  had  distrained.  Stoeeting 
V.  Turner,  7  L.  R.,  Q.  B.  310 ;  41  L.  J.,  Q.  B.  52  ; 
25  L.  T.  796  ;  20  W.  R.  185. 

Injunction  restraining  Distress.] — An  injunc- 
tion, to  restrain  a  landlord  from  exercising  the 
legal  right  of  distress,  will  be  granted  only 
"  upon  such  terms  and  conditions  as  the  court 
shall  think  just,"  under  the  Supreme  Court  of 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  26, 
sub-s.  8. — The  terms  and  conditions  which  the 
court  thought  just  and  imposed  on  tenants,  who 
sought  to  restrain  their  landlord  from  distraining 
for  certain  rent  until  the  determination  of  an 
action  brought  by  them  against  him  to  try  his 
right  to  the  rent,  were  that  an  injunction  should 
be  granted  for  a  fortnight,  and  continued  only  if 
the  rent  was  in  the  meantime  paid  into  court. 
Shaw  V.  Jersey  (Earl),  4  C.  P.  D.  359  ;  28  W.  R. 
142— C.  A.  Affirming  4  C.  P.  D.  120  ;  48  L.  J., 
C.  P.  308  ;  27  W.  R.  787. 

When  Distress  given  by  Covenants.] — U[X)n  a 
demise  of  mines  a  power  of  distress  for  the  rent 
reserved  was  granted  to  the  lessor  over  "any 
lands  in  which  there  shall  be,  for  the  time  being, 
any  pits  or  openings  by  or  through  which  the 
coal  or  culm  by  the  deed  demised  shall  for  the 
time  being  be  in  course  of  working  by  the  lessees, 
their  executors,  administrators  and  assigns." 
The  assignees  of  the  lease  with  notice,  under  a 
trust  deSd  made  by  the  lessees  for  the  benefit  of 
creditors,  sued  the  defendants  for  a  distress 
made  under  the  above-mentioned  power,  after 
the  assignment,  at  pits  not  included  in  the 
demise,  but  referred  to  in  it,  and  then  worked 
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by  the  lessees : — Held,  that  whether  the  power 
was  or  was  not  a  valid  power  of  distress  against 
strangers,  the  assignees  taking  with  notice  were 
bound  by  it.  Daniel  v.  Stepn^,  9  L.  R.,  Ex.  185; 
22  W.  R.  662— Ex.  Ch. 

When  a  Waiver  of  Breaohei.] — A  distress  for 
rent,  levied  after  the  commencement  of  an 
action  of  ejectment  by  a  landlord  against  his 
tenant  for  breaches  of  covenants  in  the  lease, 
does  not  operate  as  a  waiver  of  breaches  com- 
mitted  before  the  date  of  snch  rent  being  due. 
Grimwood  v.  Mo9s,  7  L.  R.,  C.  P.  360  ;  41  L.  J., 
C.  P.  239  ;  27  L.  T.  268  ;  20  W.  R.  972. 

Ponnd-breaeh — ^Resone  of  Gtoods  and  Chattels.] 
— It  is  no  answer  to  an  action  on  the  2  Will. 
&  M.  sess.  1,  c.  5,  for  a  pound-breach  that 
the  rent  and  demand  were  tendered  after 
the  distress  and  impounding.  Firth  v.  P%irvi», 
5  T.  R.  432. 

Where  a  bailiff  in  possession  of  goods  under  a 
landloid^s  distress  receives  a  fi.  fa.  from  the 
sheriff  and  sells  the  goods  under  it,  the  sheriff  is 
liable  in  an  action  for  pound-breach  and  rescue, 
at  the  suit  of  the  landlord.  Reddell  v.  Stotcey, 
2  M.  &  Rob.  358. 

B.  being  the  owner  of  a  piano,  lent  it  to  A., 
whose  landlord  seized  it  under  a  distress  for  rent. 
The  landlord  remained  in  possession  of  the  piano 
for  a  fortnight,  when  a  sheriff^s  officer  seized  it 
under  an  execution  against  A.,  and  removed  it  to 
the  premises  of  an  auctioneer,  who  afterwards 
sold  it : — Held,  that  B.  might  maintain  trover 
against  him,  and  that  trover  would  not  lie  at  the 
suit  of  the  landlord  against  him,  but  that  his 
remedy  was  against  the  3ieriff 's  officer  for  pound- 
breach. Tnrtier  v.  Ford.  15  M.  &  W.  212  ; 
15  L.  J.,  Ex.  215. 

The  plaintiff  levied  a  distress  for  rent  in  arrear, 
and  impounded  the  goods  on  the  premises.  While 
his  bailiff  was  removing  them,  a  sheriff's  officer 
came  into  the  house,  and  said  that  he  had  a  fi.  fa. 
against  the  plaintiff,  and  that  he  would  not 
allow  the  goods  to  be  removed.  The  plaintiff's 
tenant  thereupon  ejected  the  plaintiff's  bailiff, 
and  brought  back  the  goods  which  had  been 
removed  : — Held,  that  these  &cts  did  not  shew  a 
}X)und-breach  or  a  rescue  by  the  sheriff's  officer. 
Story  V.  Finnis,  2  L.,  M.  &  P.  198. 

The  presence  of  a  landlord  with  a  broker  on 
the  premises  of  the  tenant  immediately  after 
they  have  been  forced  open  by  the  broker,  and 
the  fixtures  torn  down,  and  who  professed  to 
have  distrained  for  rent  pending  the  tenancj^  is 
sufficient  evidence  of  the  landlord's  liability  for 
the  wrongful  act  of  breaking  open  outer  doors 
and  taking  fixtures  as  a  distress  for  rent  due. 
Moore  v.  Drinkicater,  1  F.  &  F.  134. 

A.  authorized  B.,  a  broker,  to  distrain  for  rent 
due  to  him  from  C.  B.  having  entered  for  the 
purpose  of  executing  the  warrant,  took  away 
books  and  papers  (which  were  assumed  not  to  be 
distrainable),  and  omitted  to  insert  them  in  the 
inventory : — Held,  that  A.  was  liable,  jointly 
with  B.,  in  trespass.  Gauntlett  v.  Kitig^  3  C.  B., 
N.  S.  59. 

In  an  action  for  an  irregular  distress,  the  only 
evidence  at  all  affecting  E.,  the  landlord,  was, 
that  all  the  defendants  appeared  by  the  same 
attomev,  and  that  the  defendants'  attorney  had 
given  the  plaintiff  notice  to  produce  "  the  notice 
of  distress  for  rent  due  to  Mr.  E.  ;*'  and  that  the 
managing  clerk  of   the  defendants'    attorney. 


when  he  served  it,  had  offered  107.  to  settle  the 
action  : — Held,  that  this  was  not  evidence  to  go  to 
the  jury  as  against  E.  Crahh  v.  XUlieky  6  C.  & 
P.  216. 

II.    DAMAGE  FEASANT. 
1.  Animals.— iS?tf  Animals. 

2.  Otheb  Things. 

Engine— Baalways  Clanaes  Act,  1845.]— The 
Railways  Clauses  Act,  1845  (8  k  9  Vict.  c.  20),  ss. 
115, 116,  provides  that  no  one  shall  use  an  engine 
on  the  rail  of  a  company  which  has  not  been 
approved  of  by  the  company,  and  that  a  certi- 
ficate of  the  approval  may  be  obtained  by  certain 
steps;  and  that  if  an  engine  be  used  on  the 
railway  without  a  certificate,  the  party  using 
shall  forfeit  to  the  company  a  sum  not  exceed- 
ing 20?.,  and  the  company  may  remove  the 
engine: — Held,  that  the  company  has  a  com- 
mon-law right  of  distress  damage  feasant  on  an 
engine  encumbering  the  railway  if  there  is  no 
certificate  of  approval.  Amhergate  Railway 
ComjHiny  v.  Midland  Mailway  Company^  2  El.  i 
Bi.  793. 

III.    INDEMNITY  ON  DISTRESS. 

Extent  of— Costs  of  Defending  Action.] — ^A 

landlord  signed  a  warrant  of  disti^ess  in  the  fol- 
lowing form:  "  I  hereby  authorize  R.  I.,  or  his- 
agent,  as  my  agent,  to  seize  and  distrain  the 
goods  on  the  premises  in  the  possession  of  M.  G., 
for  9Z.,  being  the  amount  of  rent  due  to  me  ;  and 
for  your  so  doing  this  shall  be  your  suffident 
warrant,  authority,  and  indemnification  against 
all  costs  and  charges  in  respect  to  any  law  ex- 
penses, action,  or  actions  that  may  arise,  as  well 
as  any  other  and  all  charges  or  expenses  which 
you  or  your  agent  may  be  at,  or  brought  against 
you  or  your  agent  on  this  account."  A  servant 
of  R.  I.  having  distrained,  an  action  was  brought 
against  him  by  the  tenant,  for  the  conversion  of 
certain  goods,  some  of  which  were  alleged  not  to 
have  been  in  the  inventory,  in  which  action  the 
plaintiff  was  nonsuited  : — Held,  that,  assiuning 
that  the  servant  had  done  nothing  wrong,  the  in- 
demnity extended  to  the  costs  of  defending  the 
action  brought  against  him.  Ibhett  v.  De  la 
Salle,  6  H.  &  N.  233  ;  30  L.  J.,  Ex.  44. 

The  defendant,  an  attorney,  employed  the 
plaintiff  to  levy  a  distress  for  rent  upon  the  pre- 
mises of  an  auctioneer,  urging  him  to  make  the 
levy  forthwith,  assigning,  as  a  reason,  that  there 
was  a  large  quantity  of  furniture  in  the  auction- 
room  ;  and  by  the  warrant,  he  dii:ected  him  to 
distrain  *'  the  several  goods  and  chattels  on  the 
premises.*'  Acting  upon  these  instructions,  the 
plaintiff  caused  all  the  goods  upon  the  premises 
to  be  seized.  Some  of  the  goods  so  seized  turn- 
ing out  to  be  protected  from  distress,  the  ownera 
brought  actions,  and  eventually  the  goods  were 
restored  to  them,  and  the  plaintiff  incurred 
costs  :^-Held,  that,  under  the  circumstances,  an 
indemnification  of  the  plaintiff  against  the  con- 
sequences of  pursuing  the  defendant's  instruc- 
tions was  implied  by  law.  Topli*  v.  Orane^  7 
Scott,  620 ;  5  Ring.  N.  C.  636  ;  2  Am.  110. 

Held,  also,  that  the  plaintiff's  conduct  in  the 
premises  did  not  exhibit  such  a  degree  of  negli- 
gence, and  want  of  skill,  as  to  afford  an  answer 
to  an  action  for  his  work  and  labour.    Ih, 
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Penon  Distrainiiig  in  De&iilt.] — ^A.  gave 

authority  to  B.  to  distrain  on  the  goods  of  C, 
and  gave  him  an  indemnity  against  tdl  costs  and 
charges  that  he  might  be  at  *^  on  that  account." 
B.  made  the  distress,  and  his  men  being  told  by 
the  son  of  G.  that  a  certain  cask  contained  spent 
liquor  of  no  valae,  they  took  the  cask  to  pieces, 
and  let  the  liqaor  run  off ;  it  was,  in  fact,  cochi- 
neal dye  belonging  to  D.  For  the  wasting  of  it, 
D.  recovered  damages  against  B.  in  trover  : — 
Held,  that  B.  could  not  recover  the  amount  of 
those  damages  from  A.  in  an  action  on  the  in- 
demnity, and  that  such  an  indemnity  would 
only  apply  to  cases  where  a  distress  was  illegal, 
because  the  landlord  had  no  right  to  put  in  such 
distress.    Draper  y.  ThonipsQUj  4  C.  &  P.  84. 

CoTenaata  in  Lmm — ^Indemnity  againit.]  — 
Under  an  agreement  to  assign  a  lease,  the  de- 
fendant agr^d  to  pay  the  rent  and  taxes  to  be- 
come due  in  respect  of  the  premises  after  a  cer- 
tain day,  and  to  indemnify  the  plaintiff  against 
the  rent  and  covenants  contained  in  the  lease, 
and  from  all  loss  which  he  might  incur  by  the 
non-payment  of  such  rent  or  non-observance  of 
the  coTcnants.  No  legal  assignment  was  made, 
bot  the  defendant  was  let  into  possession,  and 
some  of  the  plaintiff's  goods  which  had  been 
left  upon  the  premises  were  distrained  for  the 
rent  and  taxes.  In  an  action  upon  the  agree- 
ment for  not  indemnifying,  the  declaration 
allied  that  goods  or  chattels  of  the  plaintiff 
were  in  and  upon  the  premises  with  the  leave  and 
licence  of  the  defendant,  and  were  liable  to  be 
aeized  and  taken  ;  and  afterwards  the  goods 
were  lawfully  seized  and  taken  as  a  distress  for 
arrears  of  rent  due  under  the  lease  in  respect  of 
the  premises,  and  sold.  The  defendant  pleaded 
that  no  goods  or  chattels  of  the  plaintiff  were  at 
any  time  in  and  upon  the  premises  with  the 
leave  and  licence  of  the  defendant,  nor  was  any 
part  of  the  goods  lawfully  seized  or  taken  as  and 
for  a  distress,  or  sold  or  disposed  of  as  alleged  : 
— ^Held,  that  the  statement  relating  to  the  leave 
and  licence  was  immaterial ;  and  that  the  sub- 
stance of  the  plea  was,  that  the  plaintiffs  goods 
had  not  been  seized ;  and  that  as  the  facts  in- 
volved in  the  issue  raised  thereon  had  been 
found  for  the  plaintiff,  the  verdict  upon  such 
issue  should  have  been  entered  for  him.  Groom 
▼.  Bluck,  2  M.  &  G.  567  ;  2  Scott,  N.  R.  89. 

Stamping.] — ^An  undertaking,  whereby  a  party, 
describing  a  distress  to  be  taken  for  rent  claimed 
to  be  due  to  him,  engages  to  indemnify  the  bailiff, 
who  makes  the  distress,  does  not  require  an  agree- 
ment stamp.  Cox  v.  Bailey,  6  Scott,  K.  R.  798  ; 
6  M.  &  G.  193. 


IV.    COSTS  OF  DISTRESS. 

The  vestiy  of  a  metropolitan  parish,  having  in- 
curred expenses  for  paving,  gave  the  occupier  of 
a  house  notice  to  pay  his  rent  to  them  and  not  to 
his  landlord.  The  tenant  gave  notice  thereof  to 
his  landonL'who  nevertheless  distrained.  The 
tenant  thereupon  paid  his  rent  (which  was  less 
than  the  paving  expenses  apoortioned  to  the 
house)  to  the  vestry,  and  the  landlord  then  merely 
levied  the  expenses  of  the  distress  and  withdrew  : 
—Held,  that  his  right  of  distress  was  only  taken 
away  on  actual  payment  by  the  tenant  to  the 
vestry,  that  the  distress  was,  therefore,  justifiable 


in  the  first  instance,  and  that  the  expenses  thereof 
might  be  levied.  Jlyan  v.  Tkoinmon,  37  L.  J., 
C.  P.  134. 

Amount  of,  under  67  Ooo.  S,  c.  98.  ] — ^There  is 
no  statutory  limit  to  the  amount  of  the  costs  and 
chaiges  for  levying  and  impounding  a  distress 
for  rent  above  202.,  where  it  is  impounded  on  the 
premises  by  virtue  of  11  Geo.  2,  c.  19,  s.  10.  Child 
v.  Cltumherlain,  3  N.  &  M.  520  ;  5  B.  &  Ad.  1049  ; 
6  C.  &  P.  213. 

The  57  Creo.  3,  c.  93,  does  not  apply  to  a  case  of 
a  distress  taken  for  more  than  20/.  made  of  goods 
which  are  appraised  at  and  sold  for  less  than  that 
amount.    lb. 

The  6th  section  of  the  above  statute  does  not 
apply  to  the  landlord,  unless  he  inteiferes  per- 
sonally in  the  distress.  Hart  v.  Leach,  1  M.  & 
W.  560  ;  2  Gale,  172. 

The  costs  of  the  distress  in  the  above  statute 
arc  not  confined  to  the  actual  distress,  but  include 
the  subsequent  costs  of  appraisement  and  sale — 
per  Parke,  B.    Ih. 

A  bailifE  who  seizes  goods  under  a  distress  war- 
want,  if  his  authority  to  sell  on  behalf  of  the  land- 
lord is  afterwards  withdrawn,  has  no  right  to  go 
on,  and  sell  for  his  expenses.  Harding  v.  Hall, 
14  L.  T.  410  ;  14  W.  R.  646. 

Upon  a  distress  for  a  church  rate,  the  bailiff 
made  certain  charges  mentioned  in  the  schedule 
to  57  Geo.  3,  c.  93,  which  charges,  however, 
though  incurred,  were  not  applicable  to  such  a 
seizure  : — Held,  that  as  he  had  not  claimed  any 
charges  not  in  the  schedule,  he  was  not  liable  to 
the  ixjnalty.  Xott  v.  Bound,  1  L.  K.,  0.  P.  405  ; 
14  L.  T.  330. 

In  replevin,  in  respect  of  a  distress  for  arrears 
of  a  rent-charge,  both  the  plaintiff  and  the  defen- 
dant had  taken  down  the  record  for  trial,  and 
the  defendant  obtained  a  verdict : — ^Held,  that 
under  17  Car.  2,  c.  7,  which  gives  full  costs  to 
successful  defendants  in  replevin,  the  defendant 
was  entitled  to  ordinary  costs  only,  and  that  he 
was  entitled  to  the  costs  of  taking  down  the  re- 
cord, but  not  to  the  costs  of  making  the  distress. 
Jamieson  v.  Tretylian,  10  Ex.  748  ;  24  L.  J.,  Ex. 
74  ;  1  Jut.,  N.  S.  384. 

A  charge  of  2s,  6<2.  a  day  for  a  man  in  possession 
under  57  Geo.  3,  c.  93,  is  excessive,  for  retaining 
possession  of  growing  qto\}%  distrained  upon  for 
a  tithe  rent-chaige  less  than  20/.  in  amount,  on  a 
piece  of  unenclo^  meadow  land.  Armson,  Ex 
parte,  3  L.  R.,  Ex.  56  j  37  L.  J.,  Ex.  57. 


V.    REMEDY   FOR  WRONGFUL,  IRRE- 
GULAR,  OR  EXCESSIVE  DISTRESS. 

I.  When  and  How  Maintainable. 

After  Tender  of  Sent  Ihie.l--Case  lies,  as  well 
as  trespass,  for  an  excessive  distress  after  tender 
of  the  rent  due.  Holland  v.  Bird,  10  Bing.  15  ; 
3  M.  &  Scott,  363. 

A  tenant,  tendering  his  rent  after  distress  taken, 
but  before  it  is  impounded  or  removed,  may  main- 
tain tre3()ass  for  a  subsequent  removal  of  the  di}«- 
tress.     Virtue  v.  Beasley,  1  M.  &  Rob.  21. 

An  action  is  maintainable  upon  the  equity  of 
the  2  Will.  &  M.  sess.  1,  c.  ]5,  s.  2,  for  selling 
goods  seized  under  a  distress  for  rent,  where  a 
tender  of  the  rent  and  expenses  has  been  made 
before  the  sale  and  within  five  days  of  the  seizure, 
although  after  impounding.    Johnson  y.  Vpham^ 
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2  El.  &  El.  250  ;  28  L.  J.,  Q.  B.  252  ;  5  Jur.,  N.  S. 
681. 

General  Prineiplei— Irregular  Diitreis.]— 
Trespass  will  not  lie  for  merelj  an  irregolar  ois- 
tress.    MMting  v.  Kemble^  2  Camp.  115. 

The  trne  constraction  of  11  Geo.  2,  c.  19,  8. 19, 
is,  that  an  action  of  trespass  or  case  most  be 
brought  with  reference  to  tne  nature  of  the  irre- 
gularity.   Ih, 

But  trespass  will  lie  for  continuing  on  the  pre- 
mises and  disturbing  the  plaintiff's  possession 
after  the  time  allowed  by  law.  WtTUerhoume  v. 
Morgan,  2  Camp.  117  ;  11  Bast,  396  ;  S,  P.,  Ether- 
ingtim  V.  Pappteuoellj  1  East,  139. 

And  trespass,  and  not  case,  is  the  proper  remedy 
for  taking  goods  under  an  irregular  distress  since 
11  Oeo.  2,  c.  19,  s.  19.  Wallace  v.  King,  1  H.  Bl. 
13. 

— —  WrongfU.] — Semble,  trespass  lies  for  a 
wrongful  continuance  in  possession  after  a  dis- 
tress made — ^per  Lord  Denman,  C.  J.  Ladd  v. 
n&maf,  4  P.  &  D.  9  ;  12  A.  &  E.  117. 

Where  a  landlord,  after  a  lawful  distress  and 
impounding,  accepts  the  rent  in  arrear  and  costs 
of  distress,  he  is  not  liable  as  a  trespasser  for  re- 
taining possession  of  the  goods  distrained,  and 
selling  them.  West  v.  Mhhs,  4  C.  B.  172 ;  17 
L.  J.,  C.  P.  160. 

Where  goods  arc  distrained  which  are  not  liable, 
an  action  of  trover  may  be  brought  by  the  owner 
without  a  demand  and  refusal.  \\'ard  r.  Ventom, 
Peake's  Add.  Cas.  126. 

If  a  party  pays  money  in  order  to  rodeein  his 
goods  from  a  wrongful  distress  for  rent,  he  may 
maintain  trover  against  the  wrongdoer.  Shij)- 
wick  V.  BlaneJMrd,  6  T.  R.  298. 

A  party  making  a  wrongful  distress  for  two 
causes,  as  to  one  of  which  he  is  entitled  to  notice 
of  action,  is  nevertheless  liable  in  trespass  as  to 
the  other.    Lamont  v.  Santhall,  7  D.  P.  C.  669. 

Ooods  of  R.  were  seized  by  the  plaintiff  under 
a  distress  for  rent  of  a  house  alleged  to  have  been 
demised  by  him  to  R.,  and  were  delivered  by  the 
plaintiff  to  the  defendant  to  sell  as  his  auctioneer. 
When  the  sale  was  about  to  begin,  R.  served  a 
notice  on  the  defendant  that  the  distress  was  void, 
and  requiring  him  not  to  sell,  or,  if  he  sold,  to 
retain  the  proceeds  for  him.  The  defendant  sold 
the  goods,  but  refused  to  pay  over  the  proceeds  to 
the  plaintiff,  and  defended  an  action  by  the  plain- 
tiff, relying  on  the  right  and  by  the  authonty  of 
R.  The  distress  was  void  and  tortious,  as  the 
relation  between  the  plaintiff  and  R.  was  not  that 
of  landlord  and  tenant ;  but  although  the  plaintiff 
was  a  wrongdoer  there  was  no  fraud  on  his  part, 
and  he  thought  he  had  a  right  to  distrain  : — Held, 
that  the  defendant  might  set  up  the  jus  tertii  of 
R.  as  an  answer  to  the  action.  Biddle  v.  Band, 
6  B.  &  S.  226. 

What  Interest  luffleient  to  maintain  Aetion 
againit  Luidlord.] — A  house  was  occupied  by  a 
man,  his  wife,  and  her  trustee.  Goods  therein 
had  been  assigned  to  the  trustee  on  trust  for  the 
wife.  Rent  being  in  arrear  to  the  amount  of  9/. 
only,  the  landlord,  by  his  bailiff,  distrained  for 
18/.  and  costs,  seizing  lOOZ.  worth  of  goods.  The 
rent  actually  due  was  tendered  to  the  bailiff, 
with  expenses,  but  refused,  and  the  bailiff  re- 
mained in  possession  untU  an  undertaking  was 
given  on  behalf  of  the  tenant  for  payment  of  the 
whole  demand,  and  a  part  amounting  to  21,  7s, 


was  paid,  whereupon  the  distress  was  withdrawn. 
The  tenant  having  brought  an  action  for  an  ex- 
cessive distress,  and  for  money  had  and  received, 
was  nonsuited  when  the  deed  of  assignment  was 
produced  at  the  trial : — Held,  that,  although  he 
was  neither  the  legal  nor  the  equitable  owner 
of  the  goods  distrained,  yet  he  nad,  from  his 
mere  enjoyment  of  the  use  of  them,  a  special 
property  which  entitled  him  to  maintain  the 
action.  Fell  v.  Whittaker,  7  L.  R.,  Q.  B.  120  ; 
41  L.  J.,  Q.  B.  78 ;  25  L.  T.  880  ;  20  W.  R.  317. 

SxceisiTe.] — Distraining  for  a  greater  amount 
of  rent  than  is  due  is  not,  per  se,  actionable. 
Tancred  v.  Leyland,  16  Q.  B.  669  ;  20  L.  J.,  Q.  B. 
316  ;  15  Jut  394— Ex.  Ch. 

The  making  a  distress  for  rent,  some  rent 
being  due,  accompanied  by  an  untrue  claim  or 
pretence  that  more  was  dae  than  really  was  dne^ 
is  not  actionable.    Ih, 

A  declaration  alleged  that  the  plaintiff  held 
certain  premises  as  tenant  thereof  to  the  defen- 
dant, and  that  the  defendant  wrongfully  dis- 
trained upon  the  premises  goods  of  the  plaintiff, 
as  a  distress  for  alleged  arrears  of  rent,  to  wit, 
the  sum  of  62.  3«.,  by  the  defendant  pretended 
to  be  due  and  in  arrear,  and  the  defendant 
wrongfully  remained  in  possession  of  the  goods 
under  colour  of  the  distress,  until  the  plaintiff 
was  compelled  to  pay,  and  did  pay,  to  the  defen- 
dant the  pretended  arrears  of  rent  and  the  costs 
of  the  distress,  in  order  to  regain  possession  of 
the  goods,  whereas,  in  truth,  a  small  part  only, 
to  wit,  \l,  16«.  9^.  of  the  pretended  arrears  was 
due : — Held,  that  the  count  disclosed  no  cause 
of  action,  for,  as  the  distress  was  lawful,  the 
defendant  was  entitled  to  a  tender  of  the  amount 
really  due,  and  ^pon  his  refusal  to  accept  that 
sum,  the  plaintiff's  course  was  to  replevy  the 
goods.  Glynn  v.  Theniae,  11  Ex.  870 ;  26  L.  J., 
Ex.  126  ;  2  Jur.,  N.  S.  378— Ex.  Ch. 

A  count  that  the  plaintiff  held  a  workshop  as 
tenant  to  the  defendant  at  a  certain  rent,  and 
that  he  wrongfully  seized  divers  goods  and 
chattels  of  the  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  30Z.,  as  a  distress  for  arrears  of 
rent,  to  wit,  13Z.  10^.,  claimed  by  the  defendant 
to  be  in  arrear,  and  he  afterwards  wrongfully 
sold  the  goods  and  chattels  for  the  alleged 
arrears  of  rent,  and  costs  ;  whereas  in  fact  a 
small  part  only,  to  wit,  92.  of  the  pretended 
arrears  of  rent  so  distrained  for  was  in  arrear. 
The  defendant  pleaded  not  guilty,  and  at  the 
trial  a  verdict  was  found  for  the  plaintiff  with 
102.  10$,  damages  : — Held,  that  the  count  dis- 
closed no  cause  of  action.  IVench  v.  Phillipe,  1 
H.  &  N.  664  ;  26  L.  J.,  Ex.  82 ;  2  Jur.,  N.  S. 
1169— Ex.  Ch. 

Sale  nnder  Illegal  Conditian.]— A  lease  of  a 
farm  contained  a  covenant  by  the  tenant  not  to 
remove  hay,  or  unthreshed  com,  from  the  de- 
mised premises,  but  to  use  them  for  the  improve- 
ment of  the  land.  The  landlord  having  dis- 
trained hay  and  unthreshed  com  for  rent  in 
arrear,  sold  the  distress  under  a  condition  that 
the  purchaser  should  consume  the  matters  sold 
on  the  premises,  and  consequently  the  best  price 
was  not  obtained  in  accordance  with  2  WUL  & 
M.  sess.  1,  c  6  : — Held,  that  the  landlord  could 
not  legally  sell  under  such  a  condition.  Hatckintt 
V.  Walrond,  1  C.  P.  D.  280  ;  45  L.  J.,  C.  P.  772 : 
35  L.  T.  210  J  24  W.  B.  824. 
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The  66  Geo.  3,  c.  53,  s.  11,  does  not  apply  to  a 
sale  hj  a  landlord  of  a  distress.    lb, 

A  landlord  who  has  distrained  his  tenant's  hay 
made  on  the  premises,  and  has  sold  it  subject  to 
a  condition  that  it  shall  be  consumed  by  the 
purchaser  on  the  premises,  by  reason  whereof 
It  produces  less  than  the  usual  price,  is  liable  to 
the  tenant  in  an  action  for  not  selling  for  the 
best  price,  notwithstanding  that  the  latter  was 
under  covenant  to  consume  such  hay  on  the  pre- 
mises. Ridgujay  y.  Stafford  {Lord),  6  Ex.  404  ; 
20  L.  J.,  Ex.  226. 

A  tithe  owner  seized  under  a  distress  for  392. 
a  rick  Tslned  62/.,  there  being  smaller  ricks  on 
tfa^  premises.  The  tenant  being  bound  to  con- 
sume the  straw  on  the  premises,  the  tithe  owner 
sold  the  rick  for  422.,  subject  to  the  purchaser's 
leaving  the  straw  : — Held,  that  this  was  not  an 
exceasive  distress ;  that  the  tithe  owner  was  not 
bound  to  sell  the  straw ;  that  the  whole  rick 
might  be  taken  ;  and  that  a  party  seizing  under 
a  distress  is  bound  only  not  to  take  what  is 
manifestly  excessive.  Roden  v.  Eyton^  6  0.  B. 
427  ;  18  L.  J.,  C.  F.  1 ;  12  Jur.  921. 

After  Be-entry.]— A  broker  having  dis- 
trained the  goods  of  a  tenant  for  rent  in  arrear, 
he  signed  an  agreement,  drawn  up  by  the  broker, 
that  if  he,  the  tenant,  did  not  pay  the  rent  on  or 
before  a  given  day,  the  broker  might  re-enter 
and  distrain  again  : — Held,  that  this  did  not 
estop  the  tenant  from  afterwards  complaining 
of  an  excessive  distress,  made  in  consequence  of 
the  rent  not  being  paid  at  the  stipulated  time. 
Holland  v.  Bird,  3  M.  &  Scott,  363  ;  10  Bing.  15. 


Han  in  PoiiMsion — ^Tenant  having  luffl- 


oient  Control  of  Goods  to  earry  on  Bnsinest.] — 
An  action  will  lie  for  an  excessive  distress,  and 
leaving  a  man  in  possession,  although  the  goods 
of  the  tenant  are  not  so  completely  removed 
from  his  control  as  to  prevent  him  &om  carry- 
ing on  his  business.  Baylia  v.  Uither,  4  M.  & 
P.  790 ;  8,  C,  nom.  Baylia  v.  Fislier,  7  Bing. 
153. 

Damage  most  bo  Shewn.] — The  1 1  Geo.  2, 

c.  19,  s.  19,  only  entitles  the  tenant  to  recover 
in  an  action  for  any  irregularity  in  dealing  with 
a  distress,  where  actual  damage  is  proved. 
Rodgera  v-  Parker,  18  0.  B.  112;  25  L.  J.,  C.  P. 
220  ;  2  Jut.,  N.  S.  496. 

Even  when  Sale  does  not  realiie  Amonnt 


of  Bent.] — An  action  may  lie  for  an  excessive 
distress,  although  the  sale  (less  the  expense)  does 
not  realize  the  rent  due.  Smith  v.  AsJ{forth,  29 
L.  J.,  Ex.  259. 

Growing  Crops.] — The  plaintiff  declared  for 
an  irr^ular  distress,  alleging  that  the  defendant 
having  distrained  growing  wheat  as  a  distress 
for  rent,  and  having  caused  the  same  to  be 
carried  away,  instead  of  impounding,  appraising 
and  selling  the  same,  suffered  other  persons  to 
carry  the  same  away  and  convert  the  same  to 
their  use,  whereby  the  plaintiff  was  injured,  and 
was  deprived  of  the  surplus.  There  was  a  count 
in  trover.  The  evidence  was,  that  the  defendant 
seized  the  plaintiff's  growing  wheat  as  a  distress 
for  rent,  and  sold  it  (for  its  full  value)  on  the 
premises  in  a  growing  state,  that  the  purchaser 
cut  the  wheat,  and  carried  it  away,  and  that  the 
surplus  of  the  proceeds  of  the  sale,  after  satisfy- 


ing the  rent,  was  paid  over  to  the  plaintiff.  The 
jury  found  that  the  plaintiff  sustained  no  damage 
by  the  transaction  : — Held,  that  upon  these 
facts,  and  upon  this  finding,  the  plaintiff  was 
not  entitled  to  recover  even  nominal  damages 
upon  either  count.  Rodgers  v.  Parker,  18  C.  B. 
112  ;  25  L.  J.,  C.  P.  220  ;  2  Jur.,  N.  S.  496. 

An  action  wUl  lie  for  an  excessive  distress  in 
taking  growing  crops.  Piggott  v.  Birtles,  1  M. 
&  W.  441  ;  2  Gale,  18  ;  Tyr.  &  G.  729. 

A  landlord  is  liable  to  some  damages  in  an 
action  for  an  excessive  distress,  whero  &e  excess 
consists  wholly  in  seizing  growing  crops,  the  pro- 
bable produce  of  which  is  capable  of  oeing  esti- 
mated at  the  time  of  the  seizure ;  but  the  measure 
of  damages  is  not  the  value  of  the  crops,  but  the 
inconvenience  and  expense  which  the  tenant  sus- 
tains in  being  deprived  of  the  management  of 
them,  or  which  he  is  put  to  in  procuring  sureties 
to  a  larger  amount  than  he  would  otherwise  have 
been  in  replevying  the  crops,    lb, 

2.  Pleadings  in  Actions. 

Claim.] — The  court  will  not  allow  a  common 
count  in  trespass  de  bonis  asportatis,  together 
with  a  count  to  recover  the  double  value  of  the 
goods,  framed  under  2  Will.  &  M.  sess.  1,  c.  5,  s. 
5.  Hoare  v.  Lee,  6  C.  B.  754  ;  5  D.  &  L.  765  ;  17 
L.  J.,  C.  P.  196;  12  Jur.  356. 

Under  a  count  in  the  common  form  on  the 
52  Hen.  3,  c.  4.,  for  an  excessive  distress,  the 
allegation,  that  the  defendant  took  and  distrained 
the  plaintiffs  goods,  does  not  include  the  sale  of 
them,  and,  therefore,  under  such  a  count,  damages 
cannot  be  recovered  for  the  sale  as  well  as  Qie 
seizure.  Thompson  v.  Wood,  3  G.  &  D.  518  ;  4 
Q.  B.  493  ;  12  L.  J.,  Q.  B.,  173  :  7  Jur.  303. 

In  an  action  for  an  irregular  distress  it  is  neces- 
sary to  state  correctly  to  whom  the  rent  dis- 
tndneKi  for  is  due.  Ireland  v.  Johmon,  1  Bing. 
N.  C.  162 ;  4  M.  &  Scott,  706. 


Amendment  of.] — In  an  action  for  an 


excessive  distress,  not  averring  that  the  sum  dis- 
trained for  was  not  due,  with  a  count  for  selling 
b<^ore  the  expiration  of  five  days,  the  plaintiff  at 
the  trial  applied  to  amend  by  adding  a  count  for 
distraining  and  selling  goods  to  satisfy  more  rent 
than  was  due.  The  judge  refused  to  allow  the 
amendment,  on  the  ground  that  it  was  not  a 
matter  in  dispute  at  the  time  of  the  commence- 
ment of  the  action  : — Held,  that  the  amendment 
was  properly  disallowed.  Lucas  v.  Tarleton,  3 
H.&  N.  116  ;  27  L.  J.,  Ex.  246. 

Defence— Kot  Chiilty.] — The  plea  of  not  guilty 
by  statute  pleaded  under  11  Geo.  2,  c.  19,  s.  21, 
in  an  action  for  an  excessive  distress,  puts  in 
issue  not  only  the  matter  of  justification,  out  the 
tenancy  and  ownership  of  the  goods.  Williams 
V.  Jones,  11  A.  &  E.  643. 

In  an  action  for  wrongful  and  excessive  dis- 
tress, the  defendant  plead^  not  guilty  by  statute : 
— Held,  that  this  plea  not  only  put  in  issue  the 
wrongful  act  complained  of,  but  also  the  tenancy 
itself,  and  the  distress,  and  all  matters  of  justifi- 
cation.   Nash  V.  Lvoas,  16  L.  T.  610. 

Where  the  plaintiff  assigned  her  interest  in  the 
premises  before  the  date  of  the  distress,  but  still 
remained  upon  the  premises  (the  person  to  whom 
her  interest  was  assigned  not  having  entered)  : — 
Held,  that  she  was  thero  merely  as  the  agent  of 
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such  other  person,  and  that  she  therefore  could 
not  maintain  an  action  for  distress.    Ih, 


Denying  Tenancy.] — In  an  action  against 


a  landlord  for  distraining  where  no  rent  was  due, 
or  for  more  rent  than  was  due,  a  plea  denying  the 
tenancy  is  a  good  plea.  Yates  v.  IbarlCf  6  Q.  B. 
282  ;  13  L.  J.,  Q.  B.  289  ;  8  Jur.  774. 


3.  BVIDBNCE. 

Amount  of  Bent  Dne.] — It  is  not  incumbent  on 
a  plaintiff,  in  an  action  for  an  excessive  distress,  to 
prove  the  precise  amount  of  rent  due,  as  stated 
in  the  declaration ;  the  substantial  allegation 
being,  that  more  was  distrained  for  than  was 
actually  due.  Sells  v.  Hoare^  8  Moore,  451  ;  1 
Bing.  401  ;  1  C.  &  P.  28. 

Malice.] — In  an  action  for  excessive  distress, 
express  malice  is  not  necessary  to  be  proved  to 
support  the  declaration.  Pield  v.  Mitchell^  6 
Esp.  71 ;  S,  P.J  Sturch  v.  Clarke^  1  N.  &  M. 
671. 

Improper  Sale.]— Upon  a  count  for  not  selling 
goods  distrained  at  the  best  prices,  the  plaintiff 
may  go  into  evidence  to  shew  that  the  goods 
were  allowed  to  stand  in  the  rain,  and  that  they 
were  improperly  lotted.  Poynter  v.  Buckley^  5 
C.  &  P.  512. 

Where  a  landlord  distrains  for  rent,  and  the 
tenant,  before  the  sale  of  the  goods,  brings  an 
action  for  breaking  and  entering  the  premises, 
and  for  seixing  and  taking  the  goods  of  the  plain- 
tiff, and  for  excessive  distress,  with  a  count  in 
trover,  evidence  of  the  sale  (which  took  place 
after  the  action  was  commenced)  is  not  admissible 
to  shew  the  intention  of  the  defendant  to  seize 
the  fixtures,  which  were  among  the  articles  which 
the  landlord  purpoi-ted  to  have  sold.  Beck  v. 
Denbigh,  29  L.  J.,  C.  P.  273  ;  6  Jur.,  N.  S.  998  ; 
2  L.  T.  154  ;  8  W.  R.  392. 

Kot  putting  in  Agreement  for  Tenancy.] —If  a 

tenant  who  sues  his  landlord  for  a  wrongful  dis- 
tress does  not  put  in  the  agreement  of  the  te- 
nancy, the  jury,  as  against  him,  may  infer  its 
terms  from  his  own  admission  or  his  own  evidence, 
Onme  v.  Cordery,  10  W.  R.  347. 

AppraiBement.J — The;  appraisement  made  by 
two  sworn  appraisers  under  2  Will.  &  M.  ses8.  1, 
c.  6,  is  only  prim^  facie  evidence  of  the  value  of 
the  goods.     Cook  v.  Corhett,  24  W.  R.  181. 


4.  Damages. 

When  Bietreii  ie  Irregular  or  Exoeasive.] — 

In  an  action  for  an  excessive  distress  a  plaintiff 
is  entitled  to  a  verdict  with  nominal  damages,  al- 
though he  proves  no  actual  damage.  Chandler 
V.  Bmiltim,  3  H.  &  C.  553  ;  34  L.  J.,  Ex.  89  ;  11 
Jur.,  N.  S.  286  ;  11  L.  T.  639. 

In  an  action  for  a  vexatious  and  excessive  dis- 
tress, the  plaintiff  having  received  the  taxed 
costs  of  his  replevin  on  the  distress  is  not  entitled 
to  recover,  as  damages,  the  extra  costs  occasioned 
to  him  by  the  replevin.  Orobce  v.  Morgan,  2 
Bing.  N.  C.  534  ;  2  Scott,  790. 

In  an  action  for  an  excessive  distress,  the  ques- 
tion is,  what  the  goods  seized  would  have  sold 


for  at  a  broker's  sale.  If  it  is  excessive,  the 
plaintiff  is  entitled  to  recover  the  fair  value  of 
them.     Wells  v.  Moody,  7  0.  &  P.  69. 

In  an  action  for  selling  goods  distrained  before 
the  expiration  of  five  days,  the  plaintiff  is  not 
entitled  to  a  verdict  unless  he  proves  actual 
damage.  L^was  v.  Tarleton,  3  H.  &  K.  116  ;  27 
L.  J.,  Ex.  246. 

Where  a  landlord  distrained  for  110?.  instead 
of  277.  10*. :— Held,  that  if  the  jury  was  of 
opinion  that  the  goods  distrained  were  no  more 
than  suflScient,  if  fairly  sold,  to  realize  the 
27/.  10«.,  the  plaintiff  would  be  entitled  under  a 
count  for  taking  an  excessive  distress,  to  recover 
onlv  nominal  damages.  Clarke  v.  Holford,  2  C. 
&  K.  540. 

Held,  secondly,  that,  in  assessing  the  damages 
under  that  count,  the  jury  was  at  liberty  to  in- 
quire whether  the  best  means  had  been  used  to 
ascertain  the  value  of  the  goods  seized  and  sold, 
although  it  appeared  that  they  had  been  duly 
appraised,  and  that  they  were  sold  at  the  aj)- 
praised  value.    Ih, 

Held,  thirdly,  that  under  a  count  in  trover  to 
recover  damages  for  wTongfuUy  removing  fix- 
tures under  a  distress,  the  plaintiff  was  entitled 
to  recover  the  value  of  the  fixtures  as  chattels 
merely.    Lb, 

In  an  action  for  selling  goods  distrained  for 
rent  without.com  plying  with  the  provisions  of  the 
2  Will.  &  M.  sess.  1,  c.  5,  the  damages  are  the 
value  of  the  goods  distrained,  less  the  amoimt  of 
rent  due.  Whiticorth  v.  Modem ^  2  C.  &  K.  517  ; 
iS.  P.,  KnigU  v.  Egerton,  7  Ex.  407. 

In  an  action  upon  the  2  Will.  &  M.  sess.  1,  c. 
5,  s.  4,  for  double  value  for  distraining,  no  rent 
being  due,  the  jury  ought  to  be  direct^,  if  they 
find  for  the  plaintiff,  to  give  damages  to  double 
the  amount  of  the  value  of  the  goods.  Masters 
wFarrU,!  C.  B.  715. 

In  an  action  for  an  excessive  distress  for 
taking  goods,  it  appeared  that  of  the  goods  taken 
part  belonged  to  the  plaintiff  and  part  to  a  third 
party : — Held,  that  the  declaration  might  be 
amended,  by  stating  the  legal  distress  to  have 
taken  place  with  respect  to  the  goods  of  the 
plaintiff  and  of  the  third  party,  and  that  the 
plaintiff  would  be  entitled  to  recover  some 
amount  of  damages,  and  that  the  other  party 
whose  goods  were  taken  would  also  be  entitled 
to  maintain  an  action  and  recover  damages. 
Bail  V.  Mellor,  19  L.  J.,  Ex.  279. 

Where  a  landloixi  of  a  warehouse,  let  with 
heavy  weaving  machines,  distrained  proi)erty  to 
an  excessive  amount,  and  locked  up  the  ware- 
house, so  as  to  keep  the  tenant  excluded,  and 
the  proceeds  of  the  sale,  less  the  expenses,  did 
not  equal  the  amomit  of  the  rent  due  ;  but  there 
was  evidence  that  the  value  was  ten  times  the 
amomit,  and  the  tenant  sued  both  in  trespass 
and  for  an  excessive  distress ;  a  verdict  for  the 
plaintiff  on  both  counts,  and  upon  each  of  them, 
for  substantial  damages,  was  upheld.  Snnt7t  v. 
Ashforth,  29  L.  J.,  Ex.  269. 

When  Wrongftil  or  originally  Illegal.]— If 
a  landlord  distrains  for  rent  goods  which  are  not 
diijtrainable  in  law  (as  looms  in  work,  there 
being  sufticient  without  them  to  satisfy  the  rent), 
and  the  tenant  pays  the  rent  and  tbe  costs  c  f 
distress,  upon  which  the  distress  is  withdrawn, 
the  tenant  is  entitled  to  recover  only  the  actual 
damage  sustained  by  the  taking  of  those  parti- 
cular goods,  and  not  the  whole  amount  paid  by 
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him.  Hareey  v.  Pocoek,  11  M.  &  W.  740  ;  12  L. 
J.,  Ex.  434. 

Where  a  landlord  distrains  goods  of  his  tenant 
for  rent  in  such  a  manner  as  to  render  himself  a 
trespasser  ab  initio,  the  measure  of  damages  is 
the  full  yalae  of  the  goods  seized.  Attack  v, 
Bramicell,  3  B.  &  S.  520;  32  L.  J.,  Q.  B.  146  ;  9 
Jut.,  N.  S.  892  ;  7  L.  T.  740 ;  11  W.  R.  309. 

In  an  action  by  a  tenant  against  his  landlord 
for  breaking  open  the  door  and  tearing  down 
tixtarcs,  under  colour  of  a  distress  during  the 
tenancy,  the  proper  measure  of  damages  as  to  the 
tenant's  fixtures  is  not  the  amount  of  the  pro- 
ceeds of  a  forced  sale  by  a  broker,  nor  is  it  neces- 
sarily the  value  paid  by  the  tenant ;  but  it  is,  or 
may  be,  the  value  of  the  fixtures  to  an  incoming 
tenant,  and  the  amount  such  incoming  tenant 
would  be  likely  to  pay  the  outgoing  tenant  for 
them.    Moore  v.  Dnnkwaierf  1  F.  d:  F.  134. 

Rent  being  due  to  the  defendant  from  the 
plaintiff,  who  was  about  to  remove  her  goods, 
the  defendant  entered  the  house  after  sunset,  and 
for  some  hours  prevented  her  from  so  doing,  and 
locked  some  of  the  doors  : — Held,  that  the  plain- 
tiff was  entitled  to  a  verdict,  but  only  for  the 
actual  damage.    Lamb  v.  Wall,  1  F.  &  F.  503. 


VI.  EFFECT  AS  A  DISCHARGE. 

Diitrest  must  have  satisfied  .Bant  Due.]— -To 
an  avowry  by  executors,  for  rent  due  in  the  life- 
time of  their  testator,  a  plea  that  the  testator 
took  as  a  distress  for  the  same  rent,  goods  of 
soflScient  value  to  satisfy  such  rent  and  the  costs 
of  taking  the  distress  is  Insufficient,  as  it  should 
have  shewn  that  such  distress  produced  a  satis- 
faction of  the  rent.  Lingham  v.  Warren,  4 
Moore,  409  ;  2  B.  &  B.  36. 

To  a  cognizance  for  rent  in  ari-ear,  a  plea  in 
bar  that  the  defendant,  on  a  former  occasion, 
mode  a  distress  for  the  same  rent,  and  took  goods 
liable  to  distress,  sufficient  to  discharge  the  rent 
in  arrear  and  the  costs  of  the  distress,  and  might 
thereby  have  paid  the  arrears,  but  neglected  so 
to  do,  and  wrongfully  made  a  second  distress  for 
the  same  rent,  is  ill  on  s{)ecial  demurrer,  assign- 
ing for  cause  that  the  plea  did  not  shew  that  the 
rent  was  satisfied  by  the  former  distress.  Uudd 
T.  Ratenor,  5  Moore,  542  ;  2  B.  &  B.  662. 

Seeoad  IHstretf — ^Fint  Abandoned.] — ^Aftcr  a 
distress  of  goods  of  sufficient  value  to  satisfy 
arrears  of  rent  has  been  made,  and  abandoned 
by  the  landlord  without  any  cause  or  excuse,  a 
second  distress  for  the  same  arrears  of  rent  is  il- 
legal ;  and  trover  will  lie  for  a  conversion  of  the 
goods  seized  and  sold  under  such  last-mentioned 
distress.  Dawson  v.  Oropp,  I  C.  B.  961 ;  3  D.  & 
L.  225 ;  14  L.  J.,  C.  P.  281  ;  9  Jur.  944. 

Half  a  year's  rent  being  in  arrear  from  a 
tenant  who  had  previously  oomnutted  an  act  of 
iMmkmptcy,  the  landlord  put  in  a  distress,  and 
was  about  to  proceed  with  the  sale  of  the  goods 
seized,  when,  in  consequence  of  a  notice  from  a 
creditor  of  the  tenant,  stating  tliat  he  was  taking 
proceedings  in  bankruptcy  against  the  tenant, 
and  that  he  thereby  warned  the  landlord  not  to 
sell,  and  threatened  to  hold  him  accountable  if 
he  did,  the  landlord  withdrew  the  distress  with- 
out obtaining  payment  of  his  rent.  At  that 
time  no  assignee  had  been  appointed  :  but  the 
tenant  was  afterwards  declared  bankrupt,  and 
the  creditor  who  gave    the    notice  was  made 


assignee.  The  landlord  subsequently  distrained 
a  second  time  for  the  same  rent,  but  the  goods 
were  sold  under  the  direction  of  the  assignee, 
and  the  proceeds  of  the  sale  were  paid  over  to 
him  : — Held,  that  as  the  landlord  had  abandoned 
the  first  disti-ess  without  any  sufficient  excuse 
for  so  doing,  the  second  distress  was  illegal,  and 
that  he  could  not  maintain  an  action  against  the 
assignee  to  recover  the  proceeds  of  the  goods. 
Baffffe  V.  Maioby,  8  Ex.  641  ;  22  L.  J.,  Ex.  236. 

When  agreed  that  Goods  seised  should  be 
kept  in  Satislaotion.] — ^Action  for  use  and  occu- 
pation. Plea,  that  the  plaintiff  wrongfully 
seized  and  detained  goods  of  the  defendant,  of 
sufficient  value  to  pay  the  rent  and  costs,  that  it 
was  agreed  that  plaintiff  should  retain  them  in 
satisfaction  of  the  rent,  and  that  he  did  retain 
them.  A  replication  traversing  the  seizure  of 
the  goods  of  sufficient  value  to  pay  the  rent  and 
costs  of  distress,  is  bad,  as  traversing  mere  in- 
ducement to  the  allegation  of  acceptance  in 
satisfaction. — Plea  held  good,  as  disclosing  a 
good  accord  and  satisfaction.  Jones  v.  iSatvkins, 
5  D.  i:  L.  363  ;  5  C.  B.  142  ;  17  L.  J.,  C.  P.  92. 

To  Action  alleging  Kon-payment  of  Bent] — 
To  an  action  on  a  lease,  alleging  as  a  breach  non- 
payment of  rent,  a  plea  as  to  so  much  as  rclates 
to  150^,  parcel  of  the  arrears,  that,  after  the 
same  became  due,  and  before  action,  the  plaintiff 
distrained  certain  goods  on  the  premises,  subject 
to  the  rent,  and  sold  them  for  a  sum  greater  than 
the  amount  of  the  arrears,  and  thereby  satisfied 
and  discharged  the  arrears,  is  no  answer.  J  id- 
ridge  v.  Iloicard,  5  Scott,  N.  R.  623  ;  4  M.  &  G. 
921. 

Payment  and  BatiJifaction  of  Bent.] — When  a 
sui)erior  landlord  distrains  on  a  sub-lessee  for 
rent  due  to  him  from  the  mesne  lessee,  and  the 
sub-lessee  owes  rent  to  his  immediate  lessor,  tfie 
amount  realized  by  the  distress  is  a  satisfaction, 

Ero  tanto,  of  the  rent  due  by  the  sub-lessee  to 
is  landlord ;  and  this  is  so  not  only  when  the 
sub-lessee  pays  out  the  distress,  but  also  when 
goods  belonging  to  him  are  sold  under  the  dis- 
tress. O'Bonnghue  v.  Coalhrook  and  Broadoak 
Company,  26  L.  T.  806— Ex.  Ch. 

The  gocxis  of  a  sub-lessee,  who  owed  rent  to 
his  immediate  lessor,  having  been  sold  under  a 
distress  put  in  by  a  superior  landlord  for  rent 
due  to  him ;  in  an  action  by  the  sub-lessee 
against  his  immediate  lessor  to  recover  damages 
for  a  breach  of  his  covenant  to  pay  the  rent  to 
the  superior  landlord  :— Held,  that  the  sum  for 
which  the  goods  were  sold  should  be  deducted 
from  the  amount  of  damages  recoverable,  as  that 
sum  operated  as  a  satisfaction,  pro  tanto,  of  the 
rent  due  by  the  sub-lessee  to  his  immediate 
lessor.    lb. 

Suspension  of  Bemedy  by  Action.] — ^A  distress 
for  rent  suspends  the  right  of  the  landlord  to 
recover  the  rent  by  action,  so  long  as  the  goods 
distrained  continue  in  his  hands  as  a  pledge 
unsold.  Lthain  v.  Philpott,  10  L.  R.,  Ex.  242  ; 
44  L.  J.,  Ex.  225  ;  33  L.  T.  98  ;  23  W.  R.  876  ; 
see  King  v.  England,  4  B.  &  S.  782  ;  33  L.  J., 
Q.  B.  145. 
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DISTRIBUTIONS, 
STATUTE  OP. 

1.  Generally. 

2.  Parties  to  Distribute. — See  EZECUTOB  AND 
Adminibtbator. 

3.  Foreign  Law  as  to, — See  IlTTEBNATIONAL 
Law. 

1.  Oenxballt. 

Between  OrandeliildreB  and  0reat-Orftndeldl- 
dren.] — If  an  intestate  leaves  no  children,  but 
grandchildren  and  great-grandchildren  only,  they 
take  per  stirpes  and  not  per  capita.  Ross^  In  re, 
13  L.  R.,  Eq.  286  ;  41  L.  J.,  Ch.  130  ;  25  L.  T. 
817  ;  20  W.  R.  231. 

Widow.  J — A  widow,  as  such,  cannot  take 
under  a  limitation  to  the  next  of  kin  of  her 
husband  according  to  the  Statute  of  Distribu- 
tions. Ctiolnumdeley  v.  Aftkburton  (^Lord),  6 
Beav.  86. 

Where  an  intestate  leaves  a  widow,  but  no 
next  of  kin,  the  widow  is  not  entitled  to  the 
whole  of  his  personal  estate,  but  one  moiety  be- 
longs to  her,  and  the  other  to  the  crown.  Cave 
V.  Roberts,  8  Sim.  214. 

Harrying  again.] — Personal  estate  be- 
longing to  an  intended  husband  was  settled  in 
trust  for  him  for  life,  with  successive  trusts  for 
the  wife  durante  vidaitate  and  the  children  (if 
any)  of  the  marriage  in  the  usual  form,  with  an 
ultimate  limitation  to  the  husband,  his  executors, 
administrators,  or  aflsigns,  for  his  and  their  own 
use  and  benefit.  The  wife  survived  and  married 
again.  The  first  husband  died  intestate,  and  on 
the  ultimate  limitation  taking  effect,  the  wife 
claimed  her  share  in  his  assets  under  the  Statute 
of  Distributions  : — Held;  though  she  had  by  her 
second  marriage  forfeited  her  life  estate,  she  had 
not  forfeited  her  claim  to  a  distributive  share  in 
the  husband's  assets,  and  that  his  personal  repre- 
sentatives took  in  trust  for  his  next  of  kin  under 
the  statute,  and  not  beneficially.  O  Bricn.  v. 
Ilearn,  18  W.  R.  514. 

Wife  of  Conyiot]— The  wife  of  a  felon  convict 
died  intestate,  leaving  personal  property  acquired 
by  her  subsequently  to  her  husband's  conviction : 
— Held,  that  such  property  belonged  to  the 
crown,  and  not  to  the  next  of  kin  of  the  in- 
testate. Coombs  V.  Iter  Majesty's  Proctor,  2 
Rob.  Ec.  Rep.  547  ;  16  Jur.  820  ;  S,  P.,  R^g.  v. 
Whitehead,  2  M.  C.  0. 181. 

Children— Illegitimate  not  Inoladed.]~The 
Statute  of  Distributions  being  a  statute  not  for 
Englishmen  only  but  for  all  persons,  English  or 
not,  dying  intestate  and  domiciled  in  England, 
and  applying  universally  to  persons  of  all 
countries,  races,  and  religions  whatsoever,  the 
proper  law  for  determining  the  "kindred" 
under  that  statute  is  the  international  law 
adopted  by  the  comity  of  states.  Therefore  a 
child  bom  before  wedlock,  of  parents  who  were 
at  her  birth  domiciled  in  Holland,  but  legiti- 
mated according  to  the  law  of  Holland  by  the 
subsequent  marriage  of  her  parents  : — Held  (by 
James  and  Cotton,  L.  JJ.,  dissentiente  Lush, 
L.  J.),  entitled  to  a  share  in  the  personal  estate 


of  an  intestate  dying  domiciled  in  England  as 
one  of  her  next  of  kin,  under  the  Statute  of  Dis- 
tributions. Boves  V.  Bedale  (1  H.  &  M.  798) 
disapproved.  Goodman's  Trusts,  In  re,  17  Ch. 
D.  266  ;  50  L.  J.,  Ch.  425  ;  44  L.  T.  527  ;  29  W. 
R.  586— C.  A,    And  see  Intebnational  Law. 

Brother!  and  Siitera.] — ^Under  this  statute, 
brothers  and  sisters  of  the  half  blood  of  an  in- 
testate are  equally  entitled  with  brothers  and 
sisters  of  the  whole  blood  to  share  with  their 
mother,  after  the  death  of  the  intestate's  father, 
in  the  personal  property  of  the  intestate  dying 
without  wife  or  children.  Jessopp  v.  Watson,  1 
Mylne  &  K.  665. 

In  case  of  intestacy,  the  grandfather  shall  not 
share  with  the  brother.  Phoelyn  v.  JShelyn,  Amb. 
191. 

Kezt  of  Kin.] — By  a  settlement  made  on  the 
marriage  of  M.,  the  ultimate  limitation  of 
10,0002.,  which  her  father  thereby  covenanted 
to  pay,  was  to  such  person  or  persons  as  at  the 
time  of  her  death  should  be  her  next  of  kin.  M. 
died,  leaving  her  husband  and  a  child  of  the 
marriage,  and  her  own  father  and  mother  sur- 
viving : — Held,  that  the  father,  mother  and  child 
of  M.  were  equally  her  next  of  kin,  and  were 
entitled,  under  the  limitation,  to  the  money  in 
joint  tenancy.  Withy  v.  Mangles,  10  C.  &  F. 
215 ;  8  Jur.  69. 

What  is  an  Advance.]— Any  sum  of  a  con* 
siderable  amount  paid  out  of  the  common  fund 
of  a  family,  to  or  for  the  benefit  of  a  child,  is  an 
advance  within  the  meaning  of  the  Statute  of 
Distributions,  the  intention  of  the  statute  being 
to  make  the  provision  for  all  the  children  equal. 
Boyd  V.  Boyd,  4  L.  R.,  Eq.  305  ;  36  L.  J.,  Ch. 
877  ;  16  L.  T.  600 ;  15  W.  R.  1071. 

So  a  premium  paid  upon  the  occasion  of  a  son 
being  articled  to  an  attorney  and  solicitor  is  an 
advance  to  the  son,  though  the  profession  is 
afterwards  relinquished.    lb. 

So  a  sum  paid  for  the  purchase  of  a  oommis* 
sion  in  the  army  for  a  son  is  an  advance.    lb. 

Sums  paid  by  a  father  to  a  son  to  enable  him 
to  pay  debts  of  honour,  the  non-payment  of  which 
would  have  compelled  him  to  leave  the  arm^y, 
are  advances.    lb, 

Inquiry  as  to.] — In  administering  the 

estate  of  an  intestate  who  has  made  advances  to 
his  children  in  his  lifetime,  the  inquiry  as  to 
advances  should  follow  the  words  of  the  Statute 
of  Distributions.  Ennis,  In  re,  Waterton  v« 
JSnni^,  43  L.  T.  748  ;  28  W.  R.  885. 

Creation  of  Tmst  according  to.]— A  testator 
gave  his  residuary  estate  to  trustees  (whom  he 
also  appointed  his  executors)  in  trust  for  sale, 
and  to  stand  possessed  of  the  proceeds  in  trust 
for  his  six  children,  nominatim,  in  equal  shares, 
including  two  sons,  F.  and  J. ;  and  after  reciting 
that  he  had  already  advanced  4,000/.  to  his  son 
F.  and  500/.  to  his  son  J.,  he  declared  **that 
neither  of  my  said  sons,  nor  any  of  my  children 
who  shall  receive  from  mc  any  sum  of  money  for 
their  advancement  in  the  world,  shall  be  entitled 
to  any  part  of  my  residuary  estate  without  bring- 
ing the  said  sums  of  4,000/.  and  500/.,  and  fdl 
other  sums  so  given  to  any  of  my  said  children, 
with  interest  thereon  at  5/.  pet  cent,  per  annum 
from  the  times  of  advancing  the  same  respec- 
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lively,  into  hotchpot"  By  a  codicil  the  testator 
revoked  the  provision  made  by  his  will  in  favour 
of  his  son  J^  thereby  causing  a  lapse  of  J/s  one- 
sixth  of  the  residue.  The  testator  died  leaving 
his  widow  and  his  six  children  his  next  of  kin : 
— ^Held,  that  the  codicil  must  be  read  as  if  it  ex- 

{tressly  declared  a  trust  in  the  executors  of  the 
apsed  share  of  residye  for  the  testator's  wife 
and  children  according  to  the  Statute  of  Distri- 
butions ;  and  accordingly  (reading  the  will  and 
codicil  as  one  instrument)  that  the  hotchpot 
clause  applied  to  the  shares  taken  by  the  children 
under  the  codicil,  but  that  it  did  not  apply  to 
the  widow  so  as  to  increase  her  share  under  the 
codiciL  Stewart i  In  re,  SteioaH  v.  Stewart,  15 
Ch.  D.  539 ;  49  L.  J.,  Ch.  763  ;  43  L.  T.  370  ;  29 
W.  R.  276. 

Act  of  Biftrlbution.] — ^The  distribution  of  an 
intestate^s  estate  amongst  the  next  of  kin  before 
administration  granted  is  not  an  act  for  the 
benefit  of  the  estate,  so  that  a  person  who  sub- 
sequently takes  out  administration  will  be  en- 
titled to  recover  the  property,  although  it  was 
distributed  with  his  assent.    Morgan  v.  Thomas^ 

8  Ex.  302  ;  22  L.  J.,  Ex.  152  ;  17  Jur.  283. 

Custom  of  London — ^Bofore  19  ft  90  Viet.  c. 
94.] — By  the  custom  of  London,  if  a  freeman 
died  intestate,  leaving  several  children,  and  one 
of  them  died  an  infant,  his  orphanage  share  sur- 
vived to  his  brothers  and  sisters  ;  and,  if  another 
child  died  an  infant,  his  accrued  as  well  as  his 
original  share  survived  in  like  manner,  and  the 
accumulations  accompanied  the  shares  from 
which  they  arose.    Bruin  v.  Knott,  12  Sim.  453 ; 

9  Jur.  979. 

A.,  a  freeman  of  London,  gave  by  his  will  all 
his  personal  residue  to  trustees,  upon  trusts  ex- 
hausting the  whole  beneficial  interest,  but  some 
of  which  were  void  for  remoteness  : — ^Held,  that 
as  to  the  Interests  then  falling  to  be  distributed, 
the  Statute  of  Distributions,  and  not  the  custom 
of  London,  must  be  the  rule  of  distribution. 
Piehford  V.  Brown,  2  Kay  &  J.  426 ;  26  L,  J., 
Ch.  702 ;  2  Jur.,  N.  8.  781. 

The  custom  of  London,  which  was  saved  under 
22  &  23  Car.  2,  c.  10,  and  18  Geo.  1,  c.  18,  s.  18, 
when  a  freeman  died  intestate,  only  applied 
before  19  &  20  Vict.  c.  94,  where  the  intestacy 
was  complete,  and  not  where  there  was  a  gift  in 
the  will  of  the  whole  personalty,  but  part  of  that 
gift  failed  to  take  effect.    lb. 
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See  HUSBAND  AND  WIFE. 


DOCK  AND   DOCK 
COMPANY. 

I.  Shipping.— /Se«  Shipping. 
IL  Ratbb.— /&«  Rates. 


DOCTOR. 

See  MEDICINE    and    MEDICAL 
PRACTITIONER. 


DOCUMENTS. 

See  DEED. 

DlBCOYEBT  AND  INSPECTION  OP. — See 
DISCOVEBT. 


DOMICIL. 

See  INTERNATIONAL   LAW. 


DONATIO  MORTIS  CAUSA. 

See  WILL. 


DOWER. 

See  HUSBAND    AND   WIFE. 
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DRAINAGE. 


I.  Geneeally. 

1 .  0/  Pr  i  eat  c  La  nds,  503, 

2.  Of  Homes,  504. 

3.  LMhility  for  Damage ,  505, 

4.  Proceedings^  oOfi. 

5.  JEasemefU  of. — Ser  Watee  (^Streams 

and  Watercourses'), 

II.  Undee    Public    Health    Act.  —  Sec 
Health. 

III.  In  Metbopolis. — See  Meteopolis. 


I.    GENERALLY. 
1.  Op  Pbivate  Lands. 

Sight  of  Owner.] — An  owner  of  land  has  an 
unqualified  right  to  di-ain  it  for  agricultural 
purposes,  in  order  to  get  rid  of  mere  sur&rcc 
water,  the  supply  of  the  water  bemg  casual  and 
its  flow  following  no  regular  or  definite  course  ; 
and  a  neighbouring  proprietor  cannot  complain 
that  he  is  thereby  deprived  of  such  water,  which 
otherwise  would  have  come  to  his  land.  Raw- 
St  ran  v.  Taylor,  11  Ex.  369  ;  25  L.  J.,  Ex.  33. 

Widening  Drains— Tmstees  under  Loeal  Act.] 
— By  a  local  act,  trustees  were  api)ointed  for  the 
purpose  of  the  more  effectual  drainage,  by  means 
of  a  steam-engine,  of  a  fen  district  in  Liucohi- 
shire,  called  the  Bouni  North  Fen  and  the  Dyke 
Fen ;  and  every  engine,  machine,  building  and 
work,  to  be  erected  and  made  by  the  trustees 
imder  the  powers  of  the  act,  and  all  engines, 
machinery,  buildings,  sewers,  drains,  water- 
courses, &c.,  and  other  works  already  made,  or 
then  existing  or  provided  for  the  drainage  of 
Bourn  North  Fen  and  Dyke  Fen,  and  which 
should  be  thereafter  made  and  provided  for  such 
purpose,  and  the  right  to  and  property  in  them, 
should  be  vested  in  the  trustees ;  a  proviso  that 
nothing  in  the  act  contained  should  extend  to  or 
affect  any  engines,  machinery,  &c.,  sewers,  drains, 
watercourses,  &c.,  and  other  works  already  made, 
or  existing  or  provided  for  the  drainage  of  the 
fens,  and  then  vested  in  and  under  the  control  of 
commissioners  appointed  under  a  former  enclo- 
sure and  drainage  act,  called  the  Black  Sluice 
Commissioners.  It  also  enacted,  that  it  should 
be  lawful  for  the  trustees,  \i\yon  any  land  in 
Bourn  North  Fen  and  Dyke  Fen,  not  vested  in 
the  Black  Sluice  Commissionei's,  to  make  and 
erect  a  steam-engine,  with  all  proper  machinery, 
with  proper  and  convenient  buUdings,  sluices, 
pits,  and  other  necessary  works ;  and  to  make, 
and  from  time  to  time  maintain,  repair  and  im- 
prove, as  occasion  might  require,  the  sluices, 
bridges,  cuts,  sewers,  and  other  works,  already  or 
thereafter  to  be  made  in,  upon,  and  through  the 
fens,  for  effectually  draining  the  same,  out  of 
the  funds  to  be  raised  under  the  authority  of  the 
act,  and  making  compensation  for  damage: — 
Held,  that  the  trustees  had  no  power  to  widen  a 
drain  under  the  control  of  the  Black  Sluice  Com- 
missioners, from  the  width  of  eight-een  to  forty 
feet,  for  the  purpose  of  a  reservoir,  to  bring  a 
sufficient  supply  of  water  to  their  steam-engine, 
thereby  cutting  away  upwards  of  three  acres  of 
the  land  vested  in  the  commissioners,  although 
such  widening  was  itself  an  improvement  of  the 
drainage  ;  and  that  they  hatl  no  ixjwer  to  make 


any  reservoir  on  the  land  vested  in  the  commis- 
sioners, although  the  making  of  the  reser\'oir 
was  necessary  to  the  proper  working  of  ttie  en- 
gine for  the  purpose  of  the  drainage,  and  none 
could  be  made  without  cutting  into  some  of  the 
banks  or  drains  vested  in  the  commissioners. 
SmWi  V.  Bell,  2  Railw.  Cas.  877  ;  10  M.  &  W.  378. 

Tenant  Sight — Beimborsement  on  Sale.] — 
Where  A.,  B.  and  C,  joint  owners  in  fee  of  an 
estate,  of  which  C.  was  in  the  occupation  as 
tenant,  sold  the  same  to  a  purchaser,  under  an 
agreement  containing  a  clause  that  "  the  tenant 
rights  are  to  be  ascertained  by  valuation  in  the 
usual  manner,  and  paid  for  on  completion  of  the 
purchase,"  they  are  entitled  to  recover  from  the 
purchaser,  as  one  of  such  tenant  rights,  two-thirds 
of  the  sum  expended  by  C.  in  drainage  of  the 
estate  during  his  occupation,  that  being  the 
amount  which  C.  would  have  been  entitled  to 
receive  from  his  co-owners  A.  and  B.  on  the 
expiration  of  his  tenancy.  Ward  v.  Jfoss,  !<♦ 
L.  T.  91. 


Qni  Owner.] — If  the  tenant  had  not  been 


an  owner,  the  purchaser  would  have  been  bound  to 
pay  for  the  whole  drainage  ;  but,  on  the  other 
hand,  if  all  the  three  owners  had  been  occupiers 
of  the  estate  as  well,  the  purchaser  would  not  be 
liable  for  the  cost  of  the  drainage,  which  in  such 
a  case  ought  to  be  taken  as  done  by  the  owners 
quA  owners  and  not  qui  occupiers.    lb, 

Bepreeentation  that  Eetate  was  Well  Drained.  ] 
— It  is  no  answer  to  the  claim  that  at  the  time 
of  the  sale  the  estate  was  represented  to  the 
purchaser  to  be  thoroughly  well  drained ;  fii-st, 
because,  if  such  an  objection  was  good,  it  would 
vary  by  parol  the  written  agreement;  and, 
secondly,  it  is  not  a  good  objection  because  it 
was  a  reason  for  recommending  the  land  that  it 
was  already  well  drained,  though  the  draining^ 
had  to  be  paid  for.  The  purchaser  should  have 
inquired  by  whom  it  was  drained.    lb, 

Coftf  nnder  Local  Act — Bates.] — ^A  local  act, 
for  draining  land  in  a  county,  contained  no  pro- 
hibition against  a  retrospective  rate.  The  com- 
missioner under  the  act  borrowed  money  (on 
which  interest  became  due)  for  the  purposes  of 
the  works  directed  by  the  act : — Held,  that  a  rate 
made  to  pay  off  the  debt  thus  incurred  was,  under 
the  provisions  of  the  act,  a  valid  rate.  Harrison 
y.  Stickney,  2  H.  L.  Cas.  108. 

A  joint  warrant  to  two  persons  to  distrain  for 
drainage  rates,  under  an  act  for  draining  fens 
and  improving  the  navigation  of  a  river,  may  be 
well  executed  by  one  of  them.  Lee  v.  Vessey,  1 
H.  &  N.  90  ;  25  L.  J.,  Ex.  271. 

The  security  which  may  be  taken  by  the  In- 
closure  Commissioners  from  a  landowner  under 
10  &  11  Vict.  c.  38,  s.  6,  for  the  costs  of  proceed- 
ing on  an  application  for  leave  to  execute  drainage 
work,  under  the  act,  is  confined  to  the  commis- 
sionei's* costs ;  the  costs  of  a  person  opposing  the 
application  successfully  cannot  be  recovereil 
under  it.  Lwlosure  CmnmissioncrSj  In  re,  33  L. 
J.,  Q.  B.  171 ;  9  L.  T.  732 ;  12  W.  R.  383. 

2.  Of  Houses. 

Sightf  of  Pnrehaeer.] — Where  an  owner  of 
two  or  more  adjoining  houses  sells  one  of  them, 
the  purchaser  of  such   house  is,  without  any 
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express  reservation  or  grant,  entitled  to  the 
benefit  of  all  drains  from  his  house  ;  and  is,  on 
the  other  hand,  subject  to  all  the  drains  necessary 
for  the  enjoyment  of  the  adjoining  house.  Such 
necessity  is  to  be  considered  with  reference  to 
the  time  of  the  conveyance,  as  matters  then  stood, 
without  alteration,  and  without  reference  to 
whether  any  other  outlet  could  be  made  for  the 
drainage.  Pyer  v.  Cartrr,  1  H.  &  N.  916  ;  26  L. 
J.,  Ex.  258.  But  see  eontray  Suffield  v.  Brown, 
33  L.  J.,  Ch.  249. 


Implied  Grant  of  Eaiement.] — Two  pro- 


perties, which  adjoined,  were  originally  possessed 
by  the  same  owner,  in  one  of  which  was  a  cess- 
pool and  a  drain  to  carry  the  water  from  the 
adjoining  property,  which  was  a  tan-yard.  The 
owner  afterwards  sold  the  property  to  different 
persons,  and  the  conveyances  contained  no  refer- 
ence to  the  drain  and  cesspool: — Held,  that  there 
was  an  implied  grant  of  the  easement  of  the  cess- 
pool in  the  conveyance  of  the  tan-yard.  Ewart 
V.  Cochrane,  4  Macq.  H.  L.  Cas.  117  ;  7  Jur.,  N. 
S.  925  ;  6  L.  T.  1  ;  10  W.  K.  3. 

Bight  of  ITser.] — ^Where  a  declaration  was  for 
obstructing  a  drain  over  which  the  plaintiff  was 
alleged  to  have  a  right  of  user,  and  which  he  had 
used  for  general  drainage,  and  the  right  proved 
only  was  to  use  the  drain  not  for  foul  drainage, 
but  for  ordinary  water,  the  plaintiff  failed  at  the 
trial,  and  the  court  refused  an  amendment. 
ratcktoell  V.  Ihttsell,  26  L.  J.,  Ex.  34. 

3.  Liability  fob  Damage. 

Draining  for  Profit.] — A  company  who,  for  its 
own  profit,  undertakes  to  maintain  a  delph  or  a 
drain  for  carrying  off  water,  is  responsible  for 
damage  done  to  the  occupier  of  adjoining  land 
by  the  bursting  of  a  bank  of  the  delph  after  an 
unusual  rainfall,  though  the  mischief  would  not 
have  happened  but  for  the  neglect  of  persons 
whose  duty  it  was  to  keep  the  outlet  of  certain 
dimensions,  whereby  the  water  in  the  delph  was 
penned  back.  IfarrUon  v.  Oreat  Northern 
Railway  Company,  3  H.  &  C.  231. 

Intemption  of  Drain.] — ^A  statute  incorpora- 
ting a  waterworks  company  provided  that  all 
disputes  respecting  compensation,  works,  matters, 
or  things  done  or  performed  under  the  provisions 
of  the  statute,  should  be  detennined  by  arbitra- 
tion under  the  Lands  Clauses  Act  of  1845  : — 
Held,  that  the  provision  did  not  apply  to  a  claim 
for  compensation  in  respect  of  damages  sustained 
by  the  interruption  of  a  drain  by  reason  of  the 
works  of  the  company.  Blayrave  v.  Bristol 
WaterworhJf  Company,  1  H.  &  N.  369  ;  26  L.  J., 
Ex.  67. 

Snlitamuiean  Water.] — An  owner  of  land  has 
no  right  at  common  law  to  the  support  of  sub- 
terranean water.  Popplewell  v.  Hoakinto-n,  4  L. 
R.,  Ex.  248  ;  38  L.  J.,  Ex.  126  ;  20  L.  T.  578  ;  17 
W.  R.  806— Ex.  Ch. 

Draining  in  Derogation  of  0rant.] — Semble, 
that  one,  who  by  draining  his  own  land  with- 
draws from  an  adjoining  owner,  claiming  under 
the  same  grantor,  the  support  of  water  thereto- 
fore beneath  the  land  of  that  owner,  and  thereby 
caaaes  the  sorface  of  that  land  to  subside,  is  not 
liable  for  the  injury  inflicted,  unless  the  act  of 


draining  is  absolutely  in  derogation  of  the  special 
purpose  for  which  the  land  was  originally 
granted  to  the  adjoining  owner.    Ih, 


Covenant  to  Bmld.] — ^A  deed  of  convey- 


ance of  land  for  building  purposes  contained  a 
covenant  by  the  grantee  to  build  to  secure  the 
rent  reserved  : — Held,  that  the  adjoining  owner, 
who  claimed  under  the  same  grantor,  was,  never- 
theless, at  liberty  to  drain  his  own  land,  although 
the  result  of  his  doing  so  was  to  cause  a  subsidence 
in  the  surface  of  the  land  of  the  first  grantee.  lb. 
The  owner  of  a  piece  of  land  of  a  wet  and 
spongy  character,  in  the  neighbourhood  of  a  town, 
conveyed  a  portion  of  it  to  B.,  with  a  stipulation 
that  buildings  of  a  certain  aggregate  value  should 
be  erected  upon  it.  He  subsequently  conveyed 
the  remainder  of  the  land  to  persons,  from  whom 
it  came  to  church  trustees,  who  employed  C.  to 
build  a  church  on  it.  To  obtain  a  firm  founda- 
tion for  the  church,  C.  was  obliged  to  excavate 
to  a  considerable  depth,  the  effect  of  which,  from 
the  spongy  nature  of  the  soil,  was  to  drain  off  not 
only  the  water  in  the  land  on  which  he  was  ex- 
cavating, but  that  in  B.'s  land,  and  to  cause  the 
land  and  certain  cottages,  which  he  had  built  on 
it  without  draining  it,  to  subside  and  crack.  His 
land  would  have  subsided  even  if  it  had  not  been 
weighted  with  cottages.  C.  was  guilty  of  no 
negligence  or  unskilfulness  : — Held,  that  B.  was 
not  prevented  from  draining  the  land  by  any 
general  principle  of  law,  nor  by  any  covenant  in 
B.'s  favour  on  the  part  of  the  common  grantor 
of  the  lands,  to  be  implied  from  the  doctrine 
that  a  man  cannot  derogate  from  his  own  grant. 
Ih, 

In  regard  to  Sewage,  see  Sewebs. 

4.  Pboceedings. 

Beitraint  ol] — The  court  will  grant  an  in- 
junction to  restrain  a  landowner  from  taking 
proceedings  before  justices  of  the  peace  on  an 
irregular  notice  under  ss.  72  and  73  of  the  Land 
Drainage  Act,  1861  (24  &  25  Vict.  c.  133).  Hed- 
ley  V.  Bates,  13  Ch.  D.  498  ;  49  L.  J.,  Ch.  170  ;  28 
W.  R.  365. 

Jnrifdiotion    of     Jnatioei.]  —  Qusere, 

whether,  under  the  Land  Drainajge  Act,  1861, 
the  justices  of  the  peace  have  any  jurisdiction  to 
decide  questions  as  to  the  validity  of  any  notice 
served  under  ss.  72  and  73  of  the  act.    Ih, 

Semble,  the  only  questions  they  are  authorized 
to  decide  (s.  76)  are  (1)  Whether  the  proposed 
drainage  works  will  cause  any  injury  to  the  land 
on  whidi  they  are  proposed  to  be  constructed  ; 
and  (2)  Whether  the  injury  (if  any)  can  be  fully 
compensated  in  money.    lb. 

Sxeention  of  Works— Notioe.]— The  14th 

section  of  10  &  11  Vict.  c.  38,  provides  that 
"  where,  through  the  neglect  of  an  occupier  of 
land  to  maintain  or  join  in  maintaining  the 
banks,  or  to  cleanse  and  scour,  or  join  in  cleans- 
ing and  scouring  the  channels  of  existing  drains, 
streams,  or  watercourses,  lying  in  or  bounding 
the  lands  of  such  occupier,  injury  is  done  to  any 
other  land,"  the  proprietor  or  occupier  of  such 
lands  so  injured  may,  after  notice  in  writing, 
execute,  or  cause  to  be  executed,  the  necessary 
works  for  maintaining  and  repairing  such  banks, 
&c.  The  respondent's  land  having  been  injured 
through  the  neglect  of  the  appellant  to  cleanse 
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DRAINAGE. 


I.  Generally. 

1.  OfPricaU'lMHdSjoOd. 

2.  0/  Ilotiget,  504. 

3.  Liability  for  Damage^  505. 

4.  ProceedhiffSj  506. 

5.  Hjasement  of. — See  Wateb  (^Streams 

and  Watercourses), 

II.  Under    Public    Health    Act.  — &y' 
Health. 

III.  In  Metropolis. — See  Metropolis. 


I.     GENERALLY. 
1.  Op  Private  Lands. 

Sight  of  Owner.] — An  owner  of  land  has  an 
unqualified  right  to  dmin  it  for  agricultural 
purposes,  in  order  to  get  rid  of  mere  surface 
water,  the  supply  of  the  water  being  casual  and 
its  flow  following  no  regular  or  definite  course ; 
and  a  neighbouring  proprietor  cannot  complain 
that  he  is  thereby  deprived  of  such  water,  which 
otherwise  would  have  come  to  his  land.  Raiv- 
stron  V.  Taylor^  II  Ex.  369  ;  25  L.  J.,  Ex.  33. 

Widening  Drains — Tmsteea  under  Loeal  Act.] 
— By  a  local  act,  trustees  were  appointed  for  the 
purpose  of  the  more  effectual  drainage,  by  means 
of  a  steam-engine,  of  a  feu  district  in  Lincoln- 
shire, called  the  Bouni  North  Fen  and  the  Dyke 
Fen ;  and  every  engine,  machine,  building  and 
work,  to  be  erected  and  made  by  the  trustees 
under  the  powers  of  the  act,  and  all  engines, 
machinery,  buildings,  sewers,  drains,  water- 
courses, 6:c.,  and  other  works  already  made,  or 
then  existing  or  provided  for  the  drainage  of 
Bourn  North  Fen  and  Dyke  Fen,  and  which 
should  be  thereafter  made  and  provided  for  such 
purpose,  and  the  right  to  and  property  in  them, 
should  be  vested  in  the  trustees ;  a  proviso  that 
nothing  in  the  act  contained  should  extend  to  or 
affect  any  engines,  machinery,  &c.,  sewers,  drains, 
watercourses,  &c.,  and  other  works  idready  made, 
or  existing  or  provided  for  the  drainage  of  the 
fens,  and  then  vested  in  and  under  the  control  of 
commissioners  appointed  under  a  former  enclo- 
sure and  drain^  act,  called  the  Black  Sluice 
Commissioners.  It  also  enacted,  that  it  should 
be  lawful  for  the  trustees,  u{)on  any  land  in 
Bourn  North  Fen  and  Dyke  Fen,  not  vested  in 
the  Black  Sluice  Oommissionei-s,  to  make  and 
erect  a  steam-engine,  with  all  proper  machinery, 
with  proper  and  convenient  buildings,  sluices, 
pits,  and  other  necessary  works ;  and  to  make, 
and  from  time  to  time  maintain,  repair  and  im- 
prove, as  occasion  might  require,  the  sluices, 
bridges,  cuts,  sewers,  and  other  works,  already  or 
thereafter  to  be  made  in.  upon,  and  throagh  the 
fens,  for  effectually  draining  the  same,  out  of 
the  funds  to  be  raised  under  the  authority  of  the 
act,  and  making  compensation  for  damage: — 
Held,  that  the  trustees  had  no  power  to  widen  a 
drain  under  the  control  of  the  Black  Sluice  Com- 
missioners, from  the  width  of  eighteen  to  forty 
feet,  for  the  purpose  of  a  reservoir,  to  bring  a 
sufficient  supply  of  water  to  their  steam-engine, 
thereby  cutting  away  upwards  of  three  acres  of 
the  land  vested  in  the  commissioners,  although 
such  widening  was  itself  an  improvement  of  the 
drainage  ;  and  that  they  had  no  power  to  make 


any  reservoir  on  the  land  vested  in  the  commis- 
sioners, although  the  making  of  the  reservoir 
was  necessary  to  the  proper  working  of  the  en- 
gine for  the  purpose  of  the  drainage,  and  none 
could  be  made  without  cutting  into  some  of  the 
banks  or  drains  vested  in  the  commissioners. 
Smith  V.  Bell,  2  Railw.  Cas.  877  ;  10  M.  &  W.  378. 

Tenant  Sight — Beimbnieement  on  Sale.] — 
Where  A.,  B.  and  C,  joint  owners  in  fee  of  an 
estate,  of  which  C.  was  in  the  occupation  as 
tenant,  sold  the  same  to  a  purchaser,  under  au 
agreement  containing  a  clause  that  "  the  tenant 
rights  are  to  be  ascertained  by  valuation  in  the 
usual  manner,  and  paid  for  on  completion  of  the 
purchase/*  they  are  entitled  to  recover  from  the 
purchaser,  as  one  of  such  tenant  rights,  two-thirds 
of  the  sum  expended  by  C.  in  drainage  of  the 
estate  during  his  occupation,  that  l^ng  the 
amount  which  C.  would  have  been  entitled  to 
receive  from  his  co-owners  A.  and  B.  on  the 
expiration  of  his  tenancy.  Ward  v.  -Vi>*«,  14; 
L.  T.  91. 


Qna  Owner.] — If  the  tenant  had  not  beeu 


an  owner,  the  purchaser  would  have  been  bound  to 
pay  for  the  whole  drainage ;  but,  on  the  other 
hand,  if  all  the  three  owners  had  been  occupiers 
of  the  estate  as  well,  the  purchaser  would  not  be 
liable  for  the  cost  of  the  arainage,  which  in  such 
a  case  ought  to  be  taken  as  done  by  the  o^\l^ers 
qu4  owners  and  not  qu&  occupiers.    Ih, 

Bepreeentation  that  Eetate  was  Well  Drained.  ] 

— It  is  no  answer  to  the  claim  that  at  the  time 
of  the  sale  the  estate  was  represented  to  the 
purchaser  to  be  thoroughly  well  drained ;  first, 
because,  if  such  an  objection  was  good.  It  would 
vary  by  parol  the  written  agreement;  and, 
secondly,  it  is  not  a  good  objection  because  it 
was  a  reason  for  recommending  the  land  that  it 
was  already  well  drained,  though  the  draining 
had  to  be  paid  for.  The  purchaser  should  have 
inquired  by  whom  it  was  drained.    Ih, 

Coitfl  nnder  Local  Act — ^Batee.] — ^A  local  act. 
for  draining  land  in  a  county,  contained  no  pro- 
hibition against  a  retrospective  rate.  The  com- 
missioner under  the  act  borrowed  money  (on 
which  interest  became  due)  for  the  purposes  of 
the  works  directed  by  the  act : — Held,  that  a  rate 
made  to  pay  off  the  debt  thus  incurred  was,  under 
the  provisions  of  the  act,  a  valid  rate.  Uarrhon 
y.  Stiekney,  2  H.  L.  Cas.  108. 

A  joint  w^arrant  to  two  persons  to  distrain  for 
drainage  rates,  under  an  act  for  draining  fens 
and  improving  the  navigation  of  a  river,  may  be 
well  executed  by  one  of  them.  Lee  v.  Vessey,  1 
H.  &  N.  90  ;  25  L.  J.,  Ex.  271. 

The  security  which  may  be  taken  by  the  In- 
closure  Commissioners  from  a  landowner  under 
10  &  II  Vict.  c.  38,  s.  6,  for  the  costs  of  proceed- 
ing on  an  application  for  leave  to  execute  drainage 
work,  under  the  act,  is  confined  to  the  commis- 
sioners' costs  ;  the  costs  of  a  person  opposing  the 
application  successfully  cannot  be  recovered 
under  it.  Iiielosure  CommhsionerSy  In  re,  33  L. 
J.,  Q.  B.  171  ;  9  L.  T.  732 ;  12  W.  R.  383. 

2.  Of  H0USE& 

Sight!  of  Purchaser.] — Where  au  owner  of 
two  or  more  adjoining  houses  sells  one  of  them, 
the  purchaser  of  such   house  is,  without  any 
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express  reservfttion  or  grant,  entitled  to  the 
benefit  of  all  drains  from  his  house  ;  and  is,  on 
the  other  hand,  subject  to  all  the  drains  necessary 
for  the  enjoyment  of  the  adjoining  house.  Such 
necessity  is  to  be  considered  with  reference  to 
the  time  of  the  conveyance,  as  matters  then  stood, 
without  alteration,  and  without  reference  to 
whether  any  other  outlet  could  be  made  for  the 
drainage.  Pyer  v.  Carter,  1  H.  &  N.  916  ;  26  L. 
J.,  Ex.  258.  But  see  contra,  Suffield  v.  Brown, 
.33  L.  J.,  Ch.  249. 


Implied  Grant  of  Easement.] — Two  pro- 


|)erties,  which  adjoined,  were  originally  possessed 
by  the  same  owner,  in  one  of  which  was  a  cess- 
pool and  a  drain  to  carry  the  water  from  the 
adjoining  property,  which  was  a  tan-yard.  The 
owner  afterwards  sold  the  property  to  different 
persons,  and  the  conveyances  contained  no  refer- 
ence to  the  drain  and  cesspool: — Held,  that  there 
was  an  implied  grant  of  the  easement  of  the  cess- 
pool in  the  conveyance  of  the  tan-yard.  Ewart 
V.  Cochrane,  4  Macq.  H.  L.  Cas.  117  ;  7  Jur.,  N. 
S.  925  ;  5  L.  T.  1  ;  10  W.  R.  3. 

Bight  of  TTtor.] — ^Where  a  declaration  was  for 
obstructing  a  drain  over  which  the  plaintiff  was 
alleged  to  have  a  right  of  user,  and  which  he  had 
used  for  general  drainage,  and  the  right  proved 
only  was  to  use  the  drain  not  for  foul  drainage, 
but  for  ordinary  water,  the  plaintiff  failed  at  the 
trial,  and  the  court  refused  an  amendment. 
Cawkicell  V.  Ituisell,  26  L.  J.,  Ex.  34. 

3.  LlABILITT  FOB   DAMAGE. 

Draining  for  Profit.] — ^A  company  who,  for  its 
own  profit,  midertakes  to  maintain  a  delph  or  a 
drain  for  carrying  off  water,  is  responsible  for 
damage  done  to  the  occupier  of  adjoining  land 
by  the  bursting  of  a  bank  of  the  delph  after  an 
unasual  rainfall,  though  the  mischief  would  not 
have  happened  but  for  the  neglect  of  persons 
whose  duty  it  was  to  keep  the  outlet  of  certain 
dimensions,  whereby  the  water  in  the  delph  was 
penned  back.  Ilarrimm  v.  Great  Aorthcr^ 
Railway  Company,  3  H.  &  C.  231. 

Interruption  of  Drain.] — ^A  statute  incorpora- 
ting a  waterworks  company  provided  that  all 
disputes  respecting  compensation,  works,  matters, 
or  things  done  or  performed  under  the  provisions 
of  the  rtatute,  should  be  determined  by  arbitra- 
tion under  the  Lands  Glauses  Act  of  1845  : — 
Held,  that  the  provision  did  not  apply  to  a  claim 
for  compensation  in  respect  of  damages  sustained 
by  the  mterruption  of  a  drain  by  reason  of  the 
works  of  the  company.  Blagrave  v.  Bristol 
Wat&rtoorJtJf  Company,  1  H.  &  K.  369  ;  26  L.  J., 
Ex.  67. 

Subterranean  Water.] — An  owner  of  land  has 
no  right  at  common  law  to  the  support  of  sub- 
terranean water.  Popplewell  v.  Hodhinson,  4  L. 
R.,  Ex.  248  ;  38  L.  J.,  Ex.  126  ;  20  L.  T.  578  ;  17 
W.  R.  806— Ex.  Ch. 

Draining  in  Derogation  of  Grant  1 — Semble, 
that  one,  who  by  draining  his  own  land  with- 
draws from  an  adjoining  owner,  claiming  under 
the  same  grantor,  the  support  of  water  thereto- 
fore benei^  the  land  of  that  owner,  and  thereby 
causes  the  surface  of  that  land  to  subside,  is  not 
liable  for  the  injury  inflicted,  unless  the  act  of 


draining  is  absolutely  in  derogation  of  the  special 
purpose  for  which  the  land  was  originally 
granted  to  the  adjoining  o^'ner.    lb» 

Ck>Tenant  to  Build.] — A  deed  of  convey- 
ance of  land  for  building  purposes  contained  a 
covenant  by  the  grantee  to  build  to  secure  the 
rent  reserved  : — Held,  that  the  adjoining  owner, 
who  claimed  under  the  same  grantor,  was,  never- 
theless, at  liberty  to  drain  his  own  land,  although 
the  result  of  his  doing  so  was  to  cause  a  subsidence 
in  the  surface  of  the  land  of  the  first  grantee.  lb. 

The  owner  of  a  piece  of  land  of  a  wet  and 
spongy  character,  in  the  neighbourhood  of  a  town, 
conveyed  a  portion  of  it  to  B.,  with  a  stipulation 
that  buildings  of  a  certain  aggregate  value  should 
be  erected  upon  it.  He  suteequently  conveyed 
the  remainder  of  the  land  to  persons,  from  whom 
it  came  to  church  trustees,  who  employed  C.  to 
build  a  church  on  it.  To  obtain  a  firm  founda- 
tion for  the  church,  C.  was  obliged  to  excavate 
to  a  considerable  depth,  the  effect  of  which,  from 
the  spongy  nature  of  the  soil,  was  to  drain  off  not 
only  the  water  in  the  land  on  which  he  was  ex- 
cavating, but  that  in  B.'s  land,  and  to  cause  the 
land  and  certain  cottages,  which  he  had  built  on 
it  without  draining  it,  to  subside  and  crack.  His 
land  would  have  subsided  even  if  it  had  not  been 
weighted  with  cottages.  C.  was  guilty  of  no 
negligence  or  unskilfulness  : — Held,  that  B.  was 
not  prevented  from  draining  the  land  by  any 
general  principle  of  law,  nor  by  any  covenant  in 
B.'s  favour  on  the  part  of  the  common  grantor 
of  the  lands,  to  be  implied  from  the  doctrine 
that  a  man  cannot  derogate  from  his  own  grant. 
Ih. 

In  regard  to  SEWAGE,  sec  Sewebs. 

4.  Proceedings. 

Restraint  of.] — The  court  will  grant  an  in- 
junction to  restrain  a  landowner  from  taking 
proceedings  before  justices  of  the  peace  on  an 
irregular  notice  under  ss.  72  and  73  of  the  Land 
Drainage  Act,  1861  (24  &  25  Vict.  c.  133).  Hed- 
ley  V.  Bates,  13  Ch.  D.  498  ;  49  L.  J.,  Ch.  170  ;  28 
W.  R.  365. 

Jurifdietion     of     Juatioes.]  —  Quaere, 

whether,  under  the  Land  Drainage  Act,  1861, 
the  justices  of  the  peace  have  any  jurisdiction  to 
decide  questions  as  to  the  validity  of  any  notice 
served  under  ss.  72  and  73  of  the  act.    Ih, 

Semble,  the  only  questions  they  are  authorized 
to  decide  (s.  76)  are  (1)  Whether  the  proposed 
drainage  works  will  cause  any  injury  to  the  land 
on  which  they  are  proposed  to  be  constructed  ; 
and  (2)  Whether  the  injury  (if  any)  can  be  fully 
compensated  in  money.    Ih. 

Sxeeution  of  Works— Kotiee.]— The  14th 

section  of  10  &  11  Vict.  c.  38,  provides  that 
"  where,  through  the  neglect  of  an  occupier  of 
land  to  maintain  or  join  in  maintaining  the 
banks,  or  to  cleanse  and  scour,  or  join  in  cleans- 
ing and  scouring  tiie  channels  of  existing  drains, 
8ti*eam8,  or  watercourses,  lying  in  or  bounding 
the  lands  of  such  occupier,  injury  is  done  to  any 
other  land,"  the  proprietor  or  occupier  of  such 
lands  so  injured  may,  after  notice  in  writing, 
execute,  or  cause  to  be  executed,  the  necessary 
works  for  maintaining  and  repairing  snch  banks, 
&c.  The  respondent's  land  having  been  injured 
through  the  neglect  of  the  appellant  to  cleanse 
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an  nndeigroiind  drain  running  through  his  land, 
proceedings  were  tidcen  under  this  act.  An  ob- 
jection haying  been  taken  that  the  act  applied 
only  to  open  watercourses,  and  that  the  proceed- 
ings should  have  been  taken  under  24  &  25  Vict. 
c.  133,  s.  3,  by  which  compensation  is  payable  to 
the  person  whose  land  is  entered  upon  and 
opened  for  the  purpose  of  making  and  cleansing 
drains  : — Held,  on  a  case  stated,  that  the  words 
"  drain,  stream,  or  watercourse"  include  an  under- 
ground drain,  and  that  proceedings  in  respect  of 
injury  arising  from  neglect  to  cleanse  and  scour 
such  a  drain  were  rightly  taken  under  this  act. 
Sowes  V.  Watson,  42  L.  T.  27  ;  28  W.  R.  394  ;  44 
J.  P.  364. 

5.  Easement  of.— See  Wateb  (^Streams  and 

Watercourses), 


DRAWINGS. 

See  COPYRIGHT. 


DRUNKENNESS. 

I.  Effect  on  Contracts.— i&e  Contract. 

II,  Convictions,  &c.— /&«  Justice  of  the 
Peace. 


DURESS. 

What  Amounti  to— Threat  of  Criminal  Pro- 
ceedingi.J  —  The  defendants  gave  promissory 
notes  to  the  plaintiff,  the  trustee  in  Imnkruptcy 
of  one  C,  in  payment  of  an  alleged  purchase  by 
them  of  the  bankmpt^s  stock-in-trade,  and  to 
enable  a  composition  to  be  paid.  Prior  to  the 
giving  of  the  promissory  notes,  the  plaintiff,  by 
his  agents,  made  representations  to  the  defen- 
dants that  crilninal  charges  under  the  Debtors 
Act,  1869,  could,  and  were  about  to  be  brought 
against  the  bankrupt  C,  who  was  the  son  of  one 
defendant  and  nephew  of  the  other;  and  the 
defendants  swore  that  they  had  believed  these 
representations  to  be  true,  and  would  not  have 
given  the  promissory  notes  had  they  not  so 
believed.  In  an  action  by  the  trustee  against 
the  defendants,  as  makers  of  the  promissory 
notes : — Held,  after  a  verdict  for  the  plaintiff, 
that  judgment  should  be  entered  for  the  defen- 
dants under  R.  S.  C.  1876,  Ord.  XL.  r.  10,  on  the 
ground  that  they  had  been  induced  to  enter  into 
the  contract  by  duress,  and  threats  of  criminal 
proceedings ;  and  that  it  was  not  necessaiy  that 
any  particular  charge  under  the  Debtors  Act 
should  have  been  specified,  or  that  any  ground 
for  such  charge  should  have  existed  in  fact. 
Seear  v.  CoJum,  45  L.  T.  689. 

When  an  offence  is  of  such  a  nature  that  the 
person  injured  may  obtain  either  a  civil  or  a 
criminal  remedy,  there  is  nothing  unlawful  in 
a  compromise  of  criminal  proceedings  taken 
against  the  offender.  Fisher  v.  ApolUnaris 
Company,  10  L.  R.,  Ch.  297  ;  44  L.  J.,  Ch.  600 ; 
32  L.  T.  628 ;  23  W.  R.  460. 


A  company  indicted  the  plaintiff  for  a  misde- 
meanor under  the  Merchandize  Marks  Act,  1862 
(25  &  26  Vict.  c.  88),  s.  3,  but  upon  his  under- 
taking to  give  an  apology  they  allowed  a  verdict 
of  not  guilty  to  be  entered.  The  plaintiff  ac- 
cordingly signed  a  letter  of  apology,  authorizing 
the  company  to  make  such  use  of  it  as  they 
might  think  necessary.  The  company  having 
published  the  apology  as  an  advertisement  eveiy 
day  for  nearly  two  months,  the  plaintiff  filed  a 
bill  to  restrain  them  from  continuing  to  do  so : — 
Held,  that  the  agreement  to  give  the  apology 
was  not  void  as  made  under  duress;  that  the 
compromise  of  the  criminal  proceedings  was  not 
unlawful,  and  that  the  company  cotdd  not  be 
restrained  &om  continuing  to  publish  the  apology. 
Ih 

A  sum  was  provided  by  A.  under  an  agree- 
ment, by  which  it  was  to  be  applied  in  paying 
the  liabilities  of  B.to  a  company,  with  the  object 
on  the  part  of  A.  of  saving  B.  from  a  criminal 
prosecution.  The  company  intended  to  prosecute, 
but  pending  negotiations  for  the  contract  counsel 
advised  them  that  no  crime  had  been  committed : 
— Held,  that  the  agreement  was  void  on  three 
grounds,  first,  that  the  company  had  not  dis- 
closed the  fact  that  they  had  abandoned  their 
intention  ;  secondly,  that  it  was  against  public 
policy  as  being  an  agreement  to  stifle  a  public 
prosecution ;  and,  thirdly,  that  it  was  made  under 
pressure.  Davies  v.  London  and  Provincial 
Marine  Insurance  Company,  8  Ch.  D.  469 ;  47 
L.  J.,  Ch.  511 ;  38  L.  T.  478  ;  26  W.  E.  794. 

Held,  also,  that  the  illegality  was  not  such 
that  (the  fund  being  in  medio)  the  court  would 
refuse  to  interfere  in  favour  of  A.    Ih, 

Other  Cases.] — The  moment  that  a  person  who 
influences  another  does  so  by  the  threat  of  taking 
away  from  that  other  something  that  he  possesses, 
or  of  preventing  him  from  obtaining  something 
he  could  otherwise  have  obtained,  then  the  act 
of  the  person  exereising  the  influence  becomes 
coercion,  and  ceases  to  be  persuasion  or  con- 
sideration. EUis  V.  Barker,  40  L.  J.,  Ch.  603 ; 
25  L.  T.  7  ;  19  W.  R.  963.  Affirmed,  7  L.  R.,  Ch. 
104  ;  41  L.  J.,  Ch.  64  ;  25  L.  T.  680 ;  20  W.  R. 
160. 

If  a  man  pays  money  or  gives  securities  to 
redeem  his  goods  from  the  custody  of  the  law, 
that  is  not  a  case  of  duress,  nor  can  he  recover 
back  his  money,  or  defend  himself  from  proceed- 
ings taken  to  enforce  the  securities  which  he  has 
paid  or  given  under  legal  compulsion.  Liver' 
pool  Marine  Credit  Company  v.  Hunter,  18  L,  T, 
749. 

In  an  action  by  the  indorsee  of  a  bill  of  ex- 
change against  the  drawer,  if  it  appears  that  he 
drew  the  bill  without  consideration  and  under 
duress,  it  is  incumbent  on  the  plaintiff  to  prove 
that  he  gave  value  for  it,  although  it  was  in- 
dorsed to  him  before  it  became  due.  Duncan  v. 
Scott,  1  Camp.  100. 

A  threat  by  a  husband  to  confine  his  wife  in 
a  lunatic  asylum  does  not  constitute  duress. 
Biffin  V.  Bignell,  7  H.  &  N.  877  ;  31  L.  J.,  Ex. 
189  ;  8  Jur.,  N.  S.  647. 

An  agreement  made  under  duress  of  goods  is 
not  void.  Skeate  v.  Beale,  3  P.  &  D.  587  ;  11  A. 
&  E.  983  ;  4  Jur.  766. 

Waiver  of.] — Where  an  agreement  to  settle 
disputes  by  arbitration  is  obtained  by  duress, 
the  duress  may  be  waived  by  attending  the  arbi- 
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tration.     Ormu  ▼.  Beadell,  2  De  G.,  F.  &  J.  333 ; 
30  L.  J.,  Ch.  1 ;  9  W.  R.  25. 

£flbet  on  Ooatraett.]— ^Sp^  Contracts. 

To  tlM  Penon.]— &<;  Trespass. 


DYING  DECLARATIONS. 


See  CRIMINAL    LAW. 


EASEMENTS     AND 
PRESCRIPTION. 

I.  Easrhents  Generally. 

1.  General  Rule^^  510. 

2.  Under  Prencription  Aet^  512. 

3.  Implied  by  LaWy  517. 

4.  Criated  by  Erpreu  Agreement,  522. 

5.  Abandanment,  Suepentiony   or    Ejc- 

tinyuuhment,  526. 

6.  Pleadings  and  Evidence,  529. 

IL  Private  Ways. 

1.  By  Chrant  and  Reservation. 

a.  Particular  Description,  533. 

b.  Genenl  Words,  538. 

c.  Sale  without  Notice^  541. 

2.  By  Necessity,  542. 

3.  By  User  and  Prescription, 

a.  Acquisition,  547. 

b.  Evidence  of  User,  549. 
e.  Continuous  User,  551. 

4.  Extent  of  Right,  552. 

5.  Cesser  of  User  or  Abandonment,  555. 

6.  Unity  of  Possession,  556. 

7.  Obstruction  of,  559. 

8.  Effect  of  Statutes  upon,  562. 

9.  Permission  to  Use^  564. 
10.  Proceedings  relating  to, 

a.  Jurisdiction,  564. 

b.  ETidenee,  565. 

c.  Pleadings,  566. 

III.  Light  aitd  Air. 

1.  Right  to, 

a.  Generally,  572. 

b.  By  Statute,  573. 
r.  By  Grant,  676. 

d.  Licence  and  Acquiescence,  579. 

e.  Abandonment  and  Alteration,  582. 
/.  Extinguishment,  584. 

2.  Obstruction, 

a.  General  Principles,  586. 

b.  Right  to  Obstruct,  586. 
0,  Injunction. 

i.  Who  Entitled,  591. 

ii  When  Granted,  592. 
iii.  Nature  of  Interference  or  Ob  - 

struction,  597. 
iv.  Form  of  Injunction,  601. 
T.  Inspection  of  Premises,  601. 
yi.  Time  of  Application,  602. 

d.  Action,  602. 

e.  Damages,  603. 


IV.  Right  op  Support. 

1.  From  Adjoining  Land,  604. 

2.  Ih*om  Adjoining  Buildings,  609. 

V.  Drains     and      Watercourses.  —  See 
Water. 

YI.  Other  Easements,  611. 


I.    EASEMENTS  GENERALLY. 
1.  General  Rules. 

Preieription.] — No  one  can  claim  a  prescrip- 
tion in  his  own  land.  Cooper  v.  Barber,  3 
Taunt.  99. 

A  prescription  cannot  be  where  the  creation  of 
the  thing  upon  which  it  is  claimed  is  within  the 
time  of  memory.    Rex  v.  Johm,  Lofft,  76. 

Aneient  Grant.] — An  ancient  grant,  with- 
out date,  docs  not  necessarily  destroy  a  prescrip- 
tive right ;  for  it  may  be  either  prior  to  time  of 
memory,  or  in  confirmation  of  such  prescriptive 
right,  which  is  matter  to  be  left  to  a  jury.  Ad* 
dington  v.  Clode,  2  W.  Bl.  989. 

Effect  of  Statute.]— The    Prescription 

Act  has  not  taken  away  any  of  the  modes  of  ac- 
quiring easements  which  existed  before  the 
statute  was  passed  ;  and  where  the  evidence  is 
clear  of  a  right  to  the  light  from  time  immemorial 
that  right  is  not  taken  away  by  the  statute. 
Aynsley  v.  Glowfr,  10  L.  R.,  Ch.  283 ;  44  L.  J., 
Ch.  523  ;  32  L.  T.  345  ;  23  W.  R.  457. 


Impoitible  Bights. ]'~The  right  to  any 

easement  whether  affinnative  or  negative  cannot 
be  acquired  by  prescription  when  neither  it  was 
physically  capable  of  being  prevented,  nor  ac- 
tionable at  the  suit  of  the  servient  owner. 
Sturges  v.  Bridgman,  11  Ch.  D.  852 ;  48  L.  J., 
Ch.  875  ;  41  L.  T.  219  ;  28  W.  R.  200— C.  A. 

The  right  therefore  to  make  a  noise  so  as  to 
annoy  a  neighbour  cannot  be  supported  by  user, 
onless  during  the  period  of  user  the  noise  has 
amounted  to  an  actionable  nuisance.    lb. 

An  owner  of  a  windmill  cannot  claim,  either 
by  prescription,  or  by  presumption  of  a  grant 
arismg  from  twenty  years'  acquiescence,  to  be 
entitled  to  the  free  and  uninterrupted  passage  of 
the  currents  of  wind  and  air  to  his  mill.  Webb 
V.  Bird,  10  C.  B.,  N.  S.  268 ;  4  L.  T.  445  ;  9  W. 
R.  899.  Affirmed  on  appeal,  13  C.  B.,  N.  S.  841 ; 
31  L.  J.,  C.  P.  335  ;  8  Jur.,  N.  8.  621— Ex.  Ch. 

Such  a  claim  is  not  within  2  &  3  Will.  4,  c.  71, 
s.  2,  which  is  confined  to  rights  of  way  or  other 
easements  to  be  exercised  upon  or  over  the  sur- 
face of  the  adjoining  land.     lb, 

Bighti  in  Gross.] — Rights  in  gross  are 

not  within  2  &  3  Will.  4,  c.  71.  Shuttleworth  v. 
Le  Fleming,  19  C.  B.,  N.  S.  687  ;  34  L.  J.,  C.  P. 
309  ;  11  Jut.,  N.  S.  840  ;  14  W.  R.  13. 

Profits   k  prendre.] — The    defendants 

proved  that  cot-fishing  had  been  carried  on  in  a 
navigable  tidal  river  with  the  knowledge  of  the 
plaintiff  or  his  agents,  and  without  interruption 
by  them,  as  far  back  as  living  memory  extended  : 
— Held,  that  if  the  plaintiif's  right  to  a  several 
fishery  were  once  proved  the  exercise  of  cot- 
fishing  could  not  take  it  away  or  confer  any 
right  on  the  public  ;  for  the  public  cannot  in  law 
prescribe  for  a  profit  k  prendre  in  alieno  solo, 
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nor  acquire  any  right  adversely  to  the  owner 
under  any  statute  of  Umitation ;  and  an  incor- 
poreal hereditament  such  as  a  several  fishery, 
which  can  only  pass  by  deed,  cannot  be  "  aban- 
doned." iVWW  V.  Detonshire  Clhthe)^  8  App. 
Cas.  135  ;  31  W.  R.  622— H.  L.  (Ir.). 

A  prescriptive  right,  to  a  several  oyster 
fishery  in  a  navigable  tidal  river  was  proved 
to  have  been  exercised  from  time  immemorial 
by  a  borough  corporation  and  its  lessees  ; 
without  any  qualification  except  that  the  free 
inhabitants  of  ancient  tenements  in  the  borough 
had  from  time  immemorial  without  interrup- 
tion, and  claiming  as  a  right,  exercised  the 
privilege  of  dredging  for  oysters  in  the  locus  in 
quo  from  the  2nd  of  February  to  Easter  eve 
in  each  year,  and  of  catching  and  caiT^'ing 
away  the  same  without  stint  for  sale  and  ottier- 
'svise. '  This  usage  of  the  inhabitants  tended  to 
the  destruction  of  the  fishery,  and  if  continued 
would  destroy  it : — Held  (Lord  Blackburn  dis- 
senting), that  the  claim  of  the  inhabitants  was 
not  to  a  profit  k  prendre  in  alieno  solo  ;  that  a 
lawful  origin  for  the  usage  ought  to  be  presumed 
if  reasonably  possible  ;  and  that  the  presumption 
which  ought  to  be  dniwn,  as  reasonable  in  law 
and  probable  in  fact,  was  that  the  original  grant 
to  the  corporation  was  subject  to  a  trust  or  con- 
dition in  flavour  of  the  free  inhabitants  of  ancient 
tenements  in  the  borough  in  accordance  with  the 
usage.  Goodmnn  v.  Salta»h  (^Jfayor),  7  App. 
Caa.  633  ;  52  L.  J.,  Q.  B.  193  ;  48  L.  T.  239  ;  31 
W.  R.  293  ;  47  J.  P.  276— H.  L.  (E.).  Reversing 
7  Q.  B.  D.  106 ;  60  L.  J.,  Q.  B.  508  ;  45  L.  T.  120 ; 
29  W.  R.  639  ;  45  J.  P.  844— C.  A. 

The  inhabitants  of  a  town  cannot,  by  that 
name  and  description,  prescribe  for  an  easement 
in  alieno  solo  ;  and,  therefore,  under  a  grant  the 
inhabitants  of  a  town  cannot  take,  by  that  name 
or  description,  an  easement  to  place  their  stalls 
on  market-days  upon  the  land  of  another,  with- 
out making  any  payment  for  the  use  of  the  soil. 
Lockwood  V.  Woody  6  Q.  B.  31  ;  13  L.  J.,  Q.  B. 
365  ;  8  Jut.  543— Ex.  Ch. 

A  right  in  an  occupier  of  an  ancient  messuage 
to  water  his  cattle  at  a  pond,  and  to  take  the 
water  thereof  for  domestic  purpose  for  the  more 
convenient  use  of  his  messuage,  is  an  easement, 
and  not  a  profit  k  prendre  in  the  soil  of  another. 
Mannina  v.  Wasdale,  1  N.  &  P.  172  ;  5  A.  &  E. 
758  ;  2  H.  &  W.  431. 

So  a  right  claimed  by  the  inhabitants  of  a 
township  to  enter  upon  land  of  a  private  person 
and  take  water  from  a  well  therein  for  domestic 
purposes  is  an  easement  and  not  a  profit  k  prendre. 
Bace  V.  Ward,  4  El.  &  Bl.  702  ;  3  C.  L.  R.  744  ; 
24  L.  J.,  Q.  B.  ]  53  ;  1  Jur.,  N.  S.  704. 

A  right  claimed  by  the  inhabitants  of  a  parish 
to  cut  and  carry  away  underwood  for  fuel  from 
a  common  belonging  to  the  lord  of  the  manor  is 
a  right  to  a  profit  k  prendre  in  the  soil  of  another. 
Rivers  QLord)  v.  Adams,  3  Ex.  D.  361 ;  48  L. 
J.,  Ex.  47  ;  39  L.  T.  39  ;  27  W.  R.  381. 


a  prescription  for  the  sole  and  several  right  of 
fisning,  and  traversed  that  every  subject  had  a 
right  of  free  fishery  in  the  locus  in  quo.  This 
was  a  bad  traverse,  and  defendant  might  pass  it 
and  traverse  the  prescriptive  right.  Richardtan 
V.  Oxford,  2  H.  &  Bl.  182  ;  1  Anst.  231  ;  4  T.  R. 
437. 


BerTitudes.] — There  can  be  no 


Beyeral  Fifhery.} — ^There  may  be  a  pre- 
scriptive right  in  a  subject  to  a  several  fiishery 
in  an  arm  of  the  sea.  Osrford  (^Mayor)  v. 
Richardson,  4  T.  R.  439. 

A  prescriptive  right  to  a  several  fishery  in  a 
navigable  river  may  pass  as  appurtenant  to  a 
manor.    Rogers  v.  Allen,  1  Gamp.  309. 

To  an  action  for  fishing  in  the  plaintifTs 
fishery  the  defendant  pleaded  that  the  locus  in 
quo  was  an  arm  of  the  sea ;  the  plaintiff  replied 


;  prescriptive  right,  in  the  nature  of  a  servitude  or 
an  easement,  so  large  as  to  preclude  the  ordinary 
uses  of  property  by  the  owner  of  the  land  idSected. 
Dyce  V.  Ifay,  1  Macq.  H.  L.  Cas.  305. 

Semblc,  that  where  a  claim,  in  the  nature  of  a 
servitude  or  an  easement,  is  incapable  of  judicial 
control  and  restriction,  it  cannot  be  sustained  by 
prescription.     lb. 

It  does  not  follow  that  rights  sustainable  by 
grant  are  necessarily  sustainable  by  prescription. 
lb. 

The  right  to  the  whole  of  a  given  substratum 
of  coal  lying  under  a  close,  is  a  right  to  land  and 
cannot  be  claimed  by  prescription.  A  right  to 
take  coal  is  different.  Wilkinson  v.  Proud,  11 
M.  &  W.  33  ;  12  L.  J.,  Ex.  227  ;  7  Jur.  284. 

Action  for  breaking  and  entering  the  closes  of 
the  plaintiff,  and  taking  sand  therefrom.  Pleas. 
setting  up  a  right  by  prescription  for  thirty  and 
sixty  years,  for  the  surveyors  of  the  parish  for 
the  time  being,  to  take  the  sand,  stones  and 
gravel,  from  the  waste  land  within  the  parish, 
for  the  purpose  of  repairing  the  highways,  an^ 
bad.  Padtciek  v.  Knight,  7  Ex.  854  ;  22  L.  J., 
Ex.  198. 

Similar  pleas,  setting  up  an  immemorial  right 
of  all  persons  residing  in  the  parish,  whose  office 
or  duty  it  was  to  repair  the  highways,  are  also 
bad.    lb. 

A  claim  of  a  prescriptive  right  in  the  owners  or 
the  occupiers  of  close  A.  to  enter  .close  B.  (be- 
longing to  a  third  person),  and  to  cut  down  and 
carry  away  and  convert  to  their  own  use  all  the 
trees  and  wood  growing  and  being  thereon,  **  as 
to  the  close  A.  appertaining"  Is  void,  as  bemg  too 
large.  BaiUy  v.  Stephens,  12  C.  B.,  N.  S.  91 ; 
31  L.  J.,  C.  P.  226  ;  8  Jur.,  N.  8.  1063  ;  6  L.  T. 
356. 

Bights  ITneoiuiMted  with  Land.] — It  is  not 

competent  to  a  vendor  to  create  rights  imcon- 
nected  with  the  use  and  enjoyment  of  land, 
and  to  annex  them  to  it ;  neither  can  the 
owner  of  land  render  it  subject  to  a  new  species 
of  burthen,  so  as  to  bind  it  in  the  hands  of  the 
assignee.    Ackroyd  v.  Smith,  10  C.  B.  164. 

By  Cmtom.]— ^9  Custom. 


2.  Undek  Pbbscbiption  Act. 

When  Absolute  and  IndefiBotible.] — ^Under  2 
&  3  Will.  4,  c.  27,  it  is  sufficient  to  prove  forty 
years'  enjoyment  of  the  easement  claimed  next 

Preceding  any  suit  or  action  in  which  the  ri^ht 
as  been  called  in  question.  And  this  doctrine 
applies  to  cases  under  ss.  2  and  4,  as  well  as  to 
cases  under  ss.  3  and  4.  Beytagh  v.  Oassidy,  16 
W.  R.  403. 

The  fact  that  the  previous  action  terminated  in 
a  compromise,  or  renisal  by  the  plaintiff  to  pro- 
ceed with  it,  does  not  hinder  it  from  being  such 
an  action  as  the  statute  mentions.    lb. 

Nor  does  the  fact  that  the  plaintiff  in  the  for- 
mer action  was  only  tenant  of  the  dominant  tene- 
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ment,  whereas  the  plaintiff  iii  the  present  action 
is  the  reversioner  suing  as  such.    lb, 

Oomputatioii  of  Period  of  7ortj  Team — **  Per- 
wm  entitled  to  any  Borertion."] — The  words  in 
».  8  of  the  Prescription  Act,  "  any  person  entitled 
to  any  reversion  expectant  on  theoetermination  " 
of  a  life  estate,  are  not  limited  to  an  owner  of  the 
whole  reversion,  hut  include  a  tenant  at  will  to 
such  an  owner.  Therefore,  if  within  tluree  yeare 
after  the  determination  of  a  life  estate  in  land,  an 
action  is  brought  by  a  tenant  at  will  to  the  re- 
versioner  against  the  claimant  of  an  easement  by 
prescription  over  the  land,  the  term  of  the  tenancy 
for  life  is  to  be  excluded  in  the  computation  of 
the  period  of  forty  years  mentioned  in  the  act. 
Laird  v.  Jiri^gt,  16  Ch.  D.  440  ;  50  L.  J.,  Ch. 
260  ;  43  L.  T.  632  ;  29  W.  R.  197. 

The  Court  of  Appeal  declined  to  give  any 
opinion  on  this  point,  at  the  same  time  intimating 
that  they  must  not  be  taken  to  agree  with  the 
construction  placed  on  s.  8.  Ib.y  19  Ch.  D.  22  ; 
45  L.  T.  238—0.  A. 

Sect.  8— Changing  word  "  Gonyenient '' 

to  "  Easement.'']— <Sf 6'  per  Jessel,  M.  R.    lb, 

Effect  of  a  Lease.]— Under  2  &  3  WUl.  4, 

c.  71.  ss.  7, 8,  the  time  during  which  the  servient 
tenement  has  been  under  lease  for  a  term  ex- 
ceeding three  years,  is  to  be  excluded  from  the 
computation  of  a  forty  years'  enjoyment,  but  not 
from  the  computation  of  an  enjoyment  for 
twenty  years.  Palk  v.  Shinnevj  18  Q.  B.  568  ; 
22  L.  J.,  Q.  B.  27  ;  17  Jur.  372. 

Ei^oymant  of  Bight!.]— The  words  ^*  enjoyed 
by  any  person  claiming  right,"  applied  to  ease- 
ments, in  2  &  3  Will.  4,  c.  71,  s.  2,  and  '*  enjoy- 
ment thereof  as  of  right  **  in  sect.  6,  mean  an  en- 
joyment had,  not  secretly,  or  by  stealth,  or  by 
tacit  sufferance,  or  by  permission  asked  from 
time  to  time  on  each  occasion,  or  on  many  ;  but 
an  enjoyment  had  openly,  notoriously,  without 
Iiarticoiar  leave  at  the  time,  by  a  person  claiming 
to  use  without  danger  of  being  treated  as  a  tres- 
passer, as  a  matter  of  right,  whether  the  right  so 
claim€»d  is  strictly  legal,  as  by  prescription  and 
diverse  user,  or  by  deed,  or  has  been  merely 
lawful,  so  far  as  to  excuse  a  trespass.  Tickle  v. 
Jiroum,  4  A,  &  E.  369  ;  1  H.  &  W.  769  ;  6  N.  & 
M.  230. 

The  2  &  3  Will.  4,  c.  71,  s.  3,  converts  into  a 
right  such  an  enjoyment  only  of  access  of  light 
over  contiguous  land  as  has  been  had  for  twenty 
yean  in  Uie  character  of  an  easement,  distinct 
from  the  enjoyment  of  the  land  itself ;  and  the 
statute  places  this  species  of  negative  easement 
on  the  same  footing,  in  this  respect,  as  those  posi- 
tive eaaementa  provided  for  by  the  other  sections  ; 
therefore,  if  the  dominant  and  servient  tenements 
are,  during  the  prescribed  period,  in  the  occupa- 
tion of  the  same  person,  no  right  is  acquired. 
Harhidge  v.  Warwick,  3  Ex.  552  ;  18  L.  J.,  Ex. 
245. 

Belonging  to  Land  or  Owner.] — Semble,  that 
where  an  easement  has  been  enjoyed  from  time 
immemorial  by  persons  exercising  rights  in  the 
dominant  tenement,  although  such  rights  are  not 
derived  from  the  owner,  and  are  to  some  extent 
adverse  to  him,  yet,  in  the  absence  of  express 
proof  as  to  the  origin  of  the  easement,  the  pre- 
sumption is,  that  it  belongs  to  the  land  and  not  to 

TOL.   HI. 


the  persons  exereising  such  rights.  Ivimcy  v. 
Stocker,  1  L.  R.,  Ch.  396  ;  35  L.  J.,  Oh.  467 ;  12 
Jur.,  N.  S.  419  ;  14  L.  T.  427  ;  14  W.  R.  743. 

The  plaintiff  was  possessed  of  a  mill  on  the 
river  Calder,  and  the  defendant  of  a  mill  on  the 
river  Hebble,  which  flowed  into  the  Calder  at  a 
point  above  the  plaintiff's  mill.  A  declaration 
complaining  that  the  defendant  threw,  placed, 
and  deposited,  into  and  upon  the  bed  of  the 
Hebble,  and  on  the  banks  and  side  thereof,  at 
and  near  to  the  defendant's  mill,  cinders  ^d 
ashes,  which  fell  and  were  waskcd  down,  and 
carried  into  the  Hebble,  and  so  were  floated  and 
passed  with  the  water  into  the  Calder,  and  unto 
and  into  the  plaintiff's  mill-pond,  and  unto  and 
into  the  plaintiff's  part  of  the  bed  and  channel  of 
the  Calder,  filling  them  up,  and  obstructing  the 
working  of  his  mill.  Plea,  as  to  the  throwing,, 
placing,  and  depositing  the  cinders  and  ashes,, 
that  the  defendant  had  been  the  occupier  of  the 
mill  on  the  river  Hebble  for  more  than  twenty 
years  before  the  doing  the  acts  complained  of,  and 
that  during  all  that  time  large  quantities  of 
cinders  and  ashes  were  necessarily  produced  at 
the  mill,  being  the  refuse  of  the  asn-pit  of  the 
engine,  and  the  sweepings  of  the  mill ;  and  that 
being  such  occupier  he  enjoyed  as  of  right,  and 
without  interruption,  the  privilege  and  easement 
of  throwing,  placing,  and  depositing  upon  the 
bed  and  channel  of  the  Hebble,  and  the  banks- 
and  sides,  and  near  to  his  mill,  all  such  quantitiea 
of  cinders  and  ashes  as  were  produced  in  the  miU. 
The  plea  alleged  that  the  cinders  and  ashes  were 
produced  in  the  defendant's  mill,  and  justified 
the  grievance  in  the  lawful  exercise  of  the  privi^ 
lege  and  easement : — Held,  after  verdict,  that 
supposing  the  defendant  to  claim  the  banks  and 
bed  of  the  Hebble,  on  and  in  which  the  cinders, 
and  ashes  had  been  deposited,  as  in  his  own 
occupation,  or  that  the  banks  and  bed  were  in 
the  occupation  of  some  third  person  against 
whom  a  valid  right  by  way  of  easement  had  been 
gained,  in  either  view  the  plea  failed  to  shew  any 
right  of  easement  as  against  the  plaintiff.  Mur^ 
gatroyd  v.  Robituon,  7  El.  &  Bl.  391 ;  26  L.  J., 
Q.  B.  233 ;  3  Jur.,  N.  S.  615. 

Held,  also,  that  even  if  it  was  taken  that  an  . 
easement  in  the  bed  and  banks  of  the  Hebble  hacl 
been  alleged  and  proved,  and  as  a  natural  conse- 
quence that  the  deposit  on  the  bed  of  the  Calder 
was  necessarily  established,  still,  as  it  was  con<^ 
sistent  with  the  plea,  that  no  perceptible  deposit 
had  been  occasioned  on  the  plaintiff's  part  of  the- 
bed  of  the  Calder  for  twenty  years,  the  plea  was 
insufficient  to  shew  a  claim  to  an  easement  of' 
depositing  cinders  and  ashes  on  the  plaintiff's, 
part  of  the  bed  of  the  Calder.    lb. 


Bight!  in  a  Parish  Ghnreh.] — Upon  a 


bill  in  equity  to  establish  a  right  to  a  chancel 
as  part  of  a  parish  chureh  against  the  lord  of  a 
manor,  who  claimed  it  as  appendant  to  the- 
manor  or  manor-house,  it  appearing  that  the- 
chancel  was  an  ancient  chapel,  coeval  with  the 
chureh,  and  that  it  was  a  private  chapel  erected 
by  lord  of  the  manor  :— Held,  that  the  imme- 
morial use  and  occupation,  coupled  with  repara- 
tion, entitled  the  lord  of  the  manor  by  prescript 
tion  to  the  perpetual  and  exclusive  use  of  the- 
chancel ;  and  that  this  right  might  exiit,  not- 
withstanding that  the  freehold  might  not  be  in 
the  person  prescribing,  and  although  the  estate 
or  house  to  wMch  the  chancel  was  appendant 
might  not  be  situate  in  the  parish.    uh%Hot^  ▼,. 

a 


515 


EASEMENTS    AND    PRESCRIPTION— Ge;ieraHy. 


516 


Frewen,  2  L.  R.,  Eq.  634  ;  35  L.  J.,  Ch,  692  ;  12 
Jut.,  N.  S.  879  ;  U  L.  T.  846. 

"  Consent  or  Agreement."  J—K.,  the  owner  in 
fee  of  a  freehold  house,  in  1814  put  out  four  new 
windowB,  and  signed  and  gave  to  S.,  the  owner 
in  fee  of  an  adjacent  freehold  house  overlooked 
by  those  windows,  a  document  declaring  that 
they  were  put  out  and  remained  upon  the  leave 
of  S.,  and  that  he,  K.,  would,  on  the  request  of 
S.,  or  his  heirs  or  assigns,  at  any  time  thereafter 
block  up  the  same,  and  in  the  meantime  would 
pay  S.,  his  heirs  and  assigns,  sixpence  a  year  for 
the  indolgence.    This  document  was  not  signed 
•by  S.    'Phe  rent  was  paid  down  to  1869.    In 
1877  8.*8  successor  in  title  called  upon  K.'s  suc- 
•oesflor  in  title,  who  had  bought  the  property  in 
1865  with  notice  of  the  document,  but  had  never 
paid  any  rent  under  it,  to  block  up  the  four 
windows,  and  proceeded  to  obstruct  the  access 
of  light  to  them.    K.*s  successor  in  title  there- 
upon brought  his  action  against  him  for  an  in- 
junction, claiming  to  have  acquired  an  indefeas- 
ible right  to  the  access  of  light  to  the  four 
windows  by  actual  enjoyment  for  twenty  years 
without  intermission  :— Held,  first,  that  the  en- 
joyment of  light  by  K.  and  his  successors  had 
Txjen  by  virtue  of  the  document  of  1814,  and  that 
such  document,  although  signed  by  K.  only,  was 
•A  consent  or  agreement  expressly  made  or  given 
for  the  purpose  of  such  enjoyment  within  the 
meaning  of  the  Si-d  section  of  the  Proscription 
Act,  so  as  to  prevent  K.  and  his  successors  from 
acquiring  any  right  to  the  access  and  use  of 
light  under  that  section ;  and  secondly,  that  the 
agreement,  having  been  acted  on  by  payment  of 
rent  thereunder  to  within  twenty  years  from  the 
-commencement  of  the  action,  was  enforceable'in 
^jquity  irrespective  of  the  statute.    Bewley  v. 
Atkinson,  13  Ch.  D.  283 ;  49  L.  J.,  Ch.  153  ;  41 
L.  T.  603  ;  28  W.  R.  638— C.  A.    Affirming  49 
Ia  J.,  Ch.  6  ;  41  L.  T.  275. 


Intermptione — ^Payment  of  Eent.] — Payment  i 
<)f     rent    for   the    use    of    lights   is   not   an  ' 
interruption  of  the  enjoyment,  so  as  to  defeat ' 
"a    prescriptive    title,    under  2    &    3    Will.    4, 
c.  71,  8.  3.    Plasterers'    Company    v.    Parish 
Clerks'  C&mjpany,  20  L.  J.,  Ex.  362 ;  16  Jur.  965 
—Ex.  Ch. 

There  must  be  a  discontinuance  of  the  enjoy- 
ment to  constitute  such  an  interruption.    Ih.        I 

The  interruption  which  defeats  a  prescriptive  ' 
right  under  2  &  3  Will.  4,  c.  71,  s.  1,  is  an  ad- 1 
verse  obstruction,  not  a  mere  discontinuance  of 
user  by  the  claimant  himself.     Carr  v.  Foster, 
3  Q.  B.  681 ;  2  G.  &  D.  753. 

In  a  case  under  s.  1,  if  proof  is  given  of  a 
right  enjoyed  at  the  time  of  action  brought,  and 
thirty  years  before,  but  disused  during  any  part 
of  the  intermediate  time,  it  is  always  a  question 
for  the  jury,  whether,  at  that  time,  the  right  had 
«ceased,  or  was  still  substantially  enjoyed.  lb, 

Aeqnieseence.]— Where  to  an  action  of 

trespass  a  claim  of  right  acquired  by  thirty 
years'  user  without  interruption  is  set  up,  extend- 
ing over  a  space  larger  than  but  including  the 
locus  in  quo,  and  an  interruption  acquiesced  in 
for  a  year  is  shewn  to  have  existed  as  to  the 
locus  in  quo,  but  as  to  no  other  part  of  the  space 
•over  which  the  right  is  claimed,  the  right  under 
"5  &  3  Will.  4,  c.  71,  is  disproved  as  between  the 


])arties  to  the  action,  and  aflfoixls  no  justification 
of  the  trespass  complained  of.  Dav'ies  v.  Wil- 
liams, 16  Q.  B.  546  ;  20  L.  J.,  Q.  B.  330  ;  15 
Jur.  752. 

An  interruption  of  a  right  acquired  hy  user, 
within  2  A:  3  Will.  4,  c.  71,  s.  4,  may  be  caused  by 
the  act  of  a  stranger,  and  not  the  owner  of  the 
servient  tenement.    Ih, 

Where  an  easement  has  been  enjoyed  for  nine- 
teen years  and  a  fraction,  and  is  then  interrupted 
by  the  owner  of  the  soil,  the  easement  may  still  be 
acquired  under  2  &  3  Will.  4,  e.  71,  s.  3,  at  the  end 
of  the  twentieth  year  ;  for  the  interruption,  to 
defeat  twenty  years'  user,  must  have  been  ac- 
quiesced in  or  submitted  to  for  a  whole  year. 
Flight  V.  Tliomas,  3  P.  &  D.  442 ;  11  A.  &;  E. 
688  ;  affirmed  in  Dom.  Proc,  West,  671 ;  8  G.  & 
F.  231  ;  5  Jur.  811. 

Where  an  easement  is  claimed  under  s.  2  of  the 
2  &  3  Will.  4,  c.  71,  the  question  of  acquiescence 
or  uon-acquiascence  in  an  interruption  of  the  en- 
joyment thereof,  under  s.  4,  is  a  question  for  the 
jury,  to  be  determined  by  the  acte  and  conduct 
of  the  claimant  of  the  easement,  within  a  year 
from  the  commencement  of  the  interruption, 
and  it  is  not  necessary  that  the  claimant 
should  bring  an  action  or  commence  a  suit  to 
prove  the  fact  of  non-acquiescence  within 
that  period.  Bennison\.  Carfivright,  33  L.  J., 
Q.  B.  137  ;  10  Jur.,  N.  S.  847  ;  10  Lr.  T.  266 ; 
12  W.  R.  426. 

Although  under  2  &  8  Will.  4,  c.  71,  s.  4,  no 
interruption  will  prevent  a  right  from  being  ac- 
quii-etl  by  twenty  years'  user,  unless  it  has  been 
acquiesced  in  for  a  whole  year,"  yet  an  interrup- 
tion for  a  shorter  period  may  have  the  effect  of 
shewing  that  the  enjoyment  never  was  as  of 
right,  and  thereby  of  preventing  a  right  being 
acquired  under  s.  1.  Eaton  v.  Swansea  Water- 
ioorks  Company,  17  Q.  B.  267  ;  20  L.  J.,  Q.  B. 
482;  15  Jur.  675. 

Application   for   Leave.]  —  Action   for 

breaking  and  entering  a  close,  called  the  Rail- 
road. A  plea  alleged  that  the  occupiers  of  ad- 
joining closes  had,  for  twenty  years,  as  of  right, 
and  without  interruption,  used  and  been  accus- 
tomed to  use  the  privilege  and  easement  of 
passing  and  repassing,  and  laying  down  rail- 
roads across  the  plaintiff's  railroad  : — Held,  that 
the  defendant  was  bound  to  shew  an  uninter- 
rupted enjoyment,  as  of  right,  during  that  period  ; 
and  that  the  plaintiffs  might  prove,  under  that 
issue,  applications  by  the  defendant  during  the 
twenty  years  for  leave  to  cross  their  railroad, 
and  that  it  was  not  necessary  for  them  to  reply 
to  such  licence  specially.  Monm&uth  Canal 
Company  v.  Harford,  1  C,  M.  &  R.  614  ;  5  Tyr. 
68.  •    . 


Encroachments.] — To  an  action  for  tak- 


ing the  plaintiff's  cattle  in  an  open  field,  called 
P.  and  G.  field,  and  impounding  tiiem,  the  defen- 
dant pleaded,  first,  that  T.  B.  and  his  ancestors 
had  been  immemorially  used  and  accustomed  to 
have  the  sole  and  several  pasturage  in  217  acres 
of  land  of  P.  and  G.  field,  in  gross,  for  all  his 
and  their  cattle,  from  the  4  th  of  September  to 
the  5th  of  April ;  that  T.  B.,  in  1755,  by  inden- 
ture, granted  the  pasturage  to  S.  B.,  his  heirs  and 
assigns,  for  ever ;  that  J.  B.  (who  claimed  by  de- 
scent from  S.  B.),  in  1836,  demised  the  pasturage 
to  the  dd^endant,  who  seized  the  plaintiff's  cattle 
because  they  were  depasturing  on  the  2lY  acres. 
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The  second  plea  alleged  a  right  of  Kole  pasturage, 
ia  grofis,  for  thirty  years  l^fore  the  commence- 
ment of  the  salt  in  J.  B.  and  his  ancestors,  and 
a  demise  from  him  to  the  defendant.  It  ap- 
peared that  within  the  last  twenty  yeai's  en- 
croachments had  been  made  by  buildings  and  in- 
cloBores  on  the  217  acres,  and  that  above  thirty 
acres  had  thus  been  appropriated,  but  no  en- 
croachments had  been  made  on  the  part  of  the 
217  acres  on  which  the  alleged  trespass  was  com- 
mitted : — Held,  that  these  interruptions,  being  so 
recent,  did  not  disprove  the  right  of  T.  B.  to  the 
pasturage  in  1755,  as  alleged  in  the  first  plea  : 
and  that,  not  having  been  made  on  that  part  of 
the  land  where  the  plaintiffs  cattle  were  de- 
pasturing, they  were  not  conclusive  evidence  of 
an  interruption  of  the  enjoyment  of  that  part  by 
J.  B.,  as  alleged  in  the  second  plea.  WeUfome  v. 
ITpUm,  6  M.  &  W.  536. 

Held,  also,  first,  that  the  recitals  in  a  deed- 
poll  of  the  date  of  1800,  made  by  an  ancestor 
ol  the  present  owner  of  the  pasturage,  and  re- 
lating to  the  pasturage,  were  admissible  to  prove 
the  marriages,  deaths,  &c.,  of  the  ancestors  of 
the  owner  ;  secondly,  that  leases  and  agreements 
made  by  the  ancestors  of  the  present  owner, 
tiemising  the  pasturage,  were  evidence  to  prove 
the  seisin  and  user  of  the  grantor,  as  shew- 
ing the  enjoyment  by  parties  who  claimed  under 
him.     Ih. 


Life  Tenancy. ]— If  to  a  declaration  in 


trespass  the  defendant  pleads  an  en joyment  as  of 
right  for  thirty  years  next  before  the  commence- 
ment of  the  action,  and  the  plaintiff  simply 
traverses  such  enjoyment,  he  cannot  support  the 
traverse  by  proof,  that  though  there  was  such 
enjoyment,  yet  for  a  period  of  time  without  in- 
cluding which  there  would  not  be  a  thirty  years' 
enjoyment,  there  was  a  tenant  for  life  of  the 
locus  in  quo.  Pye  v.  Afum/ord,  11  Q.  B.  666  ; 
6  D.  &  L.  414 ;  17  L.  J.,  Q.  B.  138 ;  12  Jur. 
578. 

Biiproof  by  Origin  of  Bight  ]— The  2  &  3  Will. 
4,  c.  71,  s.  1,  does  not  prevent  a  claim'  to  a  right 
of  common,  &c.,  from  being  defeated  after  fhirty 
years'  enjoyment,  by  shewing  that  such  right 
was  first  enjoyed  at  a  time  when  it  could  not 
have  originated  legally.  Mill  v.  Niew  Forest 
iCoinmi$si(mer),  18  C.  B.  60  ;  26 L.  J.,  C.  P. 212  ; 
2  Jur.,  N.  S.  520. 

A  plea,  that  the  defendant  and  all  Ms  ances- 
tors, whose  heiy  he  is,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had 
and  been  used  and  accustomed  to  have  the  sole 
and  several  herbage  and  pasturage  of  and  in  a 
certain  open  field,  is  disproved  by  shewing  a 
grant  to  the  defendant's  ancestor  eighty-one 
years  before,  for  a  valuable  consideration  ;  and 
OTch  a  plea  is  not  aided  by  2  &  3  Will.  4,  c.  71,  s.  1. 
Welcome  v.  Upton,  5  M.  &  W.  398  ;  7  D.  P.  C. 
475. 

3.  Implied  by  Law. 

Xasements  of  ITeeesiity— Seyeranee  of  Tene- 
^Mntf.] — Upon  a  severance  of  tenements,  ease- 
ments, as  of  necessity  or  in  their  nature  continu- 
ous, will  pass  by  implication  of  law  w^ithout  any 
words  of  grant  Watts  v.  Kelson,  6  L.  R.,  Ch. 
166 ;  40  L.  J.,  Ch.  126  ;  24  L.  T.  209  ;  19  W.  R. 
338. 

The  owner  of  two  adjoining  properties,  Black- 


acre  and  Whiteacre,  conveyed  Blackacrc  by 
deed,  "together  with  all  waters,  watercourses, 
&c.  used  and  enjoyed  therewith."  There  was  a 
small  natural  watercourse,  which  passed  through 
Whiteacre  to  Blackacre.  At  the  date  of  the  con- 
veyance an  artificial  pipe  existed  in  this  water- 
course, which  i)a8sed  the  water  through  White- 
acre  down  to  some  cattle  sheds  in  Blackacre. 
After  the  severance  the  grantee  pulled  down  the 
cattle  sheds  and  erected  cottages  in  their  place  : 
— Held,  that  the  right  to  the  water-flow  through 
the  artificial  pipe  was  an  casement  as  of  neces- 
sity, and  in  its  .nature  continuous,  and  as  such 
passed  by  implication  of  law  to  the  gmntee ; 
that,  if  it  was  not  necessary,  the  general  words 
in  the  conveyance  were  sufiSlcient  to  pass  it,  and 
that  the  change  in  the  mode  of  user  by  the 
grantee  had  not  taken  away  his  right  to  have  the 
water  flow  in  the  accustomed  manner  through 
the  premises.    Ih. 


Support  of  Surface.] — In  evei-y  grant  or 


lease  by  the  owner  of  the  surface  and  subjacent 
strata  of  land,  either  of  the  surface  or  of  the  sub- 
jacent strata,  there  is  an  implied  provision  that  the 
surface-owner  shall  have  a  right  not  to  be  damaged 
by  the  removal  of  such  support  from  the  subja- 
cent strata  as  is  necessary  to  support  the  surface 
in  the  condition  in  which  it  is  at  the  time  of  the 
grant  or  lease,  with  the  buildings  thereon,  if  any. 
Richards  v.  Jenkins,  18  L.  T.  437  ;  17  W.  R.  30. 


When   difloontinuons.]  —  An   easement 


such  as  the  right  to  use  a  pump  is  a  discontinuou^ 
easement,  and  needs  definite  words  to  create  it,  and 
differs  from  a  continuous  easement,  such  as  a 
right  to  drains,  which  passes  with  the  premises  to 
which  it  appertains.  Polden  v.  Bastard,  4  B.  ic 
S.  258  ;  8  L.  T.  535  ;  11  W.  R.  778.  Aftirmedon 
appeal,  7  B.  &  S.  130 ;  13  L.  T.  441— Ex.  Ch. 

Implied  reservation.] — Where  an  ease 


ment  is  in  the  nature  of  an  easement  of  necessity, 
there  is  no  need  of  an  express  reservation  of  such 
easement  in  a  conveyance  of  the  property  to  Ix* 
affected  by  the  easement ;  and  such  reservation 
is  a  matter  of.  legal  presumption  to  be  implie<l 
from  the  nature  of  the  transaction  between  the 
grantor  and  grantee.  Shubrook  v.  Tv/nell,  46  Ij. 
T.  886  ;  46  J.  P.  694. 

An  easement,  by  implied  grant,  of  communi- 
cation with  a  dwelling-house,  through  land  not 
conveyed  therewith,  cannot  be  claimed  in  virtue 
of  anything  short  of  an  absolute  necessity  for 
the  user.  Dodd  v.  Birchall,  31  L.  J.,  Ex.  364  ; 
8  Jur.,  N.  S.  1180. 

Contignons  Tenementi.] — Although   the 

occupiers  of  contiguous  tenements,  held  under 
one  title,  may  sometimes  set  up  Implied  grants 
from  the  original  owner  of  easements  not  ex- 
pressly mentioned,  this  only  applies  to  such 
easements  as  are  apparent  and  continuous,  that 
is  to  say,  clearly  inaicated  by  the  condition  of 
the  premises  at  the  time  of  the  division  of  title  : 
and  if  the  premises  are  then  unfinished,  and  the 
buildings  are  in  a  skeleton  state,  so  that  thougli 
there  are  openings  left  in  the  walls,  it  is  uncer- 
tain for  what  purpose  they  are  intended,  whether 
as  doors  or  windows ;  and  if  as  doors,  then  in 
what  direction  and  to  what  extent  the  ways 
thereto  are  designed  to  be  used,  there  will  be  no 
such  implied  grants,  the  easements  not  being 
apparent  and  continuous ;  and  a  plan  attached. 
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to  the  grants,  if  it  leaves  the  matter  equally  un- 
certain, will  not  aid  the  implication.  Olave  y. 
Harding,  27  L.  J.,  Ex.  287. 

Sasementi   continaoui — ^Apparent  and 

neeesiary.  ] — To  imply  a  grant  or  a  reservation 
of  an  easement  as  arising  upon  the  disposition  of 
one  of  two  adjoining  tenements  by  the  owner  of 
both,  where  the  easement  had  no  legal  existence 
anterior  to  the  unity  of  possession,  and  is  not  one 
of  necessity,  is  a  theory  in  part  not  required  by, 
and  in  other  parts  inconsistent  with,  the  prin- 
ciples of  English  law  that  regulate  the  effect  and 
operation  of  grants  of  real  property.  SufHeld  v. 
Brown,  4  De  G.,  J.  &  S.  185  ;  33  L  J.,  Ch.  249. 
Explained  in  IVlieeldon  v.  Burrows,  infra. 

If  the  grantor  intends  to  reserve  any  right 
over  the  property  granted,  it  is  his  duty  to  re- 
serve it  expressly  in  the  grant ;  and  the  opera- 
tion of  a  plain  grant  not  pretended  to  be  other- 
wise than  in  conformity  with  the  contract 
between  the  parties  ought  not  to  be  limited  and 
cut  down  by  the  fiction  of  an  implied  reser- 
vation,   lb, 

A  dock  and  an  adjoining  strip  of  land  and  a 
coal  wharf  were  held  in  fee  by  the  same  person, 
and  whenever  a  ship  of  any  size  was  taken  into 
the  dock  to  be  repaired  her  standing  bowsprit 
projected  over  and  across  the  adjoining  strip  of 
land.  All  the  properties  were  put  up  for  sale 
by  auction  under  particulates  of  sale  which  stated 
that  the  dock  was  capable  of  holding  two  vessels 
of  large  size,  and  that  at  low  water  several  vessels 
or  a  steamer  of  the  largest  class  would  safely  lie 
on  the  ways  for  repairs  ;  and  wherein  the  strip 
of  land  was  descrioed  as  a  freehold  coal  wharf, 
capable  of  being  rendered  worth  a  very  large 
rental  by  a  comparatively  small  outlay ;  but 
nothing  was  stated  to  shew  that  the  dock  or  its 
owners  either  had  or  were  intended  to  have  any 
right  or  privilege  over  the  adjoining  premises. 
The  strip  of  land  or  coal  wharf  was  sold  and 
conveyea  to  the  purchaser  in  fee  absolutely  and 
in  the  most  unqualified  manner,  and  under  such 
purchaser  the  defendant  claimed.  Afterwards 
the  dock  was  sold  and  coveyed  to  the  purchaser 
thereof,  under  whom  the  plaintiff  claimed  : — 
Held,  on  a  bill  for  an  injunction  to  restrain  the 
defendant  from  preventing  or  interfering  with 
the  plaintiff's  full  use  and  enjoyment  of  the  dock 
as  the  same  had  theretofore  been  used  by  allow- 
ing the  bowsprit  of  any  vessel  in  the  dock  to 
overlie  or  overhang  the  strip  of  land  and  coal 
wharf  ;  first,  that  there  was  no  legal  ground  for 
holding  that  the  owner  of  the  dock  retained  or 
had,  in  respect  of  that  tenement,  any  right  or 
easement  over  the  adjoining  tenement  of  the 
strip  of  land  and  wharf  after  the  sale  and  aliena- 
tion of  the  latter.    lb. 

Held,  secondly,  that  the  purchaser  or  grantee 
of  the  wharf  was  not  to  be  considered  as  having 
been  bound  to  know,  at  the  time  of  his  purchase, 
that  the  use  of  the  dock  would  require  that  the 
bowsprits  of  large  vessels  received  in  it  should 
project  over  the  land  he  bought,  or  as  having 
bought  with  notice  of  this  necessary  use  of  the 
dock,  and  the  absolute  sale  and  conveyance  to 
him  was  not  to  be  cut  down  and  reduced  accord- 
inriy,    lb. 

Held,  thirdly,  that  the  easement  claimed  by  the 
plaintiff  was  naither  continuous,  apparent,  nor 
Deoeasary.    lb. 

By  the  grant  of  part  of  a  tenement  there  will 
j)afls  to  th9  grantee  all  those  continnous  and 


apparent  easements  over  the  other  part  of  the 
tenement  which  are  necessary  to  the  enjoyment 
of  the  part  granted  and  have  been  hitherto  used 
therewith ;  but,  as  a  general  rule,  there  is  no 
corresponding  implication  in  favour  of  the 
grantor,  though  there  are  certain  exceptions  to 
this,  as  in  the  case  of  ways  of  necessity.  Wheel- 
dim  y,  Bnrrows,  12  Ch.  D.  31  ;  48  L.  J.,  Ch.  853; 
41  L.  T.  327  ;  28  W.  R.  196— C.  A. 


Chrantor  eannot  derogate  from  hie  Grant.] 

— The  grantor  cannot  derogate  from  his  own  ab- 
solute grant  so  as  to  claim  rights  over  the  thing 
grranted,  even  if  they  were  at  the  time  of  the 
grant  continuous  and  apparent  easements,  en- 
joyed by  an  adjoining  tenement  which  remains 
the  propertv  of  the  grantor.  Su  field  v.  Brown, 
4  De  G.,  J.  &  S.  185  ;  33  L.  J.,  Ch  249. 

The  rule  that  an  owner  of  two  tenements  who 
grants  one  of  them  cannot  derogate  from  his 
own  grant  by  anything  he  does  on  the  tenement 
which  he  retains  cannot  be  extended  so  as  to 
compel  such  owner,  when  he  has  granted  one 
tenement  but  has  retained  under  covenant  cer- 
tain rights  over  it,  to  enforce  those  rights  in 
order  to  preserve  to  a  subsequent  grantee  of  the 
other  tenement  the  enjoyment  of  easements 
which  he  would  have  been  entitled  to  enjoy  if 
the  owner  of  the  two  tenements  had  retained  the 
absolute  ownership  of  the  tenement  first  granted. 
Master  v.  Hansard,  4  Ch.  D.  718  ;  46  L.  J.,  Ch. 
505  ;  36  L.  T.  535  ;  25  W.  R.  670— C.  A. 

The  owner  of  two  adjoining  premises  demised 
one  of  them  for  ninety-nine  years  by  a  lease 
which  contained  a  restrictive  covenant  on  the 
part  of  the  lessee  not  to  do  an^-thing  upon  the 
premises  which  might  be  an  annoyance  to  the 
neighbourhood  or  diminish  the  value  of  the  ad- 
jacent property,  and  not  to  build  upon  the 
prcmisoH  without  the  approval  of  the  lessor. 
Afterwards  he  demised  the  adjacent  premises 
for  ninety-four  years  by  a  lease  which  contained 
a  restrictive  covenant  in  the  same  terms  as  that 
in  the  first  lease.  The  first  lease  was  assigned 
to  an  hotel  company,  and  they  proposed,  with 
the  approval  of  the  lessor,  to  build  so  as  to  in- 
terfere with  the  access  of  light  to  the  adjacent 
premises,  the  lease  of  which  had  been  assigned 
to  the  plaintiff.  In  an  action  to  restrain  the 
lessor  from  approving  such  building,  and  the 
company  from  building,  and  for  damages : — 
Held,  first,  that  the  principle  that  the  lessor 
could  not  derogate  from  his  grant  did  not  compel 
him  to  prevent  the  company  from  building ;  and 
secondly,  that  the  restrictive  covenant  in  the  first 
lease  had  not  enured  for  the  benefit  of  the  plain- 
tiff,   lb, 

A  deed  of  1671,  which  severed  the  surface  from 
the  minerals,  contained  a  reservation  of  the 
mines  to  the  grantor,  with  free  and  full  power 
and  liberty  to  work,  sink,  dig  for,  or  win  the 
same,  and  to  drive  drifts,  make  watercourses,  or 
do  any  other  act  necessary  or  convenient  for  the 
working,  winning  or  getting  the  same,  with  a 
covenant  by  the  grantor  to  pay  to  the  grantee 
treble  the  damages,  loss  or  prejudice  which  the 
grantee  should  sustain  by  reason  of  such  digging, 
working,  kc, : — Held,  that  the  reservation  was 
subject  to  the  implied  right  of  the  grantee  of  the 
sur&tce  to  support  from  the  minerals,  and  did 
not  empower  the  grantor  to  remove  the  wliole  of 
the  minerals  without  leaving  a  support  for  the 
surface.  Smart  v.  Morton,  5  El.  k,  Bl.  30 ;  24 
L.  J.,  Q.  B.  260  ;  1  Jur.,  N.  S.  825. 
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Grantor  Aifeeted  with  ITotiee  of  Plans.] 

— I.,  a  draper  and  outfitter,  in  a  large  way  of 
business  at  L.,  haying  acquired  a  large  space  of 
ground  held  from  the  corporation  of  L.,  the 
buildings  on  which  were  afterwards  destroyed 
by  fire,  obtained  from  the  corporation  fresh 
leases  of  the  land,  containing  stipulations  for 
the  erection  upon  it  of  buildings  to  be  erected 
according  to  plans  approved  by  the  corporation. 
These  buildings  consisted  of  seven  blocks  ;  two 
of  these  blocks  were  mortgaged,  before  the  build- 
ing had  gone  far,  to  secure  35,000/.  I.  having 
failed,  the  mortgagee  foreclosed,  and  let  the 
blocks  to  the  plaintiS,  who  occupied  them  as  an 
hotel ;  several  rooms  in  this  block  derived  their 
light  entirely  from  an  adjoining  block — which 
h^  become  vested  in  the  defendant  by  another 
mortgage  from  I.  prior  to  the  mortgage  under 
which  the  plaintiff  derived  title,  and  which  was 
occupied  by  the  defendant  as  business  premises 
— by  means  of  windows  in  the  separating  wall. 
The  defendant  having  blocked  up  these  windows, 
the  plaintiff  brought  an  action  for  an  injunction 
to  restrain  him  ^m  interfering  with  his  ease- 
ment. The  defendant  claimed,  on  the  authority 
of  JFhteldan  v.  Burrows  (12  Ch.  D.  31),  the  right 
to  block  up  the  windows  : — Held,  that  the  prin- 
ciple of  that  case  did  not  apply,  on  the  ground 
that  the  different  buildings  formed  part  of  one 
common  scheme,  and  that  the  mortgagee  under 
whom  the  defendant  derived  title  must  be  held 
to  have  had  notice  of  the  plans,  as  they  had  been 
approved  by  the  corporation  and  his  own  sur- 
veyor previously  to  his  mortgage,  and  a  recital 
to  that  effect  was  contained  in  the  mortgage  ; 
also  because  the  defendant's  predecessor,  having 
stood  by  while  the  plaintiff's  building  was  in 
couise  of  erection,  could  not  afterwards  block  up 
his  lights,  so  as  to  necessitate  his  effecting  great 
structural  alterations  to  obtain  light  elsewhere. 
JUssell  V.  Watts,  47  L.  T.  245. 


AdmisfionB  in  derogation.] — The  plain- 


tiff claimed  a  right  of  common  by  prescription, 
in  respect  of  a  que  estate  in  land,  and  also  by 
thirty  and  sixty  years'  enjoyment  by  the  occu- 
pier of  the  land.  The  defendant  offered  evidence 
that  A.,  now  deceased,  while  tenant  of  the  land 
for  years,  had  declared  that  he  had  no  such  right 
in  respect  of  the  land  : — Held,  that  the  declara- 
tion was  not  admissible,  inasmuch  as  it  was  in 
derogation  of  the  title  of  the  reversioner.  Papen- 
Aieh  V.  Bridgwater,  5  El.  &  Bl.  166  ;  24  L.  J.,  Q. 
B.  289  ;  1  Jur.,  N.  S.  657. 


Implied  Duties.] — The  defendant  had, 


more  than  twenty  years  before  action,  constructed 
a  sewer  or  a  watercourse  through  property  of 
his  own  then  occupied  by  him.  In  1845,  the 
defendant  let  a  house,  shop  and  cellar  to  the 
plaintiff,  which  the  defendant,  down  to  that 
time,  also  occupied  with  the  property.  In  1851, 
the  sewer  or  watercourse  bui-st,  and  thereby  the 
plaintiff's  cellar  and  goods  were  damaged,  and 
the  plaintiff  thereupon  brought  an  action  against 
the  defendant  for  negligently  and  improperly 
making  and  constructing  the  sewer,  and  keeping 
and  continuing  the  same  negligently  and  im- 
properly made  and  constructed,  and  so  causing 
the  damage.  The  jury  found  that  the  sewer  was 
not  originally  constructed  with  proper  care,  and 
it  was  proved  that  it  had  been  continued  in  the 
same  state  : — Held,  that  upon  the  letting  of  the 
premises  to  the  plaintiff,  a  duty  arose  on  the  part 


of  the  defendant  to  take  care  that  that  which 
was  rightful  did  not  become  wrongful  to  the 
plaintiff,  because  that  would  be  in  derogation  of 
the  defendant's  own  demise  to  the  plaintiff  ;  and 
that  upon  this  ground,  as  also  upon  the  principle 
sic  utere  tuo  ut  alienum  non  Isedas,  the  action 
was  maintainable.  AUtim  v.  Oranij  3  EL  &  BU 
128  ;  2  C.  L.  R.  933  ;  23  L.  J.,  Q.  B.  163  j  18  Jur. 
332. 

Grant  of.] — iSee  Grant. 

4.  Cheated  bt  Expbess  Agreement. 

ConBtmction  of.] — By  an  agi'oement  between 
G.  &  C.  it  was  agreed,  '*  that  the  dock  between 
their  wharves,  on  the  eastern  side  of  the  line  of 
separation,  shall  for  ever  remain  open  as  it  now 
stands  ;  that  is  to  say,  that  neither  of  them  shall 
fill  it  up  with  wharves  or  other  incumbrances, 
whereby  the  convenience  of  the  same  may  be 
damaged  to  either  party  : " — Held,  that  the 
effect  of  this  agfreement  was  to  create  an  ease- 
ment that  the  dock  should  remain  open  as  it  then 
stood  for  the  convenience  of  either  party  to  use 
it  as  a  dock  ;  and  that  if  it  was  intended  that 
one  party  should  have  a  mora  limited  right 
therein  than  the  other,  such  Umited  easement 
should  have  been  created  by  expi-ess  words. 
Morton  v.  Snow,  29  L.  T.  591— P.  C. 

By  a  deed  between  A.  &  B.  it  was  stipulated 
that  B.  should  have  the  use  of  a  stream  of  water, 
for  irrigation,  for  ten  days  in  every  month,  and 
that  at  all  other  times  the  stream  should  be  under 
the  control  of  A.  and  his  assigns,  and  shduld 
flow  in  an  uninterrupted  coui'sc,  through  a  chan- 
nel, into  the  land  of  A.  :  and  ^terwaids  A.  and 
B.  assigned  .respectively  their  land  to  the  plain- 
tiff and  the  defendant : — Held,  that  the  deed 
operated  as  a  grant  of  the  casement  of  the  water- 
course, and  that  the  defendant  was  liable  to  an 
action  for  altering  the  channel  and  diverting  the 
stream,  though  he  did  not  thereby  deprive  the 
plaintiff  of  the  use  of  any  water.  Northam  v. 
Hurley,  1  El.  &  Bl.  665  ;  22  L.  J.,  Ex.  183  ;  17 
Jur.  672. 


Beeerrations.] — A  conveyance  of  land 


from  the  defendant  to  the  plaintiff  contained  the 
following  clause  :  "  save  and  except,  and  always 
reserved  unto  the  plaintiff,  his  hcira  and  assigns, 
the  power  to  enter  uix)n  the  land,  and  to  dig  and 
make  a  covered  sewer  or  watercourse  through  the 
land,  in  order  to  convey  the  waste  water  from 
the  premises  of  the  plaintiff  into  the  river  W.,  on 
making  reasonable  compensation  to  the  defendant 
for  any  damage  or  injury  which  might  be  occa- 
sioned thereby,  either  to  the  surface  of  the  ground 
or  the  buildings  under  which  the  same  might  be 
made."  The  plaintiff  having  constructed  a 
covered  drain  or  sewer,  in  pui'suance  of  the 
power,  the  defendant  made  an  opening  in  it,  and 
drained  his  premises  tlu'ough  it : — Held,  that  the 
I  reservation  gave  the  plaintiff  a  right  to  the  cx- 
elusive  use  of  the  sewer.  Lfe  v.  Stcrciison,  El.,  Bl. 
&  El.  612  ;  27  L.  J.,  Q.  B.  263  ;  4  Jur.,  N.  8.  690. 
A  plaintiff,  in  an  action  for  diverting  the  water 
of  springs  used  in  bleaching  works,  claimed  under 
a  lease  of  certain  closes,  with  all  streams  that 
might  be  found  in  certain  of  the  closes, 
being  in  the  lease  an  exception  of  rainr 
quarries,  with  power  to  the  lessor  and  hi 
to  enter  on  the  premises,  and  search  for  ' 
and  divert  or  alter  the  course  of  any 
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Hiring,  The  defendant  justified  under  a  subse- 
(jufeut  demise  of  mines  under  the  demised  pre- 
mises : — Held,  that  the  rights  of  the  parties  were 
rogulatetl  by  the  prior  lease  ;  and  that  upon  its 
construction,  springs,  the  water  of  which  was 
collected  in  reservoirs,  and  used  in  the  works  at 
the  time  of  the  demise,  passed  to  the  lessee,  as 
well  as  streams  (there  being  only  one  above- 
ground  stream  at  the  time  of  the  demise)  ;  and 
that  under  the  exception,  as  it  did  not  comprise 
in  its  teims  springs  or  streams,  the  lessor,  or  his 
subsequent  lessee,  could  not  interfere,  by  mining, 
with  the  springs  found  under  the  demised  pre- 
mises. }rhiUhead  v.  ParJtx,  2  H.  &  N.  870 ;  27 
h.  J.,  Ex.  1«9. 


Bights  against  Third  Parties.] — A  canal 


(Company  liaving,  in  consideration  of  an  annual 
rent,  demised  land  adjoining  the  canal  for  a 
term  of  years,  "  together  with  the  sole  and  exclu- 
sive right  to  put  or  use  boats  on  the  canal,  and 
let  the  same  for  hire  for  the  purposes  of  pleasure 
only,*'  a  third  party  infringed  that  right  by 
h'tting  out  a  boat  for  hire  on  the  canal.  In  an 
action  against  him  by  the  lessee  for  such  infringe- 
ment : — Held,  that  the  grant  of  the  right,  al- 
though valid  as  between  the  company  and  their 
lessee,  passed  no  such  estate  or  property  to  him 
as  would  enable  him  to  maintain  an  action 
against  a  thii-d  partv  for  its  infringement.  Hill  v. 
Tffpprr,  2  H.&  C.  121  ;  9  Jur.,  N.  S.  725  :  8  L.  T. 
792;  11  W.  R.  786. 

The  gmnt  of  the  right  in  question  operated 
simply  as  a  licence  or  a  covenant  on  the  part  of 
the  leasers ;  and  in  suing  a  stranger  for  its  in- 
fringement the  lessee  must  use  the  name  of  his 
lessors.    Ih. 


Increase  of  Priyilege.] — tands  partly 


adjoining  a  river,  were  demised  for  999  yeai*s.  by 
indenture,  in  which  the  lessor  granted  to  the 
lessee  lilxirty  to  cut  a  goit  or  sluice  out  of  the 
river  at  a  proi^er  and  convenient  distance  above 
a  weir,  in  the  most  convenient  line,  through 
closes  (named)  of  the  lessor,  into  a  close  intended 
for  a  mill-dam,  part  of  the  demised  lands,  and 
from  time  to  time  and  at  any  times  to  turn  the 
water  of  the  river  through  the  goit,  and  liberty, 
from  time  to  time  and  at  all  times  during  the 
term,  to  view,  examine,  carry  and  lay  down 
materials,  and  repair  and  amend  the  goit  or 
sluice,  when  so  made  as  aforesaid,  or  any  of 
them,  when  and  as  often  as  need  or  occasion 
should  be,  making  reasonable  satisfaction  to  the 
lessor,  his  heirs  and'assigns,  for  all  damage  done 
or  occasioned  to  the  grass  or  herbage  of  the 
lessor,  his   lieirs    and  assigns,  and  the   lessee 
covenanted  that  he,  his  executors,  administra- 
tors, or  assigns,  would  make  reasonable  satisfac- 
tion to  the  lessor,  his  heirs  and  assigns,  for  all 
damages  to  he  occasioned  to  the  lands  of  the 
lessor  l)y  the  lessee,  his  executors,  administrators, 
or  assigns,  in  exercise  of  any  of  the  liberties^ 
privilege^,  and  powers  by  the  indenture  granted, 
except  for  the  term  of  two  years  next  ensuing 
the  commencement  of  the  rent,  during  which 
time  no  trespass  or  damage  should  be  charged  or 
paid  for.      In  an  action  against  the  lessee  for 
widening  a  goit  on  the  lessor's  soil  to  the  extent 
of  nine  additional  feet,  he  pleaded  that  the  goit 
was  made  in  due  exercise  of  the  liberty  contained 
in  the  decil.  but  that  the  same  not  having  been 
made  of  a  sufficient  width,  jind  completed  to  a  small 
and  an  insufficient  width  onlv,  viz.  nine  feet,  so 


that,  without  widening  it,  as  after  mentioned,  he 
could  not  enjoy  the  tenements  as  he  was  entitled 
by  the  indenture  so  to-  do,  he,  in  further  due  ex- 
ercise of  the  liberty  contained  in  the  indentmre, 
cut  down  the  sides  of  the  goit  and  widened  it. 
Replication,  that  before  the  expiration  of  two 
years,  and  before  the  commission  of  the  tres- 
passes, the  lessee,  in  due  exercise  of  the  liberty 
in  the  indenture  contained,  made  and  completed 
a  goit,  being  the  goit  in  the  plea  mentioned,  of 
the  width  therein  mentioned,  and  the  same  re- 
mained and  Wiis  used  by  the  lessee  continually, 
'  from  the  time  the  same  was  so  made  and  com- 
I  pleted  until  the  lessee,  mider  colour  of  the 
indenture,  committed  the  trespass  complained 
of  : — Held,  that  the  privilege  given  to  the. lessee 
by  the  deed  was  to  make  a  goit  once  only,  and 
that,  after  having  completed  a  goit,  he  coiUd  not 
justify  entering  the  land  again  and  widening  the 
goit  frem  nine  to  eighteen  feet,  for  that  the 
power  to  make  a  goit  was  exhausted,  and  the 
widening  was  not  a  repairing  or  amending  within 
the  meaning  of  the  indenture,  liostock  v. 
Sidehottom,  18  Q.  B.  813— Ex.  Ch. 

Property  in  Soil.] — Where  a  local  act  gave  to 
a  navigation  company  of  a  river  a  power  to  ap- 
point and  set  out  towing-paths  alongside  the 
river,  but  the  language  left  it  in  equal  doubt 
whether  the  soil  of  the  towing-paths  was  to  vest 
in  the  comiwmy,  or  only  the  easement  of  the 
right  of  way,  for  towing  ;  though  it  was  neces- 
sary for  other  purposes  of  the  company,  that  the 
company  should  have  the  fee  of  certain  parts  of 
the  land  adjoining  the  river : — Held,  that  the 
company  did  not  acquire  the  fee  in  the  towing- 
jjaths,  but  only  such  a  use  of  the  soil,  or  an  ease- 
ment, as  was  necessary  for  the  purposes  of  the 
navigation.  Badger  v.  Simth  yorltshire  Bail- 
way  and  Birer  Bun  Aatigation  Gnnpanyy  1 
El.  k  El.  347  ;  28  L.  J.,  Q.  B.  118 ;  5  Jur.,  N.  S. 
459 ;  32  L.  T.,  O.  S.  207  ;  7  W.  R.  130— Ex.  Ch. 

Preventing  Sale  of  Land  —  Legality.] — ^An 
agreement  between  the  vendor  and  vendee  in  a 
conveyance  of  land,  after  setting  out  the  parcels, 
pi-oviding  *'  that  any  distance  which  may  remain 
westwaixily  to  J.  street  shall  never  be  hereafter 
sold,  but  left  for  the  common  benefit  of  both 
parties,  and  their  successors,"  does  not  create  a 
servitude  in  contravention  of  any  rule  of  law, 
but  creates  an  equity  binding  on  the  successor 
in  estate  of  the  vendor,  so  that  the  person  who 
has  the  estate  of  the  original  vendee  is  entitled 
to  come  into  a  court  of  equity  for  its  assistance 
to  remove  a  structure  placed  on  such  land. 
McLean  v.  McKay,  5  L.  R.,  P.  C.  327  ;  29  L.  T. 
352  ;  21  W.  R.  798. 

User  of  Beads.]— By  a  deed  of  partition  of  a 
freehold  estate  between  S. .  and  P.,  portions  of 
the  estates,  which  were  laid  out  for  roads,  were 
conveyed  to  S.  in  fee,  and  he  covenanted  with 
P.,  his  heirs  and  assigns,  that  P.,  his  heirs  and 
assigns,  and  all  owners  and  occupiers  for  the 
time  being  of  all  or  any  parts  of  the  lands  limited 
to  P.,  and  of  the  house  to  be  built  thereon, 
should  at  all  times  for  ever  thereafter  have  right 
of  passage  over  the  roads,  which  was  given  in 
the  most  ample  terms,  and  also  the  full  use  and 
enjoyment  of  the  roads  in  as  full,  free,  complete, 
and  absolute  manner  to  all  intents  and  purposes 
whatsoever  as  if  they  were  public  roads.  Thirty 
years  afterwards,   the  occupiers  of    houses  on 
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these  Unds  of  P.  applied  to  a  gas  company  to 
supply  them  with  gas,  and  the  company  pro- 
ceeded to  lay  down  pipes  for  the  purpose  in  the 
above  roads.  It  was  admitted  under  the  com- 
pany's act  this  would  have  been  lawful  if  the 
roads  had  been  public  roads.  The  devisees  of  S, 
filed  a  bill  in  equity  to  restrain  the  company 
from  interfering  with  the  roads.  The  Master  of 
the  Rolls  having  dismissed  the  bill : — Held,  that 
the  bill  had  rightly  been  dismissed,  for  that  the 
covenant  entitled  the  occupiers  to  the  same  use 
of  the  roads  for  the  purpose  of  obtaining  gas 
afi  if  they  had  been  public  roads.  Sclhy  v. 
f^rifstal  PalaceGa9CaM2fany,  4  De  G.,  F.  k  J.  246. 

Bight  of  Sepair  yetted  in  Owner  of  Dominant 
Tenfiment.] — ^By  an  indenture,  executed  by  both 
parties,  A.  conveyed  to  B.  in  fee  land,  *'  subject, 
nevertheless,  to  the  joint  ownership  and  right  to 
the  use  by  A.  and  the  owners  and  occupiers  for 
the  time  being  of  certain  adjoining  land  as  then 
enjoyed  by  him  or  them,  but  no  further  or  other- 
wise, of  the  drain  running  through  or  laid  in  the 
land  conveyed  and  the  course  and  direction  of 
which  was  delineated  on  a  plan  in  the  margin  of 
the  deed,  and  subject  to  the  right  of  A.  and  the 
occupiers,  &c.,  at  all  reasonable  times  to  enter 
upon  the  land  thereby  conveyed  for  the  purpose 
of  repairing  the  drain  and  laying  or  replacing 
pipes  therein."  A  local  board  of  health,  under 
11  &  12  Vict.  c.  63,  s.  49,  after  the  conveyance, 
constructed  a  new  sewer  (in  lieu  of  the  old  one, 
into  which  the  drain  discharged  the  sewerage 
from  A.  and  B.'s  premises),  at  a  lower  depth ; 
and  A.  thereupon  lowered  the  drain  between  two 
and  three  feet  and  put  fresh  pipes  (but  in  the 
course  of  the  old  drain),  in  order  to  adapt  it  to 
the  new  sewer.  B.  having  brought  an  action  of 
trespass  : — Held,  that  the  effect  of  the  deed  exe- 
cuted by  both  parties  was  either  to  create  a 
tenancy  in  common  in  the  drain  between  them 
or  only  an  easement  in  A.,  t^iit  that,  in  either 
view,  A.  had  done  no  more  than  he  had  the  right 
to  do.  FinliMon  v.  Porter,  10  L.  R.,  Q,  B.  188 ; 
44  L.  J.,  Q.  B.  56  ;  32  L.  T.  391. 

User  of  Easement.] — When  an  easement  to 
land  has  been  granted,  the  use  of  that  easement 
will  be  restricted  to  a  reasonable  use  for  the  pur- 
pose of  the  land  in  the  cosdition  in  which  it  was 
when  the  grant  was  made.  Wood  v.  Sfivndtn'g, 
10  L.  R,,  Ch.  582.  AflSrming  44  L.  J.,  Ch.  514  ;  32 
L.  T.  363;  23  W.  R.  514. 

A  lease  contained  a  demise  of  a  house  and 
grounds,  together  with  the  free  passage  and  nin- 
ning  of  water  and  soil  in  and  to  the  existing 
cesspool,  and  in  and  through  all  the  drains  then 
constructed  or  thereafter  to  be  constructed 
through  the  adjoining  property  of  the  lessor. 
The  cesspool  was  on  such  adjoining  property. 
The  lease  also  contained  a  stipulation  against  the 
enlargement  of  the  house  or  the  erection  of  new 
buildings,  without  the  consent  of  the  lessor. 
The  lessee  subsequently  purchased  the  reversion, 
the  conveyance  of  which  contained  a  similar 
grant  of  the  right  of  drainage,  and  shortly  after- 
wards considerably  enlarged  the  house  : — Held, 
that  the  right  of  drainage  given  by  the  lease  had 
reference  to  the  house  in  its  then  existing  state, 
and  could  not  be  extended  so  as  to  allow  the 
whole  of  the  drainage  from  the  enlarged  house 
to  flow  into  the  cessix)ol.    lb, 

Conntermandable  or  Bevocable.] — If  .a  party 


seised  of  land  gi-ants  to  another  by  parol  an  ease- 
ment therein,  the  grtmt  is  conntermandable  at 
any  time,  so  long  as  the  licence  remains  execu- 
tory on  the  part  of  the  grantee  ;  if  it  is  executed,, 
and  the  grantee  has  incurred  any  expense  there- 
by, it  is  otherwise.  Willis  v.  Harrison,  4  M.  & 
W.  538  ;  2  Jur.  1019. 

If  a  party  seised  of  land  grants  to  another  by 
parol  an  easement  therein,  and  subsequently 
disposes  of  the  land  itself  to  a  third  person,  the 
right  to  the  easement  is  instantly  put  an  end  to, 
and  the  grantee,  by  exercising  the  same,  will 
render  himself  liable  to  an  action  at  the  suit  of 
the  purchaser.    Jb, 

In  order  to  make  the  grantee  a  wrong-doer  in 
the  above  case,  he  is  not  entitled  to  notice  from 
the  purchaser  of  the  change  of  ownership  in  the 
soil,  as  that  is  a  fact  which  he  is  obliged  to  know 
at  his  peril.    lb. 

A  verbal  licence  is  not  sufficient  to  confer  an 
easement  of  having  a  drain  in  the  land  of  another 
to  convey  water,  and  such  licence  may  be  re- 
voked, though  it  has  been  acted  upon.  Cocker 
V.  Cowper,  1  C,  M.  &  R.  418  ;  5  Tyr.  103. 

6.  Abandonment,   Suspension,   or  Ex- 
tinguishment OF. 

ITon-nser.] — Whether  mere  non-user  of  a  right 
amounts  to  an  abandonment  of  the  right  will 
depend  upon  the  circumstances  which  caused 
the  non-user.  Ward  v.  Ward,  7  Ex.  838  ;  21 
"Li,  J.,  Ex.  334. 

Mere  non-user  for  less  than  twenty  years  of  a. 
privilege  or  of  an  easement  to  discharge  foul 
dye-'v\Titer  into  a  stream  is  not  in  itself  a  proof 
of  abandonment,  which  is  a  conclusion  to  be 
drawn  from  all  the  circimistances ;  amongst 
which  the  lying  by,  and  permitting  .others  to- 
incur  expense  in  preparing  to  do  that  which,, 
if  continued  iminterruptedly  for  twenty  years^ 
'  would  destroy  the  casement,  is  a  fact  of  great  im- 
I  pprtance.  Crossley  v.  Light oioler,  3  L.  R.,  Eq.  279^ 

Acqidsition  of  Adverse  Bights.] — Actual 


disuser  of  an  easement  for  twenty  years,  during^ 
which  others  have  acquired  adverse  rights,  de^ 
stroys  the  right  to  the  easement.  Where  there  is^ 
a  prescriptive  right  to  a  riparian  easement,  the- 
user  which  originated  the  right  must  also  be  its. 
measure,  and  the  casement  cannot  be  enlarged 
to  the  prejudice  of  any  other  person.  S,  C,  on 
appeal,  36  L.  J.,  Ch.  584  ;  2  L.  R.,  Oh,  478. 

Time  of— Evidence.] — Where,  on  the  trial 


of  an  indictment  for  driving  a  carriage  along 
and  thereby  obstructing  a  public  footway  through 
a  narrow  lane,  the  question  was,  whether  the 
defendant's  private  right  of  carr.age  way,  pre- 
ceding the  public  user  and  inconsistent  there- 

;  with,  had  been  released  or  abandoned,  and  the 
jury  was  directed  that  no  interruption  by  the 
public  for  a  less  period  than  twenty  years  could 
destroy  the  private  right,  a  new  trial  for  mis- 
direction was  granted,  after  vcnlict  for  the 
defendant.    Itcg.  v.  Chorley,  12  Q.  B.  516. 

In  such  a  case  (no  actual  intciTuption  for 
twenty  years  being  proved),  it  is  not  so  much 
the  duration  of  the  cesser  to  use  the  private 

1  easement,  as  the  nature  of  the  act  done  by  the 
grantee  of  such  easement,  or  of  the  adverse  act 
acquiesced  in  by  him,  and  the  intention  in  him 

'  which  either  the  one  or  the  other  indicates,  that 

1  is  material  for  the  consideration  of  the  jur}-.  lb,. 
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Semble,  if  an  easement  is  disused  for  a  time 
sufficient  to  bar  the  right  of  resumption  as 
against  parties  acting  on  the  assumption  of 
abandonment,  unless  there  are  some  acts  on 
4Buch  assumption,  and  unless  other  persons  have 
«x))cnded  money  on  the  faith  of  the  right  hav- 
ing been  abandoned,  the  right  continues,  and  is 
merely  suspended,  and  may  be  resumed.  Cook 
V.  Bath  (^Jdayor,  ^v.),  18  L.  T.  123. 

Vnitj  of  PoitMiion.] — Unity  of  iK)S8ession 
has  the  effect  of  suspending  an  easement,  but 
-does  not  extinguish  a  pi'escription.  Canham  v. 
Fisk,  1  Price's  P.  C.  148. 

The  enjoyment  of  an  easement  as  of  right  for 
twenty  (or  forty)  years  next  before  the  com- 
mencement of  the  suit  within  2  L  Z  Will.  4, 
c.  71,  means  a  continuous  enjoyment  as  of  right, 
for  twenty  (or  forty)  years  next  before  the  com- 
mencement of  the  suit,  of  the  easement  as  an 
easement,  without  interruption  acquiesced  in  for 
a  year,  and  such  right  is  defeated  by  unity  of 
possession  during  all  or  part  of  the  period  of 
enjoyment,  though  such  unity  of  possession  has 
its  inception  after  the  completion  of  the  twenty 
<or  f ortv)  years.  BtU t Uh  ill  or  Bath  Uh  ill  v.  Reed, 
18  C.  B.  696 ;  25  L.  J.,  C.  P.  290. 

An  easeihent  is  suspended  as  long  as  the  same 
person  having  a  term  of  years  in  the  land  a  qud, 
and  a  fee-simple  in  the  land  in  qnft,  is  in  posses- 
sion of  both :  but  it  revives  on  a  cessation  of  the 
unity  of  possession,  though  the  change  of  posses- 
sion is  not  accompanied  with  an  alienation  of 
the  whole  of  either  of  the  estates.  Thoituu  y. 
Thomas,  2  C,  M.  &  R.  34  ;  1  Gale,  61  ;  5  Tyr.  804. 

In  1796,  S.  was  seised  in  fee  of  a  farm  and 
also  of  an  estate  for  life  in  a  moor.  In  1822,  S. 
and  the  tenant  in  remainder  joined  in  a  convey- 
ance of  the  moor  to  C.  in  fee,  that  he  might  be 
tenant  to  the  praecipe  for  the  purpose  of  suffer- 
ing a  recovery  in  order  to  create  a  mortgage 
term,  but  no  recovery  was  suffered.  In  1827, 
S,  became  bankiTipt,  and  by  subsequent  convey- 
ances his  interest  in  the  moor  vested  in  the 
•defendant,  and  his  interest  in  the  farm  vested  in 
the  plaintiff.  8.  always  occupied  the  farm  by 
his  tenants,  who  had  enjoyed  without  interrup- 
tion the  right  of  depasturing  their  cattle  on  the 
moor.  In  1856,  the  defendant  distrained  the 
plaintiff^s  cattle,  damage  feasant,  when  the 
plaintiff  claimed  the  right  of  common  by  enjoy- 
ment as  of  right,  for  the  respective  pcriocls  of 
sixty  and  thirty  years  mentioned  in  the  2  &  3 
Will.  4,  c.  71  : — Held,  first,  that  there  was  no 
unity  of  seisin  to  extinguish  the  easement  or 
prevent  its  existence.  Warhurton  v.  Parke,  2 
H.  &  N.  64  ;  26  L.  J.,  Ex.  298. 

Held,  secondly,  that  the  title  to  the  tenements 
was  such  that  there  could  not,  in  point  of  law, 
have  been  an  enjoyment  of  the  right  of  common 
for  the  period  of  sixty  years  as  of  right ;  for 
S.  being  owner  in  fee  of  the  farm,  and  also 
tenant  for  life  and  occupier  of  the  common,  the 
rights  of  the  tenants  of  the  farm  over  the  com- 
mon were  derived  from  him,  and  as  he  could  not 
have  an  enjoyment  as  of  a  right  against  himself 
within  the  meaning  of  the  statute,  so  neither 
-could  his  tenants.    lb. 

To  an  action  of  trespass  on  land,  the  defen- 
dant pleaded,  that  for  twenty,  thirty,  forty,  and 
sixty  years,  he  and  the  occupici's  of  a  mill  had 
(as  an  easement)  gone  on  the  land  to  repair  the 
banks  of  a  stream  which  flowed  to  the  mill.  It 
appeared  that  within  forty  years  B.  had  been 


lessee  of  the  mill  under  one  landlord  and  of  the 
land  under  another  : — Held,  that  this  was  such 
a  unity  of  possession  as  prevented  his  having  an 
casement  on  the  land.  Clai/  v.  Tharkrah  or 
Shackeray,  9  C.  &  P.  47  ;  2  M.  &  Rob.  244. 

Held,  also,  that  this  unity  of  possession  need 
not  be  specially  replied ;  and  tnat,  without  a 
special  replication  under  the  2  &  3  Will.  4,  c  71, 
s.  6,  the  lease  of  the  land  to  B.  and  letters 
written  by  B.  while  lessee  of  the  mill,  and 
before  he  became  lessee  of  the  land,  were  re- 
ceivable in  evidence.    Ih, 


Ei^oyment  as  of  Bight]— Held,  also. 


that  B.'s  lease  of  the  land  having  expired  more 
than  thirty  years  ago,  the  acts  of  the  occupiers 
of  the  mill  in  repairing  the  banks  ever  since 
that  time,  without  any  leave  asked  by  them,  or 
any  notice  from  the  other  side  of  any  adverse? 
claim,  must  be  taken  to  be  done  as  a  right.  Ih. 
The  enjoyment  of  an  easement  of  right  for 
twenty  years  next  before  the  commencement  of 
the  suit,  ^Wthin  2  &  3  WiU.  4,  c.  71,  means  a 
continuous  enjoyment  as  of  right,  for  the  twentj' 
years  next  before  the  commencement  of  the  suit, 
of  the  easement  as  an  easement,  without  inter- 
ruption, acquiesced  in  for  a  year.  It  is  therefore 
defeated  by  unity  of  possession  during  all  or 
part  of  the  twenty  years  ;  and  such  unity  of 
possession  need  not  be  specially  rcpUed  under 
the  5th  section.  Onley  v.  (rardiner,  4  M.  &  W. 
496;  1  H.  &H.  381. 


Beyeranoa  on  Salo.] — When  the  owner  of 


two  tenements  sells  and  convevs  one  for  an  abso- 
lute  estate  therein,  he  puts  an  end  by  contract 
to  any  relation  which  he  had  himself  created 
between  the  tenement  so  sold  and  the  adjoining 
tenement,  and  discharges  the  tenement  so  sold 
from  any  burthen  imposed  upon  it  during  his 
joint  occupation  ;  and  the  condition  of  such 
tenement  is  thenqpforth  determined  by  the  con- 
tract of  alienation,  and  not  by  the  previous  user 
of  the  vendor  during  such  joint  ownership. 
S%ffield  V.  Brown,  4  De  G.,  J.  &  S.  185 ;  33  L. 
J.,  Ch.  249. 

Abolition  of  Sorriont  Tenement] — ^An  ease- 
ment to  take  water  to  fill  a  canal  ceases  when 
the  canal  no  longer  exists.  National  Ovaranteed 
Marine  Company  v.  Donald,  4  H.  &  N.  8  ;  28 
L.  J.,  Ex.  185. 

Award  by  Incloinro  Commiefionert.] — To  an 

action  for  entering  a  close  the  defendant  justi- 
fied under  a  custom  for  the  inhabitants  of  a 
parish  to  take  water  from  a  well  in  the  plain tiff*s 
close,  and  provwi  a  continuous  use  of  the  well 
by  the  inhabitants.  It  was  also  proved  that.,  in 
1809,  the  close  was  allotted  to  the  plaintiff  under 
an  inclosure  act,  which  incorporated  the  41  Geo. 
3,  c.  109,  8.  10  of  which  empowers  the  commis- 
sioners to  set  out  roads,  ways,  and  watering 
places  ;  and  by  s.  11,  all  ways  which  are  not  sc» 
set  out  are  to  be  extinguislied.  Sect.  14  directs, 
that  the  allotments  are  to  be  in  lieu  of  all  rights 
of  common  and  all  other  rights  to  which  the 
allottees  were  entitled,  and  enacts  that,  after 
making  the  award,  all  rights  of  common,  and  all 
rights  whatsoever  intended  by  the  local  act  to  be 
extinguished,  are  to  cease.  Neither  the  local  act 
nor  the  award  contained  any  reference  to  the 
well,  or  to  any  way  to  it,  but  the  latter  did  set 
out  certain  watering  places  and  ways  to  them : — 
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Held,  that  the  award  and  act  had  not  the  effect 
of  extinguishing  the  well,  either  directly  or  in- 
directly, by  reafton  of  the  way  to  it  being  put  an 
end  to,  and  that  the  right  claimed  was  therefore 
proved.  Jlace  v.  Ward,  7  El.  &  Bl.  384  ;  26  L. 
J.,  Q.  B.  133  ;  8  Jur.,  N.  S.  512. 

yariatUm  of  Sighta.]— When  it  is  sought  to 
establish  a  right  to  an  easement  by  user,  and  it 
appears  that  the  user  has  varied,  it  is  for  the  jury 
to  say,  whether  the  user  has  been  commensurate 
with  the  right  claimed.  Thomas  v.  Thomas j  2 
C,  M.  &  R.  34  ;  1  Gale  61  ;  5  Tyr.  804. 

Though  a  party,  having  an  casement  of  eaves 
droppings  from  a  thatch  resting  on  a  wall,  in- 
creases the  height  of  the  wall  and  the  projection 
of  the  thatch,  he  may  maintain  an  action  again^ 
a  neighbour  who  does  an  act  which  not  only  pre- 
vents the  enjoyment  of  the  extended  easement, 
but  which  would  also  interrupt  it  if  existing 
within  its  proper  limits.    lb. 

Vnder  Artisani'  Bwellingi  Act,  1875.]— ^p 
Abtizaxs. 


6.  Pleadinos  and  Evidence. 

Entirety  of  Bighta.] — ^AU  prescriptions  are  in 
their  nature  entire,  and  when  they  are  pleaded, 
the  adverse  party  cannot  deny  a  part  only,  but 
must  either  demur  to  or  traverse  the  whole. 
Morewood  v.  Wood,  4  T.  R.  157. 

A  party  in  pleading  may  prescribe  for  less 
than  he  is  entitled  to  claim.  Tewkenhury 
^Bailiffs,  ^r.)  v.  JJricknriL  1  Taunt.  142. 

A  prescription  to  enter  and  dig  for  minerals, 
making  compensation,  is  an  entire  prescription, 
and  will  not  support  the  affirmative  of  an  issue 
taken  upon  a  plea  justifying  imdcr  a  prescrip- 
tion to  enter  and  dig  for  minerals,  omitting 
the  qualification  as  to  making  compensation. 
Paddoelt  v.  Forrester,  3  M.  &  G.  903 ;  3  Scott, 
N.  R.  715  ;  1  D.,  N.  S.  627  ;  11  L.  J.,  C.  P.  107. 

But  in  a  plea  stating  such  prescription  cor- 
rectly, it  is  not  necessary  to  allege  that  compen- 
sation has  been  made  or  tendered.    Ih, 

In  an  action  by  a  reversioner  for  widening  a 
channel  or  watercourse  in  a  close  in  the  occupa- 
tion of  his  tenant,  the  defendant  pleaded  a  pre- 
scriptive right,  enjoyed  for  twenty  years  and 
upwards,  as  of  right,  and  without  interruption, 
by  the  occupiers  of  a  certain  close,  to  a  water- 
course, and  also  a  right  to  enter  for  the  purpose 
of  cleansing  and  scouring  the  same,  when  neces- 
sary, as  appurtenant  to  the  said  close.  The 
replication  traversed  the  right  to  the  water- 
course, and  the  right  to  enter  for  the  purpose  of 
cleansing  and  scouring : — Held,  that  the  right  to 
the  watercourse,  and  the  right  to  scour  and 
cleanse,  constituted  one  entire  right,  and  con- 
sequently that  such  right  was  properly  put  in 
issue  in  its  endrety.  Peter  v.  Daniel,  5  C.  B. 
568  ;  6  D.  &  L.  501  ;  17  L.  J.,  C.  P.  177  ;  12  Jur. 

mi. 


Pleading  Speeially.] — Whoever  pleads  an  ease- 
ment must  plead  it  specially.  Jfaivkins  v. 
Wallfg,  2  Wils.  173. 

In  an  action  for  obstructing  the  plaintiff  in 
the  enjoyment  of  an  easement,  he  must  shew,  in 
his  d(>claration,  that  the  obstruction  was  in  the 
place  wherein  the  plaintiff  is  entitled.  Thus, 
when  a  declaration  alleged  a  right  to  take  water 
at  a  cistern,  and  complained  that  the  defendant 


wrongfully  locked  up  a  door  leading  to  it,  and 
thereby  prevented  the  plaintiff  from  asing  the 
cistern,  issue  having  been  taken  on  the  right  to 
take  water,  judgment  was  ari-ested  after  veixiict 
for  the  plaintiff,  because  non  constat  that  he  had 
any  right  to  go  through  the  door-way  in  ques- 
tion, although  a  veixlict  found  that  he  had  a 
right  to  take  water.  Trblnttt  v.  Se-Ibi/,  6  A.  &  E. 
786  ;  IS.Sc  P.  710  ;  W,  W.  &  D.  312  ;  1  Jur.  309. 

Amendmenta.] — Where  a  party  who  is  entitled 
to  a  limited  right  exercises  it  in  excess,  so  as  to 
cause  a  nuisance,  or  create  a  right  of  action  en- 
tire in  its  nature  (as  where  a  window  or  a  drain 
is  enlarged  or  applied  to  other  purposes  than 
originally  authorized),  as  the  entire  nuisance 
may  be  abated,  an  action  for  an  obstruction  of 
the  original  right  of  easement  cannot  be  main- 
tained, until  its  exercise  has  been  reduced  within 
its  original  limits ;  and  if  an  action  is  brought 
for  the  obstruction,  in  which  the  right  is  alleged 
acconling  to  its  enlarged  exercise,  and  the  decla- 
ration is  not  supported  by  the  proof,  on  a  traverse 
of  the  right  as  laid,  an  amendment  will  not  be 
allowed,  as  the  effect  would  be  to  evade,  and  not 
to  determine  the  question  really  in  controversy 
between  the  parties.  Cawkwell  v.  Russell,  26  L. 
J.,  Ex.  34. 

Action  for  nuisance.  Plea,  prescription  for  an 
easement.  The  plea  must  distinctly  shew  that 
the  right  claimed  is  an  easement,  otherwise  the 
plea  is  bad,  and,  if  not,  the  defect  is  not  cured 
by  verdict.  Flight  v.  Thomus,  2  P.  &  D.  531 ;  10 
A.  &  E.  590  ;  7  D.  P.  C.  741  ;  3  Jur.  822. 

DlYifible  Issnei.] — Under  a  canal  act,  mill- 
owners  within  a  specified  distance  of  the  canal 
were  entitled  to  use  the  water  for  the  purpose  of 
condensing  the  steam  used  for  working  their  en- 
gines.  In  an  action  against  such  a  mill-owner, 
the  declaration  charg^  tha^  he  abstracted  more 
water  than  was  sufficient  to  supply  the  engine 
with  cold  water  for  the  purpose  of  condensing 
the  steam,  and  that  he  applied  the  water  to 
other  and  different  purposes  than  condensing 
steam.  The  plea  alleged  an  user  by  him,  as 
occupier  of  the  mill,  of  the  water  as  of  right  and 
without  interruption  for  twenty  years  for  other 
purposes  than  condensing  steam,  to  wit,  for  the 
purpose  of  supplying  the  boiler  of  the  engine, 
and  of  generating  steam  for  working  the  engine, 
and  of  supplying  a  certain  cistern,  to  wit,  a  cis- 
tern on  the  roof  of  a  certain  engine-house.  The 
evidence  was,  that  he  was  the  occupier  of  two 
mills,  adjoining  to  each  other  and  occupied 
together,  each  having  a  separate  steam-engine. 
The  old  mill  was  erected  in  1823,  since  which 
time  he  had  used  the  water  from  the  canal  for 
twenty  years  for  the  purposes  mentioned  in  the 
plea  in  respect  of  the  old  mill.  The  new  mill 
was  built  in  1829,  and  the  water  had  been  used 
for  less  than  twenty  years  in  respect  of  that  mill. 
There  was  no  cistern  on  the  roof  of  any  engine- 
house,  but  there  were  various  cisterns  in  and 
about  the  engine-house  in  the  old  mill  through 
which  the  water  passed.  The  jury  found  that 
the  two  buildings  formed  one  mill,  and  that  there 
had  been  a  twenty  years'  user  as  of  right  by  the 
defendant : — ^Held,  that  the  issue  was  di\isible, 
and  that  he  was  entitled  to  have  the  verdict  en- 
tered for  him,  except  as  to  the  supplying  a  cistern 
on  the  roof  of  the  engine-house,  as  to  which  the 
plaintiff  was  entitled  to  enter  a  verdict  with 
nominal  damages.    Jlochdale  Caiml  Company " 
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Radcliffe,  18  Q.  B.  287 ;  21  L.  J.,  Q.  B.  297  ;  16 
Jnr.  1111. 

Held,  also,  that  the  plea  was  bad,  as  the  com- 
pany bad  no  right  to  grant  the  water  for  other 
purposes  than  for  condensing  steam,  and  that  no 
Huch  right  could  consequently  be  inferred  from  a 
twenty  years*  user  by  the  defendant.    lb. 

Evidence.] — ^Where  rights  are  claimed  by  pre- 
scription, the  jury  ought  to  be  directed,  that 
from  modem  usage  they  are  warranted  in  pre- 
suming that  the  right  claimed  is  immemorial, 
unless  they  arc  satisfied  of  the  contrary  by 
other  evidence.  Jenhins  v.  Harvey,  1  C,  M.  & 
R.  877  ;  1  Gale,  23  ;  5  Tyr.  326.  And  see  S.  C, 
2  C.  M.  &  R.  383. 


Time  of  ITier.] — A  plea  of  prescription  is 


supported  if  the  party  proves  a  right  more  ex 
tensive  than  that  pleaded  :  but  the  right  proved 
must  be  of  such  a  nature  that  it  may  compre- 
hend the  right  pleaded.  Bailey  v.  Ajfpleyardj 
3  N.  &  P.  257  ;  8  A.  &  E.  161  ;  1  W.,  W.  &  H. 
208 ;  2  Jur.  872. 

A  plea  of  forty  or  twenty  years'  user  is  not 
supported  by  proof  of  user  from  a  period  of 
fifty  years  before  the  commencement  of  the 
action  down  to  within  four  years  of  it ;  and  if 
the  evidence  goes  no  further,  there  is  no  case  for 
the  jury.  ParJte  v.  Miteludl,  11  A.  &  E.  788  ;  3 
P.  &  D.  655  ;  4  Jur.  915. 

In  a  plea  of  forty  years*  user,  it  is  sufficient  to 
allege  this  user  to  have  been  before  the  com- 
mencement of  the  suit ;  it  is  not  necessary  to 
allege  it  to  have  been  before  the  time,  when,  &c. 
Wright  v.  Williams.  1  M.  &  \V.  77  ;  1  Tyr.  &  G. 
375  ;  1  Gale,  410. 

To  such  a  plea,  a  replication  of  a  life  estate 
still  existing  is  no  answer,  unless  it  shews  that 
the  reversion  expectant  on  such  estate  is  in  the 
plaintiff.     Ih. 

A  plea  alleging^  an  easement  enjoyed  for 
twenty  years,  must  state,  in  the  words  of  s.  5, 
that  the  enjoyment  was  had  as  of  right.  JloU 
ford  V.  Ilankinsm,  5  Q.  B.  584  ;  D.  &  M.  473. 

An  enjoyment  as  of  right  for  thirty  years  next 
before  the  commencement  of  an  action  may  be 
proved  by  shewing  that  the  party  has  enjoyed 
for  several  periods,  amounting  together  to  thirty 
years  ;  and  that,  during  the  whole  time  between 
•such  periods,  and  between  the  last  of  them  and 
the  action  (if  such  period  intervened),  the  estate 
over  which  the  right  has  been  exercised  was  in 
the  hands  of  a  tenant  for  life.  Clayton  v. 
Corby,  2  Q.  B.  813  ;  2  G.  &  D.  174. 

Pleas  of  twenty  and  forty  years'  user  respec- 
tively, under  2  &  3  Will.  4,  c.  71,  are. not  sup- 
ported by  proof  of  user  for  forty  years  and 
upwards,  before  the  commencement  of  the 
action,  to  within  fourteen  months  of  it.  Some 
act  of  user  must  be  shewn  to  have  been  exer- 
cised in  the  year  in  which  the  action  is  brought. 
lAUve  V.  Carpenter^  6  Ex.  825 ;  20  L.  J.,  Ex. 
374  ;  15  Jur.  883. 


Extent  of  Eights.]— To  an  action  for 


polluting  a  stream,  and  impregnating  it  with 
noxious  substances,  whereby  the  plaintiff  was 
unable  to  drink  the  water,  defendant  pleaded  an 
immemorial  right  to  use  the  water  of  the  stream 
for  the  purposes  of  his  trade  of  a  tanner  and 
fcllmonger,  and  returning  it  polluted  to  the 
stream  when  so  used,  and  also  prescriptive  right 
for  twenty  and  forty  years  respectively.    The  j 


plaintiff  new  assigned  that  he  sued  not  only  for 
the  grievances  in  the  pleas  admitted  and  at- 
tempted to  be  justified,  but  for  that  the  defen- 
dant committed  the  grievances  over  and  above 
what  the  defences  justified.  At  the  trial,  it  ap- 
peared that  the  defendant  and  his  father  and 
grandfather  had  for  a  long  series  of  years  carried 
on  the  business  of  tanners  at  the  place  in  ques- 
tion, using  the  water  of  the  stream  as  they 
wanted  it ;  but  that,  within  the  last  twelve 
years,  the  tannery  business  had  been  enlarged, 
and  the  business  (and  consequently  the  pollu- 
tion of  the  stream)  increased  fourfold.  Without 
leaving  anything  to  the  jury,  the  judge  ruled 
that  the  defendant  was  entitled  to  a  verdict  on 
all  the  issues  except  the  first  and  second  : — 
Held,  that,  whether  the  pleas  were  to  be  under- 
stood as  claiming  an  immemorial  or  a  prescrip- 
tive right,  not  Hmited  to  the  purposes  of  the 
tannery,  or  the  more  limited  right  to  use  the 
water  for  the  purposes  of  the  business  as  carried 
on  more  than  twenty  years  ago,  the  verdict  was 
not  warranted  by  the  evidence.  Moore  v.  Webb, 
1  C.  B.,  N.  S.  673. 

The  plaintiff  and  the  defendant  occupied  con- 
tiguous portions  of  land.  For  more  than  forty 
years,  and  as  far  back  as  living  memory  went, 
the  occupiers  of  the  plaintiff's  land  had  been  in 
the  habit  of  passing  over  the  defendant's  land  to 
a  brook  which  lay  on  the  other  side  of  that  laud, 
and  of  damming  up  the  brook,  when  necessarj', 
80  as  to  force  the  water  into  an  old  artificial 
watercourse  which  ran  across  the  defendant's 
land  to  the  plaintiff's  land.  They  did  this  for 
the  purpose  of  supplying  their  cattle  with  water, 
whenever  they  wanted  the  water,  except  when 
the  owners  of  the  defendant's  land  used  the 
water,  as  they  did  at  certain  seasons  of  the  year, 
for  irrigation  : — Held,  that,  u|>on  this  evidence, 
the  jury  was  warranted  in  inferring  an  user,  as 
of  right,  by  the  occupiers  of  the  plaintiff's  land, 
of  the  easement  on  the  defendant's  hind,  and, 
that  for  the  interruption  of  such  easement,  the 
plaintiff  might  maintain  an  action  against  the 
defendant.    BecJttm  v.  Wrate,  5  El.  &  Bl.  986. 

In  an  action  for  cutting  lines  of  the  plaintiff, 
and  throwing  down  the  linen  thereon  hanging, 
the  defendant  pleaded  that  he  was  possessed  of 
a  close,  and  because  the  linen  was  wrongfully  in 
and  upon  the  close  he  removed  it.  Replication, 
that  E.,  being  seised  in  foe  of  the  close  and  of 
a  messuage  with  the  appurtenances  contiguous 
to  it,  conveyed  to  H.  the  messuage,  and  all  the 
easements,  liberties,  privileges,  &c.,  to  the  mes- 
suage belonging,  or  thereii\ith  then  or  of  late 
used  ;  that,  before  and  at  the  time  of  such  con- 
veyance, the  tenants  and  occupiers  of  the  mes- 
suage used  the  easement  of  fastening  ropes  to 
the  messuage,  and  across  the  close  to  a  wall  in 
the  close,  in  onlcr  to  hang  linen  thereon,  and  of 
hanging  linen  thereon  to  dry,  as  often  as  they 
should  have  occasion  so  to  do,  at  their  free  will 
and  pleasure  ;  and  *  that  the  plaintiff,  being 
tenant  to  H.  of  the  messuage,  did  put  up  the 
linens  : — Held,  that  proof  of  a  privilege  for  the 
tenants  to  hang  lines  across  the  yard  for  the 
purpose  of  diying  the  linen  of  their  own 
families  only,  did  not  support  the  alleged  rights 
Drewell  v.  Toiler,  3  B.  &  Ad.  735. 


User  short  of  Thirty  Tears.] — Although, 


by  2  &  3  Will  4,  c.  71,  s.  6,  no  presumption  in 
favour  of  the  claim  is  to  be  derived  from  a  user 
short  of  thirty  years,  the  statute  does  not  take 
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from  such  shorter  user  its  weight  as  collateral 
evidence  of  a  grant.  Ilanmer  v.  Chance,  34 
L.  J.,  Ch.  413  ;  II  Jur.,  N.  S.  397  ;  12  L.  T.  163 ; 
13  W.  R.  666. 


II.    PHIVATE    WAYS. 

I.  By  Grant  and  ResebvatIon. 

a.  •  Particular  Befloription. 

Kinisg  Property— ''Free  and  Conyenient 
'W'ay.'*] — Under  the  grant  of  a  free  and  oon- 
Ycnient  way  for  the  pur|X)8e  of  carrying  coals 
(among  other  articles),  the  grantee  has  a  right 
to  lay  a  framed  waggon- way.  ScnhouMe  v. 
ChrUtian,  I  T.  R.  660. 

Under  a  grant  of  a  way  from  A.  to  B.  in, 
through,  and  along  a  particular  way,  the  grantee 
is  not  justified  in  making  a  transverse  road 
across  the  same.    lb. 


It 


Waggon  or  Cart  Eoad."]— H.,  being  the 
owner  of  certain  land  and  the  mines  thereunder, 
by  indenture  conveyed  the  surface  to  C. :  but  he 
excepted  and  reserved  a  "  waggon  or  cart  road  " 
of  the  width  of  eighteen  feet,  to  be  at  all  times 
thereafter  kept  in  repair  at  his  own  costs  and 
charges  : — Held,  that  these  words  would  not 
enable  H.  to  lay  down  a  railroad  or  tramway  for 
the  carriage  of  coals  raised  from  neighbouring 
collieries  belonging  to  him.  Bidder  v.  Karth 
Staffordshire  Mailicay  dntipany,  4  Q.  B.  D. 
412  ;  48  L.  J.,  Q.  B.  248  ;  40  L.  T.  801  ;  27  W.  R. 
540— C.  A. 

"Pnll  and  Biifflcient"J— By  a  lease  of 

mines  the  lessees  were  authonzed  to  take  and 
use  **  full  and  sufficient  rail  and  other  ways, 
paths,  and  passages  to  and  for  the  said  lessees 
and  their  agents,  servants,  and  workmen,  or 
others,"  to  carry  away  **  all  or  any  of  the  coal, 
cannel,  slack,  iron,  and  ironstone,  the  produce  of 
the  mines  tiiereby  demised,  or  any  other  mines  :  " 
— Held,  that  the  lessees,  by  virtue  of  this  clause, 
might  la  J  down  a  railway  for  the  carriage  of 
coals  raised  by  them  from  the  pits  of  adjoining 
collieries  worked  by  them,  and  that  they  were 
not  restricted  to  using  the  railway  for  the  car- 
riage of  coals  raised  by  or  through  the  pits  of 
the  mines  demised  to  them  by  the  above-men- 
tioned lease.    Ih, 

Poet  and  Horse  Way.] — A  resen-ation  in  a 
lease  of  a  right  of  way  on  foot,  and  for  horses, 
oxen,  cattle,  and  sheep,  docs  not  give  any  right 
of  way  to  lead  manure.  Bmnton  v.  Hall,  1  G. 
&  D.  207  ;  1  Q.  B.  792  ;  6  Jur.  340. 

Extent  of  Grant.]— When  a  private  way  is 
granted  over  a  piece  of  land  of  stipulated  dimen- 
sions, the  grantee  is  not  entitled  to  the  use  of 
every  square  inch  of  the  surface  of  the  land  ;  all 
that  the  grant  confers  upon  him  is  a  reasonable 
enjoyment  of  the  land  as  a  road.  Clifford  v. 
Uoare,  9  L.  R.,  C.  P.  362  ;  43  L.  J.,  C.  P.  225  ; 
30  L.  T.  465  ;  22  W.  R.  828. 

By  an  indenture  of  the  17th  May,  1872,  to 
which  the  defendant  was  a  party,  A.  bought  a 
plot  of  ground  for  building  a  house,  and  power 
was  given  to  her  to  erect  as  part  a  portico  pro- 
jecting into  a  private  road  ui)on  the  west  side 
thei-eof.  By  an  indenture  of  the  2nd  August, 
1872,  to  which  also  the  defendant  was  a  party, 


another  plot  of  ground  was  conveyed  to  the 
plaintiff  with  a  right  of  way  over  the  private 
road  before  mentioned,  which  was  to  be  forty 
feet  wide  ;  and  the  defendant  covenanted  with 
the  plaintiff  that  he  had  not  "been  party  or 
privy  to  anything  "  whereby  the  premises  granted 
by  him  were  or  might  be  "  impeached,  affected 
or  incumbered  in  title,  estate  or  otherwise  how- 
soever." A.  erected  a  house  upon  the  plot  of 
ground  bought  by  her,  and  built  out  a  portico 
upon  the  west  side  ;  the  columns  of  the  portico 
stood  in  the  carriage-way  of  the  private  road  ; 
the  bases  of  the  columns  were  five  feet  in  width 
and  two  feet  in  depth  :— Held,  that,  by  the  in- 
denture of  the  2nd  of  August,  1872,  the  plaintiff 
was  entitled  only  to  the  reasonable  enjoyment 
of  a  right  of  way  over  the  private  road,  and  not 
to  the  use  of  every  square  inch  of  the  surface  of 
a  road  forty  feet  wide  ;  that  the  portico  did  not 
interfere  with  the  reasonable  enjoyment  of  the 
road  by  the  plaintiff,  that  the  defendant's  cove- 
nant had  not  been  infringed,  and  that  he  was 
not  liable  for  breach  thereof  in  an  action  at  the 
suit  of  the  plaintiff.    Ih, 

Semble,  that  if  the  plaintiff's  enjoyment  of 
the  right  of  way  over  the  private  road  had  been 
interfered  with  by  the  portico  the  defendant 
would  have  been,  within  the  meaning  of  his 
covenant,  party  and  privy  to  a  thing  which  im- 
peached, affected  and  incumbered  the  grant  of 
the  right  of  way  to  the  plaintiff,  who  might 
therefore  have  maintained  an  action  against  the 
defendant.    Ih. 


Over  Waste  Land.]— A  private  right  of 


wav  over  waste  land,  or  a  line  between  two 
points,  is  not  necessarily  a  right  over  eveiy  part 
of  the  land,  and  the  owner  of  the  soil  may  en- 
close on  each  side  of  it,  leaving  a  convenient 
way.    mnton  v.  Ilamhoro,  2  F.  &  F.  218. 

Way  abutting  on  Eoad.]— A.  granted  to 


B.  land  of  unequal  width,  described  as  abutting 
on  a  road  on  his  own  soil.  It  abutted  on  the 
broadest  part  of  the  road,  but  in  the  narrowest 
part  of  it  a  narrow  strip  of  the  grantor's  land 
intervened  between  the  road  and  the  premises 
granted: — Held,  that  the  grantor  and  those 
claiming  under  him  were  concluded  from  pre- 
venting the  grantee  from  coming  out  into  the 
road  over  this  slip  of  land.  Robert*  v.  Karr,  I 
Taunt.  495. 

ConBtmction  of  Deed.] — ^A  conveyance  to 


the  plaintiff  granted  to  him  a  right  of  wav 
through  the  gateway  of  the  vendor  (which 
opened  into  a  close  afterwards  bought  by  the 
defendant)  to  a  wicket-gate  to  be  erected  by  the 
plaintiff  at  a  given  point  into  a  piece  of  garden 
ground,  part  of  the  premises  purchased  by  the 
plaintiff.  The  plaintiff  built  a  cart-shed  on  this 
piece  of  garden  ground  close  to  the  point  where 
the  wicket-gate  was  to  be,  and  claimed  a  right  of 
carriage-way  to  it : — Held,  that  he  was  not  con- 
fined to  a  right  of  footway,  but  was  entitled  to 
a  right  of  way  for  all  purijoses.  WatU  v.  KeU 
son,  6  L.  R.,  Ch.  160  ;  40  L.  J.,  Ch.  126 ;  24  L.  T. 
209  ;  19  W.  R.  338.    Affirming  18  W.  R.  745. 

The  defendant  was  owner  in  fee  of  a  dwelling- 
house,  together  with  a  cottage  and  stable  be- 
longing to  it,  called  Roseville,  and  was  also 
ownier  in  fee  of  an  adjoin  ingfaimstcad  and  farm, 
having  a  private  road  which  led  from  a  high 
road  to  the  farm  buildings,  and  passed  close  to 
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one  side  of  the  stable  of  Roscville.  By  indenture 
of  the  let  of  May,  1860,  the  defendant  demised 
Roseville  to  H.  for  ten  years.  H.  entered  on  the 
premises,  and  built  over  the  stable  a  hay  loft, 
ivith  two  openings  towards  the  private  road, 
having  first  obtained  permission  from  the  de- 
fendant to  do  so,  and  also  permission  from  him 
and  the  then  tenant  of  the  farm  to  use  the  farm 
road  for  the  purpose  of  bringing  hay,  straw,  &c. 
to  the  loft,  that  being  the  only  access  to  the 
openings  in  the  loft.  H.  and  the  sub-tenants 
occupying  Roseville  continued  during  the  term 
to  use  the  road  up  to  May,  1870  :  at  that  time 
the  plaintiff  agreed  to  purchase  Roeeville  of  the 
defendant ;  and  by  deed  of  the  2nd  of  August, 
1870,  RoscTille  was  conveyed  by  the  defendant 
to  the  plaintiff  in  fee,  "together  with  all  .  .  . 
ways  and  rights  of  way,  .  .  .  easements,  and 
appurtenances  to  the  said  dwelling-house,  cot- 
tage, and  hereditaments,  or  any  of  them  apper- 
taining, or  with  the  same  or  any  of  them  now  or 
heretofore  demised,  occupied,  or  enjoyed,  or  re- 
puted as  part  or  parcel  of  them,  or  any  of  them, 
or  appurtenant  thereto  '* : — Held,  that  the  right 
to  use  the  farm  road  for  the  aforesaid  purposes 
passed  to  the  plaintiff  under  the  above  words. 
JCay  V.  Oxley,  10  L.  R.,  Q.  B.  360 ;  ii  L.  J.,  Q.  B. 
210 ;  33  L.  T.  164. 

In  a  lease  the  demised  premises  were  described 
as  "  all  that  plot  of  land  bounded  on  the  east 
and  north  by  newly-made  streets,  a  plan  whereof 
is  indorsed  on  these  presents,"  and  the  lessee 
covenanted  to  kerb  the  causeways  adjoining  the 
lands.  The  site  of  the  new  streets  was  marked 
as  such  in  the  plan  indorsed  : — Held,  that  this 
amounted  to  a  grant  of  a  right  of  way  along  the 
proposed  new  streets  to  the  land  demised. 
JSgpley  V.  Wflke*,  7  L.  R.,  Ex.  298  ;  41  L.  J., 
Ex.241  ;  26  L.  T.  918. 

Semblc,  if  the  ovner  of  a  house  and  land 
makes  a  formed  road  over  the  land  for  the  ap- 
parent use  of  the  house,  and  conveys  the  house 
separately  from  the  land,  with  the  ordinary 
general  words,  a  right  of  way  over  the  road  will 
IMWS.     Wattx  V.  KeUon^  Hupra, 

A  right  of  way  was  granted  by  deed  as  follows: 
— **  together  with  the  free  liberty,  use,  benefit 
and  privilege  for  A.,  his  heirs,  tenants  and  as- 
signs, with  other  the  inhabitants  of  York-house 
and  grounds  of  the  Terrace-walk,  of  the  Water- 
gate next  the  river  Thames,  he,  they,  and  every  of 
them  from  time  to  time  contributing  and  paying 
a  rateable  share  and  proportion  towards  repairing 
the  same,  with  others  who  shall  have  the  benefit 
thereof."  In  an  action  by  the  assignee  of  A. 
against  a  stranger,  for  obstructing  the  right : — 
Held,  first,  that  the  plaintiff  might  properly  de- 
scribe it  as  a  right  of  way  from  his  house,  over  a 
street  called  Buckingham-street,  through  and 
over  the  Terrace-walk,  unto  the  Water-gate, 
and  so  back  again,  the  evidence  proving  his 
right  to  use  the  Terrace-walk  at  his  pleasure. 
Dvnean  v.  Lmieh,  6  Q.  B.  904  ;  14  L.  J.,  Q.  B. 
185  ;  9  Jur.  34C. 

Held,  also,  that  the  ])rivate  right  of  way  so 
granted  was  not  extinguished  by  the  subsequent 
dedication  of  Buckingham-street  to  the  public. 
Ih. 

A.  sold  to  B.  two  dwelling-houses,  a  coach- 
house and  stables,  and  a  field,  together  with  all 
ways  usually  held,  occupied  or  enjoyed  there- 
with, with  free  liberty  of  ingress,  egress  and 
regress  for  B. ,  or  for  cattle  and  carriages,  over 
the  carriage  road  leading  to  the  dwelling-houses 


and  stables.  B.  afterwards  made  a  gate  from 
the  field  which  abutted  upon  the  carriage  road, 
into  the  road  at  an  intermediate  t)art  thereof, 
and  drove  horses  and  carriages  along  the  road 
into  the  field  and  back  again: — Held,  that  he 
was  liable  in  trespass,  the  right  of  way  being  a 
right  of  way  to  the  dwelling-houses,  coach- 
houses and  stobles  only.  Henning  v.  Burnet^  8 
Ex.  187  ;  22  L.  J.,  Ex.  79. 


Appropriation  for  Streoti.] — A  private 


estate  act  enabling  tenants  for  life  to  grant 
building  leases,  empowered  the  lessors  to  lay 
out  and  appropriate  any  part  of  the  land 
authorized  to  be  leased  as  and  for  a  way,  street, 
square,  passage  or  sewer,  or  other  conveniences 
for  the  general  Improvement  of  the  estate,  and 
the  accommodation  of  the  tenants  and  occupiers : 
— Held,  that  exclusive  private  rights  of  way 
over  land,  so  appropriated  for  a  way,  might  be 
granted  to  particular  lessees,  as  such  appropria- 
tion did  not  confer  a  right  of  user  by  all  the 
tenants  and  occupiers.  ^\''hUe  v.  Leeson,  5  H.  & 
N.  53  ;  29  L.  J.,  Ex.  105  ;  5  Jur.,  N.  S.  1361  ;  1 
L.  T.  189. 


Evidence  of  ITter.] — ^An  indenture  of 


lease  demised  to  K.  property,  including  a  yanl, 
together  "with  the  right  of  way  for  K.,  his 
executors,  administrators  and  assigns,  his  and 
their  servants,  agents  and  workmen,  horses, 
carts  and  carriages,  from  D.  street  to  the  yard 
and  workshops  as  at  present  by  K.  enjoyed, 
which  premises  respectively  are  more  particularly 
delineated  and  described  on  the  plan  drawn  on 
the  margin  of  these  presents  coloured  red  and 
green  : " — Held,  both  on  the  construction  of  the 
grant,  and  on  the  evidence  of  user,  that  the 
right  of  way  was  over  the  whole  of  the  premises 
coloured  green.    Knox  v.  Santiwi,  25  W.  R.  864. 

Held,  also,  that  where  the  turning  of  a  car- 
riage or  cart  is  necessary  to  the  convenient 
enjoyment  of  the  dominant  premises  such  a  right 
of  turning  over  a  piece  of  land  may  be  a  part 
of  the  right  of  way  to  the  dominant  premises. 
lb,  ^ 

The  court  will  not  declare  a  greater  right  than 
is  necessary  to  satisfy  the  right  of  the  plaintiff 
as  claimed.    /  b. 

Ways  at  the  date  of  Grant.] — By  a  deed, 

dated  in  1830,  the  grantor  conveyed  in  fee  farm 
land  in  the  manor  of  A.,  in  the  county  of  North- 
umberland, *•  excepting  and  reserving  out  of  the 
grant  all  mines  of  coals  within  the  fields  and 
territories  of  A.  aforesaid,  together  with  suflicient 
way-leave  and  stay-leave  to  and  from  the  said 
mines,  with  liberty  of  sinking  and  digging  pit 
;  and  pits;"  with  a  covenant  by  the  grantees, 
that  they,  their  heirs  and  assigns  "  sliould  give 
:  such  accustomed  recompense  for  digging  .and 
'  breaking  the  ground  within  A.  aforesaid,  in 
which  any  pits  should  thereafter  happen  to  be 
sunk  and  wrought,  as  formerly  had  been  usually 
given  and  allowed  there  in  like  cases."  By 
another  deed  of  the  same  date,  the  same  parties 
conveyed  in  fee  fai-m,  to  other  persons,  land  in 
the  manor  of  H.  (adjoining  A.),  with  a  like  ex- 
ception, reservation,  and  covenant : — Held,  that 
that  right  was  not  confined  to  such  ways  as  were 
in  use  at  the  time  of  the  grant.  Ihfid  v.  Kings- 
cote,  6  M.  &  W.  174 ;  2  Railw,  Cas.  27. 

Held,  ali?o,  that,  under  the  reservation  in  the 
former  deed,  the  coal-owner  could  not  carryover 
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A.  ooals  got  in  H.,  although  part  of  the  same 
miiicial  field.    Ih, 


Lawftil  XTier.] — Where  there  is  an  express 


grant  of  a  priTate  right  of  way  to  a  particular 
place  to  the  unrestricted  use  of  which  the  grantee 
of  the  right  of  way  is  entitled^  the  grant  is  not  to 
be  restricted  to  access  to  the  land  for  purposes  for 
which  access  would  Ixi  required  at  the  time  of 
the  grant.  By  an  inclosure  award  a  road  was 
set  out  as  a  carriage  road  and  drift  way  from  a 
highway  to  certain  of  the  enclosed  lands.  The 
defendants,  a  railway  company,  acquired  some  of 
these  lands,  and  built  a  cattle  pen  thereon  ad- 
joining their  railway,  and  used  the  road  for  the 
passage  to  and  from  the  highway  of  cattle  that 
were  to  be  or  had  been  conveyed  on  their  railway, 
such  user  being  much  greater  than  the  user  at 
the  time  of  the  grant,  which  was  exclusively  for 
agricultural  purposes : — Held,  that  this  was  a 
lawful  user  on  their  part,  and  that  they  were  not 
restricted  to  the  user  which  existed  at  the  time 
of  the  grant.  Finch  v.  Great  Western  Railway 
Chmpany,  5  Ex,  D.  254 ;  41  L.  T.  731 ;  28  W.  R. 
229  ;  44  J.  P.  8. 


Customary  User.  ] — A  deed  reserved  to  G. 


a  right  of  way  over  a  yard  ^*  to  the  stable  and  loft 
over  the  same,  and  the  space  or  opening  under 
the  loft,  and  now  used  as  a  wood-house,"  and  also 
the  use  of  the  yard  "  in  common  with  A.  and  his 
tenants  for  the  time  being,  it  being  the  intent 
that  the  whole  of  the  yard  should  lie  open  and 
undivided  as  the  same  then  was,  without  any 
other  buildings  to  be  erected  thereon,  and  that 
the  yard  should  be  used  in  common  by  the  occu- 
piers of  A.'8  and  6.*s  messuages,  in  the  same 
manner  as  the  tenants  thereof  had  been  accus- 
tomed to  use  the  same."  G.  converted  the  loft, 
and  the  space  thereunder,  which  had  been  used 
as  a  woGKd-house,  into  a  cottage  : — Held,  first, 
that  the  deed  did  not  justify  G.  in  using  the  yard 
after  the  cottage  was  built,  for  that  such  a  user 
was  not  the  accustomed  user  which  had  been 
reserved.  Allan  v.  Gomme,  3  P.  &  D.  581  ;  11 
A.  &  E.  759. 

Held,  secondly,  that  the  reservation  of  the  way 
''  to  the  space  or  opening  under  the  loft,  and  now 
used  as  a  wood-house,"  was  to  be  taken  as  identi- 
fying the  locality,  and  confining  the  way  to  a 
piece  of  open  ground  generally,  and  not  specifi- 
cally to  a  wood-house  ;  but  that  the  conversion  of 
the  open  space  to  a  cottage  was  an  alteration  in 
substance,  and  that  G.  had  no  right  of  way  to  the 
cottage.    lb. 

Personal  FriTilege  IbrLife  of  Grantee.  ]»A.'8 
and  B.'s  lands  adjoined  each  other,  A.'s  land 
being  on  the  south  and  B.'s  on  the  north,  and 
about  the  middle  of  the  boundary  was  a  gate  into 
B.'s  land  at  the  end  of  a  lane  or  road  leading 
to  this  gate  from  the  public  street,  and  passing 
through  As  land.  On  the  eastern  side  of  B.'s 
land  adjoining  the  highway,  was  a  house  in  a 
ruinous  state,  which  was  once,  in  1830,  a  dwelling- 
house,  and  in  the  centre  of  B.'s  land,  equidistant 
from  the  gate  and  the  house,  and,  surrounded  by 
a  garden,  was  a  separate  building,  then  used  as  a 
kitchen  for  the  house.  The  remainder  of  B.'s 
land  had  been  partly  and  at  different  times 
garden,  orchard,  grass,  &c.  The  owner  of  A.'s 
and  B.*s  premises,  who  died  in  1830,  by  his  will 
devised  to  his  nephew,  B.*s  predecessor,  the 
kitchen  and  garden.    The  will  then  continued  as 


follows  : — "  I  will  and  direct  that  my  nephew, 
John  Harrison,  shall  have  the  privilege  or  right 
of  a  road  for  loading  coals  and  dung,  and  other 
necessary  things,  through  the  gate,  to  the  kitchen 
and  gai'den."  This  right  of  a  road,  which  was 
the  lane  or  road  above  mentioned,  was  at  that 
time  the  only  approach  to  the  kitchen  and  garden. 
Shortly  afterwards  the  remainder  of  the  premises 
now  occupied  by  B.  came  by  inheritance  into  the 
p(xs8CSsion  of  John  Harrison,  whereby  he  had 
other  access  to  the  highway  through  the  ruined 
dwelling-house,  though  the  only  approach  for  a 
horse  and  cart  was  through  the  way  in  dispute. 
B.,  who  carried  on  the  business  of  a  coal  higgler, 
used  the  kitchen  as  a  stable  for  his  horse,  and 
made  use  of  the  way  with  his  cart  and  horse  : — 
Held,  that  this  grant  of  a  right  of  way  was 
merely  a  personal  privilege  for  the  life  of  the 
grantee ;  for  that  by  the  words  of  the  devise 
merely  a  life  estate  in  the  easement  passed,  and 
it  was  manifestly  the  intention  of  the  testator 
that  the  right  should  not  extend  beyond  the  life- 
time of  the  devisee.  Pym  v.  JIarrismiu,  33  L.  T, 
796— C.  A.^  Reversing  32  L.  T.  817. 

b.  General  Words. 

«  All  Ways  appertaining."^ — Where  an  under- 
lease described  a  road  demised  and  the  ways 
granted  by  the  words,  "  all  ways  thereunto  ap- 
pertaining," it  seems  that  a  right  of  way  over  the 
original  lessor's  soil  would  not  pass  by  these 
words.  Harding  v.  Wihm,  2  B.  &  C.  100  ;  3D. 
&  R.  287. 

"  All  Ways  used  before  with.'']— In  an  action 
for  the  disturbance  of  a  right  of  way,  leading 
from  a  public  street  through  the  defendant's  pre- 
mises to  a  yard  at  the  back  of  the  plaintiff's 
house,  originally  forming  part  of  the  premises 
demised  by  lease  to  the  defendant : — Held,  that  a 
grant  of  "  all  ways,  used  or  enjoyed  before  with  " 
the  plaintiff's  premises,  was  good,  though  there 
was  no  express  grant  of  the  way  in  question. 
Kooystra  v.  Luca^,  1  D.  &  R.  506  ;  5  B.  &  A. 
830. 

<(  All  Ways  to  the  same  belonging.'']— Where 
one  seised  in  fee  of  premises,  and  of  the  soil  over 
which  a  way,  not  of  necessity,  has  been  used  by 
the  occupier  of  them,  grants  those  premises  "  with 
all  ways,  roads,  &c.  to  the  same  belonging,  or  in 
anywise  appertaining,"  no  way  will  pass,  unless 
legally  appurtenant ;  or  unless  it  appears  from 
the  grant  itself  that  the  parties  meant  to  use  the 
word  in  a  sense  more  extended  than  the  legal 
one.  Barlow  v.  Rhodes,  3  Tyr.  280  ;  1  C.  &  M. 
439. 

**A11  Ways  used,  eto.,  thereunto."]— A.  a^d  B., 
copartners,  conveyed  to  C.  two  estates,  W.  and  S., 
together  with  all  ways  therewith  usually  held, 
used,  occupied  or  enjoyed ;  as  to  W.  and  the 
appurtenances  to  the  use  of  A.  and  his  heirs,  and 
as  to  S.  and  the  appurtenances  to  the  use  of  B. 
and  his  heirs : — Held,  that  a  way  used  before  the 
partition  from  W.  over  S.  did  not  vest  in  A. 
under  this  deed.  Plant  v.  Jamcs^  2  N.  &  M. 
517  ;  4  A.  &  B.  749. 

A  grant  of  W.  and  S.  "  with  all  ways  used, 
occupied,  or  enjoyed  therewith,"  extends  to  ways 
used,  dec.  over  other  lands  of  the  grantor,  but  does 
not  convey  to  the  grantee  a  right  to  ways  used  to 
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and  from  one  of  those  parcels  over  the  other  of 
them.    Ih. 

«  All  other  Ubertiea,  etc.,  needfol  to."]— A. 
granted  to  B.,  his  heirs,  and  assigns,  occupiers 
of  houses  abutting  on  a  piece  of  land  about  eleven 
feet  wide,  which  divided  those  houses  from  a 
house  then  belonging  to  A.,  the  right  of  using  the 
piece  of  land  as  a  foot  or  a  carriage  way  ;  and 
gave  him  "  all  other  liberties,  powers,  and  authori- 
ties, incident  or  appurtenant,  needful  or  neces- 
sary, to  the  use,  occui)ation  or  enjoyment  of  the 
road,  way,  or  passage :" — Held,  that  under  these 
words  B.  had  a  right  to  put  down  a  flagstone  in 
this  piece  of  land  in  front  of  a  door  opened  by 
him  out  of  his  house  into  this  piece  of  land. 
Oerrard  v.  Cooke,  2  N.  R.  109. 

'*  Close  and  appurtenances."] — A.,  by  deed, 
granted  to  S.  close  A.,  together  with  all  ways, 
paths,  passages,  pai*ticularly  the  right  and  privi- 
lege to  and  for  the  owners  and  occupiers  for  the 
time  being  of  close  A.,  and  all  persons  having 
occasion  to  ix^sort  thereto,  of  passing  and  repass- 
ing for  all  purposes,  over  a  road  in  close  B.: — 
Held,  first,  that  the  grant  conferred  on  8.  a  right 
to  use  the  road  for  purposes  unconnected  w^ith 
the  enjoyment  of  close  A.  Ackroyd  v.  Smithy 
10  C.  B.  164  ;  19  L.  J.,  C.  P.  315  ;  14  Jur. 
1047. 

Held,  secondly,  that  such  a  right,  being  un- 
connected with  the  enjoyment  or  occupation  of 
close  A.,  could  not  be  annexed  to  it,  so  as  to  pass 
by  a  conveyance  of  "close  A.  and  the  appurte- 
nances "  fi'om  S.  to  the  occupier.    Ih, 

Beference  to  Maps  and  Plans.] — A  company 
and  E.  each  purchased  lands  of  W.,  which  were 
scpamted  by  a  road,  over  which  a  right  of  way 
was  reserved  to  each  (the  freehold  remaining  in 
W.)  with  a  joint  obligation  to  repair..  In  the 
conveyance  to  the  company,  the  land  purchased 
by  them  was  described  as  containing  thirty-one 
acres  or  thereabouts,  "  which,  with  the  abuttals 
and  boundaries  thereof,  were  more  particularly 
described  in  the  map  or  plan  thereof  affixed  to 
and  forming  part  of  the  conveyance,  together 
with  full  and  free  liberty,  licence  and  authority 
for  the  company,  their  successors  and  assigns  and 
tenants,  and  all  persons  coming  to  or  going  from 
the  same  lands  and  hereditaments  or  any  part 
thereof,  to  use  and  enjoy,  with  horecs,  carts  and 
carriages,  or  on  foot,  jointly  or  in  common  with 
others,  the  person  or  persons  for  the  time  being 
entitled  to  the  like  liberties,  licences  and  authori- 
ties, the  i-oads  or  ways  leading  to  and  from  the 
same  lands  and  hereditaments,  as  the  same  roads 
or  ways  are  described  in  the  said  map  or  plan." 
At  the  time  of  the  conveyance  the  land  so  pur- 
chased by  the  company  was  separated  from  the 
road  by  a  hedge,  in  which  were  two  gates,  one  at 
the  upper,  the  other  at  the  lower  end  of  the  road. 
The  company  removed  the  hedge,  and  built  a 
wall  with  two  gates  thereon,  both  at  the  same 
distance  from  the  spot  where  the  old  gates  had 
stood.  E.  obstructed  the  access  to  these  new^ 
gates,  by  excavating  the  road  to  the  depth  of 
between  four  and  five  feet : — Held,  that  he  was 
Uable  to  an  action  at  the  suit  of  the  company  ; 
for  that,  whether  the  company  was  justined  in 
altering  the  position  of  the  gates  or  not,  the  com- 
pany was  still  entitled  to  the  uninterrupted  use  of 
the  way  as  granted  to  them.  South  Metropolitan 
Cemetery  Company  ▼,  Eden,  16  C.  B.  42. 


P.,  owner  in  fee  of  an  estate  called  "  the  Lyde 
Field  Estate,"  having  sunk  a  shaft  for  working 
coals  thereunder,  staked  and  set  out  a  road 
across  the  Lyde  Field  estate  from  a  highway  on 
the  west  to  the  colliery,  and  to  the  east  to 
another  highway.  The  road  from  the  west  to  the 
colliery  being  formed,  but  the  remainder  to  the 
east  being  only  staked  out,  P.  in  1832  agreed  with 
A.  for  the  sale  to  him  of.  a  piece  of  land  which 
was  described  in  the  conveyance  (not  executed 
until  the  1st  of  December,  1840)  as  being 
"  bounded  on  the  north  by  the  road  leading  to 
the  said  Purser's  colliery,"  **  together  with  the 
free  use  and  enjoyment  by  A.,  his  heirs,  ap- 
pointees, tenants,  and  assigns,  of  the  above-men- 
tioned road  leading  to  the  colliery  at  all  times, 
and  on  all  occasions,  he  and  they  contributing 
a  proportionate  part  of  the  expense  of  keeping 
such  road  in  repair."  In  1846,  A.  conveyed  this 
piece  of  land,  together  with  the  right  of  way,  to 
W. : — Held,  that  the  deed  of  1840  conveyed  to  A. 
and  his  assigns  the  right  to  use  the  road  across 
the  Lyde  Field  estate  to  the  east  as  well  as  to  the 
west,  though  part  of  it  was  only  staked  out  at  the 
time  of  sale.  Wood  v.  Stourbridge  Railway 
Company,  16  C.  B.,  N.  S.  222. 

In  December,  1854,  P.  conveyed  another  piece 
of  land  to  W.,  wliich  was  described  in  the  con- 
veyance as  "  boundeti  on  the  north  by  a  road  laid 
out  by  P.  across  the  Lyde  Field  estate,  from  a 
road  leading  from  the  Lyde  waste  into  the  road 
leading  from  Dudley  to  Ci-adley,  together  with 
the  free  use  and  enjoyment  by  the  grantees,  their 
heirs,  appointees,  tenants  and  assigns,  of  the 
above-mentioned  road  leading  across  the  Lyde 
Field  estate  at  all  times  and  on  all  occasions,  on 
contributing  a  proportionate  part  of  the  expense 
of  keeping  it  in  repair."  At  the  date  of  this  con- 
veyance, the  road  across  the  Lyde  Field  estate 
had  been  completely  formed  throughout  its  whole 
length,  but  a  chain  or  a  bar  had  been  placed  by 
P.  across  the  road  to  the  east  of  W.'s  premises 
and  the  right  to  use  that  part  of  the  road  was 
occasionally  disputed  by  P. : — Held,  that,  under 
the  deed  of  December,  1854,  W.  acquired  a  right 
of  way  over  that  part  of  the  road  across  the  Lyde 
Field  estate  which  lay  to  the  east  of  his  premises, 
for  the  use  of  the  premises  conveyed  by  that 
deed.    lb. 

In  1858,  W.  purchased  from  B.  a  piece  of  land 
(abutting  upon  the  land  conveyed  to  A.  by  the 
deed  of  l^t  December,  1840),  which  was  described 
in  the  conveyance  as  "  adjoining  at  one  end 
thereof  to  a  road  or  highway  leading  &om  Crad- 
ley  Forge  to  Rowley  Regis."  At  the  time  of  this 
purchase,  the  only  mode  of  access  to  this  piece  of 
land  was  by  means  of  an  opening  at  the  west 
corner,  upon  the  road  described  in  the  convey- 
ance. By  an  act  for  the  formation  of  a  railway, 
a  new  road  was  directed  to  be  made  in  lieu  of  a 
portion  of  the  old  mad,  numbered  4  on  the  plan 
deposited  under  the  standing  orders,  and  that  ko 
much  of  the  road  numbered  22  thereon  as  should 
lie  between  the  point  at  which  such  new  road 
terminated  and  the  point  where  the  road  num- 
bered 4  met  the  road  numbered  22  should  cease 
to  be  used  as  a  highway,  "without  prejudice  to 
the  existing  rights  of  the  owners  and  occupiers  of 
adjoining  lands,  at  all  times  thereafter  to  use  the 
same  for  all  purposes :" — Held,  that  tJiis  reserved 
to  W.  a  right  of  way  to  the  whole  of  their  pre- 
mises over  that  part  of  the  road  numbered  22 
which  lay  between  the  new  road  and  the  point 
where  the  road  numbered  4  met  it,    lb. 
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o.  Sale  without  Notice. 

Purehftaer  for  Yalue  without  Votice  of  Contract 
with  Yeetry  to  dedicate  to  Public.] — In  Decem- 
ber, 1864,  B.,  who  was  in  possession  of  land  ad- 
joining ^e  river  Thames,  under  an  agreement 
for  a  lease  for  eighty  years,  gave  notice  to  the 
Board  of  Works  for  the  district  that  he  desired 
to  divert  a  public  footway  which  crossed  the  land, 
and  that  he  proposed  to  substitute  a  better  foot- 
way, and  also  to  make  a  new  roadway  to  the 
waterside  between  two  points  specified,  and  throw 
the  same  open  to  the  public.  The  vestry  agreed 
to  the  application,  subject  to  the  proposed  new 
roadway  being  mode  and  thrown  open  to  the 
nse  of  the  public,  and  the  new  footway  being 
properly  made.  In  April,  1865,  the  justices  made 
an  order  for  the  stopping  up  and  diversion  of  the 
old  footway.  This  was  done  by  B.,  and  he  also 
constructed  the  new  road.  The  o\imers  of  the 
fee,  however,  did  not  give  their  consent,  and 
there  was,  in  the  opinion  of  the  court,  no  sufficient 
evidence  of  any  actual  dedication  of  the  way  to 
the  public.  In  May,  1866,  a  lease  of  the  land 
to  B.  was  executed,  in  which  it  was  described  as 
^  AU  that  piece  of  land,  &c.,  as  the  same  are  more 
particularly  delineated  and  described   on   the 

Elan  drawn  in  the  margin  hereof,"  and  the 
abendum  was  made  "subject  to  the  existing 
rights  of  way  over  the  said  laud."  In  the  plan 
the  new  road  was  shewn,  but  was  marked 
**  Private  road."  There  were  other  rights  of 
way  over  the  land.  In  June,  1866,  B.  assigned 
the  lease  for  value  to  the  B.  company,  and  there 
was  nothing  to  shew  that  they  had  any  notice  of 
B.^8  agreement,  or  of  the  existence  of  a  right  of 
way  over  the  road,  other  than  such  notice  as  was 
given  by  the  lease  itself,  there  being,  in  the 
opinion  of  the  courjb  on  the  evidence,  nothing,  in 
the  appearance  of  the  road  or  in  the  extent  of 
its  user  by  the  public,  to  convey  to  a  person  in- 
specting the  property  any  notice  that  there  was 
s.  public  right  of  way.  After  other  assignments 
the  lease  became  vested  in  W. ,  to  whom  the  de- 
fendants were  tenants.  In  the  sale  plan,  by 
reference  to  which  W.  pui-chased,  the  road  was 
marked  *'  Private  road,"  but  appeared  to  termi- 
nate at  the  Thames  at  a  point  marked  "Perry 
from  Blackwall  stairs."  The  defendants  stopped 
np  the  road.  An  information  was  filed  by  the 
attorney-general,  at  the  relation  of  the  vestry  of 
the  parish,  to  restrain  the  defendants  during  the 
remainder  of  their  term  from  obstructing  the 
load.  The  defendants,  by  their  answer,  alleged 
that  W.  was  a  purchaser  for  value  without  notice 
of  the  agreement  between  B.  and  the  vestry  : — 
Held,  by  Fiy  J.,  that  there  was  a  valid  contract 
between  B.  and  the  vestry  for  a  licence  to  the 
public  to  use  the  new  road  during  his  term,  which 
the  Testiy  could  have  enforced  against  B.,  and 
that  probably  W.  ought  to  be  held  to  have  pur- 
chased with  notice  of  it ;  but  that,  looking  at 
the  lease  and  the  plan  together,  no  notice  of  the 
existence  of  a  right  of  way  overthc  new  road  was 
given  to  the  B.  company,  and  that  as  they  had 
no  other  notice  of  its  existence,  they  were  pur- 
chasers of  the  lease  for  value  without  notice  of 
the  right  of  way,  and  therefore  entitled  to  hold 
the  property  free  from  it,  and  that  the  defendants, 
as  claiming  through  them,  stood  in  the  same  posi- 
tion, even  if  any  d^  the  intervening  assignees  had 
acquired  the  lease  with  notice  of  the  right  of 
way ;  and  that  the  information  must  therefore 
be  dismiRsed : — ^Held,  on  appeal,  that  as  the  de- 


fendants had  not  by  their  answer  alleged  that 
the  B.  company  had  no  notice  of  the  right  of  way, 
they  could  not  avail  themselves  of  the  defence 
that  the  B.  company  were  purchasers  for  value 
without  notice ;  but  that  tne  defence  that  W. 
was  a  purchaser  without  notice  was  sustained, 
there  not  being  enough  on  the  saJe  plans  to  affect 
him  with  notice  that  there  was  a  public  right  of 
way  ;  and  that,  therefore,  assuming  the  existence 
of  an  agreement  which  could  have  been  enforced 
against  B.,  it  could  not  be  enforced  against  the 
defendants.  Attortwy- General  y.Biphoftpluitrd 
Gua7w  Company,  11  Ch.  D.  327;  49  L.  J.,  Ch. 
68  ;  40  L.  T.  201  ;  27  W.  R.  621— C.  A. 

2.  By  Necessity. 

Creation  ol] — A  right  of  way  of  necessity  can 
only  arise  by  gi-ant,  express  or  implied.  Proctor 
V.  Hodgson,  3  C.  L.  R,  765  ;  24  L.  J.,  Ex.  195. 

0rant  of  a  surrounded  Close.]— In  1839,  A. 
being  owner  of  five  closes,  two  of  which,  called 
the  Holme  closes,  were  separated  by  two  of  the 
others  fi*om  the  onlv  available  highway,  sold  the 
entire  property  in  three  lots.  M.  purchased  the 
Holme  closes,  N.  one  of  the  other  closes,  and  D. 
the  remaining  closes.  Over  the  latter  the  tenants 
of  A.,  from  1823,  used  a  way  for  the  occupation 
of  the  Holme  close.  The  deeds  of  conveyance 
to  the  three  purchasers  were  all  executed  on  the 
same  day,  but  it  could  not  be  asceitained  in  what 
order  of  priority  they  were  executed.  No  special 
grant  or  reservation  of  any  particular  way  was 
contained  in  any  of  them,  but  in  the  conveyance 
to  M.  were  the  usual  words,  "  together  with  all 
ways,  roads,  &c.  to  the  closes  belonging  or  ap- 
pertainmg."  For  several  years  after  the  execution 
of  the  conveyances,  the  plaintiff,  who  occupied 
the  Holme  closes,  as  tenant  of  M.  had  used 
the  way,  but,  in  1843,  the  defendant,  who  had 
purchased  D.'s  closes,  disputed  the  plaintiff's 
right,  and  obstructed  the  way  : — Held,  first,  that 
assuming  that  the  conveyance  to  M.  was  executed 
before  that  to  D.,  the  plaintiff  was  clearly  en- 
titled to  the  way  ;  for  where  a  person,  having  a 
close  surrounded  by  his  land,  grants  the  close  to 
another,  the  grantee  has  a  way  over  the  grantor's 
land  as  incident  to  the  grant.  Pinnington  v. 
Galland,  9  Ex.  1  ;  1  C.  L.  R.  819  ;  22  L.  J.,  Ex. 
349. 

Held,  secondly,  assuming- that  the  conveyance 
to  D.  was  executed  before  that  of  M.,  the  plain- 
tiff was  nevertheless  entitled  to  the  way;  for, 
while  the  property  in  the  Holme  closes  remained 
in  A.,  he  had  that  way  of  necessity,  as  being  the 
most  convenient  mode  of  access  to  his  premises  ; 
and  it  passed  by  his  conveyance  to  M.,  under  the 
words ''  all  ways  to  the  closes  belonging  or  apper- 
taining."   lb. 

Where  the  owner  of  a  close  surrounded  by  his 
own  land  grants  the  land  and  reserves  the  close, 
the  implied  right  to  a  way  of  necessity  to  and 
from  the  close  over  the  land  operates  by  way  of 
re-grant  from  the  grantee  of  the  land,  and  is 
limited  by  the  necessity  which  created  it.  This 
re-grant,  however,  does  not  create  a  right  to  a 
way  of  necessity  for  all  purposes  for  which  the 
close  may  at  any  time  be  used,  but  only  such 
a  right  of  way  as  will  enable  the  ow^ner  of  the 
close  to  enjoy  it  as  in  the  condition  it  happened 
to  be  at  the  time  of  the  re-grant.  London  (^Cor- 
poration) V.  Biggs,  13  Ch.  D.  798  ;  49  L.  J.,  Ch. 
297  J  42  L.  T.  580  ;  28  W.  R.  610  ;  44  J.  P.  345. 
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For  instance,  if  at  the  time  of  the  re-grant  the 
close  was  ngricultiiral  land,  the  owner  of  the 
close  can  only  claim  such  a  right  of  way  as  is 
suitable  to  the  enjoyment  of  land  in  that  con- 
dition :  he  cannot  claim  a  right  of  way  suitable 
to  the  user  of  the  close  as  building  land.    lb, 

Semble,  the  same  rule  applies  if  the  grant  is 
of  the  landlocked  close  with  an  implied  grant  of 
a  way  of  necessity  over  the  surrounding  land. 
2b. 


VeoatMurj  aooMs.] — Where  one  as  a  trus- 


tee conveys  land  to  another,  to  which  there  is  no 
access  but  over  the  trustee's  land,  a  right  of  way 
passes  of  necessity  as  incidental  to  the  grant. 
Jlowtan  V.  IVearsonj  8  T.  R.  50. 

The  lessee  of  an  inner  close  has  by  necessity  a 
right  of  way  suitable  to  the  business  for  which 
the  lease  was  made,  over  an  outer  close  which 
belongs  to  the  same  landIoi*d.  Oaf/fifrd  v.  Moffat^ 
4  L.  R.,  Ch.  133. 

But  the  lessee  of  one  close  cannot  as  such  by 
user  acquire  an  easement  over  another  close 
which  belongs  to  the  same  landlord.     lb. 

The  right  of  one  proprietor  to  an  uninterrupted 
flow  of  water,  by  means  of  pipes  which  run 
through  the  land  of  another,  carries  with  it  the 
right  to  enter  upon  that  land  for  the  purposes  of 
cleaning  and  repairing  or  otherwise  for  the 
preservation  of  the  pipes ;  and  the  court  will 
grant  an  injunction  to  restrain  the  servient  owner 
from  the  commission  of  any  act  which  causes  the 
dominant  owner  greater  difficulty  and  expense  in 
the  exercise  of  his  rights,  or  which,  if  suffered, 
might  materially  affect  his  right's  in  future. 
Goodhnrt  v.  Hyftt,  32  W.  R.  165. 

Passing  in  general  words.]— By  indenture  of 
lease  of  the  23rd  of  September,  1878,  one  Berridge 
demised  to  Brett  a  public-house  at  Hampstead, 
"  together  with  all  ways,  waters,  watercourses, 
drains,  cellars,  vaults,  paths,  passages,  lights, 
easements,  profits,  privileges,  commodities,  ad- 
vantages and  appurtenances  whatsoever  to  the 
said  premises  belonging  or  in  anywise  appertain- 
ing." At  the  rear  of  the  premises  was  a  path 
across  the  garden  to  a  doorway  in  the  boundary 
wall  which  opened  on  to  a  private  road  (the 
property  of  Berridge)  leading  to  Hampstead 
Heath.  On  the  1st  of  October,  1878,  Berridge 
(pursuant  to  an  agreement  of  November,  1867) 
granted  to  the  defendant  Clowser  a  lease  for 
ninety-nine  years  of  land  which  comprised  the 
private  road  leading  from  the  back  of  the  public- 
house  to  Hampstead  Heath ;  and  on  the  9th  of 
October  in  that  year  Clowser  built  up  the  door- 
way in  the  boundary  wall,  lliis  way  had,  by 
special  agreement  between  himself  and  his  lessor 
Clowser,  for  several  years  been  used  by  one 
Haughton,  a  former  tenant  of  the  public-house, 
whose  tenancy  had  been  determined  in  June, 
1878  : — Held,  that  the  way  in  question  not  being 
a  way  of  necessity  did  not  pass  to  Brett  by  the 
general  words  in  the  lease  of  September,  1878  ; 
and  that  the  defendant  Clowser  was  not  estopped 
from  denying  the  existence  of  the  alleged  right 
of  way  by  having  allowed  Haughton  to  use  it 
whilst  he  was  the  occupier  of  the  public-house. 
Brett  v.  Clawier,  6  C.  P.  D.  376.  Bee  Wh^eldon 
V.  BurrowSf  infra. 

On  Sereraaee  of  Tenements.] — On  a  severance 
of  two  tenements,  no  right  to  use  ways  which, 
during  the  unity  of  possession,  have  been  used 


and  enjoyed  in  fact,  passes  to  the  owner  of  the 
dissevered  tenement,  unless  there  is  something  in 
the  conveyance  to  shew  an  intention  to  create 
the  right  to  use  these  ways  de  novo.  Pearson  v. 
Sjfenrer,  1  B.  &  8.  571  ;  7  Jur.,  N.  S.  1195 ;  4 
L.  T.  769.  Affirmed  on  appeal,  3  B.  &  S.  761 ; 
8  L.  T.  166  ;  11  W.  R.  471— Ex.  Ch. 

Where  property  devised  or  granted  is  land- 
locked, and  there  is  no  other  way  of  getting  at  it 
without  being  a  tresiMuser,  so  that  it  cannot  be 
enjoyed  without  a  way  of  some  sort  over  the  land 
of  the  testator  or  grantor,  a  way  of  necessity  is 
created  de  novo.    lb. 

The  ground  on  which  the  way  of  necessity  is 
created  is,  that  a  convenient  way  is  implied  by 
grant  as  a  necessary  incident.    lb. 

The  way  of  necessity  once  created,  must  remain 
the  same  way  as  long  as  it  continues  at  all.    lb. 

Where  an  owner  of  a  farm  divided  it  by  his 
will  into  two  portions,  devising  them  to  A.  and 
B.  respectively,  and  the  portion  of  B.  was  land- 
locked, so  that  in  order  to  reach  it  it  was  necessary 
that  he  should  have  a  right  of  way  over  the 
proijerty  of  A.,  and  the  devisor  during  his  life 
had  used  a  way  in  a  certain  direction  over  that 
property : — Held,  that  a  right  to  use  that  way 
passed  to  B.  by  the  devise.    lb. 

Land,  part  lying  in  the  parish  of  N.,  and  part 
in  the  parish  of  V.,  belonging,  in  1820,  to  H.  and 
P.,  each  being  seised  of  an  undivided  moiety  of 
the  whole.  A  right  of  way  existed  from  a  ^rm, 
part  of  this  property,  in  N.,  across  lands  on  the 
property  in  v.,  part  of  the  same  &rm,  to  another 
farm  on  the  property  in  V.;  and  this  right  of  way 
had  for  many  years  been  used  by  the  occupiers  of 
either  farm.  In  1820,  by  a  deed  of  partition,  H. 
conveyed  his  undivided  moiety  of  the  part  of  the 
property  in  N.  to  P.,  including  so  much  of  the 
farm  lying  in  N.  and  V.  as  was  in  N.,  with  their 
and  every  of  their  rights,  members,  easements 
and  appurtenances.  P.  also,  by  the  deed,  conveyed 
his  undivided  moiety  of  that  part  of  the  property 
lying  in  V.  to  H.  The  deed  contained  no  express 
reservation  of  the  right  of  way  to  either  party. 
A.,  the  present  occupier,  and  the  previous  occu- 
piers of  the  farm  in  K.,  used  the  right  of  way 
from  1820  to  1859,  whenit.was  obstructed  by  B., 
the  then  occupier  of  the  farm  in  V.  In  an  action 
by  G.  for  such  obstruction  : — Held  that  he  could 
not  recover,  the  right  of  way  not  passing  under 
the  deed  of  partition,  and  not  being  an  apparent 
and  a  continuous  easement  necessarily  passing 
upon  the  severance  of  the  property,  as  incident 
to  the  separate  enjoyment  of  the  portion  severed* 
Worthington  v.  (^rin»an,  2  £1.  &  El.  618  ;  29  L. 
J.,  Q.  B.  116  ;  6  Jur.,N.  S.  1053. 

^ —  For  whose  use.] — When  a  right  of  way  i» 
granted  to  "  the  owner  and  owners  for  the  time 
being  "  of  lands,  and  the  lands  are  subsequently 
severed,  the  grant  gives  a  right  of  way  to  the 
owner  for  the  time  being  of  every  part  of  the 
severed  lands.  Ahoemnen  v.  CouUon,  5  Oh.  D» 
133  ;  46  L.  J.,  Ch.  459  ;  36  L.  T.  385  ;  25  W.  B. 
469—0.  A. 

Strips  of  land  having  been  allotted  by  an 
award  under  an  inclosure  act  to  different  per- 
sons, there  was  awarded  to  the  owners  for  the 
time  being  of  the  allotments  "  a  way,  right  and 
liberty  of  passage  for  themselves  and  their  re- 
spective tenants  and  farmers  of  the  lands  and 
grounds,  as  well  on  foot  as  on  horseback,  as  with 
their  carts  and  carriages,  and  to  lead  and  drive 
their  horses,  oxen  and  other  cattle  "  as  often  as- 
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occasion  shoulcl  rec^aire,  from  a  highway  adjoin- 
ing the  outeide  strip  over  the  east  end  of  the 
allotments  to  their  respective  allotments, "  doing 
AS  little  damage  to  the  soil,  or  the  com,  grass  or 
herbage,"  as  might  be,  with  a  provision  that  if 
any  owners  should  street  out  the  way  through 
their  respective  allotments,  the  same  should  be 
made  and  for  ever  remain  at  least  eleven  yards 
wide : — Held,that there  was  no  implied  restriction 
of  the  right  of  way  to  agricultural  purposes.  lb. 
Held,  also,  that  a  person  entitled  to  a  right  of 
way  is  entitled  to  make  an  efficient  way  for  any 
purposes  for  which  he  is  entitled  to  use  it,  and 
desires  to  use  it ;  and  held,  therefore,  that  the 
owners  of  any  allotment  on  converting  the  same 
into  building  laml,  might  form  a  metalled  road 
to  the  highway  over  tlie  east  end  of  the  inter- 
vening plots.    lb, 

Impliad  Besezration.] — By  the  grant  of 

part  of  a  tenement  there  will  pass  to  the  grantee 
all  those  continuous  and  apparent  easements 
over  the  other  part  of  the  tenement  which  are 
necessary  to  the  enjoyment  of  the  part  granted 
and  have  been  hitherto  used  therewith  ;  but,  as 
a  general  rulCj  there  is  no  corresponding  im- 
plication in  favour  of  the  grantor,  though  there 
are  certain  exceptions  to  this,  as  in  the  case  of 
ways  of  necessity.  Wheel  don  v.  Burrows,  12 
Ch.  D.  31 ;  48  L.  J.,  Ch.  853  ;  41  L.  T.  327  ;  28 
W.  B.  196-<3.  A. 

A  contract  to  sell  land  with  the  appurtenances 
does  not  pass  a  right  to  a  way  to  the  land  sold 
which  the  vendor  has  used  over  adjoining  land 
of  faiis  own.  Bolton  v.  Bolton,  11  Ch.  D.  968 ; 
48  L.  J.,  Ch.  467  ;  40  L.  T.  582. 

te  Sale— Hotioe  to  PnrohaMr.  j — On  the  sale 
of  land  to  a  purchaser,  who  has  notice  that  the 
adjoining  land  is  to  be  laid  out  in  building  in  a 
manner  which  will  maice  a  right  of  way  over 
the  purchased  land  necessary  to  the  vendor,  such 
right  ol  way  is  reserved  to  the  vendor  by  im- 
plication as  a  way  of  necessity.  Daties  v.  Sear, 
7  L.  R.,  Bq.  427 ;  38  L.  J.,  Ch.  645 ;  20  L.  T.  56 ; 
17  W.  R.  390. 


Where  other  Aiwess.] — An  owner  of  land 


built  a  house  on  the  front  of  it  with  a  cottage 
at  the  back,  the  access  to  the  cottage  being  by 
a  passage  through  the  house.  He  conveyed  the 
cottage  to  B.  in  fee  with  the  right  of  passage, 
and  two  years  afterwards  he  conveyed  the  house 
with  a  s^uden  to  D.  in  fee.  From  the  tim«  the 
house  was  built,  D.  and  the  prior  owners  and 
occupiers  of  it  used  a  part  of  the  passage,  which 
was  included  in  the  ground  conveyed  to  B.,  for 
the  purpose  of  i>assing  between  the  house  and 
the  garden  and  offices,  through  a  doorway  open- 
ing from  that  part  of  the  passage  into  the  garden. 
There  was,  however,  anotner  mode  of  getting  to 
the  garden  through  a  room  in  the  house.  Within 
twenty  years  of  the  building  of  the  house,  B. 
blocked  up  the  doorway  : — Held,  that  D.  had 
"hot,  as  owner  of  the  house,  any  right  of  way 
over  the  part  of  the  passage,  either  by  necessity 
or  othertrisc.  Dodd  v.  Burchall,  31  L.  J.,  Ex. 
364  ;  8  Jur.,  N.  S.  1180  ;  1  H.  &  C.  113. 

Where  a  grantee  is  entitled  to  a  way  of 
necessity  over  another  tenement  belonging  to 
the  grantor,  and  there  are  to  the  tenement 
granted  more  ways  than  one,  the  grantee  is 
entitled  to  one  way  only,  which  the  grantor  may 
select.    Bolton  v.  Bolton,  $upra, 

TOL.  III. 


XTnderleaM.] — Where  a  lease  of  a  parcel  of 
building  ground  described  premises  as  abutting 
on  an  intended  way  of  thirty  feet  wide,  which 
was  not  then  set  out,  the  soil  being  the  property 
of  the  lessor,  and  the  lessee  underlet  the  pre- 
mises, and  described  them  as  abutting  on  an 
intended  way  without  mentioning  the  width ; 
and  the  soil  of  the  intended  way,  together  with 
the  adjacent  land  on  the  other  side,  was  after- 
wards sold  by  the  lessor  to  another  person,  who 
narrowed  the  intended  way  to  twenty-seven  feet, 
by  building  a  wall  thereon : — Held,  that  the 
tenant  of  a  house  built  by  the  under-lessee  was 
entitled  only  to  a  way  of  necessity  and  con- 
venience. Harding  v.  Wilson^  3  D.  &  R.  287  ; 
2  B.  &  C.  96. 

Seasonable  Xrner— Evidenee.] — ^As  between  a 
lessor  and  lessee,  the  proper  question  to  be  left 
to  a  jury,  as  to  the  right  to  a  way  of  necessity, 
is  whether  the  easement  was,  at  the  time  of 
granting  the  lease,  necessary  for  the  fair  and 
reasonable  enjo^nnent  of  the  demised  premises. 
Semble,  that  the  acts  of  the  parties  are  evidence 
of  what  was  necessary  for  such  enjoyment. 
Oeraghty  v.  M^Cann,  6  Ir.  R.,  C.  L.  411. 

Bight  of  Taming  a  Caniago.] — An  in- 
denture of  lease  demised  to  E.  property,  includ- 
ing a  yard,  together  "  with  the  right  of  way  for 
K.,  his  executors,  administrators  and  assigns,  his 
and  their  servants,  agents  and  workmen,  horses, 
carts  and  carriages,  from  D.  street  to  the  yard 
and  workshops  as  at  present  by  K.  enjoyed, 
which  premises  i-espectively  are  more  particularly 
delineated  and  described  on  the  plan  drawn  on 
the  margin  of  these  presents  coloured  red  and 
green  : " — Held,  both  on  the  construction  of  the 
grant,  and  on  the  evidence  of  user,  that  the  right 
of  way  was  over  the  whole  of  the  premises 
coloured  green.    KnoJo  v.  Sanaom,  25  W;  R.  864. 

Held,  idso,  that  where  the  turning  of  a  car- 
riage or  cart  is  necessary  to  the  convenient  en- 
joyment of  the  dominant  premises,  such  a  right 
of  turning  over  a  piece  of  land  may  be  a  part  of 
the  right  of  way  to  the  dominant  premises.    lb. 

The  court  will  not  declare  a  greater  right  than 
is  necessary  to  satisfy  the  right  of  the  plaintiff 
as  claimed.    lb. 


On  Parol  Demise.] — If,  at  the  time  a 


landlord  lays  out  a  farm  for  letting,  there  is  a 
usual  and  manifest  way  of  access  from  it  to  the 
high  road  through  other  lands  of  the  landlord, 
and  if  he  demises  the  farm  with  the  appurten- 
ances and  all  easements  usually  enjoyed  with  it, 
the  way  ydW  pass,  even  under  a  parol  demise 
from  year  to  year,  although  the  way  was  not  a 
strictly  legal  way  of  necessity,  but  a  way  the  use 
of  which  was  essential  to  the  convenient  use  of 
the  farm.     Clancy  v.  Byrne,  11  Ir.  B;.,  C.  L.  355. 

In  such  a  case,  evidence  of  user  is  to  be  ap- 
plied, not  to  shew  that  the  tenant,  after  the 
commencement  of  the  tenancy,  began  to  use  the 
way,  but  that,  anterior  to  his  tenancy,  it  was  the 
usual  way,  and  as  such  afterwards  enjoyed.    lb. 

Proof  that,  at  the  time  of  the  commencement 
of  the  tenancy,  the  way  was  the  usual  and  recog- 
nized way  of  approach,  without  which  the  farm 
could  not  be  conveniently  enjoyed,  will  sustain 
a  finding  by  a  jury  that  the  way  was  enjoyed  as 
of  right  and  not  by  permission.    lb, 

A  right  of  way  appurtenant  to  land  passes  to 

T 
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the  tenant  by  a  parol  demise  of  the  land,  though 
nothing  is  said  about  it  at  the  time  of  the  demise. 
mull  V.  GUnister,  16  C.  B.,  N.  8.  81  ;  33  L.  J., 
C.  P.  185  ;  9  L.  T.  763  ;  12  W.  R.  654. 

A.,  having  a  right  of  way  to  a  close,  demised 
the  close  to  B.  B.,  being  possessed  of  an  adjoin- 
ing close,  upon  which  he  was  erecting  houses, 
used  the  way  for  carting  building  materials  to 
A.'s  close  for  the  purpose  of  using  them  upon  his 
own  land : — Held,  that  it  was  properly  left  to 
the  jury  to  say  whether  B.'s  use  of  the  road  was 
a  bon&  fide  exercise  of  the  right  of  way  to  A/s 
close,  or  a  mere  colourable  mode  of  getting  to 
his  own  land.    Ih, 


XTser  inyolTing  TrMpacB.]— If  a  way  gi-anted 
by  a  lease  cannbt  be  used,  by  reason  of  its  passing 
over  the  land  of  third  persons,  and  there  is  no 
other  way  to  the  lessee's  house,  he  is  entitled  to 
a  wav  of  necessity  to  the  nearest  public  highway, 
by  the  shortest  line  across  the  grantor's  land. 
Oshorn  v.  WUe,  7  C.  &  P.  761. 

When  Way  Impasiable.]— A  pereon  who  pre- 
scribes in  a  que  estate  for  a  private  way  cannot 
justify  going  out  of  it  on  the  adjoining  land, 
because  the  way  is  impassable.  Bullard  v. 
HarrUon,  4  M.  &  S.  387. 

It  is  not  a  good  justification  in  trespass  that 
the  defendant  has  a  right  of  way  over  part  of 
the  plaintifTs  land,  and  that  he  had  gone  upon 
the  adjoining  land  because  the  way  was  impass- 
able from  being  overflowed  by  a  river.  Taylor 
V.  Whitehead,  2  Dougl.  476. 

Cesser  of  Right.]— A  way  of  necessity  is 
limited  by  the  necessity  which  created  it  ;  and 
when  such  necessity  ceases,  the  right  of  way 
also  ceases;  therefore,  if  at  any  subsequent 
period,  the  party  formerly  entitled  to  such  way 
can  approach  the  place  to  which  it  led,  by  pass- 
ing over  his  own  land  by  as  direct  a  course  as  he 
would  have  done  by  using  the  old  way,  such  way 
ceases  to  exist  as  of  necessity.  ITolnwy,  Goring. 
9  Moore,  166  ;  2  Bing.  76. 

A  way  of  necessity  exists  after  unity  of  posses- 
sion of  the  close  to  which,  and  the  close  over 
which  it  leads,  and  after  a  subsequent  severance ; 
if  a  person  purchases  close  A.,  with  a  way  of 
necessity  thereto  over  close  B.,  a  stranger's  land, 
and  afterwards  purchases  close  B.,  and  then  pur- 
chases close  C.  adjoining  to  close  A.,  and  through 
which  he  may  enter  to  close  A.,  and  then  sells 
close  B.  without  a  reservation  of  any  way,  and 
then  sells  closes  A.  and  C,  the  purchaser  of  close 
A.  will  nevertheless  have  the  ancient  way  of 
necessity  to  close  A.  over  close  B.  Bucksby  v. 
Coles,  5  Taunt.  311. 

Pleading.] — A  way  of  necessity  cannot  be 
pleaded  generally,  without  shewing  the  manner 
in  which  the  land,  over  which  the  way  is  claimed. 
is  charged  with  it.  Bullard  v.  Harrison,  4  M. 
&  S.  387. 


3.  By  User  and  Pbescription. 
a.  Acquisition. 

Who  may  Acquire.] — A  imrish  may  possess, 
as  private  proj)ei-ty,  an  exclusive  right  of  way, 
but  it  must  be  by  express  grant  from  the  pwner 
of  the  land  ;  and  no  such  right  can  be  presumed 
to  have  aiisen  from  dedication,  inasmuch  as  there 
can  be  no  such  act  as  a  dedication  to  a  jMurt  of 


the  public.     Bermondfey  (  Ve*try)  v.  Brmrn,  35 

Beav.  226  ;  11  Jur.,  N.  S.  1031  ;  13  L.  T.  574 ;  14 

W.  R.  213. 
If  a  particular  class  of  i)erson8  uses  a  pathway, 

and  the  owner  does  not  interrupt  the  user  for 
I  some  private  reason  not  communicated  to  the 
'  persons  using  the  path,  a  public  right  of  way  is 
,  gained  by  the  user  after  a  Inirse  of  twenty  years. 

B/g,  V.  Broke,  1  F.  &  F.  514. 

I  Aeqvieioenee  of  Owner.] — ^A  right  of  way  may 
be  acquired,  as  against  a  lessee  for  years,  by  uu- 
;  interrupted  user  as  of  right  for  a  period  of  forty 
I  years,  during  the  entirety  of  which  period  the 
lease  has  been  in  existence,  though  the  owner 
of  the  reversion  has  not  acquiesced  in  such  user, 
and  the  dominant  and  servient  tenements  are 
held  under  different  landlords.  Beggan,  v. 
McDonald,  2  Ir.  L.  R.  560— C.  A. 

Knowledge  of  Landlord.] — The  user  of  a  way 
during  the  occupation  of  tenants,  does  not  bind 
the  landlord,  unless  he  was  aware  of  it ;  but  if 
the  user  has  been  for  a  great  length  of  time,  it 
may  be  presumed  that  he  was  aware  of  it.  Da  cis 
V.  Sterefu,  7  C.  &  P.  570. 

Tenant!  under  lame  Landlord.] — A  prescrip- 
tive right  of  way  may  be  acquired  in  resixjct  of 
one  tenement,  by  user  for  forty  years,  against 
another  held  for  a  term  of  years  under  the  same 
landlord ;  and  such  right  is  not  necessarily 
determined  upon  the  expiration  of  the  lease, 
when  the  tenant  of  the  servient  tenement  con- 
tinues in  occupation  upon  the  same  terms  as 
before.    Fahey  v.  Dwyer,  4  L.  R.,  Ir.  271. 

Bights  of  LesMOB.] — ^Where  a  plaintiff  derived 
title  to  a  locus  in  quo  under  a  lease  from  the 
ownera  within  the  last  twenty  years  (without  any 
reservation  of  a  right  of  way),  and  the  defendant 
had  within  that  time  occupied  part  of  the  locus, 
and  taken  adjoining  premises  by  a  subsequent 
lease  from  the  original  lessors  : — Held,  that  he 
could  not  set  up  a  right  of  way  over  the  land  by 
user,  or  of  necessity,  ^yalter  v.  William*,  2 
F.  &  F.  423. 


Against  Beversioners.] — The  assignee  of 


a  lease  granted  for  lives,  by  a  bishop  in  right  of 
his  see,  used  a  way,  without  interruption,  to  and 
from  his  premises  for  more  than  twenty  years, 
over  the  locus  in  quo  ;  the  defendant,  by  assign- 
ment of  a  similar  lease  of  it,  obstructed  the  way: 
—Held,  first,  that  since  2  &  3  Will.  4,  c.  71,  the 
user  coufen'ed  no  title  as  against  the  reversioner, 
the  bishop  ;  nor,  secondly,  against  his  lessee,  or 
persons  claiming  under  such  lessee  during  the 
term.  Walker  v.  Bright,  1  C,  M.  &  R.  211 ;  4 
Tyr.  502. 

A  declaration  claiming  a  right  of  way,  "by 
reason  of"  the  }X)sscssion  of  premises,  is  sup- 
ported by  proof  of  a  reservation  of  way  in  a  con- 
veyance of  them  granted  by  a  tenant  for  life  to 
the  plaintiff.    lb. 

In  1728,  land  was  let  on  a  building  lease,  which 
expired  at  Lady-day,  1824.  In  1819,  the  plain- 
tiff by  virtue  of  a  demise  from  an  under-lessee, 
which  expired  in  1820,  was  in  possession  of  a 
house  erected  on  part  of  this  land ;  and,  under 
that  demise,  exercised,  as  all  his  predecessors  had 
done  for  more  than  thirty  years,  a  right  of  way 
over  a  passage  on  one  side  of  his  house,  as  neces- 
sary for  the  use  and  enjoyment  thereof,  pailicu- 
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larly  for  repairing  the  eastern  side  ;  the  nnder- 
le89ee*8  interest  expired  in  1822  ;  the  defendant 
was  in  possession  of  the  soil  of  the  passage,  by 
virtae  of  an  assignment,  in  1791,  of  the  lease  of 
1728 ;  in  1819,  the  party  possessed  of  the  rever- 
sion expectant  on  the  lease  of  1728  demised  to 
the  plaintiff  the  house  of  which  he  was  in  poss&s- 
sion,  as  above,  for  fifty-seven  years  and  a  half,  to 


acquiescence  in  the  user  by  the  plaintiff,  and 
that  there  was,  therefore,  no  evidence  of  enjoy- 
ment as  of  right  proper  to  be  submitted  to  the 
jury.     Barry  v.  Lowry,  11  Ir.  R.,  C.  L.  483. 

The  plaintiff  and  the  defendant  occupied  con- 
tiguous portions  of  land.  For  more  than  forty 
years,  and  as  far  back  as  living  memory  vyent, 
the  occupiers  of  the  plaintiff's  land  had  been  in 


hold  from  Lady-day,  1824,  together  with  all  the  .  the  habit  of  passing  over  the  defendant's  land  to 
appurtenances  to  the-  same  belonging,  subject  to  !  a  brook  which  lay  on  the  other  side  of  that  land, 


a  covenant  for  repairs.  In  1822,  the  reversioner 
demised  the  soil  of  the  passage  to  the  defendant 
for  sixty-one  years,  to  hold  from  Lady-day,  1824  : 
— Held,  that   under  the  demise  of    1819,  the 

Slaintiff  was  entitled  to  a  right  of  way  over 
efendant's  passage.  Jlinehrliffe  v.  K'mnoul 
iEarl),  5  Bing.  N.  C.  1 ;  6  Scott,  650  ;  1  Am.  342. 
The  doctrine  of  the  case  of  Wallwr  v.  BrigJU 
(I  C,  M.  &  R.  211)  does  not  applv  where  the 
enjoyment  on  which  the  right  of  the  easement 
<lepcnds  has  been  for  a  period  of  forty  years. 
Beggan  v.  McDonald,  2  Ir.  L.  R.  660— C.  A. 


-When  Absolute  and  Indefeailble.] — Under 


such  circumstances  the  right  to  the  easement 
becomes  at  the  expiration  of  the  period  of  forty 
years  absolute  and  indefeasible  as  against  the 
lessee  for  the  residue  of  the  term,  though  liable 
to  be  defeated  by  the  reversioner  within  three 
years  after  the  determination  of  the  lease.    Ih. 


Corenant   eonsietent  ;irith    Demiie.] — In  an 

action  for  obstructing  a  right  of  way,  tne  plain- 
tiff proved  an  uninterrupted  user  for  seventeen 
years.  The  defendant  claimed  a  right  to  the  soil 
under  a  subsequent  demise,  containing  a  covenant 
that  the  lessee  should  contribute  a  rateable  pro- 
portion of  the  expense  of  repairing  the  fences, 
paths,  ways,  &c.,  used  in  common  with  the  occu- 
piers of  other  premises  near  or  adjoining  thereto, 
oelonging  to  the  lessor.  The  passage  over  which 
the  plaintiff  claimed  a  right  of  way  was  the  only 
one  to  which  this  covenant  could  apply  : — Held, 
that  the  right  of  way  in  the  plaintiff  was  not 
inconsistent  with  the  demise  of  the  defendant. 
Oakley  v.  Adamaon,  1  M.  A:  Scott,  510  ;  8  Bing. 
356. 

b.  Evidence  of  TTaer. 

Aetoal  Exercise  for  Forty  Years.] — It  is 
sufficient  prim&  facie  proof  of  a  prescription  for 
a  general  easement  as  a  right  of  way  for  all  pur- 
poses to  shew  the  actual  exercise  of  the  right  for 
more  than  twenty  years,  for  all  the  purposes  to 
which  the  use  or  enjoyment  of  the  premises  at 
different  times  required  its  exercise,  although  for 
some  of  these  purposes  it  appears  that  it  was  first 
iL*<ed  in  fact  within  that  period.  Dare  v.  Ileath- 
4'vtc^  25  L.  J.,  Ex.  245. 

To  an  action  of  trespass  quare  clausum  f regit, 
the  defendant  pleaded  a  user  as  of  right  for  foi*ty 
years  of  a  way  over  the  plaintiffs  lands  from  a 
public  highway.  There  was  evidence  that, 
during  the  whole  period,  the  defendant  used  the 
way  without  interruption,  but  that  the  plaintiff 
erected  across  the  way  a  gate  which  he  kept 
locked  for  the  last  six  years  at  least,  allowing  a 
key  to  be  given  to  the  defendant  and  others 
using  the  way  : — Held,  that,  in  the  absence  of 
evidence  that  the  key  was  given  to  the  defen- 
dant in  consequence  of  his  assertion  of  a  right, 
the  fact  of  its  being  given  did  not  constitute  an 


and  of  damming  up  the  brook,  where  necessary, 
so  as  to  force  the  water  into  an  old  artificial 
watercourse  which  came  across  the  defendant's 
land  to  the  plaintiff's  land.  They  did  this  for 
the  purpose  of  supplying  their  cattle  with  water 
whenever  they  wanted  the  water,  except  when 
the  owners  of  the  defendant's  land  used  the 
water,  as  they  did  at  certain  seasons  of  the  year, 
for  irrigation  : — Held,  that  the  jury  was  war- 
ranted in  inferring  a  user,  as  of  right,  by  the 
occupiers  of  the  plaintiff's  land,  of  the  easement 
on  the  defendant's  land,  and  that,  for  the  inter- 
ruption of  such  easement,  the  plaintiff  might 
maintain  an  action  against  the  defendant. 
BeeMon  v.  Wrote,  5  El.  &  Bl,  986  ;  26  L.  J., 
Q.  B.  115;  2  Jur.,  N.  S.  540. 

Up  to  Date  of  Aetion.] — A  plea  of  twenty 
years'  enjoyment  of  a  way  must  be  supported  by 
user  for  that  period  down  to  the  commencement 
of  the  action.  Parker  v.  Jfitclwllj  3  P.  &  D. 
655  ;  11  A.  &  E.  788. 

Proof  of  user  commencing  forty  years  ago,  but 
discontinued  four  or  five  years  before  the  con- 
mencement  of  the  action,  is  insufficient.    lb. 

To  support  a  plea  of  a  i:ight  of  way  enjoyed 
for  forty  years,  evidence  may  be  given  of  user 
more  than  forty  years  back.  LawHon  v.  Langley^ 
4  A.  &  E.  890. 

Choral  Svidenee.] — In  an  action  for  a  tres- 
pass to  land  the  defendant  pleaded  pleas,  alleging 
enjoyment  as  a  right  of  way  over  the  land  for 
twenty  years  and  forty  years.  In  support  of  the 
pleas  general  evidence  was  given  of  user  of  the 
right  of  way,  commencing  about  forty-eight  years 
before  the  commencement  of  the  action,  and 
continuing  until  within  about  two  years  of  that 
time,  and  that  there  had  been  no  interruption 
by  others  : — Held,  that  the  pleas  were  not  proved, 
and  that  there  was  no  evidence  in  support  of 
them.  Lowe  v.  Carpenter,  6  Ex.  825  ;  20  L.  J., 
Ex.  374  ;  16  Jur.  883. 

User  as  of  Bight.]— In  1823,  M.  built  two 
adjoining  houses,  behind  each  of  which  was  a 
piece  of  ground  appropriated  as  a  yard,  but  no 
wall  divided  the  yards.  In  1832,  M.  permitted 
the  defendant  to  occupy  one  of  the  houses 
without  payment  of  rent,  and  he  was  accustomed 
to  pass  over  the  yard  of  the  other  house,  which 
was  let  f  mm  time  to  time  to  different  tenants, 
to  a  public  highway.  M.  continued  owner  of 
both  houses  until  his  death  in  December,  1838. 
In  August,  1839,  the  trustees  under  his  will  con- 
veyed the  last-mentioned  house  and  the  ground 
behind  it  to  a  person  through  whom  the  plaintiff 
derived  his  title.  In  September,  1839,  the 
trustees  conveyed  the  other  house  and  ground 
to  the  defendant,  who  continued  to  occupy  it, 
and  use  the  way  across  the  plaintiff's  yard 
without  interruption  until  1853 : — Held,  that 
there  was  no  user  of  the  way  as  of  right  for 

T  2 
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twenty  years.     WinsJiip  v.  IIvd«pethj  10  Ex.  5 ; 

2  C.  L.  R.  1042 ;  23  L.  J.,  Ex.  268. 

Immemorial  Priyate  Bight] — Upon  a  pica  of 
an  immemorial  private  right  of  way,  there  must 
be  evidence  of  a  user  for  at  least  twenty  years 
as  of  right,  in  order  to  make  out  a  primA  facie 
case  in  support  of  it,  and  if  during  part  of  the 
time,  and  for  more  than  twenty  years  before  the 
alleged  trespasses,  there  has  been  a  user  of 
the  way  less  convenient,  it  will  be  for  the  jury, 
on  the  whole  of  the  evidence,  and  especially 
with  reference  to  the  non-user  for  so  many 
years  before  the  time  of  the  trespass,  to  say 
whether  the  alleged  way  was  ever  acquired  as 
of  right,  or  whether  it  was  abandoned  ;  that  is, 
whether  it  existed,  and  was  a  subsisting  right, 
at  the  time  of  the  alleged  trespasses.  Darling 
V.  Cine,  4  F.  &  F.  829. 

Award  of  Inclosnre  Commiiaionen.] — 

To  an  action  for  entering  and  passing  over  a  close 
of  the  plaintiff,  the  defendant  pleaded  a  right  of 
way  from  time  immemorial,  and  a  user  for  forty 
years  and  twenty  years  respectively.  A  user  in 
fact  for  more  than  forty  years  was  proved.  In 
1839,  all  ways  not  set  out  in  an  award  were  extin- 
guished by  act  of  parliament,  and  this  way  was 
not  set  out : — Held,  that  it  could  not  be  presumed 
from  the  user  that  the  award  was  otherwise  than 
properly  made,  and  that  less  than  twentv  years 
naving  elapsed  since  the  award,  no  right  had 
been  gained  under  the  statute.  Ilolden  v.  TUley, 
1  F.  &  F.  650. 

Where  no  evidence  appeared  to  shew  that  a 
way  over  another's  land  had  been  usee!  by  leave 
or  favour,  or  under  a  Mistake  of  an  award  which 
would  not  support  the  right  of  way  claimed, 
such  a  user  for  above  twenty  years,  exercised 
adversely  and  imder  a  claim  of  right,  was 
sufficient  to  presume  a  grant  which  must  have 
been  made  within  twenty-six  years,  as  all  former 
ways  were  at  that  time  extinguished  by  the 
operation  of  an  inclosure  act.  Campbell  v.  Wilsim, 

3  East,  294. 

A  plea  of  way  by  prescription  over  A.  to  B.  is 
not  disproved  by  shewing  that,  forty-eight  years 
ago,  B.  was  part  of  a  common,  inclosed  under  an 
act  of  parliament,  and  allotted  to  the  party  under 
whom  the  defendant  justifies.  Codling  v.  Joh?ison, 

4  M.  &  R.  671 ;  9  B.  &  C.  933. 

o.  Continuous  User. 

How  Compnted.]— Under  2  &  3  Will.  4,  c,  71, 
ss.  7,  8,  the  time  during  which  the  servient 
tenement  has  been  under  lease  for  a  term  ex- 
ceeding three  years  is  to  be  excluded  from  the 
computation  of  a  forty  years'  enjoyment,  but  not 
from  the  computation  of  an  enjoyment  for 
twenty  yeara.  Palk  v.  Skinner,  18  Q.  B.  568  ; 
21  L.  J.,  Q.  B.  27  ;  17  Jur.  372.    . 

Sxgoyment  ac  of  Right— How  Defeated.]— 

The  enjoyment  of  an  easement  as  of  right,  for 
twenty  (or  forty)  years  next  before  the  com- 
mencement of  the  suit,  within  2  &  3  Will.  4,  c.  71, 
means  a  continuous  enjoyment  as  of  right  for 
twenty  (or  forty)  years  next  before  the  com- 
mencement of  the  suit  of  the  easement  as  an 
easement,  without  interruption,  acquiesced  in 
for  a  year  ;  and  such  right  is  defeated  by  unity 
of  possession  during  all  or  part  of  the  period  of 
enjoyment,  though  such  unity  of  possession  has 


its  inception  after  the  compleiion  of  the  twenty 
(or  forty)  years.  BattiMll  or  Bathishill  v. 
Heed,  18  C.  B.  696 ;  25  L.  J.,  C.  P.  290. 

Intezmptioii  ol] — When  a  pe^^)n  8et» 


up  an  enjoyment  of  a  right  of  way,  or  other 
easement,  under  2  &  3  Will.  4,  c.  71,  s.  2,  and  it 
appears  there  has  been  an  interruption  of  such 
enjoyment,  the  question  whether  such  interrup- 
tion has  been  acquiesced  in  or  not  for  one  year^ 
as  specified  in  s.  4,  is  one  to  be  left  to  the  jury 
and  settled  by  them  ;  and  it  is  not  necessary  to 
bring  any  action  or  to  commence  a  suit  in  order 
to  prove  that  the  interruption  has  not  been 
acquiesced  in.  Bennhony,  Cartwn'ght,  5  B.  &  S» 
1  ;  33  L.  J.,  Q.  B.  137  ;  10  Jur.,  N.  S.  847  ;  10 
L.  T.  266  ;  12  W.  R.  425. 


Agreed  Alteration.] — A  plea  of  twenty 


years*  right  of  way  is  not  defeated  by  proof  of 
an  agreed  alteration  of  the  line  of  way,  nor  by  a 
temporary  non-user  under  an  agreement  of  the 
parties.    Payne  v.  Shedden.  1  M.  &  Rob.  382. 


XTeer  of  Way  at  long  Intervals.] — In  an 


action  where  a  right  of  way  was  claimed  under 
the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  a.  2, 
in  respect  of  twenty  years*  user  as  of  right,  it 
appeared  that  the  way  had  only  'been  u^  by 
the  party  claiming  it,  the  defendant,  for  the 
removal  of  wood  cut  upon  an  adjoining  close. 
The  wood  was  cut  upon  this  clos^e  at  intervals  of 
several  years ;  the  last  ^cutting  having  been  in 
the  year  in  which  the  action  was  commenced, 
the  one  next  previous  fifteen  years  before,  and 
the  next  at  another  interval  of  fifteen  ]pears. 
Between  these  intervals  the  road  was  occasionally 
stopped  up,  but  the  defendant  used  it  as  often 
as  he  wished  while  the  wood  \\9S  being  cut : — 
Held,  that  there  had  not  been  an  uninterrupted 
enjoyment  of  the  \\'ay  for  twenty  years  within 
the  meaning  of  s.  2  of  the  Prescription  Act, 
which  did  not  apply  to  so  discontinuous  an  ease> 
ment  as  that  claimed.  Hidlin$  v.  Vemey, 
11  Q.  B.  D.  715. 


4.  Extent  op  Right, 

Confined  to  Foot  Passengers.]— By  a  lease  a 
demise  was  made  of  a  dry  dock,  described  as 
bounded  on  the  west  by  a  roadway  or  a  passage 
running  between  the  dock  and  certain  newly- 
erected  warehouses,  together  with  free  liberty 
and  right  of  way  for  the  lessee,  his  workmen  and 
servants,  and  all  other  persons  and  person,  by 
his  authority  or  permission,  from  time  to  time, 
and  at  all  times  thereafter  during  the  continu- 
ance of  the  demise,  in,  by,  through,  and  over 
the  roadway,  lying  to  the  west  of  the  demised 
premises,  jointly  with  the  lessor  and  his  tenants. 
Between  the  dock  and  the  warehouses  was  a 
strip  of  land  of  twenty-three  feet  in  breadth. 
At  the  date  of  the  lease  that  part  of  the  strip, 
fourteen  feet  in  breadth,  which  lay  nearest  to  the 
warehouses,  was  paved,  and  there  was  at  the 
extremity  of  the  pavement  a  strong  kerb  three 
inches  high.  On  this  kerb  a  strong  fence  was 
erected  either  before  or  soon  after  the  date  of  the 
lease  : — Held,  that  the  right  of  way  conferred 
by  the  lease  extended  over  the  whole  strip,  and 
not  merely  to  the  portion  of  it  adjacent  to  the 
dock  ;  but  that  it  was  confined  to  foot  pas- 
sengers. Cmnm4t  v.  RoHe,  12  L.  R.,  Eq.  366  ;  24 
L.  T.  820  ;  19  W.  R.  792. 
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For  all  PnxposM.]  —  A  conveyance  to  the 
plaintiff  granted  to  him  a  right  of  way  through 
the  gateway  of  the  vendor  (which  opened  into  a 
close  afterwiunds  bought  by  the  defendant)  to  a 
wicket-gate  to  be  erected  by  the  plaintiff  at  a 
^ven  point  into  a  piece  of  garden  ground,  part 
of  the  premises  purchased  by  the  plaintiff.  l*he 
plaintiff  built  a  cart-shed  on  this  piece  of  garden 
ground  close  to  the  point  where  the  wickct-gate 
was  to  be,  and  claimed  a  right  of  carriage-way 
to  it : — Held,  that  he  was  not  confined  to  a 
right  of  footway,  but  was  entitled  to  a  right  of 
way  for  all  purposes.  Wattt  v.  KeUon,  6  L. 
R.,  Ch.  166  ;  40  L.  J..  Ch.  126  ;  24  L.  T.  209  ;  19 
W.  R.  838.    AflSrming  18  W.  R.  745. 

Altaratioii  in  TenemeBt — ^Ezeets  of  XTter.] — 

In  an  action  for  trespass  over  the  plaintiff's 
yard,  at  the  back  of  the  defendant's  house,  it 
was  found  that  for  upwards  of  twenty  years, 
daring  which  the  defendant  had  occupied  his 
house  as  a  dwelling-house,  he  had  possessed  a 
right  of  way  across  the  yard  to  his  back  door  for 
himself  and  his  friends.  During  the  last  two 
years  the  defendant  had  opened  a  small  shop  in 
one  room  of  his  houise<,  and  a  few  customers  had 
croesed  the  yiud  for  the  purpose  of  going  to  the 
shop  by  the  back  door.  Upon  the  plea  to  a  new 
assignment  to  the  plea  of  the  right  of  way,  the 
jury  had  found  for  the  plaintiff  : — Held,  that 
this  was  not  such  an  alteration  in  the  dominant 
tenement  that  the  facts  could  constitute  an  ex- 
cess of  the  defendant's  user  of  his  right  of  way ; 
and  that  the  verdict  viust  be  entered  for  the  de- 
fendant on  the  new  assigrnment.  Sl*Mn  v.  HoU 
liday,  30  L.  T.  757. 

Ineroased   Burden.! — The   immemorial 


user  of  a  right  of  way  for  all  purposes  for  which 
a  road  was  wanted  in  the  then  condition  of  the 
property,  does  not  establish  a  right  of  way  for 
all  purposes  in  an  altered  condition  of  the  pro- 
perty where  that  would  impose  a  greater  buraen 
on  the  servient  tenement.  Wimbledon  and 
Putney  Chmmtrng  Conseroatars  v.  Dixo7i,  1  Ch. 
D.  362  ;  45  L.  J.,  Ch.  363  ;  35  L.  T.  679  ;  24  W. 
R.  466— C.  A. 

Utnal  Agrienltnral  Purposes.] — When  a  road 
had  been  immcmorially  used  to  a  farm,  not  only 
for  usual  agricultural  puiposes,  but  in  certain  in- 
stances for  cariying  building  materials  to  en- 
large the  farmhouse  and  rebuild  a  cottage  on 
the  farm,  and  for  carting  away  sand  and  gravel 
dug  out  of  the  farm  : — Held,  that  that  did  not 
establish  a  right  of  way  for  carting  the  ma- 
terials rcquir^  for  building  a  number  of  new 
houses  on  the  land,    lb, 

Semble,  that  the  fact  that  the  occupiers  of  the 
farm,  in  passing  with  carts  from  a  particular 
point  to  a  certain  gate  over  a  common  on  which 
no  definite  road  was  marked  out,  did  not  keep  to 
one  line,  but  used  several  tracks,  did  not  prevent 
their  acquiring  a  right  of  way  between  that 
point  and  the  gate,    lb. 


Knorals.] — User  for  twenty  years  of  a 


way  to  a  field  used  only  for  agricultural  pur 
poses  does  not  give  a  right  of  way  for  mineral 
purposes.  Jiradburn  v.  Morris,  3  Ch.  D.  812 — 
C.  A. 

The  owner  of  a  field,  with  a  right  of  way  to  it 
through  an  occupation  road,  agreed  to  sell  the 
sur^Eice  of   the  field,  reserving    the    minerals. 


The  field  had  never  been  used  for  mining,  and 
the  vendor  did  not  appear  to  have  any  present 
intention  of  working  the  minerals  : — Held,  that 
the  vendor,  having  had  a  right  to  use  the  road 
for  agricultural  pur|X)8es  only,  could  not  prevent 
the  purchaser  from  so  altering  the  road  as  to 
make  it  unfit  for  the  use  of  the  vendor  in  work- 
ing the  minerals  under  the  land  agreed  to  be 
sold.    lb. 

Held,  also,  that  even  if  the  vendor  had  a  right 
to  use  the  road  for  minerals,  inasmuch  as  he  had 
no  pi'esent  intention  of  working  the  minerals, 
the  court  would  not  interfere.    A. 

A  right  of  way  for  agricultural  purposes  is  a 
limited  and  qualified  right  of  way,  and  does 
not  necessarily  confer  a  right  to  use  such  way 
for  general  and  universal  purposes.  Jackson  v. 
Sta^effy  Holt,  455. 

For  all  Manner  of  Carriaget.] — Evidence  of 
a  prescriptive  right  of  way  for  all  manner  of 
caniages  does  not  necessarily  prove  a  right  of 
way  for  all  manner  of  c&ttle/ Bulla rd  v.  Dyson, 
1  Taunt.  279. 

But  it  is  evidence  of  a  drift  way,  for  the  jury 
to  consider,  together  \iith  the  other  evidence,  lb. 

The  extent  of  the  usage  is  evidence  of  a  right 
only  commensurate  with  the  user.    lb. 

For  eortain  Purposos.] — User  of  a  road  with 
horses,  carts  and  carriages,  for  certain  purposes, 
does  not  necessarily  prove  the  right  of  road  for 
all  purposes,  but  the  extent  of  a  right  is  a  ques- 
tion for  the  jury,  under  all  the  circumstances  of 
the  case.  Cowling  v.  Higginson^  4  M.  &  W. 
245  ;  1  H.  &  H.  269. 

Footways.] — Footways  (but  not  for  carriages, 
or  for  horse  people)  through  Richmond-gate,  and 
through  East  Sheen-gate,  across  Richmond  Park, 
established.    Rex  v.  Burgess^  2  Burr.  908. 


Carriage-way  includes.] — If  a  defendant 


pleads  a  footway,  his  plea  is  supported  by  proof 
of  a  carriage-way,  as  a  carriage-way  always  in- 
cludes a  footway.  Davis  v.  Stcvens\  7  C.  &  P. 
570. 

For  BemoTal  of  Tithes.] — ^A  rector  cannot 
claim  a  permanent  right  of  way  for  the  purpose 
of  carrying  away  his  tithe,  unless  by  prescription 
or  grant.  James  v.  Dods,  2  C.  &  M.  266 ;  4 
Tyr.  101. 

The  owner  or  occupier  of  the  soil,  provided  he 
does  it  bona  fide  for  the  convenient  management 
of  the  farm,  has  a  right  to  vary  and  stop  up  a 
way  by  which  tithe  has  been  carried,  although 
the  alteration  puts  the  tithe-owner  to  great  in- 
convenience, by  compelling  him  to  use  a  more 
circuitous  route  for  the  puri)ose  of  carrying  away 
his  tithe.    lb, 

BeaiOBable  T7ser.]^-^Where  premises  are  de- 
mised or  conveyed  "  with  the  right  of  way  there- 
to," it  may  be  a  question  for  the  jury  what  is  a 
reasonable  use  of  such  right.  Hawkins  v.  65ir- 
bines^  'i.l  L.  J.,  Ex.  44. 

Where  a  right  of  way  was  expressed  to  be 
"  through  the  gateway  "  of  the  plaintiff  (which 
gateway  led  to  other  premises  of  the  plaintiff), 
and  at  the  time  of  the  lease,  carts  could  come  in 
to  load  and  unload,  and  turn  round  and  go  out 
again,  but,  through  alterations  of  the  premises, 
could  not  do  so  without  slightly  trenching  upon 
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an  intention  to  release  it<,  the  right  of  resumption 
becomes  forfeited  ;  nor  is  it  necessary  in  such  a 
case  that  the  non-aser  should  extend  over  twenty 
years  or  any  defined  period.  JfulrlUe  v.  FaUon^ 
6  Ir.  R.,  Eq.  458. 

Agreement  in  Expired  Leaee.] — In  1850,  the 
owner  in  fee  of  a  plot  of  land  near  a  town  de- 
mised the  coals  under  it  for  six  years  to  K.,  the 
owner  in  fee  of  the  adjoining  land  ;  and  in  the 
lease  was  an  agreement  that  a  street,  to  be  called 
Union-street,  should  within  five  ycais  be  made 
across  the  land  under  which  the  coal  lay  and 
K/s  land  ;  that  a  sewer  should  be  made  under 
such  road  ;  that  the  lessor  and  lessee  should,  at 
their  own  cost,  construct  and  repair  so  much  of 
the  road  and  sewer  as  should  extend  along  their 
respective  lands ;  and  that  the  road  should  be 
used  as  a  public  road  for  all  purposes  for  ever  there- 
after, and  should  be  maintained  by  each  of  the 
parties  so  far  as  the  same  should  extend  over  his 
land,  until  it  should  be  adopted  by  the  surveyor 
of  highways^  The  road  and  sewer  were  never 
made,  and  there  was  no  dedication  of  a  highway 
to  the  public  b/  notice  under  the  Highway  Act. 
A  brickfield,  and  afterwards  (in  1851)  a  colliery, 
were  opened  on  K.'s  land,  and  gaps  were  opened 
through  which  access  was  obtained  to  the  pre- 
mises for  carts  and  foot-passengers.  In  1869 
posts  and  chains  were  placed  across  one  of  the 
openings,  but  after  a  few  months  the  chains 
were  removed.  In  1870  K/s  land  was  sold,  and 
in  1871  conveyed  to  the  plaintiff  in  foe,  and  in 
1872  the  Local  Board  of  Htalth  called  upon  him 
to  sewer  and  pave  the  alleged  street  under  the 
Public  Health  Act,  1848  :— Held,  that  the  agree- 
ment in  the  expired  lease  had  been  abandoned 
and  could  not  ha  enforced  ;  and  that  it  did  not 
amount  to  a  dedication  of  a  right  of  way  to  the 
public.  Ilealey  v.  Batley  {CitrporatioH)^  19  L, 
R..  Bq.  375  ;  44  L.  J.,  Ch.  642. 

Sight  extended  by  Statute.] — A  prescriptive 
right  of  way  on  a  public  towing-i>ath  on  the 
banks  of  a  navigable  tide  river,  is  not  destroyed 
by  that  part  of'  the  river  adjoining  the  towing, 
path  having  been  converted  by  statute  into  a 
fioating  harbour,  although  such  towing-path  was 
thereby  subject  to  be  used  at  all  times  of  the 
tide  ;  whereas,  before,  it  was  only  used  at  those 
times  when  the  tide  was  sufficiently  high  for  the 
purposes  of  navigation.  Jiex  v.  Tippetty  S  B.  & 
A.  193. 

6.  Unity  op  Possession. 

Effect  ol] — No  way  or  other  easement  can 
subsist  in  land  of  which  there  is  a  unity  of  pos- 
session.   Morriit  v.  Udgingttm^  3  Taunt.  24, 


the  plaintiff's  premises  : — Held,  that  in  the 
reasonable  use  of  the  right  of  way  the  defendant 
had  a  right  to  do  this ;  and  that,  what  was  a 
reasonable  user  was  for  the  jury.    lb. 

The  owner  of  field  A.,  who  had  a  right  of  way 
over  the  plaintiff's  close  for  the  more  conve- 
nient use  of  A.,  made  a  gateway  from  field  B.  into 
A.,  mowed  both  fields,  stacked  all  the  hay  in  A., 
and  some  months  after  sold  the  whole  hay  to  the 
defendant,  who  carried  it  all  away  over  the  said 
way.  The  plaintiff  brought  an  action  of  trespass ; 
the  defendant  justified  under  the  right  of  way, 
and  the  plaintiff  new  assigned  : — Held,  that 
whether  thero  had  been  an  excess  of  user  was  not 
a  question  of  law  ;  but  that  it  was  a  question  of 
fact  for  the  jury  whether  the  stacking  and  carry- 
ing away  was  a  reasonable  and  proper  user  of  the 
way  for  the  purposes  of  A.,  or  merely  colourably 
80,  and  really  for  the  purposes  of  B. ;  and  on 
their  finding  that  the  former  was  the  case,  the 
defendant  was  entitled  to  the  verdict  on  the  new 
assignment.  William n  v.  Jame$^  2  L.  B.,  C.  P. 
577 ;  36  L.  J.,  C.  P.  256 ;  16  L.  T.  664 ;  15  W. 
R.  928. 

5.  Cesser  of  Usee  ob  Abandonment. 

Proof  ol] — Although  a  grant  of  an  occupation- 
way  cannot  be  presumed  from  a  user  of  less  than 
twenty  years,  yet  it  is  not  necessary,  in  order  to 
destroy  the  right  to  such  an  easement,  that  a 
cesser  of  the  use  for  twenty  years  should  be 
proved.  Reg,  v.  Charley,  12  Q.  B.  515;  12  Jur. 
822. 

EflJBOt  o£] — ^A  cesser  of  the  use  for  any  period 
less  than  twenty  years,  accompanied  by  an  act 
clearly  indicative  of  an  intention  to  abandon 
the  right,  is  sufficient  to  destroy  such  an  ease- 
ment,   lb, 

Dedieation  to  Pnblio.] — If  an  owner  of  land 
has  granted  to  an  individual  the  easement  of  an 
occupation- way  over  it,  then  the  subsequent 
absolute  dedication  by  him  of  a  footway  to  the 
public,  in  the  same  place,  cannot  be  presumed, 
without  also  presuming  or  proving  in  fact,  a 
release  of  the  easement  by  tne  individual ;  for 
without  the  release  the  owner  can  only  be  sup- 
posed to  have  given  what  he  himseli  had — a 
right  of  user  not  inconsistent  with  the  easement. 
lb. 

Intention  to  Abandon — ^Von-TTser.] — Where 
the  use  of  an  immemorial  right  of  way  to  a  close 
was  discontinued,  because  the  occupiers  had  a 
more  convenient  access  to  it  over  another  close 
in  their  occupation  : — Held,  that  the  non-user 
afforded  no  evidence  of  an  intention  to  abandon 
the  right.  Ward  v.  Ward,  7  Ex.  838  ;  21  L.  J.. 
Ex.  334. 


Substituting   Hew-  Way  for   Old.]— A 

parol  agreement  for  the  substitution  of  a  new 
way  for  an  old  prescriptive  way,  and  a  conse- 
quent discontinuance  to  use  the  old  way,  afford 
no  evidence  of  an  abandonment  theitjof.  Lorvll 
V.  Smith,  3  C.  B.,  N.  S.  120. 


After  Von-Uier  and  Beleaie.] — When  a 


way  is  substituted  for  a  pre-existing  one,  with 
the  consent  of  the  person  entitled,  and  non-user 
of  the  original  easement  is  accompanied  by  acts 
which  warrant  the  court  or  a  jury  in  inferring 


Ways  Appnrtenant.] — But  if  a  lessor, 

having  used  convenient  ways  over  his  own  ad- 
joining land  during  his  own  occupation,  demises 
premises  with  all  ways  appurtenant,  unless  it  is 
shewn  that  there  were  some  ways  appurtenant 
in  alieno  solo,  to  satisfy  the  words  of  the  grant, 
it  will  be  intended  that  he  meant  the  ways  used, 
and  they  will  pass,  though  he  miscalls  them  ap- 
purtenant,   lit. 

Where  A.  &  B.  are  in  the  possession  of  lands 
under  C,  B.  cannot  prescribe  for  a  right  of  way 
over  the  land  of  A.  Large  v.  Pitt,  Peake's  Adi 
Cas.  152.    St-e  Bull.  N.  P.  74. 
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of  way  properly  so  called  haying  existed  along 
the  roadway  or  track  previously  to  the  surrender 
or  the  unity  of  possession,  no  such  right  passed, 
or  was  created  or  revived,  by  the  surrender. 
Zavgley  v.  Hammond^  3  L.  R,,  Kx.  161 ;  37  L.  J., 
Ex.  118  ;  18  L.  T.  858 ;  16  W.  R.  937. 


DefiM  of '^Appnrienaaeet  ** — Sxtingiiishmeiit  ] 
— One,  being  seised  in  fee  of  the  adjoining  closes, 

A.  and  B.,  over  the  former  of  which  a  way  had 
immemorially  been  used  to  the  latter,  devised  to 

B.  with  the  appurtenances: — Held,  that  the 
devisee  could  not,  under  the  word  "appurte- 
nances," claim  a  right  of  way  over  A.  to  B.,  as 
no  new  right  of  vray  was  thereby  created,  and 
the  old  one  was  extinguished  by  the  unity  of 
seisin  in  the  devisor.  Whalley  v.  Thomp«on^  1 
B.  &  r.  371. 

A.,  being  a  termor  of  land,  built  two  houses  on 
it ;  the  whole  was  then  released  to  him  in  fee, 
with  all  ways,  easements,  advantages  and  ap- 
purtenances thereunto  belonging,  or  therewith 
usually  used,  leased,  held,  occupied  or  enjoyed. 
He  devised  one  house,  and  the  appurtenances 
thereunto  belonging,  to  B.,  and  the  other  to  C, 
in  similar  terms.  During  A.*s  ownership  of  both, 
the  entrance  from  the  high  road  to  the  principal 
door  of  the  house  afterwards  devised  to  B.  was 
by  a  set-out  carriage  drive  or  sweep,  entering 
from  a  high  road  passing  immediately  in  front 
of  the  house  afterwards  devised  to  C.,  to  B.'s 
door,  and  then  returning  round  an  oval  garden 
in  front  of  C.*s  house,  but  at  a  greater  distance 
from  it,  to  the  same  point  of  entrance.  B.'s 
house  had  a  coach-house,  opening  only  into  the 
high  road,  and  a  back  entrance  into  the  same. 
After  A.^8  death,  C.  made  a  fence  across  so  much 
of  the  carriage-drive  as  passed  immediately  in 
front  of  his  house  and  across  the  oval  garden, 
leaving  the  further  way  to  B.'s  front  door  by  the 
same  carriage  drive  open.  B.  claimed  the  way 
as  appurtenant  to  his  house  and  garden  : — Held, 
first,  that  the  way  as  used  in  A.'s  time,  during 
the  unity  of  ownership  in  him,  immediately  in 
front  of  C.'s  house,  did  not  pass  to  B.  with  the 
house  devised  to  him,  under  the  word  "  appur- 
tenances" in  A.'s  will.  Phey^ey  v.  Vieary^  16 
M.  &  W.  484. 

Way  of  Veoestity.] — Held,  secondly,  comme 
semble,  that  it  did  not  pass  as  a  way  of  necessity, 
whether  taken  in  the  strict  sense,  or  a  way  with- 
out which  the  most  convenient  and  reasonable 
mode  of  enjoying  every  part  of  B.'s  premises 
could  not  be  had.    lb. 

XTter  by  Yendor  of  his  own  Land.] — General 
words  in  a  conveyance  possin^^  all  ways  with  the 
land  conveyed,  o(M;upied  or  enjoyed,  will  not  con- 
vey to  the  vendee  a  way  which  originated  in  the 
user  by  the  vendor  of  his  own  land  for  his  own 
convenience,  and  which  had  no  existence  prior 
to  the  unity  of  possession  of  the  vendor.  Tnom- 
jtoH  V.  Waterloo,  6  L.  R.,  Eq.  36  ;  37  L.  J.,  Ch. 
495  :  18  L.  T.  545  ;  16  W.  R.  686. 

The  case  would  be  different  had  the  way 
existed  prior  to  the  unity  of  possession  of  the 
vendor,  and  been  thereby  extinguished  or  sus- 
pended,   lb, 

Uier  by  Lofoae  of  his  own  Land.]— A  liard 
gravelled  roadway  or  track  made  across  a  farm- 
yard— of  which  farmyard  there  had  always  up  to 
1866  been  unity  of  i)osses8ion — had  been  regu- 
larly used  by  the  occupier  for  his  own  con- 
venience. In  1866  the  lessee  of  the  farmyard 
surrendered  a  portion  of  it,  bounded  on  one  side 
by  the  roadway,  to  the  lessor,  "  together  with  all 
ways  therewith  used,  occapied  and  enjoyed," 
with  a  proviso  that  the  lessor  should  fence  off 
the  portion  surrendered : — Held,  that  no  right 


0rant  of  one  of  adjoining  Closos — Ordinary 
goneral  Words.] — Where  two  closes  in  one 
ownership  adjoin,  and  a  formed  way  leads  over 
one  to  the  other  and  is  used  therewith,  and  the 
owner  grants  the  latter  close  "  with  all  ways  now 
used  therewith,"  a  right  of  way  over  the  way 
passes  to  the  grantee,  whether  the  way  was  con- 
structed before  the  unity  of  possession  or  not. 
The  defendant,  the  owner  of  two  pieces  of  land 
P.  &  B.,  made  an  agreement  with  the  plaintiff  to 
convey  so  that  P.  should  belong  to  the  defendant 
and  B.  to  the  plaintiff.  The  only  access  to  B. 
was  by  a  defined  gravelled  path  crossing  P., 
which  path  it  was  assumed  in  this  action  had 
not  existed  before  the  unity  of  possession.  By  a 
conveyance  executed  in  pursuance  of  the  agree- 
ment, P.  k  B.,  *'  with  all  ways  with  the  same 
now  enjoyed,"  were  conveyed  to  a  trustee  as  to 
half  thereof  to  the  use  of  the  defendant  and  as 
to  half  to  the  use  of  the  plaintiff.  P.  was  then 
occupied  by  the  defendant,  B.  by  the  plaintiff. 
The  defendant  stopped  up  the  path,  and  the 
plaintiff  was  compelled  to  buy  a  right  of  way 
over  adjoining  land.  I'he  plaintiff  brought  this 
action,  asking  that  the  conveyance  might  be 
rectified  by  vesting  B.  in  her  with  a  right  of  way 
over  the  path,  and  vesting  P.  in  the  defendant, 
subject  to  the  right  of  way  : — Held,  that  a  con- 
versance executed  in  pursuance  of  the  agreement 
ought  to  have  contained  an  express  grant  of  the 
right  of  way  ;  that  such  right  would  have  passed 
by  a  conveyance  containing  the  common  general 
words  ,*  that  it  was  immaterial  whether  the  way 
was  constructed  before  the  unity  of  possession  or 
not;  that  the  plaintiff  had  not  abandoned  her 
right ;  and  that  she  was  entitled  to  rectification 
as  claimed.  Barhshire  v.  Grubby  18  Ch.  D. 
616  ;  50  L.  J.,  Ch.  731  ;  45  L.  T.  383  ;  29  W.  R. 
929. 

There  being  two  tenants  of  adjoining  premises 
held  under  the  same  landlord,  the  tenant  of  one 
of  the  premises  acquired  a  right  of  way  to  his 
vaults  through  the  adjoining  premises.  The 
landlord  sold  both  premises  at  one  sale,  with  a 
condition  that  they  were  to  be  subject  to  and 
with  the  benefit  of,  as  the  case  might  be,  all  sub- 
sisting rights  or  easements  of  way  or  passage  so 
far  as  any  lot  might  be  affected  thereby  : — Held, 
that  the  vendor  being  subject  to  no  liability  as 
to  a  right  of  way,  the  purchaser  of  one  tenement 
could  not  enforce  a  right  of  way  as  against 
the  other.  Daniel  v.  And-ersatij  31  L.  J.,  Ch. 
610  ;  8  Jur.,  N.  S.  328  ;  7  L.  T.  183  ;  10  W.  R. 
366. 

Boserration  in  Long  Loase.] — In  a  lease  for 
ninety-five  years,  a  right  of  way  over  the  demised 
premises  was  reserved  to  the  lessor  and  his  heirs, 
as  long  as  they  should  retain  adjoining  lands 
held  in  fee,  and  after  he  or  they  should  alienate 
such  adjoining  lands  then  reserving  to  the  lessor, 
his  heirs  and  assigns,  a  different  right : — Held, 
that  the  reservations  were  valid,  and  that  on 
alienation  of  the  freeholds  the  right  of  way 
ceased.  Ardley  v.  St,  Pancraf  (^Gvardiann),  39 
L.  J.,  Ch.  871. 
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7.  Obstruction  of. 

Aetion  agunit  Railway  Company.  ] — ^Action  for 
obstruction  by  a  railway  company,  of  a  private 
right  of  way.  No  special  damage  was  alleged. 
Plea,  justifying  under  a  priyate  act  of  the  com- 
pany, and  other  acts  therewith  incorporated. 
Replication,  that  the  way  was  a  road  wit fiin  the 
provisions  of  the  8  &  9  Vict.  c.  20,  and  that  the 
company  had  inteiiered  with  the  same  within 
the  meaning  of  that  act,  and  had  not  caused  a 
sufficient  road  to  be  made  in  its  stead,  as  re- 
quired by  the  act : — ^Hcld,  that  the  8  &  9  Vict.  c. 
20,  takes  away  the  common -law  right  of  action 
for  an  interference  under  the  powers  of  a  rail- 
way company  with  a  private  right  of  wny, 
except  when  special  damage  has  been  sustained. 
Wafkins  v.  Great  Northern  Railway  Company, 
16  Q.  B.  961 J  20  L.  J.,  Q.  B.  891  ;  15  Jur. 
127. 

Aetioii  liySeyenioners.] — A  reversioner  cannot 
sue  for  the  obstruction  of  a  right  of  way,  unless 
the  obstruction  is  such  as  either  permanently  in- 
jures the  estate,  or  operates  in  denial  of  the 
right.  Ilopicmtd  v.  Scholjieldy  2  M.  &  Bob. 
34. 

A  declaration  by  a  reversioner  alleged  that  he 
was  entitled  to  a  right  of  way  for  his  tenants 
over  a  close  of  the  defendant,  and  charged  that 
he  wrongfully  locked,  chained,  shut  and  fastened 
a  gate,  standing  in  and  across  the  way,  and 
wrongfully  kept  the  same  so  locked,  and  thereby 
obstructed  the  way  ;  and  that  by  means  of  the 
premises  the  plaintiff  was  injured  in  his  re- 
versionary estate  : — Held,  on  motion  in  an-est  of 
judgment,  that  the  declaration  was  sufficient, 
inasmuch  as  such  an  obstruction  might  occasion 
injury  to  the  reversion,  and  it  must  be  assumed, 
after  verdict,  that  evidence  to  that  effect  had 
been  given.  KidgiU  v.  Moor.fy  9  C.  B.  364  ;  1  L., 
M.  &  P.  131 ;  19  L.  J.,  C.  P.  177. 

Stationary  Obstmetion.] — P.  was  the  owner  of 
an  inn,  the  yard  of  which  was  approached  by  a 
passage  over  adjoining  property  of  M.  They 
agreed  to  alter  their  boundary,  and  substitute  a 
new  passage  for  the  old  one.  M.  accordingly,  in 
1854,  conveyed  to  P.  a  small  strip  of  land  reach- 
ing across  the  end  of  the  new  passage  where  it 
entered  the  yard,  and  granted  to  him,  his  heirs 
and  assigns,  *^  rights  of  way  at  all  times  and  for 
all  purposes  along  a  passage  intended  to  run 
between  the  piece  of  land  hereinbefore  conveyed 
and  a  street  called  the  Tyrrels."  By  another 
deed  P.  released  his  rights  of  way  over  the 
old  passage.  The  plaintiff  was  a  lessee  of  the 
inn  and  yard  under  P.  The  defendants  were 
tenants  of  M.,  occupying  warehouses  on  his  pro- 

Serty,  and  the  bill  was  filed  to  prevent  the  def en- 
ants  from  allowing  carts  and  waggons  to  remain 
stationary  in  the  passage  in  course  of  loading 
and  unloa<ling,  so  as  to  obstruct  the  access  to  the 
yard  : — Held,  that  the  necessity  of  the  business 
of  the  defendants  did  not  give  them  any  right  to 
occupy  the  passage  by  stationary  obstructions 
when  any  other  person  having  a  right  of  way 
required  to  pass.  Tlunye  v.  Brumjitt,  8  L.  R., 
Ch.  650. 

Held,  also,  that  the  right  of  way  was  not  a 
right  in  gross,  but  was  appurtenant  to  the 
property  occupied  by  the  plaintiff,  so  that  his 
lease  gave  him  a  right  to  the  enjoyment  of  it. 
lb. 


Cart  standing  in  Harrow  Way.] — ^A.  occupied 
business  premises,  the  only  approach  to  which 
was  by  a  private  road  passing  a  warehouse  be- 
longing to  B.  The  roadway  was  too  narrow  for 
vehicles  to  pass  each  other,  and  carts  standing 
at  B.'s  warehouse  created  an  obstruction,  and 
prevented  access  to  A.'s  place  of  business : — 
Held,  that  A.,  having  equal  and  reciprocal  rights 
with  B.,  was  entitled  to  require  the  immediate 
removal  of  such  obstruction.  Shoeswith  v. 
Byerley,  28  L.  T.  563  ;   21  W.  R.  668. 

By  0rantor^Orantoomay  go  oxtra  viam.] — If 

the  grantor  ef  a  light  of  way  obstructs  it,  the 
grantee  may  go,  extra  viam,  over  the  grantor*s 
land ;  and  the  grantor  or  a  pui'chascr  with 
notice  from  him  will  not  be  allowed  tQ  obstruct 
the  substituted  mode  of  access  so  long  as 
the  original  obstruction  exists.  Selby  v.  Nettle- 
fold,  9  L.  R.,  Ch.  Ill  ;  43  L.  J.,  Ch.  359  j  29  L. 
T.  661  ;  22  W.  R.  142. 

Kotioe  of  Doviation.] — ^Notice  of  right 

of  way,  and  also  of  an  obstruction  to  it,  is 
notice  of  the  grantee's  right  of  deviation.    Jh, 

Notice  of  such  an  interrupted  right  of  way  is 
notice  of  all  the  rights  appertaining  theretcx 
This  right  to  go  extra  viam  is  one  which  can  be 
protected  by  injunction,  but  the  injunction  must 
be  limited  to  the  time  during  which  the  obstruc- 
tion lasts,  and  is  not  to  prevent  the  grantor  from 
substituting  any  other  convenient  mode  of  user, 
and  is  not  to  extend  so  as  to  authorize  the  grantee 
to  use  the  mode  of  access,  across  the  defendant's 
land,  for  the  continuous  |>assage  along  the  -^-ay 
granted.    Ih. 

Injunction  when  Granted    to   prevent] — A 

lease  contained  a  covenant  to  do  nothing  to  the 
annoyance  or  damage  of  the  leasor  or  his  adjoin- 
ing tenants  or  occupiers.  The  lease  granted  a 
right  of  way  over  a  certain  passage  as  then  used 
and  enjoyed  by  the  lessee.  At  the  date  of  the 
lease  the  lessee  used  the  pas8age  for  the  purpose 
of  a  business  carried  on  in  the  premises,  and  the 
lessor,  who  occupied  the  adjoining  premises,  used 
to  lock  the  gate  of  the  passage  in  the  evening, 
and  keep  it  locked  until  the  morning.  Many 
years  afterwards  the  lessee's  representative 
turned  part  of  the  business  premises  into  a  place 
for  entertainments,  and  claimed  a  right  of 
entry  to  his  premises  at  all  hours.  The  lessor's 
representative  filed  a  bill  for  injunction  against 
the  nuisance,  and  against  being  prevented  from 
locking  the  gate  at  night : — Held,  that  he  was 
entitled  to  the  injunction  asked  for.  Collins  v. 
Slade,  23  W.  R.  199. 

Under  an  agreement  for  a  lease,  the  tenant 
had  power  to  erect  a  workshop  on  a  portion  of 
the  premises,  for  the  purposes  of  his  business, 
but  was  not  to  obstruct  the  entrance  to  the  pre- 
mises, except  by  using  it  for  the  purposes  of 
egress  and  ingress.  The  only  entrance  was 
through  an  entrance  or  a  gateway  with  a.jjaved 
road  under  the  landlord "s  house  : — Held,  that 
the  tenant  ha^l  an  implied  right  of  way  through 
the  gateway  for  horses  and  carts,  as  well  as  for 
foot  passengers,  and  that  he  was  entitled  to  an 
injunction  to  i-estrain  the  landlord  from  obstruct- 
ing the  gateway  by  loading  and  unloading 
carts  there.  Cannofi  v.  Villan,  8  Ch.  D.  415  ; 
47  L.  J.,  Ch.  597  ;   38  L.  T,  939  ;  26  W.  R.  751. 

Iigonction  or  Damagee.  j — In  an  action  for  an 
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injunction  to  restrain  the  erection  of  a  building 
on  a  passage  over  which  the  plaintiff  claimed  a 
right  of  way,  where  he  had,  on  being  informed 
of  the  defendant's  intention,  forthwith  given 
him  notice  of  his  rights  and  commenced  the 
action,  and  the  defendant  had,  notwithstanding, 
«ontinaed  and  completed  the  erection  of  the 
building  complained  of,  the  plaintiff's  rights 
having  been  established  at  the  trial : — Held, 
that  it  was  a  case  for  a  mandatory  injunction 
and  not  for  damages  under  20  &  21  Vict. 
c  27  (liord  Cairns'  Act),  s.  2.  KrM  v.  Jiur- 
rdl,  7  Ch.  D.  551  ;  47  L.  J.,  Ch.  353 ;  38  L.  T. 
407. 

Bight  to  Foreshore.] — In  an  action  to  restrain 
the  removal  of  shingle  from,  and  the  placing  of 
bathing-machines  upon,  a  part  of  the  foreshore 
of  the  sea  at  M.,  the  plaintiff  claimed  to  be 
tenant  in  possession  of  the  locus  in  quo  under  a 
building  agreement  granted  him  by  the  lord  of 
the  manor  of  M.,  who  was  tenant  for  life  of  the 
property  under  a  settlement : — Held,  that  on 
the  true  construction  of  the  building  agreement 
the  plaintiff  had  no  estate  whatever  in  the  locus 
in  quo,  but  only  a  right  of  entry  thereon  for  the 
purposes  of  that  agreement,  and  therefore  could 
not  maintain  the  action.  Laird  v.  Brlgg*^  19 
Ch.  D.  22  ;  46  L.  T.  238— C.  A. 

What  Amonnti  to.] — The  plaintiff  was  entitled 
to  a  right  of  way  on  foot  through  a  passage 
across  the  defendant's  premises.  This  passage 
liad  been  formerly  level  throughout,  with  the 
<ixception  of  a  three-inch  step.  The  defendant 
raised  part  of  the  passage,  causing  an  ascent  of 
lour  with  a  descent  of  three  steps.  The  plaintiff 
brought  an  action  for  the  obstruction  to  his 
right  of  way,  caused  by  this  alteration,  and  in 
his  statement  of  claim  alleged  that  his  servants 
had  been  in  the  habit  of  carrying  bales  and  other 
iieavy  goods  along  the  passage.  Evidence  was 
g;iven  to  shew  that  the  altemtions  prevented 
goods  from  being  conveyed  by  trucks  along  the 
{lassage,  and  that  heavy  burdens  could  only  be 
carriol  through  it  at  much  greater  inconvenience 
than  formerly.  The  jury,  after  viewing  the  pre- 
mises, found,  in  answer  to  questions  left  to  them 
by  the  judge— (a)  that  the  passage  was  rendered 
by  the  alterations  substantially  less  convenient 
as  a  mere  footway  ;  (b)  that  it  was  rendered 
substantially  less  convenient  for  persons  on  foot 
carrying  such  burdens  as  might,  previously  to 
the  alterations,  have  been  carried  through  it ; 
(c)  that  the  carrying  of  burdens  on  trucks  was  a 
reasonable  user  of  the  passage  previous  to  the 
alterations.  On  the  hearing  of  the  appeal,  the 
plaintiff  admitted  that  the  findings  upon  certain 
other  questions  left  to  the  jury  were  immaterial : 
— Held,  that  the  judge  ought  to  have  directed 
the  jury  that  no  right  had  been  shewn  to  roll 
trucks  or  carry  buidens  not  commonly  carried 
by  ordinary  piassengers  in  the  use  of  a  footway 
through  the  passage ;  and  that  the  first  question 
alone  ought  to  have  been  left  to  the  jury,  but  as 
that  question  appeared  to  have  been  fairly  and 
properly  tried,  tne  circumstance  that  other  issues 
of  a  different  nature  had  also  been  submitted 
erroneously  did  not  form  any  ground  for  setting 
aside  the  verdict  for  the  plaintiff  on  the  first 
question,  and  that  the  finding  on  that  question 
and  the  judgment  for  the  plaintiff  upon  it 
should  accordingly  stand.      Austin  y.  Scottish 
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8.  Effect  of  Statutes  upon. 

Over  Leyel  Croseings.] — ^A  railway  company 
was  empowei-ed  for  the  purposes  of  their  under- 
taking to  take  marsh  lands  at  Harwich  belong- 
ing to  the  crown,  and  which  had  ])een  actiuired 
by  the  crown  for  the  purposes  of  defence,  but 
they  were  required  by  their  act  to  construct  and 
maintain  across,  over  or  under  their  railway  such 
communications  as  the  Commissioner?  of  Woods 
and  Forests  should  adjudge  to  be  necessary  for 
the  convenient  use  and  occupation  of  the  crown 
lands.  Accordingly  the  company  took  lands 
which  lay  between  the  railway  and  an  estuary, 
and  agreed  with  the  commissioner's  to  make  four 
level  crossings  over  their  line  as  communications 
with  these  lands.  At  this  time  the  land  was 
used  for  grazing  purposes  only.  Subsequently 
it  was  purchased  by  a  land  company  and  laid 
out  for  building.  Thereupon  the  railway  com- 
pany disputed  the  right  of  the  owners  or  occu- 
piers of  houses  on  the  land  to  use  the  level 
crossings,  on  the  ground  that  the  right  of  way 
was  restricted  to  the  purposes  for  which  com- 
munication with  the  severed  lands  was  necessary 
at  the  time  the  railway  was  made  : — Held,  that 
the  grant  of  the  right  of  way  was  not  so  re- 
stricted, but  gave  the  landowners  a  right  of  way 
over  the  level  crossings  for  all  purposes  which 
would  not  interfere  with  the  proper  working  of 
the  i-ailway.  United  Land  Comifany  v.  Great 
Eastern  Jtailicay  Cmnpany^  10  L.  R.,  Ch.  586  ; 
44  L.  J.,  Ch.  685 ;  33  L.  T.  292  ;  23  W.  R.  896. 
Affirming  17  L.  R.,  Eq.  158  ;  43  L.  J.,  Ch.  363  ; 
22  W.  R.  126. 

A  right  of  way  acquii-ed  lly  pixwcription  is 
restricted  to  the  purix>scs  for  which  it  was  ac- 
quired. But  where  such  a  right  is  acquii*ed  by 
grant,  the  limit  to  the  right  of  user  is  a  question 
depending  on  the  construction  of  the  instrument 
of  grant.    lb. 

The  plaintiff  had  been  entitled  from  1855  to  a 
carriage-way  to  property  of  his  over  a  railway 
by  a  level  crossing.  By  an  act  obtained  by  the 
company  in  1875,  reciting  that  it  waa  expedient 
that  the  rights  of  way  in  respect  of  footways 
which  crossed  the  railway  on  the  level  should  be 
extinguished,  it  was  enacted  that  all  rights  of 
way  in,  over,  or  affecting  the  footways  num- 
bered 2,  4,  5,  6,  and  7  on  the  deposited  plans 
should  be  extinguished.  No  provision  for  com- 
pensation was  rnade.  The  roadway  in  question 
was  numbered  5  on  the  deposited  plans,  and  was 
thereon  marked  "roadway  and  footway,"  the 
others  being  marked  simply  "footway  "  :— Held, 
that  upon  tne  true  construction  of  the  act,  it  did 
not  interfere  with  private  rights  of  way,  but 
only  with  public  rights  of  way,  and  that  an  in- 
junction restraining  the  railway  company  from 
obstructing  the  way  had  been  rightly  granted. 
Wells  V.  Londonf  tilburi/,  and  Southend  Hail- 
way  Company,  5  Ch.  D.  126 ;  37  li.  T,  302  ;  25 
W.  R.  325— C.  A. 

XTnder  Ineloiure  Acts.] — H.  was  possessed  of 
lands  in  the  parishes  of  R.  and  W.,  the  waste 
lands  of  which  were  about  to  be  enclosed,  and  in 
respect  of  which  he  was  entitled  to  an  allotment 
H.  sold  some  of  his  land  to  the  defendant, 
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preaslj  reserving  the  intended  allotments.  Be- 
tween the  lands  conveyed  to  the  defendant  and 
a  high  road  to  R.  certain  strips  of  land,  forming 
part  of  the  waste  lands  to  be  enclosed,  were  in- 
terposed, and  over  them  there  were  track- ways, 
which  had  been  used  for  more  than  forty  years 
by  the  occupiers  of  the  property  conveyed  to  the 
defendant  as  a  means  of  access  between  part  of 
the  property  and  the  high  road,  and  which  had 
been  used  by  the  defendant  without  dispute 
down  to  the  time  of  the  inclosnre  award.  H, 
afterwards  sold  the  allotments  made  to  him, 
which  included  the  strips  of  waste,  to  the  person 
through  whom  the  plaintiff  claimed.  The  award, 
which  was  duly  made  and  confirmed,  did  not  set 
out  any  ways  over  the  allotments.  The  defen- 
dant claimed  a  right  of  way  over  them  where  the 
track-ways  had  passed  : — Held,  that  by  virtue  of 
s.  68  of  8  &  9  Vict.  c.  118,  any  rights  of  way 
which  might  have  existed  prior  to  the  confirma- 
tion of  the  award,  were  from  that  date  extin- 
guished, and  that  the  defendant  had  no  such 
right  as  that  claimed  ;  and  that  the  extinguish- 
ing of  the  right  of  way  was  not  a  "wrongful  dero- 
gation from  the  grant  of  the  plaintiff's  pre- 
decessor in  title.  Orugh  v.  Turner,  3  Ex.  D.  303 ; 
47  L.  J.,  Ex.  639  ;  39  L.  T.  .595  ;  26  W.  R.  673 
— C.  A.  Affirmed,  4  App.  Cas.  221  ;  48  L.  J., 
Ex.  481 ;  40  L.  T.  661  ;  27  W.  R.  553. 

When  a  right  of  way  is  granted  to  "  the  owner 
and  owners  for  the  time  being  "  of  lands,  and  the 
lands  are  subsequently  severed,  the  grant  gives 
a  right  of  way  to  the  owner  for  the  time  being  of 
every  part  of  the  severed  lands.  Netiocamen  v. 
Ckndson,  5  Ch.  D.  133  ;  46  L.  J.,  Ch.  459  ;  36 
L.  T.  385  ;  25  W.  R.  469— C.  A, 

Strips  of  land  having  been  allotted  by  an 
award  under  an  inclosure  act  to  different  per- 
sons, there  was  awarded  to  the  owners  for  the 
time  being  of  the  allotments  "  a  way,  right  and 
liberty  of  passage  for  themselves  and  their  re- 
spective tenants  and  farmers  of  the  lands  and 
grounds,  as  well  on  foot  as  on  horseback,  as  with 
their  carts  and  carriages,  and  to  lead  and  drive 
their  horses,  oxen  and  other  cattle  "  as  often  as 
occasion  should  require,  from  a  highway  adjoin- 
ing the  outside  strip  over  the  east  end  of  the 
allotments  to  their  respective  allotments,  "  doing 
as  little  damage  to  the  soil,  or  the  oom^  grass  or 
herbage,"  as  might  be,  with  a  provision  that  if 
any  o\^^lers  should  street  out  the  way  through 
their  respective  allotments,  the  same  should  be 
made  and  for  ever  remain  at  least  eleven  yards 
wide  : — Held,  that  there  was  no  implied  restric- 
tion of  the  right  of  way  to  agricultural  pur- 
poses,   lb. 

Held,  also,  that  a  person  entitled  to  a  right  of 
way  is  entitled  to  make  an  efficient  way  for  any 
purposes  for  which  he  is  entitled  to  use  it,  and 
desires  to  use  it ;  and  held,  therefore,  that  the 
owners  of  any  allotment  on  converting  the  same 
into  building  land,  might  form  a  metalled  road 
to  the  highway  over  the  east  end  of  the  inter- 
vening plots.    Tb, 

By  an  inclosure  act,  it  was  enacted,  that  all 
ways  over  a  field,  called  West  Field,  allotted  to 
B.,  should  be  extinguished  from  the  time  of  the 
making  and  completion  of  a  new  road,  as  therein 
directed  ;  "with  a  proviso,  that  nothing  in  the  act 
should  extend,  or  be  construed  to  extend  to  de- 
prive A.,  his  heirs  or  assigns,  or  his  or  their 
agents,  of  the  right  of  ingress,  egress,  and  regress, 
to  and  from  a  watercourse,  for  the  purpose  of 
ibuilding,  repairing,  opening,  or  shutting  the 


sluices  thereon,  or  to  cleanse  the  same  : — Held, 
that  this  reserved  to  A.  his  right  of  way  unim- 
paired, over  West  Field,  for  the  purposes  in  the 
act  mentioned.  Adeane  v.  Mortlocky  7  Scott^ 
189  ;  6  Bing.  N.  C.  236  ;  1  Am.  488. 

XTnder  the  Xdnoation  Aot.] — A  school  board 
taking  lands  under  the  Elementary  Education 
Act,  1870,  need  not  give  notice  to  treat  to  the 
owners  of  easements  over  the  lands  taken  ;  but 
compensation  in  respect  of  such  easements  is  to 
be  given  as  for  lands  injuriously  affected.  Clark 
V.  Lo-ndon  School  Board,  9  L.  R.,  Ch.  120 ;  43 
L.  J.,  Ch.  421  ;  29  L.  T.  903 ;  22  W.  B.  354  ; 
S.  C,  28  L.  T.  657. 

Eztinotion  by  Implication.] — ^A  corporation 
were  empowered  by  a  provisional  order  of  the 
Board  of  Trade,  made  under  the  authority  of  the 
General  Pier  and  Harbour  Act,  1861,  and  con- 
firmed by  a  subsequent  special  act,  to  construct 
a  pier  in  accordance  with  certain  deposited 
plans.  The  plans  shewed  that  the  pier,  when 
constructed,  would  be  physically  inconsistent 
with  the  existence  of  an  alleged  public  right  of 
access  to  the  seashore  fi'om  a  street  with  which 
the  pier  was  connected.  The  provisional  order 
contained  no  words  expi*essly  extinguishing  the 
right  of  way,  or  substituting  another  right  of 
way  for  it : — Held,  that,  if  the  alleged  right  of 
way  had  ever  existed,  it  was  extinguished  by 
necessary  implication,  and  that  it  was  not  saved 
by  ss.  11  &  14  of  the  General  Pier  and  Harbour 
Act,  1861.  Corjioratiofi  of  Yarmouth  v.  tSm- 
imns,  10  Ch.  D.  518 ;  47  L.  J.,  Ch.  792  ;  38  L.  T. 
881  ;  26  W.  B.  802. 

9.  Pebmission  to  Use. 

Liability  of  Party  XTsing.]— An  owner  of  land 
having  a  private  road  for  the  use  of  persons 
coming  to  his  house,  gave  permission  to  A.,  who 
was  engaged  in  building  on  the  land,  to  place 
materials  upon  the  road.  A.  availed  himself  of 
this  permission,  by  placing  a  quantity  of  slates 
there  in  such  a  manner  that  B.,  in  using  the 
road,  sustained  damage : — Held,  tliat  A.  was 
liable  to  an  action.  Corhf  v.  llill,  4  C.  B.,  N.  S. 
556 ;  27  L.  J.,  C.  P.  218  ;  4  Jur.,  N.  S.  512. 

Held,  also,  that  the  declaration  was  not  ob- 
jectionable for  not  averring  that  the  obstruction 
was  placed  on  the  road  without  permission  ;  in- 
asmuch as  such  an  allegation,  if  traversed,  would 
have  presented  an  immaterial  issue,    lb. 

Party  0nuiting.] — Where  an  owner  of  the 
soil  permits  others  to  pass  over  it,  he  is  liable  for 
an  accident  caused  by  the  negligence  of  himself 
or  his  servants  to  a  person  lawfully  availing 
himself  of  such  permission ;  though  he  would 
not  be  liable  for  an  accident  caused  by  the 
ordinary  risks  attaching  to  the  nature  of  the 
place,  or  the  business  there  carried  on.  Gal- 
lagher V.  Iluwphrnj,  6  L.  T.  684  ;  10  W.  R.  664. 


10.  Proceedings  bblating  to. 
a.   Jurisdiction. 

On  Motion.]— The  Court  of  Chancery  has  no 
jurisdiction  to  decide  the  question  of  a  public  or 
private  right  of  way  upon  a  motion  in  a  petition 
suit.     Pryor  v.  Pryor,  27  L.  T.  267— L.  J. 
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b.  Brldanoe. 


To  explain  Onuit.] — In  an  action  for  obstruct- 
ing a  way,  granted  oy  a  lease  from  the  defen- 
dant to  the  plaintiff,  the  judge  will  receive  evi- 
dence of  the  state  of  the  premises  at  the  time  of 
granting  the  lease,  and  will  then  put  a  construc- 
tion on  the  lease  as  to  the  line  along  which  the 
way  is  granted ;  but  he  will  not  receive  evidence 
of  the  declarations  or  acts  of  the  parties,  either 
before  or  after  the  lease,  as  shewing  where  the 
way  is  or  was  intended  to  be ;  but  if  it  is  uncer- 
tain, on  the  words  of  the  grant,  which  of  two 
ways  is  intended,  the  judge  will  receive  parol 
evidence,  to  shew  which  the  grantor  meant  to 
grant.     Osborne  v.  Wigey  7  C.  &  P.  751. 

In  order  -to  prove  a  grant  of  an  occupation- 
way  through  a  lane  to  the  defendant's  premises, 
he  offered  two  deeds,  which  purported  to  be 
grants  by  the  owners  of  the  soil  of  an  occupa- 
tion-way through  the  lane,  to  tenants  of  pre- 
mises situated  on  the  opposite  side  of  the  lane 
from  the  defendant's  premises  : — Held,  that  the 
deeds  were  wrongly  admitted  for  that  purpose. 
Jieff.  Y.  awrlty,  12  Q.  B.  515  ;  12  Jur.  822. 

The  question  being  as  to  a  right  of  way  over 
the  locus  in  quo,  on  an  equitable  pica  that  the  de- 
fendant had  contracted  to  purchase  from  C.  a 
close,  to  which  was  attached  the  right  of  way, 
and  that  the  plaintiff  had  contracted  with  C.  to 
purchase  the  locus  in  quo,  subject  to  such  right 
of  way,  but  that  by  mutual  mistake  It  had  been 
omitted  in  the  conveyance,  evidence  is  admis- 
sible on  the  part  of  the  plaintiff,  as  to  what  C. 
said  at  the  sale  as  to  the  close  conveyed  to  the 
defendant,  in  order  to  negative  the  agreement 
with  him.     Scott  v.  Sykts,  2  F.  &  F.  191. 

To  prove  XTeer.] — Where  in  trespass  the  defen- 
dant justified,  on  the  ground  of  a  right  of  way, 
and  proved  a  constant  user  of  the  way  with 
carts  and  carriages,  he  was  allowed  to  put  in 
evidence  a  deed  120  years  old  relating  to  the 
property,  as  appurtenant  to  which  the  way  was 
claimed,  and  containing  a  description  of  the 
way,  for  the  purpose  of  shewing  that  the  way 
had  always  been  enjoyed  in  conformity  with  the 
description  contained  in  the  deed.  Brotemerd 
V.  Harris,  3  F.  &  F.  853. 

When  Deed  Loot ]— The  defendant  pleaded  a 
grant  of  right  of  way  by  deed,  subsequently 
lost.  The  plaintiff  traversed  the  grant.  At  the 
trial,  there  being  conflicting  testimony  as  to  the 
uninterrupted  user  of  the  way,  the  judge  di- 
rected the  jury,  that  if,  upon  this  issue,  they 
thought  the  defendant  had  exercised  the  right 
of  way  uninterruptedly  for  more  than  twenty 
years  by  virtue  of  a  deed,  they  would  find  for 
the  defendant ;  if  they  thought  there  had  been 
no  way  granted  by  deed,  they  would  find  for  the 
plaintiff : — Held,  that  this  direction  was  right. 
Lirett  v.  Wihim,  3  Bing.  115  ;  10  Moore,  439. 

In  trespass  quare  clausum  fregit,  the  defen- 
dant pleaded  that  A.  was  seised  in  fee ;  and, 
being  so  seised,  granted  a  right  of  way  by  non- 
existing  grants  The  plaintiff  replied,  traversing 
the  grant : — Held,  that  on  these  pleadings  it  was 
not  coni{)eteut  for  the  plaintiff  to  give  evidence 
to  shew  that  A.  was  not  seised  in  fee  for  the 
purpose  of  rebutting  the  presumption  of  the 
grant.     Cotclishaw  v.  Cheslijn^  1  C.  &  J,  48. 

Oeoupation.] — The  defendant  justified  a  right 


of  way  over  the  locus  in  quo  in  the  tenants  and 
occupiers  of  premises  adjacent  thereto,  and  it 
being  proved  that  he  was  only  seised  of  the  pre- 
mises in  respect  of  which  the  right  of  way  was 
claimed,  and  occupied  by  means  of  a  tenant,  to 
whom  the  premises  were  demised : — Held,  that 
he  was  an  occupier  so  as  to  sustain  the  plea  of 
justification  pleaded.  Jlollu  v.  Prondy  2  D.  & 
R.  31 ;  S,  C,  nom.  Fraud  v.  ILdlU,  1  B.  &  C.  8. 

Ownership.] — A.  was  possessed  of  a  close,  the 
oijly  way  to  which  was  along  a  green  lane  be- 
tween two  other  closes,  one  of  which  belonged  to 
A.  and  the  other  to  B.  In  the  absence  of  any 
direct  evidence  of  ownership,  the  jury  was  told 
that  they  might  presume  the  soil  of  the  land  to 
belong  in  moieties  to  the  owners  of  the  adjoining 
closes,  and  that,  in  respect  of  the  close  at  the 
end  of  the  lane,  A.  had  a  mere  easement : — 
Held,  a  proper  direction.  Smith  v,  Iloivden,  14 
C.  B.,  N.  S.  398. 

Particular  Detoription.] — A  claim  of  a  pre- 
scriptive right  of  way  from  A.  over  the  defen- 
dant's close  unto  D.,  is  not  supported  by  proof 
that  a  close  called  C,  over  which  the  way  once 
led,  and  which  adjoins  to  D.,  was  formerly  pos- 
sessed by  the  owner  of  close  A.,  and  was  by  him 
conveyed  in  fee  to  another,  without  reserving 
the  right  of  way ;  for  thereby  it  appears  that  the 
prescriptive  right  of  way  does  not,  as  claimed, 
extend  unto  D.,  but  stops  short  at  C.  Wright 
v.  Rattray y  1  East,  377. 

But  where  the  right  of  way  is  proved  to  ex- 
tend to  the  terminus  ad  quem,  the  fact  of  an  in- 
tervening close  belonging  to  the  party  claiming 
the  right  will  not  vitiate  it.  Jacksim  v.  SltillitOj 
1  East,  381,  n. 


0.  Pleadinffs. 

Deolarationi.] — In  an  action  for  obstructing  a 
right  of  way  between  two  specified  termini,  over 
a  close  called  the  Terrace-walk ;  the  way  was 
claimed  as  appurtenant  to  a  messuage  in  general 
terms,  without  reference  to  any  obligation  to  re- 
pair. On  the  trial,  the  easement  proved  was  a 
right  to  pass  forwards  and  backwards  over  every 
part  of  tne  close,  and  not  merely  between  the 
termini  specified  ;  and  it  was  shewn  that  the 
easement  was  enjoyed  under  a  grant  to  D.,  his 
heirs,  tenants,  and  assigns,  and  to  other  persons, 
"  he,  they,  and  every  of  them,  from  time  to  time, 
contributing  and  paying  a  rateable  share  and 
proportion  towards  repairing  and  amending  the 
Terrace- walk : " — Hela,no  variance,  the  easement 
proved  being  only  larger  than  the  easement 
alleged,  and  not  different  in  kind.  Duncan  v. 
Lovch,  6  Q.  B.  iK)4  :  14  L.  J.,  Q.  B.  185  ;  9  Jur. 
346. 

Held,  also,  that-  the  obligation  to  repair  was 
not  in  the  nature  of  a  condition  precedent,  and 
need  not  be  alleged  in  the  declaration*    lb. 

The  easement  was  granted  in  1675  ;  there  was 
evidence,  that  for  ten  years  next  before  the  com- 
mencement of  the  action  part  of  the  way  claimed 
had  become  public : — Held,  not  necessary  to 
state  in  the  declaration  that  such  part  had  be- 
come public.    lb. 

One  who  has  a  grant  of  an  occupation  way  may 
declare  in  an  action  against  the  owner  of  thj 
land  over  which  the  way  leads  for  obstructino^^ 
although  it  is  proved  that  the  public  in  ge' 
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had  used  the  way  without  denial  for  the  last 
twelve  years.    Allrn  v.  Ormond,  8  East,  4. 

In  an  action  for  obstructing  the  plaintifPs 
right  of  way,  the  declaration  claimed  a  right  of 
way  for  himself  and  his  servants  on  foot  to  go 
and  return,  pass  and  repass,  and  also  to  lead  and 
carrv  avray  manure  ;  the  word  "  lead  "  as  used 
in  the  declaration  is  a  wonl  of  general  use  in 
England,  and  means  the  conveying  of  goods  or 
materials  by  cart.  JirufUon  v.  Uallj  1  G.  &  D. 
207;  1  Q.  B.792. 

In  an  action  for  not  rci>airing  a  private  road 
leading  through  the  defendant's  close,  it  is  suffi- 
cient to  allege  that  the  defendant,  as  occupier  of 
the  close,  is  bound  to  repair.  Itider  v.  Smith,  3 
T.  R.  766. 

A  servant  put  into  the  occupation  of  a  cottage, 
with  less  wages  on  that  account,  does  not  occupy 
it  as  tenant,  but  the  master  may  properly  declare 
on  it  as  his  own  occupation  in  an  action  for  a 
disturbance  of  a  right  of  way  over  the  defen- 
dant's close  to  such  cottage,  and  it  matters  not 
that  the  cottage  was  divided  into  two  parts,  one 
of  which  only  was  in  the  occupation  of  such  ser- 
vant, the  other  being  occupied  by  a  tenant  pay- 
ing rent.    Bertie  v.  Beaumont,  16  East,  33. 

In  an  action  for  obstnicting  the  plaintiff  in 
the  enjoyment  of  an  casement,  he  must  shew, 
in  his  declaration,  that  the  obstruction  was  in  the 
place  wherein  the  plaintiff  is  entitled.  Thus 
where  a  declaration  alleged  a  right  to  take  water 
at  a  cistern  and  complained  that  the  defendant 
wTongfully  locked  up  a  door  leading  to  it,  and 
prevented  the  plaintiff  from  using  the  cistern, 
issue  was  taken  on  the  right  to  take  water,  and 
judgment  arrested  after  verdict  for  the  plaintiff, 
because  non  constat  that  he  had  right  to  go 
through  the  doorway  in  question,  although  he 
had  a  right  to  take  water.  Tehhutt  v.  Selhy,  6 
A.  dc  E.  781  ;  1  N.  &  P.  710  j  W.  W.  &  D.  312  ;  1 
Jur.  309. 


Pleai — Sni&eieneyof.] — ^Action  for  breaking  and 
entering  a  close  called  the  Hencroft.  Plea,  that 
C,  being  owner  in  fee  of  the  close,  granted  to  H., 
by  deed,  a  way  over  the  close  for  the  occupiers  of 
a  dye-house,  and  that  the  defendant  being  in  the 
occupation  of  the  dye-house,  committed  the  tres- 
pass. The  plaintiff  set  out  the  deed  in  his  repli- 
cation. By  the  deed  C.  granted  to  H.  all  those 
newly-erected  buildings  standing  and  being 
partly  on  the  close  called  the  Hencroft,  and  partly 
on  B.  C,  together  with  all  and  singular  out- 
houses, edifices,  buildings,  roads,  ways,  &c.,  and 
appurtenances,  with  the  premises  usually  held, 
occupied,  or  enjoyed,  C.  reserving  to  himself  ex- 
clusively Hencroft,  with  the  rights,  privilege?;, 
and  appurtenances  within  and  to  the  same  tae- 
longing  : — Held,  that  the  plea  was  bad,  in  omit- 
ting to  aver  that  tlie  way  had  been  usually  held, 
occupied  or  enjoyed  with  the  Hencroft.  Tatttrn 
V.  Jlammerttlci/,  3  Ex.  279  ;  18  L.  J.,  Ex.  162. 

To  a  declaration  quare  clausum  f regit,  the  de- 
fendant pleaded  that  he  was  the  occupier  of  a 
close  called  B.  M.,  with  certain  lands  thereunto 
adjoining,  and  another  close  called  M.,  with  two 
other  closes  next  adjoining  thereto,  and  that  he, 
and  the  occupiers  of  the  several  closes  and  lands, 
had  enjoyed  a  right  of  A^ny  for  twenty  years  from 
the  close  called  B.  M.,  over  the  locus  in  quo, 
into  and  unto  the  close  called  M. :— Held,  that 
inasmuch  as  the  termini  of  the  way  claimed  were 
specially  described  by  name,  and  two  closes  at 
least  in  respect  of  which  the  way  was  claimed 


were  specially  described  by  name,  and  as  the  de- 
fendant was  not  Ijound  to  prove  his  right  in  rc- 
s^iect  of  any  but  the  two  named  closes,  the  plea 
was  sufficiently  certain,  though  all  the  closes  in 
respect  of  which  the  right  of  way  was  claimed 
were  not  specially  descriljed,  either  by  name  or 
by  all  their  metes  and  bounds.  Holt  v.  I)aw, 
16  Q.  B.  990  ;  20  L.  J.,  Q.  B.  865  ;  15  Jur.  1074^ 

A  plea  of  a  right  of  way,  under  2  &  3  WilL  4, 

c.  71,  s.  5,  must  state  the  enjoyment  to  be  "as 

of  right,"  within  the  verv  terms  of  the  act.    //<*/• 

ford  V.  HanhiMon,  D.  &  M.  473  ;  5  Q.  B.  584  ; 

13  L.  J.,  Q.  B.  115  ;  8  Jur.  463. 

In  pleading  a  prescriptive  right  of  way  it  is 
not  necessary  to  describe  all  the  closes  inter- 
vening between  the  two  termini.  Simpton  v. 
Lewthimite,  3  B.  &  Ad.  226. 

To  a  plea  of  forty  or  of  twenty  years'  enjoy- 
ment of  a  waj,  a  licence,  if  it  covers  the  whole 
time,  must  be  pleaded.  TirJtlr  v.  Brtncv,  4  A.  & 
E.  369  ;  6  N.  &  M.  230  ;  1  H.  &  W.  769. 

But  a  verbal  or  other  licence,  given  and  acted 
on  within  the  forty  or  twenty  years,  may  be 
proved  under  a  traverse  of  the  enjoyment  as  of 
right ;  and  this,  whether  such  licence  is  granted 
for  a  single  time  of  using,  or  for  a  definite  period. 
/*. 

In  a  plea  it  is  sufficient  to  allege  that  the  user 
has  existed  for  forty  years  before  the  commence- 
ment of  the  suit,  and  it  need  not  be  alleged 
to  have  been  for  forty  years  before  the  act 
complained  of  in  the  declaration.  Wright  v. 
Williams,  1  M.  &  W.  77. 

Trespass  quare  clausum  f regit.  Plea,  a  right 
of  way  for  the  occupiers  of  a  close  for  twenty 
years,  for  horses,  carb*.  waggons,  and  carriages, 
at  their  free  will  and  pleasure.  Replication 
traversing  such  right : — Held,  that,  under  the 
issue,  the  plaintiff  might  shew  that  the  defen- 
dant had  a  right  of  way  for  horses,  carts, 
waggons,  and  carriages  for  certain  purposes  only, 
and  not  for  all,  and  was  not  compelled  to  new 
assign ;  and  might  shew  that  the  purpose  for 
which  the  defendant  had  used  the  road,  and  in 
respect  of  which  the  action  was  brought,  was 
not  one  of  those  to  which  the  right  extended. 
Cowling  V.  Uigginsim,  4  M.  &  W.  245  ;  1  H.  &  H. 
269. 

To  an  acticm  for  breaking  and  entering  the 
plaintiff's  close  (which  was  set  out  by  abuttals), 
and  pulling  down  the  posts  and  bars  standing 
thereon.  Plea,  that  there  was  a  public  footway 
over  the  close,  and  that  the  defendant,  because 
the  posts  and  bars  obstructed  the  way,  pulled 
them  down.  Replication,  traversing  the  foot- 
way : — Held,  that  on  these  pleadings  the  defen- 
dant ^ms  entitled  to  a  venlict,  on  proof  of  a 
right  of  footway  in  any  direction  over  the  close, 
and  was  not  bound  to  prove  a  way  over  the  place 
where  the  posts  and  bars  sto<xi.  Webber  v. 
Sparh^,  10  M.  &  W.  485  ;  12  L.  J.,  Ex.  41. 

A  plea,  that  defendant  was  seised  in  his 
demesne  as  of  fee,  and  that  he  and  all  those 
whose  estate,  &c..  have  a  right  of  way  for 
himself,  his  and  their  farmers  and  tenants 
occupiers,  &c.,  is  gotxl,  without  alleging  that  the 
t  defendant  is  occupier.  *sy<»//  v.  Stott,  16  East, 
'343. 


Divisihility  of  Claims.] — In  an  action 

of  way,  the  decla- 


for  an  obstruction  to  a  right 
ration  claimed  a  right  of  way  for  liimsclf  and  his 
servants,  on  foot,  to  go  and  return,  pass  and 
repass,  and  also  to  lend  and  carry  away  all  the 
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tcrminod  on  the  abandonment  of  that  haling- 
path ;  but  that,  from  that  time  until  the  com- 
mencement of  the  8uit,  the  occupiers  of  B.  field, 
claiming  right  to  the  way,  as  a  continuation  of 
the  right  before  enjoyed  by  them  under  the  act 
of  parliament,  continued  to  use  the  same  way  ; 
which  way,  and  the  use  and  enjoyment  along 
the  haling-path  as  aforesaid,  is  the  same  way, 
and  the  same  use  and  enjoyment  thereof  as  in 
the  plea  mentioned,  except  as  to  the  user  with 
carriages  : — Held,  that  the  replication  was  good  : 
that  it  disclosed  facts  shewing  that  the  defen- 
dant's user,  although  as  of  right  and  without 
interruption  during  the  twenty  years,  within  the 
meaning  of  the  2  &  3  Will.  4,  c.  71,  ss.  2,  5,  was 
not  such  as  would,  before  the  statute,  have  been 
sufficient  to  prove  a  claim  by  prescription  or  non- 
existing  grant':  and  that  those  facts  must  be 
replied  specially,  and  could  not  have  been  given 
in  evidence  under  a  travei'se  of  the  right  of  way 
aUeged  in  the  plea.  Kinlock  v.  Nevile,  6  M.  & 
W.  795. 

To  a  declaration  in  trespass  qu.  cl.  fr.  the 
defendant  pleaded,  that  he  and  the  former  occu- 
piers of  a  house  and  land  had,  for  twenty  years, 
used  and  enjoyed  as  of  right  a  certain  way  on 
foot  and  with  horses,  &c.,  from  and  out  of  a 
common  highway,  towards,  into,  through,  and 
over  the  plaintiff's  close,  to  the  defendant's 
house  and  lands,  and  back,  at  all  times  of  the 
year,  at  their  free  will  and  pleasure.  The  re- 
plication averred,  that  the  defendant,  &c.,  used 
and  enjoyed  the  right  of  way  mentioned  in  the 
plea,  but  that  they  did  so  under  the  plaintiff's 
leave  and  licence.  At  the  tiial,  it  appeared  that 
the  defendant  and  the  former  occupiers  of  his 
house  and  land  had  an  admittied  right  of  way 
thence  over  the  locus  in  quo  to  the  highway,  and 
across  the  highway,  to  a  close  called  Beddings, 
and  that  for  the  last  twenty  years  they  had  had 
a  licence  from  the  plaintiff  to  use,  whenever 
they  pleased,  a  way  from  the  defendant's  house 
and  lands  over  the  locus  in  quo  to  the  highway 
and  back,  when  they  had  not  any  intention  of 
going  to  Beddings  : — Held,  that  the  replication 
was  not  supported  by  this  evidence,  and  that  the 
plaintiff  was  bound  to  shew  a  licence  co-exten- 
sive with  the  right  claimed  in  the  plea,  and 
admitted  by  the  replication,  Qflchegter  v. 
RobertSy  4  M.  &  W.  769. 

Hew  AMignments — Validity.] — To  an  action 
for  entering  the  plaintiff's  close,  and  cutting 
down  the  rails  there  standing.  Plea,  a  right  of 
way  across  the  close,  and  because  the  rails  were 
there  standing  in  and  across  the  way,  a  justifica- 
tion of  their  removal.  Beplication,  that  the 
rails  were  not  standing  in  or  across  the  way.  and 
issue  thereon  : — Held,  that  the  defendant  main- 
tained the  issue  by  proving  that  some  of  the  rails 
cut  down  were  standing  on  a  highway ;  and  that 
the  plaintiff  could  not  recover  in  respect  of  the 
rails  which  were  not  on  the  highway,  and  that, 
in  order  to  do  so,  he  should  have  new  assigned. 
Braceffirdlfl  v.  Peacock,  8  Q.  B.  174  ;  15  L.  J., 
Q.  B.  73  ;  10  Jur.  9. 

Trespass  quare  clausum  f regit,  ynth  abuttals. 
Plea,  a  right  of  way.  New  assignment,  trespass 
extra  viam  ;  plea,  that  the  plaintiff  wrongfully 
stopped  up  the  way  in  the  former  plea  mentioned, 
wherefore  the  defendant  did  necessarily  go  a 
little  out  of  the  highway,  qute  est  cadem.  At 
the  trial,  it  appeared  that  there  was  a  public 
footway  over  the  plaintiff's   close,  which  the 


manure  which  might  lie  maile  on  his  premises. 
Plea,  denying  the  right : — Held,  that  this  right 
was  not  divisible ;  and  tiiat  proof  that  the 
plaintiff  had  a  right  of  footway  only,  would  not 
sapport  a  verdict  for  him  on  this  issue.  Brunton 
V.  Hall,  1  Q.  B.  7*.>2  ;  1  G.  &  D.  207  ;  6  Jur. 
340. 

Beplieations — Validity  of.] — To  a  plea  of  en- 
joyment of  a  right  of  way  r>ver  the  plaintiff's 
close,  by  the  occupiers  of  a  close  called  W.,  for 
twenty  years  next  before  the  commencement  of 
the  action,  the  plaintiff  replied,  that,  before  the 
period  of  twenty  years,  A.  was  seised  in  fee  as 
well  of  the  close  mentioned  in  the  declaration 
as  of  the  close  called  W.,  and  continued  so  seised 
during  part  of  the  j)erio(l  of  twenty  years,  until 
he  died  so  seised : — Held,  >)ad,  for  that  unity  of 
seisin  was  not  inconsistent  with  the  right  as 
allied  in  the  plea,  and  unity  of  possession  (if 
that  was  meant  by  the  replication)  might  have 
been  given  in  evidence  under  a  traverse  of  the 
right  as  alleged  in  the  plea.  England  v.  Wall^ 
10  M.  &  W.  (599  :  12  L.  J.,  Ex.  273. 

A  replication  of  a  life  estate  to  a  plea  of  en- 
joyment for  forty  years,  must  shew  that  the 
plaintiff  is  the  person  entitled  to  the  reversion 
expectant  on  the  determination  of  the  life  estate. 
Wright  T.  Wniirtmjt,  1  M.  &  W.  77. 

Plea  of  a  way  used  for  forty  years  by  the  occu- 
piers of  the  defendfint's  fanu,  as  of  right,  and 
without  interruption.  Replication,  traversing 
the  user  as  of  rignt : — Held,  that  under  this  issue 
the  plaintiff  might  give  in  evidence  that  the  way 
had  been  used  bv  lea  ve  and  licence  only.  Jieanley 
v.  ClarJte,  2  Bing.  N.  0.  705  ;  3  Scott,  258 ;  2 
Hodges,  100  ;  5  D.  P.  C.  50. 

If,  to  an  action  for  pulling  down  and  canying 
away  a  gat«,  the  defendant  pleads  a  right  of 
way,  and  that  the  gate  being  wrongfully  erected 
across  the  same,  he  t<x>k  it  down  and  deposited 
it  in  a  convenient  place  for  the  use  of  the  plain- 
tiff,  to  which  the  plaintiff  replies  a  subsequent 
conversion ;  proof  that  the  defendant  put  the 
gate  upon  his  own  premises,  whence  the  plain- 
tiff might  have  taken  it  if  he  had  pleased,  vnM 
not  sustain  the  replication.  Houghton  v.  Butler , 
4  T.  B.  364. 

To  an  action  of  trespass,  the  defendant  pleaded 
a  right  of  way  across  the  locus  in  quo,  for  the 
occupiers  of  B.  field,  on  foot,  and  with  cattle 
and  carriages,  enjoyed  as  of  right  and  without 
interruption  for  twenty  years  before  the  com- 
mencement of  the  suit.  The  replication  traversed 
so  much  of  the  alleged  right  of  way  as  was 
claimed  to  be  used  with  carriages,  and  as  to  the 
residue  of  the  plea,  set  forth  an  act  of  parlia- 
ment, under  which  a  navigation  company,  before 
the  commencement  of  th.c  twenty  yeara,  made  a 
haling-path  for  towing  vessels  along  the  river, 
across  the  locus  in  c|uo,  into  B.  field  ;  that  after 
the  commencement  of  the  twenty  years,  under 
the  powers  of  another  act,  another  haling-path 
was  set  .out  near  the  river,  but  also  across  the 
locus  in  quo,  and  into  B.  field ;  and  that  there- 
upon the  navigation  company  abandoned  the 
former  haling-path,  wliich  thenceforth  ceased  to 
be  used  as  such  :  that,  before  and  at  the  com- 
mencement of  the  twenty  years,  the  occupiers  of 
B.  field  used  and  enjoyed,  as  of  right  and  without 
interruption,  by  virtue  and  under  the  provisions 
of  the  first  act,  a  way  along  the  first-mentioned 
haling-path,  across  the  locus  in  quo,  on  foot  and 
with  cattle,  which  right  of  way  ceased  and  de- 
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plaintiff  acbnittetl,  and  another  footway  which 
the  defendant  claimed  as  public,  but  which  the 
plaintiff  had  stopped  up,  aud  it  was  proposed  to 
try  the  question  as  to  the  existence  of  a  public 
right  over  the  second  way.  The  judge  being  of 
opinion  that  no  issue  was  raised  as  to  the  second 
way,  directed  a  verdict  for  the  plaintiff  : — Held, 
that  the  direction  was  right,  for  the  precise 
locality  being  material  to  the  defence,  the  defen- 
dant was  bound  to  shew  it  in  his  pleadings. 
Ulltsan  V.  lies,  3  P.  &  D.  391  ;  11  A.  &  E. 
665. 

The  15  &  16  Vict.  c.  76,  ss.  77,  79,  which  allow 
a  plaintiff  to  traverse  the  whole  of  a  plea  by  a 
general  denial,  only  enable  him  to  traverse  gene- 
rally what  he  might  have  travei'sed  before,  and 
where  a  plaintiff,  before  that  statute,  must  have 
new  assigned,  he  must  do  so  still.  Glover  v. 
DijTon,  9  Ex.  158  ;  23  L.  J.,  Ex.  12  :  S,  P.,  Hud- 
dart  V.  Righy,  18  W.  R.  213— Ex.  Ch. 

A  declaration  contained  two  counts,  the  second 
of  which  charged  the  trespass  on  other  days  and 
times,  and  on  other  parts  of  the  closes  in  the  first 
count  mentioned.  The  defendant  pleaded  a  right 
of  way  over  the  closes.  The  plaintiff  traversed 
the  right  of  way,  and  new  assigned.  To  the  new 
assignment  there  was  a  payment  of  money  into 
court,  and  an  acceptance  of  it : — Held,  that  the 
plea  justified  all  the  trespasses  in  the  declara- 
tion ;  and  that  the  defendant,  therefore,  was  not 
bound  to  prove  two  rights  of  way.  Wood  v. 
Wedgwiwd,  2  D.  &  L.  809  :  1  C.  B.  273  ;  14  L.  J., 
C.  P.  132. 

Action  for  breaking  and  entering  the  plaintiff's 
close,  and  damaging  the  fences.  Plea  of  justifi- 
cation under  a  right  of  way.  New  assignment, 
that  the  action  was  brought  for  a  trespass  on  a 
certain  other  portion  of  the  close,  setting  it  out 
by  abuttals.  Plea  to  the  new  a.ssignmcnt,  that 
whilst  the  defendant  so  had  the  right  to  the  way, 
the  plaintiff  obstructed  the  way  by  digging  a 
trench  across  the  same,  and  because  the  defen- 
dant could  not  remove  the  obstruction,  he  did. 
for  the  purpose  of  avoiding  the  same,  and  using 
the  way,  depart  out  of  the  same,  along  the  other 
portion  of  the  close  in  the  new  assignment  men- 
tioned ;  and  because  the  fences  in  the  new  as- 
signment mentioned  were  standing  on  a  ijortion 
of  the  close  in  the  new  assignment  mentioned, 
and  that  without  bi-eaklng  and  damaging  the 
same  he  could  not  go  over  the  i"esidue  of 
the  close,  he  did  necessarily  a  little  break  and 
damage  the  fences  : — Held,  that  the  right 
of  way  stated  in  the  plea  to  the  declaration  was 
not  admitted  by  the  plaintiff  in  his  new  assign- 
ment. Roht-rtson  v.  Gantlett,  16  M.  &  W.  289  ; 
4  D.  &  L.  548  ;  16  L.  J.,  Ex.  156. 

Verdiet,  on  Jory'i  Finding.] — A  defendant  in 
a  plea  justified  under  an  alleged  right  of  way 
with  horses,  carts,  and  carriages,  for  the  purpose 
of  fetching  goods  and  water  from  a  navigable 
river.  The  jury  affirmed  the  right  set  up,  so  far 
as  it  related  to  the  fetching  of  water,  but  nega- 
tived it  as  to  the  rest : — The  court  directed  the 
veirlict  to  be  entei-ed  distributively  (for  the 
plaintiff  as  to  the  goods,  for  the  defendant  as  to 
the  water).  KmglU  v.  Wore,  5  D.  P.  C.  201 ;  3 
Scott,  326  ;  3  Bing.  N.  C.  3. 

But  where  the  defendant  pleaded  a  right  of 
way  on  foot,  and  with  horses,  cattle,  carts,  wag- 
gons, and  other  carriages  at  all  times,  for  the 
convenient  occupation  of  his  close  K.,  and  the 
replication  traversed  the  right,  and  the  jury 


found  that  the  defendant  had  a  right  for  the 
purpose  of  carting  timber  and  wood  only  from 
K. :— Held,  that  the  plaintiff  was  entitled  to  the 
entire  verdict,  and  that  the  defendant  could  not 
enter  it  distributively  for  such  right  as  the  jury 
found.  Iligham  v.  JRnbbett,  5  Bing.  N.  C.  622  ; 
7  1>.  P.  G.  653  ;  7  Scott,  827. 


III.    LIGHT  AND  AIR. 

1.  Right  to. 

a.   Oenerally. 

Shutting  out  a  man's  house  from  public  view 
is  not  a  legal  injury.  Butt  v.  Imperial  Gaitlight 
Ctnupantf,  2  L.  R.,  Ch.  158 ;  16  L.  T.  820  ;  15  W.  R. 
92. 

An  owner  of  ancient  lights  is  entitled  not  only 
to  sufiScient  light  for  the  purpose  of  his  then  busi- 
ness, but  to  all  the  light  wnich  he  has  enjoyed 
previously  to  the  interruption  sought  to  be  re- 
strained. Yates  V.  Jaeli,  1  L.  R.,  Ch.  295 ;  12 
Jur.,  N.  S.  305  ;  14  L.  T.  151 ;  14  W.  R.  618. 

Light  and  air  are  bestowed  by  Providence  for 
the  common  benefit  of  men,  and  so  long  as  the 
reasonable  use  by  one  man  of  this  common  property 
does  not  do  actual  and  ])erceptible  damage  to 
the  right  of  another  to  the  similar  use  of  it,  no 
action  will  lie.  Umbrei/  v.  OweUf  6  Ex.  353  ;  20 
L.  J.,  Ex.  212  ;  15  Jur.  633. 

An  act  of  parliament  alone  can  gfiveany  person 
the  right  of  taking  the  property  of  another  without 
his  consent  on  payment  of  an  adequate  pecuniary 
compensation,  and  the  right  to  light  and  air  is  as 
much  property  as  the  land  which  enjoys  this 
easement  on  the  land  of  another.  Dunhall  v. 
Walters,  35  Beav.565. 

Where  a  purchaser  takes  with  notice  of  adjoin- 
ing windows,  he  is  thereby  put  upon  his  Inquiry 
as  to  whether  they  are  privileged  or  not,  and  if 
2)rivileged  it  is  immaterial  whether  as  modem 
windows  by  grant,  or  as  ancient  bv  prescription. 
Miles  V.  Tobhi,  17  L.  T.  432  ;  16  W.  R.  465. 

Windmill.] — An  owner  of  a  windmill  cannot 
claim,  either  by  prescription,  or  by  presumption 
of  a  grant  arising  from  twenty  years*  acquies- 
cence, to  be  entitled  to  the  free  and  uninter- 
rupted passage  of  the  currents  of  wind  and  air 
to  his  mill.  Webb  v.  Bird,  10  C.  B.,  N.  S.  268  ; 
30  L.  J.,  C.  P.  384  ;  4  L.  T.  445  ;  9  W.  R.  899. 
Affirmed  on  appeal,  13  C.  B.,N.  S.  841  ;  31  L.  J., 
C.  P.  335 ;  8  Jur.,  N.  S.  621— Ex.  Ch. 

Vertieal    Colnnm    of  Air   oyer  Boom.] — ^An 

o'wner  of  two  contiguous  houses  in  the  city  of 
London  sold  one  to  the  defendant  by  a  convey- 
ance which  correctly  marked  out  the  ground  site 
of  the  house  conveyed.  One  of  the  first-floor 
rooms  in  the  house  retained  by  the  owner  pro- 
jected over  the  site,  and  was  supported  by  the 
other  house  : — Held,  that  the  vertical  column  of 
air  over  so  much  of  the  room  as  overhung  the  de- 
fendant's site  belonged,  not  to  the  owner,  but  to 
the  defendant.  Corbett  v.  /////,  9  L.  R.,  Eq.671  ; 
39  L.  J.,  Ch.  647  ;  22  L.  T.  263. 

Unity  of  PosiOMion.] — In  a  suit  to  restrain  a 
defendant  from  building  so  as  to  obstruct  the 
plaintiff's  ancient  lights,  it  was  proved  that  for 
a  period  of  more  than  twenty  years,  extending  to 
within  a  very  short  time  before  the  bill  was  filed, 
there  had  been  unity  of  possession  of  the  proj)er- 
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ties  of  the  plaintiff  and  the  defendant,  but  there 
was  no  evidence  of  there  ever  having  been  any 
unity  of  title  ;  and  it  was  proved  that  before  the 
unity  of  possession  commenced  the  access  of  light 
to  the  windows  had  been  enjoyed  as  far  back  as 
living  memory  went : — Held,  that  the  plaintiff 
had  established  his  title  to  the  access  of  light,  by 
proof  of  enjoyment  from  time  immemorial,  inde- 
pendently of  the  2  &  3  Will.  4,  c.  71  ;  for  that 
the  statute  does  not  take  away  any  of  the  modes 
of  claiming  casements  which  existed  before  the 
passing.  Ayiuley  v.  Oliver,  10  L.  R.,  Ch.  283  ; 
44  L.  J.,  Ch.  523  ;  32  L.  T.  345  ;  23  W.  R.  459. 
Affirming  8  L.  R.,  Eq.  544  ;  43  L.  J.,  Ch.  777  ; 
31  L.  T.  219  ;  23  W.  R.  147. 

b.  By  Statute. 

Ind0fMwible.l — The  right  conferred  or  recog- 
nized by  2  &  3  Will.  4,  c.  71,  is  an  absolute  inde- 
feasible right  to  the  enjojrment  of  the  light  with- 
out reference  to  the  purpose  for  which  it  is 
used.  Younge  v.  Slutper,  27  L.  T.  643  ;  21  W,  R. 
135. 

The  right  to  ancient  lights  depends  upon  this 
statute,  and  not  upon  any  presumption  of  grant 
or  fiction  of  licence  ;  and  being  an  absolute  inde- 
feasible and  unqualified  statutory  right,  cannot 
be  lost  by  a  subsequent  intermission  of  enjoy- 
ment, not  amounting  to  intentional  abandomeiit, 
nor  can  it  be  prejudiced  by  an  attempt  to  extend 
the  access  of  light  beyond  that  access  which  has 
so  become  indefeasible.  Tapling  v.  Joncn^  11  H. 
L.  Cas.  290  ;  20  C.  B.,  N.  S.  16«;  34  L.  J.,  C.  P. 
342  ;  11  Jur.,N.  S  309  ;  12  L.  T.  555  ;  13  W.  R.  617. 

How  aequired.] — A  right  to  the  access  and  use 
of  light  to  a  house  cannot  be  acquired,  under  2 
&  3  Will.  4,  c.  71,  s.  3,  by  the  lapse  of  time 
during  which  the  owner  of  the  house,  or  his 
occupying  tenant,  is  also  the  occupier  of  the  land 
over  which  the  right  would  extend.  Ladynian 
V.  Grave,  6  L.  R.,  Ch.  763  ;  25  L.  T.  52 ;  19  W. 
R.  863. 

During  such  period  of  unity  of  occupation,  the 
running  of  the  twenty  years  under  the  statute  is 
only  suspended.    lb, 

Semble,  that  the  owner  in  fee  of  land  demised 
for  a  term  of  yeais  is  subject  to  any  right  to 
access  and  use  of  light  over  his  land  which  may 
be  acquired  by  the  owner  of  an  adjoining  house 
during  the  demise.    Ih, 

Betrotp6ctiTe.]--The  2  &3  WiU.  4,  c.  71,  s.  3, 
limiting  twenty  years  as  the  period  for  acquiring 
an  indefeasible  right  to  the  acoess  and  use  of 
light,  is  retrospective,  so  that  such  an  easement 
may  be  acquired  by  virtue  of  enjoyment  prior  to 
the  passing  of  the  act.  Shtij/er  v.  Foley,  2  Johns. 
&  H.  555  ;  .5  L.  T.  669. 

EfEbet  of  Aot  on  Vature  and  Extent  of.]— The 
2  &  3  Will.  4,  c.  71,  has  not  altered  the  law  as 
to  the  nature  and  extent  of  light  to  which  the 
owner  of  an  ancient  light  is  entitled.  Xelk  v. 
Pearson,  6  L.  R.,  Ch.  809  ;  24  L.  T.  890  ;  19 
iV .  R.  655. 

The  owner  of  an  ancient  light  is  entitled  to 
prevent  his  neighbour  from  obstructing  the  access 
of  light,  so  as  to  render  the  house  possessing 
the  ancient  light  substantially  less  fit  for  occu- 
pation,   lb, 

••  Vmx  "  of.]— The  word  "  use  "  in  s.  3  of  2  & 


3  Will.  4,  c.  71  (Tlie  Prescription  Act),  ])oint8  to 
the  actual  admission  of  light  into  a  building,  and 
not  to  the  existence  of  any  particular  user  cither 
in  kind  or  degree,  the  object  of  the  section  being 
to  give  title  to  relief,  but  not  to  define  its  ex- 
tent. MacJtry  v.  SrottUh  Widows'  Fund  Life 
AMurancc  Society,  11  Ir.  R,,  Eq.  541 — C.  A. 


Actual  Enjoyment.] — An  actual  enjoyment  of 
lights  for  twenty  years,  even  under  a  permission 
verbally  asked  for  by  the  occupier  of  a  house, 
and  given  by  the  person  having  right  to  obstruct, 
is  sufficient  to  coiner  a  right  under  2  &  3  Will.  4, 
c.  71,  8.  3.  The  enjoyment  under  that  section 
need  not  be  as  of  right  or  adverse.  London, 
(^ Mayor,  <Jy'.)  v.  Pewtercrs'  Comjtany,  2  M.  & 
Rob.  409. 

Under  2  &  3  WilL  4,  c.  71,  s.  3,  a  party  is  not 
entitled  of  right  to  the  access  and  use  of  light 
over  contiguous  land,  unless  his  enjoyment  there- 
of has  been  for  the  full  period  of  twenty  years, 
in  tJie  character  of  an  easenwnt,  distinct  from 
the  enjoyment  of  the  land  itself.  Ilarbridgc  v. 
Warwick,  3  Ex.  552  ;  18  L.  J.,  Ex.  245. 

In  order  to  establish  the  right  to  the  access  of 
an  extraordinary  amount  of  light  necessary  for  a 
imrticular  purpose  or  business  to  an  ancient 
window,  open,  uninterrupted,  and  known  enjoy- 
ment of  such  light  in'  the  manner  in  which  it  is 
at  present  enjoyed  and  claimed  must  be  shewn 
for  a  ixjriod  of  twenty  years.  Lanfrai\4shi  v. 
Madienzic,  4  L.  R.,  Eq.  421  ;  36  L.  J.,  Ch.  518  ; 
16L.  T.  114;  15  W.  R.  614. 

To  acquire  a  right  to  the  access  of  light  and 
air  by  actual  enjoyment,  under  2  &  3  Will.  4,  c. 
71,  s.  3,  it  is  not  necessary  that  the  house  should 
be  occupied,  or  that  it  should  be  fit  for  immediate 
occupation  during  the  statutory  period.  Cour- 
tanld  V.  Lcgh,  4  L.  R.,  Ex.  126  ;  38  L.  J.,  Ex.  45  ; 
19  L.  T.  737  ;  17  W.  R.  466. 

A  house  was  structurally  completed,  the  roof 
finished,  the  fioors  laid,  and  the  windows  put  in, 
but  it  was  not  internally  completed  nor  fit  for 
habitation.  It  so  remained  till  within  a  period 
of  twenty  years  before  action,  and  was  then 
finished  : — Held,  that  the  owner  was  entitled  to 
.  maintain  an  action  for  the  obstruction  of  its 
windows     lb 

The  title  to' light  acquired  under  2  &  3  Will.  4, 
c.  71,  s.  3,  by  a  twenty  years'  enjoyment  is  a 
right  to  a  certain  amount  of  light  only,  and  does 
not  prevent  the  owner  of  one  of  the  adjacent 
tenements  from  altering  the  aperture  through 
which  that  amount  of  light  approaches.  Mayuire 
V.  Grattan,  16  W.  R.  1189;  2  Ir.  R.,  Eq. 
246. 

Under  2  &  3  WMll.  4,  c.  71,  ss.  3  and  4,  a  party 
is  prescriptively  entitled  to  the  access  and  use  of 
light,  if  his  enjoyment  thereof  commenced  twent}' 
years  next  before  the  bringing  of  an  action  in 
which  the  right  is  contested ;  provided  such  en- 
joyment has  not  at  any  time  been  interrupted, 
and  the  interruption  acquiesced  in  for  a  whole 
year.  Flight  v.  TJumias,  8  C.  &  F.  231  ;  West, 
671 ;  5  Jur.  811  ;  *S'.  C,  in  K.  B.  and  Ex.  Ch.,  11 
A.  &  E.  688  ;  3  P.  &  D.  442. 

The  period  of  twenty  years'  enjoyment,  which 
confers  a  right  to  the  access  of  light,  under  2  &  3 
Will.  4,  c.  71,  s.  3,  is,  by  s.  4,  the  period  of  twenty 
years  next  before  any  suit  or  action  wherein  the 
claim  to  the  right  was  brought  into  question,  and 
is  not  limited  to  the  period  of  twenty  years  next 
before  the  pending  suit  or  action.     Cooper  v. 
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Mnblntck,  12  C.  B.,  N.  S.  456 ;  31  L.  J.,  C.  P, 
323  ;  9  Jur.,  N.  S.  576  ;  6  L.  T.  826. 


Interruption  of  Continnoas  Enjoyment.] — ^The 
twenty  years'  enjoyment  which,  under  2  &  3 
Will.  4,  c.  71,  8.  3, 'gives  an  absolute  and  inde- 
feasible right  to  the  acce'js  of  light,  need  not  be 
an  enjoyment  in  fact  "  without  interruption  "  for 
the  period  mentioned,  but  an  enjoyment  without 
such  an  interruption  as  is  contemplated  by  s.  4, 
viz.,  "  an  interruption  submitted  to  or  acquiesced 
in  by  the  party  interrupted  for  one  year  "  after 
notice.  Olover  v.  Coleman,  10  L.  R.,  C.  P.  108  ; 
44  L.  J.,  C.  P.  66  ;  31  L.  T.  684  ;  23  W.  R.  163. 

And,  in  order  to  negative  submission  to  or  ac- 
quiescence in  the  interruption,  it  is  not  necessary 
that  the  party  interrupted  shall  have  brought  an 
action  or  a  suit,  or  taken  any  active  steps  to  re- 
move the  obstruction  :  it  is  enough  to  show  that 
he  has  in  a  reasonable  manner  communicated  to 
the  party  causing  the  interruption  that  he  does 
not  leally  submit  to  or  acquiesce  in  it.    lb. 

When,  therefore,  the  plaintiff  had  for  more 
than  twenty  years  enjoyed  the  access  of  light  to 
his  workshop,  through  a  window  against  which 
the  defendant  had  about  fourteen  months  before 
action  brought  erected  a  permanent  building 
which  obstructed  it,  and  the  plaintiff  had  taken 
no  active  measures  to  cause  the  obstruction  to  be 
removed,  but  had  several  times,  himself  or  by  his 
tenant,  complained  of  and  protested  against  it : 
— Held,  that  it  was  a  question  proper  to  be  left 
to  the  jury  whether  or  not  there  had  been  such  a 
submission  to  or  an  acquiescence  in  the  intennip- 
tion  of  the  enjoyment  as  to  deprive  the  plaintiff 
of  the  right  to  the  light.    lb, 

Semblc,  that  the  same  sort  of  evidence  of  user 
or  enjoyment  need  not  be  given  in  the  case  of  a 
light  as  in  the  case  of  a  claim  of  a  right  of  way. 
lb. 

Mere  payment  of  rent  by  the  occupier  of  a 
house  for  the  use  of  lights  is  not  an  interruption 
of  the  enjoyment  within  2  &  3  Will.  4,  c.  71,  s.  3. 
Plasterers^  Comjmny  v.  Parish  Clerhs'  Com- 
pany, 6  Ex.  630  ;  20  L.  J.,  Ex.  362  ;  15  Jur.  965 
—Ex.  Oh. 

Obstmcting  Aocess  of  Air.] — ^A  right  to  a  free 
passage  for  wind  to  a  windmill  is  not  such  an 
easement  as  comes  within  2  &  3  Will.  4,  c.  71 
(Prescription  Act),  s.  2,  which  section  refere  to 
easements  upon  the  suiiace  of  land  capable  of 
being  interrupted.  Webb  v.  Bird^  10  C.  B.,  N.  S. 
268 ;  30  L.  J.,  C.  P.  384  ;  4  L.  T.  446  ;  9  W.  R.  899. 
Affirmed  on  appeal,  13  0.  B.,  N.  S.  841 ;  31  L.  J., 
0.  P.  335  ;  8  Jur.,  N.  S.  621— Ex.  Ch. 

A  gi'ant  of  a  free  passage  of  air  to  a  windmill 
over  the  soil  of  another  cannot  be  presumed  from 
twenty  years'  user  of  the  windmill ;  for  the  pre- 
sumption of  a  grant  only  arises  where  the  owner 
of  the  servient  tenement  had  it  in  his  power  to 
prevent  the  enjoyment,  and  did  not ;  and  it  is  not 
practically  in  the  power  of  an  owner  of  neigh- 
bouring land  to  preclude  the  passage  of  air  to  a 
windmill.    lb. 

The  access  of  air  to  the  chimneys  of  a  building 
cannot,  as  against  the  occupier  of  neighbouring 
land,  bie  claimed  either  as  a  natural  right  of  pro- 
perty, or  as  an  easement  by  prescription  from 
the  time  of  legal  memory,  or  by  a  lost  grant,  or 
under  the  Prescription  Act  (2  &  3  Will.  4,  c.  71). 
Webb  V.  Bird  (13  0.  B.  841 ;  31  L.  J.,  C.  P.  335) 
followed.     Bryant  t.  L^&cer,  4  0,  P.  D.  172  j 


48  L.  J.,  C.  P.  380  ;  40  L.  T.  579  ;  27  W.  R.  592— 
0.  A. 

Custom  in  City.] — A  prescriptive  title  is  ac- 
quired under  2  &  3  Will.  4,  c.  71,  by  an  adverse 
enjoyment  for  twenty  years,  without  interruption, 
of  the  access  of  light  to  the  windows  of  a  house 
in  the  city  of  London,  notwithstanding  a  local 
custom  of  the  city  for  the  owners  of  an  ancient 
messuage  or  foundation  to  build  thereon  to  such 
height  as  the  owner  may  please  against  the  win* 
dows  of  any  adjoining  house  and  darken  them. 
Salters'  Cimpany  v.  Jay,  2  G.  &  D.,414  ;  3  Q.  B. 
Ill  ;  6  Jur.  803. 

The  custom  to  rebuild  to  any  height  upon  ancient 
foundations,  in  the  city  of  London,  is  destroyed 
by  the  2  &  3  Will.  4,  c.  71,  s.  3.  Trvscott  v. 
Merchant  Taylors^  Company  (in  error),  11  Ex* 
855  ;  25  L.  J.,  Ex.  173  ;  2  Jur.,  N.  S.  356  ;  8.  P., 
Cooper  V.  Hubbuck,  12  0.  B.,  N.  S.  456— Ex.  Ch, 

Onni  of  Proof.  J — A  plaintiff  who  alleges  a 
twenty  years*  enjoyment  of  light  must  prove 
affirmatively  a  prim&  facie  case  of  enjoyment. 
But,  when  he  has  done  this,  the  defendant  may 
displace  the  prim&  facie  case,  either  by  proving 
the  existence  of  an  obstruction  at  the  commence- 
ment of  the  twenty  years,  or  a  statutory  inter- 
niption  of  the  enjoyment  at  some  time  during 
the  twenty  years,  or  by  shewing  by  other 
evidence  that  the  plaintiffs  evidence  of  enjoy- 
ment cannot  be  relied  upon.  In  either  way  the 
defendant  will  discharge  the  onus  which  is  cast 
on  him.  Seddon  v.  Bank  of  Bolton,  19  Ch.  D. 
462  ;  51  L.  J.,  Ch.  542 :  46  L.  T.  225  ;  30  W.  R, 
362. 


o.  By  Grant. 

Grant  eontrolled  by  prior  Agreement.] — ^An 

agreement  to  grant  A.  a  lease,  in  a  form  set  out 
in  a  schedule,  of  property  in  the  city  as  soon  as 
the  house  then  in  course  of  erection  by  A.  on  the 
property  should  be  completed,  contained  a  pro- 
viso that  nothing  therein  contained  should  give 
A.  a  right  to  any  easement  which  did  not  belong 
to  the  premises  agreed  to  be  demised  as  they  then 
existed,  nor  to  any  right  of  light  and  air  derived 
from  over  the  houses  opposite  (which  belonged 
to  the  lessors).  The  lease  subsequently  granted 
was  of  the  land  together  with  the  house  erected 
thereon,  and  all  lights,  easements,  and  appur- 
tenances thereto  belonging,  in  accordance  with 
the  scheduled  form  : — Held,  that  the  grant  by 
the  lease  of  lights  and  easements  was  controlled 
by  the  antec^ent  agreement,  which  was  to  be 
read  as  part  of  the  lease ;  and  that  A.  was  not 
entitled  to  restrain  the  lessees  of  the  opposite 
houses  from  building  so  as  to  obstruct  the  aocess 
of  light  and  air  to  his  premises  from  pver  such 
houses.  Sola  man  v.  Glover,  20  L.  R.,  Eq.  444 ; 
44  L.  J.,  Ch.  551 ;  32  L.  T.  792  ;  23  W.  R.  722. 

By  Covenant.] — There  is  no  difference  in  the 
right  of  an  owner  of  land  to  the  ordinary  ease- 
ment of  light,  whether  it  is  acquired  by  twenty 
years'  user  or  by  grant  from  the  owner  of  the 
servient  tenement ;  and  if  the  grant  is  accom- 
panied by  a  covenant  for  quiet  enjoyment  of  the 
premises,  such  covenant  does  not  enlai^ge  the 
right  of  the  covenantee  so  as  to  entitle  him  to  an 
injunction  in  equity  to  restrain  an  obstruction 
where  the  damage  is  not  sufficient  to  enable  him 
to  maintain  an  action  at  law.    Leech  y,  Sehtoeder, 
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For  a^jaeent  House.  ^ — Upon  a  general  con- 
veyance of  land,  there  is  no  implied  grant,  by 
the  purchaser,  of  the  easement  of  light  necessary 
for  the  cnjo3rment  of  an  adjacent  house  of  the 
vendor.  Mils  v.  Mancliester  Carriaae  Com^ 
pany,  2  C.  P.  D.  13  ;  35  L.  T.  476  ;  25  W.  R.  229: 

When  the  owner  of  a  house  which  has  by 
prescription  acquired  a  right  to  light  over  the 
adjoining  land,  becomes  the  owner  of  such 
adjoining  land  and  sells  it  without  reserving  the 
easement  of  light,  the  purchaser  may  build  so 
as  to  obstruct  the  light.    Ih. 

In  1867,  Uie  plaintiff  bought  houses  in  Man- 
chester, the  backs  of  which  abutted  on  a  street 
or  way,  on  the  opposite  side  of  which  were 
certain  cottages.  In  1868  he  purchased  these 
cottages,  but  by  a  different  title.  Both  sets  of 
premises  had  existed  in  their  then  state  for  more 
than  twenty  years.  In  1870,  the  plaintiff  sold 
the  cottages  to  D.,  and  ultimately  D/s  interest 
therein  became  vested  in  the  defendants,  who 
pulled  down  the  cottages  and  erected  a  large 
building  upon  the  site  of  them  and  also  upon  a 
portion  of  the  intervening  street  or  way,  and  so 
obstructed  the  light  to  the  plaintiff's  windows. 
The  conveyance  to  D.  contained  no  reservation 
of  any  easement  to  the  plaintiff's  houses ;  and 
it  professed  to  convey  the  land  up  to  the  back 
wall  of  the  plaintiff's  premises : — Held,  that, 
notwithstanding  the  plaintiff's  houses  had  ac- 
quired an  "  absolute  and  indefeasible "  right  to 
light  at  the  time  of  the  conveyance  of  the 
cottages  to  D.,  inasmuch  as  that  conveyance  was 
without  reservation  the  defendants  were  guilty 
of  no  wrongful  obstruction  of  the  plaintiff's 
lights.    /*. 

Where  lights  had  been  put  out  and  enjoyed 
without  interruption  for  above  twenty  years, 
during  the  occupation  of  the  opposite  premises, 
by  a  tenant,  that  will  not  conclude  the  landlord 
of  such  opposite  premises,  without  evidence  of 
his  knowledge  of  the  fact,  which  is  the  founda- 
tion of  presuming  a  grant  against  him,  and  con- 
sequently will  not  conclude  a  succeeding  tenant, 
who  was  in  possession  under  such  landlord,  from 
building  up  against  such  encroaching  lights. 
Daniel  v.  North,  11  East,  372. 

Lease  at  Time  of  SeTeranee  of  Ownership.] — 

The  implication  of  a  grant  of  casements  of  a 
continuous  and  apparent  character,  upon  the 
alienation  to  different  persons  of  tenements 
previously  in  the  ownership  of  the  same  person, 
is  not  prevented  by  the  fact  that  the  dominant 
tenement  at  the  time  of  the  alienation  is  in 
lease,  and  consequently  not  in  the  possession  of 
the  alienor.  Barnes  v.  Loach,  4  Q.  B.  D.  494  \ 
48  iL.  J.,  Q.  B.  766  ;  41  L.  T.  278  ;  28  W.  B.  32. 

When  Lessor  aeqnires  Fee  simple.] — In  1864, 
A.  granted  to  B.  a  lease  for  twenty-one  years  of 
a  house  "together  with  all  edifices  .  .  .  lights 
.  .  .  easements,  advantages  and  appurtenances 
thereto  belonging,  or  therewith  held,  used,  or 
enjoyed."  At  the  date  of  the  lease  A.  held,  for 
the  residue  of  a  term  expiring  at  Christmas, 
1868,  an  adjoining  house,  over  which  most  of  the 
light  came  to  the  back  windows  of  the  house 
leased  to  B.  On  the  expiration  of  his  lease  A. 
purchased  a  fee  simple  of  the  adjoining  house, 
and  in  1872  he  pulled  down  that  house  with  the 
intention  of  rebuilding  it  to  a  greater  height 
than  its  former  height.  B.,  whose  lights  were 
not  ancient  lights,  filed  a  bill  to  restrain  A.  from 

u 


9  L.  R.,  Ch.  463  ;  43  L.  J.,  Ch.  487 ;  30  L.  T. 
686  ;  22  W.  R.  633  (reversing  43  L.  J.,  Ch.  232  ; 
22  W.  B.  292;. 

But  it  is  otherwise  where  the  right  to  light 
claimed  is  not  the  ordinary  easement,  but  a 
special  right  created  by  the  covenant ;  in  which 
case  a  court  of  equity  will  grant  an  injunction 
without  regard  to  the  amount  of  damage.    Ih, 

Implied  Seseryation  of  Light  in  adjoining 
Tenements.] — By  the  grant  of  part  of  a  tene- 
ment there  will  pass  to  the  grantee  all  those 
continuous  and  apparent  easements  over  the 
other  part  of  the  tenement  which  are  necessary 
to  the  enjoyment  of  the  part  granted  and  have 
been  hitherto  used  therewith  ;  but,  as  a  general 
rule,  there  is  no  corresponding  implication  in 
favour  of  the  grantor,  though  there  are  certain 
exceptions  to  this,  as  in  the  case  of  ways  of 
necessity.  WheelAon  v.  Burrowi,  12  Ch.  D.  31 ; 
48  L.  J.,  Ch.  853 ;  41  L.  T.  327 ;  28  W.  R.  196— 
C.  A. 

A  workshop  and  an  adjacent  piece  of  land 
belonging  to  the  same  owner  were  put  up  for 
sale  by  auction.  The  workshop  was  not  then 
sold,  but  the  piece  of  land  was  then  sold,  and  was 
soon  afterwards  conveyed  to  the  purchaser.  A 
month  after  this  the  vendor  agreed  to  sell  the 
workshop  to  another  person,  and  in  due  time 
conveyed  it  to  him.  The  workshop  had  windows 
overlooking  and  receiving  their  light  from  the 
piece  of  land  first  sold : — Held,  that  as  the 
vendor  had  not  when  he  conveyed  the  piece  of 
land,  reserved  the  right  of  access  of  light  to  the 
windows,  no  such  right  passed  to  the  purchaser 
of  the  workshop,  and  that  the  purchaser  of  the 
piece  of  land  could  build  so  as  to  obstruct  the 
windows  of  the  workshop.    Ih, 

Held,  that  whatever  might  have  been  the 
case  had  both  lots  been  sold  at  the  same  sale  by 
auction,  there  was,  under  the  circumstances,  no 
implied  reservation  of  any  right  over  the  piece 
of  land  first  sold.    Ih, 

A.,  the  owner  of  two  adjoining  houses,  granted 
a  lease  of  one  to  B.,  there  then  existing  in  it  a 
certain  window,  for  a  term  which  expired  at 
Michaelmas,  1875;  and  afterwards,  in  1874, 
leased  the  other  house  to  C.  : — Semble,  that, 
during  the  currency  of  B.*s  lease,  C.  could  not 
bnild  so  as  to  interfere  with  the  light  coming  to 
B.'s  window  ;  and  that,  on  tJie  expiration  of 
B.'8  lease,  C.  could  build  so  as  to  interfere  with 
the  light  coming  to  the  window,  as  the  lease  to 
C.  had  been  made  by  A.  without  any  reserva- 
tion of  the  right  to  light.  WavTier  v.  M^Bryde, 
36  L.  T.  360. 

When  implied  intention  of  Building.]— A 
general  grant  of  land,  with  an  intimation  by  thfe 
porchaser  of  an  intention  to  build,  creates  a 
legal  easement  of  light  and  air,  and  gives  the 
right  to  prevent  the  subsequent  obstruction  of 
light  by  subsequent  puichasers  of  neighbouring 
Umd  of  the  same  grantor.  Rohinsony.  Chrave, 
27  L.  T.  648  ;  21  W.  R.  223.  Affirmed  on  appeal, 
29  L.  T.  7  ;  21  W.  R.  569— L.  JJ. 

In  1854,  a  conveyance  was  executed  of  land 
contracted  to  be  sold  in  1852 ;  between  those 
dates  houses  were  erected  : — Held,  that  the  con- 
▼^yance  conferred  on  the  purchaser  the  right  of 
li^t  enfficient  for  the  windows  in  the  houses 
so  erected,  and  to  an  injunction  to  restrain 
interference  with  it  by  purchasers,  subsequent 
to  the  contract,  of  neighbouring  land.    Ih, 

VOL.  III. 
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raising  the  new  house  to  a  greater  height  than 
the  old  house  : — ^Held,  that  the  lease  to  B.  only 
amounted  to  a  grant  of  the  light  coming  over 
the  adjoining  house  during  A.'s  term  in  it,  and 
that  on  subsequently  acquiring  the  fee  simple  of 
the  adjoining  house  A.  was  not  estopped  either 
at  law  or  in  equity  from  dealing  with  the  house 
in  such  a  way  as  to  interfere  with  B.'s  lights. 
Booth  V.  Aleock,  8  L.  R.,  Ch.  663  ;  42  L.  J.,  Ch. 
557  ;  29  L,  T.  231 ;  21  W,  R.  743. 

A  lessor  granted  a  lease  for  twenty-one  years 
of  a  house  with  its  appurtenances,  amongst 
which  lights  were  specified.  At  the  time  of  the 
grant  he  held  an  adjoining  house  for  a  term  of 
years.  He  subsequently  acquired  the  reversion 
expectant  on  the  term  in  the  adjoining  house  ; 
and  after  the  expiration  of  the  term  he  proceeded 
to  build  on  the  site  of  the  adjoining  house  in  a 
manner  which  might  interfere  with  the  lights  of 
the  demised  house,  those  lights  not  being  ancient 
lights : — Held,  that  the  lessor  was  not  by  his 
grant  prevented  from  so  building.    1  b, 

A  lease  of  a  house  for  twenty-one  years  was 
made  by  a  deed  containing  general  words  in- 
cluding *'  lights."  At  the  date  of  the  lease,  the 
defendant  was  entitled,  as  under-lessee,  for  a 
term  of  which  rather  more  than  four  years  were 
then  unexpired,  to  certain  premises  adjoining 
the  house  so  leased  to  the  plaintiff,  and  over 
which  light  found  access  to  the  house.  Nine 
years  after  the  date  of  the  lease,  the  defendant 
having  purchased  the  fee  of  these  adjoining 
premises,  commenced  building  thereon  so  as  to 
interfere  with  the  light  of  plaintiff's  house.  In 
a  suit  by  the  plaintiff  for  an  injunction  to  re- 
strain the  defendant  from  so  building  as  to 
interfere  with  the  light  thus  coming  to  his  house  : 
— Held,  that  no  warranty  or  bargain  could  be 
implied  from  the  general  words  that  the  plaintiff 
should  have  the  access  of  light  over  the  defen- 
dant's premises  unimpeded  for  a  longer  time 
than  that  for  which  the  defendant  was  at  the 
date  of  the  lease  entitled  to  the  adjoining  pre- 
mises.   2b, 

Held,  also,  that  during  the  period -for  which 
the  defendant  was  entitl^  as  under-lessee  to  the 
adjoining  premises,  he  could  not  lawfully  have 
interfered  i^dth  the  plaintiff's  light  coming  across 
the  adjoining  premises.    lb. 


ConftmotlTe  Kotiee  of  Easement  on  Pnrohaee.  1 
— Disputes  having  arisen  between  the  plaintiff 
and  W.  whether  a  window  in  the  plaintiff's  house 
overlooking  W.'s  land  was  an  ancient  light,  an 
agreement,  not  under  seal,  was  signed,  by  which 
W.  agreed  that  the  plaintiff  should  have  access 
of  light  to  the  window,  and  the  plaintiff  agreed 
to  keep  the  window  opaque  and  make  it  open 
only  in  such  a  way  that  no  person  could  look  out 
of  it.  W.'s  land  was  afterwards  sold  to  the  de- 
fendant, who  had  no  actual  notice  of  the  agree- 
ment, but  knew  of  the  existence  of  the  window  : 
— Held,  overruling  Hall,  V.-C,  that  the  mere 
fact  of  there  being  windows  in  an  adjoining 
house  which  overlook  a  purchased  property  is 
not  constructive  notice  of  any  agreement  giving 
a  right  to  the  access  of  light  to  them.  Allen  v. 
Seckham,  11  Ch.  D.  790;  48  L.  J.,  Ch.  611  ;  41 
L.  T.  260  ;  28  W.  R.  26. 

d.  lilcence  and  Acatilescence. 

Operation  of.] — No  licence  or  covenant  from 
A.,  the  owner  of  adjoining  land,  to  put  out  or 


not  to  obstruct  windows  in  the  house  of  B.,  is  to 
be  infeiTed  from  the  circumstance  of  A.'s  being 
a  party  to  the  deed  by  which  the  house,  with  the 
windows  in  it,  was  conveyed  to  B.,  and  by  which 
deed  A.  conveyed  part  of  the  adjoining  land  to 

B.  Blanehard  v.  BridgeSy  5  N.  &  M.  567  ;  4  A. 
&E.  176;  1  H.  &  W.  630. 

Where  the  owner  of  adjoining  land  witnesses, 
without  objection,  alterations  in  the  windows, 
there  is  no  agreement  on  his  part  to  be  inferred 
at  any  time  before  the  expiration  of  twenty 
years  not  to  obstruct  the  access  of  light  and 
air,  by  building  up  to  the  extremity  of  his  land. 
lb, 

A.,  in  licensing  B.  to  build  to  the  extremity  of 
B.'s  ground  adjoining  that  of  A.'s,  expressly  re- 
serves to  himself  the  right  of  building  to  the 
exti'emity  of  his  own  ground  when  he  shall  think 
proper  to  do  so.  A.  may  at  any  time,  within 
twenty  years,  build  to  the  extremity  of  his  own 
land,  though  he  thereby  renders  the  house  of  B. 
dark,  damp,  and  uninhabitable,    lb. 

What  amounts  to.] — ^A.,  the  side  of  whose 
house  adjoined  B.'s  lawn,  wrote  to  B.  as  follows : 
— "  Before  the  last  coat  of  paint  is  put.  on  the 
side  wall,  we  wish  to  place  a  window  in  it,  and 
our  workmen  say  it  can  be  finished  off  more 
neatly  with  your  permission  to  place .  the  neces- 
sary ladder.  The  motive  for  doing  this  is,  that 
I  should  gain  a  more  cheerful  view  of  the  com- 
mon, and  passing  objects."  B.  replied,  "  You 
are  welcome  to  place  a  ladder  in  my  grounds  :  " 
— Held,  that  this  did  not  amount  to  a  licence 
by  B.  to  A.  to  open  a  window  in  the  side  of 
A.'s  house ;  and  therefore  that  A.  might  obstruct 
the  window  by  an  erection  on  her  own  land* 
Bridget  v.  Blan<fhard,  3  N.  &  M.  691 ;  1  A.  &  £. 
536. 

When  presumed.] — Before  the  statute,  twenty 
ycare'  uninterrupted  enjoyment  of  windows  look- 
ing upon  the  land  of  another  was  sufficient 
ground  for  presuming  a  grant  or  a  licence  to  open 
the  windows,  in  the  absence  of  evidence  to  the 
contrary.     Cross  v.  LemiSj  4  D.  &  R,  234  ;  2  B.  & 

C.  686. 

Completion  of  Building.]  —  If  an  adjoining 
owner  knowingly  permits  a  messuage  and  pre- 
mises to  be  rebuilt  of  an  increased  size  and 
height,  with  the  alteration  of  ancient  lights, 
and  the  opening  new  lights  upon  an  additional 
floor,  he  cannot  object  to  them  after  they  are 
complete,  or  assert  a  right  to  raise  a  party  wall, 
and  build  upon  his  own  property  so  high  as  to 
render  the  new  buildings  less  accessible  to  light 
and  air  than  they  were  at  the  completion  of  the 
work.  CotcUng  v.  Bassett,  32  Beav.  101  ;  32 
L.  J.,  Ch.  286  ;  9  Jur.,  N.  8.  590  ;  11  W.  R.  197. 

Under  Misrepresentations.] — A  plaintiff  com- 
plained of  an  obstruction  of  the  light  and  air  to 
his  ancient  windows ;  of  the  raising  and  erect- 
ing of  walls  and  buildings,  whereby  the  smoke 
and  vapour  from  his  chimneys  were  prevented 
from  being  carried  off  ;  and  that  the  defendant 
had  deprived  his  house  of  the  support  to  which 
he  was  entitled.  He  pleaded,  that  the  grievances 
were  occasioned  by  the  pulling  down  and  re- 
building of  his  own  house  ;  that  the  plaintiff  had 
notice,  and  that  the  old  building  was  pulled 
down,  and  the  new  one  erected,  and  large  sums 
of  money  were  expended  thereon  by  the  defei^- 
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(lant,  with  the  knowledge,  acquiescence  and  con- 
.sent  of  the  plaintiff,  and  on  the  faith  that  the 
plaintifE  so  knew  of,  acquiesced  in,  and  con- 
sented to  the  so  pulling  down  and  rebuilding. 
The  pbdntifi  replied  that  he  acquiesced  and 
consented  upon  the  faith  of  false  represen- 
tations made  to  him  bj  the  defendant  and  her 
agents,  that  the  grierances  would  not  result  from 
or  be  produced  by  the  pulling  down  and  rebuild- 
ing : — Held,  that  the  plea  horded  a  good  de- 
fence on  equitable  grounds.  Darien  v.  Marshnll, 
10  C.  B.,  N.  S.  697  ;  31  L.  J.,  C.  P.  61 ;  7  Jur., 
N.  S.  1247  ;  4  L.  T.  581  ;  9  W.  R.  866. 

Held  also,  that  the  replication  was  a  good 
equitable  answer  to  the  plea.    Ih» 


Oonient  or  Agreement  under  the  Preicription 

Act.] — K.,  the  owner  in  fee  of  a  freehold  house, 
in  1814  put  out  four  new  windows,  and  signed 
and  gave  to  S.,  the  owner  in  fee  of  an  adjacent 
freehold  house  ovetlooked  by  those  windows,  a 
document  declaring  that  they  were  put  out  and 
remained  upon  the   leave  of    S.,  and  that  he, 
K.,  would,  on  the  request  of  S.,  or  his  heirs 
or  assigns,  at  any  time  thereafter  block  up  the 
same,  and  in  the  meantime  would  pay  S.,  his 
heirs  and  assigns,  sixpence  a  year  for  the  in- 
dulgence.   This  document  was  not  signed  by  S. 
The  rent  was  paid  down  to  1859.    In  1877  S.'s 
sncoessor  in  title  called  upon  K.'8  successor  in 
title,  who  had  bought  the  property  in  1865  ^^dth 
notice  of  the  document,  but  had  never  paid  any 
rent  under  it,  to  block   up   the  four  windows, 
and  proceeded  to  obstruct  the  access  of  light  to 
them.    K.*s  successor  in  title  thereupon  brought 
this  action  against  him  for  an  injunction,  claim- 
ing to  have  acquired  an  indefeasible  right  to  the 
access  of  light  to  the  four  windows  by  actual 
enjoyment  for  twenty  years  without  intermis- 
sion : — Held,  first,  that  the  enjoyment  of  light 
by  K.  and  his  successors  had  been  by  virtue  of 
the  document  of  1814,  and  that  such  document, 
although  signed  by  E.  only,  was  a  consent  or 
agreement  expressly  made  or  given  for  the  pur- 
IMse  of  such  enjoyment  within  the  meaning  of 
the  3rd  section  of  the  Prescription  Act,  so  as  to 
prevent  K.  and  his  successors  from  acquiring 
any  right  to  the  access  and  use  of  light  under 
that  section  ;  and,  secondly,  that  the  agreement, 
having  been   acted  upon  by  payment  of  rent 
thereunder  to  within  twenty  years  from  the 
commencement  of  the  action,  was  enforceable 
in  equity  irrespective  of  the  statute.    Bewley  v. 
Atkinson,  13  Ch.  D.   283  ;  49  L.  J.,  Ch.  6  ;  41 
L.  T.  603~C.  A.    Affirming  27  W.  R.  452. 

It  was  proved  that  in  1859  the  agent  of  the 
iiWner  of  S.'s  tenement  paid  to  him  sixpence, 
stating  verbally  that  it  was  for  the  lights^  in 
G.*s  house  (the  house  which  had  belonged  to 
K.)  : — Held,  that,  the  agent  being  des^,  this 
was  evidence  of  payment  of  the  rent  by  G.  in 
1859.    Ih. 

In  an  action  for  obstructing  light  and  air  by 
the  erection  of  a  wall  upon  the  defendant's 
premises, — contiguous  to  and  against  the  plain- 
tlff^s  premises, — the  defendant  relied  upon  an 
agreement  entered  into  by  the  former  owners  of 
the  respective  premises,  reserving  liberty  to  the 
then  owner  of  the  defendant's  premises  to  build 
a  wall  which  would  or  might  obstruct  light  and 
air  from  the  plaintiff's  premises: — Held,  that 
the  agreement,  not  being  in  writing,  was  in- 
effectual to  prevent    the    easement  becoming 


indefeasible  after  twenty  years'  user,  and  that  as 
a  licence  it  was  extinguished  by  the  change 
of  ownership.  Judge  v.  Lowe^  7  Ir.  R.,  C.  L. 
291. 

Aoqaieseenoe — Statute  of  Frauds.] — By  a  parol 
agreement  between  A.,  the  owner  of  land  and 
dwelling-houses,  and  B.;  also  the  owner  of  land 
and  buildings  adjoining,  a  rocky  piece  of  ground 
which  stood  close  to  A.'s  freehold  was  reduced 
by  B.,  so  as  to  admit  further  light  and  air  to  A.*s 
dwellings,  and  buildings  were  erected  by  B.,  so 
as  to  be  attached  to,  and  were  an  encroachment 
on  A.'s.f  reehold.  A.  was  cognizant  of  and  offered 
no  objection  to  the  work  as  it  proceeded,  but  ac- 
quiesced therein: — Held,  that^the  Statute  of 
Frauds  did  not  apply  to  such  an  agreement. 
Fhh^r  V.  Moofij  11  L.  T.  623. 


e.  Abandonment  and  Alteration. 

General  Bule.] — If  an  ancient  light  has  been 
completely  shut  up  with  brick  and  mortar  above 
twenty  years,  it  loses  its  privilege.  Lawrence  v. 
Ohee,  3  Camp.  514. 

Evideneo  of  Intention.] — A  right  to  light 
is  acquired  by  mere  user,  and  may  be  for- 
feited by  non-user,  though  for  less  than  twenty 
years,  unless  an  intention  is  manifested,  when 
the  non-user  commences,  to  resume  the  right ' 
within  a  reasonable  time.  Moore  v.  Bawion,  5 
D.  &  R.  234  ;  3  B.  &  C.  332. 

In  an  action  for  obstruction  of  ancient  lights 
it  appeared  that  they  had  been  closed  for  mne- 
teen  years,  but  upon  the  defendant,  who  pur- 
chased the  adjoining  premises  during  that  time, 
building  so  as  to  obstruct  them,  the  plaintiff  re- 
opened them.  The  judge  directed  the  jury  that 
the  plaintiff  was  entitled,  unless  he  had  so  closed 
up  the  lights  as  to  manifest  an  intention  of  perma- 
nently abandoning  them,  or  to  lead  the  defendant 
to  incur  expense  or  loss  in  the  reasonable  belief 
that  ti^ey  had  been  permanently  abandoned  : — 
Held,  that  the  direction  was  right.  Stokoe  v. 
Singers,  8  El.  &  Bl.  31 ;  26  L.  J.,  Q.  B.  257 ;  3 
Jur.,  N.  S.  1266. 

Any  alteration  of  ancient  lights,  although  not 
prejudicial  to  the  owner  of  the  servient  tene- 
ment, gives  him  a  right  to  obstruct  them. 
Cotching  v.  Bamtt,  32  Beav.  101 ;  32  L.  J., 
Ch.  286. 

Whether  mere  non-user  of  a  right  amounts  to 
an  abandonment  of  the  right  will  depend  upon 
the  circumstances  which  caused  the  non-user. 
Ward  V.  Ward,  7  Ex.  838  ;  21  L.  J.,  Ex.  334. 

Where  it  is  sought  to  establish  a  right  to  an 
easement  by  user,  and  it  appears  that  the  user 
has  varied,  it  is  for  the  jury  to  say,  whether  the 
user  has  been  commensurate  with  the  right 
claimed.  Thomas  v.  TJimnas,  2  C,  M.  &  B.  34  ; 
1  Gale,  61  ;  5  Tyr.  804. 

An  interruption  which  defeats  a  prescriptive 
right  under  2  &  3  Will.  4,  c.  71,  s.  1,  is  an  adverse 
o&truction,  not  a  mere  discontinuance  of  user 
by  the  claimant  himself.  Carr  v,  Ibster,  8  Q.  B. 
581 ;  2  G.  &  D.  753. 

If  proof  is  given  of  a  right  enjoyed  at  the 
time  of  action  brought,  and  thirty  years  before, 
but  disused  during  any  part  of  the  intermediate 
time,  it  is  always  a  question  for  the  jury  whether 
at  that  time  the  right  had  ceased  or  was  still 
substantially  enjoyed.    2b, 

U  2 
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Katezial  Alteratimi.^— The  nght  to  an  un- 
obstracted  access  of  light  and  air  through  a 
window,  is  lost  by  a  material  alteration  in  the 
side  of  the  wall  in  which  the  window  was 
placed.  Blanchard  v.  Br idff off  5  N.  &  M.  567  ; 
4  A.  &  E.  176  ;  1  H.  &  W.  630. 

If  the  owner  of  ancient  lights  so  alters  and  en- 
larges them  that  they  would,  in  course  of  time, 
impose  an  additional  servitude  on  neighbouring 
land,  equity  will  not  restrain  the  o\tTier  of  the 
servient  tenement  from  obstructing  them.  Heath 
▼.  Buehiall,  8  L.  R.,  Eq.  1  ;  38  L.  J.,  Ch.  372  ; 
20  L.  T.  549  ;  17  W.  R.  755. 

There  being  a  right  to  the  access  of  light 
to  window's  in  the  walls  of  certain  cottages,  the 
walls  of  some  of  the  cottages  were  set  back  and 
windows  made  in  the  new  walls  of  the  same 
size,  and  in  the  same  relative  positions  as  the 
former  windows  in  the  former  walls  : — Held, 
that  the  easement  of  light  was  not  thereby  de- 
stroyed. In  the  case  of  another  of  the  cottages 
the  occupier  made  an  addition  thereto,  and  for 
the  purpose  of  so  doing  built  a  new  wall  with  a 
window  in  it  outside  the  old  wall  and  window  at 
a  different  angle,  but  the  old  window  remained 
inside  the  new  one,  and  still  continued  to  receive 
the  light.  Held,  also,  that  the  right  to  the 
access  of  light  to  the  old  window  was  not  de- 
stroyed. Barnes  v.  Loach,  4  Q.  B.  D.  494  ;  48 
L.  J.,  Q.  B.  756  ;  41  L.  T.  278  ;  28  W.  R.  32. 

Total  Alteration  of  StmetiiTe.]  —  In  1868 
three  cottages  containing  ancient  lights  were 
pulled  down,  and  a  large  warehouse  built  on 
■  their  site  containing  three  large  windows.  There 
was  no  evidence  on  which  the  court  could  rely 
as  to  the  position  of  the  windows  in  the  cot- 
tages, though  it  was  admitted  Hiat  small  parts 
of  the  new  windows  might  occupy  portions  of 
space  through  which  light  was  admitted  to  the 
<x>ttages  :  —  Held,  that,  in  the  absence  of  evi- 
dence as  to  the  position  of  the  ancient  lights, 
the  easement  could  not  be  maintained  as  to  the 
new  building.  Fowler  v.  Walker,  51  L.  J.,  Ch. 
443— C.  A.  Affirming  49  L.  J.,  Ch.  598  ;  42  L.  T. 
366  ;  28  W.  R.  579. 

A  building  containing  ancient  lights  was 
pulled  down  and  replac^  by  another,  in  which 
the  front  was  set  back  and  a  dormer  window 
converted  into  a  skylight  : — Held,  that  the  right 
to  excess  of  light  was  not  lost.  National  Pro- 
vincial Plate  Glass  Infmrance  Company  v. 
Pmd&ntial  Assurance  Cirmpany,  6  Ch.  D.  757  ; 
46  L.  J.,  Ch.  871  ;  37  L.  T.  91  ;  26  W.  R.  26. 

Held,  also,  that  any  substantial  alteration  in 
the  plane  of  the  windows  destroys  the  right.  Ih. 
— Per  Jessel,  M.  R.  (on  motion  for  injunction). 

Held,  also,  that  the  right  remains  where  any 
portion  of  the  light  which  would  have  passed 
over  the  servient  tenement  through  the  old 
windows  passes  also  through  the  new  windows. 
Ih. 

Xode  of  EnjoymeBt.] — A  party  may  so  alter 
the  mode  of  enjoyment  of  ancient  lights  as  to 
lose  the  right  to  them  altogether.  Garritt  v. 
Sharp,  4  N.  &M.  834  ;  3  A.  &  E.  325  ;  1  H.  &  W. 
224. 

Xode  of  Vier.] — ^The  principle  as  to  ancient 
lights  is,  that  the  owner  of  the  dominant  tene- 
ment cannot  depart  from  the  mode  of  user  sub- 
stantially. He  cannot  change  the  position  of  his 
lights,  nor  increase  the  original  aperture  into 


which  windows  have  been  put  ;  but  if  he  has,  in 
using  his  right,  contracted  to  any  given  extent 
the  original  opening  by  windows  of  antique  and 
clumsy  structure,  he  may,  without  affecting  his 
right,  replace  those  windows  by  windows  of  an 
improved  structure  that  let  in  more  light  and 
air.  Turner  v.  Spooner,  1  Drew.  &  Sm.  467  ; 
30  L.  J.,  Ch.  801 ;  7  Jur.,  N.  S.  1068  ;  4  L.  T. 
732  ;  9  W.  R.  684. 

If  a  building,  after  having  been  used  for 
twenty  years  as  a  malt-house,  is  converted  into 
a  dwellhig-house,  in  its  new  state  it  is  entitled 
only  to  the  same  degree  of  light  which  was  ne- 
cessary to  it  in  the  former  state,  and  the  owner 
of  the  adjoining  ground  may  lawfully  erect  a 
wall  which  prevents  the  admission  of  sufficient 
light  for  domestic  purposes,  if  what  is  still  ad- 
mitted would  be  enough  for  the  making  of  malt. 
Martin  v.  GohU,  1  Camp.  322. 

Additional  Window.! — ^Wherc  an  owner  of 
the  dominant  tenement  has  exceeded  the  limits 
of  the  right  which  he  has  acquired  to  the  access 
of  light  ai^d  air,  by  opening  an  additional 
window,  leaving  his  ancient  windows  unaltered, 
he  has  not  necessarily  lost  or  suspended  his  ad- 
mitted right,  but  the  opening  of  the  additional 
window  justifies  the  owner  of  the  servient  tene- 
ment in  obstructing  the  ancient  windows,  if  the 
doing  so  is  unavoidable,  in  the  exercise  of  his 
right  to  obstruct  the  new  window.  B/nckes  v. 
Bash,  11  C.  B.,  N.  S.  324  ;  31  L.  J.,  C.  P.  121  ;  8 
Jur.,  N.  S.  360  ;  6  L.  T.  125  ;  10  W.  R.  424. 

Window  Raised  and  Enlarged.]  —  If  an  an- 
cient window  is  raised  and  enlarged,  the  owner 
of  the  adjoining  land  cannot  lawfully  obstruct 
the  passage  of  light  and  air  to  any  part  of  the 
space  occupied  by  the  ancient  window,  although 
a  greater  portion  of  light  and  air  is  admitted 
through  the  unobstructed  part  of  the  cnlaived 
window  than  was  anciently  enjoyed.  Chandler 
V.  Thompson,  3  Camp.  80. 

f.  Bjctinffoishment. 

Vnity  of  Ownership.] — ^A  union  of  the  ovmer- 
ship  of  dominant  and  servient  tenements  for  dif- 
ferent estates  does  not  extinguish  an  easement  for 
acquiring  an  indefeasible  right  to  the  access  and 
use  of  light,  but  merely  suspends  it  so  long  as 
the  union  of  ownership  continues,  and  upon  a 
severance  of  the  ownership  the  easement  revives. 
Simper  Y,  Foley,  2  Johns.  &  H.  655  ;  5  L.  T.  669. 

Where  a  right  to  an  easement  of  this  descrip- 
tion is  acquired  against  an  owner  of  a  leasehold 
interest  in  the  servient  tenement,  it  is  acquired 
also  against  the  owner  of  the  reversion.    Jo, 

A.  and  B.  occupied  houses  adjoining  each 
other,  as  tenants  under  leases,  both  of  which 
were  granted  by  the  same  lessor  on  the  same  day, 
and  both  expiring  at  the  same  time.  B.  by 
building  on  his  own  premises  obstructed  a  window 
in  the  house  of  A.,  though  the  latter  had  had  an 
uninterrupted  enjoyment  of  light  and  air  for 
more  than  twenty  years  : — Held,  that  the  cir- 
cumstance of  the  two  houses  being  held  imder 
the  same  landlord,  and  for  the  same  term,  didnot 
prevent  the  one  tenant  from  acquiring  an  inde- 
feasible right  to  light  as  against  the  other. 
IVewen  v.  Philipps,  11  C.  B.,  N.  S.  449  ;  30 
L.  J.,  C.  P.  856  ;  7  Jur.,  N.  S.  1246 ;  9  W.  R.  78G 
— Ex.  Ch. 
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Where  Liglit  inereaeed  by  desraneee  effeoted 
1i!7  othen.] — The  easement  of  a  party  to  have  his 
light  and  air  unobstructed  by  newly-erected 
buildings  is  not  lost  or  diminished  by  the  dr- 
cnmstance  that,  by  means  of  clearances  effected 
in  the  neighbourhood  by  other  parties  shortly 
before  the  alterations,  the  party  acquired  more 
light  than  the  buildings  could  subtract.  Dyers' 
Chmpany  v.  King,  9  L.  R.^  Eq.  438 ;  39  L.  J.,  Ch. 
339  ;  22  L.  T.  120  ;  18  W.  R.  404. 

Failure  to  produce  Erldenee  of  position  of  Old 
l^ndowB.] — In  1868  three  cottages,  containing 
ancient  lights,  were  pulled  down,  and  a  large 
warehouse  built  on  their  site,  containing  three 
large  windows.  There  was  no  evidence  on 
which  the  court  could  rely,  as  to  the  position  of 
the  windows  in  the  cottages,  though  it  was  ad- 
mitted that  small  parts  of  the  new  windows 
might  occupy  portions  of  space  through  which 
light  was  admitted  to  the  cottages : — Held,  that 
in  the  absence  of  evidence  as  to  the  position  of 
the  ancient  lights,  the  easement  was  lost  as  to 
the  new  bulling.  Fowler  v.  Walker ,  49  L.  J., 
Cb.  698 ;  42  L.  T.  356  ;  28  W.  R.  579.  Affirmed, 
51  Ll  J.,  Ch.  443— C.  A, 

2.  Obstbuctiok. 

a.  General  Prinoiples. 

By  whom.] — ^The  occupier  of  one  of  two  houses 
bnilt  nearly  at  the  same  time  and  purchased  of 
the  same  proprietor,  may  maintain  an  action 
iigainst  the  tenant  of  the  other,  for  obstructing 
his  window  lights,  by  adding  to  his  own  building, 
however  short  the  previous  period  of  enjoyment  by 
the  plaintiff.     Ci>mpt<m  v.  Richards,  1  Price,  27. 

The  owner  of  a  house  divided  it  into  two  tene- 
ments, and  demised  one  of  them  to  the  defendant : 
— ^Held,  that  he  was  liable  to  an  action  for  ob- 
structing windows  existing  in  the  house  at  the 
time  of  the  demise,  although  of  recent  construc- 
tion, and  though  t^ere  was  no  stipulation  against 
the  obstruction.    Riviere  v.  JBotver,  R.  &  M.  24. 

What  amounts  to.] — An  action  on  the  case 
lies  for  darkening  the  plaintiff's  windows  by  a 
wall  erected  by  the  defendant  partly  on  his  own 
land  and  partly  on  the  plaintiff's  land.  Wells  v. 
Ody,  1  M.  &  W.  452  ;  2  Gale,  12  ;  5  D.  P.  C.  45. 

The  plaintiff  purchased  a  house  of  A.,  and  the 
defendant  at  the  same  time  purchased  of  A.  the 
adjoining  land,  upon  which  an  erection  of  one 
storey  high  had  formerly  stood.  In  the  convey- 
ance to  the  plaintiff,  his  house  was  described  as 
bounded  by  building  ground  belonging  to  the 
defendant : — Held,  that  the  defendant  was  not 
entitled  to  a  greater  height  than  one  storey,  if  by 
so  doing  he  obstructed  the  plaintiff's  lights. 
Swansbitrough  v.  Corcntry,  9  Bing.  305  ;  2  M.  & 
Scott,  362. 

In  an  action  for  removing  boards,  under  a  plea 
of  justification  that  they  obstructed  an  ancient 
window  through  which  the  light  ought  to  pass, 
it  is  sufficient  to  shew  that  the  window  was  one 
through  which  the  light  ought  to  be  allowed  to 
pass,  though  the  window  is  proved  to  have  been 
erected  within  living  memory.  Penwdrden  v. 
Ching,  M.  &  M.  400. 

B.  alleged  that  in  1864  he  had  obtained  the 
consent  ol  a  company,  the  owners  of  an  adjoining 
tenement,  to  open  two  windows  in  a  party- waU 
separating  the  two  tenements.  B.  had  previously 
opened  three  other  windows  in  the  party-wall. 


In  1875  the  company  served  B.  with  notice  under 
the  Metropolitan  Building  Act  that  they  intended 
blocking  up  all  five  windows.  The  t  hrec  windows 
in  1875  had  been  opened  up  eighteen  years. 
Evidence  of  consent  upon  the  company's  part  to 
B.'s  opening  the  two  windows  was  admitted  by 
Malins,  V.-C,  who  held  that  such  consent  was 
fully  proved  as  to  the  two  windows,  and  that  as 
to  tbe  other  three  after  eighteen  years  a  previous 
consent  to  open  them  must  be  implied : — Held, 
that  the  evidence  of  consent  was  inadmissible, 
and  that  as  the  other  three  windows  were  not 
ancient  lights  the  plaintiff's  case  as  to  the  five 
windows  Mled,  and  that  part  of  his  bill  must  be 
dismissed  with  costs.  BourJte  v.  AUxamdra 
Hotel  Company,  25  W.  R.  782— C.  A.  Reversing 
26  W.  R.  393. 

The  Vice-Chancellor  had  also  granted  an 
injunction  as  to  eight  other  windows  as  to 
which  there  was  no  appeal : — Held,  that  as  the 
plaintiff  had  succeeded  as  to  part  of  his  suit  and 
&iiled  as  to  the  rest,  the  costs  of  the  part  as  to 
which  he  had  failed  must  be  taxed  and  set  off 
against  those  of  the  part  as  to  which  he  had 
succeeded,  and  the  balance  of  such  costs  only  paid 
to  the  party  entitled  to  most  costs.    lb, 

— ^  Diminution  of  Light]  —  That  diminu- 
tion of  light  and  air  which  the  law  recog- 
nizes as  the  ground  of  an  action  against  a  party 
who  builds  near  another's  premises,  is  such  as 
really  makes  them,  to  a  sensible  degree,  less  fit 
for  tne  purposes  of  business  or  of  occupation* 
Parker  v.  Smith,  5  C.  &  P.  438. 

To  constitute  an  illegal  obstruction,  by  build- 
ing, of  ancient  lights,  it  is  not  sufficient  that  the 
plaintiff  has  less  light  than  he  had  before  ;  but 
there  must  be  such  a  privation  of  light  as  will 
render  the  occupation  of  his  house  uncomfortable, 
and  prevent  him,  if  in  trade,  from  cariying  on 
his  business  as  beneficially  as  he  had  previously 
done.    Back  v.  Stacey,  2  C.  &  P.  465. 

To  sustain  an  action  for  darkening  windows,  it 
\B  not  sufficient  that  a  ray  or  two  of  light  should 
be  obstructed.  The  question  is,  whether,  in  con- 
sequence of  the  obstruction,  the  plaintiff  has  less 
li^t  than  before,  to  so  considerable  a  degree  as 
to  injunrhis  property  in  point  of  value  or  occu- 
pation. Fringle  v.  Wei^ham,  7  C.  &  P.  377 ; 
S.  P.,  WelU  V.  Ody,  7  C.  &  P.  410. 

To  give  a  cause  of  action  for  the  obstruction 
of  light,  the  diminution  of  light  must  be  sensible ; 
but  the  plaintiff  is  entitled  substantially  to  all 
the  light  which  he  enjoyed  before  the  obstruction, 
and  evidence  that  enough  of  light  remains  to 
enable  him  to  carry  on  his  business  is  not  suffi- 
cient to  give  the  defendant  a  verdict.  Manning  v. 
Chresluim  Hotel  Company,  1  Jr.  R.,  C.  L.  116, 

b.  Bigrht  to  ObstriLCt. 

Servient  Owner.] — The  right  to  obstruct  light 
possessed  by  an  owner  of  a  servient  tenement  is 
simply  his  right  of  building  on  his  own  land, 
and  the  opening  of  new  windows  by  the  owner 
of  the  dominant  tenement  neither  confers  nor 
enlarges  such  right.  Tapling  v.  Jones,  11  H.  L. 
Cas.  290 ;  20  0.  B.,  N.  8.  166 ;  34  L.  J.,  C.  P. 
342  ;  11  Jur.,N.S.  309 ;  12  L.T.565 ;  13  \V.R.617. 

The  "invasion  of  privacy  by  opening  win- 
dows" is  not  a  legal  wrong  or  an  injury,  the. 
opening  of  new  windows  being  in  law  an  inno- 
cent act.    lb. 

Where,  therefore,  the  owner  of  a  dominant 
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tenement,  whilst  preserving  one  ancient  window, 
altered  old  windows,  and  opened  new  windows 
upon  the  same  side  of  his  house,  bo  that  the 
owner  of  the  servient  tenement  was  obliged,  in 
obstructing  the  new  and  altered  lights,  also  to 
obstruct  the  ancient  lights : — Held,  that  such 
obstruction  was  illegal.    lb, 

Ketropolii.] — The  Metropolitan  Building  Act 
of  1855,  s.  83,  par.  6,  which  gives  "  a  right  to  the 
building  owner  to  raise  any  party  structure  per- 
mitted by  this  act  to  be  raised,  upon  condition 
of  making  good  all  damage  occasioned  thereby 
to  the  adjoining  premises,"  does  not  authorize 
the  raising  of  a  structure  so  as  to  obstnict  an- 
cient lights  in  the  adjoining  premises.  Crofts 
V.  Ilaldane,  2  L.  R.,  Q.  B.  194  ;  16  L.  T.  116  ; 
8  B.  &  S.  194. 

Grantor  not  to  derogate  from  his  own  Grant] 
— I.,  a  draper  and  outfitter,  in  a  large  way  of 
business  at  L.,  having  acquired  a  large  space  of 
ground  held  from  the  corporation  of  L.,  the 
buildings  on  which  were  afterwards  destroyed 
by  fire,  obtained  from  the  corporation  fresh 
leases  of  the  land,  containing  stipulations  for 
the  erection  upon  it  of  buildings  to  be  erected 
according  to  plans  approved  by  the  corporation. 
These  buildings  consisted  of  seven  blocks  ;  two 
of  these  blocks  were  mortgaged,  before  the 
building  had  gone  far,  to  secure  35,000Z.  I. 
having  failed,  the  mortgagee  foreclosed,  and  let 
the  blocks  to  the  plaintiff,  who  occupied  them 
as  an  hotel ;  several  rooms  in  this  block  derived 
their  light  entirely  from  an  adjoining  block — 
which  had  become  vested  in  the  defendant  by 
another  mortgage  from  I.  prior  to  the  mortgage 
under  which  the  plaintiff  derived  title,  and 
which  was  occupied  by  the  defendant  as  business 
premises — by  means  of  windows  in  the  separat- 
ing wall.  The  defendant  having  blocked  up 
these  windows,  the  plaintiff  brought  an  action 
for  an  injunction  to  restrain  him  from  in- 
terfering with  his  easement.  The  defendant 
claimed,  on  the  authority  of  Wheeldan  v.  Bur- 
rows (12  Ch.  D.  31),  the  right  to  block  up  the 
windows  : — Held,  that  the  principle  of  that  case 
did  not  apply,  on  the  ground  that  the  different 
buildings  formed  part  of  one  common  scheme, 
and  that  the  mortgagee  under  whom  the  defen- 
dant derived  title  must  be  held  to  have  had 
notice  of  the  plans,  as  they  had  been  approved 
by  the  corporation  and  his  own  surveyor  pre- 
viously to  his  mortgage,  and  a  recital  to  that 
effect  was  contained  in  the  mortgage ;  also  be- 
cause the  defendant's  predecessor,  having  stood 
by  while  the  plaintiff's  building  was  in  couree 
of  erection,  could  not  afterwards  block  up  his 
lights,  so  as  to  necessitate  his  effecting  great 
structural  alterations  to  obtain  light  elsewhere. 
Mussell  v.  IVatts,  47  L.  T.  245. 

Alterationi  by  Owner.] — In  1855,  the  owners 
in  fee  of  a  house  and  adjoining  land,  granted  to 
trustees  a  lease  of  the  land  for  ninety-nine 
years,  and  they  covenanted  to  build  upon  it 
according  to  a  plan.  In  1856,  the  owners  con- 
veyed the  reversion  in  fee  of  the  lands  to  the 
trustees ;  in  1857,  the  owners  conveyed  the 
house  in  fee  to  a  person  under  whom  the  plain- 
•tiff  obtained  possession.  The  defendant  subse- 
quently, with  the  authority  of  the  trustees,  built 
upon  the  land  so  as  to  obstruct  the  light  and  air, 
wnich  for  upwards  of  twenty  years  had  come  to 


the  windows  of  the  plaintiff's  house.  If  he  had 
built  according  to  the  plan  in  the  lease,  the 
obstruction  would  not  have  been  to  the  same 
extent.  Until  the  lease  was  granted  there  had 
never  been  any  severance  either  in  the  title  U* 
or  possession  or  occupancy  of  the  land  and 
house,  and  the  same  had  been  occupied  and  used 
together  by  the  proprietors  for  upwards  of  fifty 
years : — Held,  that  the  plaintiff  could  maintain 
no  action  against  the  defendant  for  building  on 
the  land,  so  as  to  obstruct  the  light  and  air 
which  formerly  came  to  the  windows  of  the 
plaintiff's  house.  White  v.  Bass,  7  H.  &;  N.  722 ; 
31  L.  J.,  Ex.  283  ;  8  Jur.,  N.  S.  312  ;  5  L.  T.  843. 

An  owner  of  a  house,  in  which  there  were  an- 
cient lights,  rebuilt  it,  and  in  so  doing  altered 
the  position  of  some  of  the  ancient  windows, 
and  also  opened  new  windows.  The  defendant 
proposed  to  build  so  as  to  obstruct  both  the  new 
and  ancient  windows  : — Held,  that  as  he  could 
not  possibly  obstruct  the  new  windows  without 
at  the  same  time  obstructing  the  ancient  lights, 
the  owner  was  not  entitled  to  an  injunction. 
Weatherley  v.  Ross,  1  H.  &  M.  349  ;  32  L.  J., 
Ch.  128. 

Where  an  owner  of  ancient  lights  puts  in  new 
lights,  the  owner  of  the  adjoining  land  has  a 
right  to  obstruct  the  new  lights,  and,  if  it  is  ne- 
cessary for  that  purpose,  even  to  obstruct  the 
old  lights.  Bavies  v.  Marshall,  1  Drew.  &  Sm. 
557  ;  7  Jur.,  N.  S.  720  ;  4  L.  T.  105  ;  9  W.  R.  368. 

A  landlord  of  two  houses  granted  a  lease  of 
one  house  and  its  appurtenances  in  considera- 
tion of  certain  repairs,  part  of  which  was  the 
addition  of  windows.  The  tenant  of  the  adjoin- 
ing house  afterwards  surrendered  his  lease  to  the 
landlord,  and  took  a  new  lease  from  him : — 
Held,  that  the  tenant  of  the  adjoining  house 
could  not  obstruct  the  windows  so  added.    lb. 

A.,  the  owner  of  two  adjoining  houses,  granted 
a  lease  of  one  of  them  to  B.  He  af terwardf^ 
leased  the  other  to  C,  there  then  existing  in  it 
certain  windows.  After  this  B.  accepted  a  new 
lease  of  his  house  from  A. : — Held,  that  B.  could 
alter  his  tenement,  so  as  to  obstruct  windows 
existing  in  C.'s  house  at  the  time  of  C.'s  lease 
from  A.,  though  the  windows  were  not  twenty 
years  old  at  the  time  of  the  alteration.  Covtts 
V.  Gorham,  M.  &  M.  396. 

If  the  owner  of  a  tenement  has  windows 
looking  upon  the  premises  of  (mother,  he  cannot 
increase  tneir  size  or  number,  or  claim  more  ex- 
tensive rights.  •  Cooper  v.  Hvbbu<rk,  30  Beav.  160  ; 
31  L.  J.,  Ch.  123  ;  7  Jur.,  N.  S.  467  ;  9  W.  R.  352. 

Any  alteration  of  ancient  lights,  although  not 
prejudicial  to  the  owner  of  the  servient  tene- 
ment, gives  him  a  right  to  obstruct  them.  Cotck- 
ing  V.  BassetU  32  Beav.  101  ;  32  L.  J.,  Ch.  286. 

Servitude  snbitantially  the  same.] — Where  a 
house  is  erected  on  the  site  of  an  old  house  which 
has  been  burnt  down,  the  windows  of  which 
were  ancient  lights,  the  question  whether  the 
character  of  ancient  lights  attaches  to  the  new 
windows  depends  on  the  question  whether  the 
servitude  they  would  impose  on  the  servient 
tenement  is  substantially  the  same  as  that  which 
previously  existe<l ;  and  where  the  windows  of  a 
new  house  so  erected,  although  somewhat  differ- 
ing in  form  from  the  windows  of  the  old  house, 
were  of  about  the  same  area,  and  very  neariy  in 
the  same  positions : — Held,  that  the  servitude 
imposed  on  the  servient  tenement,  not  being  a 
more  (Hierous  nor  a  different  servitude,  the  cha- 
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racter  of  ancient  lights  attached  to  the  new  win- 
dows. Ourrierit^  Company  v.  Corbetty  2  Drew. 
k,  6m.  35.  Affirmed  on  appeal,  4  De  G.,  J.  Jc  S. 
764  ;  11  Jur.,  N.  S.  719  ;  13  L.  T.  154  ;  13  W.  R. 
638— L.  J. 

Where  the  owner  of  a  house  sells  a  piece  of 
adjoining  land,  the  purchaser  may  build  on  it  as 
he  pleases  ;  and  the  vendor  cannot  prevent  his 
doing  so,  even  although  the  building!^  erected  on 
it  may  interfere  with  his  ancient  lights.    Ih. 

Olvtrnetion  by  Bailway  Company.] — When 
land  has  been  taken  by  a  railway  company  for 
the  purposes  of  its  railway,  the  owner  of  the 
adjoining  land  is  as  fully  master  of  it  for  all 
purposes  as  he  was  before,  so  that  he  does  not 
interfere  with  the  proper  working  of  the  railway. 
JVortan  y.  Landon  and  ^orth-WeAtern.  Bailway 
Company,  9  Ch.  D.  623  :  47  L.  J.,  Ch.  859 ;  39 
L.  T.  25.  Affirmed.  13  Ch.  D.  268  ;  41  L.  T. 
429  ;  28  W.  R.  173— C.  A. 

The  owner  of  land  adjoining  a  railway  built 
on  his  own  land  a  house  having  windows  over- 
looking the  railway.  The  company  erected  a 
large  hoarding  close  in  front  of  these  windows, 
to  prevent  him  from  acquiring  an  absolute  right 
to  the  access  of  light  across  the  railway.  This 
hoarding  was  afterwards  blown  down  : — Held, 
that  as  these  windows  in  no  way  interfered  with 
the  working  of  the  railway,  the  company  had  no 
right  to  erect  the  hoarding ;  and  an  injunction 
was  granted  to  restrain  them  from  re-erecting  it. 
Jb. 

The  plaintiff  was  owner  of  a  house,  some  of 
the  windows  of  which  overlooked  a  piece  of  land 
belonging  to  a  railway  company  and  used  as  a 
goods  yard  of  a  station.  When  the  house  had 
been  built  sixteen  years  the  company  put  up  a 
ecrccn  opposite  the  plaintifiTs  windows  to  pre- 
vent his  acquiring  an  easement  of  light  and  air. 
The  plaintiff  brought  an  action  for  injunction 
to  restrain  the  company  from  interfering  with 
his  light  and  air  ;  and  moved  for  an  interlocu- 
toiy  injunction  till  the  hearing : — Held,  that  the 
pUuntiff  had  no  equity  to  restrain  the  company 
from  taking  measures  to  prevent  prescriptive 
rights  from  being  acquired  for  windows  looking 
npon  their  land.  The  injunction  was  therefore 
refused.  Norton  v.  London  and  North-  Western 
Railway  Company  (9  Ch.  D.  623)  and  Swindon 
Waterworks  Company  y.  Wilts  and  Berks  Canal 
Jfariyation  Company  (7  L.  R.,  H.  L.  697)  con- 
siders. Bonner  v.  Oreat  Western  Bailway 
Company,  24  Ch.  D.  1  ;  48  L.  T.  619 ;  32  W.  R. 
190 ;  47  J.  P.  580— C.  A. 

By  an  act  it  was  provided  that  nothing  in  the 
act  contained  should  authorize  a  railway  com- 
pany to  take,  injure  or  damage,  for  the  purposes 
of  the  act,  any  house  or  building  which  was 
erected  on  or  before  the  30th  November,  1835, 
without  the  consent  in  writing  of  the  owner  or 
other  person  interested  therein,  other  than  such 
as  were  specified  in  the  schedule  to  the  act, 
unless  the  omission  therefrom  proceeded  from 
mistake.  A  subsequent  clause  contained  provi- 
sions for  settling  all  differences  which  might 
arise  between  the  company  and  the  owners  or 
occupiers  of  any  lands  which  should  be  taken, 
used,  damaged  or  injuriously  affected  by  the 
execution  of  any  of  the  powers  granted  by  the 
act,  and  for  the  payment  of  satisfaction  or  com- 
pensation, as  well  for  damages  already  sustained 
as  for  future,  temporary  or  perpetual,  or  any  re- 
curring damages  : — Held,  that  the  company  was 


liable  to  the  reversioner  of  a  house  erected  before 
the  30th  November,  1835.  and  not  specified  in 
the  schedule,  for  damage  done  to  it  by  the  ob- 
struction of  its  lights  by  a  station  erected  by  the 
company,  and  by  the  dust  drifted  from  the  sta- 
tion and  embankment  into  the  house  ;  and  that 
the  reversioner  was  not  bound  to  come  in  under 
the  compensation  clause.  Turner  v.  Sheffield 
and  Botherham  Bailway  Company,  10  M.  &  W. 
425. 

When  Sight  exceeded.  ]— Where  the  plaintiff 
is  entitled  to  lights  by  means  of  blinds  fronting 
a  garden  of  ^e  defendant's,  which  he  takes 
away,  and  opens  an  uninterrupted  view  into  the 
garden,  the  defendant  cannot  justify  making  an 
erection  to  prevent  the  plaintiff  from  so  doing,  if 
he  thereby  renders  the  plaintiff's  house  darker 
than  before.     Cotterell  v.  Griffiths,  4  Esp.  69. 


— ^Where  the  owner 
oining  land  sells  the 


SsTeranee  of  Ownenhip. 

of  a  dwelling-house  and  ad;^ 
house  to  one  person  and  the  land  to  another 
under  contemporaneous  conveyances,  either  pur- 
chaser being  aware  of  the  conveyance  to  the 
other,  the  purchaser  of  the  land  is  not  entitled 
to  build  thereon  so  as  to  obstruct  the  lights  of 
the  house.  A  testator  being  owner  in  fee  of  a 
piece  of  land  with  two  dwelling-houses  thereon, 
and  of  another  piece  of  land  immediately  ad- 
joining, with  a  warehouse  at  the  further  end 
thereof,  devised  his  real  estate  to  his  two  sons 
and  another  person  in  trust  for  sale,  giving  his 
two  sons,  or  either  of  them,  an  option  of  pur- 
chasing any  part  of  his  real  estate.  By  two 
separate  but  contemporaneous  conveyances  exe- 
cuted by  the  trustees  of  the  will,  the  one  piece 
of  land  and  the  two  dwelling-houses  thereon 
were  conveyed  for  value,  "together  with  all 
lights  thereunto  belonging,*'  and  all  the  estate, 
&c.,  to  the  one  son  in  fee,  and  the  other  adjoin- 
ing piece  of  land  and  the  warehouse  were  con- 
veyed for  value,  together  with  all  lights,  &c.,  and 
all  the  estate,  &c.,  to  the  other  son  in  fee.  An 
injunction  was  granted  restrainiog  the  successor 
in  title  to  the  purchaser  of  the  last-mentioned 

giece  of  land  and  warehouse  from  building  on 
is  land  in  such  a  way  as  to  obstruct  bis  neigh- 
bour's lights.  Wheeldon  v.  Burrows  (12  Ch.  D. 
31)  considered.  Allen  v.  Taylor,  16  Ch.  D.  355 ; 
50  L.  J.,  Ch.  178. 

Open  Spaee.] — ^The  use  of  an  open  space  of 
ground  in  a  particular  way,  requiring  light  and 
air,  for  twenty  years,  does  not  give  a  right  to 
preclude  the  adjoining  owner  from  buildmg  on 
his  land  so  as  to  obstruct  the  light  and  air. 
Boherts  v.  Macord,  1  M.  &  Rob.  230.  Recog- 
nized and  acknowledged  to  be  good  law  in 
Potts  V.  Smith,  6  L.  R.,  Eq.  811  ;  38  L.  J.,  Ch. 
58  ;  18  L.  T.  629  ;  16  W.  B.  891. 

Glebe  Iiand.] — Where  lights  had  been  enjoyed 
for  more  than  twenty  years,  adjoining  land 
which  within  that  period  had  been  glc^  land, 
but  was  conveyed  to  a  purchaser  under  55  Geo.  3, 
c.  147  : — Held,  that  no  action  would  lie  against 
such  purchaser  for  building  so  as  to  obstruct  the 
lights,  as  the  rector,  who  was  tenant  for  life, 
could  not  grant  the  easement,  and  thereforc  no 
valid  grant  could  be  prcsumed.  Barker  v. 
Bichardson,  4  B.  &  A.  579. 

When  a  Kuisanoe.]— A  window-frame  erected 
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on  a  party-wall,  was  not  a  common  nuisance 
within  14  Geo.  3,  c.  78,  so  as  to  deprive  the 
owner  of  it  of  his  right  to  the  windows,  which 
were  proved  to  be  ancient  lights  ;  and  if  it  was, 
that  it  would  not,  without  conviction,  be  an 
answer  to  an  action  for  obstructing  them. 
Titterton  v.  Conyerx,  1  Marsh.  140  ;  5  Taunt. 
465. 

o.  Ixij  unction, 
i.  Who  Entitled, 

Letseei.] — ^A  lessee  of  a  dwelling-house  in 
which  he  carries  on  business  as  a  diamond 
merchant,  is  entitled  to  an  injunction  restrain- 
ing the  owners  of  premises  adjacent  (who  after- 
wuxls  purchased  the  reversion  of  the  lessee's 
house)  from  constructing  the  partj-wall  which 
they  were  about  to  rebuild,  so  as  to  occasion 
such  an  obstruction  of  the  lessee's  ancient  lights, 
however  slight,  as  would  injure  him  in  his  busi- 
ness, Herz  V.  Union  Bank  of  London^  2  Qiff. 
686  ;  1  Jur.,  N.  S.  127. 

A  lessee  of  a  dwelling-house  in  which  he  has 
for  nearly  eight  years  carried  on  business  as  a 
repairer  of  jewellery  and  watches,  is  entitled  to 
damages  against  the  owner  of  adjacent  premises 
who  is  in  the  process  of  constructing  a  building 
which  would  occasion  such  an  obstruction  of  his 
light  as  to  injure  him  in  his  business.  Lyon  v. 
DUlimore,  14  L.  T.  183 ;  14  W.  R.  511. 

The  lessee  of  a  house  and  garden,  forming  part 
of  a  large  area  of  building  ground,  will  not  be 
entitled  under  his  ordinary  covenant  for  quiet 
enjoyment,  or  otherwise,  in  the  absence  of  special 
contract,  to  restrain  the  lessor  or  persons  claim- 
ing under  him  from  building  on  iJie  adjoining 
land  so  as  to  obstruct  the  free  access  of  light  and 
air  to  the  garden.  PotU  v.  Smith,  6  L.  R.,  Eq. 
311  ;  38  L.  J.,  Ch.  58  ;  18  L.  T.  629  ;  16  W.  R. 
891. 

It  is  a  rule  of  law  that  there  can  be  no  pre- 
scription for  an  easement  of  light  and  air  over 
open  land.    lb. 

Where  the  owner  of  an  ancient  light  is  a  lessee 
whose  lease  had  expired  during  the  obstruction, 
but  who  had  agreed  for  a  renewal : — ^Held,  that 
he  could  still  maintain  his  suit.  Odle  v.  Abbott ^ 
8  Jut.,  N.  S.  987  ;  6  L.  T.  862  ;  10  W.  R.  748. 

Occupier.] — When  the  darkening  of  the  ancient 
windows  of  a  dwelling-house  materially  injures 
the  comfort  of  the  existence  of  those  who  dwell 
in  it,  the  Court  of  Chancery  will  interfere  by  in- 
junction. Jackson  v.  NeiocMtle  (Duke),  3  De 
G.,  J.  k  S.  275. 

Upon  a  similar  principle  where  the  obstruction 
of  the  ancient  lights  of  a  manufactory  or  of  busi- 
ness premises  renders  the  building  to  a  material 
extent  less  suitable  for  the  business  carried  on 
in  them,  it  is  a  case  for  an  injunction,  and  not 
•merely  for  compensation  by  damages.    lb. 

The  court  will  restrain  the  interference  with 
ancient  lights,  although  the  plaintiff  is  not  the 
occupier  of  the  house  interfered  with,  and  may 
have  no  intention  of  occupying  it,  Wilson  v. 
Townend,  1  Drew.  &  Sm.  324  ;  30  L.  J.,  Ch.  25  : 
6  Jur.,  N.  S.  1109  ;  3  L.  T.  352  ;  9  W.  R.  30. 

When  dominant  Tenement    altered.]  —  The 

right  to  obstruct  light  possessed  by  an  owner  of 
a  servient  tenement  is  simply  his  right  of  build- 
ing on  his  own  laud,  and  the  opening  of  new 
windows  by  the  owner  of  the  dominant  tenement 


neither  conf  ei*s  nor  enlarges  such  right .  TapllHg 
V.  Jones.  11  H.  L.  Gas.  290 ;  supra,  coL  586. 

When  the  owner  of  a  building  having  ancient 
lights  replaces  them  by  new  larger  windows,  the 
court  will  not  interfere  by  injunction  to  restrain 
the  owner  of  the  seiTient  tenement  from  ob- 
structing them.  Ileath  v.  Bucknall.  8  L.  R,  Eq. 
1 ;  38  L.  J.,  Ch.  372 ;  20  L.  T.  549 ;  17  W.  R.  755. 

The  case  of  Tapling  v.  Jones  (1 1 H.  L.  Cas.  290) 
applies  only  to  the  right  of  the  owner  of  the  domi- 
nant tenement  in  such  a  case  to  recover  damages 
at  law,  and  is  not  to  be  extended  to  establish  his 
right  to  relief  in  equity.    lb. 

Where  Owner  hae  himeelf  oontributed  to 
Diminution  of  light.] — When  ancient  lights 
are  obstructed  the  &ict  that  the  owner  of  the 
building  to  which  the  ancient  lights  belong  has 
himself  contributed  to  the  diminution  of  the 
light  will  not  in  itself  preclude  him  from  obtain- 
ing an  injunction  against  the  person  causing  the 
olStruction.  Staight  or  Straight  v.  Bum,  5 
L.  R.,  Ch.  163  ;  39  L.  J.,  Ch.  289  ;  22  L.  T.  831  ; 
18  W.  R  243. 

The  defendant  built  a  wall  to  the  north  of  tho 
windows  of  the  plaintiff's  house,  by  whidi  his 
ancient  lights  were  interfered  with.  The  plain- 
tiff was  at  the  same  time  enlarging  his  own  pre- 
mises, whereby  he  diminished  the  light  coming 
to  his  own  windows  by  shutting  off  some  of  the 
light  from  the  south  and  south-west : — Held,  that 
he' was  entitled  to  an  injunction.    lb. 

The  doctrine  of  fapling  v.  Jones  (11  H.  L.  CasL 
290)  applies  to  the  equitable  as  well  as  to  the 
legal  remedy.    lb. 

A  partial  interference  with  lights  by  the  owner 
is  no  bar  to  a  suit  to  prevent  a  subsequent  inter- 
ference by  other  persons.  Baxter  v.  Bower,  44 
L.  J.,  Ch.  625  ;  33  L.  T.  41 ;  23  W.  R.  806. 

It  is  to  be  understood  that  an  injunction  is  not 
to  be  used  oppressively ;  but  the  court  will  not 
too  carefully  fimit  its  orders,  but  will  leave  any 
abuse  to  be  dealt  with  when  it  arises.    lb, 

A  plaintiff,  who  in  an  insignificant  degree  ob- 
scured the  light  and  air  to  his  own  dwelling- 
house,  is  not  thereby  disentitled  to  an  injunction 
to  restrain  the  defendant  from  erecting  a  build- 
ing so  as  seriously  to  diminish  the  supply  of  light 
and  air.  Arcedeckne  v.  Kelh,  2  Giff.  683  ;  5  Jur., 
N.  S.  114. 

Tenant  firom  year  to  year.] — A  tenant  from 
year  to  year  may  file  a  bill  for  an  injunction  to 
protect  the  right  to  the  access  and  use  of  light ; 
but  the  injunction  will  be  limited  to  the  period 
of  the  continuance  of  his  tenancy.  Simper  v. 
Foley,  2  Johns.  &  H.  555  ;  5  L.  T.  669. 

Assuming  that  cases  exist  wherein  a  tenant 
from  year  to  year  under  notice  to  quit  is  entitled 
to  an  injunction  to  restrain  the  erection  of  build- 
ings which  prejudice  the  access  of  light  and  air 
to  which  he  is  entitled,  still  the  nature  of  his 
interest,  especially  when  he  can  obtain  damages 
at  law,  renders  it  imperative  upon  him  to  mfUkC 
out  a  very  strong  case  for  the  intervention  of  a 
court  of  equity.  Jacomb  v.  Knight,  3  De  G., 
J.  &  S.  533. 

ii.    WJwn  Granted. 

Kandatory  Injuiotion,  when  granted.]— The 
Court  of  Chancery  has  never  assumed  or  exer- 
cised jurisdiction  to  order  a  building,  which  so 
far  as  it  can  impede  the  progress  of  light  and 
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yalae  of  the  property.  There  being  no  case  as 
to  air,  the  plaintiff^s  case  as  to  light  was  made 
less  strong  by  its  being  addressed  conjointly  to 
air  and  light.    Perkins  v.  Slater,  35  L.  T.  356. 


air  has  been  actually  completed,  to  be  pnlled 
down.  Curriers'  Ck*mpany  v.  Cvrhctt,  4  I)e  G., 
J.  &  8.  764 ;  11  Jur.,  N.  S.  719  ;  13  L.  T.  154 ;  13 
W.  B.  638. 

A  mandatory  injunction  was  granted  on  an 
interlocutory  application,  the  defendant  against 
whom  it  was  sought  failing  to  shew  that  the 
buildings  which  he  was  erecting  would  not 
materially  interfere  with  the  plaintiflTs  ancient 
lights.  Ytmnge  v.  Shuper,  27  L.  T.  643 ;  21 
W.  B.  135. 

It  is  not  to  be  laid  down  as  a  general  rule 
that,  where  a  building  injuriously  affecting 
ancient  lights  has  been  completed  before  the 
bill  is  filed,  the  court  is  unable  to  give  damages 
nnless  the  injury  is  such  as  would  justify  a 
mandatory  injunction.  City  of  London  Brewery 
Omjfany  v.  Tenant,  9  L.  B..  Ch.  212  ;  43  L.  J., 
Ch.  457  ;  29  L.  T.  755  ;  22  W.  B.  172. 


Sufflotoncy  of  Interfarenoe — Sridenoe.] 


Amount  of  Damage.] — In  cases  of  ob- 
struction to  ancient  lights,  the  question  whether 

;  a  mandatory  injunction  will  be  granted  to  com- 
pel the  removal  of  the  obstruction,  depends  on 
whether  the  damages  which  would  be  granted  in 
lieu  of  injunction  would,  or  would  not,  be  sub- 
stantial.    Where,  therefore,  the  total  damages 

:  recoverable  for  such  an  obstruction,  coupled  with 
two  other  causes  of  complaint,  amounted  to  less 
than  20/. : — Held,  that  the  damages  were  not 
substantial,  and  that  no  injunction  could  be 
granted,  but  only  dunages.  Webster  v.  Whewall, 
42  L.  T.  868. 


Pulling  down  Buildings.] — ^An  order  hav- 


— ^The  fact  that  the  height  of  a  building  above 
an  ancient  light  is  not  greater  than  its  distance 
is  not  conclusive  evidence  that  the  light  is  not 
injuriously  affected,  but  is  primd.  facie  evidence 
of  there  being  no  such  interference  with  the 
light  as  the  court  will  restrain,  and  requires  to 
be  rebutted  by  special  evidence  of  injury.    lb. 

In  a  suit  by  the  owner  and  occupier  of  a  house 
ju&d  workshop  complaining  of  the  obscuration  of 
hxa  ancient  lights  by  the  defendant  raising  a 
low  party-wall  distant  only  eight  feet  from  his 
windows  to  a  height  of  twenty-six  £e«t : — Held, 
that  as  the  plaintiff  had  not  lost  his  right  to 
relief  by  delay  or  acquiescence,  he  was  entitled 
to  a  mandatory  injunction  for  the  removal  of  the 
additional  building.  Smith  v.  Smith,  20  L.  B.,  Eq. 
600 ;  44  L.  J.,  Ch.  630 ;  32  L.  T.  787 ;  23  W.  B.  771 . 


When  Building  almost  oompleted.] — On 


»  bill  for  an  injunction  to  restrain  the  comple- 
tion and  continuance  of  a  building  seriously 
obatructing  ancient  lights,  it  appeared  that  the 
building  was  almost  completed  before  the  bill 
was  Sled;  that  the  plaintiff  had,  before  the 
commencement  of  the  works,  information  that 
some  building  was  proposed,  and  that  she  was 
abroad  during  the  actual  building,  and  had  done 
nothing  amounting  to  acquiescence  : — Held,  that 
a  mandatory  injunction  could  not  be  granted, 
and  an  inquiry  as  to  damages  was  directed, 
though  not  prayed  by  the  bill.  Stanley  of 
Alderley  {Lady)  v.  Shrewsbury  {EarV),  19  L.  B., 
Kq.  616  ;  44  L.  J.,  Ch.  389 ;  32  L.  T.  248  ;  23 
W.  B.  678. 

When  Building  oompleted.  ]~\Vhen  the 

walls  of  a  building  which  interfered  with  ancient 
lights  were  complete  at  the  filing  of  the  bill, 
and  the  roof  was  on  at  the  hearing  of  the  cause, 
the  court  did  not  grant  a  mandatory  injunction 
to  pull  down  any  part  of  the  building,  but 
ordered  an  inquiry  as  to  the  damage  sustained  in 
respect  of  the  loss  of  light.  Mott  v.  Shoolbred, 
20  L.  B.,  Eq.  22  ;  44  L.  J.,  Ch.  384  ;  23  W.  B.  545, 

Plaintiff  having  Life  Interest  only.]— 

3Iandatory  injunction  refused,  and  nominal 
damages,  without  costs  on  either  side,  granted  in 
a  case  where  the  plaintiff  had  only  a  life  interest, 
subject  to  an  existing  lease,  and  where,  though 
there  was  a  substantial  interference  with  present 
comfort  in  respect  of  light,  there  was  no  pros- 
pective injury  or    diminution  in  the  saleable 


ing  been  made  restraining  the  defendant  from 
proceeding  with  certain  buildings,  he  appealed, 
offering  an  ^dertaking  to  abide  by  any  order 
the  court  might  make  at  the  hearing  as  to  pull- 
ing down  or  altering  any  buildings  erected  by 
him.  The  Court  of  Appeal  being  of  opinion 
that  the  right  to  an  interlocutory  injunction  was 
not  established,  discharged  the  order,  taking 
from  the  defendant  an  undertaking  in  the  terms 
of  his  offer  : — But  held,  that,  without  any  under- 
taking, the  court  would  have  jurisdiction  at  the 
trial  to  order  the  pulling  down  of  any  buildings 
erected  after  the  commencement  of  the  action, 
or  after  notice  had  been  given  to  the  defendant 
that  the  plaintiff  objected  to  the  building. 
Smith  V.  Day,  13  Ch.  D.  651,  28  W.  B.  712— 
C.  A. 

Infringement  of  Ancient  Lights  though  Build- 
ing pnlled  down.] — Under  the  statute  23  &  24 
Vict.  c.  142,  and  an  Order  in  Council,  an  ancient 
church  in  the  city  of  London  was  vested  in  the 
Ecclesiastical  Commissioners,  upon  trust  to  pull 
down  the  building,  dispose  of  the  materials,  and 
sell  the  site.  They  pulled  down  the  church,  and 
the  site  was  still  vacant.  The  defendant  who 
had  become  the  owner  of  land,  formerly  part-  of 
the  glebe  of  the  church,  on  which  some  low 
buildings  had  stood,  commenced  the  erection  of 
buildings  whidi,  if  completed,  would  have 
materially  obstructed  the  access  of  light  to 
windows  occupying  the  same  position  as  those 
of  the  late  church.  The  Ecclesiastical  Commis- 
sioners commenced  an  action  to  restrain  the 
erection  of  the  proposed  buildings  : — Held,  by 
the  Court  of  App«d,  that  the  fact  of  there  being 
no  existing  windows,  the  access  of  light  to  which 
would  be  interfered  with,  was  no  objection  to 
the  granting  of  an  injunction  if  the  right  to 
access  of  light  had  not  been  abandoned.  Ueele- 
siasti^al  Coftimissionei'sfor  Bngland  v.  A'/»o,  14 
Ch.  D.  213  ;  49  L.  J.,  Ch.  529  ;  42  L.  T.  201 ;  28 
W.  B.  544— C.  A. 


In  the  Case  of  a  Church— Bights  of  Pur- 


chaser.]— Held,  also,  that  the  Ecclesiastical  Com- 
missioners had  power  to  sell  the  site,  with  all  the 
easements  which  had  been  enjoyed  by  the  church, 
so  that  if  the  church  had  ancient  lights  the  pur- 
chaser would  have  the  benefit  of  them.    lb. 

Bight  of  Church  to  access  of  light  over  Olebe.] 

— Held,  also,  that  although  the  freehold  of  both 
the  church  and  the  glel^  had  throughout  been 
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vested  in  the  rector,  there  was  no  such  manifest 
.  impossibility  for  the  church  to  have  a  title  by 
prescription  or  grant  to  access  of  light  over  the 
glebe  OS  to  induce  the  court  to  refuse  an  interim 
injunction  till  the  trial.    Ih, 

And,  semble,  that  such  an  easement  might  be 
effectually  created.     Ih. 

Party  Wall— Sight  to  build  Windows  in.]— 

The  Bristol  Improvement  Act,  1840,  enacts,  that 
no  opening  shall  be  made  in  any  party-wall  ex- 
cept for  communication  from  one  building  to 
another.  The  plaintiff  had  a  house,  one  wall  of 
which  was  to  the  height  of  the  first  storey  a 
party- wall  between  his  house  and  a  building 
belonging  to  the  defendant,  but  above  that 
height  had  ancient  windoAvs  opening  to  the  ex- 
ternal air.  The  plaintiff  pulled  do'wn  his  house, 
and  proposed  to  rebuild  it  with  windows  in  the 
same  position  as  before.  Before  doing  this,  he 
gave  notice  to  the  defendant,  under  the  act,  that 
the  wall,  which  he  described  as  a  party-wall, 
was  out  of  repair,  and  a  certificate  of  two  sur- 
veyors was  given,  directing  the  party-wall  to  be 
built  at  the  joint  expense  of  the  plaintiff  and 
of  the  defendant.  The  defendant  afterwards 
proceeded  to  erect  a  building  which  would  ob- 
struct the  light  coming  to  the  ancient  windows 
of  the  plaintiff  : — Held,  that  the  wall  above  the 
defendant's  building  was  not  a  party-wall ;  and 
that  the  plain  tiff  was  not  precluded  from  making 
windows  in  it ;  and  an  injunction  was  granted, 
restraining  the  defendant  from  obstructing  his 
ancient  lights.  Wcxton  v.  Arnold^  8  L.  R..  Ch. 
1084  ;  43  L.  J.,  Ch.  123  ;  22  W.  R.  284. 

The  plaintiff  obtained  an  ex  parte  injunction 
upon  filing  the  bill ;  but  no  mention  was  made 
in  the  bill,  or  in  the  affidavit  in  support  of  the 
motion,  of  the  notice  to  pull  down  the  wall,  or 
the  certificate  of  the  surveyors  : — Held,  that  in- 
asmuch as  these  facts  were  only  important  as 
raising  a  point  of  law,  based  on  an  unreasonable 
construction  of  the  act,  they  were  not  material 
facts,  and  the  plaintiff  was  justified  in  omitting 
them.    Jh, 

Clearing  Committee  of  Bailway  Clearing 
Home.] — By  the  Railway  Cleariag  House  Exten- 
sion Act,  37  Vict.  c.  xvi.,  which  incorporated 
the  Lands  Clauses  Act,  1846,  the  railway  clear- 
ing committee  was  empowered  to  take  lands, 
and  to  erect  thereon  any  buildings  and  works 
for  the  purpose  of  the  clearing  system.  The 
owners  of  a  neighbouring  house  filed  a  bill  to 
restrain  the  erection  of  a  building  on  land  ac- 
quired under  the  act,  on  the  ground  that  it  in- 
terfered with  their  ancient  lights  : — Held,  that 
the  clearing  committee  could  not  be  restrained 
by  injunction,  and  that  the  plaintiff's  remedy 
was  under  the  Lands  Clauses  Act,  1845,  s.  68. 
Bedford  (^DuTw^  v.  Dawfton,  20  L.  R.,  Eq.  353  ; 
44  L.  J.,  Ch.  549  ;  33  L.  T.  156. 

Angle  of  Forty-five  Degrees— Harrow  Street.] 
— As  a  general  rule,  in  the  absence  of  special  cir- 
cumstances, the  owner  of  a  house  in  a  narrow 
street  in  London  will  be  restrained  from  raising 
it  to  a  height  which  will  obstruct  the  access  of 
light  below  the  angle  of  forty-five  degrees  to 
ancient  windows  opposite.  Ilackett  v.  BaUs,  20 
L.  R.,  Eq.  494  ;  45  L.  J.,  Ch.  13. 

In  a  street  varying  from  thirty-seven  feet  six 
inches  to  thirty-four  feet  in  width,  and  having 
ancient  houses  on  its  eastern  side  of  the  average 


height  of  forty-four  feet,  a  building  owner  was 
i-estrained  from  raising  a  building  on  the  opposite 
side  to  a  greater  height  in  front  than  forty-six 
feet,  without  prejudice  to  his  putting  on  a  sloping 
roof  higher,  so  long  as  the  angle  of  incidence  of 
light  over  it  did  not  exceed  forty-five  degrees. 
lb. 

There  is  no  conclusion  of  law  that  a  building 
will  not  obstruct  the  light  coming  to  a  window 
if  it  permits  the  light  to  fall  on  the  ^vindow  at 
an  angle  of  not  less  than  forty-five  degrees  from 
the  vertical.  The  question  of  the  amount  of 
obstruction  is  always  a  question  of  fact,  which 
depends  on  the  evidence  in  each  case.  Therefore 
a  plaintiff  whose  ancient  light  is  obstructed,  is 
entitled  to  a  judgment  in  general  terms,  without 
referring  to  the  angle  of  incidence  of  the  light, 
unless  there  is  some  special  evidence  justifying 
the  insertion  of  such  a  clause.  Ilackett  v.  BaiMM 
(20  L.  R..  Eq.  494)  considered.  Parher  y,Fir*t 
Avenue  Hotel  Company,  24  Ch.  D.  282 ;  49  L.  T. 
318  ;  32  W.  R.  105— C.  A. 

The  doctrine  as  to  the  angle  of  forty-five  degrees 
discussed  and  dissented  from.  IhcIesiaHiral 
Cammiif^oners  for  England  v.  Kino,  14  Ch.  D. 
213  ;  49  L.  J.,  Ch.  529 ;  42  L.  T.  201  ;  28  W.  R. 
544— C.  A. 

An  ancient  light  of  the  plaintiff,  a  sculptor, 
had  a  north  aspect,  in  a  street  thirty-one  feet 
wide.  The  defendant's  buildings  on  the  opposite 
side  of  the  street  were,  as  to  part,  exactly  thirty- 
one  feet  high,  and  as  to  other  part,  a  little  less 
than  that  height.  He  claimed  to  have  a  statutory 
right  to  raise  his  buildings  to  a  height  which 
would  subtend  an  angle  of  forty-five  degrees 
measured  from  a  base  line  level  with  the  centre 
of  the  plaintiff's  light : — Held,  that  the  statutory 
regulation  as  to  the  height  of  buildings  in  streets 
is  not  to  be  taken  as  limiting  the  right  by  pre- 
scription to  ancient  lights,  but  that  such  right 
depends  upon  the  degree  and  amount  of  obscura- 
tion in  each  particular  case.  Theed  v.  Dehenham, 
2  Ch.  D.  165  ;  24  W.  R.  775. 

Windows  enlarged.]  —  If  ancient  windows 
which  look  over  the  land  or  upon  the  premises 
of  another  are  enlarged,  and  are  complained  of ; 
the  court,  upon  their  being  restored  to  their 
original  dimensions,  will  restrain  the  owner  of 
the  adjoining  property  from  obscuring  such  re- 
stored windows.  Cooper  v.  Hubback,  30  Beav.  160; 
31  L.  J.,  Ch.  123  ;  7  Jur.,  N,  S.  457  ;  9  W.  R.  352. 

The  fact  that  some  of  the  windows  had  been 
considerably  enlarged  does  not  take  away  the 
right  to  an  injunction  ;  and  the  plaintiff  ou^ht 
not  to  be  put  upon  the  terms  of  restoring  the 
windows  to  their  former  size.  Aynsley  v.  Olover^ 
10  L.  R.,  Ch.  283  ;  44  L.  J.,  Ch.  523  ;  32  L.  T. 
345 ;  23  W.  R.  459. 

Glass  Screen.] — ^\V'herc  an  occupier  of  a  house 
and  grounds  in  London  erected  a  translucent 
screen  of  glass  thirty-five  feet  high,  and  thirty 
feet  distant  from  the  plaintiff's  dwelling,  having 
louvres  to  admit  air,  the  court  refused  to  grant  an 
injunction.  B^dcliffe  v.  Portland  (^Dnhe)^  3  Giff. 
702  ;  8  Jur.,  N.  8. 1007 ;  7  L.  T.  126 ;  10  W,  R.  687. 

Bnle  at  Common  Iaw.] — The  courts  of  common 
law,  in  deciding  cases  of  light  and  air  within  the 
metropolitan  district,  require  persons  erecting 
additional  walls  to  their  premises  to  carry  them 
back  from  the  original  wall  in  a  proportionate 
distance   to   the   height  they  are  about  to  be 


697         EASEMENTS  AND  PRESCRIPTION— liflf/tt  ond  ^tV.  598 

erected.  A  court  of  equity,  following  this  rule, 
restrained  a  party  from  building  a  wall  more 
than  ten  feet  higher  than  his  original  wall,  this 
being  the  distance  between  the  two  walls. 
Beadel  v.  Perry,  15  L.  T.,  345  ;  15  W.  R.  120. 

In  an  action  for  obstructing  ancient  lights, 
with  a  claim  for  an  injunction,  after  yerdict  for 
the  plaintiff,  the  court  granted  an  injunction  to 
restrain'  the  defendant  from  continuing  the 
wrongful  acts  complained  of,  and  from  commit- 
ting any  injury  of  the  like  kind  relating  to  the 
property  and  rights  of  the  plaintiff,  and  from 
erecting,  keeping  erected,  and  continuing  the 
erection  of  so  much  of  the  wall  and  buildings 
as  was  opposite  his  premises,  so  or  in  such  manner 
as  to  darken  or  obstruct  any  of  the  ancient  lights 
or  windows  of  the  premises,  and  from  erecting 
any  other  building  and  doing  any  other  act 
whereby  the  light  and  air  coming  to  and  enter- 
ing his  premises  by  means  of  the  windows  might 
be  obstructed,  or  such  premises  might  be  in  any 
way  darkened,  and  from  the  repetition .  or  con- 
tinuance of  any  act  whereby  an  injuiy  of  a  like 
kind  might  happen  to  the  plaintifE ;  the  writ  of 
injunction  to  lie  in  the  office  till  next  tcim,  the 
dd^endant  undertaking  to  pull  down  as  much  of 
the  wall  and  building  as  iQiould  be  sufficient  to 
restore  to  the  plaintifE  the  full  enjoyment  of  the 
light  and  air  he  had  prcTiously,  and  to  do  the 
same  to  the  satisfaction  of  a  surveyor  to  be 
agreed  on  or  nominated  by  one  of  the  judges 
of  the  court,  the  defendant  to  pay  the  costs  of 
the  rule  and  of  the  surveyor.  Jeitsel  v.  Chaplin, 
2  Jur.,  N.  S.  931. 


iii.  XcUvre  of  Interference  ov  Ohitruction, 

Substantial  Damage  must  be  proved.] — Since 
the  Judicature  Act,  as  before  it,  a  plaintiff  in  an 
action  to  restrain  an  alleged  obstruction  to 
ancient  lights  cannot  obtain  an  injunction  un- 
less he  proves  substantial  damage.  Kijw  v. 
Rudkin,  6  Ch.  D.  160 ;  46  L.  J.,  Ch.  807. 

The  court  will  not  grant  an  injunction  to 
restrain  the  erection  of  a  building  on  account 
of  its  obstructing  the  plaintiff's  light,  unless  the 
plaintiff  can  shew  that  he  ynW  sustain  substantial 
damage.  Rohinton  v.  Whittinghamy  1  L.  R., 
Ch.  442;  35  L.  J.,  Ch.  227 ;  12  Jur.,  N.  S.  40 ; 
13L.  T.  730;  14  W.  R.  291. 

Where  there  is,  substantially,  interference  with 
comfort,  and  diminution  of  light  for  carrying  on 
business,  so  that  substantial  damages  would  be 
given  at  law,  a  court  of  equity  will  restrain  injury 
to  ancient  lights ;  and  the  fact  that  the  amount 
of  compensation  is  capable  of  being  ascertained 
by  a  jury  does  not  prevent  the  court  from  acting 
on  the  ground  of  irreparable  mischief.  Dent  v. 
AnctUm  Mart  Company^  2  L.  R.,  Eq.  238 ;  35 
L.  J.,  Ch.  555  ;  12  Jur.,  N.  S.  447  ;  14  L.  T.  827  ; 
14  W.  R.  709. 

A  plaintiff  coming  to  the  court  for  an  injunc- 
tion to  restrain  the  erection  of  new  buildings  by 
his  neighbour,  on  the  ground  of  interference  with 
his  light  and  air,  must  shew  that  his  own  resi- 
dence will  be  rendered  substantially  less  com- 
fortable for  purposes  of  occupation.  Johnson 
v.  Wyatt,  33  L.  J..  Ch.  394— L.  J. 

In  order  to  entitle  a  plaintiff  to  an  injunction 
against  a  defendant  obstructing  the  access  of 
light  and  air  to  his  house,  the  obstruction  com- 
plained of  must  be  such  an  interference  with 
the  light  and  air  as  to  cause  material  annoyance 
to  those  who  occupy  the  house  ;  and  the  locality 


of  the  house,  whether  in  a  large  town  or  in  the 
country,  is  to  be  taken  into  consideration  in  esti- 
mating the  amount  of  obstruction  necessary  to 
justify  the  interference  of  the  court.  In  a  large 
city  the  mere  obstruction  of  the  direct  rays  of 
the  sun  for  two  hours  in  the  day,  during  the 
winter  months,  is  not  a  sufficient  ground  for 
granting  an  injunction.  Clarhe  v.  Clarlt,  1 
L.  R.,  Ch.  16 ;  36  L.  J.,  Ch.  151  ;  11  Jur..  N.  S. 
914  ;  13  L.  T.  482  ;  14  W.  R.  115. 

An  injunction  against  darkening  ancient  win- 
dows is  not  granted  in  every  case  affecting  the 
value  of  premises  in  a  sufficient  degree  to  support 
an  action  ;  the  effect  must  be  that  material  in- 
jury amounting  to  nuisance,  which  should  not 
only  be  redressed  by  damages,  but  upon  equitable 
principles  prevented.  Att,'Gen,  v.  Nichol,  16 
Ves.  338. 

Material  Interference.] — The  question  to  be 
determined  in  a  suit  for  an  injunction  to  restrain 
an  interference  with  light  and  air  is  still,  as  it 
was  before  the  2  &  3  Will.  4,  c.  71,  whether  the 
acts  of  the  defendant  will  materially  inteilere 
with  the  access  of  light  and  air  to  the  plaintiff's 
house,  so  as  substantially  to  affect  the  comfort- 
able occupation  of  the  house.  Kelh  v.  Pearson, 
6  L.  R.,  Ch.  809  ;  24  L.  T.  890  ;  19  W.  R.  665. 
Affirming  V.-C.  B.,  23  L.  T.  458. 

The  defendant  was  erecting  a  row  of  houses 
running  east  and  west.  The  western  wall  of  the 
house  at  the  west  end  of  the  row  immediately 
adjoined  the  eastern  boundary  of  the  plaintiff's 
garden,  which  was  on  the  north  side  of  his  house. 
The  south  frontage  line  of  the  row  of  houses  was 
almost  in  a  line  with  the  north  side  of  this  house. 
The  defendant's  hoiises  when  completed  were 
intended  to  be  about  thirty-two  feet  deep,  and 
forty-five  feet  high,  which  height  would  exceed 
by  a  few  feet  that  of  the  plaintiff's  house.  The 
evidence  shewed  that  the  nearest  house  to  the 
plaintiff's  house  would  interfere  with  the  access 
of  light  and  air  thereto,  to  such  an  extent  as 
substantially  to  affect  the  comfortable  enjoyment 
of  his  house  : — ^Held,  that  he  was  entitled  to  a 
perpetual  injunction  to  restrain  the  building  of 
the  house  nearest  to  his  own.  .Ih, 

The  right  of  an  owner  of  ancient  lights  is  to 
prevent  his  neighbour  from  obstructing  the 
access  of  sufficient  light  and  air  to  such  an  ex- 
tent as  to  render  his  house  substantially  less 
comfortable  and  enjoyable,  and  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71)  has  not  altered  the 
nature  of  the  right  or  the  principle  on  which  it 
is  to  be  determined  whether  it  has  been  infringed, 
but  has  merely  substituted  a  statutory  title  for 
an  assumed  grant.  City  of  London  Brewery 
Comjmny  v.  TeTuint,  9  L.  R.,  Ch.  212  ;  43  L.  J.. 
Ch.  457  ;  29  L.  T.  755  ;  22  W.  R.  172. 

It  is  not  every  impediment  to  the  access  of 
light  or  of  air  which  will  warrant  the  interfer- 
ence of  the  Court  of  Chancery  by  way  of  injunc- 
tion, or  even  entitle  the  person  alleging  himself 
to  be  injured  to  damages  at  law.  In  order  to 
found  a  title  to  relief  in  equity,  or  even  at  law, 
in  respect  of  such  an  impediment,  some  material 
or  substantial  injury  must  be  established,  and 
the  onus  of  proving  the  injury  rests  with  the 
plaintiff.  Curriers^  Company  v.  Cifrhett,  4  De 
G.,  J.  &  S.  764  :  11  Jur.,  N.  S.  719  ;  13  L.  T.  154  ; 
13  W.  R,  538. 

The  reversioners  in  fee  of  houses  on  both  sides 
of  a  court  in  the  City  of  London,  sold  their  re- 
version of  a  house  on  one  side  of  the  court  to  a 
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person  who  at  the  same  time  obtained  from  the 
tennor  an  assignment  of  his  interest.  The  pur- 
chaser cleared  the  site  so  obtained  by  him,  and 
on  it,  and  on  adjoining  land,  commenced  build- 
ing in  such  a  way  as  to  interfere  wHth  the  access 
of  light  and  air  to  the  vendors'  houses  on  the 
opposite  side  of  the  court,  and  the  latter  filed  a 
bill  for  an  injunction  to  restrain  him  from  pro- 
ceeding with  or  completing  his  buildings,  and 
for  a  preventive  and  mandatory  injunction 
against  any  building  to  a  greater  height  than 
that  of  the  buildings  pullixl  down,  or  so  as  to 
obstruct  the  light  and  air  to  a  greater  extent 
than  had  been  the  case  prior  to  the  clearance  of 
the  site : — Held,  that  there  was  no  such  material 
injury  done  or  occasioned,  or  likely  to  be  done  or 
occasioned,  to  the  vendors  by  the  acts  of  the 
purchaser  as  would  warrant  the  interference  of 
a  court  of  equity,  'and  the  bill  was  dismissed 
without  costs,  but  without  prejudice  to  any 
remedy  at  law.    lb. 


When  Sight  ariies  firom  Contract.] — The 


question  of  substantial  injury  is  not  material  for 
the  purpose  of  an  injunction,  when  the  right 
established  arises  under  a  contract.  Allen  v. 
Seckkam,  47  L.  J.,  Ch.  742.  See  S.  (\  in  C.  A. 
11  Ch.  D.  790  ;  48  L.  J.,  Ch.  611  :  41  L.  T.  260  ; 
28  W.  R.  26. 

The  owner  of  two  leasehold  messuages,  held  on 
A  term  for  ninety-nine  years,  demised  one  for  the 
residue  of  the  term,  less  one  day,  to  L.,  he  him- 
self occupying  the  other,  in  which  he  carried  on 
the  trade  of  a  jeweller.  L.,  on  entering,  paid  a 
premium  of  300/.,  and  a  rent  of  11,  10«.  was  re- 
served. Subsequently  the  owner  became,  by  the 
completion  of  twenty  years'  uninterrupted  enjoy- 
ment, entitled  to  the  use  of  windows  in  the  rear 
of  his  house,  looking  into  a  yard,  upon  which  the 
house  demised  by  him  also  looked,  as  ancient 
lights.  In  the  demise  there  was  a  covenant  re- 
straining each  party  from  building  on  the  space 
between  the  backs  of  the  houses  so  as  to  obstruct 
the  light  and  air  between  certain  points  marked 
in  an  annexed  plan.  L.  pulled  down  his  house 
And  commenced  building  nearer  and  higher  than 
the  foimer  erectigiLs : — Held,  that  there  was  a 
violation  of  the  covenant,  a  material  injury  in  the 
obstruction  of  light  and  air,  and  a  clear  right  to 
the  ancient  lights  ;  and  a  perpetual  injunction 
granted,  with  costs.  Jiolason  v.  LetVj  17  L.  T. 
•641. 


When  speeial  Purpose  of  Boom  not  nsod 


for  long  Period.] — The  plaintiff  had  for  fifteen 
years  used  an  upper  room  in  his  house  for  the 
special  purpose  of  drying  tobacco.  There  was  a 
free  flow  of  light  and  air  through  this  room  by 
means  of  two  windows,  one  at  each  end  of  the 
room,  both  of  them  ancient  lights.  On  motion 
for  an  injunction  to  restrain  the  defendant  from 
raising  the  roof  of  his  house  to  a  height  which 
would  occasion  some,  but  not  a  material  diminu- 
tion of  light  to  one  of  these  windows  : — Held, 
that  as  the  plaintiff  had  not  used  the  room  for 
the  special  purpose  for  twenty  years,  he  could 
claim  no  special  right  on  that  account ;  that  to 
obtain  an  injunction  he  must  shew  a  material 
diminution  in  the  quantity  of  air  and  light  re- 
quired for  the  ordinary  purposes  of  the  room. 
Dickinson  v.  Ilarhottle,  28  L.  T.  186. 

A  man  is  entitled  to  the  preservation  of  his 
ancient  lights,  even  though,  at  the  time,  he  is 
not  using  them  for  purposes  requiring  the  amount 


of  light  laid  claim  to.    Tounge  v.  Shaper^  27  L.  T. 
643  ;  21  W.  B.  136. 


-When  Bamages  Granted  instead  of  Injnne- 


tion.] — Wherever  a  plaintiff  would  recover  sub- 
stantial damages  at  law  he  has  a  right  to  sue  in  a 
court  of  equity,  but  there  may  be  cases  where  the 
court  of  equity  will  exercise  the  power  conferred 
on  it  by  21  &  22  Vict.  c.  27,  and  give  damages  in- 
stead of  an  injunction.  But  the  court  will  not  let 
the  defendant  gain  an  advantage  in  this  respect  by 
refusing  an  interlocutory  injunction,  and  merely 
putting  him  on  an  undertaking  to  pull  down  it 
ordered  at  the  hearing.  Ayntley  v.  Glotfer,  18 
L.  E.,  Eq.  544  ;  43  L.  J.,  Ch.  777 ;  31  L.  T. 
219  ;  23  W.  R.  147.  Affirmed,  10  L.  R.,  Ch.  283  ; 
44  L.  J.,  Ch.  523 ;  32  L.  T.  345  ;  23  W.  R.  459. 

Fntnre  as  well  as  Present  ITse  of  Pre- 


mises, regarded.] — In  considering  the  amount 
of  injury  caused  to  a  party  by  the  obstruction 
of  ancient  lights,  the  court  will  have  regard,  not 
merely  to  the  present,  but  also  to  the  possible 
future  use  of  the  property.    lb. 

In  order  to  justify  the  interference  of  a  court 
of  equity  bv  injunction,  the  obstruction  of  the 
ancient  lights  of  a  manufactory  or  of  business 
premises  must  be  such  as  to  render  the  building 
to  a  material  extent  less  suitable  for  the  business 
carried  on  in  them.  Jackson  v.  Nctceattls 
iDuke),  33  L.  J.,  Ch.  698 ;  10  Jur.,  N.  S.  688, 
810 ;  10  L.  T.  635,  802 ;  12  W.  R.  1066. 

Such  obstruction  must  be  one  which  diminishes 
the  value  of  the  premises  for  the  purposes  for 
which  they  are  used  at  the  time ;  and  the  fact 
that  the  obstruction  may  render  the  premises  less 
fit  for  some  oilier  purposes  to  which  they  may 
by  possibility  be  applied  at  a  future  time  cannot 
be  taken  into  consiaeration.    I  b. 


Obstruction  of  View.] — ^If  there  is  no  inter- 


ference  with  the  access  of  light  and  air,  the  fact 
that  a  shop  window  is  obstructed  in  soch  a  way 
that  it  cannot  be  seen  from  so  great  a  distance 
down  the  street  as  formerly,  affords  no  ground 
for  the  interference  of  a  court  of  equity.  Smith 
V.  Owen,  14  W.  E.  422. 

Intrusion  on  Privacy.] — ^The  intrusion 


upon  a  neighbour's  privacy,  even  by  opening  a  new 
window  to  overlook  adjoining  premises,  is  not  a 
ground  for  interference  either  at  law  or  equity. 
Turner  v.  Spooner,  1  Drew.  &  Sm.  467 ;  30  L.  J.,  Ch. 
801  ;  7  Jut.,  N.  8. 1068  ;  4  L.  T.  732  ;  9  W.  R,  684. 

Duration  of  Obstruction.] — Where  an  ob- 


struction to  an  ancient  light  had  existed  more  than 
twelve  months,  but  a  promise  had  been  given  to 
remove  the  obstruction,  and  twelve  months  had 
not  elapsed  from  the  date  of  that  promise  before 
proceedings  were  taken  : — Held,  that  there  had 
not  been  such  an  interruption  of  the  enjoyment 
as  would  deprive  the  owner  of  the  light  of  his 
remedy.  Gale  v.  Abbot,  8  Jur.,  N.  S.  987  ;  6 
L.  T.  862  ;  10  W.  R.  748. 

Special  Use  of  Boom  for  less  than  Twenty 


Years.] — A  bill  was  filed  by  a  seed  merchant, 
carrying  on  business  in  Dublin,  to  restrain  the 
defendants,  who  occupied  adjacent  offices,  from 
erecting  a  new  building  then  in  progress,  which 
he  alleged  would  obstruct  the  access  of  light  to  an 
ancient  window  of  the  room  in  which  he  had  sifted 
his  seeds  for  the  previous  seventeen  years ;  the 
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pliiintifFs  interlocutory  motion  for  an  injunction  • 
was  ordered  to  stand  over  till  the  hearing,  the  de- , 
fendants  being  at  liberty  in  the  meantime  to  com- 
plete their  works,  on  their  undertaking  to  abide 
any  order  to  be  eventually  made  by  the  court  as'to 
the  remoTal  of  the  new  building  :  on  the  hearing 
the  Tice-chancellor  dismissed  the  bill  with  costs, 
and  the  plaintiff  having  appealed : — Held,  that 
the  defendants  having  caused  such  a  diminution 
of  light  as,  notwithstanding  certain  compensative 
illumination  afforded  by  them,  prevented  the 
plaintiff  from  carrying  on  the  delicate  operation 
of  sifting  seeds  in  the  room,  he  was  entitled  to  re- 
lief, although  he  had  so  used  the  room  for  less  than 
twenty  years,  and  sufficient  light  remained  in  it 
for  the  ordinary  purposes  of  a  dwelling-house  ; 
and  that  the  defendants  should  be  restrained 
from  erecting,  or  (on  account  of  their  under- 
^^'^°?)  permitting  to  remain  erected,  any  build- 
ing obstructing  the  access  of  light  as  previously 
enjoyed  by  the  plaintiff,  and  he  directed  to  re- 
move such  portions  of  the  newly-erected  edifice 
as  would  constitute  a  breach  of  the  foregoing  in- 
junction. Machey  v.  Scottuh  Widino*^  Fund 
Iji/e  Atsuranee  Sitciety,  11  Ir.  R.,  Eq.  541. 


In  Town  or  Country.] — ^Therc  is  no  essen- 


tial difference  in  the  amount  of  light  and  air  that 
may  be  claimed  in  town  and  country,  and  the 
<x>urt  will  interfere,  though  the  amount  of  sky  area 
abstracted  Is  small,  if  its  proportion  to  the  pre- 
vious amount  of  sky  is  such  that  the  abstraction 
causes  inconvenience.  Martin  v.  Ileadon^  2 
L.  R.,  Bq.  426  ;  35  L.  J.,  Ch.  602  ;  12  Jur., 
N.  S.  387  ;  14  L.  T.  585  ;  14  W.  R.  723. 

Intezfarenoe  with  light  of  Cfhapel  and  SehooL] 
— On  a  bill  filed  to  compel  the  removal  of  so 
much  of  a  large  shed  as  inteifered  with  the 
lights  of  a  chapel  and  school-room  below  it,  and 
to  restrain  the  carrying  on  of  the  business  of  the 
defendants  as  boiler  makers  so  as  to  interfere 
with  the  user  of  the  chapel : — Held,  that  having 
regard  to  the  nature  of  the  building,  I'elicf  as 
prayed  would  be  granted  at  the  hearing,  though 
the  shed  was  allowed  to  be  erected  and  com- 
pleted and  the  works  carried  on  for  some  months 
without  complaint.  Baxter  v.  Bmoer^  44  L.  J., 
Ch.  625  ;  33  L.  T.  41 ;  23  W.  R.  805.  Affirming 
23  W.  R.  334. 

IMffnoiM  between  interfmrence  with  Bights 
to  light  and  Water.  J — The  distinction  explained 
between  an  obstruction  to  ancient  lights  and  an 
interference  with  the  water  rights  of  a  riparian 
proprietor  with  reference  to  the  question  whether 
damages  should  be  awarded  in  lieu  of  an  injunc- 
tion. Pennington  v.  Brintop  Hall  Coal  Com- 
pany, 5  Ch.  D.  769  ;  46  L.  J.,  Ch.  773  ;  37  L.  T. 
149  ;  25  W,  R.  874. 

iv.  Form  of  Ii^nction. 

Air.] — "  Air "  is  not  to  be  coupled  with 
^-light*^*  in  an  injunction  as  a  matter  of  com- 
mon form,    Baxter  v.  Bower^  tujtra. 

v.  Inspedtion  of  Prenmes, 

By  Judge.] — ^A  judge  of  the  Court  of  Chancery 
oi^ht  not  to  make  a  personal  inspection  of  build- 
ings in  Older  to  ascertain  whether  a  material 
diminution  of  light  and  air  is  caused  in  any  case. 
Leech  V.  Sehfjoeder,  43  L.  J.,  Ch.  232 ;  22  ^Y.  li.  292. 


Appointment  of  Surveyor  to  report.] — When 
the  court  was  not  satisfied  from  the  evidence 
whether  the  wall  proposed  to  be  built  by  the 
defendant  would  or  would  not  be  a  material 
obstruction  to  the  plaintiff's  lights,  the  court 
directed  a  temporary  screen  to  be  erected  to  the 
height  of  the  proposed  wall,  and  appointed  a 
surveyor  to  report  on  the  effect.  Leech  v. 
Schwcder,  9  L.  R.,  Ch.  463  j  43  L.  J.,  Ch.  487 ; 
30  L.  T.  586  ;  22  W.  R.  633. 

The  court  ought  not,  under  15  &  16  Vict.  c.  80, 
s.  42,  to  make  an  order  before  the  trial,  appoint- 
ing a  scientific  person  to  report  upon  the  ques- 
tion of  fact.  Baltic  Company  v.  Simpnon,  24 
W.  R.  390. 

Therefoi-e,  in  a  light  and  air  suit,  in  which  an 
interlocutoi'v  injunction  had  been  granted,  a 
motion  by  the  defendant  for  the  appointment  of 
a  surveyor  to  view  the  premises  and  pinns  and 
report  thereon  as  to  the  injury  to  the  plaintiffs, 
was  refused  with  costs.    Ih 

vi.  Time  of  AppUcati^m. 

A  party  coming  to  the  court  to  pre¥ent  an 
obstruction  of  ancient  lights,  must  take  proceed- 
ings before  the  obstruction  complained  of  is  com- 
pleted, otherwise  his  remedy  is  by  action,  and  it 
is  immaterial  whether  he  knew  of  the  obstruc- 
tion before  it  was  completed.  Lavorence  v. 
Aruttin,  34  L.  J.,  Ch.  598  ;  11  Jur.,  N.  S.  576  ; 
12  L.  T.  757  ;  13  W.  R.  981. 

The  mere  fact  that  the  damage  created  by  ob- 
struction of  light  is  completed  before  bill  filed, 
is  not  of  itself  a  sufficient  ground  for  refusing  a 
mandatoiy  injunction.  Darrell  v.  Pritchard, 
1  L.  R.,  Ch.  244  ;  35  L.  J.,  Ch.  223 ;  12  Jur., 
N.  S.  16  ;  13  L.  T,  545  ;  14  W.  R.  212.  See  aUo 
ante,  cols.  592,  593. 

d.  Action* 

Who  may  be  joined  as  Defendant] — In  an 

action  for  obstructing^  the  plaintiff's  lights,  a 
clerk  who  superintended  the  erection  of  the 
building  by  which  they  were  darkened,  and  who 
alone  directed  the  workmen,  may  be  joined  as  a 
co-defendant  with  the  original  contractor.  Wil" 
son  V.  Peto,  6  Moore,  47. 

By  Beversioner.] — ^A  reversioner  recovered  in 
an  action- for  obstructing  an  ancient  light,  to  the 
injury  of  his  reversionary  interest.  The  obstruc- 
.tion  was  not  removed  :— Held,  that  he  might 
maintain  a  second  action  for  the  continuation  of 
the  injury  to  his  reversionary  interest.  Shad' 
toell  V.  IfutcJiinson,  2  B.  &  Ad.  97  ;  4  C.  &  P. 
333  ;  M.  &  M.  350. 

A  declaration  for  an  injury  to  the  reversionary 
interest  of  the  plaintiff  by  obstructing  ancient 
lights,  is  sufficient  if  it  shews  an  obstruction 
which  may  operate  injurioi&ly  to  the  reversion, 
either  by  its  being  of  a  permanent  character,  or 
by  its  operating  in  denial  of  the  right.  Metro^ 
jwlitan  Association  for  Improving  Ihoellings  of 
Industrious  Classes  v.  Fetch,  5  C.  B.,  N.  S.  604 ; 
27  L.  J.,  C.  P.  330. 

Evidence.] — ^In  an  action  for  the  obstruction 
of  light  to  the  windows  of  an  hotel,  the  sum- 
mons  and  plaint  containing  no  allegation  of 
special  damage,  witnesses  deposed  that  guests 
coming  to  the  hotel  had  refused  to  take  the 
rooms  which  were  alleged  to  be  darkened,  and 
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luMi  stated  the  darkness  of  the  rooms  as  a  ground 
for  their  refusal : — Held,  that  this  evidence  of 
the  statements  made  by  the  guests  was  not  ad> 
missible.  Orcsham  Hotel  Company  v.  Manning, 
1  Ir.  R.,  C.  L.  125. 

e.  Daxnairefl. 

Coniequential  —  Admiuibility  of  Eridenee.l 

— In  an  action  for  the  obstruction  of  light  and 
air  by  a  hoarding  erected  before  the  defendant's 
house  next  door  to  that  of  the  plaintiff,  the 
declaration  further  alleged  that  the  defendant 
caused  divers  persons  to  commit  nuisances,  and 
place  rubbish  against  the  hoarding,  from  which 
nuisances  the  plaintiff  was  injured  : — Held,  that 
evidence  of  these  nuisances  was  not  admissible, 
as  the  defendant  could  not  be  liable  for  their 
existence.    Steele  v.  Wame,  23  L.  T.  394. 

Inquiry  ai  to — ^Where  Iigunction  would  be 
Liimissed.] — When  an  unlawful  obstruction  of 
an  ancient  light  had  existed  for  nearly  six  years, 
the  court  being  of  opinion  that  before  the  passing 
of  the  21  k  22  Vict.  c.  27,  a  bill  for  an  injunction 
would  fiave  been  dismissed,  refused  to  direct  an 
Inquiry  as  to  damages  under  that  act.  Gaunt 
V.  Fynney,  42  L.  J.,  Ch.  122. 

An  inquiry  as  to  damages  will  not  be  directed 
where  a  plaintiff  has  opened  a  case  of  substantial 
damage  and  failed  to  prove  it.  Khw  v.  Mudkin, 
6  Ch.  D.  160  ;  46  L.  J.,  Ch.  807. 

Implied  Goyenant  not  to  Obstmet.^ — Damages 
were  given  in  respect  of  an  obstruction  of  access 
of  air  to  a  slaughter-house  which  had  been  used 
for  upwards  of  thirty  years,  on  the  ground  of 
implied  covenant.  Hall  v.  Lichfield  Brewery 
Company,  49  L.  J.,  Ch.  656  ;  43  L.  T.  380. 

Keasnre  of— For  Obstmction.] — In  an  action 
for  the  obstruction  of  ancient  lights,  the  judge 
directed  the  jury  that  they  were  to  consider 
whether  there  had  been  a  sensible  diminution  of 
light,  so  as  to  make  the  plaintiff's  premises  less 
available  for  the  purposes  of  occupation  or  busi- 
ness, to  which  they  were  then,  or  might  there- 
after be  made,  applicable,  and  that  the  damages 
were  to  be  estimated  according  to  the  diminu- 
tion of  value  of  the  premises  for  such  purposes : 
— Held,  a  right  direction,  on  the  ground  that 
the  purposes  for  which  the  premises  had  actually 
been  used  while  the  light  had  been  enjoyed, 
were  not  the  proper  measure  of  the  right.  Moore 
V.  Hall,  3  Q.  B.  D.  178  ;  47  L.  J.,  Q.  B.  334  ;. 
38  L.  T.  419 ;  26  W.  R.  401.  Cp.  Dickinson  v. 
Harbottle  ;  and  Ayndey  v.  Olorer,  ante,  col.  599. 

Undertaking  as  to  Bamagei.] — An  injunction 
to  restrain  the  defendant  from  building  so  as 
to  prevent  access  of  light  and  air  to  the  plain- 
tiff's windows  was  granted  ex  parte  on  the  4  th 
of  November,  1879,  and  on  the  27th  of  Novem- 
ber was  continued  until  the  trial  or  further  oi-der, 
the  plaintiff  giving  the  usual  undertaking  as  to 
damages.  On  the  18th  of  February,  1880,  the 
Court  of  Appeal  discharged  the  order.  On  the 
11th  of  November,  1880,  a  perpetual  injunction 
as  to  access  of  air  was  granted  ;  but  on  the  21st 
of  June,  1881,  the  Court  of  Appeal  dismissed 
the  action  with  costs.  On  the  16tn  of  February, 
1882,  the  defendant  gave  notice  of  motion  for 
an  inquiry  as  to  damages  which  was  refused  by 
Bacon,  V.-C.  The  only  damage  alleged  was  that 
the  defendant  had  agreed  to  let  part  of  the  pro- 


perty with  the  new  buildings  to  a  tenant,  and 
was  prevented  from  carrying  this  out  by  the 
injunction  preventing  his  building.  It  was  not 
proved,  however,  that  there  was  any  binding 
agi'eement  to  take  a  lease,  nor  did  it  appear  that 
the  injunction  interfered  with  the  erection  of 
the  buildings  to  such  an  extent  as  would  have 
entitled  the  intended  tenant  to  throw  up  the 
agreement  if  binding: — Held,  by  the  Court  of 
Appeal,  that  an  inquiry  as  to  damages  ought  not 
to  be  granted.  Smith  v.  Day,  21  Ch.  D.  421 ; 
31  W.  R.  187— C.  A.    • 

Whether  where  an  interlocutory  injunction 
has  been  wrongly  granted,  o'wing  to  a  mistake 
of  law  by  the  judge,  without  any  misrepresenta- 
tion, suppression,  or  other  default  on  the  part  of 
the  plamtiff,  an  inquiry  as:  to  damages  can  be 
directed  under  the  undertaking,  qusre.  Jessel^ 
M.  R.,  and  Cotton,  L.  J.,  differed,  and  Brett,  L.  J., 
gave  no  opinion.    Jh. 

The  court  is  not  bound  to  grant  an  inquiry  as 
to  damages  whenever  the  defendant  has  sus- 
tained some  damage  by  the  granting  the  injunc- 
tion ;  but  it  has  a  discretion,  and  may  refuse 
any  inquiry  if  the  damage  restrained  is  trivial 
or  remote,  or  if  there  has  been  great  delay  in 
making  the  application.    Ih, 

The  question  considered  at  what  time  the 
application  for  an  inquiry  as  to  damages  ought 
to  be  made  : — Held,  that,  even  if  there  had 
been  a  binding  agreement  by  the  proposed 
tenant  to  take  a  lease,  and  the  injunction  had 
so  interfered  with  the  building  as  to  entitle  the 
tenant  to  be  off  the  bargain,  damages  ought  not 
to  be  granted  in  respect  of  it,  for  that  damages 
must  be  confined  to  the  immediate  natural  con- 
sequences of  the  injunction,  under  the  circum- 
stances which  were  within  the  knowledge  of  the 
party  obtaining  the  injunction.     Ih. 


IV.    RIGHT    OF    SUPPORT. 
1.  Fbom  Adjoixixq  Land. 

Nature  of  Sight.] — The  right  of  a  person  to 
the  support  of  the  land  immediately  around  his 
house  is  not  in  the  nature  of  an  easement,  but  is 
the  oi-dinary  right  of  enjoyment  of  property,  and 
till  that  is  interfered  with  he  has  no  legal  ground 
of  complaint,  although  in  fact  something  may 
have  been  done  which  (without  his  knowledge)  has 
occasioned  results  that  will  afterwards  affect  his 
property.  Backhouse  v.  Bonami,  9  H.  L.  Cas.  503. 

A  landowner  has  a  right  independently  of  pre- 
sciiption  to  the  lateral  support  of  his  neighbour's 
land,  so  far  as  that  is  necessary  to  sustain  his 
soil  in  its  natural  state,  and  also  to  compensa- 
tion for  damage  caused  either  to  the  land  or  to 
buildings  upon  it  by  the  withdrawal  of  such 
support.  Hunt  v.  Peake,  1  Johns.  705  ;  29 
L.  J.,  Ch.  785  ;  6  Jur.,  N.  S.  107. 

The  right  of  the  owner  of  land  to  the  lateral 
support  of  his  neighbour's  land  is  not  an  absolute 
right,  and  the  infringement  of  it  is  not  a  cause  of 
action  without  appreciable  damage.  Smith  v. 
TJiackerah,  1  L.  R.,  C.  P.  564 ;  35iL.  J.,  C.  P.  276 ; 
12  Jur.,  N.  S.  545  ;  14  L.  T.  761  ;  14  \V.  R.  832. 

Therefore,  where  A.  dug  a  well  near  B.*s  land, 
which  sank  in  consequence,  and  a  building 
erected  on  it  within  twenty  years  fell,  and  it  was 
proved  that  if  the  building  had  not  been  on  B.'s 
laud  the  land  would  still  have  sunk,  but  the 
damage  to  B.  would  have  been  inappreciable  : — 
Held,  that  B.  had  no  right  of  action  against  A.  lb. 
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Land  eonyeyed  for  purpose  of  BuildiiLg.] — A 
grant  made  expressly  for  the  purpose  of  the 
grantee's  building  a  house  creates  a  legal  ease- 
ment over  the  adjoining  land  retained  bj  the 
grantor  co-extensive  with  the  known  uses  of  the 
grant ;  and  the  circumstance  that  the  grant  does 
not  notice  the  intention  of  building  is  immaterial 
in  a  case  where  both  grantor  and  grantee  are 
aware  of  it,  affecting  at  most  the  grantee's 
remedy  only,  not  his  right  also,  relative  to  such 
an  casement.  Rohinsan  v.  (rrave,  27  L.  T.  648  ; 
21  W.  R.  223.  Aflarmed,  29  L.  T.  7  ;  21  W.  R. 
569— L.  JJ. 

Implied  Grant — Sale  of  Ploti  of  Land.] — 
The  corporation  of  L.  put  up  a  piece  of  land  for 
sale  in  lots,  the  interest  acquiit^  by  each  pur- 
chaser being  a  right  to  a  lease  of  the  lot 
purchased  by  him,  and  he  being  bound  to  build 
upon  the  lot  acoonling  to  plans  to  be  approved 
by  the  corporation.  None  of  the  lots  were  sold, 
and  in  July,  1868,  the  plaintiff  agreed  for  the 
porchase  of  one  of  the  lots  by  private  contract, 
subject  to  the  original  conditions.  He  furnished 
plans  shewiug  a  foundation  10  feet  9  inches 
deep ;  but  finding  the  subsoil  unsafe  he  laid  his 
foundation  at  a  depth  of  8  feet  3  inches  to  the 
knowledge  of  the  corporation,  whose  officer  in- 
spected the  operations  and  made  no  objections. 
In  June,  1869,  the  plaintiff's  house  was  carried 
to  the  joists  of  the  ground  floor.  In  August, 
1869,  the  defendant  purchased  from  the  corpo- 
ration the  adjoining  lot  In  October,  1869,  when 
the  plaintiff^s  house  was  nearly  finished,  the  cor- 

§  oration  granted  him  his  lease.  After  this  the 
efendant  got  his  lease,  and,  in  1881,  wishing  to 
carry  his  foundations  lower  than  those  of  the 
plaintiff,  excavated  to  a  considerably  greater 
depth  and  endangered  the  foundations  of  tlie 
plaintiff*s  house  : — Held,  that  the  plaintiff  was 
entitled  to  restrain  the  defendant  from  excavat- 
ing so  as  to  let  down  the  plaintiff's  house,  for 
tbokt  there  was  not  enough  in  the  special  circimi> 
stances  of  the  case  to  take  away  the  right  of  sup- 
port from  the  adjoining  lands  of  the  grantor 
which  is  implied  in  a  grant  of  land  for  the  pur- 
pose of  building.  How  the  case  would  have 
stood  if  the  grants  to  the  plaintiff  and  the  de- 
fendant had  been  contemporaneous,  or  if  the 
right  of  support  claimed  would  have  prevented 
the  coTX)oration  from  building  in  a  reasonable 
way  on  the  adjoining  lot,  quasre.  Righy  v. 
Bennett,  21  Ch.  D.  559  ;  40  L.  T.  47  ;  31  W.  R. 
222  ;  47  J.  P.  217— C.  A. 

Agreement  to  Build.] — ^An  owner  of  ad- 
joining lots  of  land,  numbered  6  &  7,  sold  lot  6 
to  the  defendant,  and  lot  7  to  the  plaintiff.  By 
the  terms  of  the  conveyance  to  him,  the  de- 
fendant agreed  to  build  on  his  land  according  to 
a  certain  elevation.  To  do  this,  excavations  on 
lot  6  were  necessary,  which  deprived  the  build- 
ings on  lot  7  (the  weight  of  which  had  been  in- 
creiased  by  the  plaintiff  since  the  sale  to  him)  of 
lateral,  support,  and  they  consequently  fell  : — 
Held,  that  an  action  would  not  lie  against  the 
defexidant  for  the  injury  caused  to  the  plaintiff, 
as  the  defendant  was  only  carrying  out  his  con- 
tract with  the  vendor,  in  whose  place  the  plain- 
tiff stood.  Murchie  v.  Blaeh,  19  C.  B.,  N.  S. 
190;  34  L.  J.,  C.  P.  337;  11  Jur.,  N.  S.  608; 
12  L.  T.  735  ;  13  W.  B.  896. 


of    A^oiaing   Owner.] — In    an 


action  by  a  reversioner,  a  count  alleged,  that 
a  messuage  and  land  in  fact  receiv^  lateral 
support  from,  and  were  supported  by,  the  land 
adjoining,  yet  the  defendant  wrongfully  and 
negligently  dug  and  made  excavations  in  the 
land  so  adjoining,  and  without  sufficient  shoring, 
propping,  or  otherwise  protecting  the  messuage 
and  land  from  the  effects  thereof,  and  thereby 
deprived  the  messuage  and  land  of  their  support, 
whereby  the  land  and  messuage  sank.  Another 
count  stated  that  the  plaintiff  was,  by  reason  of 
her  intei'est  in  the  messuage  and  land,  entitled 
to  have  the  messuage  supported  laterally  by  land 
adjoining,  yet  the  defendant  wrongfully  and  negli- 
gently dug  and  made  excavations  in  the  land  ad- 
joining, and  without  sufficiently  shoiing,  propping, 
or  othenvise  protecting  the  messuage  and  land, 
and  thereby  deprived  the  messuage  of  the  sup- 
port to  which  the  plaintiff  was  so  entitled, 
whereby  the  messuage  and  land  sank  ; — Held, 
that  both  counts  disclosed  a  right  of  action,  as 
well  in  respect  of  the  injury  to  the  house  as  to 
the  land.  Bihby  v.  Qirter,  3  H.  &  N.  153 ;  28 
L.  J.,  Ex.  182. 


Alteration  of  Building — Prescription.] — 


A  right  to  lateral  support  from  adjoining  land 
may  be  acquired  by  twenty  years'  uninterrupted 
enjoyment  for  a  building  proved  to  have  been 
newly  built,  or  altered  so  as  to  increase  the 
lateral  pressure,  at  the  beginning  of  that  time  ; 
and  it  is  so  acquired  if  the  enjoyment  is  peace- 
able and  without  deception  or  concealment,  and 
so  opei;  that  it  must  be  known  that  some  support 
is  being  enjoyed  by  the  building.  Bolton  v. 
Angtm,  6  App.  Cas.  740  ;  50  L.  J.,  Q.  B.  689  ;  44 
L.  T.  844  ;  30  W.  B.  191  ;  46  J.  P.  132— H.  L.  (B.). 
•  Semble,  per  Lord  Selborne,  L.  C.  : — Such  a 
right  of  support  is  an  easement  within  the  mean- 
ing of  the  Prescription  Act,  2  &  3  Will.  4,  c.  71, 
8.  2.     lb, 

Twp  dwelling-houses  adjoined,  built  indepen- 
dently, but  each  on  the  extremity  of  its  owner's 
soil,  and  having  lateral  support  from  the  soU 
on  which  the  other  rested.  This  having  con- 
tinued for  much  more  than  twenty  years,  one  of 
the  houses  (thcAlaintiffs')  was,  in  1849,  converted 
into  a  coach  factory,  the  internal  walls  being  re- 
moved and  girders  inserted  into  a  stack  of  brick- 
work in  such  a  way  as  to  throw  much  more  lateral 
pressure  than  before  upon  the  soil  under  the  ad- 
joining house.  The  conversion  was  made  openly, 
and  without  deception  or  concealment.  More 
than  twenty  years  after  the  conversion  the 
owners  of  the  adjoining  house  employed  a  con- 
tractor to  pull  down  their  house  and  excavate, 
the  contractor  being  bound  to  shore  up  adjoining 
buildings  and  make  good  all  damage.  The  con- 
tractor employed  a  sub-contractor  upon  similar 
terms.  The  house  was  pulled  down,  and  the 
soil  under  it  excavated  to  a  depth  of  several  feet, 
and  the  plaintiffs'  stack  being  deprived  of  the 
lateral  support  of  the  adjacent  soil  sank  and  fell, 
bringing  down  with  it  most  of  the  factory  :— 
Held,  that  the  plaintiffs  had  acquired  a  right  of 
support  for  their  factory  by  the  twenty  years' 
enjoyment,  and  could  sue  the  owners  of  the  ad- 
joining house  and  the  contractor  for  the  injury. 
Boioer  v.  Peate  (1  Q.  B.  D.  321)  approved.    lb. 


House  Built  on  Mining  Landi.] — If  a  party 
builds  a  house  on  his  own  land,  which  has  pre- 
viously been  excavated  to  its  extremity  for 
mining  puri)OBc.s,  he  does  not  acquire  a  right  to 
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support  for  the  house  from  the  adjoining  land  of 
another,  at  least  not  until  twenty-one  years  have 
elapsed  since  the  house  first  stood  on  the  exca- 
vated land,  and  was  in  part  supported  hy  the  ad- 
joining land,  so  that  a  grant  by  the  owner  of  the 
adjoining  land,  of  such  right  to  support,  may  be 
inferred  ;  for  rights  of  this  sort  can  have  their 
origin  only  in  grant.  Partridge  v.  Soott,  3  M. 
&W,  220;  1  H.  &H.  31. 


Bight  to  Preyent  the  Working  of  Kinei.] 


— ^A  plaintiffs'  statement  of  claim  alleged  that 
they  bought  land  of  the  defendants  for  the  purpose 
of  erecting  buildings  on  it,  and  that  the  defendants 
were  infonned  and  knew  of  such  purpose  at  the 
time  of  the  purchase.  The  statement  also  alleged 
that  the  plaintiffs  erected  buildings  on  the  land 
they  so  bought,  and  that  it  was  necessary  for  the 
support  of  such  land  that  the  mines  and  mine- 
rals in  the  adjoining  land  of  the  defendants 
should  not  be  worked  and  gotten  within  fifty 
yards  from  the  boundary  of  the  land  the  plain- 
tiffs had  so  bought;  and  that  if  they  were 
worked  and  gotten  within  such  distance,  the 
land  of  the  plaintiffs  would  subside  and  the 
buildings  erected  thereon  be  destroyed ;  and  that 
such  land  would  so  subside,  although  no  build- 
ings were  placed  thereon  ;  but  if  otJierwise,  that 
the  plaintiffs  claimed  to  be  entitled  to  necessary 
support  from  the  adjoining  land  for  the  land  and 
buildings.  The  statement  then  shewed  that 
the  defendants  were  about  to  work  and  get  the 
mines  and  minerals  under  the  adjoining  land  of 
the  defendants  within  the  distance  of  fifty  yards 
of  the  plaintiffs*  boundary ;  and  the  statement 
concluded  with  a  claim  for  an  injunction  to  re- 
strain the  defendants  from  working  the  mines 
and  minerals  adjacent  to  the  plaintiffs'  land  ifi 
such  a  manner  as  to  cause  any  subsidence  of  the 
sur&ce  of  the  land  or  of  the  buildings  erected 
thereon  : — Held,  that  the  plaintiffs  had  shewn  a 
sufficient  prim&  facie  ground  for  such  injunction, 
irrespectively  of  any  right  of  support  for  the 
buildings.     Slddont  v.  Sfwrt,  46  L.  J.,  C.  P.  795. 

Sight  to  Bamagei  for  Subiidenoe.] — 

The  plaintiff  was  owner  of  %  house  erected 
in  1834  on  solid  ground.  Previously  to  the 
building  of  the  house,  a  portion  of  the  minerals 
had  been  gotten  under  a  garden  which  adjoined 
the  house.  In  1838,  a  portion  of  the  minerals 
was  gotten  under  the  defendant's  land,  which 
adjoined  the  garden.  In  1855  the  defendant 
commenced  getting  out  the  rest  of  the  minerals 
under  his  land.  In  1857  the  plaintiffs  land 
sunk,  and  the  house  was  injured  by  the  defen- 
dant's mining  operations.  It  was  found  by  the 
jury  that  the  sinking  of  the  plaintiff's  land  was 
caused  by  the  defendant's  workings ;  that  some 
damage  would  have  happened,  but  not  to  the 
same  extent,  if  the  garden  ground  had  been  left 
solid ;  that  the  defendant  knew  of  the  excava- 
tions under  the  garden ;  that  the  land  would 
have  sunk  in  just  the  same  whether  there  was  a 
house  on  it  or  not ;  and,  lastly,  that  the  damage 
to  the  house  by  the  sinking  was  300Z. ;  250/.  oc- 
casioned solely  by  the  defendant's  workings,  and 
50/.  damages  caused,  in  part,  by  the  excavations 
under  the  garden  : — Held,  first,  that  inasmuch 
as  the  sinking  of  the  land  was  in  no  way  caused 
by  the  weight  of  the  house,  he  was  entitled  to 
recover  whether  he  had  acquired  aright  to  support 
for  his  foundations  by  the  defendant's  soil  or  not 
Brown  V,  EoHtUj  4  H.  &  K.  186 ;  28  L.  J.,  Sx.  250. 


Held,  secondly,  that  although  the  excavations 
under  the  garden  contributed,  to  the  extebt  of 
50/.,  to  cause  the  damage,  the  plaintiff  was  en- 
titled to  the  whole  300/.,  because  if  the  defendant 
had  not  done  the  wrongful  act  complained  of,  no 
part  of  the  damage  would  have  occurred.     lb. 


Ezomption  hy  Deed.] — An  owner  of  free- 


hold land  and  copyhold  land  adjacent  to  each  other 
sold  the  copyhold  land,  and  by  a  deed  of  even 
date  with  the  surrender  the  purchaser  covenanted 
and  granted  that  the  vendor,  his  heirs  and  as- 
signs, might  work  in  the  adjoining  freehold  land, 
without  being  liable  to  make  compensation  for 
any  injury  caused  by  such  working  to  certain 
buildings,  authorized  by  the  deed  to  be  erected 
on  the  copyhold  land,  and  the  purchaser,  his  heirs 
and  assigns,  would  indemnify  the  vendor,  his  heirs 
and  assigns,  against  any  claim  for  such  damage. 
The  deed  was  not  entered  on  the  court  rolls,  nor 
referred  to  in  the  surrender.  The  copyhold  land 
was  afterwards  conveyed  enfranchised  by  the 
purchaser  and  the  lords  of  the  manor  to  the 
church  building  commissioners,  under  whom  the 
plaintiff  took.  Neither  the  lords  of  the  manor, 
nor  the  commissioneis,  nor  the  plaintiff,  had 
notice  of  the  deed.  The  defendant,  who  took 
the  adjoining  freehold  land  under  the  original 
vendor,  having  by  working  the  mines  in  it  caused 
the  land  of  the  plaintiff  to  sink,  and  damaged 
the  buildings  thereon: — Held,  that  he  was  not- 
protected  by  the  deed  from  liability  to  make 
compensation.  Bichards  v.  Harper,  1  L.  R,  Ex. 
169  ;  35  L.  J.,  Ex.  130  ;  14  W.  R.  643. 

Beiervation  of  KineraLi — ^Kanorial  Bights.] — 
By  an  act  for  inclosing  a  moor,  being  the  waste 
of  a  manor,  the  commissioners  were  directed  to 
allot  the  residue  of  the  moor  amongst  the  owners 
of  every  separate  ancient  dwelling-house  within 
the  manor,  having  a  right  of  common  thereon. 
It  was  also  enacted  that  after  the  allotments 
were  made,  all  right  of  common  upon  the  moor 
should  cease,  and  the  allotments  should  be  held 
by  the  same  tenure  and  estates  as  the  dwelling- 
houses,  and  that  the  lords  of  the  manor  and  all 
persons  claiming  under  them  should  hold  and 
enjoy  all  "  mines,  power  of  using  or  granting 
way-leave  ....  to  the  owner  or  owners  of  the 
said  manor  ....  incident,  appendant,  and  be- 
longing or  appertaining  ....  in  as  full,  ample, 
and  beneficial  manner  to  all  intents  and  purposes, 
as  thoy  could  or  might  have  held  and  enjoyed 
the  same  in  case  this  act  had  not  been  made." 
The  act  contained  a  proviso,  whereby  it  was 
enacted  that  in  case  the  lords  of  the  manor  or 
any  person  claiming  through  them  should  work 
any  mines  lying  under  any  of  the  allotments,  or 
should  lay,  ma^e,  or  use  any  way  over  any  of 
the  allotments,  ^*  such  person  or  persons  so  work- 
ing such  mines,  or  laymg,  making,  or  using  any 
such  way  or  ways,  shall  make  satis&ction  for 
the  damages  and  spoil  of  the  ground  occasioned 
thereby  to  the  person  or  persons  who  shall  be  in 
possession  of  such  ground  at  the  time  or  times 
of  such  damage  or  spoil,  such  satisfaction  to  be 
settled  "  by  arbitration  "  and  not  to  exceed  the 
sum  of  5/.  yearly  during  the  time  of  working  such 
mines,  or  continuing  or  using  such  way  or  ways, 
for  every  acre  of  ground  so  &maged  or  spoiled." 
In  1772  an  idlotment  was  made  to  P.,under  the 
provisions  of  the  abore-mentioned  act.  No 
house  then  stood  upon  the  allotment;  but  a 
house  was  built  upon  it  before  1826,  which  was 
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altered  and  enlarged  in  1854  and  again  in  1877.    come  within  the  provisions  of  the  act.    Damage 


The  plaintiff  S.  was  the  owner  of  the  house  and 
Buoceswr  in  title  to  P. :  the  plaintiff  B.  was  the 
occnpier  nnder  a  lease  for  twenty-one  years  from 
the  28th  of  November,  1876.    The  defendants 
were  leasees  from  the  lords  of  the  manor  of  the 
coal-mines,  fire-clay,  and  minerals  under  por- 
tions of  the  waste  allotted  under  the  Inclosurc 
Act  above  mentioned,  and  in  1877  began  to  work 
the  coal  in   that  portion  of  the  mines  which 
underlay  the  plaintiff*s  house,  and  removed  all 
the  coal  from  nnder  it  without  leaving  any  si^p- 
port  for  the  roof  of  the  mine.    In  consequence 
the  surface  of  the  land  subsided,  and  the  house 
was  damaged  to  an  amount  exceeding  the  sum 
recoverable  under  the  proviso  in  the  act  above 
mentioned.    This  mode  of  working  a  mine  was 
lUQal  and  proper  in  the  district  where  the  mines 
were    situate,  and    the    mines   were   skilfully 
worked.      The  land   on  which   the   plaintiff's 
house  stood  would  have  been  let  down,  whether 
there  was  any  house  on  it  or  not : — ^Held,  that 
the  plaintiffs  were  entitled  to  have  their  house 
supported  by  the  mines  and  minerals  comprised 
in  the  lease  to  the  defendants,  and  that  the 
defendants  were  liable  to  pay  to  the  plaintiffs 
compensation  beyond  that  mentioned  in  the  In- 
clo9ure  Act  above  referred  to.    Bell  v.  Lave^  10 
Q.  B.  D.  547  ;  62  L.  J.,  Q.  B.  290  ;  48  L.  T.  692  ; 
47  J.  P.  468 — C.  A.    AMrmed  in  House  of  Lords, 
•W.  N.  1884,  p.  59. 

Held,  furtner,  by  Lindley,  L.  J.,  that  even  if 
the  defendants  had,  by  virtue  of  the  Inclosure 
Act,  a  right  to  let  down  the  surface,  nevertheless 
the  plaintiff's  house  having  stood  -for  more  than 
twenty  years,  they  were,  by  virtue  of  the  prin- 
ciples laid  down  in  Dalton  v.  Ati^us  (6  App. 
Cas.  740),  entitled  to  a  right  of  support  for  it. 
lb. 


— — -  Land  oompiilsorily  taken  by  Bailway  Com- 
puiy  Sold  as  superfluous  Land.]— Under  ss.  77, 78 
and  79  of  the  Railways  Glauses  Consolidation  Act, 
1843,  a  railway  company  have  an  option  to  pur- 
chase compulsorily  land  either  with  or  without 
the  minerals,  and  the  owner  of  the  minerals  in 
default  of  such  purchase  or  of  payment  of  oom- 
peosation  may,  as  against  the  railway  company, 
work  the  mines  to  the  utmost  extent,  provided 
that  he  works  them  in  a  proper  manner,  and 
^  according  to  the  usual  manner  of  working  such 
mines  in  the  district  where  the  same  shall  be 
situate."  The  purchaser  of  such  land  as  super- 
fluous land  acquires  no  greater  right  of  support 
to  the  surface  than  the  railway  company  pos- 
sessed. Pauntney  v.  Clayton,  62  L.  J.,  Q.  B.  566  ; 
49  L.  T,  283 ;  31  W.  R.  664  ;  47  J.  P.  788— 
C.  A,     Reversing  47  L.  T.  731 ;  31  W.  R.  501. 


2.  Fbom  Adjoining  Buildiiygs. 

Dtmago— Liability — Employer  and  Contrao- 
tor.] — Where  ancient  buildings  belonging  to 
different  owners  adjoin  each  other  there  is  a 
right  of  support  from  the  building  as  well  as 
from  the  lana  ;  and  this  right  of  support  can  be 
claimed  under  the  provisions  of  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71).  The  mere  fact  that 
the  support  is  derived  from  property  which  be- 
longs to  an  ecclesiastical  corporation  does  not 
prevent  the  right  of  support  being  acquired 
nnder  the  act.  But  the  enjoyment  of  the  right 
must  have  been  open,  and  not  surreptitious,  to 

TOI*.  Ill, 


having  been  done  by  the  wrongful  acts  of  a  con- 
tractor or  his  workmen,  employed  under  a  con- 
tract and  specification,  to  a  neighbour's  vault,  it 
was  held,  under  the  circumstances,  that  both  the 
employer  and  contractor  were  liable  for  it,  and 
judgment  was  given  for  the  plaintiff,  with  costs 
against  both  defendants.  Lemaitre  v.  DavU^  19 
Ch.  D.  281  ;  51  L.  J.,  Ch.  173  ;  46  L,  T.  407  ;  30 
W.  R.  360  ;  46  J.  P.  324. 

House  not  Contiguous.] — Three  contiguous 
houses  in  a  street  visibly  leaned  out  of  the  per- 
pendicular for  upwards  of  thirty  years,  A.'8  house 
leaning  on  B.*s  house.  On  the  expiration  of  a 
lease  to  a  tenant,  B.  took  down  his  house,  the 
effect  of  which,  by  removing  the  support,  was  to 
cause  C.'s  house  to  fall  down ;  and  C.'s  house 
falling,  A.'8  house  fell : — Held,  that  the  fall  of 
A.*8  house  did  not  give  him  a  right  of  action 
against  B.,  for  that  A.  had  not  either  a  natural  or 
an  acquired  right  to  have  his  house  supported  by 
B.'s  through  the  intermediate  house.  Solom<tn 
V.  Vitttrufri  Company ^  4  H.  &  N.  585  ;  28  L,  J., 
Ex.370;  5  Jur.,N.  S.  1177. 

Eflbot  of  Subdivision.] — Where  an  owner  of 
land  builds  houses  upon  it  adjoining  each  other 
so  as  to  require  mutual  support,  there  is  either  by 
a  presumed  grant  or  by  a  presumed  reservation  a 
right  to  such  mutual  support,  and  such  right  is 
not  affected  by  a  subsequent  subdivision  of  the 
property.  Rio  hards  v.  Ilosey  9  Ex.  218  ;  2  C.  L. 
R.  311  ;  23  L.  J.,  Ex.  3. 


Beed  Inconsistent    with    Enjoyment   as  of 
Bight.]— On  the  1st  of   January,  1855,  T.,  a 
buUder,  agreed  to  purchase  from  S.  a  plot  of  land, 
part  of  an  estate  then  being  laid  out  for  building, 
bounded,  according  to  the  construction  put  on 
the  agreement  by  the  court,  by  a  plot  of  land  in- 
tended to  be  made  into  a  back  street,  which  T. 
agreed  to  pave.    About  the  same  time  S.  em- 
ployed T.  to  build  a  wall  upon  the  other  side  of 
the  intended  street,  standing,  as  the  court  held, 
on  the  property  of  8.     Between  1854  and  1855, 
while  the  building  scheme  was  still  intended  to 
be  carried  out,  T.  built  a  range  of  workshops 
upon  the  site  of  the  intended  street,  having  a 
gable  resting  upon  the  wall.  In  1861  S.  conveyed 
a  property  on  the  other  side  of  the  wall  from  the 
intended  street  to  the  defendant's  predecessors 
in  title.    In  1864  S.  executed  to  T.  a  conveyance 
of  his  piece  of  land  according  to  the  agreement, 
whereby  T.  covenanted  to  pave  the  intended 
street.     In  1877  8.  agreed  to  convey  to  T.  the 
site  of  the  intended  street.     This   agreement 
contained  I'ecitals  of  the  intention  to  make  the 
street  and  of  the  conveyance  of  1864,  and  was 
made  subject  to   any  rights  of  way  existing 
therein.    In  1881,  the  defendant,  who  had  pur- 
chased the  land  on  the  other  side  of  the  wall, 
pulled  down  part  of  the  wtiU,  thus  destroying 
the  plaintiff's  shed.    The  shed  had  stood  upon 
the  site  of  the  intended  street  ever  since  its  first 
erection.     The  plaintiff  brought  this  action  for 
damages  on  the  ground  that  he  had  acquired  an 
casement  to  rest  his  shed  on  the  wall :— Held, 
that  the  covenant  in  the  deed  of  1864,  and  the 
recitals  in  that  of  1877,  amounted  to  an  acknow- 
ledgment by  the  defendant  that  up  to  1877  he 
might  at  any  time  have  been  compelled  to  pull 
down  his  shed,  and  was  inconsistent  with  an 
enjoyment  as  of  right  of  an  easement  of  support 
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for  it  from  the  wall.  Tiyne  v.  Prcitim,  24  Ch.  D. 
739  ;  49  L.  T.  99  ;  32  W.  R.  166. 

Wall  a^joiiiinff  and  mpporting  Highway.]— 

Where  a  servitude  of  support  to  a  highway  by  a 
wall  has  been  acquired,  the  owner  of  the  high- 
way, and  not  the  owner  of  the  wall,  in  the  ab- 
sence of  express  stipulation  to  that  effect  in  the 
instrument  (if  any)  creating  the  easement,  is 
bound  to  repair  the  wall  when  out  of  repair  and 
insufficient  to  support  and  maintain  the  high- 
way. Stockjwrt  and  Hyde  Ui/fhway  Board  v. 
Granty  51  L.  J.,  Q.  B.  367  ;  46  L.  T.  388 ;  46 
J.  P.  437. 

Semble,  such  stipulation,  covenant,  or  obliga- 
tion cannot  be  inferred  merely  from  the  fact  that 
the  wall  has  been  on  several  occasions  repaired 
by  the  owner  of  the  wall  or  his  pi^ecessors  in 
title.    Ih, 

V.    WATERCOURSES. 
See  Water. 


VI.    OTHER  EASEMENTS. 

Projecting  Boom.]--C.,  being  owner  of  two 
adjoining  houses,  sold  one  of  them  to  H.  '*  as  the 
same  was  then  in  the  occupation  of  the  tenant" 
thereof.  At  the  time  of  the  sale  neither  C.  nor 
H.  knew,  what  was  afterwards  discovered  to  be 
the  fact,  that  a  room  on  the  first-floor  level, 
forming  and  used  as  part  of  the  house  retained 
by  C,  projected  into  the  house  purchased  by  H. 
H.  pulled  down  the  house  purchased  by  him,  and 
erected  on  its  site  a  building  which  partly  ex- 
tended over  the  projecting  room  of  C.'s  house, 
but  did  not  rest  upon  or  otherwise  interfere  with 
it  Upon  a  bill  filed  by  C.  to  restrain  H.  so 
building  above  his  projecting  room  : — Held,  that 
the  projecting  i*oom  did  not  carry  anything 
above  or  below  it ;  that  H.  was  the  owner  of  the 
column  of  air  above  the  room,  and  entitled  to 
build  in  manner  above  mentioned.  Ctrrhett  v.  Hill^ 
9  L.  R.,  Eq.  671  ;  39  L.  J.,  Ch.  547  ;  22  L.  T.  263. 

Bight  of  Eayesdrop.] — A  was  the  owner  of 
premises,  the  eaves  of  which  "projected  over  ad- 
joining land  of  B.,  and  had  become  entitled  by 
length  of  user  to  have  the  rain-water  drop  from 
such  eaves  on  to  the  land.  A.  in  rebuilding  his 
premises  carried  the  wall  abutting  on  B.'s  land 
to  slightly  greater  height  than  before,  and  con- 
sequently raised  the  height  of  the  eaves  from  the 
ground  to  the  same  extent : — Held,  that,  in  the 
absence  of  any  evidence  that  a  greater  burthen 
was  thrown  on  the  servient  tenement  by  the 
alteration,  the  easement  was  not  thereby  de- 
stroyed, and  A.  was  entitled  to  the  right  of  eaves- 
drop from  the  premises  as  altered.  Harrnf  v. 
Walters^  8  L.  R.,  C.  P.  162  ;  42  L.  J.,  C.  P.  1*05  ; 
28  L.  T,  343. 

Semble,  that  the  fresh  projection  over  the  land 
of  B.  which  was  made  when  the  eaves  were  raised, 
was  not  a  new  trespass,  but  only  a  mere  user  of 
the  space  taken  possession  of  by  the  trespass 
occasioned  by  the  original  projection.    Ih, 

Faseia — Diviiion  of  Tenementf .] — The  plain- 
tiff was  lessee  under  a  lease  dated  in  1876,  of 
pi-emises  in  a  yard  lying  back  from  and  num- 
bered 152  in  A.  street,  and  reached  by  a  gateway 
passing  under  the  two  adjoining  houses.  Over 
this  gateway  was  a  fascia  plastered  to  the  wall 


partly  of  Ko.  151  and  partly  of  No.  153,  A.  street, 
upon  which  for  more  than  twenty  years  had  been 
painted  the  number  and  the  names  of  the  suc- 
cessive occupiers  of  the  plaintiff's  premises.  The 
plaintifTs  lease  demised  the  premises  "  as  now  or 
lately  in  the  occupation  of  B."  B.  had  used  the 
fascia  as  above  mentioned.  The  defendant  was 
the  lessee  under  a  lease  dated  in  1878,  but  which 
was  a  renewal  of  one  dated,  in  1874,  of  No.  153, 
A.  street,  and  in  redecorating  the  front  of  his 
house,  in  1880,  defaced  or  obscured  that  part  of 
thiB  fascia  which  rested  upon  his  house.  The 
same  landlords  owned  all  three  houses.  The  de- 
fendant's lease  contained  no  express  reservation 
of  the  plaintiff's  right  to  the  fascia : — Held,  that 
both  by  tlie  leases  and  by  their  practice  the 
lessors  had  divided  the  tenements  so  that  the 
fascia  formed  an  integml  part  of  the  tenement 
No.  152.  FrancU  v.  JIayicard,  20  Ch.  D.  773; 
52  L.  J.,  Ch.  12;  46  L.  T.  659;  30  W.  R.  744. 
Affirmed  on  first  gix)und,  22  Ch.  D.  177  ;  52  L.  J., 
Ch.  291  ;  48  L.  T.  297  ;  31  W.  R.  488 ;  47  J.  P. 
517— C.  A. 

Semble,  there  was  sufficient  to  shew  that  No. 
153  had  been  demised  subject  to,  and  No.  152 
with  the  benefit  of,  ilie  casement  of  the  plaintiff's 
using  the  fascia.    Ih. 

Sign-board  of  Public-liouM.] — The  plaintiffs, 
the  owners  of  a  public-house,  claimed  the  right^ 
to  affix  a  sign-board  to  the  wall  of  the  defen- 
dants' house.  The  sign-board  had  been  so  affixed 
for  upwards  of  forty  years.  The  two  houses  had 
formerly  belonged  to  the  same  owner,  the  defen- 
dants' house  having  been  granted  away  by  such 
owner  before  the  plaintiffs*  house.  When  he 
first  became  owner  of  the  two  hoiLses  the  plain- 
tiffs' house  was  not  occupied  as  a  public-house. 
It  did  not,  however,  api)ear  whether  the  sign- 
board was  first  affibced  to  the  defendants'  house 
during  the  common  ownei-ship : — Held,  that  it 
could  not  be  assumed  that  it  was  first  affixed 
dining  the  common  ownership.  Moody  v. 
Steggles,  12  Ch.  D.  261  ;  48  L.  J.,  Ch.  639  ;  41 
L.  T.  25. 

Held,  also,  that  the  easement  claimed  was  a 
legal  one,  and  that  a  grant  of  it  by  the  defen- 
dants' predecessors  in  title  to  the  plaintiffs'  pre- 
decessors in  title  must  be  presumed.  And  an 
injunction  was  granted  to  restrain  the  defen- 
dants from  removing  the  sign-board.    lb, 

Uie  of  Ash-pit  and  Privy.] — ^The  owner  of  two 
adjoining  closes,  each  of  which  consisted  of  a 
dwelling-house  and  a  yard,  having  demised  them 
both  to  a  tenant,  the  latter,  for  the  convenience 
of  his  sub-tenants,  divided  an  ash-pit  and  a  privy, 
situate  on  one  of  the  yards,  and  permitted  one 
portion  to  be  used  by  the  occupants  of  the  ad- 
joining close.  The  latter  was  afterwards  con- 
veyed by  the  o-wTicr,  who  had  previously  obtained 
possession  of  both  closes,  to  the  plaintiff,  with 
'*  all  buildings,  privileges,  easements,  and  appur- 
tenances whatsoever  to  the  promises  belonging, 
occupied  therewith,  or  reputed  to  belong,  or  ap- 
purtenant thereto  ; ''  and,  by  the  same  deed,  the 
grantee  covenanted  to  suffer  the  tenants  of  the 
adjoining  close  to  pass  over  the  premises  thereby 
granted  at  intervals,  in  order  to  clean  their  part 
of  the  ash-pit  and  privy,  described  in  the  cove- 
nants as  "  adjoining  those  belonging  to  the  pre- 
mises hereby  granted,  and  used  therewith  as 
part,  parcel,  and  member  thereof  :  " — Held,  that 
the  use  of  the  portion  of  the  ash-pit  and  privy, 
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which,  previously  to  the  severance  of  owner- 
ship, had  been  enjoyed  by  the  occupants  of  the 
premises  granted  to  the  plaintiff,  passed  to  him 
under  the  deed.  Chi^ghetjan  v.  FegaHj  6  Ir.  R., 
C.  L.  139. 

Hoiiy  Nuisance.] — A  confectioner  had  for  more 
than  twenty  years  used  a  pestle  and  mortar  in 
his  back  premises,  which  abutted  on  the  garden 
of  a  physician,  and  the  noise  and  vibration  were 
not  felt  as  a  nuisance  and  were  not  complained 
of.  But  in  1873  the  phyBician  erected  a  con- 
sulting-room at  the  end  of  his  garden,  and  then 
the  noise  and  vibration  became  a  nuisance  to 
him.  He  accordingly  brought  an  action  for  an 
injunction  : — Held,  that  the  defendant  had  not 
aoqaired  a  right  to  an  casement  of  making  a 
noise  and  vibration,  and  the  injunction  was 
^^nted.  Sturges  v.  Uridgnuin,  11  Ch,  D.  852  ;  48 
L.  J.,  Ch.  785  ;  41  L.  T.  219  ;  28  W.  R.  200— C.  A. 

Stgoyment  by  Chutomer.] — That  kind  of  under- 
standing by  which  a  customer,  as  long  as  he 
continues  such,  is  allowed  an  easement,  does  not 
confer  on  him  the  equitable  right.  Bankart  v. 
Tfunant,  18  W.  R.  639. 

He  is  entitled,  however,  to  reasonable  notice 
before  being  deprived  of  his  easement.     lb. 

But  if  the  customer  has  been  encouraged  by 
the  owner  of  the  servient  tenement  to  erect 
works  to  which  the  easement  is  essential  or  nearly 
8o,  be  will  acquire  an  equitable  right  to  the  ease- 
ment,   lb. 

Eraetion  of  Sign-poit  on  Common.]  —  The 
Metropolitan  Commons  Act,  1866  (29  &  30  Vict. 
c  122),  s.  15,  enacts  that  no  estate,  interest  or 
right  of  a  profitable  or  beneficial  nature  in,  over, 
or  affecting  a  common,  shall,  except  with  the 
consent  of  the  person  entitled  thereto,  be  token 
away  or  injuriously  affected  by  any  scheme  under 
that  act  without  compensation  being  made  or 
provided  for  the  same.  A  common  within  the 
meaning  of  the  act  was  placed  under  the  manage- 
ment of  the  Metroi)olitan  Board  of  Works  by  a 
scheme  Confirmed  by  the  Metroix)litan  Commons 
Supplemental  Act,  1871  (34  &  35  Vict.  c.  Ivii.). 
Paragraph  5  of  the  scheme  gave  the  board  power 
to  make  bye-laws.  Paragraph  13  of  the  scheme 
secured  to  all  persons  such  estates,  interest  or 
right  as  they  had  before  the  confirmation  of  the 
scheme.  The  board  made  a  bye-law  forbidding 
the  erecting  on  the  common  of  any  posts  or  poles, 
or  any  building  of  any  kind.  There  was  a  public- 
house  adjoining  the  common,  and  near  to  it  upon 
the  common  had  stood  for  forty  years  a  post 
bearing  the  sign  of  the  public-house.  The  sign- 
post having  b^n  blown  down,  the  mortgagee  of 
the  public-house,  at  the  request  of  the  occupier, 
erected  a  new  one.  He  was  afterwards  convicted 
under  the  bye-law  of  unlawfully  erecting  the 
new  sign-post : — Held,  that  a  sign-post  having 
stood  for  forty  years,  an  easement  had  been 
gained  in  respect  of  the  public-house  ;  that  as  an 
incident  to  the  easement  the  right  existed  of  re- 
pairing the  sign-post  whenever  it  was  broken  ; 
ai^  that  the  easement  was  a  beneficial  right  pre- 
served by  the  Metropolitan  Commons  Act,  1866, 
8. 15,  and  par.  13  of  the  scheme  relating  to  the 
common ;  and  that,  therefore,  the  conviction 
could  not  be  upheld.  Hoare  v.  Metropolitan 
Board  of  Worku,  9  L.  R.,  Q.  B.  296  ;  43  L.  J.,  M. 
C.  65  ;  29  L.  T.  804. 


Of  Commons.] — 8ee  Commons. 

Of  Eiflliing.]— iS^*^  Fish  and  Fishebiss. 
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commanding  him  to  confirm  the  election  and 
consecration.  The  metropolitan  appointed  com- 
missioners for  the  purpose ;  and  notice  of  the 
confirmation  to  be  performed  at  Bow  Church 
was  published,  with  a  citation  of  opposers.  On 
the  day  named  in  the  notice,  the  certificate  of 
election  was  read,  and  opposers  were  publicly 
called  to  appeal,  on  pain  of  contumacy.  Three 
clergymen,  two  of  them  holding  benefices  in  the 
diocese,  then  offered  to  appear,  and  claimed  to 
put  in  a  libel  or  plea,  stating  objections  to  the 
confirmation,  on  the  grounds  that  H.  had  pub- 
lished works  repugnant  to  the  doctrine  of  the 
Established  Church,  and  had  been,  therefore, 
censured  by  the  University  of  Oxford.  The 
commissioners  refused  to  hear  the  objections, 
and  confirmed  the  election  in  the  forms  usual 
where  no  opposition  is  made.  A  rule  nisi  having 
been  obtained  on  behalf  of  the  objectors  for  a 
mandamus  to  the  metro|K)litan  or  his  yicar- 
general,  to  hear  the  objections : — Held,  per  Lord 
Denman,  C.  J.,  and  Erie,  J.,  that  the  objections 
could  not  be  heard,  the  26  Hen.  8,  c.  20,  making 
it  imperative  on  the  metropolitan  to  confirm, 
without  taking  cognizance  of  such  objections. 
Per  Patteson  and  Coleridge,  JJ.,  that  the  objec- 
tions ought  to  have  been  heard ;  or  that  at  least 
there  was  ground  for  requiring  a  return.  Reff. 
V,  CarUerhiiry  (^Archhhhop),  Hamijden,  In  re, 
11  Q.  B.  483  ;  17  L.  J.,  Q.  B.  252  ;  12  Jur.  862. 


I.    GENERALLY. 

Eecletiastieal  Law,  of  what  it  Conuflts.]— The 
ecclesiastical  law  of  England  is  not  a  foreign 
law.  It  is  a  part  of  the  general  law  of  England, 
of  the  common  law — in  that  wider  sense  which 
embraces  all  the  ancient  and  approved  customs' 
of  England  which  form  law,  including  not  only 
that  law  administered  in  the  Courts  ot  Queen's 
Bench,  Common  Pleas  and  Exchequer,  to  which 
the  tesnn.  **conuuon  law"  is  sometimes  in  a 
narrower  sense  confined,  but  also  that  law  ad- 
ministered in  chancery  and  commonly  called 
equity,  and  also  that  law  administered  in  the 
conrts  ecclesiastical,  that  last  law  consisting  of 
such  canons  and  constitutions  ecclesiastical  as 
have  been  allowed  by  general  consent  and  custom 
within  the  realm — and  form,  as  is  laid  down,  the 
King's  ecclesiastical  law.  All  these  laws  may  be, 
and  are,  altered  by  statutes.  When  the  question 
arises,  What  is  the  English  ecclesiastical  law  ?  it 
is  not  ascertained  by  calling  witnesses  to  prove 
it,  as  if  it  were  a  foreign  law ;  but  taking  judicial 
notice  of  what  the  law  is,  it  is  ascertained  by 
argument  founded  on  legal  principles  and  autho- 
rities, what  the  law  is  on  tne  particular  point. 
AiiukoHochie  v.  Penzan^  QLord^,  6  App.  Cas. 
446 ;  50  L.  J.,  Q.  B.  621  ;  44  L.  T.  486  ;  45  J.  P. 
586. 

Coaoiis  of  the  Cfhuroh.] — ^The  canons  of  1603 
have  not  been  allowed  and  received,  so  as  to  form 
part  of  the  law  of  England,  and  bind  the  laity  as 
well  as  clergy.  JExeter  (^BUhop)  v.  MarnhM^ 
3  L.  B.,  H.  L.  17 ;  37  L.  J.,  C.  P.  331 ;  18  L.  T. 
376. 

But  even  if  binding  on  the  clergy,  then  the 
39th  canon  of  1603  applies  only  to  the  institution 
of  a  presentee  to  a  benefice.    IK 

The  48th  canon  of  1603  does  not  apply  to  a 
presentee  to  a  benefice,  but  does  apply  to  a  person 
seeking  to  be  admitted  as  curate  to  an  existing 
incumbent.    Ih, 


I.] — ^The  rubrics  of  the  common  prayer 
books  of  1603  and  1661  are  cumulative,  and  not 
substitutionaiy  of  the  rubric  in  force  anterior  to 
1603,  and  do  not  affect  the  validity  of  lay  bap- 
tism. Eseott  V.  Martin,  4  Moore,  P.  C.  C.  104 ; 
6  Jur.  765. 

Torm  "Holy  Orders."]— The  term  "holy 
orders,"  used  in  the  will  of  a  member  of  the 
Established  Church  of  England,  or  of  the  Es- 
tablished Church  of  Scotland,  means  "  holy  orders 
by  episcopal  ordination."  Att-Oen.  v.  Glasgow 
College,  10  Jur.  676. 

Benefloe — ^How  made  Spiritual.] — ^A  benefice 
is  not  made  spiritual  because  it  can  only  be  held 
by  one  in  holy  orders.  A  hospital  for  the  poor 
without  cure  of  souls  is  a  lay  foundation,  al- 
though the  master  is  required  to  be  in  holy 
orders.  Att,'6&n,  v.  8t,  CWtss  (^Hogpital),  17 
Beav.  435  ;  22  L.  J.,  Ch.  793. 


U.  CHURCH  OF  ENGLAND  AND  CLERGY. 

1.  Bishops. 

Sleotion  aad  Oonseeration.] — H.  having  been, 
in  pursuance  of  letters  missive  and  cong^  d'^lire, 
elected  bishop  of  Herefoid  by  the  dean  and 
chapter,  letters-patent  issued  to  the  metropolitan. 


Jariidiction  and  Fimotions.] — Bishops  may 
grant  ancient  offices,  with  the  ancient  fees,  as 
they  have  been  usually  granted  before  or  since 
1  Eliz.  c.  19.  Trelatcnet/  v.  Winchester  (^Bishop), 
1  Burr.  219  ;  1  Ld.  Ken.  256. 

10  &  11  Vict.  c.  98,  defines  tlie  jurisdiction  of 
hishops  in  their  dioceses. 

Semble,  that  this  statute  does  not  apply  to  the 
act  of  issuing  a  sequestration  on  a  levari  facias  de 
bonis  ecclesiasticis  by  a  bishop,  in  which  he  acts 
as  ecclesiastical  sheriff,  who  is  a  mere  ministerial 
officer.  Phelps  v.  St,  John,  3  C.  L.  R.  478  ;  10 
Ex.  895  ;  24  L.  J.,  Ex.  171. 

In  1836,  the  archdeaconry  of  Dorset  ^^'as,  by 
an  order  in  council,  dissevei^  from  the  diocese 
of  Bristol,  and  annexed  to  the  diocese  of  Salisbury. 
After  the  annexation,  S.,  who  had  been  registrar 
of  the  bishop  of  Bristol,  continued  to  act  as  regis- 
trar under  the  bishop  of  Salisbury.  In  1840,  a 
writ  of  sequestration  against  the  rector  of  a  parish 
within  the  archdeaconry  was  directed  to  the  then 
bishop  of  Salisbury,  and  delivered  to  S.  Seques- 
trators were  appointed  under  the  seal  of  the 
bishop,  and  the  writ  remained  in  the  office  of  S. 
That  bishop  of  Salisbury  having  died,  and  a  new 
bishop  having  been  appointed : — Held,  first,  that 
the  succeeding  bishop  was  bound  to  return  the 
writ  directed  to  his  predecessor ;  secondly,  that 
although  the  writ,  if  directed  to  the  bishop  of 
Bristol,  might  have  been  valid  by  6  &  7  Will.  4, 
c.  77,  8.  20,  yet  that,  under  the  above  circum- 
stances, it  was  too  late  to  object  to  the  form  of 
the  writ.    Ih, 

Temporalities  of  Vaoant  Bishopriei.]  —  The 

temporalities  of  a  vacant  bishopric  are  in  the 
hands  of  the  king,  till  the  bishop  sues  his  writ 
of  restitution  of  the  temporalities  ;  and  if  a 
benefice  becomes  void  in  the  meantime,  the 
crown  may  present  to  it.  Tarrant,  Ea  parte, 
Romilly's  Notes  of  Cases,  119. 

Chargei.]  —  The  charge  of  a  bishop  to  his 
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clergy  in  convocation  contained  defamatory 
matter  in  respect  of  a  layman  in  the  diocese  who 
had  publicly  attacked  the  conduct  of  the  bishop, 
and  the  dirge  by  authority  of  the  bishop  was 
afterwards  published  in  a  local  newspaper : — 
Held,  that  both  the  charge  and  the  publication 
were  priyileged  communications,  if  made  bon& 
fide,  and  for  the  purpose  of  vindicating  the 
conduct  of  the  bishop.  Laughtim  v.  Sodor  and 
Man  iBUhiip),  4  L.  R.,  P.  C.  495 ;  42  L.  J., 
P.  C.  11 ;  28  L.  T.  377  ;  21  W.  R.  204  ;  9  Moore, 
P.  C.  C,  N.  S.  518. 


Forging  lotteri  of  Holy  Orderi.] — The  forg- 
ing of  letters  of  orders  issued  by  a  bishop,  certi- 
fying that  on  a  day  and  at  a  place  mentioned 
therein,  A.  was  admitted  into  the  holy  order  of 
deacons,  according  to  the  manner  prescribed  by 
the  Church  of  England,  and  rightly  and  canoni- 
cally  ordained  deacon,  in  testimony  whereof  the 
bishop  had  caused  his  episcopal  seal  to  be  affixed 
thereunto,  is  not  the  feloniously  forging  of  a 
deed  within  the  24  &  25  Vict.  c.  98,  s.  20,  although 
such  forgery  is  a  n  isdemeanor  at  common  law. 
Heg,  V.  Morton,  2  L.  R.,  C.  C.  22  ;  42  L.  J.,  M.  C. 
58  ;  28  L.  T.  452  ;  21  W.  R.  629  ;  12  Cox,  C,  C. 
456. 

Disqualifioation  of  Biihop  to  act.] — ^The  action 
of  the  bishop  under  s.  9  of  the  Public  Worship 
Regulation  Act,  1874,  is  a  judicial  action  which 
he  is  disqualified  from  perfoiming  if  he  is  the 
patron  of  the  living ;  and  the  word  "patron'*  in- 
cludes as  well  a  bishop  who  has  the  second  turn 
as  one  who  has  the  next  presentation,  each  being 
interested  in  avoiding  the  benefice.  Serjeant  v. 
Dale,  2  Q.  B.  D.  568  ;  46  L.  J.,  Q.  B.  781  ;  37  L. 
T.  153. 

Proceedings  were  taken  against  the  rector  of 
the  united  benefices  of  St.  Vedast  and  St.  Michael- 
Ic-Queme,  under  s.  9  of  the  Public  Worehip 
Regulation  Act,  1874.  The  rector  had  notice  of 
the  proceedings,  but  did  not  appear,  whereupon 
a  monition  was  issued  against  him.  He  was 
afterwards  inhibited,  and  his  living  sequestrated. 
It  appeared  that,  during  his  incumbency,  the 
alternate  right  of  patronage  of  the  dean  and 
chapter  of  St.  Paul's  had  been  transferred  to  the 
bishop  of  London.  Of  this  fact  he  was  unaware 
until  after  sentence  had  been  given  against  him : 
— Held,  that  the  bishop  of  London  was  a  patron 
of  the  benefice  within  s.  16,  and  was  therefore 
disqualified  from  acting  in  the  matter.    Jh 

Held,  also,  that  prohibition  might  be  granted 
after  sentence  where  the  sentence  had  not  been 
fully  executed,  and  the  applicant  had  neither 
acquiesced  in  the  jurisdiction  of  the  court  nor 
done  anything  to  estop  himself  from  complain- 
ing of  it.    Ih, 

Entitled  to  Fruiti  of  Benefloe  during  Seques- 
tration.]— When  a  living  is  vacant  by  reason  of 
the  suspension  of  a  clerk  under  sentence  founded 
on  proceedings  under  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86),  and  the  proceeds  have  been 
sequestrated,  the  fruits  of  the  sequestration  be- 
long to  the  bishop,  subject  to  the  duty  of  provid- 
ing for  the  services.  Thaheham,  In  re,  12  L.  R., 
Eq.  494  ;  24  L.  T.  902  ;  19  W.  R.  1001. 

Visitation — ^Authority  of  Bishop. ] — Mandamus 
to  the  dean  and  chapter  of  Rochester  to  restore 
the  prosecutor  to  the  office  of  head  master  of  the 
grammar  school  of  the  cathedral.    Return  (after 


setting  out  the  'statutes  of  the  founder  of  the 
cathedral  church,  by  which  the  head  master  of 
the  grammar  school  was  to  be  elected  by  the  dean 
and  chapter  and  the  bishop  was  appointed  visitor 
of  the  cathedral  church),  that  the  prosecutor, 
having  been  removed  from  his  office,  had  not 
appealed  to  the  bishop.  Plea,  that  writing  and 
publishing  a  pamphlet  was  the  cause  of  removal 
of  the  prosecutor  from  his  office ;  that  the  bishop 
was  formerly  the  dean  of  W.,  and  that  the 
matters  contained  in  the  pamphlet,  which  related 
to  the  improper  application  of  the  funds  of  the 
cathedral  church  of  W.,  were  written  and  pub- 
lished of  and  concerning  the  bishop  as  former 
dean  of  W. ;  that  the  prosecutor  wrote  and  pub- 
lished the  pamphlet  with  the  intention  of  at« 
tributing  to  the  dean  and  chapter  while  the 
bishop  was  dean  of  W.,  the  same  identical  neg- 
lect and  improper  conduct  with  respect  to  the 
cathedral  church  of  W.  and  in  and  about  the  ap- 
plication of  the  funds  and  endowments  relating 
\  thereto,  as  were  charged  against  the  dean  and 
chapter  of  R.,  with  i-espect  to  the  cathedral 
church  of  R.,  and  in  and  about  the  misapplica- 
tion of  the  funds  and  endowments  reLftting 
thereto ;  that  passages  in  the  pamphlet  were 
written  and  published  with  the  intention  of  im- 
puting to  the  bishop,  as  visitor  of  the  cathedral 
church  of  R.,  a  knowledge  of  the  misapplication 
of  the  funds,  in  violation  of  the  statutes  of  the 
cathedral  church,  by  the  dean  and  chapter ;  and 
that  the  dean  and  chapter  had  declared  under 
their  common  seal,  that  they  removed  the  prose- 
cutor from  his  office  in  consequence  of  his  having 
written  and  published  in  the  pamphlet  passages 
untruly  alleged  to  be  libellous  and  directed  as 
well  against  the  dean  and  canons  of  the  cathe- 
dral church  of  R.  as  against  the  bishop  of  the 
diocese,  and  likewise  against  the  deans  and 
canons  of  other  cathedral  churches :  that  by 
reason  of  the  premises  the  bishop  had  such  an 
interest  in  the  cause  of  removal  of  the  prose- 
cutor as  to  disqualify  him  from  acting  as  visitor. 
By  the  35th  statute,  De  Corrigendis  Excessibus, 
"  Si  quis  minorum  canonicorum,  clericomm,  aut 
aliorum  ministrorum  in  levi  culpft  delinquent 
arbitrio  decani  aut  eo  absente  vice-decani  corri- 
gatur;  sin  gravius  fuerit  delictum  (si  justum 
judicabitur)  ab  iisdcm  expellatur  a  quibus  f ult 
admissus."  The  38th  statute,  De  Visitatioue  Ec- 
clesise,  by  which  the  bishop  was  appointed  visitor, 
contain^  the  following  clause  :  *'  Omniaque 
faciat  qufe  ad  visitatoris  officium  dejure  i>ertinere 
denoscuntur."  Upon  demurrer  to  the  return  : — 
Held,  first,  that  the  35th  statute  did  not  give  the 
dean  and  chapter  authority  to  act  as  visitor  of 
the  grammar  school.  Reg.  v.  EocJiester  Qlhan 
a7id  Cfuipter),  17  Q.  B.  1  ;  20  L.  J.,  Q.  B.  467  ; 
15  Jur.  920. 

Held,  secondly,  that  the  bishop  being  con- 
stituted visitor  of  the  gi*ammar  school  by  the 
38th  statute,  the  cause  of  removal  of  the  prose- 
cutor from  his  office  was  not  an  excess  of  juris- 
diction by  the  dean  and  chapter  which  could  be 
made  the  ground  of  a  mandamus.    lb. 

Held,  thirdly,  that  the  bishop  had  not  such  a 
personal  interest  in  the  cause  of  removal  of  the 
prosecutor  as  disqualified  him  from  acting  as 
visitor.    Ih. 

A  prohibition  issued  to  the  bishop  of  Chichester, 
who  claimed  a  right  to  present  by  lapse,  under 
pretence  of  his  visitatorial  authority,  to  the  office 
of  a  canon  residentiary  of  his  church,  it  being  a 
freehold  office,  and  the  right  of  election  thereto  in 
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the  dean  and  chapter.  Chichester  (^Bishop)  v. 
Harioard,  1  T.  11.  650. 

Although  a  benefioe  is  appropriated  to  a  prior, 
or  a  dean  and  chapter,  yet  the  bishop  may  visit,  to 
see  how  the  church  is  served,  and  for  contumacy 
may  proceed  to  suspension.  IlarrUmi  v.  Dublin 
iArchhiifhop\  2  Bro.  P.  C.  199. 

The  power  of  an  official  visitor  does  not  extend 
to  deprivation.  Reg.  v.  Yvrk  (^Archhishoj)),  2 
G.  &  D.  202  ;  2  Q.  B.  2  ;  6  Jur.  412. 

According  to  general  ecclesiastical  law  deans 
and  chapters  are  subject  to  the  visitation  of  the 
bishop  as  ordinary,  and  the  Church  Discipline 
Act  (3  &  4  Vict.  c.  86)  leaves  untouched  all 
power  which  the  bishop  might  previously  have 
exercised  in  his  visitations,  except  that  of  pro- 
ceeding against  individuals  by  way  of  punish- 
ment ;  and,  therefore,  in  the  absence  of  any 
direct  authority  to  the  contrary,  he  has  power,  as 
such  visitor,  to  make  orders  on  some  definite 
legal  ground,  but  not  otherwise,  with  reference 
to  any  part  of  the  structure  or  fabric  of  the 
cathedral  church.  Phillpotts  v.  JSoyd^  6  L.  R., 
1*.  C.  435  ;  44  L.  J.,  Ecc.  44 ;  32  L.  T.  73  ;  23 
W.  R.  491. 

Where  a  dean  and  chapter  of  a  cathedral  church 
had,  without  the  licence  or  consent  of  the  bishop, 
erected  at  the  east  end  of  the  choir  a  reredos  or 
sculptured  stone  screen,  containing  figures  of 
sacred  subjects  in  high  relief : — Held,  that  if 
such  erection  was  illegal  the  bishop  as  visitor  had 
power  to  order  its  removal ;  but  that  the  images 
in  question,  being  set  up  for  the  purpose  of  de- 
coration only,  and  not  being  liable  to  super- 
stitious abuse,  were  not  illegal.    Ih, 

—^  Antliority  of  Crown.] — The  visitatorial 
power  of  the  crown  does  not  remove  the  jurisdic- 
tion of  the  Court  of  Chancery,  or  prevent  it  from 
exercising  its  functions  in  respect  of  an  existing 
trust.  Dangars  v.  Jlivaz,  28  Beav.  233  ;  29  L.  J., 
Ch.  685  ;  6  Jur.,  N.  S.  854. 


What  conttitnteB  being  Visitor.] — ^Where 


may  be  remedied  by  appeal.    Kildare  (^BUhop) 
V.  Dublin  QArchhishoj)),  2  Bro.  P.  C.  179. 


Bishop's    Inhibition  daring.] — By  the 


a  founder  of  a  hospital  directed,  that  if  in  making 
up  the  accounts  of  the  w^irdens  biennially  going 
out  of  office,  any  doubt  should  arise  which  could 
not  be  decided  by  the  new  wardens,  &c.,  the 
ordinary  should  decide  it ;  and  also  gave  to  him 
the  appointment  of  a  niaster,  upon  the  default  of 
other  persons  to  appoint,  within  certain  times  ; 
and  power  to  correct  or  amove  the  master  for 
certain  causes ;  and  also  power  to  sequester  the 
profits  of  the  wardens,  &c.,  in  case  of  the  im- 
proper subtraction  of  a  certain  sum  directed  to 
be  kept  in  a  chest  for  special  purposes,  until  the 
money  was  replaced ;  and  also  gave  to  the  ordi- 
nary the  power  of  interpreting  the  statutes  in 
case  of  any  doubt ;  and  the  founder  also  dele- 
gated to  the  dean  and  chapter  of  York  pow^er  to 
remove  the  wardens,  &c.,  consenting  to  mortgage 
*>r  alienate  the  lands  of  the  charity  : — Held,  that 
none  of  the  powers  so  delegated  constituted  a 
▼isitor,  so  as  to  exclude  the  application  of  the 
powers  granted  by  43  Eliz.  c.  4 ;  and  consequently 
that  a  commission  of  charitable  uses  issued  out  of 
the  Court  of  Chancery  under  that  act  was  valid. 
Kirhby  Bavenitworth  Jlogpital^  In  rcy  8  East,  221. 

— i^—  Defect  in  Manner  of.] — ^Whcrc  an  arch- 
bishop has  a  right  to  visit  a  dean  and  chapter, 
the  manner  of  his  visitation  is  not  so  material  as 
to  lay  a  ground  for  prohibition ;  because  any 
error  or  defect  in  the  manner  of  the  visitation 


bishop's  inhibition,  during  his  visitation,  the 
jurisdiction  of  his  commissaiy  is  8ui)erseded ;  a 
party  resident  within  the  commissary's  jurisdic- 
tion may  then  be  cited  before  the  bishop's  official 
principal.  Beg.  v.  Thorogood,  3  P.  &  D.  629  ;  12 
A.  &  E.  183  ;  4  Jur.  937. 

When  Kandamns  will  Lie  to  a  Visitor.] — A 
mandamus  does  not  lie  to  a  visitor  who  has  de- 
prived a  prebendary  for  incontinency.  Bex  v. 
Chester  {Bishop),  1  Wils.  206. 

Nor  to  a  visitor,  to  exercise  his  visitatorial 
power  over  the  temporalities  of  a  cathedral 
church,  concerning  the  intermediate  profits, 
during  the  vacancy  of  a  stall.  Bex  v.  Durham 
{Bishop),  1  Burr.  567  \  2  Ld.  Ken.  296. 

A  mandamus  does  not  lie  to  a  visitor,  whero  he 
is  clearly  acting  under  a  visitatorial  authority. 
Bex  V.  Ely  {Bishop),  2  T.  R.  290,  345. 

Nor  to  a  visitor,  to  restore  a  canon,  whom  he  had 
expelled.    Bex  v.  Chester  {Bishop),  I  W.  Bl.  22. 

Nor  to  a  visitor  to  reverse  his  own  sentence.  lb. 

The  court  refused  to  grant  a  mandamus  re- 
quiring the  visitors  named  in  the  charter  of  the 
College  of  Doctors'  Commons  to  inquire  into  the 
mode  in  which  the  college  under  20  &  21  Vict.  c. 
77,  ss.  116,  117,  had  exercised  their  discretion  as 
to  the  surrender  of  their  charter,  and  the  dis- 
position of  their  property.  Zee,  Ex  parte, 
El.,  Bl.  &  El.  863 ;  28  L.  J.,  Q.  B.  114  ;  5  Jur., 
N.  S.  218. 

Bemoyal  of  Chorister.] — To  a  mandamus  to 
restore  H.  to  the  fi-eehold  office  of  chorister,  lay 
clerk  or  singing  man  of  the  cathedral  church  of 
Chester,  conferring  a  right  to  vote  for  members 
of  parliament,  to  which  he  had  been  appointed 
by  the  dean  and  chapter,  and  from  which  he  had 
been  unjustly  and  without  roasonable  cause  re- 
moved by  the  dean  and  chapter,  there  was  a 
return  stating  the  foundation  of  the  cathedral 
church,  and  some  of  the  rules,  ordinances  and 
statutes  for  the  ^vemance  of  the  same,  pro- 
viding for  the  expulsion  of  any  of  the  lay  clerks 
skilled  in  singing  at  the  discretion  of  the  dean 
and  chapter,  and  appointing  the  bishop  of  Chester 
for  the  time  being  visitor  of  the  cathedral  church, 
to  watch  and  take  special  care  that  the  statutes 
and  ordinances  were  inviolably  preserved,  and  to 
visit  the  church,  and  upon  every  one  of  the 
articles  contained  in  the  statutes,  and  upon  every 
other  article  whatever  that  concerns  the  state, 
advantage  and  honour  of  the  church,  to  interro- 
gate the  dean  and  all  other  ministers  of  the 
church  concerning  any  misdemeanors  or  crimes 
whatsoever,  and  to  punish  and  correct  the  same, 
and  execute  everything  necessary  to  the  extirj^a- 
tion  of  vice,  and  judged  lawfully  to  belong  to  the 
office  of  visitor :  —  Held,  that  the  bishop  of 
Chester,  as  ordinary  and  special  visitor,  had 
exclusive  jurisdiction  to  inquire  into  and  deter- 
mine the  legality  of  the  removal,  and  that  an 
appeal  to  the  bishop  for  that  purpose  was  the 
only  mode  by  which  the  party  removed  could 
properly  proceed.  Beg.  v.  Chester  {Dean  and 
Chapter),  15  Q.  B.  513  ;  19  L.  J.,  Q.  B.  485. 

Lioenees  to  Officiate.^  —  A  bishop  granted  a 
licence  to  a  clerk  to  officiate  as  minister  in  an 
unconsccrated   proprietary  chapel  in  a   parish 
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within  the  diocese  ;  the  licence  was  gi-anted  with 
the  consent  of  the  incumbent  of  the  parish. 
Afterwards  the  bishop  died,  and  the  incumbent 
died,  and  the  succeeding  incumbent  forbade  the 
clerk  to  minister  in  the  parish.  The  clerk  insisted 
on  his  right  to  officiate  in  the  chapel,  and  the 
succeeding  incumbent  promoted  criminal  pro- 
ceedings against  the  clerk  under  the  Church 
Discipline  Act,  and  prayed  that  he  should  be 
monished  to  abstain  from  officiating  in  the 
chapel : — Held,  that  the  licence  was  invalid  as 
against  the  promoter,  and  did  not,  under  the 
circumstances,  authorize  the  clerk  to  officiate  in 
the  chapel.  Richards  v.  Fincher,  4  L.  R.,  Ecc. 
265. 

Held,  also,  that  the  clerk  could  not  be  con- 
sidered as  a  curate,  and  was  not  entitled  to  the 
benefit  of  the  provisions  of  the  1  &  2  Vict.  c.  106, 
8.  95.    lb. 

Commisnon  as  to  Criminoiu  Clerks.] — A  bishop 
is  not,  beforc  issuing  a  commission  of  inquiry 
into  charges  against  a  clerk  in  holy  orders, 
obliged  to  hear  objections  against  the  person  who 
has  made  the  application  to  the  bishop.  Edicards, 
Ex  parte,  9  L.  R..  Ch.  138 ;  43  U  J.,  Ch.  350 ; 
29  L.  T.  711  ;  22  W.  R.  143. 

And  the  accused  is  not  entitled  to  a  prohibition 
staying  proceedings  until  the  bishop  has  decided 
a  preliminary  objection  to  the  fitness  of  the 
promoter.    lb, 

Sefaial  to  institnte  Clerio  for  Insufficiency  of 
Learning.] — Where  in  a  suit  of  duplex  querela 
the  bishop  justifies  his  refusal  to  institute  on  the 
ground  that  the  promovent  is  minus  sufficiens  in 
literature,  it  is  for  the  court  to  determine  whether 
the  standard  up  to  which  the  bishop  considers  the 
ability  of  the  promovent  ought  to  come  is  such 
a  standard  as  is  required  by  law.  Willis  v.  Oxford 
(^Biskitp),  2  P.  D.  192. 

In  the  affidavit  to  lead  the  monition  in  a  suit 
of  duplex  querela  it  was  alleged  that  the  pro- 
movent had  been  refused  institution  to  a  bene- 
fice by  the  bishop  of  the  diocese  on  the  ground  of 
insufficiency  of  learning.  On  application  on  be- 
half of  the  bishop  the  court  oixiercd  that  the  suit 
should  be  tried  not  by  act  on  petition  and 
answer,  but  by  plea  and  proof,  and  that  the 
promovent  should  bring  in  his  libel.    lb. 

The  libel  of  the  promovent  having  been  subse- 
quently brought  in,  a  responsive  plea  was  filed 
on  behalf  of  the  bishop,  alleging  m  effect  that 
the  promovent  on  applying  to  be  instituted  had 
been  examined  by  direction  of  the  bishop,  and 
that  the  i*esult  of  the  examination  had  eonscien- 
tiously  satisfied  the  bishop  that  the  promovent 
was  non  idoueus  and  minus  sufficiens  in  litera- 
tura.  Thereupon  the  promovent  applied  to  the 
court  to  reject  the  responsive  plea.  The  court 
directed  that  the  plea  should  be  amended,  and 
that  there  should  be  on  the  face  of  the  amended 
plea  such  a  statement  of  the  groimds  on  which 
institution  was  refused  as  would  enable  the  court, 
assuming  the  facts  to  be  true,  to  decide  upon  the 
validity  of  the  objection  taken  to  the  promovent, 
and  would  enable  the  promovent  to  talce  issue  on 
the  truth  of  such  facts.    lb. 

Examination  by  and  Letters  Commendatory.] 

— The  space  of  twenty-eight  days  specified  in  the 
95th  canon,  for  a  bishop  to  inquire  into  the  suffi- 
ciency and  qualities  of  every  minister  after  he  hath 
been  presented  unto  him  to  be  institut^xl  into  any 


benefice,  is  not  an  absolute  limitation  rendering 
an  examination  after  that  period  void.  A  bishop 
is  entitled  to  a  reasonable  time  for  such  examina- 
tion. The  canon  is  directory  ;  there  are  no  pro- 
hibitory words  to  confine  a  bishop  to  the  space  of 
twenty-eight  days.  Gorham  v.  ExeUr  (^Bishop}, 
2  Rob.  Ec.  Rep.  1  ;  13  Jur.  238. 

A  clerk  who  has  held  preferment  in  one  bishop- 
ric is  not,  on  being  presented  to  a  living  in 
another  bishopric,  bound,  as  a  condition  prece- 
dent to  his  examination  on  the  question  of  fitness, 
to  produce  letters  testimonial  and  commendatory 
from  his  former  bishop.  Exeter  (^Bisliop)  v.  Mar- 
shall, 3  L.  R.,  H.  L.  17  ;  37  L.  J.,  C.  P.  331 ;  18 
L.  T.  376. 

The  right  of  a  patron  to  present  to  a  benefice 
is  a  legal  right,  subject  in  its  exercise  to  the 
bishop's  right  to  examine  into  the  fitness  of  the 
presentee  and  to  reject  him  for  sufficient  ground. 
lb. 

Committing  Waste  on  See.] — The  court  has  no 
power  to  issue  an  original  writ  of  prohibidon  to 
restrain  a  bishop  from  committing  waste  in  the 
possessions  of  his  see,  at  least  at  the  suit  of 
an  uninterested  person.  Jefferson  v.  Durham 
iBiskojp),  1  B.  &  P.  105. 

2.  ArchdeAcons. 

Visitation  of.  ] — For  three  centuries  the  prac- 
tice of  the  archdeacons  had  been,  in  order  to 
avoid  expense,  instead  of  visiting  each  parish  in 
the  archdeaconry  separately,  to  divide  the  arch- 
deaconry into  districts,  and  to  hold  the  visitation 
for  all  the  parishes  of  that  district  at  some  one 
parish  church  within  the  district ;  a  visitation  so 
held  is  not  open  to  objection  in  a  temporal  court. 
Shenhard  v.  Payne,  12  C.  B.,  N.  S.  414  :  31  L.  J., 
C.  P.  297  ;  9  Jur.,  N.  S.  354  ;  6  L.  T.  716. 

By  immemorial  custom,  churchwardens  may  be 
bound  to  pay  visitation  fees  to  the  registrai^  of 
the  archdeacon.  S.  (?.,  affirmed  on  appeal,  16 
C.  B.,  N.  S.  132  ;  33  L.  J.,  C.  P.  158 ;  10  Jur.. 
N.  S.  540  ;  10  L.  T.  193  ;  12  W.  R.  681— Ex.  Ch. 


Visitation  Fees.]— The  liability  of  church- 


wardens  to  pay  the  fee  of  the  registrar  to  an 
archdeacon  is  not  personal,  but  is  contingent 
upon  the  possession  of  funds  out  of  which  the 
fees  may  be  legally  paid ;  and,  therefore,  when 
they  have  no  funds  in  their  hands  for  the  repairs 
of  the  church,  or  for  any  other  expense  incident 
to  their  office,  except  by  voluntary  subscriptions, 
and  are  without  the  means  of  obtaining  funds, 
they  are  not  liable  to  pay  the  fee  of  the  registrar 
due  upon  a  visitation  of  the  archdeacon.  Veley 
V.  Perftcee,  5  L.  R.,  Q.  B.  573 ;  39  L.  J.,  Q.  B. 
195  ;  22  L.  T.  713  ;  18  W.  R.  1024. 

3.  Canons  and  Canoneies. 

Bights  of  Canons.]— A  statute  made  in  1663 
by  the  bishop,  with  the  consent  of  the  chapter  of 
Exeter,  conferring  upon  every  canon  residentiaiy 
who  should  cease  to  be  such  by  promotion  to  a 
higher  degree  and  dignity  in  the  Church  of  Eng- 
land  (unless  by  voluntary  resignation)  the  right 
of  receiving  to  his  own  use  the  whole  profits  and 
advantages  of  the  canonry  for  the  following  year, 
supposing  such  a  statute  to  be  valid,  is  at  all 
events  contrary  to  the  policy  of  the  ecclesiastical 
establishment,  and  to  be  construed  strictly ;  there- 
fore, where  the  defendant,  who  was  dean  and 
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a  canon  of  that  chapter,  resigned  the  same,  in 
OTtler  to  obtain  promotion  to  another  deanery, 
to  which  he  was  shortly  afterwards  promoted  : — 
Held,  that  he  was  not  within  the  statute,  not 
having  ceased  to  be  a  member  of  the  former 
charch  by  promotion  to  the  latter,  but  having 
ceased  to  be  so  before  his  promotion  ;  and  besides, 
his  resignation  having  been  voluntary,  he  was 
expressly  excluded  by  the  terms  of  the  exception  ; 
and  a  promotion  from  one  deanery  to  another 
seems  not  a  promotion  to  a' higher  degree.  The 
admission  of  the  plaintiff  as  canon  into  plenum 
jus.  although  not  made  until  a  year  after  his  first 
admission,  related  back  to  the  time  when  his  title 
to  the  profits  accrued,  so  as  to  enable  him  to 
maintain  an  action  for  them.  Oamett\.  Givrdon, 
1  M.  &  S.  205. 

^eetment.] — An  ejectment  will  not  lie  for  a 
canonry  as  such.  Don  d.  Butcher  v.  ^ftugrave, 
1  Scott,  N.  R.  451  ;  1  M.  &  G.  625. 

Grant  of  Canonry  at  Becnrity.] — A  canon  of 
Windsor  granted  the  canonry  and  the  profits,  to 
aecure  a  sum  of  money.  So  far  as  it  ap{)earcd, 
the  estates  were  vested  in  the  corporation,  and 
the  canon  was  entitled  to  an  aliquot  share  of  the 
profits.  There  was  no  cure  of  souls,  and  the  only 
duties  were  residence  within  the  castle,  and  at- 
tendance in  the  chapel  twentj'-one  days  a  year : 
— Held,  that  the  security  was  valid.  Grenfell  v. 
Windsor  (^Deatt  and  Canonn),  2  Beav.  544. 

SnpproflMd  Canonries — ^Rights  of  Eoclesias- 
tieal  CommiflsionerB.  ] — The  ecclesiastical  commis- 
sioners are  entitled  to  no  greater  ri&rhts  in  the 
Bnppressed  canonries,  under  3  &  4  Vict.  c.  113. 
than  the  former  canons  were,  and  are  subject  to 
the  same  ti-usts.  AttrGen,  v.  Windsor  {Dean 
and  Canons),  24  Beav.  679  ;  4  Jur.,  N.  S.  818. 

Bights  of  Crown  to  Boeommend.  ] — The  deanery 
of  Exeter  was  founded  in  the  reign  of  Henry  the 
Tliird  by  the  chapter,  with  the  consent  of  the 
bishop,  who  endowed  it.  By  the  charter  of 
foundation  the  dean  was  to  be  elected  by  the 
chapter  from  among  the  prebendaries,  subject  to 
confirmation  by  the  bi^op.  There  were  then 
twenty-four  prebends,  all  in  the  bishop*s  gift. 
Afterwards  the  chapter  was  divided  into  nine 
canons  residentiary  and  fifteen  prebendaries,  the 
canons  residentiary  being  upon  vacancies  elected 
from  the  prebendaries.  After  this  the  practice 
was,  that  the  bishop  issued  a  licence  to  the 
chapter  to  elect  a  canon,  who  in  practice  was 
always  a  canon  residentiary,  for  dean,  and  the 
chapter  electod  accordingly;  and  the  party 
elected  was  then  presented  to  the  bishop,  who  con- 
firmed the  election,  and  the  party  then  took  the 
oath  of  canonical  obedience  to  the  bishop,  who 
sent  his  mandate  to  the  chapter  to  install  him, 
which  they  did.  About  the  middle  of  the  six- 
teenth century  the  crown  began  to  recommend 
the  party  to  be  elected.  This  practice  prevailed 
from  168l7to  1840,  which  comprehended  fifteen 
elections,  and  the  appoint  mcnts  during  that  period 
were  by  royal  patent,  describing  the  deanery  as 
a  donative  in  the  crown,  granting  it  to  the  party, 
and  commanding  the  chapter  to  admit  him. 
Whenever  the  party  named  by  the  crown  was 
not  one  of  the  chapter,  the  bishop  collated  him 
to  the  prebend  of  the  late  dean,  and  the  chapter 
elected  him  a  canon  residentiary,  and  the  other 
forms  of  the  election,  commencing   with  the 


bishop's  licence,  were  pursued.  In  1839,  the 
deanery  being  vacant,  the  Queen  recommended 
one  of  the  prebendaries,  requiring  and  com- 
manding the  chapter  to  elect  him.  The  chapter 
having  elected  another,  a  canon  i*esidentiary,  with 
all  the  usual  foi-ms  in  other  resiKjcts,  who  was  in- 
stalled and  acted,  a  mandamus  was  applied  for, 
commanding  the  chapter  to  admit  and  elect  the 
party  named  by  the  crown,  and,  if  necessary  for 
that  purpose,  to  elect,  collate  and  admit  him  to 
be  a  canon  residentiary.  Mandamus  refused,  be- 
cause, first,  the  crown  had  not  the  right  to  enforce 
the  recommendation  either  by  the  general  law  or 
bv  the  particular  foundation.  Seg.  v.  Exeter 
(Cltaptrr,  ^t.),  12  A.  &  E.  512 ;  4  Jur.  674  ;  4 
P.  &  1).  252.  See  Clarke  v.  ^rvvi  {DUhojO,  2 
Str.  1082. 

And,  secondly,  if  the  crown  hatl  the  right  to 
present  absolutely,  or  to  nominate  a  person  to  be 
presented  by  the  chapter  to  the  bishop  for  in- 
stitution, which,  however,  did  not  appear  to  be 
the  fact,  the  proper  remedy  was  by  quare  im- 
pedit.    2b, 

Cloie  Chapter.]— By  3  &  4  Vict.  c.  113,  s.  25, 
in  the  cathedral  church  of  York,  as  soon  as  a 
vacancy  shall  occur  in  the  deanery,  and  in  the 
cathedral  churches  of  Chichester,  Exeter,  Here- 
ford, Salisbuiy,  and  Wells,  so  soon  as  every  per- 
son who  was  a  member  of  the  respective  chapters 
of  such  churches  at  the  passing  of  this  act  shall 
cease  to  be  such  member,  all  the  canonries  shall 
be  in  the  direct  patronage  of  the  archbishop  of 
York  and  of  the  bishops  of  the  respective  sees, 
who  shall  upon  the  vacancy  of  any  canonry  col- 
late thereto  a  spiritual  pereon,  who  shall  there- 
upon be  entitled  to  installation  as  a  canon  of 
such  church.  In  the  cathedral  church  of  Here- 
ford the  capitular  body  consisted  at  the  time  of 
the  passing  of  the  act  of  a  dean  and  five  residen- 
tiary canons,  called  the  "close  chapter,"  and 
twenty-two  non-residentiary  canons,  making  up 
the  general  chapter.  One  of  the  officers  in  the 
body  was  the  praelector,  who  by  customary  right 
on  a  vacancy  succeeded  to  one  of  the  residen- 
tiary canonries,  and  a  new  praelector  was  ap- 
pointed out  of  the  non-residentiary  canons  by 
the  close  chapter.  The  non-residentiary  canons 
were  appointed  by  the  bishop.  At  York  the 
dean  alone  appointed  the  residentiary  canons 
from  out  of  the  nou-residcntiaries.  Since  the 
passing  of  the  act  a  prselector  had  been  appointed 
at  Hereford  ;  and  the  last  of  those  persons  who 
were  members  of  the  close  chapter  at  the  passing 
of  the  statute  having  afterwards  died,  the  bishop 
claimed  to  apjwint  directly  to  the  vacant  canonry 
residentiary.  The  prselector  claimed  to  succeed 
to  the  vacancy  on  the  ground  that  several  who 
were  members  of  the  general  chapter  at  the 
passing  of  the  act  were  still  members : — Held, 
that  '•  chapter  "  meant  the  "  close  chapter  ;  "  for 
that  it  was  the  intention  of  the  statute  to  pre- 
serve the  vested  rights  of  patronage  alone,  with- 
out any  rcgaixl  to  the  rights  of  the  body  out  of 
which  the  selection  was  to  be  made  :  and  the 
residentiary  canonries  therefore  were  in  the  direct 
patronage  of  the  bishop.  H^g,  v.  Hereford 
{Dean  and  Chaptn'\  5  L.  R.,  Q.  B.  196  ;  39  L. 
J.,  Q.  B.  97  ;  22  L.  T.  295  ;  18  W.  R.  666. 

Bight  to  Vote,! — ^When  a  canon  occupies  a 
house  in  right  of  his  canonry,  the  presumption 
is  that  he  does  so  in  his  separate  capacity  as  a 
cor^wratiou  sole,  and  not  as  a  mode  of  enjoyment 
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with  their  appuiixinanccs,  which  hacl  always 
been  appropriated  to  the  several  use  and  resi- 
dence of  the  four  yicars  ;  and  by  ancient  custom, 
upon  every  vacancy,  the  vicars,  according  to 
seniority,  made  their  option  of  taking  in  severalty 
any  one  of  such  vicarial  houses,  with  the  appur- 
tenances ;  of  whicli  option  an  entry  was  made  in 
the  corporation  act  book,  and  signed  by  the 
vicars  : — Held,  that  a  new  vicar  having  made  an 
option,  which  was  entered  in  the  act  book  and 
signed  by  all,  to  take  one  of  the  vicarial  houses 
with  certain  appuitenances,  then  in  the  posses- 
sion of  S.,  which  were  not  all  the  appurtenances 
formeriy  annexed  to,  and  enjoyed  with  the  same 
house  by  his  predecessors  therein,  could  not 
maintain  an  ejectment  for  the  other  appurten- 
ances, such  as  part  of  the  ancient  garden  which 
had  been  leased  of  by  the  corjioration  before  his 
appointment ;  for  supposing  him  entitled  to 
make  an  option  of  the  entire  premises,  and  to 
have  entered  it  in  the  act  book,  as  against  the 
corporation,  yet  no  such  option  having  been 
made  and  entered  in  the  act  book,  according  to 
the  custom,  he  had  no  separate  legal  title  to  the 
premises  in  question,  on  which  he  could  maintain 
an  ejectment.  Goodtitlv  d.  Jlillrr  v.  Wilson, 
11  East,  334. 


by  the  corporation  agg^gate  of  the  dean  and 
chapter,  of  which  he  is  a  member,  and  that 
therefore  his  interest  in  such  house  is  suffi- 
cient to  entitle  him  to  a  borough  vote.  Ford  v. 
Harington,  5  L.  R.,  C.  P.  282  ;  39  L.  J.,  0.  P. 
107  ;  21  L.  T.  609;  18  W.  R.  289;  1  Hopw. 
&  C.  331. 

4.  Pbebendaries. 

A  prebend  being  an  ecclesiastical  benefice,  and 
not  a  mere  office,  the  crown  may  alienate  it,  or 
annex  it  to  an  archdeaconry,  the  archdeacon 
being  a  corporation  sole,  and  also  a  spiritual 
pei"Son  capable  of  discharging  all  the  duties  and 
exercising  all  the  functions  belonging  to  a  pre- 
bend ;  but  an  annexation  once  made  cannot  be 
severed.    I{4'x  v.  Baijlexj^  1  B.  &  Ad.  761. 

The  non-residentiaiy  prebendaries  of  the  Ca- 
thedral Church  of  St.  Paul  are  entitled  to  vote 
at  a  meeting  of  the  chapter  on  the  occasion  of  an 
election  of  a  proctor  to  represent  the  chapter  in 
Convocation,  such  right  being  reserved  by  3  &  4 
Vict.  c.  113.  Randolph  v.  Milmati,  4  L.  R.,  C. 
P.  107  ;  38  L.  J.,  C.  P.  81  ;  17  \V.  R.  262— 
Ex.  Ch. 

A  prebend  is  a  benefice  within  43  Geo.  3,  c.  84. 
Cathcart  v.  Hardy,  2  M.  &  S.  534  ;  5  Taunt.  2. 


o.  Lay  Rectors. 

The  doctrine  that  the  possession  of  the  church 
is  in  the  minister  and  churchwardens,  and  no 
person  has  a  right  to  enter  it  when  it  is  not  open 
for  divine  service,  except  with  their  permission, 
and  under  their  authority,  holds  as  well  in  the 
tem{)oral  as  in  the  ecclesiastical  courts.  Griffin 
V.  DMton,  6  B.  &  S.  930  ;  33  L.  J.,  Q.  B.  181  ; 
9  L.  T.  814  ;  12  W.  R.  441— Ex.  Ch. 

In  a  parish  where  there  is  both  a  lay  rector 
and  a  vicar,  the  rector  has  no  right  to  prevent 
the  vicar  having  access  to  any  part  of  the  parish 
church  by  any  of  its  doors.    Ih. 

6.   ViCABS  CHOBAL. 

Bights  of.]— A  vicar  choral  of  St.  PauPs 
Cathedral  is  not  entitled  during  his  year  of  pro- 
bation to  share  in  a  fine  paid  on  the'  renewal  of 
a  lease  by  the  dean  and  chapter  and  vicars 
choral  of  an  estate  which  is  one  of  the  sources 
of  the  emoluments  enjoyed  by  such  vicars 
choral.    Sluyubridge  v.  Clarity  12  C.  B.  335. 

liability  of.] — ^A  vicar  choral  of  a  cathedral 
church  is  a  corporation  sole,  and  therefore  liable 
to  an  action  for  dilapidation  of  the  house  which 
he  held  as  vicar  choral,  at  the  suit  of  his  suc- 
cessor. Gleaven  v.  Parfitt,  7  C.  B.,  N.  S.  838  ; 
29  L.  J.,  C.  P.  216  ;  6  Jur.,  N.  S.  805. 

Aeoepting  Benefice  with  Cnre  of  Soiili.] — 

The  office  of  vicar  choral  is  not  attended  with  a 
cure  of  souls  ;  and  a  vicar  choral,  by  accepting  a 
benefice  with  cure  of  souls,  does  not  thereby 
hold  benefices  in  plurality,  and  such  office  of 
vicar  choral  is  not  thereby  vacated  within  13  & 
14  Vict.  c.  98  (Irish).  S/iaw  v.  Wood,  6  Ir.  C. 
L.  R.  166. 

Choice  of  Vicarial  House.] — Where  a  pre- 
scriptive ecclesiastical  corporation  of  vicars 
choral  of  the  cathedral  of  Chichester  had,  besides 
other  estates  in  common,  four  vicarial  houses, 


7.  Curates  and  Lecturers. 
a.  Appointment  of  and  Licenain^. 

Curates — Who  are.] — A  sjuritual  person,  who, 
in  virtue  of  his  office  of  chaplain  of  a  college, 
held  a  curacy  with  a  dwelling  attached  to  it,  and 
ceasing  to  hold  that  office,  retained  possession  of 
the  dwelling,  was  not  a  curate  within  57  Geo.  3, 
c.  99,  s.  67,  and  might  be  ejected  by  a  notice  to 
quit  forthwith  ;  and  he  was  not  entitled  to  tlie 
three  months'  notice  required  to  be  given  by 
that  statute,  with  the  consent  of  the  bishop. 
Goodtitle  d.  Trinity  CUlege  v.  Lai\  2  D.  &  R. 
718. 

Bight  to  Appoint.] — .Semble,  an  eccle- 
siastical custom  (which  is  not  immemorial)  will 
not,  though  acted  on  for  a  long  time,  deprive  a 
rector  of  his  common-law  right  to  appoint  his 
curate.  Arnold  v.  Bath  {Bishop),  5  Bing.  316  ; 
2  M.  &  P.  650. 

An  allegation  of  a  custom  for  parishioners  to 
elect  a  curate,  is  not  supix)i-ted  by  proof  of  such 
a  custom  confined  to  parishioners  paying  church- 
rates.    Ih, 

Licensing  of.] — Where  a  licensed  min- 
ister, appointed  by  the  trustees  of  a  chapel,  had 
been  restrained  &om  preaching  by  a  decree  of 
the  Ecclesiastical  Court,  upon  the  ground  that 
the  chapel  had  not  been  endowed  according  to  1 
&  2  "Will.  4,  c.  38,  whereupon  the  incumbent  of 
the  parish  appointed  a  minister,  but  the  bishop 
refused  to  license  him,  the  court  granted  a  man- 
damus, requiring  the  bishop  to  license  the  min- 
ister so  appointed  by  the  incumbent.  Beg,  v. 
Limdvn  QBishop'),  1  W.,  "W.  &  H.  151. 

Where  a  mandamus  to  the  ordinary,  to  license 
a  curate,  only  stated  that  he  had  been  duly 
nominated  and  appointed  by  the  inhabitants  of 
a  township  to  he  curate  of  the  church  of  P., 
without  stating  either  the  consent  of  the  rector, 
or  any  endowment  or  custom  for  the  inhabitants 
to  make  such  nomination  and  appointment,  the 
court  quashed  the  writ,  upon  the  ground  that  the 
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writ  should  have  stated  those  facts  which  are 
neoessary  to  shew  that  the  party  applying  for  it 
is  entitled  to  the  relief  prayed.  J&x  v.  Oxford 
CBhhojt^  7  East,  345  ;  3  Smith,  341. 

When   Vicar    Snspended.]— A  licensed 


cuzatc,  daring  the  suspension  of  the  vicar,  has 
the  privilege  of  appointing  the  parish  clerk,  if 
the  office  becomes  vacant  during  the  suspension. 
Pinder  v.  Barr,  4  El.  &  Bl.  105  ;  2  C.  L.  R.  1613  ; 
24  L.  J.,  Q.  B.  30  ;  1  Jur.,  N.  S.  205. 


Seqnisition  of  Bishop  to  compel  Vicar 


to  Appoint.] — ^A  bishop  issued  a  requisition  under 
57  Geo.  3,  c.  99,  s.  50,  requiring  a  vicar  to  nomi- 
nate a  curate  with  a  stipend,  on  the  ground  that 
it  appeared  to  the  bishop,  of  his  own  knowledge, 
that  the  ecclesiastical  duties  of  the  vicarage  and 
parish  church  were  inadequately  i)erfonned,  by 
reason  of  the  vicar's  negligence.  The  vicar  ap- 
pointed no  curate,  and  did  not  appeal  to  the 
archbishop.  The  bishop,  after  three  months, 
licensed  A.,  clerk,  as  curate,  with  a  stipend.  The 
vicar  refused  to  allow  A.  to  officiate,  upon  which 
the  bishop  issued  a  mandate  or  summons  to  shew 
cause  why  the  vicar  should  not  pay  the  stipend 
due,  and  ultimately  proceeded  to  sequestration  : 
— Held,  that  the  requisition,  upon  which  the 
whole  of  the  proceedings  were  founded,  was  in 
the  nature  of  a  judgment,  and  void,  as  the  party 
had  had  no  opportunity  of  being  heard.  Ca2}el 
V.  Child,  2  C.  &  J.  558  ;  2  Tyr.  689. 


Legal    Semediei    of — Mandamus.] — ^A 


mandamus  is  the  proper  remedy  to  I'estore  a 
curate  to  his  chapel.  Ilex  v.  Barker,  1  W.  Bl, 
300  ;  3  Burr.  1265. 

So  to  restore  a  curate  to  a  chapel,  being  a 
donative,  endowed  with  lands.  Ilex  v.  Blower^ 
2  Burr.  1043. 

But  not  to  compel  a  dean  to  license  a  second 
curate.    Anon,^  2  Chit.  253. 

Or  a  bishop  to  license  a  curate  of  an  augmented 
curacy,  where  there  was  a  cross-nomination,  be- 
cause the  party  has  anotherspecific  legal  remedy 
by  quare  impedit.  Rex  v.  Chester  (^BhhojA, 
1  T.  R.  396. 

Perpetnal    Curates.]  —  The    perpetual 

curate  of  a  benefice  has  a  right  to  the  possession 
of  the  church  and  the  churchyard  so  far  as  is 
necessary  for  the  performance  of  his  sacred 
functions,  but  no  farther,  and  therefore  has  no  ! 
right  to  prevent  the  lay  rector  or  the  persons 
claiming  under  him  from  depasturing  by  sheep 
the  grass  in  the  churchyard  ;  and  the  law  in  this 
respect  is  not  afEected  by  1  Geo.  1,  st.  2,  c.  10. 
Chvenslade  v.  Darby,  3  L.  R.,  Q.  B.  421  ;  37  L. 
J.,  Q.  B.  137  ;  18  L.  Ta63  ;  16  W.  R.  898  ;  9  B. 
&  S.  428. 


Seroldng  Lioence.] — Upon  an  appeal  to 


The*consent  of  the  incumbent  to  a  licence  to  a 
clergyman  to  officiate  in  a  proprietary  chapel  or 
in  an  unconsecrated  building  in  the  parish  is 
revocable  at  the  will  of  his  successor,  and 
when  revoked  the  licence  ceases,  llicharda 
V.  F'owher,  4  L.  R.,  Ecc.  107  j  43  L.  J.,  Ecc. 
107. 


Action  by  Vicar.  ] — A  suit  promoted  by  the 

vicar  of  the  parish  against  a  clerk  for  officiating 
without  leave  in  a  chapel  in  such  parish  can  only 
be  carried  on  in  the  mode  pi^escribed  by  the 
Church  Discipline  Act  (3  &  4  Vict.  c.  86),  s.  23. 
lb. 

Letters  of  request  signed  by  the  chancellor  of 
the  diocese  calling  upon  the  judge  of  the  Arches 
Court  to  entertain  such  a  suit  held  to  be  invalid. 
lb. 

Lecturers — Licence  to  Preach.] — The  court 
will  not  grant  a  licence  to  a  clergyman  to  preach 
as  lecturer  of  a  parish.  Bex  v.  Loiidmi  QBUhop), 
1  Wils.  11  ;  2Str.  1192. 

So  the  court  will  refuse  to  grant  a  mandamus 
to  a  bishop  to  license  a  lecturer  without  the 
consent  of  the  rector,  where  such  lecturer  is  sup- 
ported by  voluntary  contributions,  unless  an 
immemorial  custom  to  elect  without  such  con- 
sent is  shewn.  Hex  v.  London  (^BisJu)^'),  1  T.  R. 
331. 


Fitness  of.] — Where  no  immemorial  cus- 


^e  archbishop  under  1  &  2  Vict.  c.  106,  s.  98, 
against  the  revocation  by  the  bishop  of  a  curate's 
licence,  the  curate  has  a  right  to  be  heard  if  he 
wishes  for  a  hearing.  Beg.  v.  Canterbury  (^Arch^ 
biMhap),  1  Bl.  &  El.  545  ;  28  L.  J.,  Q.  B.  154  ;  5 
Jur.,  N.  S.  958. 

But  no  appeal  lies  to  the  privy  council  from  a  j 
decision  of  the  Archbishop  of  Canterbury,  con- ; 
firming  the  revocation  of  the  licence  of  a  stipen-  j 
diary  curate.  Poole  v.  London  QBfshop),  14 
Mooie,  P.  C.  C.  262  ;  7  Jur.,  N.  S.  347  ;  4  L.  T.  t, 
224  ;  7  W.  R.  485. 


torn  appeared  to  appoint  a  lecturer  in  a  parish 
church,  and,  on  the  contrary,  it  appeared  that 
the  lectureship  was  founded  in  1658,  when  the 
episcopal  constitution  was  suspended,  and  con- 
sequently there  could  not  be  the  joint  assent  of 
the  bishop,  the  rector  and  the  vicar  to  the  en- 
dowment ;  a  mandamus  to  the  bishop  to  license 
a  lecturer,  without  the  assent  of  the  vicar,  was 
denied ;  though  it  appeared  that  the  lectureship 
was  originally  endowed  by  the  rector,  with  an 
annual  stipend  payable  out  of  the  impropriate 
I'ectory,  and  that  several  lecturers  had  from  time 
to  time  been  accepted  by  the  bishop  and  vicai'S 
for  the  time  being.  Bex  v.  Exeter  QBUhoj)),  2 
East,  462. 

The  court  discharged  a  rule  for  a  mandamus  to 
the  bishop  of  London,  to  license  a  clerk  chosen 
by  the  inhabitants  of  St.  Bartholomew,  Exchange, 
London,  to  an  endowed  lectureship  in  the  parish 
church  there,  upon  affidavit  made  by  the  bishop, 
that  the  party  elected  had  been  admitted  before 
him,  with  a  view  to  his  being  '*  approved  and 
licensed  ;"  (which  are  the  words  of  the  13  &  14 
Car.  2,  c.  4,  s.  19,  imposing  that  function  upon 
the  archbishop  or  bishop  before  any  lecturer  may 
lawfully  preach)  ;  and  that  he  had  made  diligent 
inquiry  concerning  his  conduct  and  ministry,  and 
being  convinced  from  such  inquiry  that  he  was 
not  a  fit  person  to  be  allowed  to  lecture,  had 
conscientiously  determined,  after  having  heard 
him,  that  he  could  not  approve  or  licence  him. 
And  the  rule  which  included  the  archbishop  of 
Canterbury,  as  well  as  the  bishop,  in  the  alterna- 
tive, was  also  discharged  as  against  the  former 
(against  whom  it  was  not  pressed),  though  it  was 
considered  to  be  equally  open  to  the  party  to  make 
a  substantive  application  against  the  archbishop, 
if  he  declined  to  inquire  as  to  his  fitness,  with  a 
view  to  approve  or  disapprove  of  him  as  a  fit 
person  to  be  licensed.  Bex  v.  Canterbury 
QArehbigJioj)^  and  London  (^Bishop),  15  East, 
117. 
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The  13  &  14  Car.  2,  c.  4,  s.  19,  having  enacted 
that  no  person  shall  be  allowed  to  preach  as  a  lec- 
turer, in  any  church,  &c.,  **  unless  he  be  firat  ap- 
proved and  thereunto  licensed  by  the  archbishop 
of  the  province,  or  bishop  of  the  diocese,"  the  court 
will  not  entertain  a  motion  for  a  mandamus  to  the 
bishop  to  license  a  lecturer  appointed  by  the  parish 
upon  the  previous  refusal  of  the  bishop  to  do  so, 
upon  the  alleged  ground  of  unfitness  in  the  party 
elected,  unless  it  is  shewn  that  the  like  appli- 
cation had  also  been  made  to  the  archbishop,  and 
rejected  by  him.  Mrj^  y,  London  (BUhopX  13 
East,  419.  ^  ^-^ 


Certifioate  of  Kector.]— A  mandamus  to 


the  rector  to  certify  to  the  bishop  the  election 
of  a  lecturer  was  refused,  there  being  no  im- 
memorial custom  for  the  lecturer  to  use  the 
pulpit  without  the  rector's  consent,  and  the  lec- 
turer being  paid  out  of  the  poor-rates.  Rex  v. 
I'^eld,  4  T.  R.  125. 

Sights  of  Trustees  of  a  Lecture.]— Trus- 
tees of  a  lecture,  to  be  preached  at  a  convenient 
hour,  may  appoint  any  hour  they  please,  and 
vary  their  appointment.  Hex  v.  Bathtirgt,  1  W. 
Bl.  210.  ' 


b.  Stipend. 

Contract  as  to.]— A  certificate  by  a  rector  to 
the  bishop,  appointing  a  person  curate  of  his 
church,  and  promising  him  to  allow  him  a 
salary  until  preferred,  is  no  contract  with  the 
bishop,  but  merely  information  to  him  of  a 
matter  of  fact ;  the  contract  is  with  the  curate. 
Martyn  v.  Jlind,  Cowi).  "^^^ ;  1  Doug.  142. 

Eight  to  Eeoover.]— The  28  Hen.  8,  c.  11,  ss. 
T>,  10.  IS  not  repealed  by  1  &  2  Vict.  c.  106. 
Baktm  v.  Seaman,  or  Searman,  9  M.  &  W.  777  ; 
6  Jur.  783. 

Therefore,  where,  in  an  action  against  an  in- 
cumbent of  a  li  viug,  by  a  curate,  to  recover  com- 
pensation for  having  discharged  the  parochial 
duty  during  the  vacancy,  the  declaration  stated, 
that  the  plaintiff  during  the  vacancy  duly  served 
and  kept  the  cure,  at  the  request  of  the  special 
sequesti-ators  thereof,  appointed  by  the  bishop  of 
the  diocese :— Held,  that  he  was  entitled  to  re- 
cover,   lb. 

Semble,  that  the  want  of  the  licence  required 
by  the  36th  and  48th  canons  of  1603  will  not 
oust  a  clergyman,  entitled  to  sue  in  a  court  of 
common  law,  of  his  right  of  action.     Ih. 

Such  licence  is  only  necessary  in  case  of  a  per- 
manent cure,  and  not  for  a  clergyman  who  offi- 
ciates for  an  occasion  at  the  request  of  a  seques- 
trator.    Ih.  ^ 

A  curate  cannot  have  the  benefit  of  a  proceed- 
ing by  monition  for  the  recovery  of  a  salary  as- 
signed  by  the  bishop  without  the  consent  of  the 
incumbent,  the  incumbent  being  resident  on  his 
benefice,  and  discharging  the  duties  generally, 
but  desirous  of  the  assistance  of  a  curate.  Uix 
V.  Peterborough  (BWiojO,  4  D.  &  R.  720 ;  8  B.  & 

After  Preferment  of  Rector.]— If  a  rector 

gives  a  pei-son  a  title  to  the  bishop,  by  which  he 
appoints  him  curate  of  his  church,  and  under- 
takes to  continue  him  and  pay  him  a  salary  till 
he  is  otherwise  provided  with  some  ecclesiastical* 
preferment,  or  for  fault  by  him  committed,  or  he 


is  lawfull}'^  removed,  he  cannot  remove  him 
without  cause,  while  he  continues  rector  of  that 
parish,  and  during  that  time  the  curate  may  re- 
cover the  salary  in  an  action  ;  but  if  the  rector  is 
bona  fide  preferred  to  another  living,  the  obliga- 
tion ceases.    lb. 

Of  Seader.] — A  readership  is  not  an  eccle- 
siastical preferment  within  the  meaning  of  such 
a  title.    lb. 

Issue  of  Sequestration— Eifeot  of.]— A  moni- 
tion  was  issued,  under  1  &  2  Vict  c.  106,  s.  83, 
by  a  bishop,  which  recited  that  a  complaint  had 
been  made  by  the  curate  that  arrears  of  stipend 
were  due  to  him,  which  A.  had  wilfully  neg- 
lected and  refused  to  pay,  and  that  A.  and  the 
curate  having  appeared  before  him,  the  bishop 
heard  summarily  the  differences,  and  that  the 
complaint  was  duly  proved  before  him,  and  that 
he  adjudged  the  same  to  be  true  ;  it  then  admo- 
nished and  required  A.  to  pay  the  arrears.  De- 
fault being  made  in  payment,  the  sequestration 
issued,  under  which  the  fniits  of  the  benefice 
were  seized  to  satisfy  the  arrears  of  the  stipend  : 
— Held,  that  A.  could  not,  after  the  sequestra- 
tion issued,  object  that  he  had  not  been  guilty  of 
a  refusal  to  pay  the  stipend,  or  that  he  had  no 
notice  of  the  curate  being  appointed  by  the 
bishop.  Daniel  v.  Morton^  16  Q.  B.  198  ;  20  L. 
J.,  Q.  B.  98  ;  15  Jur.  099. 


How  Beoovered.]— The  57  Geo.  3,  c.  99,  s.  53 

(1  &  2  Vict.  c.  lOG,  s.  83,  similar),  enacts,  that 
any  difference  arising  between  any  rector  and 
his  curate,  touching  the  stipend  or  allowance 
appointed  to  such  curate  under  the  provisions  of 
the  act,  or  the  payment  of  arrears  thereof,  shall 
be  summarily  determined  by  the  bishop  ;  and  by 
s.  74,  no  other  jurisdiction,  except  that  of  the 
bishop,  shall  be  exercised  in  any  case  where 
jurisdiction  is  given  him  by  that  act : — Held, 
in  an  action  by  a  curate  against  his  rector 
for  arrears  of  salary,  first,  that  these  provisions 
of  the  statute  were  properly  pleaded  in  bar,  and 
not  to  the  jurisdiction,  WeH  v.  Turner,  1  N.  & 
r.  612  ;  3  A.  &  E.  614. 

Held,  secondly,  that  it  was  not  necessary  to 
state  in  the  plea  the  nature  of  the  differences 
which  arose.    lb. 


8.  Chaplains  to  Unions. 

The  poor-law  board  may  order  the  dismissal  of 
the  chaplain  of  a  union.  Molineux,  JSjp  parte. 
7L.  T.  599  ;11  W.  R.  233. 

A.  was  appointed  chaplain  to  a  union,  and  his 
appointment  was  confirmed  by  the  bishop  of  the 
diocese,  in  which  the  workhouse  is  situate.  By 
the  directions  of  the  guardians  of  the  union,  but 
after  a  prohibition  from  the  incumbent  of  the 
parish  in  which  the  workhouse  is  situate,  he,  on 
several  Sundays,  read  the  prayers  of  the  Church 
of  England  in  the  chapel  of  the  union  work- 
house : — Held,  that  he  had  not  committed  an 
ecclesiastical  offence.  Molyy^eux  v.  Ba^shaw, 
9  Jur.,  N.  S.  553  ;  8  L.  T.  331  ;  11  W.  R.  687. 

9.  Privileges  and  Disabilities  op  Clsbot. 

Privileges  firom  Arrest.] — A  clergyman  duly 
cited  to  attend  a  visitation  by  the  ordinary  is 
privileged  from  arrest,  eundo,  redeundo  et  mo- 
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rando.      M^Geath  t.  Oeraghty,  15  W.  B.  127  ; ! 
S.  P,,  Blane  t.  Oeraghty,  15  W.  R.  133. 

A  priest  in  ordinary  in  one  of  her  Majesty's 
chapels  royal  is  privileged  from  arrest  on  pro- 
o^t»  of  the  county  court  for  non-attendance  on 
a  judgment  summous,  such  process  being  in  the 
nature  of  execution  and  not  merely  process  of 
contempt.  The  proper  mode  of  obtaining  his 
difichaii^  in  such  case  is  not  by  writ  of  privilege, 
but  by  habeas  corpus  from  one  of  the  superior 
courts,  upon  affidavits  shewiug  his  privilege,  or 
by  an  application  to  the  judge  of  the  county 
court.  SakifiSf  JSx  jMrte,  1(5  C.  B.  77  ;  24  L.  J., 
C.  P.  131  ;  1  Jur,,  N.  S.  378. 


I 


From  Payment  of  Toll  on  Tompike  Boad. 

— ^The  3  Geo.  4,  c.  126,  s.  32,  enacts,  that  no  tot 
shall  be  demanded  or  taken,  by  virtue  of  any 
act,  on  any  turnpike  road,  "fi'om  any  rector, 
vicar  or  curate  going  to  or  returning  from  visit- 
ing any  sick  |)arishioner,  or  on  other  his  parochial 
duty  within  his  parish :" — Held,  that  this  ex- 
empts a  curate  who,  in  going  to  perform  duty  in 
a  parish,  passes  through  a  turnpike  gate  in 
another  parish  from  pajrment  of  toll  at  such 
gate.  DiekiMOJi  v.  2cmple,  1  El.  &  £1.  34  ;  28 
L-  J.,  M.  C.  10  ;  5  Jur.,  N.  S.  363. 

A  clei^gyman  of  the  Established  Church  who, 
during  the  vacancy,  by  resignation,  of  the  living 
of  a  parish,  has  been  requested  by  the  church- 
wardens to  perform  the  duty  of  curate,  and  has 
been  authorized  by  a  letter  sent  by  the  bishop  s 
direction,  but  without  licence  under  the  bishop's 
hand  and  seal,  to  perform  such  duty,  is  a  curate 
within  the  above  enactment.    Ih, 

A  clergyman  bon&  fide  going  to  visit  a  sick 
parishioner  is  not,  by  reason  of  his  having  other 
persons  in  the  carriage  with  him,  disentitled  to 
the  exemption  from  turnpike  tolls  given  by  3 
Geo.  4,  c.  126,  s.  32.  Layard  v.  Ocey^  3  L.  R., 
Q.  B.  415  ;  37  L.  J.,  M.  C.  148  ;  18  L.  T.  632. 

A  clergyman  of  the  Church  of  England,  a 
carate  of  parish  A.,  while  officiating  temporarily 
In  a  neighbouring  parish  B.,  without  the  per- 
mission or  licence  of  the  bishop,  during  the 
absence  of  the  rector  of  the  latter  parish,  is  not, 
when  riding  to  perform  clerical  duty  in  parish 
B.,  entitled  to  exemption  from  turnpike  toll 
under  3  Geo.  4,  c.  126,  s.  32,  which  exempts  from 
tcM  ^toij  curate  going  to  or  returning  from 
Tisiting  any  sick  parishioner  or  on  other  his 
paroclual  duty  within  his  parish.'"  JSrunskiH  v. 
WaUmj  3  L.  B.,  Q.  B.  418  ;  37  L.  J.,  M.  C.  103  ; 
18  L.  T.  432  ;  16  W.  R.  1009. 

Title  of.] — The  word  "  reverend  "  is  not 

a  title  of  honour  or  dignity,  it  is  merely  a  lauda- 
tory epithet  or  mark  of  respect ;  and  a  person 
prefixing  the  word  to  his  name  does  not  thereby 
clajm  to  be  a  person  in  holy  orders.  Xeet  v. 
SmUh,  1  P.  D.  73 ;  45  L.  J.,  P.  C.  10  ;  33  L.  T. 
794  ;  24  W.  R.  375— P.  C. 

Balinqvialiment  of  PiofiMiion.]— 33  &  34  Vict. 
c.91  (The  Clerical  DisabUities  Act,  1870),  enables 
deacons  and  priests  of  the  Church  of  England  to 
relinquish  their  clerical  prof ession, 

A  dergyman  of  the  Church  of  England,  with 
a  view  of  relinquishing  his  office,  executed  a  deed 
in  the  form  prescribed  by  33  &  34  Vict.  c.  91, 
and  caosed  it  to  be  enrolled,  but  did  not  take  any 
of  the  farther  steps  required  by  the  act.  He 
suboeqaently  abandoned  the  intention  of  relin-^ 
qnisbing  his  office : — Held,  that  the  enrolment 


might  be  vacated.    Anon.,  15  L.  R.,  Eq.  154  ;  24 
L.J.,  Ch.  154;  21  W.  R.241. 

Incumbents — ^Bight  of  Voting.] — Land  of  the 
value  of  40#.  per  annum  was  conveyed  in  1856 
"  to  the  use  of  C.  and  his  successors,  vicars  of 
the  vicarage  of  Holy  Trinity,  Cambridge,  for  the 
time  being,  for  ever."  The  incumbency  was 
only  a  perpetual  curacy ;  and  the  incumbent  be- 
came, in  1866,  perpetual  curate,  and  claimed  to 
be  entitled  to  vote  for  the  county  in  respect 
of  the  land  so  conveyed : — Held,  that  he  was 
entitled  to  vote  for  the  county,  as  he  had  at 
least  an  equitable  freehold  in  the  land.  WallU 
V.  Blrhs,  5  L.  R.,  C.  P.  222  ;  39  L.  J.,  C.  P.  106  ; 
22  L.  T.  268  ;  18  W.  R.  734  ;  1  Hopw.  &  C. 
365. 

A  clergyman  claimed  a  vote  for  a  coimty  in 
respect  of  the  incumbency  of  a  district  church. 
As  incumbent  he  had  the  freehold  of  the  church 
and  was  entitled  to  annual  stipends  of  1502.  and 
50/.  from  the  ecclesiastical  commissioners  and 
governors  of  Queen  Anne's  bounty,  respectively, 
paid  out  of  funds  which  did  not  arise  &om  land 
within  the  parish  in  which  he  claimed  to  be  re- 
gistered ;  to  fees  on  the  burial  in  a  cemetery,  also 
out  of  the  parish,  of  pei-sons  dying  within  the 
district  attached  to  the  church  ;  and  to  fees  for 
marriages,  baptisms,  and  churchings,  performed 
within  the  church  ;  each  of  which  amounted  to 
more  than  40«.  a  year  : — Held,  that  he  was  not 
entitled  to  a  vote,  Kirton  v.  J)ear,  5  L.  R.,  C.  P. 
217 ;  39  L.  J.,  C.  P.  36  ;  22  L.  T.  268 ;  1  Hopw. 
&  C.  349. 

Disabilities— Trading  previons  to  4  Viet.  o.  14.] 
— Spiritual  persons  holding  benefices  could  not 
legally  be  members  of  a  joint-stock  banking 
company.  Hall  v.  Franklin,  3  M.  &  W.  259 ;  1 
H.  &  H.  8  ;  2  Jur.  97. 


Under  1  ft  8  Viet.  e.  106.1— Where  a 


clergyman  engages  in  trade  contrary  to  these  pro- 
visions, and  makes  a  contract  in  the  course  of 
such  trade,  such  contract  may,  under  the  proviso 
in  s.  31,  be  enforced  either  against  or  by  the 
clergyman,  though  both  parties  contract  with 
knowledge  of  the  facts  constituting  the  illegality. 
Lewis  V.  Bright,  4  El.  &  Bl.  917  ;  24  L.  J.,  Q.  B. 
191 ;  1  Jur.,  N.  8.  757. 


Preaching.] — A  clergyman  in  a  pending 


action  in  which'  many  of  th^  Inhabitants  of  a  town 
were  to  be  examined  as  witnesses,  was  restrained 
from  preaching  a  sermon  upon  the  subject  in  his 
chapel  in  the  town  ;  also  from  issuing  placards 
announcing  his  intention  to  preach  the  sermon. 
Maekfitt  v.  Heme  Bay  (^Commission^'rs),  24  W. 
R.  845. 


10.  Preaching  without  Licence. 

An  inhibition,  signed  at  the  bishop's  desire  by 
the  vicar-gcueral  of  a  diocese,  and  under  the  seal 
of  the  Consistorial  Court,  forbidding  a  strange 
clergyman  to  preach  in  the  diocese,  is,  in  fact,  the 
inhibition  of  the  bishop,  and  is  not  a  judicial  act 
requiring  a  previous  citation.  Down  and  Connor 
QBishop)  V.  Miller,  11  Ir.  Ch.  R.,  App.  i-xliv. ; 
5  L.  T.  30. 

A  bishop  of  one  diocese  has  the  power  to  in- 
hibit, at  his  pleasure,  and  without  cause  assigned, 
a  beneficed  and  licensed  clergyman  of  another 
diocese  from  officiating  or  preaching  in  his  diocese 
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without  his  licence,  though  the  clergyTnan  has  the 
leave  of  the  incumbent  to  preach  in  his  church. 
lb. 

A  licence  to  serve  a  cure  in  one  diocese  deter- 
mines by  the  curate  giving  up  the  cure,  and  leav- 
ing the  diocese  wherein  he  was  residing.    lb. 

A  usage  of  clei^gymen  of  different  dioceses  to 
assist  occasionally  one  another,  and  preach  with- 
out the  bishop's  licence,  is  of  no  avail  against  his 
inhibition.    lb. 

11.  Impugning  Articles  op  Religion. 

What  conftitntef.] — Matters  of  doctrine,  in 
which  the  church  has  prescribed  no  rule,  may  be 
discussed  without  penal  consequences ;  and  no 
rule  is  to  be  ascribed  to  the  church  which  is 
not  found  expressly  and  distinctly  statetl,  or 
which  is  not  plainly  iuTolved  in,  or  to  be  col- 
lected from,  the  written  law  of  the  church. 
WiWamt  v.  Salisbury  (^Bhhap),  2  Moore,  P.  C. 
C,  N.  S.  375  ;  10  Jur.,  N.  S.  406  ;  7  L.  T.  7iB6  ;  12 
W.  R.  445. 

In  the  eleventh  Article  of  religion  it  is  laid 
down  that  "  We  are  accounted  righteous  before 
God  only  for  the  merits  of  our  Lord  and  Saviour 
Jesus  Christ  by  faith,  and  not  for  our  own  works 
or  deservings  :" — Held,  that  as  the  Article  was 
wholly  silent  as  to  the  merits  of  Jesus  Christ  being 
transferred  to  us,  and  asserts  only  that  we  are 
justified  for  the  merits  of  Jesus  our  Saviour  by 
faith  alone,  it  is  not  penal  in  a  clei^gyman  to 
speak  of  merit  by  transfer  as  a  fiction,  however 
unseemly  that  word  may  be  when  used  in  con- 
nexion with  such  a  subject,    lb. 

In  an  article  against  a  clergyman,  it  was 
charged  that  it  was  a  contradiction  of  the  Church 
of  England,  as  laid  down  in  the  sixth  and 
twentieth  Articles  of  religion,  the  Nicene  Creed, 
and  in  the  ordination  service  of  priests,  to  affirm 
that  any  part  of  the  canonical  books  of  the  Old 
or  New  Testament,  upon  any  subject  whatever, 
however  unconnected  with  religious  faith  or 
moral  duty,  was  not  written  under  the  inspira- 
tion of  the  Holy  Spirit : — Held,  that  the  charge 
that  every  part  of  the  Scriptures  was  written 
under  the  inspiration  of  the  Holy  Spirit  was  not 
established,  as  it  was  not  to  be  found  either  in  the 
sixth  or  twentieth  Articles  of  religion,  the  formu- 
laries, the  service  for  the  ordering  of  priests,  or 
the  Nicene  Creed,    lb. 

It  is  not  competent  to  a  clergyman  of  the 
Church  of  England  to  teach  or  suggest  that  a 
hope  may  be  entertained  of  a  state  of  things  con- 
trary to  what  the  church  expressly  teaches  or 
declares  will  be  the  case.    1  b. 

But  it  is  not  penal  for  a  clergyman  to  express 
a  hope  of  the  ultimate  pardon  of  the  wicked. 
lb. 

The  13  Kliz.  c.  12,  s.  2,  is  positive  in  its  pro- 
hibition, and  forbids  the  promulgation  of  any 
doctrine  contradicting  the  Articles  by  a  beneficed 
clergyman.  Heath  v.  Burder,  16  Moore,  P,  C.  C. 
1  ;  6  L.  T.  662  ;  10  W.  R.  673. 

It  is  immaterial  for  the  purposes  of  the  statute 
whether  the  unsound  doctrines  are  preached  or 
published  in  a  book.    lb. 

The  word  "  advisedly "  in  this  statute  is  not 
limited  in  its  operation  to  those  who  avowedly 
reject  the  Articles,  but  is  used  simply  to  shew 
that  the  act  complained  of  is  the  deliberate  act 
of  the  accused,  and  not  a  casual  expression 
dropped  inadvertently.  lb. 
It  is  not  necessary,  in  oi*der  to  bring  a  bene- 


ficed clergyman  within  the  operation  of  the 
13  Eliz.  c.  12,  that  he  should  have  propounded 
any  intelligible  heterodox  doctrine  :  it  is  suffi- 
cient if  what  he  has  proimunded  is  directly  re- 
pugnant to  the  doctrine  laid  down  in  the  Articles. 
lb. 

Effect  of.] — Unless  a  clergyman  convicted 
under  the  statute  expressly  and  unreservedly 
revokes  his  errors,  the  court  has  no  discretion, 
but  must  pronounce  sentence  of  deprivation. 
lb. 

Prooeedingi  in  ConseqaenM  of] — Proceedings 
against  a  clerk  in  holy  orders,  under  3  &  4  Vict, 
c.  86,  for  publishing  heretical  doctrines,  in  oon- 
travcntiou  and  violation  of  the  Articles  of 
religion  and  formularies  of  the  Church  of  Eng- 
land, are  of  a  criminal  nature  ;  and  it  is  neces- 
sary that  the  accusation  should  be  stated  with 
precision  and  distinctness  in  the  pleadings. 
Williams  v.  Salisbttry  (^Bishop).  2  Moore,  P.  C. 
C,  N.  S.  375  ;  10  Jur.,  N.  S.  406  ;  7  L.  T.  786 ; 
12  W.  R.  445. 

With  respect  to  the  legal  tests  of  doctrine  of 
the  Church  of  England,  by  the  application  of 
which  the  Judicial  Committee,  as  the  appellate 
court,  is  to  try  the  soundness  of  the  passages 
libelled,  it  is  in  the  province  of  that  court,  on 
the  one  hand,  to  ascertain  the  true  construction 
of  the  Articles  of  religion  and  formularies 
referred  to  in  each  charge,  according  to  the  Ic^al 
rules  for  the  interpretation  of  statutes  and 
written  instruments  ;  and,,  on  the  other  himd,  to 
ascertain  the  plain  grammatical  meaning  of  the 
passages  which  are  charged  as  being  contrary  to, 
or  inconsistent  with,  the  doctrines  of  the  chxirch. 
lb. 

12.  Discipline  of  Clergy. 

a.  Offences. 

Hereiy.] — In  a  charge  of  heresy  the  judicial 
committee  is  not  compelled  to  affix  a  definite 
meaning  to  any  given  article  of  religion  the  con- 
struction of  which  is  fairly  open  to  doubt,  even 
if  the  committee  itself  should  be  of  opinion  that 
a  particular  construction  is  su])ported  by  the 
greater  weight  of  reasoning,  and  the  accused 
ought  to  be  allowed  a  reasonable  latitude  of 
opinion  >^'ith  reference  to  conformity  to  the 
articles  and  formularies  of  the  church.  Voysey 
V.  Noble,  3  L.  R.,  P.  C.  357  ;  40  L.  J.,  Ecc.  1 1  ; 
25  L.  T.  167  ,-  19  W.  11.  629  ;  7  Moore,  P.  C.  C, 
N.  S.  167. 

It  is  not  necessary  to  establish  a  charge  of 
heresy  that  there  should  be  a  contradiction 
totidem  verbis  of  some  passages  in  the  articles. 
The  publication  of  opinions  repugnant  to,  or  in- 
consistent with,  their  clear  ooustruction  is  suffi- 
cient,   lb. 

It  is  not  competent  for  a  dei^yman  of  the 
Church  of  England  of  his  own  mere  will,  not 
founded  upon  any  critical  inquiry,  but  simply 
upon  his  own  taste  and  judgment,  to  assert  that 
whole  passages  of  some  canonical  books  are  with- 
out authority,  as  being  contrary  to  the  teaching 
of  Christ  as  containecl  in  other  canonical  books. 
lb. 

A  clergyman  was  charged  with  opposing 
"commonly  received  doctrines,"  but  the  doc- 
trines were  not  specified.  The  judicial  com- 
mittee rejected  the  charge,  on  the  ground  that 
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the  doctrines  could  not  be  assumed  to  be  the 
same  as  those  contained  in  the  articles  of  religion 
or  formularies  of  the  church.    Ih, 

"Alible  Pretence.  ]~Thc  Church  of  England 
does  not  bj  her  aniclcs  or  formularies  affirm  or 
require  her  clergy  to  accept  any  other  presence 
in  the  communion,  than  a  presence  in  the  soul  of 
the  faithful  receiver ;  but  the  articles  and  for- 
mularies of  the  church  do  not  exclude  the  main- 
taining a  "  real,  actual,  objective "  presence  in 
that  sacrament,  inasmuch  as  a  presence  other 
than  spiritual  is  not  thereby  affirmed.  Shrppard 
V.  Bennett.  4  L.  R.,  P.  C.  350  ;  41  L.  J.,  P.  C.  1 ; 
2«  L.  T.  923  ;  20  W.  R.  804. 

It  is  not  lawful  for  a  clergyman  to  teach  that 
the  sacrifice  or  offering  of  Christ  upon  the  cross, 
or  the  redemption,  propitiation  or  satisfaction 
wrought  by  it,  is  or  can  be  repeated  in  the  ordi- 
nance of  the  LorcVs  8upi)er;  nor  that  in  that 
ordinance  there  is  or  can  be  any  sacrifice  or 
offering  of  Christ  which  is  efficacious  in  the 
sense  in  which  Christ's  death  is  efficacious,  to 
procure  the  remission  of  the  guilt  or  punishment 
of  sin&    Ih, 

The  articles  and  formularies  of  the  church  for- 
bid all  acts  of  adoration  of  the  consecrated  ele- 
ments in  the  communion.    Ih, 

The  successive  alterations  and  omissions  in  the 
Book  of  Common  Prayer,  by  which  words  or 
parages  inculcating  particular  doctrines  or  as- 
saming  a  belief  in  them  have  been  struck  out, 
are  evidence  that  the  church  has  ceased  to  affirm 
those  doctrines,  but  the  effect  of  such  changes, 
when  they  stand  alone,  is  that  it  ceases  to  be  un- 
lawful to  contradict  such  doctrines,  and  not  that 
it  becomes  unlawful  to  maintain  them.    Tb, 

Before  an  appeal  is  presented  to  the  Queen  in 
council  in  respect  of  an  order  directing  the  re- 
formation of  articles  of  charge  or  other  pleadings,  | 
the  actual  reformation  which  appears  to  the 
judge  to  be  required  should  be  made  by  him  on 
the  face  of  the  order,  so  that  on  appeal  the  very 
passages  omitted  may  be  clearly  brought  under 
the  judgment  of  the  judicial  committee,    lb. 

Lighted  CandlM  and  Inoenie.]  —  To  caiise 
lighted  candles  to  be  held  one  on  each  side  of  the 
minister  when  reading  the  gospel,  such  lighted 
candles  not  being  required  for  the  purpose  of 
giving  light,  is  unlawful.  Sumner  v.  Tr»,  S 
L.  R..  Ecc.  68  ;  39  L.  J.,  Ecc.  25  ;  21  L.  T.  766. 

The  ceremonial  lighting  and  burning  of  candles, 
placed  on  a  ledge  or  a  shelf  over  the  communion- 
table, and  of  candles  placed  on  each  side  of  the 
table,  is,  during  the  communion  service,  unlaw- 
ful,   lb. 

The  ceremonial  use  of  incense  immediately 
before  the  celebration  of  the  communion,  so  as 
to  be  pTcparatoiy  or  subsidiary  to  the  celebration 
of  the  communion,  is  unlawful.    lb. 

It  is  unlawful  for  a  minister  of  the  Church  of 
England  to  use  lighted  candles  on  the  communion- 
table or  on  a  ledge  immediately  above  the  table 
during  the  performance  of  morning  prayer,  when 
such  candles  are  not  wanted  for  the  purpose  of 
giving  light ;  to  cause  to  be  said  or  sung  during 
the  performance  of  the  service  for  the  adminis- 
tration of  the  communion,  after  the  prayer  of 
consecration  and  before  the  reception  of  the  ele- 
ments by  the  communicants,  the  hymn  or  prayer 
known  as  the  Agnus  Dei.  Martin  v.  Mae- 
Ttonoohie,  4  L.  R.,  Ecc.  279 ;  32  L.  T.  568. 


Celebration  of  Commnnion — Knmber  of  Com- 
municanti.] — In  a  proceeding  under  the  Public 
Worship  Regulation  Act,  1874,  it  was  proved  that 
the  incumbent  of  a  parish  church  had,  at  the 
celebration  of  the  communion,  consecrated  and 
received  the  elements  when  only  one  person 
communicated  with  him.  It  was  also  proved 
that  a  like  infringement  of  the  rubric  had  taken 
place  on  several  previous  occasions  during  his 
incumbency,  and  that  no  steps  had  been  ^en 
by  him  to  prevent  its  recurrence  : — Held,  that 
he  must  be  admonished  to  obey  the  rubric.  Clif- 
ton  V.  liidttdale,  1  P.  D.  316  ;  35  L.  T.  432. 
Affirmed  on  this  point,  S,  ^.,  jtost^  col.  639. 


BefOMtl  to  Administer.]-- The  1  Edw.  6, 


c  1, 8.  8,  provides  "  that  the  priest  shall  not,  with- 
out  lawful  cause,  deny  the  communion  to  any 
person  that  shall  demand  and  humbly  desire  it.'' 
The  27th  canon  (1603)  provides  that  "  no  minister, 
when  he  celebrateth  the  communion,  shall  wit- 
tingly administer  the  same  to  any  that  are  com- 
mon and  notorious  depravers  of  the  Book  of 
Common  Prayer. "  J.  having  published  a  volume 
of  "Selections  from  the  Old  and  New  Testa- 
ments,"  omitting  chapters  and  parts  of  chapters, 
and  being  requested  by  his  minister  to  explain 
such  omissions,  wrote  a  private  letter  stating — 
"  The  parts  I  have  omitted  are  quite  incompatible 
with  religion  or  decency : " — Held,  that  he  was 
not  a  common  and  notorious  depraver  of  the 
Book  of  Common  Piayer,  within  the  meaning  of 
the  canon.  Jenkins  v.  Cookf  1  P.  D.  80 ;  45 
L.  J.,  P.  C.  1  ;  34  L.  T.  1  ;  24  W.  R.  439— 
P.  C. 

The  "cause"  which  under  the  words  of  the 
rubric,  defining  a  cause  for  repulsion,  is  sufficient 
to  warrant  a  minister  of  his  own  authority  in 
repelling  a  parishioner  from  the  communion,  is 
that  he  is  "an  open  and  notorious  evil  liver," 
who  thereby  gives  offence  to  the  congregation ; 
the  term  "evil  liver"  being  limited  to  moral 
conduct  as  distinguished  from  belief,    lb. 

Ploadingf  in  Action  for.] — In  an  action 

against  a  Presbyterian  minister  for  refusing  to 
admit  the  plaintitf  to  the  sacrament  of  the  Lord's 
Supper,  the  plaint  did  not  state  facts  to  shew 
how  it  was  the  duty  of  the  defendant  to  ad- 
minister the  sacrament  to  the  plaintiff,  or  any 
contract  by  which  he  was  bound  to  do  so : — Held, 
that  an  averment  that  the  plaintiff  was  "entitled 
to  participate  in  the  sacrament"  was  not  a  suffi- 
cient averment  of  duty  on  the  part  of  the  defen- 
dant to  administer  it  to  him ;  and  that  an 
averment  that  the  defendant  had  acted  maliciously 
could  not  assist  the  plaintiff  to  compel  the  de- 
fendant to  do  what  he  was  not  bound  to  do,  or 
to  perform  what  he  had  not  promised.  La-ggard 
V.  Stewart,  10  Ir.  R.,  C.  L.  222. 

What  Vestments  Lawftil.] — The  ornaments  of 
the  minister  to  which  the  rubric  refers  are  those 
mentioned  in  the  prayer-book  of  Edward  VI., 
and  no  ecclesiastical  censure  can  attach  for  their 
use  in  the  prescribed  manner  in  the  performance 
of  divine  service.  Elphifufone  v.  Purehas,  3 
L.  R.,  Ecc.  66  ;  39  L.  J.,  Ecc.  28. 

They  are,  for  ministers  below  the  order  of 
bishops,  and  when  officiating  at  the  communion 
service,  cope,  vestment  or  chasuble,  surplice,  alb 
and  tunicfe ;  in  all  other  services  the  surplice 
only,  except  that  in  cathedral  churches  and  col- 
leges the  academical  hood  may  be  also  worn. 
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municants.    ElphinHone  v.   Purchas,  3  L.  B^ 
Ecc.  m  ;  39  L.  J.,  Ecc.  28. 

The  rubric  directs  that  the  bi-ead  used  in  the 
administration  of  the  communion  shall  be  broken 
by  the  priest  during  the  course  of  the  prayer  of 
consecration,  but  it  does  not  require  that  the 
bread  so  used  should  be  of  any  particular  shape. 
The  bread  may  be  wafer  bread,  or  bread  made  in 
the  special  fashion  and  shape  of  circular  wafers. 
lb. 

The  administration  of  wine  mixed  with  water, 
instead  of  wine,  to  communicants  at  the  com- 
munion is  unlawful,  although  the  mixing  of 
water  with  the  wine  is  done  privately,  before  the 
service.  Hehhert  v.  Pureha^,  3  L.  R.,  P.  C.  605 ; 
40  L.  J.,  Ecc.  33  ;  19  W.  R.  898  ;  7  Moore,  P.  C. 
C,  N.  S.  468. 

The  administering  wafer  bread  to  communi- 
cants at  the  communion  is  unlawful.    lb. 

It  is  not  unlawful  for  the  minister  to  use  in 
the  administration  of  the  communion  bread  made 
in  the  form  of  circular  wafers,  provided  that  the 
substance  is  bread  such  as  is  usual  to  be  eaten^ 
and  not  a  composition  of  flour  and  water  un- 
leavened, such  as  the  word  "  wafer  "  usually  de- 
notes. Ridsdale  v.  CUftm,  2  P.  D.  276;  4^ 
L.  J.,  P.  C.  27  ;  36  L.  T.  865. 

Position.] — A  clergyman  stood  during  the 
whole  of  the  prayer  of  consecration  in  the  com- 
munion service  between  the  body  of  the  people 
and  the  table,  with  his  back  to  the  people,  so 
that  the  greater  part  of  the  people  could  not  see 
the  breaking  of  the  bread  or  the  act  of  taking 
the  cup  into  his  hands,  and  the  side  of  the  table 
at  which  he  so  stood  was  not  the  north  side  : — 
Held,  that  such  a  position  was  unlawful.  Ilebhert 
V.  PurchaSy  ante. 

It  is  not  unla^^l  for  the  officiating  minister, 
while  saying  the  prayer  of  consecration  in  the 
communion  service,  to  stand  at  the  west  side  of 
the  communion-table  with  his  fiice  to  the  east 
and  his  back  to  the  people,  provided  that  the 
communicants  present,  or  the  bulk  of  them, 
being  properly  placed,  are  able,  if  they  wish  it, 
to  see  him  break  the  bread  and  take  the  cup  in 
his  hand.    Ridadale  v.  Clifton^  ante, 

Semble,  that  evidence  that  persons  sitting  im- 
mediately behind  the  officiating  minister  could 
not  see  him  perform  the  manual  acts  mentioneil 
is  not  sufficient  to  establish  the  charge  of  illega- 
lity,   lb. 

Prostration  and  Elevation.] — ^A  clergyman 
having  been  admonished  not  to  kneel  or  prostrate 
himself  before  the  consecmted  elements  during 
the  prayer  of  consecration  in  the  communion 
service,  and  having  aftcn^'ards  been  in  the  habit, 
during  the  prayer  of  consecration,  of  bowing 
down  towards  the  communion-table  after  re- 
placing the  bread  upon  it,  remaining  some 
seconds  in  that  position  with  his  forehead  so  low 
that  it  almost  touched  the  table,  ancjl  having 
been  in  the  habit  of  doing  the  same  thing  after 
replacing  the  cup  : — Held,  that  the  monition  had 
been  disobeyed  in  respect  of  prostration.  Mar- 
tin  V.  Mackimockie,  3  L.  R.,  P.  C.  409  ;  40  L.  J., 
Ecc.  1 ;  24  L.  T.  204  ;  19  W.  R.  545  ;  7  Moore, 
P.  C.  C,  N.  S.  239. 

A  clergyman  having  been  admonished  to  ab- 
stain from  the  elevation  of  the  cup  and  paten 
above  his  head  during  the  prayer  of  consecration 
in  the  communion  service,  and  having  after- 
wards been  in  the  habit  during  the  prayer  of 


The  cap  called  a  ''biretta,"  though  not  men- 
tioned, may  be  worn  by  the  minister  as  a  decent 
protection  to  the  head,  when  needed.  lb.  Bvt 
*ee  following  cates. 

A  clergyman  of  the  Church  of  England  wore 
on  different  days,  while  officiating  in  the  cele- 
bration of  the  holy  communion,  a  chasuble,  a 
tunic,  and  an  alb: — Held,  that  each  of  these 
vestments  was  unlawful.  Hebbert  v.  Purrha^^ 
3  L.  R.,  P.  C.  605  ;  40  L.  J.,  Ecc.  33  ;  19  W.  R. 
898  ;  7  Moore,  P.  C.  C,  N.  S.  468. 

By  the  first  book  of  Edward  VI.  (1549)  the 
minister  is  directed,  while  celebrating  the  com- 
munion, to  wear  a  white  alb,  plain  with  a  "  vest- 
ment "  (chasuble)  "  or  cope."      By  1  Eliz.  c.  2, 
s.  25,  it  was  enacted  that  "  Such  ornaments  of 
the  church,  and  of  the  ministers  thereof,  shall  be 
retained  and  be  in  use,  as  was  in  this  church  of 
England  by  authority  of  parliament  in  the  second 
year  of  EJdward  VI.  (1549),  until  other  order 
shall  therein  be  taken  by  the  authority  of  the 
Queen's  majesty,  with  the  advice  of  her  commis- 
sioners, appointed  under  the  great  seal  of  England 
for  causes  ecclesiastical,  or  of  the  metropolitan  of 
this  realm."    In  1566,  advertisements  were  issued 
by  the  metropolitan  and  other  prelates,  which 
contained  the  following  direction :  **  Every  minis- 
ter saying  any  public  prayer,  or  ministering  the 
sacraments,  or  other  rights  of  the  church,  shall 
wear  a  comely  surplice  with  sleeves,  to  be  pro- 
vided at  the  charge  of  the  parish."    The  rubric 
of  the  present  prayer-book  (16B2)  directs  that 
'*such  ornaments  of   the  church,  and  of   the 
ministers  thereof,  at  all  times  of  their  ministra- 
tion shall  be  retained  and  be  in  use  as  were  in 
this  church  of   England,  by  the  authority  of 
parliament,  in  the  second  year  of  the  reign  of 
Edwartl  VI."  (1549):— Held,  that  the  ornaments 
rubric  of  1662  does  not  repeal  all  legislation  on 
the  question  subsequently  to  1549,  but  must  be 
i*ead  as  subject  to  any  further  order  taken  under 
1  Eliz.  c.  2,  s.  25 ;  that,  the  advertisements  of 
Elizabeth  were  a  "taking  other  order,"  within 
the  act,  by  the  queen,  with  the  advice  of  the 
metropolitan ;  and  that,  as  the  advertisements 
enjoined  the  use  of  the  surplice  at  the  adminis- 
tration of  the  communion,  they  rendered  the  use 
of  albs  and  chasubles,  at  that  administration,  un- 
lawful. Ridtdale  v.  Clifton,  2  P.  D.  276 ;  46  L.  J., 
P.  C.  27  ;  36  L.  T.  865. 

It  is  not  lawful  for  the  officiating  minister  to 
wear  during  the  service  of  the  communion  the 
vestments  known  as  an  alb  and  a  chasuble.    lb. 

AdvertiMinentf  of  Qneen  Eliiabeth.]  —  The 
incumbent  of  a  parish  church  was  charged  with 
wearing,  when  officiating  in  the  communion  ser- 
vice, vestments  called  a  chasuble,  alb,  amice, 
maniple,  and  stole.  At  the  hearing  of  the  suit, 
the  charge  was  proved  ;  but  it  was  submitted  on 
his  behalf,  that  as  the  promoter  had  not  proved 
the  advertisements  of  Queen  Elizabeth,  he  had 
failed  to  establish  that  the  vestments  were 
illegal : — ^Held,  that  the  court  was  bound  to 
follow  the  ruling  of  the  Privy  Council  in  Hid*- 
dale  V.  Cliftm  (2  P.  D.  276),  and  that  it  was 
unnecessary  for  the  promoter  to  prove  the  adver- 
tisement.    Combe  v.  Edwardi,  2  P.  D.  354. 

Mingling— -Wafer  Broad.]— Provided  that  the 
mingling  is  not  made  at  the  time  of  the  celebra- 
tion, so  as  to  constitute  a  new  rite  of  ceremony, 
it  is  lawfid  for  the  minister  to  administer  wine 
mixed  with  water,  instead  of  wine,  to  the  com- 
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consecration  of  elevating  above  his  head,  not  the 
|>aten,  but  the  bread,  the  judicial  committee 
decidcil.  the  accused  admitting  that  the  elevap 
tion  of  the  bread  was  equivalent  to  the  elevation 
of  the  paten,  and,  they  being  of  that  opinion, 
that  the  monition  had  been  disobeyed  in  respect 
of  the  elevation  of  the  paten.    lb. 

The  committee  expressed  an  opinion  that  any 
elevation  of  the  elements,  as  distinguished  from 
the  mere  act  of  removing  them  from  the  table 
and  taking  them  into  the  hand  of  the  minister, 
is  illegal.    lb. 

The  articles  and  formularies  of  the  Church 
forbid  all  acts  of  adoration  of  the  elements  in 
the  communion.  Sheppard  v.  JBcnnetty  4  L.  R., 
P.  C.  350 ;  41  L.  J.,  P.  C.  1  ;  26  L.  T.  923  ;  20 
W.  R.  804. 

It  is  not  lawful  for  a  clergyman  of  the  Church 
of  England,  in  the  celebration  of  the  Holy  Com- 
munion, to  elevate  the  elements  above  his  head, 
or  to  mix  water  with  the  wine  during  the  ser- 
vice, or  to  bring  in  incense  and  remove  it  at  the 
close  of  the  celebration,  or  to  use  it,  either  for 
censing  persons  or  things,  or  otherwise.  Martin 
T.  MachmocMf,  2  L.  R.,  Eoc.  116  ;  37  L.  J.,  Eoc. 
17  ;  18  L.  T.  245  ;  16  W.  R.  604. 

The  rubric  of  the  second  year  of  the  reign  of 
King  Edward  VI.,  sanctioned  by  2  &  3  Edw.  6, 
c.  1,  regulates  the  ritual  of  the  Church  of  Eng- 
land. Martin  v.  MacJtanochie,  2  L.  R.,  P.  C. 
365 ;  38  L.  J.,  Bcc.  1 ;  19  L.  T.  503  ;  17  W.  R. 
187. 

According  to  this  rubac,  the  following  prac- 
tices are  unlawful : — First,  the  elevation  during 
or  after  the  prayer  of  consecration  of  the  paten 
and  cup.  Secondly,  kneeling  or  prostration 
before  the  consecrated  elements.  Thirdly,  the 
use  of  lighted  candles  on  the  communion  table 
during  the  celebration  of  the  Holy  Communion, 
such  candles  not  being  wanted  for  giving  light. 
Fourthly,  using  incense  in  the  celebration  of  the 
Holy  Communion.  And  fifthly,  mixing  water 
with  the  wine  used  in  the  administration  of  the 
Holy  Communion.    Jb, 

Agnuf  D0i.] — It  is  unlawful  for  a  minister  of 
the  Church  of  England  to  cause  to  be  said  or 
sung  during  the  performance  of  the  service  for 
the  administration  of  the  communion,  after  the 
prayer  of  consecration  and  before  the  reception 
of  the  elements  by  the  communicants,  the  hymn 
or  prayer  known  as  the  Agnus  Dei.  Martin  v. 
Mackonochie,  4  L.  R.,  Ecc.  279 ;  32  L.  T.  668. 

(hi  other  Points.] — ^It  is  lawful  to  place  vases 
of  flowers  on  the  communion  table,  and  to  keep 
them  there  during  the  performance  of  service, 
provided  they  are  used  as  decorations  only. 
£IphiM9t(me  v.  PurcfuM^  3  L.  R.,  Ecc.  66  ;  39 
L..  J.,  Ecc.  28. 

It  is  contrary  to  the  82nd  canon,  and  has  no 
warranty  in  primitive  use  or  custom,  to  leave  the 
communion  table  without  any  decent  covering 
during  divine  service,  even  though  there  should 
be  no  administration  of  the  communion.    lb. 

It  is  contrary  to  the  rubric,  viz.,  that  which 
precede?  the  Lord's  Prayer  at  the  beginning  of 
the  communion  service,  for  the  minister  to  read 
the  collects  next  before  the  epistle  for  the  day  in 
the  communion  service,  stanmng  in  front  of  the 
table,  with  his  back  to  the  people,  or,  while  read- 
ing the  collects  following  the  Creed,  to  stand  in 
front  of  the  middle  of  the  table  at  the  foot  of 
the  steps  leading  up  to  the  same,  with  his  back 
VOL.  ui. 


to  the  i>eople ;  and  though,  perhaps,  not  governed 
by  any  positive  order  in  a  rubric,  it  is  contrary 
to  the  intent  of  the  prayer-book  for  the  minister 
to  read  the  epistle  in  the  communion  service  with 
his  back  to  the  people,  the  epistle  not  being  a 
prayer  addressed  to  God,  but  a  portion  of  the 
scripture  read  to  the  people.    lb. 

The  minister  has  no  warranty  in  the  prayer- 
book  for  annoimcing  the  celebration  of  the  com- 
munion as  a  "high  celebration  of  the  holy 
eucharist,"  or  for  giving  notice  of  holy  days 
other  than  those  which  the  church  has  directed 
to  be  observed,  and  which  are  to  be  found  after 
the  preface  of  the  prayer-book,  under  the  head 
of  "  A  Table  of  all  the  Feasts  that  are  to  be  ob- 
served in  the  Church  of  England  throughout  the 
Year."    lb. 

Communion  Plate— Action  for  Betnm  ol] — In 
1859,  the  vicar  of  a  parish  sold  the  communion 
plate,  which  had  been  given  into  his  possession 
for  safe  custody,  and  under  the  implied  stipula- 
tion that  it  was  to  be  forthcoming  for  the  use  of 
the  parish  when  required.  In  1870,  the  church- 
wardens made  a  demand  for  this  plate  upon  the 
vicar,  and  upon  non-delivery  brought  an  action 
of  detinue  against  him  : — Held,  that  the  Statute 
of  Limitations  was  no  bar  to  the  action.  Wil' 
kinson  v.  Venty,  6  L.  R.,  C.  P.  206  ;  40  L.  J., 
C.  P.  141  ;  24  L.  T.  32  ;  19  W.  R.  604. 

Hegleot  to  perform  Divine  Senrioe.]  —  Two 
ancient  chapelries,  each  being  a  separate  parish 
for  civil  purposes,  and  each  havmg  a  church 
of  its  own,  were  united  into  a  separate  parish  or 
benefice  under  the  provisions  oi  1  &  2  Vict.  c. 
106,  and  2  &  3  Vict.  c.  43,  on  a  scheme  approved 
of  by  the  Queen  in  council.  The  incumbent 
of  the  benefice  so  formed  closed  one  of  the 
churches,  and  held  both  services  on  Sunday 
at  the  other  church;  when  ordered  by  the 
bishop  of  the  diocese  to  resume  the  service  in 
the  former,  the  incumbent  refuse  to  comply  : — 
Held,  that  the  Act  of  Uniformity  (13  &  14  Car. 
2,  c.  4)  cannot  apply  to  such  a  case,  for  that 
act  must  mean  by  the  words  "Every  church, 
chapel  or  other  place  of  worship  vrithin  the 
realm  of  England,^'  each  church,  &c.,  in  and  for 
which  there  is  a  distinct  minister,  and  does  not 
impose  a  duty  upon  an  incumbent,  who  has  two 
churches  within  his  parish,  to  perform  divine 
service  in  both  of  them.  Rv-gg  v.  Wincheftcr 
(Bishop),  2  L.  R.,  P.  C.  223  ;  38  L.  J.,  Ecc.  23  ; 
19  L.  T.  578  ;  17  W.  R.  235. 

But  the  incumbent  is  bound  by  the  common 
ecclesiastical  law  to  perform  or  provide  for  the 
performance  of  public  divine  service  in  every 
consecrated  church  or  chapel  of  the  parish  or 
benifice  of  which  he  is  the  incumbent,  and  his 
wilful  neglect  of  this  duty,  and  wilful  dis- 
obedience to  the  order  of  the  bishop,  constitute 
an  offence  against  the  common  ecclesiastical 
law,  and  proceedings  for  such  an  offence  are 
rightly  taken  under  3  &  4  Vict.  c.  86.    lb, 

Fondoation  of  Clergyman.] — The  27  Qeo.  3, 
c.  44,  applies  to  proceedings  against  fornicators ; 
whether  laymen  or  clergymen,  pro  salute  anlmse. 
Free  v.  JBvrgoyne,  2  BUgh,  N.  S.  65  ;  6  B.  &  C. 
27,  638  ;  9  D.  &  R.  14. 

But  a  proceeding  in  the  ecclesiastical  court 
against  a  clergyman  on  the  ground  of  fornica- 
tion, for  the  purpose  of  deprivation,  suspension. 


or    other   puniithment,  merely  clerical,  is  not 
■within  the  statute.    Jft. 
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Bentence  had  been  roid,  the  court  would  not 
have  exceeded  its  jurisdiction  in  passing  the 
sentence  of  deprivation,  as  there  were  other 
offences  proved  which  would  have  supported  it. 
lb. 

Thirdly.  That  the  site  of  the  old  palace  of 
Westminster  is  no  longer  a  peculiar,  but  is  with- 
in the  diocese  of  London  and  the  jurisdiction  of 
the  Court;  of  Arches.    lb. 

Fourthly.  That  the  new  palace  of  Westminster 
is  not  exempt  from  the  jurisdiction  of  the  or- 
dinary Civil  and  Ecclesiastical  Courts  on  the 
ground  of  privilege,  inasmuch  as  it  has  ceased  to 
be  a  royal  residence.    lb, 

'  Whether  committee  room  B.  of  the  Houf?e  of 
Lords  is  within  the  precincts  of  the  old  palace  of 
Westminster,  quaere.    lb. 

The  dean  of  the  Court  of  Arches  has  power  by 
the  practice  of  the  court  to  pronounce  sentence 
of  deprivation.  In  proceedings  for  the  correc- 
tion and  reformation  of  manners,  the  ground  of 
the  sentence  is  the  public  scandal  to  the  church, 
fl-nd  the  nature  and  severity  of  the  sentence  will 
depend  upon  the  gravity  of  the  scandal.  Bon- 
well  V  London  (^Bishop),  14  Moore.  P.  C.  C. 
395  ;  7  Jut.,  N.  S.  1001  ;  4  L.  T.  813  ;  9  W.  R. 
874. 

A  clergyman,  convicted  of  forging  a  trans- 
fer of  3Z.  per  cent,  consols,  and  sentenced  t^» 
penal  servitude  for  ten  years,  has  been  guilty  t>f 
an  offence  against  the  laws  ecclesiastical,  within 
3  &  4  Vict.  c.  86,  s.  3  ;  and  he  was  deprived  of 
his  living,  and  inhibited  from  all  future  per- 
formance of  divine  offices.  Hvixey  v.  Had- 
(iliffe,  5  Jur.,  N.  S.  1014. 


b,  Pnnishinexit. 

Beflnitive  Sentenee  appended  to  Monition — 
Snbieqnent  Snipenfion.] — In  1874  a  suit  was  in- 
stituted by  letters  of  request  in  the  Arches 
Court,  according  to  the  provisions  of  the  3  &  4 
Vict.  c.  86  (the  Church  Discipline  Act),  against 
a  clerk  for  unlawful  practices  in  the  perform- 
ance of  divine  service.  A  sentence  of  suspen- 
sion ab  officio  for  six  weeks  was  pronounced 
against  him,  and  he  was  "  monished "  not  to 
repeat  the  practices.  He  did  repeat  them,  and 
was  again  admonished.  He  continued  to  repeat 
them,  was  twice  summoned  before  the  court 
to  answer,  but  did  not  appear ;  and  in  June, 
1878,  the  Dean  of  the  Arches  "pronounced, 
decreed  and  declared  "  that  the  acts  alleged  to 
have  been  done  by  the  clerk  had  been  fully 
proved,  "  and  that  in  so  doing  he  had  repeated 
the  offences  alleged  against  him  in  the  articles 
exhibited  against  him  in  this  suit,"  and  had 
thereby  disobeyed  and  contravened  the  moni- 
tions served  upon  him.  "  For  which  disobe- 
y  dience  the  judge  did  pronounce  him  to  have 
been  guilty  of  contumacy.  And  for  the  conduct 
aforesaid  the  judge  did  farther  decree  and  de- 
clare "  that  he  should  be  suspended  ab  officio  et 
beneficio  for  three  years  :— Held,  that  this  was  a 
matter  of  ecclesiastical  procedure  alone,  and 
was  not,  therefore,  the  subject  of  a  proceeding 
in  prohibition.  Machanochie  v.  Pc7izanec  (^Lord')j 
6  App.  Cas.  424  ;  50  L.  J.,  Q.  B.  611  ;  44  L.  T. 
479  ;  29  W.  R.  633  ;  45  J.  P.  584— H.  L.  (E.). 

The  suspension  was  only  a  step  in  the  pro- 
ceedings which  had  been  regularly  instituted  in 
1874,  and  was  in  itself  perfectlv  regular.    lb, 

Martin  v.  Mackmochie  (3  L.  R.,  P.  C.  409) 
and  Hebbert  v.  PurcJias  (4  L.  R.,  P.  C.  301)  ap- 
proved,   lb. 

The  temporal  court,  proceeding  in  prohibition, 
is  not  bound  by  a  decision  of  even  the  highest 
Court  of  Appeal  in  ecclesiastical  matters.    lb. 

Deprivation — JnriBdiction — Home  of  Lords — 
Palace   of  Westminster  —  Soyal  Palace.] — A 

suit  having  been  brought  against  a  clerk  in  the 
Court  of  Arches,  under  the  Church  Discipline 
Act,  a  sentence  of  suspension  for  six  months  was 
pronounced  against  him  on  the  9th  of  March, 
1878,  but  was  made  conditional  on  an  affidavit 
being  filed.  Afterwards  the  affidavit  was  filed, 
and  an  unconditional  sentence  was  pronounced 
on  the  23rd  of  March,  and  served  on  the  defen- 
dant. A  fresh  suit  was  mstituted  in  1880  for 
fresh  offences,  and  also  for  contumacious  dis- 
obedience to  the  sentence  of  the  23rd  of  March, 
1878.  These  offences  being  proved,  the  defen- 
dant was  sentenced  to  be  deprived  of  his  bene- 
fice. This  sentence  was  pronounced  by  the  Dean 
of  Arches  in  committee  room  E.  of  the  House  of 
Lords.  A  motion  for  a  prohibition  having  been 
brought  to  restrain  the  Court  of  Arches  from  en- 
forcing the  sentence  : — Held,  first,  that  the  sen- 
tence of  the  9th  of  March  was  an  interlocutory 
order  which  did  not  end  the  suit,  and  therefore 
the  court  was  not  functus  officio  when  it  pro- 
nounced the  unconditional  sentence  of  suspen- 
sion. Coombe  v.  De  la  Bere,  22  Ch.  D.  316  ;  48 
L.  T.  298  ;  31  W.  R.  258— C.  A.  Affirming 
47  L.  T.  185  ;  31  W.  R.  24. 
Becondly.     That  even   if   the  unconditional 


EffiMt  of  Snspension.] — When  a  clergyman  has 
been  suspended  ab  officio  et  a  beneficio,  he  is  not 
entitled  to  any  of  the -profits  of  the  benefice,  and 
cannot  recover  them  by  action  during  the  con- 
tinuance of  the  suspension,  although  no  seques- 
tration may  have  issued.  Morria  v.  Ogden,  4 
L.  R.,  C.  P.  687  ;  38  L.  J.,  C.  P.  339 ;  20  L.  T. 
978  ;  17  W.  R.  1103. 

When  a  sentence  of  suspension  is  pronounced 
under  8  &  4  Vict.  c.  86,  the  sentence  need  not 
shew  on  its  face  that  seven  days'  notice  of  the 
execution  of  the  commission  was  given,  as  re- 
quired by  s.  4,  or  that  the  inquiry  was  in  public, 
or  that  the  other  provisions  of  the  statute  as  to 
the  preliminary  proceedings,  with  which  the 
bishop  pronouncing  the  sentence  has  not  been 
personally  concerned,  have  been  strictly  ob- 
served,   lb. 

A  charge  of  having  committed  adultery  or 
fornication  with  A.  B.  is  sufficiently  definite  to 
sustain  a  sentence  of  suspension.    lb. 

A  decree  of  suspension  pronounced  in  the 
Arches  Court,  and  regularly  enforced,  against  a 
clergyman,  operates  for  the  time  of  its  endurance 
in  the  same  manner  as  if  he  was  dead  or  abso- 
lutelv  removed  from  his  benefice.  Banter  or 
FM4^  V.  Oi'pmcell,  14  Q.  B.  825  ;  19  L.  J.,  Q.  B. 
357;  14  Jur.  692. 

Certificate  of  Conduct  of  Clergyman  during 
Suspension.] — Where  a  beneficed  clergyman, 
charged  with  an  offence  by  the  report  of  com- 
missioners under  3  &  4  Vict.  c.  86,  s.  5,  consents 
to  abide  the  judgment  of  the  bishop  without 
further  proceedings,  and. is  thereni)on  sentenced 
to  suspension  from  the  functions  and  emolu- 
ments of  his  office  for  a  term  of  years,  the  bishop 
may  lawfully  make  it  a  part  of  such  sentence 
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that,  when  the  term  expires,  the  snspended 
par^  shall  prodace  a  certificate  of  his  good  be- 
hayionr  daring  such  term,  under  the  ^nds  of 
three  beneficed  cleigymen  in  his  vicinity,  such 
certificate  to  be  approved  of  by  the  bishop  before 
the  suspension  be  taken  off,  and  that  the  sus- 
pension shall  continue,  notwithstanding  the  ex- 
piration of  the  term,  until  such  approval.  Rtm; 
£x  parte,  18  Q.  B.  751  ;  21  L.  J.,  Q.  B.  339  ; 
17  Jur.  180. 


8«iiteaee   Obligatory  on  Court— Co&tu- 


r.] — ^A  judge  has  no  discretion  while  finding 
a  defendant  guilty  of  ecclesiastical  offences,  to 
absolve  him  from  all  ecclesiastical  censure  or 
punishment  for  those  offences,  but  should  pro- 
nounce that  which  he  considers  to  be  an  appro- 
priate  sentence.  Case  remitted  to  the  court 
below  for  that  purpose,  as,  except  under  peculiar 
circumstances,  a  court  of  final  appeal  ought  not 
to  decide  any  cause  in  the  first  instance.  An 
order  having  the  force  of  a  definitive  sentence 
may  infiict  canonical  punishment  (such  as  de- 
privation, degradation,  and  excommunication) 
which  cannot  lawfully  be  inflicted  for  mere 
contumacy  or  contempt.  Martin  v.  Mackono- 
rkie,  7  P.  D.  94  ;  61  L.  J.,  P.  C.  88  ;  46  L.  T. 
699  ;  31  W.  R,  1  ;  46  J.  P.  213— P.  C. 


Suit  for  Froth  Offeaeot  whilst  Sontoneo 

in  a  fomier  Salt  not  onlbreod.] — Although  it 
may  not  be  proper  to  institute  a  new  suit  for 
the  mere  purpose  of  punishing  contumacy  or 
disobedience  to  orders  passed  in  a  former  suit, 
yet  a  new  suit  may  be  brought  for  new  substan- 
tial offences,  and  the  former  disobedience  be 
relied  upon  as  a  matter  of  aggravation.    I  b, 

Proooodingt  against  Clork  in  Orders — ^Bishop, 
Promotor  of  Suit.]— Under  the  Church  Dis- 
apUne  Act,  1840  (3  &  4  Vict.  c.  86),  which 
empowers  a  bishop  to  hear  and  determine  a 
charge  against  a  clerk  in  orders  of  having  com- 
mitted an  ecclesiastical  offence,  if  the  bishop  be 
not  patron  of  any  preferment  held  by  the  party 
accused,  the  mere  fisict  that  the  bishop  is,  by  his 
secretary,  promoter  of  the  suit  does  not,  in  the 
absence  of  any  personal  interest  or .  bias,  dis- 
qualify him  from  adjudicating  upon  the  case. 
Heff.  V.  St.  Albans  (,BUhop),  9  Q.  B.  D.  464  ;  46 
L.  T.  692. 

So  Contnmaoo  Capiondo.] — After  the  hearing 
of  the  matter  of  a  representation  in  which  the 
vicar  of  a  parish  was  the  party  complained  of,  a 
monition  issued  admonishing  the  vicar  to  abstain 
from  certain  unlawful  ceremonies  and  obser- 
vances during  the  performanee  of  divide  service 
in  the  parish  church.  The  vicar  disobeyed  this 
monition,  and  was  served  with  an  inhibition 
under  the  Public  Worship  Regulation  Act,  1874, 
inhibiting  him  for  the  term  of  three  months  from 
performing  divine  service  within  the  diocese. 
Afterwards,  and  whilst  the  inhibition  was  still 
in  force,  the  complainants  applied  to  the  court 
on  afiSdavits,  which  alleged  that  since  the  in- 
hibition the  vicar  had  performed  divine  service 
in  the  church,  and  had  there  continued  the 
ceremonies  and  observances  from  which  he  had 
been  admonished  to  abstain,  and  had  also  ob- 
structed the  curate  appointed  by  the  bishop  of 
the  diocese  from  entering  the  church,  and  prayed 
that  the  vicar  should  be  pronounced  contu- 
macious.   Thereupon  the  vicar  was  pronounced 


by  the  court  to  be  contumacious ;  and  his  con- 
tempt having  been  signified  to  the  Queen  in 
chancery,  he  was  arrested  and  imprisoned  under 
a  writ  de  contumace  capiendo.  Shortly  after 
the  vicar  had  been  thus  arrested,  divine  service 
was,  wi^out  any  opposition  being  offered,. per- 
formed in  the  church  by  tlie  curate  appointed  by 
the  bishop,  and  the  complainants  applied  to  the 
court  on  motion  that  the  vicar  should  be  re- 
leased. The  court  ordered  that  the  vicar  should 
be  forthwith  released  without  previous  payment 
of  the  costs  of  his  contempt,  but  without  pre- 
judice to  any  other  remedy  for  such  costs  ;  and 
that  such  costs  should  be  recoverable  as  costs  in 
the  cause.  Hudson  v.  Hboth,  2  P.  D,  126  ;  85 
L.  T.  820. 

Imprisonment  for  Contempt  —  Avoidanoe  of 
Benofioe — Satiefaetion.] — G.,  a  beneficed  clerk, 
was  admonished  in  a  suit  to  discontinue  certain 
illegal  practices,  and  on  refusing  was  inhibited 
from  performing  divine  service  within  the  diocese. 
For  disobedience  his  contempt  was  signified,  and 
G.  was  imprisoned  under  warrant  in  pursuance 
of  53  Geo.  3,  c.  127.  G.  having  remained  in 
prison  for  three  years,  whereupon  his  benefice 
became  void  under  the  Public  Worship  Regula- 
tion Act,  s.  13  :— Held,  that  as  the  services  in- 
hibited ceased  to  operate  when  the  incumbency 
ceased,  G.  had  snbstentially  obeyed  the  order  of 
the  court  and  satisfied  his  contempt,  and  was 
entitled  under  53  Geo.  3,  c.  127,  to  his  order  of 
discharge.     Dean  v.  Green,  46  J.  P.  742. 

III.  COLONIAL  CHURCH. 

PoBitioflL  ot]— The  Church  of  Enghind,  in 
places  where  there  is  no  church  established  by 
law,  is  in  the  same  situation  as  any  other  reli- 
gious body,  and  the  members  may  adopt  rules 
for  enforcing  discipline  within  their  body  which 
will  be  binding  on  those  who  expressly  or  by 
implication  have  assented  to  them.  Long  v. 
Cape  Town  iJiUhop),  1  Moore,  P.  C.  C,  N.  S.  411 ; 
9  Jur.,  N.  S.  805  ;  8  L.  T.  738  ;  11  W.  R.  900. 

Powen  of.] — Where  a  colonial  bishop,  without 
the  consent  either  of  the  crown  or  of  the  colonial 
legislature,  convened  an  assembly  which  he  al- 
leged to  be  a  synod,  and  by  which  acts  and 
constitutions  were  passed  purporting  to  bind 
members  of  the  Church  of  England  in  the  co- 
lony, whether  they  assented  to  them  or  not,  in 
respect  as  well  of  some  temporal  as  spiritual 
matters: — Held,  that  whether  the  bishop  had 
authority  to  assemble  a  synod  or  not,  the  meet- 
ing convened  was  in  no  sense  a  synod,  and  the 
acts  which  it  purported  to  declare  were  clearly 
Ulegal.    lb. 

Crown  whore  Colonial  Legislattire  ex- 
ists.]— After  an  independent  legislature  is  es- 
tablished in  a  colony,  the  crown  cannot  by  its 
prerogative  establish  a  metropolitan  see  or  pro- 
vince, or  create  an  ecclesiastical  corporation, 
whose  status,  rights,  and  authority,  the  colony 
can  be  required  to  recognize.  Aatal  (Bf'shop), 
Ex  parte,  3  Moore,  P.  C.  C,  N.  S.  115  ;  11  Jur., 
N.  S.  353  ;  12  L.  T.  188 ;  13  W.  R.  549. 

Nor  has  the  crown  in  such  circumstances 
power  to  confer  any  jurisdiction,  or  coercive 
legal  authoritv,  upon  the  metropolitan  over  the 
suffragan  bishops,  or  over  any  other   person. 

Y  2 
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BighU  of  Biihop  ol]— When  a  bishop  takes 
an  oath  of  obedience  to  another  bisnop  as 
his  metropolitan,  thinking  erroneously  that 
such  latter  bishop  was  legally  invested  with 
the  dignity  of  the  office,  such  oath  does  not 
confer  any  jurisdiction  on  the  latter  bishop. 
Jb. 

A  fund  had  been  formed,  and  rested  in  trus- 
tees, for  the  endowment  of  bishoprics  of  the 
Church  of  England  in  the  oolonies.  C.  had  been 
appointed  bishop,  and  his  see  created,  by  letters 
patent,  in  a  colony  possessing  at  the  time  a  legis- 
lative constitution.  He  consequently  had  no 
coercive  jurisdiction : — Held,  that  he  was  never- 
theless entitled  to  payment  of  his  salary  out  of 
the  fund.  Colenso  v.  Gladstone,  3  L.  B.,  Eq.  1 : 
36  L.  J.,  Ch.  2 ;  12  Jur.,  N.  S.  971 ;  16  L.  T.  465  ; 
15  W.  R.  29. 

In  1850  a  piece  of  land  in  the  colony  of  Natal 
was  granted  by  the  crown  *^  in  freehold  to  the 
bishop  of  Capetown,  A.,  and  his  successors  in  the 
see,  in  trust  for  the  English  church  at  Pieterma- 
ritzbuig,"  in  the  colony  of  Natal,  and  a  church 
was  erected  on  the  land.  At  the  time  of  the 
grant.  Natal  was  part  of  the  diocese  of  Cape- 
town, but  was  BUMequently  created  a  separate 
see,  of  which  C.  was  appointed  bishop,  and  the 
church  so  erected  became  the  cathedral  church 
of  the  diocese  of  Natal.  In  1863  A.  took  posses- 
sion of  the  church,  and  excluded  C.  from  the  use 
of  the  same  : — Held,  in  an  action  of  ejectment 
by  C.  to  recover  possession  of  the  land,  first,  that 
A.  had  no  estate  or  title  in  the  land  so  granted, 
cither  as  a  trustee  or  otherwise  ;  secondly,  that 
C.  had  a  right  as  against  A.  to  use  and  have 
access  to  the  church  ;  thirdly,  that,  in  an  action 
of  ejectment,  the  supreme  court  had  no  power  to 
deal  with  the  actual  estate  in  the  land.  Cape- 
town (^BUhop)  V.  Natal  (^Bishop),  38  L.  J.,  P.  C. 
68  ;  17  W.  If.  1050. 

tSee  also  Colony. 

IV.  ADVOWSON  AND  PRESENTATION. 

Advowson — Bealtj.j — ^An  advowson  descend- 
ing to  an  heir  is  real  assets,  and  may  be  sold  for 
the  payment  of  debts.  Tong  v.  Rohimon^  1  Bro. 
P.  C.  144. 

Oeseent  of  Bight  of  Donatioa.]— The 

right  of  donation  descends  to  the  heir,  and  the 
executor  has  no  title  when  the  testator  was 
seised  of  the  advowson  of  a  donation;  other- 
wise if  it  had  been  a  presentation  benefice.  Rep- 
pington  v,  Tamworth  School^  2  Wils.  158. 

Deriie  of,  to  Tmsteof.]— By  a  devise  of 

lands  and  advowsons  to  trustees  to  apply  the 
rents,  issues,  and  annual  proceeds  as  directed  by 
the  will,  the  proceeds  of  the  sale  of  a  next  pre- 
sentation are  well  given  to  the  trustees,  and 
do  not  pass  to  the  heir-at-law  as  undisposed  of. 
CuJtt  V.  Middleton,  34  L.  J.,  Ch.  185 ;  13  W.  R. 
249.    •    . 

— i—  Appendant  to  a  Manor.]— By  the  common 
law  the  grant  of  a  manor  by  uie  king,  cum  per- 
tinentibus,  passes  an  advowson  appendimt  to  it, 
and  17  Edw.  2,  c.  16,  creates  a  restriction  as  to 
advowsons  of  churches  only  and  does  not  apply 
to  a  lay  advowson.  Att.-Oen.  v.  Bwelme  (lios* 
pital),  17  Beav.  366  ;  22  L.  J.,  Ch.  846. 

In  1790,  an  advowson  appendant  to  a  manor 
was  sold  and  assigned  for  the  residue  of  a  term 


of  500  years,  created  in  the  manor  and  advowson 
in  1746,  and  which,  except  as  to  the  advowson,. 
had  ceased  : — Held,  that  this  did  not  sever  the 
appendancy,  and  that  the  advowson  passed  by  a 
subsequent  release  of  the  manor  with  gencsal 
words.    Booper  v.  Harrison,  2  Kay  &  J.  86. 

— — ■  Sale  ot] — A  conveyance  of  a  fourth  part 
of  an  advowson  in  1672  is  not  to  be  deemed  volun- 
tary, because  the  only  pecuniary  consideration  ex- 
pressed in  the  deed  is  20<. ;  &e  court  will  pre- 
sume that  20«.  would  be  the  full  ralue  of  the 
fourth  part  of  an  advowson  at  that  time.  6hiUjf 
V.  Exeter  ^Buhop),  5  Bing.  171 ;  2  M.  &  P. 
266. 

A  declaration  stated  that  a  deed  conveyed 
the  purparty  of  an  advowson.  By  the  deed  the 
whole  was  conveyed ;  but  it  appeared  that  the 
person  making  the  conveyance  was  possessed 
only  of  a  pnrrMurty : — ^Held,  no  variance.  OvUjf 
V.  Exeter  QBishop'),  4  Bing.  290;  12  Moore,. 
691. 

The  word  '* living"  is  sufficient  to  pass  the 
advowson,  but  it  may  be  restricted  to  the  next 
presentation.  The  context  must  determine  its 
meaning.     Webb  v.  Byn{f,  2  Kay  k  J.  669. 

An  i^vowson  was  sold.  After  the  sale  the 
purchaser  found  that  there  was  a  mortgage  on 
the  living  in  respect  of  money  advanced  to  build 
a  new  parsonage  house : — Held,  that  this  did  not 
form  a  ground  for  rescinding  the  contract  for 
the  advowson,  or  for  allowing  to  the  purchaser  a 
deduction  from  the  amount  of  the  purchase- 
money.  Edwards- Wood  v.  Majoribanks,  7  H. 
L.  Cas.  806  ;  30  L.  J.,  Ch.  176  ;  6  Jur.,  N.  8. 
1167. 

When  Simoniacal.] — A  grant  of  an  ad- 
vowson after  the  church  is  actually  vacant  is 
void  ;  but  no  lapse  incurs  tiU  after  induction  to 
a  second  benefice.  Salisbury  QBishop)  ▼.  Wol- 
ftirston,  3  Burr.  1504  ;  2  Wils.  174  ;  &  C,  nom. 
Lincoln  {BishejO  ▼•  WoUaHon,  1  W.  BL  440. 

An  agreement  for  carrying  a  former  simoniacal 
contract  into  effect  is  not  necessarily  also  simoni- 
acal and  void.  Greenwood  y.  London  (Bisk^). 
1  Marsh.  292  ;  6  Taunt.  727. 

The  sale  of  the  advowson  of  a  church  which  is 
full,  is  not  simoniacal  by  reason  of  the  incum- 
bency being  at  the  time  of  sale  voidable  at  the 
election  of  the  patron.  Alston  v.  Atlay,  6  N.  d& 
M.  686  ;  2  H.  &  W.  166.  Seel  A.  &  E.  289  ;  2 
N.  &  P.  492  ;  W.,  W.  &  D.  662. 

An  agreement  for  the  sale  of  an  advowson, 
containing  a  stipulation  that  the  vendor  should 
pay  interest  until  the  benefice  became  vacant, 
the  incumbent  being  a  son  of  the  vendor,  but 
not  a  party  to  the  contract,  is  not  simoniacaL 
Sweet  Y.Meredith,  3  Giff.  610  ;  32  L.  J.,  Ch.  147; 
9  Jur.,  N.  S.  669  ;  7  L.  T.  664. 

Presentation  to.] — In  a  suit  instituted  against 
a  clergyman  by  the  secretary  to  the  bishop  of 
the  diocese,  it  was  proved  that  he  had  been 
guilty  of  simony,  by  reason  of  his  having  cor- 
ruptly and  simonlacally  obtained  presentation 
and  institution  to  his  vicarage,  and  also  of  con- 
duct unbecoming  a  clergyman  in  unlawfully 
threatening  a  certain  person  to  publish  a  libel 
upon  him  with  the  intent  of  extorting  money. 
The  court  founding  its  sentence,  in  respect  of 
the  offence  of  simony,  upon  the  general  eccle-' 
Riastical  as  well  as  statute  law,  prtMiounoed  that 
he  was  a  disabled  person  in  law  to  have  the 
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vicarage,  and  that  the  presentation  thereto,  and 
his  atUoiasion  and  institution  thereupon,  were 
void  and  frustrate,  and  of  no  effect  in  law,  and, 
having  regard  to  all  the  circumstances  of  the 
case,  Sie  <SFence  of  misconduct  as  well  as  that  of 
simony,  it  farther  pronounced  upon  him  a  sen- 
tence of  deprivation  from  the  ministry  and  from 
the  perfQrmanoe  of  all  clerical  functionB  what- 
soever in  the  province  of  Canterbury,  and  con- 
demned him  m  the  costs  of  the  suit.  And  it 
directed  the  registrar  to  apprise  the  Queen's 
proctor  of  the  sentence  in  order  that  her  Majesty 
might  exercise  her  right  of  presentation  to  the 
vacant  benefice  ^ven  by  12  Anne,  st.  2,  c.  12. 
Zee  V.  Merest,  39  L.  J.,  Ecc.  53  ;  22  L.  T.  420. 

The  patron  was  called  as  a  witness  in  the  suit, 
and  was  required  to  produce  the  deed  of  convey- 
ance to  him  of  the  advowson  of  the  vicarage  in 
respect  of  the  presentation  to  which  the  simony 
had  bmi  committed.  It  was  admitted,  that  the 
deed  was  in  court,  but  the  witness  declined  to 
produce  iton  the  ground  that  it  was  a  title-deed. 
The  court  notwithstanding  ordered  its  produc- 
tion,   lb. 

The  sale  of  the  next  presentation,  the  incum- 
bent being  in  extremis,  within  the  knowledge  of 
both  contracting  parties,  but  vrithout  the  privity 
or  with  a  view  to  the  nomination  of  the  particu- 
lar clerk,  is  not  void  on  the  ground  of  simony. 
JPVia*  V.  Chester  ^Bishop),  1  Dow  &  Clark,  416  ; 

3  Bligh,  N.  8. 123  ;  6  Eing.  1 ;  overruling  &  C, 

4  D.  ltR.93;  2  B.  &  C.  635. 

An  induction  upon  a  simoniacal  presentment 
is  void  against  the  presentee  of  the  crown,  who 
apon  being  inducted  may  maintain  ejectment 
against  the  person  simoniacally  presented.  Doi^ 
d.  Watson  v.  Fletcher,  2  M.  &  R.  206  ;  8  B.  &  C. 
25. 

In  an  action  for  use  and  occupation  by  an 
incumbent  against  a  tenant  of  the  glebe  lands, 
who  has  paid  him  rent,  the  defendant  cannot 
give  evidence  of  a  simoniacal  presentation  of  the 
plaintiff,  in  order  to  avoid  his  title.  Cooke  v. 
Loxley,  5  T.  R.  4. 

In  an  action  for  penalties  under  31  Eliz.  c.  6, 
for  a  simoniacal  contract  to  present,  the  declara- 
tion alleged  a  contract  by  the  clerk  to  buy  the 
advowson,  if  he  was  presented  to  the  living,  and 
a  presentation  in  pursuance  of  such  contract : — 
Held,  that  the  proof  of  presentation  was  essen- 
tial to  the  action,  and  that  for  that  purpose  it 
was  not  enough  to  shew  that  the  defendant  pre- 
pared a  presentation,  and  tendered  it  to  the 
bishop's  secretary,  but  which  never  was  in  fact 
used  or  acted  upon,  the  clerk  having  been  after- 
wards in^titutcn  on  his  own  petition  as  equitable 
owner  of  the  advowson.  Greemcood  v.  Wood- 
Aamj  2  M.  &  Rob.  363. 


On  understanding  that  Bents  should  be 


lianded  to  Patron.] — The  plaintiff,  who  was  in- 
cumbent and  patron  of  a  living,  put  the  rectory 
into  repair,  and,  with  the  sanction  of  the  bishop 
of  the  diocese,  let  it  to  a  tenant  for  a  certain 
period.  Before  the  termination  of  the  tenancy 
the  plaintiff  resigned  the  living,  and  presented 
the  defendant  thereto.  The  presentation  was 
made  upon  an  understanding  and  agreement 
between  the  plaintiff  and  the  defendant  that 
the  defendant  should,  in  consideration  of  having 
received  the  benefit  of  the  said  repairs,  hand 
over  to  the  plaintiff  any  rent  which  he  should 
receive  in  respect  of  the  said  tenancy  between 
the  date  of  the  presentation  and  the  termination 


of  the  tenancy : — Held,  a  simoniacal  agreement, 
and  the  presentation  therefore  void  under  31 
Eliz.  c.  6.  3fosse  v.  Killick,  50  L.  J.,  Q.  B.  300 ; 
44  L.  T.  149  ;  29  W.  R.  522, 

By  Purchaser  of  Estate  for  Life.]— A 

purchase  of  an  estate  for  life  in  an  advowson  is 
not  a  purchase  of  the  next  avoidance  of,  or  pre- 
sentation to,  any  benefice  or  cure  of  souls  within 
12  Anne,  st.  2,  c.  12,  s.  2,  so  as  to  render  the 
presentation  of  himself  by  the  purchaser  (being 
m  other  respects  idoneus)  void  by  that  stiatute, 
or  the  contract  simoniacal.  Walsh  v.  Lincoln 
iBishop),  10  L.  R.,  C.  P.  518  ;  44  L.  J.,  C.  P. 
244  ;  32  L.  T.  471  ;  23  W.  R.  829. 

At  common  law,  the  purchaser  of  an  estate  pur 
autre  vie  in  an  advowson,  may,  no  less  than  the 
purchaser  of  an  advowson,  in  fee,  offer  himself  to 
the  ordinary,  and  pray  to  be  admitted  on  a 
vacancy  occurring ;  and  the  bishop,  provided 
only  if  he  is  a  fit  and  proper  person  in  holy 
orders,  is  bound  to  institute  him,  and  has  no  dis- 
cretion to  refuse.    lb, 

A  clerk  in  holy  orders  purchased  from  the 
tenant  for  life  his  life  estate  in  the  advowson  of 
a  rectory  in  1859.  In  May,  1873,  during  the  life» 
time  of  the  tenant  for  life,  the  incumbsnt  died, 
and  in  June,  1873,  the  tenant  for  life  died.  The 
clerk  within  the  proper  time  presented  or  offered 
himself  to  the  bishop  for  institution  to  the  living, 
but  the  bishop  refused  to  admit,  on  the  grounds 
that  the  vacancy  caused  by  the  death  of  the  in- 
cumbent was  the  next  and  oidy  avoidance  which 
accrued  to  the  clerk  after  the  purchase  of  his  ad- 
vowson, and  that  therefore  his  presentation  of 
himself  was  void  by  12  Anne,  st.  2,  c.  12,  s.  2  ; 
and  that  as  a  patron  cannot  present  himself,  but 
can  only  offer  himself  and  pray  to  be  admitted, 
the  bishop  has  a  discretion  whether  he  will  ad- 
mit him  or  not : — Held,  that  the  contract  between 
the  clerk  and  the  tenant  for  life  was  not  a  simo- 
niacal contract  within  the  statute,  and  that  there 
was  no  objection  to  the  derk  presenting  himself 
for  Institution,  and  the  bishop  upon  him  so  offer- 
ing himself  was  bound  to  admit  him.    Ih, 

Costs  of  Litigation  as  to  Bight  of.]— A 

contract  by  T.,  a  clerk  in  holy  orders,  to  in- 
demnify W.,  who  claimed  the  right  of  presenta- 
tion to  a  living,  against  the  costs  of  a  litigation 
to  establish  that  right,  provided  that  W.,  in  case 
of  success,  should  present  T.  to  the  living,  is  a 
corrupt  agreement,  and  cannot  be  enforced. 
Semble,  it  partakes  both  of  the  nature  of  cham- 
perty and  maintenance.  Littledale  v.  Hiompson, 
4  L.  R.,  Ir.  43. 

Tenant  for  Life,  a  Lnnatio.]— A  lunatic  was 
tenant  for  life  of  the  advowson  of  a  rectory  and 
other  real  estate.  Under  the  order  of  the  court  a 
lease  of  the  property  for  ninety-nine  years,  if  the 
lanatic  should  so  long  live,  hacl  been  made  to  two 
persons  at  a  large  rent.  This  lease  had  become 
vested  in  the  administrator  of  the  survivor  of  the 
two  lessees,  the  administi-ator  being  also  the  first 
tenant  in  tail  in  remainder  expectant  on  the 
death  of  the  lunatic  without  issue  male.  The 
lunatic  was  aged  eighty-two,  and  had  never  had 
any  issue.  The  administrator  wished  to  sell  the 
next  presentation  to  the  rectory,  and  petitioned 
the  court,  as  protector  of  the  settlement,  to  con- 
sent to  the  barring  of  the  entail  of  the  advowson 
so  far  as  might  be  necessary  for  effecting  the  pro- 
posed sale : — Held,  that  as  the  application  was 
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not  for  the  benefit 'of  the  Innatic's  estate,  bat 
onlj  for  the  benefit  of  a  collateral,  the  court 
ought  not  to  interfere.  Tharp  or  Thorp,  In  re, 
3  Ch.  D.  69  ;  35  L.  T.  293— C.  A. 

When  the  sanction  of  the  Court  of  Chancery  is 
required  to  the  sale  of  an  ecclesiastical  lease  to 
the  Ecclesiastical  Commissioners,  by  reason  of  a 
bencfidaiy  being  of  unsound  mind,  the  applica- 
tion should,  under  23  &  24  Vict.  c.  124,  s.  38,  be 
made  in  Chancery,  and  not  in  lunacy.  Cheshire, 
In  re,  7  L.  R.,  Ch.  50  ;  41  L.  J.,  Ch.  208  ;  25  L.T. 
721  ;  20  W.  R.  49. 

Purehaie  of,  in  Trust.] — A  father  bequeathed 
12,0OOZ.  to  trustees  to  invest  the  whole  or  part  in 
the  purchase  of  an  advowson  ;  and,  until  his  son 
should  be  presented  to  a  benefice  producing  a 
net  1,0002.  per  annum  or  die,  the  trustees  were 
to  present  some  fit  person  to  the  benefice,  the 
advowson  whereof  they  had  purchased,  and,  sub- 
ject as  aforesaid,  were  to  hold  the  advowson  in 
trust  for  the  son,  his  heirs  and  assigns ;  and  in 
the  meantime,  and  until  such  investment,  the 
trustees  were  to  lay  out  the  12,0007.  upon  certain 
securities,  and,  during  twenty-one  years  from  the 
testator's  death,  to  accumulate  the  income,  and 
the  income  of  the  12,0002.  and  the  accumula- 
tions was,  after  the  twenty-one  years  (in  case 
the  advowson  had  not  been  purchased),  to  belong 
to  the  son,  his  executors  or  administrators  ;  and  if 
the  son  died  or  was  presented  to  a  benefice  of 
1,000/.  a  year  before  a  contract  for  the  purchase 
of  the  advowson  had  been  entered  into,  or  if  part 
of  the  12.000/.  or  the  accumulations  remained 
after  completing  such  contract,  the  same  was  to 
be  paid  to  the  son,  his  executors  or  administra- 
tors. The  12,000/.  having  been  set  apart  and  in- 
vested and  accumulated,  but  no  advowson  having 
been  bought,  the  son,  thirteen  years  after  the 
testator's  death,  claimed  the  entire  fund  : — Held, 
that  although  there  was  no  |)er8on  who  could  en- 
force the  trust,  yet,  as  the  trustees  were  willing 
to  carry  it  out,  and  could  present  any  fit  person 
they  chose  to  the  benefice  when  they  had  1x>ught 
the  advowson,  the  son  was  not  the  exclusive 
object  of  the  trust,  and  was  not  entitled  to  a 
transfer  of  the  fund.  Oott  v.  Xaime,  3  Ch.  D. 
278  ;  36  L.  T.  209. 

Tranifer  of,  by  Patron  during  Vaeaney — Trust 
to  Appoint — ifominationof  Belt] — The  patron  of 
a  donative  benefice,  being  a  qualified  clergyman 
and  officiating  curate  of  the  church,  by  deed  poll, 
executed  during  a  vacancy  of  the  benefice,  granted 
the  advowson  to  a  trustee  in  trust  to  present 
whomsoever  the  patron  should  nominate  ;  the 
patron  then  by  woixl  of  mouth  nominated  him- 
self, and  the  trustee  by  deed  poll  granted  the 
office  of  rector  to  him  : — Held,  that  the  transac- 
tion was  valid,  and  that  he  thereupon  became 
rector  and  entitled  to  the  profits  of  the  benefice. 
Lowe  v.  Chester  (^Bhhop),  10  Q.  B.  D.  407  ;  48 
L.  T.  790  ;  47  J.  P.  375. 

Sights  of  Presentation — ^In  whom  they  reside.] 
— Under  6  Geo.  4,  c.  103,  a  church  building  act, 
where  only  one  subscriber  of  50/.  is  left  surviving, 
and  only  one  trustee  by  election,  the  incumbent 
of  the  parish  becomes  trustee  ex  officio  jointly 
with  the  surviving  trustee  by  election,  and,  on 
the  death  of  the  latter  within  forty  years,  en- 
titled to  nominate  on  the  vacancy  in  the  incum- 
bency of  the  church.     Allen  v.  Ghmeefter  and 


Bristol  ^Bishop),  6  L.  R.,  H.  L.  219  ;  42  L.  J., 
C.  P.  299. 

By  a  deed  of  settlement  in  1783,  an  advowson 
was  limited  to  Hill  and  his  issue  male  in  strict 
settlement,  "upon  this  express  condition  and 
limitation,"  that  the  person  who  should  at  any 
time  thereafter  be  seised  of  or  entitled  to  the 
advowson  under  the  deed  should  from  time  to 
time,  as  the  church  should  become  vacant, 
present  a  fellow  of  St.  John's  College.  And  on 
failure  of  such  person  presenting  as  aforesaid^ 
and  from  and  aft^r  sncn  failure,  the  advowson 
should  remain  to  the  use  of  the  master  and 
senior  fellows  of  the  college.  One  of  the  per- 
sons entitled  under  the  deed  having  suffered  a 
recovery  and  conveyed  the  fee  simple  of  the 
advowson  to  the  defendant's  predecessor  in  title  : 
— Held,  that  the  advowson  was  limited  in  trusts, 
not  on  condition,  and  that  on  failure  of  the 
defendant  to  present  a  fellow,  the  gift  over  took 
effect  in  favour  of  the  master  and  seniors.  St. 
John's  College  {Cambridge)  v.  J^ngham  (JSzr/), 
29  L.  T.  447  ;  22  W.  R.  125. 

The  owner  of  an  advowson  after  directing  that 
13,000/.  should  be  invested  and  the  interest  paid 
to  his  wife  for  her  life  for  the  support  of  herself 
and  their  children,  directed  his  executors  when 
the  church  was  full  to  sell  the  advowson,  and 
also  certain  freehold  land,  and  invest  the  proceeds 
for  the  same  purpose  as  before  directed  with 
respect  to  the  13,000/.,  and  after  the  death  of  his 
wife  then  for  the  purposes  in  the  will  mentioned. 
The  husband  died  in  September,  1874,  the  church 
then  being  full,  and  he  left  his  widow  and  five 
infant  daughters,  his  co-heiresses  at  law,  him 
surviving.  The  executors  did  not  sell  the  ad* 
vowson,  and  on  the  death  of  the  incumbent  in 
February,  1875,  the  question  arose  who  was 
entitled  to  nominate  to  the  vacant  benefice : — 
Held,  that  the  right  to  nominate  was  in  the 
widow.  Briggs  v.  Sharjje,  20  L.  R.,  Eq.  317 ; 
44  L.  J.,  Ch.  610 ;  33  L.  T.  164  ;  23  W.  R.  806. 

Bight  of  Komination.]— In  1437,  an  almshouse 
or  a  hospital  was  founded  and  endowed  by  a 
lord  of  a  manor  for  thirteen  poor  men,  and  two 
priests  for  praying  for  souls  and  the  education 
of  youth  ;  and  the  right  of  nominating  the 
master  was  vested  in  the  lord  of  the  manor  for 
the  time  being.  Previously  to  1513.  the  manor 
and  the  rights  of  imtronage  became,  on  the 
attainder  of  the  lord,  forfeit^  to  the  crown.  In 
1618,  James  the  First,  by  letters-patent,  granted 
the  right  of  nomination  of  the  master  to  the 
University  of  Oxford,  for  the  support  of  the 
Regius  Professor  of  Medicine,  and  in  1818,  the 
manor,  with  all  its  advantages  and  endowments, 
was  duly  granted  by  the  crown  to  B. : — Held, 
first,  that  the  rights  of  nomination  and  visita- 
tion, incidental  to  the  manor,  did  not,  uix)n  the 
forfeiture  by  attainder,  become  merged  and  ex- 
tinguished, but  vested  in  the  crown.  Att.-den. 
V.  Efcebne  {Hospital'),  17  Beav.  366  ;  22  L.  J., 
Ch.  846. 

Held,  secondly,  that  the  property  of  the  hospital 
was  not  affected  by  the  statutes  for  the  dissolution 
of  monasteries  (27  Hen.  8.  c.  28,  and  31  Hen.  8, 
c.  13),  but  remained  vested  in  the  crowTi  as  before. 

n. 

Held,  thirdly,  that  it  was  not  in  any  degree 
.iffected  by  the  act  respecting  chantries  (I  fidw.  6, 
c.  14),  so  as  to  vest  the  proi>erty  in  the  crown  as 
its  quasi  private  jKissessions.     lb. 

Held,  fourthly,  that  the  founder,  by  annexing 
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the  right  of  nomination  to  the  manor,  could  not 
make  and  had  not  made  them  inseparable  ;  but 
that  the  right  of  patronage  was  in  the  nature  of  a 
lay  advowBon,  which  the  lord  might  alien  without 
(Kirting  with  the  manor,  and  the  converse.    lb. 

Held,  fifthly,  that  by  the  ^raiit  of  James  to 
the  University  of  Oxford,  the  jus  patronattls  had, 
dc  facto,  been  severed  from  the  manor.    lb. 

Held,  sixthly,  that  by  the  common  law,  the 
grant  of  a  manor  by  the  king,  cum  pertinentibus, 
would  pass  an  advowson  appendant  to  it,  and 
that  the  17  Edw.  2,  c.  15,  created  a  restriction 
as  to  advowsons  of  churches  only,  and  did  not 
apply  to  a  lay  advowson.    lb, 

AequiMeenee— Estoppel.]— 1.  Claim :  That  the 
plaintiff  was  vicar  of  a  parish;  that  a  chapel 
was  erected  within  it,  and  endowed  and  con- 
secrated for  the  administration  of  the  sacraments 
and  the  performance  of  all  other  divine  offices 
according  to  the  rites  of  the  Church  of  England; 
that  the  plaintiff  as  such  vicar  was  entitled  to 
nominate  and  present,  and  had  nominated  and 
presented,  a  clerk  to  the  chapel,  but  another 
ctlerk  had  been  licensed,  instituted,  and  admitted 
by  the  defendant  bishop  on  the  nomination  and 
presentation  of  certain  other  defendants,  who 
thereby  hindered  the  plaintiff  in  the  exercise 
of  his  right ;  and  he  claimed  to  have  his  right 
established  and  declared.  Defence  of  the  last- 
mentioned  defendants :  That  certain  freeholders 
had  erected  the  chapel  and  conveyed  it  to  the 
Kcclesiastical  Commissioners,  and  applied  to 
them  under  14  &  15  Vict.  c.  97,  to  declare  the 
right  of  nomination  to  be  in  the  defendants  who 
h»l  endowed  the  chapel,  and  that  before  making 
such  declaration  a  copy  of  the  application  was 
according  to  the  act  sent  by  the  commissioners 
to  the  plaintiff,  he  being  both  patron  and  in- 
cumbent of  the  parish;  that  if  he  had  c<^ased  to 
be  patron  he  stood  by  and  knowingly  allowed 
those  defendants  to  endow  the  chapel  and 
procure  the  same  to  be  consecrated  in  tne  belief 
entertainerl  by  them  as  he  well  knew  that  he 
was  patron,  and  that  the  sending  of  such  copy 
to  him  was  in  fact  a  sending  of  a  copy  both  to 
the  patron  and  incumbent,  as  required  by  the 
act,  and  the  plaintiff  was  therefore  estopped 
from  denying  that  he  was  patron ;  and  that  the 
right  of  nomination  had  been  declared  to  be  in 
those  defendants,  who  afterwards  nominated. 
On  demurrer  to  the  allegation  of  estoppel : — 
Held,  that  it  was  bad,  because  the  rights  of  the 
vicar  were  not  merely  private  but  were  accom- 
panied by  spiritual  and  other  duties  in  which 
his  parishioners  were  interested,  and  he  could 
not  therefore  waive  or  divest  himself  of  those 
rights  and  duties  by  the  conduct  imputed  to  him. 
.If' A  inciter  V.  Roehegter  {BUhop),  5  C.  P.  D.  194 ; 
49  L.  J.,  C.  P.  114 ;  42  L.  T.  22. 

But  held,  also,  that  the  claim  was  bad,  inas- 
much as  it  did  not  all^e  that  the  chapel  was  a 
chapel  of  ease,  or  otherwise  shew  any  right  in  the 
vicar  to  nominate  and  present  a  clerk  to  it.    lb. 

2.  The  defendants  claiming  relief  over 
against  the  Ecclesiastical  Commissioners  served 
upon  them  a  notice  under  Order  XVI.  r.  18. 
They  entered  an  appearance  under  r.  20,  and  an 
order  was  afterwards  made  at  chambers  under 
r.  21  that  they  should  be  at  liberty  to  appear 
and  defend  this  action,  so  far  as  related  to  the 
question  whether  all  things  required  to  be  done 
by  them,  in  order  to  enable  them  as  against  the 
plaintiff  to  make  a  valid  declaration  of  the  right 


of  nomination  and  to  vest  that  right  in  the  de- 
fendants, were  done  by  them,  and  that  they 
should  be  bound  by  the  finding  upon  that  ques- 
tion. The  plaintiff  then  obtained  an  order  on 
the  Ecclesiastical  Conunissioners  for  discovery 
of  documents: — Held,  that  the  third  parties 
having  appeared  in  the  action  to  litigate  with  the 
plaintiff,  he  was  entitled  to  discovery  from  them, 
and  the  order  for  it  was  right.    lb. 

Sight  of  Eleotion  vested  in  Parishioneri.] — 

The  advowson  of  a  parish  church  being  vested  in 
trustees  who  were  bound  to  present  the  nominee 
of  the  parishioners  and  inhabitants,  a  vacancy 
occurred,  and  at  a  meeting  of  parishioners  con- 
vened by  the  churchwardens,  and  presided  over 
by  one  of  them,  the  30th  of  August  was  fixed 
upon  for  a  meeting  to  proceed  to  the  election  of 
a  vicar.  Meanwhile,  upon  the  requisition  of 
certain  inhabitants,  a  meeting  on  the  25th  of 
August,  summoned  by  the  churchwardens,  but 
at  which  they  declined  to  preside,  was  held,  at 
which  I'esolutions  were  passed  to  the  effect  that 
the  election  should  be  by  ballot,  on  one  day  only, 
and  at  several  polling  places,  and  that  the  poll 
should  be  open  from  nine  to  nine.  On  the  ^th 
of  August  the  meeting  resolved  upon  was  held, 
candidates  were  nominated,  a  shew  of  hands 
taken,  and  a  poll  demanded,  and  one  of  the 
churchwardens,  who  was  in  the  chair,  announced 
that  the  poll  would  be  taken  by  open  voting,  on 
the  following  and  two  successive  days,  at  one 
polling  place  only,  and  that  the  poll  would  be 
kept  open  from  eight  to  eight.  Ui)on  a  parishioner 
rising  to  move  amendments  similar  to  thpse  of 
the  25th  of  August,  the  chairman  left  the  chair 
and  declared  the  meeting  at  an  end.  After  the 
churchwarden  had  left  the  chair  another  chair- 
man was  chosen,  and  a  series  of  resolutions, 
similar  to  those  of  the  25th  of  August,  was 
moved  and  carried.  The  poll  having  been  taken 
in  the  way  announced  by  the  chairman  of  the 
meeting  of  the  30th  of  August : — Held,  that  the 
conduct  of  the  churchwardens  had  been  erroneous 
and  illegfJ ;  but  there  being  no  evidence  of  any 
voter  having  been  deprived  of  an  opportunity  of 
voting,  that  the  election  could  not  be  disturbed, 
Sliaw  V.  Thampaon,  3  Ch.  D.  233 ;  45  L.  J.,  Ch. 
827  ;  34  L.  T.  721.  See  Edenborough  v.  Canter- 
bury  (^Archbiithop^i  postj  col.  662. 

Semble,  an  election  by  ballot,  if  duly  resolved 
upon,  is  not  at  the  present  day  an  illegal  mode 
of  election.    lb, 

Compeneation  on  AboUtion  in  Ireland.] — ^A 
testator  made  a  devise  of  advowsons  in  Ireland. 
The  Irish  Church  Act,  1869  ('32  &  33  Vict.  c.  42), 
was  afterwards  passed  abolishing  advowsons  and 
giving  their  owners  a  right  to  compensation. 
The  testator  after  the  passing  of  the  act  made  a 
codicil  to  his  will  and  then  died.  Compensation 
for  the  advowsons  was  claimed  on  behalf  of  the 
devisee,  and  was  ascertained  and  made  payable 
to  the  executors  of  the  testator : — Held,  that  the 
compensation-money  was  payable  to  the  execu- 
tors of  the  testator,  and  not  to  the  devisee  of  the 
advowsons.  Frewen  v.  Frewen,  10  L.  R.,  Ch. 
610  ;  33  L.  T.  43  ;  23  W.  R.  864.  Aflirming  33 
L.  T.  418. 

Contractf  ef  Seiignation.] — A  bond,  reciting 
that  the  patron  of  a  rectory  had  by  an  instru- 
ment of  the  same  date  presented  an  incumbent, 
and  that  he  he  had  agreed  to  resign  upon  request 
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of  the  patron,  or  the  owners  of  the  advowson  for 
the  time  being,  for  the  purpose  of  enabling  him 
or  them  to  present  one  of  the  two  younger 
brothers  of  the  patron  when  capable  of  holding, 
was  simoniacal  and  void,  on  the  ground  that  such 
an  agreement  was  a  benefit  to  the  patron,  and 
contrary  to  31  Eliz.  c.  6,  and  (semble)  the  com- 
mon law.  Fletcher  v.  Sondes  (^Lord)^  1  Bligh, 
N.  S.  H4;  3  Bing.  698;  overruling  S.  i\  6  B.  &  A. 
836. 

A  bond  given  by  an  incumbent  to  the  patron, 
on  presentation,  to  reside  on  the  living,  or  to 
resign  if  he  did  not  return  to  it  after  notice,  and 
also  not  to  commit  waste  on  the  parsonage  house, 
is  good.    Bagshaw  v.  Sossley,  4  T.  R.  78. 

A  bond  given  to  an  incumbent,  securing  him 
an  annuity  of  equal  value  with  the  profits  of  the 
benefice  upon  his  resignation,  in  order  that 
another  may  be  presented,  who  might  give  a 
general  bond  of  resignation,  so  that  the  patron^s 
son,  when  of  proper  age,  might  be  presented, 
was  a  bond  within  31  Eliz.  c.  6.  s.  8,  and  void. 
Young  V.  Jones,  3  Dougl.  97. 

V.   EXCHANGE   OF  LIVINGS. 

Bights  of  Inonmbents.] — A  parson  who  resigns 
his  living  is  not  entitled  to  emblements.  Bulwer 
V.  Bulwer,  2  B.  &  A.  470. 

But  his  lessee  is  entitled  to  them,  because  the 
tenancy  Ls  determined  by  the  act  of  another. 
Ih, 

An  incumbent  of  a  living  may  maintain  an 
ejectment  against  parties  in  possession  of  the 
glebe  lands,  though  the  current  year  of  tenancy 
from  year  to  year,  created  by  his  predecessor,  is 
unexpired.  Doe  d.  Kirhy  v.  Carter^  R.  &  M.  237. 

A  rector  succeeded  to  the  rectory,  upon  the 
death  of  the  former  incumbent,  in  April,  1816. 
A.  and  B.  were  then  in  possession  of  the  glebe 
lands,  having  been  tenants  of  the  former  incum- 
bent, and  they  continued  in  possession  unil  after 
December,  1816,  when  the  rector  conveyed  the 
lands  to  trustees  for  securing  an  annuity  : — Held, 
that  the  latter  could  not  maintain  an  ejectment 
against  A.  and  B.  without  giving  them  a  notice 
to  quit.  Doe  d.  Coates  v.  Sofuerville,  6  B.  &  C. 
126  ;  9  D.  &  R.  100. 

A  rector  was  empowered,  by  act  of  parliament, 
with  the  consent  of  the  bishop,  to  raise  money  by 
way  of  annuity  on  lives,  for  the  purpose  of  build- 
ing a  new  rectory-house,  and  to  charge  the  same 
on  the  rectory.  The  bishop  himself  advancal 
the  money  ;  the  annuity  was  granted,  and  was 
paid  by  the  rector  until  his  deaUi ;  the  sum  thus 
paid  amounted  to  the  sum  advanced,  with  interest. 
At  the  suit  of  the  succeeding  rector,  the  transac- 
tion was  set  aside  on  the  ground  of  the  equitable 
incapacity  of  the  bishop  to  become  the  purchaser 
of  the  annuity : — Held,  that  he  had  a  right  to 
avoid  the  annuity  altogether,  and  that  the  defen- 
dant was  not  entitled  to  have  it  ascertained,  what 
was  a  proper  annuity  to  have  been  granted,  and 
to  charoe  the  succeeding  rector  with  his  propro- 
tion.     Greeydato  v.  King,  3  Beav.  49, 

Hegotiations  for  Beiignatioii  of  one  Party- 
Living  fabteqaently  filled  np  by  Patron.]— An 
exchange  of  livings  was  commenced  by  the 
execution  of  a  deed  of  resignation  by  one  of  the 
parties,  but  subsequently  fell  through.  One  of 
the  livings  was  in  the  meantime  filial  up  by  the 
patron.  The  late  rector  brought  ejectment 
against  the  new  rector  .—Held,  that  it  would 


not  lie.  Rwmey  v.  Ificholl,  2  C.  P.  D.  179  ;  36 
L.  T.  262.  Aifirmed  on  appeal.  2  0.  P.  D.  294  ; 
36  L.  T.  786  ;  25  W.  R.  614— C.  A, 

Bilapidatioiui.] — ^An  agreement  by  two  in- 
cumbents to  exchange  their  livings  in  their 
present  state,  and  that  one  of  them  shall  not 
call  on  the  other  to  pay  for  repairs,  is  not  neces- 
sarily simoniacal.  Goldkam  v.  Edtcards,  16 
0.  B.  437  ;  24  L.  J.,  C.  P.  189  ;  1  Jur.,  N.  S. 
684  ;  8,  P,  and  S.  C,  17  C.  B.  141.  Affirmed  in 
error,  18  C.  B.  389  ;  25  L.  J.,  0.  P.  223  ;  2  Jur., 
N.  S.  493— Ex.  Ch. 

Semble,  if  the  dilapidations  in  each  living  are 
nearly  equal,  an  agreement  mutually  to  for^o 
the  amount  would  not  be  simoniacal.    Ih, 

So,  if  the  dilapidations  in  one  living  were  of 
an  insignificant  amount,  an  agreement  that  the 
incoming  incumbent  should  for^o  such  amount 
would  not  be  simoniacal.    Ih, 

If  facts  are  pleaded  which  shew  that  an  agree- 
ment relied  on  must  necessarily  be  simoniacal, 
it  need  not  be  alleged  that  the  agreement  was 
made  corruptly,  in  order  to  bring  it  within 
31  Eliz.  c.  6,  8.  8.    lb. 

After  the  passing  of  the  Ecclesiastical  Dilapi- 
dations Act  of  1871,  an  agreement  was  entered 
into  by  two  incumbents  for  the  exchange  of  the 
livings  they  then  held,  and  one  term  of  such 
agreement  was,  that  neither  party  should  make 
any  claim  upon  the  other  for  dilapidations  : — 
Held,  that  the  agreement  was  not  in  contraven- 
tion of  the  above  act.  Wright,  v.  Darh^  1 
C.  P.  D.  638  ;  46  L.  J.,  C.  P.  41  j  35  L.  T.  188  ; 
24  W.  R.  841— C.  A. 

Held,  also,  that  the  contract  was  not  simoniacal 
nor  invalid.    Ih, 

VI.  ENDOWMENT   AND   AUGMENTATION 

OF  LIVINGS. 

PresnmptioiL  ol] — Where  a  rectory  was  granted 
by  the  crown  in  22  Edw.  6,  with  licence  to 
appropriate,  and  a  direction  to  appoint  a  vicar, 
and  endow  him  with  a  dwelling-house  ;  and,  on 
the  appropriation,  to  endow  him  also  with  a 
specified  annual  pension  or  portion  for  his  food 
and  sustentation  ;  and  it  appeared  that  there 
had  been  a  vicar  through  all  subsequent  time, 
and  that  such  vicar  had,  for  a  great  number  of 
years  back,  received  from  the  lessees  of  the 
rectory  for  the  time  being  a  larger  sum  than  the 
pension  specified  in  the  grant,  but  no  instrument 
of  endowment,  nor  evidence  of  the  existence  of 
such,  was  produced  : — Held,  that  after  so  long  a 
possession  it  might  be  presumed  that  an  endow- 
ment had  been  made  according  to  the  terms  of 
the  grant,  and  that  the  vicarage  had  been  subse- 
quently augmented.  Inman  v,  Wh4)rmhy.  1  Y. 
&  J.  545. 

Under  1  ft  2  Will.  4,  c.  45.]— By  a  local  act 
the  tithes  of  a  parish  were  extinguished,  and  in 
lieu  an  annuity  was  secured  to  the  vicar,  and  a 
remedy  was  given  him  for  recovering  arrears. 
Subsequently,  under  another  local  act,  a  church 
was  built  within  the  parish,  and  a  district 
assigned  to  it  under  59  Geo.  3,  c.  134,  and  the 
vicar  annexed  to  this  church,  under  1  &  2  Will. 
4,  c.  45,  s,  14,  one-sixth  part  of  the  annuity  : — 
Held,  that  such  annexation  was  valid  within 
that  enactment.  Hughes  v.  Denton,  5  C.  B., 
N.  S.  765  ;  28  L.  J.,  C.  P.  140 ;  6  Jur.,  N.  S.  575  ; 
33  L.  T.,  O.  8.  59  ;  7  W.  R.  306. 
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By  the  operation  of  the  19  Ji:  20  Vict.  c.  104, 
passed  in  1856,  the  chinch  has  become  a  '*  separate 
and  distinct  parish  for  ecclesiastical  purposes  " 
since  that  act : — Held,  not  to  prevent  it  from 
being  capable  of  an  annexation  under  1  &  2 
Will.  4,  c.  45,  it  being  at  the  time  of  the  annexa- 
tion a  churdi  to  which  a  district  had  already 
been  assigned  andcr  59  Geo.  3,  c.  134,  and  there 
being  nothing  in  19  &  20  Vict.  c.  104,  to  alter 
the  nature  and  character  of  district  charches 
otherwise  than  for  ecclesiastical  purposes,    lb. 

The  Archbishop  of  Canterbury,  being  owner  of 
the  impropriate  rectory  and  tithe  rent-charge  of 
a  parish,  granted  under  the  Augmentation  Acts, 
29  Car.  2,  a  8,  and  I  &  2  Will.  4,  c.  45,  to  the 
perpetual  curates  of  a  perpetual  curacy  for  ever, 
an  annual  rent  of  407.,  to  be  charged  upon  and 
yearly  issuing  out  of  the  rectory.  The  arch- 
bishop afterwards  leased  the  rectory  to  G.  for 
twenty-one  years,  yielding  and  paying  yearly  to 
the  archbishop  92. 13«.  6<f.,  and  also  6L  16«.  for 
redeemed  lancl-tax,  and  to  the  perpetual  curate 
40/.  On  appeal  against  a  poor-rate  for  the 
parish  in  which  G.  was  assessed  as  occupier  of 
the  tithe  rent-charge  : — Held,  that  he  was  not 
entitled  to  deduct  the  40/.  paid  to  the  perpetual 
eurate,  inasmuch  as  he  was  in  occupation  of  the 
whole  tithe  rent-charge,  including  the  40/.  Iteg. 
▼.  Grareg,  2  El.  &  El.  793  ;  29  L.  J.,  M.  C.  179  ; 
6  Jut.,  N.  S.  1014  ;  8  W.  R.  434. 

EvidenM.] — Proof  of  a  curacy  augmented  is 
made  by  shewing  an  order  for  the  augmenta- 
tion of  it,  entered  in  a  book  and  signed  by  the 
governors,  according  to  1  Geo.  1,  st.  2,  c.  10, 
s.  20,  without  going  on  to  prove  that  the  money 
was  afterwards  laid  out  in  land,  and  allotted  by 
deed  under  the  corporation  seal  of  the  governors 
of  Queen  Anne^s  bounty,  to  be  annexed  to  the 
euracy,  and  that  such  deed  was  inrolled  within 
fiix  months  after  its  execution.  Doe  d.  Graham 
V.  Srfftt,  11  East,  478. 

An  original  ancient  book,  containing,  amongst 
other  matters  concerning  a  particular  see,  the 
entry  of  the  endowment  of  ayicarage  by  a  former 
bishop,  to  whom  the  rectory  was  granted  by  the 
erown,  with  licence  to  appropriate,  and  coming 
from  the  registry  of  the  diocese,  is  evidence  of 
the  endowment.  Wollet/  v.  Brownhilly  M*Clel. 
321  ;  13  Price,  500. 

Ancient  entries  made  by  the  monks  of  an 
abbey,  relating  to  an  endowment  by  them  of  a 
vicarage  (whether  perfect  or  not),  are  good  evi- 
dence (quantum  valeant)  of  their  subject-matter ; 
although  such  entries  are  mixed  with  extraneous 
memoranda,  and  the  book  is  not  confined  or  ap- 
propriated to  subjects  ejusdem  generis ;  and, 
being  admitted,  they  may  be  read  throughout, 
for  the  purpose  of  proving  anything  which  is 
material  to  the  issue,  provided  it  is  relevant. 
Bullen  V.  Michel,  2  Price,  399. 

Joinder  of  Churehei — Pleading.  ] — Where  three 
parish  churches  have  been  united  by  22  Car.  2, 
c.  11,  the  benefice  may  be  described  in  pleading 
as  one  rectory.  WiUon  v.  Van,  Jlilderty  2  B.  & 
P.  394. 

Bights  of  Perpetual  Curate.] — A  perpetual 
curate  of  an  augmented  parochial  chapelry  has 
a  sufficient  possession  whereon  to  maintain  an 
action  for  breaking  and  entering  the  chapel  and 
destroying  the  pe>vs.  Jon^s  v.  BlliSf  2  Y.  &  J. 
265. 


VII.   MODE  OF  FILLING  BENEFICES. 

1.  Rights  of  Pbesentation  axd 
Nomination. 

Sy  Sovereign.] — The  king,  by  his  prerogative, 
has  a  right  to  present  to  a  church  which  becomes 
vacant,  by  his  promoting  the  incumhent  to  a 
bishopric :  but  this  right  must  be  exercised  in  the 
lifetime  of  the  person  promoted,  otherwise  the 
king^s  turn  is  lost.  Arm^h  (^Archbishoj))  v. 
Att.'Gen,,  2  Bro.  P.  C.  514. 

If,  after  a  grant  of  the  next  presentation  to 
a  living,  the  incumbent  is  made  a  bishop,  by 
which  the  living  becomes  vacant,  and  the  king 
is  entitled  to  present,  the  grant  is  not  defeated, 
but  the  grantee  may  present  on  the  next  vacancy 
occasioned  by  the  death  or  resignation  of  the 
king*s  presentee.  Troward  v.  Calland,  8  Bro. 
P.  C.  71 ;  8,  a,  nom.  Cdlland  v.  Troward,  2  H. 
Bl.  324  ;  6  T.  R.  439,  778. 

The  right  of  the  crown  to  present  to  an  English 
benefice,  upon  the  appointment  of  the  incumbent 
by  the  crown  to  a  bishopric,  is  not  barred  by  the 
crown  having,  before  such  appointment,  granted 
the  advowson  to  a  subject  Ileg,  v.  Eton  College 
QProvost  and  Felltnci),  8  El.  &  Bl.  610  ;  27  L.  J., 
Q.  B.  132  ;  4  Jur.,  N.  S.  335. 

But  no  such  right  exists  in  the  case  of  an  ap- 
pointment to  the  bishopric  of  Christchurch  in 
New  Zealand.    lb, 

Sy.  TIniverilty.] — The  right  of  presentation 
given  to  the  Universities  by  3  Jac.  1,  c.  5,  ss.  18, 
19,  20  ;  1  Will.  &  M.  c.  26,  s.  2  ;  and  12  Anne,  st. 
2,  c.  14,  s.  1,  arises  only  in  the  case  of  a  sole 
patron  or  all  of  several  co-patrons  professing  the 
Roman  Catholic  religion.    lb, 

Advowion  held  in  eonunon.] — A  prerogative 
representation  to  a  church,  of  which  the  advow- 
son is  held  in  common,  does  not  pass  for  the  turn 
of  the  otherwise  rightful  patron.  Grocertt'  Com- 
pany  v.  Canterbury  (^Archbishop),  2  W.  Bl.  770; 
3  Wils.  214,  221. 

Where  an  advowson  is  held  in  common,  and 
the  rota  of  presentation  not  expressly  settled,  the 
first  and  peaceable  presentations  are  evidence  of 
composition  between  the  parties.    lb, 

"Bj  Personal  Hepresentation  of  Prebendary.] 
— ^Where  an  advowson  belongs  to  a  prebendary 
in  right  of  his  prebend,  and  thechurcn  becoming 
vacant,  the  prebendary  dies  without  having  pre- 
sented, the  presentation  belongs  to  his  personal 
representative  for  that  turn,  according  to  the 
opinion  of  the  six  judges  out  of  eight,  delivered 
in  the  House  of  Lords.  Mirehouse  v.  Rennell^ 
8  Bing.  490  ;  1  M.  &  Scott,  683  ;  7  Bligh,  N.  S. 
241  ;  aflSrming  Rennell  v.  Linetdti  (^Bishop),  7 
B.  &  C.  113  ;  9  D.  &  R.  810. 

Where  two  Chnrehes  are  united.] — Where  two 
churches  are  united  by  act  of  parliament  after 
the  next  avoidance  of  both,  the  |>atron  cannot 
present  to  the  united  vicarage  upon  the  next 
avoidance  of  one.  Hardinge  v.  Winchester 
(^Bisfwjf),  2  W.  Bl.  1162.  ifee  also  post,  col. 
667. 

Xeaning  of  word  '<  Presentation."] — On  the 

division  of  an  old  parish  into  three  by  act  of 
parliament,  it  was  provided  "that  the  right  of 
patronage  and   presentation  to  the  said  three 
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churches  should  belong  to  a  dean  and  chapter 
and  their  successors  for  ever,  in  such  manner  as 
the  presentation  to  the  rectory  of  the  old  parish 
did  belong  to  them,  and  not  otherwise."  Upon 
a  nomination  by  them  to  one  new  parish,  with- 
out a  presentation  to  the  ordinary  for  institution  : 
— Held,  that  the  rectory  was  presentative,  and 
not  a  donative,  and  that  the  word  **  presentA- 
tion  '*  is  a  known  term  of  law,  and  when  spoken 
of  a  benefice  with  cure,  imports  the  patron's 
presenting  his  clerk  to  the  ordinary  to  be 
admitted  and  instituted.  Shirt  t.  Carr,  2  Bro. 
P.  C.  173. 

HeToeatioii  of.] — A  lay  patron  may  revoke 
his  presentation,  and  such  revocation  cannot  be 
void  for  simony.  Rogers  v.  IloUedj  2  W.  Bl. 
1039. 

Joint  Interest] — An  advowson  descended  to 
coparceners  A.,  B.,  C.  and  D.,  who  agreed  to  pre- 
sent in  succession  according  to  their  seniority. 
When  the  third  turn  came  C.  had  died,  leaving 
two  co-heirs,  E.  and  F.,  between  whom  the  right 
to  present  was  disputed.  E.,  however,  presented, 
and  on  the  next  avoidance,  F.  presented: — ^Held, 
that  the  presentations  by  E.  and  F.  were  to  be 
counted,  though  they  were  usurpations  on  the 
rights  of  F.  and  D.,  and  that  on  the  seventh 
avoidance  F.  would  be  again  entitled  to  present. 
Bichards  v.  Macclesfield  QJSarl)^  7  Sim.  257. 

When  a  protestant  and  a  catholic  are  co- 
partners in  an  advowson,  the  right  of  presenta- 
tion is  in  the  protestant  alone.  Edwards  v. 
Exeter  ^QBishop%  5  Bing.  N.  C.  664 ;  7  Scott, 
652  ;  3  Jur.  725, 

Rights  of  Presentation  and  nomination  di- 
vided.]— If  the  right  of  nomination  is  in  one, 
and  of  presentation  in  another,  and  either  im- 
pedes the  other  in  his  right,  a  quare  impedit  lies. 
Hex  V.  Stafford  (^Marquis),  3  T.  R.  646. 

WTiere  the  right  of  nominating  is  in  A.,  and  of 
presenting  in  B.,  B.  is  to  judge  of  the  qualifica- 
tion of  the  person  nominated,  in  the  same  manner 
as  a  bishop  does  ;  but  if  the  person  presenting 
object  to  tlie  nominee  on  the  ground  of  immo- 
rality, that  must  be  tried  by  a  jury.    lb. 

Institution  to  seoond  Living  without  depriva- 
tion of  first.] — ^After  an  incumbent  of  a  benefice, 
under  the  value  of  SI.  in  the  king's  books,  has 
been  instituted  and  inducted  to  another  benefice 
with  cure  of  souls,  the  right  of  presentation  ac- 
crues thereby  to  the  patron,  and  is  not  assign- 
able by  law  to  another,  and  the  incumbent  not 
having  been  deprived,  and  no  new  clerk  having 
been  presented,  remains  still  the  incumbent,  and  : 
8  legally  entitled  to  the  tithes.  Alston,  v.  Atlay, 
7  A.  &  E.  289  ;  2  N.  &  P.  492  ;  W.,  W.&  D.  662. 

Upon  institution  to  the  second  living  the  first 
is  void  as  to  the  patron,  but  not  so  as  to  incur  , 
lapse  without  sentence  of  deprivation  and  notice 
by  the  ordinarj',  or  at  least  until  notice  by  the 
ordinary.    lb. 

The  right  to  the  fallen  presentation  having 
become  a  personal  inalienable  right  in  the  patron 
disanuexed  from  the  advowson,  the  want  of 
knowledge  of  the  vacancy  by  the  patron  does 
not  alter  the  quality  of  the  right  so  as  to  make  it 
real,  or  re-annez  it  to  the  advowson.    lb. 

Chapel  of  £ase.]~The  incumbent  of  the 
mother  church  has  the  right  of  nominating  to 


chapels  of  ease,  and  can  only  lose  that  right  by 
agreement  between  patron,  parson,  and  ordinary, 
and  on  a  compensation  made  to  him.  JHjeim  v. 
MeUalf,  2  Eden,  360 ;  S.  CI,  nom.  Dixon  v.  J&r- 
sliaw,  Amb.  528 ;  S.  P.,  Famwortk  v.  Chester 
(.Bishop),  7  D.  &  R.  99 ;  4  B.  &  C.  555. 

A  private  act,  after  providing  for  the  sale  of 
glebe  land,  and  the  erection  of  an  additional 
church  with  part  of  the  proceeds,  directed  that 
the  curate  of  the  new  church  should,  during  the 
incumbency  of  the  then  rector,  be  appointed  by 
him  ;  and  that,  after  his  death,  avoidance  or  re-  ^ 
signation,  the  new  church  should  become  the 
principal  church,  with  all  the  rights,  immunities 
and  privileges  appertaining  to  a  mother  church, 
and  the  then  church  should  become  and  be 
deemed  a  chapel  of  ease  thereto,  to  be  served  by 
a  minister  capable  of  having  cure  of  souls ;  and 
that  the  patronage  of  or  right  of  presentation  to 
the  chapel  as  well  as  the  patronage  of  or  right  of 
presentation  to  the  new  church,  should  be  vested 
in  the  patron  of  the  rectory,  his  heirs  and  as-  , 
signs  ;  so  nevertheless  that  the  minister  of  the 
chapel  should  not  be  removable  at  pleasure : — 
Held,  that  the  chapel  of  ease  thus  created  by  the 
act  was  thereby  made  presentative  and  not  do* 
native.  Reg,  v.  Foley,  2  C.  B.  664  ;  15  L.  J.,  C. 
P.  108. 

By  Bishop  of  Dioeese.] — Where  the  right  of 
presentation  or  nomination  to  the  office  of  curate 
or  reader  fell  within  the  provisions  of  the  1  &  2 
Vict  c.  31,  and  consequently  such  right,  in  the 
case  of  a  vacancy  before  sale,  vest^  in  the 
bishop  of  the  diocese,  under  the  proviso  in  the  5 
&  6  Will.  4,  c.  76,  s.  139,  see  Hine  v.  ReynMs^ 
2  Scott,  N.  R.  394  ;  2  M.  &  G.  71. 

By  Oovemors   specially   Appointed.] — By  a 

charter  of  Edw.  6,  it  was  granted  that  the  in- 
habitants of  the  village  of  S.,  within  the  parish 
of  C,  should  have  a  chapel  for  all  the  inhabi- 
tants, with  a  chaplain,  to  be  paid  out  of  the 
profits  of  the  vicarage  of  C.  and  that  they  should 
elect  chapel-wardens.  And  that  certain  gover- 
nors appointed  for  the  village  pursuant  to  that 
charter,  una  cum  assensu  majoris  partis  inhabi- 
tantium  cjusdem  villaUe,  should  nominate  and 
appoint  the  chaplain.  The  charter  also  provided, 
that  the  inhabitants  of  S.  should  not  be  charged 
towards  the  support  of  C,  otherwise  than  the 
other  inhabitants  of  C.  In  1836,  the  goveniors, 
having  upon  a  vacancy  nominated  a  chaplain, 
gave  notice  to  the  inhabitants  of  S.  that  such 
nomination  had  been  made,  and  required  them  to 
meet  at  a  time  and  place  named,  for  the  purpose 
of  assenting  or  dissenting.  At  such  meeting  the 
resident  payers  of  church  and  poor-rates,  and  no 
other  persons,  were  admitted  to  vote.  Some 
persons,  not  rated,  tendered  their  votes.  The 
majority  of  ratepayers  assented  to  the  nomina- 
tion :— ileld,  that  the  nomination  by  the  gover- 
nors, with  a  subsequent  reference  to  the  inhabi- 
tants for  their  assent,  was  a  compliance  with  the 
words  una  cum  assensu.  Rex  v.  Dane,  6  A.  &  E. 
374. 

Xeaning  of  word  "  Inhabitants."]— Held,  also, 
that  referring  to  the  context  of  the  charter,  and 
the  proof  given  as  to  usage,  the  word  "  inhabi- 
tants" in  this  charter  might  be  construed  as 
meaning  "  inhabitants  paying  church  and  poor- 
rates."  r>.  S.  P.,  Rex  V.  Masterton,  6  A.  &  E. 
153  ;  1  N.  &P.314. 
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Aetioa  to  nudatain  Eight  of.]~In  quare  im- 1 
pedity  a  oomit  alleged  an  immediate  right  in  the 
plaintiffs  as  owners  of  messuages  and  lands  with- 
in a  chapelrj  (which  lands  were  charged  with 
the  payment  of  yearly  sums  for  the  repair  of  the 
chapel)  to  nominate  a  curate,  and  present  him  to 
the  bL^op,  and  it  was  proved  that  part  of  the 
repairs  of  the  chapel  was  defrayed  out  of  the 
poor-rates  : — Held  to  be  a  variance,  and  that  the 
evidence  did  not  support  the  allegation.  JShep' 
herd  V.  Chegter  QBishoj)),  4  M.  &  P.  130  ;  6  Bing. 
435. 

DoTiie  of.] — ^A  devise  to  a  minor  of  *^  the 
livings  of  Q.  and  C,  should  he  like  the  profes- 
Kion  and  be  qualified  for  them,"  shews  an  inten- 
tion to  confer  on  the  devisee  a  personal  benefit ; 
therefore  the  devise  is  confined  to  a  single  pre- 
sentation, and  does  not  extend  to  the  advowson. 
Webb  y,  ByHg,  2  Kay  &:  J.  669. 

A  testator  devised  to  trustees  an  advowson,  to 
Hell  upon  the  death  of  the  then  incumbent,  and 
to  divide  the  proceeds  between  seven  persons 
equally  as  tenants  in  common  : — Held,  on  the 
death  of  the  incumbent,  that  the  right  to  present 
was  vested  in  the  seven  ;  and  they  not  agreeiug 
among  themselves  as  to  its  exercise,  that  it  must 
be  determined  by  lot  which  of  them  should  no- 
minate the  clerk  to  be  then  presented  by  the 
trustees.  Johnstone  v.  Babcr,  6  De  6..  Mac.  & 
a.  439  ;  25  L.  J.,  Ch.  829  ;  2  Jur.,  N.  S.  1063. 

A.,  by  will,  directed  trustees,  upon  the  death 
uf  the  present  incumbent,  to  present  A.  to  the 
living  of  S.,  in  case  he  should  take  orders ;  and  if 
he  should  not,  or  taking  orders  should  die  in  the 
lifetime  of  B.,  then  to  present  B.,  in  case  he 
should  take  orders  ;  and  after  their  several  de- 
ceases, or  of  such  of  them  as  should  take  orders 
and  be  presented,  or  in  the  event  of  neither 
taking  orders,  she  devised  the  advowson  to  C.  in 
fee  : — Held,  that  the  gifts  in  favour  of  A.  and  B. 
were  in  succession  and  not  alternative,  and  that 
on  the  death  of  A.,  B.  was  entitled  to  be  pre- 
sented.   Hatch  V.  Hatch,  20  Beav.  105. 

A  testator  having  the  power  of  disposing  of  an 
advowson  (subject  to  the  existing  incumbency 
of  A.,  and  a  contingent  right  of  B.  to  be  after- 
wards presented),  devised  the  next  avoidance 
thereof  in  favour  of  C. : — Held,  that  **  the  next " 
meant,  the  next  the  testator  had  power  to  disiK^se 
of ;  viz.,  that  following  the  incumbency  of  A. 
and  of  B.     lb. 

2.  Election. 

By  whom.] — A  custom  for  the  parishioners  of 
a  parish  to  elect  a  curate  to  the  |)erpetual  curacy 
thereof,  will  not  legaUze  an  election  where  some 
of  the  parishioners  were  excluded  from  voting, 
and  the  rest  voted  by  ballot.  Faulhwr  v.  Mzcr, 
6  D.  &  R.  517;  *S.  1%  nom.  Fatilkncr  v.  EUjeVy 
4  B.  &  C.  449. 

An  election  by  ballot  of  a  curate  of  a  parish 
by  the  parishioners  is  illegal  and  void.    Ih, 

On  a  commission  of  charitable  uses,  it  was 
agreM»i  between  the  lonl  of  the  manor  of  A.  and 
the  inhabitants  of  \V.  within  the  manor,  that 
certain  copyhold  lands  should  be  let  for  the 
maintenance  of  a  stipendiary  curate  of  the 
chapel  of  W.,  to  be  nominated  by  a  majority  of 
the  inhabitants,  and  to  be  allowed  by  the  lord 
and  by  him  presented  to  the  ordinary  for  a 
licence  to  preach  ;  the  usage  of  nominating  had 
been  pursuant  to  the  agreement ;  the  lord  having 


refused  to  allow  and  present  the  nominee  of  a 
majority  of  the  inhabitants,  the  latter  prayed  a 
mandamus,  which  the  court  refused ;  for  their 
right  is  either  a  mere  trust,  and  then  their 
remedy  is  in  equity  ;  or  it  is  a  legal  right,  and 
then  a  quare  impedit  will  lie.  Rex  v.  Stafford 
(^Marquii),  3  T.  R.  646. 

In  pursuance  of  an  act  of  Elizabeth  the  Earl 
of  Leicester  by  deed  founded  an  eleemosynary 
hospital,  and  made  it  a  corporation  by  the  name 
of  the  Master  and  Brethren  of  the  Hospital.  By 
ordinances  for  the  constitution  and  government 
of  it,  he  fixed  the  number  of  the  brethren,  who 
were  to  be  chosen  by  preference  from  poor  per- 
sons disabled  in  the  wars.  The  appointment  of 
master  he  vested  in  his  heirs,  directing  them, 
however,  to  appoint,  if  fit,  the  vicar  of  a  neigh- 
bouring church.  By  deed,  he  gave  to  the  master 
and  brethren  to  hold  to  their  use  and  their  suc- 
cessors for  ever,  lands  and  possessions,  amongst 
which  was  the  advowson  of  a  vicarage.  By 
several  ordinances  he  vested  the  government 
and  control  of  the  brethren  in  the  master: — 
Held,  that  the  master  had  no  veto  in  the  elec- 
tion of  a  presentee  to  the  vicarage  by  the  ma- 
jority, and  that  his  concurrence  was  not  neces- 
sary to  the  validity  of  an  election  by  the 
majority.  lUg,  v.  Kendall,  4  P.  &  D.  603  ;  1  Q. 
B.  366. 

How.] — Where  the  advowson  of  a  parish  is 
vested  in  trustees  for  the  benefit  of  the  parish- 
ioners, an  election  of  a  vicar  by  ballot  is  not 
valid.  The  election  must  be  by  voting  openly. 
Edenbormtgh  v.  Canterhiru  (^Archbishoj)),  2 
Russ.  93.  See  also  Shaw  v.  Thom2)»on,  ante^  col. 
654. 

In  such  a  case,  the  right  of  voting  at  the  elec- 
tion of  a  vicar  may  be  limited  by  long  usage  to 
parishioners,  who  pay  church-rates  and  poor- 
rates,    lb. 

Practice  relating  to — Xandamas.] — A  man- 
damus lies  for  refusing  to  admit  a  residentiary 
canon  of  a  church,  who  appears  to  have  been 
duly  elected.     Webber' g  cane,  Lofft,  254,  266. 

So  also  to  comi>el  the  dean  and  chapter  to  fill 
up  a  vacancy  among  canons  residentiary ;  and 
on  such  a  mandamus  the  court  will  compel 
an  election  at  the  peril  of  those  who  resist. 
Chichester  {Bishop)  v.  Ifarwood,  1  T.  R.  652. 

Quare  impedit.] — Where  the  founder  of 


a  chapel  of  ease  in  a  township  endowed  it  with 
lands  for  the  maintenance  of  a  chaplain,  and  by 
bis  will  directed  that  his  son  should,  during  his 
life,  have  the  nomination  and  election  of  the 
minister,  and  might  by  will  or  deed  set  down 
the  order  or  course  for  the  nomination  and  elec- 
tion of  the  minister  after  his  death  ;  and,  in 
default,  then  directed  that  the  minister  should 
be  nominated  and  elected  by  all  the  householder 
or  heads  of  families  in  the  township,  and  the 
heirs  male  of  the  founder's  body,  and  such  other 
of  his  kindred  or  blood  as  should  have  any  land 
in  the  township,  or  the  greater  number  of  them  ; 
and  the  son  not  having  set  down  any  order  or 
course  for  the  nomination  and  election  of  a 
minister: — Held,  in  quare  impedit,  that  the 
declaration  which  averred  a  nomination  and 
election  of  a  minister  by  the  plaintiffs,  being 
the  greater  number  of  the  householders  and  the 
heads  of  families  in  the  township,  to  whom  the 
nomination  and  election  of  the  minister  then 
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belonged,  was  ill,  even  after  verdict,  for  nqt 
shewing  that  the  heir  male  of  the  founder^s 
body,  and  such  of  his  kindred  or  blood  as  had 
lands  in  the  township,  concurred  in  the  nomina- 
tion, or  that  they  were  in  the  minority,  or  that 
there  were  no  such  persons  in  existence.  Farri' 
worth  V.  Chester  iBUhi*p),  7  D.  &  R.  96 ;  4  B.  & 
C  555. 

An  advowson  was  vested  in  feoffees,  in  trust 
upon  every  avoidance  to  present  to  the  ordinary 
such  person  as  should  be  elected  by  a  majority 
of  the  landowners  in  a  parish.  On  a  motion  for 
a  mandamus  to  the  trustees  to  present  a  clerk  on 
the  gi-ound  that  he  had  been  so  elected : — Held, 
that  either  the  remedy  of  the  landowners  against 
the  trustees  was  in  equity  for  a  breach  of  trust, 
or  if  the  landowners  had  a  legal  right,  their 
remedy  was  by  quare  impedit ;  and  that  in 
either  case  the  mandamus  would  not  lie.  Reg, 
V.  Orton  CTtttsteef'),  U  Q.  B.  139 ;  18  L.  J.,  Q. 
B.  321. 

Held,  also,  that  the  remedy,  if  any,  of  the 
clerk  was  in  equity,  and  that  he  had  no  legal 
right,     lb.     See  also  post,  XXVI. 

In  the  Xetropolii.]— Where  the  right  of  elect- 
ing the  minister  of  a  parish  has  b^n  by  deed 
vested  in  trustees  in  trust  for  the  parishioners, 
it  is  not  transferred  to  the  vestry,  or  otherwise 
affected  by  18  &  19  Vict.  c.  120,  or  by  19  &  20 
Vict.  c.  112.  Carter  v.  Cropley,  8  De  G.,  Mac. 
&  G.  680  ;  26  L.  J.,  Ch.  246  ;  3  Jur.,  N.  S.  171. 

3.  Collation,  Institution  and  Induction. 

EflfiMt  of] — By  his  Induction  the  parson  is  put 
in  |X)68ession  of  a  part  for  the  whole,  and  may 
maintain  an  action  for  a  trespass  on  the  glebe 
land,  although  he  has  not  taken  actual  posses- 
sion of  it.    Buhcer  v.  Bulwer,  2  B.  &  A.  470. 

Of  Archdeacon.] — ^An  archdeacon  of  Rochester, 
when  instituted  and  inducted  into  that  office,  is 
ipso  facto  inducted  into  the  prebend  annexed  to 
it  by  royal  grant,  and  may  claim  to  be  sworn  in 
prebendary  without  being  installed.  B^x  v. 
Roehester  QBean  and  Chapter^,  3  B.  &  Ad.  95  ; 
S.  P.,  Rex  V.  Bayley,  1  B.  &  Ad.  761. 

Practice.] — The  issuing  of  the  writ,de  vi  laicS. 
removQnd^  from  the  common  law  side  of  the 
Court  of  Chancery  has  fallen  into  desuetude,  as 
the  same  relief  can  be  given  by  injunction  in  a 
case  of  obstruction  to  the  induction  of  a  party  to 
a  benefice,  to  restrain  all  interference  therewith. 
Jenkins,  In  re,  2  L.  R.,  P.  C.  258 ;  38  L.  J.,  P.  C. 
6;  19L.  T.  583;  17  W.  R.  502. 

Evidence.]  —  Where  a  blank  is  left  in  the 
register  of  an  institution  or  collation  for  the 
patron*s  name,  parol  evidence  of  common  report 
is  admissible  tJ)  prove  who  was  the  patron. 
Meath  (^Bishop)  v.  Belfidd  {Lord),  1  Wils.  215. 

A  copy  of  the  bishop's  institution  book  is  not 
evidence  of  a  presentation  by  the  patron  to  a 
living.     TiUard  v.  Snehheare,  2  Wils.  366. 

The  institution  of  a  party  to  a  living,  reciting 
the  cession  of  his  predecessor,  followed  by  induc- 
tion, is  sufficient  evidence  to  support  an  eject- 
ment ;  though  the  predecessor  is  shewn  to  have 
been  in  possession,  and  no  other  evidence  of  his 
cession  is  given.  Doe  d.  Kerhy  v.  Carter,  R.  k 
M.  237.  And  see  Cook  v.  Elp'hin,  5  Bligh,  N.  S. 
103. 


Fifteen  years'  possession  of  a  benefice  is  piimA 
facie  evidence  of  a  regular  induction,  and  of 
reading  the  Thirty-nine  Articles.  Chapman  v. 
Beard,  8  Anst.  942. 

Parsons  need  not  prove  their  reading  the 
articles,  &c.,  till  something  appears  to  the  con- 
trary. Pinoell  V.  MUhank,  2  W.  Bl.  852  ;  3  Wils. 
355. 

Where  in  ejectment  the  plaintiff  gave  evidence 
of  some  acts  of  ownership  exercised  upon  the 
land  in  dispute  by  the  lessor's  ancestor,  and  of  a 
fine  levied  by  him  about  the  same  time,  and  the 
defendant  proved  some  acts  of  ownership  by  the 
vicar,  and  gave  evidence  which  tended  to  shew 
that  the  land  was  formerly  part  of  the  church- 
yard ;  the  judge  refused  to  leave  it  as  a  question 
to  the  jury  whether  the  parties  to  the  fine  had  any 
estate  of  freehold,  but  told  them  that  the  fine 
was  a  conclusive  bar  to  the  vicar : — Held,  that 
this  was  wrong.  Runcorn  v.  Doe  (jn  error),  5 
B.  &  C.  696  ;  8  D.  &  R.  450. 

An  original  collation  from  the  registry  of  a    • 
bishopric,  and  appearing  on  the  face  of  it  to  be 
pleno  jure,  is  admissible  to  show  that  the  right 
claimed  has  in  fact  been  exercised,  Irish  Society 
V.  Derry  {Bishop),  12  C.  &  P.  642. 

Entries  in  the  book  kept  at  the  First  Fruits 
Office  are  admissible  to  shew  the  fact  of  a  colla- 
tion tto  a  living  made  by  the  bishop  at  a  parti- 
cular time.    Ih, 

Returns  made  by  the  bishop  in  obedience  to 
writs  from  the  Exchequer,  requiring  him  to  state 
the  vacancies  of,  and  presentations  and  collations 
to,  the  livings  in  his  diocese,  are  admissible  as 
statements  made  by  a  public  officer  in  the  dis- 
charge of  a  public  duty.  Though  some  returns 
may  contain  statements  of  a  kind  uiiusual  in 
such  documents,  which  statements  were  in  favour 
of  the  rights  of  the  bishop  who  made  them,  they 
were,  nevertheless,  admissible,  provided  that  the 
statements  are  within  the  scope  of  the  inquiry 
in  the  writ.    Ih, 

4.  Lay  ADVowsoxa 

In  1 437,  an  almshouse  or  a  hospital  was  founded 
and  endowed  by  a  lord  of  a  manor  for  thirteen 
poor  men,  two  priests  for  prayingjfor  souls  and 
iJie  education  ef  youth  ;  and  the  right  of  nomi- 
nating the  master  was  vested  in  the  lord  of  the 
manor  for  the  time  being.  Previously  to  1513, 
the  manor  and  the  rights  of  patronage  became, 
on  the  attainder  of  the  lord,  forfeited  to  the 
crown.  In  1618,  James  the  First,  by  letters- 
patent,  granted  the  right  of  nomination  of  the 
master  to  the  University  of  Oxford,  for  the  sujv 
port  of  the  Regius  Professor  of  Medicine,  and  in 
1818,  the  manor,  with  all  its  advantages  and  en- 
dowments, was  duly  granted  by  the  crown  to  B.: 
—Held,  first,  that  the  rights  of  nomination  and 
visitation  incidental  to  the  manor,  did  not,  upon 
the  forfeiture  by  attainder,  become  merged  and 
extinguished,  but  vested  in  the  crown.  Att.- 
Gc7i.  v.  JSwt'lnte  {Hospital),  17  Beav.  366  ;  22  L. 
J.,  Ch.  846. 

Held,  secondly,  that  the  property  of  the  hos- 
pital was  not  affected  by  the  statutes  for  the  dis- 
solution of  monasteries  (27  Hen.  8,  c.  28,  and  31 
Hen.  8,  c.  13),  but  remained  vested  in  the  crown 
as  before,     lb. 

Held,  thirdly,  that  it  was  not  in  any  degree 
affected  by  the  act  res|)ccting  chantries  (1  Bdw.  6, 
c.  14),  so  as  to  vest  the  property  in  the  crown  as 
its  quasi  private  possession,    lb. 


665 


ECCLESIASTICAL  LAW— CTnioH  of  Benefices. 


666 


Held,  fourthly,  that  the  founder,  by  annexing 
the  right  of  nomination  to  the  manor,  ooold  not 
and  had  not  made  them  inseparable ;  bat  that 
the  right  of  patronage  was  in  the  nature  of  a  lay 
advowson,  which  the  lord  might  alien  without 
parting  with  the  manor,  and  the  converse.    lb. 

Held,  fifthly,  that  by  the  grant  of  James  to  the 
UniTersity  of  Oxford,  the  jos  patronati^  had,  de 
facto,  been  severed  from  the  manor.    lb. 

Held,  sixthly,  that  by  the  common  law  the 
fprant  of  a  manor  by  the  king,  cum  pertinentibus, 
would  pass  an  advowson  appendant  to  it,  and  that 
the  17  £dw.  2,  c  15,  created  a  restriction  as  to 
advowsons  of  churches  only,  and  did  not  apply  to 
a  lay  advowson.    lb. 


5.  Void. 

When.] — If  a  clerk,  having  a  benefice  with 
cure  of  souls,  took  another  benefice  with  cure  of 
souls,  of  the  value  of  8/.,  he  thereby  vacated  the 
fonner.  Braz€no$e  Colleger,  Salisbury  (^Bishop), 
4  Taunt.  8B1. 

Where  an  act  of  parliament  created  a  new 
parish  church  and  rectory,  and  directed  that  the 
bishop  shall  confer  a  certain  prebend  on  the 
rector,  and  that  the  prebend  shall  remain  united 
and  annexed  to  the  rectory  for  ever ;  this  was 
not  such  an  appropriation  of  the  rectory  to  the 
prebend,  as  made  it  an  appropriate  benefice 
within  21  Hen.  8,  c.  13,  s.  31,  and  tenable 
with  another  benefice  having  cure  of  souls.    lb. 

By  a  local  act  the  hamlet  of  Bethnal  Green,  in 
the  parish  of  Stepney,  was  divided  from  it,  and 
made  a  distinct  parish  under  the  name  of  St. 
MattheW)  Bethnal  Green,  with  a  paridi  church, 
and  the  advowson  was  vested  in  the  patrons  of 
the  original  church  ;  and  it  was  enacted,  that  the 
rectory  of  the  new  church  or  parish  should  not 
be  taken  or  held  in  commendam.  The  rector  of 
St.  Matthew,  Bethnal  Green,  while  holding  that 
benefice,  accepted  another: — Held,  that  the 
rectory  did  not  thereby  .and  by  force  of  the 
statute  become  void,  the  rectory  not  being  rated 
in  the  king's  books,  and  the  patrons  not  making 
a  new  presentation.  King  v.  Algtoitj  12  Q.  B. 
971 ;  18  L.  J.,  Q.  B.  69. 

A  clerk  in  holy  orders  being  in  possession  of  a 
perpetual  curacy,  with  cure  of  souls,  augmented 
by  the  governors  of  Queen  Anne's  Bounty,  and 
having,  without  dispensation,  been  instituted  and 
inducted  into  another  benefice  with  cure  of  souls : 
— Held,  to  have  forfeited  the  fonner,  which  was 
oa  sentence  declared  void.  Burder  v.  Mator, 
1  Rob.  Ec.  Rep.  614. 

Where  the  incumbent  of  a  parish  church  pre- 
sents himself  to  a  district  church  within  the 
parish  created  under  58  Geo.  3,  c.  45,  and  59 
Geo.  3,  c.  134,  the  annual  value  of  the  two 
livings  exceeding  1,000/.,  the  parish  church 
becomes,  under  1  &  2  Vict.  c.  106,  ss.  4, 11,  ipso 
facto  void.  Storie  v.  WineJtcster  (Bishop),  17 
C.  B.  653  ;  9  C.  B.  62  ;  19  L.  J.,  C.  P.  217. 

A  patron  of  a  benefice  with  cure  of  souls,  under 
the  value  of  SI,  in  the  king's  books,  being  also 
incumbent  of  the  same  benefice,  accepted  another 
with  cure,  and  thereupon  presented  a  clerk  to 
the  proper  ordinary,  who  was  afterwards  ad- 
mitted, instituted  and  inducted,  on  his  presenta- 
tion, to  the  former  living : — Held,  that  the  first 
benefice  thereby  became  actually  void,  from  the 
time  of  presentation,  within  28  Hen.  8,  c.  11,  and 
the  succeeding  incumbent  entitled  to  the  tithes 


from  such  presentation.    Betham  v.  Gregg,  4  M 
&  Scott,  230  ;  10  Bing.  352. 


6.  Right  to  Profits  during  Vacancy. 

When  Beooverable.] — ^An  incumbent  of  a 
living  with  cure  of  souls,  valued  at  less  than  87. 
a  year  in  the  king's  books,  accepted  another 
benefice  without  having  a  dispensation  to  hold 
both,  whereby  the  presentation  became  void  de 
jure  ;  but  he  continued  in  possession.  The  bishop 
presented  another  clerk,  and  afterwards  brought 
quare  impedit,  and  recovered  against  the  defen- 
dant, upon  which  the  new  presentee  was  insti- 
tuted and  inducted.  In  an  action  by  the  latter 
against  the  defendant,  founded  on  28  Hen.  8,  c. 
11,  s.  3,  which  gives  the  profits  of  every  benefice 
during  vacation  to  the  next  incumbent : — Held, 
that  he  could  not  recover  the  profits  either  from 
the  time  of  his  being  presented,  or  from  the 
suing  out  of  the  quare  impedit,  the  vacation 
contemplated  by  the  statute  being  a  vacation  de 
facto.    Halton  v.  Core,  1  B.  &  Ad.  538. 

From  what  Source  arising.] — The  28  Hen.  8, 
c.  11,  s.  3,  gives  the  tithes,  fruits,  oblations,  ob- 
vcntions,  emoluments,  commodities,  advantages, 
rents  and  all  other  whatsoever  revenues,  casual- 
ties or  profits,  certain  and  uncertain,  offering,  or 
belonging  to  any  dignity,  prebend  or  benefice, 
which  shall  accrue  between  the  occurrence  of  a 
vacancy  and  a  new  appointment  to  the  appointee. 
The  5  &  6  Will.  4,  c.  30,  directs  the  profits  of 
dignitaries  or  benefices  without  cure  of  souls 
becoming  vacant  during  the  existence  of  an 
ecclesiastical  commission  to  be  paid  to  the  trea- 
surer of  Queen  Anne's  Bounty,  who  is  to  keep  an 
account  of  the  receipts  and  expenses,  and  retain 
the  balance  until  he  shall  be  otherwise  ordered 
by  competent  authority.  By  a  subsequent 
statute,  the  crown  is  declared  entitled  to  ap- 
point, notwithstanding  the  existence  of  the  com- 
mission in  question,  three  persons  to  certain 
prebends  therein  named.  One  of  these  ap- 
pointees having  demanded  from  the  treasurer  of 
Queen  Anne's  Bounty  the  profits  received  by 
him  during  the  vacancy,  brought  an  action  to 
recover  them.  A  special  verdict  (on  a  verdict 
found  in  his  favour)  declared  these  to  be  the  net 
profits  of  the  prebend  : — Held,  that  a  judgment 
for  the  plaintiff  given  on  this  verdict  could  not 
be  sustained,  because  it  did  not  distinguish  the 
sources  from  which  these  profits  might  arise,  nor 
shew  whether  they  were  derived  from  the  corpus 
of  the  prebend,  to  which  he  was  individuidly 
entitled,  or  from  sums  dae  to  him  in  respect  of 
his  share  of  the  funds,  of  the  corporation  aggre- 
gate, of  which  as  prebend  he  was  a  member. 
Repton  V.  Hodgson,  3  H.  L.  Gas.  72 ;  S,  C.  (in 
court  below),  7  Q.  B.  84. 


VIII.  UNION  OF  BENEFICES. 

How  Effected.] — The  union  of  two  or  more 
benefices  cannot  be  effected  without  the  assent 
of  the  patrons.  Daniel  v.  Morton,  16  Q.  B.  198  ; 
20  L.  J.,  Q.  B.  98  ;  15  Jur.  699. 

Effect.] — Where  an  act  of  union  had  the 
legal  effect  of  creating  a  new  presentative  bene- 
fice wholly  distinct  from  the  former  benefices, 
and  of  giving  the  patronage  of  this  new  benefice 
to  the  owners  of  the  former  advowsons  in  turn, 
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see  Robifuon  v.  Brhtul  {Marquii),  11  C.  B.  241 ; 
22  L.  J.,  C.  P.  21  ;  16  Jur.  889— Ex.  Ch.  Hoc  also 
Hardingev,  WmchextiT  (^Bittlw}})^  ante,  col,  658. 

Presumption.] — The  rectory  of  St.  Faith  was 
in  1448  appropriated  by  the  Bishop  of  Win- 
chester to  the  hospital  of  St.  Cross  for  the 
purpose  of  endowing  a  distinct  charity  in- 
tended to  be  established  witliin  the  hospital. 
The  hospital,  which  adjoined  the  parish  of  St. 
Faith,  had  a  chapel,  designed  for  the  use  of  the 
inmates,  and  the  master  of  the  hospital  was  an 
ecclesiastical  person,  the  power  of  appointing  to 
the  mastership  being  in  the  bishop.  The  parish 
church  of  St.  Faith  was  destroyed  at  some  time 
subsequently  to  this  endowment,  and  never  was 
rebuilt,  and  the  inhabitants  during  a  long  ficriod 
attended  divine  service  at  the  chapel  of  the 
hospital,  and  their  baptisms,  burials  and  mar- 
riages were  performed  there.  By  an  act  of  Queen 
Elizabeth  it  was  enacted,  that  the  church  and 
possessions  of  the  hospital  should  remain  the 
property  of  the  hospital,  and  be  employed  for 
the  charitable  uses  for  which  the  hospital  was 
founded  : — Held,  that  this  statute  negatived  any 
presumption  which  might  have  arisen  from  the 
long  use  of  the  chapel^  that  there  had  been  such 
a  union  of  the  rectory  with  the  mastership  of 
the  hospital  as  to  make  the  chapel  of  the  hospital 
the  parish  church  ot  the  parish  of  St.  Faith. 
Att.'Gen.  v.  St,  Croxs  Hospital,  8  De  G.,  Mac.  & 
G.  38 ;  25  L.  J.,  Ch.  202  ;  2  Jur.,  N.  S.  336. 

IX.  BESIDBNCE  AND  GLEBE  LAND. 

Costa — ^Transfer  of  Purohase-inoney.] — On  a 

petition  for  the  transfer  of  purchase-money  paid 
into  court  by  the  ecclesiastical  commissioners, 
the  court  ordered  the  costs  of  all  parties  to  be 
paid  by  the  commissioners.  Clarke  v.  Johfison, 
Cosmi  Tnipjw,  In  re,  22  L.  T.  570  ;  18  W.  R.  mx 

SedemptionofLandTaz.]— By  42  Geo.  3,c.  116, 
B.  100,  surplus  stock  in  court  arising  from  the 
sale  of  land  for  the  redemption  of  land  tax  may 
be  laid  out  in  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  to  be  settled  and  con- 
veyed to  like  uses  to  those  upon  which  the  lands 
taken  were  settle<l.  A  petition  by  the  vicar  for 
the  repayment  to  him  out  of  the  fund  in  court 
of  money  disbursed  by  him  for  repairs  to  the 
vicarage  house  was  dismissed  as  an  unauthorized 
investment  under  the  act,  the  decisions  allowing 
such  an  investment  under  the  Lands  Clauses  Act 
not  being  held  binding  on  the  court  in  a  case 
under  that  act.  Xether  Stowey  (  Vicarage'),  In  re, 
17  L.  R.,  Eq.  166  ;  29  L.  T.  6*04  ;  22  W.  R.  108. 

Bebnilding  and  Repairing.]— The  17  Geo.  3, 
c.  53,  enables  the  incumbent  of  a  living,  with 
the  consent  of  the  bishop  and  patron,  to  add  to 
as  well  as  to  repair  or  rebuild  a  rectory  house, 
and  necessary  or  sufficient  repairs  under  that 
act  mean  such  repftirs  or  additions  as  the  bishop 
thinks  fk,  for  making  the  roctoiy  a  fit  and  a 
comfortable  habitation  for  a  clergyman.  £oyd 
V.  Barker,  4  Drew.  582  ;  28  L.  J.,  Ch.  445  ;  6 
Jur.,  N.  S.  234. 

An  incumbent  may  advance  his  own  money 
under  17  Geo.  3,  c.  53,  and  charge  the  living 
with  the  money  so  advanced,    lb,  * 

Cutting  Timber.] — Although,  as  a  general 
rule,  a  vicar  has  a  right  to  cut  timber  for  the 


purposes  of  applying  it  specifically  to  repairs 
of  the  vicarage  premises,  and  t)ossibly  a  right  to 
sell  the  timber  and  buy  %vith  the  proceeds  an 
equivalent  amomit  of  timber  in  a  more  con- 
venient place  for  the  purpose  of  using  it  in  such 
repairs,  he  has  no  right  to  cut  timber  for  the 
purpose  of  selling  it  to  raise  a  fund  to  repair 
dilapidations  in  the  vicarage  premises  arising 
from  his  own  previous  neglect  to  repair.  Sitwerhy 
V.  Fryer,  8  L.  R.,  Eq.  417  ;  38  L.  J.,  Ch.  617  ;  20 
L.  T.  868;  17  W.  R.  879. 

A  rector,  during  four  years,  cut  down  timber 
trees,  more  than  sufficient  to  be  applied  for  the 
repairs  of  the  rectory  buildings ;  and,  when  nu 
timber  was  necessary  for  the  repairs,  he  cut 
down  other  timber  trees.  Of  these  trees  part, 
was  applied  for  the  repairs  ;  others  were  sold  to 
a  car|>enter,  who  employed  other  timber  more 
suitable  for  repairs.  Other  parts  were  sold  4it 
auction  in  lots,  and  some  few  trees  were  not  ac- 
counted for  ;  but  the  rector  had  expended  on  the 
buildings  and  on  farm  improvements,  beyond  the 
produce  of  the  sales  of  timber,  besides  a  con- 
siderable outlay  in  imder-draining.  On  a  bill 
filed  by  the  patron  against  the  rector,  the  Court 
of  Chancery  granted  an  injunction,  restraining 
the  rector  from  felling  timber  on  the  rector>' 
lands,  save  only  for  necessary  repairs.  MarU 
borough  QDulte)  v.  St,  John,  5  Dc  G.  dc  S. 
174  ;  21  L.  J.,  Ch.  381  ;  16  Jur.  310. 


Opening  Vines.] — The  parson,  with  the  con- 
sent of  the  patron  and  ordinary,  may  cut  tim- 
ber and  open  mines,  and  the  court  will  have  no 
difficulty  in  directing  timber  to  be  cut,  and  the 
purchase-money  to  be  applied  for  the  benefit  of 
the  living.    lb. 

There  is  no  principle  of  law  on  which  a 
rector  can  obtain  moi*e  extensive  privileges  as 
to  waste  than  an  ordinary  tenant  for  life.    lb. 

The  coal  under  parts  of  the  glebe  of  a  vicarage 
had  at  different  times  since  1756,  with  the  con- 
sent of  the  vicars  for  the  time  being,  been 
gotten  by  the  jjersons  working  adjoining  col- 
lieries, and  royalties  had  been  paid  to  the  vicars 
foe  the  time  being,  the  working  being  con- 
ducted solely  by  underground  passages  from  the 
adjoining  collieries  without  entering  on  the  sur- 
face of  the  glebe  : — Held,  that  no  presumption 
could  be  drawn  from  these  facts  that  there  had 
been  any  grant  authorizing  the  vicars  to  o|ien 
mines.    Bartlett  v.  PJiillips,  4  De  G.  &  J.  414. 

The  incumbent  of  a  living  cannot  open  mines 
without  the  consent  of  the  patron  and  ordinarv. 
Ilolden  V.  Weekes,  1  Johns.  &  H.  278  ;  30  L.  J*.. 
Ch.  35  ;  6  Jur.,  N.  S.  1288 :  3  L.  T.  437  ;  9  W. 
R.  94. 

The  patron  of  the  living  is  the  proper  person 
to  institute  a  suit  in  equity  to  restrain  the  open- 
ing of  mines,  and  generally  the  only  proi)er 
person  ;  but  semble,  the  ordinary  may  take  pro- 
ceedings to  prevent  waste  by  collusion  between 
the  patron  and  incumbent.    lb, 

Eifect  of  Easement— Light  and  Air.]— See 
Barker  v.  Richardson,  ante,  col.  591 ;  and  Ec- 
elcs^iastical  Cotnmissioners  v.  Kino,  ante,  col,  594. 

X.  NON-RESIDENCE. 

Penalties  for^Liability  to  Pay.}— A  curate 
of  an  augmented  curacy  by  Queen  Anue*s 
Bounty  was  not  liable  to  the  penalties  of  21 
Hen.  8,  c.  13,  for  uon-residenoe.    Jenkinson  v. 
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ThamoM,  4  T.  R.  665.    But  *ee  now  1  &  2  Vict. 
c  106,  8.  124. 


ProcMdingi  to  Beeover.]— A  proceeding 


in  the  Consistorial  Court,  to  recover  i>enalties  for 
non-residence,  under  1  &  2  Vict.  c.  106,  8S.  32, 
114,  is  not  a  criminal  suit,  within  3  &:  4  Vict. 
c.  86,  8.  23,  but  a  civil  suit,  and  therefore  is 
not  to  be  instituted  in  the  mode  pointed  out  by 
8.  3  of  the  latter  act.  Ilackham  v.  Bhick,  9  Q. 
B.  691 ;  16  L.  J.,  Q.  B.  82 ;  11  Jur.  325 ;  S,  P, 
ic  8.  C,  5  Moore,  P.  C.  C.  305. 

Where  a  sentence  of  the  Consistorial  Court  in 
each  proceeding  condemned  the  party  charged  in 
payment  of  one  third  part  of  the  annual  value  of 
his  benefice,  with  the  reasonable  expense  of  the 
promoter  of  the  suit  : — Held,  that  such  sentence 
was  valid,  and  consistent  with  1  &  2  Vict.  c.  106, 
B.  10,  though  it  went  on  to  order  that  the  amount 
of  such  third  part,  and  of  such  expense,  should 
be  ascertained  in  the  usual  and  accustomed 
manner  by  the  registrar  of  the  court,  it  appear- 
ing that  the  sentence  was  conformable  to  the 
practice  of  the  Consistorial  Court,  and  that  by 
sach  practice  payment  would  not  be  enforced 
until  the  bishop  had  received  the  registrar's 
report  of  the  amount  and  made  an  order  thereon. 
lb, 

Froeeedingt  to  Compel  Bosidenee.]— In  pro- 
ceedings for  the  sequestration  of  a  benefice  for 
non-r^idencc,  it  is  not  necessary  that  the 
bishop's  monition,  under  1  &  2  Vict.  c.  106,  s. 
54,  should  be  preceded  by  a  citation  or  other 
warning  to  the  incumbent.  Burtlett  v.  Kir- 
wood,  2  El.  &  Bl.  771  ;  2  C.  L.  R.  253 ;  23  L. 
J.,  Q.  B.  9 ;  18  Jur.  173. 

Where  an  incumbent,  in  answer  to  such  moni- 
tion, sends  a  return  assigning  an  excuse  for  non- 
residence,  which  the  bishop  considers  insufficient, 
that  is  a  sufficient  hearing  of  the  incumbent  to 
authorize  the  bishop  to  make  an  order  upon  the 
incumbent  to  return  into  residence  within  thirty 
days,    lb. 

Where  the  incumbent,  being  served  with  such 
order,  sends  to  the  bishop,  upon  affidavit,  an  ex- 
cuse for  not  obeying  the  order  which  the  bishop 
considers  insufficient,  that  is  a  sufficient  hearing 
of  the  incumbent  to  authorize  the  bishop  to  se- 
questrate the  benefice  after  the  lapse  of  the 
thirty  days.    Ih, 

Under  s.  68,  a  benefice  becomes  void  if  it  re- 
mains for  the  space  of  a  year  under  sequestration 
for  non-residence,  the  year  commencing  from  the 
date  of  the  decree  of  sequestration  ;  the  case 
not  falling  within  s.  120,  which  provides  that  for 
aU  purposes  of  the  act,  exeept  as  therein  other- 
wise provided,  the  year  shall  commence  on  1st 
January,  and  be  reckoned  to  31st  December, 
both  inclusive.    lb. 

Where  an  incumbent,  having  begun  to  reside 
upon  his  benefice  in  obedience  to  a  monition  or 
an  order,  afterwards,  and  before  the  expiration 
of  twelve  months,  wilfuUv  absents  himself  for 
one  month,  the  bishop  is  justified  in  issuing  an 
order  on  the  incumbent  to  reside ;  though  he 
might  under  1  &  2  Vict.  c.  106,  s.  56,  without 
issuing  such  order,  sequester  the  benefice.  Bona- 
ker  V.  Beans,  16  Q.  B.  163  ;  20  L.  J.,  Q.  B.  137 ; 
15  Jur.  460— Ex.  Ch. 

A  sequestration  ordered  by  the  bishop,  under 
8.  56,  is  a  penal  proceeding,  inasmuch  as,  although 
one  of  the  objects  of  it  may  be  to  enforce  future 
residence,  it  operates  as  a  forfeiture  of  part  of  the 


j  profits  of  the  benefice,  under  s.  54 ;  and,  by  s.  58 
if  it  continues  for  a  year  the  benefice  is  void  ; 
and  therefore  the  bishop  ought  to  give  the  in- 
cumbent an  opportunity  of  being  heard  before  it 
is  issued.     lb. 


Fact  of— How  Ascertained.] — Under  1  & 


2  Vict.  c.  106,  s.  54,  the  (question  as  to  the  fact  of 
non-residence,  or  the  sufficiency  of  the  excuse  for 
it,  is  for  the  determination  of  the  bishop,  and  the 
remedy  against  his  judgment  thereon  is  by  ai>- 
peal  to  the  archbishop.  Bartlett,  In  re,  3  Ex. 
28  ;  18  L.  J.,  Ex.  25  ;  12  Jur.  940  ;  S,  P,  &  *S'.  T., 
12  Q.  B.  488  ;  18  L.  J.,  Q.  B.  16  ;  12  Jur.  726. 


Service  of  Xonition.] — Where  an  incum- 


bent of  a  benefice  cannot  be  found,  servico  of  a 
monition,  by  leaving  it  at  the  jmisonage-house, 
is  sufficient  whereon  to  found  a  sequestration, 
notwithstanding  the  incumbent  does  not  habitu- 
ally reside  in  it,  the  officiating  minister  being  the 
sequestrator,  and  having  the  original  in  his  pos- 
session. Green  v.  Corden,  2  Bing.  N.  C.  627 ; 
3  Scott,  80  ;  2  Hodges,  6. 

Effect  of.] — A  lease  of  a  rectory-house  by  a 
rector  became  void  by  13  Eliz.  c.  20,  by  his  non- 
residence  for  eighty  days,  of  which  a  stranger 
might  take  advantage.  Doe  d.  CVitp  v.  Barber , 
2  T.  R.  749  ;  S.  P.,  Doc  d.  Roffers  v.  Afears,  Oowp. 
129  ;  Loflft,  602. 

A  rector  might  recover  in  ejectment  against 
his  lessee,  on  the  groimd  of  the  lease  of  the  rec- 
tory being  avoided  on  account  of  his  own  non- 
residence,  by  foree  of  13  Eliz.  c.  20,  and  the  lease 
to  him,  describing  him  as  a  doctor  in  divinity, 
produced  by  him  at  the  trial  in  support  of  his 
title,  was  primft  facie  evidence  of  his  being  such 
as  he  was  therein  described  to  be,  so  as  also  to 
avoid  the  lease  under  21  Hen.  8,  c.  13,  s.  3.  Fro(/- 
rnorton  d.  Fleming  v.  Scott,  2  East,  467. 

One  in  possession  of  glebe  land  under  a  lease 
void  by  13  Eliz.  c.  20,  by  reason  of  the  rector's 
non-residence,  might  yet  maintain  trespass  upon 
his  possession  against  a  wrong-doer.  Graham  v. 
Peate,  1  East  244. 

Although  an  incumbent  of  a  benefice  is  bound 
to  reside  and  perform  the  duties  in  his  benefice, 
notwithstanding  his  living  is  sequestered  ;  if  the 
bishop,  under  the  sequestration,  assigns  him  the 
vicarage-house,  and  a  stipend  for  his  services,  he 
receives  the  stipend  not  in  his  right  as  a  vicar, 
but  under  the  bishop's  licence  ;  and  therefore  he 
cannot  calculate  the  stipend  as  a  freehold  qualifi- 
cation under  18  Geo.  2,  c.  20,  s.  1.  Pack  v.  Tarp- 
ley,\  P.  &  D.  478  ;  9  A.  &  E.  468 ;  2  W.,  W.  & 
H.  88. 

Appointment  of  Curate  in  place  of] — The 
bishop  of  N.,  within  which  diocese  were  the  per- 
petual curacy  of  W.,and  the  rectory  C,  addressed 
an  instrument  to  D.,  the  perpetual  curate  of  W., 
under  the  episcopal  seal,  setting  forth  that  he, 
the  bishop,  did,  by  these  presents,  "  unite,  annex, 
and  incorporate  the  rectory  of  C,  with  all  its 
rights,  members,  and  appurtenances,  to  and  with 
the  perpetual  curacy  of  W.,  during  your  incum- 
bency on  the  same,  and  so  long  as  you  shall  be 
perpetual  curate  there,  and  no  longer,  by  our 
ordinary  authority,  and  as  much  as  in  us  lies  and 
the  laws  and  statutes  of  this  realm  do  permit,  and 
not  otherwise  ;  so  that  you  the  rectory  of  C.  with 
the  perpetual  curacy  of  W.  may,  as  one  benefice, 
so  long  as  you  are  perpetual  curate  of  the  perpe- 
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tual  curacy  of  W.,  retain,  and  the  fruits,"  &c., 
^*  of  both  the  benefices  (the  burdens  and  charges 
due  on  the  same  being  by  you  sustained)  receive, 
convert,  and  apply  to  your  own  use,  freely  and 
law-fully,  any  ecclesiastical  ordinance  to  the  con- 
trary notwithstanding.  Provided,  nevertheless, 
that  you  have  and  keep  a  sufficient  curate,  licensed 
and  approved  by  our  ordinary  authority  to  in- 
struct and  teach  the  people  of  the  parish  in  which 
Tou  shall  not  reside  ;  and  provided  also  that,  if 
you  shall  at  any  time  hereafter  be  collated  or  in- 
stituted to  any  other  benefice  whatsoever,  that 
then  our  union  shall  be  null  <aud  void  to  all  in- 
tents and  purposes  in  the  law,  as  if  the  same  had 
never  been  granted  : " — Held,  assuming  that  the 
bishop  had  i)ower  to  unite  the  two  benefices  into 
one  without  the  assent  of  the  crown,  chapter  or 
patron,  that  the  instrument,  on  the  whole,  did 
not  shew  an  intention  to  effect  such  a  union  ;  and, 
therefore  (W.  and  C.  being  fifty  miles  from  each 
other)  that  D.,  while  residing  at  C,  was  non- 
resident at  W.,  within  I  &  2  Vict.  c.  106  ;  and  the 
bishop  might,  under  s.  83,  while  D.  was  receiving 
the  profits  of  both  livings,  appoint  a  stipend  to 
the  curate  of  W.,  and  enforce  the  payment  by 
monition  and  sequestration  of  W.  Daniel  v. 
Morton,  16  Q.  B.  198  ;  20  L.  J.,  Q.  B.  98  ;  15  Jur. 
699. 

Held,  that  the  fact  of  non-payment  of  the 
salary  must,  after  the  summons  and  sequestra- 
tion, be  assumed  to  have  been  duly  proved  before 
the  bishop,  and  it  could  not  be  objected  that  D. 
had  not  notice  of  all  the  facts.    Ih, 

Under  1  &  2  Vict.  c.  106,  s.  58,  if  a  benefice 
continues  one  whole  year  under  sequestration, 
issued  under  the  provisions  of  the  act,  for  disobe- 
dience of  the  order  requiring  residence,  the  bene- 
fice becomes  void  ;  the  subsequent  provision  in 
that  section,  as  to  giving  notice,  is  only  for  the 
puri)ose  of  giving  the  bishop  a  right  to  present  by 
lapse,  and  not  for  the  purpose  of  creating  an 
avoidance.  Bartlett,  In  re,  3  Ex.  28  ;  18  L.  J., 
Ex.  25  ;  12  Jur.  940. 

The  power  of  the  bishop  to  appoint  a  stipen- 
diary curate,  under  1  &  2  Vict.  c.  106,  s.  76,  is 
only  when  the  incumbent  is  absent  from  his 
benefice  for  a  period  exceeding  three  months 
altogether,  or  to  be  accounted  at  several  times  in 
the  course  of  any  one  year ;  and  by  s.  121,  the 
year  is  to  be  reckoned  from  the  1st  of  January 
to  the  3l8t  of  December.  Sliarpe  v.  BhwJc,  10 
Q.  B.280;  11  Jur.  328. 

Lieence  for.] — 1^  was.no  ground,  within  43 
Geo.  3,  c.  84,  s.  19,  for  a  licence  of  non-residence 
upon  a  benefice  in  one  diocese,  that  a  bishop  of 
another  diocese  had  licensed  the  incumbent's 
non-residence  on  a  benefice  within  that  diocese, 
because  he  had  no  house  on  that  benefice,  and 
lived  within  two  miles  thereof,  and  did  the  duty. 
Wriffht  V.  Flamank,  6  Taunt.  52  ;  1  Marsh.  368. 

No  licence  was  necessary  for  non-residence  in 
the  parsonage-house  of  a  parish  wherein  there 
was  no  such  house.  Wynn  v.  Smithiet,  6  Taunt. 
198  ;  1  Marsh.  547. 

Where  a  licence  for  non-residence  had  been 
obtained  previously  to  the  1st  of  July,  1814,  pur- 
suant to  64  Geo.  3,  c.  64,  but  the  sdlowancc  by 
tlie  archbishop,  required  by  43  Geo.  3,  c.  84,  s.  20, 
was  not  obtained  till  aiter  that  period,  the 
licence,  when  ratified,  was  valid  from  the  time 
when  it  was  originally  granted.  Wright  v. 
Lamh,  1  Marsh.  372  ;  6  Taunt  807. 

Though  a  licence  for  non-residence  did  not 


cover  the  whole  of  the  period  for  which  penalties 
were  sought  to  be  recovered ;  yet,  if  there  was 
not  sufficient  time  left  uncovered  to  subject  the 
incumbent  to  a  penalty,  the  court  would  interfere 
to  stay  the  proceedings.  Wynn  v.  Kay,  1  Marsh. 
387  ;  5  Taunt.  843. 

Where  a  private  act  united  and  annexed  a 
rectoiy  in  the  diocese  of  0.  to  a  deanery  in  the 
diocese  of  S.,  and  dispensed  with  any  presenta- 
tion to  the  dean,  but  left  institution  and  induc- 
tion still  necessary  : — Held,  that  a  licence  from 
the  bishop  of  O.  for  non-residence  on  the  rectory 
was  necessary,  as  well  as  a  licence  for  non-resi- 
dence on  the  deanery  from  the  bishop  of  8. 
Wright  V.  Leggc,  6  Taunt.  48. 

A  licence  of  non-residence  on  a  benefice  within 
an  archbishop's  peculiar,  locally  situated  in 
another  diocese,  need  not  to  be  registered  in  the 
registry  of  the  diocese,  but  ought  to  be  registered 
in  the  registry  of  the  archbishop.  Wynn  \-, 
Moore,  5  Taunt.  757. 

Bevocation  o£  1 — A  licence  to  the  incum- 
bent to  absent  himself  from  a  living  might  be  re- 
voked, under  peculiar  circumstances,  before  1  &  2 
Vict.  c.  106,  s.  49.    Bagthaw  v.  BosiUy,  4  T.  R.  78. 

When  Infaffici6nt.]->The  non-residence  on 
one  benefice  under  a  licence  from  the  diocesan, 
is  not  equivalent  to  actual  residence  thereon,  so 
as  to  excuse  the  incumbent's  non-residence  on 
another  benefice.  Wright  v.  Fl-amank,  6  Taunt. 
52 ;  1  Marsh.  368. 

If  a  clergyman  who  has  two  livings  resides 
within  one  of  the  parishes,  wherein  there  is  no 
house  of  residence,  it  is  a  sufficient  residence 
there  to  exempt  him,  without  licence  from  the 
bishop,  from  penalties  for  not  residing  on  his 
other  benefice.  Wynn  v.  Smithies,  6  Taunt  198  ; 
1  Marsh.  547. 

Ezonse  for.] — Imprisonment  for  a  crime  is  no- 
legal  cause  of  exemption  for  non-residence  within 
1  &  2  Vict  c.  106,  8.  84.  Bartlett,  In  re,  3  Ex. 
28 ;  18  L.  J.,  Ex.  26 ;  12  Jur.  940 ;  S.  C,  tc  &  P.. 
12  Q.  B.  488  ;  18  L.  J.,  Q.  B.  16  ;  12  Jur.  726. 

Total  want  of  health  is  a  sufficient  excuse  for 
an  absence  of  twenty  years.  Scammell  v.  Willettf 
3  Esp.  29. 

But  the  want  of  a  parsonage-house  is  no  excuse 
for  the  incumbent's  residing  out  of  the  parish. 
Wilkinson  v.  Allott,  Cowp.  429. 

A  sequestration  upon  a  fi.  ^  of  a  benefice  with 
cure,  is  no  excuse  for  the  non-residence  of  the 
incumbent.  Doc  d.  Rogei's  v.  Mcars,  Cowp.  129 ; 
Lofft,  602. 

A  private  act  annexed  the  rectory  of  H.  to  the 
deanery  of  Windsor,  and  recited  that  the  neces- 
sary residence  on  the  deanery,  and  the  dean's 
attendance  on  her  Majesty,  as  registrar  of  the 
Order  of  the  Garter,  would  oblige  Mm  to  be  often 
absent  from  H.,  and  the  act  compelled  him  to 
appoint  a  stipendiary  curate  constantly  resident 
at  H.  Semble,  that  this,  without  more,  conferred 
an  excuse  for  non-residence  at  H.,  although  in 
43  Geo.  3,  c.  84,  imposing  residence  on  all  bene- 
fices not  therein  excepted,  this  was  not  enume- 
rated as  a  g^und  of  exemption  or  of  licence. 
Wright  v.  Legge,  6  Taunt.  48. 

XI.    CHARGES  ON.BBNEFICEa 

18  SUi.  e.  90.]— The  13  Eliz.  c.  20,  avoids  the 
charge  upon  the  benefice  only,  and  not  the  deed 
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contajning  it.    Slmne  v.  Pachman,  1   D.  &  L. 
332  ;  11  M.  &  W.  770 ;  12  L.  J.,  Ex.  428. 

A  grant  of  a  rent-charge  by  a  rector  or  vicar 
out  of  his  benefice  is  void  by  13  Eiiz.  c.  20. 
MifUijit  V.  L?ake,^  T.  R.  411. 

» 

BemiM  of  Bectory  or  Qlebe.]— A  demise  of 
glebe  by  an  incumbent  of  a  benefice  with  cure 
of  souls,  to  secure  an  annuity,  is  void  by  67  Geo. 
3,  c.  99,  reviving  13  Eliz.  c.  20.  Shaw  v.  Prit- 
chard,  5  M.  &  R.  180 ;  10  B.  &  C.  241. 

A  rector,  in  December,  1816,  granted,  bar- 
gained, sold  and  demised  the  rectory  and  all  the 
glebe  lands,  tithes,  &c.,  to  a  trustee,  for  securing 
an  annuity  for  a  term  of  years,  if  he,  the  rector, 
should  so  long  live.  This  conveyance  having 
been  made  after  43  Geo.  3,  and  before  67  Geo. 
3,  was  a  valid  conveyance,  and  passed  the  legal 
estate  to  the  trustee.  Doe  d.  CiHites  v.  Sovier- 
TilU,  6  B.  &  C.  126  ;  9  D.  &  R.  100. 

A  term  created  by  an  incumbent  after  the  43 
Geo.  3,  and  before  the  57  Geo.  3,  for  the  purpose 
of  charging  his  rectory  with  an  annuity,  may  be 
legally  assigned,  since  the  latter  act,  to  a  person 
who  advances  a  sum  for  the  redemption  of  the 
annuity.  So,  though  the  rector  M^as  a  party  to 
the  assignment,  and  by  the  instrument  attempted 
to  subject  the  rectory  to  the  repajTnent  not  only 
of  that  sum,  but  also  of  other  moneys  then  and 
previously  advanced  to  him  bv  the  assignee. 
2><v  d.  Broughton  v.  Gully,  4  Bfl  &  R.  249  ;  9  B. 
&  C.  344. 

A  lease  for  twenty-one  years,  made  within 
three  years  of  a  former  existing  lease,  by  a  vicar, 
of  premises  belonging  to  a  vicarage  situate  in 
Ix>ndon,  not  being  the  capital  messuage  or  dwell- 
ing-house used  for  the  habitation  of  the  vicar,  nor 
having  ground  to  the  same  belonging  above  the 
quantity  of  ten  acres,  is  a  valid  lease,  notwith- 
standing the  restraining  statutes  13  Eliz.  c.  10, 
14  Elix.  c.  11,  and  18  Eliz.  c.  11.  Vivian  v. 
Blomberg,  3  Scott,  681  ;  3  Bing.  N.  C.  311 ;  2 
Hodges,  255. 

A  lease  of  a  manor  by  a  dean  and  chapter  not 
in  conformity  with  an  enabling  statute  held  to 
have  been  confirmed  as  against  the  chapter  by 
the  receipt  of  rent  under  it ;  at  all  events,  for 
the  life  of  the  dean  who  received  the  rent ;  and 
a  lease  of  the  reversion,  reserving  the  rent  upon 
and  subject  to  the  former  lease  ;  and  the  holder 
of  such  lease  held  not  entitled  to  recover.  JVa- 
nington  v.  Cardale,  3  H.  &  N.  656  ;  27  L.  J.,  Ex. 
438. 

Ejectment  may  be  maintained  upon  a  term 
duly  created,  but  assigned  to  the  lessor  of  the 
plaintiff  by  a  deed  defective  under  13  Eliz.  c.  20. 
Doe  d.  Jfoore  v.  Rttm^dt^fi,  1  N.  &  M.  489  ;  S,  (\ 
uom.  Doe  d.  117/^^  v.  Ramsden,  4  B.  &  Ad.  609. 

Warrant  of  Attorney.] — A  warrant  of  attorney 
given  to  confess  judgment  at  the  suit  of  A.,  recit- 
ing a  grant  of  an  annuity  to  A.,  and  that  the 
same  was  secured  by  the  demise  of  a  rectory, 
glebe  lands,  tithes,  &c.,  by  the  grantor  to  B., 
and  then  declaring  that  the  warrant  of  attorney 
was  execut«l  for  the  purpose  of  securing  the 
annuity,  and  to  the  end  and  intent  that  a  se- 
questration might  be  obtained  by  A.,  and  con- 
tinued during  the  continuance  of  the  annuity, 
for  the  better  securing  the  same,  is  a  fraud  on 
13  E]iz.  c.  20,  as  creating  a  charge  on  an  eccle- 
siastical benefice  Flight  v.  Salter,  1  B.  &  Ad. 
673. 

A  warrant  of  attorney  given  by  a  clergyman, 
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authorizing  his  creditor  to  issue  a  sequestration 
is  void  under  13  Eiiz.  c.  20.  Neivland  v.  Watkiji, 
9  Bing.  113  ;  2  M.  &  Scott,  174. 

A  warrant  of  attorney,  which  appears  upon 
the  face  of  it  to  be  to  secure  the  payment  of  an 
annuity  charged  upon  an  ecclesiastical  benefice, 
is  void  under  13  Eliz.  c.  20.  Salt  mars  Jw  v. 
Heivitf,  3  N.  &  M.  656  ;  1  A.  &  E.  812. 

The 'deed  by  which  an  annuity  was  granteil 
contained  a  charge  on  a  rectory,  but  a  warrant 
of  attorney  which  accompanied  the  deed,  though 
it  recited  the  deed,  gave  no  authority  to  sequester 
the  rector^' : — Held,  that,  although  the  deed  was 
void  so  far  as  it  operated  as  a  charge  upon  the 
rectory,  the  warrant  of  attorney  was  unimpeach- 
able.- Fairoloth  v.  Gumey,  9  Bing.  622  ;  2  M. 
&  Scott,  822  ;  1  D.  P.  C.  724. 

A  beneficed  clergyman  granted  annuities  by 
three  several  deeds,  and  made  them  chargeable 
on  his  living,  which  he  conveyed  in  trust  for  the 
grantee,  for  the  more  effectually  raising  and  en- 
forcing payment  of  the  annuities  out  of  the 
living  :  and  he  also  gave  as  a  security  for  the 
payment  of  the  annuities,  three  warrants  of 
attorney,  with  defeasances,  to  confess  judgment 
at  the  suit  of  the  grantee.  On  motion  to  set 
aside  the  warrants  of  attorney,  as  being  charges 
upon  the  living  in  evasion  of  the  13  Eliz.  c  20, 
the  court  held  that  this  did  not  appear ;  that 
the  covenants  in  the  annuity  deed  for  payment 
of  the  annuity  might  be  good,  though  the  deeds 
were  void,  and  that  payment  of  the  arrears, 
under  these  covenants,  might  well  be  enforced 
by  the  warrants  of  attorney.  Gibbons  v.  Hooper, 
2  B.  &  Ad.  734. 

C,  a  rector  of  a  parish,  and  A.  B.  his  surety, 
executed  a  warrant  of  attorney  for  3,000/.,  re- 
citing that,  by  indenture  of  the  same  date,  C. 
for  a  pecuniary  consideration  had  granted  to  D. 
an  annuity  of  300/.,  charged  by  demise  upon  the 
rectory  ;  by  the  indenture  it  was  declared,  that 
D.  should  hold  the  judgment  in  trust  to  secure 
the  annuity,  but  that  no  execution  should  be 
issued,  unless  the  annuity  should  be  in  arrear 
fourteen  days ;  and  that  if  and  as  often  as  one 
year's  annuity  should  be  in  arrear  and  not  paid 
for  fourteen  days  after  demand,  then  execution 
might  issue  against  C.  and  his  estate  for  3002. 
Judgment  was  accordingly  entered  up,  and  a 
year's  annuity  bein^  in  arrear  more  than  four- 
teen days  after  demand,  a  sequestration  issued, 
under  which  the  tithes  and  property  of  the 
living  were  sequestered  to  a  greater  amount 
than  the  arrears.  The  court  on  application  set 
aside  the  execution,  but  allowed  the  warrant  of 
attorney  and  judgment  to  stand.  Kirlen  v, 
Bvtts,  2  B.  &  Ad.  736. 

A  warrant  of  attorney,  the  defeasance  to  which 
recites  that  it  is  given  to  secure  the  payment  of 
an  annuity,  and  authorizes  the  plaintiff  to  issue 
a  fi.  fa.  de  bonis  ecclesiasticis  for  arrears,  but 
does  not  state  that  it  is  given  for  the  purpose  of 
charging  the  defendant's  ecclesiastical  living,  is 
valid,  though  it  refers  to  the  annuity  deed  of 
the  same  date  in  which  that  object  is  distinctly 
avowed.  Colebrook  v.  Lay  ton,  1  N.  &  M.  374  ; 
4  B.  &  Ad.  578. 

A  beneficed  clergyman  granted,  in  1813,  an 
annuity,  which  he  charged  on  his  rectory,  de- 
mising it  for  a  term  of  years  to  a  trustee.  In 
1825,  this  and  other  aimuities,  with  the  teims 
thereby  created,  were  by  deed  transferred  to  the 
plaintiff,  on  his  advancing  4,400/.  to  take  them 
up,  and  an  annuity  of  574/.  9«.  granted  him. 
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The  clergyman,  by  the  same  deed,  again  demised 
his  rectory,  and  also  the  vicarage  of  W.  for  a 
term,  giving  power  to  the  plaintiff  to  sequester 
the  rectory  and  vicarage,  if  he  shonld  think  fit. 
The  deed   also  stated  that  he  had  executed  a 
warrant  of  attorney,  authorizing  the  plaintiff  to 
enter  up  judgment  for  8,800i.  (l^ing  double  the 
sum  advanc^),  which  it  was  intended  should  be 
a  collateral  security  only,  and  that  no  execution 
should  i.ssue  unless  the  annuity  was  in  arrear 
for    twenty  days.      The  warrant    of    attorney 
recited  the  deed,  which  stated  the  grant  of  the 
annuity  of  1813,  and  of  the  other  annuities, 
and  the  transfer  of  them  to  the  plaintiff,  and 
the  grant  of  the  annuity  of  5742.  9^.,  and  for  the 
further  securing  the  r^^lar  payment  of  this 
annuity,  authorized  judgment  to  be  entered  up 
against  the  defendant.    In  1832,  the  plaintiff 
brought  an  ejectment  to  recover  the  rectory  of 
S.,  under  the  term  granted  in  1813,  and  in  July, 
1833,  obtained  possession.     In  June,  1833,  the 
annuity  being  8612.  in  arrear,  the  plaintiff  sued 
out  a  levari  facias,  and  sequestered  the  vicarage. 
A  rule  nisi  having  been  obtained  in  1836,  to  set 
aside  the  warrant  of  attorney,  on  the  ground  of 
its  being  a  charge  on  a  benefice ;  and  a  seques- 
tration, on  the  ground  of  its  being  kept  in  force 
to  satisfy   arrears    subsequently   accruing,  all 
arrears  due  at  the  time  of   the  sequestration 
issuing  having  been  paid  out  of  the  proceeds  of 
8. : — Held,  first,  that  the  warrant  of  attorney 
was  not  void,  as  it  did  not,  in  terms,  charge  the 
benefice.    Moore  v.  Ramsdenj  3  N.  &  P.  180  j 
7  A.  &  E.  898. 

Held,  secondly,  that  the  sequestration  was 
valid,  as  the  plaintiff  was  entitled  to  appro- 
priate the  profits  of  S.  to  the  new  arrears  of  the 
annuity,  and  to  keep  the  sequestration  on  foot 
till  the  old  arrears  of  8612.  were  levied  out  of 
W.    lb, 

A  vicar  demised  two  vicarages  for  99  years  at 
a  peppercorn  rent,  upon  trust  to  secure  a  prin- 
cipal sum  of  money  and  interest ;  and  he  also 
executed  a  warrant  of  attorney,  which  was 
stated  in  the  defeasance  to  be  given  as  a  col- 
lateral security  with  the  lease  : — Held,  that  the 
warrant  was  not  a  charge  on  the  benefice,  within 
13  Eliz.  c.  20,  8.  1,  but  it  was  an  independent 
security  for  a  loan.  Bendry  v.  PricCy  7  D.  P.  C. 
753  ;  3  Jur.  1150. 


Judgment.] — A  rector,  who  was  also  the 
patron  of  a  living,  gave  warrants  of  attorney  to 
various  creditors,  who  had  mortgages  on  the 
advowson,  subject  to  an  agreement  that  the 
judgment  to  be  entered  up  by  the  first  mort- 
gagee should  have  priority  over  the  rest,  when- 
ever execution  should  be  issued  : — Held,  that 
the  agreement  pointed  so  particularly  to  making 
the  judgment  charges  on  the  living,  that  the 
Court  of  Chancery  could  not  give  effect  to  it 
hy  granting  an  injimction  and  a  receiver.  Li>ng 
V.  Storie,  3  De  G.  &  S.  308. 

A  registered  judgment  against  a  clergyman 
does  not  crcate  a  charge  uix)n  his  benefice  en- 
titling the  judgment  creditor  to  the  appointment 
of  a  receiver  under  1  &  2  Vict.  c.  110,  s.  13. 
Jfawkhis  V.  Oatliercole,  6  De  G.,  Mac.  &  O.  1  ; 
24  L.  J.,  Ex.  332  ;  1  Jur.,  N.  S.  481. 

A  judgment  is  not  made  a  charge  upon  the 
ecclesiastical  rectories  of  the  crown,  by  3  &  4 
Vict.  c.  105,  s.  22.  Sioecny  v.  Fleming,  4  Ir. 
Ch.  Kcp.  23. 


Anignment  of  Sent.] — ^To  a  declaration  by  a 
sequestrator,  for  rent  due  under  a  lease,  whereby 
D.,  the  rector  of  S.,  demised  to  the  defendant  the 
rectory  and  parsonage,  with  the  tithes,  except 
the  parsonage-house,  for  fourteen  years,  if  the 
rector  should  so  long  live,  at  a  yearly  rent,*the 
defendant  pleaded,  that,  before  the  sequestration, 
D.  was  indebted  to  V.  and  M.,  and  requested 
them  to  give  time  for  payment,  and  also  requested 
V.  to  lend  him  a  further  sum,  which  they  con- 
sented to  do,  and  V.  lent  the  money  upon  the 
terms  that  D.  should  execute  the  lease  and  an 
indenture,  for  the  purpose  of  authorizing  the  de- 
fendant to  apply  the  rent  as  the  agent  and  for 
the  benefit  of  V.  and  M.    That  D.  executed  the 
lease ;  and  another  indenture  of  the  same  date, 
by  which,  after  reciting  the  demise  to  the  defen- 
dant of  the  rectory  and  parsonage,  with  the  tithes, 
except  the  parsonage-house,  and  also  reciting 
that  by  a  d^d  of  even  date  therewith  D.  had 
appointed  the  defendant  his  receiver,  agent  and 
attorney,  to  collect  the  tithes,  rents.  &c.  (except 
as  in  the  lease  excepted),  with  a  declaration  that 
the  defendant  might  retain  a  percentage  for  his 
trouble  ;  and  it  was  agreed  that  he  should  apply 
the  surplus  of  the  tithes,  rents,  &c.,  as  D.  should 
direct,  D.  covenanted  with  the  defendant,  ami 
directed  that  the  surplus  of  the  tithes,  rents,  &c., 
should  be  applied  in  payment  of  the  debts  due  to 
V.  and  M.,  with  interest,  after  payment  of  the 
taxes,  rates  and  outgoings,  and  the  premiums  on 
policies  of  assurance  on  the  life  of  D.,  for  the 
benefit  of  V.  and  M.     The  plea  then  alleged  that 
the  lease^was  executed  as  part  of  the  same  trans- 
action ;  that  D.  well  knew  that  the  defendant 
was  the  attorney  and  agent  of  V.,  and  that  the 
indenture  was  made  by  D.  with  the  defendant 
as  such  agent  and  attorney,  and  to  enable  him  to 
apply  the  rent  reserved  by  the  lease  in  the 
manner  above  mentioned ;  that  there  were  due 
from  D.  to  V.  and  M.  moneys  exceeding  the  rent 
due  under  the  lease,  and  that  the  defendant  had 
applied  the  moneys  alleged  to  be  due  for  rent 
according  to  the  second  indenture.    The  defen- 
dant pieced  also,  that  before  the  execution  of  the 
lease  D.  was  indebted  to  V.  and  M.  and  others, 
and  that  in  consideration  thereof,  and  of  a  further 
sum  to  be  lent  by  V.,  and  of  the  defendant  con- 
senting to  be  V.'s  agent,  D.  f^eed  with  the  de- 
fendant and  V.  to  charge  the  rectory  of  S.  with 
that  sum,  and  the  others,  by  making  the  lease 
and  appointing  the  defendant  receiver  of  the 
tithes,  rents,  &c.,  in  order  that  he  might  apply 
the  rent  reserved  by  the  lease  in  payment  of  the 
moneys  so  to  be  charged  on  the  benefice ;  that 
the  money  was  advanced  by  V.j-and  that  D.,  in 
purauance  of  the  agreement,  and  in  order  to 
charge  the  benefice,  executed  the  lease,  and  also 
an  indenture,  appointing  the  defendant  receiver, 
and  that  the  lease  was  part  of  the  same  trans- 
action : — Held,  that  the  former  plea  did  notshetv 
any  defeasance  of  the  covenant  to  pay  the  rent 
reserved  by  the  lease ;  but  that,  under  the  second 
indenture,  there  was  an  equitable  assignment  or 
a  valid  appropriation  of  so  much  of  the  rent  as 
was  necessary  to  pay  V.  and  M.  their  debts,  and 
that  such  assignment  ik'bs  a  chai-ge  upon  the 
benefice,  and  therefore  the  lease,  which  was  part 
of  the  same  transaction,  was  void  imder  13  Eliz. 
c.  20.     Waltham  v.  Crafts,  6  Ex,  1 ;  20  L.  J., 
Ex.  257. 

Composition  in  Consideration  of  fatnre  Income.] 
— A  composition  with  a  clergyman  in  considera- 
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lion  of  his  fatare  income  being  received  by  a 
tmstee,  and  applied  in  liquidation  of  hifi  debts, 
after  providing  for  a  curate,  is  void  under  13 
Elix.  c.  20.  Alrhin  v.  Uopkins,  4  M.  &  Scott, 
615  ;  1  Bing.  N.  C.  99. 

A^TMiiidnt  to  Ghar^  fature  Ineome.]— In  1811 , 
an  incombent  duly  charged  his  then  present 
benefice  with  an  annuity,  and  covenanted,  that 
if  he  should  afterwards  be  preferred  to  any  other 
benefice,  he  would  fully  cnarge  the  same  with 
the  annuity  ;  and  that  in  the  meantime  the  same 
would  be  charged  with  the  annuity.  In  1814, 
the  incumbent  was  preferred  to  another  benefice, 
but  no  legal  charge  upon  it  was  executed  until 
1818  :— Held,  that  the  deed  of  1811  constituted 
a  good  equitable  charge,  which  attached  upon 
the  new  benefice  as  soon  as  it  was  acquired. 
JfetealfeY.  York  iArchhishop),  1  Mylne&  C.  547. 

Bademption  of  Land  Tax.]— In  1798,  Dr.  E., 
an  ecclesiastical  incumbent  of  a  living,  redcemecl 
the  land  tax  charged  on  his  rectory  out  of  his 
own  estate,  under  38  Geo.  3,  c.  60,  and  did  not 
in  his  contract  with  the  commissioners  for  the 
reduction  of  the  national  debt  declare  his  option 
to  be  considered  a  purchaser  of  the  land  tax, 
whereby  the  land  became  exonerated  from  the 
land  tax,  and  chargeable  for  the  benefit  of  the 
incumbent,  his  executors,  administrators  andf 
assigns,  with  the  amount  of  the  3Z.  per  cent,  con- 
sols transferred,  and  with  the  payment  of  a  yearly 
sum,  by  way  of  interest,  equal  to  the  amount  of 
the  land  tax  redeemed : — Held,  first,  that  Dr.  E., 
as  an  ecclesiastical  incumbent,  had  such  an  estate 
as  is  contemplate  by  38  GSeo.  3,  c.  60,  s.  37,  taken 
in  connexion  with  39  Geo.  3,  c.  6,  s.  5,  and  that 
he  was  entitled  to  create  the  charge  upon  the 
living.  KUderhee  v.  Ambrose,  10  Ex.  454  ;  3  C. 
L.  R.  181 ;  24  L.  J.,  Ex.  49. 

Held,  secondly,  that  his  personal  representa- 
tives were  entitled  to  maintain  an  action  against 
the  succeeding  incumbent,  for  the  recoveiy  of 
the  interest  accrued  due  on  the  amount  of  the  3/. 
per  cent,  consols  so  transferred  from  the  time 
when  the  latter  succeeded  to  the  rectory.    lb. 

Sequestration.] — ^A  sequestration  is  a  charge 
upon  the  benefice  of  a  clergyman  within  18  Geo. 
2,  c.  20,  and  it  is  immaterial  in  this  respect  in 
what  manner  the  sequestrator  has  disposed  of  the 
rents  and  profits.  Pack  v.  Tarpley^  1  P.  &  D. 
478  ;  9  A.  &  E.  468  ;  2  W.,  W.  &  H.  88. 

A  sequestration  is  a  charge  upon  the  rents  and 
profits,  including  the  glebe  lands  of  the  benefice, 
except  the  parsonage-house,  in  which  the  incum- 
bent is  bound  to  reside.    lb. 

See  also  post,  coL  686. 

Segiftering  Charge.] — A  judgment  entered 
up  on  a  warrant  of  attorney,  given  by  a  bene- 
ficed clergyman  in  the  North  Riding  of  Yorkshire, 
to  secure  payment  of  an  annuity,  need  not  be 
roistered  under  8  Geo.  2,  c.  6  ;  for  though  it  may 
be  enforced  by  sequestration,  the  benefice  is  not 
affected  by  the  judgment.  Cottle  v,  WarriTtff- 
tm,  5  B.  &  Ad.  447  ;  2  N.  &  M.  227. 

Setting  Aiide.  ] — On  an  application  to  set  aside 
a  warrant  of  attorney,  pursuant  to  13  Eliz.  c.  20, 
a  1,  on  the  ground  of  its  amounting  to  a  charg- 
ing of  a  benefice,  the  court  will  not  look  beyond 
the  warrant  to  ascertain  the  intention  of  the 
parties,  and  therefore  will  not  read  affidavits  for 


that  purpose.    Bishop  v.  Hatch^  7  D.  P.  C.  763  ; 
4  Jur.  318. 

Where  the  defeasance  of  a  warrant  of  attorney 
to  confess  judgment,  executed  by  A.,  a  beneficed 
cleigyman,  stated  that  it  was  given  to  secure  to 
B.  the  payment  of  an  annuity  granted  by  A.  to 
B.  for  his  life,  described  in  a  certain  indenture 
of  even  date  between  A.  and  B.,  in  which  inden- 
ture it  was  agreed  that  judgment  should  be 
entered  up  on  the  warrant  of  attorney,  but  that 
no  execution  should  issue  until  the  annuity  should 
have  been  in  arrear  fourteen  days  after  any  of 
the  days  for  payment  expressed  in  the  indenture  ; 
but  that  if  the  annuity  should  be  so  in  arrear, 
B.  might  sue  out  such  execution  upon  or  by 
virtue  of  the  judgment,  as  he  should  think  fit, 
for  the  recovery  of  the  arrears  and  all  costs ;  the 
court  cannot,  upon  a  question  as  to  the  validity 
of  a  sequestration  granted  by  the  bishop,  in  pur- 
suance of  a  writ  of  levari  facias  issued  upon  the 
judgment  entered  up  on  the  warrant  of  attorney, 
look  at  the  indenture  for  the  purpose  of  deciding 
whether  it  operated  as  a  charge  upon  A.'s  bene- 
fice. Johnson  v.  Brazier^  3  N.  &  M.  653 ;  1  A. 
&  E.  624. 

A  beneficed  clergyman  granted  an  annuity  by 
deed,  and  made  it  chargeable  on  his  living,  and 
gave  a  warrant  of  attorney,  to  confess  judgment 
at  the  suit  of  the  grantee  for  3,200/.  By  the  an- 
nuity deed  it  was  agreed,  that  the  judgment  to 
be  entered  up  on  the  warrant  of  attorney  was  to 
be  a  further  security  for  the  annuity,  and  that 
no  execution  or  sequestration  should  be  issued 
thereon,  other  than  such  sequestration  as  was 
therein  mentioned,  until  the  annuity  should  be 
in  arrear ;  and  the  grantor  then  covenanted, 
that  if  the  grantee  should  at  any  time  deem  it 
expedient  to  sequester  the  living,  it  should  be 
lawful  for  him  to  issue  a  sequestration  by  virtue 
of  the  judgment  for  the  3,200Z.,  or  any  part. 
Judgment  having  been  entered  up  on  the  war- 
rant of  attorney,  and  the  annuity  being  in  an^car, 
the  grantee  issued  a  sequestration  for  3,200/. 
(which  sum  greatly  exceeded  the  arrears  due) 
and  entered  into  possession  of  the  living.  On 
motion  the  court  refused  to  set  aside  the  annuity 
deed,  warrant  of  attorney,  and  judgment ;  but 
directed  that  the  writ  of  sequestration  should 
continue  in  force  only  for  the  arrears  that  had 
become  due  on  the  annuity.  Britten  v.  Wait, 
3  B.  &  Ad.  915. 


XII.    ECCLESIASTICAL    PROPERTY. 

Lease  of.]  —  A  dean  and  chapter  was  em- 
I)Owered  by  a  local  act  to  grant  building  leases 
for  certain  lands  for  ninety-nine  years,  provided 
that  in  every  such  lease  there  was  a  covenant  by 
the  lessee  to  build.  They  granted  a  lease  for 
ninety-nine  years,  omitting  the  covenant.  Daring 
the  term,  after  the  death  of  the  dean  under 
whom  the  lease  had  been  granted,  the  lessee  re- 
mained in  possession,  and  continued  to  pay  the 
reserved  rent  to  the  succeeding  deans  and 
chapters,  who  distributed  It  among  themselves  : 
— Held,  that  if  the  lease  was  voidable  only,  it 
was  made  good  as  against  each  successive  dean 
and  chapter  for  their  own  times  respectively  by 
such  their  receipt  and  distribution  of  the  rent. 
Doe  d.  Pennington  v.  Taniere,  12  Q.  B.  998  ;  18 
L.  J.,  Q.  B.  49. 

Held,  also,  that  if  the  lease  was  absolutely 
void,  such  receipt  and  distribution  were  evidence. 

Z  2 
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from  which,  without  proof  of  any  instrument  under 
seal,  a  demise  from  year  to  year  might  be  pre- 
sumed against  them,  the  presumption  in  su<;h  a 
case  being  the  same  against  a  corporation  aggre- 
gate as  against  an  ordinary  person.    lb. 


Without  Consent  of  Patron  of  Advowson.] 


— The  perpetual  curate  of  a  curacy  augmented 
by  the  governors  of  Queen  Anne's  Bounty,  with 
confirmation  of  the  ordinary  and  immediate  j 
patron,  granted  a  lease  for  years  of  unopened  i 
mines  which  had  not  before  been  leased;  but 
the  patron  of  the  advowson  was  no  party : — 
Held,  that  the  lease  was  void  at  common  law  for 
want  of  confirmation  by  such  patron  paramount ; 
and  that  it  was  not  set  up  by  the  acceptance  of 
rent  by  the  lessor's  successor  in  the  curacy  ;  the 
only  effect  of  such  acceptance  of  rent  being  to 
create  a  tenancy  from  year  to  year.  Doe  d. 
Sram^nall  v.  ColUnge,  7  C.  B.  939  ;  18  L.  J.,  C. 
P.  305  ;  13  Jur.  791. 

Without  Consent  of  Ordinary.]  —A  per- 
petual curate,  whose  curacy  has  been  augmented 
by  a  grant  of  lands  under  the  Queen  Anne's 
Bounty  Acts,  cannot  make  a  lease  for  three  lives 
without  the  consent  of  the  ordinary.  Doe  d. 
Richardson  v.  Thomas^  1  P.  &  D.  578  ;  9  A.  & 
E.  567. 


Effect  of  5  A  6  Vict.  c.  27.]— The  5  &  4 


Vict.  sess.  2,  c.  27,  does  not  abridge  any  right  of 
leasing  formerly  enjoyed  by  incumbents.  Green 
V.  Jenkins,  1  De  G.,  F.  &  J.  454  ;  28  Beav.  87  ;  29 
L.  J.,  Ch.  505 ;  6  Jur.,  N.  S.  515  ;  8  W.  R.  380. 
Affirming  27  Beav.  440. 

Agreement  for  Lease  of.]— An  incumbent 
agreed  to  grant  a  farming  lease  of  the  glebe,  at 
a  rent  payable  half-yearly.  The  5  &  6  Vict.  sess. 
2,  c.  27,  requires  the  rent  to  be  reserved  quarterly : 
— Held,  that  the  court  would  not  compel  the  lessee 
to  take  a  lease  reserving  the  rent  quarterly.    Ih. 

Held,  further,  that  the  court  would  not,  in  the 
face  of  the  act,  approve  of  a  lease  reserving  the 
rent  half-yearly,    lb. 

But  held,  that  if  a  lease  reserving  the  rent 
half-yearly  had  actually  been  executed  by  the 
bishop  and  patron,  it  would  in  favour  of  the 
tenant  have  been  a  perfectly  valid  lease.    lb. 

If  an  incumbent  contracts  to  let  lands  belong- 
ing to  the  benefice  for  a  tferm  of  years,  his  resig- 
nation of  the  living  during  the  term  is  a  breach 
of  the  contract.    Price  v.  Williams,  1  M.  &  W.  6. 

Seqnests  of  Leaseholds.]— A  lady  bequeathed 
leaseholds  held  under  a  dean  and  chapter  to 
trustees  for  a  tenant  for  life,  with  remainders 
over,  and  with  power  to  raise  money  for  renew- 
ing the  leases.  The  property  became  vested  in 
the  ecclesiastical  commissioners,  with  whom  the 
trustees  agreed  for  the  purchase  of  the  revei-sion 
in  part  of  the  leaseholds,  in  consideration  of  the 
surrender  of  the  other  part,  and  the  payment  of 
a  sum  of  money.  The  estate  was  administered 
by  the  court,  and  the  agreement  was  made  sub- 
ject to  the  approval  of  the  court : — Held,  that 
the  court  would  not  approve  of  the  agreement 
against  the  wish  of  the  tenant  for  life,  if  his 
income  would  be  considerably  reduced  by  the 
purchase.  Hayward  v.  Pile,  5  L.  R.,  Ch.*214  ; 
22  L.  T.  893  ;  18  W.  R.  556. 

Trustees  with  power  to  renew  have  power  to 
purchase  the  reversion  in  leaseholds,  under  23  & 


24  Vict.  c.  124;  and  the  act  applies  to  the  estates 
of  corporations,  both  aggregate  and  sole.     lb, 

D.  being  entitled  to  an  ecclesiastical  lease 
which  it  was  customary  to  renew  every  seven 
years,  bequeathed  it  to  trustees  for  his  daughter 
for  life,  remainder  to  her  children,  subject  to  a 
provision  for  raising  out  of  the  income  a  fund 
for  renewing  the  lease,  and  to  a  power  of  sale. 
The  reversion  having  become  vested  in  the 
ecclesiastical  conmiissioneis,  they  refused  to  re- 
new, but  oflcered  to  sell  part  of  the  reversion  in 
fee  to  the  trustees  upon  having  a  surrender  of 
the  lease  in  the  remainder  and  a  sum  down. 
The  proposal  was  opposed  by  the  tenant  for  life, 
on  the  ground  that  it  would  considerably  reduce 
her  income  : — Held,  that  under  23  &  24  Vict.  c. 
124,  ss.  20,  35,  37  and  39,  and  having  regard  to 
the  provisions  of  the  will,  the  court  had  power 
to  direct  the  trustees  under  the  will  to  carry  the 
arrangement  into  effect  if,  upon  due  considera- 
tion of  the  rights  of  all  persons  interested,  it 
should  appear  just  to  do  so.  And  an  inquiry 
was  directed  whether  the  arrangement  was 
proper  or  calculated  to  give  the  remaindermen 
the  enjoyment  as  nearly  as  possible  of  the 
corpus  of  the  property  bequeathed  by  the  wiU, 
or  what  modification  of  it,  if  any  more  proper 
could  be  arranged,  ff oilier  v.  Brime,  16  L.  R., 
Eq.  163  ;  42  L.  J.,  Ch.  789  ;  28  L.  T.  631  ;  21  W. 
R.805. 

Sale — Lunatic  Beneficiary.] — When  the  sanc- 
tion of  the  Court  of  Chancery  is  required  to  the 
sale  of  an  ecclesiastical  lease  to  the  ecclesiastical 
commissioners,  by  reason  of  a  beneficiaiy  being- 
of  unsound  mind,  the  application  should,  under 
23  &  24  Vict.  c.  124,  s,  38,  be  made  in  chancery, 
and  not  in  lunacv.  ChesMre,  In  re,  7  L.  R.,  Ch. 
50 ;  41  L.  J.,  Ch.  208  ;  25  L.  T.  721  ;  20  W.  R.  49. 

A  lunatic  was  tenant  for  life  of  the  advowson 
of  a  rectory  and  other  real  estates.  Under  the 
order  of  the  court  a  lease  of  the  property  for 
ninety-nine  years,  if  the  lunatic  shoidd  so  long- 
live,  had  been  made  to  two  persons  at  a  large 
rent.  This  lease  had  become  vested  in  the  ad- 
ministrator of  the  survivor  of  the  two  lessees, 
the  administmtor  being  also  the  first  tenant  in 
tail  in  remainder  expectant  on  the  death  of  the 
lunatic  without  issue  male.  The  lunatic  was 
aged  eighty-two,  and  had  never  had  any  issue. 
The  achninistrator  wished  to  sell  the  next  pre- 
sentation to  the  rectory,  and  petitioned  the 
court,  as  protector  of  the  settlement,  to  consent 
to  the  barring  of  the  entail  of  the  advowson,  so 
far  as  might  be  necessarj'  for  effecting  the  pro- 
posed sale : — Held,  that  as  the  application  was 
not  for  the  benefit  of  the  lunatic's  estate,  but 
only  for  the  benefit  of  a  collateral,  the  court 
ought  not  to  interfere.  TJiarp,  or  TJiorp,  In  re^ 
3  Ch.  D.  59  ;  35  L.  T.  293— C.  A. 

Compensation  for  Leaseholds.] — A  person  be- 
queathed leaseholds  held  of  an  ecclesiastical 
corporation,  giving  certain  life  interests,  with 
remainder  over.  He  directed  his  tnistees,  two 
years  or  sooner  before  the  time  for  renewal,  to 
bring  a  sufficient  part  of  the  lents  into  a  fund 
to  keep  the  estates  always  renewed.  It  was  the 
practice  to  renew  the  leases  every  fourteen  years,. 
but  it  was  not  obligatory  on  the  corporation  to 
do  so.  They  ceased  to  do  so  about  1866.  P*re- 
viously  to  that,  notice  had  been  given  by  a  rail- 
way company  to  take  •  the  property.  The  pur- 
chases were  completed,  and  the  price  paid  into 
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court,  and  invested  in  consols.  The  investment 
f^ve  a  diminished  income : — Held,  that  the 
tenants  for  life  were  only  entitled  to  the  income 
of  the  fund.  No  costs  allowed  to  br  against  the 
railwav  comimnv.  Wtunl.  In  ret  10  L.  B.,  Eq. 
672  ;  40  L.  J.,  Ch.  69  ;  23  L.  T.  430. 

Char^  OH)  for  Pureliase-moiiey.]— A  tenant 
for  life  of  an  ecclesiastical  lease  who  purchases 
the  reversion  is  considered  in  equity  as  a  trustee 
for  the  remainderman,  and  is  entitled  to  a 
charge  on  the  estate  for  the  purchase-money. 
Jfaton  v.  Ifulke,  22  W.  R.  622. 

XIII.     DILAPIDATIONS. 
1.  Who  Liable  for. 

Prebendary.] — An  action  for  dilapidations  of 
a  prebendal  house  may  he  maintained  by  a 
succeeding  prebendary  against  his  predecessor. 
BadcliffY,  D'Oyley,  2  T.  R.  639. 

Yiear-Choral.] — ^A  vicar-choral  in  a  cathedral 
church,  who  succeeds  or  is  appointed  to  a  house 
of  his  predecessor  in  the  vicar-choralship,  is 
within  the  custom  of  ecclesiastical  dilapida- 
tions, and  therefore  his  representatives  may  be 
sued  in  respect  of  dilapidations  at  his  death. 
Gleate*  v.  Parfitt,  7  C.  B.,  N.  S.  838  ;  29  L.  J., 
C.  P.  216  ;  6  Jur.,  N.  S.  805. 

Exeentore  of  Predeoetior.]  —  An  action  is 
maintainable  by  the  executors  of  a  deceased  in- 
cumbent against  the  executors  of  his  predecessor, 
for  dilapidations  which  occurred  during  the  in- 
cumbency of  the  predecessor.  Bunhury  v.  Hew' 
soH,  3  Ex.  668  ;  18  L.  J.,  Ex.  258. 

A.,  the  incumbent  of  a  vicarage,  died,  leaving 
the  buildings  of  the  vicarage  out  of  repair.  B. 
succeeded  him,  and  died,  whereupon  C.  was  ap- 
pointed. The  premises  being  still  dilapidated, 
the  executrix  of  B.  was  compelled  to  pay  C.  the 
amount  necessary  to  put  them  in  repair ;  and 
she  then  brought  an  action  against  the  executor 
of  A. : — Held,  that  the  action  was  maintainable, 
this  being  a  personal  right  which  survived  to 
the  executrix ;  that  she  was  entitled  to  recover 
«o  much  as  would  compensate  for  the  dilapida- 
tiofns  which  occurred  in  the  time  of  A.,  and  that 
the  fact  of  there  being  timber  or  stone  on  the 
glebe  which  might  be  used  for  repairs,  was  only 
a  circumstance  in  diminution  of  damages.    lb. 

In  an  action  by  the  successor  against  the  exe- 
entors  of  a  deceased  rector  for  di^pidations,  the 
^declaration  alleged  that  the  deceased  was  rector 
of  the  pari^  church  of  T.  cum  J.,  and  was 
seised  in  right  of  the  rectory  buildings,  and  also 
of  glebe  lands  lying  and  being,  to  wit,  in  the 
parish  aforesaid.  The  rectory  consisted  of  the 
parish  of  T.,  of  which  the  plaintiff  was  rector, 
and  of  the  parishes  of  I.  and  C,  of  which  he  was 
vicar  : — Held,  that  the  plaintiff  could  not  re- 
-cover in  respect  of  dilapidations  in  the  parish  of 
C  Warren  v.  Luyger^  3  Ex.  579  ;  18  L.  J.,  Ex. 
256. 

Ezteniion  of  Custom  to  Wales.] — The  custom 
of  England  for  rectors  and  vicars  to  leave  their 
vicarages  in  repair  to  their  successors,  was  trans- 
ferred to  Wales  by  27  Hen.  8,  c.  26.     Jinnbury 
?.  Jfewion,  supra. 

Perpetual  Curate.] — A  perpetual  curate,  who 
IS  not  removable  by  his  patron,  and  who  holds  a 


house  and  buildings  as  curate,  and  as  annexed  to 
his  curacy,  is  bound  to  repair.  Mason  v.  Lam- 
hert,  12  Q.  B.  796  ;  17  L.  J.,  Q.  B.  366  ;  12  Jur. 
1045. 

Trustees  of  Vicar.]— In  a  declaration  by  a 
vicar,  against  his  predecessor  for  dilapidations, 
be  averred  that  he  was  seised  in  right  of  his 
vicarage  :  it  appeared  that  part  of  the  premises 
was  copyhold,  and  devised  to  the  master  and 
senior  fellows  of  a  college,  in  trust  to  permit  the 
vicar  to  receive  the  profits  arising  therefrom, 
after  deducting  certain  charges  which  might 
accrue  to  tlie  lord  of  the  manor,  or  the  expenses 
attending  the  repairs  of  the  premises : — Held, 
that  the  legal  estate  was  vested  in  the  trustees  ; 
that  the  use  was  not  executed  within  9  Geo.  2, 
c.  36,  and  consequently .  that  the  plaintiff  was 
not  entitled  to  recover.  Browne  v.  Ramsden^  2 
Moore,  612. 

Where  Sector  ii  without  Title  to  Lands.  ^ — 
Where  successive  rectors  had  been  in  possession 
of  land  for  above  fifty  years  past,  but  in  an  action 
for  dilapidations  brought  by  the  present  against 
the  late  rector,  it  appeared  that  the  absolute 
seisin  in  fee  of  the  same  land  was  in  certain 
devisees,  since  the  9  Geo.  2,  c  36,  and  that  no 
conveyance  was  enrolled  according  to  the  first 
section  of  that  act,  nor  any  disposition  of  it 
made  to  any  college,  &c.,  according  to  the  fourth 
section : — Held,  that  no  presumption  could  be 
made  of  any  such  conveyance  enrolled  (which  if 
it  existed  the  party  might  have  shewn),  and 
consequently  that  the  rector  had  no  title  to  the 
land,  as  the  statute  avoids  all  other  grants  in 
trust  for  any  charitable  use  made  otherwise  than 
is  thereby  directed ;  although  in  fact  it  appeared 
that  one  of  those  devisees  was  the  then  rector, 
and  that  the  title  to  the  rectory  was  in  Baliol 
College,  Oxford.  Wright  v.  Smyth  ws,  10  East, 
409. 

Where  Benefice  under  Sequeitration.]—When 
a  benefice  was  under  sequestration  at  tne  death 
of  the  incumbent,  and  after  the  avoidance  the 
buildings  were  inspected  by  the  diocesan  sur- 
veyor, and  the  bishop  made  an  order  pursuant  to 
the  Ecclesiastical  Dilapidations  Act,  1871,  s.  34, 
stating  the  cost  of  the  repairs  required,  and  de- 
claring the  executors  or  administrators  of  the 
incumbent  liable  for  the  same : — Held,  that  the 
sequestrator  was  not  liable  under  s.  53  for  the 
cost  of  the  repairs,  and  was  not  entitled  to  deduct 
the  same  from  the  profits  of  the  benefice  in  his 
hands.  Jones  v.  Dangerjitld,  1  Ch.  D.  438  ;  45 
L.  J.,  Ch.  161  ;  34  L.  T.  387  ;  24  W.  R.  203. 

2.  Extent  of  Liability. 

Generally.]  — An  incumbent  of  a  living  is 
bound  to  keep  the  parsonage-house,  buildings, 
and  chancel  in  good  and  substantial  repair,  re- 
storing and  rebuilding  when  necessary,  accord- 
ing to  the  original  form,  without  addition  of 
modem  improvement ;  but  he  is  not  bound  to 
supply  or  maintain  any  thing  in  the  nature  of 
ornament,  such  as  painting  (unless  that  is  neces- 
sary to  preserve  exposed  timber  from  decay),  and 
whitewashing  and  papering ;  and  in  an  action 
for  dilapidations  against  the  executors  of  a  de- 
ceased  rector  by  the  successor,  the  damages  are 
to  be  calculated  upon  this  principle.  Wise  v. 
Metcalfe,  10  B.  &  C.  299  ;  5  M.  &  K  235. 
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The  executors  of  a  deceased  incumbeiit  are  not 
bound  to  put  the  rectory-house  into  a  finished 
state  of  repair,  but  are  only  bound  to  restoi-e 
what  is  actually  in  decay,  and  to  make  such 
repairs  as  are  absolutely  necessary  for  the  pre- 
servation of  the  premises.  If  the  present  incum- 
bent has  repaired  with  timber  which  grew  on 
the  glebe,  the  executors  of  the  late  incumbent 
arc  entitled  to  be  allowed  for  the  value  of  such 
timber  in  the  estimate  of  dilapidations  due  from 
them.     Percival  v.  Cooke,  2  C.  &  P.  460. 

Fences  of  Allotted  Lands.] — Under  an  inclo- 
sure  act,  lands  were  fenced  in  and  allotted  to 
the  vicar  and  his  successors,  in  lieu  of  tithes. 
The  vicar  died,  leaving  the  fences  out  of  repair  : 
— Held,  that  his  executors  were  liable  to  be  sued 
by  the  succeeding  vicar  for  dilapidations.  Bird 
v.  Relph,  4  N.  &  M.  878  ;  2  A.  &  E.  773. 

Olebe  Land.] — Neglect  to  cultivate  the  glebe 
land  in  a  husbandlike  manner,  is  not  a  dilapida- 
tion for  which  an  incumbent  can  recover.  There- 
fore an  action,  as  for  dilapidations,  does  not  lie 
against  the  executors  of  a  prior  incumbent  for 
miscultivation  of  the  glebe  laud.  Bird  v.  Heljjhy 
1  N.  &  M.  416  ;  4  B.  &  Ad,  826. 

The  right  of  a  rector  to  recover,  from  the  re- 
presentatives of  his  predecessor,  damages  for 
waste,  is  confined  to  the  case  of  dilapidations  to 
houses  and  buildings,  and  does  not  extend  to 
waste  committed  by  digging  gravel  in  the  glebe. 
Jtoss  V.  Adcock,  3  L.  R.,  C.  F.  655  ;  37  L.  J.,  C.  P. 
290 ;  19  L.  T.  202  ;  16  W.  R.  1193. 

Waste — Ei^eting  Bnildings  in  Substitution  of 
Others.] — The  executors  of  a  rector  are  not  liable 
to  an  action  in  the  nature  of  waste  for  pulling 
down  a  building  on  the  rectory,  and  substituting 
another  in  a  different  part,  unless  the  value  of 
the  estate  is  thereby  impaired,  the  burdens  upon 
it  increased,  or  the  evidence  of  title  impaired. 
Not,  therefore,  if  the  rector  suffers  a  farm  build- 
ing adjoining  the  rectory-house  to  go  to  decay, 
and  in  the  meantime  erects  a  better  building  for 
the  same  purpose  a  mile  from  the  house,  but  in 
a  situation  more  convenient  for  the  farming 
business,  as  carried  on  at  and  from  the  time  of 
the  substitution,  although  no  faculty  or  licence 
is  obtained  for  the  alteration.  Iluntley  v.  Russell, 
13  Q.  B.  672  ;  18  L.  J.,  Q.  B.  239  ;  13  Jur.  837. 

A  cottage  and  farm  building  placed  upon  the 
soil  of  a  rector^'  or  of  a  vicarage,  but  not  fixed 
into  the  ground,  and  intended  at  the  time  of  the 
erection  to  be  removable  at  will,  may  be  removed 
without  incurring  liability  for  waste  or  dilapida- 
tion, although  posts  on  which  it  stands  have,  by 
the  weight  of  the  building,  become  imbedded  in 
the  ground  to  the  depth  of  a  foot.    lb. 

Excavating  Gravel.] — A  gravel-pit  on 

the  soil  of  a  rectory  was  opened  and  kept  open 
by  orders  of  magistrates,  under  13  Geo.  3,  c.  78, 
8. 29,  and  5  &  6  Will.  4,  c.  50,  s.  54,  for  the  repair 
of  the  highways  :  the  soil  was  not  sloped  down 
nor  filled  up  according  to  s.  31  of  the  former,  or 
8.  55  of  the  latter  act,  nor  was  any  step  taken 
during  the  incumbency  to  enforce  this  duty  upon 
the  surveyors ;  and  the  excavation  was  increased 
fi-om  one  rood  to  four  acres  in  width.  While  the 
pit  was  so  kept  open  some  gravel  was  also  dug 
from  it  by  the  rector's  lessee  of  the  soil,  and  sold 
to  private  persons,  without  sloping  or  filling  up 
the  cavities  : — Held,  in  an  action  against  the 


executors  of  the  rector  for  dilapidations,  that  the 
making  or  continuance  of  the  excavations  for 
repair  of  the  highways  was  not  chargeable  upon 
the  rector  or  his  representatives  as  an  act  of 
waste.    lb. 

Held,  also,  that  the  executors  might  allege  the 
compulsory  act  of  the  magistrates  and  surveyors, 
under  a  plea  that  no  waste  was  committed  by 
their  testator,  or  in  his  time,  with  his  permission; 
and  that  the  omission  to  slope  or  fill  up  the 
excavations,  or  to  enforce  this  duty  on  the  sur- 
veyors, did  not  operate  retrospectively  so  as  to 
make  the  digging  of  the  soil  an  act  of  waste  done 
or  suffered  by  the  rector,  and  to  support  issues 
affirming  that  the  rector  wasted  the  soil  and 
permitted  it  to  be  wasted,  by  excavating,  &c., 
without  filling  up,  &c.    lb. 

Held,  also,  that  the  digging  up  and  sale  to 
private  persons  of  gravel  from  the  pits  opened 
under  order  of  the  magistrates,  and  improperly 
kept  open  by  the  surveyors,  was,  as  far  as  it  went, 
equivalent  to  an  original  opening  by  t^e  rector, 
and  was  a  waste  for  which  the  executors  were 
liable  in  an  action  for  dilapidations.    Ib» 


Bemoving  Hothouse.]— A  rector  erected 


in  the  garden  of  the  i*ectory,  apart  from  the 
rectory-house,  hot-houses  about  seventy  feet  long 
and  between  ten  and  twenty  feet  high.  They 
consisted  of  a  frame  and  glass  work,  resting  on 
brick  walls  about  t^x)  feet  high,  and  imbedded 
in  mortar  on  these  walls  : — Held,  that  he,  in  his 
lifetime,  was,  or  his  executors  in  a  reasonable 
time  after  his  death  were,  entitled  to  remove 
them,  without  incurring  any  liability  for  dilapi- 
dations or  waste.  Martin  v.  Jti^e,  7  El.  &  BL 
237  ;  26  L.  J.,  Q.  B.  129  ;  3  Jur.,  N.  S.  465. 

3.  Otheb  Matters 

Principle  of  Law  of  Liability.]— The  right  of 
a  succeeding  rector  to  bring  an  action  for  dilapi- 
dations against  the  executor  or  administrator  of 
his  predecessor  rests  upon  particular  custom, 
derived  from  ecclesiastical  law  ;  and  it  is  an  in- 
cident of  such  custom  that  the  claim  in  respect 
of  dilapidations  is  to  be  postponed  in  the  distri- 
bution of  assets  to  the  payment  of  specialty  and 
simple  contract  debts.  Bryan  v.  Clay,  1  El.  & 
Bl.  38  ;  22  L.  J.,  Q.  B.  23  ;  17  Jur.  276. 

How  Liability  IHseharged.] — The  claim  of  an 
incumbent  against  the  representatives  of  his 
predecessor,  for  dilapidations,  will  be  paid  out  of 
equitable  assets,  pari  passu  with  other  creditors, 
though  at  law  it  would  be  postponed  to  simple 
contract  creditors.  Bi^et  v.  Burgess,  23  Beav. 
278  ;  26  L.  J.,  Ch.  697  ;  2  Jur.,  N.  S.  1221. 

Procedure — Compulsory  Beferenee.] — An  ac-^ 
tion  for  ecclesiastical  dilapidations,  when  money 
is  paid  into  court,  and  the  question  is  only 
as  to  the  amount  of  the  dilapidations,  is  the 
subject-matter  of  a  compulsory  reference,  Cum^ 
mings  v.  BirltcU,  3  H.  &  N.  156. 

Separate  Actions  for  Separate  Dilapida- 


tions.]— The  successor  may  have  separate  actions 
against  the  executor  of  the  late  rector,  for  dilapi- 
dations in  different  parts  of  the  rectory.  Young 
V.  Munby,  4  M.  &  S.  183. 

Three  Xonths,  from  when  Beckoned.]— Within 

three  calendar  months  after  the  avoidance  of  a 
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benefice  by  resignation  the  bishop  of  the  diocese 
directed  the  surveyor  to  inspect  the  buildings 
which  were  out  of  repair.  After  the  expiration 
of  the  three  months  the  surveyor  inspected  and 
reported  to  the  bishop,  who  thereupon,  under  the 
Kcclesiastical  Dilapidations  Act,  1871  (34  &  35 
Vict.  c.  43),  made  an  order  for  the  cost  of  re- 
pairs. The  new  incumbent  having  brought  an 
action  upon  the  order  against  the  late  incum- 
bent, the  latter  pleaded  that  the  surveyor  neither 
inspected  nor  reported  within  the  three  months 
limited  by  s.  29 : — Held,  that  this  was  no  de- 
fence to  the  action,  for  the  three  months  men- 
tioned in  the  section  refer  not  to  the  surveyor's 
inspection  and  report,  but  to  the  bishop^s  direc- 
tion to  the  surveyor.  Oleaves  v.  Marriner^  1  Ex. 
D.  107  ;  34  L.  T.  496  ;  24  W.  R.  539. 

By  the  Ecclesiastical  Dilapidations  Act,  1871 
(34  &  35  Vict.  c.  43),  s.  29,  "  within  three  calen- 
dar months  after  the  avoidance  of  any  benefice 
.  .  .  the  bishop  shall  direct  the  surveyor,  who 
shall  inspect  the  buildings  of  such  benefice,  and 
report  to  the  bishop  what  sum,  if  any,  is  required 
to  make  good  the  dilapidations  to  which  the  late 
incumbent  or  his  estate  is  liable  : " — Held,  that 
the  provision  as  to  the  time  within  which  the 
bishop  is  to  direct  the  surveyor  to  inspect  and 
report  upon  the  buildings  of  a  benefice  after  its 
avoidance  is  directory  only,  and  not  imperative  ; 
and  that  a  direction  to  inspect  and  report  made 
by  a  bishop  more  than  three  months  after  the 
avoidance  of  a  benefice  may  be  valid.  Caldow 
V.  Pixelh  2  C.  P.  D.  562 ;  46  L.  J.,  C.  P.  541 ; 
36  L.  T.  469  ;  25  W.  R.  773. 

On  Exchange  of  Livings.] — Two  clergymen 
being  possessed  of  livings,  agreed  to  exchange 
the  one  for  the  other,  with  the  consent  of  their 
respective  patrons,  and  the  livings  were  accord- 
ingly resigned  into  the  hands  of  the  bishop,  and 
each  party  was  inducted  into  the  other  of  them. 
There  was  no  specific  agreement  entered  into 
upon  the  subject  of  dilapidations,  but  neither 
party  at  the  time  contemplated  a  claim  for 
dilapidations  : — Held,  in  an  action  by  one  of  the 
incumbents  against  the  other,  as  his  successor, 
for  dilapidations,  that  he  was  entitled  to  recover. 
Bovyne*  v.  Craig,  9  M.  &  W.  166. 

An  agreement  between  two  incumbents  to  ex- 
change their  respective  livings  in  their  present 
condition,  and  that  one  of  them  shall  not  call 
upon  the  other  to  pay  for  dilapidations,  is  not 
necessarily  simoniacal,  for  the  dilapidations  in 
each  living  may  be  equal  or  nearly  so,  or  of  so 
insignificant  an  amount  as  to  be  not  worth  the 
cx|)ense  of  valuation.  Goldham  v.  Edxoardfty  16 
C.  B.  437  ;  24  L.  J.,  C.  P.  189  ;  1  Jui-.,  N.  S.  684 ; 
S.  C.  and  S,  P.,  on  demurrer,  17  C.  B.  141. 
Affirmed  on  appeal,  18  C.  B.  389  ;  25  L.  J.,  C.  P. 
223  ;  2  Jur.,  N.  S.  493— Ex.  Ch. 

After  the  passing  of  the  Ecclesiastical  Dilapi- 
dations Act  of  1871,  an  agreement  was  entei-ed 
into  by  two  incumbents  for  the  exchange  of  the 
livings  they  then  held,  and  one  term  of  such 
agreement  was  that  neither  party  should  make 
any  claim  upon  the  other  for  dilapidations.  At 
the  time  the  agreement  was  made  it  was  stated 
by  one  to  the  other  that  the  necessary  repaii-s 
would  be  about  equal  in  amount  for  each  of  the 
benefices.  This,  however,  proved  otherwise,  but 
there  was  no  allegation  of  fraud.  It  was  sought 
to  set  aside  the  agreement  as  being  against  pub- 
lic policy  and  in  its  nature  simoniacal : — Held, 
that  the  agreement  was  not  in  contravention  of 


the  Ecclesiastical  Dilapidations  Act  of  1871. 
Wright  V.  Davie*,  1  C.  P.  D.  638  ;  46  L.  J.,  C.  P. 
41  ;  35  L.  T.  188  ;  24  W.  R.  841— C.  A. 

Held,  also,  that  the  term  in  the  agreement  as 
to  dilapidations  was  merely  ancillary  to  the  con- 
tract for  the  exchange,  and  that  the  contract, 
therefore,  was  not  simoniacal  or  invalid,     /ft. 


Valuation  by  Agents.]- A  declaration,  that  the 
plaintiff,  being  rector,  agreed  with  the  executrix 
of  the  late  incumbent  to  have  the  dilapidations 
valued  as  between  them,  by  valuers  to  be  ap- 
pointed by  each  side,  and  in  case  they  disagreed, 
by  an  umpire,  to  be  appointed  by  the  valuers, 
such  valuation  to  be  final  and  conclusive  on  both 
parties ;  that  the  plaintiff,  at  the  request  of  the 
defendants,  being  valuers  and  surveyors,  and 
knowing  the  premises,  retained  them  as  such 
valuers,  for  reward,  to  value  the  dilapidations  on 
his  behalf,  and  to  use  their  best  endeavours  to 
procure  the  same  to  be  settled  at  a  reasonable 
amount,  as  between  the  plaintiff  and  the  execu- 
trix, and  the  defendants  accepted  the  employ- 
ment, and  entered  upon  it  with  a  valuer  appointed 
on  behalf  of  the  executrix ;  and  that  through  the 
negligence  and  unskilf  ulness  of  the  defendants,  the 
amount  was  settled  bv  them  and  the  other  valuer 
at  a  less  sum  than  the  same  ought  to  have  been, 
had  they  used  due  care  and  skill,  by  reason  of 
which  the  plaintiff  was  obliged  to  receive  a  much 
smaller  sum  from  the  executrix  than  he  other- 
wise  would  and  ought  to  have  received  : — Held, 
that  the  cause  of  action  disclosed  was  not  against 
the  defendants  as  quasi  arbitrators,  but  that  the 
defendants,  by  holding  themselves  out  as  valuers 
and  surveyors,  had  represented  themselves  as 
competent  as  such,  and  had  thereby  induced  the 
plaintiff  to  employ  them,  and  that  they  had  been 
guilty  of  a  breach  of  their  implied  undertaking 
that  they  were  competent.  Jenkinn  v.  Betham^ 
15  C.  B.  168 ;  24  L.  J.,  C.  P.  94  ;  1  Jur.,  N.  S. 
237. 

The  evidence  was  that  the  defendants,  having 
been  employed  by  the  plaintiff,  had  agreed  with 
the  valuer  of  the  executrix  in  valuing  the  dilapi- 
dations at  a  smaller  sum,  having  valued  as  be- 
tween outgoing  and  incoming  tenant  merely,  and 
not  as  between  late  and  present  incumbent, 
being  ignorant  of  any  distinction  : — Held,  that 
this  was  a  want  of  such  ordinary  skill  and  know- 
ledge as  might  reasonably  be  expected  of  the 
defendants  as  country  surveyors  and  valuers, 
that  they  were  not  to  be  expected  to  supply 
accurate  knowle<lge  of  the  law,  but  that  they 
might  properly  be  required,  under  the  circum- 
stances of  their  employment,  to  know  the  general 
rules  applicable  to  the  valuation  of  ecclesiastical 
property,  and  the  broad  distinction  between  the 
cases  of  outgoing  and  incoming  tenant,  and  of 
late  and  present  incumbent,  that  the  defendants 
had  therefore  been  guilty  of  a  breach  of  their  en- 
gagement, and  that  a  verdict  for  the  defendants 
under  the  circumstances  was  against  the  evi- 
dence,   lb. 


XIV.    SEQUESTRATION  OF  LIVINGS. 

EfEbot  of.] — The  profits  of  a  benefice  of  a  bank- 
rupt clergvman  do  not  vest  in  the  assignees 
under  24  &  25  Vict.  c.  134,  s.  135,  until  the 
assignees  have  obtained  a  sequestration,  and  the 
same  has  been  published.    HnphhiA  v.  Clarh\ 
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33  L.  J.,  Q.  B.  334  ;  10  Jur.,  N.  S.  1071 ;  11  L.  T. 
204  ;  12  W.  R.  1029— Ex.  Ch.  | 

ISuch  a  creditor  who  has  obtained  a  gequcstra- 
tion  is  not  a  creditor  holding  secnrity  within  s. 
184  of  the  12  &  13  Vict,  c  106.     lb. 

See  also  Pack  v.  Tarpley^  col.  677. 

Position  of  Bifhop  granting.] — Where  a  bishop 
grants  sequestration  against  the  effects  of  a 
clergyman  within  his  diocese  he  stands  in  the 
same  situation  as  a  sheriff,  and  the  court  has  the 
same  power  over  him  as  over  that  officer.  Rex 
V.  London  (^Blshop)^  1  D.  &  R.  486. 

Position  of  Sector  and  Tenant.] — ^Whcrc  a 
notice  given  by  a  rector  to  the  tenant  of  his 
glebe  land  expired  previously  to  the  time  when 
a  sequestration  was  read  : — Held,  that  the  rector 
might,  after  receiving  a  weekly  allowance  from 
the  tenant,  still  maintain  an  ejectment,  laying 
the  demise  between  the  time  of  the  expiration  of 
the  notice  and  the  reading  of  the  sequestration. 
Doe  d.  Morgan  v.  Bluch,  3  Camp.  447, 

Charge!  of  Beqneetrator.] — A  sequestrator  has  , 
no  right  to  charge  the  estate  with  the  expense  of  , 
audit  dinners  if  the  incumbent  expressly  forbids 
it ;  but  by  lying  by  and  not  objecting  at  the  time, , 
the  incumbent  cannot  afterwards  object  to  such  I 
charge  if  it  is  the  practice  to  give  such  dinners 
to  the  payers  of  tithe.  Sanders  v.  Penleasc,  1  | 
L.  T.  54. 

Where  the  bishop  appointed  a  stranger  to  act 
as  curate  during  the  sequestration,  at  a  salary, 
with  the  use  of  the  parsonage-house,  the  payment 
of  the  rates  of  the  house  out  of  the  estate  by  the 
sequestrator  seems  reasonable ;  but  the  incum- 
bent who  had  acted  as  curate  on  the  same  terms, 
and  seen  the  estate  applied  to  the  payment  of 
such  rates,  cannot  object  to  such  payment  if  a 
stmnger  afterwards  is  appointed  curate.    Ih, 

Bight  of  Beqneetrator   to  maintain  Action.] 

— A  person  who  ha«  been  appointed  sequestrator 
of  an  ecclesiastical  benefice  under  a  sequestrari 
facias,  has  no  such  interest  in  the  profits  of  the 
living  as  will  entitle  him  to  maintain  an  action 
against  a  party  who  wrongfully  takes  them. 
Harding  v.  Hall,  10  M.  &  W.  42  ;  6  Jur.  649. 

Fmiti  of  Benefice  daring  Seqneetration.] — 

When  a  living  is  vacant  by  reason  of  the  suspen- 
sion of  a  clerk  under  sentence  founded  on 
proceedings  under  the  Church  Discipline  Act  (3  & 
4  Vict.  c.  86),  and  the  proceeds  have  been  se- 
questrated, the  fruits  of  the  sequestration  belong 
to  the  bishop,  as  chief  pastor  of  the  church,  sub- 
ject to  the  duty  of  providing  for  the  services. 
ThaJieham,  In  re,  12  L.  R.,  Eq.  494  ;  24  L.  T.  902  ; 
19  W.  R.  1001. 

Action  by  Vicar  in  Eqnity  for  an  Aoconnt.] — 

A  vicar   suffered  judgment   to  be  entered  up 
against  him  for  a  debt  in  virtue  of  which  the 
tithes,  rents,  and  profits  of  the  vicarage  were  se- 
questered ;  after  the  sequestration  had  continued 
for  some  time,  the  vicar  filed  a  bill  against  the 
judgment  creditor, the  sequestrator  and  the  bishop, 
praying  that  an  account  might  be  taken  of  the 
tithes,  rents  and  profits  received  by  the  seques- 
trator, and  the  payments  thereout  to  the  judg- 
ment creditor ;  and  that  upon  j^ayment  of  what 
sliould  be  found  due  to  the  creditor,  he  might  be 
ordered  to  enter  up  satisfaction  on  the  judjrment. 
^d  that  the  writ  of  sequestration  might  be  dis- 


charged : — Held,  that  the  bill  must  be  dismissed 
with  costs  against  the  bishop  and  the  sequestrator 
on  the  ground  of  want  of  privity,  and  against 
the  judgment  creditor  on  the  ground  that  the 
matter  was  one  entirely  for  the  court  of  common 
law  in  which  the  judgment  was  entered  up,  and 
that  the  Court  of  Chancery  had  no  jurisdiction 
to  decree  an  account  to  be  taken  in  such  a  case. 
Williams  v.  Ivtmey,  23  L.  T.  100. 

How  Albcted  by  Sale.] — S.  moitgagcd  the  ad- 
vowson  of  the  vicarage  of  St.  Giles,  Camberwell, 
to  the  plaintiff,  as  a  security  for  the  repayment 
of  two  sums  of  7,500/.  and  5,000^  advanced  by 
the  plaintiff  to  him,  and  afterwards  conveyed 
the  advowson,  subject  to  the  i>ayment  of  the  two 
sums  to  the  defendant,  who,  as  a  security  for 
the  payment,  executed  a  warrant  of  attorney, 
whereby  he  confessed  judgment  at  the  suit  of  the 
plaintiff  for  25,0007.  The  vicarage  having  be- 
come vacant,  the  defendant  was  presented,  ami 
default  having  been  made  in  payment  of  the 
interest  on  the  several  sums,  the  plaintiff  caused 
a  writ  of  sequestration  to  issue  against  the  vi- 
carage. The  plaintiff  subsequently  died,  and  his 
repi'esentatives  afterwards  obtaincil  a  decree  of 
foreclosure  of  the  equity  of  redemption,  and  sold 
the  advowson  for  11,000?.  On  a  motion  for  a 
rule  to  set  aside  the  writ  of  sequestration  : — Held, 
that  the  sale  was  not  a  satisfaction  of  the  judg- 
ment^ and  that  the  sequestration  remained  in  full 
force  and  unaffected.  Ltyng  v.  WiUlamSy  26  L. 
T.  878. 

Ko  Priority  between  Tmstees  in  Bankmptcy.] 
— Held,  by  James  and  Cotton,  L.  J  J.  (dissentientc 
Brett,  L.  J.),  that  the  effect  of  s.  88  of  the  Bank- 
ruptcy Act,  1869,  is  only  to  give  priority  to  a 
sequestration  issued  by  the  trustee  in  the  bank- 
ruptcy of  a  beneficed  clei-gyman  over  a  seques- 
tration issued  by  an  individual  creditor  in 
respect  of  a  debt  provable  in  the  bankruptcy, 
but  that  the  section  has  no  application  as  be- 
tween sequestrations  issued  by  the  trustees  in 
two  different  bankruptcies.  Chicli^  Ex  parte, 
Meredith,  In  re,  11  Ch.  D.  731— C.  A. 

After  Discharge.] — Held,  by  the  court  unani- 
mously, that  the  fact  that  a  bankrupt  beneficed 
clergyman  has  obtained  an  order  of  discharge 
does  not  prevent  the  trustee  in  the  bankruptcy 
from  issuing  a  sequestration  of  the  profits  of  the 
benefice  which  the  bankrupt  held  at  the  time  of 
the  bankruptcy.     lb. 

Liability  of  Sequestrator  for  Costs  of  Bepairs.] 

— When  a  benefice  was  under  a  seciuestration  at 
the  death  of  the  incumbent,  and  after  the  avoid- 
ance ihe  buildings  were  inspected  by  the  diocesan 
surveyor,  and  the  bishop  made  an  6rder  pursuant 
to  the  Ecclesiastical  Dilapidations  Act,  1871 ,  s.  34, 
stating  the  cost  of  the  repairs  required,  and  de- 
claring the  executors  or  administrators  of  the 
incumbent  liable  for  the  same  : — Held,  that  the 
sequestrator  was  not  liable,  under  s.  53,  for  the 
cost  of  the  repairs,  and  was  not  entitled  to  deduct 
the  same  from  the  profits  of  the  benefice  in  his 
hands.  Joties  v.  Davgerfield,  1  Ch.  D.  438  ;  45 
L.  J.,  Ch.  161 ;  34  L.  T.  387  ;  24  W.  R.  203. 

Proof.] — The  production  of  the  judgment-roll, 
and  of  the  writs  of  execution  issued  thereupon, 
one  of  which  is  of  se<iuestrari  facias  to  the  bishop, 
is  good  evidence  that  a  Ijcnefice  has  been  seques- 
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tcred,  although  the  judgment-roll  does  not  contain  I  stroyed  or  pulled  down,  there  is  no  need  of  recon- 


an  award  of  the  latter  writ.     Pack  v.  Tarjdey,  1  secration.    Parlicr  v.  Leach,  1  L.  R.,  P.  C.  312 ; 
1  F.  &  D.  478  ;  '9  A.  &  E.  468  ;  2  W.,  W.  &  H.  88.    36  L.  J.,  P.  C.  26  ;  12  Jur.,  N.  S.  911  ;  15  L.  T. 


See  aUo  cattcs  under  Execution. 


XV.  CHUKCH,  CHAPEL,  AND  RECTORY. 

1.  AXTIQUITT. 

A  parochial  chapelrj  most  have  been  coeval 
with  the  parish,  that  is,  immemorial,  but  in  the 
absence  of  evidence  to  the  contrary,  its  existence 
may  be  inferred  from  modern  usage,  like  other 
Ancient  rights  and  exemptions.  Carr  v.  Mostyn^ 
5  Ex.  69  ;  19  L.  J.,  Ex,  249. 

A  chapelry  in  1  &  2  Will.  4,  c.  38,  s.  14,  means 
a  parochial  chapelry,  strictly  so  called,  not  merely 
a  district  recently  treated  as  a  parochial  chapelry. 
lb. 

Where  parishioners,  dwelling  within  a  chapelry, 
contribute  to  the  repairs  of  the  parish  church,  it 
is  strong,  but  not  conclusive  evidence,  that  the 
chapel  is  a  chapel  of  ease  to  the  inhabitants  of 
the  parish,  and  not  a  separate  and  distinct 
chapeliy.    Dent  v.  Itoby  1  Y.  &  C.  1. 


2.   CONSECBATION. 

* 
Vew  Chnreh — ^Publieation  of  Poor-rate.] — An 
ancient  chapel  in  a  township  having  fallen  into 
decay,  a  new  church  was  built  and  consecrated 
in  1832,  and  divine  service  had  been  regularly 
performed  there  since,  but  parish  meetings  were 
sometimes  held,  and  christenings  and  burials 
performed,  in  the  chapel.  There  was  also  a 
schoolhouse  in  the  township  where  divine  service 
was  performed  on  Sundays :  —  Held,  that  the 
new  church  was  de  facto  the  church  of  the 
place,  and  that  the  publication  of  a  poor-rate  by 
affixing  the  notice  required  by  7  Will.  4  &  1  Vict. 
c.  46,  at  or  near  the  principal  door  only,  was 
sufficient.  Ormerod  v.  Chadwick^  16  M.  &  W. 
367  ;  16  L.  J.,  M.  C.  143. 

Hon-Conseeration.]  —  Sackville  College  had 
attached  to  it  a  building  called  The  Chapel, 
which  did  not  appear  to  have  been  consecrated, 
and  in  which  the  warden,  a  clergyman,  read 
prayers  and  performed  other  divine  offices, 
according  to  the  forms  prescribed  in  the  Book  of 
Common  Prayer,  and  the  rights  and  ceremonies 
of  the  United  Church  of  England  and  Ireland, 
without  the  licence,  and,  subsequently,  contrary 
to  the  inhibition  of  the  bishop  of  the  diocese. 
The  inmates  of  the  college  attended,  and  some- 
times their  friends,  but  strangers  were  not  allowed 
to  be  present  at  the  services  : — ^Held,  that  such 
chapel  was  not  a  private  house  ;  that  officiating 
there  was  a  public  officiating ;  and  that  the 
warden  had,  therefore,  committed  an  ecclesias- 
tical offence,  for  which  he  was  liable  to  ecclesias- 
tical censure.  Frecland  v,  Ntale^  1  Rob.  Ec.  Rep. 
€48  ;  12  Jur.  635. 

After  Sebnilding  Clmroh.]  —  When  an  old 
parish  church  is  pulled  down  and  rebuilt  on  the 
same  site,  the  new  building  does  not  become  a 
parish  church  without  consecration,  and  the 
Ecclesiastical  Court  has  no  jurisdiction  to  enter- 
tain a  suit  with  respect  to  the  pews  or  seats  in 
such  a  building.  BattUcomhe  v.  Eve,  9  Jur., 
N.  a  210  ;  7  L.  T.  697. 

But  when  a  church  has  not  been  entirely  de- 


370  ;  15  W.  R.  204. 

Presumption  of.] — The  Consistorial  Court  of 
Winchester  decreed  a  grant  of  a  faculty  to  bury 
in  a  family  vault  under  the  chancel  of  a  church 
standing  in  the  private  grounds  of  the  applicant, 
the  entrance  to  the  vault  being  only  from  with- 
out the  building,  and  the  approach  to  it  being  on 
unconsecrated  ground.  The  vault  had  been  inade 
under  an  old  chapel,  in  which  divine  service  had 
been  performed  from  a  very  early  period ;  the 
chapel  had  been  pulled  down,  and  on  its  site  the 
church  had  been  erected  and  duly  consecrated  : — 
Held,  that  the  constant  performance  of  divine 
service  in  the  chapel  raised  prim&  facie  the  pre- 
sumpt^ion  that  the  chapel  had  been  consecrated, 
and  therefore  that  the  jurisdiction  of  the  Con- 
sistorial Court  attached  upon  it.  Rugg  v. 
iLinffsmUl,  1  L.  R.,  Ecc.  343  ;  36  L.  J.,  Ecc.  17. 

Dissent  of  Inciunbent  to.] — Although  the  in- 
cumbent of  a  parish  has  a  right  to  object  to  the 
consecration  of  a  building  within  his  parish,  if 
the  bishop  overrules  such  objection,  and  proceeds 
to  consecrate  the  building,  such  consecration 
will  not  be  invalid  by  reason  of  the  dissent  of 
the  incumbent.  Winchester  {Bishop^  v.  Rugg^ 
37  L.  J.,  Ecc.  11  ;  18  L.  T.  486. 

Erection  of  Building  on  Oround  eonseorated 
as  Burial  Ground.] — The  guardians  of  the  poor 
of  a  parish,  being  owners  in  fee  of  land,  on  part 
of  which  a  parish  workhouse  had  been  erected, 
and  another  part  of  which  had  been  consecrated 
as  a  burial-ground,  prayed  a  faculty  in  the  Con- 
sistory Court  of  London  to  authorize  the  erection 
of  a  chapel  for  the  in  myites  of  the  workhouse,  and 
other  buildings  connected  with  the  workhouse, 
on  a  pai*t  of  the  consecrated  ground  in  which  no 
bodies  had  been  buried.  No  sentence  had  been 
pronounced  by  the  Consistory  Court ;  and  a 
stranger  to  the  parish,  and  having  no  interest  in 
the  matter,  obtained  a  rule  for  a  prohibition  to 
prohibit  proceedings  in  the  suit.  The  court  dis- 
charged the  rule ;  fii'st,  because,  although  a 
faculty  ought  not  to  be  granted  to  apply  con- 
secrated ground  to  secular  purposes,  yet  a  dis- 
tinction might  be  made  as  to  the  chapel  being 
an  ecclesiastical  purpose  ;  and  it  was  not  to  be 
presumed  that  the  inferior  court  would  exceed 
its  jurisdiction  and  grant  the  faculty  for  both 
the  purposes  prayed  ;  and,  secondly,  because,  in 
the  exercise  of  its  discretion,  the  court  would  not 
interfere  at  the  instance  of  a  stranger.  Rcg»  v. 
Ttehx,  4  L.  R.,  Q.  B.  407  ;  38  L.  J.,  Q.  B.  228  ; 
20  L.  T.  522  ;  17  W.  R.  765. 

3.  Site  of  Church. 

Orant  of  Settled  Estate.] — ^A  father  who  w^as 
a  tenant  for  life  of  a  settled  estate  cannot,  as 
guardian  by  nature  of  his  infant  son,  who  is 
entitled  to  the  inheritance  in  remainder,  concur 
on  the  son's  behalf  in  a  grant  by  himself  of  part 
of  the  settled  estate  as  a  site  for  a  church,  under 
36  &  37  Vict.  c.  50  (Places  of  Worship  Sites  Act), 
s.  1.  Salisbury  (^MarquW)  and  Ecclesiastical 
Commissi  oners  i  In  re,  2  Ch.  D.  29 ;  45  L.  J.,  Ch. 
250  ;  34  L.  T.  6  ;  24  W.  R.  380— C.  A.  Reversing 
20  L.  R.,  Eq.  527  ;  44  L.  J.,  Ch.  541  ;  23  W.  R. 
824. 
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It  i3  necessary,  in  a  claim  of  prescriptive  right 
to  a  chapel,  to  allege  and  prove  reparation  ;  and 
in  such  a  case  as  the  claim  to  a  chapel,  the  court 
will  presume,  that  at  the  time  of  its  foundation 
such  special  rights  were  reserved  by  the  founder 
in  consideration  of  his  founding  the  church. 
Ih. 

The  freehold  of  a  chapel  or  lesser  chancel 
may  be  vested  in  a  private  person,  though  sucE 
chapel  or  chancel  forms  an  integral  portion  of, 
and  is  under  the  same  roof  with,  a  parish  church. 
Chapman  v.  Jwn/**,  4  L.  R.,  Ex.  273  ;  38  L.  J., 
Ex.  169 ;  20  L.  T.  811  ;  17  W.  R.  920. 

The  enjoyment  of  such  a  chapel  or  chancel, 
and  the  right  to  its  exclusive  use,  is  not  neces- 
sarily annexed  to  a  dwelling-house.    lb. 

The  immemorial  repair  of  a  chapel  or  lesser 
chancel  which  is  part  of  a  parish  church,  coupled 
with  other  facts  of  ownership,  is  evidence  of  a 
freehold  of  inheritance  in  it  being  vested  in  those 
who  have  executed  the  repairs  and  exercised  the 
acts  of  ownership.    Ih. 


Chnreh,  a  House.] — The  Folkestone  Improve- 
ment Act,  1855  (wherewith  the  Towns  Improve- 
ment Clauses  Act,  1847,  is  incorporated),  enacted, 
in  case  the  width  of  any  street  should  not  be 
forty  feet,  the  corporation  might  prescribe  the 
line  in  which  any  house  to  be  thereafter  built 
should  be  erected,  that  no  new  street  should  be 
less  than  forty  feet,  and  that  in  case  any  existing 
street  should  not  be  of  that  vridth,  the  houses 
to  be  thereafter  erected  should  be  set  back  so  as 
to  allow  of  that  width.  Compensation  was, 
however,  to  be  paid  to  the  owner  of  any  house 
required  to  be  set  back.  Under  the  provisions 
of  the  43  Geo.  3,  c.  108,  a  piece  of  land  in  the 
borough  of  Folkestone.,  fronting  to  a  road  less 
than  forty  feet  wide,  was  conveyed  to  the  vicar 
of  Folkestone  and  his  successors  as  a  site  for  a 
church,  and  the  vicar  proceeded  to  build  a  church 
upon  it.  The  corporation  did  not  actually  pre- 
scribe the  line  of  building  until  after  the  founda- 
tions of  the  church  had  been  laid  and  the  walls 
commenced,  when  they  required  the  vicar  to  set 
back  the  church,  a  part  of  which  was  being 
built  within  the  line  so  prescribed,  offering  to 
pay  him  compensation  : — Held,  that  the  church 
was  a  house,  and  the  vicar  an  owner,  within  the 
meaning  of  the  Local  Improvement  Act,  and 
that  under  the  circumstances  the  corporation 
was  too  late  in  prescribing  the  line  of  building, 
and  was  not  entitled  to  have  the  church  set  back 
or  to  restrain  the  vicar  from  building  as  he 
proposed.  FolTtentone  (^Corj/oratitm)  v.  Wood' 
ward,  15  L.  R.,  Eq.  159  ;  42  L.  J.,  Ch.  782  ;  27 
L.  T.  574. 

4.  Peivate  Chapels. 

VaUdity  of  Gift  to  Establish.]— A  testator  di- 
rected  his  trustees  to  set  apart  out  of  such  part 
of  his  estate  as  should  be  pure  personalty  a  sum 
of  money  to  be  applied  in  establishing  an  inde- 
pendent chapel  at  A.  The  gift  was  directed  to 
De  made  in  such  manner  as  not  to  violate  the 

■ 

Mortmain  Acts.  The  trustees  were  not  seised  of 
any  property  already  in  Mortmain  : — Held,  that 
the  bequest  necessarily  implied  the  purchase  of 
land  by  the  trustees,  and  was  therefore  valid. 
Jachson,  In  re,  Briscoe  v.  Jaokson,  61  L.  J.,  Ch. 
464  ;  46  L.  T.  355— C.  A. 

Ownerihip  o£] — ^Acts  of  user  and  reparation 
from  time  immemorial  will  support  a  prescrip- 
tive title  in  the  lord  of  a  manor  to  the  exclusive 
use  and  occupation  of  a  private  chapel  annexed 
to  a  parish  church.  Chnrton  v.  lYewen,  2  L.  R., 
Eq.  634  ;  35  L.  J.,  Ch.  692  ;  12  Jur.,  N.  S.  879 ; 
14  L.  T.  846. 

A  lord  of  a  manor  claimed  exclusive  right  to  a 
chapel  annexed  to  the  parish  church,  as  appen- 
dant or  appurtenant  to  the  manor  or  the  manor- 
house.  He  shewed  that  from  time  immemorial 
the  lords  of  the  manor  had  repaii'ed,  and  had 
been  held  liable  to  repair,  the  chapel ;  that  pre- 
vious lords  or  their  permissees  had  been  buried 
therein  ;  and  that  monuments  had  been  erected 
by  the  lords  as  of  right,  and  without  permission 
asked : — Held,  that  though  the  freehold  was 
vested  in  the  rector,  and  not  in  the  claimant, 
still  he  w^as  entitled  to  such  exclusive  use  and 
occupation.    lb. 

Held,  also,  that  this  right  was  not  affected  by 
the  fact  of  his  non-residence  in  the  parish,  and 
that  such  right  need  not  necessarily  be  claimed 
in  respect  of  any  house  in  the  parish.     lb. 


Bight  of  Proprietor  of  TTnconioerated. 

Chapel  to  remoye  Person  therefrom.] — ^A  pro- 
prietor of  an  unconsecrated  chapel,  though  open, 
for  the  performance  of  divine  service  according 
to  the  rights  of  the  established  church,  has  a 
right  t<)  request  any  on^  therein  to  depart,  and 
if  he  refuses,  to  remove  him  by  ordinary  legal 
measures.  Ilcuth  v.  Bottanquet,  3  L.  T.  290 ;  8 
W.  R.  35. 


Chanoel  of  Parochial  Chnreh  or  belong. 


ing  to  Individual.] — The  monastic  priory  of 
Arundel  was  suppressed  or  dissolved  in  the 
reign  of  Richard  11.  (about  the  year  1380),  and 
a  college  consisting  of  a  master  or  warden  and 
twelve  seculars  or  chaplains  was  by  the  king's 
licence  created  in  its  stead.  The  instrument  of 
foundation  contained  rules  or  statutes  for  the 
government  of  the  members  of  the  college,  and 
for  the  services  to  be  celebrated  "in  ecclesi& 
prefata."  The  church  of  St.  Nicholas,  Arundel, 
which,  architecturally  considered,  was  one  entire 
building,  all  apparently  of  the  same  date,  was  a 
"cross-church,"  with  a  nave  and  aisles  ;  a  central 
tower ;  transepts  rather  shorter  than  would  be 
usual  in  a  church  of  such  proportions  ;  and  east- 
ward of  the  central  tower  and  transepts,  a  chapel 
(known  as  the  Fitzalan  Chapel)  occupying  the 
place  commonly  filled  by  the  parish  chancel ;  a 
north  aisle  called  the  Lady  Chapel ;  and  at  the 
north-east  comer  a  room  originally  a  "  sacristy," 
but  which  had  for  many  years  been  used  as  a 
school-room,  and  as  a  place  where  the  elections 
to  offices  in  the  corporation  of  Arundel  were 
habitually  held.  In  1511.  disputes  having  arisen 
between  the  college  and  the  corporation  of 
Arundel  as  to  the  repair  of  "ye  crosse-partes  "  or 
transejits,  the  bell-tower  of  the  church,  the  bells 
and  bell-fumiturc  therein,  they  were  submitted 
for  arbitration  to  the  then  Earl  of  Arundel  and 
the  then  Bishop  of  Chichester.  These  "  crosse- 
partes  "  were  described  as  going  from  south  to 
north  "  inter  chorum  et  navem  ecclesise  ; "  and 
the  award  of  the  earl  and  bishop  was  as  foUoi^'s : 
— The  college  arc  solely  to  repair  the  south  tran- 
sept, "  qujB  cancellus  parochiaUs  vulgariter  nun- 
cupatur;"  the  corporation  and  the  parish  are 
solely  to  repair  the  north  transept  and  the  whole 
of  the  nave  and  its  aisles ;  and  the  expense  of 
keeping  up  and  repairing  the  bell-tower,  bells» 
and  bell-fumiturc  is  to  he  defrayed  by  the  cor- 
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poration  and  the  parish  on  the  one  part,  and  the 
college  on  the  other  part,  in  equal  moieties.  In 
the  26th  year  of  Henry  VIII.  (1544)  the  master  or 
warden  and  chaplains  of  the  college  surrendered 
to  the  king  **  totum  cantarium  sive  collegium 
nostrum  pnedictum ;  ac  etiam  totum  scitum, 
f undum,  circuitum,  ambitum,  vel  procinctum,  ac 
ecclesiam,  campanile,  et  cimiterium  ejusdem  can- 
tarise  sive  collegii,  cum  omnibus  et  omnimodis 
domibus,  ffidificiis,  ortis,  pomariis,  gardinis,  terra 
et  solo  infra  dictum  circuitum  et  procinctum 
cantariae  siye  coUegii  prsedicti,"  &c.  In  the  same 
year  the  king,  in  almost  the  same  words,  granted 
the  college  and  its  possessions  to  Henry,  Earl  of 
Arundel,  and  his  heirs,  through  whom  the  plain- 
tiff claimed.  Since  the  surrender  and  re-grant 
of  1544,  no  act  of  religious  worship  had  taken 
place,  nor  had  prayers  been  said  within  the  walls 
of  the  Fitzalan  Chapel,  with  the  exception  of 
reading  the  burial  service  of  the  Church  of  Eng- 
land over  the  bodies  of  members  of  the  plaintiff^s 
family  which  had  been  buried  there  ;  and  during 
the  whole  of  that  time  the  plaiutifE  and  his  pre-  i 
deccssors  had  claimed  to  exclude,  and  had  in  fact 
excluded,  the  vicar  and  parishioners  of  Arundel 
from  the  whole  of  the  Fitzalan  Chapel.  An  iron 
lattice-work  or  grille  filling  the  arch  which 
would  be  commonly  called  the  "chancel-arch," 
and  which  apparently  was  as  old  as  the  Fitzalan 
Chapel  itself,  and  divided  it  from  the  rest  of  the 
structure,  was  locked  on  the  eastern  side  (there 
being  no  key-hole  on  the  other  side),  and  the  key 
was  always  kept  by  the  plaintiff  and  his  pre- 
decessors in  title.  Vaults  had  been  made  and 
interments  had  taken  place  both  in  the  Fitzalan 
Chapel  and  in  the  Lady  Chapel,  at  their  sole 
pleasure.  No  faculty  had  ever  been  applied  for, 
nor  had  any  fees  been  paid  in  respect  of  such 
vaults  and  interments.  Against  tnese  acts  of 
ownership  exercised  by  the  plaintiff's  prede- 
cessors daring  more  than  three  hundred  years, 
there  was  not  a  single  act  of  ownership  proved 
on  the  part  of  either  the  vicar  or  the  parishioners. 
Wie  answers  returned  by  successive  churchwar- 
dens for  a  long  series  of  years  (from  1844  to 
1875)  to  articles  of  visitation  episcopal  and  archi- 
diaconal,  for  the  most  part  shewed  that  they  as- 
sumed the  south  transept  to  be  the  chancel  of 
the  parochial  church.  In  1873  the  plaintiff 
erected  a  wall  across  the  west  end  of  the  Fitzalan 
Chapel :  in  1877  the  defendant,  who  was  vicar  of 
Arundel,  pulled  down  part  of  it.  There  had  been 
some  correspondence  as  to  the  respective  rights 
of  the  parties ;  but  the  plaintiff  declined  nego- 
tiation and  claimed  the  Fitzalan  Chapel  as 
his  property : — Held,  that  these  facts  above 
stated  shewed  that  the  building  in  question  was 
not  the  chancel  of  the  parochial  church  of  St. 
Nicholas,  Arundel,  but  had  always  remained  the 
projierty  of  the  Duke  of  Norfolk  and  his  prede- 
ceesors,  and  that  a  legal  origin  for  the  plaintiff's 
claim  must  be  presumed.  JVorfolk  (Dithe)  v. 
Arbuthnot,  5  C.  P.  D.  390 ;  49  L.  J.,  C.  P.  782  ; 
43  L.  T.  302  ;  44  J.  P.  796— C.  A. 

Held,  further,  that  the  defendant  could  not 
justify  the  pulling  down  part  of  the  wall  on  the 
ground  that  he  was  entitled  to  the  access  of  light 
from  the  Fitzalan  Chapel  into  the  parochial 
church ;  for  such  a  claim  could  not  be  justified 
either  by  prescription  at  common  law,  under  the 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  ss.  3,  4, 
or  by  virtue  of  a  lost  grant.     Ih. 

Licenees  to  Officiate.] — A  bishop  granted  a 


licence  to  a  clerk  to  officiate  as  minister  in  an  un- 
consecrated  proprietary  chapel  in  a  parish  within 
the  diocese ;  the  licence  was  granted  with  the 
consent  of  the  incumbent  of  the  parish.  After- 
wards the  bishop  died,  and  the  incumbent  died, 
and  the  succeeding  incumbent  forbade  the  clerk 
to  minister  in  the  parish.  The  clerk  insisted  on 
his  right  to  officiate  in  the  chapel,  and  the  suc- 
ceeding incumbent  promoted  criminal  proceed- 
ings against  the  clerk  under  the  Church"  Discip- 
line Act,  and  prayed  that  he  should  be  monished 
to  abstain  from  officiating  in  the  chapel : — Held, 
that  the  licence  was  invalid  as  against  the  pro- 
moter, and  did  not,  under  the  circumstances, 
authorize  the  clerk  to  officiate  in  the  chapeL 
Jiichardu  v.  Fhieher^  4  L.  R.,  Ecc.  255. 


5,  District  Churches  and  Chapels.* 
a.  Creation  and  Formation. 

TTnder  59  Geo.  8,  c.  1S4.] — ^An  ancient  chapelry, 
situate  within  a  large  parish,  had  from  time  im- 
memorial had  a  separate  church  and  churchyard, 
and  separate  churchwardens  and  church  rates, 
and  in  which  the  incumbent  had  performed 
marriages,  christenings,  churchings  and  burials, 
and  retained  the  fees  to  his  own  use.  The  right 
of  presentation  to  the  chapelry  (which  was  a 
perpetual  curacy)  was  in  the  rector  of  the  parish. 
The  chapeliy  was  described  as  a  parish  m  the 
ecclesiastical  survey,  but  in  recent  local  acts  of 
(mrliament  the  church  of  the  chapelry  was  re- 
ferred to  as  a  church,  or  ancient  chapel-of-ease  : 
— Held,  that  the  chapelry  was  not  a  distinct 
parish,  and  that  under  the  power  conferred  by 
59  Geo.  3,  c.  134,  s.  16,  authorizing  the  assign- 
ment of  a  district  to  a  chapcl-of -ease  or  parochial 
chapel,  the  ecclesiastical  commissioners  were 
authorized  to  divide  the  chapelry  into  districts, 
and  to  assign  a  particular  district  to  the  ancient 
chapel.  Tu-cJtniss  v.  Alerand-er,  2  Drew.  &  S. 
614  ;  32  I,.  J.,  Ch.  794  ;  9  Jur.,  N.  S.  1026 ;  8  L. 
T.  821  ;  11  W.  R.  938. 

A  district  formed  under  59  Geo.  3,  c.  134,  and 
called  a  consolidated-  chapelry,  is  governed  by 
the  same  regulations  as  a  district  formed  under 
58  G^o.  3,  c.  45,  and  called  a  district  parish. 
Jones  V.  Oough,  2  Moore,  P.  C.  C,  N.  S.  1  ;  11 
Jur.,  N.  S.  251 ;  12  L.  T.  31  ;  13  W.  R.  509. 

Enrolment  of  Kame  and  Description  of  Boun- 
daries.]— A  consolidated  chapelry,  formed  by 
order  in  council,  on  the  representation  of  the 
church  building  commissioners,  under  8  &  9 
Vict.  c.  70,  s.  9,  the  boundaries  of  which  are  set 
forth  in  the  order,  is  duly  constituted  without 
enrolment  of  the  name  and  description  of  boun- 
daries in  chancery,  even  supposing  it  rendered 
essential  by  59  Geo.  3,  c.  134,  s.  6.  JR^g.  v.  tSovth 
Weald  (Overseers),  5  B.  &  S.  391  ;  33  L.  J.,  M. 
C.  193 ;  10  Jur.,  N.  S.  1099  ;  10  L.  T.  498  ;  12 
W.  R.  873. 

Assignment  of  District  to  Chapel  yested  in 
Trustees.] — Where  an  older  in  council  assigned 
to  a  chapel,  originally  built  as  a  chapel-of-ease 
to  a  parish  church  and  vested  in  trustees  upon 
trusts  declared  by  a  deed,  a  definite  part  of  the 
parish  as  a  district : — Held,  that  the  effect  of  the 
order  in  council  was  to  withdraw  the  chapel 
from  the  trusts  declared  by  the  deed,  to  make  it 
a  benefice,  and  the  perpetual  cui'ate  thereof  a 
beneficed  clergyman  ;  and  there  having  been  an 
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avoidance  of  the  parish  church,  that  the  new 
vicar  had  no  right  to  receive  the  pew  rents  of, 
or  to  appoint  the  clerk  or  sexton  for,  the  new 
benefice.  Fitzgerald  v.  Fitzpatrlek^  33  L.  J., 
Ch.  670  ;  10  Jur.,  N.  S.  913  ;  10  L.  T.  477  ;  12 
W.  R.  771. 

Eight  to  Fees  and  Duet.]— Sec  ^o^f,  col.  697. 

Licence  of  Bishop  for  Marriagee.] — By  19  & 
20  Vict.  c.  104,  8.  14,  wheresoever  banns  of 
matrimony,  and  the  solemnization  of  marriages, 
churchings  and  baptisms,  are  authorized  to  be 
published  and  performed  in  any  church  to  which 
a  district  shall  belong,  the  incumbent  of  which 
is  entitled  to  the  fees  for  the  performance  of 
such  offices,  such  district  shall  be  a  distinct 
parish  for  ecclesiastical  purposes,  such  as  con- 
templated in  6  &  7  Vict,  c,  37,  s.  15.  A  new 
church  was  built  and  endowed,  and  had  a  district 
assigned  to  it,  and  a  fund  provided  for  the  re- 
pairs of  the  church  under  1  &  2  WiU.  4,  c.  38, 
and  the  bishop,  under  6  &  7  Will.  4,  c.  85,  gave 
his  licence  for  the  publication  of  banns  and  the 
solemnization  of  marriages  there,  and  for  taking 
the  same  fees  as  were  taken  in  the  mother 
church  : — Held,  that  the  authority  intended  by 
19  &  20  Vict.  c.  104,  s.  14,  i^tis  not  a  licence  by 
the  bishop,  which  by  6  &  7  Will.  4,  c.  85,  s.  32,  is 
revocable,  but  an  authority  under  an  oi"dcr  of 
the  commissioners,  under  19  &  20  Vict.  c.  104,  s. 
11,  and  therefore  the  district  did  not  become  a 
distinct  parish  within  that  section.  Reg.  v.  Perry ^ 
3  El.  &  El.  640  ;  30  L.  J.,  Q.  B.  141  ;  7  Jur.,  N. 
S.  665  ;  3  L.  T.  885  ;  9  W.  R.  383. 

Held,  therefore,  upon  a  mandamus  to  the  in- 
cumbent of  this  new  church  to  summon  a  meet- 
ing of  the  inhabitants  to  elect  a  churchwarden, 
that  the  election  was  in  the  renters  of  pews  io 
the  new  church,  under  1  &  2  Will.  4,  "c.  38,  s.  16, 
and  not  in  the  parishioners,  under  6  &  7  Vict.  c. 
37,  s.  15.    lb. 

Sights  of  Incumbent  of.] — An  incumbent  of  a 
district  parish  created  by  a  private  act  of  parlia- 
ment, will  not  be  allowed  lo  restrain  the  incum- 
bent of  the  mother  church  from  publishing  banns 
and  celebrating  marriages  between  persons  resi- 
dent in  the  district  parish,  nor  from  receiving 
ecclesiastical  dues.  Fitzgerald  v.  Cluimpneys^  2 
Johns.  &  H.  31 ;  30  L.  J.,  Ch.  777  ;  7  Jur.,  N.  S. 
1006  ;  5  L.  T.  233  ;  9  W.  R.  850. 

Trustees.] — By  5  Geo.  4,c.  103,8.6,  the  several 
persons  subscribing  sums  not  less  than  502.  each 
to  the  building  of  a  church  shall  elect  three 
trustees  from  amongst  themselves,  for  the  nomi- 
nation of  a  spiritual  person  to  serve  the  church. 
By  8.  7,  in  case  any  of  the  persons  first  appointed 
trustees  shall  die  or  resign,  the  majority  of  the 
502.  subscribers  present  at  a  meeting  to  be  called 
for  that  purpose  by  one  or  more  such  trustees, 
upon  a  certain  notice,  shall  appoint  any  other 
502.  subscriber  a  life  trustee  in  his  place.      By  s. 
8,  if  the  number  of  persons  subscribing  shall  not 
exceed  three,  such  persons  shall  be  deemed  to  be 
the  life  trustees  under  the  act ;  and,  in  case  of 
the  death  or  resignation  of  any  one  of  them,  he 
may  by  deed  or  will  nominate  his  successor.  | 
And  by  s.  12,  the  life  trustees  shall  nominate  i 
for  the  first  two  turns,  or  for  any  number  of ' 
turns  which  may  occur  within  forty  years  ;  and  ' 
if  all  the  subscribers  entitled  to  elect  trustees  | 
shall  die  before  such  nominations  shall  have  ! 


been  made  or  such  forty  years  shall  have  elapsed, 
the  incumbent  of  the  parish  shall  nominate ; 
with  a  ^proviso,  that,  if  all  the  502.  shareholders 
shall  die,  so  that  no  election  of  a  trustee  can  be 
made,  and  a  trustee  shall  die  or  resign,  the  in- 
cumbent of  the  parish  shall  become  a  trustee  : — 
Held,  that  s.  8  applies  only  to  the  first  election, 
of  trustees,  and  that  there  could  be  no  subse- 
quent appointment  of  trustees  except  in  the 
manner  pointed  out  in  s.  7,  viz.,  by  the  majority 
at  a  meeting  called  by  the  surviving  trustees, 
even  though  there  was  only  one  502.  subscriber, 
remaining ;  and  that,  on  the  death  of  one  or  all 
of  the  trustees  without  any  such  election  having 
taken  place,  the  sole  sui'viving  502.  subscriber 
did  not  by  force  of  the  statute  become  a  life 
tnistee.  Fttwler  v.  Gloucester  and  Bristol 
(^Bishiij))  4  L.  R.,  C.  P.  668  ;  38  L.  J.,  C.  P. 
340  ;  20  L.  T.  706  ;  17  W.  R.  1026— Ex.  Ch. 
Affirming  38  L.  J.,  C.  P.  253. 

The  trustee  of  a  charity  is  not  authorized  by 
the  Church  Buildings  Acts  to  convey  to  the  com- 
missioners the  private  chapel  of  a  charitable 
foundation  held  by  him  as  a  trustee  for  the 
benefit  of  the  charity.  Att.-Gen,  v.  Manchester 
CBishop),  2  L.  R.,  Eq.  436  ;  15  L.  T.  646  ;  15  W. 
R.  673. 

Freehold  in  Incumbents.]— In  1816,  under  a 
local  act,  a  new  church  was  "built  in  St.  Pancras, 
which  was  to  be  the  parish  church,  the  old 
church  being  thereby  converted  into  a  parish 
chapel.  In  1853,  by  an  order  in  council,  the 
original  burial-place  for  the  parish,  which  sur- 
rounded the  old  church,  and  also  an  additional 
ground  provided  under  an  earlier  local  act,  were 
closed,  and  a  cemeteiy  was  provided  for  the 
whole  parish.  In  1863,  that  part  of  the  parish 
in  which  the  old  church  stood  was  turned  into  a 
new  district,  and  the  parish  chapel  was  declared 
to  be  the  church  of  that  district : — Held,  that 
19  &  20  Vict.  c.  104,  s.  10,  did  not  operate  to 
vest  the  old  churchyard  in  the  incumbeiit  of  the 
new  district  church,  but  that  the  freehold  still 
remained  in  the  vicar  of  the  parish.  Champneys 
V.  Arrotcsmith,  3  L.  R.,  C.  P.  107;  37  L.  J., 
C.  P.  22  ;  17  L.  T.  261  ;  16  W.  R.  277— Ex.  Ch. 

The  incumbent  of  a  district  chapelry  had  the 
freehold  of  the  church  and  its  site,  and,  in  virtue 
of  his  benefice,  received  fees  to  the  value  of  more 
than  forty  shillings  a  year  for  marriages,  church- 
ings, and  baptisms,  performed  within  the  church : 
— Held,  that  these  fees  were  paid  for  the  per- 
sonal services  of  the  incumbent,  and  not  for  the 
use  of  the  church,  and,  therefore,  did  not  arise 
out  of  land,  and  could  not  add  to  the  value  of 
the  church  and  site  (which  of  themselves  were 
of  no  value),  so  as  to  entitle  the  claimant  to  be 
registered  as  a  county  voter  for  a  freehold  of  the 
clear  yearly  value  of  40*.  Kirton  v.  Bear,  39 
L.  J.,  C.  P.  36  ;  21  L.  T.  532 ;  18  W.  R  144. 

b.  Stopping:  up  Paths  and  Ways. 

Under  52  Qeo.  3,  c.  134,  s.  59,  the  commissioners 
for  building  new  churches  have  the  power  of 
stopping  up  unnecessaiy  paths  in  churchyards, 
on  giving  notice  in  the  manner  and  form  pre- 
scribed by  55  Geo.  3,  c.  68.  The  notice  prescribed 
by  that  act  states,  that  the  order  will  be  lodged 
at  the  next  quarter  sessions,  and  will  then  be 
confirmed  and  enrolled,  unless  upon  an  appeal 
against  the  same,  to  be  then  made,  it  is  othen^'ise 
determined.    59  Geo.  3,  c.  134,  contained  no 
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other  enactment  relating  to  an  appeal : — Held, 
that,  althoagh  it  appear^  to  be  the  intention  of 
the  l(^^latiire  to  give  an  appeal  against  the 
order  of  the  commissioners,  they  had  not  carried 
that  intention  into  effect.  Beg,  v.  Stark,  3  N.  & 
P.  420  ;  8  A.  &  E.  405  ;  1  W.,  W.  &  H.  394. 

Under  59  Geo.  3,  c.  134,  s.  39,  the  notice  of 
stopping  up  useless  ways  must  be  given  before 
making  an  order  by  the  commissioners  ;  and  an 
oixler  made  and  consented  to  by  two  justices  be- 
fore notice,  and  confirmed  at  the  sessions,  is  bad. 
Jieg,  V.  Arkwright,  12  Q.  B.  960  ;  18  L.  J.,  Q.  B. 
21* ;  13  Jut.  300. 

c.  Fees  and  Dues. 

Payable  to  Inonmbent  of  District  Chnroh.] — 
Under  69  Geo.  3,  c.  134,  and  by  an  order  in 
council,  a  district,  with  a  district  church,  was 
parted  off  from  the  parish  of  St.  Matthew,  Beth- 
nal  Green;  but  the  order  in  council  directed 
fhat,  during  the  incumbency  of  the  rector  of  St. 
Matthew,  two-thirds  of  the  fees  to  be  received 
for  mam'ages,  baptisms,  churchings,  and  burials 
at  the  district  church,  should  belong  and  be 
paid  to  the  rector,  and  one-third  to  the  district 
minister: — Held,  that  where  the  minister  had 
actually  received  the  entire  fees  for  marriages, 
&c..  the  rector  might  recover  from  him  the  two- 
thiitls  in  an  action  for  money  had  and  received. 
King  V.  Alston,  12  Q.  B.  971  ;  18  L.  J.,  Q.  B.  59  ; 
13  Jur.  297. 

Held,  also,  that  the  act  and  order  in  council 
did  not  oblige  the  minister  to  receive  the  fees,  or 
any  part  of  them,  and  that  the  rector  could  not 
maintain  assumpsit  against  him  on  a  supposed 
duty  to  take  the  fees  and  pay  the  rector  his  two- 
thirds,    lb. 

The  minister  of  the  church  of  a  district  which 
had  been  constituted  under  the  58  Geo.  3,  c.  45, 
and  59  Geo.  3,  c.  134,  brought  an  action  against 
the  churchwardens  for  stipend  due  in  respect  of 
two  quarters  ending  Michaelmas-day,  1867.  By 
the  assignment  of  his  stipend  out  of  the  pew- 
rents,  which  had  been  made  by  the  commis- 
sioners, it  was  provided  that  the  stipend  should 
be  550/.  and  be  paid  quarterly,  on  the  four  most 
usual  quarter-days,  by  even  and  equal  portions, 
beginning  from  Christmas-day,  and  if  the  pew- 
rents  did  not  in  any  one  year  produce  650/.  after 
paying  the  clerk's  salary,  the  minister  should  re- 
ceive the  residue  of  them  in  lieu  of  550/.  The 
churchwardens  had  paid  over  to  the  plaintiff  all 
the  moneys  that  had  been  paid  for  pew-rents 
and  had  come  to  their  hands  prior  to  Michael- 
mas, but  they  held  in  their  hands  a  sum  of  money 
which  had  been  received  at  Michaelmas  for  pew- 
rents  payable  in  advance  for  the  occupation  of 
pews  for  the  ensuing  half  year,  from  Michaelmas 
to  Lady-day.  This  sum  of  money  amounted  to 
120/.,  a  sum  less  than  a  quarter  of  550/.,  the  full 
amount  of  the  stipend  : — Held,  first,  that  the 
minister  might  iiiaintain  an  action  against  the 
churchwardens,  by  virtue  of  the  provisions  of  the 
acts  and  assignment,  for  pew-rents  in  their  hands 
applicable  to  payment  of  his  stipend  :  but,  se- 
condly, that  the  churchwardens  were  entitled  to 
retain  in  their  hands  the  120/.  against  the  stipend 
accruing  after  Michaelmas,  1867  ;  and,  thirdly, 
that  they  were  not  liable  in  respect  of  pew-rents 
received  by  their  predecessors  in  office,  but  which 
had  not  come  to  their  hands.  Lloyd  v.  Bnrrup, 
4  L.  B.,  Ex.  63  ;  38  L.  J.,  Ex.  25  ;  19  L.  T.  696. 

The  pubUcation  of  the  banns  of  marriage  and 


the  solemnization  of  marriage  are  "ecclesiastical 
purposes  "  within  the  meaning  of  19  &  20  Vict.  c. 
104,  s.  14,  and,  where  a  district  becomes  within 
this  section  a  separate  and  distinct  parish  for 
ecclesiastical  purposes,  the  incumbent  of  such 
parish  has  the  exclusive  right  of  performing  the 
office  of  marriage  in  the  case  of  persons  resident 
in  his  parish,  and  of  receiving  the  fees  for  such 
marriages,  and  consequently  the  incumbent  of 
the  mother  parish  has  no  right  to  solemnize  such 
marriages  in  the  church  of  the  mother  parish  or 
to  receive  the  fees  for  the  same.  Fuller  v.  Alford, 
10  Q.  B.  D.  418 ;  62  L.  J.,  Q.  B.  265  ;  48  L.  T. 
431  ;  31  W.  R.  522 ;  47  J.  P.  423.  See  also  Fitz^ 
gerald  v.  Fitzgerald,  col.  695. 

Meaning  of  *<  Inonmbent "  nnder  19  k  20  Vict. 
0.  104,  s.  12.]— By  19  &  20  Vict.  c.  104,  s.  12,  the 
ecclesiastical  dues  arising  within  the  limits  of  a 
new  district  shall  belong  to  the  original  incum- 
bent until  the  first  avoidance  of  such  incum- 
bency, or  the  relinquishment  by  such  incum- 
bent ;  then  to  the  incumbent  of  the  new  dis- 
trict : — Held,  that  in  case  of  a  consolidate<l 
chapelry  created  under  59  Geo.  3,  c.  134,  the 
woids  "  such  incumbent "  mean  the  incumbents 
of  all  the  parishes  out  of  which  the  chapelry  has 
been  formed.  Joiies  v.  Govgfi,  2  Moore,  P.  C.  C, 
N.  S.  81 ;  11  Jur.,  N.  S.  261  ;  12  L.  T.  31 ;  13  W. 
R.  609. 

The  voluntary  relinquishment  of  fees  required 
by  19  &  20  Vict.  c.  104,  s.  12,  may  be  made  with- 
out the  execution  of  any  written  instrument.  lb. 

Payable  to  Clerk  and  Sexton  of.] — In  1810,  a 
chapel  was  purchased  for  the  purpose  of  being 
consecrated  as  a  chapel  of  ease  in  a  parish.  The 
chapel  was  consecrated  under  the  provisions  of 
a  deed  of  the  25th  August,  1810,  by  which  the 
parish  clerk  and  sexton  were  to  be  entitled  to 
the  fees  for  christenings,  burials,  and  marriages 
in  the  chapel  and  cemetery,  as  if  they  had  taken 
place  in  the  mother  church.  By  an  order  in 
council  of  the  2nd  August,  1853,  the  chapel  was 
created  a  district  chapelry,  under  59  Geo.  3, 
c.  1.34,  s.  16.  By  s.  10,  when  any  parish  shall 
be  divided  under  58  Geo.  3,  c.  45,  or  69  Geo.  3, 
c.  134,  all  fees  belonging  to  the  parish  clerk  or 
sexton  respectively  of  any  such  parish,  which 
shall  thereafter  arise,  "  in  any  district  or  division 
of  any  parish  divided "  under  58  Geo.  3,  c.  45, 
shall  belong  to  and  be  recoverable  by  the  clerks 
and  sextons  of  each  of  the  divisions  of  the  parish 
to  which  they  shall  be  assigned.  The  clerx  and 
sexton  of  the  parish  having  brought  an  action 
for  money  had  and  received  against  the  clerk  and 
sexton  of  the  chapel,  for  the  fees  received  by  him 
for  christenings,  burials,  and  marriages  in  the 
chapel ;— Held,  first,  that  the  action  for  money 
had  and  received  would  lie  for  these  fees. 
Roberts  v.  Ault07i.  2  H.  &  K.  432  ;  26  L.  J.,  Ex. 
380. 

Held,  secondly,  that  this  being  a  district 
chapelry,  was  not  within  the  operation  of  59 
Geo.  3,  c.  134,  s.  10,  and  therefore  that  the  clerk 
and  sexton  of  the  parish  was  entitled  to  the  fees 
arising  at  the  chapel.    lb. 

By  13  &  14  Vict.  c.  41,  s.  6,  passed  for  sub- 
dividing the  parish  of  Manchester,  it  was  pro- 
vided that  there  should  be  paid  to  the  rectors  of 
the  new  parishes  for  marriages,  churchings,  and 
burials,  tne  fees  usually  payable  at  the  parish 
church  during  the  continuance  in  office  of  the 
chaplains,  minor  canons,  and  clerks  of  the  parish 
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church  then  being  in  office,  or  any  of  them ;  and 
that  the  rectors  should  pay  the  same  to  one  of 
the  chaplains  or  minor  canons,  who  should  dis- 
tribute them  to  the  persons  entitled.  All  the 
chaplains  and  minor  canons  had  ceased  to  hold 
office  : — Held,  that,  the  mode  by  which  the  fees 
received  by  the  rectors  were  to  be  paid  to  the 
parties  entitled  was  only  machinery  appointed  by 
the  act  for  the  purpose,  and,  there  being  no  chap- 
lains or  minor  canons  remaining  through  whom 
it  could  be  carried  out,  the  parish  clerk  was  en- 
titled to  recover  by  action  from  the  rector  the 
amount  due  to  him.  NielioU  v.  DuHm^  4  L.  R., 
C.  P.  80  ;  38  L.  J.,  C.  P.  127. 

d.  Bating. 

A  district  church  erected  under  6  &  7  Vict.  c. 
37,  is  not  exempt  fix)m  being  rated  under  60  Geo. 
3,  c.  clxix.  and  57  Geo.  3,  c.  xxix.  (St.  Luke's, 
Middlesex,  Paving  Acts),  and  the  churchwardens 
are  liable  to  pay  the  rate,  althoug-h  they  have  no 
parochial  funds  for  that  purpose.  Afillg  v.  Jlydon^ 
10  Ex.  67  ;  2  C.  L.  R.  1045  ;  23  L.  J.,  Kx.  305. 

A  church,  built  on  land  conveyed  to  the  com- 
missioners for  building  additional  churches,  is 
not  liable  to  be  assessed  to  the  expenses  of  form- 
ing a  new  street,  either  as  house  or  land,  under 
the  Metropolis  Management  Acts.  Angell  v. 
Paddington  iVcuU-y^  3  L.  R.,  Q.  B.  714;  37 
L.  J.,  M.  C.  171  ;  16  W.  R.  1167  ;  9  B.  &  S.  496. 

6.  Chai^cel. 

Grant  ot] — A  grant  of  part  of  the  chancel  of 
a  church,  by  a  lay  impropriator  to  A.,  his  heirs 
and  assigns,  is  not  valid  in  law.  Clifford  v. 
Wieht,  1  B.  &  A.  498. 

Freehold  of.] — The  freehold  of  a  church,  in- 
cluding the  chancel  and  the  churchyard,  is  in 
the  rector,  but  the  right  to  the  corporal  posses- 
sion is  in  the  spiritual  incumbent  after  induc- 
tion ;  and  therefore  a  lay  rector  has  not,  as 
against  the  vicar,  any  right  to  the  possession  or 
control  of  the  chancel.  GriffiJi  v.  Dighton,  33 
L.  J.,  Q.  B.  29;  8  L.  T.  500;  11  W.  R.  804. 
Affirmed  on  appeal,  5  B.  &  S.  93  ;  33  L.  J.,  Q.  B. 
181— Ex.  Ch. 

Upon  a  bill  filed  in  equity  to  establish  a  right 
to  a  chancel  as  part  of  a  parish  church,  against 
the  lord  of  a  manor,  who  claimed  it  as  appen- 
dant to  the  manor  or  manor-house,  it  appeared 
that  the  chancel  was  an  ancient  chapel,  coeval 
with  the  church,  and  that  it  was  a  private  chapel 
erected  by  the  lord  of  the  manor : — Held,  that 
the  immemorial  use  and  occupation,  coupled 
with  reparation,  entitled  the  loni  of  the  manor 
by  prescription  to  the  perpetual  and  exclusive 
use  of  the  chancel  :  and  that  this  right  might 
exist,  notwithstanding  that  the  freehold  might 
not  be  in  the  person  prescribing,  and  although 
the  estate  or  house  to  which  the  chancel  was 
appendant  might  not  be  situate  in  the  parish. 
Churton  v.  Frewen,  2  L.  R.,  Eq.  634  ;  36  L.  J., 
Ch.  692  ;  12  Jur.,  N.  S.  879  ;  14  L.  T.  846. 

A  freehold  interest  in  the  soil  of  a  lesser 
chancel  or  private  chapel,  forming  part  of  a 
parish  church,  may  exist  in  a  private  individual 
without  being  annexed  to  a  messuage  or  manor- 
house.  Chapman  v.  Jones,  4  L.  R.,  Ex.  273 ; 
38  L.  J.,  Ex.  169  ;  20  L.  T.  811  ;  17  W.  R.  920. 

The  existence  of  such  freehold  interest  is  suf- 
ficiently proved  by  evidence  that  a  man's  prede- 


cessors in  title  have  from  time  immemorial  ex- 
clusively repaired  the  chapel,  and  kept  a  lock 
on  the  door  of  it,  and  that  sittings  in  it  have 
always  been  occupied  by  their  family  or  tenants. 
Ih,  See  also  Xorfolk  (^Earl)  v.  Arhuthnoty  ante, 
col.  693. 


7.  Repaibing  Chubch. 

Loans  for  Repairs.] — The  5  Geo.  4,  c.  36,  s.  1, 
gives  to  churchwardens  and  overseers  of  parishes 
the  power  to  borrow  money  from  the  Public 
Works  Loan  Commissioners  for  the  purpose  of 
building  or  repairing  churches,  and  gives  the 
commissioners  the  power  to  make  loans  to  them 
for  such  purposes.  It  then  confers  on  the  church- 
wardens the  power  to  make  rates  for  the  repay- 
ment of  such  loans,  "  by  annual  or  half-yearly 
instalments  within  the  period  of  tw^ity  years, 
at  farthest,"  from  the  advancing  of  any  such 
sums  respectively  : — Held,  that  after  the  expira- 
tion of  the  twenty  years  the  churchwardens  and 
overseers  had  no  power  to  make  a  rate  for  the 
purposes  of  paying  money  borrowed  under  the 
act,  and  that,  consequently,  a  mandamus  com- 
manding them  to  do  so  could  not  be  sustained. 
Reg,  V.  All  Saints,  Wf'gan  (^Churchwardens'),  1 
App.  Cas.  611  ;  36  L.  *T.  381  ;  25  W.  R.  128. 
Affirming  the  judgment  of  the  Exchequer  Cham- 
ber, 9  L.  R.,  Q.  B.  317 ;  30  L.  T.  569 ;  22  W.  R. 
771. 

The  19  k  20  Vict.  c.  104,  s.  15,  does  not  affect 
this  matter.    Ih. 

A  power  of  that  sort  given  in  any  particular 
act  must  be  exercised  in  exact  accordance  with 
the  authority  given,  and  the  restrictions  imposed, 
by  the  act  itself.    lb. 

A  loan  was  made  under  5  Geo.  4,  c.  36,  s.  1, 
for  the  pui-pose  of  repairing  a  churdi.  All  the 
formalities  required  by  the  act  were  duly  com- 
plied 'with  before  the  loan  was  granted.  A 
portion  of  the  money  was  expended  in  repairing 
the  chancel,  and  the  rest  in  repairing  the  other 
portions  of  the  church.  Subsequently  a  rate  was 
made  in  due  form  to  repay  the  loan.  In  a  suit 
against  a  ratepayer  for  refusal  to  pay  the  rate, 
he  alleged  in  his  answer  that  it  was  the  duty  of 
the  rector  alone  to  I'epair  the  chancel  ;  that  the 
preliminary  resolution  of  the  vestry  contemplated 
the  application  of  a  portion  of  the  loan  to  the 
repair  of 'the  chancel ;  that  a  portion  of  the  loan 
was  expended  in  repairing  the  chancel ;  that 
the  consent  of  the  bishop,  and  the  advance  by 
the  commissioners,  were  given  and  made  respec- 
tively on  the  representation  that  the  loan  was 
wanted  for  purposes  that  did  not  include  the 
repair  of  the  chancel ;  and  that,  therefore,  the 
rate  was  void  : — Held,  that  the  word  "church  " 
in  the  statute  included  the  chancel,  and  that, 
therefore,  a  portion  of  the  loan  might  properly 
be  expended  in  repairing  the  chancel.  Rippin 
V.  Bastin,  2  L.  R.,  Ecc.  386  ;  38  L.  J.,  Eoc.  33  ; 
20  L.  T.  622. 

Held,  also,  that  even  if  the  word  "  church  " 
did  not  include  the  chancel,  yet,  as  all  the  re- 
quired foimalities  had  been  observed  before  the 
loan  was  granted,  an  improper  expenditure  of 
the  loan  could  not  affect  the  commissioners* 
right  to  repayment ;  and  that  the  rate,  being 
duly  made  in  form,  was  valid.     lb. 


Liability  of  Inonmbent  for.] — ^The  incumbent 
of  a  district  church  is  not  the  owner  or  occupier 
of  the  church  within  the  Metropolitan  Building 
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Act,  1855  (18  &  19  Vict.  c.  122).  JR^g,  v.  Par- 
trldge  and  Lee,  4  Q.  B.  D.  75  ;  48  L.  J.,  M.  C.  22  ; 
39L.T.  605;  27  W.  R.  151. 

Part  of  a  district  church  became  out  of  repair 
80  as  to  become  a  dangeiouB  structure  as  defined 
by  the  Metropolitan  Building  Act,  1855.  The 
Metropolitan  Board  of  Works  took  proceedings 
under  ss.  69 — 81  against  the  owner  and  occupier, 
and,  upon  the  repairs  not  being  executed,  them- 
selTes  did  the  necessary  repairs.  The  metro- 
politan police  magistrate  made  an  order  upon 
the  incumbent  of  the  church  for  the  payment  of 
the  costs  of  these  repairs;  subsequently  he  re- 
fused to  issue  a  distress  warrant  to  levy  the 
amount  of  these  costs  as  provided  by  the  act, 
and  the  board  applied  to  the  court  for  a  manda- 
mus to  compel  him  to  do  so : — Held,  that  the 
mandamus  should  not  issue,  as  the  incumbent 
was  not  the  owner  of  the  church.    Ih, 

Promiie'to  Seboild  by  Patron  lince  Deceased.] 
— When  the  patron  of  a  living  which  had  be- 
come vacant,  who  had  promised,  on  the  appoint- 
ment of  a  new  incumbent,  to  rebuild  the  par- 
sonage-house at  his  own  expense,  died  before  any 
new  incumbent  was  appointed,  the  court  gave 
leave  to  the  trustees  of  his  will  to  defray  the  ex- 
pense of  the  rebuilding  out  of  his  residuary  per- 
sonaJh  estate,  provided  they  did  not  exceed  a  &ced 
sum.  Hotham  iLord),  In  re,  12  L.  R.,  Eq.  76 ; 
19  W.  R.  794. 

-8.     0B2JAMBNTS,  COMMUNION  TABLE,  ALTERA- 
TIONS, AND  Faculties. 

Onuunenti  —  Duty  of  Churchwardens.]  — 
Churchwardens  are  a  corporation  for  the  pur- 
pose of  being  possessed  of  the  ornaments  of  the 
church.  Liddell  v.  Beal,  14  Moore,  P.  C.  C,  1 ; 
8  W.  R.  569. 

A  monition  to  carry  into  execution  a  judgment 
of  the  judicial  committee  was  issued  against  P. 
and  E.,  the  chapelwardens  of  B.,  to  remove  cer- 
tain ornaments  as  therein  directed.  At  the  time 
the  monition  was  served  on  P.  and  E.,  they  had 
ceased  to  be  chapelwardens.  Upon  motion  by 
the  original  promovent,  a  new  monition  was 
directed  to  be  issued,  addressed  to  the  chapel- 
wardens for  the  time  being  of  B.,  by  their  official 
designation  only,  to  do  the  acts  directed  by  the 
former  monition.    lb, 

A  ledge  or  a  super-altar  was  placed  on  the 
communion-table  in  a  parish  church  by  the  order 
of  the  incumbent  without  the  consent  of  the 
ordinary  ;  after  a  lapse  of  many  months  a  vestry 
meeting  was  held,  at  which  a  resolution  ws^ 
passed  that  the  churchwardens  should  take  steps 
to  remove  the  super-altar;  the  morning  after 
the  vestry  meeting  one  of  the  churchwardens 
sent  to  the  incumbent  for  the  keys  of  the  church ; 
the  incumbent  refused  to  give  to  him  the  keys, 
but  sent  word  that  he  could  have  access  to  the 
church  that  day  between  eleven  o'clock  in  the 
forenoon  and  one  o'clock  in  the  afternoon. 
About  one  o'clock  the  same  churchwarden  went 
to  the  church  with  a  workman  and  found  the 
church  door  locked ;  the  workman,  acting  by 
his  orders,  picked  the  lock,  entered  the  church  in 
company  with  him,  and  pulled  down  the  super- 
altar  : — Held,  that  the  conduct  of  the  church- 
warden was  illegal.  RUchi7igs  v.  Cordingley,  3 
L.  R.,  Ecc.  113  ;  19  L.  T.  26. 

Semble,  that  ornaments  which  have  been  ille- 
gally or  irregularly  placed  in  a  parish  church  by 


the  incumbent  cannot  be  lawfully  removed,  save 
under  the  sanction  of  the  oi-dinary.    Ih. 

Semble,  that  the  powers  conferred  upon  the 
churchwardens  of  a  parish  cannot  be  exercised 
by  one  of  the  churchwardens  without  the  con- 
currence of  his  colleague.    Ih. 

Cross  or  Craeifiz.] — A  movable  wooden  cross, 
without  the  sanction  of  a  faculty  or  the  concur- 
rence of  the  parishioners'  churchwarden,  but 
with  the  concurrence  of  the  vicar's  church- 
warden, was,  by  the  vicar's  authority,  placed  on 
a  retable  or  wooden  ledge  at  the  back  of  and 
immediately  above  the  communion-table  in  a 
parish  church,  with  the  intention  that  it  should 
remain  there  permanently.  Two  days  afterwards 
the  cross  was  removed  by  the  parishioners' 
churchwarden,  without  the  authority  of  a  faculty, 
from  the  retable,  and  taken  by  him  out  of  the 
church,  and  retained  by  him.  In  a  criminal  suit 
promoted  by.  the  vicar  in  the  Court  of  Arches 
against  him  for  having  removed  the  same : — 
Held,  that  the  cross,  in  the  position  which  it 
occupied  while  in  the  church,  is  forbidden  by 
law ;  but  as  both  parties  were  in  the  wrong  in 
having  acted  without  a  faculty,  the  suit  was  dis- 
missed without  costs.  Vurxt  v.  MasterSj  I  P.  D. 
373  ;  46  L.  J.,  P.  C.  51 ;  35  L.  T.  37  ;  24  W.  R. 
1019— P.  C. 

On  the  top  and  in  the  centre  of  a  screen, 
stretching  across  a  church  at  the  entrance  to  the 
chancel,  was  placed  a  figure  of  the  Saviour  on 
the  cross,  in  full  relief,  and  about  eighteen  inches 
long,  facing  the  congregation  : — Held,  that  the 
faculty  authorizing  the  erection  of  the  screen 
having  been  granted  without  any  knowledge 
that  it  was  to  be  surmounted  by  a  crucifix,  did 
not  authorize  the  erection  of  the  crucifix,  which, 
therefore,  in  the  absence  of  a  proper  facalty,  had 
been  unlawfully  set  up  and  retained.  Rid^dale 
V.  Clifton,  2  P.  D.  276  ;  46  L.  J.,  P.  C.  27  ;  36  L. 
T.  865. 

Held,  that  the  ordinary  ought  not  to  grant  a 
faculty  for  the  crucifix,  it  being  in  danger  of 
becoming  the  object  of  superstitious  reverence. 
Ih. 

Stations  of  Cross.] — Semble,  that  the  set  of 
delineations  used  in  Roman  Catholic  churches, 
and  commonly  called  **  Stations  of  the  Cross 
and  Passion,"  are  decorations  forbidden  by 
law  in  churches  of  the  Church  of  England, 
CUfton  V.  Biditdale,  1  P.  D.  316  ;  35  L.  T.  432. 

Beredos.] — Upon  areredos  erected  for  purpose 
of  decoration  in  Exeter  Cathedral  by  the  dean 
and  chapter  of  Exeter  were  sculptured  represen- 
tations in  high  relief  of  the  ascension,  the  trans- 
figuration and  the  descent  of  the  Holy  Ghost  on 
the  day  of  pentecost,  with  figures  of  the  apostles 
delineated  as  forming  part  of  the  connected  re- 
presentation of  the  historical  subject.  On  each 
side  of  the  reredos,  as  finials  to  its  architectural 
form,  was  a  separate  figure  of  an  angel.  The 
bishop  of  Exeter,  at  a  visitation  of  the  cathedral 
of  the  dean  and  chapter,  held  the  structure  to  be 
illegal,  and  ordered  it  to  be  removed  : — ^Held, 
that  although  the  bishop,  as  ordinary,  in  the 
exercise  of  his  visitatorial  power  over  the  cathe- 
dral church  of  Exeter,  cannot  at  his  discretion 
order  any  alteration  in  its  fabric,  it  was  within 
his  jurisdiction  to  find  that  the  sculpture  had 
been  unlawfully  erected,  and  on  that  definite 
legal  ground  to  oi"der  its  removal.    PhillpoH*  v. 
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Boijd,  6  L.  R..  P.  C.  435  ;  44  L.  J.,  Ecc.  44  ;  32 
L.  T.  73  ;  23  W.  R.  491.  Reversing  the  decision 
of  the  Court  of  Arches,  4  L.  R.,  Ecc.  297  ;  44  L. 
J.,  Ecc.  1. 

Held,  also,  that  the  structure  was  not  illegal, 
and  that  so  much  of  the  decree  of  the  Court  of 
Arches  as  reversed  the  order  of  the  bishop  direct- 
ing its  removal  must  be  affirmed.    lb. 

The  3  &  4  Edw.  6,  c.  10,  '*  for  the  abolishing 
and  putting  away  divers  books  and  images,"  re- 
mains unrepealed,  but  must  be  taken  to  apply 
only  to  images,  &c.,  which  have  been  abused,  or 
are  likely  to  be  abused,  by  giving  occasion  to 
superstitious  and  idolatrous  practices,  not  to  such 
as  are  merely  decorative.    lb. 

A  reredos,  of  which  the  central  compartment 
consisted  of  a  sculptured  panel  representing  the 
crucifixion,  having  the  figure  of  the  Saviour  on 
the  Cross,  and  the  figures  of  St.  John  and  the 
three  Marys  on  either  side,  all  such  figures  being 
in  high  relief,  was  erected  in  a  newly-built 
parish  church.  The  bishop  of  the  diocese  refused 
to  consecrate  the  church  unlets  the  central  com- 
partment of  the  reredos  was  removed,  and  it  was 
accordingly  removed,  and  the  church  was  conse- 
crated. Subsequently  the  churchwardens  of  the 
parish  petitioned  the  ordinary  for  the  grant  of  a 
faculty  authorizing  the  replacement  of  such  cen- 
tral compartment  in  the  church,  and  the  ordinary 
sent  the  case  by  letters  of  request  to  the  Court  of 
Arches,  The  letters  of  request  having  been  ac- 
cepted, an  appearance  was  entered  for  a  parish- 
ioner, who  opposed  the  grant  of  the  faculty,  on 
the  ground  that  the  central  compartment  of  the 
reredos  proposed  to  be  replaced  would,  if  so  re- 
placed, be  either  illegal  or  likely  to  receive 
superstitious  reverence,  and  be  abused  or  be 
inexpedient,  and  likely  to  cause  scandal  and 
offence: — The  court  ordered  a  faculty  to  issue 
for  the  restoration  of  the  central  compart- 
ment of  the  reredos.  Hughes  v.  Edwards^  2  P. 
D.  361. 

The  incumbent  of  a  parish  church  applied  to 
the  ordinary  for  a  faculty  authorizing  the  deco- 
ration of  the  reredos  of  his  parish  church  with  a 
painted  design,  intended  to  represent  the  Ador- 
ation of  our  Lord  in  Majesty  by  the  Faithful,  of 
which  the  following  individual  figures  formed  a 
part : — In  the  centre  of  the  three  compartments 
into  which  the  reredos  was  divided,  a  figure  in- 
tended to  represent  our  Lord  seated  as  king.  In 
the  right-hand  compartment  figures  representing 
St.  Lawrence  and  the  Blessed  Virgin.  In  the 
left-hand  compartment  figures  representing  St. 
Stephen  and  St.  John  ;  the  four  last-mentioned 
figures  being  represented  with  their  faces  turned 
towards  the  centre  compartment  of  the  reredos. 
The  grant  of  the  faculty  was  not  opposed : — 
Held,  that  there  would  be  danger  of  the  re- 
])resentation  contained  in  the  centre  compart- 
ment of  the  reredos  being  abused  by  receiving 
"  superstitious  reverence,"  in  the  sense  explained 
in  Clifton  v.  Ridsdale  (I  P.  D.,  at  pp.  362  et 
eeq.)  ;  and  that,  therefore,  the  court  ought,  in  its 
discretion,  to  refuse  to  sanction  its  introduction 
into  the  church.  St,  Lawrence^  Pittiiigtan^  In 
re,  6  P.  D.  131. 

Baldaeehino.]  —  A  baldacchino,  or  marble 
canopy,  erected  over  the  communion-table  in  a 
parish  church  is  not  to  be  an  architectural  deco- 
ration, but  an  unlawful  ornament,  for  which  a 
faculty  cannot  be  granted.  ^Vhitc  v.  Boicron,  4 
L.  R.,  Ecc.  207 ;  43  L.  J.,  Ecc.  7. 


Commanion  Table.  ]~A  stone  structure  of  great 
weight,  and  firmly  imbedded  in  the  floor  of  the 
church,  so  as  to  be  immovable,  is  not  a  commu- 
nion-table within  the  meaning  of  the  laws, 
canons,  and  constitutions  ecclesiastical  of  the 
realm,  neither  do  these  laws  authorize  the  erec- 
tion of  a  credence-table.  Faulhier  v.  Litchfield ^ 
9  Jur.  234. 

A  church,  which  had  been  consecrated  for  the 
service  of  the  established  religion,  contained  an 
altar,  or  a  large  wooden  communion-table,  with  a 
large  cross  elevated  thereon.    Altar-cloths  of  dif- 
ferent colours  were  placed  thereon  when  the  Lord's 
Supi)er  was  not  administered.    A  credence-table 
was  fixed  by  the  side  of  the  altar.    Candlesticks, 
which  were  lighted  during  the  communion  ser- 
vice, were  placed  on  the  altar  : — A  faculty,  al- 
though opposed,  was  granted  to  remove  the  cre- 
dence-table   and  the  cross  on   or  near  to  the 
!  communion-table,  and  to  take  away  the  cloths 
'  used,  and  to  substitute  one  only  covering  of  silk 
I  or  other  decent  stuff.      Westerton  v.  Liddell.  1 
Jur.,  N.  S.  1178. 

A  church  contained  a  stone  altar  and  a  rood 
screen,  with  brazen  gates,  and  a  cross  on  its 
summit,  also  a    credence-table.     Candlesticks, 
with  lighted  candles,  were  placed  on  the  com- 
munion-table, and  cloths  of  various  colours  were 
used  as  a  covering,  and  when  the  sacrament 
was  administered,  a  linen  cloth,  >\ith  a  lace  or 
embroidered    border,  was  used  : — A    monition 
was  directed  to  issue  against  the  churchwardens, 
directing  them  to  remove  the  stone  altar,  and  to 
substitute  a  table  of  wood ;  to  take  down  the 
credence-table ;    to  remove  the  cross   on    the 
chancel  screen,  and  that  on  or  near  the  com- 
munion-table ;  to  take  away  all  the  cloths  at 
present  used,  and  to  substitute  only  one  cover- 
ing of  decent  silk  or  stuff,  and  to  remove  any 
cover  used  at  the  time  of  the  administration  of 
the  sacrament,  worked  or  embroidered  with  lace 
or  other  ornaments,  and    to  substitute  a  &ur 
white  linen  cloth  ;  and  that  the  Ten  Command- 
ments should  be  set  up  at  the  east  end  of  the 
church.    lb. 

A  parishioner  afterwards  brought  in  an  act  on 
petition  to  enforce  the  monition,  alleging,  that  it 
was  in  great  part  uncomplied  with  ;  first,  that 
the  metal  cross  had  been  placed  on  the  sill  of  the 
great  eastern  window  of  the  church,  above  the 
communion-table ;  secondly,  that  the  table  which 
had  been  substituted  for  the  stone  altar  was  not 
a  flat  table,  but  had  an  elevation,  or  super- 
altar  ;  thirdly,  that  the  Ten  Commandments 
were  not  set  up  on  or  against  the  east  end  of  the 
church,  over  the  communion-table,  but  were  set 
up  against  the  wmlls  on  each  side  of  the  chancel 
screen.  In  the  answer  it  was  alleged,  that  the 
monition  had  been  obeyed ;  that  the  cross  was 
disconnected  with  the  communion-table ;  that 
the  table  was  flat,  the  elevation  being  a  mov- 
able ledge  of  wood  at  the  back  of  the  table,  on 
which  the  candlesticks  were  placed  ;  and  lastly^ 
that  on  accoimt  of  the  structure  of  the  church, 
the  congregation  would  not  be  able  to  read  the 
Commandments  if  they  were  placed  over  the 
communion-table  :— Held,  that  the  monition  had 
been  substantially  complied  with ;  first,  as  the 
metal  cross  was  a  legal  ornament,  and  was  not 
attached  to  the  communion-table.  Liddrll  v. 
Bcal  14  Moore,  P.  C.  C.  7  ;  8  W.  R.  569. 

Held,  secondly,  that  the  wooden  ledge  on  the 
communion  table  was  not  a  superstitions  orna- 
ment, or  contrary  to  law.    lb. 
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without  the  authority  of  the  archdencon  or 
bishop,  on  the  plaintiff's  undertaking  to  apply 
to  the  proper  ecclesiastical  court  for  authority 
to  restore  the  church  to  its  original  state,    lb. 


Held,  thirdly,  that  the  placing  of  the  Ten 
Commandments  against  the  walls  on  each  side 
of  the  chancel  screen  was,  from  the  structure  of 
the  chiiroh,  a  substantial  compliance  with  the 
monition,  and  was  not  an  evasion,    lb, 

Semble,  that  candlesticks,  with  candles  in 
them,  may  be  placed  on  the  communion  table, 
provided  the  candles  are  lighted  only  when  it  is 
absolutely  necessary  ;  and  that  neither  a  chancel 
screen  nor  a  massive  communion  table,  pro- 
vided it  is  of  wood,  is  contrary  to  the  ecclesi- 
aAtical  law.  Westertan  v.  Liddelly  1  Jur..  N. 
S.  1178. 

AlterationB  in  Chvrehes  without  Legal  Au- 
thority.]— Articles  having  been  filed  against  a 
clergyman  for  making  alterations  in  his  church 
without  having  first  obtained  a  legal  sanction 
to  them,  he  gave  an  affirmative  issue  thereto. 
The  court  then  requested  the  archdeacon  of  the 
district  in  which  the  church  was  situated  to  in- 
spect such  alterations,  and  to  report  to  it  as  to 
their  nature  and  propriety,  which  he  did : — Held, 
that  the  court  will  adopt  the  recommendation 
of  such  a  report,  unless  it  contains  some  grievous 
misstatement  of  fact,  or  erroneous  conclusion  of 
law.  Sieveking  v.  iCingsford,  36  L.  J.,  Ecc. 
Cas.  1  ;  15  L.  T.  300. 

BemoTEl  of  Pulpit.]— At  the  time  of  the 

erection  of  a  new  church,  which  on  consecration 
became  the  parish  church  of  A.,  the  foundations 
were  laid  and  the  designs  prepared  for  a  stone 
pnlpit,  but,  from  want  of  funds  at  the  time,  a 
temporary  wooden  pulpit  was  placed  in  the 
church.  Some  years  afterwards,  certain  persons 
connected  with  the  parish  gave  directions  for 
the  execution  of  the  new  pulpit,  and,  having 
raised  a  portion  of  the  estimated  cost  of  it  by 
voluntary  contributions,  and  given  security  for 
the  rest,  so  that  the  parish  could  not  incurany 
liability  in  the  matter,  they  applied  to  the 
proper  court  for  leave  to  fix  it  in  the  church. 
The  defendants,  acting  on  a  resolution  of  the 
vestry  of  the  parish,  refused  to  consent  to  the 
erection  of  the  new  pulpit  until  the  debt  for  the 
building  of  the  church  itself  had  been  paid  off. 
No  objection  was  made  to  the  character  or  orna- 
mentation of  the  proposed  new  pulpit  : — ^Held, 
that,  as  the  parish  had  already  provided  a  sub- 
stantial pulpit,  which  continued  in  good  order 
and  was  in  no  way  dilapidated,  the  court  could 
not,  against  the  expressed  objection  of  the 
vestry,  order  the  removal  of  such  temporary 
pulpit,  and  that  it  should  be  replaced  by  a  new 
one ;  but  it  might  allow  a  faculty  to  issue  on  the 
terms  proposed  by  the  vestry.  Jaekton  Y.Singer, 
37  L.  «J.,  £cc.  Cas.  9. 


Jiiiisdiction  of  Court  of  Chaaoery.] — 


The  Court  of  Chancery  has  no  jurisdiction  to 
direct  the  restoration  of  the  interior  of  a  church 
to  its  former  condition,  from  which  it  has  been 
altered.  Cardinall  v.  Molynmx,  4  De  G.,  F. 
&  J.  117  ;  7  Jur.,  N.  8.  854  ;  4  L.  T.  605. 

The  Court  of  Chancery  has  no  jurisdiction  to 
order  an  incumbent  of  a  church,  who  has  made 
alterations  in  the  building  by  removing  the  pews, 
and  substituting  chairs,  to  take  the  necessary 
proceedings  to  obtain  a  faculty  from  the  bishop 
of  the  diocese  for  the  restoration  of  the  church. 
Ih, 

An  injunction  was  granted  to  restrain  the 
alteration  of  the  walls  or  brickwork  of  a  church 
VOL.  III. 


FaeultiAS — Considerations  for  granting.] — On 

an  application  for  a  faculty,  to  authorize  altera- 
tions in  a  parish  church,  made  on  behalf  of  the 
vicar  and  one  of  the  churchwardens  of  the 
parish,  it  appeared  that,  although  the  major 
part  of  those  parishioners  who  were  members  of 
the  Church  of  England  was  in  favour  of  the  ap- 
plication, the  majority  of  the  vestry,  composed 
principally  of  parishioners  not  members  of  the 
Church  of  England,  was  opposed  to  it.  The 
court  in  granting  a  faculty  to  authorize  some  of 
the  proposed  alterations,  held,  that  although  it 
might  be  fairly  influenced  by  the  vote  of  the 
vestry  in  relation  to  alterations  likely  to  affect 
the  architectural  appearance  of  the  church  or 
the  convenience  of  the  public,  yet  it  was  bound 
in  matters  connected  with  the  comfort  and  con- 
venience of  those  who  attended  the  church  to 
give  greater  weight  to  the  opinion  of  the  ma- 
jority of  those  parishioners  who  were  members 
of  the  Church  of  England.  Tottenham  (^Vioar 
ami  Ckurchtoardewt)  v.  Veniij  4  L.  R.,  Ecc. 
221. 

The  rector  of  a  parish  church  applied  for  a 
faculty  to  make  certain  alterations,  at  his  own 
expense,  in  the  furniture  and  fittings  of  the 
church,  which  were  not  in  a  dilapidated  state. 
The  churchwardens,  acting  on  behalf  of  the 
parishioners,  opposed  the  grant  of  the  faculty. 
The  applicant  having  failed  to  shew  either  that 
the  existing  arrangements  in  the  fittings  of  the 
church  were  so  inconvenient  and  uncomfortable 
as  to  deter  the  parishioners  from  attending 
divine  service,  or  that  the  proposed  alterations 
were  so  clearly  for  the  increased  comfort  and 
advantage  of  the  parishioners  as  to  induce  the 
court  to  overrule  their  opposition,  the  faculty 
was  refused.  Evans  v.  Slack,  38  L.  J.,  Ecc. 
Cas.  38. 


For  Semoyal  of  Yanlt] — The  grant  of  a 


faculty  for  the  appropriation  of  a  vault  in  a 
church  or  a  chapel  is  entirely  within  the  discre- 
tion of  the  ordinary.  The  ecclesiastical  law  re- 
quires, before  such  faculty  is  decreed,  that  all 
persons  interested  in  opposing  the  grant  should 
be  heard  before  the  ordinary.  The  vicar  or  per- 
petual curate  of  a  church,  though  entitled  to 
officiate  in  and  have  free  access  to  the  chancel, 
has  no  right  to  fees  for  the  erection  of  monu- 
mental tablets,  or  for  the  construction  of  vaults 
in  the  chancel.  A  feculty  for  that  purpose  may 
be  legally  granted  without  his  consent ;  but  he 
has  a  persona  standi,  by  reason  of  his  position 
as  incumbent,  to  oppose  the  grant  of  such  a 
faculty.  Ruffg  v.  Kingsmill,  2  L.  R.,  P.  C.  59  ; 
37  L.  J.,  Ecc.  13  ;  18  L.  T.  94  ;  5  Moore,  P.  C. 
C,  N.  S.  79. 


Anthoriiing  Sepairi — ^To  whom  Faenlty 


should  iesne.] — The  parish  church  of  St.  Sepul- 
chre is  within  the  city  of  London,  but  the 
parish  of  St.  Sepulchre  is  situate  partly  within 
the  city  of  London  and  partly  in  the  county  of 
Middlesex,  and  five  churchwardens  of  the  parish 
church  are  annually  elected,  three  by  the  vestry 
of  the  portion  of  the  parish  within  the  city  of 
London,  and  two  by  the  vestry  of  the  portion  of 
the  parish  in  the  county  of  Middlesex.     Tl 
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For  Erection  of  Mortuary.] — The  rector, 

churchwardens,  and  burial  board  of  an  urban 
parish  applied  for  the  grant  of  a  ^usulty  to 
authorize  the  erection  of  a  parochial  mortuary 
with  a  post-mortem  room  attached,  in  a  conse- 
crated burial  ground  situate  in  a  populous  part 
of  the  parish,  and  closed  for  burials  by  order  in 
council.  The  court  being  of  opinion  that  the 
petitioners  had  made  out  their  case  for  the  es- 
tablishment of  a  mortuary  on  the  site  proposed, 
directed  that  a  faculty  should  issue  for  the 
erection  of  the  mortuary,  but  directed  that  cer- 
tain conditions  to  be  specified  in  the  faculty 
should  be  imposed  with  respect  to  the  manner 
of  using  the  mortuary.  St.  George's,  Hanoter 
Square  {Rector')  v.  Hall,  6  P.  D.  42. 

The  court,  being  of  opinion  that  it  was  re- 
quisite for  the  health  of  the  parish  that  a 
mortuary  should  be  provided,  and  also  that  the 
churchyard  was  the  most  suitable  site  for  its 
erection,  decided  that  it  had  jurisdiction  to 
grant  a  Acuity  for  the  erection  of  a  mortuary 
on  a  portion  of  the  churchyard,  with  a  room  U* 
be  appropriated  to  post-mortem  examinations. 
— Observations  as  to  what  interest  is  sufScient 
to  confer  a  locus  standi  on  opponents  in  cause*: 
of  faculty.  Hansard  v.  St,  Matthew,  Bethnal 
Green  {Parishioners),  4  P.  D.  46. 


vicar  and  the  churchwardens  elected  by  the  city 
portion  of  the  parish  having  petitioned  the 
ordinary  for  a  faculty  to  authorize  certain  re- 
paid in  the  parish  church,  the  churchwardens 
elected  by  the  Middlesex  portion  of  the  parish 
appeared  as  opponents  in  the  cause,  and  prayed 
the  court  to  direct  the  faculty,  if  granted,  to 
issue  to  them  jointly  with  the  petitioners,  and  to 
declare  what  were  the  rights  of  the  respective 
parties  to  the  suit  with  respect  to  chuix^h  manage- 
ment. It  was  admitted  that  the  churchwardens 
elected  by  the  city  portion  of  the  parish  had  for 
a  long  series  of  years  had  the  sole  control  of  a 
certain  trust  fund  available  for  payment  of  the 
costs  of  the  proposed  alterations  : — Held,  that 
the  church wajdens  elected  by  each  portion  of 
the  parish  were  equally  officers  of  the  ordinary 
in  all  matters  relating  to  the  management  of 
the  parish  church,  and  that  a  faculty  must  issue 
to  the  petitioners  and  the  opponents  jointly.  St, 
SepuWire  {Vicar)  v.  St.  Sepulchre  {Church- 
icardens),  5  P.  D.  64. 


To   alter   Church— Opinion  of  Parish- 


ioners.] — Where  the  incumbent  and  church- 
wardens, with  the  approval  of  the  vestry,  apply 
for  a  faculty  for  alterations  in  their  parish 
church,  and  the  grant  or  refusal  of  the  faculty 
is  merely  a  matter  for  the  discretion  of  the 
ordinary,  the  faculty  ought  not  to  be  granted 
unless  it  is  proved  to  the  satisfaction  of  the 
ordinary  t^at  if  the  proposed  alterations  are 
carried  out,  the  church  will  be  thereby  rendered 
more  convenient,  more  fit  for  the  accommoda- 
tion of  the  parishioners  who  worship  there,  more 
suitable,  more  appropriate  or  more  adequate  to 
its  purposes,  or  that  there  exists  either  on  the 
part  of  the  parishioners  generally,  or  of  the 
parishioners  actually  attending  the  church,  a 
general  desire  in  favour  of  l£e  faculty  being 
granted.  Peek  v.  Trotoer,  7  P.  D.  21  ;  45  J.  P.  797. 


To  remoye  Thingi  introduced  without  a 


Faculty.] — The  ordinary  decided  that  it  was 
competent  for  a  churchwarden  to  promote  a  suit 
for  a  faculty  to  remove  things  introduced  into 
the  church  without  a  faculty  in  opposition  to  his 
co-churchwarden.  Amongst  the  things  for  the 
i-emoval  of  which  a  faculty  was  ordered  to  issue 
were  the  following  : — 1.  A  chancel-screen  with 
gates,  the  screen  made  of  oak,  about  thirteen 
feet  in  height,  with  close  panels  up  to  the  height 
of  2  ft.  6  in.  from  the  ground,  and  open  tracery 
above,  and  surmounted  with  a  cross  over  the 
centre  opening.  2.  Thi-ee  additional  steps,  on 
which  the  communion  table  was  raised  above 
the  floor  of  the  chancel.  3.  A  wooden  screen 
separating  the  south  transept  from  the  rest  of 
the  church.  Against  the  decree  of  the  ordinary, 
so  far  as  it  authorized  the  removal  of  the  things 
last  above  mentioned,  one  of  the  opponents  ap- 
pealed to  the  court,  and  by  leave  of  the  court 
and  consent  of  all  parties,  two  of  the  parish- 
ioncra  who  had  not  appeared  in  the  court  below 
were  allowed  to  intervene  in  the  appeal,  and 
prayed  that  a  confirmatory  faculty  authorizing 
the  retention  of  the  things  forming  the  subject- 
matter  of  the  appeal  might  issue. — The  court 
directed  that  a  confirmatory  faculty  should  issue 
to  the  interveners  authorizing  the  retention  in 
the  church  of  the  chancel-screen,  without  the 
gates  and  with  the  panels  in  decent  form,  but  in 
all  other  material  respects  confirmed  the  decree 
of  the  oi-dinary.    Bradford  v.  Fry,  4  P,  D,  93, 


For  Altering  or  Building  on  Part  of 

Churchyard.] — Under  special  circumstances  a 
faculty  may  be  granted  for  the  erection  of  a 
school  on  a  portion  of  a  parish  churchyard  closed 
for  burials  by  order  in  council.    Bettison,  In  re. 

4  L.  R.,  See.  294. 

On  an  application  for  a  faculty  to  sanction  the 
appropriation  of  a  portion  of  a  churchyard  which 
had  been  closed  for  burials  under  an  order  in 
council,  for  the  purpose  of  a  public  garden,  the 
court  authorized  tne  construction  of  footpaths 
in  such  portion  of  the  churchyard  for  the  con- 
venience of  the  parishioners,  and  the  erection  of 
gates  to  give  them  access  to  it.  St.  George^n- 
the-East  {Rector  and  Churchwardens),  In  re,  1 
P.  D.  311. 

No  judge  has  power  to  grant  a  faculty  to  con- 
vert a  part  of  a  churchyard  into  a  highway  requir- 
ing to  be  widened  for  the  public  benefit,  though 
consent  is  given  by  all  persons  interested.  St. 
John^s,  Walbrook  {Rector  and  Churchwardens) 
V.  Parishioners,  2  Rob.  Ec.  Rep.  515  ;  16  Jur.  645. 

No  judge  has  power  to  grant  a  faculty  to  sanc- 
tion the  use  of  consecrated  ground  for  secular 
purposes  ;  but,  as  a  vestry  room  is  employed  for 
ecclesiastical  as  well  as  secular  uses,  a  Acuity, 
after  some  hesitation,  was  granted  for  the  erec- 
tion of  a  vestry  room  on  consecrated  ground. 
Campbell  v.  Paddington  {Parishioners),  2  Rob. 
Ec.  Rep.  558  ;  16  Jur.  646. 

The  churchwardens  of  a  parish,  with  the  sanc- 
tion and  approval  of  the  vicar,  the  rural  dean  of 
the  district,  and  the  bishop  of  the  diocese,  but 
without  any  legal  authority,  permitted  a  portion 
of  the  churchyard  to  be  separated  from  the  re- 
mainder, and  to  be  taken  into  and  to  form  part 
of  a  public  road : — Held,  that  it  is  not  in  the 
power  of  any  ecclesiastical  court  whatever  to 
allow  any  portion  of  consecrated  ground  to  bo 
devoted  to  secular  uses,  or  to  grant  a  &culty  to 
confirm  such  an  appropriation.  Harper  v.  Forbes, 

5  Jur.,  N.  S.  275. 


Cathedral.] — Semble,  that  a  faculty  i.n 


not  necessary  for  an  alteration  in  the  fabric  of  a 
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cathedral  church.  Ph  tUpotfs  v.  Boyd,  6  L.  R.,  P.  C. 
435  ;  44  L.  J.,  Ecc.  44  ;  32  L.  T.  73  ;  23  W.  R.  491. 


Praotico — Prayer  itmok  ©at] — The  vicar 

and  one  of  the  charchwardens,  and  the  parish- 
loneiB  and  inhabitants  of  a  parish,  were  cited  in 
the  ConsistoTy  Court  of  Lichfield,  to  shew  cause 
why  a  faculty  should  not  be  granted  for  the  re- 
moval of  certain  additions  and  articles  alleged 
to  have  been  placed  in  the  church  without  a 
faculty.  An  appearance  was  entered  on  behalf 
of  the  vicar  and  the  churchwarden.  They  brought 
in  an  act  on  petition  which  concluded  with  a 
prayer  to  the  judge  to  direct  the  issue  of  a 
faculty  confirming  the  placing  of  the  additions 
and  articles  in  the  church.  The  judge  directed 
this  prayer  to  be  struck  out  of  the  act  on  peti- 
tion : — ^Held,  on  appeal,  that  the  prayer  ought 
not  to  have  been  struck  out,  and  that  the  vicar 
and  churdiwardens  were  entitled  to  pray  for 
a  confirmatory  faculty  without  the  issue  of  a 
fresh  citation.    Gardtur  v.  EUU,  4  L.  R.,  Ecc.  265« 

9.  Chubchyabds. 

Bemoring  Human  Semaini  from.] — In  a  suit 

Eromoted  by  one  parishioner  against  another  for 
aving  without  lawful  authority  caused  human 
bones  and  portions  of  the  soil  to  be  removed 
from  a  churdij'ard  to  a  field  belonging  to  the 
defendant,  the  court  decreed  that  he  had  offended 
against  the  laws  ecclesiastical,  and  issued  a  mo- 
nition to  him  to  replace  in  the  burial  ground 
before  a  certain  day,  the  bones  and  earth  so 
removed.  The  defendant  failed  to  comply  with 
the  order,  alleging  that  he  was  unable  to  do 
-80  by  reason  that  the  field  in  which  the  bones 
and  earth  had  been  placed  was  no  longer  in  his 
occupation  or  possession : — Held,  that  his  con- 
duct amounted  to  contempt  of  court,  and  that, 
unless  he  obeyed  the  monition  within  six  days, 
and  certified  that  he  had  done  so,  the  court  would 
pronounce  him  in  contempt,  and  signify  the  con- 
tempt to  the  Court  of  Chancery.  Adlam  v.  Colt- 
hurst,  2  L.  R.,  Ecc.  80 ;  36  L.  J.,  Ecc  14 ;  17 
L.  T.  226. 


why  he  should  not  pay  over  to  the  incumbent  and 
churchwardens  of  the  district  church  the  moneys 
he  had  received  at  the  offertory  in  his  chapel. 
Liddell  v.  Rainrford,  87  L.  J.,  Ecc.  83. 

An  unconsecrated  chapel  was  locally  situated 
within  the  district  of  a  chapel  of  ease,  with  a 
chapelry  district  annexed : — Held,  that  the  in- 
cumbent and  churchwardens  of  the  chapel  of 
ease,  notwithstanding  that  the  incumbent  had 
sole  and  exclusive  cure  of  souls  within  the 
chapelry  district,  were  not  entitled  to  claim  the 
sacramental  alms  collected  at  such  unconse- 
crated chapel.  Liddell  v.  Raintfordy  38  L.  J., 
Ecc.  15— Consist.  C.  London. 

Bight  of  Ck>ll6otio&,  in  whom.] — Upon  an  in- 
formation under  23  &  24  Vict.  c.  32,  s.  2,  for 
unlawfully  molesting  an  incumbent,  '*  then  being 
a  deigvman  in  holy  orders  celebrating  divine 
service  in  the  parish  church,  the  evidence  was 
that  the  incumbent,  whilst  engaged  in  collecting 
the  offertory  during  the  reading  of  the  offertory 
sentences  by  another  clergyman,  was  obstructed 
by  persons  who  claimed,  as  churchwardens,  the 
right  of  themselves  collecting.  The  magistrates 
decided  that  these  persons  had  not  been  guilty 
of  the  offence  charged,  inasmuch  as  the  incum- 
bent was  not  at  the  time  he  was  so  obstructed 
"ministering  or  celebrating  any  sacrament  or 
any  divine  service,  rite,  or  office  : " — Held,  that 
their  decision  was  right,  the  duty  of  collecting 
the  offertory  being  a  lay  duty  imposed  by  the 
rubric  upon  the  "deacons,  churchwardens,  or 
other  fit  person  "  (of  lower  degree)  "  appointed  for 
that  purpose."  Ct>pe  v.  Barbery  7  L.  R.,  C.  P.  393  ; 
41  L.  J.,  M.  C.  137  ;  26  L.  T.  891 ;  20  W.  R.  885. 


MINAL 


Criminal 
Law. 


Law  relatiiig  to.] — See  Obi- 


Altoring  and  Building  on.] — See  canes  ante, 
<»1.  705. 

10.  Alms  Collected  in. 

Bight  to.] — ^The  alms  collected,  whether  at  the 
offertory  or  during  divine  service,  in  a  pro- 
prietary chapel,  and  having  a  district  assigned 
to  it,  belong  as  of  right  to  the  rector  of  the 
parish  in  which  the  chapel  is  situate,  to  be  dis- 
posed of  as  he  and  the  churchwardens  shall  direct, 
and  that  notwithstanding  14  &  15  Vict,  c  72 
<Ir.).  Doicdall  v.  Hewitt,  10  L.  T.  823— Dublin 
Consist.  Court. 

The  court  declined  to  order  a  decree  or  a  cita- 
tion in  a  criminal  suit  to  issue  against  a  clergy- 
man officiating  in  a  chajpel  to  which  no  district 
was  assigned,  for  refusing  to  pay  over  to  the 
incumbent  and  church  wardens  of  the  church  of 
the  district  in  which  such  chapel  was  situated 
the  alms  collected  at  the  offertory  in  such  chapel, 
there  being  no  satisfactory  evidence  before  the 
court  that  the  district  had  become  a  separate 
parish.  It  ordered  a  citation  to  issue  in  a  civil 
suit^  calling  upon  the  clergyman  to  shew  cause 


11.  Easteb  Offebings. 

Upon  the  question  of  the  right  of  a  vicar  to 
Easter  offerings,  terriers  in  support  of  the  claim 
were  produced,  dating  from  1727  to  1825,  all  of 
which  contained  the  following: — Easter  offer- 
ings. Every  communicant,  2d, ;  every  cow,  2d,  ; 
every  plough,  2d, ;  every  foal,  1*. ;  every  hive  of 
bees,  Id, ;  every  house,  3^^.  : — Held,  first,  that 
the  terriers  were  evidence  of  a  custom  so  as  to 
exclude  the  common-law  right  to  Easter  offer- 
ings. Reg.  V.  Hall,  1  L.  R.,  Q.  B.  632  ;  36  L.  J., 
M.  C.  251  ;  12  Jur.,  N.  S.  892  ;  7  B.  &  S.  642. 

Held,  secondly,  that  the  custom  attached  im- 
mediately upon  the  building  and  occupation  of  a 
new  house,  and  was  not  confined  to  houses  in  exist- 
ence at  the  time  of  the  making  of  the  terrier.  lb. 
Held,  thirdly,  that  the  word  communicant 
must  be  held  to  apply  only  to  such  as  actually 
communed.    lb. 

Held,  fourthly,  that  the  word  communicant 
did  not  override  the  whole  terms  of  the  terrier, 
but  tliat  the  &ct  of  a  person  being  a  non-com- 
municant, and  as  such  exempt  individually  from 
the  charge,  did  not  exempt  him  from  payment  of 
the  other  items  enumerated  in  the  tenier.     lb. 

Upon  an  appeal  to  quarter  sessions,  under  the 
7  &  8  Will.  3,  c.  6,  8.  7,  against  an  order  of 
justices,  evidence  in  addition  to  that  adduced 
before  the  justices  may  be  given,    lb. 

An  Easter  offering  of  6^^/.  from  housekeepers 
was  claimed  by  custom,  and  summary  proceed- 
ings under  7  &  8  Will.  3,  c  6,  s.  1,  were  taken  to 
ecSorce  payment : — Held,  that  the  justices,  on 
the  attorney  for  the  party  summoned  stating 
before  them  that  the  custom  was  bond  fide  dis- 
puted (there  being  nothing  to  shew  that  it  was 
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not  so)  onght  to  have  forborne  to  give  any  jadg- 
ment  in  the  matter  ;  and  that  therefore  an  order 
made  by  them  afterwards  was  bad.  Beg,  v. 
Kifldy  16  L.  T.  203. 

12.  Rn^GiNG  Bells. 

Control  and  Ownerihip  o£] — The  control  of 
the  church  bells  belongs  to  the  incumbent,  bnt  to 
constitute  an  ecclesiastical  offence,  it  is  not 
sufficient  to  allege  that  the  ringing  complained 
of  took  place  without  his  consent ;  it  must  be 
against  his  wishes,  expressed  either  in  a  general 
or  particular  prohibition.     Daunt  v.  Orocker, 

2  L.  R.,  Eca  41 ;  37  L.  J.,  Ecc.  1. 

The  freehold  of  the  church  is  in  the  incumbent, 
and  the  lawful  custody  of  the  key  belongs  to 
him.  Unless  the  incumbent  of  the  church  con- 
sents the  parishioners  cannot,  except  on  the 
occasion  oi  divine  woiship,  procure  the  ringing 
of  the  church  bells.  Bedhead  v.  Wait,  6  L.  T. 
580  ;  A  P.,  Harrison  v.  JVv*m,6  Jur.,  N.  S.  1353. 

The  property  of  the  bell-ropes  of  a  parish 
church  18  vested  in  the  churchwardens.  Jacksim 
V.  Adams,  2  Scott,  599 ;  2  Bing.  N.  C.  402 ; 
1  Hodges.  339.  See  Harrucn  v.  Kownd,  2  H.  & 
W.  18 ;  6  N.  &  M.  422 ;  4  A.  &  E.  799. 

Interfering  with.J — In  an  action  for  placing 
lighted  brimstone  in  a  church  tower,  whereby 
the  plaintiff,  who,  with  others,  was  ringing  the 
bells,  was  annoyed  by  the  fumes,  the  defendant 
pleaded  the  general  issue,  and  that  the  plaintiff 
was  wrongfully  in  the  church  tower  making  a 
disturbance,  and  that  the  rector  requested  him 
to  depart,  and  that,  as  he  would  not,  the  de- 
fendant, by  the  command  of  the  rector,  placed 
and  lighted  the  brimstone,  to  cause  the  plaintiff 
to  depart : — Held,  that  to  support  the  special  plea 
evidence  must  be  given  of  tiie  request  to  depart, 
and  also  of  the  rector's  authority  to  the  defendant 
to  put  the  brimstone.  Evans  v.  Lisle,  7  C.  &  P.  662. 

Held,  also,  that,  to  entitle  the  plaintiff  to  a 
verdict,  on  the  general  issue,  the  ]uiy  must  be 
satisfied  that  the  plaintiff  sustained  some  sub- 
stantial damage  from  the  fumes  of  the  brim- 
stone.    Ih» 

I^jxmetioii  to  Bettrain.] — An  injunction  was 
granted  by  a  court  of  equity  after  a  trial  at 
law,  to  restrain  the  ringing  of  the  bells  of  a 
Roman  Catholic  church,  so  as  to  occasion  any 
nuisance,  disturbance  and  annoyance  to  the 
plaintiff,  who  resided  very  near  to  the  church. 
Soltau  V.  De  Held,  2  Sim.,  N.  S.  133  ;  21  L.  J., 
Ch.  163  ;  16  Jur.  820. 

13.  Keys  op  Chubch. 

Custody  of.] — The  lawful  custody  of  the  keys 
of  the  church  belongs  to  the  incumbent.  Bed- 
head  v.  Wait,  6  L.  T.  580. 

Aild  a  mandamus  lies  to  deliver  up  the  keys  of 
a  church.    Anon,,  2  Chit.  255. 

Churchwardens  have  a  right  of  access  to  the 
church  at  proper  times,  but  are  not  entitled  to 
the  custody  of  the  keys  of  the  church.  The 
rector  has  the  freehold  of  the  church,  and  the 
keys  are  his  property.    Bitchings  v.  Cordingley, 

3  L.  R.,  Ecc.  113  ;  19  L.  T.  26. 


XVI.  ECCLESIASTICAL  COMMISSIONERS. 
Chore h  Patronage  and  Appointments.]— By 


4  &  6  Anne,  c  xxii.,  a  rectory  was  united  and 
annexed  to  a  deanery,  and  the  dean  was  to  be- 
instituted  without  presentation  ;  by  3  &  4  Vict, 
c.  113,  s.  50,  all  the  estate  and  interest  of  any 
holder  of  any  deanery  in  any  lands,  tithes,  and 
other  hereditaments  or  endowments  whatsoever, 
annexed  or  belonging  to,  or  usually  held  or  en* 
joyed  with  such  deanery  (except  any  right  of 
patronage),  or  whereof  the  rents  and  profits  had 
been  usually  taken  and  enjoyed  by  the  holder  of 
such  deanery,  as  such  holder,  separately  and  in 
addition  to  his  share  of  the  corporate  revennes- 
of  the  chapter,  were  vested  in  the  Ecclesiastical 
Commissioners  ;  and  by  13  &  14  Vict.  c.  94,  s.  19, 
no  spiritual  person  appointed  to  a  deanery  of  & 
cathedral  may  accept,  to  take  and  hold  therewith,, 
any  benefice  unless  in  the  cathedral  city,  and 
not  exceeding  500/.  a  year  in  value.  The  rectory 
was  not  situated  in  a  cathedral  city,  and  the 
present  dean  was  appointed  after  these  statutes 
came  into  force : — ^Held,  that  looking  to  the 
intention  and  wording  of  the  whole  statute, 
3  &  4  Vict.  c.  113,  s.  50,  did  not  apply  to  the 
rectory,  as  the  effect  would  be  to  pass  to  the 
commissioners  the  whole  rectory,  involving  the 
patronage,  cure  of  souls,  and  temporalities,  and 
a  clear  intention  was  shewn  on  looking  to  the 
whole  statute,  not  to  pass  to  them  patronage  or 
anything  involving  the  cure  of  souls,  nor  to  inter^ 
fere  when  such  matters  were  involved,  without 
express  mention  and  proper  provisions  respecting 
them ;  that  13  &  14  Vict  c.  94,  s,  19,  also  did 
not  apply,  as  the  dean  had  no  option  as  to 
accepting  the  rectory ;  and  that  therefore  the 
statute  of  Anne  was  not  affected,  and  the  dean 
was  entitled  to  the  rectory.  Beg,  v.  Chamjmeys, 
6  L.  R.,  C.  P.  384  ;  40  L.  J.,  C.  P.  9.'i  ;  24  L.  T. 
181 ;  19  W.  R.  386. 

Capitular  Leases — Renewal.] — ^A  testator  gave 
to  trustees  the  great  tithes  to  which  he  was 
entitled  under  a  lease  from  a  dean  and  chapter 
upon  trust  to  renew  the  lease  from  time  to 
time  out  of  the  proceeds  of  the  tithes,  and  to- 
divide  the  surplus  annually  during  the  life  of 
his  wife  between  her  and  four  other  persoru^:,  and 
he  directed  that  after  her  death  the  tithes  should 
become  part  of  his  residuary  estate.  And  he 
gave  his  trustees  an  absolute  power  to  sell  the 
tithes  and  give  his  residuary  estate  to  his  six 
grandchildren.  After  the  testator's  death  the 
trustees  renewed  the  lease  for  twenty-one  years 
in  1866,  and  since  that  date  accumulated  out  of 
the  tithes  a  fund  for  further  renewals.  The 
reversion  became  vested  in  the  ecclesiastical 
commissioners,  who  refused  to  renew : — ^Held, 
that  the  lease  of  1866  should  be  sold,  and  the 
proceeds  of  the  sale,  together  with  the  fund 
accumulated  for  renewal,  be  invested,  and  that 
the  tenants  for  life  were  entitled  to  the  dividends 
only.  Maddy  v.  Hale,  3  Ch.  D.  327  ;  45  L.  J.^ 
Ch.  791  ;  36  L.  T.  134  ;  24  W.  R.  1006— C.  A. 

Commonable  Lands.] — ^The  51  Geo.  3,  c.  116.. 
does  not  empower  the  Ecclesiastical  Commis- 
sioners as  lords  of  the  manor  to  discharge  com- 
monable lands  from  common  or  customary  rights 
not  strictly  manorial, — as,  e.  g.,  the  right  of 
parishioners  to  their  village  green.  Forbes  v.  JSSf- 
clesiastical  Cmnmissio7ier»  for  Englan^^  15  L.  R., 
Eq.61;  42L.J.,Ch.97;  27L.T.511 ;  21  W.R.169. 

Glebe  Lands — Drainage  and  ImproYement 
Company.] — ^A  rent-charge  for  a  certain  period 
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of  time,  in  arrcar,  charged  by  an  order  made  by 
the  Inclosurc  Ckunmissioners  upon  the  inherit- 
ance of  glebe  lands  of  a  rectory,  under  the  pro- 
Tisions  of  the  General  Land  Drainage  and 
Improyement  Company's  Act  of  1849  (12  &  13 
Vict,  c  xci),  was,  under  the  proyisions  of  th« 
«ame  act,  ordered  to  be  raised  by  a  sale  of  the 
glebe  lands.  In  an  action  by  the  owners  of  a 
rent-charge,  in  arrear,  charged  on  glebe  lands, 
for  a  dedaration  that  they  were  entitled  under 
the  order  made  by  the  Incloeure  Commissioners 
to  a  chuge  on  the  lands  for  the  sums  due  and  to 
become  due  of  the  rent-charge,  and  asking  for  a 
sale  of  the  lands,  the  Ecclesiastical  Commissioners 
were  made  defendants: — ^Held,  on  demurrer, 
that  they  were  not  necessary  parties.  ScottUh 
WidoiCf'  I'nnd  V.  Crai^,  20  Ch.  D.  208  ;  61 
L.  J.,  Ch.  363  ;  30  W.  R.  463. 


of  Yottry  to  pvll  down  Portions  of 
Chuohot  nador  18  &  19  Viet.  o.  100,  s.  90.]— 

The  expressions  contained  in  18  &  19  Vict.  clOO, 
a.  90,  and  19  &  20  Vict.  c.  112,  s.  3,  do  not  exempt 
the  ecclesiastical  commissioners,  acting  under 
the  Church  Building  Acts,  from  the  provisions 
of  the  first-mentioned  act,  and  vestries  have, 
under  it,  authority  to  pull  down  such  portions 
cf  churches,  as  well  as  of  other  buildings,  as 
transgress  the  provisions  of  that  act.  Eccle^i- 
a^tfiral  OnnmuHoner9  for  England  v.  Clerkcft' 
weU  CVegtfy'),  3  De  G.,  F.  &  J.  688. 

Matnto  of  Liaitationi.] — ^An  allotment  under 
an  Inclosure  Act  (described  as  137  A)  was  made 
in  respect  of  premises  held  by  a  person  under 
lease  from  a  dean,  the  property  leased  being  that 
of  the  dean  in  right  of  his  deanery.  By  the  29th 
section  of  3  &  4  Will.  4,  c.  27,  a  dean  could  re- 
cover possession  of  such  land  within  the  term  of 
sixty  yeare  from  the  time  when  the  right  of  action 
first  accrued.  By  the  3  &  4  Vict.  c.  113,  deanery 
lands,  after  the  death  of  any  dean  then  in  pos- 
session, passed  to  the  Ecclesiastical  Commis- 
sioners ;  and  the  67th  section  of  that  statute  de- 
clared that  "the  Ecclesiastical  Commissioners 
shall  for  the  purpose  of  enforcing  payment  of  all 
profits  and  emoluments  to  be  paid  to  them,  and 
of  obtaining  possession  of  all  lands,  tithes,  or 
other  hereditaments  vested  in  or  accruing  to  them 
as  aforesiud,  and  of  recovering  the  rents  and 
profits  thereof,  have  and  enjoy  all  rights,  powers, 
and  remedies  at  law  and  in  equity  which  belonged, 
or  belong,  or  would  belong,  or  have  belonged  to 
the  holder  of  the  deanery,  &c.,  in  respect  of  which 
such  profits  and  emoluments,  &;c.,  respectively  are, 
by  or  under  the  provisions  of  this  act,  to  be  paid 
or  accrue  to  and  be  vested  in  the  said  commis- 
sioners." Renewals  of  the  original  leases  had 
been  made,  but  the  allotment  137  A  was  never 
referred  to  in  them.  It  had  been  in  1821  pur- 
chased from  the  representatives  of  the  original 
allottee,  the  title  of  the  dean  to  it  had  never  been 
asserted,  and  it  was,  in  that  way,  held  adversely 
to  him.  The  dean  died  in  1854,  and  the  commis- 
sioners then  came  into  jx^ssession  under  the 
statute  of  the  property  of  the  deanery.  In  1877 
the  commisstoners  brought  an  action  to  recover 
the  allotment : — Held  (dissentiente  Lord  Black- 
bum),  that  under  the  words  of  the  57th  section 
the  commissioners  had  the  same  time  within 
which  to  enforce  their  claim  to  the  property  that 
the  dean  would  have  had  under  the  29th  section 
of  3  &  4  Will.  4,  c.  27.  There  is  a  legal  con- 
tinuity between  the  rights,  powers,  and  remedies 


of  the  dean,  and  those  of  the  commissioners. 
His  right  of  action  was  transferred  to  them  by 
statute,  and  was  not  barred  by  the  mere  fact  of 
the  transfer.  Ecclesiastical  Cammissioners  for 
England  v.  Rowe,  5  App.  Cas.  736  ;  49  L.  J., 
Q.  B.  771  ;  43  L.  T.  363  ;  29  W.  R.  159  ;  45  J.  P. 
36— H.  L.  (B.). 

Per  Lord  Blackburn  : — There  are  no  words  in 
the  57th  section  of  3  &  4  Vict.  c.  113,  which,  as 
to  time,  render  the  29th  section  of  the  3^4 
Will.  4,  c  27,  applicable  to  the  commissioners, 
Ih, 

Held,  also,  that  the  right  of  action  to  recover 
the  land  accrued  at  the  surrender  of  the  lease 
current  when  the  allotment  was  made.    Ih, 

Power  to  Boll  Site  with  all  Easomonts.]— 
Under  the  statute  23  &  24  Vict.  c.  142,  and  an 
Order  in  Council,  an  ancient  church  in  the  city 
of  London  was  vested  in  the  Ecclesiastical  Com- 
missioners, upon  trust  to  pull  down  the  building, 
dispose  of  the  materials,  and  sell  the  site.  They 
pulled  down  ^the  church,  and  the  site  was  still 
vacant.  The  defendant  who  had  become  the 
owner  of  land,  formerly  part  of  the  glebe  of  the 
church,  on  which  some  low  buildings  had  stood, 
commenced  the  erection  of  buildings  which,  if 
completed,  would  have  materially  ol»tructed  the 
access  of  light  to  windows  occupying  the  same 
position  as  those  of  the  late  diurch : — Held, 
that  the  Ecclesiastical  Commissioners  had  power 
to  sell  the  site,  with  all  the  easements  which  had 
been  enjoyed  by  the  church,  so  that  if  the  church 
had  ancient  lights  the  purchaser  would  have  the 
benefit  of  them.  Ecclesiastioal  Commusianern 
for  England  v.  Kin<),  14  Ch.  D.  213  ;  49  L.  J..  Ch. 
529  ;  42  L.  T.  201  ;  28  W.  R.  644— C.  A. 


XVII.    CHURCHWARDENS. 
1.  Election  and  Appointment. 

Xandamus  to  oompol  Inhabitant*  to  Eleet.]--- 
The  court  will  grant  a  mandamus  to  the  inhabi- 
tants of  a  parish  liable  to  contribute  to  the 
church-rate,  to  meet  and  assemble  together,  with 
the  minister,  to  elect  church  wardens.  Re«  v. 
WiJT,  2  B.  &  Ad.  197. 

Custom.] — The  return  to  such  mandamus  stated 
an  immemorial  custom  in  the  parish  to  have  no 
churchwarden,  and  that  the  duties  appertainiug 
by  law  to  the  ofilce  of  churchwardens  had  been, 
from  time  out  of  mind,  discharged  by  the  over- 
seers of  the  poor : — ^Held,  that  inasmuch  as  over- 
seers had  not  existed  time  out  of  mind,  and 
as  there  were  necessary  duties  appertainiug  to 
churchwardens,  and  there  must  have  been  some 
persons  bound  by  law  to  discharge  those  duties, 
the  custom  set  out  in  the  return  was  bad.    Ih. 

A  custom  in  a  parish  was,  that  two  church- 
wardens should  be  chosen  annually  by  a  select 
vestry,  a  body  composed  of  the  clergyman  for 
the  time  being  and  of  those  who  had  been  elected 
to  the  office  of  churchwarden,  or  had  served  such 
office,  or  had  paid  a  fine  for  not  doing  so.  By  the 
records  of  the  ])arish  it  appeared,  that  from  their 
commencement  in  1648  to  1734  (with  the  excep- 
tion of  an  interval  after  the  great  fire  of  London 
in  1666),  one  fresh  churchwarden  was  chosen  an- 
nually firom  the  parishioners  at  large,  who  was 
elected  to  the  office  of  junior  churchwarden  for 
,  one  year,  and  who  was  elected  to  the  office  of 
1  senior  churchwarden  for  the  next.    From  1734  to 
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1775  there  were  no  records,  but  from  1775  to  1824 
the  same  course  was  pursued,  except  in  four  in- 
stances ;  and  shortly  after  the  great  fire  of  London 
in  1666,  two  persons  acted  as  junior  and  senior 
churchwardens  respectively,  for  the  space  of  five 
years  : — Held,  that  it  was  part  of  the  custom  by 
which  the  number  of  the  select  vestry  was  regu- 
lated, that  a  new  person  should  be  elected  every 
year  to  the  office  of  junior  churchwarden,  who 
should  serve  the  office,  and  the  following  year 
should  succeed  to  the  office  of  senior  church- 
warden. 6?ibbs  V.  Flight,  3  C.  B.  581  ;  16  L.  J., 
C.  P.  73  ;  11  Jur.  19. 

A  parish  consisted  of  six  townships  ;  in  five  of 
them  the  parishioners  in  each  townsnip  had  been 
in  the  habit  of  selecting  two  persons,  one  of 
whom  was  appointed  churchwarden  by  the 
rector,  and  in  the  sixth  township,  the  out- 
going churchwardens  nominated  two,  of  whom 
the  rector  appointed  one.  In  1848,  by  order  in 
council  under  3  &  4  Vict.  c.  118,  one  of  the  town- 
ships was  constituted  a  separate  parish : — Held, 
that  the  custom  was  a  good  custom,  and  that  the 
separation  of  one  township  did  not  affect  it  in 
the  remaining  five.  Bre-mner  v.  //«//,  1  L.  R., 
C.  P.  748  ;  36  L.  J.,  C.  P.  748 ;  12  Jur.,  N.  S. 
648  ;  16  L.  T.  352  ;  14  W.  R.  964. 

By  1  Jac.  2,  c.  22  (1685),  the  parish  of  St 
James,  Westminster,  was  ci-eated  by  dividing  a 
district  from  the  parish  of  St.  Martin ;  and  it 
was  enacted,  that  the  inhabitants  of  St.  James's 
*^  shall  be  from  time  to  time  subject  to  the  laws 
and  statutes  now  in  force,  or  hereafter  to  be 
made  for  the  choice  of  churchwardens,  and  such 
other  like  parish  officers,  and  other  parochial 
duties  within  the  parish  in  like  manner  as  the 
inhabitants  of  the  parish  of  St.  Martin's  are  or 
might  be  subject  and  liable  unto.''  St  Martin's 
had  been  governed  by  a  select  vestry,  and  pro- 
vision was  made  for  continuing  such  a  vestry  in 
St.  James's.  Before  1685,  the  practice  in  Stl 
Martin's  on  the  election  of  the  two  churchwar- 
dens had  been,  that  the  vestry  chose  them  by 
scoring  certain  prepared  lists  (the  greatest  num- 
ber of  scores  carrying  the  election) ;  but,  by 
usage,  the  junior  churchwarden  of  the  preceding 
year  was  re-elected  of  course.  It  did  not  appear 
how  or  when  this  practice  originated.  The 
power  of  the  select  vestry  to  choose  the  church- 
wardens was  often  disputed  in  St.  Martin's  after 
1685  ;  and  for  the  last  two  years  the  elections 
by  them  were  discontinued,  and  the  officers 
chosen  according  to  68  Geo.  3,  c  69.  No  altera- 
tion was  made  in  St.  James's  : — Held,  that  the 
mode  of  election,  practised  in  1685,  was  one  of 
the  laws  then  in  force,  by  which,  under  1  Jac.  2, 
c.  22,  the  parish  of  St.  James's  was  to  be 
governed;  and  that  the  abandonment  of  the 
custom  by  St.  Martin's  did  not  oblige  St.  James's 
to  discontinue  it  also.  Rex  v.  St,  Jam^s'^, 
Weftminater  (^Chvrrhtvard^ni),  5  A.  &  E.  391  ; 
2  H.  &  W.  253. 


this  was  no  evidence  of  a  custom  to  exclude  the 
granting  of  a  poll .  when  properly  demanded. 
Campbell  v.  Maundy  5  A.  &  E.  865  ;  1  N.  &  P» 
568  ;  2  H.  &  W.  457. 

Eleetion  of  Ponon  claiming  Ezemption — Con* 
flrmation  of  Appointment.] — The  election  by 
parishioners  of  a  churchwai^cn,  who  claims  ex- 
emption from  the  office,  cannot  be  revived  and 
confirmed  by  a  vestry  meeting  after  the  election 
of  another  person,  and  that  other's  resignation  on 
condition  that  the  former  would  accept  the 
office,  although  neither  of  them  has  been  ad- 
mitted by  the  archdeacon.  Jteg.  v.  Freeman,  J  8 
L.  T.  88. 

At  the  trial  of  an  issue  raised  upon  the  return 
to  a  mandamus,  which  directed  an  archdeacon  to 
admit  the  prosecutor  as  churchwarden  of  a  parish, 
it  was  proved  that  the  prosecutor  was  duly 
elected  by  the  parishioners  on  Easter  Monday, 
that,  being  a  justice  of  the  peace,  he  claimed 
exemption,  and  refused  the  office,  that  another 
person  was  duly  elected  in  his  stead,  that  subse- 
quently, the  latter  resigned  his  office  on  condition 
that  the  former  would  accept  it,  that  a  vestry 
meeting  confirmed  the  previous  nomination  and 
appointment,  and  that  the  prosecutor  withdrew 
his  claim  for  exemption,  and  accepted  the  office^ 
but  neither  of  them  was  admitted  by  the  arch- 
deacon : — Held,  that  this  confirmation  of  the 
appointment  was  a  fresh  conditional  election  at 
a  time  when  the  office  was  filled,  and  that  the 
prosecutor  was  not  duly  elected  churchwarden* 
lb. 


Evidenco  of  CnstonL]~The  58  Geo.  3,  c.  69, 
giving  a  plurality  of  votes  to  rate-payers,  accord- 
ing to  their  rating,  exempts  from  its  provisions 
any  vestry  holden  by  virtue  of  any  special  act, 
or  of  any  usage  or  custom.  A  local  act  for  Pad- 
dington  enacted  that  the  election  of  church- 
wardens should  be  conducted,  from  year  to  year, 
in  such  manner  as  had  been  usual  in  the  same 
parish.  It  was  proved  that  the  mode  of  electing 
churchwardens  had  been  by  a  show  of  hands,  no 
poll  ever  having  been  demanded  : — Held,  that 


Where  Perpetnal  Curate.] — ^A  perpetual  curate 
is  the  minister  of  a  parish  within  the  general 
custom,  by  which  (in  conformity  with  canon  89) 
the  churchwardens  are  chosen  by  the  joint  con- 
sent of  the  minister  and  parishioners,  and  if  they 
cannot  agree,  the  minister  chooses  one  and  the 
parishioners  the  other.  litg,  v.  Allen,  8  L.  R., 
Q.  B.  69  ;  42  L.  J.,  Q.  B.  37  ;  27  L.  T.  707  ;  21 
W.  R.  190. 

And  a  perpetual  curate  has,  therefore,  a  right 
to  take  part  in  the  election  of  churchwardens,  in 
the  absence  of  proof  of  any  other  custom.    lb. 

To  a  mandamus  directing  the  minister  and 
churchwardens  to  call  a  vestry  for  the  purpose  of 
electing  a  churchwarden  by  the  parishionere,  in 
conformity  with  this  custom,  the  churohwaidena 
returned  that  a  vestry  was  duly  held  and  the 
minister  did  not  proix>se  a  person,  nor  endeavour 
to  obtain  the  consent  of  the  parishioners  to  his 
election,  and,  therefore,  the  parishioners  elected 
two  churchwardens.  To  this  the  prosecutor 
pleaded,  that  the  parishioners  had  before  and 
still  denied  the  right  of  the  minister  to  choose 
churchwardens  jointly  with  the  parishioners; 
wherefore  the  minister,  as  he  lawfully  mi^t, 
nominated  his  churchwardens  without  attempt- 
ing to  get  the  parishioners'  consent : — Held,  that 
the  plea  was  good.    lb. 

The  churchwardens  also  returned  to  the  writ 
(which  was  tested  some  time  before  their  year  of 
office  expired)  that  they  were,  at  the  date  of  the 
return,  out  of  office  : — Held,  that  the  prosecutor 
was,  notwithstanding,  entitled  to  judgment.  lb. 

On  Formation  of  New  Pariahes.]— The  parish 
of  D.  consisted  of  four  townships,  D.,  W.,  B., 
and  M.  The  parish  church  was  in  D.,  and 
churchwardens  were  appointed  at  D.  in  the  usual 
manner,  who  acted  for  the  whole  pariah  except 
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M.,  where  there  was  a  chapel,  and  a  special  cus- 
tom that  the  parishioners  should  elect  two 
churchwardens  to  act  for  the  hamlet  of  M.  A 
private  act  was  passed  to  divide  the  parish  into 
three,  D.  &  W.  to  be  one  parish,  B.  another,  and 
M.  a  third.  The  act  contained  a  provision  that 
after  the  contemplated  division  had  taken  effect, 
two  persons  should  be  chosen  churchwardens  for 
each  of  the  new  parishes,  ^^  in  the  same  manner 
aa  churchwardens  are  now  chosen  and  appointed 
for  the  parish  of  D."  : — ^Held,  that  the  object  of 
the  act  being  to  create  three  entirely  new 
parishes  for  ecclesiastical  purposes,  formed  upon 
the  model  of  the  mother  parish  of  D.,  the  pre- 
vious right  of  the  parishioners  of  M.  to  elect 
Ijoth  churchwardens  was  taken  away.  Green  v. 
Jieg,,  1  App.  Cas.  513  ;  35  L.  T.  495. 

A  district  which,  by  order  in  council,  under 
r>9  Geo.  3,  c.  134,  s.  16,  is  assigned  to  a  chapel  in 
a  parish,  becomes  a  separate  parish  for  all  eccle- 
'Hiastical  purposes,  but  continues  a  part  of  the 
l>arish  for  other  parochial  purposes,  and  there- 
fore the  inhabitants  of  the  district  are  entitled  to 
vote  in  the  election  of  churchwardens  for  the 
]>arish.  JReff.  v.  Stevem,  3  B.  &  S.  333  ;  32  L.  J., 
Q.  B.  90, 

So  the  ratepayers  of  a  district  parish  esta- 
blished under  68  Geo.  3,  c.  45,  6  &  7  Vict.  c.  37, 
and  19  &  20  Vict.  c.  104.  have  a  right  to  vote  at 
€ilections  of  churchwardens  for  the  original  or 
mother  parish.  Reg,  v.  Exeter  (^Arehdeacon)^  11 
W.  R.  262. 

Sight  of  naming.] — A  prohibition  lies  for  try- 
ing the  right  of  naming  a  churchwarden  in  the 
court  Christian.  Williams  v.  VauffhaUy  1  W. 
Bl.  28. 

SeiiuuidiBg  a  Poll.] — ^The  right  to  demand  a 
l>oll  is  by  law  incidental  to  the  election  of  a 
parish  officer  by  show  of  hands,  where  there  is 
no  special  custom  to  exclude  it.  lb,  Campbell 
V.  Afawnd,  6  A.  &  B.  865  ;  1  N.  &  P.  558  ;  2  H. 
&  W.  457. 

A  poll,  at  an  election,  need  not  be  demanded 
until  after  the  decision  of  the  chairman  upon  a 
show  of  hands.    lb. 

Where  a  poll  has  been  demanded  to  be  held 
according  to  a  particular  mode,  and  has  been 
held  accordingly,  without  any  objection  being 
made,  any  irregularity  in  the  mode  demanded  is 
waived.    lb. 

A  candidate  for  the  office  of  churchwarden 
having  been  named,  a  show  of  hands  was  de- 
manded, and  refused  by  the  rector,  on  the  ground 
that  the  election  was  to  be  decided  by  a  majority 
of  rotes.  The  polling  books  remained  open,  and 
then  the  rector  ordered  the  poll  to  be  closed, 
contrary  to  general  expectation,  and  declared 
the  candidate  elected.  A  mandamus  issued,  com- 
manding the  rector  and  churchwarden  to  elect  a 
churchwarden.  Bex  v.  Birmingham  (^BectoVf 
.Vr.)t  7  A.  &  B.  254  ;  1  Jur.  754. 

At  an  election  of  churchwardens  in  open  vestry 
a  poll  of  the  parishioners  was  demanded,  under 
Sturges  Boume>  Act,  58  Geo.  3,  c.  69  z^-Held, 
that  this  was  a  legal  demand,  and  meant  a  poll 
of  such  parishioners  as  were  entitled  to  vote,  and 
not  of  all  the  parishioners.  Bea.  v.  St.  Mary's, 
Lambeth  {Churchwarden*)^  3  if .  &  P.  416  ;  8  A. 
A:  B.  356  ;  1  W.,  W.  &  H.  398 ;  2  Jur.  566. 

Every  rated  inhabitant,  whether  previously 
present  at  the  vestry  or  not,  has  a  right  to  come 
in  and  vote  ;  and  the  closing  of  the  vestry  doors 


during  the   poll,  so  as   to  exclude   rotcrs,  is 
illegal,    lb. 

Upon  the  poll  being  demanded,  it  was  resolved 
that  it  should  be  confined  to  the  persons  who 
were  present  at  the  show  of  hands  which  had 
already  been  made,  and  not  to  be  extended  to  the 
other  parishioners  who  were  entitled  to  vote  : — 
Held,  that  this,  though  illegal,  could  only  render 
the  election  void  in  case  persons  entitled  to  vote 
were  prevented  from  voting  ;  and  that  not  being 
shewn,  the  election  with  locked  doors  was  a  valid 
election.    lb. 


Cloiing  of  PoU.]— On  the  Friday  after 


Easter  a  vestry  meeting  of  a  parish,  of  which 
meeting  notice  had  been  posted  on  the  church 
door  on  Easter  Sunday,  waa held  for  the  election 
of  churchwardens.  The  rector  nominated  one 
churchwarden,  and  there  were  two  candidates 
for  the  office  of  parishioners'  churchwarden,  one 
being  the  existing  churchwarden,  and  the  other  a 
can(Sdate  put  forward  by  a  party  dissatisfied 
with  the  aaministration  of  the  parish  charities. 
The  shew  of  hands  was  in  favour  of  the  last- 
named  candidate.  The  poll  was  closed  by  the 
rector  at  five  o'clock  on  the  day  of  the  election, 
when  there  appeared  a  majority  of  votes  for  the 
existing  churchwarden.  The  validity  of  the 
election  was  questioned  by  a  rule,  made  on  the 
5th  July,  for  a  mandamus  to  the  rector  and 
churchwardens  to  hold  a  new  election.  The 
court  discharged  the  rule  on  the  grounds  that  the 
closing  of  the  poll  was  a  matter  in  the  discretion 
of  the  rector,  which  had  not  been  shewn  to  be 
unreasonably  exercised ;  that  it  had  not  been 
shewn  that,  had  the  poll  been  kept  open,  the  re- 
sult of  the  election  would  have  been  different ; 
and  that  there  had  been  too  great  delay  in  ques- 
tioning the  election.  Beg.  v.  Ilandborovgh 
(^Churchwardens'),  37  L.  T.  400. 

The  chairman  of  a  vestry  meeting,  held  for  the 
purpose  of  taking  a  poll  for  the  election  of  a 
churchwarden,  hi^  no  power  to  close  the  poll  on 
account  of  disturbance.  Beg.  v.  Graham,  9  W. 
R.738. 

The  validity  of  a  resolution  of  a  vestry  to  close 
the  poll  for  the  election  of  churchwardens  at  a 
particular  hour,  is  a  fit  question  to  be  tried  upon 
a  mandamus.  Bex  v.  Winchester  (^Bishop)^  7 
East,  573. 

A^joiLmment  of  Meeting.] — Where  a  meeting 
for  the  election  of  churchwardens  takes  place  in 
the  parish  church,  in  pursuance  of  a  notice  that 
such  meeting  would  be  held  at  the  parish  church, 
and  that  in  case  a  poll  should  be  demanded,  the 
meeting  would  be  immediately  adjourned  to  the 
town-hall,  the  chairman  may,  upon  a  poll  being 
demanded,  adjourn  the  meeting  to  the  town-hall, 
although  a  majority  of  the  voters  present  object 
to  such  adjournment.  Bex  v.  Cliester  QArch- 
deacm),  3  N.  &  M.  413. 

Validity  of  Election.]— On  the  6th  of  April, 
notice  was  posted  on  the  church  door  for  a  vestry 
meeting  to  appoint  churchwardens  on  the  10th 
of  April,  which  was  Easter  Tuesday.  On  that 
day  A.  and  B.  were  elected  churchwardens. 
Doubts  having  arisen  as  to  the  sufficiency  of  the 
notice,  it  not  having  been  published  in  church  on 
the  Sunday,  another  notice  was  duly  given  and 
read*  during  senice  on  the  following  Sunday 
that  a  vestry  meeting  would  be  held  to  elect 
churchwardens  on   the  ensuing   Thursday,  on 
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which  day  A.  and  B.  were  again  elected  : — Held, 
that  A.  and  B.  were  daly  elected  churchwardens, 
as  one  or  the  other  of  the  two  elections  was 
valid.  St.  Faith (^Churckwardefu)t  In  rcj  25  L. 
J.,  Q.  B.  168  ;  2  Jar.,  N.  S.  212. 

Where,  by  a  custom  in  a  parish,  the  rector  no- 
minates one  churchwarden,  and  the  parishioners 
the  other,  and  the  rector  nominated  as  church- 
warden a  person  who  was  not  resident,  nor  the 
occupier  of  any  house  or  land  in  the  parish,  and 
the  person  so  appointed  was  afterwards  sworn 
into  office ;  and  it  was  desired  to  question  the 
validity  of  the  appointment,  on  the  ground  that 
the  person  appointed  was  not  legally  qualified  : 
— Held,  that  an  application  for  a  mandamus  to 
the  rector  to  nominate  a  churchwarden  was  a 
proper  course  for  that  purpose,  and  the  court 
made  absolute  a  rule  for  such  a  mandamus. 
Barlaw,  In  re,  30  L.  J.,  Q.  B.  271 ;  5  L.  T., 
289. 

Pretumption  that  Eleetion  was  LawfkiL  ] — Proof 
that  a  party  holds  the  office  of  churchwarden  is 
prim4  facie  evidence  of  his  having  been  lawfully 
appointed,  even  'Vf  herc  the  question  turns  on  his 
title  to  the  possession  of  land  in  his  capacity 
of  churchwarden.  OantHl  v.  Utting,  9  Jur. 
1081. 

Improper  Bejection  of  Votes.]— Where,  apon  an 
election  of  a  churchwaixicn,  the  chairman  of  the 
vestry  meeting  had  rejected  votes  which  were 
allied  to  be  admissible,  but  it  did  not  appear 
that  the  rejection  had  caused  any  difference  in 
the  result,  the  court  refused  to  grant  a  man- 
damus ordering  a  fresh  election,  though  the  per- 
sons whose  votes  had  been  rejected  were  parties 
to  the  application.  Matoby  or  Joyce ^  Ex  parte, 
3  E1.&BL718;  23  L.  J.,  M.  C.153  ;  18  Jur.  906: 
S.  P.,  Reg,  V.  Goole,  4  L.  T.  322. 


In  the  Xetropolii.]— By  18  &  19  Vict.  c. 


120,  s.  16,  no  person  shall  be  entitled  to  vote  in 
any  election  of  vestrymen  unless  he  has  p^id  all 
parochial  rates  due  from  him  at  the  time  of  so 
voting.  A  declaration  alleged  that  the  defendant, 
knowing  that  plaintiff  was  a  parishioner  entitled 
to  vote,  fraudulently  and  maliciously  prevented 
him  firom  exercising  his  franchise.  Flea  shewed 
a  rate  good  on  the  face  of  it,  and  alleged  that 
when  the  plaintiff  offered  to  vote  the  same  was 
due  from  him,  by  reason  whereof  .he  was  not  en- 
titled to  vote.  Replication,  that  the  rate  was 
for  defraying  expenses  for  which  a  rate  could 
not  legally  be  made,  so  that  the  rale  was  illegal 
and  void.  Rejoinder,  that  the  rate  was  valid  on 
the  face  thereof,  and  had  not  been  adjudged 
illegal,  nor  had  the  validity  of  it  been  questioned 
in  any  ecclesiastical  court : — Held,  that  a  parish- 
ioner at  the  election  of  vestrymen,  when  his  vote 
was  challenged  for  non-payment  of  a  church  rate, 
might  shew  that  the  rate  was  not  due  from  him, 
being  illegal  and  void  ;  and  therefore  the  replica- 
tion was  good,  and  the  rejoinder  bad.  Tozer  v. 
Chad,  7  El.  &  Bl.  377 ;  26  L.  J.,  Q.  B.  151  ;  3 
Jur.  N.  S.  774— Ex.  Ch. 

An  action  does  not  lie  against  a  churchwarden 
presiding  (under  18  &  19  Vict.  c.  120),  at  the  elec- 
tion of  vestrymen  and  auditors,  for  refusing  the 
vote  of  a  party  entitled  to  vote  for  vestrymen  and 
auditors,  or  for  refusing  to  allow  as  a  candidate 
a  party  entitled  to  be  candidate,  unless  malice 
is  alleged  and  proved.    Jb, 


2.  Legal  Position  of. 

Oenerally.] — ^A  ledge  or  a  super-altar  was 
placed  on  the  communion  table  in  a  church  by 
the  Incumbent  without  obtaining  the  formal  or 
informal  consent  of  the  prdinary.  Nearly  t^'u 
years  afterwards,  the  churdiwaidens  were  directal 
by  a  resolution  of  the  vestry  to  remove  it.  One 
of  the  churchwardens  thereupon  had  the  lock  of 
the  church  door  picked,  and  violently  removed 
the  super-altar.  The  incumbent  refused  to  give 
up  the  custody  of  the  keys  of  the  church,  but 
offered  access  to  the  churchwarden  at  reasonable 
times.  The  incumbent  having  instituted<criminal 
proceedings  against  the  churchwarden  : — Held, 
that  the  vestry  had  no  power  to  authorize  the 
churchwardens  to  do  these  acts  ;  that  the  church- 
wardens are  the  officers  of  the  ordinary  and  the 
parish,  and  their  authority  even  in  matt'Crs  meet 
within  their  special  cognizance  must  be  exer- 
cised under  the  control  of  the  ordinary,  and  with- 
out reference  to  extreme  and  -exceptional  casc^. 
RitchingSY,  Cordingley,  3  L,  R.,  Ecc.  113;  19 
L.  T.  26. 

Held,  also,  that  even  had  the  proceedings  been 
otherwise  legal,  one  churchwarden  could  not  have 
so  acted  without  the  concurrence  of  the  other, 
and  the  court  admonished  the  defendant  to  ab- 
stain from  such  conduct  in  future,  and  con- 
demned him  in  certain  costs.     lb. 

Abatement  of  Aetion.] — ^The  object  of  the 
Public  Worship  R^ulation  Act,  1874  (37  &  38 
Vict.  c.  85),  is  to  give  an  easy  mode  of  compelling 
obedience  to  the  law  :  but  proceedings  mider  that 
act  are  not  to  be  deemed  to  be  a  criminal  suit 
within  the  meaning  of  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86).  No  power  is  given  to  the 
court  by  the  Public  Worship  Regulation  Act, 
1874,  to  substitute  succeeding  churchwardens  for 
a  churchwarden  who  has  instituted  a  suit  under 
s.  8  of  the  act  for  acts  committed  during  the 
time  that  he  was  churchwarden,  but  has  ceased 
to  be  80  before  the  termination  of  the  suit,  and  in 
such  a  case  the  succeeding  churchwardens  have 
no  interest  in  the  matter  which  entitles  them  to 
intervene  in  the  suit.  Harris  v.  PerklHH,  7  P.  D. 
161 ;  61  L.  J.,  P.  C.  83  ;  47  L.  T.  69 ;  47  J.  V. 
100 — P.  C.  Affirming  S,  C,  sub  nom.  PerkiM  v. 
Bnraght,  7  P.  D.  31. 

Demiae  of  Lands  by.]— Churchwardens  and 
overseers  are  not,  by  59  Geo.  3,  c.  12,  s.  17. 
made  a  complete  body  corporate,  but  are  only 
empowered  to  accept,  take  and  hold  in  the 
nature  of  a  body  corporate  ;  and  therefore  it  is 
not  necessary  that  the  acceptance  of  a  demise  of 
lands  by  them  should  be  by  an  instrument  under 
a  common  seal,  iyatith  v.  Adkin^,  8  M.  &  W.  236. 

^ectment  by.] — But  in  .  an  ejectment  by 
churchwardens  and  overseers,  under  59  Geo.  3. 
c.  12,  8.  17,  to  recover  lands  belonging  to  the 
parish,  proof  that  they  have  act^  in  that 
capacity  is  sufficient,  without  proof  of  their 
actual  appointment  Dae  d.  Bowley  v.  Barne*, 
8  Q.  B.  1037  ;  16  L.  J.,  Q.  B.  293. 

Both  ChurohwardexLS  to  be  joined  as  Plaintiib.] 

Where  there  is  more  than  one  churchwarden,  one 
churchwarden  cannot  maintain  a  suit  in  his  own 
name  alone  without  that  of  his  co-churchwarden. 
IVy  V.  Treasure,  2  Moore,  P.  C.  C,  N.  a  539  ; 
11  Jur.,  N.  «.  205  ;  11  L.  T.  753 ;  13  W.  R.  476. 
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Semble,  that  if  one  churchwarden  perversely 
And  vexatiously  refuses  to  allow  his  name  to  be 
joined  as  a  co-plaintiff,  means  may  be  taken  to 
piocnre  his  removal.    lb. 

An  a  Corporate  Body.] — Churchwardens  are 
■a  corporation  for  the  purpose  of  the  custody  of 
the  ornaments  of  the  church.  Liddell  v.  Bedl, 
14  Moore,  P.  C.  C.  1  ;  8  W.  R.  669. 

A  monition  to  carry  into  execution  a  judgment 
of  the  judicial  committee  was  issued  against  P. 
and  £.,  the  church  or  chapclwardens  of  St.  B., 
to  remove  certain  ornaments  and  do  other  acts  in 
the  chapel  of  St.  B.  as  therein  directed.  At  the 
time  the  monition  was  served  on  P.  and  E.,  they 
had  ceased  to  be  chapelwardens. .  Upon  motion 
by  the  original  promovent,  a  new  monition  was 
•directed  to  be  issued,  addressed  to  and  monishing 
ih&  chureh  or  chapelwardens  for  the  time  being 
o(  St.  B.,  by  their  official  designation  only,  to  do 
the  acts  directed  by  the  former  monition.    Jh, 

Ceasiiig  to  Boddo  in  Parish. ]—Semble,  that  a 
^churchwarden,  who,  during  the  continuance  of 
his  office,  ceases  to  reside  in  the  parish,  does  not 
ipso  facto  cease  to  be  churchwarden,  although  it 
is  a  good  ground  for  appointing  another  in  his 
place.     Ganvlll  v.  Utting,  9  Jur.  1081. 

^  Usurping  Office  of.] — A  quo  warranto  does  not 
lie  for  usurping  the  office  of  churchwarden. 
Barlow,  In  re,  30  L.  J.,  Q.  B.  271  ;  6  L.  T.  289. 

In  Action  against  Vestry  Clerk  for  Misapplying 

Bate.] — The  vestiy  clerk  of  a  parish  upon  his 
appointment  to  the  office  was  told  that  it  would 
be  part  of  his  duty  to  collect  the  church-rate  and 
|xx>r-rate,  and  to  apply  them  as  his  predecessor 
had  done.  In  pursuance  of  these  instructions, 
and  in  accordance  with  a  practice  which  had  pre- 
vailed in  the  parish  for  fifty  or  sixty  years,  the 
vestry  clerk  applied  a  portion  of  the  money 
arising  from  a  church-rate  made  in  the  plaintiff's 
jear  of  office  as  churchwarden  to  the  payment  of 
parochial  charges  not  legally  payable  out  of  the 
church-rate : — Held,  that  inasmuch  as  one  of  the 
churchwardens  was  aware  of  the  manner  in  which 
the  money  was  about  to  be  disposed  of,  he  having 
previously  filled  the  office  of  overseer,  and  also  of 
auditor  of  the  parish  accounts,  and  did  not  object, 
the  two  were  precluded  from  suing  the  vestry 
clerk  for  this  misapplication  of  the  rate.  Cooper 
V.  Law,  6  C.  B.,  N.  S.  502  ;  28  L.  J.,  C.  P.  282  ; 
5  Jur.,  N.  S.  1263. 

Held,  also,  that  (one  of  the  plaintiffs  being  a 
vestryman)  the  parish  books  were  admissible  to 
shew  the  usage  of  the  parish  as  to  the  appropria- 
tion of  the  rates.    Ih, 

Aetion  brought  against  Chnrohwarden.]— 
Where  an  ecclesiastical  offence  is  alleged  against 
a  parishioner  who  is  also  churchwu^en,  it  is 
not  necessaTy  to  make  his  co-churchwarden  a 
co-defendant,  although,  from  the  tenor  of  the 
charge,  it  appears  that  the  all^^  offence  was 
committed  in  his  official  capacity.  Adlam  v. 
Colthurst,  15L.T.  635. 

3.  SWEABIKQ  IN. 

Duties  eommenced  by.] — ^A  churchwarden  re- 
mains in  office,  and  is  liable  for  the  non-perform- 
ance of  its  duties  until  his  successor  has  made 


and  subscribed  the  declaration  required  under 
5  &  6  Will.  4,  c.  62,  s.  9.  Bray  v.  Samer,  2  B.  & 
S.  374  ;  .HI  L.  J.,  M.  C.  135  ;  8  Jur.,  N.  S.  716 ;  6 
L.  T.  49  ;  10  W.  R.  354  :  S.  P.,  Brcmn^  v.  Hull, 
1  L.  R.,  C.  P.  748  ;  35  L.  J.,  C.  P.  748. 

Duty  of  Ordinary.] — The  court  will  grant  a 
mandamus  by  rule  absolute  in  the  first  instance, 
to  compel  the  official  to  administer  the  declara- 
tion to  a  party  claiming  to  have  been  elected  as 
chapelwarden  of  a  chapel  (under  a  local  act, 
conferring  upon  the  officer  elected  the  power  of 
a  churchwarden  for  the  purposes  of  the  chapel), 
though  other  parties  claim  to  have  been  elected. 
Duffield,  Ex  j^arte,  6  N.  &  M.  866  ;  3  A.  &  E. 
617. 

Where  two  sets  of  persons  have  each  a  colour- 
able title  to  the  office  of  churchwarden,  both 
ought  to  be  sworn  in.  The  ordinary  is  bound  to 
swear  in  churchwardens  elect  immediately  upon 
their  applying  to  be  sworn  in,  notwithstanding 
a  usage  not  to  swear  in  until  the  first  visitation 
after  Easter.    Bex  v.  Middlesex  (^Archdeacon), 

3  A.  &  E.  615  ;  5  N.  &  M.  494. 

Sefosal  to  Swear  in — ^Practice.]— A  rule  for  a 
mandamus  commanding  the  ecclesiastical  autho- 
rities to  swear  in  a  churchwarden  duly  appointed 
is  absolute  in  the  first  instance.   Lowe,  Lxpartt, 

4  D.  P.  C.  15. 

And  on  an  affidavit  of  due  election,  demand 
and  refusal,  and  of  notice  to  the  archdeacon 
of  the  application  to  the  court;  the  ^uud 
of  refusal  not  appearing  by  the  affidavit  in  sup- 
port of  the  rule.  WivJUld,  Ex  parte,  3  A.  &  £. 
614. 

Lis  pendens  is  not  a  good  return  to  a  man- 
damus to  swear  in  churchwardens,  though  ac- 
companied with  very  special  circumstances.  Bex 
V.  Harr'u,  3  Burr.  1420  ;  1  W.  Bl.  430! 

4.  Rights,  Liabilities  akd  Duties. 

Bights — To  bring  Action  against  former 
Churchwarden.] — Churchwardens  de  facto  may 
maintain  an  action  against  a  former  church- 
warden for  money  received  by  him  for  the  use 
of  the  parish,  though  the  validity  of  this  election 
to  the  office  is  doubtful,  and  though  they  are  not 
the  immediate  successors  of  the  defendant. 
Turner  v.  Baynet,  2  H.  Bl.  559. 

A  parish  may  have  two  divisions,  with  church- 
wardens, keeping  separate  accounts,  for  each 
division:  therefore,  where,  in  a  parish  consist- 
ing of  a  township  and  several  hamlets,  two 
churchwardens  were  appointed  by  the  township, 
and  two  others  by  the  rest  of  the  parish,  who 
made  separate  rates  for  their  own  divisions  re- 
spectively :— Held,  that  the  acting  church- 
wardens appointed  for  the  township  might  main- 
tain an  action  against  their  predecessors  in  office, 
to  recover  a  b^ance  remaining  in  their  hands, 
without  joining  the  other  churchwardens,  either 
as  plaintiffs  or  defendants,  and  without  proving 
that  their  appointment  had  been  strictly  legal. 
Astle  V.  ThowMs,  3  D.  &  R.  492  ;  2  B.  &  C.  271 ; 
1  C.  &  P.  103.  And  see  Bex  v.  Oordan,  1  B.  & 
A.  524. 

To   Protection  when   Distraining.]— A 

churchwarden  taking  a  distress  for  a  poor's  rate 
under  a  warrant  of  magistrates,  is  entitled  to 
the  protection  of  the  24  Geo.  2,  c.  44,  in  having 
the  magistrates  made  defendants  with  him  in 
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an  action  of  trespass.    Ilarjter  v.  CarVf  7  T.  B. 
270. 


Property  of  Bell-ropet.]— The  property 


t>f  the  bell-ropes  of  a  parish  church  is  in  the 
churchwardens  of  the  parish.  Jiachtan  v.  Adamtt^ 
2  Scott,  599  ;  2  Biug.  N.  C.  402  ;  1  Hodges,  339. 
See  HarrUmt  v.  Round,  2  H.  &  W.  18 ;  6  N.  & 
M.  422  ;  4  A.  &  E.  799. 


In  Proprietary  Chapel  in  the  Pariali.] — 


A  churchwarden,  as  snch,  has  no  rights  oyer  a 
proprietary  chapel  in  the  parish  devoted  to  the 
performance  of  divine  service  according  to  the 
rites  of  the  established  church.  Bosanqvet  v. 
Heath,  3  L.  T.  290  ;  8  W.  R.  35. 

Cnitody  of  Keys  of  Chnreh.] — Churchwardens 
have  a  right  of  access  to  the  church  at  proper 
seasons,  but  they  are  not  entitled  to  the  custody 
of  the  kejrs  of  the  church.  Ritchijigt  v.  Cord- 
ingley,  3  L.  R.,  Ecc.  113 ;  19  L.  T.  26. 

Liabilities — To  pay  Persons  employed  by 
them.] — ^A  churchwarden  was  held  individually 
liable  to  a  person  whom  he  had  employed  to 
draw  plans  of  a  church  for  the  inspection  of  the 
parliamentary  commissioners  for-  building  new 
churches.    Brook  v.  (ruetty  3  Bing.  481  c. 

A  churchwarden  has  no  authority  to  pledge  the 
credit  of  his  co-churchwardens  for  repairs  to  the 
church.  If  he  orders  such  repairs  without  the 
knowledge  of  the  other  churchwardens,  he  is 
liable  individually.  Xtirthioaite  v.  Bennett,  2 
C.  k  M.  316  ;  4  Tyr.  236. 

By  indenture  between  the  plaintiff  of  the  first 
I)art,  two  sureties  of  the  second  part,  and  the 
defendants  of  the  third  part,  the  plaintiff  under- 
took to  do  certain  repairs  to  a  parish  church,  and 
in  consideration  of  the  covenants  and  agreements 
on  his  part,  the  defendants,  churchwardens  and 
overseers  of  the  poor  of  the  parish,  for  themselves 
and  for  their  successors,  churchwardens  and  over- 
seers of  the  parish,  and  their  assigns,  did  thereby 
covenant  and  promise  with  and  to  the  plaintiff, 
that  they  the  churchwardens  and  overseers  of  the 
I)Oor,  their  successors  or  assigns,  should  and  would 
well  and  truly  pay,  or  cause  to  be  paid  unto  the 
plaintiff,  the  sum  agrreed  upon,  by  instalments. 
The  indenture  contained  a  proviso,  that  "no- 
thing in  those  presents  contained  should  extend 
or  be  deemed,  adjudged,  construed  or  taken  to 
extend  to  any  personal  covenant  of  or  obligation 
upon  the  Several  persons,  ])arties  thereto  of  the 
third  part,  or  in  anywise  personally  affect  them, 
any  or  either  of  them,  their  or  any  or  either  of 
their  executors,  administrators,  goods,  effects  or 
estates,  in  their  private  capacity  ;  but  should  be, 
and  was  intended  to  be,  binding  and  obligatory 
upon  churchwardens  and  overseers  of  the  poor 
of  the  parish,  and  their  successors  for  the  time 
being,  as  such  churchwardens  and  overseers  of 
the  iKX)r,  but  not  further  or  otherwise  :" — Held, 
that  the  original  covenant  was  a  personal 
covenant  by  the  defendants  to  pay  the  money  ; 
and  that  the  proviso  was  repugnant  thereto 
and  inconsistent  therewith,  and  therefore  void. 
Furnivall  v.  Coomhes,  5  M.  &  Q.  736  ;  6  Scott, 
N.  R.  522. 

For  Bates.] — Under  an  act  of  parliament 

for  more  effectually  lighting  and  paving  certain 
parts  of  Westminster,  by  which  act  the  commis- 
«*i()ner8  are  empowered  to  make  rates  and  assess- 


ments in  respect  of  any  cathedral,  churchy 
chapel,  &c.,  according  to  the  number  of  square 
yards  of  pavement  or  ground  belonging  to  such 
cathedral,  &c.,  and  to  determine  the  same  ;  **  and 
the  rates  and  assessments  to  be  levied  or  assessed 
upon  or  in  respect  of  any  other  church  or  chapelt 
place  of  worship,  hospital,  school,  or  other  public 
building,  wall  or  void  space  of  ground,  shall  be 
paid  by  the  churchwardens.  chapelwardenSf 
trustees,  or  owners  or  proprietors  thereof  respec- 
tively."  The  churchwardens  are  personally 
liable  to  the  commissioners  for  the  rates,  and  the 
want  of  parochial  funds  does  not  exempt  them 
from  that  liabilitv.  Hopkinson  v.  Puncher,  3 
Ex.  95  ;  18  L.  J.,  Ex.  6. 


For  Visitation   Fees.] — Churchwardens 


who  are  without  funds  or  the  means  of  obtaining 
funds  for  the  expenses  incidental  to  their  office 
are  not  personally  liable  to  pay  visitation  feca  to 
the  registrars  of  archdeaconry  courts,  as  the 
services  in  respect  of  which  the  fees  are  payable 
are  rendered  to  the  parish  and  not  to  the  church- 
wardens. Veley  v.  Pertwec,  5  L.  R.,  Q.  R  573 ; 
39  L.  J.,  Q.  B.  195  ;  22  L.  T.  713  ;  18  W.  R.  1024 


For  acting  as  Vestryman  alter  Bank- 


ruptcy.]— A  churchwarden  of  a  parish  named  in 
Schedule  B  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  is  a  member  of  the  vestry  of 
that  parish  within  the  meaning  of  s.  54,  and  is 
liable  to  a  penalty  if,  after  becoming  bankrupt » 
he  acts  as  a  member  of  such  vestry.  Leftly  v. 
Monninyton,  4  Ex.  D.  307  ;  48  L.  J.,  Ex.  543  ; 
40  L.  T.  850  ;  27  W.  R.  787. 

To  deliTor  their  Aecoont]— The  spiritual 

court  may  compel  the  churchwardens  to  deliver 
in  their  account,  but  cannot  decide  on  the  pro- 
priety of  the  charges.  Levmn  v.  Goulty,  3  T.  R.  3. 

If  a  governor  of  a  colony  has  the  authority  of 
the  ordinary,  he  has  no  power  to  commit  a 
churchwarden  who  refuses  to  account :  he  ought 
to  proceed  upon  a  citation,  and  must  excom- 
municate.   Basham  v.  Lumley,  3  C.  &  P.  489. 

The  ecclesiastical  court  has  power  to  compel 
churchwardens  to  deliver  in  their  accounts,  but 
has  no  jurisdiction  to  examine  them.  Hooper  v. 
Leach,  3  Dougl.  435. 

Duties— To  call  Meeting.]— Where  the  inhabi- 
tants of  part  of  a  parish,  being  an  ecclesiastical 
district,  and  having  churchwardens  under  1  &  2 
Will.  4,  c.  38,  are  desirous  of  adopting  the  Light- 
ing and  Watching  Act,  3  &  4  Will.  4,  c.  90,  the 
proper  officers  to  call  the  meeting  for  that  pur- 
pose are  the  churchwardens  of  the  whole  parish, 
and  not  the  churchwardens  of  the  district,  be- 
cause the  latter  are  not  persons  *'  usually  calling 
any  meeting  on  parochial  business"  within  a.  77. 
Reg,  V.  Staffordthire  (Justices),  18  Jur.  1073  ; 
8,  C.J  nom.  Rey,  v.  Kinysu^nford  (^Orerseers)^ 
2  El.  &  Bl.  689  ;  23  L.  J.,  M.  C.  337. 


To  supply 


of  Bates  reqTiired.] 


—Churchwardens  are  bound  to  supply  estimates 
to  the  parishioners  in  vestry  of  the  probable 
amount  required  for  church  rates.  Reg.  v.  St. 
Margaret'M,  Wice^ter,  2  P.  &  D.  510  :  10  A.  &  E. 
730. 


To  provide  for  Bervioes  of  the  Chnreh.] — 


It  is  no  part  of  the  office  of  a  churchwarden  to 
perform  or  provide  for  the  sendee  of  a  church 
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during  a  yacancy  in  the  incumbency.  Att,-  Gen. 
Y.  St.  CroM  IlMpital,  8  De  G.,  M.  &  G.  38  ;  25 
L.  J.,  Ch.  202  ;  2  Jur.,  N.  S.  336. 

The  conise  to  be  pursued  is  for  the  church- 
warden to  act  under  a  sequestration  to  provide 
for  the  services,  and  in  so  doing  he  acts  as  officer 
of  the  bishop,  and  not  as  churchwarden.    lb. 


Pretemng  Order  in  Church.] — ^A  parish 


clerk  having  been  dismissed  from  his  office  by 
the  rector,  though  irreguhirly,  and  another  ap- 
pointed, the  former  entered  the  church  before 
divine  service  had  conmienced,  ami  took  posses- 
sion of  the  clerk's  seat : — Held,  that  the  church- 
wardens were  justified  in  removing  him  from  the 
clerk's  desk,  and  also  out  of  the  church,  if  they 
had  reasonable  grounds  for  believing  that  he 
would  offer  interruption  during  the  celebration  of 
divine  service.  BurUm  v.  Henson^  10  M.  &  W.  105. 
Quiere,  whether  a  churchwarden  can  justify 
turning  out  of  a  church  a  party  who  commits  a 
trespass  there  on  a  week  day,  when  divine  service 
is  not  going  on,  or  whether  he  ought  not  to 
justify  under  the  rector,  and  aver  a  request  to 
the  party  to  leave  the  church.  Worth  v.  Tcr- 
ringtan,  13  M.  &  W.  781  ;  14  L.  J.,  Ex.  133. 

Sight  of  Pariihioners  to  inipect  Books.] 
— ^There  is  no  general  right  in  parishioners  to  in- 
spect the  churchwardens'  books.  Reg.  v.  Daren- 
try  (^ChurchicardeM)^  5  Jur.,  N.  S.  940. 

XVIU.    PARISH    CLERKS. 

Appointment  of— By  whom.] — A  mandamus 
lies  to  a  rector  to  appoint  aparish  clerk,*  Rex 
V.  St,  Ann  9,  SoJut,  3  Burr.  1877. 

Two  parishes  having  been  united,  in  which, 
before  the  union,  the  parish  clerk  was  appointed 
by  the  parishioners  and  the  rector,  after  the 
union,  an  appointment  by  the  rector  alone  is  in- 
valid. Hartley  .v.  Cook,  9  Bing.  728  ;  3  M.  & 
Scott,  230  ;  5  C.  &  P.  441. 

By  the  91st  of  the  canons  of  1603,  the  parish 
clerk  is  to  be  appointed  by  the  parson  or  vicar, 
t*r  where  there  is  no  parson  or  vicar,  by  the 
minister  of  the  place  lor  the  time  being.  A 
vicar  had  been  suspendeil  ab  officio  ct  beneficio 
for  two  years,  and  until  a  satisfactory  certificate 
of  good  conduct  should  be  obtained,  and  the 
bishop  granted  to  K.  "  his  licence  and  authority 
to  perform  the  office  of  stipendiary  curate  in  the 
parish,  in  reading  the  common  prayers,  and  per- 
forming the  other  ecclesiastical  duties  belonging 
to  the  said  office,  according  to  the  form  pre- 
scribed in  the  book  of  common  prayer,  and  the 
canons  and  constitutions  ecclesiastical  in  that 
behalf  lawfully  established. "  During  the  suspen- 
sion the  office  of  parish  clerk  became  vacant,  and 
the  plaintiff  was  appointed  by  K.  to  hold  the 
office  during  the  suspension  ;  and  the  defendant 
was  appointed  by  tne  vicar.  In  an  action  by 
the  plaintiff  to  recover  fees  received  by  the  de- 
fendant : — Held,  first,  that  K.,  as  minister  for 
the  time  being,  had  the  right  to  appoint  the 
parish  clerk.  Pinder  v.  Barr^  4  El.  &  Bl.  106  ; 
2  C.  L.  R.  1613  ;  24  L.  J.,  Q.  B.  30  ;  1  Jur.,  N. 
S.  205. 

Held,  secondly,  that  the  appointment  of  the 
plaintiff  to  hold  during  the  suspension  of  the 
vicnr  was  vaUd.    Ih, 

Under  two  local  acts  a  chapel  became  vested 
in  trustees  to  be  used  as  a  chapel  of  ease  to  the 
pariah  church,  and  in  1843  the  defendant  and 


the  plaintiff  were  respectively  appointed,  by  the 
vicar  of  the  parish,  minister  and  clerk  of  such 
chapel.  By  an  order  in  council,  made  in  1854, 
under  59  Geo.  3,  c.  134,  s.  16,  and  2  &  3  Vict.  c.  49, 
s.  3,  a  district  was  assigned  to  the  chai)el,  so  as 
to  form  a  district  chapelry.  By  59  Geo.  3,  c.  134, 
s.  29,  the  clerk  in  every  church  and  chapel 
erected,  built,  or  acquired  or  appropriated  under 
that  act,  or  58  Geo.  3,  c.  45,  shaU  be  annually 
appointed  by  the  minister  of  the  church  or 
chapel.  By  8  &  9  Vict.  c.  70,  s.  17,  the  church  of 
any  district  chapelry  shall  be  a  perpetual  curacy 
and  benefice,  and  the  minister  shall  be  a  per- 
petual curate,  and  shall  not  be  subject  to  the 
control  or  interference  of  the  rector.  The  plain- 
tiff never  received  any  appointment  as  clerk 
from  the  defendant,  but  continued  to  act  as 
clerk  without  interruption  until  18th  August, 
1855.  when  he  received  from  the  defendant  a 
notice  to  quit  on  the  26th  instant.  On  the  26th 
of  September,  1855,  the  plaintiff  went  to  the 
vestry  of  the  chapel  to  perform  his  duties  as 
clerk,  when  the  defendant  ordered  him  to  leave, 
and,  on  his  refusal,  had  him  turned  out  of  the 
vestry  room  :— Held,  first,  that  the  office  of  clerk 
was  an  annual  appointment,  in  the  power  of  the 
defendant,  as  minister  of  the  chapel ;  and  that 
the  continuance  of  the  plaintiff  in  the  office  in 
successive  years,  without  an  express  re-appoint- 
ment, should  be  construed  to  amount  to  a  re- 
appointment in  each  year.  Jackson  v.  Courtenay, 
8  El.  &  Bl.  8  ;  27  L.  J.,  Q.  B.  37  ;  3  Jur.,  N.  S.  889. 

Held,  secondly,  that  the  appointment  of  clerk 
was  an  office,  and  that  the  defendant  had  no 
power  to  dismiss  from  the  office  during  the  yenr 
of  office  without  cause,  and  that  therefore  the 
notice  to  the  plaintiff  to  leave  in  August,  there 
being  no  evidence  when  the  year  of  office  b^faii, 
did  not  remove  the  plaintiff.     Ih. 

Held,  thirdlv,  that  the  possession  of  the  vestr^' 
room  was  in  the  defendant,  as  minister,  so  as  to 
make  the  entry  and  remaining  of  the  plaintiff, 
the  clerk,  therein,  after  a  prohibition  by  the 
defendant  a  wrong  which  justified  the  defendant 
in  removing  the  plaintiff.    Ih, 


Validity.  ]  — A  pauper  was  appointed  parish 


clerk,  by  a  rector  of  a  parish,  in  the  following 
manner: — The  rector  sent  for  the  pauper  on  a 
Sunday,  and  requested  him  to  perform  duty  on 
that  day ;  and  on  coming  out  of  the  desk,  the 
rector  said  to  the  pauper,  "  I  shall  appoint  you 
my  regular  clerk  and  sexton,  and  to  follow  me  in 
funerals  and  marriages  : " — Held,  that  this  was  a 
proper  appointment  of  the  pauper  as  parish  clerk. 
Rex  V.  Bohhifig,  1  N.  &  P.  166  ;  5  A.  &  E.  682. 

The  appointment  of  a  parish  clerk  need  not  be 
by  deed.  Roherts  v.  BrewiU,  18  0.  B.,  N.  S.  48  ; 
1  H.  &  P.  132. 

A  parish  clerk  by  virtue  of  his  appointment 
was  entitled  to  a  twelfth  share  of  twenty-six 
acres  of  freehold  land  in  the  parish  (of  sufficient 
value  to  confer  a  vote  for  the  county)  so  long  as 
he  continued  clerk,  and  his  predecessors  in  the 
office  had  always  enjoyed  the  same : — Held,  that 
the  clerk  had  a  freehold  interest  in  his  share,  in 
respect  of  which  he  was  entitled  to  be  registered. 
Ih. 

Bostoration  of.] — A  mandamus  will  lie  to 
restore  a  parish  clerk.  Rex  v.  WarrcJi^  Ck)wp. 
370  ;  S.  P,j  Anon.,  2  Chit.  254. 

But  not  to  restore  one  to  the  office  of  deputy 
parish  clerk.     Anon,,  Lofft,  434. 
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If  a  parish  clerk  baa  been  deprived  of  his 
office,  ithe  mandamus  to  restore  him  most  be 
directed  to  the  Incumbent,  and  not  to  the  church- 
wardens.    Oirketh,  Ex  parte,  3  D.  P.  C.  327. 

Where  a  yicar  after  summons  to  the  parish 
clerk  to  attend  and  answer  a  charge  of  intoxica- 
tion, removes  him  upon  insufficient  evidence  of 
the  intoxication,  the  court  will  issue  a  mandamus 
requiring  the  vicar  to  restore  the  clerk.  Bex  v. 
JVeale,  4  N.  &  M.  868.  And  see  Bowlet  v.  Neale, 
7  C.  &  P.  262. 

A  prohibition  to  the  spiritual  court  to  stay 
proceedings  for  restoring  a  parish  clerk  was 
granted.     Tarrant  v.  Ilaxby,  1  Burr.  367. 

Mandamus  to  a  vicar  to  restore  A.  to  the  office 
of  parish  clerk.  Return,  that  A.  had  on  several 
occasions  misconducted  himself  by  designedly 
irreverent  and  ridiculous  behaviour  iif  the  per- 
formance of  his  duty,  by  appearing  in  the  church 
drunk,  so  as  to  be  incapable  of  performing  it, 
and  by  indecently  disturbing  the  congregation 
during  the  administration  of  the  sacrament.  The 
return  stated,  that  the  alleged  acts  were  done  in 
the  view  and  presence  of  the  vicar,  and  after 
repeated  reproof ;  whereupon  he  removed  him 
from  his  office  of  clerk,  rlea,  that  A.  had  not 
been  summoned  to  answer  for  his  conduct  before 
his  removal : — Held,  that  the  return  was  bad  for 
not  shewing  such  summons.  Meg,  v.  Smith,  5 
Q.  B.  614  ;  D.  &  M.  564  ;  13  L.  J\,  Q.  B.  166  ;  8 
Jur.  599.     See  Newman,  Ex  parte,  9  Jur.  959. 

Dispute  as  to  Title— Jnrisdiotion  of  Ooimty 
Court.] — The  office  of  parish  clerk  is  a  heredita- 
ment within  the  meaning  of  that  word  as  used 
in  9  &  10  Vict.  c.  95,  s.  58,  and  a  county  court 
has  not  jurisdiction  to  try  a  plaint  in  which  title 
to  that  office  comes  in  question.  Stephenson  v. 
Jiaine,  2  El.  &  Bl,  744. 

Office  cannot  be  Assigned.]  — The  office  of 
parish  clerk  cannot  be  assigned.  XichoU  v. 
Davit,  4  L.  R.,  C.  P.  80 ;  38  L.  J.,  C.  P.  127  ;  17 
W.  R.  291. 

A.,  who,  in  1818,  had  been  appointed  for  life 
to  the  office  of  parish  clerk  of  liie  cathedral  and 
parish  church  of  M.,  with  power  to  nominate  a 
deputy,  executed  a  deed  in  1833  by  which  he 
purported  to  assign  such  office  to  B.,  and  after 
that  time  he  ceased  to  act  as  such  parish  clerk. 
In  1850  an  act  was  passed  for  the  division  into 
districts  of  the  parish  of  M.,  by  which  it  was 
provided,  that  during  the  continuance  in  office 
of  the  chaplains  or  minor  canons  and  clerks  then 
holding  office  in  the  cathedral  and  parish  church 
of  M.,  the  fees  for  marriages,  Isjc.,  at  such  church 
were  to  be  paid  to  the  (Sstrict  rector,  who  was 
to  pay  them  to  the  chaplains  or  minor  canons,  to 
be  Dy  them  paid  to  the  persons  entitled  thereto  : 
—Held,  that  the  deed  executed  by  A.  in  1833 
could  not  by  law  operate  as  an  assignment  of  his 
office,  and  therefore  he  still  continued  to  be  the 
parish  clerk  of  the  church.     lb. 

Bight  to  Sue  for  Fees.]— Held,  also,  that  A. 
had  a  right  to  sue  the  district  rector  for  the 
marriage  fees  due  to  him  as  parish  clerk,  not- 
withstanding s.  6  of  the  statute,  and  notwith- 
standing  that  the  chaplains  and  minor  canons, 
to  whom  the  rector  was  by  that  section  to  pay 
such  fees,  had  ceased  to  exist,  inasmuch  as  such 
clause  was  only  to  provide  a  machinery  for  the 
distribution  of  the  fees,  and  did  not  affect  the 
rights  of  A.    Jh, 


Bight  to  Vote.] — A  parish  clerk,  receiving 
more  than  40«.  a  year  from  parochial  burial  fees, 
is  not  entitled  to  vote  for  a  county,  either  as 
holding  a  freehold  office,  or  as  having  an  interest 
in  freehold  land  by  virtue  of  his  receipt  of  such 
fees.  Biishell  v.  EaHeg,  11  C.  B.,  K.  S.  106  ;  31 
L.  J.,  C.  P.  44  ;  8  Jur.,  N.  S.  646  ;  5  L.  T.  491 ;  10 
W.  R.  153.  See  Boherts  v.  DrewiU,  ante,  col. 
726. 

Acqnirement  of  Settlement  in  Township.] — ^A 

curate  of  a  district  churdi  in  a  township  esta- 
blished under  68  Ged.  3,  c.  46,  and  59  Geo.  3,  c.  134, 
dismissed  the  clerk  of  the  district  church  and 
appointed  A.  in  his  stead.  A.  continued  to  act 
as  such  clerk  for  eight  years,  with  the  full  know- 
ledge of  the  vicar,  who  during  that  time  held 
the  cure  of  the  parish  in  which  the  district  lay  ; 
at  the  time  of  the  appointment  the  vicar  denied 
the  power  of  the  curate  to  appoint,  but  he  took 
no  further  or  subsequent  objection  : — Held,  that 
the  office  was  a  public  annual  office  within  3  &  4 
Will.  &  M.  c.  11,  s.  6,  and  that  A.  acquired  a 
settlement  in  the  township.  Beg,  v.  Ossett,  H» 
Q.  B.  975. 


XIX.    ORGANIST  AND  ORGAN. 

Organist — Election  of.] — ^A  mandamus  will 
not  lie  to  compel  the  vicar,  churchwardens,  and 
parishioners  of  a  parish  to  meet  for  the  purpose 
of  electing  an  organist  to  the  parish  church; 
although  within  the  time  of  living  memory  there 
has  always  been  an  organist,  who  has  been  paid 
a  stip^d  out  of  the  church  rates.  Le  Cree^i. 
Exjfarte,  2  D.  &  L.  571  ;  9  Jur.  255. 


Cannot   play  oontrary  to  Inenmbent*s 


Orders.] — The  organist  of  a  parish  church,  al- 
though appointed  and  paid  by  the  vestry,  is 
guilty  of  an  ecclesiastical  offence  if  he  plays  on 
the  organ  immediately  before,  or  during,  or  im- 
mediately after  divine  service,  contrary  to  the 
directions  of  the  incui&bent.  Wifndham  v.  Cole, 
1  P.  D.  130. 

In  a  criminal  suit  promoted  by  the  vicar  of  a 
parish  against  the  organist  of  his  church  for 
playing  on  the  organ  of  the  church  contrary  to 
the  directions  of  the  vicar,  the  defendant  filed  a 
responsive  plea,  in  which  it  was  alleged  that  by 
the  ecclesiastical  law  the  incumbent  of  a  paridi 
had  not  an  unlimited  right  to  control  the  use  of 
the  organ,  or  to  put  a  stop  to  the  ordinary  musical 
services  of  the  church  in  an  arbitrary  manner, 
without  reasonable  or  proper  cause,  or  the  sanc- 
tion of  the  ordinary,  and  that  the  promoter,  iu 
prohibiting  the  defendant  from  playing  on  the 
organ,  had  acted  without  such  sanction,  and 
without  reasonable  or  proper  cause.  The  respon- 
sive plea  further  alleged  in  effect  that  the  defen- 
dant had  been  appointed  organist,  and  was  paid 
a  salary  by  the  vestry,  and  that  the  majority  of 
the  parishioners  was  anxious  that  the  customary 
performance  on  the  organ  should  continue.  On 
application  on  behalf  of  the  promoter,  the  court 
rejected  the  responsive  plea  as  inadmissible.  Ih, 

Organ— Unpaid  for — Property  in.] — ^A.  agreed 
to  build  an  organ  for  B.,  and  to  nx  it  in  the 
parish  church  for  768/.  to  be  paid  by  yearly 
instalments.  The  agreement  provided,  that,  "^  in 
the  event  of  the  organ  being  completed  and 
erected,  and  the  sum  of  768/.  or  any  part  thereof 
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not  being  paid  at  the  time  or  times  thereinbefore 
mentioned,  it  was  declared  and  agreed  that  the 
whole  snm  or  balance,  with  the  interest  thereon, 
should  become  dae  and  payable  to  A.,  and  might 
be  sued  for  and  recovered  accordingly :  and  in 
the  meantime,  and  nntil  the  balance  and  interest 
should  be  paid  and  discharged,  A.  should  have 
a  lien  on  the  organ  ;  and,  in  default  of  any  or 
either  of  such  payments  at  the  time  or  times 
thereinbefore  mentioned,  A.  might  either  dispose 
of  or  remove  the  organ  as  he  might  think  proper : " 
— Held,  that  the  property  in  the  organ  remained 
in  A.  until  the  instalments  were  paid.  Walker 
V.  a^de,  10  C.  B.,  N.  S.  381. 

The  instalments  being  unpaid,  A.  demanded 
the  organ  of  the  vicar  and  the  churchwardens. 
The  vicar  kept  the  church  door  locked,  and 
refused  to  allow  the  organ  to  be  removed,  claim- 
ing a  lien  upon  it.  The  churchwardens  did  no- 
thing : — Held,  that  the  vicar  was  liable  in  trover, 
and  not  the  churchwardens.    lb, 

XX.    SEXTON. 

Appoiatment.]— The  appointment  to  the  office 
of  sexton  prima  facie  is  not  vested  in  the  in- 
habitants of  a  parish  at  laige.  Ca'utfield  v. 
BUnhiiuop,  4  Ez.  234 ;  18  L.  J.,  Ex.  361. 

Where  uie  duties  of  that  office  consisted  in  the 
care  of  the  sacred  vestments  and  vessels,  in  the 
care  of  the  church  by  keeping  it  clean,  in  ringing 
the  bells,  and  in  opening  and  closing  the  doors 
for  divine  sen'ice,  the  presumption  is,  t*hat  the 
churchwardens  have  the  right  of  appointment, 
and  where  the  duties  are  confined  to  tne  church- 
yard in  digging  graves,  &c.,  the  presumption  is, 
that  the  appointment  is  in  the  incumbent ;  and 
where  the  office  embraces  both  the  above-men- 
tioned duties,  the  presumption  is  that  his  ap- 
(>ointment  is  vested  in  the  churchwardens  and 
incumbent  jointly.    Ih, 

Bight  to  Feei.]— »S<»f  ease*  poiit,  col.  772. 

XXI.  CHURCH  AND  CHAPEL  RATES. 

1.  Making. 
a.  Generally. 

By  whom.  1 — It  is  the  duty  of  a  parish  to  repair 
the  fabric  of  the  parish  church,  and  the  neglect 
or  refusal  to  perform  this  duty  will  subject  those 
who  so  neglect  or  refuse  to  punishment  in  the 
Ecclesiastical  Court.  Gosling  v.  Veley^  4  H.  L. 
Cas.  679  ;  1  C.  L.  R,  950  ;  17  Jur.  939. 

A  valid  chnrch  rate  can  only  be  made  by  an 
actual  or  a  constructive  majority  of  the  parish- 
ioners in  vestry  assembled,  and  if  the  majority 
should  refuse  to  make  a  rate  for  the  purpose  of 
discharging  this  duty,  such  refusal  would  not 
entitle  the  minority  to  make  the  rate.    lb. 

In  the  Ecclesiastical  Court  the  onus  of  proving 
a  rate  to  have  been  rightly  made  lies  on  those 
who  assert  its  v^idity ;  and  if  that  validity  is 
not  affirmatively  established,  the  common  law 
courts  will  prohibit  the  enforcement  of  the  rate. 
lb. 

An  order  of  the  Ecclesiastical  Court  to  admit 
a  libel  and  exhibit  to  proof,  is  not  a  definite 
sentence.    2  b. 

At  a  vestry  meeting  assembled  under  a  moni- 
tion from  the  Ecclesiastical  Court,  to  consider  of 
and  make  a  rate  for  the  repairs  of  the  parish 
church,  an  estimate  was  produced  by  the  church- 


wardens, and  a  rate  of  2s.  in  the  pound  proposed 
by  them ;  no  objection  was  made  to  the  estimate, 
but  an  amendment  was  passed  by  the  majority 
that  church  rates  were  bad  in  principle  and 
ought  to  be  refused,  and  the  vestry  did  refuse  to 
make  a  rate  accordingly.  The  vicar,  church- 
wardens, and  certain  others  of  the  vestry,  with- 
out taking  any  vote  on  the  question,  did  after- 
wards produce  and  sign  a  rate  of  2s.  in  the 
pound : — Held,  that  the  rate  thus  agreed  to  was 
invalid.    lb. 

By  Yestry  oonTenod  by  Chnrehwardens  im- 
properly  Elooted.] — Where  parties  are  unduly 
elected  churchwai'dens,  but  are  admitted,  and 
sworn  in  and  act,  they  may  convene  a  vestry  for 
making  a  church-rate  ;  and  a  rate  made  at  such 
a  vestry  is  valid.  Reg.  v.  St.  ClemenVs,  12  A. 
&  E.  177  ;  3  P.  &  D.  481. 

By  Chnrohwardens.] — The  churchwardens  of 
a  parish,  after  a  rate  for  the  necessary  repairs 
of  the  parish  church  has  been  proposed  at  a 
vestry  meeting  duly  convened,  and  has  been 
refused  by  a  majority  of  the  parishioners  there 
assembled,  have  no  power  of  their  own  sole 
authority  at  a  subsequent  time  to  make  such  a 
rate.  Border  v.  Veley,  4  P.  &  D.  452  ;  12  A.  & 
E.  233.  Affirmed,  nom.  Veley  v.  Burder,  4  P.  &  D. 
475  ;  12  A.  &  E.  265  ;  1  Am,  &  H.  196 ;  5  Jur. 
1013— Ex.  Ch. 


b.  Under  liOoal  or  Partlotdar  Statutes. 

Tnuteos  for  Building  Church — Prodtiotion  of 
Aoooonta.] — The  trustees  appointed  under  local 
acts  for  building  a  church,  and  authorized  to 
levy  rates  upon  the  inhabitants  of  the  parish,, 
whose  accounts  were  directed  to  be  audit^  and 
allowed  by  the  quarter  senions,  are  neverthelesa 
compellable,  under  1  &  2  Will.  4,  c.  60,  s.  34,  to 
produce  their  accounts  for  the  last  half-year 
before  the  auditors  of  the  parish  accounts,  ap- 
pointed under  and  in  consequence  of  the  adop- 
tion by  the  parish  of  the  last-mentioned  act. 
Rex  V.  St,  Pancras  Church  (^Trustees),  1  N.  & 
P.  607  ;  6  A.  &  E.  314. 

Amount  required.] — Where  an  act  required  a 
select  vestry  from  time  to  time,  as  often  as  occa- 
sion required,  to  make  rates  for  the  relief  of  the 
poor,  and  the  repair  of  churches  and  highways 
in  the  parish : — Held,  that  they  were  not  com- 
pellable to  make  a  church-rate  upon  demand, 
while  the  churchwardens  refused  to  state  the 
necessary  amount,  or  to  furnish  any  estimate  of 
it,  or  to  give  to  the  vestry  any  infonnation 
whereby  they  might  ascertain  it.  Reg.  v.  St. 
Margaret's,  Leicester^  10  A.  &  E.  730;  2  P.  &  D. 
510. 

Alteration  of  Parish.]— By  a  local  act  the 
parish  of  St.  Giles,  Camberwell,  is  empowered  to 
make  a  church-rate,  and  an  apiieal  is  given  to 
persons  aggrieved  to  the  quarter  sessions.  Since 
that  time  certain  districts  of  the  parish  have  be- 
come separate  and  distinct  parishes  for  all 
ecclesiastical  purposes  under  6  &  7  Vict.  c.  37, 
and  are  not  included  in  the  church-rates  for  the 
parish  of  St.  Giles,  Camberwell  .-—Held,  that  the- 
local  act  continued  in  force,  and  regelated 
church-rates  for  the  part  of  the  parish  of  St. 
Giles,  Camberwell,  not   within   such    districts. 
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and  new  parishes.    Heg,  v.  Surrey  {JuM'ices)^ 
82  L.  J.,  M.  C.  153;  7  L.  T.  822;   11  W.  R. 

Jurif  diotion  of  Justiees  to  inquire  into  Validity 
o£] — By  a  local  act  the  vestry  of  a  parish  was 
empowered  to  make  rates  for  the  maintenance  of 
the  church,  and  an  appeal  to  the  quarter  ses- 
sions was  given  against  any  rate.  By  an  amend- 
ing act  every  rate  was  to  be  enforced  by  sum- 
mons before  justices,  and  if  the  person  sum- 
moned should  not  prove  to  the  justices  that  he 
\vas  not  chargeable  with,  or  liable  to  pay  such 
rate,  he  should  pay  it  A  person  summoned  for 
non-payment  of  a  church-rate  proposed  to  give 
evidence  to  shew  that  the  rate  had  not  been  duly 
made,  which  evidence  the  justices  declined  to 
hear: — Held,  that  they  had  no  jurisdiction  to 
inquire  into  the  validity  of  the  rate.  May^  Ex 
paHe,  2  B.  &  S.  426. 

For  Eeelotiaitieal  and  Kon-Xoeleiiastioal  Pur- 
poses— ^Validity  o£] — In  the  year  181 7,  by  a  local 
act  (67  Geo.  3,  c  xxxiv.),  the  hamlet  of  P.  was 
taken  from  the  parish  of  S.  and  formed  into  a 
separate  parish,  with  a  separate  church  and  in- 
cumbent, and  by  s.  12  tne  inhabitants  of  the 
parish  of  P.  were  discharged  and  exempt  from 
the  payment  of  small  tithes,  and  the  rector 
ceased  \o  have  the  cure  of  souls  over  the  new 
])Rrish.    By  e.  61  of  the  local  act  it  was  provided 
that  for  the  pui*poses  of  the  act  it  should  be 
lawful  for  the  vestry  to  make  a  rate  upon  the 
occupiers  of  all  lands,  houses,  .  .  .  tenements 
and  oereditaments  within  the  parish.    There  was 
also  a  clause  in  the  act  by  which  the  rate  was  to 
l^e  applicable  to  other  purposes,  besides  the  pay- 
ment of  the  incumbent,  namely,  purposes  con- 
nected with  the  repair  of  the  church  and  the 
celebration  of  divine  service.     By  s.  2  of  the 
Compulsory  Church  Rates  Abolition  Act,  1868 
(31  &  32  Vict.  c.  109),  "WTiere  in  pursuance  of 
any  general  or  local  act  any  rate  may  be  made 
and  levied  which  is  applicable  partly  to  eccle- 
siastical and  partly  to  other  purposes,  such  rate 
shall  be  levied  and  applied  to  such  last-mentioned 
purposes,  and  so  far  as  is  applicable  shall  be 
deemed  a  separate  and  not  a  church  rate,  and 
shall  not  be  affected  by  the  act."    And  by  s.  5, 
^*  This  act  shall  not  affect  any  enactment  in  any 
private  or  local  act  of   parliament  under  the 
authority  of  which  church  rates  may  be  made  or 
levied  in  lieu  of,  or  in  consideration  of  the  ex- 
tinguishment, or  the  appropriation  to  any  other 
purposes  of  any  tithes  .  .  .  which  previously  to 
the  passing  of  the  act  had-  been  appropriated  to 
ecclesiastical  purposes  ...  or  in  consideration 
of  the  abolition  of  tithes  in  any  place  or  upon 
any  contract  made  or  for  good  or  valuable  con- 
sideration given."    The  vestry  of   P.  made  a 
rate  which  they  applied  to  eighteen  different 
purposes,  of  which  four  were  non-ecclesiastical, 
and  fourteen  were  ecclesiastical  purposes  within 
the  meaning  of  the  Compulsory  Church  Rates 
Abolition  Act,  1868,  s.  10:— Held,  that  the  rate 
was  not  made  in  lieu  or  in  consideration  of  the 
extinguishment  or  abolition  of  tithes  within  the 
meaning  of  s.  5  of  the  Compulsory  Church  Rates 
Abolition  Act,  1868,  and  therefore,  that  it  came 
within  s.  2  ;  and  that  the  rate  might  be  treated 
as  a  valid  rate,  only  as  a  separate  rate  and  not 
as  a  church  rate,  and  it  was  consequently  good 
for  non-ecclesiastical  purposes  but  bad  for  eccle- 
siastical purposes,  and  could  not  be  enforced  in 


respect  of  the  latter.     WaUoyi  v.  All  SaikU, 
Poplar  (  VejftryX  46  L.  T.  201  ;  46  J.  P.  454. 

An  arrangement  embodied  in  a  private  local 
act,  and  which  is  based  on  good  and  valuable 
consideration,  and  provides  for  the  levying  of 
ghnrch  rates,  though  not  in  the  strict  form  of  an 
agreement  between  the  parties  affected,  is  a 
"contract"  within  31  &  32  Vict.  c.  109,  s.  5, 
and  protects  the  rate  levied  in  pursuance  of  it 
for  ecclesiastical  purposes.  WaUon  v.  All 
SaintSf  Poplar  (tvpra)  distinguished.  Bell  v. 
BoMett,  52  L.  J.,  Q.  B.  22  ;  47  L.  T.  19. 


c.  Under  Choroh  Bnllding  Acts. 

To  repay  Loan  for  Building  Chureh.] — Where 
the  inhabitants  of  a  parish  have  made  an  appli- 
cation to  the  commissioners  for  building  new 
churches,  conformably  to  58  Geo.  3,  c.  45,  s.  14 
and  59  &  60  Oeo.  3,  c.  134,.s.  24,  and  have  in 
consequence  obtained  a  loan  for  the  purpose  of 
building  churches  within  the  parish,  the  church- 
wardens may  make  a  rate  for  repaying  the  in- 
terest and  principal,  without  any  lurther  consent 
of  the  parishioners  to  such  rate.  Rex  v.  St. 
Mary,  Lambeth,  3  B.  &  Ad.  651. 

For  Expenses  of  ChnreK] — In  a  district  con- 
stituted under  58  Geo.  3,  c.  45,  and  assigned  to  a 
church  built  under  that  act,  it  is  competent  to 
the  churchwardens  and  inhabitants  to  make  a 
rate  not  merely  for  the  repair  of  the  edifice,  but 
also  for  the  expenses  necessary  for  the  perform- 
ance of  divine  service  therein.  BealJ,  Ex  parte, 
12  C.  B.,  N.  S.  220  ;  31 L.  J..  C.  P.  237  ;  10  W.  R. 
524  ;  S.  P.,  Adam*  r.  Beall,  2  B.  &  S.  339  ;  31  L. 
J.,  Q.  B.  106  ;  8  Jur.,  N.  S.  1131  ;  5  L.  T.  795  ; 
10  W.  R.  343. 

Beftiaal  to  take  Poll  at  Vestry.] — Under  59 
Geo.  3,  c.  134,  s.  25,  and  3  Geo.  4,  c.  72,  s.  26,  if  a 
parish  wishes  for  an  extension  to  be  made  to  its 
churchyard,  it  is  directed  to  express  its  desire  to  the 
ecclesiastical  commissioners,  who  may,  upon  the 
same  being  notified  to  them,  authorize  the  parish 
to  purchase  the  land  by  means  of  rates  to  defray 
the  expenses  : — Held,  that  a  resolution  passed  at 
a  vestry  meeting  convened  for  the  purpose,  but 
which  resolution  had  been  passed  by  a  majority 
of  the  meeting,  when  a  poll,  which  had  been  de- 
manded by  a  dissentient  minority,  was  refused, 
did  not  legally  express  the  desire  of  the  parish  ; 
and  that  the  order  of  the  commissioners  founded 
thereon,  and  all  that  had  been  done  under  that 
order,  including  a  church-rate  which  had  been 
laid  in  pursuance  of  it,  was  illegal  and  void. 
Wliite  V.  Steele,  12  C.  B.,  N.  S.  383  ;  31  L.  J., 
C.  P.  266  ;  8  Jur.,  N.  S.  1177  ;  6  L.  T.  686. 

Pariali  Snbdiyided.] — A  parish  had  been  sub- 
divided into  several  new  parishes,  churches  were 
erected  within  each  new  parish,  and  the  incum- 
bents were  duly  authorized  to  publish  banns  of 
matrimony,  and  to  solemnize  marriages,  church- 
ings,  baptisms,  and  burials  in  their  respective 
churches.  They  were  also  authorized,  either  by 
the  order  in  council  which  constituted  the  new 
parishes,  or  by  the  voluntary  concession  of  the 
incumbent  of  the  mother  church,  to  receive  for 
their  own  use  and  benefit  the  fees  arising  from 
the  performance  of  such  offices.  All  these  new 
parishes  had  been  separated  from  the  original 
parish  after  19  &  20  Vict.  c.  104.     The  church- 
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wardens  of  the  original  parish  made  an  ordinary 
church-rate  on  all  the  Inhabitants  of  the  parish, 
and  on  others  rateable  in  respect  of  properties 
within  the  parish,  but  exclusive  of  the  properties 
and  inhabitants  of  the  several  new  parishes  : — 
Held,  that  the  rate  was  properly  made.  Oough 
V.  Jimeg,  9  Jut.,  N.  S.  82 :  7  L.  T.  566;  11 
W.  R.  107. 

When  a  separate  district  has  been  constituted 
by  an  order  in  council  in  any  parish,  and  a  church 
xsonsecrated  therein,  in  which  service  is  performed, 
and  the  incumbent  receives  the  fees  for  his  own 
benefit,  such  district  becomes,  under  19  &  20  Vict. 
€.  104,  a  separate  and  distinct  parish  for  ecclesi- 
asHcal  purposes,  amongst  which  is  the  making  of 
church-rates.    Ih, 


d.  Notice  of  Holdinsr  Vestry  to  Make. 

A  notice  of  a  vestry  meeting  afi^ed  on  a 
parish  church  door,  and  addressed  **  to  the  church- 
wardens, overseers,  and  principal  inhabitants  of 
this  parish,"  is  a  valid  notice,  though  it  does  not 
name  the  parish,  and  although  it  is  addressed  to 
the  principal  inhabitants.  Rand  v.  Oreen^  9  C. 
B.,  N.  8.  470  ;  30  L.  J.,  C.  P.  80  ;  7  Jur.,  N.  S. 
126. 

Where  a  notice  of  vestry  was  for  the  purpose 
of  granting  a  church-rate  for  and  towards  the 
repairs  and  ez(>enses  of  the  parish  church,  and 
the  chief  item  in  the  estimate,  100?., nearly  two- 
thirds  of  the  whole  rate,  was  for  the  completion 
of  windows  already  begun,  the  notice  was  held 
to  be  sufficient.  OoMgh  v.  Jones,  9  Jur.,  N.  S. 
82  ;  7  L.  T.  566  ;  11  W.  R.  107. 


e.  VotinsT  at  Vestry. 

Who  entitled  to  Vote.]— A  church-rate  carried 
by  a  majority  of  one  was  questioned  on  the 
-ground  that  the  vicar  and  occupiers  of  the  church 
lands  were  not  entitled  to  vote,  as  they  are  not 
liable  to  pay  church-rate : — Held,  that  a  vicar 
and  occupiers  of  church  lands  are  entitled  to 
vote,  and  that  there  was  nothing  in  this  objection. 
Sanson  v.  Oampkin,  1  Bob.  Ecc.  Bep.  370. 

Where  the  13  k  14  Vict  c.  99  (Small  Tenements 
Act),  has  been  adopted  in  a  parish,  an  owner  of 
a  tenement  of  a  value  not  exceeding  61.  who  has 
been  assessed  to  the  poor-rate  inst^ul  of  the  oc- 
-cupier,  is  by  virtue  of  58  Geo.  3,  c.  69,  entitled  to 
vote  at  all  vestry  meetings  in  respect  of  such  tene- 
ment, but  the  occupier  has  no  such  vote.  But 
for  whatever  numb^  of  tenements  such  owner  is 
assessed,  he  can,  at  the  most,  give  no  more  than 
-six  votes,  the  restriction  in  s.  3  of  the  58  Qeo.  3, 
■c.  69,  being  applicable.  Richardson  v.  Oladwhiy 
BL,  Bl.  &  El.  138  ;  27  L.  J.,  M.  C.  192  ;  4  Jur.,  N. 
S.  377. 

In  respeot  of  what  Property.]— In  a  parish  in 
which  13  &  14  Vict.  c.  99  had  been  adopted,  and 
certain  owners  of  small  tenements  had  been 
rated  to  the  poor-rate,  instead  of  occupiers,  a  poll 
was  taken  on  a  proposed  church-rate.  In  favour 
of  the  rate  certain  ratepayers  claimed  to  vote 
'(and  their  votes  were  admitted  and  recorded), 
not  only  according  to  the  value  of  the  property 
in  their  own  occupation  in  respect  of  which  they 
were  assessed  under  the  provisions  of  58  Geo.  3, 
c.  69,  but  in  addition  and  separately  in  respect  of 
each  property  to  which  they  were  assessed  under 
13  &  14  Vict.  c.  99  : — Held,  that  such  votes  were 


recorded  en-oneously  and  illegally.    Lamhc  v. 
Gri&ves,  8.  Jur.,  N.  S.  288. 

Where,  at  a  vestry  meeting,  a  person  is  entitled 
to  vote  in  two  characters,  as  an  occupier  in  his 
own  right,  and  also  as  an  owner  in  his  vicarious 
right,  he  cannot  exercise  his  rights  separately, 
but  must  combine  his  qualifications,  so  as  to  vote 
according  to  and  in  respect  of  the  aggregate 
charge  to  which  he  is  subject.    Ih, 

What  a  suffieient  Quorum  at  Vestry.]  — 
The  commissioners  for  building  and  enlarging 
churches  having,  pursuant  to  58  Geo.  3,  c.  45, 
and  59  Geo.  3,  c.  30,  appointed  twenty-six  per- 
sons to  be  a  select  vestry,  for  the  care  and 
management  of  a  church,  and  all  matters  relating 
thereto : — Held,  that,  in  order  to  constitute  a 
good  assembly  of  the  select  vestry  so  appointed, 
there  must  be  pi'esent  a  majority  of  the  number 
(viz.  fourteen)  named  in  the  appointment ;  and, 
therefore,  that  a  rate  for  the  repau-  of  the  church, 
made  at  a  meeting  where  there  was  not  such  a 
majority,  was  illegal,  and  that  payment  of  such 
a  rate  could  not  1^  enforced  in  the  ecclesiastical 
court.    Blachett  v.  Blizard,  9  B.  &  C.  851. 

ProoeedingB  at  Xeeting.] — ^An  iiTdevant  vote 
on  a  proposition  submitted  to  a  vestry  meeting 
does  not  prevent  those  who  gave  it  from  after- 
wards voting  on  any  other  proposition  relating  to 
the  same  subject  proposed  at  the  same  meeting. 
Gosling  v.  Vele^i/,  4  H.  L.  Cas.  679  ;  1  C.  L.  R. 
950;  17  Jur.  939. 

Therefore,  a  resolution  passed  by  the  majority 
in  vestry  to  declare  that  no  church-rate  is  neces- 
sary, and  to  refuse  any  such  rate,  does  not  disen- 
title  the  persons  composing  that  majority  to  vote 
upon  the  question  of  any  particular  proposal  for  a 
rate  made  by  any  of  the  minority  ;  and  if  a  rate 
should  be  made  by  the  minority  alone,  the  votes 
of  the  other  persons  present  not  having  been 
taken  on  it,  such  rate  will  be  bad.    lb. 

Certain  local  acts  contained  provisions  by 
which  any  latc  in  a  parish,  made  by  virtue  of  the 
acts,  might  be  recovered  by  summons  before  two 
justices  of  the  peace  ;  and  an  appeal  was  given 
to  the  quarter  sessions.  Separate  districts  for 
ecclesiastical  purposes  were  afterwards  formed 
in  this  parish  under  19  &  20  Vict.  c.  104.  In 
1861.  the  churchwardens  gave  notice  that  a  vestry 
of  the  parish,  except  those  districts,  would  be  held 
to  make  a  rate  for  the  repair  of  the  parish  church, 
and  in  the  notice  it  was  stated  that  a  shew  of 
hands  would  be  taken  on  each  preposition  or 
amendment  which  might  be  submitted  to  the 
meeting,  and  if  poll  &ould  be  demanded,  the 
polling  would  be  taken  at  an  adjourned  meeting 
on  all  the  propositions  and  amendments  made  at 
the  originiu  meeting.  At  the  meeting  a  rate  of 
2d,  in  the  pound  was  proposed,  and  an  amend- 
ment was  moved  "that  no  rate  be  granted." 
The  majority  was  in  favour  of  the  amendment. 
Upon  a  poll  being  demanded,  the  vestry  was  ad- 
journed for  the  purpose  of  taking  it.  At  the 
poll  the  voting  was  lor  the  motion  and  for  the 
amendment,  and  at  the  close  of  it  the  chairman 
declared  the  motion  to  be  carried,  and  no  other 
amendment  was  allowed  to  be  put : — Held,  first, 
that  notwithstanding  the  creation  of  the  separate 
districts,  the  local  act«  still  applied  to  church- 
rates  for  the  parish  church.  R^g,  v.  Roberts^  3 
9.  k  S.  495  ;  32  L.  J.,  M.  C.  822  ;  7  L.  T.  822  ;  11 
W.  R.  362. 

Held,  secondly,  that,  the  amendment  being  a 
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direct  negative  of  the  original  motion,  it  was  not 
necesearj  to  take  the  poll  on  each  ;  and  that  no 
amendment  could  be  brought  forward  after  the 
close  of  the  poll.    lb. 


Irregular.] — At  a  vestry  meeting,  a  motion 


having  been  made  and  seconded  that  a  rate  be 
made,  an  amendment  was  proposed,  that  it  was 
not  legal  or  expedient  to  make  a  church-rate  for 
the  district.  The  amendment,  and  afterwards 
the  original  question,  were  put  to  the  meeting ; 
the  first  was  negatived,  and  the  latter  carried.  A 
poll  was  demanded  on  the  amendment  only,  and 
the  vestry  was  adjourned  for  that  purpose.  On 
the  day  to  which  the  vestry  had  been  adjourned, 
the  chairman  declared  the  state  of  the  poll  under 
the  headings — the  number  for  the  amendment  and 
against  the  rate — ^the  number  against  the  amend- 
ment and  for  the  rate ;  and  then  dissolved  the 
meeting  without  having  put  the  original  motion 
a  second  time : — Held,  that  the  proceedings, 
though  irregular,  were  not  sufficiently  so  to 
vitiate  the  rate.  Tiarks  v.  Iftttton,  1  L.  R.,  Ecc. 
270 ;  36  L.  J.,  Ecc.  11 ;  12  Jur.,  N.  S.  1013. 

At  a  vestry  meeting,  a  majority  after  a  poll 
was  declared  in  favour  of  a  church-rate  for  the 
purpose  of  defraying  the  expense  of  fencing  In  a 
piece  of  land,  purchased  as  an  additional  burial- 
ground  for  the  parish ;  irregularities  were  allied 
to  have  taken  place  in  the  proceedings  which 
would  render  the  rate  void.  The  court  never- 
theless refused  to  grant  a  mandamus  to  the 
churchwardens  to  convene  a  vestry  for  the  pur- 
pose of  considering  the  propriety  of  making  such 
a  rate.  St.  JohrCSy  Cardiff  (JCIwrchwardewi)^ 
In  re,  16  L.  J.,  M.  C.  54  ;  11  Jur.  183. 

Seftinl  to  accept  Vote— Bates  not  paid  by 
Voter  himself.  ] — It  is  no  legal  ground  for  refus- 
ing a  vote  tendered  at  the  poll  that  the  voter's 
rates  had  been  paid,  not  by  himself  but  by  other 
persons  in  order  to  enable  him  to  vote  ;  but,  in 
order  to  vitiate  the  vote  on  that  ground,  the  re- 
jected voter  ought  to  have  tendered  his  vote. 
Richards  v.  Birley,  10  L.  T.  142— P.  C. 

£i  Befosal  to  make  Bate. 

What  is.] — A  citation  against  a  parishioner, 
charging  him,  that  he  "  wilfully  and  contuma- 
ciously obstructed,  or  at  least  refused  to  make, 
or  join,  or  concur  in  the  making  of  a  sufficient 
rate  for  providing  funds  to  defray  the  expense  of 
the  necessary  repairs  of  the  parish  churcn,"  does 
not  contain  a  sufficient  allegation  of  an  offence 
cognizable  by  an  ecclesiastical  court.  IVaruns 
V.  Stetcard,  D.  &  M.  748 ;  6  Q.  B.  984 ;  8  Jur. 
1066. 

When  the  making  a  church-rate  is  enjoined  on 
a  special  vestry  by  act  of  parliament,  a  colour- 
able adjournment  for  the  purpose  of  delay  is 
equivalent  to  a  distinct  refusal.  Reg,  v.  8t, 
Margaret^  Leicester,  8  A.  &  E.  889 ;  1  P.  &  D. 
116. 

Of  Vestry — Subsequent  makixig  by  Church- 
wardens.] — Where  the  churchwardens  duly  con- 
vene a  parish  vestry,  and  propose  a  rate  for  the 
necessary  repair  and  expenses  of  the  parish 
church,  whicn  a  majority  of  the  assembled  pa- 
rishioners refused  to  make,  a  rate  made  by  the 
churchwardens  at  a  subsequent  day  and  meeting 
is  illegal  and  void.  Burder  v.  Veley,  12  A.  &  E. 
233  ;  4  P.  &  D.  452.    Affirmed  (in  error^  nom. 


Veley  v.  Burder,  4  P.  &  D.  475  :   12  A.  &  E.. 
265  ;  1  Am.  &  H.  196  ;  5  Jur.  1013— Ex.  Ch. 

Xandamufl — ^To  call  Vestry.  ]  —James  1.  granted 
a  rectory  to  a  corporation  in  trust  to  pay  sti- 
pends, and  to  bear  all  the  charges  issuing  out  of 
the  rectory.  The  22  &  23  Car.  2  absolved  the 
parishioners  from  payment  of  tithe,  and  enacted 
that  a  rate  should  oe  made  yearly  by  .the  parish 
officers  for  the  payment  of  stipends,  and  for 
church  repairs.  The  56  Geo.  3,  c.  55,  enacted, 
that  it  might  be  lawful  for  the  wardens,  over- 
seers, aud  inhabitants  in  vestry,  to  make  a  rate 
(to  a  larger  amount)  for  the  payment  of  stipends,, 
and  for  church  repairs.  On  a  vestry  refusing  to 
make  a  rate  for  the  above  purposes,  the  court 
issued  a  mandamus  to  them  to  call  a  vestry,  and 
make  a  rate.  Rex  v.  St,  SaHovrs,  Soutkwark 
(Wardens,  iv.),  1  N.  &  P.  496;  7  A.  &  E. 
937,  n.    S.  C.,  on  argument  of  rule,  see  infra. 

Where  a  majority  at  a  meeting,  held  in  pur- 
suance of  a  monition  from  the  Consistory  Court, 
to  take  steps  for  repairing  a  church,  refused  to 
make  any  church-rate,  and  thereupon  the  church- 
wardens and  the  minority  made  a  rate,  the  court 
refused  a  mandamus  to  the  chapel wudens  of  a 
township  in  the  parish,  to  compel  them'  to  raise 
their  customary  proportion  of  the  rate.  Reg,  v. 
Tlumaty  3  G.  &  D.  486;  3  Q.  B.  589  ;  6  Jur.  1122. 
A  mandamus  will  not  lie  to  churchwardens  \o 
make  a  church-rate.  Rex  v.  Wilson,  5  D.  &  R, 
602. 

Because  it  is  a  subject  of  ecclesiastical  juris- 
diction. Rex  V.  St,  Peter's,  Thetford,  5  T.  R, 
364. 

Although  a  mandamus  docs  not  lie  to  the- 
churchwardens  to  make  a  church-rate,  yet  it  lies 
to  the  churchwardens  of  two  united  parishes, 
under  10  Anne,  c.  11,  to  assemble  a  meeting  for 
the  purpose  of  agreeing  upon  and  ascertaining 
the  moneys  and  rates  to  be  assessed  for  the  repair 
of  the  church  of  one  of  those  parishes.  Rex  v. 
St,  Margaret  and  St,  John,  Westminster,  4  M.  & 
S.  250. 

Where  an  act  directs  a  body,  created  by  the 
act,  to  levy  church-rates,  the  court  will  compel 
them  by  mandamus  to  levy  the  rate,  and  will  not 
confine  the  writ  to  ordering  the  body  to  assemble 
for  the  purpose  of  determining  whether  they  will 
levy  the  rate  or  not.  Reg.  v.  St.  Margaret' s^ 
Leicester,  8  A.  &  B.  889  ;  1  P.  &  D.  116. 

James  I.,  by  letters  patent,  granted  the  rectory 
of  St.  S.  to  certain  persons  and  their  heirs,  in 
trust  for  the  wardens,  enjoining  them,  out  of  the 
revenues,  to  maintain  two  chaplains,  and  to  re- 
pair the  parish  church,  and  to  pay  the  chaplain 
certain  salaries.  By  a  local  act,  reciting  these 
letters  patent,  and  that  the  parish  church  was 
very  chargeable,  and  the  revenue  did  not  extend 
to  repair  the  church  and  allow  any  reasonable 
maintenance  to  the  chaplains,  it  was  enacted, 
that  the  inhabitants  should  be  dischax^ged  from 
tithes,  and  that,  in  consideration  thereof,  the 
wardens,  with  six  of  the  inhabitants,  might  make 
a  rate  every  year,  and  that  the  wardens  should 
pay  the  chaplains  certain  salaries,  which  should 
oe  in  lieu  of  all  salaries  to  be  paid  under  the 
letters  patent ;  and  all  the  residue  of  the  rate  to 
be  apphed  to  the  repair  of  the  church.  A  subse- 
quent act  directed  that  the  rate  should  be  made 
by  the  wardens,  overseers  of  the  poor,  and  other 
inhabitants  of  the  parish,  in  vestry  assembled ; 
and  that  out  of  the  icte  so  collected  the  wardens 
should  pay  the  salaries  and  apply  the  remainder 
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to  the  TepaiiB  of  the  church.  The  inhabitants 
having  refused  to  maJcearate  under  this  act,  and 
the  salaries  of  the  chaplains  being  unpaid,  and 
the  church  out  of  repair,  the  court  directed  a 
mandamus  to  the  wardens  and  inhabitants  to 
make  a  rate: — ^Held,  that  the  mandamus  was 
rightly  directed,  as  the  wardens  had  no  power  to 
make  a  rate  alone.  Reg,  y.  tSt.  SavUmr'a,  Sovth- 
work  {Ch»rehwardens,  <Jv.),  3  N.  &  P.  126  ;  7  A. 
ii  E.  925 ;  1  W.,  W.  &  H.  106  ;  2  Jur.  132. 

Where  a  township,  being  part  of  a  parish,  is 
called  upon  by  mandamus  to  pay  a  definite  cus- 
tomary proportion  of  a  church-rate  made  for  the 
whole  parish,  it  must  appear  that  the  inhabitants 
were  summoned  to  consider  the  rate  ;  for,  if  the 
custom  requires  such  summons,  fulfilment  of  that 
requisite  is  essential ;  and  if  it  does  not,  it  is  a 
bad  custom.  Seg.  v.  Dalhy,  3  Q.  B.  602  ;  S.  C 
nom.  Beg,  v.  Forsttw,  7  Jur.  13. 

ST.  Validity  of. 

Generally.] — ^A  rate  to  reimburse  churchwardens 
such  sums  as  they  had  expended,  or  might  there- 
after expend  on  the  parish  church,  would  be  bad 
on  the  face  of  it,  as  in  part  retrospective.  Rex 
V.  Ha  worth,  12  East,  556. 

A  church-rate,  made  pursuant  to  a  resolution 
of  a  vestry,  was  stated  in  the  heading  of  the  rate 
to  be  made  '*for  and  towards  the  repairs  of  the 
church,  and  oth^r  incidental  charges  of  the 
parish :" — Held,  that  the  rate  was  bad,  because 
it  appeared  to  be  made  not  exclusively  to  defray 
expenses  to  which  a  church-rate  is  applicable. 
Jfrg.  V.  Byrom,  3  New  Sess.  Cas.  180  ;  12  Q.  B. 
321  ;  17  L.  J.,  M.  C.  134  ;  12  Jur.  479. 

Where  the  resolution  of  the  vestry  granting  a 
church-rate  and  the  rate  aire  both  good,  a  defec- 
tive title  of  the  rate  may  be  amended.    Ih, 

Votiee  to  Parifhionen.] — It  is  essential  to  the 
validity  of  a  church-rate  that  the  notice  required 
by  the  58  Geo.  3,  c.  69,  s.  1,  summoning  the 
parishioners  together,  should  clearly  apprise  them 
of  the  special  purpose  for  which  the  vestry  meet- 
ing is  to  be  called.  Smith  v.  Deighton,  8  Moore, 
P.  C.  C.  179. 

h.  Chaxiel  Bates. 

An  inhabitant  of  a  parish  was  libelled  for  non- 
payment of  rates  imposed  for  the  repair  of  the 
parish  church,  and  of  certain  chapels  built  with- 
in the  parish,  under  68  Geo.  3,  c.  45  ;  59  Geo.  3, 
c.  134  ;  and  3  Geo.  4,  c.  72.  He  declared  in  pro- 
hibition, alleging  that  the  rate  was  improperly 
levied  on  a  part  of  the  parish  only,  excluding  the 
township  of  H.  Plea,  that  the  chapels  were 
built  in  aid  of  the  parish  church  ;  that  there  has 
immemorially  been  a  chapel  in  H.,  at  which  the 
inhabitants  of  H.  have  received  all  divine  rites 
and  services ;  that  the  costs  of  repairing  the 
chapel  have  been  immemorially  defrayed  by  the 
inhabitants  of  H.,  and  no  others ;  that  no  rate 
for  repairing  the  parish  church  has  been  laid  on 
any  person  in  H. ;  and  that  the  inhabitants  of 
H.'  have  from  time  immemorial  been  exempt 
from  contributing  to  the  repairs  of  the  parish 
church.  A  verdict  having  been  given  for  the  de- 
fendant : — Held,  that  the  court  must,  after  ver- 
dict, intend  the  chapel  to  have  been  coeval  with 
the  church,  althougn  that  fact  was  not  pleaded ; 
and  that  the  chapel  and  church  being  coeval, 
and  the  inhabitants  having  always  been  exempt 
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from  the  church-rate,  no  rate  for  repairing  the 
church  could  be  imposed  upon  them.  Craven  v. 
Sanderson,  7  A.  &  E.  880 ;  2  N.  &  P.  641  ;  W., 
\  W.  &  D.  694. 

Held,  also,  that  under  3  Geo.  4,  c.  72,  s.  20, 
which  directs  that  chapels  built  under  the  two 
first-mentioned  acts,  or  that  act,  shall  be  repaired 
by  the  parishes  or  places  at  large  to  which  they 
belong,  the  new  chapels  were  repairable  by  the 
district  which  repaired  the  church ;  viz.,  the 
parish  of  W.  minus  the  township  of  H.    Jb, 

Held,  also,  that  the  mere  fact  of  a  district  in  a 
parish  having  kept  up  a  chapel  of  its  own,  with- 
out coming  on  the  parish  rates,  did  not  shew  a 
custom  in  such  district  to  maintain  its  chapel  by 
rates  levied  on  its  own  inhabitant&    Ih. 

A  chapel-rate  was  laid  on  the  landholders  of 
the  chapelry  only,  exclusively  of  the  holders  and 
occupiers  of  mills  and  houses : — Held,  that  an 
occupier  of  land  within  the  chapelry,  who  did 
not  object  to  the  rate  before  the  justices  when 
summoned  for  non-payment,  could  not  question 
its  validity  in  replevin,  after  distress  on  his  goods 
under  the  justices'  warrant.  Ramthottom  v. 
Duckworth,  1  Ex.  606  ;  19  L.  J.,  M.  G.  74. 

A  chapel-rate,  duly  made,  but  objected  to  from 
extrinsic  circumstances,  can  only  be  questioned 
in  the  ecclesiastical  court.    Ih, 

1.  Items  in  Bates. 

What  Admissible.] — Charges  for  ** sidesmen, 
their  salary  and  gowns,"  for  ringers,  and  for 
insurance,  are  admissible  items  in  a  church-rate, 
if  the  vestry  assents  to  the  estimate  which  in- 
cludes them  at  the  time  the  rate  is  granted. 
Rand  v.  Qretn,  6  Jur.,  N.  S.  803. 

A  charge  for  the  attendance  of  a  legal  adviser 
at  the  taking  a  poll,  for  legal  assistance  in  making 
a  church-rate,  or  for  the  salary  of  an  organist  in 
a  wealthy  town  parish,  if  such  charges  have  been 
sanctioned  by  the  vestry,  may  be  lawfully  paid  out 
of  a  church-rate,  and  a  rate  made  to  cover  them 
will  not  be  excessive.  Tiarkgy,  Ilutton,  1  L.  R., 
Ecc.  270  ;  85  L.  J.,  Ecc.  11  ;  12  Jur.,  N.  S,  1013. 

Should   be  Settled   before   Xotlon  tor 

Chnreh-rate  is  put] — Where  a  vestry  meeting  is 
held  for  the  purpose  of  passing  a  church-rate,  and 
the  churchwardens  produce  an  estimate  contain- 
ing items  alleged  to  be  illegal,  such  as  an  item 
for  wanning  the  church,  the  chairman  ought  to 
allow  the  question  of  these  items,  and  of  the 
quantum  of  the  rate,  to  be  first  disposed  of,  be- 
fore the  motion  for  a  church-rate  is  put.  Richards 
V.  Birleyy  10  L.  T.  142— P.  C. 

2.  Publication  op  Rates. 

Under  7  Will.  4  &  1  Vict.  c.  46,  it  is  a  sufficient 
publication  of  a  rate  if  a  copy  of  it  is  affixed,  be- 
fore divine  service  on  the  Sunday  next  after  its 
allowance,  on  the  principal  or  most  usual  door  of 
all  the  churches  and  chapels  of  the  established 
church  within  the  parish,  in  which  divine  service 
is  perform^  It  is  not  necessary  to  publish  it  on 
all  the  doors  of  any  church  or  chapel,  nor  on  the 
door  of  a  church  or  a  chapel  in  which  divine 
service  has  ceased  to  be  performed  ;  nor  on  the 
door  of  any  building,  not  being  a  church  or  a 
chapel,  in  which  divine  service  is  performed. 
Ormerod  v.  Chadwhk,  16  M.  &  W.  367  ;  16 
L.  J..  M.  C.  143. 

See  also  Rates. 

B  B 
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3.  Pbopbbty  Rateable. 


Wlutt.] — ^Where  a  local  act  empowered'  the 
trnstees  therein  named  to  raise  a  sum  of  money 
for  rebuilding  a  parish  church,  and  to  make  a 
rate  for  defraying  the  principal  and  interest  of 
the  sum  borrowed  on  the  "  houses,  warehouses, 
shops,  buildings,  lands,  tenements  and  heredita^ 
ments,  rated  or  rateable  to  the  poor :  " — Held, 
that  tithes  were  rateable  under  these  words. 
Bex  V.  BuchinghaiMMre  (Jkgtioes)^  1  K.  &  P. 
603  ;  6  A.  &  E.  388  ;  W.,  W.  &  D.  162. 

The  London  Missionary  Society  occupied  a 
house  under  a  lease  for  religious  and  charitable 
purposesL  The  treasurer  attended  at  the  house 
one  day  in  the  week  to  superintend  the  society^s 
affairs,  but  no  person  ever  slept  there.  The 
treasurer  receiyed  no  remuneration  for  his  ser- 
vices, and  neither  he,  nor  any  other  person 
connected  with  the  society,  derived  any  profit 
from  the  occupation  of  the  premises : — Held,  that 
the  treasurer  was  properly  assessed  to  a  church- 
rate,  under  an  act  extinguishing  tithes  in  the 
parish,  and  authorizing  a  yearly  church-rate  to 
be  made,  in  order  to  raise  money  for  the  purpose 
of  compensation  to  the  parson  in  lieu  of  tithes, 
and  for  the  repairs  of  the  church,  upon  all  in- 
habitants and  occupiers,  because  beneficial  occu- 
pation was  not  material  in  this  case.  Reg.  v. 
Wilton,  12  A.  &  E.  94  ;  4  P.  &  D.  130 ;  4  Jur. 
1128. 

Rights  of  common  connected  with  possession 
are  liable  to  be  rated,  as  also  is  a  towing-path,  for 
the  profits  derived  therefrom,  and  earned  within 
the  parish,  although  no  tolls  be  taken  there. 
Medland  v.  Paifie,  4  Jur.,  K.  S.  1283. 

Mode  of  Asseising  Property.]— Land  must  be 
rated  according  to  the  rent  it  could  reasonably 
be  let  for,  and  other  property  according  to  the 
existing  value  of  the  subject-matter  at  the  time 
of  rating.    lb. 

Though  a  church-rate  is  often  made  according 
to  the  assessment  for  the  poor-rate,  it  acquires  no 
validity  from  that  circumstance,  and  the  poor-rate 
may  be  void,  and  yet  the  church-rate  good.  A 
church-rate  does  not  require  to  be  upon  the  full 
rateable  value,  it  merely  requires  to  be  just  and 
equal.  Yet  the  acquiescence  of  a  parish  in  a  poor- 
rate  is  presumptive  evidence  that  a  church-rate 
made  upon  the  same  basis  is  just  and  equal.  The 
substantial  inequality  which  will  render  a  church- 
rate  invalid  may  be  either  the  omission  of  pro- 
perty that  ought  to  be  rated,  or  the  underrating 
some  and  the  overrating  other  property.  Atten- 
borough  v.  Xcmp,  14  Moore,  P.  C.  C.  351 ;  7  Jur., 
N.  S.  665  ;  5  L.  T.  67  ;  9  W.  R.  771— P.  C. 

A  church-rate  differs  from  a  poor-rate  in  three 
things ;  it  need  not  be  upon  the  net  annual  value ; 
if  just  and  equal  it  cannot  be  compounded  for ; 
and  the  landlords  of  small  tenements  cannot  be 
rated  for  part  thereof  in  lieu  of  the  occupiers.  lb. 

Churchwardens  in  making  a  church-rate  need 
not  follow  the  poor-rate,  and  should  not  do  so 
unless  satisfied  it  is  just  and  equal ;  and  to  make 
it  a  mere  copy  of  the  poor-rate  may  make  the  rate 
bad.    lb. 

In  making  a  church-rate  the  parishioners  are 
not  bound  to  adopt  the  valuation  made  by  an 
assessment  committee  under  25  k  26  Vict.  c.  103. 
Bar?ies  v.  Grant,  35  L.  J.,  Ecc  9  ;  12  Jur.,N.  S. 
168;  13L.  T.,  688. 

Where  a  church-rate  was  made  upon  the  basis 
of  an  old  valuation,  originally  made  for  the 


purposes  of  a  poor-rate,  and  in  accordance  with 
6  &  7  Will.  4,  c.  96,  s.  1,  and  which  had  been 
since  from  time  to  time  corrected,  and  acted  upon 
and  acquiesced  in  for  a  great  number  of  jeax&, 
the  court  refused  to  disturb  the  rate,  merely  on 
the  ground  that  a  new  valuation,  niade  under 
25  &  26  Vict.  c.  103,  differed  from  the  old  one. 
lb. 


Founded  on  Bent] — The  rent  paid  for 


lands  is  not  a  conclusive  test  of  their  value  ;  and 
an  assessment  under  25  &  26  Vict.  c.  103,  founded 
chiefly  on  the  basis  of  the  actual  rent,  and  not 
the  rent  at  which  the  property  might  reasonably 
be  expected  to  let  from  year  to  year,  according 
to  6  &  7  Will.  4,  c.  96,  s.  1,  is  erroneous. 
Edwai'ds  v.  Hatton,  1  L.  R.,  Ecc  21 ;  35  L.  J., 
Ecc.  1  ;  12  Jur.,  N.  S.  144  ;  13  L.  T.  689. 

0 

4.  Appeal  against  Rates. 

A  defendant  in  a  suit  for  subtraction  of  church- 
rates  may  plead  that  he  is  assessed  at  too  low  a 
rate,  and  is  not  bound  to  aver  or  shew  that  he 
himself  is  injured  by  the  inequality  of  the  asseas- 
ment  of  which  he  complains. 

The  Judicial  Committee  will  not  entertain  an 
appeal  solely  on  the  ground  of  the  refusal  of  the 
court  below  to  allow  the  defendant  costs  on  the 
dismissal  of  a  suit  for  subtraction  of  church-rate, 
if  care  and  discretion  have  l^pen  bon&  fide  ex- 
ercised by  the  judge.  Richards  v.  Birley,  2 
Moore,  P.  C.  C,  N.  S.  96  ;  10  L.  T.  142, 

Appeal  from  Order  of  Jnstioei.] — 8ee  Reg.  v. 

Staffordshire  Justices,  col.  746, 

5.  BoEBowiNG  Money  on  Secueity  op 
Chubch  Rates. 

For  Bepaire  to  Chnreh  —  Fntare  Szpensei 
only.] — The  59  Geo.  3,  c.  1 34,  s.  14,  which  authorizes 
chur^wardens  to  borrow  money  upon  the  credit 
of  the  church-rates  for  defraying  the  expenses  of 
repairs  to  the  church,  contemplates  future  ex- 
penses only,  and  not  such  as  have  already  been 
incurred  ;  therefore  churchwardens  cannot  raise 
a  loan  to  the  credit  of  the  church-rates,  to  pay  a 
debt  for  repairs  incurred  in  the  past  year.  Aex  v. 
Dursley  (  Churchwardens),  5  A.  &  E.  10  ;  H.  &  W. 
9 ;  6  N.  &  M.  333  ;  iSf.  P.,  Pigott  v.  Bearblock, 
4  Moore,  P.  C.  C.  499  ;  8  Jur.  479. 

The  loan  ought  to  be  raised  at  the  time  when 
the  repairs  are  done,  and  the  levying  of  rates  for 
the  repayment  should  commence  immediately, 
and  be  continued,  so  as  to  pay  off  the  debt  by 
net  annual  instalments.  lb.  8e§  aUo  cases  in 
col.  700. 

What  Constitiites  a  Borrowing— liAbility  of 
Batepayeri.] — On  22nd  June,  1826,  a  vestry 
passed  a  resolution  to  enlarge  the  parish  church, 
to  approve  the  estimate  of  the  contractors  for 
2,3902.,  and  to  borrow  the  money  necessary  for 
the  plan,  beyond  the  sum  already  raised,  upon 
bonds  of  502.  each,  bearing  5  per  cent,  interest. 
On  7th  December,  1826,  the  vestry  passed 
another  resolution,  authorizing  the  church- 
wardens, with  the  assistance  of  a  committee, 
to  borrow  at  interest  any  sum  or  sums  of  money 
not  exceeding  2,0002.  for  the  payment  of  such 
expenses.  The  resolution  declared  that,  in  order 
to  secure  the  repayment  of  such  money  so  bor- 
rowed, the  churchwardens  for  the  time  being 
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under  the  act  of  parliament.  Afterwards,  in 
1827,  chapelwardens  of  B.  executed  a  deed, 
charging  the  chapel  rates  of  the  township  with 
the  repayment  of  600/.  and  interest,  which  sum 
of  money,  the  deed  recited,  was  borrowed,  under 
the  resolution  of  the  vestry,  for  enlarging  and 
rebuilding  the  chapel  : — Held,  first,  that  the 
township  of  B.  was  not  a  parish  within  58  Geo.  H, 
c.  ,45,  s.  59,  so  as  to  authorize  the  chapel- 
wardens, with  the  consent  of  the  vestry,  to 
borrow  money  on  the  rates.  Heg,  v.  Willim,  16 
Q.  B.  1  ;  20  L.  J.,  M.  C.  63  ;  15  Jur.  506. 


should,  from  time  to  time,  make  such  rates  as 
should  be  necessary  for  payment  of  interest  on 
such  debt,  and  not  less  than  5  per  cent  to  ac- 
cumulate as  a  sinking  fund.  The  consent  of  the 
bishop  of  the  diocese,  and  of  the  incumbent,  was 
given  to  this  resolution.  The  work  was  dope  by 
the  contractors  between  29th  June,  1826,  and 
29th  March,  1830.  A  sum  of  400/.  then  re- 
mained due  to  the  contractors,  and  the  then 
churchwardens  agreed  that  this  sum  should  be 
treated  as  a  loan  from  the  contractors  to  the 
parish ;  and  they  executed  four  deeds  of  charge 
upon  the  rates  of  the  parish  for  50/.  each,  at  5 
per  cent,  interest,  payable  on  the  31st  March, 
1831,  and  ezpr^sed  to  be  in  part  liquidation  of 
the  debt  Interest  was  gradually  paid  on  the 
bonds  until  after  March,  1850,  but  no  demand 
was  ever  made  by  or  on  behalf  of  the  obligees, 
that  any  fund  should  be  provided  for  the  pay- 
ment of  the  principal,  nor  had  any  such  fund 
been  provided.  On  a  mandamus  to  the  church- 
wardens for  the  time  being  to  make  rates  for 
the  purpose  of  paying  to  the  executors  of  the 
obligees  the  principal  and  the  arrears  of  interest 
npon  Uie  bonds  : — Held,  first,  that  the  consent 
of  the  committee  to  the  borrowing  or  quasi  bor- 
rowing of  the  400/.,  if  essential  to  the  validity  of 
the  bcmds,  might  be  pitesumed,  although  it  did 
not  appear  upon  the  face  of  the  instruments. 
Jiey.  V.  St.  MicliaeVs,  SittUhampton  (^Church- 
warden*),  6  £1.  &  Bl.  807 ;  25  L.  J.,  Q.  B.  379  ; 
2  Jur.,  N.  S.  1090. 

Held,  secondly,  that  the  transaction  amounted 
to  a  borrowing  within  58  Geo.  3,  c.  45,  s.  59,  and 
that  the  bondis  were  to  be  considered  as  given 
to  secure,  not  a  past  debt,  but  a  present  loan,  lb. 

Held,  thirdly,  that  the  liability  of  the  rate- 
payers, under  the  bonds,  was  not  destroyed  by 
the  obligees  having  failed,  during  twenty  years, 
to'demand  that  they  should  provide  a  fund  for 
payment  of  the  principal.    Ib» 

Who  can  Borrow.] — The  township  of  B.  had 
had  immemorially  chapelwardens  and  a  chapel, 
the  expense  of  repairing  which  had  always  been 
defrayed  by  a  rate  on  the  inhabitants  of  the 
township.  For  many  years,  commencing  in 
1727,  there  had  been  a  burial-ground  attached  to 
the  chapel,  as  the  burial-ground  of  the  township  ; 
and  the  sacraments  of  the  church  had  aUo,  for 
many  years,  been  administered  in  the  chapel. 
Bat  the  township  was  locally  situated  within  the 
parish  of  W.,  and  from  1727  to  1740,  burial  fees 
were  paid  for  every  burial  in  B.,  by  the  clergy  of 
the  cnapel  at  B.  to  the  clergy  of  the  parish 
church  of  W.,  and  als6  a  fee  upon  the  churching 
of  women  ;  and  although  marriages  were  solemn- 
ized in  the  chapel  at  B.,  both  by  banns  and 
licence,  &om  1695  to  1754,  yet  such  solemniza- 
tions totally  ceased  from  that  time  until  1843, 
when  the  chapel  was  licensed  for  the  solemniza* 
tion  of  marriages,  under  the  act  for  the  registra- 
tion of  births,  deaths,  and  marriages.  In  1825. 
it  was  resolved,  by  a  majority  of  two-thirds  of 
the  vestry  of  B.,  convened  by  a  notice,  to  con- 
sider whether  an  offer  by  the  society  JEor  pro- 
moting the  enlargement  and  building  of  churches 
and  c^ipels  should  be  accepted,  and  the  church 
enlai^ed,  and  whether  a  sum  to  make  up  any 
dcHdency  should  be  raised  upon  the  rates,  that 
550/.,  offered  by  the  society,  should  be  accepted, 
and  that  the  chapel  should  be  enlarged,  and  that 
any  deficiency  in  the  expense  should  be  made  up 
by  the  sale  of  forty  private  pews,  and  by  rates 


Consent  of  Vestry.  J— Held,  secondly,  that  even 
if  it  was,  no  sufficient  consent  by  the  vestry  was 
shewn,  since  no  consent  was  shewn  to  borrow 
the  specific  sum  which  had  been  borrowed,  in 
the  manner  in  which  it  had  been  borrowed ;  and 
that,  consequently,  a  mandamus  under  58  Geo.  3, 
c.  45,  to  compel  the  churchwardens  to  pay  off 
the  600/.  out  of  the  rates,  could  not  be  supported. 
2  b. 

Payment  of  Sum  Borrowed.] — A  rate  may  be 
made  under  58  Geo.  3,  c.  45,  ss.  59,  60,  to  pay 
the  principal  and  interest  of  money  borrowed 
in  the  manner  provided  by  that  statute,  at  a 
meeting  of  which  the  notice  required  by  59 
Geo.  3,  c.  134,  s.  25,  has  not  been  given,  the  latter 
statute  not  repealing  the  former,  but  merely 
providing  a  further  mode  of  raising  the  necessary 
funds.  Farnell  v.  Smith,  15  C.  B.  572  ;  3  C.  L. 
B.  505. 

A.  lent  to  the  churchwardens  of  B.,  under  59 
Geo.  3,  c.  134,  s.  40, 1,000/.  at  5  per  cent.,  and 
agreed  not  to  call  in  the  principal  for  twenty 
ye;arB  : — Held,  that  the  act  was  compulsory  on 
the  churchwardens  to  raise  annually  a  sum  equal 
to  the  amount  of  the  interest,  as  a  fund  for  the 
repayment  of  the  principal,  although  A.  could 
not  compel  the  repayment  of  the  principal  until 
the  expiration  of  the  twenty  years.  Beje  v. 
St.  MichaeVSy  Pembroke  QChnrchwardeiis'),  5 
A.  &  E.  603  ;  1  N.  &  P.  69  ;  2  H.  &  W.  344. 

liability    of  Owner   of    Tithe    Sont- 

chargo  to  pay.] — The  owner  of  tithe  or  tithe 
rent-charge  is  liable  to  be  assessed  to  a  rent 
made  under  5  Geo.  4,  c.  36,  s.  1,  for  the  repay- 
ment of  money  borrowed  under  that  act  from 
the  Public  Works  Loan  Commissioners  for  the 
repair  of  the  parish  church,  notwithstanding  bin 
exemption  from  church-rates.  Smallboties  v. 
Bdney,  8  L.  R.,  P.  C.  444  ;  40  L.  J.,  Bcc.  8  ;  24 
L.  T.  241 ;  19  W.  R.  287. 

6.  How  Ekfobced. 
a.  In  Eocleslaatlcal  Court. 

Where  there  are  two  churchwardens,  one  can- 
not sustain  a  suit  for  subtraction  of  church- 
rates,  without  the  concurrence  and  joinder  of 
his  co-churchwarden.  Fry  v.  Treasure,  2 
Moore,  P.  C.  C,  N.  S.  539  ;  11  Jur.,  N.  S.  205  ; 
11  L.  T.  753  ;  13  W.  R.  476. 

Jnrisdietion  of.]— -The  53  Geo.  3,  c.  127,  s.  7, 
which  gives  power  to  a  justice  to  enforce  the 
payment  of  a  sum  under  10/.  due  upon  a  church- 
rate,  where  the  validity  of  the  rate  has  not  been 
questioned,  nor  the  liability  of  the  party,  takes 
away  the  jurisdiction  of  the  ecclesiastical  court 
in  such  cases.  But  if  the  validity  or  liability  is 
in  question,  the  ecclesiastical  courts  have  juris- 
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diction,  thongh  the  party  has  not  been  summoned 
before  a  justice,  Rieketts  v.  BodenJuim,  4  A.  & 
E.  433  ;  6  N.  &  M.  171  ;  1  H.  &  W.  753  ;  5  D.  P. 
C.  120. 

As  the  ecclesiastical  courts  have  general  juris- 
diction in  matters  of  church-rate,  it  is  nnnecessarj, 
notwithstanding  the  53  Geo.  3,  c.  127,  that  it 
should  appear  from  the  proceeding,  in  a  subtrac- 
tion of  cnurch-rate  cause,  either  that  the  amount 
of  the  rate  exceeded  10/.,  or  that  its  yaliditj  was 
disputed.  Reg,  v.  Tlwrogood,  3  P.  &  D.  629  ;  12 
A.  &  E.  183  ;  4  Jur.  937. 

A  prohibition  will  go  to  the  ecclesiastical  court 
in  a  suit  to  enforce  the  pa^rment  of  a  sum  under 
lOZ.,  due  upon  a  church-rate,  where  neither  the 
validity  thereof,  nor  the  liability  of  the  party  to 
pay  it  is  disputed.  Richards  v.  Dyke^  2  O.  &  D. 
493  ;  3  Q.  B,  256  ;  6  Jur.  1035. 

Ses  judicata.]  —  A  parishioner  having 

been  summoned  before  the  magistrates  of  his 
parish,  under  53  Geo.  3,  c.  127,  for  non-payment 
of  a  church-rate  under  10/.,  informed  them  that 
he  disputed  the  validity  of  the  rate ;  the  magis- 
trates, nevertheless,  made  a  verbal  order  upon 
him  for  payment ;  but  on  a  subsequent  day  with- 
drew the  order,  and  informed  him  of  such  with- 
drawal by  letter.  The  churchwardens  then 
instituted  proceedings  to  enforce  the  rate  ;  the 
defendiuit  appeared  under  protest: — Held,  that 
the  matter  was  not  res  judicata,  and  that  the 
ecclesiastical  court  had  jurisdiction  to  enforce 
the  rate.  Lhtnell  v.  Gunn,  1  Lt  B.,  Ecc.  363  ;  36 
L.  J.,  Ecc.  Cas.  23. 

By  Letters  of  Bequest.] — ^In  March,  1869,  a 
rate  was  made  by  the  churchwai-dens  and  over- 
seers of  a  palish  in  Lichfield,  for  the  repayment 
of  money  borrowed  from  the  Public  Works  Loan 
Commissioners,  under  6  Geo.  4,  c.  36.  The  defen- 
dant occupied  premises  in  the  parish,  in  respect 
of  which  he  was  assessed,  for  the  purposes  of  the 
rate,  at  10*.  9rf.  ;  he  refused  to  pay  this  sum,  and 
disputed  the  validity  of  the  rate.*  Letters  of  re- 
quest were  granted,  directed  to  the  Court  of 
Arches,  requesting  the  judge  to  call  the  defen- 
dant before  him  to  answer  "in  respect  of  the 
said  assessment."  A  decree  by  letters  of  request 
was  issued  in  April,  1870,  and  the  suit  proceeded 
in  the  Arches  Court.  The  defendant  pleaded 
that  a  tithe  rent-charge,  the  property  of  and  re- 
ceived by  the  rector  in  commutation  of  the  tithes 
within  the  parish,  was  not  assessed  to  the  rate, 
and  that  a  glebe  house  and  lands  within  the 
parish,  of  which  the  rector  was  the  owner  and 
occupier,  had  been  omitted  from  the  assessment. 
The  plaintiffs  filed  a  responsive  allegation,  in 
which  it  was  alleged  that,  in  January,  1871,  a 
meeting  was  duly  held  to  amend  the  rate  and  the 
assessment  on  which  the  rate  was  made  ;  and  at 
the  meeting  the  churchwardens,  with  the  concur- 
rence of  the  overseers,  amended  the  assessment 
by  adding  to  and  including  in  such  assessment 
the  rectorial  tithes,  and  glebe  house  and  lands, 
and  amended  the  rate  by  reducing  the  assess- 
ment on  all  the  rateable  property,  and  assessed 
the  rector  as  owner  of  the  tithes,  and  as  owner 
and  occupier  of  the  glebe  house  and  lands,  and 
that  the  sum — in  respect  of  which  the  defendant 
was  assessed  in  the  amended  rate  and  assessment 
— amounted  to  9«.  6<f.  instead  of  10*.  9rf.,  and 
that  the  plaintiffs  only  claimed  to  recover  9*.  5rf. 
The  defendant  opposed  the  admission  of  the  re- 
s|X)nsive  allegation,  and  the  court  held  that  the 


allegation  was  inadmissible,  because  it  bad  no 
jurisdiction  to  inquire  concerning  any  other 
assessment  than  that  mentioned  in  the  letters 
of  request.  Asterley  v.  Adnmn^  3  L.  R.,  Ecc. 
361.    * 

A  cause  of  subtraction  of  church-rate  may  be 
carried  into  the  Arches  Court  by  letters  of  re- 
quest from  the  commissary  of  the  diocese,  or 
other  jurisdiction,  in  which  the  cause  originates, 
under  the  23  Hen.  8,  c.  9,  s.  3,  without  any  pio> 
ceeding  having  been  first  taken  in  the  court  of 
that  jurisdiction.  It  is  sufficient  ground  for  such 
removal  that  matters  of  difficulty  may  arise,  in 
'  which  the  parties  desiring  letters  of  request  can 
;  have  assistance  of  counsel  in  the  superior  court, 
not  attainable  in  the  inferior.  JoUy  v.  Batne^^ 
12  A.  &  E.  201  ;  4  P.  &  D.  224  ;  5  Jur.  22. 

I 
I 

Against  Personal  SepresentatiTet.] — The  exe- 
cutor of  a  deceased  parishioner  cannot  be  dted 
in  an  ecclesiastical  court,  in  respect  of  a  church- 
rate  due  from  his  testator.  Williams  v.  Charge^ 
3  Curt.  343. 

Declaration  in  Prohibition  —  Varianeo.] — A 

declaration  in  prohibition  stated,  that  the  libel 
in  the  spiritual  court  alleged,  first,  that  tl^epari^ 
of  F.  was  a  part  of  and  within  the  paridi  of  K  ; 
secondly,  that  a  usage  had  prevailed  for  the  in* 
habitants  of  F.  to  maintain  their  own  church,, 
and  to  contribute  to  the  repair  of  the  parish 
church  of  B.,  and  all  expenses  and  charges  neces- 
sarily laid  out  and  expended  by  the  church- 
wardens of  B.,  in  a  certain  proportion.  That 
the  plaintiff  gave  a  negative  issue  to  the  libel, 
denying  thereby  the  allegations  of  the  same.  The 
declaration  further  stated,  that  the  plaintiff 
pleaded  that  F.  was  not  a  part  of  or  within  the 
parish  of  B.  ;  and  that  there  was  not  any  such 
usage  as  that  F.,  besides  maintaining  its  own 
church,  should  contribute,  in  a  certain  propor- 
tion, to  the  repair  of  that  at  B.,  and  all,or  any  of 
the  expenses  necessarily  or  otherwise  laid  out  by 
the  churchwardens  of  B. ;  and  that  the  plaintiff 
alleged  that  F.  was  a  distinct  and  separate  parish^ 
and  had  a  parish  church,  which  had  been,  time 
out  of  mind,  maintained  by  the  parishioners  of 
F. ;  and  that  the  same  was  not  a  hamlet,  chapelry 
or  township  belonging  to  or  within  the  parish  of 
B.  Then  followed  a  statement,  that  it  was  falsely 
alleged  in  the  libel  that  an  ancient  usage  had 
been  observed,  by  which  the  inhabitants  of  F. 
had  contributed  to  the  support  of  the  parish 
church  of  B.  in  the  proportion  of  three  parts  in 
eight  of  all  the  expenses  of  such  support ;  and 
that,  when  the  churchwardens  of  B.  levied  8Z.  for 
the  repair  of  their  church,  or  in  due  execution  of 
their  office  of  churchwardens,  the  inhabitants  of 
F.  had  been  used  to  raise  32.  as  their  proportion 
of  such  charges  and  expenses ;  and  the  plaintiff 
expressly  alleged  that  there  was  no  such  usage  of 
F.  contributing  in  any  proportion  towards  the 
repairs  of  the  church  of  B.  Plea  stated  an  im- 
memorial usage,  by  which  F.  had  supported  its 
own  chapel,  and  contributed  to  the  support  and 
reparation  of  the  parish  church  of  B.  in  the  pro- 
portion as  in  the  libel  is  alleged  : — Held,  that 
the  libel  sought  to  enforce  a  usage,  with  respect 
to  the  liability  of  the  i)ari8hioners  of  F.  to  con- 
tribute to  B.  different  from  that  contained  in  the 
plea  ;  and  that  a  question  of  temporal  cognizance 
was  raised  in  the  ecclesiastical  court,  viz.  whether 
F.  be  a  part  of  and  within  the  parish  of  B. ; 
and,  therefore,  the  plea  disclosed  no  sufficient 
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ground  for  awarding  a  consultation.  Dolby  v. 
ItiminffUm,  9  Q.  B.  179  ;  15  L".  J.,  Q.  B.  326 ;  10 
Jut.  920. 


b.  In  County  Oonrt.  ^ 

By  a  local  act  of  parliament  trostees  were  em- 
powered to  rebaild  a  church  ;  and  for  that  pur- 
|XMe  to  make  rates  on  all  the  houses  iiLJthe  parish 
rateable  for  the  relief  of  the  poor ;  one  half  on 
the  landlords,  the  other  half  on  the  tenants  or 
occupiers.  It  also  enacted  that  the  tenants  or 
occupiers  should  first  pay  the  whole  rate,  and 
deduct  a  moiety  out  of  their  rent,  and  that  every 
landlord  should  allow  of  such  deductioUi  not- 
withstanding any  agreement  to  the  contrary. 
Subsequently  to  the  passing  of  this  statute,  a 
lease  of  premises  in  the  parishiwas  granted,  with 
a  covenant  that  the  tenant  should  pay  all  taxes 
and  rates ;  and  the  landlord  having  refused  to 
allow  half  the  church-rate  to  be  deducted  from 
his  rent,  contending  that  the  statute  only  ex- 
tended to  agreements  in  existence  at  tiie  time 
when  it  was  passed,  the  tenant  proceeded  against 
him  by  plaint  in  the  county  court : — Held,  that 
that  court  had  jurisdiction  over  the  matter ;  it 
not  being  one  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments  came  in  question. 
Knight,  In  re,  12  Jur.  101 ;  or  Choynne  v.  Knight, 
1  Ex.  802  ;  17  L.  J.,  Ex.  168. 


c.  By  Prooeedinira  before  Juatloes. 

i.  Generally, 

AbttmcUmment  of  Prooeedings  in  Eoelesiastieal 
Ceiirt.] — ^If  proceedings  against  a  person  are 
commenced  in  the  ecclesiastical  court  to  enforce 
a  rate,  and  afterwards  abandoned,  the  same  per- 
son may  afterwards  be  summoned  before  justices, 
and  by  them  ordered  to  pay  the  rate.  Beg,  v. 
St.  Clement's,  12  A.  &  E.  177 ;  3  P.  &  D.  481  ;  4 
Jur.  1059. 

Ob  whose  Complaint.] — Justices  may  act  upon 
the  complaint  of  one  churchwarden,  though  m  a 
|>arish  having  ten.  JReg,  v.  Fenton,  1  Q.  B.  480 ; 
1  G.  &  D.  17. 

Where  parties  are  unduly  elected  church- 
wardens, but  are  admitted  and  sworn  in  and  act, 
they  ma^  complain  of  non-payment,  so  as  to  give 
justices  jurisdiction,  the  sum  not  exceeding  lOZ. 
Jteg.  V.  St.  Clement^  mpra, 

Suffloiency  of  Beftisal  to  Pay.] — ^A  collector 
called  for  a  church-rate  and  produced  the  receipt- 
book  as  his  authority  to  collect ;  the  son  of  the 
ratepayer,  by  the  authority  of  his  father,  refused 
to  pay  the  rate,  handing  to  the  collector  a  written 
statement  of  his  refusal : — Held,  a  sufficient  re- 
fusal to  ground  an  order  of  justices  for  payment. 
MirehoHse,  In  re,  1  L.  T.  32. 

BofiiMd  to  grant  DistroM  Warrant]— By  a 
local  act,  persons  who  refused  to  pay  a  church- 
rate,  thereby  empowered  to  be  levied,  were  to  be 
summoned  before  a  magistrate,  and  if  they  then 
refused,  the  magistrate  was  authorized  and  re- 
quired to  grant  a  distress  warrant  to  levy  the 
amount.  A  tithe-owner  having  refused  to  pay 
the  rate,  on  the  ground  that  tithes  were  not 
rateable  under  the  act,  the  magistrate  refused  to 
grant  a  distress  warrant ;  but  the  court  issued  a 
mandamus  to  the  magistrate  to  compel  him  to  do 


so.    Rex  V.  Buckinghamshire  {Jujttice*),  1  N. &  P. 
506. 

Orders  of  Justioof.] — ^An  order  of  justices 
for  payment  of  a  chapel-rate  need  not  state 
.  that  the  proceedings  were  taken  on  oath.  Rams^ 
hott&m  V.  Duckworth,  1  Ex.  506  ;  19  L.  J.,  M.  (J. 
74. 

Appeal  from  Order.] — A  party  appealing 
against  an  order  of  justices  for  payment  of  a 
church-rate,  under  53  Geo.  3,  c.  127,  s.  7,  need 
not  give  notice  of  appeal  to  the  justices  making 
the  order;  it  is  sufficient  to  give  it  to  the  church- 
wardens. Ilex  V.  Staffordsfiire  (Justices),  4  A. 
&  E.  842  ;  6  N.  &  iM.  477;  2  H.  &  W.  48. 

ii.  Jurisdiction  of  Justices, 

Bate  to  reimburse  Churchwardens.] — Whei-e 
magistrates  are  called  upon,  under  53  Geo.  3, 
c.  127,  to  enforce  a  churdi-rate  good  upon  the 
face  of  it,  it  is  no  ground  of  objection  before 
them  that  the  rate  was  in  fact  made  for  the 
reimbursement  of  the  churchwardens.  Bex  v. 
Silli/ant,  5  N.  &  M.  640 ;  4  A.  &  E.  354. 

Prooodure  to  Oust] — To  oust  the  justices 
of  their  jurisdiction  to  adjudicate  upon  a  church- 
rate  summons,  the  party  must  decline  to  accept 
their  adjudication.  Beg.  v.  Knox,  32  L.  J.,  M.  C. 
257  ;  8  L.  T.  330  ;  11  W.  R.  703. 

Validity  of  Bate  Disputed.]— Bv  a  local  act, 
creating  a  to^vnship  a  district  parish,  twenty-four 
substantial  and  creditable  inhabitants  of  the 
parish  were  to  be  elected  vestrymen,  and  the 
rector  and  thirteen  or  more  of  the  vestrymen  in 
vestry  assembled,  or  the  major  part  of  them, 
might  make  a  rate  for  keeping  the  church  in 
repair,  with  a  power  to  four  or  more  justices,  in 
case  of  default  in  payment  of  the  rate,  to  grant 
and  issue  their  warrant  to  levy  the  same  by  dis- 
tress and  sale  of  the  offender's  goods,  and  a  power 
of  appeal  to  the  sessions  was  given  to  any  person 
who  should  find  himself  aggrieved  by  any  assess- 
ment or  by  any  distress  to  he  made  for  the  same, 
within  three  months  after  such  distress  made : — 
Held,  that  the  justices  had  no  jurisdiction  to  in- 
quire into  the  validity  of  the  rate,  the  remedy,  if 
it  was  invalid,  being  by  appeal  to  the  sessions, 
and  that,  if  they  had  such  jurisdiction,  the  fact 
of  some  of  the  vestrymen  not  residing  and  sleep- 
ing within  the  parish  did  not  disqualify.  Wilson  • 
V.  Sunderland  {Churchwardens'),  17  C,  B.,  N.  S. 
694  ;  34  L,  J.,  C.  P.  90  ;  10  Jur.,  N.  S.  1105  ;  11 
L.  T.  342  ;  13  W.  R.  85. 

When  a  person  summoned  before  justices  for 
non-payment  of  a  church-rate  bond  fide  objects 
before  them  to  the  validity  of  the  rate,  the  justices 
have  no  power  to  make  an  order,  though  he  does 
not  object  to  their  jurisdiction  to  decide  on  the 
points  which  he  has  raised.  Beg.  v.  Leicester 
^Justices),  29  L.  J.,  M.  C.  203  ;  8  W.  R.  563, 

Where  objections  were  taken,  upon  a  summons 
before  justices,  to  the  validity  of  a  rate  made 
under  the  5  Geo.  4,  c.  36,  as  well  as  to  the 
liability  of  the  person  to  pay,  which  objections 
would  have  been  sufficient,  in  the  case  of  an 
ordinary  church-rate,  to  bring  the  case  within 
the  proviso  of  the  53  Geo.  3,  c.  127,  s.  7,  and  oust 
the  jurisdiction  of  the  justices : — Held,  that  the 
justices  were  right  in  refusing  to  adjudicate  upon 
the  summons,  or  to  make  an  order.    Beg.  v. 
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Staffordshire  (Justices),  2  Jur.,  N.   S.   1023: 
S,  a,  nom.  Batkin,  In  re,  25  L.  J.,  M.  C.  126. 


Bate  Bad  on  the  Faee  of  it.] — ^An  appli- 


cation to  a  justice  nnder  53  Geo.  3,  c.  127,  s.  7, 
to  convene  a  parishioner  charged  with  non- 
payment of  a  church-rate,  if  it  appears  that  the 
rate,  though  made  at  a  vestry  assembled  to  lay  a 
church-rate,  purports  by  its  heading  to  '*  assess 
the  parishioner  for  and  towards  the  repairs  of 
the  church,  and  other  incidental  charges  of  the 
parish,"  the  rate  is  on  its  face  bad  ;  the  justice 
may  entertain  the  objection  in  the  first  instance, 
and  the  court  will  not  interfere  by  mandamus, 
even  to  the  extent  of  requiring  him  to  convene 
the  party  for  the  purpose  of  an  examination. 
Beg,  V.  Byron,  12  Q.  B.  321 ;  3  New  Sess.  Cas. 
180  ;  17  L.  J.,  M.  C.  134  ;  12  Jur.  479. 


Svilleienoy  of  Buputo.]— At  a  meeting 


of  a  vestry  held  in  obedience  to  a  monition 
from  the  ecclesiastical  court,  it  was  moved  and 
seconded,  that  a  church-rate  be  laid  upon  the 
parish  for  the  necessary  repair  of  the  church. 
It  was  then  proposed  and  seconded,  that  there 
be  no  church-rate  for  the  parish  church  for  the 
current  year.  The  original  resolution  was  re- 
jected by  a  majority.  A  proposition  was  then 
made  and  seconded,  that  a  voluntary  subscrip- 
tion be  commenced  to  pay  the  costs  of  the 
church,  and  was  adopted  by  a  majority.  The 
churchwardens  therefore  proceeded  to*  le\7r  a 
rate  with  the  consent  of  the  minority,  against 
which  there  was  a  protest.  Upon  complaint 
before  justices  against  a  party  for  non-payment 
of  the  sum  to  which  he  was  liable  in  respect  of 
that  rate,  he  gave  notice,  first,  that  he  protested 
against  the  church-rate  generally ;  secondly, 
that  he  should  not  contest  the  validity  of  the 
rate  in  the  ecclesiastical  courts ;  and,  thirdly, 
that  he  should  commence  actions  in  the  courts 
of  common  law  against  the  justices  for  all  acts 
connected  with  the  rate  which  he  should  be 
advised  were  illegal : — Held,  that  the  validity  of 
the  rate  was  sufficiently  disputed,  and  notice 
given  to  the  justices  within  the  proviso  in  53 
Geo.  3,  c.  127,  s.  7.  Daley,  Pollard,  10  Q.  B. 
r»04  ;  2  New  Sess.  Cas.  631 ;  16  L.  J.,  Q.  B.  322  ; 
1 1  Jur.  639. 


Bona  fldof  of  Diepnto.] — A  parishioner 


summoned  by  the  churchwardens  before  justices 
for  non-payment  of  a  church-rate,  alleged  that 
the  rate  was  partly  retrospective,  and  that  several 
items  were  otherwise  illegal,  and  that  he  in- 
tended to  try  the  validity  of  the  rate  in  the 
ecclesiastical  court.  The  justices  declined  to 
grant  an  order  then,  but  said  they  would  do  so 
at  the  end  of  a  month  unless  the  objecting 
party  proceeded  to  try  the  validity  of  the  rate 
in  the  meantime.  No  such  proceeding  was 
taken,  and  the  parties  appeared  again  before 
the  justices  at  the  end  of  a  month.  The  objector 
continued  to  assert  the  invalidity  of  the  rate, 
and  his  desire  to  try  the  question,  and  stated 
that  it  was  not  legally  in  his  power  to  compel 
the  churchwardens  to  institute  proceedings 
a^inst  him  in  the  ecclesiastical  court,  but  he 
challenged  them  to  do  so,  and  he  contended  that 
the  jurisdiction  of  the  justices  was  ousted  by 
the  third  proviso  of  the  63  Geo.  3,  c.  127,  s.  7. 
The  justices  nevertheless  made  an  order  for  pay- 
ment of  the  rate.  Afterwards,  on  being  applied 
to  for  a  distress  warrant  to  levy  such  rate,  they 


declined  to  grant  it,  and  said  they  threw  them- 
selves upon  11  &  12  Vict.  c.  44,  s.  5.  On  motion 
under  that  statute,  calling  upon  them  to  shew 
cause  why  they  should  not  issue  such  warrant : 
— Hold,  that  'the  justices,  on  the  first  hearings 
had  sufficient  ground  for  considering  the  rate  to 
be  bon&  fide  disputed ;  that  the  test  of  trying 
the  validity  of  the  rate  between  the  first  and 
second  hearing  was  one  which  ought  not  to  have 
been  imposed ;  that  the  ultimate  order  was  bad, 
and  that  thev  could  not  be  called  upon  to  enforce 
it.  Beg,  y.  Colling,  17  Q.  B.  816  ;  21  L.  J., 
M.  C.  70 ;  16  Jur.  422. 

A  mere  statement  to  the  justices,  by  the  party 
complained  of,  that  he  disputes  the  rate,  and 
tliat  he  has  entered  a  caveat  in  the  ecclesiastical 
court  against  its  being  allowed,  does  not  deprive 
the  justices  of  jurisdiction  ;  they  must  still  hear 
and  examine  to  ascertain  whether  the  rate  is  bonA 
fide  disputed.    Bex  v.  Wrottesley,  1 B.  &  Ad.  648. 

Disputes  having  arisen  in  a  parish  by  reason 
of  the  refusal  of  the^  incumbent  to  buiy  the 
child  of  a  Baptist  in  consecrated  ground,  some 
of  the  inhabitants  determined  to  contest  the 
church-rate.  A  person  was  summoned  for  non- 
payment of  his  rate,  and  appeared  by  his  soli- 
citor, who  stated  that  he  contested  the  validity 
of  the  rate.  But  the  justices,  believing  that 
the  dispute  about  the  burial  of  the  child  was  the 
real  cause  of  the  refusal  to  pay,  and  that  the 
legal  objection  was  not  made  bon&  fide,  held 
that  their  jurisdiction  was  not  ousted,  and  made 
an  order  for  payment  of  the  rate  : — Held,  that 
in  order  to  entitle  the  justices  to  assume  juris- 
diction in  such  case,  they  must  have  very  strong 
evidence  of  mala  fides,  and  that  the  &cts  dis- 
closed were  not  sufficient  ground  for  such  a  con- 
clusion.   Beg,  V.  Pedler,  12  L.  T.  17. 

Where  a  person,  summoned  for  non-payment 
of  a  church-rate,  makes  objections  thereto,  which 
the  justices  overrule  as  not  being  made  bonA 
fide,  the  court  is  not  bound  by  tbe  decision  of 
the  justices  if  the  contraiy  appeals  from  the 
facts.  Beg,  v.  Ilvntsworth,  33  L.  J.,  M.  C.  131 ; 
10  Jur.,  N.  S.  946  ;  11  L.  T.  374 ;  13  W.  K.  7. 

It  is  a  general  rule  that  the  summary  juris- 
diction of  justices  gives  way  when  a  matter  of 
title  comes  bon&  fide  into  question  before 
them.  BoiCkhmtse  v.  Bishopicearmouth  (  C^firek* 
tcardens),  9  C,  B.,  N.  S.  315  ;  30  L.  J.,  M.  C.  1 18 ; 
7  Jur.,  N.  S.  338  ;  3  L.  T.  626  ;  9  W.  R.  162. 


By  Quakers.] — The  provision  in  s.  7  of 


53  Geo.  3,  c.  127,  which  takes  away  the  juris- 
diction of  justices  where  the  validity  of  the  rate 
is  bon&  fide  disputed,  extends  to  Quakers.  Poase 
V.  Chuytor,  1  B.  &  S.  668. 

When,  under  7  &  8  Will.  3,  c.  34,  s.  4,  a  Quaker 
is  summoned  before  justices  for  non-payment  of 
a  church-rate,  if  he  bon&  fide  disputes  the  title 
to  enforce  the  rate,  their  jurisdiction  ceases,  and 
the  ecclesiastical  court  is  the  proper  tribunal  to 
decide  the  matter.  Backhouse  v.  Bish4tpwear' 
mouth  iChurehtoardens),  9  C.  B.,  N.  S.  315  ;  30 
L.  J.,  M.  C.  118  ;  7  Jur.,  N.  S.  338  ;  3  L.  T.  626 ; 
9  W.  R.  162  ;  S,  P,,  Gray  v.  BackJuntse,  9  Jur.^ 
N.  S.  64. 

Hotioe  to  JustiooB  of  Digpnte.] — In  order 

to  take  away  the  summary  jurisdiction  of  magis- 
trates, the  party  proceeded  against  must  at  once 
give  notice  to  the  justices  that  he  disputes  the 
validity  of  the  rate,  or  his  liability  to  pay  it. 
If  he  argues  an  objection  to  the  rate  before  the 


749 


ECCLESIASTICAL   LAW— Church  and  Chapel  Rates. 


750 


joBtioes,  and  they  decide  upon  it,  and  make  an 
order,  and  he  then  gives  notice  that  he  disputes 
the  yalidity  of  the  rate,  the  court  will  not  grant 
a  certiorari  to  remove  the  order.  Reg,  v.  Wick- 
*ted^  or  lUg,  v.  Salop  {Justiceii),  2  El.  &  E^  386  ; 
29  L.  J.,  M.  C.  39  ;  6  Jur.,  N.  S.  143. 

A  party  summoned  before  two  justices,  for 
non-payment  of  a  church-rate,  told  the  justices 
that  he  would  immediately  bring  an  action 
against  any  person  who  ventured  to  levy  the 
rate,  as  he  thought  he  had  no  right  to  pay  it, 
because  he  had  no  claim  to  or  seat  in  the  chapel : 
— Held,  that  this  was  sufficient  notice  that  he 
disputed  his  liability  to  be  rated,  and  therefore 
the  order  was  quashed.  Rex  v.  Milnroto,  5  M. 
&  S.  248. 

In  order  to  oust  the  jurisdiction  of  justices, 
notice  that  the  validity  of  the  rate  is  disputed 
must  be  given  to  them  in  a  manner  such  as  to 
induce  them  to  forbear  giving  judgment.  Man^ 
nering,  Ea  parte y  2  B.  &  S.  431 ;  31  L.  J.,  M.  C. 
153. 

A  person  summoned  for  non-payment  of  a 
church-rate  contended  that  the  summons  should 
be  dismissed  on  the  grounds  that  the  rate  was 
wrongly  described  in  the  summons,  and  that  the 
rate  was  illegally  made.  These  grounds  having 
been  argued,  and  the  magistrates  being  about  to 
deliberate,  he  gave  notice  that  he  disputed  the 
validity  of  the  rate  and  his  liability  to  pay  it ; 
and  thereupon  they  decided  that  their  jurisdic- 
tion was  taKcn  away  by  the  third  proviso  to  s.  7 
of  53  Geo.  3,  c.  127.  The  court  refused  a  rule  on 
the  justices  to  make  an  order  for  payment  of  the 
rate,    lb, 

Jnitieef  proMeding  notwithstanding.  J — 

On  the  hearing  of  an  information  before  justices 
for  the  non-payment  of  a  church-rate,  the  attorney 
£or  the  defendant  objected,  first,  that  the  rate 
was  illegal,  on  the  ground  that  the  whole  parish 
was  not  included  in  it,  as  the  B.  district,  a  part 
of  the  parish,  was  not  rated  ;  secondly,  that  ex- 
planation and  details  of  the  ^imate  for  the  rate 
were  required  and  refused  ;  and,  thirdly,  that 
the  rate  was  unnecessary  and  excessive.  The 
<»mplainant  gave  evidence  that  at  the  vestry  at 
whidi  the  rate  was  made  an  explanation  of  the 
estimate  was  given,  and  that  the  amount  sought 
to  be  raised  was  necessary  ;  and  the  justices  at 
once  decided  that  the  last  two  objections  were 
notbon&  fide  made.  Further  evidence  having 
been  adduced  at  an  adjourned  meeting  by  the 
complainant  that  the  B.  district  had  been  legally 
separated  from  the  parish  by  an  order  in  council, 
and  formed  into  a  new  parish  for  ecclesiastical 
purposes,  the  justices  being  about  to  give  judg- 
ment, the  defendant  stated  that  he  objected  to 
the  validity  of  the  rate  ;  the  justices,  however, 
held  this  objection  also  not  bonft  fide,  and  made 
an  order  on  Mm  to  pay : — Held,  that  the  justices 
acted  within  their  jurisdiction,  and  the  court 
directed  them  to  issue  a  distress  warrant  to  en- 
force their  order  for  payment  of  the  rate.  Reg. 
v.  Blaekhum,  32  L.  J.,  M.  C.  41. 

If  a  party,  summoned  before  justices  for  non- 

Sayment  of  a  church-rate,  gives  notice  that  he 
ispntee  the  validity  of  the  rate,  and  the  justices 
nevertheless  proceed,  alleging  that  they  do  not 
believe  the  objection  to  be  made  bon&  fide,  and 
make  an  order  for  payment,  the  court,  on  the 
order  heing  brought  up  by  certiorari,  vrill  quash 
it,  upon  affidavits  shewing  that  the  justices  had 
no  reasonable  ground  for  disbelieving  the  bona 


fides.    Reg,  v.  Nunneley,  El.,  Bl.  &  El,  852  ;  27 
L.  J.,  M.  C.  260  ;  4  Jur.,  N.  S.  1146, 

d.    By  Distress. 

Warrants.] — The  plaintiff  having  been  rated 
to  a  church-rate,  and  refused  to  pay,  a  complaint 
was  made  before  justices,  and  duly  heard  ;  and 
on  the  6th  Maya  verbal  order  was  made  for  pay- 
ment by  the  plaintiff  of  the  amount  of  the  rate 
and  costs.  This  order  was  not  formally  drawn 
up  till  some  days  afterwards.  On  the  7th  a 
minute  of  the  order  was  served  upon  the  plain- 
tiff, who  refused  to  pay.  After  such  refusal  the 
order  was  formally  drawn  up,  dated  the  6th  May, 
and  a  warrant  issued  by  the  justices,  dated  the 
same  day,  which  was  not  executed  until  October, 
when  a  cart  of  the  plaintiff's  was  seized  for  the 
distress.  It  did  not  appear  whether  the  warrant 
was  drawn  up  before  or  after  the  order  dated 
the  6th  May,  nor  did  it  recite  the  order.  The 
plaintiff  having  brought  trespass  for  the  seizure  : 
— Held,  that  it  was  not  necessary,  before  issuing 
the  warrant,  that  an  order  should  have  been 
formally  drawn  up  undet  hand  and  seal,  but  that 
the  pronouncing  of  the  order  on  the  6th,  and  the 
service  of  the  minute  of  the  order  on  the  7th, 
were  sufficient  to  justify  the  issuing  of  the  war- 
rant, and  that  the  non-recital  of  the  order  in  the 
warrant,  and  the  fact  of  the  date  of  the  warrant 
being  the  same  as  that  of  the  order,  and  the 
neglect  to  shew  in  the  warrant  that  it  had  issued 
subsequently  to  the  disobedience  of  the  order, 
being  all  only  matters  of  form,  the  justices  were 
entitled  to  the  protection  ofs.  Iofll&I2  Yict. 
c.  44.    RuU  V.  Parkinson,  20  L.  J.,  M.  C.  208. 

The  27  Geo.  2,  c.  20,  which  diiecte  that  in 
eveiy  warrant  of  distress  the  justice  shall  limit, 
in  such  warrant,  a  time  of  sale,  so  as  such  time 
be  not  less  than  four  days,  nor  more  than  eight 
days,  is  applicable  to  cases  of  distress  for  church- 
rates  (except  those  directed  against  persons 
called  Quakers)  ;  and,  therefore,  where  a  distress 
was  made  under  the  53  Geo.  3,  c,  127,  the  war- 
rant directing  a  levjring  and  selling  "  forthwith,'* 
and  the  person  against  whose  goods  the  warrant 
of  distress  was  issued,  rescuS  the  goods  dis- 
trained from  out  of  the  custody  of  a  constable  : — 
Held,  that  an  indictment  for  rescuing  a  distress 
could  not  be  maintained,  and  the  conviction  was 
quashed.  Reg,Y,  WilliumSy  4  New  Sess.  Cas.  137 ; 
2  C.  &  K.  1001  ;  I  Den.  C.  C.  529  ;  T,  &  M.  235  ; 
17  L.  J.,  M.  0.  126  ;  14  Jur.  115. 

Although  by  53  Geo.  3,  c.  127,  s.  7,  if  any  per- 
son refuses  to  pay  a  church-rate  duly  assessed 
upon  him,  the  validity  of  which  has  not  been 
questioned  in  an  ecclesiastical  court,  a  magistrate 
may  grant  a  warrant  to  bring  such  person  before 
two  justices,  who  may  examine  into  the  com* 
plaint  and  order  payment,  &c.,  the  court  will  not 
compel  by  mandamus  a  magistrate  to  issue  his 
warrant  where  the  rate  is  manifestly  bad.  Reg, 
V.  Byron,  3  New  Sess.  Cas.  180 ;  12  Q.  B.  321  ; 
17  L.  J.,  M.  C.  134  ;  12  Jur.  479. 

Illegal.]  —  The  defendant  wrongfully  seized 
the  plaintiff's  goods,  under  an  alleg^  distress  for 
church-rate,  and  gave  notice,  that,  unless  they 
were  redeemed  within  five  days,  they  would  be 
sold.  In  the  meantime  the  defendant  removod 
the  goods  from  the  plaintiffs  house  into  another 
county,  from  whence  they  were  brought  back, 
and  at  the  expiration  of  the  five  days  sold : — 
Held,  that  the  seizure,  removal,  and  sale  of  the 


751 


ECCLESIASTICAL    LAW— Pcw«. 


752 


goods  were  distinct  acts  of  trespass,  and  that  an 
action  might  be  brought  within  three  calendar 
months  of  either,  if  the  latter  was  within  the 
time  Umited  by  63  Geo.  3,  c.  127,  s.  12.  Collifu 
Y.  Bote,  7  D.  P.  C.  796  ;  5  M.  &  W.  194. 

Cofti  and  Szpentes.]— By  7  &  8  Geo.  4,  c  17, 
the  provisions,  penalties,  &c.,  of  57  Geo.  3,  c.  93, 
are  to  extend,  be  applied  and  ^ut  in  execution, 
so  far  as  the  same  are  applicable  and  capable  of 
being  put  in  execution,  with  respect  to  any  dis- 
tress for  poor-rates,  church-rates,  &c.,  when  the 
sum  does  not  exceed  20Z.,  and  the  two  acts  are 
to  be  read  together.  B.  being  charged  with  a 
warrant  of  distress  to  enforce  the  amount  of  a 
church-rate  under  10/.  from  A.,  levi^  on  his 
goods,  and  sold  them  by  a  private  contract ;  but 
afterwards  bon&  fide  thinking  this  course  erro- 
neous, he  induced  the  purchaser  to  rescind  the 
contract,  and  afterwards  sold  the  goods  by 
auction,  after  appraisement.  He  retained  the 
amount  paid  for  appraisement,  under  6d,  in  the 
pound,  and  tendered  the  overplus  to  A. : — Held, 
that  B.  was  not  Uable  to  be  convicted  under  67 
Geo.  3,  c.  93,  s.  2  ;  for  that  though  he  had  been 
mistaken,  he  had  acted  bon&  fide ;  he  had  not 
taken  other  or  greater  charges  than  were  allowed 
by  the  schedule,  nor  charged  for  what  was  not 
really  done.  Nbtt  v.  Bound,  1  L.  R.,  Q.  B.  405  ; 
14  L.  T.  330. 


e.  By  Indictment. 

In  an  indictment  for  disobeying  an  order  of 
two  justices  made  under  63  Geo.  3,  c.  127,  for  the 
payment  of  a  church-rate,  an  averment  stating, 
by  way  of  inducement,  that  a  rate  was  duly  made 
as  by  law  in  that  behalf  required,  and  that  the 
same  was  afterwards  duly  allowed  as  by  law  in 
that  behalf  required,  and  that  the  defendant  was 
in  and  by  the  rate  duly  rated,  is  sufficient,  with- 
out setting  out  the  facts  w^hich  constituted  the 
alleged  making,  allowance  and  rating,  li^g,  v. 
Bedtoell,  1  Den.  C.  C.  222 ;  2  C.  &  K.  564 ;  17 
L.  J.,  M.  C.  99. 

Where  the  count  after  the  above  averment,  by 
way  of  inducement,  went  on  to  aver  an  informa- 
\ion  by  the  proper  parties  to  the  justice  by  whom 
the  warrant  was  issued,  that  the  rate  was  duly 
made  and  afterwards  duly  allowed,  and  that  the 
defendant  was  duly  rated,  and  that  the  party  re- 
fused to  pay,  such  information  as  above  will  give 
jurisdiction  to  the  justice  making  the  order,  irre- 
spective of  the  truth  of  the  facts  deposed  to.   lb. 

It  is  sufficient  in  an  indictment  to  aver  that  the 
churchwardens  were  authorized  to  collect  and 
receive  the  rate  at  the  time  of  refusal,  without 
averring  that  they  were  so  at  the  time  of  the 
demand.    lb. 

If,  in  the  indictment,  it  sufficiently  appears  by 
implication  that  the  rate  was  in  force  when  the 
order  was  made,  that  fact  need  not  be  positively 
averred.    lb, 

XXII.    PEWS. 

Bight  to  Generally.]  —  The  churchwai^ens 
alone  have  the  regulation  of  the  pews  iu  a 
parish  church,  even  if  it  also  is  a  cathedral, 
subject  to  the  control  of  the  ordinary.  St. 
Columb,  Londmiderry  QCatliedral  Church  of), 
In  re,  8  L.  T.  861. 

Every  parishioner  has  a  right  to  be  seated,  but 
not  to  a  pew.    lb. 


Persons  not  parishioners  have  no  right  to  a  pew 
or  a  sitting.    lb. 

Rights  to  pews  annexed  to  messuages  by  pre- 
scription cannot  be  severed  from  the  occupancy 
of  the  messuages.    lb. 

In  a  cathe(&al,  not  being  a  parish  church, 
semble,  there  can  be  no  allocation  of  seats 
unless  by  the  bishop.    lb. 

An  ecclesiastical  court  cannot  entertain  a  suit 
as  to  the  allotment  of  seats  in  a  place  for  divine 
worship,  unless  such  place  is  a  legally-consecrated 
building.  Battucambc  v.  Ihe,  9  Jur.,  N.  S.  210 ; 
7  L.  T.  697. 

Churchwardens  have  a  discretionary  power  to 
appropriate  the  pews  in  the  church  amongst  the 
parishioners,  and  may  remove  persons  intruding 
on  seats  already  appropriate  Reynolds  v. 
Mmkton,  2  M.  &  Rob.  384. 

By  Facility  or  Prescription.] — A  right  to 

a  pew  in  a  church  can  only  exist  ov  faculty  or 
by  prescription.  Where,  however,  the  prescrip- 
tion is  interrupted,  the  jury  is  not  bound  to  pre- 
sume a  faculty  from  long  undisturbed  possession. 
Morgan  v.  Curtis,  3  M.  &  R.  389. 

A  faculty  to  a  man  and  his  heirs  is  not  good. 
StocTu  V.  Booth,  1  T.  R.  432. 

Possession  for  thirty-six  years  of  a  pew,  claimeil 
by  the  plaintiff  as  appurtenant  to  a  messuage,  and 
acquiesced  in  by  the  defendant,  is  good  presump- 
tive evidence  of  a  faculty.  Rogers  v.  Brooks,  1 
T.  R.  431,  n. 

Uninterrupted  possession  of  a  pew  in  the 
chancel  of  a  church  for  thirty  years,  is  pre- 
sumptive evidence  of  a  prescriptive  right  to  the 
pew  in  an  action  against  a  wrongdoer ;  but  that 
presumption  may  be  rebutted  by  proof  that  the 
pew  had  no  existeuce  thirty  years  ago.  Grijffith 
V.  Matthews,  5  T.  R.  296. 

A  pew  in  the  body  of  a  church  may  be  pre- 
scribed for  as  appurtenant  to  a  house  out  of  the 
parish.  Lousley  'v :  HoAjxcard,  1  Y.  &  J.  583  ;  S, 
P,,  Davis  V.  Wit,  Forrest,  14. 

A  non-parishioner,  whether  extra-parochial  or 
residing  in  another  parish,  can  have  no  right  to  a 
pew  in  the  body  of  a  parish  church,  except  by 
prescription.  Byerley  v.  Windus,  7  D.  &  R. 
564  ;  5  B.  &  C.  1. 

Prohibition  lies  to  restrain  the  spiritual  court 
from  proceeding  in  a  suit  brought  by  an  extra- 
parochial  person  for  a  pew  in  the  body  of  a  parish 
church  ;  also  where  a  pew  is  claimed  by  any  other 
title  than  prescription ;  or  if  it  is  claimed  by  that 
title,  and  .the  prescription  is  denied  by  the  defen- 
dant,   lb. 

Semble,  that  s.  2  of  the  Prescription  Act  (2  & 
3  Will.  4,  c.  71)  does  not  apply  to  a  claim  by 
pi'escription  to  a  pew  in  the  nave  of  a  paridd 
church.     Crisp  v.  MaHin,  2  P.  D.  15. 

A  pew  in  a  chancel  may  legally  belong  to  a 
party  in  respect  of  the  ownership  of  a  house. 
Parhiir  v.  Leacf,  4  Moore,  P.  C.  C,  N,  S. 
180. 


Evidence.] — Evidence  of  repair  to  a  pew 


claimed  by  prescription  is  not  absolutely  neces- 
sary, as  no  repair  may  have  been  made  within 
the  period  of  any  one  living.  Kruipp  v.  St,  Mary, 
Willeaden,  2  Rob.  Ecc.  Rep.  368  j  15  Jur. 
473. 

It  is  necessary,  in  a  claim  of  prescriptive  right 
to  a  pew,  to  al  lege  and  prove  reparation.  Churton 
V.  Frewen,  2  L.  R.,  Eq.  634  ;  35  L.  J.,  Ch.  692; 
12  Jur.,  N.  S.  879  ;  14  L.  T.  846. 
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A  parishioner  who  claims  a  legal  right  by  pre- 
.<%cription  to  a  pew  in  the  nave  of  his  parish 
church  most,  in  order  to  displace  the  general 
right  of  the  ordinary,  not  only  shew  t£ftt  the 
pew  has  been  occupied  by  him  or  his  prede- 
cessors in  title  in  respect  of  an  ancient  house  in 
the  parish  for  a  period  more  or  less  extended, 
but  most  also  prove,  if  any  alteration  or  repair 
of  the  pew  has  been  necessary,  that  such  repairs 
•or  alterations  were  executed  at  the  expense  of 
ihose  who  at  the  time  claimed  the  prescriptive 
Jight  to  it     Cri*p  v.  Martin,  2  P.  D.  15. 

A  pew  in  a  parish  church  was  claimed  in  re- 
-spect  of  an  ancient  messuage ;  and  it  was  proved, 
that.  80  far  as  living  memory  extended,  the  pew 
in  Question  had  been  one  of  three  pews  adjoining 
eacn  other,  used  under  one  and  the  same  claim 
of  right,  viz.  in  respect  of  the  ancient  messuage : 
— Held,  that  proof  of  repairs  done  to  one  of  the 
pews,  not  that  in  question,  was  evidence  as  to 
all,  and,  therefore,  as  to  that  in  question.  Pep^ 
per  v.  Barnard,  12  L.  J.,  Q.  B.  361 ;  7  Jur.  1128. 

The  amount  of  evidence  of  possession  and  use 
necessary  to  establish  a  claim  to  a  seat  or  a  pew 
in  a  church  varies  in  each  particular  case.    Ih, 

Chrant  of.] — A  grant  of  part  of  the  chancel  of 
a  church,  by  a  lay  impropriator,  to  A.,  his  heirs 
and  assigns,  is  not  valid  in  law,  and  therefore 
sach  grantee,  or  those  claiming  under  him,  can- 
not maintain  an  action  for  pulling  down  pews 
there  erected.    Clifford  v.  Wxekt,  1  B.  &  A.  498. 

Chrant  of  Faenltj  to  Appropriate.]— The  grant 
of  a  faculty  to  appropriate  certain  parts  of  a 
parish  church,  is  within  the  jurisdiction  of  the 
ecclesiastical  court ;  and  the  Court  of  Queen^s 
Bench  will  not  presume  that  that  jurisdiction  will 
be  improperly  exercised,  and  tlierefore  will  not 
prohibit  the  ecclesiastical  court  from  proceeding 
to  judgment,  although  the  faculty  prayed  for  is 
larger  than  that  court  has  power  to  grant.  Hal- 
lack  ▼.   Cambridge  University,  1  G.  &  D.  100 ; 

9  D.  P.  C.  683 ;  1  Q.  B.  593  ;  6  Jur.  10. 

Apportioiiment  of  Sight  to.]— The  right  to  sit 
in  a  pew  may  be  apportioned ;  and  therefore 
where,  by  a  faculty  reciting  "that  A.  had  applied 
to  have  a  pew  appropriate  to  him  in  the  parish 
church  in  respect  of  his  dwelling-house,"  a  pew 
was  granted  to  him  and  his  family  for  ever,  and 
the  owners  and  occupiers  of  the  dwelling-house  ; 
and  the  dwelling-house  was  afterwards  divided 
into  two  : — Held,  that  the  occupier  of  one  of  the 
two  (constituting  a  very  small  part  of  the  ori- 
ginal messuage)  had  some  right  to  the  pew,  and 
in  virtue  thereof  might  maintain  an  action 
against  a  wrongdoer.  Harris  v.  Drewe,  2  B.  & 
Ad.  164. 

Bopair  ot] — ^Where  the  members  of  a  corpora- 
tion have,  as  such,  occupied  a  particular  pew  in 
the  parish  church,  the  repairs  of  it  may  be 
properly  charged  on  the  borough  fund.  Reg,  v. 
Warwick  (^Mayor,  4c.),  15  L.  J.,  Q.  B.  306  ;  10 
Jur.  262. 

Pow-door.J — ^The  door  of  a  pew  in  a  church 
hung  upon  hinges,  removable  without  interfering 
with  the  staple,  is  a  chattel,  and  not  part  of  the 
freehold.    Jfant  v.  CoIUtu,  15  L.  J.,  Q.  B.  248  ; 

10  Jur.  390. 

Pew  Bents,  Mortgage  of.]— Pew  rents  of  a 


district  church,  constituted  under  the  Church 
Building  Acts,  are  livings  api)ointed  for  eccle- 
siastical ministers  within  13  Eliz.  c.  20,  and  a 
mortgage  of  them  is  therefore  void.  Leveson,  In 
re,  Arrowsniith,  Ex.  imrtc,  8  Ch.  D.  96 ;  47  L.  J^ 
Bk.  46  ;  38  L.  T.  547  ;  26  W.  R.  600— C.  A. 

In  Boman  Catholic  .Cfhnrchee.] — Bare  posses- 
sion, without  title,  of  a  pew  in  a  Boman  Catho- 
lic church,  justifies  the  occupier  in  defending  by 
force  the  possession  against  the  entry  of  a  per- 
son having  no  title.  Bvvit  v.  Mullarkey,  7  I  r. 
R.,  C.  L.  120. 

Ai  entitling  Owner  to  Conntj  Vote.]— By  a 
statute  trustees  were  empowered  to  take  down 
and  rebuild  a  chapel,  and  to  appropriate  the 
pews  to  persons  who  had  subscribed  to  the 
building,  and  such  persons  were  to  be  deemed 
proprietors,  and  the  pews  or  seats  were  vested  in 
them  and  their  heirs  for  ever.  It  did  not  appeal* 
in  whom  was  the  freehold  of  the  land  upon 
which  the  chapel  was  built: — Held,  that  the 
proprietors  of  the  pews  had  not  such  a  freehold 
interest  in  any  portion  of  the  soil  of  the  chapel, 
or  in  any  profit  arising  thereout,  as  to  entitle 
them  to  votes  for  the  county.  Oreenway  v 
Hockin,  5  L.  R.,  C.  P.  235  ;  39  L.  J.,  C.  P.  103  ; 
22  L.  T.  304  ;  1  Hopw.  &  C.  403. 

A  person  claimed  a  vote  for  the  county  in  re- 
spect of  a  freehold  pew  in  a  church.  A  private 
act  recited  that  the  subscribers  and  promoters  of 
the  church  had  purchased  the  freehold  reversion 
and  inheritance  in  fee  of  the  said  church,  and 
trustees  were  empowered  to  convey  the  unappro- 
priated pews  for  the  purpose  of  attending  divine 
service.  By  a  subsequent  private  act  the  fee- 
simple  of  the  pews  was  vested  in  the  subscribers 
or  the  proprietors,  for  the  time  being,  their  heirs 
and  assigns  for  ever,  and  they  were  authorized  to 
sell  and  convey  the  fee-simple  of  the  same.  A 
pew  was  conveyed  to  H.  by  deed  subsequently  to 
the  last  statute,  and  by  him  to  the  claimant  and 
his  heirs,  with  the  sole  right  of  using  the  same 
during  service  and  at  other  reasonable  times: — 
Held,  that  he  took  an  interest  in  the  nature  of  an 
easement  only,  and  not  a  freehold  interest  in  the 
land.  Brumfitt  v.  Roberts,  5  L.  R.,  C  P.  224  ; 
39  L.  J.,  Ch.  96 ;  22  L.  T.  301  ;  18  W.  R.  678  j 
1  Hopw.  &  C.  387. 

By  an  act  of  parliament,  trustees  were  ap- 
pointed for  the  purpose  of  pulling  down  abd  re- 
building a  parochial  church,  the  materials  of 
which,  and  ttose  required  for  rebuilding  it,  were 
vested  in  them.  The  act  empowered  them  to 
sell  the  fee-simple  and  inheritance  of  the  pews  to 
inhabitants  or  residents,  such  pews  to  be  vested 
in  the  purchaser,  his  heirs  and  assigns  for  ever, 
with  power  to  sell  to  any  other  person  being  an 
inhabitant  or  a  resident.  The  form  of  conveyance 
specified  in  the  act  purported  to  grant  ^  the 
pew  to  the  purchaser,  his  heirs  and  assigns, 
and  all  the  right,  title,  and  interest  of  the 
trustees  to  and  in  the  same,  to  hold  to  the 
purchaser,  his  heirs  and  assigns  for  ever ;  and  it 
was  declared  that  such  conveyance  should  be 
good  to  all  intents  and  purposes,  and  against  all 
persons.  An  inhabitant  bought  a  pew  under  the 
act,  and  let  it  for  more  than  40*.  a  year : — Held, 
that  the  freehold  of  the  new  church,  as  of  the 
old,  was  in  the  rector  for  the  time  being,  and 
had  not  passed  to  the  trustees ;  and  that  the  per- 
son, by  purchasing  a  pew,  only  acquired  a  nght 
to  use  it  for  attending  divine  service,  and  did  not 
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acqnire  any  freehold  land  op  tenement  so  as  to 
entitle  him  to  be  on  the  registerof  county  voters. 
Ilinde  v.  aiarlton,  2  L.  R.,  C.  P.  104  ;  36 
U  J.,  C.  P.  79 ;  12  Jur.,  N.  S.  1008 ;  15  L.  T. 
472;  15W.  R.226. 

Bifturbanee  of.] — An  action  cannot  be  main- 
tained for  disturbing  another  in  the  possession 
or  enjoyment  of  a  pew,  unless  it  is  annexed  to  a 
house,  or  some  other  messuage  in  the  parish. 
Mainwaring  v.  Oiles^  5  B.  &  A.  366. 

Possession  for  aboye  sixty  years  of  a  pew  in  a 
church  is  not  a  sufficient  title  to  maintain  an 
action  for  disturbance  in  the  enjoyment  of  it ; 
but  the  plaintiff  must  prove  a  prescriptive  right, 
or  a  faculty,  and  should  claim  it  in  his  declara- 
tion as  appurtenant  to  a  messuage  in  the  parish. 
Stocks  Y,  Jimith,  1  T.  R.  428. 

Upon  a  libel  in  the  consistorial  court  for  dis- 
turbance of  the  plaintiff's  right  to  a  pew,  the 
court  adjudged  the  right  to  be  in  the  plaintiff, 
and  admonished  the  defendant  not  to  sit  in  the 
pew  ;  the  CJourtfof  Arches  reversed  the  sentence, 
but  admonished  the  defendant  not  to  use  the 
pew  again  ;  these  sentences  were  held  not  con- 
clusive evidence  of  the  plaintiff's  right  in  an 
action  for  a  disturbance  between  the  same  par- 
ties.    CrosnY.  Salter,  3  T.  R.  639. 

In  an  action  against  a  stranger  for  disturbing 
the  plaintiff  in  his  pew,  he  need  not  allege  or 
prove  that  he  repaired  it ;  otherwise  in  a  dispute 
with  the  ordinary.  Krnrick  v.  Taylor,  1  Wils, 
326. 

A  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  messuage  in  a  parish,  and  by  reason 
thereof  had  the  use  of  a  pew  in  the  parish 
church ;  and  that  the  defendant  disturbed  the 
plaintiff  in  the  enjoyment  thereof.  Plea,  that 
the  pew  was  larger  than  was  required  for  the  ac- 
commodation of  the  plaintiff,  and  the  rest  of  the 
church  was  too  small  to  contain  the  other 
parishioners  ;  and  that  it  A^-as  agreed  between  the 
plaintiff  and  the  defendant,  and  the  church- 
wardens, that  they  should  erect  a  partition 
across  the  pew,  and  divide  the  same  into  two 
small  pews,  and  that  in  consideration  thereof 
the  churchwardens  for  the  time  being  should 
have  licence  from  the  plaintiff  to  enter,  and 
cause  other  persons  being  parishioners  resident  in 
the  parish,  to  enter  and  continue  in  one  of  the 
smaller  pews  during  divine  service ;  and  justi- 
fied imdcr  the  agreement  and  licence.  Replica- 
tion as  to  the  grievances  before  a  certain  day, 
that  there  was  no  such  agreement  as  alleged, 
and  as  to  the  residue  of  the  grievances,  that  be- 
fore they  were  committed  the  plaintiff  revoked 
the  licence  :— Held,  that  the  plea  was  indivisible, 
and,  therefore,  that  the  first  part  of  the  replica- 
tion was  bad,  because  it  professed  to  divide  the 
plea,  and  was  replied  to  part  only  of  the  plea, 
whereas,  if  true,  it  was  an  answer  to  the  whole  ; 
and  that  the  latter  part  of  the  replication  was 
bad,  as  a  replication  for  the  same  reason,  and  as 
a  new  assignment  for  informality.  Aiidrews  v. 
Adamt,  15  Q.  B.  284  ;  20  L.  J.,  Q.  B.  33  ;  15  Jur. 
149. 

Held,  also,  that  the  plaintiff  had  a  right  to 
revoke  the  licence  or  agreement,  notwith- 
standing the  expense  incurred  by  the  defendant. 

A  prohibition  was  awarded  in  a  spiritual  suit 
for  a  disturbance  of  a  seat  in  a  church,  where  it 
appeared  that  the  temporal  right  was  in  ques- 
tion.    Witcher  v.  Chrslav^  1  Wils.  17. 


Wlien  Claim  Tried  in   8piritiua  Goiut.]'A 

prohibition  will  issue  out  of  chancery  in  vacation 
time,  upon  an  ex  parte  application  to  restrain  a 
spiritual  court  hom  trying  a  claim  by  prescrip- 
tion to  pews  in  a  parish  church.  Bateman^  /»  re^ 
9  L.  R.,  Eq.  660  ;  22  L.  T.  60  ;  18  W.  R.  425. 

Authority  of  Perpetual  Curate  as  to.] — ^A 
chapel-warden  of  a  parochial  chapelry  has  not, 
by  virtue  of  his  office,  any  authority  to  enter  the 
chapel  and  remove  the  pews  without  the  consent 
of  the  perpetual  curate.  Jone«  v.  Elli9f  2  Y.  & 
J.  265. 

The  perpetual  curate  of  an  augmented  paro- 
chial chapelry  has  a  sufficient  possession  whereon 
to  maintain  an  action  for  breaking  and  entering 
the  chapel  and  destroying  the  pews,  even  against 
the  chapel-warden.    Jh, 


XXIII.    BAPTISM. 

Validity  of.] — A  child  baptized  with  water,  in 
the  name  of  the  Holy  Trinity,  by  a  person  al- 
leged to  be  in  heresy  or  schism  with  the  Church 
of  England,  is  not  unbaptized  within  the  mean- 
ing of  the  rubric  for  the  Burial  Service  in  the 
Book  of  Common  Prayer.  TUcfimarsk  v.  Chap* 
man,  3  Curt.  840  ;  8  Jur.  626. 

The  doctrines,  that  baptism  is  a  sacrament 
generally  necessary  to  sslvation,  bat  that  the 
grace  of  regeneration  does  not  so  necessarily  ac- 
company the  act  of  baptism  that  regeneration 
invariably  takes  place  after  baptism  ;  that  bap- 
tism is  an  effectual  sign  of  grace,  by  which  God 
works  invisibly  in  us,  but  only  in  such  as 
worthily  receive  it,  in  whom  alone  it  has  a 
wholesome  effect ;  that,  without  reference  to  the 
qualification  of  the  recipient,  baptism  is  not  in 
itself  an  effectual  sign  of  grace;  that  infants 
baptized,  and  dying  ^fore  actual  sin,  are  cer- 
tainly saved,  but  that  in  no  case  is  regeneration 
in  baptism  unconditional, — are  not  contnuy  or 
repugnant  to  the  doctrines  of  the  Church  of 
England.  Gorham  v,  Exeter  (^BU1n)p\  14  Jur. 
443— P.  C. 

Eridence.] — In  an  action  to  determine  the 
right  to  Icttcis  of  administration,  the  issue  being 
as  to  the  legitimacy  of  certain  persons,  copies  of 
register  of  baptisms  in  India  were  admitted  in 
evidence.  Queen's  Proctor  v.  Ih'y,  4  P.  D.  230 ; 
48  L.  J.,  P.  GO  ;  41  L.  T.  530. 

Doctrine  of..] — Although  the  rubric  of  the 
Common  Prayer-book  prior  to  1603,  in  that  part 
rdating  to  private  baptism,  directed  that  those 
present  should  c^ll  upon  God  for  his  grace,  and 
say  the  Lord's  prayer  if  the  time  would  suffer, 
and  then  one  of  them  should  name  the  child, 
using  water  and  calling  upon  the  name  of  the 
Trinity  ;  and  the  rubrics  of  1603  and  16G1  con- 
tained the  following  direction  : — ^*'  Of  them  that 
are  to  be  baptized  in  private  houses  in  the  time 
of  necessitie  by  the  minister  of  the  parish,  or 
any  other  lawful  minister  that  can  be  procured'* 
— "  First,  let  the  lawful  minister  and  them  that 
be  present  call  upon  God  for  his  grace,  &c;'* 
yet  this  latter  direction  is  not  to  be  looked  upon 
as  an  alteration  of  the  rule  then  subsisting  as  to 
the  validity  of  lay  baptism,  but  only  as  directoiy 
— not  as  substitutionary,  but  cumulative.  The 
validity  of  lay  baptism  was  therefore  unaffected 
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thereby.    JSucott  t.  Martin^  4  Moore,  P.  C.  C.   for  he  is  not  bound  to  incur  a  debt,    lieg,  v. 

Vann,  2  Den.  C.  C.  325  ;  21  L.  J.,  M.  C.  39  ;  15 
Jur.  1090. 


104  ;  6  Jur.  765. 
XXIV.    BURIAL  AND  BURIAL  BOARDS. 


1.  Rights  bespecting. 


Mode  of  Burial.] — Burial  in  the  parish  church- 
vard  is  a  common-law  right  inherent  in  the 
parishioners,  but  the  mode  of  burial  is  of  eccle- 
siastical cognizance ;  and,  therefore,  the  court 
will  refuse  a  mandamus  to  inter  the  body  of  a 
parishioner  in  an  iron  coffin.  Rejs  v.  Coleridge, 
2  B.  &  A.  800  ;  1  Chit.  588. 

Plaeo  of  Burial.]— Or  to  compel  a  rector  to 
bury  the  corpse  of  a  parishioner  in  a  vault,  or  in 
any  particular  part  of  a  churchyard,  hlack- 
marey  Ex  parttj  1  B.  &  Ad.  122. 

A  prescription  for  a  right  of  burial  in  a 
chancel,  claimed  as  belonging  to  a  messuage,  has 
l>een  allowed.     Waring  v.  Griffith*,  1  Burr.  440. 

A  custom  in  a  parish  for  the  inhabitants  to 
bury  as  near  as  possible  to  their  ancestors  is 
bad.    Fryer  v.  Johnsim,  2  Wils.  28. 

Grant  of  Vault.]— Where  a  faculty  to  appro- 
priate a  vault  has  been  granted  by  a  local 
ordinaiy,  it  cannot  be  Impeached  on  appeal  save 
by  reason  that  the  gi-ant  was  illegal  or  detri- 
mental to  the  interests  of  the  parishioners. 
Jlugg  V.  Kingsmill,  1  L.  R.,  Ecc.  343  ;  36  L.  J., 
Bcc.  17. 

A  burial  board  may,  under  the  Burial  Acts  (15 
&  16  Vict.  c.  85,  and  16  &  17  Vict.  c.  134),  grant 
a  grave  space  to  the  grantee  and  his  heirs,  and 
the  title  to  the  burial  rights  under  such  grant 
will  descend  to  the  heirs  of  the  grantee,  and  vnW 
not  be  vested  in  all  the  members  of  the  family  of 
the  grantee.  JUatthews  v.  Jeffenj,  6  Q.  B.  D. 
290  ;  50  L.  J.,  Q.  B.  164  ;  43  Li  T.  796  ;  29  W.  R. 
282  ;  45  J.  P.  361. 

By  FaroL] — ^A  grant  by  a  rector  to  an 

iudividnal,  of  the  exclusive  right  of  burial  for 
himself,  his  family  and  friends,  in  a  vault  under 
the  church,  is  a  grant  of  an  easement  arising  out 
of  land,  and  cannot  be  made  by  parol.  Bryan 
▼.  WhiHler,  2  M.  &  R.  318  ;  8  B.  &  C.  288. 

Bvrial  of  Paupon.]— Overseers  are  not  bound 
either  by  common  law,  or  by  43  Eliz.  c.  2,  to 
bury  a  pauper  settled  in  their  parish,  who  dies  in 
the  parish,  but  not  in  any  parish  house.  Iteg,  v. 
Stewart,  4  P.  &  D.  349  ;  12  A.  &  E.  773. 

Every  person  dying  in  this  country,  and  not 
within  certain  ecclesiastical  prohibitions,  is  en- 
titled to  Christian  burial.    lb. 

Where  no  such  prohibition  attaches,  semble, 
that  eveiy  householder,  in  whose  house  a  dead 
body  lies,  is  bound  by  common  law  to  inter  the 
body  decently  ;  and  that,  upon  this  principle, 
where  a  body  lies  in  the  house  of  a  parish  or  of 
a  union,  the  parish  or  the  union  must  provide 
for  the  interment.    lb. 

Duty  of  Paront,  etc.,  to  Provido  for  Burial  of 
Child.] — ^A  parent  is  bound  to  provide  Christian 
burial  for  the  body  of  a  deceased  child,  if  he  has 
the  means  ;  but  if  he  has  not  the  means,  though 
the  body  remains  unburied  and  becomes  a  nuis- 
ance to  the  neighbourhood,  he  is  not  indictable  for 
the  nuisance,  notwithstanding  he  could  have  ob- 
tained money  for  the  burial  expenses  by  way  of  \ 
loan  from  the  poor-law  authorities  of  the  parish, 


See  aUo  Cbiminal  Law. 

Kotice  to  Bury  without  Church  Seryicc — Ex- 
penses of  Funezal.]  —  A  notice  given  by  H., 
under  43  &  44  Vict.  c.  41,  s.  1,  of  burial  without 
the  church  service,,  contained  his  name,  but  no 
address.  The  vicar  at  first  objected  to  buiy  the 
child,  because  the  churchyard  was  full,  but 
afterwards  room  was  found.  H.  attended  with 
his  friends  on  the  day  named  in  the  notice,  but 
had  to  postpone  the  buiial  to  a  future  day.  H. 
sued  the  vicar  for  the  expenses  of  the  abortive 
funeral  on  the  first  day  : — Held,  that  the  notice 
of  burial  was  bad,  and  the  defect  was  not  waived 
by  what  the  vicar  had  done  thereafter.  Iloare 
V.  Jlaw,  45  J.  P.  729. 

Bight  to  Bocovor  Costs  of  Burial.] — Semble, 
that  a  child  or  a  more  distant  relation,  being  an 
infant,  would  not  be  liable  upon  a  contract  for 
the  burial  of  a  parent  or  a  relation.  Chappie  v. 
Cooper,  13  M.  Ac  W.  252  ;  13  L.  J.,  Ex.  286. 

But  an  infant  widow  is  liable  upon  a  contract 
for  her  deceased  husband's  funeral  expenses.   lb. 

The  husband  is  liable  for  the  necessary  ex- 
pense  of  the  decent  interment  of  his  wife  from 
whom  he  has  been  separated,  whether  the  party 
incurring  such  expense  is  an  undertaker  or  a 
mere  volunteer.  Ambrose  v.  Kerruon,  10  C.  B. 
776  ;  20  L.  J.,  C.  P.  135. 

Or,  whoever  the  party  may  be  who  buried 
her.  Bradshaw  v.  Beard,  12  C.  B.,  N.  S.  344  ; 
6  L.  T.  458. 

Bight  of  Exocutori  to  Body.]  —  Where  a 
gaoler  refused  to  deliver  up  the  body  of  a  pei-soii 
who  had  died  while  a  pnsoner  in  execution  in 
his  custody  to  the  executors  of  the  deceasen, 
unless  they  would  satisfy  certain  claims  made 
against  the  deceased  by  the  gaoler,  the  court 
issued  a  peremptory  mandamus  in  the  first  in- 
stance, commanding  that  the  body  should  be  de- 
livered up  to  the  executors.  Beg,  v.  Fox,  2 
Q.  B.  247  ;  1  G.  &  D.  666. 

There  is  no  property  in  a  dead  body,  but  the 
executors  have  a  right  to  the  possession  of  the 
body,  and  their  duty  is  to  buiy  it,  although  there 
is  direction  in  the  will  that  some  other  person 
should  cause  the  body  to  be  burnt.  Williams  v. 
Williums,  20  Ch.  D.  669  ;  15  Cox,  C.  C.  39  ;  51 
L.  J.,  Ch.  385  ;  46  L.  T.  275  ;  30  W.  R.  438  ;  46 
J.  P.  726. 

Boftiial  to  Bury.]- A  clergyman  refused  to 
bury  the  body  of  a  parishioner  on  the  coroner*s 
order  for  bunal,  the -jury  having  returned  a  ver- 
dict of  found  dirowned,  assigning  as  his  reason 
that  such  person  had  died  in  a  state  of  intoxica- 
tion, or  was  felo  de  se : — Held,  that  the  mere 
opinion  of  the  clergyman  as  to  the  cause  of  death 
did  not  justify  his  refusal  to  bury.  Cooper  v. 
Bodd,  2  Rob.  Ecc.  Rep.  270  ;  14  Jur.  724. 

A  suit  against  a  clergyman  in  the  ecclesiastical 
court,  for  refusing  to  bury  the  corpse  of  one  of 
his  parishioners,  was  dismissed,  on  the  ground 
that  a  convenient  warning  had  not  been  given. 
The  court  refused  an  application  for  a  mandamus, 
though  the  clergyman  had  stated  generally,  that 
he  never  would  bury  the  body,  but  allowed  the 
applicant  to  make  a  fresh  demand.  Titehmarsh, 
Kx  parte,  9  Jur.  159. 
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A  clergyman  of  the  Church  of  England  haying 
refused  to  perform  the  office  of  intermcntf  after 
due  notice  of  the  death  of  a  duly  baptized 
parishioner,  was  suspended  from  the  ministry  for 
three  months,  under  the  68th  canon  of  1603. 
Etcott  V.  Jfartifij  4  Moore,  P.  C.  C.  104  ;  6  Jur. 
766. 

Burial  of  Dead  Bodies  cast  on  Shore  firom  8ea.] 
— By  48  Geo.  3,  c.  75,  s.  1,  the  overseers  of  parishes 
throughout  England  in  which  any  dead  human 
bodies  shall  be  found  thrown  in  or  cast  on  shore 
from  the  sea,  by  wreck  or  otherwise,  are  required 
to  cause  such  bodies  to  be  buried,  and  by  s.  5, 
the  overseers  are  to  be  reimbursed  such  expenses 
by  the  county  treasurer.  A  steam-ship  was  sunk 
by  collision  in  the  river  Thames,  near  Woolwich, 
at  a  place  below  low-water  mark,  and  a  number 
of  persons  on  board  were  drowned.  Some  of  the 
bodies  were  found  ashore  within  the  boundaries 
of  Woolwich  in  Kent,  and  were  buried  by  the 
overseers.  The  river  Thames,  at  Woolwich  and 
at  the  places  where  the  bodies  were  found 
ashore,  is  a  navigable  tidal  river  where  great 
ships  go  : — Held,  that  the  county  treasurer  could 
not  be  made  liable  for  the  expenses  incurred  by 
the  overseers,  for  the  bodies  were  not  cast  on 
shore  '^from  the  sea  "within  the  meaning  of 
the  act.  Woolwich  (^Oterseers)  v.  Robertson^  6 
Q.  B.  D.  654  ;  50  L.  J.,  M.  C.  87  ;  44  L.  T.  747  ; 
29  W.  R.  892  ;  45  J.  P.'  766. 

Binnterring  Bead  Body.1 — A  dead  body  by  law 
l^elongs  to  no  one,  and  is  therefore  under  the  pro- 
tection of  the  public.  If  it  lies  in  consecrated 
«rround  the  ecclesiastical  law  will  interpose  for 
its  protection  ;  but,  whether  in  ground  conse- 
crated or  unconsecratcd,  indignities  offered  to 
human  remains  in  improperly  and  indecently 
disinterring  them  are  the  groimd  of  an  indict- 
ment.    Foster  v.  Doddj  8  B.  &  S.  842,  854. 

It  is  a  misdemeanor  at  common  law  to  remove, 
without  lawful  authority,  a  corpse  from  a  grave 
in  a  burying-ground  belonging  to  a  congregation 
of  Protestant  dissenters,  and  it  is  no  defence  to 
such  a  charge  that  the  motive  of  the  person  re- 
moving the  body  was  pious  and  laudable.  Reg. 
v.  Sharpe,  Dears.  &  B.  C.  C.  160  ;  7  Cox,  C.  C. 
214  ;  26  L.  J.,  M.  C.  47  ;  3  Jur.,  N.  S.  192. 

2.  Bebyice. 

Who  hat  Bight  to  Uke  Part  in.]— It  ib  illegal 
for  any  one,  unless  he  is  lawfully  authorized,  to 
read  or  assist  in  reading  a  burial  service  in  con- 
secrated ground  over  a  dead  body.  Johnson  \, 
Friend,  6  Jur.,  N.  S.  280. 

Butj  of  ClergymaiLl — ^A  clergyman  of  the 
Church  of  England  is  oound  to  read  the  burial 
service  in  the  manner  and  form  prescribed  by 
the  Book  of  Common  Prayer,  over  the  corpse  of 
any  person  who  has  been  baptized  with  water, 
and  in  the  name  of  the  Holy  Trinity,  if  required 
so  to  do,  though  the  deceased  was  never  baptized 
otherwise  than  by  a  layman  ;  and  such  person 
cannot  be  said  to  die  unbaptized,  within  the 
meaning  of  the  rubric  for  the  burial  of  the  dead, 
as  incorporated  into  13  &  14  Car.  2,  c.  4.  Mtcott 
V.  Martin,  4  Moore,  P.  C.  C.  104  ;  6  Jur.  765. 

On  Bneoiifeerated  Chronnd.] — The  ordinary  can- 
not compel  an  incumbent  by  ecclesiastical  cen- 
sure to  perform  the  burial  service  on  unconse- 
cratcd ground  in  w^hich  the  only  entrance  to  the 


vault  is  to  be  found.  Rugg  v.  Xingsmill,  2  L.  R.. 
P.  C.  59  ;  37  L.  J.,  Ecc.  13  ;  18  L.  T.  94  ;  5  Moore, 
P.  C.  C,  N.  S.  79. 

3.  Constitution  and  Election  op  Burial 

BOABDS. 

Antbority  for  Forming.] — ^The  15  &  16  Vict, 
c.  85,  authorizing  the  formation  of  a  burial  boai-d 
in  a  parish,  is  applicable  to  a  parish  not  having 
separate  overseers,  nor  separately  maintaining  its 
p(X)r.  The  interpretation  clause  extends  the 
meaning  of  the  word  to  places  not  parishes,  hav- 
ing separate  overseers  and  separately  maintaining 
their  own  poor,  but  does  not  exclude  parishes 
which  for  any  reason  do  not  fulfil  those  con- 
ditions. Reg,  V.  Sudbury  Burial  Board,  El.,  BL 
&  El.  264  ;  27  L.  J.,  Q.  B.  232  :  4  Jur.,  N.  S.  948. 

By  s.  12  of  18  &  19  Vict.  c.  128,  a  meeting  in 
the  nature  of  a  vestry  of  any  district  not  sepa- 
rately maintaining  its  own  poor,  which  has  hereto- 
fore had  a  separate  burial-ground,  may  appoint  a 
burial  board,  which  shall  have  the  same  powers 
as  if  such  district  had  been  a  parish  separately 
maintaining  its  own  poor : — Held,  that  the  powers 
given  by  the  section  did  not  apply  to  a  district 
forming  part  of  an  area  over  which  a  burial 
board  already  exercised  jurisdiction,  and  there- 
fore that  no  burial  boaxxl  could  be  legally  con- 
stituted in  such  a  district.  Reg,  v.  Tonbridge 
(^Overseers),  11  Q.  B.  D.  134  ;  52  L.  J.,  Q.  B.  595  ; 
49  L.  T.  170  ;  31  W.  R.  922  ;  47  J.  P.  677. 

Under  Looal  Aet.] — By  a  local  act  for  making 
a  township  a  distinct  parish,  it  was  enacted  that 
a  new  church  and  burial-place  adjoining  should 
be  the  parish  church  and  cnurchyanl  of  the  parish, 
and  a  vestry  was  constituted  for  preserviug 
better  order  in  the  parish,  and  for  other  enume- 
rated purposes  relating  to  the  church.  Ou  a 
mandamus  to  convene  a  meeting  of  this  vestiy 
for  determining  whether  a  buri^-ground  should 
be  provided,  under  16  &17  Vict.  c.  134: — Held, 
that  this  vestry  was  "  a  vestry  elected  under  the 
provisions  of  a  local  act,"  within  15  &  16  Vict.  c. 
85,  8.  52.  Reg,  v.  Peters,  6  Bl.  &  Bl.  226  ;  S,  C„ 
nom.  Sunderland  Burial  Ground,  In  re,  25  L.  J., 
Q.  B.  271  ;  2  Jur.,  N.  8.  424. 

80  ft  81  Viet.  e.  81,  s.  83,  doee  not  Apply  where 
Qronnd  ii  not  Ck^nteerated.]— The  20  &  21  Vict,  c 
81,  s.  23,appIiesonly  to  those  places  of  burial  which 
are  consecrated,  or  vested  in  trustees  for  the  pur- 
poses of  burial,  or  which  are  in  the  care  of  persons 
as  places  of  burial  at  the  time  the  act  passed. 
Foster  v.  Dodd,  1  L.  R.,  Q.  B.  475  ;  35  L.  J..  Q.  B. 
136  ;  12  Jur.,  N.  S.  466  ;  14  L.  T.  327  ;  14  W.  R. 
607  ;  7  B.  &  S.  140. 

18  ft  18  Vict.  c.  188,  does  not  Apply  to  Pri¥ate 
Burial  Qronndf.]— The  18  &  19  Vict.  c.  128,  s.  18, 
has  reference  to  parochial  burial-grounds  only, 
and  does  not  apply  to  private  burial-groumis. 
Rig,  V.  St.  John,  Westgate,  and  Elwyick  Burial 
Board,  1  B.&  S.  679  ;  31  L.  J.,  Q.  B.  16  ;  8  Jur., 
N.  S.  229  ;  5  L.  T.  346  ;  10  W.  R.  77.  Affirmed 
on  appeal,  2  B.  &  S.  703  ;  31  L.  J.,  Q.  B.  205  ;  6 
L.  T.  604  J  10  W.  R,  606— Ex.  Ch. 

Parish  Divided.] — Where  a  part  of  a  parish 
may,  under  18  &  19  Vict.  c.  128,  s.  12,  appoint  a 
burial  board  for  such  part,  severed  from  uie  rest 
of  the  parish,  the  ix*st  of  the  parish  may,  by  im- 
plication, appoint  a  separate  burial  board  of  its 
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own.  Vtner  v.  Tunbridge  (^Chnrchwardem  and 
Overteera),  2  £1.  &  Bl.  9  ;  28  L.  J.,  M.  C.  251  ;  5 
Jur^  N.  S.  1293. 

The  mere  fact  that  a  parish  has  been  divided 
into  three  separate  parishes  for  all  ecclesiastical 
purposes,  under  58  Geo.  3,  c.  45,  does  not  prevent 
the  vestry  of  the  old  parish  from  appointing  a 
burial  board,  under  15  &  16  Vict.  c.  85,  b.  10 ; 
and  a  burial  board  having  been  appointed  for 
the  old  parish,  and  it  not  appearing  that  either 
of  the  new  parishes  had  appointed  a  burial  board 
un^ler  20  &  21  Vict.  c.  81,  s.  5,  the  court  granted 
a  peremptory  mandamus  to  the  overseers  of  the 
old  parish  to  pay  to  the  burial  board  out  of  the 
poor  rates  of  the  entire  parish  the  expenses  which 
they  had  incurred.  Keg.  v.  Walcot  (^Oremeerg)^ 
2  B.  &  S.  555  ;  31  L.  J.,  M.  C.  217  ;  6  L.  T.  325  ; 
10  W.  R.  599. 

A  burial  board  of  a  parish  comprising  within 
its  limits  several  townships,  each  having  separate 
overseers  of  the  poor,  and  separately  maintaining 
its  own  poor,  cannot  apportion  the  sums  to  be 
contributed  by  the  various  townships,  unless  they 
bring  themselves  within  the  provisions  of  the  18 
k,  19  Vict.  c.  128,  s.  11,  in  which  case  the  consent 
of  a  secretary  of  state  is  rendered  a  necessary 
element  to  their  proceedings  by  20  k.  21  Vict.  c. 
81,  s.  9.  Bea,  ▼.  Wright ^  8  Jur.,  N.  S.  260 ;  5  L. 
T.  345 ;  10  W.  R.  86. 

Where  a  parish  has  been  divided  into  separate 

1  jarishes  for  ecclesiastical  purposes  under  58  Geo.  3, 
c.  45,  and  the  vestiy  of  the  old  parish  collec- 
tively has  appointed  a  burial  boaixl  and  estab- 
lished one  burial-ground  for  the  whole  parish, 
the  vestry  of  one  of  the  new  parishes  may  also 
appoint  a  burial  board  under  20  k  21  Vict.  c.  81, 
s. .'».    M^,  V.  Waleot^  St,  Stoithin  (^Orerseers^y 

2  B.  &  S.  571  ;  31  L.  J.,  M.  C.  221 ;  10  W.  R. 
fi02. 

JoindAr  of  Pariah  for  Eeolotiastioal  Pnrposos.] 
— ^Where  two  parishes  or  places,  each  maintain- 
ing its  own  i)oor,  are  united  together  for  ecclesi- 
astical purposes,  a  burial  board  for  the  whole 
district,  appointed  by  the  vote  of  the  vestry,  or 
meeting  in  the  nature  of  a  vestry,  is  properly 
constituted  by  virtue  of  18  &  19  Vict,  c  128,  read 
in  connexion  with  15  &  16  Vict.  c.  85,  although 
this  would  have  been  othehvise  under  15  &:  16 
Vict.  c.  85.  Beg,  v.  Coleghill  (^Overteers)  2  B.  & 
S.  825 ;  31  L.  J.,  M.  C.  219  ;  9  Jur.,  N.  S.  226  ;  7 
L.  T.  244.  Affirmed  on  appeal,  34  L.  J.,  Q.  B.  96 
—Ex.  Ch. 

Eloetioii  of  Board.] — In  a  parish  under  a  local 
act,  a  body  called  the  select  vestry  of  the  parish 
had  the  functions  of  a  board  of  guardians.  There 
was  also  a  general  vestry  having  the  management 
of  the  general  parochial  afEairs  of  the  parish  : — 
Held,  that  the  members  of  a  burial  board  for  the 
parish,  under  16  &  17  Vict.  c.  134,  s.  7,  and  15  k 
16  Vict.  c.  85,  ss.  10, 11, 52,  were  to  be  elected  by 
the  general  vestry  having  the  management  of  the 
general  parochial  afEairs,  and  not  by  the  body 
created  by  the  local  act.  Reg,  v.  Oladgtone^  7 
El.  tc  Bl.  575  ;  26  L.  J.,  Q.  B.  213  ;  3  Jur.,  N.  S. 
441. 


Filling  up  Vaoaaeio8.]-<By  15  &  16  Vict. 


c.  85,  8.  12,  vacancies  in  a  burial  board  may  be 
filled  up  when  and  as  the  vestry  shall  think  fit. 
By  18  &  19  Vict.  c.  128,  s.  4,  every  vacancy  shall 
be  filled  up  by  the  vestry  within  one  month  after 
the  vacancy ;  and  in  case  of  neglect,  the  vacancy 


may  be  filled  up  by  the  burial  board:— Held^ 
that  the  vestiy  might  fill  up  a  vacancy  in  the 
board  at  any  time  before  the  burial  board  did  so, 
though  not  within  one  month  after  the  vacancy, 
Beg,  V.  Snvth  Weald  (^Overseers),  5  B.  &  8.  391  ; 
33  L.  J.,  M.  C.  193  ;  10  L.  T.  498  ;  12  W.  R.  873. 

4.  Rates. 

Whon  oan  bo  Laid.] — Quaere,  whether,  under 
58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  a  rate 
can  be  laid  for  the  purpose  of  providing  addi- 
tional burying-ground.  Beg,  v.  Almey  or  Le-i- 
cestemhire  (Jugticen),  2  C.  L.  R.  1488 ;  3  El.  & 
Bl.  779  ;  23  L.  J.,  M.  C.  154  ;  18  Jur.  1052, 

If  it  can,  still  a  single  rate,  laid  for  purposes 
authorized  by  these  acts,  and  also  for  purposes 
for  which  a  church-rate  can  be  laid  only  at  com- 
mon law,  is  bad.    2  b, 

Loanf.] — The  vestiy  of  a  parish,  one  for  eccle- 
siastical purposes,  but  divided  into  two  parts  for 
the  relief  of  the  poor  and  other  temporal  pur« 
poses,  appointed  a  burial  board,  which  borrowed 
a  large  sum  for  the  formation  of  the  burial 
ground,  and  by  deed  chaiged  the  future  rates  to 
be  leyied  on  part  A.,  and  also  the  future  rates  to 
be  IcYied  on  part  B.,  for  the  relief  of  the  poor  of  the 
parish  or  any  part  thereof,  with  the  payment  of 
the  principal  and  interest.  After  a  time  a  sum 
becoming  due  for  an  instalment  of  the  loan  and 
interest,  the  burial  board  apportioned  the  amount 
between  the  two  parts  in  the  proportion  of  the 
value  of  the  property  in  each  part  as  rated  to  the 
relief  of  the  poor,  and  demanded  payment  of  the 
overseers  of  each  part  for  its  i-esp>ective  portion  :. 
— Held,  that  the  charge  was  duly  imposed  by  the 
deed,  and  the  apportionment  made  on  a  correct 
principle.  Beg.  v.  Coleshill  (OrergeeritX  34  L.  J.,, 
Q.  B.  96— Ex.  Ch. 

5.  BUBiAL  GBOijyDS,  Cemetebies,  and 
Chubchtabds. 

errant  of.] — A.  conveyed  a  farm,  with  a  meet- 
ing-house  and  burial-ground,  vault  and  tomb> 
thereon,  to  B.  and  C.  in  trust ;  as  to  the  meeting- 
house and  burial-ground,  to  permit  a  society  of 
Quakers  to  use  the  same,  so  long  as  they  should 
pay  a  certain  rent,  and  keep  them  in  repair ;  and 
after  the  determination  of  that  estate,  as  to  the 
meeting-house  and  burial-ground,  and  tcom  the 
execution  of  the  conveyance,  as  to  all  the  other 
property,  and  during  the  continuance  of  the 
estate,  as  to  the  rent  to  B.,  to  keep  the  vault 
and  tomb  in  repair,  and  to  permit  them  to  be 
used  for  the  interment  of  A.  and  her  &mily ;. 
and  after  the  termination  of  that  estate,  to  C... 
his  heirs  and  assigns  for  ever  :  provided  that  the 
society  might  take  part  of  the  farm  to  build  a. 
new  meeting-house  upon  if  necessary: — Held, 
first,  that  the  grant  of  the  meeting-house  and 
burial-ground  was  void  by  the  Statute  of  Mort- 
main (9  Geo.  2,  c.  36)  ;  secondly,  that  the  limi- 
tation of  the  vault  and  tomb  was  not  a  charitable 
one.  Doe  d.  Thompum  v.  Pitcher ^  2  Marsh.  61  ; 
6  Taunt.  359  ;  3  M.  &  S.  407. 

Out  of  Watto.] — The  ecclesiastical  com- 
missioners, as  lords  of  a  manor  in  the  parish, 
granted  to  the  vicar  of  the  parish,  under  51  Geo.  3,. 
c.  115,  s.  2,  part  of  the  waste  of  the  manor  for 
a  burial-ground.  To  a  bill  filed  on  behalf  of  the 
parishioners  setting  up  a  customary  right  to  thin 
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part  of  the  waste  as  a  village  green,  and  seeking 
to  set  aside  the  grant,  a  demurrer  was  overruled. 
Forhes  v.  Eeclettiustical  Commissi oJiei'g  for  Entj' 
laiid,  15  L.  R.,  Eq.  51 ;  42  L.  J.,  Ch.  97 ;  27  L. 
T.  511  ;  21  W.  R.  169. 

CoABeoration.] — A  consistorial  court  decreed  a 
grant  of  a  faculty  to  bury  in  a  family  vault 
under  the  chancel  of  a  church  standing  in  pri- 
vate grounds,  the  entrance  to  the  vault  being 
only  from  without  the  building,  and  the  ap- 
proach to  it  being  on  unconsecrated  ground. 
The  vault  had  been  made  under  an  old  chapel, 
in  which  divine  service  had  been  performed 
from  an  early  i>eriod;  the  chapel  nad  been 
pulled  down,  and  on  its  site  the  church  had 
been  erected  and  duly  consecrated  :  —  Held, 
that  the  constant  performance  of  divine  service 
in  the  chapel  raised  primft  facie  the  presumption 
that  the  chapel  had  been  consecrated,  and  that 
the  jurisdiction  of  the  consistorial  court  attached 
upon  it.  Rugg  v.  Kingsmill,  I  L.  R.,  Ecc.  343  ; 
36  L.  J.,  Ecc.  17. 

Diitaace  from  Dwelling-house.] — The  18  &  19 
Vict.  c.  128,  which  provides  that  no  burial- 
ground  shall  be  within  100  yards  of  a  dwelling- 
house  without  the  consent  of  the  owner  or  occu- 
pier, applies  to  all  burial-grounds,  private  as  well 
as  public.  Greimwood  v.  Wadsworth^  16  L.  R., 
Eq.  288  ;  43  L.  J.,  Ch.  78  ;  29  L.  T.  88  ;  21  W. 
R.  722. 

The  defendant,  in  1865,  obtained  leave  from 
the  home  secretary  to  convert  a  piece  of  land 
containing  twenty  acres  into  a  cemetery.  He 
could  not  succeed  in  doing  so,  and  the  land  re- 
mained unaltered.  In  1876  an  attempt  was 
made  to  get  up  a  company  for  the  purpose,  but 
the  attempt  failed.  In  the  following  year  the 
plaintiff,  who  was  owner  of  a  dwelling-house 
within  100  yards  of  the  nearest  part  of  the  land, 
wrote  to  the  defendant  to  the  effect  that  unless 
he  would  give  an  undertaking  not  to  use  any 
part  of  the  land  for  a  cemetery,  he  should  take 
legal  proceedings.  The  defendant  replied  to  the 
effect  that  he  had  no  present  intention  of  con- 
verting the  land  into  a  cemetery  ;  that  he  would 
not  give  any  undertaking  not  to  do  so  if  he 
found  it  desirable  ;  but  that  if  he  should  here- 
after wish  to  use  the  property  in  that  way,  he 
would  give  the  plaintiff  two  months'  notice  of 
his  intention  to  do  so ;  and  he  stated  that  he 
should  not  bury  within  100  yards  of  the  plain- 
tiff's house  without  consent.  The  plaintiff  there- 
upon commenced  an  action,  and  Bacon,  V.C, 
granted  an  interlocutory  injunction  restraining 
the  defendant  from  using,  for  burial  or  for  a 
cemetery,  the  ground  in  question,  or  any  part 
thereof : — Held,  that  the  injunction  must  be 
dissolved,  for  that  there  was  no  such  threat  or 
intention  to  use  any  part  of  the  ground  for  a 
cemetery  as  to  warrant  the  interference  of  the 
court  by  injunction,  supposing  such  use  to  be  un- 
lawful. Citwley  {Lori)  v.  By  as,  6  Ch.  D.  944  ; 
37  L.  T.  238 ;  26  W.  R.  1— C.  A. 

Held,  also,  that  an  injunction  in  the  above 
form  could  not,  in  any  case,  have  been  sup- 
ported, for  that,  under  18  &  19  Vict.  c.  128,  s.  9, 
a  cemetery  may  come  within  100  yards  of  a 
house,  the  only  thing  prohibited  being  actual 
burial  within  that  limit.-    Ih. 


Bateability  of  Site.] — A  cemetery  company 
sold  plots  of  ground  for  graves,  conveying  to  the 


purchasers  the  legal  fee-simple  in  trust  that  the 
purchasers  might  use  the  plots  for  a  burying- 
place  according  to  the  rules  of  the  company, 
and  subject  to  that  in  trust  for  the  company  :-^ 
Held,  that  the  company  was  liable  to  be  rated 
as  an  occupier  of  the  cemetery,  and  that  the 
profits  rateable  from  the  sales  ought  to  be  in- 
cluded in  the  arising  value  of  the  cemetery. 
Heg,  V.  Abney  Park  Qfmetery  Company,  8  L. 
R.,  Q.  B.  515  ;  42  L.  J.,  M.  C.  124  ;  29  L.  T.  174. 

Faenlty  for  AppTopriation.]— On  an  applica- 
tion for  a  faculty  to  sanction  the  appropriation 
of  a  portion  of  a  churchyard,  whidi  had  been 
closed  for  burials  under  an  order  in  council,  for 
the  purpose  of  a  public  garden,  the  court  autho- 
rized the  construction  of  footpaths  in  such  por- 
tion of  the  churchyard  for  tne  convenience  of 
the  parishioners,  and  the  erection  of  gates  to 
give  them  access  to  it.  St,  George-in^the-East 
(^B^ctor  and  Chnrohwardens'),  In  r*,  1  P.  D.  311. 

The  court  being  of  opinion  that  it  was  re- 
quisite for  the  health  of  the  parish  that  a  mor- 
tuary should  be  provided,  and  also  that  the 
churchyard  was  the  most  suitable  site  for  its 
erection,  decided  that  it  had  jurisdiction  to 
grant  a  faculty  for  the  erection  of  a  mortuary 
on  a  portion  of  the  church3rard,  with  a  room  to 
be  appropriated  to  post-mortem  examinations. — 
Observations  as  to  what  interest  is  sufScient  to 
confer  a  locus  standi  on  opponents  in  causes  of 
faculty.  Hansard  Y.  St.  Mattltsw,  Bethnal  Oreen, 
4  P.  D.  46. 

Under  special  circumstances  a  faculty  may  be 
granted  for  the  erection  of  a  school  on  a  portion 
of  a  parish  churchyard,  closed  for  burisJs  by 
order  in  council.  Bettison,  In,  r^,  4  L.  R.  Ecc. 
294. 

• 

Ornamentation  of  Grave.] — A  burial  board 
granted  to  R.  the  right  and  privilege  of  con- 
structing a  private  grave  in  their  cemetery,  and 
the  exclusive  right  of  burial  and  interment 
therein,  "  to  hold  to  her  in  perpetuity,  for  the 
purpose  of  burial  and  of  erecting  or  placing 
therein  a  monument  or  stone  ; "  with  a  proviso 
that,  if  such  monument  or  stone  with  the  appur- 
tenances should  not  be  kept  in  repair,  according 
to  such  regulations  as  should  be  made  by  the 
board  for  the  management  of  the  cemetery,  the 
grant  should  be  void.  She  constructed  a  grave, 
and  placed  a  head-stone  and  a  kerb  round  it,  and 
planted  the  space  with  shrubs  and  flowers : — 
Held,  that  it  was  not  competent  to  the  board  by 
a  regulation  subsequently  made  by  them  for  the 
management  of  the  cemetery  to  deprive  her  of 
the  right  of  planting  and  ornamenting  the  grave. 
Ashhy  V.  Harris,  3  L.  R.,  C.  P.  628  ;  37  L.  J., 
M.  C.  164  ;  18  L.  T.  719  ;  16  W,  R.  869. 


Erection  of  Tombstone  with  Inscription.] — ^Tfae 
daughter  of  a  Wesleyan  minister  was  buried  in 
the  churchyard  of  the  parish  where  her  father 
resided.  The  incumbent  of  the  parish  refused  to 
allow  a  stone  with  an  inscription  describing  the 
deceased  as  daughter  of  the  "  Revd."  H.  K., 
"Wesleyan  Minister,"  to  be  erected  over  the 
grave : — Held,  that  the  presence  of  the  words 
♦*  The  Revd."  before  **  H.  K.,  Wesleyan  Minis- 
ter," in  the  inscription,  which  was  otherwise  un- 
objectionable, was  not  a  sufficient  justification 
ior  the  incumbent's  refusal  to  allow  the  tomb- 
stone to  be  erected  within  the  churchyanl. 
Keet  V.  Smith,  1  P.  D,  73  ;  45  L.  J.,  P.  C.  10 ; 
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33  L.  T.  794  ;  24  W.  R.  375— P.  C.     Reversing 
4  L.  R.,  Ecc.  398  ;  44  L.  J.,  Ecc.  70. 

Property  in  Tombttone.] — An  action  may  be 
maintained  for  taking  away  a  tombstone  from  a 
churchyard,  and  obliterating  an  inscription  made 
upon  it,  by  the  party  by  whom  it  was  erected, 
although  the  freehold  of  the  churchyard  is  in 
the  parson  ;  as  the  right  to  a  tombstone  vests  in 
the  person  who  erects  it,  or  in  the  heirs  of  the 
deceased  in  whose  memory  it  is  set  up.  Spoan^r 
T.  BrewH^r,  10  Moore.  494  ;  3  Ring.  136  ;  2  C. 
&  P.  34.  See  Hitehcock  v.  Walter,  6  D.  P.  C. 
4.->7. 

Komunenta  in  a  Church.] — ^A  custom  for  the 
churchwardens  of  a  parish  to  set  up  monuments 
in  a  church,  without  either  the  consent  of  the 
rector  or  of  the  ordinary,  is  illegal.  Beckwith  v. 
Ifarding,  1  R.  &  A.  508. 

Where  a  rector  was  cited'in  the  episcopal  con- 
sistorial  court  to  shew  cause  why  the  ordinary 
flhould  not  grant  to  a  parishioner  a  faculty  for 
stopping  up  a  window  in  a  church,  against  which 
it  -was  proposed  to  erect  a  monument,  to  the 
granting  of  which  the  rector  dissented  ;  notwith- 
standing which  the  court  was  proceeding  to  grant 
the  &culty  with  the  consent  of  the  ordinary : — 
Held,  to  be  no  ground  for  a  prohibition,  but  mere 
matter  of  appeal,  if  the  rector's  reasons  for  dis- 
senting were  improperly  overruled.  Bulwer  v. 
/Zaj«>,  3East,  217. 

Cannot  be  Applied  to  Secular  PurpoBCC.^ — 
Ground  consecrated  for  burial  cannot  be  applied 
to  secular  purposes,  nor  the  bodies  of  the  dead 
buried  in  it  removed  by  the  owners  of  the  soil 
without  the  authority  of  an  act  of  parliament. 
Beg.  V.  TioUs,  4  L.  R.,  Q.  R.  407  ;  38  L.  J.,  Q.  R. 
228 ;  20  L.  T.  522 ;  17  W.  R.  765 ;  10  R.  &  S. 
298. 

Compeniation  nnder  Lands  Claoeec  Act.] — Ry 
an  act  of  Will.  3,  land  belonging  to  the  parish 
of  Liverpool  was  set  apart  and  dedicated  to  the 
use  of  a  burial-ground,  and  by  the  sentence  of 
consecration  the  corporation  renounced  all  right 
to  the  land.  In  1854  the  ground  was  closed 
against  burial  by  an  order  in  council.  In  1866 
the  corporation,  being  authorized  to  take  a  por- 
tion of  the  burial-ground  under  an  improvement 
act,  served  upon  the  rector,  ordinary,  and  patron 
of  the  parish  the  usual  notice  to  treat,  and  upon 
a  reference  to  arbitration  a  sum  of  money  was 
awarded  for  compensation.  The  corporation 
•ubeoquently  refused  to  pay,  upon  the  ground 
that  the  fee-simple  of  the  land  reverted  to  the 
cozporation,  upon  its  being  closed  against  burials, 
and  the  use  for  which  it  was  dedicated  having 
come  to  an  end  :^Held,  that  by  the  act  of  par- 
liament, followed  by  the  sentence  of  consecra- 
tion, the  land  was  dedicated  for  ever  to  the  use 
of  a  burial-ground,  and  there  was  no  reversion  of 
the  fee  to  the  corporation  ;  that,  if  necessary,  the 
court  would  presume  a  conveyance  of  the  legal 
est&te  by  the  corporation.  Campbell  v.  Liter- 
pool  iMMfor,  ^T.),  9  L.  R.,  Bq.  679 ;  21  L.  T. 
814  :  18  W.  R.  422. 

Held,  also,  that  the  notice  to  treat,  and  refer- 
ence to  arbitration,  left  the  question  of  title 
open,     lb. 

Land  purchased  in  1809  for  an  additional 
burial-ground  was   vested    in  the    rector  and 


churchwardens  in  trust  for  the  inhabitants  of 
the  parish,  and  the  burial  fees  were  received  by 
the  rector  from  1809  to  1849,  when  part  of  the 
land  was  taken  by  a  railway  company,  and  the 
purchase-money  paid  into  court.  A  petition  was 
presented  by  the  rector  praying  for  payment  to 
nim  of  the  dividends  on  the  investments  repre- 
senting the  purchase-money.  A  second  petition 
was  presented  by  the  parishioners,  praying  for  a 
scheme  : — Held,  that  the  rector  was  entitled  to 
the  dividends.  St,  Mart  in' n,  Bimiiiwham 
{Hector),  Ex  parte,  11  L.  R.,  Eq.  23  :  40  L.  J., 
Ch.  69  ;  23  L.  T.  575. 

A  rector  who  has  enjoyed  the  right  to  burial 
fees  from  a  burial-ground,  the  freehold  of  which 
is  vested  in  trustees,  is  the  person  entitled  mider 
the  Lands  Clauses  Act,  1845,  s.  70,  to  the  receipt 
of  the  rents  and  profits.    lb, 

Ry  an  act  reciting  the  insufficiency  of  an  exist- 
ing churchyard,  the  rector  and  churchwardens 
and  other  persons  were  constituted  trustees,  and 
empowered  to  enlai^  the  existing  churchyard 
ana  to  buy  land  for  an  additional  burial-ground, 
to  be  conveyed  to  the  rector  and  churchwardens 
for  the  use  of  the  inhabitants  of  the  parish.  In 
1849,  a  portion  of  the  land  purchasea  under  the 
act  was  taken  by  a  railway  company,  and  the 
purchase-money  paid  into  court.  The  burial- 
ground  was  subsequently  closed  for  burials : — 
Held,  that,  inasmuch  as  the  land  was  intended 
as  an  addition  to  the  churchyard,  the  rights  of 
the  rector  therein  were  the  same  as  his  rights  in 
the  old  churchyard,  so  far  as  they  were  not 
affected  by  the  act  under  which  the  land  was 
purchased,  and  that  he  was  entitled  to  the 
dividends  on  the  fund  in  court  so  long  as  it  re- 
mained there.    lb, 

A  burial-ground  provided  by  act  of  parlia- 
ment, but  of  which  the  rector  was  the  freeholder, 
was  closed  by  order  in  council  Subsequently  a 
portion  of  the  land  was  taken  for  public  purposes, 
and  a  sum  paid  into  court : — Held,  that  inas- 
much as  the  freehold  was  in  the  rector,  and  he 
received  the  burial  fees,  he  was  entitl^  to  re- 
ceive the  dividends  of  the  fund  in  court  Liver- 
pool  (^Rector),  Ex  parte,  11  L.  R.,  Eq.  16:  40 
L.  J.,  Ch.  65. 

Ry  the  Metropolis  Improvement  Act,  1863,  the 
Metropolitan  Roard  of  Works  was,  for  the  pur- 
pose of  making  a  new  street,  empowered  to  take 
portions  of  the  graveyards  attached  to  certain 
parish  churches.  The  rector  claimed  compensa- 
tion in  respect  of  the  lands  so  taken,  of  which 
he  was  owner  : — Held,  that  he  was  entitled  to 
be  compensated  for  the  loss  which  he  suffered, 
but  that  he  was  not  entitled  to  be  compensated 
upon  the  principle  of  treating  the  lands  as  secu- 
larized, and  therefore  as  being  of  greater  value 
th&n  they  were  while  in  his  hands,  and  while 
they  were  appropriated  and  devoted  to  spiritual 
purposes.  Stehhing  v.  Metropolitan,  Board  of 
WorJu,  6  L.  R.,  Q.  R.  37 ;  40  L.  J.,  Q.  R.  1  :  23 
L.  T.  530  ;  19  W.  R.  73. 

Bights  of  Sexton  to  enter  upon.] — ^Where  a 
new  consecrated  buiial-ground  and  chapel  have 
been  provided  for  a  parish,  under  16  &  17  Vict.  c. 
134,  and  15  &  16  Vict.  c.  85,  the  parish  sexton 
has  a  right,  at  reasonable  and  proper  times  and 
places,  and  in  a  reasonable  and  proper  way,  to  dig 
the  graves  of  parishioners  in  the  Durial-ground, 
and  ring  the  chapel  bell  at  their  funerals,  and  he 
may  appoint  a  deputy  to  do  it,  who  is  not  liable 
to  an  action  at  the  suit  of  the  burial  board  for 
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entering  under  such  circumstances  to  do  these 
acts,  such  board  refusing  permission  on  the 
ground  tluit  they  are  ready  and  willing  to  per- 
form these  duties  by  their  own  servants.  St. 
Margareft,  Rocheitter  (^Burial  Board)  v.  Thomp- 
xon,  6  L.  R,  C.  P.  445  ;  40  L.  J.,  C.  P.  213  ;  24 
L.  T.  673  ;  19  W.  R.  892. 

Ordort   in   Connoil,    to   what   Appl7iiig.]-< 

Orders  in  council  made  for  the  improvement 
of  disused  burial-grounds  under  20  &  21  Vict, 
c.  81,  s.  20,  do  not  apply  to  private  burial- 
grounds.  Jaeobson  v.  /Sf.  Patieras  (  Ve*try)y  44 
J.  P.  184. 

Bapairing  Bnxial  Gronnd  oloMd  by  Order  in 
Conneil.] — ^The  churchyard  of  the  parish  of  W. 
having  become  insufficient  for  the  purposes  of 
burial,  a  detached  piece  of  land  was  in  1838  con- 
veyed to  the  commissioners  under  the  Church 
Building  Acts  as  an  addition  to  it.  The  parish  of 
W.  consisted  of  the  township  of  W.  and  five  other 
townships,  each  of  these  six  townships  having 
separate  overseers  and  a  separate  poor-rate.  The 
above  piece  of  land,  which  was  situate  in  the 
township  of  W.,  was  used  as  the  burial-ground 
for  the  whole  parish  until  1854,  when  it  was 
closed  by  order  in  council,  and  a  burial  board 
for  the  township  of  W.  was  formed : — Held, 
that,  under  18  &  19  Vict.  c.  128,  s.  18,  where  a 
burial-ground  is  closed  by  order  in  council,  if  it 
is  a  churchyard  it  must  be  kept  in  order  by  the 
churchwardens,  and  if  it  be  a  cemetery  formed 
by  a  burial  boanl,  then  by  the  burial  board ;  and 
that  therefore  the  ground  in  question,  being  a 
churchyard,  was  to  be  kept  in  order,  not  by  the 
burial  board,  but  by  the  churchwardens.  B^g, 
V.  BhJiftj)  Wearmauth  (Burial  Board),  5  Q.  B. 

1).  67. 

Held,  also,  that  the  expenses  of  keeping  the 
gi-ound  in  order  were  to  be  repaid  to  the  church- 
wardens out  of  the  rate  for  the  township  of  W., 
being  a  place  having  a  separate  poor-rate  within 
which  the  ground  was  situate,  and  not  out  of 
the  rates  of  all  the  townships  composing  the 
parish  of  which  it  had  been  the  bunal-gi-ound. 

n. 

Closing.] — Persons  purchased  family  graves 
in  perpetuity  in  a  private  burying-ground,  which 
was  afterwards  closed  by  order  of  the  Queen  in 
Council ;  there  was  no  formal  grant  executed, 
but  their  title  was  merely  evidenced  by  a  receipt 
for  the  purchase-money,  stating  the  purchase  :— 
Held,  that  they  were  entitled  to  an  injunction  in 
equity  to  restrain  the  trustees  from  removing  or 
injuring  the  graves  or  gravestones ;  but  that  the 
relief  must  be  limited  to  the  spot  purchased  by 
the  plaintiffs,  and  that  the  rights  of  the  trustees 
to  the  remainder  was  unaffected.  Moreland  v. 
BicJiardsoTty  22  Beav.  596  ;  25  L.  J.,  Ch.  883  ;  2 
Jur.,  N.  S.  726. 

Where  land  has  been  set  apart  as  a  burial- 
ground  in  which  burial-places  have  been  pur- 
chased in  perpetuity,  a  court  of  equity  will 
restrain  the  holders  of  the  legal  estate,  though 
claiming  as  mortgagees,  from  destroying  or  de- 
facing such  graves,  or  doing  any  act  which  may 
prevent  future  interments.  Moreland  v.  Bi- 
chardson,  24  Beav.  33  ;  26  L.  J.,  Ch.  690  ;  3  Jur., 

N.  S.  1189. 

The  Queen  may,  by  order  in  council,  under  16 
&  17  Vict.  c.  134,  direct  the  discontinuance  of 
burials  in  churchyards  situate  in  tovms,  out  of  the 


metropolis,  though  these  churchyards  were  esta- 
blished under  the  Church  Building  Acts.  R^g.  v. 
Manc1ie4fter  (Juttticeti),  5  El.  &  BL  702  ;  25  L.  J., 
M.  C.  46  ;  2  Jur.,  N.  S.  182. 

The  16  &  17  Vict.  c.  134,  excepts  cemeteries- 
*^  established  under  the  authority  of  any  act  of 
parliament."  On  application  for  a  mandamus 
to  justices  to  hear  a  complaint  against  the  rector 
of  a  district  church,  built  under  the  provisions 
of  the  Church  Building  Acts,  for  burying  in  the 
churchyard  attached  to  the  church,  contrary  to 
an  order  in  council : — Held,  that  such  church- 
yard was  not  a  cemetery  within  s.  5,  which, 
contemplated  only  cemeteries  establi^ed  by 
authority  of  a  special  act,  such  as  the  commercial 
cemeteries  enumerated  in  Schedule  (B.)  to  15  A^ 
16Vict.  c.  85.    Ih, 

By  a  local  act,  a  new  church  was  built  and  be- 
came the  parish  church,  and  the  old  parish  church 
was  made  a  parochial  chapel ;  afterwards,  by  au 
order  in  council,  the  parish  burial-ground,  whicli 
adjoined  the  old  church,  was  shut  up  in  1853,  and. 
a  cemetery  was  provided  ;  in  1863,  by  an  order 
in  council,  part  of  the  parish  was  assigned  to  the 
parochial  chapel,  and  marriages,  baptisms, 
churchings,  and  burials  allowed  to  be  performed 
therein  :— Held,  that  the  19  &  20  Vict  c.  104,  s. 
10,  did  not  vest  the  burial-ground  in  the  incum- 
bent of  the  chapel.  Champneys  v.  Arrototmitk^ 
2  L.  R.,  C.  P.  602  ;  36  L.  J.,  C.  P.  265  ;  16  L.  T. 
589  ;  15  W.  R.  1011.  Affirmed  on  appcaJ,  3  L.. 
R.,  C.  P.  107  ;  37  L.  J.,  C.  P.  22  ;  17  L.  T.  261  ; 
16  W.  R.  277— Kx.  Ch. 

The  20  &  21  Vict.  c.  81,  s.  23,  as  to  closing 
burial-grounds,  does  not  apply  to  land  in  which 
burials  may  have  taken  place,  but  which  has 
ceased  to  be  applied  to  such  a  purpose,  and  which 
has  changed  its  character  and  been  treated  by  the 
owner  and  occupier  in  all  respecta  as  private  pro- 
l)erty ;  but  applies  only  to  ground  which  is  a 
burial-ground  de  facto  or  de  jure  in  use  or  in 
trust.  Ibgter  v.  Dodd,  3  L.  R.,  Q.  B.  67 ;  37  L. 
J.,  Q.  B.  28  ;  17  L.  T.  614  ;  16  W.  R.  155  ;  8  B. 
&  S.  842— Ex.  Ch. 


6.  BuBiAL  Fees. 

Bight  at  Common  Law.]— No  burial  fee  is  due 
at  common  law,  but  it  may  be  due  by  custom  in 
any  {mrticular  pariah.  Andrews  ▼.  Oawthonw. 
Willes,  636. 

Viear  may  speeially  Ck^ntraet] — A  vicar  of  » 
parish,  being  freeholder  of  the  church  and 
churchyard,  may  make  a  special  contract  for 
the  payment  of  a  fee,  other  than  the  customary 
burial"  fee  (if  any),  for  the  burial  of  a  non* 
parishioner  in  a  particular  vault  in  the  parish 
church.  JVevill  v.  Bridger,  9  L.  R.,  Ex.  214  r 
43  L.  J.,  Ex.  147 ;  30  L.  T.  690  ;  22  W.  R^ 
740. 

Bight  of  Zneumbont  to.]— Before  51  Geo.  3» 
c.  151,  the  incumbent  or  nunister  of  the  parish  of 
St.  Marylebone  (which  was  a  lay  rectory),  hy 
himself  or  his  curates,  performed  the  duty  of  all 
burials  in  the  parish,  and  received  the  surplice- 
fees  thereon,  as  part  of  the  profits  of  the  living. 
By  this  act  the  vestry  of  the  parish  was  em- 
powered to  provide  an  additional  cemetery  for 
the  parish,  and  erect  a  chapel  thereon  ,*  and  by- 
8.  41,  the  lay  rector  was  empowered  to  appoint  a 
burying  minister  to  officiate  in  buiying  the  deacl 
in  the  cemetery,  a  reader,  to  perform  divine  ser* 
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yioe  and  preach  in  the  chapel,  and  (if  it  should 
seem  right  to  the  vestry),  another  minister  to 
preach  in  the  chapel  ;  such  reader  and  preacher 
to  receive  for  their  salaries  such  sums  as  the 
▼estry  should  appoint.  By  s.  89,  nothing  therein 
contained  was  to  lessen  or  alter  the  title  of  the 
lay  rector,  or  the  person  for  the  time  being  en- 
titled to  the  rectory  and  advowson,  to  the  eccle- 
siastical dues,  oblations,  and  obventions  belong- 
ing thereto.  By  1  &  2  Geo.  4,  c.  21,  it  was 
enacted,  that  the  parish  should  remain  and  be 
one  entire  and  undivided  parish  for  all  ecclesias- 
tical and  civil  purposes.  By  6  Geo.  4,  c.  124 
(whereby  the  four  districts  were  made  district 
rectories  for  certain  purposes),  the  district  rectors 
urere  empowered  to  solemnize  marriages  and 
baptisms,  and  take  all  fees  for  the  same  ;  but 
nothing  therein  contained  was  to  alter  or  affect 
the  law  respecting  burials  or  burial  fees  within 
the  parish.  In  1824,  W.  was  presented  by  the 
crown  (in  whose  hands  the  lay  rectory  then  was), 
to  the  chapel  built  under  51  Geo.  3,  c.  151,  and 
thenceforth  performed  all  the  burials  there,  and 
received  the  burial  fees,  which  he  paid  over  to 
the  rector  of  the  parish,  until  1839,  when  the  de- 
fendant, by  direction  of  the  vestry,  received  and 
retained  them : — Held,  that  the  rector  was  en- 
titled to  recover  the  amount  of  such  fees  in  an 
action  for  money  had  and  received,  Sj?rif  v. 
Emperor,  6  M.  &  W.  639. 

The  61  Geo.  3,  c.  151,  empowered  the  vestry- 
men of  St.  Marylebone  to  purchase  land  for 
erecting  a  new  church  and  making  a  cemetery. 
By  6.  35,  Dr.  H.  and  his  successors  were  declared 
to  l>e  ministers  of  the  new  church,  and  the 
patron  of  the  living  was  empowered  to  appoint 
successively  ministers  of  the  new  church,  who 
were  to  enjoy  such  oblations,  mortuaries,  glebes, 
tithes,  profits,  and  other  ecclesiastical  dues  as 
the  present  minister  ought  to  have.  By  s.  49, 
the  vestrymen  were  empowered  to  settle  the 
rates  and  fees  for  burial  in  the  cemetery,  and  to 
alter  and  amend  the  same.  By  s.  50,  the  vestry- 
men were  prevented  from  reducing  the  burial 
fees  below  the  amount  payable  in  the  then  ceme- 
teries of  the  parish.  By  s.  71,  the  vestry  was 
empowered  to  borrow  150,0002.  upon  the  credit 
of  the  rates  and  burial  fees,  and  to  assign  any 
portion  of  such  rates  or  fees  to  the  parties  ad- 
vancing the  money.  In  1733,  the  then  minister 
and  the  parish  referred  to  a  third  party  the 
scrtlement  of  the  minister's  fees,  and  a  table  of 
fees  was  accordingly  prepared  by  the  referee. 
From  1733  down  to  1838,  a  fee  of  1«.  6<f.  was 
paid  by  the  parish  officers  to  the  rector,  for  the 
burial  of  a  pauper  in  any  of  the  cemeteries  of 
the  parish.  From  1835  to  1847,  the  U.  6<f.  had 
been  paid  to  the  rector,  and  Ix.  to  the  clerk  and 
sexton,  in  pursuance  of  a  table  of  fees  settled  by 
the  secretary,  containing  the  following  item  : — 
"  Paupers  from  the  workhouse,  2*.  6<i?,"  The  de- 
fendant had  given  orders  for  the  buiial  of  cer- 
tain paupers  in  the  cemetery  of  the  new  church. 
The  bunal  service  was  not  performed  by  the 
rector  of  St,  Marylebone,  or  any  of  his  curates, 
but  by  the  reader  of  one  of  the  chapels  in  the 
parish : — Held,  that  the  fees  in  question  were 
due  only  by  immemorial  custom,  or  by  some  act 
of  parliament ;  that  no  such  immemorial  custom 
was  stated,  nor  was  the  court  empowered  by  the 
parties  to  infer  as  a  jury  the  existence  of  such  a 
custom ;  and  that  no  such  fees  were  due  by 
virtue  of  the  act  of  parliament.  Spry  v,  Qallop^ 
16  M.  &  W.  716  ;  16  L.  J.,  Ex,  218. 
VOL.  lU. 


In  1823  a  piece  of  ground  in  the  parish  of  St. 
Margaret,  Leicester,  ^'as  purchased  by  subscrip-^ 
tion  of  the  inhabitants,  and  conveyed  to  the  com- 
missioners for  building  new  churches,  who  erected 
a  chapel  on  one  part  of  it,  and  inclosed  the  other 
for  a  burial-ground.  In  1827  the  chapel  and 
burial-ground  were  consecrated.  In  1828  ai¥ 
order  in  council  was  made  and  published,  where- 
by after  reciting  the  58  Geo,  3,  c.  46,  s.  16,  which 
empowers  the  commissioners  to  divide  populous 
parishes  into  two  or  more  distinct  and  separate 
parishes ;  also  reciting  the  21st  section,  which 
empowers  the  commissioners  to  divide  populous 
parishes  into  ecclesiastical  districts ;  also  recit- 
ing that  the  commissioners  had  made  a  repre- 
sentation to  the  crown  respecting  the  increase  of 
population  and  insufficient  church  accommoda- 
tion for  the  parish  ;  also  reciting  that  it  appeared 
to  the  commissioners  expedient  that  an  ecclesias- 
tical district  should  be  assigned  to  the  new  chapel 
under  59  Geo.  3,  c.  134,  and  that  the  consent  of 
the  bishop  had  been  obtained,  his  Majesty  ordered 
that  the  proposed  divisions  should  be  made  and 
effected,  according  to  the  provisions  of  the  acts,. 
The  boundaries  of  the  district  were  enrolled 
under  58  Geo.  3,  c,  143,  s.  22.  No  order  in  coun- 
cil was  made  respecting  the  performance  of  th& 
offices  of  the  church  in  the  chapel,  or  the  appro- 
priation of  the  fees  payable  in  respect  thereof,, 
nor  did  the  commissioners  make  any  order  as  to 
whether  the  fees  for  burials  were  to  be  reserved 
to  the  incumbent  of  the  parish  or  assigned  to  the 
curate  of  the  chapel,  or  whether  burials  should 
be  performed  in  such  chapel.  In  1848  the  cor- 
poration of  Leicester  established  a  cemetery 
within  the  borough,  under  11  Vict.  c.  2,  by  which 
the  burial  service  over  deceased  persons  removed 
for  interment  in  the  cemetery  was  to  be  per- 
formed by  and  the  fees  paid  to  the  incumbent^ 
who  might  have  been  required  to  perform  the 
service,  and  would  have  been  entitled  to  the  fees 
if  the  interment  had  taken  place  in  his  parish  or 
ecclesiastical  district : — Held,  that  the  order  in 
council  was  made  under  the  58  Geo.  3,  c.  45,  s. 
21,  and  not  under  the  r)9  Gko,  3,  c.  143,  s.  16,  and 
that  upon  enrolment  of  the  boundaries  the 
chapelry  became  a  separate  district  parish  for  all 
ecclesiastical  purposes,  and  that  after  the  death 
of  the  then  incumbent  of  the  original  parish  the 
curate  of  the  district  parish  was  entitled  to  the 
fees  for  burial,  both  in  his  parish  and  in  respect 
of  deceased  persons  removed  therefrom  for  inter- 
ment in  the  cemetery.  Ed g ell  v.  Burnaby,  8- 
Ex.  788. 

The  ancient  parish  of  St.  Mary  comprised  (in- 
ter alia)  the  district  parish  of  St.  Mark,  attached 
to  the  district  church  of  which  was  a  churchyard 
wherein  the  remains  of  the  inhabitants  of  St. 
Mark  were  interred.  In  1852  a  burial  board  was 
formed  for  the  whole  of  the  parish  of  St.  Maryj 
and  in  1853  the  churchyard  of  the  district  parish 
of  St.  Mark  was  closed  by  order  of  the  Secretary 
of  State,  and  the  remains  of  the  inhabitants  of 
St.  Mark  were  thenceforth  Interred  in  the  buriat 
ground  provided  by  the  burial  board  of  St.  Mary. 
Such  burial  ground  was  consecrated  in  1854,  and 
from  that  time  became  the  burial  ground  of  St. 
Mary.  In  1875  a  church  called  St.  James  was 
built  and  consecrated  in  the  district  parish  of  St. 
Mark,  and  a  distinct  part  of  the  district  parish 
of  St.  Mark  assigned  to  it  by  order  in  council. 
By  the  sentence  of  consecration  and  order  in 
council  authority  was  given  to  solemnize  and 
perform  burials,  &c.,  at  the  church  of  St.  James^ 
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the  fees  to  arise  theiefrom  to  be  paid  and  belong 
'to  the  minister  of  such  church  for  the  time  being. 
The  incumbent  of  8t.  James  having  brought  an 
action  claiming  to  peif  orm  the  burial  service  in 
the  defendants'  burial  ground  over  the  bodies  of 
the  inhabitants  of  St.  James  buried  therein,  and 
to  receive  the  fees  for  such  services : — Held,  that 
the  district  of  St.  James  was  a  "new  parish" 
within  s.  5  of  20  &  21  Vict,  c,  81,  and  that  the 
plaintiff,  as  incumbent  of  the  district,  was  en- 
titled to  the  right  claimed  under  that  section 
and  s.  14  of  19  &  20  Vict.  c.  104,  on  the  death  of 
the  incumbent  of  the  ancient  parish  of  St.  Mary. 
HarrU  v.  Lambeth  Burial  Board,  47  J.  P.  501. 

In  1861,  a  church  was  built  and  consecrated. 
In  1852,  an  order  in  council  under  59  Qeo.  3, 
-c.  134,  s.  16,  authorized  services  to  be  performed 
in  the  new  church,  assigned  a  district  to  it  out 
of  the  ancient  parish  in  which  it  was  situated, 
and  granted  the  incumbent  the  fees.  There  was 
then  no  burial  ground  in  the  district,  and  the 
persons  dying  in  it  continued  to  be  buried  as 
before  in  the  churchyard  of  the  parish.  The 
plaintiff  was  appoioted  incumbent  of  this  church 
in  1854,  and  m  1856,  a  burial  ground  for  the 
whole  parish  was  consecrated,  the  district  of  the 
new  church  contributing  to  the  rates  for  pro- 
viding it.  A  new  rector  of  the  parish  was 
appointed  in  1864  : — Held,  that  the  ^strict  was 
a  "  new  parish  "  within  20  &  21  Vict."  c.  81,  and 
that  the  plaintiff,  on  the  first  avoidance  of  the 
rectory,  was  entitled  to  the  burial  fees  in  respect 
of  inhabitants  buried  within  the  parish.  Crait' 
thaw  V.  Wigan  Btirial  Board,  8  L.  R.,  Q.  B.  217; 
42  L.  J.,  Q.  B.  137  ;  28  L.  T.  283— Bx.  Ch.  See 
aUo  cases  in  cols.  697  and  698. 


Under  Cemetery  Acts.] — ^A  cemetery  act 


provided  that  certain  fees  should  be  paid  by  the 
•company  to  the  incumbent  of  the  pansh  or  other 
•ecclesiastical  district  or  division  from  which  any 
body  should  be  removed  for  interment  in  the 
•cemetery,  and  directed  that  a  portion  of  such 
fees  should  be  paid  over  to  the  churchwardens  or 
chapelwardens,  to  be  by  them  applied  among 
the  persons  entitled  by  law  or  custom  to  share 
in  the  burial  fees  receivable  in  such  parishes  or 
•districts  by  the  churchwardens  or  chapel- 
wardens : — Held,  that  the  fees  in  respect  of 
interments  from  a  district  which  had  been 
•created  since  the  passing  of  the  cemeteiy  act 
under  an  order  in  council,  conferring  lowers  of 
marrying,  churching,  and  baptizing,  but  silent 
as  to  burials,  were  payable  to  the  incumbent  of 
such  district,  and  not  to  the  incumbent  of  the 
mother  parish.  Vaughan\.  South  Metroj)olitan 
Cemetery  Ompany,  1  Johns.  &  H.  266  ;  30  L.  J., 
Ch.  265  ;  7  Jur.,  N.  S.  159  ;  3  L.T.  727  ;  9  W.  R. 
228. 

By  a  private  act  to  establish  a  cemetery  it  was 
provided  that  certain  fees  should  be  paid  by  the 
cemetery  company  to  the  incumbent  of  the 
parish  or  other  ecclesiastical  district  or  division 
from  which  any  body  should  be  removed  for  the 
purpose  of  interment  in  the  cemetery.  The  act 
■also  directed  that  a  portion  of  such  fees  should 
be  paid  over  by  the  churchwardens,  or  chapel- 
wardens, to  be  by  then  applied  among  the 
persons  entitled  by  law  or  custom  to  share  in  the 
burial  fees  receivable  in  such  parishes  or  districts 
by  the  churchwardens  or  chapelwardens.  After 
the  passing  of  the  act  three  separate  ecclesiastical 
•districts^-one  with,  and  the  other  two  without, 
a  burial  ground— were  formed  out  of  the  parish 


of  Clapham,  one  of  the  parishes  to  which  the  act 
applied.  Before  the  cemetery  was  established 
the  parish  churchyard  of  Clapham  was  used  as 
the  place  of  burial  of  persons  dying  in  the  parish, 
and  the  vicar  of  Clapham  for  the  time  being  was 
entitled  to  all  fees  on  such  burials  : — Held,  that 
the  act  applied  to  future  ecclesiastical  districts 
with  or  without  burial  places  ;  and,  therefore, 
that  the  incumbents  of  the  three  districts  were 
entitled  to  the  fees  under  the  act,  as  against  the 
vicar  of  Clapham.  Bowyer  v.  South  AfetropoUtan 
Cemetery  Company,  38  L.  T.  271  ;  S.  C.^  nom. 
Bowyer  v.  Stantial,  3  Ex.  D.  315— C.  A. 


Vnder  Bnrial  Acts.] — ^An  incumbent  of  a 


district  church  to  which  a  burial  ground  had 
been  appropriated  before  15  &  16  Vict.  c.  85,  and 
which  district  has  been  carved  out  of  a  township 
having  separate  overseers,  and  maintaining  its 
own  poor,  is  entitled  to  all  the  fees  formerly 
enjoyed  in  respect  of  burials  in  his  district,  for 
burial  services  performed  by  him  in  a  new  burial- 
ground,  provided  by  the  burial  board  of  a  parish 
or  township  since  that  act.  Day  v.  Peacock, 
18  C.  B.,  N.  S.  702  ;  34  L.  J.,  C.  P.  225  ;  11  Jur., 
N.  S.,  428  ;  12  L.  T.  571  ;  13  W.  R.  717. 

When  an  ecclesiastical  district  having  a  burial- 
ground  has  been  divided  into  two  districts,  but 
no  burial-ground  has  been  allotted  to  the  second 
district,  the  incumbent  of  the  first  created  district 
is  entitled  to  the  fees  for  the  burial  of  Inhabitants 
of  both  districts.    lb. 

When  a  district,  being  part  of  a  parish,  has 
separate  overseers  of  the  poor  and  separately 
maintains  them,  such  district  is,  for  the  purposes 
of  the  15  &  16  Vict.  c.  85,  and  16  &  17  Victc.  13, 
to  be  regarded  as  a  distinct  parish.  Hornby  v. 
Torteth  Park  Burial  Board,  31  Beav.  52; 
31  L.  J.,  Ch.  643. 

A  burial-ground  attached  to  a  district  church, 
the  right  of  interment  in  which  was  not  confined 
to  the  inhabitants  of  the  district,  but  could  be 
purchased  by  any  stranger  : — Held,  not  to  entitle 
the  incumbent  to  any  part  of  burial  fees  derived 
from  a  cemetery  provided  for  the  district  under 
the  Burial  Acts,    lb. 

Bight  of  Sexton  to.] — A  sexton  of  a  chapelry 
district  constituted  under  59  Geo.  3,  c.  134,  s.  16, 
is  not,  when  the  churchyard  is  closed,  entitled  to 
fees  in  respect  of  the  burial  of  inhabitants  in  a 
burial-ground  provided  pursuant  to  15  &  16  Vict, 
c.  85,  and  16  &  17  Vict.  c.  134,  for  the  parish 
from  which  the  district  has  been  taken.  Ormerod 
V.  Blackburn  Burial  Board,  28  L.  T.  438 ;  21 
W.  R.  539. 

But  a  sexton  of  a  chapelry  district  constituted 
under  59  Geo.  3,  c.  134,  s.  16,  and  afterwards 
formed  into  a  district  parish  under  19  &  20  Vict, 
c.  104,  ss.  11  and  14,  is  entitled  by  virtue  of  the 
proviso  in  20  &  21  Vict.  c.  81,  s.  5,  to  such  fees. 
lb. 

Under  15  &  16  Vict.  c.  86,  and  16  &  17  Vict, 
c.  134,  parish  clerks  and  sextons  are  entitled  to 
perform,  when  necessary,  the  same  functions 
and  duties,  and  receive  fees  therefor  in  respect 
of  the  burials  of  the  parishioners  and  inhabitants 
of  the  parishes  of  which  they  are  clerks  and 
sextons,  in  the  new  burial-g^unds  provided  by 
burial  boards  under  those  acts,  and  the  buri^ 
boards  cannot  deprive  them  of  such  fees  by 
appointing  other  persons  to  do  their  duties. 
Gell  V.  Birfmngham  QMayor"),  10  L.  T.  497.  See 
BobertsY,  Aulton,  2  H.  &  N.  432 ;  26  L.  J.,  Ex.  380. 
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Liability  of  CoUeeton.] — An  action  is  not 
maintainable  to  recover  a  sum  of  money  paid  to 
a  choTchwaTden  for  burial  dues,  which  ne  has 
p?iid  over  to  the  treasurer  of  the  trustees  of  a 
chapel  previously  to  the  action.  Horrfall  v. 
JlandU^y  2  Moore,  5  ;  8  Taunt  136. 

An  agreement  having  existed  between  the 
sacoessive  vicars  and  churchwardens  of  a  parish, 
that  certain  fees  should  be  taken  upon  the  burial 
of  strangers  in  the  churchyard,  and  divided 
equally  between  them,  an  in-comins^  vicar  re- 
fused to  accede  to  the  agreement,  and  prevailed 
on  the  collector  of  the  fees  to  pay  over  to  him 
the  whole  of  what  he  then  had  in  his  hands  : — 
Held,  that  the  collector  having  received  one-half 
of  these  fees  to. the  use  of  the  churchwardens, 
they  were  entitled  to  recover  that  moiety  from 
the  vicar.  Lltthwood  v.  Williams,  1  Marsh.  589  ; 
6  Taunt.  277. 

7.  MOBTUAEIES. 

Hot  within  7  ft  8  WUI  3,  e.  6.]— Mortuaries 
ape  not  within  the  7  &  8  Will.  3,  c.  6,  s.  2,  which 
authorizes  justices  of  the  peace  to  adjudicate 
npon  complaints  of  subtraction  of  small  tithes, 
offerings,  oblations  and  obventions.  Ayrton  v. 
Ahbott,  14  Q.  B.  1  ;  18  L.  J.,  Q.  B.  314,  14  Jur. 
314. 

Faeulty  for  Erection  of;  in  Consecrated  Burial 
Ground.] — The  rector,  churchwardens,  and  burial 
board  of  an  urban  parish  applied  for  the  grant 
of  a  faculty  to  authorize  the  erection  of  a  paro- 
chial mortuary  with  a  post-mortem  room  attached, 
in    a    consecrated  burial-ground   situate  in    a 

gopnlous  part  of  the  parish,  and  closed  for 
urials  by  Order  in  Council.  The  court  being  of 
opinion  that  the  petitioners  had  made  out  their 
case  for  the  establishment  of  a  mortuary  on  the 
«ite  proposed,  directed  that  a  faculty  should 
issue  for  the  erection  of  the  mortuary,  but  di- 
rected that  certain  conditions  to  be  specified  in 
the  faculty  should  be  imposed  with  respect  to 
the  manner  of  nsing  the  mortuary.  St.  Qeorge'Sy 
llajuroer  Square,  Burial  Board  v.  Hall,  6  P.  D. 
42. 

8.  Cbemation. 

Whether  it  \a  lawful  to  bum  a  dead  body  even 
if  the  deceased  by  his  will  directed  some  person 
so  to  do,  qusere,  Williams  v.  Williams,  15  Cox, 
O.  C.  39  ;  20  Ch.  D.  669 ;  61  L.  J.,  Ch.  385 ;  46 
U  T.  275  ;  30  W.  R.  438  ;  46  J.  P.  726. 

XXV.    DISSENTERS. 

Toleration.]— The  1  Will.  &  M.  sess.  1,  c.  18,  s. 
4,  exempting  persons  who  shall  take  the  oaths 
and  subscribe  the  declaration  there  mentloiled, 
from  prosecution  in  the  ecclesiastical  court  for 
nonconformity  to  the  Church  of  England,  ex- 
tends not  only  to  lay  persons,  but  to  clergymen 
who,  after  being  ordained,  dissent  from  the 
•church.  Barnes  v.  Shore,  8  Q.  B.  640  ;  16  L.  J., 
Q.  B.  296  ;  10  Jur.  688  ;  S,  P,  and  8,  C,  1  Rob. 
Ecc.  Rep.  382 ;  11  Jur.  887. 

But  a  person  ordained  a  priest  in  the  Church 
of  Engliuid  cannot,  in  this  manner  or  otherwise 
at  his  own  pleasure,  divest  himself  of  his  orders, 
60  as  to  exempt  himself  from  correction  by  the 
bishop  for  breach  of  ecclesiastical  discipline.  Ih. 

Performance,  by  such  priest,  of  the  church 
service  in  an  unconsecrated  chapel,  not  licensed 


by  the  bishop,  and  against  his  -  monition,  is  such 
a  breach  of  discipline,  and  not  a  mere  act  of 
nonconformity  protected  by  1  Will.  &  M.  sess.  1, 
c.  18,  or  by  52  Geo.  3,  c.  155.    /ft. 

IHitorbing  Congregations  or  Ministers.] — ^A 

congregation  of  Lutherans,  using  the  German 
language  in  their  service,  are  within  the  protec- 
tion of  the  1  Will.  &  M.  sess.  1,  c.  18.  A-^r  v. 
Huhe,  Peake,  132  ;  5  T.  R.  542. 

It  is  no  defence  to  an  indictment  on  that  act 
for  disturbing  a  congregation  of  protestant  dis- 
senters, that  the  violence  was  committed  in  the 
defendant's  asserting  'his  right  to  the  clerk's 
reading  desk.    Ih. 

It  need  not  be  proved  that  the  minister  has 
taken  the  toleration  oaths.    Ih. 

If  several  are  convicted  on  1  Will.  &  M,  sess. 
1,  c.  18,  for  disturbing  a  dissenting  congregation, 
each  is  liable  to  the  penalty  of  20/.  imposed  by 
that  statute.     Ih, 

Methodists  and  dissenters  have  a  right  to  the 
protection  of  the  court,  if  disturbed  in  their 
decent  and  quiet  devotions.  Rvx  v.  WrougUUm, 
3  Burr.  1683. 

Impugning  the  Doctrine  of  the  Trinity.]— It 
seems  that  the  53  Geo.  3,  c.  160,  does  not  alter 
the  common  law  with  respect  to  impugning  the 
doctrine  of  the  Trinity^  but  only  removes  the 
penalties  imposed  on  persons  denying  such  doc- 
trine by  9  and  10  Will.  3,  c.  32,  and  extends  to 
such  persons  the  benefits  conferred  on  all  other 
protestant  dissenters  by  1  Will.  &  M.  sess  1,  c.l8. 
Rex  V.  Waddington,  1  B.  &  C.  26. 

Jewish  Synagogue.] — ^A  Jewish  s^^nagogue  is 
not  an  illegal  establishment.  Israel  v.  Simmons, 
2  Stark.  356. 

Bights  of  Dissentiug  Ministers.] — If  a  dis- 
senting minister  is  appointed  minister  of  the 
chapel  by  a  part  of  the  trustees  of  it,  he  cannot 
maintain  an  action  against  all  the  trustees  for 
his  salary  ;  and  the  fact  of  all  of  them  having 
signed  a  notice  to  him,  demanding  the  possession 
of  the  chapel,  will  not  make  any  difference. 
Cooper  V.  Whitehouse,  6  C.  &  P.  545. 

The  trustees  of  a  chapel  of  dissenters,  which 
for  want  of  a  pastor  had  been  without  a  congre- 
gation, engaged  with  a  new  pastor  for  a  year,  at 
a  salary ;  he  gave  notice  in  the  papers  of  opening 
the  dhapel,  and  on  the  first  day  of  opening  gave 
notice  to  the  congregation  there  that  they 
should  proceed  to  an  election  of  a  pastor  after 
Divine  service  that  day,  and  accoidingly  took 
votes.  Upon  being  dispossessed  by  the  trustees 
after  the  year,  he  applied  for  a  mandamus,  to  be 
restored,  alleging  that  he  was  elected  by  the 
congregation  for  life.  The  court  refused  to 
grant  it,  on  the  ground,  that,  supposing  there 
was  a  competent  body  to  elect  there  was  not 
sufficient  notice  given  of  the  election ;  and, 
therefore,  they  left  the  party  to  try  his  right 
in  an  action.  Hex  v.  Bagger-Lane  Chapel,  2 
Smith,  20. 

Where  the  minister  of  an  endowed  dissenting 
meeting-house  had  been  expelled  by  a  majority 
of  the  congregation,  the  court  refused  a  man- 
damus to  restore  him,  applied  for  to  enable  him 
to  justify  his  conduct,  because  it  did  not  ai}pear 
that  he  had  complied  with  all  the  requisites 
necessary  to  give  him  a  prim&  facie  title.  Rejf 
V.  Jotham,  3  T.  R.  576. 

0  0  2 
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The  delivery  of  the  key  of  a  chapel  to  the 
plaintiff  for  the  purpose  of  preaching  therein, 
which  chapel  the  plaintiff  had  conveyed  to  the 
defendant  by  a  deed  of  which  the  validity  was 
questioned,  was  held  not  sufficient  possession  to 
enable  the  plaintiff  to  maintain  trespass,  where 
the  defendsoit  had  made  a  forcible  entry  upon 
the  plaintiff's  subsequent  refusal  to  re-deliver 
the  kev.  Bereft  v.  Brown,  5  Bing.  7  ;  2  M.  &  P. 
12. 

Mandamus.] — A  mandamus  will  lie  to  register 
and  certify  dissenting  meeting-houses.  i&^  v. 
Dtrhy  {Jugticci),  4  Burr.  1991 ;  1  W.  Bl.  606. 

So,  also,  to  trustees  of  a  meeting-house,  to 
admit  a  dissenting  teacher.  Btx  v.  Barker,  3 
Burr.  1265  ;  1  W.  Bl.  352. 


XXVI.  PRACTICE  AND  PROCEDURE  IN 
ECCLESIASTICAL  MATTERS. 

1.  Ecclesiastical  Qfficebs. 

Official  Prinoipali  and  Yioar-Generali.] — The 

official  principal  and  vicar-general  of  the  bishop 
hfis  jurisdiction  within  a  district  for  which  a 
Commissary  has  been  appointed  (though  for  life), 
while  the  commissary  is  inhibited  pending  the 
bishop's  visitation.  Beg.  v.  Hiorogood,  12  A.  &  E. 
183  ;  3  P.  &  D.  629  ;  4  Jur.  937. 

The  appointment  of  such  a  commissary  docs 
not  make  the  district  a  peculiar  ;  and  the  23 
Hen.  8,  c.  9,  s.  2,  does  not  apply  in  such  a  case. 
Ih. 

Under  an  appointment  by  the  bishop,  P.  was 
constituted  chancellor  and  vicar-general  in 
spirituals,  and  official  principal  of  the  Episcopal 
and  Consistory  Court  of  Chichester,  for  life,  with 
I>ower  of  surrogating  and  substituting  a  fit  person 
or  persons  in  his  stead,  and  of  recalling  or  remov- 
ing them  with  the  consent  of  the  bishop,  and 
power  'v^'as  conferred  upon  him  in  the  absence  of 
the  bishop  from  the  Consistory  Court,  to  proceed 
by  himself  or  his  substitute,  in  all  causes,  busi- 
nesses, suits  and  complaints,  spiritual  and  eccle- 
siastical. &c.,  and  decide  and  finally  determine 
the  same  (with  certain  exceptions  not  now  ma- 
terial), nevertheless  first  consulting  and  having 
the  consent  of  the  bishop,  if  either  party  prayed 
the  judgment  of  the  bishop.  The  appointment 
also  i-eserved  to  the  bishop  to  examine  and 
determine  every  cause  in  his  proper  person  in  the 
Consistoiy  Court : — Held,  that,  although  the 
official  principal  exercised  powers  delegated  to 
him  by  the  bishop,  he  was  constituted  an  ordinary 
judge  of  the  Consistory  Court,  and  acted  judi- 
cially quite  independently  of  the  bidiop,  and 
therefore  that  the  bishop's  being  interested  in  a 
suit  heard  and  decided  by  the  official  principal 
was  no  ground  for  a  prohibition.  Medic  in,  Ex 
parte.  1  El.  &  Bl.  609  ;  22  L.  J.,  Q.  B.  169  ;  17 
Jur.  1178. 

Begifltrar  of  Arehdeacon'i  Court.]— A  claim 
for  fees  of  office,  as  the  fees  of  the  registrar  of  an 
archdeaconry  court,  to  be  valid,  must  be  founded 
upon  immemorial  usage.  Sheppard  v.  Payne, 
12  C.  B.,  N.  S.  414  ;  31  L.  J.,  C.  P.  297  ;  9  Jur., 
N.  S.  354  ;  6  L.  T.  716.  Affinned  on  appeal,  16 
C.  B..  K.  S.  132 ;  33  L.  J.,  C.  P.  158  ;  10  Jur., 
N.  S.  540  ;  10  L.  T.  193 ;  12  W.  R.  584— 
Kx.  Ch. 

The  office  of  registrar  of  an    archdeaconry 


court,  being  a  freehold  office,  with  duties  of  a 
continuous  and  presumably  perpetual  character,, 
and  one  whose  existence  is  essential  to  the  due- 
exercise  of  the  functions  of  the  archdeacon,  is  an 
office  to  which  fees  may  be  annexed  by  imme- 
morial usage,    lb. 

The  fact  of  such  fees  having  been  paid  and  re- 
ceived fi*om  1727  down  to  1862,  is  evidence  from 
which  the  immemorial  receipt  of  them  ought  to 
be  presumed,  if  they  could  have  had  a  legal 
origin  ;  and  the  fact  of  their  amount  having  from 
time  to  time  been  varied,  does  not  necessarily 
affect  their  validity.    Ih. 

The  archdeacon's  visitation  operating  for  the 
benefit  of  the  parish  at  large,  and  of  the  church* 
wardens  themselves,  the  performance  of  whose 
duties  is  facilitated  by  the  service  of  the  registrar, 
the  fees  payable  to  that  officer  are  properly 
chargeable  upon  the  churchwardens.    lb. 

The  54  Geo.  3,  c.  68,  s.  9,  prohibits  a  proctor 
from  permitting  or  suffering  his  name  to  be  in 
any  manner  used  in  any  suit,  the  prosecution  or 
defence  of  which  shall  appertain  to  the  office  of 
a  proctor,  or  in  obtaining  probates  of  wills,  letters 
of  administration,  or  marriage  licences  for  the 
benefit  of  any  other  person.  The  10th  section 
enacts,  that  in  case  any  person  shall,  in  his  own 
name,  or  in  the  name  of  any  other  person,  make, 
do,  act,  exercise  or  perform  any  act,  matter  or 
thing  whatsoever,  in  any  way  appertaining  or 
belonging  to  the  office,  function  or  practice  of  a. 
proctor,  for  or  in  consideration  of  any  gain,  fee 
or  reward,  or  with  a  view  to  participate  in  the 
benefit  to  be  derived  from  the  office,  function  or 
practice  of  a  proctor,  without  being  admitted  and 
enrolled,  he  shall  forfeit  50Z. : — Held,  that  con^ 
struing  these  two  sections  together,  the  acts  in- 
tended by  the  latter  section  to  be  prohibit eil 
were  those  which  were  legally  incident  to  the 
office  of  a  proctor,  not  those  which,  though  usually 
performed  by  him,  were  not  of  right  incident  to- 
his  office.  And,  therefore,  that  a  registrar  of  an 
ecclesiastical  court,  who,  in  cases  where  there 
was  no  testamentary  contest,  had  prepared  the 
document,  and  done  the  acts  necessary  for  ob- 
taining letters  testamentary,  and  probates  ot 
wills  and  other  similar  matters,  had  not  thereby 
subjected  himself  to  the  penalty  imposed  by  the 
10th  section.  Stephenson  v.  Iliggln^on,  3  H.  L. 
Cas.  638. 

On  the  trial  of  an  action  brought  on  this  statute, 
evidence  from  ecclesiastical  courts  was  tendered, 
to  shew  that  it  was  customary  for  the  registrar  to* 
do  these  acts,  and  to  receive  fees  on  account  of 
doing  them  : — Held,  that  such  evidence  was  pro- 
perly admitted.     Jb, 

2.   QUARE  IMPEDIT. 

Proceedings  in.] — A  writ  was  issued  out  of  the 
Court  of  Common  Pleas,  in  an  action  of  quare 
impcdit,  against  a  bishop,  at  the  suit  of  W.,  who 
claimed  to  be  instituted  to  a  living  within  the 
diocese  of  which  he  was  himself  the  patron. 
Whilst  this  action  was  proceeding,  W.  insti- 
tuted a  suit  of  duplex  querela  in  the  Arches 
Court  of  Canterbury^  calling  upon  the  bishop- 
to  shew  cause  why  W.  should  not  be  in- 
stituted to  the  living.  The  court,  on  motion  on 
behalf  of  the  bishop,  directed  that  if  W.  did  not 
elect  to  abandon  the  action  of  quare  impedit 
within  ten  days,  the  suit  of  duplex  querela  should 
stand  dismissed.  Walsh  v.  Lincoln  (^Bishop),  4 
L.  R.  Ecc.  242. 
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Jiidgm«nt.] — III  a  quare  impedit  againBt  A.  and 
B.,  tenants  in  common  of  an  aiivowson,  being  as- 
«igiiee9  of  coparceners,  who  did  not  agree  to  pre- 
sent, A.  suffered  judgment  by  default,  and  B.  died 
pending  the  writ.  This  judgment  is  a  bar  to 
another  quare  impedit  brought  by  A.  and  C.  the 
representative  of  B.,  to  recover  the  same  presenta- 
tion ;  but  it  is  not  a  bar  to  C.'s  right  to  recover 
on  the  next  avoidance  in  his  turn.  Barker  v. 
ZaHdoH  (^Bi»hop),  1  H.  Bl.  412,  n. ;  Willes,  659. 

Power  of  Judge  to  Amend. ^ — In  quare  impedit 
hj  the  crown,  upon  a  forfeiture  by  simony  be- 
tween the  patron  in  fee,  the  grantee  of  the  turn, 
and  the  incumbent,  a  judge  at  chambers  has 
Authority  to  allow  an  amendment,  by  adding 
coants  varying  the  terms  and  the  parties  to  the 
fiimoniacal  contract.  Rer  v.  York  (^Archbisluip), 
3  N.  &  M.  453  ;  1  A.  &  E.  394. 

Oosti.] — ^Though  a  defendant  had  judgment  on 
demurrer  in  quare  impedit,  he  was  not  entitled 
to  costs  under  8  &  9  Will.  3,  c.  11,  s.  2.  Tlirale 
V.  Liyndon  (^Bishop),  1  H.  Bl.  530  ;  Wifnioweg  v. 
CdrlUle,  3  Bing.  404  ;  11  Moore,  269. 

A  bishop,  who  fails  upon  a  demurrer,  may  be 
exempted  from  costs  by  certificate  of  the  court. 
Edwardst  v.  Exeter  (BUhojf),  6  Bing.  N.  C.  146  ; 
7  Scott,  679  ;  3  Jur.  1000. 

Tenants  in  common  of  an  advowson,  one  being 
a  Protestant,  the  other  a  Roman  Catholic,  the 
church  being  vacant,  the  former  presented  alone; 
the  ordinary  refused  to  admit  the  clerk  so  pre- 
•eented,  on  the  ground  that  the  sole  right  of  pre- 
sentation was  not  in  the  Protestant  co-patron ; 
And  after  a  lapse  collated  : — Held,  that  tnis  was 
A  proper  case  for  a  certificate  under  4  &  5  Will. 
4,  c  39,  to  exempt  the  bishop  from  costs.    lb, 

3.  Public  Wobship  Requlation  Act. 

Bulee  of  Court.] — ^The  rules  and  oi-ders  for 
settling  the  procedure  and  fees,  made  under  the 
provisions  of  the  Public  Worship  Regulation  Act, 
1874,  dated  the  28th  day  of  June,  1875,  will  be 
found  in  1  P.  D.  1—42. 

CovneeL] — In  cases  under  the  Public  Worship 
adulation  Act,  1874  (37  &  38  Vict.  c.  85),  where 
questions  of  law  and  fact  are  involved,  the  court 
will  hear  two  counsel  .on  each  side,  and  one 
counsel  in  reply.  Clifton  v.  Bidsdale,  1  P.  D. 
316  ;  35  L.  T.  432. 

Jurisdietiott  of  Judge.]— The  Public  Worship 
adulation  Act,  1874  (37  &  38  Vict.  c.  85),  in 
A.  9,  enacts  that  when  a  representation  against 
An.  incumbent  under  that  act  has  been  trans- 
mitted by  the  bishop,  in  the  mode  prescribed,  to 
the  archbishop  of  the  province,  "  the  archbishop 
«hall  forthwith  require  the  judge  **  (i.  e.,  the  judge 
of  the  provincial  courts  of  Canterbury  and  York, 
Appointed  under  s.  7)  "  to  hear  the  matter  of  the 
representation  at  any  place  within  the  diocese 
or  province,  or  in  London  or  Westminster."  A 
representation  under  this  act  having  been  in  due 
course  transmitted  to  the  Archbishop  of  Canter- 
bury by  the  Bishop  of  Rochester,  the  archbishop 
sent  to  the  judge  a  requisition  to  hear  the  matter 
of  the  representation  ^*at  any  place  in  London  or 
Westminster,  or  within  the  diocese  of  Rochester 
AS  you  may  deem  fit.''  The  judge  gave  due 
notice  to  the  defendant  that*  the  case  would  be 
heard  at  Lambeth.    Lambeth  is  in  the  {province 


of  Canterbury,  but  not  in  the  diocese  of  Rochester. 
The  defendant  did  not  appear,  and  the  case 
having  been  heard  in  his  absence,  judgment  was 
pronounced  against  him  : — Held,  that  all  the 
proceedings  before  the  judge  were  void,  on  the 
ground  that  the  judge  had  no  jurisdiction  except 
by  virtue  of  the  requisition  to  him  of  the  arch- 
bishop, and  that  the  archbishop  having  limited 
the  place  for  hearing,  the  judge  had  no  power  to 
hear  the  case  outside  the  limits  so  prescribetl. 
IJudsm  v.  Tooth,  3  Q.  B.  D.  46  ;  47  L.  J..  Q.  B. 
18  ;  37  L.  T.  462  ;  26  W.  R.  95. 

Issue  of  Inhibition  discretionary.] — The  issue 
of  an  inhibition  pending  appeal  in  ecclesiastical 
cases  was  a  matter  for  the  discretion  of  the  court 
before  the  Public  Worship  Act,  1874,  and  the 
effect  of  that  act  is  not  to  take  away  such  dis- 
cretionary power,  but  to  give  powers  to  the 
judge  of  first  instance  as  to  suspension  of  pro- 
ceedings which  did  not  previously  exist.  S.  ('., 
1  P.  D.  383  ;  45  L.  J.,  P.  C.  12  ;  34  L.  T.  515  ;  24 
W.  R,  1021— P.  C. 

Effect  of.]— The  Public  Worship  Regulation 
Act  deals  only  with  matters  of  procedure,  and 
does  not  in  any  respect  enlarge  the  jurisdiction 
of  the  Court  of  Arches.  Hudson  v.  Toothy  2  P.  D. 
125  ;  35  L.  T.  820. 

Service  of  Bepresentation.]— A  representation, 
under  the  Public  Worship  Regulation  Act,  1874, 
(37  &  38  Vict.  c.  85),  s.  9,  was  sent  to  the  bishop 
of  the  diocese  on  the  29th  of  August,  1876.  The 
bishop  received  the  representation  on  the  30th 
of  August,  and  finding  that  the  party  complained 
of  was  the  incumbent  of  a  benefice  in  his  patron- 
age, forwarded  it  on  the  15th  of  September  to 
the  archbishop  of  the  province.  On  the  21st  of 
October  the  archbishop  transmitted  a  copy  of  the 
representation  to  the  party  complained  ol  The 
party  complained  of  did  not  acknowledge  the 
receipt  of  the  copy  of  the  representation  so 
transmitted  to  him,  and  though  subsequently 
personally  served  with  a  duplicate  copy  of  the 
representation  entered  no  appearance.  After- 
wards the  archbishop  required  the  judge  to  hear 
the  matter  of  the  representation  : — Held,  that 
the  proceedings  were  void,  and  must  be  dis- 
missed by  the  judge,  for  the  provision  as  to  the 
time  within  which  a  copy  of  a  representation 
should  be  transmitted  to  the  party  complained 
of  was  imperative,  and  had  not  been  complied 
with.    Howard  v.  Bodingtoti,  2  P.  D.  203. 

Disqualification  of  Bishop  to  act.]— The  action 
of  the  bishop  under  s.  9  of  the  Public  Woi-ship 
Act,  1874,  is  a  judicial  action  which  he  is  dis- 
qualified from  performing  if  he  is  the  patron  of 
the  living ;  and  the  word  patron  includes  as  well 
a  bishop  who  has  the  second  turn  as  one  who 
has  the  next  presentation,  each  being  interested 
in  avoiding  the  benefice.  Serjeant  v.  Dale,  2 
Q.  B.  D.  558  ;  46  L.  J.,  Q.  B.  781  ;  37  L.  T.  153. 

IHscretionary  Power  of  Bishop  in  issuing  Com- 
mifltion.] — The  words  in  a  statute  "it  shall  be 
lawful "  of  themselves  merely  make  that  legal 
and  possible  which  there  would,  otheiwise,  be  n<> 
right  or  authority  to  do.  Their  natural  meaninj; 
is  i)ermissive  and  enabling  only.  But  there  may 
be  circumstances  which  may  couple  the  power 
with  a  duty  to  exercise  it.  It  lies  upon  those 
who  call  for  the  exercise  of  the  power  to  she* 
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that  there  is  an  obligation  to  exercise  it.  The 
3rd  section  of  the  Church  Discipline  Act  (3  &  4 
Vict.  c.  86),  provides  that  in  every  case  of  any 
clerk  in  holy  orders  who  may  be  charged  with 
any  offence  against  the  laws  ecclesiastical,  or 
concerning  whom  there  may  exist  scandal  or 
evil  report  as  having  offended  against  the  said 
laws,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged  or 
reported  to  have  been  committed,  on  the  appli- 
cation of  any  party  complaining  thereof,  or,  if 
he  shall  think  fit,  of  his  own  mere  motion,  to 
issue  a  commission  under  his  hand  and  seal  to 
certain  pereons  for  the  purpose  of  making  in- 
quiry as  to  the  grounds  of  such  charge  or  report: 
— Held,  that  this  section  gave  the  bishop  com- 
plete discretion  to  issue  or  decline  to  issue  such 
commission.  Julius  v.  Oxford  (^Blshop\  5  App. 
Ca3.214;  49  L.  J.,  Q.  B.  577  ;  42L.T.546;  28  W. 
R.  726  ;  44  J.  P.  600. 

The  act  recites  that  the  manner  of  proceeding 
in  cases  for  the  correction  of  clerks  requires 
amendment.  Its  provisions  therefore  may  be 
construed  independently  of  the  practice  under 
the  previously-existing  law.     Ih. 

Per  Lord  Blackburn  : — There  is  no  duty  cast 
on  the  bishop  by  the  statute,  unless  perhaps  a 
iuty  to  hear  and  consider  the  application,  which 
n  this  case  he  has  performed.    Tb. 

Enabling  words  are  always  compulsory  where 
they  are  words  to  effectuate  a  legal  right.    Ih. 

Reg.  V.  Tithe  Commimoners  (14  Q.  B.  459 — 
474)  ;  and  Ditcher  v.  Dcnhon  (4  Q.  B.  D.  at  p. 
273),  commented  on,  and  explained.    Ih. 

Judge  of  ProYinoial  Chancery  of  York — ^Be- 
quest to  hear  Hatter  at  WeBtminster.] — A  re- 
presentation having  been  made  against  a  clerk, 
rector  of  a  parish  within  the  county  palatine  of 
Lancaster,  in  the  province  of  York,  under  the 
Public  Worship  Act,  1874,  for  offences  against 
s.  8  of  that  act  committed  in  the  parish  church, 
the  bishop  of  the  diocese   sent  the  matter  to 
the  Archbishop  of  York,  who  sent  a  requisition 
to  Lord  Penzance — the  judge  appointed  under 
the  act,  who  had  since  the  passing  of  the  act 
become  official  principal  of  the  chancery  court 
of  York — requiring  him  to  hear  and  determine 
the  matter  of  the  representation  at  any  place  in 
London  or  Westminster,  or  within  the  province 
of  York  or  diocese  of  Manchester,  as  he  might 
deem  fit.    The  judge  heard  it  at  Westminster, 
and  there  pronounced  judgment,  and  issued  a 
monition  ordering  the  clerk  to  abstain  from  the 
practices  complained  of.    The  clerk  having  dis- 
obeyed the  monition,  the  judge,  sitting  at  West- 
minster, issued  an  inhibition  inhibiting  the  clerk 
for  three  months  and  thereafter  until  relaxation, 
from    performing  any  service    of   the    chureh 
within  the  diocese,  and  on  his  persisting  in  his 
disobedience,  pronounced  him  contumacious  and 
issued  a  signilicavit  under  53  Geo.  3,  c.  127,  s.  1. 
The  tenor  of  the  significavit  was  sent  by  mitti- 
mus from  the   Petty  Bag  Office  to  the  chan- 
cellor of  the  county  palatine  of  Lancaster.    In 
accordance  with  an  order  made  by  the  Vice- 
Cliancellor  of  the  county  palatine  sitting  at  Lin- 
coln's Inn,  a  writ  de  contumace  capiendo  was 
issued,  under  which  the  clerk  was  arrested  by 
the  sheriff  of  Lancashire  and  lodged  in  Lan- 
caster Gaol.    On  a  motion  for  a  habeas  corpus ; 
— Held,   that  the  matter  so  heard  before  the 
judge,  as  official  principal  of  the  chancery  court 
of  York,  was  a  cause  cognizable  in  an  ecclesias- 


tical court  within  the  meaning  of  53  Geo.  3, 
c.  127,  s.  1,  and  that  the  judge  had  power  to  pro- 
nounce the  contumacy  and  issue  the  significavit 
under  that  act.  That  the  county  palatine  being 
one  of  the  exempt  jurisdictions  mentioned  in  5 
£liz.  c.  23,  B.  II,  the  procedure  required  by  that 
section  as  to  the  mittimus  and  the  issue  of-  the 
writ  de  contumace  capiendo  was  applicable  and 
was  duly  followed.  That  the  mittimus  was  not 
one  of  the  writs  referred  to  in  Ord.  11.  r.  8,  of 
the  Eules  of  the  Supreme  Court,  and  was  pio- 
l>erly  tested  as  in  the  name  of  the  Queen  by  the 
Master  of  the  Rolls.  That  under  the  Public 
Worship  Regulation  Act,  1874  (37  &  38  Vict, 
c.  85),  s,  9,  the  judge  had  power  not  merely  to 
*■'  hear  "  but  also  to  hear  and  determine  the 
matter,  and  to  do  all  the  acts  which  he  did  at 
Westminster.  That  all  the  proceedings  were 
regular  and  there  was  no  ground  for  a  habeas 
corpus.  Green  v.  Penzance  QLttrd)^  6  App. 
Gas.  657;  51  L.  J..  Q.  B.  25 ;  45  L.  T.  363  ;  30 
W.  R.  218  ;  46  J.  P.  115— H.  L.  (E.).  Affirming 
Green,  Ex  partly  7  Q.  B.  D.  273  ;  44  L.  T.  619— 
C.A. 

IConition — Inhibition.] — A  monition  precisely 
following  a  judgment  pronounced  by  thfe  judge 
under  the  Public  Worship  Regulation  Act,  1874, 
admonished  a  clerk  to  abstain  for  the  future 
when  officiating  in  his  chureh  from  doing  each 
of  certain  specified  acts,  and  (amongst  them) 
from  wearing  the  vestments  known  as  an  alb, 
a  chasuble,  and  a  biretta  ;  and  from  causing  to 
be  formed  a  procession  at  the  commencement  of 
morning  service ;  and  also  ^*  from  all  practices, 
acts,  matters  and  things  of  the  same  or  a  like 
nature  to  those  hereinbefore  particularly  set 
forth  or  any  of  them,  or  from  unlawfully  per- 
mitting the  same  or  any  of  them."  A  subeequent 
inhibition,  after  reciting  the  monition  and  the 
disobedience  of  the  clerk  thereto  in  regard  to 
several  other  matters,  recited  his  disobedience  in 
permitting  his  curate  to  wear  a  vestment  known 
as  a  biretta  and  a  vestment  known  as  a  stole, 
and  also  in  permitting  his  curate  to  form  a  pro- 
cession between  morning  prayer  and  the  com- 
munion service,  and  for  stNAi  his  disobedience 
inhibited  the  clerk  from  performing  services  for 
three  months  and  until  relaxation.  The  clerk 
having  applied  for  a  writ  of  prohibition  : — Hdid, 
that  the  judge  had  jurisdiction  (subject  to  cor- 
rection on  appeal^  to  insert  the  alia  similia 
clause  in  the  monition.  And  that  under  s.  IB 
of  the  Public  Worship  Regulation  Act,  1874,  the 
judge  had  jurisdiction  to  determine  whether  the 
wearing  of  a  stole,  and  the  forming  a  procession 
between  morning  prayer  and  the  communion 
service  were  practices,  acts,  matters  and  things 
of  the  same  or  a  like  nature  to  those  particularly 
set  forth  in  the  monition ;  and  that  if  he  had 
determined  that  question  wrongly  it  might  be 
the  subject  of  appeal — if  an  appeal  lies — ^but 
could  not  afford  any  ground  for  prohibition. 
And  that  even  if  the  wearing  of  a  stole  and  the 
forming  a  procession  between  morning  prayer 
and  the  communion  service  were  not  breaches 
of  the  monition,  yet  as  it  appeared  on  the  face 
of  the  inhibition  that  the  clerk  had  committed 
several  other  acts  of  disobedience,  any  one  of 
which  would  have  justified  an  inhibition  for  the 
full  period,  there  was  no  excess  of  jurisdiction 
and  no  ground  for  prohibition.  Enraght  v.  Pen- 
zance (Lord),  7  App.  Gas.  240  ;  51  L.  J.,  Q.  B. 
506  ;  46  L.  T.  779  ;  30  W.  R.  753  ;  46  J.  P.  644r 
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— H.  L.  (E.).  Affirming  S.  C,  6  Q.  B.  D.  376  ;  50 
L.  J.,  Q.  B.  234  ;  43  L.  T.  769  ;  45  J.  P.  284— C.  A. 

Subttitatiott  of  sneeeeding  Chnrehwarden 
aa  Fromoter.j  —  The  object  of  the  Pablic 
Wonihip  Regulation  Act,  1874  (37  &  38  Vict.  c. 
85),  is  to  give  an  easj  mode  of  compelling 
obedience  to  the  law ;  but  proceedings  under 
that  act  are  not  to  be  deemed  to  be  a  criminal 
suit  within  the  meaning  of  the  Church  Discipline 
Act  (3  &  4  Vict.  c.  86).  No  power  is  given  to  the 
court  by  the  Public  Worship  Regidation  Act, 
1874,  to  substitute  succeeding  churchwardens 
for  a  churchwarden  who  has  instituted  a  suit 
under  s.  8  of  the  act  for  acts  committed  during 
the  time  that  he  was  (^urchwarden,  but  has 
ceased  to  be  so  before  the  termination  of  the 
suit,  and  in  such  a  case  the  succeeding  church- 
wardens have  no  interest  in  the  matter  which 
entitles  them  to  intervene  in  the  suit.  Harris 
V.  Perkin*,  7  P.  D.  161  ;  61  L.  J.,  P.  C.  83  ;  47 
L.  T.  69— P.  C.  Affirming  S.  a,  sub  nom.  Per- 
kitu  V.  JEnra^ht,  7  P.  D.  31. 

Imprisonmdnt  for  Contempt — Avoidanee  of 
BeiiAllee — Batiifaetion.]— G.,  a  beneficed  clerk, 
was  admonished  in  a  suit  to  discontinue  certain 
illegal  practices,  and  on  refusing  was  inhibited 
fromperforming  Divine  service  within  the  diocese. 
For  disobedience  his  contempt  was  signified,  and 
6.  was  imprisoned  under  warrant  in  pursuance 
of  53  Geo.  3,  c.  127.  G.  having  remained  in 
prison  for  three  years,  whereupon  his  benefice 
became  void  under  the  Public  Worship  Regula- 
tion Act,  s.  13  : — Held,  that  as  the  services  in- 
hibited ceased  to  operate  when  the  incuinl)ency 
ceased,  G.  had  substantially  obeyed  the  order  of 
the  court  and  satisfied  his  contempt,  and  was 
entitled  under  53  Geo.  3,  c.  127,  to  his  order  of 
discbarge.  Bean  v.  GrceUf  8  P.  D.  79  j  46  J.  P. 
742. 

4.     ConaiSTOBY  COUBT  OP  LONDON. 

Bvlof.]— The  Reg.  Gen.  (1877)  are  to  be  found 
in  2  P.  D.  373. 

The  judge  may  at  any  stage  of  a  faculty  case 
order  a  further  .citation  to  issue,  and  may  for 
such  purpose  adjourn  the  hearing  or  further 
hearing  of  the  case,  and  may  order  the  faculty 
to  issue  in  such  terms  as  to  the  judge  shall  seem 
just  Reg.  Gen.  Ord.  XII.  r.  1 ;  3  P.  D.  191, 
November  30th,  1878. 

Applications  to  hear  matters  referred  to  the 
court  by  the  Lord  Bishop  of  London  for  its  opinion 
thereon  shall  be  made  to  the  judge  by  petition  to 
be  signed  bv  the  applicant  or  ^plicants,  and  to 
be  filed  in  the  registry.    R.  2. 

Copies  of  the  petition  shall  be  delivered  by 
the  petitioner  to  all  parties  interested  in  the 
question  raised  by  the  petition.  The  parties  in- 
terested may  file  answers  to  such  petition,  and 
the  petitioner  may  file  a  reply  to  such  answers 
within  such  times  as  the  judge  shall  order.    R.  3. 

Am  to  the  Disposal  of  Alms.  ]— It  is  doubtful 
whether  the  disposing  to  pious  and  charitable 
uses  of  the  alms  of  the  parishioners  is  the  exer- 
cising of  a  civil  right  under  3  &  4  Vict.  c.  86, 
s.  19,  so  that  a  suit  in  a  criminal  form  can  be 
brought  in  a  consistorial  court  to  ascertain  to 
whom  such  right  belongs.  Liddell  v.  Haimford, 
37  L.  J.,  Ecc.  83. 


Can  order  Proctor  to  Beftind  Honey.]— If 
money  is  improperly  in  the  hands  of  a  proctor, 
the  Consistory  Court  may  order  him  to  refund 
it.     Morris  v.  Gardnar^  1  D.  P.  C.  624. 

5.    Wbits  de  Contuhage. 

When  can  be  issaod.] — It  was  not  necessary 
that  a  defendant  should  be  resident  in  the  diocese- 
at  the  time  of  the  excommunication ;  it  was 
sufficient  if  he  was  there  at  the  time  of  the  cita- 
tion.    Ih'x  V.  Pay  ton,  7  T.  R.  153. 

Concurrent]— It  is  competent  to  the  Court  of 
Chancery  to  issue  several  concurrent  writs  de 
contumace  capiendo.    Rex  v.  Blake,  2  N.  &  M. 
312 ;  4  B.  &  Ad.  355. 

A  contumace  capiendo  may  be  returnable  on 
or  after  the  essoign  day  of  the  term.    Ih, 

Significavit — ^Error  in.] — A  defendant  com- 
mitted  by  an  ecclesiastical  judge  of  appeal  for 
contumacy  in  not  paying  costs,  and  the  signifi- 
cavit  only  describing  the  suit  to  be  "  a  certain, 
cause  of  appeal  and  complaint  of  nullity," 
without  shewing  that  the  defendant  was  com* 
mitted  for  a  cause  within  the  jurisdiction  of 
the  spiritual  judge,  was  entitled  to  be  dischaiged 
on  habeas  corpus.  Rex  v.  Zhtgger,  1  D.  &  R.  460  ; 
5B.  &A.  791. 

Where  a  writ  de  contumace  capiendo  expressed 
"  that  the  defendant  had  been  pronounced  guilty 
of  contumacy  and  contempt  of  the  law  and  juris- 
diction ecclesiastical,  in  not  having  obeyed  a  de> 
cree  made  upon  him  to  perform  the  usual  penance 
in  the  parish  church  of  St.  M.  N.,  in  a  certain 
cause  of  defamation;"  and  it  appeared  that,  at 
the  time  the  sentence  was  pronounced,  a  schedule 
of  penance  was  made  out,  but  which,  by  the 
practice  of  the  ecclesiastical  court,  could  not  be 
delivered  to  the  defendant  until  he  paid  the  costs 
of  the  suit : — Held,  that  he  ought  to  have  had. 
the  decree  exhibited  to  him  in  its  more  perfect 
form,  before  he  could  be  considered  as  being  in 
contempt,  especially  as  the  costs  were  not  men* 
tioned  in  the  significavit,  and  that  he  was  con- 
sequently entitled  to  be  discharged.  Rex  v.. 
Mahy,  3  D.  &  R.  570. 

Proper  Penon'to  Usne.] — The  surrogate  of 

the  bishop's  official  principal  is  not  the  proper- 
party  to  signify  the  contumacy  of  a  defendant  in  a 
suit  before  him,  as  judge  of  the  Consistory  Court  i 
and  this  both  before  and  after  53  Geo.  3,  c.  127  ; 
and  where  a  parson  is  taken  under  a  contumace 
capiendo,  issued  upon  such  certificate,  the  court 
will  discharge  him  out  of  custody.  Reg.  v.  JoneSy 
10  A.  &  E.  576. 

The  return  to  a  habeas  corpus  set  out  a  writ 
de  contumace  capiendo,  reciting  the  significavit 
of  **H.  J.,  &c.,  official  principal,  &c.,"  which 
stated  that  the  defendant,  *'  W.  B.  of  the  Market 
Place,  in  the  borough  of  L.,  a  parishioner  and 
inhabitant  of  the  parish  of  St.  M.,  in  the  borough 
of  L.,  in  the  county  of  L.,  had  been  duly  pro- 
nounced guilty  of  contumacy,  in  not  obeying 
the  lawful  commands  to  pay  to,  &c.,  the  church- 
wardens of  the  parish  of  St.  M.,  22.  5«.,  rated 
and  assessed  upon  him,  pursuant  to  a  monition 
duly  issued  under  the  seal  of  the  Arches  Court, 
and  duly  and  personally  served  on  him,  by  not 
paying,  &c.,  pursuant  to  the  monition,  in  a  cause 
or  business  of   subtraction  of  church-rate,  de- 
pending, &c..  and  the  proceedings  wherein  were 
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carried  on  in  pain  of  the  contumacj  of  W.  B., 
<3aly  cited  to  appear  in  the  cause,  with  the  usual 
intimation,  but  in  nowise  appearing,  nor  would 
be  submit  to  the  ecclesiastical  jurisdiction : " 
— Held,  first,  that  the  significavit,  that  the  defen- 
dant was  contumacious,  was  properly  issued  by 
the  official  principal  of  the  Arches.  Jleg.  v. 
Bainesj  4  P.  &  D.  362  ;  12  A.  &  £.  210  ;  5  Jur. 
537. 

Held,  secondly,  that  although  the  defendant 
had  not  appeared  in  the  ecclesiastical  court,  the 
Queen's  Bench  would  not  discharge  him  on 
habeas  corpus ;  for,  if  it  was  the  practice  of  the 
ecclesiastical  court  to  give  judgment  against  an 
absent  party,  there  was  nothing  to  shew  such 
practice  was  illegal ;  and  if  the  practice  was  not 
so,  the  remedy  of  the  party  was  by  appeal,    lb, 

QuAre,  whether  the  defendant  was  correctly 
described  in  the  writ  according  to  53  Geo.  3,  c. 
127,  schedule  6. ;  but  held,  that  the  misdescrip- 
tion could  not  be  taken  advantage  of  upon 
motion  to  discharge  the  defendant,  on  a  return 
setting  out  the  writ,  and  on  an  affidavit  verifying 
A  copy  of  the  writ,  as  the  proper  course  would 
have  been  to  move  to  set  asiae  the  writ  itself 
for  irregularity.    lb. 

Held,  also,  that  an  indorsement  on  the  writ, 
that  it  had  been  delivered  of  record  to  the  sheriff 
of  L.,  was  sufficient  within  5  Eliz.  c  23,  s.  2.  lb. 

Sentonee  partly  Good  a&d  partly  Bad.  ] — Where 
A  writ  de  contumace  capiendo  set  out  the  sen- 
tence of  the  spiritual  court,  which  directed  cer- 
tain costs  to  be  paid  by  the  defendant,  the  court 
refused  to  quash  the  writ  for  an  alleged  invalidity 
in  the  sentence  as  to  the  other  matters,  that  part 
of  it  being  good  which  awarded  costs  against  the 
defendant,  who  was  therefore  in  contempt  for 
the  non-payment  of  them.  Kingtmi  v.  itaok^  3 
N.  &  P.  3  ;  7  A.  &  E.  708  ;  1  W.,  W.  &  H.  1  ;  2 
Jur.  14. 

Committal  of  Tnutoo  upon.] — ^A  spiritual 
judge  has  no  jurisdiction  over  a  trustee  appointed 
by  a  testator  in  his  will :  therefore,  where  a 
trustee  was  committed  upon  a  writ  dc  contimiace 
•capiendo,  for  not  exhibiting  an  inventory  and 
account  of  the  goods  of  a  testator,  the  court 
ordered  him  to  be  discharged.  Bex  v.  Jenkins^ 
•3  D.  &  R.  41  ;  S,  67.,  nom.  Jenkins,  Ex  parte,  1  B. 
&  C.  655. 

7orm  of  Writ] — Where  it  appeared  on  the 
face  of  a  writ  of  capias  cum  proclamatione,  that 
A  whole  term  had  intervened  between  its  teste 
■and  the  term  in  which  the  writ  de  contumace 
•capiendo  was  returnable,  the  court  quashed  the 
writ  of  capias,  as  being  a  discontinuance  on  the 
face  of  it.  Meg,  v.  Rieketts,  1  P.  &  D.  150  ;  8 
A.  &  E.  951  ;  1  W.,  W.  &  H.  885  ;  2  Jur.  1039. 

Where  a  party  in  custody  under  writs  of  con- 
tumace capiendo  applied  for  a  rule  to  shew  cause 
why  they  should  not  be  set  aside  for  irregularity, 
with  costs  ;  and  after  the  rule  obtained,  also  ap- 
plied to  the  chancellor,  who  decided  that  one  of 
them  was  bad,  and  ordered  the  others  to  stand 
over  for  argument,  the  court,  on  shewing  cause, 
enlarged  the  rule,  with  a  stay  of  proceedings. 
Hex  V.  Rieketts,  1  H.  &  W.  64. 


To  whom  Addressed.] — The  writ  dc  con- 


the  sheriff  of  a  different  county,  the  court  will 
quash  the  writ.  Rex  v.  RickeiUy  1  N.  &  P.  680  ; 
6  A.  &  E.  537  ;  W.,  W.  &  D.  297. 

A  writ  directed  to  the  sheriff  of  one  county, 
and  describing  the  defendant  "heretofore  and 
now  '*  of  another  county,  may  be  set  aside  for 
irregularity  after  the  arrest  has  taken  place. 
Rex  V.  Hewitt,  1  N.  &  P.  689  ;  W.,  W.  &  D.  299 ; 
5  D.  P.  C.  646  ;  1  Jur.  721. 

An  insufficient  writ  may  be  quashed,  on  mo- 
tion, before  the  return  day ;  and,  if  the  defen- 
dant has  been  arrested  on  it,  it  is  not  necessary 
to  bring  him  into  court  by  habeas  corpus.    lb. 


SignifioaTit.] — A  writ,  reciting  a  significa- 


tumacc  must  be  addressed  to  the  sheriff  of  the 
county  of  which  the  party  contumacious  is  de- 
scribed in  the  significavit ;  and  if  addressed  to 


vit  by  two  judges,  of  disobedience  to  the  commands 
of  three  judges,  is  bad,  and  the  court  will  quash 
it  on  motion.  Rex  y.  Ricketts,  I  N.  &  P.  685  ; 
6  A.  &  E.  537  ;  W.,  W.  &  D.  297  ;  S,  P.,  Rex  v. 
Blake,  2  B.  &  Ad.  139. 

It  is  not  necessaiy  that  the  significayit  of  con- 
tempt from  the  spiritual  court  should  purport  to 
be  issued  within  ten  days  of  the  judgment  of 
contempt.  Reg,  v.  Thorogood,  12  A.  £  E.  183  ; 
3  P.  &  D.  629 ;  4  Jur.  937. 

A  significavit  is  not  vitiated  by  the  introduction 
of  merely  superfluous  words  not  contained  in  the 
statutable  form,  viz.  by  the  addition  of  the 
words  ".as  by  our  citation  he  was  required  to 
appear,*'  after  the  statement  that  the  party  had 
been  pronounced  in  contempt.    lb. 

The  writ  need  not  give  the  defendant  any  addi- 
tion where  he  is  imprisoned  under  it  for  con- 
tempt in  not  appearing  to  a  citation,  such  im- 
prisonment not  being  a  pain  or  forfeiture  within 
5  Eliz.  c.  23.  s.  13.    lb, 

A  significavit  of  the  sentence  of  an  ecclesiastical 
court  having  been  set  aside  by  the  court  of  Chan- 
cery, for  an  ambiguity  appearing  in  the  sentence, 
and  no  subsequent  proceedings  having  been 
taken,  and  there  appearing  no  intention  to  pro- 
ceed, the  court  refused  a  prohibition  applied  for, 
on  the  ground  that  no  good  significavit  could  iFsue 
on  such  a  defective  sentence.  Bodenham  v. 
Rickettg,  2  H.  &  W.  132. 


6.  Pbohibitiox. 

a.  When  the  Writ  ffoee. 

Ctonerally.^— Prohibition  lies  after  sentence,  if 
the  ecclesiastical  court  has  not  cognizance  of  the 
cause ;  otherwise  if  there  is  only  a  defect  of 
trial    Full  V.  Ifutehins,  Cowp.  424,  432. 

Where  the  spiritual  court  mcidentally  det4ir- 
mines  any  matter  of  common  law  cognizance, 
such  as  the  construction  of  an  act  of  Parliament, 
otherwise  than  the  common  law  requires,  pro-' 
hibition  lies  after  sentence,  although  the  objec- 
tion docs  not  appear  upon  the  face  of  the  libel, 
but  is  collected  from  the  whole  of  the  proceedings 
below.  Ginild  v.  Gapper,  5  East,  345  ;  1  Smith. 
528. 

Upon  motion  for  a  prohibition,  the  court  is 
not  bound  to  wait  till  the  suit  in  the  spiritual 
court  is  actually  at  issue  ;  if  the  latter  is  clearly 
in  progress  towards  the  trial  of  a  question  over 
which  it  has  no  jurisdiction,  prohibition  lies 
forthwith.  Byerley  v.  Windus,  7  D,  &  R.  564  ; 
5  B.  &  C.  1. 

Pleading  an  issuable  plea  to  articles  in  the 
spiritual  court  is  no  answer  to  a  prohibition,  if 
the  spiritual  judge  has  no  jurisdiction  over  the 
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matter  of  which  he  has  takcu  cogulzance.  Wll- 
itams,  Ex  parte.  6  D.  &  K.  373  ;  4  B.  &  C.  313. 

A  prohibition  lies  to  an  ecclesiastical  court, 
vrhcre  the  question  of  custom  or  no  custom  is 
distinctly  raised  on  the  face  of  the  libel  and 
answer.    lihodes  v.  Olirery  2  H.  &  W.  38. 

It  does  not  lie  after  sentence,  unless  it  appears 
by  the  sentence  that  the  ecclesiastical  court  has 

1>ronounccd  on  matters  cognizable  at  common 
aw.  although  there  are  several  articles  coutaijicd 
in  the  libel,  some  of  which  are  so  cognizable. 
£rart  V.  Afar^h.  1  N.  &  P.  62  ;  5  A.  &  E.  591 ;  5 
D.  P.  C.  424  ;  2  H.  &  W.  341. 

A  defendant  cited  in  the  ecclesiastical  court 
must  appear  before  he  can  apply  for  a  pro- 
hibition. Law,  Ex  parte,  2  A.  &  E.  45  ;  2  D. 
P.  C.  528  ;  S.  a,  nom.  JUx  v.  JfilU,  4  N.  & 
M.7, 

A  prohibition  to  an  ecclesiastical  court,  in  a 
cause  which  is  clearly  of  ecclesiastical  cogni- 
zance, does  not  lie  whci'e  there  has  been  an 
irregularity  in  the  practice.  Smt/th,  Ex  parte, 
5  N.  &  M.  145  ;  3  A.  &  E.  719  ;  1  H.  &  W.  417  ; 
JS.  P.,  Jolltf  V.  Eaines,  4  P.  &  D.  224  ;  5  Jur. 
22. 

Prohibition  to  the  spiritual  court  lies  only 
where  that  court  is  proceeding  in  a  matter  which 
is  clearly  out  of  its  jurisdiction,  or  in  a  manner 
that  is  manifestly  contrary  to  the  general  prin- 
ciples  of  justice.  Story,  Ex  parte,  12  C.  B.  767; 
22  L.  J.,  C.  P.  75  ;  6^  P.  and  A  a,SEx,  195;  22 
Lu  J.,  £iX.  33. 

After  sentence  in  the  ecclesiastical  court  in  a 
matter  of  tithe,  where  the  question  turned  upon 
the  construction  of  an  act  of  Parliament,  upon  a 
doubt  raised  whether  that  court  had  not  miscon- 
«tmed  the  act,  the  court  directed  the  plaintiff  to 
declare  in  prohibition,  for  the  more  solemn  ad- 
judication of  the  question.  Oare  v.  Oapper,  3 
East,  472  ;  S.  P.,  WldU  v.  Steel,  12  C.  B.,  N.  S. 
383 ;  32  L.  J.,  C.  P.  1 ;  5  L.  T.  449. 

But  the  court  will  not  put  the  |)arty  to  declare 
in  prohibition,  if  it  is  clearly  of  opinion  against 
-(^nting  the  prohibition,  because  the  same  appli- 
•cation  may  be  made  to  the  other  courts.  Lindo 
V.  Itodney,  2  Dougl.  613,  n. 

Fmeolty  to  appropriate  Portion  of  Cliiireli.] — 
Where  the  matter  is  within  the  jurisdiction  of 
an  ecclesiastical  court,  the  court  will  not  inter- 
fere by  prohibition  to  prevent  an  adjudication 
upon  it.  ITallack  v.  Cambridge  University,  1 
G.  &  D.  100  ;  9  D.  P.  C.583  ;  1  Q.  B.  593  ;  6  Jur. 
10. 

The  grant  of  a  faculty  to  appropriate  certain 
parts  of  a  parish  church  is  within  the  jurisdiction 
of  the  ecclesiastical  court ;  and  the  court  will  not 
presume  that  that  jurisdiction  will  be  improperly 
exercised,  and  therefore  will  not  prohibit  the 
ecclesiastical  court  from  proceeding  to  judgment, 
although  the  faculty  prayed  for  is  larger  than 
that  court  has  power  to  grant.     lb, 

Seftual  to  Bury  Corpse.]— On  the  20th  April, 
1843,  a  clerk  was  cited  to  appear  and  answer  in 
the  spiritual  court,  for  refusing  a  second  time,  on 
the  26th  May,  1841,  to  bury  a  corpse  after  due 
notice,  the  first  whereof  occurred  on  or  about 
the  17th  February,  1840.  Upon  motion  for  a 
prohibition  : — Held,  that  tlie  decision  of  the 
ecclesiastical  court,  that  there  were  distinct 
offences,  involved  only  a  question  of  ecclesiasti- 
cal cognizance  as  to  the  construction,  and  not 
simply  a  misconstruction  of  the  3  &  4  Vict.  c. 


86,  s.  20  ;  and  that,  therefore,  the  proper  remedy 
was  by  appeal  to  a  higher  ecclesiastical  court, 
and  not  by  prohibition.  Titohmarah  v.  Cliap- 
man,  1  D.  &  L.  732 ;  13  L.  J.,  Q.  B.  59  ;  8  Jur. 
316. 

Appeal  no  bar  to.] — An  appeal  from  the  Con- 
sistory Court  to  the  Court  of  Arches  is  no  bar  to 
an  application  for  a  prohibition.  White  v.  Steel, 
12  C.  B.,  N.  K.  383  ;  32  L.  J.,  C.  P.  1 ;  5  L.  T.  449. 

Non-payment  of  Church-rate.] — In  a  suit  by 
church wajxlens,  against  ¥.,  for  non-payment  of 
church-rate,  a  libel,  answer,  and  reply  were  put 
in,  and  certain  articles  were  exhibited  by  the 
churchwardens  with  and  in  support  of  the  reply. 
The  articles  were  rejected  in  the  Consistory 
Court,  but  on  appeal  to  the  Arches  Court  they 
were  admitted.  F.  then  appealed  to  the  privy 
council,  and  his  appeal  was  referred  to  the  judi- 
cial committee.  While  the  appeal  was  depending, 
but  before  any  proceedings  had  been  taken  in 
that  court,  F.  moved  for  a  prohibition,  on  the 
ground  that  the  rate  was  bad  on  account  of  its 
being  retrospective,  and  it  appeared  to  be  so 
from  facts  stated  on  the  pleadings  : — ^Held,  that 
a  prohibition  could  not  be  granted  on  this  ground, 
the  cause  being  before  a  court,  the  jurisdiction  of 
which  was  not  denied,  no  erroneous  proceeding 
having  been  taken  there,  and  the  court  refusing 
to  presume  that  the  judicial  committee  would 
act  incorrectly.  Chesterton  v.  Farlar,  7  A.  &  E. 
713 ;  3  N.  &  P.  15  ;  1  W.,  W.  &  H.  19 ;  2  Jur. 
394. 

A  declaration,  in  prohibition,  stated  that  the 
plaintiff  having  been  libelled  in  the  spiritual 
court  for  non-payment  of  a  church-rate,  had 
pleaded  in  his  defensive  allegation,  that  the  rate, 
though  good  on  the  face  of  it,  was  asked  for  and 
intended  to  be  applied  to  the  payment  of  ante- 
cedent debts,  and  that  the  court  had  admitted  to 
proof  a  responsive  allegation,  which  alleged  that 
the  churchwardens  of  a  prior  year  had  neces- 
sarily incurred  debts,  in  consequence  of  the 
parish  refusing  to  make  a  rate,  and  that  the  re- 
trospective rate  subsequently  became  necessary, 
in  order  to  discharge  the  said  debts : — Held, 
that,  whether  the  rate,  being  good  in  form,  was 
or  was  not  vitiated  by  any  design  to  apply  it 
retrospectively,  and  whether  the  tate,  under  the 
circimistances,  was  or  was  not  bad,  it  being  re- 
trospective, the  suit  itself  was  a  matter  of 
ecclesiastical  cognizance,  and  the  objection  to 
the  i-ate  was  such  as  the  ecclesiastical  court  was 
able  to  give  effect  to,  if  valid ;  and  that  it  was  to 
be  presumed,  that  it  would  correctly  administer 
the  law ;  and  that  therefore  the  plaintiff  was  not 
entitled  to  a  prohibition.  Oriffin  v.  Ellis,  3  P. 
&  D.  398  ;  11  A.  &  E.  743  ;  4  Jur.  409. 

Where  a  plaintiff  declared,  in  prohibition,  that 
he  had  been  libelled  by  the  defendant  in  a  spiri- 
tual court,  for  non-payment  of  a  church-rate, 
and  that  he  had  excepted  to  the  libel  on  different 
grounds,  one  of  which  was  as  to  the  construction 
of  an  act  of  Parliament,  and  averred  that  the 
exceptions  were  not  the  subject  of  ecclesiastical 
cognizance,  and  thei'eupon  prayed  for  a  writ  of 
prohibition:  —  Held,  that  ho  had  shewn  no 
ground  for  prohibition,  as  it  did  not  appear  that 
the  court  was  proceeding  to  decide  on  the  act 
of  Parliament,  or  that  it  would  decide  contrary 
to  the  common  law.  Hall  v.  Maule,  3  N.  &  P. 
459  ;  7  A.  &  E.  721  ;  1  W.,  W.  &  H,  399  ;  2  Jur. 
887. 
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Breftkmg  Open  Cheit  in  Chnreh.]— A  prohibi- 
tion was  granted  to  stay  a  sait  in  the  spiritual 
court,  for  breaking  open  a  chest  in  the  church, 
and  taking  away  the  title-deeds  to  the  advowson. 
Gardner  v.  Parker,  4  T.  R.  351. 

LeAM  of  Tithes.] — In  a  suit  for  subtraction  of 
tithes,  in  the  spiritual  court,  by  an  Impropriator, 
the  defendant's  personal  answer  stated  a  lease  of 
them  by  the  plaintiff  to  a  third  party,  by  whom 
they  were  demanded,  and  also  that  they  belonged 
to  the  vicar,  and  not  to  the  plaintiff.  The  de- 
fendant also  put  in  a  responsive  allegation,  that, 
by  immemorial  usage,  custom,  and  prescription, 
the  tithes  were  deemed  small  or  vicarial,  and  as 
such  due  to  the  vicar,  and  not  to  the  plaintiff ; 
the  plaintiff's  personal  answer  denied  the  usage, 
and  the  judge  assigned  a  day  to  hear  on  the  suf- 
ficiency of  the  plaintiff's  answer,  and  term  pro- 
batory to  the  defendant : — Held,  that,  at  this  stage 
of  the  cause,  there  was  no  issue  on  the  lease  ; 
that  the  only  matter  in  issue,  viz.,  the  im- 
memorial right  of  the  vicar,  was  properly  cog- 
nizable by  the  spiritual  court ;  and  that  there 
was  no  ground  of  prohibition.  Beauehanip 
iEarV)  v.  Turner,  10  A.  &  E.  218  ;  2  P.  &  D. 
496. 


b.  Practice  and  Pleading  in. 

In  Eooletiaatioal  Conrts.] — On  a  motion  for 
prohibition,  the  court  will  not  enter  into  ques- 
tions as  to  the  practice  of  the  ecclesiastical 
courts.  Jolly  v.  Baines.  4  P.  &  D.  224 ;  12  A.  & 
E.  201. 

Affidavits  in  Snpport  of  Prohibition.] — Affida- 
vits in  support  of  an  application  for  a  prohibition 
must  be  entitled  simply  in  the  court,  and  not  in 
any  cause.  Evan*,  Ex  parte,  2  D.,  N.  S.  410 ; 
12  L.  J.,  Q.  B.  68  ;  7  Jur.  281. 

Where  it  was  objected  to  affidavits  in  answer 
to  a  rule  nisi  for  a  prohibition  that  they  w^erc  en- 
titled "  In  the  Queen's  Bench,  between  M.  A.  B., 
plaintiff,  and  W.  P.,  defendant,  in  prohibition," 
and  not  in  the  Queen's  Bench  only,  the  court 
allowed  them  to  be  read.  Breedon  v.  Capp,  9 
Jur.  781. 

Rnle  nisi  for — ^Enlargement  of.  ] — A  party  being 
libelled  in  the  spiritual  court  for  non-payment  of 
a  church-rate,  made  in  pursuance  of  a  resolution 
of  the  vestry,  objected  to  the  libel,  because  it 
stated  a  notice  to  have  been  given,  which  was  de- 
fective, and  he  obtained  a  rule  nisi  for  a  prohibi- 
tion ;  afterwards,  the  notice  really  given,  which 
was  good,  and  which  had  been  lost,  was  dis- 
covered, and  was  submitted  to  the  court,  on 
shewing  cause,  with  an  affidavit,  that,  by  the 
practice  of  the  ecclesiastical  court,  leave  would 
be  given  to  amend  the  libel  by  an  additional 
article,  setting  out  the  real  notice  : — Held,  that 
the  rule  nisi  for  a  prohibition  might  be  enlarged, 
to  give  opi)ortunity  for  such  amendment.  Blunt 
V.  Harwood,  8  A.  &  E.  610  ;  3  N.  &  P.  577. 


— —  Discharged.^ — Where  a  rule  nisi  for  a 
prohibition  to  an  inferior  court  has  been  dis- 
charged, the  court  will  not  allow  the  motion  to 
be  renewed,  upon  affidavits  stating  matter  not 
before  presented  to  the  court,  but  existing  at  the 
time  of  the  original  application.  Bodenham  v. 
RiekettK,  6  X.  &  M.  537. 


Pleading.] — A  declaration  in  prohibition  al- 
leged that  a  question  had  been  raised,  and  left  for 
trial,  in  a  suit  in  the  spiritual  court,  whether  A. 
was  or  was  not  a  imrish  :  and  showed,  by  reciting 
the  pleadings  in  the  spiritual  ooort,  that  the 
question  was  a  material  question  in  the  suit 
there.  The  pleas  to  the  declaration  were  merely 
simple  traverses  of  other  allegations  in  the  de- 
claration, and  left  unanswered  the  allegation 
that  the  question  of  parish  or  no  parish  had  been 
raised  and  left  for  trial  in  the  spiritual  court : — 
Held,  that  the  pleas  were  no  answer  to  the  de- 
claration, because  the  question  whether  A.  was  or 
was  not  a  parish  is  a  question  not  triable  by  the 
spiritual  court ;  and,  therefore,  the  all^ation 
tnat  such  question  had  been  raised  and  left  for 
trial  in  the  spiritual  court,  ought  to  have  been 
either  answered  or  denied  by  the  pleas.  Bvtm 
land  CDuke)  v.  Bagshaw,  14  Q.  B.  869  ;  19  L.  J., 
Q.  B.  234  ;  14  Jur.  715. 

Costs.]— The  1  Will.  4,  c.  21,  s.  1,  does  not  en- 
able the  court,  when  a  party  has  declared  in  pro- 
hibition and  succeeded,  to  grant  him  his  costs  in- 
curred in  the  ecclesiastical  court.  Tettimond  y» 
Yardley,  5  B.  &  Ad.  458. 

7.  Monition. 

Interest  of  Promoters  shonld  appear  on.] — 

When  a  monition  issued  by  the  Commissaiyo 
General  of  the  diocese  of  Canterbury  to  an  in- 
cumbent and  churchwardens,  ordering  them  to 
remove  certain  ornaments  from  their  church  un- 
less they  should  shew  cause  to  the  contrary,  did 
not  disclose  on  the  face  of  it  any  interest  in  the 
suit  on  the  part  of  the  promovent,  and  such  de- 
fect was  insisted  upon  by  the  churchwardens  in 
shewing  cause  against  the  same  : — Held,  that  the 
judge  of  the  Coui-t  of  Arches  was  right  in  direct- 
ing that  the  suit  should  be  dismissed  with  costs  as 
against  the  churchwardens.  Lee  v.  Fa^g,  6  L.  B., 
P.  C.  38. 

Buch  a  suit  is  a  civil  suit,  and  is  not  open  to 
every  one,  even  with  the  consent  of  the  ordinary, 
but  only  to  those  who  have  an  interest  in  it.    Ib» 

Disobedienoe  to  Suspension.] — Order  of  suspen- 
sion ab  officio  et  a  beneficio  decreed  against  the 
perpetual  curate  of  a  chapel  of  case  to  a  pariah 
church,  for  persistent  contempt  in  disobeying  a 
monition,  issued  to  enforce  obedience  to  an  oi^er 
in  council  made  in  an  ecclesiastical  cause,  de- 
claring illegal  and  prohibiting  the  practice  of 
certain  rites  and  ceremonies,  and  the  use  of 
certain  vestments,  in  the  services  of  the  church. 
Ilchhert  v.  Purehas,  4  L.  R.,  P.  C.  301. 


Attached  to  Definitive  Sentenee.] — In  a 


criminal  suit  against  a  clerk  instituted  in  an 
ecclesiastical  court,  a  monition  to  abstain  in 
future  from  the  commission  of  unlawful  acts 
may  be  attached  to  a  definitive  sentence ; 
ana  if  the  monition  be  disobeyed,  the  clerk, 
upon  motion  and  without  a  fresh  suit,  may 
be  condemned  to  suspension  ab  officio  et  bene- 
ficio ;  and  such  a  proceeding  is  not  in  contra- 
vention of  the  Church  Discipline  Act  (3  &  4  Vict, 
c.  86). — So  held,  by  Lord  Coleridge,  C.  J.,  James 
and  Thesiger,  L.  JJ. ;  Brett  and  Cotton,  L.  JJ., 
dissenting.  Martin  v.  Machonochie,  4  Q.  B.  D. 
697  ;  49  L.  J.,  Q.  B.  9 ;  40  L.  T.  680— C.  A. 
Affirmed  6  App.  Cas.  424  ;  50  L.  J.,  Q.  B.  611  ; 
44  L.T.  479  ;  29  W.  R.  633 ;  45  J.  P.  584— H.  L.  (E.> 
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See  also  Combe  v.  Edwards,  3  P.  D.  103  ;  39 
!L.  T.  295,  coram  Lord  Penzance,  Dean  of 
Arches. 

Disobedienee  to  MonitioiiB — Suit  for  Depri- 
▼ation — Diseretioii  of  Court  ai  to  its  Sentonees.] 

— The  articles,  exhibited  in  a  suit  by  letters  of 
request  under  the  Church  Discipline  Act,  charged 
that  the  respondent,  the  incumbent  of  a  parish 
church,  had  within  two  jears  of  the  institution 
of  the  suit,  whilst  officiating  in  the  performance 
of  divine  service  in  his  parish  church,  committed 
certain  offences  in  matters  of  ritual,  the  same 
being  repetitions  of  offences  from  which  he  had 
been  admonished  <to  abstain  by  monitions  issued 
in  previous  suits,  and  prayed  that  the  respondent 
should  be  deprived  ab  officio  et  beneficio.  At  the 
time  of  the  hearing  of  the  suit,  a  decree  of  sus- 
pension pronounced  in  one  of  the  previous  suits 
above  mentioned,  and  suspending  the  respondent 
ab  officio  et  beneficio  was  in  force  and  unrelaxed, 
but  no  future  proceedings  to  enforce  such  sen- 
tence had  been  taken.  The  court,  though  hold- 
ing the  articles  proved,  refused  in  its  discretion 
to  pronounce  a  sentence  of  deprivation.  Martin 
v,  Maekonoehie  (third  suit),  6  P.  D.  87. 

Compelling  Obodionoe  to  ][onitio&  by  Signifl- 
eavit  in  Chaneery.] — A  suit  having  been  brought 
against  a  churchwarden  for  removing  earth  and 
bones  from  a  churchyard  to  a  field  on  his  own 
property,  he  was  ordered  to  restore  them.  The 
order  not  being  complied  with,  and  a  monition 
having  issued,  aii  objection  was  filed  thereto,  on 
the  ground  that  the  field  was  no  longer  in  his 
possession.  Having  heard  the  argument,  the 
court  pronounced  him  contumacious  and  in  con- 
tempt, and  announced  its  intention  to  signify 
the  same  to  the  court  of  Chancery,  but  withheld 
the  processes  for  six  days  with  the  expectation 
that  he  would  comply  with  the  order.  Adlam  v. 
aoulthnr$t,  37  L.  J.,  Ecc.  3  ;  17  L.  T.  226. 

So  Contnmaoe  Capiendo.] — ^Af  ter  the  hearing  of 
the  matter  of  a  representation  in  which  the  vicar 
of  a  parish  was  the  party  complained  of,  a 
monition  issued  admonisning  the  vicar  to  abstain 
from  certain  unlawful  ceremonies  and  obser- 
vances during  the  performance  of  divine  service 
in  the  parish  church.  The  vicar  disobeyed  this 
monition,  and  was  served  with  an  inhibition 
under  the  Public  Worship  Regulation  Act,  1874, 
inhibiting  him  for  the  term  of  three  months 
from  performing  divine  service  within  the  dio- 
cese. Afterwards,  and  whilst  the  inhibition  was 
still  in  force,  the  complainants  applial  to  the 
court  on  affidavits,  which  alleged  tnat  since  the 
inhibition  the  vicar  had  performed  divine  service 
in  the  church,  and  had  there  continued  the 
ceremonies  and  observances  from  which  he  had 
been  admonished  to  abstain,  and  had  also  ob- 
stmcted  the  curate  appointed  by  the  bishop  of 
the  diocese  from  entering  the  church,  and  prayed 
that  the  vicar  should  be  pronounced  contu- 
macious. Thereupon  the  vicar  was  pronounced 
by  the  court  to  h^  contumacious ;  and  his  con- 
tempt having  been  signified  to  the  Queen  in 
chancery,  he  was  arrested  and  imprisoned  under 
a  writ  de  contumace  capiendo.  Shortly  after 
the  vicar  had  been  thus  arrested,  divine  service 
was.  without  any  opposition  being  offered,  per- 
formed in  the  church  by  the  curate  appointed  by 
the  bishop,  and  the  complainants  applied  to  the 
court  on  motion  tliat  the  vicar  should  be  re- 


leased. The  court  ordered  that  the  vicar  should 
be  forthwith  released  without  previous  payment 
of  the  costs  of  his  contempt,  but  without  pre- 
judice to  any  other  remedy  for  such  costs ;  anil 
that  such  costs  should  be  recoverable  as  costs  in 
the  cause.  Iliidson  v.  T(fothj  2  P.  D.  125 ;  35 
L.  T.  820. 

8.  Pbactice  Gbnbbally. 

Appearanee.] — A  defendant  in  a  suit  in  the 
Arches  Court  of  Canterbury  cannot  enter  an 
appearance  otherwise  than  in  person  or  by  a 
proctor.    Bnrch  v.  Itmd,  4  L.  R.,  Ecc.  112. 

A  defendant  in  a  criminal  suit  appeared,  by  his 
proctor,  to  the  citation  and  prayed  articles.    On 
the  admission  of   the  articles,  the  proctor  in- 
timated that  he  was  not  in  a  position  to  give  in 
I  either  an  affirmative  or  negative  issue,  and  pray- 
!  ing  justice  submitted  himself  to  the  judgment  of 
I  the  court.    The  court  fixed  a  day  for  the  hearing, 

1  and  proceeded  with  the  cause  as  if  a  negative 
,  issue  had  been  pleaded.    Lee  v.  Merest,  39  L.  J., 

Ecc*  53  ;  22  L.  T.  420. 

Abatement.] — The  bishop  of  the  diocese  in 
which  an  accused  clergymair  held  preferment 
sent  the  cause  in  the  first  instance,  by  letters  of 
request,  to  the  Court  of  Arches.  The  court 
accepted  the  letters  of  request,  and  issued  a 
decree  calling  upon  the  accused  to  appear.  Hs' 
appeared,  and  after  the  articles  had  been  brought 
in  and  admitted,  the  bishop,  who  was  the  pro- 
moter of  the  cause,  resigned  his  see  : — Held,  that 
the  cause  had  not  abated  by  reason  of  such  re- 
signation, and  leave  was  granted  to  amend  the 
title  of  the  cause  by  altering  the  designation  of 
the  promoter.  Winchester  XBishtyp')  v.  Wix,  39 
L.  J.,  Ecc.  22. 

In  a  proceeding  at  the  suit  of  a  promoter, 
judgment  was  given,  and  he  appealed.  After 
the  appeal  was  filed  and  before  hearing  he  died : 
— Held,  that  it  is  the  duty  of  the  court  before 
which  proceedings  are  pending,  when  a  pro- 
moter dies,  to  allow  a  proper  promoter  to  be  sub- 
stituted in  the  place  of  the  original  promoter 
Elphinstone  v.  Purchas,  3  L.  R.,  P.  C.  246  ;  39 
L.  J.,  Ecc.  124  ;  23  L.  T.  286  ;  18  W.  R.  1073. 
See  Harris  v.  Perkins,  ante,  col.  781. 

Amending  Libel.] — ^A  churchwarden  instituted 
a  suit  for  the  recovery  of  a  church  rate  against  a 
parishioner,  and  broaght  in  a  libel.  The  defen- 
dant gave  in  his  answers  to  the  libel,  and  also  filed 
a  responsive  allegation,  which  was  admitted  ; 
from  which  it  appeared  that  he  was  not  in  the 
occupation  of  all  the  premises  for  which  he  had 
been  assessed  to  the  rate.  The  churchwarden 
then  applied  to  amend  the  libel  by  limiting  his 
demand  to  the  sum  assessed  upon  that  portion  of 
the  property,  the  occupation  of  which  was 
admitted  : — Held,  that,  on  sufficient  cause  being 
shewn,  the  court  may  order  the  amendment  of 
the  pleadings  at  any  time  before  the  hearing  of 
the  cause  ;  and  that  there  was  a  reasonable 
ground  for  doing  so  under  the  circumstances. 
Barnes  v.  Grant,  11  Jur.,  N.  S.  395 ;  12  L.  T. 
361. 

Proxies — Signing.] — ^The  general  rule  of  the 
Ecclesiastical  Court  requires  every  proxy  to  be 
signed  by  the  party  himself,  or  by  some  one 
authorized  to  sign  for  him.     Fry  v.  Treasure, 

2  Moore,  P.  C.  C,  N.  S.  539.- 
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Arohei  Conrtl — New  rules  and  regulations  to 
lie  obserred  in  all  causes,  suits  and  proceedings 
instituted  in  the  Arches  CJourt  of  Canterbury, 
were  prescribed,  and  came  into  operation  on 
January  1,  1867.    See  36  L.  J.,  Orders,  p.  5. 

When  it  is  intended  to  oppose  the  admission 
of  a  pleading,  a  notice  must  be  filed  stating  the 
grounds  of  the  objection.  Daunt  v.  Crockery  37 
L.  J.,  Ecc.  1. 

Letter!  of  Bequeet.] — ^Letters  of  request  are  no 
part  of  the  record,  and  are  recited  in  the  decree 
citing  the  party  complained  of  to  appear  only 
for  the  purpose  of  shewing  how  the  superior 
court  has  acquired  original  jurisdiction.  Fru  v. 
Treasure,  2  Moore,  P.  C.  C,  N.  S.  639  ;  11  Jur., 
N.  S.  206  I  11  L.  T.  763  j  13  W.  B.  476. 

When  accepted,  they  enable  the  superior  court 
to  authorise  tne  persons  who  obtain  them  to  in- 
stitute a  suit,  but  they  do  no  more,  and  until  a 
suit  is  instituted  in  the  superior  court,  litigation 
has  not  begun.    Ih, 

There  is  no  discretion  vested  in  the  dean  of 
the  Arches,  to  accept  or  refuse  letters  of  request 
sent  by  the  bishop  in  proceedings  under  3  &  4 
Vict.  c.  86.  Slieppard  v.  Phillimore,  2  L.  R.,  P. 
C.  450  ;  38  L.  J.,  Kcc.  49  ;  20  L.  T.  762;  17 
W.  R.  897. 

The  acceptance  of  letters  of  request,  sent  by  a 
bishop  to  the  Arches  Court  of  Canterbury,  in  pro- 
ceedings taken  under  3  &  4  Vict.  c.  86,  is  not 
optional  with  the  dean  of  the  Arches,  the  bishop 
being  empowered  by  s.  13  to  send  such  cases  **■  to 
the  court  of  appeal  of  the  province,  to  be  there 
heard  and  determined  according  to  the  law  and 
practice  of  such  court ;"  and  it  is  not  requisite 
that  the  letters  of  request  should  contain  any 
reason  for  their  being  sent.    lb. 

But  the  dean  of  the  Arches  will  not  accept 
letters  of  request  in  a  suit  for  subtraction  of 
church-rates,  unless  it  appears  on  the  letters  of 
request,  or  by  affidavit  accompanying  the  letters 
of  request,  that  the  rate  can  be  enforced  not- 
withstanding the  provisions  of  31  &  32  Vict.  c. 
109.    Rippin  y,  JiastiHySSh.  J,,  Ecc.  22. 

The  coiu*t  must  be  moved  by  counsel  to  accept 
letters  of  request.    lb. 

In  proceedings  under  3  &  4  Vict,  c.  86,  the 
bishop  sent  the  case,  by  letters  of  request,  in  the 
first  instance,  and  without  issuing  a  commission 
of  inquiry,  to  the  court  of  appeal  of  the  province : 
— Held,  that  the  bishop  might  make  his  election 
as  to  the  mode  of  proceeding,  and  that  the  court 
of  appeal  could  not  refuse  the  letters  of  request. 
Jirookett  v.  Cretstcclly  10  Jur.  647. 

The  service  of  notice  of  the  intention  to  issue 
a  commission  by  the  bishop,  but  upon  which  no 
commission  issues,  will  not  preclude  the  bisho[) 
from  sending  the  case  to  the  court  of  appeal,  by 
letters  of  request  in  the  first  instance.  Jlead  v, 
/Sanders,  4  Moore,  P.  C.  C.  186. 

Within  what  time  Proceedings  against  Olerk 
mnet  be  commenced.]— By  3  &  4  Vict.  c.  86,  s.  20, 
every  suit  or  procoedmg  against  any  clerk  in  holy 
orders,  for  an  offence  against  the  ecclesiastical 
laws,  shall  be  commenced  within  two  years  after 
the  commission  of  the  offence,  in  respect  of  which 
the  suit  or  proceeding  shall  be  instituted,  and 
not  afterwards  : — Held,  that  the  suit  or  proceed- 
ing was  not  commenced  by  the  issuing  of  a  com- 
mission, nor  by  the  report  made  by  the  commis- 
sioners, nor  by  the  filing  of  articles  in  the  name 
of  tlic  bishop  of  the  diocese  in  which  the  alleged 


offence  was  committed,  and  service  of  the  same 
on  the  accused ;  but,  first,  that  the  suit  or  pro- 
ceeding only  commenced  when  the  accused  was 
served  with  a  citation  to  appear  at  a  certain  time 
and  place  before  a  competent  court,  to  answer 
definite  charges,  as  required  by  ss.  9  and  10; 
and,  secondly,  that  the  limitation  of  two  years, 
within  the  meaning  of  s.  20,  was  to  be  reckoned 
from  the  time  of  the  service  of  the  citation. 
Ditcher  v.  Denis»n,  11  Moore,  P.  C.  C.  324. 

Anthority  of  Arohbiahop.]— The  3  &  4  Vict, 
c.  86,  s.  24,  puts  the  archbishop  of  the  province 
in  the  place  of  the  bishop,  for  the  purpose  of 
doing  any  act,  or  exercising  authority  under  that 
act,  where  the  bishop  is  the  patron  of  the  pre- 
ferment held  by  the  clerk  proceeded  against. 
Jleg.  V.  Canterbury  (^Archbishop),  6  EL  Jc  Bl. 
646  ;  25  L.  J.,  Q.  B.  346  ;  2  Jur.,  N.  S.  835. 

In  such  cases  the  archbishop  must  proceed  in 
the  same  manner  as  the  bishop  would  have  pro- 
ceeded, and  therefore  he  is  bound  to  require  the 
accused  party  to  appear  before  him  at  a  place 
within  the  diocese  of  the  bishop  by  whom  the 
case  has  been  sent  by  letters  of  request.    Jb. 

The  archbishop  has  no  authority  to  summon 
him  to  any  place  within  his  province  not  within 
the  diocese  of  the  bishop.     lb. 

Where  an  archbishop,  at  his  visitation^  re- 
ceived a  charge  of  simony  against  a  clerk,  and 
pronounced  sentence  of  deprivation  against  him, 
and  interdicted  him  from  exercising  his  func- 
tions on  pain  of  the  greater  excommunication : 
— Held,  that  the  proc^sding  ought  to  have  been 
conducted  in  the  mode  directed  by  the  3^4 
Vict.  c.  86,  because  it  was  a  criminal  proceeding 
and  in  court,  within  the  words  of  s.  23,  and  was 
not  within  the  reservation  of  s.  25,  because  the 
l)Ower  of  depriving  personally  and  without  pro- 
cess in  court  did  not  belong  to  the  archbi^op 
before  the  statute  ;  and  the  court  prohibited  the 
archbishop  from  enforcing  the  sentence.  Jtejf. 
v.  Yorh  C  Archbishop'),  2  G.  &  D.  202  ;  2  Q.  B.  2 ; 
6  Jur.  412. 

Power  of  Bishop.] — Upon  a  charge  against  a 
clerk  of  preaching  erroneous  doctrine  repugnant 
to  the  Thirty-nine  Articles,  the  bishop  has  no 
power  under  13  Eliz.  c.  12,  s.  2,  of  proceeding 
personally  and  without  process  in  court  to  ad- 
judicate upon  such  charge ;  the  proceedings  in 
such  case  are  to  be  conducted  as  required  by 
3  &  4  Vict.  c.  86.  Denisim,  Ex  parte.  4  EL  &  BL 
292 ;  3  C.  L.  R.  247  ;  24  L.  J.,  Q.  B.  34  ;  1  Jur.. 
N.  S.  617. 

Where  such  a  charge  was  made  to  the  bishop, 
the  patron  of  the  living,  accompanied  by  an 
application  to  grant  letters  of  request  to  the  Court 
of  Arches  to  adjudicate  on  the  case,  and  he  de- 
clined to  issue  such  letters,  but  privately  admo- 
nished the  clerk:  —  Held,  that  he  had  not 
adjudicated  upon  the  charge  so  as  to  make  the 
issuing  of  a  commission  by  the  archbishop  to 
inquire  into  the  charge  an  excess  of  jurisdiction. 
lb. 

Statement  of  OfTenoe.  ] — In  a  commission  issued 
under  3  &  4  Vict  c.  86,  it  is  not  necessary  that 
the  offences  complained  of  should  be  stated  to 
have  been  committed  within  the  two  years 
limited  by  s.  20,  if  they  are  charged  and  admitted 
as  continuing  offences.  Simjison  v.  Flamank^  1 
L.  R.,  P.  C.  463  ;  36  L.  J.,  Ecc.  28. 

A  citation  or  a  decree  issued  by  the  court  under 
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letters  of  request,  being  in  the  form  pi-escribed 
by  the  rales  made  in  pursuance  of  s.  13,  it  is  no 
valid  objection  that  it  does  not  state  the  offences 
complained  of  to  have  been  committed  \vithin 
two  years,  the  time  prescribed.  It  is  suiRcient 
if  the  letters  of  request,  which  are  the  foundation 
of  the  suit,  allege  that  fact.    Ih. 

It  is  the  object  of  letters  of  request,  under 
3  A:  4  Vict,  c,  86,  s.  3,  to  present  to  the  court  of 
Arches  the  subject  of  future  proceedings,  but  it 
is  not  necessary  to  state  therein  matters  over 
which  the  judge  cannot  exercise  jurisdiction, 
notwithstanding  that  they  may  have  found  a 
place  in  the  report  of  the  commissioners  upon 
which  the  letters  of  recjuest  are  founded.  Bon- 
trcU  V.  L&ndtm  (^Bhhon\  14  Moore,  P.  C.  C.  396 ; 
7  Jur.,  N.  S.  1001  ;  4  L.  T.  813  ;  9  W.  11.  874. 

The  insertion  of  an  objectionable  item  of 
charge  will  not  vitiate  others  well  laid,  and 
forms  no  objection  to  the  judgment  when 
founded  on  the  charges  which  are  well  laid.    1  b. 

Evidence  of  circumstances  which  took  place 
Ixjyond  the  diocese  is  admissible  to  throw  light 
uj>on  the  true  character  of  acts  which  were  done 
within  the  di«jcese.    lb. 

Discretion  of  Biihop  in  issuing  Commission.] 
— ^The  3rd  section  of  the  Church  Discipline  Act 
(3  A:  4  Vict.  c.  86)  gives  the  bishop  complete 
discretion  to  issue  or  decline  to  issue  such  com- 
mission. Julius  V.  Ojrford  (^BMop)^  6  App. 
Cas.  214  ;  49  L.  J.,  Q.  B.  577  ;  42  L.  T.  546  ;  28 
W.  B.  726  ;  44  J.  P.  600, 

G..  a  clerk  in  holy  orders  residing  in  the  dio- 
cese of  0.,  applied  to  the  bishop  of  C.  to  issue  a 
commission,  under  3  &  4  Vict.  c.  86,  s.  3,  against 
K.,  rector  of  a  parish  in  the  diocese  of  C.,  to  in- 
<iuire  into  certain  charges  made  by  G.,  against 
him  of  offences  against  the  laws  ecclesiastical. 
G.  had  no  connexion  with  the  parish  or  diocese 
of  C,  nor  had  he  any  private  or  personal  interest 
in  the  charges.  The  bishop  declined,  after 
inquiiy,  to  issue  a  commission.  Upon  shewing 
cause  against  a  rule  for  a  mandamus  to  the 
bishop,  commanding  him  to  issue  a  commission  : 
— Held,  that  the  bishop  had  a  discretion  as  to 
issuing  a  commission  or  not.  Reg,  v.  Chichester 
^Bishop),  2  El.  &  El.  209  ;  29  L.  J..  Q.  B.  23  ; 
K  Jur.,  N.  S.  120. 


Discretion  of  Conrt.] — Held,  also,  that  as 


it  was  in  the  discretion  of  the  court  to  grant  a 
mandamus  or  not,  the  mandamus  ought  not  to 
is^Hiie  upon  the  application  of  one  who  was  a 
stranger  to  the  parish  and  diocese,  and  had  no 
perianal  interest  in  the  investigation  of  the 
charges.    Ih, 

Articles  and  Pleading.] — In  a  proceeding 
against  a  clergyman  for  maintaining  doctrine 
alleged  to  be  heretical,  the  commission  was  to 
inquire  as  to  certain  works  of  the  accused  of 
which  the  titles  and  certain  passages  wei-e  given. 
No  charge  was  preferred  before  the  commis- 
sioners, or  alleged  in  the  letters  of  request  or 
citation,  in  respect  of  the  29th  article  of  reli- 
gion : — ^Held,  that  the  commission  is  a  mere  pre- 
liminary step  for  the  purpose  of  advising  the 
bishop  whether  there  is  a  primS.  facie  case  ;  that 
the  letters  of  request  are  for  the  purpose  of 
founding  jurisdiction  in  the  higher  court ;  that 
the  citation  need  only  state  generically  the 
offence  charged  so  that  the  accused  may  know 
the  nature  of  the  offence  he  is  called  u{>on  to 


answer ;  and  that  the  citation  was  sufficient  to 
enable  the  promoter  to  introduce  into  the  articles 
the  additional  passages  and  charge  of  impugn- 
ing the  29th  article  of  religion.  Shejfpard  v, 
Bennett,  4  L.  R.,  P.  C.  350  ;  39  L.  J.,  Ecc.  69  > 
23  L.  T.  145  ;  18  W.  R.  650.  Affirming  39  L.  J., 
Ecc.  1. 

In  support  of  a  charge  of  heresy,  articles  filed 
in  the  Arches  Court  set  out  passages  from,  the 
works  of  the  accused  in  which  he  expressed 
approval  of  the  works  of  certain  other  writers 
alleged  to  contain  heretical  doctrine : — Held, 
that  the  articles  must  set  forth  passages  from 
the  works  of  the  accused  in  which  he  has  main- 
tained heretical  doctrine  ;  that  it  is  not  sufficient 
to  set  out  passages  of  works  of  which  the  accused 
has  expressed  a  general  approval,  and  which 
contain  passages  he  has  not  by  his  o^ti  publi- 
cation accepted  in  their  totality.    Ih, 

Articles  exhibited  against  a  clergyman  for 
publishing  and  maintaining  doctrine  contrary  to 
that  of  the  Church  of  England,  after  charging 
that  the  doctrine  complained  of  was  contrary  to 
certain  articles  of  religion,  and  certain  parts  of 
the  prayer  book  and  of  the  homilies,  set  out  the 
particular  articles  and  portions  of  the  prayer 
book,  and  proceeded  as  follows  : — *•  the  doc- 
trines, positions,  or  teachings,  declared  and 
taught  in  which  the  said  articles  of  religion, 
parts  of  the  Book  of  Common  Prayer,  and  for- 
mularies of  the  church,  are  also  more  largely 
expressed  in  the  godly  and  wholesome  doctrine 
necessary  for  these  times,  contained  in  the  fol- 
lowing passages  from  the  1st  and  2nd  book  of 
the  homilies,  namely,  &c. "  : — Held,  that  the 
articles  might  be  admitted  to  proof  in  this  form. 
Nohle  V.  Voysey^  39  L.  J.,  Ecc  21 ;  23  L.  T. 
169. 

Certain  articles  exhibited  in  a  suit  instituted 
by  letters  of  request  against  the  vicar  of  a 
parishj  alleged  that  the  vicar,  when  officiating 
in  the  parish  church  and  during  divine  service, 
on  divers  specified  days,  and  on  divers  other  days- 
and  times  within  two  years  next  before  the  com- 
mencement of  the  suit,  the  precise  dates  whereof 
the  promoter  was  unable  to  specify,  had  per- 
formed or  sanctioned  certain  ceremonies  alleged 
to  be  unlawful.  One  of  the  articles  alleged 
the  wearing,  when  officiating  in  the  communion 
service,  of  divers  dresses  and  things  of  divers 
forms  and  colours,  and  other  than  the  habit» 
appointed  by  law,  without  giving  any  specific 
description  of  the  dresses  and  things  complained 
of.  On  motion  to  reject  these  articles  : — Held, 
that  they  were  admissible.  Coiwihe  v.  Edwards , 
4L.  R.,  Ecc.  390. 

Articles  in  a  responsive  plea,  stating  that  the- 
suit  was  being  promoted  contrary  to  the  wish 
and  desire  of  the  parishioners,  and  that  the 
promoter  had  a  pew  in  an  independent  chapel,, 
ordered  to  be  struck  out  as  irrelevant.    Ih. 

In  a  suit  against  a  clergyman  for  making 
additions  to  and  variations  from  the  rites  and 
ceremonies  prescribed  by  the  Book  of  Common 
Prayer  in  the  performance  of  divine  offices,  it  is- 
necessary  to  state  in  the  articles  with  clearness 
the  acts  done  by  him,  and  the  law  he  has  con- 
travened by  such  acts  ;  but  it  is  not  necessary  to 
set  out  in  detail  the  evidence  that  will  be  adduced 
in  proof  of  them,  or  the  intent  with  which  they 
were  done  by  him.  Martin  v.  Machmoohie,  36 
L.  J.,  Ecc.  Cas.  25. 

When  certain  articles  exhibited  against  a 
clergyman    charged   him    with   doing   certain 
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specified  acts  in  his  church  "  in  a  ceremonious 
manner/'  or  *^as  connected  with  and  forming 
part  of  the  ceremonies  of  public  worship "  : — 
Held,  that  these  words  amounted  to  allegations 
of  fact  capable  of  proof,  and  not  to  conclusions 
of  law  to  be  drawn  from  facts.  The  averment 
that  an  incumbent  has  **  sanctioned  or  per- 
mitted" in  his  church  anj  alleged  departure 
from  the  course  of  public  worship  as  authorized 
by  law,  is  sufficient,  without  alleging  that  such 
departure  was  authorized  by  the  incumbent.  An 
averment,  following  the  exact  words  of  the  third 
rubric  at  the  end  of  the  communion  service,  that 
there  had  been  communion  ,*  that  the  elements 
were  consecrated  and  received  by  the  minister, 
either  where  no  person  communicated  with  him, 
or  where  only  one  person  communicated  with  him, 
or  where  only  two  persons  communicated  with 
him,  is  a  sufficient  allegation  of  an  ecclesias- 
tical offence  having  been  committed.  Parnell  v. 
RofMhton,  6  L.  R.,  P.  C.  46  ;  31*  L.  T.  594  ;  23 
W.  R.  428. 

fligwtwg  ArtiolM.] — The  articles  under  3  &  4 
Vict.  c.  86,  s.  7,  may  be  approved  of  and  signed 
by  any  barrister  practising  in  the  Arches  Court 
of  Canterbury.  Mimncey  v.  Rttbifison,  37  L.  J., 
Ecc8. 

Pension  of  Retired  Clergyman — Set-off — 
Connter-elaim.  ] — In  an  action  brought  by  a 
retired  clergyman  against  his  successor  in  the 
incumbency  for  arrears  of  the  pension  allowed 
under  the  Incumbents'  Resignation  Act,  1871, 
the  defendant  claimed  to  set  off  against  such 
arrears,  and  also  to  recover,  by  way  of  counter- 
claim, a  judgment  debt  due  to  him  from  the 
retired  clergyman: — Held  (reversing  the  judg- 
ment of  LotcI  Coleridge,  C.  J.)?  that  the  pension 
was  inalienable,  and  therefore  the  defendant's 
claim  could  not  be  set  off,  and  the  plaintiff  was 
entitled  to  a  separate  and  independent  judg- 
ment for  the  arrears  due.  Oathereole  v.  Smith 
(No.  2),  7  Q.  B.  D.  626 ;  50  L.  J.,  Q.  B.  681  ; 
46  L.  T.  106  ;  29  W.  R.  577  ;  45  J.  P.  812— C.  A. 

Held  (by  Baggallay,  L.  J.,  and  Lush,  L.  J.), 
that  the  defendant's  claim  was  in  fact  a  set-off, 
and  must  be  dismissed.    Ih, 

Held  (bv  Bramwell,  L.  J.,  dissenting),  that  the 
defendant  s  claim  was  a  counter-claim,  on  which 
he  was  entitled  to  judgment.    Ih, 

By  the  10th  section  of  the  Incumbents'  Resig- 
nation Act,  1871,  the  pension  allowed  to  a  re- 
tiring clerk  is  made  a  charge  upon  the  revenues 
of  the  benefice,  "  and  shall  be  recoverable  as  a 
debt  at  law  or  in  equity  from  the  incumbent  of 
the  said  benefice  by  the  retired  clerk,  his  execu- 
tors, administrators  and  assigns  ....  but  shall 
not  be  transferable  at  law  or  in  equity. "  In  an 
action  by  a  retired  clerk  agaiuRt  the  incumbent 
of  the  benefice  for  payment  of  the  arrears  of  the 
pension  that  had  been  allowed  him  under  the 
act : — Held,  that  the  incumbent  could  not  set  off 
Against  such  arrears  a  judgment  debt  previously 
due  to  him  from  the  retired  clerk.  Gathercole 
V.  Smith  (No.  1),  17  Ch.  D.  1  ;  50  L.  J.,  Ch.  671  ; 
44  L.  T.  439  ;  29  W.  R.  434— C.  A. 

Dismissal  by  reason  of  Delay.] — It  is  the  duty 
of  the  promoter  to  prosecute  the  suit  with  rea- 
sonable expedition.  If  he  neglects  to  do  so,  the 
court  mSkj  dismiss  the  suit.  Sheppard  v.  Bennett, 
3  L.  R.,  Ecc.  167  ;  22  L.  T.  399.  | 


Evidence.] — In  a  suit  against  a  clergyman, 
under  3  &  4  Vict.  c.  86,  for  immorality,  an  appli- 
cation was  made  on  his  behalf,  and  joined  in  by 
the  promoter,  that  he  might  be  examined  as  a 
witness  : — Held,  that,  as  by  14  &  15  Vict  c.  99.  s. 
2,  if  a  party  to  a  suit  is  a  competent  witness,  he 
is  also  compellable  to  give  evidence  in  that  suit ; 
and  by  13  Car.  2,  c.  12,  s.  4,  the  ecclesiastical 
courts  are  forbidden  to  compel  any  person  to 
confess,  or  accuse,  or  purge  himself  of  any 
criminal  matter  or  thing;  therefore,  notwith- 
standing the  consent  of  the  promoter,  the  de- 
fendant could  not  be  examined.  Bnrder  v. 
O'Xeill,  9  Jur.,  N.  S.  1109  ;  9  L.  T.  232. 

The  rule  of  practice  in  the  ecclesiastical 
courts,  which  requires  that  a  material  tauct 
should  be  proved  by  two  witnesses,  is  not  applic- 
able to  proceedings  under  3  &  4  Vict.  c.  86,  in 
which  the  witnesses  give  oral  evidence  in  open 
court.    Ih, 

In  a  proceeding  under  3  &  4  Vict.  c.  86, 
against  a  clergyman,  if  a  negative  issue  is  filed 
on  his  behalf  without  any  defensive  plea,  evi- 
dence may  nevertheless  be  given  of  all  material 
facts  necessary  to  the  defence,  but  not  of  special 
circumstances  which  do  not  immediately  arise 
out  of  the  charges  made  against  the  defendant. 
Moss  V.  IJdwards^  37  L.  J.,  Ecc.  89. 

An  application  by  either  party  to  take  evi- 
dence viv4  voce  will  be  granted  unless  the  party 
opposing  the  application  shews  sufficient  reason 
why  it  should  not.  Edwards  v.  Ifatton,  13  L.  T. 
253. 

The  evidence  of  a  single  witness  of  good 
character,  whose  memory  is  shewn  to  be  in- 
accurate, and  whose  acts  subsequent  to  the  mis- 
conduct alleged,  are  not  consistent  with  a  resent- 
ment of  it,  will  not  be  sufficient  to  convict  a 
clergyman  of  an  attempt,  by  words  only,  to 
solicit  the  chastity  of  such  witness.  Bemey  v. 
Norwich  {Bishop^,  36  L.  J.,  Ecc.  10— P.  C. 

In  a  criminal  suit  against  a  clergyman,  under 
3  &  4  Vict.  c.  86,  he  is  competent  and  may  be 
compelled  to  give  evidence.  Norwich  (^Bishop) 
V.  PearsCf  37  L.  J.,  Ecc.  90. 

Costa.] — ^Although  the  judgment  in  the  court 
below  may  be  on  sdl  points  reversed,  a  bishop,  as 
respondent,  will  not  be  condemned  in  the  costs 
of  the  proceedings  either  in  the  Court  of  Arches 
or  in  the  Court  of  Appeal,  if  in  instituting  them 
he  has  acted  simply  in  accordance  with  his  duty 
to  the  public.  Bemey  v.  Norwich  (^Bishop)^  86 
L.  J.,  Ecc.  Cas.  10— P.  C. 


9.  Appeal. 

To  Privy  Conneil.]— Role  14  of  the  ralea  for 
appeals  in  ecclesiastical  and  maritime  causes 
applies  to  an  appeal  from  the  Arches  Court,  as 
to  the  form  of  articles  of  charge  against  a  clerk 
for  heresy,  although  he  contumaciously  refuseti 
to  appear  to  the  citation  of  that  court.  Sheppard 
V.  Bennett,  21  L.  T.  660— P.  C. 

In  such  a  case,  therefore,  as  well  as  in  the 
ordinary  case  where  an  appearance  has  not  been 
entered,  the  appeal  shall  not  stand  for  hearing 
before  the  judicial  committee  until  a  period  of 
four  months  has  expired  from  the  bringing  in  of 
the  petition  of  appeaL    Ih. 

A  party  is  not  bound  to  appeal  from  an  inter- 
locutory decree,  though  he  might  by  so  doin<; 
have  raised  the  whole  question  at  issue  on  the 


797 


ECCLESIASTICAL  LA^V— Tithes  atid  their  Commutation.        798 


appeal  from  the  definite  sentence.  Jones  v. 
Ifovgk,  3  Moore,  P.  C.  C,  N.  S.  1. 

No  appeal  was  interposed  horn  an  interlocutory 
judgment  of  the  Arches  Court,  admitting  articles 
of  charge  against  a  clergyman  proceeded  against 
under  3  &  4  Yict  c.  86 : — Held,  that  the  appellant 
was  not  concladed  by  the  admission  of  the 
articles,  and  that  it  was  competent  to  him  upon 
appeal  from  the  final  sentence  to  open  the  find- 
ing of  the  interlocutory  judgment  upon  the 
articles.  WilliatM  v.  SalUhury  (^Bishop),  2 
Moore,  P.  C.  C,  N.  a  376. 

Secus,  with  respect  to  the  respondent  who  had 
adhered  to  the  appeaL    Ih. 

The  court  will  not  allow  an  appeal  from  its 
decision  as  to  the  admission  of  articles,  unless 
some  important  principle  of  law  is  involved  in 
such  decision.  Martin  v.  Mackonochie^  36  L.  J., 
£€0.25. 

A.,  being  a  stipendiary  curate  within  a  diocese, 
the  bishop,  after  due  notice  and  inquiry,  revoked 
his  licence.  He  appealed  to  the  archbishop  of  the 
province  under  1  &  2  Yict.  c.  106,  s.  98,  and  the 
archbishop  confirmed  the  revocation : — Held,that 
neither  the  2  &  3  Will.  4,  c.  92,  and  3  &  4  Will.  4, 
«.  41,  nor  the  1  &  2  Vict  c.  106,  authorize  the 
Privy  Council  to  receive  appeals,  except  in  the 
cases  mentioned  in  1  &  2  Victv  c.  106,  s.  6,  from 
the  decisions  given  by  the  archbishops  under 
1  &  2  Vict.  c.  106.  Poole  v.  London  (jBisIiop)^ 
14  Moore,  P.  C.  C.  262  ;  7  Jur.,  N.  S.  347 ;  4 
li.  T.  224  ;  9  W.  R.  485. 

Under  25  Hen.  8,  c.  19,  an  appeal  lay  from  the 
Archbishop^s  Court  to  the  delegates  in  all  spiritual 
causes,  whether  touching  the  king  or  not,  and 
therefore  by  2  &  3  Will.  4,  c.  92,  and  3  &  4  Will. 
4,  c.  41,  8.  3,  there  is  an  appeal  in  such  cases  to 
the  Judicial  Committee  of  the  Privy  Council, 
whose  decision  is  final.  Oorkam  v.  Exeter 
iBiJfhop),  15  Q.  B.  52  ;  10  C.  B.  102 ;  5  Ex.  630  ; 
19  L.  J.,  Ex.  376  ;  19  L.  J.,  C.  P.  200  ;  19  L.  J., 
Q.  B.  279 ;  14  Jur.  480 ;  14  Jur.  876 ;  14  Jur. 
I»22. 

Semble,  that  the  24  Hen.  8,  c.  12,  s.  9,  which, 
in  matters  touching  the  king,  gives  an  appeal 
from  certain  ecclesiastical  courts  to  the  Upper 
House  of  Convocation,  is  repealed  by  25  Hen.  8, 
c.  19.    lb. 

•  « 

Sehearing.] — An  appeal  from  the  Arches 

Court  was  heard  ex  parte  and  judgment  was  de- 
livered. Before  any  report  was  presented  to  her 
3Cajesty  an  application  was  made  to  rehear  the 
appeal  on  the  ground  that  the  respondent  was 
unable  to  instruct  counsel  at  the  hearing,  or  to 
appear  in  person  through  ill-health,  and  on  the 
ground  that  the  judgment  was  binding  upon  all 
the  clergy.  They  refused  to  rehear  the  appeal. 
HehbeH  v.  Purchas,  7  Moore,  P.  C.  C,  N.  S.  551 ; 
40  L.  J.,  Ecc.  55. 

To  Court  of  Arohes — ^From  Arohbiskop.]— An 
appeal  lies  to  the  Court  of  Arches,  under  3  &  4 
Vict.  c.  86,  s.  15,  from  a  judgment  of  a  diocesan 
court,  presided  over  by  the  .^chbishop  of  Canter- 
bury, in  consequence  of  the  bishop  of  the  diocese 
being  the  patron  of  the  preferment  held  by  ihe 
party  proceeded  against.  DenUon,  Ex  parte,  7 
El.  &  BL  316 ;  26  L.  J.,  Q.  B.  178:  3  Jur.,  N.  S. 
439. 


From  Coaunissionert.] — But  no  appeal  is 


given  by  3  &  4  Yict.  c.  86,  either  to  the  Arches  Court, 
or  thence  to  the  Privy  Council,  from  the  decision 


of  the  commissioners,  on  the  regularity  or  the 
irr^ularity  of  the  proceedings  before  them. 
Simmon  v.  Flamank,  1  L.  R.,  P.  C.  463  ;  36 
L.  J.,  Ecc.  28 ;  16  L.  T.  624  :  16  W.  R.  8. 


XXVII.    TITHES  AND  THEIR  COM- 
MUTATION. 

1.  Tithes. 

Xodnf.] — The  commissioner  appointed  under 
an  inclosure  act  stated  that  lands  in  the  parish 
were  subject  ito  a  modus,  which  ''  extended  only 
to  the  lands  when  occupied  by  the  owners 
thereof,"  or  by  residents,  but  that  such  lands 
became  liable  to  the  payment  of  tithes,  the 
amount  of  which  he  specified  in  a  schedule,  when 
otherwise  occupied,  or  "  if  converted  into  tillage." 
A  resident  owner  built  in  one  of  his  fields,  then 
subject  to  the  modus,  a  house,  attached  to  it  a 
garden,  and  planted  fruit  trees  on  the  rest  of  the 
field  :  —Held,  that  by  the  planting  of  the  fruit 
trees  there  had  not  been  a  conversion  into  tillage 
so  as  to  destroy  the  modus  and  render  the  land 
subject  to  the  increased  tithe.    Dudman  v.  Mgar, 

6  L.  R.,  H.  L.  212 ;  42  L.  J.,  C.  P.  297  ;  29  L.  T. 
562  ;  22  W.  R.  170. 

The  conversion  into  tillage  of  any  part  of  the 
land,  if  such  conversion  had  actually  taken  place, 
would  not  under  this  award  make  the  whole  field, 
but  only  that  part  of  it  which  was  so  converted, 
liable  to  the  increased  tithe.      Ih,    Affirming, 

7  L.  R.,  C.  P.  72  ;  41  L.  J.,  C.  P.  64  ;  20  W.  R. 
388— Ex.  Ch.  And  6  L.  R.,  C.  P.  470  ;  40  L.  J., 
C.  P.  229  ;  24  L.  T.  734  ;  19  W.  R.  953. 

Authority  of  Ecoleiiastical  Synods.] — The 
canonical  constitutions  of  ecclesiastical  synods 
have  no  binding  force  or  authority  in  this  king- 
dom, in  questions  of  tithes  between  the  clergy 
and  laity  in  courts  of  law,  without  acquiescence 
evidenced  by  usage.  Evans  v.  George ,  12  Price, 
76 ;  S.  C,  nom.  Eoans  v.  Rotve,  M'Clcl.  &  Y.  577. 

Compulsory  Porohaso  by  Bailway  Company.] 
— Where  a  railway  company  is  given  compulsory 
powers,  under  a  special  act,  to  take  property 
subject  to  tithes,  on  condition  that  the  owner  of 
the  tithes  was  indemnified,  either  by  their  being 
still  paid  to  him,  according  to  the  last  annual 
assessment,  or  by  purchasing  them  under  the 
Lands  Clauses  Act,  1845,  upon  payment  of  com» 
pensation  ;  and  the  company  elected  to  purchase 
the  tithes : — Hold,  that  the  last  annual  assess- 
ment was  not  to  be  taken  as  the  basis  for 
estimating  the  compensation  to  be  so  paid. 
Esdaile  v.  Metropolitan  and  District  Railtoays, 
46  J.  P.  103. 

Liability  in  the  City  of  London — ^Exemption 
ftrom.]— By  the  London  City  Tithes  Act,  1864 
(27  k  28  Vict.  c.  268),  s.  7,  an  occupier  of  pro- 
perty which,  although  subject  to  poor  rates,  is 
exempt  from  tithes,  shall  continue  to  be  exempt 
in  the  same  manner  as  if  the  act  had  not  been 
passed.  In  1856,  the  rector  of  one  of  the  parishes 
subject  to  the  act  leased  the  basement,  yard, 
ground  floor,  and  first  floor  of  his  rectory  house 
for  twenty-one  years,  reserving  to  himself  the 
upper  part  of  the  house  for  his  own  residence  : — 
Held,  that  the  occupiers  of  the  leased  part  of  the 
rectory  were  not  exempt  from  liability.  jReg,  v. 
Fenner,  31  L.  T.  509. 
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Decree   eonceming   Enrolment] — The 

37  Hen.  8,  c.  12,  recited,  that  differences  existed 
between  the  inhabitants  and  the  clei^y  of  Lon- 
don  respecting  the  payment  of  tithes,  and  that 
the  said  inhabitants  and  clei^gy  "  had  compro- 
mised and  put  themselves  to  stand  to  such  order 
and  decree,  touching  the  premises,  as  should  be 
made  by  the  archbishop  of  Canterbury  and 
several  other  persons  therein  named,  for  a  final 
end  and  conclusion  of  the  said  differences  for 
ever."  Therefore  it  was  enacted,  that  such  de- 
cree as  should  be  made  by  the  arphbishop  and 
others,  before  the  first  day  of  March  then  next 
ensuing,  of  or  concerning  the  payment  of  tithes, 
oblations,  or  other  duties  within  the  cit^  or 
liberties  of  the  same,  and  inroUed  in  the  high 
court  of  Chancery  of  record,  should  stand  and 
remain,  and  be  as  an  act  of  parliament,  and 
should  bind  as  well  all  the  citizens  as  the  clergy 
for  ever.  The  decree  was  made,  but  no  inrol- 
meut  of  it  in  Chancery  could  be  produced, 
though  the  decree  appeared,  by  a  statement  in 
the  registry  book  of  the  see  of  London,  to  have 
been  given  to  Archbishop  Bonner,  the  Bishop  of 
London,  to  be  kept  in  the  registry  of  St.  Paul's 
Cathedral.  As  the  courts  have  repeatedly  treated 
the  decree  as  a  binding  instniment,  and  the 
citizens  have  recognized  it  by  the  usage  of  pay- 
ing tithes  according  to  its  order,  the  inrolment 
must  be  presumed.  M*  Dim  gall  v.  Purrier,  2 
Dow  &  Clark,  135.  See  Macditvgal  v.  Youiig^  2 
C.  &  P.  278  ;  R.  &  M.  392. 


How  Compnted.]— Tithes  in  the  City  of 


London  under  37  Hen.  8,  c.  12,  at  the  rate  of 
2s,  9d,  in  the  pound,  are  to  be  computed,  not 
merely  on  the  rent  reserved  by  the  lease,  but  on 
the  full  annual  improved  value  of  the  premises 
to  let.  Vivian  v.  Cochrane,  4  De  G.,  Mac.  &  G. 
818  ;  25  L.  J.,  Ch.  553  ;  1  Jur.,  N.  S.  809. 

The  deanery-house,  or  residence  of  the  dean  of 
St.  Paul's,  is  liable  to  tithes  at  2*.  9d,  in  the 
pound,  on  the  full  value.  St.  PauVs  {Ward en ^ 
4'c,')  V.  St.  PauVsCDean),  1  Wils.  Ex.  1. 

The  owner  of  the  tithe  rent-charge  in  a  parish 
where  money  has  been  borrowed  under  the  provi- 
sions of  the  5  Geo.  4,  c.  36,  is  liable  to  be  assessed 
to  the  rate  made  for  repayment  of  the  money. 
Smallhones  v.  Edney,  3  L.  R.,  P.  C.  444 ;  40  L.  J., 
Ecc.  8  ;  24  L.  T.  241 ;  7  Moore,  P.  C.  C,  N.  S.  286. 


Hone es  palled  down  by  Bailway  Com- 


pany— ^Indemnity  by  Company.] — By  37  Hen.  8, 
c.  12,  the  inhabitants  of  the  parishes  in  London, 
therein  mentioned,  are  to  pay  tithes  at  the  rate 
of  29.  9d,  in  the  pound  on  their  rent.  By  a  rail- 
way act,  it  was  enacted,  that  where  houses  in 
these  parishes  shall  be  taken  for  the  railway 
after  the  occupiers  shall  have  quitted  their 
houses,  and  until  new  houses  shall  be  erected, 
and  occupied,  of  such  annual  rent  or  value  that 
the  tithes  of  such  new  houses  shall  be  equal  to 
the  tithes  payable  for  the  houses  quitted,  the 
tithes,  or  payments  in  lieu  of  tithes,  payable  in 
respect  of  the  houses  quitted  (according  to  the 
last  assessments  to  the  25th  March,  1839),  or 
annual  sums  of  money  equal  to  the  loss  in  tithes 
which  the  rectors  may  sustain  by  taking  down 
such  houses,  shall  be  payable  to  the  rectors. 
The  company  removed  houses,  and  built  others 
which  were  at  once  occupied  : — Held,  that  the 
object  of  the  act  was  only  indemnity  to  the 
clergy  ;  that  therefore  the  clergy  were  entitled  to 
receive  only  what  they  would  have  received  if 


the  company  had  never  interfered  with  the 
premises  ;  that  the  company  was  liable  to  pay  in 
respect  of  houses  removed  (where  no  others  had 
been  built  in  their  places)  such  sums  as  were 
actually  paid  to  the  rector,  whether  by  agree- 
ment  or  otherwise,  up  to  the  25th  March,  1839  ; 
that  the  amount  before  agreed  upon  between  the 
rector  and  the  occupant,  and  paid  by  the  occu* 
pant,  constituted  the  "  assessment,"  and  that  the 
amount  of  compensation  must  be  measured 
thereby ;  and  further,  that  where  new  houses 
had  been  built  aud  occupied,  the  company  was 
entitled  to  be  credited  (in  reduction  of  its  gene- 
ral liability  to  make  compensation)  with  the 
sums  which  had  become  payable  in  respect  of 
such  new  houses,  and  not  merely  with  those 
which  had  been  actually  received  therefrom. 
London  and  JBlackwall  Railway  Company  v.. 
Letts,  3  H.  L.  Cas.  470 ;  15  Jur.  995. 

Covenants  to  Pay.] — A  lease  contained  a  cove- 
nant that  the  lessee  would  pay  the  rent  reserved 
without  any  deductions  in  respect  of  any  taxes, 
rates,  assessments,  or  charges  whatsoever,  the 
landlord's  property- tax  only  excepted  : — Held^ 
that  he  was  not  entitled  to  deduct  the  amount 
of  a  tithe  rent-charge  paid  by  him  from  the  rent 
payable  to  the  lessor,  for  that  w^ord  "  charges"  i» 
wide  enough  to  include  it,  and  is  not  con&ed  to 
matters  ejusdem  generis  with  taxes,  rates,  and 
assessments.  Loekwood  v.  Wilson,  43  L.  J.,  C,  P. 
179  ;  30  L.  T.  761  ;  22  W.  R.  919. 

A.  let  land  to  B.  at  a  specified  rent,  payable 
without  any  deduction,  except  level  tax,  property 
tax,  and  kind  tax ;  B.  covenanted  to  pay  alt 
taxes  and  assessments,  except  such  specified 
taxes  ;  A.,  besides  being  owner  of  the  land,  was 
owner  of  the  tithe  rent-charge  thereon  : — Held,, 
that  B.  was  not  liable  on  sudi  covenant  for  not 
paying  the  tithe  rent-charge  in  addition  to  the 
specified  rent.  Jeffrey  v.  Neale,  6  L.  R.,  C.  P.  240  ; 
40  L.  J.,  C.  P.  191  ;  24  L.  T.  362  ;  19  W.  R.  700, 

Distresf  for  Arrean.] — ^An  injunction  will 
not  be  granted  under  the  Companies  Act,  1862, 
ss.  87  and  163,  to  restrain  proceedings  under  a 
distress  for  arrears  of  a  tithe  rent-chaige. 
Trimsaran  Coal,  Iron,  and  Steel .Comjmny,  In  re, 
24  W.  R.  900. 

Beqnest.] — ^A  testator  gave  to  his  trustees  a 
tithe  rent-charge  held  under  an  ecclesiastical 
lease  for  twenty-one  years,  which  was  in  prac- 
tice renewed  every  seven  years  on  payment  of  a 
fine,  upon  trust  to  renew  out  of  the  proceeds,  and 
to  apply  the  surplus  in  a  certain  way  during  the 
life  of  his  wife,  and  directed  that  after  her  death 
it  should  form  part  of  his  residuary  estate.  He 
gave  his  trustees  power  at  any  time  to  sell  the 
leasehold  interest.  The  lease  having  ceased  to 
be  renewable  : — Held,  that  the  persons  interested 
during  the  life  of  the  widow  were  entitled  to  re- 
ceive the  rent-charge  free  from  any  deductions 
for  raising  a  renewal  fund  ;  and  that  a  renewal 
fund  which  had  been  raised  out  of  the  income, 
but  could  not  be  applied  for  renewal,  must  be 
paid  to  the  persons  entitled  to  the  income. 
Maddy  v.  Hale,  24  W.  R.  452. 

Held,  on  appeal,  that  the  leasehold  interest 
ought  to  be  sold  and  the  proceeds  invested,  and 
only  the  income  of  this  fund,  and  of  the  renewal 
fund,  applied  as  income.  Maddy  v.  Hale.  3 
Ch.  D.  327  ;  45  L.  J.,  Ch.  791  ;  35  L.  T.  134  ;  24 
W.  R.  1005— C.  A. 
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XTnion  of  Benefieei — ^Remedy  for  Seeoverj — 
Statute  of  limitationi.] — In  1593  the  parish 
church  of  K.  (a  rectory)  having  become  ruinous, 
the  parishioners  of  the  adjoining  parish  of  W.  (a 
perpetual  curacy),  entered  into  an  agreement 
anoer  which  the  parishioners  of  K.  were  ad- 
mitted to  the  use  of  their  church  and  to  the 
benefit  of  all  usual  ecclesiastical  offices,  which 
were  thenceforward  performed  by  the  incum- 
bents for  the  time  being  of  W.  for  the  parish- 
ioners of  both  parishes.  From  1605  onwards 
there  was  no  separate  presentation  to  the  benefice 
of  K.,  but  no  formal  union  of  the  livings  of  W. 
and  K.  was  made,  although  the  holders  for  the 
time  being  of  the  living  of  W.  were  cited,  and 
made  official  returns  and  paid  charges,  as  rectors 
of  K.  In  1844  the  Tithe  Commissioners  awarded 
a  tithe  rent^harge  in  respect  of  lands  at  K. 
which  then  were,  and  had  since  remained,  the 
property  of  the  defendants  and  their  predecessors 
in  title.  The  holder  of  the  benefice  of  W.  claimed 
the  tithe  rent-charge  upon  the  ground  that  there 
had  been  a  union  of  his  benefice  with  that  of  K., 
and  that  the  profits  of  the  latter  benefice  be- 
longed to  the  holder  of  the  united  benefices : — 
Held,  that  there  had  been  no  legal  or  effectual 
union  upon  which  the  claim  could  be  founded, 
and  also  that  no  receipt  of  the  tithe  rent-charge 
by  the  defendants  or  their  predecessors  in  title 
could  be  shewn,  and  the  defendants  were  there- 
fore not  liable  to  account.  Jitt.-  Gen,  v.  Durham 
iEarl).  46  L.  T.  16. 

Semble,  the  statute  limiting  the  time  for  reco- 
very of  tithes  (2  &  3  Will.  4,  a  100)  would  not 
have  operated  to  bar  the  claim.    lb. 

Semble,  also,  the  remedy  for  arrears  would 
have  been  against  the  occupier,  not  the  owner, 
of  the  lands  charged.    Ih. 

Semble,  also,  antagonistic  cases  cannot  be 
combined  by  co-plaintiffs  in  an  action,  and  that 
the  attorney-general  was  not  a  proper  party  to 
the  present  proceedings,  his  claim  being  founded 
upon  a  case  which  could  only  succeed  if  the  case 
of  the  informant  and  co-plaintiff  ^ould  fail.   Ih, 

Beoorery  of  Small  Tithdf— By  Aotion.]— The 
5  &  6  Will.  4.  c  74,  which  enacted  that  no  suit 
or  other  proceeding  shall  be  had  or  instituted  in 
any  court  for  or  in  respect  ot  any  tithes  withheld, 
of  or  under  the  yearly  value  of  lOZ.,  took  away 
the  action  for  treble  value  given  by  2  &  3  Edw.  6, 
c.  13,  for  not  setting  out  tithes.  Peyton  v.  Wat- 
$»n,  2  G.  &  D.  750  ;  3  Q.  B.  658  ;  6  Jur.  856. 


Proooodings  bofore  Joitices.  J — Since  5  &  6 


Will.  4,  c.  74,  if  any  tithe,  oblation  or  composition, 
not  excepted  in  7  &;  8  Will.  3,  c.  6  (made  per- 
petual by  3  &  4  Ann.  c.  18,  s.  1),  or  exceeding 
10/.  yearly  value  due  from  any  one  person,  is  in 
arrear,  it  must  be  proceeded  for  before  two  jus- 
tices, and  if  the  title  of  the  claimant,  or  liability 
of  the  party  sought  to  be  charged,  is  undisputed, 
two  years'  arrears  may  be  there  recovered ;  where- 
as, if  such  title  or  liability  is  denied  viv&  voce 
before  the  justices  or  at  any  time  in  writing,  the 
claimant  might  proceed  by  suit  in  equity  and 
recover  six  years'  arrears.  Robinson  v.  Purdai/j 
16  M.  &  W.  11. 

On  the  hearing  of  an  appeal  at  quarter  sessions, 
under  7  &  8  Will.  3,  c.  6,  s.  7,  against  an  order 
of  justices  for  the  payment  of  small  tithes,  ob- 
lations, &c.,  the  respondent  may  adduce  evidence 
additional  to  that  given  before  the  j ustices.  Keg, 
TOL.  Ill, 


V.  Hall,  1  L.  R.,  Q.  B.  632  ;  35  L.  J.,  M.  C.  251  ; 
12  Jur.,  N.  S.  892. 


2.  Commutation. 

a.  Joxiadietion  of  Tithe  GommiBsioners. 

Oonorally.l— A  declaration  alleged  that  A.  was 
owner  of  lands  subject  to  tithes ;  that  in  his  life- 
time an  award  was  made  and  confirmed  by  the 
tithe  commissioners  of  the  sums  to  be  paid  in 
lieu  of  tithes ;  that  an  apportionment  of  the 
rent-charge  was  made,  and  all  expenses  incident 
thereto  were  paid,  without  dispute  or  difference  ; 
but  that  the  defendants,  under  colour  of  their 
office  of  commissioners,  and  falsely  pretending  to 
act  under  the  authority  of  the  IHthe  Commuta- 
tion Act,  wrongfully,  wilfully,  maliciously  and 
oppressively  intending,  by  false  pretexts  and  by  a 
wilful  and  unjust  perversion  of  the  act,  to  compel 
the  plaintiff  to  pay  to  F.  a  sum  of  money  claimed 
in  respect  of  an  award,  not  being  expenses  inci- 
dent to  the  apportionment,  falsely  and  without 
probable  cause,  made  a  certificate,  by  which  it 
was  certified  that  a  sum  was  due  from  the  lands 
of  A.,  of  which  plaintiff  was  the  owner,  for  ex- 
penses incident  to  the  apportionment,  touching 
which  a  difference  had  arisen  between  the  plain- 
tiff and  F.  The  declaration  then  averred  that 
no  difference  existed,  and  that  the  money  was 
not  due,  and  that  all  expenses  had  been  paid, 
which  the  defendants  well  knew  at  the  time  they 
made  the  certificate ;  that  afterwards  they  de- 
livered the  certificate  to  be  produced  before  two 
justices,  in  order  to  cause  the  amount  mentioned 
in  it  to  be  levied  on  the  plaintiff^s  goods ;  that 
the  justices  granted  a  warrant  on  the  production 
of  the  certificate,  and  a  distress  was  levied  upon 
his  goods.  The  commissioners  pleaded  first  that 
the  grievances  were  committed  after  the  passing 
of  the  6  &  7  Will.  4,  c.  71,  and  5  &  6  Vict.  c.  97, 
and  that  they  were  committed  under  the  autho- 
rity of  the  first  act,  and  that  no  notice  of  action 
had  been  given  one  month  before  action ;  and 
secondly,  that  the  grievances  were  committed 
after  passing  of  an  act  in  the  last  plea  first  men- 
tioned, and  were  done  under  the  authority  of 
that  act,  and  they  were  committed  in  the  county 
of  M.,  and  not  of  D.: — Held,  that  the  pleas  were 
good,  and  that  the  action  would  lie.  Aeland  v. 
JBuller,  1  Ex.  837  ;  18  L.  J.,  Ex.  61. 

A  commissioner  has,  by  his  award,  to  fix  the 
amouht  of  rent-charge  payable  in  lieu  of  tithe, 
and,  for  that  purpose,  to  decide  upon  the  tithe- 
ability  of  lands ;  but  he  has  no  jurisdiction 
to  decide  tihereby  who  is  the  party  entitled 
to  receive  the  rent-charge.  Edwards  v.  Bun- 
bury,  3  G.  &  D.  229 ;  3  Q.  B.  885 ;  12  L.  J.,  Q. 
B.  45  ;  6  Jur.  1014. 

An  act,  passed  in  1792,  for  carrying  into  effect 
an  agreement  between  an  owner  of  lands  in  a 
parish  and  the  rector,  declared  that  the  lands  and 
rents  therein  specified  should  be  vested  in  the 
reetor  in  lieu  of  and  as  full  compensation  for  all 
tiUies  of  com,  grain,  hay,  wool,  lamb,  and  all 
other  tithes  whatsoever  (except  as  after  men- 
tioned) arising  from  all  or  any  of  the  lands  in 
the  parish,  save  and  except  marriage,  churching, 
and  buried  fees  ;  "  provided  that  nothing  in  the 
act  should  prejudice  the  right  of  the  rector  or  his 
successors  to  any  marriages,  &c.,  nor  to  the  right 
of  tithes  and  customary  stocking  in  certain  spe- 
cified lands,  the  modus  in  *The  Groves'  and 
*  The  Ancient  Closes,'  and  all  other  petty  an4 
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personal  tithes  not  herein  mentioned  or  relin- 
quished ;  all  which  the  rector  reserved,  and  they 
are  herebj  reserved  to  him  and  his  saccessors  in 
full  right,  and  in  as  ample  manner  as  they  have 
always  been  enjoyed."  The  tithe  commissioner 
decided  that  "  The  Ancient  Closes "  were  not 
exempt  from  tithes  : — Held,  that  the  tithes  on 
"  The  Ancient  Closes "  were  not  commuted  or 
extinguished  by  the  act  of  1792,  wherefore  the 
jurisdiction  of  the  tithe  commissioners  was  not 
taken  away  by  6  &  7  Will.  4,  c.  71,  s.  99. 
WinteHn^hanh  Tithes,  In  re,  31  L.  J.,  C.  P.  274  ; 
9  Jur.,  N.  S.  277  ;  6  L.  T.  820. 

Bettriotionf  retpeotiiig  ICarket  Oardens.] — 
The  power  of  the  Tithe  Commissioners  under  6 
&  7  Will.  4,  c.  71,  8.  42  (repealed),  and  23  &  24 
Vict.  c.  93,  8.  42  (repealed),  to  impose  an  extra- 
ordinary charge  on  lands  in  a  parish  newly  culti- 
vated as  hop  grounds  or  market  gardens,  is  not 
limited  to  lands  in  a  parish  in  which  a  district 
had  been  assigned  at  the  time  of  the  commuta- 
tion within  which  such  extraordinary  charge 
should  be  payable,  but  such  charge  may  be  made 
although  no  district  had  ever  been  so  assigned. 
Jlu4sell  V.  7\t7u!  Commmioiicr»for  England  and 
WaleM,  6  L.  R.,  C.  P.  596  ;  40  L.  J.,  C.  P.  265  ; 
24L.  T.908;  19  W.  R.  1007. 

b.  Waste  Lands. 

The  commutation  of  tithes  does  not  mean 
merely  the  commutation  of  existing  tithes  into 
a  rent-charge  settled  at  the  moment,  but  the 
commutation  of  the  right  to  take  the  tithes  into 
the  right  to  take  a  rent-charge  in  lieu  of  them. 
Consequently,  where  lands,  at  the  time  of  a 
commutation  and  apportionment,  were  not 
liable  to,  and  did  not  pay,  any  tithes  ;  but  such 
lands  are  afterwards  inclosed,  and  are  cultivated 
as  hop  grounds,  they  become  liable,  under  6  &  7 
Will.  4,  c.  71,  s.  42,  to  pay  the  extraordinary 
charge  fixed  by  the  commissioners  to  be  paid  by 
lauds  in  the  particular  district  cultivated  as  hop 
grounds.  WaUh  v.  Trimmer,  2  L.  R.,  H. 
L.  208 ;  36  L.  J.,  Q.  B.  318 ;  16  L.  T.  722  ;  16 
W.  R.  1160. 

A  commutation  of  tithes  took  place  in  a  parish, 
and  a  valuation  and  an  apportionment  were 
duly  declared,  and  the  extraordinary  charge  for 
hop  cultivation  fixed.  In  the  parish  was  a  laige 
piece  of  waste  land  which  at  that  time  did  not 
pay  tithes.  Some  years  after\s'ards  this  %va8te 
land  was  inclosed,  and  it  was  cultivated  as  a 
hop  garden : — Held,  that  it  thereby  became 
liable  to  the  extraordinary  charge  fixed  by  the 
commissionei's  upon  lands  in  that  parish  culti- 
vated as  hop  grounds.    lb. 

o.  Apportionment  of  Bent-oharffe: 

Xaldng.] — An  inclosure  act  enacted,  that  it 
should  be  lawful  for  the  commissioner  to  appor- 
tion the  rent-charge  in  lieu  of  tithes  upon  such 
portion  as  he  should  think  fit  of  the  lands  of  A. 
The  commissioner  apportioned  the  rent-charge 
upon  all  the  lands  of  A. : — Held,  that  it  was  not 
necessary  to  specify  the  lands.  Willou^hhyy,  WiU 
louohby,  4  Q.  B.  687  ;  12  L.  J.,  Q.  B.  281 ;  7  Jur.  798. 

On  a  commutation  of  tithes  of  a  parish,  the 
valuer  made  an  apportionment,  which  was  ob- 
jected to  by  the  landowners,  and  the  objectors  were 
heard,  first,  by  the  assistant  commissioners,  who 
received  evidence  for  and  against  the  objections, 
and  then  by  the  tithe  commissioners.  The  tithes 
of  com  and  grain  were  payable  to  the  rector,  and 


modnses  for  all  other  tithes  to  the  vicar.  A  rent« 
charge,  in  lieu  of  such  tithes  and  modoses,  had 
been  awarded.    A.,  a  landowner,  held  ancient 

Easture  land  of  the  dean  and  chapter  of  Canter- 
ury,  by  lease,  which  forbade  him  to  plough  the 
land  without  licence  in  writing,  for  which  he  had 
never  applied,  nor  intended  applying,  but  lands 
of  the  dean  and  chapter  in  the  same  district  had 
been  ploughed  within  living  memory.  Part  of 
the  land  in  the  parish  was  woodland.  The 
valuer,  in  apportioning  the  rent-charge  npon 
A.'8  pasture  lands,  assessed  them  to  the  vicar's 
rent-charge  according  to  the  modus,  and  added  a 
small  portion  of  rent-charge,  to  be  paid  to  the 
rector  as  part  of  the  gross  rent-charge  awarded 
to  him,  where  it  seemed  that  the  productive 
quality  of  the  land  admitted  of  its  being  arable, 
and  that  there  was  a  reasonable  probability  of 
its  being  tilled,  but  he  made  no  such  additional 
assessment  on  the  woodland,  not  considering- 
that  a  reasonable  probability  existed  of  that 
land  becoming  arable.  The  objectors  disputed 
both  the  facts  and  the  principle  of  assessment. 
The  commissioners  having  inspected  the  evidence 
given  as  above  stated  for  and  against  the  objec- 
tions, decided  that  they  would  confirm  the  ap- 
portionment if  they  were  not  forbidden  by  a 
superior  court : — Held,  that  a  prohibition  did  not 
lie,  the  commissioners  having  acted  within  their 
statutory  jurisdiction,  and  according  to  law  ;  and 
that  the  apportionment  was  right  in  principle. 
Appledore  Tithe  Commntatum,  In  re,  8  Q.  B. 
139;  17L.J.,Q.  B.59. 

An  inclosure  act  granted  an  annual  rent  of  4<. 
per  acre  to  a  rector  of  a  parish,  in  lieu  of  tithes, 
and  enacted  that  all  allotment^)  and  the  annual 
rent  to  the  rector,  should  at  all  times  be  rated 
proportionably  with  other  lands  in  the  parish, 
and  to  prevent  the  settling  of  such  proportions 
from  creating  disputes  between  the  rector  and 
parishioners,  the  rector's  rate  for  ever  thereafter 
should  be  in  such  proportion  to  the  rates  of  the 
parish  as  the  commissioner  should  fix  as  the  pro- 
portion the  rector  should  pay,  considering  the 
nature  of  a  money  payment.  The  commissioner 
awarded  that  the  rector's  proportion  should  be 
"  one-fourteenth  part  of  the  amount  of  the  rate 
so  made  by  me  as  aforesaid,"  which  he  declared 
to  be  295/.  upon  4,140/.  8#.,  the  rateable  value  of 
the  lands  in  the  parish  : — Held,  that  such  award 
was  bad,  not  being  what  the  act  directed  him  todo, 
and  that  a  rate  founded  upon  it  could  not  besup- 
ported.  Reg.Y,  ncnisworth(^Over9eers),%'L,T.  332. 

Cliarge.] — Upon  the  death  of  a  tenant  for  life, 
under  a  will  executed  before  the  Apportionment 
Act,  4  &  6  Will.  4,  c.  22,  of  tithes  which  after  the 
act  were  commuted  for  a  rent-charge,  payable 
at  fixed  periods  : — Held,  that  the  award  of  the 
tithe  commissioners  was  "  an  instrument  under 
which  the  rent-charge  was  payable  '*  within  s.  2, 
and  therefore  the  rent-charge  was  apportionable. 
Headman  v.  Peane,  8  L.  R.,  Eq.  699. 

Expenses.] — Expenses  incurred  by  the  em- 
ployment of  an  attorney  by  landowners,  to  con- 
duct proceedings  towards  a  commutation  of  the 
tithes  of  a  parish,  are  ''  not  expenses  of  or  inci- 
dent to  malung  the  apportionment,"  within  6  & 
7  Will.  4,  c.  71,  8.  75;  and  the  attorney  may 
therefore  recover  the  amount  of  his  bill  for  such 
services  against  the  landowners  who  were  par- 
ties to  employing  him.  HinehcUffe  y.  Armit^ 
I  stead,  9  M.  &  W.  165  ;  6  Jur.  69?, 
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Se- Apportionment.! — B7  an  inclosure  act,  a 
corn-rent  of  a  stated  amount  was  given  to  a 
rector  in  lien  of  certain  dues,  such  rent  to  be 
paid  on  5th  January  and  5th  July,  the  first  pay- 
ment to  be  on  such  of  those  days  as  should  be 
directed  by  the  award  of  inclosure  commis- 
sioners. The  commissioners  were  by  such  award 
to  apportion  such  rent  among  the  landholders, 
and  the  rent  was  to  be  subject  to  future  varia- 
tion as  follows :  the  quantity  of  wheat  equiva- 
lent to  the  amount  stated  in  the  award  being 
ascertained,  it  was  enacted  that  the  rector  or  the 
landowners  might  apply  to  the  justices  at  the 
first  quarter  sessions  to  be  holden  for  the  divi- 
sion in  the  week  after  the  feast  of  Easter  next 
after  the  expiration  of  twenty-one  years,  to  be 
computed  from  the  making  of  the  award,  to 
cause  the  amount  of  rent  to  be  rcascertained 
and  increased  or  diminished  according  to  the 
average  price  of  wheat  for  the  twenty-one  years 
last  past,  notice  of  such  application  to  be  given 
in  January  next  preceding.  The  rent  was  to  be 
ascertained  by  commissioners,  the  amount  re- 
ported by  them  at  the  next  July  sessions,  and 
an  order  there  made  accordingly,  and  such  rent 
was  to  continue  payable  from  the  half-yearly 
day  of  payment  next  after  that  order,  until  the 
same  should  at  the  end  of  twenty-one  years 
next  ensuing  be  again  varied  by  such  applica- 
tion, and  in  such  manner  as  before  mentioned, 
and  so  from  time  to- time,  at  the  end  of  twenty- 
one  years,  for  ever  : — Held,  that  the  application 
for  rcascertainment  could  take  place  only  at 
the  expiration  of  one  of  the  periods  fixed  by  the 
act ;  and  if  then  omitted,  could  not  be  made  till 
the  next  twenty-one  vears  had  expired.  Beg,  v. 
Lindaey  (Ju^ices),  13  Q.  B.  484  ;  18  L.  J.,  Q.  B. 
163  ;  13  Jur.  491. 

ConflmiAtion  of.]— The  intention  of  tithe  com- 
matation  acts  is,  that  the  lands  on  which  the 
apportionment  in  each  parish  is  cast,  and  thess 
lands  only,  shall  be  liable  in  respect  of  the  tithe 
payable  for  any  lands  in  the  parish ;  and  that 
lands  on  which  no  apportionment  is  cast  shall  not 
be  liable  to  tithe.  Walher  v.  Bcntley,  9  Hare,  629. 

Lands  which,  on  the  agreement  and  appor- 
tionment (confirmed  by  the  commissioners),  are 
treated  as  free  from  tithe,  cannot  be  afterwards 
made  subject  to  tithe.    lb. 

A  confirmed  award  under  6  &  7  Will.  4,  c.  71, 
8»i.  27,  52,  is  final,  as  between  the  tithe-owners 
and  tithe-payers,  but  does  not  exclude  from 
further  investigation  a  case  between  the  tithe- 
owners  themselves,  in  which  there  was,  before 
the  award,  a  just  title  to  tithes,  which,  by  accident 
and  mistake,  is  not  brought  forward  till  after  the 
award  is  made.     Clarke  v.  Yonge^  5  Beav.  523. 

Frool] — ^The  proceedings  (properly  authenti- 
cated) of  the  lithe  Commissioners  are  public 
evidence  of  the  matters  therein  stated,  and  to  be 
received  as  such,  Qiffard  v.  Williams^  38  L.  J., 
Ch.  697. 

Application  for  Posi esiion  of  Instrument  of 
Apportionment,]— By  23  k  24  Vict.  c.  93,  s.  28, 
whenever  any  person  other  than  the  persons 
legally  entitled  to  the  possession  of  the  same,  shall 
have  possession  of  the  sealed  copy  of  any  con- 
firmed instrument  of  apportionment,  it  shall  be 
lawful  for  any  two  justices  of  the  peace  for  the 
county  or  other  jurisdiction  withm  which  the 
lands  mentioned  in  the  apportionment  arc  situate. 


upon  the  application  of  any  person  interested  in 
the  lands  or  rent-charge,  and  upon  fourteen  days* 
notice  in  writing  of  such  application  to  the  person 
or  persons  in  whose  custody  such  copy  shall  be  at 
the  time  of  such  application,  to  hear  and  deter- 
mine such  application  : — Held,  that  such  notice 
refers  to  a  notice  of  an  application  that  has  already 
been  made  ;  and  where  fourteen  days'  notice 
had  been  given  of  an  intention  to  apply  to  the 
justices,  and  they  heard  the  application  ex  parte, 
and  made  an  order,  the  court  granted  a  writ  of 
certiorari  to  quash  it.  Reg.  v.  SaycrSy  3  L.  T.  405. 


d.  Beoovery  of  Bont-oharg«. 

i.  By  Distress, 

Where  Distress  not  Snffleient.]— If  the  half- 
yearly  payments  of  the  rent-chai^ge  are  in  arrear,. 
and  no  sufficient  distress  found,  an  owner  of  the 
rent-charge  may  recover  such  arrear,  for  a  period 
not  exceeding  two  years,  by  inquisition  and  writ 
of  habere  facias  possessionem  under  6  &  7  Will. 
4,  c.  71,  s.  82,  although  he  may  not  have  at- 
tempted to  levy  the  arrears  by  distress,  under 
s.  81,  at  the  end  of  e^h,  or  any  but  the  last,  of 
the  half-years  ;  and  although,  at  the  end  of  one 
or  more  of  such  previous  half-years,  there  may 
have  been  a  sufficient  distress  for  the  amount 
then  due.  Camherivell  Rent-charge^  In  re^  4 
Q.  B.  151  ;  3  G.  &  D.  365  ;  12  L.  J..  Q.  B.  155  ; 
7  Jur.  128. 

A  tithe  rent-charge  owner  is  bound,  in  esti- 
mating whether  there  is  any  sufficient  distress 
on  the  premises,  in  respect  of  which  the  tithe 
rent-charge  is  in  arrear,  to  include  the  value  of 
a  growing  crop,  although  not  in  such  a  state  as 
to  come  to  maturity  and  to  be  capable  of  reali- 
zation within  forty  days  from  the  date  of  entry. 
Arnison,  Ex  jmrte,  3  L.  R.,  Ex.  56  ;  37  L.  J.» 
Ex.  57 ;  17  L.  T.  480  ;  16  W.  R.  368. 

Ezoessive  DlBtrets.]— A  charge  of  Is.  Sd.  per 
day  for  a  man  in  possession  of  a  grass  crop  dis- 
trained for  arrears  of  rent-charge  less  than  20^ 
in  amount,  is  excessive,  notwithstanding  57  Geo. 
3,  c.  93,  s.  1.     lb. 

A  rick  of  wheat  of  the  value  of  62/.  was  seized 
as  a  distress  for  39/.,  arrears  of  a  tithe  rent- 
charge.  It  being  doubtful  in  point  of  law 
whether  the  straw  could  be  sold,  inasmuch  as 
the  tenant  was  under  covenant  with  his  land- 
lord to  consume  it  on  the  farm,  the  tithe  rent- 
charge  owner  sold  the  wheat  only,  the  buyer 
to  thresh  it  on  the  premises  and  leave  the  straw. 
The  value  of  the  wheat  was  42/.,  that  of  the 
straw  20/. : — Held,  that  the  tithe  rent-charge 
owner  was  justified  in  seizing  the  entire  rick^ 
and  althougn  there  was  other  property  on  the 
premises,  that  the  distress  was  not  excessive. 
Roden  v.  Eytim,  6  C.  B.  427  ;  18  L.  J.,  C.  P.  1  ; 
12  Jur.  921. 

The  sworn  appraisers  by  whom  the  distress  is 
valued  must  be  persons  reasonably  competent,, 
but  need  not  be  professional  appraisers.    lb. 

Jndge*s  Order.]— The  judge's  order,  under  6  ic 
7  Will.  4,  c.  71,  s.  82,  may  be  made  on  an  ex  parte 
application.  Hammersmith  Rent'Charge,  in  r(\ 
4  Ex.  87  ;  19  L.  J.,  Ex.  66. 

Costs  of  Bole  to  let  aside  Order.] — ^The  court 
discharged  a  rule  obtained  for  setting  aside  an 
order  so  made  without  giving  any  directions  as 

D  D  2 
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to  the  coeto  of  shewing  cause : — Held,  that  the 
costs  upon  the  rule  were  properly  taxed  as  costs 
o£  the  inquisition,  for  which  the  writ  of  habere 
facias  possessionem  might  issue.  S.  C,j  1  L.  M.  & 
P.  678  ;  19  L.  J.,  Ex,  357. 

Double  Cost!.] — ^The  owner  of  a  tithe  rent- 
charge  distraining,  and  afterwards  obtaining 
judgment  in  replevin,  is  not  entitled  to  double 
costs  under  11  Geo.  2,  c.  19,  s.  22  ;  neither,  con- 
sequently, is  he  entitled  to  the  '*  full  and  reason- 
able indemnity  as  to  costs,"  substituted  for 
double  costs  by  5  &  6  Vict.  c.  97,  s.  2.  Kewnham 
V.  Sever,  8  C.  B.  560  ;  7  D.  &  L.  253  ;  19  L.  J., 
Q.  B.  129. 

Companiot  Aet,  1862.] — ^An  injunction  will 
not  be  granted  under  this  act,  to  restrain  pro- 
ceedings under  a  distress  for  arrears  of  a  tithe 
rent-charge.  Trimtaram  Coal,  Iron,  and  Steel 
Company,  In  re,  24  W.  R.  900. 

ii.  By  Action, 

When  an  Action  will  Lie.] — ^An  inclosure  act 
enacted,  that  where  the  rent-charge  apportioned 
in  lieu  of  tithes  by  virtue  of  the  act  should  be 
unpaid  for  three  months,  the  rector  should  have 
such  and  the  like  powers  and  remedies  for  re- 
covering the  same  as  by  the  common  law  or 
statute  are  given  to  landlords  for  the  recovery  of 
rent.  Semble,  that  an  action  would  lie  by  the 
rector.  Willoughhy  v.  Willou^hby,  4  Q.  B.  687  ; 
}2L.  J.,  Q.  B.  281  ;  7  Jur.  798. 

By  an  inclosure  act,  reciting  that  there  were 
owners  and  proprietors  of  old  inclosed  lands 
within  a  parish,  it  provided  that  the  tithes  should 
be  extinguished,  and  certain  yearly  corn-rents 
substituted,  such  yearly  rents  to  be  issuing  and 
payable  for  ever  from  and  out  of  the  lands  and 
tenements  to  be  charged  therewith  as  aforesaid, 
and  to  be  paid  to  the  rector  at  the  rectory-house 
on  the  four  usual  quarter-days.  The  62nd  sec- 
tion provided  that  the  rector,  in  addition  to  all 
present  powers  for  recovery  of  tithes  and  compo- 
sitions, should  have  the  same  powers  and  reme- 
dies for  recovering  them  as  by  common  law  or 
statute  given  to  Undlords  for  the  recovery  of 
rack-rent  in  arrear.  And  s.  63,  having  provided 
for  the  apportionment  of  the  rent-charge  in  case 
of  the  division  of  the  land,  concluded,  by  enact- 
ing that  such  apj)ortioned  part  of  the  rent  shall 
and  may  be  recovered  from  the  lands  or  heredita- 
ments so  charged  therewith,  or  from  the  owners 
thereof,  in  such  and  the  same  manner  as  the 
whole  of  the  said  yearly  corn-rents  or  sums  are 
hereby  made  recoverable  : — Held,  that  the  rector 
could  not  maintain  an  action  against  the  owners 
of  the  land  for  the  recovery  of  the  rent-charge 
thus  created.  Bedford  v.  Sutton  Cold  field,  3  C.  B., 
N.  S.  449 ;  27  L.  J.,  C.  P.  105  ;  4  Jur.,  N.  S.  133. 

Held,  alsOj.that  a  distress  by  the  rector  for  the 
amount  of  the  rent-charge  imposed  upon  lands  of 
a  proprietor  acquired  by  him  before  the  passing 
of  the  act,  and  also  for  the  amount  of  the  rent- 
charge  imposed  upon  other  lands  in  the  parish 
acquired  by  him  since  the  passing  of  the  act, 
jointly,  was  illegal.     Ih. 

Held,  also,  that  a  distress  might  be  levied  in 
respect  of  the  whole  rent-charge  imposed  on  all 
the  lands  in  the  parish  belonging  to  the  same 
owner,  upon  an  occupier  of  any  part  thereof.  Ih. 

Between  Landlord  and  Tenant  ] — A  declaration 


alleged  that  the  plaintiff  was  tenant  of  a  farm 
to  the  defendant  for  a  term  of  years,  after  the 
expiration  of  which,  there  became  due  and  pay- 
able from  him  to  the  ecclesiastical  commissioners, 
money  in  respect  of  tithe  commutation  rent 
charged  on  the  farm  and  land,  which  farm  and 
land  were  liable  to  the  payment  of  the  rent,  as 
the  defendant  knew  ;  that  he  having  neglected 
to  pay  it,  the  commissioners,  according  to  the 
provisions  of  the  6  &  7  Will.  4,  c.  71,  distrained 
for  it  a  stack  of  wheat  of  the  plaintiff,  lawfully 
being  on  the  farm  and  land,  and  afterwards  sold 
it,  in  satisfaction  of  the  sum  in  arrear,  costs,  and 
charges,  and  the  plaintiff  was  deprived  of  the 
stacl^  yet  the  defendant,  though  he  had  notice  of 
these  matters,  and  was  requested  by  the  plaintiff 
to  indemnify  him,  had  not  indemnified  him : — 
— Held,  that  the  declaration  shewed  no  cause  of 
action,  the  facts  stated  creating  no  liability  on 
the  part  of  the  defendant  to  indemnify  the 
plaintiff.  Orijfinkoofe  v.  Dauhvz  (i»  error\  5 
El.  &  Bl.  746  ;  25  L.  J.,  Q.  B.  237  ;  2  Jur.,  N.  S. 
392— Ex,  Ch. 

Where  A.,  being  the  owner  of  land,  and  also  of 
the  commuted  tithes  thereof,  agreed  by  j>arol  to 
demise  to  B.  the  land,  tithe-free,  at  a  yearly 
rent : — Held,  that,  although  before  the  commu- 
tation, such  an  agreement  might  have  operated 
as  an  agreement  to  demise  both  tithe  and  land 
at  that  joint  rent,  yet  the  agreement  being  after 
the  commutation,  the  words  "  tithe  free  '*  were 
surplusage,  since  by  6  &  7  Wm.  4,  c  71,  s.  80,  if 
the  owner  distrained  for  the  rent-charge,  the 
tenant  would  be  entitled  to  deduct  the  amount 
from  his  rent.  Meggison  v.  Olamis  (^Lady),  7 
Ex.  685. 

A  landlord  agreed  to  let,  and  a  tenant  agreed 
to  take,  a  farm,  for  a  term  of  fourteen  years,  de- 
terminable at  the  end  of  the  first  seven  years,  at 
the  yearly  rent  of  40Z.,  payable  quarterly,  "  free 
of  all  outgoings,"  the  landlord  to  abate  5/.  per 
annum  of  the  rent  for  the  first  two  years,  in  con- 
sideration of  the  condition  of  the  place,  and  to 
put  the  farm  into  repair,  and  the  tenant  to  keep 
the  same  in  repair : — Held,  that,  under  the  words 
"  free  of  all  outgoings,"  the  tenant  was  bound  to 
l>ay  the  land  tax  and  tithe  commutation  rent- 
charge.  Parish  V.  Sleeman,  1  De  G.,  F.  k  J.  326  ; 
29  L.  J.,  Ch.  96  ;  6  Jur.,  N.  S.  386  ;  8  W.  R.  166. 

Operation  on  Lessee's  Covenantt.] — ^A  lessee  of 
tithes  is  liable  on  his  covenant  to  pay  rent,  not- 
withstanding the  tithes  have  been  commuted 
for  a  rent-charge ;  his  remedy  being  by  sur- 
render of  his  lease  under  6  &  7  WiU.  4,  c.  71, 
8.  88.  Talker  v.  Bullman,  3  Ex.  361 ;  18  L.  J., 
Ex.  153. 

e.  Other  Katters  xelatinff  to. 

Kaps — Evidenee.] — A  tithe  commutation  map 
is  not,  under  6  &  7  Will.  4,  c.  71,  s.  64,  admis- 
sible in  evidence  as  shewing  the  boundary  of 
land  in  a  case  of  disputed  title.  Wilberforce  v. 
Hearfield,  6  Ch.  D.  709  ;  46  L.  J.,  Ch.  584 ;  25 
W.  R.  861. 

Contribution  of  Proportion  of  Bent-eh&r^.] — 
An  order  for  payment  of  contribution  of  a  pro- 
portion of  the  tithe  rent-charge,  under  6  &  6  Vict, 
c.  54,  8.  16,  after  stating  that  complaint  was 
made  on  oath  before  the  two  justices  signing  the 
order  of  the  several  matters  required  to  give 
jurisdiction,  proceeded,  **and  now  at  this  day 
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£.  H.  and  E.  W.,  the  parties  aforesaid,  appear 
before  us  the  undersigned  justices,  and  we,  haying 
examined  into  the  merits  of  the  complaint,  do,  in 
pursuance  of  the  statute  in  that  case  made  and 
proTided,  determine,"  &c. : — Held,  that  there  ap- 
peared no  sufficient  determination  of  the  facts  of 
complaint,  and  therefore  that  the  order  was  bad 
on  the  face  of  it.  Jleff.  v.  WiUiamst,  18  Q.  B. 
393  ;  21  L.  J.,  M.  C.  150  ;  16  Jur.  1065. 

Mori^er  of  Bent-charg^.] — ^The  provision  con- 
tained in  s.  19  of  the  9  &  10  Vict.  c.  73,  that  every 
instrument  purporting  to  merge  any  tithes,  and 
made  with  the  consent  of  the  commissioners,  shall 
be  absolutely  confirmed  and  made  valid,  both  at 
law  and  in  equity,  in  all  respects,  is  not  limited 
to  cases  in  which  the  person  executing  the  instini- 
ment  has  a  title  to  the  tithe,  but  operates  as  well 
where  such  person  has  no  estate  in  the  tithe  as 
where  his  estate  is  insufficient  to  effect  the 
mei^ger.     Walker  v.  Jientleyj  9  Hare,  629. 

Annezation  of  Bent-charge  to  Benefloes.] — ^A 
bequest  of  pure  personalty  to  "  the  secretary  for 
the  time  being  of  the  association  for  buying  im- 
propriate tithes,  and  revesting  them  in  the  Church 
of  England,"  is  void  under  the  Statute  of  Mort- 
main, 9  Geo.  2,  c.  36,  notwithstanding  the  13  &  14 
Vict  c.  94,  s.  23.  Di'nton  v.  Manners  QLord^,  2 
De  G.  &  J.  675  ;  27  L.  J.,  Ch.  G23  ;  4  Jur.,  N.  S. 
724. 

Liability  to  Bates.] — The  tithe  rent-charge  of 
a  parish  was  vested  in  the  archbishops  of  Canter- 
bury, one  of  whom,  under  the  statutory  power 
given  for  that  purpose,  granted  a  portion  of  it  to 
the  perpetual  curates  of  T.  for  ever.  The  lessee 
of  the  tithes  paid  to  the  archbishop  a  rent,  cal- 
culated on  the  basis  that  the  curate's  portion 
would  have  to  be  paid  to  him  by  the  tenant, 
which  the  tenant  accordingly  did  : — Held,  that. 
tlie  tenant  was  in  the  occupation  of  the  whole  of 
the  tithes,  and  that  he  ought  not,  in  assessing 
the  value  of  his  occupation,  to  be  allowed  to 
deduct  the  sum  sud  to  the  perpetual  curate,  as 
that  was  only  a  part  of  the  rent,  lleg,  v.  Graves, 
2  EL  &  El.  793 ;  29  L.  J.,  M.  C.  179  j  6  Jur.,  N. 
S.  1014  ;  8  W.  K.  434. 


XXVm.    VESTRY. 
1.  Constitution  and  Powebs  op. 

Constitiitioii  of  Select  Yettry.]— If,  in  plead- 
ing, it  is  stated,  *Hhat  from  time  immemorial 
there  had  been  a  select  vestry,  composed  of  a 
certain  number  of  select  peisons,"  it  lis  incum- 
bent on  the  party  making  that  averment  to  prove 
that  the  vestry  had  consisted  of  a  definite  num- 
ber.    Berry  v.  Banner,  Peake,  157. 

On  an  issue,  whether  a  churchwarden  ought  to 
be  elected  by  the  select  vestry,  a  record  between 
a  former  churchwarden  and  another  person  is 
admissible.    lb. 

A  select  vestry  cannot  be  constituted  by  a 
faculty  from  the  bishop.    lb. 

A  custom  that  there  shall  be  a  select  vestry  of 
an  indefinite  number  of  persons,  continued  by 
election  of  new  members  made  by  itself,  and  not 
by  the  parishioners,  is  valid  in  law.  Golding  v. 
Frnn,  7  B.  &  C.  765  ;  1  M.  &  R.  647. 

By  an  ancient  custom,  a  select  vestry  was  to 
consist  of  the  rector,  churchwardens,  and  those 
who  had  served  the  office  of  upper  churchwarden, 


and  other  parishioners  to  be  elected  by  the 
vestrymen.  The  practice  in  modem  times  had 
been  to  elect  as  vestrymen  those  parishioners 
only  who  bad  been  fined  for  not  serving  the  office 
of  upper  churchwarden  : — Held,  that  they  were 
good  vestrymen.    Bex  v.  Brain,  3  B.  &  Ad.  614. 

The  magistrates  were  bound,  under  59  Geo.  3, 
c.  12,  to  appoint  all  persons  nominated  and 
elected  by  the  parishioners  to  be  members  of 
the  select  vestry,  and  had  no  discretion  to  re- 
ject any  person  so  nominated  and  elected.  Bex 
V.  Kent  {Justices'),  4  N.  &  M.  299  ;  S,  t\,  nom. 
Bex  V.  Adams,  2  A.  &  E.  409. 

An  inhabitant  may  be  a  member  of  a  select 
vestry,  although  he  is  a  magistrate  acting  within 
the  parish.    lb. 

An  overseer  may  be  a  select  vestryman,  by 
virtue  of  an  election  by  the  parishioners,  although 
he  is  also  a  member  of  the  select  vestry  by  virtue 
of  his  office.    lb. 

Where  Farith  has  been  SubdiTided.]— 

In  parishes  which  have  adopted  the  1  &  2  Will.  4, 
c.  60,  the  number  of  vestrymen  to  be  allotted 
out  at  the  first  election  of  vestrymen  under  that 
act  is  one-third  of  those  vestrymen  who,  at  the 
time  of  the  election,  were  in  actual  existence, 
and  not  one-third  of  a  complete  vestry,  deducting 
from  such  third  the  number  of  the  vacancies. 
Bex  V.  St.  Pancras,  3  N.  &  M.  425  ;  1  A.  & 
E.80. 

In  parishes  within  the  metropolitan  police 
district,  or  the  city  of  London,  or  in  whicn  the 
rated  householders  exceed  3,000  persons,  persons 
to  be  eligible  as  vestrymen,  and  to  be  capable  of 
acting  as  such  within  1  &  2  Will.  4,  c.  60,  must 
be  resident  householdei-s,  rated  upon  a  rental  of 
40/. ;  but  it  is  not  necessary  that  such  rating 
should  be  in  respect  of  property  in  their  o'wn 
occupation.    lb. 

So,  as  to  eligibility  in  parishes  not  being  within 
the  metropolitan  police  district,  or  the  city  of 
London.     lb. 

A  parish  is  not  "divided  into  districts  for 
ecclesiastical  or  other  purposes,"  within  1  &  2 
Will.  4,  c.  60,  s.  22,  where  a  small  portion  of  the 
parish  is  annexed  to  a  chapelry,  created  in  an 
adjoining  parish,  or  where  the  parish  has  been, 
for  the  convenience  of  collecting  the  poor-rates, 
divided  into  four  districts,  which  districts  have 
been  adopted  by  the  returning  officer  of  a  borough 
(\\ithin  which  the  parish  is  situated)  for  the 
purpose  of  taking  the  poll  at  an  election  for 
members  of  parliament.    lb. 

An  ancient  parish  was  divided,  by  acts  of  par- 
liament, into  two  paiishes,  St.  Gilcs-in-the-Fields 
and  St.  George,  Bloomsbury,  which  were  made 
separate  and  distinct  for  all  purposes,  except  as 
to  church,  highway,  and  poor  rates,  and  separate 
vestrymen  were  appointed  for  the  new  parishes. 
By  a  subsequent  act  for  regulating  the  affairs  of 
the  joint  parishes  of  St.  Giles  and  St.  George, 
and  of  the  separate  parishes  of  St.  Giles  and  St. 
George,  the  vestry  of  each  parish  was  to  be  com- 
posed of  forty-two  persons  (besides  the  rector 
and  ehurchwardens),  elected  by  the  vestrymen 
duly  qualified.  Each  vestry  was  to  appoint  its 
own  churchwardens  and  auditors,  and  make  its 
bwn  church-rates,  and  to  manage  some  other 
affairs  of  the  separate  parish  ;  and  the  vestry- 
men of  the  two  parishes  were  to  be  the  joint 
vestry  of  the  parishes,  and  to  appoint  overseers 
and  directors,  and  other  officers,  to  manage  the 
poor  of  the  joint  parish,  to  make  its  poor-rates, 
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and  to  exercise  other  powers  relative  to  the  poor, 
and  conoeming  the  parishes  jointly.  Questions 
before  the  joint  vestry  were  to  be  decided  by  a 
majority  of  the  vestrymen  present : — Held,  that 
the  parishioners  of  one  of  tne  parishes  coold  not 
adopt  separately  the  provisions  of  the  1  &  2  Will. 
4,  c.  60,.  for  the  election  of  their  own  vestry. 
iZdy.  V.  Basset y  17  Q.  B.  332. 

CoBStitatioii  in  other  CaMs.]— A  local  act  em- 
powered the  vestrymen  of  a  parish,  or  the  major 
part  of  them,  to  remove  the  poor-law  collector 
of  the  parish  from  his  office : — Held,  that  the 
majority  must  be  an  actual  majority  of  the  ves- 
trymen assembled,  and  that  it  was  not  sufficient 
at  a  meeting  of  thirty-five  vestrymen  for  sixteen 
to  vote  for  the  removal  and  eleven  against  it,  the 
remaining  eight  abstaining  from  voting  alto- 
gether. H/'ff.  V.  Christchurch  (^Orerseers),  7  El. 
&  Bl.  409  ;  27  L.  J.,  M.  0.  23 ;  3  Jur.,  N.  S. 
1074— Ex.  Ch. 

A  parish  was  newly  created  by  a  local  act, 
which  provided  for  twenty-four  vestrymen  being 
chosen  for  the  purpose  of  managing  the  affairs 
of  the  church,  providing  scavengers,  k.c.  This 
vestry  had  always  acted  in  all  the  affairs  of  the 
parish : — Held,  that  this  vestry  was  the  proper 
txxly  to  determine  whether  a  burial-ground 
should  be  provided  for  the  parish  under  15  &  16 
Vict.  c.  85,  s.  51.  Reg.  v.  Peters,  6  El.  &  Bl. 
226  ;  26  L.  J.,  Q.  B.  271 ;  2  Jur.,  Ni  S.  424. 

Power  to  ereet  ITrinaL] — Under  the  Metro- 
polis Local  Management  Act  (18  &  19  Vict.  c. 
120),  8.  88,  the  vestry  has  power  to  provide  and 
maintain  urinals  in  situations  where  they  deem 
such  accommodation  to  be  required : — Held,  that 
as  the  erection  of  a  urinal  was  not  necessarily  a 
nuisance,  the  act  did  not  empower  them  to  erect 
one,  where  it  would  be  a  nuisance  to  the  owners 
<>f  adjoining  property,  there  being  no  words  in 
the  act  which  authorized  them  to  create  a 
nuisance.  Vernon  v.  St,  Jame*y  Westminster 
(  Vestry),  16  Ch.  D.  449 ;  50  L.  J.,  Ch.  81  ;  44 
L.  T.  229  ;  29  W.  R.  222— C.  A. 


2.  Pboceedinos  op  Vestet. 
a.  Xa^tiiiffs. 

A4ionnxed.] — ^Where  notice  of  the  purpose  of 
a  vestry  meetmg  has  been  duly  given,  and  that 
meeting  has  begun,  but  not  completed,  a  certain 
business,  and  the  meeting  is  regularly  adjourned, 
such  business  may  lawfully  be  complete  at  the 
adjourned  meeting,  though  the  notice  for  sum- 
moning such  adjourned  meeting  does  not  state 
the  purpose  for  which  it  is  summoned.  Scad- 
ding  V.  Loranty  3  H.  L.  Cas.  418  ;  16  Jur.  955  j 
S,  a,  in  Q.  B.,  13  Q.  B.  706,  affirmed. 

A  vestry  being  about  to  be  held  for  the  elec- 
tion of  churchwardens,  notice  was  given  that  the 
meeting  would  be  held  in  the  parish  church,  but 
that,  if  a  poll  was  demanded,  it  would  be  ad- 
journed to  the  town-hall.  At  the  meeting  there 
was  a  show  of  hands,  upon  which  a  poll  was 
demanded ;  and  thereupon  the  chairman,  with- 
out taking  the  sense  of  the  meeting,  adjourned 
the  election  to  the  town-hall,  where  a  poll  was 
taken  : — Held,  that  the  proceeding  was  regular, 
no  business  having  been  interrupted  by  it,  and 
the  adjournment,  in  a  particular  event,  being 
part  of  the  original  appointment.  Itcjc  v.  Chester 
CArehdeaeon),  1  A.  &  E.  342. 


Kandamui  —  To  compel  Chorehwardeiii  to 
Call.] — The  court  will  not  grant  a  mandamus  to 
churchwardens  to  assemble  the  parishioners  for 
the  purpose  of  taking  a  poll  upon  a  motion,  car- 
ried by  a  show  of  himds  at  a  vestry  meeting,  to 
do  an  illegal  act ;  as,  to  apply  a  portion  of  a  fund 
held  in  trust  for  charitable  purposes,  to  the  erec- 
tion of  a  monument  to  the  memory  of  the  donor 
of  the  fund.     Rex  v.  St,  Saviovr'Sj  Southtoarh, 

3  N.  &  M.  879  ;  1  A.  &  E.  380. 

Taking  Foil.] — On  the  nomination  of  eight 
inspectors  to  act  in  the  election  of  vestrymen, 
under  1  &  2  Will.  4,  c.  60,  the  decision  of  the 
chairman,  on  the  show  of  hands,  that  one  or  the 
other  party  has  a  majority,  is  not  conclusive,  but 
he  is  bound,  on  requisition  from  either  side,  to 
take  steps  for  ascertaining  the  numbers.  Reg, 
V.  St.  Pancras  (  Vestrymen,  ^c),  11  A.  &  E.  15 ; 

4  P.  &  D.  66,  n. 

The  proper  way  of  taking  the  vote  at  a  vestry 
is  by  a  poll,  the  meeting  being  adjourned  for 
that  purpose,  if  necessary  or  convenient.  £gkam 
Burial  Board,  In  re,  3  Jur.,  N.  S.  966. 

See  also  eases  in  col.  817. 

Votiee  oil — ^A  committee  had  been  appointed 
at  a  vestry  duly  convened,  to  report  whether  it 
would  be  expedient  to  enlarge  the  parish  church. 
Some  time  afterwards,  notice  of  another  meeting 
of  the  vestry  was  given  in  the  following  terms  : 
— "  Notice  is  hereby  given,  that  a  meeting  will 
be  held  in  the  vestry  room,  on.  &c,,  at  nine 
o'clock  precisely,  to  receive  a  report  from  the 
church  committee,  and  to  adopt  such  measures 
as  may  appear  necessary  for  carrying  that  report 
into  execution :  " — Held,  that  this  was  a  sufficient 
notice  of  the  meeting  under  58  Geo.  3,  c.  45,  and 
59  Geo.  3,  c  134  (the  Church  Building  Acts), 
and  58  Geo.  3,  c.  69.  Blunt  v.  Harwood,  8  A. 
k  E.  610 ;  3  N.  &  P.  677. 

A  notice  was  affixed  by  the  churchwardens 
and  overseers  to  the  door  of  a  parish  church,  on 
Sunday,  the  25th  of  March,  946,  appointing  a 
vestry  meeting  to  be  held  on  the  succeeding 
Wednesday,  to  nominate  officers  of  the  parish 
for  the  ensuing  year.  A  vestry  was  held,  in 
pursuance  of  the  notice,  and  the  parish,  after 
nominating  the  overseers,  proceeded  to  elect  two 
persons  as  surveyors  of  the  highways  : — Held, 
that  this  appointment  of  surveyors  was  invalid 
under  58  Geo.  3,  c.  69,  s.  1,  the  notice  of  the 
meeting  not  having  been  given  three  days  at 
least  before  the  vestry  meeting  was  held.  Reg, 
V.  Best,  2  New  Sess.  Cas.  655  ;  2  C.  B.  Kep.  90  ; 

5  D.  &  L.  40;   16  L.  J.,  M.  C.  338  ;  11  Jur. 
489. 

Notice  was  given  on  a  Friday  for  a  vestry 
meeting  to  elect  churchwardens  on  the  following 
Tuesday.  The  vestry  met  and  elected  two  church- 
wardens ;  but  in  consequence  of  doubts  as  to  the 
notice  convening  the  vestry  being  in  accordance 
with  the  provisions  of  the  58  Geo.  3,  c.  69,  s.  1, 
another  notice  was  given  on  the  next  Sunday, 
calling  a  vestry  meeting  for  the  same  purpose  on 
the  following  Thursday,  on  which  day  the  in- 
habitants again  met  and  elected  the  same 
churchwardens,  who  entered  upon  the  office  and 
performed  its  duties.  Upon  a  rule  for  a  manda- 
mus to  the  inhabitants  to  elect  churchwardens, 
on  the  ground  that  both  elections  were  invalid  : — 
Held,  without  deciding  which  of  the  two  was 
the  valid  election,  that  assuming  the  first  to  be 
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bad.  the  second  was  good.    lieg.  v.  St,  Faith, 
25  L.  J.,  Q.  B.  168  ;  2  Jur.,  N.  S.  212. 

The  58  Geo.  3,  c.  69,  s.  1,  requiring  notice  of  a 
•*  meeting  of  the  inhabitants  in  vestry  of  or  for 
any  parish  "  to  be  given  three  days  before  the 
day  to  be  appointed  for  holding  it,  by  the  publi- 
cation of  it  on  some  Sunday,  applies  only  to  a 
common-law  parish,  and  not  to  a  district  for 
ecclesiastical  purposes  created  under  the  Church 
Building  Acts,  58  Geo.  3,  c.  45,  and  59  Geo.  3, 
c.  134.  lUg.  V.  Barrow,  4  L.  R.,  Q.  B.  577  ; 
20  L.  T.  760  ;  17  W.  R.  928  ;  10  B.  &  S.  674. 

AuthoriLty  to  flz  Honn  of  Keeting.]— The 
Ticar  and  churchwardens  of  a  parish  have  power 
to  fix  the  hour  of  holding  vestiy  meetings,  and 
the  parishioners  cannot  by  mandamus  compel 
them  to  alter  it.  Reg,  v.  Wilson  or  Tottenham 
( Vlrar),  49  L.  J.,  Q.  B.  870  ;  43  L.  T.  560 ;  45 
J.  P.  140— C.  A. 

BzpeUiiig  Intrader  from.] — In  justification  of 
an  assault,  the  defendants  pleaded  that  they 
were  duly  assembled  as  a  select  vestry  ;  that 
plfdntiff,  being  an  intruder,  they  forced  him  out 
of  the  room.  One  of  the  select  vestry  not  having 
received  any  notice  of  the  meeting : — Held,  that 
the  justification  was  not  made  out,  -as  the  meet- 
ing was  not  a  legally-constituted  vestry,  so  as  to 
support  the  allegation  that  the  select  vestry  was 
duly  assembled.  Dobson  v.  Fussey,  5  M.  &  P. 
112  ;  7  Bing.  305. 

PlMO  of.]— Before  58  Geo.  3,  c.  69,  the  Bccle- 
siastidil  Court  had  jurisdiction,  ratione  loci,  over 
the  pTX)ceeding8  of  vestry  meetings  held  in  a 
parish  church.     WUgon  v.  M^Math,  4  B.  &  A.  241. 

b.  Presidenoy  of  Minister  of  Pariah. 

The  minister  of  a  parish  has  a  right  to  preside 
at  all  vestry  meetings.  WiUon  v.  M^Math, 
4  B.  &  A.  241. 

But  he  is  not  an  essential  part  of  the  vestry. 
Mawlfy  V.  Barhet,  2  Esp.  687. 

By  an  act  for  paving,  lighting,  and  watching 
the  streets  of  a  parish,  the  rector,  churchwardens, 
overseers  of  the  poor,  and  vestrymen,  were  ap- 
pointed trustees  for  putting  the  act  in  execution. 
By  a  subsequent  act,  the  trustees  appointed  to 
pat  the  first  act  in  execution  were  appointed 
trustees  for  executing  that  act,  and  the  trustees, 
or  any  thirteen  or  more  of  them,  were  authorized 
to  elect  four  constables  for  the  parish  : — Held, 
that  the  presence  of  the  rector  at  a  vestry  for 
the  election  of  a  constable  was  not  necessary  if 
thirteen  other  trustees  were  present.  Rex  v. 
Brain,  3  B.  &  Ad.  614. 

At  a  vestry  meeting  summoned  by  the  church- 
wardens for  the  purpose  of  electing  new  church- 
wardens in  a  parish  regulated  by  58  Geo.  3, 
c.  69,  the  rector  has  a  right  to  preside.  Rt'g,  v. 
DOyly,  12  A.  &  E.  139 ;  4  P.  &  D.  52  ;  4  Jur. 
1056. 

And  he  may  adjourn  such  meeting,  though 
against  the  wish  of  the  majority  present,  on  his 
legal  responsibility  if  in  so  doing  he  improperly 
disturbs  the  proceedings.    Ih, 

A  poll  being  demanded,  he  may,  of  his  own 
authority,  grant  such  poll.    Ih. 

0.  Binding  Bffeot  of. 
Km   regards   PariBh.] — The    only   legitimate 


mode  in  which  a  parish  can  express  its  desire  to 
do  an  act,  is,  by  convening  a  vestry,  and  duly 
conducting  the  proceedings  therein  to  their  legal 
termination,  viz.,  by  show  of  hands,  or  by  a  poll, 
when  a  poll  is  duly  demanded.  White  v.  Steele, 
12  C.  B.,  N.  S.  383  ;  31  L.  J.,  C.  P.  265  ;  8  Jur., 
N.  S.  1177  J  6  L.  T.  686. 

Ai  regards  Vestry.] — The  acts  of  one  vestry 
are  not  absolutely  binding  on  a  succeeding 
vestry,  and  they  may  be  confirmed  or  rescinded 
by  such  succeeding  vestry,  but  the  confirmation 
of  the  succeeding  vestry  is  not  necessary  to  make 
the  acts  of  the  preceding  one  valid.  Mawley  v. 
Barhet,  2  Esp.  687. 

A  parish  being  indebted  to  A.  for  repairs  done 
to  the  church,  the  parishioners  agreed  at  a  vestry, 
that  the  parish  officers  should  give  a  bond  for 
the  amount ;  that  A.  should  give  the  parish 
twelve  months'  notice  when  he  required  pay- 
ment, and  the  parish  should  be  at  liberty  to  pay 
the  debt  by  instalments ;  and,  at  another  vestry 
held  shortly  afterwards,  it  was  resolved,  that 
the  obligors  should  be  indemnified  by  the 
parishioners,  out  of  the  rates;  and  the  parish 
officers  for  the  time  being  were  authorized  and 
directed  to  pay  the  interest  and  the  principal, 
when  required  out  of  the  rates.  A.,  who  was 
himself  a  parishioner,  and  several  of  the  other 
parishioners,  signed  both  the  agreement  and  the 
resolution,  and  he  received  the  interest  on  his 
debt  for  several  years,  and  part  of  the  principal . 
also,  out  of  the  rates,  and  never  called  on  the 
obligors  to  pay  the  interest : — Held,  that  as  the 
parishioners  had  no  power  to  bind  the  parish, 
the  obligors  were  not  exempted  from  their 
liability  on  the  bond,  notwithstanding  A.  had 
signed  both  the  agreement  and  the  resolution. 
Jacquet  v.  Lewis,  8  Sim.  480 ;  1  Jur.  511. 


d.  Yotinff. 

i.  QfuUification, 

Bight  to  Plurality  of  Votes.]— ^Vhere  in  a 
parish  the  poor-rates  had,  according  to  an  ancient 
custom,  been  always  assessed  without  regard  to 
the  annual  value  of  property  in  the  parkh,  but 
according  to  the  supposed  ability  of  the  party 
assessed  *. — Held,  that  persons  so  rated  were  not 
entitled  to  the  benefit  conferred  by  58  Geo.  3,  c.  69. 
s.  3,  as  to  the  plurality  of  votes,  although  assessed 
in  respect  of  property  exceeding  the  annual 
value  of  50^,  Mghtingale  v.  MarsJtall,  3  D.  & 
B.  549  ;  2  B.  &  C.  313. 

Under  Local  Act.] — By  a  local  act,  the  in- 
habitants of  a  parish  paying  church  and  poor 
rates,  were  empowered  to  elect  guardians  of  the 
poor ;  in  58  Geo.  3,  c.  69,  there  is  a  proviso,  that 
that  act  shall  not  affect  the  right  or  manner  of 
voting  in  any  vestry  held  by  ancient  usage  or  by 
special  act : — Held,  that  this  proviso  did  not 
except  the  parish  from  the  operation  of  that 
statute ;  and  that  to  bring  a  vestry  within  the 
exception  it  must  have  a  peculiar  constitution. 
Rex  V.  Clerkenwell,  3  N.  &  M.  411  ;  1  A.  &  B. 
317. 

Voting  at  Adjourned  Keeting.] — Inhabitants 
who  were  not  present  at  an  original  vestry  meet- 
ing may,  if  a  poll  is  demanded,  vote  at 
adjourned  meeting.     Oriffin  v.  Ellis,  4  Jur. 

By  a  local  act,  the  inhabitants  of  each  <* 
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in  the  paiish,  in  vestry  assembled,  were  to  nomi- 
nate a  certain  number  of  persons  to  be  returned 
to  justices  at  petty  sessions,  who  were  to  select 
therefrom  a  certain  number  to  be  overseers.  At 
a  vestry  meeting  for  the  above  purpose,  there 
was  a  contest  as  to  the  persons  to  be  nominated  ; 
and,  after  a  show  of  hands,  a  poll  was  de- 
manded : — Held,  that  the  nomination  was  not 
necessarily  to  be  confined  to  the  persons  pi'esent 
at  the  meeting  ;  but  that  a  poll  might  be  law- 
fully had  on  a  future  day,  so  that  other  persons 
entitled  to  vote  might  take  part  in  the  nomina- 
tion. Reg.  V.  Iledger.  1  P.  &  D.  61 ;  12  A.  &  E. 
139. 

BejdotioB  of  Votes — Besult  not  Affected.] — At' 

an  election  of  churchwardens,  the  votes  of 
tenants  of  small  tenements,  the  owners  of  which 
were  rated  to  the  poor  and  highway  rates,  by 
virtue  of  the  13  &  14  Vict.  c.  99,  tendered  on 
behalf  of  one  of  the  candidates,  were  rejected  : — 
Held,  that  a  mandamus  to  convene  a  vestry  for 
the  election  of  churchwardens  would  not  lie  to 
try  the  question  whether  such  tenants  were 
entitled  to  vote,  it  not  being  shewn  that  the 
result  of  the  election  would  have  been  different 
if  their  votes  had  been  received.  Mawby  or 
Joyce,  Ex  parte,  3  EL  &  Bl.  718  ;  23  L.  J.,  M. 
C.  163  ;  18  Jur.  906. 

Of  Owner  of  Small  Tenement — 18  ft  14  Viot.  o. 
99.]— Where  the  13  &  14  Vict.  c.  99  (Small 
Tenements  Act),  has  been  adopted  in  a  parish, 
an  owner  of  a  tenement  of  a  value  not  exceeding 
6/.,  who  has  been  assessed  to  the  poor-rate  in- 
stead of  the  occupier,  is,  by  virtue  of  the  58 
Geo.  3,  c.  69,  entitled  to  vote  at  all  vestry  meet- 
ings in  respect  of  such  tenement ;  but  the  occu- 
pier has  no  such  vote.  But  for  whatever  num- 
ber of  tenements  such  owner  is  assessed,  he  can, 
at  the  most,  give  no  more  than  six  votes,  the 
restriction  in  58  Geo.  3,  c.  69,  s.  3,-  being  applic- 
able. BicMrdsan  v.  Gladwin,  El.,  Bl.  &  El. 
138  J  27  L.  J.,  M.  C.  192  ;  4  Jur.,  N.  S.  377. 

Ezecntors.] — When  a  person  is  assessed  to  a 
poor-rate  in  respect  of  his  own  property,  and  is 
also  executor  of  a  person  whose  executors  arc 
assessed  in  respect  of  property  of  the  deceased, 
he  is  entitled  to  vote  at  a  vestry,  under  58  Geo. 
3,  c.  69,  if  the  two  assessments  amount  to  25^. 
Reg,  V.  Kirhy,  1  B.  &  S.  647  ;  31  L.  J.,  Q.  B.  3  ; 
6  L.  T.  280  ;  10  W.  R.  13. 

ii.  Mode  of  Vothig  and  takirig  the  PolU, 

Votes  taken  per  oapita.] — Where,  under  a 
deed  of  feoffment,  lands  were  granted  to  four- 
teen feofiees,  for  the  maintenance  of  a  school- 
master to  instruct  the  children  of  all  the  in- 
habitants of  a  parish,  and  it  was  provided,  that 
no  act  concerning  the  lands  should  be  done  but 
in  a  vestry  or  meeting  of  the  feoffees,  and  ten, 
at  least,  of  the  inhabitants,  who  should  be 
vestrymen  and  not  feoffees,  in  a  vestry  to  be 
held  by  them ;  and  a  power  of  removal  of  the 
schoolmaster  was  given,  so  that  it  was  with  the 
consent  and  agreement  of  the  feoffees  and  vestry- 
men, or  the  major  part  of  them,  who  should  be 
assembled  in  vestry,  so  always  as  there  should 
be  ten,  at  least,  of  the  vestrymen  who  were  not 
feoffees,  voting  at  the  holding  of  the  vestry,  in 
which  the  putting  away  of  any  schoolmaster 
should  be  agreed  upon :  —  Held,  that,   in  the 


execution  of  the  power  of  the  removal  of  the 
master,  the  votes  were  to  be  taken  per  capita, 
and  not  according  to  68  Geo.  3,  c.  69.  Att.-Oen, 
V.  Wilkinson,  7  Moore,  187  ;  3  B.  &  B.  266. 

Irrelerant  Vote  does  not  prevent  tnbeeqnent 
Voting.] — An  irrelevant  vote  on  a  proposition 
submitted  to  a  vestry  meeting  does  not  prevent 
those  who  gave  it  &om  afterwards  voting  on 
any  other  proposition  relating  to  the  same  sub- 
ject propoe^  at  the  same  meeting.  Goding  v. 
Veley,  4  H.  L.  Cas.  479  ;  1  C.  L.  R.  950  ;  17  Jur. 
939. 

Person  not  ''Preeent"  nnlees  Voting.] — Where 
a  statute  requires  a  majority  consisting  of  a  pro- 
portion of  the  votes  of  persons  present  at  a 
meeting  to  render  valid  an  act,  there  must  be 
the  specified  proportion  of  those  present  actually 
voting  for  the  act,  and  those  who  refuse  to  take 
any  part  in  the  proceedings  cannot  be  considered 
as  absent.  JEynshaw,  In  re,  3  New  Sess.  Cas. 
507  ;  12  Q.  B.  398,  n.  ;  18  L.  J.,  Q.  B.  210. 

.  Proposal  of  Amendment  at  Acljonmed  Meeting 
to  take  Poll.] — The  churchwardens  of  a  parish 
gave  notice  that  a  vestry  would  be  held  on,  kc, 
to  make  a  rate  for  the  purpose  of  repairing 
the  fabric  of  the  parish  church  ;  that  a  snow  of 
hands  would  be  taken  upon  each  proposition 
and  amendment  which  might  be  submitted  to 
the  meeting ;  that  if  the  poll  should  be  demanded^ 
the  meeting  would  be  adjourned  to  the  8th  of 
July,  when  the  poll  would  be  taken  on  all  the 
propositions  and  amendments  made  at  such 
meeting  at  one  and  the  same  time,  that  the  poll 
should  be  kept  open  till,  &c.,  when  the  poll  should 
close,  and  the  result  should  be  final  and  conclu- 
sive. At  the  first  meeting  a  rate  of  2d.  in  the 
pound  was  proposed,  and  an  amendment  was 
moved  that  no  rate  should  be  granted;  the 
majority  was  in  favour  of  the  amendment ;  and 
on  a  poll  being  demanded  the  meeting  was  ad- 
journed and  the  poll  taken  upon  the  day  named, 
upon  the  motion  and  the  amendment.  At  the 
close  of  the  poll,  the  chairman  declared  that 
there  was  a  majority  in  favour  of  the  motion, 
whereupon  a  voter  proposed  to  move  another 
amendment,  but  was  not  allowed  to  do  so : — 
Held,  that  the  amendment  being,  in  £act,  a 
negative  of  the  original  motion,  there  was  no 
occasion  to  put  the  motion  separately  to  the 
meeting,  that  the  proceedings  were  regular  and 
the  rate  good.  Reg.  v.  Roberfg,  32  L.  J.,  M.  C. 
153  ;  3  B.  &  S.  495. 

Time  during  which  Votes  can  be  Taken.] — A 
vestry  meeting  was  convened  for  considering  the 
question  of  the  adoption  of  the  Small  Tenements 
Act,  and  after  a  show  of  hands  a  poll  was  de- 
manded, and  the  time  agreed  upon,  viz.,  upon 
two  consecutive  days  between  twelve  and  four, 
and  six  and  eight  o'clock  in  the  evening.  The 
voting  was  slack  on  the  first  dav,  but  on  the 
second  so  great  a  rush  was  made,  tLat  out  of  the 
whole  number  of  1,100  ratepayers,  300  or  400  were 
unable  to  vote  : — Held,  that  the  time  appointed 
was  reasonable,  and  that  there  would  have  been 
time  for  all  to  vote,  had  they  used  due  diligence. 
Reg.  V.  Sutton,  Lancashire  ^Overseers),  11  L.  T. 
487  ;  13  W.  R.  187. 

Kode  of  Election.] — Where,  upon  a  vacancy 
arising  in  the  office  of  organist  to  a  chureh,  the 
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vestiy  mianimonsly  resolved,  that  the  coarse  fol- 
lowed at  the  antecedent  election  should  be  pur- 
sued, and,  in  pursuance  of  this  intention,  ap- 
pointed a  committee  to  reduce  the  number  of 
candidates  to  six,  each  of  whom  should  take  the 
service  on  a  particular  Sunday  ;  and,  at  a  subse- 
quent vestry,  this  resolution  was  unanimously 
confirmed ;  and  the  committee  selected  six  out 
of  sixty  candidates  who  presented  themselves; 
and  at  the  time  of  the  election,  a  motion  was 
made  and  seconded,  that  A.,  a  candidate  who  had 
not  been  thus  selected,  should  be  eligible,  bitt 
this  was  negatived  on  a  division  ;  and  where, 
afterwards,  a  poll  having  been  demanded,  a 
gresLter  number  of  votes  was  tendered,  and  re- 
ceived as  tendered  only,  on  behalf  of  A.  than  on 
behalf  of  any  other  candidate  : — Held,  that,  it 
not  having  been  objected  at  the  previous  meet- 
ings that  the  votes  given  for  A.  were  lost  or 
thrown  away,  this  was  a  reasonable  mode  of  con- 
doctlng  the  election.  ZecreWj  Ex  partej  or  Reg, 
V.  St.  StepherCHy  Coleman-itrei't  ( Vicar,  «^r.),  2 
D.  &  L.  571  ;  14  L.  J.,  Q.  B.  34 ;  9  Jur.  255. 

Theproper  way  of  taking  the  vote  at  a  vestry 
is  by  a  poll,  the  meeting  being  adjourned  for  that 
purpose,  if  necessary  or  convenient.  Egham 
Burial  Board,  In  re,  3. Jur.,  N.  S.  956. 

Mode  of  Taking  Foils.] — ^At  a  meeting  of  the 
vestry  of  a  parish,  on  the  25th  of  February,  1870, 
to  elect  a  waywarden,  L.  and  C.  were  proposed 
and  seconded ;  the  majority  of  the  ratepayers 
present,  counting  each  as  a  single  vote,  was  in 
favour  of  L. ;  but  it  was  suggested  that  the  votes 
ought  to  be  counted  by  giving  each  ratepayer  his 
plurality  of  votes  ;  and  so  counting  the  votes,  the 
majority  was  in  favour  of  C.  A  p)oll  was  then 
demanded  on  behalf  of  L. ;  and  a  poll  was  ap- 
pointed to  be  taken  on  the  28th  of  February,  be- 
tween ten  and  two  o'clock,  at  the  room  in  which 
the  vestry  was  then  being  held.  On  the  28th, 
several  ratepayers  went  to  the  room  to  vote ;  but 
in  consequence  of  a  notice  that  C.  declined  to 
stand,  no  one  went  into  the  room,  and  no  poll 
whatever  was  taken.  C.  was  afterwards  in- 
formed, by  the  chairman  of  the  meeting,  that  he 
was  elected  by  the  votes  of  the  meeting,  and  the 
chairman  gave  him  a  certificate  of  his  election  : 
— Held,  that  he  was  not  elected ;  and  that  no 
poll  having  been  taken  after  it  had  been  duly  de- 
manded, the  election  was  void.  Beg.  v.  Coojwr, 
5  L.  R.,  Q.  B.  457  ;  39  L.  J.,  Q.  B.  273. 

At  an  election  of  parish  officers,  a  poll,  if  de- 
manded upon  a  show  of  hands,  must  be  taken  of 
the  ratepayers  generally  ;  and  the  election  is  a 
nullity,  if  the  poll  is  confined  to  persons  present 
when  the  poll  is  demanded.  Beg.  v.  St.  Mary, 
Lambeth  {Churclitcardenft,  <J-^.)i  3  N.  &  P.  416  ; 
1  W.,  W.  &  H.  398. 

A  division  of  a  vestry,  to  be  taken  in  the 
manner  prescribed  by  58  Geo.  3,  c.  69,  may  be 
taken  by  a  poll  of  all  the  ratepayers,  such  poll 
being  an  adjournment  of  the  vestry.  At  such 
poU,  the  original  proposition  and  an  amendment 
inconsistent  with  it,  being  the  only  one  proposed, 
may  be  put  to  the  vote,  and  affirmative  and  nega- 
tive votes  may  be  taken  upon  each,  and  in  that 
way  the  sense  of  the  voters  may  be  ascertained. 
Elt  V.  St.  Manfg.  IsUngUm,,  Burial  Board,  Kay, 
449.  See  also  Beg.  v.  St.  Pancrat  (^Vc^trymcn, 
<Jy.),  ante,  col.  812. 

Befosal  to  grant  Foil.] — A  local  act  relating 
to  a  parish  empowered  the  "  governors  and  guar- 


dians to  call  a  vestry  meeting  of  the  inhabitants 
of  the  parish  on  the  Easter  Tuesday  in  every  year, 
at  which  meeting  all  vacancies  in  the  list  of 
governors  and  gfuardians  shall  be  filled  up  by 
poll  or  ballot,  or  in  such  way  of  election  as  shall 
be  deemed  most  proper  and  convenient."  At  a 
vestry  meeting  held  in  pursuance  of  this  act,  the 
chairman  filled  up  the  vacancies  by  show  of 
hands,  and  refused  to  grant  a  poll  of  the  parish : 
— Held,  that  as  a  poll  of  the  parish  hatl  been  de- 
manded by  some  of  the  inhabitants  present  at 
the  vestry,  on  behalf  of  some  of  the  candidates, 
that  the  election  by  show  of  hands  could  not  be 
sustained,  as  it  was  for  the  meeting,  and  nof  for 
the  chairman,  to  decide  on  the  mode  of  election. 
Beg.  v.  St.  Mary,  Newington  QGvardia7i4t),  2 
B.  C.  C.  303  ;  6  D.  &  L.  162  ;  17  L.  J.,  Q.  B.  220 ; 
12  Jur.  918. 

Held,  also,  that  a  poll  had  properly  been  de- 
manded ;  that  the  chairman  was  bound  to  grant 
it,  and  adjouiTi  the  vestry  for  that  purpose,  so 
that  all  the  inhabitants  might  have  an  oppor- 
tunity of  voting.    lb. 

m 

Demand  for  Foil  not  Granted.] — At  a  vestry 
held  under  58  Geo.  3,  c.  69,  for  the  purpose  of 
electing  surveyors  of  highways,  of  which  public 
notice  had  been  given,  it  was  agreed  that  the  vote 
should  be  taken  by  a  show  of  hands,  leaving  it 
open  to  anyone  to  propose  that  the  votes  should 
be  taken  according  to  the  statute.  A.  and  B. 
were  proposed  and  seconded  for  the  office  of  sur- 
veyor, and  on  a  show  of  hands  A.  had  a  majority. 
It  was  then  proposed  and  seconded  on  behalf  of 
B.  that  the  votes  should  be  taken  according  to 
the  statute.  No  objection  was  made,  and  on  the 
votes  being  so  taken,  B.  had  a  majority,  and  was 
declared  duly  elected.  A.  then  demanded  a  poll 
of  the  whole  parish : — Held,  that  the  meeting 
having  agreed  to  a  poll  being  taken  according  to 
the  statute,  no  one  was  entitled  afterwards  to  de- 
mand a  poll  of  the  whole  parish,  that  the  election 
of  B.  was  valid,  and  that  a  mandamus  for  another 
meeting  to  elect  would  not  lie.  Beg.  v.  Hilling' 
rf(;»(T'/>fl70»lSQ-B.  718. 


e.  Audit  of  Aooonnts. 

Where  a  local  statute  confers  a  power  of  in- 
vestigating accounts  upon  auditors  to  be  annually 
elected,  and  to  be  summoned  by  the  vestry  clerk 
at  certain  stated  intervals  to  audit  the  accounts, 
the  court  will  not  grant  a  mandamus  to  compel 
the  latter,  when  new  auditors  have  been  elected 
for  the  succeeding  year,  to  call  a  meeting  of  the 
old  auditors  to  audit  the  accounts  of  the  past 
year.  St.  Giles  and  St.  George''*,  In  re.  1  D.  P.  C. 
540. 

The  trustees  appointed  and  acting  under  a 
local  act  for  building  a  church,  which  authorizes 
them  to  levy  rates  upon  the  inhabitants  of  the 
parish,  and  directs  that  the  accounts  shall  be 
audited  and  allowed  by  the  quarter  sessions,  are, 
nevertheless,  compellable,  under  1  &  2  Will.  4,  c. 
60,  8.  34,  to  produce  and  explain  their  accounts 
before  the  auditors  of  the  parish  accounts,  ai>- 
pointed  under,  and  in  consequence  of,  the  adoi)- 
tion  of  the  last-mentioned  act.  Bex  v.  St.  Pan- 
eras  Xew  Chxirch  (^Trmtecs),  5  N.  &  M.  219  ; 
3  A.  &  E.  535. 

Auditors  of  parish  accounts,  appointed  under 
that  act.  can  hold  meetings  only  in  the  board- 
room of  the  vestry.    Ih. 
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3.  Liability  of  Vestrymen. 


For  Pajrment  of  Solieitor  employed  by  theoL] — 
If  several  parishioners  in  the  vestry  sign  a  re- 
solution in  the  vestry  minute-book,  stating  that 
they  approve  of  an  action  brought  by  the  sur- 
veyor of  the  highways  against  A.,  and  that  they 
do  thereby  guarantee  to  him  all  legal  expenses 
that  are  or  may  be  incurred  by  him  in  prose- 
cuting that  suit,  this  binds  them  personally. 
HetLdehourck  v.  LangtoUj  3  C.  &  P.  566.  Rule 
for  a  new  trial  refused.     10  B.  &  C.  646. 

Vestrymen  who  signed  a  resolution  ordering 
the  parish  surveyor  to  take  steps  for  defending 
an  indictment  for  not  repairing  a  road,  were 
held  not  to  be  responsible  for  the  payment  of 
the  attorney  employed  by  the  surveyor.  Sprott 
V.  Powell,  3  Bing.  478  ;  11  Moore,  398.  And 
see  LaTichester  v.  Fretver,  9  Moore,  688  ;  2  Bing. 
361. 

Bight  of  Churchwarden  to  Contribution  from 
Yestrymen.] — Where  several  parishioners  joined 
at  a  vestry  meeting,  in  signing  an  order  autho- 
rizing two  churchwardens  to  put  a  new  roof  on 
the  parish  church,  and  both  concurred  in  giving 
orders  for  that  purpose,  and  one  of  them  (the 
plaintiff)  paid  the  artificers  ;  and  a  rate  for  re- 
imbursing them  having  been  quashed,  the  plain- 
tiff sued  the  defendant,  being  the  other  church- 
warden, for  a  moiety  of  the  money  so  paid  : — 
Held,  that  the  defendant  could  not  insist  on 
those  parishioners  who  had  signed  the  vestry 
order  being  joined  with  him  as  co-defendants  in 
the  action.  Lanchester  v.  TricJter^  8  Moore,  20 ; 
1  Bing.  201. 

Churchwarden  acting  aa  Kember  of,  after 
Bankruptcy.]  —  A  church^varden  of  a  parish 
named  in  Schedule  B.  of  the  Metropolis  Local 
Management  Act,  1855,  is  a  member  of  the 
vestry  of  that  parish  within  the  meaning  of  s. 
54,  and  is  liable  to  a  penalty  if,  after  becoming 
bankrupt,  he  acts  as  a  member  of  such  vestry. 
Leftly  V.  Mtmmngton,  4  Ex.  D.  307 ;  48  L,  J., 
Ex.  643  ;  40  L.  T.  850  ;  27  W,  R.  787. 

For  Von-Bepair  of  Flap  in  Fayement.]  — A 
water  meter  which  was  the  property  of  a  water 
company,  and  used  for  measuring  the  water 
supplied  by  the  company  to  the  defendants,  the 
vestry  of  a  parish,  for  watering  the  streets,  was 
placed  by  the  defendants  in  a  box  of  theirs  sunk 
in  the  footway  of  one  of  the  streets,  and  covered 
with  an  iron  flap.  The  defendants  were  the  sur- 
veyora  of  highway,  and  authorized  to  cause  the 
streets  to  be  watered.  The  plaintiff,  by  reason 
of  its  having  become  worn,  fell  and  was  injured  : 
— Held,  that  the  defendants  were  liable  in  their 
capacity  as  the  authority  for  waterins  the  street, 
in  which  capacity  they  had  placed  the  iron  flap 
there.  Blacltmore  v.  Mile  End  Old  Ibtvn  ( Veftry), 
9  Q.  B.  D.  451  ;  51  L.  J.,  Q.  B.  496  ;  46  L.  T. 
869  ;  30  W.  R.  740— C.  A. 


4.  Vestry  Clerk. 

Admission  to  Office  of] — A  mandamus  will 
not  lie  to  admit  a  vestry  clerk  to  his  office. 
Jiej-  V.  Croi/don,  5  T.  R.  713. 

Objecting  to  produce  Vestry  Book.] — A  vestry 
clerk,  who  is  called  as  a  witness,  cannot,  on  the 


ground  that  it  may  criminate  himself,  object  to 
produce  the  vestry-book  kept  under  58  Geo.  3, 
c.  69,  s.  2.  BradsJiaw  v.  Murphy,  7  C.  &  P. 
612. 

Proof  of  Office.] — ^To  an  action  brought  by  the 
vestry  clerk  of  a  parish  under  a  local  act,  the 
defendant  pleaded  that  the  plaintiff  was  not  the 
vestry  clerk  : — Held,  that  evidence  of  his  having 
acted  as  vestry  clerk  was  sufficient  prim& 
facie  evidence  of  his  appointment.  I^Gahey  v, 
AUton,  2  M.  &  W.  206  ;  2  Gale,  238. 

Bemnneration  of.] — ^A  special  payment  made 
by  the  vestry  of  a  metropolitan  parish  to  the 
vestry  clerk,  and  ordered  to  be  chaiged  upon  the 
poor-rate,  for  preparing  the  valuation  list  re- 
quired by  the  Valuation  (Metropolis)  Act,  1869 
(32  &  33  Vict.  c.  67),  was  disallowed  by  the  poor- 
law  auditor,  on  the  ground  that  the  preparation 
of  the  list  was  among  the  statutory  duties  of  the 
vestry  clerk,  for  which  he  was  remunerated  by 
salary,  and  because  the  charge  was  excessive, 
there  being  nothing  to  shew  the  payment  to  any 
person  of  any  part  of  that  sum  : — Held,  that  the 
disallowance  must  be  quashed,  for  there  was 
nothing  in  the  Vestry  Clerks  Act  (13  &  14  Vict 
c.  57)  to  shew  that  the  preparation  of  the  valua- 
tion list  was  among  the  general  duties  of  the 
vestry  clerk,  and  that,  with  regard  to  the  all^ped 
excess  in  the  chaige,  the  claim  of  the  vestry 
clerk  was  not  limit^  to  his  expenses,  and  it  did 
not  appear  that  the  amount  paid  was  not  a  rea- 
sonable allowance  for  his  wonc  and  outlay.  Reg, 
V.  Cwmherlege,  2  Q.  B.  D.  366  ;  46  L.  J.,  Q.  B. 
214  ;  36  L.  T.  700  ;  25  W.  R.  605. 
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I.    FOR  WHAT  IT  LIES. 
Land  and  otheb  Property. 


or  for  an  acre  of  land,  described  only  by  the 
name  of  land,  though  there  are  a  wall  and  porch, 
and  part  of  a  house  built  upon  it.  Goodtitle  d. 
Chester  v.  Alher,  1  Burr.  133  ;  1  Ld.  Ken.  427. 
Ejectment  lies  for  land  and  a  beast  gate  in 
Suffolk,  for  it  means  a  certain  quantity  of  land 
or  common  appurtenant  to  the  land  mentioned. 
Mellington  v.  Goodtitle,  Andrews,  106  ;  2  Str. 
1084. 


Land.] — Ejectment  will  lie  by  an  owner  of  the 
fioil  for  land  which  is  part  of  the  king's  highway  ,- 


Kessuago    <<or"    Tenement.]— But  not  for 

a  messuage  "  or  "  tenement :  but  if  it  is  of  a 
messuage  '*  and  "  tenement,  the  court  will  give 
leave  to  strike  out  the  words  "  and  tenement." 
Ooodright  d.  Welch  v.  Flood,  3  Wils.  23.  And 
see  Doe  d.  Bradshaw  v.  Plowman,  1  East,  441  ; 
and  Doe  d,  Stewart  v.  Denton,  1  T.  R.  11. 

Ketsnage  <<and"  Tenement.] — Where  judg- 
ment in  ejectment  for  a  messuage  "and" 
tenement  was  entered  up  generally  for  the 
plaintiff,  it  was  no  ground  for  reversal  on  error. 
Doe  V.  Laurie  v.  Dyeball,  8  B.  &  C.  70 ;  2 
M.  &  R.  184  ;  1  M.  &  P.  330. 

Tin-bonnd.] — A  tin-bound  is  a  mere  easement 
for  which  an  ejectment  cannot  be  brought.  Doe 
d.  Falmituth  {Earl)  v.  Alderson,  1  Gale,  441  ; 

1  M.  &  W.  210  J  4  D.  P.  C.  701. 

Toll  Honsei  and  Oatet.] — Trustees  under  a 
turnpike  act  having  demised  to  one  of  several 
mortgagees  such  proportion  of  the  tolls  arising 
from  the  road  and  of  the  toll-bouses  and  toll- 
gates  for  collecting  the  same,  as  the  sum  advanced 
by  him  bore  to  the  whole  sum  raised  on  the 
credit  of  the  tolls,  the  mortgagee  brought  eject- 
ment for  the  toll-houses  and  toll-gates,  in  order 
to  repay  himself  the  interest  due  to  him  : — Held, 
that  he  might  well  maintain  ejectment,  not- 
withstanding a  clause  in  the  act  that  all  the 
mortgagees  should  be  creditors  upon  the  tolls  in 
equal  degree.  Doe  d.  Banks  v.  Booth,  2  B.  &  P. 
219. 

Dower.] — Ejectment  does  not  lie  for  dowei* 
which  has  not  been  assigned.  Doe  d.  Nutt  v. 
Nutt,  2  0.  &  P.  430. 

Beotory.  ] — Nor  for  a  rectory  against  a  person 
who  has  been  simoniacally  presented.  Doe  d. 
J^atsan  v.  Fletcher,  8  B.  &  C.  26 ;  2  M.  &  R. 
206. 

Canonry.] — Nor  for  a  canonry,  assuch.  Doe  d. 
Butclter  v.  Musgrave,  1  Scott,  N.  R.  451 ;  1 
M.  k  G.  625  ;  4  Jur.  631. 

2.  Description  of  Property  Claimed. 

Generally.] — It  is  not  necessary  to  aver  the 
premises  to  be  in  a  parish  ;  if  they  are  described 
as  being  in  the  parish  of  A.  and  B.,  the  court  will 
construe  it  to  mean  part  in  the  parish  of  A.  and 
part  in  B. ;  B.  being  the  name  of  a  parish. 
Goodtitle  d.  Brembridge  v.  Walter,  4  Taunt. 
671. 

Lands  sought  to  be  discovered  were  described 
in  a  declaration  as  "  situate  in  the  county  of  S.," 
without  any  other  local  description  : — Held,  on 
motion  in  arrest  of  judgment,  that  the  declara- 
tion was  good.    Doe  d.  Edwards  v.   Gunning, 

2  N.  &  P.  260  ;  7  A.  &  E.  240  ;  W.,  W.  &  D.  460  ; 
S.  P.,  Doe  d.  Bassett  v.  Mew,  7  A,kE.  240. 
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The  vill  in  which  the  demised  laods  lie  may, 
after  verdict,  be  collected  from  the  vill  in  which 
the  ejection  is  laid  to  have  been  committed. 
Goodright  d.  Smulltoood  v.  I^rother,  2  W.  Bl. 
70<5. 

Semble,  that  the  omission  of  all  local  descrip- 
tion of  the  tenement  demised,  is  error,  though 
the  county  and  vill  in  which  the  demise  was 
made  were  stated  in  the  declaration,  and  the 
county  was  stated  in  the  margin,  before  15  &  16 
Vict.  c.  76.  Doe  d.  Eogers  v.  BafJi,  2  N.  &  M. 
440. 

If  the  pai-ishes  of  A.  and  of  B.  are  united  by  act 
of  parliament  for  the  maintenance  of  their  poor, 
and  for  no  other  purpose,  it  is  a  mistlescription 
to  state  premises  which  are  actually  within  the 
parish  of  A.,  as  situate  in  the  united  parishes  of 
A.  and  B.  Goodtitle  d.  Pinsent  v.  Lammiman^ 
2  Camp.  274  ;  6  Esp.  128. 

Where  the  premises  were  described  as  being  in 
the  parish  of  Westbury,  and  it  was  proved  that 
there  were  two  parishes  of  Westbury,  viz.  West- 
bury  on  Tyrm,  and  Westbury  on  Severn  :— Held, 
that  this  was  not  a  variance.  Doe  d.  James  v. 
JIarrh,  5  M.  &  S.  326. 

Evidence  as  to  Pariali.]— In  ejectment  for~a 
house,  to  shew  that  it  is  situated  in  the  parish 
mentioned  in  the  declaration,  it  is  prima  facie 
evidence  that  the  place  in  which  it  stands  is 
watched  by  the  watchman  of  that  parish.  Doe 
d.  Qumon  v.  Welch ,  4  Camp.  264. 

Where  Claim  exceeds  Amonnt  to  which 
Plaintiff  has  Titie.]—A  plaintiff  will  recover 
according  to  his  title,  where  he  demands  more 
than  he  has  a  title  to,  but  not  e  contra.  Di-nn 
d.  BiirgeM  v.  Pvrvhj  1  Burr.  326. 

A  declaration  contained  two  demises  by  two 
different  lessore  of  two  distinct  undivided  thirds  ; 
judgment  was  given  that  the  plaintiff  "do 
recover  his  said  terms  : "  it  appeared  from  the 
facts  stated  in  a  bill  of  exceptions  to  the  judge's 
directions  on  a  point  of  law,  that  the  ejectment 
respected  only  one  undivided  third  :— Held,  well 
enough  on  this  record,  where  the  point  was  only 
raised  by  bill  of  exceptions.  Howe  v.  Power, 
2  N.  R.  2. 

A  plaintiff  having  proved  that  he  waa  entitled 
to  recover  part  of  the  premises  ;  the  question  of 
the  precise  extent  of  his  claim,  as  defined  by 
particular  metes  and  boundaries,  cannot  be 
inquired  into.  Doe  d.  Drapers'  Company  v. 
WiUon,  2  Stark.  477. 

Identity  of  Premises.]— Whether  the  premises 
sought  to  be  recovered  in  ejectment  are  identical 
with  those  included  in  an  outstanding  mortgage, 
is  a  cjuestion  of  fact  which  must  be  submitted  to 
the  jury.  Brown  v.  ArvtMfrmg.  7  Ir.  R.,  C.  L. 
130. 

Undivided  Moiety.]— Under  a  demise  of  the 
whole,  an  undivided  moiety  may  be  recovered. 
Doe  d.  Bryajit  v.  Wijfpel,  1  Esp.  360;  aS.  P., 
Denn  d.  Burgesa  v.  Ptirvh,  1  Burr.  326. 

Misdescription  in  Verdict.]— An  objection  to 
a  veixlict  in  ejectment,  as  including  the  entire 
interest  in  lands  instead  of  one-third,  is  no 
ground  of  exception,  and  cannot  be  entertained 
upon  a  writ  of  error.  Favasett  v.  Carpenter, 
5  Bligh,  N.  S.  75. 


II.    TITLE  OF  PLAINTIFF  IN  ACTION  OF. 
1.  Must  be  a  Legal  Title. 

In  ejectment,  the  person  having  the  legal  title 
must  prevail.  Doe  d.  Da  Qntta  v.  Wharton^ 
8  T.  R.  2  ;  &  P.,  Ooodtitle  d.  Jones  v.  Jimes^ 
7  T.  R.  47 ;  2)^  d.  Hodttden  v.  Staple,  2  T.  R. 
684  ;  and  Roe  d.  Eberall  v.  Lowe,  1  H,  Bl. 
447. 

Even  in  an  ejectment  by  a  trustee  against  his 
cestui  que  trust.  Rt*e  d.  Read-e  v.  Reade,  8 
T.  R.  122 ;  Weaklij  d.  Yea  v.  Rogern,  5  East, 
138,  n. 

What  is.] — The  trustee  of  a  term  to  satisfy 
creditors,  not  having  notice  of  an  agreement  for 
a  lease  before  the  grant  of  the  term,  may  main- 
tain an  ejectment  against  the  tenant  in  poases> 
sion  under  the  agn:tiement.  Goodtitle  d.  Estwick 
V.  ^yay,  1  T.  R.  735. 

A.,  being  tenant  in  fee-simple  of  customary 
land,  which  passed  by  bargain  and  sale,  with 
surrender  and  admittance,  became  bankrupt,  and 
the  commissioners  assigned  the  land  to  the  as- 
signees. Afterwards  the  bankrupt  died  ;  and 
after  that  the  assignees  were  admitted.  Eject- 
ment being  brought,  on  the  demises  of  the  bank- 
rupt's heir-at-law,  and  of  the  assignees,  both 
laid  between  the  bankrupt's  death  and  the  ad- 
mission : — Held,  that  the  plaintiff  must  recover 
on  one  or  the  other  demise,  for  that  the  title  was 
not  in  abeyance  ;  but,  if  the  assignees'  title  was 
not  perfect,  it  was  in  the  heir.  Doe  d.  Damon, 
V.  Parke,  4  A.  &  E.  816. 

An  uncertificated  bankrupt  purchased  pre- 
mises which  he  had  occupied,  and  which  he  con- 
tinue<l  to  occupy  for  the  purposes  of  his  business. 
These  premises  were  conveyed  to  A.,  in  trust  for 
the  bankrupt,  by  a  deed  which  recited  that  the 
legal  estate  was  outstanding  in  a  third  person. 
Subsequently  A.,  on  the  oi3er  of  the  Court  of 
Chancejy,  conveyed  the  premises  to  the  assignees 
appointed  under  the  bankruptcy.  After  this 
their  attorney  took  possession  of  the  bankrupt's 
goods,  and  threatened  to  turn  him  out  of  the 
premises  unless  he  signed  an  attornment  to  the 
assignees,  which  he  accordingly  did  : — Held,  that 
they  had  sufficient  title  to  enable  them  to  main- 
tain the  action.  Cooper  v.  Lamh,  14  L.  T.  287  ; 
14  W.  R.  610. 

By  a  deed  of  settlement  premises  were  limited 
to  such  uses  as  A.  B.  should  appoint ;  and  in  de- 
fault of  appointment,  to  the  use  of  C.  D.  in  fee, 
in  trust  for  A.  B.  in  fee.  In  exercise  of  the 
power,  A.  B.  demised  the  premises  for  a  term  of 
years,  yielding  and  paying  during  the  term  a 
yearly  rent  unto  A.  B„  his  heirs  and  assigns. 
The  lessee  covenanted  with  A.  B.,  his  heirs  and 
assigns,  for  payment  of  the  rent,  and  also  for 
repair,  during  the  term  ;  and  the  lease  contained 
a  proviso  that  in  case  of  non-payment  of  the 
rent,  or  non-performance  of  any  of  the  cove- 
nants, it  should  be  lawful  for  A.  B.,  his  heirs  and 
assigns,  to  re-enter  : — Held,  that  as  A.  B.  (having 
only  an  equitable  estate)  was  a  stranger  to  the 
estate,  reservation  in  the  lease  to  him  and  his 
heirs  and  assigns  might  be  rejected,  and  that  the 
party  entitled  under  the  settlement  to  the  rever- 
sion had  a  right  to  recover  in  ejectment,  under 
the  power  of  re-entry  for  breach  of  any  of  the 
covenants.  Greenaioay  v.  Hart,  2  C.  L.  R. 
370  ;  14  C.  B.  340  ;  23  L.  J.,  C.  P.  115  ;  18  Jur. 
449. 
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Agreement  to  Sell  to  Tenant— Furohaae  not 
Completed.] — ^A.,  being  in  possession  of  land, 
agreed  by  writing  that  H.  should  sell,  and  he, 
A.,  should  porchase  the  land  for  an  estate  pur 
autre  vie  ;  that  A.  *^  shall  be  entitled  to  the  pos- 
session or  to  the  rents  on  or  from  this  day  ;"  H. 
to  make  a  good  title  in  twenty -one  days ;  if  the 
purchase  should  not  be  completed  by  a  day 
named,  A.  to  pay  interest.  The  purchase  was 
not  completed,  but  A.  continued  to  hold.  H. 
gave  A.  notice  to  quit,  in  the  ordinary  form  of 
notice  to  tenant  from  year  to  year : — Held,  in 
the  absence  of  any  evidence  as  to  right  of  posses- 
sion in  A.,  that  H.,  on  tliose  facts,  might  recover 
against  A.  in  ejectment  Doe  d.  Bord  v.  Burton, 
16  Q.  B.  807  ;  15  Jur.  990. 

Possession  of  Esther  is  Eyidenoe  of  Title  of 
ton.] — ^A  plaintiff  relied  on  her  own  possession 
for  thirteen  years,  and  Her  husband's  before  her 
for  eighteen  years,'  but  in  so  doing  shewed  that  her 
husband  di€^d  leaving  children.  The  defendant, 
in  whom  the  legal  estate  was  before  the  twenty 
years,  had  tumS  the  plaintiff  out  of  possession  : 
— Held,  first,  that  the  possession  of  the  plaintiff, 
not  being  connected  by  right  with  that  of  her 
husband,  s.  34  of  3  &  4  Will.  4,  c.  27,  did  not 
give  her  the  right  of  possession  against  the  de- 
fendant. Btfe  d.  Calmer  v.  Barnard^  13  Q.  B. 
945 ;  18  L.  J.,  Q.  B.  306  ;  13  Jur.  915. 

Held,  secondly,  that  the  possession  of  the  hus- 
band of  the  plaintiff  was  primii  facie  evidence  of 
the  title  of  ms  heir,  against  which  the  possession 
of  the  plaintiff  could  not  prevail.    lb, 

Conyeyance  from  Tmstee  to  Cestui  qne  trust 
eaimot  be  presumed.] — A  jury  is  not  to  be  di- 
rected to  presume  a  conveyance  by  a  trustee  to 
the  cestui  que  trust,  unless  it  is  reasonably  pro- 
bable that  such  a  conveyance  was  in  fact  exe- 
cuted.   JPQu^en  V.  Meade,  28  L,  T.  768. 

By  a  will,  trustees  were  directed  to  hold  a 
leasehold  estate  for  A.  for  life,  and  after  the 
death  of  A.  for  the  plaintiff  absolutely.  A.  died 
in  September,  1871.  The  plaintiff  brought  eject- 
ment for  part  of  the  estate  in  March,  1873.  One 
of  the  trustees  had  died,  the  survivor  was  not 
joined  in  the  writ,  nor  had  he,  in  fact,  assigned 
the  legal  estate  to  the  plaintiff.  The  court  held 
that  the  jury  could  not  have  been  directed  to 
presume  an  assignment  of  the  legal  estate  to  the 
plaintiff,  but  made  absolute  a  rule  for  a  new 
trial,  allowing  the  plaintiff  to  amend  by  adding 
the  name  of  the  surviving  trustee.    lb. 

Title  Pounded  on  Fraud.]— A.  procured  B.  to 
grant  him  a  lease  of  premises,  by  means  of  a 
false  representation  that  he  intended  to  carry  on 
a  lawful  trade  therein.  Having  obtained  posses- 
sion, A.  converted  the  premises  into  a  common 
brothel,  whereupon  B.  forcibly  exj)elled  him  : — 
Held,  that  A.  might  maintain  ejectment,  the 
fraudulent  misrepresentation  and  the  subsequent 
ill^al  use  of  the  premises  not  being  sufficient 
(at  law)  to  avoid  the  lease.  Feret  v.  If  ill,  15 
C.  B.  207  ;  2  C.  L.  R.  1366  ;  23  L.  J.,  C.  P.  186  ; 
10  Jur.  1014. 

A.  procured  B.  to  execute  to  him  an  assign- 
ment of  a  lease,  by  means  of  a  false  and  fraudu- 
lent representation,  that  he,  A.  was  executor  and 
devisee  of  C,  and  in  that  capacity  a  creditor  of 
B. ;  B.  was,  in  fact,  indebted  to  C.  for  part  of 
the  all^[ed  consideration-moneys : — Held,  that 
A.  might  maintain  ejectment;  the  fraudulent 


representations  not  being  sufficient  (at  law)  to 
avoid  the  deed,  and  a  court  of  law  being  incom- 
petent to  do  perfect  justice  between  the  parties. 
AugtiJi  V.  Taite,  8  Ir.  C.  L.  R.  35— Ex.  Ch. 


Or  Illegality.] — Land  of  L.  having  been 


delivered  to  H.  upon  elegit,  H.  brought  ejectment 
against  L.  It  appeared  at  the  trial  that  the 
elegit  had  issued  upon  a  judgment  entered  up 
under  a  warrant  of  attorney  given  before  17  & 
18  Vict.  c.  90  (which  repeals  the  usury  laws)  by 
L.  to  secure  sums  to  become  payable  on  bills  of 
exchange,  having  less  than  twelve  months  to 
run,  which  were  given  upon  a  loan  at  usurious 
interest.  It  being  objected  that,  so  far  as  re- 
garded the  land,  the  proviso  in  2  &  3  Vict.  c.  37, 
s.  1,  took  the  facts  out  of  the  protection  of  that 
act,  as  being  a  security  upon  land,  and  therefore 
the  execution  was  bad,  as  being  founded  on  a 
usurious  contract : — Held,  that  supposing  the 
judgment  or  execution  bad,  the  objection  could 
not  be  taken  in  the  ejectment,  but  that  the 
proper  course  would  have  been  to  move  to  set 
the  judgment  or  execution  aside.  Ilvghrs  v. 
Lumley,  4  El.  &  Bl.  274  ;  24  L.  J.,  Q.  B.  57  ;  1 
Jur.,  N.  S.  422. 

2.   POS8ES80BT  TITLE. 

Prior  Possession.] — Prior  possession,  however 
short,  is  a  sufficient  primft  facie  title  in  ejectment 
against  a  wrongdoer.  Bve  d.  Hughes  v.  Bye- 
ball,  M.  &  M.  346  ;  3  C.  &  P.  610. 

If  it  is  proved  that  the  plaintiff  let  the  locus 
in  quo  to  a  tenant,  who  held  peaceable  possession 
for  about  a  year ;  this  is  sufficient  evidence  of 
title  as  against  a  party  who  came  in  the  night, 
and  forcibly  turned  such  tenant  out  of  possession. 
lb. 

In  ejectment  against  a  person  who  has  entered 
forcibly,  without  any  title,  evidence  of  prior  pos- 
session is  sufficient  to  entitle  the  plaintiff  to 
recover ;  and  the  plaintiff  does  not  lose  his  right 
to  insist  on  such  possession  by  setting  up  a  title 
which  he  fails  to  establish  in  proof.  Bavuon  v. 
Gent,  1  H.  &  N.  744  ;  26  L.  tf.,  Ex.  122  j  3  Jur., 
N.  S.  342. 

Possession  creates  devisable  Interest] — The 
mere  possession  of  land  for  less  than  twenty 
years  confers  upon  the  possessor  a  prim^  facie 
heritable  and  devisable  interest  in  fee  therein 
good  against  all  the  world  but  the  true  owner 
of  the  soil,  and  the  devisee  in  fee  of  such  pos- 
sessor may  maintain  ejectment  against  any 
person  whose  title  is  founded  merely  on  sub- 
sequent adverse  possession  for  less  than  twenty 
years.  Asher  v.  IVhiteloch,  1  L.  R.,  Q.  B.  1 ;  35 
L.  J.,  Q.  B.  17  ;  11  Jur.,  N.  S.  925  ;  14  W.  R.  26. 

Possession  under  Deed  having  Covenant  to 
convey  Legal  Estate.] — Possession  for  many 
years,  under  a  deed  declaratory  of  a  beneficial 
interest,  in  which  a  covenant  to  convey  the  legal 
estate  is  inserted,  will  not  raise  a  presumption 
that  such  estate  has  been  conveyed  to  the  pos- 
sessors, nor  entitle  them  to  bring  an  ejectment. 
Ooodright  v.  Swymnier,  1  Ld.  Ken,  385. 

Vecessary  Possession  to  Kaintain.]  — Mere 
possession  is  not  sufficient  to  sustain  an  eject- 
ment against  a  wrongdoer,  where  it  is  she^Ti  that 
the  title  is  out  of  the  plaintiff.  Nagle  v.  Shea, 
8  Ir.  R.,  C.  L.  224. 
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statute  of  LimitatioiLf .] — A.,  more  than  twenty 
vears  before,  without  the  permission  of  the  lord, 
inclosed  a  small  portion  of  the  waste  of  a  manor, 
on  which  he  bnilt  himself  a  hut.  In  1835,  the 
encroachment  having  been  presented  at  the  lord's 
court,  the  then  lord  of  the  manor,  accompanied 
by  his  steward,  went  to  the  premises,  A.'s  family 
being  there,  and,  stating  that  he  took  possession, 
directed  that  a  stone  should  be  taken  out  of  the 
wall  of  the  hut,  and  that  a  portion  of  the  fence 
should  be  removed.  All  this  was  done  in  the 
absence  of  A.  The  loixl  and  his  steward  then 
retired,  and  nothing  more  was  done : — Held,  that 
the  acts  so  done  by  the  lord  did  not  amount  to 
a  dispossession  of  A.,  and  a  resumption  of  pos- 
session by  the  lord,  so  as  to  entitle  the  latter  to 
maintain  ejectment  within  twenty  years  from 
that  time.  Doe  d.  Baker  v.  Coombes^  or  Combef, 
9  C.  B.  7U  ;  19  L.  J.,  C.  P.  3D6. 

A  tenant  by  the  curtesy  affected  to  devise  the 
estate  to  B.  for  life,  with  remainder  to  C.  The 
heir  did  not  interfere,  and  B.  took  and  held  pos- 
session under  the  ^\'ill  for  more  than  twenty 
years.  B.  then  conveyed  the  premises  in  fee  to 
the  defendant.  Afterwards  B.  died.  The  as- 
signee of  C,  the  remainderman,  brought  eject- 
ment : — Held,  that  B.  had  acquired  no  title  by 
possession  under  the  Statute  of  Limitations  as 
against  persons  claiming  under  the  will,  and 
that  the  defendant  was  estopped  from  sotting 
up  the  invalidity  of  the  will.  Board  v.  Board, 
9  L.  R.,  Q.  B.  48  ;  43  L.  J.,  Q.  B.  4 ;  29  L.  T.  459 ; 
22  W.  R.  206. 

Evidence   to   shew  Foteeenon   BightfU.] — 

Parol  evidence  having  been  given  of  the  assign- 
ment of  a  lease  to  the  occupier  of  land,  and 
of  the  payment  to  the  owner  of  the  fee  of 
the  conventionary  rents,  during  several  years 
included  in  the  lease  : — Held,  that  the  possession 
of  the  occupier  must  be  held  to  be  a  rightful 
possession  under  the  term.  Metiers  v.  Brown, 
1  H.  &  C.  686 ;  32  L.  J.,  Ex.  138  ;  9  Jur.,  N.  S. 
416  ;  7  L.  T.  795  ;  11  W.  R.  429. 


3.  Under  Compulsoby  Powers  of  Purchase. 

Company  taking  Land  nnder  Act  of  Parlia- 
ment.]— Ejectment  to  recover  a  portion  of  the 
land  and  btmks  of  the  Swansea  Canal.  In  1779, 
P.,  being  seised  of  the  land,  demised  the  same 
to  M.  &  Co.  for  sixty-five  years.  In  1793  the 
Swansea  Canal  Company  was  formed  for  making 
a  canal,  which  was  intended  to  pass  in  part 
through  the  land  in  question,  and  tney  obtained 
an  act  for  that  purpose.  In  1797,  M.  &  Co.  and 
B.  widened  a  canal  made  by  M.  &  Co.,  and  ex- 
tended the  same  through  part  of  the  land,  which 
canal  joined  and  formed  a  continuation  of  the 
Swansea  Canal.  The  powers  for  making  a  por- 
tion of  the  canal  which  passed  through  a  portion 
of  the  lands  sought  to  be  recovered,  were  ob- 
tained by  B.  and  M.  &  Co.  By  that  act  it  was 
enacted,  that  upon  payment  or  tender  of  certain 
sums  of  money  adjudged  by  commissioners,  or 
assessed  by  juries,  for  the  purchase  of  any  such 
lands,  it  should  be  lawful  for  the  canal  company 
to  enter  upon  such  lands,  or  before  such  payment 
or  tender,  by  leave  of  the  owners  and  occupiers, 
and  thereupon  such  lands  should  be  vested  in  such 
company.  The  lands  sought  to  be  recovered 
formed  part  of  the  lands  authorized  to  be  taken 
by  the  canal  act.    No  payment  or  satisfaction 


was  made  or  agreed  to  be  made  to  the  owners 
of  the  lands,  but  everything  was  done  by  B., 
with  the  full  consent  and  approbation,  and  in 
accordance  with  the  wishes  of  such  owners  and 
proprietors.  The  defendant  in  1835  became  the 
assignee  of  B.  C,  in  1800,  became  the  purchaser 
of  the  lands,  and  the  interest  therein  afterwards 
became  vested  in  the  plaintiff  at  the  expiration 
of  the  lease  in  1845: — Held,  that  the  plaintiff 
was  entitled  to  recover  possession  of  the  lands. 
Doe  d.  Patrick  v.  Beaufort  (^Duke^  6  Ex.  498  ; 
20  L.  J.,  Ex.  251. 

Landi  Clansei  Aet] — ^A  company  took  posses- 
sion of  land  for  the  purposes  of  its  railway,  by 
an  agreement  with  R.,  who  was  in  possession  c^ 
the  land.  While  the  parties  were  treating  for 
the  price,  the  plaintiff,  on  the  30th  August,  1860, 
informed  them  that  he  was  the  mortgagee  in  fee 
of  the  land,  and  claimed  compensation  from 
them.  The  company  did  not  admit,  or  acknow- 
ledge, or  dispute  his  title,  but  asked  for  a  short 
delay  during  the  absence  of  its  legal  adviser. 
On  the  25th  October,  1860,  the  plaintiff  brought 
ejectment  to  recover  possession  of  the  land: — 
Held,  that  as  the  title  was  not  in  dispute,  the 
action  could  not  be  maintained,  and  that  the 
company  had  a  right  to  the  undisturbed  posses- 
sion of  the  land,  under  the  Lands  Clauses  Act, 
8  &;  9  Vict.  c.  18,  s.  124.  Jolly  v.  Wimbledoti 
ajid  Dorking  Railway  Company,  1  B.  &  S.  807  ; 
31  L.  J.,  Q.  B.  95  ;  5  L.  T.  615  j  10  W.  R.  253— 
Ex.  Ch. 

A  railway  company  having  complied  with  the 
provisions  of  a  85  of  the  Lands  Clauses  Act, 
8  &  9  Vict.  c.  18,  entered  upon  and  took  land 
within  the  time  prescribed  by  s.  123  for  exercis- 
ing their  compulsory  powers,  and  continued  in 
possession  after  the  prescribed  period,  without 
having  had  compensation  assessea  and  the  land 
conveyed  to  them  : — Held,  that  their  oontina- 
ance  in  possession  was  not  nevertheless  unlaw- 
ful, and  that  an  ejectment  could  not  be  main- 
tained against  them  under  such  circumstances. 
Doe  d.  Armistead  v.  North  Staffordshire  BaiU 
way  Company,  16  Q.  B.  526  ;  20  L.  J.,  Q.  B.  249  ; 
15  Jur.  944 ;  S,  P.,  Doe  d.  Hudson  v.  Leed^ 
and  Bradford  Railtoay  Company,  16  Q.  B. 
796  ;  21  L.  J.,  Q.  B.  486  ;  15  Jur.  946. 

4.  Upon  Covenants  Broken. 

Covenant  to  Bepair.]~A  general  covenant  to 
repair  and  further  to  repair  within  three 
months  after  notice  from  the  lessor,  are  separate 
and  independent  coi^nants,  and  a  right  of  re- 
entry attaches  for  a  breach  of  the  former,  though 
no  notice  is  given  under  the  latter.  Baylis  v. 
Le  Gros,  4  C.  B.,  N.  S.  537  ;  4  Jur.,  N.  S.  513. 

A  lessor,  finding  the  demised  property  out  of 
repair,  intending  to  take  advantage  of  a  clause 
of  forfeiture  contained  in  the  lease,  entered  into 
an  agn*eement  with  an  under-tenant,  whom  he 
found  there,  to  let  them  to  him  as  a  yearly 
tenant,  and  subsequently  received  rent  from 
him  : — Held,  a  sufficient  re-entiy  to  avoid  the 
lease.    lb. 

When  a  lease  contains  a  general  covenant  to- 
repair,  and  also  a  covenant  to  repair  within 
three  months  after  notice,  with  a  condition  of  re- 
entry on  the  breach  of  any  of  the  covenants,  a 
notice  given  to  the  lessees  to  repair,  in  accord- 
ance with  the  covenants,  is  not  a  waiver  of  the 
forfeiture  under  the  general  covenant  to  repair, 
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and  does  not  deprive  the  laudlord  of  his  right  of 
re-entry  before  the  expiration  of  the  three 
months  from  the  date  of  the  notice.  Few  v.  Per- 
ki/u,  36  L.  J.,  Ex.  62  ;  16  L.  T.  62  ;  15  W.  R.  713. 

Covenant  not  to  Assign.] — In  ejectment  for 
breach  of  covenant,  brought  by  a  landlord 
against  his  tenant,  it  appeared  that  the  plaintiff 
had  sought  to  re-enter  on  the  premises  for  a  for- 
feiture for  breach  of  a  covenant  not  to  assign 
without  consent,  but  found  them  shut  up,  and 
empty  : — Held,  that,  in  order  to  entitle  the  plain- 
tiff to  recover,  it  was  not  necessary  for  him  to 
shew  that  there  was  no  sufficient  distress  found  on 
the  premises  at  the  time  when  he  attempted  to 
re-enter.     Wedgicood  v.  Hart,  2  Jur.,  N.  S.  288. 

Waiver — ^Aooeptanoe  of  Bent.]  —  A  lessee 
tenders  money  in  payment  of  rent  due,  and  re- 
quires that  it  shall  be  accepted  as  rent ;  the 
lessor  refuses  so  to  accept  it,  but  says  that  he 
'will  accept  it  as  compensation  for  past  occupa- 
tion, and  (each  party  still  continuing  to  assert 
what  is  his  own  intention  on  the  matter)  takes 
up  the  money.  Quaere,  whether  this  amounts  to 
a  waiver  of  a  previous  right  of  re-entry  on  a  for- 
feiture for  breach  of  covenant.  Croft  v.  Luvi' 
Iry,  6  H.  L.  Cas.  672  ;  27  L.  J.,  Q.  B.  621  ;  4  Jur., 

demble,  that  where  a  clause  of  re-entry  is  **  if 
the  lessee  shall  make  default  of  or  in  the  per- 
formance of  all  or  any  of  the  other  covenants," 
a  non-observance  of  negative  covenants  will  en- 
title the  lessor  to  re-enter,    lb, 

Paid  into  Conrt.] — In  ejectment,  assign- 
ing two  breaches,  viz.  permitting  a  sale  by 
auction  on  the  demised  premises,  and  non-pay- 
ment of  rent  aocming  due  subsequently  to  the 
alternative  breach,  the  jury  found  for  the  plain- 
tiff on  the  first  breach,  the  defendant  having 
paid  the  amount  of  rent  into  court,  and  the 
plaintiff  having  accepted  it  in  satisfaction  : — 
Held,  that  he  was  entitled  to  possession  in 
respect  of  the  first  breach,  and  that  his  accept- 
ance of  the  rent  paid  into  court  in  adversum 
did  not  amount  to  a  waiver  of  his  right  to 
bring  ejectment  in  respect  of  the  alternative 
breach.  Toleman  v.  Partbury,  7  L.  R.,  Q.  B. 
344  ;  41  L.  J.,  Q.  B.  98 ;  26  L.  T.  292  ;  20  W. 
B.  441— Ex.  Ch. 

By  Lessor  bringing  Aetion  for  Bent.] — 

A  right  of  re-entry  for  breach  of  a  covenant  in  a 
lease  is  waived  by  the  lessor's  bringing  an  action 
for  rent  accruing  subsequently  to  the  breach 
with  knowledge  of  its  existence.  Dendy  v. 
MehoUy  4  C.  B.,  N.  S.  376 ;  27  L.  J.,  C.  P.  220. 


BiftrOM.] — See  Grimwood  v.  Mots^poH, 

coL  859. 

Barred  by  Lapse  of  Time.] — After  twenty 
years*  use  of  premises,  converted  into  a  shop, 
without  licence,  contrary  to  a  covenant  m 
a  lease,  an  assignee  of  tlie  reversion  cannot 
take  advantage  of  a  condition  of  re-entry  for 
such  use,  subsequently  to  the  assignment.  Gib- 
tan  Y.  Doeg,  2  H.  &  N.  615  ;  27  L.  J.,  Ex.  37. 

5.  Joint-Tbnakts,  Tenants  in  Common,  and 

copascenebs. 

Joint-Tettants.] — ^An  ejectment  will  lie  on  the 


several  demises  of  three  joint-tenants.  Doe  d, 
L'ulham  v.  Fenn,  3  Camp.  190. 

The  plaintiff  in  ejectment  under  the  several 
demises  of  two,  may,  after  notice  to  quit,  re- 
cover the  possession  of  premises  held  by  the  de- 
fendant as  tenant  from  year  to  year,  upon  Q\i- 
dence  that  the  common  ag^nt  of  the  two  had 
received  rent  from  the  tenant,  which  was  stated 
in  the  receipts  to  be  due  to  the  two  lessors, 
even  assuming  such  receipts  to  be  evidence  of  a 
joint-tenancy;  for  a  several  demise  severs  a 
joint-tenancy  ;  and,  supposing  the  contract  with 
the  tenant  to  have  been  entire,  no  objection  lies 
on  that  account  to  the  plaintiff's  recovery  in 
this  case,  as  he  had  the  whole  title  in  him.  Dog 
d.  Margack  v.  Ilrady  12  East,  67. 

Where,  by  an  underlease,  power  was  reserved, 
on  non-payment  of  rent,  to  the  lessors  and  the 
original  lessor  to  enter  : — Held,  that  the  demise 
was  properly  laid  to  be  by  the  lessors  alone,  and 
that  it  need  not  be  a  joint  demise  by  the  lessors 
and  the  original  lessor.  Doe  d.  Bedford  v. 
White,  4  Bing.  276 ;  12  Moore,  526. 

C.  and  P.  leased  land  jointly  to  H.,  who  cove- 
nanted with  the  two  jointly, .  and  power  of  re- 
entry for  breach  of  covenant  was  reserved  to  C. 
and  P.  jointly  :  but  in  the  lease  it  appeared  that 
C.  and  P.  were  tenants  in  common.  Quaere, 
whether  ejectment  against  H.  for  breach  of 
covenant  could  be  maintained  on  the  joint  de- 
mise of  C.  and  P.  Per  Denman,  C.  J.,  and 
Erie,  J.,  it  could.  Per  Coleridge  and  Wightman, 
JJ.,  it  could  not.  Doe  d.  Campbell  v.  Ilamiltonj 
13  Q.  B.  977.  See  Beer  v.  Beer,  12  C.  B.  60, 
72 — ^per  Maule,  J. 


Of  Copyhold  Property.]— One  joint-tenant 


may  maintain  ejectment  for  his  own  share  of 
copyhold,  descending  by  custom  to  all  the  chil- 
dren equally  of  the  'tenant  last  seised.  Roe  d. 
Roj)er  V.  Lamdale,  12  East,  39. 

Tenants  in  Common.] — In  ejectment  by  one 
tenant  in  common  agamst  another,  it  is  neces- 
sary to  prove  an  actual  ouster.  Doe  d.  ^^l^^te 
V.  Cliff,  1  Camp.  173. 

Where  houses  had  been  pulled  down  by  a  rail- 
way company,  and  a  railway  constructed  on  the 
site  of  them : — Held,  that  this  was  such  an 
occupation  as  amounted  to  an  actual  ouster  of  a 
tenant  in  common  of  the  premises.  Doe  d. 
Waum  V.  Horn,  5  M.  &  W.  564. 

An  ejectment  is  maintainable  by  one  of  two 
tenants  in  common,  who  had  agreed  to  divide 
their  property,  if  after  such  agreement  the 
defendant,  who  held  under  both  as  occupier, 
pays  rent  under  a  distress  to  such  co-tenant 
alone  ;  and  it  is  no  defence  to  such  action,  that 
the  deeds  of  partition  between  the  co-tenants 
have  not  been  executed.  Doe  d.  Pitcher  v. 
Mitchell,  3  Moore,  229  ;  1  B.  &  B.  11. 

J.  C.  devised  a  dwelling-house  to  his  brother 
and  sister  for  their  lives,  and  the  life  of  the  sur- 
vivor, and  after  their  decease  to  John  H.,  E.  C, 
and  8.  H.  (their  children),  share  and  share  alike, 
they  paying  out  of  the  same,  unto  four  persons 
therem  named,  lOl.,  to  be  paid  to  them  when 
they  should  attain  their  seveml  ages  of  twenty- 
one  years,  by  the  testator's  executrixes,  and  he 
appointed  E.  C.  and  J.  H.,  two  of  the  devisees  in 
remainder,  his  executrixes.  The  survivor  of  the 
devisees  for  life  died  in  1777,  and  S.  H.,  one  of 
the  devisees  in  remainder,  continued  to  reside 
on  the  premises  devised.    John  H.,  another  of 
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the  devisees  in  remainder,  died  in  November, 
1790,  having  devised  his  freehold  estates  to  his 
wife  for  life,  and  after  her  decease  to  his  three 
daughters.  By  indentures  made  in  1791  and 
1792,  James  H.,  described  as  heir-at-law  of  John 
H.,  his  brother  deceased,  and  the  two  other 
devisees  in  remainder  named  in  the  will  of  J.  C, 
covenanted  to  levy  a  fine  of  the  devised  premises, 
to  enure  to  such  persons  as  they  should  by  deed 
appoint ;  and  afterwards,  by  indenture,  reciting 
that  a  fine  had  been  levied,  appointed  the  pre- 
mises to  P.  in  fee,  who,  in  1792,  entered  there- 
upon, and  continued  thenceforth  in  undisturbed 
possession  of  the  whole : — Held,  in  ejectment 
brought  a^inst  P.  by  the  heir-at-law  of  one  of 
James  H.'s  daughters  (which  daughter,  on  the 
death  of  her  mother,  the  tenant  for  life,  under 
the  will  of  James  H.,  was  under  coverture),  that 
the  deetls  of  1791  and  1792,  under  which  P. 
claimed,  were,  as  against  him,  evidence  of  the 
seisin  of  James  H.,  at  the  time  of  making  his 
will  and  of  his  death  ;  and  that,  independently 
of  those  deeds,  the  seisin  of  S.  H.,  the  co-tenant 
in  common,  being  the  seisin  of  John  H.,  there 
was  no  ground  for  presuming  an  ouster  of  John 
H.     Doe  d.  Thorn  v.  Phill'qtt,  3  B.  &  A.  753. 


Eridenoe  of.] — In  ejectment  upon  the 


joint  demise  of  several  trustees  of  a  charity,  it 
is  not  enough  for  the  defendant,  who  had  paid 
one  entire  rent  to  the  common  clerk  of  the 
trustees,  to  shew  that  the  trustees  were  appointed 
at  different  times,  as  evidence  that  they  were 
tenants  in  common  ;  for,  as  against  their  tenant, 
his  payment  of  the  entire  rent  to  the  common 
agent  of  all,  is  at  all  events  sufficient  to  support 
the  joint  demise,  without  making  it  necessaiy 
for  them  to  shew  their  title  more  precisely.  Doe  d. 
Clarke  v.  GrarU,  12  East,  221. 


Ai  to  Portion  of  Premises  entitled  to.] 


— In  ejectment  by  tenants  in  common,  it  ap 
peared,  on  cross-examination  of  their  witness, 
that  there  had  been  other  tenants  in  common, 
but  there  was  no  evidence  of  their  number : — 
Held,  that  they  could  not  recover,  it  not  being 
shewn  to  what  portion  of  the  premises  they 
were  entitled.  Doe  d.  JlcUyer  v.  Zt»^,  6  Ex, 
791  ;  2  L.,  M.  &  P.  493  ;  20  L.  J.,  Ex.  301. 


Statute  of  Limitations.] — In  ejectment. 


by  the  heir  of  T.  for  two  acres  of  land,  it  ap- 
peared that  his  father,  more  than  fifty  years 
before,  had  devised  four  acres  (comprising  the 
two  in  question)  to  his  widow,  for  life,  and  then 
to  T.  and  his  sister  S.  in  remainder  in  fee.  For 
more  than  twenty  years  T.,  by  an-angement 
between  his  mother  and  S.,  occupied  tiie  two 
acres  in  question,  and  devised  them  to  his  widow 
for  life,  and  on  her  death  or  marriage  to  his 
daughter ;  and  then  there  w^as  a  devise  in  similar 
terms  on  the  same  event  to  his  son  the  heir. 
The  daughter  had  occupied  with  her  husband 
until  her  death,  and  he,  without  giving  any 
notice  as  tenant  in  common,  claimed  to  defend 
the  action  : — Held,  that  although  there  was  no 
deed  of  partition,  the  long  occupation  inevit- 
ably barred  the  title  of  S.  as  tenant  in  common, 
under  3  &  4  Will.  4,  c.  27,  s.  12.  Tidball  v. 
James,  29  L.  J.,  Ex.  91. 

Copareeners.] — Semble,  that  where  a  power 
of  re-entry  for  breach  of  covenant  is  reserved  in 
a  lease,  and  the  reversion  descends  to  coparceners 


at  common  law,  one  alone  cannot  maintain 
ejectment  for  breach  of  the  covenant.  Dae  d. 
Mutzen  v.  L&wis,  5  A.  &  E.  277  ;  2  H.  &  W.  162. 

A  testator,  in  1804,  devised  his  real  property  to 
his  brother-in-law.  P.,  but  at  that  time  had  no 
interest  in  the  land  in  question.  In  1814  he 
purchased  the  land,  on  which  occasion  the  residue 
of  an  outstanding  term  of  500  years,  created  in 
1793,  was  assigned  to  P.  in  trust  for  the  testator, 
to  attend  the  inheritance,  The  testator  died  in 
1820,  when  the  fee-simple  descended,  as  to  one 
moiety,  to  the  testator's  four  nieces,  and,  as  to 
the  other,  to  his  sister,  the  wife  of  P.  P.  and 
his  wife  shortly  af tervt'ards  entered  into  posses- 
sion of  the  whole  of  the  premises,  and  received 
the  rents,  without  accounting  to  the  other  co- 
parceners ;  and  in  1823,  P.  and  hisiftife  executed 
a  feofihncnt,  with  livery  of  seisin ;  and  after- 
wards a  fine  sur  cognizance  de  droit  come  ceo 
was  levied  with  proclamations,  in  which  the 
feoffee  was  plaintiff  and  the  feoffora  defendants. 
At  the  time  of  the  testator's  death,  and  of  the 
fine,  his  nieces  were  under  coverture.  P.  died  in 
1828,  having  continued  in  sole  possession.  By 
his  will,  he  devised  to  the  defendant,  but  made 
no  mention  therein  of  the  term.  The  defendant 
entered  and  continued  in  possession  to  the  time 
of  the  ejectment  brought  against  him  in  1838. 
In  1837  the  wife  of  P.  di«i,  and  in  the  same 
year  administration  de  bonis  non  of  P.  was 
granted  to  B.,  the  husband  of  one  of  the  co- 
parceners. In  1836  one  of  the  coparceners  died, 
leaving  her  husband  surviving ;  and  in  1837  the 
husband  of  another  coparcener  died : — Held, 
that,  by  the  feoffment  and  fine  with  proclama- 
tions, there  had  been  an  absolute  disseisin  of  the 
coparceners,  and  not  a  disseisin  at  election,  and 
that  an  entry  within  five  years  was  necessary  to 
avoid  the  fine.  Doe  d.  Blight  v.  Pett,  11  A.  & 
E.  842  ;  4  P.  &  D.  278. 

Also,  that  the  entry  was  too  late  as  to  the  two 
husbands,  and  being  too  late  as  to  them,  was  too 
late  as  to  their  wives,  the  coparceners,  also, 
during  coverture,  although  they  would  have  five 
years  to  enter  after  discoverture.    lb, 

6.  Entry. 

When  Necessary.] — ^An  actual  entry  is  not 
necessary  to  take  advantage  by  ejectment  of  a 
clause  in  a  lease  to  re-enter  for  non-payment  of 
rent.    Ooodright  d.  Uare  v.  Cator,  2  Dougl.  477. 

A.,  tenant  for  life,  remainder  to  P.  in  fee, 
leased  for  her  life,  and  died  in  1799,  and  the 
lessee  continued  in  possession  without  paying 
rent,  till  his  death  in  1805,  when  his  son  took 
possession,  and  continued  without  paying  rent, 
and  in  1807  levied  a  fine  with  proclamations : — 
Held,  that  the  heir  of  P.,  the  remainderman, 
might  maintain  ejectment  against  the  son,  with- 
out an  actual  entry  to  avoid  the  fine,  or  a  notice 
to  determine  the  tenancy.  Doe  d.  Burrell  v. 
Perkins,  3  M.  &  S.  271. 

Soifioiency  ol] — A  lessor,  finding  the  demised 
premises  out  of  repair,  intending  to  take  advan- 
tage of  a  clause  of  forfeiture  contained  in  the 
lease,  entered  into  an  agreement  with  an  under- 
tenant, and  subsequently  received  rent  from  liim : 
— Held,  a  sufficient  re-entry  to  avoid  the  lease. 
BaylU  V.  Le  Grot,  4  C.  B.,  N.  S.  537 ;  4  Jur., 
N.  S.  513. 

An  entry  to  avoid  a  fine  must  have  been  made 
animo  clamandi,  but  it  need  not  have    been 
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aooompanied  with  a  declaration  that  the  object 
ia  the  entry  was  to  avoid  the  fine.  J)oe  d.  Jones 
Y,  ^VUl^ams,  2  N.  &  M.  602  ;  5  B.  &  A.  783. 

AUowmnee  of  Five  Years  to  make.! — ^A.,  seised 
in  fee  of  lands,  die<;l,  leaving  B.,  his  neir,  a  feme 
coTert.  Upon  his  death  a  stranger  made  a  tor- 
tious entry  on  the  lands,  continaixl  in  possession, 
and  levied  a  fine  with  proclamations.  B.  after. 
wards  died  under  coverture,  no  entry  having 
been  made  on  her  behalf  to  avoid  the  fine,  leav- 
ing C,  her  heir,  of  the  age  of  twenty-one,  of 
sound  mind,  oat  of  prison,  and  within  the  realm. 
The  fine  was  a  bar  to  the  right  of  C,  unless  he 
made  his  claim  within  five  vears  after  the  death 
of  B.    Dillon  V.  Lei/ian,  2  H.  Bl.  584. 

When  once  the  five  years  allowed  to  an  infant 
to  make  an  entry  for  the  purpose  of  avoiding  a 
fine  began,  the  time  continued  to  run,  notwith- 
standing any  subsequent  disability.  JDof*  d. 
Duroure  v.  Jtmes,  4  T.  R.  300. 

How  aiEMtad  by  Warranty.]— A.,  tenant  for 
life,  remainder  to  B.,  his  wife,  for  life,  remainder 
to  the  heirs  of  the  body  of  B.  by  A.  to  be  be- 
gotten :  C,  the  issue  of  A.  and  B.,  in  their  life- 
time, levied  a  fine  without  proclamations,  but 
containing  a  clause  of  warranty :  C.  survived  A, 
and  B.,  and  died,  leaving  issue  D. : — Held,  that 
the  right  of  entry  of  D.  was  taken  away  by  the 
effect  of  the  warranty.  Doc  d.  Tknm^M  v.  Jonrm^  1 
C.  &  J.  628 ;  1  Tvr.  506. 

7.     OUTSTAiroiNG  AND   SATISFIED  TERMa 

Oatstanding  Term — ^Vatiiro  of.] — For  the  na- 
ture of  a  term  to  attend  upon  the  inheritance,  see 
Waiowghhy  v.  Willoughhy,  1  T.  R.  763. 

— *  When  a  Bar  to  ^eetment.] — A  mort- 
gage term  outstanding  will  bar  an  ejectment, 
even  between  heir  and  devisee  claiming  subject 
to  the  charge  :  the  only  remedy,  therefore,  is  in  a 
court  of  equity.  BarTie*  v.  Crow,  4  Bro,  C. 
C.  2. 

The  defendants,  in  an  ejectment,  were  lessees 
to  the  plaintiff  of  the  premises,  and  paid  the  rent 
reserved  under  their  lease,  which  contained  in 
the  habendum  the  following  proviso  :  '*  subject, 
neverthelera^  to  an  indenture  of  lease,  bearing 
date,  &c.,  and  made  between  G.  D.,  of  the  first 
part,  J.  D.,  E.  D.,  and  R.  B.  D.  of  the  second 
part,  and  W.  K.  of  the  third  part,  whereby  the 
premises  were  demised  to  W.  E.,  his  executors, 
administrators,  and  assigns,  for  a  term  of  twenty- 
one  years  from,  &c.,  subject  to  the  covenants  and 
agreements  therein  mentioned."  At  the  time  of 
ejectment,  which  was  for  breaches  of  covenants 
contained  in  the  defendant's  lease,  the  term  de- 
mised in  the  previous  lease  was  outstanding  in 
W.  K.  : — Held,  that  the  defendants  were  not  en- 
titled to  set  up  this  outstanding  term  as  a  defence 
to  the  ejectment.  Duke  v.  Aahhif,  31  L.  J.,  Ex. 
168  ;  8  Jut.,  N.  S.  236  ;  10  W.  R.  273. 

In  1838,  H.  mortgaged  premises  for  1,000  years 
to  D.,  and  in  1839,  conveyed  the  fee,  subject  to 
the  mortgage  term,  to  her  daughter,  the  wife  of 
defendant ;  this  conveyance  was  unknown  to  the 
parties  to  the  subsequent  deeds.  In  1842,  H. 
mortgaged  the  premises  in  fee  to  M.,  and  in 
October,  1844,  conveyed  the  equity  of  redemption 
to  C.  In  Octx)ber,  1844,  M.  a^tsigned  the  mort- 
gage of  the  fee  to  R.  T.,  and  the  representatives 
of  D.  assigned  the  term  of  1,000  years  to  J.  T.,  as 
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trustee,  to  secure  the  mortgage-money,  andafter* 
wards  to  be  reconveyed.  as  C.  should  direct. 
In  September,  1847,  part  of  the  premises  being 
required  for  a  railway,  C.  received  the  purchase- 
money  from  the  company,  and  therewith  paid  off 
the  mortgagees  : — Held,  that  the  term  had  not 
become  attendant  upon  the  inheritance  by  con- 
struction of  law,  so  as  to  be  determined  by  8  &  J> 
Vict.  c.  112,  8.  2  ;  and  therefore  C.  was  entitled 
to  recover  upon  the  demise  of  J.  T.  Doe  d.  Ctay 
V.  Jones.  13  Q.  B.  774 ;  18  L.  J.,  Q.  B,  260 ;  13 
Jur.  824. 


Sot  up  by  one  Tenant  in  Common  against 


another.] — One  tenant  in  common  cannot  set  up 
an  outstanding  satisfied  term  in  bar  to  an  eject- 
ment for  a  moiety  by  another  tenant  in  common* 
Doc  d.  Bristow  v.  Pegge,  1 T.  R.  760,  n.;  4  Dougl, 
309. 

In  ejectment  the  tenant  will  not  be  allowed  to 
set  up  an  outstanding  term  in  trustees  to  secure 
an  annuity,  provided  the  lessor  of  the  plaintiff 
does  not  seek  to  disturb  the  possession  of  the  trus* 
tees.    Ih, 


Statute  of  Lhnitationf.]— A.,  the  devisee 


of  a  t«rm  for  lives  in  a  messuage,  in  1793  con- 
ve3'ecl  it  to  Richard,  his  heirs  and  assigns,  during 
the  remainder  of  the  term,  with  reversion  to  A.^ 
her  heirs  and  assigns,  in  case  Richard  should  die- 
without  children.  A.  died  in  1799.  In  1811^ 
Richard  purchased  the  reversion  in  fee,  and  at 
the  same  time  a  satisfied  outstanding  term  was- 
for  his  protection  assigned  to  a  trustee  to  attend 
the  inheritance.  In  1812  Richard  died  without 
issue,  leaving  Lewis,  the  ancestor  of  the  plaintiff^ 
his  heir-at-law.  Lewis 'was  also  the  heir-at-law 
of  A.  Lewis  did  not  take  possession  in  1812,  and 
the  messuage  continued  to  be  occupied  by  others 
than  those  entitled  to  it.  The  l&st  life  in  the 
lease  fell  in  1835,  when  the  lessor  of  the  plaintiff^ 
being  heir-at-law  of  Lewis,  and  also  of  Richard^ 
brought  ejectment : — Held,  first,  under  3  &  4 
Will.  4,  c.  27,  s.  3,  that  the  title  of  Lewis  to  the 
t«nA  accrued  in  1812,  and  by  the  5th  section  his 
right  to  the  reversion  accrued  in  1835 ;  that  the  6th 
section  applying  only  to  the  cases  where  another 
person  than  the  termor  was  the  reversioner,  and 
the  land  not  having  been  recovered  by  any  per- 
son, the  right  of  Lewis  was  barred  by  the  lapse 
of  twenty  yeara  from  1812,  and  the  right  of  the 
lessor  oi  the  plaintiff  claiming  the  reversion 
through  him  was  barred  also.  Doe  d.  Hall  v» 
MimUdale,  16  M.  &  W.  689;  16  L.  J.,  Ex. 
169. 

Where  a  term  has  been  assigned  to  a  trustee  to 
attend  the  inheritance  more  than  twenty  years- 
before  action  brought,  and  no  possession  has  ac- 
companied the  legal  estate,  the  right  to  recover- 
in  respect  of  that  term  is  barred  by  3  &  4  Will.  4,. 
c.  27.  ss.  2.  3.  Doc  d.  Jacobs  v.  Phillips^  10 
Q.  B.  130  ;  16  L.  J.,  Q.  B.  269  ;  11  Jur.  692. 

Fretnmption  of  Satisfaction  of  Term.] — Under 
certain  circumstances,  the  jury  may  presume  a 
satisfied  term  to  have  been  surrendered  to  the 
cestui  que  use ;  but  if  no  such  presumption  is 
made,  and  it  appears  in  a  special  verdict  in  eject- 
ment that  such  a  term  is  still  outstanding  in  a 
trustee  who  is  not  joined  in  bringing  the  eject- 
ment, the  cestui  que  use  cannot  recover.  Oood' 
title  d.  Jones  v.  Jones,  7  T.  R.  47 ;  8,  /*.,  Doe  d, 
Bowerman  v.  Syhourn,  7  T.  R.  2  ;  2  Bsp.  499. 

No  less  time  than  twenty  years  will  raise  a 
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presumption  that  a  mortgaged  term  has  been 
assigned  or  surrendered ;  although  the  defen- 
dant in  ejectment,  setting  up  the  mortgaged  term 
as  a  bar,  neither  proves  that  interest  continues 
to  be  paid,  nor  accounts  for  his  possession  of  the 
mortgt^  deed.  Doe  d.  Brandon  v.  CcUvert,  5 
Taunt.  170. 

A  term  assigned  to  attend  the  inheritance  will 
not  be  presumed  to  have  been  surrendered,  un- 
less there  has  been  a  dealing  with  the  estate  in 
8uch  a  manner  as  reasonable  men  would  not  have 
dealt  with  it  unless  the  term  had  been  put  an  end 
to.  Oarrard  v.  Tuch,  8  C.  B.  231  ;  18  L.  J.,  C. 
P.  338  ;  13  Jur.  871. 

The  relation  of  the  owner  of  the  estate,  who  is 
in  possession  of  the  land,  to  the  trustee  of  a  term 
assigned  to  attend  the  inheritance,  is  that  of 
tenant  at  will,  and  it  is  only  on  the  determina- 
tion of  such  tenancy  that  there  is  a  vested  right 
of  entry  in  the  trustee,  within  3  &  4  Will.  4, 
c.  27,  8.  2.     Ih, 

C.  being,  under  a  deed  of  settlement  of  1813, 
tenant  for  life,  with  remainder  to  such  of  his 
children  as  he  should  appoint,  but  covenanting 
that  he  was  seised  in  fee,  sold  the  estate  in  1840 
to  the  defendant,  who  had  no  notice  of  the  settle- 
ment ;  and  the  residue  of  two  terms,  each  of  1,000 
years,  was  assigned  by  the  personal  representa- 
tives of  H.  to  a  trustee  for  the  defendant,  to 
attend  the  inheritance.  These  terms  had  ori- 
ginally been  created  for  mortgage  purposes,  and 
in  1773.  the  mortgage  debt  having  l)een  satisfied, 
were  assigned  to  U.  in  trust  to  attend  the  inherit- 
ance,  for  the  benefit  of  the  then  owner  in  fee. 
The  estate  had  been  settled  in  1778,  and  had 
also  been  mortgaged  in  1836  and  the  three  follow- 
ing years,  but  in  none  of  the  deeds,  nor  in  the 
settlement  of  1813,  was  any  notice  taken  of  the 
outstanding  terms.  In  1844,  C.  duly  exercised 
his  power  of  appointment,  limiting  the  estate 
^ter  his  death  (which  took  place  in  1863)  to  the 
plaintiff,  his  eldest  son  in  fee.  In  an  ejectment, 
a  verdict  having  been  taken  for  the  plaintiff, 
subject  to  a  case  disclosing  these  facts : — Held, 
first,  that  the  court  could  not  presume  a  surrender 
<of  the  terms,  which  was  not  stated  as  a  fact ;  for 
that,  even  assuming  the  decision  in  Doe  d.  Put- 
land  V.  imder  (2  B.  &  A.  782),  to  be  right  (which 
the  court  greatly  doubted),  the  presumption,  if 
to  be  made  at  all,  must  be  made  by  the  jury,  and 
not  by  the  court.  Cottrell  v.  Hugltes^  15  C.  B. 
532  ;  3  C.  L.  R.  496  ;  24  L.  J.,  0.  P.  107  ;  1  Jur., 
IT.  S.  448. 

Held,  secondly,  that  as  the  terms  were  on  the 
3l8t  December,  1845,  attendant  on  the  inherit- 
ance by  express  declaration,  and  would,  if  sub- 
sisting, have  afforded  to  the  defendant  such 
protection  against  the  settlement  of  1813  as  a 
court  of  equity  would  not  have  restrained  him 
from  setting  up  in  a  court  of  law,  they  were 
within  the  exception  of  8  &  9  Vict.  c.  112,  s.  1, 
;and  must  be  considered  as  subsisting  terms.    Tb. 

A.,  being  tenant  for  life,  under  a  power  of  leas- 
ing, created  in  1763,  demised  to  the  defendant  in 
1826.  The  lease  was  not  a  good  execution  of  the 
power,  and  in  1844,  after  the  death  of  A.,  the  re- 
versioner brought  an  ejectment  against  the  defen- 
dant, the  demise  being  laid  by  B.  only.  It 
appeared  at  the  trial  Uiat  in  1708  a  term  of  a 
thousand  years  was  created  in  the  property  in 
question  for  certain  purposes,  and  to  attend  the 
inheritance,  and  that  in  an  indenture  of  the  1st 
of  March,  1757,  the  indenture  creating  the  term 
was  recited,  and  the  executor  of  the  surviving 


trustee  of  the  term  was  required  to  assign  it  to 
attend  the  inheritance  : — Held,  that  the  action 
being  brought  and  tried  before  the  31st  of 
December,  1845,  when  the  9  &  10  Vict.  c.  112 
came  into  operation,  the  term  could  not  be  pre- 
sumed to  be  surrendered,  and  that  B.  could  not 
recover  on  his  own  demise.  Doe  d.  Egremont 
(^EarV)  V.  Langdon,  12  Q.  B.  711  ;  18  L.  J.,  Q.  B. 
17  ;  13  Jur.  96. 

Held,  secondly,  that  the  defendant  was  not 
estopped  from  setting  up  the  term,  as  he  did  nut 
thereby  deny  the  general  title  of  B.,  but  protected 
his  own  lease,  which  was  consistent  with  such 
title.    Ih. 

A  term  was  created  in  1813,  to  secure  repay- 
ment of  a  loan,  which  was  repaid  in  1837.  In 
1840  the  land  was  demised  for  lives  by  the  heir- 
at-law  of  the  creator  of  the  term.  In  1843  the 
term  was  re-assigned  by  the  satisfied  creditor  to 
a  new  incumbrancer,  by  direction  of  the  heir-at 
law  of  the  creator  of  the  term  : — Held,  that  the 
term  was  not  satisfied  so  as  to  enure  to  the  bene- 
fit of  the  lessee  for  lives.  Otcen  v.  Chcen,  3  H. 
&  C.  88  ;  33  L.  J.,  Ex,  237  ;  10  Jur..  N.  S.  884  ; 
11  L.  T.  137. 

In  1829,  A.  died  seised  in  fee  of  lands,  of  which 
his  eldest  son,  B.,  was  his  tenant.  B.,  supposing 
him  to  have  died  intestate,  entered  on  the  lands, 
claiming  them  as  heir-at-law ;  and,  in  1 830,  mort-« 
gaged  them  in  fee,  and  levied  a  fine  to  confirm 
the  mortgage ;  and,  at  the  same  time,  an  out- 
standing term  of  500  years  i^-as,  by  his  direction, 
assigned  to  a  trustee  for  the  mortgagee.  In  1835 
B.  sold  the  estate  to  the  defendant,  who  paid  off 
the  mortgage.  The  legal  estate  in  fee  and  the 
equity  of  redemption  were  conveyed  to  the  de- 
fendant, and  the  term  was  assigned  to  a  trustee 
for  him,  to  attend  the  inheritance.  In  1845  it 
was  discovered  that  A.  had  executed  a  will, 
whereby  he  devised  the  lands  in  fee  to  his  second 
son,  who  thereupon  brought  ejectment  to  recover 
the  estate  from  the  defendant,  and  laid  a  demise 
in  the  name  of  the  trustee  to  whom  the  term  was 
assigned  in  1835  : — Held,  that,  by  the  operation 
of  the  8  &  9  Vict.  c.  112,  the  term  had  absolutely 
determined  ;  and  the  plaintiff  could  not  recover 
upon  thfe  demise  laid  in  the  name  of  the  trustee. 
Doe  d".  Cadwalader  v.  Price^  16  M.  &  W.  603 ; 
16  L.  J.,  Ex.  159  ;  llJur.  131. 

8.  Evidence  op  Title. 

Generally.] — Where,  in  ejectment,  the  plaintiff 
commenced  his  title  by  shewing  a  conveyance  in 
fee  from  S.  in  1 807,  evidence  that  S.  was  in  pos- 
session of  the  property  in  1806  and  1807,  is 
evidence  of  his  seisin  in  fee,  unless  there  is  some- 
thing to  shew  that  he  had  a  less  estate.  Doe  d. 
Hall  V.  Pert/old,  8  C.  &  P.  636. 

A  title  having  been  proved  in  A.,  who  con- 
tinued in  possession  from  1809  to  1814,  and  from 
whom  the  plaintiff  derived  title  in  1815,  it  is  not 
sufficient  for  the  defendant  to  prove  a  bare  pos- 
session by  himself  during  1814.  Doe  d.  Pitcher 
V.  AvdersoHy  1  Stark.  262  ;  5  M.  &  S.  161. 

A  defendant,  failing  to  justify  under  a  habere, 
the  judgment  in  ejectment  having  been  set  aside 
as  irregular,  is  entitled,  either  under  a  plea  that 
the  plaintiff  was  not  possessed,  or  that  a  third 
party  else  was,  to  go  into  proof  of  the  title  upon 
which  he  recovered  in  the  ejectment.  Dikker  v. 
Beeston,  2  F.  &  F.  410. 

Onus  of  Proof.] — In  an  ejectment  to  recover 
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possession  of  certain  lands,  upon  the  expiration 
of  a  lease  under  which  they  were  held,  the  plain- 
tiff proved  the  lease  which  was  executed  by  both 
lessor  and  lessee  and  the  term  of  which  had  ex- 

Eired,  and  also  proved  that  she  was  heiress  at 
iw  of  the  lessor,  but  gave  no  further  evidence. 
No  evidence  was  given  by  the  defendants.  The 
original  lessee  was  not  a  defendant  nor  in  posses- 
sion at  the  time  of  action  brought.  The  judge  ; 
at  the  trial  having  directed  a  verdict  for  the  de- 
fendants : — Held,  that  it  was  not  incumbent  on 
the  plaintiff  to  connect  by  affirmative  evidence 
the  possession  of  the  defendants  with  that  of  the 
lessee,  but  that  such  possession  should,  in  the 
absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  be  by  devolution  from  the  lessee. 
McChragh  v.  Dwyer,  12  L.  R.,  Ir.  17.  Reversed 
in  C.  A. 

Beeeipt  of  Bent.] — ^A  joint  demise  by  husband 
seised  in  right  of  nis  wife,  and  his  wife,  is  dis- 
proved by  evidence  of  a  receipt  for  rent  given 
bv  the  husband  only.  Parry  v.  HituUe,  2  Taunt. 
180. 

Evidence  that  the  lessor  of  the  plaintiff  re- 
ceived rent  for  the  premises  from  A.,  who 
formerly  occupied  them,  and  also  from  the 
parish  officers,  is  admissible,  although  the  de- 
fendant does  not  claim  under  A.  or  the  parish 
officers.  Doe  d.  Lichfield  (^EarV)  v.  Staceu^  6 
C.  &  P.  139. 

In  ejectment  and  in  trespass,  payment  of  the 
rent  under  a  lease  for  a  seri&s  of  years  is  suffi- 
cient prim&  facie  evidence  that  the  leasehold 
interest  has  been  assigned  to  the  party  so  pay- 
ing ;  and  a  devise  by  such  jMirty  of  the  tenement 
is  prima  facie  evidence  of  title  in  the  executor, 
notwithstanding  a  specific  bequest  of  it.  Bikker 
▼.  Bceston,  1  F.  &  F.  685. 

In  an  ejectment  against  two  for  premises  of 
which  the  husband  of  one  had  formerly  been 
tenant  to  the  plaintiff,  evidence  that  after 
his  death,  above  twenty  years  ago,  she  had  re- 
mained for  some  time  in  possession,  but  that 
within  the  twenty  years,  the  premises  being 
occupied  by  the  other  (her  son-in-law),  she  ad- 
mitted that  she  had  paid  rent,  is  evidence  that 
such  other  was  under-tenant  to  her.  Hogg  v. 
y^orrh,  2  F.  &  F.  246. 

In  ejectment  annual  payments  having  been 
xnafle  by  the  defendant  and  his  ancestor  to  the 
owners  of  a  manor,  it  was  left  to  the  jury  whether 
such  payments  were  by  way  of  rent.  Amphlett  v. 
Ci*oke,  1  F.  &  F.  526. 

In  ejectment  by  reversioners,  the  lessor's 
counterpart  of  a  lease  was  received  in  evidence  on 
their  behalf,  he  stating  that  he  had  occupied 
nnder  it ;  and  though  the  date  was  more  than 
twenty  years  before  suit,  and  no  rent  had  been 
paid  under  it  by  the  defendant,  and  he  had 
not  come  in  under  the  lessee,  yet,  it  appearing 
that  the  lessee's  assignee  had  paid  rent  under  it, 
and  that  it  had  expired  within  the  twenty  years : 
— Held,  that  the  reversioners  were  entitled  to 
recover.    Homtn  v.  Pearce,  1  F.  &  F.  283. 

In  ejectment  to  recover  five  houses,  it  was 
proved  that  the  plaintiff  had  received  the  rents 
of  some  of  them  for  four  quarters,  and  of  the 
others  for  five  quarters,  down  to  March,  1841, 
and  that  in  that  month  the  plaintiff's  receiver 
of  rents  found  the  door  of  one  of  the  houses 
secured  by  a  chain,  and  the  defendant  in  it,  who 
said  it  was  his  freehold  : — Held,  that  this  was 
evidence  to  go  to  the  jury  on  the  part  of  the 


plaintiff  j  and  if  there  was  no  evidence  given  on 
the  part  of  the  defendant,  it  would  be  for  the 
jury  to  consider  whether  they  were  satisfied 
upon  this  evidence,  that  the  property  really 
belonged  to  the  plaintiff.  Doe  d.  Humphrey  v. 
Martin,  Car.  &  M.  32. 


By  Tax-gatherers.] — In  ejectment  for  a 


house,  the  land-tax  assessment  of  the  parish,  in 
which  the  collector  of  taxes  charged  himself 
with  the  receipt  of  money  from  A,,  as  tenant  of 
a  particular  house,  is  evidence  that  the  latter 
was  tenant  at  that  time.  Doe  d.  Smith  v.  Cart- 
wright,  1  C.  &  P.  218  ;  M.  &  M.  62. 

Deelaraiiotts  of  Deoeased  Oocnpiers.] — The 
declarations  of  a  deceased  occupier  of  land,  of 
whom  he  held  the  land,  are  evidence  of  the 
seisin  of  that  person.  Peaceable  d.  Uncle  v. 
Watson,  4  Taunt.  16. 

Bat  it  must  first  be  shewn  that  the  land  the 
deceased  occupied  was  the  land  now  in  the 
tenant's  possession.    Ih, 

Map.] — In  ejectment,  the  only  case  in  which 
a  map  of  property  is  receivable  in  evidence  is, 
where  it  is  undisputed  that,  at  the  time  the  map 
was  made,  the  jproperty  belonged  to  the  person 
from  whom  both  parties  claim.  Doe  d.  Hughes 
V.  Lahin,  7  C.  &  P.  481. 

ConvenatiozL.] — In  ejectment,  to  prove  the 
grant  of  a  new  lease,  a  witness  was  called,  who 
deposed  to  a  conversation  which  took  place, 
fourteen  or  fifteen  years  back,  with  the  owner 
of  the  property  in  dispute,  under  whom  the 
plaintiff  claimed,  in  which  conversation  such 
owner  admitted  the  premises  had  been  released, 
without  stating  the  term  or  lives,  rent  or  any 
other  particulars : — Held,  that  such  evidence 
could  not  be  made  available  as  proof  of  a  new 
lease  having  been  granted.  Doe  d.  Lord  v. 
Orago,  6  C.  B.  90 ;  17  L.  J.,  C.  P.  263. 

Evidenoe  given  by  Witness  in  former  Trial.] 
— Evidence  given  by  a  witness  on  the  trial  of  a 
former  action  of  ejectment  is  not,  on  the  death 
of  such  witness,  admissible  for  a  plaintiff  in  a 
subsequent  action  brought  to  recover  the  same 
property,  if  the  last  action,  though  against  the 
same  defendant,  and  involving  the  same  question 
of  title,  is  not  brought  by  the  same  plaintiff  as 
in  the  former  action,  or  by  one  claiming  under 
him,  but  by  the  father  of  the  plaintiff  in  such 
former  action.  Morgan  v.  Nioholl,  2  L.  R.,  C.  P. 
117  ;  36  L.  J.,  C.  P.  86. 

Docnmentary.] — In  ejectment  by  the  rever- 
sioner (on  the  expiration  of  a  building  lease)  to 
recover  possession  of  a  house,  which  adjoined  one 
that  the  lessor  of  the  plaintiff  had  sold  to  the 
defendant,  and  the  description  of  which  in  the 
surrender  (it  being  copyhold)  contained  the 
words  "as  now  occupied  by  A.  or  his  under- 
tenants," an  under-lease  (gi'anted  pending  the 
existence  of  the  original  building  leasc^,  under 
which  A.  claimed  the  ground  upon  which  both 
houses  were  built,  was  received  as  evidence  of 
the  mode  in  which  the  property  had  been  en- 
joyed.    Doe  d.  Tims  v.  Jordan,  4  C.  &  P.  146. 

Where  a  vicar  brings  ejectment  claiming  in 
right  of  his  vicarage,  a  letter  written  by  a 
former  vicar  is  admissible  for  the  defendant, 
and  a  witness  for  the  lessor  of  the  plaintiff  may 
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be  asked  as  to  ^vhat  is  inscribed  on  a  tablet  fixed 
up  in  the  church.  Doe  d.  Cof/Ie  v.  Colcy  6  C.  & 
P.  359. 

If  a  lessor,  who  has  only  an  equitable  title, 
grants  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel ;  but  if,  after  the  lease, 
the  lessor,  by  a  mortgage  deed,  grants  all  his 
interest  in  law  and  in  equity  to  a  mortgagee, 
the  lessee  may  give  in  evidence  this  deed,  and 
thus  prevent  the  lessor  from  recovering  in  eject- 
ment on  a  forfeiture  of  the  lease.  Doe  d.  Mar- 
riott V.  Edwards,  6  C.  &  P.  208  ;  5  B.  &  Ad. 
1065  ;  3  N.  &  M.  193. 

A.,  being  in  possession  of  premises,  entered 
into  an  agreement  for  the  purchase  of  them. 
The  purchase  not  being  completed,  the  vendor 
brought  ejectment : — Held,  that  the  agreement 
was  an  acknowledgment  by  A.,  that  the  title 
was  in  the  vendor.  Doe  d^  Bord  v.  Burtan,  16 
Q.  B.  807  ;  15  Jur.  990, 

Admiaiioiif .] — Ejectment  against  T.,  the  tenant 
in  possession,  and  L.,  who  came  in  to  defend  as 
landlord.  The  lessor  of  the  plaintiff  having 
proved  his  title  against  L.,  the  latter  set  up  the 
title  of  the  tenant  T.,who  paid  rent  to  the  lessor 
of  the  plaintiff  as  tenant  from  year  to  year.  In 
order  to  shew  the  determination  of  T.'s  interest, 
the  lessor  of  the  plaintiff  produced  an  admission, 
signed  by  T.,  after  the  commission  day  of  the 
assizes,  whereby  he  acknowledged  having  at- 
torned to  L.,  upon  L.'8  executing  a  writ  of  pos- 
session in  a  prior  ejectment : — Held,  that  this 
admission  was  evidence  against  L.  as  well  as  T. 
Doe  d.  Mee  v.  Sutherland^  4  A.  &  E.  784  ;  6  N.  & 
M.  313. 

A.  having  made  a  deposit  of  deeds  to  B.,  on  an 
equitable  mortgage,  gave  a  schedule  of  the  deeds, 
in  which  he  described  one  as  the  deed  of  C. : — 
Held,  that  in  an  ejectment  by  B.  against  a  person 
who  came  in  under  A.,  this  admission  by  A.  did 
not  dispense  with  proof  of  the  execution  of  this 
deed.     Doe  d.  Hall  v.  Pev/old,  8  C.  &  P.  536. 

In  ejectment,  brought  by  a  trustee,  the  question 
was  whether  certain  freehold  premises  passed 
under  a  mortgage  deed.  To  prove  that  they  did, 
the  defendant  produced  a  deed,  containing  an 
admission  of  that  fact  by  the  cestui  que  trust  for 
life  of  the  premises,  under  a  devise  from  the 
mortgagor.  It  appeared  that  the  cestui  que 
trust,  by  the  deed,  procured  the  forbearance  of  a 
loan  of  100/.,  and  the  advance  of  50/.  more : — 
Held,  that  the  cestui  que  trust  had  an  interest 
both  ways,  and  that  the  evidence  was,  therefore, 
admissible.  Doe  d.  B4)ivlandfton  v.  Wainwright, 
3N.&r.598;  5A.&E.520;  1  W.,  W.  &  H.  508. 

Shorthand  Kotes  of  Deed  read  in  Court.]— 

Where,  on  a  former  trial  of  the  title  to  the  same 
property  on  an  ejectment  by  the  same  lessors  of 
the  plaintiff  against  a  different  defendant,  a  deed 
was  given  in  evidence  on  the  part  of  the  defen- 
dant, and  the  limitations  in  it  were  st&ted  in 
court  by  the  defendant's  counsel : — Held,  that  a 
copy  of  the  shorthand  notes  of  that  statement 
was  not  receivable,  on  the  part  of  the  same 
lessors  of  the  plaintiff,  in  a  second  ejectment 
against  another  party.  Doe  d.  Gilbert  v.  Bom, 
7  M.  &  W.  102. 


9.  Demand  op  Possession. 
When  Keeessary.] — Several  brothers  and  sisters 


divided  certain  property  between  them  at  theif 
mother's  death,  supposing  it  to  have  been  here, 
and  verbally  allotted  a  bouse  to  a  sister.  The 
property  re«dly  had  been  their  deceased  father's : 
— Held,  in  ejectment  by  the  father's  devisee,  one 
of  those  brothers,  that  he  could  not  recover 
without  a  demand  of  possession.  Doe  d«  Lo9^ 
combe  v.  Clifford,  2  C.  &  K.  448. 

In  ejectment  on  a  forfeiture,  wrought  by 
breach  of  condition  against  assigning  without 
the  lessor's  consent,  it  is  not  necessary  as  i^ainst 
the  assignee,  to  prove  demand  of  possession  or 
re-entry  by  the  lessor ;  although,  after  the  as* 
signment  and  before  action  brought,  and  while 
the  assignee  was,  to  the  knowledge  of  the  lessor, 
in  possession  under  the  assignment,  negotiations 
had  taken  place  between  the  lessor's  and  the 
assignee's  solicitors  upon  the  subject  of  the 
lessor's  giving  his  consent  to  the  assignment. 
Talbot  de  Malahide  v.  Odlvm,  5  Ir.  R.,  C.  L, 
302. 

"Where  a  lease  provided  that,  on  non-payment 
of  a  half-year's  rent,  the  landlord  might  enter  on 
the  premises  for  the  same  until  it  should  be  fully 
satisfied.  :~Held,  that  the  4  Geo.  2,  c.  28,  did  not 
operate  to  dispense  i^nth  a  formal  demand  at 
possession.  Doe  d.  Darke  v.  Botoditek,  8  Q.  B,. 
973  ;  15  L.  J.,  Q,  B.  266  ;  10  Jur.  637. 

The  defendants,  in  1825,  were  put  in  possession 
of  land  by  the  owner,  who,  in  1827,  executed  a 
conveyance  of  it  to  them,  which  was  void  by 
reason  of  the  Statute  of  Mortmain,  9  Geo.  2.  c.  36. 
The  devisees  of  the  vendor  brought  an  ejectment 
in  1843.  A  demand  of  possession  was  made  by 
the  attorney,  who  afterwards  brought  the  action, 
luider  a  written  authority,  purporting  to  be 
signed  by  the  lessors  of  the  plaintiff;  but  the 
attorney  being  unacquainted  with  their  hand- 
writing, a  witness  stated  that  he  had,  a  few  days 
before  the  trial,  called  on  the  le6SorR,.and  shewed 
them  the  authority,  when  they  acknowledged 
the  signatures  to  be  theirs : — Held,  first,  that  a 
demand  of  possession  was  necessarv.  Doe  d. 
Pulker  V.  Walker,  14  L.  J.,  Q.  B.  181". 

Held,  secondly,  that  the  recognition  of  the 
demand  by  bringing  the  action  was  insufficient. 
lb. 

Held,  thirdly,  that  the  acknowledgment  of 
the  signatures  by  the  lessors  afforded  no  legitiv 
mate  evidence  that  it  was  signed  by  them.    lb. 

A  railway  act  contained  clauses  giving  a  com- 
pany powers  for  the  compulsory  purchase  of 
lands,  and  the  company  was  not,  except  by  the 
consent  of  the  owner,  to  enter  upon  any  lands 
which  were  required  for  the  purposes  of  the  act 
until  they  had  paid  or  deposited  in  the  Bank  of 
England  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid.  In  1845  the 
plaintiff  permitted  the  company  to  enter  upon 
land,  and  agreed  to  refer  the  amoimt  of  com- 
pensation to  an  arbitrator ;  and  in  1847  the  com- 
pany entered,  and  continued  in  possession  until 
1849,  when  the  plaintiff  demanded  possession: — 
Held,  that  such  demand  of  possession  did  not 
make  the  company  trespassers,  and  that  eject- 
ment could  not  be  maintained  against  them. 
Doe  d.  Hndfion  v.  Leeds  and  Bradford  Raihcay 
Company,  16  Q.  B.  796  ;  20  L.  J.,  Q.  B.  486  ;  15 
Jur.  946. 

footing  without — Liability  inonrred  thereby.] 
— ^A  tenant  at  sufferance,  who  is  turned  out  of 
possession  by  his  landlord,  \vithout  any  demand 
of  possession,  cannot  maintain  ejectment    bat 
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may  maintain   trespass.     Doe  d.  HarrUon  y. 
MHrrrll,  8  C.  &  P.  134. 

10.  Adyebse  Possession. 

Wliat  ii.] — One,  after  oocupyiug  a  house  for 
several  years  as  tenant  from  year  to  year,  found 
no  one  to  receive  the  rent  for  fifteen  years  befora 
hi?  death,  and  devised  the  house  (with  power  of 
sale,  under  such  conditions  as  might  be  thought 
expedient)  for  the  benefit  of  his  wife  and 
children^  His  eldest  son  occupied  the  house, 
paying  a  rent  to  the  widow,  for  fifteen  years 
after  the  death  of  the  father,  when  the  widow 
died : — Held,  that,  notwithstanding  the  infirmity 
of  the  testator's  title,  the  son  could  not  insist  on 
retaining  possession  of  the  house  adversely  to 
the  devisees  beneficially  interested  under  the 
will ;  but  that  the  latter  were  entitled  to  require 
that  the  property  should  be  sold  and  distributed 
jicoording  to  the  directions  of  the  testator. 
Hawkihee  v.  Uawluhee^  11  Hare,  231. 

The  effect  of  the  3  &  4  WiU.  4,  c.  27,  ss.  2,  3, 
4,  as  to  land,  is,  that  after  twenty  years'  posses- 
sion adverse  to  a  title,  it  is  extinguished,  so  that 
it  cannot  be  revived  or  revested  by  a  re-entry 
after  that  period  upon  the  doctrine  of  remitter, 
because  such  an  application  of  that  doctrine 
requires  that  the  former  title  should  be  in  exist- 
ence at  the  time  of  the  re-entry ;  and  the 
express  provision  in  the  statute  that  no  person 
shall  be  deemed  in  possession  of  lands  merely 
by  reason  of  an  entry  thereon,  applies  to  cases 
of  such  re-entry.  BroMington  v.  LUwclIyUj  27 
L.  J.,  Ex.  297.  S.  C,  at  Nisi  Prius,  1  F.  & 
F.  27. 

Semblc,  that  if  a  person  to  whom  a  particular 
estate  is  given  by  ^-ill  for  his  life  takes  posses- 
sion, and  is  allowed  to  keep,  as  part  of  that 
estate,  something  not  strictly  belonging  to  it, 
he  cannot  set  up  a  title  as  gained  by  adverse 
possession  against  the  remainderman.  An^tee 
V.  Nelms,  1  H.  &  N.  225  ;  26  L.  J.,  Ex.  5, 

Eilbet  of  BiseozLtiiiiianee  on  snbteqnent 
AetioiL] — A  defendant  in  an  ejectment  to  re- 
cover a  piece  of  woodland,  adduced  evidence  of 
adverse  possession  for  more  than  twenty  years, 
and  the  action  was  discontinued.  Subsequently 
the  plaintiff  in  the  action  from  time  to  time 
walked  in  the  wood,  and  turned  his  cattle  into 
it,  in  order  to  assert  his  alleged  right,  and  to 
bar  the  Statute  of  Limitations,  At  length  he  cut 
•down  a  tree  in  the  wood,  whereupon  the  defendant 
filed  a  bill  for  an  injunction  : — Held,  that  as  the 
result  of  the  action  of  ejectment  shewed  the  de- 
fendant to  that  action  to  be  in  possession  of  the 
wood,  he  was  entitled  to  the  injunction  praved 
for.  Stanford  v.  IlurUtatw,  9  L.  R.,  Ch.  116  ; 
30  L.  T.  140  ;  22  W.  R.  422. 


III.   BY  PARTICULAR  PERSONS. 

1.  MOBTOAOOBS  AND  MOBTGAGEES. 

Kortgagor  in  PoMenion.]— Where  the  mort- 
gagor remains  in  possession  and  the  money  is 
not  repaid  on  the  day  stipulated,  the  mortgagee, 
who  has  a  power  of  entry  and  sale  on  non-pay- 
ment, may  eject  the  mortgagor  without  notice  to 
quit.  D<k'  d.  Fuller  v.  Gileg,  5  Ring.  421  ;  2  M. 
U  P.  749. 

Or  demand  of  possession.  Doe  d.  liohey  v. 
JiaiMey,  3  M.  &  R.  107  ;  8  B.  &  C.  767. 


Seeond  Mortgagoe  haying  the  Title-deedB  can 
I|j60t  flnt  Mortgagee.]— A  second  mortgagee, 
who  takes  an  assignment  of  a  term  to  attend  the 
inheritance,  and  has  all  the  title-deeds,  may 
recover  in  ejectment  against  the  first  mort- 
gagee, if  he  had  no  notice  of  such  prior  mort- 
gage.   Goodtitle  d.  Xorris  v.  Morgan,  1  T.  R.  755. 

Mortgagee — ^Against  Tenant  of  Mortgagor.] — 

A  mortgagee  may  recover  in  ejectment  (without 
giving  notice  to  quit)  against  a  tenant  who 
claims  under  a  lease  from  the  mortgagor, 
granted  after  the  mortgage,  without  the  privity 
of  the  mortgagee.  Kcech  d.  Warnc  v.  Ilall,  1 
DougL  21. 

If  a  lease  is  granted  by  a  mortgagor  prior  to 
the  mortgage,  the  mortgagee  has  the  same  rights 
against  the  lessee  and  those  claiming  under  him 
that  the  mortgagor  had,  and  no  other  than  he 
had :  and  his  remedy  must  be  on  the  lease  as 
assignee  of  the  reversion,  so  long  as  the  lease  is 
in  existence,  and  the  tenant  acknowledges  his 
title.  If,  however,  the  lease  is  subsequent  to 
the  mortgage,  then  the  mortgagee  may  treat  the 
lessee  and  all  those  who  may  be  in  possession  as 
wrong-doers  and  may  bring  ejectment,  but  he 
cannot  distrain  or  bring  any  action  for  the  rent 
they  have  contracted  to  pay,  as  there  is  no  rela- 
tion of  landlord  and  tenant  between  them.  If  the 
tenant  chooses  to  pay  the  rent  to  the  mortgagee, 
and  he  accepts  it,  a  relation  of  landlord  and 
tenant  is  created  between  the  mortgagee  and  the 
tenant ;  and  the  remedy  of  the  mortgagee  will 
depend  ui)on  the  particular  circumstances  of  each 
case.  Rogers  v.  Humphreys,  4  A.  &  E.  299  ;  o 
N.  &M.  611;  1  H.  &W.  625. 

A.,  seised  in  fee,  mortgaged  in  fee  to  B.,  and 
afterwimls  leased  to  the  defendant.  D.  pur- 
chased the  legal  estate  from  B.,  and  alse  the 
equitable  estate  from  a  party  who  derived  it 
from  A.,  which  party  also  joined  in  the  convey- 
ance of  the  legal  estate : — Held,  that  D.,  though 
he  had  received  rent  from  the  defendant,  was 
not  bound  by  A.'s  lease,  but  might  recover 
against  the  defendant  in  ejectment  after  the  ex- 
piration of  a  notice  to  quit,  or  sue  him  for  use 
and  occupation  after  the  payment  and  receipt  of 
rent.  Doe  d.  Downe  {Lord)  v.  Thompson,  9  Q.  B. 
1037. 

A  tenant,  let  into  possession  by  mortgagor 
before  mortgage,  subsequently  paid  his  rent  to 
the  mortgagee : — Held,  in  ejectment  by  mort- 
gagee against  the  tenant,  that  the  latter  might 
defend  himself,  by  shewing  that  there  had  been 
a  prior  mortgage,  and  that  he  had  received 
notice  from  the  prior  mortgagee  to  pay  rent  to 
him,  and  had  paid  it  accordingly,  as  the  tenant 
did  not  thereby  deny  that  the  mortgagor,  who 
gave  him  possession,  had  title,  but  simply  that 
the  lessor  of  the  plaintiff  had  not  a  good  deriva- 
tive title.  Doe  d.  Iligginbotham  v.  Barton,  11 
A.  &  E.  307  ;  3  P.  &  1).  194  ;  4  Jur.  432. 

So  also  a  tenant  who  has  been  let  into  posses- 
sion by  the  second  mortgagee  himself,  may  shew 
such  prior  mortgage  and  notice  ;  for  the  tenant 
thereby  admits  that  his  lessor,  with  respect  to 
the  first  mortgagee,  was,  in  substance,  mortgagor 
in  possession,  not  then  treated  as  a  trespasser, 
and  so  had  title  to  demise  ;  and  the  tenant  is  at 
liberty  to  go  on  to  shew  that  his  lessor  has  sub- 
sequently been  treated  as  a  trespasser  by  the  first 
mortgagee,  whereby  his  (the  lessor's)  title,  and 
the  tenant's  rightful  ix>ssession  under  him,  have 
been  determined,    lb. 
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Against  Widow  of  Mortgagor.] — Eject- 
ment by  mortgagee  against  the  widow  of  mort- 
gagor. The  premises  were  copyhold,  and  the 
mortgagor  di(xl  in  possession  in  1828,  after  which 
his  widow^  continued  in  possession  up  to  the  time 
of  the  ejectment  brought.  The  only  title  set  up 
by  the  lessor  of  the  plaintiff  was  an  assignment 
of  the  copyhold  by  a  common-law  conveyance  of 
lease  and  release  : — Held,  that  without  sur- 
render to  the  lord,  this  was  not  sufficient  title 
to  support  an  ejectment,  as,  by  his  own  shewing, 
the  plaintiff's  lessor  had  not  any  legal  interest, 
but  an  equitable  interest  only.  Doe  d.  North  v. 
Wehber,  3  Bing.  N.  C.  922  ;  5  Scott,  189  ;  3 
Hodges,  203. 

How  fax  Title  of  Mortgagee  oan  be  Resisted 
by  Third  Party.] — ^A  mortgagor  cannot  defeat 
his  mortgagee's  title  in  ejectment,  by  setting  up 
the  title  of  a  third  person.  Doe  d.  Bristow  v. 
Peffge,  4  Dougl.  309  ;  1  T.  R.  760,  n. ;  S.  P., 
Ooodtitle  d.  Edwards  v.  Bailey y  Cowp.  601. 

In  ejectment  by  a  mortgagee,  a  defendant,  not 
being  the  mortgagor,  but  in  reality  defending  for 
his  ^nefit,  cannot  set  up  a  prior  mortgage  exe- 
cuted by  him.  Doe  d.  JIurtt  v.  Cliftan,  4  A.  & 
E.  813. 

SoffioiezLoy  of  Mortgage.] — -A  railway  company 
was  empowered  to  assign  and  charge  the  property 
of  the  undertaking,  and  the  rates,  tolls,  and  other 
sums  arising  by  virtue  of  the  act,  as  a  security 
for  money  borrowed ;  and,  by  a  deed  executed 
in  the  form  provided,  assigned  "  the  undertaking, 
and  all  and  singular  the  rates,  tolls,  and  other 
sums  arising  by  virtue  of  the  act,  and  all  the 
estate,  right,  title,  and  interest,  of,  in  and  to  the 
same,"  to  a  person  from  whom  a  sum  was  bor- 
rowed : — Held,  that  the  deed  did  not  convey  any 
interest  in  the  land  of  the  company,  or  entitle 
the  mortgagee  to  maintain  ejectment.  Doe  d. 
Myatt  v.  St.  Ifelen's  and  Bxincorn  Gap  Bailtvay 
Company,  1  G.  &  D.  663  ;  2  Railw.  Cas.  756  ;  2 
Q.  B.  364;  6  Jur.  641. 

Mortgagor  Estopped  from  Denying  Title.] — V. 

mortgaged  land  in  fee  to  0. ;  afterwards,  and 
while  V.  remained  in  possession,  8.,  claiming  by 
a  title  anterior  to  the  mortgage,  brought  eject- 
ment against  Y.,  and  a  verdict  was  taken  against 
him  by  consent,  subject  to  arbitration  as  to  what 
lease  S.  should  gi-ant  to  V.  in  pursuance  of  the 
award  made  : — Held,  that  V.  was  estopped  frdtn 
setting  up  such  lease  as  an  answer  to  an  eject- 
ment by  O.  Doe  d.  Ogle  or  Old  v.  VicktrSy  4 
A.  &  E.  782  ;  6  N.  &  M.  437. 

A.,  by  a  deed  which  recited  that  he  was  seised 
in  fee  of  an  estate,  conveyed  the  same  by  way  of 
mortgage  to  B.  By  an  endorsement  of  a  subse- 
quent date  upon  this  deed,  C.  wrote  and  signed 
the  following  : — "  Memorandum,  that,  by  inden- 
ture of  surcharge,  the  within  premises  were 
charged  by  me,  C.,  the  purchaser  of  the  equity 
of  redemption  of  the  witnin-mentioned  premises, 
with  the  further  sum  of  325^.  : " — Held,  in  eject- 
ment, in  which  B.  w^as  one  of  the  plaintiffs,  that 
this  memorandum  operated  as  an  admission  by 
C.  that  he  was  in  possession  under  A.,  and  that, 
as  A.  was  estopped  from  disputing  B.'s  title,  so 
therefore  was  C.  Doe  d.  Oaisford  v.  Stone^  3 
C.  B.  176  ;  15  L.  J.,  C.  P.  234  ;  10  Jur.  480. 

Mortgagee  against  Third  Party.] — In  eject- 
ment on  the  several  demises  of  a  mortgagor  and 


mortgagee,  the  defendant  offered  to  prove  that, 
seven  or  eight  yeare  back,  and  after  the  execu- 
tion of  the  mortgage,  he  brought  ejectment 
against  the  mortgagor  (at  that  time  in  posses* 
sion) ;  that  the  cause  was  referred  to  arbitration ; 
and  that  the  award  was  in  favour  of  the  now  de- 
fendant, who  thereupon  entered  under  a  writ  of 
possession,  and  had  occupied  the  premises  ever 
since : — Held,  that  these  proceedings  were  not 
admissible  for  the  defendant  against  the  mort- 
gagee, although  he  was  present  at  one  meeting 
before  the  arbitrator  ;  it  not  appearing  that  he 
took  any  part  in  the  proceedings.  Doe  d.  Smith 
V.  Webber,  1  A.  &  E.  119. 

Assignment  by  Mortgagor  and  Mortgagee — 
Bights  of  Assignee.] — A  demise  by  a  mortgagor 
and  a  mortgagee  of  leasehold  premises  contained 
a  proviso  for  re-entry  by  either  of  them,  if  the 
lessee  should  assign  without  the  mortgagor's 
consent.  After  several  mesne  assignments  with 
the  mortgagor's  consent,  the  premises  were  as- 
signed to  M.  by  a  deed  to  which  S.  (assignee  of 
the  mortgage)  and  the  mortgagor  were  parties 
and  which  contained  a  proviso  for  re-entry  by 
the  mortgagor  on  M.'s  assigning  without  his 
consent.  M.  paid  rent  to  the  mortgagor,  and 
subsequently  assigned  without  his  consent,  where- 
upon S.  and  the  mortgagor  brought  ejectment : 
— Held,  that  M.  was  not  estopped  from  shewing 
that  the  mortgagor  was  not  the  legal  reversioner ; 
and  also,  that  neither  the  mortgagor  nor  S.  could 
recover — the  one  having  only  an  equitable  title 
to  the  premises,  and  the  other  having  no  riglit 
of  entry  reserved  to  him.  Saunders  t.  Merry- 
weather,  3  H.  &  C.  902  ;  35  L.  J.,  Ex.  115  ;  15 
W.  R.  814. 

By  indenture  of  the  31st  March,  1852,  H.  de> 
mised  to  B.,  for  ninety-iiine  years,  a  piece  of 
land  and  four  unfinished  houses,  and  B.  cove- 
nanted that  he  would  on  or  before  the  25th 
June,  1852,  finish  the  houses,  under  the  direction 
and  to  the  satisfaction  of  the  surveyor  of  H.,  pro- 
vided that  if  default  should  be  made,  it  ^ould 
be  lawful  for  H.  to  enter  into  the  demised  pre- 
mises or  any  part  thereof  in  the  name  of  the 
whole,  and  repossess,  retain,  and  enjoy  the  same 
as  of  his  former  estate.  By  a  subsequent  inden- 
ture of  the  same  date,  B.  mortgaged  the  premises 
to  the  plaintiff.  By  indenture  of  the  3C^h  July, 
1 852,  between  H.  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  reciting  that  H.  had 
entered  into  several  under-leases  affecting  the 
premises,  the  particulars  of  which  were  known 
to  the  defendant,  H.  assigned  to  the  defendant 
the  leasehold  premises,  and  all  estate,  right,  title, 
and  interest  of  him,  H.,  into  or  out  of  the  pre- 
mises, for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease,  sub- 
ject nevertheless  to  the  under-leases  therein  re- 
ferred to.  B.  did  not  complete  the  houses  on  the 
25th  June,  and  no  surveyor  was  ever  appointed. 
In  July,  1852,  B.  gave  up  possession  of  the  pre- 
mises to  the  defendant.  The  plaintiff  having 
brought  ejectment  as  mortgagee: — Held,  that 
assuming  there  was  a  sufiicient  clause  of  re-entry, 
and  also  a  forfeiture  of  which  H.  might  have 
availed  himself,  the  indenture  of  assignment  did 
not  shew  any  intention  or  use  sufficient  words  to 
pass  a  right  of  entry  to  the  defendant,  even  if 
such  a  right  is  assignable  under  the  8  &  9  Vict, 
c.  106,'  s.  5,  which,  semble,  it  is  not.  Hunt  v. 
Ihmimnt,  9  Ex.  635  ;  23  L.  J.,  Ex.  135 ;  18  Jur. 
335— Ex.  Ch. 
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Mortgage  Term  Ontitanding.]— C.  demised 
lands  to  B.  as  a  yearly  tenant,  and  subsequently 
mortgaged  them.  B.  paid  rent  to  C,  and,  after 
the  mortgage,  gave  up  possession  to  A.,  who  con- 
tinued to  pay  rent  to  C.  and  his  executors  : — 
Held,  that  the  mortgage  term  granted  to  B.  was 
outstanding,  and  that  the  mortgagee  could  not 
bring  ejectment  against  A.  without  a  notice  to 
quit.  Gtdle  v.  Moody,  30  L.  J.,  Ex.  385  ;  7  Jur., 
N.  S.  1249. 

Aoeeptanee  by  Mortgagee  of  Mortgagor's 
Tenant.] — The  attorney  of  a  mortgagee,  who 
was  also  the  attorney  of  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  mortgaged 
promises  for  rent  to  pay  the  interest  due  on  the 
mortgage,  and  threatened  to  distrain  if  the  rent 
was  not  paid  : — Heid^  that  the  mortgagee  thereby 
recognized  the  possession  as  legal,  and  that  he 
could  not  maintain  ejectment  on  a  demise  laid 
previously  to  such  application  by  his  attorney. 
Doe  d.  Whitaker  v.  I/ales,  5  M.  &  P.  132  ;  7 
Bing.  322. 

In  ejectment  by  a  mortgagee,  the  mere  fact  of 
his  having  received  interest  on  the  mortgage 
down  to  a  time  later  than  the  day  of  the  demise 
in  the  declaration,  does  not  amount  to  a  recog- 
nition by  him  that  the  mortgagor  was  in  lawful 
possession  of  the  premises,  till  the  time  when 
such  interest  was  paid,  and  consequently  is  no 
defence  to  the  ejectment.  Doe  d.  Riggers  v.  Cad- 
tcallader,  2  B.  A:  Ad.  473. 

If  a  person  who  has  an  estate  borrows  money 
on  it  upon  mortgage,  and  the  mortgagor  af  ter- 
%vards  grants  a  lease  to  a  tenant  for  twenty-one 
years,  that  lease,  being  made  after  the  mortgage, 
cannot  be  set  up  by  the  tenant  to  prevent  the 
mortgagee  from  recovering  possession,  and  the 
mortgagee  may  put  the  tenant  out  of  possession 
by  an  ejectment ;  and  the  only  remedy  the 
tenant  has  for  thus  being  put  out  of  possession 
is  against  the  mortgagor.  But  if,  instead  of  the 
mortgagee  turning  the  tenant  out  of  possession, 
he  consents  to  take  the  tenant  as  his  tenant,  the 
mortgagee  will  not  thereby  set  up  the  twenty-one 
years'  lease,  but  will  make  the  tenant  his  tenant 
from  year  to  year  only.  Doe  d.  Huglies  y.  Buck- 
nelh  8  C.  &  P.  667. 

The  father  of  the  defendant  mortgaged  pre- 
mises, consisting  of  two  estates,  called  A.  and  B., 
and  the  defendant  joined  in  the  deed,  and  cove- 
nanted for  the  payment  of  the  money.  After 
the  death  of  the  mortgagor,  the  defendant  to 
whom  the  property  had  been  devised  by  him,  re- 
mained in  possession  of  estate  A.,  estate  B.  being 
in  possession  of  tenants  who  had  paid  rent  to 
the  mortgagor,  and  to  whom  no  notice  to  quit 
had  been  given.  The  defendant  afterwards  ap- 
pointed one  of  the  plaintiffs  a  receiver  of  both 
states,  which  were  recited  to  be  in  the  defen- 
dant's occupation,  empowering  him  to  receive 
the  I'ents,  to  proceed  by  action  or  distress  for  the 
recovery  thereof,  and  to  bring  ejectments.  The 
defendant  defended  as  tenant : — Held,  that  the 
plaintiffs  were  not  entited  to  recover  estate  B., 
which  was  in  possession  of  the  tenants,  as  no 
notice  to  quit  had  been  given  to  them  ;  and  that 
the  defendant  was  not  estopped  from  setting  up 
this  defence.  Doe  d.  Dowman  v.  Lewi^^  13  M. 
k.  W.  241 ;  14  L.  J.,  Ex.  198. 

Where  a  mortgagor  who  continues  in  possession 
of  the  premises  with  the  consent  of  the  mort- 
gagee, makes  a  lease  to  a  third  party  who  expends 
money  in  improving  them,  the  circumstance  of  the 


mortgagee's  having  occasionally  gone  to  look  at 
the  improvements  is  not  of  itself  evidence  for  a 
jury  that  he  has  accepted  the  lessee  as  his 
tenant.    Doedu  Parry  v.  Jlvghiff^  11  Jur.  698. 

Aeceptance  by  Mortgagee  of  Mortgagor  aa 
Tenant.] — Where  a  mortgage  deed  for  securing 
payment  of  an  annuity  conveyed  the  land  in 
trust,  to  permit  the  mortgagor  to  receive  the 
rents  until  default  made  for  sixty  days  in  payr 
ment  of  the  annuity  : — Held,  that  the  conveyanco 
operated  as  a  re-demise  to  the  mortgagor  until 
default ;  and  that  a  notice  to  quit,  given  by  him. 
in  his  own  name  to  a  tenant  let  into  possession 
by  him  before  the  mortgage,  enabled  him  to  re- 
cover in  ejectment  on  his  own  demise.  Doe  d. 
Lyster  v.  Goldiohi,  2  Q.  B.  143  ;  1  G.  &  D.  463. 

The  defendant,  by  indentures  of  mortgage  of 
the  4th  and  6th  April,  1837,  conveyed  freehold 
land  in  fee,  and  assigned  leasehold  premises  for 
ninety-nine  years  with  a  proviso  for  reconveyance 
on  payment  of  principal  and  interest  on  the  6th 
October  next  ensuing ;  and  with  a  covenant^ 
that,  on  default  of  payment,  it  should  be  lawful 
for  the  mortgagee,  sdiev  giving  one  month's 
notice,  demanding  payment,  to  enter,  and, 
whether  in  or  out  of  possession,  to  sell  or  lease  ; 
and  the  mortgagee  covenanted  that  no  sale  or 
lease  should  be  made  until  one  month's  notice 
had  been  given  to  the  mortgagor : — Held,  that 
there  was  no  re-demise  to  the  mortgagor,  and 
that  the  mortgagee  might  bring  ejectment  with* 
out  giving  notice  to  him.  Doe  d.  Parsley  v.  Day, 
2  Q.  B.  147  ;  2  G.  &  D.  757 ;  12  L.  J.,  Q.  B.  86  ; 
6  Jur.  913. 

A  mortgage  deed,  reciting  a  loan  of  860/.  at  5/. 
per  cent,  interest,  contained  an  agreement  that 
the  mortgagor,  during  his  occupation  of  the 
premises,  should  yield  and  pay  for  the  same  to 
the  mortgagee  the  rent  of  60/.,  payable  half- 
yearly  ;  and  that  it  should  be  lawful  for  the 
mortgagee  to  use  such  remedies,  by  distress  and 
sale,  for  the  recovery  of  the  rent  as  landlords 
have  on  common  demises  ;  provided  that  the  re* 
servation  of  such  rent  should  not  prejudice  the 
mortgagee's  right  to  enter  and  evict  the  moit- 
gagor  at  any  time  after  default  made  in  payment 
of  the  moneys  secured,  or  any  part  thereof : — 
Held,  that  after  default  made  in  payment  of  the 
principal  and  of  one  half-year's  rent,  the  mort- 
gagee might  eject  the  mortgagor  without  any 
notice  to  quit,  though  he  had  treated  the  mort- 
gagor as  tenant  by  distraining  on  him  for  a 
previous  year's  rent.  Doe  d.  Oarrod  v,  Olleyy. 
12  A.  &  E.  481 ;  4  P.  &  D.  275  ;  4  Jur.  1084. 

T.  mortgaged  land  to  B.,  and,  by  the  deed,  at- 
torned to  B.,  as  tenant,  at  a  quarterly  rent,  which 
was  stated  to  be  done  for  the  purpose  of  securing 
the  principal  and  interest,  and  in  contemplation 
and  part  discharge  thereof.  The  deed  also  gave 
B.  a  power  of  entry  in  default  of  payment : — Held,, 
that  B.,  or  his  assignee,  might  bring  ejectment 
against  T.,  without  giving  him  notice  to  quit. 
Doe  d.  Snell  v.  Twwi,  4  Q.  B.  615  ;  3  G.  &  D.  637  ; 
12  L.  J.,  Q.  B.  264  ;  7  Jur.  847. 

Ejectment  by  mortgagee  against  mortgagor. 
The  deed  contained  a  power  to  the  mortgagee  to 
enter  and  distrain  upon  the  premises  for  interest, 
if  unpaid,  as  for  rent,  and  the  mortgagee  had  so 
entered  and  distrained  at  a  period  later  than  that 
of  the  demise  laid  in  the  declaration,  but  for  in- 
terest accruing  before  the  day  of  demise  : — Held, 
that  the  power  to  enter  and  distrain  was  not  in- 
consistent with  the  right  of  the  mortgagee  to 
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application  to  set  it  aside,  it  being  too  late  to  do 
eo  on  snch  grounds  at  the  trial  of  the  ejectment, 
where  the  judgment,  appearing  to  bo  in  existence, 
most  be  taken  to  be  valid.  JIughes  v.  Lufidcy^ 
4  EL  &  Bl.  274  ;  24  L.  J.,  Q.  B.  57  ;  1  Jur.,  N.  S. 
422. 


3.    The    Crowx. 

The  Board  of  Ordnance  put  their  servant  into 
possession  of  a  house  and  laud  adjoining  Hurst 
Castle,  which  castle  has  been,  from  the  time  of 
Henry  the  Eighth,  a  possession  of  the  crown  of 
England.  An  ejectment  having  been  brought  to 
recover  possession  of  this  house  and  land,  and 
the  declaration  served  on  the  servant  and  on  the 
Board  of  Ordnance,  the  court,  on  motion  made 
on  behalf  of  the  crown,  set  aside  the  declaration 
and  stayed  the  proceedings.  Doc  d.  Legh  v.  Koe, 
S  M.  &  W.  579. 

4.  Heibs  A17D  Devisees. 

Wlien  Action  Kaintainable  by.] — An  heir,  on 
tvhom  a  contingent  remainder  in  a  copyhold  has 
devolved,  may  bring  ejectment  before  admittance. 
Boe  d.  liinton  v.  liolfr,  3  N.  &  P.  C48. 

A  will  recited  that  the  devisor  had  charged  the 
land  with  3,000/.  on  his  daughter's  mariiagc ; 
then  followed  a  devise  to  trustees  to  keep  down 
the  interest,  and  apply  the  surplus  rents  as 
directed,  till  the  lessor  of  plaintiff  should  come 
to  the  age  of  twenty-three  ;  and  then  to  him, 
subject  to  the  charge  : — Held,  that  this  did  not 
shew  a  legal  estate  out  of  the  lessor  of  the  plain- 
tiff. Di»c  d.  licek  v.  Ilcukhi,  6  A.  &  E.  495  ;  2 
X.  &  P.  660. 

Where  J.,  who  was  tenant  at  will  to  W.,  died, 
and  the  jieir-at-law  to  J.  entered  into  possession, 
and  claimed  the  land  as  his  own  : — Held,  that 
the  devisees  of  W.  might  bring  an  ejectment 
against  him,  without  giving  him  notice  to  quit, 
or. demanding  possession.  D(*e  d.  Btirgess  v. 
Tkomjf$on,  1  N.  &  P.  215  ;  2  H.  &  W.  451. 

A  testator,  after  giving  a  life  estate  to  his 
daughter-in-law  in  his  real  estates,  devised  the 
remainder  to  her  son  T.  (who  was  his  heir),  in 
fee,  upon  condition  that  he  should  within  three 
months  after  the  death  of  the  testator  convey 
certain  leaseholds  to  his  three  sisters ;  but  in  case 
he  should  refuse  to  do  so,  upon  failure  thereof, 
he  devised  his  real  estates  to  his  three  grand- 
daughters. The  testator  died  in  1808 ;  his 
daughter-in-law  then  entered  upon  her  life 
estate,  and  continued  in  possession  till  her  death 
in  1827  ;  the  three  grand-daughters  then  entered 
and  continued  in  possession  up  to  an  ejectment 
brought  by  the  heirs  of  T. : — Held,  on  a  special 
case  stating  the  will  and  the  above  facts,  that  as 
it  was  not  expressly  stated  that  T.  had  notice  of 
the  will  .within  three  months  of  the  testator's 
death,  the  court  could  not  infer  the  fact ;  and, 
therefore,  as  it  did  not  appear  that  the  condi- 
tional limitation  had  taken  effect,  the  lessors 
were  entitled  to  maintain  ejectment.  Doe  d. 
Taylor  v.  CHsjf,  1  P.  &  D.  37 ;  8  A.  &  E. 
779. 

T.,  being  seised  in  fee  of  premises,  devised  the 
same  to  his  son,  W.,  for  life,  with  remainder  to 
the  issue  of  W.,  as  tenants  in  common  in  fee. 
In  April,  1845,  W.  died,  having  by  will  appointed 
executors,  who  managed  the  estate  for  the  infant 
children  of  \V.,  and  in  1845  and  1846  received 
rent  from  the  defendant,  who  had  been  in  i)osscs- 


sion  prior  to  the  death  uf  W. : — Held,  that  the 
acts  of  the  executors  did  not  bind  the  infant 
children  ;  and  that  the  latter  might  maintain 
ejectment  against  the  defendant,  \\'ithout  a  pre- 
vious notice  to  quit  or  a  demand  of  possession. 
D(fe  d.  Thomas  v.  liaberU  16  M.  &  W.  779. 

Meeting  Tenant-at-will  of  Beyisor.]  —  The 
owner  of  a  cottage,  divided  into  two  parts,  in 
1808  put  in  two  servants,  H.  &  W.,  to  occupy  it, 
who  occupied  each  part  severally  till  his  death  in 
1814,  without  paying  any  rent. "  They  continued 
to  occupy,  undisturbed,  after  his  death,  till  1821, 
when  H.  died,  having  devised  his  moiety  to  W. ; 
H.,  some  time  before  his  death,  took  in  L.  to  live 
with  hini  as  a  servant,  and  after  H.'s  death  L. 
continued  in  possession : — Held,  on  ejectment 
brought  by  W.,  that,  by  proving  L.  to  have  come 
in  under  H.,  he  had  shewn  a  prim^  facie  title. 
Doe  d.  WillU  v.  Birch  more,  \  P.  &  D.  448;  9 
A.  &  E.  662. 

When  Estopped.] — In  ejectment,  the  plaintiff 
claimed  as  devisee  of  A,  The  defendant  claimed 
as  heir-at-law  of  A.,  but  had  come  into  possession 
by  agreement  with  B.,  who  was  originally  tenant 
to  A.,  but  had  attorned  to  the  plaintiff : — Held, 
that  the  defendant  was  estopped  from  disputing 
the  title  of  the  plaintiff.  Doe  d.  Marlaw  v. 
Wiggins,  4  Q.  B.  367 ;  3  G.  &  D.  504 ;  7  Jur. 
629. 

Possession  creates   Devisable   Interest.] — A 

pei*8on  in  possession  of  land  without  title  has 
a  devisable  interest,  and  the  heir  of  his  devisee 
can  maintain  ejectment  against  a  person  who 
has  entered  upon  the  land,  and  cannot  shew 
title  or  possession  in  any  one  prior  to  the  tes- 
tator. Asher  v.  Whitloch,  1  L.  R.,  Q.  B.  1  ;  36 
L.  J.,  Q.  B.  17  ;  11  Jur.,  N.  S.  925  ;  14  W.  R.  26. 
W.,in  1842,  inclosed  some  waste  land  ;  in  1850 
he  inclosed  more  land  adjoining,  and  built  a  cot- 
tage. He  occupied  the  whole  till  1860,  when  he 
died,  having  devised  it  to  his  wife,  so  long  as 
she  remainal  unmarried,  with  remainder  to  his 
daughter  in  fee.  On  his  death  the  widow  and 
daughter  continued  to  reside  on  the  property, 
and  in  1861  the  defendant  married  the  widow, 
and  came  to  reside  with  them.  Early  in  1863 
the  daughter  died,  aged  eighteen  years,  and  the 
mother  died  soon  after.  The  defendant  con- 
tinued to  occupy  the  property,  and  in  1866  the 
daughter's  heir-at-law  brought  ejectment  against 
him  : — Held  that  she  was  entitled  to  recover  the 
whole  property.    Ih, 

Evidence  in  Action,  of  Possession.] — The  re- 
ceipt by  a  party,  claiming  as  heir,  of  i-ent  accru- 
ing due  on  a  day  preceding  the  payment,  is  not 
evidence  of  seisin  on  such  daj'.  Doc  d.  Li dg bird 
V.  Best,  3  M.  &  R.  114  ;  iS'.  C,  Doe  d.  Lidghird  v. 
Lawson,  8  B.  &  C.  606. 

Death  of  Elder  Brothers.] — In  ejectment, 

where  the  lessor  of  the  plaintiff  claims  as  heir  by 
descent,  the  death  of  his  elder  brothera,  and  also 
that  they  died  without  issue,  must  be  proved. 
Richard*!  v.  Bichards^  15  East.  294,  n. 

Competency  of  Testator.] — Where,  in  an 

ejectment  by  heir  against  devisee,  the  testator's 
competency  was  disputed,  and  the  defendant, 
after  proving  that  the  testator  had  given  a  rea- 
sonable account  of  the  real  property  left  to  him 
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by  his  father,  offered,  in  confirmation  of  his  ac- 
count, to  put  in  the  father's  will,  which  was  in 
court  J  but  on  an  objection  to  its  admissibility 
on  the  part  of  the  plain tiif,  it  was  withdrawn, 
and  the  judge  adverted  to  the  fact  in  his  sum- 
ming up,  and  told  the  jury  they  might  infer 
from  the  plaintiff's  objecting  to  the  will  being 
put  in,  that  it  was  conformable  to  the  statement 
made  by  the  testator  : — Held,  that  there  was  no 
misdirection.  Sutton  v.  Bevonport^  27  L.  J.,  C. 
P.  54. 


Porgery  of  Will.] — In  ejectment  by  heir- 


at-law,  claiming  also  under  a  will,  against  parties 
claiming  under  a  deed  of  grant,  and  also  setting 
up  a  later  will,  the  plaintiff  undertaking,  by  an- 
ticipation, to  prove  that  the  deed  and  the  later 
will  were  forgeries  by  an  illegitimate  son  of  the 
testator,  who  had  confessed  and  been  convicted 
of  the  f  oi-geries,  and  was  called  as  a  witness  to 
prove  them  : — Held,  first,  that  evidence  as  to  his 
pecuniary  position  and  circuipstances  before  and 
at  the  time  of  the  forgeries  was  admissible  on  the 
part  of  the  plaintiff.  Rmpell  v.  llaw«,  3  F.  &  F. 
784. 

Held,  secondly,  that  evidence  of  forgery  by 
him  of  other  deeds  (leases  of  the  same  property 
at  enhanced  rents,  to  increase  the  apparent  value) 
in  the  course  of  the  transaction,  and  in  pursuance 
of  the  same  design,  was  also  admissible  for  the 
plaintiff.    Ih, 

Held,  thirdly,  that  evidence  of  the  forgery  by 
him  of  a  letter  of  authority,  purporting  to  be 
from  his  father  to  the  attorney  who  drew  such 
other  deeds,  and  also  the  deed  in  question,  was 
admissible  for  the  plaintiff.    Ih. 

Held,  fourthly,  that  evidence  on  the  part  of 
the  plaintiff,  to  prove  the  later  will  a  forgery, 
although  the  defendants  disclaimed  it,  was  ad- 
missible.   Ih. 

Held,  fifthly,  that  the  onus  of  proof  being  on 
the  defendants,  who  relied  on  the  deed,  of  prov- 
ing its  execution  (as  against  the  heir-at-law,  who 
was  prim&  facie  entitled  to  it),  if  the  jury  was 
not  satisfied  of  its  execution,  they  ought  to  find 
for  the  heir.    Ih, 


Prodnotion  of  Deeds.] — In  ejectment  by 


a  person  claiming  as  heir-at-law  of  a  party 
proved  to  have  died  seised,  and  also  under  a 
devise,  revoked  by  what  purported  to  be  a  later 
will,  forged ;  the  defendant  setting  up  such 
forged  will,  and  also  claiming  as  purchaser  from 
the  forger  under  a  forged  de«i  of  grant  to  him- 
self, the  deed  of  conveyance  to  the  defendant  not 
reciting  the  forged  deed,  but  falsely  reciting  that 
the  pretended  grantor,  the  forger,  was  seised,  and 
the  foiiged  deed  reciting  the  deeds  of  the  testa- 
tor's title  : — Held,  that  all  the  deeds  might  pro- 
perly be  presumed  to  be  in  the  possession  of  the 
defendant  claiming  to  hold  the  estate  as  pur- 
chaser, and  that  the  plaintiff,  on  a  notice  to 
produce,  was  entitled  to  call  for  them,  and 
that  the  defendant  would,  at  his  peril,  decline 
to  produce  them.  Bmpell  v.  Waite^  3  F.  &  F. 
511. 


Other  Matter!.] — In  ejectment,  the  plain- 


tiff made  out  his  title  as  the  heir  of  W.  G.  The 
defendant  put  in  the  will  of  W.  G.,  made  in  1837, 
devising  the  property  to  the  plaintiff  and  T.  G.  : 
— Held,  that  the  plaintiff  might  put  in  another 
will  of  W.  G.,  made  in  1838,  devising  the  whole 


property  to  the  plaintiff,  and  that  the  plaintiff 
was  not  bound  to  make  this  will  pai't  of  his 
original  case.  Doe  d.  Goil^y  v.  Gosley,  9  C.  &  P. 
46 ;  2  M.  &  Rob.  243. 

In  ejectment  by  the  heir-at-law  of  F.  against 
a  devisee  under  F.'s  will,  for  the  devised  estates, 
the  plaintiff  may  give  parol  evidence  that  the 
property  was  purchased  by  J.,  as  agent  for  F., 
the  testator,  although  J.  had  contracted  in 
writing  for  the  purchase  in  his  own  name. 
Marston  v.  Hoe  d.  Fox,  8  A.  &  E.  14  ;  2  N.  & 
P.  604. 

Praotioe  at  Trial.]  —  In  ejectment  by  heir 
against  devisee,  the  heirship  being  admitted,  the 
defendant  is  entitled  to  begin.  Sutton  v.  Sadler^ 
3  C.  B.,  N.  S.  87  ;  S.  P.,  Martin  v.  Johnston,  1 
F.  &  F.  122. 

The  lessor  of  the  plaintiff  claimed  as  devisee 
under  a  will  of  S.  At  the  trial  the  defendant 
admitted  the  seisin  of  S.  and  the  execution  of 
that  will,  and  that  the  plaintiff  was  prima  facie 
entitled  under  it,  and  proposed  to  set  up  a  sub- 
sequent will,  revoking  the  first  will.  The  defen- 
dant began  : — Held,  that  the  plaintiff  should 
have  been  permitted  to  beg^n.  Doe  d.  Bather  v. 
Brayne,  5  C.  B.  655. 


5.    PEBSONAL  REPBESENTATiyE& 

Administrator.] — An  administrator  of  a  tenant 
from  year  to  year  may  maintain  an  ejectment^ 
Doe  d.  ForUr  v.  Shore,  3  T.  R.  13. 

Where  a  tenant  died  intestate,  in  the  posses- 
sion of  premises,  and  his  widow,  after  continuing 
to  occupy  them  for  several  years,  and  paying 
rent  to  the  landlord,  married  a  second  time,  and 
her  husband  entered  into  possession,  and  paid 
rent  for  several  years  to  the  landlord,  tfhd,  upon 
the  death  of  the  wife,  the  personal  representative 
of  the  first  husband  obtained  administration  of 
his  estate  and  effects,  and  brought  ejectment  to 
evict  the  second  husband : — Held,  that  the  ac- 
tion was  maintainable,  without  giving  a  formal 
notice  to  quit.    Doe  v.  Bradbury,  2  D.  &  R.  706. 

In  ejectment  by  an  administrator  to  recover 
possession  of  land  leased  to  the  intestate,  it  was 
proved  that  the  lease  had  been  burnt,  and  then 
that  the  intestate  had  been  in  possession,  and 
had  paid  rent : — Held,  that  the  evidence  of  the 
lease  was  sufficient  to  entitle  the  administrator 
to  recover.  Mettert  v.  Brawn,  1  H.  &  C.  686 ; 
32  L.  J.,  Ex.  138  ;  9  Jur.,  N.  S.  416  ;  7  L.  T.,  795; 
11  W.  R.  429. 

Exeentrix.] — An  executrix  may  lay  a  demise 
in  ejectment  before  probate  granted.  Iloe  d« 
Bendall  v.  Snmnwr$et,  2  W.  Bl.  694  ;  6  Burr. 
2608. 

Two  ont  of  three  Ezeentors.] — Two  of  three 
co-executors  may  recover  lands  of  their  testator 
in  ejectment  on  a  joint  demise.  Doe  d.  Starr  v. 
Wheeler,  16  M.  &  W.  623  ;  16  L.  J.,  Ex.  312. 

Evidenoe — Of  Probate  or  Letters  of  Adminis- 
tration.]— In  ejectment  for  leasehold  property, 
the  plaintiff,  after  proving  the  creation  of  the 
term  in  1730,  shewed  it  to  be  vested  in  E.  in 
1760 ;  he  then  proved  a  deed-poll  executed  by 
W.  in  1784,  by  which  (after  reciting  the  deed  of 
1760,  the  death  of  E.,  and  that  E.  had  duly  pub- 
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lished  her  will  in  1778,  and  that  under  the  will 
the  premises  had  vested  in  M.)  W.  released  to  M. 
No  probate  of  E/s  will,  nor  any  letters  of  ad- 
ministration, were  produced,  nor  was  any  excuse 
given  for  their  non-production.  The  plaintiff 
then  deduced  title  from  M.,  and  shewed  the  en- 
joyment of  the  property  since  1 784  to  have  been 
consistent  with  the  documentary  title : — Held, 
that  neither  probate  of  E.'s  will  nor  letters  of 
administration  could  be  presumed,  and  that  the 
plaintiff  had  failed  to  shew  himself  possessed  of 
the  term.  Doe  d.  WoodhauM  v.  Powell y  8  Q.  B. 
676  ;  15  L.  J.,  Q.  B.  189  ;  10  Jur.  635. 


6.    OTHEBS. 

Orantees  of  Bent-chazget.] — Where  a  rent- 
charge  is  granted  with  power  to  the  grantee,  in 
case  the  rent  should  be  in  anear  for  a  certain 
space  of  time,  to  enter  and  enjoy  the  lands 
charged,  and  to  receive  and  take  the  rents, 
issnes,  and  profits  for  his  own  use  and  benefit, 
until  satisfaction  of  the  arrears  of  rent,  with  all 
costs ;  the  grantee  may,  upon  the  rent  becoming 
in  arrear,  maintain  ejectment  against  the  terre- 
tenant,  without  proof  of  a  previous  demand  of 
the  rent.  Diw  d.  BiaM  v.  ilorsley^  3  N.  &  M. 
567. 

When  an  annuity  is  secured,  not  only  by  a 
right  of  entry  and  distress,  and  by  a  right  of 
entry  and  perception  of  the  profits  given  to  the 
grantee,  but  also  by  a  term  limited  by  the  same 
deed  to  a  trustee  for  him  to  raise  arrears  by  de- 
viae,  sale,  or  mortgage,  the  rights  of  entry  will 
not  destroy  the  term,  nor  will  the  term  defeat 
the  right  of  entry — ^both  kinds  of  remedies  may 
coexist.  Doe  d.  Butler  v.  Kensingtim  (Lord), 
8  Q.  B.  429  ;  15  L.  J.,  Q.  B.  153  ;  10  Jur.  163. 

An  owner  of  a  first  rent-charge  on  house  pro- 
perty, which  had  fallen  into  decay,  entered  into 
poeseasion,  his  rent-charge  being  in  arrear,  and 
having  expended  a  considerable  sum  of  money  in 
repairs,  be  received  rent  sufficient  to  pay  all  ar- 
rears of  the  rent-charge.  Thereupon  the  owner 
of  a  second  rent-charge,  whose  rent-charge  was 
in  arrear,  brought  ejectment  to  recover  posses- 
sion. A  bill  in  equity  by  the  defendant  to 
restrain  the  action,  except  upon  payment  of  the 
money  expended  in  repairs,  was  dismissed  for 
want  of  equity.  Hooper  v.  Cooke,  25  L.  J.,  Ch. 
467  ;  2  Jur.,  N.  S.  527. 


Tezmon.] — An  owner  in  fee  of  land,  prior  to 
mortgaging  it  for  a  term  of  years,  put  A.  into 
possession.  A.  occupied  for  twenty-five  years 
without  payment  of  rent  or  written  acknowledg- 
ment of  the  mortgagor's  title.  A.  then  conveySl 
in  fee  to  the  plaintiff,  and  after  attorning  to  him 
as  his  tenant  gave  up  possession  for  a  sum  of 
money  to  B.,  the  representative  of  the  mortgagor, 
and  to  C.  the  executor  of  the  mortgagee  (whase 
mortgage  had  been  kept  alive  by  payment  of 
interest).  B.  and  C.  afterwards  joined  in  a  con- 
veyance of  the  premises  to  the  defendants : — 
Held,  in  ejectment,  first,  that  the  defendants 
were  not  estopped  from  setting  up  their  title  to 
the  premises ;  secondly,  that  they  were  persons 
claiming  imder  a  mortgage  within  7  Will.  4  & 
1  Vict.  c.  28,  and  consequently  that  the  3  &  4 
Will.  4,  c.  27,  did  not  operate  to  bar  their  title. 
IWd  V.  Ager,  2  H.  &  C.  279  ;  32  L.  J.,  Ex.  269  ; 
0  Jur.,  N.  S.  804  ;  8  L.  T,  46  ;  11  W.  K.  1073. 


IV.  BETWEEN  LANDLORD  AND 
TENANT. 

1.  When  Tenant  holds  over  after  Ex- 
piration OP  Term  or  after  Notice 
TO  Quit. 

Beoogniianoes  to  pay  Costa — 15  4  16  Viet. 
0.  76,  8.  218— Cases  within.]— The  statute  does 
not  apply  where  the  tenant  holds  under  a 
lease  which  has  not  expired  by  lapse  of  time ; 
but  a  right  of  re-entry  is  claimed  for  non-per- 
formance of  the  covenants.  Doe  d.  Ctindey 
V.  Sharpie y,  15  M.  &  W.  558  ;  15  L.  J.,  Ex. 
341. 

A  tenant  holding  from  quarter  to  quarter, 
subject  to  a  determination  of  the  tenancy  by 
three  months'  notice  to  quit,  cannot  be  compelled 
to  enter  into  the  recognizance  to  pay  costs.  Doe 
d.  Curter  v.  Roe,  10  M.  &  W.670  ;  2  D.,  N.  a 
449  ;  12  L.  J.,  Ex.  27. 

If  a  tenancy  from  year  to  year  has  been  exe- 
cuted by  a  written  agreement,  the  fact  that  a 
supplemental  agreement  is  entered  into,  whereby 
the  landlord  agrees  that  the  tenant  shall  con- 
tinue tenant  so  long  as  landlord  shall  continue 
the  vicar  of  A.,  docs  not  make  the  tenancy  un- 
certain so  as  to  preclude  the  tenant  from  entering 
into  recognizances.  Doe  d.  Newatead  v.  Roe,  I 
B.  C.  Rep.  86  ;  10  Jur.  925. 

The  statute  only  applies  to  cases  where  the 
tenancy  is  under  a  lease,  and  has  expired  by 
effluxion  of  time  ;  or  under  an  agreement  from 
year  to  year,  if  the  tenancy  has  been  deter- 
mined by  a  regular  notice  to  quit.  Doe 
d.  Tindal  v.  Roe,  1  D.  P.  C.  143  ;  2  B.  &  A. 
922. 

A  tenant  who  has  surrendered  his  term,  but  re- 
fuses to  quit  the  premises,  cannot,  on  ejectment 
brought  by  the  landlord,  be  compelled  to  enter 
into  the  recognizance.    Ih, 

And  where  a  tenant  holds  from  year  to  year, 
without  a  lease  or  an  agreement  in  writing,  it  is 
not  i^v-ithin  the  statute.  Doe  d.  Bradford  {Earl) 
V.  Roe,  5  B.  &  A.  770. 

An  agreement,  in  writing,  of  apartments  for 
three  months  certain,  comes  withm  the  statute. 
Doe  d.  Phillips  y.  Roe,  1  D.  &  R.  433  ;  5  B.  &  A. 
766. 

A  letter  from  the  tenant  claiming  title  as  son 
of  the  last  yearly  tenant,  at  his  death,  and  re- 
questing leave  to  keep  possession  for  two  years, 
which  was  granted,  is  not  an  agreement  within 
the  statute.  Roe  d.  Stepney  v.  Thrust (mt, 
M'Clel.  492. 

A  tenancy  for  years  determinable  on  lives  is 
not  a  holding  within  the  statute.  Doe  d.  Pejri' 
berton  v.  Roe,  7  B.  &  C.  2. 

In  ejectment  b^  landlord  against  tenant,  if  the 
title  to  the  premises  is  disputed  between  them, 
the  latter  is  not  compellable  to  give  the  under- 
taking, and  enter  into  the  recognizances  re- 
quired by  the  statute.  Doe  d.  Savnders  v.  Roe,  1 
D.  P.  C.  4. 

It  is  immaterial,  in  an  application  under  1  Geo.  4, 
c.  87,  s.  1,  that  the  lessor  of  the  plaintiff  is  the 
original  lessee,  and  the  tenant  his  sub-lessee. 
Doe  d.  Watts  v.  Roe,  5  D.  P.  C.  213 ;  2  H.  & 
W.  335. 

If  a  landlord  allows  his  tenant  to  hold  over 
above  a  year,  without  taking  any  step  to  recover 
the  promises,  he  is  not  entitled  to  the  benefit  of 
the  1  Geo.  4,  c.  87,  s.  1.  Doe  d.  Thomas  v.  Field, 
2  D.  P.  C.  642. 
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by  his  father,  offered,  in  confirmation  of  his  ac- 
count, to  put  in  the  father's  will,  which  was  in 
court  J  but  on  an  objection  to  its  admissibility 
on  the  part  of  the  plaintiff,  it  was  withdrawn, 
and  the  judge  adverted  to  the  fact  in  his  sum- 
ming up,  and  told  the  jury  they  might  infer 
from  the  plaintiff's  objecting  to  the  will  being 
put  in,  that  it  was  conformable  to  the  statement 
made  by  the  testator  : — Held,  that  there  was  no 
misdirection.  Sutton  v.  Bcvonport,  27  L.  J.,  C. 
P.  54. 


Porgezy  of  Will.] — In  ejectment  by  heir- 


at-law,  claiming  also  under  a  will,  against  parties 
claiming  under  a  deed  of  grant,  and  also  setting 
up  a  later  will,  the  plaintiff  undertaking,  by  an- 
ticipation, to  prove  that  the  deed  and  the  later 
will  were  forgeries  by  an  illegitimate  son  of  the 
testator,  who  had  confessed  and  been  convicted 
of  the  forgeries,  and  was  called  as  a  witness  to 
prove  them  ; — Held,  firat,  that  evidence  as  to  his 
pecuniary  position  and  circuipstances  bdtorc  and 
at  the  time  of  the  forgeries  was  admissible  on  the 
part  of  the  plaintiff.  Rmpell  v.  llawtt,  3  F.  &  F. 
784. 

Held,  secondly,  that  evidence  of  forgery  by 
him  of  other  deedjs  (leases  of  the  same  property 
at  enhanced  rents,  to  increase  the  apparent  value) 
in  the  course  of  the  transaction,  and  in  pursuance 
of  the  same  design,  was  also  admissible  for  the 
plaintiff.    Ih, 

Held,  thirdly,  that  evidence  of  the  forgery  by 
him  of  a  letter  of  authority,  purporting  to  be 
from  his  father  to  the  attorney  who  drew  such 
other  deeds,  and  also  the  deed  in  question,  was 
admissible  for  the  plaintiff.    Ih. 

Held,  fourthly,  that  evidence  on  the  part  of 
the  plaintiff,  to  prove  the  later  will  a  forgery, 
although  the  defendants  disclaimed  it,  was  ad- 
missible.   Ih, 

Held,  fifthly,  that  the  onus  of  proof  being  on 
the  defendants,  who  relied  on  the  deed,  of  prov- 
ing its  execution  (as  against  the  heir-at-law,  who 
was  prim&  facie  entitled  to  it),  if  the  jui-y  was 
not  satisfied  of  its  execution,  they  ought  to  find 
for  the  heir.    Ih. 


Prodnotion  of  Deeds.] — In  ejectment  by 


a  person  claiming  as  heir-at-law  of  a  party 
proved  to  have  died  seised,  and  also  under  a 
devise,  revoked  by  what  purported  to  be  a  later 
will,  forged ;  the  defendant  setting  up  such 
forged  will,  and  also  claiming  as  purchaser  from 
the  forger  under  a  forged  deed  of  grant  to  him- 
self, the  deed  of  conveyance  to  the  defendant  not 
reciting  the  forged  deed,  but  falsely  reciting  that 
the  pretended  grantor,  the  forger,  was  seised,  and 
the  foiTged  deed  reciting  the  deeds  of  the  testa- 
tor's title  : — Held,  that  all  the  deeds  might  pro- 
perly be  presumed  to  be  in  the  possession  of  the 
defendant  claiming  to  hold  the  estate  as  pur- 
chaser, and  that  the  plaintiff,  on  a  notice  to 
produce,  was  entitled  to  call  for  them,  and 
that  the  defendant  would,  at  his  peril,  decline 
to  produce  them.  Ravpell  v.  Waitey  3  F.  &  F. 
611. 


Other  Matters.] — In  ejectment,  the  plain- 
tiff made  out  his  title  as  the  heir  of  W.  G.  The 
defendant  put  in  the  will  of  W.  G.,  made  in  1837, 
devising  the  property  to  the  plaintiff  and  T.  G.  : 
— Held,  that  the  plaintiff  might  put  in  another 
will  of  W.  G.,  made  in  1838,  devising  the  whole 


property  to  the  plaintiff,  and  that  the  plaintiff 
was  not  bound  to  make  this  will  part  of  his 
original  case.  Doe  d.  Gosley  v.  Gosley,  9  C.  &  ?• 
46 ;  2  M.  &  Rob.  243. 

In  ejectment  by  the  heir-at-law  of  F.  against 
a  devisee  under  F.'s  will,  for  the  devised  estates, 
the  plaintiff  may  give  parol  evidence  that  the 
property  was  purchased  by  J.,  as  agent  for  F., 
the  testator,  although  J.  had  contracted  in 
writing  for  the  purchase  in  his  own  name. 
Marstm  v.  Roe  d.  Fox,  8  A.  &  E.  14  ;  2  N.  & 
P.  604. 

Praotioe  at  Trial.]  —  In  ejectment  by  heir 
against  devisee,  the  heirship  being  admitted,  the 
defendant  is  entitled  to  begin.  Sutton  v.  Sadler^ 
3  C.  B.,  N.  S.  87  ;  S.  P.,  Martin  v.  Johnston,  1 
F.  &  F.  122. 

The  lessor  of  the  plaintiff  claimed  as  devisee 
under  a  will  of  S.  At  the  trial  the  defendant 
admitted  the  seisin  of  S.  and  the  execution  of 
that  will,  and  that  the  plaintiff  was  prima  facie 
entitled  imder  it,  and  proposed  to  set  up  a  sub- 
sequent will,  revoking  the  first  will.  The  defen- 
dant began  : — Held,  that  the  plaintiff  should 
have  been  permitted  to  begin.  Doe  d.  Batht^  r. 
Drayney  6  0.  B.  666. 


6.  Personal  REPSESENTATivE& 

Administrator.] — An  administrator  of  a  tenant 
from  year  to  year  may  maintain  an  ejectment. 
Doe  d.  Porter  v.  Shore,  3  T.  R.  13. 

Where  a  tenant  died  intestate,  in  the  posses- 
sion of  premises,  and  his  widow,  after  continuing 
to  occupy  them  for  several  years,  and  paying 
rent  to  the  landlord,  married  a  second  time,  and 
her  husband  entered  into  possession,  and  paid 
rent  for  several  years  to  the  landlord,  aOid,  upon, 
the  death  of  the  wife,  the  personal  representative 
of  the  first  husband  obtained  administration  of 
his  estate  and  effects,  and  brought  ejectment  to 
evict  the  second  husband  : — Held,  that  the  ac- 
tion  was  maintainable,  without  giving  a  formal 
notice  to  quit.    Doe  v.  Bradhury,  2  D.  &  R.  706. 

In  ejectment  by  an  administrator  to  recover 
possession  of  land  leased  to  the  intestate,  it  was 
proved  that  the  lease  had  been  burnt,  and  then 
that  the  intestate  had  been  in  possesion,  and 
had  paid  rent : — Held,  that  the  evidence  of  the 
lease  was  sufficient  to  entitle  the  administrator 
to  recover.  Metters  v.  Droicn,  1  H.  &  C.  686  ; 
32  L.  J.,  Ex.  138  ;  9  Jur.,  N.  S.  416  ;  7  L.  T.,  795; 
11  W.  R.  429. 

Exeentrix.] — An  executrix  may  lay  a  demise 
in  ejectment  before  probate  granted.  Roe  d, 
Bendall  v.  Summerset,  2  W.  Bl.  694  ;  5  Burr. 
2608. 

Two  ont  of  three  Ezeentors.] — Two  of  three 
co-executors  may  recover  lands  of  their  testator 
in  ejectment  on  a  joint  demise.    Doe  d.  Starr  v. 
Wheeler,  15  M.  &  W.  623  ;  16  L.  J.,  Ex.  312. 

Evidenoe — Of  Probate  or  Letters  of  AdminlB- 

tration.] — In  ejectment  for  leasehold  property, 
the  plaintiff,  after  proving  the  creation  of  the 
term  in  1730,  shewed  it  to  be  vested  in  E.  in 
1760 ;  he  then  proved  a  deed-poll  executed  by 
W.  in  1784,  by  which  (after  reciting  the  deed  of 
1760,  the  death  of  E.,  and  that  E.  had  duly  pub- 
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lished  her  will  in  1778,  and  that  under  the  will 
the  premises  had  vested  in  M.)  W.  released  to  M. 
No  probate  of  E/s  will,  nor  any  letters  of  ad- 
ministration, were  produced,  nor  was  any  excuse 
given  for  their  non-production.  The  plaintiff 
then  deduced  title  from  M.,  and  shewed  the  en- 
joyment of  the  property  since  1784  to  have  been 
consistent  with  the  documentary  title : — Held, 
that  neither  probate  of  E.'s  will  nor  letters  of 
administration  could  be  presumed,  and  that  the 
plaintiff  had  failed  to  shew  himself  possessed  of 
the  term.  Doe  d.  Woodhovfe  v.  Powi-Uy  8  Q.  B. 
676  ;  15  L.  J.,  Q.  B.  189  ;  10  Jur.  635. 


6.    Othiss. 

Orantees  of  Bent-charges.] — Where  a  rent- 
charge  is  granted  with  power  to  the  grantee,  in 
case  the  rent  should  be  in  arrear  for  a  certain 
space  of  time,  to  enter  and  enjoy  the  lands 
charged,  and  to  receive  and  take  the  rents, 
issues,  and  profits  for  his  own  use  and  benefit, 
until  satisfaction  of  the  arrears  of  rent,  with  all 
costs  ;  the  grantee  may,  upon  the  rent  becoming 
in  arrear,  maintain  ejectment  against  the  terre- 
tenant,  withoat  proof  of  a  previous  demand  of 
the  rent.  Doe  d.  Bi4iss  v.  JIarsleyj  3  N.  &  M. 
567. 

When  an  annuity  is  secured,  not  only  by  a 
right  of  entry  and  distress,  and  by  a  right  of 
entry  and  perception  of  the  profits  given  to  the 
grantee,  bat  also  by  a  term  limited  by  the  same 
deed  to  a  trustee  for  him  to  raise  arrears  by  de- 
vise, sale,  or  mortgage,  the  rights  of  entry  will 
not  destroy  the  term,  nor  wiU  the  term  defeat 
the  right  of  entry — both  kinds  of  remedies  may 
coexist.  Doe  d.  Butler  v.  KenMngton  {Lord% 
8  Q.  B.  429  ;  15  L.  J.,  Q.  B.  153  ;  10  Jur.  153. 

An  owner  of  a  first  rent-charge  on  house  pro- 
perty, which  had  fallen  into  decay,  entered  into 
possession,  his  rent-charge  being  in  arrear,  and 
having  expended  a  considerable  sum  of  money  in 
repairs,  he  received  rent  sufficient  to  pay  all  ar- 
rears of  the  rent-charge.  Thereupon  the  owner 
of  a  second  rent-charge,  whose  rent-charge  was 
in  arrear,  brought  ejectment  to  recover  posses- 
sion. A  bill  in  equity  by  the  defendant  to 
restrain  the  action,  except  upon  payment  of  the 
money  expended  in  repairs,  was  dismissed  for 
want  of  equitv.  Hooper  v.  Cookey  25  L.  J.,  Ch. 
467  ;  2  Jur.,  N.  S.  627. 


Tezmon.] — An  owner  in  fee  of  land,  prior  to 
mortgaging  it  for  a  term  of  years,  put  A.  into 
possession.  A.  occupied  for  twenty-five  years 
without  payment  of  rent  or  written  acknowledg- 
ment of  the  mortgagor's  title.  A.  then  convey^ 
in  fee  to  the  plaintiff,  and  after  attorning  to  him 
as  his  tenant  gave  up  possession  for  a  sum  of 
money  to  B.,  the  representative  of  the  mortgagor, 
and  to  C.  the  executor  of  the  mortgagee  (whose 
mortgage  had  been  kept  alive  by  payment  of 
interest).  B.  and  C.  afterwards  joined  in  a  con- 
veyance of  the  premises  to  the  defendants : — 
Held,  in  ejectment,  first,  that  the  defendants 
were  not  estopped  from  setting  uj)  their  title  to 
the  premises ;  secondly,  that  they  were  persons 
claiming  under  a  mortgage  within  7  Will.  4  &, 
1  Vict.  c.  28,  and  consequently  that  the  3  &  4 
WilL  4,  c.  27,  did  not  operate  to  bar  their  title. 
I'arti  V.  Ager,  2  H.  &  C.  279  ;  32  L.  J.,  Ex.  269  ; 
9  Jur.,  N.  fi.  804  ;  8  L.  T,  46  ;  11  W.  R.  1073. 


IV.  BETWEEN  LANDLORD  AND 
TENANT. 

1.  When  Tenant  holds  oveb  afteb  Ex- 
pi  bati  on  OF  Term  ob  afteb  Notice 
TO  Quit. 

Beoogniianoes  to  pay  Costs — 16  4  16  Viet, 
e.  76,  s.  213— Cases  within.]— The  statute  does 
not  apply  where  the  tenant  holds  under  a 
lease  which  has  not  expired  by  lapse  of  time ; 
but  a  right  of  re-entry  is  claimed  for  non-per- 
formance of  the  covenants.  Diw  d.  Cvndet/ 
V.  Shurpley,  15  M.  &  W.  558;  15  L.  J.,  Ex. 
341. 

A  tenant  holding  from  quarter  to  quarter, 
subject  to  a  determination  of  the  tenancy  by 
three  months'  notice  to  quit,  cannot  be  compelled 
to  enter  into  the  recognizance  to  pay  costs.  Doe 
d.  Carter  v.  Roe,  10  M.  &  W.670  ;  2  D.,  N.  S. 
449  ;  12  L.  J.,  Ex.  27. 

If  a  tenancy  from  year  to  year  has  been  exe- 
cuted by  a  written  agreement,  the  fact  that  a 
supplemental  agreement  is  entered  into,  whereby 
the  landlord  agrees  that  the  tenant  shall  con- 
tinue tenant  so  long  as  landlord  shall  continue 
the  vicar  of  A.,  docs  not  make  the  tenancy  un- 
certain so  as  to  preclude  the  tenant  from  entering 
into  recognizances.  Doe  d.  Neic^ead  v.  Roe,  1 
B.  C.  Rep.  86  ;  10  Jur.  925. 

The  statute  only  applies  to  cases  where  the 
tenancy  is  mider  a  lease,  and  has  expired  by 
effluxion  of  time ;  or  under  an  agreement  from 
year  to  year,  if  the  tenancy  has  been  deter- 
mined by  a  regular  notice  to  quit.  Doe 
d.  nndal  v.  Roe,  1  D.  P.  C.  143  ;  2  B.  &  A. 
922. 

A  tenant  who  has  surrendered  his  term,  but  re- 
fuses to  quit  the  premises,  cannot,  on  ejectment 
brought  by  the  landlord,  be  compelled  to  enter 
into  the  recognizance.    Ih, 

And  where  a  tenant  holds  from  year  to  year, 
without  a  lease  or  an  agreement  in  writing,  it  is 
not  ^dthin  the  statute.  Doe  d.  Bradford  {Earl) 
V.  Roe,  5  B.  &  A  770. 

An  agreement,  in  writing,  of  apartments  for 
three  months  certain,  comes  within  the  statute. 
Doe  d.  PhilUj}8y,  Roe,  1  D.  &  R.  433 ;  5  B.  &  A. 
766. 

A  letter  from  the  tenant  claiming  title  as  son 
of  the  last  yearly  tenant,  at  his  death,  and  re- 
questing leave  to  keep  possession  for  two  years, 
which  was  granted,  is  not  an  agreement  within 
the  statute.  Roe  d.  Stepney  v.  T?irv9totU, 
M'Clel.  492. 

A  tenancy  for  years  determinable  on  lives  is 
not  a  holding  within  the  statute.  Doe  d.  Pent' 
bn'ton  V.  Roe,  7  B.  &  C.  2. 

In  ejectment  by  landlord  against  tenant,  if  the 
title  to  the  premises  is  disputed  between  them, 
the  latter  is  not  compellable  to  give  the  under- 
taking, and  enter  into  the  recognizances  re- 
quired by  the  statute.  Doc  d.  Sav7iders  v.  Roe,  1 
D.  P.  C.  4. 

It  is  immaterial,  in  an  application  under  1  Geo.  4, 
c.  87,  s.  1,  that  the  lessor  of  the  plaintiff  is  the 
original  lessee,  and  the  tenant  his  sub-lessee. 
Doe  d.  Watts  v.  Roe,  5  D.  P.  C.  213 ;  2  H.  & 
W.  335. 

If  a  landlord  allows  his  tenant  to  hold  over 
above  a  year,  without  taking  any  step  to  recover 
the  premises,  he  is  not  entitled  to  the  benefit  of 
the  1  Geo.  4,  c.  87,  s.  1.  Doe  d.  Thomas  v.  Field, 
2  D.  P.  C.  642. 
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be  asked  as  to  what  is  inscriVied  on  a  tablet  fixed 
up  in  the  church.  Doc  d.  Ottfle  v.  Cole,  6  C.  & 
P.  359. 

If  a  lessor,  who  has  only  an  equitable  title, 
grants  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel ;  but  if,  after  the  lease, 
the  lessor,  by  a  mortgage  deed,  grants  all  his 
interest  in  law  and  in  equity  to  a  mortgagee, 
the  lessee  may  give  in  evidence  this  deed,  and 
thus  prevent  the  lessor  from  recovering  in  eject- 
ment on  a  forfeiture  of  the  lease.  Doe  d.  Jlar- 
riott  V.  Edwards,  6  C.  &  P.  208 ;  5  B.  &  Ad. 
1065  ;  3  N.  &  M.  193. 

A.,  being  in  possession  of  premises,  entered 
into  an  agreement  for  the  purchase  of  them. 
The  purchase  not  being  completed,  the  vendor 
brought  ejectment : — Held,  that  the  agreement 
was  an  acknowledgment  by  A.,  that  the  title 
was  in  the  vendor.  Doe  d.  Bord  v.  Burton ,  16 
Q.  B.  807  ;  16  Jur.  990. 

Admimio&s.] — Ejectment  against  T.,the  tenant 
in  possession,  and  L.,  who  came  in  to  defend  as 
landlord.  The  lessor  of  the  plaintiff  having 
proved  his  title  against  L.,  the  latter  set  up  the 
title  of  the  tenant  T.,  who  paid  rent  to  the  lessor 
of  the  plaintiff  as  tenant  from  year  to  year.  In 
order  to  shew  the  determination  of  T.'s  interest, 
the  lessor  of  the  plaintiff  produced  an  admission, 
signed  by  T.,  after  the  commission  day  of  the 
assizes,  whereby  he  acknowledged  having  at- 
torned to  L.,  upon  L.'8  executing  a  writ  of  pos- 
session in  a  prior  ejectment : — Held,  that  this 
admission  was  evidence  against  L.  as  well  as  T. 
Doe  d.  Mee  v.  Sutherlandy  4  A.  &  E.  784  ;  6  N.  & 
M.  313. 

A.  having  made  a  deposit  of  deeds  to  B.,  on  an 
equitable  mortgage,  gave  a  schedule  of  the  deeds, 
in  which  he  described  one  as  the  deed  of  C. : — 
Held,  that  in  an  ejectment  by  6.  against  a  person 
who  came  in  under  A.,  this  admission  by  A.  did 
not  dispense  with  proof  of  the  execution  of  this 
deed.     Doe  d.  Hall  v.  Penfold,  8  C.  &  P.  536. 

In  ejectment, brought  by  a  trustee,  the  question 
was  whether  certain  freehold  premises  passed 
under  a  mortgage  deed.  To  prove  that  they  did, 
the  defendant  produced  a  deed,  containing  an 
admission  of  that  fact  by  the  cestui  que  trust  for 
life  of  the  premises,  under  a  devise  from  the 
mortgagor.  It  appeared  that  the  cestui  que 
trust,  by  the  deed,  procured  the  forbearance  of  a 
loan  of  100/.,  and  the  advance  of  50/.  more : — 
Held,  that  the  cestui  que  trust  had  an  interest 
both  ways,  and  that  the  evidence  was,  therefore, 
admissible.  Doe  d.  Rowlandsan  v.  Wainwriffht, 
3N.&P.598;  5  A.&E.520;  1  W.,W.&H.508. 

Shorthand  Kotos  of  Dood  road  in  Court.] — 

Where,  on  a  former  trial  of  the  title  to  the  same 
property  on  an  ejectment  by  the  same  lessors  of 
the  plaintiff  against  a  different  defendant,  a  deed 
was  given  in  evidence  on  the  part  of  the  defen- 
dant, and  the  limitations  in  it  were  stat^  in 
court  by  the  defendant's  counsel : — Held,  that  a 
copy  of  the  shorthand  notes  of  that  statement 
was  not  receivable,  on  the  part  of  the  same 
lessors  of  the  plaintiff,  in  a  second  ejectment 
against  another  party.  Doe  d.  Gilbert  v.  Boss, 
7  M.  &  W.  102. 


9.  Demand  of  Possession. 
Whon  Nooossary.] — Several  brothers  and  sisters 


divided  certain  property  between  them  at  theif 
mother's  death,  sup]x>sing  it  to  have  been  hers, 
and  verbally  allotted  a  house  to  a  sister.  The 
property  really  had  been  their  deceased  father's : 
— Held,  in  ejectment  by  the  father's  devisee,  one 
of  those  brothers,  that  he  could  not  recover 
without  a  demand  of  possession.  Dae  d.  2^o#« 
eowtba  v.  Clifford,  2  C.  &  K.  448. 

In  ejectment  on  a  forfeiture,  wrought  by 
breach  of  condition  against  assigning  without 
the  lessor's  consent,  it  is  not  necessary  as  against 
the  assignee,  to  prove  demand  of  possession  or 
re-entry  by  the  lessor ;  although,  after  the  as- 
signment and  before  action  brought,  and  while 
the  assignee  was,  to  the  knowledge  of  the  lessor, 
in  possession  under  the  assignment,  negotiations 
had  taken  place  between  the  lessor's  and  the 
assignee's  solicitors  upon  the  subject  of  the 
lessor's  giving  his  consent  to  the  assignment. 
Talbot  de  Malahide  v.  Odl^m,  5  Ir.  R.,  C-  L. 
302. 

Where  a  lease  provided  that,  on  non-payment 
of  a  half -year's  rent,  the  landlord  might  enter  on 
the  premises  for  the  same  until  it  should  be  fully 
satisfied  :•— Held,  that  the  4  Geo.  2,  c.  28,  did  not 
operate  to  dispense  with  a  formal  demand  of 
possession.  Dih;  d.  Darke  v.  Bowditch^  8  Q.  B* 
973  ;  15  L.  J.,  Q.  B.266  ;  10  Jur.  637. 

The  defendants,  in  1825,  were  put  in  possession 
of  land  by  the  owner,  who,  in  1827,  executed  a 
conveyance  of  it  to  them,  which  was  void  by 
reason  of  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36. 
The  devisees  of  the  vendor  brought  an  ejectment 
in  1843.  A  demand  of  possession  was  made  by 
the  attorney,  who  afterwards  brought  the  action, 
under  a  written  authority,  purporting  to  be 
signed  by  the  lessors  of  the  plaintiff;  but  the 
attorney  being  unacquainted  ynXh  their  hand- 
writing, a  witness  stated  that  he  had,  a  few  days 
before  the  trial,  called  on  the  lesson^and  shewed 
them  the  authority,  when  they  adtnowledged 
the  signatures  to  be  theirs : — Held,  first,  that  a 
demand  of  possession  was  necessarv.  Doe  d. 
PulJter  V.  Wallter,  14  L.  J..  Q.  B.  18f. 

Held,  secondly,  that  the  recognition  of  the 
demand  by  bringing  the  action  was  iusufiScient. 
lb. 

Held,  thirdly,  that  the  acknowledgment  of 
the  signatures  by  the  lessors  afforded  no  legiti* 
mate  evidence  that  it  was  signed  by  them.    Ih, 

A  railway  act  contained  clauses  giving  a  com- 
pany powers  for  the  compulsory  purchase  of 
lands,  and  the  company  was  not,  except  by  the 
consent  of  the  owner,  to  enter  upon  any  lands 
which  were  required  for  the  purposes  of  the  act 
until  they  had  paid  or  deposited  in  the  Bank  of 
England  the  purehase-money  or  compensation 
agreed  or  awarded  to  be  paid.  In  1845  the 
plaintiff  pennitted  the  company  to  enter  upon 
land,  and  agi-ced  to  refer  the  amount  of  com* 
pcnsatjon  to  an  arbitrator ;  and  in  1847  the  com- 
pany entered,  and  continued  in  possession  until 
1849,  when  the  plaintiff  demanded  possession: — 
Held,  that  such  demand  of  possession  did  not 
make  the  company  trespassers,  and  that  eject- 
ment could  not  be  maintained  against  them. 
Doe  d.  Hudson  v.  Leeds  and  Bradford  Raihcay 
Company,  16  Q.  B.  796  ;  20  L.  J.,  Q.  B.  486  ;  15 
Jur.  946. 

footing  without — ^Liability  incnrrod  thoroby.] 
— ^A  tenant  at  sufferance,  who  is  turned  out  of 
possession  by  his  landlord,  without  any  demand 
of  possession,  cannot  maintain  ejectment    but 
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may  maintain   trespass.     Dm'  d.  Mar n son  y.  ' 

Murrell,  8  C.  &  P.  134.  | 

I 
t 

10.  Advbbse  Possession. 

Wkat  11.] — One,  after  occupying  a  house  for  ' 
several  years  as  tenant  from  year  to  year,  found  ' 
no  one  to  receive  the  rent  for  fifteen  years  before  i 
hi$  death,  and  devised  the  house  (with  power  of  i 
sale,  under  such  conditions  as  might  be  thought  | 
expedient)  for   the   benefit  of    his    wife   and  • 
children*    His  eldest  son  occupied  the  house, 
{>aying  a  rent  to  the  widow,  for  fifteen  years 
after  the  death  of  the  father,  when  the  widow 
died : — Held,  that,  notwithstanding  the  infirmity 
of  the  testator*s  title,  the  son  could  not  insist  on 
retaining  possession  of  the  house  adversely  to 
the  devisees  beneficially  interested  under  the 
will ;  but  that  the  latter  were  entitled  to  require 
that  the  property  should  be  sold  and  distributed 
according   to   the   directions    of    the    testator. 
ITaichfbee  v.  Hawlutbee,  11  Hare,  231. 

The  effect  of  the  3  &  4  Will.  4,  c.  27,  ss.  2,  3, 
4,  as  to  land,  is,  that  after  twenty  years*  posses- 
sion adverse  to  a  title,  it  is  extinguished,  so  that 
it  cannot  be  revived  or  revested  by  a  re-entry 
after  that  period  upon  the  doctrine  of  remitter, 
because  such  an  application  of  that  doctrine 
requires  that  the  former  title  should  be  in  exist- 
ence at  the  time  of  the  re-entry ;  and  the 
express  provision  in  the  statute  that  no  person 
shall  be  deemed  in  possession  of  lands  merely 
by  reason  of  an  entry  thereon,  applies  to  cases 
of  such  re-entry.  JiroMington,  v,  Llewellyn^  27 
L.  J.,  Ex.  297.  1^.  a,  at  Nisi  Prius,  1  F.  & 
F.  27. 

Semble,  that  if  a  person  to  whom  a  particular 
estate  is  given  by  will  for  his  life  takes  posses- 
sion, and  is  allowed  to  keep,  as  part  of  that 
estate,  something  not  strictly  belonging  to  it, 
he  cannot  set  up  a  title  as  gained  by  adverse 
possession  against  the  remainderman.  Afistee 
V.  yeliH9,  1  H.  &  N.  225  ;  26  L.  J.,  Ex.  6. 

Eflfoet  of  Diseontinaaiioe  on  snbieqiiettt 
AetiAiL] — A  defendant  in  an  ejectment  to  re- 
cover a  piece  of  woodland,  adduced  evidence  of 
adverse  possession  for  more  than  twenty  years, 
and  the  action  wa<i  discontinued.  Subsequently 
the  plaintiff  in  the  action  from  time  to  time 
walked  in  the  wood,  and  turned  his  cattle  into 
it,  in  order  to  assert  his  alleged  right,  and  to 
bar  the  Statute  of  Limitations,  At  length  he  cut 
<down  a  tree  in  the  wood,  whereupon  the  defendant 
filed  a  biU  for  an  injunction  : — Held,  that  as  the 
result  of  the  action  of  ejectment  shewed  the  de- 
fendant to  that  action  to  be  in  possession  of  the 
wood,  he  was  entitled  to  the  injunction  prayed 
for.  Stanford  v.  Ilurlstone,  9  L.  R.,  Ch.  116  ; 
30  L.  T.  140  ;  22  W.  R.  422. 


III.   BY  PARTICULAR  PERSONS. 

1.  MOBTQAGOBS  AND  MOBTGAOEES. 

Mortgagor  in  PotMMion.]^ Where  the  mort- 
gagor remains  in  possession  and  the  money  is 
not  repaid  on  the  day  stipulated,  the  mortgagee, 
who  hsis  a  pjower  of  entry  and  sale  on  non-pay- 
ment, may  eject  the  mortj^gor  without  notice  to 
quit.  Doe  d.  Fisher  v.  GileSj  5  Bing.  421  ;  2  M. 
A  P.  749. 

Or  demand  of  possession.  Dae  d.  liohey  v. 
Maufey,  3  M.  &  R.  107  ;  8  B.  &  C.  767. 


Socond  Mortgagoo  having  tho  Titlo-doodB  can 
lyoot  first  Mortgagoo.]— A  second  mortgagee, 
who  takes  an  assignment  of  a  term  to  attend  the 
inheritance,  and  has  all  the  title-deeds,  may 
recover  in  ejectment  against  the  first  mort- 
gagee, if  he  had  no  notice  of  such  prior  moil:- 
gage.    Ooodtith  d.  Xorris  v.  Morgan^  1 T.  R.  755. 

Mortgagoo — ^Against  Tonant  of  Mortgagor.] — 

A  mortgagee  may  recover  in  ejectment  (\vithout 
giving  notice  to  quit)  against  a  tenant  who 
claims  under  a  lease  from  the  moitgagor, 
granted  after  the  mortgage,  wifhout  the  privity 
of  the  mortgagee.  Kreeh  d.  War  tie  v,  Hall^  1 
DougL  21. 

If  a  lease  is  granted  by  a  mortgagor  prior  to 
the  mortgage,  the  mortgagee  has  the  same  rights 
against  the  lessee  and  those  claiming  under  him 
that  the  mortgagor  had,  and  no  other  than  he 
had :  and  his  remedy  must  be  on  the  lease  aB 
assignee  of  the  reversion,  so  long  as  the  lease  is 
in  existence^  and  the  tenant  acknowledges  his 
title.  If,  however,  the  lease  is  subsequent  to 
the  mortoage,  then  the  mortgagee  may  treat  the 
lessee  and  ^1  those  who  may  be  in  possession  as 
wrong-doers  and  may  bring  ejectment,  but  he 
cannot  distrain  or  bring  any  action  for  the  rent 
they  have  contracted  to  pay,  as  there  is  no  rela- 
tion of  landlord  and  tenant  between  them.  If  the 
tenant  chooses  to  pay  the  rent  to  the  mortgagee, 
and  he  accepts  it,  a  relation  of  landlord  and 
tenant  is  created  between  the  mortgagee  and  the 
tenant ;  and  the  remedy  of  the  mor^gee  will 
depend  \\\}on  the  particular  circumstances  of  each 
case.  Rogers  v.  Humphreys,  4  A.  &  E.  299  ;  o 
N.  &M.  611;  1  H.  &W.  625. 

A.,  seised  in  fee,  mortgaged  in  fee  to  B.,  and 
afterwards  leased  to   the  defendant.    D.  pur- 
chased the  legal  estate  from  B.,  and  alse  the 
equitable  estate  from   a  party  who  derived  it 
from  A.,  which  party  also  joined  in  the  convey- 
ance of  the  legal  estate : — Held,  that  D.,  though 
he  had  received  rent  from  the  defendant,  was 
not  bound  by  A.'s   lease,    but  might    recover 
\  against  the  defendant  in  ejectment  after  the  ex- 
I  piration  of  a  notice  to  quit,  or  sue  him  for  use 
i  and  occupation  after  the  payment  and  receipt  of 
rent.    Doe  d.  Downe  {Lord)  v.  Thompson,  9  Q.  B. 
1037. 

A  tenant,  let  into  possession  by  mortgagor 
before  mortgage,  subsequently  paid  his  rent  to 
the  mortgagee : — Held,  in  ejectment  by  mort- 
gagee against  the  tenant,  that  the  latter  might 
defend  himself,  by  shewing  that  there  had  been 
'  a  prior  mortgage,  and  that  he  had  received 
notice  from  the  prior  mortgagee  to  pay  rent  to 
him,  and  had  paid  it  acconlingly,  as  the  tenant 
did  not  thereby  deny  that  the  mortgagor,  who 
gave  him  possession,  had  title,  but  simply  that 
the  lessor  of  the  plaintiff  had  not  a  good  deriva- 
tive title.  Doe  d.  Iligf/inbotham  v.  Barton,  11 
A.  &  E.  307  ;  3  P.  &  l).'l94  ;  4  Jur.  432. 

So  also  a  tenant  who  has  been  let  into  posses- 
sion by  the  second  mortgagee  himself,  may  shew 
such  prior  mortgage  and  notice  ;  for  the  tenant 
thereby  admits  that  his  lessor,  with  respect  to 
the  first  mortgagee,  was,  in  substance,  mortgagor 
in  iK)ssession,  not  then  treated  as  a  trespasser, 
and  so  had  title  to  demise  ;  and  the  tenant  is  at 
liberty  to  go  on  to  shew  that  his  lessor  has  sub- 
sequently been  treate<l  as  a  trespasser  by  the  first 
mortgagee,  whereby  his  (the  lessor's)  title,  and 
the  tenant's  rightful  i^sscssion  under  him,  have 
been  determinetl.    2  b, 
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Againit  Widow  of  Mortgagor.] — Eject- 
ment by  mortgagee  against  the  widow  of  mort- 
gagor. The  premises  were  copyhold,  and  the 
mortgagor  died  in  possession  in  1828,  after  which 
his  widow  continued  in  possession  up  to  the  time 
of  the  ejectment  brought.  The  only  title  set  up 
by  the  lessor  of  the  plaintiff  was  an  assignment 
of  the  copyhold  by  a  common-law  conveyance  of 
lease  and  release  : — Held,  that  without  sur- 
render to  the  lord,  this  was  not  sufficient  title 
to  support  an  ejectment,  as,  by  his  own  shewing, 
the  plaintiff's  lessor  had  not  any  legal  interest, 
but  an  equitable  interest  only.  Doe  d.  Xorth  v. 
Wehher,  3  Bing.  N.  C.  922  ;  5  Scott,  189  ;  3 
Hodges,  203. 

How  fBx  Title  of  Mortgagee  oan  be  Sesieted 
by  Third  Party.] — A  mortgagor  cannot  defeat 
his  mortgagee's  title  in  ejectment,  by  setting  up 
the  title  of  a  third  person.  Doe  d.  Br i stow  v. 
Peffge,  4  Dougl.  309  ;  1  T.  R.  760,  n. ;  S,  P., 
Goodtitle  d.  Edicards  v.  Bailey ^  Cowp.  601. 

In  ejectment  by  a  mortgagee,  a  defendant,  not 
being  the  mortgagor,  but  in  reality  defending  for 
his  l^nefit,  cannot  set  up  a  prior  mortgage  exe- 
cuted by  him.  Doe  d.  Jlurst  v.  Clifton,  4  A.  & 
E.  813. 

Suffioienoy  of  Mortgage.] — -A  railway  company 
was  empowered  to  assign  and  charge  the  property 
of  the  undertaking,  and  the  rates,  tolls,  and  other 
sums  arising  by  virtue  of  the  act,  as  a  security 
fur  money  borrowed ;  and,  by  a  deed  executed 
in  the  form  provided,  assigned  *•  the  undertaking, 
and  all  and  singular  the  rates,  tolls,  and  other 
sums  arising  by  Virtue  of  the  act,  and  all  the 
estate,  right,  title,  and  interest,  of,  in  and  to  the 
same,"  to  a  person  frem  whom  a  sum  was  bor- 
rowed : — Held,  that  the  deed  did  not  convey  any 
interest  in  the  land  of  the  company,  or  entitle 
the  mortgagee  to  maintain  ejectment.  Doe  d. 
Myatt  V,  St.  HelerCs  and  Jtuncor7i  Gap  Railway 
Company,  1  G.  &  D.  663  ;  2  Railw.  Cas.  756  ;  2 
Q.  B.  364;  6  Jur.  641. 

Mortgagor  Estopped  firom  Denying  Title.] — V. 
mortgaged  land  in  fee  to  0. ;  afterwards,  and 
while  V.  remained  in  possession,  S.,  claiming  by 
a  title  anterior  to  the  mortgage,  brought  eject- 
ment against  V.,  and  a  verdict  was  taken  against 
him  by  consent,  subject  to  arbitration  as  to  what 
lease  S.  should  grant  to  V.  in  pursuance  of  the 
award  made  : — Held,  that  V.  was  estopped  frdhi 
setting  up  such  lease  as  an  answer  to  an  eject- 
ment by  O,  Doe  d.  Ogle  or  Old  v.  Vickers,  4 
A.  &  E.  782  ;  6  N.  &  M.  437. 

A.,  by  a  deed  which  recited  that  he  was  seised 
in  fee  of  an  estate,  conveyed  the  same  by  way  of 
mortgage  to  B.  By  an  endorsement  of  a  subse- 
quent date  upon  this  deed,  C.  wrote  and  signed 
the  following  : — "  Memorandum,  that,  by  inden- 
ture of  surcharge,  the  vnthin  premises  were 
charged  by  me,  C,  the  purehaser  of  the  equity 
of  redemption  of  the  within-mentioned  premises, 
with  the  further  sum  of  326Z.  : " — Held,  in  eject- 
ment, in  which  B.  was  one  of  the  plaintiffs,  that 
this  memorandum  operated  as  an  admission  by 
C.  that  he  was  in  possession  under  A.,  and  that, 
as  A.  was  estopped  from  disputing  B.'s  title,  so 
.  therefore  was  C.  Doe  d.  Oaisford  v.  Stone,  3 
C.  B.  176  ;  15  L.  J.,  C.  P.  234  ;  10  Jur.  480. 

Mortgagee  against  Tliird  Party.] — In  eject- 
ment on  the  several  demises  of  a  mortgagor  and 


mortgagee,  the  defendant  offered  to  prove  that, 
seven  or  eight  yeara  back,  and  after  the  execu- 
tion of  the  mortgage,  he  brought  ejectment 
against  the  mortgagor  (at  that  time  in  posses- 
sion) ;  that  the  cause  was  referred  to  arbitration ; 
and  that  the  award  was  in  favour  of  the  now  de- 
fendant, who  thereupon  entered  under  a  writ  of 
possession,  and  had  occupied  the  premises  ever 
since : — Held,  that  these  proceedings  were  not 
admissible  for  the  defendant  against  the  mort- 
gagee, although  he  was  present  at  one  meeting 
before  the  arbitmtor  ;  it  not  appearing  that  he 
took  any  part  in  the  proceedings.  J>oe  d.  Smith 
V.  Webber,  1  A.  &  E.  119. 

Assignment  by  Mortgagor  and  Mortgagee — 
Bights  of  Assignee.] — A  demise  by  a  mortgagor 
and  a  mortgagee  of  leasehold  premises  contained 
a  proviso  for  re-entry  by  either  of  them,  if  the 
lessee  should  assign  without  the  mortgagor's 
consent.  After  several  mesne  assignments  with 
the  mortgagor's  consent,  the  premises  were  as- 
signed to  M.  by  a  deed  to  which  S.  (assignee  of 
the  mortgage)  and  the  mortgagor  were  parties 
and  which  contained  a  proviso  for  reentry  by 
the  mortgagor  on  M.'s  assigning  without  his 
consent.  M.  paid  rent  to  the  mortgagor,  and 
subsequently  assigned  without  Ms  consent,  where- 
upon S.  and  the  mortgagor  brought  ejectment : 
— Held,  that  M.  was  not  estopped  from  shewing 
that  the  mortgagor  was  not  the  legal  reversioner; 
and  also,  that  neither  the  mortgagor  nor  S.  could 
recover — ^the  one  having  only  an  equitable  title 
to  the  premises,  and  the  other  having  no  right 
of  entry  reserved  to  him.  Saunders  ▼.  Merry- 
weather,  3  H.  &  C.  902  ;  35  L.  J.,  Ex.  115  ;  13 
W.  R.  814. 

By  indenture  of  the  31st  March,  1852,  H.  de- 
mised to  B.,  for  ninety-nine  years,  a  piece  of 
land  and  four  unfinished  houses,  and  B.  cove- 
nanted that  he  would  on  or  before  the  25th 
June,  1852,  finish  the  houses,  under  the  direction 
and  to  the  satisfaction  of  the  surveyor  of  H.,  pro- 
vided that  if  default  should  be  made,  it  should 
be  lawful  for  H.  to  enter  into  the  demised  pre- 
mises or  any  part  thereof  in  the  name  of  the 
whole,  and  repossess,  retain,  and  enjoy  the  same 
as  of  his  former  estate.  By  a  subsequent  inden- 
ture of  the  same  date,  B.  mortgaged  the  premises 
to  the  plaintiff.  By  indenture  of  the  30th  July, 
1852,  between  H.  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  reciting  that  H.  had 
entered  into  several  under-leases  affecting  the 
premises,  the  particulars  of  which  were  known 
to  the  defendant,  H.  assigned  to  the  defendant 
the  leasehold  premises,  and  all  estate,  right,  title, 
and  interest  of  him,  H.,  into  or  out  of  the  pre- 
mises, for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease,  sub- 
ject nevertheless  to  the  under-leases  therein  re- 
ferred to.  B.  did  not  complete  the  houses  on  the 
25th  June,  and  no  surveyor  was  ever  appointed. 
In  July,  1852,  B.  gave  up  possession  of  the  pre- 
mises to  the  defendant.  The  plaintiff  having 
brought  ejectment  as  mortgagee: — ^Held,  that 
assuming  there  was  a  sufiSicient  clause  of  re-entry, 
and  also  a  forfeiture  of  which  H.  might  have 
availed  himself,  the  indenture  of  assignment  did 
not  shew  any  intention  or  use  sufficient  words  to 
pass  a  right  of  entry  to  the  defendant,  even  if 
such  a  right  is  assignable  under  the  8  &  9  Vict, 
c.  106,'  s.  5,  which,  semble,  it  is  not.  IJunt  v. 
Jhmnant,  9  Ex.  635  ;  23  L.  J.,  Ex.  135  ;  18  Jur. 
335— Ex.  Ch. 
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Mortga^  Term  Outstanding.]— C.  demised 
lands  to  fi.  as  a  yearly  tenant,  and  subsequently 
mortgaged  them.  B.  paid  rent  to  C,  and,  after 
the  mortgage,  gave  up  possession  to  A.,  who  con- 
tinued to  pay  rent  to  C.  and  his  executors  : — 
Held,  that  the  mortgage  term  granted  to  B.  was 
outstanding,  and  that  the  mortgagee  could  not 
bring  ejectment  against  A.  without  a  notice  to 
quit.  Qtdle  v.  Moody,  30  L.  J.,  Ex.  385  ;  7  Jur., 
N.  S.  1249. 

Aoeoptance  by  Mortgagee  of  Mortgagor's 
Tenant.] — The  attorney  of  a  mortgagee,  who 
was  also  the  attorney  of  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  mortgaged 
premises  for  rent  to  pay  the  interest  due  on  the 
mortgage,  and  threatened  to  distrain  if  the  rent 
was  not  paid  : — Held,  that  the  mortgagee  thereby 
recognized  the  possession  as  legal,  and  that  he 
could  not  maintain  ejectment  on  a  demise  laid 
previouslv  to  such  application  by  his  attorney. 
Doe  d.  iVhitaker  v.  ITales,  5  M.  &  P.  132  ;  7 
Bing.  322. 

In  ejectment  by  a  mortgagee,  the  mere  fact  of 
his  having  received  interest  on  the  mortgage 
down  to  a  time  later  than  the  day  of  the  demise 
in  the  declaration,  does  not  amount  to  a  recog- 
nition by  him  that  the  mortgagor  was  in  lawful 
|x>s$e^on  of  the  premises,  till  the  time  when 
such  interest  was  paid,  and  consequently  is  no 
defence  to  the  ejectment.  Doe  d.  llogers  v.  Cad- 
wallader,  2  B.  &  Ad.  473. 

If  a  person  who  has  an  estate  borrows  money 
on  it  upon  mortgage,  and  the  mortgagor  after- 
wards grants  a  lease  to  a  tenant  for  twenty-one 
years,  that  lease,  being  made  after  the  mortgage, 
cannot  be  set  up  by  the  tenant  to  prevent  the 
mortgagee  from  recovering  possession,  and  the 
mortgagee  may  put  the  tenant  out  of  possession 
by  an  ejectment ;  and  the  only  remedy  the 
tenant  has  for  thus  being  put  out  of  possession 
is  against  the  mortgagor.  But  if,  instead  of  the 
mortgagee  turning  the  tenant  out  of  possession, 
he  consents  to  take  the  tenant  as  his  tenant,  the 
mortgagee  will  not  thereby  set  up  the  twenty-one 
years'  lease,  but  will  make  the  tenant  his  tenant 
from  year  to  year  only.  Doe  d.  Hughes  v.  Duck- 
neU,  8  C.  &  P.  567. 

The  father  of  the  defendant  mortgaged  pre- 
mises, consisting  of  two  estates,  called  A.  anci  B., 
and  the  defendajit  joined  in  the  deed,  and  cove- 
nanted for  the  payment  of  the  money.  After 
the  death  of  the  mortgagor,  the  defendant  to 
whom  the  property  had  been  devised  by  him,  re- 
mained in  possession  of  estate  A.,  estate  B.  being 
in  possession  of  tenants  who  had  paid  rent  to 
the  mortgagor,  and  to  whom  no  notice  to  quit 
bad  been  given.  The  defendant  afterwards  ap- 
|x)inted  one  of  the  plaintiffs  a  receiver  of  both 
estates,  which  were  recited  to  be  in  the  defen- 
dant's occupation,  empowering  him  to  receive 
the  rents,  to  proceed  by  action  or  distress  for  the 
recovery  thereof,  and  to  bring  ejectments.  The 
defendant  defended  as  tenant : — Held,  that  the 
plaintiffs  were  not  entited  to  recover  estate  B., 
which  was  in  possession  of  the  tenants,  as  no 
notice  to  quit  had  been  given  to  them  ;  and  that 
the  defendant  was  not  estopped  from  setting  up 
this  defence.  Doe  d.  Dowman  v.  Lewis,  13  M. 
&  W.  241  ;  14  L.  J.,  Ex.  198. 

Where  a  mortgagor  who  continues  in  possession 
of  the  premises  with  the  consent  of  the  mort- 
gagee, makes  a  leavse  to  a  third  party  who  expends 
money  in  improving  them,  the  circumstance  of  the 


mortgagee's  having  occasionally  gone  to  look  at 
the  improvements  is  not  of  itself  evidence  for  a 
jury  that  he  has  accepted  the  lessee  as  his 
tenant.    Doed,  Parry  v.  IIvght%  11  Jur.  698. 

Aoceptance  by  Mortgagee  of  Mortgagor  as 
Tenant.] — Where  a  mortgage  deed  for  securing 
payment  of  an  annuity  conveyed  the  land  in 
trust,  to  permit  the  mortgagor  to  receive  the 
rents  until  default  made  for  sixty  days  in  payr 
ment  of  the  annuity  : — Held,  that  the  conveyance 
operated  as  a  re-demise  to  the  mortgagor  until 
default ;  and  that  a  notice  to  quit,  given  by  him. 
in  his  own  name  to  a  tenant  let  into  (xissession 
by  him  before  the  mortgage,  enabled  him  to  re- 
cover in  ejectment  on  his  own  demise.  Doe  d» 
I/yster  v.  Qoldwhi,  2  Q.  B.  143  ;  1  G.  &  D.  463. 

The  defendant,  by  indentures  of  mortgage  of 
the  4th  and  5th  April,  1837,  conveyed  freehold 
land  in  fee,  and  assigned  leasehold  premises  for 
ninety-nine  years  with  a  proviso  for  reconveyance 
on  payment  of  principal  and  interest  on  the  5th 
October  next  ensuing ;  and  with  a  covenant,, 
that,  on  default  of  payment,  it  should  be  lawful 
for  the  mortgagee,  ^ter  giving  one  month's 
notice,  demanding  payment,  to  enter,  and, 
whether  in  or  out  of  possession,  to  sell  or  lease ', 
and  the  mortgagee  covenanted  that  no  sale  or 
lease  should  be  made  until  one  month's  notice 
had  been  given  to  the  mortgagor : — Held,  that 
thei'e  was  no  re-demise  to  the  mortgagor,  and 
that  the  mortgagee  might  bring  ejectment  within 
out  giving  notice  to  him.  Doe  d.  Parsley  v,  Day^ 
2  Q.  B.  147  ;  2  G.  &  D.  757  ;  12  L.  J.,  Q.  B.  86  ; 
6  Jur.  913. 

A  mortgage  deed,  reciting  a  loan  of  850/.  at  5Z. 
per  cent,  interest,  contained  an  agreement  that 
the  mortgagor,  during  his  occupation  of  the 
premises,  should  yield  and  pay  for  the  same  to 
the  mortgagee  the  rent  of  50/.,  payable  half> 
yearly ;  and  that  it  should  be  lawful  for  the 
mortgagee  to  use  such  remedies,  by  distress  and 
sale,  for  the  recovery  of  the  rent  as  landlords 
have  on  common  demises  ;  provided  that  the  re- 
servation of  such  rent  should  not  prejudice  the 
mortgagee's  right  to  enter  and  evict  the  moit- 
gagor  at  any  time  after  default  made  in  payment 
of  the  moneys  secured,  or  any  part  thereof : — 
Held,  that  after  default  made  in  payment  of  the 
principal  and  of  one  half-year's  rent,  the  mort- 
gagee might  eject  the  mortgagor  without  any 
notice  to  quit,  though  he  had  treated  the  mort- 
gagor as  tenant  by  distraining  on  him  for  a 
previous  year's  rent.  Doe  d.  Qarrod  v.  Olleyy 
12  A.  &  E.  481 ;  4  P.  &  D.  275  ;  4  Jur.  1084. 

T.  mortgaged  land  to  B.,  and,  by  the  deed,  at- 
torned to  B.,  as  tenant,  at  a  quarterly  rent,  which 
was  stated  to  be  done  for  the  purpose  of  securing 
the  principal  and  interest,  and  in  contemplation 
and  part  discharge  thereof.  The  deed  also  gave 
B.  a  power  of  entry  in  default  of  payment : — Held,, 
that  B.,  or  his  assignee,  might  bring  ejectment 
against  T.,  without  giving  him  notice  to  quit. 
Doe  d.  Snell  v.  Tom,  4  Q.  B.  615  ;  3  G.  &  D.  637  f 
12  L.  J.,  Q.  B.  264 ;  7  Jur.  847. 

Ejectment  by  mortgagee  against  mortgagor. 
The  deed  contained  a  power  to  the  mortgagee  to 
enter  and  distrain  upon  the  premises  for  interest, 
if  unpaid,  as  for  rent,  and  the  mortgagee  had  so 
entered  and  distrained  at  a  period  later  than  that 
of  the  demise  laid  in  the  declaration,  but  for  in- 
terest accruing  before  the  day  of  demise  : — Held, 
that  the  power  to  enter  and  distrain  was  not  in- 
consistent with  the  right  of  the  mortgagee  to 
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Againit  Widow  of  Mortgagor.] — Eject- 
ment by  mortgagee  against  the  widow  of  mort- 
gagor. The  premises  were  copyhold^  and  the 
mortgagor  died  in  possession  in  1828,  after  which 
his  widow  continued  in  possession  up  to  the  time 
of  the  ejectment  brought.  The  only  title  set  up 
by  the  lessor  of  the  plaiutifE  was  an  assignment 
of  the  copyhold  by  a  common-law  conveyance  of 
lease  and  release  : — Held,  that  without  sur- 
render to  the  lord,  this  was  not  sufficient  title 
to  support  an  ejectment,  as,  by  his  own  shewing, 
the  plaintiff's  lessor  had  not  any  legal  interest, 
but  an  equitable  interest  only.  Doe  d.  Xorth  v. 
WMer,  3  Bing.  N.  C.  922  ;  5  Scott,  189  ;  3 
Hodges,  203. 

How  £ar  Title  of  Mortgagee  can  be  Beaiited 
by  Third  Party.] — A  mortgagor  cannot  defeat 
his  mortgagee's  title  in  ejectment,  by  setting  up 
the  title  of  a  third  person.  Doe  d.  Brutow  v. 
Pegge,  4  Dougl.  309  ;  1  T.  R.  760,  n. ;  S.  P., 
GoodtUle  d.  JUdwards  v.  Bailey j  Cowp.  601. 

In  ejectment  by  a  mortgagee,  a  defendant,  not 
being  the  mortgagor,  but  in  reality  defending  for 
his  benefit,  cannot  set  up  a  prior  mortgage  exe- 
cuted by  him.  Doe  d.  ilurst  v.  Clifton^  4  A.  & 
E.  813. 

Soi&cienoy  of  Mortgage.] — A  railway  company 
was  empowered  to  assign  and  charge  the  property 
of  the  undertaking,  and  the  rates,  tolls,  and  other 
sums  arising  by  virtue  of  the  act,  as  a  security 
for  money  borrowed ;  and,  by  a  deed  executed 
in  the  form  provided,  assigned  '*  the  undertaking, 
and  all  and  singular  the  rates,  tolls,  and  other 
sums  arising  by  virtue  of  the  act,  and  all  the 
estate,  right,  title,  and  interest,  of,  in  and  to  the 
same,"  to  a  person  from  whom  a  sum  was  bor- 
rowed : — Held,  that  the  deed  did  not  convey  any 
interest  in  the  land  of  the  company,  or  entitle 
the  mortgagee  to  maintain  ejectment.  Doe  d. 
Myatt  V.  St.  Helen's  and  Buncorn  Gap  Railway 
Company,  1  G.  &  D.  663  ;  2  Railw.  Gas.  756  ;  2 
Q.  B.  364  ;  6  Jur.  641. 

Mortgagor  Estopped  from  Denying  Title.] — V. 
mortgaged  land  in  fee  to  0. ;  afterwards,  and 
while  V.  remained  in  possession,  8.,  claiming  by 
a  title  anterior  to  the  mortgage,  brought  eject- 
ment against  V.,  and  a  verdict  was  taken  against 
him  by  consent,  subject  to  arbitration  as  to  what 
lease  S.  should  grant  to  V.  in  pursuance  of  the 
award  made : — Held,  that  V.  was  estopped  froln 
setting  up  such  lease  as  an  answer  to  an  eject- 
ment by  0.  Doe  d.  Ogle  or  Old  v.  VickerSj  4 
A.  &  E.  782  ;  6  N.  &  M.  437. 

A.,  by  a  deed  which  recited  that  he  was  seised 
in  fee  of  an  estate,  conveyed  the  same  by  way  of 
mortgage  to  B.  By  an  endorsement  of  a  subse- 
quent date  upon  this  deed,  C.  wrote  and  signed 
the  following  : — "  Memorandum,  that,  by  inden- 
ture of  surcharge,  the  within  premises  were 
charged  by  me,  C.,  the  purchaser  of  the  equity 
of  redemption  of  the  within-mentioned  premises, 
with  the  further  sum  of  325^.  : " — Held,  in  eject- 
ment, in  which  B.  was  one  of  the  plaintiffs,  that 
this  memorandum  operated  as  an  admission  by 
0.  that  he  was  in  possession  under  A.,  and  that, 
as  A.  was  estopped  from  disputing  B.'s  title,  so 
therefore  was  C.  Doe  d.  Oaisford  v.  Stone,  3 
C.  B.  176  ;  15  L.  J.,  C.  P.  234  ;  10  Jur.  480. 

Mortgagee  against  Third  Party.] — In  eject- 
ment on  the  several  demises  of  a  mortgagor  and 


mortgagee,  the  defendant  offered  to  prove  that, 
seven  or  eight  years  back,  and  after  the  execu- 
tion of  the  mortgage,  he  brought  ejectment 
against  the  mortgagor  (at  that  time  in  posses- 
sion) ;  that  the  cause  was  referred  to  arbitration ; 
and  that  the  award  was  in  favour  of  the  now  de- 
fendant, who  thereupon  entered  under  a  writ  of 
possession,  and  had  occupied  the  premises  ever 
since : — Held,  that  these  proceedings  were  not 
admissible  for  the  defendant  against  the  mort- 
gagee, although  he  was  present  at  one  meeting 
before  the  arbitrator  ;  it  not  appearing  that  he 
took  any  part  in  the  proceedings.  Doe  d.  Smith 
V.  Wvhher,  1  A.  &  E.  119. 

Assignment  by  Mortgagor  and  Mortgagee — 
Bights  of  Assignee.] — A  demise  by  a  mortgagor 
and  a  mortgagee  of  leasehold  premises  contained 
a  proviso  for  re-entry  by  either  of  them,  if  the 
lessee  should  assign  without  the  mortgagor's 
consent.  After  several  mesne  assignments  with 
the  mortgagor's  consent,  the  premises  were  as- 
signed to  M.  by  a  deed  to  which  S.  (assignee  of 
the  mortgage)  and  the  mortgagor  were  parties 
and  which  contained  a  proviso  for  re-entky  by 
the  mortgagor  on  M.'s  assigning  without  his 
consent.  M.  paid  rent  to  the  mortgagor,  and 
subsequently  assigned  without  his  consent,  where- 
upon S.  and  the  mortgagor  brought  ejectment : 
— Held,  that  M.  was  not  estopped  from  shewing 
that  the  mortgagor  was  not  the  legal  reversioner ; 
and  also,  that  neither  the  mortgagor  nor  S.  could 
recover — the  one  having  only  an  equitable  title 
to  the  premises,  and  the  other  having  no  right 
of  entry  reserved  to  him.  Saunders  v.  Merry- 
weather,  3  H.  &  C.  902  ;  35  L,  J.,  Ex.  115  ;  13 
W.  R.  814. 

By  indenture  of  the  31st  March,  1852,  H.  d&> 
mis^  to  B.,  for  ninety-nine  years,  a  piece  of 
land  and  four  unfinished  houses,  and  B.  oov&> 
nanted  that  he  would  on  or  before  the  25th 
June,  1852,  finish  the  houses,  under  the  direction 
and  to  the  satisfaction  of  the  surveyor  of  H.,  pro- 
vided that  if  default  should  be  made,  it  should 
be  lawful  for  H.  to  enter  into  the  demised  pre- 
mises or  any  part  thereof  in  the  name  of  the 
whole,  and  repossess,  retain,  and  enjoy  the  same 
as  of  his  former  estate.  By  a  subsequent  inden- 
ture of  the  same  date,  B.  mortgaged  the  premises 
to  the  plaintiff.  By  indenture  of  the  30th  July, 
1 852,  between  H.  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  reciting  that  H.  had 
entered  into  several  under-leases  affecting  the 
premises,  the  particulars  of  which  were  known 
to  the  defendant,  H.  assigned  to  the  defendant 
the  leasehold  premises,  and  all  estate,  right,  title, 
and  interest  of  him,  H.,  into  or  out  of  the  pre- 
mises, for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease,  sub- 
ject nevertheless  to  the  under-leases  therein  re- 
ferred to.  B.  did  not  complete  the  houses  on  the 
25th  June,  and  no  surveyor  was  ever  appointed. 
In  July,  1852,  B.  gave  up  possession  of  the  pre- 
mises to  the  defendant.  The  plaintiff  having 
brought  ejectment  as  mortgagee: — ^Held,  that 
assuming  there  was  a  sufiScient  clause  of  re-entry, 
and  also  a  forfeiture  of  which  H.  might  have 
availed  himself,  the  indenture  of  assignment  did 
not  shew  any  intention  or  use  sufficient  words  to 
pass  a  right  of  cMitry  to  the  defendant,  even  if 
such  a  right  is  assignable  under  the  8  &  9  Vict, 
c.  106,'  8.  5,  which,  semble,  it  is  not.  HutU  v. 
BrmnaJit,  9  Ex.  635  ;  23  L.  J.,  Ex.  135  ;  18  Jur. 
335— Ex.  Ch. 
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Mortgage  Term  Ontitanding.l— C.  demised 
IaiicU  to  B.  as  a  yearly  tenanti  and  subsequently 
mortgaged  them.  B.  paid  rent  to  C,  and,  after 
the  mortgage,  gave  up  possession  to  A.,  who  con- 
tinued to  pay  rent  to  C.  and  his  executors  : — 
Held,  that  the  mortgage  term  granted  to  B.  was 
outstanding,  and  that  the  mortgagee  could  not 
bring  ejectment  against  A.  without  a  notice  to 
quit.  Ciidle  v.  Moody j  30  L.  J.,  Ex.  386  ;  7  Jur., 
N.  S.  12-49. 

Aoeeptance  by  Kortgagee  of  Mortgagor's 
Tenant.] — The  attorney  of  a  mortgagee,  who 
was  also  the  attorney  of  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  mortgaged 
premises  for  rent  to  pay  the  interest  due  on  the 
mortgage,  and  threatened  to  distrain  if  the  rent 
was  not  paid  : — Held^  that  the  mortgagee  thereby 
recognized  the  possession  as  legal,  and  that  he 
could  not  maintain  ejectment  on  a  demise  laid 
previously  to  such  application  by  his  attorney. 
Dt^  d.  Mltitaker  v.  I/ales,  5  M.  &  P.  132  ;  7 
Bing.  322. 

In  ejectment  by  a  mortgagee,  the  mere  fact  of 
his  having  i-eceived  interest  on  the  mortgage 
down  to  a  time  later  than  the  day  of  the  demise 
ill  the  declaration,  does  not  amount  to  a  recog- 
nition by  him  that  the  mortgagor  was  in  lawful 
possession  of  the  premises,  till  the  time  when 
such  interest  was  paid,  and  consequently  is  no 
defence  to  the  ejectment.  Doe  d.  Ritgers  v.  Cad- 
tcallader,  2  B.  &  Ad.  473. 

If  a  person  >vho  has  an  estate  borrows  money 
on  it  upon  mortgage,  and  the  mortgagor  after- 
wards grants  a  lease  to  a  tenant  for  twenty-one 
years,  that  lease,  being  made  after  the  mortgage, 
cannot  be  set  up  by  the  tenant  to  prevent  the 
mortgagee  from  recovering  possession,  and  the 
mortgagee  may  put  the  tenant  out  of  possession 
by  an  ejectment ;  and  the  only  remedy  the 
t-enant  has  for  thus  being  put  out  of  possession 
is  against  the  mortgagor.  But  if,  instead  of  the 
mortgagee  turning  the  tenant  out  of  possession, 
he  consents  to  take  the  tenant  as  his  tenant,  the 
mortgagee  will  not  thereby  set  up  the  twenty-one 
years*  lease,  but  will  make  the  tenant  his  tenant 
from  year  to  year  only.  Doe  d.  Huglies  v.  Buck- 
nell,  8  C.  &  P.  567. 

The  &ther  of  the  defendant  mortgaged  pre- 
mises, consisting  of  two  estates,  called  A.  and  B., 
and  the  defendant  joined  in  the  deed,  and  cove- 
nanted for  the  payment  of  the  money.  After 
the  death  of  the  mortgagor,  the  defendant  to 
whom  the  property  had  been  devised  by  him,  re- 
mained in  possession  of  estate  A.,  estate  B.  being 
in  possession  of  tenants  who  had  paid  rent  to 
the  mortgagor,  and  to  whom  no  notice  to  quit 
bad  been  given.  The  defendant  afterwards  ap- 
pointed one  of  the  plaintiffs  a  receiver  of  both 
estates,  which  were  recited  to  be  in  the  defen- 
dant's occupation,  empowering  him  to  receive 
the  rents,  to  proceed  by  action  or  distress  for  the 
recovery  thereof,  and  to  bring  ejectments.  The 
defendant  defended  as  tenant : — Held,  that  the 
plaintiffs  were  not  entited  to  recover  estate  B., 
which  was  in  possession  of  the  tenants,  as  no 
notice  to  quit  had  been  given  to  them  ;  and  that 
the  defendant  was  not  estopped  from  setting  up 
this  defence.  Doe  d.  Downian  v.  Lewis,  13  M. 
&  W.  241 ;  14  L.  J.,  Ex.  198. 

Where  a  mortgagor  who  continues  in  possession 
of  the  premises  with  the  consent  of  the  mort- 
gsigee,  makes  a  lease  to  a  third  party  who  expends 
money  in  improving  them,  the  circumstance  of  the 


mortgagee's  having  occasionally  gone  to  look  at 
the  improvements  is  not  of  itself  evidence  for  a> 
jury  that  he  has  accepted  the  lessee  as  hi» 
tenant.    Doe^.  Parry  y.  Hughes^  11  Jur.  698. 

Aoeeptance  by  Mortgagee  of  Mortgager  as 
Tenant.] — Where  a  mortgage  deed  for  securing 
payment  of  an  annuity  conveyed  the  land  in 
trust,  to  permit  the  mortgagor  to  receive  the 
rents  until  default  made  for  sixty  days  in  pay*> 
ment  of  the  annuity  : — Held,  that  the  conveyance 
operated  as  a  re-demise  to  the  mortgagor  until 
default ;  and  that  a  notice  to  quit,  given  by  him 
in  his  own  name  to  a  tenant  let  into  possession 
by  him  before  the  mortgage,  enabled  him  to  re- 
cover in  ejectment  on  his  own  demise.  Doe  d.. 
I/yster  v.  Goldwin,  2  Q.  B.  143  ;  1  G.  &  D.  463. 

The  defendant,  by  indentures  of  mortgage  of 
the  4th  and  5th  April,  1837,  conveyed  frediold 
land  in  fee,  and  assigned  leasehold  premises  for 
ninety-nine  years  with  a  proviso  for  reconveyance 
on  payment  of  principal  and  interest  on  the  5th 
October  next  ensuing ;  and  with  a  covenant,, 
that,  on  default  of  payment,  it  should  be  lawful 
for  the  mortgagee,  after  giving  one  month'» 
notice,  demanding  payment,  to  enter,  and, 
whether  in  or  out  of  possession,  to  sell  or  lease ; 
and  the  mortgagee  covenanted  that  no  sale  or 
lease  should  be  made  until  one  month's  notice 
had  been  given  to  the  mortgagor : — Held,  that 
there  was  no  re-demise  to  the  mortgagor,  and 
that  the  mortgagee  might  bring  ejectment  with* 
out  giving  notice  to  him.  Doe  d.  Parsley  v.  Day^ 
2  Q.  B.  147 ;  2  G.  &  D.  757 ;  12  L.  J.,  Q.  B.  86  j 
6  Jur.  913. 

A  mortgage  deed,  reciting  a  loan  of  850/.  at  5Z. 
per  cent,  interest,  contained  an  agreement  that 
the  mortgagor,  during  his  occupation  of  the 
premises,  should  yield  and  pay  for  the  same  to 
the  mortgagee  the  rent  of  50/.,  payable  half- 
yearly  ;  and  that  it  should  be  lawful  for  the 
mortgagee  to  use  such  remedies,  by  distress  and 
sale,  for  the  recovery  of  the  rent  as  landlords 
have  on  common  demises  ;  provided  that  the  re- 
servation of  such  rent  should  not  prejudice  the 
mortgagee's  right  to  enter  and  evict  the  moit- 
gagor  at  any  time  after  default  made  in  payment 
of  the  moneys  secured,  or  any  part  thereof : — 
Held,  that  after  default  made  in  payment  of  the 
principal  and  of  one  half-year's  rent,  the  mort- 
gagee might  eject  the  mortgagor  without  any 
notice  to  quit,  though  he  had  treated  the  mort- 
gagor as  tenant  by  distraining  on  him  for  a 
previous  year's  rent.  Doe  d.  Garrod  v.  OlUy^ 
12  A.  &  B.  481  ;  4  P.  &  D.  275  ;  4  Jur.  1084. 

T.  mortgaged  land  to  B.,  and,  by  the  deed,  at- 
torned to  B.,  as  tenant,  at  a  quarterly  rent,  which 
was  stated  to  be  done  for  the  purpose  of  securing 
the  principal  and  interest,  and  in  contemplation 
and  part  discharge  thereof.  The  deed  also  gave 
B.  a  power  of  entry  in  default  of  payment : — Held,, 
that  B.,  or  his  assignee,  might  bring  ejectment 
against  T.,  without  giving  him  notice  to  quit. 
Doe  d.  Snell  v.  Tom,  4  Q.  B.  615  ;  3  G.  &  D.  637  ; 
12  L.  J.,  Q.  B.  264  ;  7  Jur.  847. 

Ejectment  by  mortgagee  against  mortgagor. 
The  deed  contained  a  power  to  the  mortgagee  to 
enter  and  distrain  upon  the  premises  for  interest, 
if  unpaid,  as  for  rent,  and  the  mortgagee  had  so 
entered  and  distrained  at  a  period  later  than  that 
of  the  demise  laid  in  the  declaration,  but  for  in- 
terest accruing  before  the  day  of  demise  : — Held, 
that  the  power  to  enter  and  distrain  was  not  in- 
consistent with  the  right  of  the  mortgagee  to 


847 


EJECTMENT— iJi/  Particular  Persons, 


848 


recover  in  ejectment,  and  the  exercise  of  it  was  no 
recognition  of  the  mortgagor  as  tenant.  Doe  d. 
lyUkinsoH  V.  Ooodier,  10  Q.  B.  957 ;  16  L.  J., 
Q.  B.  435  ;  11  Jur.  892, 

Tenancy  at  Will.] — ^A  mortgage  deed  contained 
the  following  clause  :  —  "  C.  (the  moi-tgagor) 
•agrees  to  beo^me  tenant  to  B.  (the  mortgagee) 
of  the  premises  hereby  assigned,  from  henceforth 
during  the  will  and  pleasure  of  B.,  at  and  after 
the  rent  of  24Z.  IOjj.,  payable  quarterly  in  every 
year  : " — Held,  that  the  tenancy  thereby  created 
was  a  tenancy  at  will.  Doe  d.  JBarstow  or  Basto 
V.  Cox,  12  Q.  B.  122 ;  17  L.  J.,  Q.  B.  3 ;  11  Jur. 
991. 

H.,  seised  in  fee  of  a  house  and  land,  died  in 
1798,  leaving  a  widow  and  his  son,  a  minor  above 
fourteen  years  of  age.  The  widow  (w^ith  whom  | 
the  son  lived)  continued  to  occupy  the  house  and 
land  in  1798.  The  son  being  still  a  minor,  the 
widow  married  the  defendant,  who  continued 
thencefor^'ard  to  occupy  the  house  and  land  in 
1806.  The  son  left  the  premises,  but  occasionally 
resided  there  afterwards,  for  two  or  three  weeks 
at  a  time,  with  def endan  t  and  his  wife.  The  wife 
died  in  1841.  In  1842,  the  son  mortgaged  the 
premises  in  fee  to  the  plaintiff  for  money,  which 
was  paid  to  the  defendant,  the  defendant  himself 
being  present  at  the  execution  of  the  deed,  and 
privy  to  its  contents,  and  receiving  the  money 
from  the  son : — Held,  that  in  ejectment  by  the 
mortgagee  the  jury  was  w^arranted  in  presuming 
that  the  defendant  occupied  as  tenant  at  will  to 
H.  Dot  d.  Groves  v.  Orin-ett,  10  Q.  B.  486  ;  11 
Jur.  558. 

A  mortgage  contained  a  power  of  sale  and  a 
proviso  and  covenant  by  the  mortgagee,  that  no 
^e  should  take  place,  nor  any  means  of  obtain- 
ing possession  of  the  premises  be  taken  until  the 
expiration  of  twelve  calendar  months  after  notice 
in  writing  of  such  intention  had  been  given  to  the 
mortgagor.  It  also  contained  a  covenant  by  the 
mortgagee  for  quiet  enjoyment  by  the  mortgagor 
as  tenant  at  will  to  the  mortgagee,  on  payment 
of  a  yearly  rent  in  lieu  of  and  as  interest  upon 
the  mortgage  money.  The  mortgagor  remained 
in  possession  of  the  premises,  but  no  livery  of 
fieisin  was  made  to  the  mortgagor.  Prior  to  the 
action,  there  was  a  demand  of  possession  ;  but  no 
notice  to  quit  was  ever  given  to  the  mortgagor : — 
Held,  that  the  effect  of  the  deed  was  to  create  a 
tenancy  at  will  only,  and  that  a  demand  of 
possession  without  any  notice  to  quit  was  suffi- 
cient to  entitle  the  mortgagee  or  his  assignees  to 
maintain  ejectment.  Doe  d.  Dirie  v.  Davies, 
7  Ex.  89  ;  '21  L.  J.,  Ex.  60. 

Bestraining  in  Equity.] — Agreement  in  writ- 
ing not  to  call  in  a  mortgage  for  two  years,  the 
mortgagor  fulfilling  his  covenants.  On  one 
occasion,  within  two  years,  interest  was  not  paid 
on  the  day,  and  the  mortgagor  shortly  afterwaitis, 
after  giving  notice  that  he  was  no  longer  bound 
by  the  agreement,  demanded  and  received  pay- 
ment of  the  interest  and  incidental  costs: — 
Held,  that  this  was  a  waiver  of  the  default,  and 
injunction  granted  to  restrain  an  ejectment 
brought  within  the  two  years.  Lang  ridge  v. 
Payne,  2  Johns.  &  H.  423  ;  10  W.  R.  726. 

2.   Execution   Creditors. 

Bale  by  SherifT— Position  of  PnrchaBer.] — A 
sheriff  having  taken  in  execution  a  term  of  years, 


the  judgment  cnnlitor  became  the  purchaser, 
took  possession  and  paid  rent  to  the  owner  in  fee, 
but  no  assignment  was  executed  to  him  : — Held, 
that  the  term  remained  in  the  debtoi^  and  he 
was  entitled  to  recover  it  bv  ejectment.  Doe  d. 
Hughes  v.  Jones,  1  D..  N.'S.  352  ;  9  M.  &  W. 
372  ;  6  Jul'.  302. 

If  a  sheriff  sells  a  teim  under  a  fi.  fa.  which  is 
afterwards  set  aside  for  irregularity,  and  the  pro- 
duce of  the  sale  directed  to  be  returned  to  the 
termor,  the  termor  cannot  maintain  ejectment 
to  recover  his  term  against  the  vendee  under  the 
sheriff.    Doe  d.  Emmett  v.  Thorn,  1  M.  &  S. 425. 

A  lessor  in  ejectment,  who  claims  title  as  a 
purchaser  from  the  sheriff,  who  sells  by  virtue 
of  a  fieri  facias  at  the  suit  of  such  lessor,  must 
prove  the  judgment  as  well  as  the  writ.  Doe  d. 
BJatidy.  Smith,  2  .Stark.  199 ;  S.  P.,  Hoffman  v. 
Pitt,  5  Esp.  22. 

In  ejectment  by  a  vendee  of  a  term,  sold  under 
a  fi.  fa.  against  the  defendant,  it  is  sufficient  to 
produce  the  fi.  fa.  without  proving  a  copy  of  the 
judgment.  Doe  d.  Batten,  v.  Merles,  6  M.  &  S. 
110. 

Where  it  appeared  that  the  term  had  been 
granted  to  the  defendant's  father,  and  that  on 
his  death,  intestate,  his  son  B.  entered  and  took 
out  administration,  and  was  possessed  till  his 
death,  and  that,  on  his  death,  the  defendant^  his 
brother,  entered,  and  that  by  indenture  between 
the  defeudant  and  M.  (concerning  other  pre- 
mises) it  was  recited  that  the  defendant  was 
legal  personal  representative  of  B. : — Held,  that 
this  was  prim&  facie  evidence  that  the  term  wa.s 
vested  in  the  defendant.    lb. 

Against   Tenant   of  Judgment   Debtor.]— A 

plaintiff  who  claims  under  an  elegit,  subsequently 
to  a  lease  granted  to  the  tenant  in  possession, 
cannot  recover  in  ejectment,  though  he  gives  the 
tenant  notice  that  he  does  not  mean  to  disturb 
his  possession,  only  wishing  to  get  into  the  re- 
ceipt of  the  rents  and  profits  of  the  estate.  Dw 
d.  Da  Costa  v.  Wharton,  8  T.  R.  2. 

Where  an  elegit  creditor  brings  ejectment 
agaipst  a  debtor,  whose  pnm&  facie  title  to  the 
whole  property  sought  to  be  recovered  is  proved, 
it  is  incumbent  on  other  parties  in  possession  as 
under  tenants  or  otherwise,  to  shew  their  better 
title  (e.  g.  by  tenancy  anterior  to  the  judgment 
or  the  like),  or  the  elegit  creditor  must  recover 
against  all.  Doe  d.  Iikafig  v.  Owen,  2  Tyr.  149  ; 
2  C.  &  J.  71. 

Action  by — Evidence  in.] — In  ejectment  by  a 
judgment  creditor  on  a  writ  of  elegit,  the  writ, 
with  the  inquisition  and  the  return  thereupon, 
stating  that  the  judgment  debtor  was  possessed 
of  the  property,  constitutes  sufficient  evidence 
of  the  plaintiff's  title  to  recover;  and  as  between 
the  elegit  creditor  and  the  judgment  debtor  the 
return  to  the  inquisition  is  conclusive,  at  all 
events  down  to  the  date  of  the  return,  so  that 
the  judgment  debtor  cannot  set  up  a  title  in  a 
third  party  arising  prior  to  that  date.  Martin 
V.  Smith,  27  L.  J..  Ex.  317. 


Defence  to.] — In  ejectment  by  an  execu- 


tion  creditor  under  an  elegit,  it  is  no  defence  to 
say  that  the  elegit  was  executed  upon  a  judgment 
founded  on  a  warrant  of  attorney  given  to  secure 
upon  land  an  usurious  loan,  because  even  though 
the  wan*ant  was  voidable  on  the  ground  alleged, 
yet  the  proper  mo<le  of  avoiding  it  would  be  by 
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application  to  set  it  aside,  it  being  too  late  to  do 
BO  on  such  grounds  at  the  trial  of  the  ejectment, 
where  the  judgment,  appearing  to  be  in  existence, 
must  be  taken  to  be  valid.  Jlughea  v.  Lnmlcy, 
4  EL  &  Bl,  274  ;  24  L.  J.,  Q.  B.  57  ;  1  Jur.,  N.  S. 
422. 


3.    The    Crowx. 

The  Boanl  of  Ordnance  put  their  sei-vaut  into 
possession  of  a  house  and  laud  adjoining  Huret 
Castle,  which  castle  has  been,  from  the  time  of 
Henry  the  Eighth,  a  possession  of  the  crown  of 
England.  An  ejectment  having  been  brought  to 
recover  possession  of  this  house  and  land,  and 
the  declaration  served  on  the  servant  and  on  the 
Board  of  Onbiance,  the  court,  on  motion  made 
on  behalf  of  the  crown,  set  aside  the  declaration 
and  staved  the  proceedings.  Doe  d.  Legh  v.  JRoe, 
8  M.  &  W.  579. 


4.  Heirs  and  Devisees. 

When  Action  Kaintainable  by.] — An  heir,  on 
whom  a  contingent  remainder  in  a  copyhold  has 
devolved,  maj*  bring  cjectmejit  before  admittance. 
Ihe  d.  Ilinttm  v.  liolfc,  3  N.  &  P.  C48. 

A  will  recited  that  the  devisor  had  charged  the 
land  with  3,000/.  on  his  daughter's  marriage ; 
then  followed  a  devise  to  trustees  to  keep  down 
the  interest,  and  apply  the  surplus  rents  as 
directed,  till  the  lessor  of  plaintiff  should  come 
to  the  age  of  twenty- three  ;  and  then  to  him, 
subject  to  the  charge  : — Held,  that  this  did  not 
shew  a  legal  estate  out  of  the  lessor  of  the  plain- 
tiff. Doe  d.  Beeh  v.  Hvaktn,  6  A.  &  E.  405 ;  2 
N.  &  P.  660. 

Where  J.,  who  was  tenant  at  will  to  W.,  died, 
and  the  heir-at-law  to  J.  entered  into  possession, 
and  claimed  the  land  as  his  own  : — Held,  that 
the  devisees  of  W.  might  bring  an  ejectment 
against  him,  without  giving  him  notice  to  quit, 
or  .demanding  possession.  Doe  d.  Burgess  v. 
Thompson,  1  N.  &  P.  215  ;  2  H.  &  W.  451. 

A  testator,  after  giving  a  life  estate  to  his 
daaghter-in-law  in  his  real  estates,  devised  the 
remainder  to  her  son  T.  (who  was  his  heir),  in 
fee,  upon  condition  that  he  should  within  three 
months  after  the  death  of  the  testator  convev 
certain  leaseholds  to  his  three  sisters ;  but  in  case 
he  should  refuse  to  do  so,  upon  failure  thereof, 
he  devised  his  real  estates  to  his  three  grand- 
daughters. The  testator  died  in  1808 ;  his 
daughter-in-law  then  entered  upon  her  life 
estate,  and  continued  in  possession  till  her  death 
in  1827  ;  the  three  grand-daughters  then  entered 
and  continued  in  possession  up  to  an  ejectment 
brought  by  the  heirs  of  T. : — Held,  on  a  special 
case  stating  the  will  and  the  above  facts,  that  as 
it  was  not  expressly  stated  that  T.  had  notice  of 
the  will  .-within  three  months  of  the  testator's 
death,  the  court  could  not  infer  the  fact ;  and, 
therefore,  as  it  did  not  appear  that  the  condi- 
tional limitation  had  taken  effect,  the  lessors 
were  entitled  to  maintain  ejectment.  Doe  d. 
Taylor  v.  CrUj),  1  P.  &  D.  37 ;  8  A.  &  E. 
779. 

T.,  being  seised  in  fee  of  premises,  devised  the 
same  to  his  son,  W.,  for  life,  with  remainder  to 
the  issue  of  W.,  as  tenants  in  common  in  fee. 
In  April,  1846,  W.  died,  having  by  will  appointed 
executors,  who  managed  the  estate  for  the  infant 
children  of  W.,  and  in  1845  and  1846  received 
rent  from  the  defendant,  who  liad  been  in  i)osscs- 


sion  i>rior  to  the  deatli  oi  W. : — Held,  that  the 
acts  of  the  exccutore  did  nut  bind  the  infant 
children ;  and  that  the  latter  might  maintain 
ejectment  against  the  defendant,  >\-ithout  a  pre- 
vious notice  to  quit  or  a  demand  of  possession. 
Doe  d.  Thomas  v.  ItoherU,  16  M.  &  W.  779. 

Q'eeting  Tenant-at-will   of  Bevigor.]  —  The 

owner  of  a  cottage,  divided  into  two  parts,  in 
1808  put  in  two  servants,  H.  &  W.,  to  occupy  it, 
who  occupied  each  part  severally  till  his  death  in 
1814,  without  paying  any  rent.  *  They  continued 
to  occupy,  undisturbetl,  after  his  death,  till  1821, 
when  H,  died,  having  devised  his  moiety  to  \V. ; 
H.,  some  time  before  his  death,  took  in  L.  to  live 
with  him  as  a  servant,  and  after  H.'s  death  L. 
continued  in  jwssession  : — Held,  on  ejectment 
brought  by  W.,  that,  by  proving  L.  to  have  come 
in  under  H.,  he  had  shewni  a  prim&  facie  title. 
Doe  d.  WillU  V.  Birchmore,  1  P.  &  D.  448 ;  9 
A.  &  E.  662. 

When  Estopped.] — In  ejectment,  the  plaintiff 
claimed  as  devisee  of  A.  The  defendant  claimed 
as  heir-at'law  of  A.,  but  had  come  into  possession 
by  agreement  with  B.,  who  was  originally  tenant 
to  A.,  but  had  attorned  to  the  plaintiff : — Held, 
that  the  defendant  was  estopped  from  disputing 
the  title  of  the  plaintiff.  Doc  d.  Marlow  v. 
Wiggins,  4  Q.  B.  367 ;  3  G.  &;  D.  504 ;  7  Jur. 
629. 

PosseBsion  ereates   Devisable   Interest.] — A 

person  in  possession  of  land  without  title  has 
a  devisable  interest,  and  the  heir  of  his  devisee 
can  maintain  ejectment  against  a  person  who 
has  entered  upon  the  land,  and  cannot  shew 
title  or  possession  in  anv  one  prior  to  the  tes- 
tator. Asher  v.  WhitlocTt,  1  L.  R.,  Q.  B.  1 ;  36 
L.  J.,  Q.  B.  17  ;  11  Jur.,  N.  S.  925  ;  14  W.  R.  26. 
W.,  in  1842,  inclosed  some  waste  land  ;  in  1850 
he  inclosed  more  land  adjoining,  and  built  a  cot- 
tage. He  occupied  the  whole  till  1860,  when  he 
died,  having  devised  it  to  his  wife,  so  long  as 
she  remained  unmarried,  with  remainder  to  his 
daughter  in  fee.  On  his  death  the  widow  and 
daughter  continued  to  reside  on  the  propei-ty, 
and  in  1861  the  defendant  married  the  widow, 
and  come  to  reside  with  them.  Early  in  18(J3 
the  daughter  died,  aged  eighteen  years,  and  the 
mother  died  soon  ^er.  The  defendant  con- 
tinued to  occupy  the  propert}',  and  in  1865  the 
daughter's  heir-at-law  brought  ejectment  against 
him  : — Held  that  she  was  entitled  to  recover  the 
whole  property.    Ih, 

Evidenoe  in  Action,  of  Possession.] — The  re- 
ceipt by  a  party,  claiming  as  heir,  of  rent  accru- 
ing due  on  a  day  preceding  the  payment,  is  not 
evidence  of  seisin  on  such  day.  Doe  d.  Lidghird 
V.  Best,  3  M.  &  R.  114  ;  S.  C  Doe  d.  Lidghird  v. 
Laicson,  8  B.  &  C.  606. 

Death  of  Elder  Brothers.] — In  ejectment, 

where  the  lessor  of  the  plaintiff  claims  as  heir  by 
descent,  the  death  of  his  elder  brothere,  and  also 
that  they  died  without  issue,  must  be  proved. 
Richards  v.  Richards^  15  East,  294,  n. 

Competency  of  Testator.] — Where,  in  an 

ejectment  by  heir  against  devisee,  the  testator's 
competency  was  disputed,  and  the  defendant, 
after  proving  that  the  testator  had  given  a 
sonable  account  of  the  real  property  left  to  '^ 
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by  his  father,  offered,  in  confirmation  of  his  ac- 
count, to  put  in  the  father's  will,  which  was  in 
court ;  but  on  an  objection  to  its  admissibility 
on  the  part  of  the  plaintiff,  it  was  withdrawn, 
and  the  judge  adverted  to  the  fact  in  his  sum- 
ming up,  and  told  the  jury  they  might  infer 
from  the  plaintiff's  objecting  to  the  will  being 
put  in,  that  it  was  conformable  to  the  statement 
made  by  the  testator  : — Held,  that  there  was  no 
misdirection.  Sutton  v.  Bevonport^  27  L.  J.,  C. 
P.  54. 


Forgery  of  Will.] — In  ejectment  by  heir- 


at-law,  claiming  also  under  a  will,  against  parties 
claiming  under  a  deed  of  grant,  and  also  setting 
up  a  later  will,  the  plaintiff  undertaking,  by  an- 
ticipation, to  prove  that  the  deed  and  the  later 
will  were  foi^ries  by  an  illegitimate  son  of  the 
testator,  who  had  confessed  and  been  convicted 
of  the  foi-geries,  and  was  called  as  a  witness  to 
prove  them  : — Held,  first,  that  evidence  as  to  his 
I^ecuniary  position  and  circuijistances  before  and 
at  the  time  of  the  forgeries  was  admissible  on  the 
part  of  the  plaintiff.  Roupell  v.  llawSj  3  F.  &  F. 
784. 

Held,  secondly,  that  evidence  of  forgery  by 
him  of  other  de^  (leases  of  the  same  property 
at  enhanced  rents,  to  increase  the  apparent  value) 
in  the  course  of  the  transaction,  and  in  pursuance 
of  the  same  design,  was  also  admissible  for  the 
plaintiff.    Ih, 

Held,  thiixily,  that  evidence  of  the  forgery  by 
him  of  a  letter  of  authority,  purporting  to  be 
from  his  father  to  the  attorney  who  drew  such 
other  deeds,  and  also  the  deed  in  question,  was 
admissible  for  the  plaintiff.    Ih. 

Held,  fourthly,  that  evidence  on  the  part  of 
the  plaintiff,  to  prove  the  later  will  a  forgery, 
although  the  defendants  disclaimed  it,  was  ad- 
missible.   Ih, 

Held,  fifthly,  that  the  onus  of  proof  being  on 
the  defendants,  who  relied  on  the  deed,  of  prov- 
ing its  execution  (as  against  the  heir-at-law,  who 
was  prim&  facie  entitled  to  it),  if  the  jury  was 
not  satisfied  of  its  execution,  they  ought  to  find 
for  the  heir,    lb. 


Production  of  Deeds.] — In  ejectment  by 


a  person  claiming  as  heir-at-law  of  a  party 
proved  to  have  died  seised,  and  also  under  a 
device,  revoked  by  what  purported  to  be  a  later 
will,  forged ;  the  defendant  setting  up  such 
forged  will,  and  also  claiming  as  purchaser  from 
the  forger  under  a  forged  deed  of  grant  to  him- 
self, the  deed  of  conveyance  to  the  defendant  not 
reciting  the  forged  deed,  but  falsely  reciting  that 
the  pretended  grantor,  the  forger,  was  seised,  and 
the  forged  deed  reciting  the  deeds  of  the  testa- 
tor's title  : — Held,  that  all  the  deeds  might  pro- 
perly be  presumed  to  be  in  the  possession  of  the 
defendant  claiming  to  hold  the  estate  as  pur- 
chaser, and  that  the  plaintiff,  on  a  notice  to 
produce,  was  entitled  to  call  for  them,  and 
that  the  defendant  would,  at  his  peril,  decline 
to  produce  them.  Rinijyell  v.  Waite,  3  F.  &  F. 
511. 


Other  Matters.] — In  ejectment,  the  plain- 


tiff  made  out  his  title  as  the  heir  of  W.  G.  The 
defendant  put  in  the  will  of  W.  G.,  made  in  1837, 
devising  the  property  to  the  plaintiff  and  T.  G.  : 
— Held,  that  the  plaintiff  might  put  in  another 
will  of  W.  G.,  made  in  1838,  devising  the  whole 


property  to  the  plaintiff,  and  that  the  plaintiff 
was  not  bound  to  make  this  will  pai't  of  his 
original  case.  Doe  d.  Gosley  v.  Gosley,  9  C.  &  P. 
46 ;  2  M.  &  Rob.  243. 

In  ejectment  by  the  heir-at-law  of  F.  against 
a  devisee  under  F.'s  will,  for  the  devised  estates, 
the  plaintiff  may  give  parol  evidence  that  the 
property  was  purchased  by  J.,  as  agent  for  F., 
the  testator,  although  J.  had  contracted  in 
writing  for  the  purchase  in  his  own  name. 
Jfargtm  v.  Jioe  d.  FoXy  8  A.  &  E.  14  ;  2  N.  & 
P.  504. 

Practioe  at  Trial.]  —  In  ejectment  by  heir 
against  devisee,  the  heirship  being  admitted,  the 
defendant  is  entitled  to  begin.  Sutton  v.  Saiiltv, 
3  C.  B.,  N.  S.  87  ;  S,  P.,  Martin  v.  JohnMon,  1 
F.  &  F.  122. 

The  lessor  of  the  plaintiff  claimed  as  devisee 
under  a  will  of  S,  At  the  trial  the  defendant 
admitted  tlie  seisin  of  S.  and  the  execution  of 
that  wUl,  and  that  the  plaintiff  was  prima  facie 
entitled  imder  it,  and  proposed  to  set  up  a  sub- 
sequent will,  revoking  the  first  will.  The  defen- 
dant began  : — Held,  that  the  plaintiff  should 
have  been  permitted  to  begin.  Doe  d.  Bather  v. 
Brayne,  6  C.  B.  055. 


5.  Personal  REPBESENTATivEa 

Administrator.] — An  administrator  of  a  tenant 
from  year  to  year  may  maintain  an  ejectment. 
Doe  d.  Porter  v.  Shore,  3  T.  R.  13. 

Where  a  tenant  died  intestate,  in  the  posses- 
sion of  premises,  and  his  widow,  after  continuing 
to  occupy  them  for  several  years,  and  paying 
rent  to  the  landlord,  married  a  second  time,  and 
her  husband  entered  into  possession,  and  paid 
rent  for  several  years  to  the  landlord,  tfhd,  upon 
the  death  of  the  'wife,  the  personal  representative 
of  the  first  husband  obtained  administration  of 
his  estate  and  effects,  and  brought  ejectment  to 
evict  the  second  husband  : — Held,  that  the  'ac- 
tion was  maintainable,  without  giving  a  formal 
notice  to  quit.    Doe  v.  Bradbury,  2  D.  &  R.  706. 

In  ejectment  by  an  administrator  to  recover 
possession  of  land  leased  to  the  intestate,  it  was 
proved  that  the  lease  had  been  burnt,  and  then 
that  the  intestate  had  been  in  possession,  and 
had  paid  rent : — Held,  that  the  evidence  of  the 
lease  was  sufficient  to  entitle  tlie  administrator 
to  recover.  Metters  v.  Brown,  1  H.  &  C.  686 ; 
32  L.  J.,  Ex.  138  ;  9  Jur.,  N.  S.  416  ;  7  L.  T.,  795; 
1 1  W.  R.  429. 

Exeontriz.] — An  executrix  may  lay  a  demise 
in  ejectment  before  probate  granted.  Boe  d« 
Bendall  v.  Suiumersetj  2  W.  Bl.  694  ;  5  Burr. 
2608. 

Two  out  of  three  Executors.] — Two  of  three 
co-executors  may  recover  lands  of  their  testator 
in  ejectment  on  a  joint  demise.  Doe  d.  Starr  v. 
Wheeler,  15  M.  &  W.  623  ;  16  L.  J.,  Ex.  312. 

Evidenoe — Of  Probate  or  Letters  of  Adminis- 
tration.]— In  ejectment  for  leasehold  property, 
the  plaintiff,  after  proving  the  creation  of  the 
term  in  1730,  shewed  it  to  be  vested  in  E.  m 
1760 ;  he  then  proved  a  deed-poll  executed  by 
W.  in  1784,  by  which  (after  reciting  the  deed  of 
1760,  the  death  of  E.,  and  that  E.  had  duly  pub- 
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lished  her  will  in  1778,  and  that  ander  the  will 
the  premises  had  vested  in  M.)  W.  released  to  M. 
Xo  probate  of  B/s  will,  nor  any  letters  of  ad- 
ministration, were  produced,  nor  wa.s  any  excuse 
given  for  their  non-production.  The  plaintiff 
then  deduced  title  from  M.,  and  shewed  the  en- 
joyment of  the  property  since  1784  to  have  been 
cimaistent  with  the  documentary  title : — Held, 
that  neither  probate  of  E.'s  will  nor  letters  of 
administration  could  be  presumed,  and  that  the 
plaintiff  had  failed  to  shew  himself  possessed  of 
the  term.  Doe  d.  Woodhouse  v.  PoweUy  8  Q.  B. 
67fi  ;  15  L.  J.,  Q.  B.  189  ;  10  Jur.  635. 


6.    Othebs. 

Oruitees  of  Bent-charges.] — Where  a  rent- 
charge  is  granted  with  power  to  the  grantee,  in 
case  the  rent  should  be  in  arrear  for  a  certain 
space  of  time,  to  enter  and  enjoy  the  lands 
chaiged,  and  to  receive  and  take  the  rents, 
issues,  and  profits  for  his  own  use  and  benefit, 
until  satisfaction  of  the  arrears  of  rent,  with  all 
costs ;  the  grantee  may,  upon  the  rent  becoming 
in  arrear,  maintain  ejectment  against  the  terre- 
tenant,  without  proof  of  a  previous  demand  of 
the  rent.  Doe  d.  Biass  v.  Ilorsleyy  3  N.  &  M. 
567. 

When  an  annuity  is  secured,  not  only  by  a 
right  of  entry  and  distress,  and  by  a  right  of 
entry  and  perception  of  the  profits  given  to  the 
grrantee,  but  also  by  a  term  limited  by  the  same 
deed  to  a  trustee  for  him  to  raise  arrears  by  de- 
vise, sale,  or  mortgage,  the  rights  of  entry  will 
not  destroy  the  term,  nor  will  the  term  defeat 
the  right  of  entry — both  kinds  of  remedies  may 
coexist.  Doe  d.  Butler  v.  Kensington  (^Lord), 
8  Q.  B.  429  ;  15  L.  J.,  Q.  B.  153  ;  10  Jur.  153. 

An  owner  of  a  first  rent-charge  on  house  pro- 
perty, which  had  fallen  into  decay,  entered  into 
possession,  his  rent-charge  being  in  arrear,  and 
having  expended  a  considerable  sum  of  money  in 
repairs,  he  received  rent  sufficient  to  pay  all  ar- 
rears of  the  rent-charge.  Thereupon  the  owner 
of  a  second  rent-charge,  whose  rent-charge  was 
in  arrear,  brought  ejectment  to  recover  posses- 
sion. A  bill  in  equity  by  the  defendant  to 
restrain  the  action,  except  upon  payment  of  the 
money  expended  in  repairs,  was  dismissed  for 
want  of  equity.  Hooper  v.  Cooke,  25  L.  J.,  Ch. 
467  ;  2  Jur.,  N.  S.  527. 


Tezmort.] — An  owner  in  fee  of  land,  prior  to 
mortgaging  it  for  a  term  of  years,  put  A.  into 
possession.  A.  occupied  for  twenty-five  years 
without  payment  of  rent  or  written  acknowledg- 
ment of  the  mortgagor's  title.  A.  then  conveyed 
in  fee  to  the  plaintiff,  and  after  attorning  to  him 
as  his  tenant  gave  up  possession  for  a  sum  of 
money  to  B.,  the  representative  of  the  mortgagor, 
and  to  C.  the  executor  of  the  mortgagee  (whose 
mortgage  had  been  kept  alive  by  payment  of 
interest).  B.  and  C.  afterwards  joined  in  a  con- 
veyance of  the  premises  to  the  defendants : — 
Held,  in  ejectment,  firet,  that  the  defendants 
were  not  estopped  from  setting  up  their  title  to 
the  premises ;  secondly,  that  they  were  persons 
claiming  under  a  mortgage  within  7  WUl.  4  & 
1  Vict.  c.  28,  and  consequently  that  the  3  &  4 
Will.  4,  c  27,  did  not  operate  to  bar  their  title. 
Ford  V.  Ager,  2  H.  &  C.  279  ;  32  L.  J.,  Ex.  269  ; 
0  Jur.,  N.  S.  804  ;  8  L.  T,  46  ;  11  W.  R.  1073. 


IV.  BETWEEN  LANDLORD  AND 
TENANT. 

1.  When  Tenant  holds  oveb  after  Ex- 
piRATioN  OP  Term  or  after  Notice 
TO  Quit. 

Becognizanoei  to  pay  Coits — 16  4  16  Yiot. 
0.  76,  8.  218— Cases  within.]— The  statute  does 
not  apply  where  the  tenant  holds  under  a 
lease  which  has  not  expired  by  lapse  of  time  j 
but  a  right  of  re-entry  is  claimed  for  non-per- 
formance of  the  covenants.  Doe  d.  Cundey 
V.  Hharpley,  15  M.  &  W.  558  ;  15  L.  J.,  Ex. 
341. 

A  tenant  holding  from  quarter  to  quarter, 
subject  to  a  determination  of  the  tenancy  by 
three  months'  notice  to  quit,  cannot  be  compelled 
to  enter  into  the  recognizance  to  pay  costs.  Doe 
d.  Carter  v.  Roe,  10  M.  &  W.670  ;  2  D.,  N.  S. 
449  ;  12  L.  J.,  Ex.  27. 

If  a  tenancy  from  year  to  year  has  been  exe- 
cuted by  a  written  agreement,  the  fact  that  a 
supplemental  agreement  is  entered  into,  whereby 
the  landlord  agrees  that  the  tenant  shall  con- 
tinue tenant  so  long  as  landlord  shall  continue 
the  vicar  of  A.,  does  not  make  the  tenancy  un- 
certain so  as  to  preclude  the  tenant  from  entering 
into  recognizances.  Doe  d.  Newjftead  v.  Roe,  1 
B.  C.  Rep.  86  ;  10  Jur.  925. 

The  statute  only  applies  to  cases  where  the 
tenancy  is  under  a  lease,  and  has  expired  by 
effluxion  of  time  ;  or  under  an  agreement  from 
year  to  year,  if  the  tenancy  has  been  deter- 
mined by  a  regular  notice  to  quit.  Doe 
d.  'nndal  v.  Roe,  1  D.  P.  C.  143  ;  2  B.  &  A. 
922. 

A  tenant  who  has  surrendered  his  term,  but  re- 
fuses to  quit  the  premises,  cannot,  on  ejectment 
brought  by  the  landlord,  be  compelled  to  enter 
into  the  recognizance.    lb. 

And  where  a  tenant  holds  from  year  to  year, 
without  a  lease  or  an  agreement  in  writing,  it  is 
not  within  the  statute.  Doe  d,  Bradford  {£arl) 
V.  Roe,  5  B.  &  A.  770. 

An  agreement,  in  writing,  of  apartments  for 
three  months  certain,  comes  within  the  statute. 
Doe  d.  Phillij)9y,  Roe,  1  D.  &  R.  433 ;  5  B.  &  A. 
766. 

A  letter  from  the  tenant  claiming  title  as  son 
of  the  last  yearly  tenant,  at  his  death,  and  re- 
questing leave  to  keep  possession  for  two  years, 
which  was  granted,  is  not  an  agreement  within 
the  statute.  Roe  d.  Stepttey  v.  Thrvgtonf, 
M'Clel.  492. 

A  tenancy  for  years  determinable  on  lives  is 
not  a  holding  within  the  statute.  Doe  d.  PeiPi' 
herton  v.  Roe,  7  B.  &  C.  2. 

In  ejectment  by  landlord  against  tenant,  if  the 
title  to  the  premises  is  disputed  between  them, 
the  latter  is  not  compellable  to  give  the  under- 
taking, and  enter  into  the  recognizances  re- 
quired by  the  statute.  Doe  d.  Savnders  v.  Roe,  1 
D.  P.  C.  4. 

It  is  immaterial,  in  an  application  under  1  Geo.  4, 
c.  87,  s.  1,  that  the  lessor  of  the  plaintiff  is  the 
original  lessee,  and  the  tenant  his  sub-lessee. 
Doe  d.  Watts  v.  Roe,  5  D.  P.  C.  213 ;  2  H.  & 
W.  335. 

If  a  landlord  allows  his  tenant  to  hold  over 
above  a  year,  without  taking  any  step  to  recover 
the  premises,  he  is  not  entitled  to  the  benefit  of 
the  1  Geo.  4,  c.  87,  s.  1.  Doe  d.  Tkamas  v.  Field, 
2  D.  P.  C.  542. 
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Practioe — ^For  what  Seonrity  may  be  giTen.]— 
The  court  will  not  include,  in  the  security  to  be 
given  by  the  tenant,  damages  alleged  to  have 
been  caused  by  the  tenant,  or  those  under  him,  to 
the  trade  of  the  premises.  Doe  d.  Afarks  v.  lloe, 
6  D.  &  L.  87. 

The  recognizance  is  to  be  taken  for  one  year's 
value  of  the  premises,  and  a  reasonable  sum,  to  be 
settled  by  the  master,  for  the  costs  of  the  action. 
Doe  d.  Levi  v.  Roe,  6  C.  B.  272. 

-Affidavitf  used  in  Application  for  Seonrity.] 


— An  affidavit  in  support  of  a  rule  stating  that 
the  tenancy  was  determined  by  a  certain  notice  to 
quit,  and  not  by  a  regular  notice  to  quit,  is  in- 
sufficient.   Doed.  Platter  v.  Bell,  8  Jur.  1100. 

An  affidavit  referring  to  the  agreement  required 
by  the  statute  (such  agreement  being  certified  by 
the  signature  of  the  commissioner  administering 
the  oath)  is  sufficiently  identified.    Ih, 

The  affidavit  should  shew  that  the  tenancy  was 
determined  by  a  regular  notice  to  quit.  Doc  d. 
Topping  v.  Bo<Mt,  7  D.  P.  C.  487. 

The  lease  or  agreement  which  the  landlord 
must  produce  in  court  on  motion  calling  upon  the 
tenant  to  enter  into  the  undertaking,  and  give 
the  bail  prescribed,  should  be  annexed  to  the 
affidavits  in  support  of  the  motion.  Doe  d. 
Bmean  v.  IUk,  2  L.,  M.  &  P.  322. 

>  Sofficieney  of  Kotioe.] — A  demand  of  pos- 
session is  sufficient  notice,  so  as  to  entitle  the 
plaintiff  to  the  benefit  of  the  undertaking  and 
security  required  by  15  &  16  Vict.  c.  76,  s,  213. 
Doe  d.  Anglesey  (^JldrqiiW)  v.  lloe,  2  D.  &  R. 
666. 

A  notice  given  by  a  landloixi  in  ejectment 
signed  "  A.  B.,  agent  for  the  plaintiff,"  is  suffi- 
cient. Such  a  notice  is  sufficient,  although  it  only 
I'equires  the  tenant  to  appear  and  be  made  de- 
fendant, and  find  such  bail,  &c.,  ^'  and  for  such 
purposes  as  are  specified  in  tho  act  of  parlia- 
ment," without  going  on  to  state  those  purposes 
in  detail.  Beard  v.  Jtoe,  1  M.  &  W.  360  ;  2  Gale, 
48. 

If  the  notice  given  to  the  tenant  has  been 
signed  by  an  agent,  it  is  not  necessary  that  there 
should  be  an  affidavit,  that  the  person  signing 
it  is  agent.  Doe  d.  (f el  dart  v.  lioe,  1  W.,  \V.  & 
H.  346. 

Who  can  Apply.] — An  application  that 

the  defendant  should  give  security,  may  be  made 
by  one  of  several  tenants  in  common.  Doe  d. 
Morgan  or  Mayors.  Itotherhaw,  3  D.  P.  C.  690  ; 
1  Gale,  157. 

Attesting  '^tness  to  Execution  of  Lease.  ] 

— It  is  not  necessary  that  the  attesting  witness 
should  depose  to  the  execution  of  the  lease — it  is 
sufficiently  proved  by  other  witnesses.  /S.  P., 
Doe  d.  Goicland  v.  Itoe,  6  D.  P.  C.  35  ;  W.,  W. 
&  D.  <;05. 

Where  the  attesting  witness  to  the  execution  of 
the  lease  is  an  attorney,  the  court  will  compel 
him  to  depose  to  such  execution,  though  he  is  an 
attorney  of  the  defendant.  Doe  d.  Avery  v.  Roe, 
6  D.  P.'C.  518  ;  1  W.,  W.  &  H.  178  ;  2  Jur.  468. 


To  entitle  a  lessor  of  the  plaintiff  to  call  for 
bail,  he  must  move  on  production  of  the  original 
lease,  or  a  counteri>arC  or  a  duplicate,  and  the 
instrument  must  be  stamped  at  the  time.  It  is 
not  sufficient  to  move  Gk  a  copy,  or  on  an  instru- 
ment stamped  after  the  rule  nisi,  and  before 
cause  shewn.  Doe  d.  Canjield  v.  Roe,  3  Bing. 
N.  C.  329  ;  5  D.  P.  C.  56t» ;  S.  C,  nom.  Doe  d. 
Wxrod^.  Roe,  3  Scott,  756  ;  2  Hodges,  279, 


Allegation   of  Seletting.] — Where   the 


lessor  of  the  plaintiff  upon  affidavit  that  a 
tenancy  under  a  written  instrument  has  been 
duly  determined,  moves  that  the  defendant  may 
give  security  for  costs,  a  subsequent  retaking,  if 
an  answer  to  the  motion,  must  be  alleged  "with 
particularity  and  precision.  Rtfc  d.  Durant  v.  Doe, 
6  Bing.  674;  4M.  &P.391. 


Defendant  brlxiging  Error — Sureties.] — 


Bnle   Kisi.] — The    rule    nisi  need  not 

specify  all  the  particulars  thereby  required,  as 
the  court  may  mould  the  rule  conformably  to  15 
&  16  Vict.  c.  76,  s.  213,  in  shewing  cause.  Doed. 
FhlUipsy,  Roe,  1  D.  &  R.  433  ;  5  B.  &  A.  766. 


A  defendant  in  ejectment  must  give  two  addi- 
tional sureties  on  bringing  error,  ^though  he  has 
before  given  two  sui'eties  on  commencing  the 
action.  Roe  d,  DuraiU  v.  Moore,  7  Bing.  124  ; 
4  M.  &  P.  761  ;  1  D.  P.  C.  203. 

2.  Right  of  Re-entry, 

On  Kon-payment  of  Bent.] — The  rule  that  a 
tenant  holding  over,  after  the  expiration  of  his 
lease,  without  entering  into  a  new  contract,  con- 
tinues to  hold,  upon  the  terms  of  the  lease,  so  far 
as  they  B,ve  applicable  to  a  tenancy  from  year  to 
year,  applies  to  a  proviso  for  re-entry  for  non- 
payment of  the  rent.  Thomas  v.  Purifcer,  1  H. 
&  N.  669  ;  26  L.  J.,  Ex.  207  ;  3  Jur.,  N.  S.  143. 

In  ejectment  brought  upon  a  right  of  re-entry, 
it  must  appear  that  the  landlord  had  a  power  to 
re-enter,  in  respect  of  the  non-payment  of  half  a 
year's  rent,  at  the  time  of  affixing  the  declaration 
and  notice  upon  the  premises.  Doe  d.  DixoH. 
V.  Roe,  7  C.  B.  134. 

An  agent  of  the  lessor  of  the  plaintiff  may 
make  affidavit  of  rent  in  arrear,  i^uired  in 
ejectment  on  a  vacant  possession.  Doe  d,  Charle* 
V.  Roe,  2  D.  P.  C.  752  ;  3  M.  &  Scott,  751. 

Three  quarters'  rent  being  in  arrear  under  a 
lease  containing  a  clause  of  re-entry  on  non- 
payment of  rent  within  twenty-one  days  after 
each  quarter-day,  the  lessors,  on  the  2nd  of 
October,  distrained,  and  after  ^e  of  the  distress, 
there  remained  due  more  than  a  quarter's,  but  less 
than  a  halE-year's  rent.  The  lessors,  on  the  2nd 
of  November,  served  the  lessee  >vith  a  writ  in 
ejectment : — Held,  that  the  action  was  not 
maintainable,  there  not  being  half  a  year's  rent 
in  arrear  at  the  time  of  the  service  of  the  writ. 
Cotoiwortk  V.  Sj)oke4i,  10  C.  B..  N.  S.  103  ;  30 
L.  J.,  C.  P.  220 ;  7  Jur.,  N.  S.  803  ;  4  L.  T.  214  ; 
9  W.  R.  436. 

After  Demand.] — P.  let  premises  to  B.  on  an 
agreement  that  rent  was  to  be  payable  at  the 
usual  quarter-days,  with  right  of  re-entry  reserved 
to  P.  if  default  should  be  made  '*  in  payment  of 
the  rent  or  any  part  thereof  within  twenty-one 
days  after  tlie  same  shall  become  due  (being  de- 
manded)." In  an  ejectment  by  P.  to  enforce 
forfeiture  for  default  in  payment  of  rent : — Held, 
that  the  period  of  twenty-one  days'  grace  must 
elapse  before  a  demand  could  be  made,  for  non- 
compliance with  which  ejectment  could  be 
brought,  and  that  therefore  a  demand  made 
during  the  running  of  the  twenty-one  days  was 
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not  the  demand  contemplated  by  the  parties 
according  to  the  terms  of  the  agreement,  non- 
compliance with  which  would  create  a  forfeiture. 
Phillipt  V.  Bridge,  9  L.  R.,  C.  P.  48 ;  43  L.  J., 
C.  P.  13  ;  29  L.  T.  692  ;  22  W.  R.  237. 

Keeessity  of  Demand.] — Under  a  proviso  in  a 
lease  for  the  entry  of  the  landlord,  in  case  the 
rent  should  be  in  arrear  for  fourteen  days,  and 
no  sufficient  distress  found  upon  the  premises,  he 
is  entitled  to  recover  in  ejectment,  on  proof  of 
half  a  year's  rent  due  at  Lady-day,  and  no  dis- 
tress on  the  premises  on  some  day  in  May,  the 
demise  being  laid  on  the  2nd  of  May,  and  the 
declaration  served  on  the  6th  of  June ;  the  defen- 
dant giving  no  evidence  to  rebut  the  inference, 
that  there  was  no  sufficient  distress  on  the 
premises  within  the  terms  of  the  proviso  ;  as  by 
shewing  that  there  was  a  sufficient  distress  on 
the  premises  in  May,  up  to  the  day  of  the  demise 
inclusive,  or  on  the  6th  of  June,  when  the 
declaration  was  served,  if  that  were  material 
with  reference  to  the  4  Geo.  2,  c.  28.  On  such 
proof  by  the  plaintiff,  the  statute  dispenses  with 
proof  of  a  demand  of  the  rent  on  the  day  it 
became  due.  Doe  d.  Snwlt  v.  FuchaVy  15  East, 
286. 

SoAcieney  of  Demand.] — By  a  lease  rent  was 
reserved  payable  on  the  usual  quarter-days, 
provided  tiiat  if  the  rent  should  be  in  arrear  for 
the  space  of  twenty-eight  days  next  after  any  of 
the  days  appointed  for  pajrmcnt  after  the  same 
had  been  lawfully  demanded,  it  should  be  la^vf ul 
for  the  lessor  to  re-enter  and  take  possession  of 
the  premises  without  bringing  an  ejectment.  The 
rent  being  unpaid : — Held,  that  a  demand  made 
on  the  premises  at  half-past  ten  o'clock  on  the 
morning  of  the  last  day  was  not  sufficient  to 
entitle  the  lessor  to  re-enter  without  action. 
Acoclu  T.  Phillies,  5  H.  &  N.  183. 

A  lease  for  years  contained  a  covenant  to  pay 
rent,  and  a  proviso  for  re-entry  on  non-payment, 
the  rent  being  first  lawfully  demanded.  The 
property  being  vacant,  the  landlord  asked  for 
payment  of  rent  from  the  person  liable  to  pay  it, 
and  not  receiving  it  re-entered : — Held,  that  there 
had  been  sufficient  demand,  and  that  the  lease 
was  effectually  determined.  Manager  v.  2>/>,  3 
Jur.,  N.  S.  252— L.  J. 

Insufieie&cy  of  Distresi.] — Goods  sufficient  to 
countervail  arrears  of  rent  are  not  to  be  found  in 
the  premises,  unless  they  are  so  visibly  there  that 
a  broker  going  to  distrain  would,  using  reasonable 
diligence,  find  them  so  as  to  be  able  to  distrain 
them.  I>ae  d.  Haverson  v.  Franks^  2  C.  de  K. 
679. 

Under  a  clause  of  forfeiture,  upon  a  distress 
previously  to  a  re-entry,  on  the  ground  that  no 
sufficient  distress  can  be  found  upon  the  premises, 
every  part  of  the  premises  must  be  searched. 
Mee*  d.  Powell  v.  King,  Forrest,  19  ;  2  B.  &  B. 
514. 

A  landlord  m^  recover  without  shewing  that 
there  was  no  sufficient  distress,  if  he  shews  that 
he  was  prevented  by  the  tenant  from  entering  on 
the  premises  to  distrain,  by  his  locking  up  the 
doors.  Doe  d.  Chippendale  v,  Dyson,  M.  &  M. 
77. 

If  a  tenant  leaves  the  premises  locked  up  the 
landlord  may  recover,  as  no  sufficient  distress 
can  he  found.  Hammond  y»  Mather,  3  F.  &  F. 
151. 


In  ejectment  for  forfeiture  of  a  lease  of  a  house 
by  reason  of  th.ere  being  no  distrainable  goods  to 
countervail  the  arrears,  il  is  not  sufficient  to 
shew  that  there  were  no  goods  on  the  ground 
floor,  but  the  search  must  extend  throughout 
the  premises.  Price  v.  ^Vorwood,  28  L.  J.,  Ex, 
329. 

In  ejectment  for  a  forfeiture,  the  lessor  sought 
to  recover  possession  of  two  houses,  numbered  13 
and  14,  which,  in  1849,  with  two  other  houses, 
numbered  15  and  16,  were  demised  by  him  to  L. 
for  twenty-one  years,  at  an  annual  rent  of  7Sl, 
lOs.,  payable  quarterly.  The  lease  contained  a 
proviso  for  re-entry  on  non-payment  of  rent.  At 
Midsummer,  1858,  a  year's  rent  was  due,  and  in 
July,  1858,  the  houses,  Nos.  15  and  16,  were  de- 
serted, and  a  police  constable  entered,  and  for 
some  time  kept  possession  of  them,  but  after- 
wards, by  the  direction  of  the  lessor's  agent, 
gave  possession  to  T.  to  take  care  of  them  for 
him  ;  but  upon  a  verbal  understanding  that  if 
he  could  get  possession  of  Nos.  13  and  14,  the 
four  houses  should  be  let  to  T.  In  December, 
1859,  a  distress  for  73?.,  one  year's  rent,  due 
Michaelmas,  1858,  w^as  put  in  on  JSoa  13  and  14^ 
which  were  then  occupied  by  the  defendant. 
At  that  time  the  property  on  the  premises  wa» 
only  worth  a  few  shilhngs,  and  there  never  was, 
up  to  the  commencement  of  the  action,  a  suffi- 
cient distress  to  satisfy  the  arrears  of  rent.  No 
distress  or  search  was  made  in  Nos.  15  and  16, 
after  T.  took  possession,  and  it  w^s  uncertain 
whether,  at  the  time  of  the  service  of  the  writ, 
there  were  or  were  not  goods  on  those  premises 
sufficient  in  value,  if  distrainable,  to  satisfy  the 
arrears  of  rent : — Held,  that  there  was  evidence 
of  no  sufficient  distress,  since  the  lessor  was  not 
bound  to  shew  that  there  were  no  goods  of  suffi- 
cient value  in  Nos.  15  and  16,  inasmuch  as  the 
possession  of  T.  must  be  considered  as  the 
lessor's  possession,  and,  under  the  circumstances, 
justifiable.  Wlieeler  v.  Stevenson,  6  H.  &  N. 
155  ;  30  L.  J.,  Ex.  46  ;  3  L.  T.  702;  9  W.  R. 
233. 

EffiDCt  of  Difltreu  after  Action  as  a  Waiver  of.] 
— ^When  a  landlord  brought  ejectment  against 
his  tenant  on  the  21st  of  July,  claiming  as  from 
that  day,  and  after  action,  distrained  for  rent 
due  on  24th  of  June  previous  : — ^Held,  that 
he  might  still  rely,  in  the  action  of  eject- 
ment, on  a  forfeiture  accruing  before  the  24th  of 
June.  Orimwood  v.  Moss,  7  L.  R.,  0.  P.  360  ; 
41  L.  J.,  C.  P.  239 ;  27  L.  T.  268  ;  20  W.  R. 
972. 


3.  Practice. 

Affidavit  of  Faots.] — An  affidavit  of  there 
being  no  sufficient  distress  on  the  premises  must 
be  positive  ;  the  deponent's  belief  will  not  do. 
Doe  V.  Roe,  2  D.  P.  C.  413. 

Where  premises  are  kept  locked,  and  access 
refused  by  the  parties  in  possession,  so  that  it 
cannot  be  ascertained  whetner  there  is  a  suffi- 
cient distress  thereoiit  or  not,  an  affidavit  stating 
those  facts  is  sufficiently  positive,  if  it  states  a 
I  belief  only  that  there  is  no  sufficient  distress  on 
the  premises.  Doe  d.  Cox  v.  Roe,  5  D.  &  L. 
272. 

Quaere,  whether  upon  a  motion  for  judgment 
against  the  casual  ejector,  under  4  Geo.  2,  c.  28, 
s,  2,  an  affidavit  stating  that  an  amount  exceed- 
ing half  a  year's  rent  was  in  arrear,  and  that 
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there  was  no  sufficient  distress  to  be  found  upon 
the  premises  countervailing  the  arrears  of  rent 
due,  was  sufficient ;  or  whether  the  affidavit 
should  have  stated  that  the  property  upon  the 
premises  was  insufficient  to  countervail  half 
a  year's  rent.  Doe  d.  Gretton  v.  Rocy  4  C.  B. 
577. 

Where  judgment  had  been  obtained  upon  an 
affidavit  which  the  party  was  apprehensive  might 
be  held  to  be  defective  in  this  respect,  the  court 
allowed  such  judgment  to  be  superseded,  and  an- 
other judgment  to  be  signdd  upon  an  amended 
affidavit.    lb. 

Upon  a  motion  for  judgment  on  a  writ  of 
ejectment,  an  affidavit,  which  states  that  three 
quarters  of  a  year's  rent  were  due  from  the 
tenant  before  the  copy  of  the  writ  was  affixed 
to  the  premises,  and  that  at  the  time  the  copy 
was  affixed  no  sufficient  distress  was  to  be 
found  upon  the  premises,  countervailing  the 
arrears  or  rent,  is  sufficient.  CroM  v.  Jordan^ 
8  Ex.  149  ;  22  L.  J.,  Ex.  70  ;  17  Jur.  93. 

Proof  of  Service  of  Writ.  ] — Upon  trial  of  an 
ejectment  under  the  4  Geo,  2,  c.  28,  s.  2,  for  a 
forfeiture  for  non-payment  of  rent,  it  was  essen- 
tial that  the  plaintiff  should  prove  the  date  and 
the  fact  of  the  service  of  the  declaration.  Doe 
d.  Oooth  or  Gooch  v.  Krhowles^  1  D.  &  L.  198  ; 
12  L.  J.,  Q.  B.  332;  8  Jur.  19. 

The  record  in  the  action  was  not  sufficient  evi- 
dence of  the  time  of  the  service  of  the  declaration. 
Ih. 

Judgment  and  Execution.] — A  motion  for 
leave  to  sign  judgment  and  issue  execution  under 
the  210th  section  of  the  15  &  16  Vict.  c.  76, 
may  be  made  to  the  court,  and  is  absolute  in 
the  first  instance.  Youens  v.  Keen,  2  C.  B.,  N. 
S.  384. 

Where  half  a  year's  rent  was  due  before  ser- 
vice of  the  declaration  in  ejectment,  and  no 
sufficient  distress  was  found  on  the  premises  ;  if 
the  defendant,  having  entered  into  a  consent  rule, 
did  not  appear  at  the  trial,  and  the  plaintiff  was 
thereupon  nonsuited,  he  might,  under  4  Geo.  2, 
c.  28,  s.  2,  have  judgment,  although  there  had 
been  no  formal  demand  of  rent  or  re-entry  ;  but 
the  judgment  was  only  against  the  casual 
ejector,  not  the  defendant.  Doe  d.  Bedford 
Charity  v.  Payne,  7  Q.  B.  287  ;  14  L.  J.,  Q.  B. 
246  ;  9  Jur.  869. 

Staying  Proceedings.] — A  sub-lessee  of  the 
original  tenant^  or  his  assignee,  may  apply  to 
stay  proceedings  upon  payment  of  the  rent  and 
costs  in  ejectment,  brought  upon  a  forfeiture, 
by  reason  of  the  non-payment  of  the  rent 
reserved  by  the  original  lease.  Doe  d.  Nott  v. 
JJyroJi,  1  C.  B.  623  ;  3  D.  &  L.  31  ;  14  L.  J.,  C. 
P.  207. 

In  ejectment  upon  the  forfeiture  of  a  lease  for 
non-payment  of  rent,  where  the  proviso  was,  that, 
if  the  rent  was  in  arrear  for  twenty-one  days, 
the  lessor  might  re-enter,  "  although  no  formal 
or  legal  demand  should  be  made  for  payment 
thereof  : " — Held,  that  an  ejectment  for  non- 
payment of  the  rent  within  the  time  stipulated, 
might  be  maintained  against  the  lessee,  with- 
out demanding  the  rent  or  actually  re-entering 
the  premises ;  and  although  this  case  might 
not  be  strictly  within  the  statute,  yet  the  court 
refused  to  relieve  the  tenant  by  staying  pro- 
ceedings, upon  bringing  the  rent  in  arrear  and 


the  costs  of  the  ejectment  into  court  after  trial. 
Doe  d.  HarrU  v.  Masters,  4  D.  &  R.  45  ;  2  B.  & 
C.  490. 


Previous  to  16  ft  16  Vict.  c.  76,  t.  212.]^ 


The  court  will  not,  after  a  trial,  stay  the  pro- 
ceedings on  payment  of  the  rent  and  costs :  4 
Geo.  4,  c.  28,  s.  4,  only  warranting  such  appli- 
cation before  trial.  Roe  d.  West  v.  Darius,  7 
East.  363. 

The  4  Geo.  4,  c.  28,  s.  4,  was  not  confined  to 
cases  of  ejectment  brought  after  half  a  year's 
rent  due,  where  no  sufficient  distress  wbs  to  be 
found  on  the  premises.    lb. 

Or  after  a  writ  of  possession  has  been  executed, 
as  it  is  then  too  late,  but  by  consent.  Anon., 
Woodf.  L.  &  T.  396. 

A  tender  of  rent  before  the  declaration  was 
delivered  would  stay  the  proceedings  under  4 
Geo.  4,  c.  28,  s.  4.  Goodright  d.  Stevenson  v. 
Xoright,  2  W.  Bl.  746. 

Upon  a  motion  to  set  aside  an  ejectment,  and 
restore  the  possession  upon  payment  of  the  rent 
due  and  costs,  the  rent  must  be  calculated  only 
to  the  last  rent  day,  not  to  the  day  of  computing. 
Doe  d.  Harcourt  v.  Roe,  4  Taunt.  883. 

After  exectition  in  an  ejectment,  the  court  will 
not  set  the  proceedings  aside  on  payment  of  the 
rent  due  and  costs  of  the  action,  if  there  are 
other  grounds  of  forfeiture  besides  the  non- 
payment of  rent.  Doe  d.  Lambert  v.  Roe.  3 
D.  P.  C.  557. 

4.  Equitable  Relief. 

When  Granted.] — ^A  lessee,  applying  in  equity 
to  redeem  a  lease,  which  has  become  forfeited  by 
non-payment  of  rent,  is  not  required  by  4  Geo.  2, 
c.  28,  s.  3,  before  the  hearing,  to  pay  into  court 
the  arrears  of  rent  or  the  costs  of  law,  if  no  in- 
junction is  granted  until  the  hearing,  and  the 
lessor  is  in  possession.  Bowser  v.  Colby,  1  Hare, 
109. 

Where  a  suit  to  redeem  a  lease  was  brought 
by  the  representatives  of  the  lessee,  evidence 
having  been  given  tending  to  shew  that  the 
lessee  in  his  lifetime  was  insolvent,  and  had 
committed  ibreaches  of  covenant,  and  that  his 
estate  was  also  insolvent,  the  court  directed  an 
issue  to  try  whether  other  breaches  of  covenant 
had  been  committed  or  waived,  but  imposed  it 
as  a  term  upon  the  plaintiff  that  he  should  pre- 
viously pay  into  court  the  costs  at  law  and  the 
arrears  of  rent  due  at  the  time  the  lessor  sued 
out  his  writ  of  possession.    lb. 

A  court  of  equity  will  relieve  a  lessee  from  a 
forfeiture  by  non-payment  of  rent,  where  there 
is  a  proviso  that  in  that  case  the  lease  shall  be 
void,  as  well  as  where  there  is  a  mere  power  of 
re-entry.    lb. 

Where  A.  had  brought  an  ejectment  against 
his  tenant  for  breaches  of  covenants,  in  not  pay- 
ing rent  and  taxes,  and  for  not  insuring  and 
keeping  the  property  in  good  repair,  and  had 
recovered  judgment  by  default,  and  entered 
into  possession,  a  court  of  equity  being  satis- 
fied that  there  had  been  no  wilful  breach  of 
the  covenants,  granted  relief,  upon  the  terms  of 
paying  50/.  towards  the  costs  of  the  suit,  the 
plaintiff's  costs  at  law,  the  rent  due,  and  the 
expenses  incurred  for  repairs  ;  the  landlord  ac- 
counting for  the  rent  received  by  him.  Bamford 
V.  Creasy,  3  Giff.  675  ;  8  Jur.,N,  S.  1147  ;  7  L.T. 
187  ;  10  W.  R.  856. 
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V.  PRACTICAL   PROCEDURE. 

A.  UNDER    THE  JUDICATURE  ACTS, 

See  Practice. 

B.  BEFORE  TUB  JUDICATURE  ACTS. 

1.  Pabties. 

Suing.] — In  an  ejectanent  bj  a  mortgagee  of 
truiit  property,  the  jadge  may  amend  the  record 
by  adding  the  names  of  the  trustees  as  claimants. 
Jfl^ike  V.  Dane,  7  H.  &  N.  465 ;  31  L.  J.,  Ex.  100  j 
7  Jur.,  N.  S.  1306  ;  10  W.  R.  175. 

If  there  is  a  dispute  as  to  the  inheritancei  the 
court  will  not  compel  the  trustee  of  an  outstand- 
ing term  attending  the  inheritance  to  lend  his 
name  to  either  party  in  an  ejectment.  Doe  d. 
J^ifMer  V.  £inif,  2  D.  P.  C.  580. 

Where  a  plaintiff  obtained  a  verdict  on  a  count 
on  a  supposed  demise  by  a  party,  wiuiout  his 
aathority,  and  without  his  concurring  in  the 
action,  the  court  set  aside  the  verdict.  Doe  d. 
llammek  v.  Fillit,  2  Chit.  170. 

If  A.  lets  part  of  a  house  to  a  fiite,  consisting 
of  himself  and  B.,  for  the  carrying  on  of  the 
business  of  the  firm,  and  the  partnership  of  A. 
and  B.  is  dissolved,  A.  may  bring  an  ejectment 
against  B.,  and  recover  possession  of  the  part  of 
the  house  thus  let,  without  giving  B.  a  notice  to 
quit.   Doe  d.  Colna^hi  v.  Blu/ik,  8  C.  &  P.  464. 

A.,  having  let  premises  to  a  company  from  year 
to  year,  determined  the  tenancy  by  a  notice  to 
quit,  and  brought  an  ejectment  to  recover  pos- 
session :  A.,  on  the  day  of  the  demise  laid  in  the 
declaration,  was  a  partner  in  the  company : — 
Held,  that  the  fact  of  his  being  a  member  of  the 
company,  was  no  objection  to  an  ejectment  on  a 
demise  by  him.  FrancU  v.  Doe  d.  Harvey^  4  M. 
&  W.  331 ;  1  H.  &  H.  362. 

Ejectment  was  brought  against  the  tenant  in 
possession  of  the  several  demises  of  A.  and  B. 
Application  was  made  to  strike  out  B.'s  name, 
on  affidavit  that  the  tenant  claimed  under  B., 
that  the  action  was  defended  to  protect  B.'s 
interest  against  A.,  and  that  A.  claimed  under 
a  conveyance  from  B.,  which  was  asserted  to  be 
invalid  by  reason  of  fraud.  The  court  granted 
the  application,  though  B.,  who  was  in  the  East 
Indies,  had  not  expressly  authorized  it,  grounds 
being  shewn  for  inferring  a  general  authority,  in 
the  party  making  the  application,  to  act  for  B.'s 
interest  with  respect  to  the  premises.  Doe  d. 
Ifurst  V.  Clifton,  4  A.  &  B.  809. 

A  receiver  cannot  proceed  in  ejectment.  Wi/nn 
V.  Newhorough  (^Lord),  3  Bro.  C.  C.  88. 

Whore  a  receiver  is  in  possession,  an  ejectment 
cannot  be  brought  without  leave  of  the  court. 
A/ifel  V.  Smith,  9  Ves.  335. 

The  plaintiff  is  entitled  to  recover,  although 
the  defendant  in  possession  is  the  servant  of 
another.  Doe  d.  Cuff  v.  Stradlinff,  2  Stark. 
187. 

A  mere  servant  of  a  beneficial  occupier  cannot 
be  made  a  defendant  in  an  ejectment ;  but  where 
a  servant,  in  the  visible  occupation  of  premises, 
assumes  the  character  of  tenant  in  possession,  he 
is  liable  to  be  made  defendant,  and  his  conduct 
is  evidence  to  go  to  the  jury,  to  presume  that  he 
is  tenant  in  possession,  unless  the  fact  is  rebutted 
by  other  evidence.  Doe  d.  James  v.  Staunton,  I 
Chit.  119  ;  2  B.  &  A.  371  ;  A  P.,  Gulliver  v. 
5ic(/?,  2Ld.  Ken.511. 

An  uncertificated  bankrupt  purchased  premises 
which  he  had  occupied,  and  which  he  continued 


to  occupy  for  the  purposes  of  his  business.  These 
premises  were  conveyed  to  A.,  in  trust  for  the 
bankrupt,  by  a  deed  which  recited  that  the  legal 
estate  was  outstanding  in  a  third  person.  Subse- 
quently A.,  on  the  order  of  the  Court  of  Chancery, 
conveyed  the  premises  to  the  assignees  appointed 
under  the  bankruptcy.  After  this  their  attorney 
took  possession  of  the  bankrupt's  goods,  and 
threatened  to  turn  him  out  of  the  premises  unless 
he  sig^ied  an  attornment  to  the  assignees,  which 
he  accordingly  did  : — Held,  that  they  had  suffi- 
cient title  to  enable  them  to  maintain  the  action. 
Cooper  V.  Lands,  14  L.  T.  287  ;  14  W.  R.  610— 
C.  P. 

The  trustee  of  a  term  to  satisfy  creditors,  not 
having  notice  of  an  agreement  for  a  lease  before 
the  grant  of  the  term,  may  maintain  an  ejectment 
against  the  tenant  in  possession  under  the  agree- 
ment. Goodtitlc  d.  Utttolck  v.  Way,  I  T.  R. 
735. 

Sued— Wife  of  one  of  the  PlaintiiEi.]— It  is  no 
defence  to  an  ejectment  that  the  defendant  is 
the  wife  of  one  of  the  plaintiffs.  Doe  d.  Daley 
V.  Daley,  8  Q.  B.  934  ;  16  L.  J.,  Q.  B.  295  ;  10 
Jur.  691. 

By  Tenantf  in  Common.] — Two  tenants  in 
common  may  join  in  a  writ  of  ejectment,  stating 
that  they,  or  some  or  one  of  them,  claim  'to  bo 
entitled ;  and  the  whole  of  the  property  to 
which  they  are  entitled  in  common  m^  be  re- 
covered by  such  writ.  MlUs  v.  Mliss,  El.  Bl.  jc 
El.  81  ;  27  L.  J.,  Q.  B.  316 ;  4  Jur.,  N.  S.  1181. 

2.  Wkit. 

Under  Common  Law  Prooedore  Aot.] — The  15 
&  16  Vict.  c.  76,  s.  58,  which  enacts,  that  *'  a 
plaintiff  shall  be  deemed  out  of  court,  unless 
he  declare  within  one  year  after  the  writ  of  sum- 
mons  is  returnable,*'  does  not  apply  to  an  action 
of  ejectment.  Scope  v.  Paddison,  6  H.  &  N. 
641  ;  30  L.  J.,  Ex.  244  ;  7  Jur.,  N.  S.  1061 ;  4  L. 
T.  254. 

When  the  writ  contains  no  retrospective  words 
the  only  question  is,  whether  the  plaintiff  was 
entitled  to  possession  at  the  time  of  the  date  of 
the  writ.  And  although  the  defendant  may 
have  entered  before  then,  that  entry  will  not 
sustain  the  action,  though  it  might  sustain  an 
action  of  trespass.  Longhurst  v.  Elworthy,  3 
F.  &  F.  323. 

Previous  to.] — In  ejectment  by  an  heir 

by  descent,  the  demise  laid  on  the  day  his  an- 
cestor died  was  well  enough  after  veitiict.  Roe 
d.  Wrangham  v.  Mersey,  1  Wils.  274. 

Where  a  notice  given  by  a  rector  to  the  tenant 
of  his  glebe  land  expired  previously  to  the  time 
when  a  sequestration  was  read  : — Held,  that  the 
rector  might,  after  receiving  a  weekly  allowance 
from  the  tenant,  still  maintain  an  ejectment, 
laying  the  demise  between  the  time  of  the  ex- 
piration of  the  notice  and  the  reading  of  the  se- 
questration. Doe  d.  Morgan  v.  Bluck,  3  Camp. 
447. 

Where  an  entry  was  necessary,  the  demise 
must  have  been  laid  after  it.  Doe  d.  Compere  v. 
Hicks,  7  T.  R.  433,  727. 

A  demise  laid  on  a  day  on  which  the  forfeiture 
of  a  lease  was  incurred,  to  commence  from  two 
days  previously,  was  good.  Doe  d.  Graves  v. 
Wells,  2  P.  &  D.  396  ;  10  A.  &  E.  427. 
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3.  Service  or  Writ. 

On  Tenant.] — It  is  unnecessary,  on  serving  a 
writ  of  ejectment,  to  read  over  or  explain  its 
purport  or  object,  as  all  that  can  be  said  by  way 
of  explanation  is,  that  the  writ  means  what  it 
savs.  Fothergill  v.  White,  14  L.  T.  768.  See 
MwardHY.  Griffith,  15  C.  B.  397. 

Where  a  writ  of  ejectment  has  not  been  ad- 
dressed to,  but  has  been  served  on  the  tenant  in 
possession,  it  is  questionable  whether  the  tenant 
can  apply  to  set  the  >vrit  aside  as  irregular. 
Thampson  v.  JShide.  25  L.  J.,  Ex.  306, 

But  if,  instead  of  so  applying,  he  applies  for 
particulars,  or  for  other  information,  and  allows 
ten  days  to  elapse,  he  will  be  deemed  to  have 
waived  the  irregularity,  supposing  it  to  be  such, 
and  his  application  should  then  be  not  to  set 
aside  the  writ,  but  to  be  allowed  to  appear  and 
defend.    lb. 

Where  a  process  server,  after  stating  his  busi- 
ness, was  ejected  from  the  presence  of  the  ten- 
ant by  parties  on  the  premises,  whereby  the  ten- 
ant was  not  personally  served : — Held,  good  ser- 
vice.    JDoc  d.  JlaH7f  v.  JioCf  11  M.  &  W.  77. 


When  Lunatic] — Service  upon  a  lunatic 


in  an  asvlum  is  sufficient.    J)oe  a.  Gihbard  v. 
lliw,  3  Scott,  N.  R.  363  ;  3  M.  &  G.  87. 

On  Agents.] — If  the  tenant  resides  abroad, 
service  on  an  agent  who  resides  on  the  premises 
is  sufficient.     Doe  d.  Treat  v.  Roe,  4  D.  P.  C.  278  ; 

1  H.  &  W.  526. 

But  service  on  an  agent  of  a  tenant  who  is  in 
the  kingdom,  is  not.  Doe  d.  Tomk'ms  v.  Jfoe, 
W.,  W.  k  D.  49. 

Service  on  a  person  appointed  by  the  Court  of 
Chancery  to  manage  an  estate  for  an  infant  is  in- 
sufficient. Goodtith'  (I.  Roberts  v.  Badtitle,  1 
B.  &  B.  385. 

Service  on  a  person  described  as  a  mortgagee 
in  possession,  by  delivering  it  to  his  attorney, 
who  undertook  to  appear  for  him,  is  not  sufficient 
without  an  acknowledgment  by  the  mortgagee. 
Doe  d.  ChlUnn  v.  Roe,  1  D.  P.  C.  613. 

On  Joint  or  Several  Tenants.] — Service  on  an 
under  joint  tenant  is  good  service  on  him  and  a 
joint  tenants  Doe  d.  Hutehinson  v.  Roe,  2  D. 
P.  C.  418. 

Service  on  one  of  two  tenants  in  possession 
is  good  service  on  both.  Doe  d.  Bailey  v.  Roe,  1 
B.  &  P.  369. 

Personal  service  on  one  of  two  joint  tenants  is 
sufficient.  Doe  d.  Williavison  v.  Roe,  10  Moore, 
493 ;  S.  P.,  Doe  d.  Clothier  v.  Roe,  6  D.  P.  C. 
291. 

Service  upon  one  of  two  joint  tenants,  the 
notice  being  addressed  to  that  one  only,  was  not 
sufficient.     Doe  d.  Braby  v.  Roe,  10  C.  B.  663. 

Where  there  are  three  several  tenants,  each 
copy  of  the  notice  might  be  directed  to  the  in- 
dividual tenant  on  whom  it  was  served.  Doe  v. 
Roe,  8  Jur.  360. 

On  Wife.] — Service  of  a  declaration  in  eject- 
ment on  the  wife  of  the  tenant  in  possession  is 
good.     Ooodright  d.  Waddinyton  v.  Thmstottt, 

2  W.  Bl.  800. 

And  it  may  be  served  on  the  wife  either  on 
the  premises,  or  at  the  husband's  house  else- 
where. Doe  d.  MorlaTid  v.  Baylug,  6  T.  R.  765  ; 
>S.  P.,  Doe  d.  Wingfeld  v.  Doe,  1  D.  P.  C.  698. 


But  service  on  the  wife  of  the  tenant  is  not 
sufficient,  unless  it  appears  that  she  is  on  the 
premises  at  the  time  she  receives  it.  Doe  d. 
Royle  V.  Roe,  4  C.  B.  258  ;  16  L.  J.,  C.  P. 
249. 

Service  on  the  wife  in  a  shed,  where  the  hus- 
band carried  on  his  business,  is  a  good  service, 
although  not  forming  part  of  the  premises  sought 
to  be  recovered,  but  closely  adjoining  them. 
Doe  V.  Roe,  1  D.  P.  C.  67. 

Service  on  a  woman  upon  the  premises,  who 
represented  herself  to  be  the  wife  of  the  tenant 
in  possession,  was  sufficient.  Doe  d.  Walker  v, 
Rve,  4  M.  &  P.  11. 

On  Members  of  Pamily.] — Service  upon  the 
mother  of  the  tenant  in  possession  is  not  suffi- 
cient.   Doe  d.  Smith  v.  Roe,  1  D.  P.  C.  614. 

On  Personal  Reprefentatives.}-—Service  upoa 
one  of  two  joint  executors  is  sufficient.  Doe  d. 
StrieMand  v.  Roe,  1  B.  C.  Bep.  210  ;  4  D.  &  L. 
431  ;  11  Jur.  89. 

Where  a  tenant  had  died,  service  on  his  widow 
in  possession,  who  was  administratrix,  is  suffi* 
cient.  Doe  d.  Pamphilon  v.  Roe,  1  D.,  N.  S» 
186. 

On  Offieers  of  Pnblio  Companiei.] — In  eject- 
ment against  a  railway  company,  personal  ser* 
vice  of  the  declaration  upon  the  secretary  of  the 
company  was  good  under  8  &  9  Vict.  c.  16,  s. 
135.  Doe  d.  Bayes  v.  Roe,  16  M.  &  W.  98  ;  IS 
L.  J.,  Ex.  273  ;  S.  P.,  Doe  d.  B%irge$s  v.  Roe,  4 
D.  &L.  311  ;  10  Jur.  984, 

Premises  Yaoant.] — Where  a  landlord  or  & 
lessor  proceeds  by  ejectment  for  the  recovery  of 
a  dwelling-house  and  other  premises  demised  by 
one  lease,  if  the  dwelling-house  is  unoccupied, 
and  the  rest  of  the  premises  is  in  the  occupation 
of  a  tenant,  service  of  the  writ  may  be  effected 
by  personally  serving  tiie  tenant  with  a  copy, 
and  affixing  another  on  the  front  door  of  the 
house.  Clinton  (^Lord)  v.  Wales,  2  Jur.,  N.  8» 
1096. 

Affidavit  of  Se;rvioe.] — ^An  affidavit  of  service 
on  two  persons,  tenants  of  different  parts  of  the 
premises,  must  distinctly  allege  a  service  on  each 
of  them.    Doe  d.  Coch  v.  Roe,  6  M.  &  G.  273  ;  $ 

Scott,  N.  R.  961 . 


4.  Tenant's  Notice  of  Writ  to  Landlord. 

(16  &  16  Vict.  c.  76,  s.  209.) 

Who  has  Mortgaged  the  Premises.] — A  tenant 
to  a  mortgagor,  who  does  not  give  him  notice  of 
an  ejectment  brought  by  the  mortgagee  to  en- 
force an  attornment,  is  not  liable  to  the  penal* 
tics.    Bneltley  v.  Bvekl^j,  1  T.  E.  647. 

Effect  of  not  giving  Kotice.] — Demise  by  lease 
of  lands,  together  with  the  mines  under  them, 
with  liberty  to  dig  for  ore  in  other  mines  under 
the  surface  of  other  lands  not  demised :  the 
tenant  fraudulently  concealed  a  declaration  in 
ejectment  delivered  to  him,  and  suffered  judg- 
ment to  go  by  default ;  the  declaration  did  not 
mention  mines  at  all,  but  the  sheriff  in  executing 
the  writ  of  possession,  by  the  concurrence  of  the 
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tcnantf  delivered  possession  of  the  premises  de- 
mised to  the  tenant,  and  also  of  those  mines  in 
which  he  had  liberty  to  dig : — Held,  that  al- 
though the  latter  could  not  be  recovered  under 
the  declaration,  still  that  the  tenant,  by  his  own 
act,  had  estopped  himself  from  taking  that  ob- 
jection ;  and  that  in  an  action  for  the  value  of 
three  years'  improved  rent,  the  landlord  might 
recover  the  treble  rent,  in  respect  not  only  of 
the  demised  premises,  but  of  the  mines  in  which 
the  tenant  had  onlv  a  liberty  to  dig.  Crocker  v. 
Fothergill,  2  B.  &  A.  652. 

The  improved  or  rack-rent  is  not  the  rent  re- 
served, but  such  a  rent  as  the  landlord  and 
tenant  might  fairly  agree  on  at  the  time  of  de- 
livering the  declaration  in  ejectment,  in  case 
the  premises  were  then  to  be  let.    Ih, 

A  regular  judgment  against  the  casual  ejector 
was  set  aside  upon  terms,  where  the  tenant  had 
neglected  to  give  notice  to  his  landlord,  who  was 
an  infant.  Doe  v.  Thoughton,  d.  Roe,  4  Burr. 
1996. 

The  court  will  not,  after  a  plaintiff  has  ob- 
tained judgment  and  possession  in  an  unde- 
fended ejectment,  without  collusion,  and  has 
sold  part  of  the  premises,  and  transferred  the 
possession,  let  in  a  landlord  to  defend,  from 
whom  his  tenant  had  concealed  the  ejectment. 
Ooodtitle  V.  Badtitle,  4  Taunt.  820. 

Where  a  tenant,  without  giving  notice  to  his 
landlord,  suffered  judgment  by  default  in  eject- 
ment, the  court  let  in  the  landlord  to  defend, 
npon  payment  of  costs.  Doe  d.  Mey-rick  v.  Roe, 
2  C.  &  J.  682. 

Where  judgment  and  execution  were  regularly 
obtained  without  collusion  with  the  tenants  in 
possession,  the  court  refused  to  set  it  aside  at 
the  instance  of  a  party  who  stated  that  he  was 
?andlord  of  the  premises,  and  had  not  received 
any  notice  of  the  declaration  in  ejectment.  Dor 
d.  Martin  v.  Roe,  1  Hodges,  223  ;  S,  C,  nom. 
Doe  d.  Thompson  v.  Roe,  2  Scott,  181  ;  4  D.  P.  C. 
115. 

5.  Appeabakce  alnj}  Defence. 

B7  Landlord— Bight  of.]— A  landlord,  on  com- 
plying with  the  requisites  of  15  &  16  Vict.  c.  76, 
8.  i72,  is  entitled  as  a  matter  of  right  to  be  let  in 
to  defend,  and  the  court  or  a  judge  Has  no  power 
in  the  case  of  a  landlord  resi£ng  out  of  the 
jurisdiction  to  impose  upon  him  the  condition  of 
finding  security  for  costs.  Per  Pollock,  C.  B., 
Piatt,  B.,  and  Martin,  B. ;  Parke,  B.,  dubitante, 
being  of  opinion  that  the  court  or  judge  has  a 
discretion  in  the  matter,  where  the  landlord  ap- 
plies to  defend  as  sole  defendant,  and  not  as  a 
defendant  with  the  tenant  in  possession.  But- 
ler  V.  Meredith,  11  Ex.  85  ;  24  L.  J.,  Ex.  239  ; 
1  Jur.,  N.  S.  451. 

Ejectment  by  one  tenant  in  common  against 
his  three  co-tenants  in  common,  and  a  railway 
company,  to  whom  the  other  three  had  demised 
the  premises  in  question.  The  three  co-tenants 
in  common  defended  as  landlords,  and  the  com- 
pany as  tenant.  It  was  proved  on  the  trial  that 
rent  had  formerly  been  paid  to  all  the  tenants 
in  common  by  certain  other  persons  ;  and  there 
was  no  evidence  to  shew  that  any  notice  to  quit 
had  been  given,  or  that  the  tenancy  had  b^en 
otherwise  determined  : — Held,  that  the  railway 
company,  who  defended  as  tenant,  was  not  pre- 
claded,  by  the  order  admitting  the  landlords  to 
defend,  from  insisting  that  the  former  tenancy  I 
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still  existed,  and  therefore,  that  the  legal  title 
was  not  in  the  lessor  of  the  plaintiff  on  the  day 
of  the  demise.  Doe  d.  Wawn  v.  Horn,  3  M.  & 
W.  333  :  1  H.  &  H.  75. 

Where  a  copyhold  tenant  makes  a  lease  under 
a  licence  from  the  lord,  and  afterwards  is  guilty 
of  forfeiture,  the  lease  continues  to  subsist  as 
against  the  lord,  and  a  defendant  actually  in 
possession  by  receipt  of  rent,  defending  as  land- 
lord, is  entitled  to  set  up  the  lease  in  an  eject- 
ment by  ithe  lord.  Clarhe  v.  Arden,  16  C.  B. 
227  ;  3  C.  L.  R.  781  ;  24  L.  J„  C.  P.  162  ;  1  Jur., 
N.  S.  710. 

In  ejectment  by  A.  against  B.  and  C,  where 
B.  defends  as  landlord  of  C,  a  right  of  possession 
either  in  B.  or  in  C.  will  defeat  the  action.  Doe 
d.  Mee  v.  Litherla}id,  6  N.  &  M.  313  ;  4  A.  &  E. 
784. 

But  if  it  appears  that  B.  has  no  title,  and  that 
C.has  no  right  to  the  possession,  except  as  tenant 
under  A.,  evidence  of  a  disclaimer  by  C.  of  such 
holding  under  A.  rebuts  the  defence,*  both  as  to 
B.  and  C.     Ih, 

The  'court,  in  its  discretion,  will  set  aside  a 
writ  of  habere  facias  possessionem  executed,  and 
let  in  a  landlord  to  try  an  ejectment  on  sugges- 
tion of  collusion.  Doe  d.  Groceri*  Company  v. 
Rde,  5  Taunt  205. 

Where  a  defendant  came  in  as  landlord,  it 
was  necessary  to  shew  that  he  was  in  the  re- 
ceipt of  the  rents- and  profits  of  the  premises  to 
which  the  lessor-  of  the  plaintiff  msule  title,  or 
that  the  declaration  in  ejectment  was  served 
upon  the  tenant  in  possession  of  the  premises. 
Femi  d.  PhUltps  v.  Cooke,  3  Camp.  512.  And 
see  Doe  d.  Sehojield  v.  Alexander,  3  Camp.  516  ; 
2  M.  k  8.  525. 

By  Tenant — When  allowed  to-  enter  an.] — 
Upon  an  application  to  be  allowed  to  appear 
and  defend,  it  is  enough  if  the  affidavit  shews  a 
prim^  facie  case  of  possession  by  the  applicant 
or  his  tenant.  Croft  v.  Zvmley,  4  El.  &;  BL  608  ; 
24  L.  J.,  Q.  B.  78  ;  1  Jur.,  N.  S.  424. 

Therefore,  in  an  ejectment  to  recover  the 
Opera  House,  in  the  Haymarket,  an  affidavit  in 
siipport  of  an  application  to  appear  and  defend 
in  respect  of  part  of  the  premises  mentioned  in 
the  writ,  which  stated  that  one  of  the  boxes  had 
been  demised  by  deed  to  the  applicant  for  a 
term  of  years,  with  free  and  uninterrupted  ad- 
mission, egress  and  regress,  and  the  full  use  of 
the  same,  by  tickets  of  admission  during  the 
nights  of  public  performances,  and  all  profits, 
advantages,  and  appurtenances  to  the  box  be- 
longing, %vith  a  covenant  for  quiet  enjoyment, 
and  that  after  the  execution  of  the  deed  the 
applicant  entered  into  possession  of  and  had 
ever  since  continued  in  possession  of  the  box, 
with  all  the  rights,  privileges,  and  appur- 
tenances, is  sufficient.    lb. 

But  where  an  applicant  was  a  tenant  by 
elegit,  who  had  recovered  the  premises  in  eject- 
ment against  the  defendant,  but  had  not  been 
put  into  actual  possession,  the  court  refused  to 
allow  him  to  appear  and  defend.    lb. 

The  court  will  not  allow  a  lessee  to  defend 
(alone)  an  ejectment  against  his  landlord,  or 
those  claiming  under  him,  on  a  supposed  defect 
of  title.  Driver  d.  Oxenden  v,  Lawrence,  2  W. 
Bl.  1259. 

By  Doyisoei.] — The  court  will  not  permit  a 
devisee,  not  having  been  In  possession,  to  be 
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made  defendant  in  ejectment  instead  of  the 
tenant,  as  landlord.  Lovelock  d.  JVorris  v.  Dan- 
caster,  3  T.  R.  783. 

But  they  will  permit  the  heir-at-law,  or  re- 
mainderman, claiming  mider  the  same  title.   lb. 

Or  a  devisee  in  trust  Lovelock  d.  XorrU  v. 
Dancatter,  4  T.  R.  122.  And  see  Doe  d.  Ileblc- 
thwaite  v.  Roe,  3  T.  R.  783,  n. 

.  By  Kortgagees.] — So  the  court  permitted  a 
mortgagee  to  be  nutde  defendant  with  the  mort- 
gagor.   Doe  d.  Tilyard  v.  Gwjjer,  8  T.  R.  645. 

But  not  a  mortgagee  to  come  in  and  defend  as 
landlord,  unless  he  is  interested  in  the  result  of 
the  suit.  Doe  d.  Pearson  v,  Hoe,  6  Bing.  613  ;  4 
M.  &  P.  437. 

By  Others.]— The  court  will  not  set  aside  a 
judgment  and  execution,  in  order  to  let  in  a 
l)er8on  to  defend,  though  he  makes  an  affidavit 
setting  forth  a  clear  title,  and  offers  to  pay 
costs.    Doe  d.  Ledger  v.  Roe,  3  Taunt.  506. 

Where  parties  had  been  served,  the  court 
would  not,  before  api)earancc,  entertain  an  appli- 
cation to  strike  out  some  of  the  demises,  on  the 
ground  that  the  lessors  of  the  plaintiff  named  in 
those  demises  were  dead.  Doe  d.  King  mil  tarn 
the  Fourth  v.  Roe,  13  L.  J.,  Ex.  304  ;  8  Jur.  476. 

A  third  person  cannot  defend  as  landlord, 
where  it  appears  that  the  tenant  in  possession 
came  in  as  tenant  to  the  lessor  of  plaintiff,  and 
paid  rent  to  him,  under  an  agreement  which  has 
expired.  Doe  d.  Knight  v.  Smythe,  4  M.  &  S. 
347. 

W.  having  been  in  possession  of  ceilain  land 
by  her  tenants,  died  in  1855  without  issue.  The 
plaintiff,  claiming  as  devisee  under  her  will, 
brought  ejectment  against  the  tenants  who  at- 
torned to  him.  Certain  parties  alleging  that  G. 
had  been  seised  in  fee,  and  had  devised  the  land 
to  W.  for  life,  claimed  as  heirs  of  G.  The  seisin 
in  fee  of  G.  and  the  title  of  the  applicants  as  his 
heirs  were  denied  by  the  plaintiff  : — Held,  that 
these  persons  were  not  entitled  to  be  let  in  to 
appear  and  defend,  as  having  been  in  possession 
by  themselves  or  by  their  tenants,  under  15  &  16 
Vict  c.  76,  8.  172.  lV?iUworth  v.  Humphru'S,  5 
H.  &  N.  185 ;  29  L.  J.,  Ex.  113 ;  6  Jur.,  N.  S. 
231  ;  8  W.  R.  215. 


Party  who  has  obtained  Judgment  but 


not  Possession.] — ^A  person  who  has  recovered 
judgment  in  ejectment  upon  a  forfeiture  of  a 
lease,  but  has  not  actually  obtained  possession, 
is  not  by  16  &  16  Vict  c.  76,  s.  172,  enabled  to 
come  in  and  defend  an  action  of  ejectment 
Thompson  v.  Tomkimon,  11  Ex.  442. 

Judgment  in  Default  ot]— Where  a  defendant 
defended  as  owner,  but,  by  mistake,  was  de- 
scribed in  the  consent  rule  as  landlord : — Held, 
that  he  was  not  thereby  precluded  from  shewing 
that  a  third  party  had  been  recognized  by  the 
plaintiff  as  his  tenant.  Doe  d.  FeUowes  v.  Alford, 
1  D.  &  L.  470 ;  13  L.  J.,  Ex.  47. 


6.  Pabticulars. 

Order  for.] — In  ejectment  by  remainderman 
against  lessee  of  the  late  tenant  for  life,  on  the 
ground  that  the  lease  was  granted  under  a  power 
not  properly  executed,  the  court  will  order  the 
olaintiff  to  give  particulars  of  the  alleged  defects 


in  the  execution.    Doc  d.  Egremont  (^Lord^  v. 
WiUiams,  7  Q.  B.  686. 

In  an  ejectment  for  a  forfeiture  of  a  lease,  the 
court  will  compel  the  plaintiff  to  deliver  a  |»rti- 
cular  of  the  breaches  of  covenant  on  which  he 
intends  to  rely.  Doe  d,  Dirch  v.  Phillips,  6  T. 
R.  597. 


How  far  a  Stay  of 


]-ln 


ejectment  a  party  claiming  to  be  landlord  took 
out  a  summons  for  particulars  of  the  premises, 
and  also  a  summons  for  time  to  appear  and 
plead.  An  order  was  made  for  the  delivery  of 
particulars,  but  containing  no  clause  for  a  stay  of 
proceedings  ;  on  the  other  summons,  an  order  for 
a  week's  time  to  plead  : — Held,  that  the  order  for 
particulars  did  not  operate  as  a  stay  of  proceed- 
ings. Doe  d.  Roberts  v.  Roe,  2  D.  &  L.  673  ;  13 
M.  &  W.  691. 

The  court  will  stay  proceedings  until  tlie 
plaintiff  specifies  the  particulars  for  which  his 
writ  is  served.  Doe  d.  Saunders  v.  Xcwea*tle 
(Duke),  7  T.  R.  332,  n. 

Application  for.] — Semble,  an  application  for 
particulars  may  be  made  before  appearance. 
Doe  d.  Vernon  v.  Roe,  7  A.  &  E.  14. 

Shewing  AltematiTe  Claim.] — In  ejectment 
by  a  lessor  for  breach  of  covenant  by  the  lesscv, 
he  delivered  as  particulars  of  breaches,  first,  the 
non-payment  of  three  years'  rent  from  1867  to 
1870 ;  secondly,  the  permitting  a  sale  by  public 
auction  on  the  premises  in  1867,  contrary  to  the 
covenants  in  the  lease.  The  lessee  then  took  out 
a  summons  for  relief  under  the  Common  Iaw 
Procedure  Act,  1862,  s.  212.  and  obtained  an 
order  that,  upon  payment  of  the  amount  found 
to  be  due  for  rent,  &c.,  proceedings  should  be 
stayed  with  reference  to  the  breach  for  non-pay- 
ment of  rent  He  afterwards  paid  into  court 
the  amount  found  to  be  due  to  the  lessor: — 
Held,  that  the  fact  that  the  lessor  had  in  his 
particulars  asserted  his  right  to  rent  due  after 
the  first  forfeiture,  and  that  the  lessee  had  paid 
this  rent  into  court,  did  not  constitute  a  waiver 
of  this  forfeiture,  as  the  lessor  was  no  party  to 
the  payment  into  court,  and  had  merely  stated 
in  his  particulars  that  if  he  &iled  on  one  ground 
of  forfeiture,  he  should  rely  upon  another.  Tolr^ 
man  v.  Portbury,  7  L.  R.,  Q.  B.  344  ;  41  L,  J., 
Q.  B.  98  ;  26  L.  T.  292  ;  20  W.  R.  441— Ex.  Ch. 

Proof.] — In  ejectment  to  recover  premises  for 
non-payment  of  rent,  a  variance  between  the 
amount  of  rent  stated  in  the  particulars  of 
demand,  and  the  amount  proved  at  the  trial  to 
be  due,  is  immaterial.  Tcnny  d.  Qihbs  v.  Moody, 
10  Moore,  252  ;  3  Bing.  3. 

Where  in  ejectment  by  landlord  against  tenant, 
particulars  of  breaches  of  covenant  are  delivered, 
for  selling  hay  and  straw  off  the  land,  removiny^ 
manure,  and  non-cultivation,  evidence  of  a  breach 
of  covenant  by  mismanagement  in  over-cropping, 
or  by  deviating  from  the  usual  rotation  of  crope, 
is  inadmissible.  Doe  d.  Winnall  v.  Broad,  2  M. 
&  G.  523  ;  2  Scott  N.  R.  685  ;  1  Drink,  113. 

Where  an  ejectment  is  brought  to  recover  pos- 
session of  premises,  under  a  clause  of  re-entiy  for 
breach  of  covenant  in  a  lease,  if  the  lessor  of  the 
plaintiff  is  himself  in  possession  of  a  part  of  the 
premises,  it  is  unnecessary  to  demand  {lossession 
of  that  part  in  the  particulars  of  the  breaches 
delivered    Doe  d.  liills  v,  Morri4t,  6  Jur.  326. 
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7.   INTEBBOGATOBIES. 

Oentrally.] — Interrogatories  maj  be  adminis- 
tered ill  an  ejectment,  even  though  it  may  be 
brought  to  enforce  a  forfeiture.  Cheitter  v. 
Worthy,  1 7  C.  B.  410 ;  25  L.  J.,  C.  P.  1 1 7  ;  2  Jur., 
N.  8.  287. 

It  is  no  answer  to  an  application  for  leave  to 
deliver  interrogatories,  that  the  answer  to  the 
.proposed  interrogatories  may  tend  to  a  forfeiture 
of  the  party's  estate ;  the  objection  must  be  made 
to  the  particular  questions  after  the  party  has 
been  sworn.    lb. 

The  17  Ac  18  Vict.  c.  125,  s.  51,  which  enables 
the  parties  to  a  cause  to  deliver  interrogatories 
to  each  other  before  trial,  extends  to  actions  of 
ejectment.    FUtcroft  or  FUtchcroft  v.  Fletcher j 

11  Ex.  543  ;   25  L.  J.,  Ex.  94  ;  2  Jur.,  N.  S.  191. 

When  molt  be  Answered — By  Plainti£]— 
In  an  ejectment  on  the  title  by  an  heir-at-law, 
the  defendant  is  entitled  to  interrogate  the  plain- 
tiif  as  to  the  nature  of  the  pedigree  on  which  he 
relies.  Ih.  But  see  Edwards  v.  Wakefield^  6 
£1.  &  Bl.  462  ;  2  Jur.,  K.  S.  762. 

A  defendant  in  ejectment  may  administer  to 
the  plaintiff  interrogatories  as  to  the  links  through 
which  he  traces  his  pedigree.  KettleweU  v. 
Dywn,  9  B.  &  S.  300 ;  18  L.  T.  285  ;  16  W.  R. 
851. 

A  defendant  in  ejectment  will  only  be  allowed 
to  deliver  interrogatories  to  the  claimant  where 
his  affidavit  discloses  special  circumstances  which 
satisfv  the  court  or  a  judge  that  justice  requires 
it.  Ptiarsm  v.  Turner,  16  C.  B.,  N.  S.  157  ;  33 
L.  J..  C.  P.  224  ;  10  Jur.,  N.  S.  731  ;  10  L.  T.  461  ; 

12  W.  R.  801. 

A  defendant  in  ejectment  is  not,  without  shew- 
ing special  circumstances,  entitled  to  interrogate 
the  claimant  as  to  the  nature  of  the  title  upon 
which  he  relies :  but  he  will  be  allowed  to  do  so 
where  he  has  been  long  in  possession,  and  is 
altogether  ignorant  of  the  nature  of  the  case  he 
is  called  upon  to  meet.  Stoat e  v.  Ilew,  14  C.  B., 
N.  S.  209 ;  32  L.  J.,  C.  P.  160 ;  11  W.  R.  595. 

By  Defendant.] — A  claimant  has  a  right 

to  interrogate  a  defendant,  in  order  to  discover 
whether  he  is  the  real  defendant  or  not ;  and  if 
it  appears  that  he  is  the  nominal  defendant  only, 
the  claimant  has  a  right  to  ask  who  the  real 
defendant  is.  SketchUy  v.  Ckfnolly,  11  W.  B. 
673. 

A  person  who  claims  as  heir-at-law  has  no  right 
to  interrogate  the  person  in  possession  of  the  land 
as  to  what  his  title  is.  Horton  v.  Bott  or  Boch 
2  H.  &  N.  249  ;  26  L.  J.,  Ex.  267  ;  3  Jur.,  N.  S. 
56a 

But  in  ejectment  for  a  forfeiture  the  court  will 
not  compel  a  defendant  to  answer  interrogatories, 
the  object  of  which  is  to  shew  that  he  has  done 
acts  tending  to  the  forfeiture  of  his  estate.  Pye 
▼.  ButterJUUy  5  B.  &  S.  829  ;  34  L.  J.,  Q.  B.  17  ; 
1 1  Jur.,  N.  a  220. 

8.  Rest&ainino  Action  by  Injunction. 

At  Law.  J— The  17  &  18  Vict.  c.  125,  s.  82,  does 
not  authorize  issuing  a  writ  of  injunction  in  eject- 
ment. BaylisY.  Le  Oros,  2  C.  B.,  N.  S.  316  ;  26 
L.  J.,  C.  P.  176  ;  3  Jur.,  N.  S.  795. 

In  Equity.] — ^A  court  of  equity  will  not  inter- 


fere generally  to  restrain  an  ejectment  brought 
against  a  lessee  for  breaches  of  covenant  in  the 
lease,  except  for  breach  in  non-payment  of  rent. 
Nokes  V.  Gihhon,  3  Drew.  681  ;  26  L.  J.,  Ch.  433 ; 
2  Jur.,  N.  S.  726. 

Where  a  lessee  covenanted  to  make  drains,  it  is 
no  equitable  ground  of  interference  that  he  em- 
ployed persons  to  make  the  drains,  but  that  they 
did  not  do  the  work  properly,    ih. 

Where  there  is  an  equitable  title  in  a  defen- 
dant to  an  ejectment,  the  court  will  at  his  suit 
restrain  the  proceedings  in  the  action,  although 
there  may  be  a  question  whether  he  would  not 
be  successful  at  law.  Crofts  v.  Middleton,  8  Dc 
G..  M.  &  G.  192  ;  25  L.  J.,  Ch.  543  ;  2  Jur.,  N.  S. 
528. 

>Vhere  a  lessor  brought  ejectment  for  breach 
of  a  covenant  to  repair  within  three  months 
after  notice,  it  appearmg  that  out  of  twenty-two 
items  twenty  had  been  proceeded  with,  and 
fourteen  completed ;  that  the  works  had  been 
partially  delayed  by  weather,  and  that  no  fur- 
ther remonstrance  had  been  made  by  the  lessor, 
the  court  restrained  the  action,  and  directed  an 
inquiry  whether  the  covenants  had  been  per- 
formed.   Bargtrnt  v.  Thomson,  4  Giff.  473. 

9.  Death  op  Pabties. 

Under  16  4  16  Yiot.  e.  76,  a.  19D.]— After  ver- 
dict for  a  sole  claimant  in  ejectment,  taken  sub- 
ject to  a  special  case,  and  before  the  case  came 
on  for  argument,  the  claimant  died.  The  court 
ordered  the  case  to  stand  over  until  after  a  sug- 
gestion had  been  entered  by  the  legal  representa- 
tive of  the  claimant.  Dtnison  v.  Holiday,  1  H. 
&  N.  61 ;  26  L.  J.,  Ex.  227.  See  also  1  H.  &  N. 
650,  n. 

Before.] — If  an  ejectment  was  against  two, 
and  one  died  after  issue  joined,  but  before  trial, 
the  death  must  be  suggested  on  the  roll ;  but 
the  judgment  need  not  say  quod  quserens  nil 
capiat  per  billam  against  the  dead  defendant ; 
and  it  is  not  to  be  for  a  moiety  only,  but  that  he 
recover  his  term.    Far  v.  I)e7in,  1  Burr.  362. 

10.  Tbial  and  Judgment. 

Trial  —  Joinder  of  Parties.] — A  judge  has 
power,  in  ejectment,  to  amend  at  the  trial,  by 
adding  names  of  parties  in  whom  the  legal  estate 
is  vested,  so  as  to  raise  the  real  question.  Blake 
V.  Bone,  7  H.  &  N.  465 ;  31  L.  J.,  Ex.  100 ;  7 
Jur.,  N.  8. 1306  ;  10  W.  R.  175  ;  S.  C,  at  nisi 
'  prius,  2  F.  &  F.  575. 

In  ejectment,  the  eHdenoe  shewing  title  in  a 

Earty  not  join&d,  he  cannot  be  joined  without 
is  consent,  nor  can  the  claimants  recover  with- 
out proof  of  the  transfer  of  his  title  to  them. 
FramjHon  v.  Williams,  2  F.  &  F.  603. 

Another  ^ectment  Depending  in  County 
Court.  ] — It  is  no  answer  to  an  ejectment  in  a 
county  court  that  another  ejectment  for  the 
same  cause  is  pending  in  a  superior  court.  Bis^ 
sill  V.  Williamson,  7  H.  &  N.  391  ;  31  L.  J.,  Ex. 
131  ;  5  L.  T.  321. 

Konsnit.] — A  plaintiff  in  ejectment  gave  evi- 
dence of   possession  for  thirteen  years,  and  of 
acts  of  ownership  by  fencing  and  allowing  other^ 
persons  to  use  the  land  ;  aloD  that  the  defend^''  ^ 
came  on  the  land  five  or  six  years  before  wit^ 
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permission  : — Held,  that  this  was  sufficient  evi- 
dence to  justify  the  refusal  of  a  nonsuit.  Wlude 
V.  mtcheock,  34  L.  T.  136. 

Bill  of;  in  Equity.]— An  ejectment  bill  may 
Ixj  brought  in  a  court  of  equity  in  a  case  where 
fraudulent  possession  is  proved.  Chetham  v. 
JTmre,  22  L.  T.  57. 

A  bill  of  which  the  main  object  is  to  recover 
the  possession  of  land,  and  to  which  the  plain- 
tiff's title,  if  any,  is  purely  legal,  is  demurrable, 
although  the  bill  prays  for  a  partition,  an  ac- 
count of  the  rents  received  by  the  defendant, 
and  discovery  as  to  the  tenancies.  Moore  v. 
Kt'mpgtoUj  4  Ir.  Eq.  R.  306. 

The  bill  alleged  that  the  plaintiff  believed 
that  part  of  the  lands  was  held  under  tenancies 
created  before  the  plaintiff's  title  accrued  : — 
Held,  that  this  was  not  an  averment  of  their 
having  been  so  created  as  to  be  admitted  by  the 
demurrer.    lb. 

Hew  Trial.] — ^Where,  upon  an  appeal,  in  an 
ejectment,  against  a  judgment  discharging  a  rule, 
it  api>eared  that  there  was  matter  which  would 
have  justified  the  court  in  granting  a  new  trial, 
it  refused  to  exercise  its  discretion  and  power  in 
that  behalf,  upon  the  ground  that  the  court  below 
had  not  granted  a  new  trial,  and  that  there  were 
defects  in  the  equity  of  the  appellant's  claim. 
Gihhuoji  V.  Doeg,  10  W.  R.  Sgl—fet.  Ch. 

Judgment—Beinilarity  ot]— After  verdict  for 
the  plaintiff  in  ejectment,  the  defendant  having 
gi-ounds  to  move  for  a  new  trial,  within  the  first 
four  days  of  the  term,  it  was  arranged  that  the 
vertUct  and  judgment  in  an  action  of  trespass 
pending  between  the  same  parties  should  deter- 
mine the  verdict  and  judgment  in  the  ejectment. 
On  the  action  of  trespass  coming  on  for  trial  a 
juror  was  withdrawn,  on  terms,  no  costs  on 
either  side.  Judgment  having  been  afterwards 
signed  in  the  ejectment : — Held,  that  such  judg- 
ment was  irregular.  Doe  d.  Beeston  v.  Bikkerj 
5  H.  &  N.  253, 

If  there  has  been  judgment  by  default  in 
ejectment  against  several,  the  fact  that  the 
habere  was  afterwards  set  aside  as  against  some 
of  them,  who  were  unnecessary  parties,  does  not 
vitiate  the  proceedings.  Le  Clerc  v.  Cheene^  7 
It.  R.  Eq.  371. 

The  entry  of  a  plaintiff  in  ejectment,  under 
colour  of  an  habere  afterwards  held  to  be  un- 
authorized, may  be  referred  to  his  legal  right. 
fh, 

Elfeot  of.] — The  reason  why  in  ejectment 

one  trial  does  not  bind  the  inheritance,  is  not 
from  any  rule  or  maxim  of  law  ttiat  one  trial 
cannot  conclude  the  right — ^for  in  proper  actions 
that  may  be  done — ^but  from  the  peculiar  nature 
of  an  ejectio  firmae,  in  which  no  judgment  as  to 
the  inheritance  can  be  given.  Lomax  v.  Ryder. 
7  Bro.  P.  C.  146. 

Possession  under  a  judgment  in  ejectment  can 
never  amount  to  a  disseisin  of  the  freehold ;  but 
will  enure  according  to  the  right  of  the  party 
recovering,  whether  it  is  a  right  of  freehold  in 
possession,  in  tail,  or  in  fee.  J)oe  d.  Atkins  v. 
Horde^  CJowp.  702. 

How   far   Evidenoe.]— A   judgment   in 

ejectment  is  evidence  to  go  to  the  ]ury  in  a  sub- 
sequent ejectment  brought  upon  the  demise  of 


the  same  lessor  against  the  same  defendant. 
Doe  d.  Strode  v.  Seton  or  Seaton,  2  C,  M,  &  R. 
728  ;  1  Tyr.  &  G.  19  ;  1  Gale,  303. 

In  ejectment  against  A.,  on  the  demise  of  B., 
a  mortgagee,  a  recovery  in  a  former  ejectment 
sul:>sequently  to  the  mortgage,  on  the  demise  of 
A.,  against  0.  the  mortgagor,  is  inadmissible  for 
the  defendant.  Doe  d.  Smith  v.  Webber,  3  N.  & 
M.  746. 

A  judgment  in  ejectment  upon  the  several  de- 
mises of  two  is  evidence  to  support  trespass  quare 
clausum  fregit,  brought  by  them  jointly.  Cha- 
mier  v.  Clingo,  5  M.  &  S.  64. 

A.,  B.,  and  C,  being  successive  tenants  in  t&Q 
of  property  held  under  an  inalienable  parlia- 
mentary title,  and  B.  having,  after  the  death  of 
A.,  entered  into  possession  of  the  estates,  andy. 
together  with  them,  of  certain  leaseholds  for- 
merly in  the   possession  of  A.,  his    executors 
brought  an  ejectment   against  B.   to   recover 
possession  of  the  leaseholds  as  part  of  his  estate. 
B.  having  died  before  trial  of  the  action,  another 
action  was  brought  against  G.,  the  suooeasor  in 
title.    C.,  who  was  also  executor  of  B.,  compro- 
mised the  action  on  terms  of  giving  judgment 
and  buying  the  leaseholds  at  a  certain  price, 
with  a  further  stipulation  that  4,000/.  should  be 
allowed  as  a  debt  from  B.'s  estate  in  respect  of 
rents  received  by  B.    Before  the  compromi8e»  a 
creditors'  suit  was  instituted,  and  a  decree  mftdc 
for  the  administration  of  B.'s  estate,  which  was 
insolvent.    On  a  summons  by  A.'s  executors  to 
prove  against  B.'s  estate  for  the  amount  of  the 
rents  actually  received  by  him  : — Held,  that  the 
judgment    in  the   action  against  C.  was    not 
evidence  of  wrongful  possession  by  B.,   which 
could  serve  as  a  foundation  for  the  claim,  and 
that  the  admission  by  the  executor  as  to  mesne 
profits  in  the  compromise  was  inoperative,  being- 
made  after  the  decree.     Talbot  v.  Shretc$lntry 
^Earl),  14  L.  R.,  Eq.  503  ;  20  W.  R.  854. 

A  judgment  in  ejectment  is  not  conclusive 
evidence  of  title  in  an  action  for  mesne  profits* 
unless  pleaded  by  way  of  estoppeL  Doe  v.  Mud- 
dart,  2  C,  M.  &  R.  316  ;  4  D.  P.  C.  437  j  1  Gale, 
260  ;  5  Tyr.  846. 

A  recovery  in  ejectment  against  the  w^f e 
cannot  be  given  in  evidence  in  an  action  against 
the  husband  and  wife  for  mesne  profits.  Denn 
V.  Wliite,  7  T.  R.  112. 

The  judgment  in  an  ejectment  is  evidence 
against  a  defendant  who  comes  into  possession 
under  the  defendant  in  the  ejectment.  l}oe  v. 
intiteoinbe,  8  Bing.  46  ;  1  M.  &;  Scott,  107. 

Where  premises  are  in  the  possesBion  of  a 
tenant,  and  there  is  judgment  in  ejectment 
against  the  casual  ejector ;  in  an  action  against 
the  landlord  for  the  mesne  profits  and  costs  of 
the  ejectment,  the  judgment  in  ejectment  is  no 
evidence  against  him,  without  proof  that  he  had 
notice  of  the  ejectment,  so  that  he  might  have 
come  in  to  defend  it ;  but  a  subsequent  promise 
by  him  to  pay  the  rent  and  costs  amounts  to  an 
admission  that  he  is  liable  to  the  action.  UuKter 
V.  BrittHf  3  Camp.  465. 

A  judgment  by  default  in  ejectment  is,  per  se, 
no  evidence  of  the  defendant's  possession  at  all. 
It  is  prim&  facie  evidence  of  his  possession  at  the 
date  of  the  writ,  though  not  for  any  period 
anterior  to  it.  Pearfte  v.  Cooker,  4  L.  R.,  Kx.  92  ; 
38  L.  J.,  Ex.  82  ;  20  L.  T.  82. 

Estoppel  by.] — Since  the  Common  Law 

Procedure  Act,  1853  (Ireland),  a  judgment  by 


878 


EJECTMENT— ProcrtcoZ  Procedure. 


874 


default  in  ejectment  is  not  an  estoppel ;  and, 
therefore,  in  an  action  for  mesne  rates,  is  not 
couclosire  as  to  the  time  at  which  the  plaintiff's 
title  accrued.  Senna  y.  Nugent^  7  Ir.  R.,  C.  L. 
464— Ex.  Gh. 

To  an  action  for  mesne  profits  the  defendants 
pleaded  title  to  the  lands  in  themselves  daring 
the  time  for  which  mesne  profits  were  claimed. 
The  plaintiff  repliedi  by  way  of  estoppel,  as  to 
so  mach  of  the  mesne  profits  as  had  accraed  since 
a  certain  day  named,  Uiat  he  sued  out  a  writ  of 
ejectment,  for  the  purpose  of  recovering  posses- 
sion of  the  lands,  yoierein  he  claimeid  to  be 
entitled  from  such  day,  and  that  thereupon  such 
proceedings  were  had  that  he  recovered  the 
lands  and  possession  of  them : — Held,  that  the 
judgment  in  ejectment  did  not  operate  as  an 
estoppel  with  respect  to  the  duration  of  the 
plaintiff's  title,  and  the  replication  was  therefore 
bod.  Harris  v.  Mulkrrn,  1  Ex.  D.  31  ;  45  L.  J., 
Ex.  244 ;  34  L.  T.  99  ;  24  W.  R.  208. 

A  plaintiff  in  ejectment,  who  enters  judgment 
by  default  against  several,  is  not  estopped  by  the 
reooid  from  shewing  that  some  of  them  were  not 
in  possession,  and  were  unnecessary  parties.  Le 
Clere  v.  GreeM,  7  Ir.  R.,  Eq.  371. 


la  D^fimlt  of  Appearaaee— When  it  can 


be  Signed.] — Judgment  cannot  be  signed  in 
ejectment  on  default  of  appearance  until  the 
(lay  after  the  sixteen  days  for  appearance  have 
elapsed.    Stanton  v.  Brittle,  1  F.  &  F.  468. 

When  Plaintiir  proyes  Title  to  Part  only.]— 
Wliere  a  defendant  in  ejectment  appears  to 
defend  for  the  whole  of  the  land  mentioned  in 
the  writ,  and  the  plaintiff  at  the  trial  proves  his 
title  to  the  possession  of  part,  the  verdict  is  not 
to  be  entered  in  a  general  form  for  the  plaintiff, 
but  for  Uie  part  only  of  the  land  as  to  which  he 
has  ^cceeded.  Aleock  v.  WiWiaw,  2  El.  &  El. 
633 ;  29  L.  J.,  Q.  B.  143  ;  6  Jur.,  N.  S.  628 ; 
2  li.  T.  55. 

Before  15  ft  16  Vict.  o.  76,  s.  178.]— Befoi-e 

this  statute  the  plea  of  not  guilty  in  ejectment 
was  divisible,  and  therefore  a  plaintiff  was 
entitled  to  a  verdict  for  that  part  of  the  premises 
to  which  he  proved  title,  and  the  defendant  for 
the  other  part.  Doe  d.  Bowman  v.  Leich, 
13  M.  &  W.  241  ;  2  U.  &  L.  667  ;  14  L.  J.,  Ex. 
198  ;  S,  />.,  Doe  d.  Hellyer  v.  King,  6  Ex.  791  ; 
20  L.  J.,  Ex.  301. 

11.    Costs. 

Who  liable  to  Pay.] — An  appearance  had 
been  entered  in  the  names  of  the  tenants  in  pos- 
session^ and  the  defence  had  been  conducted  by 
an  attorney  employed  by  H.  and  S.,  who  had  no 
beneficial  interest  in  the  premises,  but  defended 
as  trustees.  Upon  motion  after  verdict  for  the 
plaintiffs  against  H.  and  S.  for  payment  of  the 
costs  of  the  action  :— Held,  by  Lord  Campbell, 
V.  J.,  and  Wightman,  J.,  that  the  court  could 
make  the  real  parties  pay  the  costs,  since  15  k,  16 
Vict.  c.  76,  s.  169,  as  well  as  before,  and  therefore 
the  role  should  be  made  absolute.  Erie,  J., 
dissenting,  because  in  ejectment  the  coui-t  can 
only  make  a  person,  not  a  party  to  the  reooid, 
pay  the  costs  when  he  defends  as  landlord  ;  and 
the  remedy  for  the  plaintiflb  for  any  injury 
caused  by  H.  and  S.,  in  defending  the  ejectment, 


was  by  action,  Hutchinson  v.  Greenwood, 
4  El.  &  Bl.  324  ;  3  C.  L.  R.  115  ;  24  L.  J.,  Q.  B. 
2  ;  1  Jur.,  N.  S.  329. 

To  entitle  a  plaintiff  in  ejectment  to  call  upon 
parties  who  arc  strangers  to  the  record  to  pay 
the  costs,  it  must  be  clearly  shewn  that  the 
defence  was  conducted  by  them  for  their  own 
benefit  in  the  name  of  a  pauper  defendant ;  it  is 
not  enough  to  shew  that  they  are  interested  as 
equitable  mortgagees  of  part  of  the  premises, 
and  that  they  have  endeavoured  to  make  terms 
with  the  plaintiff  after  judgment.  Anstey  v. 
Edwards,  16  C.  B.  212. 

The  court  has  jurisdiction  ^o  order,  by  rulo. 
the  party  really  interested  in  bringing  an  eject- 
ment to  pay  the  costs  of  the  defendant.  Mobhs 
v.  Vanderhrande,  4  B.  &  S.  904 ;  33  L.  J.,  Q.  B. 
177  ;  10  Jur.,  N.  S.  745  ;  9  L.  T.  760  ;  12  W.  R. 
405. 

The  court,  notwithstanding  the  15  &  16  Vict. 
C..76,  possesses  the  power  to  onier  one  not  a  party 
to  the  action  to  pay  the  costs  in  an  ejectment. 
Tlwmton  v.  WUkinson,  9  Jur.,  N.  S.  606  ;  8  L.  T. 
507  ;  11  W.  R.  916. 

When  the  real  defendant  in  an  action  of 
ejectment  appears  and  consents  that  the  plaintiff 
shall  sign  judgment,  the  plaintiff  is  entitled  to 
costs,  though  the  case  is  not  specifically  provided 
for  by  the  Common  Law  Procedure  Act,  1852. 
Dalhiac  v.  Delacourt,  10  L.  R.,  Ex.  210  ;  44  L.  J., 
Ex.  129  ;  23  W.  R.  632. 


When  one  only  ont  of  seyeral  Defendants 


Defends.] — Where  three  ejectments  were  brought 
against  a  landlord  and  his  two  tenants,  and  the 
landlord  obtained  a  rule  for  the  consolidation  of 
the  three  actions,  and  that  the  ejectment  against 
one  of  the  tenants  (who  was  a  pauper)  should 
abide  the  event  of  the  ejectment  against  the 
other ;  and  that  action  was  tried,  and  the 
plaintiff  obtained  judgment,  and  took  possession 
of  all  the  tenements,  the  court  compelled  the 
landlord  to  pay  the  costs  of  that  ejectment. 
Tkrustout  d.  Jones  v.  Shent(m,  10  B.  &  ('. 
110. 

Where  one  of  several  defendants  has  appeared 
separately,  and  limited  his  defence  to  i)art  of 
the  property  claimed,  he  is  answerable  for  the 
whole  costs,  whether  occasioned  by  his  own 
defence  or  by  the  defence  of  the  other  defen> 
dants,  unless  he  has  confessed  the  claimant's 
title.  Johnson  v.  Mills,  3  L.  R.,  C.  P.  22  ;  37 
L.  J.,  C.  P.  57  ;  17  L.  T.  215  ;  16  W.  R.  132. 

Compelling  Deliyery  of  Bill  of.] — ^When  a  plain- 
tiff has  obtained  judgment  in  ejectment,  and  exe- 
cuted a  writ  of  possession,  the  defendant  is  en- 
titled to  call  upon  him  to  deliver  a  bill  of  costs. 
Baker  v.  Saunders,  7  C.  B.,  N.  S.  868  ;  29  L.  J., 
C.  P.  158  ;  6  Jur.,  N.  S.  637  ;  2  L.  T.  403  ;  8  W. 
R.  190. 

Diaoharge  from  Prison  on  Kon-payment  of.] 
— The  effect  of  a  judgment  in  ejectment  under 
15  &  16  Vict.  c.  76,  isby  s.  207  declared  to  be  the 
same  as  it  was  before  that  act.  Thereforo, 
although  the  form  of  the  judgment  in  the  action 
is  altered  by  that  act,  and  no  damages  aro  I'e- 
covered,  the  defendant,  who  has  been  in  execu- 
tion for  the  costs  for  moro  than  twelve  calendar 
months,  is  still,  as  he  was  before  that  act,  en- 
titled to  his  discharge  under  48  Geo.  3,  c.  123. 
Humphreys  v.  Franks,  3  C.  B.,  N.  S.  765 ;  27 
L.  J.,  C.  P.  114  ;  4  Jur.,  N.  S.  241. 
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12.  Execution, 

Who  Entitled  to  Writ] — A  claimant  in  eject- 
ment is  entitled  to  a  writ  of  possession,  notmth- 
standing  the  lease  under  which  he  claims,  though 
in  foi*ce  at  the  time  the  action  was  commenced, 
has  expired  before  the  time  of  trial,  unless  the 
defendant  shews  affirmatively  that  the  claimant 
has  no  title  whatever.  Gihhim  v.  BucJdand,  1 
H.  &  C.  736  ;  32  L.  J.,  Ex.  156  ;  9  Jur.,  N.  S.  207  ; 
8  L.  T.  87  ;  11  W.  R.  380. 

When  Retnmable.]— Writs  of  habere  facias 
l)osse88ionem  are  within  3  &  4  Will.  4,  c.  67,  s.  2, 
and  are  properly  made  returnable  immediately 
after  execution.  Doe  d.  Hudsan  v.  Roe^  18  Q.  B. 
806  ;  21  L.  J.,  Q,  B.  359  ;  16  Jur.  725, 

Granting  Kew  Writ.  ] — ^Where  a  writ  of  habere 
facias  possessionem  has  been  executed,  and  pos- 
session has  been  given  to  the  plaintiff,  but  the 
tenant  subsequently  forcibly  dispossesses  him, 
the  court  will  grant  a  new  writ,  but  the  rule  for 
such  writ  is  only  nisi  in  the  first  instance.  Doe 
(l.  TAoyd  V.  Roe,  2  D.,  N.  S.  407  ;  7  Jur.  352. 

After  possession  once  given  under  a  writ  the 
plaintiff  cannot  sue  out  another  writ  of  possession, 
though  he  is  disturbed  by  the  same  defendant,  and 
though  the  sheriff  has  not  yet  returned  the  former 
writ.    Doe  d.  Pate  v,  Rocy  1  Taunt.  55. 

When  Bnle  omite  to  State  who  ii  to  Deliyer 
up  PoBseision.] — ^^Vhere  a  rule  of  court  in  eject- 
ment required  possession  to  be  delivered  up.  but 
did  not  mention  by  whom,  the  court  refused  to 
make  a  rule  absolute  for  an  attachment  against 
tlic  tenant  for  not  delivering  up ;  and,  as  he  was 
a  stranger  to  the  ejectment,  also  refused  to  grant 
a  rule  requiring  him  to  deliver  up  possession. 
Doe  d.  Lewis  v.  Ellis,  9  D.  P.  C.  944. 

Amonnt  to  be  Taken.] — ^Where,  in  ejectment 
for  five-eighths  of  a  cottage,  the  sheriff  gives  pos- 
session of  the  whole : — Held,  that  the  tenant 
should  be  restored  to  his  possession  of  three- 
eighths  of  the  premises.  Roe  d.  Savl  v.  Daxcson, 
3  Wils.  49. 

Valne  of  Crops  Beiied.] — Several  crops  having 
been  taken  under  a  habere  facias  posseasionem, 
issued  against  a  tenant  for  holding  over,  the 
court  refused  a  rule  for  the  lessors  of  the  plain- 
tiff to  pay  over  the  value  of  them  to  the  defen- 
dant after  deducting  the  amoimt  of  rent  due. 
Doe  d.  Uptmi  v.  With^rwieky  3  Bing.  11  ;  10 
Mooie,  267, 

Landlord  Distraining  alter.]— The  landlord  of 
premises,  after  notice  to  quit,  brought  ejectment 
against  the  tenant,  and  obtained  a  verdict ;  the 
latter  still  continuing  in  possession,  the  landlord 
afterwards  distrained  on  him  for  rent,  which 
became  due  after  the  verdict,  and  which  he  paid  : 
— Held,  that  the  execution  in  the  ejectment 
could  not  be  stayed,  as  the  tenant  should  have 
disputed  the  distress.  Doe  d.  Holmen  v.  Daviex, 
2  Moore,  581. 

Form  of  Writ.] — It  is  no  objection  to  the  le- 
gality of  hab.  fac.  poss.  that  the  names  of  the 
officers  to  whom  it  was  directed  were  inserted  by 
interlineation  after  the  writ  was  sealedi  and 
while  it  remained  in  the  hands  of  the  under- 


sheriff.  Rex  V,  Harris,  2  Leach,  C.  C.  929 ;  1 
East,  P.  C.  Add.  xviii. 

liability  of  Sheriff.] — Judgment  had  been 
signed  for  the  plaintiff  in  ejectment  He  canned 
to  be  issued  and  delivered  to  the  sheriff  a  habere 
facias  ;  then  made  an  appointment  with  the 
sheriff  for  the  purpose  of  executing  the  writ.  The 
sheriff,  having  been  informed  by  the  defendant  s 
attorney  that  the  proceedings  were  irregular,  and 
would  be  set  aside,  did  not  execute  the  writ. 
The  judgment  was  afterwards  set  aside  on  an 
affidavit  of  merits  : — Held,  that  the  plaintiff  was 
entitled  to  recover  in  an  action  against  the  sheriff 
the  costs  he  had  incurred  in  preparing  to  assist 
the  sheriff  to  execute  the  writ.  Mason  v.  Pafi^ 
ter,  1  G.  &  D.  381  ;  1  Q.  B.  974. 

Taking  Poiseeiion  on  Strength  of  Verdict.] — 

After  verdict  and  judgment,  where  the  landlord 
defends,  execution  may  be  issued  against  him 
without  any  further  order  of  the  court.  Doe  d. 
Duey  V.  Bennett,  7  D.  &  R.  61  ;  4  B.  &  C, 
897. 

Semble,  per  Pattcson,  J.,  that  a  party  having 
recovered  in  an  ejectment,  cannot,  by  his  own 
act  only,  and  without  the  authority  of  the  court, 
take  possession.  Doe  d.  Stephens  v.  Lord,  6  D. 
P.  C.  257. 

13.  Wbit  of  Restitutiox. 

Who  Entitled  to.]— The  plaintiff  obtained  an 
irregular  judgment,  under  which  possession  was 
delivered  to  him.  The  judgment  was  afterwards 
set  aside,  and  a  rule  was  obtained  for  restoring 
possession  to  H.,  whose  tenant  had  been  dis- 
possessed ;  and  that  H.  should  be  admitted  to 
defend  as  landlord.  H.  entered  into  the  consent 
rule,  and  delivered  a  plea.  The  rule  could  not 
be  served  upon  the  plaintiff,  by  reason  of  his  ab- 
sconding : — Held,  first,  that  H.  was  entitletl  to  a 
writ  of  restitution.  Whittin(fton  d.  Whittington 
V.  Ilards,  20  L.  J.,  Q.  B.  406  ;  15  Jur.  771. 

Held,  secondly,  that  H.  was  sufficiently  made 
a  party  to  the  record,    lb. 

Where  judgment  is  set  aside  and  possession 
ordered  to  be  restored  by  the  ^^laintiff  if  he  does 
not  proceed  to  trial  and  establish  his  title  at  the 
next  assizes,  a  writ  of  restitution  will  be  awarded 
.  if  the  plaintiff  fails  to  do  so,  although  he  was 
alone  prevented  by  the  misconduct  of  his  own 
attorney,  and  although  the  title  be  still  undeter- 
mined. Doe  d.  Stratford  v.  Shaill,  2  D.  &;  L. 
161 ;  13  L.  J.,  Q.  B.  321  ;  8  Jur.  538. 

Such  order  to  restore  possession  need  not  be 
specifically  directed  to  the  party.    lb. 

Judgment  was  signed  by  the  plaintiff  as  for 
want  of  a  plea,  and  writs  of  possession  were  exe> 
cuted.  The  defendant  had  left  a  plea  at  the 
judge's  chambers.  The  defendant  obtained  a 
judge's  order  to  set  aside  the  judgment  and  writs 
of  i)osse8sion,  and  commanding  the  sheriff  to  re- 
store possession  : — Held,  that  the  order  ought  not 
to  have  been  on  the  sheriff,  and  that  writs  of  resti- 
tution issued  upon  the  order  were  irregular.  Doe 
d.  Williams  v.  Willuims,  4  N.  k  M.  259  ;  2  A.  & 
E.  381. 

The  lessor  of  the  plaintiff  in  ejectment,  who 
was  a  mortgagee,  obtained  judgment,  and  after 
more  than  a  year  and  a  day  ha<l  elapsed,  without 
reviving  the  judgment  by  sci.  fa.,  issued  a  hab. 
fac.  \yoss.,  and  had  possession  thereunder;  the 
execution  was  after>vards  set  aside  by  a  judge  s 
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oTtler,  but  the  judgment  left  in  force.  On  motion 
for  a  rule  for  a  writ  of  restitution  : — Held,  that 
the  lessor  of  the  plaintiff  could  not  retain  posses- 
sion on  the  ground  of  his  being  mortgagee,  inde- 
pendently of  the  writ  of  possession,  and  that, 
although  a  writ  of  restitution  could  not  issue,  the 
rule  might  be  moulded  so  as  to  order  the  lessor 
of  the  plaintiff  to  restore  possession.  Doe  d. 
Stephens  v.  Lord,  7  A.  &  E.  610  ;  2  N.  &  P.  604  ; 
(1  D.  P.  C.  257. 

Demand  under.] — Where  a  rule  of  court  or- 
dered possession  of  lands  to  be  restored  to  A., 
}$.,  and  C,  or  to  D.,  their  tenant,  a  demand  by  A. 
alone,  without  any  special  authority  from  B.  and 
C.  held  suificicnt.  Corhett  v.  NicholUy  2  L.,  M. 
&  P.  87. 

Sefi&sal  to  Comply  vith.] — Upon  a  refusal  to 
comply  with  that  demand  the  court  granted  an 
attachment,  though  the  affidavits  in  support  of 
the  rule  nisi  did  not  negative  that  possession  had 
been  delivered  to  B.  and  C.  or  to  D.    lb. 

Application  for.] — Motion  on  the  8th  of  No- 
vember, 1873,  for  a  writ  of  restitution  to  a  por- 
tion of  the  lands  taken  under  an  habere  execu- 
tion on  the  2l8t  of  April,  1871  :— Held,  that  the 
delay  was  a  bar  to  the  application,  inasmuch  as 
it  was  perfectly  clear  that  more  had  been  taken 
under  the  writ  than  ought  to  have  been  taken, 
and  the  delay  was  not  accounted  for.  Rochfort 
v.  Bermingham,  7  Ir.  R.,  C.  L.  608. 

After  possession  of  premises  recovered  in  eject- 
ment has  been  delivered  to  the  owner  by  the 
sheriff,  and  the  writ  of  possession  returned,  the 
power  of  the  court  in  the  suit  is  at  an  end,  and  if 
the  defendant  retakes  possession  afterwards,  the 
court  will  not  summarily  interfere.  Wilson  v. 
Chanton,  6  L.  T.  256  ;  10  W.  R.  466. 


CoBti  of.] — The  court  refused  to  allow 


the  costs  of  the  judgment  to  be  set  off  against 
the  costs  of  the  motion.  Doe  d.  StejpheTis  v. 
Ztn-d,  7  A.  &  E.  610  ;  2  N.  &  P.  604  ;  6  D.  P.  C. 
257.  See  GoodtUle  d.  Afurrell  v.  Badtitle,  9 
D.  P.  C.  1000 ;  5  Jur.  990. 

Where  a  defendant,  having  been  put  out  of 
possession  by  the  sheriff,  and  possession  given  to 
the  lessor  of  the  plaintiff,  afterwards,  on  the  same 
day,  forcibly  resumed  possession  of  the  premises, 
the  court  ordered  a  writ  of  restitution  to  issue 
within  a  week,  the  defendant  paying  the  costs  of 
the  application  for  the  writ.  Doe  d.  Pitcher  v. 
Roe,  9  D.  P.  C.  971. 


VI.     STAYING  PROCEEDINGS. 

1.  Ik  Ejectment  bt  Mobtgaoees. 

Againft  Mortgagor.] — ^But  the  court  will  not 
stay  proceedings  in  an  ejectment  by  a  mortgagee 
against  a  mortgagor,  on  the  latter  paying  prin- 
cipal, interest,  and  costs,  if  the  latter  has  agreed 
to  convey  the  equity  of  redemption  to  the  mort- 
gagee.   Goodtitle  d.  Taysum  v.  Pope,  7  T.  R.  185. 

Where  a  mortgagee  brings  an  ejectment  to  get 
possession,  and  the  mortgagor  moves  to  stay  pro- 
ceedings on  payment  of  what  is  due  and  costs  ;  if 
the  mortgagee  gives  notice  of  other  demands,  as 
cause  against  the  order,  he  must  specify  the  na- 
ture and  amount  of  such  demands.  Goodtitle  d. 
X>eoH  V.  Lonsdown,  3  Anst.  937. 

In  an  ejectment  for  a  forfeiture,  in  not  paying 


mortgage-money,  the  defendant  is  entitled  to 
have  the  proceedings  stayed  upon  payment  of  the 
principal  and  interest  due  on  the  mortgage  deed, 
with  the  costs  incurred  at  law  and  in  equity, 
without  paying  any  bygone  interest,  or  the  ex- 
pense of  preparing  the  mortgage  deed,  or  any 
assignment  of  it.  Doe  d.  Blagg  v.  Steel,  1  D.  P. 
C.  359. 

In  ejectment  by  a  mortgagee  the  court  will  not 
interfere  to  dii'ect  a  reconveyance  to  the  mort- 
gagor on  payment  of  the  mortgage-money  and 
costs,  imless  he  has  himself  appeared  and  become 
defendant  in  the  action.  Doe  d.  Orchard  v. 
Stuhbs,  6  N.  &  M.  857  ;  5.  <7.,nom.  Doe  d.  Uurst 
V.  aifton,  4  A.  &  E.  814. 

Where  the  principal  was  advanced  by  the 
mortgagee  to  the  mortgagor  for  three  years  from 
the  (Site  of  the  deed,  the  interest  to  be  payable 
quarterly ,  and  the  deed  contained  a  proviso,  that, 
if  default  should  be- made  in  payment  of  interest 
on  any  of  the  days  appointed  for  the  payment, 
the  mortgagee  might  sell  the  premises  assigned  ; 
the  mortgagor  having  made  default  in  the  pay- 
ment of  one  quarter's  interest,  the  mortgagee 
brought  ejectment — the  court  refused  to  stay  the 
proceedings  on  payment  of  the  arrears  of  interest 
and  costs  by  the  mortgagor,  as  the  case  did  not 
fall  within  the  provisions  of  the  statute,  the 
principal  becoming  payable  on  default  of  pay- 
ment of  the  interest.  Goodtitle  fl.  Green  v. 
Notitle,  11  Moore,  491. 

If  a  mortgagee  recovers  possession  of  the  mort- 
gaged premises  under  a  judgment  in  an  unde- 
fended ejectment,  the  court  has  no  jurisdiction 
to  restore,  on  payment  of  the  debt,  interest,  and 
costs,  the  possession  to  the  mortgagor,  who  has 
not  appeared.  But  if  the  recovery  is  against  a 
tenant  of  the  mortgagor,  the  court  will  set  aside 
the  judgment,  and  let  in  the  mortgagor  to  defend 
as  landloKl,  that  he  may  be  in  a  condition  to 
apply  to  the  court  to  stay  proceedings  on  the 
terms  of  the  statute.  Doc  d,  Tuhh  v.  Roe,  4 
Taunt.  887. 


Of  one  of  two  Mortgages.] — Where  there 


are  two  mortgages,  the  court  will  not  stay  pro- 
ceedings and  compel  a  redemption  of  one  mort- 
gage only,  upon  payment  of  the  principal, 
interest,  and  costs  on  that  mortgage,  without 
paving  the  rest.  Roe  d.  Kay  v.  Soley,  2  W.  Bl. 
726. 


Bight  to  Redeem  Dispnted.] — Or  if  the 


mortgagee  has  delivered  a  notice  in  writing  that 
he  disputes  the  right  of  the  mortgagor  to  redeem. 
Filhee  v.  Hopkins,  6  D.  &  L.  264. 

Mortgagee  of  Lease.] — The  mortgagee  of  a 
lease  has  the  same  title  to  relief  against  an  eject- 
ment for  non-payment  of  rent,  and  upon  the  same 
terms,  as  the  lessee  against  whom  the  recovery  is 
had.    Doe  d.  Whitfield  v.  Roe,  3  Taunt.  402. 

Suit  Pending  to  Administer  Estate.]— The 
court  will  not  stay  an  action  of  ejectment  by  a 
mortgagee  against  his  tenants  at  the  desire  of  an 
executor  who  has  come  in  as  a  co-defendant  and 
seeks  to  restrain  the  action  on  the  ground  that  a 
suit  is  pending  to  administer  the  estate  of  his 
testator  of  which  the  premises  mortgaged  formed 
part.  Ci'oide  v.  Rvssell,  4  C.  P.  D.  186  ;  48  L. 
J.,  C.  P.  76  ;  39  L.  T.  320  ;  27  W.  R.  84— C.  A. 

Costs.] — The  court  ^ill  not,  on  staying  pro- 
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ceedings  in  an  ejectment  by  a  mortgagee,  compel 
the  mortgagee  to  pay  the  costs  of  the  rule, 
because  he  had  refused  a  tender  of  the  sum  due. 
Uoe  d.  Simpsim  v.  Bunn^  1  W.,  W.  &  H.  49. 

In  ejectment  by  mortgagee,  the  court,  or  a 
judge,  can  include  as  a  condition  of  an  order  for 
stay  of  proceedings  the  payment  of  the  costs  of 
an  abortive  attempt  at  sale  under  a  power. 
Dowle  V.  J»afo,  10  W.  R.  627. 

The  costs  are  taxed  as  between  party  and  party, 
and  not  as  between  attorney  and  client.  Doe  d. 
Oujfps  V.  Ciippi,  3  Bing.  N.  C.  768. 

Jnrisdietion  of  Judge  at  Chambers.] — A  judge 
at  chambei^  has  jurisdiction  under  15  &  16  Vict, 
c.  75,  8.  219,  to  order  a  stay  of  proceedings  on 
payment  of  principal,  interest,  and  costs.  Law- 
rence v.  Hoghen,  26  L.  J.,  Ex.  55. 

Deliyery  up  of  Deedi.] — ^An  action  on  a  mort- 
gage deed  was  within  tne  7  Geo.  2,  c.  20,  8.1'; 
and  a  judge  has  power  to  make  an  order  for  the 
delivering  up  of  the  deed.  Smeeton  v.  Collier,  6 
D.  &  L.  184  ;  1  Ex.  457  ;  17  L.  J.,  Ex.  57. 

When  there  have  been  an  assignment  of  a 
mortgage  and  a  reconveyance  to  the  mortgagor 
and  afterwards  a  re-mortgage  to  the  same  mort- 
gagee, upon  an  order  on  redemption  for  delivery 
up  of  deeds  relating  to  the  title  of  the  mortgaged 
property,  tha  original  mortgage  and  reconvey- 
ance, as  they  form  links  in  the  title,  ought  to  be 
delivered  up.  Hudson  v.  Malcolm,  10  W.  R. 
720. 

2.  To"  Recoveb  Costs  op  a  pkevious 
Ejectment. 

When  an  Order  to  Stay  will  be  made.]— The 

court  will  stay  the  proceedings  in  a  Fccond  eject- 
ment until  the  costs  are  paid  of  a  prior  one,  even 
though  brought  by  a  third  person,  or  for  different 
premises,  if  the  title  is  the  same.  Keetie  d.  Angel 
v.  Angel  J  6  T.  R.  740 ;  S.  P.,  Doe  d.  Correll  v. 
Jioe,  1  Chit.  195 ;  Doe  d.  Mudd  v.  Boe,  8  D.  P. 
C.  444  ;  4  Jur.  607. 

To  entitle  a  defendant  to  apply  for  a  stay  of  pro- 
ceedings until  the  costs  of  a  former  unsuccessful 
action  of  ejectment  are  paid,  it  is  not  necessary 
that  the  parties  should  be  precisely  the  same,  or 
the  premises  sought  to  be  recovered  identical ; 
it  is  enough  that  the  plaintiff  is  the  same  in  both 
actions,  and  that  the  same  title  in  substance  is  in 
issue.  Tichbome  v.  Mogtyn,  8  L.  R.,  C.  P.  29  ; 
41  L.  J.,  C.  P.  113 ;  26  L.  T.  554  ;  20  W.  R. 
661. 

To  induce  the  court  to  abstain  from  acting 
upon  this  rule,  it  must  be  clearly  made  out  that 
the  plaintiff's  want  of  success  on  the  former  oc- 
casion was  the' result  of  perjury  or  fraud,  or  some 
miscarriage  for  which  he  was  not  responsible. 
Ih. 

Before  moving  for  a  stay  of  the  proceedings, 
the  defendant  had  given  the  plaintiff  the  twenty 
(lays'  notice  to  proceed,  under  the  Common  Law 
Procedure  Act,  1852,  s.  202  :— Held,  that  this 
was  no  waiver  of  his  right  to  move  for  a  stay  of 
the  proceedings  until  the  former  costs  should  be 
paid.  But  the  probable  amount  of  the  costs 
being  large,  the  court  made  it  a  condition  that 
the  time  for  proceeding  to  trial  should  be  ex- 
tended by  six  months,    lb. 

Proceedings  stayed  till  the  costs  of  a  former 
ejectment,  brought  by  the  father  of  the  lessor  of 
the  plaintiff  against  the  defendant's  father  on 


the  same  title,  were  paid.    Doe  d.  Feldon  v.  R*Hr, 
8  T.  B,  645. 

But  refused  where  the  ejectment  was  by  the 
heir-at-law  for  part  of  the  devised  premises,  after 
he  had  failed  in  a  previous  action  for  other  parts. 
Doe  V.  Harris,  4  M.  &  R.  669. 

Where  the  lessor  of  the  plaintiff  was  son  and 
heir  of  the  lessor  in  a  former  ejectment,  and 
claimed  under  the  same  title,  and  against  the  same 
defendant,  but  brought  his  action  for  different 
premises,  the  court  stayed  proceedings  until  the 
costs  of  the  first  action  were  paid.  Doe  d. 
Heigldey  v.  llarland,  10  A.  &  B.  761 ;  3  Jur. 
1189. 

Proceedings  stayed  in  a  second  ejectment  on 
the  several  demises  of  an  insolvent  debtor,  and 
of  his  assignee,  until  payment  of  the  costs  of  a 
former  ejectment  brought  by  the  debtor.  Doc 
d.  Standish  v.  Roe,  2  N.  &  M.  468 ;  5  B.  &  Ad. 
378. 

The  lessor  of  the  plaintiff  having  brought  three 
actions  of  ejectment  in  K.  B.  for  the  same  pro- 
perty, that  court  stayed  the  proceedings  in  two, 
and  compelled  the  plaintiff  to  confine  himself  to 
one,  upon  certain  teims,  which  I'eudcred  it  pro- 
bable that  in  the  event  he  would  have  to  pay  the 
costs  ;  whereupon  he  brought  an  ejectment  for 
the  same  property  in  C.  P.  Proceedings  therein 
were  stayed.  Doe  d.  CartJieto  v.  Brenton,  6  Bing. 
469 ;  4  M.  &  P.  186  ;  /S:  P.,  Doe  d.  ^ya^ker  v. 
Stevenson,  3  B.  &  P.  22. 

Where  a  defendant  improperly  obtained  a 
tenant  right  to  the  property  sought  to  be  recovered, 
and  on  the  objection  taken  he  was  held  to  be 
estopped  from  impugning  the  lessor's  title,  and 
he  afterwards  brought  another  ejectment  in  re- 
spect of  other  property,  part  of  the  same  estate, 
held  under  the  same  title,  he  was  compelled  to 
pay  the  costs  of  the  former  action  in  which  he 
was  defendant  before  he  proceeded  with,  his  own. 
Doe  d.  Thonms  v.  Shadwvll,  7  D.  P.  C.  527  ;  1  W\, 
W.  &  H.  574. 

If  the  defendant,  in  a  former  ejectment,  who 
was  then  evicted,  brings  another  ejectment  for 
the  same  premises,  the  court  will  stay  the  pro- 
ceedings until  he  pays  the  costs  of  the  former 
cause.  Thrustaut  d.  Williams  v.  Hid^ast,  6 
T.  R.  223. 

Where  several  ejectments  have  been  unsuc- 
cessfully brought,  contesting  a  title  to  premises, 
if  possession  is  obtained  of  those  premises  in 
a  subsequent  ejectment,  founded  on  the  same 
title  as  upon  a  vacant  possession,  the  court  will 
compel  the  plaintiff  to  stay  his  proceedings  until 
the  costs  of  the  former  ejectments  are  paid. 
Han:ey  d.  Deal  v.  Baher,  2  D.,  N.  S.  75  ;  6  Jur., 
605. 

In  an  ejectment  by  A.  and  his  wife,  claiming 
as  devisees  under  a  subsequent  will  of  S.  against 
B.,  who  claimed  as  devisee  under  a  prior  will  of 
S. ,  the  court  stayed  proceedings  imtil  the  costs 
were  paid  in  a  former  ejectment,  brought  by  C. 
(brother  of  B.,  and  claiming  under  the  same  prior 
will)  against  A.,  and  a  thini  party,  who  claimed 
under  the  same  subsequent  will,  and  in  which 
judgment  had  been  entered  for  the  plaintifb,  the 
validity  of  the  same  wills  being  the  question  in 
both  actions.  Doe  d.  Brayne  v.  Bather,  12  Q.  B. 
941 ;  18  L.  J.,  Q.  B.  2  ;  12  Jur.  1087. 

An  ejectment  having  been  brought  by  a  sou 
claiming  as  heir  through  his  father,  who  was 
alleged  to  be  dead,  and  a  verdict  having  passed 
for  the  defendant,  the  father,  who  was  shewn  to 
have  kept  out  of  the  way,  to  prevent  his  son  from 
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being  nonsniteil,  brought  a  scoond  action  to  re- 
•coTcr  the  same  premises.  The  court  stayed  the 
proceedings  till  the  costs  of  the  former  action 
were  paid.  Morgan  v.  Xickoll,  3  H.  &  N.  215  ; 
21  L.  J.,  Ex.  335. 

A.  and  B.  jointly  brought  two  ejectments  on 
the  same  title,  one  against  C,  and  the  other 
Against  D.,  and  recovered  in  both.  In  a  third, 
brought  by  A.  and  B.,  on  the  same  title,  against  C. 
jind  D.,  they  had  a  verdict,  and  taxed  their  costs, 
but  never  made  any  express  demand  of  them. 
The  costs  were  never  paid.  Four  years  after  the 
trial  of  the  third  cause,  B.  released  to  C.  and  D. 
his  claim  to  the  premises  in  dispute,  in  considera- 
tion of  money,  and  of  a  covenant  by  C.  and  D. 
to  suspend  their  claim  against  B.  for  costs.  After- 
wards A.  died,  and  his  son  brought  ejectment 
against  C.  and  D.  on  the  title  relied  upon  in  the 
former  actions.  Upon  motion  to  stay  proceedings 
till  payment  to  C  and  D.  of  the  costs  recovered 
by  them  :— Held,  that  the  facts  of  this  case  did 
not  take  it  out  of  the  ordinary  rule,  and  that  the 
defendants  were  entitled  to  the  stay  of  pro- 
cjeedings.    Doe  d.  Itee«  v.  Thvma^f  4  A.  &  E.  348. 

So,  although  growing  crops  were  seized  under 
a  writ  of  possession  in  the  first  action,  of  suffi- 
cient value  to  cover  the  costs.  Doe  d.  Ch4ipman 
v.  Slack,  1  Am.  537  ;  3  Jur.  246. 

Of  Bill  in  Equity.] — Proceedings  in  an  eject- 
ment cannot  be  staye<l  until  the  costs  of  a  bill  in 
equity,  filed  by  the^same  party  for  the  recovery 
of  the  same  premises,  arc  paid.  Doe  d.  miliamJt 
V.  Winch,  3  B.  &  A.  602. 

When  flrtt  Action  has  not  been  Tried.  ]— Where 
-several  successive  ejectments  have  been  brought 
to  recover  property,  but  not  any  one  of  them  has 
been  tried,  the  court  will  not  stay  proceedings  in 
A  subsequent  ejectment  until  the  costs  of  the 
former  have  been  paid.  Doe  d.  Bliiekburn  v. 
SfandUJi,  2  D.,  N.  S.  26  ;  6  Jur.  716. 

In  Action  for  Keane  Profits.] — I'roceedings 
were  stayed  until  the  costs  of  a  former  eject- 
ment, and  also  of  an  action  for  mesne  profits,  were 
paid.    Doe  d.  Phwhard  v.  Roe,  4  East,  585. 

Yet  the  court  will  not  extend  the  rule  to  in- 
clude the  damages  in  an  action  for  mesne  profits, 
however  vexatious  the  proceedings  of  the  prosent 
plaintiff  may  have  been.  Doe  d.  Church  v.  Dar- 
clatf,  14  East,  233. 

Action  againit  Sheriff.]— A.  and  others  re- 
covered in  ejectment  against  B.  B.  afterwards 
brought  trespass  against  the  sheriff  for  taking  the 
goods  of  the  tenant  of  the  land  in  execution  at 
the  suit  of  A.  The  court  will  not  stay  proceed- 
ings in  the  action  against  the  sheriff  until  the 
costs  of  the  ejectment  are  paid.  Camahy  v. 
Welby,  1  W.,  W.  &  H.  411  ;  7  D.  P.  C.  315 ;  2 
Jur.  966. 

Bole  for— Practioe.] — On  a  rule  to  stay  an 
ejectment  until  the  costs  of  a  previous  action,  in 
which  the  same  title  came  in  dispute,  are  paid, 
it  is  enough  for  the  plaintiff  to  deny  that  he 
claims  under  the  same  title,  without  disclosing 
what  his  title  really  is.  Doe  d.  Bailey  v.  Bennett, 
9  D.  P.  C.  1012  ;  5  Jur.  872. 

Where  in  ejectment  a  rule  has  been  obtained 
for  staying  proceedings  until  the  costs  of  a  former 
ejectment  have  been  paid,  the  court  will  not  per- 


mit the  defendant,  in  case  those  costs  are  not 
paid  bcforc  a  given  day,  to  non  pix>s.  the  pending 
ejectment.  Doc  d.  Sutton  v.  Bidgway,  5  B.  &  A. 
523. 

Compelling  Secnrity  for.^ — A  plaintiff  liaving 
brought  an  ejectment  agamst  tne  defendant,  a 
chancery  suit  was  substituted  by  arrangement 
between  the  parties,  and  subsequently  tlie  bill  in 
equity  was  aispiissed.  After  this  the  plaintiff 
brought  a  second  ejectment  against  the  defen- 
dant : — Held,  that  he  might  be  called  upon  to 
give  security  for  costs  under  s.  93  of  the 
Common  Law  Procedure  Act,  1854,  the  first 
action  of  ejectment  not  having  been  successfully 

Erosecuted.    ISketie  v.  Darh,  7  B.  &  S.  463  ;  14 
,.  T.  622  ;  14  W.  R.  776. 

3.  In  otheb  Cases. 

Bnle  Pending  for  Kew  Trial.]— The  death  of 
the  plaintiff  taking  place  after  verdict,  and  pend- 
ing a  rule  for  a  new  trial,  does  not  furnish  a 
ground  for  the  court  staying  the  proceedings,  or 
calling  on  the  plaintiff  for  security  for  costs,  if 
the  interest  clamied  by  him  was  more  than  an 
estate  for  life.  Doe  d.  Cozens  v.  Cozeiu,  9  D.  P.  C. 
1040. 

It  is  no  ground  for  staying  proceedings  for  a  for- 
feiture, that  the  plaintiff  has  previously  brought 
an  ejectment  for  the  same  promises  in  a  different 
court,  in  respect  of  a  former  forfeiture,  in  which 
action  a  rule  for  entering  a  nonsuit  was  pending. 
Doe  d.  Henry  v.  Ghistard,  4  M.  &  G.  987  ;  5  Scott, 
N.  R.  818. 

A  rule  for  staying  proceedings  in  ejectment,  on 
the  ground  of  an  action  of  trespass  relating  to 
the  same  subject-matter  pending  in  another  court, 
was  refused,  the  two  actions  being  different  in 
form  and  in  their  consequences.  Doe  d.  Qddart 
V.  Tahram,  5  Scott,  141 ;  1  Jur.  432. 

Proceedings  Pending  in  Probate  Court.] — 
Where  a  sole  executrix  and  univereal  devisee 
propounded  a  will,  and  cited  the  heir-at-law  and 
next  of  kin  in  order  to  have  the  will  proved  in 
solemn  form,  and  the  heir-at-law  commenced  two 
actions  of  ejectment  to  try  the  title,  and  applied 
to  have  the  proceedings  in  the  Court  of  Probate 
stayed  till  the  result  of  the  actions  was  known, 
the  court  refused  to  stay  the  proceedings,  inas- 
much as  the  result  of  the  actions  of  ejectment 
would  not  affect  the  right  to  the  personalty,  as 
to  which  the  validity  of  the  will  would  have  to 
be  determined  in  any  event.  DavU  v.  Devercvx, 
1  L.  R.,  P.  77  ;  35  L.  J.,  P.  77 ;  14  W.  R.  901. 


In  Action  against  Party  Working 
under  a.  Licence.] — An  individual  working  a 
mine  under  a  licence  giving  no  interest  in  land, 
moved  to  stay  proceedings  in  an  ejectment  which 
had  been  commenced  against  him,  but  the  court 
refused  the  rule.  Doe  d.  John*  v.  Roc,  W.,  W.  Ac 
D.  66  ;  1  Jur.  151. 

Breach  of  Coyenant  to  Repair — Repairs  done 
before  Action  commenced.] — In  ejectment  upon 
a  clause  of  re-entry  in  a  lease  for  breach  of  cove- 
nant to  repair,  the  court  has  no  power  to  stay 
proceedings  on  payment  of  costs,  though  it  ap- 
pears that  the  nec^sary  repairs  were  done  before 
the  commencement  of  the  action.  Dde  d.  May* 
hew  V.  Ashby,  2  P.  &  D.  302  ;  10  A,  &  E.  71  ; 
3  Jur.  458. 
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VII.    MESNE    PROFITS. 
1.  Action  fob. 


Who  can  Bring.] — An  action  for  mesne  profits 
(including  the  costs  of  the  ejectment)  may  be 
brought  in  the  name  of  the  lessee  against  the 
tenant  in  possession,  after  judgment  bv  default. 
Anlhi  V.  Parkin,  2  Burr.  665  ;  2  Ld.  Ken.  376  ; 
S.  P.,  GuUh'cr  V.  Drinkwater,  2  T.  R.  261  ;  Doe 
d. V.  BarUj  1  Esp.  358. 

A  joint  action  for  mesne  profits  may  be  sup- 
ported by  several  lessors  of  a  plaintiff  in  eject- 
ment, after  a  recovery  therein,  although  there 
were  only  separate  demises  by  each.  Chamier 
V.  Llbigun,  2  Chrt.  410. 

AgainBt  whom  it  will  Lie.]— An  action  for 
mesne  profits  lies  where  one  tenant  in  common 
recovers  against  another  in  ejectment  by  default. 
Goodtitle  v.  Tomhs,  3  Wils.  168. 

No  action  for  mesne  profits  lies  against  an 
executor.    Pulteney  v.  Warren,  6  Ves.  80. 

By  s.  51  of  the  19  &  20  Vict.  c.  108,  the 
right  to  mesne  profits  is  given  only  against  the 
tenant,  and  not  against  any  other  person  in  pos- 
session. Campbell  v.  Loader,  34  L,  J.,  Ex.  60  ; 
11  L.  T.  608;  13  W.  R.  348. 

When  Kaintainable.]— On  the  trial  of  an 
ejectment  between  landlord  and  tenant,  the 
landlord  is  entitled  to  mesne  profits,  although 
the  writ  and  issue  do  not  contain  any  claim  in 
i-espect  of  them.  Smith  v.  TpU,  9  Ex.  307  ;  2 
G.  L.  R.  509  ;  23  L.  J.,  Ex.  93. 

And  without  proving  notice  of  trial.  Doe  d. 
Thimipson  v.  Ifodasm,  12  A.  &  E.  135;  2  M.  & 
Rob.  283  ;  4  P.  &  f).  142  ;  4  Jur.  1202. 

In  trespass  for  mesne  profits,  a  verdict  may  be 
found  against  the  defendant,  though  he  never 
actually  occupied  during  the  time  of  the  trespass, 
if  it  is  proved  that  before  the  trespass  the  de- 
fendant, who  then  held  lawfully,  underlet  to 
H. ;  that  the  defendant's  and  H.'s  interest  be- 
came determined,  and  the  right  of  possession 
vested  in  the  plaintiff ;  that  H.  held  on ;  and 
that  the  defendant  afterwards  continued  to 
receive  rent  of  him,  and  declared  him  to  be  his 
tenant,  when  the  plaintiff  demanded  possession  ; 
the  defendant  and  H.  both  alleging  title  in  the 
party  under  whom  the  defendant  formerly  held. 
Doe  V.  Harlow,  12  A.  &  E.  40.  See  Newport  v. 
Hardy,  10  Jur.  333. 

An  ejectment  for  land  taken  possession  of  by 
a  railway  company,  for  the  purposes  of  the  rail- 
way, under  incomplete  proceedings,  was  referred 
to  arbitration,  the  order  of  reference  providing 
that  the  cause  and  all  matters  in  difference 
between  the  parties  should  be  referred,  and  that 
the  arbitrator  should  decide  what  sum  should  be 
paid  by  the  company  to  the  plaintiff,  as  the  price 
of  or  compensation  for  the  lands  of  the  plaintiff 
which  the  company  had  taken  for  the  pui-jjose  of 
their  milway ;  the  plaintiff  agreeing  to  execute 
such  a  conveyance  as  the  arbitrator  might  direct, 
and  that  the  money  paid  into  the  Bank  of  Eng- 
land should  be  disposed  of  as  the  arbitrator 
should  direct.  The  arbitrator  directed  that  the 
verdict  entered  for  the  plaintiff  should  stand,  and 
awarded  a  sum  to  be  paid  to  the  plaintiff  as  the 
price  of  and  compensation  for  the  land  of  the 
plaintiff  which  the  company  had,  at  the  time  of 
making  the  order  of  reference,  taken  for  the 
purposes  of  their  railway,  and  direct^  the 
amount  to  be  paid  to  the  plaintiff  out  of  the 


ijuoney  in  the  Bank  of  England,  and  the  residue 
to  be  paid  to  the  company ;  and  he  awarded 
that  there  were  no  other  matters  in  difference 
between  the  parties,  and  that  the  above  pay- 
ments were  to  be  made  and  taken  in  full  satis- 
faction and  discharge  of  all  matters  in  difference 
between  them.  The  money  in  the  bank  included 
the  purchase-money  of  other  lands  of  the  plain- 
tiff of  which  the  company  had  lawful  possession, 
and  the  plaintiff  treating  the  sum  awarded  as 
applicable  to  that,  issued  a  writ  of  habere  £Eicias 
possessionem,  and  was  put  in  possession,  and 
brought  an  action  for  mesne  profits : — Hcld^ 
that  the  action  was  not  maintainable,  the  mesne 
profits  being  included  in  the  reference  and 
award.  Smalley  v.  Dlackbiirn  Railway  Con^ 
pany,  2  H.  d:  N.  158  ;  27  L.  J.,  Ex.  65, 

To  entitle  a  party  to  maintain  an  action  for 

the  mesne  profits,  it  is  not  necessary  to  execute 

an  habere,  if  the  plaintiff  has   been  let  into 

possession  by  the  defendant     Calrart  v.  Uor^- 

fall,  4  Esp.  167. 

A  mortgagee  out  of  possession,  who  gives 
notice  of  the  mortgage  to  the  tenant  who  has 
occupied  since  the  mortgage,  cannot  maintain 
trespass  for  mesne  profits  against  the  tenant  for 
the  rents  accrued  due  since  the  date  of  the 
mortgage,  by  mere  entry  upon  the  land  after  the 
notice.  Litchfield  v.  Ready,  5  Ex.  939  ;  20 
L.  J.,  Ex.  51. 

Where  the  mortgagee  gave  notice  of  the  mort- 
gage to  the  tenant  in  possession,  who  had  be- 
come tenant  since  the  mortgage  and  made  an 
entry,  and  subsequently  served  a  notice  of  eject- 
ment upon  the  tenant,  who  gave  a  judge's  order, 
by  which  it  was  agi*eed  that  the  action  should  be 
stayed  upon  the  tenant's  undertaking  to  give  up 
possession  on  a  day  named  therein  ;  and,  in 
default  thei*eof,  the  mortgagee  was  to  be  at 
liberty  to  sign  final  judgment,  and  to  issue 
execution  against  the  tenant  for  the  whole  costs 
of  the  action : — Held,  first,  that  the  mortgagee 
was  not  in  a  position  to  maintain  trespass  to 
recover  the  mesne  pi-ofits  from  the  date  of  the 
mortgage,  inasmuch  as  he  never  had  such  a 
possession  as  is  necessary  to  support  the  action. 
lb, 

Bemittitnr  damna  entered  on  Secord — ^Eflfoet 

of.] — In  an  action  for  mesne  profits  by  the 
plaintiff,  after  recovery  in  ejectment,  it  is  no 
answer  to  the  action,  that  a  remittitur  damna 
has  been  entered  on  the  record  in  the  ejectment. 
Harper  v.  Eyles,  3  Dougl.399. 

Restraining  Aetion  in  Equity.]— Where  an 
action  for  mesne  profits  is  brought  against  a 
party  who  has  a  cross  claim  against  the  plaintiff 
at  law  for  money  expended  on  land,  a  court  of 
equity  will  grant  an  injunction  to  restrain  the 
proceedings  at  law,  there  being  no  right  of  set- 
off in  such  an  action.  Cawdor  (^Earl)  v.  Lewis, 
1  Y.  &  C.  427. 

2.  W^HAT  ReCOTEBABLE. 

■  Coiti.] — The  costs  of  an  ejectment  may  be 
recovered  in  an  action  for  mesne  profits,  where 
the  defendant  has  apjieared  and  pleaded  to  the 
ejectment,  but  afterwards  withdrawn  the  plea, 
and  judgment  is  signed,  although  no  costs  have 
been  taxed.     Sytnonds  v.  Payc,  1  C.  &  J.  29. 

Where  an  ejectment  is  defended,  and  the 
plaintiff  obtains  a  verdict,  he   cannot,  on  the 
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execution  of  a  writ  of  inquiry  to  assess  damages 
in  an  action  for  mesne  profits,  give  in  evidence 
the  extra  costa  beyond  his  tax^  costs,  in  order 
to  increase  the  damages,  but  after  judgment  by 
default  in  ejectment,  the  costs  of  such  judgment 
may  be  recovered  as  well  as  the  mesne  profits. 
JirooJce  V.  .Bridges^  7  Moore,  471  ;  S,  P.,  Doe  v. 
JJarU,  1  Esp.  368. 

In  an  action  for  mesne  profits,  the  plaintiff  is 
entitled  to  recover  only  the  taxed  costs  of  the 
ejectment,  and  not  the  extra  costs.  Doe  v.  Ilare, 
2  D.  P.  C.  245. 

Where  there  is  judgment  by  default  in  an 
ejectment,  the  plaintiff  may,  in  the  action  for 
mesne  profits,  recover  all  the  expenses  he  has 
been  necessarily  put  to  in  the  ejectment,  and  is 
not  limited  to  the  taxed  costs,  as  between 
party  and  party.  Doe  v.  Huddart^  2  C,  M.  & 
K.  316;  4  D.  P.  C.  437  ;  1  Gale,  260  ;  5  Tyr. 
846. 

Under  a  claim  for  "  expenses  in  recovering 
lx>5se8sion  "  of  the  premises,  the  plaintiff  in  an 
action  for  mesne  profits  may  recover  the  costs 
of  the  prior  action  of  ejectment.  Fearse  v.  Coaker, 
4  L.  R.,  Ex.  92 ;  38  L.  J.,  Ex.  82  ;  20  L.  T.  82. 

When  the  costs  of  an  ejectment  have  been 
taxed,  the  plaintiff  cannot  in  an  action  for 
mesne  profits  recover  costs  as  between  attorney 
and  client ;  and  it  makes  no  difference  that  the 
costs  have  been  taxed  on  the  application  of  the 
defendant    Doe  v.  FUlittr,  13  M.  &  W.  47. 

In  an  action  for  entry,  expulsion,  and  mesne 
profits,  the  plaintiff  may  recover  the  costs  of  the 
reversal  in  error  of  a  judgment  in  ejectment 
for  the  defendant,  as  between  attorney  and 
client,  ^^iwjell  v.  Boake,  1  M.  &  R.  170  ;  7  B. 
&  C.  404. 

LoM  occanoned  by  Closing  an  Inn.] — In  an 
action  for  mesne  profits,  aiter  ejectment  for 
the  recovery  of  a  house  used  as  an  inn,  the 
plaintiff  cannot  recover  the  loss  which  he  has 
sustained  by  the  defendant  shutting  up  the  Inn 
and  destroying  the  custom,  unless  such  damage 
is  specially  stated  in  the  declaration.  Dunn  v. 
JjiiTge,  3  Dougl.  335. 

Bight  of  Defendant  to  Dednetion.]— Where 
A.  took  possession  of  premises  on  the  2nd  of 
June,  and  a  sum  of  money  became  due  for  ground- 
rent  on  the  24th  for  the  quarter  ending  on  that 
day,  which  A.  paid  : — Held,  in  an  action  for , 
mesne  profits  against  A.,  that  he  was  entitled  to 
deduct  the  money  so  paid  from  the  damages. 
Di*e  v.  Hare,  2  C.  &  M.  145  ;  4  Tyr.  29. 

3.  Pleadings  and  Evidence. 

Pleadings.] — In  an  action  for  the  mesne  pro- 
tits  of  a  copyhold,  to  which  the  defendant  pleads 
not  possesstad,  the  plaintiff  may  reply,  by  way  of 
estoppel,  a  judgment  in  ejectment  in  his  favour,  J 
and  if  he  does  not  reply  it,  the  judgment  is  not  i 
conclusive  evidence  of  his  title.  Matthew  v. 
Osborne,  13  C.  B.  919  ;  22  L.  J.,  C.  P.  241  ;  17 
Jur.  696. 

To  a  declaration  for  mesne  profits,  stating  the 
entry  and  expulsion  on  the  lOth  of  December, 
1844,  and  the  expulsion  and  taking  of  profits  to 
have  been  continued  till  the  10th  of  March,  1846, 
the  defendant  pleaded  that  the  closes  in  which 
&c.  were  not,  nor  were  any  of  them,  or  any  part 
thereof,  the  plaintiff's.  The  plaintiff  replied  to 
the  whole  plea,  by  way  of  estoppel,  a  recovery  by 


him  against  the  casual  ejector,  on  a  declaration 
in  ejectment,  stating  the  demise  to  have  been 
on  the  14lh  of  October,  1845,  for  a  term  of 
twenty  years ;  and  the  replication  concluded 
with  a  prayer  of  judgment,  if  the  defendant 
during  that  term  ought  to  be  admitted,  against 
the  recovery,  record  and  proceedings,  to  plead 
that  plea  : — Held,  that  the  replication  applied 
only  to  part  of  the  time  of  the  trespass  com- 
plained of  in  the  declaration,  and  was  therefore 
bad.  Doc  v.  Wellgvmn,  2  Ex.  368 ;  6  D.  &  L. 
179  ;  18  L.  J.,  Ex.  277.  Sec  Turner  v,  Coalbrook 
Steam  Cbmpaiiy,  5  Ex.  932. 

Trespass  for  mesne  profits  :  pleas,  first,  not 
possessed ;  and  secondly,  that  W.  was  seised  in 
fee  and  demised  for  twenty-one  years  to  T.,  who 
demised  to  the  defendant,  who  entered  by  virtue 
of  the  demise.  Replication  by  way  of  estoppel 
as  to  the  trespasses  since  the  26th  of  October, 
1853,  setting  out  a  writ  in  ejectment,  in  which 
the  plaintiff  was  claimant,  and*  dated  the  26th 
of  October,  1853,  directed  to  the  defendant  as 
tenant  in  possession.  Averment  of  judgment 
thereon  by  default,  and  entry  by  the  plaintiff, 
by  virtue  of  the  judgment  : — Held,  a  good  re- 
plication to  both  pleas  ;  and  that  it  was  not  ne- 
cessary to  aver  notice  of  the  proceedings  in 
ejectment  to  the  defendant,  or  that  a  writ  of  pos- 
session was  issued  or  executed,  and  that  entry 
by  the  plaintiff,  if  necessary,  was  sufficiently 
averred.  Wilkinson  v.  Kirhy,  15  C.  B.  430  ; 
2  C.  L.  R.  1387  ;  23  L.  J.,  C.  P.  224  ;  1  Jur.,  N. 
S.  164, 

Held,  also,  that  the  estoppel  was  from  the 
date  of  the  writ,  and  that  the  plaintiff's  title 
would  be  presumed  to  continue  until  by  re- 
joinder it  was  shewn  to  have  determined,    lb. 

An  equitable  defence  cannot  be  pleaded  in 
ejectment,  there  being,  since  the  15  &  16  Vict, 
c.  76,  no  plea  in  that  action.  Neate  v.  Anwry, 
16  C.  B.  328  ;  24  L.  J..  0.  P.  207  ;  1  Jur.,  N.  S. 
575. 

Bankruptcy  is  no  plea  in  bar.  Goodtitle  v. 
North,  2  Dougl.  584. 

Evidence.] — Upon  a  plea  of  the  general  issue, 
evidence  is  not  admissible  that  the  plaintiff  had 
accepted  the  rent  of  the  premises  for  the  time  in 
dispute,  and  had  agreed  to  waive  the  costs  of  the 
ejectment.    Doe  d.  Hill  v.  Lee,  4  Taunt.  469. 

In  an  action  for  mesne  profits,  proof  that  the 
defendant  has  had  a  lease  of  the  premises  at  a 
certain  yearly  rent,  and  that  he  had  suffered 
judgment  by  default  in  a  previous  action  of 
ejectment  for  the  same  premises,  is  sufficient  to 
shew  that  he  was  in  possession  at  the  date  of  the 
writ  of  ejectment.  Pearse  v.  Coaker,  4  L.  R., 
Ex.  92  ;  38  L.  J.,  Ex.  82  ;  20  L.  T.  82. 


Judge's  Order.] — ^A  judge's  otder  can- 


not be  considered  as  equivalent  to  a  judgment 
by  default,  or  as  any  evidence  of  occupation  of 

E remises.    Litchjield  v.  Beady,  5  Ex.  939  ;  20 
,.  J.,  Ex.  51. 


County  Conrt  Order.] — ^A  county  court 


order  for  the  possession  of  premises,  under  19  &: 
20  Vict.  c.  108,  s.  50,  is  not  conclusive  evidence 
of  title  in  an  action  for  mesne  profits.  Campbell 
v.  Loader,  34  L.  J.,  Ex.  .50  ;  11  L.  T.  608  ;  13  W. 
R.  348. 


872. 


How  far  Judgment  is.] — See  ante. 
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ELECTION. 


By  Creditor — Should  be  made  vithin  Beason- 
able  Time.  J — Where  thei*e  is  a  choice  of  debtors, 
and  a  liability  is  sought  to  be  created  by  es- 
toppel, and  the  remedy  over  against  the  person 
who  ought  to  pay  is  likely  to  be  imperiUed  by 
delay,  the  rule  that  an  election  should  be  made 
within  a  reasonable  time  ought  to  be  strictly  ap- 
plied. Fell  V.  Parki7i,  52  L.  J.,  Q.  B.  99 ;  47 
L.  T.  350. 

TTnequivoeal  Indioation  of  latention.] — ^And 
while  the  indication  of  intention  to  elect  must 
be  clear  and  unequivocal,  an  act  of  a  creditor 
(who  has  the  right  of  election)  by  which  he  ma- 
terially affects  the  position  of  the  co-creditors  of 
one  of  his  debtors,  is  such  clear  and  unequivocal 
act  of  election  to  proceed  against  that  particular 
debtor.    Ih       * 


ELECTION    LAW. 

A.  PARLIAMENTARY. 

I.  Rbgistration  op  Voters. 

1.  Persoriul  Disqualijicatiojis^  888. 

2.  Canveyance^    to    Multiply    Votes^ 

890. 

3.  City  and  Borough  Voters. 

a.  Freemen  and  Liverymen,  891. 

b.  Recipients  of  Alms,  893. 

c.  Premises,  894. 

d.  Yearly  Value,  899. 

e.  Lodgers,  899. 

/.  Rates  and  Taxes,  902. 
a.  Residence,  909. 
A.  Oocupation,  911. 

4.  County  Voters. 

a.  Lessees  of  Term  of  Years,  917. 

b.  £12  Occupiers,  918. 

c.  £50  a  Year  Holdings,  919. 

d.  Chrantees  of  Rent-chaoges,  920. 

e.  Mortgagors  and  Mortgagees,  923. 
/.  Members  of   Corporations  and 

Incorporated  Companies,  924. 

g,  Cestuis  que  Trustent  and  Trus- 
tees, 925. 

h.  Customary,  Copyhold,  and  other 
Tenants,  926. 

I.  Freeholders,  926. 

j.  Other  QuaUfications,  937. 
6.  Qualification  of  Voters, 

a.  Claims  to  Vote,  938. 

b.  Amendment,  942. 

6.  Notice  of  Objections, 

a.  Sufficiency,  945. 

b.  Service,  963. 

c.  Withdrawal  of  Notice,  968. 

d.  Cost  of  Groundless  or  Friyolous 

Claims  or  Objections,  968. 

7.  Recising  liai^ister,  958. 

8.  Appeal, 

a.  Against  Decision,  961. 

b,  Pnustice  on  Appeal,  966. 

9.  Other  Matters  relating  to,  968. 

II.  Election  of  Members. 
1.  Xomination,  970. 


2.  Voti7ig,  970. 

3.  Candidates,  ^12, 

4.  Agents,  974. 
6.  Auditors,  976. 

6.  Beturning  and  Presiding  Officer*, 

976. 

7.  Poll,  978.     . 

8.  Election  Petition, 

a.  Parties,  978. 

b.  Time  for  Filing,  979. 
e.  Abatement)  979. 

d.  Particulars,  980. 

e.  List  of  Objections,  980. 
/.  Discovery,  981. 

g.  Amendment,  981. 
h.  Withdiawal  of,  982. 
r.  Trial,  983. 
j.  Costs,  987. 

III.  Corrupt  Practices  and  OFFENCEiS 

AGAINST  THE  BALLOT  ACT. 

1.  Bribery  and  Corruption, 

a.  The  Offence,  990. 

b.  Practice  relating  to,  994. 

2.  Offences  against  Ballot  Act,  998. 

3.  Criminal  Matters  relating  to, — 

See  Criminal  Law. 

B.  MUNICIPAL.— ^6'  Corporation. 

C.  UNDER    PUBLIC    HEALTH    ACT.— -Str 

Health. 

D.  SCHOOL    BOARD.  —  See    School    and 

School  Board. 


A.    PARLIAMENTARY. 

I.    REGISTRATION  OF  VOTERS. 
1.  Personal  Disqualifications. 

Peers.] — A  peer  of  parliament  is  incapacitated 
from  voting  at  an  election  for  members  of  the 
House  of  Commons ;  and  is  therefore  not  entitled 
to  be  placed  on  the  register  of  voters.  The  re- 
vising barrister  ought  to  strike  out  the  name 
from  any  list  on  it  being  proved  to  be  that  of  a 
peer  of  parliament,  although  no  notice  of  objec- 
tion has  been  given.  Beauchamp  (^EarV)  v. 
Madresfidd  {Overseers^,  8  L.  R.,  C.  P.  245  ;  42 
L.  J.,  C.  P.  32  ;  27  L.  T.  606  ;  21  W.  R.  124  :  2 
Hopvv.  &  C.  41. 

Though  vithont  Beat  in  Honae  of  Lords.] 


— An  Irish  peer,  who  at  the  time  of  registration 
is  not  a  member  of  the  House  of  Commons,  is 
incapacitated  by  law  from  voting  at  parliamen- 
tary elections,  and  therefore  is  not  entitled  to 
have  his  name  inserted  on  the  register  of  parlia- 
mentary election,  Bendlesham  v.  Haward,  9 
L.  R.,  C,  P.  262 ;  43  L.  J.,  C.  P.  33  ;  29  L.  T. 
679 ;  22  W.  R.  157  ;  2  Hopw.  &  C.  175. 

Reyenae  Officers.]— By  37  &  38  Vict.  c.  22, 
revenue  officers  are  relieved  frwn  electoral  dis- 
abilities. 

Letter-carrier.] — A  letter-carrier  to  a  post- 
office,  who  has  resigned  ^his  situation  within 
twelve  months  before  the*  31st  July,  being  dis- 
qualified from  voting  until  after  twelve  months 
from  the  resignation  of  such  situation  by  22 
Geo.  3,  c.  41,8. 1,  is  not  entitled  to  be  registered. 
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Anstin's  rate,  7  M.  &  G.  97  ;  8  Scott,  N.  R.  921  ; 
14  L.  J.,  C.  P.  72  ;  9  Jur.  163. 

Clerk  to  laspeoter  of  Tazef.] — ^A  clerk  to  a  re- 
ceiying  inspector  of  taxes  is  not  disqualified  from 
being  registered.  ClenUhaw'si  oa*e,  8  Scott,  N.  R, 
947  ;  1  Lutw.  Reg.  Gas.  228,  n. ;  7  M.  &  G.  97,  n. 

Tide-waiter.]— By  22  Geo.  3,  c.  41,  s.  1,  no 
commissioner  or  other  officer  or  person  whatso- 
ever concerned  or  employed  in  charging,  collect- 
ing, levying  or  man^:ing  the  customs,  or  any 
branch  thereof,  is  to  haye  a  vote: — Held, 
that  a  glut  tide-waiter,  being  a  person  whose 
name  is  on  a  list,  confirmed  by  the  commissioners 
of  customs,  of  persons  ready  to  act  as  tide- 
waiters,  and  liable  to  be  cacdled  on  to  act  when- 
ever there  may  be  occasion,  is  both  within  the 
mischief  and  the  words  of  the  act,  and  is,  there- 
fore, disqualified  from  voting.  Pownall  v.  Hood, 
2  Lutw.  Reg.  Gas.  170;  11  C.  B.  1 ;  21  L.  J., 
C.  P.  12 ;  16  Jur.  618. 

8eijeant-at-Kaee.]  —  Serjeants-at-mace,  ap- 
pointed by  a  corporation,  under  the  provisions 
of  its  charter,  with  a  salary  paid  by  the  trea- 
sury, out  of  the  fund  of  the  corporation,  are  not 
constables  appointed  for  the  borough  under  5  &  6 
Will.  4,  c.  76,  so  as  to  be  prohibited  from  voting 
in  the  election  of  members  of  parliament  by 
19  &  20  Vict.  c.  69,  s.  9,  although  their  original 
appointment  takes  place  subsequently  to  5  &  6 
Will.  4,  c.  76.  De  Boinville  v.  Arnold,  1  G.  B., 
N.  S.  3  ;  26  L.  J.,  C.  P.  66  ;  3  Jur.,  N.  S.  642. 


Parochial  Relief.]— A  freeman  who 
has  within  the  year  been  excused  from  paying  a 
poor-rate,  under  54  Geo.  3,  c.  170,  s.  11,  upon 
proof  before  the  justices  of  inability  through 
poverty  to  pay  such  rate,  is  not  disqualified  from 
being  registered,  as  having  received  parochial 
relief  within  2  Will.  4,  c.  45,  s.  36.  Mashiter 
V.  Dunn,  6  C.  B.  30;  2  Lutw.  Reg.  Gas.  112  ; 
18  L.  J.,  G.  P.  13. 

Quiere,  whether  obtaining  medical  attendance 
and  medicine  on  loan  from  guardians  of  a  union, 
under  4  &  5  Will.  4,  c.  76,  s.  58,  is  a  receiving  of 
parochial  relief.  Devenuh  v.  Di^hy,  13  C.  B., 
N.  S.  28. 

A  son  of  a  pauper  was  summoned  before  jus- 
tices (his  name  being  on  the  list  of  voters  for  a 
borough),  and  he  consented  to  pay  1*.  6rf.  a 
week  towards  his  father's  maintenance  ;  which 
f>ffer  was  accepted  by  the  guardians,  and  he  con- 
tinued to  pay  this  sum  each  week  that  his  father 
remained  within  the  union,  the  residue  of  the 
sum  necessary  for  his  father's  complete  main- 
tenance being  defrayed  out  of  the  funds  of  the 
union.  On  an  objection  to  the  son's  qualifica- 
tion as  an  elector,  on  the  ground  of  his  receiv- 
ing parochial  relief : — Held,  not  a  receipt  of 
alms.  Trotter  v.  Treror,  13  G.  B.,  N.  S.  48 ;  K. 
k  G.  531 ;  32  L.  J.,  C.  P.  59 ;  9  Jur.,  N.  8. 
443  ;  7  L.  T.  678. 

To  take  the  benefits  of  an  incorporated  charity, 
as  one  entitled  permanently  to  share  in  its  reve- 
nues, resources,  and  advantages,  is  not  a  receiv- 
ing of  alms,  so  as  to  disqualify  from  voting. 
Smith  V.  Hale,  15  G.  B.,  N.  S.  485  ;  1  H.  &  P. 
11 ;  33  L.  J.,  G.  P.  59  ;  9  Jur.,  N.  8.  1340 ;  9 
L.  T.  413 ;  12  W.  R.  172. 

Freemen  of  a  borough  entitled  to  be  regis- 
tered as  voters  for  members  of  parliament  were 
brethren  of  hospitals  which  were  corporations 


possessing  landed  estates.  The  income  ^'as 
divisible  annually  among  the  brethren  in  equal 
proportions,  and  each  brother  had  a  house 
assigned  to  him,  which  he  was  bound  to  repair. 
The  right  of  appointing  brethren  was  vest^  in 
trustees.  No  instance  of  removal  of  a  brother 
was  known.  A  candidate  for  appointment  must 
be  fifty-six  years  old,  "except  lame,  blind,  or 
impotent  persons  and  unfit  for  husbandry,  and 
should  be  an  inhabitant  or  a  child  of  one  having 
no  competent  means  of  living  : " — Held,  that 
freemen  of  the  borough  were  not  disqualified 
by  reason  of  being  brethren  of  the  hospitals.  lb. 
The  mere  fact,  that  occupation  was  originally 
conferred  from  charitable  motives,  and  is  still 
enjoyed  with  restrictions,  ^ill  not,  if  the  interest 
of  the  occupier  amounts  to  freehold,  preclude 
him  from  the  franchise.    JfVyer  v.  Bodenliam, 

1  Hopw.  &  G.  204. 

Women.] — Women  are  subject  to  legal  inca- 
pacity to  vote  at  an  election  either  for  a  borough 
or  for  a  county,  though  possessed  of  the  proper 
qualification.  Clwrlton  v.  Lings,  4  L.  R.,  G.  P. 
374  ;  38  L.  J.,  G.  P.  25  ;  19  L.  T.  534  ;  17  W.  R. 
284  ;  1  Hopw.  &  G.  1 ;  Chorlton  v.  Kestiler,  4 
L.  R.,  G.  P.  897  ;  1  Hopw.  &  G.  42. 

And  cannot  therefore  appeal  from  the  decision 
of  a  revising  barrister.  WiUon  v.  Salford,  1 
Hopw.  &  G.  44  ;  38  L.  J.,  G.  P.  85  ;  17  W.  R. 
161. 

Age — ^From  when  Beekoned.] — To  entitle  a 
voter  to  be  registered  in  respect  of  the  \2L  occu- 
pation franchise  under  the  Representation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  6,  he 
must  have  been  of  full  age  on  the  last  day  of 
July  in  the  qualifying  year.  Harg reaves  v. 
Hopper,  1  G.  P.  D.  195  ;  45  L.  J.,  G.  P.  105  ;  33 
L.  T.  530  ;  24  W.  R.  186. 

To   entitle  a  party  to  be  registered   under 

2  Will.  4,  c.  46,  8. 27,  in  respect  of  the  occupation 
of  premises,  it  is  not  necessary  that  he  should 
have  been  of  full  age  during  the  whole  of  the 
prescribed  period  of  occupation.  Powell  v.  Brad- 
ley, 18  G.  B.,  N.  S.  65  ;  1  H.  &  P.  159  ;  34  L.  J., 
G.  P.  67  ;  10  Jur.,  ]>".  S.  1240;  11  L.  T.  602  ;  13 
W.  R.  272. 

2.  GONVEYANCES  TO   MULTIPLY  VOTES. 

Vendor  not  priyy  to  Illegal  Objeet.l — A  oon» 
veyance  is  not  void  within  7  to  8  Will.  3,  c.  25, 
8.  7,  unless  the  vendor  is  party  or  privy  to  the 
illegal  object.  Marshall  v.  Bown,  7  M.  &  G.  188  ; 
8  Scott,  N.  R.  899 ;  1  Lutw.  Reg.  Gas.  278 ;  14 
L.  J.,  G.  P.  129  ;  9  Jur.  164. 

Where  the  object  which  the  vendees  of  an 
estate  had  in  view  by  their  purchase  was  to 
acquire  for  themselves  votes,  for  the  purpose  of 
multiplying  votes  for  the  election  of  members  of 
parliament,  and  such  object  was  known  and 
acquiesced  in  by  the  vendor's  solicitor,  but  it  did 
not  appear  that  the  vendor  knew  what  was  the 
object  of  the  vendees,  or  that  he  had  any  inten- 
tion, by  the  sale  of  the  estate,  so  to  multiply 
voices  : — Held,  that  the  case  did  not  fall  within 
7  &  8  Will.  3,  c.  25,  s.  7.  Hoyland  v.  BremneTy 
2  G.  B.  84 ;  1  Lutw.  Reg.  Gas.  381 ;  15  L.  J., 
G.  P.  133  ;  10  Jur.  36. 

Consideratioii  —  BonI  flde.]  —  A  conveyance 
made  for  a  bonll  fide  consideration,  in  trust,  as 
to  one-tenth,  for  the  grantor  himself,  and,  as  to- 
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the  other  nine-tenths,  for  certain  other  parties, 
who  amongst  themselves  contributed  nine-tenths 
of  the  purchase-money,  is  not  within  7  &  8  Will. 
3,  c.  25.  s.  7,  notwithstanding  the  avowed  object 
of  the  grantor  is  to  multiply,  and  of  the  other 
parties  to  acquire,  the  right  of  voting.  Thiirmley 
V.  Anpland,  2  C.  B.  160;  1  Lutw.  Reg.  Cas. 
423. 

A  bona  fide  grant  of  a  rent-charge  by  a  man  to 
his  son  and  his  son-in-law,  expre8»ed  to  be 
made  for  a  nominal  consideration  only,  is  not 
within  7  &  8  Will.  3,  c.  25,  s.  7,  though  all  the 
parties  contemplated  the  creation  of  votes,  yew- 
tan  v.  Crowley  (^Orertteers),  2  C.  B.  207. 

A  conveyance  of  land  by  one  vendor  to  several 
vendees,  for  a  bonft  fide  consideration,  is  valid, 
although  the  avowed  object  of  the  vendor  is  to 
multiply,  and  that  of  the  vendees  to  acquire,  the 
right  of  voting.  Ale-rauder  v.  ycwmuny  2  C.  B. 
122 ;  1  Lutw,  Reg.  Cas.  404  ;  15  L.  J,,  C.  P. 
134  ;  10  Jur.  313. 

A  conveyance  made  to  carry  into  effect  a  real 
iDonft  fide  contract  of  sale,  where  the  purchase- 
money  is  paid  and  the  possession  taken,  without 
any  secret  reservation  or  trust  whatever  for  the 
benefit  of  the  seller,  is  not  within  7  &  8  Will.  3, 
c.  25,  8.  7,  notwithstanding  it  is  made  with  a 
view  to  the  multiplying  of  votes,  or  the  splitting 
of  freeholds ;  the  intention  of  the  statute  being 
to  avoid  such  conveyances  only  made  with  that 
view,  as  are  in  themselves  fraudulent  and  collu- 
sive. Riley  V.  CroMley,  2  C.  B.  146  ;  1  Lutw. 
Reg.  Cas.  420  ;  15  L.  J.,  C.  P.  144 ;  10  Jur.  316. 

Katnral  Loye  and  Affection.] — A  con- 


veyance made  by  a  father  to  his  two  sons,  in 
consideration  of  natural  love  and  affection,  and 
with  the  object  of  multiplying  votes,  is  not  void, 
if  fraud  in  fact  is  not  found  by  the  revising  bar- 
rister. Xeicton.  V.  Ilargrea  reHy  2  C.  B.  163  ;  1 
Lutw.  Reg.  Cas.  424;  15  L.  J.,  C.  P.  154;  10 
Jur.  317. 

A  conveyance  of  property  by  a  father  to  his 
son  to  give  him  a  qualification  to  vote,  is  not  in- 
valid, but  is  a  bounty.   May  v.  May,  33  Beav.  81. 

Whether  Frandnlent  or  not] — The  question, 
whether  the  circumstances  attending  a  convey- 
ance or  a  grant  amount  to  fraud  or  not,  Is  a 
question  of  fact  for  the  revising  barrister  to 
determine,  and  is  not  one  which  the  court  can 
entertain  upon  appeal.  Keicton  (Orerseer»)  v. 
Mohherley,  2  C.  B.  203  ;  1  Lutw.  Reg.  Cas.  427  ; 
15  L.  J.,  C.  P.  164  ;  10  Jur.  318. 

EffiMt  ol]— Under  7  &  8  Will  3,  c.  25,  s.  7,  and 
10  Ann.,  c.  23,  s.  1,  a  fraudulent  conveyance 
executed  for  the  mere  purpose  of  conferring  a 
vote  is  void  only  to  the  extent  of  preventing  the 
right  of  voting  from  being  acquired,  but  is  valid 
and  effectual  as  between  the  parties  to  it  to  pass 
the  interest.  PMlpotts  v.  Phillpott*,  10  C.  B. 
85 ;  20  L.  J.,  C.  P.  11. 


3.  City  and  Bobouoh  Votbbs, 

a.  Freemen  and  Liverymen. 

Generally.] — Before  1832,  the  election  of  a 
member  of  parliament  for  the  borough  of  Bewdley 
was  vested  in  the  bailiff,  burgesses  and  twelve 
capital  burgesses,  who  were  required  to  be  resi- 
dent within  the  borough,  including  the  Far 
Forest,  and  who  appointed  the  bailiff  and  bur- 


gesses. Far  Forest  is  a  detached  part  of  a  parish, 
and  situate  within  the  old  borough.  By  2  &  3 
Will.  4,  c.  64,  8.  37,  the  detached  part  of  a  parish 
shall  not  be  included  within  a  borough,  if,  by 
.  reason  of  including  it,  the  boundary  of  such 
borough  would  not  be  continuous,  unless  such 
detached  part  heretofore  formed  part  of  the 
!  borough,  for  the  purpose  of  the  election  of  mem- 
bers of  parliament : — Held,  that  the  proviso  in 
2  &  3  Will.  4,  c.  64,  s.  37,  was  inserted  to  preserve 
existing  personal  rights  of  voting,  none  of  which 
depended  upon  the  retention  of  Far  Forest,  and 
therefore  it  was  not  included  within  the  present 
borough.  Palmar  v.  Allen,  6  C.  B.  51 ;  18  L.  J., 
C.  P.  266  ;  13  Jur.  708. 

A  freeman  of  the  borough  of  Shrewsbury 
paying  scot  and  lot,  for  upwards  of  two  years 
last  past,  and  down  to  the  25th  March,  1851, 
occupied  and  resided  in  a  house  on  the  Wyle 
Cop,  within  the  ancient  and  present  limits  of  the 
borough,  and  since  the  25th  Mareh.  down  to  and 
on  the  31st  July,  occupied  and  resided  in  a  house 
at  Cotonhill,  without  the  ancient  but  within  the 
present  limits  of  the  borough.  The  revising  bar- 
rister, holding  him  to  be  disqualified  by  2  Will.  4, 
c.  45,  s.  32,  expunged  his  name  from  the  list  of 
freemen  voters  : — ^The  court,  without  hearing 
any  argument  (the  counsel  for  the  respondent 
admitting  that  he  could  not  support  it),  reversed 
the  decision.  JdrvU  v.  Pe^le,  11  C.  B.  15  ;  2 
Lutw.  Reg.  Cas.  182. 

A  qualification  to  vote  in  a  borough  election  as 
an  inhabitant  householder  is  not  preserved  by  the 
2  Will.  4,  c.  45,  unless  it  has  been  retained  con- 
tinuously from  the  passing  of  that  act.  Jeffrey 
V.  Kitehener,  7  M.  &  G.  99 ;  8  Soott,  N.  R. 
923  ;  1  Lutw.  Reg.  Cas.  210  ;  14  L.  J.,  C.  P.  75  ; 
9  Jur.  138 ;  S.  P.,  Stanton  v.  Jeffrey,  7  M. 
&  O.  109,  n.  ;  8  Scott,  N.  R.  933  ;  1  Lutw. 
Reg.  Cas.  219,  n. ;  14  L.  J.,  C.  P.  79,  n. ;  9  Jur. 
140. 

In  a  borough  every  person  who  has  been  an  in- 
habitant householder  for  six  months  next  before 
the  day  of  election  was,  at  the  time  of  the  passing 
of  2  Will.  4,  c.  45,  entitled  to  vote.  K.  was  thus 
entitled  ;  but  in  the  beginning  of  October,  1832, 
ceased  to  be  an  inhabitant  householder  for  four- 
teen weeks  : — Held,  that  he  could  not  afterwards 
regain  this  franchise  by  becoming  an  inhabitant 
householder.    lb. 

By  a  local  act,  resident  freemen  of  a  borough 
were  empowered  to  elect  from  their  body  deputies 
to  act  for  them  in  the  management  of  the  free- 
men's allotments,  and  the  deputies  were  em- 
powered to  divide  certain  of  the  lands  "into 
small  allotments  among  the  resident  freemen 
desirous  to  become  occupiers  thereof,  at  a  small 
annual  rent,  the  allotments  to  be  held  by  each 
resident  freeman  desiring  to  become  the  occupier, 
obtaining  possession  thereof,  so  long  as  be  shall 
be  willing  to  hold  the  same,  and  shall  pay  the 
annual  rent,  and  conform  to  the  regulations  to 
be  made  from  time  to  time  by  the  deputies." 
The  lands  were  vested  absolutely  in  the  deputies 
for  the  time  being,  in  trust  for  the  resident 
freemen,  with  power  to  sell  the  same,  with  the 
consent  of  a  major  part  of  the  freemen  assembled 
at  a  meeting  convened  for  that  purpose  ;  and  a 
power  of  re-entry  was  reserved  to  the  deputies, 
in  case  any  freeman  should  be  in  arrear  of  rent 
for  his  allotment  for  fourteen  days,  or  should 
fail  to  conform  to  the  provisions  of  the  act  or  the 
rules  of  the  deputies  : — Held,  that  each  allottee 
had  a  freehold  estate  of  an  uncertain  duratiou  in 
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"his  allotment,  which  entitled  him  to  vote  in  the 
election  of  members  for  the  borough.  Beemm 
V.  Burton,  12  C.  B.  647  ;  2  Lutw.  Reg.  Cas.  226  ; 
22  L.  J.,  C.  P.  33. 

In  a  boroagh  in  which  freemen  by  birth  were 
entitled  to  vote  prior  to  2  Will.  4,  c.  45,  the  right 
is  preserved  by  s.  32.  not  only  to  those  whose 
fathers  were  entitled  to  their  freedom  previously 
to  the  3l8t  March,  1831,  but  to  the  lineal  descen- 
'dants  of  all  persons  entitled  to  their  freedom  before 
that  day.  Oaydon  v.  Petwraft,  18  C.  B.,  N.  S.  11  ; 
1  H.  &  P.  97  ;  34  L.  J.,  C.  P.  63  ;  10  Jur.,  N.  S. 
1206  ;  11  L.  T.  483  ;  13  W.  R.  267. 

The  right  of  voting  in  a  borough  w«is  in  the 
•capital  burgesses.  In  the  corporation  of  the 
borough  there  were  four  cl&sses,  viz.,  first,  capital 
burgesses ;  secondly,  assistant  burgesses  ;  thirdly, 
landowners  ;  and  fourthly,  free  burgesses  or  com- 
moners. The  process  by  which  a  party  became  a 
•capital  burgess  was  as  follows  : — The  senior  free 
burgess  becomes  a  landowner  upon  a  vacancy 
occurring,  and  in  like  manner  a  landowner  be- 
•comes  an  assistant  burgess ;  but  where  a  vacancy 
occurs  amongst  the  capital  burgesses,  the  majority 
of  such  body  elect  one  of  the  assistant  burgesses, 
without  regard  to  seniority.  Where,  under  such 
circumstances,  A.  was  electa  a  capital  burgess,  he 
iiaving  been  originally  admitted  a  free  burgess  in 
respect  of  birth  : — Held,  that  his  right  to  vote  was 
not  taken  away  by  the  proviso  in  the  32nd  section 
of  the  act,  which  enacts,  that  no  person  who 
ahall  have  been  elected,  made  or  admitted  a 
burgess  or  freeman  since  the  1st  March,  1861, 
otherwise  than  in  respect  of  birth  or  servitude, 
or  who  shall  hereafter  be  elected,  made  or  ad- 
mitted a  freeman  otherwise  than  in  respect  of 
birth  or  servitude,  shall  be  entitled  to  vot«. 
Gale  V.  Chuhb,  1  Lutw.  Reg.  Cas.  544 ;  4  C.  B. 
41 ;  16  L.  J.,  C.  P.  54  ;  11  Jur.  22. 

Of  London.] — The  proviso  in  2  Will.  4,  c.  45,  s. 

•32,  and  5  &  6  Will.  4,  c.  76,  sa.  4,  6,  which  ex- 

•cludes  freemen  and  liverymen  from  voting  in 

•certain  cases,  does  not  apply  to  freemen  and 

liverymen  of  the  city  of  London.    Crouolier  v. 

Brawns,  2  C.  B.  97  ;   1  Lutw.  Reg.  Cas.  388 ; 

15  L.  J.,  C.  P.  74  ;  10  Jur.  184. 

OAoer  in  the  Army.] — An  officer  in  the  army, 
.as  he  is  notsui  juris  as  to  his  movements,  cannot 
be  said  to  reside  in  a  borough  unless  he  is  actually 
present  there  during  the  time  required  so  as 
to  qualify  for  a  vote  as  a  freeman.  Ford  v. 
HaH,  9  L.  R.,  C.  P.  273 ;  43  L.  J.,  C.  P.  24  ;  29 
L.  T.  685  ;  22  W.  R.  159  ;  2  Hopw.  &  C.  167. 

Kon-payment  of  Bates.] — A  party  entitled 
before  2  Will.  4,  c.  45,  to  vote  as  an  inhabitant 
householder  paying  scot  and  lot,  does  not  by  s.  33 
lose  his  qualification  by  having  omitted  for  one 
year  to  pay  his  rates  before  the  last  day  of  July. 
Mclu  V.  Field,  4  C.  B.  63 ;  1  Lutw.  Reg.  Cas. 
566  ;  16  L.  J.,  C.  P.  61 ;  10  Jur.  1088. 

b.  Beoipients  of  Alms, 

When.] — Land  was  devised  to  trustees  to  dis- 
tribute a  portion  of  the  rents  unto  the  poorest 
inhabitants  of  a  tything  as  the  trustees  should 
think  fit.  The  portion  generally  amounted  to 
40/.  a  year,  and  was  annually  distributed 
amongst  about  eighty  of  the  labouring  popula- 
tion of  the  tything,  according  to  the  discretion  of 
the  trustees,  in  sums  varying  from  2^.  6^.  to 
\'2s.  6d,j  according  to  the  necessities  of  the  re- 


cipient and  the  number  of  his  family.  A.  and 
B.,  who  were  agricultural  labourers  and  inhabi- 
tants of  the  tything,  and  on  the  list  of  voters  for 
the  borough,  received  each  during  the  electoral 
year,  128.  6d,  of  the  money  so  distributed  under 
the  trust.  Neither  of  them  had  during  such 
period  received  parochial  relief,  but  A.  had  fre- 
quently in  previous  years  received  parochial 
relief,  and  B.  had  two  years  before  applied  for 
pai-ochial  relief,  but  had  been  refused  on  the 
ground  that  it  was  considered  he  did  not  need 
it : — Held,  that  both  pei-sons  had  received  alms 
within  8.  36  of  2  Will.  4,  c.  45,  and  were  there- 
fore disqualified  from  voting.  Harrison  v.  Ca  rter  ; 
QfoJi'g  ca4te  and  Port'it  cane,  2  C.  P.  D.  26  ;  46 
L.  J.,  C.  P.  57  ;  35  L.  T.  511  ;  25  W.  R.  182  ;  2 
Hopw.  &  C.  324. 

c.  Frexniaea. 

Honieg.]  —  The  word  '"house,"  as  used  in  2 
Will.  4,  c.  45,  s.  27,  is  not  restricted  in  meaning 
to  a  dwelling-house.  Daniel  v.  CouUting,  7  M. 
&  G.  122  ;  8  Scott,  N.  R.  949 ;  1  Lutw.  Reg. 
Cas.  230  ;  14  L.  J.,  C.  P.  70  ;  9  Jur.  258. 

A  building  consisting  of  apartments  once  used 
as  kitchens,  shop,  sitting-rooms,  and  bed-rooms, 
and  which  possessed  the  usual  conveniences  to  fit 
it  for  a  dwelling-house,  although  the  voter  occu- 
pied the  greater  portion  for  warehousing  goods 
and  as  a  8ale-i*oom,  and  let  ofif  another  portion  as 
workshops,  is  proi^erly  stated  in  the  qualification 
in  the  list  of  voters  as  a  house.    lb, 

A  building,  the  lower  part  of  which  is  used  as 
a  cowhouse  and  a  stable,  and  the  upper  part, 
consisting  of  a  chamber,  used  as  a  dwelling- 
place,  is  properly  described  as  a  house.  Nvnn 
V.  Denton,  7  M.  &  G.  66  ;  8  Scott,  N.  R.  794 ;  1 
Lutw.  Reg.  Cas.  178;  14  L.  J.,  C.  P.  43;  8  Jur. 
1102. 

Tinder  30  ft  81  Vict.  c.  102.] — A  leaseholder 
who  possessed  the  county  franchise  in  respect 
of  a  house  in  a  borough  (under  10^.  yearly  value) 
before  30  k,  31  Vict.  c.  102,  is,  since  that  act, 
deprived  of  such  frandiise,  by  the  joint  opera- 
tion of  the  2  Will.  4,  c.  45,  s.  25,  and  30  &  31 
Vict.  c.  102,  8.  59,  a  house  now  sufficing,  iiTe- 
spectively  of  its  value,  to  confer  on  the  occupier 
a  borough  qualification.  Buntimf's  case,  4  L.  R., 
C.  P.  426  ;  88  L.  J.,  C.  P.  37 ;  19  L.  T.  560 ;  17 
W.  R.  141  ;  1  Hopw.  &  C.  49. 

When  a  house  of  ordinai'y  construction,  free 
from  structural  severance,  is  wholly  let  out  to 
several  tenants,  who  are  the  exclusively  rated 
tenants,  either  of  one  room  or  of  two  rooms 
communicating  by  the  common  staircase,  with 
the  joint  user  of  the  passages  and  staircases,  and 
equal  control  over  the  outer  door,  fastened  or 
not,  and  with  or  without  the  joint  user  of  con- 
veniences outside  such  house : — Held,  per  Bovill, 
C.  J.,  and  Keating,  J.,  that  the  tenements  of 
such  tenants  are,  and  per  Willes,  J.,  and  Brett, 
J.,  that  they  are  not,  dwelling-houses  within  the 
3id  section  of  the  Representation  of  the  People 
Act,  1867,  30  &  31  Vict.  c.  102.  Ellu  v.  Burch, 
Tliomson  v.  Ward,  6  L.  R.,  C.  P.  327  ;  40  L.  J., 
C.  P.  169 ;  24  L.  T.  679  ;  1  Hopw.  &  C.  i580, 
537. 

The  premises  in  respect  of  the  occupation  of 
which  as  a  dwelling-house  a  borough  franchise 
was  claimed,  consisted  of  two  rooms,  which  were 
not  structurally  separated  from  the  rest  of  the 
house  of  Avhich  they  formed  part,  and  were  con- 


895 


ELECTION    J.AW— Registration  of  Voters. 


S%- 


nected  by  a  staircase  and  passages  used  by  the 
voter  in  common  with  the  tenants  of  the  other 
rooms  of  the  house,  which  were  let  out  in  a  similar 
manner,  the  landlord  not  living  in  the  house,  and 
the  outer  door  being  under  the  sole  control  of  the 
several  tenants.  These  two  rooms  and  the  voter 
in  respect  of  them  were  rated  separately  to  the 
relief  of  the  poor  in  all  the  rates  made  during  the 
qualifying  year,  but  until  the  first  rate  made 
after  the  commencement  of  the  qualifying  year, 
these  rooms  had  not  been  separately  rated  from 
the  rest  of  the  house,  and  there  was  therefore  a 
part  of  the  qualifying  year  during  which  the 
rooms  were  not  separately  rated.  The  revising 
barrister  found  as  a  fact  that  the  two  rooms 
were  occupied  by  the  voter  as  a  separate  dwell- 
ing, and  were  separately  rated  to  the  relief  of 
the  poor : — Held,  by  Keating,  J.,  and  Denman, 
J.,  that  the  rooms  constituted  "  a  dwelling-house  " 
within  the  30  &  31  Vict.  c.  102,  s.  3 ;  and  by 
Brett,  J.,  and  Honyman,  J.,  that  they  were  not 
••  a  dwelling-house  "  within  the  meaning  of  that 
section.  Boon  v.  H&ward^  9  L.  R.,  C.  P.  277 ; 
43  L,  J.,  C.  P.  115 ;  29  L.  T.  382 ;  22  W.  R.  535  ; 
2  Hopw.  &  C.  208. 

In  Beflpeot  of  Part  of  a  Honae.] — The  occupa- 
tion of  part  of  a  house  may  confer  a  right  to 
vote  for  a  city  or  borough,  under  2  Will.  4,  c.  45, 
s.  27,  if  there  is  an  independent  occupation  and 
actual  severance  from  the  rest.  Ilenrette  v. 
Booth,  16  C.  B.,  N.  S.  500  ;  1  H.  &  P.  23  ;  33 
L.  J.,  C.  P.  61 ;  9  Jur.,  N.  S.  1293  ;  9  L.  T.  392  ; 
12  W.  R.  173. 

A  person  occupied,  as  tenant,  the. whole  of  the 
upper  floor  of  a  house.  The  floor  consisted  of  an 
inner  and  outer  room  opening  into  each  other, 
and  were  together  of  the  requisite  value  to  confer 
a  vote.  He  resided  in  one  room,  and  used  the 
other  as  a  shop.  The  outer  room  communicated 
with  the  landing  on  the  staircase  by  an  outer 
door,  over  which  he  had  absolute  control.  The 
other  floors  of  the  house  were  occupied  by  other 
tenants  in  the  same  manner,  and  all  the  tenants 
had  access  to  their  several  holdings  fi*om  the 
street,  through  a  door  which  was  generally  open 
in  the  day,  but  was  allowed  to  swing  to  at  night : 
— Held,  that  he  occupied  a  house.    Ih, 

An  occupant  of  a  first  floor,  being  part  of  a 
house,  but  which  part  is  neither  shop,  warehouse, 
nor  counting-house,  nor  building  analogous  to 
those  mentioned  in  s.  27  of  the  2  WilL  4,  c.  45, 
there  being  no  actual  severance  of  it  from  the 
rest  of  the  house,  is  not  entitled  to  vote  for  a  city 
or  a  borough.  Wilson  v.  RohertSj  11  G.  B.,  N.  S. 
50 ;  K.  &  G.  430 ;  31  L.  J.,  C.  P.  78 ;  8  Jur., 
N.  a  719  ;  6  L.  T.  838. 

Part  of  a  house  used  for  residence  does  not 
confer  a  qualification  for  a  borough  vote  as  being 
included  under  the  words  "  house,  warehouse,  1 
counting-house,  shop,  or  other  building,"  within 
2  Will.  4,  c.  45,  s.  27.  Cook  v.  Humher,  11 
C.  B.,  N.  S.  733 ;  K.  &  G.  413 ;  31  L.  J.,  C.  P.  73  ; 
8  Jur.,  N.  S.  698 ;  10  W.  R.  427. 

In  order  that  part  of  a  house  may  be  a  house 
within  the  meaning  of  that  enactment,  there 
must  be  an  actual  severance  of  the  part  from 
the  rest  of  the  house.    Ih, 

An  occupier  of  part  of  a  house  may  be  qualified  , 
by  reason  of  his  occupation,  although  he  may  not 
have  a  key  of  the  outer  door,  or  may  not  have 
uncontrolled  access  to  the  tenement,  or  be  free 
from  any  servitude  or  rights  of  entry  reserved  by 
the  landlord,  which  affect  only  the  vsJue  of  the 


tenement,  if  from  other  cireumstances  it  appeais- 
that  the  party  claiming  the  qualification  is  sub- 
stantially tenant  of  a  separate  dwelling,  and  not 
merely  of  apartments  in  the  house  of  another ; 
the  true  question  being,  not  what  is  the  nature 
of  the  occupation,  but  what  is  the  nature  of  that 
which  is  occupied.    Ih. 

Where  A.  rented  and  resided  in  one  side  of  a 
house,  the  side  consisting  of  rooms  on  the  ground, 
floor,  having  doors  into  the  house  passage  or  hall, 
which  was  shut  off  from  the  street  by  an  outer 
door,  kept  closed  night  and  day;  and  also  of 
rooms  on  the  upper  fioor,  approadiod  by  a  stair- 
j  case  used  exclusively  by  him,  between  which  and 
;  the  room  on  the  other  side  of  the  passage  (occu- 
i  pied  by^  his  landlord,  the  owner  of  the  whole 
house,  who  resided  on  the  premises  with  his 
family)  there  was  no  communication, — ^A.  had  a 
lock  and  key  to  each  of  his  rooms,  and  both  he 
and  his  landlord  had  keys  of  the  street-door : — 
Held,  that  A.'s  residence  was  not  a  house,  but  part 
of  a  house,  without  any  actual  severance  froon 
the  rest,  and  that  he  was  therefore  not  qualified,, 
in  respect  of  the  subject  of  occupation,  to  be 
registered  as  a  borough  voter.    Ih. 

The  claimant  of  a  borough  vote  had  during 
the  qualifying  period  occupied  as  sole  tenant  at 
a  weekly  rent  a  room  in  a  house,  which  he  fur- 
nished himself,  as  his  residence.  At  the  com- 
mencement of  the  qualifying  period  all  the 
rooms  in  the  hou^  were  similarly  let  off  to 
tenants  as  their  residences,  each  tenant  having 
a  key  to  his  room  and  a  key  of  the  front  door. 
During  the  qualifying  period  the  tenant  of  one 
of  the  other  rooms  relinquished  his  tenancy,  and 
gave  up  the  key  of  his  room  and  his  front-door 
key  to  the  landlord,  who  thereupon  took  the 
usual  steps  to  obtain  a  new  tenant  of  the  vacant 
room.  Tjie  landlord  did  not  during  any  part  of 
the  qualifying  period  reside  in  the  house  -or  any 
part  of  it,  either  personally  or  by  any  servant, 
nor  did  he  exercise  any  control  over  it,  except 
such  control,  if  any,  as  might  by  law  be  conferred 
on  him  by  reason  of  the  vacating  of  the  room 
and  the  delivery  of  the  keys  to  him  by  the  out- 
going tenant  as  aforesaid : — Held,  that  the 
claimant  was  entitled  to  the  franchise  as  an  in- 
habitant occupier  of  a  dwelling-house.  AnchetHl 
V.  Baylis,  10  Q.  B.  D.  577;  62  L,  J.,  Q. 'B. 
104  ;  48  L.  T.  342 ;  31  W.  R,  233  ;  47  J.  "P. 
356  ;  1  Colt  289— C.  A.  Affinning  46  J.  P. 
791. 

An  owner  6f  a  copyhold  house  within  a  borough,, 
who  does  not  occupy,  but  lets  it  out  in  separate 
tenements,  is  disqualified,  in  respect  of  such 
house,  for  a  county  vote,  the  house  being  of  suffi- 
cient value  to  give  him  a  borough  vote,  although 
the  separate  tenements  are  each  not  of  a  value 
to  qualify  for  a  borough  vote.  Proctor  v.  An- 
nison,  7  C.  B.,  N.  S.  48  ;  K.  &  G.  297  ;  29  L,  J.,. 
G.  P.  90  ;  6  Jur.,  N.  S.  666  ;  1  L.  T.  187. 

Connting-lioaso.] — ^To  entitle  an  occupier  to 
a  vote  in  respect  of  a  counting-house,  under  2 
Will.  4,  c.  45,  8.  27,  it  need  not  consist  of  an 
entire  building,  or  be  structurally  severed  from 
the  rest  of  the  house  of  which  it  forms  a  part.. 
Piercy  v.  Maclean,  5  L.  R..  C.  P.  252  ;  39  L.  J., 
G.  P.  115 ;  21  L.  T.  213  ;  18  W.  R.  782  ;  1  Hopw. 
&  C.  371. 

Therefore  a  room  let  to  and  occupied  as  a 
counting-house  by  a  tenant  who  has  a  key  to  the 
outer  door  of  the  house,  and  who  has  also,  and  to 
the  exclusion  of  the  landloi-d,  the  key  of  the  door 
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which  scpATates  such  room  from  the  landing  of 
the  staircase,  which  gives  access  to  that  and  the 
other  rooms  of  the  house,  is  sufficiently  con- 
Rtitutod  a  counting-house,    lb. 

Chambers.] — The  tenant  for  business  purposes 
of  a  separate  room  forming  part  of  a  set  of 
chambers  in  the  Temple,  is  not  entitled  to  be 
rceistered  as  the  occupier  of  a  tenement,  within 
2  Will.  4,  c.  45,  8.  27.  Outhbertson  v.  Buttn-- 
trorth,  4  L.  R.,  C.  P.  523  ;  .88  L.  J.,  C.  P.  98 ;  21 
L.  T.  140  ;  17  W.  R.  466 ;  1  Hopw.  &  C.  188. 

A  tenant  of  a  set  of  chambers  in  the  Inns  of 
Court,  forming  a  house  within  2  Will.  4,  c.  45, 
8.  27,  does  not  cease  to  occupy  them  within  the 
meaning  of  that  section,  by  letting  a  room  un- 
furnished to  another  person,  he  himself  still  re- 
taining another  room  for  his  own  use,  and  being 
bound  to  supply  a  clerk,  a  laundress,  and  coals 
for  such  person,  and  pay  the  rates  and  taxes, 
though  such  person  has  a  key  of  the  outer  door 
and  may  lock  up  his  room  if  he  pleases.  Smith  v. 
LanraMer,  5  L.  R.,  C.  P.  246  ;  39  L.  J.,  C.  P.  33  ; 
21  L.  T.  492 ;  18  W.  R.  170  ;  1  Hopw.  &  0.  287. 

Buildings.  J — A  cowhouse  or  a  stable,  sub- 
stantially built  of  stone,  the  roof  of  which  is  tiled, 
having  a  door  with  a  lock  and  key,  and  being 
suitable  for  the  purpose  for  which  it  is  used,  and 
also  conveniently  placed  for  the  occupation  of 
the  claimant's  land,  is  a  building,  within  the 
meaning  of  that  word  in  2  Will.  4,  c.  45,  s.  27. 
Whitmftre  v.  WeiUoeh  (Tmim  ClerJt),  1  Lutw. 
Reg.  Cas.  10  ;  7  Scott,  N.  R.  489  ;  5  M.  &  G.  9  ; 
13  L.  J.,  C.  P.  55  ;  7  Jur.  1064. 

A  room  in  a  factory,  being  a  distinct  or  a  sepa- 
rate portion  thereof,  of  which  the  tenant  has  the 
exclusive  use,  and  also  the  key  of  the  door,  is 
a  building.  Wr'tght  v.  StorUport  (Toum  Clerk)y 
I  liUtw.  Reg.  Cas.  32 ;  5  M.  &  G.  33 ;  7  Scott. 
N.  R.  561 ;  13  L.  J.,  C.  P.  50  ;  7  Jur.  1112. 

The  fact  of  the  landlord  contracting  to  furnish. 
and  furnishing,  power  from  a  steam-engine  to 
work  a  spinning-machine  in  such  room,  in  com- 
mon with  machines  in  other  rooms  in  the  factory, 
does  not  destroy  the  exclusive  character  of  such 
occupation.    //;. 

A  shed,  described  as  standing  against  a  wooden 
paling,  but  not  fastened  thereto ;  six  posts  put 
into  the  ground  support  a  tarpaulin  which  forms 
the  roof ;  one  of  the  sides  is  boarded  up  with 
>>oards  nailed  to  the  posts  :  the  shed  is  used  to 
put  barrows,  posts,  &c„  into,  and  wharfage  is  paid 
for  the  use  of  it — is  a  warehouse  or  other  building. 
WatMon  V.  Cotton,,  5  C.  B.  51 ;  2  Lutw.  Reg. 
Cas.  53  ;  17  L.  J.,  C.  P.  68 ;  11  Jur.  1106. 

A  claimant  occupied  a  farm  within  a  borough 
of  the  clear  annual  value  of  10/.  At  the  time  of 
the  demise  of  the  farm  there  was  no  building  on 
the  land.  An  electioneering  agent,  having  no 
interest  in  the  land,  caused  a  shed,  made  of  boards, 
nailed  to  posts  let  into  the  ground,  to  be  erected 
on  the  land,  and  the  claimant  occupied  the  shed, 
in  which  he  kept  agricultural  implements : — 
Held,  that  the  shed  was  not  a  building,  and  that 
the  claimant's  occupation  was  not  in  the  capacity 
of  tenant.  Powell  v.  BoraHon,  18  C.  B..  N.  S. 
176  ,1  H.  &  P.  179  ;  34  L.  J.,  C.  P.  73  ;  li  Jur.. 
N.  S.  160  ;  11  L.  T.  734  ;  13  W.  R.  465. 

A  claimant  was  a  market-gardener,  and 
occupied  a  piece  of  land  in  a  borough.  At  the 
time  of  the  demise  to  the  claimant  tnere  was  no 
building  on  the  land,  but  the  claimant  afterwards 
erected  on  the  land,  at  his  own  expense,  a  wooden 
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structure,  supported  by  wooden  posts  let  into  the 
ground,  having  boarded  sides,  and  a  thatched 
roof.  This  shed  was  used  by  the  claimant  for 
storing  potatoes,  and  other  things  connected  with 
his  business: — Held,  that  this  structure  was  a 
building.    Powell  v.  Farmer,  18  C.  B.,  N.  S.  168  ; 

1  H.  &  P.  172 ;  34  L.  J.,  C.  P.  71  ;  11  Jur.,  N.  S. 
162  ;  11  L.  T.  736  ;  13  W.  R.  467.  See  Korrigli 
V.  IlarriSj  infra. 

Joinder  of  Buildings  so  as  to  Constitnte  one 
entire  Qnalifieation.] — A  party  occupied  a  house 
and  shop  separated  from  each  other  by  a  yard 
inclosed  all  round,  save  but  for  an  open  passage, 
communicating  with  the  street : — Held,  that  such 
house  and  shop  were  not  within  the  same  curtilage, 
and  therefore  could  not  be  joined  together  so  as 
to  constitute  one  entire    qualification    within 

2  Will.  4,  c.  45,  8.  27.    Powell  v.  Price  or  Pace, 

1  Lutw.  Reg.  Cas.  586 ;  4  C.  B.  105 ;  16  L.  J,, 
C.  P.  139;  11  Jur.  475. 

A.  occupied  a  stable  and  a  coach-heuse,  which 
adjoined  one  another,  and  were  under  the  same 
roof,  the  stable  standing  at  the  back  of  the  coach- 
house, and  there  being  two  grated  windows  look- 
ing from  one  into  the  other,  but  no  internal 
communication  by  which  a  person  could  pass 
from  one  to  the  other.  The  door  of  the  coach- 
house was  under  a  covered  gateway,  leading  from 
the  street  into  a  yard,  in  which  yard  was  the 
stable  door.  Neither  the  stable  nor  the  coach- 
house, separately,  was  of  the  yearly  value  of  lOL, 
but  the  two  together  were: — Held,  that  they 
formed  but  one  building  within  2  Will.  4,  c.  45, 
s.  27,  in  respect  of  his  occupation  of  which  A. 
was  entitled  to  be  registered  as  a  voter.  JbVffe 
V.  Bice,  6  C.  B.  1  ;.2  Lutw.  Reg.  Cas.  90;  18 
L.  J.,C.  P.  25;  13  Jur.  39. 

Certain  premises  consisted  of  a  two-stalled 
stable  built  of  brick,  to  which  was  annexed 
another  brick  building,  of  lower  elevation ;  to 
which  again  was  annexed  an  irregular  wooden 
building.  Each  of  the  buildings  had  an  opening 
into  a  common  yard,  but  there  was  no  internal 
communication  between  them.  All  three  build- 
ings were  occupied  under  one  landlord,  and  used 
by  the  claimant  for  the  purpose  of  his  trade : — 
Held,  that  the  three  buildings  constituted  but 
one  building.    Poionall  v.  Dawson,  11  C.  B.  9  ; 

2  Lutw.  Reg.  Cas.  177;  21  L.  J.,  C.  P.  14;  16 
Jur.  549. 

TTwo  distinct  buildings  cannot  be  joined 
together,  in  order  to  constitute  a  right  to  be 
registered  as  a  borough  or  a  city  voter.  Dwjhvrttt 
V.  Fieldefi  or  Fielder,  7  M.  &  G.  182 ;  8  Scott, 
N.  R.  1013 ;  1  Lutw.  Reg.  Cas.  274  ;  14  L.  J., 
C.  P.  126  ;  9  Jur.  376. 

Joinder  of  Buildings  and  Land.] — ^A.  occupied 
a  house  and  a  garden  within  a  borough,  taken  by 
him  of  the  same  landlord  at  the  same  time,  and 
at  one  entire  rent.  The  house  alone  was  not  of 
the  annual  value  of  10/.,  but  the  house  and 
garden  together  were  of  that  value ;  but  they 
were  entirely  separated  by  waste  land  and  a  row 
of  buildings  : — Held,  that  A.  had  a  good  quali- 
fication'for  a  borough  voter  within  2  Will.  4,  c.  45, 
s.  27,  for  in  the  woids  "  land  occupied  therewith," 
"  therewith  "  referred  to  time  ana  not  to  locality. 
Collins  V.  Thomas  (Toion  Clerk,  Tewkesbvri/), 
2  Lutw.  Reg.  Cas.  219 ;  22  L.  J.,  C.  P.  38 ;  17 
Jur.  25. 

The  building  referred  to  in  2  Will.  4,  c.  45, 
8.  27,  must  be  a  building  of  some  permanence, 
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some  utility,  and  of  real  Talue ;  but  when  held 
with  land,  although  the  value  of  the  holding 
may  be  trifling,  it  will  be  sufficient  to  qualify  S 
it  adds  to  tlie  bona  fide  value  of  the  whole. 
Norrith  v.  HarrU,  1  L.  R.,  C.  P.  155  ;  35  L.  J., 
C.  P.  101  ;  12  Jur.,  N.  S.  627  ;  14  L.  T.  764  ;  14 
W.  R.  479  ;  1  H.  &  R.  358  ;  1  H.  &  P.  305. 

A  substantial  building  used  by  a  farmer  for 
agricultural  purposes,  connected  with  his  own 
farm,  is  a  sufficient  building :  and  it  is  not  neces- 
sary that  it  should  be  uscS'for  a  strictly  com- 
mercial  purpose.    Ih, 

When  the  amount  required  for  a  borough 
qualification  is  made  up  partly  by  building  and 
partly  by  land,  there  is  nothing  to  define  the 
proportion  which  the  building  must  bear  to  the 
value  of  the  land  ;  and  it  is  therefore  sufficient 
to  give  such  qualification,  so  far  as  the  value  of 
the  building  is  concerned,  if  the  building  honk 
fide  adds  to  the  land's  annual  value  to  be  let, 
though  in  a  small  degree.    Ih, 

So  a  stone  building  consisting  of  four  walls 
and  a  roof  standing  on  land  occupied  by  a 
farmer  at  a  yearly  rent  of  more  than  10/.,  and 
used  by  him  for  the  purpose  of  storing  guano  in, 
is  a  building.    1  h. 

The  building  had  three  stone  walls  and  a  roof, 
and  was  open  in  front.  The  land  was  used  for 
grazing  the  voter's  cattle,  and  lie  building  was 
useful  as  affording  shade  and  shelter  to  them, 
and  the  building  was  worth  about  5*.  a  year  to 
the  tenant :— Held,  a  building.    Ih, 


d.  Tearly  Value. 

The  proper  criterion  of  clear  yearly  value 
within  2  Will.  4,  c.  46,  s.  27,  is  the  fair  annual 
rent,  ^vithout  making  any  deduction  on  account 
of  repairs  or  insurance.  Qdrill  v.  Wood, 
CJMtnum  (^Orerfteers),  2  C.  B.  210;  1  Lutw. 
Reg.  Cas.  483  ;  15  L.  J.,  C.  P.  160  ;  10  Jur.  336. 

What  is  the  clear  yearly  value  of  premises  is  a 
question  of  fact  for  the  revising  barrister,  and 
with  his  decision  the  court  will  not  interfere. 
Coogan  v.  lAichett,  1  Lutw.  Reg.  Cas.  447 ;  2  C. 
B.  182 ;  15  L.  J.,  C.  P.  159 ;  10  Jur.  141. 


e.  Lodflrera. 

Who  are.] — A  person  occupied  lodgings  in  a 
borough  in  London,  separately  and  as  sole 
tenant,  for  the  requisite  twelve  months.  He  had 
also  a  house  in  Dorsetshire,  where  he  kept  an 
establishment  of  servants  all  the  year  round. 
When  in  London,  he  resided  at  the  lodgings, 
and  had  done  so  at  intervals  for  two  mouths  out 
of  the  twelve  : — Held,  a  sufficient  residence  to 
entitle  him  to  vote  as  lodger  for  the  borough. 
Biy}id  V.  St,  George,  Ilamtver  Square (^Ocerscertf),. 
6  L.  R.,  C.  P.  312  ;  40  L.  J.,  C.  P.  47 ;  23  L.  T. 
494  ;  19  W.  R.  101 ;  1  Hopw.  &  C.  427. 

Previoni  to  SO  ft  31  Vict  c.  102.1- 

• a  r%  m  .  .  -     -      -       J. 


The  occupier  of  a  floor  in  a  house  in  which  the 
landlord  himself  resides  is  a  mere  lodger,  and 
not  entitled  to  be  registered  as  a  voter,  although 
he  has  a  key  to  the  outer  door.  HilVs  caJte,  7 
M.  &  G.  151 ;  1  Lutw.  Reg.  Ca«*.  252  ;  8  Scott, 
N.  R.  979  ;  14  L.  J.,  C.  P.  79  ;  9  Jur.  116  ;  S.  P., 
OrocUr  V.  Lamheth,  8  Scott,  N.  R,  985  ;  7  M.  & 
G.  156,  n. ;   1  Lutw.  Reg.  Cas.  256,  n. 

The  occupier  of  part  of  a  house,  where  the 
landlord  resides  upon  the  premises  and  retains 


the  key  of  the  outer  door,  is  a  mere  lodger,  and 
is  not  a  person  occupying  as  owner  or  tenant. 
PotU  V.  Sm^dley,  8  Scott,  N.  R.  907  ;  7  M.  &  G. 
86 ;  1  Lutw.  Reg.  Cas.  196. 


Oeenpiers  of  Soomf  in  College  at  Vni- 


▼enity.] — A  set  of  rooms  in  a  college  at  Oxfonl 
or  Cambridge  is  a  dwelling-house  within  30  &  31 
Vict.  c.  102,  and  the  occupier  is  therefore  not 
entitled  to  vote  for  the  borough  as  a  lodger  in 
respect  of  such  rooms.  lialt^vell  v.  Peter*, 
4  L.  R.,  C.  P.  639 ;  38  L.  J.,  C.  P.  266  ;  17  W.  R. 
970  ;  1  Hopw.  &  C.  251. 

The  2  Will.  4,  c.  45,  s.  78,  which  forbitls  any 
pei'sou  to  vote  for  the  boroughs  of  Oxford  or 
Cambridge  in  respect  of  the  occupation  of  cham- 
bers or  premises  in  any  college,  applies  to  the 
new  franchises  creatc<l  by  30  &  31  Vict.  c.  KI2. 
Ih, 

Separate  and  Sole  Ooenpation.] — To  establish 
the  lodger  franchise,  a  claimant  must  occupy 
separately  and  as  sole  tenant.  IlarrU  v. 
O'Connor,  5  Ir.  R.,  C.  L.  64. 

Therefore,  where  the  claimant  and  his  brother 
took  a  furnished  sitting-room  and  two  bedrooms 
at  an  Aimual  rent  of  45/.,  occupying  the  sitting- 
room  in  common,  and  each  his  own  bedroom 
separately,  he  was  entitled  to  the  franchise, 
although  each  bedroom  was  not  of  the  clear 
letting  value  of  10/.    Ih. 

A  claimant  used  one  of  the  rooms  mentioned 
in  his  claim  as  a  workroom,  and  four  men,  not 
in  his  employment,  worked  at  their  trade  in  the 
same  room.  They  occupied,  at  night,  two  beds 
in  that  room,  and  each  paid  to  the  claimant 
2s,  6</.  a  week  for  permission  to  work  and  sleep 
there,  but  the  claimant  did  not  let  the  room  to 
them.  The  other  room  was  not  of  itself  of  suffi- 
cient value  to  confer  the  franchise  on  the 
claimant :— Held  (O'Brien,  J.,  and  Fitzgerald. 
B.,dissentientibus),  that  the  claimant  was  entitled 
to  the  franchise.  JSdwards  v.  Latt^,  Hacltetf* 
case,  (1.)  3  Ir.  R.,  C.  L.  469. 

A  claimant  occupied  a  shop  and  a  parlour,  and 
resided  there  as  sole  and  separate  tenant.  The 
shop  opened  on  the  street,  and  communicated 
with  the  parlour,  which  communicated  inter- 
nally with  a  hall  and  staircase  leading  through 
the  house.  The  premises,  in  respect  of  which 
the  claim  was  made,  were  not,  exclusively  of  the 
shop,  of  the  value  of  10/.  unfurnished  : — Held, 
that  he  was  entitlai  to  the  lodger  franchise. 
Lang  v.  Edwards,  3  Ir.  R.,  C*.  L.  155. 

A  person  proved  that  he  had  occupied,  for 
twelve  months  b^ore  the  20th  of  July,  lodgings 
in  39,  Tighe-street,  of  the  clear  value  of  over 
10/.,  if  let  unfurnished  ;  that  the  entirety  of  the 
house  was  let  out  in  tenements  ;  that  the  land- 
lord did  not  reside  on  the  premises,  and  had  not 
retained  any  {wrtion  of  them  in  his  own  hands  ; 
that  no  caretaker,  or  any  representative  of  the 
landlord,  resided  in  the  house  ;  and  that  the 
landlord  had  no  key  of  the  outer  door,  or  any 
means,  independently  of  the  will  of  the  tenants, 
of  admitting  himself  into  the  house  if  the  outer 
door  was  closed.  There  was  an  ash-pit  at  the 
rear  of  the  house  common  to  all  the  tenants, 
which  was  cleaned  iKjriodically  by  a  person  em- 
ployed and  paid  by  thclandlord  for  the  purpose : 
— Held,  that  he  was  entitled  to  the  lodger 
franchise.   Edwards  v.  Lang,  3  Ir.  R.,  C.  L.  394. 

When  Bleeping  eliewhere.]— The  circumstance 
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that  the  voter,  for  the  convenienoe  of  his  busi- 
ness, slept  at  a  different  place  from  the  lodgings 
occnpied  by  his  wife  and  family  daring  the 
twelve  months  immediately  preceding  the  last 
day  of  July  in  any  year,  does  not  prevent  his 
having  a  sofficient  residence  in  such  lodgings  to 
qualify  him  for  the  lodger  franchise  if  he  was 
not  deprived  by  contract  or  otherwise  of  the 
power  of  returning  to  such  lodgings  when  he 
chose  to  do  so.  Taylor  v.  St*  Mary  Abbotts^ 
XtiuinatoJi  (^Overseer*),  6  L.  R.,  C.  P.  309  ; 
40  L.  i„  C.  P.  45  ;  23  L.  T.  493  ;  19  W.  R.  100  ; 
1  Hopw.  &  C.  421. 

Bwelling-hotue — Franeliiso  whan  oeeapying 
Part  of  House  as  Lodger.] — ^Although  by  the 
Parliamentary  and  Municipal  Registration  Act, 
1878  (41  &  42  Vict  c.  26),  s.  6,  the  term  "dwel- 
ling-house" in  the  Representation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  102)  is  to  mean  part 
of  a  house  separately  occupied,  yet  in  oitler  to  be 
entitled  to  the  borough  franchise  as  the  occupier 
of  a  dwelling-house,  the  person  must  have  an 
occnpation  in  respect  of  which  he  can  be  rated 
to  the  relief  of  the  poor,  and  therefore  he  is  not 
entitled  to  such  dwelling-house  franchise  by 
reason  of  the  occupation  of  part  of  a  house  if 
he  occupies  such  part  as  a  lodger.  The  tenant 
of  two  rooms,  wUch  he  took  unfurnished  at  a 
weekly  rent,  had  the  exclusive  use  of  such 
rooms,  and  a  key  of  the  outer  door  of  the  house. 
His  landlord  had  also  a  key  of  the  outer  door, 
and  resided  in  all  the  rest  of  the  house,  but  sup- 
plied no  attendance  or  service  to  such  tenant : — 
Held,  that  such  tenant  occupied  the  rooms  as  a 
lodger,  and  consequently  that,  in  respect  of 
such  occupation,  he  could  not  acquire  the  dwel- 
ling-house franchise  under  the  Representation 
of  the  People  Act,  1867.  Bradley  v.  BaylU, 
Morfee  v.  NotU,  Kirby  v.  Biffen^  8  Q.  B.  D. 
195  ;  51  L.  J.,  Q.  B.  183  ;  46  L.  T.  263  ;  30  W. 
R  823  ;  45  J.  P.  847  ;  1  CJolt.  163— C.  A. 

The  tenant  of  two  rooms,  which  he  took  un- 
furnished at  a  weekly  rent,  had,  in  common  with 
the  other  tenants  of  the  house,  which  was  wholly 
let  out  on  similar  tenancies,  the  use  of  the  pas- 
sages, staircase,  street  door,  and  usual  conve- 
niences of  the  house.  The  landlord  and  not  the 
tenant  was  rated,  and  the  landloixl  did  all  re- 
pairs inside  and  out,  but  he  did  not  reside  in  the 
house,  nor  did  he,  save  as  aforesaid,  retain  the 
control  and  dominion  over  the  house,  or  render 
any  services  to  any  of  the  tenants : — Held,  that 
such  tenant  did  not  occupy  the  rooms  as  a 
lodger,  but  as  an  occupying  tenant  under  the 
Representation  of  the  People  Act,  1867,  and 
that  he  could  therefore  acquire  the  dwelling- 
house  franchise  in  respect  of  such  occupation. 
lb. 

Clerk  oecnpying  Boom  in  Employer's  Honso.] 
— ^A  clerk  who  separately  occupies  a  furnished 
bedroom  of  sufficient  value,  in  the  house  of  his 
employer,  but  is  not  bound  to  do  so,  and  could 
dischatge  his  duties  equally  well  if  he  resided 
elsewhere,  w  entitled  to  be  registered  as  a  lodger, 
although,  if  he  had  to  reside  out  of  the  house,  he 
would  receive  an  increase  of  salary  as  an  equiva- 
lent for  the  loss  of  the  bedroom,  and  would  be 
obliged  to  give  up  possession  of  it  at  once,  if  he 
ceased  to  do  business  for,  or  was  dismissed  by, 
his  employers.  Parker  v.  Camjnon,  5  Jr.  R., 
C.  L.  76. 


Control  of  Landlord  over  Oater  Door.]— The 
revising  barrister  decided,  that  in  order  to  consti- 
tute the  claimant  a  lodger,  the  landloixi  should 
have  retained  a  control  over  the  outer  door  of  the 
house,  entitling  him  to  enter  therein  as  of  right, 
and  independently  of  the  consent  of  the  tenants, 
and  rejected  the  claim  : — Held,  dissenticntc, 
Fitzgerald,  B.,  that  the  decision  of  the  barrister 
was  wrong,  and  that  the  claimant  was  entitled 
to  be  registered  as  a  lodger.  Edicards  v.  Lan^^ 
Brotmi'g  case,  3  Ir.  R.,  C.  L.  394. 

Per  George  and  O'Brien,  JJ.— The  fact  that 
a  claimant  may  be  liable  to  be  rated  as  occu- 
pier for  the  premises  in  respect  of  which  he 
claims  as  a  lodger  will  not  disentitle  him  to 
the  lodger  franchise,  if  he  is  not  actually  rated. 
Tb. 

Per  O'Hagan  and  O'Brien,  JJ.— That  the 
case  shewed  no  such  severance  as  to  render 
the  premises  in  a  legal  sense  separate  houses. 
lb. 

Per  Fitzgerald,  B. — That  the  opinion  of  the 
revising  barrister  was  right,  and  that  to  prevent 
the  premises  constituting  in  a  legal  sense  distinct 
dwelling-houses,  the  landlord  should  retain  such 
control  over  the  house  as  would  give  him  the 
constructive  occupation  of  it  as  a  dwelling-house. 
2  b. 


One  Tenant  Vaoating.] — The  voter  occu- 


pied  for  the  qualifying  year  as  his  residence  a 
room  in  a  dwelling-house  at  a  weekly  rent,  and 
had  a  right  of  ingress  and  egress  by  the  stairs, 
passage  and  front  door.  He  had  a  key  of  his 
room  and  also  of  the  front  door.  All  the  rooms 
of  the  house  were  let  to  tenants  as  their  residences 
with  the  like  rights.  During  the  qualifying 
year  one  of  the  tenants  quitted  his  room  and 
gave  up  his  keys  to  the  landlord,  who  thereupon 
took  the  usual  steps  to  obtain  a  new  tenant. 
The  landlord  did  not  reside  in  the  house,  nor 
exercise  any  control  over  it,  nor,  in  fact,  have  any 
control  except  such  (if  any)  as  the  law  would  con- 
fer on  him  by  the  vacating  of  the  room  by  the  out- 
going tenant : — Held,  that  the  voter  was  an  in- 
habitant occupier  of  a  dwelling-house  within  30  & 
31  Vict.  c.  102,  s.  3,  and  41  &  42  Vict.  c.  26,  s.  5, 
and  not  merely  a  lodger.  jUwhetill  v.  Baylix, 
10  Q.  B.  D.  577  ;  62  L.  J.,  Q.  B.  104  ;  48  L.  T. 
342  ;  31  W.  R.  233  ;  47  J.  P.  356  ;  1  Colt.  289— 
0.  A. 

Deolaration  aooompanying  Claim  is  Primi 
fietcio  Evidence.]- Sect.  23  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  which 
enacts  that  m  the  case  of  a  person  claiming  to 
vote  as  a  lodger  the  declaration  annexed  to  his 
notice  of  claim  shall,  for  the  purposes  of  revision, 
be  prima  facie  evidence  of  nis  qualification,  is 
general,  and  applies  to  lodgers  claiming  for  the 
first  time  imder  s.  4  of  the  Representation  of  the 
People  Act,  1867,  as  well  as  to  claims  under  s.  22 
of  the  Parliamentary  and  Municipal  Registration 
Act,  1878,- by  lodgers  retaining  the  same  lodg-  • 
ings  in  successive  years.  Nuth  or  North  v. 
Tamplin,  8  Q.  B.  D,  247  ;  51  L.  J.,  Q.  B.  177; 
30  W.  R.  346  ;  46  J.  P.  692  ;  1  Colt.  249— C.  A. 
Affirming  45  L.  T.  652. 


£  Bates  and  Taxes. 

What  Constitutes  being  Bated.]— A  tenant 
and  occupier  of  a  house  being  omitted  from  the 
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rate  by  the  overseer,  sent  in  a  claim  to  be  rated 
in  respect  thereof.  His  name  was  thereupon  in- 
serted, as  an  interlineation,  upon  the  rate,  be- 
tween the  name  of  his  landlord  (who  had  always 
||dtherto  been  rat«d  in  respect  of  the  premises) 
and  that  of  another  party,  who  was  rated  for 
other  premises,  but  without  any  bracket  or  other 
connecting  mark,  and  without  any  particular 
premises  or  amount  of  rating  being  carried  out 
in  the  several  columns  referring  to  such  par- 
ticulars : — Held,  that  he  was ..  duly  rated  in  re- 
spect of  the  premises  he  occupied.  Pariente  v. 
Lurkett,  1  Lutw.  Reg.  Gas.  441  ;  2  C.  B.  177  ; 
15  L.  J.,  C.  P.  83  ;  10  Jur.  115. 

A.,  the  occupier  of  a  house  No.  3,  in  G.  Lane, 
was  rated  in  respect  of  No.  4,  by  mistake.  He 
occupied  the  premises  No.  3  under  an  agreement 
with  his  landlord  that  the  latter  should  pay  the 
rates.  His  landlord  had  called  upon  him  to  pay, 
and  he  had  paid  all  the  rent  due  in  respect  of 
the  said  house,  nind  the  landlord  had  been  called 
upon  to  pay  and  had  paid  all  poor-rates  due  in 
respect  thereof  .-—Held,  that  A.  had  been  rated, 
and  had  paid  the  rates  in  respect  of  No.  3. 
Cooke  V.  Lvckettf  1  Lutw.  Reg.  Gas.  452  ;  2  C.  B. 
168  ;  15  L.  J.,  G.  P.  78  ;  10  Jur.  116. 

The  insertion  of  a  party's  name  in  a  rate,  in 
respect  of  premises,  is  a  sufficient  calling  upon 
him  to  pay  such  rate,  within  6  &  7  Vict.  c.  18, 
B.  75.    lb. 

Where  a  person's  name  had  been  inserted  in 
all  the  requisite  rates  under  that  of  his  landlord, 
but  nothing  was  carried  out  against  the  person's 
name,  nor  was  it  connected  with  that  of  the 
landlord  by  bracket  or  otherwise  in  the  rate- 
book : — Held,  that  such  person  was  sufficiently 
rated.  JiuUon  v.  Luch'tt,  1  Lutw.  Reg.  Gas. 
490  ;  2  C.  B.  197 ;  15  L.  J.,  G.  P.  163  :  8  Jur. 
252. 

Where  a  rate  bears  upon  its  face  the  name  of 
the  occupier,  the  premises  for  which  he  is  rated, 
the  rateable  value  thereof,  and  the  amount  of 
the  rate,  such  rating  is  sufficient.  Wright  v. 
Stoohport  iToicn  Clerk),  1  Lutw.  Reg.  Gas.  32  ; 
5  M.  &  G.  33  ;  7  Scott,  N.  R.  561  ;  13  L.  J.,  G.  P. 
50  ;  7  Jur.  1112. 

A.  occupied  jointly  with  B.    In  the  poor-rate 

B.  alone  was  assessed  as  occupier.  A.  bon^  fide 
paid  the  rates  with  his  own  hand,  but  without 
being  called  upon  : — Held,  that  A.  was  not  rated, 
and  that  the  omission  of  his  name  was  not  cured 
by  6  &  7  Vict.  c.  18,  s.  75.  M099  v.  Michael 
Sidifield  ^Overseers),  7  M.  &  G.  72  ;  8  Scott. 
N.  R.  832  ;  1  Lutw.  Reg.  Gas.  184  ;  14  L.  J.; 

C.  P.  56  ;  8  Jur.  1075. 

A.  was  owner  and  occupier  of  a  house  of  the 
clear  annual  value  of  10/.,  and  was  also  the 
owner  of  the  two  adjoining  houses.  Under  the 
provisions  of  a  local  act,  he  entered  into  a  com- 
jx)8ition  in  respect  of  rates  for  all  three  houses 
for  one  year,  and  after  the  expiration  of  the  year 
the  overseers  continued  to  assess  the  house 
occupied  by  him  at  the  sum  compounded  for, 
^viz.,  3/.  5*.,  being  much  less  than  the  rateable 
value,  which  sum  he  had  paid  : — Held,  that  he 
was  rated  in  respect  of  the  house  he  occupied. 
Poioell  V.  Joneg,  18  G.  B.,  N.  S.  83 ;  1  H.  &  P. 
165  ;  11  Jur.,  N.  S.  17  ;  11  L.  T.  600 ;  13  W.  R. 
273. 

A  poor-rate  is  not  made  during  the  qualifying 
twelve  months  within  30  &  31  Vict.  c.  102,  s.  3, 
unless  it  has  been  both  signed  by  the  parish 
officers  and  allowed  by  the  justices  during  those 
twelve  months.    Jones  v.  Bnbhy  4  L.  R.,  C.  P. 


468  ;  38  L.  J.,  C.  P.  57  ;  19  L.  T.  483  ;  17  W.  R. 
205  ;  1  Hopw.  &  G.  128. 

A.  occupied  a  dwelling-house  for  the  requisite 
year.  There  had  been  two  rates  for  the  parish 
in  the  course  of  the  year,  and  in  each  rate  the 
name  of  A.'s  landlord  only  appeared.  A.  paid  to 
his  landlord  an  increased  weekly  rent  in  con* 
sideration  of  the  landlord  paying  the  rates,  and 
had  paid  all  the  rent  due.  The  owners  had 
wTitten  A.'s  name  in  both  rates  without  any 
claim  on  his  part,  and  at  a  time  subsequent  to 
the  making  of  the  second  rate : — Held,  that  he 
could  not  be  said  to  have  been  rated  to  all  rates 
made  within  the  year,  and  that  he  was  not 
entitled  to  be  on  the  list  of  voters,  Andrew's 
case,  4  L.  R.,  C.  P.  498. 

Bating  Separately.] — To  entitle  the  occupier 
of  part  of  a  house  to  the  franchise,  under  ss.  3. 
61,  of  30  &  31  Vict.  c.  102,  he  must,  notwith- 
standing the  proviso  in  s.  19  of  32  &  33  Vict 
c.  41,  be  separately  rated  to  the  relief  of  the  poor, 
unless  the  case  is  brought  within  s.  3  or  s.  4  of 
the  last-mentioned  act.  Cross  v.  Alsop,  6  L.  K, 
G.  P.  315  ;  40  L.  J.,  G.  P.  63  ;  23  L.  1  589  ;  19 
W.  R.  131  ;  1  Hopw.  &  G.  444. 

The  32  &  33  Vict  c.  41,  s.  19,  applies  only 
where  there  has  been  an  agreement  in  writing 
under  s.  3,  between  the  overseers  and  the  owner 
of  the  premises,  to  receive  the  rates  from  him,  or 
where  there  has  been  an  order  by  the  vestry  for 
rating  the  owner  instead  of  the  occupiers,  under 
s.  4.    lb. 

Arrears.] — The  provision  in  s.  3,  sub-s.  4,  of 
the  30  &  31  Vict.  c.  102,  requiring  the  payment 
of  poor  rates  in  order  to  qualify  a  person  for  the 
borough  franchise,  applies  to  arrears  of  rates 
made  before  the  commencement  of  the  qualify- 
ing year.  Abel  v.  Lee,  6  L.  R.,  G.  P.  365  j  40 
L.  J.,  G.  P.  154  ;  23  L.  T.  844 ;  19  W.  R. 
625. 

A  person  claimed,  in  1870,  to  be  placed  on  the 
list  of  inhabitant  occupiers.  His  landlord  was 
rated  to  the  poor  in  respect  of  the  qualifying 
premises  to  all  the  rates  made  within  the  year. 
A  previous  rate,  in  which  the  claimant  was 
rated,  had  been  made  in  June,  1869,  from  pay- 
ment of  which  he  was,  in  October,  1869,  ex- 
cused by  the  justices,  under  54  Geo.  3,  c.  170,  s. 
1 1  :— Held,  that  he  had  not  bonA  fide  paid  "  an 
equal  amount  in  the  pound  with  that  payable  by 
other  ordinary  occupiers,  in  respect  of  all  poor- 
rates  ithat  had  become  payable  by  him  in  respect 
of  the  qualifying  premises  up  to  the  preceding 
5th  of  January,"  and  was  therefore  not  entitled 
to  be  registered,    lb. 

« 
Inhabited  House  Duty.] — The  occupier  of  a 
house  within  2  WilL  4,  c.  45,  c.  27,  who  would, 
under  that  section,  be  disqualified  by  non-pay- 
ment of  the  inhabited  house  duty,  is  not  the  lek^ 
disqualified  because  he  occupied  the  g^round- 
floor  as  a  shop,  and  his  qualification  is  so  de- 
scribed in  the  list  Lee  v.  Bradford  (^Toicn 
Clerk),  1  Hopw.  k  C.  733. 

Poor  Bates.] — By  an  agreement  betwe^i  a 
landlord  and  tenant,  the  poor-rates  were  to  be 
paid  by  the  former  and  included  in  the  rent. 
The  landlord  compounded  with  the  overseers  for 
the  poor-rates,  and  accordingly  the  premises 
occupied  by  the  tenant  were  assessed  to.  a  com- 
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position  of  4«.  Sd.  in  respect  of  a  poor-rate,  in- 
stead of  to  the  amount  of  6#.  8^.,  as  thej  would 
have  been  had  they  been  assessed  to  an  equal 
amount  in  the  pound  to  that  payable  by  other 
occupiers  in  respect  of  such  rate.  The  landlord 
duly  p|aid  such  U.  M.^  and  he  afterwards  paid 
two  shillings  so  as  to  make  up  the  full  mte  of 
df.  ^. : — Held,  that  there  had  not  been  such  a 
payment  of  an  equal  amount  in  the  pound  to 
that  payable  by  other  occupieis  in  respect  of  the 
poor-xBte  as  is  required  by  30  &  31  Vict.  c.  102, 
&  3,  sub-8.  4,  to  qualify  the  occupier  to  the 
borough  occupation  franchise.  Durant  y. 
Withers,  9  L.  K.,  C.  P.  267  ;  43  L.  J.,  C,  P.  113  ; 
22  W.  R.  156  ;  2  Hopw.  &  C.  202. 


)r  in  Bate.  J — The  omission  of  a  per- 
son's  name  in  a  rate  is  not  a  misnomer  or  an  in- 
accurate description  within  6  &  7  Vict.  c.  18,  s. 
75.  Rogerif  v.  Lewis,  7  C.  B.,  N.  S.  29  ;  K.  & 
G.  279  ;  29  L.  J.,  C.  P.  85  ;  6  Jur.,  N.  S.  612  ;  8 
W.  R.  279. 

BovndariM.] — The  condition  imposed  by  the 
Boundary  Act^  1868,  s.  14,  on  an  occupier  to 
entitle  him  to  be  registered  under  that  section, 
viz^  that  he  has  been  duly  rated  as  an  ordinary 
occupier  to  all  poor-rates  in  respect  of  the  pre- 
mises, made  after  the  passing  of  this  act,  does 
not  apply  to  a  case  where,  at  the  time  of  tiie 
registration,  no  poor-rate  had  been  made  since 
the  passing  of  the  act.  Clark  v,  BrowH,  4  L.  B., 
C.  P.  500 ;  1  Hopw.  &  C.  181. 

Compodtioii  Bates.] — ^An  agreement  to  pay  a 
composition  for  poor-rates  for  a  year  ending  the 
25th  of  March,  1868,  on  tenements  occupied  or 
unoccupied,  made  by  the  owner  under  13  &  14 
Vict,  c  99, 8.  4,  was  a  composition  within  pro- 
viso  (1)  of  the  30  &  31  Vict.  c.  102,  s.  7 ;  and, 
therefore,  where  the  owner  of  tenements  in  a 
borough  made  such  an  agreement,  his  liability 
under  it  to  future  poor-rates  ceased  by  virtue  of 
the  above  proviso  from  the  29th  of  September, 
1867,  and  not  from  the  loth  of  August,  1867, 
when  the  act  passed.  Mason  v.  Jiennctt,  38  L.  J., 
C.  P.  48  ;  19  L.  T.  604  ;  1  Hopw.  &  C.  101. 

The  word  "  composition  "  in  the  pi-oviso  (1)  of 
the  30  &  31  Vict.  c.  102,  s.  7,  applied  to  all  cases 
where,  at  the  passing  of  the  act,  the  owner  was 
(under  13  &  14  Vict.  c.  99,  or  any  local  act)  rated 
instead  of  the  occupier  at  less  than  the  full 
amount ;  and,  therd^ore,  in  all  such  cases,  the 
owner's  liability  continued  under  the  proviso 
until  the  29th  of  September,  1867,  and  did  not 
cease  on  the  18th  of  August,  1867,  upon  the  pass- 
ing of  the  act.  Trotter  v.  Trecer,  4  L.  R.,  C.  P. 
502  ;  38  L.  J.,  C.  P.  51 ;  19  L.  T.  606  ;  1  Hopw. 
&  C.  109. 

When  Bate  made.] — A  poor-rate  for  a  parish 
In  a  borough,  dated  April,  1867,  was  not  in  fact 
signed  by  the  parish  officers  till  August,  1867,  in 
which  month  it  was  also  duly  allowed  by  two 
justices,  and  published.  A.  occupied  a  dwelling- 
house  in  the  parish  for  the  twelve  mouths  pre- 
ceding the  31st  of  July,  1868,  but  his  name  was 
not  included  in  the  rate  when  it  was  signed, 
allowed,  and  published.  A.'s  landlord  had  for 
some  years  paid  the  rates  of  A.  and  of  his  other 
tenants  in  full,  they  paying  a  higher  rent  in  con- 
sequence. After  the  publication  of  the  rate,  and 
without  any  communication  with  A.,  his  land- 
lord requested  the  overseer  to  put  the  names  of 


his  tenants  on  the  rate,  and  the  overseer  accord- 
ingly inserted  A.'s  name  amongst  those  of  the 
other  tenants  on  the  rate.  The  landlord  sulie- 
quently  gave  a  cheque  for  the  amount  of  all  his 
tenants'  i-ates.  A.'8  name,  having  been  inserted 
in  the  list  of  voters,  was  objected  to,  and  he  ap- 
peared before  the  revising  barrister  to  support 
nis  vote  : — Held,  that  the  rate  was  "  made " 
during  the  twelve  months  preceding  the  31  st  of 
July,  1868,  within  30  &  31  Vict.  c.  102,  s.  3;  and 
was  therefore  a  rate  to  which  A.  ought  to  have 
been  rated.  AinswortU  v.  Creeke,  4  L.  R.,  C.  P. 
476 ;  38  L.  J.,  a  P.  58 ;  19  L.  T.  824  ;  17  W.  R. 
229  ;  1  Hopw.  &  C.  141. 

Claim  to  be  Bated.  ^— Held,  also,  that  his 
landlord  had  not  any  implied  authority  from 
A.  to  make  a  claim  to  have  his  name  in- 
serted on  the  rate;  and  that,  if  there  could 
be  a  ratification,  A.'8  conduct  in  appearing 
before  the  revising  barrister  was  too  late  to  be  a 
ratification  ;  and  that  therefore  A.  had  not 
claimed  to  be  rated  within  2  Will.  4,  c.  45,  s.  30, 
and  that  he  was  not  entitled  to  have  his  name 
retained  on  the  list  of  voters.    lb. 

The  occupier  of  a  dwelling-house  situate  and 
being  in  a  borough,  who  Imd  not  been  rated, 
had  before  the  20th  of  July,  1868,  paid  all  poor- 
mtes,  which  had  become  payable  for  the  house 
previously  to  the  5th  of  January.  A  rate  was 
made  on  the  15th  of  January,  1868,  in  which  the 
occupier  was  not  rated ;  and  on  the  24th  of 
August  he  claimed  to  be  rated  "to  all  rates  made 
since  the  31st  of  July,  1867  :  "—Held,  that  inas- 
much as  the  qualification  under  30  iSc  31  Vict, 
c.  102,  s.  3,  must  be  complete  by  the  31st  of  July 
of  the  qualifying  year,  the  claim  was  too  late. 
MedwlK  V.  Streetei',  4  L.  R.,  C.  P.  488  ;  38  L.  J., 
C.  P.  180 ;  19  L.  T.  827  ;  17  W.  R.  380  ;  1  Hopw. 
&  C.  157. 

A  rate  was  made  on  the  28th  September,  1844, 
and  purported  to  be  made  for  thirteen  weeks, 
from  the  16th  September  to  the  16th  December. 
A  new  rate  was  made  on  the  23rd  December, 
1844,  allowed  on  the  3rd  January,  1845,  and 
published  on  the  5th  : — Held,  that  a  claim  under 
the  2  Will.  4,  c.  45,  s.  30,  matie  on  the  27th 
December,  to  be  put  upon  the  rate  for  the  time 
being,  was  a  claim  to  be  put  on  the  rate  made  in 
September.    Busliell  v.  iMchetU  2  C.  B.  Ill; 

1  Lutw.  Reg.  Cas.  398 ;  15  L.  J.,  C.  P.  89 ;  10 
Jur.  113. 

A  rate  is  not  a  complete  and  valid  rate  until 
allowance  and  publication.     /&. 

Under  2  Will.  4,  c.  45,  s.  30,  a  claim  to  be  rated 
to  the  poor-rate  was  limited  to  the  rate  for  the 
time  being.  Waiisey  v.  Perkins  {Lockeifs 
case),  1  Lutw.  Reg.  Cas.  249 ;  8  Scott,  N.  R. 
970 ;  7  M.  &  G.  145  ;  14  L.  J.,  C.  P.  59 ;  9  Jur. 
115. 

When  Bate  Void.  ]  — ^A  poor-rate  not  duly  allowed 
and  confii'med  by  two  justices,  pursuant  to  43 
EUz.  c.  2,  s.  1,  is  void,  and  not  merely  irregular. 
The  non-payment,  therefore,  of  such  rate  does 
not  disqualify  a  party  from  being  placed  upon  a 
borough  register.  ¥ox  v.  Dames,  6  C.  B.  11 ; 
18  L.  J.,  C.  P.  48  ;  13  Jur.  155  ;  6'.  C,  nom.  Fox 
V.  SliosUm  St,  Peter,  Shaftesbury  (Overseers')^ 

2  Lutw.  Reg.  Cas.  97. 

In  a  parish  there  were  two  churchwardens  and 
four  overseers,  and  an  assistant  overseer,  who 
was  api)ointed  to  assist  the  overseers  of  the  poor 
of  the  parish  in  the  performance  of  all  the  dutie" 
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incident  to  the  office  of  overseer  of  the  parish  j 
except  the  collection  of  rates.  A  rate  was  made 
by  the  two  churchwardens,  one  overseer,  and  the 
assistant  overseer,  and  was  allowed  by  two  jus- 
tices, and  duly  published,  and  not  appealed 
against : — Held,  that  the  rate  being  apparently 
good  upon  the  face  of  it,  the  non-payment  of  it 
disqualified  a  party  from  being  placed  upon  the 
borough  list  of  voters.  Bake?'  v.  Loolt£,  18  C.  B., 
N.  S.  52  ;  1  H.  &  P.  137  ;  34  L.  J.,  C.  P.  49  ;  11 
Jut.,  N.  S.  65  ;  11  L.  T.  667 ;  13  W.  R.  258. 

Bate  made  befdre  Penon  Coming  into  Pouet- 
lion.] — A.  came  into  occupation  of  the  qualifying 
premises  in  August.  A  poor-rate  had  been  made 
m  April,  and  another  was  made  in  September 
following.  A.  had  paid  the  last-mentioned  rate, 
but  no  demand  had  been  made  upon  him  for 
(nor  had  he  paid  or  tendered)  his  proportion  of 
the  April  rate,  under  17  Geo.  2,  c.  38,  s.  12,  al- 
though it  had  not  been  paid  by  the  outgoing 
tenant,  whose  name  appeared  upon  that  rate  : — 
Held,  that  A.  had  paid  all  the  poor-rates  which 
had  become  payable  from  him  in  respect  of  the 
premises,  the  liability  to  pay  the  proportion  of 
the  April  rate  being  only  a  liability  subject  to 
the  contingency  of  the  outgoing  tenant  having 
made  default,  and  of  the  ovei'seers  demanding 
his  proportion  of  the  rate  from  A.  Flatcher 
V.  Boodle,  18  C.  B.,  N.  8.  152 ;  1  H.  &  P.  238 ; 
34  L,  J.,  C.  P.  77;  11  Jur.,  N.  S.  67;  11  L.  T. 
630 ;  13  W.  B.  340. 

Payment.] — B.  was  rated  to  the  poor-rates  and 
assessed  taxes  in  respect  of  a  house,  and  they 
were  paid  for  him  by  the  commissioners  of  the 
Admiralty,  as  part  remuneration  for  his  services  : 
— Held,  that  tnis  was  a  payment  of  rates  and 
taxes  by  B.,  and  that  he  was  entitled  to  be  regis- 
tered as  a  voter  for  the  borough  in  respect  of  his 
occupation  of  the  house.  Htigheft  v.  Chatham 
(Overseers),  7  Scott,  N.  E.  581  ;  5  M.  &  G.  54  ;  1 
Lutw.  Reg.  Cas.  51 ;  13  L.  J.,  C.  P.  44 ;  7  Jur. 
1136. 

In  a  borough,  where,  before  2  Will  4,  c.  45, 
the  right  of  voting  according  to  the  usages  and 
customs  thereof  was  in  inhabitants  paying  scot 
and  lot,  B.,  being  such  inhabitant,  had  been 
omitted  from  the  register  in  1845,  in  consequence 
of  the  rates  due  from  him  on  the  3l8t  July  in 
that  year  not  having  been  paid.  At  the  regis- 
tration in  the  following  year,  the  whole  of  the 
rates  then  due  having  been  paid,  B.  claimed  to 
be  registered,  and  the  barrister  allowed  the 
claim : — Held,  that  such  decision  was  right. 
J^eks  v.  Field,  4  C.  B.  63 ;  16  L.  J.,  C.  P.  61 ; 
10  Jur.  1088. 

Payment  of  an  entire  rate  by  any  one  of  the 
|>arties  jointly  rated  is  a  payment  by  each  of  the 
joint  occupiers  of  his  respective  rate.  Wright 
V.  Stockport  {Toum  Clerk),  1  Lutw.  Reg.  Cas.  32 ; 
6  M.  &  G.  33  ;  7  Scott,  N.  R.  561  ;  13  L.  J.,  C.  P. 
50;  7  Jur.  1112. 

The  rates  which,  under  30  &  31  Vict.  c.  102, 
s.  3,  and  the  prior  and  subsequent  enactments 
which  are  to  be  construed  with  it,  it  is  necessary 
that  an  inhabitant  occupier  should  have  paid 
Ijefore  the  20th  of  July  of  the  qualifying  year 
are  only  the  rates  made  and  allowed  after  the 
Bth  of  January  of  the  j^ear  preceding  the  quali- 
fying year,  and  payable  up  to  the  otli  of  January 
of  the  qualifying  year  ;  and  the  excusal  of  such 
rates,  whether  made  before  or  after  the  com- 
lenoement  of  the  qualifying  year,  docs  not  pro- 


vent  a  disqualification  arising  from  their  not 
having  been  paid  or  tendered  before  the  20th  of 
July  of  the  qualifying  year.  Cull  v.  Ai§9tin, 
Austin  V.  Cull,  7  L.  R..  C.  P.  227 ;  41  L.  J.,  C.  P. 
153 ;  26  L.  T.  767 ;  20  W.  R.  863 ;  1  Hopw. 
&  C.  741. 

By  43  Geo.  3,  c.  161,  s.  23,  the  assessed  taxes 
are  payable  and  are  to  be  paid  quarterly,  viz.,  on 
the  20th  June,  the  20th  September,  the  20th 
December,  and  the  20th  March.  By  43  Geo.  3, 
c.  141,  assessed  taxes  are  to  be  collected  in  equal 
moieties  within  twenty-one  days  after  the  10th 
October  and  the  5th  April,  but  with  a  proviso 
that  nothing  in  the  act  shall  be  construed  to 
alter  the  times  when  the  duties  were  payable 
under  previous  acts.  The  quarterns  house-tax 
due  from  a  party  on  the  20th  December  wbs  not 
demanded  until  the  11th  April,  and  he  did  not 
pay  it  until  the  30th  July  : — Held,  that  a  de- 
mand is  unnecessary  except  previously  to  a  levy 
in  default  of  payment,  ana  that  as  the  taxes  are 
I>ayable  quarterly,  though  collected  half-yearly, 
he  was  not  entitled  to  -be  registered,  fbrd  v. 
Smedley,  12  C.  B.  622 ;  2  Lutw.  Reg.  Cas.  203 ; 
22  L.  J.,  C.  P.  35 ;  16  Jur.  1159. 

Tendering  Amount] — ^An  occnpier,  claiming 
to  be  rated,  called  upon  the  overseer,  and  asked 
him  whether  there  were  any  rates  due,  and  said, 
"  If  there  are,  I  am  prepared  to  pay  them."  The 
overseer  replied,  "  I  will  see  to  it."  The  occupier 
never  made  any  further  inquiry,  and  never  houd 
again  upon  the  subject.  At  the  time  of  his  call- 
ing he  had  money  in  his  pocket  sufficient  to  pay 
the  rates : — Held*,  that  this  did  not  amount  to  a 
tendering  of  the  rates,  within  2  Will.  4,  c  45, 
s.  30.  BMop  V.  Smedley,  1  Lutw.  Reg.  Cas.  384  ^ 
2  C.  B.  90 ;  15  L.  J.,  C.  P.  73  ;  10  Jur.  269. 

• 

In  Caee  of  SnoeeuiTe  Oeenpation.] — In  case  of 
successive  occupation  of  premises  in  a  city  or  a 
borough  for  which  a  person  claims  to  vote,  proof 
of  imyment  of  the  rates,  without  proof  of 
rating,  is  sufficient,  under  2  Will.  4,  c  45,  s.  2$. 
Rogers  v.  Lewis,  7  C.  B.,  N.  S.  29 ;  K.  &  G. 
279  ;  29  L.  J.,  C.  P.  85 ;  6  Jur.,  N.  &  612  ;  1  L. 
T.  68. 

Owner  paying  Batei  by  Agreement  with  Oeen- 
pier.]— Sect.  19  of  32  &  33  Vict,  c  41,  enacts 
that — "  The  overseers  in  making  out  the  poor- 
rate  shall,  in  every  case,  whether  the  rate  is  col- 
lected from  the  owner  or  occupier,  or  the  owner 
is  liable  to  the  payment  of  the  rate  instead  of  the 
occupier,  enter  into  the  occupier's  column  of  the 
rate-book  the  name  of  the  occupier  of  every 
rateable  hereditament,  and  such  occupier  shall 
be  deemed  to  be  duly  rated  for  any  qualification 
or  franchise  as  aforesaid :" — Hdd,  that  this 
clause  applies  not  only  to  cases  where  the  owner 
is  ** liable"  by  agreement  with  the  overseers 
under  s.  3,  or  by  order  of  the  vestry  under  s.  4 
of  the  same  Act,  but  also  to  cases  where  the 
owner  is  liable  by  agreement  with  the  occupier 
to  pay  the  rates.  Barton  v.  Birmingham  (Tbtm 
Clerk),  48  L.  J.,  C.  P.  87  ;  39  L,  T.  352. 

Omiesion  of  Kame  tnm.  Bate  Book.]— The  same 
section  provides  that — "any  occupier  whose 
name  has  been  omitted  shall,  notwithstanding 
such  omission  and  that  no  claim  to  be  rated  luis 
been  made  by  him,  be  entitled  to  every  qualifi- 
cation and  franchise  depending  upon  rating,  in 
the  same  manner  as  if  his  name  had  not  been  eo 
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omitted/*  H.  hnd,  during"  the  qualifjang  period, 
re.side<l  within  the  borough,  and  had  occupied,  as 
yearly  tenant,  a  set  of  rooms  as  a  ^'  counting- 
house  "  within  the  meaning  of  2  Will.  4,  c.  4o, 
s.  27.  This  set  of  rooms  was  one  of  several 
separate  sets  in  the  same  house  which  were 
similarly  occupied.  The  landlord,  who  himself 
ixrcupied  part  of  the  premises  but  did  not  sleep 
there,  paid  all  rates  for  the  whole  house,  and  his 
name  appeared  on  the  rate-book  as  occupier.  H. 
had  not  claimed  to  be  rated  or  tendered  payment 
of  any  rates  ;  nor  was  his  name  entered  in  the 
book.  The  rent  paid  by  H.  was  more  than  it 
otherwise  would  have  been,  in  consideration  of 
the  landlord  paying  the  rates  : — Held,  that  the 
landlord  was  **  liable  to  the  payment  of  the  rate 
instead  of  the  occupier  "  within  the  first  part  of 
8. 19,  and  that  H.  was  entitled  to  the  francnise  by 
virtue  of  the  proviso  at  the  end  of  the  section. 
/A. 

Whore  Owner  giving  no  Written  Notice.] — 
It  is  a  condition  precedent  to  the  allowance  of  a 
reduction  from  the  rates  under  32  &  33  Vict.  c.  41, 
H.  4,  sub-s.  2,  that  the  owner  should  give  notice 
in  writing  to  the  overseers  that  he  is  willing  to 
he  rated  whether  the  tenements  of  which  he  is 
owner  shall  be  occupied  or  not.  Where  such 
written  notice  had  not  been  given,  but  the  re- 
duction had  nevertheless  been  allowed  : — Held, 
that  the  occupier  was  disqualified  from  being 
placed  on  the  list  of  voters,  as  not  having  paid 
the  amount  payable  by  other  ordinary  occupiers 
in  respect  of  poor-rates  under  s.  3,  sub-s.  4  of 
30  &  31  Vict.  c.  102.  Bennett  v.  Atkinjf,  4  C.  P. 
D.  80 ;  48  L.  J.,  C.  P.  95  ;  40  L.  T.  66  ;  27  W.  R. 
231. 

Held,  alsoi  that  the  overseers,  being  public 
officers,  could  not  waive  such  notice  in  writing. 
lb. 

g.  Besidence. 

Landlords  of  Fnmiihed  Honsee.l — By  41  Vict. 
c.  3,  8.  2,  every  man  »hall  he  entitled  to  he  regis- 
tered and  to  rote  under  the  prorisinns  ofs.Sof 
the  BepreAentation  of  the  People  Aet,  1867,  noU 
withstanding  that  dvring  a  part  of  the  qvali- 
fyin{f  jteriod^  not  ereeeding  fimr  manth*  in  the 
whole,  he  shall,  hy  letting  or  otherwise,  have  per- 
mitted the  qualifying  premises  to  he  ocevpied  as 
a/vmished  hiTHse  hy  some  other  jier son, 

Wluit  Sufficient.] — The  residence  required  to 
entitle  a  person  to  be  registered  as  a  voter  for  a 
borough,  under  s.  33  of  the  Reform  Act,  2  Will.  4, 
c.  45,  need  not  be  an  occupation  as  owner  or 
tenant ;  but  any  actual  residence  for  the  pre- 
scribed period  within  the  borough,  or  within 
seven  miles  thereof,  is  sufficient.  Beal  v.  Ford. 
3  C.  P.  D.  73  ;  47  L.  J.,  C.  P.  56  ;  37  L.  T.  408  ; 
26  W.  R.  146  ;  2  Hopw.  k  C.  374, 

For  a  portion  of  the  six  months  previously  to 
the  last  dav  of  July  in  the  qualifying  year,  viz., 
from  the  29th  of  March  to  the  29th  of  May,  A. 
livetl  and  slept  with  his  wife  and  child  in  a  room 
in  a  cottage  allotted  to  the  wife's  mother  by  the 
trustees  of  the  charity,  the  rules  of  which  pro- 
hibited the  inmates  from  allowing  any  stranger 
to  reside  with  them  :— Held,  that  this  was  a 
safficient  residence  to  satisfy  s.  33  ;  and  that 
the  continuity  of  residence  was  not  broken  by 
A.*8  absenting  himself  for  one  night,  when  sent 
to  London  ui)on  his  employer's  business.    lb. 


A  freeman  of  a  borough  was  an  officer  in  the 
army  sen'ing  with  his  regiment.  "WTien  he  ob- 
tained leave  of  absence,  which  he  usually  did 
for  three  months  in  the  year,  he  used  to  reside 
at  the  house  of  his  mother,  within  seven  miles 
of  the  borough,  occupying  apartments  there, 
which  were  always  reserved  for  his  use.  He 
was  unmarried,  and  had  no  other  home  than  his 
mother's  house  : — Held,  that  in  the  case  of  an 
officer  subject  to  the  will  and  pleasure  of  the 
Queen,  and  who  was  therefore  not  sui  juris,  there 
could  not  be  such  an  intention  of  returning  as 
to  constitute  a  constructive  residence,  and  con- 
sequently that  he  waS  not  qualified.  Ford  v. 
Hart,  9  L.  R.,  C.  P.  273  ;  43  L.  J.,  C.  P.  24 ;  29 
L.  T.  686  ;  22  W.  R.  159  ;  2  Hopw.  &  C.  167. 

The  residence  must  be  either  in  actual  occu- 
pation of  a  place  of  residence  for  some  part  of 
the  time  by  tne  party  himself,  or  an  occupation 
by  his  family  or  servants,  there  being  an  animus 
revertendi  on  his  part.  Whitehorn  v.  Thoman, 
7  M.  &  G.  1  ;  8  Scott,  N.  R.  783 ;  1  Lutw. 
Reg.  Cas.  125  ;  14  L.  J.,  C.  P,  38  ;  8  Jur. 
1008. 

A.,  a  freeman  of  a  borough,  resided  with  a 
family,  and  carried  on  his  business  of  wine 
merchant  at  G.,  more  than  seven  miles  from  the 
borough.  He  paid  M,  a  week  for  the  use-  of  a 
bedroom  and  a  dark  closet  in  the  house  of  a 
friend  at  T.,  A.  keeping  the  key  of  the  closet,  in 
which  he  deposits  wine  samples.  He  slept  in 
the  bedroom  twelve  times  in  the  six  months 
next  before  the  31st  July: — Held,  that  A.  did 
not  reside  in  T.  for  six  months  before  the  31st 
July.    Ih, 

A  man  has  not  resided  in  a  borough  for  six 
calendar  months  next  previously  to  the  last  day 
of  July,  when  he  has  for  a  portion  of  that  time 
been  detained  in  a  gaol  situate  more  than 
seven  miles  distant  therefirom,  under  a  sentence 
of  imprisonment  for  an  assault,  without  the 
option  of  paying  a  fine.  Powell  v.  Gnest,  18 
C.  B.,  N.  S.  72 ;  1  H.  &  P.  149 ;  33  L.  X,  C.  P. 
69  ;  10  Jur.,  N.  S.  1238  ;  11  L.  T.  599  ;  18  W.  R. 
274. 

Clergyman  exchanging  LiTings.l— A  clergy- 
man claimed  to  be  qualified  to  vote  for  a  borough 
in  respect  of  the  occupation  of  a  dwelling-house 
above  the  value  of  10/.  in  which  he  usually  re- 
sided. He  entered  into  an  arrangement  with 
another  clergyman  by  which  they  agreed  to  ex- 
change duties  and  residences  for  a  certain  period 
for  the  purpose  of  obtaining  relaxation  and  a 
change  of  scene.  In  pursuance  of  this  arrange- 
ment the  claimant  left  his  house  and  resided  for 
two  months,  which  included  the  last  month  of 
the  qualifying  year,  at  a  distance  of  more  than 
seven  miles  from  the  borough,  in  the  house  of 
the  other  clergyman,  who  came  and  resided 
during  the  same  period  in  the  claimant's  house  : 
Held,  that  there  was  a  break  of  residence  which 
prevented  the  claimant  from  being  duly  quali- 
fied. Foi'd  V.  Pye,  9  L.  R.,  C.  P.  269  ;  43  L.  J., 
C.  P.  21  ;  29  L.  T.  684  ;  22  W.  R.  159  ;  2  Hopw. 
&  C.  157. 

Clergyman  going  Abroad.] — A  rector  of  a 
parish  lying  within  a  parliamentary  borough  ob- 
tained a  licence  of  non -residence,  and  was  absent 
from  October,  1872,  to  June,  1873,  remaining 
during  that  period  abroad;  during  his  absence 
the  glebe-house,  which  he  usually  inhabited,  was 
occupied  by  a  curate  pursuant  to  the  directions 
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of  the  bishop  : — Held,  that  he  was  not  entitled 
to  vote  either  under  2  &  3  Will.  4,  c,  45,  s.  27,  or 
under  30  &  31  Vict.  c.  102,  s.  3.  Durant  v. 
CaHer,  9  L.  R.,  C.  P.  261 ;  43  L.  J.,  C.  P. 
17  ;  29  L.  T.  681 ;  22  W.  R.  158 ;  2  Hopw.  &  C. 
142. 

WlL«n  Abiaxit  dnring  Service  under  Artielei  to 
a  SoUoitor.]— By  2  &  3  Will.  4,  c.  45,  s.  31,  which 
makes  provision  for  freeholders  voting  for  a  city 
being  a  county  of  itself,  no  freeholder  shall  be 
registered  in  any  year  "  iiuless  he  shall  have  re- 
sided for  six  calendar  months  next  previous  "  to 
a  certain  day  in  such  year,  within  such  city. 
During  part  of  the  prescribed  period  of  six 
montl^  a  freeholder  who  had  a  bedroom  kept 
for  his  exclusive  use  in  his  father's  house  within 
such  a  city,  was  absent,  serving  under  articles  to 
a  solicitor  in  London  : — Held,  that,  being  bound 
by  the  articles,  he  could  not  be  deemed  to  have 
had  either  the  liberty  or  intention  to  return  to 
the  room  whenever  he  liked,  and  therefoi'e  had 
not  "  resided  "  within  the  city  for  the  required 
time  within  the  meaning  of  the  Act.  Ford  v. 
Drew,  5  C.  P.  D.  59  ;  49  L.  J.,  C.  P.  172 ;  41  L. 
T.  478  ;  28  W.  R.  137. 

Pariih,  Alteration  of— Order  vnder  Divided 
Pariihes  Aet,  EfiiBOt  of.] — A  right  to  vote  in  re- 
spect of  a  qualification  within  an  isolated  part 
of  a  parish  at  parliamentary  elections  for  a 
borough  comprising  that  part  is  not  affected  by 
an  oMer  made  under  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  (39  &  40  Vict.  c.  61), 
amalgamating  the  part  with  a  paris^h  beyond  the 
limits  of  such  borough.  Foster  v.  Medtoin,  5 
C.  P.  D.  87  ;  49  L.  J.,  C.  P.  297 ;  42  L.  T.  2oi  ; 
28  W.  R.  660  ;  44  J.  P.  316  ;  1  Colt.  118. 

h.  OccnxMition. 

As  Tenant.] — A.  occupied,  as  a  counting-house, 
a  room  in  a  house,  the  landlord  of  which  also 
had  a  counting-house  there,  but  did  not  reside 
there.  There  was  an  outer  door,  which  was 
locked  at  night.  A.  had  no  key  of  this  door,  nor 
was  there  any  keyhole  on  the  outside.  A  person 
employed  and  paid  by  the  landlord  lived  in  the 
house  for  the  purpose  of  protecting  the  premises 
and  letting  in  the  several  tenants  when  the  outer 
door  was  closed : — Held,  that  A.  was  tenant  of 
a  counting-house,  within  2  Will.  4,  c.  45,  s. 
27.  Doicnin^  v.  LvuJtett,  5  C.  B.  40 ;  2  Lutw. 
Reg.  Cas.  33  ;  17  L.  J.,  C.  P.  31  ;  11  Jur.  993. 

One  who  has  the  exclusive  occupation  of  apart- 
ments in  a  house,  at  a  rent,  having  a  key  of  the 
outer  door,  and  free  and  uncontrolled  access 
thereto  at  all  times — the  landlord  occupving  a 
portion  of  the  premises,  but  not  residing  tterein 
— is  entitled  to  be  registered  as  tenant  of  a  build- 
ing, within  2  Will.  4,  c.  46,  s.  27.  Tom^  v. 
LiU'ketf,  5  C.  B.  23;  2  Lutw.  Reg.  Cas.  19; 
17L.  J.,  C.  P.  27;  lljur.  993. 

But  the  occupier  of  part  of  a  house,  where  the 
landlord  resides  upon  the  premises  and  retains 
the  key  of  the  outer  door,  is  a  mere  lodger,  and 
is  not  a  person  occupving  as  owner  or  tenant. 
Pitts  V.  Stttedley,  7  U.  &  G.  85  ;  8  Scott,  N.  R. 
907  ;  1  Lutw.  Reg.  Cas.  196  ;  14  L.  J.,  C.  P.  73  ; 
9  Jur.  69. 

The  occupier  of  part  of  a  house,  who  has  a 
key  of  the  outer  door,  the  landlord  not  residing 
in  or  occupying  any  portion  of  the  premises,  is 
entitled  to  a  vote.    J^ore  v.  Ifnggett,  8  Scott, 


K.  R.919;  7M.&.G.95;  1  Lutw.  Beg.  Cas.  198  ; 

14  L.  J.,  C.  P.  74  ;  9  Jur.  70. 

B.  occupied  three  rooms  on  the  first  floor  of  a 
house,  in  which  the  landlord  resided.  He  had  a 
key  to  the  outer  door.  There  was  no  internal 
communication  between  the  three  rooms,  each 
having  a  separate  door  opening  upon  the  landing- 
place  : — ^Held,  that  he  was  not  entitled  to  he 
registered.  Page  v.  Perkins^  8  Soott,  N.  R. 
983;  7  M.  &  G.  156;  1  Lutw.  Reg.  Cas. 
265. 

A.  B.,  C.  D.  and  £.  were  the  lessees  of  a  hoasc, 
and  alone  were  liable  for  the  rent.  They  were, 
however,  members  of  an  association,  out  of  the 
funds  of  which  the  rent  was,  in  fact,  paid,  and 
whose  servants,  also  paid  out  of  the  fund,  had 
charge  of  the  premises,  which  were  used  for  the 
purposes  of  the  association.  Various  members 
of  the  association  transacted  the  business  of  the 
association  upon  the  premises,  and  each  of  the 
lessees,  when  in  London,  frequented  the  premises, 
and  transacted  there  the  business  of  the  associa- 
tion, and  partly  their  own  affairs  : — Held,  that 
the  revising  barrister  was  justified  in  finding  that 
these  lessees  occupied  as  tenants.  Luckett  v. 
Bright,  2  C.  B.  193  ;    1  Lutw.  Reg.  Cas.  456 ; 

15  L.  J.,  C.  P.  85  ;  10  Jur.  75. 


When  no  Bent  Paid.] — ^A  master  rope- 


maker  in  the  dockyard  at  Chatham  occupied  a 
house  (as  his  residence)  within  the  dockyard, 
belonging  to  the  commissioners  of  the  Admiralty. 
He  paid  no  rent  in  money  for  it,  but  had  it  as 
part  remuneration  for  his  services ;  no  part  of  it 
was  used  for  public  purposes,  the  office  at  which 
he  performed  his  public  services  being  at  a  dis- 
tance. If  he  hwX  not  had  the  house,  he  would 
have  had  an  allowance  for  a  house,  in  addition 
to  his  salary  : — Held,  that  Ije  occupied  the  house 
as  tenant.  Hughes  v.  Chatham  (OrersecrM),  7 
Scott,  N.  R.  581 ;  5  M.  &  G.  54  ;  1  Lutw.  Reg. 
Cas.  51  ;  13  L.  J.,  C.  P.  44  ;  7  Jur.  1136. 

A  seigeant  on  the  permanent  staff  of  the 
militia,  as  such  occupied  a  house  cloee  to  the 
premises  in  which  the  arms,  accoutrements,  &c.. 
of  the  corps  were  stored,  which  was  built  ex- 
pressly for  the  accommodation  of  the  men  em- 
ployed in  looking  after  the  stores,  under  the 
provisions  of  the  Militia  Act,  1864.  The  house 
was  assigned  to  him  by  the  commanding  officer 
as  a  place  to  live  in  ;  and,  if  he  left  it  without 
the  permission  of  his  officer,  he  would  be  guilty 
of  a, breach  of  discipline,  for  which  he  would 

{>robably  be  dismissed  the  sei*vice  ;  and  he  was 
iable  to  be  turned  out  at  any  time.  He  had 
2s.  id.  per  week  deducted  out  of  his  pay,  as 
occupier  of  the  house  ;  but  he  would  not  receive 
the  2s.  id.  extra  if  he  resided  elsewhere.  He 
could  perform  the  duties  required  of  him  equally 
well  if  he  was  living  elsewhere,  which  he  might 
do  with  his  officer's  permission  : — Held,  that  the 
sergeant  did  not  occupy  the  premises  as  tenant, 
within  30  &  31  Tict.  c.  102,  s.  3.  Fox  v.  Dalbu, 
10  L.  R.,  C.  P.  285  ;  44  L.  J.,  C.  P.  42  ;  31  L.  T. 
478  ;  23  W.  R.  244  ;  2  Hopw.  &  C.  261. 

The  surgeon  to  Gi-eenwich  Hospital  occupied,  as 
such  surgeon,  the  house  at  the  infirmary  of  the 
hospital,  which  is  appropriated  by  the  lords  of 
the  Admiralty  to  the  person  holding  that  ap- 
pointment. By  one  of  their  regulations,  it  is 
required,  that  all  officers  having  separate  apart- 
ments are  to, inhabit  those  assigned  to  them;  and 
that  no  exchange  or  other  appropriation  of 
aimrtments  is  to  be  made  >vithout  express  per- 
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mission.  There  is  also  an  order  in  force  by  the 
inspector-general  of  hospitals,  that  surgeons  of 
hospitals,  when  not  provided  with  a  residence 
within  the  hospital,  are  to  be  allowed  15«.  a  week 
lodging-money : — Held,  that  he  did  not  occupy 
as  tenant,  inasmuch  as  he  was  required  to  occupy 
the  same  with  a  view  to  the  more  efficient  per- 
formance of  his  duties  as  surgeon.  Dobson 
V.  JoHejt,  5  M.  &  G.  113 ;  8  Scott,  N.  R. 
*>0 ;  1  Lutw.  Reg.  Cas.  105 ;  13  L.  J.,  C.  P. 
126. 

A.  claimed  to  be  registered  as  occupier  of  a 
house  of  the  requisite  yearly  value  to  confer  a 
vote ;  the  revising  barrister  found  that  he  was 
the  keeper  of  the  Guildhall  at  B.;  that  the  house 
was  the  residence  assigned  by  the  corporation  to 
the  hall-keeper,  and  in  which  he  was  required  to 
reside,  and  that  it  was  necessary,  for  the  due 
performance  of  his  duties  as  hall-keeper,  that  he 
should  reside  there  : — Held,  that  this  was  an 
occupation  as  servant  to  the  corporation,  and 
not  an  occupation  as  tenant.  Clarke  v.  St, 
Mary,  Bury  St.  Edmundu  (^Oveneeny^  1  C.  B., 
K.  S.  23  J  26  L.  J.,  C.  P.  12  ;  3  Jur.,  N.  S. 
645. 


Oeeupation  with  Powers  of  Letting.] — 


A  lay  clerk,  ap]X)intGd  to  his  office  by  the  dean 
and  canons  of  Windsor,  which  office  he  held  for 
life,  or  so  long  as  he  discharged  his  duties,  which 
did  not  require  residence,  occupied  a  house,  one 
of  a  number  of  houses,  the  freehold  of  which 
was  vested  in  the  dean  and  canons  (that  number 
being  less  than  the  number  of  lay  clerks)  ; 
he  was  not  obliged  to  reside  in  it;  though 
he  could  let  the  house  which  he  occupied  without 
the  permission  of  the  dean  and  canons,  he  was 
not  entitled  to  vote  for  a  borough,  either  as  owner 
or  tenant.  Bridgewater  v.  Bttravtj  11  C.  B., 
X  S.  7  ;  K.  &  G.  377  ;  31  L.  J.,  C.  P.  46  ;  8  Jur., 
N.  a590;  5  L.T.  491 ;  10  W.  R.  171. 


Bating  not  a  Toit  of  Tenanej.] — ^A  hos- 


pital incorporated  by  act  of  parliament  consists 
of  a  master  and  twdve  brethren.  Each  of  the 
brethren  is  appointed  for  life,  and  takes  oath, 
upon  election,  to  obey  the  master  and  certain 
rales,  for  disobedience  of  which  rules  he  may  be 
removed.  He  also  occupies  exclusively  certain 
rooms  in  the  hospital  of  greater  value  than  lOl. 
per  annum,  for  which  he  is  rated  to  the  parish  : 
— Held,  that  such  occupation  does  not,  under  2 
Will.  4,  c.  45,  8.  27,  give  a  borough  vote,  as  it  is 
not  an  occupation  as  owner  or  tenant,  the  owner- 
ship being  in  the  corporation  aggregate,  which 
must  be  taken  also  to  occupy  in  the  persons 
of  its  individual  members.  Heath  v.  Ilaytie^f  3 
C.  B.,  N.  S.  389  ;  27  L.  J.,  C.  P.  50 ;  4  Jur.,  N.  S. 
664. 

Rating  is  not  the  test  of  occapation  as  tenant. 
lb. 


Occupation  of  an  Xleomotynary  Cha- 


racter.]— The  members  of  the  eleemosynary 
foundation  of  the  Military  Knights  of  Windsor 
are  not  entitled  to  vote  for  the  borough  of  New 
Windsor,  the  constitution  of  the  body,  and  the 
terms  and  mode  of  their  appointments,  shewing 
that  they  do  not  occupy  the  rooms  which  they 
hold  in  virtue  of  such  appointments,  within  the 
castle  of  Windsor,  either  as  owners  or  tenants, 
the  legal  estate  being  in  the  dean  and  canons  of 
Winder,  and  the  occupation  being  entirely  of 
an  eleemosynary  character,  although  during  good 


behaviour.  Ileartle-y  v.  Baiiht^  K.  &  G.  f  19  ; 
5  C.  B.,  N.  S.  40  ;  28  L.  J..  0.  P.  144  ;  6  Jur.,  N.  S. 
492. 


Validity  of  Leisor'i  Title  not  Esiential.] 


— To  render  the  occupation  of  a  voter  an  occupa- 
tion "  as  tenant "  within  2  Will.  4,  c.  45,  s.  27,  it 
is  not  essential  that  the  voter^s  lessor  should  have 
a  valid  legal  title  to  demise.  Therefore  where 
premises  comprised  in  a  settlement  deed  were 
demised  to  the  voter  by  one  of  the  trustees,  who, 
until  such  demise,  had  himself  occupied  them, 
paying  rent  to  the  cestui  que  trust,  mthout  the 
interference  of  his  co-trustee  : — Held,  that,  as- 
suming any  valid  objection  to  exist  to  the  lessor's 
title  to  demise,  such  objection  did  not  affect  the 
voter's  qualification  as  the  occupier  "  as  tenant " 
of  the  demised  premises.  Fowle  v.  Trevor,  1 
Colt.  82. 


Separate  Dwellingj.]— H.  occupied  exclu- 


sively and  as  sole  tenant,  for  his  dwelling  rooms 
not  so  structurally  severed  from  the  rest  of  the 
building  as  to  constitute  of  themselves  a  house. 
Having  claimed  to  be  rated,  his  name  was  in- 
serted by  the  overseers  in  the  rate-book  bracketed 
with  those  of  the  other  occupiera  in  the  house, 
no  sum  being  separately  assessed  against  H.,  but 
the  rental,  rateable  value,  and  rate  in  the  pound 
of  the  whole  house  only,  api)earing  in  the  appro- 
priate columns.  No  sum  had  been  paid  or 
tendered  by  him  in  respect  of  poor-rates  : — Held, 
that,  whether  or  not,  he  was  the  occupier  of  a 
dwelling-house  within  the  meaning  of  30  &  31 
Vict.  c.  102,  s.  61,  he  was  not  "  separately  rated 
to  the  relief  of  the  poor  "  within  that  section,  nor 
had  he  done  enough  to  entitle  him  to  be  "  deemed 
to  have  been  rated  "  within  2  Will.  4,  c.  45,s.  30. 
Outhbertson  v.  Ilaim,  4  L.  R.,  C.  P.  525  ;  38 
L.  J.,  C.  P.  109 ;  17  W.  B.  465 ;  1  Hopw.  &  C. 
184. 

Ail  Owner.] — ^A  person  claimed  a  borough  vote 
in  respect  of  his  occapation  of  one  of  a  series  of 
houses  known  as  Lord  Coningsby's  Hospital,  to 
which  he  had  been  duly  nominated.  The  per- 
sons who  occupy  these  houses  are  nominated 
by  the  owner  of  certain  estates,  out  of  which 
fixed  payments  arc  made  to  such  occupants, 
who  are  called  servitors,  and  are  subject  to  cer- 
tain rules  made  for  their  government  in  1614, 
when  the  hospital  was  founded,  and  which  they 
must  obey  under  the  penalty  of  a  fine.  They 
pay  no  rent,  and  clothes  and  coals  are  supplied 
to  them  out  of  the  funds  of  the  hospital,  when 
a  man  is  appointed  to  one  of  the  houses  he  holds 
it,  with  a  garden  near  to  it,  for  life,  and  cannot 
be  disturbed  in  his  occupation  by  any  one,  except 
for  a  murder  or  a  felony,  or  something  of  that 
kind.  None  of  the  houses  had  ever  been  let  by 
any  of  the  persons  appointed  to  them,  but  a 
garden  appertaining  to  the  house  held  by. the 
claimant  had  been  let  by  him  because  he  was 
too  old  to  cultivate  it  himself  : — Held,  that  the 
claimant  had  a  freehold  interest  in  the  house  to 
which  he  had  been  appK)inted,  and  that  his 
occupation  was  not  of  such  an  eleemosynary 
character  as  to  prevent  his  acquiring  the  borough 
franchise  as  an  inhabitant  occupier  under  30  & 
31  Vict.  c.  102,  8.  3.  Pryer  v.  Bodenham,  4 
L.  R.,  C.  P.  529 ;  38  L.  J.,  C.  P.  185  ;  19  L.  T. 
645  ;  17  W.  R.  294  ;  1  Hopw.  &  C.  204. 

A  six-roomed  house,  originally  built  for  a 
single  dwelling  was  let  to  six  tenants,  each  of 
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whom  had  the  exclusive  occupation  of  a  room 
respectively,  and  all  had  the  use  and  control 
over  the  staircase,  water-closet  and  street  door 
in  common.  The  owner  did  not  reside  in  or  oc- 
cupy any  portion  of  the  house,  nor  interfere  with, 
or  provide  attendance  for,  any  of  the  tenants ; 
but  he  was  rated  to  the  poor-rate  under  the  Small 
Tenements  Act,  13  &  14  Vict.  c.  99,  and  he  paid 
the  house  duty,  the  water-rate,  and  the  local 
taxes : — Held,  that  this  was  a  case  within  the  ex- 
ception to  SO  &  31  Vict.  c.  102,  8.  7,  and  that  the 
house  was  "  a  dwelling-house  or  tenement  wholly 
let  out  in  apartments  or  lodgings  not  separately 
rated,"  and  therefore  the  owner  ought,  after  the 
passing  of  that  act,  to  be  rated  as  before  to  the 
poor-rate.  Stamjwr  v.  SunderlamUnear-the'Sea 
{Churchxcarden*  and  Ovarsper*)^  3  L.  R.,  C.  P., 
388  ;  37  L.  J..  M,  C.  137  ;  18  L.  T.  682  ;  16  W. 
li.  1063. 

Owner,    or   Kember   of  Corporation.] — The 

Naval  Knights  of  Windsor  were  incorporated'by 
royal  charter.  According  to  the  rules  of  the 
foundation,  which  was  of  a  collegiate  character, 
the  members  dined  together  in  a  common  hall ; 
each  knight  was  on  his  election  placed  in  the  oc- 
cupation of  a  dwelling-house  foiming  part  of  the 
collegiate  buildings  which  were  conveyed  to  the 
corporation  ;  he  held  the  house,  by  virtue  of  his 
appointment  for  life,  subject  to  expulsion  in  the 
event  of  his  marrying  or  being  guilty  of  certain 
offences  or  breaches  of  discipline ;  and  had  to 
keep  it  in  repair : — Held,  that  the  occupation  of 
each  knight  was  as  a  member  of  the  corporation 
merely,  and  subject  to  regufations  which  were 
inconsistent  with  ownership  in  the  individual, 
and  therefore  did  not  confer  a  right  to  a  vote 
as  an  inhabitant  occupier,  as  owner  or  tenant. 
Burant  v.  Kemiett,  5  L.  R.,  C.  P.  262  ;  21  L.  T. 
603  ;  18  W.  R.  286  ;  1  Hopw.  &  C.  297. 

The  dean  and  chapter  of  Exeter  is  a  corpora- 
tion aggregate  ;  there  are  five  canons  in  the 
chapter,  who  are  appointed  for  life,  and  five 
houses  which  the  canons  are  entitled  to  occupy, 
and  with  their  enjoyment  of  which  the  chapter 
cannot  interfere.  At  the  election  of  a  canon  he 
produces  the  key  of  the  house  occupied  by  his 
predecessor,  and  prays  to  be  admitted.  As  one 
of  the  canons  he  is  elected  and  decreed  to  be  in- 
stalled, and  thereupon  takes  possession  of  his 
house.  Each  canon  repairs  his  house  at  his 
own  expense  : — Held,  that  the  proper  inference 
was  that  each  canon  holds  his  house  as  a  corpora- 
tion sole  and  not  as  a  member  of  the  chapter  ; 
and  that  he  is  therefore  entitled  to  a  vote  for  the 
city  in  respect  of  it.  Ford  v.  Harington,  5  L.  R., 
C.  P.  282  ;  39  L.  J.,  C.  V\  107 ;  21  L.  T.  609 ; 
18  W.  R.  289  ;  1  Hopw.  &  C.  331. 

Under  an  nnlawftil  Agreement] — A  partner- 
ship of  twenty  persons  for  carrying  on  the  busi- 
ness of  farming,  is  within  the  Companies  Act  of 
1862  (25  &  26  Vict.  c.  89,  s.  4),  and  if  not  regis- 
tered under  that  act  is  illegal.  Harris  v.  Avwry^ 
1  L.  R.,  C.  P.  148  ;  35  L.  J.,  C.  P.  89  ;  12  Jur., 
N.  S.  166  :  13  L.  T.  504  ;  14  W.  R.  199  ;  1  H.  & 
R.  358  ;  1  H.  &  P.  294. 

Where  land  and  buildings  have  been  rented 
by  such  partnership  for  carrying  on  such  business, 
and  the  only  occupation  by  its  members  is  a  con- 
structive one  arising  out  of  the  occupation  of  one 
who  acted  as  manager,  no  qualification  to  confer 
a  borough  vote  can  be  acquired  by  its  members, 


as  the  occupation  cannot  be  shewn  without  dis- 
closing the  illegal  partnership.    Ih. 

Under  the  eame  Landlord.] — Premises  consist- 
ing of  five  closes  of  land,  a  bam  and  other  build- 
ings of  the  annual  value  of  40/.  were  let  to  A.  as 
tenant  from  year  to  year  at  the  yearly  rent  of 
40Z. ;  prior  to  the  last  day  of  July,  1859,  the 
landlord  assigned  his  interest  in  the  bam  and 
other  buildings  to  a  third  person  for  the  express 
purpose  of  depriving  the  tenant  of  the  right  of 
voting,  the  premises  retained  by  the  landlord  not 
being  sufi&cient  of  themselves  to  confer  a  vote : 
— Held,  that  the  requisitions  of  2  Will.  4,  c.  45, 
s.  27,  in  respect  of  occupation  under  the  same 
landloni  had  been  substantially  complied  with, 
and  that  the  severance  of  the  reversion  did  not 
affect  the  tenants  right  to  be  upon  the  register, 
the  taking  from  the  same  landlord  of  premises 
of  sufficient  value  being  the  principal  test  relied 
on  by  the  legislature.  Smerdon  v.  Tucker,  7 
C.  B.,N.  S.  37  ;  K.  &  G.  305 ;  29  L.  J.,  C.  P.  93  ; 

6  Jur.,  N.  S.  557  ;  8  W.  R.  151. 

SaeoeeeiYe.] — ^A  claim  to  be  registered  as  a 
parliamentary  voter  for  a  borough,  under  30  & 
31  Vict.  c.  102,  ss.  3,  26,  as  an  inhabitant  occu- 
pier of  two  houses  in  succession,  is  good,  althonghy 
as  respects  the  second  house,  the  landlord  is  the 
person  rated,  and  by  his  agreement  with  the 
claimant  has  paid  the  rates.     Moger  v.  Mcetty 

7  L.  R.,  C.  P.  158 ;  41  L.  J..  C.  P.  86  ;  26  L.  T. 
99  ;  20  W.  R.  368  ;  1  Hopw.  &  C.  645. 

A  claimant  to  vote  for  a  borough  in  respect  of 
different  premises  occupied  in  immediate  succes- 
sion, need  not  shew  that  he  has  been  rated  by 
name  on  the  rate-books  for  the  premises  for 
which  he  claims  a  vote  ;  provided  he  has  paid  all 
the  rates  according  to  that  section,  he  is  entitled 
to  vote,  liofferit  v.  Leteh,  7  C.  B.,  N.  S.  29 ;  K, 
&  G.  279  ;  29  L.  J.,  C.  P.  85  ;  6  Jur.,  N.  S.  612  ; 
1  L.  T.  68  ;  8  W.  R.  279. 

Changing.] — A  person  on  the  register,  whose 
qualification  is  there  described  to  l^  land  in  his 
occupation  in  a  particular  (mrish,  and  who  after- 
wards, during  the  year,  changes  his  occupation 
for  other  land  in  the  same  parish,  must  send  in 
a  new  claim,  or  he  cannot  retain  his  name  on 
the  list,  although  the  description  of  the  qualifica- 
tion on  the  register  will  apply  equally  to  both 
occupations.  Bvrton  v.  Oery^  5  C.  B.  7 ;  2 
Lutw.  Reg.  Gas.  4  ;  17  L.  J.,  C.  P.  66  ;  11  Jur, 
948. 

Where  the  right  to  vote  depends  upon  the 
occupation  of  premises  in  immediate  succession, 
the  whole  of  the  subject-matter  composing  the 
qualification  must  be  fully  describe!  in  the 
register.    Ih, 

A  voter  in  a  borough,  who  is  registered  as  a 
lOZ.  householder,  in  respect  of  a  house  in  £• 
Place,  loses  his  vote,  if,  after  the  registration, 
and  before  the  election,  he  removes  to  another 
house  of  equal  value  in  E.  Place,  although  the 
house  to  which  he  removes  is  in  every  respect 
within  the  description  contained  in  the  register. 
Rvg.  V.  Ellu^  Car.  &:  M.  565. 

fi  A.,  who  is  registered  as  an  elector  for  a 
borough  as  a  10/.  householder,  gives  up  the 
house  in  resjject  of  which  he  is  registered,  and 
takes  another  of  superior  value  within  the  same 
borough,  after  the  registration  and  before  the 
election,  he  loses  his  vote  ;  and  if,  before  and  at 
the  time  of  the  election,  a  new  tenant  has  taken 
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lx)6ses9ioD  of  the  house  that  A.  has  left,  and  is 
{mying  rent  for  it,  the  fact  that  a  few  articles  of 
A.*s  fomitare  remain  in  the  honse,  and  that  A. 
retains  one  of  the  two  keys  of  it,  will  make  no 
difference.    Ileg,  v.  Bowler,  Car.  k  M.  559. 

A.  was  indicted  for  giving  a  false  answer  to 
the  question,  whether  he  had  the  same  qualifica- 
tion to  TOte  as  that  for  which  he  was  registered. 
He  had  occupied  a  house  at  the  time  of  the  regis- 
tration, for  which  he  was  on  the  register  as  a 
voter,  but  he  had  left  it  before  the  election;  and 
the  landlord  s  agent  had,  before  the  election, 
given  the  key  of  it  to  B.,  who  had  put  horses 
into  the  stable  and  beer  into  the  cellar  ;  but  B.*s 
rent  did  not  commence  till  after  the  election  : — 
Held,  that  in  the  absence  of  evidence  of  the  de- 
termination of  the  tenancy  of  A.,  the  indict- 
ment could  not  be  supported.  Hex  v.  Harris, 
7  C.  &  P.  253. 

Joint] — ^A.,  being  lessee  of  a  mill  for  a  term 
of  ninety-nine  years,  at  350/.  rent,  terminable  on 
lives,  took  B.,  C.,  and  D.  into  partnership  in  the 
business  which  he  carried  on  at  the  mill ;  they 
lived  in  the  house  with  him,  and  each  paid  one- 
fourth  of  the  expenses,  including  rent,  and  re- 
ceived one-fourth  of  the  profits  ;  all  four  were 
rated  for  the  premises  :— Held,  that  B.,  C,  and 
I),  had  each  a  right  to  a  borough  vote,  and  had 
properly  claimed  to  have  their  names  inserted 
on  the  list  of  10/.  occnpieis  as  for  one  undivided 
fourth  part  of  the  house  and  mill.  Rogers  v. 
Harrey,  K.  &  G.  169  ;  5  C.  B.,  N.  S.  3  ;  28  L.  J., 
C.  P.  17  ;  5  Jur.,  N.  S.  199. 

A  person,  otherwise  qualified  as  an  inhabitant 
ixrcnpier,  as  owner  or  tenant,  of  a  dwelling-house 
in  a  borough,  under  30  &  31  Vict.  c.  102,  s.  3, 
floes  not  Income  a  joint  occupier  within  the 
proviso,  and  so  lose  his  qualification,  by  letting 
to  a  lodger  the  exclusive  use  of  a  bed-room  and 
the  joint  use  of  a  sitting-room.  Brewer  v. 
JPGmt?en,  5  L.  R.,  C.  P.  239  ;  39  L.  J.,  C.  P.  30  ; 
21  L.  T.  462  ;  18  W.  R.  167  ;  1  Hopw.  &  C.  275. 


4.  County  Voters. 

a.  Lesaees  of  Term  of  Tears. 

Chattel  Bent-charge— Siztj  Tears.]— By  30 
&  31  Vict,  c.  102, 8.  5,  a  county  vote  is  conferred 
u{x>n  every  man  who  is  entitled  either  as  lessee 
or  assignee  to  any  lands  or  tenements  of  freehold, 
or  of  any  other  tenure  whatever,  for  the  unex- 
pired residue,  whatever  it  may  be,  of  any  term 
originally  created  for  a  period  of  not  less  than 
iiizty  years,  of  the  clear  yearly  value  of  not  less 
than  6/. : — Held,  that  a  person,  to  be  entitled  to 
a  vote  under  this  provision,  must  be  lessee  of  a 
corporeal  hereditament,  which  could  be  the  sub- 
ject of  occupation,  or  assignee  of  a  lease  of  such 
an  hereditament,  and  that  a  chattel  rent-chaige, 
though  originally  created  for  more  than  sixty 
years,  does  not  confer  a  vote.  Warbnrton  v. 
I}enton  (Overseers^,  6  L.  R.,  C.  P.  267  ;  40  L.  J., 
C.  P.  49  ;  23  L.  T.  729  ;  19  W,  E.  210 ;  1  Hopw. 
k  C.  432. 

A  testator  devised  a  term  of  999  years  to  trus- 
tees, to  pay  the  rents  and  annual  produce  to  the 
claimant  for  life,  and  the  residue  after  his  de- 
cease to  the  children  of  the  claimant : — Held, 
that  the  claimant  was  not  possessed  of  the  resi- 
due of  a  term  originally  created  for  not  less  than 
sixty  years,  and  was,  consequently,  not  entitled 
to  the  county  franchise,  under  2  Will.  4,  c.  45, 


s.  20,  and  6  &  7  Vict.  c.  18,  s.  74.  Gainsford  v. 
Fret-wan,  1  L.  R.,  C.  P.  129  ;  35  L.  J.,  C.  P. 
92  ;  12  Jur.,  N.  S.  192  ;  13  L.  T.  595  ;  14  W.  R. 
203  ;  1  H.  &  R.  353  ;   1  H.  &  P.  329. 

By  an  agreement  made  between  the  owners  of 
an  estate,  the  trustees  of  a  building  society,  and 
C,  the  land  was  to  be  security  for  the  advance 
by  C.  of  moneys  to  be  expended  in  building 
cottages  thereon,  and  the  owners  were  to  grant 
to  the  occupiers  of  the  cottages  leases  for  ninety- 
nine  years  on  the  request  of  C,  with  the  consent 
of  the  trustees.  By  a  subsequent  agreement 
between  the  trustees  and  the  claimant,  who  occu- 
pied one  of  the  cottages  so  built,  it  was  agi-eed 
that  on  his  paying  certain  moneys  by  instal- 
ments, and  satisfying  all  the  terms  of  the  agree- 
ment and  the  rules  of  the  society,  the  trustees 
should  procure  him  a  conveyance  for  ninety-nine 
years.  Only  a  part  of  the  money  had  been  paid ; 
no  request  for  a  lease  had  been  made  by  C,  and 
none  had  ever  been  granted  : — Held,  that  the 
claimant  was  not  entitled  to  the  county  fran- 
chise given  by  30  k  31  Vict.  c.  102,  s.  5,  as  lessee 
or  assignee  for  the  unexpired  residue  of  a  term 
originally  created  for  not  less  than  sixty  years. 
Trotter  v.  Watson,  4  L.  R.,  C.  P.  434  ;  38  L.  J., 
C.  P.  100  ;  19  L.  T.  785  ;  17  W.  R.  330  ;  1  Hopw. 
&  C.  216. 

Sub-Lenees.] — ^A  sub-lessee  is  a  lessee  within 
30  &  31  Vict.  c.  102,  s.  6  ;  but  it  is  doubtful 
whether  he  must  be  in  occupation  as  a  sub-lessee 
under  2  Will.  4,  c.  45,  s.  20.  Chorlton  v. 
Stretford  (^Overseers),  7  L.  R.,  C.  P.  198  ;  41 
L.  J.,  C.  P.  37  ;  25  L.  T.  810  ;  20  W.  R.  236  ;  1 
Hopw.  &  C.  712. 

Interest  in  Lease  Divisible.] — A  lease  for  a 
term  of  ninety-nine  years,  of  which  three  years 
had  expired,  comprised  several  houses  within  a 
borough,  one  of  them  worth  more  than  10/.  a 
year,  and  capable  of  conferring  a  borough  vote  ; 
the  residue  individually  worth  less,  but  collec- 
tively more,  than  10/.  a  year.  Each  house  was 
occupied  by  a  distinct  tenant : — Held,  that  the 
interest  in  the  lease  was  divisible,  and  that  the 
lessee  was  entitled  to  a  vote  for  the  county,  in 
respect  of  the  residue  of  the  houses.  Weblf  v. 
Birmingham  (^Overseers),  5  M.  &  G.  14  ;  7  Scott, 
N.  R.  559  ;  13  L.  J.,  C.  P.  57  ;  7  Jur.  1090. 

b.  Id/.  Oooupiers. 

Pnblicatien — ^Wliat  Sufficient.] — C.  was  en- 
titled to  be  and  was  placed  by  the  overseers 
upon  the  list  of  persons  qualified  to  vote  for  the 
county  by  reason  of  the  occupation  of  lands  or 
tenements  of  the  rateable  value  of  12/.  or 
upwards  per  annum.  This  list,  which  was 
headed  ^^  Voters  as  occupiers  of  rateable  value 
of  12/.  or  upwards,"  was  printed  alphabetically 
after  the  list  of  persons  entitled  to  vote  in  re- 
spect of  property  in  the  parish,  and  was  signed 
at  the  end  by  the  everseers  :  but  the  printer  by 
mistake,  on  the  sheet  which  commenced  with 
C.'s  name,  inserted  the  heading  applicable  to  the 
preceding  list,  viz.,  **  List  of  persons  entitled  to  vote 
in  respect  of  property."  The  overseers  published 
the  list  as  printed.  There  was  no  evidence  that 
any  person  had  in  fact  been  misled.  The  re- 
vising barrister  decided  that  there  had  not  been 
a  publication  of  the  list  as  a  12/.  list  ;  and  that 
the  interpolated  heading  waJs  not  "  a  misnomer 
of  a  thing  so  denominated  as  to  be  commonly 
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understood,"  within  6  &  7  Vict.  c.  18,  a.  101  ; 
and  he  therefore  expunged  the  name  of  C.  and 
all  the  names  which  followed  his  upon  the  list. 
The  court,  on  appeal,  reversed  his  decision  ;  and 
held  that  there  had  been  a  sufficient  publica- 
tion of  this  part  of  the  list  as  a  121,  list. 
Matlter  v.  Allendale  (^Overseers),  6  L.  R.,  C.  P. 
272  ;  40  L.  J.,  C.  P.  76  ;  23  L.  T.  639 ;  19  W.  R. 
284  ;  1  Hopw.  &  C.  461. 

Of  Landf  under  diiforexit  Laadlordi.] — The 

county  franchise  conferred  by  the  occupation  of 
lands  of  12Z.  rateable  value  is  not  restricted  to 
lauds  held  under  one  landlord,  nor  is  it  any 
objection  that  being  detached  they  are  separately 
rated.  IluekU  v.  Piper,  7  L.  R.,  C.  P.  193  ;  41 
L.  J.,  C.  P.  42  ;  23  L.  T.  809  ;  20  W.  R.  235  ;  1 
Hopw.  k.  C.  680. 

A  man  who  occupies  several  pieces  of  land 
under  different  landlords,  and  is  separately  rated 
for  them,  may  add  their  rateable  values  together 
for  the  purposes  of  a  qualification  under  30  &  31 
Vict.  c.  102,  s.  6.    lb. 

Bate-book  not  Binding.] — In  regard  to  a  claim 
to  a  county  vote  as  a  12/.  occupier,  the  revising 
barrister  is  not  bound  by  the  rated  value  appear- 
ing on  the  rate-book,  but  may  take  evidence  and 
judge  for  himself  as  to  whether  the  rateable 
value  of  the  premises,  in  respect  of  which  the 
claim  is  made,  is  12/.  or  not.  Cooke  v.  Butler, 
9  L.  R.,  C.  P.  256  ;  42  L.  J.,  C.  P.  25  ;  27  L.  T. 
648  ;  21  W.  R.  73  ;  2  Hopw.  k  C.  22. 

Kotiee  to  Overseers — Snfficienoj  of.  1— A  12/. 
occupier  served  upon  the  overseers  on  the  25th  of 
August  a  notice  of  a  claim  as  follows: — *^  I 
claim  to  be  inserted  on  the  list  of  voters  for  the 
division  of  East  Devonshire  ;"  and  in  the  third 
column  "  the  nature  of  qualification  "  was  stated 
to  be  "  Land,  as  occupier  :" — Held,  a  good 
notice  under  31  &  32  Vict.  c.  68,  s.  17,  and  6  &  7 
Vict.  c.  18,  s.  15.  Firth  v.  Widdieomhe-in'tlw 
Moore  (^Overseers),  7  L.  R.,  C.  P.  172  ;  41  L.  J., 
C.  P.  38  ;  25  L.  T.  833  ;  20  W.  R.  234  ;  1  Hopw. 
&  C.  663. 

Proof  of  Notice  of  Claim.]— The  revising  bar- 
rister is  entitled,  under  ss.  37  &  38  of  6  &  7  Vict.  c. 
18,  to  require  proof  that  a  pei-son,  who  claims  in 
consequence  of  the  omission  of  his  name  from  the 
12/.  occupiers'  list,  gave  due  notice  of  his  claim 
to  be  inserted  in  such  list.  The  fact  that  the 
overseera  have  inserted  his  name  in  the  list  of 
claimants  for  that  franchise  is  not  sufficient 
proof  that  he  has  given  due  notice  of  claim. 
Sale,  In  re,  50  L.  J.,  Q.  B.  113  ;  43  L.  T.  636 ; 
45  J.  P.  207 ;  1  Colt.  152. 

Age  of  Voter.]— i&e  a?tte,  col.  890. 


c.  60/.  a  Tear  Qoldin^s. 

Aggregate  Value.] — A  tenant  who  holds,  under 
two  difiPei-ent  landlords,  two  different  sets  of  pre- 
mises, the  rent  of  each  bemg  less  than  60/.  a 
year,  though  together  they  amount  to  more  than 
that  sum,  is  not  entitled  to  a  vote  at  a  county 
election,  under  2  Will.  4,  c.  45,  s.  20,  and  6  &  7 
Vict.  c.  18,  s.  73.  Gadihy  v.  Barrow,  7  M.  &  G. 
21  ;  8  Scott,  N.  R.  799  ;  1  Lutw.  Reg.  Cas.  142  ; 
14  L.  J.,  C.  P.  51  ;  8  Jur.  1031. 

A.  occupied  solely  as  tenant  a  house  and  laud 


at  a  yearly  rent  of  40/.  He  also  jointly  with  his 
father  rented  and  occupied  other  lands  at  a  yearly 
rent  of  64/.  Both  occupations  were  under  the 
same  landlord  : — Held,  that  A. 's  proportion  of  the 
joint  rent  could  not  be  added  to  his  separate  rent, 
so  as  to  constitute  a  qualification  to  vote  for  a 
county,  under  2  Will.  4,  c.  45,  s.  20.  Smith 
V.  Foreman,  18  C.  B.,  N.  S.  144  ;  1  H.  &  P.  231 ; 
34  L.  J.,  C.  P.  93  ;  11  Jur.,  N.  S.  42  ;  11  L.  T. 
673  ;  13  W.  R.  291. 

Change  of  Premises.] — One  who  is  on  the 
register  as  entitled  to  vote  for  a  county,  in  re- 
spect of  an  occupation  of  hind  above  60/.  a  year, 
but  who  ceases  to  occupy  the  same  land,  and  en- 
ters upon  the  occupation  of  other  land  within  the 
twelve  months  next  preceding  the  31st  of  July, 
does  not  retain  the  same  qualification  as  described 
in  such  register,  within  6  &  7  Vict.  c.  18,  s.  4, 
although  the  description  in  the  register  is 
general,  and  sufficiently  large  to  embrace  either 
occupation  ;  and,  ther^ore,  he  is  bound,  under 
s.  73,  to  send  in  a  new  claim  in  respect  of  such 
substituted  occupation.  Burton  v.  Gery,  5  C.  B. 
7  ;  2  Lutw.  Reg.  Cas.  4  ;  17  L.  J.,  C.  P.  GQ, 

A  county  voter,  who  claims  under  6  &  7  Vict, 
c.  18,  s.  73,  must  always  send  in  a  new  claim  to 
vote.    Ih, 

Claim  to  Vote.] — In  the  statement  of  a  claim 
to  vote,  on  the  list  of  claimants  for  a  county,  it  is 
sufficient  for  a  party,  claiming  in  respect  of  occu- 
pancy of  a  farm  as  tenant  liable  to  a  60/.  rent,  to 
fill  up  the  third  column  with  *•  Farm  as  occu- 
pier.' and  the  fourth  with  "  Cambridge-road,**  the 
farm  being  there  situate.  Homtt  v.  Stephens, 
K.  &  G.  183  ;  5  C.  B.,  N.  S.  30  ;  28  L.  J.,  C.  P. 
105  ;  5  Jur.,  N.  S.  123. 


d.  Oranteea  of  Bent-ehargea. 

In  Actual  Possession.] — A  rent-diarge  was 
gittnted  to  A.,  B.  and  C.  to  hold  to  the  said  A., 

B.  and  C.  to  the  use  of  the  said  A.,  B.  and  C, 
their  heirs  and  assigns  for  ever  as  tenants  in 
common  : — Held,  that  such  grant  took  effect  at 
common  law  and  not  by  operation  of  the  Statute 
of  Uses,  27  Hen.  8,  c.  10,  and  that  therefore 
neither  A.,  B.  nor  C.  had  the  rental  possession  of 
such  rent-charge  as  required  by  2  d:  3  Will.  4, 
c.  45,  8.  26,  to  entitle  him  to  be  registered  as  a 
voter  in  respect  of  his  interest  in  the  same,  until 
he  had  actually  received  such  rent  or  some  part 
thereof.  Webster  v.  Ashton-under-Lyne  (^Over- 
seers), Orine's  ease,  8  L.  R.,  C.  P.  281  ;  42  L.  J., 

C.  P.  38  ;  27  L.  T.  652  ;  21  W.  R.  171  ;  2  Hopw. 
&  C.  60. 

When  a  conveyance  granting  a  rent-chaige 
operates  under  the  Statute  of  Uses,  27  Hen.  8, 
c.  10,  the  person  to  whose  use  the  rent-charge  is 
granted  is,  by  force  of  the  statute,  in  the  actual 
possession  of  such  rent-charge,  within  -2  &  3 
Will.  4,  c.  45,  s.  26,  as  soon  as  the  grant  is  exe- 
cuted. JVebster  v.  Ashton-undeT'Lyne  (^Over- 
seers), Hadfield's  case,  8  L.  R..  C.  P.  306 ;  42 
L,  J.,  C.  P.  146  ;  28  L.  T.  901 ;  21  W.  R.  637. 

Where  a  rent-charge  is  created  by  means  of  a 
conveyance  to  uses,  the  grantee  immediately 
acquires  actual  seisin  by  tiie  words  of  the  27 
Hen.  8,  c.  10,  s.  l,and  is  entitled  to  be  registered 
in  respect  thereof,  not^vithstanding  he  may  not 
have  actually  received  any  part  of  the  rent* 
Jleelis  V.  BUin,  18  C.  B.,  N.  S.  90  ;  1  H.  &  P. 
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189 ;  84  L.  J.,  C.  P.  88  ;  11  Jnr.,  N.  S.  18 ;  11 
L.  T.  480 ;  13  W.  R.  262. 

Aliter,  where  the  rent-charge  is  created  by  an 
ordinary  jijant  at  common  law.    Jb, 

On  29th  January,  1864,  A.  conveyed  a  rent- 
charge  of  30/.  to  B.,  to  the  use  of  the  five  sons  of 
A«  No  rent  had  been  paid  till  June,  1864 : — 
Held,  that  the  five  sons  of  A.  had  been  in  actual 
possession  of  the  rent-chai^ge  for  six  months  pre- 
viously to  the  31st  July,  1864,  and  were  therefore 
entitled  to  be  placed  on  the  register.    lb. 

Amendment  of  Claim.] — In  a  claim  to  vote  for 
a  county  the  qualification  was  stateil  to  be 
*•  rent-charge  on  freehold  house  :" — Held,  that 
inasmuch  as  there  is  but  one  kind  of  rent-charge, 
namely,  a  f i-eehold  rent-charge,  which  can  confer 
a  vot«,  the  (}ualification  was  sufficiently  stated  ; 
but  that  if  it  was  inaccurate,  it  could  be  amended 
by  inserting  the  word  "freehold"  before  the 
word  "  rent-charge."  Shertcin  v,  Whyman^  9  L. 
R.,  C.  P.  243  ;  43  L.  J.,  C.  P.  36  ;  29  L.  T.  680  ; 
22  W.  R.  127  ;  2  Hopw.  &  C.  185. 

Interest  in — ^What  Sufficient.] — Certain  per- 
sons, who  were  seised  in  fee  of  a  rent-charge  of 
120/.  a  year,  subdivided  it  into  fifty-four  parts,  and 
sold  thirty-four  of  such  parts,  and  by  a  deed  in 
coDsideration  of  52Z.  5«.,  paid  by  each  of  the 
purchasers,  therein  called  '*  beneficiaries,"  the 
vendors,  therein  called  "  trustees,"  declared  that 
they  stood  seised  of  one  fifty-fourth  part  of  the 
rent-charge  in  trust  for  each  of  the  beneficiaries, 
his  heirs  and  assigns  absolutely,  and  that  they 
stood  seised  of  the  remaining  parts  in  trust  for 
themselves,  the  trustees  in  fee.  There  was  a 
covenant  by  each  of  the  beneficiaries  that  in  the 
event  of  his  wishing  to  sell  his  share,  he  should 
first  offer  it  to  the  trustees  at  a  price  to  be  ascer- 
tained, in  case  of  dispute,  by  arbitration,  and 
there  was  a  clause  declaring  that  the  trustees,  or 
other  the  trustees  or  trustee,  for  the  time  being 
of  the  deed,  should  "  respectively  have  absolute 
power  of  sale  over  the  rent  and  premises,  exer- 
ciseable  at  their  or  his  discretion,  without  any 
farther  consent  on  the  part  of  any  person :" — 
Heldf  that  the  power  of  sale  vested  in  the  trus- 
tees by  this  deed  was  not  one  which  they  could 
exercise  for  their  own  benefit  so  as  to  enable 
them  to  forfeit  the  shares  of  the  beneficiaries, 
and  that,  therefore,  until  such  power  of  sale  was 
exercised,  each  beneficiary  had  a  freehold  inte- 
rest in  the  rent-charge  (which,  being  of  sufficient 
value  for  that  purpose),  entitled  him  to  the 
county  franchise.  AMhtoorth  v.  Ilopper,  1  C.  P. 
D.  178  ;  46  L.  J.,  C.  P.  99  ;  33  L.  T.  667  ;  24  W. 
R.  187. 

By  30  &  31  Vict.  c.  102,  s.  5,  a  county  vote  is 
conferred  upon  every  man  who  is  entitled  either 
as  leasee  or  assignee  to  any  lands  or  tenements 
of  freehold,  or  of  any  other  tenure  whatever,  for 
the  unexpired  residue,  whatever  it  may  be,  of 
any  term,  originally  created  for  a  period  of  not 
lees  than  sixty  years,  of  the  clear  yearly  value 
of  not  less  than  5/. : — Held,  that  a  chattel  rent- 
charge,  though  originally  created  for  more  than 
sixty  years,  does  not,  under  this  provision,  confer 
a  vote.  Warhurtmi  v.  Denton  (^Orerfeers\  6 
L.  R.,  C.  P.  267 ;  40  L.  J.,  C.  P.  49 ;  23  L.  T. 
729  ;  19  W.  R.  210 ;  1  Hopw.  &  C.  432. 

A^  grant  of  a  rent-charge  in  fee  of  40^^.  a  year, 
isaning  oat  of  land  of  sufficient  value  to  pay  the 
same,  confers  a  county  qualification  as  a  freehold 
tenemen  t  under  8  Hen.  6,  c.  7,  though  there  is 


no  power  of  distress  contained  in  the  deed  grant- 
ing the  rent-charge.  Dodd*  v.  TJiomjmm^  1 
L.  R..  C,  P.  133;  35  L.  J..  C.  P.  97  ;  12  Jur., 
N.  S.  625  ;  14  W.  R.  476  ;  1  H.  &  R.  319  ;  1  H. 
&  P.  285. 

See  also  Dawson  v.  Itohhis,  Ivfra, 

Apportionment  of  Bent-Charge.] — Owners  of 
a  piece  of  land,  which  was  held  by  them  subject 
to  a  rent-charge  of  14/.  \s.  Id,  per  annum,  con- 
veyed a  portion  of  it  to  eight  persons  as  tenants 
in  common  in  fee,  subject  to  the  pa.^onent  of 
4/.  5«.  per  annum  as  their  proportion  of  the  rent- 
charge  ;  the  grantors  covenanting  to  pay  the  re- 
mainder themselves,  or  to  indemnity  the  grantee^s 
therefrom,  and  reserving  to  them  the  power  to 
distrain  upon  the  rest  of  the  land  for  any  excess 
of  rent-charge  which  they  might  be  compelled 
to  pay.  It  was  admitted  that  the  residue  of  the 
land  was  of  sufficient  value  to  satisfy  the  portion 
of  the  rent-charge  so  agreed  to  be  paid  thereout : 
— Held,  that  although  in  point  of  law  the  land 
so  conveyed  was  liable  to  the  whole  rent-charge 
of  14/.  1«.  7<f.,  yet,  for  the  purpose  of  the  elective 
franchise,  the  interest  of  tne  eight  grantees  wa.«i 
to  be  taken  to  be  the  value  of  the  land  conveyed 
to  them,  after  deducting  the  proportion  only  of 
the  rent-charge  covenanted  to  be  paid  by  them. 
Barrow  v.  Bueltvtaster,  12  C.  B.  664  ;  2  Lutw. 
Reg.  Cas.  235  ;  22  L.  J.,  C.  P.  65  ;  17  Jur. 
117. 

A  rent-charge  of  5/.  a  year  issued  out  of  an 
estate.  The  owner  of  the  rent-charge  was  in  ac- 
tual occupation  of  a  small  part  of  the  land  ;  but 
\  if  the  rent-charge  was  apportioned  between  such 
part  and  the  whole  estate,  he  would  not  have  40^. 
a  year  issuing  out  of  land  occupied  by  him  : — 
Held,  that  he  could  not  apportion  40*.*a  year  of 
the  rent-charge  on  the  land  in  his  occupation,  so 
as  to  gain  the  county  franchise.  Milh  v.  Cobh^ 
2  L.  R.,  C.  P.  95  ;  36  L.  J.,  C.  P.  75 ;  12  Jur., 
N.  8. 1007  ;  15  L.  T.  469 ;  15  W.  R.  224.  See  West 
V.  Rohson,  infra. 

Forty-shilling  Freeholds .]— A  person  possessed 
of  two  several  rent-charges  in  fee  issuing  out  of 
two  several  pieces  of  freehold  land  in  the  same 
county,  neither  of  which  rent-charges  alone  is  of 
the  yearly  value  of  40*.,  but  which  together  are 
of  the  clear  yearly  value  of  40«.,  has  a  free  tene- 
ment within  8  Hen.  6,  c.  7,  and  is  entitled  taa 
county  vote.  Wood  v.  Hopper,  1  C.  P.  D.  192  ; 
45  L.  J.,  C.  P.  108  ;  33  L.  T.  531  ;  24  W.  R.  187. 

By  an  indenture  of  September,  1874,  the  re- 
version in  fee  in  certain  lands  was  conveyed  to 
C,  subject  to  certain  terms  of  1,000  years  created 
by  an  indenture  of  demise  of  July,  1864,  which 
reserved  a  ground-rent  and  a  power  of  re-entry 
in  default.  C,  by  an  indenture  of  January,  1875, 
granted  to  D.  and  to  four  other  persons  a  rent- 
charge  of  21,  10«.  each  charged  upon  the  lands, 
with  a  power  of  distress  in  default  of  payment, 
and  the  grantees  were  in  the  actual  receipt  of 
the  same.  The  value  of  the  reversion  was  sufficient 
to  bear  the  charges : — Held,  that  the  grantees 
of  the  rent-charges  had  ^'  free  land  or  tenement 
to  the  value  of  4C5.  by  the  year,"  within  8  Hen.  6, 
c.  7,  although  the  power  of  distress  was  nugatory. 
Dawjtnn  v.  Robins,  2  C.  P.  D.  38  ;  46  L.  J.,  C.  P. 
62  ;  25  L.  T.  599  ;  25  W.  R.  212. 

Owner  of  Bent-eharge  on  Lande  in  two  Conn- 
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ties.] — ^A  claimant  of  the  county  franchise  in 
county  N.  was  the  owner  of  a  life  rent-charge  of 
1002.  per  annum,  charged  upon  lands  in  counties 
N.  and  L.  The  annual  value  of  the  land  in 
county  N.  ^va8  considerably  above  51,^  but  if  the 
rent-charge  were  apportioned  rateably  to  the 
quantity  and  annual  value  of  the  land  in  each 
county,  the  pro|)ortion  issuing  out  of  the  land  in 
county  N.  would  be  below  U, : — Held,  that  the 
value  of  the  rent-charge  in  county  N.  was  in- 
sufficient to  confer  the  franchise.  Beam  v. 
Watson,  1  Colt.  268. 

Lands  in  two  counties,  A.  and  B.,  were  devised 
to  trustees  in  fee,  out  of  the  rents  and  profits,  to 
pay  certain  annual  sums  to  certain  persons,  and 
the  yearly  sum  of  lOZ.  apiece  to  eacn  of  the  fel- 
lows of  a  college.  Less  than  10/. ,  but  more  than 
40«.,  per  annum,  would  be  realized  from  the  lands 
in  county  A.  if  all  the  annual  payments  under 
the  will  were  made  out  of  the  county  ;  but  if  the 
lands  in  both  counties  were  apportioned  rate- 
ably  to  the  amounts  received  from  the  lands  in 
each  for  making  such  annual  payments,  a  less 
sum  than  iOs.  a  year  would  be  apportioned  for 
the  lands  in  county  A.  to  the  payment  of  the  101, 
a  year  to  each  fellow  : — Held,  that  such  fellows 
were  not  owners  of  a  rent-charge  within  2 
Will.  4,  c.  45,  s.  18,  as  there  was  no  power  of 
distress.     West  v.  Rohson,  3  C.  B.,  N.  S.  422  ; 

27  L.  J.,  C.  P.  262  ;  4  Jur.,  N.  S.  666. 

Held,  also,  that  they  had  not  an  estate  by  de- 
vise, nor  an  office  within  s.  18.    Ih, 

Held,  also,  that  the  lands  in  the  two  counties 
must  be  deemed  to  be  rateably  apportioned  for 
the  payment  of  the  annual  sums  under  the  will ; 
and  that  therefore  the  fellows  had  not  freeholds 
of  the  value  of  40*.  a  year  in  county  A.    lb,' 

e.  MortgraflTors  and  Mortgrasees. 

Conitmotion  of  Freeholders*  Oath — 28  Oeo.  8, 

0.  86|  1.  6.] — ^The  true  construction  of  the  words 
"  over  and  above  the  interest  of  any  money  se- 
cured by  the  mortgage  "  in  the  freeholders*  oath, 

28  Geo.  3,  c.  36,  s.  6,  was  money  secured,  not 
interest  secured.  Lee  v.  Hutchinson,  8  C.  B.  16 ; 
20  L.  J.,  C.  P.  4. 

When  Kortgagor  has  Bight  to  Vote.]— A 
mortgagor,  in  actual  possession  of  a  freehold 
estate  of  inheritance,  has  no  right  to  vote  for  a 
county,  unless  the  premises  are  of  the  annual 
value  of  40*.  above  all  charges,  including  interest 
on  the  mortgage.  Coplafid  v.  Bartlett,  6  C.  B. 
18  ;  2  Lutw.  Keg.  Cas.  102  ;  18  L.  J.,  C.  P.  50  ;  13 
Jur.  127. 

A  mortgagor  of  freehold  premises,  in  possession 
of  the  rent4  and  profits,  is  not  entitted  to  be 
registered  as  a  county  voter,  unless  he  receives 
therefrom  40<?.  by  the  year,  after  deducting 
money  paid  annually  by  him  by  way  of  interest 
on  a  sum  secured  by  a  mortgage  which  contains 
no  mention  of  interest,  the  time  for  repayment 
of  the  principal  mentioned  in  such  mortgage 
having  expired,  such  annual  payment  being  in 
fact  a  consideration  for  remaining  in  possession. 
Lee  V.  Hutchinson,  2  Lutw.  Reg.  Gas.  159 ;  8 
C.  B.  16  ;  20  L.  J.,  C.  P.  4. 

An  allottee  of  three  shares  in  a  building  so- 
ciety, in  October,  1850,  purchased  fi-eehold  laud, 
of  the  value  of  61.  per  annum.  The  amount 
of  the  purchase-money  and  expenses  was  ad- 
vanced to  him  by  the  society  upon  mortgage  of 
the  land  so  purchased.    By  the  rules  of  the  so- 


ciety each  member  was  required  to  pay  1*.  6rf. 
weekly  for  each  share,  and  to  execute  to  the 
trustees  a  mortgage  to  secure  to  them  the  sum 
in  which  the  member  might  be  indebted  to  the 
society,  "  with  a  premium  for  prior  advance 
equal  to  51,  per  cent,  per  annum  upon  the  amount 
advanced  until  repaid,  and  such  sum,  not  ex- 
ceeding 2*.  Gd.  per  sliare  per  annum  for  inci- 
dental expenses,  as  the  committee  should  think 
fit ;  *'  such  mortgage  reserving  to  the  trustees  a 
power  of  sale,  in  case  the  member  should  fail  for 
twenty-six  weekh'  meetings  to  pay,  observe  and 
perform  all  or  any  of  the  subscriptions,  payments, 
covenants,  agreements  and  reguUtions  on  his  part 
to  be  paid,  observed,  and  performed.  No  d^ault 
had  been  made  in  the  payment  of  the  contribu- 
tions required  by  the  rules ;  and  the  mortgagor 
had  always  been,  and  stUl  remained,  in  actual 
possession  of  the  property.  The  amount  of 
principal  money  due  to  the  society  on  the  30Ui 
of  January,  1851,  was  47/.  10*.  fid.  The  weekly 
contributions  of  Is.  M,  per  share  (amounting  to 
III.  lis.  per  annum)  were  appropriated  by  the 
society  thus :  81,  18*.  in  part  liquidation  of  the 
principal  mortgage  debt,  21.  10s,  for  premium  or 
interest,  and  6*.  for  incidental  expenses  : — ^Held. 
that  these  contributions  constitut<^  a  charge 
upon  the  land,  within  8  Hen.  6,  c.  7,  and  con- 
sequently that  the  mortgagor  was  not  possessed 
of  an  estate  of  the  clear  yearly  value  of  40s.  at 
the  least  above  all  charges.  Beemish  v.  Stoke 
(Overseers^,  11  C.  B.  29  ;  2  Lutw.  Reg.  Cas.  189 ; 
21  L.  J.,  C.  P.  9  ;  16  Jur.  597. 

A.  purchased  land  of  the  annual  value  of  St., 
and  mortgaged  it  to  a  building  society  for  78/., 
to  secure  the  monthly  payments  due  on  his 
share,  amounting  annually  to  4Z. ;  power  to  enter 
was  reserved  in  case  of  failure  to  pay  instal- 
ments. He  was  entitled  to  redeem  by  payment 
of  the  monthly  instalments,  and  had,  without 
default,  paid  off  712.,  up  to  the  31  st  January, 
1863,  between  which  time  and  holding  of  the  re- 
vision court  the  balance,  21,,  had  become  due  and 
been  paid  : — Held,  that  he  acquired  a  freehold 
interest  in  the  land  of  the  annual  value  of  40s. 
above  all  charges,  and  was  therefore  qualified  to 
vote  for  the  county.  Robinson  v.  DunJUey,  15 
C.  B.,  N.  S.  478  :  1  H.  &  P.  1  ;  33  L.  J.,  C.  P.  57  : 
9  Jur.,  N.  S.  1342  ;  9  L.  T.  481  ;  12  W.  R.  202. 

Apportionment    of    Kortgage    Interest.]  — 

Mortgage  interest  may  be  apportioned  for  the 
purpose  of  ascertaining  whether  the  freehold  is 
of  tne  annual  value  of  40*.  above  all  charges  ; 
and  therefore  a  freeholder  is  entitled  to  be  re- 
gistered as  a  voter  for  a  county  in  respect  of 
freehold  land  in  the  county  of  the  annual  value 
of  oU,  although  such  land  is,  with  other  land  of 
the  annual  value  of  50?.,  subject  to  a  mortgage 
for  300Z.,  the  interest  of  Which  is  152.  a  year. 
Moore  v.  Carisbrooh/;  ^Overseers),  2  Lutw.  Beg. 
Cas.  233  ;  12  C.  B.  661 ;  22  L.  J.,  C.  P.  64  ;  17 
Jur.  116. 


f.  Members  of  Corporations  and  Incor- 
porated Companies. 

Shareholders  in  Ck»mpanj.] — Where  a  com- 
pany duly  registered  holds  freehold  lands,  the 
shareholders  have  no  interest  in  the  lands  en- 
titling them,  or  any  of  them,  to  vote  for  the 
county  wherein  the  lands  lie.  BiUmer  v.  ybrrh, 
K.  &  G.  321  ;  9  C.  B.,  N.  S.  19  ;   30  L.  J., 
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C.  P,  25  ;  7  Jur.,  N.  S.  Si2  ;  3  L.  T.  470 ;  9  W.  K.    (about  50/.  \ycT  annum)  were  received  by  the 
122.  I  trustees  and  divided  amongst  them  :  —  Held, 

The  proprietors  of  a  music-hall  i)08sessed  of  ,  that,  inasmuch  as  one  of  the  cestuis  que  trusteut 
Teal  estate,  by  deed  vested  the  same  in  trustees,  was  a  married  woman  and  had  issue  who  were 
who  were  to  deal  with  and  manage  it  for  the  ,  infants,  no  election  could  be  made  to  take  the 
f^encral  boily  of  shareholders,  who  were  to  have  .  cottages  in  their  actual  state,  and  so  determine 
an  interest  in  the  net  profits  in  proportion  to  the  ,  and  extinguish  the  converting  trust :  and  con- 
amount  of  their  respective  shares : — Held,  that '  sequently  that  the  testator's  sons  had  not  such 
such  shareholders  had  not  any  equitable  interest '  an  estate  (legal  or  equitable)  in  the  copyhold 
in  the  realty,  so  as  to  entitle  them  to  be  re-  cottages  as  to  entitle  them  to  be  registered  as 
gistered  for  the  county.  Freeman  v.  (rainn-  \  voters  for  the  county  under  2  Will.  4,  c.  45,  s. 
Jord,  18  C.  B.,  N.  S.  185  ;  1  H.  &  P.  255  ;  34    26,  and  30  &  31   Vict.  c.  102,  s.  5.     Spencer  v. 


Harrison,  5  C.  P.  D.  97  ;  49  L.  J.,  C.  P.  188  ;  41 
L.  T.  676  ;  28  W.  R.  985  ;  44  J.  P.  235  ;  1  Colt. 
61. 


h.  Cxuitomary,  Copyhold,  and  other 


L.  J.,  C.  P.  95 ;  11  Jut.,  N.  S.  116  ;  11  L.  T.  675 
13  W.  R  343. 

A  claimant  was  possessed  of  a  share  in  a  com 
exchange  company.  The  land  on  which  the  corn 
exchange  was  built  was  freehold,  and  was  vested 
in  trustees.  The  income  was  derived  from  letting 

offices  and  cellars  beneath,  and  stands  and  stalls  !  Tenants, 

in  the  exchange.    The  claimant's  interest  was  of 
the  clear 
registeved 

that  the  claimant  had  not  a  fi-eehold  interest  iii       ^^.  eared  in  the  case  from  which  it  could 

land  m  respect  of  his  share  in  the  company.  ^^  inferred  that  such  lands  were  holden  at  the 
J^^tv.  ^/«*»,  16  C.  B ,  N.  S  ol8  ,1  H  &  P  :  ^^.jj  ^^         ^^^  .  ^^^^  -^  ^pp^a^d  that  the  modes 

T    T^  raT  lo  w  ^"  ?7-*  '  '      .  of  alienation  were  not  by  way  of  feoffment  and 

L..  X.  &w> ;  i-tf  >v.  tt.  1/0.  jj^^j.y  ^^  g^jgjj^^  ^^^  ^^  gj^^^  ^  ^^^  ^^^^  ^g 

_-,  -«  *inmu  u        *      customs  with  reference  to  femes  covert  and  to 

«>rporaUon  which  u  seised  infee-sunple  of  free-  ^^^^^j,  ^„  ^ni,  rc^j^t  to  freehold  estate!  :- 
ho  d  Iftnd^  have  no  such  estate,  1^  or  equit- ,  ^^^  jj^^j  ^^^^  ^^  |,„^  g„fficieiit  to  rebut  the 
able,  in  the  hands  of  the  corporation  m  givra  '„  tion  that  A.  was  seised  in  fee  of  such 

them  the  franchise  for   the  county,  althojjgh   ^^    ^   ^  therefore  (such  lands  being  of  the 

thereof.    Bn-sher  v. 
Beg.  Cas.  551 ; 


A  tenant  who  holds  his  lands  by  customary 

tenure,  although  not  strictly  a  copyhold,  provided 

g.  Cestuis  que  Trostent  and  Trustees.      i  he  has  a  permanent  interest  therein  of  the  valu6 

Land  Booffht  but  not  Conveyed.] -A  pur- 1  ?^^^^!?!^^^^JJ^^^•F/a°?^^•^^^?^.^ilf*^^ 
.MWMft  f^r^rr  """  ""*  wi^tc/^  -'  ^        *         is  entitled  to  be  registerea  under  2  Will.  4,  c.  45, 
Phaser  of  land  who  has  not  re(*iv«J  a  con-  |      gg       g,^^j„^^  «  j^         15  C.  B.,  N.  S.  560 
Teyance;  and  who  has  allowed  the  vendor  to    .  g^  p  gg    33  j^  j    ^   p  ^j   73    ^^  j 
Tctnam  in  actual  poitsession,  is  not  entitled  to  I  ^  „  ...  .  g  V  in  R35 

Tote  for  the  county  in  respect  of  such  land^  al- ;  -  pe^ngVho  ar^  seis'ed  in  fee  of  land  situate  in 
though  the  same  is  sufficient  in  value  and  other  ,  ^^      acknowledged  that  they  hold  of 

respects  to  confer  a  vote,  and  although  heis  a  ,  ^j^   ,^  '^   freldeed,  fealty,  suit  of  court,  and  a 
purchaser  for  value  by  a  binding  contract  capable  .     j  /    ^    rent-the  cnstbm  being  that  the 

17  ^i  '?lW5  L  Tc^-P  m    lj^  V  8    l"""!  "»»y^  ~»^«y«l  ^y  any eommonlissurance, 

•  I  lord  to  alien,  nor  for  the  enrolment  of  the  assnr- 


.X.  -     ,        ,         XV     •  i       i     possessed   j^j,„jg — gpg  freeholders,  and  entitled  to  vote  as 

of  the  proceeds  and  pay  the  interest,  dividends,        J;  rTT-vl (.„      z>»J.-.«7.»^  ,.  d!«.„  itp  t» 

i.«  »»!.:<.  .^«„  ;!„«■«„  L.. -.,M„._k»Ji A  .tt'   such  for  a  county.    JPasttug/iamy.Jt'itty,ni>.a, 

^  ?J^  "*  ^    widowhood,  and,  after  !  ggg     35  L.  J.,  C.  P.  4  ;  2  Jur.,  N.  S.  837.    See 

her  decease  or  mamage,  upon  trust  for  his  chil- 1  o'  7" „  V/v.'  .-.„„  .,„;*  „i  oor 
dren  who  should  be  living  it  the  time  of  his  de-  ^^""""^  ^-  ■Ha'-"*«'«.i««^  «>1.  93o, 
cease ;  the  share  of  a  son  or  sons  to  be  vested 
.and  playable  to  him  or  them  on  attaining  twenty- 
one,  and  the  share  of  a  daughter  to  be  vested  at 
twenty-one  or  marriage,  and  to  be  to  her  sole 
and  separate  use.  The  wife  predeceased  the  tes- 
tator ;  and  the  surviving  trustees  were  admitted 
as  customary  tenants  of  the  cottages.  The  tes- 
tator left  three  sons  and  a  daughter.  The  latter 
married  and  had  issue,  who  were  infants.  Pur- 
suant to  a  verbal  arrangement  amongst  them- 
selves (in  which  agreement  the  daughter's  hus- 
band had  concurred,  but  to  which  the  trustees 


L  Freeholders. 

Period  of  Actual  PoMession.] — The  words 
"  actual  possession "  in  2  Will.  4,  c.  45,  s.  26, 
mean  a  possession  in  fact  as  contradistinguished 
from  a  possession  in  law.  Murray  v.  Tfutrn" 
ley,  2  C.  B.  217;  1  Lutw.  Reg.  Cas.  496; 
1  Bar.  &  Am.  742  ;  16  L.  J.,  C.  P.  155  ;  10  Jur. 
270. 

A  rent-charge  which  had  been  originally  created 
in  1838,  payable  quarterly,  and  which  had  been 


were  no  parties),  the  cestuis  que  trustent  a^^reed  |  regularly  paid  to  the  grantee  up  to  the  29th  Sep 
to  keep  the  cottages  unconverted ;  and  the  rents  I  tember,'l845,  was  by  him  assigned  on  the  19th 
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January,  1846,  to  A.,  B.  and  C,  in  trust  for  them- 
selves, D.,  and  others.  The  first  payment  of  the 
rent  after  the  assignment  was  on  the  29th  April 
following : — Held,  that  D.  was  not  entitled  to  be 
registered  in  respect  of  his  having  been  six  months 
in  actual  possession  of  the  rent-charge,  within  2 
Will.  4,  c.  45,  s.  26.  Haydtrti  v.  Tir&rUm  (^Over- 
M-eri),  1  Lutw.  Beg.  Cas.  510 ;  4  C.  B.  1 ;  16 
L.  J.,  0.  P.  88 ;  10  Jur.  950.  See  aUo  caseii 
ante,  col.  920. 

YMurly  Value.] — The  criterion  of  value  under 
8  Hen.  6,  c.  7,  is  not  what  the  land  actually  pro- 
duces, but  what  in  its  existing  state  it  reasonably 
may  produce.  Asthury  v.  Henderson ,  15  C,  .B. 
251 ;  24  L.  J.,  C.  P.  20  ;  1  Jur.,  N.  S.  258. 

A.  bought  a  piece  of  freehold  land  intending  it 
for  building  purposes,  for  which  it  was  suitable. 
If  let  upon  a  building  lease,  the  land  would  be 
worth  a  ground-rent  of  15/.  a  year,  and  A. 
had  received  a  bon&  fide  offer  for  that  sum,  but 
had  refused  it  ns  insuflScient  : — Held,  that  al- 
though the  land  was  unbuilt  upon,  and  unlet, 
and  consequently  unproductive,  A.  was  never- 
theless entitled  to  be  registered  as  the  owner  of 
a  freehold  estate  of  the  clear  yearly  value  of 
40x.    Ih. 

Where  fi'eehold  premises  are  let  at  a  certain 
rent,  and  the  landlord  does  the  repairs,  in  esti- 
mating the  clear  yearly  value  above  all  charges, 
with  reference  to  a  county  franchise,  the  average 
annual  cost  of  the  repairs  (though  not  a  charge) 
must  be  deducted  from  the  annual  rent,  if  such 
repairs  are  necessary,  in  order  to  obtain  that 
amount  of  rent.  HamUton  v.  Bum,  2  Lutw. 
Keg.  Cas.  213  ;  12  C.  B.  631 ;  22  L.  J.,  C.  P.  29  ; 
17  Jur.  115. 

An  owner  of  freehold  land  let  it  at  a  yearly 
rent  of  40jf.,  part  of  the  terms  of  the  letting  being 
that  he  should  pay  the  tenants'  rates ;  if  ne  had 
not  so  agreed,  the  rent  to  have  been  obtained 
would  have  been  less  by  the  amount  of  the  rates : 
— Held,  that  he  had  not  an  estate  of  the  clear 
yearly  value  of  40«.,  so  as  to  entitle  him  to  a  vote 
for  a  county  j  and  that  the  18  Geo.  2,  c.  18, 
8.  6,  did  not  apply.  Moorhouse  v.  CHlherixmi^  14 
C.  B.  70  ;  2  Lutw.  Reg.  Cas.  260  ;  23  L.  J.,  C.  P. 
19;  17  Jur.  1184. 

The  owner  of  freehold  land,  on  which  was  a 
rent-charge,  granted  a  part  of  it  in  fee,  subject  to 
a  proportion  of  the  rent-charge.  The  conveyance 
contained  covenants  by  the  grantor  to  pay,  and 
to  indemnify  the  grantee  against  the  remainder ; 
there  was  a  power  of  distress  to  the  grantee  over 
the  residue  of  the  land  in  case  he  was  compelled 
to  pay  more  than  his  proportion.  The  rent-cnarge 
was  thus  fairly  apportioned,  and  the  residue  of  the 
land  was  sufficient  to  meet  its  proportion: — Held, 
that  in  estimating  the  value  of  the  grantee's  land 
with  reference  to  the  county  franchise,  the  appor- 
tioned part  only  of  the  rent-charge  was  to  be  de- 
ducted from  the  annual  value;  for  that  the  charges 
to  be  deducted  under  8  Hen.  6,  c.  7,  and  the  sub- 
sequent statutes,  were  such  as  were  ultimately 
payable  out  of  the  land,  and  not  primarily 
charged  upon  it.  Barrow  v.  Bnchvuuter,  12 
C,  B.  664 ;  2  LutW.  Reg.  Cas.  236 ;  22  L.  J., 
C.  P.  65;  17  Jur.  117. 

A.,  and  several  other  persons,  claimed  to  be 
registered  for  a  county,  as  the  owners  each  of  an 
undivided  thirty-fifth  share  of  freehold  property, 
producing  a  net  rental  sufficient  to  give  to  each 
of  them  2/.  Os.  6<2.  per  annum.  This  was  reduced 
to  40«.  to  each  owner,  by  the  allowance  of  a  com- 


mission of  5/.  a  year  to  one  of  the  thirty-five,  who 
undertook  the  management  of  the  property,  and 
the  transmission  to  each  of  the  others  of  his  share. 
The  barrister  having  found  that  "  the  allowance 
of  such  commission  was,  from  the  nature  of  the 
property,  necessary  for  the  collection  of  the 
rents  :" — Held,  that  the  court  was  bound  by  his 
finding,  and  therefore  could  not  say  that  the 
claimants  had  freeholds  of  the  clear  yearly  value 
of  40«.  Sherlock  v.  Steu^ard,  7  C.  B.,  N.  S. 
21 ;  K.  &  G.  286  ;  29  L.  J.,  C.  P.  87  ;  6  Jur.,  N.  S. 
611. 

Lands  of  the  annual  value  of  3,627/.  were 
granted  to  six  trustees  to  pay  themselves  5/. 
apiece  yearly,  and  apply  the  residue  towards 
charitable  purposes.  The  trustees  were  in  the 
actual  occupation  of  a  portion  of  the  lands  of 
the  annual  value  of  54/.,  in  respect  of  which 
they  claim  to  be  entitled  to  vote,  as  being  in  the 
receipt  of  40«.  a  year  for  life  issuing  out  of  lands 
in  their  actual  occupation  : — Held,  that  they  had 
no  power  to  pay  themselves  their  5/.  apiece  out  of 
that  portion  of  the  lands  in  their  actual  occupa- 
tion, but  that  it  must  be  apportioned  over  the 
whole  of  the  trust  estate,  and  that  they  there- 
fore had  not  40#.  a  year  issuing  out  of  lands  in 
their  actual  occupation.  MUh  v.  Chbb,  2  L.  R.,. 
C.  P.  95  ;  36  L.  J.,  C.  P.  75  ;  12  Jur.,  N.  S.  1007  ; 
1 5  L.  T.  469  ;  15  W.  R.  224. 

EfltatM  for  Life. ]~The  minister  of  a  dissent- 
ing congregation  occupied  premises,  worth  more 
than  40«.  per  annum,  under  the  trusts  of  a  deed, 
one  of  which  was, "  to  permit  and  suffer  him,  for 
and  during  his  life,  if  he  should  so  long  continue 
minister  of  the  congregation,  to  occupy  the  pre- 
mises rent  free."  The  revising  barrister  found, 
upon  the  minister's  own  statement,  that  the  ap- 
pointment was  for  life : — Held,  that,  there  being 
no  appeal  on  questions  of  evidence,  it  must  be 
taken  on  the  finding  that  the  minister  had  an 
equitable  estate  for  life,  which  entitled  him  to 
vote.  Bnrtan  v.  Brooks,  2  Lutw.  Reg.  Cas. 
197  ;  11  C.  B.  41  ;  21  L.  J.,  C.  P.  7 ;  16  Jur. 
569. 

By  a  private  inclosure  act,  allotments  of  land, 
belonging  to  the  resident  freemen  of  a  boxough, 
were  vested  in  deputies  elected  by  the  freemen 
in  trust  for  them.  The  deputies  had  power  to 
dispose  of  the  whole  or  any  part  of  these  allot- 
ments, discharged  from  the  right  of  the  freemen, 
upon  obtaining  the  consent  of  the  major  part  of 
the  freemen  assembled  in  public  meeting  for  that 
purpose  ;  but  subject  to  this  power,  the  freemen 
obtaining  possession  of  allotments  were  entitled 
to  hold  them,  so  long  as  they  were  willing  to 
hold  them,  and  paid  the  annual  rent,  and  con- 
formed to  the  orders  and  regulations  made  by  the 
deputies  : — Held,  that  the  allotees  had  estates  of 
freehold,  qualifying  them  to  vote  for  members 
for  the  county,  as  their  estate  might  continue 
for  life,  and  was  not  determinable  at  the  mere 
will  of  the  deputies.  Beeson  v.  Burton,  2 
Lutw.  Reg.  Cas,  225  ;  12  C.  B.  647 ;  22  L.  J., 
C.  P.  33. 

By  89  Sliz.  c.  5,  hospitals  for  the  poor  might 
be  incorporated.  Previously  to  that  act  they 
could  be  founded  by  royal  licence  or  letters-paten  t. 
Before  the  act,  A.  founded  a  hospital  for  certain 
bedesmen,  and  made  rules  for  its  regulation.  The 
bedesmen  were  appointed  for  life  : — Held,  that 
the  hospital  might  be  presumed  to  have  been 
founded  by  licence ;  and  therefore,  that  the  bedes- 
men were  entitled  to  be  registered  as  freeholders. 
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SimjMttn  V.  Wilkinson,  7  M.  &  O.  50 ;  8  Scott, 
N.  R.  814  ;  1  Lutwr.  Reg.  Cas.  168 ;  14  L.  J..  C.  P. 
49;  8  Jnr.  1126. 

Tnistces  of  an  almshouse  were  empowered  by 
letters  patent  of  incorporation  to  appoint  and  re- 
more  twenty-foor  inmates,  '^toties  quoties  sibi 
conveniens  fore  vi&ebitur  :" — ^Held,  that  the  in- 
mates appointed  under  this  power  did  not  take 
an  estate  for  life  in  the  property  enjoyed  by  them 
as  sach  inmates,  and  were,  therefore,  not  entitled 
to  be  registered  as  freeholders.  Davi4  r.  Wad- 
dinffton,  7  M.  &  G.  37 ;  8  Scott,  N.  R.  807  ;  1 
Lutw.  Reg.  Cas.  159 ;  14  L.  J.,  C.  P.  45  ;  8  Jar. 
1142. 

A  member  of  a  benefit  society  was  entitled  to 
an  annuity  of  more  than  lOl,  a  year  ont  of  the 
funds  of  the  society,  if  the  property  was  sufficient 
to  admit  of  it.  The  income  of  the  society  arose 
partly  from  real  property  Tested  in  trustees, 
and  partly  from  contributions  and  fines  paid  by 
the  members.  The  funds  of  the  society  were  suffi- 
cient to  pay  all  the  annuities  in  the  current  year, 
and  if  each  annuity  was  apportioned  between 
the  income  derived  from  the  real  property  and 
from  other  sources,  the  part  payable  out  of  in- 
come derived  from  real  property  would  be  more 
than  bl, : — Held,  that  he  had  no  direct  interest, 
legal  or  equitable,  in  the  lauds  belonging  to  the 
society,  and  was  not  entitled  to  a  county  vote  as 
a  freeholder  for  life  under  30  k,  31  Vict.  c.  102, 
s.  5,  sub-s.  1.  lliibifuon  v.  Ainge^  4  L.  R.,  C.  P. 
429  ;  17  W.  R.  317  ;  1  Hopw.  &  C.  193. 

SiUtes  in  Fee.]— -The  bailiff  and  bailiff  bur- 
gesses of  a  town  possessed  land  divided  into  por- 
tions called  acres,  which  they  had  held  from  time 
immemorial,  and  by  immemorial  custom,  as 
each  acre  became  vacant,  they  invested  some  in- 
habitant of  the  town  with  the  possession  of  it,  to 
hold  for  his  life,  if  he  should  continue  to  reside 
in  the  town,  subject  to  all  the  rules  and  orders  of 
the  bailiff  and  bailiff  burgesses.  The  holder  of 
each  acre  manured  and  mowed  it ;  but,  by  the 
custom,  the  bailiff  and  burgesses  granted  the 
after-grass  of  the  acres,  at  a  meeting  held  each 
year  for  the  purpose,  to  other  inhabitants,  who 
were  thereby  entitled  to  depasture  one  cow  each 
for  five  weeks  from  the  l^ith  of  September,  after 
which  the  whole  were  thrown  open  to  sill  the 
inhabitants  to  depasture  sheep  and  cattle  therein 
till  the  15th  of  December.  The  holder  of  each 
acre  was  separately  rated  to  the  poor  and  church 
rates.  Each  acre  was  of  an  anunal  value  above 
40«.  and  under  5/.  : — Held,  that  the  holder  of 
each  acre  had  an  equitable  freehold  estate,  and 
was  in  actual  and  bon&  fide  occupation,  within  2 
WilL  4,  c.  45,  s.  18,  and  was  therefore  entitled  to 
vote  in  respect  of  it.  Trenjield  v.  Lowe^  4  L.  R., 
C.  P.  454  ;  38  L.  J.,  C.  P.  191  ;  20  L.  T.  394  ;  17 
W.  R  673  ;  1  Hopw.  &  C.  237. 

Several  persons  formed  a  co-partnership  to 
build  and  carry  on  their  trade  in  a  mill.  For 
this  purpose  money  was  subscribed  by  all  of  them, 
and  freenold  lands  purchased,  which  were  con- 
veyed to  the  use  of  trustees  absolutely.  By  a 
partnership  deed  subsequently  executed,  *Hhe 
trustees  were  to  be  seised  and  possessed  of  the 
estates,  &c.,  upon  trust  for  the  Mnefit  of  them- 
selves and  their  partners  in  the  joint  concern  ; " 
and  it  was  agreed  that  **  the  lands  and  mill  to  be 
built,  &C.,  shall  be  deemed  and  considered  as  or 
in  the  nature  of  personal  estate,  and  not  real 
estate. ""  The  mill  was  afterwards  built,  and  the 
falling  trade  carried  on  therein,  and  the  profits 
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distributed  among  the  partners.  The  amount  of 
interest  possessed  by  each  partner  was  sufficient 
to  confer  a  vote,  provided  the  interest  acquired 
by  such  shares  could  be  considered  as  an  interest 
in  real  property  : — Held,  that  such  partners  had 
an  equitable  seisin  in  a  sufficient  estate  to  enable 
them  to  vote  for  the  county.  Baxter  v.  J\>to-» 
man,  7  M.  &  Q.  198 ;  8  Scott,  N.  R  1019 ;  1 
Lutw.  Reg.  Cas.  120,  n. ;  14  L.  J.,  0.  P.  193  ;  9 
Jur.  829. 


Kemben  of  Hospital.] — ^A  hospital,  con-* 


sisting  of  a  master  and  three  ancient  brethren, 
was  incorporated,  and  by  the  terms  of  its  consti- 
tution, as  afterwards  regulated  by  statute,  its 
revenues,  derived  from  lands  vested  in  the  cor- 
poration, were  received  by  the  master,  who 
annually,  after  paying  thereout  taxes  and  other 
outgoings  and  reserving  one-third  to  himself,  was 
to  pay  25/.  to  each  of  the  three  ancient  brethren, 
70/.  to  the  chaplain,  and  after  reserving  a  balance, 
not  exceeding  60/.,  to  meet  current  expenses,  was 
to  divide  the  residue  between  certain  other 
brethren  called  younget  brethren,  who  were 
added  to  the  number  of  the  brethren  from  time 
to  time,  as  the  revenues  of  the  charity  increased, 
but  no  younger  brother  was  to  take  under  such 
division  more  than  25/.,  and  the  surplus,  if  any, 
was  left  to  accumulate  until  further  additional 
brethren  were  appointed :  — Held,  that  the  younger 
brethren  had  no  equitable  estate  in  the  lands  of 
the  hospital,  and  that,  the  annual  payment  to 
which  they  were  entitled  not  being  a  rent-charge 
nor  a  free  tenement  within  8  Hen.  6,  c  7,  they 
were  not  entitled  to  the  county  franchise.  iSimey 
V.  Marshall,  8  L.  R.,  C.  P.  269  ;  42  L.  J.,  C.  ft 
49  ;  27  L.  T.  581 ;  21 W.  R.  123 ;  2  Hopw.  dc  C.  1. 

A  hospital  was  founded  in  1673,  by  a  duke, 
and  real  property  was  conveyed  to  trustees,  for 
the  benefit  of  poor  pensioners  residing  in  it.  One 
of  the  ordinances  regulating  the  hospital  de- 
clared, that  whenever  more  than  100/.  remained 
in  the  treasury,  the  surplus  should  be  equally  dis- 
tributable among  the  pensioners.  A  private  act 
of  parliament,  regulating  the  hospital,  enacted 
that,  instead  of  having  the  surplus  revenue  divided 
among  the  original  number  of  pensioners,  addi- 
tional pensioners  were  to  be  chosen,  and  the  tras- 
tees  were  directed,  from  time  to  time,  to  add  as 
many  more  pensioners  as  the  revenues  of  the  hos- 
pital would  allow  ;  and  the  trustees  were  to  pay 
the  pensioners  such  fixed  stipends  as  they  should 
think  fit,  and  to  lessen,  increase,  vary,  change 
and  alter  such  weekly  stipends  as  they  should 
find  requisite,  so  that  the  stipend  should  at  no 
time  be  reduced  below  3«.  6d,  a  week.  The  pen- 
sioners were  also  entitled  to  receive  coals  and 
certain  clothing ;  but  the  case  found,  that  the 
3s,  6d,  a  week,  and  the  coals  and  clothing,  would 
be  insufficient  to  confer  the  franchise ;  the  pen- 
sioners were  actually  in  the  receipt  of  10«.  besides 
the  coals  and  clothing : — Held,  that  the  pensioners 
were  not  absolutely  entitled  to  more  than  3s.  6d. 
a  week  besides  the  coal  and  clothing,  and, 
therefore,  were  not  entitled  to  the  franchise. 
Ashmore  v.  Lees,  2  C.  B.  31 ;  1  Lutw.  Reg.  Cas. 
337  ;  15  L.  J.,  C.  P.  65  ;  9  Jur.  1109. 

Members  of  an  eleemosynary  foundation  called 
the  Shrewsbury  Hospital  were  required  by  the 
constitutions  to  be  widowers  or  bachelors  of  three* 
score  years  or  upwards ;  each  had  to  himself  a 
set  of  chambers,  which  he  held  for  life,  subject 
to  removal  for  certain  offences,  but  he  could  not 
let  the  chambers,  or  take  in  any  one  to  lodgp 
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with  him  therein.  They  received  also  a  weekly 
dole  or  stipend,  a  gown,  yearly,  and  other  bene- 
fits ;  and  they  were  to  be  chosen  from  poor  and 
indigent  people  : — Held,  not  entitled  to  vote  for 
the  county,  not  having  an  equitable  estate  of 
freehold  in  the  chambers.  IVeeman  v.  Gaiiut- 
ford,  11  C.  B.,  N.  S.  68  ;  K.  &  G.  448  ;  31  L.  J., 
C.  P.  33  ;  8  Jur.,  N.  S.  717  ;  6  L.  T.  611. 

In  1692  the  Earl  of  Rutland  founded  a  hospital 
at  Bottesford  for  fourteen  poor  men  ;  and  by  a 
deed  of  1762  the  lands  belonging  thereto  were 
vested  in  trustees,  to  permit  the  rectors  for  the 
time  being  of  two  panshes  named  to  receive  the 
rents  and  profits,  and  thereout  pay  to  each  of  the 
fourteen  inmates  certain  periodical  sums  (in  the 
whole,  amounting  to  6^.  12«.  8^.  per  annum),  and 
to  expend  upon  them  certain  other  sums  in  cloth- 
ing, coals,  medical  and  other  attendance.  Since 
1778  tlie  trustees  had  been  in  the  habit  of  allow- 
ing the  surplus  revenue  to  be  distributed  amongst 
the  inmates  of  the  hospital,  so  that  each  had, 
down  to  1864,  been  in  tne  receipt  of  9«.  2d.  per 
week,  exclusive  of  the  allowance  ror  clothing,  &c.; 
but  there  appeared  nothing  in  the  deed  of  1762 
to  warrant  this  increased  allowance : — Held,  that 
the  inmates  had  not  any  equitable  freehold  estate 
or  interest  in  the  lands  belonging  to  the  hospital, 
so  as  to  entitle  them  to  be  registered  for  the 
county.  Steele  v.  Bonoorth,  1  H.  &  P.  106  ;  18 
C.  B.,  N.  S.  22  ;  34  L.  J.,  C.  P.  67 ;  10  Jur.,  N.  S. 
1239  ;  11  L.  T.  607  ;  13  W.  R.  260. 

A  hospital  was  founded,  after  36  Eliz.  c.  7,  and 
before  39  EUz.  c.  6,  for  the  accommodation  and 
maintenance  of  certain  persons ;  the  property 
consisting  of  lands  conveyed  originally  to  feoffees, 
and  this  being  for  the  benefit  of  such  persons. 
Ordinances  and  rules  of  the  hospital  referred  to 
the  feoffees,  but  none  were  now  known ;  and  by 
the  rules,  the  inmates  were  removable  for  certain 
irregularities,  but  no  case  of  removal  had  occuired. 
There  was  no  deed  of  endowment  extant ;  but  by 
the  rules,  the  inmates  were  allotted  rooms  for 
their  lives  ;  they  kept  the  keys  of  their  respective 
rooms,  and  each  room  was  worth  41,  a  year.  The 
inmates  had  the  whole  management  of  the  pro- 
perty ;  they  let  a  portion  of  the  premises,  and 
part  of  the  property  had  been  sold  by  them  :— 
Held,  that  the  mmates  were  entitled  to  be  regis- 
tered, tmder  2  Will.  4,  c.  46,  s.  18,  being  possessed 
of  equitable  freeholds  in  their  rooms,  and  jointly 
interested  in  the  other  portion  of  the  hospital 
Roberts  v.  Percival,  1  H.  &  P.  121  ;  18  C.  B., 
N.  S.  36  ;  11  Jur.,  N.  S.  40 ;  11  L.  T.  603 ;  13 
W.  R.  265. 

In  an  institution  called  Lord  Coningsby*s  Hos- 
pital, founded  A.D.  1614,  the  claimant  occupied 
a  house  and  garden,  to  which  he  was  appointed 
for  his  life,  and  from  which  he  could  not  be  dis- 
turbed, except  for  felony.  He  had  let  the  garden. 
He  and  the  other  inmates  were  called  servitors, 
but  rendered  no  service,  though  they  were  bound 
to  observe  certain  rules,  under  penalty  of  a  fine. 
The  gate  was  locked  at  9  p.m.,  and  none, 
without  special  leave,  could  after  that  hour  enter 
or  go  out.  No  one  could  be  absent  more  than 
three  days  without  leave ;  attendance  at  chapel 
was  required  J  misconduct  was  prohibited;  clothes 
and  coals  were  supplied  to  the  servitors  from  the 
funds  of  the  hospital :— Held,  that  the  claimant 
possessed  a  freehold  interest,  and  was  entitled  to 
vote  as  occupying  as  owner  within  30  &  31  Vict. 
«.  102,  s.  3.  Ih'yer  v.  Bodenham,  4  L.  R.,  C.  P. 
629 ;  38  L.  J.,  C.  P.  186  ;  19  L.  T.  646  ;  17  W.  R. 
294  ;  1  Hopw.  &  C.  204. 


Pews.]— By  a  statute  trustees  were  em- 
powered to  take  down  a  chapel  and  build  another 
on  or  near  its  site,  and  appropriate  the  pews  or 
seats  to  the  persons  who  subscribed  towards  the 
building,  and  who  were  to  be  deemed  proprietors 
of  such  pews  or  seats,  which  should  he  vested  in 
them  in  fee-simple  ;  it  was  ndt  known  in  whom 
the  freehold  of  the  soil  was  before  the  statute  : — 
Held,  that  such  proprietors  had  not  any  freehold 
in  the  soil  covered  by  these  pews  or  any  profit 
arising  tiiereout.  Oreenway  v.  Hoekin,  6  L.  R., 
C.  P.  236  ;  39  L.  J.,  C.  P.  103 ;  22  L.  T.  304  ;  1 
Hopw.  &  C.  403. 

Under  a  private  act  a  church  was  built  by 
certain  subscribers  and  proprietors,  in  whom 
the  freehold  was  vested.  By  the  act  the  trustees 
were  empowered  "  to  let  or  sell  and  transfer  and 
convey,  for  the  purpose  only  of  attending  divine 
service,"  certain  of  the  pews  and  seats  to  the 
inhabitants  of  certain  parishes,  subject  to  the 
payment  of  rents  and  assessments,  and  with  a 
power  of  entry  for  non-payment.  By  a  subse- 
quent private  act,  reciting  that  doubts  had 
arisen  as  to  the  estate  and  interest  which  the 
subscribers  and  proprietors  of  the  church  took 
in  the  pews,  it  was  enacted  that  the  fee-simple 
and  inneritance  of  and  in  the  pews  should  be 
vested  in  the  subscribers  or  the  proprietors  for 
the  time  being  of  the  pews,  their  heirs  and 
assigns  for  ever : — Held,  that  the  proprietor  of 
a  pew  did  not  under  either  of  these  acts  acquire 
such  a  freehold  interest  in  any  portion  of  the 
soil  of  the  church  as  to  entitle  him  to  a  vote 
for  the  county,  but  merely  an  easement,  or  a 
qualified  right  to  the  occupati/)n  and^njoyment 
of  the  pew  for  the  purpose  of  attending  the 
services  of  the  church.  BrumJUt  v.  Rob^s,  5 
L.  R.,  C.  P.  224  ;  39  L.  J.,  C.  P.  95  ;  22  L.  T. 
301 ;  18  W.  R.  678  ;  1  Hopw.  &  C.  387. 

By  a  local  act  a  church  was  to  be  taken  down 
and  rebuilt.  Trustees  were  appointed  by  the 
act,  the  materials  of  the  old  church  and  those 
of  the  new  being  vested  in  them.  The  rights  of 
the  rector  and  hU  successors  were  reserved.  The 
trustees  were  to  allot  pews  in  the  new  church  to 
the  former  holders  of  pews  in  the  old  church, 
and  were  authorised  to  lease  for  three  years,  or 
sell  the  fee-simple  of  other  pews,  unto  any  per- 
sons being  inhabitants  of  or  residents  within  the 
district.  The  proprietor  of  any  such  pew  might 
dispose  of  it  to  any  purchaser,  provided  the  latter 
was  an  inhabitant  of  or  a  resident  within  the 
district,  but  to  no  one  else.  If  any  proprietor 
died,  and  the  pew  did  not  descend  to  any  person 
who  was  an  inhabitant  of  or  a  resident  within 
the  district,  the  pew  was  to  revert  to  the  trustees. 
A  pew  had  been  bought  in  pursuance  of  the  act, 
and  re-sold  to  a  proprietor,  an  inhabitant  of  the 
district ;  he  did  not  occupy  it  himself,  but  let  it, 
receiving  by  way  of  rent  more  than  40*.  an- 
nually. The  proprietor  claimed  to  vote  in  respect 
of  the  pew,  as  naving  a  freehold  tenement  of 
40«.  by  the  year : — Held,  that  he  was  not  entitled 
to  vote,  as  the  effect  of  the  purchase  from  the 
trustees  was  not  to  create  a  freehold  tenement, 
under  8  Hen.  6,  c.  7,  but  only  a  right  to  sit  in 
the  pew  during  divine  service.  Hinde  v.  CliorU 
ton,  2  L.  R.,  C.  P.  104 ;  36  L.  J.,  C.  P.  79 ; 
12  Jur.,  N.  S.  1008 ;  16  L.  T.  472  ;  15  W.  R, 
226. 

Shareholders   in   Bridge.] — Before  the 

Thames  Navigation  Act,  1870,  the  shareholders 
in  Putney  Bridge  had  only  a  right  to  the  toll 
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for  the  passage  over  the  bridge,  but  not  to  any 
land  belonging  to  the  bridge  (the  toll  being 
vested  in  trustees,  for  the  shareholders,  and  the 
land  in  trostecs,  for  certain  other  persons),  and 
therefore  snch  shareholders  were  not  qualified  to 
be  on  the  list  of  county  voters  as  having,  in 
respect  of  their  shares,  any  estate  in  land.  By 
the  Thames  Navigation  Act,  1870,  the  bridge 
and  lands  belonging,  as  well  as  the  tolls,  were 
Tested  in  a  committee  of  management  appointed 
from  the  shareholders  of  the  bridge,  but  they 
were  so  vested,  "  subject  to  the  trusts  "  on  which 
the  same  were  held  at  the  passing  of  that  act : — 
Held,  therefore,  that  sncn  shareholders  were 
no  more  qualified  as  such  to  be  on  the  list  of 
<:ounty  voters,  than  they  had  been  before  the 
passing  of  that  act.  Wadntore  v.  Dear,  Wad- 
fiiore  V.  Putney  (^Overneerti),  7  hi  R.,  C.  P.  212  ; 
41  L.  J.,  C.  P.  49 ;  26  L.  T.  28 ;  20  W.  R. 
239. 

By  a  local  act  commissioners  were  appointed 
for  the  purpose  of  building  a  bridge.  By  a  sub- 
•sequent  act  the  commissioners  were  empowered 
to  convey  the  tolls  and  profits  to  persons  con- 
tracting to  build  the  bridge.  The  commissioners 
granted  the  bridge,  materials,  tolls,  and  profits, 
with  all  the  ground  and  soil  adjacent  vested  in 
them,  to  trustees,  for  the  shareholders  in  the 
bridge  : — Held,  that  the  commissioners  had  no 
power  to  convey  the  land  to  the  trustees,  and 
that  therefore  the  shareholders  of  the  tolls  and 
profits  had  no  estate  in  the  land,  and  therefore 
no  qualification  for  a  claim  to  vote.  Tepper 
T.  SichoU,  18  C.  B.,  N.  S.  121  ;  1  H.  &  P.  202  ; 
34  L.  J.,  C.  P.  61 ;  11  Jur.,  N.  S.  18  ;  11  L.  T. 
^09  ;  13  W.  R.  270. 

Absence  of  Freeholder  during  Servioe  under 
Articles  to  a  Solicitor,  not  oonstmctiYO  Beid- 
dencc.]— By  2  &  3  Will.  4,  c.  45,  s.  31,  which 
makes  provision  for  freeholders  voting  for  a  city 
being  a  county  of  itself,  no  freeholder  shall  be 
registered  in  any  year  "unless  he  shall  have 
resided  for  six  calendar  montiis  next  previous " 
to  a  certain  day  in  such  year,  within  such  city. 
During  part  of  the  prescribed  period  of  six 
months,  a  freeholder  who  had  a  bedroom  kept 
for  his  exclusive  use  in  his  father*s  house  within 
such  a  city  was  absent,  serving  under  articles  to 
a  solicitor  in  London  : — Held,  that,  being  bound 
by  the  articles,  he  could  not  be  deemed  to  have 
had  either  the  liberty  or  intention  to  return  to 
the  room  whenever  he  liked,  and  therefore  had 
not  "  resided  "  within  the  city  for  the  reqmred 
time  within  the  meaning  of  the  act.  Fard  v. 
Drew,  5  C.  P.  D.  59  ;  49  L.  J.,  C.  P.  172  ;  41  L. 
T.  478  J  28  W.  R.  137  ;  44  J.  P.  58  ;  1  Colt.  1. 

Fees  of  Incumbent] — An  incumbent  of  a 
district  church  was,  as  such,  entitled — (1)  To 
the  freehold  of  the  church  (not  found  by  the 
revising  barrister  to  be  of  any  annual  value) ; 

(2)  To  two  sums  of  150Z.  and  50/.,  paid  annually 
under  orders  in  council  by  the  ecclesiastical  com- 
missioners and  the  governors  of  Queen  Anne's 
Bounty  to  the  incumbent  for  the  time  being  of 
the  church  ;  (3)  To  fees  for  marriages,  baptisms 
and  churchings  performed  within  the  church ; 
(4)  To  fees  under  a  local  act  in  respect  of  the 
burial  in  a  cemetery  out  of  the  parish  of  per- 
sons who  had  died  within  the  (fistrict   (items 

(3)  and  (4)  each  amounting  to  more  than  40«. 
a  year)  : — Held,  that  he  was  not  shewn  to  have 
40«.  a  year  from  land  within  the  parish,  so  as  to 


entitle  him  to  the  county  franchise,  the  marriage, 
&c.,  fees  (though  received  for  ceremonies  in  part 
necessarily  performed  within  the  churdi)  being 
paid  for  the  personal  services  of  the  incumbent. 
Kirton  v.  Dear,  5  L.  R.,  C.  P.  217 ;  39  L.  J., 
C.  P.  36;  18  W.  R.  144;  1  Hopw.  &  C. 
349. 

Occupation  of  Land  in  Fec-Sunplc,  together 
with  a  House  in  Borough.] — Where  a  voter 
claimed  as  owner  in  fee-simple  of  a  piece  of  land 
one  mile  distant  from  a  house  in  the  borough,  of 
which  he  was  owner  and  occupier,  and  in  respect 
of  which  he  had  a  vote  for  the  borough  ;  it  was 
held  that  the  revising  barrister  was  right  in 
deciding  that  he  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters  for  the  county. 
Sanders  v.  Stnith,  50  L.  J.,  Q.  B.  116  ;  43  L.  T. 
438  ;  29  W.  R.  289  ;  45  J.  P.  22  ;  1  Colt.  160. 

Two  distinct  qualifying  Properties  in  a 
Borough— Bight  to  Vote  for  County  in  respect 
of  eiti&er.] — The  respondent's  name  appeared 
twice  on  the  list  of  borough  voters  for  the 
borough  of  T.,  in  respect  of  a  freehold  house, 
and  also  of  a  dwelling-house,  both  occupied  by 
him  within  the  borough.  In  revising  the  list  for 
the  borough,  the  revising  barrister  had  placed 
against  the  entry  of  the  respondent's  name  in 
respect  of  the  freehold  house  a  note  to  the  effect 
that  the  respondent  was  not  entitled  to  vote  in 
respect  of  that  qualification  for  the  borough,  he 
being  on  the  same  list  of  voters  in  respect  of 
another  qualification,  in  accordance  with  the 
directions  of  41  &  42  Vict.  c.  26,  s.  28,  sub-s.  14. 
On  the  revision  of  the  county  list  an  objection, 
was  made  to  the  respondent's  name  being  retained 
on  the  list  of  voters  for  the  county  in  respect  of 
the  same  freehold  house,  on  the  ground  tnat  the 
qualifying  property  was  of  such  value  as  would 
confer  on  him  the  right  of  voting  at  parlia- 
mentaiy  elections  for  the  borough  of  T.  (2  WilL  4, 
c.  45,  a  24).  The  revising  barrister  held  that 
the  effect  of  the  note  opposite  the  respondent's 
name  was  to  place  him  in  the  position,  so  far  as 
that  property  was  concerned,  of  a  person  having 
no  qualifying  property  in  the  borough,  and 
retained  his  name  on  the  county  list : — Held,  on 
appeal,  that  the  revising  barrister  was  wrong ; 
that  the  effect  of  2  Will.  4,  c.  45,  s.  24,  was  not 
altered  by  41  &  42  Vict.  c.  26,  s.  28,  sub-s.  14  ; 
and  that  the  respondent  was  not  entitled  to  be 
retained  on  the  list  of  county  voters  in  respect 
of  that  qualification.  Ckilcot  v.  Bullen,  46  L.  T. 
63  ;  45  J.  P.  815  ;  1  Colt.  282. 

Tenant  at  Will.] — A  corporation,  being  pos- 
sessed of  landa,  made  a  bye-law  that  the  l^ds 
should  be  occupied  by  poor  and  necessitous  bur- 
gesses at  a  rent  to  be  fixed  and  named  by  the 
corporation  at  its  pleasure.  The  bye-law  provided 
that  only  such  persons  were  poor  and  necessitous 
burgesses  as  were  declared  so  by  a  majority  of 
the  council  of  the  borough.  A  person,  who 
claimed  to  be  entitled  to  a  vote  as  a  40«.  free- 
holder, had  been  declared  a  poor  and  necessitous 
burgess,  and  had  been  allotted  one  acre  at  a  rent 
of  5#.  per  annum  until  further  notice : — Held, 
that  he  had  no  freehold  or  equitable  interest 
sufficient  to  entitle  him  to  a  vote ;  that  the 
estate  was  held  at  the  will  of  the  council,  and  at 
the  most  his  interest  was  not  greater  than  that 
of  a  tenant  from  year  to  year.    Femie  v.  SeotU 
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7  L.  R.,  C.  P.  202 ;  41  L.  J.,  C.  P.  20  ;  25  L.  T. 
B36  ;  20  W.  R.  236  ;  1  Hopw.  &  C.  718. 

LeMM  for  Livei.] — S.  claimed  to  be  entitled, 
as  a  freeholder,  to  vote  for  the  county  in  respect 
of  a  lease  of  part  of  the  waste  of  the  manor. 
The  burgesses  of  the  borough  had  from  time  im- 
memorial exercised  rights  of  common  of  pasture 
over  the  manor,  and  at  oourts-leet  holden  for  the 
borough,  it  had  been  the  practice  for  100  years 
past  and  ap wards  for  the  mayor  and  burgesses  of 
the  borougn  to  present  to  the  lord  of  the  manor 
individual  burgesses  for  occupation  of  pieces  of 
waste  land  of  the  manor ;  in  all  such  cases  the 
person  so  presented  took  possession  of  the  ap- 
portioned pieces  of  waste,  and  paid  rent  to  the 
lord.  About  one-tenth  of  the  wastes  had  been 
thus  inclosed,  but  a  sufficiency  of  such  land  was 
left  for  the  use  by  the  commoners  of  their  rights 
of  pasture.  S.  being  duly  presented  for  occupa- 
tion of  a  piece  of  the  waste  land  in  accordance 
with  the  custom,  entered  into  occupation,  and 
in  1861  was  granted  a  lease  by  the  lord,  similar 
to  leases  which,  since  1838,  had  been  granted  in 
like  cases,  namely,  a  lease  for  three  lives,  with  a 
covenant  for  renewal.  8.  continued  to  occupy 
nnder  this  lease,  and  paid  rent  to  the  lord  : — 
Held,  that  he  had  such  a  freehold  interest  as 
would  entitle  him  to  be  registered  as  a  voter 
for  the  county.  Phillips  v.  Salvumy  3  C.  P.  D. 
97  ;  47  L.  J.,  C.  P.  53  ;  37  L.  T.  579  ;  2  Hopw. 
&  C.  339. 

Interest  in  Land  of  uncertain  Duration.] — 

A  testator  devised  his  copyhold  lands  to  trustees 
upon  trust  to  sell  and  invest  the  proceeds  and 

Eay  the  dividends  to  his  wife  for  life,  and  after 
er  decease  to  divide  the  proceeds  among  his 
children  equally.  The  share  of  each  son  to 
become  vested  and  payable  at  twenty-one  ;  the 
share  of  each  daughter  to  become  vested  at 
twenty-one  or  marriage,  and  the  trustees  to  stand 
possessed  of  each  daughter*s  share  upon  trust  to 
pay  the  dividends  to  her  during  her  life  for  her 
sole  use  independent  of  her  husband  (if  any), 
and  after  her  decease  in  ti-ust  for  her  children. 
The  trustees  duly  proved  the  will,  and  were  ad- 
mitted to  the  copyholds  according  to  the  custom 
of  the  manor.  The  wife  predeceased  the  testator, 
and  at  the  time  of  his  death  there  were  three 
sons  and  one  daughter ;  the  daughter  was 
married  and  had  issue,  who  were  infants.  The 
sale  of  the  copyhold  lands  was  postponed,  and  in 
the  meantime  the  children  of  the  testator  became 
of  full  age,  and  by  verbal  agreement  among 
themselves,  in  which  the  husband  of  the  daughter 
concurred,  agreed  to  keep  the  copyhold  lands 
unconverted.  The  rents,  which  were  of  sufficient 
annual  value  to  confer  the  franchise  on  each  of 
the  testator's  children,  were  received  by  the 
trustees  and  divided  amongst  the  testator's 
children  yearly.  The  appellant,  one  of  the  tes- 
tator's sons,  claimed  to  vote  as  a  freeholder  in 
respect  of  his  equitable  interest  in  the  copyholds: 
— Held,  that  the  appellant  had  no  such  freehold 
estate  as  would  entitle  him  to  be  registered  as  a 
voter  for  the  county.  Spencer  v.  Harrimm, 
6  C.  P.  D.  97 ;  49  L.  J.,  C.  P.  188  ;  41  L.  T.  676  ; 
28  W.  R.  985  ;  44  J.  P.  225  ;  1  Colt.  61. 

Member  of  Building  Society.]— The  claimant 
to  a  county  vote  borrowed  300/.  of  a  building 
society  in  which  he  held  three  shares,  and  mort- 
gaged freehold  tenements  of  which  he  was  the 


owner  in  fee  to  such  society  for  securing  to  it 
"the  subscriptions,  payments,  I'edemption-moneys 
and  fines  in  relation  to  the  sum  of  300Z.  by 
monthly  instalments  of  3^  9^.,*'  extending  over 
ten  years.  The  annual  value  of  the  tenements 
was  31/.  4#.,  and  the  annual  payment  to  the 
society  was  41Z,  8«.,  two-thirds  of  which  were  in 
discharge  of  principal  and  one-third  of  interest. 
The  claimant  had  only  two  years  more  of  such 
payments  to  make,  and  he  might  redeem  the 
property  for  732.  \s. : — Held,  that  he  had  an 
interest  in  the  property  of  the  value  of  40«.,  by 
the  year,  within  8  Hen.  6,  c.  7,  and  was  ther^ore 
entitled  to  a  vote  for  the  countv,  Bollestan 
V.  Cope,  6  L.  R.,  C.  P.  292  ;  40  L.  J.,  C.  P.  160  ; 
24  L.  T.  390 ;  19  W.  R.  927 ;  1  Hopw.  &  C. 
488. 

Deduction  of  Charges.] — A  sum  of  money 
voluntarily  laid  out  by  landlords  in  improving- 
their  property  is  not  a  chaige  to  be  deducted  in 
ascertaimng  the  net  annual  value  for  the-  pur> 
pose  of  the  county  franchise,  within  8  Hen.  6^ 
a  7.  ^BucJtleyy,  Wri^ley,  7  L.  R.,  C.  P.  185  ;  2& 
L.  T.  835  ;  1  Hopw.  k^C,  661. 

Tenants  la  common  in  fee  of  houses  and  land, 
expended  of  their  own  accord  211.  19«.  1^.  in 
laying  on  a  supply  of  water  for  the  convenience 
of  their  tenants.  For  this  expenditure  an  addi- 
tional rent  was  charged,  but  if  the  whole  outlay 
was  deducted  in  the  year  of  qualification,  the 
annual  value  would  not  have  been  sufficient  for 
each  landlord  to  have  a  freehold  of  40«.  : — Held,, 
that  such  deduction  should  not  be  made.    lb. 

Freehold  Officei — Bedesmen.] — Land  was  con- 
veyed, in  1726,  on  trust  to  divide*  a  portion  of 
the  rents  amongst  the  bedesmen  of  D.  Persons  had 
been  appointed  such  bedesmen  by  a  corporation 
from  very  early  times,  and  the  appointment  was 
for  life,  but  such  persons  were  not  liable  to  per- 
form, nor  did  they  perform,  any  duties.  Under 
the  trusts  they  each  received  ^more  than  40*.  a 
year  : — Held,  that  they  were  not  entitled  to  vote 
in  respect  of  any  estate  in  land  which  had  come 
to  them  by  promotion  to  any  office  within  2  Will.  4> 
c.  45,  8.  18,  as  the  term  "bedesmen"  does  not 
necessarily  Import  such  office.  Favlkner  v.  Bod^ 
dingtim  iOverseers),  8  C.  B.,  N.  S.  413  ;  27  L.  J.> 
C.  P.  20  ;  4  Jur.,  N.  S.  692. 


Functionaries  of  Cathedral.] — ^The  six 


preachers,  lay  clerks,  bellringers,  and  other 
functionaries  of  the  cathedral  of  Canterbury, 
being  paid  salaries  out  of  the  chapter  revenues, 
found  to  be  "derived  wholly  or  in  part  from 
lands  and  tenements  situate  in  the  parish  of 
Christchurch  Ville  and  other  parishes,"  in  the 
same  division  of  the  county,  which  were  vested 
in  the  dean  and  chapter,  have  no  such  equitable 
estate  in  freehold  land  as  entitle  them  to  vote 
for  a  county.  UaU  v.  Lemhj  11  C.  B.,  N.  S. 
114  ;  K.  &  G.  499 ;  31  L.  J.,  C.  P.  45  ;  8  Jur., 
N.  S.  646  ;  5  L.  T.  491  ;  10  W.  R.  151. 


Parish  Clerk.] — A  claimant  to  a  county 


vote,  holding  an  appointment  as  parish  clerk,  and 
receiving  as  of  right  certain  fees  on  burials  in  the 
parish  churchyard,  amounting  to  more  than  40ir.  a 
year,  the  actual  duties  of  opening  the  graves,  &c., 
being  wholly  performed  by  the  sexton,  who  had 
separate  fees  in  consideration  thereof,  is  not  en- 
titled to  vote  either  as  a  holder  of  a  freehold 
office,  or  of  a  freehold  interest  in  land  to  the 
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yalne  of  40*.  a  year.  Bwthell  v.  EuJtte*,  K. 
&  G.  484  ;  11  C.  B.,  N.  8.  106 ;  31  L.  J.,  C.  P. 
44  ;  8  Jut.,  N.  S.  645  ;  5  L.  T.  580  ;  10  W.  R. 
153. 

A  parish  clerk,  by  virtue  of  his  appointment, 
entitled  to  a  twelfth  share  of  twenty-six  acres  of 
freehold  land  in  the  parish  (of  sufficient  value  to 
confer  a  vote  for  the  county)  so  long  as  he  con- 
tinues clerk,  and  his  predecessors  in  the  office 
having  alwavs  enjoyed  the  same,  has  a  freehold 
interest  in  his  share,  in  respect  of  which  he  is 
entitled  to  be  registered.  Roberts  v.  DreuHfty 
18  C.  B.,  N.  S.  48  ;  1  H.  &  P.  132. 


Inonmbent— Zquitable   Interest.] — llie 


incumbent  of  a  vicarage  as  perpetual  curate 
claimed  to  vote  in  respect  of  land  of  the  value  of 
40*.  per  annum  which  had  been  conveyed  in  ex- 
change to  his  predecessor  **  and  his  successors, 
vicars  of  the  vicarage  for  the  tim&  being,  for 
ever  :  " — Held,  that  even  if  the  incumbent  was 
not  a  perpetual  curate  or  corporation  sole,  he  had 
at  least  a  sufficient  equitable  freehold  interest  in 
the  land  to  entitle  him  to  vote  for  the  county. 
WaUU  V.  Birks,  5  L.  R.,  C.  P.  222  ;  39  L.  J., 
C.  P.  106  ;  22  L.  T.  268  ;  18  W.  R.  734  :  1  Hopw. 
^  C.  365. 


Congregational  Xiniiter.] — A  minister  of 


a  congregation  of  Particular  Baptists,  occupying, 
in  virtue  of  his  function,  premises  vested  in 
trustees,  to  permit  the  minister  to  occupy  them 
for  the  time  being,  and  having  been  appointed 
by  a  call  (gfiven  verbally)  from  the  congregation 
to  become  their  minister,  which  he  had  complied 
with,  and  having  resided  ever  since  in  the  pre- 
mises, and  there  being  no  proof  that  the  appoint- 
ment was  for  life,  except  the  minister's  state- 
ment that  he  so  considered  it,  and  the  opinion 
of  an  old  deacon  that  it  was  so,  is  not  entitled 
to  vote  as  a  freeholder.  Cktllier  v.  King,  11 
C.  B.,  N.  S.  14  ;  K,&  G.  385  ;  31  L.  J.,  C.  P.  80  ; 
8  Jur.,  N.  S.  676  ;  5  L.  T.  674  ;  10  W.  R,  131. 

J.  Other  Quallfloatlone. 

daim  by  Sueoeision.] — C,  previously  to  his 
death,  which  occurred  on  the  6tn  of  April,  1879, 
held  a  house  as  yearly  tenant.  The  claimant 
married  C.*s  daughter,  and  in  1868  with  his 
wife  went  to  reside  in  C.'s  house,  and  continued 
there  subsequently.  The  business  of  a  publican 
was  conducted  in  the  house  by  the  claimant's 
wife,  who  supported  the  establishment,  paid  the 
rent  and  rates  out  of  profits,  and  took  out  the 
annual  spirit  licence  in  C.'s  name  up  to  his  death. 
After  C.*s  death  the  claimant  and  his  wife  carried 
on  the  business,  and  paid  the  rent  and  rates, 
the  receipts  for  rent  being  given  to  the  "  repre- 
sentatives of  G.,"  and  the  receipts  for  rates  to 
the  claimant  in  his  own  name.  The  spirit  licence 
was  duly  transferred  to  the  claimant.  C.  had 
two  sons  who  survived  him,  and  no  other  next  of 
kin.  Tliey  consented  to  the  claimant  residing  in 
the  house  after  G.*s  death.  No  administration 
was  taken  out  to  C,  who  died  intestate  : — Held, 
t^at  the  claimant  was  not  entitled  to  be  regis- 
tered as  a  voter  under  13  &  14  Vict.  c.  69,  s.  14 
(Ireland),  as  a  person  to  whom  lands,  tenements, 
or  hereditaments  had  come  by  succession  (similar 
in  terms  to  2  Will.  4,  c.  45,  s.  26).  Topliam  v. 
Xelleher,  6  L.  R.  Ir.  285— C.  A. 

"  Succession,**  within  the  meaning  of  the  above 
section,  is  the  legitimate  devolution  of  property 


upon  the  death  of  one  person  to  another,  legally 
ascertained  as  successive,  in  the  place  and  stead 
of  the  former  voter,    Jb. 

Unity  of  Oeeiipatlon— S  ft  8  Will.  4,  e.  40, 

1. 27.] — A  minister  of  a  church  was  stated  to  have, 
as  minister,  such  a  freehold  interest  in  the  rents 
received  from  the  letting  of  pews  in  the  church 
as  entitled  him  to  a  vote  for  the  county.  He  oc- 
cupied as  such  minister  the  parsonage-house,  and 
in  respect  of  such  occupation  acquired  a  right  to 
a  vote  for  the  borough  : — Held,  that  there  was 
no  such  unity  of  occupation  as  would,  according 
to  2  &  3  Will.  4,  c.  45,  s.  24,  disentitle  him  to  the 
county  vote.  jBeswick  v.  Alker,  8  L.  R.,  C.  P. 
265  ;  42  L.  J.,  C.  P.  26  ;  27  L.  T.  422  ;  21  W.  R. 
72  ;  2  Hopw.  &  C.  36. 

Oeoupying  as  Tenant.]— A.,  subsequently  to 
the  date  of  letters-patent,  whereby  was  granted 
to  him  the  custody  of  all  the  estate,  real  and 
personal,  of  a  lunatic,  entered  upon  the  occupa- 
tion of  the  farms  of  the  lunatic  as  they  were 
quitted  by  the  former  tenants,  and  received  the 
produce  to  his  own  use  and  benefit.  In  his  an- 
nual account,  passed  before  the  master  in  Chan- 
cery, in  July,  1847,  he  entered  himself  in  the 
column  of  the  tenants ;  and  in  the  column  of 
rent  due  at  Lady-day,  1846,  he  inserted  opposite 
his  name  the  sum  of  3932.,  and  in  the  column  of 
rent  he  entered  this  sum  as  received : — Held, 
that  he  did  not  occupy  the  land  as*  tenant, 
so  as  to  be  entitled  to  vote,  under  2  Will.  4, 
c.  45,  s.  20.  Burton  v.  LangJiam,  5  C.  B.  92 ;  2 
Lutw.  Reg.  Cas.  78 ;  17  L.  J.,  C.  P.  253;  12  Jur. 
631. 


5.  Qualification  op  Voters, 

a.  CQaima  to  Vote. 

Description  of  Voter's  Qnalifieation.]  —The 
nature  of  the  qualification  of  a  voter  was  stated, 
in  the  list  of  persons  entitled  to  vote  for  a  county, 
as  "  leasehold  house  and  garden."  He  was  the 
owner  of  a  house  and  garden  held  on  lease  for 
lives  : — Held,  that  the  description  of  his  qualifi- 
cation was  sufficient.  Janes  v.  Jones,  4  L.  R., 
C.  P.  422  ;  38  L.  J.,  C.  P.  43  ;  17  W.  R.  204  ;  1 
Hopw.  &  C,  95. 

The  directions  given  at  the  head  of  the formof 
notice  of  claim  in  Schedule  (A.^  of  6  &  7  Vict, 
c.  18,  intend,  that,  if  the  qualifymg  property  is  a 
house,  &c.,  in  a  street  or  lane,  or  other  Uke  place 
in  a  parish,  the  street  or  lane  shall  be  mentioned, 
and  &  the  houses  are  numbered,  the  number  also 
^all  be  given  ;  but  that,  if  the  house,  &c.,  is  not 
in  a  street  or  lane,  or  other  like  place,  but  in  a 
road,  or  upon  a  common  or  the  like,  then  the 
name  of  the  property  shall  be  given,  if  known 
by  any,  or  the  name  of  the  occupying  tenant, 
Eckersley  v.  Barker,  8  Scott,  N.  R.  899 ;  7  M. 
t  G.  76 ;  1  Lutw.  R^.  Cas.  287  ;  14  L.  J.,  C.  P. 
65  ;  9  Jur.  331. 

A  party,  whose  name  appeared  on  the  register 
for  a  county,  was  objected  to,  on  the  ground 
that  the  property  was  not  sufficiently  described 
therein  for  the  purpose  of  being  identified.^  The 
barrister  having  decided  that  the  description 
was  sufficient,  the  court  declined  to  interfere. 
Wood  V.  Willesden  (^Oterseers),  2  C.  B.  15 ;  1 
Lutw.  Reg.  Cas.  314;  16  L.  J.,  C.  P.  41 ;  9  Jur. 
1100. 

An  objection  to  the  sufficiency  of  the  descrip* 
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tion  of  a  voter's  place  of  abode,  as  "  The  Grove, 
Masdron,  in  this  parish,**  Masdron  being  in  the 
parish  mentioned  in  the  heading  of  that  part  of 
the  register,  was  abandoned.    lb. 

The  description  of  the  nature  of  a  qualifica- 
tion to  vote  tor  a  borough  as  part  of  a  house, 
is  sufficient.  Judwn  v.  Luckettt  2  C.  B.  197; 
1  Lutw.  Reg.  Cas.  490;  15  L.  J.,  C.  P.  163;  10 
Jur.  252. 

•*  On  the  register  of  voters  for  the  township  of 
M."  is  sufficient,  although,  in  the  form  given  in 
6  &  7  Vict.  c.  18,  Schedule  (A.),  No.  5,  the 
word  "  parish  "  only  is  used.  Gadshy  v.  War- 
Jmrtan,  7  M.  &  G.  11 ;  1  Lutw.  Reg.  Cas.  136 ; 
8  Scott,  N.  R.  775 ;  U  L.  J.,  C.  P.  41 ;  9 
Jur.  17. 

In  the  third  column  of  a  claimant's  claim  to 
vote  for  a  county,  under  the  head  "Nature  of 
qualification,"  was  entered  tenant : — Held,  that 
it  being  not  certain  that  this  was  not  of  itself 
sufficient  to  designate  a  person  who  claimed  as 
occupying  tenant  at  50).  annual  rent,  at  all 
events,  the  revising  barrister  was  peri^ectly 
authorized  in  amending,  for  the  purpose  of  more 
clearly  defining  the  qualification,  by  the  change 
of  "farm,  as  occupying  tenant,"  for  "tenant." 
BirU  V.  AllUon,  K.  &  G.  507  ;  13  C.  B.,  N.  S. 
24  ;  32  L.  J.,  C.  P.  61 ;  9  Jur.,  N.  S.  692 ;  7  L.  T. 
786;  11  W.  R.  90. 

When  the  nature  of  a  person's  right  to  vote 
for  a  borough  is  inserted  in  the  list  as  "  dwelling- 
house,"  he  is  not  bound  to  prove  a  qualification 
under  30  &  31  Vict.  c.  102,  s.  3,  but  may  shew 
that  he  is  qualified  to  vote  in  respect  of  a  house 
under  2  Will.  4,  c.  45,  s.  27.  Toumfthend  v.  St, 
Maryleho7ie  ^Overseers),  7  L.  R.,  C.  P.  143  ;  41 
L.  J.,  C.  P.  25  ;  25  L.  T.  749  ;  20  W.  R.  148  ;  1 
Hopw.  &  C.  606. 

Where  the  name  of  a  person  inserted  in  the 
list  of  claimants  for  a  county  is  objected  to,  the 
revising  barrister  has  only  to  consider  whether 
the  claimant  is  entitled  to  be  on  the  list  "in 
respect  of  his  qualification  described  on  such 
list ; "  he  is  not  to  require  proof  of  due  notice 
of  the  claim,  for  that  is  a  matter  between  the 
claimant  and  the  overseers.  Davies  v.  Ho2}Mnn 
(27  L.  J.,  C.  P.  6)  followed.  Leonard  v.  Alio- 
ways,  48  L.  J.,  C.  P.  81 ;  40  L.  T.  197. 

Premiset  Beitroyed  by  Pire.] — A  party  rated 
as  occupier  of  houses  and  yard,  does  not  lose  his 
right  to  appear  on  the  list  of  voters  by  reason  of 
the  houses  being  destroyed  by  fire,  he  still  oon- 
tinning  to  hold  the  site  on  which  they  stood. 
Whitley  v.  IT'  aeane,  14  L.  T.  899. 

Whether    Ocoupation   Joint   or    SeyeraL]— 

In  the  list  of  borough  voters  made  out  by  the 
overseers,  pursuant  to  6  &  7  Vict.  c.  18,  s.  13,  it 
is  not  necessaiy  that  it  should  appear  whether 
'  the  occupation  is  joint  or  sole.  Daniel  v.  Cktrnp- 
lin,  8  Scott,  N.  R.  999  ;  7  M.  &  G.  167  ;  1  Lutw. 
Reg.  Cas.  264  ;  9  Jur.  403. 

What  Amonntf  to  Misdeicription.] — In  the 

list  of  claims  to  vote  for  a  county,  the  quali- 
fication of  the  claimant  was  described  "freehold 
rent-charge  of  16/.  per  annum  accruing  out  of 
freehold  houses."  The  proof  in  support  of  the 
claim  was  that  the  claimant  was  owner  in  fee 
of  the  land  on  which  stood  four  houses,  which 
he  had  let  on  lease  for  a  long  term  at  16Z.  per 
annum : — Held,  that  this  was  not  an  insufficient 
or  inaccurate  description  of  the  nature  of  the 


qualification,  but  a  misdescription  which  the 
revising  barrister  had  no  power  to  amend» 
McholU  V.  Bulwer,  6  L.  R.,  C.  P.  281 ;  40  L.  J., 
C.  P.  92  ;  83  L.  T.  542  ;  19  W.  R.  282;  1  Hopw. 
&  C.  472. 

7ee-fiurm  Benti.] — In  a  claim  for  a  county 
vote  in  respect  of  an  undivided  fifty-first  part  of 
a  freehold  fee-farm  rent,  arising  from  an  assign- 
ment of  land-tax,  it  is  sufficient  if  the  nature 
of  the  qualification  be  stated  as  "freehold  fee- 
farm  ; "  or  at  any  rate  it  is  competent  for  the 
barrister  to  amend,  by  prefixing  the  words  "one 
undivided  fifty-first  part  of  and  in,"  as  he  does 
not  thereby  alter  the  qualification.  Cooper  v. 
Ashfeld,  5  0.  B.,  N.  S.  16 ;  K.  &  G.  200 ;  28 
L.  J.,  C.  P.  35  ;  5  Jur.,  N.  S.  293. 

If  the  rent-charge  is  charged  upon  two  pro- 
perties, out  of  one  of  which,  by  itself,  enough 
issues  to  give  the  claimant  the  franchise  in  point 
of  amount,  but  out  of  the  other  not  enough,  it  is 
sufficient  to  state,  in  the  fourth  column  of  daim, 
the  name  of  the  owner  of  the  first-mentioned 
property  duly.    lb. 

In  Case  of  SueooMive  Oeoupation.] — ^Where  & 
voter's  qualification  appears  in  the  list  to  con- 
sist of  a  successive  occupation  of  houses,  the 
numbers  of  each,  if  each  has  a  number,  must 
be  stated.  FUntnders  v.  Datiee,  2  C.  B.  63 ;  1 
Lutw.  Reg.  Cas.  365 ;  15  L.  J.,  C.  P.  81 ;  10  Jur. 
207. 

Where  a  party  claiming  to  vote  for  a  borough 
haja  occupied  different  premises  in  immediate 
succession,  during  the  twelve  (»lendar  months 
next  previously  to  the  last  day  of  July,  they 
ought  all  to  be  set  forth  in  the  description  of  his 
qualification  in  the  list  of  voters.  BartletU  v. 
GihhSy  1  Lutw.  Reg.  Cas.  73  ;  7  Scott,  N.  R.  609  ; 

5  M.  &  G.  81  ;  13  L.  J.,  C.  P.  40. 

An  omission  in  the  list  of  any  of  such  premises 
amounts  to  a  misdescription  of  his  qualification, 
which  the  barrister  has  no  power  to  amend  under 

6  &  7  Vict.  c.  18,  s.  40.    lb, 

Desoription  of  Yoter'i  Place  of  Abode.] — In  a 

register  of  county  voters,  the  place  of  abode  of 
a  voter  is  only  required  to  be  stated  where  he 
has  one  in  the  United  Kingdom.  Walker  v. 
Payrie,  2  C.  B.  12 ;  1  Lutw.  B/og,  Cas.  324 ;  15 
L.  J.,  C.  P.  38 ;  9  Jur.  1014. 

Travelling  abroad  is  a  sufficient  description  in 
the  column  marked  "  Place  of  abode."    lb. 

The  place  of  abode  of  a  voter  is  no  part  of  his 
qualification.  Luekett  v.  Knowles,  2  C.  J3.  187  ; 
1  Lutw.  Reg,  Cas.  461 ;  15  L.  J.,  C.  P.  87 ;  10 
Jur.  99. 

A  voter's  place  of  abode  was  described  in  the 
list  of  voters  for  the  city  of  London,  as  Green- 
wich, whereas  his  true  place  of  abode  was  Queen- 
square,  Bloomsbury ;  both  of  these  places  are 
within  seven  miles  of  the  city  of  London : — 
Held,  that  this  statement  of  the  place  of  abode 
was  an  inaccurate  description,  which  the  revising 
barrister  had  power  to  correct.    lb, 

Kotloe  of  Claim— What  Suffieient.]— A  parish 
was  divided  into  four  districts,  popularly  known 
as,  though  not  legally,  townships ;  one  of  the  over- 
seers of  such  parish,  together  wiUi  an  assistant 
overseer,  undertaking  the  exclusive  manage- 
ment of  one  of  these  so-called  townships.  In 
that  capacity,  each  of  such  overseers  respectively 
published  a  separate  notice,  requiring  persons 
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entitled  to  vote  in  respect  of  property  situate 
within  his  so-called  township  to  send  in  their 
claims  to  him  and  the  assistant  overseer.  A 
notice  of  claim  directed  '^To  the  overseers  of  the 
township  of  A."  is  sufficient,  as  being  a  descrip- 
tion wmch  must  have  been  commonly  under- 
stood to  apply  to  the  overseers  of  the  parish  in 
which  such  township  was  situated.  Mliott  v. 
8t,  Mary  WUhin  (Oeerseers),  4  C.  B.  76;  1 
Lutw.  Reg.  Cas.  675;  16  L.  J.,  C.  P.  101 ;  11 
Jnr.  69. 

If  the  revising  barrister  is  of  opinion  that  the 
description  in  me  notice  of  claim  given  to  the 
overseers,  though  not  strictly  accurate,  is  suffi- 
cient to  notify  the  real  nature  of  Uie  claim/ ho 
ought  not  to  amend  the  claim,  but  to  treat  it  as 
if  the  description  had  been  strictly  accurate. 
Eaden  v.  Cooper^  11  C.  B.  18  ;  2  Lutw.  Reg.  Cas. 
183  ;  21  L.  J.,  C.  P.  32  ;  16  Jur.  649. 

In  a  notice  of  claim  to  be  inserted  in  a  list  of 
voters  for  a  city  or  borough,  pursuant  to  6  &  7 
Vict.  c.  18,  s.  15,  Schedule  (B),  No.  6,  it  is  enough 
to  describe  the  nature  of  the  qualification  in  the 
third  column  of  the  form  as  a  house,  notwith- 
standing the  qualification  in  reality  consists  hi 
the  occupation  of  two  houses  in  immediate  suc- 
cession, provided  the  whole  qualification  is  accu- 
rately described  in  the  fourth  column.  Hitckins 
or  Untehifu  v.  Brotvn,  2  C.  B.  26;  15  L.  J., 
C.  P.  38  ;  9  Jur.  1058. 

The  giving  notice  of  a  claim  to  the  overseers 
to  be  placed  on  the  list  of  voters  for  a  county,  is 
a  matter  entirely  between  the  claimant  and  the 
overseers ;  and  iJE  the  name  of  such  claimant  is 
placed  on  the  list  by  the  oveiseers,  the  revising 
barrister  has  no  power  to  put  such  claimant  to 
proof  of  his  notice  of  claim.  Dams  v.  Hopkins^ 
3  C.  B.,  N.  S.  376  ;  27  L.  J.,  C.  P.  6  ;  4  Jur.,  N.  S. 
690. 


To  whom  Bent.] — A.  was  duly  appointed. 


in  1859,  an  assistant  overseer,  at  a  salary,  and 
his  appointment  was  confirmed  by  warrant  of 
two  justices,  under  59  Geo.  3,  c.  12.  In  1861  he 
gave  notice  of  an  intention  to  resign,  but  with- 
drew it.  Shortly  afterwards  a  resolution  was 
passed  by  the  vestry,  increasing  his  salary.  He 
remained  in  the  continuous  discharge  of  his 
duties  and  received  the  increased  salary,  but  no 
new  appointment  or  confirmation  was  made  by 
the  justices  : — Held,  that  he  was  an  overseer 
within  2  Will.  4,  c.  46,  s.  30,  to  whom  a  claim  to 
be  rated  in  respect  of  premises  could  be  made. 
Caunt&r  v.  Addams,  16  C.  B.,  N.  S.  512  ;  1  H. 
&  P.  50  ;  33  L.  J.,  C.  P.  68  ;  9  Jur.,  N.  S.  1295  ; 
9  L.  T.  391. 


Evidence  as  to.] — The  production  of  a 


stamped  duplicate  notice  of  claim  duly  delivered 
to  the  postmaster,  and  directed  to  the  overseers, 
is  sufficient  evidence  of  the  notice  of  claim 
having  been  given  to  the  overseers,  at  the  place 
mentioned  in  such  duplicate,  on  the  day  on 
which  such  notice  would,  in  the  ordinary  course 
of  post,  have  been  delivered  at  such  place,  not- 
witnstanding  its  actual  delivery  to  the  overseer 
is  delayed  until  after  the  time  limited  by  the 
act  in  consequence  of  pressure  of  business  at 
the  post-office.  Bayley  v.  Nanttoich  Towmhip 
{Overseen),  2  C.  B.  118  ;  1  Lutw.  Reg.  Cas.  363. 

Signature  of  Overseen.  ]^The  6  &  7  Vict. 
0.  18,  s.  13,  which  enacts,  that  the  overseers  of 
every  parish  in  a  borough  shall  make  out  certain 


lists  of  voters,  and  shall  sign  such  lists,  is,  as  to 
the  signing,  directory  only  ;  and  therefore  a  list 
made  out  by  the  overseers  is  valid,  though  un* 
signed.  Morgan  v.  Parry,  17  C.  B.  334;  26 
L.  J.,  C.  P.  141  ;  2  Jur.,  N.  S.  286. 

Jurisdiction  of  Court  of  Common  Pleas  over 

List.] — The  court  has  no  general  jurisdiction  to 
interfere  with  the  lists  of  voters  in  cases  in 
which  no  appeal  lies  under  the  6  &  7  Vict.  c.  18. 
Allen,  In  re,  6  C.  B.,  N.  S.  234  ;  K.  &  O.  268 ; 
28  L.  J.,  C.  P.  266  ;  6  Jur.,  N.  8. 1011. 

The  name  of  a  voter  appeared  in  the  list  of 
voters  for  a  borough,  and  also  in  the  list  for  the 
county.  His  quaUfication  in  respect  of  the 
latter  being  objected  to,  and  he  not  appearing 
to  support  his  vote,  the  revising  barrister,  in-* 
tending  to  strike  his  name  out  of  the  county  list» 
by  mistake  expunged  it  from  the  borough  list : — 
Held,  that  the  court  had  no  power  to  give  htm 
relief,  or  to  make  any  order  under  6  &  7  Vict, 
c.  18,  s.  67.     Ih. 

b.  Amendment. 

Mere  Inaccuracy  or  Obvious  Miitake.1 — A 
claimant  to  a  borough  vote  in  a  borougn  in 
which  there  existed  both  occupation  and  free* 
hold  qualifications,  described  tne  nature  of  his 
qualification  in  his  notice  of  claim  to  the  over- 
seers, as  "  house  :  " — Held,  a  sufficient  descrip- 
tion of  a  qualification  in  respect  of  the  occupa- 
tion of  a  house  of  the  annual  value  of  lOZ.,  but 
that  if  necessary  for  more  clearly  describing  it» 
the  revising  barrister  had  power  to  amend  it  by 
inserting  the  correct  description  in  the  list  of 
voters.  Ford  v.  Boon,  7  L.  R.,  C.  P.  150 ;  41 
L.  J.,  0.  P.  28  ;  26  L.  T.  830  ;  20  W.  R.  261 ;  1 
Hopw.  &  C.  668. 

A  separate  list  was  printed  and  published  of 
the  county  voters  in  respect  of  the  occupation  of 
lands  in  a  parish  of  the  rateable  annual  value  of 
12/.  It  was  in  alphabetical  order  and  com- 
menced with  an  appropriate  heading,  applicable 
only  to  such  occupation  voters  ;  towards  the  end 
of  the  last  sheet  of  the  list  of  county  voters  in  such 
parish  who  were  otherwise  qualified,  and  it  was 
continued  in  like  alphabetical  order  on  several 
succeeding  sheets,  but  the  printer  by  mistake 
interpolated,  as  a  heading  to  each  of  these  suc- 
ceeding sheets,  the  general  heading  applicable  to 
all  who  were  entitled  to  vote  for  the  county  in 
respect  of  property  situate  in  such  parish  :— * 
Held,  that  the  general  heading  which  had  been 
so  interpolated,  was  not  inconsistent  with  the 
list  being  that  of  the  occupation  voters,  and  did 
no  harm,  and  if  inaccurate  the  revising  barrister 
ought  to  correct  it.  Mather  v.  Allendale  QOver*' 
seers),  6  L.  R.,  C.  P.  272  ;  40  L.  J.,  C.  P. 
76  ;  23  L.  T.  539  ;  19  W.  R.  284. 

The  description  of  a  qualification  which  is 
"insufficient  by  reason  of  being  erroneous,  may 
be  amended,  provided  the  qualification  described 
is  not  a  different  qualification  from  that  proved. 
Bendle  v.  Watson,  7  L.  R.,  C.  P.  163  ;  41  L.  J., 
C.  P.  15  ;  25  L.  T.  806  ;  20  W.  R.  145  ;  1  Hopw. 
&  C.  591. 

A  house  was  described  on  the  register  as  Ko.  4. 
It  had  formerly  been  so  numbered,  but  some 
years  back  it  was  changed  by  the  local  authori- 
ties to  No.  9.  The  person  objected  to  had  been 
in  occupation  when  it  was  No.  4,  and  continu* 
ously  since  : — Held,  that  the  barrister  had  power, 
and  ought  to  have  amended.    lb. 
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An  entry  in  the  third  column  of  the  register, 
**  Rent-charge  on  freehold  house/'  is  sufficient : 
and  if  not,  it  would  be  amendable.  Sfufrtvin  v. 
WJiyman,  9  L.  R.,  C.  P.  243 ;  43  L.  J.,  C.  P. 
36  ;  29  L.  T.  600  ;  ?2  W.  R.  127  ;  2  Hopw.  k  C. 
185. 

A.,  who  had  been  solely  rated  in  respect  of 
the  premises  occupied  by  him  in  his  business, 
got  tne  overseers  to  alter  the  rating  to  A.  &  Sons 
on  the  occasion  of  his  taking  his  two  sous  into 
partnership,  and  carrying  on  business  with  them 
on  the  same  premises  under  the  partnership 
name  of  A.  &  Sons.  When  A.  retired  from  the 
business,  which  he  did  some  time  afterwards,  the 
two  sons  continued  the  business  under  the  same 
name  of  A.  &  Sons,  and  paid  the  rates  when 
<»dled  for: — Held,  that  the  inaccuracy  was 
cured  by  6  &  7  Vict.  c.  18,  s.  75.  Little  v. 
Penrith  (^Overseers),  8  L.  R.,  C.  P.  259 ;  42 
L.  J.,  C.  P.  28  ;  27  L.  T.  562  ;  21  W.  R.  122  ;  2 
Jlopw.  &  C.  26. 

^y  s.  28  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878  (41  &  42  Vict.  c.  26),  the 
revising  barrister  shall,  with  respect  to  the  lists 
of  voters  which  he  is  appointed  to  revise,  per- 
form the  duties  and  have  the  powers  following  : 
— (1)  "He  shall  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  list  ;  *' 
(2)  "  He  may  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  claim  or  notice 
of  objection."  The  appellant  claimed  for  the 
first  time  to  have  his  name  inserted  in  the  list  of 
Voters  in  respect  of  a  lodger  qualification.  The 
claim,  which  was  in  the  Form  H,  No.  2,  of  the 
Parliamentary  and  Municipal  Registration  Act>, 
1878,  was  insufficient,  inasmuch  as  the  appellant 
had  omitted  from  the  4th  and  5th  columns  re- 
Opectively  to  state  the  amount  of  rent  he  paid 
and  the  address  of  his  landlord.  The  revising 
barrister  refused  to  amend  : — Held,  that  these 
were  mistakes  in  a  '*  claim  "  within  s.  28,  sub-s. 
2y  and  that  the  barrister  had  therefore  a  discre- 
tionary power,  and  was  not  bound  to  amend. 
Pickard  v.  BaylU,  5  C.  P.  D.  235  ;  49  L.  J., 
C.  P.  182  ;  41  L.  T.  509 ;  28  W.  R.  256  ;  44  J.  P. 
89  ;  1  Colt  98. 

On  the  register  of  voters  for  a  parish  in  a 
county,  the  name  of  a  voter  appeared  under  the 
heading  "  Voters  in  respect  of  property,  includ- 
ing occupiers  of  50Z.  and  upwards."  His  true 
qualification  was  as  a  12Z.  occupier,  but  his  name 
had  been  omitted  by  the  overseers  from  the  list 
pf  121.  occupiers  made  out  by  them,  and  he  had 
made  no  claim  to  be  placed  thereon,  as  provided 
by  31  &  32  Vict.  c.  58,  s.  17  :— Held,  that  there 
had  been  a  mistake  in  a  list,  within  6  &  7  Vict. 
c.  18,  8.  40,  which  should  have  been  amended  by 
the  insertion  of  the  voter's  name  in  the  list  of 
12Z,  occupiers.  Ballard  v.  Rohins^  3  C.  P.  D.  92  ; 
47  L.  J.,  C.  P.  50  ;  37  L.  T.  436  ;  26  W.  R.  80  ; 
2  Hopw.  &  C.  384. 

The  omission  of  a  person's  name  in  a  rate  is 
pot  a  misnomer  or  inaccurate  description  witliin 
6  &  7  Vict.  c.  18,  8.  75.  Roger*  v.  Letms,  7 
C.  B.,  N.  S.  29  ;  K.  &  G.  279  ;  29  L.  J.,  C.  P.  85  ; 
6  Jur.,  N.  8.  612  ;  8  W.  R.  279. 

One  who  occupied  a  farm  of  sufficient  value  to 
confer  the  franchise  for  a  county  was  described 
in  the  third  column  of  the  register  as  tenant. 
This  description  being  objected  to,  the  revising 
barrister  held  it  to  be  **  commonly  understood 
£S  designating  a  tenant  occupying  at  a  rent,"  and 
therefore  sufficient ;  but  that,  at  all  events,  for 
the  purpose  of  more  clearly  and  accurately  defin- 


ing the  qualification,  he  had  power  to  amend  by 
changing  tenant  into  "farm,  as  occupying  te- 
nant," and  he  amended  accordingly  : —  The 
court  upheld  his  decision.  Birh^  v.  AllUon^  13 
C.  B.,  N.  S.  24  ;  32  L.  J.,  C.  P.  51  ;  9  Jur.,  N.  S. 
692  ;  7  L.  T.  786  ;  11  W.  R.  90. 

A  person  sent  in  a  claim  to  vote  for  a  borough, 
but  omitted,  in  stating  the  locality  of  his  qualifi* 
cation,  to  insert  the  number  of  his  house,  which 
was  situate  in  a  street.  On  objection  being  made, 
the  barrister  amended  the  claim,  and  inserted  the 
claimant's  name  in  the  list  of  voters  : — Held, 
that  the  barrister  was  right  in  making  the  amend* 
ment,  and  inserting  the  claimant's  name  in  the 
list  of  voters.  Barlow  v.  Mnmford,  2  L.  R.,  C.  P, 
81 ;  36  L.  J.,  C.  P.  65 ;  12  Jur.,  N.  S.  964 ;  15 
L.  T.  441 ;  16  W.  R.  221. 

Identity  of  Property.] — The  nature  of  the  in- 
terest of  a  county  voter  was  desciibed  in  the  3rd 
column  of  the  register  as  "freehold  land,'*  and 
the  description  of  his  qualification  in  the  4th 
column  was  "  Plots  166,"  &c.  (specifying  fifteen 
numbers),  "  Victoria  Estate." — llie  voter  having 
]^)arted  with  all  the  plots  specified,  except  one, 
which  was  freehold  land  of  sufficient  qualifying 
value,  notice  of  objection  grounded  on  the  3rd 
colunm,  and  relating  to  the  voter's  interest,  was 
given,  and  objection  taken  before  the  revising 
barrister  that  the  qualification  was  misdescribed. 
He,  so  deciding,  expunged  the  voter's  name  : 
— Held,  first,  that  the  barrister  ought  not  to  have 
entertained  any  other  objection  than  the  one  of 
which  notice  was  duly  given  ;  secondly,  that  as 
the  identity  of  the  property  was  not  changed  by 
the  diminution  of  it  he  had  power  to  amend,  and 
should,  under  the  circumstances,  have  amended 
the  description  in  the  4th  column  by  striking 
out  the  numbers  of  the  plots  which  the  voter  had 
ceased  to  own.  Smith  v.  WooUton^  4  C.  P.  D. 
73  ;  48  L.  J.,  C.  P.  84  ;  40  L.  T.  198  ;  27  W.  R, 
636. 

When  Qualification  Different  from  that  De- 
loribed.] — The  qualification  in  respect  of  which  a 
county  franchise  was  claimed  was  described  on 
the  list  as  "freehold  rent-charge  of  16i.  per 
annum  issuing  out  of  freehold  houses. "  In  sup- 
port of  this  the  claimant  proved  that  he  was 
seised  in  fee  of  the  land  on  which  the  houses  re- 
ferred to  were  built,  and  that  he  had  let  the  same 
out  on  a  long  building  lease  at  a  yearly  rent  of 
16Z. : — Held,  that  the  qualification  proved  was  a 
different  one  from  that  described,  and  that  the 
revising  barrister  had  no  power  to  amend  the 
description,  as  the  amendment  which  would  be 
required  would  alter  the  qualification  described, 
instead  of  more  clearly  and  accurately  defining 
it,  to  which  the  power  of  amendment  is  limited, 
NicUU  V.  Bulwer,  6  L.  R.,  C.  P.  281  ;  40  L.  J., 
C.  P.  82  ;  23  L.  T.  642  ;  19  W.  R.  282  ;  1  Hopw. 
&  C.  472. 

The  6  &  7  Vict.  c.  18,  s.  40,  empowers  the  re- 
vising barrister  to  insert  the  qualification  of  a 
voter  in  the  list,  where  it  has  been  wholly  omitted, 
or  to  amend  the  description  where  it  is  insuffi- 
ciently stated,  but  it  does  not  authorize  him  to 
amend  a  qualification  imperfectly  stated,  by 
adding  a  new  qualification.  Onions  v.  Boicdler, 
5  C.  B.  66  ;  2  Lutw.  Reg.  Cas.  59  ;  17  L.  J.,  G.  P. 
70  ;  11  Jur.  1041. 

Alteration  of  Nature  of  Qoalifleation,  not 
amending  Kisdeecription  in  List.] — The  appd^ 
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lant's  qualification  being  described  on  a  list  of 
Toters  as  a  house  **  8,  Birley-place,"  he  made 
and  sent  in  a  "  declaration  for  amending  misdes- 
cription," under  41  &  42  Vict.  c.  26,  s.  24,  sche- 
dule form  M,  that  the  correct  description  was 
**  houses  in  succession,"  "8,  Birley-place  and 
9,  Birley-place  :  "—Held,  that  the  revising  bar- 
rister was  right  in  expunging  the  appellant's 
name  from  the  list,  for  there  had  been  an  altera- 
tion in  the  nature  of  the  qualification,  and  to 
substitute  "  houses  in  succession  "  for  "  house '' 
would  be  such  a  change  in  the  description  of  the 
qualifying  property  as  was  not  authorized  by  s. 
28  of  the  act.  Porrett  v.  Lord,  5  C.  P.  D.  66  ; 
49  L.  J.,  C.  P.  176  ;  42  L.  T.  28 ;  28  W.  R. 
393. 

6.  Notice  of  Objections. 
ft.  Snfflcioncy. 

Form.] — ^A  notice  of  objection,  under  6  &  7 
Vict  c.  18,  s.  17,  was  in  the  following  form  :  **  To 
Mr.  Sidney  Rice  Force.  I  hereby  give  you  no- 
tice, that  I  object  to  the  name  of  Force  Sidney 
Rice  being  retained,"  &c. : — Held,  that  the  voter 
objected  to  was  sufficiently  described,  and,  if 
not,  that  the  inaccuracy  was  cured  by  6  &  7 
Vict  c.  18,  8.  101.  J^n-ce  v.  Flmt4j  15  C.  B., 
N.  8.  543  ;  1  H.  &  P.  66  ;  10  Jur.,  N.  S.  134  ;  9 
L.  T.  608  ;  12  W.  R.  174. 

In  the  notice  to  overseers,  under  6  &  7  Vict. 
c  18,  s.  7,  it  is  competent  to  a  person  to  insert  all 
the  names  on  the  Ust  of  voters  in  the  parish  ob- 
jected to  by  him,  a  separate  notice  for  each  not 
being  necessary.  Smith  v.  IlollowaUy  1  H.  & 
R.  315 ;  1  H.  &  P.  281 ;  35  L.  J.,  C.  P.  145  ; 
12  Jur.,  N.  S.  164 ;  13  L.  T.  468  ;  14  W.  R. 
202. 

A  notice  of  objection  was  signed  : — "  F.  N. 
(place  of  abode  as  described  on  the  rc^ster)  : 
22,  Southampton-street,  Bloomsbury,  London, 
W.C.  (present^  place  of  abode)  :  110,  Guildford- 
etreet,  Russell-street,  W.C."  There  is  only  one 
Guildford-strect  in  the  Western  Central  Postal 
District  of  London,  and  the  objector  lived  there, 
but  there  is  no  Russell-street  near  it : — Held, 
that  "  London  "  might  be  supplied  in  the  second 
address  from  the  preceding  one,  and  "Russell- 
street  "  rejected  as  surplusage,  and  that  the 
notice  was  therefore  sufficient.  Xorris  v. 
Pilcher,  4  L.  R.,  C.  P.  417  ;  38  L.  J.,  C.  P.  69  ; 
19  L.  T.  563  :  17  W.  R.  225 ;  1  Hopw.  &  C. 
173. 

C^ronnds  of  Objection.  ] — A  notice  of  ob- 
jection sent  to  a  voter  on  the  list  of  12/.  occu- 
piers for  a  county  must  specify  the  grounds  of 
objection  according  to  the  provisions  of  28  &  29 
Vict.  c.  36,  8.  6.  AlderwtCs  cajte,  4  L.  R.,  C.  P. 
407  ;  38  L,  J.,  C.  P.  65  ;  19  L.  T.  283  ;  17  W.  R. 
202  ;  1  Hopw.  &  C.  80. 

On  what  List  Name  of  Yoteri  appears.] — 

The  notice  of  objection  to  a  county  voter  sent  to 
the  overseers  and  the  voter,  respectively,  need 
not  state  whether  the  name  of  the  voter  is  on  the 
list  of  voters  entitled  to  vote  in  respect  of  the 
franciiises  existing  before  30  &  31  Vict  c.  102,  or 
on  the  list  of  \2l,  occupiers  made  out  by  the 
overseers  under  the  provisions  of  that  act. 
Mee'8  case;i:  L.  R,  C.  P.  400;  38  L.  J.,  C.  P. 
39 ;  19  L.  T.  630 ;  17  W.  R.  119  ;  1  Hopw.  & 
C.  54. 


In  Bespeot  of  what  Vote.] — A  notice  of 

objection  to  a  voter  on  the  register  of  county 
voters,  stated  that  the  objection  was  grounded  on 
the  third  column,  and  that  it  related  to  the 
nature  of  his  interest  in  the  qualifying  property. 
The  objection  sought  to  be  proved  was,  that  the 
qualifying  property,  being  situate  within  a 
parliamentary  borough,  was  such  and  so  occupied 
as  to  give  the  right  of  voting  for  the  borough  : — 
Held,  a  sufficient  notice  of  objection  within  the 
terms  of  28  Vict.  c.  36,  s.  6.  Slmey  v.  Dixoiiy  7 
L.  R.,  C.  P.  190 ;  41  L.  J.,  C.  P.  18 ;  26  L.  T. 
811 ;  20  W.  R.  238;  1  Hopw.  &  C.  626, 

Plaoe  of  Abode  of  Objeotor.] — A  notice  of  ob- 
jection describing  the  place  of  abode  of  the 
objector  in  the  same  way  as  it  was  described 
upon  the  register  of  voters,  thus :  "  Poplar-grove, 
Didsbury ;"  adding  "  on  the  register  of  voters 
for.  the  township  of  Manchester,"  is  sufficient. 
Oadsby  v.  Marburt&n,  7  M.  &  G.  11  ;  8  Scott, 
N.  R.  775 ;  1  Lutw.  Reg.  Cas.  136 ;  14  L.  J., 
C.  P.  41 ;  9  Jur.  17. 

In  a  notice  of  objection  to  a  county  voter,  the 
objector  described  himself  as  **  J.  B.,  of  *  The 
Oaks,'  on  the  register  of  voters  for  the  parish  of 
S.  W."  In  the  fourth  column  of  the  list  of 
voters  for  that  parish  the  objector's  name  ap- 
peared, and  the  description  of  his  qualification 
was  then  stated  as  "  The  Oaks :"— Held,  that 
such  notice  of  objection  and  list  of  voters  could 
not  be  coupled  together  for  the  purpose  of  ascer- 
taining the  objector's  place  of  abode ;  and  that 
the  description  as  of  "  The  Oaks,"  without  stating 
any  parish  or  other  known  locality,  was  in- 
sufficient, and  the  notice  of  objection,  there- 
fore, bad,  WoUrtt  v.  DariJt,  4  C.  B.  115  ;  1 
Lutw.  Reg.  Cas.  607 ;  16  L.  J.,  C.  P.  185 ;  11 
Jur.  477. 

"Take  notice,  that  I  object  to  your  name 
being  retained  in  the  list  of  voters  for  the  parish 
of  St.  Thomas,  New  Sarum,  in  the  southern  divi- 
sion of  the  county  of  Wilts,"  is  a  sufficient 
notice,  to  the  person  addressed,  of  objection  to 
his  vote  for  the  county,  being  either  to  the  like 
effect  as  the  form  given,  within  s.  7,'or  "  so  as  to  be 
commonly  understood,"  within  6  &  7  Vict  a  18, 
s.  101.  Lambert  v.  St.  TJutma^,  Xew  Sarum 
{Otertteers)y  12  C.  B.  643  ;  2  Lutw.  Reg.  Cas. 
222  ;  22  L.  J.,  C.  P.  31  ;  17  Jur.  3. 

A  notice  of  objection  against  the  name  of  a 
person  being  retained  on  the  list  of  voters  for  a 
borough,  which  notice  was  signed  by  him  as 
objector,  with  the  addition  of  his  true  plaoe  of 
abode,  that  being  another  and  different  place 
from  that  insert^  against  his  name  on  the  list 
of  voters,  is  sufficient.  Knowles  v.  Jinwking^ 
2  C.  B.  226  ;  1  Lutw.  Reg.  Cas.  461  ;  15  L.  J., 
C.  P.  109  ;  10  Jur.  289. 

A  notice  of  objection  to  a  voter  for  the  city  of 
B.,  signed  by  W.  T.,  describing  himself  as  "  on 
the  list  of  voters  for  the  parish  of  C,"  and  the 
objector's  name  was  not  on  the  householders'  or 
freeholders'  list  for  the  parish  of  C,  but  was 
upon  the  general  list  of  freemen  of  the  city, 
where  he  was  stated  to  be  "of  the  parish  of 
C,"  is  insufficient  Tndball  v.  Bristol  (^Tou^ 
Clerk),  1  Lutw.  Reg.  Cas.  7  ;  7  Scott,  N.  R, 
486  ;  5  M.  &  G.  5 ;  13  L.  J.,  C.  P.  49  ;  7  Jur. 
1041. 

A  notice  of  objection  to  a  voter  for  a  borough 
was  in  the  following  form  : — "  To  Mr.  C.  S.,  1, 
Olney-place.  Take  notice,  I  object  to  your  name 
being  retained  on  the    list   of  voters  for  t* 


947 


ELECTION    IjA\\— Registration  of  Voters. 


948 


borough  of  Cheltenham.  (Signed)  J.  F.,  of  No. 
6,  Shei'bome-street,  on  the  list  of  voters  for  the 
parish  of  Cheltenham  :" — Held,  that  the  descrip- 
tion of  the  objector's  place  of  abode.  No.  5, 
Sherbome-street,  meant  Sherbonie-street,  Chel- 
tenham, and  was  sufficient.  Sheldon  y.  FldtcheVj 
lesp.,  4  C.  B.  14  ;  2  Lutw.  Reg.  Cas.  11 ;  17  L.  J., 
C.  P.  36  ;  11  Jur.  949. 

Whether  a  notice  of  objection  designates  on  the 
face  of  it  an  objector's  place  of  abode,  is  a  ques- 
tion of  law.    lb. 

Whether  such  designation  is  sufficiently  par- 
ticular, is  a  question  of  fact.    Ih, 

In  a  notice  of  objection,  the  objector  describing 
himself  as  of  "  No.  398,  High-street,  Cheltenham, 
on  the  register  of  voters  for  the  parish  of  Ciren- 
cester," and  on  the  register  so  referred  to,  the 
objector  was  described  as  of  Cheltenham  only, 
the  notice  is  sufficient.  Pruen  v.  Cox,  2  C.  B. 
1 ;  1  Lutw.  Reg.  Cas.  304  ;,  16  L.  J.,  C.  P.  17  >  9 
Jur.  994. 

The  person  objecting  to  a  vote  ought,  under 
6  &  7  Vict.  c.  18,  s.  7,  to  give  or  send  the  notice 
of  objection,  signed  with  his  name,  and  having 
annexed  his  true  place  of  abode  at  the  time  of 
signing.  dmrtU  v.  Blight,  K.  &  G.  475  ;  11 
C.  B.,  N.  S.  96  ;  31  L.  J.,  C.  P.  48  ;  8  Jur.,  N.  S. 
619  ;  6  L.  T.  460  ;  10  W.  R.  172. 

What  is  his  true  place  of  abode  is  a  question  of 
fact  rather  than  of  law.    lb. 

If  he  has  bon&  fide  two  places  of  abode,  he  may 
state  either  in  such  notice.    lb. 

In  the  notice  of  objection  to  a  borough  voter,  as 
not  being  entitled  to  have  his  name  retained  on 
the  list  of  voters,  the  objector  must  give  his  place 
of  abode.  Thackway  v.  Pilcher,  2  L.  R.,  C.  P. 
100  ;  36  L.  J.,  C.  P.  73  ;  16  L.  T.  443  ;  16  W.  R. 
223. 

Where  the  description  of  the  place  of  abode 
was  that  given  in  the  list  of  voters,  and  by  which 
the  objector  might  easily  be  found,  though  he 
might  be  found  more  easily  by  a  fuller  one,  it  is 
sufficient.    lb. 

An  objector  described  as  his  place  of  abode,  a 
place  where  he  had  lived,  but  from  which  he  had 
recently  removed.  It  was  the  same  as  appeared 
on  the  register  against  his  name.  His  new  abode 
was  very  near  to  the  old  one,  and  being  well 
known  in  the  locality  he  could  easily  be  found  : 
— Held,  that  the  actual  place  of  abode  should 
have  been  described,  ana  that  the  notice  was, 
therefore,  insufficient.  Calrer  v.  Roberts,  1  Hopw. 
&  C.  616 ;  26  L.  T.  761  ;  20  W.  R.  147. 

A  party  whose  name  was  on  the  list  of  voters 
for  the  parish  of  F.  A.,  his  place  of  abode  being 
there  described  as  "F.-street,"  there  being  no 
other  person  of  the  same  name  on  the  list,  served 
a  notice  of  objection,  in  which  he  signed  himself 
as  of  the  parish  of  F.  A.,  on  the  list  of  voters 
for  the  parish  of  F.  A. : — Held,  sufficient.  Wills 
V.  Adey,  2  C.  B.  246  ;  1  Lutw.  Reg.  Cas.  481  ; 
16  L.  J.,  C.  P.  206. 


Chango  of  Abode.]— If  an  objector  to  a 


voter  for  a  county  has  changed  his  place  of  abode 
since  the  last  publication  of  the  register  of  voters, 
it  is  not  a  sufficient  compliance  with  6  &  7  Vict. 
c.  18,  s.  7,  Schedule  (A.),  form  6,  that  he  inserts 
in  his  notice  of  objection  his  place  of  abode  as 
described  on  such  register ;  he  must  state  his 

5 lace  of  abode  at  the  time  of  giving  the  notice. 
felbmtme  v.  Greenfield,  7  C,  B.,  N.  S.  1 ;  K.  & 
G.  261  ;  29  L.  J.,  C.  P.  81  ;  6  Jur.,  N.  S.  610  ;  1 
L.  T.  93. 


A  misdescription  in  that  respect  is  not  cured  by 
s.  101,  that  section  only  applying  where  there  \a 
an  inaccuracy  or  a  mistake  in  the  mode  of  de- 
scribing that  which  the  party  intended  to  describe. 
lb. 


Suffloienoy  of  Dofcription — Duty  of  Be- 


Tising  Barrifter.]  —  The  sufficiency  of  the 
description  of  an  objector*8  place  of  abode  in 
a  notice  of  objection  to  a  county  voter,  is  a 
question  of  fact  for  the  revising  barrister,  to  be 
decided  after  hearing  evidence  if  necessary. 
Jones  V.  Pritchard,  4  L.  R.,  C.  P.  414  ;  38  L.  J., 
C.  P.  67  ;  19  L.  T.  663  ;  17  W.  R.  176  ;  1  Hopw. 
&  C.  91. 

An  objector  in  his  notice  of  objection,  described 
his  place  of  abode  as  Bronygraig  (without  other 
description) : — ^Held,  that  such  a  description  is 
not  bad  in  law  on  its  face,  but  that  it  is  matter 
of  evidence  for  the  revising  barrister  whether  it 
in  fact  gives  the  requisite  information.    lb, 

Whemer  such  place  of  abode  is  sufficiently 
described  is  a  question  of  fact,  on  which  the 
finding  of  the  banister  is  conclusive.  Thuekway 
V.  Pileher,  2  L.  R.,  C.  P.  100 ;  36  L.  J.,  C.  P.  73  ; 
16  L.  T.  443  ;  16  W.  R.  223. 

OmiHioii  of  Place  of  Abode  of  Objector — 
Mistake — Power  of  Amendment  by  Bevieing* 
Barrifter.] — An  objector  described  himself  in 
the  notice  of  objection  as  "  on  the  list  of  parlia- 
mentary voters  for  the  parish  of  H.,"  but  omitted 
to  insert  his  place  of  abode.  He  was  a  solicitor 
practising  at  H.,  was  clerk  to  the  magistrates 
and  coroner,  and  had  resided  at  H.  all  his  life. 
It  was  admitted  that  the  insertion  of  the  words 
"of  H.,"  would  have  sufficiently  described  the 
objector's  place  of  abode,  and  the  revising 
barrister  found  as  a  fact  that  no  one  had  been 
misled  or  deceived  by  the  omission  : — Held,  that 
under  the  circumstances  the  omission  was  a 
"  mistake  "  within  the  meaning  of  41  &  42  Vict, 
c.  26,  s.  28,  sub-s.  2,  which  the  revising  barrister 
had  power  to  amend.  Adams  v.  Bostock,  8 
Q.  B.  D.  259  ;  61  L.  J.,  Q.  B.  176  ;  45  L.  T.  443  ; 
30  Vi\  R.  460 ;  46  J.  P.  136  ;  1  Colt.  275. 


Description  of  Objector.]  — The  parlia- 


mentary borough  of  Liskeard  consists,  first,  of 
the  municipal  borough  which  is  part  of  the 
parish  of  Liskeard ;  secondly,  of  so  much  of  the 
parish  of  Liskeard  as  is  not  within  the  municipal 
borough  ;  and  thirdly,  of  the  parish  of  St.  Cleer. 
Each  of  these  places  has  separate  parochial 
officers  and  rates,  and  for  the  purpose  of  dis- 
tinction the  first  is  known  as  **the  borough  of 
Liskeard,"  and  the  second  is  known  as  *Uhe 
parish  of  Liskeard."  In  a  notice  of  objection  to 
a  person  on  the  list  of  parliamentary  voters  for 
the  borough,  and  given  under  41  &  42  Vict.  c.  26, 
the  objector  was  described  as  being  "  on  the  list 
of  parliamentary  voters  for  the  parish  of  the 
borough  of  Liskeard,  Division  1 : ' — Held,  that 
such  notice  of  objection  was  sufficient,  as  the 
borough  of  Liskeard  was  a  parish  as  defined  by 
s.  4  of  41  &  42  Vict.  c.  26,  and  the  notice 
followed  the  words  of  the  Form  (I.)  No.  2,  in  the 
schedule  to  such  act.  Sargent  v.  llodd,  49 
L.  J.,  C.  P.  196 ;  44  J.  P  299  ;  1  Colt.  14. 

The  borough  of  Warrington  consists  of  three 
townships,  one  being  Warrington,  each  having 
a  separate  overseer,  and  a  separate  list  of  voters, 
the  register  being  composed  of  the  three  lists. 
A  notice  of  objection  was  signed  *'  S,  D.  on  the 
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list  of  YoteTB  for  Golbome-street  in  the  borough 
of  Warrington."  The  barrister  found  that  there 
was  only  one  Grolbome-street  in  the  borough, 
and  that  it  was  wholly  in  the  township  of  War- 
rington  ;  and  that  the  description  of  the  abode 
given  would  be  commonly  understood  as  desig- 
nating the  list  for  the  township  of  Warrington  : 
— Held,  that  the  notice  was  sufficient.  Allen 
V.  Oeddes  or  Warrington  (JTown  Clerlt)^  6  L.  R., 
C.  P.  291 ;  39  L.  J.,  C.  P.  113  ;  22  L.  T.  169  ;  18 
W\  R.  317  ;  1  Hopw.  &  C.  413. 

A  notice  of  objection  was  signed  **  H.  J.,  of  36, 
New  King-street,  on  the  list  of  voters  for  the 
parish  of  W."  There  are  two  lists  of  parliamen- 
tary voters  for  the  parish  of  W.,  viz.,  List  No.  1, 
Division  1,  being  the  list  of  persons  entitled 
under  the  Reform  Act,  1832,  or  by  s.  3  of  the 
Representation  of  the  People  Act,  18iS7,  and  List 
No.  3,  being  the  list  of  lodgers  under  41  k,  42 
Vict.  c.  26,  8.  22.  There  are  also  two  Hats  of 
buigesses  for  the  parish  of  W.  The  name  of 
H.  J.  was  on  the  parliamentary  list,  No.  1,  Divi- 
sion 1.  The  revising  barrister  held  the  notice 
to  be  invalid  for  omitting  to  state  that  the  ob- 
jector was  on  the  "  parliamentary  "  list,  and  also 
for  omitting  to  define  on  which  of  the  several 
lists  his  name  appeared ;  and  that  he  had  no 
power  to  amend : — Held,  that  the  objector  was 
not  bound  to  state  upon  which  of  the  several 
lists  his  name  appeared  ;  but  that  it  was  enough 
if  he  followed  the  words  of  the  note  appended 
to  the  form  (L),  No.  2,  in  the  schedule  to  41  &  42 
Vict.  c.  26.  But,  semble,  that  the  omission  to 
state  that  the  objector  was  on  one  of  the  "  parlia- 
mentary" lists  was  fatal,  but  was  a  mistake 
which  the  revising  barrister  had  power  to  amend, 
and  ought  to  have  amended,  under  s.  28,  sub-s. 
2.  James  v.  Hawarth,  5  C.  P.  D.  225  ;  49  L.  J., 
C.  P.  169  ;  28  W.  R.  923  ;  44  J.  P.  654  ;  1  Colt. 
87. 

Wlien  part  of  a  parish  is  included  in  one  of 
the  polling  districts  of  a  county  and  the  other 
part  is  in  another  of  such  districts,  a  note  of  ob- 
jection to  a  county  voter  which  describes  the 
objector  as  on  the  register  of  voters  for  the  parish 
is  sufficient,  notwithstanding  31  &  32  Vict.  c.  58, 
8.  22,  enacts  that  where  a  parish  forms  part  of 
more  than  one  polling  district,  the  part  of  such 
parish  in  each  district  ^*  shall  be  deemed  to  be  a 
separate  parish  for  the  purposes  of  the  revision 
of  voters,  and  the  list  and  register  of  voters." 
Chorlion  v.  Tonge  {Oveneeri),  7  L.  R.,  C.  P. 
178 ;  41  L.  J.,  C.  P.  33  ;  26  L.  T.  25  ;  20  W.  R. 
338;  1  Hopw.  &C.  632. 

A  county  objector  described  himself  as  on  the 
register  of  voters  for  the  township  of  S.  (S. 
having  its  own  overseers,  and  being  divided  into 
two  polling  districts)  :— Held,  a  sufficient  de- 
scription of  the  raster  on  which  the  objector's 
name  was  to  be  found.    lb. 

Several  Listi — Person  objected  to.  ]— A.'s  name 
appeared  on  the  list  of  persons  entitled  to  vote 
for  a  borough  in  respect  of  property  ooqupied 
within  it.  There  was  another  list  of  persons 
entitled  to  vote  in  respect  of  rights  other  than 
those  conferred  by  the  Reform  Act,  amongst 
whom  were  potwallers.  A  notice  of  objection 
served  upon  A.,  under  6  &  7  Vict.  c.  18,  s.  17, 
following  the  Form  (11),  Schedule  (B.),  except 
that,  after  the  words  "  entitled  to  vote,"  which 
occur  there,  were  inserted  the  words  "  as 
householder,"  was  not  vitiated  thereby.  Allen 
y.  Houte,  7  M.  &  0.  157  ;  8  Scott,  N.  R.  987  ; 


1  Lutw.  Reg.  Cas.  256  ;  14  L.  J.,  C.  P.  79  ;  9  Jur. 
230. 

The  note  at  the  foot  of  the  Form  No.  10,  in 
Schedule  (B.),  to  6  &  7  Vict.  c.  18  (the  form  of 
notice  of  objection  to  be  given  to  overseers  in 
cities  and  boroughs),  states,  ''  If  more  than  one 
list  of  voters,  the  notice  of  objection  should 
specify  the  list  to  which  the  objection  refers  :" 
— Held,  that  this  note  applies  only  to  those 
cases  where  the  overseers  make  out  more  than 
one  list,  and,  therefore,  is  not  applicable  to  the 
city  of  London,  where  the  overseers  make  out 
only  the  list  of  householders,  the  list  of  freemen 
being  made  out  by  the  secondary.  Quigley'^^ 
ease,  8  Scott,  N.  B.  954  ;  7  M.  &  G.  127  ;  1 
Lutw.  Reg.  Cas.  235  ;  14  L.  J.,  C.  P.  60 ;  9  Jur. 
113. 

There  being  two  lists  of  voters  for  a  city,  pre- 
pared by  the  overseers  of  the  parish  of  C,  viz., 
the  list  of  10/.  occupiers  and  the  list  of  voters 
under  the  reserved  rights,  the  following  notice  tc 
the  overseers  sufficiently  specifies  the  former  list : 
— "To  the  overseers  of  C.  I  give  you  notice 
that  I  object  to  the  name  of  J.  A.  being  retained 
on  the  list  of  persons  entitled,  under  the  Reform 
Act,  to  vote  for  the  city  of  W."  Uuggctt  v. 
L&tvrU,  16  C.  B.  245  ;  24  L.  J.,  C.  P.  38  ;  1  Jur.^ 
N.  8. 19. 

Notices  of  objection  given  in  the  forms  of  the 
Parliamentary  and  Municipal  Registration  Act, 
1878  (41  k,  42  Vict.  c.  26),  Schedule  Form  I.^ 
satisfy  the  requirements  of  the  note  to  those 
forms  that  they  "  should  specify  the  list  to  which 
the  objection  refers,"  by  speci^ing  such  list  with 
regard  to  the  various  Idnds  of  franchise,  e.g.,  the 
list  of  freeholders,  occupiers,  or  lodgers,  and  need 
not  specify  the  particular  parochial  list  to  which 
the  objection  lefera  Mortloeh  v.  Farrer,  Hall 
V.  Cropper,  5  C.  P.  D.  73  ;  49  L.  J.,  C.  P.  160  ; 
41  L.  T.  470 ;  28  W.  R.  395. 

Objeotor.] — Where  there  are  two  lists  of 

voters  for  a  borough,  a  notice  of  objection  should 
distinctly  state  on  which  list  the  objector's  name 
appears.  Orowther  v.  Bradfiey,  15  C.  B.,  N.  S. 
536  ;  I  H.  &  P.  63  ;  33  L.  J.,  C.  P.  70  ;  9  L.  T. 
444  ;  12  W.  R.  176  ;   S.  P.,  Barton  v.  Ashley, 

2  C.  B.  4 ;   1  Lutw.  Reg.  Cas.  307  ;  15  L.  J., 

C.  P.  36. 

In  the  borough  of  Lancaster  the  register  ia 
composed  of  four  separate  lists  of  names,  com- 
prising  one  list  for  each  of  the  three  townships 
into  which  the  borough  is  divided,  made  out  by 
the  respective  overseers,  and  a  list  of  freemen 
made  out  by  the  town  clerk.  A  notice  of  ob- 
jection, describing  the  objector,  who  was  on  the 
list  of  freemen,  as  being  on  the  list  of  voters 
for  the  borough  of  Lancaster,  is  insufficient. 
Edsworth  V.  Farrer,  1  Lutw.  Reg.  Cas.  517 ;  4 
C.  B.  9 ;  16  L.  J.,  C.  P.  132  ;  10  Jur.  1012. 

Held,  also,  that  the  defect  in  the  notice  was 
not  an  inaccurate  description,  and  therefore  was 
not  cured  by  s.  101.    Ih, 

In  a  notice  of  objection  the  objector  described 
himself  as  being  "  on  the  list  of  freemen  for  the 
city  of  C."  There  were  two  classes  of  lists  in 
the  city ;  the  one  included  the  list  of  freemen 
under  the  Municipal  Corporations  Act ;  the  other 
the  list  of  freemen  entitled  to  vote  in  the 
election  of  members  of  parliament  -.—Held,  that 
the  notice  of  objection  sufficiently  shewed  that 
the  objector  was  a  voter  on  the  latter  list. 
Feddon  v.  Sawyers,  2  Lutw.  Reg.  Cas.  246  ;  12 
C.  B.  680 ;  22  L.  J.,  C.  P.  15  ;  17  Jur.  141. 
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A  borough,  D.,  consisted  of  parishes  S.  and  E. 
There  were  two  separate  lists,  one  of  persons  en- 
titled to  vote  in  respect  of  property  in  S.,  and 
another  of  persons  entitled  to  vote  in  respect  of 
property  in  E.  A  notice  of  objection,  signed 
«B.  W.  C,  69,  Dumford-street,  in  the  list  of 
voters  for  the  borongh  of  D.  and  township  of 
E.,"  is  sufficient.  Cram  v.  Odf,  18  C.  B.,  N.  S. 
1  ;  1  H.  &  P.  87  ;  34  L.  J.,  C.  P.  52 ;  10  Jur.. 
N.  S.  1206  ;  11  L.  T.  451 ;  13  W.  R.  268. 

In  the  parish  of  St.  Paul,  Bedford,  there  are 
two  lists  of  voters  for  the  borough,  called  "  the 
ten  pound  list,  or  new  qualification  list,"  and 
**  the  reserved  right  list."  A  notice  of  objection 
describing  the  objector,  who  was  on  th^  new 
qualification  list,  as  being  "  on  the  list  of  voters 
for  the  parish  of  St.  Paul,"  is  sufficient.  Samuel  v. 
mtchwmigh,  K.  &  G.  622  ;  13  C.  B.,  N.  S.  3  ;  32 
li.  J.,  C.  :^.  55  ;  9  Jut.,  N.  S.  414  ;  7  L.  T.  360 ; 
!1  W.  R.  92. 

In  the  borough  of  Maldon  there  are  five  lists 
t>f  voters,  one  of  freemen  and  four  of  occupiers  in 
different  parishes.  The  name  of  W.  D.,  the  ob- 
jector, was  included  in  the  freemen's  list  as  "  W. 
D.,  St.  Peter's,  Maldon,"  but  it  was  not  in  the 
t>ccupier8^  list  for  that  parish.  -  Beneath  the 
signature  of  W.  D.  was  added  "Full  Bridge- 
street,  St.  Peter's,  Maldon,"  and  at  the  foot  of 
the  notice,  "on  the  list  of  voters  for  the  parish  of 
St.  Peter,  in  the  borough."  It  was  objected 
that  the  notice  did  not  state  W.  D.  was  upon  the 
freemen's  list : — Held,  that  the  notice  was  in- 
sufficient. lirigH  v.  Derenhh,  2^L.  R.,  C.  P. 
102 ;  36  L.  J.,  C.  P.  225  ;  12  Jur.,  N.  S.  1019 ; 
15  L.  T.  471  ;  15  W.  R.  225. 

The  parliamentaiy  borough  of  Penryn  con- 
sists of  six  several  places,  having  separate  over- 
seers and  lists  of  voters,  one  of  such  places  being 
called  "  the  borough  of  Penryn  ;  "  the  objector, 
being  on  the  list  for  that  place,  sent  a  notice  of 
objectioji  to  a  voter  in  which  he  described  him- 
self as  "  on  the  list  of  voters  for  the  borough  of 
Penryn  : " — Held,  that  the  notice  of  objection 
sufficiently  indicated  on  which  of  the  six  lists 
the  objector  was.  Moon  v.  Andrew,  4  L.  R.,  C.  P. 
461  ;  38  L.  J.,  C.  P.  97 ;  19  L.  T.  452  ;  1  Hopw. 
&  C.  75. 


Overieen  not  Xialed  by  XiBtake.]— In 


a  borough  there  were  two  lists  of  voters,  one  of 
rated  occupiei's  and  the  other  of  voters  under 
the  reserved  rights,  but  the  latter  list  contained 
only  one  name,  which  was  that  of  the  objector. 
A  notice  of  objection  sent  to  the  overseers 
omitted  to  state  on  which  list  the  name  of  the 
person  objected  to  appeared.  The  overseers 
knew  to  which  list  the  notice  applied,  and  were 
not  misled  or  delayed  by  the  omission.  The 
revising  barrister  held  that  the  notice  was  suffi- 
cient : — Held,  that,  under  the  peculiar  circum- 
stances of  the  case,  the  court  could  not  say  that 
he  was  wrong.  Aldridge  v.  Medwin^  4  L.  R., 
C.  P.  464 ;  88  L.  J.,  C.  P.  45  ;  19  L.  T.  452 ;  1 
Hopw.  &  C.  67. 

Direction  and  Addreif  of  KotioeJ — ^A  person 
on  the  list  of  voters  for  the  city  of  Kochester,  in 
the  county  of  Kent,  was  described  therein  as  of 
Oanal-road,  Frindsbury.  A  notice  of  objection 
sent  to  him,  directed  as  above,  with  the  addition 
of  the  words  "Rochester,  Kent,"  is  properly 
directed.  AkenJwad's  case,  2  L.  R. .  C.  P.  86 ; 
5J6  L.  J.,  G.  P.  67;  12  Jur.,  N.  S.  1018;  15 
L.  T.  468  ;  15  W.  R.  223. 


So  a  person  on  the  list  of  voters  for  the  city  of 
Rochester,  in  the  county  of  Kent,  was  described 
therein  as  of  St.  Margaret,  Rochester,  and  a 
notice  of  objection  sent  to  him,  directed  *'  Caze- 
neuve-street,  St.  Margaret,  Rochester,  Kent,"  is 

roperly  directed.     Frankenstein's  case,  12  Jur., 

.  S.  1019  ;  15  L.  T.  468. 
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Signature  of.] — The  notice  of  objections  under 
6  &  7  Vict.  c.  18,  s.  17,  must  be  signed  by  the 
objector  himself,  and  not  by  his  agent.  Tom* 
V.  CiiMtng,  8  Scott,  N.  R.  910;  7  M.  &  G.  88  ; 
1  Lutw.  Reg.  Gas.  200 ;  14  L.  J.,  G.  P.  67 ;  9 
Jur.  90. 

The  question,  whether  or  not  a  notice  of  ob- 
jection signed  by  a  party  whose  name  is  spelt 
incorrectly  on  the  list  of  voters  is  sufficient,  is 
one  of  fact  only,  and,  therefore,  not  one  upon 
which  a  case  can  be  submitted  to  the  court. 
Hinton  v.  Ilintoti,  8  Scott,  N.  R.  995  ;  7  M.  &  G. 
163  ;  1  Lutw.  Reg.  Gas.  259  ;  14  L.  J.,  G.  P.  68  ; 
9  Jur.  91, 

Leonard  Sedgwick  being  on  a  county  register 
of  voters  for  a  parish,  where  the  entry  stood 
thus  : — "  Sedgwick,  Leonard,  M.A. — Fencote 
Hall,  freehold  house  and  land,  the  hall,"  in  his 
usual  mode  of  signature,  signed  a  notice  of 
objection  to  a  claimant  to  vote  in  such  a  way, 
that  though  the  christian-name  Leonard  was 
legible,  the  surname  was  nearly  illegible,  being 
found  by  the  revising  barrister  not  to  be  de- 
cipherable by  a  person  unacquainted  with  the 
objector's  mode  of  signing  his  name,  by  ordinary 
diligence,  and  without  recourse  to  the  entry  on 
the  register  of  the  objector's  name,  or  other 
extraneous  assistance : — Held,  that  whether  the 
object  of  the  statute,  in  requiring  a  signature  to 
a  notice  of  objection  was  merely  to  authenticate 
the  document,  or  whether  it  was  to  give  informa- 
tion to  the  objectee  and  to  the  revising  barrister, 
the  signature  was  sufficient.  Sedgwick  v.  Trevor^ 
K.  &  G.  584  ;  13  G.  B.,  N.  S.  30 ;  32  L,  J.,  G.  P. 
60  ;  9  Jur.,  N.  S.  603. 

The  usual  signature  of  the  objector  was  en- 
graved upon  a  stamp,  and  this  stamp  was  im- 
pressed by  the  objector  himself  upon  the  notice 
of  objection  : — Held,  that  the  notice  of  objection 
was  properly  signed  by  the  person  objecting, 
under  6  &  7  Vict.  c.  18,  s.  17.  Bennett  v.  Brum- 
fitt,  3  L.  R.,  G.  P.  28 ;  37  L.  J.,  G.  P.  35 ;  17 
L.  T.  213  ;  16  W.  R.  131 ;  1  H.  &  P.  407. 


Proof  of.] — ^To  prove  that  the  notice  of 


objection,  retained  by  the  postmaster  under  6 
&  7  Vict.  c.  18,  s.  100,  in  order  to  be  sent  to  a 
claimant,  was  signed  by  the  hand  of  the  objector, 
it  is  enough  to  produce  the  duplicate  notice  of 
objection  signed  by  the  objector,  and  stamped 
by  the  postmaster.  Lewis  v.  Roberts,  11  G.  B., 
N.  8.  23 ;  K.  &  G.  402  ;  31  L.  J.,  G.  P.  51 ;  8 
Jur.,  N.  S.  485  ;  5  L.  T.  351 ;  10  W.  R.  80. 

Date  of  Kotioe.] — ^A  notice  of  objection,  dated 
of  the  day  and  month  without  the  year,  is  in- 
sufficient. Beenlcn  v.  Hoskin,  4  G.  B.  19  ;  1 
Lutw.  Reg.  Gas.  526  ;  16  L.  J.,  G.  P.  49  ;  10  Jur* 
1059. 

A  notice  of  objection  served  on  the  overseers, 
dated  the  12th  August^  but  signed  on  the  18th 
August,  is  a  good  notice.  Jones  v.  Jones,  1 
L.  R.,  G.  P.  140 ;  35  L.  J.,  G.  P.  94 ;  12  Jur., 
N.  S.  123;  13  L.  T.  633  ;  1  H.  &  R.  341 ;  1  H, 
&  P.  320. 

It  is  not  necessary  that  it  should  be  signed  by 
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an  objector  on  the  day  it  bears  date,  so  long  as  it 
is  signed  by  him  on  any  day  on  which  he  is 
qnalMed  to  object,    lb, 

.b.  Sarvloe. 

PenonaL] — ^Where  the  agent  of  the  objector 
went  to  the  nonse  mentioned  in  the  list  of  voters 
as  the  place  of  abode  of  the  person  objected  to, 
between  nine  and  ten  o*clock  in  the  evening,  and 
after  knocking  several  times  and  receiving  no 
answer,  put  the  notice  of  objection  inside  the 
nsnal  entrancendoor  of  the  house,  and  there  left 
it ;  and  the  barrister  decided  that  the  time  and 
mode  of  service  were  unreasonable  : — Held,  that 
the  service  was  not  sufficient.  Watson  v.  Pitt, 
2  Lutw.  B^.  Cas.  73  j  5  C.  B.  77  ;  17  L.  J., 
C.  P.  143  ;  12  Jut.  121. 

A  service  of  notice  of  objection  upon  an  assis- 
tant overseer  appointed  to  perform  all  the  duties 
of  an  overseer,  pursuant  to  59  Geo.  3,  c  12,  b.  7, 
is  a  sufficient  service,  although  he  has  not  made 
out  or  signed  the  list  of  voters  objected  to. 
Pm'fUi  V.  Atwoody  6  C.  B.  38 ;  2  Lutw.  Reg.  Cas. 
117  ;  18  L.  J.,  C.  P.  19  ;  13  Jur.  83. 

The  list  of  voters  was  signed  by  three  of  the 
overseers  and  one  of  the  churchwardens,  and  the 
service  of  the  notice  of  objection  was  upon 
another  churchwarden,  who  had  not  signed  the 
list : — Held,  that  the  notice  was  well  served. 
Beelen  v.  Hoskifiy  4  C.  B.  19 ;  1  Lutw.  Reg.  Cas. 
526  ;  16  L.  J.,  C.  P.  49 ;  10  Jur.  1059. 

The  place  of  abode  of  a  voter  for  a  borough 
was  in  the  hamlet  of  A.,  but  his  qualifying  pro- 
perty, consisting  of  a  wharf,  was  situate  in  the 
hamlet  of  B.  In  the  list  of  voters  his  place  of 
abode  was  stated  to  be  in  B.,  but  in  point  of  fact 
he  never  did  reside  in  B. : — Held,  tnat  a  notice 
of  objection  left  at  the  wharf  was  improperly 
served.  Alien  v.  OreewtlU,  4  C.  B.  100;  1 
Lutw.  Reg.  Cas.  592;  16  L.  J.,  C.  P.  142;  11 
Jur.  476. 


Time  for.]— Where  the  20th  of  July  falls 


on  a  Sunday,  service  of  a  notice  of  claim,  by 
leaving  it  at  his  place  of  abode  on  that  day,  is 
good  service.  RawUiws  v.  West  Derby  {Over- 
9eers),  2  C.  B.  72 ;  1  Lutw,  Reg.  Cas.  373 ;  15 
L.  J.,  C.  P.  70  ;  10  Jur.  268. 

By  Port.] — Sending  a  notice  of  objection  to 
the  party  objected  to  by  the  post  is  a  sufficient 
substitute  for  giving  the  notice  to  the  party, 
or  leaving  it  at  his  place  of  abode  as  required 
by  s.  7.  Bishop  v.  Helps^  2  C.  B.  45  ;  1  Lutw. 
Reg.  Cas.  353 ;  15  L.  J.,  C.  P.  43  ;  8.  P.,  Hiok- 
ton  V.  Antrobu4,  2  0.  B.  82 ;  1  Lutw.  Reg.  Cas. 
363. 

Notices  of  objection  to  a  voter  for  the  county 
of  Middlesex  were  sent  to  the  overseers,  by  post, 
inclosed  in  one  envelope,  addressed  "To  the  over- 
seers of  the  parish  of  Acton,  in  the  county  of 
Middlesex/'  and  were  duly  received  and  pub- 
lished by  them  : — Held,  that  this  was  a  sufficient 
service;  and  that  the  objector  was  not  bound 
to  shew  that  he  had  complied  with  all  the  re- 
quirements as  to  posting  in  s.  100.  Smith  v. 
James,  11  C.  B.,  N.  S.  62  ;  5  L.T.  626  ;  10  W.  R. 
131. 


By  whom  Sent] — Under  6  &   7   Vict. 


1  Lutw.  Reg.  Cas.  151 ;  14  L.  J.,  C.  P.  54 ;  a 
Jur.  1052. 


Suffloionoy  of  Addrois.]— Upon  the  re* 


c.  18,  s.  100,  a  notice  of  objection  may  be  posted 
by  an  agent  for  the  objector,  (himming  v. 
Toms  or  Jones,  7  M.  &  G.  29 ;  8  Scott,  N.  R.  827  ; 


vision  of  the  list  of  parliamentary  voters  for  the 
county  of  Down,  it  appeared  that  notices  of  ob« 
jection  were  posted  at  Belfast,  which  is  situated 
partly  in  the  county  of  Down  and  partly  in  the 
county  of  Antrim,  and  which  notices,  though  ad* 
dressed  to  the  places  of  abode  of  the  persons 
objected  to  as  appearing  on  the  list  of  voters,  d^d 
not  apparently  contain  the  name  of  either  post 
town  or  county.  In  one  case  the  address  waa 
"Church  Bailee,'*  which  is  a  townland  in  the- 
county  of  Down.  The  revising  barrister  held[ 
that  the  notices  of  objection  were  insufficiently 
addressed,  and  therefore  bad  ex  facie  : — Held^ 
on  appeal,  that  the  notices  were  not  necessarily 
or  as  matter  of  law  insi^ciently  addressed,  and 
that  the  decision  of  the  revising  barrister  should 
therefore  be  reversed.  Finneaan  v.  Ckvan,  ft 
I^.  R.,  Ir.  137— C.  A. 

Notices  of  objection  were  posted  by  the  ob- 
jector at  L.  on  the  19th  of  August,  the  20th  beings 
the  last  day  for  giving  notice  of  objection.  They 
were  delivered  separately  to  the  postmaster  at  L., 
and  were  by  him  tied  up  in  a  parcel  and  so  sent 
to  the  post-office  to  T.,  the  person  to  whom  tha 
outside  one  was  addressed ;  and,  with  the  excep- 
tion of  that  addressed  to  T.,  they  never  reached 
the  persons  objected  to.  In  other  instancea 
where  the  notices  were  similarly  dealt  with, 
there  was  no  evidence  whether  any  of  the  notices, 
reached  any  of  the  persons  objected  to  or  not. 
The  address  indorsed  on  the  notices  of  objection 
in  no  case  included  the  polling  district  or  any 
post  town  or  the  name  of  the  county,  but  merely 
the  rural  townland  in  which  the  qualifying  pro* 
perty  was  situated ;  but  it  was  in  every  case  tho 
same  as  that  given  in  the  list  of  voters.  In 
proof  of  the  service  of  the  notices  the  objector 
produced  duplicates  of  the  notices,  duly  stamped 
by  the  postmaster  as  of  the  19th  August : — Held^ 
affirming  the  decision  of  the  revising  barrister^ 
that  the  notices  were  sufficiently  addressed,  and 
(Dea^,  L.  J.,  diss.)  that,  having  been  duly 
posted  pursuant  to  the  provisions  of  the  113th 
section  of  the  13  &  14  Vict.  c.  69— identical  with 
s.  100  of  6  &  7  Vict.  c.  18 — the  service  was  not 
rendered  invalid  by  non-delivery  through  the 
mistake  or  default  of  the  post-office  officials. 
Moore  v.  Forrest,  6  L.  R.  Ir.  142— C.  A. 

Per  Deasy,  L.  J. — The  stamped  duplicate  ia 
only  primft  facie  evidence  of  service  under  the 
113th  section,  and  is  liable  to  be,  and  in  this  in- 
stance was,  rebutted.    lb. 

The  list  of  voters  mentioned  in  6  &  7  Vict, 
c.  18,  s.  100,  is,  as  regards  county  voters,  the  copy 
of  the  register  sent  to  the  overseers  by  the  clerk  of 
the  peace  of  the  county,  and  the  overseers  ought 
to  publish  it  as  they  receive  it,  without  alteration. 
Noseioorthy  v.  Buehiand'tn-the^Moori^  Overseers),, 
9  L.  R.,  C.  P.  233  ;  43  L.  J.,  C.  P.  27  ;  29  L.  T. 
675  ;  22  W.  R.  155  ;  2  Hopw.  &  C.  127.       . 

When,  therefore,  the  overseers  altered  the 
copy  of  the  register  by  changing  the  description 
of  the  residence  of  one  of  the  voters  thereon 
from  what  it  had  ceased  to  be,  to  what  was  then 
the  real  address,  and  published  the  list  as  sa 
altered,  and  the  voter  being  objected  to,  the  ob* 
jector,  in  order  to  prove  service  of  the  notice  of 
objection,  proved  posting  such  notice,  addressed 
to  the  Voter  according  to  the  altered  address  pub« 
lished  by  the  overseers : — Held,  that  the  notice 
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was  insufficient,  not  being  in  compliance  with 
6  &  7  Vict.  c.  18,  8.  100,  which  reqaires  the 
notice  to  be  directed  to  the  voter  "  at  his  place 
of  abode,  as  described  in  the  said  list  of  yoters." 
lb, 

A  notice  of  objection  to  a  county  vote  sent  by 
post,  addressed  to  the  voter  at  his  place  of  abode, 
as  described  in  the  list  of  voters,  is  sufficient ; 
•and  it  is  neither  necessary  nor  proper  to  add 
the  name  of  the  parish  or  township  contained 
in  the  heading  of  the  list  I^int  v.  Sharp, 
17  C.  B.  281  ;  26  L.  J.,  C.  P.  36 ;  1  Jur.,  N.  S. 
114. 

A  notice  of  objection  to  a  county  vote  was  ad- 
■flressed  "  To  the  overseers  of  the  parish  or  town- 
ship of  B.,'*  without  adding  the  county.  The 
notice,  however,  having  b^n  found  to  have 
reached  the  hands  of  &e  overseers  before  the 
25th  August : — Held,  that  the  notice  and  service 
were  sufficient.  Jones  v.  lunouA,  17  C.  B,  290  ; 
25  L.  J.,  C.  P.  78  ;  1  Jur.,  N.  S.  1112. 

A  notice  of  objection  to  a  county  vote  was  ad- 
dressed "  To  the  overseers  of  the  parish  or  town- 
ship of  B.,"  without  adding  the  county.  The 
overseen  having  acted  upon  the  notice,  although 
It  did  not  appear  when  it  reached  their  hands  : — 
Held,  that  the  notice  and  service  were  sufficient ; 
for,  that,  in  the  absence  of  any  finding  to.  the 
xiontrary,  the  court  would  assume  that  the  over- 
seers had  done  their  duty.  Godsell  v.  Innmu^ 
17  C.  B.  295  ;  25  L.  J.,  C.  P.  79  ;  1  Jur.,  N.  S. 
1112. 

The  notice  of  objection  sent  by  post  should 
have  an  address  on  the  outside  as  well  as 
in.  Birch  v.  Edwards,  5  C.  B.  46 ;  2  Lutw. 
Reg.  Cas.  37;  17  L.  J.,  C.  P.  32;  12  Jur. 
18. 


Delivery  of.] — A  notice  of  objection  sent 


by  post,  so  that  it  would,  in  the  ordinary  course 
of  the  post,  be  delivered  on  a  Sunday,  is  never- 
theless well  served.  Colxnlle  v.  Lewis  or  Roches^ 
ter  i^Totcn  Clerk'),  2  C.  B.  60 ;  1  Lutw.  Reg. 
Cas.  380. 

Where,  by  the  ordinary  course  of  post,  a  notice 
of  objection  would  reach  the  voter  in  time,  the 
production  of  the  stamped  duplicate  of  such 
notice  is  sufficient  to  entitle  the  objector  to  call 
upon  the  voter  to  prove  his  right  to  be  regis- 
tered, although,  in  fact,  the  notice  of  objection 
was  not  delivered  until  after  the  25th  August. 
Bishop  V.  Cox,  1  Lutw.  Reg.  Cas.  363 ;  10  Jur. 
16. 


Ko  Regular  Delivery — ^Letters  left  till 


called  for.] — Objection  to  the  name  of  C.  being 
retained  on  the  supplemental  list  of  parlia- 
mentary voters.  The  "  place  of  abode "  of  C, 
as  described  in  the  list,  was  '*  Rcgeens,  Lusk  ;" 
the  notice  of  objection  was  directed  to  "  C, 
Regeens,  Lusk,"  was  stamped  at  the  Post-office, 
Dublin,  as  of  the  18th  of  August,  and  would 
have,,  in  the  ordinary  course  of  post,  reached 
Lusk,  which  is  very  near  Regeens,  on  the  morn- 
ing of  the  19th  of  August ;  the  20th  was  the  last 
day  for  giving  notice  of  objection  ;  there  was  no 
postal  delivery  at  Lusk,  and  the  notice  might 
remain  in  the  office  till  called  for :  —  Held 
(Deasy,  L.  J.,  diss.),  that  there  was  evidence, 
under  the  113th  section  of  the  13  &  14  Vict, 
c.  69  (Ireland),— identical  with  s.  100  of  6  &  7 
Vict.  c.  18, — of  the  notice  having  been  given  to 
C.  at  Regeens  Lusk,  on  or  before  the  20th  of 


August,  in  the  ordinary  course  of  post.    Ilndson 
V.  jLoKth,  6  L.  R.  Ir.  69— C.  A. 


When  in  Time.]— Notice  of    objection 


was  sent  by  post  addressed  to  W.,  the  place  of 
abode  of  the  person  objected  to,  and  the  objector 
fulfilled  all  the  requirements  of  6  &  7  Vict.  c.  18, 
s.  100.  The  notice  was  posted  on  August  18th, 
and  would  reach  the  post-office  nearest  to  W.,  in 
the  morning  of  the  19th.  There  was  no  delivery 
of  letters  thence  to  W.,  and  the  notice,  could 
only  reach  the  person  to  whom  it  was  addressed 
at  W.,  by  some  private  accidental  conveyance  : — 
Held,  that  these  facts  were  no  evidence  that  the 
notice  would  be  delivered  on  or  before  August 
the  20th,  and  that,  therefore,  the  statute  \^^a8  not 
complied  with,  and  the  requisite  notice  of  ob- 
jection had  not  been  given  to  entitle  the  objector 
to  raise  his  objection  before  the  revising  bar- 
rister. Lewis  V.  Erans,  10  L.  R.,  C.  P.  297  ;  44 
L.  J.,  C.  P.  41 ;  31  L.  T.  487  ;  23  W.  R.  244  ;  2 
Hopw.  &  C.  279. 


At  Place  for  tranBacting  Parochial  Bui- 


neis.] — Notice  of  objection  to  the  name  of  the 
api)eUant  being  retained  on  the  list  of  voters  for 
the  borough  of  Bedford,  was  sent  to  the  office  of 
the  collector  of  poor-rates,  appointed  by  the 
guardians  of  the  poor  of  five  parishes,  constitu- 
ting the  borough  of  Bedford.  The  collector  was 
in  the  habit  of  discharging  all  the  ordinaiy  over- 
seer's duties,  including  that  of  making  up  the 
lists.  He  transacted  the  whole  of  the  business 
connected  with  the  poor-rates  and  the  prepara- 
tion of  the  list  of  voters  at  his  said  office,  which 
was  within  the  borough,  where  all  the  parish 
books  were  kept,  and  all  notices  of  claims  and 
objections  were  sent.  The  collector  produced 
such  notices  to  any  voter  requiring  to  see  them, 
and  also  attended  to  produce  them  at  the  Re- 
vising Barrister's  Court.  The  overseers  did 
nothing  whatever  besides  receiving  notice  of 
claims  and  objections  if  sent  to  them,  and  sign- 
ing the  lists  which  the  collector  produced  to 
them,  and  there  was  no  other  office  in  the 
borough  where  any  parish  business  was  trans- 
acted:— Held,  that  the  collector's  office  was 
^'the  place  for  transacting  parochial  business" 
within  6  &  7  Vict.  c.  18,  s.  101,  and  that  the  notice 
was  duly  served.  Green  v.  Mephan,  48  L.  J.,  C. 
P.  92  ;  39  L.  T.  450. 

And,  semble,  that  the  collector  was  a  person 
executing  the  duties  of  overseers  of  the  poor 
within  that  section.    lb. 


Abode  of  Voter.]— A  notice  of  objecHon 


to  a  borough  vote,  sent  by  post,  need  not,  on  the 
face  of  it,  shew  the  voter's  place  of  abode. 
Barclay  v.  Parrott,  1  C  B.,  N.  S.  49  ;  26  L.  J., 
C.  P.  77  ;  3  Jur.,  N.  S.  672. 

Dntief  of  Postmaster.] — ^A  notice  of  objection 
sent  by  post  is  not  vitiated  by  the  fact  of  the 
postmaster  receiving  it  out  of  the  usual  hoars  of 
business  prescribed  by  the  postmaster-generaL 
Hannafordy.  Whiteicay.l  C.  B.,  N.  S.  58;  26 
L.  J.,  C.  P.  76  ;  3  Jur.,  N.  S.  53  ;  S,  P„  Paddon 
V.  Whitetcay,  1  C.  B.,  N.  S.  62. 

The  duties  of  a  postmaster  in  receiving  and 
forwarding  notices  of  objection  are  merely 
ministerial,  and  may,  in  his  absence,  be  per- 
formed by  a  clerk.  Cooper  v.  Coates,  5  M.  & 
G.  98. 
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Dui^oata  Kotiee.] — The  duplicate  notice  of 
objection,  stamped  by  the  postmaster,  and  pro- 
duced by  the  objector,  must  be  precisely  the 
same  as  the  one  sent,  and,  therefore,  if  it  is  not 
signed  by  the  objector  himself,  the  service  is  bad. 
HbmJi  V.  Ornning,  8  Scott,  N.  R.  910  ;  7  M.  &  G. 
88  ;  1  Lutw.  Reg.  CSas.  200  ;  14  L.  J.,  C.  P.  67  ; 
©  Jur.  90. 

A  notice  of  objection  was  delivered  open,  and 
in  duplicate,  to  a  postmaster's  managing  clerk, 
who  compared  the  notice  with  the  duplicate,  and 
stamped  and  returned  the  latter  to  the  party 
bringing  the  same : — Held,  that  the  production  of 
such  stamped  duplicate  before  the  revising 
barrister,  was  evidence  of  the  due  service  of  the 
notice  of  objection.  Allan  v.  Waterliovse,  1 
Lutw.  Reg.  Cas.  92  ;  13  L.  J.,  C.  P.  129  ;  8  Jur. 
426. 

A  notice  of  objection  sent  by  the  post,  having 
the  address  of  the  voter  to  whom  it  was  to  be 
sent  written  on  the  outside,  and  the  paper  pro- 
duced as  the  duplicate  containing  only  in  the 
inside  the  address  of  the  voter,  but  omitting  the 
external  direction,  is  not  a  duplicate  within  6 
&  7  Vict.  c.  18,  8.  100.  Birch  v.  Edward*,  5 
€.  B.  45  ;  2  Lutw.  Reg.  Cas.  37  ;  17  L.  J.,  0.  P. 
32  ;  12  Jur.  18. 

The  duplicate  notice  of  objection  stamped  by 
the  postmaster,  produced  before  the  revising 
barrister,  had  written  at  the  top  of  it  the  word 
■**  Copy  : " — Held,  that  (assuming  that  the  word 
**  copy  "  was  not  on  the  notice  transmitted  by  the 
postmaster  to  the  person  objected  to)  the  notice 
was  well  served.  BenesJi  v.  Booth,  18  C.  B.,  N.  S. 
Ill  ;  1  H.  &  P.  223  ;  34  L.  J.,  C.  P.  99 ;  11  L.  T. 
479  ;  13  W.  R.  271. 


Proof  ot] — If  an  objector,  in  order  to  prove 
service  of  his  notice  of  objection,  produces  a 
duplicate  stamped  at  the  post-office,  and  the 
person  objected  to  then  produces  the  notice 
actuallv  served  to  prove  the  duplicate  incorrect, 
the  objector  may  rely  on  this  notice  actually 
served.  XorrU  v.  Pilcher,  4  L.  R.,  C.  P.  417  ;  38 
L.  J.,  C.  P.  69  ;  1  Hopw.  &  C.  173. 

The  objector,  in  proof  of  the  service  of  a  notice 
of  objection  on  P.,  produced  an  alleged  duplicate, 
stamped  by  a  postmaster.  P.,  in  answer,  pro- 
duced the  notice  he  had  actually  received,  which 
he  admitted  he  had  received  in  due  time,  but 
which  differed  from  the  alleged  duplicate : — Held, 
that  the  objector  might  rely  on  the  notice  so 
produced  by  P.  and  h&  admission  as  proof  of  due 
service  of  a  notice  of  objection.    Ih, 

Where  a  notice  of  objection,  properly  directed, 
is  posted,  the  production  of  the  stamped  duplicate 
is  sufficient  evidence  of  the  due  service  of  the 
notice,  although,  in  consequence  of  a  delay  (how- 
ever caused)  in  the  post-office,  it  does  not  reach 
the  hands  of  the  person  objected  to  until  after  the 
time  prescribed  by  the  statute.  I£orn9hy  v. 
B^Uon,  1  C.  B.,  N.  S.  63 ;  26  L.  J.,  C.  P.  55 ;  3 
Jur.,  N.  S.  674. 

Notices  of  objection  to  borough  votes  were  in- 
closed by  the  objector  in  an  envelope,  directed 
**  To  the  overseers  of  the  parish  of  St.  Anne,  West- 
minster ; "  it  was  sent  by  post,  and  was  delivered 
to,  and  received  by,  the  overseers  in  due  time,  and 
the  notices  were  included  in  the  printed  list,  but 
no  duplicate  notice,  stamped  according  to  6  &  7 
Vict.  c.  18,  8.  100,  was  produced  in  proof  of  ser- 
vice : — Held,  that  the  service  was  sufficiently 
proved.    Smith  v.  Iluggett,  11  C.  B.,  N.  S.  65  ; 


K.  &  G.  434 ;  31  L.  J.,  C.  P.  38  ;  8  Jur.,  N.  S.  617  ; 
5  L.  T.  357  ;  10  W.  R.  80. 

The  same  of  notices  of  objection  to  county  votes 
under  8.  7.    Ih, 


o.  Withdrawal  of  Notice. 

Giving  notice  of  an  objection  to  a  claim  to  vote 
is  the  exercise  of  a  public  duty ;  and  therefore 
the  objector  has  no  power  to  withdraw  an  objec- 
tion once  made.  Prottdfoot  v.  Bamegf  2  L.  R., 
C.  P.  88  ;  36  L.  J.,  C.  P.  68 ;  12  Jur.,  N.  S. 
1017  ;  15  L.  T.  439 ;  15  W.  R.  223. 


d.  Cost  of  GxonndleM  or  FrivolouA  ClalniB 

or  Objeotlons. 

The  Bath  court  of  requests  had  no  jurisdiction 
over  a  claim  made  by  a  voter  against  an  objector, 
for  compensation  for  loss  of  time  in  attending 
the  revising  barrister's  court,  on  a  notice  of 
objection.  Bobert*  v.  Ilunby,  3  M.  &  W.  120 ;  1 
D.  P.  C.  82. 

An  unfounded  objection  to  a  voter's  name  in 
the  list,  pursuant  to  2  Will.  4,  c.  45,  s.  47,  by 
which  he  was  prejudiced,  having  to  attend  the 
revising  barrister,  did  not  give  such  a  legal  or  an 
equitable  claim  for  compensation  for  loss  of  time 
as  enabled  him  to  sue  under  the  Westminster 
Court  of  Requests  Act,  and  where  the  com- 
missioners proceeded  on  the  claim,  they  were 
restrained  by  prohibition.  Simmes  v.  Bawlings^ 
2  C.  M.  &  R.  744;  4  D.  P.  C.  501;  1  Tyr.  &  G.  46  ; 
1  Gale,  299. 

7.  Revising  Babbisteb. 

Sate  Books — ^Inaooaraoy  in.] — ^A.,  who  had 
been  solely  rated  in  respect  of  the  premises 
occupied  by  him  in  his  business,  got  the  overseers 
to  alter  the  rating  to  A.  &  Sons  on  the  occasion 
of  his  taking  his  two  sons  into  partnership,  and 
carrying  on  business  with  them  on  the  same 
premises  under  the  partnership  name  of  A.  & 
Sons.  When  A.  retired  from  the  business,  which 
he  did  some  time  afterwards,  the  two  sons  con- 
tinued the  business  under  the  same  name  of  A. 
&  Sons,  and  paid  the  rates  when  called  for : — 
Held,  that  the  sons  were  rated  within  30  &  31 
Vict.  c.  102,  8.  6,  being  described  on  the  rate, 
though  inaccurately,  by  the  partnership  name, 
and  that  such  inaccuracy  was  cured  by  6  &  7 
Vict  c.  18,  8.  75.  JAttle  v.  Penrith  {Over- 
seers^, 8  L.  R..  C.  P.  259  ;  42  L.  J.,  C.  P. 
28  ;  27  L.  T.  552 ;  21  W.  R.  122 ;  2  Hopw.  & 
C.  26. 

Can  go  behind  Sate  Books.] — ^The  rateable 
value  9f  the  premises  required  by  30  &  31  Vict, 
c  102,  B.  6,  sub-s.  2,  means  the  real  rateable  value, 
and  not  the  rateable  value  on  the  rate-book ; 
and  the  barrister  may,  therefore,  go  into  the 
question,  and  decide  what  the  r^  rateable 
value  is.  Cooke  v.  Butler,  8  L.  R.,  C.  P.  256 ; 
42  L.  J.,  C.  P.  25  ;  27  L.  T.  548  ;  21  W.  R.  73  ;  2 
Hopw.  &  C.  22. 

Borough  Vote— Duty  of  Sevising  Barrister  to 
oxpiinge  Name  of  Inoapaoitatod  Persons.] — The 

revising  barrister  is  required  by  sub-s.  7  of  41  & 
42  Vict.  c.  26,  s.  28,  to  expunge  the  name  of 
every  person,  whether  objected  to  or  not,  where 
it  is  proved  before  him  that  such  person  was  on 
the  last  day  of  July  then  next  preceding,  in-> 
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capacitated  bj  any  law  or  statute  from  voting  at 
an  election  for  the  parliamentary  borough,  or  an 
election  for  the  municipal  borough,  as  the  case 
may  be,  to  which  the  list  relates  : — Held,  that 
the  "  incapacity  "  here  referred  to  means  such 
incapacities  as  those  mentioned  in  Stow  v.  JoUiffe 
(9  L.  R.,  C.  P.  734),  not  &  mere  temporary  dis- 
qualification by  reason  of  the  receipt  of  parochial 
relief  during  the  qualifying  period ;  conse- 
quently, tha^  in  absence  dt  a  notice  of  objection, 
uie  revising  barrister  was  not  bound  to  expunge 
the  name  of  a  person  who  had  been  in  the  receipt 
of  8u<ii  relief.  Hayward  v.  Scott,  5  C.  P.  D. 
231 ;  49  L.  J.,  C.  P.  167  ;  28  W.  R.  988  ;  44  J.  P. 
122  ;  1  Colt.  76. 

AmendmeBt  by.] — The  respondent  had  a  suffi- 
cient qualification  for  the  borough  franchise  as 
the  occupier  of  a  dwelling-house  under  the  Re- 
presentation of  the  People  Act,  1867,  s.  3,  but 
not  under  the  Reform  Act,  1832,  s.  27,  the  yearly 
value  of  the  hoi^  being  under  10/.  The  re- 
spondent's qualification  was  described  in  the  list 
as  "  house."  The  respondent  being  objected  to, 
the  revising  barrister  was  of  opinion  that  such 
description  was  sufficient,  but  he  amended  it  by 
adding  the  word  "dwelling"  to  the  word 
"  house,"  and  retained  the  respondent's  name  on 
the  list: — Held  (without  determining  whether 
the  description  as  it  originally  stood  was  suffi- 
cient), that  the  case  came  within  the  provisions 
of  the  Parliamentary  and  Municipal  Registration 
Act,  1878,  s.  28,  sub-s.  12.  and  the  revising  bar- 
rister had  power  to  make  the  amendment,  and 
his  decision  was  therefore  correct.  Friend  v. 
Totoers,  10  Q.  B.  D.  87 ;  52  L.  J.,  Q.  B.  109  ;  48 
L.  T.  973 ;  31  W.  R.  247  ;  47  J.  P.  197  ;  1  Colt. 
310. 

A  claim  by  a  lodger  under  41  &  42  Vict.  c.  26, 
8.  22,  in  the  form  in  the  schedule  (H.),  No.  2, 
for  the  first  time  to  have  his  name  inserted  in 
the  list  of  persons  entitled  to  vote  for  a  borough, 
omitted  to  state  the  amount  of  rent  and  the 
address  of  his  landlord.  These  particulars  were 
supplied  at  the  revision  ;  but  the  revising  bar- 
rister declined  to  amend  under  s.  28,  sub-s.  2  : — 
Held,  that  this  being  the  case  of  a  mistake,  not 
in  a  "  list  of  voters,"  but  in  a  list  or  a  catalogue 
of  claims,  it  was  not  obligatory  on  the  revising 
barrister  to  correct  or  amend  it,  but  discre- 
tionary only  ;  and,  he  having  exercised  his 
discretion  for  reasons  which  the  court  thought 
satisfactory,  his  decision  was  affiimed.  Pickard 
V.  Baylis,  5  C.  P.  D.  235 ;  49  L.  J.,  C.  P.  182  ; 
28  W.  R.  266 ;  44  J.  P.  89 ;  1  Colt.  98. 

The  notice  of  objection  served  upon  the 
appellant  omitted  to  state  the  place  of  residence 
of  the  objector,  but  described  him  as  "  on  the 
list  of  parliamentary  voters  for  the  borough  of 
H."  There  was  no  other  person  of  the  same  name 
on  that  list,  and  the  objector  was  well  known, 
being  both  clerk  to  the  magistrates  and  coroner. 
It  was  found  as  a  fact  that  no  one  had  been 
misled  by  the  omission  to  state  the  place  of  resi- 
dence, and  the  revising  barrister  amended  the 
notice  by  inserting  it : — Held,  that  the  omission 
was  a  mistake  within  the  meaning  of  41  &  42 
Vict.  c.  26,  s.  28,  sub-s.  2,  and  that  he  was  justi- 
fied in  amending  it.  Adams  v.  Bostock^  8  Q.  B. 
D.  269  ;  51  L.  J.,  Q.  B.  175  ;  45  L.  T.  443  ;  30 
W.  R.  460  ;  46  J.  P.  136  ;  1  Colt.  275. 

See  aUo  eases  ante^  cols.  942 — ^945. 
JQidesoxiptioxi  in  Lift— Change  of  Qualifloa- 


tion.] — The  appellant's  qualification  being  de- 
scribed on  a  list  of  voters  as  a  "  house,"  '*  8.  Bir- 
ley-place,"  he  made- and  sent  in  a  *^  declaration 
for  amending  misdescription,"  under  41  &  42 
Vict.  c.  26,  s.  24,  schedule,  form  M,  that  the 
correct  description  was  *'  houses  in  succession," 
"8,  Birley-place,  and  9,  Birley-place : " — Held, 
that  the  revising  barrister  was  right  in  expung- 
ing the  appellant's  name  from  the  list,  for  there 
hsKl  be«n  an  alteration  in  the  nature  of  the  quali- 
fication, and  to  substitute  "  houses  in  succes- 
sion "  for  "  house "  would  be  such  a  change  in 
the  description  of  the  qualifying  property  aa 
was  not  authorized  by  s.  28  of  the  act.  Porre^ 
V.  Lord,  5  C.  P.  D.  65  ;  49  L.  J.,  C.  P.  176  ;  42 
L.  T.  28  ;  28  W.  R.  393  ;  44  J.  P.  186  ;  1  Colt. 
46. 

Appeal  from — Signing  and  Indordng  Caee.] — 
The  provision  in  the  58th  section  of  the  13  &  ]4 
Vict.  c.  69  (Ireland),  which  corresponds  to  the 
42nd  section  of  the  6  &  7  Vict.  c.  18,  as  to  the 
signature  and  indorsement  of  appeals  from  the 
revising  barrister,  is  directory  and  not  man- 
datory ;  and  the  time  for  such  signature  and  in- 
dorsement may  be  effectually  extended  by  con- 
sent of  the  parties  beyond  the  termination  of  the 
revision  sessions.  When  the  time  had  been  so 
extended  by  consent,  the  appeal  was  entertained 
though  the  case  was  signed  and  indorsed  by  the 
revising  barrister  after  the  sessions  had  termi- 
nated, the  decision  having  been  pronounced  and 
notice  of  intention  to  appeal  having  been  given 
during  such  sessions.  Topham  v.  Kelleher,  6  L. 
R.,  Ir.  285— C.  A. 

Where  an  appeal,  which  the  revising  barrister 
had  intended  to  consolidate  (indorsing  on  the 
case  the  words  "  Consolidated  appeal "),  was  de- 
fective by  reason  of  the  person,  whose  name  the 
revising  barrister  had  indorsed  as  respondent,, 
not  having  consented  to  answer  the  appeal  on 
behalf  of  himself  and  the  other  persons  whose 
names  appeared  in  the  schedule  : — Held,  that 
such  defect,  although  fatal  to  the  consolidation 
of  the  appeal  under  6  &  7  Vict.  c.  18,  s.  44,  did 
not  affect  its  validity  as  a  single  appeal  under 
s.  42.    Jh'uiU  V.  Lane,  1  Colt.  307. 

Deoision  of— Cannot  be  Beviewed  by  another 
Barrister.] — When  two  revising  barristers  are 
appointed  for  the  same  county,  city,  or  borough, 
under  6  &  7  Vict.  c.  18,  s.  29,  it  is  not  competent 
for  one  barrister  to  rehear  and  decide  upon  a 
case  which  has  been  heard  and  finallv  deter- 
mined  by  his  colleague.  Blain  v.  Pilkington 
(^Orerseers),  18  C.  B.,  N.  8.  6  ;  1  H.  &  P.  92  ;  34 
L.  J.,  C.  P.  55 ;  10  Jur.,  N.  S.  1237  ;  11  L.  T. 
452  ;  13  W.  R.  269. 

Beyiewing  of  Begiiter  by  Jndge.] — Where  a 
matter  of  fact  has  been  fairly  raised  before  the 
revising  barrister,  and  he  has  heard  it.  and  come 
to  an  express  decision  upon  it,  then  his  decision 
may  be  reviewed  by  an  election  judge — ^in  order 
to  see  that  injustice  has  not  been  done — ^under  6 
&  7  Vict.  c.  18,  s.  98.  Befcdley  Borough,  22  L. 
T.  202. 

A  revising  barrister  decided  that  a  notice  of 
objection  was  bad  when  it  was  good : — ^Held^ 
that  this  was  an  express  decision  reviewable  by 
the  election  judge,  and  giving  him  jurisdiction 
to  inquire  wnether  the  vote  of  the  person  ob- 
jected to  was  good  or  bad.    lb. 

Under  the  Ballot  Act  (35  &  36  Vict.  c.  33),  s.  7» 
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the  register  as  settled  by  the  revising  barrister 
is  conclusive,  not  only  upon  the  presiding  officer 
at  the  election,  bat  also  on  the  judge  who  tries 
an  election  petition,  except  in  the  case  of  persons 
who  have  an  inherent  incapacity  to  be  electors, 
such  as  peers,  certain  persons  disqualified  by 
holding  particular  offices,  and  persons  convicted 
of  crime.  Stow  v.  JoUiffe,  9  L.  R.,  C.  P.  734  ; 
43  L.  J.,  0.  P.  265  ;  30  L.  T.  795  ;  22  W.  R. 
911. 

Sight  to  Bzpel  Penon  from  Court.] — By  28 
Vict.  c.  86  (the  County  Voters  Registration  Act, 
1865),  s.  16,  it  shall  be  lawful  for  any  revising 
barrister  ...  to  order  any  person  to  be  re- 
moved from  his  court  who  shall  interrupt  the 
business  of  the  court,  or  refuse  to  obey  his  law- 
ful orders  in  respect  of  the  same.  A  revising 
barrister  ordeied  the  plaintiff  to  be  removed 
from  his  court,  which  he  was  then  holding  for 
the  revision  of  the  lists  of  voters  for  a  county ; 
the  ground  of  the  order  was  that,  in  the  pre- 
tIous  year,  whilst  the  defendant  was  sitting  as 
revising  barrister,  the  plaintiff  had  wrongfully 
withheld  certain  documents,  and  had  thereby 
caused  W.,  a  claimant  to  be  registered  as  voter, 
to  be  deprived  of  his  vote.  The  plaintiff  having 
sued  in  a  county  court  for  wrongful  expulsion 
from  the  defen<iant*s  court,  the  latter,  by  way  of 
special  defence,  relied  upon  the  provisions  of  28 
Vict.  c.  36,  s.  16,  and  the  judge  nonsuited  the 
plaintiff  on  the  ground  that  the  question  of  in- 
terruption having  been  decided  by  a  revising 
barrister,  his  discretion  could  not  oe  reviewed 
before  another  tribunal : — Held,  that  the  special 
defence  was  not  proved,  and  that  the  nonsuit 
was  wrong.  Willis  v.  Maclaeklan,  I  Ex.  D.  376  ; 
45  L.  J.,  Q.  B.  689  ;  35  L.  T.  218. 

What  Objoetionfl  ihould  be  Entertained.]— The 
revising  barrister  should  not  entertain  any  other 
objection  than  the  one  of  which  notice  was  duly 
given.  Smith  v.  WooUton,  4  C.  P.  D.  73 ;  48  L. 
J.,  C.  P.  84  ;  40  L.  T.  198  ;  27  W.  R.  635. 

If  the  qualification  of  a  voter  is  good  on  the 
face  of  the  register,  the  revising  barrister  has  no 
power  to  strike  ont  such  voter's  name,  on  the 
ground  that  the  qualification  is  insufficient  in  law, 
unless  the  retention  of  the  name  on  the  list  has 
been  duly  objected  to.  Smith  v.  JameSj  1 
L.  R.,  C.  P.  138  ;  12  Jur.,  N.  S.,  125  ;  13  L.  T. 
€9 ;  14  W.  R.  201 ;  1  H.  &  R.  338 ;  1  H.  &  P. 
317. 

Taxation.] — The  court  of  a  revising  barrister  is 
not  a  court  of  law  within  6  &  7  Vict  c.  76,  s.  37,  so 
as  to  exclude  the  jurisdiction  of  a  court  of  equity 
to  order  the  taxation  of  a  bill  containing  items  for 
business  done  in  that  court.  Andrews^  In  re,  17 
Beav.  610 ;  23  L.  J.,  Ch.  129  ;  17  Jur.  1145. 


8.  APPEAL, 
a.  Againat  Deciaion. 

Who  ean  Appeal.] — ^A  woman,  not  being  a 
person  within  the  meaning  of  6  &  7  Vict.  c.  18, 
fi.  42,  cannot  appeal  from  the  decision  of  a  revis- 
ing barrister.  Where  appeals  had  been  consoli- 
dated, in  which  some  ox  the  respondents  were 
women,  the  court  dismissed  the  appeals  as  im- 
properly consolidated.  Wilson,  v.  8alft>rd  {Town 
Clerk),  4  L.  R.,  C.  P.  398 ;  38  L.  J.,  C.  P.  35 ; 
VOL.  III. 


19    L.   T.  483;    17  W.  R.    161;    1  Hopw.  & 
C.  44. 

Kotiee— Signature  of.] — The  notice  of  an  ap- 
pellant's intention  to  prosecute  his  appeal  must 
be  signed  by  the  appellant  himself ;  the  signa- 
ture of  an  agent  will  not  suffice.  Peterhridge  v. 
Ash,  4  C.  B.  74  ;  1  Lutw.  Reg.  Cas.  507  ;  10  Jur. 
950. 

Where  an  appeal  was  tendered  within  the  first 
four  days  of  tne  term,  with  a  notice  imperfectly 
signed,  the  court  refused  to  allow  the  appeal  to 
be  entered  (the  defect  being  cured)  on  the  ilfth 
day.    /&, 

When  to  be. Given.] — Where  a  notice  has 

not  been  given  within  the  first  four  days  of  the 
term,  the  court  has  no  jurisdiction  to  order  the 
master  to  enter  the  appeal.  Autey  v.  Topham, 
I  Lutw.  Reg.  Cas.  1  ;  6M.  &G.  1 ;  7  Scott,  N.  R. 
402  ;  1  D.  &  L.  786  ;  13  L.  J.,  C.  ^.  39  ;  7  Jur.  995. 

When  the  statement  in  writing  by  the  revising 
barrister  is  duly  transmitted  to  the  masters,  but 
the  notice  of  intention  to  prosecute  the  appeal  is 
not  sent  in  time,  the  appeal  cannot  be  entered. 
Simpson  Y.  WUkiiuon,  1  Lutw.  Reg.  Cas.  5;  5 
M.&G.3;  7  Scott,  N.  R.  406  ;  1D.&L.786;  13 
L.  J.,  C.  P.  39. 

An  affidavit  by  the  clerk  of  the  attorney  to  the 
appellant,  stating  that  the  notice,  which  is  re- 
quired to  be  signed  by  the  appellant,  had,  by 
mistake,  not  been  sent,  cannot  be  received  as  a 
substitute  for  such  notice.    Ih, 

The  decision  of  the  revising  barrister  took 
place  on  the  16th  October.  The  appellant's 
attorney  was  taken  ill  in  the  last  week  of  that 
month,  and  died  on  the  7th  November : — 
Held,  that  this  was  no  excuse  for  the  ab- 
sence of  the  notice  to  the  respondent  required  by 
s.  62 ;  and  that  the  court  has  no  power  to  aid 
the  appellant  by  postponing  the  hearing.  Pring 
V.  Estcourt,  4  C.  B.  73. 

The  day  appointed  for  hearing  registration  ap- 
peals is  the  first  day  appointed  for  that  purpose 
by  the  court,  within  6  &  7  Vict.  c.  18,  s.  64,  wtdch 
reqttbtes  ten  days'  notice  at  least  to  be  given  to 
the  iesix>ndent  of  the  appellant's  intention  to 
prosecute  the  appeal.  Norton  v.  SaZishnry  {Town 
Clerk),  1  Lutw.  Reg.  Cas.  638 ;  4  C.  B.  32 ;  16 
L.  J.,  C.  P.  9  ;  10  Jur.  970. 

Cannot  bo  IHsponiod  with.]— An  appli- 
cation by  a  respondent  for  leave  to  deliver  paper 
books  fd^er  tiie  proper  time,  does  not  dispense 
with  the  notice  required  to  be  served  upon  him 
by  6  &  7  Vict.  :c.  18,  s.  62.  Orover  v.  Bon- 
temps,  4  C.  B.  70  ;  1  Lutw.  Reg.  Cas.  544,  n. ; 
16  L.  J.,  C.  P.  63  ;  10  Jur.  971. 

A  waiver  by  the  respondent  of  the  notice  to 
him  required  by  6  &  7  Vict,  c,  18,  s.  64,  will  not 
enable  the  court  to  entertain  the  appeal  in  his 
absence.  Newton  v.  Mohberly  Toicnship  {Over- 
seers), 2  C.  B.  203  ;  1  Lutw.  Reg.  Cas.  335 ;  15 
L.  J.,  C.  P.  164  ;  9  Jur.  995. 

The  court  has  no  power  to  entertain  an  appeal 
(where  the  respondent  fails  to  appear),  unless 
the  appellant  nas  served  upon  the  respondent  a 
notice  of  his  intention  to  prosecute  the  appeal 
ten  clear  days  before  the  first  day  appointed  by 
the  court  for  hearing  appeals,  exclusive  botn 
of  the  day  of  service  of  the  notice  and  of  the 
day  so  appointed.     Clarke  v.  Beaton,  5  C.  B.  76L 

When  Too  Late  to  Objeet  to  Form  ol] — 

I  I 
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Semble,  that  where  the  respondent  appears,  he 
is  precluded  from  objecting  to*  the  form  of  the 
service  of  the  notice  of  appeal.  Rawlins  v. 
WeJft  Derby  (^Overactra),  2  C.  B.  72 ;  1  Lutw. 
Reg.  Cas.  373  ;  15  L.  J.,  C.  P.  70. 


Indonement   bjr   Barrister.] — In    the 


absence  of  the  indorsement  the  master  has  no 
authority  to  enter,  nor  the  court  jurisdiction  to 
hear,  the  appeaL  Franldyn  y.  WooUettj  1  Lutw. 
Beg.  Cas.  597  ;  4  C.  B.  86 ;  16  L.  J.,  C.  P.  144  ; 
11  Jur.  129. 

The  same  rule  is  applicable  to  consolidated 
appeals.    Ih, 

where  the  case  transmitted  to  the  master  is 
not  signed,  as  well  as  endorsed,  the  court  will  not 
hear  the  appeal,  where  the  respondent  does  not 
appear,    hnrton  v,  Blake,  11  0.  B.  47. 

Poitponement .  of  Hearing  of  Appeal.] — The 
court  will  not  postpone  the  hearing  of  an  appeal 
in  order  to  afford  time  to  give  the  necessarj 
notice,  upon  a  suggestion  that  the  difficulty  has 
arisen  from  the  circumstance  of  the  appoint- 
ment of  an  imusually  early  day  for  the  hearing 
of  appeals,  there  haying  been  ample  time  to  give 
the  notice  between  the  day  appointed  and  the 
day  on  which  the  decision  of  the  revising  bar- 
rister was  pronounced.  Adey  v.  Hill,  4  C.  B. 
88  ;  16  L.  J.,  C.  P.  63  ;  10  Jur.  971. 

An  appeal  tendered  within  the  proper  time 
having  been  rejected  by  the  officer,  oecause  the 
indorsement  had  not  been  signed  by  tlie  revising 
barrister,  the  court  allowed  it  to  be  entered  de 
bene  esse,  on  the  fifth  day  of  the  term,  due  dili- 
gence api)earing  to  have  been  used  to  obtain  the 
signature  within  the  first  four  days.  Prittg  v. 
JSstcottrtf  1  Lutw.  Reg.  Cas.  505 ;  4  C.  B.  71  ; 
16  L.  J.,  C.  P.  10  ;  10  Jur.  928. 

The  decision  of  the  revising  barrister  was  not 
given  until  Saturday,  the  30th  October.  The 
notice. to  the  respondent  vnis  served  on  Tuesday, 
the  2nd  November,  the  first  day  appointed  for 
hearing  the  appeals  being  the  11th  : — Held,  that 
the  case  was  within  the  proviso  in  s.  64,  em- 
powering the  court  to  postpone  the  hearing 
where  there  has  not  been  reasonable  time  to  give 
the  notice.  Palnwr  v.  Allen,  5  C.  B.  5  ;  2  Lutw. 
Reg.  Cas.  42 ;  18  L.  J.,  C.  P.  5. 

When  an  appellant  gave  his  notice  of  inten- 
tion to  prosecute  his  appeal  to  the  respondent  at 
the  same  time  that  he  gave  it  to  the  masters  of 
the  court,  but  not  so  as  to  leave  ten  days  at 
least,  as  required  by  6  &  7  Vict.  c.  18,  s.  64,  be- 
tween the  date  of  giving  such  notice  and  the 
day  apix)inted  for  hearing  these  appeals,  the 
court  would  not  postpone  the  hearing.  Lvck^tt 
V.  Vollcr,  11  C.  B.,  N.  S.  1  ;  K.  &  G.  371  ;  31 
L.  J.,  C.  P.  43  ;  8  Jur.,  N.  S.  676  ;  5  L.  T.  312  ; 
10  W.  R.  105. 

The  court  adjourned  the  hearing  of  an  appeal, 
in  order  to  give  the  appellant  time  to  give  the 
notice,  the  case  not  having  been  settled  and 
delivered  to  the  appellant  until  the  eighth  day 
of  term.    Bvrtm  v.  Make,  11  C.  B.  47. 

Bight  of  BoTlsing  Barrister  to  Baise  Subject 
of  Appeal  a  Second  Time.]— Although  the  deci- 
sions of  the  court  upon  cases  stated  by  revising 
barristers  are  by  s.  66  declared  to  1)e  final  and 
conclusive  in  the  case  upon  the  point  of  law  ad- 
judicated upon,  it  is  nevertheless  competent  to  a 
revising  barrister,  upon  a  future  occasion,  and 


between  other  parlies,  again  to  raise  the  ques- 
tion, even  in  relation  to  the  same  property 
qualification.  JRoberts  v.  Percital,  18  C.  B., 
N.  S.  36  ;  1  H.  &  P.  121  ;  34  L.  J.,  C.  P.  84  ;  11 
Jur.,  N.  S.  40 ;  11  L.  T.  603  ;  13  W.  R.  265. 

Consolidating  Appeals— When  Poeiible.]- The 
revising  barrister  has  no  power  to  consolidate 
appeals  that  do  not  depend  upon  the  same  state 
of  facts,  and  upon  the  same  decision  in  point 
of  law.  Prior  v.  Waring,  5  C.  B.  56;  2 
Lutw.  Reg.  Cas.  46 ;  17  L.  J.,  C.  P.  73  j  11  Jur. 
1086. 

Where  the  barrister  found  that  the  consoli- 
dated cases  depended  upon  the  same  point  of  law 
as  that  decidea  in  the  principal  case,  the  court 
refused  to  remit  the  case,  in  order  that  the 
qualifications  of  the  parties,  whose  cases  were 
consolidated,  might  be  stated.  Hut  chin*  v. 
Broion,  1  Bar.  &  Am.  545. 

Appeals  cannot  be  consolidated  unless  they 
depend  upon  the  same  precise  point  of  law,  to 
be  decided  on  the  same  facts.  Rohson  v.  Brown, 
I  C.  B.,  N.  8.  34 ;  26  L.  J.,  C.  P.  81  ;  8  Jur.,. 
N.  S.  674. 

If  appeals  have  been  consolidated  which  do 
not  depend  upon  the  same  point  of  law,  the  court 
will  dismiss  Uie  consolidated  appeals.  Asheroft's 
eatte,  1.  Hopw.  &  C.  48  ;  38  L.  J.,  C.  P.  72 ;  19 
L.  T.  462  ;  17  W.  R.  142. 


Formalitiei   required   in.] — ^A   consoli- 

dated  case  of  appeal,  naming  the  returning  officer 
of  a  borough  as  respondent,  was  signed  on  the 
31st  of  October ;  notice  of  appeal  was  not  given 
to  him  till  the  4th  of  November ;  the  first  day 
appointed  for  hearing  appeals  was  the  13th  of 
November  ;.  the  respondent  not  appearing: — 
Held,  that  the  appeal  could  not  be  heard. 
Broim  V.  Tamnlin,  8  L.  R.,  C.  P.  241 ;  42  L.  J.,. 
C.  P.  87 ;  27  L.  T.  610 ;  25  W.  R.  125  ;  2  Hopw. 
&  C.  17. 

It  is  not  necessary  that  the  indorsement  on 
the  back  of  the  case  In  a  consolidated  appeal 
should  set  forth  the  names  of  all  the  aopellants ; 
it  is  sufficient  if  it  give  the  name  of  the  person 
who  appeals  on  behalf  of  himself  and  the  other 
appellants,  the  names,  &:c.,  of  the  other  app^- 
lants  appearing  in  the  body  of  the  case.  Sner^ 
win  V.  iVhyman,  9  L.  R.,  C.  P.  243 ;  43  L.  J.> 
C.  P.  36  ;  29  L.  T.  680  ;  22  W.  R.  127  ;  2  Hopw. 
&  C.  185. 

Case  Stated  by  Beyisittg  Barrister.]— The 
court  cannot  entertain  an  appeal  against  a  de> 
cision  of  a  revising  barrister,  unless  the  require- 
ments of  the  6  &  7  Vict.  c.  18,  s.  42,  have  been 
duly  complied  with,  or  there  is  a  clear  and  un- 
equivocal consent  to  waive  the  performance  of 
them.  Srott  v.  Jhirant,  18  C.  B.,  N.  S.  205 ; 
1  H.  &  P.  269  ;  34  L.  J.,  C.  P.  81 ;  11  Jur.,  N.  S. 
115  ;  11  L.  T.  676  ;  13  W.  R.  316. 

The  revising  barrister  for  a  borough,  at  his 
court,  holden  on  the  28th  October,  decided 
against  an  appellant's  claim  to  be  on  the  register^ 
and  assented  to  a  case  being  stated  for  the 
opinion  of  the  court ;  and  it  was  agreed  that  all 
formalities  should  be  waived.  No  case  was 
agreed  on  till  the  4th  November,  when  the  ap- 
pellant's solicitor  submitted  a  draft  case  to  the 
respondent's  solicitor.  The  respondent  refused 
to  sign  it.  On  the  r)th  November  the  barrister 
signed  the  case,  and  it  was  transmitted  to  the 
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oonrt ! — Held,  that  the  appeal  was  not  complete. 
Jb, 

Where  a  reyising  barrister  assented  to  the 
sabstance  of  a  special  ease  agreed  upon  between 
the  parties  thereto,  but  died  witnont  having 
finally  settled  the  terms  in  which  the  statement 
shonla  be  made,  the  comrt  refssed  to  allow  the 
case  to  be  entered.  Nettletan  t.  Burrell,  7 
M.  &  G.  35 ;  2  D.  &  L.  &98 ;  8  Scott,  N.  R.  738  ; 
1  Lutw.  Beg.  Gas.  157  ;  14  L.  J.,  C.  P.  37  ;  8 
Jur.  1033. 

Semble,  that  a  statement  im  a  ease,  that  A. 
had  slept  in  T.  *' about  twelve  times,"  was  mK)er- 
tain  and  insoffident ;  bat  the  revising  barrister 
being  present  in  court,  the  court  permitted  the 
case  to  be  altered  by  him  histanter.  Whithorn 
V.  Thowuii,  7  M.  &  G.  1 ;  8  Scott,  N.  R.  783  ; 
1  Lutw.  Reg.  Gas.  125 ;  14  L.  J.,  C.  P.  38. 

Where  a  case  found  that  a  claimant 
"  stated  "  certain  matters,  it  was  remitted,  upon 
the  ground  that  it  set  forth  evidence,  and  not 
facts.  PitU  V.  Smedhyy  7  M.  &  G.  85  ;  8  Scott, 
X.  R.  907 ;  1  Lutw.  Beg.  Gas.  196 ;  14  L.  J., 
C.  P.  73  ;  9  Jur.  69. 

The  court  will  not  remit  a  case  for  the  inser- 
tion of  a  fact  which  the  barrister  considered  to 
be  immaterial.  ITinton  v.  JBinton  or  Wenloek 
C7\tum  ClerU)y  7  M.  &  G.  163  ;  8  Scott,  N.  R. 
995 ;  2  D.  ft  L.  598  ;  1  Lutw.  R^.  Gas.  123  ;  14 
L.  J.,  C.  P.  37  ;  8  Jur.  988. 

Gr  allow  a  material  omission  in  the  case  to  be 
waived  by  consent,  but  will  send  it  to  be  re- 
stated. Webb  V.  Birmingham,  1  Bar.  &  Am.  5 ; 
13  L.  J.,  C.  P.  57. 

The  decision  of  the  barrister  will  be  affirmed, 
if  it  does  not  appear  from  the  fftcts  stated  that 
his  decision  was  wrong.  Watson  v.  Cotton,  5 
C.  B.  51  ;  2  Lutw.  Reg.  Gas.  63  ;  17  L.  J.,  C.  P. 
68. 

Where  a  case  transmitted  is  not  signed  by  the 
revising  barrister  at  the  end  of  it  the  court  can- 
not entertain  the  appeal.  But  the  respondent 
consenting,  the  court  allowed  the  case  to  be 
signed  nunc  pro  tunc.  Burton  v.  Brooks,  2 
Lutw.  Reg.  Gas.  197 ;  11  C.  B.  41 ;  21  L.  J., 
G.  P.  7  ;  16  Jur.  669. 

Where  a  case  is  remitted,  the  practice  is  that 
the  case  is  handed  by  the  master  to  the  attorney 
for  'the  appellant,  by  whom  it  is  transmitted  to 
the  barrister,  who.  returns  it  to  the  attorney,  and 
he  returns  it  to  the  master.  Coogan  v.  Luohett, 
1  Bar.  &  Am.  716. 

b.  Pxaotioe  on  Appeal. 

Faptr  Boaks  to  be  IMiTerad  by  tke  Appallaat.] 

The  6  ft  7  Vict.  c.  18,  s.  60,  enacts,  that  all  ap- 
peals fn»n  the  revising  banisters  shall  be  pre- 
sented aeooiding  to  the  ordinary  rules  and  prac- 
tice of  the  court,  with  respect  to  special  cases, 
so  far  as  the  same  may  be  applicable  ;  and  the 
appellant,  therefore,  ought  to  deliver  paper  books 
to  the  chief  justice  and  the  senior  puisne  judge, 
and  the  respondent  to  the  two  junior  puisne 
judges  of  the  court.  Allan  v.  Waterhimse,  1 
Lutw.  Reg.  Gas.  93  ;  8  Scott,  N.  R.  68  ;  1  D.  ft 
L.  787. 

The  court,  under  particular  circumstances, 
allowed  the  paper  booKS  to  be  delivered  by  the 
respondents  nunc  pro  tunc.  Oolville  v.  Itoehester 
QTown  Clerk),  1  Lutw.  Reg.  Gas.  380. 

Where  the  paper  books  l^ve  not  been  delivered 
f oar  days  besfore  the  first  day  for  henring,  appli- 
cation must  be  made  to  the  court  to  allow  the 


paper  books  to  be  deliveved.   Orottcher  v.  Browne f 
5  Jur.  976. 

If  one  party  neglects  to  deliver  his  paper 
books,  the  other  must  do  so  for  him,  or  when 
the  case  is  reached,  it  will  be  strack  oift. 
Shedden  v.  Butt,  2  Lat#.  Reg.  Gas.  188  ;  11 
G.  B.  27. 

If  the  paper  books  aae  not  delivered  to  the 
judges  four  days  before  the  day^or  hearing,  the 
court  will  not  afterwards  allow  them  to  be  deli- 
vered nunc  pro  tunc,  without  aome  anificient 
reason  being  given  to  excnae.the  neglect  JPnU' 
mer  v.  Allen,  5  G.B.  1 ;  2  Latw.  Rag.  Cas.l  ;  Vt 
L.  J.,  G.  P.  65  ;  11  Jmr.  977. 

The  delivery  of  paper  books  is  a  matter  qnile 
within  the  discretion  of  the  conrt,  and  wham 
they  had  not  been  delivered  to  the  judg^' olefin 
four  clear  days  b^re  the  first  daj  appointed  te 
hearing  appeals,  the  oonrt  pezmitt^  their  deli- 
very nunc  pro  tone,  thare  appearing  to  be  auiB- 
cient  time  to  enable  the  jnd^sa  to  peruse  thsm. 
Elliot  V.  St.  Mary  Withioi  (<herM9rs),  1  Lutw. 
Reg.  Gas.  608. 

.    >         •       • 

Olijeotiona— What  may  be  Taken.]— The  conrt 
will  not  allow  any  objections  to  be  talaen  upon 
the  argument  of  the  appeal  which  are  not  nusad 
in  the  case.  Simpson  v.  Wilkinson,  7  M.  ft  G. 
50 ;  8  Scott,  K.  R.  814 ;  1  Lutw.  Beg.  Gas. 
168  ;  14  L.  J.,  G.  P.  49  ;  8,  P.,  Nttnn  v.  Bmaon^ 
7  M.  ft  G.  66 ;  8  Scott,  N.  R.  794 ;  1  Lutw. 
Reg.  Cas.  178 ;  14  L.  J.,  G.  P.  43. 

• 

Beipondenti  not  Appearing.] — ^The  revising 
barrister  not  only  made  the  overseers  of  a  parish 
respondents  in  a  case  for  the  opinion  of  tiie 
court,  but  inserted  specific  names ;  it  turned  out 
that  some  of  those  named  were  not  overseers, 
and  some  not  named  were  ;  notice  was  given  to 
all  those  persons  who  were  named,  and  also  to 
all  the  overseers ;  no  one  appeared  as  respon* 
dent : — Held,  that  the  court  nad  jurisdiction  to 
hear  the  case.  Brtmfitt  v.  Roberts,  5  L.  R,» 
C.  P.  224  ;  39  L.  J.,  C.  P.  95  ;  22  L.  T.  301  ;  18 
W.  R.  678  ;  1  Hopw.  ft  C.  887. 

Where  the  appellant  appears,  and  the  respon- 
dent does  not,  the  court  will  adhere  to  its  former 
practice  of  hearing  the  appellant's  case  argued 
bdbre  it  will  reverse  the  decision  of  the  revising 
barrister.  Poumall  v.  Hood,  2  Lutw.  Beg.  Ga8« 
170;  11  G.  B.  1 ;  21  L.  J.,  G.  P.  12;  16  Jur, 
618. 

Gn  proof  that  he  has  served  notice  of  appeal 
the  appellant  will  be  heard,  though  the  respon- 
dent does  not  appear.    lb. 

The  court  will  require  the  case  of  the  appellant 
to  be  argued  if  he  appears,  though  no  one  ap- . 
pears  for  the  respondent.     Cooper  v.  Harris,  7 
M.  ft  G.  97  ;  8  Scott,  N.  R.  921 ;  14  L.  J.,  G.  P. 
72. 

The  court  cannot  entertain  an  appeal  in  the 
absence  of  the  respondent,  unless  there  is  an 
affidavit  of  service  upon  him  of  notice  of  the 
appeUant*s  intention  to  prosecute  the  appeiCL 
0>lvill  V.  Lewis  or  Boehester  (IVwa  Clerk)^  2 
C.  B.  60  ;  1  Lutw.  Reg.  Cas.  380. 

A  respondent  not  appearing  upon  an  appeal 
being  called  on,  the  appeal  will  be  dismissed, 
unless  the  appellaat  is  prepared  with  an  affidavit 
of  the  due  service  at  the  notice  to  the  respon- 
dent, required  by  the  6  ft  7  Vict>  c.  18,  s.  62,  or 
with  a  special  affidavit  of  drcttmstances  to  bring 
him  within  the  proviso  in  s.  64.    Aldwdrth  or 
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Allworth  V.  Dore^  2  Lutw.  Beg.  Cas.  67  ;  6  C.  B. 
87  ;  17  L.  J.,  C.  P.  142. 

Abienoe  of  Both  Partioi.] — ^Where  neither 
party  appears  the  case  will  oe  struck  out,  and 
the  court  will  not,  without  sufficient  reason  being 
shewn,  restore  it  to  the  paper.  Wansey  v. 
St,  Peter  U  Poor  {Overseers),  7  M.  &  G.  162 ; 
8  Scott,  N.  B.  992. 

Ho  OrioTaaee,  Ho  Appeal.] — ^The  leyising  bar- 
rister being  of  opinion  that  a  notice  of  objection 
was  bad,  fdlowed  the  objector  to  appeaL  Pro- 
ceeding, however,  to  inauire  into  the  validity  of 
the  votes  he  held  them  bad  also,  and  thereupon 
struck  them  off  (thus  giving  effect  to  the  notice 
of  objection),  and  he  directed  that  the  names 
should  be  reinstated  if  the  court  held  the  notice 
to  be  bad.  The  objector  having  appealed : — 
Held,  that  the  appeal  could  not  be  neard  (the 
votes  being  stmcK  off) ;  that  the  objector  was  an 
appellant  without  a  grievance,  and  the  parties 
on  had  not  appealed.  Jones  v.  Marshally  1 
Hopw.  &  C.  738. 

CkiuiMl.] — The  court  will  hear  only  one  coun- 
sel on  each  side.  Oadshy  v.  Warhurton,  7  M; 
*  Q.  11  ;  8  Scott,  N.  B.  775  ;  1  Lutw.  Reg.  Cas. 
136  ;  9  Jut.  113. 

The  appellant  has  the  right  to  begin.  Webb 
v.  Birmingham  QOverseers\  6  M.  &  6.  14  ;  7 
Scott,  N.  B.  435  ;  1  Lutw.  Beg.  Cas.  6  ;  1  L.  J., 
C.  P.  57. 

BoTonal  of  Dooiiion.]  —  The  court,  on  the 
motion  of  the  appellant  s  counsel,  reversed  the 
revising  barrister^  decision  without  argument, 
the  respondent's  counsel  stating  that  he  c6vL\d 
not  support  the  decision.  Jarvies  v.  Shretosbury 
(^Tbvm  Clerk),  2  Lutw.  Beg.  Cas.  182. 

Deoiiioni  of  Election  Conunittaes — ^Authority 

ol] — Decisions  of  election  committees  of  the 
House  of  Commons  are  not  receivable  as  authori- 
ties upon  the  argument.  Whitltorn  v.  Tliamas, 
7  M.  Jc  G.  1  ;  8  Scott,  N.  B.  783  ;  1  Lutw.  Beg. 
Cas.  126  ;  14  L.  J.,  C.  P.  38. 

Finality  of  Dooifions  on  Appeal.]  —  Semble, 
^that  the  Court  of  Common  Pleas,  though  a 
■court  of  ultimate  appeal  in  registration  cases, 
will  review  its  previous  decisions  when  clearly 
erroneous.  Webster  v.  Ashto7i' under 'Lyne 
(^Overseers).  HadfieWs  case,  8  L.  B.,  C.  P.  30fr ; 
42  L.  J.,  C.  P.  146  ;  28  L.  T.  901  ;  21  W.  B.  637  ; 
2  Hopw.  &  C.  89. 

The  application  of  6  &  7  Vict,  c  18,  s.  66; 
which  enacts  that  a  decision  shall  be  final  and 
conclusive,  is  limited  to  the  case  in  which  the 
decision  is  given.    lb. 

Costs.] — ^Where  the  respondent  appears,  but 
the  appellant  does  not,  the  decision  of  the  re- 
vising barrister  will  be  affirmed  with  costs, 
unless  it  appears  that  a  similar  point  is  involved 
in  another  case  standing  for  argument.  Bage 
V.  Perkins,  7  M.  &  G.  156 ;  1  Lutw.  Beg.  Cas. 
255. 

Where  it  was  suggested  that  such  a  similarity 
did  exist,  the  court  suspended  its  judgment. 
Crocker  v.  St,  Mary,  Lambeth,    lb. 

Where  only  one  side  is  heard,  the  successful 
party  is  entiljled  to  costs,     Allen  v.  House,  7 


M.  &  G.  167  ;  8  Scott,  N.  B.  987  ;  1  Lutw.  Beg. 
Cas.  266. 

But  it  is  not  a  general  rule  that  the  successful 
party  is  entitled  to  costs,  where  the  court  hears 
only  one  side.  Walker  v.  Payne,  1  Lutw.  Beg. 
Cas.  324. 

The  court  will  not  give  costs  though  only  one 
side  is  heard,  where  a  question  of  law,  the  fair 
subject  of  a  doubt,  is  involved-  Orov-eher  v. 
Browne,  2  C.  B.  97  ;  1  Lutw.  Beg.  Cas.  388  ; 
15  L.  J.,  C.  P.  74. 

Where  the  decision  of  the  barrister  is  affirmed 
without  hearing  the  respondent,  the  practice  is 
to  grant  costs.  Passingham  v.  Petty,  17  C.  B 
299  ;  26  L.  J.,  C.  P.  4  ;  2  Jur.,  N.  S.  887. 

Where  the  decision  upon  an  appeal  is  adverse 
to  the  claim  of  franchise,  semble,  that  the  court 
will  grant  or  withhold  costs  according  as  it  sees 
that  there  was  reasonable  ground  for  the  ap- 
peal ;  but  that,  where  the  decision  against  the 
appellant  supports  the  franchise,  costs  will  be 
given  as  a  matter  of  course.  (Jlark  v.  St.  Mary, 
Bury  St,  J5dmunds  (^Overseers),  1  C.  B.,  N.  8. 
23  ;  3  Jur.,  N.  S.  646. 

A  respondent  will  not  be  allowed  costs  where 
the  case  is  a  reasonably  fit  one  for  argument. 
Collier  v.  Mng,  11  C.  B.,  N.  S.  478. 

The  general  rules  as  to  costs,  even  when  the 
court  decides  adversely  to  the  claim  for  the 
franchise,  is  to  give  the  respondent  his  costs, 
unless  the  court  is  of  opinion  that  there  was 
reasonable  ground  for  the  appeal  upon  the  legal 
construction  of  the  statutes.  Harris  v.  O^  Cannor, 
6  Ir.  B.,  C.  L.  64. 

Against  a  Town  Clerk.] — ^The  court  made 

an  order  under  s.  38  of  41  &  42  Vict.  c.  26,  for 
payment  of  the  costs  of  a  successful  appeal  by 
the  town  clerk,  who  had  been  named  as  respon- 
dent. Xuth  V.  Ta/m^lin,  8  Q.  B.  D.  258,  n.— 
C.A. 


Case  Sent  Baek  to  Barriitor — Appeal 

Dropped.] — ^When  the  court  sends  a  case  back 
to  tiie  revising  barrister  to  decide  a  matter  of 
fact  which  he  has  referred  to  the  decision  of  the 
court  instead  of  deciding  it  himself,  and  the  ap- 
pellant then  drops  the  appeal,  the  respondent  is 
not  entitled  i  to  costs.  Lawe  v.  Maillard,  4 
L.  B.,  C.  P.  547  J  38  L.  J.,  C.  P.  179. 

9.  Otheb  Matters  belatikg  to. 

Expensei  of  Bogiitration.]— By  6  &  7  Vict, 
c.  18,  s.  55,  all  expenses  incurred  l^  the  town  clerk 
of  a  borough  in  carrying  into  effect  the  provi- 
sions of  the  act  shall  be  defrayed  out  of  the  poor- 
rate  in  the  several  parishea  On  a  mandamus  to 
the  guardians  of  the  poor  of  a  perish  to  pay  the 
sum  certified  by  the  town  council  as  the  contri- 
bution of  their  parish  towards  defraying  the  ex- 
penses so  incurred  : — Held,  that  the  town  clerk 
was  not  entitled  to  remuneration  for  personal 
attendance  and  trouble  in  the  performance  of 
the  duties  imposed  upon  him  by  the  act.  JReg. 
V.  St.  Mary,  King ston'On- Hull  (^Governors,  ^e\ 
2  El.  &  Bl.  182  ;  22  L.  J.,  Q.  B.  324 ;  17  Jur. 
914. 

The  town  clerk  of  a  borough  is  not  entitled 
under  6  &  7  Vict.  c.  18,  s.  56,  to  be  paid  out  of 
the  poor-rates  for  copying  and  arranging  the 
lists  of  voters  for  the  pariui  in  a  borough  ;  and 
if  he  employs  and  pays  anotiier  to  do  this  work 
when  it  might  be  done  by  himself  and  his  usual 
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stafE  of  clerks,  he  is  not  entitled  to  be  reim- 
bursed ;  and  the  officers  of  any  parish  making 
such  payment  to  the  town  clerk  are  liable  to  be 
Burchatiged  the  amount  by  the  auditor.  Meff.  v. 
Allday,  7  El.  &  Bl.  799  ;  26  L.  J.,  Q.  B.  292  ;  3 
3  Jut.,  N.  S.  961. 

Sagister  of  Voten.]— The  6  &  7  Vict.  c.  18, 
8. 98|  is  incorporated  with  30  k  31  Vict  c.  102,  and 
consequently,  on  a  scrutiny  of  votes  given  at  an 
election  since  the  last  act,  the  register  of  voters 
is  finsJ  and  conclusive  as  to  the  right  to  vote  in 
such  election  of  every  person  who  is  upon  such 
raster,  unless  the  case  comes  within  any  of  the 
exceptions  mentioned  in  s.  98  ;  and  an  objection 
to  a  borough  voter,  that  he  had  not  been  rated  to 
or  paid  all  rates  which  had  been  made  during 
the  qualifying  period  in  respect  of  the  premises 
for  which  he  voted  as  an  inhabitant  occupier,  is 
an  objection  to  the  qualification  only  and  to  the 
right  to  be  on  the  register,  and  is  not  within  the 
exception  as  to  legal  incapacity ;  and  therefore, 
if  the  revising  barrister  has  not  given  any  de- 
cision thereon,  it  is  not  within  any  of  the  excep- 
tions contain^  in  s.  98.  Xew  Slarum  Election 
Petition,  Ryder  v.  Hamilton,  4  L.  R,,  C.  P.  659 ; 
38  L.  J.,  C.  P.  260  ;  17  W.  R.  795. 

The  alphabetical  printed  lists  of  voters  for  a 
county  do  not  constitute  the  final  and  true  re- 
gister of  persons  entitled  to  vote,  until  they  have 
been  signed  and  delivered  by  the  clerk  of  the 
peace  to  the  sheriff.  Bnmfitt  v.  Bremner,  9 
C.  B.,  N.  S.  1  ;  K.  &  G.  352  ;  30  L.  J.,  C.  P.  33  ; 
7  Jut.,  N.  S.  371 ;  3  L.  T.  375 ;  9  W.  R.  144. 

There  mav  be  cases  in  which  the  clerk  of  the 
peace  is  authoriased  to  make  correction  of  a  mis- 
take in  the  printed  lists  before  signing  and 
delivering  them,  and  the  document,  when  so 
corrected,  and  signed  and  delivered,  will  be  the 
final  and  true  register.    2h. 

The  6  &  7  Vict.  c.  18,  s.  47,  so  far  as  it  requires 
the  delivery  to  the  sheriff  to  be  made  before  the 
30th  November,  is  directory  only,  and  failure  to 
comply  with  it  does  not  avoid  the  register.    lb. 

In  revising  the  lists  of  voters  for  a  county,  the 
barrister,  by  inadvertence,  drew  his  pen  through 
the  name  of  A.,  which  he  did  not  intend  to 
strike  out.  Discovering  his  error,  he  partially 
effaced  the  obliterating  mark,  and  did  not  place 
his  initials  against  the  line  in  the  margin,  which 
by  6  &  7  Vict.  c.  18,  s.  41,  he  should  have  done, 
if  he  had  intended  an  alteration.  In  printing 
the  lists  to  form  the  register  for  the  ensuing  year, 
the  clerk  of  the  peace,  assuming  that  A.'s  name 
had  been  expunged  by  the  revising  barrister, 


be  admissible  in  evidence  upon  its  mere  produc- 
tion by  the  returning  officer,  and  therefore  an 
examined  or  a  certifi^  copy  of  it  is  also  admis- 
sible. Eeed  v.  Zambj  6  H.  &  N.  75 ;  29  L.  J., 
Ex.  452  ;  6  Jur.,  N.  S.  828. 

Inserting  ITnqnalifled  Penons  in  List  of 
Voters.] — In  an  action  against  an  overseer  for  a 
penalty  under  2  Will.  4,  c.  45,  s.  76,  for  wilfully 
inserting  in  the  list  of  voters  the  names  of  per- 
sons not  entitled  to  vote,  it  is  not  essential  that 
he  should  have  acted  from  any  corrupt  motive  ; 
it  is  sufficient  if  he  hs^  acted  wilfully.  2hrr  v. 
MGahey,7C.&T.Sm. 

II.    ELECTION    OP    MEMBERS. 

1.  Nomination. 

Expenses  o£] — ^The  expenses  of  carrying  into 
effect  the  provisions  of  tne  Ballot  Act,  1872  (35 
&  36  Vict.  c.  33),  are  to  be  borne  in  the  first  in- 
stance by  the  returning  officer,  and  to  be  appor- 
tioned between  and  recovered  by  him  from  the 
several  candidates.  Davies  v.  Kensington  (^Lord)f 
9  L.  R.,  C.  P.  720  ;  43  L.  J.,  C.  P.  370  ;  30  L.  T. 
610  ;  22  W.  R.  707. 

The  prepayment  of  or  security  for  the  estimated 
amount  of  such  expenses  cannot  be  insisted  upon 
by  the  returning  officer  as  a  condition  precedent 
to  his  putting  the  candidate  in  nomination.    Ih, 

When,  therefore,  the  returning  officer  refused 
to  nominate  one  of  two  candidates  on  the  ground 
that  he  declined  to  submit  to  such  a  demand, 
the  return  of  the  other  candidate  was  declared 
void,    lb, 

2.  Voting. 

Voting  for  DisqtDudified  Candidates.]— A  vote 
g^ven  for  a  disqualified  candidate  is  not  a  mere 
nullity,  unless  the  voter  had  notice  of  the  dis- 
qualification ;  and,  theref  ore,  where  a  disqualified 
candidate  has,  under  such  circumstances,  a 
majority  of  votes,  the  defeated  candidate  cannot 
claim  a  scrutiny.  Beg,  v.  Franklin,  6  Ir.  R^,  C. 
L.  239. 

A  candidate  in  a  minority,  declared  entitled  to 
the  seat,  where  the  rival  candidate  had  been  un- 
seated for  disqualification  (arising  from  intimida- 
tion and  undue  infiuence  by  himself  and  his 
agents),  which  existed  previously  to  the  electioi^, 
and,  in  the  opinion  of  tne  majority  of  the  court, 
had  been  brought  to  the  knowledge  of  the  electors 
before  they  voted  for  him.    Monahan,  C.  J.,  dis- 

'.^  y-j.      ti     r        '  •_  ^*  4.\. ^«'«f«^  K^i,    sentiente.    Trench  v.  Nolan,  6  Ir.  R.,  C.  L.  464  ; 

omitted  it,  and  a  few  copies  of  the  pnnted  booK   ^^  j^  T  69  •  20  W  R  833— C  P 
were  pl^^f <?re  the  exror  was  d^^^^^^  Hav- j     y^^^^^  ^^^.^  ^^  ihe  disqualification  of  a  can- 

didate is  brought  home  to  the  electors,  who  vote 


ing  his  attention  called  to  the  blunder,  the  clerk 
of  the  peace  corrected  it  by  causing  a  fresh  leaf 
to  be  printed,  inserting  A.'s  name  in  the  proper 
place,  with  the  consecutive  number  prefixed  to  it, 
with  the  addition  of  the  letter  A.,  thus  :  "  5638 
A."  and  sent  copies  of  the  newly-printed  leaf  to 
the  purchasers  of  the  before-mentioned  so-called 
copies,  requesting  them  to  substitute  it  for  the 
corresponding  leaf  in  the  book  so  sold  to  them. 
The  cterk  of  the  peace  afterwards  signed  and  de- 
livered to  the  sheriff  the  book  as  corrected  :— 
Held,  that  the  book  so  signed  and  delivered  to 
the  sheriff  was  the  raster  for  the  year,  and  con- 
sequently that  a  notice  of  objection  signed  by  A. 
was  a  good  notice.    lb. 

The  register  of  voters  at  a  parliamentary  elec- 
tion is  a  document  of  such  a  public  nature  as  to 


for  him,  their  votes  are  simply  thrown  away. 
Tipperary  Election  Petition,  In  re,  Morton  v. 
Scully,  Moore  v.  Scully,  9  Ir.  B.,  C.  L.  217— C. 
P. ;  and  Beg,  v.  Tewkesbury  (^Mayor,  A'c),  3 
L.  R.,  Q.  B.  629 ;  37  L.  J.,  Q.  B.  288 ;  18  L.  T. 
851  ;  16  W.  R.  1200  ;  9  B.  &  a  683, 

Voting  Papers.]— Voting  papers  at  municipal 
elections  are  not  cnaigeable  with  duty  by  33  9c 
34  Vict.  c.  97,  and  need  no  stjamp.  Rea,  v. 
Strachan,  7  L.  R.,  Q.  B.  463  ;  41  L.  J.,  Q.  B., 
210  ;  26  L.  T,  836  ;  20  W.  R.  629. 

Xistaking  Ballot  Aet.]— Althoogh  a  parlia- 
mentary or  muni<^pal  election  wiU  be  void  by 
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the  OQmmon  law  ol  parliament,  if  it  is  so  con* 
ckicted  that  either  tnere  ia  no  real  electing  by 
ih&  constituency  at  all,  or  it  is  not  really  con- 
ducted under  the  subsiBting  election  law,  which 
is  now  an  election  by  ballot,  yet  if  there  is  no 
reasonable  ground  to  believe  that  a  majority  of 
the  electors  maj^  have  been  nrevented  from  vot- 
ing^ in  favour  aC  the  candidate  they  preferred, 
and  if  the  election  is  substantially  an  election  by 
ballot,  the  election  will  not  be  void  by  the  com- 
mon law  of  parliament,  notwithstanding  there 
may  have  been  mistake  or  misconduct  in  the  use 
of  the  maphinery  of  the  Ballot  Act.  Woodioard 
V.  8ar8<m»,  10  L.  B.,  C.  P.  733  ;  44  L.  J.,  C.  P. 
293  ;  32  X.  T.  867. 

The  Ballot  Act,  1872  (35  &  36  Vict.  c.  33), 
8. 13,  is  only  declaoratoiy  of  what  would  have  been 
the  law  applicable  to  elections  under  that  act  if 
that  section  had  not  existed,  and  therefore  to 
rdnder  an  electUn  invidid  for  non-observance  of 
tiie  rules  or  foima  of  the  Ballot  Act,  the  non-ob- 
aervance  must  be  so  great  as  to  amount  to  a  con- 
dnoting  of  the  eleetion  contrary  to  the  principle 
ef  aA  election  by  ballot  and  be  such  that  it 
fitherdidor  might  have  affected  the  result  of 
the  election.    lb, 

.'.-.  Ballot  Fapen  maat  be  Baerctly  Harked.] 

«^The  enactment  in  the  Ballot  Act,  1872,  &  2, 
aft  to  the  ballot  paper  being  secretly  marked  by 
the  voter,  is  an  absolute  enactment,  and  must 
tfieretore  be  obeyed  strictly,  but  the  manner  in 
nhich  the  voter  is  to  mark  such  paper  isenacted 
*  ijIDky  in  the  disectory  part  of  the  statute,  and 
theveCere  it  is  wifficieat  if  it  is  obejed  siUMtan- 
tially.    lb, 

When   Properly   Harked.  J  —  A  ballot 

Saper  may  be  well  marked,  although  the  mark 
oes  not  aiscolonr  the  paper,  or  appear  to  have 
tieen  made  with  a  pencil,  if  f^om  any  circum- 
stances the  court  can  infer  that  the  marks  were 
intentionaUy  made.  A  ballot  paper  may  be  well 
marked  for  one  candidate,  alAough  a  great  por- 
tion of  the  cross  is  opposite  the  name  of  another 
candidate,  if  the  point  of  intersection  of  the 
crossing  lines  la  opposite  the  name  of  the  former. 
A  ballot  paper  marked  only  with  a  cross  on  the 
back  of  the  paper  is  bad.  McLaren  v.  MUne 
Bofiie,  7  Q.  B.  D.  477  ;  50  L.  J.,  Q.  B.  658  ;  46 
L.  T.  350 ;  30  W.  R.  85. 

*  And  it  has  been  held,  that  a  ballot  paper 
ought  not  to  be  rejected  because  the  voter's 
mark,  placed  on  the  right  hand  side,  after  the 
Candidate's  name,  is  placed  on  the  left  of  the 
vertical  line  delineated  on  the  ballot  paper. 
Shell  V.  EnnUf  8  Jr.  R.,  C.  L.  240. 

Marked  Begister—GoneliiaiTeness  ol]— When 
the  marked  register  shews  that  a  voter  has  al- 
ready voted,  it  is  primft  facie  sufficient  for  adding 
his  subsequently-tendered  vote  to  the  poll  that 
he  swears  he  did  not  previously  vote,  and  that 
the  marked  register  is  wrong.  When  the  marked 
register  shews  that  a  voter  did  not  vote,  it  is  not 
conclusive  on  a  scrutiny,  but  it  may  be  proved 
that  the  voter  did  vote,  and  his  vote,  on  a  paper 
touing  the  number  of  another  elector,  will  be 
valid.    Ih, 

Berutiny.]— Whether  the  vote  of  an  alien  on 
the  register  will  be  struck  off  on  a  scrutiny,  con- 
aideved.  Where,  on  a  scnitiny,  one  person  claims 
ft#  be  the  person  on  the  register,  and  it  is  alleged 


that  another  person,  who  does  not  himself  elaim 
the  vote,  is  the  person  on  the  register,  the 
nature  of  the  qualification  may  be  inquired 
into  for  the  purpose  of  deciding  who  is  the 
voter.     lb. 

On  a  scrutiny  there  is  no  power  to  inquire 
whether  or  not  certain  inhabitant  occupiers 
should  have  been  rated  under  30  &  31  Yict.  c. 
102,  s.  3,  in  order  to  entitle  them  to  vote,  when 
their  names  were  on  the  list  of  voters,  and  no 
objection  was  taken  to  them  before  the  revising 
barrister,  and  no  express  decision  was  given  by 
him  as  to  their  right  to  be  registered,  ^llnbury 
Election  PetUtan,  In  re,  Ryder  v.  JlamiUon,  4 
L.  B.,  C.  P.  659  ;  38  L.  J.,  C.  P.  260  ;  17  W.  B. 
795. 

Inspection  of  Ballot  Papers.] — ^Liberty  was 
given  to  the  clerk  of  the  crown  and  hanaper  to 
open  the  packet  of  rejected  ballot  papers,  and  to 
permit  the  petitioner  and  his  agents  to  inspect 
certain  ballot  papers  which  had  been  rejected  by 
the  returning  omcor  on  the  ground  that  there 
were  upon  Uiem  ^'  writing  or  marks  by  which 
the  voters  could  be  identified,'^  but  so  as  not  to 
permit  any  inspection  of  the  numbers  on  the 
backs  of  the  ballot  papers  correspomling  with 
the  numbers  on  the  counterfoils.  Tyrone  Elee* 
tion  Petition,  In  re,  Maeartney  v.  Corry,  7  Ir. 
R.,  C.  L.  190  ;  21  W.  E.  627. 


What  lUegal.] — In  the  case  of  an  occasional 
vacancy  occurring  in  a  town  council,  the  com- 
missioners elected  a  candidate  to  fill  it,  by  placing 
their  votes  written  on  slips  of  paper  in  a  hat,  and 
subsequently  dnC^ing  the  slips  out,  and  allowing 
them  to  be  lost,  so  that  no  scrutiny  could  be  had  : 
— Semble,  such  a  mode  of  election  cannot  be  sus- 
tained.    Reg,  V.  Hayley,  11  Ir.  R.,  C.  L.  360. 


Only  Xethod  of  Defeatiiig  Candidate.]— In 
the  election  of  a  member  of  parliament,  there  is 
no  way  of  defleating  the  election  of  one  candidate 
but  by  voting  for  another.  Re^e  v.  Monday, 
Cowp.  630. 

Of  Prisoner  in  Custody.]— The  court  wiU  not 
grant  a  habeas  corpus  to  enable  a  prisoner,  in 
custody  upon  a  conviction  of  misdemeanor,  to 
vote  at  an  election  of  a  member  of  parliament, 
Jone»,  In  re,  4  N.  &  M.  340  ;  2  A.  &  B.  436  ;  1 
H.  &  W.  7. 

Cannot  be  Xzeluded  by  a  Resolution  of  the 
House  of  Commons.] — A  resolution  of  the  House 
of  Commons  has  no  effect  to  exclude  from  the 
enjoyment  of  the  franchise  of  voting  any  person 
or  class  in  whom  the  right  is  already  vested  by 
statute.  Bulmer  v.  Xorrin,  K.  &  G.  321  ;  30 
L.  J.,  C.  P.  25  ;  7  Jur.,  N.  S.  342. 


3.  CAKDIDATE8. 

Ineapaoity.]— To  incapacitate  a  person  from 
being  elected  as  a  member  of  the  House  of 
Commons,  as  *'  executing,  holding,  or  enjoy- 
ing "  a  contract  made  for  the  public  service 
within  22  Geo.  3,  c.  45,  s.  1,  such  contract  must 
at  the  time  of  the  election  be  an  executory  one. 
Manchester  Ulection  Petition,  In  re,  Royse  v. 
Rirley,  4  L.  R.,  C.  P.  296  ;  38  L.  J.,  C.  P.  2aH  : 
20L.T.786;  17  W.  R.  827. 

\Miere,  therefore,  under  a  contract  for  the 
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supply  of  goods,  the  goods  had  been  deliyerod  to 
and  accepted  by  the  goverament  before  the 
election,  and  at  the  time  of  the  election  nothing 
remained  to  be  done  under  the  contract  except 
for  the  goyemment  to  pay  the  price  which  pre- 
viously had  become  ascertained  and  was  payable, 
the  contractor  was  held  not  to  be  disqualified, 
since  the  contract  at  the  time  of  the  election  was 
executed,  and  not  within  the  statute.    lb. 

The  22  Qeo.  3,  c.  45,  s.  1,  applies  only  to  cases 
where  the  person  contracting  with  the  govern- 
ment knew,  or  ought  reasonably  to  have  known, 
that  he  was  so  dealing  with  the  government. 
2b, 

An  army  clothier,  who  contracts  with  a 
colonel  of  a  regiment  or  his  agents  to  furnish 
clothing  for  such  regiment^  is  not  within  22  Geo.  3, 
c  45,  which  renders  all  persons  holding  con- 
tracts for  the  public  service  incapable  of  being 
elected  or  sitting  In  the  House  of  Commons. 
Tkomjficn  v.  Pearw^  3  Moore,  260  ;  1  B.  &  B. 
25. 

The  standing  counsel  to  the  India  Board  is 
disqualified.  See  29  &  30  Vict.  c.  20  ;  14  L.  T. 
465. 

If  an  elector  at  a  municipal  election,  having 
knowledge  or  notice  of  the  disqualification  of  a 
candidate,  wilfully  votes  for  him,  his  vote  is 
thrown  away.  Reg,  v.  Tewkesburu  (^Mayor,  A'o,^, 
3  L.  E.,  Q.  B.  629;  37  L.  J.,  Q.  B.  288  ;  18  L.  T. 
«61 ;  16  W.  R.  1200  ;  9  B.  &  S.  683. 

But  knowledge  of  the  fact  which  crates  a 
legal  disqualification,  does  not  involve  knowledge 
that  the  candidate  is  legally  disqualified.  lb, 
.  In  1848  Mitchell  was  convicted  in  Ireland  of 
treason-felony,  and  sentenced  to  transuortation 
for  fourteen  years.  He  escaped  within  tnat  time, 
and  did  not  afterwards  undergo  the  rest  of 
the  sentence  or  obtain  a  pardon.  In  1853  he  was 
natnralhsed  as  a  citizen  of  the  United  States, 
and  was  at  the  time  of  his  election,  1875,  a  na- 
tural-bom British  subject  who  had  become  an 
alien  :--Held,  that  he  was  on  both  these  grounds 
disqualified  from  being  elected  a  member  of  the 
House  of  Commons,  and  that  a  notice  of  these 
disqualifications  being  brought  home  to  the 
electors  who  voted  for  him,  their  votes  were 
thrown  away,  and  the  candidate  in  the  minority 
was  entitled  to  the  seat.  Tinperary  Jfflectiwi 
Petitum,  In  re,  Morton  v.  Scully,  Moore  v. 
Sevlly,  9  Ir.  B.,  C.  L.  217. 

liability  of— -Expeniei  of  Election.] — A  can- 
didate is  only  liable  for  such  expenses  as  are 
imposed  by  positive  statute,  or  by  his  own  con- 
sent, express  or  implied,  notwithstanding  there 
2nay  have  been  a  long  usage  for  the  expenses 
being  rateably  defrayed  by  the  candidates.' 
MorrU  v.  Burdett,  1  Camp.  218  ;  2  M.  &  S. 
212. 

A  candidate  for  the  representation  of  a  city 
or  a  borough  is  not  liable  for  hustings  erected 
without  his  own  consent  or  that  of  his  agent.  Tb, 

But  if  he  makes  use  of  such  hustings  for  the 
accommodation  of  himself  or  of  his  agents,  a  pro- 
mise to  contribute  to  the  expense  of  erecting 
them  will  be  inferred.    lb. 

By  51  Geo.  3,  c  126,  one  of  two  candidates 
for  the  city  of  Westminster  was  only  liable  to 
the  bailiffs  for  a  moiety  of  the  expenses  of  the 
hustings.  MorrU  v.  Cochnme  QLord),  1  M.  & 
8.283. 

But  a  person  who  was  nominated  and  elected 
to  serve  in  Parliament  for  the  city  of  West- 


minster, without  being  present  at,  or  in  any  way 
interfering  himself  or  by  his  agents  with  the 
election,  or  holding  himself  out,  or  authorizing 
any  one  else  to  hold  him  out,  as  a  candidate,  but 
af  terwaixls  took  his  seat  in  the  House  of  Com- 
mons, was  not  chaigeable  with  the  expenses 
under  51  Geo.  3,  c.  126.  MorrU  v.  Burdett, 
2  M.  &  S.  212  ;  overruling  S,  C,  1  Camp.  221. 

If  the  candidates  at  a  county  election  jointly 
desired  the  sheriff  to  erect  hustings,  provide  poll 
clerks,  and  retain  an  assessor,  promising  to  de- 
fray the  expense  so  incurred,  they  were  jointly 
liable  to  him,  notwithstanding  18  Geo.  2,  c.  18, 
s.  7.     Wathen  v.  Sandys,  2  Camp.  640. 

But  if  they  had  not  jointly  promised  they 
must  have  been  separately  sued  under  18  Geo.  2, 
c.  18,  s.  7.    lb, 

A  sheriff  is  not  entitled  to  charge  the  candi- 
dates with  any  part  of  the  expense  necessarily 
incurred  by  him  in  executing  the  writ  and  mak- 
ing the  return ;  and  for  those  things  expressly 
ordered  by  the  candidates  they  are  only  bound 
to  make  him  a  fair  remuneration,  although  he 
himself  may  have  paid  more  in  submitting  to 
exorbitant  charges  usually  made  on  such  occa- 
sions. 2b,  See  also  Jbavies  v.  JCm^ington 
(^Lord),  ante,  col.  970. 

Bight  to  be  Prosont  in  Polling  Stations.  ]^A 
candidate  at  a  parliamentary  or  municipal  elec- 
tion has  a  general  right  to  be  present  in  a  polling 
station  at  the  election,  and  not  merely  a  quali- 
fied right  to  be  present  for  the  purpose  of  under- 
taking the  duties  of  an  agent,  or  of  assisting  his 
agent.  Clementson  v.  Mason,  10  L.  R.,  C.  P. 
209  ;  44  L.  J.,  C.  P.  171 ;  32  L.  T.  325  ;  23  W.  R, 
620. 

4.  Agents. 

Liability  of.] — ^An  election  agent  is  not  liable 
to  be  sued  for  the  services  of  persons  employed 
by  him  in  canvassing  voters,  without  proof  of  an 
undertaking  on  the  part  of  such  agent  to  make 
himself  personally  liable  for  those  servicesL 
liongbottom  v.  Rodgert,  2  M.  &  G.  427. 

But  slight  evidence  is  sufficient  to  shew  that 
the  credit  was  given  to  the  agent.    lb. 


Acts  of— How  fiur  Binding  on  Candidate/]— In 

an  action  for  work  and  labour,  the  plaintiff  who 
was  an  attorney,  proved  that  he  had  rendered 
professional  services  for  the  defendant  as  his 
agent  at  a  contested  election  for  a  seat  in  parlia- 
ment. It  also  appeared  on  the  plaintiff's  evidence, 
that  the  plaintiff  voted  at  the  election  for  the 
dd^endant,  although  by  law  a  paid  agent  is  for- 
bidden to  vote.  The  defendant  gave  evidence 
to  e^ew  that  the  plaintiff  agreed  to  render  his 
services  gratuitously.  The  judge  directed  the 
juiy,  tihat  the  plaintiff  was  entitled  to  a  verdict, 
unless  the  defendant  made  out  to  their  satisfac- 
tion that  the  services  were  to  be  gratuitous  : — 
Held  a  misdirection,  and  that  the  true  question 
for  the  jury  should  have  been,  whether,  taking 
all  the  evidence  together,  the  plaintiff  had  made 
out  he'was  to  be  paid  for  the  services.  Hingetton 
V.  Xeliy,  18  L.  J.,  Ex.  360. 

Personal  expenses  of  a  candidate,  such  as  hotel 
bills,  railway  fares,  and  the  like,  were  not  within 
17  &  18  Vict.  c.  102,  s.  16.  Grant  v.  Owinneis, 
17  C.  B.  190  ;  25  L.  J.,  C.  P.  66  ;  1  Jur.,  N.  S. 
1217. 

A  member  of  a  committee  who  conducts  an 
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election  for  a  candidate,  is  such  an  agent  as  will 
bind  his  principal  by  his  acts.  Honey  wood  v. 
Geary,  6  Esp.  119. 

Two  of  tne  electors  of  a  borough  went  to  a 
banker  there,  and  said  they  wished  to  draw 
cheques  upon  the  bank.  The  banker  promised 
to  honour  any  cheques  they  might  draw.  The 
cheques  drawn  were  signed  by  one  only,  but  the 
account  in  the  banker's  books  was  opened  in  the 
joint  names  : — Held,  that  they  might  maintain  a 
joint  action  against  the  candidate,  in  whose  in- 
terest they  were,  if  he  adopted  the  payments 
made.    Bremhridge  ▼.  RoherU^  6  0.  &  P.  186. 

In  an  action  by  an  innkeeper  against  one  of 
the  committee  of  a  candidate  at  a  contested  elec- 
tion, for  refreshments  supplied  to  voters,  which 
were,  in  fact,  ordered  through  a  third  party, 
M. : — Held,  that  the  innkeeper  was  bound,  in 
order  to  recover  in  the  action,  to  prove  that  M. 
was  employed  by  the  defendant  and  others  to 
give  the  order,  and  that  the  defendant,  in  so 
employing  M.,  was  not  acting  as  agent  for  any 
other  person ;  or  else  that  M.  was  a  principal 
jointly  with  the  defendant,  or  with  the  defendant 
and  others  ;  and  that  it  would  make  no  differ- 
ence, that  the  innkeeper,  at  the  time,  considered 
M.  as  authorized  to  contract  on  behalf  of  the 
candidate,  if  in  fact  he  was  not  so  authorized. 
Thomas  v.  Edwards,  2  M.  ^  W.  215. 

If  a  person  who  was  not  himself  a  candidate, 
and  who  was  not  known  to  the  party  who  sup- 
iplied  refreshments  to  be  an  agent  of  a  candidate, 
opened  a  public-house  at  an  election,  and  ordered 
supplies  for  the  voters,  he  was  personally  liable 
to  pay,  and  the  7  &  8  Will.  3,  c.  24,  afforded  him 
no  defence,  if  the  goods  were  supplied  entirely 
on  his  credit.  Thffinas  v.  Ilarriet,  6  0.  &  P. 
615. 

Elaetion  XxpenMs — ^Payment  of  CanyaMtn  by 
8nb-JLg«Bt  instead  of  l^cpense  Agent.}— It  is 
unlawful  for  any  election  agent  or  sub-agent, 
except  the  expense  agent,  to  make  payments  on 
behalf  of  the  candi£ftte  even  for  current  dis- 
bursements, and  such  payments  cannot  be  re- 
covered from  the  candidate.  An  election  sub- 
agent,  who  was  a  solicitor,  employed  canvassers 
for  the  work  of  the  election,  and  paid  them  out 
of  his  own  moneys.  The  expense  agent  having 
disallowed  these  payments,  the  sub-agent  brought 
an  action  aeainst  the  candidate  in  the  district 
registry  for  uie  money  expended.  The  candidate 
obtained  the  common  order  to  tax  the  plaintiff^s 
account  as  a  solicitor's  bill  of  costs,  and  then 
obtained  an  order  to  stay  further  proceedings  in 
the  action  pending  the  taxation.  On  the  taxation 
the  candidate  objected  to  the  payments  asilleg^ 
under  the  2nd  section  of  the  Coirupt  Practices 
Act,  1868  (26  &  27  Vict.  c.  29)  :— Held,  that  the 
payments  were  illegal;  that  although  the  sub- 
agent  had  an  implied  authority  to  employ  can- 
vassers, he  had  no  implied  authority  to  pay  them, 
and  therefore  he  could  not  recover  the  amount 
expended  from  the  candidate.  Parhcr,  In  re, 
21  Ch.  D.  408  ;  52  L.  J.,  Ch.  159  ;  47  L.  T.  633  ; 
31  W.  R.  212  ;   47  J.  P.,  36,  516— C.  A. 

Held,  also,  that  the  candidate  could  take  the 
objection  of  illegality  on  the  taxation  of  tibe  bill 
of  costs.    Ih, 

Whether  the  order  to  stay  proceedings  in  the 
action  pending  the  taxation  was  regular,  quaore. 

Taxation  of  Bills.]— The  chaiges  of  solicitors 


employed  as  electioneering  agents,  are  taxable 
under  6  &  7  Vict.  c.  73,  s.  37.  Osborne,  In  re, 
25  Beav.  353 ;  27  L.  J.,  Ch.  532  ;  4  Jur.,  N.  S. 
296. 

But  a  solicitor  who  has  been  employed  as  an 
electioneering  agent  will  not  be  allowed  to  have 
his  costs  taxed.  Oliver,  In  re,  2  L.  R.,  £q.  3  ; 
36  L.  J.,  Ch.  261. 

5.    AUDITOBS. 

The  17  &  18  Vict,  c  102,  s.  15,  enacting  that, 
once  in  every  year,  in  August,  the  returning 
officer  of  every  county  shall  appoint  an  election 
auditor  for  and  during  the  year  then  next  ensu- 
ing, and  until  another  appointment  of  election 
auditor  shall  be  made,  is  directory,  and  an  ap- 
pointment in  Marc^,  1857,  by  the  sheriff,  who 
came  into  office  in  that  month,  was  valid,  and 
superseded  an  appointment  made  in  1854.  Beg, 
V.  Griffiths,  7  El.  &  BL  952  ;  26  L.  J.,  Q.  B.  313  ; 
3  Jur.,  N.  S.  618. 

A.  was  proposed  and  seconded  with  his  own 
consent,  as  a  candidate  at  an  election  for  a 
county,  but  withdrew  before  the  shew  of  hands. 
No  bills  of  charges  or  claims  against  him  were 
sent  to  the  election  auditor  : — Held,  that  he  wa9 
nevertheless  liable  under  17  &  18  Vict,  c  102, 
and  21  &  22  Vict.  c.  87,  to  pay  the  election  auditor 
the  fee  of  10/.  Edwards  v.  WhiUhnr^,  5  H.  & 
N.  131 ;  29  L.  J.,  Ex.  329  ;  2  L.  T.  302 ;  8  W.  R, 
183. 

6.  Betubkino  and  Pbbsidino  Offigbbs. 

Dntlei  of.]— By  2  Will.  4,  c.  45,  s.  68,  at  every 
contested  election  the  returning  officer  shall,  if 
required  thereto  by  or  on  behalf  of  any  candidate, 
on  the  day  fixed  for  the  election,  and  if  not  so 
required  may,  if  it  shall  appear  to  him  expedient, 
cause  to  be  erected,  for  taking  the  poll  at  such 
election,  different  booths.  And  by  s.  71 ,  all  booths 
erected  for  the  convenience  of  taking  polls  shall 
be  erected  at  the  joint  and  equal  expense  of  the 
several  candidates  : — Held,  that  the  "  contested 
election"  referred  to  in  s.  68  is  the  poll,  and  the 
candidates  referred  to  in  s.  71  are  candidates  who 
go  to  or  demand  a  poll.  Muntz  v.  Shtrge,  8  M, 
&  W.  302. 

Under  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  it  is  the  duty  of  the  presiding  officer  at  a 
polling  station,  or  a  clerk  deputed  by  him,  which- 
ever of  them  in  fact  undertakes  it,  to  deliver  to 
the  voters  ballot  papers  bearing  the  official  mark, 
and  to  be  present,  so  that  each  voter,  before 
placing  his  ballot  paper  in  the  box,  can  shew  to 
him  the  official  mark  on  its  back ;  but  primft 
facie,  and  in  the  absence  of  it  appearing  that  a 
clerk  has  been  deputed  by  such  presiding  officer 
to  fulfil  it,  the  duty  lies  on  such  officer.  Pieher" 
ing  V.  James,  8  L.  R.,  C.  P.  489  ;  42  L.  J.,  C.  P. 
217  ;  21  W.  R.  786  j  S,  C,  nom.  Janes  v.  Piker* 
ing,  29  L.  T.  210. 

But  it  is  doubtful  whether  there  is  a  similar 
duty  as  to  ascertaining,  before  the  voters  put 
their  ballot  papers  in  the  box,  whether  they  are 
properly  marked  with  the  official  mark.    lb. 

Liability  of  Aotlon.]— When  the  presiding 
officer  or  clerk  commits  a  breach  of  duty,  he  is 
liable  to  an  action  for  damages  by  the  party 
aggrieved,  though  the  breach  may  not  be  wilful 
or  malicious.    lb. 

When  a  declaration  sufficiently  states  the  duty, 
and  a  breach  thereof  by  the  defendant,  and  after 
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fltating  facts  not  sufficientlj  shewing  the  plain- 
tiff is  aggrieved,  alleges  that  **  by  reason  of  such 
neglect  of  duty,  the  plaintiff  was  prevented  from 
bemg  elected,"  such  allegation  is  one  of  fact,  and 
sufficient  to  shew  the  plaintiff  is  aggrieved.    lb. 

By  6  &  7  Vict.  c.  18,  s.  82,  no  scrutiny  shall  be 
allowed  by  or  before  any  returning  officer.  A 
declaration  alleged  that  the  plaintiff  offered  his 
vote  for  choosing  a  burgess,  but  that  the  defen- 
dant, a  returning  officer,  ordered  and  allowed  a 
scrutiny,  and  adjudged  and  determined,  after 
such  scrutiny,  that  the  plaintiff  was  not  entitled 
to  give  his  vote ;  whereby  the  plaintiff  was  not 
only  delayed  in  the  exercise  of  the  privilege,  but 
was  then  wholly  deprived  of  his  privilege,  and  a 
burgess  was  elected  without  any  vote  of  the 
plamtiff : — Held,  first,  that  the  words  after  the 
**  whereby,"  were  a  sufficient  averment  of  matter 
of  fact,  and  were  not  merely  an  inference  drawn 
from  preceding  allegations.  Pryoe  v.  Belcher, 
4  D.  &  L.  238  ;  3  C.  B.  58  ;  15  L.  J.,  C.  P.  306  ; 
11  Jur.  675. 

Held,  secondly,  that  the  matter  of  fact  so 
averred  ^ewed  a  sufficient  injury  and  damage, 
and  which  might  have  resulted  from  holding  the 
scrutiny.    lb. 

A  person  was  on  the  register  of  voters  for  a 
borough,  and  tendered  his  vote  for  one  of  the 
candidates  at  a  contested  election  for  a  member 
to  serve  in  parliament  for  that  borough ;  the  re- 
turning officer  mistaking  the  duty  required  of  him 
by  6  &  7  Vict.  c.  18,  s.  81^  allowed  a  scrutiny  upon, 
and  finally  refused  to  receive  and  record,  the  vote. 
He  had  ceased  to  reside  in  the  borough,  or  within 
seven  miles  thereof,  for  some  time  before  the 
election,  and  was,  therefore,  not  entitled  to  vote. 
In  an  action  against  the  returning  officer : — Held, 
that  a  person  on  the  register  of  voters,  but  having 
lost  his  right  to  vote  by  the  provisions  of  6  &  7 
Vict.  c.  18,  &  79,  cannot  recover  damages  against 
a  returning  officer  (no  malice  existing)  for  re- 
fusing to  receive  his  vote  at  the  poll.  Pryce  v. 
Belchert,  4  C.  B.  867  ;  16  L.  J.,  C.  P.  264. 

If  a  returning  officer,  without  malice  or  any 
improper  motive,  but  exercising  his  judgment 
honestly,  refuses  to  receive  the  vote  of  a  person 
entitled  to  vote  at  an  election,  no  action  will  lie 
against  him  at  the  suit  of  such  person.  Tozer  v. 
Child,  7  El.  &  BL  377 ;  26  L.  J.,  Q.  B.  161 ;  8 
Jut.,  N.  8. 774— Ex.  Ch. 

Upon  the  election  of  a  member  of  parliament, 
A.'s  vote,  having  been  objected  to,  was  rejected 
by  the  returning  officer's  deputy,  as  being  the 
vote  of  a  paid  agent  of  the  candidate  for  whom 
it  was  tendered,  and  a  note  to  that  effect  was 
entered  by  the  deputy  in  the  poll  book  :^Hdd, 
that  this  substantially  amounted  to  a  recording 
of  the  vote  by  the  deputy,  whereby  it  became  the 
duty  of  the  returning  officer,  on  the  inspection  of 
the  poll  book,  to  cast  up  that  vote  with  the  oU^er 
votes  recorded  for  the  same  candidate ;  and  for 
breach  of  which  duty  the  returning  officer  was 
liable  in  an  action.  M*  Ootoan  v.  Sedley,  8  Jr.  C. 
L.  R.  342— Ex.  Ch. 

In  an  action  against  a  returning  officer,  for  re- 
fusing the  vote  of  an  inhabitant  on  the  election 
of  a  member  of  parliament,  the  malice  of  the  de- 
fendant is  an  essential  ingredient  to  support  such 
action.     Cullen  v.  Morris,  2  Stark.  677. 

And  malice  must  be  proved  as  well  as  laid. 
Drewe  v.  Cmlton,  1  East,  663,  n. ;  8,  P.,  Milward 
V.  Sargeant,  1  East,  977,  n. 

An  action  lies  against  a  returning  officer  at 
an  election,  for  500;.  penalty,  under  7  &  8  Will.  3, 


c.  25,  s.  6,  for  not  delivering  a  copy  of  the  poll 
to  a  candidate,  on  being  required.  Smith  v. 
Phillips,  1  Bro.  P.  C.  69. 

To  Cost!.] — ^A  returning  officer,  acting 


bonft  fide,  put  such  an  erroneous  construction 
upon  a  section  of  the  Ballot  Act  as  rendered  a 

Eetition  necessary ;  the  court  declined  to  order 
im  to  pay  any  part  of  the  costs.    Shell  v.  Ennis, 
8  Ir.  R.,  C.  L.  240. 

A  returning  officer  having,  on  his  own  mere 
motion,  and  without  the  interference  of  cither 
candidate,  put  such  an  erroneous  constructioii 
upon  a  section  of  the  Ballot  Act  as  rendered  a 
petition  necessary.  The  court  decided  that  the 
petitioner  and  respondent  should  each  bear  his 
own  costs.    Ih, 

Double  Betnmi.] — At  an  election  when  there 
were  two  candidates  for  one  seat,  the  returning 
officer,  by  rejecting  several  votes  given  for  the 
petitioner,  reduced  the  numbers  to  equality,  and 
was  accordingly  obliged,  under  the  circumstances, 
to  make  a  double  return.  The  court  having  de- 
cided that  those  votes  had  been  illegally  rejected, 
certified  that  the  petitioner  ought  to  have  been 
returned.    SheU  v.  EnnU,  8  Ir.  R.,  C.  L.  240. 

Aetion  by,  against  Hnndred.] — ^Where  hust- 
ings, erected  at  the  expense  of  the  candidates  at 
a  contested  election,  were  damaged  by  a  riotoua 
assembly,  and  were  afterwards  repaired  at  their 
expense  : — Held,  that  no  action  could  be  main- 
tained by  the  returning  officer  against  the  hun- 
dred.   AUen  V.  Ayre,  3  D.  &  R.  96. 

Powers  of  Sheriff  at  SlootioB.1 — If,  at  a  county 
court  held  for  the  election  of  knights  of  tho 
shire,  a  freeholder  interrupts  the  proceedings,  by 
making  a  great  noise  and  disturbance,  the  sheriff 
may  order  him  to  be  taken  into  custody,  and 
carried  before  a  justice  of  the  peace.  Spilsbury 
V.  Michlethwaite,  1  Taunt.  146. 

7.  Poll. 

When  Hone.] — ^At  a  nomination,  the  shew  of 
hands  being  in  favour  of  A.,  a  poll  was  de- 
manded for  B.,  and  a  day  fixed  for  the  poU. 
Afterwards  A.  gave  out  that  he  withdrew  m>m 
the  contest,  and  the  returning  officer  declared 
B.  to  be  duly  elected.  On  a  petition  against 
his  election^  and  claiming  the  seat  for  A. : — 
Held,  that  neither  A.  nor  B.  was  elected,  but 
that  the  election  was  void.  Wexford  Election 
Petition,  3  Ir.  R.,  C.  L.  612.  See  Reg.  v.  Cooper, 
post,  Way  {Highways). 

Cloting  Poll.] — ^A  municipal  election  held 
under  the  Municipal  Corporations  Act  (3  &  4 
Vict  c.  108),  Ir.,  and  the  Ballot  Act  of  1872 
(35  &  36  Vict  c.  33),  declared  void,  on  the 
ground  that  votes  were  received  after  four 
o'clock,  P.M.,  though  the  outer  door  of  the  house 
in  which  the  poll  took  place  was  closed  at  the 
proper  hour,  and  no  votes  were  afterwards 
received  except  from  electors  who  were  inside 
before  the  door  was  closed.  Oribbin  v.  Kirher, 
7  Ir.  R.,  C.  L.  30. 

8.  Election  Petition. 
a.  Parties. 
Bospondent,  who  may  bo.]— A  person  who 
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BSBumes  to  be  elected,  though  not  in  fact  elected, 
may  be  made  a  respondent  to  a  municipal  elec- 
tion petition  presented  under  35  &  36  Vict.  c.  (X), 
against  his  election.  Yates  y.  Leach,  9  L.  B., 
C.  P.  605  ;  43  L.  J.,  C.  P.  377  ;  30  L.  T.  790. 

There  were  two  candidates,  M.  and  L.,  for  the 
<^oe  of  councillor  at  a  municipal  election.  M. 
had  the  majority  of  yotes  and  was  declared 
elected^  but  being  disqualified  be  did  not  accept 
the  office ;  upon  which  L.  claimed  to  be  elected, 
made  the  declaration  of  acceptance  of  office  pre- 
Bcribed  by  5  &  6  WilL  4,  c.  76,  s.  50,  and  sat  and 
acted  as  councillor.  Both  M.  and  L.  were  there- 
upon made  respondents  to  a  petition  against  the 
election  presented  under  35  &  36  Vict,  c  60. 
They  eacn  gave  notice  under  s.  18  that  they  did 
not  intend  to  oppose  the  petition.  The  court 
held  that  L.  was  properly  made  respondent,  and 
Yefused  an  application  made  by  him  to  have  his 
name  struck  out  as  respondent.    Ih. 

When  BueeeMflil  Candidate  JHm.]-— At  a  par- 
liamentary election,  where  there  were  two  candi- 
dates for  one  seat,  the  candidate  who  had  the 
majority  of  votes  was  returned  and  died,  and 
after  his  death  an  elector,  who  then  knew  of  his 
death,  presented  in  due  time  a  petition  complain- 
ing of  the  return,  and  praying  the  seat  for  the 
oi£er  candidate.  The  court,  on  a  motion  for  that 
purpose  by  an  elector  who  had  been  admitted  as 
A  reflpondent,  refused  to  set  aside  the  petition. 
Tipperary  EUetitm  Petit um^  In  re^  Morton  y, 
Oalukiy,  9  Ir.  B.,  C.  L.  173. 

b.  Time  for  Piling. 

Hi&w  BeekoBML] — ^The  return  of  a  member  to 
serve  in  Parliament  is  not  made  until  the  writ 
with  the  certificate  of  the  returning  officer  in- 
dorsed thereon  reaches  the  hands  of  the  derk  of 
the  crown  in  chancery  so  that  he  may  act  upon 
it.  Poole  Eleetion  Petition,  In  fv,  HnrtUe  v. 
Waring,  9  L.  B.,  C.  P.  436  ;  43  L.  J.,  C.  P.  209  ; 
30  L.  T.  329  ;  22  W.  B.  735. 

The  election  of  a  member  for  Poole  took  place 
on  the  3rd  of  February.  On  the  morning  ol  the 
4th,  the  returning  officer  indorsed  on  the  writ  a 
certificate  of  the  return  of  W.,  and  delivered  it 
to  the  postmaster  at  Poole,  who  forwarded  it  by 
the  12.30  P.M.  mail,  properly  addressed  and  in- 
dorsed, to  the  General  Post-office  in  London, 
where  it  arrived  about  6  p.m.  It  was  sent  thence 
by  special  messenger  to  the  office  of  the  clerk  of 
the  crown  at  Westminster,  where  it  arrived  be- 
tween 8  and  9  the  same  evening.  The  office 
being  dosed,  the  document  was  left  with  a 
servant  of  the  housekeeper,  and  consequently 
did  not  reach  tiie  clerk  of  the  crown  or  any  one 
connected  with  the  office  imtil  the  morning  of 
the  5th : — ^Held,  that  the  twenty-one  days  for 
the  filing  of  a  petition  were  to  be  reckoned  from 
the  5th.    Ih, 

The  expression  twenty-one  days  in  clause  2  of 
81  &  32  Vict.  c.  125,  s.  6,  means  twenty-one  days 
exclusive  of  all  Sundays.  PegUr  v.  Gnmey 
and  JEToare,  17  W.  B.  316. 

o.  Abatement* 

Dissolution  of  Parliament.] — The  effect  of  a 
dissolution  of  Parliament  while  an  election 
petition  is  pending,  before  the  hearing  of  such 
petition,  is  that  the  petition  drops,  and  the  court 
will  order  the  sum  deposited  by  the  petitioner, 


by  way  of  security  for  costs,  to  be  returned  to 
him.  Carter  v.  Milln,  9  L.  B.,  C.  P.  117 ;  43 
L.  J.,  C.  P.  Ill  ;  22  W.  B.  318. 

d.  Particulajw. 

How  fiur  Allowed.] — An  order  'having  been 
made  by  a  judge  for  the  delivery  of  particulars 
by  the  petitioner  to  the  respondent,  stating  by 
whom,  when,  and  where  persons  alleged  to  have 
been  bribed  and  treated  had  been  so  brib^  and 
treated,  and  by  whom,  when,  and  where  can- 
vassers had  be^  employed  and  moneys  paid  for 
the  conveyance  of  voters  to  the  poll,  the  order 
was  allowed  by  the  court,  with  the  addition  of 
the  words  ^*  so  &kr  asknown.""  Jfaitde  v.  Lowley^ 
9  L.  B.,  C.  P.  165  ;  43  L.  J.,  C.  P.  103 ;  30  L.  T. 
168  ;  22  W.  B.  649. 

Where  a  judge  has  ordered  particulars  to  be 
given  of  the  persons  bribed,  but  refused  to  order 
particulars  to  be  given  of  those  who  have  bribed, 
the  court  will  not  interfere,  unless  the  judge  is 
manifestly  wrong,  as  it  is  a  matter  of  discretion. 
Beale  v.  Smith,  4  L.  B.,  C.  P.  145 ;  38  L.  J.,  C. 
P.  145  ;  17  W.  B.  317. 

Suffioioaey  of] — In  a  petition  against  the  re- 
turn of  a  member,  it  is  sufficient  to  allege  that  the 
reenondent  by  himself  and  his  agents  has  been 
guuty.  of  bribery.  Meale  v.  SmitK,  4  L.  B.,  C. 
P.  145  ;  38  L.  J.,  C.  P.  145 ;  17  W.  B.  317. 

Amendment  ol] — ^Amendment  of   par- 

'  ticulars  at  the  trial  of  election  petitions,  under 
what  circumstances  allowed,  iteywood  v.  Dod^ 
san,  44  L.  T.  285,  and  Tomline  v.  Tgler,  44  L.  T. 

187. 

SrideBOO  in  Support — AilmliilMKty.] — 

The  imrticulars  alleged  ^at  A.  bribed  B.  on  cer- 
tain days.  Evidence  of  a  promise  made  on  an 
earlier  day,  not  named  in  we  particulars,  to  B. 
by  A.,  that  he  should  be  bribed,  was  tendered  : — 
Held,  adnfissible  as  a  link  in  the  chain  of  proot 
CoUins  V.  Price,  44  L.  T.  192. 

Evidence  of  numerous  cases  of  individual 
treating  not  specified  in  the  particulars  is  not 
admissible  to  prove  general  treating.  Spencer 
V.  Harrison,  44  L.  T.  283. 

e.  List  of  ObJootioniL 

ErtOTiion  of  Timo.] — ^A  petitioner  having 
omitted  to  deliver  a  list  of  objections  six  days 
before  the  time  of  trial,  he  applied  to  the  court 
for  leave  to  g^ve  evidenoe  against  the  validity  of 
certain  votes  recorded  at  the  municipal  election, 
and  to  file  a  list  of  objections  nunc  pro  tunc : — 
Held,  that  the  court  had  no  jurisdiction  to  grant 
the  application ;  for  the  power  of  amendment 
conferred  by  the  seventh  rule  of  the  general 
rules  related  ordy  to  petitions  presented  in  due 
time,  and  did  not  relate  to  petitions  delivered 
after  the  prescribed  period.  Meld  v.  Battg,  9 
L.  B.,  C.  P.  104  ;  43  L.  J.,  C.  P.  73;  29  L.  T.747  ; 
22  W.  B.  407. 

Boeriadnatory  Caio  agalait  Potitiosn^-X^ 
tko  within  what  Time.]— The  notice  served  by  a 
respondent  of  his  intention  to  enter  into  a  re- 
criminatory case  against  the  petitioner  must  be 
served  six  clear  days  prior  to  the  trial  of  the 
election  petition,  exclnsiv«  of  Sunday,  and  ex* 
elusive  of  the  day  of  the  trial  and  of  the  day 
of  service  of  the  list  of  objections.     Qalway 
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(^Barougli)  Elect  ion  Petition,  It^  rCf  Joyce  v. 
O'Donncll,  22  W.  B.  654. 

t,  Bifloovery. 

Diieorery  of  DoeunentB.]  —  In  a  parliamen- 
taiy  election  petition  the  court  or  a  judge  at 
chambers  has  no  jurisdiction  to  make  orders 
against  the  sitting  member  for  inspection  and 
discovery  of  documents.  Moore  v.  Kennard,  10 
Q.  B.  D.  290  ;  52  L.  J.,  Q.  B.  286  ;  48  L.  T.  236  ; 
31  W.  B.  610  ;  47  J.  P.  343. 

Of  Karkad  Begister  of  Voters— When  Oranted.] 

— Jj&kyc  to  inspect  the  marked  register  of  voters 
will  be  granted  under  the  Ballot  Act,  1872  (35 
&  36  Vict.  c.  33),  schedule  1,  part  1,  rule  42, 
whether  the  petition  agaidst  the  return  of  a 
candidate  at  a  parliamentary  election  does  or 
does  not  pray  for  a  scrutiny.  James.y,  Hender- 
son, 43  L.  J.,  C.  P.  238  ;  30  L.  T.  527. 

When  Stalad  up  with  other  Doenmenti.] 

— ^A  petition,  praying  a  scrutiny,  was  presented 
against  the  return  of  the  respondent  at  a  parlia- 
mentary election  for  a  borough.  The  petitioner 
applied  for  the  leave  of  the  court  to  inspect  the 
marked  register  of  voters,  the  rejected  ballot- 
papers,  and  the  counterfoils.  The  foregoing 
documents  had  been  sealed  up  together,  and  the 
ground  of  the  application  was  stated  to  be  the 
saving  of  expense,  for  if  it  could  be  known  who 
were  the  voters  whose  votes  had  been  rejected, 
it  would  be  unnecessary  to  incur  costs  by  inves- 
tigating their  quidifications : — Held,  that  the 
petitioner  ought  to  be  allowed  to  inspect  the 
marked  register,  but  that  he  was  not  entitled  to 
the  production  of  the  rejected  ballot-pi^)ers  and 
the  counterfoils.  Stoice  v.  JoWffe,  9  L.  R.,  C. 
P.  446  ;  43  L.  J.,  C.  P.  173  ;  30  L.  T.  299  ;  22  W. 
B.  946. 

Interrogatories.] — The  court  has  no  power  to 
order  interrogatories  to-be  delivered  to  a  respon- 
dent to  a  parliamentary  election  petition,  under 
the  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  for  though  s.  2  gives  the  court  the 
same  powers,  with  reference  to  such  petition,  as 
it  would  have  if  such  petition  were  an  oixlinary 
cause,  yet  this  is  ^*  subject  to  the  provisions  of 
the  act,"  and  s.  26  enacts,  that  until  rules  have 
been  made  (and  none  have  been  made  as  to  in- 
terrogatories), the  **  principles,  practice  and  rules 
on  which  committees  of  the  House  of  Commons 
have  heretofore  acted  in  dealing  with  election 
petitions"  are  to  be  observed  in  the  case  of 
election  petitions  under  the  act.  Wallinffford 
Mectim  Petition,  In  re,  Wdls  v.  Wren,  6  C.  P. 
D.  546  ;  49  L.  J.,  C,  P.  681. 

Semble,  that  the  power  given  to  election 
judges  on  the  rota  by  s.  25  of  the  Parliamen- 
tary Elections  Act,  1868,  does  not  enable  them 
to  make  a  rule  for  exhibiting  interrogatories. 
Jh. 

g.  Amendment. 

.  Where  Allowed.^ — A  petition  against  a  muni- 
cipal election  having  been  filed  on  the  grounds 
of  treating,  bribery,  and  intimidation,  the  peti- 
tioner found  on  inspection  that  the  returning 
officer  had  neglected  to  insert  in  the  counterfoils 
of  twenty-nine  of  the  voting  papers  used  at  the 
eJectiom  the  number  of  the  voters  appearing  on 


the  burgess-roll,  and  that  certain  tendered 
ballot  papers  were  used  as  ballot  papers,  and 
were  put  into  the  ballot  box  and  afterwards 
counted  in  favour  of  the  respondent.  There- 
upon the  petitioner  desired  to  amend  his  petition 
by  auding  two  paragraphs  alleging  these  facts 
in  contravention  of  the  Ballot  Act,  .1872,  render- 
ing the  election  void.  On  motion  for  a  rule 
enabling  him  to  make  such  amendments,  and 
cause  shewn  : — Held,  that  as  the  questions  in- 
tended to  be  raised  by  the  pan^raphs  were  of 
importance,  and  might  seriously  affect  the  elec- 
tion, the  amendmenteshould  be  allowed.  Picker" 
ing  V.  Startin,  28  L.  T.  111. 

Where  not] — ^A  petition  against  the  election 
of  a  town  councillor  cannot,  after  the  expiration 
of  the  twenty-one  days  limited  for  its  presenta- 
tion, be  amended  by  the  introduction  of  a  sub- 
stantially new  chaise.  Maude  v.  Lowley,  9  L. 
B.,  C.  P.  165  ;  43  L.  J.,  C.P.  105;  30  L.  T. 
168. 

A  petition  as  originally  framed  complained  of 
the  employment,  contrary  to  the  prohibition 
contained  in  35  &  36  Vict.  c.  60,  s.  7,  as  paid 
canvassers  at  an  election  for  the  north  waid  of 
the  borough,  of  persons  who  were  on  the  register 
of  burgesses  for  that  ward.  The  petitioners 
after  the  expiration  of  the  twenty-one  days 
sought  to  amend  Uie  petition  by  adding  "  and 
other  wards  :" — Held,  that  the  court  or  a  judge 
had  no  power  to  allow  the  proposed  amendment. 
lb. 

The  court  will  not  amend  an  election  petition 
by  striking  out,  after  the  lapse  of  the  time 
limited  by  the  act  for  presenting  it,  that  part  of 
the  prayer  of  the  petition  which  claims  the  seat 
for  the  petitioner  (an  unsuccessful  candidate) 
and  the  allegations  applying  to  a  scrutiny  which 
would  be  dependent  thereon,  inasmuch  as  tfaia 
would  aftect  t^e  rights  of  the  constituency. 
Mdridge  v.  Hurtt,  1  C.  P.  D.  410 ;  45  L.  J.,  C. 
P.  431  ;  35  L.  T.  156 ;  24  W.  B.  708. 

Practice  of  election  committees  in  this  respect 
followed.    Ih. 

Semble,  that  it  is  competent  to  the  court  to 
amend  an  election  petition  at  any  time  by 
striking  out  allegations  therein,  where  it  is 
satisfied  no  injurious  result,  or  a  beneficial  one, 
will  follow ;  or  by  adding^  matters  discovered 
after  the  filing  of  the  petition.    2  b, 

Ezteniion  of  Time.] — A  petitioner  having 

omitted  to  deliver  a  list  of  objections  six  days 
before  the  time  of  trial,  he  applied  to  the  court 
for  leave  to  give  evidence  against  the  validity  of 
certain  votes  recorded  at  the  municipal  election, 
and  to  file  a  list  of  objections  nunc  pro  tunc  : — 
Held,  that  the  court  had  no  jurisdiction  to  grant 
the  application ;  for  the  power  of  amendment 
conferrod  by  the  seventh  rule  of  the  general 
rules  related  only  to  petitions  presented  in  due 
time,  and  did  not  relate  to  petitions"  delivered 
after  the  prescribed  period.  Aield  v.  Batty,  9 
L.  B.,  C.  P.  104  ;  43  L.  J.,  C.  P.  73 ;  29  L.  T. 
747  ;  22  W.  B.  407. 


h.  Withdrawal  of. 

Agreement  to  Pay  Petitionerfl  for,  ia  Illegal.] 

— Pending  a  petition  against  the  return  of  a 
member  of  parliament,  containing  charges 
against  him  for  bribery,  corruption,  and  other 
illegal  practices,  and  .praying  that  the  election 
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and  rctam  might  be  declared  null  and  yoid,  the 
petitioners  agreed,  on  receiving  a  pecuniary  con- 
sideration, and  on  the  sitting  member  consenting 
that  his  election  should  he  declared  null  and 
Toid,  to  proceed  no  further  with  the  petitiq^i : — 
Held,  that  such  an  agreement  was  ill^^al. 
Coppock  V.  BotoeVj  4  M.  &  W.  361. 

Form  of  Ai&davit  on.]— In  the  affidavits  used 
upon  an  application  under  s.  36  of  the  Parlia- 
mentary Elections  Act,  1868  (31  &  32  Vict. 
c.  125),  for  leave  to  withdraw  a  petition  against 
the  return  of  a  member,  it  is  not  enough  for  the 
petitioner  and  respondent  to  swear  that  **  to  the 
best  of  their  knowledge,  information,  and  belief, 
the  withdrawal  of,  or  application  to  withdraw 
the  petition  is  not  the  result  of  any  corrupt 
arrangement,  or  in  consideration  of  the  with- 
draw^ of  or  application  to  withdraw  any  other 
petition."  They  must  make  a  positive  affidavit 
that  they  have  not  been  parties  to  any  corrupt 
arrangement,  and  deny,  to  the  best  of  their 
knowledge,  information,  and  belief,  that  any 
such  arrangement  has  been  made  by  their  agents. 
The  existence  of  any  such  arrangement  must 
also  be  denied  by  the  agents  themselves. 
Leominster  Election  Petition,  In  re,  Johnson  v. 
Bankin ;  Nottingham  Election  Petition,  In  re, 
Isaac  V.  Seeley,  5  C.  P.  D.  553. 

1.  Trial. 

Pnblieatioii  in  Vewspapor  dnrixig,  ia  a  Con- 
tompt  of  Ckiurt.] — During  the  pendency  of  an 
election  petition,  the  proprietor  of  a  newspaper 
pubU^ed  in  his  journal  a  series  of  articles  which 
were  calculated  to  interfere  with  the  due  course 
of  justice,  intended  to  prejudice  the  public  mind 
against  the  petitioner,  to  prevent  witnesses 
affotding  him  their  evidence,  to  deter  him  from 
prosecuting  his  petition,  and,  if  he  abandoned  it, 
to  deter  any  other  qualified  person  from  becoming 
petitioner  in  his  stead  : — Held,  that  the  publica- 
tions were  a  contempt  of  the  Court  of  Common 
Pleas,  but  that  a  judge  on  the  rota,  sitting  in 
chambers,  had  not  jurisdiction  to  commit  for  the 
contempt.  Macartney  v.  Corry,  7  Ir.  R.,  C.  L. 
242. 

Wliat  oan  bo  Boviowod.] — At  an  election  of 
members  for  a  local  board  of  health,  the  chair- 
man, acting  under  s.  27  of  the  Public  Health 
Act,  1848,  certified  that  seven  persons,  of  whom 
the  defendant  was  one,  and  had  the  smallest 
number  of  votes,  were  elected.  The  relator,  who 
was  a  candidate,  had  three  votes  less  than  the 
defendtuit.  Upon  a  scrutiny  before  a  judge  of 
assize  without  a  jury,  it  appeared  that  by  correc- 
tion of  mistakes  in  counting,  the  votes  for  the 
relator  and  the  defendant  were  equal ;  that  one 
vote  for  the  relator  had  been  mislaid  and  not 
counted  at  all ;  and  that  two  votes  for  the  relator 
which  the  chairman  had  found  to  be  valid  were 
in  fact  invalid,  although  no  objection  had  been 
made  to  them  at  the  time  of  their  reception  : — 
Held,  that  ^mistakes  made  in  the  chairman's 
ministerial  capacity  alone  could  be  inquired  into, 
but  that  his  certificate  was  conclusive  as  to  all 
matters  upon  which  he  could,  by  using  the  means 
provided  by  the  act,  come  to  a  judicial  decision, 
and  that,  therefore,  the  chairman's  addition  of 
the  votes  could,  but  the  validity  of  the  votes 
could  not,  be  questioned.  Reg,  v.  Collins,  2 
Q.  B.  D.  30  ;  46  L.  J.,  Q.  B.  257  j  36  L.  T.  192— 


C.  A.    Affirming  1  Q.  B.  D.  336  ;  45  L.  J.,  Q.  B. 
413  ;  34  L.  T.  447  ;  24  W.  K.  732. 

Evidenoe  of  Firit  at  Booond  Trial.] — When  an 
unsuccessful  candidate  petitions,  a  recriminatory 
case  of  bribery  is  gone  into  against  him,  and  the 
judge  certifies  his  opponent  not  duly  elected,  and 
reports  a  belief  in  the  purity  of  the  election  on 
his  part,  on  a  petition  i^ainst  him  as  the  sacoess- 
f  ul  candidate  at  a  second  election,  cases  of  bribery 
by  and  for  him  at  the  previous  election  may  be 
inquired  into,  at  least  if  not  known  after  the  use  of 
due  diligence,  and  so  not  gone  into  on  the  recri- 
minatory case  in  the  previous  petition.  Stevens 
V.  Tillett,  6  L.  R.,  C.  P.  147  ;  40  L.  J.,  C.  P.  58  ; 
23  L.  T.  622. 

Commiisioners  of  Inquiry.] — Commissioners 
appointed  under  15  &  16  Vict.  c.  67  (repealed) 
for  the  purpose  of  an  inquiry  into  corrupt  prac- 
tices at  an  election  have  power  to  hold  separate 
and  independent  meetings  for  the  purposes  of 
such  inquiry,  and  are  not  obliged  to  adjourn  at 
the  close  of  each  meeting  in  order  to  keep  their 
powers  alive.  Beterley  Commissioners,  In  re, 
Fitzgerald  and  Flint,  Ex  parte,  10  B.  &  S.  813 ; 
39  L.  J.,  Ex.  17. 

Witnoss  Aniworing  Qnoitions.] — ^A  person  was 
examined  as  a  witness  before  the  commissioners 
appointed  to  inquire  into  the  existence  of  corrupt 
practices  at  an  election  for  a  city,  and  received 
from  the  commissioners  a  certificate  that  he  was 
sworn  and  examined  on  oath  before  the  commis- 
sioners, '^and  upon  such  examination  was  re- 
quired by  us  to  answer  questions  which  crimi- 
nated or  tend^  to  criminate  him,  and  answered 
all  such  questions ;  but  divers  of  his  answers  to 
the  questions  were  unsatisfactory  to  us,  and  we 
believe  were  false,  and  false  to  his  knowledge.'* 
He  was  afterwards  convicted  on  a  prosecution 
for  bribery  :— Held,  that  in  order  to  entitle  him 
to  a  certificate  he  must  make  true  answera  to  all 
questions  :  that  the  commissioners  had  in  effect 
refused  to  certify  that  his  answers  were  true,  and 
that  the  certificate  was  not  such  as,  under  26  & 
27  Vict.  c.  29,  s.  7,  required,  and  did  not  operate 
as,  a  stay  of  proceedings.  Beg,  v.  Ilulme,  5  L.  B., 
Q.  B.  377  ;  39  L.  J.,  Q.  B.  149  ;  22  L.  T.  678  ;  18 
W.  R.  830. 

A  witness  who  has  received  a  pardon  is  not 
privileged  from  answering  questions,  the  replies 
to  which  may  criminate  him,  on  the  ground  that 
actions  for  penalties  under  the  Corrupt  Practices 
Prevention  Act  arc  pending  against  nim.  Beg. 
V.  Kinglake,  22  L.  T.  316  Ruling  upheld  m 
banco,  22  L.  T.  335  ;  18  W.  R.  805. 

Boftital  of  Ckimmiigionors  to  givo  Cortiiloate 
of  Indemnity  to  Witness — Kaadamiu.] — Where 
commissioners  appointed  to  inquire  into  corrupt 
practices  alleged  to  have  taken  place  at  elections, 
refuse  to  give  a  certificate  of  indemnity  to  a 
witness  examined  by  them,  in  connection  with 
such  corrupt  practices,  on  the  ground  of  his 
answers  being  unsatisfactory,  the  court  will  not 
grant  a  writ  of  mandamus  to  them  to  do  that 
which  primft  facie  they  rightly  and  properly  re- 
fused  to  do.  The  respondents  were  election  com- 
missioners, appointed  by  the  Queen  to  inquire 
into  corrupt  practices  alleged  to  have  taken  placo 
in  the  borough  of  8.  The  applicant  was  the  elec- 
tion agent  of  the  two  liberal  candidates  at  tho 
election  of  May,  1880.    The  applicant  was  sum« 
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moned  as  a  witness  before  the  commissioners  to 
give  evidence  as  to  what  he  knew  about  the 
election  matters  in  the  borough  of  S.  In  the 
coarse  of  his  examination  he  was  asked  certain 
questions  as  to  a  bill  of  142.,  sent  in  and  charged 
by  him  to  Sir  J.  G.,  the  liberal  candidate.  The 
answers  he  gave  with  reference  to  this  bill,  as 
weil  as  other  matters  connected  with  the  election, 
were,  in  the  opinion  of  the  commissioners,  untrue 
and  unsatisfactory,  and  they  refused  him  a  cer- 
tificate of  indemnity.  The  applicant  then  applied 
to  the  court  for  a  writ  of  mandamus  to  issue  to 
the  commissioners  to  compel  them  to  grant  him 
a  certificate,  on  the  ground  that  on  the  whole  he 
had  answered  truly,  and  that  the  answers  were 
to  questions  which  were  irrelevant  to  the  in- 
quiry : — Held,  that  the  decision  of  the  commis- 
sioners, refusing  a  certificate  of  indemnity,  was 
conclusive,  and  could  not  be  reviewed  by  man- 
damus. Meg,  V,  Price  (6  L.  R.,  Q.  B.  411)  dis- 
sented from.  jRea,  v.  Soil,  7  Q.  B.  D.  575  ;  50 
L.  J.  Q.  B.  763— C.  A.  Affirming  45  L.  T.  69  ; 
46  J.  P.  53. 

Semble,  that  the  decision  of  commissioners  of 
inquiry  as  to  the  existence  of  corrupt  practices 
at  an  election,  refusing  a  certificate  of  indemnity 
to  a  witness  examined  before  them  on  the  ground 
that  he  had  not  answered  questions  in  the  manner 
provided  by  26  &  27  Vict.  c.  29,  s.  7,  is  reviewable. 
Jleg.  V.  Pricej  Lovibond,  Ex  parte,  22  L.  T.  12. 
(Rule  for  mandamus.)  But  see  Reg.  v.  HoUy 
ante. 

Where,  therefore,  a  person  was  examined  be- 
fore the  commissioners,  who  refused  to  grant  him 
such  certificate  on  the  above-mentioned  ground, 
the  court,  upon  an  application  for  a  mandamus 
commanding  them  to  grant  it,  being  satisfied 
that  he  had  in  fact  answered  so  as  to  be  en- 
titled to  such  certificate,  made  the  rule  absolute. 
lb. 

By  26  &  27  Vict.  c.  29,  s.  7,  when  any  witness 
shall  answer  every  question  relating  to  corrupt 
practices  at  a  parliamentary  election  which  he 
shall  be  required  to  answer,  and  the  answer  to 
which  may  criminate  or  fend  to  criminate  him, 
he  shall  be  entitled  to  receive  from  the  commis- 
sioners appointed  to  investigate  corrupt  practices 
a  certificate,  stating  that  such  witness  was  upon 
his  examination  required  by  the  commissioners 
to  answer  questions  the  answers  to  which  crimi- 
nated or  tended  to  criminate  him,  and  had 
answered  all  such  questions,  and  if  any  proceed- 
ings be  at  any  time  pending  against  such  witness 
for  corrupt  practices,  such  proceedings,  on  pro- 
duction of  such  certificate,  shall  be  stayed  : — 
Held,  that  if  a  witness  has  in  point  of  fact 
answered  all  such  questions  he  is  entitled  to  a 
certificate;  and  if  the  commissioners  refuse  to 
giant  a  certificate  to  the  witness  on  the  ground 
that  they  are  of  opinion  that  he  has  not  an- 
swered the  questions,  their  decision  is  not  final 
and  conclusive,  and  may  be  reviewed  by  man- 
damus. Beg,  V.  Price,  6  L.  R.,  Q.  B.  411  ;  24 
L.  T.  387.  (Demurrer  to  return  to  mandamus.) 
But  see  Jleg,  v.  Jffollf  supra, 

AdmiisiUlity  of  Evidenoe  in  Information  for 
Peijnry.l— -By  s.  7  of  the  Corrupt  Practices  Pre- 
vention Act,  1863,  no  person  summoned  as  a  wit- 
ness before  any  commissioners  apix)inted  under 
the  Corrupt  Practices  Acts  shall  be  excused  from 
answering  any  question  relating  to  corrupt  prac- 
tices forming  the  subject  of  inquiry  on  the 
ground  that  the  answer  would  tend  to  criminate 


himself,  "  provided  that  no  statement  made  by 
any  person  in  answer  to  any  question  put  by  or 
before  such  commissioners  shall,  except  in  cases 
of  indictments  for  perjury,  be  admissible  in  evi- 
dence in  any  proceeding,  civil  or  criminal " : — 
Held,  that  the  exception  in  the  proviso  did  not 
apply  to  an  ex-officio  information  by  the  attorney- 
general  for  perjury.  Heg,  v.  Slater,  8  Q.  B.  D. 
267  ;  61  L.  J.,  Q.  B.  246  ;  30  W.  B.  410  ;  46  J.  P. 
694. 

By  the  26  &  27  Vict  c.  29,  s.  7,  no  statement 
made  by  any  person  in  answer  to  any  question 
put  by  or  before  an  election  committee  or  com- 
missioners  appointed  to  inquire  into  corrupt 
practices  at  elections  shall,  except  in  cases  of 
indictments  for  perjury,  be  admissible  in  evi- 
dence : — Held,  that  this  proviso  was  restricted 
to  indictments  for  perjury  committed  before  the 
election  committee  or  commissioners,  and  that 
true  answers  before  such  commissioners  could 
not  be  used  against  the  witness  to  support  an  in- 
dictment for  perjury  committed  before  another 
tribunal,  such  as  an  inquiry  into  the  validity  of 
an  election  before  a  judge.  Beg,  v.  Buttle,  1  L. 
R.,  C.  C.  248  ;  39  L.  J.,  M.  C.  115  ;  22  L.  T.  728; 
18  W.  R.  956. 

Bofreshing  WitnoM's  Xemory.]— A  witness's 
previous  written  statement  may  be  used  to  re- 
fresh his  memory  when  exhausted.  Ileywoody, 
Dodson,  44  L.  T.  285. 

A  previous  written  statement  of  a  witness  may 
be  used  to  refresh  his  memory.  Buxton  v.  OarJU^ 
44L.  T.  287. 

A  friendly  witness  may  not  be  asked  in  exami- 
nation in  chief  as  to  his  previous  written  decla- 
ration, for  the  purpose  of  refreshing  his  memory, 
where  he  is  being  examined  for  the  purpose  of 
striking  off  the  vote  of  another  person  on  a 
scrutiny.  McLaren  v.  MUtic  Home,  44  L.  T. 
289. 

Apprehending  Witnetaei.] — The  court  has  no 
jurisdiction  to  apprehend  persons  who  evade 
service  of  subpoenas.  Heywood  v.  Dodson,  44 
L.  T.  285. 

Evidenoe.] — Evidence  of  corruption  at  previous 
elections  by  the  political  party  to  which  the  peti- 
tioners belong,  is  irrelevant.  Spencer  v.  Harri-^ 
son,  44  L.  T.  283. 

Statements  made  after  an  election  by  an  agent 
are  not  evidence  against  the  candidate.  TonUine 
V.  Tyler,  44  L.  T.  187. 

Evidence  of  corrupt  payments  made  after  the 
election  by  an  agent  is  admissible.  Buxton  v. 
Oarfit,  44  L.  T.  287. 

Evidence  of  conversation  after  the  polling  day 
is  not  usually  admissible.  Heywood  v.  pSison^ 
44  L.  T.  285. 

Evidence  of  an  attempt  to  get  a  petitioner  out 
of  the  way  is  not  admissible.    lb. 

What  is  sufficient  evidence  of  rioting  con- 
sidered.   Heywood  v.  Podson,    lb. 

No  one  but  the  sitting  member  can  be  ex- 
amined after  the  election  has  been  declared  void. 
Buxton  V.  Garfity  44  L.  T.  287. 

An  elector  may  not  be  asked  his  political 
opinions  unless  he  has  previously  avow^  them. 
Tomline  v.  Tyler,  44  L.  T.  187. 

The  post-office  authorities  may  be  ordered  to 
produce  specific  telegrams.    lb, 

Sanotlon  to  Withdrawal  of  Chargot.]— The 
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oonrfc  will  not  actively  sanction  the  withdcawal 
of  charges  of  corruption.  Btucton  t.  Garfit^  44 
JL  T.  287. 


A0tif«  Supporter  reftuing  to  expUun  Oonduet] 
— ^When  evidenoe  of  bribery  by  an  active  sup- 
porter of  the  respondent  is  given,  the  court  wiir 
draw  unfayouiable  conclusions  from  the  neglect 
or  refusal  of  the  person  so  charged  to  explain 
his  conduct  in  the  witness  box.  Collins  v.  Price, 
44  L.  T.  192. 

Change  of  Place  of  TriaL] — The  power  to 
change  the  place  of  trial  of  an  election  petition 
under  the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  can  be  exercised  only  by 
the  court  and  not  by  an  election  judge.  Tmoh^*- 
bury  Election  Petit  Um,  In  re,  Collins  v.  Price, 
5  C.  P.  D.  644  :  49  L.  J.,  C.  P.  686. 

Semble,  the  court  will  not  exercise  such  power 
Quless  there  are  special  circumstances  more  than 
mere  inconvenience  why  the  trial  should  not  be 
had  in  the  borough  or  county  (as  the  case  may 
be)  to  the  election  for  which  the  petition  relate  s. 
lb. 

Powers  of  Adjournment.]  —  Commissioners 
appointed  to  inquire  into  corrupt  practices 
under  16  &  16  Vict.  c.  57,  may  hold  meetings 
from  time  to  time  without  formal  adjourn- 
ment. PUzgeraldy  Ex  parte,  Flint,  Exyarte, 
5  L.  R.,  Q.  B.  1 ;  39  L.  Jf.,  Q.  B.  1 ;  18  W.  R.  208 ; 
8,P,  and  8,  C.,6  L.  R,Ex.21 ;  21  L.  T.  464;  18 
W.  R.  172. 

Semblc,  that  such  meetings  cannot  be  inter- 
mitted for  more  than  one  week  without  the  con- 
sent of  the  secretary  of  state.    lb, 

Beeriminatory  Charges.] — When  the  respon- 
dent's election  is  declared  void,  and  the  peti- 
tioner then  abandons  his  claim  to  the  seat  upon 
a  scrutiny,  whether  the  respondent  can  proceed 
to  prov6  his  recriminatory  charges,  qnsere  :— Per 
Lopes,  J.,  if  the  petitioner  were  to  be  elected 
upon  the  vacancy  caused  by  the  avoidance  of 
the  respondent's  election,  these  recrimiiiatory 
charges  of  corruption  at  the  first  election  would 
avail  any  one  petitioning  against  the  return  of 
the  former  petitioner  at  &e  second  election. 
Tnueott  v.  Betan,  44  L.  T.  64. 

linalitj  of  Judge's  Beeiaion.] — When  a  peti- 
tion claims  the  seat  for  one  of  the  defeated 
candidates,  and  the  judge  on  the  trial  of  the 
petition  decides  that  such  candidate  was  duly 
elected,  his  decision  is  final,  and  a  petition 
against  the  return  of  such  candidate  cannot 
subsequently  be  presented  under  31  &  32  Vict. 
c,  125.  .  Taunton  Eleetii»n  Petition,  In  re,  Way- 
good  V.  James,  4  L.  R.,  C.  P.  361  ;  38  L.  J.,  C.  P. 
195;  21  L.  T.  202  ;  17  W.  R.  824. 

Deeiiioni  of  Committeei  of  House  of  Commons.] 

— Decisions  of  committees  of  the  House  of  €k>m- 
mons  in  cases  of  election  are  no  authority  in 
courts  of  law.  Kask,  Ex  2>arte,  1  Deac.  &  Chit. 
449. 

J.  Costa. 

What  Allowed.] — ^A  petitioner  being  awarded 
the  costs  of  a  petition,  (1)  he  is  entitled  to  be 
recouped  the  sums  actually  paid  by  him  for 
copies  of  the  shorthand-writer's  notes ;  (2)  he  is 


entitled  to  the  expenses  of  the  witnesses  bon&  fide 
summoned,  thougn  they  have  not  been  produced ; 
(3)  the  registrar's  certifi^cate  is  not  necessary  to 
entitle  him  to  expenses  of  witnesses ;  (4)  he  is 
entitled  to  the  cost  of  an  illustrated  map  of  the 
country ;  (5)  he  is  entitled  to  a  retainer  of  ten 
guineas  paid  to  each  of  the  two  senior  counsel ; 
(6)  he  is  entitled  to  the  fee  paid  to  junior  counsel 
on  the  hearing  of  a  case  reserved ;  (7)  he  is  ^i- 
titled  to  the  costs  of  proceedings  to  draw  money 
out  of  court ;  and  (8)  the  master,  in  exercising 
his  discretion  as  to  the  number  of  counsel,  the 
amount  of  their  fees,  the  number  of  consulta- 
tions, the  amount  of  consultation  fees  and  re- 
freshers, and  the  expenses  of  subpoenas  to  wit- 
nesses, telegrams  and  messages,  ought  to  have 
regard  to  the  difficulty,  magnitude,  and  import- 
ance of  the  particular  case.  Treneh  v.  Nolan,  7 
It.  R.,  C.  L.  445  ;  21  W.  R.  640. 

Upon  the  taxation  of  the  costs  of  a  parliamen- 
tary election  petition,  it  is  within  the  discretion  of 
the  master  to  allow  a  lump  sum  for  **  Instructions 
for  Brief,"  provided  the  items  making  up  the 
lump  sum  have  been  brought  before  him,  so  as 
to  enable  him  to  determine  whether  it  represents 
reasonable  and  proper  charges.  Barnstaple  Elec^ 
tion  Petition,  In  re,  Fleming  v.  Cave,  44  L.  J.> 
C.  P.  200 ;  32  L.  T.  160. 

Disoretion  of  Xaster.] — On  taxation  of  costs  in 
a  petition  under  an  order  directing  the  petitioner 
to  pay  the  respondent's  costs,  there  is  no  objec- 
tion to  the  master  adopting  100  guineas  as  the 
fee  to  be  allowed  for  senior  and  75  guineas  as 
that  for  junior  ceunsel  as  an  average  for  ordinary 
cases,  but  he  must  exercise  his  discretion  in  each 
case,  and  not  allow  these  fees  as  a  uniform  stan- 
dard without  reference  to  the  particular  case ;  he 
should  allow  consultations  from  time  to  time  in 
addition  to  daily  refreshers ;  and  though,  as  to 
preliminary  expenses  and  instructions  for  bri^, 
the  court  will^ot  interfere  if  the  master  has  used 
his  discretion,  unless  he  is  shewn  to  be  wrong, 
yet  the  parties  are  entitled  to  have  his  judgment 
on  the  claims  instead  of  an  allowance  for  one 
sum  in  gross  to  cover  them  ;  and  an  unsuccessful 
appeal  to  the  court  by  the  sitting  member  against 
the  decision  of  the  judge  at  chambers  is  colla- 
teral, and  the  court  having  disposed  of  the  costs 
on  the  motion,  the  respondent  is  not  entitled  to 
them.  Tamworth  Election  Petition,  In  re,  5 
L.  R.,  C.  P.  172 ;  39  L.  J.,  C.  P.  89  ;  22  L.  T. 
98. 

On  the  taxation  of  the  costs  of  a  petition,  the 
number  of  witnesses  to  be  allowed,  the  length  of 
the  briefs  and  proofs,  the  number  of  counsd,  and 
the  amount  of  their  fees,  and  the  incidental  ex- 
penses of  the  trial,  are  matters  for  the  master's 
discretion,  subject  to  the  control  of  the  court 
where  a  proper  case  is  shewn  for  its  inteiferenoe.. 
The  master,  on  taxation  of  the  petitioner's  costs, 
disallowed  fees  for  consultations  during  the  trial ; 
the  court,  in  accordance  with  the  Tamworth  case 
(stipra'),  directed  him  to  review  his  taocation  in 
that  respect.  Tillett  v.  Straev,  5  L.  R.,  C.  P. 
185  ;  39  L.  J.,  C.  P.  93 ;  22  L.  T.  101  ;  18  W.  R. 
631. 

The  master  disallowed  a  moiety  of  the  chaiges 
paid  to  the  under-sheriff  on  the  trial :  the  court 
declined  to  interfere.   lb. 

Expenses  of  Witnesses — ^Taxation.] — ^Although 
the  amount  of  the  reasonable  expenses  to  be  paid 
to  any  witness  in  an  election  petition  may,  under 
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81  k  32  Vict.  c.  125  (the  ParliftmentaTy  Elections 
Act,  1868),  8.  84,  and  r.  6  of  its  Additional 
Oeneral  Boles,  January,  1875,  be  ascertained 
and  certified  by  the  registrar,  his  certificate  is 
not  oonclasiTe  of  the  amonnt  as  between  the 
petitioner  and  respondent ;  bat  it  is,  as  part  of 
the  general  costs  of  the  petition,  subject  under 
8. 41  to  taxation  by  a  master,  who  must  exercise  his 
discretion  on  the  expenses  certified.  McLaren 
▼.  Home,!  Q.  B.  D.  477  ;  50  L.  J.,  Q.  B.  658  ;  45 
L.  T.  350  ;  SO  W.  B.  85 ;  46  J.  P.  85. 

On  Withdrawal  ef  Petition.]— On  taxation  of 
the  costs  of  a  petition  for  bribery,  treating  and 
undue  influence,  when  the  petition  is  only  with- 
drawn three  days  before  tSe  trial,  and  an  order 
is  made  that  the  petitioner  shall  pay  the  respon- 
dent's costs,  the  ret  pendent  is  entitled  to  all  costs 
that  could  be  reasonably  incurred  by  an  attorney 
for  his  client  up  to  that  time ;  and  reasonable 
expenses  incurred  before  delivery  of  particulars 
are  to  be  allowed.  Pembroke  Election  Petition, 
In  re,  Hughei  v.  Afeyriek,  5  L.  B.,  C.  P.  407  ;  89 
L.  J.,  0.  P.,  249 ;  22  L.  T.  482  ;  18  W.  B.  806. 

Fees  to  the  respondent's  counsel  on  their  briefe 
are  not  to  be  disallowed,  if  they  are  delivered  a 
reasonable  time  before  the  trial,  eyen  if  that  is 
before  particulars  are  deliTcred.    lb. 

Bight  to,  on  Dissolution.]— The  delivery  of 
judgment  npon  an  election  petition  upholding 
the  return  of  the  respondent  thereto  and  award- 
ing him  costs,  began  at  10  A.]f.  and  finished  at 
10.35  A.M.  The  report  of  the  judge  and  his  cer- 
tificate were  sent  by  the  post  at  noon  to  the 
Speaker  of  the  House  of  Commons.  Upon  the 
same  day  upon  which  the  foregoing  judgment 
was  deliTerol  Parliament  was  dissolved  by  a 
royal  proclamation,  but  the  exact  time  when  the 
proclamation  was  issued  by  the  Queen  was  not 
ascertained.  The  judge's  report  and  certificate 
did  not  reach  the  Speaker  before  the  dissolution  : 
— Held,  that  the  aelireTy  of  the  judgment  and 
the  order  for  the  payment  of  the  costs  being 
judicial  acts,  must  be  taken  to  have  happened 
before  the  dissolution,  and  that  by  force  thereof 
the  respondent  was  entitled  to  his  costs  after 
the  parliament  had  ceased  to  exist.  Taunton 
MeetioHf  In  re,  Manhall  v.  JatMS,  9  L.  B.,  G.  P. 
702  ;  43  L.  J.,  C.  P.  281 ;  80  L.  T.  559 ;  22  W.  B. 
738. 

Beonzitj  for.] — Section  6,  sub-s.  5,  of  the  Parlia- 
mentary Elections  Act,  1868  (31  &  32  Vict, 
c.  125),  states  that  the  security  for  costs  to  the 
amonnt  of  1,000Z.  which'  is  to  be  given  at  the 
time  of  presenting  an  election  petition  under 
that  act,  **  shall  be  given  either  by  recognizance 
to  be  entered  into  by  any  number  of  sureties 
not  exceeding  four,  or  by  a  deposit  of  money," 
&c.  It  is  a  sufficient  compliance  with  this  enact- 
ment that  the  recognizance  be  entered  into  by 
one  surety  only.  Hereford  (  City)  Meotion  Peti" 
tiofiy  In  re,  Prcece  v.  Pulley,  49  L.  J.,  C.  P.  686. 

On  a  petition  presented  against  the  return  or 
election  of  two  or  more  members  who  are  made 
respondents  to  the  same  petition,  it  is  not 
necessary  to  give,  on  behalf  of  the  petitioner,  a 
separate  security  for  costs  in  respMSct  of  each 
respondent,  but  one  security  for  1,000^.  is  suffi- 
cient, notwithstanding  s.  22  states  that  for  all  the 
purposes  of  the  act  such  petition  shall  be  deemed 
to  be  a  separate  petition  against  each  respondent. 
.  Hull  Meetion  Petition,  In  re,  Pea$e  v.  Norwood. 


4  L.  B.,  C.  P.  235  ;  38  L.  J.,  C.  P.  161 ;  17  W.  B. 
320. 

Where  such  security  is  given  by  recognizance, 
the  latter  must  be  entered  into  hy  other  persons 
than  the  petitioners  in  order  to  be  a  recognizance 
within  the  meaning  of  the  act.    lb. 

An  objection  to  the  recognizance  that  some  of 
the  petitioners  signed  it  as  sureties  is  an  objection 
to  the  sufficiency  and  not  to  the  validity  of  the 
security,  and  is  therefore  amendable  by  a  deposit 
of  money.    2b. 


III.    COBBUPT  PBACTICBS  AND 
OFFENCES  AGAINST  THE  BALLOT  ACT. 

1.  Bbibeby  and  Cobbuptiok. 
a.  The  OlIiBnoe. 

BribOry— What  if .]— It  is  bribery  to  make  a 
corrupt  offer  of  a  valueless  thing  in  order  to  induce 
a  voter  to  vote.  Spencer  v.  Harrison,  44  L.  T.  283. 

In  an  action  for  bribery,  it  is  immaterial 
whether  the  party  corrupted  had  a  right  to 
vote  or  not,  ii:  he  claimed  a  right  to  vote,  and 
the  corrupter  thought  he  had  such  right.  Lilley^ 
V.  Come,  1  Selw.  N.  P.  650,  n. 

An  action  for  a  parliamentary  bribery  will  lie, 
though  the  party  bribed  does  not  vote  according  ta 
the  bribe.  SulHon  v.  Norton,  8  Burr.  1235 ;  1 
W.  Bl.  317. 

Payment  by  a  candidate,  at  an  election  for  a 
member,  of  the  expenses  of  taking  up  the  freedom 
of  his  voters,  is  illegal.  Bayntun  v.  Cattle,  I  M. 
&  B.  265. 

A  candidate  is  disqualified,  under  17  &  18  Vict, 
c.  102,  8.  36,  for  acts  amounting  to  corrupt  treat* 
ing,  though  the  acts  were  not  committed  after 
the  dissolution  of  parliament  which  caused  the 
vacancy  in  the  borough  for  which  he  was  such 
candidate.  Youyhal  Election  Petition,  3  Ir.  B., 
C.  L,  530. 

The  wholesale  employment  of  voters  to  render 
valueless  services  avoids  the  election.  Buwton  v^ 
Oarfit,  44  L.  T.  287. 

There  being  a  vacancy  in  the  representation 
of  a  city,  three  liberal  candidates  came  forward  ; 
from  the  state  of  the  register  it  appeared  certain 
that  if  only  one  went  to  the  poll  he  would  be 
returned,  and  to  secure  this  result  it  was  agreed 
between  the  three  candidates  and  their  supporters 
that  there  should  be  a  test-ballot  to  determine 
who  should  stand  at  the  election.  One  of  the 
three,  who  was  at  the  head  of  the  test-ballot, 
stood  at  the  election,  and  was  returned  ;  but  bis 
agents  gave  money  to  voters  to  vote  for  him  at 
the  test-ballot,  without,  however,  making  any 
stipuhfttion  as  to  their  votes  at  the  election  : — 
Held,  that  this  was  bribery  within  17  &  18  Vict. 
c.  102,  8.  2,  sub-Sk  3,  and  that  he  was  not  en- 
titled to  retain  his  seat.  Brutol  Electioft 
Petition,  Brett  v.  Bobinson,  5  L.  B.,  C.  P.  503 ; 
89  L.  J.,  C.  P.  265  ;  23  L.  T.  188  ;  18  W.  B.  866. 

IHstrihntion  of  Goal  Tioketi.  j— P.  havine  been 
accepted  by  the  Liberal  party  m  a  boroagh  as  a 
canmdate  at  the  next  election,  he  afterwards 
distributed  amongst  the  inhabitants  coals  by 
means  of  tickets  bearing  the  signature  of  his 
political  agent.  Many  of  the  innabitants  who 
accepted  the  coals  were  voters  in  the  borough, 
and  were  not  objects  of  charity.  The  coals  were 
given  corruptly.  Parliament  being  soon  after 
dissolved,  r.  was  declared  to  be  returned  as 
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member  by  a  majoritj  of  votes  over  M.,  another 
candidate.  A  petition  having  been  presented 
against  the  return  of  P.,  claiming  the  seat  for  M., 
P.  was  adjudged  to  be  unseated  on  the  g^und  of 
briberv:  A  scrutiny  having  been  held,  M.  claimed 
to  strike  off  the  poll  for  P.  one  vote  for  every 
elector  who  had  accepted  the  coals  and  had  voted 
at  the  election,  without  ascertaining  for  whom 
he  had  in  fact  voted.  The  voters  were  not 
called  to  deny  that  they  had  received  the  coals 
corruptly  : — Held,  that  the  bribery  contemplated 
in  the  Ballot  Act,  1872,  s.  25,  was  a  corrupt  bar- 
gain made  with  an  elector  by  or  on  behalf  of 
the  candidate,  and  that  under  that  enactment  it 
was  necessary  to  Drove  a  guilty  intent  in  the 
voter.  Bogton  Meetion,  In  re,  Malcolm  v. 
Ingram,  9  L.  B.,  C.  P.  610 ;  43  L.  J.,  C.  P.  331 ; 
31  L.  T.  331. 

Held,  also,  that  a  prim&  facie  case  of  corrup- 
tion had  been  made  out  against  the  voters,  which 
they  were  bound  to  displace ;  and  that  as  they 
were  not  called  to  rebut  the  inference  of  corrup- 
tion, one  vote  for  every  elector  who  received  the 
coe^s  and  voted  at  the  election  must  be  struck  off 
the  poll  of  P.    lb. 

Travelling  Expenfet.] — ^Where  two  out-voters 
were  requested  by  letter  to  come  to  vote  for  a 
particular  candidate,  and  did  so  without  any 
promise  of  payment  of  theii'  travelling  expenses, 
and  after  tney  had  voted  were  paid  a  sum  equal 
to  the  first-class  railway  fare  from  the  place 
whence  they  came  and  back,  although  they  had 
in  fact  travelled  third-class,  a  fact  which  was 
unknown  to  the  persons  who  paid  them  : — Held, 
the  facts  proved  disclosed  no  corrupt  payment  by 
the  person  who  requested  them  to  come,  or  the 
person  who  paid  them  the  first-class  fare. 
Rigden  v.  Passmore  Edwards,  44  L.  T.  192. 

Payment  to  voters  by  way  of  travelling  ex- 
penses of  more  than  the  sums  actually  expended 
m  travelling  is  bribery.  The  court  views  with 
■suspicion  payments  which  are  illegal,  although 
they  do  not  necessarily  avoid  an  election.  Tomline 
V.  Tyler,  44  L.  T.  187. 


Preyiouf  to  21  ft  28  Viet.  e.  87.]— Semble, 


that,  where  the  same  sum  is  given  to  every  voter 
coming  ^m  the  same  place  to  an  election,  for 
bis  travelling  expenses,  it  is  bribery ;  and  it  is 
not  the  less  so,  tnough  all  the  candidates  agree 
in  the  payment  of  the  same  amount.  BembHdge 
v.  Roberts,  5  C.  &  P.  186. 

The  17  &  18  Vict.  c.  102,  s.  2,  enacts,  in  clause 
1,  that  to  promise  money  to  a  voter  in  order  to 
induce  him  to  vote,  and  corruptly  to  give  money 
to  a  voter  on  account  of  his  having  voted,  are 
severally  matters  which  subject  to  a  penalty  the 
person  so  promising  or  giving;  and  concludes 
with  a  proviso,  *^that  the  aforesaid  enactment 
shall  not  extend  to  any  money  paid  or  agreed  to 
be  paid  for  or  on  account  of  any  legal  expenses 
bond,  fide  incurred  at  or  concerning  any  elec- 
tion : " — Held,  that  a  promise  to  a  voter  of  his 
travelling  expenses  conditionally  on  his  coming 
and  voting  for  the  promisor,  or  for  a  particular 
candidate,  is  within  the  first  part  of  the  enact- 
ment, but  that  a  promise  of  travelling  expenses 
is  not.  Cooper  v.  Slade,  6  EL  &  Bl.  447  ;  25  L.  J., 
Q.  B.  324  ;  2  Jur.,  N.  S.  1016— Ex.  Ch. 

Paying  a  voter  his  travelling  expenses  on  ac- 
count of  his  having  voted,  if  there  was  a  previous 
unlawful  promise  conditional  on  his  voting,  or  if 
there  was  a  previous   understanding  to   that 


effect,  or  a  corrupt  bargain  for  the  future,  is 
within  the  second  part  of  the  enactment ;  but 
merely  paying  the  travelling  expenses  honestly, 
with  no  previous  engagement,  is  not.    lb. 

The  .proviso,  if  it  has  any  meaning,  applies  to 
a  payment  to  a  printer  or  an  innkeeper  of  lawful 
expenses  with  a  view  to  induce  him  to  vote.  lb. 

An  election  was  about  to  take  place  at  C.  8. 
was  one  of  the  candidates.  In  the  committee- 
room  of  6.  the  question  was  discussed  whether 
the  expense  of  bringing  up  out-voters  was  legal. 
S.,  after  referring  to  a  law  book,  said  that  it  was, 
but  limited  it  to  the  payment  of  expenses  out  of 
pocket.  A  circular  had  been  previously  prepan^ 
and  printed,  requesting  out-voters  to  come  up 
and  vote  for  S.  Upon  8.  making  this  declaration 
of  his  opinion  a  derk  to  an  agent  of  S.  (without 
any  express  direction  from  S.,  or  from  the  agent) 
wrote  at  the  bottom  of  each  circular,  "Your  rail- 
way expenses  will  be  paid."  A  voter,  who  re- 
sided at  H.,  received  one  of  these  circulars,  with 
the  added  note.  He  came  to  C,  voted  for  8.  and 
afterwards  received  the  sum  of  %g,,  the  expenses 
to  which  he  had  bonft  fide  been  put  by  his  jour- 
ney:— Held,  that  the  words  added  to  the  circular 
must  be  treated  as  written  by  the  authority  of 
8.;  that  the  promise  and  payment  were  for- 
bidden by  17  &  18  Vict.  c.  102,  s.  2,  and  that  for 
the  purposes  of  that  act  they  must  be  treated  as 
corruptly  made.  Cooper  v.  Slade,  6  H.  L.  Cas. 
746 ;  27  L.  J.,  Q.  B.  449  j  4  Jur.,  N.  8.  791. 

A  letter  was  written  to  an  out- voter  requesting 
him  to  come  to  a  borough,  and  record  his  vote  for 
8.  A  postscript  added,  "Your  railway  expenses 
will  be  paid."  The  voter  did  come  and  vote  as 
requested ;  his  travelling  expenses  were  paid  : — 
Held,  that  the  promise  and  payment  constituted 
only  one  act  of  bribery  within  17  &  18  Vict, 
c.  102,  s.  2,  and  that  consequently  two  counts, 
one  for  the  promise  to  pay,  and  one  for  the  actual 
payment,  could  not  be  supported.    lb. 

Hiring  Persons  to  Fret erre  the  Peace  of  the 
Town.] — Fifty  persons,  of  whom  tiie  majority 
were  poor  voters  in  the  borough  of  8.,  were  hired 
by  supporters  of  the  respondents,  who  were  can- 
didates in  8.,  to  assist  a  candidate  belonging  to 
the  same  political  party  in  the  election  for  the 
borough  of  W. : — Held,  upon  the  facts,  that  al- 
though the  introduction  of  a  foreign  body  of 
persons  into  a  constituency  upon  an  election  is 
objectionable,  the  transaction  did  not  amount  to 
bribery.  At  an  election  private  persons  should 
not  be  hired  to  preserve  tne  peace  of  the  town. 
Persons  who  apprehend  violence  or  disorder 
should  apply  to  the  atithorities  to  take  necessary 
precautions  against  a  breach  of  the  peace.  Rig- 
den  V.  Passmorc  Edwards,  44  L.  T.  192. 

Oiying  Workpeople  Holiday.]  —  Where  an 
agent  of  the  respondent  gave  a  noliday  to  the 
respondent's  workpeople  on  the  polling  day,  and 
they  were  paid  their  wages  as  usual,  many  of 
them  being  voters,  who  were  supplied  with 
colours,  and  some  of  whom  were  sent  to  the  poll 
by  such  agent  in  carriages,  and  it  appeared  that  on 
previous  occasions,  when  the  respondent  was  not 
a  candidate,  a  holiday  had  been  given,  but  wages 
withheld : — Held,  the  respondent's  return  was 
void  for  bribery  by  his  agent.  TVuscott  v.  Beran^ 
44  L.  T.  64. 

Bemnneration  for  Loss  of  Time.] — The  plaintiff 
brought  a  plaint  in  a  county  court  claiming  40«. 
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against  the  defendant  as  having  been  guilty  of 
bribery  by  oflfering  M.,  a  voter,  a  bribe  before  a 
municipal  election.  The  evidence  was  as  follows  : 
— '*I  saw  M/s  wife  and  told  her  I  called  to 
solicit  a  vote.    She  said  he  did  not  intend  to 

vote.    If  he  did  he  ^ould  offend  Messrs. . 

She  also  said  he  had  been  offered  something 
handsome  on  the  other  side,  and  ^  I  am  sure  he 
will  not  vote.'  She  also  said  he  would  lose  much 
time  by  going  to  vote.  I  said  he  would  be  re- 
munerated for  J  what  loss  of  time  might  occur. 

1  never  mentioned  money — 7s,  6rf.  I  saw  M.  next 
morning.  I  again  said,  I  solicit  your  vote.  He 
told  me  he  did  not  intend  to  vote.  I  did  not 
offer  him  money,  I  said  he  would  be  remune- 
rated for  loss  of  time  : " — Held,  that  the  trans- 
action was  bribery,  within  17  &  18  Vict.  c.  102, 
8.  2,  sub-s.  1.  Simpson  v.  Yeend^  4  L.  R.,  Q.  B. 
626 ;  38  L.  J.,  Q.  B.  313  ;  21  L.  T.  56  ;  17  W.  R. 
1100. 

Treating.] — If  refreshments  are  supplied  to ; 
voters,  with  a  view  to  influence  the  election,  it  is 
bribery,  and  no  action  can  be  maintained  for 
such  supply.   Hnglies  v.  Marshall,  2  C.  &  J.  118 ; 

2  Tyr.  134  ;  5  C.  &  P.  151  ;  1  Price,  P.  C.  173. 
Where  a  statute  prohibits,  under  a  penalty, 

any  person  from  agreeing  to  pay  certain  ex- 
penses, an  agreement  to  pay  such  expenses  is 
invalid,  and  no  action  is  maintainable  upon  it, 
although  the  statute  does  not  expressly  prohibit 
the  other  party  to  the  agreement  from  receiving 
such  expenses,  or  impose  a  penalty  upon  him 
for  so  doing,  0'Bne7i  v.  Dilhm,  9  Ir.  C.  L.  R. 
318. 

If  articles  connected  with  a  parliamentary 
election  are  supplied  upon  the  orders  of  a  can- 
didate given  personally,  the  right  of  the  creditor 
to  maintain  an  action  for  the  price  is  not  affected 
by  8.  18  or  s.  31  of  17  k  18  Vict.  c.  102.  Kurton 
V.  Dickson,  5  H.  &  N.  QZ7  ;  29  L.  J.,  Ex.  337  ;  6 
Jur.,  N.  S.  708  ;  8  W.  R.  530. 

Under  the  Treating  Act,  7  ft  8  WiU.  8,  c.  4.] 

—It  being  contrary  to  this  act  for  a  candidate  to 
furnish  provisions  to  any  votere  after  the  teste  of 
the  writ,  an  innkeeper  could  not  rccover  against 
a  candidate  for  provisions  so  furnished  at  his 
rocjuest.  Rihhans  v.  Crickett,  1  B.  &  P.  264 ; 
S,  P.,  Lofthouse  V.  Whartirn,  1  Camp.  550,  n. 

At  a  general  election  A,  was  returned,  after  a 
contest,  to  serve  in  parliament,  but  died  before 
the  next  mating  of  parliament: — Held,  that, 
immediately  on  his  death,  the  representation  of 
that  place  became  vacant  within  7  &  8  Will.  3, 
c.  4  ;  and  that  if  B.,  being  neither  a  candidate 
nor  the  agent  of  a  candidate,  canvassed  for  C,  and 
ordered  beer  for  the  voters,  after  such  vacancy, 
this  came  within  the  act,  even  though  it  was  not 
proved  that  C.  either  knew  of  the  canvass  or  of 
the*treating ;  and  therefore  an  innkeeper  could ! 
not  recover  against  B.  for  beer  supplied  to  those 
voters  by  his  order.  The  statute  extended  to  an 
unsuccessful  candidate  who  did  not  come  to  the 
poll.     Ward  v.  Nanney,  3  C.  &  P.  399. 

To  come  within  7  &  8  Will.  3,  c.  4,  s.  1 ,  the  acts 
mentioned  in  that  statute  must  have  been  done 
by  the  candidate,  or  some  person  acting  for  him 
and  on  his  behalf,  in  order  to  be  elected.  Hughes 
V.  Marshall,  2  C.  &  J.  118 ;  2  Tyr.  134  ;  5  C.  &  P. 
150 ;  1  Price,  P.  C.  173. 

Where  supporters  of  a  candidate  gave  orders 
to  the  landlord  of  a  public-house,  opened  by  the 
committee  of  the  candidate,  to  supply  others 
YOL.  III. 


with  refreshments,  which  were  supplied  on  the 
credit  of  those  who  gave  the  orders  : — Held,  that 
it  was  not  within  that  act.    lb, 

Eoiettei.] — ^A  mercer  furnishing  ribbons  to  » 
person  who  was  a  candidate  for  the  representa- 
tion of  a  city,  the  ribbons  being  partly  used  as- 
presents  for  voters,  and  the  mercer  was  himself 
a  voter,  and  received  orders  for  some  of  the 
ribbons  from  the  candidate  himself,  in  his  com- 
mittee-room, but  was  not  told  for  what  pur|X)se 
they  were  wanted,  was  entitled  to  recover  the 
price  of  the  ribbons  from  the  candidate,  not- 
withstanding the  7  &  8  Will.  3,  c.  4.  Richard-^ 
son  V.  Webster,  3  C.  &  P.  128. 

Canvaesing.] — Proof  of  an  authority  to  hire 
cars  to  carry  voters,  and  to  employ  persons  to 
t^anvass  at  a  contested  election,  will  not  supply 
evidence  of  an  implied  authority  to  open  a  public- 
house  or  order  refreshments  for  persons  present 
at  the  election.    Byrne  v.  White,  1 7  W.  R.  1. 

Effoet  of] — Bribery  by  a  candidate  at  a  parlia- 
mentary election,  though  rendering  his  electioD 
void,  and  by  31  &  32  Vict.  c.  125,  making  him 
incapable  of  being  elected  during  seven  years^ 
does  not  so  affect  his  capacity  to  be  a  candidate 
at  that  election  as  to  make  all  votes  given  for 
him  by  voters,  with  knowledge  of  such  bribery, 
the  same  as  if  they  had  not  been  given  at  all^ 
and  thus  to  seat  an  opposing  candidate.  Drink- 
tcater  v.  Deakin,  9  L.  R.,  C.  P.  626 ;  43  L.  J.,. 
C.  P.  365 ;  30  L.  T.  882. 

Liability.] — ^When  a  candidate  for  election  to 
parliament  had  been  guilty  of  bribery  through 
his  agent,  by  reason  of  acts  committed  by  such 
agent  to  procure  votes  for  him  at  the  election^ 
and  subsequently  to  such  acts  of  bribery  another 
candidate  coalesced  with  him  in. ignorance  of  any 
previous  corruption,  and  having  no  reason  to 
suspect  its  existence :— Held,  that  such  last- 
mentioned  candidate  was  not  liable  by  reason  of 
the  joint  candidature  to  be  unseated  in  respect  of 
such  acts  of  bribery.  Malcolm  v.  Perry,  10 
L.  R.,  C.  P.  168 ;  44  L.  J.,  C.  P.  121  ;  31  L.  T, 
845  ;  23  W.  R.  322. 

Beport  of  a  Judge — Neoeiiary  Contenta.] — In 

order  to  disqualify  a  candidate  from  being  regis- 
tered as  a  voter,  by  reason  of  personal  bribery, 
or  bribery  by  an  agent  with  his  knowledge  and 
consent,  under  31  &  32  Vict.  c.  125,  s.  43,  he  most 
be  found  by  the  report  of  the  election  judge 
under  s.  11,  sub-s.  14,  to  have  been  so  guilty.  It 
is  not  enough  that  the  judge  states  facts  fronk 
which  personal  bribery  or  other  corrupt  practice 
might  be  inferred.  Grant  v.  Pagham  (^Over-^ 
seers^,  3  C.  P.  D.  80 ;  47  L.  J.,  0.  P.  59  ;  37  L.  T. 
404 ;  26  W.  R.  169  ;  2  Hopw.  &  C.  384. 

Conoluiiveneii.] — The  report  of  an  elec- 
tion judge,  under  31  &  32  Vict.  c.  126,  s.  11, 
sub-ss.  14  and  15,  is  not  conclusive.  Norwich 
Election  Petition,  In  re,  Stevens  v.  Tillett,  19 
W.  R.  182. 


b.  Fraotioe  relating  to. 

Action  for  Penalties.]— On  the  11th  of  June^ 
1880,  the  plaintiff  commenced  an  action  against 
the  defendant  for  penalties  for  alleged  bribery. 
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A  statement  of  claim  was  delivered  on  the  14tli 
-of  July,  1880 ;  on  the  22nd  of  July  the  defen- 
dant obtained  an  order  for  particulars.  No  par- 
ticulars were  deliyered,  but  the  plaintiffs  solicitor 
endeavoured  to  effect  a  compromise,  to  which  the 
defendant,  personally,  wtis  not  a  party,  on  the 
terms  that  he  should  be  paid  the  costs  of  this 
:and  certain  similar  actions.  In  August,  1881, 
the  defendant  applied  to  have  the  action  dis- 
missed : — Held,  that  the  facts  shewed  "  wilful 
delay  *'  on  the  part  of  the  plaintiff  within  s.  14 
of  the  Corrupt  I*ractices  Act,  1854,  and  that  the 
action  must  be  dismissed.  Guest  v,  Caldicott, 
45  L.  T.  609  J  30  W.  R.  122. 

No  damages  are  recoverable  for  detention  of 
the  debt  in  an  action  for  penalties,  Cntning  v. 
Siblif,  4  Bun-.  2489  ;  1  T.  R.  239. 

^— -  Limitation  of  Time  to  Proiecnte.] — By 

17  &  18  Vict.  c.  102,  s,  14,  no  person  shaU  be 
liable  to  any  penalty  or  forfeiture  thereby  en- 
acted or  imposed  unless  some  prosecution  action 
or  suit  for  the  offence  committed  shall  be  com- 
menced against  such  pei-son  within  the  space  of 
one  year  next  after  such  offence  against  the 
act  shall  be  committed,  and  unless  such  person 
shall  be  summoned  or  otherwise  served  with  a 
writ  or  process  within  the  same  space  of  time, 
tremble,  that  an  information  for  a  misdemeanor 
is  not  within  this  section.  Meg.  v,  Leatliam^ 
8  Cox,  C.  C.  198 ;  3  El.  &  Bl.  658  ;  30  L.  J., 
Q.  B.  206  ;  7  Jur.,  N.  S.  674  j  3  L.  T.  777  ;  9 
W.  R.  334. 

In  an  action  for  bribery  against  a  member  of 
parliament,  alleged  to  have  been  committed  >in 
April,  1859,  a  writ  of  summons  issued  on  the 
15th  March,  1860,  and  was  served  on  the  27th 
April.  An  appearance  was  entered  on  the  4th 
May,  1860,  and  a  declaration  was  delivered  on 
the  17th  April,  1861  ;  on  the  25th  April,  1861,  the 
defendant  pleaded,  and  issue  was  joined  on  the 
7th  May,  1861,  but  in  June,  1862,  the  plaintiff 
had  not  proceeded  to  trial : — Held,  a  wilful 
-delay  within  17  &  18  Vict,  c,  102,  s,  14,  and  the 
•court  stayed  the  proceedings.  Taylor  v.  Vergette^ 
7  H.  &  N.  143  ;  30  L.  J.,  Ex.  400 ;  4  L.  T.  623  ; 
^  W.  R.  791. 

Held,  also,  that  such  delay  could  not  be 
pleaded,  but  is  only  ground  for  an  application 
to  stay  the  proceedings,    lb. 

Defence.] — A  plea  of  non-delivery  of  a  claim 
within  a  month,  pursuant  to  the  Corrupt  Prac- 
tices Prevention  Acts,  held  good  on  demuiTer. 
Bradley  \,  Ouhifiesf,  5  Ir.  R.,  C.  L.  95. 

Kyidence--Agenc7— How  Eitablithed.]— The 

funds  of  a  political  association  of  200  members 
were  chiefly  supplied  to  the  secretary  by  the 
respondent,  and  these  funds  were  mainly  spent 
in  treating  at  meetings  held  to  promote  the 
respondent's  election  : — Held,  that  the  secretary 
of  the  association  was  the  agent  of  the  respon- 
dfent.    Trmcott  v,  Bevan,  44  L.  T.  192. 

The  circumstances  which  may  lead  to  a  pre- 
sumption of  agency  stated.  Collins  v.  Price,  44 
L.  T.  192. 

The  liability  of  candidates  for  the  corrupt  acts 
of  members  of  political  a.ssociations  explained. 
Ifeywood  v.  Dodson,  44  L.  T.  285. 

The  liability  of  candidates  for  the  corrupt  acts 
■of  members  of  political  associations  considered. 
iSpenccr  v.  Harrison^  44  L.  T.  283. 


The  law  of  election  agency  explained.    Tomline 
V.  Tyler,  44  L.  T.  187. 


Of  Election.] — In  an  action  for  bribcn*, 


it  is  not  enough  to  shew  that  an  election  was 
held  de  facto,  and  that  the  defendant  bribed  a 
person  who  voted  as  an  elector  on  that  occasion  ; 
a  regular  election  should  be  proved.  Heed  v. 
Lamb,  6  H.  &  N.  75  ;  29  L.  J.,  Ex.  452  ;  6  Jur., 
N.  S.  828. 

The  offence  being  charged  in  regard  to  an 
election,  and  being  such  as  would  be  complete 
before  the  return,  the  return  is  not  requisite 
to  prove  the  election.  Reg.  v.  Clark,  1  F.  &  F.  654. 

In  an  action  for  penalties  under  17  &  18  Vict, 
c.  102,  the  plaintiff  gave  in  evidence  a  copy  of 
the  WTit  and  return  from  the  oflice  of  the  clerk 
of  the  crown,  certified  by  a  clerk  in  the  office  to 
be  a  true  copy  of  the  original  writ,  and  examined 
therewith.  The  defendant's  counsel  having 
allowed  it  to  be  given  in  evidence  as  a  certified 
copy : — Held,  that,  assuming  it  was  not,  there 
was  no  ground  for  granting  a  new  trial.  Beed 
V.  Lamb,  6  H.  &  N.  75  j  29  L.  J.,  Ex.  452 :  (5 
Jur.,  N.  S.  828. 


Of  Bribery.] — A  declaration  for  bribery 


at  an  election  alleged  that  the  defendant  did 
corrupt  one  A.  to  vote,  by  corruptly  giving  him 
lOZ.  as  and  for  a  reward  for  his  vote.  The  proof 
was,  that  A.  saw  the  defendant  in  an  outer  room 
of  a  house  ;  that  the  defendant  said  to  him,  "  I 
suppose  you  vote  with  us,  we  give  10/.  :"  and 
then  wrote  down  his  name  on  a  ticket,  which  A. 
took  to  a  man,  in  an  inner  room,  who  gave 
the  10/.  : — Held,  that  the  evidence  supported 
the  declaration.  Webb  v.  Smith,  4  Bing.  N.  C. 
373  ;  6  Scott,  147  ;  1  Am.  145  ;  2  Jur.  304. 

Held,  also,  that  evidence  might  be  given  that 
other  |)ersons  not  mentioned  in  the  declaration 
received  from  the  defendant  similar  tickets, 
which  were  honoured  by  the  stranger  in  the 
inner  room  in  a  similar  manner.    lb. 

Where  in  an  action  for  penalties  the  bribery 
imputed  is  a  promise  of  money  for  a  vote,  or  to 
abstain  from  voting,  evidence  of  actual  payment 
of  money  is  admissible.  Magee  v.  Mark,  11  Ir. 
C.  L.  R.  449, 

The  evidence  for  a  plaintiff,  in  support  of  the 
bribery,  rested  solely  upon  the  evidence  of  ac- 
complices : — Held,,  that  the  jury  was  rightly 
directed  that  they  might  find  for  the  plaintiff 
upon  such  testimony,  though  uncorroborated. 
lb  ;  S.  P.,  MClory  v.  Wright,  10  Ir.  C.  L.  R.  514. 

Held,  ^0,  that  the  judge  was  not  bound  to 
tell  the  jury,  by  analogy  to  the  practice  in 
criminal  cases,  that  the  defendant  was  entitled 
to  the  benefit  of  a  doubt  in  the  evidence.    lb. 

Uncontradicted  evidence  of  an  act  of  bribery 
committed  by  a  person  in  a  respectable  position 
goes  very  for  to  prove  bribery  and  agency. 
Sj?encer  v.  Harrison,  44  L.  T.  283. 

A  note  given  by  a  voter,  who  has  been  bribed, 
for  repayment  of  the^sum  given  to  him  in  order 
to  secure  his  vote,  in  an  action-  for  the  briber}-, 
may  be  given  in  evidence,  though  not  stamped, 
to  prove  the  fact  of  bribeiy.  Dover  v,  Moi'itaer, 
5  Esp.  92  ;  5.  P.,  Co})]}ock  v.  Botcer,  4  M.  &  W, 
361. 

By  the  proviso  to  s.  8  of  15  &  16  Vict.  c.  57, 
no  statement  made  by  any  person,  in  answer  to 
any  question  put  by  the  commissioner,  shall,  ex- 
cept in  cases  of  indictmentfor  perjury  committed 
in  such  answers,  be  admissible  in  evidence  in  any 


997 


ELECTION    LA.\f— Corrupt  Practices,  etc. 


998 


proceeding,  civil  or  criminal.  On  an  inquiry  be- 
fore commissioners,  in  porsoance  of  15  &  1(5  Yict. 
c.  57,  into  the  existence  of  corrupt  practices  at  an 
election  for  a  member  of  parliament,  the  defen- 
dant, being  asked  as  to  a  letter  written  by  his 
agent  to  him,  stated  the  substance  of  it,  and  of  his 
letter  in  answer  to  it.  The  letter  of  the  defen- 
dant was  afterwards  sent  by  the  agent  to  the 
secretary  to  the  commissioners,  and,  on  the  trial 
of  an  information,  was  produced  by  the  secretary. 
The  letter  of  the  agent  not  being  produced  by 
the  defendant,  secondary  evidence  of  it  was 
given: — Held,  that  the  proviso  in  s.  8  of  15  & 
16  Vict.  c.  57,  did  not  apply  to  documents,  though 
referred  to  in  the  examination  of  the  defendant ; 
and  therefore  the  letters  were  not  privileged.  Urg. 
V.  Lcatham,  8  Cox,  C.  C.  498  ;  3  El.  &  Bl.  658  ; 
30  L.  J.,  C.  P.  206  J  7  Jur.,  N.  S.  674  j  3  L.  T. 
777  ;  9  W.  R.  334. 

Held,  also,  that  secondary  evidence  of  the  con- 
tents of  the  letter  of  the  agent  was  admissible, 
even  if  the  letter  was  privileged.    lb. 


Of  Witness  whicli  tends  to  Grimina 


Pardon.] — On  the  trial  of  an  infoimation  for 
bribeiy  at  a  parliamentary  election,  filed  bv  the 
attorney-general,  in  pui*suance  of  a  resolution  of 
the  House  of  Commons,  a  person  alleged  in  the 
indictment  to  have  been  bribed,  was  called  as  a 
witness  ;  he  refused  to  answer  any  question,  on 
the  ground  that  the  answer  would  tend  to 
criminate  him.  A  pardon  under  the  great  seal 
was  handed  to  the  witness,  but  he  still  refused 
to  answer,  upon  which  the  judge  compelled 
him  to  answer,  and  on  his  evidence  the  defen- 
dant was  convicted  : — ^Held,  that  the  pardon 
took  away  the  privilege  of  the  witness  so  far  as 
any  risk  of  prosecution  at  the  suit  of  the  crown 
was  concerned,  and  that,  though  the  witness 
might  be  liable  for  an  impeachment  by  the 
House  of  Commons,  notwithstanding  the  pardon, 
by  reason  of  the  12  &  13  Will.  3,  c.  2,  yet  that 
was  so  unlikely  to  happen  that  the  witness  could 
not  be  said  to  be  in  any  real  danger,  and  he  was 
therefore  rightly  compelled  to  answer.  R^'g,  v. 
Boyet,  1  B.  &  S.  311  ;  30  L.  J.,  Q.  B.  301  ;  7 
Jur.,  N.  S.  1158^  5L.  T.  147. 


What  a  Varianee.] — In  an   action  for 


bribery,  on  2  Gfeo.  2,  c.  24,  it  was  not  a  material 
variance  if  the  declaration  stated  the  precept  to 
have  issued  tj  the  bailiffs  of  the  borough,  but  the 
precept  produced  in  evidence  was  directed  to  the 
bailiff,     Warre  v.  Harbin,  2  H.  Bl,  113. 

Costs — Seenrity  for.]— The  court  will  not  in 
an  action  brought  to  recover  a  penalty  compel  a 
plaintiff  to  give  security  for  costs  because  he  is 
a  pauper.  Jlamill  v.  Ilenruj  5  L.  T.  243. 
See  Broiotie  v.  Redmond,  H  fr.  C.  L.  R.,  App. 
3xvi, 

In  an  action  for  penalties  for  bribery,  an  ap- 
plication for  security  for  the  costs  to  be  there- 
after incurred  was  refused,  the  application  not 
having  been  made  until  after  therc  had  been  an 
abortive  trial,  and  notice  of  trial  had  been  again 
given.    Magec  v.  Mark,  10  Ir,  C.  L.  R.  275. 


Charge  of  Personal  Bribery.] — Charges 


of  personal  bribery  by  candidates  ought  not  to 
be  made  recklessly,  and  when  made  without 
reasonable  care  and  investigation,  the  making  of 
them  may  be  visited  with  the  payment  of  the  ■ 


costs  thereby  occasioned  in  any  event.  Per 
Hawkins,  J. : — The  costs  incurred  in  the  time 
consumed  in  trying  chai'ges  of  corrupt  practices, 
which  fail  in  pi-oof,  are  to  be  borne  by  the  party 
so  failing  in  proof  of  them,  although  he  may 
succeed  upon  the  general  issue.  Rlgde^iv,  Pa^s- 
inore  Edtcards,  44  L.  T.  64. 

Postponing   Trial.]— On   an    indictment   for 

bribery,  the  trial  was,  on  the  application  of  the 

,  prosecutor,   postponed  to  the  next  assizes,  on 

accomit  of  the  absence  of  material  evidence. 

Reg,  V.  MobU,  2  F.  &  F.  18. 

If  delay  in  going  to  trial  is  created  by  the  pro- 
secutor, the  court,  after  verdict  in  his  favour, 
will  stay  the  proceedings  on  motion,  and  he  will 
not  be  allowal  his  costs.  Pet  He  v.  White,  3 
T.  R.  5.  And  see  Petrie  v.  JiinHtld,  3  T,  R. 
476. 

Entering  a  Nolle  Prosequi] — Where  a  de- 
fendant has  been  found  guilty  upon  several 
counts  of  an  information  for  bribery,  the  at- 
torney-general may  enter  a  nolle  prosequi  on 
one  of  them,  after  a  rule  nisi  for  a  new  trial. 
Reg,  V.  Leatham,  8  Cox,  C.  C.  498  ;  3  El.  &  Bl. 
658  ;  30  L.  J.,  Q.  B.  205  j  7  Jur.,  N.  S.  674  ;  3 
L.  T.  777  J  9  W.  R,  334, 

Discovery  of  Bribery,] — An  offender  who 
made  a  discovery  of  brioery  might  formerly 
have  pleaded  nil  debfet,  and  given  his  excase  in 
evidence,    Davy  v.  Baker,  4  Burr.  2471. 

A  defendant,  having  a  verdict  against  him  for 
bribeiy  at  an  election,  moved  that  judgment 
upon  the  verdict  might  be  stayed,  he  having 
made  a  discovery  of  another  person  offending 
against  2  Geo.  2,  c.  24,  s.  8,  who  had  been  con- 
victed on  his  (the  defendant's)  evidence,  at  the 
then  last  assizes ;  but  the  court  refused  to  inter- 
pose, upon  a  motion,  and  said,  if  the  law  was  on 
his  side,  he  must  take  his  remedy  in  some  other 
way.    JPugh  v,  Chtrgenven,  3  Wils.  35. 

2.  Offences  aqainst  Ballot  Act. 

Information  eommnnieated  by  aeensed  Per- 
son.]— Upon  a  charge  of  violation  of  the  secrecy 
of  the  ballot,  the  information  communicated  by 
the  accused  is,  of  itself,  sufficient  evidence  to 
convict  him  of  the  offence,  Reg,  v.  Unkles,  8 
Ir,  R.,  C,  L.  60. 

Communicating  Information  as  to  Votes  before 
Close  of  Poll.] — ^An  information  was  laid  against 
the  resjx)ndent,  charging  that  he,  being  a  per- 
sonating agent  duly  appointed  and  in  attendance 
at  a  certain  polling  station  in  connexion  with  a 
municipal  election  for  a  tovni  councillor,  did  not 
then  and  there  maintain  and  aid  in  maintaining 
the  secrecy  of  the  voting  in  such  station,  but  did 
then  and  there  communicate  before  the  poll  was 
closed  to  a  certain  person  or  persons  certain  in- 
formation as  to  the  names  and  numbers  on  the 
register  of  voters  of  certain  electors  who  had  and 
hs^  not  applied  for  ballot  papers  or  voted  at 
that  election.  It  appeared  that  the  responde«^, 
having  been  appointed  personating  agent,  as 
stated  in  the  information,  attended  at  the  polling 
booth  with  a  copy  of  the  burgess-roll,  and  re- 
mained there  some  hours  placing  a  mark  against 
the  name  of  each  voter  who  obtained  a  ballot 
paper,  and  then  Ixjforc  the  close  of  the  poll  left 
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the  station,  taking  with  him  his  copy  of  the  bur- 
gess-roll,  which  he  left  in  the  committee-room  of 
the  candidate  by  whom  he  was  employed.  There 
was  no  proof  that  the  copy  of  tnc  burgess-roll 
was  seen  by  any  person  while  in  the  room  : — 
Held,  that  there  was  not  sufficient  evidence  to 
warrant  a  conviction  under  the  Ballot  Act,  1872 
(85  ic  36  Vict.  c.  33),  s.  4,  as  there  was  no  proof 
that  the  information  as  to  the  voters  was  actually 
communicated  to  any  person,  and  it  was  not 
enough  that  the  means  of  acquiring  such  infor- 
ination  were  afforded  to  any  one.  Stannanavght 
y.  Hazcld'me,  4  C.  P.  D.  191  ;  48  L,  J.,M.  C.89  ; 
40  L.  T.  589  ;  27  W.  R.  620. 


ELEGIT. 

See  EXECUTION. 


EMBEZZLEMENT. 

See  CRIMINAL  LAW. 


EMBLEMENTS. 

See  LANDLORD  AND  TENANT. 


ENFRANCHISEMENT. 

See  COPYHOLD. 


ENGRAVINa. 

See  COPYRIGHT. 


ENTRIES. 

See  EVIDENCE. 


EPPING  FOREST. 

Sec  FOREvST. 


EQUITY  TO  A  SETTLE 

MENT. 

See  HUSBAND  AND  WIFE. 


ERROR. 

I,  Before  Judicature  Acts. 

1.  When  it  Lies, 

a.  What  Jadgments. 
h.  Feigned  Issues,  1003. 

c.  Special  Gases,  1004. 

d.  Actions  of  Ejectment,  1004. 

e.  With  Respect  to  Costs,  1005. 
/.  From  Inferior  Courts,  1005. 

g.  From  Order  of  Judge  at  Chambers, 
1006. 

2.  To  what  Cintrt,  1009. 

3.  By  ane  of  nereral  Persons^  1011. 

4.  Venire  de  Xoto^  1011. 

5.  Agreement  not  to  Jirhig,  1011. 

6.  Cknifemoii  of  1013. 

7.  Wlicn  a  Supersedeas^  1013. 

8.  Action  on  Judgment  pending  ErroVy 

1014. 

9.  Proceedings  in, 

a.  How  Brought  and  Allowed,  1015. 
h.  Assignment  or  Suggestion  of  Error, 
i.  In  Law,  1015. 
ii.  In  Fact,  1016. 
iii.  On  Death  of  a  Plaintiff,  101 7. 
It.  On  Death  of  a  Defendant, 
1017. 

c.  Discontinuance    of    Proceedings, 

1018. 

d.  Quashing  or  Setting  Aside,  1018. 

e.  Trial  of  Error  in  Fact,  1019. 
/.  Practice,  1020. 

g.  Amendment,  1020. 
h.  Judgment,  1022. 
7.  Staying  Execution,  1024. 
j.  Costs. 

i.  Generally,  1024. 

ii.  Security  for,  1027. 

iii.  Taxation,  1028. 
k.  Allowance  of  Interest,  1028. 

10.  Bail  in  Error.— See  BAIL. 

11.  J«  Bt'venue  Matters,Sce  REVENUE. 

II.  Appeal  under  Present  Practice. — 
See  Appeal. 

III.  In  Criminal  Matters.— <S^v  Criminal 
Law. 


I.    BEFORE    JUDICATURE    ACTS. 
1.  When  it  Lies. 

a.   What  Judgments. 

Of  Nonfliiit.] — ^Error  lies  on  a  judg:mcnt  of  non- 
suit. Bor  V.  Bennett,  1  H.  Bl.  482  ;  S.  /»., 
Hit  chins  V.  JloUingsiiu>rth,  7  Moore,  P.  C.  C. 
228. 

But  where  a  plaintiff  brought  a  writ  of  error  on 
a  nonsuit,  the  court  refused  to  stay  execution,  at 
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Icsst,  unless  some  i"cal  error  was  pointed  out  by 
the  plaintiff  or  his  cnunsel  ;  and  an  affidavit  of  | 
the  plaintiffs  attorney,  that  he  was  advised  that 
there  was  real  error,  was  not  sufficient.    Evatis 
V.  Sweetj  9  Moore,  606  ;  2  Bing.  326. 

The  opinion  of  a  judge,  direct ing.the  plaintiff 
to  be  nonsuited,  cannot  b^  questioned  on  a  writ 
of  error,  as  it  does  not  appear  on  the  record.  Doe 
d.  Tolson  V.  Fisher,  2  Bligh,  N.  S.  9. 

Error  from  an  inferior  court  of  record.  The  re- 
cord stated  that  the  plaintiff,  being  called  to  hear 
the  verdict,  came  not,  whereupon  judgment  of 
nonsuit  was  entered.  Tacked  to  the  record  was 
a  bill  of  exceptions  which  set  out  the  evidence 
given  at  the  trial.  The  contention  of  the  plaintiffs 
counsel  that  there  was  evidence  to  go  to  the  jury, 
and  the  ruling  of  the  judge  that  there  was  none, 
and  that  the  judge  then  nonsuited  the  plaintiff, 
whereupon  the  plaintiffs  counsel  excepted  : — 
Held,  that  the  plaintiff  could  not  maintain  error 
on  the  bill  of  exceptions,  after  having  submitted 
to  be  nonsuited.  Secus,  if  the  record  had  shewn 
that  the  plaintiff  appeared  when  called,  and  the 
judge  without  his  consent,  nonsuited  him,  though 
appearing.     Caspar  v.  Jieedj  17  Q.  B.  640. 

Interlocutory  Judgment.] — Error  will  not  lie 
upon  an  interlocutory  judgment.  Samuel  y, 
Jndin,  6  East,  333  ;  1  N.  B.  43. 

It  is  not  a  cause  of  error  to  enter  a  judgment  of 
misericordiA  in  a  qui  tam  action  for  a  penalty. 
Humble  v.  Bland,  6  T.  R.  255. 

Nor  that  the  plaintiff  is  adjudged  to  be  in  mise- 
rioordi&  instead  of  the  defendant.  Pull  in  v. 
Stoltes,  2  H.  Bl.  312. 

Interloeutory  Balei.] — Although  interlocutory 
rules  for  payment  of  money  or  costs  have,  by 
power  of  1  &  2  Vict.  c.  110,  s.  18,  the  effect  of 
judgments  in  the  superior  courts  of  common  law, 
they  form  no  part  of  the  record,  so  as  to  be  ex- 
aminable in  a  court  of  record.  Xctotim  v.  JBoodlCy 
6  C.  B.  632  J  .18  L.  J.,  C.  P.  72  ;  12  Jur.  1088. 

Verdict  of  Jury.]— Error  does  not  lie  for  the 
mistinding  of  a  vcraict  by  a  jury  ;  but  in  such  a 
case  the  proper  remedy  is  by  application  to  the 
court  in  which  the  action  is  brought  for  a  new 
trial.    Salt  v.  Doe^  3  Bro.  P.  C.  515. 

Where  a  bill  was  filed  against  three  persons  by 
name,  and  on  entering  the  finding  of  the  juiy  on 
the  po^tea,  part  of  the  christian-name  of  one  of 
them  was  omitted  ; — Held,  to  be  no  ground  of 
error.  May  v,  JRifff,  8  Moore,  297  j  1  Bing.  314  ; 
12  Price,  362. 


error  was  brought  on  a  judgment  upon  demurrer 
to  pleas,  which  went  to  the  whole  cause  of  ac- 
tion, certain  issues  of  fact  remaining  undisposed 
of  :  the  court  of  en*or  quashed  the  writ.  Tolstm 
V.  Xaye,  7  Scott,  N.  R.  222  ;  6  M.  &  G.  536. 

But  where  judgment  had  been  given  for  a  de- 
fendant on  an  argument  on  demurrer,  and  the 
plaintiff  brought  a  writ  of  error,  the  court  ordered 
issues  in  fact  which  were  upon  the  record  to  be 
struck  out,  with  liberty  to  replace  them,  in  order 
that  the  judgment  of  the  coui-t  of  error  might  be 
obtained  before  they  were  tried,  by  consent  of 
the  defendant.  Jicchham  v.  KnUjht,  7  D.  P.  C. 
409 ;  7  Scott,  346  ;  S,  P.,  Oirdeti  v.  General 
CtmHcry  Cotnjtany^  7  Scott,  348  ;  7  D.  P.  C.  426  : 
2  Am.  18. 

Arreit  of  Judgment.] — Where,  on  motion  in 
arrest  of  judgment,  a  clear  objection  is  not  shewn, 
the  party  will  be  left  to  his  writ  of  error. 
Blackcter  y,  Gillett,  9  C.  B.  26. 

Judgments  for  raising  Questions.] — However 
desirous  the  court  may  be  of  enabling  the 
parties  to  take  the  opinion  of  a  court  of  error,  it 
will  not  give  judgment  against  its  own  opinion, 
because  there  is  no  other  mode  of  raising  the 
question  on  the  record.  llicketU  v.  yoble,  7  D. 
&  L.  104  ;  4  Ex.  260  ;  18  L.  J.,  Ex.  408. 

Petition  of  Biglit— Administrator.]— The  ad- 
ministrator of  the  suppliant  in  a  petition  of 
right  may  bring  error  on  a  judgment  given 
against  his  testator.  De  Bode  v.  Bey.  (m  error), 
13  Q.  B.  364  ;  14  Jur.  970. 

Quo  Warranto.] — Where,  upon  error  on  quo 
waiTanto,  the  judgment  in  favour  of  the  relator 
is  affirmed,  he  is  not  entitled  to  costs  in  error. 
Boioey  v.  Bey.  {In  error'),  6  Q.  B.  668  ;  14  L.  J., 
Q.  B.  240  ;  9  Jur.  432. 

(hitlawry.^ — The  provisions  of  the  C.  L.  P.  Act 
of  1852,  relatmg  to  the  abolition  of  writs  of  error, 
did  not  apply  to  judgments  of  outlawry  in  civil 
suits.  Ardiny  v,  Holmer  or  Bonner,  1  H.  &  N.  86 ; 
25  L.  J.,  Ex.  231 ;  2  Jur.,  N.  S.  763 ;  S.  P.,  Solomon 
V.  Graham,  6  El.  &  Bl.  309  ;  2  Jur.,  N.  8.  869. 


PlaintifTs  own  Judgment.] — A  plaintiff  may 
bring  a  writ  of  error  to  reverse  his  own  judg- 
ment.   Johnson  V.  Jehb,  3  Burr.  1772. 

A  writ  of  error  may  be  brought  upon  a  judg- 
ment for  the  plaintiff  on  demurrer,  notwithstand- 
ing a  subsequent  discontinuance.  The  defen- 
dant, if  he  chooses,  may  for  that  purpose  have  a 
judgment  of  discontinuance  entered  on  the 
record.  Macdesjield  QJfayor,  ^'c.)  v.  Gee,  13 
M.  &  W.  470  ;  2  D.  &  L.  418  ;  14  L.  J.,  Ex.  44. 

A  defendant  may  bring  error  on*  a  judgment 
for  the  plaintiff,  on  demurrer  to  a  replication  to 
one  of  several  pleas,  though  the  plaintiff  hcos  sub- 
sequently discontinued  the  action,  except  as  to 
the  costs  of  the  demurrer.  Shi^pherdy,  Sharp,  1 
H.&N.115— Ex.  Ch. 

When  Issues  undisposed  of.] — ^Where  a  writ  of 


Information.] — The  provisions  of  the  C.  L.  P. 
Act  abolishing  writs  of  error  do  not  apply  to  an 
information  in  the  nature  of  a  quo  warranto. 

!  Bey,  V.  Scale,  5  El.  &  Bl.  1 ;  24  L.  J.,  Q.  B.  221  ; 

i  1  Jur.,  N.  S.  693. 

Indictment.] — If  more  than  twenty-three  arc 
•sworn  upon  a  gi-and  jury,  a  defendant,  in  an  in- 
dictment found  by  them,  may,  if  that  fact  ap- 
peal's upon  the  caption  of  the  indictment,  bring 
error  in  law.  If  it  does  not  appear  there,  then 
he  may  bring  error  in  fact.  Bex  v.  Marsh,  1  N. 
&  P.  187  ;  6  A.  &  E.  236  ;  2  H.  &  W.  366  ;'  W., 
W.  &  D.  160. 

It  is  no  ground  of  error,  either  in  fact  or  in 
,  law,  that  the  whole  of  the  special  jurors  struck 
,  were  not  summoned,  or  that  the  special  jury  panel 
was  called  over  and  a  tales  prayed  before  10  a.m., 
the  time  for  which  the  special  jurors  w^ere  sum- 
moned, it  not  being  competent  to  the  party  to 
aver  anything  that  is  inconsistent  with  the  record. 
Irwin  V.  Grey,  1  L.  R.,C.  P.  171  ;  35  L.  J.,  C.  P. 
43  ;  12  Jur.,  N.  S.  193 ;  14  W.  R.  208  ;  1  H.  & 
R.  113— Ex.  Ch.  Affii-med,  2  L.  R.,  H.  L.  20  ;  36 
L.  J..  C.  P.  148  ;  16  L.  T.  184  ;  15  W.  R.  593. 
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Error  does  not  lie  to  the  Exchequer  Chamber 
on  a  judgment  pronounced  upon  allegations  of 
error  in  fact.    lb. 

Entry  of  Bnggestioxis.] — In  an  action  inform^ 
pauperis,  the  plaintiff,  in  1854,  recovered  a  ver- 
dict, with  damages.  Upon  taxation,  the  master 
refused  to  allow  fees  to  her  counsel  or  remunera- 
tion to  hei  attorney,  and  such  refusal  was  con- 
firmed by  the  court : — Held,  upon  an  application 
by  the  plaintiff  for  the  entry  of  a  suggestion 
upon  the  roll,  for  the  purpose  of  having  the 
judgment  considered  by  a  court  of  error,  that 
this  was  not  the  case  in  which  the  court  of  error 
could  interfere,  and  that  no  such  suggestion 
ought  to  be  entered.  Doolnj  v.  Great  Northern 
Bnilicay  Cimpaiiy,  2  El.  &  El.  576  ;  29  L.  J.,  Q. 
B.  83;  6  Jur.,  N.  S.  146. 

Decision  on  Kotion.] — The  decision  of  one  of 
the  sui)erior  courts  pronounced  on  motion  (unless 
where  otherwise  provided  by  statute)  is  not  the 
subject  of  a  proceeding  in  error.  Scott  v,  Ben- 
nett, 5  L.  R.,  H.  L.  234  ;  20  W.  R  686, 

A  court  has  power  to  discharge  by  consent  a 
jury  from  giving  a  verdict  upon  any  of  the  issues 
in  an  action  ;  and  where  the  jury  has  been  die- 
charged,  and  the  record  does  not  shew  that  it 
was  done  without  consent,  the  discharge  must  be 
taken  to  be  regular,  and  cannot  be  made  the 
ground  of  error.    Ih, 

When  a  court  has  power  to  give  costs  upon  a 
certificate  or  an  order,  and  it  does  not  appear 
(apart  from  a  suggestion  of  error  in  fact)  that 
there  was  no  certificate  or  order,  the  taxation  by 
the  master  cannot  be  impeached  by  a  proceeding 
in  error.    Ih. 

When  a  defendant  could,  before  judgment, 
have  suggested  the  matter  afterwards  alleged  as 
error,  he  cannot,  by  his  subsequent  suggestion  of 
it,  release  himself  from  costs.    Ih. 

Proceeding  in  formi  pauperie.] — The  court 
wUl  not  allow  a  party  to  proceed  in  form& 
pauperis  in  order  to  assign  error,  where  the  error 
is  a  mere  irregularity.  Cohhett,  In  ?v',  10  W.  R.  40. 

b.  Feiflrned  lesues. 

On  a  feigned  issue,  directed  by  the  court,  to 
try  the  eiustence  of  certain  customs,  the  plaintiff 
had  a  verdict,  subject  to  the  opinion  of  tne  court 
on  a  special  case,  the  question  being,  whether  the 
customs,  as  stated  in  the  declaration,  had  been 
sufficiently  proved  at  the  trial.  The  court  having 
given  judgment  for  the  plaintiff,  error  was 
brought,  on  the  ground  that  the  customs  were 
not  legal  customs.  The  Court  of  Exchequer 
Chamber  quashed  the  writ  on  the  ground  that 
error  did  not  lie  on  a  feigned  issue.  i:inooJt  v. 
Mattocli,  5  A.  &  E.  239. 

Ko  writ  of  error  lies  upon  a  judgment  of  a 
superior  court  upon  a  feigned  issue  under  6  &  7 
Will.  4,  c.  71.  s.  46  (Tithe  Commutation  Act). 
ThorjH'  V.  Plowde^i,  2  Ex.  387  ;  17  L.  J.,  Ex.  235. 

Interpleader.] — Nor  will  it  lie  upon  a  judg- 
ment entered  up  under  s.  7  of  the  Interpleader 
Act,  1  &  2  Will.  4,  c.  58,  on  a  feigned  issue  di- 
rected under  that  act,  such  judgment  not  being 
similar  to  an  ordinary  judgment  in  an  action. 
King  v.  Siinntmids,  1  H.  L.  Cas.  754  ;  12  Jur.  903. 
Affirming  S.  C,  7  Q.  B.  289 ;  14  L.  J.,  Q.  B. 
248  J  9  Jur.  761. 


But  an  appeal  in  eiTor  lies  under  17  &  18  Vict, 
c.  125,  8.  34,  to  the  Court  of  Exchequer  Chambei* 
to  review  the  decision  of  the  Court  below,  on  a 
rule  obtained  on  the  trial  of  an  interpleader  issue, 
to  enter  a  veixlict,  pursuant  to  leave  reserved  at 
the  trial.  Withers  v.  Parlter.  4  H.  &  N.  810  ;  28 
L.  J.,  Ex.  388— Ex.  Ch. 

o.   Special  Casee. 

Error  lies  on  a  special  case,  notwithstfrnding* 
judgment  of  nolle  prosequi  is  directed  to  be 
entered  up  by  the  court.  Uewellyn  v.  ikc4i7igva 
Canal  yavigation  Company,  2  H.  &  N.  616,  n. 

Where  a  special  case  is  stated  by  agreement , 
between  the  plaintiff  and  some  only  of  the  de- 
fendants, and  where  final  judgment  has  not 
been  entered  up  against  one  defendant,  who  has 
suffered  judgment  by  default,  quaere,  whether 
error  lies.  Boyd  v.  Rohintt,  5  C.  B.,  N.  B.  597  ; 
28  L.  J.,  C.  P.  73  ;  5  Jur.,  N.  S.  915. 

Judgment  on.] — Error  will  lie  on  a  judgment 
in  a  special  case  stated  on  an  interpleader  issue. 
Gumm  V.  Tyric,  6  B.  &  S.  298  ;  34  L.  J.,  Q.  B,  124. 

From  SeBBions.] — In  an  action  for  a  rate  under 
a  local  act,  a  case  was  stated  for  the  opinion  of 
the  Queen's  Bench,  it  being  agreed  that  the  case 
was  to  be  dealt  with  as  if  granted  by  the  quarter 
sessions  upon  appeal  against  the  rate.  Judgment 
having  been  given  by  the  Queen's  Bench,  laying 
down  the  principles  upon  which  the  amouiit  of 
the  rate  was  to  be  detei-mined  : — Held,  not  a  case 
in  which  error  could  be  brought  under  17  &  18 
Vict.  c.  125,  s.  32,  and  the  court  quashed  the  pro- 
ceedings in  error.  Hmcell  v.  Ltmdon  Doeli  Com^ 
imny,  6  Jur.,  N.  S.  676  ;  8  W.  R.  562— Ex.  Ch. 

By  Arbitrator.] — Where  an  action  is  referred 
by  an  order  of  nisi  prius  to  an  arbitrator,  who, 
at  the  request  of  the  parties,  states  his  award  as 
to  part,  in  the  form  of  a  special  case  for  the 
opinion  of  one  of  the  superior  courts,  and  judg- 
ment is  entered  according  to  the  opinion  of  the 
court,  such  judgment  is  not  one  upon  which,  as 
provided  by  17  &  18  Vict.  c.  125,  s.  32,  proceed- 
ings in  eiTor  can  be  had.  Gvmm  v.  Ivwlrr,  2 
E.  &  E.  890  ;  29  L.  J.,  Q.  B.  189  ;  6  Jur..  N.  S. 
1093  ;  8  W.  R.  436. 

An  action  for  obstruction  of  ancient  lights 
was  referred  to  an  arbitrator,  and  the  order  of 
reference  provided  that  the  arbitrator,  if  re- 
quired, should  state  a  case  for  the  opinion  of  the 
court,  and  judgment  should  be  entered  according 
to  such  opinion.  Pending  the  reference  the 
arbitrator  stated  a  case,  raising  the  question 
whether  the  plaintiff  was  entitled  to  the  lights 
alleged  to  have  been  obstructed,  and  the  court 
delivered  their  opinion  in  his  favour.  The  de- 
fendant then  took  proceedings  in  error  against 
their  decision,  and  the  arbitrator  postponed  fur- 
ther proceeding  with  the  reference  until  the  re- 
sult of  such  proceedings  should  appear  : — Held, 
that  there  was  no  judgment  upon  which  error 
could  be  brought  within  17  &  18  Vict.  c.  125. 
s.  32.  Courtanld  v.  Legh,  4  L.  R.,  Ex.  187  ;  38 
L.  J.,  Ex.  124  ;  20  L.  T.  496. 

d.  Actions  of  XUectment. 

If  a  plaintiff,  after  obtaining  a  verdict  in 
ejectment,  sued  out  a  habere  facias  possessionem 
without  waiting  to  tax  his  costs,  the  defendant's 
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writ  of  error  did  not  operate  as  a  supersedeas. 
Doe  d.  Mei^iter  v.  Dyneleyt  4  Taunt.  289. 

Costs  of  reversing  in  a  court  of  error  a  judg- 
ment for  the  defendant  in  ejectment  are  re- 
coverable in  an  action  for  mesne  profits.  Xoicell 
V.  JRoake,  7  B.  i:  C.  404  ;  1  M.  &  R.  170. 


e.   With  Bespeot  to  Costs. 

An  appeal  will  not  lie  for  costs  only,  where 
costs  are  in  the  discretion  of  the  court ;  but 
where  the  court  is  directed  by  an  act  of  parlia- 
ment  to  give  costs,  it  is  a  proper  subject  of  ap- 
peal, if  they  are  not  given  according  to  the  re- 
quisitions of  the  act.  Tod  v.  Tod,  1  Bligh,  N.  S. 
639. 

By  a  court  of  requests  act  it  was  provided, 
that  a  plaintiff  suing  in  any  of  the  courts  at 
Westminster,  for  a  cause  of  action  recoverable  in 
the  court  of  requests,  should  not  be  entitled  to 
any  costs  if  he  succeeded  :  —  Held,  on  en'or 
brought  on  a  judgment  in  the  Queen's  Bench 
for  debt  and  costs,  the  fact  of  the  defendant 
being  resident  within  the  jurisdiction  of  and 
liable  to  be  sued  in  the  court  of  requests  being 
assigned  as  error,  and  the  plea  being  in  nuUo  est 
erratum,  that  the  judgment,  so  far  as  regarded 
the  costs,  was  erroneous.  Xncton  v.  Bank*,  11 
Q.  B.  340  ;  17  L.  J.,  Q.  B.  137  ;  12  Jur.  230. 


f.  From.  Inferior  Courts* 

Sui&cienoy  of  Judge.] — On  a  writ  of  error  it  is 
sufficient  that  the  judge  below  was  a  judge  de 
facto  in  a  court  having  a  competent  jurisdiction. 
MiUcard  v.  Thatcher,  2  T.  R.  81,  87, 

Writ — How  QnMhed.] — ^A  writ  of  en-or  from 
an  inferior  court  may  be  quashed  on  motion. 
Fin-nter  v.  La  idler,  6  D.  ,S:  R.  174  j  4  B.  A:  C. 
116. 

Jarifldietion  of  Superior  Court.] — The  superior 
court,  upon  a  writ  of  error,  can  do  what  the  in- 
ferior court  ought  to  have  done,  and  therefore 
can  grant  a  venire  facias  de  novo.  JIarwood  v. 
Goodwright,  Lofft,  559  ;  Cowp.  92  ;  3  Wils.  497  ; 
2  W.  Bl.  937  ;  7  Bro.  P.  C.  489  ;  S.  P.,  Grant  v. 
Afttle,  2  Dougl.  722.  And  see  Clement  v.  Lewis, 
10  Price,  181. 

But  a  court  of  error  could  not  award  a  venire 
de  novo  where  the  proceedings  originated  in  an 
inferior  court,  before  17  &  18  Vict.  c.  125,  s.  43. 
JiUhoj)  v.  Kaye,  3  B.  &  A.  610  ;  *S'.  P.,  Trevor 
v.  ^yall,  1  T.  R.  151. 

An  action  was  commenced  in  an  inferior  court, 
a  verdict  found  for  the  plaintiff,  and  a  fi.  fa. 
issued  for  damages  and  costs.  After  a  levy,  but 
before  the  sale,  a  writ  of  error  was  sued  out, 
which  was  allowed  after  the  sale»  but  before  the 
proceeds  were  paid  over  to  the  plaintiff  by  the 
officer,  but  which  was  done  after  the  allowance 
of  the  writ :  a  motion  being  made  to  compel  the 
plaintiff  below,  or  the  officer  of  the  inferior 
court,  to  pay  the  money  into  the  court  of  error, 
to  abide  the  r&sult  of  the  writ  of  error  : — Held, 
that  the  court  of  error  has  no  power  to  make 
such  order,  its  jurisdiction  being  merely  over  the 
record.  Sjjeiwer  v.  Jlagyuidur,  2  B.  C.  Rep. 
123  ;  5  D.  &  L.  66  ;  11  Jur.  948. 

Court  of  Conseience.] — A  writ  of  false  judg- 
ment did  not  lie  from  a  court  of  conscience  to  a 


superior  court  at  Westminster.    Scott  v.  Bye,  ^ 
Moore,  649  ;  2  Bing.  344. 

A  writ  of  accedas  ad  curiam,  issued  to  a  court 
of  conscience,  which  proceeded  equitably,  might 
be  set  aside  on  motion.  Totgle  v.  lio^tmi,  2  Bing.. 
463  ;  10  Moore,  171  ;  S,  P.,  Bates  v.  Tnmer,  10 
Moore,  32. 


ff.  From  Order  of  Jud^e  at  Chambers. 

Application — To  what  Court.] — In  onler  to  re- 
scind an  order  of  a  judge  made  at  chambers,  the 
pro])er  course  is  to  apply  to  the  court,  Johnson 
V.  Kennedy,  4  D.  P.  C.  345. 

The  decision  of  a  judge  at  chambers  may  be 
reversed  by  a  single  judge  sitting  in  the  Bail 
Court.    King  v.  Myers,  5  D.  P.  C.  686. 

When  a  judge  has  made  an  order  on  an  ex 
parte  statement,  the  other  side  must  apply  first 
to  the  judge,  to  reconsider  his  order,  before  ap- 
plying to  the  court  to  set  it  aside.  Day  v.  Vin- 
cent,  12  \V.  R.  281  ;  9  L.  T.  654. 

Where  an  order  to  set  aside  proceedings  as 
irregular  has  been  improperly  drawn  up,  as  hav- 
ing been  made  by  consent,  the  partj'  on  whom  it 
is  served  ought  to  take  out  a  summons  before  the 
judge  to  amend  it,  and  not  apply  to  the  court  in 
the  first  instance  to  set  it  aside.  Jlall  v.  West^ 
1  D.  &  L.  412  ;  13  L.  J.,  Ex.  31  ;  8  Jur.  46. 

In  what  Cues.] — ^A  matter  disposed  of  before 
a  judge  may  still  be  brought  before  the  court  ; 
and  that,  too,  although  the  judge  has  expressed 
a  deliberate  opinion  upon  the  matter.  King  v» 
Mm-rs,  5  D.  P.  C.  686. 

The  rule  respecting  appeals  from  a  judge  at 
chambers  is,  that  the  court  will  entertain  them 
in  cases  where  the  judge  is  merely  acting  an 
delegate  of  the  court  to  transact  its  business  : 
aliter  where  he  is  exercising  an  independent 
jurisdiction  conferred  on  him  by  statute.  KiU 
henny  Bail  way  Company  v.  Fielden,  6  Ex.  82^ 
n. ;  20  L.  J.,  Ex.  141  ;  15  Jur.  191. 

A  judge  dismissed  a  summons  with  costs.  The 
unsuccessful  party  paid  the  costs,  but  imme- 
diately afterwards  applied  to  the  judge,  on  fur- 
ther summons,  to  rescmd  the  order.  The  judge, 
learning  from  the  affidavits  that  the  costs  had 
been  paidi  dismissed  the  application  as  made  too 
late.  On  motion  to  the  court  to  rescind  the  first 
order  : — Held,  that  the  parties,  having  appealed 
to  the  judge  who  made  the  order,  were  bound  by 
his  decision,  and  could  not  make  a  further  ap- 
peal to  the  court.  Thompson  v.  Becke,  4  Q.  B, 
759  ;  D.  &  M.  49  ;  12  L.  J.,  Q.  B.  305  ;  7  Jur. 
466. 

An  attorney,  on  being  retained  to  bring  an 
action,  gave  the  following  undertaking  : — 
"  Should  the  damages  or  costs  not  be  recover- 
able in  this  action,  under  the  circumstances,  I 
shall  charge  you  costs  out  of  purse  only."  The 
plaintiff  obtained  a  verdict,  with  600/.  damages,, 
for  which  sum  and  costs  judgment  was  entered 
up.  The  defendant  took  the  benefit  of  the  In- 
solvent Debtors  Act,  and  the  dividend  on  his 
estate  awarded  to  the  plaintiff  was  272/.  odd. 
The  master  allowed  the  attorney  costs  out  of 
pocket  only,  but  referred  the  matter  to  a  judge^ 
who  directed  the  taxation  of  costs  out  of  pocket 
only.  A  second  summons  was  taken  out  before 
the  same  judge,  to  review  the  taxation,  and  dis- 
missed : — Held,  that  the  party  was  not  precludcil 
from  appealing  to  the  court.    Strett^n,  In  rcy 
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3  D.  &  L.  278  ;  H  M.  &  W.  806  ;  15  L.  J.,  Ex. 
16. 


When  Precluded.] — If  a  person  takes  the 


benefit  conferred  by  a  judge's  order,  he  must 

^Iso  bear  the  burden  imposed  by  it ;  he  must 

take  the  order  in  its  entirety,   Ilatjicard  v.  Duff, 

12  C.  B.,  N.  S.  ^U  ;  6  L.  T.  433  ;  10  W.  R.  662. 

Where  a  party  has  obtained  an  order  to  set 
Aside  a  judgement  upon  payment  of  costs,  he  can- 
not, if  he  has  drawn  up  and  served  the  order 
subsequently,  procure  the  rescission  of  so  much 
of  it  as  relates  to  costs.  Qiraud  v.  Austen,  1  D., 
N.  S.  703  ;  4  Scott,  N.  R.  750. 

A  party  who  has  accepted  costs  under  an  order, 
cannot  subsequently  question  its  validity.  Tink- 
ler V.  mider,  7  D.  &  L.  61  j  4  Ex.  187  ;  18  L.  J., 
Ex.  429  ;  13  Jur.  684. 

Or  move  to  rescind  it.  Simmonx  v.  King,  2  D. 
&  L.  786  ;  14  L.  J.,  Q.  B.  196  ;  9  Jur.  250. 

But  when  a  judge  makes  an  order  out  of  term, 
to  set  aside  a  judgment  by  default  on  an  affi- 
davit of  merits,  and  on  payment  of  the  plain- 
tiff's costs,  the  defendant,  by  complying  with 
«uch  order,  for  the  purpose  of  getting  rid  of  the 
Judgment,  does  not  so  acquiesce  in  the  order  as 
to  prevent  his  applying  to  the  court  in  the  next 
'Cnsuing  term  to  alter  its  terms.  Connelly  v. 
Brenvier,  1  L.  R.,  C.  P.  657  ;  35  L.  J.,  C.  P.  319  ; 
J  R.  &  H.  612. 

Within  what  Time.]— An  application  to  re- 
scind or  vary  an  order  must  be  made  within  a 
reasonable  time.  Griffin  v.  Bradley,  6  C.  B. 
722  ;  6  D.  &  L.  394  ;  18  L.  J.,  C.  P.  97  ;  12  Jur. 
1091. 

And  should  be  made  in  the  course  of  the  next 
term  after  the  decision  has  been  made.  ColUm 
V.  Johruson,  16  C.  B.  588  ;  24  L.  J.,  C.  P.  231  ;  *S; 
P.,  Meredith  v.  Oittins  or  Gettens,  18  Q.  B.  257 ; 
:21  L.  J.,  Q.  B.  273  ;  Orchard  v.  Moxey,  21  L.  J., 
Q.  B.  79,  n. 

But  this  rule  will  be  relaxed  if  adequate  cause 
is  shewn.    Baker  v.  Sayers,  17  L.  T.  679. 

A  party  comes  too  late  to  set  aside  an  order, 

.after  lying  by  and  allowing  his  opponent,  without 

objection,  to  take  several  steps  in  the  cause  con- 

:  sequent  upon  such  order.    JIall  v.  West,  1  D.  & 

L.  412;  13  L.  J.,  Ex.31. 

An  order  to  set  aside  a  writ  was  made  on  the 
11th  April,  and  was  made  a  rule  of  court  on  the 
15th,  on  which  day  the  plaintiff  gave  notice  to 
.the  defendant  that  he  intended  to  move  the  court 
to  rescind  the  order,  as  soon  as  counsel  could  be 
heard.  On  the  18th  the  defendant  taxed  his 
•costs  under  the  order,  and  issued  execution  on 
the  23rd : — Held,  that  a  rule  to  rescind  the  order 
obtained  on  the  23rd  was  in  time.  Walker  v. 
Barking,  2  D.  &  L.  982  ;  14  L.  J.,  Q.  B.  214. 

After  an  order  of  a  judge  has  been  made  a  rule 
of  court,  it  is  too  late  to  object,  in  answer  to  a 
rule  calling  upon  the  party  to  pay  money  in  pur- 
suance of  such  order,  that  the  judge  had  no  power 
to  make  it.  Wilson  v.  Xorthorp,  4  D.  P.  C.  441  ; 
/2  C,  M.  &  R.  326 ;  5  Tyr.  1102. 

A  party  who  considers  himself  aggrieved  by  a 
■judge's  order  may  move  to  set  that  order  aside, 
wholly  or  in  part,  before  it  is  made  a  rule  of  court. 
Clemeiit  v.  Weaver,  4  Scott,  N.  R.  229  ;  1  D.,  N. 
.S,  193  ;  3  M.  &  G.  651  ;  6  Jur.  62. 

After  the  order  is  made  a  rule  of  court,  a  mo- 
tion to  set  aside  the  order  and  all  proceeding?!?, 
without  specially  mentioning  the  rule  of  court. 
is  nugatory.    lb. 


Application  for  leave  to  appeal  from  an  order 
made  more  than  a  year  before  by  the  Court  of 
Exchequer  allowing  a  demurrer  to  a  plea  on  the 
record  was  grantt^,  although  issues  of  fact  re- 
mained to  be  tried  in  a  pending  action.  Fitz- 
gerald V.  Datcson,  45  L.  J.,  Ch.  152 ;  24  W.  R. 
129— C.  A. 

Applications  in  the  nature  of  appeal  from  the 
decision  of  a  judge  at  chambers  may  be  made 
at  any  time  within  the  ensuing  term.  Oldham 
Bv  ildiTig  and  Manufacturing  Company  v.  Jleald, 
3  H.  &  C.  132, 

If  a  summons  to  set  aside  proceedings  for  irre^ 
gularity  is  dismissed  by  a  judge  upon  the  ground 
that  the  application  is  too  late,  the  court  will  not 
interfere.  La7ie.  v.  Xewman,  1  B.  C.  Rep.  93  ; 
10  Jur.  925. 

When  parties  who  are  before  a  judge,  upon  a 
summons,  are  referred  to  the  court,  they  are 
bound  to  go  promptly.  Bui  terworth  v.  Willia  mg, 
1  B.  C.  Rep.  168  ;  4  D.  &  L.  82. 

A  judge  or  a  master  has  power  to  make  an 
order  giving  leave  to  appeal  against  a  decision 
of  the  court  after  the  regular  four  days  for  giving 
notice  of  appeal  have  elapsed  since  judgment 
was  delivered,  Abbott  v.  Bates,  30  L.  T.  479  ; 
22  W.  R.  632. 

On  what  Materials.] — When  an  application 
has  been  made  to  a  judge,  and  refus^,  and  an 
application  is  afterwards  made  to  the  court  by 
way  of  appeal,  the  invariable  practice  is,  that 
such  rule  nisi  must  be  moved  and  drai^ni  up  on 
reading  the  affidavits  used  before  the  judge,  and 
if  no  affidavits  were  referred  to  there,  an  affidavit 
must  be  produced  to  the  court,  stating  what 
actually  occurred,  Mitchell  v.  Harding,  5  L.  T. 
348. 

When  a  judge  has  made  an  order  founded  on 
certain  facts  there  stated  to  him,  the  court  will 
not,  on  an  application  to  rescind  his  order,  allow 
additional  facts  to  be  shewn  which  were  within 
the  knowledge  of  the  appealing  party  at  the  time 
the  order  was  made.  Alexander  v.  Porter,  1  D., 
N.  S.  299. 

An  affidavit  in  support  of  a  rule  to  rescind  an 
order  need  not  take  notice  of  a  previous  applica- 
tion for  the  same  purpose  made  at  chambers,  and 
refused  ;  unless  it  is  necessary  to  do  so  in  order 
to  account  for  apparent  delay  in  making  the 
application  to  the  court,  Thomas  v.  Evans,  9 
M.  &  W.  829. 

Upon  an  application  to  rescind  an  order»  addi- 
tional affidavits  cannot  be  used.  Edwards  v. 
MaHyn,  2  L.,  M.  &  P.  669  ;  21  L.  J.,  Q.  B.  86  ; 
16  Jur.  358. 

It  is  a  good  preliminary  objection,  on  shewing 
cause  against  a  rule  to  rescind  an  order,  that  the 
affidavits  on  which  the  order  was  made  have  not 
been  brought  before  the  court.  Pocock  v.  Picker- 
ing,  21  L.  J.,  Q.  B.  365 ;  16  Jur.  760. 

An  application  to  the  court  to  set  aside  an 
order  may  be  made  upon  the  fame  affidavits  as 
were  used  before  the  judge.  Piekford  v.  Ewing- 
ton,  4  D.  P.  C.  453  ;  Tyr.  &  O.  29. 

When  a  summons  has  been  heard,  and  adjudi- 
cated upon  at  chambers,  in  a  matter  wholly  de- 
pending on  the  merits,  there  is  nothing  to  pre- 
clude the  party  from  making  a  similar  applica- 
tion to  the  court,  strengthened  by  additional 
affidavits.  PikeY,  Baris,  8  D.  P.  C.  387  ;  7  M. 
&  W.  546. 

Praotioe.] — A  judge's  order  may  be  rescinded 
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without  making  it  a  mlc  of  court.  Spicer  v. 
Todd,  1  D.  P.  C.  306  ;  2  C.  A:  J.  165  ;  2  Tyr.  172. 

A  motion  to  set  aside  a  judge's  order  can  onlj 
be  made  on  producing  a  copy  of  the  order.  Ilohy 
V.  Pritchard,  5  D.  P.  C.  300. 

If  an  affidavit,  made  in  support  of  an  applica- 
tion to  set  aside  a  judge's  order,  states  the  sub- 
stance of  that  order,  it  is  sufficient.  Shirley  v. 
Ja^oU,  3  D.  P.  C.  101. 

If  an  application  made  at  chambers  is  referred 
to  the  court,  an  affidavit  sworn  in  answer  to  the 
application  at  chambers  may  be  used  on  shewing 

cause  before  the  court.     WorthiiigUm  v. ,  2 

C,  M.  k  R.  315. 

All  material  affidavits  used  upon  a  summons 
at  chambers  must  he  referred  to  in  the  rule, 
upon  an  appeal  to  the  court.  Uidme*  v.  Jfount- 
steph^n,  10  L.  R.,  C.  P.  474  ;  33  L.  T.  351. 

Upon  an  application  at  chambei's  to  remit  a 
cause  for  trial  in  a  county  court,  under  30  &  31 
Yict.  c.  142,  s.  10,  the  defendant's  affidavit  dis- 
closed the  nature  of  the  cause  of  action,  and 
alleged  that  the  plaintiff  had  no  visible  means  of 
paying  the  costs  of  the  action  if  he  should  fail  to 
recover  a  verdict : — Held,  that  this  was  a  mate- 
rial affidavit,  and  ought  to  have  been  produced 
by  the  plaintiff  upon  an  application  to  rescind 
the  order  on  the  ground  that  the  cause  was  a  fit 
one  to  be  tried  in  a  superior  court.    lb. 

Costs.] — ^When  a  rule  nisi  to  rescind  an  order 
of  a  judge,  by  way  of  appeal  from  the  decision 
of  the  judge,  is  discharged,  it  is  the  practice  to 
discharge  the  rule  with  costs ;  but  where  the 
point  raised  is  new  and  abstruse,  the  court  will 
refuse  the  costs.  Ilawkiiw  v.  Curry  1  L.  R..  Q.  B. 
89  ;  35  L.  J.,  Q.  B.  81 ;  6  B.  &  S.  995. 

A  party  coming  to  the  court  to  rescind  an 
order,  and  succeeding,  will  not  be  allowed  to 
make  a  subsequent  separate  application  to  have 
the  costs  repaid,  which  he  had  paid  under  the 
order.  TliompioH  v.  Langrtdgc,  5  D.  &  L.  213  ; 
1  Ex.  351  ;  17  L.  J.,  Ex.  4. 

2,  To  WHAT  Court. 

Ezehsquer  Chamber.]— 11  Geo.  4  &  1  Will.  4, 
o.  70,  8.  8,  applies  only  to  cases  which  arc 
originally  commenced  in  the  court  to  which  the 
writ  of  error  is  directed,  liiehetttt  v.  Le witty  2 
C.  &  J.  11  ;  2  Tyr.  15  ;  Fiee  v.  Burgmjne,  6  B.  & 
C.  538  ;  2  Bligh,  N.  S.  65  ;  1  Dow  &  Clark,  116. 

A  writ  of  error  may  be  brought  for  error  in 
fact  in  the  same  court  as  that  in  which  judgment 
was  given,  or  in  another  court,  except  in  the  Ex- 
chequer Chamber,  where  a  writ  of  error  cannot 
be  brought  for  error  in  fact.  Binm  v.  Pratt,  1 
Chit.  369. 

But  a  wrong  decision  on  an  allegation  of  error 
in  fact  may  so  appear  on  the  record  as  to  consti- 
tute error  in  law,  and  so  may  become  appealable. 
Iruyin  v.  6h-etjy  2  L.  R.,  H.  L.  20  ;  36  L.  J.,  C.  P. 
148  ;  16  L.  T.  184  ;  15  W.  R.  593. 

A  writ  of  error  founded  upon  27  Eliz.  c.  28, 
cannot  be  returned  under  11  Geo.  4  &  1  Will.  4, 
c.  70,  8.  8.  Gumey  v.  Gordon j  2  C.  &  J.  11 ;  2 
Tyr.  616. 

Under  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  8,  error 
lies  to  the  Court  of  Exchequer  Chamber  on  judg- 
ments  given  in  the  Queen's  Bench,  upon  error 
from  the  Common  Pleas  at  Lancaster.  Nesbi^y, 
Jiij,htony  9  A.  &  E.  426  ;  2  P.  &  D.  706. 

Error  on  a  judgment  for  the  crown  in  a  j^cti- 
tion  of  right  may  be  brought  iji  the  Exche<iuer 


Chamber,  the  crown  Ixsing  bound  in  this  respect 
by  11  Geo.  4  k  1  Will.  4,  c.  70,  s.  8.  J)r  Bode 
V.  Jhg,  (/»  n-ror^y  13  Q.  B.  364  ;  14  Jur.  970. 

Since  11  Geo.  4  &  1  Will.  4,  c.  70,  e.  8,  a  second 
writ  of  error  does  not  lie  from  the  Queen's  Bench 
to  the  Exchequer  Chamber,  on  the  same  judg- 
ment, even  though,  by  such  second  writ,  it  is 
proposed  to  attack  part  of  the  judgment  different 
from  that  on  which  the  judgment  of  the  court  of 
error  proceedal  on  the  first  argument.  Holmes 
V.  AewlandSy  2  D.,  N.  S.  716  ;  12  L.  J.,  Q.  B. 
140  ;  7  Jur.  397. 

The  Court  of  Exchequer  Chamber  has  jurisdic- 
tion under  1 1  Geo.  4  &  1  Will,  4,  c.  70,  s.  8,  to 
correct  errors  in  judgments  of  the  Queen's  Bench 
in  criminal  cases.  Wright  v.  lieg.  (/«  error^y  3 
N.  &  M.  892  ;  1  A.  &  £.  434. 

For  the  purpose  of  an  appeal  to  the  Exchequer 
Chamber  a  rule  dropped  is  considered  a  rule 
discharged.  Mollett  v.  RobiMOfiy  39  L.  J.,  C.  P. 
290. 

Honse  of  Lords.] — The  House  of  Lords  has 
jurisdiction  to  hear  a  writ  of  error  brought  by 
the  attorney-general  on  behalf  of  the  crown, 
from  the  Petty-bag  Office  of  the  Court  of  Chan- 
cei-y,  without  carrying  the  writ  of  enx)r  first  into 
the  Exchequer  Chamber.  Hex  v.  Yarborough 
iLord)y  2  Bligh,  N.  S.  147 ;  1  Dow  &  Clark, 
178  ;  5  Bing.  163.    See  12  k  13  Vict.  c.  109. 

Error  having  been  brought  into  parliament, 
upon  a  judgment  of  the  Exchequer  Chamber  on 
a  record  of  the  Queen's  Bench,  under  15  &  16 
Vict.  c.  76,  s.  155,  the  court  directed  the  masters 
to  take  the  record  itself  to  the  clerk  of  the 
judicial  department  of  the  House  of  Lords,  and 
leave  it  with  him,  taking  a  receipt  and  an  under- 
taking for  the  return  of  the  same  when  the  case 
in  error  should  be  determined.  Lane  v.  Jloopery 
3  El.  k  Bl.  731  ;  23  L,  J.,  Q.  B.  372  ;  18  Jur. 
652. 

The  court  in  which  an  action  was  brought 
gave  final  judgment ;  a  court  of  error  reversed 
or  varied  that  judgment,  though  the  form  in 
which  this  was  done  in  the  court  of  error  was 
not  that  of  a  final  judgment  : — Held,  that  error 
would  lie  to  the  House  of  Lords.  jif'Mahoti  v. 
Leonardy  15  H.  L.  Cas.  931. 

Though  a  case  is  brought  to  the  house  only 
vLjyoii  error  alleged  as  to  the  awaixl  of  a  venire  de 
novo,  the  whole  record  being  there,  the  house 
will  decide  on  every  question  of  law  arising  oli 
the  recoixl,  and  therefore  on  the  sufficiency  of 
the  pleadings  which  have  been  the  subject  of  the 
judgment  in  the  court  below.  Carliale  v. 
Whaleyy  2  L.  R.,  H.  L.  391. 

The  house,  in  reversing  a  judgment  of  the 
Exchequer  Chamber,  and  restoring  the  judgment 
of  the  Queen's  Bench,  adopted  the  form  of  re- 
versing the  former  and  affirming  tiie  latter,  and 
made  this  affirmance  with  costs.  Wahh  v. 
Trimmery  2  L.  R.,  H.  L.  208. 

Other  Courts.]— The  Court  of  Q.  B.  is  not  a 
court  of  error  or  appeal  fi-om  a  manorial  court. 
Reg.  V.  Old  Hall  {Manor)y  3  Jur.  168. 

Error  will  lie  to  B.  R.  on  a  judgment  of  C.  B., 
for  error  in  fact.  Castled ine  v.  Mundyy  4  B.  & 
A,  90  ;  1  N.  i:  M.  635. 

A  writ  of  error  upon  a  judgment  given  in  the 
sheriffs'  court  only  lies  to  the  court  of  hustings 
in  London.    Markwick  v.  London ,  2  Bro.  P.  C 
409. 
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3.  By  one  of  sevebal  Pebbons. 

Before  15  ft  16  Viet.  e.  76,  b.  164.]— One  de- 
fendant alone  could  not  bring  error  on  a  judg- 
ment aeainst  several.  Knox  v.  Cogtello,  3  Burr. 
1789  ;  iS.  P.,  Walker  v.  JStokoe,  1  Ld.  Raym.  71. 

Where  there  were  several  judgments  against 
three  executors,  and  two  of  them  only  joined  in 
bringing  error,  it  was  bad.  Varagor  v.  Favx^  1 
Wils.  88. 

If  a  plaintijff  recovered  a  judgment  against 
two,  and  one  of  them  bi-ought  en*or  in  Cam. 
Hcac.,  the  plaintiff  could  not  charge  the  other  in 
execution  till  the  record  was  remitted  into  the 
court  below,  notwithstanding  the  writ  of  error 
might  have  been  quashed  immediately,  because 
not  brought  by  the  two.  LarochcY,  Washntugh, 
2  T.  R.  737. 


4.  Venibe  de  Novo. 

CoBtB.] — ^\Vliere  a  venire  de  novo  is  awarded, 
the  party  succeeding  is  only  entitled  to  the  costs 
of  the  second  trial.  Lickharrow  v.  Mason,  6  T. 
R.  131. 

If  a  venire  de  novo  issues,  the  court  has  no 
power  over  the  costs  of  the  application  for  that 
writ.  Edward*  v.  Jirown,  1  1).  P.  C.  282 ;  1  C. 
&  J.  354  ;  1-T}T.  281. 

Oronndi  for.] — Upon  the  argument  of  a  writ 
of  error,  on  the  ground  that  a  plea  which  has 
been  found  for  the  defendant  is  bad  in  law,  it  is 
no  ground  for  a  venire  de  novo  that  the  finding 
upon  that  plea  is  inconsistent  with  the  finding 
on  another  issue.  Coojier  v.  Parherj  15  C.  B. 
822. 

Where  issues  arc  taken  on  several  pleas,  and  a 
venlict  found  on  one  only,  which  is  held  bad,  the 
court  will  award  a  venire  de  novo.  Hick  v. 
Kmt»,  6  D.  &  R.  68  ;  4  B.  &  C.  69  ;  5  Moore,  629. 

Where  some  counts  in  a  declaration  are  good, 
and  some  bad  in  law,  and  geneml  damages  are 
given,  the  court  will  aiTcst  the  judgment  in  tpto, 
and  will  not  award  a  venire  de  novo.  Ilott  v. 
Schoh-feld,  6  T.  R.  691, 

5.  Agbeement  not  to  Bbixg. 

Evidenee  of.] — A  writ  of  error  is  a  writ  de- 
mandable  of  right,  and  should  be  awarded  to  the 
subject  ex  debito  justitije,  and  therefore  the 
court  will  require  a  very  strong  case  to  supersede 
it..     Bleaxdale  v.  Darhy,  9  Price,  606. 

Defendajits  having  agreed,  under  a  consolida- 
tion rule,  not  to  bring  any  writ  of  error,  cannot 
do  it,  though  there  is  manifest  error  on  the 
record.     Camden  v.  AVf/V,  1  H.  Bl.  21. 

A  plaintiff  and  defendant  by  their  attorneys 
agreed  that  a  question  at  issue  between  them 
should  be  raised  on  a  demurrer,  in  order  to  a 
more  speedy  adjustment  of  it ;  and  that,  what- 
ever the  decision  of  the  court  on  the  argument 
of  the  demurrer  might  be,  "each  party  should 
pay  his  own  costs  and  charges  in  and  about  the 
cause,  and  that  such  decision  should  bind  the 
parties."  Judgment  having  been  given  for  the 
plaintiff  : — Held,  that  it  was  not  comixitent  to 
the  defendant  to  sue  out  a  writ  of  eiTor  thereon. 
Brown  v.  Granville  (^Lord),  4  M.  &  Scott.  333  ; 
2  D.  P.  C.  796. 

A  defendant  executed  a  warrant  of  attorney 
to  enter  up  judgment,  with  a  release  of  errors 
and  defeasance,  and  signed  an  undertaking,  that 


no  writ  of  error  should  be  brought.  The  plain- 
tiff revived  the  judgment  by  scire  facias,  to 
which  the  defendant  pleaded,  and  the  plaintiff 
had  judgment ;  whereupon  the  defendant  brought 
a  writ  of  error,  which  the  court  set  aside  ;  the 
defendant  having  contended,  first,  that  this  was 
a  release  of  error,  and  ought  to  have  been 
pleaded ;  and,  secondly,  that  it  did  not  apply  to 
the  judgment  on  the  scire  facias.  JBaddtley  t* 
!Shafto,  8  Taunt.  434. 

A  rule  for  setting  aside  an  execution,  issued 
after  the  allowance  of  a  writ  of  error,  was  dis- 
charged without  costs,  the  writ  of  error  having 
been  taken  out  against  good  faith.  Cate9  v. 
Went,  2  T.  R.  183. 

When  Implied.] — ^W^herc  parties  on  the  trial 
of  an  action  for  several  penalties  agree  that  a 
verdict  shall  be  given  for  one  only,  the  defendant 
undertaking  not  to  repeat  the  act  complained  of  i 
and  the  plaintiff  that,  unless  he  does  so,  execu- 
tion shall  not  issue,  it  is  an  implied  term  (nothing 
to  the  contrary  being  expressed)  that  the  defen- 
dant shall  not  bring  error.  Apothecaries'  Com- 
2)any  v.  Harrison,  12  A.  &  E.  642 ;  4  P.  &  D.  292 ; 
1  Am.&H.  15^. 

If  he  does  so,  the  court  will  quash  the  writ  as 
issued  against  good  faith,    lb. 

By  Suggestioii  of  Court.] — Where  an  arrange- 
ment has  been  entered  into,  at  the  suggestion  of 
the  court,  that  facts  should  be  stated  in  the  form 
of  a  special  case,  and  that  cither  party  should 
be  at  liberty  to  turn  it  into  a  special  verdict, 
and,  in  pursuance  of  such  arrangement,  a  special 
verdict  has  been  entered,  and  a  writ  of  error 
brought,  the  court  will  interfere  to  stay  proceed- 
ings on  a  scire  facias,  though  bail  in  error  has 
not  been  put  in  and  perfected.  Willfams  v, 
Doimiman,  2  D.  &  L.  131  ;  13  L.  J.,  Q.  B.  319  ;  8 
Jur.  1006, 

Cauie  Beferred.] — Where  a  cause  was  referred 
by  order  of  Nisi  Prius,  by  the  terms  of  which 
the  parties  were  not  to  bring  a  writ  of  error,  and 
the  defendant  moved  in  arrest  of  judgment,  the 
court  diacharged  the  rule,  considciing  that  the 
motion  ought  not  to  have  been  made.  Chou>nv» 
V.  Brown,  2  D.  &  L,  706  ;  14  L.  J.,  Ex.  216. 

Conitruction.] — But  where  the  parties  agreed 
to  a  special  case,  the  order  by  consent  contain- 
ing these  words,  "  the  parties  agreeing  in  every 
respect  to  be  bound  by.  the  judgment  of  the 
court ; "  and  after  judgment  the  unsuccessful 
party  brought  error ;  and  the  other  party  ob- 
tained an  order  to  stay  proceedings  in  conse- 
quence of  the  former  order,  which  he  represented 
as  an  agreement  not  to  bring  error  ;  and  the 
party  who  brought  error  swore  that  the  words 
were  inserted  in  the  order,  because  there  were 
questions  besides  the  mere  liability,  as  amount^ 
&c. ;  and  the  parties  wished  all  the  questions 
raised  to  be  decided,  and  the  other  party  did  not 
distinctly  deny  this  ;  and  there  were,  in  fact, 
various  questions  raised  by  the  case  : — Thecourt 
rescinded  the  second  order,  and  also  amended 
the  first  order,  by  striking  out  the  words  inserted, 
considering  that  they  did  not  amount  to  an 
agreement  not  to  bring  error,  but  that  the  party 
who  sought  to  sue  out  error  might  not  be  embar- 
rassed by  any  difticulties  arising  from  an  oixlcr 
which  has  >x;en  made  in  terms  not  intended. 
Oldershaw  v.  King,  26  L.  J.,  Ex,  384. 
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6.  Confession  op. 

What  is.] — A  consent  to  confess  judgment  on 
tenns  does  not  imply  a  consent  to  bring  no  writ 
of  error.     Wade  v.  liogerg,  2  W.  Bl.  780. 

But  where  a  defendant  gives  a  cognovit,  and 
expressly  agrees  not  to  bring  a  writ  of  error,  and 
notwithstanding  does  so,  the  allowance  of  such 
writ  of  error  is  no  supersede&s,  and  will  not  pre- 
vent the  plaintiff  from  charging  him  in  execu- 
tion. Bt'Jtt  V.  OomjH-rtz,  2  D.  P.  C.  395  ;  2  C.  & 
M.  427 ;  4  Tyr.  280. 

7.  When  a  Supebskdeas, 

General  Enles.]— The  6  Geo.  4,  c.  96,  did 
not  apply  to  errors  in  fact.  Lrrt/  v.  Price^  2  M. 
&  W.  533  ;  5  D.  P.  C.  775  ;  M.  k  H.  158. 

Neither  3  Jac.  1,  c.  8,  nor  6  Geo.  4,  c.  96,  ex- 
tended to  writs  of  error  coram  nobis  or  vobis, 
either  as  regarded  errors  in  fact  or  in  process. 
Itawlins  or  Xftight  v.  Tlnjftfw  (io/v/),  9  D.  P.  C. 
964  ;  5  Jur.  1109. 

A  writ  of  error  coram  vobis  is  not  a  super- 
scileas  in  itself,  but  it  prevents  the  party  who 
has  obtained  judgment  from  taking  out  execution 
except  by  leave  of  the  court  or  a  judge.  Scmple 
V.  Tiir?ier,  6  M.  &  W.  152  ;  8  D.  P.  C.  246 ;  4  Jur. 
294. 

The  notice  of  allowance  of  a  writ  of  error  pre- 
cludes the  plaintiff  from  charging  a  defendant  in 
execution,  though  the  defendant's  affidavit  does 
not  state  the  grounds  of  error,  or  that  bail  has 
been  duly  put  in.  Marston  v.  Halhj  2  M.  &  W. 
60  ;  5  D.  P.  C.  210,  292  ;  2  Gale,  189. 

Formerly  the  allowance  of  a  WTit  of  error  was 
of  itself  a  supersedeas.  Jacques  v.  Xixon^  1  T,  R. 
279. 

Allowance  of  a  writ  of  error,  on  a  judgment  by 
nil  dicit,  was  so  entirely  a  supersedeas  to  a  sub- 
sequent writ  of  execution,  and  all  proceedings 
against  the  bail,  that  all  might  be  set  aside  upon 
motion.    Dudley  v.  Stoken,  2  W.  Bl.  1183. 

An  allowance  of  a  writ  of  error  might  be 
served  before  the  plaintiff  was  entitled  to  sign 
final  judgment.  Payrw  v,  Whaley^  2  B.  &  P. 
137. 

The  court  will  not  interfere  to  set  aside  a  fi.  fa. 
which  has  been  issued  and  executed  by  a  levy 
having  been  made,  on  a  summary  application  by 
motion,  on  the  ground  that  the  allowance  of  a 
writ  of  error  has  been  served ;  because  the  party, 
if  injured  by  the  proceeding,  has  an  effectual 
remedy  by  bringing  trespass,  which  he  may  main- 
tain if  the  lew  \a  wrongful.  lUeasdaJe  v.  Darhy^ 
9  Price,  606. 

An  affidavit  to  ground  a  rule  for  leave  to  issue 
execution,  notwithstanding  a  writ  of  error,  maj'^ 
be  sworn  before  judgment  signed.  Jiatthctt  v. 
Barnard,  4  M.  &  S.  331. 

The  allowance  of  a  writ  of  error  does  not  stay 
execution,  unless  the  defendant  perfects  his  bail 
in  time.    Smith  v.  Howard,  2  D.  &  R.  85. 

The  court  will  not  set  aside  an  execution  sued 
out  before,  but  executed  after,  the  .-xllowance  of  a 
writ  of  error  served  on  the  sheriff  and  the  party, 
if  the  plaintiff  in  error  has  not  regularly  put  in 
bail.     Lan^  v.  Jiacchv^,  2  T.  R.  44. 

A  sheriff  executing  a  fi.  fa.,  after  notice  of  the 
allowance  of  a  writ  of  error,  is  liable  in  trespass, 
though  there  has  been  no  further  supei-sedeas  of 
the  execution.  JicUhaw  v.  MartthaU.  4  B.  &  Ad. 
336. 

Notice  to  the  sheriff  of  such  allowance  is  notice 


to  his  officers,  and  renders  them  liable  in  trespass 
for  proceeding  with  the  execution.    lb. 

When  Assignment  Frivolons.1 — The  court  will 
not  allow  execution  to  issue  unless  the  grounds 
of  error  assigned  are  so  frivolous  as  to  be  clearly 
incapable  of  being  sustained  on  argument.  Hall 
V.  (fonder,  2  C.  B.,  N.  S.  49 ;  26  L.  J.,  C.  P. 
251. 

Where  the  point  stated  in  the  notice  of  an 
allowance  of  a  writ  of  error  had  been  argued  and 
decided  on  a  rule  granted  to  ariTJst  the  judgment, 
the  court  i-cf used  to  allow  execution  to  issue  as 
upon  a  frivolous  ground  of  error.  Oardiner  v. 
JVniiams,  3  D.  P.  C.  796  ;  1  Gale,  91. 

When  for  Delay  merely.] — To  sue  out  execu- 
tion, pending  a  writ  of  error  for  delay,  the  party 
must  state  i)0sitively  an  admission  that  it  was 
brought  solely  for  delay :  it  is  not  sufficient  to 
shew  that  the  defendant  meant  to  harass  and  de- 
lay the  plaintiff,  unless  it  appears  also  that  he 
acknowledges  he  has  no  ground  for  his  writ  of 
error.    JJvtterJield  v.  IMndle,  1  Smith,  335, 

The  court  will  not  infer  that  a  writ  of  error 
was  sued  out  for  delay,  because  it  was  sued  out 
before  final  judgment  signed.  Somerrtlle  v. 
White,  5  Bast,  145  ;  1  Smith,  336. 

The  court  will  not  permit  execution  to  be  taken 
out  pending  a  writ  of  error  in  parliament,  on 
the  gi'ound  that  the  writ  is  brought  for  delay, 
merely  because  the  defendant  suffered  the  judg- 
ment to  be  affirmed  in  the  Exchequer  Chamber 
without  anv  objection.  Harriffim  v.  (rrote,  6  T, 
R.  400. 

The  court  will  not  stay  an  execution  sued  out 
at  the  instance  of  the  defendant,  after  the  allow- 
ance of  a  writ  of  error  on  a  judgment  of  non- 
suit, unless  the  plaintiff  or  his  attorney  iwints 
out  some  real  error ;  and  the  1 1  Geo.  4  &  1  Will.  4, 
c.  70,  s.  8,  does  not  alter  the  practice  in  this 
resi)ect.  Keeling  v.  AuJttin,  5  M.  &  P.  599  ;  7 
Bing.  601  ;  1  D.  P.  C.  228. 

If  a  writ  of  error  is  sued  out  for  the  mere  pur- 
pose of  delay,  and  the  bail  put  in  thereon  arc 
men  of  straw,  the  plaintiff  may,  notwithstanding, 
issue  execution.  Fuller  v.  Coomhe,  1  D.  P.  0. 
207  ;  4  M.  &  P.  792 ;  S,  P.,  Brotvne  v.  Brown, 
12  Moore,  172  ;  4  Bing.  38. 


8.  Action  on  Judgment  pending  Error. 

Plea  of  Error.] — Matter  which  affords  ground 
for  a  writ  of  en*or  cannot  be  pleaded  in  bar  to 
an  action  on  a  judgment.  Biek  v.  ToIhav»en,  4 
H.  &  N.  695. 

Ezecntion — Seoond  Judgment] — If  the  defen- 
dant brings  a  writ  of  error,  and  the  plaintiff 
brings  another  action  on  the  judgment  and  re- 
covers, he  cannot  sue  out  execution  on  the  second 
judgment  till  the  writ  of  error  is  determined. 
Benwdl  V.  Black,  3  T.  R.  643. 

The  court  will  not  stay  proceedings  in  an  action 
upon  a  judgment,  while  a  writ  of  error  is  depend- 
ing, if  the  writ  of  error  appears  to  be  merely  for 
the  purpose  of  delay.  JCntxeiittle  v.  Shej}herd,  2 
T.  R.  78. 

In  one  case  the  court  did  stay  the  proceedings, 
notwithstanding  the  plaintiff  swore  that  the 
writ  of  error  was  brought  for  delav.  Christie  v. 
Biehardfton,  3  T.  R.  78. 

So,  they  stayed  the  proceedings  in  an  action 
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on  a  judgment  pending  a  writ  of  error  upon 
terms,  although  the  defendant  had  acknowledged 
that  the  writ  of  error  was  merely  for  delay. 
Grihhle  v.  Ahhotty  Cowp.  72. 

Several  years  having  elapsed  after  judgment 
had  been  obtained,  the  plaintiff  brought  an 
action  on  such  judgment,  and  after  it  hiul  been 
signed  in  the  latter  action,  the  defendant  sued 
out  a  Yrrit  of  error  upon  the  former  judgment : — 
JEeld,  that  the  plaintiff  might,  notwithstanding, 
issue  execution  on  the  second  judgment.  Jiishitp 
V.  Bat,  3  B.  &  A.  275. 

Where  a  defendant  in  execution  sued  out  a 
writ  of  error  coram  vobis  five  months  after  judg- 
ment signed,  the  court  ordered  his  discharge  out 
of  custody  unless  the  plaintiff  carried  in  the  roll. 
AUtrop  V.  Sexton,  1  D.,  N.  S.  33. 

A  motion  cannot  be  made  to  stay  proceedings 
in  an  action  on  a  judgment  pending  a  writ  of 
error,  until  bail  have  been  duly  put  in  and  per- 
fected. Ahrahnm  v.  Pugh,  5  B.  &  A.  903  ;  S,  P., 
Smith  V.  Sh/^j)herdf  5  T.  R.  9 ;  BichwU  v.  Long- 
*taffe,  6  T.  R.  455  ;  Smith  v.  Hotcardy  2  D.  &  R. 
83. 

Nor  will  it  operate  to  stay  proceedings,  unless 
the  party  bringing  it  positively  states  in  his  affi- 
davit that  there  is  error.  Mec  v.  IlopkinSj  2  D.  & 
R.  208. 

9.  Fboceedingb  in. 

a.  How  Brouffht  and  Allowed. 

Since  Common  Law  Procednre  Act,  1852.] — 

"VVhero  notice  of  allowance  of  a  writ  of  error  and 
assignment  of  errors  were  not  entitled  in  the 
original  cause  of  ^*  H.  8.  and  H.  M.  H.  against 
R,  F.  G.,  Esq.,  commonly  called  The  Hon.  R.  F. 
G.,"  but  in  *•  S.  and  another  against  The  Hon. 
R,  F.  G. : " — Held,  on  motion  to  set  aside  the 
allowance  and  assignment  of  errors  for  irregu- 
larity, that  the  variance  was  immaterial.  Sjmrd- 
ing  V.  Grevillc,  2  D.  &  L.  721 ;  14  L.  J.,  Q.  B. 
91 ;  9  Jur.  447. 

If  the  description  used  gives  the  opposite  party 
sufficient  information  as  to  the  matter  in  which 
the  proceedings  are  taken,  there  is  no  ground  for 
setting  aside  the  proceedings.    Ih, 

Where  a  motion  is  made  in  a  cause  removed  by 
writ  of  false  judgment  from  a  court  of  inferior 
jurisdiction,  the  affidavit  must  be  entitled  in  the 
cause  in  error.  Watson  v.  Walher,  1  M.  &  Scott, 
437  ;  8  Ring.  315. 

Where  a  motion  is  made  in  a  cause  removed  to 
K.  B.  by  writ  of  error,  the  affidavit  must  be  en- 
titled in  the  cause  in  error,  and  not  in  the  original 
cause.  Gandell  v.  Jtogin^,  7  D.  &  R.  259  ;  4  B.  & 
C.  862. 

The  Court  of  C.  P.  will  not  interfere  on  motion 
to  set  aside  the  allowance  of  a  writ  of  error. 
Jones  V.  De  LiJtlf\  3  Bing.  125  ;  10  Moore,  617  ; 
S.  P.,  Boreman  v.  Broum,  1  D.,  N.  S.  281 ;  5  Jur. 
1061. 


b.  ABsignment  or  Suffflrestion  of  Error. 

i.  In  Law, 

Whero  defendants  in  error  severed  in  pleading, 
and  pleaded,  in  addition  to  the  joinder  in  error, 
that  there  was  no  record  of  the  bill  of  exceptions 
upon  which  the  error  was  brought,  that  the  chief 
justice  did  not  seal  the  bill  of  exceptions,  and 
that  he  did  not  acknowledge  his  seal,  the  court, 
on  motion,  ordered  the  pleas  pleaded  by  each, 


except  the  joinder  in  error,  to  be  struck  out,  with 
co8t5.  Fish  mongers*  ComjMHy  v.  Robertson,  6  C. 
B.  896  ;  18  L.  J.,  C.  P.  5."»— Ex.  Ch. 

If  a  plaintiff  in  error  failed  to  assign  errors  in 
proper  time,  and  the  defendant  in  ciTOr  signed 
judgment  of  non  pros.,  the  latter  was  entitled  to 
enter  the  proceedings  and  judgment  of  non  pros, 
upon  the  roll  in  the  court  below.  Beg,  v.  King^ 
14  L.  J.,  Q.  B.  86  ;  9  Jur.  551. 

The  rule  applied  to  a  judgment  upon  an  in- 
dictment as  well  as  to  others.    Ih. 

Error  contrary  to  Eocord.]— Error  contrary  to 
the  record  cannot  be  assigned.  Bradburn  v.  Tag- 
lor,  I  Wils.  85. 

An  assignment  of  error  in  fact,  if  not  repug- 
nant to  the  record,  is  confessed  by  the  plea  of 
in  nullo  est  erratum.  Willtifis  v.  SiehoUon,  1 
Ld.  Ken.  350. 

If,  in  an  assignment  of  errors,  it  is  alleged 
that  it  appears  by  public  acts  of  parliament 
that  there  are  two  parishes  of  St.  J.  in  the  county 
of  M.,  the  plea  of  in  nullo  est  erratum  is  not  an 
admission  of  the  truth  of  the  allegation.  Taylor 
V.  Williams,  1  Bligh,  N.  S.  415 ;  1  Dow  &  Clark, 
19. 

Such  a  plea  is  no  admission  of  error  in  fact 
unless  it  could  lawfully  be  assigned,  and  is  well 
assigned  in  point  of  form.  Beur  v.  Carl  He,  2  B. 
&  Ad.  362. 

A  plaintiff  who  has  assigned  error  in  fact,  to 
which  in  nullo  est  erratum  is  pleaded,  may  insist 
upon  errors  of  law  apparent  on  the  record,  and 
stated  in  the  margin  ot  the  pai)er  books.  Bmee 
V.  Wait,  1  M.  &  G.  1. 


ii.  In  Fact, 

A  judgment  having  been  recovered  by  husband 
and  wife,  the  defendant  afterwards  brought  error 
in  fact,  assigning  as  error  that,  lief  ore  their  pre- 
tended marriage,  the  wife  had  intermarried  with 
another  man,  who  still  remained  alive  : — Held, 
that  such  assignment  of  error  was  bad,  inas- 
much as  the  facts  composing  it  might  have  been 
pleaded,  and  the  defendant  was  therefore  not 
entitled  to  take  advantage  of  them  by  way  of 
error.  Metropolitan  Railway  Company  v.  Wil' 
son,  6  L.  R.,  C.  P.  376 ;  40  L.  J.,  0.  P.  208  ;  24 
L.  T.  550  ;  19  W.  R.  775. 

Verdict.] — En-or  does  not  lie  for  the  misfind- 
ing  of  a  verdict  by  a  jury ;  but  in  such  a  case 
the  proper  remedy  is  by  application  to  the  court 
in  which  the  action  is  brought  for  a  new  trial. 
Salt  V.  Boc,  3  Bro.  P.  C.  515. 

Nonfluit.] — Where  a  plaintiff  brought  a  writ 
of  eri'or  on  a  nonsuit,  the  court  refused  to  stay 
execution,  unless  some  real  error  was  pointed 
out  by  the  plaintiff  or  his  counsel  ;  and  an 
affidavit  of  the  plaintiff's  solicitor,  that  he  was 
advised  that  there  was  a  real  eiTor,  was  not 
sufficient.  Ecans  v.  Sweet,  9  Moore,  606  ;  2  Biog. 
326. 

notion  to  Set  down.] — A  vcixlict  was  found 
for  the  plaintiff  in  error  on  eiTor  in  fact,  coram 
nobis,  that  he,  being  an  infant,  had  appeared  by 
attorney.  With  a  view  to  obtain  a  reversal  of 
the  judgment,  the  plaintiff  movetl  to  have  the 
cause  put  down  in  the  |>ai>er  for  argument : — 
Held,  that  this  was  a  proper  course  according  to 
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practice.    JarUon  v.  Marshall,  24  L.  J.,  Q.  B. 
143. 

Be&alt  in  Pleading.]— Where  a  defendant 
makes  default  in  pleading  to  an  assignment  of 
error,  coram  vobis,  to  reverse  an  outlawry,  the 
rule  for  judgment  of  reversal  is  absolute  in  the 
first  instance.  Arding  v.  Ilolnwr,  1  H,  &  N. 
278  ;  26  L,  J.,  Ex.  72  ;  2  Jur.,  N.  S.  790. 

iii.  On  Death  of  a  Plaintiff, 

Before  15  ft  16  Vict.  c.  76.]— -WTiere  an  action 
was  brought  on  a  judgment  recovered,  and  after 
judgment  the  defcndantr  brought  error,  and  ob- 
tained a  rule  to  stay  proceedings  in  the  mean, 
time,  and  the  plaiutiif  died  bSore  judgment 
affirmed,  the  court  would  not  permit  judgment 
to  be  entered  nunc  pro  tunc.  Bates  v.  Lock- 
wood,  1  T.  R.  637. 

Though  a  writ  of  error  abated  by  the  death  of 
the  plaintiffs  in  error,  before  it  was  returned  and 
certified,  yet  execution  could  not  afterwards  be 
issued  on  the  judgment  without  the  leave  of  the 
court.  Kinnaird  (^Lord^  v.  Lyally  7  East,  296  ; 
8  Smith,  2H0. 

A  writ  of  error  did  not  abate  by  the  death  of 
one  of  several  plaintiffs  in  error.  Clarhe  v. 
BippoH,  1  B.  &  A.  586. 

A  TVTit  of  error  was  brought  in  the  life  of 
Geo.  1,  but  was  not  argued  till  after  the  acces- 
sion of  Geo.  2,  when  the  judgment  was  affirmed : 
on  a  writ  of  error  in  parliament  this  judgment 
was  reversed,  it  being  held  that  the  first  writ  of 
error  (the  king  being  the  sole  plaintiff  in  the 
cause)  was  absolutely  abated.  Armngh  {Arch- 
ht*Iwj})  V.  Att,'Gen.,  3  Bix).  P.  C.  507. 

Sinee  the  Statute. J— When  a  sole  plaintiff 
in  error  dies,  and  his  personal  representative 
becomes  a  party  to  the  action  by  entering  a 
suggestion,  he  is'  not  liable  to  the  costs  of  the 
action,  and  is  only  liable  to  the  costs  of  the  pro- 
ceedings in  error  from  the  time  of  entering  the 
suggestion.  Parher  v.  Tootal,  1  L.  R.,  Ex.  41  ; 
35  L.  J.,  Ex.  53  ;  3  H.  &  C.  913. 

iv.  Oft  Death  of  a  Defendant, 

On  the  4th  of  June  the  court  gave  judgment 
for  the  defendant,  who  died  on  the  12th.  In 
August,  an  order  to  enter  up  judgment  nunc  pro 
tunc  was  obtained ;  and  on  the  9th  the  defen- 
dant's attorney  communicated  the  name  of  the 
executor,  in  order  to  bring  a  writ  of  error,  but 
the  death  of  the  defendant  was  not  suggested 
on  the  record.  The  writ  of  error  was  allowed, 
and  served  on  the  3rd  of  November ;  and  the 
following  day  the  writ  and  transcript  were 
lodged  with  the  clerk  of  the  errors  of  the  court 
of  error.  On  the  22nd  of  November  notice  of  a 
scire  facias  quare  executionem  non  was  sued 
out  in  the  name  of  the  executors,  returnable 
on  the  13th  of  Januarv.  On  the  12th  of  De- 
cember  judgment  of  non  pros,  was  signed,  no 
assignment  of  errors  having  been  delivered : — 
The  Exchequer  Chamber  considered,  that,  as  a 
writ  of  error  does  not  abate  by  the  death  of 
the  defendant  below,  the  judgment  signed  was 
regular ;  and  allowed  the  judgment  to  be  set 
aside,  and  the  plaintiff  to  assign  errors,  only  on 
})ayment  of  costs.  St.  Katharine  Dorh  Com' 
jmny  v.  Jliggn.  10  Q.  B.  652,  n.  ;  16  L.  J.,  Q.  B. 
390  ;  11  Jur.  991— Ex.  Ch. 


Right  of  Adminietrator.] — Judgment  was  ob- 
tained in  an  action  against  an  administrator. 
Before  execution  he  di«i,  and  administration  de 
lx>nis  non  was  granted  to  another  person,  who 
issued  a  scire  facias  ad  audiendum  errores  to 
reverse  this  judgment : — Held,  that  the  adminis- 
trator de  bonis  non  had  a  right  to  take  proceed- 
ings to  reverse  the  judgment,  and  that  the  form 
of  proceedings  adopted  was  correct.  Chtrlewis 
\\  Momington  C^arl),  27  L.  J.,  Q.  B.  269  ;  4  Jur., 
N.  B.  535, 


o.  Dleoontlnuanoe  of  Prooeedings. 

Leave  of  Conrt.] — The  court  will  not  give  a 
party  leave  to  non  pros,  his  own  writ  of  error 
without  payment  of  costs.  Wilkinstm  v.  Mdlin, 
1  C.  dc  M.  240  ;  3  Tyr.  255  ;  1  D.  P.  C.  628. 

Nonsnit.] — An  infant  suing  by  prochcin  ami 
was  nonsuited,  and  then  sued  out  a  writ  of  error, 
but  allowed  the  return  day  to  pass  without 
taking  any  steps  towards  the  prosecution  of  it. 
The  defendant  then  issued  execution  against  him 
for  the  costs  of  the  nonsuit  : — Held,  that  the  exe- 
cution was  regular,  though  the  writ  of  error  was 
non  prossed  ;  and  that  it  was  the  plaintiff's  duty 
to  have  prosecuted  it,  and  not  to  have  allowed  it 
to  expire.  Dow  v.  Clarhe,  2  D.  P.  C.  302  ;  3 
Tyr.  866. 

Costs  of.] — ^Wherc leave  is  granted  to  a  success- 
ful party  to  issue  execution  notwithstanding  a 
writ  of  error,  but  the  rule  makes  no  mention  of 
the  costs  of  the  application,  and  the  writ  of  error 
is  subsequently  non  prossed,  the  court  has  no 
power  to  grant  an  application  for  the  costs  of 
the  rule  for  execution.  Sheltim  v.  Braithwaitr, 
8  M.  &  W.  252  ;  1  D.,  N.  S.  354  ;  5  Jur.  1200. 


d.   Quashing  or  Setting  Aside. 

Grounds  for.] — ^Where  a  writ  of  error  was  sued 
out  on  a  declaration  containing  a  count  for  in- 
terest in  the  usual  form,  and  the  error  assigned 
was  that  no  implied  promise  to  pay  interest  arose 
from  the  facts  alleged,  the  court  held  the  ground 
of  error  frivolous,  and  allowed  execution  to  issue. 
Nordenstroni  v.  Pitt,  2  D.  &  L.  672 ;  13  M.  & 
W.723;  14L.J.,  Ex.  150. 

If  a  writ  of  error  does  not  lie  in  a  particular 
case,  the  court  of  error  may  properly,  ujion  a  rule 
obtained  for  that  purpose,  order  the  writ  to  be 
quashed.  King  v.  Simmonds,  1  H.  L.  Cas.  754  ; 
12  Jur.  903. 

In  mandamus,  judgment  had  been  given  for 
the  defendants  below,  and  a  writ  of  error  was 
brought  thereon  by  the  prosecutor,  in  which  the 
defendants  below  joined.  After  argument,  and 
before  the  court  of  error  gave  judgment,  the  de- 
fendants applied  to  the  court  to  quash  the  writ 
of  error,  on  the  ground  that  the  judgment  had 
been  entered  up  with  a  blank  for  the  costs  : — 
Held,  that  the  application,  if  it  could  be  enter- 
tained at  all,  was  too  late.  Beq.Y.  Lrieestemhire 
and  Northamptonshire  Canal  Company,  8  Jur. 
673— Ex.  Ch. 

Jorisdietion.] — Where  proceedings  on  a  judg- 
ment have  improperly  been  taken  in  a  court  of 
error,  the  court  below  has  no  jurisdiction  to  set 
them  aside.  A  remedy  in  such  case  is  given  by 
8.  156  of  the  C.  L.  P.  Act,  1852.      Whitmoir  v. 
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Marine  atid  General  Trarellens'  Ifisurance 
Society,  3  L.  T.  321. 

The  Exchequer  Chamber  declined  to  set  aside 
a  writ  of  error  issuing  out  of  the  Petty-bag 
Office  pursuant  to  12  Jc  13  Vict.  c.  109,  on  the 
ground  that  it  had  been  issued  against  good 
faith  and  in  contravention  of  an  agreement 
entered  into  between  the  parties,  holding  that 
the  power  so  to  deal  with  the  \^Tit  was  in  the 
court  below,  or  in  a  judge  at  chambers,  the  court 
of  error  not  being  asupeiior  court  of  common  law 
within  that  statute.  Oarrard  v.  TucJt^  8  C.  B. 
258  ;  19  L.  J..  C.  P.  232. 

The  Exchequer  Chamber,  irrespectively  of  12 
&  13  Vict.  c.  109,  has  no  jurisdiction  to  quash  a 
writ  of  error,  except  for  a  defect  apparent  on  the 
face  of  it,  on  the  ground  that  the  record  is  in- 
consistent with  it.    lb, 

Semble,  that  the  Queen's  Bench  cannot  quash 
a  writ  of  error,  though  unduly  allowed  by  the 
o§cer.  Holmcfi  v,  Xewlands,  2  D.,  N.  S.  716  ;  12 
L.  J.,  Q.  B.  140  ;  7  Jur.  397. 

The  court,  however,  ix)S8e6ses  authority  over  the 
acts  of  its  own  officer,  so  that,  if  a  writ  of  error 
is  unduly  allowed,  it  may  interpose  to  quash 
such  allowance.    lb. 

The  court  has  jurisdiction,  under  12  &  13  Vict. 
c.  109,  s.  39,  to  quash  a  writ  of  error  upon  a 
judgment  on  an  indictment  for  false  pretences 
sued  out  (from  the  common  law  side  of  the 
Court  of  Chancery)  with  a  view  to  compromise 
the  prosecution,  lieff.  v.  Alleyne,  Dears.  C.  C. 
505  ;  4  El.  &  Bl.  186;  1  Jur.,  N.  S.  373. 

After  a  writ  of  error  has  been  so  set  aside,  the 
Exchequer  Chamber  will  set  aside  a  judgment 
signed  thereon  by  order  of  a  judge,  for  want  of  a 
joinder  in  error.  S.  C,  Dears.  C.  C.  505  ;  24  L. 
J.,  Q.  B.  282 ;  1  Jur.,  X.  S.  869— Ex.  Ch. 

e.  Trial  of  Error  in  Fact. 

Where  issue  is  joined  on  error  in  fact,  the  de- 
fendant is  entitled  to  costs  of  the  day  for  not 
proceeding  to  trial.  Oreville  v.  Spardin^.  or 
Chapman^  3  D.  &  L.  336  ;  15  L.  J.,  Q.  B.  41. 

Time  for.] — In  error  coram  vobis,  the  plaintiff 
cannot  move  for  a  reversal  of  judgment  on  pro- 
duction of  the  postfMv,  until  four  days  after  trial. 
Sextoti  V.  Astro}),  1  D.i  N.  S,  14, 

Verdict  to  be  found  by  Court.] — A  verdict  was 
entered  for  the  plaintiff,  by  consent,  subject  to 
leave  reserved  to  the  defendant  to  move  to  set  it 
aside,  and  instead  thereof  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,  on  the  ground  that 
there  was  not  sufficient  evidence  of  negligence 
to  support  the  plaintiff's  case,— the  court  to  be 
at  liberty  to  draw  inferences  of  fact,  and  to  ad- 
judge upon  the  evidence.  Upon  appeal  to  the 
Exchequer  Chamber,  the  evidence  being  set  out 
in  the  case  : — Held,  that  the  court  of  error  was 
to  find  such  a  verdict  as  in  their  judgment  a  jury 
ought  u{)on  the  evidence  to  have  found.  Daniel 
V.  Metropolitan  Railway  Company,  3  L.  R.,  C. 
P.  691— Ex.  Ch. 

A  court  of  error  has  no  greater  power  to  draw 
inferences  than  had  the  court  of  original  juris- 
diction. Latter  v.  Mliite,  5  L.  R.,  H.  L.  578  ; 
41  L.  J.,  Q.  B.  342. 

When  in  a  special  case,  power  for  the  court  to 
draw  inferences  from  the  facts  stated  is  not 
reserved,  neither  the  court  of  firet  instance  nor 
the  court  of  error  can  draw  such  inferences.    lb. 


The  17  &  18  Vict.  c.  125,  s.  32,  merely  gives 
to  the  court  of  error  the  power  to  correct  in- 
ferences wrongly  drawn  by  the  court  below; 
but  where  the  court  below  had  no  power  to  draw 
them,  the  court  of  error  is  in  the  same  position.  Jh, 

f.  Practice. 

Setting  down  for  Argument] — Under  r.  67 
of  Hilary  Term,  1853,  cause  may  be  entered  for 
argument  in  the  Exchequer  Chamber  four  clear 
days  before  the  first  day  appointed  for  hearing 
arguments,  whether  in  term  or  in  vacation. 
Soutli-Eofftcrn  llaiUcay  v.  South'Weftem  Rail- 
way, 8  Ex,  367  ;  22  L."  J,,  Ex.  72  ;  17  Jur,  168. 

A  verdict  was  found  for  a  plaintiff  in  error  on 
error  in  fact,  coram  nobis,  that  he,  being  an 
infant,  had  appeared  by  attorney.  With  a  view 
to  obtain  a  reversal  of  the  judgment,  the  plaintiff 
moved  to  have  the  cause  put  down  in  the  paper 
for  argument : — Held,  that  this  was  a  proper 
course  according  to  practice.  Jackson  v.  Mar- 
shall,  24  L.  J.,  Q.  B.  143. 

Paper  Books.]- Rule  68  of  Hilary  Term,  1853, 
requiring  the  error  lx)oks  to  be  delivered  to  the 
judges  "  four  clear  days  before  the  day  appointed 
for  argument,"  refers  to  the  day  of  actual  argu- 
ment, and  not  to  the  second  day  of  t«rm,  when 
the  judges  meet  to  appoint  the  days  for  argument. 
Parr  v.  Jewell,  16  C.  B.  684— Ex.  Ch. ;  8,  P., 
Hall  v.  Conder,  2  C.  B.,  N.  S.  50. 

On  the  24th  May,  the  28th  of  the  same  month 
was  appointed  for  hearing  the  argument  upoh  a 
writ  of  error,  so  that  it  was  impracticable  for 
the  defendant  in  error  to  deliver  the  paper  books 
four  clear  days  before  the  day  of  hearing,  in 
pursuance  of  this  rule : — Held,  that  the  plaintiff 
in  error,  having  delivered  the  paper  books  on 
behalf  of  the  defendant,  could  not  object  to  the 
defendant  in  error  being  heard  imtil  he  had  paid 
for  them.  Kemott  v.  Pitt  is,  17  Jur.  932— Ex.  Ch. 

If  a  plaintiff  in  error  does  not  deliver  his  paper 
books  m  due  time,  and  the  defendant  in  error 
delivers  them  all,  the  latter  is  entitled  to  judg- 
ment.   Best  V.  PHor,  2  D.  P.  C.  189. 

Argument.] — In  the  Exchequer  Chamber,  only 
one  counsel  on  a  side  is  entitled  to  be  heaKl  on 
appeals  or  on  error.  Watts  v.  tSliuttle worth.  7 
Jul'.,  N.  8.  945  ;  10  W.  R.  132— Ex.  Ch. 

In  the  court  below,  the  contention  of  the  de- 
fendant was,  that  a  letter  offering  to  let  stables 
was  not  a  sufficient  contract  within  the  Statute 
of  Frauds,  on  the  ground  that  it  had  been  ac- 
cepted by  his  agent  without  his  authority,  and 
that  he  had  not  ratified  it : — Held,  that  the 
defendant  was  not  precluded  in  the  court  of 
error  from  taking  the  objection,  that  the  letter 
did  not  state  the  length  of  the  proposed  lease,  as 
that  was  not  a  new  point,  but  merely  a  new 
argument  to  support  the  original  objection, 
which  was,  that  there  was  no  valid  contract 
within  the  Statute  of  Frauds.  Pitzmavriee  v. 
Rayley,  27  L.  J.,  Q.  B.  143— Ex.  Ch. 

A  suggestion  of  error  in  the  judgment  on  a 
verdict,  and  on  appeal  against  the  riSe  directing 
how  the  verdict  shall  be  entered,  may  be  made 
at  the  same  time,  and  argued  together.  Mlieelton 
V.  Hardisty,  8  El.  &  Bl,  232  ;  5  Jur.,  N.  S,  14. 

er.  Amendment. 
Application  for.]— Under  15  &  16  Vict.  c.  76, 
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8.  222,  amendments  may  be  made  after  judgment 
and  the  commencement  of  proceedings  in  error, 
and  since  by  s.  155,  the  record  is  not  I'emoved 
into  the  court  of  error  until  the  day  of  sitting, 
the  application  to  amend  should  Ije  made  to  the 
court  below.  WUkifuon  v.  Sharif  fulfil  Ex.  33  ; 
1  Jur.,  N.  S.  405. 

Power  of  Conrt  on  Appeal.] — It  is  not  com- 
petent to  a  court  of  error  to  examine  into  the 
propriety  of  an  amendment  of  the  record  made 
by  the  court  below,  being  a  court  of  record, 
although  the  amendment  is  sent  up  as  part  of 
the  record,  Mellish  v.  Rieh^rdsan,  2  M.  &  Scott, 
191  ;  9  Bing,  125  ;  1  C.  &  F.  224. 

A  court  of  law  has  authority  over  its  own 
record,  which  it  may  amend,  even  after  error  is 
brought.    lb. 

A  court  of  error  will  not  inquire  into  the  pro- 
priety of  amendments  made  in  the  court  below  ; 
but  though  such  amendments  are  made  after 
error  is  brought,  will  consider  them  as  part  of 
the  original  record  subjected  to  their  revision. 
lb,  ;  S,  P.,  Scalen  v.  Clieese,  12  M.  &  W.  685 ; 
1  D.  &  L.  667  ;  13  L.  J.,  Ex.  167. 

When,  on  a  motion  in  arrest  of  judgment, 
the  court  below  has  amended  a  declaration,  the 
court  of  enor  will  not  consider  the  propriety  of 
the  amencbnent,  but  will  decide  upon  the  suffi- 
ciency of  the  declaration  as  amended.  I/idermavr 
V.  Dames,  2  L,  R.,  Ex.  311 ;  36  L.  J.,  Ex,  181  ; 
16  L.  T.  293  ;  15  W.  R.  434— Ex.  Ch. 

The  Exchequer  Chamber  can  only  look  to  the 
pleadings  as  amended  below,  and  not  to  the 
original  pleadings.    lb, 

A  court  of  eiTor  will  not  consider  whether  a 
judge,  who  has  jurisdiction  to  amend,  has  exer- 
cised his  jurisdiction  rightly  or  wrongly.  Em<*ni 
v.  Webster,  10  Ex.  901  ;  24  L.  J.,  Ex.  186  ;  1 
Jur.,  N.  S.  381— Ex.  Ch. 

The  court  below  had  no  jurisdiction  to  amend 
the  transcript  of  the  record  returned  by  the 
chief  justice  to  a  writ  of  error.  Xeicttm  v. 
Boodle,  6  D.  &  L.  35 ;  6  C.  B.  529. 

Where  a  declaration  in  an  inferior  court  con- 
tained two  counts,  one  of  which  was  bad,  and 
the  verdict  in  one  count  was  taken  generally  for 
the  plaintiff  : — Held,  that  the  court  of  error  had 
no  power,  after  error  brought,  to  amend  the 
verdict,  by  confining  it  to  the  count.  Spencer 
v.  Haggiadur,  5  D.  &  L,  68  j  2  B.  C.  Rep,  125  ; 
11  Jur.  948. 

After  error  the  court  can  only  amend  the 
record  in  respect  of  misprisions  of  the  clerk  ; 
and,  therefore,  the  court  refused  to  allow  a 
plaintiff  in  replevin,  who  had  pleads  two  bad 
pleas,  and  after  judgment  in  his  favour,  and  error 
brought,  to  withdraw  the  same  and  plead  de 
novo.     Green  v.  Miller,  2  B.  &  Ad.  781. 

The  court  will  order  an  inferior  court  to 
amend  its  record  according  to  the  facts  of  the 
case  as  they  occurred  below,  after  an  imperfect 
record  had  been  annexed  to  a  writ  of  error, 
brought  upon  the  judgment.  Willlanisv.  Bagot 
{Lord)  (^iti  error),  4  D.  &  R.  315.  And  see 
Danvtrs  v.  Pender  {in  error),  1  Wils.  337. 

So,  where  a  case  came  on  for  argument  in  the 
Exchequer  Chamber  on  a  writ  of  error,  it  was 
found  that  one  of  the  errors  assigned  was 
grounded  on  a  defect  in  setting  forth  the  subject- 
matter  of  the  postea,  which,  although  it  might 
have  been  erroneous  as  it  stood,  was  of  such  a 
nature  as  that  an  amendment  would  be  allowed 
below  as  a  matter  of  course  ;  that  court  gave  the 


party  leave  to  amend  the  transcript,  on  payment 
of  costs  of  the  day ;  and  an  application  to  dis- 
charge such  order,  quia  improvide  emanavit,  was 
refused.  De  Tastet  v.  Rucker  (in  error),  9  Price, 
432  ;  3  B.  &  B.  65  ;  6  Moore,  135. 

Where  the  issues  arc  entered  infonnally  a 
court  of  error  will  adjourn  the  hearing  of  the 
case,  to  afford  an  opportunity  for  the  party  to 
apply  to  the  court  below  to  amend  the  reconl, 
unless  the  counsel  will  consent  to  argue  upon  the 
presumption  of  such  amendment.  Hawkey  v, 
Borwick  Q'n  error)^  1  Y.  &  J.  376. 

After  error  from  C.  P.  into  K.  B.,  and  from 
K.  B.  into  Dom.  Proc,  the  Court  of  K.  B.  allowed 
an  amendment  to  be  made  in  the  record,  by  in- 
serting the  certificate  of  the  judge  who  tried  the 
cause,  allowing  plaintiff  treble  costs,  which  had 
been  omitted  by  the  clerk  in  entering  judgment 
in  C.  P.,  also  by  inserting  the  true  term  in  which 
the  assignment  of  errors  and  joinder  were  made, 
instead  of  an  entry  by  the  clerk  on  the  judj^cnt 
roll,  that  they  were  made  on  an  impossible  day 
in  another  term,  although  both  these  errora  werc 
assigned  for  cause  in  Dom.  Proc.  Dunbar  v. 
Hitchcock,  3  M.  &  S.  591 ;  1  Mawh.  382  ;  5  Taunt. 
820. 

A  writ  of  error  in  the  name  of  two  defendants, 
one  only  of  whom  had  been  found  guilty  of 
trespass,  was  amended  by  striking  out  the  name 
of  the  other.     Verelst  v,  Rafael,  Cowp.  425. 

Where  a  plaintiff  in  error  had  sued  out  his  writ 
of  error  in  time  to  stay  execution,  but  had  made 
a  mistake  in  the  name  of  the  defendant  in  error, 
upon  which  the  latter  issued  execution,  the  court 
granted  a  rule  upon  the  sheriff  to  pay  the  money 
taken  into  court,  and  enlarged  the  rule,  to  enable 
the  plaintiff  in  error  to  amend  his  writ,  Barna  vd 
V.  Guy,  2  Smith,  269, 

Adjonmmeiit.] — ^Where  it  appeared  to  the 
House  of  Lords  that  a  mistake  committed  :by  an 
officer  of  the  court  below,  in  entering  the  judg- 
ment of  that  court,  was  made  the  ground  of  a 
writ  of  error  ;  the  arguments  on  the  writ  of  error 
brought  on  such  judgment  were  stopped,  and  the 
case  was  ordered  to  stand  over,  to  allow  the 
parties  to  apply  to  the  court  below  to  amend  the 
error.  The  house  made  this  order,  after  referring 
to  the  report  of  the  opinions  of  the  judges  of  the 
courti  below,  as  stated  in  the  printed  reports  of 
the  decisions  of  that  court,  Gregory  v.  BrunS' 
wick  (Dulie),  2  H.  L,  Cas.  416. 

h.   Judgment. 

By  Court  of  Error.] — Upon  a  special  verdict, 
the  court  of  error  cannot  draw  from  other  state- 
ments contained  therein  any  inferences  of  facta 
necessary  to  the  determination  of  the  case  ;  such 
facts  must  be  expressly  found  one  way  or  the 
other,  and  if  they  are  not,  the  court  will  award  a 
venire  de  novo,  Tancred  v.  Christy,  12  M.  &  W. 
316. 

A  court  of  error  could  not  formerly  award  a 
repleader.  Gwynne  v.  Bumell,  7  C.  &  F,  572  j 
6  Bing.  N.  C.  453;  2  Scott,  N.  R.  711. 

Where  no  one  appeared  for  the  plaintiff  in 
error,  the  counsel  for  the  defendant  in  error  was 
required  to  state  the  nature  of  the  case,  and  the 
judgment  of  the  court  below  was  then  affirmed 
with  costs.  Jones  v.  Cannock,  3  H.  L«  Cas, 
700, 

A  declaration  by  lessor  against  lessee  stated 
various  breaches.    Plea,  that  the  breaches  hapv 
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pencd  After  the  expiration  of  the  first  eight  years 
of  the  term,  and  that  the  lessee  had  determined 
the  lease  bv  a  notice  at  the  end  of  the  eighth 
jenT,  pursuant  to  the  terms  under  which  the 
premises  were  demised  ;  and  averred  that  at  the 
expiration  of  the  eight  years  all  arrears  of  rent 
had  been  paid,  and  all  covenants  on  the  part  of 
the  lessee  had  been  performed.  Replication 
stated  a  breach  of  covenant  before  the  expiration 
of  the  eight  years,  and  traversed  the  performance 
of  the  covenants  on  the  part  of  the  lessee.  There 
was  also  a  new  assignment,  that  certain  of  the 
breaches  were  committed  during  the  first  eight 
years.  The  defendant  demurred  to  the  i-eplica- 
tion,  and  traversed  the  new  assignment.  After 
judgment  for  the  plaintiff  on  the  demurrer  to 
the  replication  in  the  court  below,  the  jury  as- 
sessed separate  damages  on  the  breaches  and  on 
the  issue  in  law,  and  Is.  damages  on  the  new 
assignment : — Held,  that  the  Exchequer  Cham- 
ber might,  with  the  consent  of  the  plaintiff 
below,  reverse  the  judgment  on  the  demurrer, 
and  affirm  it  as  to  the  breaches  newly  assigned  ; 
bat,  that  consent  not  being  given,  judgment 
must  be  reversed  generally.  Orey  v.  J^ar  (jn 
rrror\  15  Q.  B.  891  ;  19  L.  J.,  Q.  B.  393 ;  14 
Jur.  1105— Ex.  Ch. 

On  error  brought  either  by  the  plaintiff  or  by 
the  defendant  below,  the  court  of  error,  if  the 
judgment  was  found  erroneous,  might  have  given 
a  right  judgment  for  the  plaintiff  in  error,  but 
not  against  him.  Pollett  v.  Forrest,  11  Q.  B. 
949  ;  17  L.  J.,  Q.  B.  291  ;  12  Jur.  560— Ex.  Ch. 

Hence  the  provision  in  17  &  18  Vict.  c.  125, 
8.  32,  by  which  a  court  of  error  might  not  only 
reverse  a  judgment  simpliciter,  but  also  give  such 
judgment  as  ought  to  have  l)een  given  in  the 
court  below.  EllhU  v.  Bishojf,  H^Ex.  321  ;  24 
L.  J.,  Ex.  304. 

The  Queen's  Bench  gave  a  judgment  for  the 
defendant,  which  the  court  of  error  upheld  ;  but 
the  judgment  was  entered  up,  erroneously,  that 
the  writ  be  quashed.  The  court  of  error  reversed 
that  judgment,  and  gave  judgment  that  the 
plaintiff  take  nothing  by  his  writ,  and  that  the 
defendant  go  thereof  without  dav.  Scott  v. 
Wedlake,  7  Q.  B.  766. 

A  judgment  may  be  affirmed  as  to  the  recovery 
of  the  debt,  and  reversed  as  to  the  dUmages  and 
costs.    tVederich  v.  Looltvp,  4  Burr.  2018. 

If  judgment  is  given  for  a  plaintiff  on  one 
count  in  a  declaration,  and  a  distinct  judgment 
for  the  defendant  on  another,  and  the  defendant 
brings  a  writ  of  error  to  reverse  the  judgment  on 
the  first  count,  the  court  of  error  cannot  examine 
the  legality  of  the  judgment  on  the  second  count, 
no  error  being  assigned  on  that  part  of  the  re- 
cord.    Camphell  v.  Freruih,  6  T.  R.  200. 

Where  entire  judgment  is  given  for  a  plaintiff 
on  two  counts,  one  of  which  is  bad,  the  court  may 
reverse  it  as  to  the  first,  and  affirm  it  as  to  the 
second  count.  Everard  v.  Patersim^  6  Taunt. 
625  ;  2  Marsh.  304. 

A  court  of  error  will  give  judgment  of  reversal 
if  there  is  error  in  law  apparent  on  the  face  of 
the  record,  though  error  in  fact  is  only  assigned. 
Cagtledine  v.  Munday,  4  B.  &  Ad.  90  ;  1  N.  &  M. 
635. 

The  court  is  bound  ex  officio  to  give  such  judg- 
ment of  reversal.    Ih. 

In  an  action  for  goods  sold,  plea,  nil  debet  ex- 
cept as  to  1/.  12#.  5if.,  and  as  to  that  a  tender ; 
the  jury  in  a  county  court  having  found  that  the 
defendant  did  not  owe  anything  except  as  to  the 


H.  \2t,  iid.,  and  as  to  that,  certain  facts  upon 
which  they  prayed  the  judgment  of  the  court, 
which  was  given  for  the  defendant  in  the  court 
below  and  reversed  on  error : — Held,  that,  upon 
the  plaintiff  releasing  damages,  the  court  of 
error  might  enter  judgment  for  the  plaintiff  for 
11. 12«.  5^.,  with  the  costs  of  the  proceeding  in 
the  court  below.  Ft'neh  v.  BrooJt,  2  Bing.  N.  C. 
325. 

U}x>n  a  plea  to  the  jurisdiction  in  the  ancient 
county  court,  that  court  gave  judgment  for  the 
defendant,  awarding  him  costs,  and  the  Common 
Pleas  upon  a  writ  of  false  judgment,  set  aside 
tl^t  judgment,  pronouncing  the  same  judgment 
which  the  county  court  ought  to  have  pro- 
nounced, viz.  that  the  defendant  go  thereof 
without  day.  Demjuter  v.  Pumell^  4  8oott, 
N.  R.  30  ;  1  D.,  N.  S.  168  ;  3  M.  &  G.  375. 


L  Staying  Exeontion. 

A  plaintiff  having  obtained  a  verdict  subject  to 
a  special  case  (with  liberty  to  turn  the  same  into 
a  special  vei-dict)  had  judgment  on  the  special 
case.  The  defendant  then  brought  a  writ  of  error 
in  the  Exchequer  Chamber,  after  which,  on  the 
12th  of  August,  1845,  the  plaintiff  died.  In  De- 
cember, 1845,  the  judgment  below  was  affirmed. 
The  defendant  then  brought  a  writ  of  error  in 
the  House  of  Lords,  and  assigned  errors  thereon, 
and  on  the  6th  Maroh,  1846,  petitioned  the  House 
of  Lords  that  the  executor  of  the  deceased  plain- 
tiff might  be  made  a  party  to  the  writ  of  error. 
On  the  11th  May  the  Lords  ordered  the  record  to 
be  remitted  to  the  Exchequer.  On  the  24th 
August  the  defendant  again  petitioned  the  House 
of  Lords  that  the  executor  might  be  made  a  party 
to  the  judgment,  but  no  order  was  made  thereon. 
On  the  10th  November  the  executor  sued  out  a 
scire  facias  qnare  executionem  non.  The  court 
refused  to  stay  the  judgment,  but  ordered  a  stay 
of  execution  for  six  weeks,  to  enable  the  defen- 
dant to  sue  out  a  writ  of  error  in  the  House  of 
Lords,  lliddle  v.  Orantham  Canal  Kavigation, 
4  D.  &  L.  555  ;  16  M.  &  W.  882  ;  16  L.  J.,  Ex.  129. 

In  an  action  on  a  judgment  for  the  costs  of  a 
demurrer  in  an  action  in  the  Queen*s  Bench,  upon 
which  error  was  brought,  the  court  refused  to  stay 
the  proceedings  until  the  writ  of  error  should  be 
disposed  of.  but  ordered,  that  upon  the  defen- 
dant's giving  the  plaintiff  jud^ent,  no  exe- 
cution should  issue  until  the  errors  were  deter- 
mined. Sayer  v.  Ilerhcrt,  6  M.  &  O.  280 ;  6 
Scott,  N.  R.  946. 

J.  Oosta. 

i.  Generally. 

A  writ  of  error  having  l^en  quashed,  because 
brought  by  a  feme  covert,  the  d^endant  in  error 
is  entitled  to  costs  under  4  Ann.  c.  6.  M^Xamara 
V.  Fislier,  8  T.  R.  302. 

No  costs  were  allowetl  on  3  Hen.  7,  c.  10, 
where  a  writ  of  error  was  non  prossed  before  the 
transcript  of  the  record  by  the  clerk  of  the  errors. 
Salt  V.  Ilichardtt.  2  Smith,  121 ;  7  East,  111. 

Judgment  having  been  given  in  C.  P.  for  the 
plaintiffs  on  a  special  verdict,  which  is  reversed 
upon  writ  of  error  in  E.  B.,  the  defendant  is  en- 
titled not  only  to  judgment  of  acquittal,  but  also 
for  the  costs  of  his  defence  in  C.  P.,  being  the 
same  judgment  which  the  court  below  ought  to 
have  given ;  the  defendant  in  such  case  being 
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entitle<l  to  his  costs  by  23  Hen.  8,  c.  15.    Glldart 
V.  (rUtdstone,  12  East,' 668. 

The  court  will  not  refer  it  to  the  master  to  tax 
the  plaintiff  his  costs  in  error  in  parliament  on  a 
judgment  affirmed  on  error  in  Dom.  Proc.,  with- 
out awarding  costs,  and  remitted  to  the  court,  to 
the  end  that  such  proceedings  may  be  had  thereon 
as  if  no  such  writ  of  error  had  been  brought. 
BcaU  V.  Thompson,  2  M.  &  S.  249. 

Judgment  for  the  plaintiff  in  error  from  an 
inferior  court,  and  that  it  might  be  referred  to 
the  master  to  tax  the  plaintiff 's  costs,  where  the 
defendant  had  not  joined  in  error,  in  compliance 
with  the  usual  side-bar  rule,  can  only  be  obtained 
bv  a  rule  to  shew  cause  in  the  first  instance. 
Swift  V.  Bottom,  1  D.  &  R.  183. 

If  a  plaintiff  recovered  judgment  by  default, 
and  the  defendant,  after  payment  of  the  debt  and 
costs,  sued  out  a  writ  of  error,  on  which  the 
former  judgment  was  affirmed  in  the  Exchequer 
Chamber,  the  plaintiff  was  not  entitled  to  his 
costs  in  error  under  3  Hen.  7,  c.  10,  as  he  had  not 
been  delayed  in  the  execution  of  his  judgment. 
Sutherland  v.  MUU,  5  Ex.  980 ;  20  L.  J.,  Ex.  28 
—Ex.  Ch. 

Under  3  Hen.  7,  c.  10,  which  enables  a  defen- 
dant in  error  "  to  recover  his  costs  and  damage 
for  his  delay,"  if  a  writ  of  error  is  sued  out 
''afore  execution  had/'  and  the  judgment  is 
affirmed  : — Held,  first,  that  the  writ  is  sued  out 
"  afore  execution  had  "  if  an  execution  has  issued 
before  the  writ,  but  has  been  rendered  ineffectual 
by  proceedings  taken  adversely  to  the  plaintiff 
below.  Newlands  v.  Holmes^  4  Q.  B.  858  ;  D.  &  M. 
647— Ex.  Ch. 

Held,  secondly,  that,  if  the  plaintiff  in  error 
does  not  put  in  bail  according  to  3  Jac.  1,  c.  8, 
and  6  Geo.  4,  c.  96,  s.  l,the  execution  is  not 
delayed  within  3  Hen.  7,  c.  10,  even  during  the 
four  days  allowed  by  practice  for  putting  in  the 
bail.    ih. 

A  plaintiff  having  recovered  judgment  against 
two,  one  of  whom  brought  a  writ  of  error,  when 
the  judgment  was  affirmed,  and  costs  of  the  writ 
of  error  given,,  took  both  under  a  writ  of  execution 
for  the  whole  sum,  including  the  costs  of  the  writ 
of  error  as  well  as  the  original  sum  recovered ; 
the  court  permitted  him  to  amend  the  writ  as 
to  the  defendant  who  did  not  join  in  the  writ 
of  error,  by  altering  it  to  the  original  sum 
recovered.    Zaroche  v.  Wa^brov^h,  2  T.  R.  737. 

A  declaration  consisted  of  two  counts.  The  de- 
fendant pleaded  six  pleas — ^four  to  the  first  and 
ttv'o  to  the  second  count.  The  plaintiff  demurred 
specially  to  the  third  and  fourth  pleas,  and  gene- 
rally to  the  sixth  plea,  and  took  issue  on  the 
others.  The  court  gave  judgment  for  the  plain- 
tiff on  all  the  demurrers.  The  cause  went  down 
to  trial  on  the  issues,  and  a  verdict  was  found  for 
the  plaintiff  on  the  issues  raised  on  the  first  count. 
As  to  the  issue  on  the  second  count,  the  jury  was 
discharged  by  consent.  Judgment  was  afterwards 
entered  for  the  plaintiff.  On  a  writ  of  error,  the 
Exchequer  Chamber  affirmed  the  judgment  of 
the  court  below,  except  as  to  the  demurrer  to  the 
sixth  plea,  which  plea  the  Exchequer  Chamber 
held  to  be  a  sufficient  answer  in  law  to  the  second 
count.  A  general  order  was  made  for  the  de- 
fendant to  pay  costs  to  the  plaintiff,  but  no  order 
was  made  to  except  out  of  these  general  costs  the 
costs  of  the  sixth  plea  and  the  demurrer.  The 
Exchequer  Chamber  awarded  to  the  plaintiff 
costs  under  the  statute  for  delay  in  the  execution 
of  his  judgment  by  reason  of  the  writ  of  error ; — 
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Held,  that  the  Exchequer  Chamber  ought  not  to 
have  awarded  the  costs  under  the  statute,  and 
ought  to  have  excepted  the  costs  of  the  sixth  plea 
out  of  the  general  costs  awarded  to  the  plaintiff. 
Jioi(rne  v.  GatUffo,  11  C.  &  F.  45  ;  8  Scott,  N.  E. 
604. 

At  the  trial  a  verdict  having  been  found  for  the 
defendants  on  an  issue,  a  rule  was  afterwards 
made  absolute  for  judgment  non  obstante  vere- 
dicto on  that  issue,  and  that  was  subsequently 
reversed  by  a  court  of  error : — Held,  that  the 
defendants  were  entitled  to  the  costs  of  opposing 
the  rule  for  judgment  non  obstante  veredicto,  as 
they  had  a  right  to  be  placed  in  the  same  position 
as  that  in  which  they  would  have  stood  if  tho 
right  judgment  had  been  given  in  the  court 
below.  Evans  v.  Collins,  2  D.  &  L.  989 ;  14 
L.  J.,  Q.  B.  257;  9  Jur.  640. 

Where  Court  equally  Divided.] — Where  the 
Exchequer  Chamber  is  equally  divided,  the 
judgment  of  the  court  below  is  affirmed  without 
costs.  Archer  v.  James,  2  B.  &  S.  61  ;  10  W.  R. 
565— Ex.  Ch. 

Be  venal  in  one  Court— Affl  rmau  ce  in  another.] 

— A  plaintiff  obtained  judgment  in  the  Queen*d 
Bench,  which  was  reversed  on  appeal  by  the  Ex- 
chequer Chamber.  On  appeal  to  the  House  of 
Lords  the  judgment  of  the  Exchequer  Chamber 
was  reversed,  and  that  of  the  Queen*s  Bench 
affirmed : — Held,  that  the  plaintiff  was  entitled  in 
the  Queen's  Bench  to  recover  the  costs  of  the  pro- 
ceedings in  the  Exchequer  Chamber.  Peck  v. 
North  Staffordshire  Railway  Company,  4  B.  & 
S.  627. 

In  an  action  for  bribery,  a  verdict  was  found  for 
the  plaintiff  on  two  counts.  Upon  a  bill  of  ex- 
ceptions, the  Exchequer  Chamber  held  that  there 
was  no  evidence  to  support  either  count,  and 
awai'ded  a  venire  de  novo.  Upon  error,  it  was 
held,  in  the  House  of  Lords,  that  there  was 
evidence  to  support  both  counts ;  but  there  being 
only  one  act  of  bribeiy,  a  nolle  prosequi  was 
entered  on  one  of  the  counts,  and  the  judgment 
of  the  Queen's  Bench  affirmed  as  to  the  other  : — 
Held,  that  the  plaintiff  was  not  entitled  to  the 
costs  of  proceedings  in  error  in  the  Exchequer 
Chamber.  Cooper  y.  Slade,7  H.'L.  Cas.  798,  n.  ; 
1  El.  &  El.  336  ;  28  L.  J.,  Q.  B.  82  ;  5  Jur.,  N.  S. 
678  ;  7  W.  R.  63. 

Where  errors  are  argued  in  the  House  of  Lords, 
without  having  been  argued  below,  and  judgment 
is  affirmed,  though  the  alleged  errors  may  be  well 
worthy  of  consideration,  the  plaintiff  in  error  must 
pay  the  costs  of  the  proceedings,  as  if  the  case  had 
not  been  argued  at  all  in  that  house.  Doran  v. 
O'Reilly,  6  Dow,  233. 

Where  the  judgment  of  the  court  below  is  re- 
versed in  the  House  of  Lords,  and  the  house 
pronounces  the  judgment  which  ought  to  have 
been  pronounced  in  the  court  below,  the  effect 
of  such  judgment  is  to  give  the  appellant  the 
costs  of  the  suit  in  the  court  below,  which  he 
would  have  had  there  had  the  proper  judgment 
been  pronounced  in  the  first  instance  in  that 
court.    Maekersy  v.  Ramsays,  9  C.  &  F.  818. 

On  Error  in  Faet.] — A  party  is  not  entitled  to 
the  costs  of  reversing  a  judgment  on  error  iu 
fact,  either  by  23  Hen.  8,  c.  15,  or  by  15  &  16 
Vict.  c.  76,  s.  l48,  which  makes  a  proceeding  to 
error  a  step  in  the  cause.    MarshM  v.  Jackson, 
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pencd  after  the  expiration  of  the  first  eight  years 
of  the  term,  and  that  the  lessee  had  determined 
the  lease  hj  a  notice  at  the  end  of  the  eighth 
year,  pursuant  to  the  terms  under  which  the 
premises  were  demised  ;  and  averred  that  at  the 
expiration  of  the  eight  years  all  arrears  of  rent 
had  been  paid,  and  all  covenants  on  the  part  of 
the  lessee  had  been  performed.  Replication 
stated  a  breach  of  covenant  before  the  expiration 
of  the  eight  years,  and  traversed  the  performance 
of  the  covenants  on  the  part  of  the  lessee.  There 
was  also  a  new  assignment,  that  certain  of  the 
breaches  were  committed  during  the  first  eight 
years.  The  defendant  demurred  to  the  replica- 
tion, and  traversed  the  new  assignment.  After 
judgment  for  the  plaintiff  on  the  demurrer  to 
the  replication  in  the  court  below,  the  jury  as- 
sessed separate  damages  on  the  breaches  and  on 
the  issue  in  law,  and  1«.  damages  on  the  new 
assignment : — Held,  that  the  Exchequer  Cham- 
ber might,  with  the  consent  of  the  plaintiff 
below,  reverse  the  judgment  on  the  demurrer, 
and  affirm  it  as  to  the  breaches  newly  assigned  ; 
but,  that  consent  not  being  given,  judgment 
must  be  reversed  generally.  Grey  v.  jFriar  (in 
error),  15  Q.  B.  891  ;  19  L.  J.,  Q.  B.  393 ;  14 
Jur.  1105— Ex.  Ch. 

On  error  brought  either  by  the  plaintiff  or  by 
the  defendant  below,  the  court  of  error,  if  the 
judgment  was  found  erroneous,  might  have  given 
a  right  judgment  for  the  plaintiff  in  error,  but 
not  against  him.  Polktt  v.  Forrest ^  11  Q.  B. 
949  ;  17  L.  J.,  Q.  B.  291  ;  12  Jur.  560— Ex.  Ch. 
Hence  the  provision  in  17  &  18  Vict.  c.  125, 
s.  32,  by  which  a  court  of  error  might  not  only 
reverse  a  judgment  simpliciter,  but  also  give  such 
judgment  as  ought  to  have  been  given  in  the 
court  below.  Elliott  v.  Biflmj),  11  Ex.  321  ;  24 
L.  J.,  Ex.  304. 

The  Queen's  Bench  gave  a  judgment  for  the 
defendant,  which  the  court  of  error  upheld  ;  but 
the  judgment  was  entered  up,  erroneously,  that 
the  writ  be  quashed.  The  court  of  error  reversed 
that  judgment,  and  gave  judgment  that  the 
plaintiff  take  nothing  by  his  writ,  and  that  the 
defendant  go  thereof  ¥nthout  dav.  Scott  v. 
Wedlahe,  7  Q.  B.  766. 

A  judgment  may  be  affirmed  as  to  the  recovery 
of  the  debt,  and  reversed  as  to  tlie  damages  and 
costs.    Frederick  v.  Lookup,  4  Burr.  2018. 

If  judgment  is  given  for  a  plaintiff  on  one 
count  in  a  declaration,  and  a  distinct  judgment 
for  the  defendant  on  another,  and  the  defendant 
brings  a  writ  of  error  to  reverse  the  judgment  on 
the  first  count,  the  court  of  error  cannot  examine 
the  legality  of  the  judgment  on  the  second  count, 
no  error  being  assigned  on  that  part  of  the  re- 
cord.    CampJffill  V.  French,  6  T.  R.  200. 

Where  entire  judgment  is  given  for  a  plaintiff 
on  two  counts,  one  of  which  is  bad,  the  court  may 
reverse  it  as  to  the  first,  and  affirm  it  as  to  the 
second  count.  Everard  v.  Patenon,  6  Taunt. 
625  ;  2  Marsh.  304. 

A  court  of  error  will  give  judgment  of  reversal 
if  there  is  error  in  law  apparent  on  the  face  of 
the  record,  though  error  in  fact  is  only  assigned. 
C(Mtledine  v.  Munday,  4  B.&  Ad.  90  ;  1  N.  &  M. 
635. 

The  court  is  bound  ex  officio  to  give  such  judg- 
ment of  reversal.    Ih 

In  an  action  for  goods  aold,  plea,  nil  debet  ex- 
cept as  to  IZ.  12^.  od.,  and  as  to  that  a  tender ; 
the  jury  in  a  county  court  having  found  that  the 
defendant  did  not  owe  anything  except  as  to  the 


\l,  \2s.  <ad.,  and  as  to  that,  certain  facts  upon 
which  they  prayed  the  judgment  of  the  court, 
which  was  given  for  the  defendant  in  the  court 
below  and  reversed  on  error : — Held,  that,  upon 
the  plaintiff  releasing  damages,  the  court  of 
error  might  enter  judgment  for  the  plaintiff  for 
ll.  12*.  M.,  with  the  costs  of  the  proceeding  in 
the  court  below.  Fine?i  v.  Brook,  2  Bing.  N.  C. 
325. 

Upon  a  plea  to  the  jurisdiction  in  the  ancient 
county  court,  that  court  gave  judgment  for  the 
defendant,  awarding  him  costs,  and  the  Common 
Pleas  upon  a  writ  of  false  judgment,  set  aside 
tl^t  judgment,  pronouncing  the  same  judgment 
which  the  county  court  ought  to  have  pro- 
nounced, viz.  that  the  defendant  go  thereof 
without  day.  Demjtster  v.  Pumell,  4  Scott, 
N.  R,  30  ;  1  D.,  N.  6.  168  ;  3  M.  &  G.  376. 


i.  Staying  Szeoution. 

A  plaintiff  having  obtained  a  verdict  subject  to 
a  special  case  (with  liberty  to  turn  the  same  into 
a  special  verdict)  had  judgment  on  the  special 
case.  The  defendant  then  brought  a  writ  of  error 
in  the  Exchequer  Chamber,  after  which,  on  the 
12th  of  August,  1845,  the  plaintiff  died.  In  De- 
cember, 1845,  the  judgment  below  was  affirmed. 
The  defendant  then  brought  a  writ  of  error  in 
the  House  of  Lords,  and  assigned  errors  thereon, 
and  on  the  61h  Mareh,  1846,  petitioned  the  House 
of  Lords  that  the  executor  of  the  deceased  plain- 
tiff might  be  made  a  party  to  the  "writ  of  error. 
On  the  11th  May  the  Lords  ordered  the  record  to 
be  remitted  to  the  Exchequer.  On  the  24th 
August  the  defendant  again  petitioned  the  House 
of  Lords  that  the  executor  might  be  made  a  party 
to  the  judgment,  but  no  order  was  made  thereon. 
On  the  10th  November  the  executor  sued  out  a 
scire  facias  quare  executionem  non.  The  court 
refused  to  stay  the  judgment,  but  ordered  a  stay 
of  execution  for  six  weeks,  to  enable  the  defen- 
dant to  sue  out  a  writ  of  error  in  the  House  of 
Lords.  Middle  v.  Oranthatn  Canal  Navigation, 
4  D.  &  L.  555  ;  16  M.  &  W.  882  ;  16  L.  J.,  Ex.  129. 

In  an  action  on  a  judgment  for  the  costs  of  a 
demurrer  in  an  action  in  the  Queen's  Bench,  upon 
which  error  was  brought,  the  court  refused  to  stay 
the  proceedings  until  the  writ  of  error  should  be 
disposed  of,  but  ordered,  that  upon  the  defen- 
dant's giving  the  plaintiff  judgment,  no  exe- 
cution should  issue  until  the  errors  were  deter- 
mined. Sayer  v.  Herbert,  6  M.  &  G.  280 ;  6 
Scott,  N.  R.  946. 


j.  Ooflta. 

i.  Generally. 

A  writ  of  error  having  been  quashed,  because 
brought  by  a  feme  covert,  the  defendant  in  error 
is  entitled  to  costs  under  4  Ann.  c.  6.  3I'Namara 
V.  FisJier,  8  T.  R.  302. 

No  costs  were  allowed  on  3  Hen.  7,  c.  10, 
where  a  writ  of  error  was  non  pressed  before  the 
transcript  of  the  record  by  the  clerk  of  the  errors. 
Salt  V.  Richards,  2  Smith,  121  ;  7  East,  111. 

Judgment  having  been  given  in  C.  P.  for  the 
plaintiffs  on  a  special  verdict,  which  is  reversed 
upon  writ  of  error  in  K.  B.,  the  defendant  is  en- 
titled not  only  to  judgment  of  acquittal,  but  also 
for  the  costs  of  his  defence  in  C.  P.,  being  the 
same  judgment  which  the  court  below  ought  to 
have  given ;  the  defendant  in  such  case  being 
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cntitletl  to  his  costs  by  23  Hen.  8,  c.  15.    Glldart 
V.  Gladstane,  12  East,^668. 

The  court  will  not  refer  it  to  the  master  to  tax 
the  plaintiff  his  costs  in  error  in  parliament  on  a 
judgment  affirmed  on  error  in  Dom.  Proc.,  with- 
out awarding  costs,  and  remitted  to  the  court,  to 
the  end  that  such  proceedings  may  be  had  thereon 
as  if  no  such  writ  of  error  had  been  brought. 
Bealv  V.  Thampfton,  2  M.  &  S.  249. 

Judgment  for  the  plaintiff  in  error  from  an 
inferior  court,  and  that  it  might  be  referred  to 
tlie  master  to  tax  the  plaintiff 's  costs,  where  the 
defendant  had  not  joined  in  error,  in  compliance 
with  the  usual  side-bar  rule,  can  only  be  obtained 
by  a  rule  to  shew  cause  in  the  first  instance. 
Swift  V.  Bottom,  1  D.  &  R.  183. 

If  a  plaintiff  recovered  judgment  by  default, 
and  the  defendant,  after  payment  of  the  debt  and 
costs,  sued  out  a  writ  of  error,  on  which  the 
former  judgment  was  affirmed  in  the  Exchequer 
Chamber,  the  plaintiff  was  not  entitled  to  his 
costs  in  error  under  3  Hen.  7,  c.  10,  as  he  had  not 
been  delayed  in  the  execution  of  his  judgment. 
Sutherland  v.  J/i//*,  5  Ex.  980 ;  20  L.  J.,  Ex.  28 
—Ex.  Ch. 

Under  3  Hen.  7,  c.  10,  which  enables  a  defen- 
dant in  error  "  to  recover  his  costs  and  damage 
for  his  delay,"  if  a  writ  of  error  is  sued  out 
"afore  execution  had,"  and  the  judgment  is 
affirmed  : — Held,  first,  that  the  writ  is  sued  out 
"afore  execution  had"  if  an  execution  has  issued 
before  the  writ,  but  has  been  rendered  ineffectual 
by  proceedings  taken  adversely  to  the  plaintiff 
below.  Newlands  v.  Holmes,  4  Q.  B.  858  ;  D.  &  M. 
r>47— Ex.  Ch. 

Held,  secondly,  that,  if  the  plaintiff  in  error 
does  not  put  in  bail  according  to  3  Jac.  1,  c.  8, 
and  6  Geo.  4,  c.  96,  s.  1,  the  execution  is  not 
delayed  within  3  Hen.  7,  c.  10,  even  during  ihe 
four  days  allowed  by  practice  for  putting  in  the 
bail.    Ih, 

A  plaintiff  having  recovered  judgment  against 
twOt  one  of  whom  brought  a  writ  of  error,  when 
the  judgment  was  affirmed,  and  costs  of  the  writ 
of  errorgiven,.took  both  under  a  writ  of  execution 
for  the  whole  sum,  including  the  costs  of  the  writ 
of  error  as  well  as  the  original  sum  recovered  ; 
the  court  permitted  him  to  amend  the  writ  as 
to  the  defendant  who  did  not  join  in  the  writ 
of  error,  by  altering  it  to  the  ori^nal  sum 
recovered.    Laroche  v.  Washrov^h,  2  T.  R.  737. 

A  declaration  consisted  of  two  counts.  The  de- 
fendant pleaded  six  pleas — ^four  to  the  first  and 
two  to  the  second  count.  The  plaintiff  demurred 
specially  to  the  third  and  f  ourUi  pleas,  and  gene- 
rally to  the  sixth  plea,  and  took  issue  on  the 
others.  The  court  gave  judgment  for  the  plain- 
tiff on  all  the  demurrers.  The  cause  went  down 
to  trial  on  the  issues,  and  a  verdict  was  found  for 
the  plaintiff  on  the  issues  raised  on  the  first  count. 
As  to  the  issue  on  the  second  count,  the  jury  was 
discharged  by  consent.  Judgment  was  afterwards 
entered  for  the  plaintiff.  On  a  writ  of  error,  the 
Exchequer  Chamber  affirmed  the  judgment  of 
the  court  below,  except  as  to  the  demurrer  to  the 
sixth  plea,  which  plea  the  Exchequer  Chamber 
held  to  be  a  sufficient  answer  in  law  to  the  second 
count.  A  general  order  was  made  for  the  de- 
fendant to  pay  costs  to  the  plaintiff,  but  no  order 
was  made  to  except  out  of  these  general  costs  the 
costs  of  the  sixth  plea  and  the  demurrer.  The 
Exchequer  Chamber  awarded  to  the  plaintiff 
costs  under  the  statute  for  delay  in  the  execution 
of  his  judgment  by  reason  of  the  writ  of  error : — 
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Held,  that  the  Exchequer  Cliamber  ought  not  to 
have  awarded  the  costs  under  the  statute,  and 
ought  to  have  excepted  the  costs  of  the  sixth  plea 
out  of  the  general  costs  awarded  to  the  plaintiff. 
Bo^ime  V.  Gatliffo,  11  C.  &  F.  45  ;  8  Scott,  N.  E. 
604. 

At  the  trial  a  verdict  having  been  found  for  the 
defendants  on  an  issue,  a  rule  was  afterwards 
made  absolute  for  judgment  non  obstante  vere- 
dicto on  that  issue,  and  that  was  subsequently 
reversed  by  a  court  of  error : — Held,  that  the 
defendants  were  entitled  to  the  costs  of  opposing 
the  rule  for  judgment  non  obstante  veredicto,  as 
they  had  a  right  to  be  placed  in  the  same  position 
as  that  in  which  they  would  have  stood  if  tho 
right  judgment  had  been  given  in  the  pourt 
below.  Evans  v.  Collins,  2  D.  &  L.  989 ;  14 
L.  J.,  Q.  B.  257;  9  Jur.  640. 

Where  Conrt  equally  Divided.] — Where  the 
Exchequer  Chamber  is  equally  divided,  the 
judgment  of  the  court  below  is  affirmed  without 
costs.  Archer  v.  James,  2  B.  &  S.  61  ;  10  W.  R. 
565—Ex.  Ch. 

Beversal  in  one  Court— Affirmance  in  another.  ] 

— A  plaintiff  obtained  judgment  in  the  Queen's 
Bencn,  which  was  reversed  on  appeal  by  the  Ex- 
chequer Chamber.  On  appeal  to  the  House  of 
Lords  the  judgment  of  the  Exchequer  Chamber 
was  reversed,  and  that  of  the  Queen's  Bench 
affirmed : — Held,  that  the  plaintiff  was  entitled  in 
the  Queen's  Bench  to  recover  the  costs  of  the  pro- 
ceedings in  the  Exchequer  Chamber.  Peck  v. 
North  Staffordshire  Railway  Covipany,  4  B.  & 
S.  627. 

In  an  action  for  bribery,  a  verdict  was  found  for 
the  plaintiff  on  two  counts.  Upon  a  bill  of  ex- 
ceptions, the  Exchequer  Chamber  held  that  there 
was  no  evidence  to  support  either  count,  and 
awarded  a  venire  de  novo.  Upon  error,  it  was 
held,  in  the  House  of  Lords,  that  there  was 
evidence  to  support  both  counts ;  but  there  being 
only  one  act  of  bribery,  a  nolle  prosequi  was 
entered  on  one  of  the  counts,  and  the  judgment 
of  the  Queen's  Bench  affirmed  as  to  the  other  : — 
Held,  that  the  plaintiff  was  not  entitled  to  the 
costs  of  proceedings  in  error  in  the  Exchequer 
Chamber.  Cooper y.  Slade.l  H.'L.  Cas.  798,  n.  ; 
1  El.  &  El.  336  ;  28  L.  J.,  Q.  B.  82  ;  5  Jur.,  N.  S. 
678  ;  7  W.  R.  63. 

Where  errors  are  argued  in  the  House  of  Lords, 
without  having  been  argued  below,  and  judgment 
is  affirmed,  though  the  alleged  errors  may  be  well 
worthy  of  consideration,  the  plaintiff  in  error  must 
pay  the  costs  of  the  proceedings,  as  if  the  case  had 
not  been  argued  at  all  in  that  house.  Doran  v. 
O'Reilly,  5  Dow,  233. 

Where  the  judgment  of  the  court  below  is  re- 
versed in  the  House  of  Lords,  and  the  house 
pronounces  the  judgment  which  ought  to  have 
been  pronounced  in  the  court  below,  the  effect 
of  such  judgment  is  to  give  the  appellant  the 
costs  of  the  suit  in  the  court  below,  which  he 
would  have  had  there  had  the  proper  judgment 
been  pronounced  in  the  first  instance  in  that 
court.    Mackersy  v.  Rumsays,  9  C.  &  F.  818. 

On  Error  in  Faet.]— A  party  is  not  entitled  to   ' 
the  costs  of  reversing  a  judgment  on  error  in 
fact,  either  by  23  Hen.  8,  c.  15,  or  by  15  &  16 
Vict.  c.  76,  s.  148,  which  makes  a  proceeding  to 
error  a  step  in  the  cause.    Marshall  v.  Jackso9iy 
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4  El.  &  Bl.  669,  n. ;  24  L.  J.,  Q.  B.  166,  n. ;  1 
Jar.,  N.  8.  447. 

Where  a  jadgment  obtained  by  a  plaintiff  is 
reversed  by  the  defendant  for  error  in  fact,  the 
defendant  is  not  entitled  to  inclode  in  the  judg- 
ment of  reversal  the  costs  of  defending  the 
action.    Iters  ▼.  Bainbridge,  8  Ir.  C.  L.  R.  150. 

Ezeentort  and  Adminiftraton.]— Executors 
and  administrators  are  liable  to  costs  in  error  in 
cases  where  they  would  be  liable  in  the  original 
actions.     Williams  v.  Riley,  1  H.  Bl.  566. 

The  representative  of  a  deceased  plaintiff  who 
takes  up  an  action  in  error,  does  not  render 
himself  liable  to  the  costs  of  the  action  below. 
Parker  v.  Taotal,  .S  H.  k.  C.  913  ;  35  L.  J.,  Ex.  53  ; 
11  Jur.,  N.  S.  980  ;  13  L.  T.  378  ;  14  W.  B.  183. 

ii.  Security  for, 

Pwrty  Abroad.]— A  defendant  living  abroad, 
and  appealing  to  a  court  of  error,  may  be  com- 
pelled to  give  security  for  the  costs  in  error. 
Dudley  {Earl)  v.  Lumley,  8  W.  R.  543. 

A  plaintiff  in  the  Queen's  Bench,  after  judg- 
ment there  for  the  defendant,  suggested  error, 
which  the  defendant  denied.  The  plaintiff  re- 
sided abroad.  He  had,  by  order  of  the  Queen's 
Bench,  given  security  below  for  costs,  and  the 
costs  incurred  in  that  court  exceeded  the  amount 
for  which  security  had  been  given.  On  the 
application  of  the  defendant,  after  denial  of 
error,  the  Exchequer  Chamber  ordered  the  plain- 
tiff to  give  security  for  costs  in  error  to  the 
satisfaction  of  the  master,  proceedings  to  be 
stayed  in  the  meanwhile.  Bovnleux  v.  Swavnt, 
3EL&BL829.  ^ 

Lunatie.] — But  the  court  will  not  compel 
security  for  costs  in  error,  on  the  ground  of  the 
plaintiff  in  error  being  a  lunatic.  Steel  v,  Allen, 
2  B.  &  P.  437. 

Batepayert  Suing  in  Kame  of  Corporation.] 
— On  an  application  by  ratepayers  of  a  borough 
for  a  mandamus  to  the  corporation  to  obtain 
payment  of  moneys  due  to  them  under  certain 
local  acts,  the  rule  was  discharged,  upon  the 
terms  that  the  applicants  should  be  at  liberty  to 
take  legal  proceedings  in  the  name  of  the  corpo- 
ration, on  giving  them  an  indemnity  to  the 
satisfaction  of  the  coroner  and  attorney  of  the 
court,  who  fixed  the  amount  at  2002.  A  man- 
damus having  issued  accordingly  on  the  prosecu- 
tion of  the  corporation,  and  judgment  having 
been  given  for  the  crown,  which  was  reversed  in 
the  Exchequer  Chamber,  and  a  writ  of  error  to 
the  House  of  Loi-ds  being  pending,  and  the  ex- 
l^cnses  of  the  mandamus  having  exceeded  200Z., 
the  court  made  a  rule  absolute  to  increase  the 
security  to  such  sum  as  the  coroner  and  attoniev 
of  the  court  should  think  reasonable.  Reci,  v. 
Soutluimjfton  {CvrnmissioytersX  6  B.  &  S.  i07  ; 
34  L.  J.,  Q.  B.  164. 

In  County  Court.]— To  a  writ  of  false  judg- 
ment ujwn  a  judgment  pronounced  in  the  county 
court  of  Yorkshire,  the  sheriff  returned,  that  the 
defendant "  had  not  given  him  security  to  pro- 
secute his  suit."  The  court  quashed  the  return. 
Longdm  v.  Croats,  7  Scott,  377  ;  7  D.  P.  C.  413  ; 
5  Bing.  N.  C.  410  ;  2  Arn.  49  ;  3  Jur.  317. 

llie  19  Geo.  3,  c.   70,  s.  6,  applies  only  to 


causes  removed  from  the  inferior  court  before 
judgment.    lb, 

iii.  Taxation. 

The  15  &  16  Vict.  c.  76,  s.  148,  which  abolishes 
the  writ  of  error,  and  makes  the  proceeding  to 
error  a  step  in  the  cause,  docs  not  alter  the  law 
as  to  the  liabilitv  to  costs  in  error.  Fisher  v. 
Bridges,  4  El.  &"B1.  666  :  3  C.  L.  B.  300 ;  24  L. 
J.,  Q.  B.  165  ;  1  Jur.,  X.  S.  235. 

Therefore,  where  judgment  is  simply  reversed 
by  a  court  of  error,  witliout  any  mention  of  costs, 
the  party  succeeding  is  not  entitled  to  have  his 
costs  in  error  taxed  as  costs  in  the  cause.    lb. 

The  rule  of  court  provides  only  for  the  mode 
of  taxing  costs  where  costs  are  given  by  law,  and 
has  no  further  operation.    lb. 

Before  the  rule  contained  in  the  above  section 
costs  on  a  bill  of  exceptions  were  costs  in  the 
court  of  error.  Boe  d.  JIarrey  v.  Francis,  1  H. 
k  H.  465  ;  5  M.  5:  W.  273  ;  7  D.  P.  C.  523. 

k.  Allowance  of  Interest. 

ITntil  Final  Judgment.]  —  On  a  judgment 
affirmed  on  writ  of  error,  the  House  of  Lords 
gives  interest  from  the  day  of  its  affirmance  by 
the  Exchequer  Chamber,  pursuant  to  3  &  4  Will. 
4,  c.  42,  s.  30.     Garland  v.  Carlisle,  5  C.  &  F.  355. 

On  appeal  from  a  decision  of  one  of  the 
superior  courts,  discbaiging  a  rule  to  enter  a 
nonsuit,  the  Exchequer  Chamber  has  power,  on 
affirming  the  judgment,  to  award  interest  to  the 
plaintiff,  to  be  paid  upon  the  amount  for  which 
the  verdict  was  obtained,  from  the  date  of,  the 
decision  till  final  judgment.  Tyne  Improre- 
rnent  Commissi  otters  v.  General  Steam  JSaviga- 
tUm  Company,  16  L.  T.  452 ;  15  W.  B.  875— Ex.  Ch. 

Matter  of  Sight  ] — ^Where  judgment  is  given 
in  a  court  of  error  for  the  defendant  in  error,  the 
court  is  bound,  under  3  &  4  Will.  4,  c  42,  s.  30, 
to  allow  interest  for  the  time  that  execution  has 
been  delayed  by  the  writ  of  error.  Langridge  v. 
Levy,  7  D.  P.  C.  27 ;  4  M.  &  W.  337. 

Qusere,  whether  wliere  a  judgment  of  the  court 
below  is  affirmed  in  ent)r,  and  interest  is  asked 
for  under  3  &  4  Will.  4,  c.  42,  s.  30,  the  House  of 
Lords  need  make  the  order  for  interest,  or  may 
leave  the  party  to  apply  for  it  in  the  court  below. 
Iloojyer  v.  Lane,  6  H.  L.  Cas,  443. 


ESCAPE. 

I.  Liability  fob. 

1.  Of  Gaoler,  1029. 

2.  Of  Sheriff. 

a.  40  &  41  Vict.  c.  21,  1031. 

b.  Previous  to  40  &  41  Vict.  c.  21, 

1031. 

IL  Action  for. 

1.  Parties,  1033. 

2.  Pleadings  and  Ecidenee,  1033. 

3.  Damages,  1035. 

IIL  Criminal  Liability  foe.— ^r   Cri- 
minal Law. 


1029 


ESCAPE. 


1030 


I.   LIABILITY  FOR. 
1.  Op  Gaoler. 


What  Amounts  to  Eseape.] — An  action  for  an 
escape  upon  mesne  process  laid  against  the 
warden  of  the  Fleet  for  damages,  although  the 
prisoner  returned  to  the  Fleet  the  same  day, 
and  the  plaintiff  proceeded  to  final  judgment. 
Jiaveiuero/t  v.  Bt/Us,  2  Wils.  294. 

When  Escape  Allowed.] — ^A  person  convicted 
of  a  orime  by  a  court  of  competent  jurisdiction 
is  sentenced  to  pay  a  fine,  and  is  committed  in 
execution  until  that  fine  is  paid.  Although  the 
officer  to  whose  custody  he  is  committed  Tolnn- 
tarily  permits  him  to  escape  before  payment  of 
the  fine,  yet  it  is  afterwards  his  bounden  duty  to 
retake  him.    Butt  t.  Jofies,  Gow,  99. 

If  an  officer  permits  a  prisoner  to  go  at  large, 
on  his  promise  to  pay  tlie  debt  to  his  creditor, 
in  consequence  of  which  he  is  obliged  to  pay 
the  creditor  himself,  he  cannot  recover  back  the 
money  from  the  debtor,  being  guilty  of  a  breach 
of  duty,  out  of  which  he  cannot  derive  a  cause 
of  action.     Pitcher  v.  Bailey,  8  East,  171. 

A  serjeant-at-macc  of  the  city  of  London  re- 
ceived a  mandate  from  the  Mayor's  Court  to  ar- 
rest A.  B.  and  C.  D.  His  deputy  arrested  A. 
B.  (C,  D.  being  out  of  the  country),  and  took 
him  to  a  lock-up  house,  the  keeper  of  which  al- 
lowed him  to  go  at  large.  Two  responsible  per- 
sons were  afterwards  tendered  to  the  clerk  of 
the  bails  of  the  Mayor's  Court  for  A.  B.,  whom 
he  refused  to  receive,  unless  they  would  become 
bail  for  C.  D.  also  ;  it  being  the  practice  of  that 
court,  if  two  or  more  persons  were  sued  jointly, 
and  one  only  is  arrested,  to  require  from  that 
one  bail  for  all.  In  an  action  by  the  parties 
who  had  obtained  the  mandate  against  the  ser- 
jeant-at-mace  for  the  escape  of  A.  B.  : — Held, 
that  he  was  liable,  as  he  was  bound  to  keep  him 
in  safe  custody ;  and  that  the  refusal  of  the 
officer  to  take  the  bail  was  no  answer  to  the  ac- 
tion. Be  Vaxix  v.  Sewell,  1  M.  &  P.  216  ;  3  C.  & 
P.  182. 

In  an  action  against  the  marshal,  for  the  es- 
cape of  a  prisoner  in  custody  under  an  execution 
on  a  judgment  obtained  adversely  against  him, 
it  is  no  defence  that  the  judgment  was  to  re- 
cover the  amount  of  a  bill  of  exchange  given  for 
money  lost  at  play,  the  16  Car.  2,  c.  7,  and  9 
Ann.  c.  14,  not  including  judgments  ol3tained 
adversely,  but  those  only  given  to  secure  money 
lost  at  play.  Chapman  v.  Lane,  1  G.  &  D.  523  ; 
11  A.  &  E.  980— Ex.  Ch. 

B.,  being  in  custody  at  the  suit  of  A.,  in  a  joint 
action  against  B.  and  C,  B.  justified  bail  in  an 
action  entitled  by  mistake  "  A.  against  B."  only, 
and  a  rule  so  entitled  was  served  upon  the 
marshal,  who  thereupon  discharged  B.  out  of 
custody,  he  not  being  charged  in  custody  in  any 
more  than  one  action  at  the  suit  of  A.  : — Held, 
that  the  marshal  was  liable  in  an  action  for  an 
escape.  White  v.  Joiws,  5  East,  292  ;  2  Smith, 
77  ;  5  Esp.  160. 

Acting  in  Accordance  with  Order  of  Court 
of  Bankmptcy.]— The  marshal  of  the  King's 
Bench  prison  was  not  liable  to  an  action  of  es- 
cape for  obeying  the  warrant  of  commis6ioners 
of  bankruptcy  in  bringing  before  them  a  bank- 
rupt confined  in  his  custody  charged  in  execu- 
tion, in  order  to  bc  examined  on  the  second  day 


of  the  meeting  of  the  commissioners,  though  it 
was  not  the  last  day  of  examination.  Spent-e 
V.  Jon€«,  1  D.  &  R.  377  ;  5  B.  &  A.  705. 

It  is  a  good  defence  to  an  action  against  a 
sheriff  or  gaoler  for  an  escape,  that  he  dis- 
charged the  prisoner  from  custody  by  virtue  of 
an  order  of  the  Insolvent  Debtors  Court ;  and 
he  need  not  shew  that  the  proceedings  u|X)n 
which  the  order  is  grounded  were  properly 
taken,  ur  that  the  insolvent  was  within  the 
walls  of  a  prison  when  he  petitioned  for  hi> 
discharge.    tkLJffrey  v.  Jon4i8,  2  B.  &  Ad.  598. 

When  Acting  in  Accordance  with  Instructions 
of  PlaintifPs  Solicitor.]— The  plaintiff's  attorney, 
as  such,  has  no  general  authority  to  order  the 
discharge  of  the  defendant  in  execution,  without 
payment  of  the  debt ;  therefore,  in  an  action 
against  the  marshal  for  an  escape,  he  cannot 
justify  the  discharge  of  such  a  defendant  under 
the  order  of  the  plaintiff's  attorney,  without 
shewing  either  that  the  plaintiff  authorized  the 
order,  or  that  the  debt  had  been  paid.  Savory 
V.  Chapman,  3  P.  &  D.  604  ;  11  A.  &  E.  829  ;  8 
D.  P.  C.  656  ;  4  Jur.  411. 

When  Custody  is  Illegal.]— A  debtor,  ar- 
rested in  the  country  on  mesne  process,  brought 
himself  by  habeas  corpus  before  a  judge  in  town, 
by  whom  he  was  committed  to  the  custody  of 
the  marshal  of  the  Marshalsea.  Shortly  after- 
wards he  filed  his  petition  to  the  Insolvent 
Debtors  Court  for  his  discharge,  and  that  court 
ordered  that  he  should  be  discharged  as  to  tlie 
creditor's  debt  as  soon  as  he  should  have  been 
in  custody  fifteen  months.  On  this  he  returned 
to  the  marshal's  custody,  and  while  there  was 
brought  by  a  habeas  corpus  cum  causa  before 
the  Central  Criminal  Court,  to  plead  to  an  in- 
dictment. He  pleaded  not  guilty,  aud  traversed 
to  the  next  sessions,  but,  as  he  could  not  give 
bail  as  required,  that  court  committed  him  tu 
Newgate  until  dischai^ged  by  due  coui-se  of  law. 
Subsequently  he  was  bailed ;  whereupon  the 
keeper  of  Newgate,  without  any  fresh  warrant, 
carried  him  back  to  the  Marshalsea,  where  he 
was  received  by  the  marshal  After  this,  and 
before  the  expiration  of  the  fifteen  months,  he 
escaped.  In  an  action  against  the  marshal  for 
the  escape  :— Held,  that  his  charge  ceased  when 
he  brought  the  prisoner  before  the  Centml 
Criminal  Court ;  and  that,  as  it  had  not  been  re- 
vived by  any  fresh  "warrant  of  commitment,  the 
custody  of  the  prisoner  at  the  time  was  illegal. 
That  the  marshal  therefore  was  not  liable,  and 
that  his  conduct  in  receiving  the  prisoner  did 
not  estop  him  from  saying  that  he  had  no  right 
to  detain  him.  Contant  v.  Chajman,  2  G.  & 
D.  191  ;  2  Q.  B.  771  ;  6  Jur.  666. 

When  not  in  Defiinlt.] — ^An  action  will  lie 
against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution,  though  the  escape  was  without  the 
knowledge  of  and  without  any  fault  whatsoever 
on  the  part  of  the  gaoler,  who  in  such  case  can 
avail  himself  of  nothing  but  the  act  of  God,  or 
the  king's  enemies,  as  an  excuse.  AUept  v. 
Bylt's,  2  H.  Bl.  108. 

Bescne.] — If  a  mob  riotously  and  by  force  de- 
molishes a  gaol,  by  which  the  debtors  escapo, 
the  sheriff  or  gaoler  is  answerable  to  the  credi- 
tor for  their  escape.   Elliott  v.  Xorfolk  iBuke'), 

4  T.  11.  789. 
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A  rescne  is  no  excuse  for  a  gaol-keeper  not 
bringing  up  a  prisoner  by  habeas  corpus,  charged 
with  a  wilful  and  voluntary  escape.  O'jVe-tl  v. 
Marjtan,  6  Burr.  2813. 

Betakiiig  after  Escape.]— A  bankrupt  having 
escaped  out  of  the  custody  of  the  marshal,  and, 
))eing  at  large,  surrendered  to  a  commission  sub- 
sequently issued,  and  received  the  protection  con- 
ferred by  3  Geo.  2,  c.  30,  s.  5  :— Held,  that  he 
might,  notwithstanding,  be  retaken  and  detained 
in  custody  by  the  marshal.  Ajider»on  v.  Hamj}- 
ton,  1  B.  &  A.  308. 

A  voluntary  return  of  a  prisoner,  after  an  es- 
cape before  action,  is  equal  to  a  retaking  on  a 
fresh  pursuit ;  but  it  must  be  pleaded.  Bojiafims 
v.  Walker,  2  T.  R.  126. 

2.  Of  Sheriff. 
a.    40  A  41  Vlot.  0.  21. 

Immunity  for  Escape  of  Prisoners.]— By  40  & 
41  Vict.  c.  21  (The  Prisons  Act,  1877),  s.  31,  07i 
and  after  th^  eommeneenient  cfthU  act  (1st  April, 
1878)  the  sheriff  of  any  sheriffdom  ahaJl  7iot  he 
liable  for  the  escape  of  any  j^risoner, 

b.  Previous  to  40  A  41  Viot.  c.  21. 

Voluntary  Belease  of  Prisoner.]— Where  a 
sheriff  arrested  a  defendant  on  a  ca.  sa.  in  which 
there  was  not  any  non  omittas  clause,  within  a 
liberty  where  the  mayor  claimed  the  exclusive  pri- 
vilege of  executing  all  process,  and  suffered  him  to 
go  at  large  before  his  removal  from  such  liberty  : 
— Held,  that  the  sheriff  having  taken  such 
defendant,  he  was  bound  to  keep  him  in 
custody ;  and,  consequently,  that  he  was  liable 
for  an  escape.  Piffgott  v.  Wilkes,  3  B.  &  A. 
502. 

If,  upon  the  execution  of  a  ca.  sa.,  which  re- 
quires the  sheriff  to  take  and  keep  the  body,  so 
that  he  may  have  it  on  the  return-day  of'  the 
writ  at  Westminster,  to  satisfy  the  plaintiffs  of 
their  damages,  costs,  and  charges,  the  sheriff, 
before  the  return-day,  receives  the  money  due  \ 
from  his  prisoner,  and  thereupon  liberates ' 
him,  before  he  has  paid  it  over  in  satisfaction 
to  the  party  entitled  to  it,  he  is  answerable 
as  for  an  escape.  Slachford  v.  Atisten,  14  East, 
468. 

B.  WAS  on  the  3rd  of  August  served  with  a 
writ  under  the  Bills  of  Exchange  Act  at  the 
suit  of  A.,  and  on  the  6th  he  executed  a  com- 
IX)sition  deed,  which  was  registered  on  the  13th. 
On  the  16th  judgment  was  signed  for  non- 
appearance to  the  writ,  and  a  ca.  sa.  issued  on 
the  25th  of  September,  under  which  he  was 
arrested.  The  sheriff,  having  notice  of  these  facts, 
released  him  from  custody  on  being  shewn  the 
ocrtificate  of  registration  of  the  deed  -.—Held, 
that  the  sheriff  was  liable  for  an  escape.  AlUn 
V.  Carter,  5  L.  R.,  C.  P.  414  ;  39  L.  J.,  C.  P.  212 ; 
22  L.  T.  586. 

A  sheriff  having  a  writ  against  G.  B.,  arrested 
M.  B.,  who  was  the  real  debtor,  and  at  the  time 
of  contracting  the  debt  had  represented  himself 
as  G.  B.  : — Held,  that  the  sheriff  having  been  in- 
formed of  these  circumstances  while  he  had  the 
real  debtor  in  his  custody,  was  not  bound  to  de- 
tain him,  and  therefore  that  an  action  would  not 
lie  against  him  for  an  escape.  Morgans  v. 
liridgcs,  1  B.  &  A.  647  ;  2  Stark.  314. 


A  person  was  taken  upon  an  attachment  in  equity 
for  non-payment  of  .money.  The  sheriff  witiiout 
taking  bail  allowed  him  to  go  at  large  on  his 
promise  to  surrender.  The  sheriff's  officer  having 
called  on  him  to  surrender,  he  shot  himself  be- 
fore a  recapture,  but  the  officer  retained  his  body  : 
— Held,  tnat  the  sheriff  was  liable  as  for  an 
escape.  Moore  v.  Moore,  25  Beav.  8  ;  27  L.  J., 
Ch.  385  ;  4  Jur.,  N.  S.  250. 

If  the  sheriff  alone,  on  the  ground  of  a  debtor*8 
ill-health,  makes  any  relaxation  of  the  imprison- 
ment, by  letting  the  debtor  reside  out  of  prison, 
it  would  be  an  escape.  Haines  v.  Ea^t  India 
Comjtany,  11  Moore,  P.  C.  C.  39. 


Ko  Power  to  Betake   after.] — After  a 


voluntary  escape,  the  sheriff   cannot   retake  a 
prisoner.    Atkinson  v.  Jameson,  5  T.  B.  25. 

Power  of  Crown  to  Betake.] — ^A  defendant  in 
execution,  under  a  writ  of  extent,  at  the  suit  of 
the  crown,  who  has  been  taken  from  prison  under 
an  order  of  the  commissioners  of  excise,  for  the 
purpose  of  giving  evidence,  without  any  writ  or 
other  process  being  issued,  and  after  giving  such 
evidence  has  been  reconveyed  to  prison,  is  not  en- 
titled to  his  discharge  ;  as  even  assuming  it  to 
amount  to  a  voluntary  escape,  the  crown  has 
power  to  retake  and  detain  him  in  custody  under 
the  original  writ,  Jieg,  v.  Renton,  5  D.  &  L. 
750  ;  2  Ex.  216. 

When  Ooilty  of  Kegligenee.] — A.,  a  sheriff's 
officer,  went  with  B.  to  the  house  of  C.  to  arrest 
him  upon  a  ca.  sa.  A.  read  the  warrant  to  C, 
whereupon  C.  rushed  out  against  A.,  who  caught 
C.  round  the  waist,  but  was  unable  to  hold  him, 
and  C.  escaped  : — Held,  that  the  sheriff  was  liable 
for  the  escape.  Nicholl  v.  Barley,  2  F.  &  J. 
399. 

If  the  sheriff,  by  mistake,  releases  a  defendant, 
against  whom  a  ca.  sa.  had  been  lodged  with  him, 
it  is  a  voluntary  escape,  and  the  sheriff  cannot 
retake  him  ;  and  if  he  does,  the  caption  being  a 
nullity,  lapse  of  time  will  not  be  an  objection  to 
his  discharge.  Filexcood  v.  Clement,  6  D.  P.  C. 
508;  1W.,W.  &H.  16.5. 

If  a  sheriff's  officer,  having  taken  a  prisoner 
in  execution,  permits  him  to  go  about  with  a 
follower  of  his  before  he  takes  him  to  prison, 
it  is  an  escape.  Benton  v.  iStittan,  1  B.  &  P. 
24. 

.If  a  ca.  sa.  against  A.,  at  the  suit  of  B.,  is 
delivered  to  the  sheriff,  and  a  warrant  issues 
thereon,  and  before  the  return  A.  is  taken  in  exe- 
cution by  C.  and  then  escapes,  B.  can  sue  the 
sheriff  for  an  escape,  though  A.  was  never  taken 
at  the  suit  of  B.    Jb, 

Where  a  sheriff,  in  obedience  to  a  warrant 
from  a  commissioner  of  bankruptcy,  brought  a 
party  whom  he  had  in  custody  in  execution  for 
debt  beyond  the  limits  of  his  county,  in  order  to 
be  examined  by  the  commissioner,  he  was  bound 
to  take  such  prisoner  back  again  within  a  con- 
venient time  after  the  eicamiuation  was  over  ; 
but  during  the  time  the  prisoner  was  so  neces- 
sarily beyond  the  limits  of  the  sheriff's  county, 
it  was  sufficient  if  he  was  accompanied  and 
closely  watched  by  the  officer ;  and  it  was  no 
escajMi  by  the  sheriff  that  such  prisoner  was 
during  that  time  allowed  to  go  about  with  the " 
sheriff's  bailiff  to  several  places,  and  to  dine  and 
sleep  at  an  inn.  JVias  v.  Davis,  2  C.  &  K.  280  ; 
4  0.  B.  444;  llJur.  472. 
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Betnm  to  Custody  after  ReloMe.]— An  attach- 
ment for  non-payment  of  money  is  in  the  nature 
of  mesne  process  ;  and  where  the  party  had  been 
taken  and  permitted  to  go  at  large,  and  returned 
again  into  custody,  and  continu^  in  custody  at 
the  return  of  the  writ : — Held,  that  the  sheriff 
was  not  liable  for  an  escape.  Lewis  v.  Morland, 
2  B.  &  A.  56. 

Contributed  to  by  Plaintiff  or  his  Agent]— 
If  the  agent  of  the  plaintiff  takes  upon  himself 
to  direct  the  sheriff's  officer  as  to  the  mode  of 
executing  process,  and  an  arrest  is  made,  the  le- 
gality of  which  is  doubtful,  the  sheriff  cannot  be 
held  liable  for  a  subsequent  escape.  Doe  v. 
7\fre,  7  D,  P.  C.  636  ;  7  Scott,  704 ;  6  Bing.  N.  C. 
573. 

Where  an  execution  creditor  is  willing  to  allow 
a  debtor  to  go  out  of  prison  for  a  temporary  pur- 
po8e,],the  custody  continuing,  the  sheriff  may  re- 
fuse,'unless  ordered  by  a  rule  of  court ;  but  if, 
without  any  rule  of  court,  all  parties  agree  to 
the  debtor  leaving  the  prison,  and  from  a  laxity 
of  surveillance  of  the  sheriff's  officers"  the  debtor 
escapes,  it  is  a  question  of  fact  for  the  jury,  if 
the  judgment  creditor  brings  an  action  against 
the  sheriff,  whether  the  judgment  creditor  did 
not  himself  contribute  to  the  escape.  Haines  v. 
East  India  Conqmny^  11  Moore,  P.  0.  C.  39. 

A.,  in  the  custody  of  the  sheriff,  and  confined 
in  the  gaol  at  Bombay,  under  a  writ  of  execu- 
tion issued  against  him  upon  a  judgment  of  the 
supreme  court,  was  permitted  by  the  sheriff,  with 
the  sanction  and  authority  of  the  judgment  credi- 
tors, by  reason  of  illness,  to  go  out  of  prison,  and 
temporarily  reside  outside  the  precincts  of  the 
gaol,  upon  the  condition  that  he  should  continue 
under  the  surveillance  of  the  sheriff's  officers,  and 
to  which  condition  A.  agreed,  and  continued  for 
a  time  to  reside  out  of  gaol  at  a  iprivate  house, 
where  he  was  constantly  under  such  survcillalice. 
Upon  A.*s  becoming  convalescent,  the  sheriff,  at 
the  instance  of  the  judgment  creditors,  took  him 
oack  to  gaol.  Upon  application  by  A.  to  the 
court  to  discharge  him  out  of  custody,  on  the 
ground  that  the  writ  was  satisfied  : — Held,  that 
A.  having  agreed  to  the  condition  imposed  on 
him  by  the  judgment  creditors,  of  continuing  in 
the  custody  of  the  sheriff's  officers  while  out  of 
gaol,  was  estopped  from  saying  that  he  was  out 
of  the  sheriff's  custody  when  he  was  permitted 
to  leave  the  gaol,  and  that  a  change  of  the  place 
of  imprisonment,  under  the  circimistances,  did 
not  amount  to  a  discharge  out  of  custody.    Ih» 


IL    ACTION  FOR. 
1.  Parties. 

Administratrix.]  —  An  administratrix  may 
maintain  an  action  in  her  own  name,  against  the 
marshal,  for  the  escape  of  a  prisoner,  who  is  in 
execution  on  a  judgment  obtained  by  her  as 
administratrix.  Bonafous  v.  Walker^  2  T.  R.  126. 

Kominal  Plaintiff  in  ^'eetment.  ] — The  nominal 
plaintiff  in  ejectment,  in  whose  name  the  mesne 
profits  were  i-ecovered,  might  formerly  sue  for  an 
escape  of  the  defendant  in  execution  for  such 
mesne  profits.    Doe  v.  Jones^  2  M.  &  S.  473. 

2.  Pleadings  and  Evidence. 
Pleadings — Defence.] — To  a  declaration  against 


a  sheriff  for  (he  escape  of  H.,  taken  in  execution 
upon  a  judgment  at  the  suit  of  the  plaintiff,  a 
plea,  in  bar,  of  the  coverture  of  the  plaintiff  at  the 
time  of  the  accruing  of  the  debt  for  which  the 
judgment  was  recovered,  and  thence  hitherto  : — 
Held,  that  the  plea  was  not  a  good  pica  in  bar. 
Morgan  v.  Cuhitt,  6  D.  &  L.  444  ;  3  Ex.  612  j  18 
L.  J.,  Ex.  287. 

A  plea  to  an  action  against  the  marshal  for  the 
escape  of  a  prisoner  in  custody  for  a  debt,  after 
stating  the  return  of  the  prisoner  into  custody', 
after  such  escape,  before  action,  ought  to  shew  a 
detention  of  him  by  the  officer  down  to  the  com- 
mencement of  the  action,  or  a  legal  discharge 
from  that  detention.  Chambers  v.  Jones,  11 
East,  406. 

A  plea  to  a  declaration  against  a  gaoler  for  the 
escape  of  a  debtor  in  execution,  after  stating  a  re- 
turn into  custody  before  action,  alleged  that  the 
defendant  did  thei'eupon  keep  and  detain,  and 
thence  hitherto  hath  kept  and  detained,  and  be- 
fore and  at  the  commencement  of  the  suit  kept 
and  detained,  and  still  doth  keep  and  detain  him 
in  his  custody,  in  execution  at  the  suit  of  the 
plaintiff.  The  latter  words  are  surj^lusage,  and 
did  not  render  an  escape  after  the  commence- 
ment of  the  suit,  and  before  plea  pleaded,  ad- 
missible in  evidence  upon  a  replication  of  de  in- 
juria. Davis  V.  Chapman,  2  M.  &  G.  921  ;  3 
Scott,  N.  R.  238 ;  9  D.  P.  C.  645  ;  5  Jur.  654. 

To  an  action  for  an  escape  against  the 
marshal,  a  plea  that  the  prisoner  escaped  with- 
out his  knowledge  to  places  unknown  to  him, 
and  voluntarily  and  without  his  knowledge  re- 
turned into  his  custody,  is  insufficient :  the 
plea  ought  to  aver,  that  he  did  not  know 
where  the  prisoner  was  during  any  period  of 
his  absence.  Davis  v.  Chapman,  5  Bing.  N.  C. 
453  ;  7  D.  P.  0.  429  ;  7  Scott,  458  ;  2  Am.  23. 

To  a  declaration  against  the  bailiff  of  a  liberty, 
alleging  an  arrest  under  a  mandate  and  an  es- 
cape, a  plea  against  the  further  maintenance  of 
the  action,  that,  after  the  commencement  of  the 
suit,  the  sheriff  had  returned  cepi  corpus,  pleaded 
by  way  of  estoppel,  is  ill.  Jacltson  v.  Hill,  2 
P.  &  D.  456  ;  10  A.  &  E.  477  ;  3  Jur.  976. 

Evidence — Generally — ^What  is.  ] — In  an  action 
for  escape  from  custody  on  an  attachment  for 
non-payment  of  costs,  pursuant  to  a  decree  in 
equity,  a  count  alleging  the  suit  "  to  have  been 
commenced  and  pending,"  is  supported  by  proof 
of  the  order  of  attachment,  the  certificate  of  the 
master's  taxation  and  of  the  decree  itself. 
Blower  v.  Uollis,  3  Tjt.  356  ;  1  C.  &  J.  393. 

A  return  of  cepi  corpus  coupled  with  evidence 
of  an  answer  received  at  the  sheriff's  office,  that 
no  bail-bond  was  executed,  is  evidence  to  go  to 
the  jury  in  an  action  against  the  sheriff  for  the 
escape.  JVeeU  v.  Humphery,  4  N.  &  M.  707  ;  3 
A.  &  E.  130  ;  1  H.  &  W.  419. 

If  the  defendant  pleads  that  it  was  by  fraud 
and  covin  of  a  person  unto  whom  and  to  whose 
use  and  benefit  the  judgment  was  assigned,  this 
is  sufficiently  proved  by  shewing  that  the  judg- 
ment was  assigned  to  the  use  and  benefit  of  that 
person,  though  the  assignment  was  in  form 
made  to  another.  Hiscocks  v.  Jones,  M.  &  M. 
269. 

Where  a  plea  to  an  action  for  an  escape, 
against  the  marshal,  stated,  that  the  plaintiffs 
fraudulently  and  covinously  conspired  with  L. 
and  others  to  arrest  A.  (a  prisoner  on  final 
judgment  within  the  rules,  at  the  suit  of  the 
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plaintiffs),  if  he  should  go  be  jond  the  limits  of  the 
rules,  and  detain  him  bej'ond  the  limits  till  the 
marshal  could  be  served  with  process  for  the 
escape ;  and  the  proof  was,  that  U.,  at  whose 
suit  also  the  prisoner  was  detained  on  mesne 
process,  by  trick  and  contrivance,  caused  the 
prisoner  to  be  arrcsted  at  the  suit  of  L.,  and  de- 
tained beyond  the  limits  of  the  rules,  during 
which  time  U.  served  the  marshal  with  a  writ  in 
the  present  action,  and  facts  were  prored  to 
shew  a  connexion  between  U.  and  the  plaintiffs : 
— Held,  that  as  the  plaintiffs  adopted  U.'s  agency 
by  prosecuting  this  action,  it  was  a  question  for 
the  jury,  whether  the  plaintiffs  were  not  parties 
to  U.'s  trick  and  contrivance,  although  they  did 
no£  personallv  interfere  in  it.  Merry  v.  Chap- 
man, 3  P.  &  D.  25  ;  10  A.  &  E.516  ;  8  D.  P.  C.81. 


Of  Delivery  of  Writ  to  Sheriff.]— In  an 


action  for  an  escape  against  the  sheriff,  the  in 
dorsement  of  non  est  inventus  upon  the  ca. 
sa.  is  sufficient  evidence  of  its  being  delivered  to 
the  sheriff.    Blatch  v.  Archer,  Cowp.  63. 

—  Of  Debt.] — In  an  action  against  a  sheriff 
for  an  escape,  such  evidence  as  would  be  suffi- 
cient to  charge  the  original  defendant  with  the 
debt,  is  sufficient,  as  against  the  sheriff,  to  sup- 
port an  averment  in  the  declaration  that  the 
party  who  escajKid  was  so  indebted.  Slaman  ▼. 
Limdon  {Sheriff*),  2  Esp.  695. 

But  in  an  action  against  the  mai'shal  for  an 
escape,  in  which  the  plaintiff  declared  that  the 
jKjrson  suffered  to  escape  was  indebted  to  him 
for  goods  sold  and  delivered,  and  that  he  sued 
out  the  process  on  which  the  party  was  arrested 
on  that  account ;  the  averment  in  the  declara- 
tion is  not  supported  by  shewing  that  the  goods 
were  sold  on  a  credit  which  had  not  elapsed 
when  the  action  was  commenced.  White  v. 
Jones,  5  East,  292  ;  2  Smith,  77  ;  5  Esp.  160. 

In  an  action  for  the  escape  of  a  prisoner  on 
mesne  process,  the  plaintiff  was  nonsuited,  be- 
cause he  could  not  prove  any  debt  against  the 
prisoner  who  escaped.  Alexander  v.  Maeanley, 
4  T.  R.  611. 

An  acknowledgment  of  the  debt  made  by  a 
debtor  after  an  arrest,  but  before  an  escape,  is 
evidence  against  the  marshal  in  an  action  for 
the  escape.  Hogers  v.  Jones,  7  B.  &  C.  86  ;  9  D. 
&  R.  878 ;  S,  P.,  Williams  v.  Bridges,  2  Stark. 
42. 

Of  Kegligence.l— -Under  a  count  for  a 

voluntary  escape,  the  plaintiff  may  give  evidence 
of  a  negligent  escape  ;  and  the  plaintiff  may 
plead  a  retaking  on  a  fresh  pursuit  to  such  a 
count,  without  traversing  the  voluntarv  escape. 
Jionafmi^  v.  Walker,  2  T.  R.  126. 

'  Of  Arrest.] — In  an  action  for  an  escape, 

the  sheriff  is  bound  by  the  statement  in  his 
return,  not  only  as  to  the  fact  of  the  arrest,  but 
also  as  to  the  day  on  which  it  was  made.  Cooh 
V.  Ilmnid,  1  M.  &  Rob.  512. 

3.  Damages. 

How  AiBeseed.] — The  true  measure  of  damages 
in  an  action  against  a  sheriff,  for  the  escape  of  a 
prisoner  taken  on  a  ca.  sa.,  is,  the  value  of  the 
custody  of  the  debtor  at  the  moment  of  the 
escape  ;  and  no  deduction  is  to  l)e  made  on  ac- 
count of  anything  which  the  plaintiff  might 


have  obtained  by  diligence  after  the  escape ; 
but,  if  the  plaintiff  has  done  anything  to  aggra- 
vate the  loss  occasioned  by  the  sheriff^s  neglect, 
or  has  prevented  the  sheriff  from  retaking  the 
debtor,  the  damages  will  be  materially  affected 
by  such  conduct.  Arden  t,  Goodaerc,  11  C.  B. 
371  ;  2  L.,  M.  &  P.  383  ;  20  L.  J.,  C.  P.  184  ;  15 
Jur.  776. 

The  amount  of  fine  to  be  imposed  on  the  sheriff, 
for  the  negligent  escape  of  an  execution  debtor, 
will  be  measured  by  tne  amount  of  injury  likely 
to  result  to  the  execution  creditor.  Reg,  v. 
LeieesUrsMrc  {Sheriff),  9  C.  B.  659  ;  1  L.,  M.  & 
P.  414  ;  19  L.  J.,  C.  P.  320 ;  14  Jur.  1026. 

Where  the  amount  of  the  injury  sustained  was 
doubtful,  the  court  directed  an  application  to 
stay  proceedings  on  an  attachment  against  the 
sheriff  for  the  escape,  to  stand  over,  with  liberty 
to  the  execution  creditor  to  bring  an  action  for 
the  sole  purpose  of  ascertaining  the  amount  of 
damage  sustained.    Ih. 

The  liability  in  equity  of  a  sheriff  for  an  es- 
cape, is  the  loss  actually  sustained,  and  the  court 
will  ascertain  the  amount  of  damages.  Moore  -v. 
Moore,  25  Beav.  8  ;  27  L.  J.,  Ch.  385 ;  4  Jur., 
N.  S.  250. 

The  principle  on  which  the  amount  is  to  be 
ascertained  is,  by  charging  the  sheriff  ynih  the 
debt,  and  throwing  on  him  the  onus  of  proving 
that  less  would  have  been  recovered  if  the  debtor 
had  remained  in  custody  or  given  bail.    lb. 

In  an  action  against  a  sheriff  for  an  escape,  it 
was  proved  that  the  debtor,  though  insolvent, 
was  tne  only  son  of  a  wealthy  father,  who  was 
upwards  of  100  years  old ;  and  that  shortly 
before  the  arrest  the  debtor's  solicitor  had  offered 
to  pay  a  composition  on  his  debts  of  6«.  in  the 
pound.  The  judge  directed  the  jury  to  give  as 
damages  the  value  to  the  creditor  of  the  chance 
of  the  debt,  or  any  portion  of  it,  that  would  have 
been  extracted  by  the  debtor's  remaining  in 
custody : — Held,  a  right  direction,  and  the  jury 
having  given  substantial  damages,  the  court  re- 
fused to  disturb  the  verdict.    Ih, 

In  an  action  against  a  sheriff  for  the  escape  of 
an  execution  debtor,  the  measure  of  damages  is 
the  value  of  the  custody  of  the  debtor  at  the 
time  of  the  escape ;  but  in  estimating  such  value 
the  jury  is  not  limited  to  the  consideration  of 
the  actual  available  means  of  the  debtor,  but 
they  may  consider,  according  to  the  evidence  of 
the  case,  the  value  of  the  chances  of  the  creditor 
obtaining  payment  by  continuing  such  imprison- 
ment Macrae  v.  Clarhe,  1  L.  li.,  C.  P.  403 ;  35 
L.  J.,  C.  P.  247  ;  12  Jur.,  N.  S.  708  ;  14  L.  T.  408  ; 
14  W.  R.  655  ;  1  H.  &  R.  479. 

An  attorney  having  obtained  judgment  against 

B.  at  the  suit  of  A.,  employed  C.,  another  attor- 
ney, to  sue  out  execution.  C.  accordingly  sued 
out  a  ca.  sa.  against  B.,  under  which  he  was 
taken  in  execution.  B.  prevailed  upon  the 
sheriff's  officer  to  dischai^gc  nim,  upon  his  paying 
hina  the  debt  and  costs,  45/.  2s,  ¥.,  a  clerk  of  C. 
(with,  as  the  jury  found,  C.'s  concurrence),  re- 
ceived 20/.  of  the  money  from  the  officer.  In  an 
action  against  the  sheriff  for  the  voluntary  es- 
cape, the  defendant  paid  25/.  2s,  into  court,  and 
pleaded  payment  of  the  20/. :— Held,  that  the 
I)ayment  to  F.,  being  a  payment  to  C.,  the  de- 
fendant was  entitled  to  a  verdict,  the  plaintiff 
having  sustained  no  damages  by  reason  of  the 
C8caf)e,  beyond  the  amount  paid  into  court. 
Hemming  v.  Hale,  7  C.  B.,  N.  S.  487  ;  29  L.  J., 

C.  P.  137  ;  6  Jur.,  N.  S.  554. 
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Previoni  to  5  ft  6  Yiot  c.  98,  s.  81.] — In  an 

action  for  an  escape  of  a  pci'son  in  exccation, 
the  jury  must  have  given  a  verdict  for  the  whole 
debt.    Robertson  v.  Taylor,  2  Chit.  454. 

In  an  action  against  a  sheriff  or  gaoler  for  an 
escape^  the  jury  could  not  give  a  less  sum  than  the 
creditor  would  have  recovered  against  the  debtor, 
namely,  the  sum  indorsed  on  the  writ,  and  the 
legal  fees  of  execution.  BonafoKs  v.  Walker,  2 
T.  R.  126. 

The  sheriff  was  not  liable  on  an  escape  on 
mesne  process  for  the  whole  debt,  if  the  creditor's 
remedy  remained  against  a  solvent  party,  but 
only  for  so  much  as  his  remedy  was  affected  by 
the  delay  and  escape,  and  his  costs.  Scott  v. 
HenUy,  1  M.  &  R.  227. 

Semble,  in  an  action  against  a  sheriff  for  an 
escape,  he  stands  in  the  same  situation  as  the 
original  defendant,  and  may  i*educe  his  liability 
by  any  eqiii^es  which  the  defendant  would  have 
had  against  the  plaintiff.  Per  Abinger,  C.  B.  ; 
Parke,  B.,  dubitante.  Evans  v.  Maners,  9  D.  P. 
C.  256. 

There  must  be  actual  damage  to  support  an 
action  for .  an  escape  from  custody  on  mesne 

STOcess.    Williams  v.  Mostyn,  4  M.  &  W.  145  ;  7 
.  P.  C.  88  ;  2  Jur.  645. 


ESCHEAT. 

I.  Of  Lands. 
IL  Ox  Attainder. — ^Sirr  Attaindeb. 

I.    OF   LANDS. 

The  8  Hen.  6,  c.  16,  and  18  Hen.  6,  c.  6,  pro- 
hibiting th^  granting  to  farm  of  lands  seized  into 
the  king's  hands  upon  inquest  befoi-e  escheators, 
until  such  inquest  is  returned  in  the  Chancery  or 
Exchequer,  and  for  a  month  afterwards,  if  the 
king's  title  to  the  same  is  not  found  of  record, 
unless  to  the  party  grieved  who  shall  have  ten- 
dered his  traverse  to  such  inquest,  and  avoiding 
all  grants  made  contrary  thereto,  extend  to  the 
case  of  an  escheat  upon  the  death  of  the 
tenant  last  seised  without  heirs,  where  no  imme- 
diate tenure  of  the  crown  was  found  by  the 
inquest :  and  as  the  crown  could  not  grant  to  a 
stranger  in  such  a  case  without  office,  neither 
can  a  plaintiff  in  ejectment  recover  upon  the  de- 
mise of  the  crown.  Doc  d.  Uaync  v.  Bcdfcrn, 
12  East,  96. 

The  2  &  3  Edw.  6,  c.  8,  s.  8  (which  is  in  general 
terms,  and  not  confined  to  the  pai-ticular  inqui- 
sitions mentioned  in  other  clauses  of  the  act), 
extends  to  avoid  any  such  inquisition  or  office 
before  escheatore  not  finding  of  whom  the  lands 
are  holden  ;  in  the  same  manner  as  if  the  jury 
had  expressly  found  their  ignorance  of  the 
tenure  ;  .and  a  melius  inquirendum  shall  be 
awarded.    lb. 

Copyholds.]— Copyholds  cannot  escheat  to  the 
crown.     Watker  v.  Dcnncy  2  Ves.  jun.  170. 

Upon  felony  committed  by  the  surrenderor 
before  admittance  of  the  surrenderee,  the  copy- 


hold escheats  to  the  lord.  Hex  v.  Mildmay,  2 
N.  &  M.  778. 

So,  although  the  surrender  is  by  way  of  mort- 
gage,   lb. 

Son  of  Illegitimato  Father.]— Where  lands 
descend  to  the  son  of  an  illegitimate  father,  who 
is  proved  to  have  been  the  purchaser,  and  tlic 
son  dies  seised,  intestate  and  without  issue,  such 
land  does  not  devolve  upon  his  heirs  ex  parte 
matcmS,  but  escheats  to  the  crown,  notwith- 
standing the  3  &  4  Will.  4,  c.  106,  s.  2.  Doc  d, 
Blackburn  v.  BlackJnirn,  1  M.  &  Rob.  547. 

Mortgage.] — The  lord  of  a  manor,  taking  by 
escheat,  on  the  death  of  a  tenant  without  heiiis, 
the  fee-simple  of  lands  holden  of  the  manor,  but 
subject  to  a  demise  by  way  of  mortgage  for  a 
term  of  years  created  by  the  tenant,  is  entitled 
in  equity,  as  against  the  mortgagee,  to  redeem 
the  term.  Dovyne  (  Viscount)  v.  Morris,  3  Hare, 
394  ;  13  L.  J.,  Ch.  337  ;  8  Jur.  486. 

If  the  lord,  taking  lands  by  escheat,  on  the 
failure  of  heirs  of  his  tenant,  is  liable,  under  8 

6  4  Will.  4,  c.  104,  out  of  such  lands  to  pay  a 
mortgage  debt  of  the  tenant  charged  thereon,  he 
is  entitled  to  redeem  the  lands,  and  get  in  the 
securities  which  the  creditor  held  for  the  debt. 
lb. 

A.  made  a  mortgage  in  fee,  and  died  intestate, 
and  without  heirs  : — Held,  that  the  equity  of 
redemption  did  not  escheat  to  the  crown,  but 
belonged  to  the  mortgagee,  subject  to  the  debts. 
Bealc  V.  &ymo7ids,  16  Beav.  406 ;  22  L.  J.,  Ch. 
708. 

Debts.] — The  lord  takes  an  escheat  subject  to 
the  payment  of  debts.  J&oans  v.  Brown,  5  Beav. 
114  ;  6  Jur.  380  ;  S,  P,,  Hnghes  v.  Wells,  9  Hare, 
749  ;  16  Jur.  927. 

Felo  de  bo.] — Freeholds  of  inheritance  which 
belong  to  a  felo  de  se  when  he  so  dies,  do  not 
escheat  to  the  cro\4Ti,  but  descend  to  the  heir-at- 
law.  Chambers  v.  Korris,  29  Beav.  246 ;  7 
Jur.,  N.  S.  69  ;  4  L.  T.  345.    Affirmed  on  appeal, 

7  Jur.,  N.  S.  689  ;  3  L.  T.  345  ;  9  W.  R.  794. 
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1 1,  Estate  Passin/f  hy  Deed, 
th  Freeholds,  1064. 

b.  In  Bemainder,  1067. 

c.  Other  Matters,  1072. 

1.  Estate  Tail. 

Kature  ol] — Lands  were  limited  to  the  use  of 
the  settlor  for  life,  remainder  to  D.,  his  heirs  and 
assigns,  but  if  D.  should  die  without  issue,  then 
to  T.,  his  heirs  and  assigns  ;  but  if  both  D.  and 
T.  should  die  without  issue,  then  to  the  issue 
male  of  the  settlor  : — Held,  that  D.  and  T.  took 
estates.  Morgan  v.  Morgan,  10  L.  R.,  Eq.  99  ; 
39  L.  J.,  Ch.  493  ;  22  L.  T.  695  ;  18  W.  R.  744. 

A  conveyance  by  lease  and  release  by  a  tenant 
in  tail,  conveyed  a  base  fee,  voidable  by  the  entry 
of  the  issue  iji  tail.  Doc  d.  Seville  v.  Rivers^  7 
T.  R.  276. 

A.  and  B.  took  estates  in  tail ;  A.  afterwards 
conveyed  his  moiety  to  B.  in  fee  by  lease  and  re- 
lease, with  a  covenant  to  levy  a  fine ;  that  created 
a  base  fee  in  B.,  which  estate  was  afterwards 
confirmed,  by  the  fine,  though  that  was  not  levied 
till  after  the  death  of  the  releasee.  Doe  d. 
Gregory  v.  Wiehelo,  8  T.  R.  211. 

By  settlement  before  marriage,  the  husband's 
estate  was  conveyed  to  trustees,  to  the  use  of  the 
husband  for  life  sans  waste,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to 
the  use  of  the  wife  for  life,  for  her  jointure,  and 
in  bar  of  dower,  remainder  to  the  first  and  other 
sons  of  the  mairiage  in  tail  male,  remainder  to 
the  first  and  other  daughters  in  tail  male,  re- 
mainder to  the  heirs  of  the  body  of  the  husband 
and  wife,  remainder  to  the  right  heirs  of  the 
husband  ;  the  wife  survived  the  husband  and  had 
no  issue  ;  and  after  possibility  of  issue  by  the 
husband  extinct : — Held,  that  she  was  tenant  in 
tail  after  possibility,  &c.,  that  she  was  unimpeach- 
able of  waste,  and  was  entitled  to  the  property 
of  the  timber  when  cut  by  her.  Williams  v. 
Willianis,  12  East,  209. 

A  settlement  to  S.  for  life,  remainder  to  the 
heirs  of  S.  on  the  body  of  his  wife  A.  to  be  be- 
gotten, the  male  to  be  preferred  before  the  female, 
is  an  estate  tail  in  the  first  instance.  Den  d. 
Crt'swich  v.  Hohson,  2  W.  Bl.  695. 

A  settlement  before  marriage  on  a  husband  and 
wife  for  life  (of  freehold),  remainder  to  the  heirs 
of  the  husband  and  wife ;  and  of  copyhold  in 
borough  English,  on  the  husband  and  wife  for 
life,  remainder  to  the  heirs  of  their  two  bodies, 
in  like  manner,  and  to  the  same  uses  as  the  free- 
hold :  the  younger  son  will  succeed  as  heir  in 
tail  to  the  copyhold.  Roe  d.  Aistrop  v.  Aistroj?^ 
2  W.  Bl.  1228. 

A  marriage  settlement,  puri)orting  to  be  made 
in  pursuance  of  articles  recited  in  it,  conveyed 
an  estate  to  A.  and  his  wife,  and  the  heirs  of  their 
bodies : — Held,  that  they  became  tenants  in  tail 
special,  and  that  a  court  of  law  could  not  con- 
strue the  deed  as  rendering  them  tenants  for  life, 
with  remainder  to  their  issue  in  tail,  even  if  that 
might  have  been  the  construction  to  be  put  upon 
the  articles  by  a  court  of  equity.  Doe  d.  Daniel 
V.  Woodroffc,  10  M.&  W.  608  ;  12  L.  J.,  Ex.  147. 
Affirmed,  15  M.  &  W.  769  ;  7  Jur.  959— Ex.  Ch.  ; 
2  H.  L.  Cas.  811  ;  13  Jur.  1013. 

Under  a  limitation  in  a  marriage  settlement  to 
the  husband  for  life,  then  to  the  wife  for  life, 
then  to  the  hoi©  of  the  body  of  the  wife  and 
their  heii-s,  the  wife  takes  an  estate  tail ;  and 
though  it  was  recited  in  the  deed  that  the  hus- 


band's father  conveyed,  in  consideration  of  the 
marriage,  and  **  for  settling  and  establishing  the 
lands  to  the  uses  thereinafter  expressed,"  and 
subsequent  uses  were  added  in  the  deed,  the  court 
wotild  only  take  notice  of  the  legal  estate. 
AlpaM  V.  Wathins,  8  T.  R.  616. 

Lands  were  settled  by  deed  in  tail  male  on 
such  person  as  at  the  decease  of  T.  H.  should  be 
the  second  son  then  living  of  T.  H.  and  A.  H. ; 
and,  for  default  of  such  issue  to  the  third,  fourth, 
and  so  on  (other  than  and  except  the  eldest),  in 
like  manner ;  for  default  of  such  issue,  to  the 
eldest  or  only  son  in  tail  male  ;  and  for  default 
of  such  issue,  to  T.  H.  in  fee.  T.  H.  died  in  1 766, 
leaving  four  sons.  P.,  C,  T.,  and  J.  P.  died  in 
1770,  an  infant,  without  issue  ;  C.,in  1829.  with- 
out issue  ;  T.,  in  1783,  without  issue.  CJpon  a 
suit  instituted  after  the  death  of  C. ; — Held,  that 
in  the  events  which  had  happened,  J.  took  an 
estate  tail  under  the  settlement.  HaicMns  v. 
Jfawkitis,  9  Bing.  765  ;  3  M.  &  Scott,  322. 

Barring  Entail.] — ^\Vhen  lands  aix;  limited  to 
a  person  and  the  heirs  of  his  body  by  a  statute 
which  forbids  the  alienation  of  any  portion  of 
the  lands  therein  mentioned  by  the  donee  or  the 
heirs  of  his  body,  the  estate  thus  created  is  never- 
theless a  tenancy  in  tail  deprived  of  one  of  its 
ordinary  incidents — ^namely,  that  the  entail  can 
be  barred  and  the  heirs  in  tall  and  the  remainder- 
men cut  off.  Abergavenny  (^EarV)  v.  Brace,  7 
L.  R.,  Ex.  145  ;  41  L.  J.,  Ex.  120  ;  26  L.  T.  514  ; 
20  W.  R.  462. 

By  a  private  act  of  2  &  3  Philip  &  Mary,  en- 
titled "  An  Act  concerning  the  restitution  of  the 
heirs  male  of  Sir  E.  N.,  knight,"  who  had  been 
attainted  in  81  Hen.  8  and  restored  in  34  &  35 
Hen.  8,  lands  were  limited  to  certain  membeiTj 
of  the  N.  family  in  succession  in  tail  male,  with 
limitation  over  to  Queen  Mary,  her  heirs  and 
successors,  provided  that  *'  no  feofibnent,  discon- 
tinuance, fine  or  recovery  with  voucher  or  other- 
wise, or  any  other  act  or  acts  thereupon  to  be 
made,  done,  suifered  or  acknowledged  of  the 
premises  or  parcel  thereof  by  the  said  N.'sorany 
of  them,  or  by  any  of  the  heirs  male  of  their 
several  bodies,  should  bind  or  conclude  in  right 
or  put  from  entry  Queen  Mary,  her  heirs  and  suc- 
cessors, or  any  of  the  heirs  in  tail  or  any  to  whom 
the  premises  or  any  parcel  should  descend,  t-evert, 
remain,"  &c.  In  1781,  the  tenant  in  tail  in  pos- 
session of  the  entailed  lands,  as  heir  male  of  the 
body  of  E.  N.,  granted  a  lease  for  three  lives  of 
part  of  the  entailed  lands.  The  last  of  the  three 
lives  expired  in  1832,  since  which  time  no  rent 
had  been  paid  to  the  tenants  in  tail,  nor  had  their 
titles  been  acknowledged  in  any  way : — Held,  by 
Channel  1,  B.,  and  Clcasby,  B.,  that  the  present 
heir  in  tail  male  of  E.  N.  was  not  barred  by  3  & 
4  Will.  4,  c.  27  ;  contra  by  Bramwell,  B.     lb. 

A  disentailing  deed  need  not  pursue  any  par- 
ticular form  of  conveyance ;  any  deed  which  by 
its  legal  operation  would  have  conveyed  the  fee- 
simple,  if  the  grantor  had  been  seised  in  fee,  will, 
if  execute<i  by  a  tenant  in  tail  in  possession,  and 
if  duly  enrolled,  bar  the  entail.  lielson  v.  Agnc\i\ 
6  Ir.  R.,  Eq.  232. 

Where  a  tenant  in  tail  in  possession  granted 
"  all  his  right,  &c.,  in  a  lease  of  lands" — which 
was  a  grant  in  fee-farm — "  and  all  the  profits, 
reservations,  emoluments,  and  appurtenances 
thereunto  belonging,"  and  "all  his  estate  tail 
therein,  fi'ced  fi*om  such  estate  t^il,  and  all  re- 
mainders and  reversions,.  kCj  to  take  effect  after 
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the  determination  or  in  defeasance  of  such  estate 
toil"  to  the  use  of  the  grantor,  his  heirs,  and 
assigns : — Held,  first,  that  such  a  deed  was  in 
form  sufficient  as  a  disentailing  deed.    lb. 

Held,  secondly,  that  it  should  be  construed  by 
a  court  of  equity  strictly  according  to  the  prin- 
ciples of  the  common  law.    Ih, 

It  is  not  necessary  that  a  disentailing  deed 
should  be  assented  to  or  executed  by  the  grantees 
to  uses.    lb. 

A  testator,  in  1827,  devised  lands  to  trustees 
and  their  heirs  upon  trust  to  stand  seised  for  the 
life  of  A.,  and  also  until  the  whole  of  his  just 
debts  ancl  all  interest  thereon  should  be  paid, 
and  gave  the  trustees  power  to  set  and  let  the 
same,  and  to  apply  the  rents  and  profits,  and  the 
value  of  whatever  timber  might  be  considered 
at  its  best  growth,  towards  the  payment  of  the 
debts,  and  then  to  pay  the  i-ents  and  profits  to  A. 
for  life,  and  after  his  death  to  the  heirs  of  his 
body,  and  in  default  of  such  issue,  to  the  tes- 
tator s  right  heirs  for  ever.  In  1830  the  entail 
was  barred : — Held,  that  the  trustees  took  a 
fee-simple  estate,  and  that  the  estate  tail  was 
well  barred.  Collier  v.  Walters^  17  L.  R.,  Eq. 
252  ;  43  L.  J.,  Ch.  216  ;  29  L.  T.  868 ;  22  W.  R. 
209. 

S.,  by  will,  gave  6,0O0Z.  to  the  eldest  son  of 
his  late  brother  for  life,  with  remainder  upon 
trusts  corresponding  ^vith  the  limitations  made 
by  A.  of  the  C.  estate  in  favour  of  his  issue,  but 
subject  to  an  executory  limitation  over  on  the 
death  under  twenty-one,  without  issue  then 
living,  of  any  prison  who,  under  the  said  limi- 
tations of  the  0.  estate,  would  be  tenant  in  tail 
by  purchase.  A.  had  never  made  any  settle- 
ment, but  had  registered  according  to  the  law  of 
Scotland  two  deeds  of  entaU  of  the  C.  estate,  of 
which  he  was  then  tenant  in  tail  in  possession. 
A.'8  eldest  son,  having  executed  a  disentailing 
deed,  and  thereby  become  owner  in  fee  of  the  C. 
estate,  claimed  the  5,00OZ.  absolutely: — Held, 
that  he  had  become  absolutely  entitled  to  the 
5,000/.  on  the  completion  of  the  instrument  of 
disentail.    Schank  v.  Scott,  22  W.  R.  513. 

A.,  B.,  C.  and  D.  were  joint  tenants  of  free- 
holds for  life,  with  remainder  to  A.,  B.,  C,  D., 
and  E.,  as  tenants  in  common  in  tail  with  cross- 
remainder.  A.,  without  the  consent  of  B.,  C.  or 
D.,  executed  a  disentailing  assurance.  Subse- 
quently, E.  died  without  issue  and  without 
having  barred  his  estate  tail : — Held,  that  A. 
was  protector  of  the  same  share  of  which  he 
was  tenant  in  tail,  and  that,  therefore,  he  had 
effectually  barred  his  estate  tail,  as  well  in  the 
one-fourth  of  E.'s  fifth  share  to  which  he  was 
entitled  in  remainder  on  E.'s  estate  tail,  as  in  his 
original  one-fifth  share.  Tvfnell  v.  Borrttll,  20 
L.  R.,  Eq.  194  ;  44  L.  J.,  Ch.  756  ;  23  W.  R.  717. 

Discontinuance  can  only  be  created  by  a  tenant 
in  tail  in  possession  at  the  time  he  does  the  act 
to  defeat  the  settlement.  Doe  d.  Joriez  v.  Joiies, 
2  D.  &  R.  373  ;  1  B.  &  C.  238. 

In  order  to  discontinue  an  estate  tail,  it  is 
necessary  that  the  party  discontinuing  should  be 
actually  seised  by  force  of  the  entail.  Driver  d. 
Jiurton  V.  Ihrnetj,  1  H.  Bl.  269. 

A  tenant  in  tail  in  possession  of  an  estate 
executed  a  disentailing  deed,  purporting  to  be  a 
grant  of  the  estate  to  A.  and  B.  and  their  heirs, 
free  from  all  estates  tail  of  the  grantor,  to  the 
use  of  A.  and  B.  and  their  heirs  upon  trust  for 
the  grantor.  The  deed  was  enrolled  but  not  exe- 
cuted by  A.  and  B.,  who  subsequently  executed 


a  deed  of  disclaimer  : — Held,  that  the  disentail- 
ing deed  o])erated  as  a  grant  and  not  by  the 
Statute  of  Uses  ;  that  it  was  rendered  inoi)erativc 
by  the  subsequent  disclaimer  by  the  grantees ; 
and  that  the  estate  tail  was  not  ban-cd  under 
3  &  4  Will.  4,  c.  74.  Peacock  v.  Eastland,  10  L. 
R.,  Eq.  17  ;  39  L.  J.,  Ch.  534  ;  22  L.  T.  706 ;  18 
W.  R.  856. 

A  deed  of  disentailer,  executed  under  3  &  4 
Will.  4,  c.  74,  has  no  effect  in  barring  future 
contingent  estates,  unless  the  party  executing  it 
was  in  fact  a  tenant  in  tail.  Slater  v.  Danger- 
field,  15  M.  &  W.  263  ;  16  L.  J.,  Ex.  139.  See 
Evans  v.  JoneSj  Kay,  29. 

An  estate  granted  by  Charles  the  Second  to 
one  of  his  illegitimate  children  for  love  and 
affection  may  be  well  barred  by  bargain  and 
sale  under  3  &  4  Will.  4,  c.  74,  s.  15,  notwith- 
standing 34  &  35  Hen.  8,  c.  20.  Grafton  (Jhihe") 
V.  London  and  Birmingham  Railway  Company^ 
5  Ring.  N.  C.  7  ;  6  Scott,  719  ;  1  Am.  363. 

A  testator,  by  will,  dated  before  1837,  devised 
property  to  trustees  and  their  heirs,  to  the  use  of 
his  daughter  A.  for  life,  and  after  her  death, 
for  such  one  or  more  of  her  children,  or  his,  her, 
or  their  issue,  in  such  manner  and  form  as  A. 
should  by  will  appoint ;  and,  in  default  of  ap- 
pointment, "  for  all  and  every  her  children,  and 
the  heirs  of  their  body  or  bodies  lawfully  be- 
gotten, in  equal  shares  and  proportions."  The 
testator  then  proceeded,  "  And  in  case  of  the 
death  of  my  daughter  A.,  without  leaving  any 
child  her  surviving,  and  in  the  event  of  such 
child  or  children  her  surviving  and  dying  with- 
out leaving  any  issue  of  his  or  her  body,  then  in 
trust  for  my  own  right  heirs  for  ever."  A.  had  a 
son,  who  died  in  her  lifetime,  having  previously 
joined  with  her  in  the  execution  of  a  disentailing 
deed: — Held,  that  the  son  took  a  vested  estate  tail 
under  the  will,  and  consequently  that  the  ulti- 
mate limitation  to  the  right  heirs  of  the  testator 
was  barred  by  the  disentailing  deed.  Richard* 
V.  Davies,  13  C.  B.,  N.  S.  861— Ex.  Ch. 

The  entail  of  lands  to  be  purchased  with 
rents  hereafter  to  become  due  to  trustees  may 
be  baiTcd  under  3  &;  4  Will.  4,  c  74,  s.  71.  Ford- 
ham  V.  Fordham,  34  Beav.  69 ;  11  Jur.,  N,  S. 
28. 

A  disposition  is  made  to  a  purchaser  for  value, 
within  the  meaning  of  the  proviso  in  3  &  4  Will. 
4,  c.  74,  8.  38,  although  the  disentailing  deed, 
conveying  a  fee  to  the  tenant  in  tail  to  such 
uses  as  he  shall  direct,  is  the  only  deed  enrolled ; 
provided  that  deed  and  the  other  deeds  de- 
claring the  uses  in  favour  of  the  purchaser 
form  part  of  one  and  the  same  transaction. 
Crocker  v.  Waine,  5  B.  &  S.  697 ;  33  L.  J.,  Q.  B. 
316. 


Presiimption  as  to.]— In  ejectment  by 


heir  in  tail  of  E.,  one  of  three  sisters  who  were 
coparceners  in  tail,  to  recover  the  third  part  of 
certain  lands,  it  appeared  that  in  1748  two  of 
them,  M.  and  D.,  suffered  recoveries  of  their 
shares,  but  E.  did  not.  All  married,  and  in  1759 
their  husbands  entered  into  an  agreement  to 
make  partition  of  tlie  lands  so  held  in  copar- 
cenary, as  well  as  of  other  lands,  part  leasehold, 
part  freehold,  the  leasehold  having  been  devised 
by  the  same  will  which  created  the  estates  tail, 
and  the  freehold  not  being  comprised  in  the 
will.  The  agreement  provided  only  for  a  deed 
of  partition.  No  deed  was  proved  to  have  been 
executed.    The  lands  had  been  held  according 
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to  the  agtecment  from  the  date  of  it  till  the 
ejectment.  Those  in  dispute  had  been  held  by 
the  husband  of  D.,  and  those  who  took  under 
him  and  her : — Held,  that  the  possession  being 
acconnted  for,  the  court  could  not  presume  a 
recovery  or  fine  to  bar  the  estate  tail.  Doe  d. 
Millett  V.  M'tUett,  6  Q.  B.  1036 ;  17  L.  J.,  Q.  B. 
202  ;  12  Jur.  649. 


Enlarging  defective  Estate.] — In  1825  a 


person  took  the  benefit  of  the  Insolvent  Debtors 
Act,  and  executed  an  assignment  of  all  his  real 
and  pei-soual  property  in  possession,  reversion,  or 
expectancy,  to  the  provisional  assignee,  in  trust 
for  his  creditors.  The  insolvent  was  at  the  time 
tenant  in  tail  in  remainder  of  real  estate,  and  in 
1826  he  became  tenant  in  tail  in  possession  by 
the  death  of  his  father.  In  1831  he  became 
bankrupt,  and  the  ct)mmissioner8  executed  a 
disentailing  deed  of  his  real  estate.  In  1844  he 
died,  leaving  issue  inheritable  under  the  entail. 
The  assignee  under  the  insolvency  claimed  the 
astate  against  the  assignees  under  the  bank- 
ruptcy, on  the  ground  tbat  the  estate  conveyed 
to  him  by  the  deed  of  1825  was  enlarged  into  a 
fee-simple  by  the  disentailing  deed  executed 
under  the  bankruptcy  : — Held,  that  the  deed  of 
1825  only  passed  such  interest  as  the  insolvent 
had  power  to  convey  without  fine  or  recovery, 
and  did  not  operate  as  a  contract  to  convey  the 
fee.  Sturgis  v.  Mortte,  29  L.  J.,  Ch.  766  ;  6  Jur., 
N.  8.  766  ;  8  W.  R.  737. 

The  rule  that  disentailing  assurances  will  en- 
large and  confirm  defective  estates  and  titles, 
previously  granted,  rests  on  technical  grounds, 
and  does  not  apply  to  estates  created  by  statu- 
tory powers,  in  the  absence  of  some  paramount 
equity  overriding  the  power  to  bar  the  estate 
tail,    n. 

Power  of  Gonrt  to  Bar  where  Tenant  is 
Lnnatio.] — The  court,  under  its  lunacy  jurisdic- 
tion, has  power  to  bar  the  estate  tail  of  a  lunatic 
tenant  in  tail ;  but  it  is  the  duty  of  the  court  so 
to  exercise  it  ss  not  to  afEect  the  rights  of  the 
persons  entitled  in  remainder  to  the  estate. 
Where  a  lunatic  was  tenant  in  tail  of  an  un- 
divided share  of  an  estate,  and  an  action  was 
brought  for  the  partition  of  the  estate,  the  court, 
under  the  6th  section  of  the  Partition  Act,  1868, 
authorized  the  committee  of  the  lunatic  to  re- 
quest a  sale  and  to  join  in  conveying  the  estate 
to  the  purchaser,  but  directed  that  the  proceeds 
of  the  sale  should  be  subject  to  the  same  uses 
as  the  lunatic's  estate  was  subject  to  before 
the  sale.  Pares ,  In  re^  Lillinffftton  v.  Pareit^ 
12  Ch.  D.  333  ;  41  L.  T.  574  ;  28  W.  R.  193— 
C.  A. 

When  a  lunatic  is  tenant  in  tail  of  an  estate 
subject  to  a  charge  for  portions  which  it  is 
requisite  to  raise,  the  estate  tail  and  the  subse- 
quent remainders  will  be  barred  only  so  far  as  is 
necessary  for  that  i)urpo8e.  A  mortgage  for  a 
term  of  years  without  power  of  sale  authorized 
acconlingly.  Pare$,  In  ?r,  2  Ch.  D.  61 ;  24  W. 
R.  619— C.  A. 

Protector.]— The  office  of  protector  created  by 
3  &  4  Will.  4,  c.  74,  s.  32,  is  not  determined  by 
the  death  of  one  of  the  persons  constituting  the 

Srotector,  but  survives.    Bell  v.  Iloltby^  15  L.  R., 
Iq.  178  ;  42  L.  J..  Ch.  266  ;  28  L.  T.  9  ;   21  W. 
R.  321. 


2.  Estates  for  Life  and  Pub  autbe  vie. 

Whether  Estate  for  life  or  in  Fee.] — Land 
was  conveyed  to  a  trustee,  his  heirs  and  assigns, 
to  certain  uses  ;  and  after  the  determination  of 
those  uses,  to  the  use  of  the  trustee,  his  heirs  and 
assigns,  upon  trust  to  receive  the  rents  and  pro- 
fits and  i>ay  them  to  a  married  woman  for  her 
separate  use,  and  after  the  determination  of  that 
estate  to  stand  seised  of  the  land,  to  such  uses 
and  upon  such  trusts  as  she  should  by  will  ap- 
point, and  in  default  of  apix)intmcnt  to  the  use 
of  her  heirs  and  assigns  : — Held,  that  (though 
the  construction  might  be  otherwise  on  a  will) 
the  trustee  took  the  legal  estate  in  fee,  and  that 
she  took  an  equitable  estate  for  life,  vnth  an 
equitable  remainder  to  her  heirs  and  assigns, 
which  two  estates  united  accoi-ding  to  the  rule 
in  SJielley^s  cMe  (1  Rep.  93),  and  gave  her  the 
equitable  estate  in  fee.  Cooper  v.  Kynoch,  7  L. 
R.,  Ch.  398  ;  41  L.  J.,  Ch.  296  ;  26  L.  T.  566  ;  20 
W.  R.  503. 

By  a  gift  from  father  to  son  by  deed-poll  of 
lands,  to  hold  to  him  and  his  assigns  for  ever, 
charged  with  lOOl,  to  his  younger  brother,  at  the 
end  of  his  apprenticeship,  and  warranty  against 
all  men,  the  son  takes  only  the  estate  for  life. 
]Vrig?it  d.  Ailing Jiam  v.  Dowley,  2  W.  Bl,  1185. 

R.,  being  seised  in  fee,  suiTendered  copyhold 
lands  to  A.,  whom  he  intended  to  marry,  and  the 
heirs  of  their  two  bodies ;  and,  for  default  of 
such  issue,  to  the  use  of  the  right  heirs  of  R. : — 
Held,  that  A.  took  an  estate  for  life,  with  a  con- 
tingent remainder  to  the  heirs  of  the  body  of 
her  and  her  husband.  Throgmorton  d.  Rohinfon 
V.  Wharrey,  3  Wils.  126,  144 ;  2  W.  Bl.  728. 

Semble,  that  an  estate  for  life,  executed  by 
the  Statute  of  Uses,  cannot  unite  with  a  legal 
remainder  by  the  rules  of  common  law.  Play* 
ford  V.  Hmrc,  3  Y.  &  J.  175. 

By  letters-patent  of  38  Eliz.,  the  trustees  of 
an  almshouse  were  empowered  to  appoint  and 
remove  twenty-f our  poor  men  as  often  as  to  them 
should  seem  fit : — Held,  that  the  ap{x)intecs 
under  this  power  did  not  take  an  estate  for  life, 
their  removal  being  at  the  discretion  of  the 
trustees.  Davis  v.  Waddingtoiij  1  Lutw.  Rc^. 
Cas.  159  ;  7  M.  &  G.  50  ;  8  Scott,  N.  R.  814 ; 
14  L.  J.,  C.  P.  49. 

By  a  settlement  made  on  the  marriage  of  a 
widow,  having  children,  real  estate  was  conveyed 
by  her  to  a  trustee  and  his  heirs  uix>n  trust  for 
her  separate  use  for  life,  with  remainder  in  trust 
for  her  children  as  tenants  in  common  : — Held, 
that  they  took  life  estates  onlv.  Ilolliday  v. 
Overton,  15  Beav.  480  ;  21  L.'j.,  Ch.  769  ;  16 
Jur.  346.    Affirmed  on  ap{)eal,  16  Jur.  751. 

The  rule  that  the  estate  of  the  cestuis  que 
trustent  is  commensurate  with  that  given  to  the 
trustee,  is  inapplicable  to  limitations  in  a  deed  ; 
therefore  where  an  estate  was  limited  to  trustees 
in  fee,  but  the  trust  in  favour  of  the  cestuis  que 
trustent  wanted  the  ordinary  words  of  inherit- 
ance : — Held,  that  they  took  life  estates  only. 
Ih, 

On  the  10th  November,  1864,  a  tenant  for  life 
demised  and  leased  to  J.,  his  executors,  administra- 
tors and  assigns,  a  public-house,  to  have  and 
to  hold  the  same  to  J.,  his  executors,  administra- 
tors and  n.<«ign8,  from  the  13th  November  for 
the  term  of  the  aforesaid  J.  for  the  term  of  his 
natural  life.  J.  aftenvards  leased  to  the  defen- 
dant, which  lease  still  was  existing.  On  the 
31st  October,  1874,  the  tenant  for  life  made 
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another  lease  of  the  premises  to  the  plaintiff : — 
Held,  that  the  defendant  had  a  good  title  to  the 
premises,  and  that  the  deed  of  the  10th  No- 
vember, 1864,  was  not  void  on  the  ground  that  it 
purported  to  create  a  future  estate  of  freehold, 
as  there  was  in  the  premises  an  express  grant  of 
a  life  estate  in  prsssenti,  which  was  not  con- 
trolled or  overruled  by  the  habendum.  Bod' 
dingtim  v.  Uohiruon^  10  L.  R.,  Ex.  270  ;  44  L.  J., 
Ex.  223  ;  33  L.  T.  364  ;  23  W.  R.  925. 

Char^g  Estates.]  —  S.,  being  tenant  for 
life  of  real  estate,  with  remainder  over,  and  an  ul- 
timate remainder  to  him  in  fee,  and  having  power 
to  charge  the  estate  with  6,000/.,  charged  the 
estate  with  6,0007.  by  deed,  and  declared  that  it 
should  be  held  upon  the  trusts  declared  by  his 
will.  By  his  Tvill  he  declared  trusts  for  accu- 
mulation by  investment  in  real  estate  beyond 
the  legal  period  : — Held,  that  the  deed  and  will 
could  not  be  consti-ued  together,  that  the  6,0007. 
did  not  sink  into  the  estate  for  the  benefit  of  the 
inheritance,  but  was  raisable  under  the  deed,  and 
must  be  treated  as  personal  estate.  Simmowt  v. 
Pitt,  8  L.  R.,  Ch.  978  ;  43  L.  J.,  Ch.  267  ;  29  L. 
T.  320 ;  21  W.  R.  860. 

T.  was  the  equitable  owner,  subject  to  an 
estate  for  life,  and  to  1,6007.,  raisable  on  the 
death  of  the  tenant  for  life,  of  leaseholds  for 
lives,  which  were  perpetually  renewable,  and 
were  vested  in  B.  as  trustee,  with  a  direction  to 
renew  until  the  1,5007.  had  been  paid.  The 
settlement  under  which  T.  acquired  his  Interest 
contained  a  covenant  by  him  to  pay  the  1,5007. 
In  1811,  he  conveyed  his  interest  to  trustees 
upon  trust  for  himself  for  life,  and  after  his 
death,  subject  to  raising  the  1,5007.,  upon  trust 
to  raise  2,0007.  for  his  younger  children,  and 
subject  thereto  for  his  eldest  son  absolutely.  In 
1815,  after  the  death  of  the  tenant  for  life,  by  a 
deed  to  which  the  owners  of  the  1,5007.  were 
parties,  and  which  recited,  contrary  to  the  fact, 
that  the  1,5007.  had  been  paid,  B.  conveyed  the 
leaseholds  to  T.  absolutely.  In  1818,  all  the 
cestuis  que  vie  being  dead,  T.  obtained  a  re- 
newed lease  from  the  landlord  to  himself,  and 
in  1819  purchased  the  reversion  in  fee.  which  was 
conveyed  to  a  trustee  for  him.  Subsequently  T. 
paid  off  the  1,5007.  In  1845  he  mortgaged  the 
property  in  fee,  the  trustee  of  the  fee  joining,  so 
that  the  leasehold  interest  was  merged.  By  a 
will  made  in  1856,  reciting  that  he  had  paid  off 
the  1,6007.,  and  that  it  was  a  subsisting  charge 
on  the  property  for  his  benefit,  he  made  a  In- 
quest of  that  charge,  and  appointed  the  2,0007. 
among  his  younger  children,  and  subject  to  those 
charges,  and  to  a  further  charge  of  5007.  created 
by  his  will,  devised  all  his  estate  in  this  property 
to  his  eldest  son : — Held,  that  the  three  sums  of 
1,5007.,  2,0007.  and  5007.,  were  subsisting  charges, 
and  must  be  raisecl  out  of  the  estate,  without 
distinguishing  between  those  charged  on  the 
leaseholds  and  that  charged  on  the  fee.  TVnmper 
V.  TVvmper,  8  L.  R.,  Ch.  870  j  42  L.  J.,  Ch.  641  ; 
29  L.  T.  86  ;  21  W.  R.  692. 

A  father  devised  real  estate  to  trustees  upon 
trust  for  his  son  for  life,  with  remainders  in  strict 
settlement  in  tail,  and  he  devised  and  bequeathed 
all  his  copyhold  and  leasehold  estates,  whether 
for  lives  or  years  determinable  on  lives,  to  the 
same  trustees  and  u{X)n  the  same  trusts,  as  far  as 
might  be,  as  his  other  real  estate.  And  he  di- 
rected his  trustees  to  invest  the  proceeds  of  his 
residuary  personal  estate  in  the  purchase  of  free- 


hold, copyhold,  and  leasehold  hereditaments,  to 
be  settled  on  similar  trusts.  And  he  directed  his 
trustees^  out  of  the  annual  profits,  to  renew  leases 
and  pay  expenses  attendant  on  admission  to  copy- 
hold estates.  The  tenant  for  life,  out  of  his  own 
moneys,  advanced  considerable  sums  in  the  pur- 
chase by  way  of  enfranchisement  of  the  reversion 
in  fee  of  renewable  leaseholds  and  in  the  en- 
franchisement of  copyholds  of  inheritance.  In 
some  cases  the  conveyances  were  made  to  the 
uses  of  his  father's  will,  in  others  not : — Held, 
that  in  the  absence  of  declared  intention  that  the 
purchases  enured  for  the  benefit  of  the  inherit- 
ance, the  tenant  for  life  had  a  charge  on  the 
inheritance  to  the  extent  of  the  purehase-money  ; 
the  rule  in  such  case  being,  as  between  tenant 
for  life  and  remaindermen,  payment  and  appor- 
tionment of  the  fine  with  reference  to  actual  en- 
joyment. Isaac  V.  Wall,  6  Ch.  D.  706  ;  46  L.  J., 
Ch.  676  ;  37  L.  T.  227  ;  25  W.  R.  844. 

Held,  also,  that  in  the  case  of  a  renewable 
lease,  of  which  the  freehold  had  been  })urchased 
by  enfranchisement  and  conveyed  upon  the  trusts 
of  the  will,  the  legal  personal  representative  of 
the  first  tenant  in  tail  was  entitled  to  such  a 
term  of  years  as  would  have  subsisted  if  the 
reversion  had  not  been  purchased,  and  that  sub- 
ject thereto  the  property  ought  to  go  according 
to  the  limitations  of  the  will.    lb, 

By  Bemaindemiaii.] — ^A  remainderman 

paid  with  his  own  money,  after  he  came  into 
[)06ses8ion,  interest  which  had  accrued,  during 
the  preceding  estate  for  life,  upon  charges  affect- 
ing the  inheritance  : — Held,  first,  that  his  exe- 
cutor was  entitled  in  1870  (as  against  the  personal 
representative  of  the  tenant  for  life)  not  only  to 
be  recouped  out  of,  but  to  all  the  accumulations 
of,  a  fund  in  court,  the  produce  of  rents  of  the 
life  estate  brought  in,  in  1815,  by  a  receiver  ap- 
{>ointed  in  an  incumbrancer*s  suit  instituted 
against  the  tenant  for  life.  Ilotolin  v.  Sheppard, 
6  Ir.  R.,  Eq.  253.  Affirmed  on  appeal,  6  fr.  R., 
Eq.  497. 

Held,  secondly,  that  the  remainderman  had  a 
specific  lien  upon  all  that  remained  of  or  repre- 
sented the  estate  for  life.    lb. 

Discretion  of  Trustees.] — ^Vlien  a  residue  com- 
prising leaseholds,  freeholds  and  other  property 
is  devised  in  strict  settlement,  and  a  direction 
is  given  to  the  trustees  to  sell  so  much  and  such 
part  as,  in  their  sole  discretion,  they  may  think 
necessary  for  the  purpose  of  paying  all  the  tes- 
tator's debts,  a  presumption  is  raised  against  the 
conversion  of  such  parts  as  the  trustees  may  not 
think  necessary  to  sell  for  the  purpose  mentioned, 
and  the  court  will  not  interfere  with  the  discre- 
tion of  the  trustees.  North^Wettem  liailway 
Company,  hi  re,  19  W.  R.  220. 

See  also  Trust  a7id  Tbustee. 

Mode  of  Galculatiiig  Interest.] — ^When  rever- 
sionary property  is  allowed  to  remain  unsold 
until  it  falls  into  possession,  the  estate  of  a 
tenant  for  life  of  the  property  under  a  will  who 
dies  before  it  falls  into  possession  is  entitled  to 
have  paid  to  it,  in  respect  of  interest,  out  of  the 
property,  47.  per  cent,  upon  the  value  of  the 
reversion,  commencing  at  the  end  of  a  year  from 
the  testator's  death,  and  calculated  upon  the 
assumption  that  it  was  to  fall  in  on  the  day  when 
it  actually  did  fall  in.  Wright  v.  Lambert,  6 
Ch.  D.  649  ;  26  W.  R.  206. 
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Keeping  down  Interest.] — The  obligation  of 
a  tenant  for  life  to  keep  down  the  interest  on  a 
charge  only  extends  to  interest  which  accrues 
due  daring  his  life  estate.  Kirwaii  v.  Kennedy, 
4  Ir.  R.,  Eq.  499. 

Where  there  are  successive  life  estates,  if  a 
subsequent  tenant  for  life  is  compelled  to  pay 
arrears  of  interest  upon  a  charge  affecting  the 
inheritance  which  had  accrued  due  during  a  prior 
life  estate,  he  is  entitled  to  repayment  of  that 
sum  out  of  the  inheritance.    lb. 

A  tenant  for  life  of  real  estate,  upon  which  the 
debts  of  the  testator  have  been  ascertained  to  be 
a  charge,  must  keep  down  all  the  interest  which 
accrues  due.     MarsJuill  v.  Crowtker^  2  Ch.  1).  199. 

Discharge  of  Beoeiver.]— A  testator  died  in 
1844,  having  by  his  will  directed  his  trustees, 
out  of  the  rents  and  profits  of  his  real  estates,  to 
pay  all  his  debts,  including  8,000/.  charged  on 
part  of  his  realty.  The  testator  also  directed 
that  "  no  person  to  whom  any  estate  for  life  or 
in  tail  w^aa  given  by  the  will  should  be  entitled 
to  the  rents  and  profits  of  the  estate,  or  any  part 
of  them,  until  they  were  totally  disencumbered 
and  clear  of  debt."  The  trustees  were  to  invest 
the  moneys  to  come  to  their  hands  under  the 
trusts  of  the  will  until  applied  by  them  in  any 
payment  under  it.  All  the  debts  had  been  paid 
except  the  8,000Z.,  and  there  was  stock  enough  in 
court  to  meet  that.  The  payment  of  the  debts 
had  been  effected  by  a  sale  of  part  of  the  realty, 
under  the  orders  of  the  court,  and  a  receiver  had 
been  appointed.  In  1874  a  summons  was  taken 
out  by  the  tenant  for  life  to  discharge  the  re- 
ceiver, and  to  be  let  into  possession  of  the  estates : 
— Held,  that  the  receiver  must  be  discharged, 
and  the  tenant  for  life  admitted  to  the  estates. 
ntcart  V.  Jjatcfton,  18  L.  R.,  Eq.  490;  43  L.  J., 
Ch.  673  ;  22  W.  R.  822. 

Boyalties.]— A  testator  devised  a  brickfield  to 
trustees  for  sale  when  they  should  think  desirable. 
They  deferred  the  sale  in  the  exercise  of  their 
discretion  : — Held,  that  the  tenant  for  life  was 
entitled  to  the  royalties  as  income.  Miller  v. 
MilUr,  13  L.  R.,  Eq.  263  ;  41  L.  J.,-Ch.  291 :  20 
W.  R.  324. 

Benewable  Leaseholds.]— When  leaseholds  re- 
newable by  custom  have  been  settled,  accom- 
panied by  an  unqualified  trust  for  renewal, 
which  shews  that  the  settlor  intended  to  create, 
and  thought  he  was  creating,  a  perpetual  estate, 
out  of  which  he  was  carving  successive  interests, 
and  the  leaseholds  so  settled  are  taken  by  a  rail- 
way company,  and  the  purchase-money  is  paid 
into  court,  then,  although  the  possibility  of  a 
renewal  of  such  leases  is  destroyed  before  the 
time  at  which  they  could  have  been  renewed 
arrives,  the  tenant  for  life  under  the  settlement 
will  only  be  allowed  the  income  of  the  purchase- 
money,  and  the  whole  of  the  capital  will  be  pre- 
served for  the  remaindermen.  Wof>d,  In  rc^  40 
L.  J.,  Ch.  59  ;  19  W.  R.  59. 

Renewable  leaseholds  vested  in  trustees  and 
subject  to  a  trust  for  renewal  were  settled  by 
will  in  trusts  for  tenants  for  life  and  remainder- 
men. The  will  contained  a  trust  for  renewal 
out  of  the  annual  proceeds.  The  reversion  be- 
came vested  in  the  ecclesiastical  commis- 
sioners. In  disobedience  t<^  an  order  of  the 
Court  of  Chancery  made  in  a  suit  for  the  admin- 
istration of  the  testator's  estate,  and  under  which 


the  tenants  for  life  were  entitled  to  enjoy  the 
leaseholds  in  specie,  the  ti-ustees  continued  to 
•accumulate  a  fund  out  of  the  annual  proceed.s 
for  the  purpose  of  renewing  ;  on  applying  to  the 
ecclesiastical  commissioners,  in  whom  the  re- 
version had  become  vested,  for  a  third  renewal, 
it  was  refused  : — Held,  that,  independently  of 
the  oi'dcr  of  the  court,  the  tenants  for  life,  upon 
renewal  becoming  impossible,  were  entitled  to 
the  whole  of  the  renewal  fund.    Maddy  v.  lIaU\ 

24  W.  R.  452.  But  sec  S.  C,  on  appeal,  3  Ch. 
D.  327  ;  46  L.  J.,  Ch.  791  ;  35  L.  T.  134  ;  24  W. 
R.  1006— C.  A. 

A  testator  gave  all  his  freehold,  copyhold,  and 
leasehold  hereditaments  to  one  for  life,  with  rc- 
mainder  over  in  fee ;  and  he  gave  all  the  residue 
of  his  personal  estate  upon  trust  to  pay  debts, 
&c.,  and  to  keep  bis  leasehold  property  in  repair, 
and  renew  the  leaseholds  at  the  accustomed 
times  ;  and  subject  thereto  to  pay  to  or  permit 
the  tenant  for  life  to  receive  the  annual  pro- 
ceeds. The  testator  had  allowed  the  time  for 
renewal  of  one  part  of  his  leaseholds  to  pass 
before  the  date  of  his  will,  and  the  time  for  re- 
newal of  the  other  part  also  passed  before  his 
death,  and  he  took  no  steps  to  set  right  his  omis- 
sion to  renew.  Since  his  death  his  executor  had 
endeavoured,  but  without  success,  to  effect  re- 
newals : — Held,  that  the  tenant  for  life  was 
entitled  to  enjoy  the  leaseholds  in  specie,  as  if 
no  direction  to  renew  had  been  contained  in  the 
will.    Pinfold  V.  Shilling/ordy  46  L.  J.,  Ch.  491 ; 

25  W.  R.  425. 


Fines  on  Renewals.] — ^Lands  let  on  lease 


for  lives,  with  right  of  perpetual  renewal  at  the 
same  rent  on  payment  of  a  fine  on  the  dropping 
of  each  life,  were  settled  to  the  use  of  A.  for 
life  with  remainder  over,  and  the  settlement 
contained  powers  of  leasing  at  rack-rent  only, 
and  of  sale  and  exchange,  with  a  declaration 
that  moneys  arising  from  any  sale  should  be 
laid  out  in  land  to  be  settled  to  the  same  uses : — 
Held,  that  the  tenant  for  Ufe  was  entitled  to  all 
fines  payable  on  renewals,  under  the  original 
lease,  during  his  life.  Jirig^tncke  v.  Mrigttockr, 
8  Ch.  D.  357  ;  47  L.  J.,  Ch.  817  j  38  L.  T.  760  ; 
26  W.  R.  761— C.  A. 

Bents.] — ^A  tenant  for  life  is  not  liable  to 
account  for  rents  already  received  in  a  suit  in- 
stituted by  the  obligee  of  a  bond  against  the 
personal  representatives  and  devisees  of  the 
obligor.  Jesson  v.  Iloltf  Romilly's  Notes  of 
Cases,  163. 

A  tenant  for  life,  who  was  entitled  to  charges 
on  the  inheritance  vested  in  a  trustee  for  himself, 
bequeathed  to  the  remainderman  all  arrears  of 
rent  due  at  his  death  out  of  the  settled  estates, 
and  also  "  the  apportioned  part  up  to  the  day  of 
his  death  of  the  gale  of  rent  which  shall  be  then 
current,"  and  died  between  two  gale  days : — 
Held,  that  the  remainderman  was  entitled  to  the 
entirety  of  the  apportioned  part  of  the  current 
gale,  without  deducting  any  sum  in  respect  of 
an  apportioned  part  of  interest  on  the  cnarges. 
Lindsay  v.  WiMow  (^KarV),  6  Ir.  R.,  Eq.  72. 

A  receiver  over  a  life  estate  continued  in 
receipt  of  the  rents  after  the  death  of  the  tenant 
for  life,  whose  widow  subsequently  obtained  a 
decree  against  the  remainderman,  appointing  the 
same  receiver  over  the  lands,  for  an  arrear  of 
jointure  : — Held,  that  the  rents  received  by  the 
receiver  between  the  death  of  the  tenant  for  life 
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and  the  decree  belonged  to  the  remainderman  as 
bvgone  rents.  Guinness  v.  Cottingham,  7  Ir.  R.. 
Eq.  109. 

A  testator  devised  his  real  ej^ate  in  trust  for 
sale,  the  proceeds  to  be  held  as  a  general  fond  in 
aid  of  his  personal  estate.  Subject  as  aforesaid, 
the  proceeds  and  the  residuary  personal  estate 
were  to  be  invested  upon  trust  for  A.  for  life 
with  remainder  over.  Power  was  given  to  post- 
pone the  sale,  the  rents  in  the  meantime  to  be 
applied  as  income  of  the  proceeds.  The  personal 
estate  was  insufficient  for  the  payment  of  debts  ; 
and  more  than  a  year  after  the  testator's  death 
the  real  estate  was  sold,  and  part  of  the  proceeds 
applied  in  paying  the  remaining  debts  : — Held, 
in  adjusting  the  accounts  between  the  tenant  for 
life  and  the  remainderman,  that  the  former  was 
not  entitled  to  the  whole  of  the  rents  during  the 
first  year  after  the  death  of  the  testator.  Marshall 
v.  Crotcthcr,  23  W.  R.  210. 

Apportionment  of  Charges  and  Interest.]— A 
claim  made  against  the  estate  of  a  testator, 
founded  on  an  alleged  breach  of  trust,  was  com- 
promised by  the  payment  of  a  large  sum  several 
years  after  his  death  : — Held,  that  for  the  pur- 
ix)se  of  dealing  between  the  tenant  for  life  and 
remaindermen  under  the  trusts  of  the  will,  the 
sum  paid  was  to  be  treated  as  composed  of  a 
principal  debt  due  on  the  day  on  which  the 
transaction  took  place  out  of  which  the  claim 
originated,  of  interest  at  6/.  per  cent,  from  that 
day  up  to  the  date  of  the  death,  and  of  interest  at 
4/.  per  cent,  on  the  aggregate  of  the  principal 
and  interest  from  the  death  to  the  time  of  pay- 
ment ;  and  that  the  principal  and  interest  up  to 
the  testator's  death  were  chargeable  against 
corpus,  and  the  subsequent  interest  against  in- 
come.    Maclaren  v.  Staintim,  11  L.  R.,  Eq.  382. 

A  husband  bequeathed  to  his  wife  a  life 
interest  in  his  one-seventh  of  a  colliery  in  which 
he  was  a  partner.  By  the  deed  of  partnership, 
the  majority  in  value  of  the  partners  had  power 
to  dispose  of  the  profits  by  adding  them  to  the 
capital  or  dividing  them  between  the  partners  or 
carrying  them  to  the  separate  accounts  of  the 
partners.  For  several  yeare  profits  were  made, 
but  retained  to  the  credit  of  a  profit-and-losa 
account.  Afterwards  profits  were  divided,  but 
at  the  death  of  the  tenant  for  life  a  large  sum  re- 
mained to  the  credit  of  the  profit-and-loss  account, 
the  greater  part  of  which  had  been  sunk  in  the 
works  of  the  colliery  : — Held,  that  the  share  of 
the  testator  in  the  sum  standing  to  the  credit  of 
the  profit-and-loss  account  belonged  to  the  persons 
entitled  in  remainder,  and  not  to  the  executor  of 
the  tenant  for  life.  Stralt^r  v.  Ml  Ism,  6  L.  R., 
Ch.  503  ;  40  L.  J.,  Ch.  630  ;  24  L.  T.  763  ;  19  W.  R. 
761. 

A  testator  bequeathed  East  and  West  Indian 
Dock  stock  to  life  tenants  and  others  in  succes- 
sion. Some  time  after  his  death  bonuses  were ; 
declared  upon  the  stock.  On  the  8th  of  February, 
1865,  by  an  order  made  in  a  suit  for  the  adminis- 
tration of  the  estate,  the  bonuses  were  invested 
in  3?.  per  cent,  annuities,  and  the  dividends 
directed  to  be  paid  to  the  tenants  for  life.  On 
the  12th  of  January,  1871,  that  investment  order 
was  discharge<l  : — ^Held,  that  the  bonuses  were 
income,  and  not  capital  of  the  estate,  and  be- 
longed to  the  life  tenants.  Dale  v.  IlaycSf  40 
L.  J.,  Ch.  244  ;  24  L.  T.  12  ;  19  W.  R.  299. 

A  husband  died  on  the  20th  of  December,  1870, 
having  bequeathed  the  residue  of  his  personal 


'  estate  to  trustees  to  invest  as  therein  mentioned, 
and  then  to  jxjrmit  and  emjx)wer  Ids  wife  to  re- 
ceive "  the  dividends,  interest  and  income  of  his 
trast  money,  stocks,  funds,  shares  and  securities  " 
for  her  life  ;  and  on  her  death  to  permit  his 
brother  to  receive  the  residue  (after  the  payment 
thereout-  of  certain  legacies)  of  the  same  divi- 
dends, interest  and  income,  for  his  life,  with  re- 
mainder to  one  of  his  brother's  children  and 
another  legatee  as  therein  mentioned.  At  his 
death  the  testator  had  twenty-five  shares  in  the 
Sun  Life  Assurance  Society,  and  fifty-two  in  the 
Sun  Fire  Insurance  Office.  The  trustees  of  the  will 
paid  his  widow  the  dividends  on  those  shares  till 
1873,  when  they  withheld  the  January  and  July 
dividends  on  the  respective  shares,  on  the  ground 
that  it  was  doubtful  whether  the  dividends  were 
corpus,  or  income,  of  the  estate.  The  question 
depended  on  the  construction  of  the  company's 
deed  of  settlement,  and  on  the  mode  in  which 
the  company  had  declared  the  dividends,  which 
were  called  extraordinary  and  special.  The 
resolutions  under  which  the  dividends  were  de- 
clared were  not  produced  to  the  court ;  but  it 
was  stated  that  they  were  identical  in  terms  with 
the  dividend  warrants  ;  and  the  warrants  spoke 
of  the  money  payable  thereunder  as  dividend 
paid  out  of  profits.  The  trustees  paid  the  money 
into  court ;  and  the  widow  presented  a  petition 
praying  payment  of  it  out  to  her : — Held,  that 
the  dividends  were  income  and  not  corpus  of  tho 
estate  and  belonged  to  the  widow.  IlopkifiSf  In 
re,  18  L.  R.,  Eq.696  ;  43  L.  J.,  Ch.  722  ;  SOL.  T. 
627  ;  22  W.  R.  687. 

Sight  to  Purchase-moneys  under  Lands  Clauses 

Act] — iSfe^  Lands  Clauses  Act. 

Pnr  autre  vie — Nature  ot] — ^A  lady,  who 
was  domiciled  in  Hungary,  was  entitled  as 
tenant  in  common  with  her  two  sisters,  to 
an  annuity  charged  on  land  in  England  for 
the  lives  of  the  three  sisters  and  the  longest 
liver  of  them.  By  her  >vill  made  in  Hungary  she 
gave  all  her  personal  estate  to  her  executors  upon 
certain  trusts : — Held,  that  the  interest  of  the 
testatrix  in  the  annuity  was  an  estate  pur  autre 
vie,  applicable  by  law  in  the  same  manner  as 
personal  estate  within  the  Legacy  Duty  Act,  36 
Geo.  3,  c.  62,  s.  20.  Chatjield  v.  Bertcholdt,  7 
L.  R.,  Ch.  192  ;  41  L.  J.,  Ch,  255  ;  26  L.  T.  267  ; 
20  W.  R.  401. 

Held,  also,  that  though  this  interest  was 
applicable  as  personal  estate,  it  was  not  actually 
personal  estate,  but,  on  the  contrary,  real 
estate,  and  consequently  that,  notwithstanding 
her  foreign  domicil,  legacy  duty  was  payable 
on  her  interest  in  the  annuity  by  virtue  of  s.  20. 
Ih. 

Learning  as  to  the  nature  and  quality  of  estates 
pur  autre  vie.  Allen  v.  Allen,  2  Dru.  &  W.  307  ; 
1  Con.  &  L.  427  (Irish). 

A  tenant  quasi  in  tail  in  possession  of  such  an 
estate  has  fpll  power  over,  and  may,  by  an  act 
inter  vivos,  deal  with  the  estate  precisely  as  if 
there  never  had  been  any  settlement ;  but  a  quasi 
tenant  in  tail  cannot,  without  the  concurrence  of 
the  tenant  for  life,  defeat  the  subsequent  re- 
mainders. But  if  he  aliens  with  the  consent  of 
the  tenant  for  life,  or  obtains  a  renewal  with  his 
concurrence,  or  if  the  tenant  for  life  procures  a 
renewal  and  then  conveys  to  the  tenant  quasi 
in  tail,  this  will  be  sufficient  to  bar  the  quasi  in 
tail.    lb. 
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There  can  be  a  special  occupant  of  an  equitable 
estate  pur  autre  vie,  although  the  legal  estate  is 
in  a  trustee.  Reynolds  v.  Wright.  2  De  G.,  F.  & 
J.  690 ;  30  L.  J.,  Ch.  381 ;  7  Jur.,  N.  S.  246. 

An  estate  by  wrong  can  never  be  an  estate  pur 
autre  vie.  Penny  v,  Allen,  7  Dc  G.,  M.  &  G.  409; 
3  Jur.,  N.  S.  273. 

Limitation  of  an  incorporeal  hereditament  to 
A.,  his  heirs,  and  assigns,  for  lives.  A.  conveyed 
it  to  trustees,  their  executors  and  administratoi-s, 
upon  contingencies  which  never  happened  : — 
Held,  that  he  had  parted  with  his  whole  estate  at 
law ;  but  with  a  resulting  beneficial  interest  in 
him,  in  so  much  as  he  had  limited  on  the  con- 
tingencies. Xorthern,  v.  Cartiegie,  4  Drew.  587; 
28  L.  J.,  Ch.  930. 

Production  of  Cestui  que  vie.] — ^Where  an  a})- 
plication  is  made  under  the  statute  6  Ann.  c.  18, 
s.  1,  to  the  party  in  possession  of  an  estate  for  the 
pixxluction  of  a  cestui  que  vie  to  the  person  en- 
titled to  the  estate  in  remainder,  and  the  party 
in  possession  does  not  respond  to  the  application, 
the  applicant  is  entitled  to  an  order  for  production. 
Owen,  In  re,  10  Ch.  D.  166  ;  48  L.  J.,  Ch.  248  ; 
27  W.  R.  805. 

Under  6  Ann.  c.  18,  an  assignee  of  the  life 
interest  of  a  tenant  for  life  can  be  required  to 
produce  his  cestui  que  vie  at  the  bar  of  the 
court,  and,  failing  such  production,  the  cestui 
que  vie  will  be  deemed  to  be  dead.  HaU,  In  re, 
Qutledine,  Ej:  parte,  44  L.  T.  469 ;  29  W.  R. 
621. 

3.  At  Will. 

AsBignment.] — An  estate  at  will  is  not  assign- 
able.   Murphy  v.  Ford,  6  Ir.  C.  L.  R.  19. 

4.  Coparceners,  Joint  Tenants,  and 
Tenants  in  Common. 

In  Common.] — When  two  persons  are  tenants 
in  common  of  a  field,  the  merely  putting,  by  one 
of  them,  a  lock  upon  the  gate,  not  shewn  to  be 
kept  locked,  will  not  constitute  an  ouster  so  as  to 
enable  the  co-tenant  in  common  to  maintain 
trespass  against  the  other.  There  must,  for  such 
a  purpose,  be  other  circumstances  attending  the 
act.  Jacebs  v.  Seward^  5  L.  R.,  H.  L.  464  ;  41 
L.  J.,  C.  P.  221 ;  27  L.  T.  185. 

In  oi-der  to  enable  one  tenant  in  common  to 
maintain  trover  against  another,  there  must  not 
merely  be  a  carrying  away  of  the  property,  but 
such  a  caiTying  away  of  it  as  will  disable  the 
party  complaining  from  having  the  lawful  use  or 
benefit  of  the  property,  or  there  must  be  the  de- 
struction of  it.    Ih. 

One  tenant  in  common  may  bring  an  action  for 
the  double  value  of  his  moiety,  under  4  Geo.  2. 

c.  28.  (hittijuj  V.  Derhy,  2  W.  Bl.  1077. 
Thirty -six  years'  sole  and  uninteiTupted  posses- 
sion by  one  tenant  in  common,  without  any 
account  to,  or  demand  made,  or  claim  set  up  by 
his  companion,  is  a  sufficient  ground  for  a  jury  to 
presume  an  actual  ouster  of  the  co-tenant.    Voe 

d.  Fisher  v.  Prosper,  Cowp.  217. 

Tenants  in  common  all  together  make  but  one 
party,  and  may  exchange  estates.  Anon.,  Lofft, 
414. 

Tenants  in  common  cannot  make  a  joint  lease. 
Jleatherley  d.  Worthington  v.  Weston,  2  Wils. 
232. 

There  can  be  no  ouster  between  tenants  in 


common  in  possession ;  and,  therefore,  if  one  takes 
more  than  his  share  of  the  rente,  the  only  remedy 
is  account,  either  by  action  under  the  4  Ann. 

c.  16,  8.  27,  or  by  a  bill  in  equity.  Deny*  v. 
Shuckburgh,  4  Y.  &  C.  42  ;  5  Jul*.  21. 

One  tenant  in  common  of  real  property  cannot 
maintain  an  action  for  money  received  against  his 
co-tenant,  his  remedy  being  by  an  action  of  ac- 
count. Tliomutt  V.  Tlwmtut^  5  Ex.  28  ;  1  L.,  M.  & 
P.  229  ;  19  L.  J.,  Ex.  175  ;  14  Jur.  180. 

But  one  tenant  in  common  can  maintain  tres- 
pass against  another  for  an  actual  expulsion  from 
premises  of  which  thev  are  tenants  in  common. 
Murray  y,  HaU,  7  C.  B.  441;  18  L.  J.,  C.  P.  161. 

To  a  declaration  for  arrears  of  rent,  stating  tliat 
the  plaintiff  and  S.,  deceased,  were  seised  in  fee, 
and  demised  to  the  defendant  from  year  to  year, 
rendering  a  certain  rent  to  the  plaintiff  and  S., 
which  had  fallen  into  arrear  since  the  death  of  S., 
it  is  a  good  plea  that  the  plaintiff  and  S.  were 
tenants  in  common.  Burn  v.  Cambridge,  1  M. 
&  Rob.  539. 

One  tenant  in  common  of  a  house  who  expends 
money  on  ordinary  repaii^s,  not  being  such  as  are 
necessary  to  prevent  the  house  from  going  to 
ruin,  has  no  right  of  action  against  his  co-tenant 
for  contribution.  Leigh  v.  Diekeson,  12  Q,  B.  D. 
194  ;  53  L.  J.,  Q.  B.  120. 

The  words  "  equally  to  be  divided  "  in  a  deed 
of  uses,  makes  a  tenancy  in  common.     Goodtitlr 

d.  Hood  V.  Stolce.^,  1  Wils,  341. 

Tenants  in  common  of  a  mortgage  term,  joining 
in  a  purchase  of  the  equity  of  redemption  to  them 
and  their  heirs,  are  tenants  in  common  of  the  in- 
heritance.    Aveling  v.  Knipe,  19  Ves.  441. 


diatteU.]  —  When  goods  of   different 


owners  become  by  accident  so  mixed  together  as 
to  be  undistinguishable,  the  owners  of  the  goods 
so  mixed  are  tenants  in  common  of  the  whole 
of  the  goods  in  the  proportions  which  they 
have  severally  contributed  to  them.  Spe^ice  v. 
Union  Marine  Innurance  Company,  3  L.  R.,  C.  P. 
427;  37  L.  J.,  C.  P.  169  ;*  18  L.  T.  632 ;  16  W.  R. 
1010. 

Joint  Tenancy.] — ^A  joint  tenancy  in  income  is 
severed  as  to  each  instalment  as  it  becomes 
payable,  without  actual  payment.  Walm-gley  v. 
Foxhall,  40  L.  J.,  Ch.  28. 

Leasehold  property  was  given  by  will  to  two 
sisters  as  joint  tenants,  and  they  mutually  agi-ced 
to  bequeath  it  in  trust  for  each  other  for  life,  and 
for  their  nieces  after  the  death  of  the  surx'ivor. 
One  sister  having  died,  the  survivor  made  a  will 
giving  the  property  in  a  different  manner : — Held, 
that  the  agreement  between  the  sistei's.  canicd 
out  by  the  making  of  the  wills,  severed  the 
joint  tenancy,  and  that  the  property  must  be 
administered  on  the  footing  of  a  tenancy  in 
common.  WHford'*  Estate,  In  re,  Taylor  v. 
Taylor,  11  Ch.  D.  267  ;  48  L.  J.,  Ch.  243;  27 
W.  R.  455. 

By  their  marriage  settlement  the  intended  hus- 
band and  wife  each  covenanted  to  settle  any  per- 
sonal estate  which  should,  during  the  coverture, 
vest  in  the  wife  or  in  the  husband  in  her  right. 
At  that  time  the  wife  was  entitled,  as  one  of  two 
joint  tenants,  to  personal  estate  in  expectancy  on 
the  death  of  a  person  who  died  during  the  cover- 
ture : — Held,  that  the  marriage  and  the  cove- 
nant to  settle  each  operated  to  sever  the  joint 
tenancy.  liaillie  v.  Treharne,  17  Ch.  D.  38.s  ; 
50  L.  J.,  Ch.  295  ;  44  L.  T.  24/  :  29  W.  R.  729. 
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A  covenant  by  a  joint  tenant  to  sell  severs  the 
joint  tenancy  in  equity,  though  not  at  law. 
Brown  v.  Jtaindle,  3  Ves.  jun.  257, 

A  joint  purchase  by  two,  to  them  and  their 
heirs,  with  equal  payments,  creates  a  joint 
tenancy ;  and  there  is  therefore  a  survivor- 
ship between  thenu  Aveling  v,  Knipc,  19  Ves. 
441. 

Coparceners.] — ^A  feoflfment  by  one  parcener, 
who  occupies  alone  under  a  general  entry, 
o|)erates  as  a  conveyance  of  her  own  purparty, 
and  as  a  deforcement  of  her  coimrceners.  J)oe  d. 
Ilead^  or  Reed  v.  Taylor^  2  N.  &  M.  508  ;  5  B.  & 
Ad.  575. 

A.  and  B.  being  seised  of  land  in  coparcenary, 
B.  conveyed  his  moiety  to  a  purchaser,  and  A.,  the 
other  parcener,  made  partition  by  lease  and  re- 
lease, and  conveyed  the  whole  to  H.  and  his  heirs, 
as  to  one  poition,  to  the  use  of  B.  in  fee,  and  as 
to  the  other  portion  to  the  use  of  A.  in  fee  ; — 
Held,  that  A.'s  portion  remained  descendable  to 
his  heir  ex  parte  matemli.  Diw  d.  CroAthwaitc 
v.  Dixon,  1  N.  &  P.  256  ;  5  A.  &  E.  835  ;  2  H.  tS: 
W.  364. 

5.  Special  Ocxjupancy. 

Katnre  of.] — ^A.,  seised  to  him  and  his  heirs, 
for  the  life  of  B,,  devised  to  C.  without  using 
woixLs  of  inheritance : — Held,  that,  on  the  death 
of  C,  B.  living,  the  heir  of  A.  took  as  special 
occupant.  Doe  d.  Jeffw  Hohhmon,  2  M.  &  R. 
249  ;  S,  C\,  nom.  Doe  d.  Jttffv,  Utrnter,  8  B.  &  C. 
296. 

If  an  estate  pur  autre  vie  is  limited  to  a  man, 
his  heirs,  executors,  administrators  and  assigns, 
and  is  not  devised,  it  descends  to  the  heir  as  a 
8})ecial  occupant.  Atkinson  v.  Bah'r,  4  T.  R. 
229. 

A.  being  seised  in  fee  of  seveml  frcehold 
estates,  and  also  possessed  of  a  leasehold  rectory 
for  lives,  devised  all  his  manors,  messuages, 
lands,  tenements,  tithes  and  hereditaments,  and 
all  his  real  estate  whatsoever  (except  what  was 
thereinafter  mentioned  and  devised),  to  trustees 
in  strict  settlement ;  he  charged  his  leasehold 
with  rent-chai-ges  to  tw^o  of  his  j'ounger  children, 
and  directed  that,  when  any  of  the  lives  dropped, 
the  lease  should  be  renewed,  and  the  names  of 
those  two  children  put  in,  of  whom  a  sou  was  to 
have  the  preference  ;  it  was  held  that  the  rectoiy 
did  not  pass  by  the  general  woixls  of  the  devise, 
but  that  A.'s  eldest  son  and  heir  took  as  special 
occupant  on  the  death  of  A.  tSh'JfU'ld  v.  J/wZ- 
(frave  ^Lord),  5  T.  R.  571. 

Copyhold  estates  are  liable  to  special  occu- 
pancv.  Doc  d.  Latiipriere  v.  MartiUy  2  W.  Bl. 
1148.' 

But  there  can  be  no  gcneml  occupancy  of  a 
copyhold.  Zouch  d.  Fm'tse  v.  Forse,  7  East,  186  ; 
3  Smith,  191. 

The  29  Car.  2,  c.  3,  s.  12,  and  14  Geo.  2,  c.  20, 
8.  9,  appropiiating  estates  pur  autre  vie,  where 
there  is  no  special  occupant,  do  not  extend  to 
copyholds.    lb. 

A  tenant  in  fee  conveyed  lands  "  to  H.,  her 
heirs  and  assigns,  to  hold  to  H.  and  her  assigns 
during  the  life  of  G."  G.  was  H.'s  heir-at-law  : 
— Held,  that,  after  H.'s  death,  G.  was  entitled  to 
liold  for  his  life,  as  special  occupant,  and  that 
the  land  did  not  pass  to  H.'s  executors  by  the 
words  in  the  habendum.  Doc  d.  Tim  mis  v. 
S'iTlr,  4  Q.  B.  663  ;  3  G.  &  D.  622. 


There  may  be  a  special  occupant  of  an  equit- 
able estate  pur  autre  vie.  llrynoUh  v.  Wright, 
2  De  G.,  F.  &  J.  690  ;  30  L.  J.,  Ch.  381  ;  7  Jur., 
N.  S.  246. 

Leasehold  estates  pur  autrc  vie  were  devised 
in  trust  for  A.,  his  heirs,  sequels  in  right,  exe- 
cutors, administratoi's  and  assigns.  A.  survived 
the  devisor,  and  being  illegitimate,  died  without 
heirs  and  intestate,  living  the  cestui  que  vie  : — 
Held,  that  the  devised  estates  passed  under  7 
Will.  4  &  1  Vict.  c.  26,  s.  6,  to  A.'s  administrator 
(the  nominee  of  the  crown).    lb. 

If  an  estate  is  given  to  A.  simply  during  the 
life  of  B.,  and  A.  dies  before  B.,  any  person 
getting  possession  of  the  land  after  the  death  of 
A.  wiU  be  entitled  to  hold  it  as  the  general 
occupant ;  but  if  an  estate  is  limited  to  A.  and 
his  heirs  during  the  life  of  B.,  a  general  occupant 
is  not  permitted,  but  the  heir  will  take  as 
special  occupant,  and  not  by  descent.  Xortliern 
V.  Cartiegu,  4  Drew.  587  ;  28  L.  J.,  Ch.  930. 

If  A.,  having  an  estate  to  himself,  his  heii-s 
and  assigns,  during  the  life  of  B.,  conveys  the 
legal  interest  to  trustees,  their  executors,  ad- 
ministrators and  assigns,  and  the  trustees  die  in 
the  lifetime  of  the  cestui  (^ue  vie,  the  exe- 
cutora  of  the  trustees  will  be  special  occupants, 
and  A.  will  have  no  interest  in  the  legal  estate. 
lb, 

6.  TEKAifCY  BY  Curtesy. 

Title  of  Hiuband.]~The  evidence  of  a  father 
claiming  an  estate  for  life  as  tenant  by  the 
curtesy  will  be  considered  sufficient  proof  that 
his  child  was  bom  alive,  when  it  was  acquiesced 
in  and  acted  upon  by  the  father  of  the  wife,  who 
was  residing  in  the  house.  Jones  v.  RiehHtSj  31 
Beav.  130  ;  31  L.  J.,  Ch.  753  ;  10  W.  R.  576. 

The  husband  of  a  devisee  in  remainder  had 
issue,  became  bankrupt,  and  obtained  his  order 
of  discharge  before  tne  estate  vested  in  posses- 
sion : — Held,  that  his  inchoate  right  of  curtesy 
did  not  accrue  until  after  his  discharge,  and  so 
did  not  pass  to  his  assignees.  Gibbons  v.  Eydim, 
7  L.  R.,  Eq.  371  ;  38  L.  J.,  Ch.  377  ;  20  L.  T. 
516  ;  17  W.  R.  481. 

When  real  estate  is  limited  to  the  separate  use 
of  a  wife,  so  as  to  leave  to  the  husband  no  legal 
or  equitable  interest  in  the  estate,  he  cannot  be 
a  tenant  by  curtesy.  Moore  v.  M'ebster,  3  L.  R., 
Eq.  267  ;  35  L.  J.,  Ch.  429  ;  15  L.  T.  460. 

A  testator  devised  a  freehold  estate  to  his 
daughter  (the  plaintiff's  wife),  her  heirs  and 
assigns,  to  her  separate  use.  The  daughter  died 
after  the  date  of  the  will  in  the  lifetime  of  the 
testator,  leaving  the  only  child  her  heiress-at- 
law.  The  plaintiff  claimed  the  estate  as  tenant 
by  the  curtesy  : — Held,  that  he  was  so  entitled. 
Eager  v.  FiirnivaU,  17  Ch.  D.  115  ;  50  L.  J.,  Ch. 
537  ;  44  L.  T.  464  ;  29  W.  R.  649  ;  45  J.  P.  503. 

It  is  now  settled  that  wherc  a  married  woman 
has  an  equitable  estate  of  inheritance  to  her 
separate  use,  and  does  not  dispose  of  it  by  dee<i 
or  will,  her  husband  is  entitled  to  curtesy.  Cooper 
V.  Macdonald,  7  Ch.  D.  288  ;  47  L.  J..  Ch.  373  ; 
38  L.  T.  191  ;  26  W.  R.  377. 

On  the  death  of  a  wife  her  husband,  in  the  ab- 
sence of  any  disposition  by  her,  becomes  entitled 
jure  mariti  to  her  equitable  interest  in  chattels 
real  settled  to  her  separate  use.  Archer  v. 
Lavender,  9  Ir.  R.,  Eq.  220. 

Where  there  is  a  devise  in  fee-simple,  with  an 
executory  devise  over,   the  husband's  right  to 
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curtesy  attaches  on  the  firet  estate,  and  is  not 
defeated  by  its  determination,  BveJtworth  v. 
Tinrhel,  10  Moore.  235,  n. ;  3  B.  &  P.  652,  n.  ;  4 
Dougl.  323. 

The  husband  is  tenant  by  the  curtesy  of  the 
equitable  inheritance  of  his  wife,  notwithstand- 
ing a  dircction  to  pay  the  rents  and  profits  to 
her  separate  use  during  the  coverture.  Morgan 
V.  Morgan^  5  Madd.  408. 

Devise  to  A.  and  her  heirs  ;  but  if  she  died  leav- 
ing issue,  then  to  such  issue  and  their  heirs.  A. 
died,  leaving  issue : — Held,  that  her  husband 
was  not  entitled  to  be  tenant  by  the  curtesy. 
Barker  v.  Barlter^  2  Sim.  249. 

Freehold  property  was  conveyed  by  a  deed  of 
settlement  to  tnistees  for  the  separate  use  of  the 
wife  for  life,  with  remainder  to  such  persons  as 
she  should  appoint,  and,  in  default  of  appoint- 
ment, to  her  right  heira  for  ever.  The  trustees 
had  power  to  seU  and  hold  the  proceeds  upon 
the  like  trusts.  The  wife  died  without  exercising 
the  power,  leaving  her  husband  and  an  only  son 
surviving  her.  The  trustees  sold  the  property 
after  the  wife's  death  : — Held,  that  the  husband 
was  entitled  to  the  purchase-money  for  life  by 
the  curtesy.  Follett  v.  Tyrer,  14  Sim.  126  ;  13 
L.  J.,  Ch.  441. 

There  is  no  estate  by  the  curtesy  issuing  out 
of  an  estate  pur  autre  vie.  Stead  v.  Piatt,  18 
Beav.  50. 

A.,  being  lessee  for  a  term  of  years  of  lands, 
the  lessor  devised  them  in  fee  to  A.'s  wife.  A. 
had  issue  by  his  "wife  -.—Held,  that  A.  held  the 
t<3rm  and  the  fee  in  separate  and  distinct  rights, 
and  that  the  term  was  not  merged,  and  that  the 
fact  that  A.  had  issue  by  his  wife  made  no  differ- 
ence, for  the  wife  being  still  alive,  the  tenancy 
by  the  curtesy  was  only  initiate,  and  not  con- 
summate. Jones  V.  DavieSy  5  H.  &  N.  766  ;  29 
L.  J.,Ex.  374  ;  8  W.  R.  628^  "Affirmed  on  appeal, 
7  H.  &  N.  507  ;  31  L.  J.,  Ex.ll6~Ex.  Ch. 


7.  Seisin  and  Disseisin. 

Proof  of  Seisin.]— A  father,  who  died  in  1760, 
made  a  general  devise  of  freeholds  and  copyholds 
to  his  daughter  in-  tail.  His  grandson  was  in 
1783  admitted  to  the  copyholds  as  tenant  in 
tail,  and  was  proved  to  have  been  in  1833  in 
possession  of  the  copyholds  and  of  certain  free- 
nolds  then  held  therewith.  He  made  a  will 
purporting  to  devise  these  freeholds  and  the 
copyholds,  and  died  in  1840.  His  brother  and 
heir  in  1841  executed  a  deed  purporting  to  be 
for  the  purpose  of  barring  any  estates  tail  in  the 
freeholds,  whereby  he  conveyed  the  freeholds  to 
the  devisee  under  the  will,  and  covenanted  to 
surrender  the  copyholds.  This  deed  was  not  en- 
rolled, but  the  devisee  was  admitted  to  the 
copyholds.  The  devisee  died  intestate,  and  his 
brother  succeeded  him  as  his  heir,  and  made  a 
will  purporting  to  devise  the  freeholds  and  the 
copyholds  in  fifths,  the.  plaintiff  taking  one-fifth 
and  the  defendant  another  fifth.  The  defendant 
afterwards  agreed  to  buy  the  plaintiff's  one- 
fifth,  and  a  conveyance  was  made  by  her  convey- 
ing to  the  defendant  her  one-fifth  and  oil  her 
estates  and  shares  in  the  land,  neither  of  them 
being  aware  of  the  earlier  title.  Four  years 
afterwards  the  deed  purporting  to  bar  the  estate 
tail  was  found,  and  thereupon  the  defendant  re- 
quested the  plaintiff,  who  was  heir  in  tail  of  the 
original  testator,  to  confirm  the  sale,  and  sent  to 


her  the  draft  of  a  deed  reciting  that  the  original 
testator  was  seised  in  fee  of  the  freeholds  and 
devised  them,  and  that  she  was  tenant  in  tail. 
She  then  filed  a  bill  to  have  her  conveyance  set 
aside  and  to  be  declared  tenant  in  tall  of  the 
freeholds  : — Held,  that  the  conveyance  by  the 
plaintiff  of  the  fee  in  the  whole  when  she  had  in- 
tended to  convey  one-fifth  only  might  embarrass 
her  in  proceeding  at  law,  and  that  the  court 
must  determine  the  question ;  but  that  the 
plaintiff  was  bound  to  shew  that  the  original 
testator  was  seised  in  fee  of  the  freeholds  claimed 
by  her,  and  that  as  she  had  not  done  so,  her  bill 
must  be  dismissed  ;  and  that,  under  the  circum- 
stances, the  sending  by  the  defendant  of  the 
draft  deed  stating  that  the  original  testator  was- 
Seised  in  fee  was  not  an  admission  by  the  defen- 
dant of  the  fact.  The  defendant  had  conveyed 
his  estate  to  mortgagees,  and  they,  as  pur- 
chasers for  valuable  consideration  without  notice,, 
could  not  be  interfered  with.  BMey  v.  BuUey, 
9  L.  R.,  Ch.  739  ;  44  L.  J.,  Ch.  79  ;  30  L.  T.  848"? 
22  W.  R.  779. 

Livery  of  seisin  of  land  cannot  be  presumed 
from  a  feoffee  s  possession  of  less  than  twenty 
years.  Doe  v.  Cleveland ^  4  M.  &  R.  666  ;  S.  C.y 
nom.  Doe  d.  Wilkins  v.  Cleteland,  9  B.  &  C* 
864  ;  Doe  d.  Lewi^  v.  Daviet,  2  M.  &  W.  603. 

A  person's  being  assessed  to  the  land-tax  for 
certain  lands  is  not  evidence  of  his  seisin  of 
those  lands.  Doe  d.  Stansbury  v.  Arkwright,  5 
C.  &  P.  575. 

A  good  title  may  be  made  to  an  estate,  al- 
though the  origin  c^jpot  be  shewn  by  any  deed 
or  will ;  but  it  must  be  shewn  that  there  has 
been  such  a  long  uninterrupted  possession,  and 
enjoyment  of  and  dealing  with  the  property  as> 
afford  a  reasonable  presumption  that  there  is  an 
absolute  title  in  fee-simple.  Cottrell  v.  Wathins, 

1  Beav.  361 ;  3  Jur.  283. 

In  ejectment,  evidence  that  the  shutters  of  the 
house  claimed  were  repaired  and  a  wash-house 
built  on  the  premises,  and  that  this  was  paid  for 
by  A.,  is  evidence  to  go  to  the  jury  of  his  seisin. 
Doc  d.  Loscomhe  v.  Clifford,  2  C.  &  K.  448. 

Bafficieney  of.] — Livery  of  seisin  is  not  invali- 
dated by  omitting  to  remove  from  the  house  or 
land  a  child  found  there,  unless  that  child  is  part 
of  the  family  of  a  person  having  an  immecfiate 
estate  or  interest  in  the  premises,  placed  there 
for  the  purpose  of  continuing  the  possession  of 
such  person.    Doe  d.  Read,  or  Iteed  v.  Taylor, 

2  N.  &  M.  508  ;  5  B.  &  Ad.  575. 

A  power  of  attorney  contained  in  a  deed  to  A. 
empowered  him  to  give  and  deliver  seisin  of  pre- 
mises according  to  the  form  and  effect  of  the 
deed : — Held,  that  he  need  not  make  livery  of 
seisin  on  the  day  of  the  date  of  such  deed,  but 
that  his  power  may  be  well  executed  afterwards. 
Roe  d.  Heale  v.  RashUigh,  3  B.  &  A.  156. 

The  assent  of  a  tenant  at  will  is  not  necessary 
in  order  to  perfect  a  livery  of  seisin.  Doe  d. 
Hindntarsh  v.  Oliver,  1  C.  &  K.  543. 

A.  died  seised,  leaving  two  infant  daughters  by 
different  venters : — Held,  that  an  entry  generally, 
by  the  mother  of  the  youngest  daughter,  as  her 
guardian  in  socage,  constituted  a  sufficient  seisin 
in  the  eldest  infant  daught^er,  to  carry  the  descent 
of  her  moiety,  on  her  death,  to  her  heirs.  Dm  d. 
Bamett  v.  Keen,  7  T.  R.  386. 

Being  bom  on  one  part  of  the  premises,  and 
receiving  rent  for  the  rest  by  the  hands  of  his 
mother  and  guardian,  was  a  sufficient  seisin  by  a 
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posthnmonB  sou  (who  died  at  five  weeks  old)  to 
bar  the  descent  to  his  sister  of  the  half-blood,  and 
convey  it  to  a  collat<)ral  heir.  Ooodtitle  d.  New- 
wan  V.  Newman,  3  Wils.  516  ;  2  W.  Bl.  938. 

A.  devised  premises  to  an  infant  daughter  of 
his  sister ;  the  infant  died  before  entry  and  before 
obtaining  any  actual  seisin  or  possession : — Held, 
that  she  had  such  a  seisin  in  law  of  the  premises 
devised  as  to  enable  her  heir  to  take  them  from 
her  by  descent.  Doe  d.  Parker  v.  Thomas,  4 
Scott,  N.  R.  449;  3  M.  &  G.  815. 


on.] — ^The  doctrine  of  relation  applies 
only  as  between  disseisor  and  disseisee,  in  wni<di 
case  the  reentry  has  relation  back  to  prior  occu- 
pation by  the  owner,  and  remits  him  to  his 
original  rights.  Litchfield  v.  Ready,  5  Ex.  939 ; 
20  L.  J.,  Ex.  51. 

A  lease  by  a  stranger,  and  entry  by  the  lessee, 
is  not  a  disseisin  in  fact,  without  an  entry  by 
force,  or  an  avowed  intention  to  disseise.  Jerritt 
V.  Weare,  3  Price,  575.  And  see  Doe  d.  Souter 
V.  Hull,  2  D.  &  R.  38. 

8.   DiSGLAIMEB. 

By  Deyiieas.] — ^A  devisee  in  fee  may,  by  deed 
under  his  hand  and  seal,  disclaim  an  estate 
devised  to  him,  without  a  formal  disclaimer  in 
a  court  of  record.  Townson  v.  Tichell,  3  B.  &  A. 
31. 

^  And  after  such  a  disclaimer  he  has  no  interest 
in  the  estate.  Begbie  v.  Crook,  2  Bing.  N.  C.  70; 
2  Scott,  128. 

Quaere,  whether  a  devi^  of  an  estate  can  be 
waived  by  parol.  Doe  d.  Smyth  v.  Smyth,  6  B. 
&C.  112;  9D.&R.  136. 

Where  a  devisee  of  an  estate  refused  to  take  it, 
saying  that  she  was  entitled  as  heir-at-law,  and 
would  not  accept  any  benefit  by  the  "will  of  the 
devisor: — Held,  that  this  was  not  such  a  dis- 
claimer as  prevented  her  from  afterwards  bring- 
ing an  ejectment,  and  relying  on  her  title  as 
devisee.    lb. 

Quaere,  whether  a  verbal  assent  to  a  devise  is 
sufficient  to  prevent  the  party  from  afterwards 
disclaiming  the  devise.  Doe  d.  Chidgey  v.  Har- 
rig,  16  M.  &  W.  517  ;  16  L.  J.,  Ex.  190. 

Quaere,  whether  a  devisee  in  trust  can  disclaim 
by  deed  after  a'previous  assent  to  the  devise  in 
words.     lb, 

A  devisee  in  trust,  on  the  reading  of  the  will 
after  the  testator's  death,  stated  that  he  ought  to 
have  had  51,  for  being  trustee : — Held,  that  these 
words  were  so  ambiguous  that  they  ought  not  to 
have  been  left  to  the  jury  as  evidence  of  his 
assent  to  the  devise.    lb. 

A.  devised  a  copyhold  tenement  to  B.  C.  and 
D.  upon  trust,  and  appointed  them  executors, 
who  all  proved  the  will  and  acted  under  it.  C. 
and  D.  refused  to  be  admitted  tenants,  and  by 
deed  made  between  them  and  B.,  reciting  that 
C.  and  D.  were  desirous  of  releasing  their  estate 
and  interest  in  the  copyhold  to  B.,  to  the  intent 
that  B.  alone  might  be  admitted  tenant,  to  hold 
the  same  upon  the  trusts  of  the  will,  C.  and  D. 
granted,  released  and  confirmed  the  copyhold  to 
6.,  to  the  intent  that  B.  might  be  solely  seised, 
B.  claimed  to  be  admitted  to  the  entirety  of  the 
copyhold,  and  to  pay  a  single  fine.  The  lord 
claimed  a  treble  fine : — Held,  that  the  deed 
shoftld  be  construed,  according  to  the  intention 
of  the  parties,  as  a  renunciation  by  C.  and  D.  of 
their  right  to  be  admitted;  that  their  having 
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acted  in  the  trusts  of  the  will  would  not  prevent 
this  operation,  and  that  B.  became  sole  tenant^ 
and  the  lord  only  entitled  to  a  single  fine. 
Wellesley  (Viifeimnt)  v.  Withers,  4  El.  &  Bl. 
750 ;  3  C.  L.  R.  1187  ;  24  L.  J.,  Q.  B.  134  ;  1  Jur.> 
N.  S.  134 

By  TruBtee  in  Bankruptcy.] — See  Bank- 
ruptcy. 

9.  ExcHANOE  OF  Estates. 

Between  whom.] — Proprietors  of  lands  in  a 
parish  having  agreed  upon  an  inclosure  under  6 
k  7  Will.  4,  c.  115,  two  of  such  proprietors,  A.  and 
B.,  signed  and  sent  to  the  commissioner  mutual 
consents  to  give  up  certain  closes,  designated  by 
the  numbers  attached  to  them  in  the  commis- 
sioner's map,  in  exchange  for  such  other  lands  of 
equal  value  as  the  commissioner  might  consider 
desirable  for  them,  with  an  undertaking  to  ratify 
and  confirm  what  the  commissioner  might  do  in 
the  preipises  ;  upon  which  the  commissioner  pre- 
pared and  signed  a  schedule,  specifying  the  closer 
to  be  exchanged,  which  he  produced  at  a  publia 
meeting  convened  under  the  act.  The  partiea 
took  possession  of,  cultivated,  and  demised  the: 
closes  exchanged,  agreeably  to  the  schedule. 
The  commissioner  not  having  published  his: 
award : — Held,  that  ejectment  might  be  main- 
tained by  A.,  to  recover  from  B.  a  close,  given  up 
by  A.  to,  and  token  possession  of,  by  B.,  under 
the  exchange.  Doe  d.  Beaufort  (^Duhf)  v.  Neeld^ 
3  M.  &  G.  271 ;  3  Scott,  N.  R.  618. 

An  exchange  can  only  be  between  two  parties ;. 
and  if  three  mutually  grant  reciprocal  estates- 
to  each  other,  viz.  A.  to  C.,  B.  to  A.,  and  C.  to  B. ;. 
and  A.  is  evicted  of  the  tenements  granted  to- 
him  by  B.,  A.  cannot  recover  of  C.  the  tenements- 
granted  to  him  by  A.  Mon  College  v.  Wincheiter' 
lBUJwjf'),2W, Bl. 936; 3  Wils. 468, 483; Lofft,  40K 

Under  an  agreement  of  exchange  between  A.,, 
who  held  l&nds  under  a  college-lease,  and  B.,  the. 
owner  of  an  adjoining  estate,  B.  occupied  part 
of  the  college-lands,  and  A.  occupied  along  with 
the  residue  of  the  leasehold,  part  of  B.'s  estate.. 
A.  having  become  bankrupt,  the  college  leasehold 
was  sold,  and  was  described  in  the  particulars  of 
sale  as  "late  the  residence  of  A. :  — Held,  that 
the  purchaser  was  not  to  be  considered  as  having 
implied  notice  of  the  agreement  of  exchange,  and 
that  he  had  a  right  to  recover  by  ejectment  that 
portion  of  the  leasehold  which  was  in  B.'s  occu- 
pation.   Miles  V.  Langlcy,  2  Russ.  &  Mylne,  626.. 

10.  Descent  of  Estates. 

Heirs,  who  may  bc.^ — An  heir  apparent  is  ho* 
who,  if  he  survives  his  ancestor,  must  succeed  ; 
an  heir  presumptive  is  he  who,  although  heir  if 
the  ancestor  dies  presently,  may  be  ousted  by  the 
intervention  of  a  nearer  title.    Anon.,  Lofft,  273.. 

Before  3  &  4  Will.  4,  c.  106,  there  could  be  no- 
heir  of  the  half  blood.    Anon.,  Lofft,  396. 

By  that  statute,  persons  related  to  the  person 
from  whom  tlic  descent  is  to  be  traced  by  the  half 
blood  may  inherit  next  after  any  relation  in  tlie 
same  degree  of  tlie  whole  blood  and  his  issue^ 
where  the  common  ancestor  is  a  male,  and  next 
after  the  common  ancestor  when  a  female* 

An  heir  cannot  be  disinherited  but  by  the  ex- 
press words  of  a  will,  or  a  necessary  implication 
of  law.     Anon.,  Lofft,  396. 

Whoever  will  take  as  heir  male  by  purchase 
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must  be  both  heir  and  male.     Grotjtwre  ▼.  Kooke^ 
I  Wils.  30. 

Quaere,  whether  a  person  may  take  as  heir  male 
of  the  body,  without  being  heir  generally.  Wills 
V.  Palmer,  bBvLTT,  2616  ;  2  W.  Bl.  687. 

A  child  bom  in  Scotland  of  parents  domiciled 
there,  who  at  the  time  of  his  birth  were  not  mar- 
ried, but  who  afterwards  intermarried  in  Scotland  j 
(there  being  no  lawful  impediment  to  their  mar- 
riage either  at  the  time  of  the  birth  or  after- 
wa^),  though  legitimate  by  the  law  of  Scotland, 
cannot  take  as  heir  lands  of  his  father  in  England. 
BirtwhiHle  v.  Vardill,  7  C.  &  P.  895  ;  9  Bligh,  32 ; 
West,  600 ;  4  Jur.  1076  ;  S,  (7.,  nom.  JDoe  d.  Birt- 
whistle  y.  VardiU  ;  2  Scott,  N.  R.  828 ;  6  Bing. 
N.  C.  386. 

Where  a  lessee  of  lands  demised  to  him,  his 
heirs  and  assigns,  for  lives,  devised  the  premises 
lor  the  residue  of  the  term  to  W.  J.  L.  and  his 
assigns,  who  died  intestate : — Held,  that  the  pre- 
mises did  not  goto  the  heir  of  W.  J.  L.,  but  to  his 
personal  representative,  under  the  29  Car.  2,  c.  3, 
8. 12.  Dae  d.  LeioU  v.  Lewis,  9  M.  &  W.  662  ;  6 
Jur.  876. 

The  3  &  4  Will.  4,  c.  106,  leaves  the  law  of  in- 
heritance, in  cases  absolutely  plain,  as  it  found  it, 
and  was  intended  only  to  lay  down  rules  where 
any  doubts  exist.  Cooper  v.  France,  14  Jur.  214  ; 
19  L.  J.,  Ch.  313. 

Therefore  where  T.,  being  seised  in  fee  of  here- 
ditaments, died  intestate,  leaving  two  daughters 
as  his  co-heiresses,  and  both  daughters  died  intes- 
tate, each  leaving  a  son  : — Held,  that  the  statute 
did  not  apply,  and  that  the  moiety  of  each 
daughter  descended  upon  her  son.    Ih 

A.,  being  seised  of  real  estate,  died,  leaving  his 
sisters  presumptive  co-heiresses,  his  wife  being 
enceinte  of  a  son,  bom  subsequently.  The  rents 
from  the  ancestor's  death  remaining  unreceived 
by  the  co-heiresses :— Held,  that  their  seisin  being 
^ne  on  the  birth  of  the  posthumous  child,  they 
were  not  entitled  to  so  much  of  the  intermediate 
Tents  as  they  had  not  received  before  the  birth  of 
*the  heir.  Goodale  v  Oawthome,  2  Sm.  &  6. 
375. 

A  qualified  heir  is  entitled  to  the  rents  and  pro- 
'fits  of  realty  of  which  the  ancestor  dies  seised, 
in  fee  or  in  tail,  which  accrue  due  between  the 
'death  of  the  ancestor  and  the  birth  of  the  ances- 
tor's posthumous  and  only  child,  whether  such 
Tents  oe  actually  received  or  not.  Ri^Jtarde  v. 
Richards,  Johns.  754 ;  29  L.  J.,  Ch.  836  ;  6  Jur.. 
X  S.  1145. 

Traeing  Descent] — ^At  the  trial  of  an  action 
for  the  recovenr  of  land,  in  1876,  it  was  proved 
by  the  plaintiff  that  J.  F.  W.  died  seised  in  fee, 
without  issue,  and  intestate,  in  1868  ;  that  all 
the  descendants  of  his  paternal  grandfather,  W., 
were  dead,  and  that  the  plaintiff  was  the  heir-at- 
law  of  the  paternal  grandmother.  On  the  death 
of  the  intestate  in  1868  advei*tisements  were 
published  in  the  London  and  provincial  news- 
papers, for  the  heir-at-law  of  J.  F.  W.,  describing 
his  father  and  grandfather  and  the  pro()erty. 
Several  persons  came  forward,  and,  besides  the 
plaintiff  no  one  was  able  to  establish  any  rela- 
tionship except  the  defendants,  who  were  co- 
heiresses of  the  mother  of  J.  F.  W.,  and  to  whom 
the  tenants  of  the  property  had  attorned.  Deeds, 
wills,  and  documents  were  put  in  evidence,  in 
which  no  mention  was  made  of  any  person  who 
would  have  been  of  nearer  kin  than  the  plaintiff, 
beyond  those  whose  deaths  were  proved.    The 


defendants  proved  that  the  paternal  great-grand- 
father had,  besides  W.,  another  son,  N.,  bom  in 
1717,  and  also  a  sister,  a  Mrs.  M.,  both  of  whom 
were  alive  in  1755,  and  that  the  paternal  great- 
grandmother's  maiden  name  was  S.  B.  But  no 
further  evidence  as  to  N.,  Mrs.  M.,  or  the  B. 
family  was  given : — Held,  that  there  was  evi- 
dence on  which  the  jury  might  properly  find  for 
the  plaintiff.  Greaves  v.  Greenwood,  2  Ex.  D. 
289  ;  46  L.  J.,  Ex.  252  ;  36  L.  T.  1 ;  26  W.  R. 
639— C.  A.  Affirming  45  L.  J.,  Ex.  795  ;  35 
L.  T.  56  ;  25  W.  R.  926. 

An  ante-nuptial  son,  bom  in  Scotland,  of 
Scotch  parents,  who  became  legitimatized  ac- 
cording to  the  Law  of  Scotland  by  the  subsequent 
marriage  of  his  parents,  settled  in  England  and 
purchaised  freehold  property  there.  The  son 
died  intestate  and  unmarried,  leaving  his  father 
surviving  him :— Held,  that  the  father  was  in- 
capable under  3  &  4  Will.  4,  c.  106,  s.  6,  of 
inneriting  real  estate  from  his  son,  although  the 
son  was  legitimate  by  the  law  of  England  as  to 
his  personal  estate,  and  the  property,  therefore, 
escheated  to  the  crown.  Don,  In  re,  4  Drew. 
190  ;  27  L.  J.,  Ch.  98  ;  3  Jur.,  N.  S.  1192. 

C.  died  seised  in  fee  of  lands  in  New  South 
Wales,  which  she  inherited  from  B.,  her  father. 
She  had  two  sons,  one  died  in  her  lifetime,  un- 
married, and  the  other  survived  his  mother,  but 
died  before  acquiring  possession  of  the  lands,  leav- 
ing a  son.  In  an  action  against  him,  on  a  cove- 
nant of  his  mother,  and  as  her  heir,  he  pleaded 
that  he  took  by  descent,  not  from  his  mother,  but 
from  B.,  his  grea^-grandfather.  The  question 
was  whether  by  virtrife  of  3  &  4  Will.  4,  c.  106, 
adopted  in  the  colony,  the  plea  was  established  : 
—Held,  by  Dickinson,  C.  J.,  and  Mitford,  J.,  that 
the  lands  descended  to  the  son  from  C.  and  not 
from  B.,  and  that  the  plea  was  not  established, 
Wise,  J.,  dissentiente,  Badham  v.  Shiel,  7  Jur., 
N.  S.-509,  part  2 — Supreme  Court,  Sydney. 

By  a  marriage  settlement  real  estate,  of  which 
the  lady  was  seised  as  heir  to  her  maternal  grand- 
father, was  conveyed  to  trustees,  upon  tamt  for 
the  lady  and  her  heirs  until  the  marriage,  and 
after  the  marriage  upon  trast  for  the  Iwly  for 
life  ;  with  remainder,  in  default  of  issue  of  the 
marriage,  in  trust  for  the  lady  and  her  heirs,  if 
she  survived  her  husband ;  but  if  she  predeceased 
him,  then  in  trust  for  the  person*  or  persons  who 
would  at  her  death  have  become  entitled  to  the 
property  if  she  had  died  intestate,  and  without 
having  been  married.  The  lady  died  without 
issue  in  her  husband's  lifetime  :— Held,  that  the 
ultimate  trust  being  for  the  benefit  neither  of 
the  settlor  nor  of  the  heirs  of  the  settlor,  was 
unaffected  by  3  &  4  Will.  4,  c.  106,  s.  3,  and  that 
the  persons  intended  to  take  thereunder  were 
those  who  would  have  been  entitled  if  the  settle- 
ment had  never  been  executed ;  and,  conse- 
quently, that  the  heir  ex  parte  materna  took  the 
property,  by  purchase,  under  the  settlement. 
Hey  wood  v.  Ueywood,  34  Beav.  317  ;  34  L.  J., 
Ch.  317  ;  11  Jur.,  N.  S.  633  ;  \^  W.  R.  514. 


On  Attainder.] — The  descendants  of  one 


child  of  an  attainted  i>erson  may  trace  a  herit- . 
able  descent  to  the  descendants  of  another  child 
of  such  attainted  person,  even  though  the  mar- 
riage, of  which  such  children  were  the  issue, 
took  place  abroad  after  the  attainder.  Kynnaird 
V.  Leslie,  1  L.  R.,  C.  P.  389  ;  35-  L.  J.,  C.  P.  «26 ; 
12  Jur.,  N.  S.  468 ;  14  L.  T.  766 ;  14  W.  R. 
761. 
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Before  8  ft  4  Wm.  4,  o.  106,  and  22  ft  23 

Yiot.  c.  85.] — Whoever  claims  as  heir  by  descent 
must  make  himself  heir  to  the  person  last 
actoallj  seised  and  in  possession  of  the  inherit- 
ance.   Jenkins  v.  Pritchard,  2  Wils.  45. 

The  heir  on  the  part  of  the  great-grandfather 
has  a  prior  claim  to  the  heir  on  the  part  of  the 
maternal  grandfather.  Jktvi^fs  v.  Loumdes,  5 
Bing.  N.  C.  161 ;  7  Scott,  22. 
^  If  the  legal  interest  in  lands  descended  in  fee 
simple  is  ex  parte  matemft,  and  the  equitable  in- 
terest in  fee  simple  ex  parte  patern4,  or  vice 
versd,  the  equitable  estate  merges  in  the  legal, 
and  both  follow  the  line  through  vrhich  the  legal 
estate  descended.  Goodright  d.  Alston  v.  UWZjt, 
2  Dougl.  771. 

One  seised  in  fee  of  a  copyhold  of  inheritance 
by  descent  ex  parte  matemft  surrendered  the 
same  to  the  use  of  himself  for  life,  remainder  to 
such  persons  and  for  such  estates  as  he  should 
by  deed  or  will,  attested  by  three  witnesses, 
appoint,  remainder  in  default  of  appointment  to 
himself  in  fee  ;  after  which  he  maae  a  mortgage, 
and  surrendered  to  the  use  of  the  mortgagee  in 
fee,  who,  upon  repayment  of  the  principal  and 
interest,  surrendered  again  to  the  mortgagor  : — 
Held,  that  the  line  of  descent  was  thereby 
broken,  and  that  the  estate  descended  to  the 
paternal  heir.  Doe  d.  Ilarman  v.  Morgan,  7 
T.  R.  103. 

Devise  of  all  the  testator's  real  and  personal 
estate  and  effects  to  B.  V.,  his  wife,  in  trust  for 
the  education  of  his  daughter,  M.  V.,  tUl  twenty- 
one,  and  in  case  of  the  d^ath  of  his  daughter 
before  twenty-one,  the  whole  of  his  said  estate 
and  effects  to  his  wife  ;  the  testator  died,  leaving 
B.  v.,  his  wife,  and  M.  V.,  his  only  child.  B.  V. 
died,  leaving  M.  V.,  also  her  only  child,  and  then 
M.  V.  died  under  age,  and  without  issue  : — Held, 
that  the  heir  of  M.  V.  ex  parte  iftatem^  was 
entitled  to  succeed.  Ooodtitle  d.  Castle  v. 
IVliite,  2.  N.  R.  383. 

By  3  &  4  WUl.  4,  c.  27,  s.  13,  the  possession  of 
a  younger  'brother  is  not  to  he  tlw  possession  of 
the  heir. 

The  rule  of  possessio  fratris  did  not  apply  to 
estates  tail ;  nor  to  inheritances  in  fee  simple, 
without  an  actual  possession  of  the  brother  of 
the  whole  blood,  hoe  d.  Gregory  v,  Whiehelo, 
^T.  R.  211. 

Being  bom  in  one  house,  and  receiving  rents 
of  three  others  by  his  mother  and  guardian,  was 
A  sufficient  seisin  by  a  posthumous  son,  who  died 
At  five  weeks  old,  to  bar  the  descent  to  his  sisters 
of  the  half-blood,  and  convey  it  to  a  collateral 
heir.  Goodtitle  d.  Newman  v.  Xewman,  2  VV.  Bl. 
938 ;  3  Wils.  616. 

A  testator  being  possessed  of  estates,  which, 
by  a  deed  of  settlement  on  his  marriage,  had 
been  settled  on  himself  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to 
himself  in  fee,  and  having  issue  one  son  and 
two  daughters  by  the  marriage,  devised  all  his 
lands,  manors,  &c.,  to  his  son,  subject  to  the 
payment  of  his  debts  and  legacies,  with  a  proviso, 
that,  in  case  his  son  should  die  without  issue 
male,  he  bequeathed* a  certain  sum  to  all  his 
daughters  who  should  be  living  at  the  time  of 
his  death,  to  be  equally  divided  amongst  them  ; 
And  then  charged  his  estates  with  the  payment 
of  these  sums,  and  devised  them  to  two  trustees, 
their  heirs  and  assigns,  without  impeachment  of 
waste,  by  sale  or  mortgage,  to  raise  a  sufficient 
£um  to  pay  those  legacies,  and  as  to  the  remainder 


of  his  land,  &c.,  as  should  not  be  sold  by  the 
trustees,  he  devised  it  to  his  brother  for  life,  with 
divers  remainders  over.  His  son  having  died 
under  age,  unmarried,  and  without  issue : — Held, 
that  the  daughters  took  no  estate  by  descent  in 
the  hereditaments  devised.  SaJidford  v.  Kirby, 
3  B.  &  A.  654. 

A.  devised  all  his  lands  to  J^  (his  son  by  the 
first  venter)  when  he  should  come  to  the  age  of 
twenty-one,  but  if  he  should  die  before  twenty - 
one,  and  D,'  (testator's  daughter  by  the  second 
venter)  should  be  then  living,  he  gave  the  same 
to  her  when  she  should  attain  twenty-one.  The 
testator  died,  and  then  J.  died  under  age  and 
without  issue : — Held,  that  on  the  death  of  J. 
the  inheritance  vested  in  D.,  his  sister  of  the 
half-blood,  in  preference  to  his  uncle  of  the 
whole  blood.  J)oe  d.  Andrew  v.  Ilutton,  3  B.  & 
P.  643. 

Devise  of  his  estates  to  his  wife  for  life,  and 
after  her  decease  to  his  son  (his  heir-at-law), 
charged  with  a  yearly  payment  of  lOOZ.  to  his 
daughter  for  her  life,  and  at  her  decease  with 
1,5C^/.,  to  be  divided  among  the  children  ;  or  if 
no  child,  to  be  disposed  of  as  she  should  direct ; 
and  in  default  of  payment  of  either  of  these 
sums  within  the  time  appointed  to  T.,  his  heirs, 
administrators,  and  assigns,  in  trust,  to  raise  the 
100/.  out  of  the  rents  and  profits,  and  the  1,500/. 
by  sale  or  mortgage  of  a  sufficient  part  of  the 
lands,  and  subject  to  the  charges^^fuid  trust  to 
his  son,  his  heirs,  executors,  administrators,  and 
assigns : — Held,  that  the  son  took  by  descent, 
and  not  by  purchase.  Chaplin  v.  Leroux^  5  M. 
&  S.  14. 

Where  a  man  granted  to  A.,  with  remainder 
to  his  own  heirs  male,  his  heirs  male  took  by 
descent.  Wills  v.  Palmer,  2  W.  Bl.  687  ;  5  Burr. 
2615. 

If  such  limitation  was  made  by  will,  or  by  a 
third  person  in  a  deed,  the  heir  male  took  by 
purchase,     lb. 

Devise  to  the  heir-at-law,  in  fee,  with  an  execu- 
tory devise  over,  in  case  he  did  not  attain  twenty- 
one  : — Held,  not  to  alter  the  quality  of  the  estate, 
.which  he  would  otherwise  have  taken  as  heir ; 
that  he  took  by  descent  and  not  by  purchase. 
Doe  d.  Pratt  v.  Ttmhis,  1  B.  &  A.  530. 

Where  B.,  on  the  marriage  of  his  daughter  M., 
conveyed  property  to  the  use  of  himself  for  life ; 
remainder  to  tiie  use  of  O.,  M.'s  intended  hus- 
band, for  life  ;  remainder  to  the  use  of  M.  for 
life ;  remainder  to  the  use  of  the  issue  of  the 
marriage,  in  strict  .settlement ;  remainder  to  the 
use  of  B.  for  ever  ;  and  B.  afterwards  devised  all 
his  property,  not  before  settled  on  his  daughter's 
marriage,  to  the  use  of  his  widow  for  life ;  re- 
mainder to  the  use  of  O.  for  life  ;  i^pmainder  to 
the  use  of  his  daughter,  then  M.  0.,  wife  of  0., 
for  life  ;  remainder  to  the  use  of  their  sons  suc- 
cessively in  tail  (subject  to  a  term  for  the  pro- 
vision of  younger  children)  ;  remainder  to  the 
use  of  the  daughters,  as  tenants  in  common  in 
tail ;  remainder  to  the  use  of  M.  O.  and  her 
heirs;  and  O.,  and  M.  0.,  his  wife,  afterwards 
levied  a  fine  of  all  the  before-mentioned  pre- 
mises to  the  use  (subject  to  the  uses  in  the  settle- 
ment and.  will  mentioned)  of  such  persons  as 
she  by  will  in  writing,  or  any  writing  of  appoint- 
ment, purporting  to  be  a  will,  to  be  signed  by 
her  in  the  presence  of  and  attested  by  three 
witnesses,  should  appoint  (which  will,  or  writing 
of  appointment  in  nature  of  a  will,  she,  notwith- 
standmg  her  coverture,  was  thereby  empowered 
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to  make)  ;  and  in  the  meant imc,  and  for  want  of 
such  appointment,  for  the  whole  or  any  part,  to 
the  use  of  M.  O.  and  her  heirs  ;  and  M.  O.  hav- 
ing survived  her  husband,  by  whom  she  had  no 
issue,  married  L.,  whom  she  also  survived,  and 
then  died,  leaving  an  only  son  by  L. ;  to  which 
son.  by  an  instrument  purporting  to  be  her  will, 
signed  in  the  presence  of  and  attested  by  three 
witnesses,  she  left  all  her  real  estate  in  fee  ;  the 
instrument  containing  a  provision  that  the  pro- 
perty should  go  over  to  L.  s  sister,  in  case  of  her 
son's  dying  in  her  lifetime  :  and  the  son  shortly 
afterwards  died  a  minor,  intestate,  and  without 
issue  : — Held,  that  he  took  by  descent  from  his 
mother,  and  not  by  purchase.  Langley  v.  Sneydj 
8  B.  &  B.  243 ;  7  Moore,  165. 

Where  a  feme  sole,  after  marriage,  wa^  ad- 
mitted tenant  of  a  manor  of  certain  premises, 
to  her  and  her  heirs  as  of  her  own  tenant  right, 
according  to  the  custom  ;  and  afterwards  the 
lord  executed  a  conveyance  of  the  premises  to 
the  husband  in  fee,  and  enfranchised  the  same 
from  att  seigniory  rights  to  which  they  were  pre- 
viously liable  ;  it  seems  that  this  conveyance, 
after  the  death  of  the  husband,  had  the  effect  of 
giving  the  wife  an  absolute  estate  in  fee-simple 
of  the  premises,  descendible  only  upon  the  heirs 
ex  parte  matem&.  Doe  d.  Newhy  v.  Jackson,  2 
D.  &  R.  514  ;  1  B.  &  C.  448. 

Under  a  devise,  J)reviou8ly  to  3  &  4  Will.  4, 
c.  106,  to  trustees,  one  being  the  testator's  heir- 
at-law,  upon  trust  (subject  to  prior  estates)  for 
conversion,  the  trust  for  conversion  being  void 
for  remoteness,  the  equitable  reversionary  in- 
terest thus  left  undisposed  of  results  as  part  of 
the  old  use,  and  descends  to  the  heir  in  his  cha- 
racter of  heir,  and  does  not  so  merge  in  his  legal 
interest,  under  the  devise  to  him  as  a  trustee,  as 
to  break  the  descent  and  constitute  him  a  fresh 
stock,  from  which,  on  decease  intestate,  the 
descent  is  to  be  traced.  Buclmnan  v.  Harrison, 
1  Johns,  k  H.  662. 

But  there  may  be  a  posscssio  fratris  of  a  trust 
as  well  as  of  a  legal  estate,  and,  notwithstanding 
the  heir  was  merely  equitable  tenant  in  fee  of 
the  reversion,  he  may,  by  some  act  or  convey- 
ance in  his  lifetime,  have  so  dealt  with  his  equit- 
able interest  as  to  constitute  himself  a  fresh 
stock  of  descent,  and  to  entitle  his  sister  to 
claim  as  his  heir,  upon  the  principle  that  pos- 
scssio fratris  facit  sororem  esse  hseredem.    Ih. 

Real  estate  was  devised  to  A.  for  life,  with 
remainder  to  B.  in  fee.  B.  died  in  1821,  in  the 
lifetime  of  A.,  leaving  C.  and  D.  her  co-heiresses- 
at-law.  C.  died  in  1824,  in  the  lifetime  of  A., 
>\'ithout  having  in  any  manner  dealt  with  the 
property,  leaving  a  son  : — Held,  that  it  was  not 
necessary  to  trace  the  descent  as  to  C.'s  moiety 
from  B.,  but  that  the  son  of  C,  for  every  pur- 
pose, ought  to  be  taken  as  standing  in  C.'s 
place  with  reference  to  that  moietv.  Patcrson 
v.  Mills,  19  L.  J.,  Ch.  310. 

Borough  Engliih.] — ^The  custom  of  a  manor 
was  stated  to  be  that  all  copyholds  descended  to 
the  youngest  son  or  daughter,  brother  or  sister, 
uncle  or  aunt.  A  tenant  died  intestate  seised  oL 
customary  lands  of  the  manor,  leaving  neither 
son,  daughter,  brother,  sister,  uncle,  nor  aunt ; 
but  leaving  sons  of  deceased  uncles  :-^Held,  that 
the  youngest  son  of  the  youngest  uncle  was  not 
entitled,  and  that  the  heir-at-law  was  entitled 
to  the  lands.  Smart,  Iji  re,  Smart  v.  Smart,  18 
Ch.  D.  165;  30W.  R.  43. 


According  to  the  custom  of  descent  in  the 
manor  of  Taunton  Deane,  a  surviving  sister  is 
not  entitled  to  inherit  in  preference  to  the  son  of 
a  deceased  brother's  son.  Locke  v.  Colman,  2 
Mylne  &  C.  635. 

Devise,  after  a  tenancy  for  life,  of  borough 
English  lands  for  sale,  and  to  divide  the  moneys 
among  all  the  testator's  sons  and  daughters 
who  might  then  be  living,  and  to  the  heir 
and  heirs  of  them  who  might  be  deceased, 
share  and  share  alike : — ^Held,  that,  under  the 
gift  to  the  heirs,  the  common  law  and  not  the 
heirs  in  borough  English  took.  Polley  v.  Policy, 
31  Beav.  363. 

The  custom  of  descent  in  a  manor  was  in  the 
nature  of  borough  English,  the  youngest  son  of 
the  perspn  last  seised  inheriting  in  preference  to 
the  eldest ;  and  if  the  youngest  son  were  dead 
without  issue,  then  the  next  youngest  son  ;  and 
if  no  son,  the  daughters  as  co-parceners  ;  and  if 
no  issue,  then  the  youngest  brother  of  the  person 
last  seised,  and  the  youngest  son  of  the  youngest 
brother,  if  such  youngest  brother  were  dead,  or 
if  such  youngest  brother  were  dead  without  issue, 
the  next  youngest  brother ;  and  if  no  brother, 
the  sisters  taking  as  parceners.  There  was  also 
one  entry  of  descent  and  admisadon  in  favour  of 
the  youngest  son  of  the  uncle  of  the  person  last 
seised,  and  one  entry  of  descent  and  admission 
shewing  the  descent  to  the  youngest  sons  re- 
spectively of  two  sistere,  who  were  heirs  parceners 
to  the  person  last  seised  : — Held,  that  there  was. 
no  evidence  to  authorize  an  extension  of  the 
custom  of  descent  in  favour  of  so  remote  a  col* 
lateral  relative  as  the  youngest  son  of  the 
youngest  brother  of  the  great-grandfather,  ex 
parte  matemft,  of  the  person  seised.  Muggleton 
V.  Jfamctt,  1  H.  &  N.  282 ;  26  L.  J.,  Ex.  47  ;  2 
Jur.,  N.  S.  1026.  Affirmed  in  the  Exchequer 
Chamber,  ^  H.  &  N.  653 ;  27  L.  J.,  Ex.  125  ;  4 
Jur.,  N.  S.  139  ;  see  4  Jur.,  N.  S.  6,  Part  2.  And 
sec  Copyholds. 

Oavelkmd.]— iS^r  Gatelkind. 


11.  E8TATE  PaSSINO  BY  DEED. 

a.  Freeholds. 

What  passes  under.] — A  tenant  in  tail  in  pos* 
session  of  hereditaments  and  premises,  subject 
to  an  outstanding  term,  by  indenture,  in  order 
to  bar  the  estate  tail  and  all  remainders  expectant 
thereupon,  and  to  limit  the  same  to  himself  in 
fee,  and  in  consideration  oi  lOs.,  granted,  bar- 
gained and  sold  the  hereditaments  and  premises,^ 
and  the  reversion,  &c.,  thereof  to  A.  and  B., 
their  heirs  and  assigns,  to  hold  to  them,  A.  &  B.,. 
to  the  use  of  A.,  that  he  might  become  tenant 
of  the  freehold  of  the  premises,  in  order  to  suffer 
a  recovery.  The  deed  was  afterwards  duly  in- 
rolled  as'  a  bargain  and  .sale  : — Held,  that  it 
operated  as  a  grant  of  the  reversion  to  A.  and 
B.,  and  that  A.  became  solely  seised  of  the  pre- 
mises, so  as  to  be  a  good  tenant  of  the  freehold 
of  the  entirety.  Haggerston  v.  Hanbury,  5  B.  & 
C.  101  ;  7  D.  &  R.  723.      ' 

Where  the  owner  of  certain  lands,  by  deed  de- 
scribing them  as  in  the  possession  of  himself  and 
A.  B.,  granted,  assigned,  transferred,  and  set 
over,  directed,  limited,  and  appointed  the  same 
to  C.  D.  for  life,  but  no  livery  of  seisin  was  made  : 
—Held,  that  the  deed  operated  as  a  valid  grant 
of  the  reversion  of  the  part  of  the  premises  in. 
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the  occupation  of  A.  B,  Doe  d.  Ware  v.  CoU^  7 
B.  in  C.  243  ;  1  M.  &  R.  33. 

A.  being  seised  in  fee  of  a  moiety  of  lands, 
and  B.  being  seised  for  lifeof  .the  other  moiety, 
they,  in  1805,  by  indenture,  reciting  that  they 
vrere  entitled  thereto  as  tenants  in  common,  and 
that  they  had  agreed  to  grant  a  perpetual  lease 
thereof  to  C,  his  heirs,  &c.,  granted,  demised,  &c.. 
the  same  to  C, "  his  heirs,  executors,  administrators 
and  assigns,  for  ever,"  to  hold  from  a  day  then 
past,  unto  and  to  the  use  of  C,  his  heirs,  execu- 
tors, administrators  and  assigns,  for  ever,  yield- 
ing and  paying  therefor,  yearly  and  every  year, 
to  A.  and  B.,  their  heirs,  &c.,  the  clear  yearly 
rent  of  120/.  half-yearly.  The  deed  contained 
all  the  covenants  usually  found  in  ordinary 
leases  : — Held,  that,  in  the  absence  of  proof,  at 
the  date  of  the  deed  the  premises  were  in  the 
occupation  of  tenants,  so  that  a  reversion  could 
only  pass ;  and  the  expressed  intention  of  the 
parties  precluding  the  court  from  presuming  that 
there  had  been  livery  of  seisin,  the  deed  could 
not  operate  as  a  conveyance  of  the  fee,  subject 
to  a  rent-charge,  but  created  only  a  tenancy 
from  year  to  year.  Dite  d.  Roherttfon  v.  GaV' 
dintr,  12  C.  B.  319 ;  21  L.  J.,  C.  P.  222. 

Grant  (before  A.D.  1209)  **of  that  pasture 
Tvhich  is  called  B.  to  feed  their  animals,"  and 
that  the  grantees  should  **have  in  that  pasture 
100  cows."  By  deed  of  25  Edw.  3,  the  owner 
of  the  fee  granted  all  his  right,  and  that  it 
should  be  lai^iEul  for  the  grantees  *'  to  inclose 
the  pasture,  and  to  reduce  it  to  cultivation,  or 
to  make  any  other  profit  thereof :" — Held,  that 
the  grantees  were  to  be  presumed  to  have  been 
in  possession  at  the  time  of  the  second  grant, 
and  that  it  operated  as  a  release  of  the  fee.  Doc 
<L  Dearden  r.  Maden,  1  N.  &  M.  533  ;  4  B.  &  Ad. 
880. 

A  deed  of  release  containing  the  words  "  all 
lands,  &c.,  belonging,  used,  occupied,  and  en- 
joyed, or  deemed,  t^en,  or  accepted  as  part 
thereof,"  will  pass  leasehold  lands,  which  answer 
that  description,  as  well  as  freehold  ;  especially 
against  the  releasor.  Doe  d.  Davie*  v.  Williams^ 
I  H.  Bl.  25. 

A  lease  for  a  year  being  made  between  A.  and 
B.,  the  release,  stating  B.  to  be  a  trustee  for  C, 
granted  Uie  premises  unto  C,  then  in  his  pos- 
session by  virtue  of  an  indenture  of  lease,  bearing 
•date  the  day  before  the  release,  and  to  his  heirs, 
habendum  to  B.  and  his  heirs,  to  such  uses  as  C. 
should  appoint : — Held,  that  the  release  was  suffi- 
cient to  convey  the  premises  to  B. ;  and  that  the 
words  in  the  granting  part,  "  unto  C.,'*  &c.,  might 
be  rejected  as  surplusage.  Spyte  y.  Tojfhain,  3 
Jlast,  115. 


Snbteqnently  Acquired  Bight.] — ^A.,  B. 


and  C,  being  tenants  in  common  in  tail,  B.  re- 
leased  to  A.  and  C.  and  their  heirs  all  his  un- 
divided part,  and  all  his  estate  and  interest 
therein,  habendum  to  t^em,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint 
tenants,  to  the  use  of  them,  their  heirs  and 
assigns ;  and  B.  covenanted  with  A.  and  C,  their 
heirs  and  assigns,  that  he,  his  heirs,  &c.,  would 
warrant  and  for  ever  defend  the  premises  to  A. 
and  C.  (without  the  word  "  heirs  '),  against  all 
persons,  and  that  A.  and  C,  their  heirs  and 
assignsi-  ^ould  quietly  enjoy  : — Held,  that  the 
release  passed  the  interest  of  B.  to  A.  and  C.  as 
tenants  in  common,  and  not  as  joint  tenants, 
and  that  the  warranty  annexed  to  the  release 


;  created  a  discontinuance  of  B.^s  estate  tail,  and 

;  barred    B.  and   those  claiming  under  him,    as 

against  those  claiming  under  the  release,  of  a 

subsequently-acquired    right    in    fee.     Doe    d. 

llutehinson  t.  Prestioidge^  4  M.  &  S.  178. 

Covenant  to  Stand  Seiied.]~A  deed  which 
may  take  effect  as  a  covenant  to  stand  seised  is 
good,  though  the  use  is  to  arise  after  the  decease 
of  the  covenantor,  and  though  he  does  not  affect 
thereby  to  dispose  of  the  freehold  in  the  mean- 
time. Doc  d.  Dykey,  Whittin{fh4inij  4  Taunt. 
20. 

The  plaintiff  in  ejectment  on  a  demise  of  the 
12th  of  October,  1850,  claimed  under  the  follow- 
ing deed :  "  In  considemtion  of  the  love  and 
affection  which  I  have  towards  my  son  W.  8. 
(the  lessor  of  the  plaintiff),  I  have  given  and 
granted,  and  by  these  presents  do  give  and  grant 
to  W.  S.  all  that,  &c.,  and  W.  S.  is  to  take  pos- 
session of  the  same  at  Michaelmas  day  next 
(1850).  I  have  delivered  him  W.  S.  all  the  pre- 
mises absolutely  at  Michaelmas  day  next  without 
further  condition  : " — Held,  that  supposing  such 
deed  to  be  void  as  a  grant  of  the  freehold  in 
future,  still  the  day  named  having  passed,  the 
plaintiff  was  entitled  to  recover,  the  deed 
amounting  to  a  covenant  to  stand  seised  to  the 
use  of  W.  B.  Doe  d.  Starling  v.  Prince,  15  Jur. 
632  ;  20  L.  J.,  C.  P.  223. 

The  8  &  9  Vict.  c.  106,  s.  4,  which  enacts, 
"  that  the  word  *  give,*  or  the  word  *  grant,'  in  a 
deed  shaU  not  imply  a  covenant  in  law :" — Held, 
inapplicable.    lb. 

Immediate  Freaholdf.] — By  lease  and  release 

before  8  &  9  Vict.  c.  106,  s,  2,  H.  conveyed  to 

W.  and  to  his  heirs  and  assigns  ceftain  freehold 

and  copyhold  premises,  to  hold  the  same  unto 

W.,  his  heirs  and  assigns,  from  and  immediately 

after  the  death  of  H.  to,  for,  and  upon  the  several 

uses,  ends,  intents,  and  purposes  thereinafter 

!  mentioned  : — Held,  that  by  the  premises  an  im- 

'  mediate  estate  of  fi-eehold  was  given  to  W.,  and 

>  that  the  habendum  had  not  the  effect  of  render- 

,  ing  the  deed  void,  or  giving  a  freehold  in  future. 

tioodtitle  d.  Dodicell  v.  Gihbs,  5  B.  &  C.  709  ;  8 

D.  &  R.  502. 

Contingent  Bight8.]~0n  the  31st  March, 
1852,  H.  demised  to  B.  for  ninety-nine  yeai's  a 
piece  of  land,  with  four  unfinished  houses  upon 
it,  B.  covenanting  that  he  would  complete  the 
houses  on  or  before  the  25th  June,  1852.  Pro- 
viso for  re-entry  on  default  made.  Upon  the 
31st  March,  1852,  B.  mortgaged  the  prcmiboi  to 
the  plaintiff,  and  gave  up  possession  to  him  after 
the  25th  June,  1852,  without  having  completed 
the  houses.  By  deed  of  the  30th  July,  1852,  H. 
assigned  to  the  defendant  the  premises,  and  all 
his  estate,  light,  title  and  interest  in,  to  or  out 
of  the  premises.  Whilst  the  plaintiff  was  in  pos- 
session, and  after  the  30th  July,  1852,  l^e  defen- 
dant entered  into  the  premises : — Held,  that  even 
if  the  right  of  entry  for  condition  broken  was 
capable  of  passing  by  assignment  by  virtue  of  8 
k  9  Vict,  c.  106,  s.  6,  yet  that  express  words  were 
necessary  to  pass  such  right  of  entry,  aud  that 
the  general  words,  '^  all  the  estate,  right,  title 
and  interest,"  in  the  deed  of  the  30th  July, 
were  not  sufficient.  Hunt  v.  Remnant  (Jn  error), 
9  Ex.  635 ;  23  L.  J.,  Ex.  135 ;  18  Jur.  335— 
,  Ex.  Ch. 
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Sale  of  Bight  of  Entry — ^Vendor  out  of  Poi- 
BOBsion — 82  Hen.  B,  c.  9,  8.  2.]— Although  32 
Hen.  8,  c.  9,  s.  2,  cannot  be  said  to  have  been  re- 
pealed by  8  &  9  Vict.  c.  106,  8.  6,  nevertheless 
since  the  passing  of  the  latter  statute  a  grant  of 
lands  to  which  the  grantor  has  a  title  existing 
in  fact,  but  of  which  he  has  never  been  in  pos- 
session, and  on  which  he  is  entitled  only  to  a 
right  of  entry,  will  be  valid,  even  although  at 
the  time  of  the  grant  a  litigation  is  pending  as 
to  the  title  to  the  lands.  A.  sought  to  recover 
by  ejectment  certain  lands ;  the  person  in  pos- 
session, amongst  other  defences,  alleged  that  one- 
fourth  share  thereof  belonged  to  B.,  who  had 
never  been  in  possession.  Thereupon  A.,  for  the 
sum  of  10/..  took  trom  B.  a  conveyance  dated 
the  4th  of  July,  1877,  of  his  share,  containing 
covenants  for  title  and  quiet  enjoyment.  The 
actual  value  of  B.'s  share  was  500/.  A.  then  re- 
covered possession  of  the  lands.  Before  the  date 
of  the  conveyance  B.  had  been  bankrupt,  and 
after  A.  had  recovered  possession  of  the  lands, 
B.'s  trustees  in  bankruptcy  recovered  possession 
from  A.  of  the  one-fourth  share  which  had  been 
conveyed  by  B.  to  A.  In  an  action  by  A.  against 
B.  for  damages  for  breach  of  the  covenants  for 
title  and  quiet  enjoyment : — Held,  that  the  con- 
veyance to  A.  from  B.  was  not  rendered  void  by 
32"Hen.  8,  c.  9.  s.  2,  Jenkimt  v.  Jmws,  9  Q.  B.  D. 
128  ;  51  L.  J.,  Q.  B.  438  ;  46  L.  T.  795  ;  30  W.  R. 
668— C.  A. 

Held,  also,  that  A.  was  entitled  to  recover  from 
B.  the  sum  of  500/.  as  damages.    lb, 

TTnder  Acts  of  Parliament.] — ^A  deed  of  con- 
veyance made  under  the  authority  of  an  act  of 
parliament  must  be  read  as  i£  the  sections  of  the 
act  were  incorporated  in  it.  A  conveyance 
granting  land  for  a  special  purpose  must  be  con- 
strued as  conveying  all  the  rights  necessarily 
incident  to  the  due  execution  of  that  purpose. 
Elliott  V.  North-Eastern  Railway  Company ^  10 
H.  L.  Cas.  333. 

Whether  the  conveyance  is  a  voluntary  bar- 
gain between  the  parties,  or  is  made  because  the 
act  gives  the  grantee  the  power  of  compelling  a 
grant,  these  rules  are  applicable.    Ih, 

b.    In  Bemainder. 

CrosB-Bemainden.] — Cross-remainders  cannot 
be  implied  in  a  deed,  and  can  only  be  raised  by 
proper  words  of  limitation,  however  plainly  ex- 
pressed the  intention  of  the  parties  may  be. 
Doe  d.  Fofiuett  v.  Wordey,  1  East,  416 ;  S,  P., 
Edwards  v.  Allist07iy  4  Russ.  78. 

Cross-remainders  may  lie  between  more  than 
two,  where  the  intent  is  plain.  Wright  v. 
Cadogan  (^Lord),  Cowp.  31 ;  Perry  v.  White^  1 
Dougl.  53,  n. ;  Cowp.  777 ;  Phiphard  v.  Mans- 
field, 1  Dougl.  53,  n. ;  Cowp.  797  ;  and  Doe  d. 
Burden  v.  JBurvilley  1  Dougl,  53,  n. ;  2  East, 
47,  n. 

Leaseholds  for  life  were  settled  by  a  deed  on 
the  parents  for  life,  with  remainder  to  the  chil- 
dren of  the  wife  equally  and  the  heirs  of  their 
bodies,  and  if  but  one  child  then  to  such  child 
and  the  heirs  of  his  body,  and  in  default  of  such 
issue  to  the  heirs  of  the  wife  : — Held,  that  there 
were  no  cross-remainders  between  the  children, 
and  that  on  the  death  of  a  child  without  issue, 
and  without  having  made  any  disposition,  his 
share  went  to  the  heir  of  the  wife.  Bainton  v. 
Baintmi,  34  Beav,  663, 


The  limitations  in  a  deed  werc  to  trustees  to 
the  use  of  A.  and  B.  for  their  lives,  remainder  to 
the  use  of  the  child  or  children  of  B.  in  tail  as 
tenants  in  common,  ^^  and  in  case  any  such  child 
or  children  should  die  without  issue  of  his,  her, 
or  their  bodies,  then  the  part  of  suoh  child  should 
be  and  remain  to  the  use  of  the  surviving  child 
or  children  of  B.,  and  the  heirs  of  his,  her  or 
their  bodies  issuing ;  and  in  case  all  the  said 
children  should  die  without  issue,  &c.,  then  to  A. 
in  fee : " — Held,  that  the  deed  created  cross- 
remainders  between  the  children  of  B, ;  and  that 
on  the  death  of  one  without  issue,  his  share 
vested  in  a  surviving  child,  and  the  heir  of  one 
deceased,  as  tenants  in  common.  Doe  d.  Watts 
V.  Wahieuyright,  5  T.  R.  427. 


In  Harriage  Settlement.] — ^A.,  by  mar- 


riage settlement,  conveyed  estates  to  trustees, 
with  remainder  to  his  children  of  the  marriage, 
share  and  share  alike  as  tenants  in  common  ; 
and  for  default  of  such  issue,  and  if  any  of  such 
children,  there  being  more  than  one,  should 
happen  to  die  without  issue  before  twenty-one, 
that  in  every  such  case  the  share  of  such  child 
should  go  to  the  survivors,  as  tenants  in  common ; 
and  in  case  all  such  children  should  die  without 
issue,  then  to  the  use  of  the  settlor  in  fee : — 
Held,  that  there  were  no  cross-remainders  be- 
tween the  children  of  the  marriage,  except  in 
the  case  of  a  child  having  died  without  issue, 
and  under  twenty-one,  and  that  one  of  the 
children  having  died  without  issue,  but  after 
twenty-one,  his  share  vested  in  the  settlor,  and 
not  the  survivor,  Meyri^h  v,  Whishaw^  2  B. 
&  A.  810. 

Settlement  of  the  wife's  estate  on  herself  for 
life,  remainder  to  the  husband  for  life,  if  any 
issue  of  the  marriage  so  long  lives,  remainder,  if 
she  dies  without  issue,  of  one  moiety  to  him  in 
fee,  and  of  the  other  to  the  wife's  relations :  his 
remainder  in  fee  does  not  arise,  unless  he  sur- 
vives his  wife.  Monkhm9e  v.  Wainhouse^  1  W, 
Bl.  638. 

If  an  estate  is  limited  by  deed  to  husband  and 
wife,  and  the  heirs  on  the  body  of  the  wife  by 
the  husband  to  be  begotten,  both  have  an  estate 
tail.     Denn  d.  Tnckett  v.  Oillett,  2  T.  R.  431. 

But  if  the  remainder  is  limited  to  the  heirs  of 
the  body  of  the  wife  by  the  husband  to  be  be- 
gotten, the  estate  tail  vests  in  the  wife  solelv. 
Ih, 

Settlement  to  C.  for  life,  remainder  to  the  heirs 
on  the  body  of  his  wife,  the  male  to  be  prefenred 
to  the  female,  is  an  estate  in  tail  male  in  the  first 
instance.  Denn  d.  Oreswick  v.  Ifobson,  5  Burr. 
2609. 

Amount  of  XBtate.]— Settlement  to  the  use  of 
G.  for  Ufe,  remainder  to  the  use  of  the  first  son 
of  the  body  of  G.  by  A.,  his  intended  wife  ;  and 
for  default  of  such  issue,  to  the  use  of  the  second, 
third  and  other  sons  of  the  body  of  G.  by  A., 
severally  and  successively  as  they  shall  be  in 
seniority  of  age,  and  of  the  several  heirs  male  of 
their  several  bodies ;  and  for  default  of  suck 
issue,  then  in  case  A.  should  be  enceinte  by  G., 
to  the  use  of  P.  till  A.  should  be  delivered,  in 
trust  for*  the  after-bom  child  or  children;  and 
in  case  such  should  be  a  son  or  sons,  to  the  use  of 
such  after-bom  son  or  sons,  severally  and  succes- 
sively as  they  should  be  in  priorty  of  birth  ; 
and  the  heirs  male  of  the  body  and  bodies  of 
such  after-bom  son  or  sons: — Held,  that  the 
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first  son  of  G.  by  A.,  bom  during  his  life,  took 
an  estate  tail.  Galley  v.  Barrington^  2  Bing. 
387  ;  10  Moore,  21. 

An  estate  to  A.  for  life  in  a  deed,  and  a  limita- 
tion of  the  estate  to  the  heirs  of  the  body  of  A. 
in  a  will  (though  the  estate  by  the  deed  was 
voluntary,  and  moved  from  the  testator  and  is 
recited  in  the  will),  do  not  unite  so  as  to  give  A. 
an  estate  tail,  but  the  heirs  of  his  body  take  by 
puffchase.  Doe  d.  F&nnereau  v,  Fonnerean^  2 
Dougl.  487. 

A  limitation  in  a  deed,  to  the  use  of  A.  for  life, 
with  remainder  to  the  first  son  of  the  body  of  A, 
lawfully  issuing,  and  for  default  of  such  issue  to 
the  second,  third,  and  other  sons  of  A.,  and  of 
the  several  heirs  male  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  respectively 
issuing,  gives  an  estate  in  tail  male  to  the  first 
son  of  A.     Owen  v.  Smyth,  2  H.  Bl.  694. 

Where  a  marriage  settlement  conveyed  an 
estate  to  trustees  for  the  use  of  the  settlor  for 
life,  then  to  the  use  of  his  wife  for  life,  and  then 
for  the  use  of  his  first  son  and  the  heirs  of  such 
first  son,  and  from  and  immediately  after  the 
determination  of  that  estate  for  the  use  of  his 
second,  third,  and  all  and  every  other  son  and 
sons,  and  their  several  and  respective  heirs  ;  and 
for  default  of  such  issue,  then  to  the  qie  of  all 
and  every  his  daughter  and  daughters,  and  their 
heirs,  to  take  as  tenants  in  commoB,  and  not  as 
joint  tenants  ;  and  for  want  of  wAi  issue,  then 
for  the  right  heirs  of  the  survivor  of  himself  and 
his  wife  for  ever: — Held,  that  wnder  these  limita- 
tions the  sons  took  successirely  estates  tail,  and 
the  daughters  an  estate  in  fee.  Doe  d.  Little- 
dale  V.  Smeddle,  2  B.  jc  A.  126. 

By  a  marriage  settlement,  land  was  conveyed 
to  trustees  to  the  use  of  the  husband  for  life, 
and  from  and  alter  his  decease,  in  case  the  wife 
survived  him,  to  the  use  and  intent  that  the  wife 
should  receive  14*.  per  week  ;  and  subject  thereto 
that  the  trustees  should,  from  time  to  time,  and 
at  all  times  thereafter,  stand  possessed  of  the 
residue  to  the  use  of  all  and  every  the  child  and 
children  of  his  former  wife,  viz.  A.,  B.,  C,  D. 
and  £.,  and  their  issue  lawfully  be^tten,  equally 
to  be  divided  amongst  them  in  equal  shares  and 
proportions,  as  tenants  in  common,  and  not  as 
joint-tenants,  and  his,  her,  or  their  respective 
issues  : — Held,  that  the  five  children  took  estates 
for  life,  and  that  no  estate  was  taken  by  grand- 
children bom  after  the  settlement  and  before 
the  death  of  the  settlor,  the  husband,  or  by 
grandchildren  bom  after  his  death.  Wheeler  v. 
Duke,  1  C.  &  M.  210  ;  3  Tyr.  61. 


Trnst  Estates.] — By  deed  and  fine,  an 


th 


estate  was  limited  to  the  use  of  the  husband  for 
life,  remainder  to  trustees  and  their  heirs  during 
his  life,  to  preserve  contingent  remainders,  re- 
mainder to  the  wife  for  life,  remainder  to  the 
trustees  and  their  heirs  (not  saying  during  her 
life),  in  trust  to  support  the  contingent  uses  and 
estates  thereinafter  limited,  remainder  to  the 
first  and  other  sons  in  tail,  remainder  to  the  wife 
in  tail,  remainder  in  default  of  issue  to  such 
persons  and  for  such  estates  as  she  should  ap- 
point : — Held,  that  the  trustees  took  a  legal  estate 
in  fee  after  the  determination  of  the  wife's  life 
estate,  and  that  all  the  subsequent  limitations 
were  trust  estates.  Vertahle  v.  Morrutj  7  T.  R. 
438. 

B.  devised  to  his  only  son,  E.,  for  life,  remainder 
to  his  issue  in  tail,  remainder  to  B.'s  two  daughters 


in  tail,  remainder  to  B.*s  right  heirs :  the  two 
daughters  suffered  recoveries  to  the  use  of  B.; 
and  by  an  act  of  parliament  reciting  the  will, 
the  recoveries,  and  that  E.  had  no  issue,  trustees 
were  empowered  to  sell  the  estates  devised,  and 
to  lay  out  the  purchase-money  in  the  purchase 
of  other  estates,  to  be  settled  to  such  of  the  uses 
in  the  will  of  B.  as  should  be  existing,  undeter- 
mined, or  capable  of  t^ing  effect  at  the  time 
of  the  sale  :  the  trustees  sold,  and  bought  with 
the  pnrchase-moner  an  estate,  which,  by  a  con- 
veyance reciting  the  will  of  B.  and  the  act,  was 
conveyed  to  them  to  such  of  the  uses  in  the  will 
of  B.  as  were  then  existing,  undetermined,  and 
capable  of  taking  effect : — Held,  that  under  the 
conveyance  the  trustees  took  a  fee.  Wbrthani 
V.  Maokmnon,  8  Bing.  564 ;  1  M.  &  Scott.  543. 

**H#irs  Male."] — ^By  a  marriage  settlement ^ 
WhitMcre  was  limited  to  A.  for  life ;  remainder 
to  trustees  during  the  life  of  A.  to  preserve  con- 
tingent remainders ;  remainder  to  B.  for  life ; 
remainder  to  the  trustees  during  the  life  of  B. 
to  preserve,  &c. ;  remainder  to  the  sons  of  B.  by 
D.  successively  in  tail  male ;  remainder  to  the 
right  heirs  male  of  B.  for  ever.  By  the  same 
deed  Blackacre  was  limited  to  B.  for  life ;  re- 
mainder to  trustees,  during  the  life  of  B.,  to  pre- 
serve, &c. ;  remainder  to  D.  for  life,  for  raising 
out  of  the  rents  an  annuity,  and  subject  thereto 
to  the  sons  of  B.  by  D.  successively  in  tail  male ; 
remainder  to  the  trustees  to  the  use  of  the  issue 
female  of  B.  by  D.,  for  raising  portions  and  main- 
tenance until  twenty-one  ;  and  after  raising  such 
sums,  or  in  default  of  issue  female,  to  the  use  of 
the  right  heirs  male  of  B.  for  over  : — Held,  first, 
that  the  words  "heirs  male"  were  woitis  of 
limitation,  and  gave  B.  the  ultimate  remainder 
in  fee,  and  that  even  if  they  were  words  of  pur-  • 
chase,  they  created  a  remainder  contingent 
during  B.'s  life,  which  upon  his  death  vested  in 
his  heir,  by  whom  it  was  devisable.  Secondly^ 
that  the  trustees  took  at  most  a  limited  fee, 
determinable  on  the  portions  being  raised,  and 
that  after  twenty  years'  adverse  possession  as 
against  them,  their  right  must  be  presumed  to 
have  been  satisfied  or  released.  Doe  d.  Bume 
V,  Martyn,  2  M.  &  R.  485  ;  8  B.  &  C.  487. 

Estates  were  limited  to  C.  for  his  life ;  remainder 
to  such  one  or  more  of  his  children  as  he  should 
appoint ;  remainder,  in  default  of  appointment, 
to  D.,  the  first  son  of  C,  and  the  heirs  of  D.'a 
body.  C.  appointed  to  D.  for  D.'s  life,  remainder 
to  a  daughter  of  C.  for  her  life.  It  being  ad- 
mitted that  all  the  limitations  were  to  be  read 
as  one  conveyance,  quaere,  whether  the  life  estate, 
when  vested  in  D.,  united  with  the  estate  limited 
to  0.  and  the  heirs  of  his  body,  under  the  rule  in 
Shelley's  case.  Semble,  per  Lord  Denman,  0.  J., 
Littledale,  J.,  and  Patteson,  J.,  that  the  rule  doea 
not  apply  to  such  a  limitation.  Doe  d.  NwhoU 
son  V.  Wel/ord,  12  A.  &  E.  61 ;  4  P.  &  D.  77. 

But  held,  that,  if  the  rule  was  applicable,  the 
limitations  did  not  so  unite  as  to  displace  the 
intervening  estates ;  and  therefore  D,  could  not 
bar  these  by  a  recovery.    lb, 

**  Shares."]— Prior  to  the  marriage  of  E.  and 
B.,  lands,  of  which  E.  H.,  the  mother  of  E.,  was 
seised  in  fee,  were  settled  to  the  use  of  B.,  -the 
husband  of  E.,  for  his  life,  and  then  with  re- 
mainder to  the  use  of  £.,  his  intended  wife,  for 
her  life,  with  remainder  to  the  use  of  all  anc" 
every  the  children  of  the  body  of   B.   on  *^ 
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body  of  E.y  to  be  begotten,  to  be  equally  divided 
among  them,  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants, 
and  of  the  heirs  of  the  bodies  of  all  and  every 
such  children  lawfully  issuing ;  and  in  case  one 
or  more  of  such  children  should  happen  to  die 
without  issue  of  his  or  their*  body  or  bodies, 
then  as  te  the  share  or  shares  of  him  or  them  so 
dying  without  issue,  to  the  use  of  the  survivors 
or  o&ers  of  them,  share  and  share  alike,  to  take 
as  tenants  in  common,  not  as  joint  tenants,  and 
the  heirs  of  their  bodies  lawfully  issuing;  and  in 
case  all  such  children  but  one  should  happen  to 
die  without  issue,  or  if  there  should  be  but  one 
such  child,  then  to  the  use  of  such  surviving  or 
•only  child  and  of  the  heirs  of  his  or  her  Ixdy 
lawfully  issuing ;  and  for  default  of  such  issue, 
then  to  the  use  of  E.,  the  wife  of  W..H.,  and  of 
her  heirs  and  assigns  for  ever.  The  marriage 
was  duly  solemnized.  There  was  issue  of  it  eight 
children,  three  of  whom  died  in  infancy,  un- 
married, and  in  the  lifetime  of  their  parents. 
E.  the  wife  of  B.,  survived  both  W.  H.  and 
his  wife,  E.  H. : — Held,  that  the  word  "  share  " 
included  every  interest  which  each  child  took 
under  the  limitations  of  the  settlement,  and  that 
cross-remainders  were  created  by  apt  words  as 
well  in  respect  of  the  accruing  as  of  the  original 
shares.  Doe  d.  CUft  v.  Billhead,  4  Ex.  110 ; 
18  L.  J.,  Ex.  441. 

Grant  by  Crown.]— An  estate,  granted  by  the 
crown  te  a  subject  as  tenant  in  tail  for  services, 
is  not  barred  so  as  to  destroy  the  reversion  of 
the  crown,  although  two  private  acts  of  parlia- 
ment may  have  been  passed,  confirming  a  settle- 
ment by  the  tenant  in  tail,  purporting  to  pass 
such  reversion,  the  crown  being  a  party  to  neither 
of  such  acts,  and  each  of  tiiem  containing  a 
saving  clause,  by  which  its  rights  were  expressly 
reserved.    Mitjord  v.  Elliott,  1  Moore,  434. 

Contingent  Bonudnders.] — Where  by  a  mar- 
riage settlement,  lands  were  conveyed  to  the  use 
of  the  settlor  for  life,  remainder  to  his  wife  for 
life,  remainder,  if  there  should  be  only  one  child 
of  the  marriage  living  at  the  death  of  the  sur- 
vivor of  the  settlor  and  his  wife,  and  no  such 
child  dead  leaving  issue,  to  such  surviving  child 
in  fee ;  but  if,  at  the  death  of  the  survivor  of  the 
settlor  and  his  wife  there  should  be  more  than 
one  child  living,  or  a  child  or  children  should 
have  died  leaving  issue,  then,  to  such  surviving 
child  or  children  and  such  children's  children, 
as  tenants  in  common  in  tail;  with  cross  re- 
mainders, and  for  default  of  all  such  issue,  to  the 
defendant  in  fee.  The  settlor  and  his  wife  died 
without  leaving  any  child  or  children,  or  issue  of 
child  or  children  them  surviving,  and  all  the  pre- 
ceding limitations  failed: — Held,  that  the  rc- 
mainder  to  the  defendant  was  an  independent  re- 
mainder and  took  effect,  and  that  it  was  not 
contingent  upon  the  preceding  limitations  in 
tail,  and  dependent  on  their  having  vested.  Doc 
d.  Lees  v.  Ford,  2  El.  &  Bl.  979  ;  2  0.  L.  B.  664  ; 
23  L.  J.,  Q.  B.  53  ;  18  Jur.  420. 

By  an  indenture  in  1804,  hereditaments  were 
settled  to  the  uses  of  such  persons  as  the  settlor 
should  by  deed  or  will  appoint ;  and  in  default 
of  appointment  to  the  use  of  the  settlor  in  tail 
geuei^  ;  remainder  to  J.  L.,  the  second  son  of 
the  late  Sir  J.  L.,  for  life ;  remainder  to  the 
eldest  son,  J.  L.,  in  tail  male  \  remainder  to  the 


second,  third,  fourth,  fifth  and  all  and  every 
other,  the  son  and  sons  of  the  body  of  J.  L.  in 
tail  male ;  remainder  to  L.  C.  for  life,  with  re- 
mainders over :  subject  to  a  proviso,  "  that  in 
case  J.  L.,  or  any  issue  male  of  his  body,  shall  be- 
come entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the  family  estates  of 
Sir  J.  L.,  deceased,  then  and  in  every  such  case 
the  uses  and  estates  hereinbefore  limited,  ex- 
pressed and  declared  of  and  concerning  the  he- 
reditaments to  or  for  the  benefit  of  him  or  them 
who  shall  so  become  entitled  to  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  family 
estates  of  Sir  J.  L.,  and  to  and  for  the  benefit  of 
the  issue  male  of  such  person  or  persons  so  be- 
coming entitled,  shall  cease,  deteimine,  and  be 
absolutely  null  and  void  ;  and  then  and  in  every 
such  case,  all  and  singular  the  premises  shall  im- 
mediately thereupon,  from  time  to  time,  divest 
out  of  the  person  or  persons  so  becoming  entitled, 
and  shall  go  over  in  such  and  the  same  manher 
to  all  intents  and  purposes,  as  if  such  person  or 
persons  so  becoming  entitled  were  actually  dead 
without  issue  male."  J.  L.,  as  the  second  son  of 
the  late  Sir  J.  L.,  became  entitled  to  the  posses- 
sion of  the  &mily  estates  mentioned  in  the  pro- 
viso, in  the  lifetime  of  the  testator,  who  after- 
wards died  without  issue,  and  without  having 
exercised  the  power  of  appointment.  At  the 
time  of  his  death  there  were  living  J.  L.  (then 
Sir  J.  L.,  who  had  become  entitled  to  the  family 
estate),  J.  H.  L.,  the  eldest  son  of  Sir  J.  L.,  the 
son,  H.  L.,  his  second  son,  and  four  other  sons  ; 
also  L.  C.  mentioned  in  the  indenture  : — Held, 
that  the  remainders  to  the  sons  of  J.  L.  were  de- 
stroyed ;  and  that  L.  C.  took  an  estate  for  life. 
Morriee  v.  Laaghant,  8  M.  &  W.  194. 


Limitations  nndor  10  ft  11  Wia  8,  e.  16.] 


— An  estate  which,  by  virtue  of  settlement,  de- 
volves on  a  posthumous  heir  as  tenant  in  tail  by 
descent,  is  not  a  settled  estate  within  the  opera- 
tion of  this  enactment.  Richardt  v.  Richards, 
Johns.  754 ;  29  L.  J.,  Ch.  886  ;  6  Jur.,  N.  S. 
1145. 

c.  Other  Scatters. 

An  estate  was  settled  by  deed,  after  several 
preceding  estates  tail,  to  the  use  of  all  and  every 
the  nearest  of  kin  in  equal  degree  to  A.,  at  the 
time  of  her  decease  without  issue,  of  the  name  of 
B  : — Held,  that  a  person  who  at  the  time  of  A.'s 
death  was  her  nearest  of  kin  bom  with  the  name 
of  B.,  but  who  was  not  her  nearest  of  kin,  and 
who  had,  previously  to  her  death,  married  and 
assumed  her  husband's  name,  was  not  entitled  to 
take  under  the  deed.  Doe  d.  Wright  v.  Flumptre, 
3  B.  &  A.  474. 

Where  an  equitable  and  a  legal  estate  in  the 
same  premises  vest  in  the  same  person,  the  equit- 
able interest  will  merge  in  the  legaL  Wade  v, 
Paget,  1  Burr.  C.  C.  363. 

Strangors.]— Before  8  &  9  Vict.  c.  106,  s.  5,  a 
deed  inter  partes  could  not  operate  as  a  release 
to  strangers.    Storer  v.  Gordon,  3  M.  &  S.  308. 

A  right  of  entry  could  not  be  reserved  to  a 
stranger  to  the  estate.  Doe  d.  Barber  v.  LaW' 
rence,  4  Taunt.  23. 
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ESTOPPEL. 

I.  General  Pbixciples. 

II.  By  Becobd. 

1.  General  Princljdes,  1073. 

2.  In  what  Ca^eit,  1082. 

3.  Against  what  Parties^  1085. 

4.  Judgments  of  what  Courts^  1092. 

5.  Pleading  and  Proeecdingn  tliereon, 

a.  Generally,  1099. 

h,  Nul  Tiel  Kecoitl,  1 101. 

III.  By  Deed. 

1.  Parties,  1103. 

2.  By  Jitdtaly  1107. 

3.  LandUtrd  and  Tenant ,  1109. 

4.  Mortga-geSj  1112. 

5.  Ja  <)^/t^f7'  Cases,  1114. 

6.  Pleading,  1118. 

IV.  By  Matteb  in  Pais. 

1.  Principles,  1118. 

2.  4S^7'£»,  <5y;.,  1122. 

8.  Bills  of  Ejcchunge,  <Jv.,  1127. 
4.  Acts  of  Agents,  \\2^, 
6.  //y  Assign/nent  or  Use  of  Patents, 
1132. 

6.  Belirery  Orders  and  Bills  of  leading, 

1133. 

7.  Qirriers  and  Bailee,  1135. 

8.  In  Other  Gases,  1137. 

9.  Pleading,  1150. 

I.    GENERAL    PRINCIPLES. 

IXefinitloii.] — An  estoppel  may  be  said  to  exist 
where  a  person  is  compelled  to  admit  ^at  to  be 
true  which  is  not  true,  and  to  act  upon  a  theoiy 
which  is  contrary  to  the  truth.  This  formula 
nearly  Approaches  a  correct  definition  of  estoppel. 
fiimm  y.  Anglo-American  TeUgraph  Company 
(per  Bramwell,  L.  J.),  5  Q.  B.  D.  188,  at  p.  202  ; 
49  L.  J.  Q.-B.  392  ;  42  L.  T.  37  ;  28  W.  R.  290  ; 
44  J.  P.  280— 0.  A. 

.  Does  net  apply  to  Act  of  Parliament.]— The 
doctrine  of  estoppel  cannot  be  applied  to  an  act 
of  parliament.  Estoppel  only  applies  to  a  con- 
tract inter  partes,  and  It  is  not  competent  to 
parties  to  estop  themselyes  or  anybody  else  in 
the  face  of  an  act  of  parliament.  StapUford 
Colliery  Company,  In  re,  Barrow*s  ease,  14  Ch. 
D.  432,  at  p.  441  ;  49  L.  J.  Ch.  498,  at  p.  501  ; 
41  L.  T.  755 ;  28  W.  R.  270— per  V.-C.  B. 


U.    BY    RECORD. 
1.  Genebal  Pbinciples. 

Same  Hatters  and  Parties.j—The  judgment  of 
a  court  of  competent  jurisdiction  is,  as  evidence, 
conclusive  as  to  the  matters  at  issue,  whenever 
the  same  matters  shall  be  afterwards  in  question 


between  the  same  parties  in  another  court. 
Hitters  v.  Allfrey,  10  L.  R.,  C.  P.  29  ;  44  L.  J., 
C.  P.  73  ;  31  L.  T.  878  ;  23  W.  R.  442.  Comjwe 
National  Bolivian  Navigation  Cttrnpauy  v.  H7/- 
son,  5  App.  Cas.  176  ;  43  L.  T.  60— H.  L.  (E.). 

Judgment  Necessary.] — One  personal  action 
not  going  on  to  judgment  is  no  bar  to  another 
for  the  same  cause,  llitchin  v.  Camj^bcU,  2  W. 
BL,  831  ;  3  Wils.  304  ;  Lofft,  208. 

Same  Thing  to  be  Reoovered.]— To  constitute  a 
plea  of  res  judicata,  it  must  be  shewn  that  the 
former  suit  was  one  in  which  the  plaintiff  might 
have  recovered  precisely  that  which  he  seeks  to 
recover  in  the  second  suit.  Nelson  v.  Couch, 
16  C.  B.,  N.  S.  99 ;  10  Jur.,  N.  S.  3G6  ;  8  L.  T. 
577;  11  W.  R.  964. 

Where,  therefore,  a  plaintiff  had  under  a  decree 
of  the  Admiralty  Court  in  a  suit  for  a  collision 
obtained  the  whole  proceeds  of  the  sale  of  the 
defendant's  vessel : — Held,  that  such  recovery 
was  no  bar  to  a  subsequent  action  in  a  court  of 
common  law,  the  amount  so  recovered  in  the 
Admindty  Court  being  insufficient  to  cover  the 
damage  the  plaintiff  had  sustained.    Ih, 

Pleadings — Contents  ol]— The  &cts  actually 
decided  by  an  issue  in  any  suit  cannot  be  again 
litigated  between  thesame  parties,  and  are  conclu- 
sive evidence  between  them  ;  so  are  the  material 
facts  alleged  by  one  party,  which  are  directly 
admitted  by  the  opposite  party,  or  indirectly 
admitted  by  making  a  traverse  on  some  other 
facts,  if  the  traverse  is  found  against  the  party 
making  it.  But  the  statements  of  a  paity  in  a 
declaration  or  a  plea,  though  for  the  purposes  of 
the  cause  he  is  bound  by  those  that  are  material, 
ought  not,  it  should  seem,  to  be  treated  as  con- 
fessions of  the  truth  of  the  facts  stated.  Boileau 
7.  Rutlin,  2  Ex.  665. 

Deeree  and  Pleadings  eoniiderod.]— The  verdict 
on  issues  in  a  suit  between  predecessors  in  title 
does  not,  in  itself,  create  an  estoppeL  The 
decree  and  the  pleadings  must  be  taken  into 
consideration.  Rolnnson  v.  Buleep  Singh,  11 
Ch,  D.  798 ;  48  L.  J.,  Ch.  758  ;  89  L.  T.  313  ;  27 
W.  R.  21— C.  A. 

Grounds  of  Deeiiion.]- A  judgment  is  not  only 
conclusive  with  reference  to  the  actual  matter 
decided,  but  also  with  reference  to  the  g^unds 
of  the  decision,  provided  that  the  grounds  of 
the  decision  can  be  clearly  discovered  from  the 
judgment  itself.  Bank  of  Binditstan,  China, 
and  Japan,  In  re,  Alison^ s  case,  9  L.  R.,  Ch.  1  ; 
43L.J.,  Ch.  1;  22  W.  R.  113. 

Grounds  of  Bolief  different.]— The  defence  of 
res  judicata  cannot  be  sustained  where  the 
grounds  of  relief  alleged  by  the  bills  in  the  two 
suits  are  different.  IlufUer  v.  Stewart,  4  De  G., 
F.  &  J.  168. 

Point  aetnally  Becided  though  not  then  in 
Issue.] — A  judgment  concludes  not  merely  as  to 
the  point  actually  decided,  but  as  to  a  matter 
which  it  was  necessary  to  decide,  and  which  was 
actually  decided  as  the  groundwork  of  the  de- 
cision itself,  though  not  then  directly  the  point 
at  issue.  lieg.  v.  Uartington  Middle  Quarter 
iTownship^,  4  El.  &  Bl.  780  ;  3  C.  L.  R.  664  ;  24 
L.  J.,  M.  C,  98  ;  1  Jur.,  N.  S.  686. 
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Pleading  Xattera  not  EaiMd  in  Preyioiu 
Action.] — A  defendant,  by  allowing  judgment  to 
go  by  default  in  an  action  to  which  he  has  a 
good  defence,  is  not  estopped  from  pleading  such 
defence  in  a  subsequent  action  against  him  by 
the  same  plaintifE,  \i  such  defence  is  not  incon- 
sistent with  any  traversable  averment  in  the 
declaration  in  the  former  action.  Howlett  v. 
Tarte,  10  C.  B.,  N.  S.  813  ;  31  L.  J.,  C.  P.  146 ; 
9  W.  R.  868. 

Therefore  where,  in  an  action  in  which  judg- 
ment by  default  was  obtained,  the  declaration 
was  for  non-payment  of  rent  which  had  accrued 
due  under  an  agreement  to  grant  a  lease,  and  the 
plaintiff,  in  a  subsequent  action,  sued  the  defen- 
dant for  further  rent  under  the  agreement,  he  is 
not  estopped  from  pleading  in  such  action  that 
a  yearly  tenancy  had,  by  agreement  between  the 
parties,  been  substituted  for  the  defendant's  in- 
terest under  the  agreement  declared  on,  and  that 
such  yearly  tenancy  had  been  duly  put  an  end 
to  before  the  accruing  of  the  cause  of  action. 
Xh. 

If,  when  a  plaintiff  could  reply  an  avoidance 
of  the  release,  instead  of  doing  so,  he  confesses 
such  plea  and  receives  the  costs  of  the  cause  up 
to  the  time  of  pleading  such  plea,  as  he  is  en- 
titled to  do  by  rules  22  and  23,  B^.  Gen.,  T.  T. 
^853,  he  is  estopped  from  bringing  any  fresh 
action  for  any  claun  which  he  might  have  thus 
set  up  in  the  first  action  ;  for  the  effect  of  such 
confession  is  not  that  of  a  mere  nolle  prosequi, 
but  of  a  final  judgment  for  the  defendant. 
u\'e!winfftan  v.  Levy,  5  L.  R.,  C.  P.  607  ;  39  L.  J., 
C.  P.  334  ;  23  L.  1\  70  ;  18  W.  R.  1198.  Affirmed 
on  appeal.  6  L.  R.,  C.  P.  180  ;  40  Ju.  J.,  C.  P.  29  ; 
23  L.  T.  595  ;  19  W.  R.  473— Ex.  Ch. 

Where  Judgment  stands,  it  cannot  be  im- 
peached by  •nbsequent  Action.] — ^A  judgment 
which  has  been  regularly  and  in  good  faith 
signed,  though  for  an  amount*  greater  than  is 
actually  due,  although  it  is  afterwards  set  aside, 
furnishes  a  defence  to  an  action  brought  against 
the  party  who  causes  the  defendant  to  be  arrested 
under  a  ca.  sa.  sued  out  upon  it.  Secus,  if  the 
judgment  has  been  signed  irregularly  or  in  bad 
faith.  Smith  v.  Sydney,  22  L.  T.  16  ;  18  W.  R. 
028. 

In  order  to  determine  whether  the  party  who 
causes  the  arrest  is  a  wrongdoer,  the  court  will 
look  and  see  what  were  the  grounds  on  which 
the  judgment  was  set  aside.  Action  for  false 
imprisonment.  Plea,  a  justification  under  a  ca. 
sa.  upon  a  judgment  for  34/.  9«.  Replication, 
that  the  judgment  was  irregularly  signed  for  S4Z. 
9«.,  there  being  only  16/.  Is.  due,  as  the  parties 
who  sued  out  the  ca.  sa.  well  knew,  and  that  for 
that  cause  it  was  set  aside  by  the  master,  and  the 
money  paid  in  excess  of  the  amount  due  ordered 
to  be  repaid.  Rejoinder,  that  the  judgment  was 
regularly  signed  on  the  non-appearance  of  the  de- 
fendant to  a  writ  specially  indorsed,  and  was  not 
set  aside  for  irregularity : — Held,  that  the  judg- 
ment having  been  r^rularly  signed,  and  not  hav- 
ing been  set  aside  for  bad  faith,  an  action  could 
not  be  maintained  against  the  defendant,  who 
had  caused  the  plaintiff  to  be  arrested  under  the 
ca.  sa.  issued  uiK>n  it.    lb. 

A  testator  directed  his  trustees  to  hold  certain 
real  and  residuary  personal  estate  upon  trust,  to 
pay  thereout  to  his  widow  for  life  such  an  annual 
sum  as,  together  with  the  income  of  a  settled 
fund  of  10,000/.,  "  shall  produce  to  her  a  cleai- 


annual  income  of  1,5002.,"  and  declared  that 
**  no  deduction  shall  be  made  from  any  of  the 
legacies  given  by  this  my  will  for  the  legacy  tax, 
or  any  other  matter,  cause  or  thing  whatsoever." 
The  testator's  estate  had  been  administered  by 
the  court,  and  by  orders  made  in  1861  and 
1863,  the  trustees  had  been  directed  to  pay  the 
annuity  to  the  widow  during  her  life,  or  until 
further  order,  free  of  all  deductions  except  in- 
come tax.  On  petition  by  the  widow^,  in  1882, 
that  the  income  tax,  which  had  been  deducted 
from  her  annuity  during  the  previous  years, 
might  be  repaid  to  her  out  of  the  testator's  estate : 
—Held,  that  the  orders  of  1861  and  1863  were 
final  as  to  the  rights  of  the  parties,  and  could 
not  now  "be  reconsidered.  Peareth  v.  Marriott, 
22  Ch.  D.  182  ;  52  L.  J.,  Ch.  221  ;  48  L.  T.  170  ; 
31  W.  R.  68— C.  A. 

Justices  made  an  order  in  bastardy  directing 
the  putative  father  to  pay  until  the  mother 
man-ied,  and  the  father  accordingly  made  pay- 
ments, some  of  which  were  made  within  a  year 
from  the  birth.  Afterwards  the  mother  married, 
but  her  husband  died,  and  thereupon  on  her  ap- 
plication justices  made  a  second  order  on  the 
putative  father  to  pay  : — Held,  that  the  matter 
was  res  judicata,  and  therefore  the  order  was 
invaUd.  WHliamit  v.  Davie*.  11  Q.  B.  D.  74  ; 
62  L.  J.,  M.  C.  87  ;  47  J.  P.  681. 

Conditions  of  sale  represented  that  a  deed 
under  which  C.  claimed  an  interest  in  the  estate 
was  a  forgery,  and  that  the  vendor  had  made  his 
affidavit  to  that  effect,  and  that  the  purchaser 
therefore  should  not  take  any  objections  to  the 
title  by  reason  of  the  deed.  The  purchaser  after- 
wards refused  to  complete  the  purchase,  brought 
an  action  for  his  deposit,  and  obtained  a  verdict, 
the  jury  declaring  the  deed  to  be  genuine.  I n  this 
state  of  circumstances,  it  was  held  by  a  court  of 
law  that  the  purchaser  was  precluded  from  re- 
scinding the  contract  on  the  ground  that  the 
statement  of  the  vendor  turned  out  to  be  untrue ; 
and  by  a  court  of  equity,>that  the  vendor  in  case 
he  could  make  a  good  title  in  other  I'espects  was 
entitled  to  a  decree  for  specific  performance. 
Ckittell  V.  Corrall,  3  Y.  &  C.  413 ;  ^'.  C,  Corrall 
V.  CatteU,  4  M.  &  W.  734. 

The  plaintiff,  a  sheriff,  levied  upon  goods  in 
the  possession  of  the  defendants,  who  were 
agents  for  their  sale,  and  who  proceeded  with 
the  sale  which  had  then  been  advertised.  The 
defendants,  by  inadvertence,  failed  to  appear 
upon  an  interpleader  summons  taken  out  by 
the  sheriff  in  the  action  concerning  which  he 
was  obeying  the  writ  of  fi.  fa. »  and  the  defen- 
dants were  barred.  They  subsequently  at- 
tempted to  rescind  the  order,  but  failed,  and 
their  appeal  to  the  court  w^as  also  dismissed. 
This  action  was  brought  to  recover  the  proceeds 
of  the  sale  : — Held,  that  the  defendants  could 
not  set  up  as  a  defence  to  the  action  the  facts  by 
which  they  claimed  to  be  entitled  to  the  goods 
upon  which  the  sheriff  had  levied.  WiUiams 
V.  Richardtfan,  36  L.  T.  506. 

I  cannot  imagine  anything  more  unsafe  than 
to  attempt  to  cut  down  the  effect  of  judgments 
distinct  and  absolute  on  the  face  of  them,  on  a 
surmise  that  the  case  was  imperfectly  considered 
or  that  the  court  had  not  proper  materials  for  a 
judgment.  Especially  does  it  appear  to  me  un- 
safe to  enter  on  such  speculations  after  the  lapse 
of  nearly  a  century,  when  every  source  of  in- 
formation except  what  is  written  in  the  judg- 
ment,  has   been  dried  up  by   lapse  of  time. 
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Dundas  v.  Waddell,  6  App.  Cas.  263— per  Cairns, 
L.  C. 

In  an  action  by  A.  against  B.  for  breaking  and 
entering  A.*s  land,  and  bailding  thereon  a  wall 
and  a  cornice,  the  issue  on  the  plea  of  liberom 
tenementum  was  fonnd  in  B/s  favour.  In  a 
subsequent  action  by  B.'s  devisees  against  A.  and 
his  wife,  the  plaintiffs  declared  for  an  injury  to 
their  reversion  by  the  wife  in  pulling  down  part 
of  a  wall  and  a  cornice  built  on  land  in  the  oc- 
cupation of  the  plaintiffs*  tenant,  and  described 
as  in  the  former  action.  The  defendants  denied 
that  the  reversion  was  the  plaintiffs'.  At  the 
trial,  the  plaintiffs  having  put  the  record  of  the 
former  action  in  evidence,  the  defendants  ad- 
mitted that  the  wife  had  no  title  but  her  hus- 
band's, but  .proposed  to  shew  that  in  the  former 
action  the  land  overhung  by  the  cornice  was  not 
in  litigation  : — Held,  first,  that  the  plaintiffs 
could  not  have  replied  to  the  plea  by  way  of  es- 
topr)el.  ^Vh^ttaJter  v.  Ja^ikson,  2  H.  &  C.  926  ; 
33  L.  J.,  Ex.  181  ;  11  L.  T.  155. 

Held,  secondly,  that  the  record  was  conclusive 
as  to  the  title  to  the  land  overhung  by  the 
cornice  at  the  period  to  which  the  plea  of 
liberum  tenementum  referred,  and  that  the  evi- 
dence tendered  was  rejected  rightly.    lb, 

A  declaration  stated,  that  A.  had  in  a  former 
action  issued  a  writ  of  summons  against  H.,  spe- 
cially indorsed  for  28/.,  and  that,  although  H. 
paid  10/.  before  judgment,  thereby  reducing  the 
debt  to  a  sum  under  20/.,  A.  maliciously,  and 
without  reasonable  or  probable  cause,  signed 
judgment  for  28/.  and  costs  (as  appeared  by  the 
then  record),  and  issued  a  ca.  sa.  and  arrested 
him,  and  compelled  him  to  pay  35/.  : — Held, 
that  while  the  judgment  in  the  former  action 
subsisted  in  its  entirety,  no  averment  by  either 
party  could  be  admitted  to  contravert  it  ;  and 
that,  therefore,  H.  could  not  maintain  this  ac- 
tion against  A.  Huffer  v.  AUen^  2  L.  R.,  Ex.  15  ; 
36  L.  J.,  Ex.  17 ;  12  Jur.,  N.  S.  930;  15  L.  T. 
225  ;  4  H.  &  C.  634. 

Judgment  not  to  be  Varied  by  Evidenee  in 
Second  Action.] — A  record,  as  evidence  only  of 
what  is  in  issue  and  appears  on  the  record,  ought 
to  be  conclusive  of  the  matter ;  therefore  evi- 
dence is  not  admissible  to  shew  that  any  matter 
occurred  at  the  trial  not  appearing  on  the  face 
of  the  record.     Sintzeniok  v.  Lucais,  1  Esp.  44. 

In  an  action  of  ejectment  the  defendant,  in 
order  to  shew  a  surrender,  by  operation  of  law, 
of  a  tenancy,  previously  subsisting  in  the  plain- 
tiff, proposed  to  give  parol  evidence  that  a  pre- 
vious action  between  the  same  parties,  but  not 
affecting  the  land,  had  been  compromised  by 
their  counsel  : — Held,  that,  as  the  postea  in  the 
former  action  contained  nothing  from  which  it 
could  be  inferred  that  the  verdict  in  that  action 
had  been  taken  by  consent,  no  foundation  was 
laid  for  the  reception  of  such  evidence  as  ex- 
planatory of  the  record  ;  and  that  the  evidence 
tended  to  contradict  the  record,  and  was  inad- 
missible.    Keane  v.  O'Brien^  5  Ir.  R.,  C.  L.  531. 

Validity  of  Bnle  or  Order.]— A  party  who  has 
accepted  costs  under  a  judge's  order  cannot 
subsequently  question  the  validity  of  the  order. 
Tinkler  v.  Uilder,  7  D.  &  L.  61  ;  4  Ex.  187  ;  18 
L.  J.,  Ex.  429 ;  13  Jur.  684. 

Action  for  breaking  and  entering  the  plain- 
tiff's house  and  seizing  liis  goods.  Plea,  that  the 
defendant  brought  an  action  against  the  plain- 


tiff, which  was  referred  to  arbitration  by  an 
agreement,  afterwards  made  a  rule  of  court  ; 
that  the  arbitrator  awarded  a  certain  sum  to  be 
due  to  the  defendant,  and  ordered  the  plaintiff 
to  pay  it  on  a  certain  day,  which  he  refusing  to 
do,  the  defendant  issued  a  fi.  fa.,  and  levied  on 
the  plaintiff's  goods.  Replication,  that,  by  a 
rule  of  court,  it  was  ordered,  that  the  writ 
should  be  set  aside  for  irregularity.  Rejoinder 
(by  way  of  estoppel),  that  i5ter  the  making  of 
that  rule  of  court,  the  plaintiff  ruled  the  sheriff 
to  return  the  fi.  fa.  : — Held,  that  the  replication 
was  good,  and  that  it  was  unnecessary  to  aver 
that  the  rule  of  court  was  acted  on.  Jone$  v. 
WUliamf,  8  M.  &  W.  349 ;  9  D.  P.  C.  702 ;  5  Jur. 
895. 

Held,  also,  that  the  plaintiff,  by  ruling  the 
sheriff  to  return  the  writ,  was  not  estopped  from 
shewing  that  it  was  not  a  good  writ,  and, 
therefore,  that  the  rejoinder  was  bad.    Tb. 

2.  In  what  Cases. 

In  Creditors'  Adminietration  Suit.  ]— In  a 
creditors'  suit  for  administration  of  the  real  and 
personal  estate  of  a  testator,  a  judgment  re- 
covered against  the  executors  (who  were  also 
trustees  of  the  real  estate)  is  prim&  facie  evi- 
dence of  a  debt  as  against  the  persons  interested 
in  the  real  estate ;  but  they  will  be  at  liberty  to 
adduce  rebutting  evidence.  Ilartey  v.  Wilde, 
14  L.  R.,  Eq.  438  ;  41  L.  J.,  Ch.  698  ;  27  L.  T. 
471. 

Againit  one  of  several  Tortfeasors.] — Final 
judgment  recovered  against  one  of  two  joint 
wrong-doers  is  a  bar  to  an  action  against  the 
other  for  the  same  cause  of  action,  although  such 
judgment  is  unsatisfied,  but  unless  it  is  satisfied, 
\  the  property  in  goods  obtained  by  the  wrong- 
'  doer  is  not  changed  so  as  to  vest  it  in  the  person 
against  whom  such  judgment  was  obtained* 
JSrinsmead  v.  Harrison,  6  L.  R.,  C.  P.  584  ;  40 
L.  J.,  C.  P.  281  ;  24  L.  T.  798  ;  19  W.  R.  956. 
Affirmed  7  L.  R.,  C.  P.  547  ;  41  L.  J.,  C.  P.  19  ; 
27  L.  T.  99  ;  20  W.  R.  784— Ex.  Ch. 

Therefore,  where  in  detinue  the  defendant 
pleaded  that  the  detention  was  committed  by 
him  jointly  with  A.,  and  that  the  plaintiff  had 
recovered  final  judgment  m  trover  against  A., 
for  the  conversion  of  the  goods  so  detained,  held 
a  bad  replication  that  such  judgment  was  un- 
satisfied, but  a  good  new  assignment  that  the 
action  was  brought  for  a  detention  subsequent  to* 
such  judgment.    lb. 

A  judgment  against  one  joint  trespasser  is  no 
bar  to  a  suit  against  another  for  the  same  tres- 
pass. Nothing  short  of  full  satisfaction,  or  that 
which  the  law'  must  consider  as  such,  can  con- 
stitute such  judgment  a  bar.  Zovejoy  v.  Murray  f. 
2  U.  C.  L.  J.,  N.  S.  271.— Supreme  Court,  U.  S. 

Tort  not  a  Continuing  Canse  of  Aetion.] — 

The  plaintiff,  who  had  obtained  damages  in  the 
county  court  for  a  misrepresentation  under 
which  he  had  been  induced  to  enter  into  a  con- 
ti-act,  brought  an  action  in  the  High  Court  for 
further  damages  accrued  since  judgment  in  th& 
county  court  :— Held,  that  a  tort  not  being  a 
continuing  cause  of  action,  no  further  damages 
could  be  obtained.  Clarke  v.  Yvrkc^  52  L.  J., 
Ch.  32  ;  47  L.  T.  381  ;  31  W.  R.  62. 

The  plaintiff  brought  an  action  in  the  county 
court  for  damage  to  his  cab  through  the  defen* 
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dant's  negligence,  and  haying  recovered  the 
amoant  claimed,  brought  an  action  in  the 
divisional  court  against  the  defendant,  claiming 
damages  for  personal  injury  sustained  by  the 
plaintiff  through  the  same  negligence  : — Held, 
that,  inasmuch  as  the  damages  for  personal  in- 
juries might  have  been  claimed  in  the  first  ac- 
tion, the  judgment  recovered  in  it  was  a  bar 
to  subsequent  proceedings.  JSrunsden  v.  Hum' 
phrey,  11  Q.  B.  D.  712 ;  52  L.  J.,  Q.  B.  756. 

Partaenhip.] — To  establish  a  partnership  be- 
tween two  defendants,  a  verdict  on  an  issue 
directed  out  of  a  court  of  equity,  to  try  whether 
the  defendants  were  partners,  and  for  what 
time,  on  a  bill  filed  by  one  of  them  against  the 
other,  is  admissible  to  establish  a  partnerahip, 
the  verdict  having  found  them  to  be  so.  What- 
ley  V.  Jfankeim,  2  Esp.  608. 

Trover — Money  Had  and  Beeeived.] — A  judg- 
ment for  the  defendant  in  trover  is  not  a  bar  to 
an  action  against  him  for  money  had  and  re- 
ceived for  the  plaintiff's  use.    v.  Camphell^ 

.S  Wils.  240.    Sec  Buekland  v.  JoJmson,  16  C. 
B.  146. 

Set-off  in  another  Action.] — A.  having  ob- 
tained a  verdict  against  B.  in  a  case  in  which  B. 
pleaded  a  set-off  : — Held,  that  B.  was  estopped 
from  suing  A.  in  another  action  for  the  subject- 
matter  of  the  set-off.  Eastmure  v.  Lawes,  5 
Bing.  N.  C.  444  ;  7  Scott,  461  ;  7  D.  P.  C.  431  ;  2 
Am.  54  ;  3  Jur.  460. 

Action  for  Calls — Application  to  place  on 
Iiiit  of  Contribntoriei.}— By  the  articles  of  asi 
sociation  of  a  dairy  company,  it  was  provided 
that  a  director's  qualification  should  be  the 
holding  in  his  own  right  of  not  less  than  ten 
shares.  P.,  a  medical  man,  not  being  a  share- 
holder, was  invited  by  the  directors  to  take  a 
seat  at  the  board  and  the  office  of  medical  ex- 
aminer, and  he  accepted  this  offer  by  letter,  and 
acted  as  a  director  during  a  short  period,  but  no 
shares  were  ever  allott^  to  him.  He  subse- 
quently resigned,  but  his  resignation  was  de- 
clined, and  an  action,  afterwards  dismissed  for 
want  of  prosecution,  was  brought  against  him  to 
recover  calls  due  on  the  qualification  shares. 
The  company  Having  gone  into  liquidation  : — 
Held,  that  the  action  for  calls  was  no  bar  to  the 
liquidator's  claim  to  place  P.  on  the  list  of  con- 
tributories  for  the  qualification  shares,  that  his 
acceptance  of  the  offer  \^'a8,  at  the  least,  equiva- 
lent to  an  application  for  the  shares,  and  that 
his  name  must  be  placed  upon  tho  list  accord- 
ingly. Hampthire  Co-operativ4  Milk  Com,' 
pany^  In  re,  PurcelVs  case,  29  W,  R.  17p. 

• 

Teinde— Bei  Jndicata.]— The  minister  of  the 
parish  of  B.,  Scotland,  in  1875  raised  an  action 
of  augmentation,  modification,  and  locality, 
against  the  heritors.  A  scheme  of  locality  was 
prepared,  D.  lodged  objections  to  the  scheme,  in 
60  &r  as  it  locslled  minister's  stipend  on  eighty- 
one  acres  of  his  land,  alleging  that  these  eighty- 
one  acres  were  held  under  titFes  cum  decimis 
inclusis  et  nunquam  antea  separatls,  and  that  in 
respect  of  certain  judicial  proceedings  in  1795 
ana  1807  it  was  res  judicata  that  these  lands 
were  so  held.  The  proceedings  relied  on  were 
xis  follows  : — In  1795  the  then  minister  of  B. 


raised  an  action  of  augmentation,  &c.,  and  pro- 
duced a  rental  of  the  whole  lands  in  the  |)arish, 
in  which  he  included  the  eighty-one  acres  in 
question  as  liable  for  teinds.  The  ance^r  of 
D.  **  and  the  other  heritors  *'  lodged  a  minute 
stating,  inter  alia,  that  these  eighty-one  acres 
were  held  cum  decimis  inclusis,  and  craving 
that  they  might  be  struck  out  of  the  rental. 
On  the  2nd  of  December,  1795,  the  teind  court 
pronounced  an  interlocutor  ordering  them  to  be 
struck  out.  Rectified  schemes  of  locality  were 
prepared,  and  objections  lodged  by  other  heri- 
tors, but  the  proceedings  were  not  carried  out  to 
a  final  decree.  In  1807  the  same  minister  raised 
a  new  action  of  augmentation,  &c.,  which,  after 
certain  objections  were  disposed  of,  proceeded  to 
a  final  deci-ee.  In  none  of  the  schemes  of  locality 
since  1795  were  the  eighty-one  acres  included  : 
— Held,  that  the  plea  of  res  judicata  was  well 
founded.  Dundas  v.  Waddell,  5  App.  Cas.  249 
— H.  L.  (Sc.) 

Ijjectment.] — Since  the  Common  Law  Pro- 
cedure Act,  1853  (Ireland),  a  judgment  by  de- 
fault in  ejectment  is  not  an  estoppel ;  and, 
therefore,  in  an  action  for  mesne  rates,  is  not 
conclusive  as  to  the  time  at  which  the  plaintiff's 
title  accrued.  Kenna  v.  Nvgent^  7  Ir.  R.,  C.  L. 
464— Ex.  Ch, 

To  an  action  for  mesne  profits  the  defendants 
pleaded  title  to  the  lands  in  themselves  during 
the  time  for  wliich  mesne  profits  were  claimed. 
The  plaintiff  replied,  by  way  of  estoppel,  as  to  so 
much  of  the  mesne  profits  as  had  accrued  since  a 
certain  da}*^  named,  that  he  sued  out  a  writ  of 
ejectment,  for  the  purpose  of  recovering  posses- 
sion of  the  lands,  wherein  he  claimed  to  be  en- 
titled from  such  day,  and  that  thereupon  such 
proceedings  were  had  that  he  recovered  the  lands 
and  possession  of  them : — Held,  that  the  judg- 
ment in  ejectment  did  not  operate  as  an 
estoppel  with  respect  to  the  daration  of  the 
plaintiff's  title,  and  the  replication  was  therefore 
bad.  Ilarria  v.  Mulkern,  1  Ex.  D.  31  ;  45  L.  J., 
Ex.  244  ;  34  L.  T.  99 ;  24  W.  R.  208. 

A  plaintiff  in  ejectment,  who  enters  judgment 
by  default  against  several,  is  not  estopped  by  the 
record  from  shewing  that  some  of  them  were  not 
in  possession,  and  were  unnecessary  parties.  I/e 
Clere  v.  Orcene,  7  L.  R.,  Eq.  371. 

Validity  of  Execntion  againit  Bankrupt.] — 
The  right  of  an  execution  creditor  to  enforce  an 
execution  against  the  estate  of  a  bankrupt  de- 
pended on  whether  the  bankrupt  had  or  had  not 
been  a  trader.  In  an  action  by  the  creditor 
against  the  sheriff  for  wrongfully  withdrawing 
from  possession  of  the  ^oods  which  he  had  seized 
under  the  execution,  judgment  passed  for  the 
sheriff,  on  the  ground  that  the  bankrupt  was  a 
trader,  and  that  therefore  the  goods  belonged  to 
the  trustee  in  bankruptcy: — Held,  that  the 
creditor  was  precluded  from  raising  the  question 
of  the  validity  of  his  execution  in  an  applica- 
tion against  the  trustee  in  the  Court  of  Bank- 
ruptcy. Harper,  Ex  parte^  Bremner.  In  re,  10 
L.  R.,  Ch.  379  ;  44  L.  J.,  Bk.  57  ;  32  L.  T.  317  ; 
23  W.  R.  433. 

In  Action  againit  Executor  by  Creditor.] — A 
creditor  of  a  testator  having  recovered  judgment 
for  his  debt  in  an  action  against  the  executor 
after  issue  found  in  favour  of  the  creditor  on  a 
plea  of  plenc  admiiiistravit,  sued  the  executor  in 
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an  action  on  such  judgment,  suggesting  a  devas- 
tavit : — Held,  that  the  executor  could  not  shew 
that  the  acts  of  waste  complained  of  were  com- 
mitted by  him  before  such  judgment  with  the 
concurrence  of  the  creditor,  as  that  would  amount 
to  no  assets  as  between  him  and  the  executor, 
and  would  therefore  negative  the  judgment, 
which  the  executor  was  estopped  from  doing. 
Jewesbury  v.  Mummery,  8  L.  R.,  C.  P.  56 ;  42 
L.  J.,  C.  P,  22 ;  27  L.  T.  618  ;  21  W.  R.  270— Ex. 
Ch. 

• 

Master  and  Servant.] — ^A  fire-iron  forger,  in 
the  employment  of  fire-iron  manufacturers  at 
Sheffiela,  was  summoned  before  a  magistrate,  for 
having  absented  himself  fi'om  their  service  with- 
out just  cause  or  lawful  excuse,  under  the  Master 
and  Servant  Act,  1867  (30  &  31  Vict.  c.  HI),  s.  9 
(repealed).  An  order  was  made  directing  him  to 
pay  1 U.  144.  as  compensation  to  the  complainants. 
On  February  25th,  1871,  the  servant  agreed  to 
work  for  his  employers  for  the  term  of  five  years. 
On  April  1st.  1873,  he  was  summoned  for  ab- 
senting himself,  and  ordered  to  pay  11^.  8^.,  with 
costs,  and  the  money  not  being  paid  he  was 
ordered  to  be  imprisoned  in  the  house  of  correction 
for  three  months.  On  June  6th,  1873,  he  was 
again  summoned  for  not  returning  to  his  work, 
and  was  ordered  to  find  security  to  fulfil  his  con- 
tract ;  in  default  was  again  sentenced  to  three 
months*  imprisonment.  After  his  liberation  he 
continued  to  absent  4iimself,  and  a  fresh  sum- 
mons was  taken  out,  and  the  order  appealed 
against  made  : — Held,  that  the  previous  orders 
were  not  a  bar  to  the  subsequent  complaint,  and 
the  order  made  upon  it.  Cutler  v.  Turner,  9 
L.  R.,  Q.  B.  502 ;  43  L.  J.,  M.  C.  124  ;  30  L.  T. 
706  ;  22  W.  R.  840. 

Ck>llision— Disbursements— Advanced  Freight.] 
— A  ship  A.  and  her  cargo  belonged  to  the  same 
owners,  and  the  plaintiffs  advanced  1,000/.  as  a 
loan  to  such  owners,  and  received  as  security,  in 
conformity  with  the  agreement  made  between 
them  and  the  borrowers,  the  bUl  of  lading,  on 
which  the  master  indorsed  a  receipt  for  1,000/.  as 
advanced  freight,  and  also  a  policy  of  insurance 
on  advanced  freight.  Ship  A.  was  lost  through  a 
collision  with  the  defendants'  vessel,  whose 
negligence  was  admitted.  It  was  proved  that 
the  difference  between  the  value  of  the  cargo  at 
the  port  of  destination  and  at  the  port  of  loading 
would  have  considerably  exceeded  1,000/.  In  an 
action  by  the  holders  of  the  biU  of  lading  for 
*1,000/.  against  the  defendants'  ship  : — Held,  that 
a  sum  in  respect  of  disbursements  for  ship  A.  on 
her  voyage  and  wages  paid  in  advance  which 
had  been  awarded  to  the  owners  of  the  A.  by 
the  registrar  and  merchants  was  no  bar  to  the 
plaintifEs'  right  to  recover.  Tlie  Thyatira,  8  P.  D. 
155  ;  52  L.J.  P.  85  ;  49  L.  T.  406  ;  32  W.  R.  276. 

3.  Against  what  Pabties. 

Same  Parties.] — ^A  judgment  obtained  by  A. 
in  an  action  for  use  and  occupation,  against  B. 
and  C,  is  no  evidence  to  chaige  B.  in  a  subse- 
quent action  brought  by  A.  against  him  alone, 
for  the  use  and  occupation  of  the  same  premises 
for  a  subsequent  period.  Christy  v.  Ihnered,  9 
M.  &  W.  438. 

But  a  judgment  in  a  former  action  for  use  and 
occupation  between  the  same  parties,  given  in 
iavour  of  the  plaintiff,  is  evidence  of  the  de- 


fendant's having  occupied,  but  is  not  conclusive. 
Jones  V,  Reynolds,  7  C.  &  P.  335.  • 

On  an  issue  whether  the  churchwarden  ought 
to  be  elected  by  the  select  vestry,  a  record  of  a 
trial  between  the  former  churchwarden  and 
another  person  is  admissible.  Berry  v.  Banner, 
Peake,  156.  • 

In  ejectment  for  lands  in  Kent,  the  plaintiff's 
case  depended  upon  shewing  that  the  lands  had 
been  disgavelled  by  a  private  act,  which  was 
alleged  to  have  been  passed  in  2  &  3  Edw.  6. 
The  act,  after  proper  search,  could  not  be  found. 
As  secondary  evidence  of  its  contents,  there  was 
produced  an  ofiice  copy  of  a  special  verdict  re- 
turned upon  the  trial  of  a  feigned  issue  in  H.  T. 
13  &  14  Car.  2,  wherein  the  jury  found,  that,  at  a 
parliament,  &c.,  holden,  &c.,  it  was  enacted,  kc. 
The  act  was  then  set  out,  whereby  certain  lands 
in  Kent,  including  some  held  by  T.,  were  dis- 
gavelled. There  was  evidence  to  identify  the 
lands  with  those  held  by  a  person  ofthat  name  at 
the  time  the  act  was  stated  to  have  passed  : — 
Held,  that  the  special  verdict,  being  res  inter 
alios  acta,  was  not  admissible' per  se,  and  that  it 
was  not  receivable  as  containing  an  authenticated 
copy  of  the  act,  inasmuch  as  it  was  strictly  the 
finding  of  a  matter  of  fact,  not  professing  to  set 
forth  a  copy  of  the  act  according  to  its  tenor,  nor 
stating  the  title  of  the  act  so  as  to  identify  it 
with  the  lost  act.  Doe  d.  Bacon  v.  Brydges,  6  M. 
&  G.  282  ;  7  Scott,  N.  R.  333  ;  13  L.  J.,  C.  P.  200. 

In  February,  1881,  Mrs.  N.,  by  her  next  friend, 
brought  an  action  of  N  v.  N.  against  her  hus- 
band for  specific  performance  of  an  ante-nuptial 
agreement  to  settle  on  her  a  share  of  property 
given  to  her  by  her  father's  will.  In  March  of 
the  same  year  the  husband  brought  the  action 
N,  V.  L.  in  his  own  and  his  wife's  name  against 
the  trustees  of  her  father's  will  for  an  account 
of  the  said  share.    The  trustees  in  their  defence 

S leaded  that  the  plainti&'  right  to  an  account 
epended  upon  the  facts  which  were  in  issue  in 
the  action  of  iV,  v.  N.  Before  the  hearing  of 
iV.  V.  X.  judgment  was  delivered  in  N,  v.  N., 
establishing  Mrs.  N.'s  right  to  a  specific  perform- 
ance of  the  agreement  to  settle  : — Held,  that  the 
action  of  N.  v.  L.  must  be  regarded  as  that  of  the 
husband  alone,  and  the  judgment  against  him 
in  N,  V.  N,  was  an  estoppel  in  fact  to  his  setting 
up  an^  right  to  an  account  of  the  share  which 
that  judgment  had  decided  did  not  belong  to 
him.  Defries,  In  re,  Norto^i  v.  Levy,  48  L.  T,  703  ; 
31  W.  R.  720.  ♦ 

To  a  replication  taking  issue  on  a  plea  of  a 
public  right  of  way  to  a  declaration  for  trespass, 
the  defendant  rejoined  by  way  of  estoppel,  that  P. 
and  others,  being  seised  in  fee  of  the  locus  in  quo, 
were  indicted  and  convicted  for  a  nuisance  in 
obstructing  the  way,  and  on  proof  of  the  abate- 
ment were  fined ;  and  that  the  plaintiff  after- 
wards took  possession  of  the  land  as  trustee  for 
P.  and  others,  and  was  prior  in  estate  to  them, 
and  that  the  defendant  was  one  of  the  prosecu- 
tors of  the  indictment : — Held,  that  the  rejoinder 
was  bad,  the  indictment  not  operating  by  wav  of 
estoppel  on  the  plaintiff.  Petrie  v.  Nut  tall,  11 
Ex.  569  ;  25  L.  J.,  Ex.  200. 

Where  in  an  action  improperly  brought  against 
an  administratix,  she  pleaded  in  abatement  that 
others  were  jointly  liable,  which  she  failed  to 
prove,  in  consequence  of  which  the  plaintiff  re- 
covered a  verdict,  with  one  shilling  damages  : — 
Held,  that  such  a  verdict  did  not  amount  to 
satisfaction,    so  as  to   bar   the  plaintiff  from 
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dant's  negligence,  and  having  rccovei'ed  the 
amoant  claimed,  broaght  an  action  in  the 
divisional  court  against  the  defendant,  claiming 
damages  for  personal  injury  sustained  bj  the 
plaintiff  through  the  same  negligence  : — Held, 
that,  inasmuch  as  the  damages  for  personal  in- 
juries might  have  been  claimed  in  the  first  ac- 
tion,  the  judgment  recovered  in  it  was  a  bar 
to  subsequent  proceedings.  BrunuUn  v.  Hum' 
phrey,  11  Q.  B.  D.  712 ;  62  L.  J.,  Q.  B.  756. 

Partaenhip.l — To  establish  a  partnership  be- 
tween two  defendants,  a  verdict  on  an  issue 
directed  out  of  a  court  of  equity,  to  try  whether 
the  defendants  were  partners,  and  for  what 
time,  on  a  bill  filed  by  one  of  them  against  the 
other,  is  admissible  to  establish  a  partnership, 
the  verdict  having  found  them  to  be  so.  What- 
ley  V.  Manheim^  2  Esp.  608. 

Trover — Money  Had  and  Beeeived.] — A  judg- 
ment for  the  defendant  in  trover  is  not  a  bar  to 
an  action  against  him  for  money  had  and  re- 
ceived for  the  plaintiff's  use.    v.  Campbell^ 

8  Wils.  240.    See  Buekland  v.  Johnson.  15  C. 
B.  146, 

Set-off  in  another  Action.] — A.  having  ob- 
tained a  verdict  against  B.  in  a  case  in  which  B. 
pleaded  a  set-off  : — Held,  that  B.  was  estopped 
from  suing  A.  in  another  action  for  the  subject- 
matter  of  the  set-off.  EaMtmure  v.  Lawesy 
Bing.  N.  C.  444 ;  7  Scott,  461  ;  7  D.  P.  C.  431  ;  2 
Am.  64  ;  3  Jur.  460. 

Action  for  Calls — Application  to  place  on 
lilt  of  Contribntoriei.] — By  the  articles  of  as-t 
sociation  of  a  dairy  company,  it  was  provided 
that  a  director's  qualification  should  be  the 
holding  in  his  own  right  of  not  less  than  ten 
shares.  P.,  a  medical  man,  not  being  a  share- 
holder, was  invited  by  the  directors  to  take  a 
seat  at  the  board  and  the  office  of  medical  ex- 
aminer, and  he  accepted  this  offer  by  letter,  and 
acted  as  a  director  during  a  short  period,  but  no 
shares  were  ever  allotted  to  him.  He  subse- 
quently resigned,  but  his  resignation  was  de- 
clined, and  an  action,  afterwards  dismissed  for 
want  of  prosecution,  was  brought  against  him  to 
recover  calls  due  on  the  qualification  shares. 
The  company  Having  gone  into  liquidation  : — 
Held,  that  the  action  for  calls  was  no  bar  to  the 
liquidator's  claim  to  place  P.  on  the  list  of  con- 
tributories  for  the  qualification  shares,  that  his 
acceptance  of  the  offer  was,  at  the  least,  equiva- 
lent to  an  application  for  the  shares,  and  that 
his  name  must  be  placed  upon  the  list  accord- 
ingly. Ilampskire  Co-operativs  Milk  Coin.- 
pany^  In  re^  PurcelVs  case^  29  W.  R.  17p. 

Teinde— Bei  Jndieata.]— The  minister  of  the 
parish  of  B.,  Scotland,  in  1875  raised  an  action 
of  augmentation,  modification,  and  locality, 
against  the  heritors.  A  scheme  of  locality  was 
prepared,  D.  lodged  objections  to  the  scheme,  in 
60  far  as  it  localled  minister's  stipend  on  eighty- 
one  acres  of  his  land,  alleging  that  these  eighty- 
one  acres  were  held  under  titfes  cum  decimis 
inclusis  ct  nunquam  antea  separatis,  and  that  in 
respect  of  certain  judicial  proceedings  in  1795 
and  1807  it  was  res  judicata  that  these  lands 
were  so  held.  The  proceedings  relied  on  were 
as  follows  : — In  1796  the  then  minister  of  B. 


raised  an  action  of  augmentation,  &c.,  and  pro- 
duced a  rental  of  the  whole  lands  in  the  parish, 
in  which  he  included  the  eighty-one  acres  in 
question  as  liable  for  teinds.  The  ance^r  of 
D.  **  and  the  other  heritors  "  lodged  a  minute 
stating,  inter  alia,  that  these  eighty-one  acres 
were  held  cum  decimis  inclusis,  and  craving 
that  they  might  be  struck  out  of  the  rental. 
On  the  2nd  of  December,  1795,  the  teind  court 
pronounced  an  interlocutor  ordering  them  to  be 
struck  out.  Bectified  schemes  of  locality  were 
prepared,  and  objections  lodged  by  other  heri- 
tors, but  the  proceedings  were  not  carried  out  to 
a  final  decree.  In  1807  the  same  minister  raised 
a  new  action  of  augmentation,  &c.,  which,  after 
certain  objections  were  disposed  of,  proceeded  to 
a  final  decree.  In  none  of  tne  schemes  of  locality 
since  1795  were  the  eighty-one  acres  included  : 
— Held,  that  the  plea  of  res  judicata  was  well 
founded.  Dioidas  v.  Waddell^  6  App.  Cas.  249 
— H.  L.  (Sc.) 

zyectment.] — Since  the  Common  Law  Pro- 
cedure Act,  1853  (Ireland),  a  judgment  by  de- 
fault in  ejectment  is  not  an  estoppel ;  and, 
therefore,  in  an  action  for  mesne  rates,  is  not 
conclusive  as  to  the  time  at  which  the  plaintiff  s 
title  accrued,  Kenna  v,  XvyerU,  7  Ir.  R.,  C.  L. 
464— Ex.  Ch, 

To  an  action  for  mesne  profits  the  defendants 
pleaded  title  to  the  lands  in  themselves  during 
the  time  for  which  mesne  profits  were  claimed. 
The  plaintiff  replied,  by  way  of  estoppel,  as  to  so 
much  of  the  mesne  profits  as  had  accrued  since  a 
certain  day  named,  that  he  sued  out  a  writ  of 
ejectment,  for  the  purpose  of  recovering  posses- 
sion of  the  lands,  wherein  he  claimed  to  be  en- 
titled from  such  day,  and  that  thereupon  such 
proceedings  were  had  that  he  recovered  &e  lands 
and  possession  of  them : — ^Held,  that  the  judg- 
ment in  ejectment  did  not  opeiate  as  an 
estoppel  with  respect  to  the  duration  of  the 
plaintiff's  title,  and  the  replication  was  therefore 
bad.  Harris  v.  Mvlkern,  1  Ex.  D.  31  ;  45  L.  J., 
Ex.  244  ;  34  L.  T.  99 ;  24  W.  R.  208. 

A  plaintiff  in  ejectment,  who  enters  judgment 
by  default  against  several,  is  not  estopped  by  the 
record  from  shewing  that  some  of  them  were  not 
in  possession,  and  were  nnnecessaiy  parties.  I^e 
Clere  v.  Greene,  7  L.  R.,  Eq.  371. 

Validity  of  Execution  against  Bankrupt.] — 

The  right  of  an  execution  creditor  to  enforce  an 
execution  against  the  estate  of  a  bankrupt  de- 
pended on  whether  the  bankrupt  had  or  had  not 
been  a  trader.  In  an  action  by  the  creditor 
against  the  sheriff  for  wrongfully  withdrawing 
from  possession  of  the  ^oods  which  he  had  seised 
under  the  execution,  judgment  passed  for  the 
sheriff,  on  the  ground  that  the  bankrupt  was  a 
trader,  and  that  therefore  the  goods  belonged  to 
the  trustee  in  bankruptcy: — Held,  that  the 
creditor  was  precluded  from  raising  the  question 
of  the  validity  of  his  execution  in  an  applica- 
tion against  the  trustee  in  the  Court  of  Bank- 
ruptcy, liar  per  y  Ex  parte,  Bre^nner,  In  re,  10 
L.  R.,  Ch.  379  ;  44  L.  J.,  Bk.  57  ;  32  L.  T.  317  ; 
23  W.  R.  433. 

* 

In  Action  against  Exeontor  by  Creditor.] — A 

creditor  of  a  testator  having  recovered  judgment 
for  his  debt  in  an  action  against  the  executor 
after  issue  found  in  favour  of  the  creditor  on  a 
plea  of  plenc  administravit,  sued  the  executor  in 
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an  action  on  such  jadgment,  suggesting  a  devas- 
tayit : — Held,  that  the  executor  could  not  shew 
that  the  acts  of  waste  complained  of  were  com- 
mitted by  him  before  such  judgment  with  the 
concurrence  of  the  creditor,  as  that  would  amount 
to  no  assets  as  between  him  and  the  executor, 
and  would  therefore  negative  the  judgment, 
which  the  executor  was  estopped  from  doing. 
Jewesbury  v.  Mummery,  8  L.  R.,  C.  P.  56 ;  42 
L.  J.,  C.  P.  22  ;  27  L.  T.  618  ;  21  W.  R,  270— Ex. 
Ch. 

• 

Master  and  Serorant.] — A  fire-iron  forger,  in 
the  employment  of  fire-iron  manufacturers  at 
Sheffield,  was  summoned  before  a  magistrate,  for 
having  absented  himself  from  their  service  with- 
out just  cause  or  lawful  excuse,  under  the  Master 
and  Servant  Act,  1867  (30  &  31  Vict.  c.  141),  s.  9 
(repealed).  An  order  was  made  directing  lum  to 
pay  IIZ.  14«.  as  compensation  to  the  complainants. 
On  February  26th,  1871,  the  servant  agreed  to 
work  for  his  employers  for  the  term  of  five  years. 
On  April  Ist,  1873,  he  was  summoned  for  ab- 
senting himself,  and  ordered  to  pay  III.  Ss,,  with 
costs,  and  the  money  not  being  paid  he  was 
ordered  to  be  imprisoned  in  the  house  of  correction 
for  three  months.  On  June  6th,  1873,  he  was 
again  summoned  for  not  returning  to  his  work, 
and  was  ordered  to  find  security  to  fulfil  his  con- 
tract ;  in  default  was  again  sentenced  to  three 
months*  imprisonment.  After  his  liberation  he 
continued  to  absent  ^limself,  and  a  fresh  sum- 
mons was  taken  out,  and  the  order  appealed 
against  made  : — Held,  that  the  previous  orders 
were  not  a  bar  to  the  subsequent  complaint,  and 
the  order  made  upon  it.  Cutler  v,  Turfier,  9 
L.  R.,  Q.  B.  602 ;  43  L.  J.,  M.  C.  124  ;  30  L.  T. 
706  ;  22  W.  R.  840. 

Colliiion—IHfbiirfements— Advanced  Freight] 
— ^A  ship  A.  and  her  cargo  belonged  to  the  same 
owners,  and  the  plaintiffs  advanced  1,000/.  as  a 
loan  to  such  owners,  and  I'eceived  as  security,  in 
conformity  with  the  agreement  made  between 
them  and  the  borrowers,  the  bill  of  lading,  on 
which  the  master  indorsed  a  receipt  for  1,000/.  as 
advanced  freight,  and  also  a  policy  of  insurance 
on  advanced  freight.  Ship  A.  w^as  lost  through  a 
collision  with  the  defendants'  vessel,  whose 
negligence  was  admitted.  It  was  proved  that 
the  difference  between  the  value  of  the  cargo  at 
the  port  of  destination  and  at  the  port  of  loading 
would  have  considerably  exceeded  1,000/.  In  an 
action  by  the  holders  of  the  bill  of  lading  for 
'1,000/.  against  the  defendants*  ship  : — Held,  that 
a  sum  in  respect  of  disbursements  for  ship  A.  on 
her  voyage  and  wages  paid  in  advance  which 
had  been  awarded  to  the  owners  of  the  A.  by 
the  registrar  and  merchants  was  no  bar  to  the 
plaintiffs'  right  to  recover.  77ie  Thyatira,  8  P.  D. 
156  ;  62  L.J.  P.  85  ;  49  L.  T.  406  ;  32  W.  R.  276. 

3.  Against  what  Pabties. 

Same  Parties.] — A  judgment  obtained  by  A. 
in  an  action  for  use  and  occupation,  against  B. 
and  C,  is  no  evidence  to  charge  B.  in  a  subse- 
quent action  brought  by  A.  against  him  alone, 
for  the  use  and  occupation  of  the  same  premises 
for  a  subsequent  period.  Christy  v.  Tancredy  9 
M.  &  W.  438. 

But  a  judgment  in  a  former  action  for  use  and 
occupation  between  the  same  parties,  given  in 
iavour  'of  the  plaintiff,  is  evidence  of  the  de- 


fendant's having  occupied,  but  is  not  conclusive. 
Jones  V.  Reynolds,  7  C.  &  P.  335.  • 

On  an  issue  whether  the  churchwarden  ought 
to  be  elected  by  the  select  vestry,  a  record  of  a 
trial  between  the  former  churchwarden  and 
another  person  is  admissible.  Berry  v.  Banner^ 
Peakc,  156. 

In  ejectment  for  lands  in  Kent,  the  plaintiff's 
case  depended  upon  shewing  that  the  lands  had 
been  disgavelled  by  a  private  act,  which  was 
alleged  to  have  been  passed  in  2  &  3  Edw.  6. 
The  act,  after  proper  search,  could  not  be  found. 
As  secondary  evidence  of  its  contents,  there  was 
produced  an  office  copy  of  a  special  verdict  re- 
turned upon  the  trial  of  a  feigned  issue  in  H.  T. 
13  &  14  Car.  2,  wherein  the  jury  found,  that,  at  a 
parliament,  &c.,  holden,  &c.,  it  was  enacted,  &c. 
The  act  was  then  set  out,  whereby  certain  lands 
in  Kent,  including  some  held  by  T.,  were  dis- 
gavelled. There  was  evidence  to  identify  the 
lands  with  those  held  by  a  person  of  that  name  at 
the  time  the  act  was  stated  to  have  passed  : — 
Held,  that  the  special  verdict,  being  res  inter 
alios  acta,  was  not  admissible' per  se,  and  that  it 
was  not  receivable  as  containing  an  authenticated 
copy  of  the  act,  inasmuch  as  it  was  strictly  the 
finding  of  a  matter  of  fact,  not  professing  to  set 
forth  a  copy  of  the  act  according  to  its  tenor,  nor 
stating  the  title  of  the  act  so  as  to  identify  it 
with  the  lost  act.  Doe  d.  Bacon  v.  Brydges,  6  M. 
&  G.  282  ;  7  Scott,  N.  R.  333  ;  13  L.  J.,  C.  P.  200. 

In  February,  1881,  Mrs.  N.,  by  her  next  friend, 
brought  an  action  of  N  v.  JV.  against  her  hus- 
band for  specific  performance  of  an  ante-nuptial 
agreement  to  settle  on  her  a  share  of  property 
given  to  her  by  her  father's  will.  In  March  of 
the  same  year  the  husband  brought  the  action 
N.  V.  L.  in  his  own  and  his  wife's  name  against 
the  trustees  of  her  father's  will  for  an  account 
of  the  said  share.    The  trustees  in  their  defence 

S leaded  that  the  plainti&'  right  to  an  account 
ep^ded  upon  the  facts  which  were  in  issue  in 
the  action  of  N,  v.  iV.  Before  the  hearing  of 
N.  V.  X.  judgment  was  delivered  in  iV.  v.  N,, 
establishing  Mrs.  N.'s  right  to  a  specific  perform- 
ance of  the  agreement  to  settle  : — Held,  that  the 
action  of  N.  v.  L.  must  be  regarded  as  that  of  the 
husband  alone,  and  the  ju(^ment  against  him 
in  N,  V.  JV.  was  an  estoppel  in  &ct  to  his  setting 
up  any  right  to  an  account  of  the  share  which 
that  judgment  had  decided  did  not  belong  to 
him.  Defries,  In  re,  Norton  v.  Levy,  48  L.  T.  703  ; 
31  W.  R.  720.  « 

To  a  replication  taking  issue  on  a  plea  of  a 
public  right  of  way  to  a  declaration  for  trespass, 
the  defendant  rejoined  by  way  of  estoppel,  that  P. 
and  others,  being  seised  in  fee  of  the  locus  in  quo, 
were  indicted  and  convicted  for  a  nuisance  in 
obstructing  the  way,  and  on  proof  of  the  abate- 
ment were  fined ;  and  that  the  plaintiff  after- 
wards took  possession  of  the  land  as  trustee  for 
P.  and  others,  and  was  prior  in  estate  to  them, 
and  that  the  defendant  was  one  of  the  prosecu- 
tors of  the  indictment : — Held,  that  the  rejoinder 
was  bad,  the  indictment  not  operating  by  wav  of 
estoppel  on  the  plaintiff.  Petrie  v.  Nnttall,  11 
Ex.  669  ;  25  L.  J.,  Ex.  200. 

Wherein  an  action  improperly  brought  against 
an  administratix,  she  pleaded  in  abatement  that 
others  were  jointly  liable,  which  she  failed  to 
prove,  in  consequence  of  which  the  plaintiff  re- 
covered a  verdict,  with  one  shilling  damages : — 
Held,  that  such  a  verdict  did  not  amount  to 
satisfaction,    so  as  to   bar   the  plaintiff  from 
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recovering  against  the  others.     Oodsan  y.  Smithy 
2  Moore,  157.   • 

A.  purchased  from  B.  lands  in  the  colony  of 
Natal,  and  registered  the  same.  A.  afterwards 
mortgaged  the  lands  to  C,  and  delivered  to  him 
the  grosse,  or  copy,  of  his  registered  title-deed. 
This  moitga^  was  also  registered.  Defaalt 
having  been  made  in  payment  of  the  principal 
and  interest  of  the  mortgage  money,  C.  brought 
a  suit  in  the  nature  of  a  foreclosure  suit,  and 
obtained  a  provisional  sentence,  by  which  the 
same  was  declared  executable,  in  satisfaction  of 
the  mortgaged  debt,  and  the  lands  attached  for 
the  amount  due  upon  the  mortgage.  Before  any 
sale  took  place  under  such  attachment,  D.  and  E. 
obtained  an  interdict  from  the  supreme  court 
against  the  transfer,  on  the  allegation  that  pre- 
viously to  the  sale  to  A.,  B.  had  sold  the  lands  to 
them,  and  that  A.  had  notice  of  such  previous 
sale.  D.  an^  E.  afterwards  instituted  a  suit 
against  A.  (without  making  C,  the  mortgagee,  a 
party).  The  object  of  the  suit,  was  to  set  aside 
the  original  sale  from  B.  on  the  ground  that  the 
sale  and  registration  were  a  fraudulent  transac- 
tion between  A.  and  B.,  and  D.  and  E.  obtained  a 
judgment,  whereby  the  supreme  court  adjudged 
the  transfer  to  A.  to  be  cancelled  and  set  aside. 
In  consequence  of  the  interdict  restraining  the 
sale,  C.  instituted  a  suit  against  D.  and  E.  and  A. 
to  set  aside  the  interdict  and  enforce  the  pro- 
visional sentence  obtained  by  him.  In  this  suit 
the  only  evidence  of  the  alleged  fraud  between 
A.  and  B.  was  the  judgment  in  the  suit  by  D.  and 
E.  against  A.  The  supreme  court  at  Natal,  act- 
ing upon  that  judgment,  decreed  in  favour  of  D. 
and  E.  Upon  appeal,  such  judgment  was  reversed, 
on  the  ground  that  the  judgment  in  the  suit  by 

D.  and  E.  against  A.  was  not  admissible  in 
evidence,  being,  so  far  as  respected  C,  res  inter 
alios  acta,  and  binding  only  on  the  parties  to 
that  suit ;  and  that,  in  the  absence  of.  any 
evidence  of  fraud  in  the  original  transfer  be- 
tween A.  and  B.,  the  interdict  obtained  by  D.  and 

E.  could  not  be  sustained.  Natal  Land  and 
Colonization.  Company  v.  Oood^  5  Moore,  P.  C. 
C,  N.  S.  132  ;  2  L.  R.,  P.C.  121 ;  16  W.  R. 
1086. 

Where  lame  Ferion  praetieally  both  Plaintiff 
and  Defendant  in  First  Soit.] — The  defendants 
pleaded  in  bar  to  an  action  to  recover  a  penalty 
for  breach  of  21  Geo.  3,  c.  49,  a  judgment  in 
favour  of  a  third  party  for  the  same  penalty. 
That  judgment  was  obtained  in  an  action  which 
was  commenced  in  the  name  of  R.,  with  his  con- 
sent, while  the  plaintiff*s  action  was  pending, 
and  was  carried  through  to  judgment  by  the  in- 
tervention of  a  solicitor  employed  by  the  defen- 
dants and  without  the  interference  of  R. :  it  was 
commenced  for  the  protection  of  the  defendants 
from  any  action  brought  or  to  be  brought  in  res- 
pect of  the  penalty  claimed  in  it ;  and  also  for 
the  purpose  of  taking  the  home  secretary's  opinion 
whether  he  would  remit  the  penalty  : — Held,  that 
the  judgment  recovered  was  no  bar  to  an  action 
for  the  same  oflfence  by  a  different  plaintiff. — By 
Brett,  L.  J.,  on  the  ground  that  the  judgment 
had  been  recovered  in  an  action  in  which  the 
present  defendants  were,  in  truth,  both  plaintiff 
and  defendants. — By  Thesiger,  L.  J.,  on  the 
ground  that  the  judgment  had  been  obtained 
by  covin  and  collusion. — By  Cotton,  L.  J.,  on 
both  grounds.  Oirdlestone  v,  Brighton  Aqva- 
rinm  Company ^  4  Ex.   D.  107 ;  48  L.  J.,  Ex. 


373 ;  40  L.  T.  473  ;  27  W.  R.  523— C.  A.    Affirm- 
ing  3  Ex.  D.  137  ;  38  L.  T.  358  ;  26  W.  R.  575. 

Priyity  by  Aet  of  Law.] — In  replevin  between 
the  assignees  of  a  bankrupt  (who  was  formerly 
tenant  to  A.)  and  the  bailiff  who  distrained,  one 
issue  was  whether  the  assignees  were  tenants  to 
A.  A  verdict  against  the  assignees  on  this  issue 
is  conclusive  as  to  the  tenancy  of  the  assignees 
in  an  action  by  A.  for  rent.  ManeocJIt  v.  Wehh, 
I  Stark.  347. 

Action  by  assignees  of  a  bankrupt  for  goods 
sold  by  the  bankrupt;  and  upon  an  acoohnt 
stated  with  the  assignees  :  plea,  a  former  action 
brought  by  the  bankrupt,  upon  the  same  pro- 
mises, before  his  bankruptcy,  and  still  pending : 
— Held,  that  the  plea  was  bad ;  first,  because  the 
former  action  could  not  be  brought  upon  the 
account  stated  with  the  assignees ;  secondly,  be- 
cause the  assignees  could  not  continue  the  former 
suit  even  if  they  wished  it.  Biggs  t.  Cox,  7  D.  & 
R.  409  ;  4  B.  &  C.  920. 

In  a  dispute  between  the  lord  of  a  manor  and 
the  corporation  of  an  adjoining  port  as  to  the 
right  of  foreshore,  a  decision  between  the  partiea 
in  an  action  tried  150  years  ago,  followed  by  a 
long  enjoyment  on  the  part  of  the  winner,  and 
long  acquiescence  on  the  part  of  the  loser,  i» 
primA  facie  binding  on  the  latter.  Walton-eum* 
Trimley  Manor j  In  re,  Tomline,  Ex  partCy  28  L. 
T.  12  ;  21  W.  R.  475. 

Priyity  of  Estate.] — An  unsatisfied  judgment 
recovered  by  a  vestry  for  the  expenses  of  paving 
a  street  under  the  Metropolis  Local  Management 
Acts  against  a  former  owner  of  tenements,  is  no 
bar  to  an  action  for  these  expenses  against  & 
tenant  under  a  succeeding  owner  of  the  tene- 
ments. Bennondsey  QVestry)  v.  Ramsey,  6  L, 
R.,  C.  P.  247  ;  40  L.  J.,  C.  P.  206  ;  24  L.  T.  429  ; 
19  W.  R.  774. 

A  judgment  of  ouster  against  one  corporator  is 
conclusive  evidence  against  another  who  derive8> 
title  under  him.  Bex  y.  York  (^Mayor)  5  T.  R» 
66. 

In  an  action  by  A.  &  B.,  for  diverting  water 
from  their  works,  it  appeared  that  A.,  when  in 
the  sole  possession  of  the  same  works,  had 
brought  a  former  action  for  a  similar  injuiyi 
against  the  same  defendants,  in  which  he  had 
recovered  a  verdict  and  judgment  against  them  ^ 
and  it  being  proved  that  A.  and  B.  were  in  pos- 
session of  Uie  same  works  : — Held,  that  this  was 
abundant  primft  facie  evidence,  that  they  were 
privy  in  estate  to  the  former  plaintiff,  and  that' 
the  verdict  and  judgment  in  the  former  action 
were  admissible  against  the  same  defendants  in 
this  action.  Blakemorey,  Qla/tnorganshire  Canal 
Company,  2  C,  M.  &  R.  133  ;  1  Gale,  78  ;  5  Tyr. 
603. 

A  suit  was  instituted  in  the  Court  of  Chancery 
by  the  plaintiffs  on  behalf  of  themselves  and  all 
other  occupiers  of  lands  and  tenements  within 
Epping  Forest,  against  the  lord  of  a  manor  within 
that  forest  and  two  grantees  from  that  lord  of 
part  of  the  wastes  of  the  manor.  The  plaintiffs 
claimed  to  be  entitled  to  rights  of  common  over 
the  wastes  of  the  manor,  and  alleged  that  the 
lord  of  the  manor  in  question  inclo^  or  autho- 
rized the  inclosure  of  large  portions  of  the  waste, 
so  as  to  interfere  with  the  rights  of  common,  and 
had  granted  other  portions  of  the  waste  to  per- 
sons who  made  similar  inclosures,  and  that  such 
persons  were  too  numerous  to  be  made  parties  to 
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the  suit,  but  were  sufficient! j  represented  by  the 
two  grantees  mode  defendants  thereto.  A.decree 
was  made  establishing  the  right  of  common 
claimed,  and  granting  an  injunction.  After  the 
Judicature  Acts  came  into  operation  the  Bame 
plaintiffs  filed  a  supplemental  statement  of 
claim  against  another  grantee  from  the  same 
lord,  seeking  to  have  the  benefit  of'  the  decree 
against  him,  and  an  injunction  : — Held,  that  the 
defendant  was  bound  by  the  decree  in  the  suit 
so  that  he  could  not  litigate  the  right  of  common 
thereby  established.  Ciff/  of  London  (^Stnoers 
Commi^itionerit)  v.  Gellafly,  3  Ch.  D.  610 ;  45  L. 
J.,  Ch.788;.24W.  R.  1059. 

Held,  also,  that  the  proceedings  for  enforcing 
the  decree  against  him  were  not  merely  supple- 
mental, but  in  the  nature  of  original  proceed- 
ings. Ih,  Sec  also  Jii'ff,  V.  Blachmore,  2  Den. 
C.  C.  410  ;  21  L.  J.,  M.  C.  60  ;  16  Jur.  154. 

Penoni  whose  Interest  not  qoite  Identical.] 

— If  parties  litigate  a  question  in  a  court  of  com- 
petent jurisdiction,  and  a  final  decision  is  given 
thereon,  such  parties  or  those  claiming  through 
them  cannot  afterwards  re-open  the  same  question 
in  another  court.  This  restriction  does  not  ex- 
tend to  other  persons  whose  interest  is  almost 
identical  with  that  of  one  of  the  parties  to  the 
first  suit  if  they  do  not  actually  claim  through 
such  partv.  Spencer  v.  Williams,  2  L.  R.,  P.  230 ; 
40  L.  J.,  P.  45  ;  24  L.  T.513  ;  19  W.  R.  703. 

Aetloni  by  Fenoni  in  different  Capaoitiei.] — 

An  action  by  an  administratrix  for  damage 
caused  to  the  personal  estate  of  the  intestate 
through  the  negligence  of  the  defendant  in 
causing  his  death,  is  not  brought  in  the  same 
right  as  an  action  under  Lord  Campbeirs  Act 
(9  &  10  Vict.  c.  93),  to  recover  compensation  to 
the  family  of  the  deceased  for  his  death,  and  an 
admission  in  the  latter  action  creates  no  estoppel 
in  the  former.  Leggott  v.  Great  Xorthern  llaiU 
way  Company,  1  Q.  B.  D.  599 ;  45  L.  J.,  Q.  B. 
557  ;  35  L.  T.  334  ;  24  W.  R.  784. 

Contracts  of  Indemnity.] — A  judgment  in  an 
action  inter  partes  is  only  binding  on  the  parties 
to  the  action  and  those  claiming  under  them, 
except  in  a  case  where  there  is  an  express  con- 
tract by  C.  to  indemnify  B.  against  an  action 
brought  against  him  by  A.  In  such  a  case  judg- 
ment in  the  action  by  A.  against  B.  will  be  con- 
clusive in  an  action  by  B.  against  C.  upon  the 
contract  of  indemnity,  because  that  is  the  real 
meaning  of  such  a  contract  Parker  v.  Lewis,  8 
L,  R..  Ch.  1035  ;  43  L.  J.,  Ch.  281  ;  29  L.  T.  199  ; 
21  W.  R.  923,  928. 

A.  had  guaranteed  the  payment  to  B.  of  two 
bills  of  exchange  accepted  by  C,  and  afterwards 
handed  over  the  amount  of  the  bills  to  B.  A 
fiat  having  issued  against  C,  his  assignees,  in  an 
action,  recovered  the  money  from  B.,  as  having 
been  paid  by  way  of  fraudulent  preference.  In 
an  action  by  B.  against  A.  upon  the  guarantee, 
A.  pleaded  that  C.  paid,  and  B.  received,  the 
money  in  satisfaction  of  the  bills  ;  which  allega- 
tion was  traversed  : — Held,  that  the  verdict  and 
judgment  in  the  action  by  the  assignees  against 
B.,  although  evidence  to  ex])lain  the  transaction, 
were  not  conclusive  against  A.  that  the  money 
had  been  received  by  B.  to  the  use  of  the  as- 
signees. Pritchard  v.  Hitchcock,  6  M.  &  G.  151 ; 
6  Scott,  N.  R.  851. 

In  an  action  on  a  l)ond  to  save  the  plaintiff 

VOL.  III. 


harmless  from  any  loss  he  might  incur  in  being 
surety  for  S.,  who  had  been  appointed  collector 
of  taxes,  the  defendant  pleaded  non  damnific 
catus ;  to  which  the  plaintiff  replied,  ''  that 
during  the  time  S.  was  collector  there  came  to 
his  hands  as  such  collector  large  sums  of  money, 
amounting  in  the  whole  to  500Z.,"  and  alleged 
that  S.  had  not  duly  paid  the  sums  to  the  re- 
ceiver-general of  taxes,  by  which  the  plaintiff 
was  forced  to  pay  to  the  receiver-general  500/.,. 
and  had  so  incurred  loss  : — Held,  that  a  judg- 
ment which  was  signed  against  the  plaintiff  in  a 
suit  against  him  by  the  receiver  of  taxes  for  the 
money  so  due  from  S.,  was  not  evidence  ag^nst 
the  defendant  of  the  amount  the  plaintiff  had 
been  obliged  to  pay  through  the  default  of  S. 
King  v.  Norrthan,  4  C.  B.  884  ;  17  L.  J.,  C.  P.  23  ; 
11  Jur.  8Sl4. 

Joint  Ck>ntractors  or  Debtors.] — One  of  three 
joint  covenantors  gave  a  bill  of  exchange  for 
part  of  a  debt  secured  by  a  covenant,  on 
which  bill  judgment  was  recovered  : — Held,  that 
such  judgment  was  no  bar  to  an  action  on  the 
covenant  against  the  three,  such  bill  not  being- 
averred  to  have  been  acccepted  in  satisfaction,, 
or  to  have  produced  it  in  fact.  Drake  v.  Mitchell f 
3  East,  251. 

The  defendant  being  jointly  interested  with 
W.  &  Co.  in  a  contract  in  respect  of  which  they 
were  indebted  to  the  plaintiff,  the  plaintiff  re- 
covered judgment  against  W.  &  Co.  W.  &  Co.. 
afterwards  became  bankrupt.  The  plaintiff 
proved  against  their  estate,  and  then  brought  an 
action  on  the  contract  against  the  defendant : — 
Held,  that  the  judgment  obtained  against  W.  & 
Co.  was  a  bar  to  the  action.  Kendall  v.  UamiU 
ton,  3  C.  P.  D.  403  ;  47  L.  J.,  Q.  B.  665 ;  39  L.  T. 
250  ;  27  W  .R.  121— C.  A.  Affirmed,  4  App.  Cas. 
504  ;  48  L.  J.,  C.  P.  705  ;  41  L.  T.  418  ;  28  W.  R. 
97. 

Partnership  debts  are  not  necessarily  joint  as 
well  as  several,  the  liability  of  the  estate  of  a 
deceased  partner  on  a  partnership  contract  being, 
based  on  the  grotmd  that  where  there  is  no  sur- 
vivorship of  intei-est  there  ought  not  to  be  sur- 
vivorship of  liability.    Ih, 

A  judgment  (without  satisfaction),  recovered 
against  one  of  two  joint  debtors,  is  a  bar  to  an 
action  against  the  other.  King  v.  Hoare,  13  M, 
&  W.  494  ;  2  D.  &  L.  382 ;  14  L.  J.,  Ex.  29. 

Sccus,  where  the  debt  is  joint  and  several.. 
Ih. 

A  judgment  recovered  by  one  of  several  joint 
debtors  cannot  be  pleaded  as  a  defence  to  a  sub- 
sequent action  against  the  other  joint  debtors  in 
respect  of  the  same  cause,  unless  the  plea  shews 
that  the  judgment  was  recovered  on  a  ground 
which  operated  as  a  discharge  of  all.  Phillips 
V.  Ward,  2  H.  &  C.  717  ;  33  L.  J.,  Ex.  7  ;  9  Jur.,, 
N.  S.  1182  ;  9  L.  T.  345  ;  12  W.  R.  106. 

In  an  action  against  one  of  several  joint  con- 
tractors, he  cannot  plead  in  abatement  the  pen- 
dency of  another  action  for  the  same  cause- 
against  another  co-contractor ;  but  he  should 
plead  in  abatement  the  non-joinder  of  the  joint 
contractor ;  and  if  a  second  action  is  brought 
against  all,  the  pendency  of  the  former  action, 
against  the  other  joint  contractor  may  be  pleaded. 
Ileyiry  v.  Ooldney,  4  D.  &  L.  6  ;  15  M.  &  W.  484  ; 
15  L.  J.,  Ex.  218  ;  10  Jur.  439. 

Where  the  master  of  a  ship  signs  a  bill  of 
lading  in  his  own  name,  and  is  sued  upon  it,  and 
judgment  is  obtained  against  him,  an  action  wiU 
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not  lie  against  the  owner  of  the  ship  upon  the 
fiame  bill  of  lading,  although  sati^action  has 
not  been  obt-ained  on  the  judgment  against  the 
master.  Priestley  v.  Femie,  3  H.  &  C.  977  ;  11 
Jur.,  N.  S.  813  ;  13  W.  R.  1089. 

Two  partners,  acting  by  one  of  them,  bought 
goods,  and  afterwards  the  vendor,  with  notice 
of  the  partnership,  brought  an  action  and  re- 
covered judgment  againt  the  one  partner  alone, 
and  issued  execution  which  was  however  de- 
feated by  an  adjudication  of  bankruptcy  agaiust 
him,  followed  by  an  adjudication  against  his 
partner: — Held,  that  the  original  debt  was 
merged  in  the  judgment,  and  that  there  could 
be  no  proof  upon  it  against  the  joint  estate. 
Higging,  Ex  narte^  Tyler ^  In  re^  3  De  G.  &  J. 
33  ;  27  L.  J.,  Bk.  27  ;  4  Jur.,  N.  S.  595. 

Agents  or  Prineipali.]— When  an  agent  (his 
principal  being  undisclosed)  makes  a  contract  in 
iiis  own  name,  and  the  contractor  sues  the  agent 
for  breach  of  that  contract,  and  obtains  judg- 
ment against  him,  he,  the  contractor,  cannot 
afterwards,  upon  discovery  of  the  principal,  sue 
the  latter  in  respect  of  the  same  breach  of  con- 
tract, although  the  judgment  recovered  against 
the  agent  remains  unsatisfied.  Priestley  v. 
Femie,  3  H.  &  C.  977 ;  11  Jur.,  N.  8.  813 ;  13 
W.  R.  1089. 

Effect  of  Mistake.] — A  verdict  against  one 
defendant  in  ti'cspass  upon  an  issue  of  a  justifi- 
•cation  of  a  public  right  of  way,  negativing  such 
right,  is  evidence  in  an  action  for  breaking  and 
•entering  the  same  close  against  another  def en- 
•dant,  who  justifies  under  the  same  right ;  and 
the  latter  cannot  shew  that  such  verdict  was 
'entered  upon  that  particular  plea  by  mistake  of 
the  officer,  there  having  been  no  evidence  given 
•on  either  side  in  respect  of  that  issue  on  the 
former  trial ;  the  record  being  conclusive  as  to 
the  fact  of  such  finding,  though  not  as  to  the 
truth  of  it  between  other  parties.  Reed  v.  Jaeh- 
^anj  1  East,  355. 

Where  Public  are  Interested.]— A  plaintiff 
•claimed  tolls  throughout  the  port  of  Padstow  : — 
Held,  ithat  a  recowi  of  K.  B.  of  7  Ric.  2,  of  a 
cause  removed  by  certiorari  from  the  maritime 
•court  of  Aldestowc,  was  receivable  for  the  plain- 
tiff, although  that  cause  was  trespass  for  taking 
:»  ship,  and  the  present  plaintiff  and  defendant 
did  not  claim  under  either  of  the  parties  to  it ; 
•evidence  was  allowed  to  be  given  by  the  witness 
who  produced  it,  that  he  had  ascertained  from 
records  that  Aldestowc  and  Padstow  are  different 
names  for  the  same  place.  Brune  v.  Thompson, 
Oar.  &  M.  34. 

A  right  of  ferry  is  a  matter  in  which  the  public 
is  interested,  and  as  to  which,  therefore,  a  verdict 
or  a  judgment  of  a  court  of  competent  jurisdic- 
tion touching  the  same  right  is  evidence,  although 
between  other  parties.  Pirn  v.  ChirelL  6  M.  & 
W.  234. 

In  an  action  by  the  lord  of  a  manor  against  a 
•copyholder,  for  trespassing  on  a  free  warren  of 
the  lord,  a  judgment  on  a  quo  warranto  against 
:a  former  owner  of  the  manor,  in  which  the  at- 
torney-general confessed  a  prescriptive  title  to 
the  ^anchise  of  free  warren,  as  appurt4?nant 
to  the  manor,  is  evidence  for  the  plaintiff  in 
support  of  a  prescriptive  right  of  ft-ee  warren. 
Carnancon  {Earl^  v.  VUlfbois,  13  M.  k  W.  313  ; 
14  L.  J.,  Ex.  233. 


Where  an  information  chained  a  usurpation  of 
the  franchise  over  the  lands  of  tenants  as  well  as 
demesne  lands,  and  the  court  gave  judgment  for 
the  defendant  as  to  both,  the  record  was  held  to 
be  evidence  of  a  prescriptive  right  over  both, 
although  the  plea  set  forth  a  title  over  demesne 
lands  only^  and  the  attorney-general  confessed 
the  title  as  pleaded.     lb. 

A  judgment  in  a  former  action  against  another 
copyholder,  for  a  trespass  on  the  plaintiff's  free 
warren,  is  also  admissible.    lb, 

4.  Judgments  of  what  Courts. 

Court  known  to  the  Law.] — Upon  the  trial  of 
an  issue  in  prohibition,  whether  the  usurpation 
of  office,  in  a  quo  warranto  information  men- 
tioned, was  committed  out  of  the  jurisdiction  of 
the  county  palatine  and  within  the  city  of  Ches- 
ter, a  document  from  the  remembrancers  office 
of  the  Court  of  Exchequer  was  produced,  pur- 
porting to  be  a  decree  made  (after  the  hearing 
of  a  complaint  against  the  citizens  of  Chester, 
and  their  answer)  by  the  Lord  High  Treasurer 
of  England,  the  Chancellor  of  the  Exchequer, 
the  under-treasurer,  and  the  Chief  Baron,  with 
the  advice  and  assent  of  the  Queen's  attorney 
and  solicitor-general,  and  others  of  the  same 
court : — Held,  that  this  document  was  not  ad- 
missible as  a  decree,  because  it  was  not  a  decree 
of  the  Court  of  Exchequer,  nor  of  any  court 
known  to  the  law  at  the  time  when  it  purported 
to  have  been  made  ;  nor  as  an  award,  because 
there  appeared  no  voluntary  submission  of  the 
parties  :  nor  as  evidence  of  reputation,  because 
the  parties  making  the  decree  had  no  knowledge 
of  the  subject,  except  that  which  they  derived 
in  the  course  of  the  proceedings.  Rogers  v. 
Wood,  2  B.  &  Ad.  245. 

Froceedingf  in  Eqnity.] — The  dismissal  of  a 
bill,  seeking  equitable  relief  in  resiject  of  an  in- 
strument on  which  a  party  can  sue  at  law,  is  no 
bar  to  an  action  upon  the  same  instrument,  al- 
though the  decree  does  not  state  the  dismissal  to 
have  been  without  prejudice.  Beere  v.  Fleming^ 
13Ir.  C.  L.  K.  506. 

Declaration  for  injury  to  a  wall.  Plea,  that 
the  plaintiff  commenced  proceedings  in  Chan- 
cery against  the  defendant  for  the  very  same 
rights  and  claims  for  which  the  action  was 
brought,  and  that  proceedings  were  had,  and 
the  Court  of  Chancery  determined  the  same, 
and  decreed  in  favour  of  the  defendant,  which 
decree  is  in  force.  Replication,  that  the  Court 
of  Chancery  dismissed  the  bill  of  the  plaintiff 
in  the  plea  mentioned,  reserving  to  the  plaintiff 
the  right  of  proceeding  at  law  : — Held,  that  the 
plea  and  replication  were  both  good.  Long- 
mead  v.  ManU^,  18  C.  B.,  N.  S.  256  ;  11  Jur.,  N.  S. 
177  ;  12  L.T.  143  ;  13  W.  R.  469. 

In  an  action  to  recover  damages  for  a  fraudu- 
lent representation,  the  defenc&nt,  having  ob- 
tained leave  to  demur,  and  to  plead  legal  de- 
fences, asked  leave  to  plead,  for  defence  on 
equitable  grounds,  that  the  plaintiff  had  filed  a 
bill  in  Chancery  for  the  very  same  alleged  griev- 
ances and  causes  of  action,  which  court  .gave 
judgment  in  favour  of  the  defendant,  and  that 
the  plaintiff  had  no  right  to  maintain  that  suit 
against  him.  The  court  thought  this  decision  in 
Chancery  no  estoppel,  and  refused  to  allow  the 
plea  unless  all  the  rest  were  abandoned.  Collins 
V.  Care,  27  L.  J.,  Ex.  146  ;  4  Jur.,  N.  S.  31. 
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Judgment  was  given  by  consent  before  de- 
claration in  an  action  by  a  patentee  against  the 
members  of  a  partnership  for  an  infringement, 
and  they  immediately  took  a  licence  to  use  the 
invention.  A  suit  to  restrain  a  subsequent 
alleged  infringement  having  been  brought  by 
the  patentee  f^inst  the  same  members  at  law 
and  two  fresh  partners  : — Held,  that  the  defen- 
dants in  equity  were  not  estopped  by  the  judg- 
ment from  disputing  the  validity  of  the  patent. 
Ooucher  v.  Claytan,  34  L.  J.,  Ch.  239  ;  11  Jur., 
N.  S.  107  ;  13  W.  R.  336. 

A  plaintiff  in  equity  filed  his  bill  stating  that 
a  policy  had  become  void  at  law,  and  claiming 
to  have  it  treated  as  valid  in  equity.  After  bill 
dismissed  the  plaintiff  sued  at  law  on  the  policy : 
— Held,  that  a  bill  would  lie  to  restrain  the 
action,  and  injunction  granted  accordingly. 
Tredegar  {Lord^  v.  Wiwlu«,  19  L.  R.,  Eq.  607  ; 
44  L.  J.,  Ch.  268  ;  32  L.  T.  596  ;  23  W.  R.  511. 

Compensation  Casei.] — By  a  canal  act  com- 
missioners were  appointed  for  settling,  deter- 
mining, and  adjusting  all  questions,  matters,  and 
differences  between  the  company  and  the  owners 
of  lands  prejudiced  by  the  execution  of  any  of 
the  powers  thereby  granted  ;  and  the  amount  of 
compensation  was  to  be  assessed  by  a  jurj',  and 
the  commis8ionei*s  were  to  give  judgment  for  the 
sum  so  assessed,  which  was  to  be  binding  and 
conclusive  to  all  intents  and  purposes  : — Held, 
that  the  verdict  and  judgment  were  conclusive 
as  to  the  amount,  but  not  as  to  the  claimant's 
right  to  compensation.  Barber  v.  Nottingham 
Canal  Comjmny,  15  C.  B.,  N.  S.  t26  ;  12  W.  R, 
376. 

The  verdict  and  judgment  upon  an  inquisition 
under  the  compensation  clauses  of  the  Lands 
Clauses  Act,  1845,  do  not  estop  the  company,  in 
an  action  upon  the  judgment,  from  denying  that 
the  lands  in  respect  of  which  the  damage  has 
been  assessed,  and  the  plaintiff's  interest  therein, 
were  damaged  and  injuriously  affected  by  their 
works.  But  where  the  damages  claimed  and 
awarded  exceed  50Z.,  the  company  is  estopped 
from  denying  that  the  claimant  is  entitled  to 
compensation  to  an  amount  exceeding  501, 
Head  V.  Victoria  Station,  and  Pimlico  Railtoay 
Company,  1  H.  &  C.  826  ;  11  W.  R.  1032. 


In  rem,  in  the  Exchequer.] — A  judgment  of 
condemnation  in  rem  in  the  Exchequer  is  con- 
clusive as  to  the  legality  of  a  seizure  of  the 
goods,  in  a  subsequent  action  to  recover  them 
from  the  seizing  officer.  Cooke  v.  ShoU,  5  T.  R, 
255. 

The  record  of  condemnation  is  admissible,  on 
a  defence  to  an  action  for  the  price  of  rum  sold, 
to  prove  that  the  rum  was  adulterated,  being  a 
proceeding  in  rem.  Hart  v.  M'JVamaraj  4  Price, 
154,  n. 

But  the  record  of  a  conviction  for  penalties,  as 
it  is  a  proceeding  in  personam,  is  not  evidence  in 
any  case  where  the  parties  are  different.    lb. 

A  record  of  condemnation  of  goods  seized,  for 
an  act  of  forfeiture  created  by  one  statute,  is  not 
evidence  on  a  charge  of  an  offence  against  the 
same  party,  with  respect  to  the  same  goods, 
created  by  another  statute.  Att.-Ocn.  v.  Kmg,  5 
Price,  195. 

Conrte  of  Concurrent  or  Exclusiye  Jurisdic- 
tion.]— The  judgments  of  coui*ts  of  concurrent 
jurisdiction  arc  evidence  only  where  the  very 


I  same  matter  comes  distinctly  in  issue  between 
the  same  parties.  Mackintosh  v.  Smith,  4  Macc], 
H.  L.  Cas.  913. 

The  judgments  of  courts  of  exclusive  jurisdic- 
tion are  evidence,  whether  the  matter  arises 
incidentally,  or  is  the  matter  directly  in  issue. 
Ih 

Admiralty  Court.]  —  To  an  action  for  negli- 
gence in  causing  a  collision  between  the  defen- 
dant's and  the  plaintiff's  vessels  on  the  river 
Thames,  a  plea  that  the  merits  had  been  tried  in 
the  Court  of  Admiralty,  and,  *'  after  due  proceed- 
ings taken  in  that  court,  and  in  due  form  of 
law,  determined  in  favour  of  the  defendant,"  it 
was  held  that  the  collision  occurred  through  the 
plaintiffs  negligence,  and  not  by  the  defen- 
dant's negligence,  is  a  bad  plea,  for  not  shewing 
that  the  collision  occurred  within  the  jurisdiction 
of  the  Admiralty  ;  and  the  allegation  "  that  due 
proceedings  were  taken,  and  in  due  form  of  law 
determined,"  does  not  cure  the  defect.  Harris 
V.  wan*,  15  C.  B.  710  ;  24  L.  J.,  C.  P.  93. 

Bankruptcy  Court.] — The  file  of  proceedings 
in  bankruptcy  is  not  a  record,  but  may  be  Ques- 
tioned. Bacon,  Ex  imrte.  Bond,  In  re,  17  Ch.  D. 
447  ;  44  L.  T.  834  ;  29  W.  R.  574— C.  A. 

A  creditor  who  had  proved  a  debt,  and  voted 
in  respect  of  it,  subsequently  discovered  that  he 
had  omitted  to  state  and  value  a  certain  mort- 
gage security.  He  obtained  leave  to  withdraw 
his  proof  and  file  an  amended  one  upon  certain 
conditions.  Having  appealed  against  the  order, 
and  the  appeal  having  been  dismissed,  no  further 
steps  were  taken  by  the  creditor.  The  trustees 
in  the  bankruptcy  obtained  an  order  declaring 
that  they  were  entitled  to  the  proceeds  of  the 
mortgage  security  which  had  been  omitted  from 
the  original  proof  : — Held,  that  the  matter  was 
not  res  judicata,  and  that  as  there  had  been  a 
bond,  fide  mistake  on  the  part  of  the  proving 
creditor  in  the  omission  of  his  mortgage  secu- 
rity, he  was  entitled  to  have  it  rectified  and  to 
amend  his  proof.  Whitton,  Ex  parte,  Greases, 
In  re,  43  L.  T.  480. 

County  Courts.] — A  servant  in  husbandry  hav- 
ing been  hired  from  1st  of  August,  1858,  to  Mar- 
tinmas next  ensuing,  for  the  wages  of  5/.,  entered 
the  service,  and  continued  in  it  till  7th  of  Sep- 
tember, 1858,  when  her  master  discharged  her. 
Thereupon  she  sued  him  in  a  county  court 
claiming  damages  for  the  discharge,  as  having 
been  without  reasonable  cause.  The  judge  of  ^he 
county  court  gave  a  verdict  for  the  master. 
Afterwards,  in  May,  1859,  the  servant  took  out 
a  summons  before  justices  against  the  master, 
to  recover  hi,  wages : — Held,  that  the  question 
for  decision  in  the  county  court  and  by  the 
justices  being  substantially  identical,  namely, 
whether  the  discharge  of  the  servant  was  without 
just  cause,  the  justices  were  bound  to  treat  the 
decision  of  the  county  court,  a  court  of  concur- 
rent jurisdiction,  upon  it,  as  conclusive  between 
the  parties ;  although  the  form  of  the  claim  in 
the  summons  varied  from  that  made  in  the  plaint 
in  the  county  court.  Routledge  v.  Hislop,  2  El. 
&  El.  549  ;  29  L.  J.,  M.  C.  90  ;  6  Jur.,  N.  S.  398  ; 
8  W.  R.  363. 

■  By  Ord.  XVI.  r.  17  of  County  Court  Orders, 
1875,  "any  judgment  of  nonsuit,  unless  the 
judge  otherwise  directs,  shall  have  the  same 
effect  as  a  judgment  upon  the  merits  for  tke 
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defendant."  Such  rule  is  a  copy  of  Ord.  XLT. 
r.  6  of  the  Judicature  Orders,  and  was  made  by 
a  committee  of  county  court  judges,  with  the 
approval  of  the  lord  chancellor,  under  the  autho- 
rity of  8.  32  of  the  County  Courts  Act,  1866 
(19  &  20  Vict.  c.  108),  which  authorizes  such 
county  court,  judges  with  such  approval  to  frame 
rules  and  orders  "  for  regulating  the  practice  of 
the  courts  and  forms  of  proceedings  therein  : " — 
Held,  that  unless  rule  17  of  the  County  Court 
Orders  was  ultra  vires,  a  judgment  of  nonsuit  in 
a  county  court  not  appealed  against  nor  set  aside, 
was  a  bar  to  an  action  by  the  plaintiff  for  the 
same  debt  in  the  superior  court.  Payser  v. 
Minors,  7  Q.  B.  D.  329  ;  50  L.  J.,  Q.  B.  555  ;  45 
L.  T.  33  ;  29  W.  R.  773  ;  46  J.  P.  84— C.  A. 

The*  plaintiffs  being  summoned  to  appear 
before  justices  of  the  peace  to  answer  a  com- 
plaint that  they  had  refused  to  pay  the  amount 
of  a  church-rate,  appeared,  and  upon  the  hearing 
gave  notice  that  they  disputed  the  validity  of  the 
rate,  and  required  the  justices  to  forbear  from, 
and  not  to  give  judgment  in  i-espect  of  the  matter 
of  complaint.  They,  nevertheless,  being  of 
opinion  that  the  objection  to  the  rate  was  not 
\x)nk  fide,  made  an  oixier  for  payment,  and  sub- 
sequently issued  a  distress  warrant,  under  which 
the  plaintiffs'  goods  were  seized.  The  plaintiffs 
brought  an  action  against  the  justices  in  respect 
of  the  seizure,  and  the  plaintiffs  having  levied  a 
plaint  of  replevin  in  a  county  court  against  the 
churchwardens  in  respect  of  the  seizure,  and  re- 
covered damages  and  costs  in  respect  thereof  : — 
Held,  that  such  recovery  was  a  bar  to  the  reco- 
very of  damages  as  against  the  justices.  '  Pease 
V.  Chaytor,  3  B.  &  S.  620  ;  32  L.  J..  M.  C.  121  ; 
9  Jur.,  N.  S.  664  ;  8  L.  T.  613  ;  11  W.  R.  563. 

The  judgment  of  a  county  court  as  to  matters 
within  its  jurisdiction,  is  by  virtue  of  9  &  10  Vict, 
c.  95,  s.  89,  of  equal  validity  for  the  purposes 
of  evidence  with  the  judgment  of  a  superior 
c^urt,  although  the  record  in  the  county  court 
may  not  shew  upon  what  issues  or  upon  what 
grounds  the  decision  was  given.  Flitters  v. 
Allfrey,  10  L.  R.,.C.  P.  29  ;  44  L.  J..  C.  P. 73  ;  31 
L.  T.  878  ;  23  W.  R.  442. 

F.  was  tenant  to  A.  of  a  cottage.  A.  treated 
F.  as  a  weekly  tenant,  and  gave  him  one  week's 
notice  to  quit.  As  F.  remained  in  the  cottage, 
A.  obtained  a  warrant  of  justices  under  1  &  2 
Vict.  c.  74  (Small  Tenements  Act),  and  evicted  F. 
from  the  cottage.  Afterwards  A.  sued  F.  in  a 
county  court  for  rent  of  the  cottage,  claimed  to 
be  due  upon  the  weekly  tenancy.  F,  alleged 
that  his  tenancy  was  from  year  to  year,  and  that 
at  the  time  of  his  eviction  a  year  of  his  holding 
had  not  expired,  and  no  rent  was  due.      The 


Coninlar  Conrti.] — A  judgment  of  a  British 
consular  court,  established  abroad  under  6  &  7 
Vict.  c.  94,  in  an  action  of  debt  properly  brought 
by  the  plaintiff  in  that  court,  together  with  pay- 
ment by  the  defendant  to  the  plaintiff  of  the 
sum  awarded  to  the  latter  by  such  judgment, 
forms  a  good  bar  to  an  action  in  a  court  here  for 
the  same  subject-matter.  Barber  v.  Lamh,  8 
C.  B.,  N.  S.  95  ;  29  L.  J.,  C.  P.  234  ;  6  Jur.,  K.  S. 
981  ;  8  W.  R.  461. 

*]>iyoree  Court.] — A  married  woman,  living 
apart  from  her  husband,  incurred  a  debt  for  ne- 
cessaries. The  husband  being  sued,  pleaded 
never  indebted,  and  gave  in  evidence  an  account 
of  proceedings  instituted  by  himself  against  the 
wife  for  adultery,  in  which  the  jury  found  in  the 
affirmative,  judgment  being  entered  accordingly. 
As  it  was  prov^  that  the  husband  had  also  com- 
mitted adultery,  the  judge  dismissed  his  petition  : 
— Held,that  the  judgment  in  the  divorce  court  was 
merely  the  finding  of  the  jury,  and  though  it 
might  bind  the  parties  themselves,  it  did  not 
affect  strangers.  Keedham  v.  Bremner,  1  L.  R., 
C.  P.  583  ;  35  L.  J.,  C.  P.  313 ;  12  Jur.,  N.  S. 
434  ;  14  L.  T.  437 ;  14  W.  R.  694  ;  1  H.  & 
R.  731. 

Eceleiiastioal  Courta.] — ^A  sentence  in  an 
ecclesiastical  court  in  a  matter  properly  cogniz- 
able there,  is  conclusive  evidence  where  the  same 
matter  comes  in  question  collaterally  in  a  court 
of  law  or  equity.  Mcadowes  v.  Kingstown  {Buch/^ss), 
Amb.  756. 

A  sentence  of  jactitation  of  marriage  was  not 
conclusive  evidence  of  its  validity  ;  and  might  be 
impeached  as  having  been  obtained  by  fraud. 
Kingstort's  {Buefiess^  case,  1  Leach,  C.  C.  il46  ; 
1  East,  P.  C.  468. 

Inferior  Conrti.] — ^A  sentence  of  expulsion,  un- 
appcaled  from,  may  be  given  in  evidence  on  an 
indictment  for  assaulting  a  member  of  a  college  in 
the  University  of  Cambridge,  by  turning  him  out 
of  the  college  gardens,  and  is  conclusive  for  the 
defendant.    Bex  r.  Grundon,  Cowp.  315. 

Where  a  cause  is  removed  by  habeas  corpus 
from  an  inferior  court  after  judgment  by  default, 
that  judgment  is  not  evidence  against  the  defen- 
dant in  the  superior  court.  Bottings  v.  Flrhy,  9 
B.  &  C.  762. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded  a  recovery  by  foreign  attach- 
ment at  the  suit  of  a  creditor  of  the  plaintiff,  and 
that  the  creditor  had  execution  of  the  sum  re- 
covered according  to  the  custom  of  London  ;  the 
plaintiff  insisted  that  no  execution  was  executed  : 


judge  held  that  the  tenancy  was  from  year  to   on  which  the  defendant  joined  issue  : — Held, 
year,  and  gave  judgment  for  F.    Thereupon  F.  j  that  the  jury  was  not  precluded  by  a  record  of 

sued  A.  hi  the  superior  court   for  trespass  in       '•^—       •    -^     * -^  ^ ^* —  ^-^ 

wrongfully  evicting  him  from  the  cottage  by  the 
warrant  of  the  justices,  and  he  again  contended 


that  as  he  was  tenant  from  year  to  year  his 
tenancy  had  never  been  lawfully  determined. 
The  jury  found  that  F.'s  tenancy  was  from  week 
to  "wiek  : — Held,  that  despite  of  the  finding  of 
the  jury  F.  was  entitled  to  have  the  verdict 
entered  for  him ;  for  the  judgment  of  the  county 


court  was,  as  evidence,  conclusive,  between  F.  |  &  E.  398. 


satisfaction  in  the  former  attachment  from  find- 
ing the  real  facts  of  the  case.  Mag  rath  v. 
Hardy,  4  Ring.  N.  C.  782 ;  6  Scott,  627 ;  6  D. 
P.  C.  749  ;  1  Am.  352  ;  2  Jur.  594. 

Orders  of  the  commissioners  of  sewers  requiring 
land-owners  to  repair  and  alter  sea-walls,  are  a<l- 
missiblc  as  adjudications  by  a  court  of  competent 
jurisdiction,  without  proof  of  their  having  been 
acted  on.     Beg.  v.  Leigh,  2  P.  &  D.  357  ;  10  A. 


and  A.  as  to  the  tenancy,  in  this  court  ;  that  the 
tenancy  must  be  assumed  to  have  been  from  year 
to  year,  and  that  the  eviction  of  F.  from  the 
cottage  must  be  taken  to  have  been  unlawful. 
Jh, 


After  a  considerable  lapse  of  time  (as  seventy 
years),  the  court  will  presume  that  such  orders 
were  executed.    Ih. 

Where  a  plaintiff  sued  his  steward  in  an  inferior 
court  for  4,000/.,  which  was  a  less  sum  than  he 
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knew  to  be  due  to  him,  and  upon  the  filial  inves- 
tigation of  the  defendant's  accounts,  and  upon 
judgment  by  default  verified  3,400/.  only : — Held, 
upon  a  plea  of  judgment  recovered  in  answer  to 
a  second  action  for  the  balance  due*  that  the 
plaintiff  was  concluded  by  the  action  brought  in 
the  inferior  court.  Jiagot  (^Lord)  v.  WilUamM, 
5  D.&R.  87;  3B.  &C.235. 

Prooeadingt  before  Justices.] — An  application 
to  justices  by  a  local  board  under  tne  Public 
Health  Act,  1875,  for  the  recoverj'  of  a  proportion 
of  the  expenses  of  sewering  a  street  from  the 
owner  of  promises  abutting  thereon,  was  dis- 
missed by  the  justices,  on  the  ground  that  the 
street  was  a  highway  repairable  by  the  inhabi- 
tants at  large.  The  local  board  some  years 
afterwards  made  an  application  against  the  same 
person  for  the  recovery  of  a  proportion  of  paving 
expenses  subsequently  incurred  in  respect  of  the 
same  street,  and  a  sti[)cndiary  magistrate  made 
an  order  for  the  payment  of  such  expenses : — 
Held,  that  the  adjudication  of  the  justices  that 
the  street  was  a  highway  repairable  by  the 
inhabitants  at  large  on  the  first  application  was 
beyond  the  jurisdiction  of  such  justices,  which 
was  only  to  make  or  refuse  the  oKler  for  the 
expenses  claimed,  and  that,  therefore,  such  ad- 
judication on  the  first  application  did  not  estop 
the  load  board  from  claiming  the  expenses  they 
claimed  on  the  second  application,  and  conse- 
quently that  the  magistrate  might  make  the 
order  which  he  made  for  their  pajinent.  Ktfg, 
V.  JIvtcfiins,  6  Q.  B.  D.  300 ;  60  L.  J.,  M.  C.  35  ; 
U  L.  T.  364  ;  29  W.  R.  724  ;  45  J.  P.  504— C.  A. 

Order  of  Quarter  Beifioni  when  a  Deciiioii 
**  on  Merit!.**] — Upon  the  hearing  of  an  appeal 
to  quarter  sessions  against  an  order  of  affiliation, 
it  appeared  that  the  respondent  and  her  witnesses 
were  not  present,  having  mistaken  the  day  of 
bearing,  and  her  counsel  applied  for  an  adjourn- 
ment till  the  following  morning,  offering  to  pay 
the  costs  of  the  day.  The  appellant  having 
declined  to  accede  to  this  proposal,  the  sessions 
directed  the  case  to  proceed,  and  quashed  the 
order,  no  evidence  having  been  adduced  on  the 
part  of  the  respondent : — Held,  that  the  order  of 
quarter  sessions  was  not  a  decision  upon  the 
merits,  and  that  fresh  proceedings  in  respect  of 
the  same  matter  might  be  taken  before  justices. 
Jteff.  V.  -l/ay,  or  Ilsgej-,  JJ.y  5  Q.  B.  D.  882  ;  49 
L.  J.,  M.  C.  67  ;  42  L.  T.  772  ;  28  W.  R.  918  ; 
sub  nom.  lleg,  v,  PhUUps, 

Felice  ICagiftrate.  ]— By  2  &  3  Vict.  c.  71,  s.  40, 
metropolitan  police  magistrates  are  empowered 
upon  a  complaint  to  them  of  the  unlawful  deten- 
tion of  goods  of  less  value  than  15/.,  to  summon 
the  person  complained  of,  and  to  inquire  into 
the  title  thereto,  or  to  the  possession  thereof,  and 
to  order  the  goods  to  be  delivered  up  to  the 
owner  either  absolutely  or  upon  certain  tcruLs, 
provided  that  no  such  order  shall  bar  any  person 
from  recovering  possession  of  the  goods  so  de- 
livered by  action  at  law.  To  an  action  for  the 
conversion  of  goods  the  defendant  pleaded  an 
estoppel,  setting  up  the  above  statute,  and  al- 
leging that  the  plaintiff  had  complained  of  the 
detention  of  the  goods  to  a  metropolitan  police 
magistrate,  who  summoned  the  defendant  before 
him,  and  after  inquiring  into  the  title  to  the 
.goods,  dismissed  the  summons,  and  thereby  ad- 
judicated   in    his    favour  -.—Held,    that   such 


dismissal  and  iuljudication  did  not  bar  the 
action,  and  that,  thei'efore,  the  plea  was  bad. 
Boxer  v.  CUild,  1  Ex.  D.  172 ;  45  L.  J.,  Ex.  4()2  ; 
34  L.  T.  737  ;  24  W.  R.  537. 

W.  was  injured  by  the  furious  driving  of  the 
defendants^  ser\'ant.  The  driver  was  summoned 
by  the  police,  and  W.  attended  as  a  witness.  The 
driver  was  fined,  and  was  ordered  by  the  magis- 
trate to  pay  to  W".  .')/.  by  way  of  compensation 
under  the  provisions  of  6  &  7  Vict.  c.  86,  s.  28. 
He  was  asked  by  the  magistrate  if  that  sum 
would  com(>cnsate  him,  and  he  said  it  would  not, 
but  nevertheless  he  took  it.  In  a  subsequent 
action  for  damages  by  W.  against  the  driver's 
employers  : — Held,  that  the  order  of  the  magis- 
trate was  a  bar  to.  the  action,  inasmuch  i^  W. 
must  be  taken  to  have  accepted  the  5/.  in  full 
satisfaction  of  his  claims  in  respect  of  his  in- 
juries. Wrigld  v.  London  General  Ointiibus 
Company,  2  Q.  B.  D.  271  ;  46  L.  J.,  Q.  B.  429  ; 
36  L.  T.  590  ;  25  W.  R.  647. 

Conviction  of  Injury  to  Fenon  when  a  Bar  to 
Action  brought  inbceqnently  for  I^jnrlee.] — ISee 
Criminal  Law. 

Ck>nvictioni  on  Indictments.] — A  record  of  an 
indictment  for  an  assault  to  which  the  defendant 
pleaded  guilty,  is  admissible  against  him  in  an 
action  for  damages  for  the  same  assault.    Anon,, 

I  Phil.  Evid.  320. 
But  a  verdict  of  guilty,  and  judgment  thereon 

in  an  indictment  for  obstructing  a  public  high- 
way, cannot  be  pleaded  as  an  estoppel  in  an 
action  brought  by  the  party  convicted  against  a 
third  party  for  using  the  way.    Petrie  v.  Nuttall, 

II  Ex.  569 ;  25  L.  J.,  Ex.  200. 
Indictment  against  a  township  for  not  re- 
pairing an  ancient  highway.  On  the  trial  an 
indictment  against  an  adjoining  township,  for 
non-repair  of  a  fmrt  of  the  same  line  of  road  to 
which  that  township  had  submitted,  was  re- 
ceived : — Held,  that  it  was  properly  received  as 
evidence  that  the  whole  highway  was  ancient. 
Ileg,  V.  Brlghtside  BicrUwy  13  Q.  B.  933. 

An  indictment  for  non-repair  of  a  highway 
charged  the  defendant  as  liable  to  repair  by 
reason  of  his  tenure  of  S.  P.  field.  He  pleaded 
not  guilty.  On  the  trial,  evidence  was  given  on 
the  part  of  the  prosecution  of  the  conviction  in 
1801,  of  S.,  a  former  owner  of  S.  P.  field,  for  the 
non-repair  of  the  highway,  the  liability  being 
charged  as  arising  in  respect  of  the  tenure  of  the 
S.  P.  field.  Proof  was  also  given  of  repairs  done 
since  1801  by  the  owners  of  the  field.  For  the 
defendant,  evidence  was  adduced  of  an  .x^rcu- 
ment  and  award  previously  to  1801,  which  found, 
in  effect,  that  the  owner  of  S.  P.  field  was  liable 
to  repair  the  road,  and  directed  that  S.  should 
plead  guilty  to  an  indictment  for  non-repair 
ratione  tenune.  The  jury  convicted  the  deieu- 
dant ;  but  the  court  reserved  the  question, 
''  Whether  the  usage  or  liability  in  respect  of 
which  the  defendant  was  charged  in  the  in- 
dictment was  established  / " — Held,  that  the  de- 
fendant was  estopped  from  denying  his  liability, 
,in  consequence  of  the  conviction  of  S.,with  whom 
he  was  a  privy  in  estate.  Ilea,  v.  Black  more,  2 
Den.  C.  C.  410;  21  L.  J.,  M.  C.  60;  16  Jur. 
154. 

Indictment  for  non-repair  of  a  highway  against 
the  inhabitants  of  a  township,  averring  them  to 
be  liable  by  prescription  to  repair  sucli  highways 
in  the  township,  as  the  inhabitants  of  the  i)ari^ 
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but  for  the  prescription,  would  have  been  liable 
to  repair,  with  an  averment  that  the  highway 
wa3  in  the  township.  The  prosecutors  gave  in 
evidence  a  record  of  the  presentmcHt  by  a  justice, 
under  13  Geo.  3,  c.  78,  on  his  view,  that  the  road 
in  question  was  out  of  repair,  averring  that  it 
was  in  the  township,  and  that  the  inhabitants  of 
that  township  ought  to  repair  it.  The  record 
shewed  a  plea  of  guilty  by  two  inhabitants  of  the 
township,  a  conviction  before  the  sessions,  and  a 
sentence  of  fine  : — Held,  that  this  conviction  was 
conclusive  evidence  against  the  township,  that 
the  road  was  in  that  township  ;  and  that,  though 
the  presentment  might  be  bad  on  error  for  not 
shewing  how  the  township  was  liable,  the  con- 
viction being  before  a  competent  tribunal  and 
being  unreversed,  was  not  the  less  an  estoppel. 
Jicg.  v.  Ilavghton.  1  El.  &  Bl.  501  ;  22  L.  J., 
M.  C.  89;  17  Jur.  455. 

Held,  also,  that  it  was  not  necessary  to  shew 
that  the  fine  had  been  levied,  the  conviction  not 
being  impeached  on  the  ground  of  fraud  or 
collusion,    lb. 

Foreign  Courti.] — See  International  Law. 


5.  Pleading  and  Peoceedings  thebeon. 

a.  Generally. 

Plea.]— The  10th  rule  of  Hilary  Term,  1853, 
docs  not  apply  to  a  plea  of  judgment  recovei'fed 
against  an  executor.  Power  v.  Izody  1  Bing.  N.  C. 
304  ;  1  Scott,  119 ;  3  D.  P.  C.  140. 

A  plea  to  an  action  for  money  lent,  that  the 
plaintiff  is  estopped  fi'om  suing  in  consequence 
of  his  having,  in  a  former  action  brought  against 
him  by  the  defendant,  pleaded  the  demand  sued 
on  by  way  of  set-off,  which  was  negatived  by 
the  jury,  is  not  a  plea  of  judgment  recovered 
within  this  rule.  Brokcnshir  v.  Morgan  or 
Mottger,  9  M.  &  W.  Ill  ;  5  Jur.  1200. 

To  a  count  in  an  action  on  a  covenant  on  an 
annuity  with  a  breach  for  non-payment  of  the 
annuity-  on  the  15th  June,  1834,  the  defendant 
pleade(.l  a  judgment  recovered  against  him  by  the 
plaintiff  in  an  action  of  debt,  for  the  sum  of 
2,000Z.,  of  Easter  term,  1832,  concluding  with  an 
averment  that  the  causes  of  action  in  the  two 
suits  were  identical  : — Held,  a  bad  plea  on  general 
demurrer.  Few  v.  Backhause^  1  P.  &  D.  34  ;  8 
A.  &  E.  789  ;  1  W.,  W.  k  H.  658. 

To  an  action  for  work  done  by  the  plaintiff  as  a 
correspondent  for  the  defendant  in  New  York. 
Plea,  as  to  50/.,  part  of  the  claim,  that  an  action 
had  been  brought  against  the  plaintiff,  in  the  Su- 
preme Court  of  New  York,  for  a  sum  exceeding 
507. ;  that  by  process  duly  issued  out  of  that  court, 
and  executed  on  the  defendant,  that  sum  due  and 
owing  from  the  defendant  to  the  plaintiff,  was  at- 
tached in  the  defendant's  hands,  according  to  the 
laws  of  that  state,  to  satisfy  the  demand  in  the 
action  ;  that  judgment  was  afterwards  recovered 
•in  that  court,  and  execution  issued  to  the  sheriff 
of  New  York,  whereupon  the  defendant  was 
obliged,  by  the  laws  of  the  state,  to  pay  and  did 
pay  over  to  the  sheriff  the  value  of  the  50/.,  de- 
ducting the  necessary  expenses  of  the  attachment. 
The  plea  alleged,  that  the  plaintiff  and  the  defen- 
dant were  citizens  of  the  state,  and  the  defendant 
was  resident  there  and  subject  to  the  jurisdiction 
and  process  of  the  court,  and  that  by  the  laws  of 
the  state  the  defendant  was  discharged  and  ac- 
quitted of  the  50/.  : — Held,  that  the  plea  was  a 


good  defence  pre  tan  to.     Oovld  v.  Wfhh,  4  El.  & 
Bl,  933  ;  24  L.  J.,  Q.  B.  205  ;  1  Jur.,  N.  S.  821. 

A  plea  of  a  former  recovery  for  the  same 
offence,  to  a  penal  action,  must  allege  that  the 
plaintiff  in  the  formeraction  had  priori  tyof  suit,  or 
It  will  be  bad.  Jachson  v,  G'tsling^  Bulf.  N.  P.  179. 


Amendment.] — ^A  plea  of  judgment  re- 


covered in  general  terms,  but  alleging  that  the 
debt  was  satisfied,  will  not  be  ordered  to  be 
amended,  or  set  aside  as  embaixassing.  Lawlcr 
V.  Robertson,  1  F.  &  F.  307. 

Beplication.] — In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  he 
pleaded  a  plea  of  judgment  recovered  by  him  in 
a  former  action  brought  by  the  plaintiff  on  the 
same  bill.  The  plea  set  out  the  pleadings,  the 
finding  of  the  jury,  and  the  judgment  of  the 
court  in  the  former  action.  It  alleged  the  plea 
therein  was,  that  the  plaintiff  andjthe  defendant 
had  agreed,  that  if  the  defendant  dishonoured  the 
bill  when  due,  the  plaintiff  should  extend  the 
time  for  the  payment  of  the  amount  till  the  25th 
of  December,  1848,  and  the  defendant  should 
execute  a  warrant  of  attorney  for  the  payment 
of  the  amount  with  chai-ges  and  interest,  on  that 
day  ;  and  that  the  defendant,  having  dishonoured 
the  bill,  offered  to  execute  the  wan-ant  of  attorney, 
which  the  plaintiff  refused  to  accept.  That  the 
plaintiff  repliol  de  injuria  to  that  plea,  and  that 
the  defendant  had  judgment.  To  the  present 
plea  of  judgment  recovered,  the  plaintiff  replied 
that  he  did  not  extend  the  time  lor  the  payment 
of  the  bUl  till  the  25th  of  December,  1848  ;  that 
that  day  had  elapsed  before  the  commencement 
of  the  present  suit,  and  that  the  defendant  did 
not  execute  the  warrant  of  attorney: — Held, 
that  the  replication  was  bad,  and  the  plea  a  good 
plea  of  judgment  recovered,  containing  all  neces- 
sary details  of  the  judgment.  Ove^rton  v.  Ilarvryy 
1  L.,  M.  &  P.  233  ;  9  C.  B.  324  ;  19  L.  J.,  C.  P. 
26G  ;  14  Jur.  902. 

Where  a  declaration  set  out  a  libel  in  which  it 
was  alleged  that  the  plaintiff  was  tried  for  murder, 
and  that  "  it  was  understood  that  the  counsel  for 
the  prosecution  were  in  possession  of  a  damning 
piece  of  evidence,  viz.,  that  he  had  spent  nearly 
the  whole  of  the  night  preceding  the  duel  in  prac- 
tising pistol  firing,"  and  the  plea  stated  that  the 
plaintiff  had  committed  murder  : — Semble,  that 
a  replication  by  way  of  estoppel,  stating  that  the 
plaintiff  was  tried  and  acquitted,  is  not  good, 
I£eh?iawv.  Blackwood,  11  C.  B.  Ill  ;  20  L.  J., 
C.  P.  187;  15  Jur.  861. 

WhSre  a  plea  to  a  declaration  for  goods  sold 
and  delivered,  stated  that  the  plaintiff  sued  the 
defendant  in  an  inferior  court  for  the  same  causes 
of  action  in  the  declaration  mentioned,  and  that 
the  defendant  recovered  against  the  plaintiff  by 
the  judgment  of-  that  court,  and  that  such  judg- 
ment remained  in  full  force  ;  and  the  plea  pro- 
ceeded to  set  out  the  declaration  in  the  court 
below,  in  which  it  was  not  stated  that  the  goods 
were  sold,  or  that  the  consideration  for  the  pro- 
mise arose  within  the  jurisdiction  of  that  court ; 
and  the  plaintiff  in  his  replication  allcgeil 
that  both  he  and  the  defendant,  at  the  time  of 
levying  the  plaint  in  the  court  below,  and  the 
latter  obtaining  judgment,  resided  out  of  the 
jurisdiction  of  that  court ;  and  that  the  cause  of 
action  arose  out  of  such  jurisdiction  : — Held,  that 
the  replication  was  sufficient,  on  the  ground  that 
the  proceedings  in  the  court  below  were  coram 
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non  jadice,  and  altogether  void.     BHscoe   v. 
Stephens,  9  Moore,  413  ;  2  Bing.  213. 

Whether  Pleading  ii  BTeeeMary.j—A  verdict 
which,  if  pleaded  in  bar,  would  be  an  estoppel, 
when  given  in  evidence  under  the  general  issue  is 
not  conclusive,  but  only  evidence  to  go  to  the 
jury.  Viwght  v.  Winch,  2  B.  &  A.  662  ;  S,  P., 
Staff&rd  V.  Clarh  9  Moore,  724  ;  2  Bing.  377  ;  1 
C.  tc  P.  24,  403.  Doe  v.  Huddart,  2  C,  M.  &  K. 
316  ;  5  Tyr.  846. 

Estoppels  by  record  and  by  deed  must,  in  order 
to  make  them  binding,  be  pleaded  if  there  be  an 
opportunity;  otherwise  tne  party  omitting  to 
plead  it  waives  the  estoppel  and  leaves  the  issue 
at  large,  on  which  the  jury  may  find  according  to 
the  truth  :  aliter  of  estoppels  in  pais.  Freeman 
v.  Coohe,  2  Kx.  654  ;  6  D.  &  L.  187  ;  18  L.  J.,  Ex. 
114;  12  Jur.  777.  See  2Ug,  v.  Ilaughton,  1  El.  & 
Bl.  501 ;  22  L.  J.,  M.  C.  89  ;  17  Jur.  455. 

An  administrator  being  sued  for  a  debt  due 
from  the  intestate,  pleade<l  no  assets  :  replica- 
tion, that  he  had  assets.  Issue  thereon  and  ver- 
dict for  the  plaintiff.  Judgment  was  entered  and 
execution  issued,  and  nulla  bona  returned.  The 
plaintiff  declarcil  in  debt  setting  forth  these  pro- 
ceedings and  alleging  that  the  defendant  had  at 
the  time  of  the  recovery,  assets  to  be  administered, 
and  had  eloigned  and  wasted  them.  Plea,  that  at 
the  time  of  the  recovery,  the  defendant  had  fully 
administered,  &c.,  without  this,  that  he  eloigned  or 
wasted,  &c.  Issue  thereon  : — Held,  that  the  de- 
fendant could  not  prove  that  all  assets  which  had 
come  to  his  hands  at  the  time  of  the  former  re- 
covery had  been  duly  administered,  and  that  the 
plaintiff  might  take  this  objection  without  having 
replied  the  foimer  recovery  as  an  cstopiwl. 
Dawfton  v.  Gregory,  7  Q.  B.  756  ;  14  L.  J.,  Q.  B. 
286  ;  9  Jur.  688. 

b.  Nul  Tiel  Beoord. 

Effect  of.] — A  plea  of  nul  tiel  record  to  a  de- 
claration in  scire  facias  on  a  judgment  more  than 
a  year  and  a  day  old,  puts  in  issue  only  the  re- 
covery of  the  judgment.  Philih?«  v.  Smith,  2 
v.,  N.  S.  688  ;  7  Jur.  491. 

Pleading  after  BeeiBion.]— A  defendant  may 
plead  puis  darrein  continuance  after  judgment ! 
has  been  given  for  the  plaintiff,  upon  an  issue  i 
tried  by  the  record.    Wagner  v.  Imhrle,  2  L.,  M. 
&  P.  333  ;  6  Ex.  380  ;  20  L.  J.,  Ex.  235  ;  15  jur. 
4(C). 

Seplieation  to  Flea  of  former  Jndgment.] — 
A  replication  of  nul  tiel  record  to  a  plea  of  a 
f(jiiner  judgment  recovered,  in  respect  of  the  same 
causes  of  action,  against  a  joint  contractor  with 
the  defendant,   is  a  proper  form  of   pleading, 
where  such  judgment  has  been  reversed  in  eiTor, 
although  the  former  action  and  judgment  were  ; 
against  a  different  defendant,  and  it  appears  from 
the  record  that  such  reversal  was  by  the  consent ; 
of  the  parties.  •  Bailey  v.  Tumei\  6  D.  &  I^.  730  ;  \ 
18  L.  J.,  Q.  B.  232  ;  14  Jur.  432.  | 

I 

Proof  of.] — A  plaintiff  brought  an  action  against 
the  defendant  for  words  imputing  a  felony,  and  j 
had  a  verdict  against  him.  In  a  second  action,  | 
tiie  declaration  contained  an  averment  that,  the  : 
plaintiff  was  a  trader,  and  alleged-  that  the  words  ' 
(which  were  not  precisely  the  same  as  those  in  ' 
the  first  action)  were  spoken  of  him  in  the  way  , 


of  his  trade.  Upon  an  issue  of  nul  tiel  record  : — 
Held,  that  as  the  record,  when  produced,  did  not 
shew  on  the  face  of  it  that  the  cause  of  action 
might  be  the  same,  judgment  must  be  for  the 
plaintiff.  Wadsicorth  v.  Bentley,  1  B.  C.  C.  203  ;. 
23  L.  J.,  Q.  B.  3  ;  17  Jar.  1077. 

When  a  plaintiff  declares  on  a  judgment  gene- 
rally to  which  the  defendant  pleads  nul  tiel  re- 
coi-d,  it  is  no  variance  that  the  judgment  is  aU 
leged,  in  the  record  produced,  to  have  been  by 
default,  in  consequence  of  the  defendant  not 
having  paid  the  debt  by  instalments,  as  directed 
by  a  judge's  order  obtained  by  consent.  Hopkins 
V.  Francix,  2  D.  &  L.  664  ;  13  M.  &  W.  668  ; 
7  Jur.  250. 

A  declaration  on  a  judgment  described  it  as  ob- 
tamed  in  the  court  of  our  lady  the  Queen,  of  her 
Bench  at  Westminster,  in  the  county  of  Middle- 
sex. Plea,  that  there  is  not  any  record  of  the 
recovery  remaining  in  the  court  of  our  lady  the 
Queen,  of  her  Bench  at  Westminster.  Replica- 
tion, that  there  is  such  a  record  of  the  recovery 
remaining  in  the  court  of  our  lady  the  Queen,  of 
her  Bench  : — Held,  that  the  issue  was  proved  by 
the  production  of  a  jndgment  of  the  Common 
Pleas.  Bradley  v.  Gray,  4  D.  &  S.  458  ;  3  C.  B 
726  ;  16  L.  J.,  C.  P.  26. 

In  an  action  against  husband  and  wife,  the 
declaration  alleged  that  the  plaintiff  recovered 
judgment  against  the  female,  by  the  name  of 
£.  R.,  on  promises  made  by  her  dum  sola ;  to- 
which  the  defendants  pleaded  nul  tiel  record* 
On  the  record  being  produced,  the  judgment 
appeared  to  have  been  recovered  against  her  and 
others  : — Held,  no  variance.     Cocks  v.  Brewer^. 

11  M.  &  W.  51  ;  2  D.,  N.  S.  759  ;  12  L.  J.,  Ex. 
225  ;  7  Jur.  218. 

A  declaration  on  a  replevin  bond  for  not  pro- 
secuting a  suit  with  effect,  according  to  the  con- 
dition, stated  (after  setting  out  the  bond)  that  the 
plaintiff  made  his  plaint  at  the  Whitechapel 
county  court,  and  that  it  was  adjudged  by  that 
coui*t  that  the  plaintiff  should  take  nothing  by 
his  plaint.  Plea,  nul  tiel  record.  Replication,, 
thei'e  is  such  a  record.  The  order  made  in  the 
minute-book  of  the  county  court  was  struck  out 
for  want  of  jurisdiction,  a  disputed  title  having 
been  sworn  to : — Held,  that  the  entry  did  not 
support  the  allegation  in  the  declaration  of  & 
judgment  against  the  plaintiff  in  the  county 
court,  and  that  the  defendant  was  entitled  to> 
judgment.  Tubby  v.  StanhojM',  5  D.  &  L.  781  y 
5  0.  B.  790  ;  17  L.  J.,  C.  P.  190  ;  12  Jur.  357. 

The  issue  of  nul  tiel  record  is  tried  by  the  court 
and  not  by  a  jurv.  Richardson  v.  Willis,  8- 
L.  R.,  Ex.  69 ;  42  L.  J.,  Ex.  15 ;  27  L.  T.  828  ;. 

12  Cox,  C.  C.  351. 

Colonial  Jndgment.  ]~A  plea  of  nul  tiel  record 
cannot  be  pleaded  to  an  action  on  a  colonial 
judgment.  Chapmun  v.  Sherrie,  5  Ir.  R.,  C.  L. 
36.  S,  P.,  Philpott  v.  Adams,  7  H.  &  N.  88o  ; 
31  L.  J.,  Ex.  421. 

Trial.] — On  the  trial  of  an  issue  of  nul  tiel 
record,  when  the  defendant  begins  he  is  entitled 
to  reply.  Cocks  v.  Brewer,  11  M.  &  W.  51 ;  2 
D.,  N.  S.  759  ;  12  L.  J.,  Ex.  225  ;  7  Jur.  218. 

• 

Amendment.] — Upon  a  trial  by  the  record  the 
court  amended  the  declaration  by  inserting  there- 
in the  true  amount  recovered  by  the  judgment. 
Hunter  v.  J^mmantiel,  15  C.  B.  290  ;  24  L.  J.,  C. 
P.  16. 
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So  where  there  was  a  variauce  as  to  the  date 
between  the  record  produced  and  that  stated  in 
the  declaration,  the  court  allowed  the  latter  to 
he  amended.  Koble  v.  Chapman,  14  C.  B.  400 ; 
23  L.  J.,  C.  P.  56  ;  18  Jur.  44. 

Formerly  the  amendment  was  the  subject  of  a 
separate  application.  Billing  v.  Ilitehings^  2 
Ex.  297  ;  18  L.  J.,  Ex.  192. 

Production  of  Becord.]— An  action  being 
brought  in  the  Exchequer  against  the  plaintiff 
and  his  attorney  for  causing  the  defendant's  goods 
to  be  taken  in  execution  under  a  fi.  fa.  upon  a 
judgment  which  a  judge  afterwards  set  aside  for 
irr^^larity,  without  imposing  it  as  a  condition 
that  no  action  should  be  brought,  and  the  defen- 
dant in  the  action  in  the  Exchequer  having 
pleaded  a  justification  nnder  the  judgment  in 
the  Common  Pleas,  the  plaintiff  replied  nul  tiel 
I'ecord,  and  a  day  being  given  to  piwiuce  the  re- 
cord, and  the  plaintiff  in  the  action  in  the  Com- 
mon Pleas  ruled  to  carry  in  the  roll,  his  attorney 
delayed  it  until  the  day  before  that  appointed 
for  the  trial  by  the  record  in  the  Exchequer,  and 
then  carried  it  in  without  any  suggestion  that 
the  judgment  had  been  set  aside,  and  in  that 
«tate  caused  the  transcript  to  be  returned  under 
a  writ  of  certiorari  into  the  Exchequer.  The 
Common  Pleas  made  absolute  a  rule  for  quashing 
the  judgment  with  costs,  to  be  jpaid  by  the  plain- 
tiff or  his  attorney.  Nath  v.  Stoinhirnj  4  Scott. 
JST.  R.  662  ;  1  D.,  N.  w«?.  190  ;  8  M.  &  G.  853. 

Where  in  an  action  upon  a  judgment  to  which 
the  defendant  pleaded  nul  tiel  i'ecord,  a  motion 
was  made  under  43  Geo.  3,  c.  46,  s.  5,  for  judg- 
ment upon  the  production  of  the  record  of  the 
original  judgment  and  costB,  the  court  refused 
to  grant  a  rule  absolute  in  the  first  instance,  as 
«06t8  were  demanded,  although  notice  of  the 
jnotion  had  been  given,  Fraser  v.  Mo9eit,  1  D., 
J^.  S.  705  ;  4  Scott,  N.  R.  749. 


ni.  BY  DEED. 
1.  Pabties. 

Grantor.] — In  an  action  on  a  deed  for  the  pay- 
ment of  an  annuity,,  the  grantor  is  estopped  from 
pleading  that  the  annuity  was  granted  for  the 
fraudulent  purpose  of  multiplying  votes.  Phill- 
potts  V.  Phillpotts,  10  C.  B.  85  ;  20  L.  J.,  C.  P.  11. 

A  grantor  by  his  deed  is  estopped  from  saying 
that  he  had  no  interest.  Fairtitle  v.  Gilbert.  2 
T.  R.  171. 


ITnleii  Acting  nnder  Statute.] — Unless 


he  is  a  trustee   for  the   public,    deriving  his 
Authority  from  an  act  of  parliament.     Ih, 

By  an  act  for  building  a  bridge,  commissioners 
were  empowered  to  borrow  money  by  way  of 
mortgage,  and  every  mortgage  was  to  be  in  a  form 
•given  by  the  act,  whereby  the  commissioners 
were  to  grant  and  convey,  by  deed,  to  the  lender, 
the  bridge,  toll-houses,  and  tolls,  until  the  prin- 
cipal should  be  repaid  with  interest,  and  the 
"several  persons  to  whom  any  such  mortgages 
ehall  be  made,  shall  be  entitled,  in  proportion  to 
the  annual  amount  of  the  interest  of  the  moneys 
borrowed  on  mortgage,  to  the  tolls  and  revenues 
of  the  commissioners,  without  any  preference  by 
i-eason  of  the  priority  of  date  of  anysuch  security. " 
Against  an  ejectment  by  a  mortgagee,  the  com- 
missioners set  up  a  ])rior  mortgage  still  subsist- 
ing : — Held,  that,  although  they  were  commis- 


sioners acting  in  execution  of  a  statute,  they  were 
estopped  by  their  mortgage  to  the  plaintiff  from 
saying,  that  their  whole  estate  had  been  convej-ed 
to  the  prior  mortgagee,  so  that  no  estate  passed 
to  the  plaintiff.  Doe  d.  Levy  v.  Ilorw.  3  G.  & 
D.  239 ;  3  Q.  B.  757  ;  12  L.  J.,  Q.  B.  721  ;  7  Jur. 
38. 

PriYios.] — B.,  who  had,  in  1832,  been  admitted 
for  life  by  the  benchers  of  the  societj'  of  Lincoln's 
Inn  (the  owners  of  the  fee)  to  chambers  in  that 
inn,  by  indenture  of  July,  1833,  reciting  that  he 
was  "  seised  or  well  entitled  to  an  estate  for  his 
own  life  in  or  to  the  said  chambers,"  conveyed 
them  to  the  plaintiff,  to  secure  an  annuity,  and 
in  Michaelmas  Term,  in  the  same  year,  sur- 
rendered them  to  the  society  with  a  view  to  the 
admission  thereto  of  the  defendant,  who  was 
accordingly  let  into  possession  : — Held,  that, 
inasmuch  as  the  defendant  did  not  claim  by, 
through,  or  under  B.,  he  was  not  estopped  T)y  the 
recital  of  July,  1833,  from  denying  that.B.  had  a 
life  estate  in  the  premises.  Doe  d.  Marehant  v. 
Erringtony  8  Scott,  210 ;  6  Bing.,  N.  C.  79 ;  3 
J^r.  1126. 

B.  conveyed  Blackacre  in  fee  to  L.  in  1827, 
and  the  wife  of  B.  was  a  party  to  the  deed.  It 
was  agreed  at  the  time  of  executing  the  convey- 
ance, that  B.  should  continue  to  occupy  till  he 
or  L.  died.  L.  died,  and  his  heir  gave  B.  notice 
to  quit  A  few  days  after  the  notice  to  quit 
expired,  B.  died,  and  his  widow  continued  in 
possession.  On  ejectment  by  the  heir  against  the 
widow  : — Held,  that  she  could  not  set  up  a  prior 
mortgage  of  Blackacre  by  B.,  for  her  possession 
accrued  through  B.,  and  therefore  she  was 
estopped  by  the  conveyance  of  1827.  Doe  d. 
Leming  v.  Skirrow,  7  A.  &  E.  157  ;  2  N.  &  P. 
123  ;  W.,  W.  &  D.  517. 

W.  purchased  from  the  assignees  of  D.  lauds 
which  had  been  devised  to  G.  as  freehold,  and 
which  were  described  as  freehold  in  the  convey- 
ance to  W. : — Held,  that  W.  was  not  estopped  by 
the  deed,  as  against  the  widow  of  G.,  from  shew- 
ing  that  the  lands  were  not  freehold  and  conse- 
quently not  chai^able  with  dower.  GanHt  v. 
Waitiman,  3  Scott,  413 ;  3  Bing.,  N.  C.  69 ;  2 
Hodges,  186. 

A  plaintiff  in  ejectment,  claiming^ under  a 
mortgagee,  gave  in  evidence  the  deed  executed 
by  the  mortgagor  and  mortgagee,  which  recited 
that  the  mortgagor  was  seised  in  fee.  The  de- 
fendant was  no  party  to  the  deed,  but  had  sub- 
sequently endorsed  upon  it  this  memorandum  : 
— "The  within  premises  were  charged  by  me,  W. 
S.  (defendant),  the  purchaser  of  the  equity  of 
redemption  thereof,  with  the  payment  of  the 
further  sum  of  325/. : " — Held,  that  the  memoran- 
dum was  evidence  for  the  jury,  that  the  defendant 
came  in  under  the  mortgagor,  and  that,  if  so,  he 
was  estopped  from  setting  up  an  adverse  title 
prior  to  the  date  of  the  deed.  Doe  d.  Gainxford 
V.  Stone,  3  C.  B.  176  ;  15  L.  J.,  C.  P.  234  ;  10  Jur. 
480. 

The  Westminster  improvement  commissioners 
were  authorized  by  acts  of  parliament  to  borrow 
such  sums  of  money  as  they  should  Ihink  neces- 
sary for  the  purposes  of  the  act,  and  to  give 
bonds  for  the  same,  and  which  bonds  were 
assignable.  In  an  action  by  a  transferee  of  one 
of  such  bonds,  the  condition  of  which  recited 
that  the  commissioners  had  in  pursuance  of  the 
acts  borrowed  of  P.  5,000/.  for  enabling  them  to 
carry  the  acts  into  execution,  they  pleaded  that 
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they  did  not  boiTOW  the  sum  of  P.,  or  any  part 
thereof,  for  the  purposes  of  the  acts,  and  that 
they  were  not  authorized  to  make  the  bond,  and 
that  the  same  was  made  contraiy  to  the  provi- 
sions of  the  acts,  of  which  P.  and  the  plaintiff 
had  notice  at  the  time  when  the  bond  was  made 
and  transferred  to  the  plaintiff : — Held,  upon 
general  demurrer,  that  the  plea  was  bad.  Jlor- 
tan  V,  Westminster  Improvement  Commissioners, 
7  Ex.  780  ;  21  L.  J.,  Ex.  297. 

The  commissioners  also  pleaded  that  before  the 
bond  was  made,  C.  M.  and  W.  M.  were  entitled 
to  receive  from  them  bonds ;  that  P.  and  others 
conspired  fraudulently  to  procure  for  P.  one  of 
the  books  to  which  C.  M.  and  W.  M.  were  en- 
titled, and  by  means  of  such  conspiracy  and 
fraud  they  procured  C.  M.  and  W.  M.  to  autho- 
rize the  commissioners  to  give  to  P.  one  of  the 
bonds  they  were  so  entitled  to  ;  and  that  the 
bond  sued  upon  was  thereupon  given  to  P.  by 
the  commissioners,  and  that  they  had  never  bor- 
rowed any  sum  of  money  from  P.,  of  all  which 
premises  the  plaintiff  at  the  time  of  the  transfer 
to  him  of  the  bond  had  notice: — Held  bad, 
because  the  commissioners  could  not  set  up  as  a 
defence  the  fraud  that  had  been  committed  uiwn 
C.  M,  and  W.  M.,  by  whose  directions  they  nad 
in  pursuance  of  their  conti-act  with  them  given 
the  bond  to  P.    Ih, 

By  Penon  elaixning  under  Initmment.]— 
When  a  person  claims  a  benefit  under  any  docu- 
ment, he  cannot  be  heard  to  say  ho  was  ignorant 
of  any  fact  noticed  in  it,  or  which  he  might, 
when  his  title  thereunder  was  acquired,  have  dis- 
covered by  inquiries,  to  which  he  would  natu- 
rally have  been  put,  if  he  had  known  of  the 
existence  of  the  document,  and  seen  it  then. 
Joyce  v.  BawUns,  Pileher  v.  limvlins,  11  L.  R., 
Eq.  53  ;  40  L.  J.,  Ch.  105  ;  23  L.  T.  756  ;  19  W. 
R.  217. 

A  deed  of  inspectorship  and  composition  made 
between  a  debtor  and  his  creditors  in  Great 
Britain  contained  a  covenant  that  in  a  certain 
event  the  debtor  would,  if  required  by  the  in- 
spector, assign  all  his  property  to  the  inspector 
for  the  benefit  of  the  creditors ;  that  u|x>n  such 
assignment  the  inspector  should  give  a  certificate 
that  the  debtor  had  so  assigned,  and  that  there- 
upon the  debtor  should  be  released  from  his 
debts.  The  deed  contained  a  proviso  that  it 
should  "  cease,  determine,  and  be  void  "  if  all 
the  creditors  in  Great  Britain  to  a  certain 
amount  did  not  execute  it  within  six  months 
from  its  date.  The  debtor  was  duly  required  by 
the 'inspector  to  execute  an  assignment,  and  did 
so,  and  received  a  certificate : — Held,  that  the 
deed  was  not  void,  but  voidable  only  ;  that  the 
release  constituted  a  good  defence  against  a 
creditor  who  had  executed  the  deed,  and  who, 
having  had  notice  that  all  the  creditoi-s  had  not 
signed  the  deed,  had  endeavoured  to  obtain  pay- 
ment of  a  dividend  out  of  the  property  assigned 
to  the  inspector.  Dunn  v.  Wyman^hl  L.  J., 
Q.  B.  623. 

A  tenant  by  the  curtesy  of  premises,  devised 
them  by  his  will  to  trustees  for  his  daughter 
Rebecca  for  life,  with  remainder  to  his  grandson. 
Upon  the  death  of  the  testator,  Rebecca  entered 
into  possession  of  the  premises  purported  to  be 
devised,  and  paid  for  some  yeai-s  the  annuities 
charged  by  the  will  upon  the  premises,  and  was 
suffered  by  the  heir-at-law  to  remain  in  posses- 
sion undisturbed  for  more  than  twenty  years. 


The  grandson  conveyed  his  remainder  to  the 
plaintiff.  Rebecca,  after  she  had  been  in  |x>s»cs- 
sion  more  than  twenty  ycare,  conveyed  the  pre- 
mises in  fee  to  the  defendant,  who,  upon  her 
death,  took  possession.  The  plaintiff,  the  as- 
signee of  the  grandson,  the  remainderman, 
having  brought  ejectment : — Held,  that  Rebecca 
having  entered  midcr  the  will,  the  defendant 
claiming  through  her  was  estopped  as  against 
all  those  in  remainder  from  disputing  the  validity 
of  the  will,  and  that  the  plaintiff  was  entitled 
to  recover.  Board  v.  Board,  9  L.  R.,  Q.  B.  48  ; 
43  L,  J.,  Q.  B.  4  ;  29  L.  T.  459  ;  22  W.  R.  206. 

By  indenture  of  the  6th  February,  1845,  W., 
equitable  tenant  for  life  in  possession,  under  the 
will  of  the  Earl  of  Burlington,  of,  amongst  other 
hereditaments,  the  land  demised  by  the  said  in- 
denture, granted  a  lease  to  S.,  the  defendant, 
and  to  Y.  and  B.  (whose  estate  the  defendant 
now  has),  of  a  piece  of  land  for  a  term  of  eighty 
years,  at  a  yearly  rent  of  5/.,  by  the  following 
description,  viz. :   "  All  that  piece  or  parcel  of 
ground  part  of  Hide  farm,  within  the  hamlet  of 
Beard,  in  the  county  of  Derby,  containmg  by 
admeasurement  1,198  square  yards,  being  forty 
yards  long  and  thirty  yards  wide,  or  thereabout, 
bounded  on  the  north  and  east  by  lands  belong- 
ing to  the  said  W. ,  on  the  south  by  a  public  road 
leading  from  Disley  to  Hayfield,  and  on  the  west 
by  another  public  road  leading  from  Disley  to 
New  Mills,  together  with  cottages  and  buildings 
thereon,  and  with  the  right  of  a  carriage  road 
from  the  said  piece  or  parcel  of  ground  to  the 
works  of  the  said  S.,  Y.,  and  B.  at  New  Mills 
aforesaid,  the  ground  plot  whereof  is  shewn  in 
the  margin  of  these  presents,"  and  the  lessees 
thereby  covenanted  to  build  certain  houses  on 
the  demised  land.    At  the  date  of  the  lease  S. 
and  Y.  and  B.  were  owners  respectively  of  cer- 
tain mills  and  works  at  New  Mills,  and  the 
trustees  under  the  said  will  held  the  fee  simple 
and  inheritance  of  the  lands  on  each  side  of  .the 
said  two  public  roads  for  a  considerable  distance. 
Seveftil  houses,  occupied  as  private  residences, 
and  called  Beard  Terrace,  had  since  the  date  of 
the  lease  been  erected  on  the  demised  land  by 
the  lessees,  who  had  also  since  the  same  date 
made  the  said  carriage  road  upon  land,  parcel  of 
the  hereditaments  comprised  in  the  said  will, 
and  other  than  the  said  demised  land,  and  erected 
a  stone  bridge  over  the  river  there  at  the  north- 
west end  of  the  said  carriage  road,  to  connect 
the  same  with  the  said  milli  and  works.    This 
carriage  road  did  not  communicate  directly  with 
the  demised  land,  but  ran  from  the  said  bridge 
southward  into  the  said  public  road  from  Disley 
to  Hayfield,  having  the  other  public  road  from 
Disley  to  New  Mills  on  the  east,  between  it  and 
the  demised  land.    In  October,  1865,  the  defen- 
dant and  the  other  lessees  assigned  the  demised 
land  to  the  Midland  Railway  Company  for  the 
residue  of  the  term,  subject  to  the  said  yearly 
rent,  but  expressly  reserving  out  of  the  assign- 
ment the  before-described  right  of  carriage  road ; 
and  by  an  indenture  of  the  26th  December,  1865, 
to  which  W.  was  a  party,  the  trustees  of  Earl 
B.'s  will  conveyed  the  same  land  to  the  said 
company  in  fee  simple.    In  1876  the  trustees  put 
up  to  auction  and  sold,  and  by  indentures  dated 
the  29th  September,  1875,  to  which  W.  was  a 
directing  party,  conveyed  to  the  plaintiff  in  fee, 
amongst  other  lands,  the  carriage  road  in  ques- 
tion by  the  following  description  :  **  A  ixmd  to 
the  works  and  premises  of  Messrs.  S.,  B,  and  Y., 
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situate  in  Xew  Mills,  for  which  Messrs.  S.,  B.,  and 
Y.  pay  an  acknowledgment  of  1«.  per  annum. 
Number  on  plan.  173 ;  quantity,  29  perches,'* 
and  by  the  8th  condition  of  sale  it  was  stated 
that  *•  everj'  lot  was  sold  subject  to  all  rights  of 
way  and  other  ea.sement8  charged  and  subsisting 
thereon."  After  the  assignment  and  conveyance 
to  the  Midland  Railway  Company,  the  defendant 
continued  to  use  the  said  road  up  to  the  date  of 
this  action,  and  since  the  said  conveyance  to  the 
plaintiff  enteretl  upon  and  passed  over  the  road, 
not  only  for  going  to  or  from  Beard  Terrace  or 
the  land  demi8e<I  by  the  lease  of  1845,  but  also 
for  going  to  and  from  and  lor  the  carriage  of 
goods  between  his  said  works  and  the  Midland 
llailway  station,  which  is  not  on  any  part  of  the 
said  demised  laud,  and  also  for  going  to  and  from 
collieries  and  other  places  in  connection  with  his 
works,  and  he  claimed  to  use,  and  then  still  used 
the  said  road  by  himself  and  servants  and  per- 
sons employed  at  his  said  works  for  all  purposes 
connected  therewith.  On  the  28th  September, 
1875,  a  six  months*  notice  was  given  by  W.  and 
the  trustees  to  the  defendant  to  give  up  all  here- 
ditaments field  by  him  in  the  county  of  Derby 
as  yearly  tenant,  and  since  the  26th  March,  1876, 
payment  of  the  1*.  per  annum  in  respect  of  the 
user  of  the  said  road  was  demanded  by  the  plain- 
tiff of  the  defendant,  and  refused  by  the  latter, 
and  it  was  admitted  that  such  acknowledgment 
had  never  been  paid  by  the  defendant,  or  any 
lessee  under  the  lease  of  1845,  but  up  to  the 
assignment  to  the  Midland  Railway  Company 
the  rent  reserved  by  that  lease  was  duly  paid  to 
and  received  by  \V.  The  plaintiff  had  no  know- 
ledge or  notice  of  the  existence  of  the  lease  of 
1845,  or  of  the  defendant's  claim  to  any  I'ight  of 
way  other  than  was  expressed  in  the  said  condi- 
tions of  sale  and  the  conveyance  to  the  plaintiff, 
or  as  might  be  inferred  therefrom,  and  from  the 
existence  of  the  road  itself  leading  from  the 
highway  to  the  defendant's  premises.  In  an 
action  by  the  plaintiff  to  recover  damages  from 
the  defendant  for  his  wrongful  entry  upoa  and 
user  of  the  said  carriage  road : — Held,  that 
whether  W.  had,  or  not,  power  to  gi-ant  the  lease 
for  80  years,  yet  as  he  was  a  paJty  to  the  con- 
veyance of  September,  1875,  to  the  plaintiff, 
both  he  and  the  plaintiff  who  claimed  through 
him  were  estopped  from  disputing  during  W.'s 
lifetime  the  grant  of  land  and  roadway  contained 
in  the  said  lease,  and  that  although  the  plaintiff, 
even  if  without  notice,  could  not  claim  title  to 
the  lands  except  subject  to  any  chai-ge  or  buitien 
created  hy  W.,  yet  having  had  notice  sufficient 
to  put  him  upon  inxjuiry  he  could  not  be  deemed 
a  purchaser  for  value  without  notice.  Sunnnrr 
V.  SchoJfeld,  43  L.  T.  763. 

2.  By  Recital. 

BTot  ConclasiTO  in  Collateral  Froceedingi.] — 

Estoppel  on  the  ground  of  any  statement  in  a 
deed  only  operates  in  a  proceeding  upon  the  deed 
containing  such  statement.  In  any  collateral 
proceeding  upon  some  other  deed  or  contract, 
though  between  the  same  parties,  the  statement 
contained  in  the  first  deed  is  evidence,  but  not 
conclusive  evidence,  of  the  fact,  so  as  to  estop  the 
parties  from  den  vine:  it.  Carter  v.  Carter^  3 
Kay  A:  J.  618  ;  27'L.  J.,  Ch.  75  ;  4  Jur.,  N.  S.  63. 
A  mortgagee  agreed  to  assign  her  security  on 
payment  of  principal,  interest,  and  costs.  An 
excessive  claim  being  made  for  costs  by  the 


mortgagee,  who  refused  to  execute  the  transfer 
unless  the  sum  was  paid,  the  assignee,  with  the 
sanction  of  the  mortgagor,  paid  the  sum  claimed 
under  protest : — Held,  that  the  mortgagor  might 
recover  the  excess  as  a  payment  made  involun- 
tarily under  undue  pressure ;  and  that  the  mort- 
gagor was  not  estopped  from  setting  up  his  claim 
by  the  recital  in  the  assignment,  that  the  sum  paid 
was  due  for  principal,  interest,  and  costs ;  be- 
cause, a  recital,  although  an  estoppel  to  the  par- 
tics  to  the  deed,  where  the  matter  of  the  deed 
itself  is  in  dispute,  is  not  so  in  a  matter  which'  is 
collateral  to  the  deed.  Fraser  v.  Pc?idlebury, 
31  L.  J.,  C.  P.  1  ;  10  W.  R.  104. 

By  a  deed  between  a  railway  company  and 
contractors,  claims  by  the  latter  (specified  in  a 
schedule),  under  the  contract,  for  losses  by  reason 
of  delay  in  obtaining  possession  of  the  land,  were 
referred.  The  deed  recited  that,  with  the  excep- 
tion of  the  claims  contained  in  the  schedule,  the 
company  and  the  contractor  had  "settled,  ad- 
justed, and  mutually  satisfied  every  other  account, 
claim,  or  demand  which  the  parties  had  against 
each  other  arising  out  of  the  contract,  or  any 
other  account,  matter,  or  thing  whatsoever,  as 
the  company  and  the  contractors  thereby  ad- 
mitted and  acknowledged  : " — Held,  that  thin 
recital  was  not  an  estoppel  to  an  action  by  the 
company  on  a  bond  enterecl  into  by  the  con- 
tractors, conditioned  for  the  performance  of  their 
original  contract,  alleging  as  a  breach  the  non- 
execution  and  completion  of  tunnels  according 
to  the  contract.  tSiHith  EaMtern  Itailway  Com^ 
pany  v.  Warton,  6  H.  &  N.  520 ;  31  L.  J.,  Ex. 
515. 

A.,  mortgagor,  and  B.,  mortgagee,  before 
22  &  23  Vict.  c.  35,  jointly  demised  to  C,  with 
a  proviso  that  either  might  re-enter  if  C.  assigned 
without  the  consent  of  the  mortgagor.  Various 
assignments  took  place  with  A.'s  consent.  Before 
the  expiration  of  the  term,  A.  and  the  last 
assignee  jointly  conveyed  to  D.,  by  a  lease,  re- 
citing the  former  one,  and  containing  a  con- 
dition that  A.  should  re-enter  if  the  premises 
were  assigned  without  the  mortgagor's  consent : 
— Held,  that  the  second  lease  did  not  create  an 
estoppel  on  D.,  to  prevent  him  shewing  that  A. 
was  not  the  revci^sioner ;  and,  therefore,  A.  could 
not  enforce  the  condition.  Savnderg  v.  Mere- 
wet  her,  3  H.  &  C.  902 ;  35  L.  J.,  Ex.  115 ;  11 
Jur.,  N.  S.  665. 

Recitals  in  a  deed  do  not  operate  as  an  es- 
toppel against  a  party  to  the  deed  in  an  action 
not  founded  on  the  deed,  but  collateral  to  it. 
Morgan,  Ex  j^dvtey  Simmim,  In  re,  2  Ch.  D.  72  ; 
45  L.  J.,  Bk.  36  ;  34  L.  T.  329  ;  24  W.  R.  414. 

When  Creating  an  Estoppel.] — ^A  recital  in  a 
lease,  professing  it  to  be  made  under  a  leasing 
power  in  a  will  devising  an  estate  tail,  docs  not 
estop  the  person  accepting  the  lease  from  shew- 
ing that  the  estate  tail  was  barred,  Blat^khM 
V.  Gibson,  2  Ir.  L.  R.  49. 

An  assignor,  by  executing  the  assignment  in 
which  the  original  lease  is  recited,  is  precluded 
in  an  action  by  the  assignee  from  calling  upon 
him  to  prove  the  lease.  Kash  v.  Turner,  1  Ei<p. 
217. 

An  insolvent  having  several  executions  in  hi* 
house,  at  the  suggestion  of  one  of  his  creditors, 
executed  an  assignment  to  him  of  all  his  effects 
for  the  benefit  of  such  creditors  as  should  come 
in  and  sign  the  deed.  The  deed  recited  that  the 
insolvent  had  proposed  the  assignment.     The 
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execution  creditors  were  accordingly  paid  their 
claims,  and  the  assignee,  taking  possession  of 
the  goods  and  premises,  carried  on  the  business 
for  some  time,  when  he  sold  the  whole  concern 
for  a  larger  amount  than  it  would  have  realized 
if  it  had  been  disposed  of  by  the  sheriflE.  The 
deed  was  signed  by  several  of  the  execution 
creditors.  The  insolvent,  within  three  months 
from  the 'assignment,  went  to  prison,  and  after- 
wards obtained  his  dischai'ge  under  the  insolvent 
act : — Held,  that  this  deed  was  not  volmitary 
'N\ithin  7  Geo.  4,  c.  57,  s.  32,  and  that  the  assignee 
was  not  estopped  by  the  recital  in  the  deed  of 
assignment  from  contending  that  the  deed  was 
not  voluntary.  Knight  v.  i\'rgn»9on^  2  H.  &  H. 
59  ;  5  M.  &  W.  389.  . 

Where  the  truth  appears  by  recitals  in  a  deed, 
professing  to  convey  a  possibility,  the  party  con- 
veying is  not  barred  by  estoppel,  although  he  has 
received  the  purchase-money.  Doe  d.  Lnmley  v. 
Scarhorowjh,  4  N.  &  M.  724  ;  3  A.  &  E.  2. 

There  may  be  an  estoppel  by  matter  of  recital. 
JiowvMn  V.  Taylor,  2  A,  &  E.  278 ;  4  N.  &  M. 
26*. 

But  a  party  to  a  deed  of  conveyance  is  not 
estopped  by  recitals  captained  in  other  deeds 
through  which  the  title  so  conveyed  is  derived. 
Doc  d.  Shelton  v.  Skelton,  4  N.  &  M.  857  ;  3  A.  & 
E.  265  ;  1  H.  &  W.  287. 

Where  a  recital  in  an  instrument  under  seal  is 
intended  to  be  a  statement  which  all  the  parties 
to  the  deed  have  mutually  agreed  to  admit  as 
true,  it  is  an  estoppel  upon  all,  whether  they  are 
parties  to  the  deed  by  executing  it,  or  only  by 
accepting  it.  But  when  it  is  intended  to  be  the 
statement  of  one  party  only,  the  estoppel,  though 
all  have  executed  the  deed,  is  confined  to  tlmt 
party.  The  intention  is  to  be  gathered  from 
construing  the  instrument.  Stronghill  v.  Bnch, 
14  Q.  B.  781  ;  19  L.  J.,  Q.  B.  209  ;  14  Jur.  741. 

Two  trustees,  one  of  whom  was  a  solicitor, 
advanced  money  on  mortgage.  The  mortgagor, 
with  the  concurrence  of  the  solicitor  trustee, 
sold  part  of  the  mortgaged  property  without 
disclosing  the  mortgage.  Begular  conveyances 
in  fee  to  the  purchasers  were  executed  by  the 
mortgagor,  containing  a  recital  that  he  was 
seised  or  otherwise  well  and  sufficiently  entitled 
in  fee  simple.  The  solicitor  trustee  received  the 
purchase-money,  and  retained  it.  Eleven  years 
afterwards  both  trustees  executed  a  reconvey- 
ance of  the  property  so  sold,  the  other  trustee 
believing,  on  the  representation  of  the  solicitor 
trustee,  that  the  property  was  then  about  to  be 
sold  by  the  mortgagor.  Soon  afterwaixls  the 
solicitor  trustee  absconded,  and  the  other  trustee 
then  filed  a  bill  against  the  mortgagor  and  the 
purchasers,  praying  for  foreclosure  against  them: 
— Held,  that,  under  the  form  of  conveyance 
adopted,  neither  the  plaintiff  nor  the  mortgagor 
was  estopped  from  denying  that  the  legal  estate 
liad  passed  "by  the  conveyance  to  the  purchasers. 
Heath  v.  Crealocit,  10  L.  R.,  Ch.  22 ;  44  L.  J., 
Ch.  157  :  31  L.  T.  650.  Affirming  18  L.  R.,  Eq. 
215  ;  43  L.  J.,  Ch.  169  ;  23  W.  R.  95. 

3.  Landlobd  and  Tenant. 

In  what  Cases.] — Action  on  a  lease,  yielding 
rent  to  the  lessor,  his  heirs  and  assigns,  with  a 
covenant  for  payment  of  the  rent  to  the  lessor, 
his  hell's  and  as>igns,  by  the  devisee  of  the  rever- 
sion against  the  lessee,  alleged  that  the  reversion 
of  and  in  the  demihicd  premises  belonged  to  the 


lesjsor  and  his  heirs.  Plea,  that  the  reversion  of 
and  in]  the  premises  did  not  belong  to  the  lessor 
and  his  heirs.  Replication,  bj-  way  of  estoppel, 
that  the  lease  was  an  indenture  executed  by  the 
defendant,  and  that  he  entered  and  enjoyed  the 
premises  by  virtue  of  the  indenture  ;  that  it  did 
not  appear  by  the  indenture  that  the  lessor  was 
not  seised  in  fee,  or  that  he  had  any  estate  or 
interest  other  than  a  fee  simple ;  nor  did  the 
indenture  contain  anything  to  shew  that  the 
reversion  did  not  belong  to  the  lessor  and  his 
heirs  : — Held,  that  the  plea  was  good,  as  travers- 
ing a  material  allegation  in  the  declaration,  and 
that  the  replication  was  bad,  as  it  did  not  shew 
any  estoppel.  Weld  v.  Baxter ,  1  H.  &  N.  568  ; 
26  L.  J.  Ex.  112  ;  3  Jur.,  N.  S.  91— E?.  Ch. 

If  a  copyholder  makes  a  lease  for  years  which 
is  not  according  to  the  custom  of  the  manor,  the 
lease  is  good  between  the  lessor  and  the  lessee, 
and  all  others  except  the  lord  of  the  manor. 
Doe  d.  Tress'fder  v.  TreMilder,  1  Q.  B.  416  ;  10 
L.  J.,  Q.  B.  190. 

A  lessee  who  executes  the  counterpart  of  a 
lease  cannot  dispute  its  validity  on  the  ground  of 
the  original  not  being  stamped.  Pa,Ml  v.  Meeh, 
2  Y.  &  J.  116. 

A  lessee,  after  executing  a  lease,  cannot  dis- 
pute the  title  of  either  of  his  lessors.  Wood  v. 
Day,  1  Moore,  389  ;  7  Taunt.  646. 

But  he  may  shew  that  his  landloixl's  title  has 
expired.  Seave  v.  2do*t,  1  Bing.  360  ;  8  Moore, 
389. 

Uix)n  non  est  factum  pleaded,  the  lessee  in  ^kjs* 
session  cannot  controvert  the  title  of  his  lessor  to 
demise.     Friend  v.  EastahrooJt,  2  W.  Bl.  1152. 

The  defendant  held,  as  tenant  from  year  to 
year  to  the  plaintiff,  two  distinct  holdings — one 
at  a  rent  of  63Z.  and  the  other  of  21/. — ^tbe  gale 
days  of  both  being  the  same  ;  the  plaintiff 
granted  his  estate  by  way  of  mortgage,  but  con- 
tinued in  possession  and  receipt  of  the  rents,  and, 
afterwards,  in  his  rentbooks  consolidated  the  two 
holdings  into  one,  at  an  increased  bulk  rent  of 
103/.,  which  was  paid  by  the  defendant.  The 
plaintiff  served  notice  to  quit  in  his  own  name 
alone  and  brought  an  ejectment  in  his  o^ni  name, 
without  joining  the  mortgagee : — Held,  that 
these  facts  affoiSed  no  evidence  of  the  creation, 
after  the  mortgage,  of  a  new  tenancy,  so  as  to 
estop  the  defendant  from  shewing  that  the  plain- 
tiff's title  had  passed  from  him  to  the  mortgagee. 
Delmege  v.  Mnllim,  9  Ir.  R.,  C.  L.  209— Ex.  Ch. 

In  1864,  A.  granted  to  B.  a  lease  for  twenty- 
one  years  of  a  house  ''  together  with  all  edifices 
.  .  .  lights  .  .  .  easements,  advantages, 
and  appurtenances  thereto  belonging,  or  there- 
with held,  used,  or  enjoyed."  At  the  date  of  the 
lease  A.  held,  for  the  residue  of  a  term  expiring 
at  Christmas,  1868,  an  adjoining  house,  over 
which  most  of  the  light  came  to  the  back  win- 
dows of  the  house  leased  to  B.  On  the  expiration 
,  of  his  lease  A.  purchased  a  fee  simple  of  the  ad- 
'  joining  house,  and  in  1872  he  palled  down  that 
house  with  the  intention  of  rebuilding  it  to  a 
gi-eater  height  than  its  former  height.  B.,  whose 
lights  were  not  ancient  lights,  filed  a  bill  to  re- 
strain A.  from  raising  the  new  house  to  a  greater 
height  than  the  old  house  : — Held,  that  the  lease 
to  B.  only  amounted  to  a  grant  of  the  light 
coming  over  the  adjoining  house  during  A.'s 
term  in  it,  and  that  on  subsequently  acquiring 
the  fee  simple  of  the  adjoining  house  A.  was  not 
estopped  either  at  law  or  in  equity  fn)m  dealing 
1  with  the  house  in  such  a  way  as  to  interfere  with 
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B.'b  lights.     Booth  v.  Alcock^  8  L.  R.,  Ch.  663  ;  I  is  bound  by  the  fsame  estoppel  as  the  tenant  in 

42  L.  J.,  Ch.  557  j  29  L.T.  231  ;  21  W.  R.  743.      \  possession.     Doe  d.   yfanrers  v.  Miu-n,  2  M.  & 

.    A  tenant  covenanted  in  a  lease  to  deliver  up, 

at  the  expiration  of  his  tenn,  certain  fixtures  on 

the  premises.   The  term  expired  on  the  1st  April. 

On  the  10th,  the  landlord  demanded  possession. 

On  the  13th,  the  tenant  received  notice  from  a 

mortgagee  that  he  was  entitled  to  possession,  and 

that  he  demanded  payment  of  the  rent ;  and  on 


the  same  day  the  tenant  bought  the  mortgagee's 
interest.  The  landlord  having  afterwards  brought 
an  action  for  breach  of  the  covenant,  in  not  de-- 
livering  up  the  fixtures  : — Held,  that  the  tenant 
was  not  estopped  fi-om  denying  the  landloi-d's 
title  to  the  fixtures.  Watsmi  v.  Lane^  11  Ex. 
769  ;  26  L.  J.,  Ex.  101. 

A  lessor  in  an  ejectment  brought  to  recover  a 
cellar,  is  not  estopped  by  his  deed  from  going 
into  evidence  to  shew  that  the  cellar  was  not  in- 
tended to  be  demised.  Doe  d.  IVedatidv,  Burt, 
I  T.  R.  701. 

Afiignee.] — ^An  assignee  of  a  void  lease, 

who  has,  on  coming  into  possession,  had  notice 
that  the  lease  was  held  under  a  particular  person, 
to  whom  the  former  tenant  has  paid  rent,  is 
estopped  fi-om  disputing  the  title  of  that  person 
in  replevin.    Johnson  v.  Mason,  1  Esp.  89. 

La^ds  were  demised  in  1861  by  lease,  with  a 
covenant  against  alienation  or  sub-letting  with- 
out the  consent  of  the  landlord.  A  deed,  pur- 
porting to  assign  the  tenancy  to  A.,  was  executed 
by  the  personal  representatives  of  the  lessee,  but 
the  consent  of  the  landlord  to  such  assignment 
was  not  obtained.  A.  afterwards  sub-let  the  pre- 
mises to  the  defendant,  as  tenant  from  year  to 

year,  who  came  into  and  continued  in  possession    have  been  an  accomplice  of  and  trustee  for  D. 
of  the  lands.     The  rent,  under  this  sub-letting.    In  August,  1874,  in  pursuance  of  this  scheme, 


Hob.  66. 

If  B.  claiming  under  A.  lets  land  for  a  year  to 
C.  and  dies,  and  A.  afterwards  brings  an  eject- 
ment against  C,  C.  cannot  dispute  the  title  of  A. 
Barwirk  d.  Richmond  (^Corporation')  v.  Thonij}- 
son,  7  T.  R.  488.  And  see  Brtfan  d.-  CTiild  v. 
}Vi}iwood,  1  Taunt.  208. 

Where  a  tenant  occupied  apartments  in  a 
house  belonging  to  a  wife,  and  paid  rent  to  the 
husband,  who  subsequently  granted  a  lease  of 
the  whole  house  to  the  plaintiff  : — Held,  that 
having  occupied  with  notice  of  the  lease,  he 
could  not  impeach  its  validity,  nor  controvert 
the  plaintiff's  title.  Rcnyiie  v.  liob-inson,  1  Bing. 
147  ;  7  Moore  639. 

A  tenant  who  attorns  to  a  party  from  whom 
he  did  not  receive  possession,  is  not  estopped 
from  shewing  want  of  title  in  such  party. 
Cornish  Y,  Searell,  1  M.&  R.  703  ;  8  B.&  C.  471. 
See  Gravenor  v.  Woodlumse,  7  Moore,  289 ;  1 
Bing.  38. 

See  also  Landlord  and  Tenant. 


4.  Mortgages. 

Fietitioni  Deeds  — Ldgal  Estate  —  Inelim- 
brances  without  Hotiee.] — In  1873,  D.,  in  order 
to  carry  out  a  fraudulent  scheme,  obtained  a 
transfer  to  himself  of  mortgages  of  freehold 
property,  and  after  various  dealings  with  it  the 
legal  estate  was,  in  September,  1875,  conveyed 
by  a  mortgagee  to  H.  in  trust  for  M.,  and  in 
Mareh,  1876,  by  H.  to  M.    M.  was  jdleged  to 


being  in  arrear,  an  ejectment  was  brought  by  A. 
and  others  claiming  under  him,  for  non-payment 
of  rent,  in  which  the  defendant,  the  sub-tenant, 
took  defence,  denying  that  there  was  any  sub- 
sisting tenancy  in  respect  of  the  lands  between 
himself  and  the  plaintiff  or  any  other  person  : — 
Held,  first,  that  as  the  assignment  to  A.  was  void 
and  no  estate  passed  to  A.  thereunder,  his  sub- 
tenant (the  defendant)  was  estopped  from  dis- 
puting A.'s  title,  and  that  it  was  no  defence,  to 
shew  that  the  term  of  the  lease  so  ineflEectually 
assigned  had  expired  after  the  sub-letting  and 
before  the  commencement  of  the  action.  Wogan 
V.  Doyle,  12  L.  R,  Ir.  69. 

R.,  who  had  possession,  but  no  title,  let  lands 
by  parol  to  the  defendant  for  a  term  of  two 


T.,  claiming  to  be  entitled  to  this  property  under 
a  fictitious  lease  for  ninety-eight  years,  purport- 
ing to  have  been  granted  to  him  in  March,  1S70, 
by  a  merely  fictitious  freeholder  (an  agent  and 
accomplice  of  D.),  demised  the  proi>erty  by  way 
of  mortgage  to  A.  Li  November,  1874,  M.,. 
claiming  to  be  entitled  to  the  same  property 
under  a  fictitious  lease  for  ninety-nine  years, 
also  dated  Mareh,  1870,  and  purporting  to  be 
granted  to  him  by  T.,  demised  the  property  by 
way  of  mortgage  to  B.,  the  mortgage  deed  being 
executed  by  M.  only.  In  January,  1877,  M.  (to 
whom  the  legal  estate  had  been  conveyed  in 
Mareh,  1876)  deposited  the  genuine  title  deeds 
of  the  property  with  C,  upon  a  memorandum 
charging  his  estate   and  interest  in   the  lands 


years,  within  which  i>eriod  R.  by  deed  assigned  i  comprised  in  the  deeds  and  a  statutory  declara- 
the  lands  to  the  plaintiff,  who,  before  the  expi-  tion  of  title  ;  and  further  advances  were  made 
ration  of  the  two  years,  demanded  possession  to  M.  and  D.,  who  came  forward  and  stated  that 
from  the  defendant  and  brought  an  ejectment  M.  was  merely  a  trustee  for  him  of  the  property, 
against  him  : — Held,  that  the  defendant  was  In  1878,  D.,  M.  and  T.  were  convicted  and  sen- 
estopped  from  denying  the  title  of  R.,  under  tenced  to  penal  servitude  for  foi^gery  and  fraud 
whom  the  plaintiff  derived  his  title,  and  that ,  in  connection  with  this  property,  and  C,  as 

IFflrrf  V. ;  equitable  mortgagee,  entered  into  possession.    In 
'  an  action  by  A.  to  settle  the  priorities  of  himself, 


the  plaintiff  was  entitled  to  recover. 
Bt/an,  10  Ir.  R.,  C.  L.  17— Ex.  Ch. 

An  assignee  of  a  lease  by  indenture  is  estopped 
by  the  deed  which  estops  his  assignor.  Taylor 
V.  Needham,  2  Taunt.  278. 

Where  A.  claimed  to  hold  lands  under  B.  as  a 
security  for  a  debt : — Held,  that  he  could  not 
defend  an  ejectment  by  the  assignees  of  B.  after 
his  bankruptcy  on  the  ground  that  the  gi-ant 
under  which  B.  derived  his  title  from  the  crown 
was  void.  Doe  d.  Biddle  v.  Abrahavu,  1  Stark, 
305. 

In  ejectment,  a  person  defending  as  landlord 


B.  and  C.  as  incumbrancers  on  the  property  : — 
Held  (I),  that,  assuming  T.  to  have  been  the 
agent  of  D.,  so  that  his  representations  to  A.  of 
having  a  good  title  were  binding  on  D.,  such 
representations,  followed  by  the  acquisition  of 
the  property  beneficially  by  D.,  did  not  bind  the 
estate  so  as  to  give  A.  a  prior  equitable  charge 
as  against  subsequent  purchasers  for  value  with- 
out notice  ;  (2)  that  the  like  representations  of 
M.  to  B.,  followed  by  the  acquisition,  first,  of 
the  equitable,  and  afterwards  of  the  legal  estate 
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by  M.,  did  not  put  B.  in  any  better  position,  and 
that  the  doctrine  of  estoppel  did  not  apply  bo  as 
to  convert  the  fictitious  title  acquired  by  B.  from 
M.  in  November,  1874,  into  a  valid  legal  title 
ab  initio  upon  the  conveyance  of  the  legal  estate 
to  M.  in  March,  1876  ;  (3)  that  as  purchaser  for 
value  without  notice  by  deposit  or  the  genuine 
title  deeds,  C,  though  subsequent  in  date,  was 
entitled  in  priority  over  A.  and  B.  Keate  v. 
Phillips,  18  Ch.  D.  5«0  ;  60  L.  J.,  Ch.  664  ;  44 
L.  T.  731  ;  29  W.  R.  710. 

Desoriptioii  that  Premises  Trnineumbered.] — 
Where  a  conveyance  to  a  mortgagee  describes 
the  premises  as  unincumbered,  in  the  absence  of 
fraud,  it  is  conclusive  evidence  to  shew  that  the 
amount  of  a  prior  mortgage  was  paid.  Joines 
V.  Williuim,  2  Stark.  52. 

Row  £ar  an  Estoppel.]— One  of  the  canons  of 
the  Queen's  chapel  of  St.  George,  at  Windsor, 
demised  by  way  of  mortgage  for  ninety-nine 
years,  if  he  should  so  long  live  and  continue  a 
canon,  to  the  plaintiff,  "  all  that  the  canonry  of 
him,  R.  A.  M.  of  the  Queen's  free  chapel  of  St. 
George,  at  Windsor,  and  all  glebe  and  other 
lands,  messuages,  tenements,  and  hereditaments 
belonging  thereto  ;  and  all  the  rights,  rents, 
emoluments,  and  appurtenances  to  the  canonry 
belonging."  On  ejectment  by  the  mortgagee  : — 
Held,  that  he  was  not  estopped  by  the  mortgage 
deed  from  shewing  that  the  house  in  question 
did  not  belong  to  the  canonry.  Doe  d.  liutcher 
V.  JfuJtgrave,  1  M.  &  G.  626  ;  1  Scott,  N.  R.  451. 

A.  having  an  equitable  fee  in  lands,  mortgaged 
the  same  to  B.  by  lease  and  release.  The  release 
recited  that  A.  was  legally  or  equitably  entitled 
to  the  premises  conveyed  ;  and  the  releasor  cove- 
nanted, that  he  was  lawfully  or  equitably  seised 
in  his  demesne  of  and  in,  and  otherwise  well 
entitled  to,  the  same.  The  legal  estate  was  sub- 
sequently conveyed  to  A.,  and  he  afterwards  for 
a  valuable  consideration  conveyed  the  same  to 
C.  Upon  ejectment  brought  by  B.  against  C.  : 
— Held,  first,  that  there  being  in  the  release  no 
certain  and  precise  averment  of  any  seisin  in  A., 
but  only  a  recital  and  covenant  that  he  was 
legally  or  equitably  entitled,  C.  was  not  thereby 
estopped  from  setting  up  the  legal  estate  acquired 
by  him,  after  the  execution  of  the  release. 
Right  d.  Jejfreyt  v.  Buclinell,  2  B.  &  Ad.  278. 

Held,  secondly,  that  the  release  did  not  operate 
as  an  estoppel  by  virtue  of  the  words  "  granted, 
bargained,  sold,  aliened,  remised,  released,"  &c., 
because  the  release  passed  nothing  but  what  the 
releasor  had  at  the  time,  and  A.  had  not  the 
legal  title  in  the  premises  at  the  time  of  the 
release.    Ih, 

Held,  thirdly,  that  this  case  did  not  fall  within 
the  rule,  that  a  mortgagor  cannot  dispute  the 
title  of  his  mortgagee,  because  C.  claimed  as  a 
purchaser  for  a  valuable  consideration  without 
notice  of  a  legal  interest  which  was  not  in  A.  at 
the  time  of  the  mortgage  to  B.,  A.  having  only 
then  an  equitable  interest,  which  passed  to  B., 
whose  title  as  to  that  was  not  disputed.    Ih, 

ProTiso  that  one  Party  a  Surety  only.] — A., 
B.  and  C.  executed  to  D.  a  mortgage  of  B.'s 
lands  (comprised  in  the  petition  for  sale),  and 
of  C.'s  lauds,  to  secure  2,914/.  9*.  9i^.,  of  which 
9uOZ.  was  B.'s  debt,  and  the  remainder  C.'s  debt. 
The  mortgage  contained  a  proviso  that,  as 
between  A.,  B.  and  C,  A.  was  a  surety  only,  and 


that  B.  and  C.  respectively  were  sureties  only 
for  portion  of  the  said  sum  ;  yet,  with  regard  to 
D.,  they  were  to  be  considered  as  principal 
debtors,  so  as  not  to  be  released  by  time  being 
given  to  any  othdr  or  others  of  them,  or  by  any 
act  or  omission  of  D.,  whereby,  as  sureties  only, 
they  would  be  released.  B.  subsequently  exe- 
cuted to  D.  two  other  mortgages  of  the  lands 
comprised  in  the  petition.  A.  having  paid  D. 
the  full  amount  of  the  debt  secured  by  the  first 
mortgage,  claimed  to  stand  in  D.'s  place  for  900/., 
being  B.'s  debt,  and  the  moiety  of  2,014/.  9#.  9<2., 
being  C.'s  debt,  for  which  both  he  and  B.  were 
joint  sureties,  and  to  be  placed  on  the  final 
schedule  on  foot  of,  and  in  the  priority  of,  the 
first  mortgage  : — Held,  that  A.'s  claim  was  valid, 
and  that  he  was  not  estopped  by  the  special  pro- 
viso of  the  mortgage  from  relying  on  his  equit- 
able rights  of  surety.  Kirhicood^  In  re,  1  Ir, 
L.  R.  108. 

Covenants  for  Title.] — The  covenants  for  title 
in  a  mortgage  of  a  freehold  estate,  whether  read 
in  connection  with  the  word  "  grant,*'  or  not,  do 
not  amount  to  that  precise  averment  that  the 
mortgagor  is  seised  of  the  legal  estate,  which  is 
necessary  to  create  an  estoppel  as  against  him 
and  persons  claiming  imdcr  him.  General 
FinnncCf  Mortga{fe,  and  Dixanint  C(*mj)any  v. 
Liberator  PemuiTient  Betiefit  Building  Society f 
10  Ch.  D.  15  ;  39  L.  T.  600  ;  27  W.  R.  *210. 

Secitals,  Absence  ol] — ^A.,  by  deed,  purported 
to  grant  a  fi'eehold  estate  to  B.  by  way  of  mort- 
gage. The  deed  contained  no  recitals,  but  there 
were  the  usual  mortgagor's  covenants  for  title, 
including  a  covenant  that  the  mortgagor  ^*  had 
power  to  grant  the  premises  in  manner  afore- 
said." The  mortgage  was  accepted  by  B.  on 
the  faith  of  certain  forged  title  deeds  produced 
and  handed  to  him  by  A.  At  the  date  of  the 
mortgage  A.  had  not  the  legal  estate  nor  any 
interest  whatever  in  the  property.  Subsequently, 
however,  A.  acquired  the  legal  estate  and  mort- 
gaged it  to  C. : — Held,  that,  inasmuch  as  the 
mortgage  to  B.  contained  no  precise  averment 
that  A.  was  seised  of  the  legal  estate,  no  estoppel 
had  been  created  in  favour  of  6.  as  against  C,  Ih, 

See  also  MOHTGAGE. 

5.  In  otheb  Cases. 

By  Description.] — A  party  having  executed  a 
bond  describing  himself  as  **  T.  B.  of  C,  in  the 
county  of  N.,  Esq. :" — Held,  on  judgment  ot 
outlawry  and  error  assigned  thereon,  that  by  his 
own  description  of  himself  in  the  bond  he  was 
estopped  from  saying  that  he  was  not  properly 
described  in  the  writ,  **  of  a  town,  hamlet,  or 
place,"  within  the  words  of  the  statute  of  addi- 
tions, 1  Hen.  5,  c.  5.  Bonner  v.  WUkiwton,  1  D. 
&  R.  328  ;  5  B.  &  A.  682. 

For  the  purposes  of  stamp  duty  it  is  requisite, 
to  ascertain  the  legal  effect  and  meaning  of  an 
instrument,  and  the  description  of  it  given  by 
the  parties  thereto  is  immaterial,  and  there  can 
be  no  estoppel.  Limmcr  AfvluiUc  Paritig  Com- 
V.  Inland  Bevenue  (^Commissioneri),  7  L. 
211  ;  41  L.  J.,  Ex.  106  ;  26  L.  T.  633  ;. 
20  W.  R.  610. 


pany  ^ 
R.,  Ex. 


Valned  Policy,  how  far  an  Estoppel.]— For 
the  purpose  of  the  contract  of  insurance,  and  for 
the  purpose  of  all  rights  arising  from  that  con» 
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tract,  it  may  well  be  that  the  valuation  in  a 
valued  policy  is  conclusive.  Whenever  it  is 
sought  to  set  up  an  estoppel,  founded  upon  the 
valuation  for  any  puiposc  going  beyond  that 
which  I  have  endeavoured  to  indicate,  the  law 
does  not  justify  such  a  use  of  it ;  therefore,  for 
every  other  purpose  collateral  to  the  contract, 
there  is  no  reason  for  holding  the  valuation  to 
be  conclusive  between  the  parties.  Burnand  v. 
Mrtdoca}uiehi  7  App.  Cas.  .335  ;  51  L.  J.,  Q.  B.  648 ; 
47  L.  T.  277  ;  31  W.  R.  6.5-~per  Sclbonie,  L.  C. 

Lease  and  Seleaie.] — A  conveyance  by  lease 
and  release  does  not  operate  by  estoppel.  Eight 
d.  Jeffreys  v.  liucknell,  2  B.  &  Ad.  278  ;  over- 
ruling  Bewley  v.  Burdim,  2  Sim.  &  St.  519.  See 
Lloyd  V.  Uoyd,  4  Dru.  &  W.  .S54  ;  2  Con.  &  L. 
592  (Ir.). 

Validity  of  Secniitiei.]— By  an  act  for  im- 
proving a  town,  commissioners  were  empowered 
to  raise  money  by  a  rate,  and  to  borrow  money 
upon  the  credit  of  the  rate.    The  act  gave  a 
form  of  mortgage  security,  and  for  the  tmnsfer 
of  such  security  by  the  holder.    No  person  while 
a  commissioner  was  capable  of  entering  into 
contracts  with  the  body  of  the  commissioners 
but  in  1835  H.,  who  was  one  of  them,  agreed  to* 
supply  the  rest  of  the  body  with  a  quantity  of 
bricks,  which  were  required  for  building  pur- 
poses.    It  was  arranged  that  he  should  receive 
securities  for  lOOZ.  each  in  consideration  of  the 
supply  of  bricks.    The  transaction  was  carried 
out,  and  he  received  securities  in  the  form  givfen 
by  the  act,  and  which  respectively  purported  to 
be  granted  "  in  consideration  of  100/.  advanced 
and  lent  by  "  D.     Subsequently  these  securities 
were  transferred  in  the  manner  provided  by  the 
act.  and  were  assigned  to  the  plaintiflE,  who  took 
proceedings  upon   them,  demanding    that    the 
commissioners  should  apply  the  money  in  their 
hands  that  had  been  raised  by  rates,  or  which 
should  thereafter  be  so  raised,  in  payment  of  the 
interest  payable  on  the  securities  :— Held,  that 
the  commissioners  were  estopped  from  disputing 
the  validity  of  the  securities,  and  that  they  could 
not  set  up  as  a  defence  that  thev  had  been 
granted  in  consideration  of  the  bricks  supplied, 
instead  of,  as  they  purported  to  be,  in  considera- 
tion of  money  advanced  and  lent.      Wehh  \ 


By  HegUgenee.] — B.,  a  trustee,  advanced  trust 
money  to  A.  in  1851,  on  a  legal  mortgage  of 
lands  held  by  A.  in  fee,  the  mortgage  deed 
reciting  the  trust.  By  collusion  with  B.,  A.  in 
1856  obtained  the  title  deeds,  and  also  a  recon- 
veyance of  the  legal  estate,  containing  a  refer- 
ence to  the  mortgage,  and  then,  suppressing  the 
mortgage  and  re-conveyance,  conveyed,  as  under 
his  original  title,  the  legal  estate  to  C,  by  way 
of  mortgage.  In  a  suit  by  B.'s  cestui  que  trust : 
— Held,  that  C,  although  he  acted  bonft  fide,  and 
was  wholly  unaware  of  the  dealings  between  A, 
and  B.,  and,  in  fact,  never  heard  of  the  mortgage 
or  re-conveyance  till  after  the  commencement  of 
the  suit,  could  not  be  heard  to  aver  ignorance  of 
the  facts  which  he  would  have  discovered  upon 
inquiries,  to  which  he  would  have  been  put  if  he 
had  seen  the  deeds  of  ttiortgage  and  re-convey- 
ance, before  he  advanced  his  money,  inasmuch 
as  he  was  obliged  to  rely  upon  those  deeds  for 
his  legal  title  ;  therefore  that  the  plaintiff's 
mortgage  had  priority  over  C.'s.  Joyce  v.  Raiv- 
lins,  PlUher  v.  Raiolhm,  11  L.  R.,  Eq.  53  ;  40 
L.  J.,  Ch.  105  ;  23  L.  T.  756  ;  19  W.  R.  217. 

Tnutee  not  Estopped.] — The  o\\Tier  of   the 
equity  of  redemption  in  a  mortgaged  estate  de- 
mised the  estate  to  a  trustee  for  a  term,  upon 
certain  trusts,  and  afterwards  devised  the  same 
estate  in  fee.     The  devisees  having  contracted 
to  sell  the  estate  to  a  purchaser,  paid  off  the 
mortgage,  took  a  reconveyance  to  the  uses  of  the 
will,  and  conveyed  the  estate  to  the  purchaser, 
who  had  no  notice  of  the  term.    A  bill  filed  by 
the  cestui  que  trust  under  the  demise  against  the 
trustee  of  the  term  and  the  purchaser  for  admin- 
istration of  the  trust,  was  dismissed  by  James, 
V.-C,  on  the  ground  that  there  was  no  term  by 
estoppel  in  the  trustee,  and  on  appeal  the  lord 
chancellor  affirmed  the  decision,  but  without 
prejudice  to  any  question  that  might  be  raised 
at  law,  being  of  opinion  that  the  question  of 
estoppel  was  a  question  for  a  court  of  law,  and 
that  there  was  no  equity  against  the  purchaser 
if   the  legal  estate  was  -in  him.      Clewnto  v. 
Geacli,  6  L.  R.,  Ch.  147 ;  40  L.  J.,  Ch.  44  ;  19 
W.  R.  63. 

Vendor  when  able  to  prove  Hon-payment  of 
Pnrchase-money.] — In  an  action  for  unpaid  pur- 


Hei'm  Bay  Improvement  Com mi%tti oners ^  5  L.    chase-monev,  the  acknowledgment  in  the  aeed 
R.,  Q.  B.  642  ;  39  L.  J.,  Q.  B.  221  ;  22  L.  T.  745.       "  "       '        *  " 


Barring  Entail.] — A  son,  who,  under  a  volun- 
tary settlement  executed  by  his  father,  was 
entitled  in  remainder  to  on  estate  for  life  with 
remainder  to  his  first  and  other  sons  in  tail,  sub- 
sequently to  his  marriage  joined  his  father  in 
two  mortgages,  which  recited  that  his  father  was 
seised  in  fee,  and  covenanted  that  he  was  so 
seised  ;  the  father  and  the  two  mortgagees  exe- 
cuted a  subsequent  mortgage  in  fee  (to  pay  them 
off  and  raise  a  further  sum),  which  the  son  did  \  should  be  paid  to  a  mortgagee  of  the  premises. 


not  execute,  but  was  aware  of,  and  joined  in  a 
collateral  deed  for  the  purpose  of  barring  all 
possible  estates  tail  and  vesting  the  fee  in  his 
father;  part  of  the  money  mised  by  all  the 
mortgages  being  for,  and  applied  to,  the  use  of 
the  son : — Held,  that  he  was  estopped  from  set- 
ting up  against  his  own  acts  any  estate  which 
he  had  at  the  time  of  the  mort^ges,  and  that, 
tlierefore,  the  mortgage  was  a  good  charge  on  his 
life  estate,  (hiardian  Assnranee  rcmpany  v. 
Acofimorc  QViseount),  6  Ir.  R..  Eq.  391. 


of  conveyance  of  payment  of  the  purchase-money 
docs  not,  in  the  absence  of  a  plea  of  estoppel, 
preclude  the  vendor  from  shewing  tliat  the  pur- 
chase-money had  not  in  fact  been  paid :  although 
the  deed  is  given  in  evidence  by  himself  as  proof 
of  the  fact  of  the  sale  arid  conveyance.  Potts  v. 
]\la*enj  5  Ir.  R.,  C.  L.  45. 

Sffeot  of  Becital  on  Covenants  in  Conveyance.] 

— A  conveyance,  after  reciting  that  it  had  been 
agreed  that  1 ,400Z.,  part  of  the  purchase-money. 


and  that  the  residue  of  the  purchase-money, 
460^.,  should  be  paid  to  the  vendor,  witnes8e<i 
that  in  consideration  of  the  1,400Z.  paid  to  the 
mortgagee  at  or  before  the  sealing  and  delivery 
of  the  deed,  the  receipt  whereof  the  mortgagee 
acknowledged,  and  from  the  mortgage-monej* 
and  every  part  thereof  acquitted  and  discharged 
the  vendor ;  and  also  in  consideration  of  the  460/. 
paid  to  the  vendor  as  before  mentioned,  the  re- 
ceipt whereof  and  also  the  payment  of  the 
mortjjagc-moncy,  making  in  the  whole  1.860/., 
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the  vendor  thereby  acknowledged,  and  from  the 
same  and  every  part  thereof  acquitted,  released, 
and  discharged  the  purchaser  : — Held,  to  be  no 
estoppel  upon  the  vendor,  the  release  by  the 
words  "  as  before  mentioned,"  &c.,  referring  to, 
and  being  qualified  by,  the  recital,  which  stated 
an  agreement  to  pay  the  460Z.,  and  not  an  actual 
payment.    Bottrell  v.  Summers,  2  Y,  &  J.  407. 

Patent — Denying  Validity  of.] — ^A  declara- 
tion stated  that  letters-patent  had  been  granted 
to  the  defendant  for  improvements  in  purifying 
gas,  and  that  other  letters  had  been  granted  to 
the  plaintiff  for  an  improved  mode  of  manufac- 
turing gas,  and  that  parts  of  the  plaintiff's  in- 
vention intended  to  be  secured  had  been  claimed 
in  the  specification,  that  disputes  had  arisen  be- 
tween the  parties  as  to  their  rights  under  the 
letters-patent  to  the  use  of  oxides  of  iron  for  the 
purpose  of  purifying  gas,  and  that  to  put  an  end 
to  such  disputes  the  parties  covenanted  by  deed 
with  each  other  for  a  mutual  right  of  using  the 
patents  on  the  terms  of  giving  notice  to  use 
the  same ;  breach,  want  of  notice.  Plea,  that  the 
plaintiff^s  patent  was  not  a  good  and  valid  patent 
in  this  that  it  was  not  new,  and  the  plaintiff 
was  not  the  true  and  first  inventor : — Held,  that 
the  intention  of  the  deed  was  to  prevent  disputes 
between  the  ijarties,  and  that  the  defendant  was 
estopped  by  the  deed  from  denying  the  validity 
of  the  patent,  its  novelty,  and  that  the  plaintiff 
was  the  true  and  first  inventor.  Hills  v.  Laming, 
9  Ex.  256  ;  23  L.  J.,  Ex.  60. 

Demise  of  Sharei— Estoppel  as  to  Title.] — A., 

by  indenture,  demised  to  B.  for  ten  years  the  divi- 
dends to  be  declared  on  certain  railway  shares, 
at  a  yearly  rent  payable  half-yearly.  In  an 
action  by  A.  against  B.  upon  this  deed,  the  decla- 
ration alleged  that  A.  was  a  member  of  the  com- 
pany, and  as  such  was  possessed  of  or  entitled  to 
shares  therein  ;  the  declaration  set  out  the  inden- 
ture, and  alleged  a  breach  of  covenant  to  pay 
the  rent.  B.  pleaded  that  A.,  at  the  time  of  the 
making  of  the  indenture,  was  not  possessed  of,  or 
entitled  to,  the  shares  :  —  Held,  that  B.  was 
estopped  by  his  deed  from  so  pleading.  Beckett 
V.  Bradley,  7  M.  &  G.  994  ;  8  Scott,  N.  R.  843  ;  2 
D.  &L.  586;  14L.  J.,  C.  P.  3. 

Trover    for    Goods — Delivery    Denied.  1  —  In 

trover  for  paper  it  appeared  that  the  plaintiff 
and  the  d^endant  had  been  in  partnership  to- 
gether as  paper  manufacturers  and  iron  mcr^ 
chants.  The  partnership  was  dissolved  by  a 
deed  which  recited  that  it  had  been  agreed  that 
the  business  of  paper  manufacturer  shoudd  belong 
exclusively  to  the  defendant,  and  the  business  of 
an  iron  merchant  to  the  plaintiff,  but  that  the 
plaintiff  should  receive  out  of  the  stock  paper  to 
the  value  of  898Z.  4^.  11^.,  which  should  remain 
in  the  paper-mill  for  a  year  at  his  option.  The 
deed  also  recited  that  in  performance  of  that 
arrangement,  paper  to  the  value  of  898/.  4s.  lid. 
had  been  delivered  to  the  plaintiff,  and  the  same 
was  then  in  the  mill,  as  the  plaintiff  acknow- 
ledged. It  was  then  witnessed  that  in  the  per- 
formance of  the  arrangement  the  plaintiff  and 
the  defendant  dissolved  partnership,  and  the 
plaintiff  assigned  to  the  defendant  the  stock-in- 
trade  of  the  business  of  a  paper  manufacturer, 
except  the  898/.  4*.  lid.  worth  of  paper  so  de- 
livered to  the  plaintiff  as  aforesaid,  and  the  de- 
fendant assigned  to  the  plaintiff  the  stock-in- 


trade  of  the  business  of  iron  merchants.  There 
were  also  mutual  releases.  No  paper  whatever 
was  set  apart  or  delivered  to  the  plaintiff,  but 
the  jury  found  that  the  defendant  had  converted 
the  whole  stock  : — Held,  that  the  parties  were 
estopped  by  the  deed  to  say  that  no  such  delivery 
had  taken  place.  Wiles  v.  Woodward,  5  Ex. 
557  ;  20  L.  J.,  Ex.  261. 

6.  Pleading. 

Keeessity  for.] — Estoppels  by  deed  must,  in 
order  to  make  them  binding,  be  pleaded  if  thefe 
be  an  opportunity ;  otherwise  the  party  omitting 
to  plead  it  waives  the  estoppel,  and  leaves  the 
issue  at  large,  on  which  the  jury  may  find  accord- 
ing to  the  truth.  Freeman  v.  Coohe,  2  Ex.  654  ; 
6  D.  &  L.  187  ;  18  L.  J.,  Ex.  114  ;  12  Jur.  777. 


IV.    BY  MATTER  IN  PAIS. 
1.  Peinciples. 

What  Acts.]— The  acts  in  pais,  which  bind 
parties  by  way  of  estoppel,  are  acts  of  notoriety, 
not  less  formal  and  solemn  than  the  execution 
of  a  deed  ;  as,  for  instance,  livery,  entry,  accept- 
ance of  an  estate,  and  the  like.  Lyon  v.  Jieed, 
13  M.  &  W.  285  ;  13  L.  J.,  Ex.  377  ;  8  Jur.  762. 

Wilful  Sepresentation — ^Intention  to  Induce 
Another — Acting  on  Inducement]  —  Where  a 
person  wilfully  makes  a  representation,  intended 
to  induce  another  to  act  upon  the  faith  of  it,  or 
where  (whatever  is  his  intention)  a  reasonable 
man  in  the  situation  of  that  other,  would  believe 
that  it  was  meant  that  he  should  act  upon  it, 
and  in  either  case  that  other  does  act  upon  it  as 
true,  and  alters  his  position,  there  is  an  estoppel 
in  pais  to  conclude  the  former  frem  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time,  and  conduct  by  negli- 
gence or  omission,  where  there  is  a  duty  cast  upon 
the  person  to  disclose  the  truth,  may  often  have 
the  same  effect.  Freeman  v.  Cooke,  6  D.  &  L. 
187  ;  2  Ex.  664  ;  18  L.  J.,  Ex.  114  ;  12  Jur.  777. 

But  unless  the  statement  was  intended  to 
induce  the  other  to  act  on  the  faith  of  it,  or  was 
sach  that  a  reasonable  person  would  act  on  the 
faith  of  it,  there  is  no  estoppel,  although  the 
other  did  in  fact  believe  the  statement,  and  was 
in  fact  induced  to  alter  his  position  accordingly. 
Ih 

The  language  used  by  the  court  of  Queen *s 
Bench  in  Pickard  v.  Sears,  6  A.  &  E.  469  ;  2  N. 
&  P.  488  ;  and  Gregg  v.  Wells,  10  A.  &  E.  90  ;  2 
P.  &  D.  296,  must  be  understood  with  this 
qualification.    lb. 

In  trover  by  assignees  of  a  bankrupt  against  a 
sheriff,  for  the  conversion  of  the  bankrupt's 
goods  seized  under  a  fi.  fa.  against  C.  and  D.,  it 
appeared  that  immediately  before  the  seizure  the 
bankrupt  told  the  officer  that  the  goods  were  the 
property  of  C,  and  immediately  afterwards  he 
contradicted  the  statement,  and  said  they  were 
the  goods  of  D.  The  jury  found  that  the  goods 
were  in  reality  the  bankrupt's,  but  idso  that  he 
represented  the  goods  to  the  officer  as  the  goods 
of  C,  so  as  to  induce  the  officer,  by  that  false 
representation,  to  seize  them  : — Held,  that,  under 
the  plea  of  not  possessed,  this  finding  did  not 
estop  the  bankrupt,  and  the  assignees,  from 
complaining  of  the  seizure  of  the  goods  as  their 
own.     Ih, 
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If  A.  deliberately  makes  an  assertion  to  B.,  in- 
tending it  to  be  acted  upon  by  B.,  and  it  is  acted 
upon  by  B.,  A.  is  estopped  from  saying  that  it 
was  not  true.  If  it  turns  out  to  be  false,  A.  is 
answerable  for  the  damage  which  may  have 
accrued  to  B.  from  having  acted  upon  it,  and  B. 
is  entitled,  in  respect  of  anything  done  in  the 
belief  that  it  was  true,  to  object  to  any  denial  of 
its  truth  by  A.  Piggott  y.  Stratton^  1  De  G., 
F.  &  J.  33,  49  ;  29  L.  J.,  Ch.  9. 

It  is  a  universal  law  that  if  a  man,  cither  by 
words  or  by  conduct,  has  intimated  that  he  con- 
sents to  an  act  which  has  been  done,  and  that  he 
will  offer  no  opposition  to  it,  although  it  could 
not  have  been  lawfully  done  without  his  consent, 
and  he  thereby  induces  others  to  do  that  from 
which  they  otherwise  might  have  abstained,  he 
cannot  question  the  legality  of  the  act  he  had  so 
sanctioned  to  the  prejudice  of  those  who  have 
so  given  faith  to  his  words,  or  to  the  fair 
inference  to  be  drawn  from  his  conduct. 
CaimcT09g  V.  Larimer,  3  Maoq.  H.  L.  Cas.  829  ; 
7  Jur.,  N.  S.  U9. 

Nobody  ought  to  be  estopped  from  averring 
the  truth  or  asserting  a  just  demand,  unless  by 
his  acts  or  words  or  neglect  his  now  averring  the 
truth  or  asserting  the  demand  would  work  some 
wrong  to  some  other  person  who  has  been  in- 
duced to  do  something,  or  to  abstain  from  doing 
something,  by  reason  of  what  he  has  said  or 
done,  or  omitted  to  say  or  do.  Adamjfon,  Ex 
parte.  Collie,  In  re,  8  Ch.  D.  817 ;  47  L.  J.,  Ch. 
106  ;  38  L.  T.  920 ;  26  W,  R.  892. 

One  recognized  proposition  sis  to  estoppel  in 
pais  is,  that  if  a  person  by  words  or  conduct 
wilfully  endeavours  to  cause  another  to  believe 
in  a  certain  state  of  things  which  such  person 
knows  to  be  false,  and  if  the  other  believes  in 
such  state  of  things,  and  acts  upon  his  belief,  he 
who  knowingly  made  the  false  statement  is 
estopped  from  averring  afterwards  that  such  a 
state  of  things  did  not,  in  fact,  exist.  Carr  v. 
Limdcm  aftd  North- Western  Railway  Company, 
10  L.  R.,  C.  P.  307  ;  44  L.  J.,  C.  P.  109 ;  31  L.  T. 
785  ;  23  W.  R.  747. 

Another  recognized  proposition  as  to  estoppel 
in  pals  is,  that  if  a  person,  either  in  express 
terms  or  by  conduct,  makes  a  representation  to 
another  of  the  existence  of  a  certain  state  of 
facts  which  he  intends  to  be  acted  upon  in  a 
certain  way,  and  it  is  acted  upon  in  that  way,  in 
the  belief  of  the  existence  of  such  a  state  of 
facts,  to  the  damage  of  him  who  so  believes  and 
acts,  such  person  is  estopped  from  denying  the 
existence  of  such  a  state  of  facts.    Tb. 

A  third  recognized  proposition  as  to  estoppel 
in  pais  is,  that  if  a  person,  whatever  his  real 
meaning  may  be,  so  conducts  himself  that  a 
reasonable  man  would  take  his  conduct  to  mean 
a  certain  representation  of  facts,  and  that  it  was 
a  true  representation,  and  that  he  was  intended 
to  act  u[K)n  it  in  a  particular  way,  and  if  he  with 
such  belief  does  act  in  that  way  to  his  damage, 
such  person  is  estopped  from  denying  that  the 
facts  were  as  represented,    lb, 

A  fourth  recognized  proposition  as  to  estoppel 
in  pais  is,  that  if,  in  the  transaction  itself  which 
is  in  dispute,  A.  has  led  B.  into  the  belief  in  a 
certain  state  of  facts  by  conduct  of  culpable 
negligence  calculated  to  have  the  result,  and 
such  culpable .  negligence  has  been  the  proxi- 
mate cause  of  leading  and  has  led  B.  to  act 
by  mistake  upon  such  belief  to  his  prejudice, 
A.  cannot  be  heard  afterwards  as  against  B. 


to  shew  that  the  state  of  facts  referred  to  did 
not  exist,    lb. 

Ai  to  an  Existing  Fact] — Estoppel  by  re- 
presentations applies  only  where  the  representa- 
tion is  as  to  a  fact  in  existence  at  the  time, 
not  where  it  is  as  to  something  yet  to  come  or  as 
to  a  matter  of  future  intention.  Citizen^  Bank 
of  LmiiMujia  v.  First  National  Banlt  of  New 
Orleans,  6  L.  R.,  H.  L.  352  ;  43  L.  J.,  Ch.  269  ; 
22  W.  R.  194. 

The  principle  of  estoppel  in  pais  arising  from 
a  person^s  conduct,  has  no  application  where  the 
state  of  things  which  it  was  sought  to  conclude 
that  person  from  denying  was  a  future  state  of 
things.  JiPBroy  v.  Drogheda  Harbour  Com- 
missioners, 16  W .  R.  34. 

I  have  always  understood  it  to  have  been 
decided  that  the  doctrine  of  estoppel  by  repre- 
sentation is  applicable  only  to  representations  as 
to  some  state  of  facts  alleged  to  be  at  the  time 
actually  in  existence,  and  not  to  promises  de 
f  uturo,  which,  if  binding  at  all,  mast  be  binding 
as  contracts.  Maddismi  v.  Aldersan,  8  App.  Cas. 
473 ;  52  L.  J.,  Q.  B.  737  ;  49  L.  T.  303  ;  31  W.  R. 
820  ;  47  J.  P.  821— per  Selbome,  L.  C. 

Party  must  be  prcjadioed.] — If  A.  makes  a 
certain  representation  to  B.,  who  in  consequence 
of  that  representation  has  done  something  which 
has  altered  his  position,  A.  would  be  bound  by 
the  representation,  though  ignorantly  and  inno- 
cently made.  Horsfall  v.  Halifax  and  Hudders- 
field  Union  Banking  Company,  52  L.  J,,  Ch. 
599. 

Diiavowal  of.] — If  an  estoppel  makes  A.  and 

B.  liable  and  the  facts  make  B.  and  C.  liable, 
neither  the  estoppel  nor  the  facts,  nor  any  com- 
bination of  the  tw^o,  can  possibly  make  A.,  B.  and 

C.  jointly  liable.  Therefore,  if  the  creditor 
chooses  to  go  upon  the  facts  and  make  B.  and  C. 
liable,  he  entirely  disavows  the  estoppel  and  can 
no  longer  set  it  up.  Scarf  v.  Jardine,  7  App. 
Cas.  350  ;  51  L.  J.,  Q.  B.  612  ;  47  L.  T.  268  ;  30 
W.  R.  893— per  Selbome,  L.  C. 

Ko  Intention  that  Sepresentations  should  be 
acted  on.] — If  any  person,  by  actual  expressions, 
or  by  a  course  of  action,  so  conducts  himself 
that*^anotlier  may  reasonably  infer  the  existence 
of  an  agreement  or  a  licence,  and  acts  upon  such 
inference,  whether  the  former  intends  that  he 
should  do  so  or  not,  the  party  using  that  lan- 
guage, or  who  has  so  conducted  himself,  cannot 
afterwards  gainsay  the  reasonable  inference  to 
be  drawn  from  his  words  or  conduct.  Cornish 
V.  Ahington,  4  H.  &  N.  549  ;  28  L.  J.,  Ex.  262. 

Acting  on  Faith  of  Sepresentations.] — State- 
ments by  one  of  two  persons  that  another  is  his 
I)artner,  he  not  being  so  in  fact,  will  not  be 
evidence  to  render  the  other  liable  as  an  ostensi- 
ble partner,  the  statements  not  having  been  made 
to  the  person  who  seeks  to  render  the  other  liable, 
and  not  having  come  to  his  knowledge  as  a  matter 
of  notoriety,  and  it  not  being  shewn  that  he  has 
acted  on  the  faith  of  such  statements.  Edmund- 
son  V.  Thitmpson,  31  L.  J.,  Ex.  207. 

Inferences  of  Law.] — In  an  action  for  goods 
sold  there  was  a  plea  of  payment,  and  it  appeared 
that  both  the  plaintiff  and  the  defendant  em- 
ployed G.  as  factor.    G.  sold  the  goods  to  the 
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defendant,  knowing  he  was  factor.  On  a 
balance  of  accounts  G.  was  indebted  to  the  de- 
fendant. The  plaintiff,  who  knew  the  state  of 
accounts  between  G.  and  the  defendant,  peti- 
tioned the  Court  of  Bankruptcy  to  make  G.  a 
bankrupt,  and  allied  in  his  affidavit  that  G. 
owed  mm  a  sum  of  money  for  goods  sold  by  G., 
as  &ctor  of  the  plaintiff,  to  the  defendant,  an(l 
for  which  he  received  payment  by  means  of  goods 
sold  by  the  defendant  to  G.  The  plaintiff  having 
afterwards  sued  the  defendant  for  the  price  of 
the  goods : — Held,  that  the  statement  in  the 
affidavit  was  not  conclusive  evidence,  estopping 
the  plaintiff  from  denying  that  the  defendant 
had  paid  for  the  goods,  the  allegation  as  to  pay- 
ment so  explained  not  being  an  allegation  of  ract, 
but  of  an  inference  of  law  drawn  by  the  plaintiff. 
Morgan  v.  Couchman^  14  C.  B.  101 ;  2  C.  L.  R. 
63 ;  23  L.  J.,  C.  P.  36. 

Xistake  at  to  Legal  Liability.]— The  general 
doctrine  that  a  party  is  at  liberty  to  prove  that  an 
admission  made  by  him  was  mistaken  or  untrue, 
and  that  he  is  not  estopped  by  it  unless  another 
person  has  been  indu(^  by  it  to  alter  his  con- 
dition, is  applicable  to  mistakes  in  respect  of 
legal  liability  as  well  as  in  respect  of  matters  of 
fact  Newton  v.  Liddiard,  6  Hailw.  Cas.  42 ;  12 
Q.  B.  925  ;  18  L.  J.,  Q.  B.  63. 

Between  what  Parties.] — Mandamus  to  com- 
plete a  railway,  pursuant  to  an  act  incorporating 
8  &  9  Vict.  c.  18.  Return,  that  the  undertaking 
was  one  to  be  carried  into  effect  by  means  of  a 
capital  to  be  subscribed  by  the  promoters,  and 
that  the  capital  had  not  been  subscribed  for 
under  a  contract,  pursuant  to  8  &  9  Yict.  c.  18, 
s.  16,  nor  could  the  company  at  any  time  procure 
it  to  be  subscribed  for.  A  plea,  by  way  of 
estoppel,  that  the  company  had  taken  the  lands 
of  a  third  paity  named,  on  a  part  of  the  line, 
in  exercise  of  the  compulsory  powers,  is  bad,  as 
the  matter  disclosed  by  it  is  res  inter  alios  acta. 
Mtg,  V.  Amhergate  Railway  Covtpant/f  1  £1.  & 
Bl.  372  ;  22  L.  J.,  Q.  B.  191  ;  17  Jur.  668. 

Person  intrusted  with  Public  Bnties  cannot 
be  Estopped.] — Claim :  That  the  plaintiff  was 
vicar  of  a  parish  ;  that  a  chapel  was  erected 
within  it,  and  endowed  and  consecrated  for  the 
administration  of  the  sacraments  and  the  per- 
formance of  all  other  divine  offices  according  to 
the  rites  of  the  Church  of  England ;  that  the 
plaintiff  as  such  vicar  was  entitled  to  nominate 
and  present,  and  had  nominated  and  presented, 
a  clerk  to  the  chapel,  but  another  clerk  had  been 
licensed,  instituted,  and  admitted  by  the  defen- 
dant bishop  on  the  nomination  and  presentation 
of  certain  other  defendants,  who  thereby  hindered 
the  plaintiff  in  the  exercise  of  his  right ;  and  he 
claimed  to  have  his  right  established  and  de- 
clared. Defence  of  the  last-mentioned  defen- 
dants :  That  certain  freeholders  had  erected  the 
chapel  and  conveyed  it  to  the  ecclesiastical  com- 
missioners, and  applied  to  them  under  14  &  15 
Vict.  c.  97,  to  declare  the  right  of  nomination  to 
be  in  the  defendants  who  had  endowed  the 
chapel,  and  that  before  making  such  declaration, 
a  copy  of  the  application  was  according  to  the 
act  sent  by  the  commissioners  to  the  plaintiff,  he 
being  both  patron  and  incumbent  of  the  parish ; 
that  if  he  had  ceased  to  be  patron  he  stood  by 
and  knowingly  allowed  those  defendants  to  en- 
dow the  chapel  and  procure  the  same  to  be  con- 
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secrated  in  the  belief  entertained  by  them  as  he 
well  knew  that  he  was  patron,  and  that  the 
sending  of  such  copy  to  him  was  in  fact  a  send- 
ing of  a  copy  both  to  the  patron  and  incumbent, 
as  required  by  the  act,  and  the 'plaintiff  was 
therefore  estopped  from  denying  that  he  was 
patron ;  and  that  the  right  of  nomination  had 
been  declared  to  be  in  those  defendants,  who 
afterwards  nominated.  On  demurrer  to  the  alle- 
gation of  estoppel : — Held,  that  it  was  bad, 
because  the  rignts  of  the  vicar  were  not  merely 
private  but  were  accompanied  by  spiritual  and 
other  duties  in  which  his  parishioners  were  in- 
terested, and  he  could  not  therefore  waive  or 
divest  himself  of  those  rights  and  duties  by  the 
conduct  imputed  to  him.  MacAllistery,  Rochester 
iBUIwp),  5  C;  P.  D.  194 ;  49  L.  J.,  C.  P.  114 ;  42 
L.  T.  22. 


But  Liquidator  ii  Estopped..] — Lloyd's 


bonds  payable  in  three  years,  with  interest  in  the 
meantime,  were  given  by  a  company  to  their 
contractor  as  compensation  for  the  surrendei*  of 
the  contract.  Two  of  these  bonds  were  pur- 
chased for  value  from  the  contractor,  without 
notice  of  the  arrangement  between  him  and  the 
company.  The  bonds  and  the  transfers  were 
registered  in  the  company's  books.  The  trans- 
feree sued  the  company  for  eighteen  months* 
interest,  and  recovered  the  amount  due.  Sub- 
sequently proceedings  at  law  were  taken  against 
the  company  to  recover  principal  and  interest, 
and  judgment  was  enterea  up  by  consent  against 
the  company,  which  was  then  ordered  to  be 
wound  up  : — Held,  that,  whether  the  bonds  were 
valid  or  invalid  in  the  hands  of  the  contractor, 
the  official  liquidator  was  precluded  by  the  sub- 
sequent conduct  of  the  company  from  question- 
ing their  validity  in  the  hands  of  a  purchaser 
for  value  without  notice.  The  transierec  was 
therefore  admitted  sis  a  creditor  of  the  company 
for  principal,  interest,  and  costs.  Simth  Essex 
Estuary  Company,  In  re,  Chorley,  Ex  parte,  11 
L.  R.,  Eq.  157  ;  40  L.  J.,  Ch.  163  ;  19  W.  R.  430. 

In  Equity.] — The  common-law  doctrine  of 
estoppel  was  resorted  to  in  order  to  obtain  powers 
which  the  Court  of  Chancery  exercised  without 
any  foreign  assistance ;  the  doctrine  is  therefore 
purely  legal,  and  has  no  place  in  courts  of  equity, 
Keate  v.  Phillips,  18  Ch.  D.  677 ;  60  L.  J.,  Ch. 
664  ;  44  L.  T.  731 ;  29  W.  R.  710. 

2.  Shabes,  &c. 

By  Issue  of  Certificates.]  — A  company 
issued  certificates  of  shares  as  fully  paid  up, 
when  in  fact  no  payment  had  been  made,  nor 
contract  registered  under  the  Companies  Act, 
1867,  8.  26.  At  the  date  of  the  winding  up  of 
the  company,  some  of  these  shares  were  held  by 
N. ,  who  had  no  notice  that  they  were  not  fully 
paid  up  : — Held,  that  by  the  issue  of  the  certifi- 
cates, the  company  was  estopped  from  alleging 
that  the  shares  were  not  paid  up,  and  that  N. 
could  not  be  placed  on  the  list  of  contributories 
in  respect  of  them  as  unpaid  shares.  British 
Farmer's'  Pure  Linseed  CaJte  Company,  In  re, 
XicludW  ease,  7  Ch.  D.  633  ;  47  L.  J.,  Ch.  415 ; 
38  L.  T.  45  ;  26  W.  B.  334— C.  A.  Affirmed  on 
appeal  to  the  House  of  Lords,  sub  nom.  Eurkin- 
Shaw  V.  Meolls,  3  App.  Cas.  1004  ;  48  L.  J.,  Ch. 
179  ;  39  L.  T.  308  ;  26  W.  R.  819. 

T.  being  the  r^^istered  holder  of  five  shares  in 
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a  registered  company,  left  the  share  certificates 
in  the  hands  of  ner  broker.  A  transfer  of  the 
shares  to  S.  and  G.,  parporting  to  be  executed  by 
T.,  together  with  the  certificates,  was  left  with 
the  secretary  for  registration.  The  secretaiy  in 
the  usaal  course  wrote  to  T.,  notifying  that  the 
transfer  had  been  so  left,  and  receiving  no  an- 
swer after  ten"  days,  registered  the  transfer,  and 
removed  the  name  of  T.,  and  placed  the  names 
of  S.  and  G.  on  the  register  as  holders  of  the  five 
shares,  giving  them  certificates  certifying  that 
they  were  the  registered  holders  of  the  five 
specific  shares.  A.  bought  five  shares  through 
brokers  in  the  usual  way  on  the  Stock  Exchange, 
and  paid  the  value  of  five  shares,  and  the  specific 
five  shares  were  transferred  to  him  by  S.  and  G., 
and  the  name  of  A.  was  registered*  as  the  holder 
of  the  shares,  and  share  certificates  were  given 
to  him.  It  was  afterwards  discovered  that  the 
transfer  to  S.  and  G.  was  a  forgery,  and  the 
company  was  ordered  to  restore  T.*s  name  to  the 
register  by  rule  of  court : — Held,  that  the  giving 
of  the  certificates  by  the  company  to  S.  and  G. 
amounted  to  a  statement  by  the  company,  in- 
tended by  the  company  to  be  acted  upon  by 
purchasers  of  shares  in  the  market,  that  S.  and 
G.  were  entitled  to  the  shares,  and  that  A.  having 
acted  upon  that  statement,  the  company  was 
estopped  from  denying  its  truth,  and  that  he 
"was  therefore  entitled  to  recover  from  the  com- 
pany as  damages  for  the  loss  of  the  shares,  the 
value  of  the  shiires  at  the  time  the  company  first 
refused  to  recognize  him  as  a  shareholder,  with 
interest  at  4  per  cent,  from  that  time.  Bahia 
and  San  PrancUco  Railway  Company^  In  re, 
Trittin,  In  re,  3  L.  R.,  Q.  B.  684  ;  37  L.  J.,  Q.  B. 
176  ;  18  L.  T.  467  ;  16  W.  R.  862 ;  9  B.  &  S.  844. 

After  a  certificate  of  shares  in  a  limited  com- 
pany had  been  issued  to  H.,  and  he  had  been 
registered  as  the  owner,  he  on  the  faith  thereof 
repaid  to  his  transferor  a  call  which  the  latter 
had  paid  on  the  shares  after  the  sale.  The  com- 
pany afterwards  removed  his  name  from  the 
register  and  substituted  that  of  F.,  it  having  been 
discovered  that  the  shares  had  been  duly  trans- 
ferred previously  to  F. : — Held,  that  the  com- 
pany was  estopped  by  the  certificate  they  had 
issued,  and  by  the  fact  of  registration,  from 
denying  H.'s  title  to  the  shares,  and  that  he 
could  maintain  an  action  against  them  for 
damages  in  consequence  of  the  removal  of  his 
name  from  the  register,  the  damages  being  the 
value  of  the  shares  at  the  time  of  the  removal. 
Hart  V.  Prontino  and  Bolivia  South  American 
Gold  Mining  Company,  6  L.  R.,  Ex.  Ill ;  39  L.  J., 
Ex.  93  ;  22  L.  T.  30. 

C,  the  plaintiff  in  the  second  action,  had  been 
since  1875  the  proprietor  of  certain  stock  in  the 
London  and  South- Western  Railway  Company. 
P.,  the  confidential  clerk  of  C,  feloniously  got 
possession  of  a  certificate  for  1,000Z.  of  the  stock, 
and  sold  that  amount.  Subsequently  he  forged 
C's  name  to  the  transfer,  and  forwaaxied  it,  to- 
gether with  the  certificate,  to  the  brokers  of 
Major  W.,  the  plaintiff  iu  the  first  action,  who 
had  purehased  the  stock  from  T.,  a  meml>er  of 
the  Stock  Exchange.  The  brokera  forwards! 
the  transfer  and  the  certificate  to  the  company 
for  registration.  The  company  thereupon  wrote 
to  C.  at  his  usual  address,  inquiring  if  the  trans- 
fer was  correct.  The  letter  was  intercepted  by 
P.,  who  replied  in  a  way  which  appeared  not 
quite  satisfactory.  The  company  forwarded  a 
second  letter,  which  was  also  intercepted  by  P., 


who  gave  the  company  an  explanation,  with 
which  they  were  satisfied,  and  they  immediately 
scut  a  new  certificate  to  Major  W.*8  brokers. 
The  fi-aud  was  subsequently  discovered,  and  now 
Major  W.  sought  to  recover  from  the  company 
on  the  ground  that  (inter  alia)  he  was  entitled 
to  rely  upon  the  certificate  of  registration,  which 
the  company  were  estopped  from  questioning,  as 
he,  Major  W.,  relying  upon  it,  had  so  preju- 
dicially altered  his  position  as  to  bring  the  case 
within  the  authorities  upon  estoppel.  The 
plaintiff  in  the  second  case  sought  to  have  his 
name  replaced  in  the  books  of  the  company  as 
the  owner  of  the  said  stock  : — Held,  that  the 
company  having  issued  the  certificate  without 
any  want  of  care  and  bon&  fide,  were  not  estopped 
from  contesting  its  validity.  Water1nru9e  v, 
London  and  SimtJi-  Western  Haihoay  Cmnpany, 
Coates  V.  London  and  SotUh- Western  Bailway 
Company,  41  L.  T.  553  ;  44  J.  P.  154. 

Held,  also,  upon  the  facts,  that  the  judgment 
must  be  for  the  defendants  in  the  first  action, 
and  for  the  plaintiff  in  the  second  action  with 
costs.    lit, 

DebexLtnxes — Irre^arity  in  Isiae  of— Com- 
pany not  permitted  to  set  up  Invalidity.]— A 

company,  having  power  to  issue  debentures 
transferable  at  law,  issued  certain  debentures  to 
their  contractor  to  enable  him  to  obtain  an 
advance  for  the  purposes  of  the  company.  There 
was  an  irregularity  in  the  issue  of  these  deben- 
tures of  which  the  contractor  was  aware,  but  the 
debentures  on  the  face  of  them  purported  to  be 
regularly  issued  for  valuable  consideration,  and 
to  be  legally  transferable.  The  debentures  sub- 
sequently came  into  the  hands  of  transferees  for 
value  who  had  no  notice  of  their  irregularity, 
but  whose  transfers  were  never  registered : — 
Held,  that  as  the  original  conduct  of  the  com- 
pany in  issuing  the  debentures  was  such  that  the 
public  was  justified  in  treating  it  as  a  representa- 
tion that  the  debentures  were  legally  transfer- 
able, there  was  an  equity  on  the  part  of  the 
equitable  transferees  to  restrain  the  company  from 
pleading  their  invalidity,  although  the  irregu- 
larity in  their  issue  might  have  been  a  defence 
at  law  to  an  action  against  the  company  by  their 
transferors.  Romford  Carud  Company^  In  re, 
Carew's,  PococWs,  and  TrieketVs  claims,  24  Ch. 
D.  85  ;  52  L.  J.,  Ch.  729 ;  49  L.  T.  118. 

negotiability  of  Scrip  and  Berip  Certiiieates.] 

— Scrip  was  issued  in  England  by  the  agent  of  a 
foreign  government,  and  such  scrip  purported  to 
entitle  the  bearer,  upon  payment  of  100/.  in  in- 
stalments, to  receive  a  definitive  bond  for  100/, 
G.  purehased  scrip  on  the  open  Stock  Exchange, 
and  intrusted  it  to  a  broker,  who  pledged  it  to 
his  bankers  as  a  security  for  his  private  debt. 
All  the  instalments  of  the  100/.  had  been  paid. 
In  an  action  of  trover  by  G.  against  the  bankers 
for  the  value  of  the  scrip  : — Held,  that  he  had, 
by  purchasing  the  scrip  and  intrusting  it  to  the 
broker,  estopped  himself  from  contending  that, 
it  was  not  negotiable  like  a  banknote.  Ooodicin 
V.  Roharts,  1  App.  Cas.  476  ;  45  L.  J.,  Ex.  748  ; 
35  L.  T.  179  ;  24  W.  R.  987.  Affirming  10  L.  R., 
Ex.  337  ;  44  L.  J.,  Ex.  157— Ex.  Ch. 

Scrip  certificates,  by  which  it  was  certified 
that,  after  the  payment  of  certain  instalments, 
the  bearer  would  be  entitled  to  be  registered  as 
the  holder  of  shares  in  a  banking  company,  were 
issued  to  the  plaintiff,  and  by  him  deposited 
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with  a  stockbroker  for  the  purpose  of  paying  the 
instalments  remaining  due,  and  dealing  with 
such  certificates  as  the  plaintiff  should  direct. 
The  broker,  in  fraud  of  the  plaintiff,  and  without 
his  authority,  deposited  the  scrip  with  the  defen- 
dants as  security  for  an  amount  due  from  him, 
the  broker,  to  the  defendants.  The  defendants 
were  not  aware  of  the  fraud.  It  was  proved  that 
the  usage  among  bankers,  discounters,  money 
dealers,  and  on  the  Stock  Exchange,  had  been 
for  many  years  to  treat  such  scrip  ceilificates  as 
negotiable  instruments  transferable  by  mere 
delivery  : — Held,  that  the  defendants  were  en- 
titled to  the  scrip  certificates  as  against  the 
plaintiff,  on  the  ground  ihat  the  plaintiff,  by  de- 
positing with  his  broker  instruments  purporting 
to  be  transferable  by  delivery  to  a  bona  fide 
holder  for  value,  was  estopped  from  denying  that 
they  were  so  transferable.  Rumball  v.  Metro- 
politan Bank,  2  Q.  B.  D.  194  ;  46  L.  J..  Q.  B. 
346  ;  36  L.  T.  240  ;  25  W.  R.  366. 

Forged  Transfer  of  Stook.] — C.  owned  stock  in 
«  company  incorporated  under  the  Companies 
Act,  1862.  His  clerk,  P.,  contracted  to  sell  stock 
in  the  company  to  S.,  who  was  the  nominee  of" 
B.  In  order  to  carry  out  the  contract,  P.  foi*ged 
ii  transfer  from  C.  to  S.,  which  was  left  by  S.  at 
the  office  of  the  company  for  registration.  The 
company  sent  a  letter  to  C.  inquiring  whether  j 
the  transfer  was  correct :  as  they  received  no 
•answer  fi-om  him,  they  registered  the  transfer. 
B.  borrowed  money  from  a  bank,  and  by  way  of 
security  for  the  loan  the  stock  was  transferred 
by  S.  at  the  request  of  B.  to  I.  as  trustee  for  the 
bank,  and  the  company  registered  I.  as  owner 
•and  issued  a  certificate  accordingly.  The  money 
borrowed  by  B.  was  afterwaixis  repaid  by  him  to 
the  bank,  and  the  stock  was  held  by  I.  as  a  bare 
trustee  for  B.  The  foi-gery  was  discovered,  and 
the  company  then  refused  to  acknowledge  I.  as 
the  holder  of  the  stock.  lu  an  action  brought 
hj  B.  and  I.  to  compel  the  company  to  recognize 
their  title : — Held,  that  although  I.,  as  trustee 
for  the  bank,  might  have  acquired  a  good  title 
by  estoppel  against  the  company,  yet  that  title 
ceased  when  the  loan  by  the  bank  was  paid  off, 
and  that  no  estoppel  existed  in  favour  of  B. 
against  the  company  ;  for  B.  in  contracting, 
through  S.,  to  buy  the  stock  belonging  to  C.  had 
acted  on  the  faith  of  the  forged  transfer,  and  had 
not  relied  upon  any  act  of  the  company,  and  by 
sending  the  forged  transfer  to  the  company  had 
induced  them  to  recognize  his  nominee  &s  the 
holder,  and  that  the  action  would  not  lie.  Bahia 
U7ul  San  IVancisco  Railioay  Company ,  In  i*e  (3 
L.  R.,  Q.  B.  586)  ;  Hart  v.  Front Ino,  <J*{?.,  Gold 
Mining  Company  (Jo  L.  R.,  Ex.111);  and  Knight h 
V.  Wiffen  (5  L.  K.,  Q.  B.  660),  discussed.  Simm 
V,  Anglo'Atnerican  Telegraph  Company ;  Anglo- 
American  Telegraph  Company  v.  Spurlifig,  5 
<J.  B.  D.  188  ;  49  L.  J.,  Q.  B.  392  ;  42  L.  T.  37  ; 
28  W.  R.  290  ;  44  J.  P.  280— C.  A. 

Seoognitioii  of  Transfer  by  the  Company.  J— 

C  transferred  510  shares  in  a  cost-book  mining 
company  to  A.  for  5Z.  The  transfer  was  regis- 
tered. The  company,  having  suspicions  as  to 
A.'s  means,  asked  for  information  about  him  but 
gfjt  none.  They  made  calls  upon  him,  and  on 
non-payment  recovered  judgment  for  the  amount 
but  obtained  nothing.  A^ut  two  years  after- 
wards the  company  was  ordered  to  be  wound  up. 
The  liquidator  sought  to  put  C.  upon  the  list  of 


contributories  on  the  gi*ound  that  the  transfer 
was  fraudulent  within  s.35  of  the  Stannaries  Act, 
1869 : — Held,  that  the  court  could  only  act  in 
the  w^inding-up  as  the  company  could  have 
acted  if  there  had  been  no  winding-up,  and  that, 
as  the  company  would  have  been  estopped  by 
havmg  recognized  the  transfer  with  knowledge, 
the  court  could  not  set  it  aside.  Wheal  Unity 
Wood  Mining  Company,  In  re,  Chynoweth » 
cane,  15  Ch.  D.  13  ;  42  L.  T.  636  ;  28  W.  R.  897 
—C.  A. 

Blank  Transfer  sent  to  Broker.]— A.  was  in- 
duced by  his  broker  to  send  him  blank  forms  of 
transfer,  which  the  broker  filled  up  with  num- 
bers and  descriptions  of  shares  different  from 
those  of  the  company  intended  by  A.,  being 
shares  in  another  company,  and  by  means  of  a 
duplicate  key,  which  he  had  procured  to  be  made 
without  the  knowledge  of  A.,  obtained  certificates 
from  a  box  of  A.'s  necessaiy  to  perfect  the  trans- 
fer ;  and  he  also  forged  the  names  of  the  attesting 
witnesses  : — Held,  that  the  acts  of  A.  were  not 
such  as  estopped  him  from  shewing  that  the  deed 
of  ti-ansfer  was  a  forgery.  Sican  v.  NorthBriti*h 
Amtralaaian  Compajiy,  2  H.  &  C.  175  ;  32  L.  J., 
Ex.  273  ;  10  Jur.,  N.  S.  102  ;  11  W.  R.  802— 
Ex.  Ch. 

Confirmatiott  of  Allotment  of  Shares.]- The 
plaintiff  company  was  constituted  by  seven  per- 
sons signing  the  memorandum  of  association. 
Afterwards  they  all  were  summoned  to  attend 
a  meeting,  but  only  four  attended  and  they 
elected  three  directors.  These  three  elected 
three  other  directoi-s.  The  three  original  directors 
resigned,  and  afterwards  one  of  the  remain- 
ing directore  sent  in  his  resignation.  The 
defendant  then  applied  for  fifty  shares.  The 
two  remaining  directors  i-esolved  that  fifty  shares 
should  be  allotted  to  the  defendant,  that  he 
should  be  appointed  a  director,  and  that  the 
resignation  of  the  retiring  director  should  be 
accepted.  The  defendant  af terwsirds  attended  a 
meeting  of  the  directors,  confirmed  the  allotment 
to  himself,  and  joined  in  passing  a  resolution, 
that  the  shares  allotted  to  himself  should  be  paid 
up  in  full  forthwith.  The  defendant  subsequently 
withdrew  his  application  and  refused  to  pay  the 
amount  of  the  shares  allotted  to  him.  By  the 
articles  of  association  the  number  of  the  dircctora 
was  to  be  not  less  than  three,  and  any  casual 
vacancy  occurring  in  the  board  might  be  filled 
up  by  the  boai-d,  and  the  continuing  board  might 
act  notwithstanding  any  vacancy  in  their  body  : 
— Held,  that  the  defendant  was  liable  to  pay  the 
amount  of  the  shares.  YorU  Tramicays  Company 
V.  Wdlom,  8  Q.  B.  D.  685  ;  61  L.  J.,  Q.  B.  257  ; 
46  L.  T.  296  ;  30  \V.  R.  624— G.  A. 

By  the  deed  of  settlement  of  a  company,  it  was 
provided  that  the  capital  of  the  company  should 
be  100,000/.  in  1,000  shares  of  100/.  each,  and 
that  it  should  be  competent  to  any  general  meet- 
ing of  the  company  to  create  additional  shai-es  of 
100/.  each.  The  company  at  a  general  meeting 
created  1 ,500  new  hau  sliares  of  50/.  each,  some 
of  which  the  defendant  purchased,  executed  the 
deed  of  settlement,  and  received  the  dividends 
declared  on  the  shares.  It  was  afterwards  re- 
solved, at  a  special  general  meeting,  that  the 
company  be  wound  up,  and  the  defendant  was 
sued  for  calls  made  by  the  directors  and  the 
liquidators  of  the  company  : — Held,  that  he  waa 
estopped  from  denving  that  the  50/.  shares  wera 
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valid  shares.  Hull  Flax  and  Cottim  Mill  Factory 
Comjmny  v.  Wellesley,  6  H.  &  N.  38. 

3.  Bills  of  Exchange,  &c. 

Adoption  of  Forged  Signature  by  Silenoe.] — A 
person  who  knows  that  a  bank  is  relying  upon 
his  forged  signature  to  a  bill,  cannot  lie  by  and 
not  divulge  the  fact  until  he  sees  that  the  posi- 
tion of  the  bank  is  altered  for  the  worse.  But 
there  is  no  principle  on  which  his  mere  silence 
for  a  fortnight  from  the  time  when  he.  first  knew 
of  the  forgery,  during  which  the  position  of  the 
bank  was  in  no  way  altered  or  prejudiced,  can  be 
held  to  be  an  admission  or  adoption  of  liability, 
or  an  estoppel.  The  names  of  A.  and  B.  appeared 
on  a  bill  as  drawers  and  indorsers  to  the  B. 
L.  Co.  The  B.  L.  Co.'s  Invemass  bank  dis- 
counted it  for  C,  who  signed  it  as  acceptor.  They 
had  had  no  previous  dealings  with  A.  or  B. 
Being  dishonoured  when  due,  notice  to  that  effect 
was  sent  to  A.  and  B.,  and  received  late  on  a 
Saturday,  but  they  did  not  communicate  \^nth 
the  bank.  On  the  following  Monday,  being  the 
14th  of  April,  C.  brought  to  the  B.  L.  Co.  a  blank 
bill  with  A.  and  B.'s  names  as  drawers  and  in- 
dorsers, apparently  in  the  same  handwriting  as 
the  previous  bill.  It  was  ngreed  to  accept  it  as 
a  renewal  of  the  previous  bill,  but  for  a  less 
amount,  the  difference  being  paid  in  cash  by  C. 
Three  days  before  it  was  due,  notice  was  sent  to 

A.  and  B.,  and  again  when  it  was  dishonoured, 
and  then  through  the  B.  L.  Co.'s  law  agent.  A 
fortnight  after  the  first  notice  the  B.  L.  Co.  were 
informed  for  the  first  time  that  A.  and  B.'s 
signatures  were  forgeries,  and  they  declined  to 
pay  the  amount  in  the  bill.  A.  alleged  that  he 
called  on  C.  on  the  14th  of  April  about  the  firat 
bill,  that  C.  admitted  that  he  had  forged  his 
name,  handed  him  the  bill,  and  solemnlv  assured 
Mm  that  it  had  been  taken  up  by  cash  ;  and  so 
assured  he  did  not  think  it  necessary  to  com- 
municate 'with  the  bank.  He  admitted  that  on 
that  day  he  drank  with  C.  and  borrowed  4Z.  of 
him.  He  denied  positively  any  knowledge  of 
the  second  bill  until  he  received  the  bank 
notices.    C.  was  convicted  of  the  forgery.    The 

B.  L.  Co.  charged  A.  with  payment  of  the  bill, 
on  the  ground  that  he  had  either  authorized  the 
use  of  his  name,  or  had  subsequently  adopted  and 
accredited  the  bill,  and  therefore  was  estopped 
from  denying  his  liability  : — Held,  that  on  the 
facts  proved,  A.  had  neither  authorized  nor 
assented  to  the  use  of  his  name  ;  nor  did  the  cir- 
cumstances of  the  case  raise  any  estoppel  against 
him.  Dictum  of  Parke,  B.,  as  to  estoppel  in 
Freeman  v.  Coolt  (2  Ex.  654),  approved  of. 
M*Kni:ie  v.  lirithh  L'num  Conq^any,  6  App. 
Cas.  82  ;  44  L.  T.  431  ;  29  W.  R.  477— H.L.  (Sc). 

Agreement  as  to  Indonement.] — C,  who  had 
been  managing  clerk  to  B.,  a  deceased  merchant, 
sold  a  part  of  B.'s  personal  estate  to  D.,  with  the 
consent  of  A.,  who  claimed  an  interest  therein  ; 
and  by  agreement  between  A.,  C,  and  D.,  C,  in 
the  name  of  B.,  drew  a  bill  of  exchange  for  the 
price  on  D.,  and  in  the  like  name  indorsed  it  to 
A.,  who  retained  it  till  his  death.  D.  accepted 
the  bill  after  it  had  been  so  indorsed.  After  A.'s 
death  A.'s  executor  put  the  bill  in  suit  against 
D.,  declaring  on  it  as  on  a  bill  dmwn  and  indorsed 
by  B.  The  plea  denied  the  indorsement  by  B. : — 
Held,  that  D,  was  by  his  own  agreement  estopped 
fix)m  denjring  that  the  bill  was   indorsed   as 


alleged.  A»pitel  v.  Bryan,  3  B.  &  S.  474 ;  33 
L.  J.,  Q.  B.  328  ;  11  L.  T.  221 ;  12  W.  R.  1082— 
Ex.  Ch. 

DeBcription  of  Drawer.] — In  an  action  on  a 
promia<*ory  note,  to  which  the  defendant  pleaded 
her  coverture,  the  note  being  signed  by  her  as 
"  widow  :  " — Held,  that  such  representation  did 
not  bind  her  by  way  of  estoppel.  CanTiam  v. 
Farmer,  3  Ex.  698. 

Indorsement  to  Party  Indorsing.] — A  declara- 
tion alleged  that  P.  drew  a  bill  of  exchange 
payable  to  his  own  order,  and  indorsed  it  to  the 
defendant,  who  indorsed  it  to  the  plaintiff  ;  and 
that  the  bill  was  dishonoured,  and  the  defendant 
did  not  pay  it.  A  plea,  denying  the  indorsement 
to  the  defendant,  is  bad,  the  defendant  being 
estopped,  by  his  admitted  indorsement,  from 
traversing  the  indorsement  to  himself.  Mae^ 
Gregor  v.  JRhodes,  6  El.  &  Bl,  266  ;  25  L.  J., 
Q.  B.  318  ;  2  Jur.,  N.  S.  834. 

Aooeptor  Disputing  Drawer's  Writing.] — The 

acceptor  of  a  bill  of  exchange  cannot,  in  an 
action  against  him  by  an  indorsee,  dispute  the 
handwriting  of  the.  drawer ;  and,  if  he  does  so  by 
plea,  the  plaintiff  may  reply  the  acceptance  by 
wav  of  estoppel.  Sandt^tton  v.  Collman,  4  M.  & 
G.  209  ;  4  Scott,  N.  R.  638. 

Aooeptor  snpra  protest— Payee  Fiotitions.] — 

In  an  action  by  an  indorsee  against  an  acceptor 
supra  protest  for  the  honour  of  the  drawer,  he 
cannot  plead  that  the  name  of  the  payee  was 
fictitious,  and  that  he  was  ignorant  of  the  fact 
when  he  accepted  the  bill.  PhUUpa  v.  Im 
Thurm,  18  C.  B.,  N.  S.  694  ;  11  Jur.,  N.  8.  489  ; 
13  W.  R.  750. 

Hegligenoe.]  —  A  bill  of  exchange,  with  a 
blank  for  the  drawer*s  name,  and  the  defen- 
dant's name  written  across  it  as  acceptor,  waa 
placed  by  the  defendant  in  a  drawer  in  his 
chambers,  from  which  it  was  stolen.  A  drawer's 
name  was  forged,  and  subsequently  the  bill  came 
into  the  hands  of  the  plaintiff  as  bonft  fide 
holder  for  value.  In  an  action  on  the  bill : — 
Held,  that  the  defendant  was  not  liable.  By 
Bramwell,  L.  J.,  because  his  negligence,  if  any, 
was  not  the  proximate  or  effective  cause  of  the 
loss,  and  therefore  did  not  estop  him  from  deny- 
ing the  validity  of  the  bill.  By  Brett,  L.  J., 
because  the  bill  was  drawn  without  the  authority 
of  the  defendant,  and  he  had  been  guilty  of  no 
negligfcnce.  Baxcndale  v.  Beniiett,  3  Q.  B.  D. 
525  ;  47  L.  J.,  C.  P.  624  ;  26  W.  R.  899— C.  A. 

Batification  of  Forged  Signature.]  -J.  in- 
dorsed to  the  plaintiff  a  promissory  note,  bearing 
a  signature  which  he  stated  to  be  the  defendant's, 
but  which  was  a  forgery.  Shortly  before  the 
note  became  due,  the  plaintiff,  hearing  from  the 
defendant  that  the  signature  was  a  forgery, 
threatened  to  prosecute  J. :  whereupon  the  de- 
fendant, to  prevent  his  doing  so,  said  that  he 
would  pay  the  money,  and  signed  a  memorandum 
to  the  effect  that  he  held  himself  responsible  for 
the  note,  describing  it  as  bearing  his  signature. 
The  plaintiff  having  sued  the  defendant  upon  the 
note,  the  judge  ruled  that  the  defendant  had 
ratified  the  forged  signature,  and  directed  a  ver- 
dict for  the  plaintiff  : — Held  (per  Kelly,  C.  B., 
Channell.  B.,  and  Pigott,  B.,  dissentientc  Mar- 
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tin,  B.),  that  this  ruling  was  wrong,  because  the 
defendant's  arrangement  was  not  a  ratification 
of  a  signature,  written  by  an  agent  claiming  to 
have  authority  from  the  defendant  in  that  be- 
half, but  an  agreement  upon  the  defendant's 
part  to  become  liable  on  the  bill  in  consideration 
of  the  plaintiffs  forbearing  to  prosecute  J., 
which  agreement  was  void  as  against  public 
policy  ;  and  also  because  no  act  in  its  inception 
illegal  and  void,  such  as  a  forgery,  can  be  rati- 
fied by  matter  subsequent ;  and  that  the  defen- 
dant wsw  not  estopped  from  setting  up  the  for- 
gery as  a  defence  to  the  action.  Brook  v.  Hook, 
6  L.  R.,  Ex.  89  ;  40  L.  J.,  Ex.  50  ;  24  L.  T.  34  ; 
19  W.  R.  608. 

See  aUo  Bills  of  Exchange. 


4.  Acts  of  Agents. 

When  Prinoipal  bound  by.] — The  Queensland 
Constitution  Act,  1867,  by  s.  6,  enacts  that  any 
person  who  shall,  directly  or  indirectly,  hold  or 
enjoy  any  contract  for  or  on  account  of  the 
public  service,  shall  be  incapable  of  sitting  or 
voting  as  a  member  of  the  legislative  assembly  ; 
'  and  s.  7  imposes  a  penalty  on  any  person  so  dis- 
qualified so  sitting  or  voting.  The  respondent, 
being  part-owner  of  a  ship  which  had  been 
chartered  by  the  Government,  sat  and  voted  as 
a  member  of  the  legislative  assembly.  The  re- 
spondent had  instructed  his  agents,  who  were 
also  part-owners,  not  to  charter  the  ship  to  the 
Government,  and  that  if  they  did,  the  contract 
should  be  made  with  such  part-owners  only  who 
should  be  held  to  have  chartered  the  respon- 
dent's share  at  a  rate  fixed  independently  of  such 
contract.  The  Government  had  no  knowledge 
that  the  respondent  was  a  part-owner  : — Held, 
that  under  tnese  circumstances  the  respondent 
was  not  liable  to  the  penalties  imposed  by  the 
act.  Ih^eeman  v.  Cooke  (2  Ex.  654)  approved. 
JUiles  V.  Mcllwraith,  S  App.  Cas.  120  ;  62  L.  J., 
P.  C.  17  ;  48  L.  T.  689  ;  31  W.  R.  591--P.  C. 

A  life  policy  was  subject  to  a  condition  making 
it  void  if  the  assured  went  beyond  the  limits  of 
Europe  without  licence.  An  assignee  of  the  po- 
licy, on  paying  the  premium  to  a  local  agent  of 
the  assurance  society,  at  the  place  where  the 
assurance  had  been  effected,  informed  him  that 
the  assured  was  resident  in  Canada.  The  agent 
stated  that  this  would  not  avoid  the  policy,  and 
received  the  premiums  until  the  assured  died  : — 
•Held,  that  the  society  was  precluded  from  in- 
sistii^  on  the  forfeiture.  Wing  v.  Hai'vey,  5 
De  G.,  M.  &  G.  265  ;  28  L.  J.,  Ch.  511  ;  18  Jur. 
394. 

W.,  having  intrusted  P.,  his  solicitor,  with 
7,700/.  for  investment  on  mortgage  on  his  behalf, 
was  informed  by  his  clerk,  in  conversation,  that 
**  P.  proposed  to  invest  the  money  on  mort- 
gage of  leasehold  property  at  Camden  Town  at 
6  per  cent.,"  and  sul^equently  received  a  letter 
from  P.  stating  "  that  the  money  was  put  on  5 
per  cent,  mortgage  as  arranged  by  my  clerk  with 
you."  On  P.'s  death  it  was  found  that  no  mort- 
gage existed  in  favour  of  W.,  but  that  P.  had 
advanced  100,000/.  to  a  firm  of  builders  on  a 
mortgage  of  their  leasehold  property  at  Camden 
Town  : — Held,  that  P.  and  those  claiming  under 
Jiim  were  bound  by  the  representation  made  by 
-him,  and  were  estopped  tram,  denying  that  the 
.7,700Z.  formed  part  of  the  100,0007.  so  invested. 
Middleton  v.  Pollock^  Wetherally  Ex  j^rte,  4 


Ch.  D.  49  ;   46  L.  J.,  Ch.  39  ;    35  L.  T.  008  ;   25 
W.  R.  94. 

Who  are  Agents  to  make  AdmiflBlons.] — See 
£  VIDENC £  (^  dm  i9H0)us), 

Sepresentations  made  to  Agent.]— M.  pur- 
chased of  the  defendant,  who  was  a  corn  dealer, 
with  his  warehouse  next  adjoining  a  railway 
station,  eighty  quarters  of  barley,  which  were 
not  specifically  appropriated  to  him,  and  for 
which  he  did  not  pay.  Subsequently  M.  sold 
sixty  quarters  of  such  barley  to  the  plaintiff,  and 
sent  a  delivery  order  to  the  station-master  for  such 
barley  to  the  plaintiff,  and  the  plaintiff  himself 
inclosed  such  order  in  a  letter  under  his  own 
hand  requesting  the  station-master  to  confirm 
the  transfer  and  to  send  him  samples.  The 
station-master  thereupon  saw  the  defendant, 
and  shewed  him  both  documents,  when  the  de- 
fendant said,  "  All  right,  when  you  get  the  for- 
warding-note  I  will  put  the  barley  on  the  line." 
After  this  the  plaintiff  gave  a  fonvarding-note 
to  the  station-master  for  the  sixty  quarters  of 
barley  to  be  sent  to  Cambridge,  which  he  pre- 
sented to  the  defendant ;  but  M.  having  in  the 
meantime  become  a  bankrupt,  and  not  having 
paid  the  defendant  for  the  barley,  the  defendant 
refused  to  deliver  the  barley.  Upon  an  action 
of  trover  by  the  plaintiff  against  the  defendant : 
— Held,  that  the  defendant  by  his  statement  to 
the  station-master  had  estopped  himself  from 
denying  that  he  held  the  barley  for  the  plaintiff. 
KnighU  v.  W'tffen,  5  L.  R..  Q.  B.  660  ;  40  L.  J., 
Q.  B.  51  ;  23  L.  T.  610  ;  19  W.  R.  244. 

Agent  cannot  Set  np  his  own  Breach  of  Tnutl 
— The  defendants  were  brewers,  and  employed 
F.  as  their  "  malting  agent."  The  regular  course 
of  business  between  the  defendants  and  F.  was 
as  follows  :  F.  occupied  the  malting  premises, 
and  took  out  the  necessary  licences.  It  was  his 
duty  to  buy  barley  m  his  own -name  as  principal 
for  cash,  to  send  into  the  defendants  certain 
periodical  accounts  of  the  barlej'  so  bought  from 
time  to  time,  and  the  prices  of  the  same ;  to  sub- 
mit samples  to  the  defendants,  and  if  the  barley 
was  approved  of  by  them  to  malt  it,  and  deliver 
the  matt  to  the  defendants,  receiving  a  commis- 
sion upon  the  quantity  of  barley  steeped.  The 
quantity  of  malt  required  by  large  brewers  being 
very  great,  the  brewei-s,  and  not  the  malting 
agents,  provide  the  capital  for  the  purchase  of 
the  barley.  In  the  present  case  the  defendants 
kept  accounts  at  certain  provincial  banks,  upon 
which  F.  was  empowered  to  draw,  and  from 
time  to  time  the  defendants  paid  in  lump  sums 
to  the  credit  of  those  accounts,  in  accoidance 
with  current  requirements,  as  shewn  by  the 
accounts  sent  in  by  F.  of  barley  purchased ;  but 
these  sums  were  not  intended  to,  nor  did  they, 
represent  any  payments  for  any  specific  barley. 
F.'s  business  was  to  act  as  malting  agent  for  the 
defendants  exclusively.  The  dd!endants  paid 
the  duty  as  the  same  became  payable  upon  the 
malt  in  F.'s  premises.  F.  had  fraudulently  de- 
parted from  the  regular  course  of  business.  In- 
stead of  buying  barley  for  cash  and  applying  the 
balances  at  the  provincial  banks  in  payment  for 
the  same,  he  had  been  in  the  habit  of  sending  in 
to  the  defendants  fictitious  accounts  of  barley 
purchased,  misapplying  the  sums  paid  in  for  his 
own  purposes,  and  providing  the  malt  needed  for 
the  defendants'  purposes  by  purchasing  barley  op 
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ready-made  malt  upon  credit.  He  likewise  from 
time  to  time  sold  barley  which  had  been  brought 
on  to  the  makings,  to  raise  money  for  his  own 
purposes.  The  defendants  believed,  in  conse- 
quence of  the  fictitious  accounts  and  other  false 
representations  of  F.,  that  barley  was  from  time 
to  time  purchased  for  cash  in  accordance  with 
the  regular  coui"se  of  business,  and  on  the  faith 
thereof  continued  to  pay  sums  of  money  into  the 
banks  for  the  purpose  of  paying  for  such  barley, 
which  they  believed  were  so  applied.  F.  sub- 
sequently absconded,  leaving  upon  his  premises 
barley  to  the  value  of  about  22,000/.,  and  malt 
to  the  value  of  about  35,000/.,  upon  part  of 
which  duty  had  been  paid  by  the  defendants. 
The  value  of  such  malt  and  barley  was  less  than 
the  amount  drawn  from  the  banks  and  misappro- 
priated by  F.  He  absconded  and  thereby  com- 
mitted an  act  of  banki-nptcy.  Between  the  time 
of  F.'s  absconding  and  the  time  when  he  was  ad- 
judged a  bankrupt,  the  defendants  seized  the 
barley  and  the  malt  left  on  his  premises.  The 
plaintiff,  trustee  in  F.*8  bankruptcy,  sue<i  the 
defendants  for  the  value  of  the  same : — Held, 
that  F.  could  not  have  set  up  his  own  breach  of 
trust,  or  have  been  heard  to  allege  that  the 
barley  was  bought  otherwise  than  according  to 
the  authority  given  to  him  by  the  defendants  ; 
and  that  the  plaintiff,  as  F.'s  trustee  in  bank- 
ruptcy, could  not  in  this  respect  stand  in  a  better 
position  than  F.  himself.  Harris  v.  2'rnman,  9 
Q.  B,  D.  264  ;  51  L.  J.,  Q.  B,  338  ;  46  L.  T.  844  ; 
30  W.  R.  533— C.  A. 

Creditor  Dealing  with  Agent  as  Principal.]— 

Where  a  party  who  has  dealt  with  an  agent  ha,s, 
by  his  conduct,  led  the  principal  to  believe 
that  he  looked  to  the  agent  alone  for  payment, 
and  thereby  induced  the  principal,  after  the 
debt  has  become  due,  either  to  pay  the  agent  the 
amount,  or  allow  him  to  retain  it  out  of  the 
principals  money  in  his  hands,  the  party  so  act- 
ing cannot  afterwaixis  resort  to  the  principal. 
Maefarlane  v.  Giannacojndo,  3  H.  6:  N.  860. 

A.,  owner  of  a  ship,  applied  to  a  broker  to 
effect  an  insurance  on  it ;  the  broker  signed  a 
policy  on  behalf  of  B.,  an  underwriter.  The 
ship  was  lost,  and  A.,  having  applied  to  the 
broker  for  payment,  received  from  him  a  credit 
not<?.  It  was  usual  to  pay  credit  notes  at  a 
month  from  their  date.  Both  at  the  time  of 
signing  the  policy,  and  of  the  adjustment,  the 
broker  had  money  of  B,  sufficient  to  pay  the  loss. 
Nearly  three  months  after  the  ci-edit  note  was 
given,  the  broker  stopped  payment,  when  A. 
applied  to  B.  for  the  amount  of  the  loss  : — Held, 
that  there  was  no  injury  to  B.  by  the  conduct  of 
A.,  which  rendered  it  unjust  to  call  on  him  for 
payment,  and  therefore  the  case  did  not  fall 
within  the  above  rule  of  law.    Ih, 

Where  thei-e  is  a  choice  of  debtors,  and  a  lia- 
bility is  sought  to  be  created  by  estoppel,  and 
the  remedy  over  against  the  pei-son  who  ought  to 
pay  is  likely  to  be  imperilled  by  delay,  the  rule 
that  4in  election  should  be  made  within  a  reason- 
able time  ought  to  be  strictly  applied.  And 
while  the  indication  of  intention  to  elect  must 
be  clear  and  unequivocal,  an  act  of  a  creditor 
(who  has  the  right  of  election)  by  which  he 
materially  affects  the  position  of  the  co-creditors 
of  one  of  his  debtors,  is  such  clear  and  un- 
equivocal act  of  election  to  proceed  against  that 
particular  debtor.  Fell  v.  Parkht,  52  L.  J.,  Q.  B. 
99 ;  47  L.  T.  350. 


Agent  Estopped  by  Aooonnts   Famished.]— 

Agents  and  brokers  in  London  furnished  coals  to 
a  foreign  steamer  for  several  voyages  made  by 
the  steamer  in  1856.  As  agents  of  the  ship  they 
received  the  freights  payable  in  London,  and  out 
of  the  proceeds  furnished  supplies  andpaid  the 
expenses  incurred  by  the  steamer  in  England, 
making  out  a  debit-and-credit  account  upon  each 
voyage,  which  accounts  they  forwarded  to  the 
owners : — Held,  that  the  agents,  having  appro- 
priated  in  their  accounts  moneys  actually  re- 
ceived in  payment  of  specific  items,  including- 
the  coals  supplied  on  each  voyage,  they  were 
estopped  by  the  accounts  they  had  furnished, 
from  appropriating  the  receipts  to  a  previous 
agency  account  for  the  ship,  and  from  suing  for 
the  coals  a.s  necessaries  supplied  and  unpaid  for. 
Vfut  Uasselt  v.  f^eh,  13  Moore,  P.  C.  C.  185. 

Policy  in  Hands  of  Insnrance  Broker.] — A 

shipbuilder  in  London  employed  an  insurance 
broker  to  effect  a  policy  upon  a  ship  at  Lloyd's, 
and,  after  the  happening  of  a  loss,  gave  him  the 
chip's  papers  for  the  purpose  of  enabling  him  to 
adjust  the  loss  with  the  underwriters.  The 
policy  was  effected  in  the  brokers  name,  and  he 
retained  possession  of  it.  An  adjustment  having 
taken  place,  the  loss  was  settled,  in  accordance 
with  a  usage  prevailing  at  Lloyd's,  which  was 
found  to  be  generally  known  to  merchants  and 
shipownei-s,  but  which  was  not  known  to  the 
shipbuilder,  who  had  merely  left  the  policy  in 
the  broker's  hands  for  safe  custody,  by  the  under* 
writer  setting  off  the  amount  payable  by  him 
upon  the  policy  against  the  balance  due  to  him 
from  the  broker  for  premiums  on  other  policies 
effected  by  him  : — Held,  that,  assuming  that  he 
was  estopped  from  denying  that  the  broker  had 
authority  to  receive  the  amount  due  from  the 
underwriter  on  the  policy  in  money,  he  was  not 
bound  by  the  usage,  and,  consequently,  that  he 
was  entitled  to  recover  the  amount  of  the  policy 
against  the  underwriter,  notwithstanding  such 
settlement.  Siveeting  v.  Pearce^  9  C.  B.,  N.  S. 
534— Ex.  Ch. 

Sec  Pbincipal  and  Agent. 

5.  By  Assignment  or  Use  of  Patents. 

Denial  of  Validity.] — Action  for  a  sum  agreed 
to  be  paid  to  the  plaintiff  for  each  ton  of  an 
article  manufactured  and  sold  by  the  defendants, 
by  the  permission  of  the  plaintiff  to  them  .given 
at  their  request,  the  plaintiff  having  letters- 
patent  for  the  sole  manufacture  and  sale  of  that 
article.  A  plea,  that  the  letters-patent  were 
void,  and  that  the  defendants  had  a  right  to 
make  and  sell  the  article  without  the  plaintifiTa 
permission,  is  bad  ;  for,  the  invention  having 
actually  been  used  by  the  permission  of  the  plain- 
tiff, and  there  being  no  allegation  of  fraud,  or  of 
anything  equivalent  to  eviction,  the  defendants 
were  not  at  liberty  to  set  up  as  a  defence  that  the 
patent  was  void.  Lawes  v.  Pttrser,  6  El.  &  BL 
930  ;  26  L.  J.,  Q.  B.  25  ;  3  Jur.,  N.  S.  182. 

An  assignor  of  a  i)atent,  who  has  sold  it  as 
valid,  cannot,  as  between  himself  and  the  as* 
signee  to  whom  he  sold  it,  raise  any  question  as 
to  the  patent  being  void  for  want  of  novelty, 
}VaWm  V.  Larater,  29  L.  J.,  C.  P.  275. 

If  a  patentee,  in  consideration  of  a  royalty, 
grants  to  another  a  licence  to  use  the  patent  in* 
vention,  and  the  latter  uses  it,  he  cannot  plead^ 
as  a  defence  to  an  action  for  the  royalty,  that 
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the  inventioii  wab  not  new.  or  that  the  patentee 
was  not  the  first  inventor.  Not  on  v.  Itroohs,  7 
H.  &  N.  499  ;  8  Jur.,  N.  S.  155. 

On  an  action  for  infringement  of  a  patent,  the 
plaintiff,  to  a  plea  that  he  was  not  the  first  and 
true  inventor,  replied,  that  on  another  charge 
by  the  plaintiff  against  the  defendant  of  in- 
fringement of  the  same  patent,  the  question  was 
referred  by  consent,  and  the  arbitrator  found 
that  the  letters-patent  were  not  illegal  and  void  : 
— Held,  that  the  record  did  not  shew  an  estoppel. 
Newhall  v.  Elliott,  I  H.  &  C.  797  ;  32  L.  J.,  Ex. 
120 ;  9  Jur..  N.  S.  359  ;  7  L.  T.  758  ;  11  W.  R. 
438. 

C.  was  owner  of  patents  for  carpet  manu- 
factures, and  agreed  with  D.  to  supply  D.  with 
machines  embodying  all  the  latest  improvements, 
in  consideration  of  D.  paying  the  price,  and  a 
royalty  for  the  use  of  the  machines.  D.  bought 
the  machines,  and  had  paid  the  royalty  for 
several  years.  Latterly,  D.  bought  elsewhere 
other  machines  which  were  identical  in  con- 
struction and  principle  with  C.^s  machines,  and 
used  the  same,  and  thus  was  using  both  sets  of 
machines.  C.  having  filed  a  bill  in  the  Court  of 
Chancery  for  an  account  of  royalty  in  respect  of 
both,  sets  of  machines,  whereupon  D.  disputed 
the  validity  of  C.*s  patents : — Held,  that  while  the 
licence  continued,  D.  was  estopped  from  disput- 
ing the  validity  of  C.'s  patent,  and  the  only  way 
in  which  C.  could  do  so,  was  by  putting  an  end 
to  the  agreement  to  take  a  licence,  which  he 
would  do  at  his  peril.  CrosaUy  v.  Diirofi,  32 
L.  J.,  Ch.  617  ;  9  Jur.,  N.  S.  607  ;  8  L.  T.  260 ; 
11  W.  R.  716— H.  L. 

To  a  declaration  by  a  patentee  of  an  invention 
for  manufacturing  wire  rope,  against  a  licensee 
by  deed  indented,  for  autnority  to  use  the  in- 
vention, upon  the  latter's  covenant  to  pay  a 
royalty  on  every  ton  of  the  article  so  mannfac- 
tuxed,  it  is  a  bad  plea  (as  amounting  to  non  est 
factum)  to  plead  that  the  jilaintiff  did  not  give, 
nor  did  the  defendant  take,  such  exclusive 
licence,  as  by  the  deed  was  provided  for.  Smith 
V.  Scott,  6  C.  B..  N.  S.  771  ;  28  L.  J.,  C.  P.  325 ; 
5  Jur.,  N.  S.  1356. 

A  licensee  under  a  patent  cannot,  in  any  way, 
question  its  validity  during  the  continuance  of 
his  licence.  But  he  may  shew  that  what  he  has 
done  (in  respect  of  which  patent  royalties  are 
claimed  from  him)  does  not  fall  within  the 
limits  of  the  patent,  but  is  something  extraneous 
to  it.  Clark  v.  Adic,  2  App.  Cas.  423  ;  46  L.  J., 
Ch.  698  ;  37  L,  T.  1 ;  26  W.  R.  45. 

A  licensee  under  a  patent  is  in  a  situation 
analogous  to  a  tenant,  who.  during  the  tenancy, 
cannot  dispute  the  title  of  the  lessor  to  any  of 
the  land  held  under  the  lease  ;  but  who  is,  never- 
theless, at  liberty  to  shew  that  part  of  the  land 
he '  actually  occupies  is  really  not  comprised 
within  the  lease,  but  belongs  to  himself  under 
some  other  right.    lb. 

The  rule  that  an  assignor  of  a  patent  is  es- 
topped from  disputing  its  validity  does  not  pre- 
vent his  partner  frem  separately  raising  that 
defence  to  an  action  for  infringement.  J£evgh 
V.  Chamberlain,  26  W.  K.  742. 

See  further,  sub  tit.  Patent  (^Li<'en9een), 


6.  Dbliveby  Orders  and  Bills  of  Lading. 

Delivery  Orden.]— The  defendants  sold  to  B. 
&  Co.  100  tons  of  zinc  (unappropriated)  upon 


certain  terms  of  payment,  giving  them  at  the 
time  of  the  contract  four  several  documents  to 
the  following  effect : — *'  We  hereby  undertake  to 
deliver  to  your  order  indorsed  hereon  twenty- 
five  tons  merchantable  sheet  zinc  off  your  con- 
tract of  this  date."  Upon  the  faith  of  these 
documents,  the  plaintiffs  bought  of  B.  &  Co.,  and 
paid  for,  fifty  tons  of  the  zinc  mentioned  in  the 
contract.  B.  &  Co.  having  failed,  and  the  con-, 
tract  price  being  unpaid,  the  defendants  refused 
to  deliver  the  zinc : — Held,  that  the  giving  of 
these  delivery  orders  or  undertakings  did  not 
estop  the  defendants  from  setting  up,  as  against 
the  vendees  of  B.  &  Co.,  their  right  as  unpaid 
vendors  to.  withhold  delivery.  Farmiloc  v. 
Bain,  1  C.  P.  D.  445  ;  46  L.  J..  C.  P.  264 ;  84 
L.  T.  324. 


SffiBot  of,  as  creating  Estoppel.]— The 


defendant  being  possessed  of  a  quantity  of  barley, 
sold  eighty  quarters  to  M.,  who  aftcnvards,  on 
June  27,  sold  sixty  of  the  eighty  quarters  to  the 
plaintiff,  who  on  the  same  day  paid  the  price  and 
forwai-ded  M.'s  delivery  oMer  for  the  sixty 
^^uarters  to  the  defendant,  who  assented  to  the 
same  on  the  29th.  The  barley  remained  in  bulk 
in  the  defendant's  possession  until  July  7,  on 
which  day  the  plaintiff  sent  a  forwarding  order 
to  the  defendant,  which  the  latter  refused  to 
comply  with  on  the  ground  that  M.  had  in  the 
meantime  become  bankrupt,  and  that  the  barley 
purchased  by  him  was  unpaid  for  : — Held,  that 
the  defendant,  by  assenting  to  the  delivery  order, 
for  the  sixty  quarters,  was  estopped  from  denying 
the  plaintiff's  right  thereto,  notwithstanding  that, 
the  price  of  the  barley  was  paid  to  M.  contempo- 
raneously with  the  forwarding  of  the  delivery 
order  to  the  defendant.  Knights  v.  Wiffin,  5 
L.  R.,  Q.  B.  660  ;  40  L.  J.,  Q.  B.  51  ;  23  L.  T. 
610  ;  19  W.  R.  244. 

Billf  of  Lading.] — In  an  action  for  freight,  the 
master  is  at  liberty,  notwithstanding  the  terms 
of  the  18  &  19  Vict.  c.  Ill,  s.  3  (Bills  of  Lading 
Act),  to  shew  that  the  cargo  actually  received 
by  him  differs  in  Weight  from  that  signed  for  in 
the  bill  of  lading ;  at  all  events  where  the 
weight  mentioned  in  the  bill  of  lading  is  a  mere 
matter  of  measurement.  JSlanchet  v.  PotoelVa 
Llantitit  ColUeines  (hnwany,  9  L.  R.,  Ex.  74  ; 
43  L.  J.,  Ex.  50  ;  30  L.  T.  28  ;  22  W.  R.  490. 

When  a  bill  of  lading  described  the  goods - 
shipped  as  *•  Thirteen  packages  books,  woodwork, 
whalebones,  Dutch  clocks,  shoes  and  linen  goods," 
and  was  also  stamped  by  the  master  with  the 
words  *'  value,  weight  and  contents  unknown  "  : 
— Held,  that  although  the  freight  charged  for 
linen  goods  was  lower  than  that  for  silk  stuffs, 
the  shippers  were  not  estopped  from  proving  the 
delivery  of  silk  stuffs  to  the  shipowners.  Lebeau 
V.  General  Steam  JNavigatian  Company,  8  L.  R.,. 
C.  P.  88  ;  42  L.  J.,  C.  P.  1  ;  27  L.  T.  447  ;  21 
W.  R.  146. 

Bills  of  lading  signed  by  the  master  are  primcl 
facie  evidence  that  the  quantities  named  therein 
were  received  on  board  by  him ;  the  onus  of 
rebutting  this  presumption,  and  of  shewing  that 
a  less  quantity  than  that  specified  was  received, 
lies  on  the  shipowner.  McLean  v.  Fleming,  2 
H.  L.  Sc.  App.  128  ;  25  L.  T.  317. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.    Broicn  v.  Poicell  Duffryn 


1135 


ESTOPPEL— 2?y  Matter  in  Pais. 


1186 


Steam  Coal  Comjjanij,  10  L.  R.,  C.  P.  562  ;  44 
L.  J.,  C.  P.  289 ;  32  L.  T.  621  ;  23  W.  R.  549. 
See  also  Tulhj  v.  Terry,  8  L.  R.,  C.  P.  679  ;  42 
L.  J.,  C.  P.  240  ;  29  L.  T.  36. 

A  bill  of  ladiDg  stating  that  goods  were 
shipped  ia  good  order  and  condition,  but  also 
containing  an  indorsement  by  the  master, 
"quantity  and  quality  unknown,"  does  not 
admit,  as  against  the  shipowners,  that  the  goods 
were  shipped  in  good  oraer  and  condition.  Tlie 
JPr(fSj)ertno  Palasso,  29  L.  T.  622. 

A  bill  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  condition,  but  in- 
dorsed by  the  master  with  the  words,  "quality 
and  quantity  unknown,"  does  not  admit  as 
against  the  shipowner  that  the  goods  were 
shipped  in  good  order  and  condition.  Tlie  Ida, 
32  L.  T.  541 — P.  C.     See  preceding  ease, 

7.  Cabbiebs  and  Bailees. 

Carrien— Advice  Notes.]— C.  entered  into  a 
contract  with  A.  for  the  purchase  of  bleaching 
powder,  and  immediately  afterwards  into  a  con- 
tract for  the  sale  thereof  to  other  persons. 
Owing  to  a  mistake  of  C.'s  venddr  a  i-ailway 
company  was  induced  w^ithout  culpable  negli- 
gence on  their  part  to  advise  C.  that  they  had 
received  fifteen  casks  of  bleaching  powder, 
marked  and  numbered  in  a  particular  manner, 
and  that  they  held  the  same  to  his  order  as 
warehousemen.  The  railway  company  never  had 
received  the  casks,  and  aftcr^vards  informed  C. 
of  the  error ;  at  a  subsequent  time,  owing  to 
another  mistake,  C.  paid  the  railway  company  a 
Bum  of  money  as  warehouse  rent  for  the  fifteen 
casks  supposed  to  have  been  i-eceived  by  them. 
The  mistake  having  been  subsequently  made 
known  to  all  parties,  C.'s  vendees  bought  in 
fifteen  casks  of  bleaching  powder  at  a  loss  to 
him  : — Held,  that  these  facts  did  not  create  an 
estoppel  in  pais  ;  that  the  railway  company  was 
not  estopped  from  shewing  that  the  fifteen  casks 
had  never  been  received  by  them  ;  and  that  the 
company  was  not  liable  to  C.  in  trover  or  any 
other  form  of  action.  Carr  v.  London  aiid 
Narth'Wcstem  Railway  Company,  10  L.  R., 
e.  P.  307  ;  44  L.  J.,  C.  P.  109  ;  31  L.  T.  785  ;  23 
W.  R.  747. 

The  defendants,  having  received  a  consign- 
ment of  wheat,  sent  to  the  consignees  an  advice 
note,  which  described  the  consignment  as  "  Sacks 
wheat,  four  trucks,"  and  did  not  contain  any 
details  as  to  weight,  mtes  or  charges,  but  across 
the  printed  form  was  written,  "Account  to 
follow."  The  consignees  gave  B.  a  delivery  order 
in  respect  of  this  wheat,  and  he  obtained  an 
advance  from  the  plaintiffs  upon  it ;  the  plain- 
tiffs sent  this  delivery  order  to  the  defendants, 
and  they  accepted  it.  On  the  following  day  the 
defendants  sent  to  B.  another  advice  not«  on  a 
printed  form  similar  to  the  one  already  sent, 
but  across  the  upper  part  was  written  the  "words, 
"  Charges  only " ;  the  invoice  number  was  dif- 
ferent ;  the  consignment  was  described  as  151 
sacks  of  wheat ;  the  weight,  the  rate,  and  the 
amount  of  chai-ges  were  filled  in.  B.  filled  up 
the  delivery  oi-der  at  the  bottom  in  favour  of  the 
plaintiffs,  produced  it  to  them,  and  obtained  a 
second  advance  from  them,  as  they  believed  it 
to  relate  to  a  second  parcel  of  wheat.  The  plain- 
tiffs delivered  this  order  to  the  defendants,  who 
accepted  it,  and  who  allowed  the  plaintiffs  on 
both  occasions  to  take  samples  of  the  wheat. 


There  was,  in  fact,  only  one  parcel  of  wheat, 
and  the  two  advice  notes  related  to  the  same 
parcel.  B.  went  into  liquidation,  and  the  plain- 
tiffs, having  lost  the  amount  of  one  of  the  ad- 
vances so  made  by  them,  sued  the  defendants 
for  the  amount : — Held,  that  the  plaintiffs  were 
entitled  to  recover  the  amount  claimed,  for  that 
the  defendants  had  so  dealt  with  the  wheat  and 
advice  notes  as  to  lead  the  plaintiffs  to  believe 
that  there  were  in  fact  two  consignments  of 
wheat,  and  that  they  were  in  consequence  es- 
topped from  afterwards  alleging  that  there  was  in 
fact  but  one  consignment  of  wheat.  Cove^ttfry  v. 
(rreat  Eastern  Bailway  Com2)a?iy,  11  Q.  B.  D. 
776  ;  52  L.  J.,  Q.  B.  694— C.  A. 

That  Thief  not  Servant.] — Pictures  above 


the  value  of  lOl.  were  delivered  to  a  railway 
company  to  be  earned,  and  were  by  them  placed 
in  a  van  in  their  yard  preparatory  to  their  trans- 
mission. A  man  by  representing  himself  to  be 
C.  (who  was  a  driver  in  the  employ  of  M.,  the 
sub-contractor  of  the  company),  obtained  from 
their  delivery  clerk  a  pass  and  other  documents, 
w^hich  enabled  him  to  take  the  van  from  the  yard 
and  so  to  steal  the  pictures.  An  action  having 
been  brought  for  their  value,  the  material  issue 
was  whether  they  were  lost  through  the  felo- 
nious act  of  the  servants  of  the  company  : — Held, 
that  the  company  was  not  estopped  from  denying 
that  the  thief  was  their  servant.  Way  v.  Great 
Eastei'n  Railway  Company^  1  Q.  B.  D.  692 ;  45 
L.  J.,  Q.  B.  874  ;  35  L.  T.  253. 


Title  to  Goods.] — A  canier  is  not  estopped 


from  disputing  the  title  of  the  person  from  whom 
he  has  received  goods  to  carry ;  and  it  is  an 
answer  to  trover  against  the  carrier  by  such 
person,  that  the  goods  have  been  delivered  to 
the  real  owner,  on  his  claiming  them.  Sheridan 
V.  New  Quay  Company,  4  C.  B.,  N.  S.  618  ;  28 
L.  J.,  C.  r.  58  ;  5  Jur.,  N.  S.  248. 

FassengerB'    Tiokets.]— A  master   took 

tickets  for  himself  and  three  servants,  keeping 
the  tickets  in  his  own  care,  but  telling  the  guard 
that  he  had  the  servants'  tickets,  and  the  ser- 
vants were  allowed  to  enter  the  train  without 
each  having  or  shewing  his  own  ticket : — Held, 
that  by  so  doing  the  company  was  estopped 
fi-om  pleading  as  a  defence  to  an  action  by  the 
master  against  the  company  for  afterwards  ex- 
pelling the  servants  from  the  train  and  refusing 
to  carry  them,  the  bye-law  "  No  passenger  will 
be  allowed  to  enter  any  carriage  or  travel  therein 
mthout  having  paid  his  fare  and  obtained  a 
ticket,  which  ticket  such  passenger  is  to  shew 
when  required,  and  to  deliver  up  before  leaving 
the  company's  premises."  Jennings  v.  Great 
Xorfhem  Railway  Company,  1  L.  R.,  Q.  B.  7  ;  35 
L.  J..  Q.  B.  15  ;  12  Jur.,  N.  S.  331  ;  13  L.  T.  231  ; 
14  W.  R.  28. 

Wharfingers.] — A  wharfinger,  who  has  agreed 
to  hold  goods  under  a  delivery  order,  cannot 
resist  an  action  for  the  conversion  of  those  goods, 
on  the  ground  that  they  have  not  been  sci)arated 
fix)m  the  bulk,  and  that  no  property  passed  to 
the  person  who  lodged  the  order.  M'oodley  v. 
Cwenti-y,  32  L.  J.,  Ex.  185  ;  9  Jur.,  N.  S.  648 ; 
8L.  T.  249;  11  W.  R.  599. 

Acceptanee  of  Bailment  after  Notice  of  Adverse 
Claim.] — Althoiigh  in  certain  cases  a  bailee  may 
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set  up  the  jus  tertii,  yet  if  he  accepts  the  bailment 
with  full  knowledge  of  an  adverse  claim,  he 
cannot  aftem'ards  set  up  the  existence  of  such 
claim  as  against  his  bailor.  After  the  filing  of 
a  liquidation  petition  the  holder  of  a  registered 
bill  of  sale  executed  by  the  debtor  instructed  an 
auctioneer  to  take  possession  of  the  chattels  com- 
prised in  it.  The  auctioneer  took  possession,  and 
advertised  the  goods  for  sale  on  behalf  of  the  bill 
of  sale  holder.  The  sale  was  stopped  by  injunc- 
tion, and  the  auctioneer  remained  in  possession 
of  the  goods  on  behalf  of  the  receiver  under  the 
petition.  On  the  appointment  of  a  trustee  the 
auctioneer  held  possession  for  him,  and  ulti- 
mately by  his  directions  advertised  the  goods  for 
sale,  the  advertisements  and  the  catalogues  of 
the  goods  being  headed  "  In  liquidation.  Bj' 
order  of  the  trustee."  The  goods  were  sold,  and 
the  proceeds  of  sale  were  received  by  the  auc- 
tioneer. The  bill  of  sale  holder  gave  him  notice 
not  to  pay  them  to  the  trustee,  and  he  declined 
to  pay  them  over.  The  trustee  applied  to  the 
Court  of  Bankruptcy  for  an  order  for  payment 
to  him,  serving  notice  of  his  motion  on  the 
auctioneer  only.  On  the  hearing  of  this  motion 
an  order  was  made  by  consent  that  the  money 
should  be  paid  into  court,  and  the  hearing  ad- 
journed, notice  being  meanwhile  given  to  the 
bill  of  sale  holder.  Notice  was  served  on  him, 
but  not  a  four-days*  notice  as  required  by  r.  50 
of  the  Bankruptcy  Rules,  1870,  and  he  did  not 
appear  on  the  adjourned  hearing.  He  had 
meanwhile  commenced  an  action  against  the 
auctioneer  for  the  proceeds  of  sale  : — Held,  that 
the  Court  of  Bankruptcy  ought  to  exercise  its 
jurisdiction  under  s.  72  of  the  Bankruptcy  Act, 
1869,  and  that  the  money  must  be  paid  out  to 
the  trustee,  on  the  ground  that  the  auctioneer 
had,  with  full  knowledge  of  the  adverse  claim, 
deliberately  elected  to  sell  the  goods  for  the 
trustee,  and  was,  therefore,  estopped  from  deny- 
ing his  title.  Biddle  v.  Bim4  (6  B.  &  S.  226) 
distinguished.  Bavirs,  Ex  parte,  Sadler,  In  re, 
19  Ch.  D.  8G  ;  46  L.  T.  632 ;  30  W.  R.  237— 
C.  A. 

See  further.  Bailment. 

8.  In  other  Cases. 

Allowing  Person  to  Carry  on  Business  in  his 
own  Kame.] — By  a  deed,  W.,  a  horse  contractor 
and  jobber,  assigned,  until  such  time  as  all  his 
then  debts  should  be  paid  off,  all  his  stock-in- 
trade,  &c.,  to  trustees  for  the  benefit  of  his  cre- 
ditors, to  hold  upon  certain  trusts  ;  that,  so  long 
as  W.  should  observe  the  orders  of  the  trustees, 
he  was  to  be  allowed  to  carry  on  and  conduct 
the  business,  subject  to  the  orders  of  the  trustees  ; 
that,  if  he  refused  to  comply  with  those  orders, 
the  trustees  might  immediately  determine  such 
permission ;  that  the  trustees  should  have  power 
to  sell  any  portion  of  the  stock  they  pleased  ; 
that  all  moneys  received  in  the  business  were 
to  be  paid  to  the  account  of  the  trustees,  and  all 
moneys  paid  by  their  cheques  ;  and  that  W.  was 
to  receive  a  weekly  salary  for  carrying  on  the 
business.  The  creditors  also  agreed  to  advance 
a  large  sum  of  money  for  the  purpose  of  the 
business.  This  sum  was  advanced,  and  the  busi- 
ness was  carried  on  for  some  time  under  the 
terms  of  the  deed ;  but  W.  having  refused  to 
comply  with  certain  oi*ders  of  the  trustees,  the 
trustees  on  the  22nd  July,  1847,  determined  the 
peimission  to  W.  to  caiTy  on  the  business,  and 


W.  thereupon  admitted  in  writing  that  the 
trustees  had  his  leave  to  assume  possession  of  the 
stock-in-trade,  &c.  Several  of  the  horses  used 
in  the  business  were  at  that  time  let  out  on  hire 
to  various  persons,  and  the  trustees  on  that  day 
served  notice  upon  each  of  those  persons  that 
the  horses  in  their  possession  belonged  to  them 
as  trustees.  On  the  24th  July,  W.  committed  an 
act  of  bankruptcy.  Upon  an  interpleader  issue 
to  try  the  title  to  these  horees  as  between  the 
trustees  and  the  assignees  : — Held,  that  by  allow- 
ing W.  to  carry  on  the  business  in  his  own  name, 
the  trustees  were  not  estopped  from  relying  upon 
their  own  title  to  the  property  under  the  deed, 
as  against  the  assignees.  Pi^^ice  v.  Groom,  2  Ex. 
542  ;  17  L.  J.,  Ex.  346. 

Allowing  Person  to  have  Possession  of  Furni- 
ture.]— A  trustee  under  a  liquidation,  who,  with 
the  authority  of  the  creditors,  permits  the  debtor 
to  remain  in  possession  of  his  furniture  as  appa- 
rent owner,  does  not,  in  the  absence  of  knowledge 
that  the  debtor  was  holding  himself  out  as  the 
i*eal  owner  and  dealing  with  it  as  such,  forfeit 
his  right  to  it  so  long  as  there  has  been  no 
closing  of  the  liquidation  or  order  of  discharge ; 
and  his  right  to  it  and  to  any  after-acquired  pro- 
perty cannot  be  defeated  by  a  bill  of  sale  given 
by  the  debtor  subsequently  to  the  liquidation. 
Meggy  v.  Imperial  Discount  Company,  3  Ch.  D, 
711  ;  47  L.  Jt,  Q.  B.  119  ;  38  L.  T.  309  ;  26  W.  R. 
342— C.  A. 

Conduct  of  Business  in  other  Person's  Kame.] 

— When  a  person  grants  authority  to  another  to 
conduct  a  business  in  his  name,  in  which  busi- 
ness, in  point  of  fact,  he  has  no  interest,  and 
third  persons  enter  into  transactions  with  the 
firm  under  the  belief,  induced  by  the  misrepre- 
sentation, that  they  are  contracting  with  the 
person  in  whose  name  the  business  is  being  con- 
ducted, the  latter  ^vill  be  estopped  as  against 
such  third  persons  from  assuming  any  position 
inconsistently  with  that  which  he  so  held  him- 
self out  as  occupying.  Miles  v.  Furher,  8  L.  R,, 
Q.  B.  77  ;  42  L.  J.,  Q.  B.  41  ;  27  L.  T.  766  ;  21 
W.  R.  262. 

Aeeounts  of  Bankers — ^Appropriation.] — A.,  B. 
&  Co.,  countiy  bankers,  had  a  cash  account  with 
C.  &  Co.,  London  bankers,  who  were  in  the  habit 
of  transmitting  to  the  former  monthly  state- 
ments of  mutual  debits  and  credits.  A.  died, 
leaving  a  large  balance  due  from  himself  and 
B.  &  Co.  to  C.  6c  Co.,  who  for  two  months  after- 
wards made  no  alteration  in  their  own  books  as 
to  the  mode  of  keeping  the  account,  but  con- 
tinued it  as  before.  In  the  interval  money  was 
transmitted  to  C.  &  Co.  from  the  country  bank, 
sujQicient  to  pay  off  the  balance  due  from  the 
firm  at  the  time  of  A.'s  death.  During  the  two 
months  no  accounts  were  transmitted  to  the 
country  bank,  but  at  the  end  of  that  time  two 
separate  accounts  were  sent : — Held,  that  this 
did  not  estop  C.  &  Co.  from  suing  the  heirs  of 
A.,  as  the  entries  in  their  books  did  not  amount 
to  a  complete  appropriation.  Simeon  v.  IngJiam^ 
3  D.  &  R.  549  ;  2  B.  &  C.  65. 

Building  Erected  on  another's  Land.]— If  a 

man  stands  by,  and  allows  another  to  erect  a 
building  on  his  ground,  and  he  afterwards  agrees 
as  to  the  rent  to  be  paid  for  it,  neither  the  owner 
of  the  land,  nor  any  i)erson  claiming  under  him, 
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can  dispute  tlic  right  of  the  builder  to  uae  the 
land.    Mold  v.  WJieatcrn/t,  27  Beav.  510. 

In  an  action  for  the  recovery  of  land,  when 
the  plaintiff  indorses  a  claim  for  mesne  profits, 
a  plea  that  the  defendant  never  entered  into  and 
is  not  in  possession  of  the  land  sought  to  be  re- 
covered is  a  good  defence.  In  an  action  for  the 
recovery  of  land,  the  defendant  pleaded  that  he, 
several  years  ago,  "  by  and  with  the  knowledge, 
approbation,  and  consent  of  the  plaintiff,"  built 
a  wall  for  the  purpose  of  making  a  boundary- 
wall  between  the  plaintiff's  land  and  his  own, 
and  that  the  portion  claimed  was  included 
within  the  said  boundan'-wall  on  his  side : — 
— Held,  on  demurrer,  that  the  plea  should  be 
construed  as  impliedly  alleging  that  the  plaintiff 
had  represented  to  the  defendant  that  the  site  of 
the  wall  was  the  boundary ;  and  that  such  repre- 
sentation having  been  made  with  the  intent  of 
being  acted  upon,  and  the  defendant  having 
acted  upon  it  by  building  the  wall,  the  plea  was 
a  good  defence  bv  way  of  estoppel.  Sheridan  v. 
Barrett,  4  L.  R.'ir.  223. 

By  Hegligenee.] — Negligence  in  the  custody 
of  a  draft  or  in  its  transmission  by  post  will  not 
disentitle  the  owner  of  it  to  recover  the  draft  or 
its  proceeds  from  one  who  has  wrongfully  ob- 
tained possession  of  it.  Arnold  v.  Cheque  Bank  ; 
Arnold  v.  City  Bank,  1  C.  P.  D.  578  ;  45  L.  J., 
C.  P.  562  ;  34  L.  T.  729  ;  24  W.  R.  769. 

Negligence,  to  amount  to  an  estoppel,  must 
be  in  the  transaction  itself,  and  be  the  proximate 
cause  of  leading  the  thiixl  party  into  mistake, 
and  also  must  be  the  neglect  of  some  duty  which 
is  owing  to  such  thii*d  party  or  to  the  general 
public.    Ih, 

The  plaintiffs,  mercliants  at  New  York,  de- 
siring to  transmit  1.000/.  to  W.  &  Co.,  of  Brad- 
ford, purchased  of  13.  &  Co.,  in  New  York,  a 
draft  for  that  amount  dmwn  by  8.  &  Co.  on 
Smith,  Payne  &:  Co.,  London,  payable  to  the 
order  of  the  plaintiffs  on  demand.  The  plaintiffs 
indorsed  the  draft  specially  to  W.  &  Co.  or  order, 
and  inclosed  it  in  n  letter  addressed  to  them 
which  was  placed  in  a  letter-box  in  their  office 
to  be  posted  in  the  usual  way.  The  letter  was 
stolen  by  one  Hecht,  a  clerk  in  the  employ  of 
the  plaintiffs,  who  forged  an  indorsement  of 
W.  &  Co.,  and  procuretl  the  defendants,  bankers 
in  London,  to  present  the  draft  and  obtain  the 
money,  which  was  plac^  by  them  to  the  account 
of  a  person  acting  in  concert  with  Hecht,  upon 
whose  cheques  the  money  was  almost  immediately 
drawn  out.  In  an  action  for  money  had  and 
received,  the  defendants,  in  order  to  shew  that 
the  negligence  of  the  ])laintiffs  in  the  custody 
and  transmission  of  the  draft  afforded  facilities 
for  the  fraud,  and  so  estopped  them  from  suing 
for  the  monev.  tendered  evidence  that  it  was  a 
usual  and  almost  invariable  practice  amongst 
merchants  sending  lai-ge  remittances  from  abroad 
to  send,  besides  the  letter  containing  the  remit- 
tance, a  letter  of  advice  bv  the  same  or  the  next 
mail.  This  evidence  was  rejected,  on  the  ground 
that  the  alleged  negligence  was  collateral  only 
to  the  transaction  giving  rise  to  the  action : — 
Held,  that  the  plaintiff^'  right  to  the  draft, 
and  to  sue  for  its  proceeds  in  the  hands  of  the 
defendants  as  money  received  to  their  use,  was 
not  affected  by  the  felonious  act  of  Hecht ;  and 
that  the  evidence  tendered  \mis  properly  rejected. 
Ih. 

H.,  a  merchant  dealing  in  tobacco  and  a  broker 


in  that  trade,  had  fifty  hogsheads  of  that  article 
lying  in  bond  in  his  name  in  the  docks.  The 
warrants  for  them  had  been  issued  to  him.  The 
plaintiff  bought  the  tobacco  from  H.  and  paid 
for  it,  but  he  left  the  dock  warrants  in  the  pos- 
session of  H.,  and  took  no  steps  to  have  any 
change  made  in  the  books  of  the  dock  company 
as  to  the  ownership  of  the  tobacco.  H.  being 
the  ostensible  owner  of  the  tobacco  fraudulently 
obtained  advances  on  the  pledge  of  a  portion  of 
the  tobacco  from  the  defendants  respectively, 
and  handed  to  them  the  dock  warrants.  Botii 
the  defendants  acted  in  good  faith,  and  took 
fresh  warrants  from  the  dock  company : — Held, 
that  H.  was  not  intrusted  by  the  plaintiff  as  his 
factor  or  agent  with  the  documents  of  title, 
within  6  Geo.  4,  c.  94,  s.  2  ;  and  that  the  conduct 
of  the  plaintiff,  in  leaving  the  indicia  of  title 
in  H.'s  hands  and  thus  enabling  him  to  obtain 
advances  on  the  security  of  the  goods,  was  not 
such  as  to  disentitle  the  plaintiff  to  recover  its 
value  from  the  defendants.  Johnson  v.  Credit 
Lyonnais  Company ,  and  Johnsoti  v.  Blvmentalf 
3  C.  P.  D.  32  :  47  L.  J.,  C.  P.  241  ;  37  L.  T.  657  ; 
26  W.  R.  195^C.  A.    See  40  &  41  Vict.  c.  39. 

Negligence,  to  operate  as  an  estoppel,  must  be 
the  proximate  cause  of  the  loss.  Swan  v.  North 
B)'itis7i  Antitralatnan  Company,  2  H.  &  C.  175  ; 
32  L.  J.,  Ex.  273 :  10  Jur.,  N.  S.  102  ;  11  W.  R. 
862. 

BepretentatioiiB  induoing  PerBon  to  Act  aa 
Servant  withont  Wages.] — An  intestate  induced 
a  woman  to  serve  him  as  his  housekeeper  with- 
out wages  for  many  years  and  to  give  up  other 
prospects  of  establishment  in  life  by  a  verbal 
promise  to  make  a  ^vill  leaving  her  a  life  estate 
in  land,  and  afterwards  signed  a  will,  not 
duly  attested,  by  which  he  left  her  the  life 
estate  : — Held,  that  there  was  no  contract,  and 
that  even  if  there  had  been  and  although 
the  woman  had  wholly  performed  her  part  by 
serving  till  the  intestate's  death  without  wages, 
yet  her  service  was  not  unequivocally  and  in  its 
own  nature  referable  to  any  contract,  and  was 
not  such  a  part  performance  as  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds, 
s.  4  ;  and  that  she  could  not  maintain  an  action 
against  the  heir  for  a  declaration  that  she  was 
entitled  to  a  life  estate  in  the  land.  Loffns  v. 
Maio  (3  Giff.  592)  disapproved.  Maddison  v. 
Alderson,  8  App.  Cas.  467  ;  52  L.  J.,  Q.  B.  737  ; 
49  L.  T.  303  ;  31  W.  R.  820 ;  47  J.  P.  821— 
H.  L.  (E.).  Affirming  7  Q.  B.  D.  174  ;  50  L.  J., 
Q.  B.  466  ;  45  L.  T.  334  ;  29  W.  R.  656  :  46  J.  P. 
68 — C.  A.     Sub  nom.  Alderson  v.  Jladdixon. 

A  man,  when  in  advanced  years  and  ill  health, 
induced  his  niece  to  reside  with  and  continue 
valuable  services  to  him,  on  the  faith  of  his 
representations  that  by  so  doing  she  would 
become  entitled  to  the  benefit  of  property  for 
life  at  his  death  ;  and  by  a  codicil  to  his  will, 
which  was  read  over  and  explained  to  her,  trusts 
were  created  in  her  favour : — Held,  that  he  could 
not  revoke  the  tiiist^.  Lofftii  v.  Maw^  3  Giff. 
592;  8  Jur.,  N.  S.  607. 

Bepreeentatione  or  Undertakinge.] — The  de* 
fendants  sold  goods  to  B.  &  Co.,  and  at  the  same 
time  handed  to  B.  &  Co.  two  documents,  each  as 
follows :  '•  We  hereby  undertake  to  deliver  to 
your  oixler  indoreed  hereon  twenty-five  tons 
merchantable  zinc  off  your  contract  of  this 
date,"    Beforc  delivery  B.  &  Co.  became  insol* 
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Tcnt  and  unable  to  pay  the  defendants,  where- 
upon thej'  retained  the  goods  by  virtue  of  their 
lien  as  unpaid  vendors  of  insolvent  purchasers. 
B.  &  Co.  resold  the  goods  to  the  plaintiffs  and 
indorsed  and  handed  to  them  the  two  documents 
above  referred  to.  In  an  action  by  the  plaintiffs 
against  the  defendants  for  refusing  to  deliver 
the  goods  : — Held,  that  inasmuch  as  the  defen- 
dants were  entitled  to  set  up  their  lien  as  against 
B.  &  Co.,  and  inasmuch  as  the  two  documents 
were  only  undertakings  to  do  something,  and 
not  representations  of  any  fact,  the  defendants 
were  not  estopped  by  them  from  setting  up  their 
lien  as  against  the  plaintiffs,  and  were  therefore 
entitled  to  retain  the  goods.  Farm  Hoe  v.  Bahi^ 
1  C.  P.  D.  445 ;  45  L.  J..  C.  P.  264  :  34  L.  T. 
324. 


Pleading.] — ^A  declaration  stated  that 


the  plaintiff  and  the  defendant  were  attorneys  ; 
that  the  defendant  falsely  represented  to  the 
plaintiff  that  he,  the  defendant,  was  authorized 
by  F.  to  bring  an  action  in  F.'s  name  against  C. 
and  B.,  and  that  he  was  authorized  by  F.  to  re- 
tain the  plaintiff  to  bring  the  action  ;  that  the 
plaintiff  brought  the  action  ;  that  the  defendant 
was  not  so  authorized,  and  that  the  plaintiff  was 
compelled  to  discontinue  the  action  and  to  pay 
costs.  Plea,  that  the  plaintiff  was  not  employed, 
and  did  not  act  as  such  attorney.  Replication, 
that  the  defendant  ought  not  to  be  admitted  to 
plead  the  plea,  because  a  judge's  order  was  made 
.for  taxing  the  plaintiff's  bill  of  fees  in  the  action, 
delivered  to  the  defendant  and  0.  and  J.,  and 
for  the  master  to  certify  what  was  due ;  that 
the  defendant  and  J.  should  be  at  liberty  to  dis- 
pute their  retainer;  that  the  master  allowed 
1%/.  13^.  5rf. ;  that  the  plaintiff  sued  the  defen- 
dant, 0.  and  J.  for  determining  the  question  of 
the  retainer  and  recovering  the  196/.  13*.  5r/. ; 
that  the  question  of  the  retainer  being  referred 
to  the  master,  he  certified  that  such  retainer  by 
the  defendant,  O.  and  J.  was  proved,  whereupon 
the  plaintiff  signed  judgment  against  the  three 
parties  for  247/.  3«.  10^. ;  and  that  the  plain- 
tiff*8  bill  was  for  fees  due  to  him  for  work  done 
by  him  in  bringing  the  action  in  the  declaration 
mentioned  : — Held,  that  the  replication  did 
not  state  a  case  of  estoppel,  and  was  bad. 
Callow  V.  Jenhinwn,  6  Ex.  666  ;  20  X.  J.,  Ex. 
321. 

Beeeipt.^ — A  receipt  is  not  an  estoppel,  it  is  only 
prim^  facie  evidence  that  the  money  has  been 
paid,  and  is  open  to  explanation.  Shaife  v.  Jack- 
gm,  5  D.  &  R.  290  ;  3  B.  &  C.  421  ;  S.  P.,  Bowes 
v.  Foster,  2  H.  &  N.  779  ;  26  L.  J.,  Ex.  262. 

See  Evidence  (^Becetpt^  and  Release. 

Payment.] — A.  contracted  to  build  a  shed  for 
B.  Terms,  everything  to  be  completed  to  the 
satisfaction  of  B.'s  engineers,  payment  ninety 
per  cent,  on  completion  of  works,  ten  per  cent, 
to  be  held  over  for  six  months  to  answer  defects 
in  work.  A.  sent  in  his  bill  in  February  as  for 
a  completed  shetl  with  a  letter  containing  these 
words,  "  as  the  shed  will  be  completed  before 
the  close  of  the  month,"  and  was  paid  ninety 
per  cent,  of  the  price.  In  October,  B.,  who  had 
done  repairs  to  the  shed,  which  A.  declined  to 
do,  offered  to  pay  the  residue,  after  deducting 
the  cost  of  such  repairs.  In  an  action  by  A.  for 
the  whole  of  the  residue : — Held,  that  the  de- 


fendants were  not  estopped  by  the  payment  in 
February  from  shewing  that  the  work  was  not 
completed,  nor  from  going  into  the  amount  of 
the  defective  work.  Moss  v.  Landtm  and  North- 
Western  liaihcay  Company.  22  W.  R.  632. 

Pleading! — Contents  of.] — When  a  declaration 
shews  substantially  a  contract,  and  a  tender  in 
compliance  with  it,  the  plaintiff  is  not  estoppe<l 
from  contending  for  the  true  interpretation  of 
the  contract  bv  the  fact  that  he  has  also  set 
out  in  his  declaration  an  alternative  case 
of  a  tender  which  would  not  have  been  a  com- 
pliance. M'Connel  v.  Mur^jhy,  5  L.  R..  P.  C. 
203. 

Policy— Kutnal  Intnrance  Society.] — E.  had 

an  equitable  interest  in  a  ship,  and  afterwards 
received  a  transfer  of  the  legal  interest  from  the 
registered  owner,  who  was  a  member  of  an  in- 
surance society.  The  owner  insured  the  ship 
with  the  society  in  E.'s  name  by  a  policy  incor- 
porating the  rules  of  the  society,  and  providing 
among  other  things  that  every  insurance  effected 
should  be  valid  and  binding  from  noon  on  that 
day  until  noon  on  the  1st  January  then  next  fol- 
lowing. By  the  rules  persons  became  members 
only  by  signing  the  articles,  and  none  but  mem- 
bers could  insure  their  ships.  The  rules  also  re- 
quired certain  notice  upon  sale  of  a  ship  or  shares 
thereof.  E.  had  never  signed  the  articles  nor 
given  notice  of  the  transfer  to  him  of  the  legal 
interest,  but  had  paid  contributions  claimed  from 
him  as  owner  by  the  society.  Upon  loss  of  the 
ship,  E.  was  refused  his  claim  upon  this  |X)licy  : 
— Held,  that  the  society  was  estoj^ped  from  dis- 
puting E.'s  interest  in  the  policy,  and  his  right 
as  member  to  claim  upon  it.  Fdwards  v.  Aber" 
ay  ran  Mutual  Ship  Insurance  Society,  1  Q.  B.  D» 
563  ;  34  L.  T.  457- C.  A. 

Underwriter— Eitoppel  by  Conduct] — ^NTierc 
the  assurer  discovers  the  concealment  of  a 
material  fact  between  the  initialing  of  the  slip 
and  the  issuing  of  the  stamped  policy,  but  issues 
the  policy  without  protest,  he  is  not  estopped 
frnm  disputing  his  liability,  nor  is  the  burden 
of  pi*oof  thrown  on  him  to  shew  that  the  assured 
was  not  misled  into  treating  the  contract  as 
still  subsisting.  Morrison  v.  Unitersal  Marine 
Insurance  Company,  8.  L.  R.,  Ex.  197  ;  42  L.  J., 
Ex.  115;  21  W.  R.  774— Ex.  Ch.  Reversing 
8  L.  R.,  Ex.  40  ;  42  L.  J.,  Ex.  17  ;  27  L.  T.  791  ; 
21  W.  R.  196. 

Underwriters  accepting  abandonment  cannot 
afterwards  rely  on  a  breach  of  the  warranty. 
Hudson  V.  Harrison,  3  Moore,  288  ;  3  B.  &  B.  97. 
See  also  Provincial  In*ura7ice  Company  of 
Canada  v.  Jeduc,  6  L.  R.,  P.  C.  224 ;  43  t.  J., 
P.  C.  49  ;  31  L.  T.  142  ;  22  W.  R.  929. 

Inyalidity  cannot  be  Set  np  when  Person  takes 
nnder  Document.] — A  tenant  by  the  curtesy  of 
an  estate  of  freehold  of  inheritance  died  in  1820, 
after  making  a  will  by  which  he  devised  the 
freehold  to  trustees  in  trust  for  his  daughter, 
Rebecca,  for  life,  and  after  her  death  to  his 
grandson,  B.  Annuities  were  payable  under  the 
will,  and  were  paid  by  Rebecca.  The  testator 
died  in  1855,  and  at  and  after  his  death  Rebecca 
remained  in  possession.  In  1849  the  plaintiff 
bought  of  B.,  the  remainderman,  all  his  interest 
in  the  freehold.     In  1863  Rebecca  sold  the  free- 
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can  dispute  the  right  of  the  builder  to  use  the 
land.    Mold  v.  Wheatcro/t^  27  Beav.  510. 

In  an  action  for  the  recovery  of  land,  when 
the  plaintiff  indorses  a  claim  for  mesne  profits, 
a  plea  that  the  defendant  never  entered  into  and 
is  not  in  possession  of  the  land  sought  to  be  re- 
covered is  a  good  defence.  In  an  action  for  the 
recovery  of  land,  the  defendant  pleaded  that  he, 
several  years  ago,  "  by  and  with  the  knowledge, 
approbation,  and  consent  of  the  plaintiff,"  built 
a  wall  for  the  purpose  of  making  a  boundaiy- 
wall  between  the  plaintiff's  land  and  his  own, 
and  that  the  portion  claimed  was  included 
within  the  said  boundarv-wall  on  his  side : — 
— Held,  on  demurrer,  that  the  plea  should  be 
construed  as  impliedly  alleging  that  the  plaintiff 
had  represented  to  the  defendant  that  the  site  of 
the  wall  was  the  boundary ;  and  that  such  repre- 
sentation having  been  made  with  the  intent  of 
being  acted  upon,  and  the  defendant  having 
acted  upon  it  by  building  the  wall,  the  plea  was 
a  good  defence  bv  "way  of  estoppel.  Sheridan  v. 
Barrett,  4  L.  R.Ir.  223. 

By  Hegligonee.] — Negligence  in  the  custody 
of  a  draft  or  in  its  transmission  by  post  will  not 
disentitle  the  ovs-ner  of  it  to  recover  the  draft  or 
its  proceetls  from  one  who  has  vnrongf ully  ob- 
tained possession  of  it.  Arnold  v.  Cheque  Banh; 
Artwld  V.  City  Bajik,  1  0.  P.  D.  578  ;  45  L.  J., 
C.  P.  562  ;  34  L.  T.  729  ;  24  W.  R.  759. 

Negligence,  to  amount  to  an  estoppel,  must 
be  in  the  transaction  itself,  and  be  the  proximate 
cause  of  leading  the  third  party  into  mistake, 
and  also  must  be  the  neglect  of  some  duty  which 
is  owing  to  such  thii-d  party  or  to  the  genei*al 
public.    lb. 

The  plaintiffs,  mercliants  at  New  York,  de- 
siring to  transmit  l.OOOZ.  to  W.  &  Co.,  of  Brad- 
ford, jjurchascd  of  IS.  ic  Co.,  in  New  York,  a 
draft  for  that  amount  drawn  by  S.  &  Co.  on 
Smith,  Payne  &  Co.,  London,  payable  to  the 
order  of  the  plaintiffs  on  demand.  The  plaintiffs 
indorsed  the  draft  specially  to  W.  &  Co.  or  order, 
and  inclosed  it  in  a  letter  addressed  to  them 
which  was  placed  in  a  letter-box  in  their  office 
to  be  posted  in  the  usual  way.  The  letter  was 
stolen  by  one  Hecht,  a  clerk  in  the  employ  of 
the  plaintiffs,  who  forged  an  indorsement  of 
W.  &  Co.,  and  i)i'ocured  the  defendants,  bankers 
in  London,  to  present  the  draft  and  obtain  the 
money,  which  was  placed  by  them  to  the  account 
of  a  pei-son  acting  in  concert  with  Hecht,  u]x>n 
whose  cheques  the  money  was  almost  immediately 
drawn  out.  In  an  action  for  money  had  and 
received,  the  defendants,  in  order  to  shew  that 
the  negligence  of  the  ])laintiffs  in  the  custody 
and  transmission  of  the  draft  afforded  facilities 
for  the  fraud,  and  so  estopped  them  from  suing 
for  the  money,  tendered  evidence  that  it  was  a 
usual  and  almost  invariable  ])ractice  amongst 
merchants  sending  large  remittances  from  abroad 
to  send,  besides  the  letter  containing  the  remit- 
tance, a  letter  of  advice  bv  the  same  or  the  next 
mail.  This  evidence  ^\tis  rejected,  on  the  ground 
that  the  alleged  negligence  was  collateral  only 
to  the  transaction  giving  rise  to  the  action  : — 
Held,  that  the  plaintiffs'  right  to  the  draft, 
and  to  sue  for  its  proceeds  in  the  hands  of  the 
defendants  as  money  received  to  tlieir  use,  was 
not  affected  by  the  felonious  act  of  Hecht ;  and 
that  the  evidence  tendered  was  properlv  rejected. 
Ih. 

H.,  a  merchant  dealing  in  tobacco  and  a  broker 


in  that  trade,  had  fifty  hogsheads  of  that  article 
lying  in  bond  in  his  name  in  the  docks.  The 
warrants  for  them  had  been  issued  to  him.  The 
plaintiff  bought  the  tobacco  from  H.  and  paid 
for  it,  but  he  left  the  dock  warrants  in  the  pos- 
session of  H.,  and  took  no  steps  to  have  any 
change  made  in  the  books  of  the  dock  company 
as  to  the  ownership  of  the  tobacco.  H.  being 
the  ostensible  owner  of  the  tobacco  fraudulently 
obtained  advances  on  the  pledge  of  a  portion  of 
the  tobacco  from  the  defendants  respectively, 
and  handed  to  them  the  dock  warrants.  Both 
the  defendants  acted  in  good  faith,  and  took 
fresh  warrants  from  the  dock  company  : — Held, 
that  H.  was  not  intrusted  by  the  p&intiff  as  his 
factor  or  agent  with  the  documents  of  title, 
within  6  Geo.  4,  c.  94,  s.  2  ;  and  that  the  conduct 
of  the  plaintiff,  in  leaving  the  indicia  of  title 
in  H.'s  hands  and  thus  enabling  him  to  obtain 
advances  on  the  security  of  the  goods,  was  not 
such  as  to  disentitle  the  plaintiff  to  recover  ita 
value  from  the  defendants.  Johnson  v.  CrHit 
Lyonnais  Company,  and  John4t&n  v,  Blvmental, 
3  C.  P.  D.  32  ;  47  L.  J.,  C.  P.  241  ;  37  L.  T.  657  ; 
26  W.  R.  195^C.  A.    See  40  &  41  Vict.  c.  39. 

Negligence,  to  operate  as  an  estoppel,  must  be 
the  proximate  cause  of  the  loss.  iStcan  v.  North 
B)'iti9h  Avfttralaman  Company,  2  H.  &  C.  175  ; 
32  L.  J.,  Ex.  273 ;  10  Jur.,  N.  S.  102  ;  11  W.  R. 
862. 

BepretentationB  mdueing  Penon  to  Act  aa 
Servant  withont  Wages.] — An  intestate  induced 
a  woman  to  sen-e  him  as  his  housekeeper  with- 
out wages  for  many  years  and  to  give  up  other 
prospects  of  e8tal)lishment  in  life  by  a  verbal 
promise  to  make  a  will  leaving  her  a  life  estate 
in  land,  and  afterwaixls  signed  a  will,  not 
duly  attested,  by  which  he  left  her  the  life 
estate  : — Held,  that  there  was  no  contract,  and 
that  even  if  there  had  been  and  although 
the  woman  had  wholly  performed  her  part  by 
serving  till  the  intestate's  death  without  wages, 
yet  her  service  was  not  unequivocally  and  in  its 
own  nature  referable  to  any  contract,  and  was 
not  such  a  part  performance  as  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds, 
s.  4  ;  and  that  she  could  not  maintain  an  action 
against  the  heir  for  a  declaration  that  she  was 
entitled  to  a  life  estate  in  the  land.  Loffm  v. 
Mate  (3  Giff.  592)  disapproved.  Maddigon  v. 
Aldi-rsm,  8  App.  Gas.  467  ;  52  L.  J.,  Q.  B.  737  ; 
49  L.  T.  303  ;  31  W.  R.  820 ;  47  J.  P.  821— 
H.  L.  (E.).  Aftirming  7  Q.  B.  D.  174  ;  50  L.  J., 
Q.  B.  466  ;  45  L.  T.  334  ;  29  W.  R.  556  :  46  J.  P. 
68 — C.  A.     Sub  nom.  Alderson  v.  Maddinon, 

A  man,  when  in  advanced  years  and  ill  health, 
induced  his  niece  to  reside  with  and  continue 
valuable  sendees  to  him,  on  the  faith  of  his 
representations  that  by  so  doing  she  would 
become  entitled  to  the  benefit  of  property  for 
life  at  his  death  ;  and  by  a  codicil  to  his  will, 
which  was  read  over  and  explained  to  her,  trusts 
were  created  in  her  favour : — Held,  that  he  could 
not  revoke  the  trusts.  Loftts  v.  Maw,  3  Giff. 
592  ;  8  Jur.,  N.  S.  607. 

Bepresentations  or  Undertakings.] — The  de- 
fendants sold  goods  to  B.  &  Co.,  and  at  the  same 
time  handed  to  B.  &  Co.  two  documents,  each  as 
follows :  '•  We  hereby  undertake  to  deliver  to 
your  order  indoi-sed  hereon  twenty-five  tons 
merchantable  zinc  off  your  contract  of  this 
date,"    Before  deliveiy  B.  &  Co.  became  insol- 
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vent  and  unable  to  pay  the  defendants,  where- 
upon they  retained  the  goods  by  virtue  of  their 
lien  as  unpaid  vendors  of  insolvent  purchasers. 
B.  k  Co.  resold  the  goods  to  the  plaintiffs  and 
indorsed  and  handed  to  them  the  two  documents 
above  referred  to.  In  an  action  by  the  plaintiffs 
against  the  defendants  for  refusing  to  deliver 
the  goods  : — Held,  that  inasmuch  as  the  defen- 
dants were  entitled  to  set  up  their  lien  as  against 
B.  &  Co.,  and  inasmuch  as  the  two  documents 
were  only  undertakings  to  do  something,  and 
not  representations  of  any  fact,  the  defendants 
were  not  estopped  by  them  from  setting  up  their 
lien  as  against  the  plaintiffs,  and  were  therefore 
entitled  to  retain  the  goods.  Farm  Hoe  v.  Bahu 
1  C.  P.  D.  445 ;  45  L.  J..  C.  P.  264 ;  34  L.  T. 
324. 


Pleadings.] — A  declaration  stated  that 


the  plaintiff  and  the  defendant  were  attorneys  ; 
that  the  defendant  falsely  represented  to  the 
plaintiff  that  he,  the  defendant,  was  authorized 
oy  F.  to  bring  an  action  in  F.'s  name  against  C. 
and  B.,  and  that  he  was  authorized  by  F.  to  re- 
tain the  plaintiff  to  bring  the  action  ;  that  the 
plaintiff  brought  the  action  ;  that  the  defendant 
was  not  so  authorized,  and  that  the  plaintiff  was 
compelled  to  discontinue  the  action  and  to  pay 
costs.  Plea,  that  the  plaintiff  was  not  employed, 
and  did  not  act  as  such  attorney.  Replication, 
that  the  defendant  ought  not  to  be  admitted  to 
plead  the  plea,  because  a  judge's  order  was  made 
.for  taxing  the  plaintiff's  bill  of  fees  in  the  action, 
delivered  to  the  defendant  and  0.  and  J.,  and 
for  the  master  to  certify  what  was  due ;  that 
the  defendant  and  J.  should  be  at  liberty  to  dis- 
pute their  retainer;  that  the  master  allowed 
1967. 13*.  od. ;  that  the  plaintiff  sued  the  defen- 
dant, 0.  and  J.  for  determining  the  question  of 
the  retainer  and  recovering  the  196/.  '\%9,  M. ; 
that  the  question  of  the  retainer  being  referred 
to  the  master,  he  certified  that  such  retainer  by 
the  defendant,  O.  and  J.  was  proved,  whereupon 
the  plaintiff  signed  judgment  against  the  three 
parties  for  247/.  3«.  10^. ;  and  that  the  plain- 
tiff's bill  was  for  fees  due  to  him  for  work  done 
by  him  in  bringing  the  action  in  the  declaration 
mentioned : — Held,  that  the  replication  did 
not  state  a  case  of  estoppel,  and  was  bad. 
Callow  v.  JenTtinson,  6  Ex.  666  ;  20  X.  J.,  Ex. 
321. 

Seeeipt.] — A  receipt  is  not  an  estoppel,  it  is  only 
prim&  facie  evidence  that  the  money  has  been 
paid,  and  is  open  to  explanation.  SJtaife  v.  Jack- 
son, 5  D.  &  R.  290  ;  3  B.  &  C.  421  ;  S.  P„  Bowes 
V.  Foster,  2  H.  &  N.  779  ;  26  L.  J.,  Ex.  262. 

See  Evidence  (^Receipt^  and  Release. 

Payment.] — A.  contracted  to  build  a  shed  for 
B.  Terms,  everything  to  be  completed  to  the 
satisfaction  of  B.'s  engineers,  payment  ninety 
per  cent,  on  completion  of  works,  ten  per  cent, 
to  be  held  over  for  six  months  to  answer  defects 
in  work.  A.  sent  in  his  bill  in  February  as  for 
a  completed  shed  with  a  letter  containing  these 
words,  "  as  the  shed  will  be  completed  before 
the  close  of  the  month,'*  and  was  paid  ninety 
per  cent,  of  the  price.  In  October,  B..  who  had 
done  repairs  to  the  shed,  which  A.  declined  to 
do,  offered  to  pay  the  residue,  after  deducting 
the  cost  of  such  repairs.  In  an  action  by  A.  for 
the  whole  of  the  residue : — Held,  that  the  de- 


fendants were  not  estopped  by  the  payment  in 
February  from  shewing  that  the  work  was  not 
completed,  nor  from  going  into  the  amount  of 
the  defective  work.  Moss  v.  London  and  North- 
west e-rn  Bailway  Company,  22  AV.  R.  532. 

PleadingB — Contents  of.] — When  a  declaration 
shews  substantially  a  contract,  and  a  tender  in 
compliance  with  it,  the  plaintiff  is  not  estopped 
from  contending  for  the  true  interpretation  of 
the  contract  by  the  fact  tliat  he  has  also  set 
out  in  his  declaration  an  alternative  case 
of  a  tender  which  would  not  have  been  a  com- 
pliance. M^C-mmcl  v.  Mi(rj)1ni,  5  L.  R..  P.  C. 
203. 

Polioy— Kutual  Inenranoe  Society.]— E.  had 

an  equitable  interest  in  a  ship,  and  afterwards 
received  a  transfer  of  the  legal  interest  from  the 
registered  o^\Tier,  who  was  a  member  of  an  in- 
surance society.  The  owner  insured  the  ship 
with  the  society  in  E.'s  name  by  a  policy  incor- 
porating the  rules  of  the  society,  and  providing 
among  other  things  that  every  insurance  effected 
should  be  valid  and  binding  from  noon  on  that 
day  until  noon  on  the  1st  January  then  next  fol- 
lowing. By  the  rules  persons  became  members 
only  by  signing  the  articles,  and  none  but  mem- 
bers could  insure  their  ships.  The  rules  also  re- 
quired certain  notice  upon  sale  of  a  ship  or  share<» 
thereof.  E.  had  never  signed  the  articles  nor 
given  notice  of  the  transfer  to  him  of  the  legal 
interest,  but  had  paid  contributions  claimed  from 
him  as  owner  by  the  society.  Upon  loss  of  the 
ship,  E.  was  refused  his  claim  upon  this  policy  : 
— Held,  that  the  society  was  estopped  from  dis- 
puting E.'s  interest  in  the  policy,  and  his  right 
as  member  to  claim  upon  it.  Edwards  v.  Aber* 
ayron  Mutual  Ship  Insurance  Society  f\  Q.  B.  D* 
563  ;  34  L.  T.  457- C.  A. 

Underwriter— Estoppel  by  Conduct.]— ^NTiere 

the  assurer  discovers  the  concealment  of  a 
material  fact  between  the  initialing  of  the  slip 
and  the  issuing  of  the  stamped  policy,  but  issues 
the  policy  \vithout  protest,  he  is  not  estopped 
frum  disputing  his  liability,  nor  is  the  burden 
of  proof  thrown  on  him  to  shew  that  the  assured 
was  not  misled  into  treating  the  contract  as 
still  subsisting.  Morrison  v.  Vnitersal  Marine 
Ifisu ranee  Company ^  8.  L.  R.,  Ex.  197  ;  42  L.  J,, 
Ex.  115  ;  21  W.  R.  774— Ex.  Ch.  Reversing^ 
8  L.  R.,  Ex.  40 ;  42  L.  J.,  Ex.  17  ;  27  L.  T.  791  ; 
21  W.  R.  196. 

Underwriters  accepting  abandonment  cannot 
afterwards  rely  on  a  breach  of  the  warranty. 
Hudson  V.  Uarrisonj  3  Moore,  288  ;  3  B.  &  B.  97. 
See  also  Provincial  In^iranee  Company  of 
Cwnada  v.  Jedue,  6  L.  R.,  P.  C.  224  ;  43  L.  J., 
P.  C.  49  ;  31  L.  T.  142  ;  22  W.  R.  929. 

Inyalidity  cannot  be  Set  up  when  Person  takes 
nnder  Document.] — A  tenant  by  the  curtesy  of 
an  estate  of  freehold  of  inheritance  died  in  1820, 
after  making  a  will  by  which  he  devised  the 
freehold  to  trustees  in  trust  for  his  daughter, 
Rebecca,  for  life,  and  after  her  death  to  his 
grandson,  B.  Annuities  were  payable  under  the 
will,  and  were  paid  by  Rebecca.  The  testator 
died  in  1855,  and  at  and  after  his  death  Rebecca 
remained  in  possession.  In  1849  the  plaintiff 
bought  of  B.,  the  remainderman,  all  his  interest 
in  the  freehold.     In  1863  Rebecca  sold  the  free- 
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hold  to  the  defendant,  and  in  1872  she  died, 
"whereupon  the  plaintiff  demanded  possession, 
and  brought  an  action  of  ejectment  against  the 
defendant  to  recover  possession  : — Held,  that 
Rebecca  having  taken  under  the  will,  and  having 
acted  under  it,  would  have  been  e8topi)ed  from 
asserting  that  it  was  invalid,  and  that  by  reason 
of  her  possession  for  twenty  years  she  was 
entitled  to  the  fee ;  that  the  defendant,  who 
claimed  through  her,  was  estopped  in  like  man- 
ner, and  that  consequently  the  i)laintiff,  who  had 
purchased  from  B.,  the  remainderman,  was  en- 
titled to  recover  from  the  defendant.  Board  v. 
Jfoard,  9  L.  R.,  Q.  B.  48  ;  43  L.  J.,  Q.  B.  4  ;  29 
L.  T.  459  ;  22  W.  R.  206. 

Semblc,  where  a  widow  takes  under  a  devise 
durante  viduitate,  with  remainder  to  another  in 
fee,  and  marries,  her  husband,  who  entere  after 
the  marriage  into  possession  of  the  same  land  and 
continues  to  occupy  it  with  her,  is  estopped  from 
-denying  the  title  of  the  devisor  to  the  land. 
Asher  v.  Whitelock,  1  L.  R.,  Q.  B.  1  ;  35  L.  J., 
<J.  B.  17  ;  11  Jiir.,  N.  S.  925  ;  13  L.  T.  254  ;  14 
W.  R.  26. 

Notice  u  to  Kode  in  whieh  Expenses  to  be 

laid.]— The  150th  section  of  the  Public  Health 
Act,  1875,  permits  an  urban  authority  in  certain 
cases  to  give  notice  to  the  owners  of  premises 
fronting,  adjoining  or  abutting  on  such  parts  of 
<a  street  as  in  the  judgment  of  such  urban  au- 
thority require  to  be  sewered,  requiring  them 
to  do  what  is  necessary  within  a  time  to  be 
specified  in  the  notice,  and,  in  the  event  of  non- 
compliance with  the  notice,  to  execute  the  works 
themselves  ;  and  the  same  section  also  provides 
that  such  urban  authority  "may  recover  in  a 
summary  manner  the  cx]Xinscs  incurred  by  them 
JB  so  doing  from  the  owners  in  default,  ...  or 
may  by  oider  declare  the  expenses  so  incurred  to 
be  private  improvement  expenses."  Bys.  213  et 
seq.,  a  private  improvement  rate  may  be  levied 
for  expenses  declared  to  be  private  improvement 
expenses,  and  certain  advantages  are  given  to 
owners.  A  notice  given  to  the  appellants,  who 
were  owners  of  premises  fronting  a  street  within 
the  meaning  of  the  150th  section,  requiring  them 
to  do  certain  sewering  works  within  a  prescribed 
period,  and  stating  that  if  such  works  were  not 
executed  the  urban  authority  would  execute  the 
same  themselves  at  the  appellants'  expense,  thus 
concluded :  "And  the  said  urban  autnority  will 
thereupon  also  proceed  to  declare  all  costs, 
charges  and  expenses  paid,  expended  or  incurred 
by  them  in  consequence  of  such  neglect  or  de- 
fault, to  be  private  improvement  expenses,  and 
to  enforce  payment  according  to  law  :  " — Held, 
that  even  assuming  the  notice  to  have  been  good, 
the  concluding  portion  could  not  be  treated  as 
surplusage,  and  that  it  was  not,  therefore,  com- 
petent for  the  urban  authority,  after  their  de- 
clared intention  to  treat  the  expenses  incurred  as 
private  improvement  cx{)enses,  to  proceed  against 
the  appellants  summarily  for  the  recovery  of  such 
expenses.  Gotdd  v.  Bacvp  Local  Board.  50 
L.  J.,  M.  C.  44  ;  44  L.  T.  103  ;  29  \V.  R.  471  ;  45 
J.  P.  325. 

Permitting  User  of  Easement.] — By  indenture 
of  lease  of  the  23rd  of  September,  1878,  one 
Berridge  demised  to  Brett  a  public-house  at 
Hampstead,  "together  with  all  ways,  waters, 
watercourses,  drains,  cellars,  vaults,  pathn,  pas- 
sages, lights,  easements,  profits,  privileges,  com- 


modities, advantages  and  appurtenances  whatso- 
ever to  the  said  premises  belonging  or  in  any 
wise  appertaining."  At  the  rear  of  the  premises 
was  a  path  across  the  garden  to  a  doorway  in 
the  boundary- wall  which  opened  on  to  a  private 
road  (the  property  of  Berridge)  leading  to  Hamp- 
stead Heath.  On  the  Ist  of  October,  1878,  Ber- 
ridge (pursuant  to  an  agreement  of  November, 
1867)  granted  to  the  defendant  Clowser  a  lease 
for  ninety-nine  years  of  land  which  comprised 
the  ])rivate  road  leading  from  the  back  of  the 
public-house  to  Hampstead  Heath;  and  on  the 
9th  of  October  in  that  year  Clowser  built  up  the 
doorway  in  the  boundary- wall.  This  way  had, 
by  special  agreement  between  himself  and  his 
lessor  Clowser,  for  several  years  been  used  by 
one  Haughton,  a  former  tenant  of  the  public- 
house,  whose  tenancy  had  been  determined  in 
June,  1878  : — Held,  that  the  defendant  Clowser 
was  not  estopi)ed  from  denying  the  existence  of  the 
alleged  right  of  way  by  having  allowed  Haugh- 
ton to  use  it  whilst  he  was  the  occupier  of  the 
public-house.  Brett  v.  Clowser^  5  C.  P.  D. 
376. 

Shipping— Segister,  Flag,  and  Pass.] — ^The  re- 
gister, flag,  and  pass  of  a  ship  carry  with  them  a 
presumption  that  they  are  true  and  correct,  and 
the  owner  is  estopped  from  averring  against  them. 
T/ie  Lavra,  12  h.  T.  685. 

Copyholder  and  Lord.] — If  the  heir-apparent 
of  a  copyholder  in  fee  surrenders  in  the  lifetime 
of  his  ancestor  and  survives  him,  the  heir  of  such 
surrenderor  is  not  estopped  by  that  surrender  of  his 
ancestor  from  claiming  against  the  surrenderee. 
Goodtitle  d.  Favlkfier  v.  Morze,  3  T.  R.  365. 

A  copyholder  who  has  been  admitted  to  a  tene- 
ment, and  done  fealty  to  the  lord  of  a  manor, 
is  estopped,  in  an  action  by  the  latter  for  a 
forfeiture,  from  shewing  that  the  legal  estate 
was  not  in  the  lord  at  the  time  of  admittance. 
Bof.  d.  Kejtean  v.  Bttdden,  1  D.  &  R.  243  ;  6  B. 
&  A.  626. 

Direetion  to  Tenant  to  Pay  Bent  to  Third  Per- 
son.]— By  deed  of  settlement  a  farm  was  conveyed, 
snbject  to  a  term  for  1,000  years,  to  A.  for  life, 
with  power  of  leasing  for  three  lives,  and  with  a 
remainder  over  which  ultijnately  became  vested 
in  the  defendants  as  tenants  in  tail.  The  term 
for  1,000  years  had  been  created  for  securing  a 
sum  of  money,  and  was,  at  the  time  of  such 
settlement,  vested  in  two  trustees,  one  of  whom 
was  A.,  the  tenant  for  life  under  the  settlement. 
A.,  in  exercise  of  the  power  of  leasing,  made 
a  lease  of  the  farm  for  three  lives,  under  which 
lease  the  plaintiff  became  tenant,  subject  to  the 
rent  which  was  thereby  reserved,  and  which  rent 
he  paid  to  the  defendants  or  their  attorneys,  R. 
&  D.,  upon  the  defendants  coming  into  possession 
of  the  property.  Afterwards  R.  &  D.,  acting  as 
their  attorneys,  wrote  a  letter  to  the  plaintiff, 
representing  to  him  that  the  legal  estate  was  in 
C.  under  the  term  for  1,000  years,  and  directing 
the  plaintiff,  as  tenant,  to  pay  the  rent  to  C.  In 
consequence  of  such  letter  the  plaintiff  allowed 
G.  to  recover  judgment  against  him  for  rent 
under  one  lease.  The  defendants  having  after- 
wards distrained  for  rent  : — Held,  that  as  the 
term  for  1,000  years  had  merged  as  to  one  moiety 
in  A.,  and  the  defendants  had  therefore  a  right 
to  distrain  for  a  moiety  of  the  rent,  the  effect  of 
the  representation  by  R.  and  D.  would  not  estop 
the  defendants  from  recovering  rent  which  the 
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plaintiff  had  not  paid  in  consequence  of  sach  re- 
presentation, or  had  not  thereby  made  himself 
liable  to  pay  under  the  judgment  obtained  against 
him  by  C.  GrecnitJi  v.  ^VJ^ite,  11  C.  B.,  N.  S. 
209 ;  31  L.  J.,  C.  P.  93  ;  8  Jur.,  N.  S.  563. 

Sale  of  Land— Deposit — Abttraot~Ho  Valid 
Contract  in  Writing.] — ^A  purchaser  deposited  a 
certain  sum  on  a  contract  for  the  sale  of  a  lease- 
hold shop.  The  agreement  was  signed  by  the 
auctioneer  "  as  agent  for  the  vendor,"  and  by 
the  purchaser  ;  subsequently  the  purchaser  ob- 
tained an  abstract  of  the  title,  which  was  exa- 
mined by  her  solicitors,  who  made  certain  requi- 
sitions as  to  title  "without  prejudice  to  any 
question  which  may  arise  as  to  the  contract  for 
the  purchase  of  the  premises."  Afterwards  the 
purchaser  declined  to  complete  the  purchase  on 
the  ground  that  the  contract  was  void,  as  the 
parties  to  it  were  not  sufficiently  described  : — 
Held,  that  although  the  memorandum  might  be 
insufficient  under  the  Statute  of  Frauds,  yet,  as 
tbc  purchaser  had  paid  the  deposit  and  received 
the  abstract  of  title,  well  knowing  that  the 
vendor's  name  did  not  appear  in  the  memo- 
randum, and  while  the  vendor  was  i-eady  to 
complete  the  contract,  she  was  estopped  from 
recovering  her  deposit.  Thomas  v.  Broion,  1  Q. 
B.  D.  714  ;  46  L.  J.,  Q.  B.  811  ;  35  L.  T.  237  ;  24 
W.  R.  821. 

AoeonntB  Sendered.  ]— It  was  the  duty  of  a 
surveyor  to  the  trustees  of  turnpike  I'oads  to  make 
all  contracts,  and  pay  the  amounts  due,  for  labour 
and  materials  required  for  the  repair  of  the  roads, 
he  being  permitted  to  draw  on  the  treasurer  to  a 
certain  amount.  His  expenditure  was  not  strictly 
limited  to  that  amount,and  in  the  yearly  accounts, 
which  it  was  his  duty  to  present  to  the  trustees, 
a  balance  was  generally  claimed  as  due  to  him, 
and  was  carried  to  the  next  year's  account.  He 
rendered  accounts  for  1856,  1857,  and  1858, 
shewing  certain  balances  due  to  himself.  These 
accounts  were  audited,  examined  and  allowed  by 
the  trustees  at  their  general  annual  meeting,  and 
a  statement,  based  on  them  of  the  revenue  and 
expenditure  of  the  trust,  was  published  as  required 
by  3  Geo.  4,  c.  126,  s.  78.  The  trustees,  believing 
the  accounts  correct,  paid  oflf  with  moneys  in 
hand  a  portion  of  their  mortgage  debt.  He  after- 
wards claimed  a  laiger  sum  in  respect  of  pay- 
ments which  had,  in  fact,  been  made  by  him, 
and  which  he  ought  to  have  brought  into  the 
accounts  of  the  above  years,  but  knowingly 
omitted.  He  also  rendered  an  account  for  1869, 
which,  on  inquiry  by  the  trustees,  he  stated  did 
not  include  all  the  payments,  and  he  subsequently 
rendered  another  account  for  that  year,  in  which 
he  claimed  a  larger  sum  as  due  to  him  : — Held, 
first,  that  he  was  estopped  from  recovering  the 
sums  omitted  in  the  accounts  for  1866,  1867,  and 
1858,  since  the  trustees  had  acted  upon  the  faith 
that  those  accounts  were  true.  Cave  v.  Mills,  7 
H.  &  N.  913  ;  31  L.  J.,  Ex.  265  ;  8  Jur.,  N.  S. 
363  ;  6  L.  T.  650. 

Held,  secondly,  that  he  was  entitled  to  recover 
the  sums  omitted  in  the  account  for  1859,  since 
it  was  not  accepted  by  the  trustees  as  true. 
lb. 

Where  the  paymaster  of  a  regiment  gave  credit 
in  a  running  account  with  an  officer  on  a  foreign 
station,  for  sums  of  money  as  increased  pay  and 
allowances,  to  which,  frem  a  misconstruction  of  a 
general  order,  he  supposed  the  officer  was  entitled, 


and  after  having  been  apprised  by  the  Board  of 
Ordnance  that  such  syms  would  not  be  allowed, 
suffered  the  officer  to  remain  in  ignorance  of  this 
fact  for  four  years  : — Held,  in  an  action  by  the 
officer's  personal  representatives,  for  pay  remain- 
ing due,  that  the  paymaster  was  concluded  by  the 
account  in  which  he  had  erroneously  given  credit 
for  the  increased  allowance.  Skyrhig  v.  Green^ 
wood,  6  D.  &  R.  401 ;  4  B.  &  C.  281  ;  1  C.  &  P. 
517. 

Action  on  Contract — ^Frand  of  Plainti£El] — A 

declaration  stated  that  the  plaintiff  bought  of 
the  defendant  divers  lots  of  timber  trees,  to  be 
felled  and  removed  under  certain  conditions,  and 
that  the  defendant  would  not  permit  the  plaintiff 
to  fell  or  remove  a  certain  remainder  of  the  lots 
pursuant  to  the  sale  and  conditions.  The  defen^ 
dant  pleaded,  first,  that  before  breach  the  plain- 
tiff felled  and  carried  away  and  converted  divers 
other  trees  of  the  defendant  in  substitution  of 
the  remainder ;  and  secondly,  that  before  breach 
the  plaintiff  fraudulently  felled  and  removed 
other  trees  of  the  defendant  not  comprised  in  the 
lots  sold,  and  to  which  the  plaintiff  had  no  right, 
and  which  exceeded  in  number  and  value  the 
remainder ;  that  the  plaintiff  fraudulently  pre« 
tended  that  the  trees  which  he  so  took  were  the 
trees  which  he  had  purchased  ;  that  they  were 
taken  in  fraudulent  substitution  of  the  remainder,, 
and  that  the  plaintiff  converted  them  to  his  own 
use : — Held,  that  these  pleas  were  bad ;  that  they 
shewed  no  rescission  of  the  contract,  and  that  the 
plaintiff  was  not  estopped  by  his  own  fraud 
and  trespass  from  bringing  his  action  on  the  con* 
tract.  Ixnei^  v.  Clifton,  14  C.  B.  245  ;  2  C.L.  R. 
1350  ;  23  L.  J.,  C.  P.  68  ;  18  Jur.  291. 

Of  Judgment  Creditor.] — A  judgment  creditor 
is  not  bound  by  an  estoppel  precluding  the  judg- 
ment debtor  from  claiming  the  goods  seiz^ 
under  the  judgment.  Ri^hurds  v.  Johnaon,  4  H. 
&  N.  660  ;  1  F.  &  F.  447  ;  28  L.  J.,  Ex.  322  ;  & 
Jur.,  N.  S.  520. 

M.  stood  by  and  allowed  H.  to  assign  goods  as 
his  own  to  the  plaintiff,  H.  having  and  still  con-- 
tinning  to  retain  possession.  The  goods  were  then 
seized  by  the  defendant,  under  a  judgment  against 
M.  On  an  interpleader  issue  between  the  plain^ 
tiff  and  the  defendant,  whether  the  goods  were 
the  plaintiff's  as  against  the  defendant,  the  jury 
found  that  there  was  no  transfer  from  M.  to  H. : 
— Held,  that  the  defendant  was  not  estopped,  and 
that,  as  against  him,  the  goods  were  M.'s  when 
seized.    Ih» 

Of  Sheriff.] — Declaration  alleging  an  imprison- 
ment  in  the  remand  wai*d  of  the  Queen's  prison. 
Plea  justifying  under  two  writs  of  execution  to 
the  sheriff  of  York,  and  a  habeas  corpus,  by 
which  plaintiff  was  turned  over  to  the  defendant 
as  keeper  of  the  Queen's  prison.  New  assign- 
ment, that  the  plaintiff,  while  in  the  custody  of 
the  sheriff,  petitioned  the  Insolvent  Debtors 
Court;  that  the  petition  was  referred  to  the 
county  court,  and  an  order  of  adjudication  made, 
and  a  warrant  in  pursuance  thereof  delivered  to 
the  gaoler  of  York  Castle,  oitlc ring  that  the  plain- 
tiff should  be  discharged,  as  to  the  detainer,  on 
the  12th  April,  1862  ;  that  he  was  afterwards  com- 
mitted by  habeas  corpus,  with  the  warrant,  to  the 
custody  of  the  defendant,  with  the  detainer ;  and 
that,  after  the  12th  April,  the  defendant  impri- 
soned the  plaintiff  in  the  remand  ward.     Plea, 
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that  the  plaintiff  was  not  committed  to  the  cus- 
tody of  the  defendant  with  the  warrant,  and  that 
the  defendant  had  not  in  his  possession  the  order 
of  adjudication  or  warrant.  It  appeared  that 
the  plaintiff  had  caased  himself  to  be  removed 
by  habeas  corpus  to  the  Queen's  prison,  a  copy 
only  of  the  warrant  being  sent  with  the  plaintiff 
to  the  keeper  of  the  Queen's  prison.  The  defen- 
dant told  the  plaintiff  that  he  should  require  an 
order  for  his  discharge  on  the  12th  April.  The 
plaintiff  accordingly  applied  to  the  county  court 
judge  and  a  judge  at  chambers,  who  refused  to 
make  such  an  order,  as  being  unnecessary  ;  and 
three  days  after  the  12th  April  he  was  discharged 
without  any  order.  The  jury  found  that  the  de- 
fendant had  a  copy  of  the  warrant,  and  acted 
upon  it  as  his  sole  authority  for  the  plaintiff's 
imprisonment,  and  led  the  plaintiff  to  belicTe 
that  he  had,  and  had  acted  on,  the  original  war- 
rant : — Held,  that  the  rule  of  law  which  prevents 
a  party  who  makes  a  wilful  misrepresentation, 
and  induces  another  to  act  upon  a  belief  in  the 
truth  of  it  to  his  prejudice,  from  afterwards 
proving  the  truth,  did  not  apply  so  as  to  prevent 
the  defendant  from  proving  that  he  had  received 
only  a  copy  of  the  waiTant,  and  had  acted  upon 
it.  Howard  v.  Uvdaon,  2  El.  &  BL  1  ;  22  L.  J,, 
Q.  B.  341 ;  17  Jur.  866. 

The  sheriff  of  a  colony  is  liable,  without 
proof  of  malice  or  want  of  probable  cause,  in 
an  action  for  a  false  return  of  rescue  made  by 
him  upon  a  writ  of  capias  ad  respondendum,  for 
the  damage  which  results  to  the  plaintiff  there- 
from. Such  return  was  conclusive  at  that  stage 
of  the  proceedings  as  to  the  truth  of  the  alleged 
rescue  by  the  plaintiff,  whom  it  rendered  liable 
to  attachment  for  a  contempt  of  court  without 
being  allowed  to  shew  that  the  facts  returned 
were  untrue,  and  constituted  a  misfeasance  by  a 
public  ministerial  officer  in  the  discharge  of  his 
duties.  JBraJtyer  v.  Marlean,  6  L.  R.,  P.  C,  398  ; 
44  L.  J.,  P.  C.  79  ;  33  L.  T.  1. 

S.  having  obtained  a  judgment  against  F., 
issued  a  fi.  fa.  and  placed  it  in  the  hands  of  the 
sheriff  for  execution,  who,  on  proceeding  to  make 
a  levy,  found  the  goods  claimed  by  his  brother 
under  a  bill  of  sale  ;  S.  being  informed  of  this, 
requested  the  officer  to  remain  on  the  pre- 
mises, which  he  did  until  after  the  goods  were 
sold  under  the  bill  of  sale,  and  then  at  S.'s  re- 
quest withdrew.  The  sheriff  being  ruled  to 
make  a  return  to  the  writ,  returned  that  he  had 
seized  the  goods  and  chattels  of  the  debtor  and 
kept  them  safely  until  ordered  by  S.  to  withdraw 
from  possession.  S.  thereupon  brought  an  action 
against  the  sheriff  for  not  levying,  and  for  mak- 
ing a  false  return  thereto,  but  on  the  trial  gave 
no  evidence  of  having  sustaineil  any  damage  by 
the  sheriff's  neglect.  The  defence  set  up  was  the 
validity  of  the  bill  of  sale,  and  the  jury  found 
that  it  was  valid,  and  returned  a  verdict  for  the 
sheriff  : — Held,  that  the  sheriff  was  not  estopped 
by  the  admission  in  his  formal  return  from  set- 
ting up  as  a  defence  that  the  goods  were  not  the 
go(^s  of  the  debtor  at  the  time  of  the  attempted 
seizure,  and  that  consequently  he  had  not  sus- 
tained actual  damage,  and  that  the  facts  were 
not  such  as  from  which  the  law  would  imply 
damage  necessarily  resulting.  Stimj(o?i  v.  Fat^n- 
ham,  7  L.  R.,  Q.  B.  175  ;  41  L.  J. .  Q.  B.  62 ;  25  L.  T. 
747  ;  20  W.  R.  183. 

A  sheriff  seized  goods  to  satisfy  a  fi.  fa.  upon 
a  judgment  of  nonsuit  for  677. :  a  i)er8on  claimed 
possession  of  the   goods  from  the   sheriff,  but 


the  officer  refused  to  give  them  up  except  on 
payment  of  97/.  (the  additional  30/.  being 
claimed  for  jioundage,  expenses,  &c.) ;  which 
sum  was  paid.  The  sheriff  being  ruled  to  retnm 
the  writ,  returned  that  he  had  levied  the  sum  of 
67/.  ;  in  an  action  brought  by  the  alleged  owner 
of  the  goods  against  the  sheriff  to  recover  back 
the  30/.  : — Held,  that  the  sheriff  was  not  estopped 
by  his  return  from  saying  that  the  excess  beyond 
the  67/.  was  not  the  plaintiff's  money.  Scarf e 
V.  Halifax,  7  M,  &  W.  288. 

The  defendant  having  recovered  judgment 
against  H.,  on  the  26th  of  April  lodged  a  writ  of 
fi.  fa.  with  the  sheriff.  The  sheriff  neglected  to 
execute  the  writ  until  the  11th  of  May,  when  he 
seized  the  goods  of  H.  and  assig^ied  them  to  the 
defendant  by  a  bill  of  sale,  which  stated  the 
consideration  to  be  256/.  paid  by  the  defendant 
to  him.  He  then  returned  the  fi.  fa.  Before  the 
seizure  the  defendant  had  notice  of  an  act  of 
bankruptcy  committed  by  H.  before  the  25th  of 
April,  upon  which  a  fiat  issued  in  August,  and 
assignees  were  apiK>inted.  who  recovered  from 
the  sheriff  the  value  of  the  goods  seized,  where- 
upon he  brought  an  action  to  recover  back  the 
money  so  paid  : — Held,  that  the  plaintiff  was 
not  estopped  by  his  return  from  saying  that  the 
then  title  of  the  debtor  was  defeated  by  matter 
subsequent.    Standish  v.  Ros$,  3  Ex.  527  ;   19 

Li»  J.,  XLX.  loo. 

A  sheriff  having  a  writ  commanding  him  to 
arrest  A.,  took  B.,  who  represented  heisclf  to  be 
the  person  named  in  the  vnit : — Held,  that, 
though  B.  might  be  estopped  by  her  misrepre- 
sentation from  suing  the  sheriff  for  the  original 
taking,  he  could  not  justify  detaining  her  after 
he  had  notice  that  she  was  not  the  I'eal  party. 
DvnJtt^mY.  Pater*oH,  2  C.  B.,  N.  S.  495  ;  26  L.  J., 
C.  P.  267  ;  3  Jur.,  N.  S.  982. 

A.,  in  the  custody  of  the  sheriff,  and  confined 
in  the  gaol  at  Bombay  under  a  writ  of  execution 
issued  against  him  upon  a  judgpnent  of  the 
supreme  court,  was  permitted,  by  the  sheriff, 
with  the  sanction  and  authority  of  the  judg- 
ment creditors,  by  reason  of  illness,  to  go  out  of 
prison  and  temporarily  i-cside  outside  the  pre- 
cincts of  the  gaol,  upon  the  condition  that  he 
should  continue  under  the  surveillance  of  the 
sheriff's  officers,  and  to  which  condition  A. 
agreed,  and  continued  for  a  time  to  reside  out 
of  gaol  at  a  private  house,  where  he  was  con- 
stantly under  such  surveillance.  Upon  his  be- 
coming convalescent,  the  sheriff,  at  the  instance 
of  the  judgment  creditors,  took  him  back  to 
gaol.  Upon  application  by  A.  to  the  supreme 
court  to  discharge  him  out  of  custody,  on  the 
ground  that  the  writ  of  execution  was  satisfied  : 
—Held,  that  A.  having  agreed  to  the  condition 
imposed  on  him  by  the  judgment  creditors,  of 
continuing  in  the  custody  of  the  sheriff's  officers 
while  out  of  gaol,  was  estopped  from  saying 
that  he  was  out  of  the  sheriff's  custody  when 
he  was  permitted  to  leave  the  gaol,  and  that  a 
change  of  the  place  of  imprisonment  did  not 
amount  to  a  discharge  out  of  custody.  Haines 
V.  Eatt  India  Company,  11  Moore,  P.  C.  0. 
39. 

Misnomer.]— A  defendant  is  estopped  by  the. 
recognizance  of  bail  entered  into  for  him  by  the 
name  in  which  he  is  sued,  from  pleading  a  mis- 
nomer, though  he  himself  is  no  party  to  the  re- 
cognizance. MerfiditJt  v.  Hodges,  2  N.  R.  453  ; 
S,  P.,  Anon,,  Lofft,  82. 
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If  a  person  whose  real  name  is  William  is  l 
asked  before  process  issues  against  him,  whether  | 
his  name  is  not  John,  and  he  says  it  is,  he  cannot 
maintain  trespass  for  what  is  done  in  execution 
of  the  prooess  against  him  by  the  wrong  name. 
Price  V.  Uartcoody  3  Camp.  108. 

So,  where  a  different  name  is  written  over  a 
shop  door.    lb. 

Where  A.,  having  two  christian-names,  has 
omitted  one  of  them  in  his  dealings  with  B.,  he 
cannot,  in  an  action  by  B.,  make  the  same  omis- 
sion a  ground  for  setting  aside  the  proceedings. 
WulIufT  V.  WiUoughhy,  2  Marsh.  230  ;  6  Taunt. 
530. 

A  warrant  of  attorney  execut<jd  by  J.  S.  L.  was 
£lled  up  J.  Stone  L.,  and  a  fi.  fa.  issued  against 
the  party  by  that  name.  It  appeared  that  the 
second  name  was  Stowe.  The  sheriff  seized  goods 
which  he  afterwards  relinquished,  on  a  wrong 
supposition  that  they  belonged  to  some  trustees, 
and  returned  nulla  bona.  In  an  action  for  the 
false  return  : — Held,  that  as  the  party  by  execut- 
ing the  warrant  of  attorney  was  estopped  from 
•objecting  to  the  incorrectness  of  the  names,  the 
sheriff  could  not  make  it  a  defence  to  the  action. 
Reete^  v.  Slater,  7  B.  &  C.  486  ;  1  M.  &  R. 
265. 

Where  a  party  is  sued  by  a  wrong  name,  and 
suffers  judgment  to  go  against  him,  without 
attempting  to  rectify  the  mistake,  he  cannot 
Afterwards,  in  an  action  against  the  sheriff  for 
false  imprisonment,  complain  of  an  execution 
issued  against  him  by  that  name.  FUlier  v. 
Magnay,  6  Scott,  N.  li.  588  ;  1  D.  &  L.  40  ;  5 
M.  &  G.  778. 

Arbitration — ^Award  not  made  within  Time.] 
— ^Where  a  cause  was  referred  to  an  officer  of  the 
<X)urt  under  the  compulsory  powers  of  17  &  18 
Vict  c.  125,  and  the  award  was  not  made  within 
three  months,  and  the  time  was  not  enlarged  by 
the  court  or  a  judge,  or  by  the  written  consent  of 
the  parties,  as  required  by  s.  15,  but  they  con- 
tinued to  attend  before  the  arbitrator  after  the 
expiration  of  the  three  months'  without  objec- 
tion : — Held,  that  the  party  against  whom  judg- 
ment had  been  signed  upon  the  award  was  es- 
topped from  alleging  that  there  had  been  no 
written  consent  to  the  enlargement.  2'yerman 
V.  Sm'Uh,  6  El.  &  Bl.  G19  ;  25  L.  J.,  Q.  B.  359  ;  2 
Jur.,N.  S.  860. 

Trial  before  CommiMioner.]— A  cause  was 
tried  without  a  jury  before  a  commissioner  of 
nisi  prius,  not  a  judge  of  the  superior  courts. 
The  parties  consented,  and  the  judge  in  open 
court  sanctioned  this  course ;  but  there  was 
neither  a  judge's  order  nor  a  consent  in  writing. 
The  unsucces.^ul  party  having  moved  for  a  new 
trial  : — Held,  that  the  commissioner  having 
general  jurisdiction  to  try,  the  parties  were  pre- 
cluded by  their  conduct  from  questioning  the 
verdict  on  account  of  the  absence  of  these  pre- 
liminaries. Andrews  v.  Elliott ^  5  KI.  &  Bl. 
502  ;  25  L.  J.,  Q.  B.  359  ;  2  Jur.,  N.  S.  663. 

Bankrupt  holding  himself  ont  as  a  Trader.] 
— A  man,  not  a  trader,  fraudulently  contracted 
a  debt,  representing  himself  to  the  creditor  to 
be  a  trader.  He  subsequently  became  a  trader, 
and  the  debt  was  proved  under  his  bankruptcy. 
The  commissioner  refused  him  his  certificate,  on 
the  ground  of  his  fraudulent  conduct : — Held, 
that  having  represented  himself  as  a  trader  in 


the  transaction,  he  could  not  be  heard  to  say 
that  he  was  not  so  for  the  purpose  of  protecting 
himself  from  the  consequences.  Letliry  Ex 
parU,  25  L.  J.,  Bk.  37  ;  2  Jur.,  N.  S.  822  — 
L.  J. 

Sale  by  Anetion.] — Property  was  put  up  for 
sale  by  public  auction  under  the  order  of  the 
Court  of  Chancery,  and  it  was  knocked  down  as 
unsold,  there  being  no  bid  up  to  the  reserved 
price.  Before  the  auctioneer  had  left  the  desk, 
C.  agreed  to  purchase  the  property  at  the  re- 
served bidding,  and  signed  the  contract  and  paid 
the  deposit  : — Held,  that  he  was  estopped  from 
disputing  the  sale  as  not  being  a  sale  by  auction, 
and  that  he  could  not  repudiate  his  purchase. 
Mse  V.  Barnard,  6  Jur.,  N.  »S.  621. 

Sale  of  Ooods — ^Inyoiee.] — It  is  competent  to 
a  party,  whose  name  appears  at  the  head  of  an 
invoice  as  the  vendor  of  certain  goods,  to  shew 
that  he  was  not  the  seller,  and  that  the  invoice 
was  only  made  out  in  those  terms,  and  included 
those  goods,  for  the  convenience  of  the  real  par- 
ties to  the  contract.  Jloldhuf  v.  Elliott,  5  H. 
&  N.  117  ;  29  L.  J.,  Ex.  134 ;  8  W.  R.  192. 

Validity.] — A.,  a  ti-adcr,  who  was  in  diffi- 
culties, and  apprehensive  that  his  goods  would 
be  taken  in  execution,  entered  into  an  agreement 
with  B.  that  A.  should  leave  his  place  of  busi- 
ness, and  B.  should  take  possession  of  it  and  hia 
goods,  A.  giving  him  an  invoice  of  them  as  upon 
a  sale,  and  also  a  receipt  for  the  supposed  pur- 
chase-money. This  having  been  done  accord- 
ingly, B.  took  the  goods,  and  afterwards  con- 
verted them  to  his  own  use.  A.  having  brought 
trover  : — Held,  that  he  was  not  estopped  from 
shewing  the  nature  of  the  transaction,  and  that 
there  never  had  been  any  I'eal  sale  to  B.  Bowet 
V.  Foster,  2  H.  &  N.  779 ;  27  L.  J.,  Ex.  262  ;  4 
Jur.,  N.  S.  95. 

Concorrenee  in.] — The  plaintiff,  being  a 

widow,  but  not  representative  of  her  deceased 
husband,  was  in  possession  of  goods  which  had 
belonged  to  him.  She  married  B.,  supposing  him 
to  be  single,  and  lived  with  him  in  the  house  in 
which  the  goods  were.  The  goods  being  dis- 
trained for  rent,  B.  sold  to  the  defendant  so 
many  of  them  as  sufficed  to  pay  off  the  dis- 
tress, and  the  plaintiff  authoiized  the  sale.  A 
month  afterwards  B.  was  convicted  of  bigamy  : 
— Held,  that  the  plaintiff  could  not  recover  in 
an  action  against  the  defendant  for  the  value  of 
the  goods,  first,  because  she  had  no  title  to 
them  ;  and,  secondly,  because  she  was  bound  by 
her  concurrence  in  the  sale.  Waller  v.  Drake- 
ford,  1  El.  k  BL  749  ;  22  L.  J.,  Q.  B.  274  ;  17 
Jur.  853. 

Hotioe  to  Creditor  that  Bill  of  Sale  given 
by  Debtor.] — The  fact  that  an  execution  credi- 
tor was,  at  the  time  when  his  debt  was  con- 
tracted, aware  that  his  debtor  had  given  a  bill 
of  sale  of  chattels,  does  not  prevent  his  avail- 
ing himself  of  the  objection  that  it  has  not 
been  registered.  Edioards  v.  Edtoards,  2  Ch. 
D.  291  ;  45  L.  J.,  Ch.  391  ;  34  L.  T.  472  ;  24  W.  R. 
713— C.  A. 


9.  Pleading. 
When  Necessary. ]— Matter  of  estoppel  in  paia 
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may  be  pleaded.  Sanderson  v.  Collman,  4  M. 
&  G.  209  ;  4  Scott,  N.  R.  638. 

An  estoppel  in  pais  in  general  need  not  be 
pleaded  to  make  it  obligatory,  and  it  binds  the 
jury  as  well  as  the  parties,  whatever  be  the  form 
of  pleading.  Freeman  v.  Cooke,  6  D.  &  L.  187  ; 
2  Ex.  664  ;  18  L.  J.,  Ex.  114  ;  12  Jur.  777. 

A  replication  by  way  of  estoppel  may  be  re- 
plied to  a  plea  of  liberum  tenementum  ;  and  if 
the  plaintiff  does  not  avail  himself  of  that 
liberty,  but  merely  joins  issue  on  the  plea,  the 
matter,  which  might  have  been  so  replfed,  is  not 
conclusive  evidence  in  his  favour,  but  is  merely 
evidence  to  go  to  the  jury.  Faversliam  (^Lord) 
v.  Emerson,  11  Ex.  385  ;  24  L.  J.,  Ex.  254. 

Ck>nteiitfl.] — A  committee  of  a  company  was 
empowered,  by  a  deed  executed  by  the  defen- 
dant and  others,  to  ceitify  what  sum  was  neces- 
sary for  discharging  the  debts  of  the  company, 
and  their  certificate  was  to  be  conclusive  as  to 
the  amount.  The  committee  certified  that  the 
sum  of  17,9862.  was  necessary,  and  that  the  sum 
of  529/.  was  the  defendant's  proportion,  which 
he  was  called  on  to  pay  to  the  plaintiff,  as 
trustee  under  the  deed  ;  of  the  529Z.,  the  defen- 
dant had  paid  150Z.,  under  a  former  certificate  to 
the  same  effect,  and  he  was  told  that  credit 
would  be  given  him  for  that  payment.  In  an 
action  for  the  529Z.,  the  plaintiff  having  joined 
issue  on  a  traverse  of  an  allegation,  that  *'  the 
committee  had  certified,  as  the  fact  was,*'  that 
the  sum  of  17,986Z.  was  required  for  payment  of 
the  debts  of  the  company  : — Held,  that  the  de- 
fendant was  not  estopped  from  shewing  that  by 
reason  of  this  payment  of  the  160Z.,  the  fact  was 
not  that  17,9862.  was  required  as  aforesaid. 
WUs(m  v.  Butler,  4  Bing.  N.  C.  748  ;  S,  C,  nom. 
WUson  V.  Wilson,  6  Scott,  540  ;  1  Am.  333. 


ESTREAT. 

See  CRIMINAL   LAW   (RECOGNIZANCE). 


EVIDENCE. 

I.  Admissions,  Entbies,  and  Deglaka- 

TIONS. 

1.  Admts^imis. 

a.  By  Parties  Themselves. 

i.  In  what  Capacity,  1156. 

ii.  By  Gondact,  1157. 

iii.  On  what  Occasions,  1159. 

iv.  Extent  and  Effect  of,  1162. 
h.  By  Agents  and  Servants. 

i.  Capacity,  1163. 

ii.  Letters  of,  1165. 

c.  By  Persons  referred  to,  1167. 

d.  By  Counsel,  1168. 

e.  By  Solicitors,  1169. 

/.  By  Co-Trespassers  or  Co-Conspi- 
rators, 1170. 

g.  Admissions  without  Prejudice, 
1171. 

2.  Deelarations. 

a.  In  General,  1172. 
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h.  Of  Deceased  Persons,  1172. 

c.  Representative  Parties,  1176. 

d.  Testators,  1177. 

e.  Of    Parties  formerly  Interested, 

1178. 
/.  Of  Attesting  Witnesses,  1181. 
g.  In  Questions  of  Pedigree. 

i.  Who  may  make  Declarations, 

118L 
ii.  Post  litem  motam,  1184. 
iii.  For  what  Purpose,  1186. 
//.  Reputation  as  to  Boundaries  and 

Basements,  1186. 
i.  Reputation  as  to  Individual?,  1192. 
3.  Entries. 

a.  Of  Deceased    Persons  generally, 

1193. 

b.  Particular  Persons. 

i.  Tradesmen    and    Merchants, 

1195. 
ii.  Solicitors,  1196. 
iii.  Partners,  Clerks,  and  Agents, 

1197. 
iv.  Stewards,      Receivers,      and 

Collectors,  1199. 
V.  Parties    formerly  Interested, 

1203. 
vi.  Other  Persons,  1204. 


II.  Pbesumptions. 

1.  Right  to    Land,     Easements,    jIy., 

1206. 

2.  As  to  Identity,  1210. 

3.  Of  Birth,  Sanity,  and  Death,  1212. 

4.  As  to  Doenments, 

a.  Stamp,  1215. 
h.  Execution,  1215. 
e.  Date,  1216. 

d.  Erasures,  Alterations,  and  Inter- 

lineations, 1217. 
6.  As  to  other  Matters,  1218. 
6.  Matters  Jndieially  Kotieed,  1223. 

III.   DOCUMENTABY  EVIDENCE. 

1l*  Public  and  Offioial  Dooimiexits. 

1.  Journals  a7id  Aets  of  Parliamefit, 

1226. 

2.  Gazettes  and  Aets  of  State,  1226. 

3.  Foreign,  Colmiial,  and  Indian  Boev- 

nients  and  Laws,  1228. 

4.  Certijieates,  1232. 

5.  Anciefit  Surreys  and  Terriers,  1234. 

6.  Parish  andiVan-Paroehial Registers, 

1237. 

7.  Registrar- General' s    Certificates  of 

iiirths,  Deatlis,    diid    Marriages, 
1239. 

8.  Foreigti  Registers  of  Births,  DeathSy 

and  Marriages,  1240. 

9.  Other  Registers, 

a.  Trade  Marks,  1241. 
h.  Patents. — ^6*  Patbnt. 

e.  Ships. — See  Shipping. 
d.  Land. — See  Deeds. 

10.  Parish  Books,  1241. 

11.  Orders  of  Poor  Law  CommissionerSy 

1243. 

12.  Books  of  Quarter  Sessions,  1243. 

13.  Books  of  Corporatiirns   and    Com- 

panies,  1243. 

14.  Log  Boohs,  1245. 

15.  Lighthouse  Journals,  1243. 

16.  Other  Public  Books,  1245. 
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17.  Other  Public  Documewts^  1248. 

18.  CouH  Rollft,  1249. 

19.  Exaofhined  and   Certified    Extracts 

and  CojpieSf  1252. 

B.  Jndioial  Dooimients. 

1.  Judgments,  1254. 

2.  Verdicts  and  Nisi  Prius  Records, 

1255. 

3.  Rules  and  Orders  of  Court,  1257. 

4.  Writs,  WarrarUs^arhd  Retums,12o7 , 
6.  Inquisitions,  1269. 

6.  County  Court  Proceedings,  1261, 

7.  Proceedings  before  Magistrates. 

a.  Orders,  1261. 

h,  Oommitmenta    and     Convictions, 
1262. 

c.  Depositions,  1264. 

d.  Statements  of  Parties,  1265. 

8.  Chancery  Proceedings. 

a.  Bills  and  Answers,  1265. 

b.  Depositions,  1267. 

c.  Decrees  and  Orders,  1269. 

O.  Other  Dooumenta. 

1.  fietters. 

a.  Date,  1270. 

b.  Posting  and  Delivering,  1271. 

c.  Contents,  1274. 

d.  Putting  in  and  Reading,  1275. 

e.  Copies  and  Drafts,  1277. 
/.  Construction,  1278. 

g.  Proof  by  Antiquity,  1278. 

2.  Cheques  and  Counterfoils,  1278. 

3.  Receipts,  1280. 

4.  Advertisements,  1284. 

6.  Family  Writings  and  Papers,  1285. 

6.  Mural  and  Monumental  Inscriptions, 

1287. 

7.  Ancient   Leases,    Agreements,    and 

Title  Deeds,  1288. 

8.  Plans  aiid  Maps,  1289. 

9.  Tf7/Z*,  1291. 

10.  Deeds,  1295. 

11.  Telegrams,  1297. 

12.  Historical,  Literary y  and  Scientific^ 

Boohs,  1297. 

13.  Photographs,  1298. 

D,  Parol  Evidence  to  Explain  Boon- 
ments. 

1,  Ambiguity,  1298. 

2,  Particular      Words,     Terms,    and 

Phrases,  1303. 

3,  Reference  to  other  Documents,  1307. 

4,  As  to  Subject-matter  of  Contracts, 

1309. 
6.  As  to  Parties,  1312. 

6.  To  Vanj  or  EoBplaiii  Operation  of 

Contract,  1314. 

7.  As  to  Coimderation,  1320. 

8.  Usages  and  Customs  of  Coimtry,  1322. 

9.  Usages  and  Customs  of  Trade, 

a.  Principle  of  Admissibility,  1325. 

b.  What  Customs,  1327. 

c.  Aa  to  Parties  to  Contracts,  1328. 

d.  Mode,  Amount,  and  Time  of  Pay- 

ment, 1330. 

e.  Quality  and  Description  of  Goods, 

1383. 
/.  Invoices,  Bills  of  Lading,  Charter- 
parties,  and  Insurance  Policies, 
1334. 
10.  As  to  Terms  of  Deed,  1341. 
TOL,  III. 
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11.  Judicial  Proceedings  and  Records, 

1343. 

12.  Erasures  or  Alterations,  1343. 


E.  Secondary  Evidence  as  to  Bocn* 
mentfl. 

1.  When  OrigifuUs  Necessary,  1344. 

2.  Wh^  Originals  Lost,  1346. 

3.  Proof  of  Search,  1348. 

4.  Proof  of  Stamjp,  1350. 

6,  O riginals  not  Capable  of  Production, 

1353. 
6.  What  is  Good  Secondary  Evidence, 

1354. 

rv,  Pboduction     and     Admission     op 
Evidence. 

1.  In  General. 

a.  Duty  of  Judge,  1358. 

b.  Relevancy,  1360. 

<T,  AfiSrmative  of  the  Issue  must  be 
Proved,  1364. 

d.  In  Beply,  1865. 

e.  Summing  up,  1867. 

2,  Where  Evidence  in  Writing,  1367. 
8,  Notice  to  Produ4ie  Documents. 

a.  Under    Judicature    Acts.  —  See 

Discovert. 

b.  In  other  Cases  when  Necessary, 

1369. 

c.  Proof  of  Identity  or  Character  of 

Document,  1372. 

d.  Form  of  Notice,  1373. 

e.  Service  of  Notice,  1373. 

f.  Documents  in    Hands    of   Third 

Party,  1376. 

g.  Consequence  of  Production,  1379. 
h.  Consequence  of   Non-Production, 

1379. 

4.  Notice  to  Admit,  1381. 

5.  Putting  in  Documents,  1383. 

6.  Attesting  Witnesses  to  Documents. 

a.  When  Necessary,  1883. 

b.  Where  Party  Claims  an  Interest, 

1385. 

c.  After  Notice  to  Produce,  1386. 

7.  Impounding  Doovments,  1386. 

V.  Attendance  of  Witnesses. 

1.  Process, 

a.  Subpoena  generally,  1886. 

b.  Witness  in  Scotland  or  Ireland, 

1388. 
e.  Prisoners,  1388. 

d.  Crown  Office,  1389. 

e.  Issuing   from   Quarter   Sessions, 

1389. 

2.  Service,  1389. 

3.  Subpmna  duces  tecum. 

a.  Generally,  1390. 

b.  In  Case  of  Solicitors,  1892. 

4.  Expenses  and  Conduet-money. 

a.  Tender  and  Payment,  1395. 

b.  Remedy  of  Witness,  1396. 

5.  Allowance  on  Taxation  of  Costs. 

a    Parties,  1397. 
b.  Professional  Witnesses,  1399. 
c  Foreign  Witnesses,  1401. 
d.  Material  or  Otherwise,  1402, 
e^  Expenses,  1406. 

6.  Remedy  for  Non- Attendance. 

a.  Attachment,  1408. 

b.  Action,  1411. 

P  P 
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c,  Asaessment   of    Beoompenfle    by 
Court,  1413. 
7.  Protection  from  Arrest^  1413. 

VL  Examination  of  Witnesses. 

1.  Competency  generally, 

a.  Effect  of  Statutes,  1413. 

h.  Want  of  Reason  or  Religion,  1414. 

c.  Where    Corroboration    Necessary, 

1415. 

d.  Other  Cases. 

L  Incompetency,  1416. 

it.  Counsel,  1416. 
iii.  Solicitors,  1416. 
It.  Arbitrators,  1423. 

y.  Public  Officers   and    Others, 
1424. 

2.  Swearing,  1427. 

3.  Examination,  1429. 

4.  Ordering  out  of  Court,  1431. 
6.  Rff resiling  Memory^  1432. 

6.  Opinion, 

a.  In  General,  1435. 

h.  As  to  Handwriting,  1488. 

7.  Tendency  to  Criminate,  1441. 

8.  Contrary  to  Policy  and  Decency, 

9.  Leading  Questions,  1446. 

10.  As  to   Contents  of  Written  Docu- 

me7its,  1447. 

11.  Cross- Examination,  1449. 

12.  Recalling,  1454. 

13.  Re- Examination  a7id  Reply,  1454. 

14.  Impeachment  of  Credit,  1457, 
16.  Character,  1461. 

19.  Perjury,  1462. 

VII,  Examination   op  Witnesses  tjndeb 
Commission  ob  Mandamus. 

1.  Jurisdiction  generally,  1462. 

2.  Writ  of  Mandamus, 

a.  In  General,  1463. 
h.  To  India  under  13  Qeo.  3,  c.  63, 
8.  40, 1463. 

3.  When  Witness  Abroad. 

a.  When  Granted,  1465. 

b.  Time  of  Application,  1467. 

c.  Stay  of  Proceedings,  1468. 

d.  Form  of  Application  and  Order, 

1468. 

4.  Whe7i  Witness  within  Jurisdiction, 

a.  In  what  Actions,  1470. 

b.  Practice,  1470. 

5.  Compelling  Attendance  of  Witnesses, 

1471. 

6.  Form  and  Execution  of  Commission, 

1471, 

7.  Notice  of  Proceedings,  1476. 

8.  Fees,  1476. 

9.  Quashing  Commission,  1476. 

10.  When    Deposit  imis    may    be    Used, 

1476. 

11.  Costs,  1482. 

VIII.  Evidence  on  Affidavit. 

1.  Before  whom  Taken, 

a.  Commissioners  in  England,  1484. 

b.  In  Ireland  or  Scotiand,  1486. 

c.  Officials  Abroad,  1486. 

2.  By  whom  made,  1487. 

3.  Foi'm  and  Title, 

a.  Names  and  Description  of  Parties, 
1488. 


b.  Contents. 

i.  Certainty,  1492. 
ii.  Addition  and  Description  of 

Deiwnent,  1493. 
iii.  Signature,  1495. 

4.  Jurat,  1495. 

5.  \\nie7i  Stale,  \i9%, 

6.  Of  Merits,  U%9, 

7.  Fili7ig,  1500. 

8.  Taking  off  File,  1502. 

9.  Exhibits,  1504. 

10.  Office  Ci>pies,  1.505. 

11.  User  of 

a.  Generally,  1506. 

b.  Leave  to  Read,  1508. 

c.  Containing    Irreleyant    or    Scan- 

dalous Matter,  1509. 

d.  Fresh  Evidence  and  in  Reply,  1510. 

e.  Consent  to  Trial  by,  1512. 
/.  CroBs-Examination,  1513. 
g.  Other  Cases,  1515. 

IX.  Costs  of  Evidence. 

1.  Of  Witnesses. — See  svpra,  VII.  5. 

2,  Of  Preparation  for  Trial,  \h\^. 


I.    ADMISSIONS,    ENTRIES,   AND 
DECLARATIONS. 

1.  Admissions. 

a.  By  Parties  ThezaaelvM. 

i.  In  what  Capacity, 

Trustee.] — A  defendant  may  give  in  evidence 
the  declarations  or  admissions  of  the  plaintiff  on 
the  record  to  defeat  the  action,  although  such 
plaintiff  appears  to  be  only  trustee  for  a  third 
peraon.  Bauerman  v.  Radenius,  7  T.  B.  663  ;  2 
Esp.  653.  And  see  Lane  v.  Chandler,  3  Smith, 
73  ;  Duke  v.  Aldridge,  7  T.  R.  665  ;  11  Bast,  584,  n. 

Cestni  qne  trust.] — In  an  ejectment  by  a  trus- 
tee in  fee,  and  by  a  cestui  que  trust  for  life,  the 
question  was  as  to  parcel  or  no  parcel ;  no  evi- 
dence was  offered  on  the  demise  by  the  cestui  que 
trust,  but  the  defendant  tendered,  in  evidence, 
a  deed  by  the  cestui  que  trust  (who  had  been  in 
possession),  as  an  admission  by  a  parly  substan- 
tially interested  in  the  suit : — Held,  that  as  the 
deed  was  not  clearly  and  unambiguously  against 
the  interest  of  the  cestui  que  trust,  and  as  it  ap- 
peared by  it  that  she  obtained  an  advantage 
under  the  deed,  there -was  a  balance  of  interest, 
and  her  declaration  was  admissible.  Doe  d.  Row' 
landson  v.  Wainwright,  3  N.  &  P.  598 ;  8  A.  & 
E.  691  ;  1  W.,  W.  &  H.  508  ;  3  Jur.  7. 

In  order  to  let  in  the  declarations  of  a  cestui 
que  trust  as  evidence  against  his  trustee,  in  an' 
action  in  which  the  trustee  is  the  plaintiff  on  the 
record,  it  must  clearly  appear  that  the  action  is 
brought  for  the  benefit  of  such  cestui  que  trust. 
May  V.  Taylor,  6  M.  &  G.  261 ;  6  Scott,  N.  E. 
974  ;  12  L.  J.,  G.  P.  314  ;  7  Jur.  515. 

A  declaration  made  by  a  person  who  afterwards 
assumes  and  is  sued  in  the  character  of  adminis- 
tratrix cannot  be  used  in  equity  as  an  admission 
made  by  a  party  in  the  cause ;  and  this  although 
she  may  combine  the  character  of  cestui  que  trust 
with  that  of  administratrix.  Legge  v.  Edioards, 
25  L.  J.,  Ch.  125. 

Guardian.]  — ^Wlierc    a    minor    sues   by   his 
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guardiaiii  the  declaration  of  the  guardian  is  not 
evidence  against  the  plaintiff.  Qfioling  v.  Ely, 
2  Stark.  366. 

Neither  are  declarations  of  a  prochein  amy, 
made  before  action,  admissible  for  the  defendant. 
Webb  V.  Smith,  R.  &  M.  106  ;  1  C.  &  P.  337. 

SepiMentation.]— The  declarations  of  a  party 
saing  as  a  representative  of  others,  made  befo;% 
he  became  such,  are  evidence.  Smith  v.  Morgan^ 
2  M.  &  Rob.  267.  Contra,  Fcnwick  v.  Thornton, 
M.  &  M.  61.  And  see  Metters  v.  Broton,  1  H.  & 
C.  691  ;  32  L.  J.,  Ex.  138, 140. 

In  an  action  against  several,  a  statement  made 
by  one  is  receivable,  as  the  plaintiff  may  pi-oceed 
by  steps  to  fix  each  separately.  Whitford  y. 
Tutin,  6  C.  &  P.  228  ;  4  M.  &  Scott,  166  ;  10  Ring. 
396. 

Sttbstitiited  Defendant.]  —  An  action  was 
brought  against  A.,  who  was  a  shareholder  in  a 
company,  to  recover  the  price  of  goods  supplied 
to  the  company,  to  which  he  pleaded  the  general 
issue.  After  the  action  an  order  was  made  under 
11  &  12  Vict.  c.  45,  for  this  dissolution  and  wind- 
ing up  of  the  company,  and  R.  was  appointed 
official  manager.  The  plaintiff  having  obtained 
leave  from  the  Court  of  Chancery  to  take  pro- 
ceedings at  law,  a  judge's  order  was  made  to  sub- 
stitute R.  as  the  defendant  in  the  action  instead 
of  A.  ;  and  a  suggestion  was  entered  on  the  re- 
cord accordingly,  which  stated  that  '*  the  action 
was  commenced  and  had  thence  hitherto  been 
prosecuted  against  A.,  as  a  person  authorized  to 
be  sued  as  the  nominal  defendant  on  behalf  of 
the  company  :" — Held,  that  acts  and  declarations 
of  A.,  while  he  was  the  defendant  on  the  record, 
were  not  receivable  on  the  trial.  Armstrong  v. 
Xormandy,  6  Ex.  409  ;  19  L.  J.,  Ex.  343  ;  14  Jur. 
679. 

Where  Defendant  not  Called.]  —  Although, 
where  there  is  no  evidence  in  itself  to  affect  a 
defendant,  the  mere  fact  that  he  is  not  called  as 
a  witness  is  not  sufficient  to  sustain  a  verdict 
against  him  ;  yet  if  there  is  some  evidence  against 
him  (as  an  implied  admission  on  his  part),  then 
the  circumstance  that  he  is  not  called  to  explain 
it  may  be  enough  to  turn  the  scale  and  sustain  the 
verdict.    JPXewen  v.  Cotching,  27  L.  J.,  Ex.  41. 

In  an  action  for  conversion  of  a  bill  of  exchange, 
it  being  proved  that  the  defendant  had  said,  in 
answer  to  a  demand  for  it,  that  he  could  not  give 
it  up  because  it  had  been  burnt,  and  he  not  being 
filled  as  a  witness  : — Held,  that  the  case  was 
rightly  left  to  the  jury,  and  that  their  verdict  for 
the  plaintiff  was  justified  by  the  evidence.    lb, 

ii.  By  Conduct, 

Admitting  Validity  of  Award.]— A  trespasser 
inclosed  and  occupied  a  piece  of  land,  part  of 
the  waste  at  a  roadside.  Refore  he  had  been  in 
possession  twenty  years  an  inclosure  act  was 
passed,  and  an  award  made,  by  which  the  piece 
of  land  was  treated  as  part  of  the  waste  of  the 
manor,  and  allotted  to  the  owner  of  the  adjoining 
freehold,  who  admitted  the  validity  of  the  award, 
by  entering  upon  other  lands  part  of  the  same 
waste  under  the  award : — Held,  that  such  ad- 
mission, being  against  the  interest  of  the  person 
making  it,  was  evidence  that  the  land  in  question 
had  been  part  of  the  waste  of  the  manor,  and 
that,  therefore,  the  prescription  by  which  the 


trespasser  and  his  successors  could  claim  the  land 
against  the  adjoining  owner  ran  from  the  date  of 
the  award,  and  not  from  the  date  of  the  trespass. 
Redmnn  v.  Oery,  or  Gery  v.  JRedm/tn,  1  Q.  R.  D. 
161  ;  45  L.  J.,  Q.  R.  267  ;  24  W.  R.  270. 

In  an  action  for  work,  to  which  the  defendant 
pleads  the  general  issue,  a  statement  made  by 
the  plaintiff  that  the  claim  which  forms  the  sub- 
ject of  the  action  was  referred  to  an  arbitrator, 
who  found,  by  his  award,  that  nothing  was  due 
to  the  plaintiff,  is  evidence  against  Mm  under 
the  issue  raised  by  that  plea.  Murray  v.  Gregory , 
6  Ex.  468  ;  19  L.  J.,  Ex.  355  ;  14  Jur.  556. 

Bequefting  Witneiief  to  make  Falie  State- 
ments.]— The  fact  that  one  of  the  parties  to  an 
action,  who  is  not  himself  examined  as  a  witness, 
has  requested  other  persons  to  make  false  state- 
ments at  the  trial,  may  be  proved  as  evidence 
against  his  whole  case,  as  being  equivalent  to  an 
admission  -by  him  that  it  is  not  a  good  and 
genuine  case.  And  it  makes  no  difference  that 
the  party  thus  attempting  to  procure  false  testi- 
mony is  bringing  tnc  action  not  on  his  own 
account,  but  for  injuries  done  to  his  vrife. 
Moriarty  v.  Zandon,  CJuttham  and  Dover  Hail' 
way  QwijMiny,  5  L.  R.,  Q.  R.  314  ;  39  L.  J.,  Q.  R. 
109  ;  22  L.  T.  163  ;  18  W.  R.  625. 

In  an  action  bv  husband  and  wife,  for  an  in- 
jury to  the  wife  by  the  negligence  of  a  railway 
company,  witnesses  were  caJled  by  the  company, 
who  proved  that  the  husband  and  a  clerk  in  the 
office  of  the  plaintiff's  attorney  had  joined  in  re- 
questing them 'to  give  evidence  in  support  of 
their  case,  although  they  knew  that  the  witnesses 
were  not  present  at  the  accident : — Held,  that 
the  evidence  ought  to  be  received,  as  amounting 
to  an  admission,  by  conduct,  that  the  plaintiff's 
case  was  not  a  good  and  genuine  one.    Jb, 

Statements  within  Hearing.] — A  statement 
made  in  the  plaintiff's  hearing,  although  not  in 
her  presence,  is  evidence  against  her.  yeilc  v. 
Jakle,  2  C.  &  K.  709. 

Seeeiying  Letters.]  —Letters  making  a  demand 
on  the  defendant,  which  he  did  not  answer,  but 
in  an  interview  with  the  writer  gave  an  unsatis- 
factory account  of  the  demand  made  in  them, 
are  admissible  against  him,  though  they  contain 
statements  of  facts  shewing  how  the  demand 
arose.  Gaitkill  v.  Skene,  14  Q.  R.  664  ;  19  L.  J., 
Q.  R.  275  ;  14  Jur.  697. 

A  letter  received  from  a  third  person,  and  given 
by  the  plaintiff  to  the  defendant,  is  not  evidence 
against  the  plaintiff.  Cottle  v.  Cliampion,  Peakc's 
Add.  Cas.  45. 

Rut  letters  found  in  a  bankrupt's  possession 
are  evidence  to  shew  that  he  received  information 
that  the  fact  mentioned  in  the  letters  took  place. 
Cotton  V.  James,  M.  &  M.  277  ;  3  C.  &  P.  606. 

The  plaintiff  did  the  builder's  work,  and  C.  the 
carpenter's  work,  to  a  house  occupied  by  the  de- 
fendant. An  agent  for  the  plaintiff,  and  C.  sent 
their  separate  bills  to  the  defendant  in  a  letter, 
signed  by  them  per  proc,  requesting  payment. 
The  defendant  wrote  to  C.  in  answer,  that  the 
plaintiff  had  been  expressly  informed  that  the 
work  was  to  be  paid  for  by  the  landlord.  The 
plaintiff  saw  this  letter  shortly  after  it  was 
written,  and  did  not  at  the  time  deny  the  facts 
stated  in  it : — Held,  that  the  letter  was  admissible 
against  the  plaintiff.  C4imo  v.  Steer,  6  H.  &  N. 
628  ;  29  L.  J.,  Ex.  281. 
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So  a  letter  from  the  plaintiff's  attorney  to  the 
defendant,  coupled  with  the  fact  that  it  has  not 
been  answered,  maj  be  eyldence  against  him. 
Keen  v.  Priest,  1  F.  &  F.  314. 

The  plaintiff  haying  written  a  letter  to  the  de- 
fendant, which  the  latter  did  not  answer,  the 
plaintiff's  counsel  at  the  trial  called  for  it  under 
a  notice  to  produce,  and  wished  to  give  evidence 
of  its  contents  : — Held,  that  such  evidence  was 
not  admissible ;  but  that  if  by  the  letter  the 
plaintiff  demanded  a  certain  sum,  so  much  only 
of  the  copy  of  it  might  be  read  as  stated  the  sum 
demanded.    Fairlie  v.  Denton,  3  C.  &  P.  103. 

Sanity  of  Testator.  ]— Upon  a  question  as  to 
the  general  sanity  of  a  devisor,  letters  addressed 
to  him  in  his  lifetime,  by  persons  since  dead, 
who  were  well  acquainted  with  him,  and  found 
amongst  his  papers  after  his  death,  with  the  seals 
unbroken,  and  m  which  he  is  addressed  as  a  per- 
son of  sound  mind,  are  not  evidence,  unless  it  is 
shewn  that  the  devisor  answered  such  letters,  or 
did  some  other  act  in  relation  to  thcml  Doe  d. 
Tatham  v.  Weighty  6  N.  &  M.  132  ;  1  H.  &  W. 
729. 

Preienee  at  Keating.]— In  an  action  by  the 
plaintiffs  for  work  done,  as  engineers  for  a  rail- 
way company,  of  which  the  defendant  was  a 
member  of  the  provisional  committee,  the  plain- 
tiffs gave  in  evidence  certain  resolutions  of  tiie 
committee  made  at  meetings,  at  which  the  defen- 
dant was  present.  The  defendant  offered  in 
evidence  a  resolution,  to  the  effect  that  engineers 
should  be  employed,  but  that  the  members  of  the 
provisional  committee  were  not  to  incur  any  per- 
sonal responsibility;  but  at  that  meeting  the 
plaintiffs  were  not  present : — Held,  that  the  re- 
solution was  not  receivable.  Rennie  v.  Clark, 
5  Ex.  292. 

On  the  winding  up  of  a  company  a  committee 
of  inquiry  was  appointed,  and  the  defendant  had 
handed  to  him  the  minute-book,  containing  reso- 
lutions entered  by  the  secretary  : — Held,  that  he 
was  sufficiently  a  party  to  such  resolutions  as  to 
make  them  evidence  against  him.-  Aihmtal  v. 
Sereombe,  5  Ex.  147  ;  6  Railw.  Gas.  224-^.  Ch. 

Xiitake  in  Law.]— The  effect  of  an  admission 
may  be  altered  if  the  admission  arises  from  a 
mistake  in  law.  Xewton  v.  Liddiard,  6  Railw. 
Cas.  42  ;  12  Q.  B.  925  ;  18  L.  J.,  Q.  B.  53. 

The  general  doctrine,  that  a  party  is  at  liberty 
to  prove  that  an  admission  made  by  him  was 
mistaken  or  untrue,  and  is  not  estopped  by  it 
unless  another  ])crson  has  been  induced  by  it  to 
alter  his  condition,  is  applicable  to  mistakes  in 
respect  of  legal  liability  as  well  as  in  respect  of 
facts.    lb. 


iii.  On  what  Occasions. 

Snbaeribing  Deed.]— The  merely  having  sub- 
scribed any  paper  writing  as  a  witness  is  not 
sufficient  to  charge  the  witness  with  notice, 
unless  it  is  proved  that  he  knew  the  contents. 
Harding  v.  Crethorn,  1  Esp.  57  ;  8,  P.,  Sweet- 
ing V.  A»2)lin,  7  M.  &  W.  172  ;  1  H.  &  W.  6. 

In  the  absence  of  evidence  to  the  contrary, 
there  is  a  legal  presumption  that  a  man  knows 
the  contents  of  a  deed  which  he  executes.  Cooper, 
In  re,  Cooper  v.  Vesey,  20  Ch.  D.  611 ;  61  L.  J., 
Ch.  862  ;  47  L.  T.  89  ;  30  W.  R.  648. 


Beeitals.l — Recitals  in  documents  are  no  evi- 
dence of  what  is.  there  recited,  though  actual 
possession  in  conformity  therewith  would  consti- 
tute a  primil  facie  title.  BrUtoto  v.  Cormieany 
3  App.  Cas.  641. 

Recitals  in  a  deed  tendered  but  not  executed 
were  held  admissions  by  the  parties  on  whose 
behalf  the  deed  was  prepared,  but  capable  of 
being  rebutted.  Dulley  v.  Bulley,  9  L.  R.,  Ch. 
7^9  ;  44  L.  J.,  Ch.  79  ;  80  L.  T.  848  ;  22  W.  R. 
779. 

By  a  memorandum,  the  trustees  of  turnpike- 
roads  agreed  to  let,  and  H.  agreed  to  take,  a  lease 
of  tolls,  with  an  undertaking  by  H.  and  his 
sureties  for  the  due  accounting  therefor.  "  Wit- 
ness the  hands  of  E.  W.  D.  and  E.  F.,  two  of  the 
trustees  of  the  turnpike-roads,  and  of  W.  F.  and 
his  sureties  :  " — Held,  in  an  action  by  the  clerk 
to  the  trustees  against  one  of  the  sureties,  who 
was  proved  to  have  signed  the  instrument,  that 
the  recital  in  the  instrument  and  the  witnessing* 
clause  were  evidence  against  him  that  the  parties 
who  signed  were  trustees.  Willington  v.  Browne, 
16  L.  J.,  Q.  B.  23 ;  9  Jur.  971.  See  Beeldey 
V.  Bradley,  2D.  &  L.  686  ;  8  Scott,  N.  R.  843. 

An  abstract  of  title,  stating  the  recitals  in 
certain  deeds  and  relied  upon  by  the  defendant 
when  before  a  master  in  chancery,  in  a  suit  in 
which  he  was  plaintiff,  is  admissible  against 
him  in  an  action  as  evidence  of  the  matters 
recited  without  producing  the  deeds.  Pritehard 
V.  Bagshawe,  11  C.  B.  469 ;  20  L.  J.,  C.  P. 
161. 

Indoning  Ck>py.] — The  following  memorandum, 
signed  by  the  plaintiff,  was  indoreed  upon  the  re- 
gistered copy  of  the  deed  of  settlement  of  a  com- 
pany of  wnich  the  plaintiff  was  a  member,  pro- 
duced by  the  def  enduit  in  an  action  by  the  plaintiff 
against  him  for  contribution  towards  the  payment 
of  the  debts  of  the  company  :  "  We  do  hereby  cer- 
tify that  the  within-written  deed  is  the  deed  of 
settlement  of  the  Universal  Gas  Light  Company, 
and  that,  to  the  best  of  our  knowledge,  the  par- 
ticulars therein  contained  are  correctly  set  forth : " 
— Held,  that  the  copy  was  primary  evidence 
against  the  plaintiff  of  the  contents  of  the  deed. 
Boulter  v.  Peplow,  9  C.  B.  493  ;  19  L.  J.,  C.  P. 
191 ;  14  Jur.  248. 

Agreement  to  Transfer  Shares.  J — In  an  action 
to  recover  goods  supplied  to  a  mine,  in  order  to 
shew  that  the  defendant  was  a  shareholder,  a  docu- 
ment was  produced  by  which  A.  certified  that  he 
had,  for  the  consideration  expressed  in  a  deed, 
transferred  certain  shares  to  the  defendant,  who  on 
his  part  agreed  to  accept  them.  The  purser  of  the 
mine  stated  that  those  persons  only  were  consi- 
dered shareholders  in  the  concern  whose  names 
were  entered  in  a  book ;  that  the  usual  mode  of 
transferring  shares  was  by  documents  similar  to 
the  above ;  and  that,  on  receiving  it  from  the  de- 
fondant,  he  had  entered  his  name  in  the  book  as 
a  shareholder : — Held,  that  this  document  was 
receivable  as  an  admission  by  the  defendant 
that  he  was  a  shareholder  in  the  company.  Toll 
V.  Lee,  4  Ex.  230 ;  18  L.  J.,  Ex.  364  ;  13  Jur. 
614. 

Efliset  of,  in  Letters.]— When  a  plaintiff 
has  not  offered  himself  as  a  witness,  admissions 
by  him  contained  in  letters  to  a  third  party 
may  be  received  in  evidence.    Steumrt  v.  Olad' 
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Hone,  47  L.  J.,  Ch.  423 ;  38  L.  T.  557  ;  26  W.  B. 
667. 

A  letter  written  by  a  party  is  not  admissible 
in  his  own  favour,  except  as  a  notice  or  a  de- 
mand.   Richards  v.  Frankum,  9  C.  &  P.  221. 

A  letter  written  by  a  party  may  be  read  against 
him,  withont  producing  that  to  which  it  purports 
to  be  an  answer.  Mortimer  v.  Wright,  6  M.  & 
W.  482 ;  4  Jur.  465. 

So,  letters  of  a  party  are  evidence  of  them- 
selves to  prove  a  promise  to  pay,  without  pro- 
ducing those  to  which  such  letters  are  answers. 
Barrymore  v.  Taylor,  1  Esp.  326. 

In  trover  for  goods  the  question  was  whether 
the  plaintiffs  sold  the  goods  to  A.  on  his  o^vn 
account  (through  whom  the  defendant  claimed), 
or  to  A.  as  agent  for  G.  &  Co.,  who,  however, 
never  aathorized  the  purchase.  At  the  time  of 
the  bargain  A.  referred  the  plaintiffs  to  B.  for 
inquiry  as  to  the  responsibility  of  G.i  &  Co.,  the 
plaintifh  alleging  that  the  reference  was  required 
and  given  as  to  their  responsibility  as  buyers,  the 
defendant  alleging  that  it  was  merely  as  to  their 
responsibility  as  shippers  on  behalf  of  A.  The 
plaintiffs  wrote  to  their  agent  as  follows  : — '*  We 
wish  you  to  call  and  see  B.,  and  inquire  as  to  the 
trustworthiness  of  G.  k,  Co.,  and  also  of  A.,  who 
is  making  a  rather  large  purchase  of  goods  for 
the  above  party,  and  who  refers  us  to  B. ;  write 
by  return.''  An  answer  was  received,  but  not  in 
evidence  : — Held,  that  the  letter  was  admissible 
as  evidence  for  the  plaintiffs,  on  the  ground  that 
it  was  part  of  the  res  gestse,  and  that  they  were 
entitled  to  have  the  whole  of  it  read  and  sub- 
mitted to  the  consideration  of  the  jury.  Milne 
V.  Leister,  7  H.  &  N.  786 ;  31  L.  J.,  Ex,  267 ; 
8  Jur.,  N.  S.  121 ;  6  L.  T.  802  ;  10  W.  R.  250. 

Before  Arbitrator.^ — An  admission  made  by  a 

Sarty  before  an  arbitrator  may  be  used  as  evi- 
ence  on  the  trial  of  another  cause,  and  is  iiot  to 
be  considered  as  an  admission  made  with  a  view 
to  a  compromise.  Doe  d.  Lloyd  v.  Evans,  3  C.  & 
P.  219. 

Even  admissions  of  particular  articles  before 
an  arbitrator  are  good  evidence.  Westlake  v. 
Collard,  Bull.  N.  P.  233;  S,  P.,  Gregory  v. 
Ilotoard,  3  Esp.  113 ;  Murray  v.  Gregory,  5  Ex. 
468. 

Committae  of  the  House.] — The  evidence  which 
a  person  has  given  before  a  committee  of  the 
House  of  Commons  is  afterwards  admissible 
against  him  on  a  criminal  charge.  Rex  v.  Mer- 
ccron,  2  Stark.  866. 


Legal  Proeeedings.] — So,  admissions 
which  a'defendant  would  be  obliged  to  make  in 
his  answer  to  a  bill  in  equity  are  evidence. 
Slack  V.  Buchannau,  Peake,  5. 

The  examination  of  a  person  taken  in  short- 
hand when  examined  as  a  witness  is  evidence 
against  him  in  an  action,  though  he  was  stopped 
in  giving  his  testimony,  and  might  have  added 
to  or  explained  what  he  had  said.  Collett  v. 
KeUh  {Lord),  4  Esp.  212. 

Any  admission  of  a  demand,  or  a  confession  to 
that  effect,  made  by  a  person  when  he  is  arrested, 
and  is  ignorant  whether  he  is  bound  by  law  to 
the  payment  of  the  demand  or  not,  is  inadmis- 
sible to  charge  him.  Rouse  v.  Redwood,  1  Esp. 
155. 

In  an  action  against  assignees  of  a  bankrupt 
to  try  the  right  to  the  property  in  goods  which 


have  been  delivered  before  the  bankruptcy  to  a 
bailee  for  a  specific  purpose,  the  declarations 
made  by  the  bankrupt  to  tne  bailee  subsequently 
to  the  delivery  of  the  goods  are  admissible, 
though  they  are  offered  with  a  view  of  shewing 
the  property  to  have  been  in  the  bankrupt  him- 
self. Sharp  V.  Xeicsholme,  8  Scott,  23  ;  5  Bing. 
N.  C.  713  ;  3  Jur.  581. 


Entry  Invalid — Contemporaneoui  Admisiion.] 

— To  prove  the  defendant's  admission  of  a  debt 
due,  the  plaintiff  produced  a  book  oontainiug  a 
written  entry  signed  by  the  defendant,  but 
which,  being  couched  in  the  terms  of  a  promise 
to  pay,  was  rejected  for  want  of  a  stamp : — Held, 
that  a  verbal  admission  by  the  defendant  of  the 
amount  of  the  debt  due  from  him  to  the  plaintiff, 
and  made  before  or  contemporaneously  with  his 
signing  the  entry,  was  properly  admitted.  5tM- 
gleton  v.  Ballot,  2  Tyr.  409. 

Aooident — Surgeon's  Estimate.] — The  carriage 
of  P.  was  driven  against  the  carriage  of  M., 
whereby  M.'s  thigh  was  broken.  On  the  trial  of 
an  action  by  M.  against  P.  for  this,  S.,  a  surgeon, 
was  called  as  a  witness  for  M.,  who  recovered 
600Z.  damages  against  P.  S.  afterwards  brought 
an  action  against  M.  for  his  services  as  a  surgeon 
in  attending  M.  after  his  thigh  was  broken.  The 
counsel  of  S.  proposed  to  go  into  evidence  to 
shew  what  S.  stated  as  to  the  amount  of  his 
charge  for  attendance  on  M.  in  giving  his  evi- 
dence on  the  trial  of  the  action  by  M.  against  P. : 
— ^Held,  that  such  evidence  was  not  admissible. 
Sutherland  v.  McLaughlin,  Car.  &  M.  429. 

iv.  Extent  and  Effect  of. 

Parliamentary  Agreement.] — Certain  land- 
owners had  withdrawn  their  opposition  to  a  bill 
authorizing  a  railway  company  to  make  certain 
works,  in  consideration  of  an  agreement  in 
writing,  by  which  the  company  undertook  that 
the  claim  of  the  landowners  to  compensation 
should  not  be  barred  by  the  fact  that  the  com- 
pany did  not  propose  to  take  any  of  their  land  : 
— Held,  that  this  did  not  amount  to  an  admis- 
sion that  the  landowners  were  entitled  to  com- 
pensation in  any  event.  Caledonian  Railway 
Company  v.  Walk^r'»  Trustees,  7  App.  Cas.  269  ; 
46  L.  1\  826  ;  30  W.  R.  569 ;  46  J.  P.  676-^ 
H.  L.  (Sc). 

Surrender  of  Tenaney.] — In  an  action  of  tres- 
pass to  premises  which  had  been  held  by  the 
plaintiff  under  a  tenancy  from  year  to  year,  de- 
terminable by  notice  of  surrender  : — Held,  that 
in  order  to  prove  a  surrender  before  the  acts 
complained  of,  evidence  was  admissible  on  be- 
half of  the  defendant  of  oral  admissions  made 
by  the  plaintiff,  and  made  in  his  presence  by  his 
son,  who  had  been  acting  as  his  manager,  that 
notice  of  surrender  had  been  given  by  the  plain- 
tiff. Slatterie  v.  Pooley  (6  M.  &  W.  664)  followed. 
Martin  v.  BoJurty,  6  L.  B.,  Ir.  194. 

By  Parol.] — A  parol  admission  by  a  party  may 
be  sufficient  for  a  cause  of  action,  without  proof 
of  the  debt  to  which  the  admission  relates. 
Harris  v.  Chapman,  17  L.  T.  517. 

The  plaintiff  gave  evidence  of  an  admission  of 
the  defendant,  that  he  owed  147/.  on  a  bill  of 
exchange  which  had  been  returned  dishonoured : 
— Held,  that  such  acknowledgment  was  admis- 
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siblc,  though  no  notice  to  produce  the  bill  had 
been  given.    Fryer  v.  Broiim,  R.  &  M.  145. 

In  an  action  for  goods  sold  and  delivered,  and 
on  an  account  stated,  a  parol  admission  of  the 
debt  by  the  defendant  is  evidence  under  the  ac- 
count stated,  though  it  appears  that  there  wa.9  a 
written  agreement  relating  to  the  goods.  New- 
hall  V.  Holt,  6  M.  &  W.  662  ;  4  Jur.  610. 

A  parol  admission  by  a  party  to  a  suit  is  always 
receivable  as  primary  evidence  against  him,  al- 
though it  relates  to  the  contents  of  a  deed  or 
other  written  instrument,  and  even  though  its 
contents  are  directly  in  issue  in  the  cause,  i^at- 
terie  v.  PooUy,  6  M.  &  W.  664  ;  1  H.  &  W.  16  ; 
4  Jur.  1038. 

An  admission  by  a  party  that  he  is  in  posses- 
sion of  certain  premises,  is  no  evidence  of  his 
possession  on  any  day  antecedently  to  that  on 
which  the  admission  is  made.  Tlndal  v.  Whit' 
TOW,  1  C.  &  P.  22.       . 

Whole   Traniaetion   must  be  Taken.]  —  The 

whole  of  the  account  which  a  party  gives  of  a 
transaction  must  be  taken  togetlier,  and  his  ad- 
mission of  a  fact  disadvantageous  to  himself 
shall  not  be  received,  without  receiving  at  the 
same  time  his  contemporaneous  assertion  of  a 
fact  favourable  to  himself,  and  that  not  merely 
as  evidence  that  he  made  such  a  counter-claim, 
but  as  admissible  evidence  of  the  existence  of  the 
matter  in  his  discharge,  which  he  asserts.  Handle 
V.  Jilaeklmrn,  5  Taunt.  245. 

The  assertion  of  a  party,  in  a  conversation 
given  in  evidence  against  him,  of  facts  in  his 
fiivour,  is  evidence  for  him  of  those  facts,  timith 
V.  Blandy,  R.  &  M.  257. 

If  a  person  who  has  numerous  dealings  with  a 
bankrupt,  on  being  examined  before  the  com- 
missioners, docs  not  bring  his  books  with  him, 
but  while  under  examination  consents  that  the 
accountant  to  the  commission  shall  make  ex- 
tracts from  them,  these  extracts  cannot  be  used 
as  evidence  against  him,  without  also  reading 
his  examination.  Yateg  v.  CamseWf  3  C.  &  P. 
99. 

b.  By  Ag«nts  and  Servants, 
i.  Capacity, 

8eope  of  Anthoritj.] — An  agent  or  a  servant 
can  only  act  within  the  scope  of  his  authority ; 
therefore  declarations  made  by  him  as  to  a  par- 
ticnlar  fact  are  not  admissible  unless  they  fall 
within  the  nature  of  his  employment  as  such 
agent  or  servant.  Srhvmaeh  v.  Lock,  10  Moore, 
39. 

The  declarations  of  an  agent  are  only  admissible 
against  the  princii)al  where  they  form  part  of  the 
contract  which  he  has  entered  into,  and  is  em- 
ployed to  negotiate  on  behalf  of  the  principal. 
Jietham  v.  2ien4um^  Gow,  45. 

What  is  said  by  an  agent  respecting  a  contract 
or  other  matter  in  the  course  of  his  employment, 
which  contract  or  matter  is  the  foundation  of  the 
action,  is  good  evidence  to  affect  the  principaL 
A  liter,  what  is  said  by  him  on  another  occasion. 
Peto  V.  Uag'He,  8  Esp.  134. 

In  an  action  on  the  warranty  of  a  horse  sold  by 
the  son  of  the  defendant  as  the  agent  of  his  father, 
a  part  of  the  defence  being  that  the  son  had  no 
authority  to  warrant,  it  was  proposed  to  ask  a 
witness  whether,  on  the  day  on  which  the  sale 
took  place,  the  defendant's  son  did  not,  in  answer 
to  a  question  put  by  the  witness  as  to  the  price 


of  the  horse,  say  that  he  would  warrant  the  horse : 
— Held,  inadmissible,  as  being  a  conversation 
with  a  stranger  ;  but  that  if  the  defendant's  son, 
in  offering  the  horse  for  sale,  had  offered  a 
warranty,  it  might  have  been  otherwise,  as  that 
would  have  been  a  statement  accompanying  au 
act  done  in  the  course  of  his  agency.  AlUn  v. 
DenstoTte,  8  C.  &  P.  760. 

In  an  action  against  a  body  corporate,  for  neg- 
ligently pulling  down  a  house  which  belonged  to 
them,  whereby  the  plaintiff's  house  was  injured, 
a  letter  ^vritten  to  the  plaintiff  respecting  the 
pulling  down  of  the  house,  by  the  defendant's 
surveyor,  who  had  the  manag^ement  of  all  their 
buildings,  is  to  be  presumed  to  have  been  written 
by  him  in  that  capacity,  and  is,  therefore,  evi- 
dence against  them.  Pryton  v.  St,  ThonMs^s 
Uo»pitaJ,  3  C.  &  P.  363 ;  S.  C,  nom.  Peyton 
V.  Lojidon  {Mayor,  .Jr.),  9  B.  &  C.  725  ;  4  M.  & 
R.  625. 

Admissions  by  the  under-sheriff  not  accom- 
panying an  act  done  in  his  official  character,  are 
not  receivable  to  charge  the  sheriff.  Snowball 
V.  Ooodriche,  1  N.  &  M.  234. 

Statements  made  by  the  shopman  of  a  pawn- 
broker, who  is  left  in  the  shop  to  answer  in  his 
master's  absence,  can  only  be  received  in  an  action 
against  the  master,  when  they  relate  to  transac- 
tions which  are  strictly  within  the  business  of  a 
pawnbroker ;  and  are  not  receivable  if  they 
relate  to  an  advance  of  money  not  within  the 
terms  of  the  Pawnbrokers'  Act,  Garth  v. 
Howard f  I  M.  &  Scott,  628  ;  8  Bing.  451 ;  5  C. 
ac  P.  346. 

If  an  alteration  has  been  made  in  the  plaintiff*s 
pass-book  with  his  bankers,  by  tome  person  there, 
if  he  inquires  why  it  was  done,  the  answer  he 
receives  from  a  person  acting  in  the  banking- 
house  as  a  clerk  is  evidence  in  an  action  against 
the  bankers.    Price  v.  Marsh,  1  C.  &  P.  60. 

In  an  action  against  a  railway  company  for  not 
conveying  cattle  to  market  within  a  reasonable 
time,  a  county  court  judge  allowed  evidence  to 
be  given  of  a  conversation  which  took  place,  a 
we^  after  the  alleged  cause  of  action  arose,  be- 
tween the  plaintiff  and  a  night  inspector  at  one 
of  the  company's  stations,  whose  duty  it  was  to 
forward  the  cattle  in  which  the  latter,  in  answer 
to  a  question  as  to  why  he  did  not  send  the  cattle 
on,  stated  that  "  he  hadiforgotten  them : " — Held, 
that  such  evidence  was  improperly  admitted,  it 
not  being  within  the  scope  of  the  man's  authority 
to  make  admissions  as  to  bygone  transactions. 
threat  Western  Jiailicay  Ctnnpany  v.  WfllUf 
18  C.  B.,  N.  S.  748  ;  34  L.  J.,  C.  P.  195. 

In  an  action  against  a  railway  company  for  the 
loss  of  a  parcel  of  money  above  the  value  of  10/., 
the  issue  being  whether  the  loss  was  occasioned 
by  the  felonious  act  of  one  of  the  company's  ser- 
vants, who  had  absconded  at  the  time  of  the 
parcel  being  missed,  it  is  allowable  to  call  a  police 
officer  to  prove  instructions  which  he  received 
from  the  station-master,  tending  to  shew  that  he, 
the  station-master,  had  suspicions  that  the  ser- 
vant had  stolen  the  parcel.  Kirkitall  Brewery 
Company  v.  FHrness  Railicay  Company,  9  L.  R., 
Q.  B.  468  ;  43  L.  J.,  Q.  B.  142  ;  30  L.  T.  783  ;  22 
W.  E.  876. 

Chairmaa  of  Company.] — ^A  shareholder  in  a 
company  applied  to  have  his  name  removed  from 
the  register  of  members  on  the  groimd  that  he 
had  been  induced  to  become  a  shareholder  by  a 
material  misrepresentation  in  a  prospectus  issued 
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by  the  company.  The  only  evidence  of  the  un- 
truth of  the  representation  was  a  statement  made 
by  the  chairman  of  the  company  in  a  speech  ad- 
dressed by  him  to  a  meeting  of  the  shareholders  : 
— Held,  ih&t  the  statement  was  not  admissible 
evidence  against  the  company,  inasmuch  as  the 
chairman  in  making  it  was  not  acting  as  the 
agent  of  the  company  in  a  transaction  between 
them  and  a  third  party,  but  was  making  a  con- 
fidential report  to  his  o^ii  principal.  Meuw's 
Executor's  case  (2  D.  M.  &  G.  622)  distinguished. 
Devala  Provident  Gold  Mining  Company,  In  re, 
Abbott,  Ex  parte,  22  Ch.  D.  593 ;  52  L.  J.,  Ch. 
434  ;  48  L.  T.  259  ;  31  W.  R.  425. 

Between  Principal  and  Surety.  ]•— A.  was 
clerk  to  B.  from  1829.  In  1832,  C.  gave  a 
bond  for  the  faithful  conduct  of  A.  as  such 
clerk.  After  that  B.  dismissed  A.,  and,  after  his 
dismissal,  A.  made  an  admission  of  various  sums 
that  he  had  not  accounted  for : — Held,  that  in  an 
action  on  the  bond,  this  admission  was  not  evi- 
dence against  C,  as  A.  was  living  at  the  time  of 
the  trial,  and  might  have  been  called  as  a  witness : 
— Held,  also,  that  it  appearing  that  one  item  in 
the  admission  was  of  a  sum  received  by  A.  before 
the  date  of  the  bond,  0.  would  not  be  liable  to 
the  amount  of  the  admission,  although  it  had 
been  shewn  to  him,  and  he  had  said  that  B.  must 
get  what  he  could  of  A.  and  he,  C,  would  pay 
tha  rest.    Smith  v.  Wliittingham,  6  C.  ^  P.  78. 

Afidavits  of.] — In  an  action  against  the  sheriff 
for  taking  the  goods  of  the  plaintiff,  an  affidavit 
made  by  the  officer  under  the  Interpleader  Act 
respecting  the  goods  is  admissible  to  prove  that 
the  officer  who  seized  the  goods  is  the  servant  of 
the  sheriff.  Brichill  v.  UuUe.  2  N.  &  P.  426  ; 
&  a,  nom.  Brickell  v.  HuUe,  7  A.  &  B.  454. 

An  affidavit  of  an  agent  cannot  be  tsed  to 
prove  a  fact  against  his  principal,  where  he  can 
himself  be  called;  but  where  the  principal  has 
used  an  affidavit  of  the  agent  in  an  application 
to  the  court,  in  which  a  particular  fact  is  stated, 
the  affidavit  of  the  agent  may  be  used  as  evidence 
of  the  fact.    Johnson  v.  Ward,  6  Esp.  47. 

Where  a  petitioningcreditor  having  ascertained 
that  an  agent  in  his  service  could  prove  an  act  of 
bankruptcy,  sent  him  for  that  purpose  to  be  ex- 
amined on  the  opening  of  the  fiat : — Held,  that 
the  deposition  then  made  was  evidence  of  the  act 
of  bankruptcy  as  against  such  creditor,  in  an 
action  against  him  by  the  assignees,  in  which  the 
act  of  bankruptcy  was  put  in  issue.  Gardner 
v.  Moult,  10  A.  &  E.  464  ;  2  P.  &  D.  403. 

ii.  Letters  of. 

When  Admiesible.] — A  letter  written  by  an 
agent  or  a  broker,  by  whom  a  contract  has  been 
imide,  is  not  evidence  where  such  agent  or  broker 
can  be  called  as  a  witness.  Maesters  v.  Abraham, 

1  Esp.  357. 

A  letter  signed  by  procuration  is  admissible,  if 
unexplained,  to  prove  an  admission  of  the  author- 
ship of  a  former  letter.    Gawntlett  v.  Whitworth, 

2  0.  &  K.  720. 

Where  a  person  was  in  the  habit  of  employing 
his  son  to  write  letters  in  his  name,  a  letter  with- 
out signature,  but  in  the  son's  handwriting,  and 
bearing  a  postmark,  is  inadmissible.  Barton  v. 
Hutchinson,  2  C.  &  IL  712. 

Letters  of  an  agent  to  his  principal,  in  which 
he  18  rendering  him  an  account  of  the  transactions 


he  has  performed  for  him,  are  not  admissible 
against  the  principal.  Langhom  v.  Allnutt,  4 
Taunt.  611. 

Letters  written  by  an  agent  in  making  a  con- 
tract, which  form  part  of  the  contract,  or  of  the 
res  gestae,  are  admissible  against  the  principal. 
lb. 

The  defendants'  agents  abroad  by  their  order 
received  money  on  their  account,  and  stated  the 
fact  in  a  letter  to  them  : — Held,  that  the  agents' 
letter,  coupled  with  the  defendants*  reply,  by 
which  they  acknowledged  the  receipt  of  the 
money  and  directed  its  disposal,  was  admissible 
to  charge  the  defendants  with  the  receipt  of  the 
money.  Coates  v.  Bainbridge,  5  Bing.  58  ;  2  M. 
&  P.  142. 

By  Deceased  Agent.] — Letters  written 

by  a  deceased  agent  to  bis  principal  subsequently 
to  the  date  of  an  agreement  alleged  to  have  been 
made  by  him  on  behalf  of  the  principal,  detail- 
ing conversations  with  the  other  party,  are  not 
a£nissible  on  behalf  of  the  principal  to  prove 
that  no  such  agreement  was  entered  into,  or  that 
the  agent  was  not  authorized  to  make  it,  and 
that  the  principal  never  knew  of  or  ratified  it. 
Turner  v.  Hutchinson,  3  L.  T.  815. 

A  local  agent,  whose  duty  it  was  to  advise  his 
principals  of  all  his  transactions  on  their  account, 
wrote  them  a  letter,  in  which  were  these  words  : 
"  I  enclose  draft  of  B.,  which  he  sent  to-day  with 
three  large  cases  to  the  office.  I  enclose  his  in- 
voices for  your  perusal.  He  leaves  shipment  of 
his  goods  to  your  judgment.  He  will  renew  .  .  . 
I  consider  him  a  perfectly  safe  man,  should  there 
be  any  reclamation.  He  draws  for  75  per  cent. :" 
— Held,  that  this  letter  could  not  be  used  by  the 
principals  after  his  death,  to  prove  the  nature  of 
the  transaction  to  which  it  referred,  as  it  was 
neither  a  record  of  the  transaction,  which  it  was 
the  specific  duty  of  this  agent  to  make,  nor  an 
entiy  against  his  interest.  Smith  v.  Blahey,  2 
L.  Jl..  Q.  B.  326  ;  36  L.  J.,  Q.  B.  156  ;  15  \S,  R. 
492  ;  8  B.  &  S.  157. 

Ininranoe  Cases.]— The  letters  of  an  agent  of 
the  assured  in  a  foreign  country,  stating  the  con- 
sents of  letters  from  another  s^nt  of  the  assured, 
are  not  evidence  against  the  principal.  Kahl  v. 
Jahnsen,  4  Taunt.  565. 

Letters  written  to  the  assured  by  his  agent  or 
correspondent  on  the  continent,  are  not  admissible 
against  him.    Jleyner  v.  Pearson,  4  Taunt.  662. 

Where  letters  between  parties  shewed  that  an 
insurance  broker  had  considered  himself  as  deal- 
ing with  one  of  the  owners  of  a  ship  only,  and  as 
having  insured  for  him  alone  : — Held,  conclusive 
against  the  broker,  as  fixing  him  with  an  agenoy 
for  his  "correspondent  solely.  Roberts  v.  Ogilbg, 
9  Price,  269. 

A  letter  written  by  an  agent  (though  not 
known  to  be  such  by  the  party  to  whom  the 
letter  was  written),  speaking  of  a  ship  as  his 
own  shipf  is  not  conclusive  against  him  in  an 
action  on  a  policy  of  insurance,  in  which  the 
question  of  ownership  is  raised :  he  may  still 
prove  that  he  is  only  an  agent,  and  that  others 
are  in  fact  the  owners  of  the  vessel.  Tulloch  v. 
Boyd,  Holt,  487. 

Becpe  of  Authority.] — Letters  forged  by  the 
defendant's  confidential  clerk,  purporting  to  con- 
tain an  authority  to  indorse  bills  of  exchange, 
are  not  admissible  to  shew  he  had  no  authority 
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to  make  the  indorsement  on  which  the  plaintiff 
sued.  Prescott  v.  Flynn,  9  Bing.  19 ;  2  M.  & 
Scott,  18. 

The  letters  of  a  person  who  in  one  year  acted 
as  the  agent  of  a  company,  are  not  evidence  to 
affect  other  persons  woo  were  members  of  that 
company  in  the  preceding  year,  but  who  were 
not  proyed  to  be  members  of  it  at  the  time  when 
the  letters  were  written.  Jonet  ▼.  Shears^  4  A. 
&  E.  832  ;  2  H.  &  W.  43  ;  6  N.  &  M.  428. 

Payments  were  made  to  A.  purporting  to  be  on 
account  of  the  defendant,  who  took  credit  on 
account  of  them.  A  letter  was  written  by  the 
plaintiff  to  the  defendant,  which  was  answered 
by  A.  in  a  letter,  stating  that  the  defendant  had 
handed  the  plaintiff's  letter  to  him.  A.*8  letter 
contained  an  admission  of  the  debt : — Held,  that 
there  was  evidence  of  A.*s  authority  to  make  the 
admission.  Morel  v.  Harhorwgh  (Lord),  1  Gale, 
146. 

In  an  action  against  an  executor  for  a  legacy, 
which  it  was  alleged  he  was,  by  agreement  with 
the  legatee,  to  retain,  and  to  pay  interest  upon, 
he  pleaded  the  Statute  of  Limitations.  It  was 
proposed  to  take  the  case  out  of  the  statute  by 
putting  in  letters  written  by  the  defendant's  son, 
who  assisted  him  in  his  trade,  and  received  for 
him  money  due  to  him  in  the  way  of  his  business 
as  a  shoe  manufacturer : — Held,  that  though  this 
would  be  good  evidence  to  shew  that  the  son  was 
his  father's  agent  in  matters  relating  to  the 
father's  trade,  it  was  not  such  evidence  of  agency 
as  would  render  the  letters  of  the  son  admissible 
in  this  case.  Wkitehotue  v.  Ahberley,  1  C.  &  K. 
642. 

Oenaral  or  Partieiilar  Bntj.] — It  is  not  suffi- 
cient to  make  the  entry  or  declaration  of  a  de- 
ceased persoi^  admissible,  that  it  was  made  in 
the  course  of  a  general  duty  to  the  employer ; 
but  it  must  have  been  made  in  the  discharge  of 
some  particular  duty.  Smith  v.  Blakey^  2  L.  R., 
Q.  B.  326  ;  36  L.  J.,  Q.  B.  156  ;  16  W.  R.  492  ; 
8  B.  &  S.  157. 

It  was  the  duty  of  a  confidential  clerk,  who 
managed  a  branch  business  of  the  plaintiffs,'  as 
general  merchants,  to  keep  them  duly  advised  of 
all  business  transacted ;  in  discharge  of  this  duty 
he  wrote  them  a  letter,  stating  that  the  defendant 
had  sent  three  cases  to  the  office,  and  giving 
details  of  the  transaction  under  which  they  were 
sent : — Held,  that  this  letter  was  not  admissible 
against  the  defendant  after  the  clerk's  death,  as 
it  was  neither  a  declaration  against  direct  pecu- 
niary interest,  nor  an  entry  made  in  the  discharge 
of  a  duty  to  do  a  particular  act  and  make  a 
record  of  it.    Ih, 

0.  By  Persons  referred  to. 

Compatsnoy  of  Arbitrator  to  azplain  Award.] 
— ^An  arbitrator  may  be  called  as  a  witness  in  an 
action  to  enforce  his  award.  Buccleuch  QDuke) 
V.  Metropolitan  Board  of  Works,  5  L.  R.,  H.  L. 
418  ;  41  L.  J.,  Ex.  137  ;  27  L.  T.  1. 

He  may  be  asked  questions  as  to  what  passed 
before  him,  and  as  to  what  matters  were  pre- 
sented to  him  for  consideration.    lb. 

But  no  questions  can  be  put  to  him  as  to  what 
passed  in  his  own  mind  when  exercising  his 
discretionary  power  on  the  matters  submitted  to 
iiim.    lb, 

Xiner'B  Jury.] — In  an  action  for  insecurely 


keeping  a  mining  shaft,  issue  was  joined  on  the 
defendant's  possession  of  the  shaft.  The  defen- 
dant had  stated,  that  if  a  miner*s  juir  should  say 
it  was  his  he  would  remunerate  the  plaintiff. 
The  miner's  jury  gave  their  verdict  in  writing, 
that  the  shaft  was  in  the  possession  of  the  de- 
fendant : — ^Held,  that  the  finding  was  admissible, 
on  the  principle  on  which  admissions  made  by  a 
third  person  to  whom  a  party  refers  are  admis- 
sible. Sybray  v.  jmte,  2  Gale,  68 ;  1  M.  &  W. 
435. 

Betonuination.] — Where  a  party  agrees  to  be 
bound  by  what  a  third  party  says,  what  such 
third  party  says  is  evidence.  Daniel  v.  Pitt, 
Peake's  Add.  Cas.  238  ;  6  Esp.  74  ;  1  Camp.  366,  n. 

If  a  person  says,  "  I'll  pay  you  money  if  A. 
says  it  is  due,"  and  A.  being  applied  to  says  it  is 
due,  but  is  dead  at  the  time  of  the  action,  what 
he  said  respecting  the  debt  is  evidence.    lb. 

Information.^ — If  A.  refers  B.  for  information 
upon  any  particular  subject  to  C,  what  C.  says 
concerning  it,  when  applied  to  by  B.,  or  his 
agent,  is  evidence  for  6.  in  an  action  against  A. 
Williams  v.  Innes,  1  Camp.  364. 

A.  received  a  forged  note  &om  B.,  and  the  in- 
spector of  notes  proved  that  he  carried  back  the 
note  to  6.,  who  said  if  she  paid  it  away  she  had 
it  from  C,  and  desired  him  to  inquire  of  C. 
about  it;  the  inspector  was  allowed  to  state 
what  C.  told  him,  as  B.  had  referred  to  C.  for 
information  on  the  sublet.  Brock  Y,Xent,  1 
Camp.  366,  n. 

Instmetions.] — If  a  person,  on  being  applied  to 
on  a  particular  subject,  writes  an  answer,  men- 
tioning another  i>er8on,  and  saying  on  one 
occasion,  '*  Ho  is  in  possession  of  my  sentiments, 
and  will  attend ; "  and  on  another,  **  I  have 
written  to  him,  and  I  refer  you  to  him  thereon ; " 
such  letters  are  sufficient  to  constitute  the  party 
referred  to  an  agent  in  the  business  ;  and  what 
he  said  at  a  meeting  on  the  subject  may  be  given 
in  evidence  against  the  principal,  ffood  v.  Reeve, 
3  C.  &  P.  532. 

A  dispute  having  arisen  between  the  plaintiff 
and  the  defendant  as  to  whether  or  not  the 
granite  which  had  been  prepared  by  the  former 
for  a  work  which  was  in  the  course  of  construction 
by  the  latter,  was  according  to  contract,  the 
plaintiff  wrote  to  the  defen^sint,  **  I  have  seen 
E.,  and  he  has  kindly  consented  to  see  you  on 
the  subject  of  the  granite  for  Merthyr  Tydfil, 
and  I  have  authorized  him  to  do  so,  and  if 
possible,  come  to  some  amicable  arrangement  in 
the  matter."  E.  having  agreed  with  tiie  defen- 
dant that  the  defendant  should  have  the  granite 
for  50Z.,  the  contract  price  being  \2\l,  16«.  \\d, : 
— Held,  that  it  was  not  competent  to  the  plaintiff 
afterwards  to  repudiate  the  act  of  £.,  on  the 
ground  that  he  had  given  him  secret  instructions 
not  to  settle  for  less  than  lOOZ.  Trickctt  v. 
Tomlinson,  13  C.  B.,  N.  S.  663  ;  7  L.  T.  678. 


d.  By  Oonnsel. 

When  made.] — A  statement  made  by  counsel 
at  judge's  chambers  in  tlie  presence  of  his  client's 
attorney,  or  the  attorney's  clerk  acting  for  the 
attorney,  in  order  to  induce  the  judge  to  take  a 
step  in  the  cause,  is,  if  relevant  to  Uie  question 
in  issue  at  the  trial,   admissible.     Mailer   ▼. 
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llWman,  3  L.  T.  741 ;  9  W.  R.  848 ;  S,  C,  at 
nisi  prins,  2  F.  &  F.  165. 

Authority.] — ^An  order  was  made  by  consent 
in  the  presence  of  the  defendant,  his  solicitor, 
and  counsel.  Upon  an  application  by  the  defen- 
dant to  set  aside  the  order  on  the  grounds  that 
he  had  never  consented  to  it ;  that  his  counsel 
had  no  authority  to  do  so ;  that  he  had  not 
himself  understood  it;  and  that  so  soon  as  he 
did  understand  it,  he  repudiated  it ;  the  court, 
being  of  opinion  that  the  defendant  had  under- 
stood the  order  at  the  time  it  was  made,  refused 
to  set  it  aside.  Holt  y.  Jeue,  3  Ch.  D.  177  ;  46 
L.  J.,  Ch.  264  ;  24  W.  R.  879. 

The  general  authority,  both  of  counsel  and 
solicitor,  extends  to  the  entering  a  stet  processus, 
and  a  compromise  by  stet  processus  announced 
by  counsel  in  open  court  in  the  presence  of  his 
client  must  be  repudiated  openly  and  at  once  by 
the  client,  or  it  cannot  be  set  aside.  Runuey  v. 
Xing,  33  L.  T.  728. 

6.  By  Solloitovs. 

Traud  of  Solieitor.]— Where  a  solicitor  has  put 
in  a  fraudulent  defence  for  his  client  without 
the  knowledge  of  the  client,  making  admissions 
on  which  judgment  was  obtained  against  the 
client : — Held,  that  the  court  had  jurisdiction  to 
set  adde  the  judgment  and  permit  the  client  to 
withdraw  the  defence,  and  put  in  a  fresh  defence. 
WilliaiM  V.  Preston,  20  Ch.  D.  672  ;  51  L.  J., 
Ch.  927  ;  47  L.  T.  265  ;  30  W.  R.  555— C.  A. 

Purposo  of  Cause.]— A  statement  made  by  the 
plaintifTs  attorney  to  the  defendant's  attorney 
in  conversations  during  the  assizes,  with  respect 
to  the  nature  of  the  claim  in  the  action,  such 
statement  not  being  expressly  made  for  the 
purpose  of  being  used  as  evidence,  is  not  ad- 
missible. Fetch  V.  Lyon,  9  Q.  B.  147  ;  15  L.  J., 
Q.  B.  393. 

The  admissions  of  the  attorney  in  a  cause  are 
evidence  against  his  client  only  where  they  are 
made  with  a  view  to  obviate  the  necessity  of 
proving  the  facts  admitted  at  the  trial.  Young 
v.  WHght,  1  Camp.  140. 

Therefore,  declarations  made  by  the  attorney 
of  a  party  in  conversation,  are  not  evidence 
against   his   client.      Parkins   v.    Hatoknliaw, 

2  Stark.  239  ;  S.  P.,  WiUon  v.  Turner,  1  Taunt. 
398. 

Written  admissions,  made  for  the  purpose  of  a 
former  trial,  may  be  used  on  a  new  trial  Elton 
V.  Larkinjt,  5  C.  &  P.  385  ;  1  M.  &  Bob.  196. 

If  the  party  who  made  them  wishes  to  withdraw 
them,  he  should  take  out  a  summons  before  a 
judge,  in  order  to  obtain  his  permission.    lb. 

Where  the  town  agents  of  the  defendant's 
attorney  gave  an  admission  to  the  plaintiffs 
attorney,  that  the  printed  copy  of  a  private  act 
of  parliament  should  be  receivable  in  evidence, 
witJiout  formal  proof : — Held,  that  it  was  not 
necessary  to  prove  the  handwriting  of  such 
agents,  the  aamission  having  been  made  bonft 
fide,  and  under  the  sanction  of  the  defendant's 
attorney.     Tm^love  v.  Burton,  9  Moore,  64. 

An  admission,  signed  by  the  defendant's 
attorney,  consenting  to  admit  the  defendant  to 
be  editor  of  a  periodical  work,  is  no  evidence 
that  he  was  editor  on  a  day  subsequent  to  the 
date  of  such  admission.     Maeleod  v.  Wdkley, 

3  C.  &  P.  311. 


Offers  of  Conditioni.]— Where  the  defendant's 
attorney,  without  his  client's  knowledge,  agrees 
to  settle  the  action  upon  condition  that  the 
plaintiff's  porter  makes  an  affidavit  of  the  facts, 
the  defendant  is  bound  by  the  affidavit  when 
made.    Lloyd  v.  Willan,  1  Esp.  178. 

Offers  made  by  a  plaintiff's  attorney  in  the 
hearing  of  a  third  person,  to  do  an  act  relative  to 
the  defendant,  which  lay  within  the  scope  of  his 
authority,  are  not  admissible  to  affect  the  plaintiff 
with  such  offer.  Wilson  v.  Turner,  1  Taunt. 
398. 

Otherwise,  U.  the  offers  had  been  made  to  the 
defendant.    lb, 

Eflbct  of  Appearance.] — In  an  action  against 
the  owners  of  a  ship,  it  is  sufficient  primft  facie 
evidence  of  ownership  to  put  in  an  undertaking 
to  appear  for  them,  given  before  the  commence- 
ment of  the  action,  by  the  person  who  subse- 
quently acts  as  their  attorney  in  defending  it, 
in  which  he  describes  them  as  owners,  without 
further  proof  of  agency.  Marshall  v.  Cliff,  4 
Camp.  133. 

But  a  letter  written  to  the  plaintiff's  attorney 
before  action  by  the  attorney  who  afterwards 
appears  in  the  cause  for  the  defendant,  is  not 
evidence  of  a  Jact  admitted  therein,  without 
farther  proof  that  the  defendant  authorized  the 
communication.  Wagstaff  v.  Wilsan,  4  B.  &  Ad. 
339  ;  1  N.  &  M.  1 ;  S,  P,,  Pope  v.  Andrews, 
9  C.  &  P.  564. 

To  render  Criminally  Bosponsible.] — ^A  letter 
written  by  a  solicitor  for  a  client  making  a  claim 
for  a  lost  parcel  alleged  to  contain  valuable 
articles,  is  not  inadmissible  on  the  ground  of 
privilege  in  a  criminal  case.  But  in  order  to 
make  a  client  criminally  responsible  for  a  letter 
written  by  his  solicitor  it  must  be  shewn  that  the 
letter  was  written  in  pursuance  of  the  instruc- 
tions of  the  client.  A  letter  by  a  solicitor  written 
"  in  consequence  "  of  an  interview  with  his  client 
is  not  equivalent  to  a  letter  written  by  the  in- 
structions of  the  client,  and  is  not  admissible  in 
a  criminal  case  against  the  client.  Jteg,  v. 
Doumer,  43  L.  T.  445. 

By  Clerks.  ] — If  the  clerk  of  an  attorney  has 
the  management  of  a  cause,  what  he  says  is  re- 
ceivable in  evidence,  the  same  as  if  it  had  been 
said  by  the  attorney  himself.  Standage  v. 
Oreiahton,  5  C.  &  P.  406. 

Where  an  attorney's  clerk  admitted,  on  the 
taxation  of  costs  before  the  master,  that  the  suit 
in  which  the  costs  were  taxed  was  conducted  by 
his  employer  from  motives  of  charity,  on  behalf 
of  the  plaintiff : — Held,  that  the  clerk  was  such 
an  agent  as  to  bind  his  master  by  such  admission. 
Ashbourne  v.  Price,  D.  k,  R.  N.  P.  C.  48. 

f.  By  Oo-Trespasaers  or  Oo-Conspirators. 

Trospassors — ^Motiyes.] — Evidence  of  an  ad- 
mission by  one  of  several  defendants,  in  an  action 
of  trespass,  will  not  establish  the  others  to  be 
co-trespassers ;  but  if  that  is  proved  by  other 
evidence,  the  declaration  of  the  one  as  to  the 
motives  and  circumstances  of  the  trespass  will 
be  evidence  against  all  who  are  proved  to  have 
combined  together  for  the  common  object.  Rew 
V.  Hardwick,  11  East,  585. 

Conspirators.] — Declarations  of  co-cbnspirators 
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made  in  furtherance  of  a  common  plot,  were 
received  against  their  companions.  Jiex  v.  Wat- 
8on,  2  Stark.  116. 

Upon  the  trial  of  an  indictment  against  B. 
and  T.  for  conspiring  to  cause  imported  goods  to 
be  carried  away  from  port  without  payment  of 
duties,  with  intent  to  defraud  the  revenue,  it 
was  proposed  to  put  in  evidence  against  B.  the 
butt  or  counterfoil  of  T.'s  bank  cheque-book  (he 
having  absconded  before  the  trial),  which  had 
also  been  obtained  from  his  counting-house,  and 
which  purported  to  shew,  that  part  of  the  duty 
of  which  the  customs  had  been  defrauded  had 
been  paid  to  B..: — Held,  that  this  was  no  act 
done  in  pursuance  of  the  conspiracy  so  as  to 
make  the  entry  evidence  against  B.,  and  was  no 
more  than  a  declaration  or  statement  by  a  con- 
spirator to  a  third  party  as  to  the  result  of  the 
conspiracy,  lieg,  v.  Blake,  6  Q.  B.  126  ;  13 
L.  J.,  M.  0.  131  ;  8  Jur.  667. 

And  tee  Cbimikal  Law. 


ff.  AdxnlBSlona  without  Prejudice. 

Cannot  be  Used.] — A  letter  sent  by  a  debtor 
to  a  creditor,  respecting  a  debt,  which  contains 
in  the  introductory  part  these  words,  "  which  is 
not  to  be  used  in  prejudice  of  my  rights  now  or 
in  any  future  arrangement  that  may  be  made  or 
instituted,"  cannot  be  given  in  evidence  in  an 
action  for  the  debt,  for  the  purpose  of  taking  the 
case  out  of  the  Statute  of  Limitations.  Cory  v. 
2irett(m,  4  C.  &  P.  462. 

If  the  plaintifTs  attorney  writes  a  letter  to  the 
defendant  asking  an  apology,  and  states  that  he 
writes  without  prejudice,  no  part  of  it  can  be 
given  in  evidence,  llealey  v.  Fletclier,  8  C.  & 
P.  H88. 

An  offer  of  a  specific  sum  by  way  of  compro- 
mise is  admissible,  unless  accompanied  with  a 
caution  that  the  offer  is  confidential.  Wallace 
V.  Small,  M.  &  M.  446. 

A  letter  from  the  plaintiff's  solicitors  to  the 
defendant,  which  was  followed  in  a  day  or  two 
by  another  letter  guarding  against  prejudice  to 
the  plaintiff's  legal  and  other  rights,  was  not  al- 
lowed to  be  used  by  the  defendant  as  evidence 
for  any  purpose  of  his  defence.  Peacock  v. 
Harper,  26  W.  R.  109. 

Where  letters  are  written  "  without  prejudice  " 
with  a  view  to  compromise,  the^  cannot  be  given 
in  evidence.  Jloghton  v.  Jioghton,  15  Beav. 
278  ;  21  L.  J.,  Ch.  482  ;  17  Jur.  99  ;  S,  P., 
Jonci  V.  Foxall,  15  Beav.  388  ;  21  L.  J.,  Ch. 
725. 

Exoept  in  Payonr.] — Where  a  letter  is  written 
'^  without  prejudice,"  although  it  cannot  be  used 
against  the  writer,  there  is  nothing  to  prevent 
the  writer  himself  using  it.  Williams  v.  Tkoma», 
2  Drew.  &  Sm.  29  ;  31  L.  J.,  Ch.  674  ;  8  Jur., 
N.  S.  250  ;  7  L.  T.  184. 

Bepliei  to.] — Where  a  letter  is  expressed  to 
be  ^vritten  "  without  prejudice,"  it  cannot  be  re- 
ceived in  evidence,  either  for  or  against  the 
party  sending  it ;  neither  can  the  reply  thereto, 
though  not  similarly  guarded.  Paddock  v. 
Forrester,  3  Scott,  N.  R.  734;  3  M.  &  G. 
903. 

And  *ee  eaten,  j^ott,  III.  C.  Otheb  Docu- 
ments, 1,  c. 


2.  Declabations. 

a.  In  G^eneral. 

If  atnro  of  Aet.] — ^A  declaration  accompanying- 
an  act  is  not  admissible,  unless  the  act  itself  is 
admissible.  Wright  v.  Latliam  or  Tatham,  5  C. 
&  F.  676  ;  2  Jur.  461. 

Doelarationi  againit  Intorost.] — At  the  trial 
of  an  action  for  an  injunction  for  stopping  up 
ancient  lights,  it  was  proved  that  there  was  an 
agreement  for  the  payment  of  sixpence  a  year 
for  the  use  of  light,  and  that,  in  1859  (within  the 
period  of  twenty  years),  the  agent  of  the  owner 
of  the  alleged  dominant  tenement  paid  the  owner 
of  the  alleged  servient  tenement  the  sum  of  six- 
pence, and  made  a  verbal  statement  that  it  wa» 
for  the  lights  of  the  house.  The  agent  was  now 
dead : — ^Held,  that  this  was  evidence  of  payment 
of  the  rent  by  the  owner  of  the  alleged  dominant 
tenement.  Bewlcy  v.  Atkinson,  13  Ch.  D.  283  ; 
49  L.  J.,  Ch.  153  ;  41  L.  T.  603  ;  28  W.  R.  638— 
C.  A. 

And  EntriM  Compared.] — ^There  is  no  rea- 
son in  principle  why  therc  should  be  a  distinction 
made  between  the  written  entries  of  a  deceased 
person  against  his  interest  and  his  verbal  declara- 
tions. Where  the  statements  are  merely  verbal^ 
there  is  reason  for  watching  more  carefully  the 
evidence  by  which  those  declarations  are  proved ; 
but  if  you  are  satisfied  that  they  were  in  fact 
made,  there  is  no  reason  what<iver  why  there 
should  be  anj'  distinction  between  the  admia- 
sibility  of  the  verbal  declarations  and  of  the 
written  entries. — Per  Thesiger,  L.  J.    Ih, 

In  Corroboration.] — ^Although  hearsay  evidence 
is  not  allowed  as  direct  evidence,  yet  it  may  be 
admitted  in  corroboration  of  a  witness's  testi- 
mony, to  shew  that  he  affirmed  the  same  thing 
before  on  other  occasions.  HolUday  v.  Sweeting  ^ 
Bull.  N.  P.  294. 

On  a  prosecution  for  perjury,  where,  on  the 
part  of  the  prosecution,  the  depositions  of  a  de- 
ceased person  were  offered  in  evidence,  and  upon 
the  cross-examination  of  the  prosecutor's  witness 
certain  declarations  of  the  deceased  witness,  not 
upon  oath,  were  proved,  for  the  purpoee  of  cor- 
roborating the  facts  stated  in  his  depositions,  in 
a  matter  material  to  the  defendant : — Held,  that 
evidence  of  such  declarations  was  not  admissible. 
Rex  V.  Parker,  3  Dougl.  242. 

PoMession.^ — If  a  person  is  seen  felling  timber 
in  a  wood,  it  is  prim£  facie  evidence  that  he  is 
the  owner  of  it ;  and  therefore  anything  that  he 
says,  at  that  or  any  other  time,  as  to  any  one 
else  being  the  owner  of  it,  is  evidence.  Doe  d. 
Stanshury  v.  Arkicright,  5  C.  &  P.  575. 

A  declaration  by  the  party  in  possession,  that 
his  interest  was  less  than  a  fee,  e.g.  for  his  own 
life  only,  would  be  primaty  evidence  that  it 
ceased  to  exist  at  his  death.  Doe  d.  Welsh  v. 
Langfield,  16  M.  6^  W.  497. 

Secus,  where  he  declared  that  he  held  "  for  life 
interest,"  that  statement  being  consistent  vdth 
one  or  more  life  interests  coming  into  existence 
at  his  death.    lb. 

Where  there  is  a  right  of  entry  given  for  an 
assigning  or  under-letting,  if  a  person  is  found 
on  the  premises,  the  declaration  of  such  person 
is  evidence  against  the  lessee  of  an  under*letting. 
Doe  d.  Ilindly  v.  Rickarhy,  5  £sp.  4. 
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Knowledge  of  dreanutaneeB.] — Declarations 
of  a  person  in  insoWent  circamstances,  tending 
to  shew  that  he  knew  of  his  insolvency,  are  ad- 
missible to  prove  such  knowledge,  provided  the 
fact  of  his  insolvency  is  proved  aliunde.  Tkomat 
Y.  Connell,  4  M.  &  W.  2t>7  ;  1  H.  dc  H.  189. 

b.  Of  Deceased  Persons. 

When  aecompanying  Sale  of  Land.] — State- 
ments of  a  deceased  vendor,  made  at  the  time  of 
sale  to  indicate  the  property  sold,  are,  for  the 

Surpose  of  its  identification,  admissible  in  evi- 
ence.    Parrott  v.  Watt*,  47  L.  J.,  O.  P.  79  ;  37 
L.  T.  755. 

The  plaintifi  claimed,  under  a  surrender  of 
copyhold  lands  in  1845,  to  be  in  possession  of  a 
certain  piece  of  waste  land  within  a  manor,  par- 
chased  by  him  from  B.,  the  then  tenant  in  pos- 
session, who  was  also  the  plaintiff's  predecessor 
in  title,  and  the  surrenderor  under  the  deed  of 
surrender.  In  order  to  identify  the  land  claimed 
with  a  parcel  of  land  described  in  the  deed  of 
surrender  as  *' the  common  piece  on  the  Mind," 
the  plaintiff  stated  that  at  the  time  of  the  pur- 
chase, B.,  since  deceased,  went  over  the  land  with 
iiim,  and  pointed  out  to  him  *'  the  common  piece 
on  the  Mind."  On  objection  to  this  evidence  : 
— Held,  that  it  was  admissible  as  a  declaration 
accompanying  and  explaining  an  act.    Jb, 

Against  PecTiniary  Interest.]  —  The  only 
declarations  of  deceased  persons  receivable  in 
evidence  are  those  made  against  the  proprie- 
tary or  the  pecuniary  interests  of  the  party 
making  them,  when  the  subject-matter  of  such 
declarations  is  within  the  peculiar  knowledge  of 
the  party  so  making  them.  Swtsex  Peerage 
•asiCy  11  C.  &  F.  85  ;  8  Jur.  793. 

The  law  does  not  recognize  the  apprehension 
of  possible  danger  of  a  prosecution,  as  creating 
an  interest  which  can  bring  these  declarations 
within  the  rule  in  favour  of  their  admissibility, 
upon  the  ground  of  their  being  declarations 
made  against  the  interest  of  the  party  making 
them.    Ih, 

The  declarations  of  a  deceased  clergyman  to 
his  son,  to  the  effect  that  he  had  celebrated  a 
marriage  between  a  deceased  peer  and  his  alleged 
wife,  are  not  receivable,  as  the  declarations  of  a 
deceased  party  made  against  his  own  interest, 
such  interest  not  being  an  interest  of  a  pecuniary 
nature.    Ih, 

Principles  on  which  the  written  statements  of 
third  parties  (since  deceased)  are  admissible  as 
evidence,  discussed.  Chffard  y.  Williatns,  38 
L.  J.,  Oh.  597. 

The  principle  applicable  to  the  admissibility  in 
eyidence  of  the  declarations  of  deceased  persons, 
is  the  same  whether  the  declaration  is  against 
proprietary  or  pecuniary  interest,  and  whether 
verbal  or  written ;  and  a  verbal  declaration 
against  proprietary  interest  is  eyidence  not  only 
of  the  particular  fact  which  is  against  interest, 
but  alfio  of  any  other  fact  contained  in  the 
declaration,  and  substantially  connected  with 
the  same  subject-matter.  Heg,  v.  Birmijigham 
(^Churchwardens  and  Overseers),  1  B.  &  S.  763  ; 
31  L.  J.,  M.  C.  63 ;  8  Jur.,  N.  S.  37 ;  5L.T.309; 
10  W.  B.  41. 

A  deed  whereby  a  mortgagor  mortgaged  his 
life  interest  in  real  estate  under  the  will  of  a 
person  therein  named,  is  admissible  after  the 
mortgagor's   death  to  shew  that   such  a  will 


existed,  as  the  deed  amounted  to  a  declaration 
by  the  mortgagor  against  his  interest  as  limiting 
his  estate  to  an  estate  for  life  under  a  particular 
will.  Sly  v.  Dredge,  2  P.  D.  91 ;  46  L.  J.,  P.  63  ; 
25  W.  K.  463. 

Lands  in  C.  were  devised  to  trustees  for  abso- 
lute sale,  to  purchase  other  lands  at  A.,  and  to 
permit  D.  to  receive  the  rents  of  the  so  pur- 
chased lands  for  his  life,  vrith  remainders  over. 
D.  granted  an  annuity  arising  out  of  certain  lands 
(C.  amongst  others),  and  in  the  annuity-deed 
recited  the  will,  that  the  trustees  had  not  sold 
the  lands  in  C,  and  that  the  trustees  had  per- 
mitted him  to  receive  the  relets.  In  an  eject- 
ment by  .the  trustees  under  the  will,  for  the 
lands  in  0.,  D.  having  been  shewn  to  have  beea 
in  receipt  of  the  rents  and  profits  during  his- 
lifetime : — Held,  that  the  annuity-deed  was 
admissible,  as  containing  a  declaration  by  D.  thalv 
he  did  not  hold  in  fee.  JDoe  d.  SJieriff  v. 
Conlthred,  2  N.  &  P.  165  ;  7  A.  &  E.  235 ;  W.^ 
W.  &  D.  477. 


Of  Testator  as  against  his  Bepresenta- 


tiye.] — ^In  an  action  by  an  executor  for  a  debt 
due  to  the  estate,  a  parol  statement  by  th& 
testator  against  his  pecuniary  interest  with  re- 
ference to  such  debt  is  admissible.  Watson  v. 
Sandford,  40  L.  T.  39. 

Declarations  made  by  a  testator  are  evidence- 
against  a  person  claiming  in  the  character  of  his* 
administrator.    SniUh  v.  Smith,  7  C.  &  P.  401. 

Of  Person  in  aetnal  Possession  of  Land.] — To 

make  a  declaration  against  proprietary  interest 
in  lands  evidence  alter  the  death  of  the  de- 
clarant, he  must  have  been  at  the  time  in  actual 
possession.  La  Touche  y.  Hutton,  9  Jr.  R.,  Bq^ 
166. 

Semble,  that  the  fact  of  his  making  a  lease  of 
the  lands  is,  of  itself,  as  an  act  of  ownership^ 
suificient  evidence  of  his  being  in  possession,  so 
as  to  render  admissible  against  third  parties  a 
declaration  against  his  proprietary  interest  con- 
tained in  that  lease.    lo, 

A  declaration -made  by  a  deceased  occupier  at 
the  time  of  planting  a  tree  to  the  effect  that  he 
did  so  to  snew  where  the  boundary  of  a  road 
was  when  he  was  a  boy  : — Held,  to  be  not 
receivable.  Reg,  y.  Blus,  2  N.  &  P.  464  ;  7  A. 
&  E.  550  ;  W.,  W.  &  D.  624. 

By  Deeeased  Tenant  for  Life  binding  on  Be- 
mainderman.] — ^In  order  that  a  declaration  by  & 
deceased  tenant  for  life  may  be  admissible  in 
evidence  against  a  remainderman,  it  must  be  ac- 
companied by  some  act  done  by  the  tenant  for 
life.  Such  a  declaration  accompanied  by  an  act 
of  a  tiiird  party  is  not  receivable.  Howe  v.. 
Malkin,  40  L.  T.  196  ;  27  W.  B.  340. 

Of  Tenant  as  to  Bent] — A  declaration  or  a 
written  entry  by  a  deceased  person  when  occupier 
of  a  house  that  he  was  tenant  at  so  much  rent^ 
and  had  paid  it,  is  admissible,  as  a  declaration 
against  proprietary  interest,  to  prove  the  &ct  of 
the  payment  as  well  as  of  the  tenancy,  and  so  to 
shew  tiiat  he  had  acquired  a  settlement,  under  6 
Geo.  4,  c.  57,  s.  2,  by  renting  a  tenement.  Reg^ 
V.  Exeter  ( Oovemors  and  Guardian^,  4  L.  R.^ 
Q.  B.  341 ;  88  L.  J.,  M,  C.  126  ;  20  L.  T.  693 ; 
17  W.  R.  860. 

As  to   Will.]  —  Declarations  of  a  decease 
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person,  claiming  a  limited  interest  under  a  parti- 
cular will  of  propei'tj  of  which  he  was  in  posses- 
sion, are  admissible  to  prove  the  fact  that  such 
will  had  a  legal  existence,  and  that  certain  per- 
sons were  named  executors  therein.  Sly  t. 
Dredge,  2  P.  D.  91 ;  46  L.  J.,  P.  63 ;  25  W.  R.  463. 

As  to  Gift.] — In  trover  to  recover  a  watch,  the 
defendant  pleaded  that  it  was  not  the  property 
of  the  plaintiff.  It  appeared  that  the  watch 
had  formerly  been  the  property  of  the  father  of 
the  plaintiff  and  defendant,  who  were  brothers. 
The  defendant  proved  in  evidence  letters  of 
administration  of  his  father's  effects,  which  had 
been  granted  to  him : — Held,  that  the  plain- 
tiff, in  answer  to  this  evidence,  was  entitled 
to  give  evidence  of  conversations  in  which  the 
deceased  had  stated  that  he  had  given  the  watch 
to  the  plaintiff.  Smith  v.  Sinit%f  3  Bing.  N.  C. 
20 ;  3  Scott,  352  ;  2  Hodges,  130. 

Validity  of  Patent.] — On  the  trial  of  an  action 
for  the  infringement  of  a  patent,  the  novelty  of 
which  was  disputed^  the  defendant  gave  evidence 
that  O.,  then  deceased,  had,  previously  to  the 
date  of  the  plaintiff^s  patent,  used  a  process 
identical  with  the  plaintiff's,  and  had  produced 
and  sold  a  product  exactly  similar  to  that  pro- 
duced by  the  plaintiffs  patent.  The  plaintiff 
called  witnesses  in  reply  ;  and  a  witness  deposed 
that  0.  had,  on  a -sale  of  the  product  subsequently 
to  that  of  which  the  defendant  had  given  evi- 
dence, and  subsequently  to  the  plaintiff's  patent, 
stated  that  the  article  was  new,  and  that  he 
wished  it  to  bo  kept  secret : — ^Held,  that  the 
evidence  was  inadmissible.  Jlyde  v.  Palmer^ 
3  B.  &  S.  657;  32  L.  J.,  Q.  B.  126;  11  W.  R. 
433. 

Inraianoe—As  to  Health.  ]  — In  an  action  by  the 
husband  upon  a  policy  of  insurance  on  the  life 
of  his  wife,  declsjnations  by  the  wife  made  by  her 
when  lying  in  bed  apparently  ill,  stating  the  bad 
state  of  her  health  at  the  period  of  her  going  to 
M.  (whither  she  went  a  few  days  before  in  order 
to  be  examined  by  a  surgeon,  and  to  get  a  certi- 
ficate from  him  of  good  health,  preparatory  to 
making  the  insurance)  down  to  that  time,  and 
her  apprehensions  that  she  could  not  live  ten 
days  longer,  by  which  time  the  policy  was  to  be 
returned,  are  admissible  to  shew  her  own  opinion, 
who  best  knew  the  fact  of  the  ill  state  of  her 
health,  at  the  time  of  effecting  the  policy,  which 
was  on  a  day  intervening  between  the  time  of 
her  going  to  M.  and  the  day  on  which  such 
declarations  were  made :  and  particularly  after 
the  plaintiff  had  called  the  sui^eon  as  a  witness 
to  prove  that  she  was  in  a  good  state  of  health 
when  examined  by  him  at  M.,  his  judgment 
being  formed  in  part  from  the  satis&ctory 
answers  given  by  her  to  his  inquiries.  Ave^a/i 
y.  Kinnaird  QLord),  6  East,  188 ;  2  Smith,  286. 

The  principle  upon  which  such  declarations 
are  evidence  is,  that,  when  accompanying  the 
act  done,  and  tending  to  explain  it,  tiiey  are  part 
of  the  res  gestss,  and  therefore  admissible.    2b, 

The  written  statements  by  a  sick  person  to  a 
medical  man  of  the  symptoms  of  his  malady  are 
not  admissible,  although  the  medical  man  has 
given  advice  upon  the  faith  of  such  statements. 
IVitt  V.  KUndworth,  3  8.  &  T.  143 ;  32  L.  J., 
Mat.  Cas.  179 ;  8  L.  T.  176  ;  11  W.  B.  154. 

As  to  IntoroBt] — In  an  action  by  an 


administratrix  on  a  policy  of  insurance  on  the 
life  of  the  intestate,  where  the  defence  was  that 
the  policy  was  void  under  14  Geo.  3,  a  48,  on 
the  ground  that  the  intestate  had  no  interest  in 
it ;  the  evidence  of  a  witness  that  previously  to 
the  insurance  the  intestate  consulted  him  about 
effecting  a  policy  on  his,  the  intestate's,  life,  is 
admissible  as  an  act,  and  is  not  objectionable  as 
hearsay.  Shillimg  v.  Accidental  Death  Ckfm- 
panyy  4  Jur.,  N.  S.  244. 

Pertoaal  Aets.] — A  confession  of  forgery  by 
a  dead  witness  may  be  admissible.  Clymerv. 
Littler,  I  •  W.  Bl.  345 ;  S,  C,  nom.  Wriyht  d. 
Clymer  v.  LUtler,  3  Burr.  1244. 

But  evidence  of  the  declarations  of  a  man 
since  dead,  as  to  a  fact  done  by  himself,  is  not 
admissible.     Gartunu  v.  Barnard,  1  Anst.  298. 

Srldonoo  at  ProTious  TriaL]— What  a  dead 
witness  has  sworn  on  a  former  trial,  between  the 
same  parties,  is  evidence  in  the  cause,  and  may 
either  be  read  from  the  judge's  notes,  or  proved 
upon  oath  by  the  notes  or  recollection  of  any 
person  who  heard  it.  Doncaster  (^Mayor')  v. 
Day,  3  Taunt.  262  ;  S,  P.,  StnUt  v.  Bovingdon, 
5  Eisp.  36. 

In  ejectment,  A.  proposed  to  cross-examine  a 
shorthand  writer  as  to  the  evidence  given  in  a 
former  action  by  a  witness  who  had  since  died. 
The  former  action  was  an  ejectment  by  A.'s  son, 
who  claimed  as  A.*s  heir-at-law,  under  the  sup- 
position that  A.  was  dead,  to  recover  the  same 
land  from  the  'defendant's  father : — Held,  that 
there  was  no  privity  of  estate  between  A.  and 
the  son,  and  that  the  evidence  not  being  admis- 
sible against  A.,  was  not  admissible  for  him. 
Morgan  v.  Nicholl,  2  L.  R.,  C.  P.  117  ;  36  L.  J., 
C.  P.  86  ;  12  Jur.,  N.  S.  963  ;  16  L.  T.  184 ;  15 
W.  R.  110. 

In  ejectment,  where  the  question  is  devisavit 
vel  non,  evidence  of  the  examination  and  cross- 
examination  of  one  of  the  attesting  witnesses  to 
the  will,  who,  upon  the  trial  of  an  issue  out  of 
chancery  between  the  same  parties,  and  upon 
the  same  question,  proved  the  execution  of  the 
will,  and  is  since  dead,  is  admissible  ;  and,  being 
admitted,  Is  entitled  to  the  same  degree  of 
weight  as  the  viv&  voce  evidence  of  an  attesting 
witness.  Wright  ▼.  Doe  d.  Tatham,  3  N.  &  M. 
268  ;  1  A.  &  E.  3. 

A.  being  possessed  of  Blackacre  and  White- 
acre  by  the  same  title,  conveyed  Blackacre  to  B. 
Evidence  given  by  witnesses  since  dead,  in  an 
action  between  G.  and  A.  respecting  the  title  to 
Whiteacre,  brought  subsequently  to  the  convey- 
ance from  A.  to  B.,  is  not  admissible  in  an  action 
between  C.  and  B.,  as  to  the  title  to  Blackacre. 
Doe  d.  Foster  v.  Derby  QSarl),  3  N.  &  M.  782 ; 
1  A.  &  E.  783. 

o.  BepresentatlTe  Parties* 

Capaoity.] — ^A  defendant  may  give  in  evidence 
the  declarations  of  the  plaintiff  on  the  record  to 
defeat  the  action,  although  such  plaintiff  appears 
to  be  only  a  trustee  for  a  third  person.  Bauer' 
man  v.  Radenius,  7  T.  R.  663 ;  2  Esp.  653. 

But  when  a  minor  sues  by  his  guardian,  the 
declaration  of  the  guardian  is  not  admissible 
against  the  plaintiff.  Cotding  v.  My,  2  Stark. 
366. 

Neither  are  declarations  of  a  prochein  amy, 
made  before  action,  admissible  for  the  defen- 
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dant.  Webb  r.  Smith,  B.  &  M.  106  ;  1  C.  &  P. 
337. 

Declarations  of  an  assignee  of  a  bankrapt 
suing  as  such,  made  before  he  was  chosen  assignee, 
are  not  admissible  against  him.  JFenunek  v. 
ThonUon,  M.  &  M.  51.  Contra,  Smithy,  Morgan, 
2  M.  &  Bob.  257.  And  see  Metiers  y.  Brown,  1  H. 
&  G.  691  ;  32  L.  J.,  Ex.  138, 140. 

In  an  action  by  a  special  administrator,  onder 
38  Oeo.  3,  c.  87,  the  aeclarations  of  the  executor 
named  in  the  will,  made  by  him  while  he  was 
the  acting  ezecator,  are  not  admissible  against 
the  plaintiff.    JRMh  v.  Peacock,  2  M.  &  Rob.  162. 


d.  Testators. 

Wm  Lost — Proidng  Contents.] — The  contents 
of  a  lost  will,  like  those  of  any  other  lost  instru- 
ment, may  be  proved  by  secondary  evidence. 
Sugden  v.  St.  Leonards  (^Lord),  1  P.  D.  154  ;  46 
L.  J.,  P.  49  ;  34  L.  T.  369  ;  24  W.  R.  479— C.  A. 
Affirming  45  L.  J.,  P.  1  ;  33  L.  T.  861  ;  24  W.  R. 
209. 

Declarations,  written  or  oral,  made  by  a  tes- 
tator, both  before  and  after  the  execution  of  his 
will,  are,  in  the  event  of  its  loss,  admissible  as 
secondary  evidence  of  its  contents,    lb. 

Omission.] — The  declaration  of  a  testator  will 
not  be  admitted  to  explain  an  omission  in  a  will, 
although  evidence  of  surrounding  circumstances 
will. '  Sullivan  v.  Sullivan,  4  Ir.  R.,  Eq.  457. 

Bzecntion— What  Included  in  Will  at  Time  of.] 
— Oral  and  written  declarations  of  a  testator, 
whether  made  before  or  after  the  date  of  execu- 
tion of  a  will,  are  admissible  in  evidence  for  the 
purpose  of  shewing  what  were  the  constituent 
parts  of  the  will  at  the  time  of  execution.  M. 
B.  made  and  duly  executed  her  last  will  on  the 
Ist  of  August,  1872.  On  her  death,  in  1879,  the 
will  was  found  in  an  envelope  in  her  writing- 
desk.  It  was  contained  in  two  sheets  of  note- 
paper  stitched  together  bookwise.  The  will  was 
all  in  the  handwriting  of  the  testatrix  Twith  the 
exception  of  the  attestation  clause,  which  was 
filled  in  by  one  of  the  attesting  witnesses),  and, 
commencing  with  the  first  page  of  the  outer 
sheet,  it  ran  :  "  I  appoint  my  nephews,  R.  J.  G. 
and  B.  O.  L.,  to  be  my  joint  executors  to  carry 
my  will  into  effect.  I  appoint  my  nephew,  B.  J. 
G.,  to  be  my  executor  and  sole  residuary  legatee. 
— M.  B.  And  placed  ivith  my  will  the  1st  day 
of  August,  1872."  The  following  page  was  a 
blank,  and  the  will  was  continued  on  the  inner 
sheet,  which  was  paged  1,  2,  3,  4  :  "  The  last  Vill 
and  testament  of  me,"  &c.,  and  concluded  with 
the  attestation  clause  on  the  4th  page.  The 
next,  the  third  page  of  the  outer  sheet,  was  a 
blank,  and  the  last  contained  the  indorsement, 
"  The  wiU  of  M.  B.,  August  1, 1872."  The  attest- 
ing witnesses  were  unable  to  say  what  were  the 
contents  of  the  will,  or  whether  it  was  contained 
in  one  or  two  sheets  of  paper : — Held,  that 
declarations  of  intention  by  the  testatrix  before 
the  execution  of  the  will,  and  declarations  by 
her  subsequent  to  the  execution,  shewing  the 
belief  that  she  had  effected  her  intention,  were 
admissible  in  evidence,  with  the  view  of  shewing 
what  were  the  constituent  parts  of  the  will  at 
the  time  of  its  execution.  Gould  v.  Lakes,  6  P. 
D.  1 ;  49  L.  J.,  P.  59  ;  43  L.  T.  382  ;  29  W.  R. 
155 ;  44  J.  P.  698. 


Trsnd.] — ^The  declarations  of  a  testator  are 
admissible  when  a  will  is  disputed  on  account 
of  fraud,  circumvention,  or  forgery.  Doe  d. 
Mlis  V.  Hardy,  1  M.  &  Bob.  825. 

Attempted  Destruotion.] — In  ejectment  by  an 
heir  against  devisee,  evidence  may  be  given  on 
the  part  of  the  heir  of  declarations  made  by  the 
testator,  that  he  had  attempted  to  destroy  his 
will.    Doe  d.  Bred  v.  Harris,  7  0.  &  P.  330. 

A  wUl  was  found,  the  signature  to  which  had 
been  cut  out,  but  gummed  on  to  its  former 
place.  The  will  had  been  in  the  custody  of  the 
testator  up  to  the  time  of  his  death.  Declara- 
tions of  the  testator  made  subsequently  to  the 
date  of  the  will  were  proved  of  an  intention  to 
benefit  his  wife  by  will.  No  other  will  w»*s 
forthcoming  : — Held,  that  the  presumption  that 
the  testator  had  cut  out  the  signature  animo 
revocandi  was  not  rebutted,  and  that  the  gum- 
ming on  the  signature  in  its  original  place  did 
not  revive  the  will.  Bell  v.  yothergilt,  2  L.  B., 
P.  148  ;  23  L.  T.  323  ;  18  W.  B.  1040.      ' 

A  will,  which  had  remained  in  the  custody  of 
the  testator  since  the  time  of  its  execution,  was 
not  forthcoming  at  his  death.  A  draft  was  pro* 
pounded,  and  evidence  of  declaration  was  ad- 
mitted to  shew  an  intention  to  adhere  to  the 
will.  On  the  other  side  evidence  was  offered  to 
shew  that  the  testator  did  not  intend  to  leave  his 
property  in  the  manner  in  which  it  was  disposed 
of  by  his  will,  and  that  he  had  destroyed  it  by 
burning  it : — Held,  that  such  declarations  were 
admissible,  not  as  evidence  of  destruction,  but  of 
intention,  not  to  adhere  to  the  will.  Keen  v. 
Keen,  3  L.  B.,  P.  105  ;  42  L.  J.,  P.  61  ;  29  L.  T. 
247. 

See  further,  Will. 

e.  Of  Parties  formerly  Interested. 

Beoeased  Vendor.] — Statements  of  a  deceased 
vendor,  made  at  the  time  of  sale  to  indicate  the 
property  sold,  are,  for  the  purpose  of.  its  identi- 
fication, admissible  in  evidence.  Parrott  v. 
Watts,  47  L.  J.,  C.  P.  79  ;  37  L.  T.  758. 

Beoeased  Tenant  for  Life.] — In  order  that  a 
declaration  by  a  deceased  tenant  for  life  may  be 
admissible  in  evidence  against  a  remainderman, 
it  must  be  accompanied  by  some  act  done  by  the 
tenant  for  life.  Such  a  declaration  accompanied 
by  an  act  of  a  third  party  is  not  receivable. 
Hoioe  V.  Malkin,  40  L.  T.  196;  27  W.  B. 
340. 

Person  in  aotnal  PoBsession.]  —  To  make  a 
declaration  against  proprietary  interest  in  lands 
evidence  after  the  death  of  the  declarant,  he 
must  have  been  at  the  time  in  actual  possession. 
La  Touche  v.  Hutton,  9  Ir.  B.,  £q.  166. 

Semble,  that  the  fatct  of  his  making  a  lease  of 
the  lands  is,  of  itself,  as  an  act  of  ownership, 
sufficient  evidence  of  his  being  in  possession,  so 
as  to  render  admissible  against  third  parties  a 
declaration  against  his  proprietary  interest  con- 
tained in  that  lease.    lo, 

A.  had,  forty-five  years  back,  inclosed  a  piece  of 
ground  &om  the  waste,  and  built  a  cottage  on 
part  of  it ;  he  died  twenty-nine  years  back ;  and, 
after  that,  his  widow  and  daughter  lived  on  the 
premises  till  the  death  of  the  former,  a  month 
before  the  trial :— Held,  in  ejectment  by  A.'s 
eldest  son,  that  the  declarations  of  the  mother 
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were  evidence  tot  lessor  of  the  plaintiff,  although 
she  was  not  in  the  sole  occupation  of  the  pre- 
mises, and,  although  she  was  not  on  the  premises 
when  such  declarations  were  made.  Doe  d. 
PrltcTiard  v.  Jauneey^  8  C.  &  P.  99. 

A  partj  claiming  to  have  been  owner  of  lands 
by  virtue  of  a  cession  to  him  from  A.,  since 
deceased,  offered  evidence,  before  any  other 
jproof  of  the  cession,  that  A.  actually  managed 
the  property,  and  while  so  mani^ng  declared 
that  he  did  so  in  the  name  of  the  claimant : — 
Held,  admissible.  De  Bode's  {Baron)  ease,  8 
Q.  B.  208. 

Declarations  respecting  the  subject-matter  of 
41  cause  by  a  person  who,  -at  the  time  of  making 
them,  had  the  same  interest  in  such  matter  as 
•one  of  the  parties  now  has,  are  admissible  against 
that  party,  though  the  maker  of  them  is  alive 
And  might  be  called  as  a  witness.  Woolway 
V.  Rowe,  3  N.  &  M.  849 ;  1  A.  &  E.  114. 

Upon  a  trial  where  the  question  was  whether 
the  chapelry  of  St.  H.  was  a  legal  parochial 
•chapelry,  a  case  stated  by  a  deceased  incumbent 
of  St.  H.,  for  the  opinion  of  a  proctor,  with  his 
•opinion  thereon,  is  admissible,  on  the  same 
principle  as  a  statement  of  a  deceased  occupier, 
which  qualifies  his  estate,  is  admissible.  Carr 
V.  Mostyn,  5  Ex.  69  ;  19  L.  J.,  Ex.  249. 

Upon  an  issue  between  A.  and  B.,  whether  C. 
«iied  possessed  of  certain  property,  evidence  may 
he  given  of  declarations  made  by  C.  that  she 
liad  assigned  the  property  to  A.  Ivat  v.  Finch , 
1  Taunt.  141.  See  Smith  v.  Smith,  3  Scott,  352  ; 
3  Bing.  N.  C.  29  ;  2  Hodges,  130. 

Tenants.] — Declarations  by  tenants  are  admis- 
sible after  their  death,  to  shew  that  a  certain 
piece  of  land  is  parcel  of  the  estate  which  they 
•occupied  ;  and  proof  that  they  exercised  acts  of 
ownership  on  it,  not  resisted  by  contrary  evidence, 
is  decisive.    Bavies  v.  Pierce,  2  T.  R.  53. 

The  declarations  of  a  deceased  occupier  of  land 
«re  admissible  to  shew  of  whom  he  held  it.  Boe 
«d.  Mnjoribankf  v.  Green,  Gow,  227  ;  S,  P.,  Unde 
T.  Watson,  4  Taunt.  16. 

Where  a  party  claimed  as  devisee  in  re- 
mainder under  a  will  made  twenty-seven  years 
before,  under  which  there  was  no  possession,  de- 
olarations  by  the  tenant  in  possession  at  that 
time,  that  he  held  as  tenant  to  the  devisor,  are 
admissible  evidence  to  prove  the  seisin  of  the  de- 
visor.   Ifolloway  V.  Rakes,  2  T.  R.  55. 

Statements  of  a  deceased  occupier  touching  his 
title  are  admissible  generally,  without  reference 
to  the  particular  effect  they  may  produce  in  the 
cause.  Came  v.  Xicoll,  1  Bing.  N.  C.  430 ;  1 
Scott,  466. 


In  Derogation  of  Bights  of  Beyenioner.] 


— The  plaintiff  claimed  a  right  of  common  by 
prescription,  in  respect  of  a  que  estate  in 
land,  and  also  by  thirty  and  sixty  years*  en- 
joyment by  the  occupiers  of  the  land.  The 
defendant  offered  evidence  that  A.,  now  de- 
ceased, while  tenant  of  the  land  for  four 
years,  had  declared  that  he  had  no  such  right 
in  respect  of  the  land : — Held,  that  the  de- 
claration was  not  admissible,  inasmuch  as  it  was 
in  derogation  of  the  title  of  the  reversioner. 
Papendick  v.  Bridgwater,  5  El.  &  Bl.  166  ;  24 
L.  J.,  Q.  B.  289  ;  1  Jur.,  N.  S.  657. 

On  an  issue  whether  the  plaintiff  had  an  ease- 
ment in  the  defendant's  land,  the  declaration  of  a 
former  occupier  of  the  defendant's  land  is  not  ad- 


missible against  him.    Scholes  v.  Chadtoich,  2  M. 
&  Rob.  507. 

EzpUuiAtory  of  Acts.] — ^Action  for  entering  the 
plaintiff's  garden.  The  plaintiff  was  tenant  to 
W.  L.  of  the  garden,  and  the  defendant  was  owner 
of  premises  comprising  a  cottage  and  yard,  which 
had  formerly  been  part  of  the  estates  of  the  L. 
family,  with  a  privy  in  the  yard  abutting  upon 
the  garden,  which  privy  had  stood  there  sixty 
years,  L.,  who  died  in  1811,  was  owner  of  the 
garden  and  the  premises  belonging  to  the  de- 
fendant, and  devised  certain  of  his  estates,  in- 
cluding those  premises,  to  H.  L.  in  trust  to  sell. 
H.  L.  sold  various  lots,  and,  in  1812,  W.  became 
the  purchaser  of  a  lot  which  included  those  pre- 
mises. In  1821,  W.  built  the  cottage,  and  on  his 
death  in  1849,  the  premises  devolved  upon  the 
defendant  in  right  of  his  wife,  who  was  heiress  of 
W.  In  1823,  S.  became  tenant  of  the  garden, 
and  continued  so  until  1857.  In  1830  he  walled 
up  stones  against  the  opening  of  the  privy  into 
the  garden,  and  W.  knocked  them  down.  S.  com- 
plained of  that  act  to  H.  L.,  who  went  with  his 
agent  to  look  at  the  place,  and  met  there  S.  and 
W.  Declarations  of  W.  and  H.  L.  on  that  occa- 
sion were  admitted  in  evidence  at  the  trial.  A 
low  wall  was  accordingly  built  round,  and  a 
loose  flagstone  put  at  the  top  so  as  to  form  a 
cesspool,  and  the  privy  was  cleaned  out  through 
the  garden  until  about  1852.  Under  the  will  of 
L.,  the  garden  came  to  W.  L.  on  his  attaining 
twenty-one  in  1817.  After  the  declarations  were 
given  in  evidence,  it  appeared  that  H.  ^.  was 
trustee  of  W.  L.  during  his  minority,  and  subse- 
quently by  his  request  received  his  rents.  In 
October,  1861,  the  tenant  of  the  garden,  by 
direction  of  W.  L.,  built  a  wall  to  prevent  the 
defendant  going  through  it.  A  correspondence 
between  the  attorneys  for  the  defeiraant  and 
W.  L.,  in  which  there  was  negotiation  as  to  a  re- 
ference of  the  matter  to  arbitration,  began  on 
the  28th  of  December  of  that  vear,  and  continued 
until  the  13th  of  February,  1862.  The  trespass 
for  which  the  action  was  brought  was  committed 
on  the  3rd  of  February,  1863,  and  the  writ  issued 
on  the  following  day.  The  judge  left  to  the 
jury  the  question  whether  the  defendant  had  sub- 
mitted to,  or  acquiesced  in,,  the  interruption  for 
one  year  within  2  &  3  Will.  4,  c.  71,  s.  4,  and  they 
said  he  had  not,  and  found  for  him  a  verdict : — 
Held,  first,  that  the  question  was  properly  left 
to  the  jury,  as  an  interruption  might  be  shewn 
to  have  been  not  submitted  to  or  acquiesced  in 
within  2  &  3  Will.  4,  c.  71,  s.  4,  though  no  suit  or 
action  has  been  brought.  Bcnnisony,  Oartwright, 
5  B.  &  8.  1. 

Held,  secondly,  that  the  declaration  of  W.  was 
admissible  as  explanatory  of  acts  about  to  be 
done  by  him,  shewing  the  nature  of  the  enjoy- 
ment of  the  way.    Ih. 

Semble,  that  even  taking  H.  L.  as  a  stranger  to 
the  estate  at  the  time  of  the  conversation  between 
him  and  S.  and  W.,  his  declaration  was  admissible 
as  part  of  the  conversation.    lb. 

The  acts  of  successive  tenants  of  an  estate  held 
not  to  be  evidence  to  prove  the  existence  of  a 
certain  covenant ;  but  where  the  covenant  was 
otherwise  proved,  they  were  evidence  of  the  con- 
struction which  the  parties  interested  had  put 
upon  it.  Sadlter  v.  Biggs,  4  H.  L.  C5as.  435. 
And  see  Reg.  v.  Bliss,  post,  col.  1190. 

Lords  of  Kaaor— WastOB.] — Declarations  of  a 
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deceased  lord  of  a  manor,  as  to  the  extent  of  his 
rights  over  the  wastes  of  a  manor,  are  not  admis- 
sible. Aliter,  if  spoken  of  the  extent  of  the 
wastes  only.  Create  v,  Barrett,  1  C,  M.  &  R. 
919  ;  5  Tyr.  468. 

1L  Of  AttastlniT  WitneMM. 

Declarations  made  by  a  deceased  attesting  wit- 
ness respecting  the  attested  instrament,  are  not 
admissible,  though  admissions  of  fraud  or  f orgexy 
on  his  own  part,  and  though  his  handwriting  has 
been  proved  as  proof  of  the  instrument.  Stobart 
▼.  Dryden,  1  M.  &  W.  615  ;  2  Gale,  146. 

Copy  in  Handwriting  oil — A  copy  of  a  will  in 
the  handwriting  of  one  of  the  attesting  witnesses, 
who  was  a  solicitor's  clerk,  was  found,  after  a 
lapse  of  fifty  years,  among  the  solicitor's  papers 
tied  up  with  other  papers  belonging  to  a  client 
who  was  one  of  the  executors  named  in  the  will : 
— ^Hdd,  on  proof  of  due  search  for  the  original 
will,  that  the  copy  was  admiasible.  Sly  v.  Dredge, 
2  P.  D.  91 ;  46  L.  J.,  P.  63  ;  26  W.  R.  463. 

Afidavit  ol] — A  will  purported  to  have  been 
executed  in  the  presence  of  two  attesting 
witnesses.  One  was  abroad  and  the  other  in 
England.  The  executors,  who  propounded  the 
will,  applied  for  a  commission  for  the  examina- 
tion de  bene  esse  of  the  second  attesting  wit- 
ness, who  was  resident  in  London.  The  affidavit 
alleged  no  physical  infirmity,  but  described  him 
as  an  elderly  person.  The  court  ordered  the 
commission  to  issue,  but  intimated  that  if  it 
was  proposed  at  the  trial  to  read  the  evidence 
taken  under  it,  strict  proof  of  inability  to  pro- 
duce the  witness  would  be  required.  WPher»on 
▼.  Pamell,  40  L.  J.,  P.  30 ;  24  L.  T.  742  ;  19 
W.  R.  784. 

ff.  In  Questions  of  Pedigree, 
i.  Who  may  make  Declarations. 

Deceased  Parent] — In  a  case  of  pedigree  the 
declaration  of  a  deceased  father  is  acUnissible 
evidence  of  the  iilegitimacv  of  his  child  when  the 
question  in  dispute  is  whether  the  father  and 
mother  were  ever  married.  And  such  a  decla- 
ration may  outweigh  evidence  shewing  that  the 
father  and  mother  were  reputed  to  be  husband 
and  wife.  Murray  v.  Mitner,  12  Ch.  D.  845 ; 
48  L.  J.,  Ch.  775  ;  41  L.  T.  213  ;  27  W.  R.  881. 

Deeeased  Relations.] — ^Where  the  object  is  to 
connect  A.  with  C,  after  proving  that  B.,  a 
deceased  person,  was  related  to  A.,  it  is  com- 
petent to  give  in  evidence  declarations  by  B.,  in 
which  he  claimed  relationship  with  C.  Monkton 
v.  Att.'Qen.,  2  Russ.  &  Mylne,  147. 

Correspondence  between  members  of  the  same 
family  in  which  they  respectively  address  one 
another  as  relatives,  is  admissible.  Hubbard  v. 
Zees,  1  L.  R.,  Ex.  256;  36  L.  J.,  Ex.  169;  14 
L.  T.  442  ;  4  H.  &  C.  418. 

A  conversation  between  a  connexion  of  a 
family  and  some  of  the  members  of  the  family 
on  the  subject  of  a  marriage  supposed  to  have 
taken  place  in  that  family,  cannot  be  given  in 
evidence  without  previous  proof  that  the  persons 
with  whom  the  conversation  took  place  are  dead. 
Dutler  V.  Mountgarret  ( Viscounty  7  H.  L.  Cas. 
633. 


Connezioni.] — The  declarations  of  a  wife,  as  to 
the  state  of  her  husband's  family,  are  equally 
admissible  vrith  the  declarations  of  a  husband  as 
to  the  state  of  his  wife*s  family.  This  admis- 
sibility does  not  extend  to  statements  made  by 
the  wife's  father.  Shrewsbury  Peerage,  7  H.  L. 
Cas.  1. 

To  prove  a  pedigree,  the  declarations  of  a 
hnsband  of  one  of  the  family  are  admissible, 
though  he  was  not  otherwise  related  to  the 
family.  Doe  d.  Xortliey  v.  Harrey,  R.  k  M. 
297. 

In  a  question  of  pedigree,  declarations  of  a 
party  connected  by  marriage  are  receivable. 
Doc  d.  Futter  v.  Randall,  2  M.  &  P.  20. 

Hearsay  evidence  of  declarations  by  a  husband 
as  to  his  wife's  legitimacy  are  admissible,  as  well 
as  those  of  relations  by  blood.  Vowles  v.  Yovng, 
18  Ves.  140. 

Friends  and  Benranti.]— Declarations  of  de- 
ceased servants  and  acquaintances,  however 
intimate,  are  not  admissible,  as  such  declarations 
must  be  limited  to  relations,  or  members  of  the 
family.  Johnson  v.  Lawson,  9  Moore,  183 ;  2 
Bing.  86. 

Heirship  proved  as  a  matter  of  reputation,  by 
an  intimate  friend  of  the  &mily  at  the  time  of 
the  birth.    Bridger  v.  Huett,  2  F.  &  F.  35. 

Stranger.] — In  proof  of  a  pedigree,  the  dying 
declarations  of  A.  as  to  the  relationship  of  the 
lessor  of  the  plaintiff  to  the  person  last  seised, 
are  not  admissible.  Doe  d.  Sutton  v.  Ridgxcay^ 
4  B.  &  A.  53. 

Bastards.]— The  declarations  of  an  illegitimate 
member  of  a  family  respecting  his  illegitimate 
brothers  are  not  admissible  as  reputation.  Doe  d. 
Bamford  v.  Barton,  2  M.  &  Rob.  28. 

Where  no  Dispute.]— Statements  in  writing, 
by  a  deceased  person,  of  facts  within  his  know- 
ledge relating  to  the  state  of  his  family,  without 
a  view  to  a  suit  or  a  claim  of  peerage,  are  ad- 
missible in  proof  of  a  pedigree.  Crawford  and 
Idndsay  Peerages,  2  H.  L.  Cas.  534. 

The  rule  as  to  receiving  the  declarations  of 
deceased  persons  in  questions  of  pedigree  is  that 
such  declarations  are  admissible,  if  emanating 
from  a  deceased  member  of  the  family  whose 
pedigree  is  in  question,  before  any  controversy 
has  arisen  touching  the  matter  to  which  the 
declarations  relate,  and  if  the  relationship  of  the 
declarant  is  proved  independently  of  the  de- 
claration itself.     Smith  v.  Ihbbit,  15  W.  R.  562. 

In  an  ejectment  the  defendant  was  entitled  to 
a  verdict  if  E.  S.,  deceased,  was  legitimate  or 
not ;  a  certificate  of  the  marriage  of  E.  S.^s 
alleged  father,  J.  D.,  to  her  mother,  was  pro- 
duced by  a  witness,  who  said  he  received  it  from 
E.  S.  The  question  was  then  put,  whether  E.  8. 
made  at  the  time  any  statement  respecting  her 
mother's  marriage: — Held,  that  this  question 
was  admissible,  it  having  been  proved  before, 
to  the  satisfaction  of  the  judge,  that  E.  S.  was  a 
member  of  the  family,  and  it  not  appearing 
that  any  dispute  was  at  that  time  known  to 
exist.  Doe  d.  Jenkins  v.  Daries,  10  Q.  B.  314  ; 
16  L.  J.,  Q.  B.  218  ;  11  Jur.  607. 

A  deed  was  put  in,  whereby  B.  S.  conveyed 
the  reversion  of  the  property  to  B.  J.  It  was 
signed  by  E.  8.,  describing  herself  as  "  daughter 
and  heiress  of  J.  D.,**  and  by  E.  J.,  who  was  an 
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imdonbted  relation  of  J.  D.,  and  was  tenant  for 
life  of  the  property  : — Held,  that  the  signatures 
were  admissible  as  declarations,  notwithstanding 
the  interest  which  those  parties  might  be  sup* 
posed  to  have  in  E.  S.  thos  representing  her- 
self, it  not  appearing  that  any  dispute  had  then 
arisen.    lb. 

A  will  of  a  deceased  peer,  made  many  years 
before  his  death,  declaring,  and  in  the  most 
solemn  form,  the  marriage  and  the  legitimacy 
of  his  son  (the  claimant  of  the  peerage),  was 
proposed  to  be  read  as  a  declaration  made  by 
one  of  the  parties  ;  but  it  was  rejected,  because 
the  date  and  certain  expressions  in  it  shewed  it 
to  have  been  written  after  a  suit  to  annul  the 
marriage  of  the  deceased  peer  had  been  in- 
stituted by  his  father,  and  because  there  was 
nothing  to  shew  that  that  marriage  was  not  the 
yery  marriage  in  question.  Sussex  Peerage, 
11  C.  &  F.  85  ;  8  Jur.  793. 

In  questions  of  pedigree,  declarations  tending 
to  shew  the  person  luaking  them  entitled  to  a 
remainder  upon  failure  of  the  issue  of  the  then 
possessor  of  an  estate,  were  admissible  for  the 
plaintiff  claiming  under  that  person,  ante  litem 
motam.    Doe  d.  Tilmnn  v.  Tarver,  R.  &  M.  141. 

A  certain  paper  being  found  along  with  other 
papers  relating  to  the  priyate  concerns  of  the 
person  last  seised,  after  his  death,  in  a  drawer  in 
his  house  ;  ^'hich  paper  purported  to  be  the  will 
of  a  person  answenng  the  description  of  his 
grandfather,  made  in  1738,  but  which  was  found 
cancelled,  and  no  evidence  was  given  of  its  ever 
having  been  acted  upon,  or  probate  of  it  taken 
out,  is  yet  evidence  of  its  recognition  by  the 
party  last  seised,  as  the  declaration  of  his  an- 
cestor concerning  the  state  of  his  family,  so  as  to 
let  in  the  contents  of  it  for  the  purpose  of  shew- 
ing that  that  ancestor  acknowledged  a  brother  of 
the  name  of  Thomas  to  be  older  than  another 
brother  of  the  name  of  William  ;  assuming  the 
jury  to  be  satisfied  of  the  fact,  that  the  paper  so 
found  was  kept  there  by  the  person  last  seised, 
with  a  knowledge  of  its  contents,  and  that  no 
imposition  was  practised.  Doe  d.  Johnson  v. 
Pembroke  {JSarV),  11  East,  504. 

Ai  to  Plaee.] — In  a  question  of  pedigree,  when 
it  is  important  to  shew  that  the  &mily  had 
relatives  living  at  a  particular  place,  evidence 
may  be  given  of  declarations  by  a  deceased 
member  of  the  family  that  he  was  going  to  visit 
his  relatives  at  that  place.  RUhtone  v.  Nesbitt, 
2  M.  &  Bob.  554. 

Pamily  Writingf.] — Family  memorials  to  be 
admissible  as  evidence  of  pedigree  must  be  spon- 
taneous, and  have  originated  before  any  ques- 
tion has  been  raised.  Where,  therefore,  the 
document  sought  to  be  given  in  evidence  was  in 
the  form  of  an  affidavit,  although  not  sworn,  it 
was  held  to  be  ipso  facto  inadmissible.  Hill  v. 
Hibbit,  19  W.  R.  250. 

In  questions  of  pedigree,  entries  of  births  and 
marriages  of  members  of  the  family  in  a  New 
Testament  produced  from  the  proper  custody, 
are  evidence  without  proof  of  the  nandwriting. 
Hubbard  v.  Lees,  1  L.  R.,  Ex.  255 ;  35  L.  J., 
Ex.  169  ;  14  L.  T.  442  ;  4  H.  &  G.  418. 

Pamily  Bdpiitation.J — Evidence  of  family  re- 
putation is  not  admissible  to  prove  which  of  two 
trustees  was  the  survivor,  for  the  puipose  of 
tracing  the  descent  of  the  trust  estate  to  a 


particular  individual  as  heir-at-law  of  the  sur- 
viving trustee.  Smith  v.  Smith,  10  Ir.  R.,  Eq. 
273. 


Whether    Hearsay.]  —  Evidence   by   a 


witness  of  reputation  of  marriage  is  admissible 
so  long  as  -it  appears  to  be  of  a  general  repu- 
tation ;  so  soon  as  it  appears,  however,  on  cross- 
examination  or  otherwise,  that  the  witness  is 
speaking  from  information  given  to  him  by 
some  individual,  even  of  the  existence  of  a 
general  reputation,  such  evidence  is  merely  hear- 
say, and,  as  such,  is  inadmissible.  Shedden  v. 
Patri4ik,  2  8.  &  T.  170 ;  30  L.  J.,  Mat.  217  ; 
3  L.  T.  592. 

As  to  Age.] — Evidence  of  reputation  is 

inadmissible  to  prove  a  person's  age.  Colelough 
V.  Stthyth,  16  Ir.  Ch.  Rep.  347  ;  10  L.  T.  918. 

ii.  Post  litem  mctam. 

Inadmisfible.] — In  a  petition  for  a  legitimacy 
declaration  the  question  was  whether  a  marriage 
between  the  petitioner's  grandfa^er  and  his 
wife  was  solemnized  before  1784,  the  date  of  the 
birth  of  C,  their  eldest  son,  the  petitioner's 
father.  It  was  admitted  that  the  only  evidence 
of  the  marriage  was  reputation  and  family  de- 
clarations. In  1800,  C,  the  father  of  the  peti- 
tioner, claimed  property  to  which  he  would  have 
been  entitled,  but  which  was  then  in  the  posses- 
sion of  his  maternal  uncle,  and  stated  that  his 
chief  object  was  to  establish  his  legitimacy.  The 
matemaJ  uncle  replied  that  he  was  ready  to 
defend  any  action  that  might  be  taken,  and  in- 
formed O.'s  paternal  uncle  of  the  claim  which 
had  been  made.  No  proceedings  were  taken.' 
A  controversy  had  arisen  in  1800,  between  C. 
and  his  maternal  uncle  upon  the  very  question 
involved  in  this  litigation,  and  consequently  de- 
clarations by  members  of  the  family,  and  recitals 
in  deeds,  made  subsequently,  when  tendered 
were  rejected  as  made  post  litem  motam. 
Frederick  v.  Att.-Gen,,  3  L.  R.,  P.  270  ;  44  L.  J., 
Mat.  1 ;  32  L.  T.  39. 

B.  married  C.  in  facie  ecclesiae  in  1851,  had 
issue,  and  died  in  1872.  In  an  attempt  by  A.  to 
set  up  a  previous  irr^pilar  Scotch  marriage,  a 
witness  gave  evidence  that  B.  told  him  repeatedly 
after  1851,  that  A.  was  his  wife,  and  not  G. : — 
Held,  that  such  evidence  was  not  admissible. 
Dysart  Peerage  case,  6  App.  Gas.  419 — H.  L. 

(Sc). 

Effect  of  the  statute  37  &  38  Vict.  c.  64  (1874), 
held  not  necessary  to  decide.    lb. 

Preeognitioni.  J — In  an  attempt  on  the  part  of 
A.  to  set  up  an  irregular  marriage  according  to 
the  law  of  Sootland,  between  herself  and  B., 
statements  prepared  by  D.,  the  plaintiff  in  an 
action  against  B.  as  the  alleged  husband  of  A. 
for  A.'s  board  and  lodging ;  which  statements 
were  signed — and  in  one  case,  corrected  by  in- 
terlineations— ^by  deceased  persons,  who,  if  alive, 
would  have  been  competent  witnesses,  were 
sought  to  be  used  as  evidence  : — ^Held,  that  they 
were  not  admissible.    lb. 

What  within  the  Bnle.]— In  1806,  it  was 
referred  to  the  master  in  chancery  to  report 
who  was  the  proper  person  to  be  committee  of  G., 
a  lunatic  and  to  certify  who  was  her  next  of 
kin  and  heir-at-law,  to  whom  it  was   directed 
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that  notice  was  to  begiyen.  S.,  maternal  grand- 
mother of  G.,  made  a  deposition  before  the 
master,  in  which  she  stated  the  connexions  of 
the  family.  In  185-4  G.  died.  In  an  ejectment 
in  which  the  question  was,  who  was  heir-at-law, 
ex  parte  patern&,  of  G.,  the  deposition  of  S.,  at 
that  time  deceased,  was  tendered  as  a  declaration 
of  a  deceased  relative  on  a  matter  of  pedigree. 
No  evidence  was  given  either  way  as  to  whether, 
in  1806,  there  was  any  real  dispute  as  to  who 
was  the  heir  of  G.  The  evidence  was  objected 
to  as  being  post  litem  motam,  but  received  : — 
Held,  that  the  evidence  was  properly  received  ; 
the  inquiry  as  to  who  was  heir-at-law  before  the 
master  not  being  in  itself  a  controversy,  or  lis 
pendens,  within  the  rule,  and  it  being  no  objec- 
tion that  the  declaration  was  upon  oath.  Oee 
V.  Ward,  7  El.  &  Bl.  509  ;  3  Jur.,  N.  S.  692. 

A  controversy  in  a  family,  though  not  at  that 
moment  the  subject  of  a  suit,  constitutes  a  lis 
sufficient  to  render  inadmissible  a  letter  written 
on  the  subject  by  one  of  the  members  of  tlie 
family  and  addressed  to  another  member  of  it. 
Butler  V.  Mimntgarret  (  Vt^connt),  7  H.  L.  Cas. 
633. 

S.  B.,  H.  B.,  and  P.  B.  were,  in  1816  (in  this 
Older  of  succession),  the  expectant  heirs  of  a 
person  who  was  then  childless.  In  that  year 
S.  B.  wrote  to  P.  B.  a  letter  stating  circumstances 
respecting  a  marriage  of  H.  B.  in  1811,  which  if 
true  would  have  the  effect  of  handing  over  the 
succession  to  P.  B.'s  children.  The  then  holder 
of  the  property  did  not  die  till  1846  : — Held, 
in  an  ejectment  afterwards,  by  the  children 
of  P<  B.,  that  this  letter  was  not  admissible. 

The  admissibility  of  declarations  by  members 
of  the  family  terminates  with  the  commencement 
of  the  controversy,  and  the  termination  of  this 
admissibility  is  not  affected  by  any  knowledge  or 
ignorance  on  the  part  of  the  declarant  of  the  ex- 
istence of  that  controversy  ;  nor  is  it  affected  by 
its  being  shewn  that  such  proceedings  were 
fraudulently  commenced  with  a  view  to  exclude 
the  possibility  of  any  such  declaration.  Sliedden 
V.  Patri4!ky  2  S.  &  T.  170  ;  30  L.  J.,  Mat.  Cas. 
217  ;  3  L.  T.  592. 

The  commencement  of  the  controversy  and 
not  of  the  situation  from  which  it  springs,  is 
the  commencement  of  the  lis  mota,  and  ter- 
minates the  admissibility  of  family  declarations. 
A  declaration  made  expressly  with  a  view  to  a 
probable  future  contest  is  admissible  quantum 
valeat.    lb. 

Not  so,  however,  when  made  in  a  prior  cause 
on  the  same  subject-matter.  A  prior  cause 
carried  on  between  the  same  parties  will  not  be 
a  lis  80  as  to  exclude  declarations,  unless  the 
very  point  subsequently  in  dispute,  upon  which 
it  is  sought  to  bring  such  declaration  to  bar,  was 
then  in  litigation.    lb. 

A.,  in  1798,  died  possessed  of  property,  which 
many  years  afterwards  B.  commenced  a  suit  to 
recover.  In  1799,  a  relation  of  B.  made  a  decla- 
ration, the  effect  of  which  was  to  shew  that  B. 
was  the  heir  and  next  of  kin  of  A.  : — ^Held,  that 
this  declaration  ^was  not  receivable  :  as  the  lis 
mota,  or  the  commencement  of  a  controversy, 
must  be  taken  to  be  the  arising  of  that  state  of 
facts  on  which  the  claim  is  founded,  without 
anything  more.  Walker  v.  Beauehampj  6  C.  & 
P.  552. 

It  is  a  rule  of  evidence  that  the  declaration  of 
deceased  members  of  the  family,  post  litem  mo- 
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tarn,  are  inadmissible  ;  and  anterior  declarations 
are  little  to  be  regarded,  unless  corroborated  by 
other  circumstances.  Crouch  v.  Hoo;per^  16 
Beav.  182.     And  itee  cases  ante,  col.  1182. 

iii.    For  wJiat  Purpose. 

To  ProVe  Legitimacy. ]— General  declarations, 
or  the  answer  of  a  parent  in  chancery,  are  good 
evidence,  after  the  death  of  such  parent,  to  prove 
that  a  child  was  born  before  marriage  ;  but  not 
to  prove  that  a  child  bom  in  wedlock  is  a  bas- 
tard. Goodwright  d.  Stevens  v.  Moss,  Cowp. 
591. 

The  declarations  of  an  illegitimate  member  of 
a  &mily  respecting  his  illegitimate  brothers,  are 
not  admissible  as  reputation.  Doe  d.  BamforcS 
V*  Barton,  2  M.  &  Rob.  28. 

A.'8  title  to  property  depended  on  his  being  a 
child  of  the  marriage  of  B.  and  C,  and  the  re- 
presentative of  a  trustee  conveyed  the  property  to 
him  by  a  deed  reciting  that  he  was  such  child : — 
Held,  that  the  deed  was  evidence  of  B.*s  legiti- 
macy, although  the  suit  did  not  relate  to  the- 
property,  and  the  parties  to  it  were  not  parties 
to  the  deed.  SUiney  v.  Wade,  7  Sim.  595 ;  1 
Mylne  &  C.  338. 

Godson.] — Family  repute  is  admissible  to  shew- 
that  a  legatee  was  the  godson  of  the  testator.. 
Qregorij,  In  re,  34  Beav.  600. 

Katnral  Son.] — On  an  issue  whether  the  plain- 
tiff was  the  natural  son  of  H.  C,  declarations  o£ 
the  brother  of  H.  C.  were  tendered  as  evidence 
of  the  relationship  between  the  plaintiff  an(£ 
H.  C. : — Held,  that  such  declarations  did  not  fall 
within  the  exception  which  admits  declarations 
of  members  of  the  family  in  cases  of  pedigree. 
Crisjiin  v.  Doglioni,  3  S.  &  T.  44  ;  32  L.  J.  109  ; 
8L.  T.  91  ;  11  W.  R.  500. 


h.  Beputation  as  to  BoTrndariea  and 
Basements. 

Publie  or  Private  Bights.] — Evidence  of  repu- 
tation is  admissible  in  questions  relating  to  mat- 
ters of  public  and  general  interest,  notwithstand- 
ing that  matters  of  private  interest  may  also  be 
involved  in  the  inquiry.  Beg.  v.  Bedford,  4  EU 
&  Bl.  535  ;  3  C.  L.  R.  442  ;  24  L.  J.,  Q.  B.  81  ;  1 
Jur.,  N.  S.  208. 

Therefore  on  the  trial  of  an  indictment  againsb 
the  inhabitants  of  a  county  for  the  non-repair  of 
a  bridge,  to  which  they  pleaded  that  A.  was- 
liable  ratione  tenures  to  repair  a  portion  of  the-^ 
bridge,  evidence  of  reputation  that  A.  and  his- 
predecessors  were  liable  to  repair  that  part  is  ad-- 
misslble.    lb. 

In  the  case  of  a  public  right,  in  proof  of  usage^ 
traditional  evidence  as  to  it  is  admissible  ;  aliter,. 
in  case  of  private  rights.  Withfiell  v.  Garthanif. 
6  T.  R.  388  ;  1  Esp.  324. 

Boundary  of  Kanor.] — Evidence  of  reputation' 
is  admissible  as  to  the  line  of  boundary  of  a 
reputed  manor.  JDoe  d.  Molesworth  v.  Sleeman, 
9  Q.  B.  298  ;  15  L.  J.,  Q.  B.  338  ;  10  Jur.  568. 

The  seashore  between  high  and  low  water  may- 
be part  of  the  adjoiuing  manor ;  and  where,  by 
an  ancient  grant  of  the  manor,  its  limits  were 
not  defined,  modem  usage  is  admissible  to  shew 
that  such  seashore  was   part   of   the   manor;. 

Q  Q 
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Btavfort  QDuke)  v.  Swansea  QMayor,  ^•tf.)»  ^  Ex. 
413. 


By  Tenants  and  Others.}— In  an  action 


by  the  lord  of  a  manor  against  the  owner  of  a 
freehold  estate  within  the  manor,  for  breaking 
and  entering  his  close,  the  question  being  whether 
the  close  was  part  of  the  waste  of  ihh  manor, 
or  part  of  the  adjoining  estate  of  the  owner  of 
the  freehold  estate,  it  appeared  that  there  were 
many  lands  and  tenements  held  of  the  manor, 
the  tenants  whereof  in  respect  of  those  lands 
had  always  exercised  rights  of  common  for  all 
their  commonable  cattle  on  the  waste  of  the 
manor : — Held,  first,  that  the  want  of  evidence 
of  acts  of  enjoyment  of  the  rights  oyer  the  close 
<did  not  affect  the  admissibility  of  evidence  of 
reputation.  Dunraven  (^EarT)  r.  Llewellen,  15 
<J.  B.  791  ;  19  L.  J.,  Q.  B.  388  ;  14  Jur.  1089— 
Ex.  Ch. 

Held,  secondly,  that  declarations  by  deceased 
residents  in  the  manor,  not  being  tenants  of  it, 
were  not  inadmissible  on  the  groond  that  they 
proceeded  from  persons  who  had  not  competent 
knowledge  upon  the  subject,    lb. 

Held,  thirdly,  that  declarations  of  deceased 
tenants  of  the  manor  who  had  exercised  rights 
of  common  on  the  waste  of  the  manor,  that  the 
close  was  parcel  of  the  waste,  though  not  objec- 
tionable on  the  ground  that  they  proceeded  from 
interested  persons,  were  not  receivable,  inasmuch 
.as  there  was  no  common-law  right  for  every 
tenant  of  a  manor  to  have  such  right  of  common ; 
:and  that  the  many  private  rights  of  common  of 
the  tenants  of  a  manor,  who  had  such  right  by 
virtue  of  their  individual  grants,  and  as  incident 
thereto,  did  not  compose  one  public  right  so  as 
to  render  evidence  of  reputation  as  to  the  boun- 
«dary  of  the  waste  admissible.    lb. 


Commissioners.] — In  the  13  Car.  1,  a  com- 


with  the  locus  in  quo,  are  admissible.  Simpson 
V.  Bendyj  18  C.  B.  831 ;  2  Jur.,  N.  S.  6i2— Ex. 
Ch. 

Traditionary  reputation  is  evidence  of  boun- 
dary between  two  parishes  or  manors,  and  this 
though  the  old  persons  deceased  making  the 
declarations  claimed  rights  of  common  on  the 
respective  wastes  which  might  be  enlarged  by 
sudi  evidence.  Nichols  v.  Packer,  14  East,  331, 
n.  And  see  Freeman  v.  Phillips.  4  M.  &  8. 
486. 


Estates  in  Parishes.] — On  a  question  of 


boundary  between  two  estates,  if  evidence  has 
been  given  that  the  boundary  of  the  estates  is 
the  same  as  that  between  two  hamlets,  evidence 
of  reputation  as  to  the  boundary  of  the  hamlets 
may  be  adduced  for  the  purpose  of  proving  that 
of  the  estates,  and  the  jury  may  he  desired  to 
take  into  consideration  the  latter  evidence  if 
they  are  satisfied  with  the  first.  Thomas  v.  Jen- 
kins, 1  N.  &  P.  687  ;  6  A.  &  E.  525  ;  1  Jur.  261. 

Where,  in  trespass,  the  question  was,  whether 
certain  land  was  in  liie  parish  of  A.,  or  parish  of 
B. ,  the  land  in  B.  being  tithe-free  : — Held,  that 
ancient  leases  granted  by  the  ancestor  of  the 
plaintiff's  landlord,  in  which  the  land  was  de- 
scribed as  being  in  the  parish  of  B.,  were  ad- 
missible as  evidence  of  reputation  that  the  land 
was  in  that  parish.  Pl-asrton  v.  Dare,  10  B.  &  C. 
17  ;  5  M.  &  R.  1. 

Boundary  of  Counties.] — Reputation  that  a 
river  was  the  boundary  between  two  counties  is 
some  evidence  that  the  land  on  one  side  of  the 
existing  stream  belonged  to  the  county  on  that 
side.    Ford  v.  Lacy,  2  F.  &  F.  364. 


Entries  in  Book  of  Owner.] — In  ejectment 


mission  issued  out  of  the  duchy  court  of  Lau 
•caster  reciting  that  the  lords  of  the  manors  of 
A.  and  C.  had  petitioned  the  crown,  shewing 
that  the  boundaries  between  their  two  manors 
were   uncertain,   and    that   suits   were    likely 
-to  grow  thereout,   for   preventing  whereof   it 
•directed  the  commissioners  to  repair  to  the  spot 
■and  impannel  a  jury  for  the  purpose  of  setting 
out  the  boundaries.    The  return  stated  that  the 
•commissioners  had  inquired  into   the   matter, 
being  attended  by  the  parties  interested,  and 
that  a  jury  of  the  body  of  the  county  had  been 
iswom  to  inquire,  and  a  true  verdict  give  con- 
cerning the  boundary,  and  thereupon  the  com- 
missioners set  out  the  boundary  by  marks  and 
-stones  : — Held,  that  this  was  a  proceeding  in  the 
nature  of  a  verdict  before  a  court  of  competent 
jurisdiction,  and  therefore  admissible'  in  a  ques- 
tion of  manorial  boundary  where  reputation  was 
admissible,  and  that  it  was  not  to  be  excluded 
•on  the  ground  that  it  had  taken  place  post  litem 
motam,  or  because  it  did  not  appear  that  any 
decree  had  been  made.    Briscoe  v.  Lomax,  3  N. 
.&  P.  308  ;  8  A.  &  E.  198  ;  2  Jur.  682. 

Parts  of  Kanor.] — Reputation  of  lands 


being  part  of  a  manor  and  copyhold  is  good  evi 
nJence.    Doe  d.  Jones  v.  Richards,  Peake's  Add, 
■Cas.  180. 

In  order  to  prove  that  a  particular  piece  of 
land  is  part  of  the  wastes  of  a  manor,  acts  of 
ownership  upon  another  piece  of  land  lying 
along  the  same  highway,  but  not  continuous 


to  recover  a  house  and  premises  forming  part  of 
twenty-two  acres  of  land  alleged  to  be  parcel  of 
the  manor  of  H.,  the  lessor  of  the  plaintiff,  who 
sought  to  trace  his  title  through  C.  in  order  to 
prove  a  lease  to  H.,  and  assignments  by  the 
latter  to  P.,  and  by  P.  to  C,  and  that  the  land 
in  question  was  parcel  of  that  manor,  tendered 
in  evidence  an  ancient  book,  found  in  the  muni- 
ment-room of  the  family,  to  whom,  at  the  sup- 
posed date  of  that  book,  the  reversion  of  the 
manor  belonged.     This    book,   amongst   other 
entries  and  receipts  contended  to  be  in  the  hand- 
writing of  a  person  suggested  to  be  the  steward 
of  the  property,  contained  an  entry  dated  1610, 
which  purported  to  be  a  memorandum  of  the 
terms  of  certain  leases  and  deeds.    It  commenced 
with  a  lease  from  S.  to  H.  from  1570,  for  fifty- 
one  years,  of  land,  including  the  premises  in 
question,  describing  them  as  parcel  of  the  manor 
of  H.,  and  stated  the  recitals  of  that  lease  as 
shewing  that  the  lord  of  the  manor  of  H.  had 
in  1559  granted  a  lease  for  one  hundred  years  to 
L.,  and  that  L.  had  underlet  to  S,    The  entry 
then  added  that  H.  had  assigned  to  P.,  and  P.'s 
widow  to  C,  who  claimed  ten  years  yet  to  come 
in  the- premises.    There  was  no  proof,  indepen- 
dent of  the  entry,  of  the  existence  of  such  a 
lease  from  S.  to  H.  ;— Held,  that  the  entry  was 
not  admissible  upon  the  ground  of  reputation, 
nor  as  an  entry  made  in  the  course  of  business, 
nor  as  secondary  evidence  of  the  lease  of  which 
it    purported   to    state    the    effect.     Witt  comb 
V.   Padwiek,  4    H.  L.   Cas.   426.    Affirming  6 
Ex.  601      20  L.  J.,  Ex.  297  ;  15  Jur.    778— 
Ex.  Ch. 
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Two  Estatea.] — Evidence  of  reputation  of  a 
boundary  between  two  estates  was  rejected. 
ClatJUer  v.  Chapman^  14  East,  331,  n. 

Beputation  ai  to  Pacts. ]~To  an  action 

for  cutting  down  and  converting  trees  which  the 
defendant  justified  as  growing  upon  his  soil  and 
freehold,  the  plaintiff  replied  that  the  trees  were 
his  freehold,  and  not  the  freehold  of  the  defen- 
dant ;  and  this  was  held  to  be  proved  by  shew- 
ing that  they  grew  on  a  certain  woody  belt 
fifteen  feet  wide,  which  surrounded  the  plaintiff's 
land,  but  was  undivided  by  any  fences  from  the 
several  closes  adjoining,  of  which  it  formed  part, 
belonging  to  different  owners  ;  and  that,  from 
time  to  time,  the  plaintiff  and  his  ancestors,  at 
their  pleasure,  cut  down  for  their  own  use  the 
trees  growing  within  the  belt ;  and  that  the 
several  owners  of  the  different  closes  inclosing 
the  belt  never  felled  trees  there,  though  they 
felled  them  in  other  parts  of  the  same  closes, 
and  that  when  they  made  sale  of  their  estates, 
the  trees  in  the  belt  were  never  valued  by  their 
agents,  because  they  were  reputed  and  considered 
to  belong  to  the  plaintiff  and  his  ancestors,  in 
which  the  several  owners  acquiesced.  Stanley 
V.  White,  14  East,  332. 

Evidence  that  the  tenants  of  the  defendant's 
estate  for  thirty  years  and  upwards  had  publicly 
and  without  interruption  from  the  lord,  and  with 
his  knowledge,  cut  and  sold  the  planted  wood  on 
the  estate  in  large  quantities,  is  admissible  :  but 
evidence  of  reputation  tliat  the  tenants  of  the 
clefendant's  estate  had  the  right  of  cutting  and 
selling  plan  ted  wood,  is  not  admissible.  Blackett 
V.  Lome9,  2  M.  &  S.  494. 

VHiere  a  person,  between  fifty  and  sixty  years 
^o,  devised  land  to  his  son  for  life,  remainder  to 
bis  grandson  for  life,  remainder  to  the  heirs  of 
the  body  of  the  grandson,  remainder  to  the  lessor 
of  the  plaintiff  in  tail ;  between  whom  and  the 
devisee  in  fee  of  the  son  the  question  was  whether 
the  land  in  dispute,  which  had  been  occupied  by 
the  son  in  the  lifetime  of  the  testator,  was  part 
of  the  entailed  estate,  or  had  been  acquired  by 
his  own  purchase ;  evidence  of  reputation  that 
the  land  had  belonged  to  S.,  and  was  purchased 
of  him  by  the  first  testator,  is  not  admissible, 
though  coupled  with  corroborative  parol  evidence 
that  the  land  had  belonged  to  S.  before  the  occu- 
pation of  it  by  the  son,  and  also  by  a  deed  of 
conveyance  of  another  farm  in  the  same  place, 
from  the  first  testator  to  a  younger  son,  about 
the  same  period,  in  which  it  was  recited  that  the 
land  thereby  conveyed  had  been  then  lately 
purchased  by  the  testator  from  S.  Doe  d.  Dids- 
bury  V.  Thomas,  U  East.  323. 

Sheop-walk.] — Evidence  of  reputation  is  ad- 
missible on  a  question  as  to  private  rights,  viz., 
whether  a  place  is  or  is  not  parcel  of  a  sheep- 
walk.    Davis  V.  Lewis,  2  Ohit.  536. 

Fablie  Bights — Common.] — Evidence  of  repu- 
tation is  admissible  to  prove  a  right  of  common 
pur  cause  de  vicinage.  Pritchard  v.  Poioell, 
16  L.  J.,  Q.  B.  166  ;  10  Jur.  164. 

Trespass  quare  clausum  f regit :  plea  of  pre- 
■scriptive  right  of  common  over  the  locas  in  quo 
at  all  times  for  his  cattle  levant  and  couchant ; 
replication  prescribing  in  right  of  his  messuage 
to  use  the  locus  in  quo  for  tillage  with  com,  and 
until  the  taking  in  of  the  corn,  to  hold  and 
enjoy  the  same  in  every  year  : — Held,  that  many 


persons  besides  the  defendant  having  a  right  of 
common  over  the  locus  in  quo,  evidence  of  repu- 
tation as  to  the  right  claimed  by  the  plaintiff 
was  admissible  ;  a  foundation  being  first  laid  by 
evidence  of  the  enjoyment  of  such  right;  and 
that  the  plaintiff's  ri^t  might  legally  exist  as  a 
qualification  of  the  defendant's  right,  and  was 
not  repugnant  to  it.  Weeks  v.  Sparke,  1  M.  &  S. 
680. 


Pree  Warren.] — Reputation  is  admissible 


evidence  of  a  claim  of  free  \^'arren  by  prescrip  - 
tion  over  an  entire  manor.  Carnarvon  (^EarV)  v. 
Villehois,  13  M.  &  W.  313  ;  14  L.  J.,  Ex.  233. 

On  the  same  ground,  the  declarations  of  de- 
ceased copyholders,  as  to  the  existence  of  the 
franchise  over  all  the  copyholds,  is  admissible 
for  the  like  purpose.    Ih. 


XineB  and  Xinorals.  J — Upon  a  question 


whether  the  lord  of  a  manor  was  entitled  to  the 
coals  under  a  freehold  tenement  within  the 
manor,  it  is  comi)etent  to  him  to  shew  by  pajx)l 
evidence  that  there  was  a  known  distinction 
within  the  manor  between  old  and  new  land, 
and  that  in  J^ct  the  plaintiff's  lands  lay  within 
the  boundary  of  the  new  land  ;  and  also  to  shew 
by  evidence  of  general  reputation,  as  well  as 
acts  of  taking  coal  under  the  lands  of  other 
freeholders  within  the  same  boundary,  that  the 
right  to  the  coals  under  the  plaintiff's  lands  was 
in  the  lord.    Barnes  v.  Mawson,  1  M.  &  S.  77. 

Qusere,  whether  general  evidence  of  reputa- 
tion as  to  a  prescriptive  right  of  digging  stones 
on  the  lord's  waste,  annexed  to  a  particulai* 
estate,  is  admissible.  Two  judges  against  two ; 
but  one  of  those  who  held  the  affirmative  thought 
it  required  other  evidence  of  the  right  to  be  first 
laid  as  a  foundation  :  it  seems,  however,  that 
such  evidence  may  be  given  as  to  a  particular 
custom,  though  not  as  to  a  private  prescription  ; 
bv  three  to  one.  Morewood  v.  Wood,  14  East, 
327. 

Fact — ^Inference.] — Indictment  for  ob- 


structing a  highway.  A  witness  stated,  that 
about  forty  years  before  a  deceased  occupier  of 
land  over  which  the  road  passed,  planted  a  willow 
near  the  road.  The  witness  was  then  asked 
what  the  occupier  said  when  he  planted  the 
willow.  The  witness  answered,  that  the  occu- 
pier said  that  he  planted  the  willow  to  shew 
where  the  boundary  of  the  road  was  when  he 
was  a  boy: — Held,  that  the  statement  of  the 
occupier  was  not  receivable,  on  the  ground  that 
it  was  evidence  of  reputation,  nor  as  a  declaration 
accompanying  an  act  done,  nor  as  a  declaration 
against  the  interest  of  the  party  making  it.  Reg, 
V.  Blisg,  2  N.  &  P.  464 ;  7  A.  &  E.  550 ;  W., 
W.  &  D.  624. 

Toll!.] — An  old  deed  between  a  public  body 
claiming  tolls,  and  others  liable  thereto,  regu- 
lating the  amount  of  payment,  is  evidence  in  the 
nature  of  reputation  of  the  existence  of  the  tolls. 
Brett  V.  Beales,  M.  &  M.  416. 

Bepair  of  Beads.] — A  document  drawn  up  at 

a  meeting  of  the  inhabitants  of  a  township,  and 

signed  by  them  under  a  resolution  to  resist  the 

repairs  of  a   road,  is  evidence  of  reputation. 

Barraclovgh  v.  Johnson,  3  N.  &  P.  233  ;  8  A.  & 

E.  99  :  2  Jur.  839. 

Q  Q  2 
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a  settlement  by  hiring  and  service,  by  shewing 
that  the  servant  had  not  been  hired  for  a  year  ; 
the  sessions  rejected  the  evidence : — Held,  that 
the  sessions  were  right,  and  that  this  entry 
could  not  be  admitted  as  an  entry  by  a  deceased 
person  against  his  interest,  or  as  an  entry  by  a 
deceased  person  in  the  discharge  of  some  duty, 
or  as  a  contract  between  the  master  and  the  ser- 
vant. Feg.  v.  Worth,  4  Q.  B.  132  ;  3  G.  &  D. 
376  ;  12  L.  J.  144  ;  7  Jur.  172  ;  Masteij  v.  Allt^i, 
supra, 

b.  Partlonlar  Persont. 
i.  Tradesmen  and  Merchants, 

When  Deceased.  ]  — A  deceased  tradesman's 
bill  for  repairs,  witn  his  receipt  thereon,  is  not 
evidence  of  the  work  having  been  done  for  the 
person  charged,  though  the  paper  is  found 
amongst  the  other  papers  of  the  person  charged. 
Doe  d.  Gallop  v.  T  owles,  1  M.  &  Rob.  261. 

So  in  ejectment  by  parish  officers  to  recover  a 
cottage,  entries  in  the  books  of  a  deceased  trades- 
man of  charges  for  the  building  of  the  cottage, 
which  are  there  stated  to  have  been  paid  by  the 
lord  of  the  manor,  are  not  admissible  on  the  part 
of  the  defendant.  Doe  d.  Haden  v.  Burton,  9 
C.  &  P.  254. 

Where  it  was  the  course  of  business  for  H.. 
one  of  the  workmen  at  a  coal  mine,  to  give 
notice  to  T.,  the  foreman,  of  the  coal  sold,  and 
Y.,  not  being  able  to  write,  employed  B.  to  make 
entries  of  the  sales  in  a  book  at  the  time  from 
his,  Y.'s,  information: — ^Held,  that,  H.  and  Y.  being 
dead,  the  entries  were  not  evidence  in  an  action 
for  the  price  of  such  coals.  Drain  v.  Preece,  11 
M.  &  \f,  778. 

To  prove  the  delivery  of  goods  in  the  shop  of 
a  trader,  an  entry  made  in  the  shop  books  by 
another,  which  a  witness  saw  soon  after  it  was 
made,  and  corresponding  with  the  delivery 
which  he  also  saw,  is  tantamount  to  an  entry 
made  by  himself,  and  is  admissible.  Dighy  v. 
Stedman,  1  Esp.  328. 

A  book  kept  privately  by  the  defendant,  and 
made  up  from  certain  slips  of  paper,  on  which 
the  daily  transactions  of  his  business  were  en- 
tered, and  there  being  no  proof  that  these  were 
accurately  copied  by  him,  is  not  admissible  for 
the  defendant.    Ellis  v.  Cowne,  2  C.  &  E.  719. 

Accounts  between  master  and  servant,  trades- 
men and  shopmen,  and  bankers  and  customers, 
may  under  special  cases  and  from  the  necessity 
of  the  case  b^  admitted  as  evidence  in  fiivour  of 
the  party  writing  them.  Sffmonds  v.  Oaslight 
and  Coke  Company,  11  Beav.  283. 

Banken'  Bookf.j^The  effect  of  s.  3  of  the 
Bankers'  Books  Evidence  Act,  1879,  is  to  make 
copies  of  entries  in  the  books  of  a  banker  admis- 
sible evidence  against  any  one.  Therefore, 
copies  of  entries  in  the  books  of  the  bankers  of  a 
defendant  are  evidence  against  the  plaintiff. 
J/arding  v.  William*,  14  Ch.  D.  197  ;  49  L.  J., 
Ch.  661  ;  42  L.  T.  507  ;  28  W.  B.615. 

A  banker's  ledger  is  admissible  to  shew  that  a 
customer  had  no  funds  in  his  hands  on  a  par- 
ticular day,  although  entries  were  made  therein 
by  several  of  the  clerks  of  the  house.  Furness  v. 
Cope,  2  M.  &  P.  197  ;  5  Bing.  114. 

Entries  in  the  books  of  bankers,  merchants, 
&c.,  can  only  be  proved  by  the  clerk  by  whom 
the  entries  have  been  made.  Cooper  v.  Marsden, 
1  Esp.  1. 


Coniiexion  of  Sntriat.]— Where  the  plaintiff 
read  in  evidence  an  entry  from  the  defendant's 
day-book  : — Held,  that  the  latter  could  not  be 
permitted  to  read  distinct  entries  in  different 
parts  of  the  book,  unconnected  with  the  entry 
so  read  by  the  plaintiff.  Catt  v.  U&ward,  3 
Stark.  3. 

The  general  rule  of  evidence,  that  if  one  side 
puts  in  evidence  a  document  for  the  purpose  of 
proving  part  of  it,  the  other  side  has  a  nght  to 
have  the  whole  put  in,  does  not  apply  to  mer- 
chants' or  traders'  books  of  account  containing 
entries  of  receipts  and  payments  ;  and,  there- 
fore, if  one  side  puts  in  such  books  of  accounts 
to  prove  certain  items  of  receipts,  that  does  not 
entitle  the  other  side  to  put  those  books  in  evi- 
dence to  prove  payments  unless  the  different  items 
are  so  mixed  up  together  as  to  clearly  form  one 
transaction.  Reex^e  v.  Whitm^e,  2  Drew.  &  Sm. 
446  ;  11  Jur.,  N.  S.  722 ;  12  L.  T.  724  ;  13  W.  B. 
913. 

Although  an  entry  of  receipts  is  good  evidence 
of  such  receipt  as  against  the  person  making  it, 
an  entry  of  payment  is  not  evidence  of  such  pay- 
ment in  favour  of  such  person.    Ih, 


ii.  Solicitors, 

Against  Interest— Ordinary  Coarse  of  Busi- 
ness.]— On  a  question  relating  to  the  rent  paid 
for  a  particular  property,  a  statement  as  to 
receipts  from  an  agent,  signed  by  a  deceased  prin- 
dpal,  is,  as  being  against  interest,  equally  admis- 
sible in  evidence  with  a  statement  by  a  deceased 
agent  as  to  receipts  from  a  tenant.  But  a  rent- 
roll  signed  by  a  deceased  solicitor  who  was  paid 
to  audit  the  accounts  by  testing  the  arithmetic, 
but  not  by  examining  with  vouchers  the  truth 
as  to  alleged  payments,  is  not  admissible  in 
evidence,  either  on  the  ground  of  a  pecuniary  in- 
terest, or  on  the  ground  of  the  audit  having  been 
made  in  the  ordinary  course  of  business.  Virian 
V.  Moat,  Virian  v.  Walker,  44  L.  T.  210  :  29  W. 
B.  504. 

Entries  of  charges  made  by  an  attorney  in  his 
books,  shewing  the  time  when  a  certain  lease 
prepared  for  a  client  of  his  was  executed,  which 
charges  were  shewn  to  have  been  paid,  are  evi- 
dence, after  the  attorney's  death,  to  shew  that 
the  lease  executed  under  a  power  to  lease  in 
possession,  and  not  in  reversion,  which  lease  bore 
date  the  31st  of  August,  1770,  and  purported  to 
grant  a  term  from  the  29th  of  September  then 
next  ensuing,  was  not  in  fact  executed  till  after 
the  29th  of  September,  inasmuch  as  the  charge 
for  drawing  and  engrossing  the  lease  was  under 
the  date  of  "  October,  1770."  Doe  d.  Reeoe  v. 
Robson,  16  East,  32. 

Entries  in  the  books  of  a  deceased  attorney  of 
the  defendant  were  admitted  as  evidence  for  a 
plaintiff  in  a  bill  of  foreclosure,  to  prove  that 
the  whole  mortgage  money  had  been  paid  to  the 
defendant,  and  that  there  was  no  usury ;  such 
entries,,  though  not  against  the  interest  of  the 
attorney,  being  made  in  the  usual  course  of 
his  business.  Clark  v.  Wilmot,  1  Y.  &  0.  C.  C. 
53. 

Entries  in  a  deceased  solicitor's  books,  in  his 
handwriting,  relating  to  a  deed  prepared  by 
him,  and  executed  by  a  deceased  client,  are 
good  evidence.  Rawlins  v.  Riekards,  28  Beav. 
370. 

Entries  made  by  a  deceased  attorney  are  not 
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evidence   of  business  done  by   him.     Gale  y. 
Pakingttm,  M*Clel.  &  Y.  357. 

Entries  of  a  debtor  and  creditor  account,  in 
the  books  of  a  deceased  attorney,  are  not  ad- 
missible as  evidence,  merely  because  thei*e  are 
items  on  the  other  side  of  the  account  that 
are  admitted.  Mltaley  v.  Carlisle ^  17  Ir.  C.  L. 
R.  792. 

Letters.] — A  letter  of  a  deceased  solicitor,  pur- 
porting to  be  written  on  behalf  of  a  client,  is  not 
evidence  against  him,  unless  there  is  proof  of  the 
solicitor  having  acted  in  that  character.  Bright 
V.  Legerttm,  30  L.  J.,  Ch.  338  ;  7  Jur„  N.  S.  569 ; 
9  W.  R.  239. 


iii.  Partfieritf  Clerksj  and  Agents, 

BelatioBship  of  PartlM.] — ^The  entries  in  a 
book  containing  a  record  of  the  proceedings  of  a 
society  established  under  a  deed  of  co-partner- 
ship produced  at  the  meetings,  and  open  to  the 
inspection  of  all  the  members,  are  admissible 
against  a  person  after  he  has  been  proved  a  mem- 
ber of  the  society.  Alderson  v.  Clay,  1  Stark. 
405. 

Evidenee  against  whom.]— A.,  the  holder  of 
a  bill,  deposited  it  with  B.,  as  a  collateral 
security  for  the  balance  of  accounts  between 
them  ;  B.  indorsed  the  bill  over  to  C.  after 
it  became  due.  In  an  action  by  G.  against  A., 
B.'s  account-book  is  not  evidence  in  diminution 
of  the  balance  between  A.  and  B.  Collenridge 
V.  FarquJiarsim,  I  Stark.  259. 

A.  undertook  to  act  as  the  agent  of  B.  in  re- 
covering the  amount  of  an  insured  cargo,  subject 
to  the  superior  claim  of  C,  who  resid^  abroad. 
In  an  action  by  B.  against  A.  to  recover  his  pro- 
portion of  the  amount  recovered  by  A.,  an  invoice 
sent  by  C,  but  to  which  A.  was  not  privy,  is  not 
admissible  against  A.,  in  order  to  shew  the  ex- 
tent of  B.'s  interest.  Mendhum  v.  TJiompson^  1 
Stark.  316. 

SntriM  by  Deceased  Partner.] — During  the 
trial  of  an  action  to  establish  the  plaintiff's  right 
to  be  indemnified  by  the  two  defendants,  or  one 
of  them,  in  respect  of  200  shares  transferred  into 
the  plaintiff's  name  as  trustee  for  the  defendants, 
or  one  of  them,  the  plaintiff  desired  to  prove  that 
the  shares  had  been  bought  on  the  Stock  Ex- 
change for  one  of  the  defendants  through  his 
brokers,  Messrs.  6.  &  D.  G.  was  dead,  and  the 
plaintiff  tendered  in  evidence  an  entry  in  the 
day-book  of  the  firm  of  a  purchase  of  200  shares 
by  G.  for  the  particular  defendant ;  and,  having 
j)roved  that  the  entry  was  in  the  handwriting  of 
G.,  that  it  was  made  by  him  in  the  ordinary 
course  of  business  at  the  time  of  the  purchase  as 
a  memorandum  of  the  transaction,  and  that  the 
ledger  of  the  fiim  was  made  up  from  the  day- 
book, contended  that  it  was  admissible  in  evi- 
dence as  a  declaration  made  by  a  deceased  person, 
first,  because  it  was  made  against  the  pecuniary 
interest  of  the  person  making  it ;  and,  secondly, 
because  it  had  been  made  in  the  ordinary  course 
of  business:— Held,  that  it  was  not  admissible 
upon  the  first  ground,  because  it  might,  according 
to  the  turn  of  the  market,  have  been  to  the  ad- 
vantage of  the  deceased ;  nor  upon  the  second 
ground,  because  it  was  not  made  in  the  perform- 
ance of  any  duty.  Massey  v.  Allen,  13  Ch.  D. 
558 ;  49  L.  J.,  Ch.  76  ;  41  L.  T.  788  ;  28  W.  R.  212. 


Clerks  —  Indorsement  on  Notice  to  Qnit.]  — 

Where  it  was  the  usual  coui'se  of  practice  in  an 
attorney's  office  for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on  duplicates  of 
such  notices  the  fact  and  time  of  service ;  andr 
on  one  occasion  the  attorney  himself  prepared  a 
notice  to  quit  to  serve  on  a  tenant,  took  it  out 
with  him  together  with  two  others  prepared  at 
the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of 
each  notice  a  memorandum  of  his  having  de- 
livered  it  to  the  tenant,  and  two  of  them  were 
proved  to  have  been  delivered  by  him  on  that 
occasion : — Held,  on  the  trial  of  an  ejectment 
after  the  attorney's  death,  that  the  indorsement 
so  made  by  him  was  admissible  to  prove  the  ser-^ 
vice  of  the  third  notice.  Doe  d.  Patteshall  v. 
Turfordj  3  B.  &  Ad.  890. 


Where  no  Daty.l — But  an  entry  in  the 


diary  of  a  solicitor's  clerk,  who  had  become 
lunatic,  was  not  allowed  to  be  read  in  evidence 
of  a  matter  concerning  which  it  was  not  the  duty 
of  the  clerk  to  have  made  such  entry.  Coleman 
V.  Mellersh,  2  Mac.  &  G.  309. 

An  entry  of  a  tender  and  a  refusal  made  by 
the  deceased  clerk  of  the  plaintiff's  attorney,  in 
a  day-book  kept  for  the  purpose  of  minuting^ 
his  daily  transactions,  is  admissible  in  evidence 
to  prove  the  tender.  Marks  v.  Lahee,  3  Bing» 
N.  C.  408  ;  4  Scott,  137. 

An  entry  in  a  diary  kept  by  an  agent  is  not 
admissible  to  prove  a  fact  therein  stated,  unless, 
it  is  shewn  that  it  was  the  duty  of  the  agent 
to  make  the  whole  entry.  Trotter  v.  Maclean^ 
13  Ch.  D.  574,  579;  42  L.  T.  118;  28  W.  R. 
244. 


Proof  of  Handwriting.]— An  entry  mad& 


in  the  books  of  the  plaintiff,  specifying  the 
terms  of  an  agreement,  is  not  evidence  where 
the  person  who  made  it  is  dead,  by  proving  his. 
handwriting.  Calvert  v,  Ca^iterbury  QArch-^ 
bishop),  2  Esp.  646. 

Where  entries  have  been  made  by  a  clerk  who 
is  since  dead,  proof  of  his  handwriting  will  not 
make  such  entries  evidence.  Sihes  v.  Marshall, 
2  Esp.  705. 

Katnre  of  I>uty.]| — J.,  who  was  usually  em> 
ployed  to  serve  notices  to  quit,  received  instruc- 
tions to  serve  a  duplicate  notice  to  quit  on  R.  C, 
and  on  his  return  signed  a  memorandum,  which 
had  been  prepared  l^orehand, "  29th  September,, 
delivered  a  duplicate  to  R.  C."  In  fact,  he  had 
served  the  father  of  R.  C,  and  he  stated  that  fact 
to  his  employer  on  his  return.  On  ejectment 
after  the  death  of  J. : — Held,  that  the  parol  de- 
claration was  not  admissible,  because  not  made 
in  the  course  of  business  or  in  the  discharge  of 
a  duty.  Stapylton  v.  Clough,  2  El.  &  Bl.  933  y 
2  C.  L.  R.  266  ;  23  L.  J.,  Q.  B.  5  ;  18  Jur.  60. 

A  local  agent,  whose  duty  it  was  to  advise  his; 
principals  of  all  his  transactions  on  their  ac- 
count, wrote  them  a  letter,  in  which  occurred 
these  words  :  "  I  enclose  a  draft  of  B.,  which  he 
sent  to-day  with  three  large  cases  to  the  office. 
I  enclose  his  invoices  for  your  perusal.  He  leaves 
shipment  of  his  goods  to  your  judgment.  He  will 
renew.  ...  I  consider  him  a  perfectly  safe  man, 
should  there  be  any  reclamation.  He  draws  75 
per  cent." :  — Held,  that  this  letter  could  not  be 
used  by  the  principals  after  the  agent's  death,  to- 
prove  the  nature  of  the  transaction  to  which  it 
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a  settlement  by  hiring  and  service,  by  shewing 
that  the  servant  had  not  been  hirecl  for  a  year  ; 
the  sessions  rejected  the  evidence : — Held,  that 
the  sessions  were  right,  and  that  this  entry 
could  not  be  admitted  as  an  entry  by  a  deceased 
person  against  his  interest,  or  as  an  entry  by  a 
deceased  person  in  the  dischai^  of  some  duty, 
or  as  a  contract  between  the  master  and  the  ser- 
vant. Jieff,  V.  Worth,  4  Q.  B.  132  ;  3  G.  &  D. 
376  ;  12  L.  J.  144  ;  7  Jur.  172  ;  Massey  v.  Alltm, 
9upra, 

b.  Particular  Persons. 

i.  Tradesmen  and  Merchants, 

When  Beoeaied.]  —  A  deceased  tradesman's 
bill  for  repairs,  witn  his  receipt  thereon,  is  not 
evidence  of  the  work  having  been  done  for  the 
person  charged,  though  the  paper  is  found 
amongst  the  other  papers  of  the  person  charged. 
Doe  d.  Oallop  v.  T  owles,  1  M.  &  Rob.  261. 

So  in  ejectment  by  parish  officers  to  recover  a 
cottage,  entries  in  the  books  of  a  deceased  trades- 
man of  charges  for  the  building  of  the  cottage, 
which  are  there  stated  to  have  been  paid  by  the 
lord  of  the  manor,  are  not  admissible  on  the  part 
of  the  defendant.  Doe  d.  Hadcn  v.  Burt  an,  9 
C.  &  P.  264. 

Where  it  was  the  course  of  business  for  H.. 
one  of  the  workmen  at  a  coal  mine,  to  give 
notice  to  Y.,  the  foreman,  of  the  coal  sold,  and 
Y.,  not  being  able  to  write,  employed  B.  to  make 
entries  of  the  sales  in  a  book  at  the  time  from 
his,  Y.*s,  information :— Held,  that,  H.  and  Y.  being 
dead,  the  entries  were  not  evidence  in  an  action 
for  the  price  of  such  coals.  Brum  v.  Preece,  11 
M.  &  W.  773. 

To  prove  the  delivery  of  goods  in  the  shop  of 
a  trader,  an  entry  made  in  the  shop  books  by 
another,  which  a  witness  saw  soon  after  it  was 
made,  and  corresponding  with  the  deliveiy 
which  he  also  saw,  is  tantamount  to  an  entry 
made  by  himself,  and  is  admissible.  Dighy  v. 
Stedman,  1  Esp.  328. 

A  book  kept  privately  by  the  defendant,  and 
made  up  from  certain  slips  of  paper,  on  which 
the  daily  transactions  of  his  business  were  en- 
tered, and  there  being  no  proof  that  these  were 
accurately  copied  by  him,  is  not  admissible  for 
the  defendant.    Ellis  v.  Cownc,  2  C.  &  K.  719. 

Accoimts  between  master  and  servant,  trades- 
men and  shopmen,  and  bankers  and  customers, 
may  under  special  cases  and  from  the  necessity 
of  the  case  be  admitted  as  evidence  in  favour  of 
the  party  writing  them.  Symonds  v,  Gaslight 
and  Coke  Company ,  11  Beav.  283. 

Bankers*  Boeks.] — ^The  effect  of  s.  3  of  the 
Bankers'  Books  Evidence  Act,  1879,  is  to  make 
copies  of  entries  in  the  books  of  a  banker  admis- 
sible evidence  against  any  one.  Therefore, 
copies  of  entries  in  the  books  of  the  bankers  of  a 
defendant  are  evidence  against  the  plaintiff. 
Harding  v.  Williams,  14  Ch.  D.  197  ;  49  L.  J., 
Ch.  661 ;  42  L.  T.  607  ;  28  W.  R.615. 

A  banker's  ledger  is  admissible  to  shew  that  a 
customer  had  no  funds  in  his  hands  on  a  par- 
ticular day,  although  entries  were  made  therein 
by  severaf  of  the  clerks  of  the  house.  Furness  v. 
Cope,  2  M.  &  P.  197  ;  5  Bing.  114. 

Entries  in  the  books  of  bankers,  merchants, 
&c.,  can  only  be  proved  by  the  clerk  by  whom 
the  entries  have  been  made.  Cooper  v.  Maritden, 
1  Esp.  1. 


ConnezioiL  of  Entriei.] — Where  the  plaintiff 
read  in  evidence  an  entry  from  the  defendant's 
day-book  : — Held,  that  the  latter  could  not  be 
permitted  to  read  distinct  entries  in  different 
parts  of  the  book,  unconnected  with  the  entry 
so  read  by  the  plaintiff.  Catt  v.  Ilovoard,  3 
Stark.  3. 

The  general  rule  of  evidence,  that  if  one  side 
puts  in  evidence  a  document  for  the  purpose  of 
proving  part  of  it,  the  other  side  has  a  right  to 
nave  the  whole  put  in,  does  not  apply  to  mer- 
chants' or  traders'  books  of  account  containing 
entries  of  receipts  and  payments ;  and,  there- 
fore, if  one  side  puts  in  such  books  of  accounts 
to  prove  certain  items  of  receipts,  that  does  not 
entitle  the  other  side  to  put  those  books  in  evi- 
dence to  prove  payments  unless  the  different  items 
are  so  mixed  up  together  as  to  clearly  form  one 
transaction.  Meeve  v.  miitmorr,  2  Drew.  &  Sm. 
446  ;  11  Jur.,  N.  S.  722  ;  12  L.  T.  724  ;  13  W.  R. 
913. 

Although  an  entry  of  receipts  is  good  evidence 
of  such  receipt  as  against  the  person  making  it., 
an  entry  of  payment  is  not  evidence  of  such  pay- 
ment in  favour  of  such  person.    lb. 


ii.  Solicitors. 

Against  Interest — Ordinary  Course  of  Bnsi- 

.] — On  a  question  relating  to  the  rent  paid 
for  a  particular  property,  a  statement  as  to 
receipts  from  an  agent,  signed  by  a  deceased  prin- 
cipal, is,  as  being  against  interest,  equally  admis- 
sible in  evidence  with  a  statement  by  a  deceased 
agent  as  to  receipts  from  a  tenant.  But  a  rent- 
roll  signed  by  a  deceased  solicitor  who  was  paid 
to  audit  the  accounts  by  testing  the  arithmetic, 
but  not  by  examining  with  vouchers  the  truth 
as  to  alleged  payments,  is  not  admissible  in 
evidence,  either  on  the  ground  of  a  pecuniary  in- 
terest, or  on  the  ground  of  the  audit  having  been 
made  in  the  ordinary  course  of  business.  Virian 
V.  Moat,  Vivian  v.  Walker,  44  L.  T.  210  :  29  W. 
R.504. 

Entries  of  charges  made  by  an  attorney  in  his 
books,  shewing  the  time  when  a  certain  lease 
prepared  for  a  client  of  his  was  executed,  which 
charges  were  shewn  to  have  been  paid,  are  evi- 
dence, after  the  attorney's  death,  to  shew  that 
the  lease  executed  under  a  power  to  lease  in 
possession,  and  not  in  reversion,  which  lease  bore 
date  the  31st  of  August,  1770,  and  purported  to 
grant  a  term  from  the  29th  of  September  then 
next  ensuing,  was  not  in  fact  executed  till  after 
the  29th  of  September,  inasmuch  as  the  charge 
for  drawing  and  engrossing  the  lease  was  under 
the  date  of  "  October,  1770."  Doe  d.  Beece  v. 
Rohson,  15  East,  32. 

Entries  in  the  books  of  a  deceased  attorney  of 
the  defendant  were  admitted  as  evidence  for  a 
plaintiff  in  a  bill  of  foreclosure,  to  prove  that 
the  whole  mortgage  money  had  been  paid  to  the 
defendant,  and  that  there  was  no  usury ;  such 
entries,,  though  not  against  the  interest  of  the 
attorney,  being  made  in  the  usual  course  of 
his  business.  Clark  v.  Wilmot,  1  Y.  &  C.  C.  C. 
53. 

Entries  in  a  deceased  solicitor's  books,  in  his 
handwriting,  relating  to  a  deed  prepared  by 
him,  and  executed  by  a  deceased  client,  are 
good  evidence.  Bawlins  v.  Rickards,  28  Beav. 
370. 

Entries  made  by  a  deceased  attorney  are  not 
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evidence   of  business  done  by  him.     Oale  v. 
Pakington,  M*Clel.  &  Y.  367. 

Entries  of  a  debtor  and  creditor  account,  in 
the  books  of  a  deceased  attorney,  are  not  ad- 
missible as  evidence,  merely  because  thei'e  are 
items  on  the  other  side  of  the  account  that 
are  admitted.  M^uilcy  v.  Carlisle^  17  Ir.  C.  L. 
B.  792. 

Letters.] — ^A  letter  of  a  deceased  solicitor,  pur- 
porting to  be  written  on  behalf  of  a  client,  is  not 
evidence  against  him,  unless  there  is  proof  of  the 
solicitor  having  acted  in  that  character.  Bright 
V.  Legerttm,  30  L.  J.,  Ch.  338  ;  7  Jur.,  N.  S.  569 ; 
9  W.  R.  239. 


iii.  Partnergf  Clerks^  and  Agents, 

Belationship  of  Partiee.] — ^The  entries  in  a 
book  containing  a  record  of  the  proceedings  of  a 
society  established  under  a  deed  of  co-partner- 
ship produced  at  the  meetings,  and  open  to  the 
inspection  of  all  the  members,  arc  admissible 
against  a  person  after  he  has  been  proved  a  mem- 
ber of  the  society.  Alderson  v.  Clay.,  1  Stark. 
405. 

Evidence  against  whom.]— A.,  the  holder  of 
a  bill,  deposited  it  with  B.,  as  a  collateral 
security  for  the  balance  of  accounts  between 
them  ;  B.  indorsed  the  bill  over  to  C.  after 
it  became  due.  In  an  action  by  0.  against  A., 
B.^s  account-book  is  not  evidence  in  diminution 
of  the  balance  between  A.  and  B.  Gollenridge 
V.  Farquharsoiiy  1  Stark.  259. 

A.  undertook  to  act  as  the  agent  of  B.  in  re- 
covering the  amount  of  an  insured  cargo,  subject 
to  the  superior  claim  of  C,  who  resid^  abroad. 
In  an  action  by  B.  against  A.  to  recover  his  pro- 
portion of  the  amount  recovered  by  A.,  an  invoice 
sent  by  C,  but  to  which  A.  was  not  privy,  is  not 
admissible  against  A.,  in  order  to  shew  the  ex- 
tent of  B.'s  interest.  Mendham  v.  Thompson,  1 
Stark.  316. 

Entries  hy  Deeeased  Partner.] — During  the 
trial  of  an  action  to  establish  the  plaintiffs  right 
to  be  indemnified  by  the  two  defendants,  or  one 
of  them,  in  respect  of  200  shares  transferred  into 
the  plaintiff's  name  as  trustee  for  the  defendants, 
or  one  of  them,  the  plaintiff  desired  to  prove  that 
the  shares  had  been  bought  on  the  Stock  Ex- 
change for  one  of  the  defendants  through  his 
brokers,  Messrs.  G.  &  D.  6.  was  dead,  and  the 
plaintiff  tendered  in  evidence  an  entry  in  the 
day-book  of  the  firm  of  a  purchase  of  200  shares 
by  G.  for  the  particular  defendant ;  and,  having 
proved  that  the  entry  was  in  the  handwriting  of 
G.,  that  it  was  made  by  him  in  the  ordinary 
course  of  business  at  the  time  of  the  purchase  as 
a  memorandum  of  the  transaction,  and  that  the 
ledger  of  the  firm  was  made  up  from  the  day- 
book, contended  that  it  was  aomissible  in  evi- 
dence as  a  declaration  made  by  a  deceased  person, 
first,  because  it  was  made  against  the  .pecuniary 
interest  of  the  person  making  it ;  and,  secondly, 
because  it  had  been  made  in  the  ordinary  course 
of  business:— Held,  that  it  was  not  admissible 
upon  the  first  ground,  because  it  might,  according 
to  the  turn  of  the  market,  have  been  to  the  ad- 
vantage of  the  deceased ;  nor  upon  the  second 
ground,  because  it  was  not  made  in  the  perform- 
ance of  any  duty.  Massey  v.  Allen,  13  Ch.  D. 
558  ;  49  L.  J.,  Ch.  76  ;  41  L.  T.  788  ;  28  W.  R.  212. 


Clerks  —  Indorsement  on  Notice  to  Quit.]  — 
Where  it  was  the  usual  course  of  practice  in  an 
attorney's  office  for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on  duplicates  of 
such  notices  the  fact  and  time  of  service ;  and" 
on  one  occasion  the  attorney  himself  prepared  a 
notice  to  quit  to  serve  on  a  tenant,  took  it  out 
with  him  together  with  two  others  prepared  at 
the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of 
each  notice  a  memorandum  of  his  having  de- 
livered  it  to  the  tenant,  and  two  of  them  were 
proved  to  have  been  delivered  by  him  on  that 
occasion : — Held,  on  the  trial  of  an  ejectment 
after  the  attorney's  death,  that  the  indorsement 
so  made  by  him  was  admissible  to  prove  the  ser- 
vice of  the  third  notice.  Doe  d.  Patteshall  v. 
Turford,  3  B.  &  Ad.  890. 


Where  no  Baty.l — But  an  entry  in  the 


diary  of  a  solicitor's  clerk,  who  had  become 
lunatic,  was  not  allowed  to  be  read  in  evidence- 
of  a  matter  concerning  which  it  was  not  the  duty 
of  the  clerk  to  have  nmde  such  entry.  Coleman 
V.  Mellersh,  2  Mac.  &  G.  309. 

An  entry  of  a  tender  and  a  refusal  made  by 
the  deceased  clerk  of  the  plaintiff's  attorney,  in 
a  day-book  kept  for  the  purpose  of  minuting- 
his  daily  transactions,  is  admissible  in  evidence 
to  prove  the  tender.  Marks  v.  Lahee,  3  Bing.. 
N.  C.  408  ;  4  Scott,  137. 

An  entry  in  a  diary  kept  by  an  agent  is  not 
admissible  to  prove  a  fact  therein  stated,  unless- 
it  is  shewn  that  it  was  the  duty  of  the  agent 
to  make  the  whole  entry.  Trotter  v.  Maclean^ 
13  Ch.  D.  674,  579;  42  L.  T.  118;  28  W.  R. 
244. 


Ttwttot  Handwriting.] — An  entry  mad& 


in  the  books  of  the  plaintiff,  specifying  the 
terms  of  an  agreement,  is  not  evidence  where 
the  person  who  made  it  is  dead,  by  proving  his- 
handwriting.  Calvert  v.  Canterbury  (^Arch^ 
bishop),  2  Esp.  646. 

Where  entries  have  been  made  by  a  clerk  who 
is  since  dead,  proof  of  his  handwriting  will  not 
make  such  entries  evidence.  Sikes  v.  Marshall^ 
2  Esp.  705. 

Nature  of  Bnty.] — J.,  who  was  usually  em- 
ployed to  serve  notices  to  quit,  received  instruc- 
tions to  ser\'e  a  duplicate  notice  to  quit  on  R.  C, 
and  on  his  return  signed  a  memorandum,  which 
had  been  prepared  beforehand, "  29  th  September,, 
delivered  a  duplicate  to  R.  C."  In  fact,  he  had 
served  the  father  of  R.  C,  and  he  stated  that  fact 
to  his  employer  on  his  return.  On  ejectment 
after  the  death  of  J. : — Held,  that  the  parol  de- 
claration was  not  admissible,  because  not  made 
in  the  course  of  business  or  in  the  discharge  of 
a  duty.  Stapylton  v.  Clough,  2  El.  &  Bl.  933  ; 
2  C.  L.  R.  266  ;  23  L.  J.,  Q.  B.  5  ;  18  Jur.  60. 

A  local  agent,  whose  duty  it  was  to  advise  hi» 
principals  of  all  his  transactions  on  their  ac- 
count, wrote  them  a  letter,  in  which  occurred 
these  words  :  "  I  enclose  a  draft  of  B.,  which  he- 
sent  to-day  with  three  large  cases  to  the  office. 
I  enclose  his  invoices  for  your  perusal.  He  leaves 
shipment  of  his  goods  to  your  judgment.  He  will 
renew.  ...  I  consider  him  a  perfectly  safe  man, 
should  there  be  any  reclamation.  He  draws  75 
per  cent." :  — Held,  that  this  letter  could  not  be 
used  by  the  principals  after  the  agent's  death,  to- 
prove  the  nature  of  the  transaction  to  which  it 
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refened,  as  it  was  neither  the  record  of  a  trans- 
action which  it  was  the  specific  duty  of  the 
Agent  to  make,  nor  an  entry  against  his  interest. 
JSmith  y.  BlaJtey,  2  L.  R.,  Q.  B.  326  ;  36  L.  J.,  Q. 
•B.  156 ;  15  W.  R.  492  ;  8  B.  &  S.  157. 

In  an  action  upon  a  bond  given  to  bankers, 
conditioned  for  the  fidelity  of  a  clefk,  entries  of 
the  receipts  of  sums  of  money  made  by  the  clerk 
in  books  kept  by  him  in  the  discharge  of  his 
duty  as  clerk,  are,  alter  his  death,  evidence 
against  his  sureties  of  the  fact  of  the  receipt  of 
money.  W1Utn4Uih  v.  George^  8  B.  &  C.  556. 
Bee  Cooper  v.  Marsden^  1  Esp.  1. 

Clerk  to  CommiiiioiLers.] — Where  claims  to 
allotments,  which  were  by  an  act  of  parliament 
directed  to  be  in  writing,  were  entercMJ,  by  a  de- 
ceased clerk  of  the  commissioners,  in  a  book,  and 
were  marked  as  allowed  by  their  initials  : — Held, 
that  upon  proof  of  the  clerk's  death,  and  of 
negative  search  for  the  original  claims,  the 
entries  were  admissible  to  shew  the  nature  of 
the  claim.  Doe  d.  WeUh  v.  Langfield^  16  M.  & 
W.  497.  Affirming  judgment  of  the  court  below  ; 
.S,  C,  nom.  Doe  d.  Padwick  v.  Skinner^  3  Ex. 
«4  ;  18  L.  J.,  Ex,  107. 

Kotary'i  Clerk.] — ^An  entry  of  the  dishonour 
of  a  bill  of  exchange,  made  in  the  usual  course 
of  business,  at  the  time  of  the  dishonour,  in  the 
book  of  a  notaiy,  by  his  clerk,  who  presented 
the  bill,  may  be  given  in  evidence  in  an  action 
on  the  bill,  upon  proof  of  the  death  of  the  clerk 
who  made  the  entry.  Poole  v.  Dicas,  1  Scott, 
600 ;  1  Bing.  N,  C.  649  ;  1  Hodges,  162  ;  7  C.  & 
P.  79. 

Hotilee  of  Call— Lift  of  Karnes.] — In  order  to 
prove  the  service  of  a  notice  of  a  railway  call 
m  an  action  for  the  same,  the  company  proved 
that  it  was  the  duty  of  C.  to  fill  up  the  printed 
notices  and  direct  them  to  the  shareholders ; 
that  on  the  day  of  the  call  he  had  received  in- 
structions to  send  out  such  notices  ;  that  he  had 
been  seen  in  the  act  of  making  out  such  notices 
and  putting  them  into  a  basket  ready  to  be  posted, 
and  that  at  that  time  he  had  a  list  in  his  hand. 
It  was  proved  that  all  the  letters  in  the  basket 
were  posted.  C,  was  dead  at  the  time  of  the 
trial,  but  a  list  containing  the  name  of  the  de- 
fendant was  produced  in  his  handwriting,  with  an 
indorsement  by  him  "  letters  sent  out : " — Held, 
that  this  list  so  indorsed  was  admissible,  as  it 
might  reasonably  be  inferred  that  it  was  a  con- 
temporaneous entry.  Eastern  Union  Railway  v. 
Sf/moJidi,  5  Ex.  237  ;  6  Railw.  Cas.  678  ;  19  L.  J., 
Ex.  287. 


iv.  Stewards^  Receivers^  and  Collectors. 

Steward's  Entries.  ] — Entries  on  the  ancient  roll 
pf  a  manor  of  items  in  the  accounts  rendered  by  the 
reeve  of  the  manor,  by  which  he  charges  himself 
with  the  receipt  of  money,  are  admissible ;  but 
entries  in  the  same  accounts  of  disbursements  of 
the  money  so  received  discharging  the  reeve  are 
not  admissible,  unless  they  are  referred  to  by  the 
charging  items,  or  are  necessary  to  explain  them. 
Doe  a.  Kinalake  v.  Beviss,  7  C.  B.  456  ;  18  L.  J., 
C.  P.  128. 


Entry  as  to  Seoital  of  Lease — Hearsay.] 


known  as  Kingston  Pastures  were  part  of  the 
manor  of  Hayling.  The  lands  had  been  purchaseil 
from  the  Duke  of  Norfolk.  An  entry  in  a  book 
found  among  the  muniments  of  the  Norfolk 
family  was  tendered  for  the  purpose  of  proving 
the  affirmative  of  the  issue.  The  entry,  which 
was  made  by  a  steward  of  that  family,  spoke  of 
an  indenture  which  "  recited  a  lease  made  by  the 
Earl  of  Arundel,"  and  which,  tracing  the  lands 
into  the  possession  of  R.  H.,  went  on  to  say  that 
"R.  H.  demiseth  unto,  &c.,  all  those  pasture 
grounds  lying  in  Kingston,  in  the  parish  of  Port- 
sea,  parcel  of  the  manor  of  Hayling  :  " — ^Held, 
that  this  entry  was  a  mere  recital  of  some  docu- 
ment which  the  writer  had  seen  or  heard  of,  and 
was  not  admissible  either  as  an  entry  by  a  person 
in  the  discharge  of  his  duty,  or  as  entry  against 
the  interest  of  the  person  who  made  it,  nor  was 
it  evidence  of  reputation  to  prove  that  the  lands 
were  parcel  of  the  manor.  Padwick  v.  1^7/^- 
comh,  4  H.  L.  Cas.  425.  Affirming  6  Ex.  601  ; 
20  L.  J.,  Ex.  297  ;  15  Jur.  778. 


Amonnt.] — ^A  paper  signed  by  a  deceased 


steward  charged  him  with  the  receipt  of  a  gro6S 
sum.  In  the  same  box  was  found  an  ancient 
rental  in  the  same  handwriting,  but  unsigned, 
containing  an  account  of  items  which,  i^ded 
together,  made  up  the  gross  sum  with  which  the 
deceased  steward  so  debited  himself  : — ^Held  ad- 
missible. Mvsgrave  v.  Bmmerson,  10  Q.  B.  326  ; 
16  L.  J.,  Q.  B.  174  ;  S.  P.,  Brune  v.  TJtomjjson, 
Car.  k  M.  34. 


Presnmption.] — Entries  in  a  stewards 


book  made  more  than  thirty  years  ago,  and  coming 
from  the  proper  custody,  arc  admissible,  without 
proving  the  handwriting  of  the  steward.  Wynne 
V.  Tyrwhitt,  4  B.  &  Ad.  376. 


Prlyity  of  Estate.] — In  ejectment,  it  ap- 


"^  —In  an  ejectment  the  question  was,  whether  lands 


geared  that  the  lessor  of  the  plaintiff,  to  entitle 
imscif  to  the  property  as  heir  at  law,  must  deduce 
title  through  E.  The  title  relied  upon  by  the  defen- 
dant was  that  of  a  party  to  whom  E.  had  devised 
his  remainder  in  the  property,  which  remainder 
had  been  devised  by  J.  to  E.  Among  other  evi- 
dence to  identify  the  property  in  question  with 
that  devised  by  J.,  a  book  was  offered,  containing 
entries  of  receipts  of  rent  of  the  property  in 
question  by  a  deceased  steward  of  £. : — Held, 
that  the  defendant  was  entitled  to  produce  these 
entries  in  evidence  against  the  plaintiff,  each 

Sarty  claiming  under  or  through  E.  The  defcn- 
ant  claimed  by  purchase  from  the  heir  of  a  de- 
visee under  E.'s  will.  Doe  d.  Strode  v.  Seaton, 
2  A.  &E.  171  ;  4N.  &M.81. 

Where  the  right  to  the  soil  is  in  issue,  entries 
written  bv  a  steward  of  a  former  ovmer.  from 
whom  title  is  derived,  are  admissible  in  evidence 
if  the  steward  is  dead.  Barry  v,  Behinyton,  4 
T.  R.  514. 


Balanoe  in  Favour.] — It  is  no  objection 


to  the  admissibility  of  an  entry  by  which  a  de- 
ceased steward  charges  himself,  that  the  balance 
of  the  account  is  in  favour  of  the  steward. 
Williams  v.  Graves^  8  C.  &  P.  593. 

Entries  in  a  steward's  book,  made  in  his  favour, 
and  not  connected  with  other  entries  made  against 
him,  are  not  evidence  of  the  facts  mentioned  in 
such  entries.  Knight  v.  Waterford  (^Margttis'), 
4  Y.  &  C.  283. 
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Son  of  Steward.] — In  ejectment,  a  book, 

professing  to  contain  yearly  accounts  between 
the  lord  of  a  manor  and  his  stewaixl,  J.  V.,  sen., 
was  produced  from  the  muniment-room  of  the 
lessor.  The  statement  of  the  balance  at  the  end 
of  each  year  was  signed  by  the  lord  of  the  manor 
and  J.  v.,  jun. ;  and  in  1795  there  was  a  state- 
ment, also  signed  by  the  lord  and  J.  V.,  jun., 
of  the  balance  due  to  J.  V.,  sen.,  upon  the  general 
settlement  of  the  preceding  accoutits,  and  an 
acknowledgment  of  the  payment  of  it  to  J.  Y., 
jun. : — Held,  that  the  entries  in  these  accounts 
were  receiyable  upon  the  same  footing  as  entries 
by  the  steward  for  the  time  being,  hoe  d.  Ash- 
burnJiam  (^Ltml)  v.  JficJuiel,  17  Q.  B.  276 ;  20 
L.  J.,  Q.  B.  480  ;  15  Jur.  677. 


Nature  of  Aecounts.] — The  rent-rolls  of 


an  estate  unsigned,  and  drawn  out  in  four 
oolumns :  the  first  and  second  columns,  contain- 
ing the  tenants'  names,  and  the  amount  to  be 
paid  by  each,  were  in  the  handwriting  of  the 
owner  of  the  estate;  the  third  and  fourth 
columns,  containing  the  amount  actually  received 
of  each  tenant,  and  the  date  when  received,  were 
in  the  handwriting  of  a  deceased  steward : — 
Held,  receivable  as  accounts  of  a  deceased 
steward  charging  himself.  Doe  d.  Bodenhani  v. 
Colcombc,  Car.  &  M.  155. 

Colleotor — Sums  Keoeived.] — It  is  no  objection 
to  the  admissibility  of  a  book,  containing  an  ac- 
count in  which  a  deceased  receiver  charges  him- 
flelf  with  money  paid  to  him,  that,  on  the  oppo- 
site side  of  the  account,  the  receiver  discharges 
himself  to  the  same  extent,  or  that  the  account 
(being  in  his  handwriting)  is  not  signed  by  him  ; 
or  that  the  name  of  the  party  on  whose  account 
the  money  is  received  does  not  appear  in  the 
book,  it  being  shewn  aliunde  that  the  {)erson 
making  the  entry  did  not  receive  the  money  on 
his  own  account.  Rowe  v,  Brejiton^  3  M.  &  R. 
268  ;  8  B.  &  C.  766. 

A  private  book  kept  by  a  deceased  collector  of 
taxes,  not  as  a  matter  of  duty,  but  for  his  own 
convenience,  containing  entries  by  him  acknow- 
ledging the  receipt  of  sums  of  money  in  his 
character  of  collector,  is  admissible  in  an  action 
against  his  surety ;  although  the  parties  who 
xnade  the  payments  were  alive  and  might  have 
been  called  as  witnesses.  Middleton  v.  Melton, 
6  M.  &  R.  264. 


Approved  Entries  of  Clerk.] — Entries  of 


the  receipt  of  rent,  made  in  the  handwriting  of 
a  clerk  of  a  treasurer  of  a  charity,  in  a  book 
produced  by  the  treasurer  at  the  audits  of  his 
accounts,  and  adopted  by  him,  are  evidence, 
after  the  death  of  the  treasurer,  to  prove  the  pay- 
ment of  the  sums  therein  mentioned.  Doe  d. 
Oraham  v.  Hawkins,  1  G.  &  D.  561  ;  2  Q.  B. 
212  ;  6  Jur.  215. 

Signature.]  —  A  deceased  receiver  of  rents 
rendered  to  his  employer  annual  accounts  of 
the  rents  received  from  property  at  H.  The 
accounts  were  not  signed  by  any  one.  One 
of  the  accounts  was  in  the  handwriting  of  a 
deceased  clerk,  but  on  it  was  written,  in  the 
handwriting  of  the  receiver,  "  H.  rents ; " 
another  account  was  in  the  handwriting  of  the 
son  of  the  receiver,  who  proved  that  he  made 
it  out  by  the  authority  of  his  father,  and  the 


account  was  rendered  to  the  employer,  and 
was  in  the  usual  course  : — Held,  that  both  these 
accounts  were  receivable  as  the  accounts  of  a 
deceased  agent  charging  himself  to  his  principal. 
Doe  d.  Sturt  v.  J/obbs,  Car.  &  M.  1. 

Entries  signed  by  a  deceased  agent,  but  not  in 
his  handwriting,  but  by  which  such  agent  charges 
himself,  are  receivable.  Doe  d.  Lichfield  (Earl) 
V.  iStaccy,  6  C.  &  P.  139. 


Hatureof  Aceoants — Proof  of  Andit.] — 


In  an  action  by  the  corporation  of  Exeter,  for 
petty  customs  and  port  duties,  payable  on  goods 
landed  at  Teignmouth,  to  shew  tne  receipt  of  such 
dues  in  former  times,  they  produced  a  series  of 
accounts,  purporting  to  be  of  the  receipts  by  the 
receivers  of  the  city.  It  was  proved  that  the  re- 
ceivers' accounts  were  regularly  audited,  and  that 
no  one  could  at  the  time  to  which  the  evidence 
related  be  mayor  till  he  had  been  receiver,  and 
had  his  accounts  audited.  Down  to  a  ceriain 
time  the  accounts  were  not  signed  at  all ;  after- 
wards they  were  regularly  signed  by  the  auditors 
only.  One  entry  of  the  latter  class  stated  the 
receipt  by  B.,  a  receiver,  of  a  sum  for  town  dues 
from  W. ;  and  with  this  entry  was  found  a  paper, 
stating  that  W.  had  received  a  sum  for  town 
dues,  almost  exactly  corresponding  with  that 
stated  in  the  entry,  and  at  the  time  of  which  it 
bore  date.  No  evidence  was  given  as  to  the  hand- 
writing of  the  latter  paper.  B.  and  W.  were 
both  dead.  The  documents  were  more  than  thirty 
years  old.  No  one  of  them  stated  the  receipt  to 
be  "  by  me  ;  "  but  the  third  person  was  used : — 
Held,  that  all  the  documents  were  admissible. 
Ejceter  (Mayor,  ^r.)  v.  Warren^  6  Q.  B.  773  ; 
D.  Sc  M.  524. 


Receipts  and  Tolls.  ]-In  a  colliery  lease,  the 


lessee  covenanted  to  keep  true  accounts  of  all  coal 
daily  raised,  and  to  make  and  deliver  true  copies 
thereof  to  the  lessor.  J.,  who  was  the  account- 
keeper  appointed  by  the  persons  who  worked 
the  colliei^,  but  who  was  since  dead,  rendered  to 
the  lessor  accounts  of  coals  sold  by  him  : — Held, 
that  these  accounts  were  receivable  against  the 
lessee  ;  first,  as  being  entries  made  by  J.,  charg- 
ing himself  ;  and,  secondly,  as  being  admissions 
made  by  the  lessee's  agent.  Edwards  v.  Rees,  7 
C.  &  P.  340. 

Accounts  of  the  receipts  of  tolls  of  a  market, 
signed  by  a  person  since  deceased,  styling  him- 
self managing  clerk  of  a  deceased  steward  of  the 
claimant's  ancestor,  are  not  evidence  of  title,  al- 
though such  accounts  are  found  among  the 
family  muniments.  De  Rutzcn  v.  Farr,  6  N.  & 
M.  617  ;  4  A.  &  E.  53  ;  1  H.  &  W.  735. 

In  an  action  by  the  lessee  of  a  corporation  for 
tolls,  it  was  proved  that  it  had  been  the  practice, 
as  long  as  the  witness,  who  was  conversant  with 
the  subject,  could  remember,  for  the  town  trea- 
surer to  furnish  the  town  clerk  with  information, 
from  which  he  made  out  his  (the  treasurer's)  ac- 
counts, and  also  for  the  treasurer  to  attend  be- 
fore the  auditors,  unless  prevented  by  illness  or 
by  accident,  and  produce  vouchers  verifying  the 
town  clerk's  statement.  Entries  in  books  of  that 
description,  commencing  with  1766,  were  ten- 
dered. Some  of  them  were  signed  by  the  audi- 
tors as  allowed,  and  to  some  of  them  appeared 
only  an  unsigned  entry  of  their  having  been  ex- 
amined : — Held,  that  those  which  were  signed 
by  the  auditors  were  admissible  without  proof  of 
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any  attendance  by  the  particular  treasurer  before 
the  auditors,  or  of  any  entry  in  his  writing 
charging  himself,  partly  on  the  ground  that 
there  was  reasonable  evidence  of  his  having 
made  the  town  clerk  his  agent  for  the  making 
out  of  the  accounts.  Lancvm  v.  Lovell^  6  C.  & 
P.  441. 

Upon  a  bond  conditioned  that  a  clerk  shall 
account  for  all  moneys  received  on  account  of  his 
employers,  and  shall  act  with  fidelity  and  punc- 
tuality in  the  matters  entrusted  to  him,  entries 
made  by  the  clerk  in  the  course  of  his  employ- 
ment, whereby  he  charges  himself  with  the  re- 
ceipt of  money  on  account  of  his  employers,  are 
af t«r  his  death  prim&  facie  evidence  against  his 
sureties,  the  obligors,  of  the  receipt  of  such 
moneys.  But  it  is  open  to  the  latter  to  shew,  that 
the  entries  are  incorrect,  though  by  so  doing  they 
will  render  themselves  liable  as  upon  a  breach 
of  the  second  branch  of  the  condition.  Whit' 
marsh  v.  Genge,  3  M.  &  R.  42. 

By  Executors.] — In  an  action  by  the  executor 
of  a  payee  against  the  maker  upon  a  promissory 
note  more  than  six  years  overdue,  the  plaintiff, 
in  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  produced  a  book  in  which  he  had, 
in  1844  and  1847,  at  the  request  of  the  testatrix, 
entered  two  payments,  as  for  interest  due  upon 
the  note,  which  she  told  him  she  had  received 
from  the  defendant : — Held,  admissible  as  entries 
against  the  interest  of  the  party  making  them. 
Bradley  v.  Jam^i  or  Jones,  13  C.  B.  822  ;  1  C.  L. 
R.  494. 

A  book  of  accounts  kept  by  a  deceased  exe- 
cutor, charging  himself  with  the  receipt  of  rents 
in  his  character  of  executor,  is  admissible  for  the 
purpose  of  shewing  that  he  had  received  the  rent 
on  account  of  a  particular  tenement,  notwith- 
standing that  he  took  a  remote  contingent  interest 
under  the  will.  Spires  v.  Morris^  8  M.  &  Scott, 
124 ;  9  Bing.  687. 

V.  Parties  formerly  Interested. 

Payment  of  Bent.] — On  appeal  against  an 
order  of  removal  it  was  proved  that  the  father  of 
the  pauperis  mother  had  rented  and  occupied  a 
tenement  in  the  appellant  parish  for  four  years, 
ending  at  Midsummer,  1830  ;  the  pauper's  mother 
was  called  to  prove  that  she  heard  her  father  say 
that  he  had  rented  the  house  of  B.  at  22/.  a  year, 
and  had  paid  the  rent  for  it  ;  and  she  produced 
a  book  containing  entries  in  his  handwriting 
stating  that  he  had  paid  B.  two  sums  amounting 
to  5/.  10*.  for  a  quarter's  rent  due  at  Midsummer, 
1880  : — Held,  first,  that  the  declaration  and  the 
entries  were  admissible  evidence  as  to  the  fact  of 
payment  of  the  rent.  Beff.  v.  Exeter  (  Govenwrs 
and  Guardians'),  4  L.  R.,  Q.  B.  341  ;  38  L.  J., 
M.  C.  126  ;  20  L.  T.  693  ;  17  W.  R.  850 ;  10  B. 
&  8.  433. 

Held,  secondly,  that  the  undisturbed  occu- 
pation by  the  tenant  of  the  house  for  four  years 
was  presumptive  proof  of  payment,    lb. 

An  entry  in  a  rent-book  in  the  handwriting  of 
the  plaintiff's  deceased  mother,  who  had  man- 
aged his  affairs,  admitting  the  receipt  of  rent  by 
her,  amounts  to  a  recognition  by  her  that  certain 
entries  of  payments,  reconled  in  the  preceding 
part  of  the  same  page  in  the  handwriting  of  a 
person  since  deceasetl,  of  rent  which  ought  to 
have  been  received  by  her,  represented  receipts 
for  which  she  was  accountable,  and  were  conse- 


quently admissible  in  evidence.    Richards  v. 
Gogarty,  4  Jr.  R.,  C.  L.  300. 

F.  was  tenant  to  C,  with  a  promise  of  a  lease 
for  twenty-one  years,  from  September,  1851,  to 
September,  1872,  at  the  rent  of  84/.  16«.  After- 
wards C.  entered  F.'s  name  in  his  rent-book  aa 
the  tenant  of  128  acres,  at  16«.  an  acre,  at  yearly 
rent  of  102Z.  8*.,  less  4/.  for  county  cess — 98/.  8*. 
"  Tenure,  thirty-one  years,  from  September,  1872, 
at  rent  of  16«.  per  acre,  allowed  4/.  for  county 
cess."  The  entry  was  in  C.'s  handwriting : — 
Held,  that  it  was  admissible  in  evidence  as  a 
statement  against  the  proprietary  and  pecuniary 
interest  of  C.  Cannery. Fit zgerald,  11  L.  R.,  Jr. 
106. 

Effect  of.]— On  the  trial  of  an  issue,  under  6  &  7 
Will.  4,  c.  71,  whether  a  modus  had  been,  during 
the  statutable  period,  payable  by  the  occupiers  of 
lands  in  a  hamlet  to  the  rector  in  lien  of  tithes,  an 
account  book  kept  by  a  deceased  rector,oontaining 
receipts  and  payments  by  him  relative  to  the 
living,  was  received  in  evidence  for  the  present 
incumbent : — Held,  that  the  account  book  was 
properly  admitted.  Yovng  v.  Clare  Hall 
^Master,  ^r.),  17  Q,  B.  529  ;  21  L.  J.,  Q.  B.  12  ; 
16  Jur.81. 

The  entries  by  a  tenant  for  life,  in  his  book,  of 
the  receipt  of  the  rent  to  the  amount  stated,  are 
evidence  of  the  fact.  Roe  d.  Brune  v.  Rawlingsy 
7  East,  279  ;  3  Smith,  254. 

But  entries  made  by  a  third  person,  deceased, 
in  his  books  of  receipts  of  rent  from  his  tenant 
for  a  particular  estate,  are  not  evidence  to  prove 
the  identity  of  the  land  in  a  cause  between  two 
others.     Outram  v.  Morewood,  6  T.  R.  121. 

A  memorandum  signed  by  a  person  deceased, 
who  had  been  owner  of  a  copyhold  tenement,  and 
had  occupied  a  slip  of  garden  ground  adjoining, 
stating  that  no  part  of  the  garden  ground  be- 
longed to  the  copyhold,  but  that  he  paid  rent 
for  the  whole  of  it,  is  admissible  for  the  lessor  of 
the  plaintiff  in  ejectment  for  this  garden  ground, 
to  shew  that  it  is  not  a  part  of  the  copyhold 
tenement.  Doe  i.  Baggalley  v.  Jones,  1  Camp. 
367. 

Answers  of  Tenants  of  Manor.] — Ancient 
answers  of  conventionary  tenants  of  a  manor, 
stating  the  rights  of  the  lord  of  the  manor,  are 
admissible,  even  against  the  freeholders  of  the 
manor ;  but  if  they  state  facts  only,  e.  g.  that 
"  the  commons  of  tjbe  manor  do  belong  to  the 
tenants  of  the  manor  unstinted,  who  have  always 
enjoyed  the  same  under  the  yearly  rent  of 
33/.  4s.,  as  by  the  records  remaining  with  the 
auditor  of  the  duchy  appeareth  ;  unto  which,  for 
the  more  certainty,  we  refer  ourselves  ; "  they 
are  not  admissible.  Crease  v.  Barrett,  1  C,  M. 
&R.  919;  5TyT.  458. 

vi.  OtJier  Persons, 

By  Pnblic  Official.] — The  report  of  a  com- 
mittee appointed  by  a  public  department  in  a 
foreign  state,  though  addressed  to  that  depart- 
ment and  acted  on  by  the  government,  is  not 
necessarily  admissible  in  the  courts  here  as  evi- 
dence of  "all  the  facts  stated  therein.  M.,  the 
consul  in  London  for  the  then  Genoese  govern- 
ment, applied  in  1789  to  his  government  to  re- 
ceive the  rank  and  employment  of  diplomatic 
agent  here.  The  executive  goverment  (coll^ii) 
referred  the  application  to  a  committee  called 
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the  Giunta  della  Marina  to  inquire  into  the  pro- 
priety of  the  proposed  change  of  appointment, 
and  into  M.'s  fitness  for  the  post  of  diplomatic 
agent.  The  Gionta  reported  favourably  on  both 
points.  In  the  course  of  the  report  the  Giunta 
described  him  as  "  a  native  of  Quarto,  of  about 
forty. five  years  of  age."  He  was  appointed  in 
1790,  and  died  in  England  in  1803.  His  only 
child,  a  daughter,  died  here  in  1871  without  any 
known  relations.  Her  property  was  taken  pos- 
session of  by  the  crown,  but,  on  a  process  in- 
stituted hero,  a  decree  was  made  directing 
payment  of  the  fund  to  certain  persons  of  the 
Freccia  family,  who  claimed  to  be  next  of 
kin,  and  whose  claim  was  founded  on  an  alle- 
gation that  M.  had  been  bom  at  St.  Ilario, 
near  Genoa,  in  1735.  Other  persons  then 
claimed  to  be  next  of  kin,  asserting  that  M. 
had  been  bom  at  Quarto  in  1744.  In  a  suit 
between  .these  two  sets  of  claimants,  the  report 
of  the  Giunta  was  tendered  in  evidence  as  fixing 
the  real  place  and  time  of  M.'s  birth : — Held, 
that  it  was  not  admissible  for  that  purpose. 
Sturla  V.  Ib'eccia,  5  App.  Cas.  623 ;  60  L.  J., 
Ch.  86  ;  43  L.  T.  209  ;  29  W.  R.  217 ;  44  J.  P. 
812— H.  L.  (E.). 

Per  Lord  Blackburn : — "  A  public  document " 
means  a  document  that  is  made  for  the  purpose 
of  the  public  making  use  of  it,  especially  where 
there  is  a  judicial  or  quasi- judicial  duty  to  in- 
quire. Its  very  object  must  be  that  the  public, 
all  persons  concerned  in  it,  may  have  access  to 
it.    Tb, 

Where  entries  purported  to  be  made  by  com- 
missioners of  the  land  tax  in  1827,  and  evidence 
was  given  that  the  persons  making  them  had 
acted  as  such  commissioners  in  1828  : — Held,  that 
this  was  properly  left  as  evidence  to  go  to  the  jury 
that  they  were  also  commissioners  in  1827.  Doc 
d.  Hopley  v.  Ymng,  8  Q.  B.  63  ;  15  L.  J.,  Q.  B. 
9  ;  9  Jur.  941. 

In  Log  Book.] — Entries  in  a  log  by  a  deceased 
seaman  in  the  course  of  his  duty,  but  not  con- 
temporaneous with  the  facts  entered,  and  not 
against  his  interest,  are  not  admissible  in  evi- 
dence. The  Henry  Coxon,  3  P.  D.  156  ;  47  L.  J., 
Adm.  83  ;  38  L.  l'.  819. 

•  Depositions  of  a  deceased  seaman  taken  by  a 
receiver  of  wrecks  in  the  course  of  his  duty  are 
not  admissible  as  evidence  in  an  action  of 
damage.    lb. 

By  Chief  Babbi.] — In  an  action  for  taking  the 
plaintiff's  goods,  with  a  plea  of  not  possessed, 
it  was  proposed  to  shew  that  the  goods  were  not 
his,  by  shewing  that  he  was  not  twenty-one.  To 
shew  this,  it  was  proved,  that,  by  the  custom  of 
the  law  of  the  Jews,  children  are  circumcised  on 
the  eighth  day  from  their  birth,  and  that  it  was 
the  duty  of  the  Qhief  rabbi  to  perform  this  rite, 
and  make  an  entry  of  it  in  a  book.  It  was  pro- 
posed to  give  in  evidence  the  entry  in  this  book 
of  the  plaintiff's  circumcision,  the  entry  being  in 
the  handwriting  of  a  chief  rabbi  who  was  dead  : 
— Held,  that  the  entry  was  not  receivable.  Davh 
V.  Lloyd,  1  C.  &  K.  275. 

Entry  by  Sexton.] — In  order  to  prove  the  resi- 
dence of  a  party  at  the  time  of  his  death,  an 
entry  made  by  a  parish  sexton  in  a  book  which, 
under  the  authority  of  a  private  act  of  parlia- 
ment, he  was  required  to  keep  for  the  purpose  of 


entering  burials  and  the  burial  fees,  is  admissible. 
Uiryd  V.  Wait,  1  Ph.  61 ;  6  Jur.  455. 

Beoeipt  of  Church  Bates.] — ^An  entry  made  in 
a  parish  book,  of  the  receipt  of  money  by  officers 
of  a  township  from  the  officers  of  another  town- 
ship for  a  proportion  of  church-rates,  is  evidence 
to  charge  the  latter  officers  with  the  same  pro- 
portion in  future.    Stead  v.  Heaton,  4  T.  R.  669. 

Entries  by  Liying  Pereoni.}— The  entries  of  a 

Serson  still  living  against  his  interest  are  not  cvi- 
ence  between  other  parties,  though  it  is  shewn 
that  he  is  abroad,  having  absconded  from  a 
criminal  charge,  and  altogether  out  of  the  power 
of  a  party  to  produce  him  as  a  witness.  Stephen 
V.  Gice7iap,  1  M.  &  Rob.  120. 


II.  PRESUMPTIONS. 
1.  Right  to  Land,  Easements,  &c. 

Title  to  Land — Aote  of  Ownership.] — Proof  of 
possession  of  land,  and  pernancy  of  the  rents  and 
profits,  is  primft  facie  ovidence  of  a  seisin  in  fee. 
JavTU!  V.  Price,  6  Taunt.  326  ;  1  Marsh.  68. 

To  prove  a  right  to  the  soil,  acts  of  ownership 
exercised  by  one  party  are  conclusive  evidence 
against  a  supposed  title  from  boundaries  which 
have  never  been  ascertained.  Curson  v.  Loviax, 
5  Esp.  60. 

Where  no  acts  of  ownership  have  been  exer- 
cised by  the  party  beneficially  interested  in  an 
estate  devised  in  trust,  a  reconveyance  by  the 
trustees  caunot  be  presumed,  as  that  would  be  a 
presumption  against  possession.  Doe  d.  Ree9  v. 
Williams,  1  M.  &  W.  749  ;  M.  &  H.  198  ;  1  Jur. 
765. 

H.,  being  seised  in  fee-tail  in  possession  of 
premises,  and  being  also  seised  of  the  immediate 
reversion  in  fee,  enfeoffed  his  brother  R.  R. 
never  took  possession,  and  the  deed  of  feoffment 
remained  in  the  custody  of  the  feoffor.  The 
feoffor  died  in  1780,  whereupon  his  son  Robert 
entered,  and  the  premises  continued  to  be  oc- 
cupied by  him  and  his  lessees  down  to  1826, 
when  he  died,  having  in  the  meantime  suffered  a 
recovery  of  the  premises,  and  devised  them  to 
the  lessors  of  the  plaintiff  : — Held,  that  this  long 
uninterrupted  possession  by  the  feoffor,  and  those 
claiming  under  him,  warranted  the  presumption 
that  the  premises  had  been  reconveyed  to  the 
feoffor.  Tenny  d.  Whinnett  v.  Jones,  3  M.  & 
Scott,  472. 

Evidence  that  the  plaintilE  took  the  crops  of 
grass,  and  that  the  defendant  grazed  the  after- 
math, is  rather  consistent  with  the  ownership  of 
the  land  being  in  the  plaintiff  than  in  the  defen- 
dant.   Ford  V.  Lacy^  2  F.  &  F.  354. 

Unity  of  title  is  a  primft  facie  case  of  unity  of 
possession.  Clayton  v.  Gtrby,  2  G.  &  D.  174  ;  2 
Q.  B.  813. 

0rant  firom  Crown.] — The  undisturbed  occupa- 
tion for  thirty-nine  years  of  lands  forming  an 
encroachment  on  the  Forest  of  Dean  raises  a 
presumption  of  a  grant  from  the  crown.  Good- 
title  V.  Baldwin,  11  East,  488. 

Act  of  Parliament.] — ^After  a  long  possession, 
the  court  will  make  great  presumptions,  includ- 
ing, in  some  cases,  even  an  act  of  parliament,  in 
order  to  protect  a  right.  The  court  will  not, 
however,  adopt  such  presumption  when  the  origin 
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of  the  right  or  possession  is  clearly  ascertained 
and  negatives  such  presumption.  Att.-Gen,  v. 
Ewclme  Hospital,  17  Beav.  366  ;  22  L.  J.,  Ck. 
846.  But  see  infra j  Oiilton  .v.  Corporation  of 
London,  7  Ch.  D.  735. 

Where  Contradiction.] — Where,  under  a  plea 
of  not  possessed,  in  an  action  for  obstructing  the 
plaintiff's  wharf,  the  plaintiff  gave  general  evi- 
dence of  user  for  a  long  period  : — Held,  that  the 
jury  was  properly  directed  to  find  for  the  plain- 
tiff on  such  evidence,  though  the  defendant  put 
in  the  lease  under  which  the  plaintiff  claimed, 
and  which  granted  to  the  lessees  the  use  of  the 
locus  in  quo  "  for  a  sawpit,  and  for  laying  timber 
upon."  Page  v.  HatchHt,  8  Q.  B  187  ;  15  L. 
J.,  Q.  B.  281  ;  10  Jur.  634. 

The  principle  regulating  the  presuming  docu- 
ments m  support  of  beneficial  enjojTnent  is,  that 
where  there  has  been  a  long  enjoyment  of  any 
right  which  could  have  had  no  lawful  origin  ex- 
cept by  deed,  there,  in  favour  of  such  enjoyment, 
all  necessary  deeds  may  be  presumed,  if  there  is 
nothing  to  negative  such  presumption.  Lyon  v. 
Reed,  13  M.  &  W.  285  ;  13  L.  J.,  Ex.  377  ;  8  Jur. 
762. 

Commons.] — ^Where  user  is  shewn  for  sixty 
years  and  upwards,  the  law  presumes  a  grant  in 
accordance  with  that  user.  City  of  London 
(^Sewers  Commissioners')  v.  Glasse,  Lipping  Forest 
ease,  19  L.  B.,  Eq.  134 ;  44  L.  J.,  Ch.  129 ;  31 
L.  T.  495  ;  23  W.  R.  102. 

When  user  is  shewn  for  sixty  years  and  up- 
wards, the  law  presumes  a  grant  in  accordance 
with  that  user  ;  but  the  person  over  whose  soil 
the  user  is  proved  to  have  been  exercised  may 
defeat  the  presumption  by  documentary  evidence 
to  approve  against  common  of  turbary  and 
estovers.  La^celles  v,  Onslow  (^Lord),  2  Q.  B.  D. 
433  ;  46  L.  J.,  Q.  B.  333  ;  36  L.  T.  459  j  25  W.  B. 
496. 

In  order  to  make  a  right  of  pasture  over  com- 
mon or  lammas  lands  appurtenant  to  particular 
lands  there  must  be  some  relation  between  the 
enjoyment  of  the  right  and  the  enjoyment  of  the 
particular  lands ;  that  is,  there  must  be  some 
connexion  between  the  beasts  used  on  those  par- 
ticular lands  and  the  number  or  description  of 
beasts  that  may  be  depastured  on  the  common 
or  lammas  lands ;  as,  for  instance,  where  the 
right  claimed  is  for  the  beasts  which  plough 
the  particular  lands ;  or,  for  every  beast  used 
on  such  lands  not  exceeding  a  certain  number. 
In  an  action  claiming  rights  of  pasture,  or 
rights  of  a  like  nature,  it  is  the  duty  of  the 
court,  as  far  as  possible,  to  attribute  a  legal 
origin  to  such  rights,  where  there  is  evidence  of 
long-continued  user,  but  that  duty  can  only  be 
discharged  at  the  trial.  Baylis  v.  Tysscn- 
Amhurst,  6  Ch.  D.  500  ;  46  L.  J.,  Ch.  718  j  37 
L.  T.  493. 

The  freehold  tenants  of  a  manor  must  have  in 
common  some  rights  over  the  waste  as  against 
the  lord ;  and  therefore  one  freehold  tenant, 
claiming  by  prescription  on  a  presumed  grant, 
can  sue  on  behalf  of  himself  and  all  the  other 
freehold  tenants  to  protect  their  rights  over 
the  waste  of  the  manor  as  against  the  lord. 
Where  rights  of  common  have  been  exercised 
for  many  years,  the  court  will  try  to  find  a  legal 
origin  for  those  rights.  WarwieJi  v.  Queen's 
College,  Oxford,  6  L.  R.,  Ch.  716  ;  40  L.  J.,  Ch. 
780 ;  25  L.  T.  254  j  19  W.  R.  1098.    Affirming 


10  L.   R.,  Eq.   105  ;    23  L.  T.  63 ;    18  W.  R. 
719. 

Crown  Grant.] — A  right  claimed  by  the  in- 
habitants of  a  parish  to  cut  and  carry  away  for 
use  as  fuel  in  their  own  houses  fagots  or  baskets 
of  the  underwood  growing  upon  a  common  be- 
longing to  the  lord  of  the  manor  cannot  exist 
by  custom,  prescription,  or  grant,  unless  it  is  a 
crown  grant  which  inoorpomtes  the  inhabitants. 
IHrers  {Lord)  v.  Adams,  3  Ex.  D.  361  ;  48  L.  J., 
Ex.  47  ;  39  L.  T.  39  ;  27  W.  R.  381. 

Such  a  crown  grant  will  not  be  presumed  from 
proof  of  user  by  inhabitants  if  the  presumption 
is  inconsistent  with  the  past  and  existing  state 
of  things,  and  there  is  no  trace  of  such  a  corpo- 
ration having  existed  at  any  time.    lb. 

Such  a  presumption  would,  moreover,  be  wholly 
unreasonable  in  a  case  where  at  the  time  when 
the  corporation  was  supposed  to  be  in  existence 
and  entitled  to  the  right,  the  tenants  of  the 
manor  were  exercising  inconsistent  rights  and 
asserting  their  entire  control  over  the  underwood. 
lb. 

The  user  must  be  connected  with  the  right 
claimed.    lb. 

A  prescriptive  right  to  cut  underwood  in  re- 
spect of  a  particular  house  is  not  established  by 
proof  of  user  when  the  only  evidence  is  that  the 
right  was  exercised  in  respect  of  the  inhabitants 
of  the  parish  generally.    lb. 


Aet  of  Parliament.] — A  right  of  lopwood, 


lying  within  a  manor,  that  is,  a  right  in  the 
inhabitants  of  a  parish  at  certain  periods  of  the 
year  to  lop  for  fuel  the  branches  of  trees  growing 
upon  the  waste  lands  of  the  manor,  cannot  be 
created  by  custom  or  prescription,  or  otherwise 
than  by  crown  grant  or  act  of  parliament. 
Chilton  V.  Corporation  of  London,  7  Ch.  D.  735  ; 
47  L.  J.,  Ch.  433  ;  38  L.  T.  498  ;  26  W.  R. 
474. 

Semble,  a  grant  to  the  ''inhabitants"  of  a 
parish  lying  within  a  manor  of  a  profit  k  prendre 
out  of  the  manorial  waste,  means  a  grant  to  the 
inhabitants  of  houses  lawfully  erected  within  the 
parish,  and  does  not  extend  to  the  inhabitant 
of  houses  which,  through  having  been  erected  on 
the  waste,  illegally  interefere  with  the  right 
claimed.    lb. 

The  court  will  not  presume  a  non-existent  act 
of  parliament  as  an  origin  for  an  alleged  right. 
lb. 


Paitnre.] — A  claim  of  exclusive  right  of 


common  for  cattle,  sheep,  and  other  commonable 
animals,  levant  and  couchant,  is  not  conclusive 
that  the  right  claimed  is  in  its  nature  appurte- 
nant, but  such  right  may  have  had  its  origin  in 
a  grant  in  gross.  Johnson  v.  Barnes,  7  h,  R.,  C. 
P.  592;  41  L.  J..  C.  P.  260;  27  L.  T.  152. 
Affirmed,  8  L.  R.,  C.  P.  527  ;  42  L.  J.,  C.  P.  259  ; 
29  L.  T.  65— Ex.  Ch. 

If  such  right  is  shewn  to  have  existed  in  gross 
without  question  for  a  long  period  of  time,  it 
ought  to  be  sustained.    lb. 

The  recognition  and  repetition  of  releases  from 
the  sixteenth  century  downwards  without  ques- 
tion, is  evidence  that  the  right  admitted  of 
severance  by  its  original  grant.    lb. 

And  see  Common. 

Fieliing  Mill-dam.]— Where  a  mill-dam  has 
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been  standing  for  more  than  110  years,  and  had 
heen  used  for  over  sixty  years  in  the  same 
manner  continuously : — Held,  that  a  presumption 
was  raised  that  the  adjoining  proprietors  along 
the  river  bank  had  granted  a  right  for  its  erection. 
Leconfield  v,  Lontdale,  5  L.  R.,  C.  P.  657  ;  39  L. 
J.,  C.  P.  305  ;  23  L.  T.  155  ;  18  W.  R.  1165. 

Fishery.! — ^Long  exclusive  enjoyment  of  a  right 
to  a  several  fishery  in  a  public  navigable  river  is 
sufficient  primsl  facie  evidence  upon  which  to 
presume  that  the  croven  had  granted  a  separate 
right  before  Magna  Charta,  yet  the  omission  of 
any  reference  to  such  right,  or  any  .reasonable 
ground  for  considering  that  the  user  had 
not  been  exclusive,  may  be  sufficient  to  nega- 
tive such  a  presumption.  Edgar  v.  Sj)eeial 
Commissioners  for  English  Fislieries,  23  L.  T. 
732. 

A  prescriptive  right  to  a  several  oyster 
fishery  in  a  navigable  tidal  river  was  proved 
to  have  been  exercised  from  time  immemorial 
by  a  borough  corporation  and  its  lessees  ;  with- 
out any  qualification  except  that  the  free  in- 
habitants of  ancient  tenements  in  the  borough 
had  from  time  immemorial  without  interrup- 
tion, and  claiming  as  of  right,  exercised  the 
privilege  of  dredging  for  oysters  in  the  locus  | 
in  quo  from  the  2nd  of  February  to  Easter  eve 
in  each  year,  and  of  catching  and  carrying  away 
the  same  without  stint  for  sale  and  otherwise. 
This  usage  of  the  inhabitants  tended  to  the  de- 
struction of  the  fishery,  and  if  continued  would 
destroy  it : — Held  (Lord  Blackburn  dissenting), 
that  the  claim  of  the  inhabitants  was  not  to  a 
profit  ik  prendre  in  alieno  solo ;  that  a  lawful 
origin  for  the  usage  ought  to  be  presumed  if 
reasonably  possible ;  and  that  the  presumption 
which  ought  to  be  drawn,  as  reasonable  in  law 
and  probable  in  fact,  was  that  the  original  grant 
to  the  corporation  was  subject  to  a  trust  or  con- 
dition in  favour  of  the  free  inhabitants  of  ancient 
tenements  in  the  borough  in  accordance  with  the 
usage.  Goodman  v.  Saltash  (^Mayor)  7  App. 
Cas.  633  ;  62  L.  J.,  Q.  B.  193  ;  48  L.  T.  239  ;  31 
W.  R.  293  ;  47  J.  P.  276— H.  L.  (E.).  Revereing 
7  Q.  B.  D.  106 ;  50  L.  J.,  Q.  A.  508  ;  45  L.  T. 
120  ;  29  W.  R.  639  ;  45  J.  P.  844— C.  A. 

Ownenhip  of  Soil  of  intended  Hij^hway.l — 

The  presumption  that  the  soil  of  a  highway  be- 
longs to  the  owner  of  the  adjoining  land,  usque 
ad  medium  filum  viae,  does  not  apply  to  ground 
which  was  intended  to  be  used  as  a  highway,  but 
has  never  been  dedicated  to  the  public  ;  and  if 
the  owner  of  the  soil  of  the  intended  highway 
disposes  of  the  adjoining  land  by  conveyances  in 
which  it  is  described  as  bounded  by  the  intended 
highway,  the"  grantees  do  not  acquire  by  pre- 
sumption of  law  the  ownership  of  the  soil  of  the 
intended  highway.  Leigh  v.  Jaclt^  5  Ex.  D. 
264  ;  49  L.  J.,  Ex.  220  ;  42  L.  T.  463  ;  28  W.  R. 
452  ;  44  J.  P.  488— C.  A. 

TTndergronnd  Water.] — No  length  of  enjoy- 
ment of  water  percolating  underground  to  a 
deep  well  raises  a  presumption  of  a  grant  of  a 
right  to  the  water  from  adjoining  owners  of  the 
ground  under  which  the  water  percolates.  Ch ase- 
more  v.  Richards,  7  H.  L.  Cas.  349.  And  see 
Eioart  V.  Belfast  Poor  Law  Guard ians,  9  L.  R., 
Ir.  172— C.A. 

Obstracting   Aooeis  of  Air    to    Chimney  of 


Bwelling-honse.]  —  The  access  of  air  to  the 
chimneys  of  a  building  cannot,  as  against  the 
occupier  of  neighbouring  land,  be  claimed  either 
as  a  natural  right  of  propei-ty,  or  as  an  easement 
by  prescription  from  the  time  of  legal  memory, 
or  by  a  lost  grant,  or  under  the  Prescription 
Act  (2  &  3  Wm.  4,  c.  71).  ^yehh  v.  Bird  (infra") 
followed.  Bnjant  v.  Leferer,  4  C.  P.  D.  172  ; 
48  L.  J.,  Ch.  380  ;  40  L.  T.  579  ;  27  W.  R.  592— 
C.A. 

An  enjoyment  of  an  unobstructed  current  of 
air  to  a  windmill  for  thirty  years  raises  no  pre- 
sumption of  an  implied  grant  by  the  adjoining 
owners  of  a  right  to  it.  Webb  v.  Bird,  13  C.  B., 
N.  S.  841 ;  31  L.  J.,  C.  P.  335  ;  8  Jur.,  N.  8.  621 
—Ex.  Ch. 

Bign-board  of  Public-house.  1 — The  plaintiffs, 
the  owners  of  a  public-house,  claimed  the  right 
to  affix  a  sign-boaixl  to  the  wall  of  the  defen-* 
dants'  house.  The  sign-board  had  been  so  affixed 
for  upwards  of  forty  years.  The  two  houses  had 
formerly  belonged  to  the  same  owner,  the  defen- 
dants' house  having  been  granted  away  by  such 
owner  before  the  plaintiffs'  house.  When  he 
first  became  owner  of  the  two  houses  the  plain- 
tiffs' house  was  not  occupied  as  a  public-house. 
It  did  not,  however,  appear  whether  the  sign- 
board was  first  affixed  to  the  defendants'  house 
during  the  common  ownership : — Held,  that  it 
could  not  be  assumed  that  it  was  first  affixed 
during  the  common  ownership.  Moody  v.  Steg* 
gles,  12  Ch.  D.  261  ;  48  L.  J.,  Ch.  639  ;  41  L.  T. 
25. 

Held,  also,  that  the  easement  claimed  was  a 
legal  one,  and  that  a  grant  of  it  by  the  defen- 
dants'  predecessors  in -title  to  the  plaintiffs'  pre- 
decessors in  title  must  be  presumed.  And  an 
injuHCtion  was  granted  to  restrain  the  defendants 
from  removing  the  sign-board.     Ih. 

And  see  EASEMENT. 

2.  As  TO  Identity. 

Karnes.] — It  is  not  necessary  to  prove  strictly 
the  identity  of  the  defendant  with  the  person  of 
the  same  name,  concerning  whom  a  witness 
gives  evidence.  The  similarity  of  the  names  is 
sufficient  to  put  the  defendant  to  the  proof  that 
he  is  not  the  person  spoken  of.  Uamher  y, 
liobertSj  7  C.  B.  861 ;  18  L.  J.,  C.  P.  250. 

It  is  prim&  facie  proof  of  identity,  if  a 
name  is  written  up  in  an  auction  room,  and  the 
auctioneer  is  addressed  by  the  bystanders  by 
that  name.     Collier  v.  Kokes,  2  C.  &  E.  1012. 

The  plaintiff  was  appointed  engineer  to  a  rail- 
way company  at  a  meeting  of  the  provisional 
committee.  The  defendant  had  previously 
agreed  to  join  the  committee,  and  had  forwarded 
applications  for  shares,  but  whether  before  or 
after  the  meeting  was  uncertain.  An  individual 
answering  to  the  defendant's  name  was  present 
at  the  meeting  and  visited  the  office  of  the  com-: 
pany  : — Held,  that  there  was  no  evidence  of  the 
defendant's  identity  with  that  individual.  Giles 
V.  Comfoot,  2  C.  &  K.  653. 

In  an  action  for  medicines  and  attendances  hj 
an  apothecary,  he  put  in  evidence  a  licence  from 
the  Apothecaries'  Company  to  practise  as  such^ 
granted  to  a  person  bearing  the  same  christian 
and  surname  : — Held,  that  this  was  sufficient 
prim&  facie  evidence  to  shew  his  identity  with 
the  person  named  in  the  licence.  Simpson  v. 
DUmore,  9  M.  &  W.  47  ;  1  D.,  N.  S.  357  ;  5  Jur. 
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1012  ;  S.  P.,  Russell  v.  Smyth,  I  D.,  N.  S.  929  ;  9 
M.  &  W.  810. 


BeelaratioiL  u  to.] — If  a  cannan  takes  goods 
to  the  house  of  L.,  not  knowing  him,  and  asks  for 
Mr.  L.  of  a  person  whom  he  finds  in  the  house, 
and  that  |>er8on  says,  "I  am  Mr.  L.,"  this  is 
prim&  facie  evidence  that  he  was  L.  Wilton  v. 
Edwards]  6  C.  &  P.  677. 

In  an  action  against  S.  it  was  proved  that  a 
witness  went  to  a  tavern  and  asked  a  waiter  if  S. 
was  there,  and,  on  a  person  coming  out  to  the 
witness,  the  latter  asked  him  who  he  was,  and  he 
said  his  name  was  S.  *The  witness  had  not 
known  the  defendant  before,  and  had  never  seen 
him  since  : — Held,  that  this  was  some  proof  that 
this  person  was  S.,  and  that  the  conversation 
between  the  witness  and  this  person  was  receiv- 
able.   Reynolds  v.  Staines,  2  C.  &  K.  745. 

An  action  having  been  brought  against  William 
Henderson,  for  negligently  navigating  a  vessel, 
and  the  circumstances  under  which  the  collision 
took  place  having  been  proved,  it  was  objected 
that  no  evidence  had  been  given  that  the  de- 
fendant was  the  pilot  in  charge  of  the  vessel ; 
whereupon  the  plaintiff's  counsel  called  out, 
"  Mr.  Henderson  ; "  upon  which  a  person  in 
court  answered,  "  Here  ;  "  and  said,  "  I  am  the 
pilot."  It  was  proved  by  a  person  who  had  gone 
on  board  the  vessel  at  the  time  of  the  accident, 
that  he  had  seen  that  person  then  acting  as 
pilot : — Held,  that  this  was  sufficient  evidence  of 
the  identity  of  the  defendant  with  the  pilot. 
Smith  V.  ITefuterson,  9  M.  &  W.  798  ;  2  D.,  N.  S. 
245. 

But  where  a  person,  on  being  sent  by  the  de- 
fendant, an  indorser  of  a  bill  of  exchange,  to  the 
plaintiff,  the  indorsee,  to  inquire  as  to  the  sol- 
vency of  B.,  a  prior  indorser,  went  to  the  plain- 
tiff's residence ;  and,  on  the  street  door  being 
opened,  a  person  in  a  dressing  gown,  whom  he 
had  never  seen  before  or  since,  asked  him  what 
his  business  was  : — Held,  not  sufficient  evidence 
of  identity  to  let  in  evidence  of  the  conversation. 
CorfieldY,  Parsans,  1  C.  &  M.  730;  3  Tyr. 
806. 

Handwriting.] — In  support  of  a  plea  of  cover- 
ture, alleging  the  marriage  of  the  defendant  with 
one  J.  G.,  a  copy  of  the  marriage  register  was 
put  in  evidence,  and  a  witness  was  caJled,  who 
stated,  that  he  w^is  acquainted  with  one  J.  G., 
that  he  had  inspected  the  original  register,  and 
that  one  of  the  signatures  io  it  was  in  the  hand- 
writing of  the  J.  G.  whom  he  knew  : — Held, 
that  this  was  evidence  of  the  identity  of  J.  G., 
without  the  original  register  being  produced. 
Sayer  v.  Olossop,  2  Ex.  409  ;  17  L.  J.,  Ex.  300  ; 
12  Jur.  465. 

In  an  action  against  Henry  Thomas  Ryde,  as 
acceptor  of  a  bill  of  exchange,  it  appeared  that  a 
Henry  Thomas  Ryde  had  kept  cash  at  the  bank 
where  the  bill  was  made  payable,  and  had 
drawn  cheques  which  the  cashier  had  paid.  The 
cashier  knew  the  party's  handwriting  by  the 
cheques,  and  swore  that  the  acceptance  was  in 
the  same  writing ;  but  he  had  not  paid  any 
cheques  for  some  time,  did  not  know  the  party 
personally,  and  could  not  further  identify  him 
with  the  defendant : — Held,  a  sufficient  prim^ 
facie  case.  Roden  v.  Ryde,  4  Q.  B.  626  ;  3  G.  & 
D.  604  ;  12  L.  J.,  Q.  B.  276  ;  7  Jur.  213. 

In  an  action  on  a  bill  of  exchange,  directed  to 


Charles  Banner  Crawford,  East  India  House, 
and  accepted  C.  B.  Crawford,  a  witness  stated 
that  the  acceptance  was  in  the  handwriting  of 
C.  B.  Crawfoid,  and  that  he  was  formerly  in  the 
India  House,  but  the  witness  could  not  tell 
whether  that  person  was  the  defendant  in  the 
suit : — Held,  that  the  evidence  was  sufficient 
without  proof  of  identity.  GreenshifldsT.  Craw- 
ford, 9  M.  &  W.  314  ;  1  D.,  N.  S.  439 ;  6  Jur. 
303. 

Ballet] — In  order  to  prove  the  publication  of 
a  libellous  pamphlet  in  an  action,  a  witness  said 
that  she  received  from  the  defendant  a  copy  of  a 
pamphlet,  of  which  she  read  some  portions,  and 
lent  it  to  several  persons  in  succession,  who  re- 
turned it  to  her,  and  although  there  was  no  mark 
by  which  she  could  identijfy  it,  she  believed  the 
copy  produced  to  be  the  same,  but  could  not 
swear  that  it  was  : — Held,  that  this  was  evidence 
of  publication  proper  to  be  left  to  the  jury. 
Fryer  v.  Gathercole,  4  Ex.  262  ;  18  L.  J.,  Ex. 
389  ;  13  Jur.  542. 

Ciroumstantial  Svidenoe.] — Identity  may  be 
proved  by  circumstantial  evidence.  Rooher  v. 
Rooker  and  Newton,  3  S.  &  T.  526  ;  33  L»  J., 
Mat.  42  ;  9  Jur.,  N.  S.  1329  ;  12  W.  R.  807. 

Qneition  for  Jury.]  —  Identity  of  names  in 
certificates  of  births,  baptisms,  marriages,  and 
burials,  with  the  persons  to  whom  they  are 
alleged  to  refer,  is  for  the  jury.  Hvbbard  v. 
Lees,  1  L.  R.,  Ex.  256  ;  35  L.  J.,  Ex.  169  ;  14  L. 
T.  367  ;  14  W.  R.  694. 


3.  Op  Bibth,  Sanity,  and  Death. 

Sanity.  1 — The  presumption  that  every  man  is 
sane  until  the  contrary  is  proved,  is  not  a  pre- 
sumption of  law,  but  a  presumption  of  fact, 
or,  at  the  most,  a  mixed  presumption  of  law 
and  fact.    Sutton  v.  Sadler,  3  C.  B.,  N.  S.  87. 

See  also  Cbiminal  Law,  Vol.  II.,  col.  1609. 

Life.] — There  is  no  absolute  presumption  of 
law  as  to  the  continuance  of  life,  nor  any  abso- 
lute presumption  against  a  party  doing  an  act 
because  the  doing  of  it  would  make  him  guilty 
of  an  offence  against  the  law.  In  every  instance 
the  circumstances  of  the  case  must  be  considered. 
Lapsley  v.  Grierson^  1  H.  L.  Cas.  498. 

There  is  no  presumption  of  law  in  favour  of 
the  continuance  of  life,  though  an  inference  of 
fact  may  legitimately  be  drawn  that  a  person 
alive  and  in  health  on  a  certain  day  was  alive  a 
short  time  afterwards.  Pheni,  In  re,  5  L.  R., 
Ch.  139  ;  39  L.  J.,  Ch.  316  ;  22  L.  T.  HI  ;  18 
W.  R.  303. 

Birth.! — ^Where  there  was  a  claim  to  a  share 
of  a  residuary  personal  estate,  the  title  to  which 
depended  upon  the  question  whether  a  child  en 
ventre  sa  m^re  at  the  time  of  the  death  of  its 
father  was  or  was  not  bom  alive  : — Held,  that 
there  was  sufficient  to  prove  the  existence  of  life 
in  the  child  after  its  separation  firom  its  mother, 
there  being  proof  of  the  performance  of  one 
clear  vital  function — pulsation.  Brock  v.  KeUoelt, 
3  Giff.  58  ;  7  Jur.,  X.  S.  436  ;  4  L.  T.  280 ;  9 
W.  R.  939.  AffiiTDcd  on  appeal,  30  L.  J.,  Ch. 
498  ;  7  Jur.,  N.  S.  789— L.  J. 
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The  opinions  of  eminent  medical  men,  that, 
in  the  absence  of  clear  evidence  of  respiration, 
clear  evidence  of  pulsation  and  of  animal  motion 
must  not  be  taken  as  a  proof  of  the  existence 
of  animal  life,  not  supported.    Ih. 

The  proposition,  that  unless  there  is  proof  of 
the  pei^ormance  of  all  three  functions  essential 
to  vitality,  there  is  no  proof  that  vitality  was 
known  to  exist,  not  adopted.    lb. 

The  opinions  of  certain  medical  practitioners, 
that  unless  respiration,  which  is  one  of  the  vital 
functions,  is  proved  to  have  taken  place,  there 
is  no  sufficient  evidence  that  a  child  was  bom 
alive,  not  adopted  generally  by  the  medical  pro- 
fession.   Ih. 

And  see  Crihixal  Law. 

Death.] — If  a  person  has  not  been  heard  of 
for  seven  years,  there  is  a  presumption  of  law 
that  he  is  dead ;  but  at  what  particular  time 
within  that  period  he  died  is  not  a  matter  of 
presumption,  but  of  evidence,  and  the  onus  of 
proving  that  the  death  took  place  at  any  par- 
ticular time  lies  upon  the  person  who  claims  a 
Tight,  to  the  establishment  of  which  that  fact  is 
essential.  Pheni,  In  re,  6  L.  R.,  Ch.  139  ;  39 
L.  J.,  Ch.  316 ;  22  L.  T.  Ill  ;  18  W.  R.  303. 

A.  died  on  the  5th  January,  1861,  having  be- 
queathed his  residuary  estate  equally  between 
his  nephews  and  nieces.  One  of  his  nephews, 
N.,  was  bom  in  1829,  had  gone  to  America  in 
1853,  had  frequently  written  home  till  August, 
1858,  when  he  wrote  from  on  board  an  American 
ship  of  war,  but  from  time  to  time  no  letter  had 
"been  received  from  him,  and  nothing  was  after- 
wards heard  about  him,  except  that  he  was 
entered  in  the  books  of  the  American  navy  as 
having  deserted  on  the  16th  June,  1860,  while  on 
leave  : — Held,  that  his  personal  representative 
had  not  established  a  title  to  any  share  of  the 
estate,  and  that  it  must  be  divided  among  the 
nephews  and  nieces  who  were  proved  to  have 
survived  the  testator.     Ih, 


Onus.] — The  death  of  a  legatee  is  pre- 


sumed after  he  has  not  been  heard  of  for  seven 
years,  and  there  is  no  presumption  of  law  that 
he  lived  beyond  the  first  day  of  the  seven  years ; 
but  the  onus  of  proving  that  he  survived  a  given 
day,  lies  on  those  who  claim  under  him.  And 
the  fact  that  the  person  who  takes  in  case  of  a 
lapse,  whether  as  next  of  kin  or  as  residuary 
legatee,  is  the  one  to  commence  proceedings  to 
obtain  payment  of  the  money  to  himself,  does 
not  shift  the  onus  of  proof.  Lewes,  In  re,  6 
L.  R.,  Ch.  356  ;  40  L.  J.,  Ch.  602  ;  24  L.  T.  533  ; 
19  W.  R.  617.  Affirming  11  L.  R.,  Eq.  236  ; 
23  L.  T.  692. 

By  deed,  dated  in  1866,  trusts  of  personalty 
were  declared,  after  the  death  of  the  settlor, 
in  favour  of  a  person  by  name.  The  named 
person  had  not  been  heard  of  since  1861. 
There  was  no  evidence  as  to  the  date  of  his 
death,  and  on  the  death  of  the  settlor  her  re- 
presentatives claimed  the  money,  contending  that 
there  was  a  resulting  trust  in  her  favour : — 
Held,  that  where  a  trust  was  declared  by  deed  in 
favour  of  a  named  person,  such  person  must, 
until  the  contrary  was  shewn,  be  taken  to  have 
been  in  existence  at  the  date  of  the  deed :  that 
the  onus  of  proving  his  death  before  that  date 
iay  on  the  representatives  of  the  settlor,  and  as 
it  had  not  been  discharged  by  them,  there  was 


no  resulting  trast,  and  the  money  must  be  paid 
to  the  representatives  of  the  named  person. 
Corhishley's  Trusts,  In  re,  14  Ch.  D.  846 ;  49 
L.  J.,  Ch.  266  ;  28  W.  R.  536. 

A  person  emigrated  to  Australia  under  cir- 
cumstances shewing  that  he  was  likely  to  com- 
municate constantly  with  his  family  in  Ireland, 
and  having  so  communicated  with  them  for 
some  time,  then  ceased  to  do  so,  and  was  not 
heard  of  for  more  than  seven  years.  From  his 
last  letter  it  was  probable  that,  had  he  lived,  he 
would  have  continued  to  write  home.  Inquiries 
were  made  by  his  family  concerning  him,  and 
advertisements  published,  but  with  no  result : — 
Held,  that  there  was  sufficient  prim&  facie 
evidence  to  establish  a  title  depending  on  his 
death  without  issue  during  the  lifetime  of  a 
person  who  died  after  the  expiration  of  the  seven 
years,  and  to  authorize  the  Landed  Estates  Court 
to  proceed  on  a  petition  for  sale  of  lands  held 
under  that  title.     Wehh,  In  re,  5  Ir.  R.,  Eq.  235. 

A  woman  emigrated,  along  with  her  husband 
and  seven  children,  to  America,  in  1847,  where 
she  died  in  1866,  and  not  any  of  the  children 
had  been  heard  of  for  ten  years  preceding  the 
trial : — Held,  that  it  could  not  be  presumed  that 
all  the  seven  children  had  died  without  issue. 
MvlUdy  V.  Walsh,  6.  Ir.  R.,  C.  L.  314. 

A  son,  first  tenant  in  tail  in  remainder,  left 
this  country  on  the  11th  of  April,  1858,  and  was 
never  heani  of  afterwards ;  his  father,  tenant 
for  life,  died  on  the  8th  of  May,  1858  :— -Held, 
in  1872,  that  it  should  be  presumed  that  the  son 
survived  the  father.  Pennefather  v.  Pennefather, 
6  Ir.  R.,  Eq.  171. 

A  tenant  for  life  entitled  beneficially  under  a 
will  assigned  her  interests  to  secure  the  repay- 
ment of  certain  advances,  and  the  premiums  on 
policies  on  her  life.  At  the  end  of  March,  1866, 
a  small  sum  of  money,  usually  paid  quarterly, 
was  paid  to  her.  Shortly  afterwards  she  went 
on  a  pedestrian  tour,  and  had  never  been  heard 
of  since.  The  small  sum  which  became  payable 
at  the  end  of  June  was  never  applied  for  : — 
Held,  that  the  presumption  was  that  she  was  dead ; 
that  on  the  evidence  she  could  not  be  presumed 
to  have  died  before  June,  1866  ;  but  that  she 
must  be  taken  to  have  died  soon  td^r  June,  1866. 
HieUvmn  v.  TIpsall,  20  L.  R.,  Eq.  136 ;  23  W.  R. 
776. 


BirectioiL  to  Jury,  Action  on  Polioy  of  In- 


snranoo.]— A  policy  on  the  life  of  Nutt  was 
granted  in  1863.  An  action  was  brought  upon 
it  in  1874,  and  the  question  was  whether  Nutt 
was  then  alive  or  dead.  He  had  been  absent 
from  his  former  home  for  more  than  seven  years, 
having  left  it  in  1867.  His  sister  and  brother-in- 
law,  who  lived  where  he  had  formerly  lived,  gave 
evidence  as  to  his  absence,  and  said  they  had  not 
heard  of  him  for  more  than  seven  vears.  On 
cross-examination,  they  said  that  a  niece  of  his 
had  said  that  when  she  was  in  Melbourne,  in 
December,  1872,  or  January,  1873,  she  saw  a  man 
whom  she  believed  to  be  her  uncle  Nutt,  but  he 
was  lost  in  the  passing  crowd  before  she  wbs 
able  to  get  to  speak  to  him.  No  effort  appeared 
to  have  been  made  to  find  him  at  Melbourne, 
and  the  other  relatives  believed  the  niece  to  have 
been  mistaken.  The  jury  expressed  a  similar 
opinion.  The  judge  directed  tne  jury  that  they 
"  could  not  say  that  the  man  had  not  been  heani 
of  during  the  last  seven  years  when  one  of  his 
relatives  declared  that  she  had  seen  him  alive 
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and  well  within  the  last  three  years  ;  and  still 
less  could  they  say  that  he  had  never  been  heard 
of,  when  all  the  members  of  the  family  stated 
that  they  had  heard  what  she  had  stated,"  and 
^'  that  the  ground  for  the  presumption  of  death 
from  a  man  having  been  absent  for  seven  years 
was  entirely  removed  by  the  direct  evidence  that 
every  relative  had  heard  that  he  was  alive." 
And  lastly,  the  judge  said  to  the  jury  :  "  Under 
these  circumstances,  unless  you  are  prepared  to 
find  that  he  was  dead  in  April,  1875,  and  find  it 
upon  evidence  which  tends  to  prove  exactly  the 
contrary,  and  in  the  absence  of  that  evidence 
upon  which  alone  the  presumption  should  be 
raised  of  his  death,  your  verdict  ought  to  be  for 
the  defendant."  The  Court  of  Appeal  considered 
this  to  be  a  misdirection,  and  ordered  a  venire  de 
novo.  On  appeal,  the  Lords  were  equally  divided, 
and  so  the  decision  of  the  Appeal  Ck)urt  stood 
affirmed.  Prudentml  An^uratwe  Company  v. 
EdmoTidSj  2  App.  Cas.  487. 


Bigamy.] — In  1864  W.  married  A.     In 


1868  he  was  charged  with  bigamy  in  marrying 

B.  in  1868,  his  wife  A.  being  then  alive,  and  was 
on  such  charge  convicted.    In  1879  he  married 

C.  and  in  1880,  C.  being  then  alive,  he  man-ied 

D.  Afterwards,  upon  a  chai^ge  of  bigamy  in 
marrying  D.,  C.  being  then  alive,  W.  was  con- 
victed, it  being  held  by  the  presiding  judge  that 
there  was  no  evidence  that  A.  was  alive  when 
W.  married  C,  or  that  the  marriage  with  C.  was 
invalid  by  reason  of  A.  being  then  alive : — Held, 
by  the  court  (Lord  Coleridge,  C.  J.,  Lindley, 
Hawkins,  Lopes  and  Bowen,  JJ.),  that  the  con- 
viction could  not  be  sustained,  as  the  question 
should  have  been  left  to  the  jury  whether  upon 
the  above  facts  A.  was  alive  or  not  when  W. 
married  C.  R^g.  v.  Wilhhirc,  6  Q.  B.  D.  366  ; 
14  Cox,  C.  C.  541  ;  50  L.  J.,  M.  C.  57  ;  44  L.  T. 
222  ;  29  W.  R.  473  ;  45  J.  P.  375. 

And  see  Criminal  Law. 


4.  As  TO  Documents. 
a.  Stamp. 

Deed  duly  Stamped.] — ^Although  upon  the  pre- 
sumption omnia  rit^  esse  acta,  if  secondary 
evidence  is  tendered  to  prove  the  contents  of  an 
instrument  which  is  either  lost,  or  retained  by 
the  opposite  party  after  notice  to  produce  it,  the 
court  will  presume  that  the  original  was  dxily 
stamped  unless  some  evidence  to  the  contrary  is 
given ;  yet  where  there  is  evidence  that  an  in- 
strument, unstamped  at  its  execution,  continued 
for  a  considerable  time  after  its  execution  un- 
stamped, the  onus  is  shifted,  and  unless  evidence 
is  produced  to  lead  to  the  belief  that  it  was 
stamped  at  some  time  subsequently  the  conclu- 
sion is  that  it  remained  unstamped.  Marine 
Investment  Company  v.  Haviside,  5  L.  R.,  H.  L. 
624  ;  42  L.  J.,  Ch.  173. 

If  a  man  withholds  an  agreement  under  which 
he  is  chargeable,  it  is  presumed  to  have  been 
properly  stamped.  Cri^p  v.  Anderson,  1  Stark. 
35.    And  see  Closmadenc  v.  Cassdj  18  C.  B.  44. 

b.  Exeoutlon. 

Deed.]  —  A  deed  acknowledged  by  married 
women  was  signed  by  the  parties  and  witnessed ; 
but  no  seal,  or  representation  of  a  seal  appearod 
at  all  on  the  deed  : — Held,  that  the  attestation 


clause,  in  which  it  was  stated  that  the  deed  had 
been  signed,  sealed  and  delivered  in  the  presence 
of  the  witnesses,  was  primfi  facie  evidence  of  due 
execution.  Mayer,  In  re,  40  L.  J.,  C.  P.  201  ;  24 
L.  T.  273  ;  19  W.  R.  641. 

Proof  of  handwriting  of  parties  to  a  deed  is  a 
sufficient  proof  of  execution  under  the  C.  L.  P. 
Act,  1854,  s.  26.  3Iair,  In  re,  42  L.  J..  Ch.  882  ; 
28  L.  T.  760 ;  21  W.  R.  749. 

If  a  document  appears  to  have  been  signed 
and  attested,  it  is  presumed  to  have  been  sealed 
and  delivered,  whether  any  impression  of  a  seal 
appear  on  it  or  not.  He  Sandilawls,  6  L.  R.,  C.  P* 
411.     And  see  Hall  v.  Bainhridge,  12  Q.  B.  699. 

If  the  handwriting  to  a  deed  i)e  proved  the 
jury  may  presume  the  sealing  and  delivery. 
Grclller  v.  Aeale,  Peake,  146. 

Will.] — In  a  suit  concerning  the  validity  of  a 
will,  the  surrounding  circumstances  and  the 
api>earancc  of  the  document  were  in  favour  of 
its  having  been  duly  attested.  The  adverse 
evidence,  viz.,  that  of  the  two  witnesses,  wba 
denied  having  attested  in  the  presence  of  the 
testator,  appeared  to  be  of  a  doubtful  character. 
The  court  acted  on  the  presumption  omnia  rit6 
esse  acta,  and  pronounced  for  the  will.  Bailey 
V.  Frowan,  19  W.  R.  511. 


Attestation.] — ^A  holograph  will,  signed  at 


foot  by  the  testator,  and  containing  an  attesta- 
tion clause,  appeared  attested  by  1<wo  marksmen^ 
Their  names,  as  subscribed  to  the  will,  the  attesta- 
tion clause,  and  the  words  "  mark — his,"  which 
appeared  written  above  and  below  crosses  opposite  • 
each  of  their  names,  were  in  the  handwriting  o£ 
the  testator.  At  the  date  of  the  instrument,  two 
persons  of  the  names  so  subscribed  as  those  of 
the  attesting  witnesses  were  in  his  employment  ^ 
they  were  both  illiterate,  and  both  predeceased 
him.  The  document  was  found  shortly  after  the 
testator's  death  in  his  house,  preserved  amongst 
others  of  his  papers.  It  purported  to  give  all  his 
property  to  his  widow.  He  stated  to  her  tiie 
night  before  his  death  that  he  had  left  her  all  he 
had — that  everything  was  hers.  It  did  not  ap- 
pear that  any  fourth  person  was  present  at  the 
execution  of  the  will,  and  no  direct  evidence  of 
itfl  due  execution  was  given  : — Held,  that  there 
were  reasonable  grounds  for  presuming  that  the 
will  had  been  duly  executed  and  attested  pur- 
snant  to  the  provisions  of  the  Wills  Act,  and 
sufficient  to  enable  the  court  to  pronounce  in 
favour  of  its  validity.  Clarke  v.  ClarJt/;,  6  L.  R., 
Ir.  47— C.  A. 


And  sec  Will. 


o.  Date. 


On  Face.  ] — The  date  which  appears  on  the 
face  of  a  document  is  primd.  facie  its  true  date* 
Malpas  V.  Clements,  19  L.  J.,  Q.  B.  436  ;  S.  P., 
Potez  V.  Oossnp,  2  Ex.  191  ;  Anderson  v.  Weston^ 
6  Bing.  N.  C.  296. 

But  quaere,  whether  the  date  a  letter  bears  ia 
prim&  facie  its  true  date.  Butler  v.  Mount' 
gai*rett  (  Viscounf),  7  H.  L.  Cas.  633. 

A  receipt  and  also  a  delivery  order,  given  by 
the  plaintiff  to  a  witness  a  month  after  the  sale^ 
but  dated  on  the  day  of  the  sale,  and  not  other- 
wise shewn  to  be  in  existence  before  the  sale,  are 
admissible  as  affording  some  evidence  of  the  sale 
having  taken  place  on  the  day  of  the  date  of  th& 
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docaments.   Morgans,  Whitmore,  6  Ex.  716  ;  20 
L.  J.,  Ex.289. 

There  is  a  presumption  that  a  cheque  Is  drawn 
on  the  day  of  its  dat<e.  Zaw«  y.  Rand,  3  C.  6., 
N.  S.  442 ;  27  L.  J.,  C.  P.  76. 

Posting  Letters.] — Proof  of  the  posting  of 
several  letters  at  several  dates  is  not  conclusive 
of  any  of  them  having  been  received  at  the 
address  to  which  they  were  directed.  RtndpatlCs 
rasey  11  L.  R.,  Eq.  86  ;  40  L.  J.,  Ch.  39  ;  23  L.  T. 
834  ;  19  W.  R.  219. 

The  defendant  applied  for  shares  in  the  plain- 
tiff company.  The  company  allotted  the  shares  to 
the  defendant  and  duly  addressed  to  him  and 
posted  a  letter  containing  the  notice  of  allotment, 
but  the  letter  never  was  received  by  him  :— Held, 
by  Baggallay  and  Thesiger,  L.  JJ.,  Bramwell, 
L.  J.,  diss.,  that  the  defendant  was  a  shareholder. 
Jfritigh  and  AmiT'tean  THegraph  Company  v. 
CoUon  (6  L.  R.,  Eq.  108)  overraled.  l/msenold 
Fire  Imntrance  Company  v.  Grant ,  4  Ex.  D. 
216  ;  48  L.  J.,  Ex.  577  ;  41  L.  T.  298  ;  27  W.  R. 
858— C.  A. 

A  contract  is  complete  when  a  letter  has  been 

'  posted  accepting  an  offer  which  can  be  accepted 

by  letter  so  sent.    Imperial  Land  Company^  In 

re,  Harris's  case,  7  L.  R.,  Ch.  587  ;  41  L.  J.,  Ch. 

621  ;  26  L.  T.  781 ;  20  W.  R.  690. 


d.  Erasoree,  Alterations,  and  Interlinea- 
tions. 

Time  of.] — The  entry  of  a  resolution  in  the 
minute-booK  of  a  corporation,  accepting  a  pro- 
posal for  a  lease  of  part  of  the  corporate  property, 
being  partially  erased,  is,  in  the  absence  of  evi- 
dence to  the  contrary,  to  be  presumed  to  have 
been  made  before  the  book  was  signed  by  the 
chairman  of  the  meeting  at  which  the  resolution 
was  passed.  Stevens's  Hospital  v.  Dyas,  15  Ir. 
C.  L.  R.  405. 

In  Afldayit.] — A  bankrupt  was  indicted  for 
not  surrendering.  On  the  trial,  the  proceedings 
in  bankruptcy  were  put  in,  abd  it  appeared  that 
there  were  erasures  and  interlineations  in  the 
affidavit  verifying  the  petition  for  adjudication  : 
— Held,  that  the  presumption  of  law  was,  that 
the  affidavit  was  in  the  same  state  as  when 
it  was  sworn  ;  as  to  alter  it  after  it  was  sworn 
would  be  an  act  of  fraud  and  misconduct  which 
would  not  be  presumed.  JR^g.  v.  Gordon,  Dears. 
C.  C.  686  ;  25  L.  J.,  M.  C.  19  ;  2  Jur.,  N.  S.  67. 

Deed.] — As  a  deed  cannot  be  altered  afterexe- 
cution  without  fraud  or  wrong,  the  presumption, 
if  an  alteration  appears,  is  that  it  was  made 
before  execution,  hoe  d.  Tatnm  v.  Catomore,  16 
Q.  B.  745. 

Will.]— A  testator,  by  his  will,  dated  in  1834, 
devised  and  bequeathed  real  and  personal  estate 
upon  trusts.  Certain  of  the  words  in  the  declara- 
tion of  trusts  were  interlineated.  Probate  was 
granted  of  the  will  by  the  Consistory  Court  of  C. 
A  question  being  raised  whether,  with  regard  to 
the  real  estate,  the  interlineation  was  made 
before  or  after  the  execution  of  the  will  : — Held, 
that,  having  rogard  to  the  granting  of  the  pro- 
bate by  the  Consistory  Court,  it  must  be  pre- 
sumed to  have  been  made  before  the  execution. 
Cruttendcn,  In  re,  45  L.  T.  465  ;  30  W.  R.  57. 
VOL.  III. 


The  presumption  that  a  document  was  executed 
as  it  appears  does  not  apply  to  the  case  of  a  will,, 
which  may  be  altered  by  a  testator  without 
fraud  or  wrong.  Doe  d.  Tatum  v.  Catomore,  16.* 
Q.  B.  745. 


■Alterations — ^Attestation  of.] — The  clause 


appointing  executors  was  written  partly  on  the 
second  and  partly  on  the  third  side  of  a  will. 
Subsequently  the  testator  altered  the  clause,  but 
his  signature  and  those  of  the  attesting  wit- 
nesses appeared  opposite  only  to  the  alterations,, 
which  were  made  on  the  second  side.  The- 
court  granted  probate  of  all  the  alterations. 
WUkinson,  In  goods  of,  6  P.  D.  100 ;  29  W.  R. 
896;  45  J.  P.  716. 


Interlineation  after  Exeontion.]— Testa- 


trix duly  executed  her  will  in  the  presence  of  two 
witnesses,  who  subscribed  and  attested  it.  Im- 
mediately after  its  execution  an  omission  was 
discovered  in  the  will,  and  this  omission  was-, 
supplied  by  an  interlineation.  Testatrix  ap- 
proved of  the  will  as  altered,  acknowledging  it  as 
her  "last  will  and  testament,"  and  the  witnesses 
then,  in  her  presence,  placed  their  initials  in  the 
margin  opposite  the  interlineation  : — Held,  that 
there  had  been  no  re-execution  of  the  will,  and 
that  consequently  the  interlineation  should  be 
omitted  from  the  probate.  Sh^am,  In  goods  of^ 
50  L.  J.,  P.  15  ;  43  L.  T.  736  ;  29  W.  R.  445;  45 
J.  P.  308. 

A  will  contained    alterations    and    erasures, 
affecting  the  amount  and  objects  of  the  testator's 
bounty,  the  existence  of  which,  at  the  time  of  the  • 
execution,   the    attesting    witnesses  could  not 
depose  to  : — Held,  there  being  an  absence  of  all 
direct  evidence  as  to  the  alterations  and  erasures, 
that  the  presumption  of  law  was  that  such  alter-  • 
ations  and  erasures  were  made  after  the  execu-  • 
tion  of  the  will.     Cooper  v.  Boekett,  4  Moore,  P.. 
C.  C.  419  ;  10  Jur.  931. 


Presnmption  of  Mutilation.] — The  ^ill  of 


a  testatrix  was  found  after  her  death  with  the 
signature  and  attestation  clause  cut  off  and  folded' 
inside  the  will.  There  was  no  other  evidence  of 
intention  : — Held,  that  this  was  a  sufficient  evi- 
dence of  an  animus  revocandi.  Magne»i  or 
Mayne4t  v.  Ilazleton,  44  L.  T.  586  ;   45  J.  P.  816.. 

EiFeot.1 — Where  any  document  has  been  or  ap- 
pears to  nave  been  altered  in  a  material  part,  the^ 
person  producing  it  cannot  claim  to  enforce  any 
right  under  it  unless  the  alteration  was  made 
before  execution  or  other  completion  of  the  in-- 
strument  and  with  due  consent,  and  this  whether 
the  alteration  was  made  by  the  person  producing 
or  a  stranger.     Pigofs  case,  11  Rep.  47.  And  see 
Aldo\is  V.  Cornwell,  3  L.  R.,  Q.  B.  573  ;  Suffell 
V.  Bank  of  England,  9  Q.  B.  D.  555 ;  and  cases, 
under  Bills  of  Exchange. 

5.  As  TO  Other  Mattebs. 

Bebntting.] — All  presumptions  may  be   re- 
butted by  facts,  or  by  contrary  and  stronger  pre- 
sumptions.    Jayne  v.  Price,  5  Taunt.  326  ;    1 
Marsh.  68. 

Foreign  Judgment.] — The  presumption,  when 
a  foreign  court  has  purported  to  act  properly  and 
within  its  jurisdiction,  is  omnia  rite  esse  acta* 
Taylor  v.  Ford,  29  L.  T.  392  ;  22  W.  R.  47. 

B  B 
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Acting  in  Public  Offlcei.] — Evidence  of  acting 
in  a  public  office  is  evidence  to  go  to  the  jury  of 
a  title  to  that  office  as  against  a  wrongdoer, 
though  the  title  is  put  in  issue  by  the  pleadings 
and  the  appointment  is  required  to  be  under 
seal.    Dexter  v.  Hayes,  11  Ir.  C.  L.  R.  106. 

Such  evidence  of  Acting  raises  a  presumption 
that  all  the  formalities  necessary  to  be  completed 
to  authorize  such  acting  have  been  complied  with. 
lb. 

Trustees  were  created  by  an  act  for  the  purpose 
of  building  a  bridge,  and  it  was  enacted  that  no 
person  should  be  capable  of  acting  as  a  trustee 
until  he  should  have  taken  and  subscribed  the 
oath  therein  set  forth,  which  oath  so  taken  and 
subscribed  by  each  trustee  should  be  entered  in 
the  book  of  proceedings  of  the  trustees.  The 
book  contained  a  blank  form  of  oath,  under  which 
the  names  of  the  trustees  were  written  by  them- 
selves, without  any  date ;  but  there  were  entries 
:f  rom  time  to  time  in  the  proceedings,  to  ^e  effect 
that  they  were  appointed  trustees,  having  qualified 
by  taking  and  subscribing  the  oath  prescribed  : 
— Held,  that  it  sufficiently  appeared  that  the 
trustees  were  properly  sworn,  although  there 
was  no  regular  jurat  or  entry  of  the  oath  having 
been  administered  by  the  trustees.  MUes  v. 
J^ougk,  3  Bailw.  Cas.  668 ;  3  G.  &  D.  119  ;  3 
<3.  B.  845. 

Held,  also,  that,  in  order  to  prove  orders  and 
<lirections  of  the  trustees,  it  was  necessary  to  give 
-evidence  of  their  having  subscribed  the  oath.  lb. 

In  an  action  for  money  i*eceived  by  five  church- 
wardens against  one,  who,  wrongfully  claiming 
to  be  churchwarden  of  a  township,  had  therein 
ooUected  money  due  under  a  church-rate,  it  ap- 
peared that  one  of  the  churchwardens  had  not 
made  anv  declaration  under  5  &  6  Will.  4,  c.  62, 
s.  8,  but  nis  predecessor,  who  had  made  a  decla- 
xation  for  the  previous  year,  was  willing  to  be 
-substituted : — Held,  that  on  such  substitution 
being  made,  it  was  no  valid  objection  that  such 
predecessor  had  made  no  fresh  declaration,  inas- 
much as  he  remained  in  office  under  his  decla- 
ration, till  he  had  a  properly-constituted  suc- 
•cessor.  JSremner  v.  ITull,  1  L.  R.,  C.  P.  748  ;  35 
L.  J.,  C.  P.  332  ;  11  Jur.,  N.  S.  648 ;  15  L.  T.  352  ; 
14  W.  R.  964  ;  1  H.  &  R.  800. 

In  replevin,  the  defendants  averred  for  a  dis- 
tress for  poor-rates : — Held,  that  one  of  the  de- 
fendants having  acted  as  overseer  of  the  poor, 
"was  prim&  facie  evidence  that  he  was  so.  Bristol 
iOovemor,  dec.)  v.  Wait,  6  C.  &  P.  511  ;  /?.  P., 
M'Gali^j  V.  AUtoUy  2  M.  &  W.  206;  2  Gale,  238. 

In  ejectment  by  churchwardens  and  overseers, 
proof  that  they  have  acted  in  that  capacity  is 
sufficient,  without  proof  of  their  appointment. 
Doe  d.  Bowley  v.  Baines,  15  L.  J.,  Q.  B.  293  ;  10 
Jur.  520. 

Proof  that  a  party  holds  the  office  of  church- 
warden is  primA  facie  evidence  of  his  having  been 
lawfully  appointed,  even  where  the  question  turns 
on  his  title  to  the  possession  of  land  in  his  capa- 
city of  sach  churchwarden.  Gantill  v.  Citing , 
•9  Jur.  1081. 

The  fact  that  a  party  did  a  particular  act,  as 
signing  a  land-tax  assessment,  in  an  official  capa- 
city, may  be  proved,  not  only  by  shewing  that  he 
oxereised  the  office  before  or  at  the  period  in 
question,  but  also  by  evidence,  limited  to  a 
reasonable  time,  of  his  having  exercised  it  af ter- 
ifvards.  Doe  d.  Ilopley  v.  Young,  8  Q.  B.  63  ;  15 
L..  J.,  Q.  B.  9;  9  Jur.  941. 

An  averment  in  an  information  for  a  libel, 


that  Lord  St  Vincent  was,  at  the  time  when  such 
libel  was  published,  first  lord  of  the  admiralty,  is 
supported  by  producing  the  patent  of  appoint- 
ment, dated  prior  to  the  publication.  Bex  v. 
Budd,  5  Esp.  230. 

Other  Capaoitiei.]  — The  plaintiff,  part-owner 
of  a  ship,  and  who  acted  as  ship^s  husband, 
being  authorized  by  the  other  part-owners  (of 
whom  the  defendant  was  one),  to  repair  and 
lengthen  the  ship,  gave  verbal  orders  for  the 
repairs,  and  entered  into  a  written  contract  with 
a  shipbuilder  for  lengthening  the  ship.  After- 
'  wards  the  plaintiff  received  a  notice  from  the 
defendant  that  he  would  not  be  answerable  for 
any  alterations  in  the  ship.  The  work  was  com- 
pleted and  the  plaintiff  paid  for  it,  and  on  telling 
the  defendant  the  amount,  he  said  that  ^*  the  ship 
had  better  have  been  sold."  The  plaintiff  having 
sued  the  defendant  for  his  proportion  of  the 
money  paid: — Held,  first,  that  the  fact  of  the 
plaintiff  having  acted  as  ship's  husband  was 
sufficient  evidence  of  his  appointment,  without 
any  formal  prool  Ch4ij)ell  v.  Bray,  6  H.  &  N. 
145. 

Held,  secondly,  that  the  authority  to  make  the 
alterations-  could  not  be  revoked  after  it  was 
acted  on,  and  that  it  was  for  the  defendant  to 
prove  that  his  notice  was  given  before  the  work 
was  commenced.    Ih, 

Held,  thirdly,  that  the  plaintiff  need  not  pro- 
duce the  written  contract,  since  the  work  was 
done,  the  money  paid  under  it,  and  the  defen- 
dant, on  being  told  the  amount,  did  not  deny  his 
liability.    Ih. 

Conibrmity  to  Act  of  Parliament.] — ^An  award 
by  a  commissioner  acting  under  a  local  inclosure 
act,  incorporating  41  Geo.  3,  c.  109,  and  thereby 
empowered  to  stop  up  old  roads  over  wastes, 
subject  to  the  concurrence  and  order  of  two 
justices,  directed  such  a  road  (lx;ing  a  carriage- 
way) to  be  stopped  up,  and  ever  since  the  road 
had  been  stopped  by  a  locked  gate,  and  never 
used  by  any  one  "^ith  carriages  or  carts.  There 
was  evidence,  however,  of  user  by  foot  passengers: 
— Held,  that  although  the  award  did  not  shew 
that  the  concurrence  and  order  of  two  jufjtices 
had  been  obtained,  and  although  there  was  no 
proof  that  it  had,  yet,  after  twenty-eight  years,  it 
might  well  be  presumed  that  such  order  and 
concurrence  had  been,  in  fact,  duly  obtained^ 
Williams  v.  Eyton,  4  H.  &  K.  357;  28  L.  J.,  Ex. 
146 ;  5  Jur.,  N.  S.  770 ;  7  W.  R.  291— Ex.  Ch. 

In  support  of  a  plea  of  coverture,  the  defendant 
stated  that  she  was  married  at  a  Roman  Catholic 
chapel  by  a  priest,  and  according  to  Roman 
Catholic  rites  ;  that  she  had  since  lived  with  her 
husband ;  that  he  was  then  in  Australia,  but  that 
£^e  had  heard  from  him  within  a  few  months. 
No  evidence  was  given  of  the  chapel  being  regis- 
tered, or  that  the  registrar  was  present,  as  re- 
quired by  6  &  7  Will.  4,  c.  85:— Held,  that  the 
evidence  was  sufficient,  as  the  law  would  presume 
that  the  provisions  of  the  act  had  been  complied 
with.  Sichel  v.  Lamhcrt,  15  C.  B.,  N.  S.  781 ; 
33  L.  J.,  C.  P.  137  ;  10  Jur.,  N.  S.  617  ;  12  W.  R. 
312. 

Atteiting  Becmit.] — A  recruit  received  en- 
listing-money,  knowing  it  to  be.  such,  from  a 
soldier  who  was  employed  by  a  non-commissioned 
officer  in  the  recruiting  service,  and  who  had 
belonged  to  a  regiment  for  a  longer  period  than 
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that  within  which  he  ought  to  have  been  attested 
according  to  the  Matiny  Act : — Held,  that  sach 
leoldier  most  be  presumed  to  have  been  regalarlj 
attested.  Woltm  v.  Cfavin,  16  Q.  B.  48  ;  20  L.  J., 
Q.  B.  73  ;  15  Jur.  329. 

The  fact  that  the  soldier  intended  to  have 
taken  the  recrait  to  be  attested  before  a  justice 
who  had  no  authority  to  attest,  affo^  no 
counter-presumption  that  the  recruiting  soldier 
had  been  himself  improperly  attested.    lb. 

Production  of  BocumeiLts.] — There  is  a  pre- 
sumption against  persons  who  keep  back  a  docu- 
ment, and  against  them  the  evidence  is  to  be 
taken  most  strongly.  Att.-Oen.  v.  Windsor 
(^Dean  and  Oanons^t  24  Beav.  679. 

But  there  is  no  presumption  of  fact  to  be 
made  against  a  party  who  enforces  the  rule 
against  tiie  disclosure,  by  his  solicitor,  of  know- 
ledge professionally  acquired.  WeTttwortk  v. 
LUtyd,  10  H.  L.  Cas.  589  ;  33  L.  J.,  Ch.  688  ;  10 
Jur.,  N.  S.  961 ;  10  L.  T.  767. 

In  an  action  by  an  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  only  evidence  of  notice 
of  dishonour  was  this  statement  of  the  defen- 
dant :  "  I  have  several  good  defences  to  the 
action  ; .  in  the  first  place  the  letter  was  not  sent 
to  me  in  time."  The  letter  was  not  produced  : 
— Held,  by  Denman,  C.  J.,  that  as  the  defendant 
withheld  the  letter,  the  jury  were  justified  in 
assuming  that,  if  produced,  it  would  have  ap- 
peared to  have  been  in  time.  By  Patteson,  Cole- 
ridge and  Littledale,  JJ.,  that  though  the  date 
might  have  been  correct,  there  was  a  possibility 
that  the  letter  might  have  been  sent  otherwise 
than  through  the  post,  and  that  there  was  no 
reason  why  the  defendant  should  have  produced 
pnm4  facie  evidence  against  himself.  Bra  it  h- 
waite  V.  Coleman^  1  Harrison,  223. 

But  where  a  letter  was  proved  to  have  been 
posted  on  the  day  of  the  dishonour,  and  the 
•defendant  defended  on  the  ground  of  want  of 
due  presentment,  but  not  that  of  want  of 
notice,  and  did  not  produce  the  letter,  the  jury 
were  held  to  be  warranted  in  inferring  that  the 
letter  contained  due  notice  of  dishonour.  Cur- 
lenis  V.  Corjield^  1  Q.  B,  814.  And  see  Mason  v. 
JWorley,  34  L.  J.,  Ch.  442. 

Name  on  Koto.] — In  an  action  on  a  note  made 
by  the  defendant  payable  to  J.  H.,  and  indorsed 
by  him  to  the  plaintiff,  it  appeared  that  there 
were  two  persons  of  the  same  name,  father  and 
son,  and  there  was  no  evidence  to  shew  to  which 
of  them  the  note  had  been  given,  but  it  appeared 
that  the  indorsement  was  in  the  handwriting  of 
the  son  : — Held,  that  although,  prim^  facie,  the 
presumption  would  be  that  J.  H.,  the  father,  was  • 
meant,  that  presumption  was  rebutted  by  the 
fion's  indorsement.  Stebbing  v.  Spicer,  8  C.  B. 
•827. 

Amount  Lent — Unknown  Note.]— In  an  action 
for  money  lent,  the  only  evidence  was,  that  the 
defendant  having  asked  the  plaintiff  for  some 
money,  the  latter  handed  him  a  note  which  was 
believed  to  be  a  banknote,  but  the  amount  of 
which  did  not  appear  : — Held,  that  the  jury  was 
rightly  directed  to  presume  it  to  have  been  a 
note  for  5Z.,  as  being  the  smallest  note  in  circu- 
lation in  this  country.  Lawtoyi  v.  Sweeney.  8  Jur. 
•964. 

Lotteri.]— Proof  of  the  posting  of  letters,  is  not 


conclusive  of  their  arrival.  Beidpath's  rase 
11  L.  R.,  Eq.  86  ;  40  L.  J.,  Ch.  39  ;  23  L.  T.  834: 
19  W.  R.  219. 

But  posting  of  a  letter  accepting  a  contract 
held  sufficient  proof  of  completion  of  the  contract. 
Household  Fire  Iiisuranee  Company  v.  Grant, 
4  Ex.  D.  216  ;  48  L.  J.,  Ex.  677  ;  41  L.  T.  298  ; 
27  W.  R.  868— C.  A.  S,  P..  Imperial  Land  Cam- 
pany,  In  re,  7  L.  R.,  Ch.  587  ;  41  L.  J.,  Ch.  621 ; 
26  L.  T.  781  ;  20  W.  R.  690. 

Proof  that  the  plaintiff  wrote  a  letter  to  the 
defendant,  purporting  to  contain  a  bill  of  ex- 
change, with  directions  how  the  proceeds  should 
be  applied,  and  that  the  defendant  soon  after- 
wards had  a  bill  in  his  possession,  which  answered 
the  description  contained  in  the  letter,  affords 
presumption  that  both  the  letter  and  the  bill 
found  their  way  to  him.  Kieran  v.  Johnson, 
1  Stark.  109. 

PossoBtion  ot]— The  fact  of  a  letter  having 
been  sent  to  a  woman  some  years  before  her 
death,  is  not  sufficient  to  raise  a  presumption 
that  such  letter  is  in  the  custody  of  her  executrix 
three  or  four  years  after,  as  the  testatrix  might 
have  destroyed  it  in  her  lifetime.  Dreio  v.  Burn- 
borough,  2  C.  &  P.  198. 

Seoeipt  of  Spooial  Message.]— On  the  trial  of 
an  action  of  trover  for  a  bill  of  exchange,  it  was 
proved  that  the  defendants,  who  were  bankers, 
had  discounted  the  bill  for  a  customer  for  whom 
they  were  in  the  habit  of  discounting  bills,  and 
that  the  bill  had  been  brought  to  them  by  the 
customer*s  clerk,  who  was  directed  to  inquire 
whether  they  would  discount  it,  and  to  state  to 
the  defendants  the  particulars  of  an  arrangement 
between  the  holder  of  the  bill  and  the  customer. 
Neither  party  called  the  clerk  as  a  witness : — 
Held,  that  the  jury  ought  not  to  have  been 
directed  to  presume  that  the  clerk  delivered  the 
message,  but  that,  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  was,  that  the 
bankers  had  bon&  fide  discounted  the  bill,  without 
notice  of  the  circumstances  which  the  clerk  had 
been  directed  to  tell  them.  Middleton  v.  Bamed, 
4  Ex.  241 ;  18  L.  J.,  Ex.  433. 

Ownership  of  Money.] — ^Where  money  is  found 
concealed  in  a  house  which  had  formerly  be- 
longed to  and  been  inhabited  by  W.,  who  has 
been  dead  for  twenty-nine  years,  and  it  is  shewn 
that  since  the  time  of  his  death  the  house  has 
been  inhabited  by  poor  people  of  imi)rovident 
habits,  this  is  evidence  from  which  a  jury  may 
infer  that  the  money  was  placed  where  it  was 
found  by  W.,  and  so  is  the  property  of  his  repre- 
sentative.    Clegg  v.  Haslam,  16  L.  T.  162. 

Ezistenoe  of  Ship.] — A  ship  never  heard  of, 
after  having  sailed,  is  presumed  to  have  foundered 
at  sea.     Green  v.  Brown,  2  Str.  1200. 

Value  of  Goods.] — ^When  a  person  has  wrong- 
fully converted  property  it  will  be  assumed  as 
against  him,  if  he  will  not  produce  it,  to  have 
been  of  the  best  description.  Armory  v.  Bela- 
mirie,  1  Strange,  604. 

If  goods  are  sold  without  any  express  stipula- 
tion as  to  price,  in  an  action  by  the  vendor,  if  no 
express  evidence  of  their  value  be  forthcoming 
on  the  part  of  the  plaintiff,  the  presumption  is 
that  they  are  of  the  lowest  value  at  which  such 
goods  sell,  unless  the  vendee  has  prevented  the 
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truth  being  arrived  at,  when  a  contrary  pre- 
sumption arises.     Clunnes  v.  Pezzy^  1  Camp.  8. 

Woman  pait  Childbearing.] — The  court  will 
presume  a  woman  to  be  past  childbearing  when 
she  is  in  her  fifty-fourth  year.  Widdowf,  In  re, 
11  L.  R.,  Eq.  408;  40  L.  J.,  Ch.  380  ;  24  L.  T. 
87  :  19  W.  R.  468. 

The  presumption  that  a  woman  aged  fifty-one 
years  and  eleven  months,  who  had  been  married 
fifteen  years  and  had  never  had  any  children, 
would  not  have  any  children,  acted  upon.  AU 
la*on,  In  re,  3C  L.  T.  653. 

A  fund  in  court  was  settled  upon  a  married 
woman  absolutely  in  default  of  issue.  The 
woman  gave  birth  to  a  stillborn  child  on  the  Ist 
June,  1871,  and  her  husband  died  on  the  12th  of 
the  same  month.  There  was  no  other  issue.  On 
an  application  by  the  woman  on  the  9  th  Decem- 
ber following,  that  the  fund  be  paid  to  her : — 
Held,  that  the  application  was  premature.  Att,- 
Gen.Y,  Clements,  25  L.  T.  739. 

A  wife,  aged  forty-seven,  had  had  six  children 
by  her  husband,  but  had  not  been  since  preg- 
nant for  seventeen  years.  Medical  evidence  was 
adduced  to  shew  that  she  had  fourteen  years  ago 
suffered  from  a  disease  which,  in  the  opinion  of 
the  medical  men,  rendei'ed  it  improbable,  if  not 
absolutely  impossible,  that  she  should  have 
further  issue  : — Held,  that  there  was  sufficient 
pi^esumption  against  any  future  issue  for  the 
court  to  act  upon.  Summers,  In  re,  30  L.  T. 
377  ;  22  W.  R.  639. 

A  woman,  aged  fifty-two,  who  had  been  a 
widow  for  twenty-four  years,  was  absolutely 
entitled  in  default  of  children  to  a  fund  in  the 
hands  of  trustees  : — Held,  on  petition  for  advice, 
that  the  trustees  were  justified  in  paying  it  over 
to  her.  Taylor's  Settlement  Trusts,  In  re,  43 
L.  T.  795  ;  29  W.  R.  360. 

In  the  administration  of  an  estate,  the  court 
refused  to  act  on  the  presumption  that  a  married 
lady  of  fifty-two  was  beyond  the  age  of  bearing 
issue.  Conduit  v.  Soane,  24  L.  T.  656  ;  19  W.  R. 
817. 

The  court  refused  to  treat  a  woman  as  past 
childbearing  whose  age  was  fifty-four  and  six 
months,  and  had  never  had  any  children,  but 
had  only  been  married  three  years.  Croxton  v. 
May,  9  Cb.  D.  388  ;  39  L.  T.  461  ;  27  W.  R.  327 
— C.  A.  And  see  also  Milbwr,  In  re,  14  L.  R., 
Eq.  245  ;  42  L.  J.,  Ch.  44  ;  26  L.  T.  826  ;  20 
W.  R.  823  ;  and  Davidson  v.  Kimpton,  18  Ch.  D. 
218  ;  45  L.  T.  131  ;  29  W.  R.  912. 

After  Verdict.] — Nothing  is  to  be  presumed 
after  verdict  but  what  is  expressly  stated  in  the 
declaration,  or  what  is  necessarily  implied  from 
those  facts  which  are  stated.  Spiers  v.  Parker. 
1  T.  R.  141. 


6.  Matteks  Judicially  Noticed. 

CoQTfle  of  Nature.] — The  courts  will  take 
judicial  notice  of  the  existence  of  facts  which 
must  have  happened  according  to  the  constant 
and  invariable  course  of  nature.  Peat  v.  Luffe, 
8  East,  202. 

Time.] — The  court  will  take  judicial  notice  of 
the  day  of  the  week  on  which  a  certain  day  of 
the  month  was.  Hafisan  v.  ShnchUton,  4  D. 
l\  C.  48 ;  1  H.  &  W.  642. 


And  on  what  day  the  king  dies.  Henry  v. 
Cole,  2  Ld.  Raym.  811 ;  7  Mod.  103. 

The  court  will  not  take  judicial  notice  of  the 
hours  of  the  day  in  the  calendar.  Collier  v. 
Nokes,  5  Ex.  275  ;  2  C.  &  K.  1012. 

But  will  take  judicial  cognizance  that  a  place 
lies  east  or  west  of  Greenwich,  and  consequently 
has  a  time  different  from  that  of  Greenwich. 
Curtis  V.  March,  4  Jur.,  N.  S.  1112. 

Almanack.  ]— The  almanack  is  part  of  the 


law  of  England.    Tutton  v.  DarUe,  6  H.  &  N.  647 ; 
29  L.  J.,  Ex.  271  ;  6  Jur.,  N.  S.  983 ;  2  L.  T.  361. 
But  an  almanack  is  not  evidence  of  the  time 
of  sunrise  on  a  particular  day.    Ih. 

Topography.] — The  court  will  not  take  judi- 
cial notice  that  a  particular  street  is  not  in  a 
certain  county,  although  it  may  be  generally 
known  to  be  situate  in  another.  Humphreys  v. 
Budd,  9  D.  P.  C.  1000  ;  5  Jur.  630.  See  Peg.  v. 
Holhvm  Union,  6  El.  k  Bl.  715  ;  26  L.  J.,  M.  C. 
110  ;  2  Jur.,  N.  S.  571. 

The  courts  do  not  take  judicial  notice  that 
particular  places  are  or  are  not  within  particular 
counties.  Pi'une  v.  TJiowtpson,  2  Q.  B.  789  ;  2 
G.  &  D.  110  ;  Car.  &  M.  34. 

The  court  will  take  judicial  notice  that  a  city 
is  a  county  of  a  city.  Peg.  v.  St.  Manrice,  16 
Q.  B.  908  ;  20  L.  J.,  M.  C.  221 ;  15  Jur.  5.59. 

The  quarter  sessions  ought  to  take  judicial 
notice  of  the  pettv  sessional  divisions  in  their 
county.  Peg.  v.  Whittles,  13  Q.  B.  248  ;  13  Jur. 
403. 

By  the  repealed  statute  11  Geo.  4  &  1  Will. 
4,  c.  66,  it  was  made  an  offence  to  utter  any 
writing  as  and  for  a  copy  of  an  entry  in  any  re- 
gister of  marriage  made  or  kept  by  the  vicar  of 
any  parish  in  England  : — Held,  that  the  judge 
would  take  judicial  notice  that  the  parish  of 
Leighford,  in  the  county  of  Stafford,  is  a  parish 
in  England,  and  that  the  indictment  need  not 
aver  that  fact.     Peg.  v.  SJiarpe,  8  C.  &  P.  436. 

Extent  of  Jnrisdiotion.] — The  court  will  also 
take  judicial  notice  that  the  common  law  of 
England  extends  to  Ireland.  Keshitt,  In  re, 
2  D.  &  L.  629  ;  14  L.  J.,  M.  C.  30. 

The  court  will  take  judicial  notice  that  the 
colony  of  Victoria  is  beyond  seas.  Coohe  v. 
Wilson,  1  C.  B.,  N.  S.  153  ;  26  L.  J..  C.  P.  15  ;  2 
Jur.,  N.  S.  1094. 

So,  of  the  maritime  laws  of  nations.  Chandler 
V.  Grieves,  2  H.  Bl.  606,  n. 

Foreign  lawi.] — The  courts  in  this  country 
do  not  take  notice  of  the  revenue  laws  of  another 
country,  unless  where  the  contract  itself  is 
made  void  by  them.  Prist  owe  v.  Secquerille,  5 
Ex.  275  ;  19  L.  J.,  Ex.  289 ;  14  Jur.  674. 

It  is  a  rule  of  English  law,  that  no  knowledge 
of  foreign  law  is  to  be  imputed  to  an  English 
judge  sitting  in  a  court  of  mere  English  jurisdic- 
tion. Nelson  QJSarl)  v.  Prid2>ort  {Lord),  8 
Beav.  527;  10  Jur.  871. 

Engliflh  Law  and  Praetioe.]— The  courts 
take  notice  of  their  own  course  and  practice 
of  proceedings.    Pugh  v.  Pobinson,  1  T.  R.  118. 

The  court  would  not  take  judicial  notice  of 
the  general  rules  and  oixicrs  made  by  the  com- 
missioners of  bankruptcy  for  the  regulation  of 
the  practice  of  their  courts,  under  5  &  6  Vict.  c. 
122,  s.  70.  Pamsden,  In  re.  1  B.  C.  Rep.  133  ; 
15  L.  J.,  Q.  B.  234  ;  10  Jur.  879. 
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Nor  of  the  nilcs  and  practice  adopted  by,  and 
in  force  in,  the  court  of  review  when  that 
court  existed.  Van  SaJidau  v.  Turner,  6  Q.  B. 
773  ;  14  L.  J.,  Q.  B.  154  ;  9  Jur.  296. 

The  courts  of  common  law  will  take  judicial 
notice  of  the  jurisdiction  of  the  Court  of  Ad- 
miralty, though  not  of  its  practice.  Pltice  v. 
Potts,  8  Ex.  705  ;  22  L.  J.,  Ex.  269  ;  17  Jur. 
1168. 

But  they  will  not  take  notice  of  any  infor- 
mality in  the  plaint  in  a  county  court,  that  being 
matter  of  practice  to  be  dealt  with  by  the  judge 
at  the  hearing.  Sargent  v.  Wedlakey  11  C.  B. 
732. 

The  general  lien  of  bankers  is  part  of  the  law 
merchant,  and  is  to  be  judicially  noticed,  like 
the  negotiability  of  bills  of  exchange.  Brandao 
V.  Jiarnett  12  C.  &  F.  787  ;  3  C.  B.  519. 

The  court  tcd^es  judicial  notice  of  the  law  of 
England  as  administered  in  equity.  Sims  v. 
Marryatt,  17  Q.  B.  281. 

The  courts  of  common  Law  take  judicial  notice 
that  a  bill  filed  in  chanceiy  by  a  creditor  of  a 
deceased  testator  for  the  administration  of  the 
€8tate  under  the  direction  of  the  court,  does  not 
of  itself  control  or  suspend  the  right  of  the 
executors  to  dispose  of  the  property,  and  make 
a  good  title  thereto.  Xeeves  v.  Surrage,  14  Q.  B. 
504. 

Notary'!  Seal.] — The  execution  of  a  release 
was  attested  by  a  notary  in  a  colony  :  — Held, 
that  the  court  would  take  judicial  notice  of  the 
notary's  seal  and  signature.  Brooke  v.  Brooke, 
17  Ch.  D.  833  ;  50  L.  J.,  Ch.  528  ;  44  L.  T.  612  ; 
30  W.  R.  45. 

Commiiiionen.]  —  The  court  "will  not  take 
judicial  notice  of  who  are  its  commissioners  or 
inspect  the  list  to  see  if  A.  B.  is  one.  Frost 
V.  Hatjicard,  10  M.  &  W.  673  ;  2  D.,  N.  S.  566  ; 
12  L.  J.,  Ex.  84  ;  6  Jur.  1045. 

Nature  of  Company.]— The  court  will  not 
take  notice  that  none  but  freemen  of  the  city  of 
London  are  admissible  into  the  livery  of  a  com- 
pany, unless  it  has  been  certified  to  the  court 
by  the  recorder  of  London.  Pwer  v.  CJiappel, 
14  M.  &  W.  624. 

Nor  that,  where  a  company  is  stated  in  a 
pleading  to  be  constituted  according  to  a  certain 
principle  known  as  a  soci6t6  anonyme,  the  shares 
in  such  company  are  transferable.  Gerliard  v. 
Bates,  2  El.  &  Bl.  476  ;  22  L.  J.,  Q.  B.  364  ;  17 
Jur.  1097. 

Nor  of  the  meaning  of  the  term  "  co8t-book 
principle."  Bodmin,  United  Mines,  In  re,  23 
Beav.  370. 

State  of  War.]— The  courts  will  take  judicial  • 
notice  that  a  war  exists  between  this  country , 
and  a  foreign  state,  which  war  is  recognized  in 
different  acts  of  parliament.  Ilex  v.  Dc  Beretiger, 
3  M.  &  S.  67  ;  S,  P.,  Alcinous  v.  Mgren,  4  El.  &  I 
Bl.  217. 

I 

Oxford.]— And  that  the  University  of  Oxford  j 
is  a  national  institution,  the  purix)scs  of  which 
are  the  advancement  of  religion  and  learning. ' 
Or/ord  Bate,  In  re,  8  El.  &  Bl.  184. 

Qffieen  of  State.]  —  The  court  may  take 
judicial  notice  of  the  persons  who  filled  the  great  • 


offices  of  state  so  long  ago  as  1803.     Whaley  v. 
Carlisb',  17  Ir.  C.  L.  R.  792. 

The  court  will  take  judicial  notice  of  the  sig- 
nature of  a  person  certified  under  the  hand  of 
the  secretary  of  state  for  India  to  be  a  person 
lawfully  authorized  to  administer  oaths  there. 
Fergvso7i  v.  Beiiyim,  16  W.  R.  71. 

Value  of  Money.]  —  The  court  will  take 
jadicial  notice  of  the  difference  in  the  value  of 
money  in  the  reign  of  Richard  I.  and  the  present 
day.  BryaiU  v.  Foot,  3  L.  R,,  Q.  B.  497  ;  37  L. 
J.,*Q.  B.  217  ;  9  B.  &  S.  444— Ex.  Ch. 

Age.] — ^A  person  attains  his  twenty-fifth  year 
when  he  becomes  twenty-four.  Grant  v.  Grant, 
4  Y.  &  C.  256. 


lU.     DOCUMENTARY   EVIDENCE. 
A.  PUBLIC  AND  OFFICIAL  DOCUMENTS. 

1.  JOUBNALS  AND  ACTS  OF  PAELIAMENT. 

When  Evidence.] — Copies  of  the  journals  of 
parliament  arc  evidence.  Ilex  v.  Gordon  (Lord 
George),  2  Dougl.  590.  See  Mortimer  v.  M^  Callan, 
6  M.  *&  W.  67. 

The  journals  of  the  House  of  Lords  are  evi- 
dence to  prove,  not  only  an  address  to  the  king, 
but  the  king's  answer  to  the  house.  Bex  v. 
Franklin,  5  T.  R.  445,  n. 

An  entry  in  a  printed  copy  of  the  journals  of 
the  House  of  Commons  is  not  receivable  unless 
it  has  been  compared  with  some  original  at  the 
house,  but  an  examined  copy  of  an  entry  in  the 
minute-book  kept  by  the  clerk  at  the  table  of  the 
house  is  receivable.  Chubb  v.  Salomons,  3  C.  & 
K.  76.    And  see%k9  Vict,  c  113,  s.  3. 

Loit  Act  of  Parliament.]— iS;^^^  E.  Secon- 
DABY  EviDENGE,  and  Doe  d.  Bacan  v.  Brydges, 
6  M.  &  G.  282  ;  7  Scott,  N.  R.  333  ;  13  L.  J.,  C.  P. 

200. 


Freinmption  aa  to.] — ^See  Chilton  v.  Cor' 


poration  of  Londim,  7  Ch.  D.  736 ;  47  L.  J.,  Ch. 
433  ;  38  L.  T.  498. 

2.  Gazettes  and  Acts  op  State. 

Oaiettei.] — The  gazette,  purporting  to  be 
printed  by  the  king's  printer,  is  good  evidence 
of  all  acts  of  state  therein  contained.  Bex  v. 
Holt,  2  Leach,  C.  C.  598  ;  5  T.  R.  436. 

The  gazette  is  sufficient  evidence  of  a  procla- 
mation issued  under  an  order  in  council,  because 
such  proclamation  is  a  public  act  regarding  the 
crown  and  government,  and  must  pass  the  great 
seal  before  it  can  be  admitted  into  the  gazette. 
Att.-Gen,  v.  Tlieaktttone,  8  Price,  89. 

The  gazette  alone  is  not  evidence  of  the  ap- 
pointment of  an  officer  to  a  commission  in  the 
army ;  but  if  the  commission  is  not  produced 
after  notice,  it  may  be  admitted.  Kirtvan  v. 
Cockbum,  5  Esp.  233  ;  S.  P.,  Bex  v.  Gardner, 
2  Camp.  513. 

A  declaration  alleged  the  division  of  a  parish 
into  several  district  parishes,  by  order  of  the  king 
in  council  (under  58  Geo.  3,  c.  45)  : — Held,  that 
the  allegation  could  not  be  proved  by  production 
of  the  gazette  containing  a  copy  of  such  order. 
Greenwood  v.  Woodham,  2  M.  &  Rob.  363. 

Where  an  act  of  parliament  makes  a  gazette 
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evidence,  if  it  purports  to  be  printed  by  the 
Queen's  printera,  or  by  the  Queen's  authority,  a 
gazette  purporting  to  be  printed  by  A.,  without 
giving  his  style  as  Queen's  printer,  and  purport- 
ing to  be  printed  by  authority,  is  not  receivable. 
Ileg.  v.  M'allaoe,  17  Ir.  C.  L.  R.  206  ;  14  W.  R. 
462. 

By  17  &  18  Vict.  c.  104,  s.  295,  it  was  provided 
that  the  admiralty  might  make  ceri»in  regula- 
tions, such  regulations  to  be  published  in  the 
London  Gazette,  and  production  of  the  Gazette 
to  be  sufficient  evidence  of  the  due  making  and 
purport  thereof ;  and  by  s.  2,  the  admiralty  was 
defined  to  mean  the  lord  high  admiral,  or  the 
commissioners  for  executing  his  office  : — Held, 
that  a  notice  published  in  the  Gazette,  purporting 
to  be  given  by  the  lords  commissioners  of  the 
admirsSty,  but  signed  only  "by  command  of 
their  lordships,  W.  G.  Romaine,"  was  by  pro- 
duction of  the  Gazette,  proved  to  be  duly  made 
by  the  admiralty.  The  OUria,  1  Lushington, 
497. 

If  a  person  adjudicated  a  bankrupt  tiikes  no 
steps  within  the  prescribed  period  to  annul  the 
adjudication,  the  London  Gazette  containing  the 
advertisement  of  his  bankruptcy  is  conclusive 
evidence  of  the  bankruptcy  in  criminal  as  well 
as  in  civil  proceedings  taken  against  him.  Beg, 
V.  Levi,  L.  k  C.  597  ;  10  Cox,  C.  C.  110  ;  34  L.  J., 
M.  C.  174  ;  11  Jur.,  N.  S.  450  ;  12  L.  T.  502  ;  13 
W.  R.  724.  S.  P..  Reg,  v.  //flrrw,  4  Cox,  C.  C. 
140  ;  Jicg,  v.  Robhmm,  2  L.  R.,  C.  C.  R.  80 ;  36 
L.  J.,  M.  C.  78  ;  16  L.  T.  605  ;  15  W.  R.  966  ;  10 
Cox,  C.  C.  467. 

Cuttings  from,  Inraffioient.] — A  petition  in 
bankruptcy  having  been  presented  against  the 
prisoner  in  the  D.  County  Court,  the  court  made 
an  order  that  the  publication  of  a  notice  of  the 
petition  in  the  London  Gazette  should  be  deemed 
service  of  the  petition  on  the  prisoner.  The 
prisoner  did  not  appear  according  to  this  notice, 
and  there  was  no  evidence  that  it  had  come  to 
his  knowledge.  The  prisoner  was  adjudicated 
bankrupt  in  his  absence,  and  divers  proceedings 
in  the  bankruptcy  took  place.  Subsequently 
thereto  the  prisoner  was  arrested,  and  afterwards 
examined  in  court  touching  his  affairs  by  the 
trustee  in  the  bankruptcy,  and  the  result  was 
that  he  was  indicted  and  convicted  for  various 
offences  under  the  Bankruptcy  Act.  On  the 
trial,  in  proof  of  the  publication  of  the  order  of 
the  county  court  in  tne  Gazette,  the  file  of  the 
proceedings  in  the  Bankruptcy  Court  was  pro- 
duced, containing  a  cutting  from  the  Gazette  of 
the  advertisement  of  the  order  of  the  county 
court  and  notice  to  ap])ear : — Held,  that  this 
cutting  from  the  Gazette  was  improperly  received 
as  evidence  of  the  publication  of  the  notice  in 
the  London  Gazette,  and  that  the  conviction 
could  not  be  sustained.  Reg.  v.  Lmce,  15  Cox, 
C.  C.  286  ;  52  L.  J.,  M.  C.  122  ;  48  L.  T.  768  ;  47 
J.  P.  535. 

CommiMions.] — A  i-etum  to  a  royal  commis- 
sion, not  signed  or  sealed  by  the  commissioners, 
is  not  admissible  to  prove  any  matter  therein 
stated.     Slaiu'  Peerage,  5  C.  &  F.  23. 

A  document  from  the  office  of  the  duchy  of 
Cornwall,  purporting  to  be  a  caption  of  seisin  to 
the  use  of  the  duke,  by  persons  assigned  by  his 
let  tors- pa  tent  to  receive  seisin,  is  receivable  as  a 
public  instrument.  Rowe  v  Rrentmi,  3  M.  &  R. 
156  ;  8  B.  &  C.  765. 


A  visitation  was  produced  from  the  proper 
office  ;  the  commission  under  which  it  was  taken 
could  not  be  found.  The  visitation  purported  to 
have  been  taken  by  deputation  from  Clarenceux 
king-of-arms.  The  deputation  was  produced. 
It  recited  the  commission,  and  the  power  therein 
contained  for  Clarenceux  to  appoint  his  deputies : 
— Held,  that  the  visitation  was  admissible. 
Shrewjfbvrg  Peerage^  7  H.  L.  Cas.  1. 

Warrant  of  Precedence.] — A  record  of  a  royal 
warrant  of  precedence  was  produced  from  the 
Heralds'  office ;  the  original  had  been  sought 
for  at  the  Home  office  and  the  State  Paper 
office,  but  in  vain.  It  was  a  part  of  the  duty 
of  the  heralds  to  record  such  warrants.  The 
record  was  received.    lb. 

Declaration  of  War.] — To  ascertain  the  date 
of  a  declaration  of  war,  the  declaration  from 
the  ambassador  of  the  court  abroad,  transmitted 
by  him  to  the  secretary  of  state's  office,  is  evi- 
dence.    Tfiellviton  v.  Cuding,  4  £8p.  266. 

Article!  of  War.] — ^A  copy  of  the  articles  of 
war,  printed  by  the  king's  printer,  is  good  evi- 
dence. Rex  V.  Withe^^s,  5  T.  R.  442  ;  1  East, 
P.  C.  360. 

ProcUunationi.] — ^A  judge  at  nisi  prius  will 
not  take  judicial  notice  of  the  king's  proclama- 
tions.    Van  Onieron  v.  Dowick,  2  Camp.  44. 

The  king's  proclamation,  reciting  that  it  had 
been  represented  that  certain  outrages  had  been 
committed  in  different  parts  of  certain  counties, 
and  offering  a  reward  for  the  discovery  and 
apprehension  of  offenders,  is  admissible  to  prove 
an  introductory  averment  in  an  information  for 
a  libel,  that  divers  acts  of  outrage  had  been  com- 
mitted in  those  parts.  Rex  v.  Sutttrn,  4  M.  &  S. 
532.    And  see  31  &  32  Vict.  c.  37. 

State  Papers.] — If  the  production  of  a  state 
paper  would  be  injurious  to  the  public  service, 
the  public  interest  must  be  consideried  paramount 
to  the  individual  interest  of  a  suitor  in  a  court 
of  justice.  RcaUmi  v.  Skeiie,  5  H.  &  N.  838  ;  29 
L.  J.,  Ex.  430  ;  6  Jur.,  N.  S.  780  ;  2  L.  T.  878  ;  8 
W.  R.  544. 

The  question,  whether  the  production  of  a  docu- 
ment would  be  injurious  to  the  public  service, 
must  be  determined,  not  by  the  judge,  but  by  the 
head  of  the  department  having  the  custody  of  the 
paper.    lb, 

3.   Foreign,  Colonial,  and  Indian  Docu- 
ments AND  LaWs. 

Report  to  Foreign  Ooyemment] — The  report 
of  a  committee  appointed  by  a  public  department 
in  a  foreign  state,  though  ad(h%ssed  to  that  de- 
partment and  acted  on  by  the  government,  is  not 
necessarily  admissible  in  the  courts  here  as  evi- 
dence of  all  the  facts  stated  therein.  M.,  the 
consul  in  London  for  the  then  Genoese  govern- 
ment, applied  in  1789  to  his  government  to  re- 
ceive the  rank  and  employment  of  diplomatic 
agent  here.  The  executive  government  (oollegii) 
referred  the  application  to  a  committee  called 
the  Giunta  della  Marina  to  inquire  into  the  pro- 
priety of  the  proposed  change  of  appointment, 
and  into  M.'s  fitness  for  the  post  of  diplomatic 
agent.  The  Giunta  reported  fevourably  on  both 
{joints.     In  the  course  of  the  report  the  Giunta 
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described  him  as  *'  a  native  of  Quarto,  of  about 
forty-five  years  of  age."  He  was  appointed  in 
1790,  and  died  in  England  in  1803.  His  only 
child,  a  daughter,  died  here  in  1871  without  any 
known  relations.  Her  property  was  taken  posses- 
sion of  by  the  crown,  but,  on  a  process  instituted 
here,  a  decree  was  made  directing  payment  of 
the  fund  to  certain  persons  of  the  Freccia  family, 
who  claimed  to  be  next  of  kin,  and  whose  claim 
was  founded  on  an  allegation  that  M.  had  been 
bom  at  St.  llario,  near  Genoa,  in  1735.  Other 
persons  then  claimed  to  be  next  of  kin,  assert- 
ing that  M.  bad  been  born  at  Quarto  in  1744. 
In  a  suit  between  these  two  sets  of  claimants, 
the  report  of  the  Giunta  was  tendered  in  evi- 
dence as  fixing  the  real  place  and  time  of  M.'s 
birth  : — Held,  that  it  was  not  admissible  for  that 
purpose.  Sturla  v.  Freccia,  5  'App.  Cas.  623  ;  43 
L.  T.  209  ;  29  W.  R.  217  ;  44  J.  \\  812.  Affirm- 
ing 49  L.  J.,  Ch.  41— C.  A. 

Per  Lord  Blackburn  :  ••  A  public  document " 
means  a  document  that  is  made  for  the  purpose 
of  the  public  making  use  of  it,  especially  where 
there  is  a  judicial  or  quasi-judicial  duty  to  in- 
quire. Its  very  object  must  be  that  the  public, 
and  all  persons  concerned  in  it.  may  have  access 
to  it.    Ih, 

Order  of  Conrt.] — An  order  of  a  foreign  court 
made  ex  parte  on  a  shareholder  of  an  insolvent 
company  to  contribute  to  the  assets,  is  an  order 
or  other  judicial  proceeding  within  14  &  15 
Vict.  c.  99,  88.  7,  11,  and  m.ny  be  proved  by  a 
certified  copy.  Leuhman  v.  Cochrane,  1  Moore, 
P.  C.  C,  N.  S.  315  ;  9  L.  T.  104 ;  12  W.  R. 
181. 

Copy  of  Proceedings.] — Where  the  proceed- 
ings in  an  Austrian  court  were  tendered,  and  it 
was  proved  that  the  court  out  of  which  the  pro- 
ceedings issued  used  a  seal,  and  the  documents  ten- 
dered had  the  seal  impressed  upon  them  for  the 
double  purpose  of  cancelling  the  stamps  affixed 
to  the  documents  and  for  authentication  : — Held, 
that  this  was  sufficient  to  make  them  admissible 
in  evidciice  here.  Loibel  v.  Stranqifcr,  16  L.  T. 
720. 

Acts  of  Council  in  India.] — A  book  containing 
the  acts  of  the  legislative  council  of  India,  pro- 
duced by  a  clerk  from  the  India  office,  is  suffi- 
cient evidence  of  the  acts  therein  contained. 
Gardner  v.  Wright,  15  L.  T.  325. 

Copy  of  Patent.] — Where  a  document  pur- 
l>orted  to  be  an  official  copy  of  a  Belgian  patent 
sealed  with  the  Belgian  seal,  it  was  admitted 
without  proof  of  its  being  an  examined  copy  or 
prbof  of  the  seal,  inasmuch  as  it  came  within  the 
words  "  or  other  act  of  state,"  in  14  &  15  Vict.  c. 
99.  S.7.  Betts,  Ex  parte,  9  Jur.,  N.  S.  137  ;  7  L. 
T.  577  ;  11  W.  R.  221— P.  C. 

Colony — Release  attested  by  Notary.] — The 
execution  of  a  release  was  attested  by  a  notary 
in  a  colony.  There  was  no  evidence  that  the 
attestation  was  for  the  purpose  of  using  the  deed 
in  conrt : — Held,  nevertheless,  that  it  was  a 
document  to  be  used  in  court  within  15  &  16 
Vict.  c.  86,  s.  22,  and  that  the  court  would  take 
judicial  notice  of  the  notary's  seal  and  sig- 
Urooke    V.   Brooke,   17   Ch.   D.  833  ; 


Notarial  Certificate.] — In  an  action  in. 

I^ower  Canada,  the  plaintiff  produced  a  deed  of 
sale  executed  before  a  notaiy  public  in  Upper 
Canada,  and  a  certificate  by  such  notary  of  the 
due  execution  of  the  deed.  No  further  evidence 
of  execution  was  produced  : — Held,  that  the 
certificate  of  a  notary  public  of  the  due  execu- 
tion of  a  deed  in  a  colony  regulated  by  English 
law  does  not  dispense  with  the  proper  evidence 
of  execution,  though  the  certificate  is  put  in 
evidence  in  a  colony  regulated  by  French  law, 
where  such  certificate  is  sufficient  evidence.  Kye 
V.  Macdonald,  3  L.  R.,  P.  C.  331  ;  39  L.  J.,  P.  C. 
34  ;  23  L.  T.  220  ;  18  W.  R.  1075. 

Probate  of  Will.]— A  petitioner  asked 

for  payment  out  of  court  of  money  to  which  he 
was  entitled  under  an  appointment  by  will  :-?- 
Held,  that  probate  of  the  will  in'  the  Supreme 
Court  of  New  Zealand  was  not  sufficient  for  this 
court  to  act  upon,  but  the  will  must  be  proved 
in  England.  Lim^hou^e  Board  of  Works,  Ex- 
parte,  Vallance,  In  re,  24  Ch.  D.  177  ;  62  L.  J., 
Ch.  791  ;  48  L.  T.  941. 

Letters  testimonial  sealed  by  the  Supreme 
Court  of  the  colony  of  Victoria,  setting  forth, 
verbatim  a  will  of  real  estate  made  in  that 
colony,  and  stating  that  it  had  been  duly  proved,, 
were  accepted  as  sufficient  proof  of  the  will 
for  the  purposes  of  the  usual  preliminary 
decree  in  a  partition  action.  Waite  v.  Bingley^ 
21  Ch.  D.  675  ;  61  L.  J.,  Ch.  651  ;  30  W.  R. 
698. 

Registers  of  BaptLsms  in  India.] — In  an  action 
to  determine  the  right  to  letters  of  administra- 
tion,  the  issue  being  as  to  the  legitimacy  of 
certain  persons,  copies  of  registers  of  baptisms, 
in  India  were  admitted  in  evidence.  Quten's 
Proctor  V.  IVy,  4  P.  D.  230  ;  48  L.  J.,  P.  68  ;  41 
L.  T.  530.     See  also  Beans  v.  Ball,  38  L.  T.  14U 

Before  14  ft  15  Vict.  c.  99,  s.  7— With  Sespect 

to  Foreign  Documents.] — To  prove  the  seal  of  a 
foreign  cour  de  commerce  a  witness  should  be 
called  who  has  known  the  seal  used  on  other 
occasions,  and  a  witness  who  has  never  known, 
it  used,  but  who  speaks  to  its  being  the  seal  of 
that  court  from  an  inscription  around  it  so- 
stating,  is  not  sufficient.  BrUtow  v.  Be  Secque^ 
cille,  3  C.  &  K.  64. 

A  document  under  the  seal  of  the  court  of  the 
Holy  Office  or  Inquisition  of  Rome,  but  appa- 
rently drawn  up  by  a  notary  whose  name  ia 
attached  to  it,  from  a  record  in  that  court,  but 
which  was  not  set  forth  in  the  document,  is  not 
evidence  to  prove  the  grounds  of  a  judgment 
pronounced  by  that  court,  the  ratio  decidendi 
not  being  stated,  although  it  is  admissible  in 
support  of  an  allegation  in  a  plea  of  justification 
of  a  libel,  that  such  a  judgment  has  been  pro- 
nounced. Beg,  V.  Newnian,  Dears.  C.  C.  85 ;  3. 
C.  &  K.  252  ;  1  El.  &  Bl.  268  ;  22  L.  J.,  Q.  B. 
456. 

A  charterparty  was  entered  into  at  Java.  By 
the  law  of  Holland,  which  is  the  law  in  force 
there,  the  parties,  upon  entering  into  such  a  con- 
tract, go  before  a  notary  public :  he  makes  an 
entry  in  his  books,  which  the  parties  sign,  and  he 
makes  out  copies  from  time  to  time,  when  re- 
quested, which  he  delivers  to  the  parties.  These 
copies  are  received  in  evidence  in  the  courts  of 
Holland,  but,  at  Java,  the  notary's  book  itself 


nature. 

50  L.  J.,  Ch.  528  ;  44  L.  T.  512  ;  30  W.  R.  45.      i  must  be  produced.    These  copies  cannot  be  re- 
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ceived  in  the  courts  in  England  (no  proof  being 
given  when  they  were  made),  either  on  the 
.groond  of  the  notary  being  a  public  officer, 
-whose  duty  it  was  to  make  copies,  .or  of  his 
being  the  agent  of  the  parties  by  whose  acts 
they  had  agreed  to  be  bound.  Brown  v.  TJunm- 
^tm,  1  N.  &  P.  339 ;  W.,  W.  &  D.  1 1 :  6  A.  &  E.  185. 

The  sentence  of  a  foreign  court  of  admiralty 
•cannot  be  received  in  evidence,  without  proof 
•of  the  ship  having  been  captured*  Jfarthall  v. 
J^arker,  2  Camp.  69. 

The  English  courts  cannot  take  notice  of  any 
judicial  act  done  in  a  foreign  country,  without 
evidence  of  the  laws  of  such  country.  Ganer  v. 
Lane^boraugh  (^Lady)^  Peake,  18. 

In  an  action  on  a  foreign  judgment,  it  is  not 
sufficient  to  prove  the  juke's  handwriting  sub- 
acribed  to  it,  without  proving  that  the  seal 
affixed  thereto  is  the  seal  of  the  court.  Henry 
V,  Ady,  3  East,  221  ;  4  Esp.  228. 

In  an  action  on  a  foreign  judgment,  the  judg- 
onent  produced  at  the  trial  must  be  authenticate 
by  the  seal  of  the  foreign  court,  or  evidence  most 
be  given  that  the  court  has  no  seal ;  and  then  the 
judgment  may  be  established  by  proving  the  sig- 
nature of  the  judge.  Alta  v.  Jfynlmry,  4  Camp. 
58. 


With  Retpeet  to  Colonial  Documents.  ]- 


If  a  colonial  court  possesses  a  seal,  it  must  be 
osed  for  the  purpose  of  authenticating  a  judg- 
ment of  the  court,  although  it  is  so  much  worn 
as  no  longer  to  make  any  impression.  Caran  v. 
JStewart,  1  Stark.  525. 

In  an  action  on  two  judgments  recovered  in 
the  supreme  court  of  Jamaica,  copies  of  the 
judgments  purporting  to  be  signed  by  the  clerk 
of  the  court,  and  certified  by  him  to  be  true 
•copies,  accompanied  by  a  certificate  of  a  notary 
public  of  his  being  clerk  of  the  court,  and  by 
;aDother  certificate  of  the  governor,  under  the 
seal  of  the  island,  that  the  person  so  certifiying 
Vfem  a  notary  public,  were  held  to  be  admissible 
to  prove  the  judgments.  Appletan  v.  Bray- 
irook  ^LordT),  6  M.  &  S.  34  ;  2  Stark.  6. 

A  judgment  in  the  Court  of  Common  Pleas  in 
the  island  of  Tobago  was  proved  by  a  witness 
^wearing  to  the  handwriting  of  the  chief  justice 
of  the  court,  and  saying  that  he  would  have 
acted  upon  the  seal  appended  to  it  as  the  seal  of 
the  island.  Bvckanan  v.  Uucker^  1  Camp.  63  ; 
Q  East,  192. 

Semble,  an  examined  copy  of  a  letter  of  attor- 
ney, enrolled  in  the  Office  of  Becord,  in  Jamaica, 
is  not  admissible  (without  more)  ;  although  an 
examined  copy  of  a  deed  so  enrolled  is,  by  force 
of  acts  of  the  local  legislature,  admissible. 
Jflaulkt-ner  v.  Daniel,  3  Hare,  221. 


Laws.] — In  support  of  a  plea  of  discharge 


'by  a  Jamaica  court  of  insolvency,  a  printed  copy 
of  a  colonial  act,  from  the  Colonial  office,  was 
received  with  evidence  that  there  was  an  insol- 
vent debtors*  court  in  that  island.  Clarke  v. 
J!!mery,  1  F.  &  F.  446. 

Foreign  Laws.]— The  law  of  France  as  to 
marriage  may  be  proved  by  the  production  of  a 
.printed  book,  purporting  to  contain  the  code  of 
i'rance,  and  proved  by  imrol  testimony  to  con- 
•tain  the  law  of  that  country ;  and  a  book  pur- 
porting to  have  been  published  at  the  royal 
printing-office,  at  Paris,  which  (accoitliiig  to  the 
statement  of  the  witness)   was  authorized  to 


print  the  laws  of  France  by  the  government  of 
that  country,  was  received  as  evidence  of  such 
law,  and  on  which  the  courts  in  this  country 
would  act.  Laeon  v.  HigginM,  3  Stark.  178  ; 
D.  &  R.  N.  P.  C.  38. 

A  printed  copy  of  the  Cinq  Codes  of  France, 
produced  by  the  French  vice-consul  resident  at 
London,  who  purchased  it  at  a  bookseller  s  shop 
in  Paris,  was  received  as  evidence  of  the  law  of 
France,  upon  which  the  court  would  act.    lb. 

An  English  barrister  practising  in  Canadian 
appeals  before  the  privy  council  is  not  competent 
to  give  evidence  as  an  expert  as  to  the  validity, 
according  to  the  law  of  Canada,  of  a  marriage 
solemnized  in  that  country.  Cartirright  v.  Cart- 
wright  and  Anderson,  26  W.  R.  684. 

An  opinion  of  a  Scotch  advocate  was  in  evi- 
dence. The  judge  considering  that  there  was 
implied  therein  an  opinion  on  a  question  of 
Scotch  law  raised  in  the  suit,  decided  the  ques- 
tion on  that  evidence.  Macdonald  v.  Macdonald, 
14  L.  R.,  Eq.  60  ;  41  L.  J.,  Ch.  566  ;  *S.  6'.,  26 
L.  T.  685;  20  W.  R.  739. 

A  witness  whose  knowledge  of  the  law  of  a 
foreign  country  is  derived  solely  from  having 
studied  it,  is  incompetent  to  prove  the  operation 
or  effect  of  such  law.  Btmelli,  In  good*  o/^  1 
P.  D.  69  ;  45  L.  J.,  P.  42  ;  34  L.  T.  32  ;  24  W.  R. 
255. 

Interpretation  of  Foreign  Law.] — Foreign  law 
and  the  construction  of  a  foreign  contract,  just 
as  much  as  the  construction  of  an  English  con- 
tract, are  matters  for  the  decision  of  the  judge, 
after  having  the  foreign  law,  or  the  language  of 
the  foreign  contract,  interpreted  and  explained 
to  him  by  the  evidence  of  foreign  experts,  and 
are  not  in  any  case  questions  for  a  jury.  Copin 
V.  Adamson,  9  L.  R.,  Ex.  345  ;  43  L.  J.,  Ex.  461 ; 
31  L.  T.  242  ;  22  W.  R.  658. 

In  the  construction  of  a  foreign  document  in 
the  English  courts,  the  judge  or  court  must 
obtain,  first,  a  translation  of  the  document  ; 
secondly,  an  explanation  of  any  terms  of  art 
used  in  it ;  thii-dly,  information  on  any  special 
law ;  and  fourthly,  on  any  peculiar  rule  of  con- 
struction of  the  foreign  state  affecting  it ;  and  it 
is  the  duty  of  the  English  court  with  such  light 
to  construe  the  document.  J>i  Sora  (^DucJies*) 
V.  PhUlips,  33  L.  J.,  Ch.  129— H.  L, 

4.  Cebtifigatbs. 

Leetiiren.]-~The  certificate  of  the  veterinary 
college,  that  the  plaintiff  had  attended  lectures 
there,  is  not  admissible  in  evidence,  as  not 
coming  from  a  body  known  to  the  law.  Sewdl 
v.  Corp,  1  C.  &  P.  392. 

Enrolment.] — On  a  proviso  in  a  duchy  lease, 
that  it  shall  be  enrolled  with  the  auditor,  the 
certificate  of  the  auditor  on  the  margin  is  suffi- 
cient evidence  of  the  enrolment.  Kinnerdcy  v. 
Orjte,  1  Dougl.  56. 

Bnrthen  of  Ship.]— A  master  of  a  foreign 
vessel  arriving  in  the  port  of  I^ndon,  delivered 
to  the  custom-house  officers  a  report  of  the 
burthen  of  his  ship,  and  the  number  of  his  crew, 
and  it  waff  filed  at  the  custom-house : — Held, 
that  8  &  9  Vict.  c.  86,  ss.  2,  7,  18,  did  not  give 
this  the  character  of  a  public  document!  so 
as  to  make  it  evidence  of  thb  burthen  of  the 
ship.    Huntley  v.  Donovan^  15  Q.  B.  96. 
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A  certificate  was  produceil  from  the  custom- 
house, where  it  hatl  been  filed,  signed  by  a  party 
who  certified  that  he  had  measured  the  vessel 
and  statetl  the  amount  of  the  tonnage : — Held  (it 
not  being  shewn  that  this  was  an  act  prescribed 
by  statute),  that  the  certificate  could  not  be 
received  as  a  public  document  to  prove  the 
burthen  of  the  ship.    lb, 

Kaston'  Certiiieatoi.]— The  plaintiffs  were 
the  owners  of  a  cargo,  ship{)ed  on  board  the 
defendant's  ship,  and  they  alleged  that  the 
master  of  the  ship  so  negligently  navigated  her, 
that  by  reason  of  his  negligence  the  ship  went 
aground  and  the  cargo  was  lost.  The  conduct 
of  the  master  had,  before  the  trial,  been  the 
subject  of  a  Board  of  Trade  inquiry,  and  his 
certificate  had  been  suspended  upon  the  ground 
that  he  had  been  guilty  of  negligeace  on  the 
occasion.  This  appeared  by  an  entry  in  the 
record  of  certificates  kept  in  pui'suance  of  the 
Merchant  Shipping  Act,  1854,  s.  138 :— Held, 
that  a  certified  copy  of  the  entry  in  the  record 
of  certificates  was  not  admissible.  M'Allum  v. 
Jl(^d,  3  L.  R.,  Adm.  57,  n. 

Baptismal.] — A  baptismal  certificate,  when 
adduced  at  nisi  prius,  is  evidence  only  of  the 
fact  of  baptism,  and  not  of  any  independent 
fact  which  is  therein  stated.  It  would  be  mis- 
direction if  the  judge  who  had  admitted  such  a 
certificate,  failed  to  tell  the  jury  that  they  were 
not  to  treat  it  as  evidence  of  such  independent 
fact.  But  the  court  will  not,  on  that  ground 
alone,  g^aut  a  new  trial,  if  it  api>ears  that  there 
was  other  and  abundant  evidence  om  which  the 
jury  might  have  found  their  verdict,  if  the  cer- 
tificate objected  to  had  been  altogether  excluded. 
T1irug$ell  V.  Barker,  17  L.  T.  665. 

Highway.] — A  certificate  by  justices  of  the 
peace  that  a  highway  (indicted)  is  in  repair,  is 
a  legal  instrument,  recognized  by  the  courts  of 
law,  and  admissible  after  conviction,  when  the 
court  is  about  to  impose  a  fine.  Hex  v.  Mawhey, 
6  T.  R.  619. 

Ordination.] — ^A  certificate  of  the  ordination 
of  a  clergyman  in  Ireland,  signed  by  the  Arch- 
bishop of  Tuam,  found  amongst  the  papers  of 
the  clergyman  after  his  death,  is  propeiiy  re- 
ceived in  evidence,  having  come  from  tne  proper 
custody,  and  being  more  than  thirty  years  old, 
and  not  being  the  act  of  any  court ;  and  not 
baving  any  relation  to  the  corporate  character 
of  the  archbishop,  the  seal  was  to  be  considered 
the  seal  of  the  natural  person,  and  not  of  the 
corporation.    Rex  v.  Sathwivk,  2  B.  &  Ad.  639. 

Toneral.] — A  funeral  certificate  from  a  manu- 
script book,  entitled  "  Funeral  Certificates  of  the 
Nobility,"  produced  from  the  Heralds'  College, 
is  admissible  evidence  of  the  state  of  the  de- 
ceased's family,  and  of  the  other  statements 
contained  in  it.  Vaux  Pee  raff  e  ease,  5  C.  &  F. 
542. 

Foreign.] — A  copy  of  an  entry  made  from  a 
certificate  of  baptism  by  a  chaplain  of  a  Biitish 
minister  at  a  foreign  court,  is  not  sufiicient 
evidence  of  birth  and  parentage.  I>ufferin  and 
Cla7ieboyv'%  Peerage,  2  H.  L.  Cas.  47. 

In  an  action  to  determine  the  right  to  letters 


of  administration,  the  issue  being  as  to  the 
legitimacy  of  certain  persons,  copies  of  registers 
of  baptisms  in  India  were  admitteil  in  evidence. 
Queen: 9  Proctor  v.  Fnj,  4  P.  D.  230 ;  48  L.  J.. 
P.  D.  &  A.  68. 

The  certificate  of  the  Hanoverian  Ambas- 
sador, under  the  seal  of  the  legation,  is  admis- 
sible evidence  of  the  law  of  Hanover  as  to  the 
validity  of  a  testamentary  pa()er.  Klinqeman, 
Ingoiids  of,  3  S.  &  T.  18  ;  8  L.  T.  172  ;  11  W.  R. 
218. 

In  proof  of  a  marriage  in  Chili,  a  document 
was  tendered  purporting  to  be  an  extract  from  a 
register  of  marriages,  and  signed  by  the  curate- 
rector  of  the  chui'ch  where  it  was  solemnized. 
His  signature  was  verified  by  a  public  notary, 
whose  signature  was  verified  by  other  notai'ies, 
and  their  signatures  were  verified  by  the  foreign 
minister  of  the  Chilian  Republic,  and  a  certifi- 
cate under  the  hand  and  seal  of  the  British 
consul  at  Chili  was  added.  On  the  evidence  of 
a  witness  that  a  register  was  kept  by  the  curate- 
rector  of  every  church  in  Chili  of  marriages 
solemnized  in  it,  and  that  certificates  of  man-iage 
such  as  that  tendered  were  in  the  Chilian  couits 
receive  in  evidence,  that  he  knew  the  name  of 
the  curate-rector,  and  was  also  well  acquainted 
with  several  of  the  persons  whose  signatures 
were  appended  to  the  certificate  as  witnesses, 
the  document  was  admitted  as  evidence  of  the 
marriage.  Abbott  v.  Abbot  and  Oadoy,2d  L.  J.. 
Mat.  57. 


Damaged  Goods.] — The  certificate  of  a 


British  vice-consul  at  the  Brazils,  of  the  amount 
of  the  proceeds  of  damaged  goods,  which  by  the 
law  of  that  country  are  compelled  to  be  sold 
under  his  inspection,  is  not  evidence.  Waldron 
V.  Coombe,  3  Taunt.  162. 

The  certificate  of  an  agent  for  Lloyd's  at  a 
foreign  port,  ascertaining  an  average  loss  upon  a 
cargo  damaged  by  sea-water,  is  not  of  itself 
admissible  to  shew  the  amount  of  the  loss,  in  an 
action  brought  by  the  assured  against  the  under- 
writers in  this  countiy.  Drake  v.  Marry  at,  2 
D.  k  R.  696  ;  1  B.  &  0.  473. 

Notarial.] — A  notarial  protest  under  seal  is  no 
evidence  that  a  foreign  bill  of  exchange  has  been 
presented  for  payment  in  England.  Ckesvwr  v. 
Kauen,  4  Camp.  122. 

The  protest  of  a  captain  is  of  itself  evidence 
only  to  contradict  the  captain's  evidence,  and 
not  to  shew  a  variance  between  it  and  the  con- 
demnation.    Christian  v.  Comnbe,  2  Esp.  490. 

The  court  will  judicially  notice  the  seal  on  a 
notarial  certificate  verifying  an  affidavit  sworn 
before  a  magistrate  abroad.  Cole  v.  Sherard,  1 1 
Ex.  482. 

A  notarial  copy  of  the  condemnation  of  a  ship, 
as  not  being  worth  repairing,  is  only  evidence  of 
the  fact  of  her  having  been  condemned,  and  not 
of  the  particular  defects  on  which  the  condemna- 
tion was  grounded.  Wright  v.  Barnard^  2  Esp. 
699.  And  see  Nye  v.  Macdonald,  3  L.  R.,  P.  C. 
331 ;  39  L.  J.,  P.C.  34  ;  23  L.  T.  220 ;  18  VV.  R. 
1075  ;  and  Brooke  v.  Brooke,  17  Ch.  D.  833  ;  50 
L.  J.,  Ch.  528  ;  44  L.  T.  512 ;  30  W.  R.  4."),  ajite, 
col.  1229  ;  and  Fitx  v.  Bearbloek,  17  Ch.  D.  429  ; 
50  L.  J.,  Ch.  \%l,i)ost,  col.  1248. 

5.  Ancient  Surveys  and  Terbiebs. 
When  Admissible.] — A  document  purporting 
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to  be  a  sunrej  of  a  manor  made  while  it  was , 
part  of  the  possessions  of  the  Duchj  of  Ck>m- ' 
wall,  and  coming  out  of  the  proper  custody,  is 
admissible  as  evidenoe  of  the  boundaries  and 
customs  of  the  manor.  Smith  t.  Broicnlotc 
^EarV),  9  L.  R.,Eq.  241  ;  21  L.  T.  739  ;  18  W.  R. 
271. 

Tithe  Kap.] — A  sealed  copy  of  a  tithe  com- 
mutation map  is  not  receivable  on  a  question  of 
ownership  of  land.  Wilherforrr  v.  Jlearjield^  5 
Ch.  D.  709  ;  46  L.  J.,  Ch.  584  ;  2o  W.  R.  861. 

The  proceedings  (properly  authenticated)  of ' 
th^  commissioners  acting  under  the  Tithe  Com-  \ 
mutation  Acts,  are  public  evidence  of  the  mat- 1 
ters  therein  stated,  and  to  be  received  as  such. 
(iiffard  v.  William jf,  38  L.  J.,  Ch.  697. 

Crown  Sureyi  and  ValnationB.] — A  valuation 
made  for  the  crown,  tempore  Edward  VL,  is  not 
evidence  to  establish  a  manorial  custom.  P/if7- 
lips  V.  Hudson,  2  L.  R.,  Ch.  243 ;  36  L.  J.,  Ch. 
301  ;  16  L.  T.  221  ;  16  W.  R.  370. 

Where  a  manor  formerly  belonged  to  the 
crown,  a  grant  and  survey  recorded  in  the 
Augmentation  office  are  not  evidence  for  the 
tenants  against  the  lord,    lb, 

A  survey  taken  by  commissioners  from  the 
crown,  when  seised  of  a  manor,  is  admissible  to 
shew  what  were  the  demesne  lands  of  the  manor 
at  that  time.    Dimes  v.  Arden,  6  N.  &  M.  494. 

To  prove  the  extent  and  rights  of  a  manor, 
which  had  formerly  been  parcel  of  the  duchy  of 
Lancaster,  a  document  produced  from  the  dachy- 
office  was  tendered,  purporting  to  be  a  survey  of 
the  manor  made  in  33  Eli^.,  while  the  manor 
belonged  to  the  duchy,  by  the  deputy-surveyor 
of  the  duchy,  founded  on  the  presentment  of  the 
tenants  of  the  manor,  at  a  court  of  survey  ;  and 
it  appeared  that  Queen  Elizabeth  had  paid  the 
expen.<«es  of  the  survey : — Held,  to  be  inad- 
missible, either  as  a  doctmient  made  under  pub- 
lic authority,  or  as  evidence  of  reputation. 
Emwt  V.  Taylor,  3  N.  &  P.  174  ;  7  A.  &  E.  617. 

Queen  Elizabeth  granted  the  lordship  of  Den- 
bigh in  fee  to  the  Earl  of  Leicester,  who  mort- 
gaged it  to  the  corporation  of  London,  and  died 
in  the  30th  Eliz.  In  the  33rd  Eliz.  the  cor|y)ra- 
tion  conveyed  the  lands  to  the  crown,  nnd  cove- 
nanted to  deliver  up  all  muniments  of  title, 
surveys,  &c.,  and  the  property  has  ever  since 
remained  in  the  possession  of  the  crown.  In  the 
reign  of  Charles  I.  the  crown  granted  in  fee 
farm  **  a  messuage  and  escheat  lands  and  tene- 
ments, containing  by  estimation  112  acres  of 
arable  lands,  situate  in  the  vill  of  Kemynyved, 
now  or  late  in  the  tenure  or  occupation  of  David 
ap  John  ap  David."  In  replevin  for  a  distress 
for  this  rent,  made  in  a  close  of  a  farm  called 
Plas  Bach,  the  defendant  for  the  purpose  of 
proving  that  Plas  Bach  was  parcel  of  the  112 
acres  of  escheat  lands  out  of  which  the  rent 
issued,  tendered  in  evidence  the  following  sur- 
vev,  from  the  office  of  the  Land  Revenue  Re- 
coitis  :  "  Lordship  of  Denbigh.  Survey  taken 
in  the  reign  of  Queen  Elizaljeth,  11th.  The 
Comot  of  Kynmerch.  The  presentment  of  the 
jury  of  survey  for  town  lands  within  the  Comot 
of  Kynmerch."  Various  tovvniships  were  then 
mentioned,  and  Kemynyved,  as  to  which  it  was 
stated  that  David  ap  John  ap  David  occupied 
certain  parcels  of  land,  amongst  them  one  mes- 
suage called  "  Y  Place  Baghc,"  and  in  the  mar- 
gin were  the  words,  **  Acres,  112  ;  1/.  3*.  4^/. :" 


— Held,  that  the  survey  was  not  admiBBible* 
Daniel  yr,  Willtin,  7  Ex.  429;  21  L.  J.,  Ex. 
236. 

An  ancient  extent  of  crown  lands  found  in  the 
Office  of  Land  Revenue  Records,  and  purporting 
to  have  been  made  by  the  steward  of  the  crown 
lands,  is  evidence  of  the  title  of  the  crown  to 
lands  therein  stated  to  have  been  purchased  by 
the  crown  of  a  subject.  Doe  d.  HV/Z/aim  the 
Fourth  V.  Boherts,  13  M.  k  W.  520  ;  14  L.  J., 
Ex,  274. 

Under  the  Coaunenwealth.] — To  support  a 
claim  for  payment  of  id.  a  wey  for  all  coals 
gotten  within  a  manor  and  seignioiy,  and  ex- 
ported  to  sea,  a  book  was  produced  from  the 
custody  of  the  plaintiff,  purporting  to  be  a  sur- 
vey taken  in  1650,  after  the  manor  and  seigniory 
had  been  granted  to  Oliver  Cromwell,  by  the 
authority  of  parliament,  and  purporting  to  be 
taken  by  virtue  of  a  commission  to  certain  per- 
sons named  in  the  survey  given  by  Oliver  Crom- 
well, Lorti  General  of  the  Parliament  Forces. 
After  specifying  certain  rents,  it  stated  "that 
the  jury  present  A:c.  Ad,  due  unto  the  lord  for 
every  wey  of  coals  that  is  transported  out  of  the 
lordship."  No  commission  was  proved,  nor  waa 
it  signed  by  the  jury : — Held,  that  this  survey 
was  inadmissible  either  as  a  public  document  or 
as  evidence  of  reputation.  Beaufort  (^Duie^  v. 
Smithy  4  Ex.  456  ;  19  L.  J.,  Ex.  97. 

A  parliamentary  smrvey  made  during  the  Com- 
monwealth is  evidence  of  reputation,  whether 
made  under  competent  authority  or  not.  -Fr^e- 
man  v.  Beed,  4  B.  &  S.  174  ;  32  L.  J.,  M.  C.  226  v 
10  Jur.,  N.  S.  149. 

CommiMion  of  Lord.] — ^An  ancient  survey  of  a 
manor  made  before  commissioners  appointed  by 
the  lord  of  the  manor,  and  a  jury  of  tne  tenant* 
of  the  manor,  is  admissible  as  evidence  to  shew 
the  boundaries  of  the  manor ;  but  is  not  ad- 
missible as  evidence  of  the  lord's  title  to  wreck. 
Talbot  V.  Lewi*,  6  C.  &  P.  603. 

Terrieri.] — ^A  terrier  or  a  map  of  the  parish, 
not  signed  by  any  of  the  parishioners  or  parish 
officers,  is  not  admissible  evidence  of  the  boun- 
dary of  the  parish.    JBarl  v.  Leicis,  4  Esp.  8. 

In  order  to  render  a  terrier  or  other  ancient 
document  admissible,  it  is  not  necessary  that  it 
is  produced  from  the  most  proper  place  of  cus- 
tody ;  it  is  sufficient  that  it  comes  from  a  place 
where  it  might  reasonably  be  expected  to  be 
found  ;  and,  therefore,  where  a  terrier  was  pro- 
duced by  the  son  of  an  attorney  who  was  a 
registrar  of  a  diocese,  and  who  stated  that  he 
brought  the  document  from  his  father's  office  : — 
Held,  that  it  was  receivable,  although  it  appeared 
there  was  a  general  registry-room  belonging  to 
the  cathedral.  CrongMon  v.  Blake,  12  M.  &  W. 
205  ;  13  L.  J.,  Ex.  78  ;  8  Jur.  275. 

A  copy  from  the  parish  registry,  if  the  original 
cannot  be  found,  is  evidence.  The  proper 
repositories  of  terriers  and  vicars'  books,  to 
make  them  evidence,  are  the  church  chest,  the 
registry  of  the  bishop,  and  the  registry  of  the 
archdeacon.    Armstrong  y.Heivett,  4  Price,  216. 

A  return  made  by  the  incumbents  of  a  parish 
church,  and  another  clergyman,  in  answer  to 
queries  sent  to  them  by  the  bishop  of  the  dio- 
cese, for  the  information  of  the  governors  of 
Queen  Anne's  Bounty,  when  an  augmentation 
took  place,  is  admissible,  as  being  in  the  nature 
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of  an  inqnisition  in  a  public  matter,     Carr  v. 
Mojtftjn,  5  Ex.  69  ;  19  L.  J.,  Ex.  249. 

Terriers  of  the  glebe  lands  and  other  rights 
belonging  to  a  parish  church,  dating  from  1727 
to  1825,  containing  the  following  clause : 
'*  Easter  Offerings.  Every  communicant,  2d. ; 
every  cow,  2d. ;  every  plough,  2d. ;  every  foal, 
1*. ;  every  hive  of  bees,  Id. ;  every  h(ftise,  SJrf." — 
are  evidence  of  such  a  custom  as  excludes  the 
common-law  right  (if  such  exists)  to  a  payment 
of  2d.  for  every  member  of  a  family  of  the  age 
of  sixteen  as  an  Easter  offering,  because  it  in- 
cludes items  to  which  the  common-law  right 
docs  not  extend,  lieg.  v.  Ifallj  1  L.  R.,  Q.  B. 
632  ;  35  L.  J.,  M.  C.  251  ;  12  Jur.,  N.  S.  892  ;  7 
B.  &  S.  642. 

CouQty  Hiatory.]— The  manors  of  R.  and  of 
8..  the  parishes  of  0.  and  of  Y.,  and  the  counties 
of  B.  and  of  G.,  were  conterminous  : — Held,  in 
an  action  for  disturbance  of  common,  in  which 
the  boundaries  of  the  two  manors  came  in  ques- 
tion, a  county  history  of  the  county  of  B.,  which 
stated  the  boundaries  of  the  counties  at  this 
spot,  was  not  receivable.  ExaTis  v.  GettiTig,  6  C. 
&  r.  586. 

Grants.] — ^Ancient  grants  are  not  to  be  received 
in  evidence,  unless  they  can  be  accounted  for,  as 
coming  from  the  hands  of  some  one  connected 
with  the  estate  to  which  they  relate.  Swinner- 
ton  V.  Stafford  (^Marquiti),  3  Taunt.  91. 


6.  Pabish  and  Non-Pabochial  Reoistebs. 

Under  8  ft  4  Vict.  c.  92.]— See  a  note  in  9  C. 
k  P.  793,  for  a  list  of  registera  made  admissible 
under  this  statute. 

Fleet.]-— The  Fleet  registers  of  marriages  are 
not  receivable  in  evidence  for  any  purpose 
whatsoever.  Doe  d.  Daviett  v.  Oat  acre,  8  C.  & 
P.  578. 

Parochial— Baptiim.  J— An  entry  in  the  re- 
gister of  the  christenmg  of  a  child,  as  to  the 
time  of  its  birth,  is  not  of  itself  sufficient  evi- 
dence of  the  age.     Wiluit  v.  Law,  3  Stark.  63. 

If  a  parish  register  of  baptisms  states  that  the 
person  baptized  was  bom  on  a  particular  day, 
that  is  not  evidence  of  the  date  of  its  birth.  Rex 
V.  Clapham,  4  C.  &  P.  29 ;  S.  P.,  BurghaH  v. 
AngcrttHn,  6  C.  &  P.  690. 

A  baptismal  register,  in  which  the  party  is  de- 
scribed as  the  illegitimate  son  of  his  mother,  is 
admissible  on  the  trial  of  an  issue  as  to  the  legi- 
timacy of  such  party.  Cojxs  v.  CV/p^*,  1  M.  &  Rob. 
269  ;  5  C.  &  P.  604  ;  S.  P.,  Morrh  v.  2>ar/>4,  id. 
271,  n.  (ft);  3C.  &P.215. 

A  register  of  baptism  is  not  i^r  se  evidence  of 
the  place  of  birth  of  the  party  baptized.  JRcjc  v. 
Xorth  Ptthcrttm,  5  B.  &  C.  508  ;  8  D.  &  R.  325. 

A  baptism  cannot  be  proved  by  a  minute 
^vritten  at  the  time  by  the  parish  clerk,  nor  by 
an  entry  in  the  parish  register,  made  at  a  subse- 
quent period  by  a  succeeding  incumbent,  foundcil 
upon  such  minute.  Doe  d.  Warrni  v.  Bray, 
3  M.  &  R.  428  ;  8  B.  &  C.  813. 

Karriage.] — The  registry  of  a  marriage 

is  evidence  between  strangers  of  the  time  of  the 
marriage.  Doe  d.  WoUaaton  v.  Barnett.  1  M.  & 
Rob.  386. 


An  examined  copy  of  an  entry  in  a  parish  re- 
gister of  marriages  is  receivable  to  prove  a  mar- 
riage, although  the  entry  in  the  register  purports 
to  be  attested  by  one  witness  only,  the  words 
"  in  the  presence  of"  in  the  entry  being  followed 
by  one  name  only.  Doe  d.  BJayney  v.  Savnge, 
1  C.  &  K.  487. 


licence.] — To  prove  a  marriage  by  special 


licence  in  a  private  house,  the  affidavit  made  for 
the  purpose  of  obtaining  it,  and  the  iiat  by  the 
archbishop  from  the  proper  office,  and  also  a 
copy  of  the  register  of  the  parish  which  stated 
the  marriage  to  have  been  by  special  licence  at  a 
private  house,  were  produced  : — Held,  sufficient, 
without  producing  or  accounting  for  the  licence. 
Doe  d.  JsJffremo^U  (^EarV)  v.  Grazehroolt,  3  G.  & 
D.  334 ;  4  Q.  B.  406  ;  12  L.  J.,  Q.  B.  221  ;  7 
Jur.  530. 


Bnrial.]— The  52  Geo.  3,  c.   146,  s.  5, 


requires  parish  registers  to  be  kept  at  the 
parson's  house,  or  in  the  church  ;  the  custody  of 
such  registers  by  the  parish  clerk  at  his  house  is 
not,  unless  accounted  for,  such  reasonably  proper 
custody  as  to  render  receivable  in  evidence  an 
extract  made  by  a  witness  from  a  book  produced 
to  him  as  the  parish  register  by  the  clerk  at  the 
clerk's  house.  Doe  d.  Arundel  (^Lord)  v.  Fotcler, 
14  Q.  B.  700  ;  19  L.  J.,  Q.  B.  151  ;  14  Jur.  179. 

A  witness  sent  to  verify  a  copy  of  a  register  of 
burial,  went  to  a  house  which  he  was  told  by  a 
person  whom  he  met  in  the  street  was  the  house 
of  the  parish  clerk,  and  compared  it  with  the 
entry  in  a  book  which  was  produced  as  the  parish 
register  by  a  person  who  said  he  was  the  parish 
clerk  : — Held,  that  the  copy  was  inadmissible, 
the  custody  of  the  book  not  being  that  prescribed 
for  the  palish  register  by  s.  5,  and  being  unac- 
counted for.    lb. 

In  an  action  for  use  and  occupation  by  the  re- 
versioner, against  a  person  who  had  been  tenant 
for  years,  determinable  on  three  lives,  a  register 
of  burials  at  a  Wesleyan  chapel  is  not  admissible 
to  prove  the  death  of  one  of  the  cestuis  que  vie ; 
nor  is  the  evidence  of  a  witness,  who  heard  in 
the  family  that  another  of  the  cestuis  que  vie 
was  dead.     Whitttwk  v.  Waters,  4  C.  &  P.  375. 


Loct  or  Damaged.] — Parish  registers  are 


admissible  in  evidence,  notwithstanding  the  loss 
of  a  leaf,  not  destroying  the  series  of  entries. 
Walker  v.  mngfield,  18  Ves.  443. 

If  a  vicar  of  a  parish  is  applied  to  for  an  extract 
of  a  parish  register  of  a  particular  date,  and  he 
states  that  there  is  no  register  book  of  that  year, 
this  is  not  sufficient  proof  of  loss  of  the  book  to 
:  let  in  secondary  evidence  of  the  contents  of  the 
i  register  without  calling  the  vicar.  Walher  v. 
Beauehamp  (^C(m7ite»ii),  6  C.  &  P.  552. 

If  an  original  parish  register  is  produced  on  a 
trial,  that  certain  entries  in  it  should  be  read,  the 
jury  may  look  at  the  book  to  see  whether  the 
entries  which  have  been  read  are  in  their  proper 
places  or  not,  but  for  no  other  purpose.    Ih, 

Handwriting  and  Signature.] — A  copy 

of  a  register  of  marriage,  signed  with  the  name 
of  a  person  who  had  been  curate  of  the  paiish 
eighty  years  before  the  trial,  and  who  signed  as 
curate,  product  by  a  witness  who  had  been 
seven  years  parish  clerk,  and  who  said  that  the 
same  signature  in  the  same  handwriting  appeared 
in  several  places  of  the  original  register,  is  admis- 
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sible,  thongh  no  proof  was  given  of  the  curate's 
death,  and  no  further  proof  of  his  handwriting. 
Doe  d.  Jenkins  v.  Bac'wji,  10  Q.  B.  314  ;  16 
L.  J.,  Q.  B.  218. 

In  support  of  a  plea  of  coverture,  an  examined 
copy  of  a  register  of  marriage  between  the  de- 
fendant and  J.  G.  was  given  in  evidence.  A 
witness  deposed  that  he  knew  J.  G.  and  his 
handi^Titing,  and  that  the  handwriting  of  the 
J.  G.  in  the  register  was  that  of  the  person  whom 
he  knew  : — Held,  that  the  evidence  was  admis- 
sible without  the  production  of  the  original 
register.  Sat/er  v.  Olossop,  2  Ex.  409  ;  17  L.  J., 
Ex.  300. 

An  extract  from  a  parish  register,  signed  by 
the  curate  of  the  parish,  is  admissible,  without 
proof  of  the  signature  of  the  curate.  Porter^ 
In,  re,  25  L.  J.,  Ch.  688  ;  2  Jur.,  N.  S.  349. 

Extracts  from  parish  registers  signed  by 
peraons  describing  themselves  in  such  signa- 
tures as  rectors  or  vicars,  are  sufficient,  within 
14  &  15  Vict.  c.  99,  s.  14,  but  not  where  the 
description  was  incumbent  or  curate  without 
further  evidence.  HaU,  In  re,  2  De  G.,  M.  & 
G.  748  ;  9  Hare  (App.),  xvi.  ;  22  L.  J.,  Ch.  177  ; 
17  Jur.  29. 


Chargei.] — A  person  who  applied  under 


6  &  7  Will.  4,  c.  86,  to  search  a  parish  register  for 
burials  and  baptisms,  was  told  by  the  parish 
clerk  in  whose  custody  it  was,  that  if  any 
extracts  from  the  register  were  made  by  the 
applicant,  he  must  pay  a  fee  to  the  incumbent 
as  for  certified  copies.  Several  extracts  having 
been  made  after  this  intimation,  and  paid  fur : — 
Held,  first,  that  the  charge  was  an  extortionate 
one,  unwarranted  by  the  statute.  Steele  v. 
WUliamt,  8  Ex.  625  ;  22  L.  J.,  Ex.  225  ;  17 
Jur.  464. 

Held,  secondly,  that  the  money  thus  wrongly 
paid  could  be  recovered  from  the  parish  clerk,  lb. 

Bishop's  Begister.] — A  bishop's  register  is  evi- 
dence of  the  filets  stated  in  it.  Arnold  v.  Bath 
and  Wells  iBisImp),  5  Bing.  316  ;  2  M.  &  P.  559. 

In  ejectment,  it  being  proved  by  the  rector  of 
a  parish  that  no  parish  registers  existed  there  of 
earlier  date  than  1733,  the  transcripts  of  the 
registers  of  that  parish  for  1705  and  1706,  re- 
turned under  the  70th  canon  of  1603,  were  pro- 
duced by  the  registrar  of  the  diocese  from  the 
bishop's  registry,  and  received  as  evidence  of  a 
marriage  in  1705,  and  a  baptism  in  1706,  of  per- 
sons through  whom  the  plaintiff  traced  his  title. 
1)06  d.  Wood  V.  WfUhis,  2  C.  &  K.  328. 

Extracts  from  the  register  of  the  bishop  of 
the  diocese  arc  admissible  to  prove  the  appoint- 
ment to  a  parish  office.  Hartley  v.  Cook,  5  C.  & 
P.  441  ;  9  Bing.  728  ;  3  M.  &  Scott,  230. 

Colonial.]  —  Extracts  from  colonial  parish 
registers  of  the  entries  of  marriages,  baptisms, 
and  burials  are  not  receivable  as  evidence  in 
supix)i-t  of  a  pedigree,  unless  it  is  proved  that 
such  registers  are  required  to  be  kept  by  the  law 
of  the  colony,  and  such  extracts  are  proved  to  be 
correct  copies  of  the  register,  and  are  signed  by 
the  registrar,  whose  signature  must  also  be  veri- 
fied.    Evans  v.  Ball,  38  L.  T.  141. 


7.  Registrar-General's  Certificates  op 
Births,  Deaths,  and  Marriages. 

Begister  of  Births.] — A  copy  of  an  entry  in 


the  register  book  of  births  in  a  i-egistrar's  dis- 
trict, within  a  superintendent  registrar's  larger 
district,  certified  to  be  a  true  copy  under  the 
hand  of  the  deputy  superintendent  registrar,  who 
also  certified  under  his  hand  that  the  register 
book  was  in  his  lawful  custody  : — Held,  admis- 
sible evidence  of  the  entry  in  the  register  book 
upon  the  mere  production  of  such  copy.  Reg. 
V.  Wearer,  2  L.  R.,  C.  C.  85 ;  43  L.  J.,  M.  C. 
13  ;  29  L.  T.  544  ;  22  W.  R.  190 ;  12  Cox,  C.  C. 
527. 

Upon  an  indictment  for  carnally  knowing  a 
girl,  being  above  the  age  of  ten  years  and  under 
the  age  of  twelve  years,  such  a  certified  copy  of 
an  entry  shewing  that  the  child  was  of  the 
age  of  eleven  years  and  eight  months  was  held 
sufficient  proof  of  the  age,  there  being  inde- 
pendent evidence  of  the  identity  of  the  child 
with  the  name  of  the  child  entered  into  the  book. 
lb. 

The  entry  in  a  register  of  births  under  6  &  7 
Will.  4,  c.  86,  is  evidence  of  the  birth  having 
taken  place  before  the  date  of  registration,  but 
not  of  the  exact  date  of  birth.  Wintle,  In  re,  9 
L.  R.,  Eq.  373. 


Of  Deaths.  ] — ^A  certified  copy  of  the  register 


of  deaths,  under  the  seal  of  the  general  registry 
office,  accompanied  by  an  affidavit  of  identity,  is 
sufficient  evidence  of  the  death.  Parkinson  v. 
Francis,  15  Sim.  160. 

Identity.] — The  identity  of  the  persons  named 
in  certificates  of  marriage,  baptism  and  burial 
with  persons  of  the  same  names  appearing  in  a 
pedigree  produced  and  relied  on  by  a  plaintiff  to 
establish  his  claim  in  ejectment,  is  a  question 
entirely  for  the  jury,  and  the  court  will  not  grant 
a  rule  to  enter  a  nonsuit  on  the  ground  of  want 
of  evidence  of  soch  identity.  Hubbard  v.  Lees, 
1  L.  R.,  Ex.  255  ;  35  L.  J.,  Kx.  169  ;  14  L.  T.  367  ; 
14  W.  R.  694  ;  4  H.  &  C.  418. 


8.  Foreign  Registers  op  Births,  Deaths, 
AND  Marriages. 

Baptisms  in  India.] — In  an  action  to  deter- 
mine the  right  to  letters  of  administration,  the 
issue  being  as  to  the  'legitimacy  of  certain  per- 
sons, copies  of  registers  of  baptisms  in  India  were 
admitted  in  evidence.  Qneen^s  Proctor  v.  Fry, 
4  P.  D.  230 ;  48  L.  J.,  P.  D.  &  A,  68.  See  also 
Evans  v.  Ball,  sttpra, 

French.] — ^Attested  copies  of  French  registers 
of  marriages,  births,  and  deaths  are  admissible 
uiK)n  the  testimony  of  a  French  advocate,  that 
such  registers  were  kept  according  to  French 
law,  and  would  be  received  in  evidence  in  the 
French  cx)urts.  Perth  Earldam,  2  H.  L.  Gas. 
865. 

At  Embassy.] — A  copy  of  an  entry,  made 
from  a  certificate  of  baptism  by  a  chaplain  of  a 
British  minister  at  a  foreign  court,  is  not  suffi- 
cient evidence  of  birth  and  parentage.  Dufferin 
and  Clancboye's  (^Lord^  Peerage,  2  H.  L.  Cas. 
47. 

A  book  kept  at  the  British  ambassador's  hotel 
in  Paris,  in  which  the  ambassadors  chaplain 
makes  and  subscribes  entries  of  all  marriages  of 
British  subjects  celebrated  by  him,  has  not  the 
authenticity  of  an  English  ^yarish  register.    An 
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attested  oopy'of  an  entry  in  it  is  not  admissible 
to  prove  a  marriage.  Athlon^*  Peerage,  8  C.  &  F. 
262. 

9.  Other  Registers. 

a.  Trade-Karks. 

Books  of  Regiitrar  of  Trade-Marks.] — The 

books  of  the  registrar  of  trade-marks,  which 
shew  marks  the  registration  of  which  has  been 
refused,  are  not  evidence  that  these  marks  are 
publici  juris.  Orr^Eichig  v^  Johnston,  13  Ch.  D. 
434. 442. 

Whether  Conclnsiye.] — P.  registered  "braided 
fixed  stars"  as  a  trade-mark  for  matdies.  After 
the  expiration  of  five  years  another  manufac- 
turer applied  to  cancel  the  registration,  on  the 
ground  that  the  words  could  not  be  registered  as 
a  trade-mark,  for  that  ^'  fixed  stars  "  was  a  name 
well  known  in  the  trade. for  a  particular  descrip- 
tion of  matches  before  P.  used  the  alleged  trade- 
mark, and  that  the  words  "  braided  fixed  stars  " 
were  only  a  proper  description  of  a  kind  of 
matches  made  by  P.  under  a  patent  which  had 
recently  expired,  and  which  matches  were  at  the 
time  of  the  registration  well  known  in  the  trade 
by  that  name,  and  differed  from  the  "fixed 
stars "  formerly  known  by  having  a  braided 
stem,  which  was  the  subject  of  the  patent : — 
Held,  by  Chitty,  J.,  that  even  if  the  3rd  section 
of  the  Trade  Marks  Registration  Act,  1875,  did 
not  make  the  lapse  of  five  years  conclusive  evi- 
dence that  the  alleged  trade-mark  was  a  proper 
trade-mark,  which,  semble,  it  did,  it  at  all  events 
excluded  evidence  to  shew  that  words  which 
prim^  facie  appeared  to  be  fancy  words  and 
proper  to  constitute  a  trade-mark  were  not 
capable  of  constituting  one.  His  lordship  there- 
fore declined  to  hear  evidence  on  the  subject, 
and  refused  the  application.  But  held,  on  ap- 
l>eal,  that  a  mark  which  is  not  authorized  to  be 
registered  as  a  trade-mark  does  not  acquire  the 
character  of  a  trade-mark  by  being  on  the 
register  for  five  years,  and  may  be  removed  from 
the  register  though  that  period  has  elapsed,  and 
that  evidence  ought  therefore  to  have  been  ad- 
mitted which  went  to  shew  that  at  the  time  of 
the  registration  the  words  "  braided  fixed  stars  " 
were  merely  descriptive  of  a  kind  of  matches 
well  known  in  the  trade.  Palmer's  Application, 
In  re,  21  Ch.  D.  47  ;  51  L.  J.,  Ch.  673  ;  46  L.  T. 
787  ;  46  J.  P.  772— C.  A. 

Whether  a  person  sued  for  using  a  name  which 
has  been  five  years  on  the  register  as  a  trade- 
mark can  defend  himself  on  the  ground  that  it  is 
not  a  trade-mark,  quaere.    lb. 

And  see  Trade. 

b.  Patents. — See  Patent. 
o.  Ships. — See  Shipping. 
d.  Land. — See  Deeds. 


10.  Parish  Books. 

Ciutody.] — On  the  trial  of  an  indictment  for 
the  non-repair  of  highways,  entries  in  a  parish 
book,  produced  by  the  churchwardens  from  the 
parish  chest,  to  shew  who  were  the  surveyors  of  j 
the  highways,  are  receivable.  Reg.  v.  Pern  bridge, 
Car.  &  M.  157. 


j  A  written  resolution  of  a  vestry  meeting  pur- 
porting to  allow  Mr.  D.  601.  is  not  admissible  to 
prove  what  was  said  by  the  i^ersons  who  were  at 
the  meeting,  with  a  view  of  shewing  for  what  the 
50/.  was  allowed.    lb. 

The  workhouse  of  a  union  is  not  an  improper 
repository  for  documents  of  a  parish  within  the 
union,  so  as  to  make  them  inadmissible  when 
produced  from  thence.  Slater  v.  Hodgson.  2  New 
Scss.  Cas.  488  ;  9  Q.  B.  727. 

Boundaries.] — On  an  issue  raised  upon  an 
alleged  immemorial  custom  for  the  parishioners 
of  a  parish  to  go  through  a  particular  house  upon 
their  perambulations  of  the  parish  boundaries, 
entries  in  the  parish  books,  recording  the  fact 
that  the  perambulations  had  taken  a  particular 
line,  are  not  evidence  on  such  an  issue.  Taylor 
V.  Bereg,  7  A.  &  £.  45. 

Under  an  issue  to  try  the  boundaries  of  a  parish, 
papers  handed  over  to  the  present  incumhent  by 
the  representative  of  his  predecessor,  as  papere 
belonging  to  the  parish  found  in  the  late  in- 
cumbent's possession,  are  evidence.  £arl  v. 
Lemis,  4  Esp.  1. 

On  the  question  whether  a  place  is  parcel  of  a 
certain  parish,  old  entries  made  by  a  church- 
warden m  a  book,  by  which  he  does  not  charge 
himself,  but  in  which  he  merely  makes  state- 
ments relative  to  repairs  done  to  a  chapel  in  the 
parish  church,  alleged  to  belong  to  the  place  in 
question,  are  not  evidence.  Coolte  v.  Banks,  2 
C.  &  P.  478. 

Bight  to  Pew.] — In  an  action  for  disturbing 
the  plaintifTs  enjoyment  of  a  pew,  claimed  in 
right  of  a  messuage,  an  old  entry  in  the  vestry 
book,  signed  by  the  churchwardens,  stating  that 
the  pew  had  been  repaired  by  the  then  owner  of 
the  messuage  (under  whom  the  plaintiff  claims), 
in  consideration  of  his  using  it,  is  admissible  to 
prove  his  right  to  the  pew.  Price  v.  Littlewood, 
3  Camp.  288. 

Buriali.] — An  entry  in  an  old  account  of  burial 
fees  received  by  the  sexton  of  a  large  parish,  by 
which  he  charged  himself  with  the  receipt  of  a 
sum  of  money  for  the  burial  of  Joseph  Lloyd, 
described  as  in  Wells-street,  admitted  as  evidence 
that  a  person  of  that  name,  who  was  proved 
by  the  parish  register  of  burials  to  have  been 
buried  there  on  the  day  on  which  the  entry  bore 
date,  resided  in  Wells-street.  Lloyd  v.  Wait,  1 
Ph.  61  ;  6  Jur.  456. 

An  entry  in  a  parish  book,  kept  at  the  parish 
church,  of  a  burial  in  the  worknouse  cemetery 
within  the  parish,  is  evidence  of  the  death  of  the 
person  named,  though  it  ap[>ears  that  the  in- 
cumbent sanctioned  the  entries  in  the  book 
on  the  faith  of  the  statements  made  by  others, 
and  not  from  his  personal  knowledge  of  the 
burials.  Doe  d.  France  v.  Andrews,  15  Q.  B. 
756. 

Bight  of  Election.] — Old  entries  in  the  vestry 
Ixwks  of  a  parish  are  not  evidence  to  shew  the 
right  of  the  election  to  a  parish  office  to  be  in 
the  parishioners  and  rector,  as  it  did  not  appear 
whether  the  incumbent  was  present  at  the  meet- 
ing they  related  to  ;  but  several  entries  of  vestry 
meetings  at  which  the  rector  was  present  were 
received.  Hartley  v.  Cook,  5  C.  A:  P.  441 ;  9  Bing, 
728  ;  3  M.  &  Scott,  230. 
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11.  Obders  of  Poor  Law  Commissioners. 

Entriei.] — ^Entries  made  by  a  medical  officer 
in  a  book,  which  he  is  directed  to  keep  by  a  rule 
under  the  hand  and  seal  of  the  poor  law  com- 
missioners, of  his  visits  to  sick  paupers,  are  not 
admissible  for  him  as  a  public  writing  to  prove 
that  he  paid  such  visits.  Merrick  v.  M'aJtley^  3 
N.  &  P.  284  ;  8  A.  &  E.  170  ;  1  W.,  W.  &H.  268; 
2  Jur.  838. 


12.  Books  of  Quarter  Sessions. 

In  what  Conrt.] — An  original  sessions  book 
being  a  paper  book,  containing  the  orders  and 
other  proceedings  of  the  court,  made  up  and  re- 
corded after  each  sessions  by  the  clerk  of  the 
peace,  from  minutes  taken  by  him  in  court, 
headed  at  each  sessions  with  the  usual  caption  of 
the  justices  at  sessions,  and  signed  at  the  termi- 
nation of  the  proceedings  of  the  sessions,  "  By 
the  court,  (J.  C)  clerk  of  the  peace,"  and  being 
the  only  record  kept  of  the  proceedings  of  the 
sessions,  and  always  received  in  the  court  for  the 
purpose  of  proving  them,  is  admissible  in  the 
flame  court  of  quarter  sessions,  though  sitting 
under  a  different  commission,  to  prove  an  order 
of  the  court.  Jle^.  v.  Yeaverley,  1  P.  &  D.  60  ;  8 
A.  &  £.  806. 

Contents  of— How  Proved.] — The  minute-book 
of  a  court  of  quarter  sessions  is  not  evidence  of 
its  proceedings.  The  record  should  be  made 
upon  parchment,  and  an  examined  copy  pro- 
duced by  a  witness  who  examined  it.  Rex  v. 
nirhiffy  5  C.  &  P.  507. 

13.  Books  of  Corporations  and  CoMPANiEa 

Bankeri'  Books.] — The  effect  of  s.  3  of  the 
Bankers'  Books  Evidence  Act,  1879,  is  to  make 
copies  of  entries  in  the  books  of  a  banker  admis- 
sible evidence  against  any  one.  Therefore,  copies 
of  entries  in  the  books  of  the  bankers  of  a  defen- 
dant are  evidence  against  the  plaintiff.  Harding 
V.  Williams,  14  Ch.  D.  197  ;  49  L.  J.,  Ch.  661  ; 
42  L.  T.  507  ;  28  W.  R.  615. 

Bank  of  .England.] — Copies  of  the  books  of 
the  Bank  of  England  are  evidence,  but,  upon  a 
question  whether  the  signature  to  a  transfer  is  in 
a  genuine  handwriting,  the  book  must  be  pro- 
duced. Anriol  v.  Smith,  18  Ves.  198.  See  Mor- 
tivier  V.  M^Callan,  6  M.  &  W.  58  ;  4  Jur.  172. 

Copies  from  the  transfer  book  of  stock  are  good 
evidence.    Marsh  v.  CoUnett,  2  Esp.  665. 

To  prove  a  transfer  of  stock,  a  copy  from 
the  bank  books  must  be  produced,  parol  evidence 
not  being  admissible.   Breton  v.  Cope,  Peake,  30. 

India  House  Betnms.] — A  book  kept  at  the 
India  House,  from  returns  given  on  oath,  pur- 
suant to  53  Geo.  3,  c.  155,  containing  the  lists  or 
number  of  passengers  going  on  board  an  East 
India  ship,  was  evidence  to  shew  the  value  of  the 
voyage,  on  the  ground  that  it  is  a  public  book, 
kept  by  the  authority  of  an  act  of  parliament. 
Richardson,  v.  Mellish,  2  Bing.  229 ;  9  Moore, 
435  ;  1  C.  &  P.  241  ;  R.  &  M.66. 

Other  Companies.] — In  a  case  of  pedigree,  an 
entry  in  the  books  of  the  Merchant  Taylors' 
Company,  that  C.  was  admitted  a  freeman  of 
that  company  by  the  description  of  T.  C.  of 


S.-street,  son  of  J.  C,  deceased,  is  receivable, 
not  only  to  prove. the  fact  that  he  was  admitted 
a  freeman,  but  that  the  company  received  him 
by  that  description,  and  entries  of  admission  to 
the  freedom  of  the  city  of  London  are  also  evi- 
dence in  like  manner.  Collins  v.  MavU,  S  C.  k, 
P.  502. 

The  books  of  an  insurance  company,  in  which 
they  charge  themselves  with  the  receipt  of  a 
certain  sum  of  money  as  a  premium  to  insure  a 
particular  house  in  the  occupation  of  S.  from 
fii'e,  are  evidence  of  his  occupation  ;  and  such 
entries  are  evidence,  because  the  party  making 
them  charges  himself  with  the  receipt  of  monev. 
Doe  d.  Sm^ith  v.  Cartwri^ht,  1  C.  &  P.  218  ;  R. 
&  M.  62.  . 

The  register  of  shareholders  of  a  company 
within  this  act,  authenticated  by  its  seal,  is  ad- 
missible in  evidence  without  any  proof  that  such 
seal  was  affixed  at  an  ordinary  meeting  of  the 
conipany  pursuant  to  8  &  9  Vict.  c.  16,  s.  9. 
Nortli-  Western  Railway  Company  v.  M^ Michael, 
20  L.  J.,  Ex.  6. 

A.  was  indicted  for  forging  and  uttering  a 
transfer  of  shares  in  a  railway  company  : — Held, 
that  the  register  of  shareholders  kept  under  8  & 
9  "Vict.  c.  16,  s.  9,  was  evidence  to  prove  that  an 
individual  is  a  shareholder,  without  any  authen- 
tication of  the  seal;  and  that,  in  order  to  sus- 
tain the  indictment,  it  was  unnecessary  to  give 
further  proof  that  such  individual  was  a  share- 
holder of  the  company.  Reg.  v.  Nash,  2  Den. 
C.  C.  493  ;  21  L.  J.,  M.  C.  147  ;  16  Jur.  553. 

Against  Hember.]— Entries  in  the  books  of  an 
incorporated  company  are  not  evidence  against 
a  member  of  the  company,  in  respect  of  a  con- 
tract entered  into  by  him  with  the  company, 
although  the  act  by  which  the  company  is  incor- 
porated authorizes  each  member  to  inspect  and 
take  copies  of  the  books  or  any  part  of  them. 
Hill  V.  Manchester  Waicrworks  Conipany,  2  N. 
&  M.  573  ;  2  B.  &  Ad.  545. 

Corporations.] — An  entry  in  the  public  books 
of  a  corporation  is  not  evidence  for  them,  unless 
such  entry  is  of  a  public  nature.  Marriage  v. 
Lawrence,  3  B.  &  A.  142. 

The  books  of  a  corporation  are  not  evidence  to 
prove  a  usage,  by  entries  of  acts  of  submission  by 
particular  persons,  to  the  exercise  of  rights  in- 
sisted on,  without  proof,  aliunde,  of  the  situation 
of  those  persons,  and  their  relative  position  with 
reference  to  the  corporation.  Darter  v.  Morgan, 
1  C.  &  J.  587  ;  1  Tyr.  457. 

Lapse  of  time  dispenses  with  proof  of  the 
handwriting  of  the  individual  making  entries  in 
corporation  books,  where  the  document  is  ad- 
missible in  se.    Ih, 

Custody.] — The  chest  of  an  incorporated  com- 
pany, kept  by  their  clerk  for  the  time  being,  i.«i 
the  proper  custody  for  old  documents  relative  to 
the  admission  of  freemen,  and  other  acts  of  the 
company.  Shrewsbury  (^Warden,  A'eJ)  v.  Hart, 
1  C.  &  P.  114. 

What  Doeninents.]  —  In  an  action  for  tolls 
claimed  by  a  corporation,  an  ancient  schedule, 
produced  £rom  among  their  muniments,  copies  of 
which  were  delivered  by  their  officer  to  the  lessee 
of  the  tolls,  and  by  the  lessee  to  the  collector,  by 
which  they  have  actually  collected,  is  admissible 
for  the  corporation.  Rrctt  v.  Reales,  M.  &  M.  419. 
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Contra,  when  the  copies  in  the  hands  of  the 
lessee  are  not  shewn  to  have  been  delivered  to 
him  from  the  corporation,  although  thej  corre- 
spond accuratelj  with  the  old  sch^ole.  lb, 
.  A  tenant  of  a  corporation  broaght  an  action 
against  O.  for  enterihg  his  several  fishery  in  a 
public  navigable  river.  At  the  trial,  in  order  to 
prove  the  ancient  possession  of  the  fishery,  the 
plaintiff  gave  in  evidence  an  assembly  book  of 
the  corporation,  containing  entries  shewing  that 
the  fishery  was  let  for  certain  rents  to  a  tenant. 
On  exception  to  this  evidence  : — Held,  that  such 
book  was  admissible,  for  the  rule  is,  that  ancient 
documents,  coming  out  of  the  proper  custody, 
and  purporting,  upon  the  face  of  them,  to  exer- 
cise ovmuership,  such  as  a  leaSse  or  a  licence,  may 
be  given  in  evidence  without  proof  of  possession 
or  payment  of  rent  under  them,  as  being  in 
themselves  acts  of  ownership  and  proof  of  pos- 
session. MaZeohmon  v.  O^bea,  10  H.  L.  Cas. 
593  ;  9  Jur.,  N.  S.  1135  ;  9  L.  T.  93  ;  12  W.  R. 
178. 

14.  Log  Books. 

Entries  by  Deceased  Seamen.^— Entries  in  a 
log-book  by  a  deceased  seaman  m  the  course  of 
his  duty,  but  not  contemporaneous  with  the 
facts  entered,  and  not  against  his  interest,  are 
not  admissible  in  evidence.  The  Henry  Cnxon, 
3  P.  D.  156  ;  47  L.  J.,  Adm.  83  ;  38  L.  T.  819. 

To  Prove  what] — The  log  and  muster-books 
of  a  ship,  returned  every  quarter  to  the  ad- 
miralty, mentioned  the  name  of  an  officer  as 
with  the  ship  at  a  certain  place  for  a  given 
period  of  time  : — Held,  that  this  was  not  suffi- 
cient evidence  of  his  having  actually  been  there 
for  the  time  specified.  Ileathcote's  Divorce  Bill, 
1  Macq.  H.  L.  Cas.  277. 

To  prove  the  time  of  the  sailing  of  a  ship 
under  convoy,  the  log-book  of  the  man-of-war 
which  convoyed  the  fleet  is  evidence.  D'lttraeli 
V.  Jowett,  1  Bsp.  427.  And  see  Bundle  v.  Beau- 
mont, 4  Bing.  537  ;  1  M.  &  P.  396. 

A  ship's  log-book,  written  by  the  mate  who 
is  abroad,  may  be  used  to  refresh  the  memory  of 
the  captain,  who  read  it  about  a  week  after  it 
was  written,    Anderson  v.  Whalley,  3  C.  &  K. 


15.  Lighthouse  Journals. 

The  Court  of  Admiralty,  regarding  lighthouse 
journals  as  official  books,  kept  under  competent 
authority,  will  admit  their  contents  in  evidence 
upon  their  mere  production.  T1i£  Maria  Das 
Dorias,  32  L.  J.,  Adm.  163  ;  7  L.  T.  838  ;  11 
W.  R.  600. 


16.  Otheb  Public  Books. 

Goyemment  Offioet.] — A  book  containing  the 
acts  of  the  legislative  council  of  India,  produced 
by  a  clerk  from  the  India  office,  is  sufficient 
evidence  of  the  acts  therein  contained.  Gardner 
V.  WriglU,  15  L.  T.  325. 

Beyenue  Books.]— Under  36  Geo.  3,  c.  62,  s.  27, 
a  cop  r  of  an  entry  in  the  stamp-office  books,  of 
payment  of  the  duty  on  a  legacy,  is  evidence  of 
payment  of  the  legacy,  but  the  copy  must  be 
proved  in  the  usual  way.  Harrison  v,  Boswell, 
10  Sim.  380  ;  4  Jur.  245. 


A  copy  signed  by  the  comptroller  of  stamp 
duties  is  not  sufficient.    lb. 

An  entry  by  A.  at  the  Bxcise  office,  in  the 
names  of  A.,  B.  and  C,  of  premises  for  the  keep- 
ing of  beer  for  sale,  is  conclusive,  where  the  cro^vn 
is  concerned,  against  A.  as  to  his  partnership  ^vith 
B.  and  C. ;  but,  in  respect  to  private  persons,  it  is 
merely  prim^  facie  evidence.  Mlis  v.  Watson, 
2  Stark.  453. 

Excise  books  transcribed  from  the  maltster's 
specimen  paper  are  admissible  against  him,  with- 
out calling  the  officers  to  substantiate  them.  Bex 
v.  Orimwood,  1  Price,  369. 

Entries  in  the  books  of  a  collector  of  land-tax 
stating  S.  to  have  been  rated  for  a  particular 
house,  and  the  payment  of  the  sum  so  rated,  are 
admissible  to  shew  that  S.  was  in  the  occupation 
of  the  premises  at  the  time  of  the  rates  being 
made.  Doe  d.  Smith  v.  CartwriglU,  R.  &  M. 
62  ;  1  C.  &  P.  218. 

Land-tax  assessments  are  not  evidence  of  seisin, 
where  it  is  shewn  to  be  usual  to  retain  the  name 
of  deceased  proprietors  on  the  books  until  the 
estate  is  sold  to  a  different  family.  Doe  d.  Stans- 
bury  V.  Arkwright,  1 N.  &  M.  731  ;  2  A.  &  E.  182. 

Assessments  of  commissioners  of  the  land-tax, 
by  which  it  appears,  that  at  a  certain  time  pro- 
perty was  assessed  in  the  name  of  S.  (the  family 
surname  only),  are  evidence  to  shew,  in  con- 
nexion with  other  facts,  that  at  such  time  the 
property  was  occupied  by  a  particular  individual. 
Doe  d.  Strode  v.  Se/iton,  2  A.  &  E.  171  ;  4  N.  & 
M.  81. 

The  entry  in  the  office  in  Somerset  House  for 
licensing  stage-coaches,  is  no  evidence  to  prove 
that  the  persons  named  in  the  licence  are  owners 
of  the  coach.    Stroth^r  v.  WUlan,  4  Camp.  24. 

Cart  Duty.] — An  entry  in  the  books  of 


the  receiver  of  the  duties  on  carts,  is  not 
evidence  of  property,  without  shewing  by  whom 
the  entiy  was  made.  Weever  v.  Prentice,  I  Esp. 
369. 

Boll  of  Attorneys.] — The  book  from  the  masters 
office,  wherein  are  entered  the  names  of  the  attor- 
neys of  the  court,  is  good  evidence  to  prove  a 
party  an  attorney,  without  production  of  the 
roll.    Bex  v.  Crossley,  2  Esp.  526. 

Other  Books— Church  Trustees.] — If,  by  a 
private  act  of  parliament,  church  trustees  are  to 
enter  their  proceedings  in  a  book,  which  is 
made  evidence,  and  by  the  same  act  persons 
aggrieved  by  the  rates  are  to  appeal  to  the  trus- 
tees ;  appeals  not  being  required  by  the  act  to 
be  in  writing  ;  parol  evidence  may  be  given  that 
parties  did  in  fact  appeal,  but  not  of  what  the 
trustees  did  on  those  appeals,  as  that  should  be 
proved  by  the  book.  Beg,  v.  Murphy,  8  C.  &  P. 
297^ 

Paying  Commissioners.] — ^A  local  paving 

act  authorized  commissioners,  at  a  meeting  to  be 
called  for  that  purpose,  to  order  footpaths  to  be 
raised,  and  directed  that  the  entries  in  the  com- 
missioners' books  might  be  read  in  evidence.  An 
entry  In  the  books,  stating  that  such  an  order 
was  made  at  a  meeting  held  by  public  notice, 
does  not  prove  that  the  meeting  was  duly  holden, 
so  as  to  legalize  the  order.  It  should  appear  by 
the  entry,  or  be  she^vn  aliunde,  that  notice  was 
given  of  the  purpose  for  which  the  meeting  was 
called.    Heysliam  v.  Forster^  5  M.  &  R.  277. 
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Heraldi'    College.] — The    book    called 

*'Arm8  and  Descents  of  the  Nobility,  B.  16," 
though  produced  from  the  Heralds'  College,  is 
not  admissible  ;  not  being  kept  under  authority 
of  any  official  order,  or  in  discharge  of  any 
official  duty.  Shrewshttry  Peerage f  7  H.  L. 
Cas.  1. 


Rental!  of  Deanery.] — Upon  a  question 


whether  certain  ancient  books,  from  1685  to 
1693,  preserved  in  the  archives  of  the  dean  and 
chapter  of  Exeter,  entitled  *'  Rentals,"  and  con- 
taining columns  of  the  names  of  their  estates 
with  the  rents  reserved  on  each,  and  "solvit" 
written  in  different  handwritings  against  such 
rents,  were  entries  made  by  the  receivers  of  the 
dean  and  chapter,  charging  themselves  with  the 
receipt  of  the  rents,  parol  evidence  cannot  be  re- 
ceived to  prove  them  to  be  receivers'  books,  by 
shewing  that  the  receivers  of  the  dean  and 
chapter  for  the  last  sixty  years  had  kept  their 
books  of  accounts  in  the  same  form.  Doe  d. 
Wehber  v.  Tliynne  (Lord),  10  East,  206. 

A  book  in  which  leases  were  enrolled,  and 
which  was  kept  in  the  office  of  the  auditor  of  the 
bishop  of  Durham  (such  officer  holding  a  patent 
office  in  the  county  palatine),  is  admissible  in 
evidence  to  sustain  the  claims  of  a  lessee  of  the 
bishop  of  Durham,  the  original  and  counterpart 
of  the  lease  being  lost.  Uumhle  v.  Hunt,  Holt, 
601. 

A  book  in  the  chapter-house  of  the  dean  and 
chapter  of  Sarum,  purporting  to  contain  copies  of 
leases  granted  by  the  dean  and  chapter,  is  as  a 
public-book  evidence  of  those  leases  for  the  pur- 
pose of  reputation,  without  proof  of  possession 
under  the  leases,  finnhs  v.  Cocther,  M.  &  M. 
.398. 


(I 


Assembly  Book'*  of  Corporation.] — ^A 

plaintiff  in  an  action  claiming  under  a  grant  from 
the  crown  of  a  several  fishery,  tendered  in  evi- 
dence an  "Assembly  Book,"  belonging  to  the 
corporation,  dated  in  1676,  and  containing  entries 
of  the  rents  due  to  the  corporation  from  its  various 
tenants,  among  which  were  entries  of  rents  paid 
in  respect  of  the  fishery  : — Held,  that  the  book 
was  admissible  as  an  ancient  document  shewing 
the  exercise  of  acts  of  ownership.  Malcolm^on  v. 
O'Dea,  10  H.  L.  Cas.  593  ;  9  Jur.  1136  ;  9  L.  T. 
93;  12  W.  R.  178. 

Letter  of  lieenoe  firom   Crown.]— The 

plaintiff  also  tendered  in  evidence,  for  the 
purpose  of  shewing  the  meaning  of  a  particular 
phrase  in  the  grant,  a  letter  of  licence  from  the 
crown,  in  1676,  to  one  of  its  grantees,  to  alien 
the  subject-matter  of  the  grant : — Held,  that 
the  licence  was  admissible  for  that  purpose. 
Ih 

Coroner's  Book.] — In  an  action  to  try  whether 
the  Queen,  in  right  of  the  Duchy  of  Lancaster,  has 
the  right  to  appoint  coroners  for  the  duchy,  the 
plaintiff  insisting,  that  in  former  times  an  officer 
nf  the  duchy,  called  the  feodary,  discharged  the 
duties  of  coroner  :  a  manuscript  book,  written  by 
a  feodary  in  the  reign  of  Queen  Elizabeth,  and 
purporting  to  contain  an  account  of  the  duties  of 
his  office,  and  precedents  relating  thereto,  is  not 
receivable  for  the  plaintiff,  who  claimed  to  be 
duchy-coroner,  although  such  book  has  been 
kept  in  the  duchy  office,  and  referred  to  there 


as  a  book  of  authority.    Jewhon  v.  DyttoHf  2  M. 
&  Rob.  377. 

Magistrates'  Kinnte  Book.] — A  minute-book 
kept  by  the  magistrates'  clerk,  to  show  who  had 
been  appointed  by  the  magistrates  to  be  sur* 
veyors  of  the  highways  for  1812,  is  not  receivable 
without  proof  of  a  search  for  the  original  appoint- 
ment under  the  hands  and  seals  of  the  magis- 
trates.   Jlcg,  V.  Pemhridgey  Car.  k.  M.  157. 

College  Books.]-— Where  it  was  the  usual  prac- 
tice for  entries  in  the  books  of  a  certain  college  at 
Cambridge  to  be  authenticated  by  the  signature- 
of  the  college  registrar,  who  was  a  notary  public, 
in  his  character  as  such  : — Held,  that  an  unau- 
thenticated  entry  in  such  books  was  not  admis- 
sible in  evidence.  Fox  v.  Be-arhloch,  17  Ch.  D. 
429  ;  50  L.  J.,  Ch.  489  ;  44  L.  T.  608  ;  29  W.  R. 
661. 


17.  Other  Public  DocuMEKTa 

Copy  or  Original.] — If  a  copy  of  any  document^ 
which  itself  is  not  evidence  at  common  law,  i» 
made  evidence  by  act  of  parliament,  a  copy 
must  be  produced,  and  the  original  is  not  made- 
admissible  by  implication.  Bnrdon  v.  Rieltets, 
2  Camp.  121,  n. 

When  an  ancient  document,  purporting  to  be- 
an exemplification,  is  produced  from  the  proper 
place  of  deposit,  but  has  not,  at  the  time  of  its 
production,  the  great  seal  affixed,  it  is  still  to  be 
presumed  that  it  is  an  exemplification,  and  may- 
be read  in  evidence  as  such.  Bererley  (^Mayor, 
^•<?.)  V.  Craren,  2  M.  &  Rob.  140. 

Conrt  Beals.] — The  common  seal  of  the  city  of 
TiOndon  proves  itself.  Doe  d.  Woodmas$  v. 
Mason,  1  Esp.  53. 

Where  a  court  is  constituted  by  act  of  parlia- 
ment, and  possesses  a  seal,  such  seal  proves  itself. 
Doe  d.  Duncan  v.  Edward*,  1  P.  &  D.  408  ;  9  A. 
&  E.  654 ;  2  W.,  W.  &  H.  12  ;  3  Jur.  41. 

Voting  Papers.] — The  voting  papers  given  in 
at  the  election  of  councillors,  under  5  &  6  Will. 
4,  c.  76,  which,  by  s.  35,  the  mayor  is  to  cause  to 
be  kept  in  the  town  clerk's  office  for  six  months 
after  the  election,  are  not  such  public  documents 
as  to  prove  themselves  on  proauction  from  the 
proper  custodv.  Reg.  v.  Ledgard,  3  N.  &  P.  513  ; 
1  W.,  W.  &  H.  487  ;  8  A.  &  E.  535. 

Inquisitions.] — An  inquisition  by  the  Duke  of 
Lancaster  in  the  year  1360  was  held  to  be  a 
public  document,  as  the  Duke  of  Lancaster  had 
sovereign  rights  at  that  time  in  the  duchy,  and 
as  it  was  directed  to  three  of  the  justices  of 
the  Duke,  and  was  said  to  be  sent  "into  our 
chancery."  Maytchester  (^Mayor)  v.  Lyons,  22 
Ch.  D.  299— C.  A. 

Leases.] — The  enrolment  of  a  lease  granted 
by  the  Duke  of  Cornwall  is  evidence,  in  the 
same  manner  as  if  it  had  been  granted  by  the 
crown,  when  there  is  no  Duke  of  Cornwall. 
Itowe  V.  Brenton,  8  B.  &  C.  755  ;  3  M.  &  R.  164. 

Diplomas.] — The  mere  production  in  court  of 
a  diploma  of  a  doctor  of  physic,  under  the  seal 
of  one  of  the  universities,  is  not  in  itself  evidence 
to  shew  that  the  party  named  in  the  diploma  is 
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entitled  to  that  degree.    Mohes  t.  Thornton, 
1  T.  K.  303  ;  3  Esp.  4. 

Betuni  of  Com  Salei.] — Returns  of  sales  of 
corn  made  under  I  k  2  Geo,  4,  c.  87,  were  not 
conclusiye  eyidence  to  shew  the  parties  to  whom 
the  com  was  delivered.  Woodtey  v.  Brown,  2 
Bing.  627 ;  10  Moore,  281  ;  1  C.  &  P.,603. 

Bntriet  as  to  livings.] — Entries  in  the  books 
kept  at  the  First  Fruits  Office  are  admissible  to 
shew  the  &ct  of  a  collation  to  a  living  made  by 
the  bishop  at  a  particular  time.  Irish  Society  v. 
Derry  {Bishop),  12  C.  &  F.  641. 

Returns  made  by  the  bishop  in  obedience  to 
writs  from  the  exchequer,  requiring  him  to  state 
the  vacancies  of,  and  presentations  and  collations 
to,  the  livings  in  his  diocese,  are  admissible  as 
statements  made  by  a  public  officer  in  the  dis- 
charge of  a  public  duty.    Ih, 

Though  such  returns  may  contain  statements 
of  a  kind  unusual  in  such  documents,  which 
statements  were  in  &your  of  the  right  of  the 
bishop  who  made  them,  they  are,  nevertheless, 
admissible,  provided  that  the  statements  are 
within  the  scope  of  the  inquiry  to  the  writ.    Tb, 

An  original  collation  from  the  registry  of  the 
bishopric,  and  appearing  on  the  face  of  it  to  be 
pleno  jare,  is  admissible  to  shew  that  the  right 
claimed  has,  in  fact,  been  exercised,    lb, 

A  return  made  by  the  incumbents  of  an  ancient 
chapelry,  and  other  clergymen,  in  answer  to 
questions  sent  by  the  diocesan,  for  the  infor- 
mation of  the  governors  of  Queen  Anne*s  Bounty, 
at  the  time  an  augmentation  was  made,  is  ad- 
missible, as  being  in  the  nature  of  an  inquisition 
in  a  public  matter.  Carr  v.  Mostyn,  5  Ex.  69  ; 
19  L.  J.,  Ex.  249. 

Letters  Patent.] — Letters  patent  are  admissi- 
ble in  evidence  without  proof  of  the  king's 
letter  directing  the  grant.  Devonshire  (^Dnke 
of)  V.  Nnll,  2  Ir.  L.  R.  132,  146. 


18.  Court-rolls. 

Bight  to  Foreshore.] — Dispute  between  a  lord 
of  a  manor  and  a  corporation  as  to  the  ownership 
of  a  piece  of  foreshore.  The  court-rolls  con- 
tained entries — (1)  Of.  fines  paid  to  the  lord 
for  salvage,  for  moorage,  and  for  trespasses,  in 
taking  wreck  and  the  like,  and  of  sums  paid  to 
the  lord  by  the  bailiff  for  wreck  sold  by  him. 
(2)  Presentments  as  to  wreck,  porpoises,  &c., 
coming  on  the  soil  with  no  express  mention  of 
receipt  of  money  except  (in  some  cases')  by  the 
bailiff.  (3)  Presentments  of  wreck,  the  pay- 
ments in  respect  of  which  were  partly  made  to 
the  salvors  and  partly  to  the  lord.  (4)  Present- 
ments directing  the  bailiff  to  levy  certain  fines, 
&c.  (5)  Similar  presentments  with  no  express 
direction  to  the  bailiff  to  levy.  (6)  Presentments 
of  wreck  with  no  particular  entries  as  to  value 
or  entered  as  matter  for  future  inquiry  : — Held, 
that  all  the  entries  except  the  last  could  be 
safely  admitted  as  evidence  of  the  lord's  title. 
Walton-ctun-Trimley  (^Manor),  In  re,  Tomline, 
Eje  parte,  28  L.  T.  12  ;  21  W.  R.  475. 

As  to  Desoent.] — ^An  entry  in  the  court-rolls 
of  a  manor,  stating  the  mode  of  descent  of  lands 
in  the  manor,  is  admissible  evidence  of  the  mode 
of  descent,  though  no  instances  of  any  persons  | 
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having  been  taken  according  to  it  are  proved. 
Roe  d.  Beehee  v.  Parker,  r>  T.  R.  26. 

Entries  on  the  rolls  of  a  manor  court,  of  ad- 
missions of  tenants  in  remainder  after  the  deter- 
mination of  the  estate  of  the  last  tenant's  widow, 
who  held  during  her  chaste  viduity,  are  evidence 
of  a  custom  for  the  widow  to  hold  on  that  con- 
dition, so  as  to  maintain  ejectment  against  her 
as  for  a  forfeiture,  on  proof  of  her  incontinence, 
although  there  were  no  instances  in  &ct  stated 
on  the  rolls  or  known,  of  such  a  forfeiture  having 
been  enforced.  Di>e  d.  Ash^w  v.  Askew,  10 
East,  520.  And  see  Doe  d.  Brown  v.  Brown, 
11  East,  441. 

Proelamation.] — The  entry  in  the  court-rolls 
is  sufficient  to  prove  proclamation.  Doe  d. 
Tarrant  v.  Hcllier,  3  T.  R.  164. 


ion.] — In  ejectment,  by  the  devisees  of 
copyhold  premises,  to  prove  their  admission,  it 
is  not  only  necessary  to  prove  by  the  court-rolls 
that  persons  of  their  names  have  been  admitted, 
but  evidence  must  be  given  of  their  identity. 
Doe  d.  Uanso^i  v.  Smith,  1  Camp.  196. 

Examined  Copies.] — An  examined  copy  of  an 
ancient  court-roll  is  admissible  without  the  pro- 
duction of  the  original.  Rowe  v.  Brenton,  3  M. 
&  R.  297 ;  8  B.  &  C.  765. 

Entries  in  court-rolls  of  amerciaments  im- 
posed are  not  evidence  without  proof  of  pay- 
ment,   lb. 

An  examined  copy  from  the  books  of  the  manor, 
that  certain  pits  have  been  demised,  is  evidence, 
without  production  of  the  books  themselves, 
to  shew  that  they  are  demisable  by  custom.  Doe 
d.  Croydon  v.  Cook,  5  Esp.  221. 

Copies  of  court-roll  authenticated  by  the 
steward  of  a  manor  are  admissible,  though  they 
are  not  the  copies  delivered  to  the  tenant  of  the 
estate.    Breeie  v.  Hawker,  14  Sim.  350. 

A  copy  of  court-roll  duly  stamped  purported 
to  be  signed  by  V.,  who  was  proved  to  be  the 
steward  of  the  manor.  The  plaintiff's  attorney, 
who  produced  it,  did  not  know  the  handwriting 
of  V. ;  but  he  stated  that  he  had  shewn  this  copy 
of  court-roll  to  V.,  who  stated  that  it  had  been 
delivered  out  by  him,  as  steward  of  the  manor, 
to  the  plaintiff : — Held,  that  this  acknowledg- 
ment of  it  by  V.  was  equivalent  to  the  witness 
having  received  it  from  V.,  as  steward  of  the 
manor.  Doe  d.  Burrows  v.  Freeman,  1  0.  &  K. 
386. 

An  examined  copy  of  a  court-roll  of  a  manor, 
made  for  the  purpose  of  being  given  in  evidence 
on  a  trial,  does  not  require  a  stamp.  Doe  d.  J?«r- 
rows  V.  Freeman,  1  C.  &  K.  386  ;  12  M.  k.  W. 
844  ;  14  L.  J.,  Ex.  142. 

Manor  Books.] — ^Where  an  ancient  manor  book 
is  offered  in  evidence,  the  custody  must  be 
proved  by  a  sworn  witness.  It  is  not  enough 
that  the  book  is  produced  in  court  by  the  coun- 
sel or  the  ste^vard  of  the  lord  of  the  manor; 
nor,  as  it  seems,  by  the  lord  of  the  manor  in 
person.  Ecans  v.  Rees,  10  A.  k  E.  161 ;  2  P.  & 
D.  626. 

To  prove  a  prescriptive  right  of  fishery,  as 
appurtenant  to  a  manor,  old  licences  on  the 
court-rolls,  granted  by  the  lords  of  the  manor, 
in  consideration  of  certain  rents,  to  fish  in  the 
locus  in  quo,  are  evidence,  without  proof  of  the 
rents  being  paid,  if  it  appears  that  such  rents 
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haye  been  paid  in  modem  times,  or  that  the 
lords  of  the  manor  have  exercised  other  acts  of 
ownership  over  the  fishery.  Rogertt  v,  Allen^  1 
Camp.  309. 

Parchment  writings  preserved  among  the  mu- 
niments of  a  manor,  dated  1698  and  1717,  pur- 
porting to  be  signed  by  many  persons,  copyholders 
of  the  manor,  stating  an  unlimited  right  of  com- 
mon in  the  commoners,  but  that  this  having  been 
found  inconvenient,  they  had  agreed  to  stock  the 
common  in  a  certain  restricted  manner,  is 
evidence  of  reputation  as  to  the  general  right, 
sufficient  to  destroy  the  restricted  right  setup  by 
the  plaintiff.     Chapman  v.  Cowlan^  13  East,  10. 

CiutomarieB.] — A  customary  of  a  manor,  ap- 
pearing to  be  of  great  antiquity,  and  delivered 
down  with  the  court-rolls  from  steward  to  stew- 
ard, although  not  signed  by  any  person,  is  good 
evidence  to  prove  the  course  of  descent  within 
the  manor.  Ikmn  d.  Goodwin  v.  Spray,  1  T.  R. 
466. 

In  lands  held  by  copy  of  court-roll,  not  at  the 
will  of  the  lord,  but  according  to  the  custom  of 
the  manor,  the  freehold  is  in  the  lord  ;  and  in 
the  absence  of  custom  (the  onus  of  establishing 
which  lies  upon  the  tenant),  the  tenant  has  no 
right  to  work  the  minerals.  Portland  {Duke") 
Y.HUl,  2  L.  K,  Eq.  766  ;  35  L.  J.,  Ch.  439 ;  12 
Jur.,  N.  S.  286  ;  15  W.  R.  38. 

The  existence  of  a  customary,  compiled  within 
the  period  of  l^al  memory,  is  conclusive  evidence 
against  the  existence  of  a  custom  not  mentioned 
therein.    lb. 

The  customary  of  a  manor,  compiled  within 
the  period  of  legal  memory,  recognized  a  right  in 
the  tenants  to  dig  coal  propriis  usis.  It  appeared, 
from  subsequent  documents,  that  the  privilege 
of  digging  coal  for  their  own  consumption  had 
been  enjoyed  by  the  tenants  under  the  waste,  but 
there  was  no  evidence  of  a  similar  restricted  en- 
joyment by  the  tenants  under  tiieir  customary 
inclosures.  There  was  evidence  of  tenants  having 
during  a  long  period  dug  coal  in  their  customary 
inclosures  for  sale : — Held,  that  the  custom  was 
restricted  to  digging  in  the  waste  for  coal  for 
the  tenants'  own  consumption,  and  that  the 
tenants  had  no  right  of  digging  coals  under  their 
customary  inclosures.    lb. 

Book  of  Fines.]— A  book  was  kept  by  the 
steward  of  a  manor,  in  which  were  entered  the 
assessments  of  all  fines,  as  well  those  which  were 
paid  as  those  which  were  unpaid ;  but  the  stew- 
aixl  made  out  a  second  book  at  the  end  of  each 
year,  in  which  he  entered  the  fines  which  he  had 
received  : — Held,  that  the  first  book  was  not  ad- 
missible for  the  lord  of  the  manor,  to  shew  what 
fijies  had  been  paid.  My  QDean)  v.  Caldecott,  5 
M.  &  P.  272 ;  7  Ring.  433. 

PretentmentB  and  Answers.  1 — In  an  action 


by  the  lord  of  a  manor  for  wreck,  a  document, 
dated  in  1639,  was  offered  in  evidence,  pur- 
jKirting  to  be  the  answer  of  the  tenants  of  the 
manor,  to  a  commission  issued  by  the  lord  of  the 
manor,  for  surveying  the  ss^mc,  in  which  docu- 
ment it  was  stated  that  the  lord  was  entitled  to 
wreck  : — Held,  that  this  evidence  was  inadmis- 
sible, the  title  of  the  lord  not  being  a  matter  of 
public  concern,  and  the  jurors  having  no  pe- 
culiar means  of  knowledge.  Talbnt  v.  LewU,  1 
C,  M.  &  R.  495.  See  Briscoe  v.  LamaXj  3  N.  & 
P.  308;  8A.  &E.  198. 


A  plaintiff  was  the  occupier  of  a  &rm  called 
Tyr  Adam,  situate  within  a  manor  adjoining  a 
mountain,  and  claimed  to  be  exclusive  owner  of 
that  part  of  the  mountain  next  adjoining  his 
&rm.  The  question  in  the  cause  being,  whether 
he  was  exclusive  owner  of  the  soil,  or  bad  a  right 
of  common  only  over  that  part  of  the  mountain, 
the  defendant,  in  order  to  ^ew  that  the  plaintiff 
had  not  the  right  of  soil,  produced,  from  the  rolls 
of  the  manor,  an  instniment,  purporting  to  be  a 
presentment  in  1759,  wherein  the  jurors,  after 
reciting  that  they  were  sworn  tq  view  such  part, 
of  the  waste  land  as  was  within  the  lordship,  and 
was  claimed  by  A.  to  belong  to  his  tenement, 
called  Tyr  Adam,  upon  their  oaths  said,  that  they 
had  considered  the  claim  and  the  evidence,  and 
presented  that  all  the  land  within  the  boundaries 
was  part  and  parcel  of  the  common  called  K., 
and  that  neither  A.,  nor  the  tenants  or  occupiers 
of  the  tenement  called  Tyr  Adam,  had  any  right 
to  the  same,  or  further  or  any  greater  right  than 
such  as  the  other  freehold  tenants  of  the  lordship 
had  for  their  common  cattle : — Held,  that  this 
instrument  was  not  admissible,  either  as  a  pre- 
sentment, because  the  homage  had  no  right  to 
decide  the  claim  made  by  an  individual  to  the 
freehold,  they  being  interested, — nor  as  an 
award,  because  there  was  no  mutual  submission, 
— nor  as  evidence  of  reputation,  because  it  was 
the  declaration  oi^  the  homage  post  litem  motam. 
Richards  v.  Bassett,  10  R.  &  C.  667. 

19.  Examined    and  CEETinED    Extbacto 

AND  Copies. 


of  Voton.] — The  register  of  voters  at 
a  parliamentary  election  is  a  document  of  such  a 
public  nature  as  to  be  admissible  in  evidence, 
upon  its  mere  production  by  the  returning 
officer,  and  therefore  an  examined  or  a  certified 
copy  of  it  is  also  admissible.  Reed  v.  Lamb,S 
H.  &  N.  75  ;  29  L.  J.,  Ex.  462 ;  6  Jur.,  N.  »S. 
828. 

If  a  document  offered  in  evidence  under  14  k 
15  Vict.  c.  99,  s.  14,  as  a  certified  copy,  is  rejected 
as  such  for  not  containing  the  requisites  of  one, 
it  may  be  received  in  evidence  as  an  examined 
copy,  if  proved  to  have  been  duly  examined. 

n. 

Whenever  a  book  is  of  such  a  public  nature  as 
to  be  admi<«ible  on  its  mere  production  from  the 
proper  custody,  its  contents  may  be  proved  by  an 
examined  copy.     lb. 

KarriageB.]— An  authenticated  copy  of  the 
register  of  marriages  kept  in  India,  made  and 
transmitted  to  the  East  India  Company  in  Lon- 
don under  the  authority  of  the  company,  is  a 
duplicate  original,  and  as  such  is  admissibib  evi- 
dence to  prove  a  marriage  celebrated  in  India. 
Ratcliffe  v.  Ratcliffe,  29  L.  J.,  Mat.  171  ;  5  Jur., 
N.  S.  714. 

On  an  indictment  for  bigamy,  it  was  alleged 
that  the  first  marriage  took  place  in  a  dissenting 
chapel,  duly  licensed  for  marriages.  A  witness 
produced  a  certificate,  under  the  hand  of  the 
superintendent  registrar,  of  the  fact  that  the 
chapel  had  been  duly  registered.  It  did  not  pur- 
port to  be  a  copy  of  an  extract,  but  the  witness 
proved  that  he  had  examined  it  with  the  register 
book  at  the  office  of  the  superintendent  r^is- 
trar,  and  that  it  was  correct : — Held,  that  the 
document  was  admissible  as  an  examined  copy 
or  extract  from  the  superintendent  registrar's 
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book,  under  14  &  16  Vict,  c  99,  s.  14,  and  was 
therefore  good  evidence  of  the  due  registration 
of  the  chapel.   Jleg,  y.  Mainwaring,  Dears.  &  B. 


C.  C. 
1236. 


132 ;  26  L.  J.,  M.  C.  10 ;  2  Jur.,  N.  S. 


Crown  Lmmm.] — Documents  deposited  in  the 
office  of  Her  ^lajesty's  Land  Revenue,  Records, 
and  Inrolments,  pursuant  to  2  Will.  4,  c.  1,  may 
be  proved  bj  examined  copies  in  a  suit  brought 
to  establish  the  title  of  the  crown  or  its  lessee  to 
lands  to  which  such  documents  relate.  Doe  d. 
William  the  Fimrth  t.  Roherts,  13  M.  &  W.  620 ; 
14  L.  J.,  Ex.  274. 

Expired  leases  bj  the  crown  of  lands  or  mines, 
tendered  in  evidence  as  acts  of  ownership,  by  the 
crown,  are  so  prorable  by  examined  copies,  al- 
though the  originals  may  not  have  been  mroUed 
within  six  months  after  their  execution,  pur- 
suant to  10  Geo.  4.  c.  50,  s.  68.    Ih. 

Otlior  Doenmentf.] — Assignees  were  chosen 
before  action,  but  the  certificate  of  their  ap- 
pointment was  not  signed  until  after  action  : — 
Held,  that,  as  the  certificate  was  good  on  the 
face  of  it,  it  could  not  be  impeached,  and  was 
conclusive  evidence  of  their  due  appointment  to 
the  office  of  assignee.  Kelly  v.  Morray,  1  L.  R., 
C.  P.  667  ;  35  L.  J.,  C.  P.  287 ;  12  Jur.,  N.  8, 
769  ;  1  H.  &  R.  684. 

Under  9  Qeo.  2,  c.  6,  amended  by  25  Geo.  2,  c. 
14,  and  made  perpetual  by  12  Geo.  3,  c.  19,  s.  3, 
an  examined  copy  of  the  inrolment  of  the  memo- 
rial of  an  assignment  of  a  judgment  recovered  in 
Ireland,  is  good  evidence  of  that  assignment. 
Fitzgerald  v.  Fitzgerald,  8  C.  B.  692  ;  19  L.  J., 
C.  P.  126;  14  Jur.  485. 

The  certificate  of  the  registration  of  a  company 
under  the  hand  of  the  assistant  registrar,  is  ad- 
missible, without  any  allegation  in  the  certificate, 
or  proof,  aliunde,  of  the  absence  of  the  registrar  ; 
although  by  7  &  8  Vict.  c.  110,  s.  19,  the  assistant 
registrar  was  only  empowered  to  act  in  the  ab- 
sence of  his  principal.  Baker  v.  Cane^  1  H.  & 
N.  674  ;  26  L.  J.,  Ex.  190. 

Bye-laws  duly  made  by  a  railway  company 
pursuant  to  the  Railway  Clauses  Act,  8  &  9  Vict, 
c.  20,  ss.  108-111,  and  confirmed  and  allowed  as 
bylaw  required,  are  public  documents,  a  certified 
copy  of  which  is  admissible  under  14  &  15  Vict, 
c.  99,  8.  14.  Motterani  v.  Eatttern  Ctmntiea  Hall- 
way Cimpany,  7  C.  B.,  N.  8.  558  ;  29  L.  J.,  C.  P. 
67  ;  6  Jur.,  N.  S.  759. 

By  17  &  18  Vict.  c.  36,  s.  3,  the  officer  of  the 
Queen's  Bench  is  required  to  keep  a  book  con- 
taining a  list  of  eveiy  bill  of  sale  filed  in  the 
office,  and  the  dates  of  the  execution  and  filing 
of  the  same  : — Held,  that  this  book  was  of  such 
a  public  nature  that  a  certified  copy  was  ad- 
missible under  14  &  15  Vict.  c.  99,  s.  14,  and  that 
such  certified  copy  proved  the  time  at  which  the 
affidavit  was  filed,  as  well  as  the  time  at  which 
the  bill  was  filed.  Grindell  v.  Bre^idon,  28  L.  J., 
C.  P.  333  ;  6  Jur.,  N.  S.  1420 ;  S,  P.,  Bath  v. 
Sutton,  27  L.  J.,  Ex.  388. 

A  copy  (unstamped)  of  the  act  book  of  the 
Ecclesiastical  Court  is  admissible  under  14  &  15 
Vict.  c.  09,  s.  14.  Barrett  v.  Jfefix,  15  C.  B.  142  ; 
23  L.  J.,  C.  P.  221. 

Mode  of  Examining.] — To  prove  a  copy  of  a  re- 
cord it  is  sufficient  to  prove  tnat  the  paper  agrees 
with  what  the  officer  of  the  court  read  as  the  con- 
tents of  the  record  ;  it  is  not  necessary  for  tiie 


persons  examining  to  exchange  papers,  and  read 
them  alternately.  Ridfy.  Bart,  2  Taunt.  52  ; 
8.  P.  MXeU  V.  Londm  iSheriff$),  1  Esp.  263  ; 
Reid  T.  Margison,  I  Camp.  468  ;  GiJes  y.  Hill,  41 
Camp.  471,  n. 

To  make  a  copy  of  a  record  admissible,  it  is  not 
enough  that  it  was  held  by  witness  while 
another  read  the  original  to  him.  There  must  be 
a  change  of  hands,  or  the  witness  must  himself 
read  the  copy  with  the  originaL  Slane  Peerage^ 
6  C.  &  F.  23. 

To  give  evidence  of  the  transcript  of  the  rules 
of  a  benefit  society  inrolled  at  the  office  of  the 
clerk  of  the  peace,  by  proof  of  an  examined 
copy  of  it,  the  witness  who  examined  the  copy 
with  the  transcript  must  prove  that  he  examined 
the  copy  of  all  the  rules  with  the  transcript. 
Reg,  y.  Boynes,  1  C.  &:  K.  65. 


B.  JUDICIAL  DOCUMENTS, 
1.  Judgments. 

Proof  ol] — The  judgment  book  is  not  evidence 
of  the  judgment  entered  therein,  though  the 
record  has  not  been  made  up,  and  though  the 
person  interested  in  proving  the  judgment  is 
no  party  to  the  action.  Ayrey  v.  Davenport,  2 
N.  R.  474. 

The  day-book  kept  at  the  judgment-office  is 
not  evidence  to  prove  even  the  time  of  signing 
a  judf^ent.     Lee  v.  MeecocJt,  5  Esp.  177. 

A  judgment  cannot  be  proved  by  a  judgment 
paper  from  the  office  of  the  master,  but  only  by 
an  examined  or  an  office  copy  of  the  record. 
Jeff9  V.  Day,  12  L.  T.  852. 

An  unsealed  issue  roll  is  not  a  record  of  the 
ooort ;  and,  therefore,  the  entry  of  a  nolle  prosequi 
thereon  against  one  of  two  defendants  is  not  the 
proper  evidence  of  such  nolle  prosequi,  to  shew 
that,  as  against  such  defendant,  the  action  is  at 
an  end.    Fagan  v.  Dawsan,  4  M.  &  G.  711. 

The  judgment  of  a  manor  court  is  sufficiently 
proved  by  production  of  a  minute  in  the  court 
books  containing  entries  of  the  pleadings,  but 
setting  forth  as  to  the  judgment  only  a  form  of 
caption,  names  of  parties  and  suitors  of  the  court, 
and  a  memorandum  that  a  venire  facias  was 
executed,  verdict  found  for  plaintiff,  and  final 
judgment  entered  for  debt  and  costs,  specifying 
the  amounts,  the  deputy  steward  of  the  court 
stating  that  he  was  present  at  the  trial,  and  that 
it  was  not  usual  to  draw  up  a  more  formal  judg- 
ment, and  it  appearing  that  a  levari  facias  had 
issued  reciting  a  judgment  in  terms  correspond- 
ing with  the  entry,  Datoson  v.  Gregory,  7  Q.  B. 
766  ;  14  L.  J.,  Q.  B.  286  ;  9  Jur.  688. 

Sridenee,  in  what  Caioi — Jndgmont  in  Fos- 
iosiory  Suit.] — In  an  action  for  trespass  to  a 
several  fishery  in  a  navigable  tidal  river  in  Ire- 
land the  defendants  justified  on  the  ground  that 
the  public  had  the  right  of  fishing.  The  plain- 
tiff's paper  title  (if  the  possession  and  enjoyment 
were  consistent  vrith  it)  afforded  irresistible 
ground  for  a  presumption  that  the  fishery  was 
put  in  defence  before  Magna  Charta.  As  evi- 
dence of  possession  and  user  the  plaintiff  tendered 
(inter  alia)  the  proceedings  and  decree  in  1687 
in  a  "  possessory  "  suit  brought  in  the  Court  of 
Chancery  in  Ireland  by  C.  (the  plaintiff's  prede- 
cessor in  title)  against  strangers  to  the  present 
action ;  by  which  decree  an  injunction  was 
awarded  to  quiet  C.  and  his  undertenants  in  such 
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possession  of  their  fishing  as  they  had  at  the 
time  of  exhibiting  the  bill  and  three  years  before, 
to  continue  until  evicted  by  due  course  of  law, 
both  parties  being  at  liberty  to  take  proceedings 
at  law  against  each  other  for  ascertaining  their 
titles  : — Held,  that  as  the  decree  was  a  solemn 
and  final  adjudication,  not  collusive,  and  as  it 
could  not  have  been  made  except  upon  proof  of 
unbroken  user  and  enjoyment  for  at  least  three 
years  before  the  bill,  inconsistent  with  any  actual 
exercise  at  that  time  of  a  public  right  of  fishing, 
the  proceedings  and  decree  were  admissible ;  and 
that  the  effect  of  this  evidence  (not  being  met 
by  any  counter-evidence  applicable  to  the  same 
period)  was  extremely  strong  to  establish  posses- 
sion and  enjoyment  of  the  fishery  in  the  latter 
part  of  the  seventeenth  century,  consistent  with 
the  paper  title  and  exclusive  of  the  publia  Pirn 
V.  Cnrell  (6  M.  &  W.  234)  discussed.  Mill  v. 
DoroTishire  (J>u1te\  8  App.  Cas.  136 :  81  W.  R. 
622— H.  L.  (It.). 

Held,  also,  that  a  judgment  obtained  by  the 
plaintiff  in  1826  in  an  action  against  a  stranger 
for  trespass  by  fishing  in  the  locus  in  quo,  in 
which  action  the  defendant  appeared  but  allowed 
judgment  to  go  by  de&ult  of  pleading,  was  evi- 
dence in  the  present  action  of  possession  in  1826. 

In  a  dispute  between  a  lord  of  a  manor  and  a 
corporation  as  to  the  ownership  of  a  piece  of 
foreshore,  an  action  of  trespass  by  a  former  lord 
of  the  manor  against  the  same  corporation,  and 
decided  in  his  favour  in  1738  and  acquiesced  in 
ever  since,  was  considered  the  strongest  possible 
evidence  in  his  favour.  WaltoU'Cum'THmley 
CManor)f  In  rr,  Tomline,  Ex  parte,  28  L.  T.  12  : 
21  W.  R.  475. 

In  an  action  by  third  persons  for  selling  goods 
under  a  fieri  facias,  a  copy  of  the  judgment  must 
be  given  in  evidence  for  the  defendants.  Martin 
V.  Podger,  2  W.  Bl.  701 ;  5  Burr.  2631. 

In  an  action  by  a  plaintiff  claiming  under  an 
elegit  for  use  and  occupation,  an  examined  copy 
of  the  judgment-roll  containing  the  award  of  the 
elegit  and  return  of  the  inquisition,  is  evidence 
of  the  plaintiff^s  title,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition.  Bum^hottom 
v.  Bttckhttrsfj  2  M.  &  S.  566. 

An  allegation  in  an  indictment  for  perjury  that 
judgment  was  "entered  up"  in  an  action,  is 
proved  by  the  production  or  the  book  from  the 
judgment-office  in  which  the  incipitur  is  entered. 
Bcff.  V.  Oordm,  Car.  &  M.  410. 

Judge's  Charge  and  Kotes.]— An  unauthenti- 
cated  M8.  report  of  a  trial  about  140  years  ago 
of  an  action  of  trespass,  and  of  the  charge  of  the 
chief  baron,  is  a  document  which  ought  not  to  be 
admitted  in  evidence.  Bridges  v.  Ilighton,  11 
L.  T.  663. 

Judges'  notes  are  not  evidence  in  equity. 
Zearmoutkj  Hx  2)arte,  6  Madd.  113. 

At  the  hearing  of  an  appeal  a  party  is  entitled 
to  read  a  shorthand  writer  s  notes  of  the  evidence 
taken  in  the  court  below  as  his  impression  of 
what  passed  ;  and  the  judge's  notes  will  be  taken 
by  the  Court  of  Appeal  to  represent  rightly  the 
whole  effect.  Gee,  In  re^  Laming  v.  Gee,  41  L. 
T.  744  ;  28  W.  R.  217— C.  A. 

2.  Verdicts  and  Nisi  Prius  Records. 

Beeords — Proof  of.] — An  action  in  a  superior 
court  is  a  "proceeding"  in  which  a  certified 


copy  of  a  record  is  admissible  as  evidence  of  the 
record  under  14  &  15  Vict.  c.  99,  s.  13.  Biehard- 
Jtm  V.  Willis,  8  L.  R.,  Ex.  69  ;  42  L.  J.,  Ex.  15  ;. 
27  L.  T.  828. 

A  document  becomes  a  record  of  the  court  by 
being  delivered  to  the  proper  officer  of  the  court, 
and  received  and  filed  by  him  as  such,  although 
it  is  not  numbered  or  docketed.  Parsontt  v. 
Willwahhy  de  Broke  (^Lord),  13  W.  R.  315. 

Parol  evidence  is  inadmissible  to  shew  the  day 
on  which  a  trial  takes  place ;  the  record  must  h& 
produced.  ,Th4)mas  v.  London  {SJieHffs),  6  Esp* 
80. 

To  prove  an  allegation  that  a  cause  was  carried 
down  to  trial,  it  is  necessary  to  produce  the  nisi 
prius  record,  although  it  is  not  alleged  that  the 
cause  was  in  fact  tried.  Parry  v.  Colli»,  Peakc's- 
Add.  Cas.  47. 

The  nisi  prius  record  of  a  cause  with  the  minute 
of  the  verdict  indorsed  by  the  officer  of  the  court 
on  the  jury  panel,  is  good  evidence  that  the  cause 
came  on  for  trial,  though  no  regular  postea  is  in- 
dorsed.   i?riF  V.  Browne,  M.  &  M.  316. 

A  record,  found  in  the  proper  office,  must  bfr 
intended  to  have  been  always  in  the  state  ia 
which  it  was  found,  and  parol  evidence  will  not 
be  admitted  to  prove  it  wrong.  Biekson  v.- 
Fisher,  1  W.  Bl,  664  ;  4  Burr.  2267. 

A  nisi  prius  record  having  been  put  in  evidence,, 
and  there  appearing  to  be  two  counts  or  distinct 
causes  of  action,  and  the  verdict  entered  gene- 
rally for  the  plaintiff,  with  66/.  damages,  paroB 
evidence  is  admissible  to  shew  that  substantial 
damages  were  recovered  on  one  count  only^ 
Preston  v,  Peeke,  EL,  Bl.  &  El.  336 ;  27  L.  J., 
Q.  B,  422  ;  4  Jur.,  N.  S.  613. 

Verdiot.] — Where  a  verdict  is  found  subject  to 
a  special  case,  and  a  new  trial  directed,  the 
special  case  as  signed  by  counsel  on  each  side,  is 
evidence  of  the  &cts  therein  stated.  Van  Witrt 
V.  Wolley,  R.  &  M.  4. 

In  the  13  Car.  1,  a  commission  issued  out  of 
the  Duchy  Court  of  Lancaster  to  inquire  into 
certain  boundaries.  The  return  stated  that  the 
commissioners  had  inquired  into  the  matter,  hav- 
ing been  attended  by  the  parties,  and  that  a  jury 
had  been  sworn  to  inquire  and  give  a  true  ver- 
dict concerning  the  boundary,  and  that  there- 
upon the  conunissioners  set  out  the  boundaiy : — 
Held,  that  this  was  a  proceeding  in  the  natiire 
of  a  verdict  before  a  court  of  competent  juris- 
diction and  therdEore  admissible.  Briseoe  v. 
Lomax,  3  N.  &  P.  308  ;  8  A.  &  E.  198  ;  2  Jur. 
682.' 


Postea.] — The  postea  is  evidence  of  a  ver- 


dict for  the  sums  indorsed,  and  is  good  evidence 
of  a  set-off  to  the  extent  of  it.  Garl^ind  v. 
Scoones,  2  Esp.  648. 

In  an  action  on  an  indemnity  bond,  the  postea 
was  held  sufficient  evidence  in  proof  of  an  all^a- 
tion  in  a  replication,  that  the  plaintiff  was  obliged 
to  and  did  pay  a  sum  of  money,  as  and  for  the 
damages  and  costs  recovered  by  the  person  against 
whose  claims  the  obligor  had  become  bound  to 
protect  the  plaintiff ;  where,  in  consequence  of 
an  arrangement  between  the  parties,  no  Judgment 
was  ever  entered  up.  I/arrop  v.  BradsJtaw,  9 
Price,  369. 

A  general  verdict  was  returned  for  the  defen- 
dant. It  was  entered  by  order  of  the  judge  by 
mistake  for  the  plaintiff.  After  the  jury  haH 
been  discharged  they  were  recalled,  the  judge 


1257 


EVIDENCE— Z)ocw»i«ntery. 


1268 


"recollected  what  their  verdict  was,  and  from 
their  statement  found  that  a  mistake  had  been 
made.     The  jadge  directed  the  postea  to  be 
amended  : — Held,  that  he  had  power  to  order  | 
the  amendment.    Baker  v.  Lawrence,  22  L.  T. ! 
mZ  ;  18  W.  R.  835. 

I 

3.  Rules  and  Ordebs  of  Court. 

Arbitration.] — A  submission  to  arbitration  by 
-agreement  written  and  attested  is  not  sufficiently 
proved  by  evidence  of  a  rule  making  such  agree- 
ment a  rule  of  court,  under  9  &  10  Will.  3,  c.  15, 
8,  1.  Berney  or  Bemie  v.  Reed,  7  Q.  B.  79 ; 
14  L.  J.,  Q.  B.  247. 

But  a  judge*s  order  for  referring  a  cause  may 
bejproved  by  such  rule  of  court     lb. 

The  allegations  in  a  rule  of  court  do  not  prove 
the  facts  alleged.  Woodroffe  v.  Williamis,  6 
Taunt.  19  ;  1  Marsh.  419. 

In  an  action  on  an  award  made  under  a  judge's 
order,  to  prove  the  order  it  is  not  enough  to  put 
in  an  office  copy  of  the  rule  making  it  a  rule  of 
court.    Still  v.  Halfard,  4  Camp.  17. 

Seferenoe  at  Trial  to  Offloial  Beferoe.]— At , 
the  trial  of  an  administration  action,  certam  in- 
quiries were  by  consent  ordered  to  be  made  be-  ; 
fore  an  official  referee,  and  further  consideration  , 
was  adjourned.    When  the  action  came  on  for  | 
further  consideration,  the  plaintiff  applied  to 
have  the  referee's  report  varied,  though  he  had 
given  no  notice  to  the  defendant  of  the  applica- 
tion : — Held,  that  the  application  must  be  heanl ; 
but  that,  if  the  defendant  desired,  the  further 
consideration  must  be  adjourned  for  him  to  have 
time  to  meet  the  application  : — Held,  also,  that 
no  evidence  of  what  took  place  before  the  referee 
need  be  produced.    Brooke  In  re,  Sykes  v.  Brook, 
50  L.  J.,  Ch.  744  ;  45  L.  T.  172  ;  29  W.  R.  821. 

Praetioe.] — Where  a  court  prints  and  circu- 
lates copies  of  its  rules  for  the  guidance  of  its 
officers,  the  production  of  one  of  those  printed 
copies  is  good  evidence  of  the  rules  which  the 
officers  are  to  act  on,  though  the  original  rules 
are  kept  under  the  seal  of  the  court,  and  the 
copy  is  not  shewn  to  have  been  examined  with 
the  original.    Daniel  v.  Bohson,  M.  &  Si.  294. 

Upon  an  indictment  for  perfury,  a  witness  was 
called  to  prove  the  practice  of  the  Insolvent 
Debtors  Court,  which  the  prosecutor  alleged 
made  an  affidavit  necessary,  and  upon  which 
perjury  had  been  assigned.  The  witness  pro- 
duced a  printed  paper,  which  pui'ported  to  be  a 
copy  of  the  rules  of  the  Insolvent  Debtors 
Court,  from  which  he  stated  what  was  the  prac- 
tice. He  had  no  knowledge  of  the  practice  in- 
dependently of  the  paper  : — Held,  that  such 
evidence  could  not  be  received  as  proof  of  the 
practice.  Itf^x  v.  Koops,  1  N.  &  P.  828  ;  6  A.  & 
E.  198  ;  W.,  W.  &  D.  148. 

The  practice  of  the  ecclesiastical  court  is  a ! 
matter  of  fact  to  be  proved  by  evidence,  and 
left  to  the  jury.    Beauruin  v.  Scott,  3  Camp. 
388. 


4.  AVrits,  Warrants,  and  Returns. 

Time  from  whioh  Writ  Ukes  eiFeet.]  ~  It 

appeared  from  the  statement  of  claim  that  the 
writ  of  summons  in  the  action  issued  on  the 
2nd  of  July,  and  that  on  the  same  day,  but 
before  the  issuing  of  the  writ,  the  cause  of 


action  arose.  The  statement  of  claim  was  de- 
murred to,  on  the  ground  that  the  issuing  of  the 
writ  of  summons  being  a  judicial  act  must  be 
considered  as  having  taken  place  at  the  earliest 
moment  of  the  day,  and  therefore  before  the 
cause  of  action  accrued : — ^Held,  that  the  writ  of 
summons  being  an  act  of  the  party  and  not  a 
judicial  act,  the  court  could  for  this  purpose 
take  cognizance  of  the  fact  that  the  writ  did  not 
issue  till  later  in  the  day  than  the  cause  of 
action  accrued,  and  that  the  statement  of  claim 
was  therefore  good.  Clarke  v.  BradlamJi,  7  Q. 
B.  D.  151  ;  50  L.  J.,  Q.  B.  678  ;  44  L.  T.  779  ;  29 
W.  B.  822.  Affirmed,  8  Q.  B.  D.  63  ;  51  L.  J., 
Q.  B.  1  ;  30  W.  R.  53— C.  A. 

Semble,  even  in  the  case  of  judicial  acts,  the 
court  will,  if  necessary,  in  order  to  ascertain 
which  has  priori^,  inquire  as  to  parts  or  frac- 
tions of  a  day.    lo. 

Error  in  Bate  of  <* Teste.*']— The  plaintiffs,  in 
an  action  for  goods  supplied,  issued  a  specially- 
indorsed  writ  against  the  defendant.  The  goods 
were  supplied  during  and  after  the  month  of 
July,  1882.  The  copy  of  the  writ  served  on  the 
defendant  was  accurate  in  all  respects  except 
that  in  the  "  teste,"  the  .year  was  thus  given, 
''on&  thousand  eight  hundred  and  eighty,"  in- 
stead of  "eighty-two."  In  default  of  appearance 
the  plaintiffs  signed  final  judgment  under  Ord. 
XV.  r.  I.  The  defendant  afterwards  applied  to 
set  the  judgment  aside  on  the  ground  that  the 
"  teste  "  of  a  writ  was  a  material  part  of  it,  and 
any  error  in  it  would  be  fatal  to  its  validity ; 
and  that  the  affidavit  of  service  by  the  solicitor's 
clerk  who  served  it,  was  false.  The  registrar 
and  the  judge  at  chambers  beforc  whom  the 
application  was  made  both  refused  to  set  the 
judgment  aside.  The  defendant  appealed  : — 
Held,  that  the  affidavit  of  service  by  the  clerk 
was  not  a  false  one,  and  that  the  mistake  in  the 
"teste"  of  the  writ  was  a  mere  imperfection, 
and  not  a  fatal  error  prejudicing  the  defendant, 
who  therefore  was  not  entitled  to  have  the  judg- 
ment against  him  set  aside.  Wesson  v.  Stalker, 
47  L.  T.  444. 

The  record  is  conclusive  evidence  o£  the  time 
of  the  issuing  of  the  writ ;  but,  if  a  wrong  date 
has  been  inserted,  the  trial  may  be  set  aside,  and, 
the  record  altered.     Whipple  v.  Afanley,  2  Gide, 
56  ;  5  D.  P.  C.  100 ;  1  M.  &  W.  432. 

The  date  of  the  commencement  of  the  action 
being  stated  in  the  writ  of  trial  requires  no  proof. 
RoMnsm  v.  Rowland,  1 W.,  W. &  H.  74 ;  2  Jur.  136. 

Order.] — The  marshals  return  is  not  proof  of 
the  order  in  which  writs,  by  virtue  of  which  a 
party  is  in  custody,  were  executed.  WriglU  v. 
Stanford,  1  D.,  N.  S.  272  ;  6  Jur.  130. 

Sheriff's  Betoms.] — In  an  action  against  a 
sheriff  for  a  false  return  to  a  fi.  fa.,  office  copies 
of  the  writ  and  return,  which  are  not  proved  to 
have  been  examined  copies,  are  not  ix^ceivable. 
even  where  the  original  cause  was  in  the  same 
court  as  the  action  against  the  sheriff.  Pitclier 
V.  King,  1  C.  &  K.  655. 

An  examined  copy  of  a  writ  returned  and  filed, 
and  of  the  indorsement  thereon,  on  which  writ 
is  indorsed,  apparently  by  the  sheriff's  authority, 
the  name  of  the  baUiff  employed  to  make  the 
levy,  is  not  evidence  to  prove  who  was  the  bailiff 
so  employed  by  the  sheriff,  evidence  not  being 
added  that  the  indorsement  of  the  bailiff's  name 
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on  the  writ  itself  was  made  by  the  sheriff's 
authority.  Hill  7.  Middlesex  (^Sheriff'),  7  Taunt. 
8  ;  Holt,  217  ;  S.  P.,  contra,  Blatch  v.  Archer, 
Cowp.  66. 

Bat,  in  an  action  against  the  sheriff,  to  recoTer 
penalties  for  the  extortion  of  his  officer,  in  taking 
a  larger  fee  than  was  allowed  on  the  discharge 
of  a  person  out  of  custody  on  giving  bail : — 
Held,  that  the  indorsement  of  the  name  of  the 
officer  on  the  writ  was  sufficient  to  connect  him 
with  the  sheriff,  without  shewing  that  such  in- 
dorsement was  made  with  his  authority.  Bowd^m 
V.  Waithman,  6  Moore,  183. 

So,  in  an  action  against  the  sheriff  for  not 
arresting  a  defendant,  proof  of  the  indorsement  of 
the  officer's  name  on  the  writ  by  a  clerk  in  the 
under-^eriff's  office,  is  sufficient  to  connect  such 
officer  with  the  sheriff,  and  to  shew  that  the  in- 
dorsement was  made  with  his  authority,  without 
calling  the  officer  himself,  or  producing  the  war- 
rant under  which  he  acted.  Prancii  v.  Neave, 
6  Moore,  120 ;  3  B.  &  B.  126. 

The  sheriff's  return  to  a  fi.  &.,  that  he  has 
levied  the  money,  is  not  sufficient  evidence  to 
prove  that  he  has  paid  it  over  to  the  judgment 
creditor,  so  as  to  charge  the  latter  with  the 
receipt  of  it,  in  an  action  for  money  had  and 
received.     Cator  v.  Stohet,  1  M.  &  B.  699. 

In  an  action  against  a  sheriff's  officer  for  an 
illegal  arrest,  it  is  evidence  against  him,  that  the 
warrant  was  directed  to  him.  Slack  v.  London 
iSheriffi),  1  Esp.  42. 

[n  an  actiort  of  trespass  against  the  sheriff,  it 
is  sufficient  evidence  to  shew  a  bill  of  sale  exe- 
cuted by  him  of  the  property  in  question,  which 
recites  the  writ  and  taking,  and  the  sale  of  the 
property  by  him  under  it.  Woodward  v.  Lark- 
ing,  3  Esp.  286. 

The  return  purporting  to  be  made  by  a  lord  of 
a  manor  to  the  sheriff's  mandate  to  levy  under  a 
fi.  fa.  .is  primft  facie  evidence  that  the  person 
whose  return  it  purports  to  be  is  the  lord  c^  the 
manor.     Tyler  v.  Leeds  {Duke),  2  Stark.  218. 

Evidence  that  the  person  who  actually  made 
the  return  has  acted  as  bailiff  to  the  lord  of  the 
manor  for  sixteen  years,  and  during  that  time  has 
made  returns  for  the  lord  of  the  manor,  is  suffi- 
cient to  charge  the  lord  of  the  manor  with  the 
acts  of  the  bailiff.    lb. 

In  an  action  against  a  judgment  creditor  for 
maliciously  suing  out  an  alias  fi.  fa.  after  a  suffi- 
cient execution  levied  upon  the  plaintiff's  goods 
under  the  first  fi.  fa. : — Held,  that  the  ^eriff's 
return  indorsed  upon  the  two  writs  (which  writs 
had  been  produced  in  evidence  by  the  plaintiff 
as  part  of  his  case),  wherein  the  sheriff  stated 
that  he  had  forborne  to  sell  under  the  first,  and 
had  sold  under  the  second  writ,  by  the  request 
and  with  the  consent  of  the  now  plaintiff,  was 
prim&  facie  evidence  of  the  facts  so  returned ; 
credence  being  due  to  the  official  acts  of  the 
sheriff  between  third  persons.  Gyfford  v.  Wood- 
gate,  11  East,  297  ;  2  Camp.  117. 

Preeept  to  Betoming  Offleer  at  Sleotioii.] — 

In  an  action  for  bribery  at  a  borough  election,  an 
examined  copy,  of  the  prccci)t  to  the  returning 
officer,  taken  from  the  original  at  the  Crown-office, 
is  sufficient  evidence  of  the  precept.  Webb  v. 
Smith, 4^  Bing.  N.  C.  373  ;  6  Scott,  147  ;  1  Am.  145. 

• 

6.  Inquisitions. 
LuiMy.] — Where,  to  an  action  against  exe- 


cutors on  the  bond  of  their  testatoi^  they  pleaded 
non  est  factum,  and  set  up  lunacy  as  a  defence, 
an  inquisition  taken  under  a  commission  of 
lunacy  against  the  testator  after  the  execution 
of  the  bond,  finding  that  he  had  b^sn  a  lunatic 
from  a  day  antecedent  to  that,  without  any 
lucid  interval,  is  admissible.  Favlder  v.  SUk,  3 
Camp.  127. 

Irish  Inquiiition.] — Where  an  order  in 

lunacy  has  been  made  in  Ireland  by  the  court 
having  jurisdiction  for  that  purpose,  and  a  tran<- 
script  of  the  record  has,  under  the  provisions  of  s, 
52  of  the  Lunacy  Regulation  Act,  1853,  been  trans- 
mitted to  this  country,  the  English  court  must 
treat  the  order  as  a  binding  onler,  and  has  no 
jurisdiction  to  entertain  an  application  either 
for  the  purpose  of  setting  aside  the  proceedings 
in  Ireland,  or  for  a  supersedeas.  Any  such 
application  must  be  made  to  t^e  court  which 
originally  made  the  order.  Talbot,  In  re,  20  Ch. 
D.  269  ;  61  L.  J.,  Ch.  360  ;  45  L.  T,  730  ;  30  W, 
R.  386— C.  A. 

Whether  Prodnotlon  ofCommisaion  Veeessazy.] 
-—An  old  inquisition  post  mortem,  may  be  read 
in  evidence,  without  producing  the  commission 
upon  which  it  issued ;  but  it  is  necessaiy  to 
prove  that  such  a  commission  did  actually  issue, 
but  which  may  be  done  vivft  voce.  Anderton  v. 
Magawley,  3  Bro.  P.  C.  588. 

Ownership.] — A  document  from  the  Court  of 
Exchequer,  purporting  to  be  an  extent  of  crown 
lands,  and  pursuing  the  directions  of  the  4  Edw. 
r,  Stat.  1,  may  be  given  in  evidence  without  pro- 
ducing the  commission,  or  the  authority  under 
which  it  was  taken.  Rowe  v.  Brenton,  3  M.  & 
R.  164  ;  8  B.  &  C.  747. 

An  inquisition  made  by  a  sheriff's  jury  to  as* 
certain  to  whom  the  property  of  goods  taken 
under  a  fi.  fa.  belongs,  though  found  in  favour  of 
A.,  is  not  admissible  in  trover  for  the  goods, 
brought  by  A.  against  the  sheriff.  Latkow  v. 
Earner,  2  H.  Bl.  437. 

In  an  action  against  a  sheriff  for  a  false  return 
of  nulla  bona,  an  inquisition  taken  by  hini  to 
ascertain  the  property  of  the  goods  taken  under 
the  fi.  fa.,  finding  them  to  be  the  property  of  a 
third  person,  not  of  the  defendant  in  the  execu- 
tion, is  not  admissible  for  the  sheriff.  Glostop 
V.  Pole,  3  M.  &  S.  176. 

Bamaget.]— A  horse  having  been  killed  by  &11. 
ing  down  an  old  shaft  of  a  mine  which  had  not 
been  sufficiently  covered  over,  the  owner  of  the 
horse  charged  a  person  who  was  in  the  possession 
of  a  mine  near  to  the  spot  with  being  also  in 
possession  of  that  shaft.  The  latter  denied  that 
the  shaft  was  his,  but  said  that  if  a  miner's  jniy 
were  called,  and  that  they  should  say  that  the 
shaft  was  his,  he  would  pay  for  the  horse,  A 
miner's  jury  was  accordingly  called,  and  they 
found  in  writmg  that  the  shaft  was  his  :— Held, 
that  this  finding  of  the  jury,  coupled  with  hia 
declaration,  was  admissible  against  him  in  an 
action  to  recover  compensation  for  the  loss  of 
the  horse.  Sybray  v.  \Miitt,  1  M.  &  W.  435  ;  2 
Gale,  68. 

LUMlity  to  Bepair.]— On  an  indictment  for 
non-repair  of  Kclham  Bridge,  ratione  tenune, 
the  defendants  tendered  in  evidence  a  leooid 
temp.  18  Edw.  3,  setting  out  a  presentment  of  the 
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Bishop  of  Lincoln  for  not  repairing  the  bridge  ; 
that  the  indictment  was  removed  by  certiorari, 
and  at  the  trial  the  finding  of  the  jnry  was,  that 
the  bishop  was  not  liable  to  do  the  repairs,  and 
that  the  jury  was  ignorant  who  was  liable  to  do 
them ;  that  the  bridge  had  been  constructed 
sixty  years,  and  had  b^n  repaired  from  the  alms 
of  the  men  passing  over  it.  It  also  appeared 
that  a  grant  of  pontage  to  the  men  of  Kelham 
was  also  issued  &om  the  Crown,  upon  the  ground 
tJlat  it  had  been  found  by  inquest  that  no  one 
was  liable  to  repair  the  bridge  : — Held,  that 
these  documents  were  admissible.  Reg.  v.  Sutton, 
3  N.  &  P.  569  ;  8  A.  &  E.  516  ;  1  W.,  W.  &  H. 
525. 

TolLi.1 — In  an  action  by  the  lessee  of  a  corpo- 
ration for  toll  traverse  for  a  waggon,  and  a 
market  toll  for  cattle,  an  information  quo  war- 
ranto by  the  attorney-general  of  Queen  Elizabeth 
against  the  corporation,  in  respect  of  the  customs 
they  claimed  and  used,  is  not  receivable,  as  it 
does  not  appear  that  it  was  prosecuted,  such  an 
information,  like  an  indictment,  not  being  evi- 
dence, unless  there  is  the  finding  of  a  jury  upon 
it.    Lancum  v.  Loxell,  6  C.  &  P.  437. 

6.  CoxTNTT  Court  Pboceedings. 

Witness  as  to.] — The  modern  county  courts 
are  courts  of  record  without  records,  and  the 
mode  of  proving  what  occurred  on  a  trial  in  one 
of  those  courts  is,  to  call  a  person  who  was  pre- 
sent who  can  speak  as  to  the  particular  matter 
of  fact.    Ilarmer  v.  Bean,  3  C.  &  E.  307. 

Clerk's  Books.] — But  the  clerk's  book,  or  a 
certified  copy  of  entries  from  such  book,  is  the 
best  and  therefore  the  only  evidence  of  proceed- 
ings in  a  county  court,  lleg,  v.  Rtiwland,  1  F. 
&  F.  72. 

A  minute  of  the  proceedings  of  a  county  court, 
made  by  the  clerk,  pursuant  to  the  County  Courts 
Acts,  is  conclusive  evidence  of  them,  even  though 
the  judge  gives  evidence  to  the  contrary.  Deio9 
V.  Bylty,  2  L.,  M.  k  P.  544  ;  11  C.  B.  434  ;  20  L. 
J.,  C.  P.  264;  15  Jur.  1169. 

Beeital  on-  Writ.] — Goods  having  been  seized 
under  an  execution  upon  a  judgment  in  a  county 
court  against  B.,  the  plaintiff,  who  claimed  the 
goods  under  an  assignment  which  was  void 
against  creditors,  brought  an  action  against  the 
bailiffs  of  the  county  court  for  such  seizure,  and, 
to  prove  the  trespass,  put  in  evidence  the  writ  of 
execution,  with  the  levy  indorsed  thereon.  The 
writ  recited  the  judgment  recovered  in  the 
county  court : — Held,  that  this  was  not  sufficient 
evidence  of  the  judgment  to  justify  the  bailiffs. 
WJiite  V.  Mivrri*,  11  C.  B.  1015  ;  21  L.  J.,  C.  P. 
185;  16  Jur.  500. 

SfBMt  of  Judgment.]  —/8€'6>  County  Coubt. 

7.  Pboceedinos  befobe  Magistbates. 
a.  Orders. 

Beeitals  in.] — Upon  the  trial  of  an  indict- 
ment for  disobeying  an  order  of  justices,  the 
recital  upon  the  fa«e  of  the  order  of  the  facts 
giving  the  magistrates  jurisdiction  is  not  evi- 
dence of  the  existence  of  such  facts.  Rex  v. 
(Jilkes,  2  M.  &  R.  454  ;  8  B.  ac  C.  439. 

Under  5  ac  6  Will.  4,  c.  50,  s.  73,  an  order  of  a 


justice,  reciting  that  the  plalntifTs  timber  was 
laid  on  the  highway,  and  directing  its  removal, 
is  conclusive  to  shew  that  the  locus  in  quo  was  a 
highway ;  so  that  the  plaintiff,  in  an  action  of 
trespass  against  the  justice  who  made  the  order, 
cannot  dispute  his  jurisdiction  on  the  ground 
that  the  locus  in  quo  was  not  a  highway.  Movld 
V.  WiUiana,  D.  k  M.  631  ;  5  Q.  B.  469. 

As  to  Highway.] — ^An  order  of  justices  made 
under  34  Geo.  3,  c.  64,  in  the  form  given  in  the 
appendix,  dividing  a  highway  lying  in  two 
parishes,  by  a  transverse  line,  into  two  parts,  and 
directing  that  they  should  be  repaired  by  the  two 
parishes  respectively,  is  conclusive  evidence,  on 
an  indictment  for  ihe  non-repair  of  one  of  the 
parts,  that  it  is  in  the  parish  ordered  to  repair  it. 
Reg.  v.  UicJding,  7  Q.  B.  880  ;  14  L.  J.,  M.  C. 
177  ;  9  Jur.  1075. 

Affiliation.] — ^An  order  of  affiliation  is  admis- 
sible to  contradict  a  witness  who  denies  having 
been  present  at  the  making  of  such  order.  Wat- 
ton  V.  Little,  5  H.  &  N.  472  ;  29  L.  J.,  Ex.  267  ;  8 
W.  R.  420. 

b.  Oommitments  and  OonyiotlonB. 

Conolniiye.] — A  conviction  by  a  justice  having 
competent  jurisdiction,  unappealed  against  and 
unreversed,  cannot  be  controverted  in  evidence. 
Fawcrtt  v.  FouUs,  7  B.  &  C.  894. 

So,  in  an  action  against  two  justices,  for  seizing 
and  detaining  a  decked  and  registered  vessel  on 
the  river  Thames,  having  gunpowder  on  board, 
under  2  Geo.  3,  c.  28  : — Held,  that  the  owner 
could  not  give  evidence  to  shew  that  she  was  not 
a  boat  within  the  meaning  of  that  statute. 
Brittain  v.  Kinnaird,  4  Moore,  50 ;  1  B.  &  B. 
432 ;  Gow,  164. 

Action  for  disturbing  a  watercourse,  which  of 
right  ought  to  flow  into  the  plaintiffs  close  to 
irrigate  it.  Plea,  a  denial  of  the  right.  On  the 
trial  it  appeared  that  the  watercourse  was  not 
ancient,  but  that  the  water  had  flowed  in  its 
present  course  for  more  than  twenty  years  past 
the  plaintiffs  close.  There  was  evidence  that 
during  that  period  the  plaintiff  and  those  under 
whom  he  claimed  had  been  constantly  in  the 
habit  of  drawing  off  the  water  to  irrigate  his 
close,  and  that  the  owners  of  the  Mratercourse  re- 
sisted it.  On  one  occasion,  when  plaintiff's  ser- 
vant drew  off  the  water,  he  was  summoned 
before  a  justice  for  so  doing  ;  the  plaintiff's  son, 
by  his  direction,  attended  and  defended  the 
servant,  and  paid  a  fine  of  one  shilling.  The 
conviction  was  under  a  local  act,  from  which 
there  was  an  appeal.  The  plaintiff  did  not  ap- 
peal. The  conviction  was  tendered  and  rejected : 
— Held,  improperly  rejected,  as  the  conviction 
unapp^ed  against  was  evidence  of  an  acknow- 
ledgment by  the  plaintiff  that  the  usage  to  draw 
off  the  water  for  irrigation  was  not  as  of  right. 
Saton  V.  Swansea  Waterworks  Company,  17  Q. 
B.  267  ;  20  L.  J.,  Q.  B.  482  ;  15  Jur.  676. 

In  what  Aotioni.] — If  A.  is  convicted  before  a 
justice,  on  the  evidence  of  B.,  although  B.'s  name 
does  not  appear  on  the  conviction,  he  cannot 
avail  himself  of  it  in  any  civil  proceeding 
between  him  and  A.  Smith  v.  Rnmrnens,  1 
Camp.  9. 

So,  if  B.  and  C.  are  convicted  of  a  conspiracy 
on  the  proeecution  of  A.,  the  conviction  is  not  ad- 
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missible  eyidence  in  an  action  afterwards  brought 
against  them  by  A.  for  the  same  conspiracy. 
Hathaway  v.  Barrow,  1  Camp.  151.  And  see 
Burden  v,  Brotoniiu/,  1  Taunt.  520. 

The  conyiction  of  a  person  before  a  justice  of 
the  peace  for  obstructing  officers,  in  which  the 
evidence  given  is  set  out,  cannot  be  given  in  evi- 
dence to  contradict  what  is  sworn  by  a  witness 
at  the  trial  as  to  what  he  swore  before  the  justices. 
Bex  V.  Ififwe,  6  Ksp.  124  ;  1  Camp.  461. 

A  conviction  by  justices  in  rem  is  evidence  as 
between  strangers,  though  founded  upon  the  evi- 
dence of  one  of  the  parties  who  uses  it.  Davies 
v.  Xettt,  6  C.  &  P.  167. 

In  an  action  against  a  defendant  for  giving 
the  plaintiff  into  custody  on  a  charge  of  stealing 
oysters  from  an  oyster-bed  : — Held,  that  the  de- 
fendant could  not,  for  the  purpose  of  proving 
bona  fides  on  his  part,  give  evidence  of  a  prior 
conviction  of  a  third  party  for  stealing  oysters 
from  the  same  bed,  such  conviction  not  having 
come  to  the  knowledge  of  the  defendant  at  the 
time  of  his  giving  the  plaintiff  into  custody. 
Thom<M  V.  Bustell,  9  Ex.  764  ;  2  C.  L.  R.  542 ; 
23  L.  J.,  Ex.  233. 

When  a  plaintiff  had  been  convicted  under  the 
Highway  Act,  5  &  6  Will.  4,  a  50,  s.  69,  of  erect- 
ing a  building  so  as  to  encroach  on  a  highway, 
and  which  building  the  defendant,  as  surveyor 
of  the  highway,  haS  pulled  down  : — Held,  tliat 
the  conviction  of  the  plaintiff  under  that  section 
justified  the  defendant,  and  was  conclusive  as  to 
the  building  being  an  encroachment.  Keane  v. 
Beynolds,  2  El.  &  Bl.  748 ;  2  C.  L.  R.  245  ;  18 
Jur.  242. 

Eifoet  of  Beeitala  in.]— Where,  in  a  conviction, 
the  summons  is  recited,  such  recital  of  it  is  evi- 
dence of  the  summons  ;  but,  in  an  action  against 
the  convicting  magistrate  for  false  imprison- 
ment, the  plaintiff  is  entitled  to  give  evidence 
to  shew  that  there  was  no  summons,  and,  if  he 
succeeds  in  doing  so,  the  conviction  is  bad. 
Maso7i  V.  Barker,  1  C.  &  K.  200. 

An  examined  copy  of  the  magistrate's  con- 
viction, reciting  an  information,  is  sufficient 
proof  of  the  information.  Scarf h  v.  Gardener, 
5  C.  &  P.  38. 

Before  Police  Magiitrate.]— A  conviction  be- 
fore a  police  magistrate  can  only  be  proved  by 
the  production  of  the  record  of  the  conviction, 
or  an  examined  copy  of  it.  Hartley  v.  Hind- 
inarxh,  1  L.  R.,  C.  P.  653  ;  35  L.  J.,  C.  P.  254  ; 
14  W.  R.  862. 

Copy.]— The  6  Geo.  4.  c.  83,  s.  17,  requires  con- 
victions before  justices  under  the  act  to  be  filed 
in  the  court  of  Quarter  Sessions,  and  makes  a 
copy  of  such  conviction,  signed  by  the  clerk  of 
the  peace,  evidence  of  the  same.  At  a  petty  ses- 
sions it  was  attempted  to  prove  a  previous  con- 
viction of  an  offence  under  5  Geo.  4,  c.  83,  by  the 
oath  of  the  police  and  the  production  of  the 
minute-book  of  the  clerk  of  the  court,  containing 
an  entry  of  such  conviction  : — Held,  that  such 
evidence  was  insufficient.  OUes  v.  Sineu,  13  W. 
R.  92. 

Warrant.] — A  warrant  of  commitment  is  not 
evidence  of  the  facts  which  are  therein  recited. 
Sfevc7is  V.  Clark,  2  M.  &  Rob.  435  ;  Car.  &  M. 
509. 


a  I>«poflitionfl. 


On  another  Charge.] — In  order  to  prove  malice 
or  motive  against  an  accused,  the  deposition  of 
the  deceased  against  him,  taken  before  the  magis- 
trates on  another  charge,  and  for  which  he  was 
afterwards  convicted,  was  tendei'ed  in  evidence, 
and  it  was  admitted.  Bey,  v.  Buckley,  13  Cox, 
C.  C.  293. 

Signing  bjr  Magiitratea.] — It  is  not  necessary 
that  each  deposition  should  be  signed  by.  the  jus- 
tice taking  it ;  and  therefore  where  a  number  of 
depositions  taken  at  the  same  hearing  on  several 
sheets  of  paper  were  fastened  together  and  signed 
by  the  justice  taking  them  once  only  at  the  end 
of  all  the  depositions  in  the  form  given  in 
schedule  M.  to  the  11  &  12  Vict.  c.  42,  one  of  thesu 
depositions  will  be  admissible  after  the  death  of 
the  witness  making  it,  although  no  part  of  it  is 
on  the  sheet  signed  by  the  justice.  B4fg.  v.  Par- 
ker, 1  L.  R.,  C.  C.  225  ;  39  L.  J.,  M.  C.  60 ;  21 
L.  T.  724  ;  18  W.  R.  353  ;  S.  P,,  Beg.  v.  Carrid, 
11  Cox,  C.  C.  322. 

W^here,  on  a  preliminary  hearing  of  a  case,  the 
magistrate's  clerk  had  taken  down  what  a  witness 
said,  but  neither  witness  nor  magistrate  signed 
it : — Held,  that  what  the  witness  said  might  be 
pioved  by  any  one  who  heard  him,  without  pro- 
ducing the  clerk's  note.  Jeans  v.  Wheedon,  2  M. 
&  Rob.  486. 

In  Writing.  J — The  court  will  not  in  the  absence 
of  positive  evidence  presume  that  examinations 
before  justices  are  not  taken  down  in  writing,  so 
as  to  let  in  parol  evidence.  Parsons  v.  Brown, 
3  C.  &  K.  295. 

It  is  to  be  presumed,  that  what  is  stated  on 
oath  before  a  magistrate  is  taken  down  in  writing  ; 
and,  therefore,  parol  evidence  of  such  a  state- 
ment is  not  receivable,  unless  it  is  first  shewn 
that  it  was  not  so  taken  down.  PhilliHtx,  Wim- 
burn,  4  C.  &  P.  273. 

The  rule,  that  a  written  deposition,  taken  be- 
fore a  magistrate,  under  7  Geo.  4,  c.  64,  s.  3,  is  the 
best  evidence  of  the  statement  of  the  witness,  is 
not  confined  to  the  proceeding  in  which  the  de- 
position is  taken,  but  extends  to  all  proceeding?, 
civil  as  well  as  criminal,  in  which  it  is  sought  to 
adduce  the  statement  of  the  witness  in  evidence. 
Leach  v.  Simjtson,  5  M.  &  W.  309  ;  7  D.  P.  C.  13  ; 
3  Jur.  654. 

Evidence  is  admissible  to  add  to  the  examina- 
tion of  a  party  before  a  magistrate,  though  taken 
in  writing.    Vcnafra  v.  Johnson,  1  M.  &  Rob.  316. 

Party  Alive.]— Where  a  plamtiff  claimed  to 
hold  land  under  A.,  and  on  a  previous  charge  of 
malicious  trespass  on  the  land  before  the  petty 
sessions,  had  called  A.  as  a  witness,  who  however 
disproved  the  tenure  : — Held,  that  the  deposition 
of  A.  was  admissible  in  evidence  against  the 
plaintiff,  although  A.  was  alive.  OtU  v.  Hadlnj^ 
3  P.  &  D.  458  ;  11  A.  &  E.  807  ',  4  Jur.  483. 

Whether  Party  Present.] — In  an  action  by  B. 
against  A.  for  false  imprisoiimeut,  A.  pleaded  a 
justification  that  B.  had  been  guilty  of  embezzle- 
ment. A.  and  his  witnesses  having  made  the 
charge  before  a  magistrate,  depositions  were 
taken  in  the  hearing  of  B.,  and  he  made  a  state- 
ment in  answer  : — Held,  that  these  depositions 
and  B.'s  statement  in  answer  were  receivable  for 
A.,  as  being  matters  stated  in  the  hearing  of  B., 
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to  which  he  made  an  answer,  but  the  depositions 
were  no  proof  of  any  fact  therein  stated.  Jorums 
V.  Morrell,  1  C.  &  K.  266. 

Seefurtlier,  Criminal  Law. 

d.  Statements  of  Parties. 

In  an  action  of  assault,  what  was  said  by  the 
magistrate  to  the  plaintiff  at  a  previous  investiga- 
tion of  the  circumstances  before  him,  cannot  be 
received  as  evidence  on  the  part  of  the  defendant 
at  the  trial,  unless  it  drew  any  observations  in 
reply  from  the  plaintiff.  Ch  ild  v.  Grace,  2  C.  &  P. 
193.  See  Edden  v.  Thorniloe,  6  Jur.,  N.  P.  C. 
266. 


8.  Chancery  Pboceedings. 
a.  Bills  and  Answers. 

Bill— PrlTity.] — ^A  bill  in  chancery  is  not  evi- 
dence against  the  party  in  whose  name  it  is  filed, 
unless  his  privity  to  it  is  shewn.  Baileau  v. 
Itudlin,  2  Ex.  665  ;  12  Jur.  899. 

Where  that  privity  is  established  the  bill  is  ad- 
missible to  prove  the  fact  that  such  a  suit  was  in- 
stituted, and  what  the  subject  of  it  was  ;  but  it 
is  not  evidence  by  way  of  admission  against  the 
party  by  whom  it  was  filed  of  the  truth  of  the 
facts  alleged  or  stated  in  it.    lb. 

Proceedings  after  answer  of  a  bill  in  chancery 
tend  to  diminish  the  presumption  that  it  might 
have  been  filed  by  a  stranger,  and  may  be  suffi- 
cient to  establish  the  privity  of  the  party  in  whose 
name  it  was  filed.    lb, 

A  bill  in  chancery  is  no  evidence  of  the  &cts 
contained  therein,  not  even  of  those  on  which 
the  prayer  of  relief  is  founded.  Dm  d.  Bower- 
nmti  V.  Sybourn,  7  T.  R.  2  ;  2  Esp.  499. 

Except  that  a  bill  in  chancery  by  an  ancestor  is 
evidence  to  prove  a  family  |)edigree  stated  therein. 
Taylor  v.  Cole,  7  T.  R.  3,  n.  See  also  Malcolm- 
Mm  V.  O^Dea,  infra. 

Answer — In  what  Action.] — The  answer  in 
chancery  of  one  who  had  been  a  partner  in  a  firm, 
but  who  had  retired  from  the  firm,  and  ceased  to 
have  any  interest  in  it  before  the  commencement 
of  that  suit,  is  not  admissible  against  the  con- 
tinuing partners  of  the  firm,  although  it  relates 
to  transactions  which  occurred  with  the  firm  at 
the  tin^e  when  the  retii^  partner  was  a  member 
of  it.    Parker  v.  Morrell,  2  C.  &  K.  599. 

Declarations  made  by  a  party  in  possession  o£ 
an  estate,  in  his  answer  toabiU  in  chancery,  are 
admissible  against  him,  and  persons  deriving 
from  him  ;  but  declarations  by  him  of  what  he 
heard  another  person  state,  not  adding  that  he 
believed  the  statement,  are  not  admissible  to  cut 
down  or  defeat  his  estate.  Hoe  d.  TrivUestown 
CLord^  V.  KemmU,  9  C.  &  F.  780. 

In  1810  the  plaintiff  became  assignee  of  an  un- 
expired term  granted  to  W.  In  1809  W.  had  en- 
tered into  an  agi'eement  to  grant  a  lease  to  M., 
who  was  let  into  possession  under  the  agreement, 
and  through  whom  the  defendant  claimed.  In 
1835  the  plaintiff  file<l  a  bill  in  chancery  against 
M.  to  enforce  the  agreement ;  and  in  1839  M.  put 
in  his  answer,  in  which  he  acknowledged  the  title 
of  the  plaintiff.  In  ejectment  against  the  defen- 
dant : — Held,  that  the  answer  was  an  acknow- 
ledgment of  title  given  to  the  plaintiff  within 
3  &  4  Will  4,  c.  27,  s.  14.  Goode  v.  Job,  1  El.  & 
El.  6  ;  28  L.  J.,  Q.  B.  1  ;  5  Jur.,  N.  S.  146. 

An  answer  in  chancery  by  a  mortgagor  to  a 


bill  of  foreclosure  filed  by  the  mortgagee  is  not 
admissible  in*  evidence,  the  mortgagor  having 
conveyed  his  interest  in  the  estate  to  another 
twenty  years  before  the  answer  was  filed,  and  the 
pei-son  to  whom  the  estate  was  conveyed  being 
no  party  to  the  mortgage  or  to  the  proceedings 
in  equity.  Gully  v.  Keeter  (^Bishop),  2  M.  &  P. 
266  :  5  Ring.  171. 

There  was  a  dispute  as  to  the  limits  of  a  several 
fishery.  In  an  action  against  alleged  ti-espassers 
the  lessee  of  the  corporation  tendered  in  evidence 
a  bill  and  an  answer  in  chancery  in  a  suit  insti- 
tuted a  great  many  years  before  by  another 
grantee  of  the  crown  against  the  corporation,  and 
in  wliich  the  limits  of  the  alleged  fishery  were 
described  :— Held,  that  as  part  of  the  history  of 
the  fishery  and  of  the  claims  made  to  it,  the  bill 
and  answer  were  admissible.  Malcolmson  v. 
O'Dea,  10  H.  L.  Cas.  593  ;  9' Jur.,  N.  S.  1135  ;  9 
L.  T.  93  ;  12  W.  R.  178.  ,    ^   , 

In  an  action  on  a  lx)nd,  a  defendant  pleaded 
that  he  was  induced  to  execute  it  by  the  ^"^' 
covin,  and  misrepresentation  of  A.  and  B.  the 
plaintiffs,  and  D.  in  collusion  with  them.  The 
money  for  which  the  bond  was  given  was  part  ot 
the  property  included  in  the  marriage  settlement 
of  H.,  the  defendant's  brother,  which  was  ad- 
vanced to  H.  by  the  plaintiffs,  the  trustees.  For 
the  defendant,  it  was  proposed  to  put  in  the 
answer  of  A.  in  chancery,  to  shew  that  D.  had 
committed  a  breach  of  trust  with  respect  to  some 
other  of  the  trust  money  :  — Held,  that  the  answer 
could  not  be  given  in  evidence  for  this  purpose. 
Courtemy  (^LortT)  v.  Philllmorc,  2  C.  &  K.1018. 

In  ejectment  by  an  executor,  it  is  sufficient 
primA  facie  evidence  that  the  testator  had  a 
chattel  interest  in  the  premises,  to  put  in  the  de- 
fendant's answer  to  a  bill  in  equity,  stating  that 
"he believed  the  testator  was  possessed  of  the 
leasehold  premises  in  the  bill  mentioned."  Doe 
d.  Diyby  v.  Steel,  3  Camp.  115. 

Effect  ofc]— An  admission  in  answer  to  a  bill 
filed  by  other  creditors  against  the  defendant 
may  be  read  as  evidence  against  him.     Grant  v. 

Jacksmi,  Peake,  204.  .  j.     j     i^   « 

An  admission  in  an  answer  of  one  defendant  ot 
a  certain  fact,  is  not  evidence  of  that  fact  against 
another  defendant  upon  motion  for  decree,  though 
notice  to  read  the  answer  has  been  giveii. 
Where,  however,  a  defendant  objected  to  such 
evidence,  the  court  allowed  the  case  to  stand 
over  with  leave  for  the  plaintiff  to  file  affidavits, 
deposing  to  the  fact  in  question.  Saltmarsli  v. 
Hardy,  42  L.  J.,  Ch.  422. 

If  a  defendant  gives  in  evidence  an  answer  m 
chancery  of  the  plaintiff,  it  will  not  entitle  the 
plaintiff  to  avail  himself  of  any  mattera  contained 
in  such  answer  which  are  only  stated  as  hearsay. 
Roe  d.  Pellatt  v.  Ferrarn,  2  B.  &  P.  542. 

If  an  answer  in  chancery  is  produced  m 
evidence,  the  party  against  whom  it  is  produced 
is  entitled  to  have  the  whole  bill  in  chancery 
read,  as  part  of  his  adversary's  case.  Peniudl 
V.  Meyer,  8  C.  &  P.  470  ;  2  M.  &  Rob.  98. 

A  bill  was  filed  in  chancery  by  A.  as  next  friend 
to  B.  The  defendant  put  in  an  answer  which  was 
not  signed,  but  there  was  indorsed  a  consent  by 
A.  that  this  answer  should  be  received  without 
oath.  The  bill  and  answer  were  produced  from 
the  proper  office  ; — Held,  admissible.  Shrews- 
bury Peerage,  7  H.  L.  Cas.  1. 

The  answer  of  W.  &  H.  to  a  bill  in  equity,  filed 
V)y  a  third  person,  stating  that  W.  has  convcywl  a 


1267 


EVIDENCE— Documentary, 


1268 


reyersion  to  H.,  is  evidence  against  H.  that  he 
has  done  so,  and  if  the  answer  refers  to  a  deed, 
that  makes  no  difference,  and  notice  to  produce 
the  deed  is  not  necessary.  Askitwre  v.  Jfardy,  7 
C.  k  P.  501. 

Examined  Copies.]— On  a  trial  at  law,  an  ex- 
amined copy  of  the  plaintiff's  answer  to  a  bill  in 
equity  may  be  read  in  evidence  against  him 
without  producing  the  original.  Hodghinnon  v. 
WillU,  3  Camp.  401. 

But  some  evidence  of  the  identity  of  the  parties 
must  be  given.    lb. 

Upon  a  plea  of  plenc  administravit  a  plaintiff, 
in  order  to  shew  assets,  gave  in  evidence  a  copy 
of  a  bill  and  answer,  purporting  to  be  an  an- 
swer by  a  person  of  the  same  name,  and  sustain- 
ing the  same  character  as  the  defendant : — H^d, 
that  the  copy  was  admissible,  and  that  on  the 
face  of  it  there  was  presumptive  evidence  of 
identity,  the  defendant  not  having  shewn  any 
circumstances  to  rebut  the  presumption.  Htm- 
m'lly,  Lyon,  1  B.  &A.  182. 

In  ejectment,  examined  office  copies  of  a  bill 
in  chancery,  filed  by  the  defendant  for  an  injunc- 
tion, and  of  an  affidavit  purporting  to  have  been 
made  in  the  equity  suit  by  a  person  of  the  same 
name  and  description,  in  sup{)ort  of  the  motion 
for  the  injunction,  which  alleged  title  to  the  pre- 
mises in  one  of  the  lessors  of  the  plaintiffs,  were 
produced  to  prove  that  title  : — Held,  that  the 
copy  of  the  affidavit  was  not  admissible  without 
proof  of  identity,  or  that  it  had  been  used.  Rees 
d.  Iloivell  v.  Bowen,  M'Clel.  &  Y.  383.  And  see 
Jlighfield  v.  Peake,  M.  &  M.  109. 

On  the  trial  of  a  civil  cause,  an  examined  copy 
of  an  answer  in  chancery  is  admissible  to  contra- 
dict a  witness  who  swore  in  opposition  to  what 
was  stated  in  the  answer  to  which  he  was  a 
party.  Ewer  v.  Ambrose,  6  D.  &  R.  127  :  4  B.  & 
C.  23. 

Demarrer  to  Bill«] — A  demurrer  or  a  plea  to  a 
bill  in  equity,  does  not  so  admit  the  fects  charged 
as  to  be  evidence  a^inst  the  defendant  of  those 
facts  in  a  future  action  between  the  same  parties. 
Tow  kins  V.  Ashby,  M.  &  M.  32. 

b.   Dex^ositions. 

In  whoie  Pretence.  J— The  deposition  of  a  wit- 
ness, taken  in  a  judicial  proceeding  in  the  pre- 
sence of  the  party  there  charged,  id  not  admis- 
sible in  another  proceeding  against  that  party, 
on  the  ground  that  he  was  present  and  had  the 
opportunity  of  cross-examining,  ^felen  v.  An- 
drewSy  M.  k  M.  336. 

Taken  de  bene  eiie.J— In  a  suit  instituted 
in  1815  for  a  declaration  of  title  to  mines  and 
minerals  witnesses  were  examined  by  commission 
dc  bene  esse  in  that  year.  Nothing  had  been  done 
in  that  suit  since  1818.  In  modem  suits  for,  in 
effect,  the  same  purpose  the  evidence  had  been 
closed  and  the  suits  were  ready  to  be  set  down 
for  hearing.  On  motion  in  all  the  suits  publica- 
tion of  the  ancient  evidence  was  allowed,  and  an 
order  was  made  as  in  DuJlt4!  of  Hamilton  v. 
Meynal  (1).  Mttggrtdgey.  Hall,  Llanarer{Lady^ 
V.  Himhfray,  Phillips  v.  Llanover  (^Zady),  13 
Ch.  D.  380  ;  28  W.  R,  487.  Affirmed  on  appeal, 
19  Ch.  D.  224  ;  30  W.  R.  557— C.  A. 

Parties.] — In  an  issue  from  chancery  between 
A.  and  B.,  depositions  produced  in  chancery  by  B., 


in  a  suit  of  C.  against  B.,  are  inadmissible.    At- 
kins V.  Humphreys,  1  M.  &  Bob.  523. 

In  replevin  in  which  the  question  was,  whether 
the  locus  in  quo,  a  tract  of  mountain  land,  was 
the  property  of  B.,  as  lord  of  the  manor,  or 
formed  part  of  the  estate  of  M.,  the  plaintiff  ten- 
dered the  depositions  of  two  witnesses  taken  in  a 
chancery  suit,  previously  to  the  1st  November, 
1852,  instituted  by  £.  against  M.,  the  object  of 
which  was  to  set  aside  the  purchase  of  the  estate, 
on  the  ground  that  M.  had  acted  as  his  (E.'s) 
solicitor,  and  had  given  inadequate  value.  In  that 
suit  M.  sought  to  shew,  by  his  answer,  that  the 
acreage  and  value  of  the  estate  were  but  small, 
and  used  as  part  of  his  evidence  the  depodtione 
of  two  former  tenants  of  the  estate  in  corrobora- 
tion. These  depositions  contained  statements 
respecting  the  extent  of  the  estate,  and  tended  to 
prove  that  the  locus  in  quo  could  have  formed  no 
portion  thereof.  The  plaintiff  claimed  under  B., 
and  the  defendant  on  the  record  was  tenant  to 
M.,  who  was  the  real  defendant  in  the  action  : — 
Held,  that  the  depositions  were  admissible  as  pri- 
mary evidence  of  the  same  facts  against  M.  in  a 
subsequent  action  by  a  stranger  to  the  suit  of  E. 
against  M.  Rirhards  v.  Morgan,  4  B.  &  S.  641 ; 
33  L.  J.,  Q.  B.  114  ;  10  Jur.,  N.  S.  559  ;  9  L.  T^ 
662  ;  12  W.  R.  162. 

Beolarationg  as  to  Pedigree.] — U|x>n  the  trial 
of  an  ejectment  respecting  Blackacre,  between  A. 
and  B.,  in  which  it  was  necessary  for  A.  to  prove 
that  he  was  the  legitimate  son  of  S. ;  A.,  after 
proving  by  other  evidence  that  8.  was  his  re- 
puted father,  offered  to  give  in  evidence  a  depo- 
sition made  by  S.  in  a  cause  in  chancery,  insti- 
tuted by  A.  against  C,  in  order  to  perpetuate 
testimony  to  the  alleged  fact  disputed  by  G.» 
that  he  was  the  legitimate  son  of  S.,  in  which 
character  he  claimed  an  estate  in  remainder  in 
Whiteacre,  which  was  also  claimed  in  remainder 
by  C.  B.,  the  defendant  in  the  ejectment,  did  not 
claim  Blackacre  under  either  A.  or  C,  the  plain- 
tiff and  defendant  in  the  chancery  suit ; — Held, 
by  the  judges,  that  according  to  law  the  deposi- 
tion of  S.  could  not  be  received  upon  the  trial  of 
such  ejectment  against  B.  as  evidence  of  declara- 
tions of  S.,  the  alleged  father,  in  a  matter  of  pedi- 
gree.    Berkeley's  case,  4  Camp.  401. 

Commission.] — Depositions  taken  under  an  old 
commission  may  be  admitted  without  producing 
the  commission,  as  it  may  be  presumed  to  be 
lost ;  alitor,  where  under  a  recent  one.  Baylry 
V.  Wylie,  6  Esp.  87. 

The  bill  and  answer  need  not  be  produced.    lb, 

Katore  of  Interrogatories.]  —  In  an  action, 
the  issue  at  the  trial  being  in  which  of  the  two 
counties  the  locus  in  quo  was  situated,  an  ex- 
emplification of  the  depositions  taken  in  an 
ancient  suit  to  perpetuate  testimony,  to  which  the 
plaintiff  and  defendant  w&re  privies,  is  admissi- 
ble evidence  at  the  trial,  though  it  appeared 
that  the  interrogatories  upon  which  the  aepoei- 
tions  were  framed  were  leading  interrogatories, 
such  as  would  not  have  been  allowed  to  l^  put  at 
the  trial.     Williams  v.  Williams,  4  M.  &  8.  497. 

SffiBOt  of.] — ^An  examined  office  copy  of  a  de- 
position in  chancery  is  admissible  for  the  pur- 
pose of  contradicting  the  testimony  of  the  same 
person  in  a  court  of  law.  Highfield  v.  Pcahe^ 
M.  k  M.  109. 

Where  depositions  in  a  suit  in  equity  are  given 
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in  eTidence  at  law,  and  the  bill  and  answer  are 
also  put  in  to  shew  that  the  depositions  are  ad- 
missible^  the  opposite  counsel  has  no  right  to 
refer  to  the  bill  and  answer  in  his  address  to  the 
jury.  Chuppell  v.  Purday,  14  M.  &  W.  303  ;  14 
L.  J.,  Ex.  258. 

o.  Deorees  and  Orders. 

Identity— Pedigree.] — ^A  decretal  order  in 
chancery,  reciting  the  substance  of  the  bill  and 
answer,  is  admissible,  on  proof  of  pedigree,  to 
establish  the  identity  of  parties  to  the  suit. 
Wharton  Peerage,  12  C.  k  F.  295. 

But  an  answer  alone,  though  sworn  but  not 
filed,  is  not  admissible.    Ih, 

Vatnre  of  Bights.]— On  the  trial  of  a  writ  of 
right,  a  decree  of  chancery  between  the  father 
of  the  tenant  and  certain  other  persons  in  no 
way  connected  with  the  demandant,  brought  to 
establish  the  will  under  which  the  tenant's  title 
arose,  and  by  which  decree  the  court  directed, 
that  the  estates  were  to  be  considered  as  belong- 
ing to  the  tenant's  father,  the  deyisee,  and  that 
he  should  be  let  into  possession,  and  have  all  the 
title-deeds  delivered  to  him,  is  pro|)erly  admitted 
for  the  purpose  of  explaining  the  character  in 
which  the  devisee  took  possession  of  the  estate. 
Davie*,  dem.,  Laumdes.  ten.,  7  Soott,  N.  R,  141  ; 
6  M.  &  G.  47. 

On  an  issue  as  to  the  existence  of  an  imme- 
morial right  of  the  deputy  day-meters  of  the  city 
of  London  to  the  exclusive  right,  by  themselves 
and  their  servants,  of  measuring,  shovelling,  un- 
loading, and  delivering  all  oysters  brought  in 
any  vessel  for  sale  to  the  port  of  London,  and  to 
receive  a  reasonable  compensation  for  so  doing  : 
— Held,  that  a  decree  of  a  court  of  equity,  in  a 
cause  between  third  parties,  touching  the  same 
right,  whereby  an  issue  was  directed  to  try 
whether  certain  sums  were  a  reasonable  recom- 
pense, was  admissible.  Layhovm  v.  CrUp,  4  M. 
k  W.  320  ;  8  C.  &  P.  397  ;  1  H.  &  H.  326. 

Adfliiuibility  of  Copy,  where  Original  Lost] 
— To  support  the  proof  of  a  custom  for  the  lord 
of  a  manor  to  take  only  one  heriot  from  a  tenant, 
whatever  the  number  of  his  holdings  might  be, 
a  paper,  purporting  to  be  a  copy  of  an  old  decree 
of  the  Court  of  Chancery,  in  a  suit  between  a 
copyholder  and  the  lord,  produced  by  a  witness, 
who  succeeded  his  brother  as  lord  of  the  manor, 
and  who  stated  that  he  had  found  it  amongst 
his  brother's  papers,  is  admissible,  as  against  a 
subsequent  lord,  evidence  having  been  given 
of  an  ineffectual  search  for  the  original.  Price 
V.  Woodhouse,  3  Ex.  616  ;  18  L.  J.,  Ex.  271. 

Original  Order.] — The  document  delivered  out 
by  the  registrar  of  the  Court  of  Chancery,  as  the 
order  of  the  court,  is  the  original  order ;  and  to 
make  it  evidence,  it  is  not  necessary  that  it 
should  be  compared  with  any  book  of  the  orders 
of  the  court.  Ludlow  (^Afayor.  «5*^«)  v.  CiiarWm, 
9  C.  &  P.  242. 

EflTeet  o£]— Orders  of  the  Court  of  Chanoery 
will  be  inadmissible  in  evidence  as  not  amount- 
ing to  any  final  decree,  or  containing  any  adju- 
dication of  the  court  upon  the  right  of  the 
Iiarties,  bat  merely  directing  the  continuance  of 
a  certain  state  of  things  pendente  lite.  Pim  v. 
Curell,  6  M.  &  W.  234. 

A  final  decree  upon  a  sum  ascertained  is  equal 


to  a  judgment ;  but  a  mere  decree  for  an 
account  of  the  plaintiff's  demands,  and  of  the 
personal  estate  oome  to  the  hands  of  the  defen- 
dant, with  a  mere  direction  for  a  payment  out 
of  the  result  of  that  account,  does  not  prevent 
the  executor  praying  a  judgment.  Perry  v. 
Phelipg,  10  Ves.  34. 

In  an  action  upon  a  wager,  whether  a  decree 
of  the  Court  of  Chancery  would  be  reversed  on 
an  appeal  to  the  House  of  Lords,  proof  of  the 
decree  and  reversal  is  sufficient,  without  shewing 
the  previous  proceedings  below  ;  a  copy  of  the 
judgment  of  reversal  is  admissible.  Jories  v. 
Randall,  Cowp.  17  ;  Lofft,  383,  428. 
.  i^mble,  that  a  decree  in  equity  is  admissible 
in  evidence,  without  reciting  the  previous  pro- 
ceedings therein,  or  proving  them,*  where  the 
object  of  its  production  is  to  prove  the  existence 
of  the  decree,  and  not  any  facts  previously  in 
issue  in  the  suit.  Blower  v  Ilollia,  3  Tyr.  356  ; 
1  C.  &  M.  393. 

An  order  for  an  attachment  for  not  paying 
the  costs  of  a  suit  in  equity  is  in  itself  primi 
facie  evidence  that  a  suit  had  been  pending.    lb. 

Bill  of  Biseoyery.] — A.  brought  an  action 
against  a  sheriff  for  a  false  return  of  nulla  bona 
to  a  fi.  fa.  against  the  goods  of  B.  B.  filed  a  bill 
of  discovery  against  A.,  on  which  there  had  been 
a  decree  or  an  order  that  A.  should  bring  into 
the  Court  of  Chancery  all  letters  written  by  B. 
or  any  other  person  to  him  respecting  the  original 
debt.  A.,  under  this  decree  or  order,  brought  in 
various  letters  : — Held,  that  none  of  them  could 
be  rqad  in  evidence  on  the  part  of  the  defendant 
in  the  present  action,  without  first  putting  in  the 
bill  and  answer.    Iletvitt  v.  Pigott,  5  C.  &  P.  75. 

• 

C.  OTHER   DOCUMENTS, 

1.  Lettebs. 

a.   Bate. 

EfTeot  of.] — The  -date  of  a  letter  is  evidence 
against  the  writer  that  it  was  written  where 
dated.    Anm.,  2  Chit.  194. 

The  date  a  letter  bears  is  prim&  facie  its  true 
date.  Potez  v.  GUmop,  2  Ex.  191  ;  S.  P.,  MaU 
pas  V.  Clements,  19  L.  J.,  Q.  B.  435. 

Quierc,  whether  the  date  a  letter  bears  is 
prim&  facie  its  true  date.  Butler  v.  Mount- 
garrett  (^Viscount),  7  H.  L.  Cas.  633. 

Post-mark.] — The  date  in  the  post-mark  upon 
a  letter  is  prim&  facie  evidence  that  such  letter 
existed  at  the  time  of  that  date ;  but  it  is  neces- 
sary to  prove  that  the  letter  bears  the  genuine 
post-mark  used  by  the  particular  post-office 
whose  stamp  it  purports  to  bear  at  the  time. 
Fletcher  v.  Braddyl,  ^  Stark.  64. 

The  post-office  mark  is  not  conclusive  of  the 
time  when  a  letter  is  posted.  Stocken  v.  Collin 
or  Collins,  7  M.  &  W.  515  ;  9  C.  &  P.  653. 

But  if  a  letter  containing  a  libel  has  the  post- 
mark on  it,  this  is  prim4  facie  evidence  of  its 
having  been  published.  Shipley  v.  Todhunter, 
7  C.  &  P.  580 ;  S.  P.,  Marren  v.  Warren,  1  C, 
M.  &  R.  150  ;  4  Tyr.  850. 

Semble,  if  the  post-mark  of  a  letter  is  given 
in  evidence,  it  ought  to  be  proved,  either  by  per- 
sons from  the  post-office,  or  by  persons  who  are 
in  the  habit  of  receiving  letters  from  the  ix)Ht- 
office.  Woodcock  v.  Houldsworth,  16  M.  k.  W. 
124  ;  16  L.  J.,  Ex,  49. 
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b.    Postiiur  AiMl  DeUwtrtnm- 


—Proof  at  tlie 
porting  of  Eevenl  letters  at  saooesviTe  dates  is 
not  concIosiTe  of  any  of  them  having  been  re- 
ceived at  the  addreits  to  which  they  were  directed. 
JleidpatlCg  eaJte,  Qnmtantimople  and  Alexandria 
lioUU  Company,  /a  rr.  11  L.  B..  Eq.  86  ;  40 
L.  J^  Ch.  39 ;  23  L.  T.  834  ;  19  W.  a  219. 

A  proposed  contract  im  not  binding  on  the  pro. 
poser  nntil  its  acceptance  by  the  other  party  has 
been  commnnicated  to  him,  and  posting  a  letter 
commiinicating  the  acceptance  to  him,  is  not 
sufficient  to  make  it  binding  on  him  if  he  does 
not  in  fact  receive  the  letter.  Brithk  and 
Amrriram  Trltffrapk  Companjf  v.  Colsim.6  L.R., 
Ex.  108  ;  40  L.  J.,  Ex.  97  ;  23  L.  T.  868.  See 
next  eate. 

The  defendant  applied  for  shares  in  the  plain- 
tiff company.  The  company  allotted  the  shares 
to  the  defendant  and  duly  addressed  to  him  and 
posted  a  letter  containing  the  notice  of  allot- 
ment, bat  the  letter  never  was  received  by  him  : 
— Held,  by  Baggallay  and  Tbesiger,  L.  JJ.. 
Bnunwell,  L.  J.,  disnenting,  that  the  defendant 
was  a  fihareholder.  BritUk  and  Ameriean 
Telegraph  Company  v.  CoUan,  rupra,  overruled. 
IltntsehoUl  Fire  In*uranee  Qmipany  v.  Grant.  4 
Ex,  D.  216  ;  48  L.  J.,  Ex.  577  ;  41  L.  T.  298  ; 
27  W.  R.  8.i8— C.  A. 

A  contract  is  complete  when  a  letter  has  been 
posted  accepting  an  offer  which  can  be  accepted 
by  letter  so  nent.  Imperial  Land  Company  of 
2[ar$eUle»,  In  re,  IIarr\ii»  eatte^  7  L.  K..  Ch. 
587  ;  41  L.  J.,  Ch.  621  ;  26  L.  T.  781  ;  20  W.  R. 
690. 

A  oomi>any  being  in  coarse  of  formation,  T., 
in  March,  1866,  sent  a  written  application  for 
shares,  giving  an    imi>erfect  address.      ^Shares 
were  allotted  to  him,  and  notice  of  the  allotment 
posted  on  the  16th  of  March  to  the  address  given 
on  his  application.     This  should  have  reached 
him  on  the  17th,  but  oiwing  to  this  address  being 
imperfect,  it  did  not  reach  htm  at  aU.    Another 
letter  was  posted  on  the  20th,  which  reached 
him  on  the  21st.    On  the  20th  he  posted  a  letter  j 
to  revoke  his  application  for  shares : — Held,  that ; 
as  the  notice  of  the  16th  would  have  reached  i 
him  bat  for  his  giving  a  wrong  address,  its  \ 
being  posted  must  be  taken  as  good  notice  to 
him,  and  that  his  revocation  was  too  late,     /m- 
perial  Land    Comjxiny  of  Marseillei,  In    re, 
TowMend's  eoJte,  13  L.  R.,  Eq.  148  ;    41  L.  J., 
Ch.  198  ;  25  L.  T.  692  ;  20  W.  R.  164. 

When  a  person  has  applied  for  shares,  and 
they  have  been  allotted  to  him,  and  notice  of  the 
allotment  has  been  posted  to  and  received  by  the 
allottee,  the  date  at  which  the  contract  to  take 
the  shares  is  completed  is  the  time  of  the  post- 
ing the  notice :  and  if  the  allottee  sets  up  a 
revocation,  he  must  prove  that  the  letter  of  revo- 
cation was  posted  before  the  notice  of  allotment. 
lb. 

When  an  application  for  shares  in  a  company 
has  been  sent  by  post,  the  contract  to  take  shares 
is  complete  and  binding  from  the  moment  that 
the  letter  announcing  the  allotment  is  put  into 
the  post,  whether  such  letter  subsequently 
reaches  the  allottee  or  not.  Imperial  Land  Com- 
pany of  MarMeilleM,  In  re,  Walrs  ease,  16  L.  R., 
Eq.  18  ;  42  L.  J.,  Ch.  372. 

On  the  28th  June,  1873,  M.  H.  by  deed  agreed 
to  assign  for  value  a  policy,  effected  with  the 
Reliance  Assurance  Society  on  his  own  life,  to  | 


his  father,  who.  on  the  same  day.  by  a  separate 
deed  aasigned  it  to  D.  by  way  of'eqiiitable  mort- 
gage to  ^ecare  a  present  loan  and  fatnre  ad- 
vances. The  parties  were  all  resident  in  Ireland, 
and  a  memorandum  at  foot  of  the  policy  which 
had  been  issued  from  the  Dublin  braneh  office, 
directed  that  notice  of  assignments  shoold  be 
given  at  the  head  office  in  Lcmdon.  Immediately 
upon  the  execution  of  the  deeds  of  the  28th 
June,  D.  prepared  a  formal  notice  of  the  assign- 
ment to  toe  father,  in  whose  name  and  at  wlnose 
request  it  was  signed  by  him  and  addressed  and 
posted  in  Dublin  to  B.,  the  society's  secretary  at 
the  London  office.  M.  H.,  the  son,  was  adjudi- 
cated a  bankrupt  in  January,  1874.  and  died  in 
the  following  August,  when  lus  asngnees  in  bank- 
ruptcy gave  notice  to  the  LcMidoa  office,  and 
claimed  the  proceeds  of  the  policy  as  having  been 
in  his  order  or  disposition  at  the  time  of  his 
adjudication,  B.  depwing  that  D.'s  notice  had 
never  reached  the  London  office: — Held,  per 
Ball,  C,  that  the  notice  having  been  duly  posted, 
must  be  presumed  to  have  reached  its  destina- 
tion ;  ana,  per  Christian,  L.  J.,  that,  irrespec- 
tively of  the  question  whether  the  notice  was 
actually  received  at  the  office,  the  mere  posting 
of  it  was  effectual  to  prevent  the  policy  from 
being  in  the  order  or  disposition  of  the  bankrupt 
at  the  date  of  his  bankruptcy  by  the  consent  and 
permission  of  the  true  owner  within  the  meaning 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1857 
(20  &  21  Vict.  c.  6<J),  s.  313.  Hiehey,  In  re.  10 
Ir.  R.,  Eq.ll7. 

inthdnwal  hefiire  Aeetptaaee.] — An  offer  in 
writing  for  the  sale  of  real  estate,  giving  time 
for  the  acceptance  of  the  offer,  cannot  be  con- 
verted into  a  binding  contract,  if  at  any  time 
before  acceptance  the  person  to  whom  the  offer  is 
made  becomes  aware  of  its  withdrawal,  idthough 
formal  notice  of  such  withdrawal  may  not  be 
given  to  him.  Diclcinjton  v.  Doddt.  2  Ch.  D.  463  : 
45  L.  J.,  Ch.  777  ;  34  L.  T.  607  ;  24  W.  B.  594— 
C.  A. 

The  defendants  offered  goods  to  the  plainti^ 
by  a  letter  posted  on  the  1st  of  October ;  the 
plaintiffs  received  the  offer  on  the  11th  and 
accepted  it  by  telegram  on  the  same  day,  and  by 
letter  on  the  15th.  On  the  8th  of  October  the 
defendants  posted  to  the  plaintiffs  a  letter  with- 
drawing the  offer.  This  letter  reached  the 
plaintiffs  on  the  20th : — Held,  by  liindley,  J., 
that  the  withdrawal  was  inoperative,  a  complete 
contract  binding  both  parties  having  been  entered 
into  on  the  1  Ith  of  October  when  the  plaintiffs 
accepted  the  offer  of  the  Ist,  whidi  they  had  n<» 
reason  to  suppose  was  withdrawn.  Byrne  v. 
Van.  Tienhoren,  5  C.  P.  D.  344  ;  49  L.  J.,  C.  P. 
316 ;  42  L.  T.  371  ;  44  J.  P.  667. 

BsToeatioii  of  Offisr,  when  effisctiye.]— The  de- 
fendant, being  possessed  of  warrants  for  iron. 
Avrote  from  London  to  the  plaintiffs  at  Middles- 
borough,  asking  whether  they  could  get  him  an 
offer  for  the  warrafnts.  Further  correspondence 
ensued,  and  ultimately  the  defendant  wrote  to 
the  plaintiffs  fixing  40/r.  per  ton,  nett  oish,  as  the 
lowest  ])rice  at  which  he  could  sell,  and  stating 
that  he  would  hold  the  offer  open  till  the  fol- 
lowing Monday.  The  plaintiffs  on  the  Monday 
morning  at  9.42  telegraphed  to  the  defendant : 
**  Please  wire  whether  you  would  accept  forty 
for  delivery  over  two  months,  or  if  not,  longest 
limit  you  could  give."    The  defendant  sent  no 
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answer  to  this  telegram,  and  after  its  receipt  on 
the  same  day  he  sold  the  warrants^  and  at  1 .25  p.m. 
telegraphed  to  plaintiffs  that  he  had  done  so. 
Before  the  arrival  of  his  telegram  to  that  effect, 
the  plaintiffs  having  at  1  P.M.  found  a  purchaser 
for  the  iron,  sent  a  telegram  at  1.34  P.M.  to  the 
defendant  stating  that  they  had  secured  his 
price.  The  defen£int  refused  to  deliver  the  iron, 
and  thereupon  the  plaintiffs  brought  an  action 
against  him  for  nondelivery  thereol  The  jury 
found  at  the  trial  that  the  relation  between  the 
parties  was  that  of  buyer  and  seller,  not  of 
principal  and  agent.  The  state  of  the  iron 
market  was  very  unsettled  at  the  time  of  the 
transaction,  and  it  was  impossible  to  foresee 
when  the  plaintiffs*  tel^ram  was  sent  at  9.42  A.M. 
how  prices  would  range  during  the  day  : — Held, 
by  Lush,  J.,  that  under  the  circumstances  the 
plaintiffs*  telegram  at  9.42  ought  not  to  be  con- 
strued as  a  rejection  of  the  defendant's  offer, 
but  merely  as  an  inquiry  whether  he  would 
modify  the  terms  of  it,  and  that,  although  the 
defendant  was  at  liberty  to  revoke  his  offer 
Ixifore  the  close  of  the  day  on  Monday,  such 
revocation  was  not  effectual  until  it  reached  the 
plaintiffs ;  consequently  the  defendant's  offer 
was  still  open  when  the  plaintiff  accepted  it, 
and  the  action  was,  therefore,  maintainable. 
TooA^  V.  Ojcley  (3  T.  R.  653)  discussed.  Stetewum 
V.  McLean,  5  Q.  B.  D.  346  ;  49  L.  J.,  Q.  B.  701  ;  42 
L.  T.  897  ;  28  W.  R.  916. 

A  letter  making  an  offer,  adding,  "send  a 
reply  by  return  of  jKDSt,"  is  conditional,  and  does 
not  constitute  a  contract  in  the  absence  of  a 
reply  ;  and  the  subject  of  the  letter  having  been 
sent  to,  but  not  actually  received  by,  the  defen- 
dant : — Held,  no  delivery  to  him,  Kirhy  v. 
Trotter,  1  F.  &  F.  544. 

If  a  person  who  receives  a  letter  containing 
the  terms  of  a  proposed  agreement  writes  an 
answer  reciting  those  terms,  and  declaring  his 
acceptance  of  them,  he  cannot,  in  any  way,  vary 
the  effect  of  them  without  distinctly  calling  the 
attention  of  the  party  making  the  offer  to  the 
fact  of  his  desire  to  do  so.  Enfjlhh  and  Foreign 
Credit  Company  v.  Ardvin,  5  L.  R.,  H.  L.  64  ; 
40  L.  J.,  Ex.  108. 

Beelaiming  after  Posting.]— A  banker  at 
Lyons,  posted  a  letter  containing  bills  of  ex- 
change to  D.  in  London,  but  before  the  departure 
of  the  mail  he  received  a  telegram  from  D., 
telling  him  to  remit  nothing.  The  banker  ac- 
cordingly sent  to  the  post-office  to  reclaim  his 
letter,  which  by  the  regulation  of  the  French 
post-office  he  was  entitled  to  do  on  complying 
with  certain  formalities.  By  mistake  the  for- 
malities were  not  observed,  and  the  letter  was 
forwarded  to  its  destination.  In  the  meantime 
D.  had  filed  a  petition  for  liquidation  : — Held, 
that  the  property  in  the  bills  did  not  pass  to  the 
trustee.  Cotp,  Ex  jmrte,  Dptczc,  In  re,  9  L.  R., 
Ch.  27  :  43  L.  J.,  Bk.  19  ;  29  L.  T.  598  ;  22 
W.  R.  39. 

Posting  within  Jurisdiction.]— The  defendant 
posted  a  letter  at  a  ])ost-office  within  the  juris- 
diction of  the  Lord  Mayor's  Court  of  London 
addressed  to  and  received  by  the  plaintiff  out- 
side the  jurisdiction.  This  letter  contained  the 
following  order  :  "  Please  send  in  at  once  (to 
office  for  us  to  pack)  four  hundredweight  old 
brown  Windsor  soap.'*  The  plaintiff  did  not 
reply  accepting  the  offer,  but  sent  the  goods 
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ordered  to  the  defendant's  office  within  the  juris- 
!  diction  : — Held,  that  the  contract  was  made 
within  the  jurisdiction,  and  that  the  posting  of 
the  order  within  the  jurisdiction  was  the  making 
of  the  offer  within,  and  delivery  of  the  eoo£ 
within,  the  acceptance  of  it  ^nthin.  Taylor  v. 
Jimes,  1  C.  P.  D.  87 ;  45  L.  J.,  C.  P.  110 ;  34 
L.  T.  131. 

Proof  of  Posting.] — To  prove  the  sending  of  a 
letter  by  the  plaintiff  to  the  defendant,  a  clerk 
of  the  plaintiff  deposed  that  he  made  up  the 
letters  of  which  this  was  one,  and  placed  them 
in  a  box  in  the  room  where  he  sat,  and  that  the 
public  postman  invariably  called  every  day  and 
took  the  letters  from  that  box  : — Held,  that  such 
delivery  to  the  postman  was  evidence  for  the 
jury  that  the  letters  had  gone  to  the  post-office. 
Shilhcck  V.  Oarhett,  7  Q.  B.  846  ;  14  L.  J.,  Q.  B. 
338  ;  9  Jur.  939. 

To  prove  the  posting  of  letters,  the  party  whose 
duty  it  was  to  post  them  should  be  called. 
Ireland  v.  »Stiff,  1  F.  &  F.  240. 

A  letter  allowed  to  be  proved  which  had  been 
given  to  a  servant  to  be  posted  without  any  direct 
evidence  that  it  had  been  posted  or  received,  it 
being  shewn  that  at  the  time  at  which,  if  posted, 
it  would  have  arrived,  a  letter  did  reach  the 
house  to  which  it  had  been  addressed.  Smith  v. 
Qghorn,  1  F.  &  F.  267. 

An  agreement  to  employ  the  plaintiff  in  a 
particular  capacity  cannot  be  inferred  from  the 
direction  upon  a  letter  addressed  by  the  defen- 
dant to  the  plaintiff  in  that  character,  the  letter 
itself  relating  to  the  quantum  of  salary  onlv. 
Chiodi  V.  \Vater«,  1  Stark.  335. 

A  witness  produced  a  copy  of  a  letter  which 
he  said  was  made  by  him,  and  he  swore  that  he 
should  in  the  ordinary  course  of  business  have 
posted  the  original : — Held,  that  this  was 
evidence  of  posting,  and  that,  the  original  not 
being  produced,  the  copy  was  good  secondary 
evidence.  Trotter  v.  Maclean,  13  Ch.  D.  674 ; 
42L.  T.  118;  28  W.  R.  244. 

Presumption.] — Proof  of  the  posting  of  a  letter 
is  not  conclusive  as  to  its  arrival.  Reidjmth'^ 
caste,  11  L.  R.,  Eq.  86  ;  40  L.  J.,  Ch.  39  ;  23  L.  T. 
834  ;  19  W.  R.  219.    Bnt  see  cases  supra. 

And  see  Contbact. 

o.  Contents. 

Admissibility.] — An  L*ish  railway  company 
contracted  with  the  plaintiff  to  carry  certain  pigs 
from  a  station  in  Ireland  through  to  London, 

Sart  of  the  journey  being  performed  on  the  Lon- 
on  and  North- Western  Railway.  In  an  action 
against  the  Irish  company  for  breach  of  con- 
tract in  failing  to  carry  the  pigs  to  London 
within  a  reasonable  time,  a  letter  from  I,  T.,  an 
agent  of  the  London  and  North-Westem  Rail- 
way Company,  to  the  plaintiff,  was  admitted  in 
evidence,  subject  to  tne  defendant's  objection, 
which  stated  :  "  Mr.  S."  [the  defendant's  traffic 
manager]  "  writes  that  the  pigs  arrived  at  Dublin 
on  the  29th  of  October,  but  as  the  company"  [the 
defendants]  "  only  advised  us  about  half-an-hour 
before  they  arrived,  and  having  more  on  hand 
than  could  be  shipped  that  day,  they  were  not 
sent  forward  until  the  30th  of  October :  "—Held, 
1st,  that  the  letter  was  properly  received,  although 
the  written  document  to  which  it  referred  was 
not  produced ;  2ndly,  that  the  letter  was  evi- 
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dence  of  unreasonable  delay  in  the  carriage. 
Huddy  V.  Midland  Great  Weste7ii  BaiUoay 
ComjHiny,  8  L.  R.,  Ir.  224. 

Inolofure.] — A  letter  inclosing  a  note  may  be 
read  in  evidence  as  a  declaration  accompanying 
an  act  to  shew  for  what  purpose  the  note  was 
sent.    Bruce  v.  JIurly,  1  Stark.  23. 

In  an  action  for  goods  sold  and  delivered,  the 
question  turned  upon  whether  a  piece  of  cloth 
had  been  returned  by  the  defendant  to  the 
plaintiff.  The  production  of  a  note  by  the  defen- 
dant, in  which  the  plaintiif  requested  him  to  re- 
turn the  piece,  is  primd.  facie  evidence  to  shew 
that  the  piece  has  been  returned.  Shepherd  v, 
Carrie.  1  Stark.  454. 

Indorfement.] — In  an  action  by  the  assignee 
of  an  insolvent,  a  letter  "WTitten  by  the  defen- 
dant was  given  in  evidence ;  on  the  back  of  it 
something  had  been  written  by  the  insolvent : — 
Held,  that  the  defendant's  counsel  was  entitled 
to  have  that  read.  Daglei^hj,  Daddy  5  C.  &  P. 
238. 

Secondary  Svidenoe.] — ^After  notice  to  produce 
a  letter  written  by  the  plaintiff  to  the  defendant, 
parol  evidence  of  its  contents  may  be  given  by 
any  one  who  recollects  the  contents,  although  it 
is  in  the  plaintiffs  power  to  produce  the  clerk 
who  wrote  the  letter.  Liehman  v.  Pool&y,  I 
Stark.  167. 

But  in  such  case  the  contents  cannot  be  proved 
by  the  production  of  a  copy  of  the  original  copy. 
Ih, 

d.   Futtinff  in  and  Reading. 

Purpose.] — ^A  party  has  a  right  to  call  for  and 
have  read  a  letter  making  a  demand  on  the 
other  party,  for  the  purpose  of  proving  the  de- 
mand, though  the  counsel  for  the  other  party 
offei-s  to  admit  the  demand.  The  statement  of 
facts  in  such  letter  is  not  evidence  of  the  facts, 
but  only  of  their  having  been  communicated  to 
the  other  side.  Whitehead  v.  Scatty  1  M.  & 
Rob.  2. 

What  Part  of  Correspondence.^ — It  was  pro- 
posed on  the  part  of  a  plaintiff  to  give  in  evidence 
a  letter  written  by  the  defendant's  attorney, 
whidi  purports  to  be  an  answer  to  a  letter 
written  to  him  by  the  plaintiff's  attorneys  : — 
Held,  that,  if  the  plaintiff's  counsel  put  in  this 
letter  of  the  defendant's  attorney,  he  should  also 
call  for  and  put  in  the  letter  to  which  it  was  an 
answer,  and  not  leave  it  to  the  defendant  to  put 
in  the  letter  of  the  plaintiff's  attorneys  as  his  evi- 
dence.    WaUim  V.  Moo7'e,  1  C.  &  K.  626. 

If  a  defendant  gives  in  evidence  a  letter  of 
the  plaintiff,  which  purports  to  be  an  answer  to 
a  letter  of  the  defendant,  the  defendant  is  not 
bound  to  give  his  own  letter  in  evidence,  even  if 
the  other  side  desires  it ;  but  the  plaintiff's 
counsel  may  put  in  the  defendant's  letter  as  his 
evidence,  or  comment  on  its  not  being  given  in 
evidence.    J)e  Medina  v.  Owejij  3  C.  &  K.  72. 

Where  the  plaintiff  puts  in  evidence  letters  of 
the  defendant  selected  out  of  a  correspondence, 
the  defendant  is  not  entitled  to  put  in  the  inter- 
mediate letters,  unless  expressly  referred  to  by 
those  put  in  by  the  plaintiff.  Sturge  v.  Bu- 
chanan, 2  M.  &  Rob.  90. 

On  cross-examination  some  letters,  written  by  | 


a  w^itness  who  was  not  a  party  in  the  cause,  were 
put  into  her  hand,  and  she  was  asked  to  ex- 
plain the  meaning  of  certain  passages  therein 
contained,  and  whether  what  she  wrote  in  such 
passages  was  true: — Held,  that  the  other  party 
was  entitled  to  have  the  whole  of  such  letters 
read.    Stthith  v.  Priekett,  7  Jur.,  N.  S.  610. 

A  defendant  who  puts  in  evidence  a  corre- 
spondence, consisting  of  several  lett-ers,  between 
himself  and  the  plaintiff,  has  a  right  to  give  in 
evidence  a  letter  written  by  him  to  the  plaintiff, 
in  reply  to  the  plaintiff's  last  letter,  which  bore 
date  on  the  day  before  the  defendant's  letter. 
Jlw  V.  2}ayy  7  C.  &  P.  705. 

When  written  without  prejudioe.] — ^A  letter 
from  the  plaintiff's  solicitors  to  the  defendant, 
which  was  followed  in  a  day  or  two  by  another 
letter  guarding  against  prejudioe  to  the  plaintiff's 
legal  and  other  rights,  was  not  allowed  to  be 
used  by  the  defendant  as  evidence  for  any  pur- 

re  of  his  defence.     Peacock' y.  Harper ^'t^  W. 
109. 

The  defendant  being  sued  on  a  bill  of  exchange 
drawn  and  indorsed  by  him,  wrote  to  the  plain- 
tiff's attorney  in  a  letter  headed  "  Without  pre- 
judice," as  follows :  "  I  never  had  any  notice  of 
dishonour  of  this  bill,  but  if  the  debt  will  be 
accepted  without  costs,  I  do  not  want  Mr.  Holds- 
worth  to  be  the  loser  of  it,  and  I  would  give  a 
cheque."  Thereupon  the  plaintiff  took  out  a 
rule  to  discontinue  the  action  on  payment  of 
costs,  which  were  afterwards  taxed  and  paid  by 
him.  Before  the  costs  were  paid  the  plaintiff 
commenced  another  action  on  the  bill  against 
the  defendant,  and  at  the  trial  offered  the  letter 
as  evidence  of  waiver  of  notice  of  dishonour,  and 
it  was  admitted,  and  the  jury  found  for  the 
plaintiff : — Held,  that  the  letter  was  a  condi- 
tional offer  to  waive  notice  of  dishonour,  which 
became  absolute  when  the  plaintiff  accepted  the 
terms  by  discontinuing  the  first  action  and  fore- 
going costs,  and  was  therefore  rightly  admitted. 
ItoldswoHhy.  Dinudale,  24  L.  T.  360  ;  19  W.  R. 
798. 

A  letter  from  a  debtor  which  is  stated  to  be 
"without  prejudice,"  can  never  be  relied  upon 
to  take  the  case  out  of  the  Statute  of  Limitations, 
for  such  a  letter  does  not  amount  to  a  new  con- 
tract, but  is  merely  an  offer  which,  if  not  simply 
accepted  by  the  creditor,  is  intended  to  have  no 
effect"  at  all.  Riter  Steamer  Onnjuxny,  In  re, 
Mitchell,  Ke  pai-tc,  6  L.  R.,  Ch.  822 ;  25  L.  T, 
319;  19  W.  R.  1130. 

Where  letters  are  written  "  without  pre- 
judice," with  a  view  to  a  compromise,  they  can- 
not be  given  in  evidence,  /foghtan  v.  Hoghton, 
16  Beav.  278  ;  21  L.  J.,  Ch.  482  ;  17  Jur.  99. 

Where  a  letter  is  expressed  to  be  written 
"  without  prejudice,"  although  it  cannot  be  used 
against  the  writer,  there  is  nothing  to  prevent 
the  writer  himself  using  it.  Williams  v. 
Thomas,  2  Dr.  &  Sm.  29  ;  31  L.  J.,  Ch.  674  ; 
8  Jur.,  N.  S.  250 ;  7  L.  T.  184. 


Effect  on  Subsequent  Letteri.] — ^Where  a 


letter  is  expressed  to  be  written  "  without  pre- 
judice," the  reply  to  it  cannot  be  used  in  eri- 
dence,  though  not  similarly  gaardcd.  Paddock 
V.  Forrester,  3  Scott,  N.  R.  734  ;  3  M.  &  G. 
903. 

When  a  negotiation  for  a  compromise  is  com- 
menced by  one  letter  "written  vrithout  prejudice," 
the  whole  is  protected.  Harris,  Ej? parte,  Harris, 
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In  re,  10  L.  B.,  Ch.  264  ;  44  L.  J.,  Bk.  38  ;  32  L. 
T.  417  ;  23  W.  R.  631. 

Private  and  ConfidentiaL] — Where  a  party  to 
an  action  sends  letters  marked  **  private  and 
confidential "  to  the  other  party  containing 
threats  of  committing  a  contempt  of  court,  he 
cannot  by  so  marking  them  impose  on  the  other 
party,  who  had  refused  to  hold  any  personal 
communication  with  him,  any  condition  as  to 
the  way  in  which  the  letters  might  be  used. 
JCitcat  V.  SJtarjf,  48  L.  T.  64. 


e.  Copies  and  Drafts. 

To  Prove  Sending.] — The  fact  of  copies  of 
letters  being  kept  in  a  merchant's  letter  book, 
is  evidence  against  the  party  of  the  lettere  having 
been  sent.  Sturge  v.  Buchanan,  2  P.  &  D.  573  ; 
10  A.  ac  £.  598 ;  2  M.  &  Bob.  90. 

An  entry  of  a  letter  in  a  merchant's  letter- 
book  produced  by  the  clerk  who  copied  it,  who 
gave  evidence  that  after  copying  letters  it  was 
the  custom  in  the  office  to  return  them  to  the  de- 
fendant to  seal,  and  that  either  he  or  another 
clerk  always  carried  the  letters  to  the  post-office, 
but  neither  of  the  clerks  recollected  the  par- 
ticular letter  : — Held,  that  as  the  letters  were, 
after  being  copied,  returned  to  the  defendant, 
the  entry  could  not  be  read  in  proof  of  the  letter 
being  sent.     Tootey  v.  Williamx,  M.  k.  M.  129. 

An  entry  of  a  deceased  clerk  of  a  merchant 
in  the  letter-book  was  received  in  evidence,  on 
proof  that  it  was  made  in  the  usual  course  of 
business  in  the  merchant's  counting-house. 
Hagedorn  v.  Re\d,  3  Camp.  370  ;  1  M.  &  S. 
667. 

A  press  copy  of  a  letter  proved  to  have  been 
posted  with  the  right  address,  was  admitted  as 
prim&  facie  evidence  that  the  letter  containing  a 
notice  actually  reached  the  party.  Fvtcher  v. 
Hinder,  1  F.  &  P.  367. 


Partionlar  Bate.] — Where  the  defendants 

acknowledged  they  had  received  a  letter  of  a 
particular  date  from  the  plaintiff,  which  upon 
notice  they  did  not  produce  at  the  trial  : — 
Held,  that  an  entry  by  a  deceased  clerk  of  the 
plaintiff,  in  a  letter-book,  professing  to  be  a 
copy  of  a  letter  of  the  same  date  from  the  plain- 
tiff to  the  defendants,  was  admissible  evidence 
of  the  contents  of  the  letter,  on  proof,  that,  ac- 
cording to  the  plaintiff's  course  of  business,  the 
letters  which  he  wrote  were  copied  by  his  clerk, 
and  then  sent  off  by  the  post,  and  that,  in 
other  instances,  the  copies  so  made  by  the  clerk 
had  been  compared  with  the  originals,  and  al- 
wajrs  found  correct.  Pritt  v.  Fairclough,  3 
Camp.  305. 

An  entry  in  a  diary  kept  by  an  agent  is  not 
admissible  to  prove  a  fact  therein  stated,  unless 
it  is  shewn  that  it  was  the  duty  of  the  agent 
to  make  the  whole  entry.  IVotter  v.  Maclean, 
13  Ch.  D.  574,  679 ;  42  L.  T.  118  ;  28  W.  B. 
244. 

When  Admlflsible  as  Secondary  Evidence.] — 
On  the  trial  of  an  action,  a  copy  of  a  letter 
written  by  the  plaintiff*!  agent,  and  referred  to 
by  the  plaintiff  in  his  answer  to  a  bill  in 
chancery,  and  the  original  of  which  letter,  in- 
st-ead  of  being  filed  at  the  Master's  office,  had, 
by  consent  of  the  parties,  been  deposited  for  in- 


spection with  the  plaintiff's  clerk  in  court  in 
the  chancery  sait,  is  admissible  on  the  part  of 
the  defendant  at  law,  without  reading  the 
answer  in  chancery.  Long  v.  Chanqnan,  2  B. 
&  Ad.  286. 

The  giving  in  evidence  by  the  one  side,  with- 
out objection  raised  by  the  other,  a  copy-letter 
from  a  letter-book,  does  not  waive  the  right  of 
the  party  so  giving  it  from  objecting  to  the  other 
side  putting  in  a  letter  between  the  same 
parties  from  the  same  book.  Sheddcn  v. 
Patrick,  2  S.  &  T.  170 ;  30  L.  J.,  Mat.  217. 

Admission  under  a  judge's  order  of  the  copy 
of  a  letter  with  notice  to  produce  the  original, 
does  not  dispense  with  proof  of  the  original. 
Sharp  V.  Lamh,  11  A.  &  E.  805 ;  3  P.  &  D. 
454  ;  4  Jur.  965. 

A  machine  copy  of  a  letter  written  by  the 
plaintiff  to  a  tniid  party  was  allowed  to  be 
given  in  evidence  as  an  admission  on  the  part 
of  the  plaintiff,  though  not  admissible  as  a 
letter,    Nathan  v.  Jacob,  1  F.  &  F.  462. 

Drafti.] — The  agent  of  a  plaintiff  wrote  a 
letter  to  a  witness  abroad,  who  had  been  ex- 
amined under  a  commission.  The  agent  before 
he  wrote  the  letter  shewed  the  draft  of  it  to  the 
plaintiff's  attorney,  who  approved  of  it : — Held, 
that  the  draft  of  the  letter  was  evidence  for 
the  defendant,  as  an  act  done,  without  produc- 
ing the  letter ;  but  that  the  answer  written  by 
the  witness  abroad,  and  sent  to  the  plaintiff  s 
agent,  was  not  receivable.  Rawlins  v.  Dvshrough, 
8  C.  &  P.  321. 

f.    Oonstruotion. 

For  whom.] — At  a  trial  at  Nisi  Prius,  when 
the  question  turns  solely  on  the  construction 
of  a  single  letter,  without  any  other  evidence 
to  explain  it,  the  construction  and  effect  of  the 
letter  is  a  question  of  law  to  be  determined  by 
the  court,  and  ought  not  in  general  to  be  left  to 
the  jury.  Morrell  v.  Frith,  3  M.  &  W.  402  ;  1 
H.  &  H.  100 ;  2  Jur.  619. 

If,  however,  the  evidence  consists  of  several 
letters,  or  of  a  letter  in  connexion  with  other 
evidence ;  or  if  the  question  turns  on  the 
meaning  of  a  'mercantile  document,  then  the 
whole  question  ought  to  be  left  to  the  jury.    lb. 


g.  Proof  by  Antiqxdty. 

Cnstody  and  Age.] — The  defendant  produced 
letters  thirty  years  old,  puiporting  to  be  ad- 
dressed to  her  mother,  and  proved  that  she  was 
living  with  her  mother  at  the  time  of  her  death 
when  her  papers  and  keys  were  given  up  to 
her  : — Held,  that  the  custody  was  proper.  Poe 
d.  TJiomas  v.  Beyiion,  4  P.  &  D.  193  ;  12  A.  & 
E.  431. 

Letters  more  than  thirty  years  old,  produced 
from  the  proper  custody,  prove  themselves.     lb. 


2.  Cheques  and  Counterfoils. 

Eyidence  of  Payment.] — The  steward  of  a 
manor  appointed  C.  his  deputy  to  admit  a  person 
to  a  copyhold  of  the  manor  which  he  had  pur- 
chased ;  and  C.  also  acted  as  his  solicitor  in  the 
purchase.  Ten  days  after  admittance  the  pur- 
chaser gave  C.  a  cheque  for  a  sum  made  up  of 
the  lord's  fine,  the  steward's  fees,  and  C.'s  pro- 
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fessional  charges,  and  this  cheque  was,  at  C/s 
request,  crossed  with  the  name  of  C/s  bankers. 
On  presentment  the  cheque  was  paid  b}'  the 
purchaser's  bankers  to  C.'s  bankers,  but  they 
retained  the  money  to  balance  his  overdrawn 
account.  In  an  action  by  the  lord  against  the 
purchaser  for  the  fine : — Held,  that  there  was 
evidence  to  support  a  plea  of  payment,  and  that 
])ayment  by  the  crossed  cheque  was  a  mode  of 
payment  which  discharged  the  purchaser  as  soon 
as  the  cheque  was  cashed,  bridges  v.  Garrett, 
5  L.  R.,  C.  P.  451  ;  39  L.  J.,  C.  P.  251  ;  22  L.  T. 
448  ;  18  W.  R,  815— Ex,  Ch. 

To  prove  payment  of  a  debt  by  the  defendant 
to  the  plaintiff,  a  banker's  cheque  drawn  by  the 
defendant  on  his  bankers,  and  which  appeared 
to  have  been  received  by  the  plaintiff,  is  evidence 
to  go  to  the  jury  of  the  payment.  JS/^  v.  Bar- 
Hvtt,  3  Esp.  196 ;  S,  P.,  Boiwcll  v.  Smith,  6  C. 
iV:  P.  60. 

Proof  of  the  delivery  and  payment  of  a  cheque 
to  the  plaintiff  is  not  sufficient  evidence  of  a  debt, 
in  order  to  support  a  set-off,  unless  it  is  shewn 
upon  what  consideration,  and  under  what  cir- 
cumstances, the  cheque  was  given.  Aubert  v. 
Walshy  4  Taunt.  293. 

The  acceptance  by  a  creditor  of  a  cheque  in 
his  favour,  drawn  by  his  debtor,  operates  as  pay- 
ment unless  dishonoured.  Pearee  v.  Darh,  1 
M.  &  Rob.  365. 

The  mere  fact  of  a  person's  drawing  such  a 
cheque  in  favour  of  another  is  not  evidence  of  a 
debt,  but  rather  evidence  of  payment.    Ib» 

The  mere  circumstance  of  a  cheque  being  made 
payable  to  a  pei*pon,  and  his  receipt  of  the  money, 
is  not  evidence  that  the  drawer  gave  it  to  him. 
Llmjd  V.  SandilamU^  Gow,  13. 

Amount.] — A.,  being  indebted  to  B.  in  125/. 
1*,  9d,  for  goods  sold  and  delivered,  gave  B.  a 
cheque  for  UK)/,  payable  on  demand,  which  B. 
accepted  in  satisfaction  : — Held,  a  good  accord 
and  satisfaction.  Cumber  v.  Waiw  (Stra.  426)  and 
Sibree  v.  Tripp  (15  M,  &  W.  23)  observed  upon. 
Ooddard  v.  O'Brien,  9  Q.  B.  D.  37 ;  46  L.  T. 
306  ;  30  W.  R.  549. 

When  Unstamped.] — The  same  evidence  is 
admissible  in  a  civil  action  to  prove  a  fi*aud 
committed  by  a  third  party,  as  if  he  himself  was 
indebted.  Therefore,  in  an  action  for  money 
had  and  received,  where  it  was  necessaiy  for  the 
plaintiff  to  prove  that  the  property  had  been 
obtained  from  him  fraudulently,  by  means  of 
a  cheque  given  by  a  third  party  : — Held,  that 
the  cheque,  though  unstamped,  was  admissible 
against  the  defendant,  who  was  no  party  to  the 
fraud.  KcaUe  v.  Payne,  3  N.  &  P.  531 ;  8  A.  & 
E.  655 ;  1  W.,  W.  &  H.  383 ;  3  Jur.  40. 

In  an  action  on  a  chetiue,  where  the  instrument 
was  put  in  and  read  without  objection,  but  it 
afterwards  appeared  that  it  was  post-dated  : — 
Held,  that,  being  unstamped,  it  could  not  be 
given  in  evidence,  and  that  the  objection  need 
not  be  taken  on  the  first  production  of  the 
cheque.  Field  v.  Woods,  2  N  &  P.  117  ;  6  A.  & 
E.  114 ;  6  D.  P.  C.  23  ;  8  C.  &  P.  52. 

Counterfoil!.] — A  managing  director  of  a  com- 
pany was  indicted  for  misapplying  to  his  own 
use  an  order  for  payment  of  4,000/.,  the  property 
of  the  company.  In  the  course  of  the  trial  evi- 
dence was  given  that  he  had  promised  to  send 
a  cheque  for  4,000/.  to  A.  on  the  16th  August. 


The  cheque  itself  could  not  be  found,  but  in  the 
counterfoil  book  was  one  for  4,000/.  in  favour 
of  A.,  following  a  counterfoil  dated  the  16th 
August : — Held,  that  this  counterfoil  was  admi^ 
sible  against  the  prisoner.  Beg,  v.  Wilkimon^ 
10  Cox,  C.  C.  637. 


3.  RECEIPT& 

Eridenee  of  Pa7ment.]~Under  the  RaiU-ay? 
Clauses  Act,  1863,  s.  12,  where  a  railway  forma 
a  junction  with  another  railway,  the  company 
with  whose  railway  the  junction  is  made  is  em- 
powered to  erect  such  signals  and  conveniences- 
incident  to  the  junction  as  may  be  necessary  for 
the  prevention  of  danger  to  or'interference  with 
the  traffic  at  or  near  the  junction ;  and  the  ex- 
penses of  erecting  and  maintaining  such  8ignal» 
and  conveniences,  are  at  the  end  of  each  half- 
year  to  be  repaid  by  the  company  making  the 
junction.  To  prove  payment,  the  plaintiff's 
secretary  stated  that  he,  on  the  25th  of  February, 
sent  to  the  persons  who  did  the  work  a  cheque 
for  the  amount  of  their  bill,  and  got  from  them 
by  return  of  post  (on  the  26th)  a  receipt,  and 
the  cashier  of  the  latter  stated  that  he  received 
the  cheque  at  9  a.m.  on  the  26th  as  payment, 
and  sent  a  receipt: — Held  (Bovill,  C.  J.,  dis- 
sentiente)  that  the  receipt  was  admissible,  with 
the  other  facts,  to  prove  payment  on  the  morning 
of  the  26th  of  February  (the  action  having  been 
brought  on  that  day),  without  shewing  that  the 
cheque  was  honoured.  Carmarthen  and  Car- 
digan Baikoay  Chmpany  v.  Manehenter  and 
MUford  Bailway  Company,  8  L.  R.,  C.  P.  685  ; 
42  L.  J.,  C.  P.  262. 

A  receipt  is  not  conclusive  evidence  against 
the  party  who  signs  it.  St  rat  on  v.  Riutall,  2 
T.  R.  366.  And  see  Bawfrman  v.  Badenins,  7 
T.  R.  663  ;  2  Esp.  658. 

A  receipt  in  full  is  conclusive  evidence,  when 
given  under  a  knowledge  of  all  clrcumstancea 
then  depending  between  the  parties.  Aliter, 
when  given  without  such  knowledge.  Br-i*tow 
V.  JEagtman,  1  Esp.  173  ;  Peake,  223. 

The  wordis  "  settled,  Samuel  Hughes,"  at  the 
foot  of  a  bill  of  parcels,  import  a  receipt  and  an 
acquittance.  Bex  v.  Martin,  7  C.  &  P.  549  ;  2 
M.  C.  C.  483. 

A  receipt  is  not  an  estoppel ;  it  is  only  a  prim^ 
&cie  evidence  that  the  money  has  been  paid,  and 
is  open  to  explanation.  Skai/e  v.  Jaeh»on,  5  D^ 
&R.  290;  3B.  &C.  421. 

The  plaintiff,  in  order  to  protect  his  personal 
effects  from  his  creditors,  delivered  the  actual 
possession  of  them  to  the  defendant ;  and  in  order 
that  the  latter  might  appear  to  be  the  real  owner 
he  made  a  priced  invoice  of  the  articles,  and  gave 
a  receipt  to  the  defendant  for  the  amount  as  on 
a  sale : — Held,  that  the  plaintiff,  as  between  him- 
self and  the  defendant,  was  not  estopped  from 
shewing  the  real  character  of  the  transaction,  so 
as  to  entitle  him  to  recover  back  the  goods  from 
the  defendant.  Bowes  v.  Fttster,  2  H.  &  N.  779 ; 
26  L.  J.,  Ex.  262  ;  4  Jur.,  N.  S.  96. 

A  receipt  in  full  allowed  to  be  she^Ti  to  have 
been  signed  by  mistake.  Cenarini  v.  Bonzaniy 
1  F.  k  F.  339. 

Of  Rents.] — Receipts  for  rents  (produced 

from  the  proper  custody,  given  by  the  tenant's 
father  in  his  own  name,  ^ter  the  date  of  a  fine), 
are  admissible  to  shew  an  exercise  of  ownership 
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by  him.  Davies  v.  Lowndett,  5  Bing.  N.  C.  161 ; 
7  Scott,  22. 

T.  occupied  lands  from  1790  to  1815,  but  had 
ceased  to  occupy  them  before  the  time  of  his 
death.  At  T.'s  death,  among  his  papers  were 
found  a  series  of  i*eceipts  for  the  rent  of  this  land 
from  1790  to  1804,  signed  by  M.  P.,  sen.,  who 
died  in  1806,  and  a  similar  series  of  receipts  for 
rent  from  1806  to  1815,  signed  by  M.  P.,  jun. 
(the  daughter  of  M.  P.,  sen.),  who  died  in  1826  : 
— Held,  in  ejectment  for  these  lands,  that  these 
receipts  were  receivable  as  evidence  of  the  seisin 
of  M.  P.,  sen.,  and  M.  P.,  jun.  Doe  d.  Blayney 
V.  Samge,  1  C.  &  K.  487. 

On  a  question  relating  to  the  rent  paid  for  a 
particular  property,  a  statement  as  to  receipts 
from  an  agent,  signed  by  a  deceased  principal,  is, 
as  being  against  interest,  equally  admissible  in 
evidence  with  a  statement  by  a  deceased  agent 
AS  to  receipts  from  a  tenant.  But  a  rent-roll 
signed  by  a  deceased  solicitor  who  was  paid  to 
audit  the  accounts  by  testing  the  arithmetic,  but 
not  by  examining  with  vouchers  the  truth  as  to 
alleged  payments,  is  not  admissible  in  evidence, 
either  on  the  ground  of  a  pecuniary  interest  or 
on  the  ground  of  the  audit  having  been  made  in 
the  ordinary  course  of  busine&s.  Vivinn  v.  Moat^ 
Vivian  v.  Wallter,  44  L.  T.  210 ;  29  W.  R.  504. 

Bebutting  Preiumptioii.] — In  an  action  by 
partners  for  a  debt  due  to  the  firm,  where  the 
defendant  gives  in  evidence  &  receipt  by  one 
partner  in  the  names  of  all,  evidence  is  admis- 
sible on  behalf  of  the  plaintiffs,  to  shew  that  the 
receipt  was  fraudulently  given  by  the  one  partner. 
Farrar  v.  Ifutchifuofi,  1  P.  &  D.  437 ;  9  A.  & 
E.  641 ;  2  W.,  \V.  &  H.  106. 

The  usual  acknowledgment  in  a  deed  of  the 
Jreceipt  of  a  sum  of  money  may  be  rebutted  by 
evidence  of  some  subsequent  and  distinct  cir- 
cumstance ;  as,  for  instance,  if  a  cheque  was 
given  at  the  executing  of  the  instrument,  and  it 
was  dishonoured  on  presentment.  Deverell  v, 
Whitm-arsh^  5  Jur.  963. 

Where  Fraud.]— Where  a  receipt  in  full  has 
been  obtained  by  fraud  or  misrepresentation, 
it  will  be  considered  as  a  nullity.  Benson  v. 
Bennett^  1  Camp.  394,  n. 

In  an  action  for  injuries  arising  from  a  rail- 
way accident,  it  was  pleaded  that  the  plaintiff 
had,  upon  payment  of  a  certain  sum,  released 
the  company  fipom  all  further  claim.  He  replied 
that  such  release  had  been  obtained  by  fraudu- 
lent misrepresentation  of  facts,  and  of  the  legal 
effect  of  the  deed  of  release : — Held,  that  the 
fraudulent  misrepresentation  alleged  invalidated 
the  deed.  IlirMchfield  v.  London^  Brightim^  and 
South  Coa^t  Railway  Company^  2  Q.  B.  D.  1  ; 
46  L.  J.,  Q.  B.  1  ;  35  L.  T.  473. 

A  passenger  who  was  injured  by  a  railway  acci- 
dent sent  in  a  claim  for  691 Z.  compensation.  The 
traffic  manager  of  the  company  called  upon  him, 
and  after  some  discussion  tne  passenger  accepted 
400/.,  and  gave  a  receipt  acknowledging  it  to  be  in 
full  dischai^e  of  his  claims.  About  a  year  after- 
wards he  commenced  an  action  against  the  com- 
pany for  further  compensation,  to  which  the 
company  pleaded  that  he  had  accepted  400/.  in 
full  satisfaction  and  discharge  of  the  causes  of 
Action.  The  plaintiff  then  filed  a  bill  to  restrain 
them  from  relying  on  the  plea,  and  from  setting 
up  the  acceptance  of  the  400Z.  or  the  receipt,  as 
a  satisfaction  or  discharge  of  the  damages,  except 
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to  the  extent  of  400Z.  The  bill  did  not  allege 
fraud,  but  that  the  plaintiff  had  signed  the 
receipt  on  the  express  condition  that  he  should 
not  thereby  exclude  himself  from  further  com- 
pensation if  his  injuries  turned  out  more  serious 
than  was  supposed  at  the  time  : — Held,  that,  as 
the  statement  in.  the  receipt  could  be  rebutted 
by  evidence  that  the  plaintiff  did  not  receive 
the  money  in  full  satisfaction  of  all  demands, 
the  whole  case  could  be  tried  at  law  better  than 
in  equity ;  and  that  the  bill  ought  to  be  dis- 
missed. Lee  v.  LaJieoJihire  and  Yorkshire  Bail- 
way  Company,  6  L.  R.,  Ch.  527 ;  25  L.  T.  77 ; 
19  W.  R.  729. 

The  plaintiffs,  through  the  introduction  of  R., 
entered  into  a  contract  with  B.  de  M.  for  the 
supply  of  goods.  During  the  negotiations  for  a 
second  contract,  R.  falsely  represented  that  B. 
de  M.  would  not  complete  it  without  the  advance 
of  an  extra  sum  by  the  plaintiffs,  on  which  R. 
was  also  to  have  a  commission.  The  plaintiffs 
accordingly  paid  R.  a  sum  of  money  in  part  dis- 
charge of  what  was  due  for  such  commission^ 
and  gave  him  a  letter  undertaking  to  pay  the 
rest.  They  subsequently  discovered  the  fraudu- 
lent representations,  and  on  R.  bringing  an  action 
on  the  letter  of  undertaking  against  the  plain- 
tiffs, they  filed  a  bill  to  restrain  the  action  and 
to  make  him  deliver  up  the  letter  of  under- 
taking : — Held,  that  the  fraud  could  be  pleaded 
in  the  action,  and  that  a  court  of  law  was  the 
proper  tribunal,  and  that  there  was  no  equity  to 
compel  R.  to  give  up  the  letter  of  undertaking. 
Fennelly  v.  Ramcclot,  19  W.  R.  966. 

'  To  an  action  for  compensation  for  injuries 
from  a  railway  accident,  the  company  pleaded  a 
receipt  in  full ;  the  plaintiff  then  filed  a  bill 
alleging  the  receipt  to  have  been  obtained  by 
fraud,  and  praying  that  the  company  might  be 
restrained  from  setting  it  up,  but  for  no  further 
relief  : — Held,  that  although  the  plaintiff  might 
have  met  the  plea  by  an  equitable  replication, 
he  was  entitled  to  come  to  equity  for  the)  relief 
needed  for  the  purposes  of  his  action,  and  that 
he  had  rightly  limited  the  prayer  of  his  bill  to 
such  reliel  Stewart  v.  Great  Western  Railway 
Campany,  2  De  G.,  J.  &  S.  319  ;  11  Jur.,  N.  S. 
627  ;  13  L.  T.  79  ;  13  W.  R.  907. 

In  an  action  by  partners  for  a  debt  due  to  the 
firm,  where  the  defendant  tenders  a  receipt  by 
one  partner  in  the  name,  of  all,  evidence  is 
admissible,  on  behalf  of  the  plaintiffs,  to  shew 
that  the  receipt  was  fraudulently  given  by  the 
one  partner.  Farrar  v.  Ilutckinson,  1  P.  &  D. 
437  ;  9  A.  &  E.  641  ;  2  W.,  W.  &  H.  106. 

Beoeipt  on  Writ.] — ^A  receipt  given  by  the 
agent,  indorsed  on  the  back  of  a  writ  issued 
for  the  sum  claimed,  is  admissible  to  prove 
payment  of  that  sum,  between  the  same  parties 
without  calling  the  agent.  Weary  v.  Alderson, 
2  M.  &  Rob.  127. 

By  Collector.] — In  an  action  on  a  bond  against 
a  surety  of  a  deceased  collector  of  taxes,  con- 
ditioned for  the  due  performance  of  his  duty  as 
such,  and  for  delivering  to  the  obligee  all  books 
and  accounts  Intrusted  to  his  care  ;  a  collecting 
book  received  by  him  from  his  predecessor  (for 
the  faithful  delivery  of  which  to  the  obligee  ho 
became  surety,  and  on  the  death  of  the  principal 
it  was  accordingly  delivered  to  such  obligee), 
containing  the  names  of  the  parishioners  re- 
siding within  the  parish  for  which  the  collector 
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was  appointed,  and  the  sums  at  which  they  were 
rated ;  and  wherein  the  usual  mark  was  made 
by  him,  opposite  to  some  of  such  names,  by 
which  he  indicated  the  receipt  of  the  sums 
assessed  on  them  ; — and  receipts  signed  by  him 
for  money  paid  to  him  in  his  official  capacity 
were  pi-oduced  and  received  in  evidence  against 
the  surety,  on  the  execution  of  a  writ  of  in- 
quiry : — Held,  on  a  motion  whether  such  receipts 
.  ought  to  have  been  admitted,  that  the  circum- 
stances of  the  case  did  not  warrant  either  an 
actual  or  implied  authority  by  the  surety  to 
admit  the  receipts  of  the  principal  as  evidence 
against  him.  Uo»s  v.  Watlington,  6  Moore,  35i> ; 
3  B.  &  B.  132, 

When  Unstamped.] — ^^Vhere  a  receipt  for 
money  has  been  given  on  unstamped  paper,  it 
may  be  used  by  a  witness  who  saw  it  given,  to  re- 
fresh his  memory.    Itambert  v,  Cohen,  4  Esp.  213. 

In  an  action  for  a  balance  of  account,  the  de- 
fendant tendered  in  evidence  a  piece  of  paper 
containing  a  debtor-and-creditor  account,  ^vith 
the  balance  of  68if.  9*.  ^d.  struck  in  favour  of 
the  plaintiff.  At  the  bottom  of  this  account  was 
an  acknowledgment  of  the  correctness  of  the 
account,  and  a  receipt  for  the  balance,  signed  by 
the  plaintiff.  This  paper  was  not  stamped :  it  was 
not  tendered  in  evidence  to  prove  the  payment 
of  the  68/.  9*.  4rf.,  that  item  being  admitted  by 
the  plaintiff,  but  merely  to  prove  that  the  plain- 
tiff had  acknowledged  the  correctness  of  the 
account; — Held,  that  this  paper  should  be  re- 
ceived in  evidence  j  but  it  would  have  been 
otherwise  had  the  payment  of  the  sum  men- 
tioned in  the  receipt  been  a  question  in  dispute. 
Matheson  v.  Ross,  2  H.  L.  Cas.  286  ;  13  Jur.  307. 

Where  the  cases  say  that  an  unstamped  receipt 
may  be  given  in  evidence  to  prove  a  collateral 
matter,  they  must  be  taken  to  mean  a  matter 
wholly  unconnected  with  the  fact  of  payment. 
Ih.     See  Holmes  v.  Six»mith,  7  Ex.  802. 

A  document  containing  .all  the  requisites  to 
make  it  a  valid  contract,  and  purporting  to  be  a 
receipt,  though  by  reason  of  its  being  insuffi- 
ciently stamped  inadmissible  as  such,  may  be 
received  as  evidence  of  the  contract.  Ecaiis  v. 
Prothei-o,  1  De  G.,  M.  &  G.  572  ;  21  L.  J.,  Ch.  772. 

On  Unstamped  Deed.] — A  receipt  indorsed 
on  the  back  or  a  deed  may  be  separately  read 
in  evidence,  though  it  is  a  part  of  an  instru- 
ment requiring  another  stamp.  Odye  v.  Cockney, 
1  M.  &  Rob.  517. 

Foreign  Beceipt.] — An  unstamped  receipt  for 
40/.,  dated  at  Cologne,  was  held  to  be  receivable 
in  evidence  here,  and  the  fact  that  such  a  receipt 
would  not  be  receivable  in  evidence  at  Cologne, 
until  it  had  been  stamped,  on  payment  of  a 
penalty,  would  make  no  difference  .as  to  its  ad- 
missibility here,  as  our  courts  do  not  take  notice 
of  foreign  revenue  laws.  Brhtow  v.  De  Sec- 
qveville,  3  C.  k  K.  64  ;  5  Ex.  975. 

Inferential  Evidence  of  Contract.] — A  master 
of  a  steam-tug,  of  which   the  defendant  was 
o>\Tier,  was  employed  by  the  plaintiff  to  tow  his 
smack  out  of  a  harbour.     In  so  doing,  the  smack 
was  stranded  through    the   negligence  of    the 
master.     The  plaintiff  had,  on   previous  occa- ' 
sions,  hired  the  steam-tug,  and  on  paying  the  ; 
charge  had  received  a  receipt,  upon  the  back  of  ! 
which  was  printed  a  notice  that  the  defendant 


would  not  be  answerable  for  damage  occasioned 
by  any  supposed  negligence  of  his  sen*ant8  : — 
Held,  that  it  was  a  question  for  the  jury  whether 
the  contract  was  made  on  the  terms  printed  on 
the  back  of  the  receipts.  Symonds  v.  Pain,  6 
H.  &  N.  709  ;  30  L.  J.,  Ex.  256. 

Entries  of  Beeeipt8.]-r-&>^'  cases  sub  tit. 
Entries,  aiite,  col.  1192. 

4.  Advertisements. 

Kotice.] — An  advertisement  published  in 
several  daily  newspapers  is  not  evidence  of 
notice  to  any  individual  who  is  not  proved  to 
have  taken  in,  or  to  have  been  in  the  habit  of 
reading,  one  of  the  newspapers  in  which  it  ap- 
peared.   Boy  dell  v.  Dmvim^ndy  2  Camp.  157. 

Evidence  that  an  advertisement  was  inserted 
in  a  country  newspaper,  circulated  at  the  resi- 
dence of  a  party,  is  not  admissible  as  proof  of 
notice  to  the  party  of  the  facts  oontaincSi  in  the 
advertisement,  unless  it  is  shewn  that  he  took 
the  newspaper  in.  Korie^ich  and  Lowestoft 
KaHgation  v.  Tfieobald,  M.  &  M.  163. 

Where  Frand.] — A  contract  was  made  in 

June  by  the  defendant's  son  ;  in  January  follow- 
ing it  was  discovered  that,  in  making  the  con- 
tract, he  had  been  acting  for  his  father  : — Held, 
that  an  advertisements  published  by  the  son  in 
September,  and 'tending  to  shew  fraud  in  the 
transaction  on  the  part  of  the  defendant  and 
his  son,  was  admissible  against  the  defendant. 
Lvcas  v,  Godicin,  3  Bing.  N.  C.  737  ;  4  Scott, 
602  ;  3  Hodges,  114. 

The  defendant,  a  money-lender,  issued  an  ad- 
vertisement headed  *'  Money  on  easy  terms,'* 
and  containing  a  statement  that  money  would 
be  advanced  on  note  of  hand  to,  among  others, 
farmers,  on  easy  terms,  and  on  reversions,  &c.,  at 
5  per  cent.  No  other  rate  of  interest  was  men- 
tioned in  the  advertisement.  The  plaintiff,  a 
farmer,  having  seen  the  advertisement,  went  to 
the  defendant's  office,  and  applied  for  a  loan  of 
100/.  He  swore  that  the  defendant's  agent  then 
told  him  he  could  have  it  at  5  per  cent.,  and 
after  negotiations  agrt^ed  to  take  4^  per  cent., 
and  that  he  executed  a  bill  of  sale,  as  he 
believed,  to  secui*e  100/.  with  interest  at  4 J  per 
cent,  by  weekly  instalments.  The  bill  of  sale 
was  in  fact  a  security  for  the  repayment  of  150/. 
by  weekly  instalments  of  21.  10^. : — Held,  in  an 
action  to  set  it  aside,  that  where  a  man  repre- 
sents to  the  public  by  advertisement  that  he  will 
lend  money  on  easy  terms,  and  af  tenjvards  lenda 
it  on  very  haixi  terms,  the  onus  lies  upon  him  to 
shew  that  he  has  removed  from  a  borrower's 
mind  the  impression  produced  by  such  repre- 
sentation, and  clearly  explained  to  him  the 
terms  on  which  the  loan  had  been  made.  On 
the  evidence,  the  court  believed  the  plaintiff's 
statement  and  set  aside  the  bill  of  sale.  Moor^ 
Jwvse  V.  Wooife,  46  L.  T.  374.  And  see  Bed- 
grave  V.  Ilurd,  20  Ch.  D.  1  ;  61  L.  J.,  Ch.  113  ; 
4.5  L.  T.  485— C.  A. 

Tender.] — ^A  circular  sent  out,  as  follows : 

— "  We  are  instmcted  to  offer  to  the  wholesale 
trade  for  sale  by  tender  the  stock-in-trade  of  A.^ 
amounting  as  per  stock-book  to  2,503/.  13j«.  Id., 
and  which  will  be  sold  at  a  discount  in  one  lot : 
payment  to  be  made  in  cash  :  the  tenders  will 
be'  received  and  opened  at  our  offices,"  does  not 
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amount  to  a  contract  or  a  promise  to  sell  to  the 
person  who  makes  the  highest  tender.  Sjteneer 
V.  Harding,  5  L.  R.,  C.  P.  561  ;  39  L.  J.,  C.  P. 
332  ;  23  L.  T.  237  ;  19  W.  R.  48. 

Auotlon.] — ^An  auctioneer  advertised  in 


newspaper^  that  a  sale  by  auction  would  take 
place  on  a  particular  day  in  a  country  town. 
He^  also  circulated  catalogues  specifying  the 
articles  to  be  sold.  A  person  attended  the  sale 
intending  to  buy  certain  articles  specified  in  the 
catalogue,  but  on  the  day  of  sale  they  were 
withdrawn  by  the  auctioneer : — Held,  that  tiiere 
was  no  implied  contract  by  him  to  indemnify 
the  intended  purchaser  against  the  expense  and 
inconvenience  which  he  had  incurred.  Harris 
V.  Nichersan,  8  L.  R.,  Q.  B.  286  ;  42  L.  J.,  Q.  B. 
171  ;  28  L.  T.  410  ;  21  W.  R.  635. 

See  also  Sale. 

5.  Family  Writings  and  Papebs. 

Family  Bibles,  &o.]— An  entry  in  a  father's 
family  Bible,  an  inscription  on  a  tombstone,  or  a 
pedigree  hung  up  in  the  family  mansion,  are  all 
good  evidence.  Goodrigkt  d.  Stevem  v.  ifoss. 
Cowp.  591. 

But  a  Bible  containing  entries  of  births, 
deaths,  and  marriages,  which  were  not  shewn 
to  have  come  to  the  knowledge  of  any  de- 
ceased members  of  the  family,  is  not  admissible. 
Splentf  V.  Lefevre,  11  L.  T.  114— Jr.  Ex.  Ch. 

The  entry  in  a  family  Bible  of  the  births  of 
children,  made  by  their  mother  shortly  ^ter 
such  births,  is  good  evidence,  in  the  absence  of 
other  and  better  testimony,  such  children  having 
been  neither  baptized  nor  registered.  Ailicrofi 
V.  Powell,  9  L.  T.  638;  12  W.  R.  301— Ir. 
Ex.  Ch. 

Entries  of  pedigree  in  a  family  Bible  or  a 
Testament,  which  is  produced  from  the  proper 
custody,  are  admissible  as  evidence,  without 
proof  of  handwriting  or  authorship.  Iluhhard 
v.  Lee*,  1  L.  R.,  Ex.  255  ;  35  L.  J.,  Ex.  169  ;  14 
L.  T.  442;  4  H.  &  C.  418. 

Upon  the  trial  of  an  ejectment  respecting 
Little  Acre,  between  N.  and  P.,  in  which  it  was 
necessary  for  N.  to  prove  that  he  was  the  legiti- 
mate son  of  T.,  T.  being  at  that  time  dead  :  N., 
after  proving  by  other  evidence  that  T.  was  his 
reputed  father,  offered  to  give  in  evidence  an 
entry  in  a  Bible,  in  which  T.  had  made  such 
entry  in  his  own  handwriting,  that  N.  was  his 
eldest  son,  born  in  lawful  wedlock,  from  J.,  the 
wife  of  T.,  on  the  first  day  of  May,  1778,  and 
signed  by  T.  himself  ;  and  it  was  proved  on  the 
trial,  that  T.  had  declared  "  that  he,  T.,  had  made 
such  entry  for  the  express  purpose  of  establish- 
ing the  legitimacy,  and  the  time  of  the  birth,  of 
his  eldest  son  N.,  in  case  the  same  should  be 
called  in  question,  in  any  case  or  in  any  cause 
whatsoever,  by  any  person,  after  his  death  : " — 
Held,  that  such  entry  in  such  Bible  (or  in  any 
other  book,  or  on  any  other  piece  of  paper) 
could  be  received  to  prove  that  N.  was  the  legi- 
timate son  of  T.,  as  evidence  of  the  declaration 
of  T.,  in  matter  of  pedigree  (but  with  strong 
circumstances  of  suspicion,  on  account  of  its 
particularity).    Berheln/s  case,  4  Camp.  401 . 

In  a  claim  of  peerage,  where  the  question  was, 
whether  the  deceased  peer,  the  father  of  the 
claimant,  had  been  married  or  not,  a  prayer- 
book,  found,  after  the  death  of  the  claimant's 
another,  among  her  papers,  was  received,  and  an 


entry  made  in  her  handwriting,  declaring  the 
fact  of  the  marriage,  read  from  it,  not  as  con- 
clusively proving  that  fact,  but  as  a  declaration 
of  it  made  by  one  of  the  parties  at  the  time. 
Suxsex  Peercufe,  11  C.  &  F.  85  ;  8  Jur.  793. 

The  plaintiffs,  in  order  to  prove  that  the  per- 
son under  whom  they  claimed  was  descended 
from  H.  J.,  produced  an  old  religious  book  con- 
taining the  following  entry  : — "  E.  J.,  her  book, 
15th  June,  1680,  the  gift  of  H.  J.,  her  father." 
It  did  not  appear  by  whom  the  entry  was  made  ; 
but  the  book  contained,  in  other  parts  of  it, 
entries  of  the  births  of  other  members  of  the 
family,  which  were  proved  to  be  their  father's 
handwriting ;  and,  moreover,  the  book  had  been 
preserved  by  the  family  : — Held,  that  the  first- 
mentioned  entry  was  admissible.  Wood  v.  Beau- 
champ,  8  Sim.  26. 

Pedigreei.] — A  pedigree,  made  by  a  person 
with  a  view  to  a  suit  respecting  property,  is  not 
receivable  in  a  claim  of  peerage  by  his  son  to 
prove  his  descent ;  nor  a  case,  stated  for  the 
opinion  of  counsel,  produced  from  the  femily 
papers  of  a  distant  relative  of  the  claimant. 
Slaiie  Peerage  case,  5  C.  &  F.  23. 

Entries  in  a  family  missal  are  admitted  as 
evidence  of  births,  deaths,  and  marriages  of 
members  of  the  family,  just  like  similar  entries 
in  a  family  Bible.    lb. 

In  16Z1,  the  crown  issued  a  commission  to 
authorize  the  College  of  Heralds  to  receive  and 
record  the  family  pedigrees  of  all  such  bene- 
factors as  should  be  willing  to  contribute  sums 
of  money  for  the  rebuilding  of  the  Heralds'  Col- 
lege, before  then  destroyed  in  the  great  fire  of 
London.  A  pedigree  so  furnished  to  the  college 
by  a  member  of  the  family,  and  the  signature  to 
which  was  proved,  was  received  in  evidence,  but 
only  as  a  declaration  of  a  member  of  the  family. 
Shrewaburg  Peerage,  7  H.  L.  Cas.  1 ;  S.  P.,  &ood' 
right  d.  Sterens  v.  Jttons,  Cowp.  591. 

A  pedigree,  "  touching  the  name  and  families 
of  Talbots,"  though  proved  to  be  in  the  hand- 
writing of  a  former  garter  king  of  arms,  not 
being  shewn  to  be  a  book  kept  by  him  in  dis- 
charging his  duty  in  that  office,  is  inadmissible. 
Ih. 

A  paper  in  the  handwriting  of  B.,  found 
in  his  repositories  at  his  death,  and  purporting 
to  give  a  genealogical  account  of  his  family, 
of  which  it  represents  C.  to  have  been  a 
member,  is  admissible  for  the  same  purpose, 
though  never  made  public  in  B.'s  lifetime, 
though  erroneous  in  various  particulars,  and 
professing  to  be  founded  chiefly  on  hearsay. 
Monhtoii  V.  Att.'Oen.,  2  Russ.  &  Mylne,  147. 

A  written  pedigree,  coming  from  the  proper 
custody,  relating  to  the  descent  of  W.  L.,  and 
signed  by  him,  and  purporting  to  bear  date  A.D. 
1733,  is  admissible,  as  a  recognition  by  W.  L.  of 
his  family  descent,  though  it  bears  a  memoran- 
dum in  these  words,  "  Collected  from  parish 
registers,  wills,  monumental  inscriptions,  family 
records,  and  histories,"  and  although  on  the  face 
of  it  it  goes  back  to  a  fabulous  period,  Dariei 
V.  Lowtides,  7  Scott,  N.  R.  141  ;  6  M.  &  G.  471  ; 
12  L.  J.,  C.  P.  506— Ex.  Ch. 

Held,  also,  that  the  document,  being  more 
than  thirty  years  old,  must  be  taken  to  have 
been  made  at  the  period  when  dated ;  and  that 
this  period  being  ante  litem  motam,  it  must 
primft  facie  be  taken  to  have  been  made  ante 
litem  motam.    lb, 
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Old  pedigrees,  produced  from  the  custody  of  a 
person  whose  ancestor  was  connected  by  mar- 
riage with  the  family  described  in  the  pedigree, 
are  admissible  as  evidence  to  shew  the  state  of 
that  family.     Camoyg  Peerage,  6  C.  &  F.  789. 

Other  Family  Pap6n.|| — Letters  addressed  to 
a  lady,  who  had  married  into  a  particular  family, 
produced  from  the  custody  of  a  member  of  that 
family,  who  likewise  possessed  many  other 
family  papers  and  deeds,  and  held  by  descent 
some  of  tne  property  formerly  belonging  to  the 
husband  of  the  addressee  of  the  letters,  are  ad- 
missible, to  shew  in  what  character  she  was  ad- 
dressed by  members  of  her  own  family.  Shrews- 
bury Peerage,  7  H.  L.  Cas.  1, 

A  paper  writing  found  among  an  ancestor's 
papers  in  the  cuSxxly  of  a  stranger  in  blood, 
and  not  signed  by  the  ancestor  nor  by  any  of  his 
family,  is  not  admissible  to  shew  the  state  of  the 
family.     Vanw  Peerage  caee,  5  C.  &  F.  639. 

An  inscription  on  an  old  portrait  of  one  of 
that  fiamily,  produced  from  proper  custody,  is 
admissible  to  shew  the  state  of  a  fomily.  Camoys 
Peerage,  6  C.  &  F.  789. 

Form  of.] — Family  memorials  to  be  admissible 
as  evidence  of  pedigree  must  be  spontaneous, 
and  have  originated  l^fore  any  question  has  been 
raised.  Where,  therefore,  the  document  sought 
to  be  given  in  evidence  was  in  the  form  of  an  affi- 
davit, although  not  sworn,  it  was  held  to  be  ipso 
facto  inadmissible.  Hill  v.  Himt,  19  W.  R.  250. 

6,  MuBAL  AND  Monumental  Inscriptions. 

MonnmeiLtal  Inioriptioxu.] — The  publicity  of 
an  inscription  on  a  tombstone  gives  a  sort  of 
authenticity  to  it,  and,  if  it  remains  uncontra- 
dicted for  a  great  many  years,  it  will,  in  the 
absence  of  evidence  to  the  contrary,  be  taken  to 
be  true.  But  the  rule  as  to  the  authority  of  in- 
scriptions on  tombstones  cannot  be  put  higher 
than  that.    Ua^lam  v.  OroUj  19  W.  R.  968. 

Circumstantial  evidence  is  available  only 
where  the  circumstances  collected  are  consistent 
with  one  state  of  things,  and  one  only.    lb. 

An  inscription,  giving  an  account  of  the 
Moreton  family,  on  the  wall  of  a  chancel  in  a 
church  called  the  Moreton  chancel,  in  which 
some  of  the  family  (who  had  resided  and  had 
property  in  the  parish)  were  buried,  is  good 
evidence  of  pedigree ;  and  the  inscription  having 
been  effaced,  copies  of  it,  one  of  which  had  been 
made  in  pencil,  and  was  afterwards  traced  over 
with  ink  (but  by  whom  it  did  not  appear),  were 
received  as  evidence  of  its  contents.  Slaney  v. 
Wade,  7  Sim.  596  ;  1  Mylne  &  C.  3B8. 

Tombstoiiei.] — A  claimant  to  a  peerage,  after 
his  case  was  referred  to  the  House  of  Lordis,  and 
evidence  taken  on  it,  presented  an  additional 
case,  alleging  an  inscription  on  a  tombstone  in  a 
churchyard  in  Ireland,  which,  if  proved,  would 
sustain  the  claim.  The  tombstone  could  not  be 
produced ;  several  witnesses  from  the  neighbour- 
hood swore  positively  that  they  saw  the  tomb- 
stone and  inscription  about  twenty  years  ago. 
There  was  no  material  discrepancy  in  their 
statements,  nor  were  any  witnesses  called  to 
contradict  them  : — Held,  that  the  evidence  was 
not  sufficiient  of  the  existence  of  the  tombstone 
or  of  the  inscription ;  and  the  n^lect  of  the 
claimant  to  this  material  part  of  his  case  earlier 


induced  a  suspicion  of  fraud,  which  could  not 
be  removed  without  the  production  of  the  tomb- 
stone, or  of  other  witnesses  of  greater  credit 
from  the  neighbourhood.  Tracy  Peerage,  10 
C.  &  F.  154. 

S.  erected  in  a  church  a  monument  to  the 
memory  of  S.,  whom  he  described  in  the  in- 
scription thereon  to  have  been  his  (S.'s)  father. 
The  inscription  had  been  put  up  after  S.  had 
been  engaged  in  a  controversy  as  to  the  relation- 
ship with  Cm  but  it  did  not  directly  relate  to 
that  controversy.  It  was  admitted  in  evidence. 
Shrewsbury  Peerage,  7  H.  L.  Cas.  1. 

An  old  collection  of  monumental  inscriptions 
in  country  churches  is  inadmissible  to  shew  what 
had  been  the  inscription  on  a  partly-defaced 
tomb.    lb. 

An  inscription  on  a  tombstone  is  inadmissible 
to  prove  the  age  of  a  person.  Colrlough  v. 
Smyth,  15  Ir.  Ch.  Rep.  347  ;  10  L.  T.  918.  And 
see  Ooodright  d.  Stevens  v.  Moss,  Cowp.  591 ,  svpra. 

7.  Ancient  Leases,  Agreements,  and 
Title  Deeds. 

AsiignmeiLts.] — The  defendant's  testator  was 
in  possession  of  premises  under  the  will  of 
Papworth,  who  took  by  assignments  from  Thick : — 
Held,  that  a  memorial  of  the  assignment  from 
Thick  to  Papworth,  signed  by  the  latter,  was 
evidence  against  him,  and  those  claiming  under 
him.  Wollaston  v.  Ilaketrill,  3  Scott,  N.  R.  593  ; 
3  M.  &  G.  297. 

A  counterpai*t  of  a  feoffment  by  the  corporation 
to  an  individual  of  land  in  a  town,  produced 
from  among  the  corporation  muniments,  was 
held  inadmissible  in  an  action  by  the  lessee  of 
the  corporation  for  tolls ;  it  appearing  that  no 
rent  was  received  in  respect  of  the  property. 
Laneum  v.  Lorell,  6  Car.  &  P.  441. 

In  ejectment,  to  prove  that  the  land  was  part 
of  the  estate  of  the  plaintiff's  ancestor,  a  counter- 
part of  a  lease,  purporting  to  demise  that  land, 
was  produced  rrom  the  ancestor's  muniment- 
room.  It  was  dated  in  the  ancestor's  lifetime, 
and  appeared  to  be  executed  by  the  person  named 
as  lessee,  but  by  no  one  else.  The  lease  itself 
was  not  produced,  nor  any  excuse  shewn  for  the 
non-production.  No  privity  appeared  between 
the  lessee  and  the  defendant  in  tne  ejectment : — 
Held,  that  the  counterpart  was  admissible. 
Doe  d.  Egrevwnt  (^EarV)  v.  Pulmati,  3  Q.  B.  622  ; 
6  Jur.  1122. 

Part  of  an  old  indenture  relating  to  lands, 
appearing  to  have  been  severed  with  a  sharp  in- 
strument, and  formerly  in  the  custody  of  the 
plaintiff's  steward,  until  litigation  commenced 
between  them,  and  afterwards  handed  over  to 
the  succeeding  steward,  from  whose  custody  it 
is  produced  at  the  trial,  is  admissible  i^inst  the 
plaintiff,  in  support  of  the  case  of  the  defendant, 
who  derived  title  from  the  former  steward.  Roe 
d.  TrwUestown  {Lord)  v.  Ketnmis,  9  C.  &  F.  774. 

Title  Deeds.] — ^Although  the  title-deeds  of  a 
person  seised  of  land  are  not  in  general  admissible 
against  third  persons  to  prove  the  truth  of  the 
facts  therein  asserted,  yet,  where  they  are  offered 
to  shew,  not  that  a  certain  sum  was  due  and 
paid  for  a  rent-charge,  and  not  for  rent  of  land 
in  the  occupation  of  those  who  made  the  pay- 
ment, but  to  shew  what  the  intention  in  making 
that  payment  probably  was,  and  what  they  sup- 
pCMsed  their  rights  and  liabilities  to  be,  the  deeds  axe 
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clearly  admissible.  Att.^Gtfi.  v,  SfepJie7i8,6  De  G., 
M.  &  G.  Ill  ;  25  L.  J.,Ch.  888;  2  Jut.,  N.  S.  61. 
Under  a  rate  for  the  rclief  of  the  poor  of  the 
parish  of  T.,  made  on  the  3rd  of  May,  1858,  a 
person  was  assessed  as  occapier  of  an  estate  in 
that  parish  called  A.  From  1698  down  to  the 
time  the  rate  was  made,  K.  had  maintained  its 
own  poor,  and  had  never  been  charged  with  the 
support  of  the  poor  of  any  other  place.  On  the 
1st  of  April,  1858,  P.,  the  owner  of  a  large  estate 
in  the  parish,  found,  among  the  title-deeds  of 
that  estate  in  his  possession,  an  agreement  dated 
12th  January,  1 698,  purporting  to  be  made  between 
the  owner  of  N.,  of  the  one  part,  and  six  persons 
therein  named  and  described  as  of  T.,  as  well  on 
behalf  of  themselves  as  of  all  the  rest  of  the 
inhabitants  of  T.,  of  the  other.  This  agreement 
recited  that  N.  was  in  the  parish  of  T.,  and  pro- 
vided that,  notwithstanding,  N.  should  thence- 
forth be  in  no  way  liable  to  maintain  or  keep,  or 
be  at  any  charges  or  expenses  in  maintaining 
and  keeping,  any  poor  in  the  other  part  of  that 

S Irish,  but  only  such  poor  as  should  come  from 
. ;  and  that  the  other  part  of  the  parish  should 
be  at  the  cost  of  maintaining  its  own  poor,  but 
not  the  poor  from  N.  The  agreement  contained 
covenants  between  the  parties  for  carrying  out 
this  arrangement.  It  purported  to  be  executed 
by  the  owner  of  N.,  party  to  it,  and  to  be  agreed 
to  under  hand  by  two  inhabitants  of  T.,  other 
than  the  parties  to  it  of  the  second  part.  On  an 
appeal  against  the  assessment,  on  the  ground 
that  N.  was  not  in  the  parish  of  T. : — Held,  that 
this  agreement  was  admissible  in  evidence,  as 
being  an  ancient  document  relating  to  the  in- 
terest of  all  the  estates  in  T.,  and  which  might, 
therefore,  naturally  and  reasonably  be  expected 
to  be  found  among  the  title-deeds  of  a  large 
estate  in  T.,  and,  so,  came  from  the  proper 
custody  ;  that  it  was  decisive  evidence  to  shew 
that  N.  was  a  part  of  T.  parish,  and  how  N.  came 
to  maintain  its  own  poor ;  and  was  also  evidence 
of  reputation  as  to  the  extent  of  the  parish,  being 
a  declaration  by  the  deceased  owner  of  N.  and 
the  other  inhabitants  of  T.  to  that  effect.  Meff,  v: 
Myttm,  2  El.  &  El.  557  ;  29  L.  J.,  M.  C.  109  ;  6 
Jut.,  N.  S.  341  ;  8  W.  R.  275. 

Syidence  of  Title.] — Evidence  of  possession  or 
of  receipt  of  rents  by  persons  claiming  a  title 
under  a  deed  will  render  the  deed  admissible  as 
evidence  of  the  title,  although  such  deed  has 
been  executed  by  a  grantor  not  in  such  possession 
or  receipt  of  rents.  NasJt  v.  Ashj  1  H.  &  C.  160  ; 
32  L.  J.,  Ex.  165 ;  8  Jur.,  N.  S.  998. 


8.  Plans  and  Maps. 

In  an  AoddeiLt  Caao.] — In  an  action  for  negli- 
gently driving,  a  plan,  which  is  to  be  put  into 
the  hands  of  the  witnesses,  should  merely  shew 
the  street,  the  pavement,  the  turnings,  comers, 
&c.,  and  not  the  supposed  position  of  the  car- 
riages ;  but  if  it  does  so,  the  judge  will  not 
allow  it  to  be  used.  Bcamon  v,  Ellis^  4  C.  &  P.  685. 

In  lyectment.] — In  ejectment,  the  only  case 
in  which  a  map  of  property  is  receivable  is, 
where  it  is  undisputed  that,  at  the  time  the  map 
was  made,  the  property  belonged  to  the  person 
from  whom  both  parties  claim.  Doe  d.  Hv^hes 
v.  Lahm,  7  C.  &  P.  481. 

In  Treflpasi— Ownership.] — In  an  action  for 
breaking  flood-gates,  the  defendant  justified  as 


lessee  of  a  mill,  which  he  held  of  a  bishop.  For 
the  defendant,  old  leases  of  the  mill,  granted  by 
the  bishop,  were  produced  from  the  bishop's 
registry,  and  read  in  evidence  ;  and  it  was  pro- 
posed, on  the  part  of  the  defendant,  to  put  in  an 
old  map  of  the  place  in  question,  also  brought 
from  the  registry  : — Held,  that  the  map  was  not 
admissible.     Wakcmorn  v.  Westy  7  C.  &  P.  479. 

On  the  question  whether  certain  land  was 
part  of  the  plaintiffs  estate  or  waste  of  the 
manor,  a  perambulation  of  such  manor  by  the 
lord,  including  the  land  in  question,  is  evidence, 
as  shewing  an  assertion  of  ownership  by  the 
lord,  though  it  is  not  proved  that  any  person  on 
behalf  of  the  plaintiff  was  present  tit  the  per- 
ambulation, or  knew  of  it.  Woolway  v,  Rawe, 
1  A.&E.  114;  3N.  &M.  649. 

In  trespass  quare  clausum  fregit,  the  defen- 
dant, in  order  to  prove  that  there  was  a  public 
highway  across  the  locus  in  quo,  put  in  evidence 
a  copy  of  a  map  made  by  order  of  a  former  lord 
of  tne  manor,  of  which  the  land  in  question 
formed  part.  The  map  had  been  used,  for  more 
than  thirty  years,  by  the  deceased  and  present 
stewards  of  the  manor,  for  the  purpose  of 
defining  the  copyholds.  The  map  set  out  a 
road  across  the  locus  in  quo,  but  did  not  describe 
it  as  a  highway ;  and  it  was  proved  that  other 
roads,  similarly  set  out,  were  only  occupation 
roads  : — Held,  that  the  map  was  not  admissible 
as  amounting  to  a  declaration  by  a  deceased 
person  as  to  public  right,  inasmuch  as,  first,  the 
map,  if  a  declaration  at  all,  was  a  declaration 
only  as  to  the  matter  in  respect  of  which  it  had 
been  used,  viz.,  the  defining  of  the  copyholds ;  and, 
secondly,  the  map  itself  did  not  describe  the 
road  as  a  highway.  Pipe  v.  Fulchery  1  El.  &  El. 
Ill ;  28  L.  J.,  Q.  B.  12  ;  5  Jur.,  N.  S.  146. 

A  dwelling-house,  with  grounds  and  orna- 
mental water,  was  demised,  together  with  the 
control  of  a  plantation  (which  was  on  the 
opposite  side  of  the  ornamental  water,  and  be- 
longed to  the  lessor,  but  was  not  demised  to  the 
lessee),  for  the  purpose  of  preventing  trespassers 
thereon,  but  so  as  not  to  interfere  with  the 
persons  employed  by  the  lessor,  his  heirs,  or 
assigns.  The  lease  referred  to  a  plan  on  which 
the  plantation  was  represented  : — Held,  that  on 
the  construction  of  the  lease  as  explained  by  the 
plan,  the  lessor  was  not  at  liberty,  during  the 
term,  to  destroy  the  plantation,  and  an  injunc- 
tion was  granted  to  restrain  him  from  so  doing. 
NichoUan  v.  Rose,  4  De  G.  &  J.  10. 

Kinei.] — In  an  action  by  a  lessee  of  a 

mine  to  the  north,  against  the  lessee  of  a  mine 
to  the  south,  of  a  certain  boundary,  the  lease 
was  produced,  and  the  parcel  thereof  described 
the  boundary  in  question  as  a  straight  line  from 
Vincent's  house  to  a  bound-stone ;  "  which 
premises  are  particularly  delineated  by  the  map 
on  the  back  of  this  sett."  On  this  map  the 
boundary-line  was  drawn  from  the  north-cast 
comer  of  the  house.  Parol  evidence,  however, 
was  admitted,  which  shewed  that  the  site  of 
Vincent's  house  was  incorrectly  laid  down  on 
the  map ;  and  the  judge  left  the  whole  case  to 
the  jury  : — Held,  that  parol  evidence  was  pro- 
perly admissible  to  shew  whether  the  locus  in 
quo  was  or  was  not  included  in  the  sett ;  and 
that  the  question  parcel  or  no  parcel  was  pro- 
I  peiiy  left  to  the  jury.  Lyle  v.  RichnrdSf  1 
L.  R.,  H.  L.  222 ;  35  L.  J.,  Q.  B.  214  ;  12  Jur., 
N.  S.  947  ;  16  L.  T.  1— H.  L. 
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Held,  also,  that  it  was  the  duty  of  the  judge 
to  ask  the  jury  whether  they  were  satisfied  that 
the  existing  Vincent's  house  was  in  fact  the  one 
intended  to  be  described  on  the  map,  and  if  so, 
then  to  explain  to  them  the  true  construction  of 
the  lease,  and  map  as  part  thereof,  and  to  direct 
them,  as  a  matter  of  law,  that  the  line  must  be 
drawn  from  the  north-east  comer  of  Vincent's 
house  as  it  stood,  notwithstanding  its  being  in- 
correctly placed  on  the  map.    Ih, 

An  award  under  an  act  of  parliament  defined 
the  southern  boundaries  of  a  level  colliery  thus : 
'*  commencing  at  the  point  where  the  level  struck 
the  coal,  and  extending  in  an  eastward  direction 
as  deep  as  the  level  will  drain."  There  was  an 
old  existing  excavation  (termed  by  miners  a 
"  level "),  not  horizontal,  but  running  upward  into 
the  coal  eastward  from  the  point  where  it  struck 
the  coal  bed.  This  excavation  was  described  on 
the  plan  annexed  to  the  award  as  the  line  of 
boundary : — Held,  that  this  existing  old  level 
was  the  boundary  meant  by  the  award,  and  not 
an  imaginary  mathematical  line  drawn  hori- 
zontally eastward  from  the  point  where  the  old 
excavation  struck  the  coal.  Brain  v.  Harris, 
10  Ex.  908  ;  24  L.  J.,  Ex.  177— Ex.  Ch. 

Position  of  House.] — In  order  to  shew  that  a 
house  was  situate  in  the  county  of  N.,  the  plain- 
tiff tendered  in  evidence  a  map  printed  on  paper 
from  an  engraved  copper-plate,  having  on  the 
face  of  it  these  words, "  A  new  map  of  the  county 
of -8.,  taken  from  the  original  map  published  by 
J.  K.  in  1736,  who  took  an  actual  and  accurate 
survey  of  the  whole  county,  now  republished 
with  corrections  and  additions  by  J.  and  W.  K., 
sons  of  the  author,  1766,  and  engraved  by  J.  K." 
The  map  was  produced  by  a  witness,  who  was  a 
magistrate  of  the  two  counties  N.  and  B.,  and 
had  bought  it  twelve  years  before  the  trial,  and 
during  that  time  it  had  been  in  his  possession 
and  had  not  been  altered  : — Held,  that  the  map 
was  not  admissible.  Ifammand  v.  Bradatreet, 
10  Ex.  390  ;  2  C.  L.  R.  1195  ;  23  L.  J.,  Ex.  333— 
Ex«Gh. 

Highways.] — On  the  trial  of  an  indictment 
lor  the  non-repair  of  a  highway,  a  map  of  the 
parish,  produced  from  the  parish  chest,  which 
map  was  made  under  an  inclosure  act  (which 
was  a  private  act,  not  printed),  is  not  receivable 
to  shew  the  boundaries  of  the  parish,  without 
proof  of  the  inclosure  act ;  but  it  being  proved 
by  the  surveyor  who  made  the  map  thirty-four 
years  before  the  trial,  that  he  laid  down  the 
Doundaries  of  the  parish  from  the  information  of 
an  old  man,  then  about  sixty,  who  went  round 
and  shewed  them  to  him  : — Held,  that,  on  this 
proof,  the  map  would  have  been  receivable  as 
evidence  of  reputation,  if  it  had  been  also  proved 
that  the  old  man  was  dead  at  the  time  of  the 

« 

trial;  but  that  it  was  not  receivable  without 
proof  of  his  death.  Beg,  v,  Milto7i,  I  C.kK.  68. 
A  copper-plate  map,  taken  by  the  direction  of 
the  overseers  of  a  parish,  on  an  issue  whether  a 
particular  spot  of  ground  is  a  highway  or  not,  is 
pot  admissible.    Pollard  v.  Scott,  Peake,  19. 

9.  Wills. 

Antiquity.] — ^A  will  more  than  thirty  years 
©Id  may  be  read  in  evidence  without  proof  of  its 
execution,  although  the  testator  has  died  within 
thirty  years,  and  some  of  the  subscribing  wit- 


nesses are  proved  to  be  still  living.  Doe  d.  Old' 
Imm  v.  Wolley,  8  B.  &  C.  22  ;  2  M.  &  R.  195  ;  3 
C.  &  P.  402  ;  S,  P.,  Doe  d.  Spilsbury  v.  Burdeit, 
4  A.  &  E.  1. 

A  wUl,  fifty  years  old,  was  produced  by  tho 
plaintiff's  attorney,  who  stated  that  he  received 
it  from  B.,  and  that  when  this  very  cause  was 
before  an  arbitrator,  the  defendant's  attorney, 
in  the  presence  of  the  defendant,  consented  to 
this  will  being  admitted  in  evidence,  on  being 
then  produced  by  B. : — Held,  that  this  was  such 
evidence  of  proper  custody  as  would  allow  the 
will  to  be  read  as  evidence  for  the  plaintiff.  J)f*e 
d.  Bincdler  v.  Ou?cnj  8  C.  &  P.  751. 

It  is  no  objection  to  a  will  more  than  thirty 
years  old  being  read  in  evidence,  that  possession 
has  not  followed  it,  because  the  court  cannot 
know  how  the  will  directs  the  possession  to  go, 
till  it  is  made  acquainted  with  the  contents  of 
the  will  by  its  being  read.  Lloyd  v.  PawingJuim, 
2  C.  &  P.  440. 

The  thirty  years  are  to  be  computed  from 
the  date  of  the  will,  and  not  from  the  death 
of  the  testator,  and  are  calculated  as  ending  at 
the  time  of  its  production.  Man  v.  Bichette,  7 
Bcav.  93. 

A  will  (about  seventy  ycare  old)  executed 
under  seal,  and  published  and  attested  as  a 
sealed  instrument,  proved  to  have  been  in  the 
keeping  of  a  person  entitled  under  it  as  tenant 
for  life,  and  he  was  shewn  to  have  treated  it  as 
his  title-deed,  and,  shortly  before  his  death,  to 
have  desired  a  person  to  read  it  over  in  order  to 
see  whether  he  was  empowered  by  it  to  dispose 
of  the  property  by  his  will,  is  properly  received 
as  a  document  coming  from  a  custody  where  it 
may  reasonably  be  expected  to  be  found,  not- 
withstanding its  appearance  w&s  calculated  to 
lead  to  a  suspicion  that  it  had  been  cancelled  by 
the  testator  after  its  execution.  Andrew  v.  Mot' 
ley,  12  C.  B.,  N.  S.  526. 

Attesting  Witnesses.]  —  In  ejectment,  the 
plaintiff  claimed  under  a  deed  executed  by  C, 
since  deceased,  by  which — reciting  that  C.  was 
entitled  in  fee  to  the  premises  under  the  will  of 
S.,  her  deceased  husband — ^the  whole  estate  in 
the  premises  was  conveyed  to  the  plaintiff.  At 
the  trial,  the  plaintiff,  at  the  instance  of  the 
defendant,  produced  a  will  of  S.,  by  which  C. 
took  an  estate  in  the  premises  for  her  own  life 
only  ;  and  evidence  was  given  on  the  part  of  the 
defendant  that  C.  had,  previously  to  the  execu- 
tion of  the  deed,  admitted  the  document  produced 
to  be  the  will  of  S.,  but  the  persons  named  as  the 
attesting  witnesses  to  the  will  were  not  called  by 
the  defendant,  nor  was  any  evidence  given  of  the 
handwriting  of  the  alleged  testator.  The  plain- 
tiff's counsel  called  for  a  direction,  but  did  not 
ask  the  judge  to  leave  any  question  to  the  jury, 
and  the  judge  directed  a  verdict  for  the  defen- 
dant, reserving  liberty  for  the  plaintiff  to  move 
to  change  the  verdict  if  the  court  should  be 
of  opinion  that  he  ought  not  to  have  allowed 
the  alleged  will  to  be  given  in  evidence : — 
— Held,  that  the  will  was  proi)erly  received  in 
evidence.  Kagle  v.  SJwa,  9  Ir.  R.,  C.  L.  389 — 
Ex.  Ch. 

Held,  secondly,  that  there  was  no  misdirection. 
Ih. 

Held,  thirdly,  that,  according  to  the  reserva- 
tion, it  was  not  open  to  the  plaintiff's  counsel  to 
contend  that  it  ought  to  have  been  left  to  the 
jury  to  say  whether  the  will  produced  at  the  trial 
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was  identical  with  that  which  had  been  admitted 
byC.    Ih. 


Copy  in  H^dwriting  of.] — ^A  copy  of  a 


■will  in  the  handwriting  of  one  of  the  attesting 
witnesses,  who  was  a  solicitor's  clerk,  was  found 
■after  a  lapse  of  fifty  years  among  the  solicitor's 
papers  tied  up  with  other  papers  belonging  to  a 
-client  who  was  one  of  the  executors  named  in 
the  will : — Held,  on  proof  of  due  search  for  the 
original  >vill,  that  the  copy  was  admissible.  Sly 
V.  Dredge,  2  P.  D.  91  ;  46  L.  J.,  P.  63  ;  26  W.  R. 
463. 


-Witneasei  Illiterate  and  PredeoeaiingTei- 


is  contested  between  the  heir-at-law  and  a 
stranger,  the  execution  of  it  must  be  proved  by 
the  most  cleai*  and  unequivocal  evidence ;  and 
if  contested  at  the  end  of  some  years,  when  the 
subscribing  witnesses  are  dead,  evidence  may  be 
called  to  their  character.  JDoe  d.  Wallter  v. 
Stejfheyiwn,  3  Esp.  284. 


Practice.] — It  has  never  been  laid  down 


tator — ^Presnmption.] — A  holograph  will,  signed 
at  foot  by  the  testator,  and  containing  an  attes- 
tation clause,  appeared  attested  by  two  marks- 
men. Their  names,  as  subscribed  to  the  will,  the 
attestation  clause,  and  the  words  "  mark — his," 
which  appeared  written  above' and  below  crosses 
opposite  each  of  their  names,  were  in  the  hand- 
writing of  the  testator.  At  the  date  of  the  in- 
strument, two  persons  of  the  names  so  subscribed 
as  those  of  the  attesting  witnesses  were  in  his 
employment ;  they  were  both  illiterate,  and  both 
predeceased  him.  The  document  was  found 
shortly  after  the  testator's  death  in  his  house, 
preserved  amongst  others  of  his  papers.  It  pur- 
ported to  give  all  his  propei-ty  to  his  widow.  He 
stated  to  her  the  night  before  his  death  that  he 
had  left  her  all  he  had — ^that  everything  was 
hers.  It  did  not  appear  that  any  fourth  person 
was  present'  at  the  execution  of  the  will,  and  no 
direct  evidence  of  its  due  execution  was  given  : 
— Held,  that  there  were  reasonable  grounds  for 
presuming  that  the  will  had  been  duly  executed 
and  attested  pursuant  to  the  provisions  of  the 
Wills  Act,  and  sufficient  to  enable  the  court  to 
pronounce  in  favour  of  its  validity.  Clarke  v. 
Clarke,  5  L.  R.,  Ir.  47— C.  A. 


Presence  of  Testatrix.] — ^A  testatrix  signed 


a  document  in  the  presence  of  two  witnesses,  who 
twenty  minutes  afterwards  subscribed  the  docu- 
ment in  an  adjoining  room.  The  door  was  open, 
but  the  testatrix  was  not  aware  that  they  were 
signing  : — Held,  that  the  document  was  not  duly 
executed.  Jenner  v.  Ffinch,  6  P.  D.  106 ;  49  L. 
J.,  P.  26  ;  42  L.  T.  327 ;  28  W.  R.  620. 


Two  Papers.] — A  will  was  written  t^'ice 


on  different  pieces  of  paper.  The  two  documents 
were  differently  woraed,  but  were  to  the  same 
effect.  By  mistake  one  of  them  was  signed  by 
the  testator,  and  the  other  by  the  two  attesting 
witnesses : — Held,  that  the  will  was  not  duly 
attested.  Hattm,  In  goods  of,  6  P.  D.  204  ;  60 
L.  J.,  P.  78  ;  30  W.  R.  62  ;  46  J.  P.  40. 


Deaf  and  Dumb  Testator.] — Where  a  per- 


son, who  was  deaf  and  dumb,  made  his  will  by 

'communicating  his  instructions  to  an  acquaint- 

•ance  by  signs  and  motions,  who  prepared  a  will 

in  conformity  with  such  instructions,  which  was 

•afterwards  duly  executed  by  the  testator,  the 

court  required  an  affidavit  from  the  drawer  of 

the  will  on  the  nature  of  the  signs  and  motions 

by  which  the  instructions  were  communicated  to 

him,  and  ultimately  refused  to  grant  probate  on 

motion.    Oicston,  In  goods  ^,  2  S.  &  T.  461  :  6  L. 

T.  368. 

p-9—  Choraeter  of  Witnesses. ]~Where  a  will 


as  a  rule,  that  a  ^yi\l  cannot  be  proved  without 
examining  all  the  witnesses,  thoi^h  the  practice 
has  been  to  examine  all.  Powell  v.  Cleaver,  2 
Bro.  C.  C.  604. 

But  a  party  proving  a  mil  in  solemn  form  in 
the  Probate  Court,  is  bound  to  call  at  least  one 
of  the  attesting  witnesses.  JSowman  v.  Hodgson, 
36  L.  J.,  P.  124. 

Declarations  of  Deceased  Person  taking  Inte« 
rest  under.] — Declarations  of  a  deceased  person, 
claiming  a  limited  interest  under  a  particular 
will  of  property  of  which  he  was  in  possession, 
arc  admissible  to  prove  the  fact  that  such  will 
had  a  legal  existence,  and  that  certain  persons 
were  named  executors  therein.  Sly  v.  JDredgo, 
2  P.  D.  91 ;  46  L.  J.,  P.  63  ;  26  W.  R.  463. 

Parol  Evidence.]  —  On  proof  that  a  will  of 
lands  had  been  lost,  parol  evidence  of  its  contents 
was  received  from  a  person  who  had  heard  it 
read  over  in  the  presence  of  the  testator's  family 
on  the  day  of  his  funeral.  Afwn,,  2  Camp.  390  ; 
S,  P,,  Sugden  v.  St.  Leonards,  1  P.  D.  154  ;  34 
L.  T.  369. 

Acknowledgment  of  Signature.] — A.  re- 
quested B.  to  prepare  a  will  for  him,  by  which 
B.  was  appointea  sole  executor,  and  when  pre- 
pared it  was  signed  by  A.  in  the  presence  of  B. 
and  two  other  persons.  B.  then  sent  for  C.  and 
D.,  and  in  A.'s  hearing  requested  them  to  attest 
A.'s  signature,  which  they  did,  and  A.  thanked 
them  for  their  trouble  : — Held,  following  IngU' 
sant  V.  Inglesant  (3  L.  R.,  P.  172),  that  the 
signature  had  been  duly  acknowledged;  and 
probate  granted.  Bishojf,  In  goods  of,  30  W.  R. 
567  ;  46  J.  P.  392. 

To  constitute  a  sufficient  acknowledgment, 
within  s.  9  of  the  Wills  Act,  the  witnesses  must 
at  the  time  of  the  acknowledgment  see,  or  have 
the  opportunity  of  seeing,  the  signature  of  the 
testator,  and  if  such  be  not  the  case  it  is  im- 
material whether  the  signature  be,  in  fact,  there 
at  the  time  of  attestation,  or  whether  the  testa- 
tor say  that  the  paper  to  be  attested  is  his  will, 
or  that  his  signature  is  inside  the  paper.  Hudson 
V.  Parker  (1  Robert,  14)  followed.  Otmllim  v. 
Omllim  (3  Sw.  &  Tr.  200)  and  Becket  v.  Howe 
(2  L.  R.,  P.  D.  1)  disapproved,  Gnnstan,  In 
goods  of,  Blake  v.  Blake,  7  P.  D.  102  ;  61  L.  J., 
Ch.  377  ;  61  L.  J.,  P.  36  ;  46  L.  T.  641  ;  30  W. 
R.  605— C.  A. 

As  to  Age.] — A  statement  in  a  will  of  the 
date  of  a  person's  birth  is  primft  facie  evidence 
of  his  age.  Williams  v.  Hnskisson,  3  Y.  &  C. 
80  ;  2  Jur.  666. 

Eecital  in  Deed.] — ^A  recital  in  a  deed  of  a 
will  of  real  estate,  coupled  with  a  parol  admis- 
sion of  the  authenticity  of  a  document  purport- 
ing to  be  the  will,  made,  ante  litem  motam,  by 
the  grantor,  who  took  an  interest  under  the 
will : — Hdd,  upon  production  of  the  document^ 
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sufficient  proof  of  the  will  against  the  g^ntee 
claiming  under  the  deed.  Nagle  v.  Shea^  8  Ir. 
R.,  C.  L.  224. 

Notice  of  Intention  to  produce  Probate.] — 

When,  in  a  bill  to  set  aside  the  grant  of  an 
annuity  made  by  A.  to  B.,  and  chai'ged  upon 
A.'s  land,  with  also  a  personal  covenant  for 
payment,  the  plaintiff  is  himself  the  devisee  as 
well  as  residuary  legatee  under  A.'8  will,  he 
ought,  under  20  &  21  Vict.  c.  79,  s.  68  (Ir.), 
to  give  notice  to  the  other  party  that  he  intends 
to  give  in  evidence  as  proof  of  the  devise  or 
testamentary  disposition,  the  probate  of  the  will. 
But  if  he  should  fail  to  give  this  notice,  the 
omission  would  only  create  a  technical  difficulty 
in  the  case,  and  the  court  might  properly,  and 
would,  adjourn  the  hearing  to  give  an  opportunity 
to  remove  that  technical  difficulty.  Hilliard  v. 
Eiffe,  7  L.  R.,  H.  L.  39. 

10.  Deeds. 

Proof  by  Handwriting.] — The  execution  of  a 
deed  may,  on  an  unopposed  petition,  be  proved 
under  the  Common  Law  Procedure  Act,   1854 
17  k  18  Vict.  c.  125),  s.  26.      Mair,  In  re,  42 
.  J.,  Ch.  882 ;  28  L.  T.  760  ;  21  W.  R.  749. 


S 


By  Age.] — Deeds,  which  being  more  than 

thirty  years  old  prove  themselves,  used  at  the 
hearing  of  a  motion  for  decree,  should  be  inserted 
in  the  list  of  evidence  in  the  decree,  although  not 
included  in  the  list  of  evidence  to  be  read,  and 
not  referred  to  in  any  affidavit.  Boyd  v.  Petin^, 
19  W.  R.  221. 

All  deeds  above  thirty  yeare  old  prove  them- 
selves, and  there  is  no  occasion  to  prove  their  exe- 
cution. Rex  v.  Farrinifdon^  2  T.  R.  471 ;  Marsh 
V.  Collfiettj  2  Esp.  665. 

Custody.] — But  it  must  be  proved  that  they 
come  from  such  custody  as  to  i^ord  a  reasonable 
presumption  that  they  were  honestly  and  fairly 
obtained,  and  preserved  for  use,  and  are  free 
frotn  all  suspicion  of  dishonesty.  Jhw  d.  Brunc 
V.  Bawlings,  7  East,  291 ;  3  Smith,  254  ;  S,  P., 
Swhinertim  v.  Stafford  (^Marqms),  3  Taunt.  91  ; 
Lygon  v.  Stmtt,  2  Anst.  601  ;  Potts  v.  Durant, 
3  Anst.  789. 

In  order  to  render  a  document  admissible  in 
evidence,  it  is  not  necessary  that  it  should  come 
from  the  most  proper  place  of  custody ;  it  is 
sufficient  if  it  comes  from  a  place  where  it  may 
reasonably  be  expected  to  be  found.  Crottghtan 
V.  Blake,  12  M.  &  W.  205  ;  13  L.  J.,  Ex.  78  ;  8 
Jur.  275. 

An  ancient  agreement  between  an  owner  of 
land  and  the  inhabitants  of  a  parish  that  the 
land  should  maintain  its  own  poor,  is  a  docu- 
ment which  may  reasonably  be  expected  to  be 
found  among  the  title-deeds  of  a  large  estate  in 
the  parish,  and  is  properly  receivable  to  shew 
that    the    particular   estate    is    part    of    the 

Sarish.  lieg.  v.  MyUan,  2  El.  &  El.  557  ;  29  L.  J., 
[.  C.  109  ;  6  Jur.,  N.  8.  341  ;  8  W.  R.  275. 
In  ejectment,  by  the  mortgagee  against  the 
son  of  the  mortgagor,  he  produced  a  marriage 
settlement  more  than  thirty  years  old,  made 
prior  to  the  marriage,  whereby  the  mortgagor 
conveyed  the  premises  to  trustees  for  himself  for 
life,  with  remainder  to  the  issue  of  the  marriage. 
It  being  proved  that  the  deed  was  found  among 
the  papera  of  the  mortgagor  : — Held,  that  al- 


though this  was  not  strictly  proper  custody,  the 
deed  was  nevertheless  admissible  without  proof 
of  its  execution.  Doe  d.  Neate  v.  Samples,  3  JN". 
&  P.  254  ;  8  A.  &  E.  151 ;  1  W.,  W.  &  H.  228  ;  2 
Jur.  841. 

The  iTile  as  to  the  proof  of  custody,  which  en- 
titles ancient  deeds  to  be  so  read,  is  satisfied  by 
proof  of  their  coming  out  of  the  possession  of  any 
one  BO  connected  with  them  as  not  to  raise  any 
suspicions  of  fraud.    Ih, 

Documents  more  than  thirty  years  old  arc  ad- 
missible, without  proof  of  execution,  if  produced 
from  custody  which  may  be  reasonably  accounted 
for,  though  not  the  strictly  proper  legal  custody, 
Boe  d.  JacoU  v.  Phillips,  8  Q.  B.  158  ;  10  Jur. 
34  ;  15  L.  J.,  Q.  B.  47  ;  S,  P.,  Slater  v.  Uodgson^ 
9  Q.  B.  727. 

Upon  the  expiration  of  a  lease  for  lives,  T.  W, 
was  in  possession  of  the  premises  as  tenant  from 
year  to  year  to  W.  to  whom  he  paid  his  rent.  T. 
W.  obtained  the  lease  from  W.  and  J.  (who  were 
not  attorneys),  and  carried  it  to  his  landlord  W., 
and  took  a  fresh  demise.  The  amount  of  rent 
paid  b}'  T.  W.  was  the  same  as  that  reserved  by 
the  indenture.  W.  and  J.  claimed  no  interest  in 
the  document.  In  an  action  against  T.,  W.'s 
tenant : — Held,  that  the  custody  of  the  lease  was 
properly  accounted  for.  iRees  v.  Walters,  3  M. 
&  W.  527  ;  2  Jur.  378. 

A  deed  more  than  thirty  years  old,  creating  a 
lease  for  lives,  which  had  expired,  was  produced 
from  the  custody  of  W.,  a  land  agent  of  plaintiff, 
in  tiie  following  manner : — W.  was  expected  by 
the  attorney  of  plaintiff  to  have  been  at  the 
trial,  but  left  the  assize  town  the  evening  before, 
and  the  deed  was  taken  oat  of  his  carpet-bag 
and  produced  by  the  attorney  for  the  plaintiff : 
— Held,  that  thei*e  was  sufficient  prim&  facie 
evidence  of  proper  custody.  Boe  d.  Shrewsbury 
{Earl)  V.  Keeling,  11  Q.  B.  884  ;  17  L.  J.,  Q.  B^ 
199  ;  12  Jur.  433. 

Eecitals.] — Recitals  in  a  deed  tendered  but 
not  executed  were  held  admissions  by  the  partica 
on  whose  behalf  the  deed  was  prepared,  bat 
capable  of  being  rebutted.  Bnlley  v.  Bulley,  9 
L.  R..  Ch.  739  ;  44  L.  J.,  Ch.  79  ;  30  L.  T.  848  ; 
22  W'.  R.  779. 

Recitals  in  documents  are  no  evidence  of 
what  is  there  recited,  though  actual  possession, 
in  conformity  therewith,  would  constitute  a 
prima  facie  title.  Bri*tow  r.  Cormiean,  3  App» 
Cas.  641. 

See  also  ESTOPPEL. 

Indorsements.] — To  prove  the  execution  of  a 
deed,  by  which  A.  conveyed  lands  to  W,  upon 
certain  trusts,  which  deed  was  alleged  to  be  lost, 
it  was  shewn  that  L.  (in  whose  office  W.  had  been 
a  clerk)  had  found  a  draft  of  a  deed  of  convey- 
ance, with  the  following  memorandum  on.  the 
back  of  it,  in  the  handwriting  of  W. : — "  En- 
grossed J.  W. ;  stamps  and  parchment,  with  \U 
for  lease,  3/.  3«.  8^. : " — Held,  that  this  memo* 
randum  was  not  admissible.  Boe  d.  Mather  t* 
Whitefoot,  8  C.  &  P.  270. 

Copy.] — An  old  attested  copy  of  a  deed  of 
settlement,  produced  from  the  proper  custody, 
was  received,  after  pix>of  of  unsuccessful  searches 
for  the  original,  and  proof  that  the  possession  of 
the  estates  compriscJi  in  the  settlement  went 
with  it.    Fitzwalter  Peerage,  10  C.  &  F.  193. 
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Practiee.]— The  court  ynW,  of  course,  take  the 
word  of  counsel  as  to  whether  any  deed  was  or 
was  not  used  by  him.  Boyd  v.  Pvtrh',  19  W.  R. 
221. 

11.  Telegrams. 

Production  of— BubpoBiia  to  Fost-Office  Offi- 
cial!.]— On  a  subpoena  from  the  Court  of  Bank- 
ruptcy to  produce  all  telegrams  sent  by  the 
bankrupt  from  a  certain  date,  the  secretary  of 
the  post-office  was  ordered  to  produce  the  docu- 
ments sought  for,  the  court  intimating  that  such 
subpoenas  should  be  prepared  so  as  to  meet  the 
convenience  of  the  officials.  Smith,  In  re^  7  L.  K., 
Ir.  286. 

The  post-office  authorities  may  be  ordered  to 
produce  specified  telegrams.  Ttnnline  v.  TyleVj 
44  L.  T.  187. 

Priyileged  CommnnioatioxLS  by.]  —  When  a 
communication,  libellous  in  itself,  but  such  that 
the  occasion  of  it  would  have  rendered  it  privi- 
leged if  made  by  letter  to  the  person  aloneto  whom 
it  was  addressed,  whereas  if  was  in  fact  made  by 
means  of  a  telegram,  is  not  privileged,  though 
made  bon&  fide,  because  the  mode  of  conveying 
the  information  necessarily  involves  publication 
to  the  post-office  clerks : — Held,  it  was  not  less  a 
publication  because  31  &  32  Vict.  c.  110,  s.  20, 
makes  the  disclosure  of  the  contents  of  a  tele- 
graphic message  by  any  official  in  the  post-office 
a  misdemeanor.  Williamsmi  v.  Freer^  9  L.  R., 
C.  P.  393  ;  43  L.  J.,  C.  P.  161  ;  30  L.  T.  332  ;  22 
W.  R.  878. 

Xiitake.] — The  defendant  wrote  a  message 
for  transmission  by  telegraph  to  the  plaintiff, 
ordering  three  rifles.  By  mistake  the  telegraph 
clerk  telegraphed  the  word  "  the  *'  for  "  three  ; " 
and  the  plaintiffs  thereupon,  acting  upon  a  pre- 
vious communication  with  the  defendant  to  the 
effect  that  he  might  perhaps  want  as  many  as 
fifty  rifles,  sent  that  number  to  him.  He  declined 
to  take  more  than  three.  In  an  action  against 
him  to  recover  the  price  of  the  fifty  rifles  : — Held, 
that  he  was  not  responsible  for  the  mistake  of 
the  telegraph  clerk,  and  that  therefore  the  plain- 
tiffs were  not  entitled  to  recover  the  price  of 
more  than  three  rifles.  Ilenkcl  v.  Pape^  6  L.  R., 
Ex.  7 ;  40  L.  J.,  Ex.  15 ;  23  L.  T.  419 ;  19  W.  R.  106. 


12.  HiSTOBicAL,  Literary,  and  Scientific 

Books. 

Whether  Permiisible.] — On  the  argument  of 
a  special  case,  the  counsel  for  the  defendant, 
with  a  view  to  illustrate  and  explain  the  object 
and  intention  of  a  provision  in  an  old  act  of 
parliament,  proposed  to  read  an  extract  &om  a 
printed  book  found  in  the  Bodleian  Library, 
dat«d  1706,  and  professing  to  contain  the  rules 
and  regulations  of  the  Company  of  Mine  Adven- 
turers of  England ;  and  also  a  document  from 
the  Rolls*  Chapel,  enrolled  there  as  a  deed  of 
partnership  of  the  Million  Bank,  dated  1698. 
The  plaintiffs'  counsel  objecting — the  court  re- 
fused to  permit  them  to  be  read.  Bank  of 
Ikgland  v.  Andergon,  4  Scott,  83. 

Counsel  at  a  trial  may  refer  to  matters  of 
general  history,  provided  the  licence  is  exercised 
with  prudence,  but  cannot  refer  to  particular 
books  of  history  or  read  particular  passages  from 
them  to  prove  any  fact  relevant  to  the  cause. 


Barhy  v.  Ou9eley,  1  H.  &  N.  1  ;  25  L.  J.,  Ex.  227 ; 
2  Jur.,  N.  S.  497. 

Works  of  standard  authority  in  literature  may, 
provided  the  privilege  is  not  abused,  be  referred 
to  by  counsel  at  a  trial  in  oixier  to  shew  the 
general  course  of  composition,  and  to  explain  the 
sense  in  which  words  are  used,  and  matters  of  a 
like  nature,  but  cannot  be  resorted  to  to  prove 
facts  relevant  to  the  cause.    Ih. 

13.  Photographs. 

When  Allowed.] — Photographs  were  allowed 
to  be  used  on  the  trial  of  an  indictment  for  an 
obstruction  to  a  highway,  to  shew  the  nature  of 
the  locus  in  quo.  Reg,  v.  United  Kingdom  Elec^ 
trie  Telegraph  Ckmpanyy  3  F.  &  F.  73. 

So,  on  an  indictment  for  bigamy,  a  photo-^ 
graphic  likeness  of  the  first  husband  was  allowed 
to  be  shewn  to  the  witnesses  present  at  the  first 
marriage,  in  order  to  prove  his  identity  with  the 
persons  mentioned  in  the  certificate  of  marriage^ 
Reg,  V.  ToUon,  4  F.  &  F.  103. 

D.  PAROL   EVIDENCE  TO   EXPLAIN 
DOCUMENTS, 
1.  Ambiguity. 

General  Bnle.] — Parol  evidence  may  be  rc« 
ceived  to  explain  a  written  instrument.  Rex  v, 
Lai7idon,  8  T.  K  379  ;  S.  P.,  McColliu  v.  &ilpin^ 
6  Q.  B.  D.  516  ;  44  L.  T.  914  j  29  W.  R.  408  ;  45 
J.  P.  828— C.  A. 

But,  not  unless  there  is  some  latent  ambiguity. 
Coker  V.  Guy,  2  B.  &  P.  665. 

And  parol  evidence  cannot  be  admitted  to  con« 
tradict  or  vary  the  terms  of  an  agreement  in 
writing.  Meres  v.  Ansell,  3  Wil.  275  ;  S,  P., 
Ogilvie  v.  Foljamhcj  3  Mer,  63. 

Where  a  document  produced  in  evidence  ia 
ambiguous  on  the  face  of  it,  the  ambiguity  is  to 
be  explained  by  the  judge.    Smith  v.  Thowpsony 

8  C.  B.  44  ;  18  L.  J.,  C.  P.  314. 

But  where  an  expression  in  a  document  prO'^ 
duced  becomes  ambiguous  by  reason  of  extrinsic 
evidence,  it  is  for  the  jury  to  construe  that  am- 
biguity.    Ih, 

When  the  document  is  unambiguous,  evidence 
is  not  admissible.  De  la  Warr  (^EarV)  v.  Mileiy 
44  L.  T.  424  ;  30  W.  R.  35— C.  A. 

For  Conrt  or  Jury.]— Where  the  meaning  of  a 
document  depends  upon  its  terms,  and  not  ou 
matters  of  fact  dehors  the  document,  the  question 
will  be  for  the  judge,  even  although  the  terms  ar& 
technical  and  scientific ;  but  where  an  ambiguity 
is  raised  by  evidence  dehors  the  document,  which 
is  plain  upon  the  face  of  it,  the  ambiguity  being 
as  to  a  term  which  imports  one  thing  in  a  scien« 
tific  sense  and  another  in  a  commercial  sense : — 
Queere,  whether  it  is  for  the  judge  or  the  jury.. 
mils  V.  London  Gas  Light  Company y  27  L.  J., 
Ex.  60. 

Where  parol  evidence  has  been  improperly  re* 
ceived  to  explain  a  supposed  latent  ambiguity 
in  a  written  document,  the  court  will  decide 
upon  the  construction  of  the  instrument,  without 
regard  to  the  finding  of  the  jury  upon  such  evi- 
dence.   Bruffy,  Conyheare,  13  C.  B.,  N.  S.  263  ; 

9  Jur.,  N.  S.  78. 

Date.] — When  a  written  instrument  shews  no 
date,  parol  evidence  is  admissible  to  shew  the 
time  of  its  operation.  Daries  v.  Jojwh,  25  L.  J., 
C.  P.  91 ;  17  C.  B.  625. 
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Piinetaatio]!.] — ^Whcii  the  meaning  of  a  clause 
in  an  instrument  is  doubtful,  the  court  may  in- 
sert punctuation,  as  a  means  of  shewing  what 
construction  the  words  are  capable  of ;  and  if  by 
such  aid  the  court  is  enabled  to  see  that  the 
language  can  bear  an  interpretation  -which  >\'ill 
make  the  whole  instrument  rational  and  self- 
consistent,  it  is  bound  to  adopt  that  interpreta^ 
lion  in  preference  to  another  which  would 
attribute  to  the  parties  an  intention  utterly 
capricious,  insensible,  and  absurd.  Denny ^  In  re, 
8  Ir.  Jft.,  Eq.  426. 

Patent  Ambiguity.] — A  bill  of  exchange  pur- 
ported, in  the  body  of  it,  to  be  drawn  for  "  two 
nundred  pounds,"  but  the  figures  at  the  top  were 
245Z. ;  the  stamp  was  for  the  larger  amount : — 
Held,  that,  as  this  was  a  patent  ambiguity,  evi- 
<dence  was  not  admissible  to  shew  that  it  was 
the  intention  of  the  parties  to  draw  the  bill  for 
the  larger  amount,  and  that  the  sum  mentioned 
in  woid.3  in  the  body  of  the  bill  was  that  for 
which  it  must  be  taken  to  be  drawn.  Sanderson 
V.  Piper,  7  Scott,  408  ;  5  Bing.  N.  C.  425  ;  2  Am. 
^8  ;  3  Jur.  773. 


Where  Fraud.] — No  weight  is  to  be  given 


to  parol  testimony  which  is  contrary  to  the  obvious 
construction  of  written  documents  confirmed  by 
the  acts  of  the  pailies  and  their  acquiescence, 
although  hardly  any  length  of  time  would  bar 
them  from  redress  against  fraud  if  proved.  Att- 
wood  V.  Small f  6  C.  &  F.  232.  See  Ihdgravc  v. 
Hurd,  20  Ch.  D.  1  ;  51  L.  J.,  Ch.  113  ;  45  L.  T. 
486 ;  and  Brown  v.  Jlotson,  9  C.  B.,  N.  S.  442 ;  30 
L.  J.,  C.  P.  106  ;  7  Jul-.,  N.  S.  633  ;  9  W.  R.  233. 

Ab  to  Intention.] — In  an  action  for  refusing 
to  accept  a  cargo  of  linseed,  whicli  the  plaintiff 
liad  sold  to  the  defendant,  and  which  was  to 
arrive  by  a  vessel,  fourteen  days  to  be  allowed 
for  the  delivery  of  it,  and  evidence  was  offered 
■dehors  the  contract  to  shew  what  the  parties 
intended  by  the  period  assigned  for  the  delivery 
■of  the  cargo  : — Held,  that,  in  the  absence  of  any 
usage  or  evidence  to  raise  an  ambiguity  as  to 
the  terms  of  the  contract,  such  evidence  was 
properly  rejected.  SotiUcho*  v.  Kempy  3  Ex. 
106;  18  L.  J.,  Ex.  36. 

The  defendant  occupied  premises  under  a 
written  agreement : — Held,  that  parol  evidence 
was  not  admissible  to  shew  an  understanding 
between  the  parties  that  the  rent  should  com- 
mence from  a  later  day  than  that  named  in  the 
•agreement.    Henson  v.  Cooper,  3  Scott,  N.  R.  48. 

F.  agreed  to  let,  and  S.  to  hire,  land  and  pre- 
mises at  a  fixed  surface  rent,  for  the  purpose  of 
brickmaking.  S.  was  to  pay  3/r.  per  lo^  for  the 
bricks,  and  to  make  at  least  4,000,000  a  year,  or 
payment  equal  thereto,  and  was  not  to  excavate 
beyond  the  depth  of  eight  feet,  without  special 
licence.  A  company  having  taken  the  land,  S. 
made  a  claim  for  compensation,  which  was  sub- 
mitted to  arbitration.  Both  parties  requested  the 
umpire  to  decide  what  estate  S.  had  in  the  pre- 
mises. The  umpire  stated  the  facts,  set  out  the 
agreement,  and  adjudged  that  S.  was  tenant  from 
year  to  year  only  : — Held,  that  the  umpire  was 
right  in  refusing  to  admit  evidence  to  shew  that, 
by  the  custom  of  the  trade  of  brick-making, 
brick-Und  is  always  let  for  a  longer  period  than 
from  year  to  year.  Stroud,  In  re,  8  C.  B.  502  ; 
16  L.  J.,  C.  P.  117. 

Where  there  is  a  covenant  to  pay  a  certain 


share  of  all  such  money  as  coal  should  scU  for  at 
the  pit's  mouth,  evidence  of  the  lessee's  having 
accounted  with  the  lessor,  and  paid  him  a  share 
of  money  produced  by  the  sale  of  coal  elsewhere, 
is  not  admissible  to  explain  the  intention  of  the 
parties.     Clifton  v.  Walme^tley,  5  T.  R.  564. 

Ab  to  Sealing!.] — In  an  action  for  a  breach 
of  waiTant}'  on  the  sale  of  goods  upon  a  written 
contract,  parol  evidence  is  not  admissible  to 
shew  that  the  seller's  agent,  at  the  time  of  the 
sale,  represented  the  goods  to  be  of  a  particular 
qualitv.  Ilamor  v.  Grores,  15  C.  B.  667 ;  24 
L.  J.,  C.  P.  53  ;  3  0.  L.  R.  4J)6. 

By  an  agreement  between  an  African  merchant 
and  an  African  captain,  the  latter  was  to  have  a 
commission  of  "6?.  per  cent,  on  the  net  proceeds 
of  the  homeward  cargo,  after  deducting  the  usual 
charges  : " — Held,  tbat  parol  evidence  was  not 
admissible  to  shew  that  under  this  kind  of  con- 
tract, according  to  the  course  of  dealing  between 
African  captains  and  African  merchants,  the 
captain  was  entitled  to  his  commission  on  the 
whole  amount  for  which  the  cargo  had  been  sold, 
and  not  merely  on  the  net  sum  that  had  come  to 
the  hands  of  the  merchant  as  the  result  of  the 
sale.     Caine  v.  Ilornfall,  2  C.  &  K.  349. 

A  broker  gave  the  following  bought  and  sold 
notes  : — 1.  "  We  have  this  day  bought  for  your 
use  from  J.  0.  B.,  100  tons  dry  palm  oil,  at 
3U.  10«.  per  ton,  to  be  taken  from  the  quay  at 
landing  weights,  with  customary  allowances,  &c., 
in  cash,  at  fourteen  days  from  delivery,  less  2^ 
per  cent,  discount :  the  above  oil  to  be  delivered 
fix)m  the  Speedy  or  Charlotte,  expected  to 
aiTive  about  November  or  December  next.'* 
2.  "  We  have  this  day  sold  for  your  use,  j)ayment 
in  fourteen  days  by  cash,  less  2^  per  cent,  dis- 
count, from  delivery,  100  tons  dry  palm  oil,  at 
31?.  10/f.  per  ton,  ex  Speedy  and  Charlotte,  to 
arrive  :  " — Held,  that  evidence  of  mercantile 
usage  was  admissible  to  explain  all  the  variances 
between  these  notes;   and  that,  being  so  ex- 

Slained,  the  variances  were  not  material,  and 
id  not  avoid  the  contract.  Bold  v.  Rayner,  1 
M.  &  W.  343  ;  2  Gale,  44. 

The  defendant's  traveller  entered  and  signed 
in  the  plaintiff's  order  book  a  contract  in  the 
following  terms  : — "  Of  E.  Y.,  39  pockets  Sussex 
hops,  Springett's  5  pockets  Kenwards,  78«., 
Springett's  to  wait  orders."  In  an  action  by  the 
purchaser  for  non-delivery  of  the  thirty-nine 
pockets  : —  Held,  that  parol  evidence  of  the 
course  of  dealing  between  the  parties  was  not 
admissible  to  shew  that  the  sale  was  at  a  credit 
of  six  months.  Fm-d  v.  Yates,  2  Soott,  N.  B.  646  ; 
2  M.  &  G.  549. 

Evidence  of  former  transactions  between  the 
parties  can  be  received  for  the  purpose  of  ex- 
plaining the  terms  used  in  their  written  contract. 
Bourne  v.  Gateliff,  11  C.  &  F.  46. 

Ab  to  PremiBes.] — By  a  written  agreement, 
the  plaintiff  undertook  to  do  work  for  the  defen- 
dant on  the  houses  "  in  South-street  and  South- 
am  pton-street."  At  the  date  of  the  agreement 
the  defendant  had  land  and  houses  in  South- 
street,  but  had  nothing  in  Southampton-street : 
— Held,  that  the  agreement  being  unambiguoos, 
evidence  was  not  admissible  to  shew  that  the 
w^ord  *'  and  "  was  inserted  by  mistake,  and  that 
it  was  a  misdirection  to  leave  it  to  the  jury  to 
say  what  was  the  intention  of  the  parties.  Hit^ 
chins  V.  Groom,  5  C.  B.  515 ;  17  L.  J.,  C.  P.  145. 
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A.,  by  agreement,  promised  to  surrender  into 
the  hands  of  the  lord  "all  those  brickworks, 
copyhold  of  inheritance,  then  in  the  possession 
of  A.,  with  fall  liberty,"  &c.,  to  the  use  of  B.  & 
C.  No  surrender  was  made,  but  B.  &  C.  entered 
upon  the  premises.  B.  afterwards  surrendered 
his  interest  to  C.  The  question  being,  whether 
the  locus  in  quo  was  comprised  in  the  agreement, 
B.  was  called  by  the  defendant  to  prove,  by  pai-ol 
declarations  of  the  plaintifi,  that  the  locus  in 
quo  was  so  comprised.  His  evidence  was  ob- 
jected to,  because  it  was  not  competent  to  the 
defendant  to  extend  by  parol  evidence  the  terms 
of  the  agreement  to  premises  not  in  the  posses- 
sion of  A.  at  the  time  : — Held,  that  the  teims  of 
the  agreement,  being  ambiguous,  might  be  ex- 
plained by  parol  testimony.  Padlock  v.  IVad- 
ley,  1  C.  &  J.  90. 

Parcels.]  —  In  1861,  Plowman,  a  common 
predecessor  in  title  of  both  the  plaintiff  and  the 
defendant,  being  possessed  of  27  rods  of  land, 
conveyed  to  the  defendant's  predecessor  in  title 
"  aU  that  piece  of  garden  ground  containing  by 
estimation  20  rods,  bounded  on  the  south  by 
other  land,  or  garden  ground  belonging  to  Plow- 
man." In  1866,  Plowman  conveyed  the  residue 
of  the  property  to  the  plaintifPs  predecessor  in 
title,  describing  it  as  *'  15  rods  more  or  less ; " 
the  result  being  that  if  the  measurement  of  the 
deed  of  1861  was  accurate,  the  defendant  took 
under  it  12  rods  instead  of  20,  while  if  the 
measurement  of  the  deed  of  1866  was  accurate, 
the  plaintiff  took  under  it  7  rods  instead  of  15. 
The  plaintiff  brought  ejectment  for  the  8  rods  in 
dispute : — Held,  that  the  parol  evidence  of 
Plowman  was  admissible  to  shew  that  he  had 
conveyed  12  and  not  20  rods  by  the  deed  of 
1861.     Jertcfj  v.  Styrh^f,  29  L.  T.  847. 

Deed — DiBorepancy  between  granting  Fart 
«nd  Habendum.] — M.,  possessed  of  two  conti- 
guous plots  of  ground,  assigned  one  of  them  to  T., 
"  together  with  the  right  to  use  the  walls  on  the 
north  side"  (i.e.,  on  the  adjoining  plot)  for 
building  purposes.  T.  afterwards  assigned  the 
plot  so  purchased  by  him  to  the  defendant  by 
deed,  the  granting  part  of  which  was  silent  as 
to  "  right,  members  and  appurtenances,"  haben- 
dum '*  with  the  rights,  members  and  appurten- 
ances thereto  belonging  ; "  and,  subsequently,  M. 
assigned  the  adjoining  plot  of  ground  to  the 
plaintiff : — Held,  in  an  action  for  trespassing  upon 
the  walls,  that  the  right  to  use  them  for  building 
purposes  passed  with  the  plot  of  ground  to  the 
defendant.    Renwickv, Daly,  11  Ir.  R.,  CL.  126. 

The  holder  of  an  estate  for  life  in  realty 
granted  the  land  to  A.,  his  executors,  adminis- 
trators and  assigns,  habendum  from  a  future 
date  for  the  term  of  the  grantor's  life  : — Held, 
to  pass  an  estate  for  life.  Jioddhiyton  v.  Jlohhi- 
*on,  10  L.  R.,  Ex.  270  ;  44  L.  J.,  Ex.  223  ;  33  L. 
T.  364  ;  23  W.  R.  925. 

The  rule  is,  that  where  there  is  an  cxpi-ess 
grant  in  the  premises  of  a  deed,  that  grant  can- 
not be  prejudiced  by  the  invalidity  of  the  ha- 
bendum, but  where  the  premises  contain  only  an 
implied  grant,  and  the  habendum  is  invalid,  the 
conveyance  fails.    Ih, 

Intention  of  Fartiea — Latent  Ambiguity 

in  Seddendnm.]— The  plaintiff,  in  1868,  granted 
by  deed  licence  and  authority  to  use  an  inven- 
tion, of  which  the  patent  was  vested  in  him,  for 


breech-loading  rifles,  to  the  defendants,  "yield- 
ing and  paying  unto  the  licensor  the  royalty  of 
one  shilling  for  every  gun,  rifle  or  breech  action 
manufactured,  produced  or  sold  under  the  powers 
hereby  granted."  The  exemption  of  the  crown 
from  royalties  for  the  use  of  patents,  laid  down 
by  Feat/ur  v.  Hfy.  (6  B.  &  S.  267),  was  at  that 
time  generally  believed  to  extend  to  government 
contractors ;  but  by  Div&ti  v.  Londmi  Small 
Aiins  Comjmny  (1  App.  Cas.  632),  this  exemption 
was  limit€Kl  to  the  use  of  the  immediate  servants 
of  the  crown  ;  ui)on  which  the  plaintiff  brought 
an  action  to  recover  royalties  under  the  deed  for 
the  rifles  manufactured  by  the  defendants  for 
the  government.  The  jury  found  that  the  de- 
fendants intended  the  deed  should  not  apply  to 
government  contracts,  and  that  the  plaintiff 
knew  this  was  their  intention,  and  purposely 
abstained  from  mentioning  the  subject  in  order 
that  they  might  be  bound  contrary  to  their  in- 
tention : — Held,  that  the  words  of  the  reddendum 
suggested  a  latent  ambiguity  which  admitted 
extrinsic  evidence  to  shew  the  intentions  of  the 
parties;  and  that  the  plaintiff  under  the  cir- 
cumstances could  not  recover.  Roden  v.  Lond(m 
Small  Armn  Company^  46  L.  J.,  Q.  B.  213 ;  35 
L.  T.  505 ;  25  W.  R.  269. 

Held,  also,  that  the  defendants  were  entitled 
to  equitable  relief  from  the  plaintiff's  claim.    /&. 

And  we  cases  ante,  col.  141. 


Benefleiaries.] — By  deeds,  dated  in  1704, 


estates  in  York  were  conveyed  by  Lady  Hcwley 
to  trustees,  and  the    trusts  were  declared  as 
follows, — that  the  trustees  should,  out  of  the 
rents,  pay  such  sums  of  money  to  such  and  so 
many  poor  and  godly  preachers,  for  the  time 
being,  of  Christ's  hol}*^  uospel,  and  to  such  poor 
and  godly  widows,  for  the  time  being,  of  poor 
and  godly  preachers  of  Christ's  holy  Gospel,  as 
the  trustees  for  the  time  being  should  think  fit, 
and  employ  and  dispose  of  such  sums  of  money, 
and  in  such  manner,  for  the  encouraging  and 
promoting  the  preaching  of  Christ's  hoij  Gospel 
in  such  poor  places  as  the  trustees  should  think 
tit ;  and  also,  employ  and  dispose  of  such  sums 
of  money,  for  exhibitions,  towards  the  educating 
of  such  young  men  designed  for  the  ministry  of 
Christ's  holy  Gospel,  never  exceeding  five,  as  the 
trustees  should  think  fit ;  and,  as  to  the  remain- 
der of  the  rents,  that  the  trustees  should  employ 
and  dispose  of  the  same,  in  and  for  relieving  of 
such  godly  persons  in  distress,  being  fit  objects 
of  lie  Dame  S.  H.'s  and  the  trustees'  charity,  as 
the  trustees  should  think  fit.    By  deeds  in  1707 
an  almshouse  and  additional  lands  were  con- 
veyed by  Lady  H.  to  the  trustees,  and  the  trusts 
were  declared  as  follows, — ^that  the  almshouse 
should  be  used  as  an  hospital  for  poor  people,  in 
such  manner  as  the  same  then  was,  subject  to 
the   regulations  thereinafter   mentioned;    and 
that  the  trustees  should,  out  of  the  rents,  raise  a 
yearly  sum  of  60Z.,  and  distribute  and  dispose  of 
the  same  for  the  benefit  and  support  of  the  poor 
people  placed,  or  which  the  trustees  should  from 
time  to  time  place,  in  the  hospital,  in  such  pro- 
portions, and  to  such  purposes,  as  Dame  S.  H. 
should  declare,  in  any  writing  signed  by  her,  or 
in  any  rules  appointed  by  her,  for  the  choosing 
and  government  of  poor  i)eople ;   and  that  the 
trustees  should  place  to  the  number  of  ten  poor 
persons  in  the  hospital,  whereof  nine  to  be  poor 
widows,  or  unmamed  women,  and  the  tenth 
person  to  be  a  sober  and  pious  poor  man.    By 
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the  rules  and  regulations  i)rovided  by  the  foun- 
dress of  the  almshouse,  it  was  declared  that 
none  of  evil  fame  or  report  should  be  admitted, 
but  such  as  were  poor  and  piously  disposed,  and 
of  the  Protestant  religion  ;  that  every  almsbody 
should  be  one  that  could  repeat  by  heart  the 
Lord's  Prayer,  the  Creed,  and  Ten  Command- 
ments, and  Mr.  Edward  Bowles's  Catechism; 
and  that  all  the  almspeople,  when  not  disabled 
by  weakness,  should  duly  repair  to  some  religious 
assembly  of  the  Protestant  religion  every  Lord's 
Day,  forenoon  and  afternoon,  and  at  other 
opportunities,  to  attend  the  ordinances  of  God  : 
— Held,  first,  that  extrinsic  evidence  was  not  ad- 
missible for  the  purpose  of  determining  who 
were  entitled,  under  the  terms  "godly  preachers 
of  Christ's  holy  Gospel,  godly  persons,*^  and  the 
other  descriptions  contained  in  the  deeds  of  1704 
and  1707,  to  the  benefit  of  the  charity.  Shore 
v.  Wilttm,  9  C.  &  F.  355  ;  5  Scott,  N.  R.  958. 

Held,  secondly,  that  the  trusts  of  those  deeds 
were  applicable  to  all  ministers,  congregations, 
and  poor  persons,  being  Protestant  Trinitarian 
Dissenters.    Ih, 

Held,  thirdly,  that  in  construing  the  deed  of 
1704,  the  provisions  of  the  deed  of  1707  were 
not  to  be  referred  to.     Ih, 

Held,  fourthly,  that  upon  the  true  construc- 
tion of  the  deeds  of  1704  and  of  1707,  ministers 
or  preachers  of  what  is  commonly  called  Uni- 
tarian belief  and  doctrine,  and  their  widows, 
and  members  of  their  congregations,  and  per- 
sons of  what  are  commonly  called  Unitarian 
belief  and  doctrine,  were  excluded  from  being 
objects  of  the  charities  of  those  deeds.    Ih, 

2.  Particular  Words,  Terms,  and 
Phrases. 

Meaningof  Words— What  amonnts  to  Cnstom.] 
— In  order  to  establish  a  custom  in  a  trade  con- 
trolling the  meauing  of  words,  it  must  be  shewn 
that  the  words  arc  used  in  that  trade,  and  are 
understood  in  a  defined  sense  ;  and  a  habit  of 
affixing  a  special  meaning  4o  words,  when  used  in 
one  class  of  contracts,  docs  not  amount  to  a  cus- 
tom in  the  trade.  Abbott  v.  Bates,  43  L.  J.,  C. 
P.  150  ;  30  L.  T.  99  ;  22  W.  R.  488. 

If  a  word  has  acquired  a  particular  meaning 
in  a  trade,  that  meaning  will  be  applied  to  it  in 
construing  a  written  contract  respecting  the 
trade ;  but  it  must  be  distinctly  proved  that  the 
word  has  acquired  that  particular  meaning. 
Taylor  v.  Briggs,  2  C.  &  P.  525  ;  M.  &  M.  28. 

To  Determine  Meaning  of  Trade  Term  in  Deed.] 
— In  determining  the  meaning  of  a  word  that 
has  both  a  primary  and  a  secondary  signifi- 
cation, the  court  will  admit  evidence  as  to,  and 
will  look  at  its  primary  meaning  alone,  and  will 
not  admit  technical  evidence,  unless  satisfied 
that  it  is  to  be  construed  in  its  secondary  sense. 
Holt  V.  Colhjer,  16  Ch.  D.  718  ;  50  L.  J.,  Ch.  311; 
44  L.  T.  214  ;  29  W.  R.  502. 

Terms  Ineeniible  in  ordinary  Meaning.] — If  a 

mercantile  document  is  insensible  when  read 
according  to  the  ordinary  sense  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  not  acquired  a  definite 
meaning  bv  mercantile  usage.  Ashicorth  v.  lied' 
/ord,  9  L.  R.,  C.  P.  20 ;  43  L.  J.,  C.  P.  57. 


Terms  ''  Net  Cash."]— A  plaintiff  sold  to 


the  defendants  goods ;  the  invoice  was  dated  the 
1st  of  May,  and  at  the  foot  of  it  were  written 
the  words,  *'  Terms — Net  cash,  to  be  paid  within 
six  to  eight  weeks  from  date  hereof."  The  goods 
not  having  been  paid  for,  the  plaintiff  issued  a 
writ  to  recover  the  price  on  the  18  th  of  June, 
scarcely  seven  weeks  from  the  1st  of  May.  At 
the  trial  the  judge  left  to  the  jury  the  question 
whether  the  credit  had  expired  on  the  18th  of 
June  according  to  mercantile  usage.  The  jury 
having  found  that  the  action  was  not  brought  too 
soon : — Held,  that  the  dii'ection  to  the  jury  was 
proper,  and  that  the  plaintiff  was  entitled  to  the 
verdict.     lb, 

"  Snmmerleases  "— "  After  Grass."]— When  by 
a  lease  the  plaintiff  had  the  use  of  cows  to  be 
depastured  on  lands  described  as  ^^summer- 
leazes,"  and  "after  grass"  respectively  from 
2nd  February  to  17th  November,  evidence  was 
tendered  at  the  trial  of  a  custom  in  the  country 
that  a  lessor  should,  notwithstanding  such  a 
lease,  put  cattle  of  his  own  on  the  lands  called 
"  summerleazes  "  up  to  12th  May  : — Held,  that 
such  -evidence  being  in  effect  evidence  of  the 
meaning  of  the  technical  word  "summerleazes," 
was  admissible  to  shew  what  rights  passed  to  the 
plaintiff  under  the  lease.  Tndgay  v.  Sampson^ 
30  L.  T.  262. 

"Freehold  Equities."] — S.  signed  a  written 
contract  with  K.  to  purchase  a  brickfield  for 
"  17,000/.,"  to  be  paid  as  follows  :— 16,000i.  in 
cash  and  1,000/.  in  freehold  equities  ;  to  pay  on 
the  1,0007.  twelve  per  cent,  per  annum.''  Before 
signing,  S.  had  made  out  and  given  to  B.  a  list 
of  freehold  houses  in  which  he  was  entitled  to 
the  equity  of  redemption,  but  this  document  was 
not  in  any  way  referred  to  in  the  contract : — 
Held,  that  such  list  was  admissible  by  way  of 
parol  evidence  to  explain  the  meaning  of  free- 
hold equities  in  the  contract.  Roots  v.  Snellingy 
48  L.  T.  216. 

"  Arrival  in  Port."] — By  a  charterparty,  made 
at  Riga,  the  ship  was  to  proceed,  \vith  a  cargo 
of  timber,  to  Liverpool,  and  to  deliver  at  such 
dock  there  as  oixlered  on  arrival.  On  airival  at 
Liverpool  the  ship  duly  entered  into  dock,  but^ 
in  consequence  of  the  crowded  state  of  the  dock» 
was  unable  for  some  days  to  obtain  a  berth 
alongside  the  quay  from  which  she  was  allowed 
to  discharge :  —  Held,  that  in  an  action  for 
demuntige  evidence  was  admissible  tending  to 
shew  that,  by  the  custom  of  the  port  of  arrival, 
timber  ships  were  not  considered  to  have  arrived 
until  they  had  obtained  a  discharging  berth 
within  the  dock.  Steam-ship  Company  ^^Xorden'''' 
V.  Dempsey,  1  C.  P.  D.  654  ;  45  L.  J.,  C.  P.  764  ; 
24  W.  R.  984. 

"  Forthwith."] — On  a  written  agreement  for 
the  hire  of  a  vessel  to  be  made  ready  to  take  on 
board  "  forthwith,"  evidence  is  inadmissible  to 
shew  that  the  parties  agreed  that  the  vessel 
should  be  ready  in  two  days.  But  evidence  of 
the  known  circumstances  of  the  vessel  is  admis- 
sible  to  shew  how  soon  she  might  reasonably  be 
expected  to  be  ready.  Simpson  v,  Henderson ^ 
M.  k  M.  300. 

Time  of  Sailing.] — Commercial  men  may  be 
called  as  witnesses  to  prove  the  meaning  of  any 
particular  expression   used   in   a  letter  on    ^ 
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commercial  subject.     Chaurand  v.   Atvgerstein, 
Peake,  43. 

Therefore,  if  it  is  said  in  a  letter  that  a  ship 
.will  sail  from  St.  Domingo  in  the  month  of  Oc- 
tober, it  is  generally  understood  that  she  will  not 
sail  till  the  25th  of  the  same  month.     Ih. 

•*  Shop-firont.**] — ^A.,bj  an  agreement  in  writing, 
let  to  B.  a  house  at  the  rent  of  60/.  a  year,  to  be 
paid  quarterly ;  and  B.  agreed,  within  three 
calendar  months,  to  erect  a  shop-front,  and  other- 
wise repair,  paint,  paper,  and  whitewash  the 
house.  And,  if  B.  did  not  erect  the  shop-front 
within  three  months,  it  should  be  lawful  for  A. 
or  his  agents  to  retake  possession  of  the  premises, 
And  the  agreement  should  be  null  and  void.  B. 
continued  in  possession  of  the  premises  and  en- 
larged the  window  ;  but,  as  A.  contended,  did 
not  erect  a  shop-front.  It  appeared  that,  after 
a  quarter's  rent  had  become  due,  and  after  the 
expiration  of  three  months  from  the  date  of  the 
agreement,  A.'6  son,  the  father  being  too  ill  to 
Attend  to  business,  made  a  demand  of  a  quarter's 
rent,  which  B.  offered  to  pay  if  he  would  indem- 
nify him  for  a  sum  which  he  had  paid  as  a 
penalty  to  A.'s  lessor  for  carrying  on  a  trade  in 
the  premises,  which  was  refused.  At  the  trial,  B. 
contended  that  he  had  made  a  shop-front  which  | 
Answered  the  purposes  of  his  trade ;  and  he  \ 
offered  to  shew  that  A.  held  the  premises  under 
a  lease  from  C,  which  contained  a  clause  im- 
posing a  penalty  upon  the  lessee  if  he  allowed  a 
trade  to  be  carried  on  upon  the  premises  ;  from 
which  it  was  to  be  inferred  that  the  words 
**  shop-front,"  in  the  agreement,  were  used  in  a 
peculiar  sense  ;  but  this  evidence  was  rejected  : 
— Held,  that  such  evidence  was  clearly  inadmis- 
sible to  explain  the  meaning  of  the  words  "  shop- 
front  "  in  the  agreement.  Doe  d.  Xash  v.  Birch^ 
1  M.  &  W.  402. 

"Privilege."] — By  the  contract  between  the 
owners  and  captain  of  an  India  ship,  the  latter 
was  to  receive  a  certain  compensation  in  lieu  of 
privilege  and  primage  ;  a  conversation  between 
the  parties  previously  to  the  contract  is  evidence 
to  shew  in  what  sense  they  intended  to  use  the 
word  "  privilege."  Birch  v.  Bepetjster,  1  Stark. 
210  ;  4  Camp.  385. 

'*  Building.*'] — ^A.,  by  an  agreement  in  writing, 
agreed  to  win  stones,  "  for  the  purpose  of  build- 
ing '*  certain  cottages.  Parol  evidence  cannot 
be  given  to  explain  the  sense  in  which  the  word 
"building"  is  used.  Churlton,  v.  Gibson,  1  C.  & 
K.  541. 

"Aerosi  Country."] — In  a  memorandum  re- 
specting a  horse  race,  the  run  being  described  as 
**  four  miles  across  a  country,"  evidence  is  admis- 
sible to  shew  that  "  across  a  country "  means 
that  the  riders  are  to  go  over  all  obstructions 
and  not  at  liberty  to  avail  themselves  of  an  open 
gate.  Evaru  v.  Pratt,  3  M.  &  G.  759  ;  4  Scott, 
N.  R.  370. 

"Cwt."— "Pocket."]— In  an  action  upon  a 
sold  note  as  follows  :^^  Sold  to  Mr.  S.  18  ix)ckets 
Kent  hops,  viz.,  10  pockets  Burton  East  Kent,  8 
pockets  Springall,  Goodhurst,  at  100«.," — parol 
evidence  is  admissible  either  to  supply  the  term 
**  cwt,"  or  to  shew  that  the  term  "  pocket "  meant 
cwt.  Spicer  v.  Coojter,  1  Q.  B.  424  ;  1  G.  &  D. 
52  ;  5  Jur.  1036. 


"Ware"  Potatoes.]  —  The  defendant  by  a 
written  contract  agreed  to  sell  the  plaintiff  sixty 
tons  of  "  Ware  potatoes,"  at  5/.  a  ton.  In  the 
neighbourhood  three  qualities  of  potatoes  were 
known,  "Wares,  middlings  and  chats,"  "Wares 
being  the  largest  and  best : — Held,  that  evidence 
was  not  admissible  to  shew  that  the  plaintiff  had 
in  fact  contracted  for  the  sale  to  ihim  of  a  par- 
ticular kind  of  Ware  potatoes,  viz.,  "Regent's 
Wares,"  while  those  offered  to  him  by  the  defen- 
dant were  of  an  inferior  kind,  viz.,  "Kidney 
Wares.''  Smith  v.  Jvffrye»,  15  M.  &  W.  561  ;  15 
L.  J.,  Ilix.  325. 

"Level."] — When  an  expression  used  in  a 
written  instrument  has  a  technical  meaning, 
parol  evidence  is  admissible  to  shew  that  il  has 
been  used  in  that  sense,  and  not  in  its  ordinary 
meaning  in  common  parlance,  although  that 
may  be  perfectly  clear  and  unambiguous  in 
itself ;  therefore,  where  the  lessee  of  a  coal  mine 
covenanted  to  get  the  whole  of  the  mines  "  not 
deeper  than  or  below  the  level  of  the  bottom  of 
the  mine  at  a  particular  point,"  parol  evidence 
of  the  understanding  amongst  miners  is  admis- 
sible to  shew  that  the  word  "  level  "  had  a  par- 
ticular technical  meaning,  different  from  its 
ordinary  signification  of  •'  horizontal  line."  Clay^ 
ton  V.  Oreyson,  4  N.  &  M.  602  ;  5  A.  &  E.  802  ; 
1  H.  &  W.  159.    See  S,  C,  6  N.  &  M.  694. 

Chemieali.] — ^The  construction  of  a  specification, 
as  the  construction  of  all  other  written  instru- 
ments, belongs  to  the  court ;  but  the  explanation 
of  the  words  or  technical  terms  of  art,  the 
phrases  used  in  commerce,  and  the  proof  and  re- 
sults of  the  processes  which  are  described  (and 
in  a  chemical  {mtent  the  ascertainment  of 
chemical  equivalents)  are  matters  of  fact  upon 
which  evidence  may  be  given,  and  contradictory 
testimony  may  be  adduced,  and  upon  which  it 
is  the  province  and  right  of  a  jury  to  decide. 
I/ilU  V.  BcaM,  31  L.  J.,  Ch.  457 ;  6  L.  T.  90. 

"  Same  Ground."  ]— Lace  merchants,  carrying 
on  business  by  means  of  travellers  over  certain 
districts  in  England,  verbally  agreed  with  the 
defendant,  who  was  already  in  their  service  in 
another  capacity,  to  travel  for  them  over  one  of 
the  districts,  which  they  designated  the  **  midland 
district,"  it  being  at  the  time  understood  that  the 
terms  of  the  engagement  were  to  be  reduced  into 
writing.  A  few  weeks  after  the  defendant  had 
started  on  the  journey,  the  following  agreement 
was  sent  to  him,  and  he  signed  and  returned  it : 
"To  H.  &  W.  Mumford.  In  consideration  of 
my  entering  upon  your  employ  at  a  salary  to 
commence  with  at  50Z.  a  year,  I  herewith  agree 
to  do  so  with  the  understanding  that,  in  the  event 
of  my  wishing  to  travel,  and  doing  so  for  any 
other  house  in  the  same  trade,  on  any  part  of  the 
same  ground,  to  pay  you  50Z."  : — ^Held,  that  ex- 
tnnsic  evidence  was  properly  admitted  to  explain 
the  nature  of  the  employment,  and  what  was  in- 
tended by  "  the  same  ground,"  that  such  evidence 
being  admitted,  the  contract  was  not  void  as  an 
unreasonable  restraint  of  trade,  that  even  without 
the  evidence  to  explain  the  contract,  there  was 
ample  consideration  for  the  defendant's  promise, 
and  that  a  forfeiture  of  the  50Z.  was  incurred  by 
the  defendant's  travelling  for  another  house  in  the 
same  line,  "  over  the  same  ground,"  after  he  had 
left  the  service  of  the  plaintiffs.    Mumford  v. 
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Gethiiig,  7  C.  B.,  N.  S.  305  ;  29  L.  J.,  C.  P.  105  ; 
8  W.  R.  187. 

"Premiwa,"] — In  order  to  construe  a  term  in 
a  written  instmment,  when  it  is  used  in  a  pecu- 
liar sensD,  differing  from  its  ordinary  meaning, 
evidence  is  admissible  to  prove  the  peculiar  sense, 
differing  fi-om  its  ordinary  meaning  ;  evidence  is 
admissible  to  prove  the  peculiar  sense  in  which 
the  parties  understood  the  term,  but  evidence  is 
not  admissible  to  contradict  or  vary  what  is 
plain.  Beacon  Life  and  Fire  Astmrance  Cam- 
2}ang  v.  Qibb,  1  Moore,  P.  C.  C,  N.  S.  73  ;  7  L.  T. 
574. 

The  word  "  premises,"  although  in  popular  lan- 
guage applied  to  buildings,  in  legal  language 
means  the  subject  or  thing  previously  expresseil. 
Ih. 

Broken'  Notes — Memoranda  of  Terms.] — Metal 
brokers,  employed  by  B.  &  Co.,  purchased  for 
them  of  N.  &  Co.  a  quantity  of  pig  iron.  They 
fiigned  bought  and  sold  notes,  which  only  differed 
in  these  particulars,  that  the  bought  note  con- 
tained the  terms  "  Deposit,  5*.  per  ton  ;  broket- 
age,  0  per  cent. ;"  and  the  sold  note  contained  the 
terms  '*  Deposit  (blank)  ;  brokerage,  J  per  cent. :" 
— Held,  that  parol  evidence  was  admissible  to 
shew  that  the  terms  as  to  deposit  and  brokerage 
were,  in  fact,  merely  memoranda  of  the  terms 
on  which  they  were  emi)loyed  as  brokers  by  the 
buyer  and  seller,  and  that  when  so  explained,  the 
bought  and  sold  notes  contained  no  material 
variance.  Kemjmrti  v.  Boyle,  3  H.  &  C.  763  ;  34 
L.  J.,  Ex.  11)1 ;  11  Jur.,  N.  S.  832. 

'*Lace  Buyer."] — P.,  who  was  kno\\ni  to  be 
acting  in  the  capacity  of  a  lace-buyer,  was 
engaged  by  M.,  a  lace  dealer,  under  the  fol- 
lowing memorandum  : — "  M.  agrees  to  engage 
P.  for  three  years,  from  Monday,  the  15th  of 
August,  1859,  at  the  yearly  salary  of  500Z., 
payable  monthly,  P.  to  give  the  whole  of  his 
sei-viccs,  and  to  be  advised  and  guided  by  M.,  if 
necessary."  In  an  action  by  P.  against  M.  for  a 
wrongful  dismissal,  pending  the  term,  on  the 
ground  of  disobedience  of  lawful  oixlers  : — Held, 
that  evidence  was  admissible  to  shew  the  capacity 
in  which  P.  was  engaged,  viz.,  as  lace  buyer,  and 
that  it  was  properly  left  to  the  jury  to  say  whether 
or  not  the  oixlers  which  he  was  alleged  to  have 
disobeyed  were  such  as  a  person  in  that  position 
was  bound  to  obey.  Price  v.  Mimat^  11  C.  B., 
N.  S.  608. 

3.  Reference  to  other  Documents. 

Admissibility — Parcels.] — Where  an  agree- 
ment expressly  refcra  to  a  plan  as  an  existing 
document,  fonning  a  term  in  the  contract,  parol 
evidence  is  admissible  for  the  purpose  of  iden- 
tifying the  plan.  Hod  gen  v.  Hornfall,  1  Russ.  & 
Mylne,  116. 

Where  the  issue  between  purchasers  of  two  lots 
at  a  sale  was,  as  to  parcel  or  no  parcel,  a  handbill, 
describing  the  lots,  which  was  circulated  in  the 
auction-room  at  the  time  of  the  sale,  is  admis- 
sible, in  order  to  apply  the  language  in  the  deed 
of  conveyance,  which  described  the  premises  as 
those  now  in  the  occupation  of  A.,  with  all  build- 
ings &c.  known  or  reputed  to  be  parcel  thereof.  I 
Murlcij  V.  jWBcrmotf,  3  N.  &:  P.  356  ;  1  W.,  W.  ! 
4;  H.  226  ;  8  A.  &  E.  138. 

In  an  action  by  a  lessee  of  a  mine  to  the  north,  i 


against  the  lessee  of  a  mine  to  the  south,  of  a  cer- 
tain boundary,  the  lease  was  produced,  and  the 
parcel  thereof  described  the  boundary  in  question 
as  a  straight  line  from  Vincent's  house  to  ^ 
boundstone;  "which  premises  are  particularly 
delineated  by  the  map  on  the  back  of  this  sett.'* 
On  this  map  the  boundary-line  was  drawn  from 
the  north-east  comer  of  the  house.  Parol  evi- 
dence, however,  was  admitted,  which  shewed 
that  the  site  of  Vincent*s  house  was  incorrectly 
laid  down  on  the  map ;  and  the  judge  left  the 
whole  case  to  the  jury : — ^Held,  that  parol  evi- 
dence was  properly  admissible  to  shew  whether 
the  locus  in  quo  was  or  was  not  included  in  the 
sett ;  and  that  the  question  parcel  or  no  parcel 
was  properly  left  to  the  jury.  LyJc  v.  Richardg^ 
1  L.  R.,  H.  L.  222  ;  35  L.  J.,  Q.  B.  214  ;  12  Jur.^ 
N.  S.  947  ;  15  L.  T.  1. 

Where  a  person  agrees  to  purchase  "  the  mill 
property,  including  six  cottages  in  E.  village/* 
parol  evidence  is  admissible  to  identify  **  the  mill 
property,"  part  of  which  was  neither  in  the  vil- 
lage nor  parish,  and  the  contract  is  good  within 
the  Statute  of  Frauds.  M'Murray  v.  Spicer,  ST 
L.  J.,  Ch.  505. 

When  a  deed  purported  to  grant  all  the  coal 
mines  in  the  lands  in  the  occupation  of  widow  K. 
&  Son,  and  the  grantor  had  not  at  that  time  any 
lands  in  the  occupation  of  widow  E.  &  Son  ;  and 
the  deed  was  founded  ui>on  a  contract  of  sale 
executed  some  months  before,  to  which  the 
grantor's  land  steward  was  the  subscribing  wit- 
ness : — Held,  that  for  the  purpose  of  explaining 
the  latent  ambiguity  in  the  deed,  letters  written 
by  the  latter  to  the  grantees,  respecting  the  sale 
of  them  by  the  grantor  of  the  coal  mines  in  the 
deed,  and  purporting  to  be  written  by  his  direc- 
tions, were  admissible,  without  shewing  an  ex- 
press authority  from  the  grantor  to  write  them. 
Beaumont  v.  Field,  1  B.  &  A.  247  ;  2  Chit.  275. 
And  see  Doe  d.  Maiden  v.  Miller ^  1  B.  &  A.  699. 

When  Document  referred  to  not  Frodnoed.] — 

An  Irish  railway  company  contracted  with  the 
plaintiff  to  carry  certain  pigs  from  a  station  in 
Ireland  through  to  London,  part  of  the  journey 
being  performed  on  the  London  and  North- 
western Railway.  In  an  action  against  the 
Irish  company  for  breach  of  contract  in  failing 
to  carr}'  the  pigs  to  London  \vithin  a  reasonable 
time,  a  letter  from  I.  T.,  an  agent  of  the  London 
and  North- Western  Railway  Company,  to  the 
plaintiff,  was  admitted  in  evidence,  subject  to  the 
defendant's  objection,  which  stated :  *'  Mr.  S., 
the  defendant's  traffic  manager,  writes  that  '  the 
pigs  arrived  at  Dublin  on  the  29th  of  October,  but 
as  the  company '  (the  defendants)  *  only  advised 
us  about  half-an-hour  before  they  arrived,  and 
having  more  on  hand  than  could  be  shipped  that 
day,  they  were  not  sent  forward  until  the  30th  of 
October  :'" — Held,  1st,  that  theletter  was  properly 
received,  although  the  written  document  to  which 
it  referred  was  not  produced ;  2ndly,  that  the 
letter  was  evidence  of  unreasonable  delay  in  the 
carriage.  Ruddy  v.  Midland  Great  Westerly 
liailway  Company,  8  L.  R.,  Ir.  224. 

Statute  of  Frauds.] — The  plaintiff  had  signed  a 
memorandum  setting  forth  the  terms  of  a  con- 
tract by  which  the  plaintiff  agreed  to  let  a 
carriage  to  the  defendant  for  the  period  of  a 
year.  The  defendant  in  a  subsequent  letter  to 
the  plaintiff  signed  by  him  referred  to  "our 
arrangement  for   the    hire  of  your  carriage.*! 
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There  was  no  other  arrangement  for  the  hire 
of  a  carriage  than  that  the  terms  of  which 
were  contained  in  the  memorandum  signed  by 
the  plaintiff : — Held,  that  the  defendant's  letter 
'fiofficientlj  referred  to  the  document  containing 
the  terms  of  the  contract,  to  constitute  a  good 
memorandum  of  the  contract  within  the  Statute 
of  Frauds,  s.  4.  Cave  v.  HatttingSy  7  Q.  B.  D. 
125  ;  50  L.  J.,  Q.  B.  576  ;  45  L.  T.  S48  ;  46  J.  P. 
56.  And  see  Shardloio  v.  Cotterill,  20  Ch.  D.  90, 
infra. 

Of  Written  Agreemeiit  to  Explain  Seed.] — If 
parties  have  made  an  executory  contract  which 
is  to  be  carried  out  by  a  deed  afterwards  exe- 
cuted, the  real  completed  contract  between  the 
parties  is  to  be  found  in  the  deed,  and  you  have 
no  right  to  look  at  the  contract  although  it  is 
ivcited  in  the  deed,  except  for  the  purpose  of 
construing  the  deed  itself.  You  have  no  right 
to  look  at  the  contract,  either  for  the  purpose  of 
enlarging  or  diminishing  or  modifying  the  con- 
tract which  is  to  be  found  in  the  deed  itself. 
Zcf/gott  V.  Barrett,  15  Ch.  D.  306  ;  28  W.  R.  962 
— C.  A.,  per  James  and  Brett,  L.JJ. 

Contemporaneoni  Doeoments.] — If  one  of  two 
contemporaneous  documents  is  ambiguous  in  its 
terms,  and  the  other  is  clear,  force  is  to  be  given 
to  the  document  whose  terms  are  clear,  so  as  to 
interpret  the  one  containing  ambiguous  terms. 
Phanix  Besftemer  Steel  Company j  In  re,  44  L.  J., 
Ch.  683  ;  32  L.  T.  854. 

Contemporaneous  documents  may  be  read  to- 
gether, for  purposes  of  explanation,  and  if  they 
can  be  read  so  as  to  agree  in  meaning,  they  are 
to  be  so  read.    Ih, 

The  defendants  sent  to  the  plaintiff  the  pro- 
spectus of  a  company,  for  whom  they  acted  as 
agents,  on  the  faith  of  which  the  plaintiff  took 
shares  in  the  company.  A  few  days  afterwards 
the  defendants  sent  the  plaintiff  a  circular  con- 
taining other  statements  concerning  the  com- 
pany, but  the  plaintiff  did  not  receive  it  till 
after  he  had  taken  the  shares : — Held,  that  the 
circular  could  not  be  taken  as  a  contemporaneous 
document  with  the  prospectus,  and  could  not  be 
read  for  the  purpose  of  explaining  it.  Smith  v. 
Chadwick,  20  Ch.  D.  27  ;  51  L.  J.,  Ch.  597  ;  46 
L.  T.  702  ;  38  W.  R.  661— C.  A.  Affirmed  in 
H.  L.,  Feb.  18,  1884. 

4.  As  TO  Subject-matter  op  Contracts. 

Identification  of  Property.]  —  The  plaintiff 
claimed  specific  performance  of  a  contract  to 
purchase  a  house  and  premises  sold  by  auction. 
After  the  sale  the  auctioneer  signed  the  following 
memorandum  at  the  foot  of  the  conditions  :  "The 
property  duly  sold  to  A.  S.,  and  deposit  paid  at 
close  of  sale,"  and  he  also  signed  this  receipt, 
"P.,  March  29th,  .1880.  Received  of  A.  S.  the 
sum  of  21Z.,  as  deposit  on  property  purchased  at 
420?.,  at  Sun  Inn,  P.,  at  above  date,  Mr.  G.  C, 
owner."  The  Statute  of  Frauds  was  set  up  in 
defence.  The  conditions  contained  no  descrip- 
tion of  the  property  sold,  but  posters  had  been 
put  up  describing  the  property  to  be  sold  on  the 
29th  March,  at  the  Sun  Inn : — Held,  that  the 
word  "purchased"  was  enough  to  connect  the 
receipt  with  the  conditions  of  sale,  though  not 
with  the  poster,  and  that  the  Statute  of  Frauds 
was  satisfied.  Shardloiv  v.  Cotterill,  20  Ch.  D. 
90 ;  51  L.  J.,  Ch.  363  ;  45  L.  T.  572  ;  30  W.  R. 
143— C.  A. 


A  vendor  of  leaseholds  wrote  a  letter  to  her 
solicitor,  stating  "  I  have  closed  with  Mr.  W.  for 
this  place : " — Held,  a  sufficient  memorandum  in 
writing  within  the  Statute  of  Frauds,  and  that 
parol  evidence  was  admissible  to  shew  what  "this. 
place  "  was.     WaJdrmi  v.  Jacobs  5  Ir.  R.,  Eq.  131.. 

On  an  agreement  for  a  lease  of  "  a  furnished 
house  and  premises,  with  gardens,  pleasui-e- 
grounds,  coach-house,  and  stabling  thereto  be- 
longing : " — Held,  that,  by  these  words,  a  meadow 
atljoining  the  premises  did  not  pass  to  the  lessees,. 
and  that  evidence  to  shew  that  it  was  the  in- 
tention of  the  parties  that  the  meadow  should 
so  pass  was  inadmissible.  Mintan  v.  Geiger^  28' 
L.  T.  449. 

In  an  action  between  the  parties  to  an  agree- 
ment in  writing  for  the  purchase  of  oaks  growing 
on  certain  lands,  "  together  with  all  other  trees, 
growing  through  the  oak  plantations,  and  mixed 
with  oak,"  the  question  in  dispute  being  what 
trees  beside  oaks  were  included  in  the  agreement  t 
— Held,  that  evidence  of  conversations  betweea 
the  parties  in  reference  to  the  sale,  prior  to  the 
agreement,  was  properly  received  in  order  to 
identify  the  subject-matter  of  the  contracts 
Chamhcrs  v.  Kelly,  7  Ir.  R.,  C.  L.  231. 

Speoific  Matter.] — ^The  plaintiff,  in  a  conversa* 
tion  with  the  defendant's  agent,  stated  that  the 
plaintiff  had  some  wool  for  sale,  partly  his  own 
clip,  partly  what  he  had  purchased  froni  other 
farms,  amounting  in  the  whole  to  2,300  stones, 
100  stones  more  or  less ;  and  offered  the  whole 
for  sale  to  the  defendant.  The  plaintiff  after- 
wards wrote  to  the  agent,  saying  that  two  of  the 
small  clips  had  been  sold,  but  that  the  plaintiff 
had  got  the  promise  of  another  clip  of  about  550 
stones,  which  would  go  with  his  other  wool.  The 
defendant's  agent  afterwards  wrote  to  the  plain- 
tiff, saying  that  the  defendant  ^'desires  me  to 
offer  you  for  your  wool  16*.  per  stone,  delivered 
in  Liverpool ; "  which  offer  the  plaintiff,  in 
writing,  accepted.  The  plaintiff  shipped  to  Liver- 
pool 2,542  stones  of  his  wool,  which  the  defendant 
refused  to  accept  In  an  action  against  him  for 
not  accepting  : — Held,  that  the  conversation  be- 
tween the  plaintiff  and  the  defendant's  agent 
was  admissible  to  shew  what  was  meant  by  the 
expression  "  your  wool "  in  the  subsequent  letter 
by  such  agent.  MacdoJiald  v.  Lctnghottom,  1  El. 
&  El.  977  ;  29  L.  J.,  Q.  B.  256  ;  9  Jur.,  N.  S.  724 ; 
8  W.  R.  614— Ex.  Ch. 

Extrinsic  evidence  is  admissible  to  explain 
what  is  the  subject-matter  of  a  contract  where 
the  contract  relates  to  some  specific  thing.  Cliad- 
u>ick  V.  Bnmley  iMayor,  <Jc.),  12  W.  R.  1077. 

WTiere  thei*c  was  a  contract  by  which  parties 
were  empowered  to  obtain  from  a  quany  "  all 
the  stone  of  whatever  description  they  may  re- 
quire in  the  enlargement  of  the  Old  Compensa- 
tion Reservoir:" — Held,  first,  that  extrinsic 
evidence  was  admissible  to  shew  what  particular 
scheme  of  enlargement  was  in  the  contemplation 
of  the  parties  at  the  date  of  the  contract.     Ih, 

Held,  secondly,  that  it  was  not  admissible  to 
limit  the  quantity  of  stone  which  might  be  taken 
for  that  purpasc.    Ih, 

To  a  declaration  for  not  accepting  Surat  cotton 
which  the  defendant  bought  of  the  plaintiff  "to 
arrive  ex  Peerless  from  Bombav,"  the  defendant 
pleaded  that  he  meant  a  ship  called  the  Peerless 
which  sailed  from  Bombay  in  Octoljer.  and  the 
plaintiff  was  not  ready  to  deliver  any  cotton 
which  arrived  by  that  ship,   but  only  cotton 
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which  anived  by  another  ship  called  the  Peer- 
le'is,  which  sailed  from  Bombay  in  Decemlier  : — 
Held,  that  the  plea  was  a  good  answer.  Haffles 
V.  Wlchdluim,  2  H.  &  C.  906  ;  33  L.  J.,  Ex.  160. 

Desoription  in  Catalogue.] — In  an  action  by 
an  auctioneer,  for  the  price  of  a  dressing-case 
sold  by  auction  for  less  than  10^.,  and  described 
in  the  catalogue  as  having  silver  fittings,  whereas, 
in  fact,  they  were  only  plated  : — Held,  that  he 
might  give  in  evidence  declarations  made  by 
him  at  the  time  of  the  sale  in  the  hearing  of  the 
buyer,  that  the  catalogue  was  incorrect  in  de- 
scribing the  fittings  to  be  silver,  and  that  the 
dressing-case  would  be  sold  as  having  plated  fit- 
tings only,  though  no  alteration  was  made  in  the 
catalogue.  Eden  v.  Blak4^,  13  M.  &  W.  614  ;  14 
L.  J.,  Ex.  194  ;  9  Jur.  213. 

Time  of  Ferfonnanee.] — ^Thc  general  rule  of 
law  is,  that  where  a  contract  has  been  reduced 
into  writing,  the  written  document  alone  is  the 
contract ;  and  therefore  where  P.  agreed  in 
writing  to  engage  E.  to  play  a  certain  part  in  a 
drama  "during  the  run  of  the  piece,"  parol  evi- 
dence is  not  admissible  to  shew  that  in  conversa- 
tions that  took  place  before  the  contract  was 
reduced  into  writing,  it  was  guaranteed  by  the 
defendant  that  the  run  of  the  piece  should  last 
for  at  least  eight  weeks,  there  being  no  such 
proviso  in  the  written  agreement.  Emery  v. 
-Pfln-y,  17  L.  T.  152. 

Incomplete  Contract.] — ^A  contract,  which  was 
not  required  by  law  to  be  in  writing,  had  been 
entered  into,  and  its  terms  had  been  reduced  into 
writing ;  but  the  writing,  by  itself,  did  not  form 
the  complete  contract : — Held,  that  parol  testi- 
mony was  admissible  to  supplement  written 
evidence  of  the  contract.  Loihcl  v.  Stram])fer^ 
16  L.  T.  720. 

Intention.] — In  order  to  shew  that  land  had 
t>een  bought  for  certain  purposes,  it  was  proposed 
to  adduce  as  evidence  the  minutes  of  the  pro- 
ceedings of  the  vendees : — Held,  that  the  con- 
veyance having  been  executed,  the  minutes  of 
the  proceedings  were  inadmissible  as  evidence 
shewing  the  purposes  for  which  the  land  was 
bought.  Prisim  CommUsionent  v.  Middlesex 
i^Clerk  of  the  Pca<^e),  9  Q.  B.  D.  506  ;  51  L.  J.,  Q. 
B.  433  ;  46  L.  T.  864  ;  30  W.  R.  881— C.  A. 

A.  entered  the  service  of  his  employers  under  a 
written  agreement  in  the  following  terms : — 
**  13th  April,  1871.  I  agree  to  accept  the  situa- 
tion as  foreman  of  the  works  of  Messrs.  Roe, 
flock  and  shoddy  manufacturers,  and  to  do  all 
that  lays  in  my  jwwer  to  serve  them  faithfully, 
and  promote  the  welfare  of  the  firm,  on  my 
receiving  a  salary  of  2/.  per  week,  and  house  to 
live  in  from  19th  April,  1871 :"— Held,  that  this 
was  prim^  facie  a  weekly  hiring,  and  that  oral 
evidence  was  inadmissible  to  shew  that  it  was 
intended  that  the  hiring  should  be  for  a  year. 
Emn%  V.  Hoe,  7  L.  R.,  C.  P.  138  ;  26  L.  T.  70. 

Beady  for  Shipment.]— In  an  action  for  not 
^accepting  twenty  tons  of  lead  bought  of  the 
l)laintiff  under  a  written  contract,  by  which  the 
lead  was  to  be  deliverable  in  the  river  Thames  ; 
the  defendant  pleaded  that  the  plaintiff  was  not 
ready  to  deliver  within  a  reasonable  time,  on 
which  issue  was  joined.  The  evidence  was,  that 
the  broker  who  made  the  contract  for  the  plain- 


tiff, stated  at  the  time  that  the  lead  was  then 
ready  for  shipment ;  that  the  usual  ports  of  ship- 
ment for  London  were  either  Gloucester  or 
Liverpool,  but  that  the  lead  was  unavoidably  de- 
layed in  its  transit  to  Gloucester: — Held,  that 
the  parol  representation  of  the  broker  that  the 
lead  was  ready  for  shipment,  was  admissible  not 
to  vary  the  i^ritten  contract,  but  as  one  of  the 
data  from  which  the  reasonableness  of  the  time 
was  to  be  deteimined,  EllU  v.  Thomjjsim,  3  M. 
&  W.  446  ;  1  H.  &  H.  131. 

5.  As  TO  Pabties. 

To  Charge  Principal.] — C,  the  dcfcn<lant*3 
broker,  offered  to  buy  cotton  of  the  plaititlff,  but 
the  latter  declined  to  deal,  unless  C.  disclosed  his 
principal,  which  he  accordingly  did.  The  sold 
note  wns  made  out  in  the  broker's  name,  and  the 
cotton  was  chai^gecl  to  him  in  the  plaintiff's  books, 
and  the  plaintiff  applied  to  him  first  for  payment: 
— Held,  that  parol  evidence  was  admissible  in 
order  to  charge  the  principal,  and  that  the  evi- 
dence did  not  shew  that  the  plaintiff  elected  to 
make  the  broker  exclusively  liable.  Culder  v. 
DohelU  6  L.  R.,  C.  P.  486  ;  40  L.  J.,  C.  P.  224  ; 
25  L.  T.  129  ;  19  W.  R.  409,  978— Ex.  Ch. 


Custom  not  Inconsistent  with  Document.] 


— M.  &  W.,  fruit  brokers  in  London,  being  em- 
ployed by  the  plaintiffs,  merchants  in  London, 
to  sell  for  them,  gave  them  the  following  con- 
tract note,  addressed  to  the  plaintiffs : — **■  We 
have  this  day  sold  for  your  account  to  our  prin- 
cipal "  so  many  tons  of  raisins.  (Signed)  "  M. 
&  W.,  brokers."*  The  defendants'  principal  having 
accepted  part  of  the  raisins,  and  not  having 
accepted  the  rest,  the  plaintiffs  brought  an  action 
on  the  contract  against  the  defendants,  and  they 
sought  to  make  the  defendants  personally  liable 
by  giving  evidence  that,  in  the  London  fruit 
trade,  if  the  brokers  did  not  give  the  names  of 
their  principals  in  the  contract,  they  were  held 
personally  liable,  although  they  contracted  as 
brokers  for  a  principal ;  and  evidence  was  also 
given  of  a  similar  custom  in  the  London  colonial 
market : — Held,  that  the  evidence  of  the  custom 
in  the  same  ti*ade  was  admissible,  as  not  incon- 
sistent with  the  written  contract,  and  that  the 
evidence  of  a  similar  custom  in  the  colonial 
market  wa.s  admissible,  being  evidence  in  a 
similar  trade  in  the  same  place,  and  as  tending 
to  corroborate  the  evidence  as  to  the  existence 
of  such  a  custom  in  the  fruit  trade.  Fleet  v. 
MurtOH,  7  L.  R.,  Q.  B.  126  ;  41  L.  J.,  Q.  B.  49  ; 
26  L.  T.  181  ;  20  W.  R.  97. 

Where  a  corn  factor  in  London  received  a  com- 
mission to  sell  oats  of  a  certain  quality,  free  on 
board,  on  account  of  a  principal  in  Ireland,  and 
sold  them  on  the  same  day  in  London  in  his  own 
name,  and  sent  a  sale  note  to  his  principal,  as 
"  sold  on  account  of  his  principal : " — Held,  in  an 
action  by  the  corn  factor  against  the  principal  to 
recover  damages  for  the  oats  not  answering  the 
description,  and  to  cover  the  loss  which  the  com 
factor  in  London  had  sustained  by  selling  in  his 
own  name,  that  evidence  of  a  custom  in  the  com 
trade  for  the  corn  factors  in  London  to  sell  in 
their  own  name  was  admissible.  JohnMm  v. 
Uttlm-ne,  3  P.  &  D.  236 ;  11  A.  &  B.  549. 

Where  a  defendant,  on  the  face  of  a  charter- 
party,  contracts  as  principal,  it  is  competent  to 
tiim,  by  way  of  equitable  plea  to  an  action  against 
him  on  the  charterparty,  to  shew  that,  in  fact,  he 
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si^cd  as  agent  for  a  third  party  ;  that  the  plain- 
tiff Tcrbally  agreed  that  he  should  not  be  respon- 
sible as  principal,  and  is  inequitably  taking  ad- 
vantage of  a  mistake  in  drawing  the  charter-party, 
so  as  to  make  the  defendant  personally  liable. 
Wake  V.  Harrop,  1  H.  &  C.  202  ;  7  L.  T.  96  ;  10 
W.  B.  626— Ex.  Ch. 


To  Charge  Agent  1 — When  a  person  contracts 
in  the  body  of  a  charter-party  and  signs  "as 
agent,"  his  principal  being  undisclosed,  evidence 
is  admissible  to  shew  a  custom  that  he  shall  be 
personally  liable  if  he  does  not  disclose  his  prin- 
cipal's  name  within  a  reasonable  time.  Hutvhin^ 
Jton  V.  Tatham,  8  L.  R.,  C.  P.  482;  42  L.  J.,  C.  P. 
260;  29  L.  T.  103;  22  W.  R.  18. 

A  person  siening  a  contract  in  his  own  name, 
without  qnalincation,  is  not  exempted  from  lia- 
bility on  the  contract  by  merely  describing  him- 
self in  the  body  of  the  contract  as  agent  for  a 
named  principal,  without  words  expressly  or  by 
necessary  implication  shewing  that  he  only  signs 
as  agentv  Paice  v.  Walker^  6  L.  R.,  Ex.  173  ;  39 
L.  J.,  Ex.  109  ;  22  L.  T.  547  ;  18  W.  R.  789. 

Walker  and  Strange  signed  a  contract  for  the 
sale  of  wheat  in  the  following  form  : — "  Sold 
A.  J.  Paice,  Esq.,  London,  about  200  quarters 
wheat  (as  agents  for  John  Schmidt  &  Co.,  of 
Danzig).  Signed  Walker  and  Strange : " — Held, 
that  ti^ey  were  personally  liable  upon  the  con- 
tract,   lb, 

A  broker  signed  ancl  sent  to  the  plaintiffs  a 
note  of  a  contract  in  the  following  terms : — 
.  **  Messrs.  Southwell, — I  have  this  day  sold  by 
your  order  and  for  your  account  to  my  principals 
five  tons  of  anthracene,  payment  in  caw  in  four- 
teen days  after  delivei^y,  less  2^  per  cent,  discount 
and  1  per  cent,  brokerage.  W.  A.  Bowditch." 
In  an  action  for  goods  sold  and  delivered : — 
Held,  that  in  the  absence  of  usage  making  the 
broker  personally  liable,  he  was  not  personally 
liable  upon  the  contract.  Southwell  v.  Bowdlteh, 
1  C.  P.  D.  374;  45  L.  J.,  C.  P.  630  ;  35  L.  T.  196  ; 
24  W.  R.  838— C.  A.  Reversing  1  C.  P.  D.  100  ; 
45  L.  J.,  C.  P.  374 ;  34  L.  T.  133  ;  24  W.  R. 
273. 

Fruit  brokers  in  Liverpool  gave  a  fruit  mer- 
chant the  following  sold-note  : — "  We  have  this 
day  sold  to  you,  on  account  of  James  Morand  & 
Co.,  Valencia,  2,000  cases  Valencia  oranges,  of 
the  brand  James  Morand  &  Co.,  at  12«.  %d.  per 
case  free  on  board,  shipment  from  commencement 
of  season  to  not  later  than  the  7th  of  December 
next,"  and  signed  it  without  any  addition.  The 
purchaser  having  brought  an  action  against  the 
brokers  for  non-delivery  of  the  oranges : — Held, 
that  the  words  "  on  account  of  James  Morand 
&  Co."  shewed  an  intention  to  make  the  foreign 
principals,  and  not  the  brokers,  liable,  and  that 
the  brokers  were  not  liable  upon  the  contract. 
(kidd  V.  Himghton,  1  Ex.  D.  367;  46  L.  J.,  Ex. 
71;  35  L.  T.  222;  24  W.  R.  975— C.  A.  Reversing 
33  L.  T.  811. 

By  articles  of  agreement  under  seal  between 
J.  A.  &  Co.  and  Y.  &  Co.,  Y.  &:  Co.  agreed  to  do 
certain  work  for  which  J.  A.  &  Co.  were  to  make 
certain  payments,  and  the  agreement  contained 
this  clause  :  "  It  is  further  understood  between 
the  parties  to  this  contract  that  J.  O.  Schuler 
guarantees  payment  to  Y.  &  Co.  of  all  moneys 
due  to  them  under  this  contract."  The  attesta- 
tion clause  was  '*  signed  and  delivered  by  the 
said  J.  A.  &  Co.  in  the  presence  of  C.  T.,"  and 
Schuler,  acting  under  a  power  of  attorney,  signed 
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as  follows  :  "  P.  P.  A.— J.  A.  &  Co.,  J.  0.  Schuler.*' 
Y.  &  Co.  sued  Schuler  as  guarantor,  and  evidence 
was  given  at  the  trial  of  statements  by  Schuler 
at  the  time  of  execution  that  he  intended  to  sign 
on  his  own  behalf  as  well  as  on  that  of  A.  &  Co. 
A  verdict  was  found  for  the  plaintiffs.  Schuler 
moved  for  a  new  trial  on  the  ground  that  he  had 
not  signed  the  guarantee  : — Held,  that  evidence 
that  Schuler  intended  to  sign  in  his  own  .right  as 
well  as  on  behalf  of  A.  &  Co.  did  not  contradict 
the  document,  and  w&$  admissible,  and  that 
Schuler  must  be  taken  to  have  signed  as  a  con- 
tracting partv.  Young  v.  Schuler j  11  Q.  B.  D,  651 ; 
49  L.  T.  546-1-C.  A. 

To  Identify.] — ^Wherc  an  attorney  incloses  an 
unsigned  bill  of  costs  in  a  letter  signed  by  him, 
and  the  bill  does  not,  on  the  face  of  it,  shew 
who  is  the  party  chargeable  therewith,  the  letter 
may  be  referred  to,  to  supply  that  defect,  Taylor 
V.  Uodggon,  3  D.  &  L.  115;  10  Jur.  355. 

To  S^eye.] — Parol  evidence  is  admissible  to 
shew  that  a  person  whose  name  appears  at  the 
head  of  an  invoice  as  vendor,  is  not  in  fact  a 
contracting  party.  Uoldiiig  v.  Elliott^  5  H.  & 
N.  117  ;  29  L.  J.,  Ex.  134  ;  1  L.  T.  381. 

Where  a  party  has  entered  into  a  written  con- 
tract, which  states  him  to  be  the  owner,  evidence 
is  not  admissible,  in  an  action  upon  the  contract 
by  his  principal,  to  shew  that  he  was  agent,  not 
owner.  Humble  v.  Hunter,  12  Q.  B.  310;  17  L.  J., 
Q.  B.  350;  12  Jur.  121. 

Action  on  a  contract  alleged  to  have  been 
made  by  the  defendant  to  charter  a  ship  to  the 
plaintiff.  Proof,  that  the  defendant  made  a 
memorandum  of  a  charter-party  in  B.'s  name, 
and  purporting  to  be  signea  by  the  defendant 
as  agent  for  B.;  that  the  d^endant  had  no 
authority  to  contract  for  B.,  and  knew  that  he 
had  none ;  and  that  B.  refused  to  adopt  the 
contract : — Held,  that  the  defendant  was  not 
liable  as  principal  in  an  action  on  the  contract 
itself.    JcnkiM  v.  Hutchinion,  13  Q.  B.  744. 

To  Shew  Partnership.] — D.  k,  W.,  being  general 
partners  under  the  firm  of  D.  &  Co.,  and  D.  &  Co. 
taking  a  share  with  three  others  in  a  particular 
adventure,  which  D.  k.  Co.  managed  and  insured 
for  the  account  of  D.  &  Co.,  it  is  a  latent  am- 
biguity, to  .be  explained  by  evidence,  whether 
the  D.  k  Co.,  for  whose  account  the  insurance  is 
made,  means  D.  &  W.  only,  or  all  who  are  part- 
ners of  D.  in  that  particular  adventure.  Car^ 
ruthers  v.  Sheddon,  6  Taunt.  14  ;  1  Marsh.  416. 


6.  To  Vabt  OB  Explain  Operation  op 

CONTBACTS. 

Te  Vary.] — ^Neither  a  plaintiff  nor  a  defendant 
can  at  law  avail  himself  of  a  parol  agreement  to 
vary  or  enlarge  the  time  for  performing  a  con- 
tract previously  entered  into  in  writing,  and 
required  so  to  be  by  the  Statute  of  Frauds. 
Hickman  v.  Haynes,  10  L.  R.,  C.  P.  698  ;  44  L. 
J.,  C.  P.  358  ;  32  L.  T.  873  ;  28  W.  R.  871. 

The  defendant  agreed  in  writing  to  buy  of  the 
plaintiff  iron,  of  which  twenty-five  tons  were  to 
be  delivered  in  June.  The  defendant  in  that 
month  verbally  requested  the  plaintiff  to  allow 
the  delivery  of  the  twenty-five  tons  to  stand 
over,  to  which  he  verbally  assented.  On  the  1st 
of  August  the  plaintiff  wrote  to  ask  when  the 
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defendant  would  take  delivery,  and  after  some 
correspondence  the  defendant  on  the  9th  asked 
for  further  time.  The  plaintiff  waited  a  reason- 
able time  before  he  commenced  an  action : — 
Held,  that  as  the  delivery  was  postponed  for  the 
defendant's  convenience,  the  plaintiff  was  en- 
titled to  treat  the  contract  as  broken  by  the  de- 
fendant at  the  end  of  June,  and  to  have  the 
damages  assessed  with  reference  to  the  value  of 
the  iron  at  the  expiration  of  a  reasonable  time 
after  the  9th  of  August.    lb. 

Where  the  vendor  of  a  piece  of  land,  of  which 
he  was  himself  in  occupation,  contracted  to  sell  | 
the  land  under  conditions  of  sale,  by  one  of 
which  it  was  provided  that  the  purchaser  should  ; 
be  entitled  "  to  the  possession  or  the  receipt  of  | 
the  rents  and  profits  '*  of  the  land  from  a  specified  i 
date : — Held,  that  evidence  was  not  admissible  ' 
to    prove   an   alleged    contemporaneous   parol 
agreement  by  which  the  vendor  was  to  retain 
possession  of  the  land  to  a  later  date,  paying  the 
purchaser  in  the  meantime,  by  way  of  rent,  in- '. 
terest  on  his  purchase-money.    A?iker  v,  Frank- 
lin, 43  L.  T.  317  J  44  J.  P.  830. 

To  shew  preyiouB  Parol  Fromiso.] — When  a 
written  contract  has  been  executed,  containing 
all  the  terms  agreed  upon  between  the  parties,  a 
previous  parol  promise  relating  to  the  same  sub- 
ject-matter is  invalid.  Aiigdl  v.  Duke^  32  L,  T. 
320  ;  23  W.  B.  548. 

The  defendant  let  a  house  and  furniture  to  the 
plaintiff  by  a  written  agreement ;  evidence  of  a 
previous  parol  promise  by  the  defendant  to  put 
m  more  furniture  was  tendered  at  the  trial  and 
rejected  : — Held,  that  the  rejection  was  right. 

To  ettablUli  Collateral  Parol  Contraot.]— A 

tenant  entered  on  lands  on  the  understanding 
that  a  lease  should  be  signed  at  a  future  time. 
When  the  lease  was  presented  to  him  for  sig- 
nature he  refused  to  sign  unless  the  landlonl 
would  undertake  to  destroy  the  rabbits.  This 
the  landlord  by  word  of  mouth  promised  to  do, 
and  the  tenant  thereupon  signed.  The  lease 
contained  a  clause  by  which  the  tenant  agreed 
not  to  shoot,  hunt,  or  sport  on  the  land,  or 
destroy  any  game,  but  to  use  his  best  endeavours 
for  the  preservation  of  the  same,  and  to  allow 
his  landlord  or  friends  at  any  time  to  hunt, 
shoot,  and  sport  on  the  land.  In  an  action  by 
the  tenant  against  the  landlord,  for  breach  of 
agreement  in  not  destroying  the  rabbits  : — Held, 
that  this  agreement  was  collateral  to,  and  did 
not  alter  or  vary  the  wiitten  contract,  and  that 
therefore  evidence  of  such  agreement  was  admis- 
sible. Morgan  v.  GHfiith,  6  L.  R.,  Ex.  70 ;  40 
L.  J.,  Ex.  46  ;  23  L.  T.  783  ;  19  W.  R.  957. 

Date.] — Parol  evidence  is  admissible  to  shew- 
that  a  written  contract  which  has  no  date  was 
not  intended  to  operate  from  its  delivery,  but 
from  a  future  uncertain  period.  Davu  v.  Ja/ies, 
17  C.  B.  625  ;  25  L.  J.,  C.  P.  91. 

Condition.] — In  an  action  for  non-fulfilment 
of  a  written  agreement,  parol  evidence  is  admis- 
sible to  shew  that  the  defendant  signed  the 
document  upon  the  understanding  between  the 
parties  that  it  was  not  to  operate  as  an  agree- 
ment unless  a  certain  condition  was  performed. 
l^m  V.  Campbell,  6  El.  &  Bl.  370 ;  26  L.  J.,  Q. 
B.  277  ;  2  Jur.,  N.  S.  641. 

The  plaintiff  declared  upon  an  agreement  by 


the  defendant  to  transfer  to  him  a  farm  which 
the  defendant  held  under  S.  The  defendant 
pleaded  that  the  agreement  was  made  subject  to 
the  condition  that  it  should  be  null  and  void  if 
S.  should  not,  within  a  reasonable  time  after  the 
making  of  the  agreement,  consent  and  agree  to 
the  transfer  of  the  farm  to  the  plaintiff  : — Held, 
that  it  was  competent  to  the  defendant  to  prove 
by  extraneous  evidence  this  contemporaneous 
oral  agreement,  such  oral  agreement  operating 
as  a  suspension  of  the  written  agreement,  and 
not  in  defeasance  of  it.  Wallis  v.  Lift  ell,  11  C. 
B.,  N.  S.  369  ;  31  L.  J.,  C.  P.  100  ;  8  Jur.,  N.  S. 
745  ;  5  L.  T.  489  ;  10  W.  R.  192. 

Intended  to  be  Inoperative.] — Evidence  to  shew 
not  that  an  agreement  in  A\Ti ting  was  a  mere  blind, 
and  never  intended  to  have  any  operation  at  all, 
but  that  it  was  only  to  have  a  partial  operation,  is 
inadmissible,  as  in  effect  altering  by  parol  the 
terms  of  the  written  agreement,  tfnwiek  v, 
Brinkworth,  2  F.  &  F.  86. 

To  Beform,  but  not  to  Explain.] — Parol  evi- 
dence is  admissible  where  you  have  a  case  of 
specific  performance  with  compensation,  but  an 
express  bargain  to  make  a  good  title  cannot  be 
modified  by  parol  evidence.  Such  evidence 
would  be  admissible  in  an  action  to  reform  the 
contract,  but  is  not  admissible  for  the  purpose  of 
construing  it.  Cato  v.  TJwmjMon,  9  Q.  B.  D. 
620— C.  A. 

To  limit  Applieation  of  reetrietiYe  Coyenant] 
— A  railway  company  having  taken  for  the  pur- 
poses of  their  railway  lands  on  the  north  of  C. 
street  belonging  to  a  cor(>oration,  and  having 
constructed  their  railway  in  an  oi>en  cutting, 
afterwards  covered  over  the  top  of  the  cutting 
so  as  to  restorc  the  surface  of  the  lands,  and 
entered  into  an  agreement  to  let  part  of  this  sur- 
face on  a  building  lease.  It  was  provided  by 
their  act  that  the  railway  company  should  not 
take  any  lands  belonging  to  the  cor[)oration  with- 
out their  consent  in  writing,  and  this  provision 
was  not  complied  with  in  taking  the  lands  on  the 
north  of  C.  street.  Subsequently  an  agreement 
was,  in  July,  1869,  made  between  the  corpora- 
tion and  the  railway  comi>any,  whereby  the  cor- 
poration were  to  take  immediate  possession  of  aU 
the  land  on  the  north  side  of  C.  street  not  used 
for  the  railway,  except  a  small  piece  of  land  im- 
mediately adjoining  the  railway  in  that  street, 
and  which  the  company  had  agreed  to  let,  to- 
gether with  the  whole  of  the  land  over  their  rail- 
way for  building  purposes,  but  that  in  the  lease 
of  such  land  the  railway  company  were  to  insert 
a  covenant  that  the  premises  should  not  be  used 
for  the  sale  of  meat  or  poultry.  At  the  date  of 
this  agreement  the  company  had  let  part  of  the 
excepted  land  to  K.,  and  afterwards  they  let 
another  part  of  it,  to  which  they  thought  the  re- 
strictive covenant  did  not  apply,  to  S.,  who  im- 
mediately began  to  build  butchers'  shops  on  it. 
This  fact  was  known  in  September  to  the  corpo- 
ration, who  however  took  no  steps  to  interfere 
with  the  building  till  the  following  January : — 
Held,  that  parol  evidence  of  what  took  place  at 
a  meeting  between  deputations  from  the  corpo- 
tion  and  the  railway  company,  at  which  meeting 
the  terms  of  the  agreement,  which  was  after* 
wards  reduced  to  writing,  were  discussed,  was 
not  admissible  to  shew  whether  the  restrictive 
covenant  was  intended  to  apply  to  the  whole  o£ 
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•the  land  on  the  north  side  of  C.  street  which  the 
railway  company  had  taken  from  the  corporation, 
or  only  to  tnat  part  of  it  which  they  had  let  to 
K.,  and  that  such  parol  evidence  being  inadmis- 
sible, the  restrictive  covenant  applied  to  the 
whole  of  the  land.  London  QMai/or,  <Jy.)  v.  San- 
don  ;  Londitn  (^MayoVj  <Jy.)  v.  Metrojmlitan  RaiU 
'loay  Company^  26  L.  T.  86. 

Ai  to  State  of  Doenmont  when  Signed.] — ^A. 

■signed  a  proposal  for  a  contract  in  a  certain  form. 
B.  then  altered  it  and  signed  it  in  the  altered 
iorm  and  brought  it  to  A.  Parol  evidence  having 
been  given  in  an  action  against  A.  that  he  ver- 
bally agreed  that  the  altered  document  should  be 
the  contract : — Held,  that  such  evidence  was 
lightly  admitted,  as  shewing  what  was  the  state 
of  the  document,  when  it  b^me  an  agreement. 
Hudson,  V.  Stnart,  Stuart  y.  Eddowet^  9  L.  R.,  C. 
P.  311  ;  43  L.  J.,  C.  P.  204  ;  30  L.  T.  333  ;.  22  W. 
R.  534. 

Imperfeet  Contraoti.]— When  a  document  ap- 
pears on  the  face  of  it  to  contain  the  terms  of  a 
written  agreement,  parol  evidence  is  admissible 
to  shew  that  it  was  not  intended  to  be  an  agree- 
ment, but  was  written  for  some  other  purpose, 
and  the  question  whether  this  is  so  or  not  is  for 
<he  jury.  Clever  v.  Kirkmcn,  33  L.  T.  672  ;  24 
W.  R.  159. 

The  defendant  gave  the  plaintiff  a  paper 
stating, ''  The  terms  upon  which  I  agree  to  sell 
you  the  business  .  .  .  arc  as  follows :  .  .  .," 
addressed  to  the  plaintiff,  signed  by  the  defen- 
dant. The  plaintiff  afterwaids  wrote  below,  **  I 
agree  to  the  above  terms,  and  accept  the  same," 
and  signed.  In  an  action  for  not  selling,  the  de- 
fence was  that  the  paper  was  not  meant  to  be  a 
contract  of  sale.  The  judge  left  it  to  the  jury 
whether  the  defendant  signed  the  paper  as  an 
agreement  or  an  offer  to  the  plaintiff,  or  as  a  me- 
morandum of  terms  on  which  the  plaintiff  might 
offer  the  business  for  sale  to  a  purchaser : — Held, 
a  proper  direction.    Ih, 

When  letters  contain  certain  terms  which  may 
form  the  basis  of  a  contract,  it  is  necessary  to  as- 
certain from  the  letters,  whether  the  terms  arc 
finally  arrived  at,  and  if  they  are  not,  verbal 
evidence  is  admissible  to  shew  that  a  different 
contract  has  been  entered  into.  Johnson  v. 
Appleby,  9  L.  R.,  C.  P.  158  ;  43  L.  J.,  C.  P.  146  ; 
30  L.  T.  261  ;  22  W.  R.  515. 

To  add  Terms  to  Written  Agreement]  — 
At  the  time  of  hiring  a  horse,  a  note  of  the 
agreement  was  made,  stating  the  time  and  the 
price : — Held,  that  the  plaintiff  was  not  pre- 
cluded from  proving,  by  parol  evidence,  addi- 
tional terms  of  agreement.  Jeff  cry  v.  Waltoji^ 
1  Stark.  267. 

When  a  written  memorandum  of  the  terms  on 
which  work  is  to  be  done  does  not  shew  where  it 
is  to  be  done,  nor  by  measurement  or  otherwise 
identify  the  work  or  define  the  quality  of  work  to 
which  it  applies,  parol  evidence  is  admissible  to 
explain  it  in  this  respect,  and  shew  to  what  it 
refers.    Pharoah  v.  Lufth,  2  F.  &  F.  721. 

A  trader  being  indebted  to  various  persons, 
procured  from  A.  an  advance  of  200Z.,  for  which 
he  verbally  agreed  to  give  a  bill  of  sale  of  all  his 
property,  if  called  upon  to  do  so.  On  receiving 
the  money  he  gave  to  A.  a  promissory  note  for 
200/.,  a  memorandum  of  agreement  to  assign 
fiome  property  expectant  on  the  death  of  his 


wife's  father,  together  with  a  policy  of  insur- 
ance ;  and  also  another  memorandum  of  agree- 
ment to  pay  lOZ.  yearly  as  a  bonus  : — Held,  that 
evidence  of  the  original  verbal  agreement  was 
admissible,  inasmuch  as  the  subsequent  written 
agreement  did  not  contain,  and  was  not  intended 
to  contain,  the  whole  agreement  between  the 
parties.  UarrU  v.  Rieketts,  4  H.  &  N.  1  ;  28  L. 
J.,  Ex.  47. 

A.,  by  parol,  made  arrangements  with  a  rail- 
way company,  to  convey  cattle  for  him  to  K. 
station  ;  he  at  the  same  time,  without  noticing 
its  contents,  signed  a  consignment  note,  by  which 
the  cattle  were  directed  to  be  taken  to  E.,  an  in- 
termediate station  on  the  line  to  K. : — Held, 
that  parol  evidence  was  admissible  to  shew  that 
the  company  agreed  to  carry  on  the  cattle  to  K., 
as  it  did  not  contradict,  but  only  supplemented, 
the  written  contract.  Maljms  v.  London  afid 
Smith'Westcm  Bmlway  Company,  1  L.  R.,  C.  P. 
336  ;  35  L.  J.,  C.  P.  166  ;  12  Jur„  N.  S.  271 ;  13 
L.  T.  710  ;  14  W.  R.  391  ;  1  H.  &  R.  227. 

Snrronnding  Cironmetaneet.] — Extrinsic  cir- 
cumstances not  only  may  but  must  always  be 
looked  at,  because  an  agreement  can  never  be 
made  intelligible  unless  the  jiersons  and  subject- 
matter  with  which  the  parties  are  dealing  can  be 
identified.    Brown  v.  JPletcher,  35  L.  T.  165. 

Sale  of  Lease — Payment  for  Lieenoe.] — On  the 

sale  by  auction  of  a  lease,  containing  a  covenant 
against  alienation  without  the  consent  of  the 
lessor,  the  auctioneer  announced  that  the  land- 
lord would  give  his  consent  for  a  certain  sum, 
then  mentioned,  which  the  vendor  verbally 
agreed  to  pay ;  and  the  auctioneer,  on  the  day  of 
the  sale,  signed  and  delivered  to  the  purchaser  a 
memorandum  of  the  names  of  the  vendor  and 
purchaser,  the  price  and  the  amount  to  be  paid 
for  the  landlord's  consent,  containing  a  stipula- 
tion that  the  latter  sum  should  not  be  charged  to 
the  purchaser.  A  deed  of  assignment,  not  spe- 
cifying by  whom  the  sum  requisite  to  obtain  the 
landlord's  consent  should  be  borne,  having  been 
executed,  the  purchaser  was  compelled,  by  the 
deibult  of  the  vendor,  to  pay  it,  in  order  to  render 
his  title  valid: — Hdd,  that  the  memorandum 
was  a  sufficient  note  of  an  agreement  by  the 
vendor,  collateral  with  the  de^  of  assignment, 
and  not  merged  therein,  to  pay  the  sum  neces- 
sary to  obtain  the  landlord's  consent  to  the  as- 
signment, and  that  the  plaintiff  was  entitled  to 
recover  the  amount  which  he  had  paid  for  that 
purjKDse  from  the  defendant.  Camgy  v.  Broch, 
5  Ii'.  R.,  C.  L.  601. 

Accord.] — Upon  a  negotiation  between  the 
plamtiff  and  the  defendant  for  the  sale  of  the 
fixtures,  furniture,  and  goodwill  of  a  business 
(the  agreement  for  which  was  afterwards  re- 
duced into  writing),  a  distinct  and  separate 
promise  was  made  by  the  defendant,  in  con-v 
sideration  of  the  plaintiff's  signing  the  agree- 
ment, that  the  defendant  would  settle  an  action 
pending  against  the  plaintiff  at  the  suit  of  C.  : — 
Held,  that  evidence  of  this  prior  oral  agreement 
was  admissible,  notwithstanding  the  written 
agreement  contained  an  authorization  to  the  de- 
fendant to  settle  C.'s  action  out  of  the  purchase- 
money.  Idndley  v.  Lacyj  17  0.  B.,  N.  S.  578  ; 
34  L.  J.,  C.  P.  7  ;  10  Jur.,  N.  S.  1108  ;  10  L.  T. 
273  ;  13  W.  R.  80. 

To  an  action  for  goods  sold,  the  defendant 
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pleaded  that  it  was  agreed  that,  in  consideration 
of  his  giving  up  possession  of  a  pnblic-house  and 
stock-in-trade,  the  plaintiff  should  pay  the  de- 
fendant 100/.,  and  give  up  and  discharge  him 
from  all  debts  and  the  goods,  and  averred  pay- 
ment of  the  1002.,  and  delivering  up  of  possession 
of  the  premises  : — Held,  that  evidence  of  a  parol 
agreement  by  way  of  accord  and  satisfaction  was 
admissible  in  support  of  the  plea,  although  to 
enforce  a  delivery  of  possession  it  might  be  neces- 
sary to  shew  a  contract  in  writing  to  satisfy  the 
4th  section  of  the  Statute  of  Frauds.  Sarery  v. 
Turley,e  H.  &  N.  239  ;  30  L.  J.,  Ex.  49. 

A  written  document,  from  which  a  particular 
contract  would  in  ordinary  cases  be  implied, 
may  be  shewn  by  parol  to  have  been  made  under 
circumstances  wmch  exclude  such  implication. 
Bartlett  v.  Parnell,  6  N.  &  M.  299  ;  4  A.  &  E. 
792. 

Therefore,  in  an  action  for  goods  sold  at'  an 
auction,  evidence  of  prior  declaration  by  the 
plaintifE,  that  the  defendant  was  entitled  to  a 
legacy  of  1002.,  and  that  she  might  buy  to  that 
amount,  and  have  it  set  off  against  her  legacy,  is 
admissible.    Ih, 

Aceeptanee.] — ^A.  sold  a  pianoforte  to  B.  for 
15/.  10*.,  and  delivered  it  at  B.'s  shop.  B.  kept 
it,  but  refused  to  pay  for  it,  alleging  that  it  was 
delivered  upon  an  agreement  that  it  should  re- 
main as  security  for  payment  of  certain  out- 
standing bills  of  exchange  which  he  had  dis- 
counted for  A.  In  an  action  for  the  price  of  the 
pianoforte  : — Held,  that  there  was  a  sufficient 
acceptance  within  the  17th  section  of  the  Statute 
of  Frauds,  and  that  parol  evidence  was  admissible 
to  shew  the  tei-ms  of  the  bargain.  TomTtin^on  v. 
Staight,  17  C.  B.  697  ;  25  L.  J.,  C.  P.  85  ;  2  Jur., 
N.  S.  354. 

Suretysldp.] — M.  &  D.  about  to  advance  400/. 
to  A.  on  mortgage,  the  parties  met  their  solicitor, 
G.,  who  was  to  act  for  them  all,  and  draw  up  an 
agreement  and  prepare  the  securities.  The 
agreement  set  forth  that  of  the  money  to  be  ad- 
vanced M,  was  to  be  liable  for  only  100/.  and  D. 
for  300/.,  and  M.  and  D.  accordingly  drew  bills 
on  each  other,  which  were  discoanted  and  the 
proceeds  advanced  to  A.  Afterwards  D.  became 
insolvent,  and  G.,  being  a  creditor  of  D.,  got  the 
bills  indorsed  to  himself,  G.,  and  sued  M.  for  the 
whole  amount : — Held,  on  the  trial  of  an  issue 
whether  G.  hatl  not  been  retained  by  M.  as  his 
solicitor  to  prcpare  proper  securities  to  protect 
M.  against  liability  beyond  the  amount  of  100/., 
it  was  competent  to  prove  by  parol  that  at  the 
time  the  written  agreement  was  made  and  exe- 
cuted, M.  gave  directions  to  G.  so  to  prepare 
such  securities,  for  this  was  not  an  attempt  to 
vary  a  written  instrument  by  parol  evidence, 
Gemmill  v.  Jlaralixterj  9  Jur.,  N.  8.  825  ;  7  L. 
T.  841  ;  11  W.  R.  486— H.  L. 

A  company  borrowed  from  a  bank  a  sum  of 
money,  to  be  repaid  witli  interest,  and  deposited 
a  lease  as  a  security.  Afterwards  a  document 
was  drawn  up  by  the  company,  stating  that  the 
lease  had  been  deposited  as  a  security  for  the 
loan,  without  mentioning  Interest.  The  bank 
refused  to  give  up  the  deed  until  the  whole  of 
the  interest  as  well  as  the  loan  had  been  repaid  : 
— Held,  in  an  action  of  detinue  for  the  lease, 
that  the  written  document  was  not  conclusive 
against  the  bank  as  to  the  terms  of  the  loan,  and 
that  parol  evidence  was  rightly  admitted   to 


shew  that  the  lease  had  been  intended  as  a 
security  as  well  for  the  interest  as  the  principal.- 
Pentregninny  Fuel  Company  v.  Yatmg,  12  Jur.,. 

N.  S.  56. 


7.  As  TO  CONSIDEBATION. 

In  Deeds.] — The  consideration  expressed  in  a 
deed  of  conveyance  was  28/.,  but  parol  evidence- 
was  admitted  to  prove  that  30/.  was  the  real 
consideration.    Bex  v.  Scammonden,  3  T.  R.  474. 

Where  there  is  one  consideration  stated  in  a 
deed,  proof  may  be  given  of  any  other  considera* 
tion  which  did  take  place,  and  which  is  not  in 
contradiction  to  the  instrument ;  and  it  is  not  iik 
contradiction  to  the  instrument  to  prove  a  larger 
consideration  than  that  which  is  stated.  CliffortT 
V.  Tyrrell,  1  Y.  &  C.  C.  C.  138  ;  14  L.  J.,  Ch.  390. 

Wiere  a  deed  purports  to  be  made  "  in  con- 
sideration of  esteem  for  A.  T.,  and  for  diyeis 
other  good  considerations,"  evidence  is  admissible 
that  it  was  made  in  consideration  of  an  intended 
marriage  with  A.  T.  T^ll  v.  Parlett,  M.  &  M. 
472. 

A  conveyance  to  husband  and  wife  and  their 
heirs  as  joint-tenants,  "  in  consideration  of  200/ 
now  in  hand  duly  paid  by  husband  and  wife," 
may  be  explained  by  extrinsic  evidence,  shewing 
that  the  money  belonged  to  the  ^ife  only,  so  as 
to  defeat  the  claim  of  the  husband's  assignees- 
under  21  Jac.  1.  c.  15,  s.  5.  Doe  d.  Bainbridgc 
V.  Statham,  7  D.  &  R.  141. 

Payment — In  0eods.] — ^Although  evidence  is- 
not  admissible  to  shew,  contrary  to  the  terms  of  a 
deed,  that  by  the  contract  the  consideration  was- 
not  to  be  paid,  as  stated  in  the  deed,  but  in 
goods,  such  evidence  is  admissible  to  shew  that,, 
in  point  of  fact,  the  consideration  was  so  paid, 
ana  that  goods  were  accepted  in  payment.  Smith 
V.  Battams,  26  L.  J.,  Ex.  232. 

In  Billi  and  Kotes.] — In  an  action  by  a  payee 
against  the  maker  of  a  promissory  note,  though 
it  is  not  competent  to  him  to  controvert  or 
vary  by  parol  the  contract  that  appears  on  the 
face  of  the  note,  he  may  shew  that  there  was 
no  consideration,  or  that  the  consideration  has 
failed.  Ahhott  v.  XendricJt4f  or  Hendrieht,  2 
Scott,  N.  R.  183  ;  1  M.  &  G.  791  ;  1  Drink.  31 ; 
4  Jur.  1113. 

It  is  an  inflexible  rule  not  to  admit  parol  evi- 
dence to  contradict  a  written  instrument,  unless 
the  consideration  is  illegal,  and,  therefore,  where 
a  testatrix  gave  in  her  lifetime  to  the  plaintiff  a 
promissory  note  to  pay  him  or  order, "  on  de- 
maud  the  sum  of  100/.  for  value  received  and 
his  kindness  to  me,"  with  a  verbal  engagement 
on  the  part  of  the  plaintiff  that  the  note  should 
not  be  demanded  until  after  her  death  :— -Held, 
in  an  action  upon  the  note,  that  parol  evidence 
could  not  be  received  to  shew  that  it  was  not 
given  for  a  valuable  consideration.  Woodbridgc 
V.  Sjfootier,  3  B.  &  A.  233  ;  1  Chit.  661. 

On  the  8tli  of  August,  1881,  the  defendant 
agreed  with  S.,  her  partner  in  a  business.  (1) 
that  S.  should  retire  as  from  the  31st  of  July, 
1881  ;  (2)  that  the  defendant  should  pay  S. 
2,000/.  \nthin  three  years,  with  interest  at  5 
per  cent,  on  the  same,  or  the  instalments  thereof 
for  the  time  being  remaining  unpaid  computed 
from  the  said  31st  of  July ;  (3)  that  S.  should 
accept  the  2,000/.  in  full  satisfaction  for  all  his 
share  in  tlie  stock,  credits,  and  effects  of  the 
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ptartnership  ;  (4)  that  a  proper  deed  should  be  |  exchange  to  set  up  a  parol  contract  inconsistent 
-executed  to  carry  the  agreement  into  effect,  j  with  the  contract  on  the  face  of  the  bill.  Besant 
Subsequently  in  September  the  defendant  by  a  ,  v.  CrosSy  10  0.  B.  895  ;  2  L.  M.  k  P.  351  ;  20  L. 
promissory  note  dated  the  31st  of  July,  1881,  J.,  C.  P.  173  ;  15  Jur.  828.  S.  P,,  Adams  v. 
promised  to  pay  S.  on  demand  2,0002.  with  in-    Woodlcy,  1  M.  &  W.  374  ;  2  Gale,  29. 


tcrest  at  5/.  per  cent.  In  an  action  on  the  note 
by  the  executrix  of  S.  parol  evidence  of  the 
-circumstances  under  which  the  note  was  given 
was  admitted  subject  to  objection,  and  tnere- 
upon  the  jury  found  that  the  2,0002.  and  in- 
terest covered  by  the  note  were  the  same  moneys 
418  those  covered  by  the  agreement  of  the  8th  of 
August,  and  that  the  note  was  given  by  the  de 


In  Onaranteet.] — Where  the  tei-ms  of  a  guar- 
antee apply  equally  to  a  past  as  to  a  future 
consideration,  evidence  of  the  circumstances  of 
the  parties  at  the  time  when  the  guarantee  wiis 
made,  is  admissible  to  explain  its  meaning. 
Bahibrldge  v.  Wade,  16  Q.  B.  89 ;  20  L.  J.,  Q. 
B.  7  ;  15  Jur.  572. 


iendant  to  S.  and  accepted  by  him  subject  to  The  plaintiffs  wrote  to  the  defendant,  "  We 
the  conditions  of  the  agreement  of  the  8th  of  !  are  doing  business  with  B.,  and  require  a  guar- 
August : — Held,  that  the  plaintiff  was  entitled  ^  antee  to  the  amount  of  2002.,  and  they  refer  us 
to  recover,  as  there  was  a  good  consideration  for  ;  to  you."  The  defendant  wrote  an  answer,  "  I 
the  promissory  note ;  for  that  where  there  is  a   have  no-  objection  to   become  security  for  B., 


idebt  existing  in  presenti,  but  payable  within  a 
period  of  time  and  not  on  a  day  fixed  in  future, 
so  that  the  debtor  is  entitled  to  pay  the  sum 
owed  at  any  time  at  his  option,  there  is  good 
consideration  for  a  promissoxy  note  payable  on 
•demand  given  by  the  debtor  and  accepted  by 
ihe  creditor  for  ihe  amount  of  that  debt ;  and 


and  subjoin  a  memorandum  to  that  effect." 
The  memorandum  subjoined  was,  **  I  hereby  en- 
gage to  guarantee  to  Messrs.  Colboum,  iron- 
masters, 2002..  for  iron  received  from  them  for 
B.,  as  annexed :  " — Held,  that  these  three  docu- 
ments were  to  be  read  together,  and  that  the 
words,  '*  we  are  doing  business,'"  taken  with  the 


that  such  a  case  falls  within  the  principle  of  the  j  rest,  shewed  that  the  consideration  for  the  de- 
decision  in  Currie  v.  Mim  (10  L.  B.,  Ex.  153),  fendant's  undertaking  was,  that  the  plaintiff 
4ind  that  the  allied  collateral  agreement  be- '  should  continue  to  supply  B.  with  goods,  and 


tween  the  defendant  and  S.  could  not  be  taken 
into  oonsidemtion.  Stott  v.  Fairlamh^  53  L.  J., 
Q.  B.  47  ;  49  L.  T.  525.  Reversing  52  L.  J., 
Q.  B.  420 ;  48  L.  T.  574. 

To  eontradiot  Kote.] — A  parol  agreement  con- 


that  if  the  last  document  alone  had  constituted 
the  contract,  parol  evidence  would   have  been 
admissible  to  construe  the  words,  *•  for  iron  re- 
ceived."    Colhourti  V.   JDawJfmy  10  C.  B.  765  ; 
20  L.  J.,  C.  P.  154  ;  15  Jur.  680. 
A  guarantee,  purporting  to  be  griven  in  con- 
temporaneous with  a'  promissory   note,  to   the   sideration  of  Messrs.  E.  giving  credit  to  Mr.  D. 
effect  that  the  note,  though  on  the  face  of  it  j  j.,  is  good,  as  those  words  may  apply  to  future 
payable  on  demand,  should  not  be  enforced  for  |  as  well  as  to  past  credit,  and  evidence  is  there- 


three  years,  is  immaterial  and  inoperative   to 
contradict  the  terms  of  the  note.    2b, 

To  an  action  by  payee  against  the  drawer  of 
a  bill  payable  twelve  months  after  date,  he 
pleaded  that  he  drew  the  bill  and  delivered  it  to 
the  plaintiff  for  the  -  accommodation  of  the  ac- 
ceptor and  as  surety  for  him  ;  that  it  was  agreed 
between  the  plaintiff  and  himself  and  the  ac 


fore  admissible  in  an  action  on  such  a  guarantee 
to  shew  that  it  was  intended  to  apply  to  future 
credit.  Edwards  v.  Jevons,  8  C.  B.  436  ;  19  L.  J., 
C.  P.  50  ;  14  Jur.  131. 

A  guarantee  was  in  these  terms  addressed  to 
the  plaintiff  : — "  Sir,  In  consideration  of  your 
having  this  day  advanced  to  our  client  Mr.  V.  D. 
7802.,  secured  by  his  warrant  of  attorney,  pay- 


ceptor  that  the  acceptor  should  deposit  with   able  on  the  22nd  August  next,  we  (the  drfen- 


the  plaintiff  securities,  to  be  held  by  the  plaintiff 
as  security  for  the  due  payment  of  the  bill,  and 
that,  in  case  the  bill  should  not  be  duly  paid, 
the  plaintiff  should  sell  the  securities  and  apply 
the  proceeds  in  liquidation  of  the  bill,  and  that, 
until  the  plaintiff  should  have  so  sold  the  securi- 
ties, he  should  not  be  liable  to  be  sued  on  the 
bill.  The  plea  then  went  on  to  aver  that  the 
securities  were  deposited  with  the  plaintiff  by 
the  acceptor,  but  that  he  had  not  sold  but  still 
held  them  : — ^Held,  that  oral  evidence  of  the 
agreement  alleged  in  the  plea  was  not  admis- 
sible, inasmuch  as  it  contradicted  or  varied  the 
express  written  contract  on  the  face  of  the 
biU.    Abrey  v.  Ot<j-,  5  L.  R.,  C.  P.  37. 

In  an  action  by  payee  against  the  maker  of  a 
note,  parol  evidence  is  inadmissible  to  prove  an 
agreement  that  he  should  not  be  liable  if  the 
assets  of  a  third  party  should  be  sufficient  to  pay 
the  debt  for  which  it  was  given.  M'Bouyall 
v.  Field,  6  Ir.  R.,  C.  L.  185. 

Parol  evidence  is  inadmissible  to  prove  a 
note  expressed  to  be  a  security  for  5002.  and  in- 
terest, to  have  been  intended  to  secure  the  in- 
terest only.  .Br/22  v.  WUson,  8  L.  R.,  Ch.  888 ; 
42  L.  J.,  Ch.  817  ;  29  L.  T.  238  ;  21  W.  R. 
757. 

It  is  not  competent  to  an  acceptor  of  a  bill  of 


dants)  undertake  to  pay  the  same  on  default. 
Dated  this  22nd  day  of  June,  1840.  Yours,"  &c. : 
— Held,  that  evidence  was  admissible  to  shew 
that  the  guarantee  had  in  fact  been  executed  on 
the  22nd  of  June,  simultaneously  \vith  the  pay- 
ment of  the  money  by  the  plaintiff  to  the  party 
guaranteed.  Goldsh^de  v.  Stmn,  1  Ex.  154  ;  16 
L.  J.,  Ex.  284. 

Since  19  ft  20  Vict.  c.  97.1— Since  19  &  20 
Vict.  c.  97,  parol  evidence,  though  it  may  sup- 
ply the  consideration  for  a  guarantee,  cannot 
explain  the  promise.  Uolmes  v.  Mitchell^  7  C. 
B.,  N.  S.  361  ;  6  Jur.,  N.  S.  73. 

Therefore,  a  letter  from  the  defendant  to  the 
plaintiff,  relating  to  a  proposed  mortgage  of 
leasehold  property  belonging  to  A.  and  B.,  who 
were  desirous  to  borrow  4002.  on  the  security 
thereof  from  the  plaintiff,  in  these  words,  "  I 
will  take  any  responsibility  on  myself  respecting 
it,  should  there  be  any,"  is  not  sufficient  to 
satisfy  the  Statute  of  Frauds,  because  the  whole 
promise  cannot  be  made  out  without  the  aid  of 
extrinsic  parol  evidence,    lb, 

8.  Usages  and  Customs  op  Countby. 
XTiage — Quettioii    for   Jury.]  —  Evidence   of 
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usage  is  admissible  to  explain  an  ambiguous 
grant,  and  the  construction  of  such  a  grant  is 
for  the  jury,  and  not  for  the  judge.  Doe  d. 
Khigldke  v.  Beviss,  18  L.  J.,  C.  P.  628. 

All  ancient  grants  may  be  explained  by  evi- 
dence of  modem  usage  upon  a  question  as  to 
what  passed  by  such  documents.  Beavfort 
QDvke^  V.  SwanJtea  {Mayors  ^'c,\  3  Ex.  413. 

Where  a  charter  is  ancient  and  ambiguous  in 
its  language,  evidence  of  usage  is  admissible  to 
explain  it.  Newcastle  -  upon  -  Ty7i^  QJfasteVt 
Pi  lots  t  and  Seamen)  v.  Bradley,  2  El.  &  BL 
428  ;  16  Jur.  494. 

Where  parcels  are  described  in  old  documents 
by  words  of  a  general  nature  or  of  doubtful  im- 
port, evidence  of  usage  is  proper  to  be  received 
to  shew  what  they  comprehended.  Waterpark 
(^Lord)  V.  Fennell,  7  U,  L.  Cas.  650  ;  5 -Jur.,  N. 
S.  1135  ;  7  W.  B.  634. 

Where  a  right  of  election  is  given  by  an  old 
deed  to  any  number  of  persons,  usage  is  admis- 
sible evidence  as  to  its  construction  and  mean- 
ing. WithneU  v.  Gartham,  1  Esp.  322;  6  T. 
R.  388. 

In  the  construction  of  a  deed,  parol  evidence 
of  prior,  contemporaneous  and  subsequent  en- 
joyment of  a  right  claimed  is  admissible  to  shew 
the  condition  of  the  property,  so  as  to  place  the 
court  in  the  position  of  the  parties  to  the  instru- 
ment. Baird  v.  Fortune,  4  Macq.  H.  L.  Cas. 
127  ;  7  Jur.,  N.  S.  926  ;  6  L.  T.  2  ;  10  W.  R.  2— 
H.L. 

To  explain  an  ambiguous  award  of  a  road 
under  an  inclosure  act,  evidence  of  contempo- 
raneous acts  of  the  occupiers  of  the  land  may 
be  received.     Wadley  v.  jBaylUt,  5  Taunt.  752. 

Long  usage  is  of  no  avail  against  plain  statu- 
tory enactments,  and  it  can  be  binding  only  as 
the  interpreter  of  a  doubtful  law,  and  as  afford- 
ing a  contemporaneous  exposition.  Ihmhar 
(^Magistrates)  v.  lloxhurghe  (Dtwhesx),  3  C.  & 
F.  335. 

Where  a  statute,  expressive  as  to  some  points, 
is  silent  as  to  others,  usage  may  well  supply  the 
defect,  if  not  inconsistent  with  the  expreas  direc- 
tions of  the  statute.    Ih, 

Custom  to  eontrol  CoTonant.] — A  custom  to 
control  the  words  of  a  covenant  in  a  deed,  must 
be  one  which  both  parties  to  the  covenant  can 
know,  and  must  be  certain  and  invariable. 
Ahhott  V.  Bates,  43  L.  J.,  C.  P.  150  ;  30  L.  T.  99 ; 
22  W.  R.  488.  Affirmed,  33  L.  T.  491  ;  24  W.  R. 
101. 

Custom  —  Varying  Doeuments.J — ^A  custom 
cannot  vary  or  alter  the  construction  of  written 
documents.  Menzies  v.  Lightfoot,  11  L.  R.,  Eq. 
459 ;  40  L.  J.,  Ch.  561 ;  24  L.  T.  695 ;  19  W.  R.  578. 


Excluded  by  Ezprett  Terms.] — The  express 


terms  of  a  lease  cannot  be  controlled  by  the  cus< 
torn  of  the  country  ;  but  if  the  lease  is  entirely 
silent  as  to  the  time  of  quitting,  evidence  of  the 
custom  of  the  country  may  be  given  to  fix  the 
time.  Welh  v.  Phtmmer,  2  B.  &  A.  746.  And 
see  as  to  the  custom  of  the  countiT.  Dalby  v. 
Hirst,  1  B.  &  B.  224  ;  3  Moore,  536  ;  Borhnrghe 
(Dulie)  V.  Boberfsan,  2  Bligh,  156  ;  Senior  v. 
Armytage,  Holt,  197 ;  Wigglestcorth  v.  Dallison. 
1  Dougl.  207 ;  Ilutton  v.  M^arner,  1  M.  &  Wi 
466  ;  2  Gale,  71. 

Manuring.] — ^In  an  action  by  a  landlord 


against  an  incoming  tenant,  the  declaration) 
stated,  that,  in  consideration  that  the  landlord 
would  give  up  to  the  tenant  possession  of  the 
farm,  on  which  manure  had  been  laid,  and  would, 
permit  him  to  have  the  benefit  of  the  manure,  he- 
promised  to  pay  the  landlord  for  the  same  ac- 
coi*ding  to  the  custom  of  the  country.  Breach, 
non-payment.  In  support  of  this  custom,  the 
landlord  put  in  evidence  a  written  agreement, 
which  stated  that  the  land  had  been  manured 
with  eight  loads  of  manure  per  acre,  and  that 
the  tenant  agreed  to  leave  the  land,  when  given- 
up  by  him,  in  the  same  state,  or  to  allow  a  valna* 
tion  to  be  made  : — Held,  that  the  written  agree- 
ment excluded  the  custom  of  the  country,  as 
being  inconsistent  with  it,  and  that  there  was  Sr 
variance  between  that  agreement  and  the  one: 
stated  in  the  declaration.  Clarke  v.  Moystone, 
13  M.  &  W.  752  ;  14  L.  J.,  Ex.  143. 

Am  to  Straw.] — By  the  terms  of  a  farm- 
lease  for  seven  years,  expiring  at  Michaelmas^, 
the  tenant  agreed  to  cultivate  the  land  accord^ 
ing  to  the  custom  of  the  country,  and  "  during 
the  term  to  consume  with  stock  on  the  farm  all 
the  hay,  straw,  and  clover  grown  thereon,  which 
manure  shall  be  used  on  the  farm  ; "  and  the- 
landlord  agreed  to  let  the  tenant  occupy  part  of 
the  homestead  until  Midsummer-day  after  the 
expiration  of  the  term,  if  necessary,  *'  to  end  the 
cropping  of  the  tenant  grown  on  the  premises  : " 
— Held,  that  the  lease  did  not  exclude  the  cus- 
tom of  the  country,  by  which  the  tenant,  having 
paid  for  straw  on  his  incoming,  was  entitled  to 
be  paid  for  straw  on  his  quitting  ;  and  that  an 
action  was  maintainable  against  the  succeeding* 
tenant  for  the  straw  left  by  the  outgoing  tenant 
on  the  farm,  at  the  expiration  of  the  term*. 
Mmeey  v.  Dennis,  1  H,  &  N.  216  ;  26  L.  J.,  Ex. 
66. 

Selling  Flints — Beteirationof  Kinetand 

Minerals*] — By  an  agreement  for  a  lease  the 
tenant  agreed  to  cultivate  the  land  according  to 
the  most  approved  system  of  husbandry  and  to 
use  it  for  agricultural  purposes  only,  and  to 
commit  no  waste.  The  lessor  reserved  "all 
mines  and  minerals,  sand,  quarries  of  stone^ 
brick-earth  and  gravel  pits."  The  farm  was  in  a 
district  where  large  numbers  of  flints  came  to 
the  surface  in  the  ordinai;y  course  of  ploughing, 
and  it  was  necessary  to  remove  them  in  older  to 
cultivate  the  land  effectually.  The  tenant  re- 
moved the  flints  which  came  to  the  surface  in 
the  ordinary  course  of  agricultural  operationa 
and  sold  them,  and  there  was  evidence  that  it 
was  the  custom  of  the  country  for  tenants  to  do 
so,  when  not  prohibited  by  their  leases : — Held, 
that  such  a  custom  was  reasonable  and  good* 
Tficher  v.  Linger,  21  Ch.  D.  18;  51  L.  J..  Ch. 
713;  46  L.  T.  894;  30  W.  R.  578— d  A. 
Affirmed.  8  App.  Cas.  508 ;  52  L.  J.,  Ch.  941  ; 
49  L.  T.  373;  32  W.  R.  40;  48  J.  P.  4— 
H.  Li,  C-^0* 

Held,  further,  that  the  reservation  of  minerals 
in  the  agreement  did  not  indicate  an  intention 
to  exclude  the  custom  so  as  to  deprive  the  tenant 
of  his  right.    Ih, 

In  ascertaining  the  nature  of  an  agricultural 
custom  regard  is  to  be  had  not  so  much  to  what 
the  witnesses  state  to  be  their  opinion  as  to  the 
extent  of  the  custom,  as  to  what  they  prove  to 
have  been  publicly  done  throughout  the  district. 
IK 
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Partionlar  Estate—Knowledge.]  — The 

rule  of  law,  as  to  importing  into  the  terms  of  a 
tenancy  the  custom  of  the  country,  does  not  ad- 
mit of  evidence  of  the  usage  of  a  particular 
estate,  or  the  property  of  a  particular  individual, 
however  extensive  it  may  be,  it  not  being  shewn 
that  the  tenant  was  aware  of  it.  Womersley  v. 
Dally,  26  L.  J.,  Ex.  219.  • 


lUglit  to  Let  down  Snrfaoe.]— To  a  state- 


ment of  claim  for  working  mines  under  the 
plaintiffs  land  without  leaving  sufficient  support 
for  the  surface,  the  defendant  pleaded  in  his  state- 
ment of  defence  that  he  was  the  lessee  of  the  mines 
from  the  lord  of  the  manor ;  that  the  plaintiffs 
land  had,  previously  to  the  passing  of  an  in- 
closure  act  under  which  the  waste  of  the  manor 
was  inclosed  and  allotted,  formed  part  of  such 
waste  ;  that  the  lord  of  the  manor  from  time  im- 
memorial had  been  accustomed  to  work  the 
mines  under  the  waste  without  leaving  sufficient 
support  for  the  surface,  and  without  making  any 
compensation  for  injury  so  caused  ;  that  by  the 
Inclosure  Act  it  was  provided  that  the  lorrl  of 
the  manor,  his  successors  or  assigns,  might  hold 
all  mines  and  quarries  lying  under  the  waste, 
together  with  liberty  of  searching  for,  winning, 
and  working  the  same  as  fully  and  freely  as  he 
or  they  might  have  had  and  enjoyed  the  same 
in  case  the  act  had  not  been  passed,  and  that 
vtithout  making  or  paying  any  satisfaction  for 
so  doing ;  and  that  it  was  further  provided  by 
the  act  that  compensation  for  damage  caused  to 
any  person's  allotment  by  such  working  of  the 
mines  should  be  assessed  by  a  justice  of  the  peace, 
and  should,  when  so  assesses],  be  paid  by  the 
occupiers  of  the  other  allotments  in  the  same 
township  : — Held,  that  the  statement  of  defence 
was  good,  on  the  ground  that,  whether  any  valid 
custom  such  as  alleged  in  the  statement  of  de- 
fence existed  previously  to  the  act  or  not,  the 
act  expressly  gave  to  the  lord  of  the  manor  and 
his  assigns  the  right  to  let  down  the  surface 
by  mining  without  making  any  compensation. 
Beckett  v.  Bradley  (31  L.  J.,  Q.  B.  65)  not 
followed.  GiU  v.  DirJiinsm,  5  Q.  B.  D.  159  ; 
49  L.  J.,  Q.  B.  262  ;  42  L.  T.  510 ;  28  W.  R.  416 ; 
44  J.  P.  5^7. 


9.  Usages  and  Customs  of  Trade. 

a.  Prinoiple  of  AdmlMlbillty. 

Knmber  of  Instanoei.] — Mercantile  usage  is 
provable  by  the  multiplication  or  aggregation 
of  a  great  number  of  particular  instances,  shew- 
ing a  given  course  ox  business,  and  a  general, 
established  understanding  respecting  it.  Mac- 
kenzie v.  Dunlop,  3  Macq.  H.  L.  Cas.  22  ;  2  Jur., 
N.  S.  957. 

If  A.  gives  an  iron  scrip  note  to  B.,  and  B. 
sells  it  to  a  third  party,  that  third  party  may 
prove  that  the  document  has,  in  the  usage  of 
trade,  an  import  not  expressed  on  the  face  of  it. 
Jh. 

But  such  third  party  cannot  put  a  special  con- 
struction on  the  document  by  proving  that,  in 
the  contract  between  A.  and  B.,  there  was  a 
specialty  not  actually  appearing  on  the  face  of 
the  document.    Ih. 

In  order  to  prove  that  a  particular  usage  exists 
in  a  trade  carried  on  at  A.,  evideuce  that  the 
usage  prevails  at  B.,  where  the  same  trade  is 


carried  on,  is  admissible,  provided  it  is  in  the 
vicinity  of  A.,  and  there  is  an  interchange  of 
the  trade  in  question  between  the  two  places. 
Plaice  V.  Allcock,  4  F.  &  F.  1074. 

In  order  to  prove  a  usage  in  a  particular  trade, 
it  must  be  shewn  that  the  usage  is  certain  and 
reasonable,  and  so  universally  acquiesced  in  that 
every  one  engaged  in  the  trade  knows  it,  or 
might  know  it  if  he  took  the  trouble  to  inquire. 
lb. 

Kew  Usage.] — In  respect  to  evidence  of  mer- 
cantile usage,  to  support  such  a  ground  there 
needs  not  either  the  antiquity,  the  uniformity, 
or  the  notoriety  of  custom,  which  in  respect  of 
all  these  grounds  becomes  a  local  law.  The 
usage  may  be  still  in  course  of  growth  ;  it  may 
require  evidence  for  its  support  in  each  case ; 
but  in  the  result  it  is  enough  if  it  appears  to  be 
so  well  known  and  acquiesced  in,  that  it  may  be 
reasonably  presumed  to  have  been  an  ingredient 
imported  by  the  parties  into  their  contract. 
Juggcnnohun  Ohoge  v.  Manickehundf  7  Moore, 
Ind.  App.  263. 

Particular  Place.] — Evidence  of  the  usage  of 
a  particular  place,  to  add  to  or  in  any  manner  to 
effect  the  construction  of  a  written  contract,  is 
admitted  only  on  the  principle  that  the  parties 
who  made  the  contract  were  both  cognizant  of 
the  usage,  and  are  presumed  to  have  made  the 
agreement  with  reference  to  it.  Kirehner  v. 
Venu^,  12  Moore,  P.  C.  C.  361 ;  5  Jur.,  N.  S.  895 ; 
7  W.  R.  455. 

No  such  presumption  arises,  if  one  of  the 
parties  is  ignorant  of  such  usage  or  custom. 
lb. 

Goods  were  shipped  at  Liverpool  for  Sydney. 
By  a  bill  of  lading  the  goods  were  made  deliver- 
able to  the  shipper's  order  or  assigns,  **he  or 
they  paying  freight  for  the  goods  here  as  per 
margin  ;  "  and  in  the  margin  the  stated  amount 
for  freight  was  made  payable  in  Liverpool  to  M. 
(who  was  not  the  shipowner)  one  month  after 
the  sailing  of  the  vessel : — Held,  that,  as  against 
an  indorsee  for  value  of  the  bill  of  lading,  the 
master  could  not  detain  the  goods  at  the  port  of 
delivery  on  the  ground  of  non-payment  of  the 
freight,  although  the  jury  found  that,  by  the 
usage  of  Liverpool,  the  shipowner  does  not  lose 
his  lien  for  the  freight  by  making  it  payable  at 
the  port  of  shipment.    lb. 

Such  a  local  usage  cannot  bind  a  bon&  fide 
holder  for  value  without  notice.    lb. 

BeaionablenesB.] — A  custom  or  usage  of  trade, 
to  be  binding,  must  be  reasonable,  and  is  not  so 
if  it  is  such  as  honest  and  right-minded  men 
would  deem  unfair  and  unrighteous.  Paxtim  v. 
Cimrtnayy  2  F.  &  F.  131. 

To  explain,  not  yary.^ — Evidence  of  general 
usage  in  the  trade  to  which  a  contract  refers  is 
admissible  to  interpret  the  contract.  But,  to  vary 
the  ordinary  meaning  of  plain  words,  such  evi- 
dence must  be  clear  and  irresistible.  Lewis  v. 
Marshall,  7  M.  &  G.  729  ;  8  Scott,  N.  R.  477;  13 
L.  J.,  C.  P.  193  ;  8  Jur.  848. 

A  custom  cannot  vary  or  alter  the  construc- 
tion of  written  documents.  Menzies  v.  Lightfoot, 
11  L.  R.,  Eq.  459  ;  40  L.  J.,  Ch.  561  ;  24  L.  T. 
695  ;  19  W.  R.  578. 
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b.  What  Customs. 


■  Baakm  Sailing  Stock.] — Evidence  of  the 
course  of  business  and  custom  of  London  bankers 
is  admissible,  to  explain  the  authority  meant  to 
be  given  to  a  London  banker  by  a  power  of  at- 
torney to  sell  stock  sent  through  a  country  broker, 
Adam^  v.  Peters,  2  C.  &  E.  723. 

Broker's  Commission.] — The  defendant,  a  ship- 
owner, being  desirous  of  chartering  a  vessel,  the 
plfidntiff,  a  ship-broker,  introduced  him  to  S., 
another  broker,  who  introduced  the  defendant  to 
L.,  who  mentioned  to  B.'that  the  charter  was 
want^,  and  through  the  negotiations  of  B.  with 
the  defendant  D.  chartered  the  vessel.  The 
plaintiff  sued  for  commission,  alleging  that  an 
**  introducing  broker  "  was  entitled  by  custom  to 
a  share  of  the  commission.  The  plaintiff's 
counsel  proposed  to  ask  a  witness  the  following 
question,  "  What  is  the  custom  with  regard  to 
payment  of  broker's  commission,  when  a  broker 
inti-oduces  another  broker  to  a  shipowner,  who 
subsequently  negotiates  with  the  broker  intro- 
duced ?  " — Held,  that  the  evidence  was.  properly 
rejected.     Gibson  v.  Crick,  1  H.  &  C.  142. 

The  defendants,  who  were  ship-brokers,  being 
employed  by  an  agent  of  the  French  Govern- 
ment to  procure  for  them  the  charter  of  two 
ships,  L.,  who  was  also  a  ship-broker,  informed 
the  defendants  of  two  ships,  called  the  New  York 
and  the  Glasgow,  which  might  be  chartered. 
After  some  negotiation  and  correspondence  be- 
tween L.,  the  defendants,  and  the  owners  of  the 
ships,  the  New  York  was  chartered  for  six  months, 
and  the  defendants  wrote  to  L.  stating,  that,  "in 
consideration  of  his  having  assisted  them  in  pro- 
curing the  charter  of  the  New  York  they  engaged 
to  pay  him  a  commission  of  two  and  a  half  per 
cent.'*  The  Glasgow  was  afterwards  chartered, 
and  the  charter  of  the  New  York  was  renewed  for 
another  six  months,  and  L.  then  claimed  commis- 
sion at  the  same  rate  on  the  charter  of  the  Glas- 
gow, and  also  on  the  renewed  charter  of  the  New 
York  : — Held,  first,  that  evidence  was  admissible 
of  a  custom  among  ship-brokers  that  an  "  intro- 
ducing broker  "  should  receive  renewed  commis- 
sion on  every  renewal  of  a  charter  effected 
through  him,  since  such  a  custom  was  not  incon- 
sistent with  the  written  agreement  Allan  v. 
Sundius,  1  H.  &  C.  123  ;  31  L.  J.,  Ex.  307  ;  6  L. 
T.  359. 

Held,  secondly,  that  it  should  have  been 
left  to  the  jury  to  say  whether  the  agreement  to 
pay  commission  extended  also  to  the  Glasgow. 
Ih. 

Terms  of  Hiring.] — By  a  written  contract  the 
plaintiff  agreed  to  perform  at  the  defendant  s 
theatre,  and  the  defendant  agreed  to  engage  her 
for  three  years  and  pay  her  a  salary  of  5^.,  6Z. 
and  11,  per  week  in  those  yeara  respectively  : — 
Held,  that  parol  evidence  was  admissible  to  shew 
that,  acconling  to  the  uniform  usage  of  the 
theatrical  profession,  the  plaintiff  was  to  be  paid 
only  during  the  theatrical  season,  i.  e.,  during 
the  time  when  the  theatre  was  open  for  perfoim- 
ance  in  each  of  those  years.  GrafU  v.  Maddox, 
15  M.  &  W.  737  ;  16  L.  J.,  Ex.  227. 

Where,  by  a  written  contract,  a  workman  en- 
gages to  work  at  a  particular  trade  for  a  year, 
parol  evidence  may  be  given,  that,  by  the  custom 
of  the  trade,  the  workman  is  entitled  to  certain 
holidays  in  the  course  of  the  year,  for  as  the 


contract  is  in  general  terms,  and  does  not  specify 
the  particular  times  of  service,  such  evidence  ex- 
plains, and  does  not  contradict  the  written  con- 
tract.   Reg,  V.  Stoke-ujf on- Trent,  D.  &  M.  357  ; 

5  Q.  B.  303  ;  13  L.  J.,  Q.  B.  41  ;  8  Jur.  34. 

An  agreement  was  entered  into  between  A. 
and  B.  in  the  following  terms  : — "  A.  engages  to 
serve  B.  as  agent  or  representative,  at  the  salary 
of  150Z.  per  annum  ;  also  provided,  at  the  end  of 
the  year,  B.  finds  A.  has  done  sufficient  businsss 
to  justify  him  in  recompensing,  by  making  up 
his  salary  to  180Z.  to  do  so,  being  a  donation  of 
30Z.  to  his  present  stipulated  amount  of  1502." 
It  being  proved  at  the  trial  that,  by  a  general 
custom  of  the  trade,  a  yearly  hiring  is  determin- 
able by  a  month's  notice  at  any  time  : — Held, 
that  there' was  nothing  in  the  pro\iso  to  exclude 
the  application  of  the  custom  to  the  particular 
case.  Parker  v.  IhheUon,  4  C.  B.,N.  S.  346 ;  27 
L.  J.,  C.  P.  236  ;  4  Jur.,  N.  S.  536. 

In  an  action  upon  the  agreement  charging  a 
wrongful  dismissal  within  the  year,  the  judge 
left  it  to  the  jury  to  say  whether  the  proviso  was 
meant  by  the  parties  to  exclude  the  custom : — 
Held,  a  misdirection,  there  being  no  ambiguity 
in  the  contract,  and  its  construction  being  for 
the  court.    Ih, 

IJMge  of  Stook  Exchango— UnreasonablenMs.] 

— ^An  alleged  usage  of  the  Stock  Exchange,  re- 
lied upon  as  authorizing  stockbrokers  who  are 
entitled  to  sell  stock  or  shares  of  a  customer  for 
the  realization  and  payment  of  money  due  to 
them  by  such  customer,  to  take  over  to  them- 
selves, at  the  price  of  the  day,  stock  or  shares  of 
the  customer,  for  which  there  is  an  inadequate 
demand,  or  where  a  forced  sale  would  lower  the 
selling  price : — Held,  unreasonable,  and  incapable 
of  being  supported  against  a  customer  who  w&s 
not  proved  to  be  acquainted  with  the  existence 
of  such  alleged  usage,  llamilton  v.  YiruHg,  7 
L.  R.,  Ir.  289. 

The  defendant,  a  stockbroker,  who  had  under- 
taken to  sell  shares  of  a  joint  stock  bank  for  the 
plaintiff,  a  shareholder,  sold  them  to  a  jobber  on 
the  Stock  Exchange  and  sent  an  advice-note  of 
such  sale  to  the  plaintiff,  but  in  accoixlance  with 
the  custom  of  the  Stock  Exchange,  the  bought 
and  sold  notes  between  the  defendant  and  the 
jobber  omitted  to  state  the  name  of  the  rois- 
tered proprietor  of  the  shares,  as  required  by  30 

6  31  Vict.  c.  29,  s.  1,  by  reason  of  which  the 
contract  for  sale  was  void,  and  the  bank  having 
stopped,  and  an  order  for  its  winding-up  having 
been  made  before  the  day  on  which  the  jobber 
was  entitled  to  name  the  person  willing  to  be 
the  purchaser,  the  contract  for  sale  was  re- 
pudiated, and  the  plaintiff  remained  the  holder 
of  the  shares : — Held,  that  the  defendant  had 
committed  a  breach  of  duty  in  not  making  a 
valid  contract  for  sale,  notwithstanding  the  cus- 
tom of  the  Stock  Exchange  to  disregard  the  said 
statute,  as  such  custom  was  both  unreasonable 
and  illegal,  and  that  for  such  breach  of  duty 
the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant by  way  of  damages  the  price  at  which 
the  shares  had  been  sold.  NciUon  v.  James,  9 
Q.  B.  D.  546  ;  51  L.  J.,  Q.  B.  369  ;  46  L.  T.  791 
— C.  A. 

c.  As  to  Parties  to  Oontraots. 

Bill  Brokers— Liability.] — It  being  proved  to 
be  the  common  and  almost  invariable  practice  of 
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bill  brokers  in  the  city  of  London,  not  to  indorse 
•each  bill  of  exchange  which  thej  have  discounted 
for  a  customer  when  thcj  re^iiscoimt  it  with 
their  bankers,  bat  to  give  to  the  bankers  a  general 
guarantee  for  all  bills  which  they  re-discount 
with  them  : — Held,  that  when  an  accommodation 
bill  is  drawn  and  accepted  for  the  purpose  of 
raising  money  for  the  drawer  and  the  acceptor, 
the  drawer  in  discounting  the  bill  with  bill 
brokers  in  the  city  of  London  has  an  implied 
authority  from  the  acceptor  to  deal  with  them  in 
the  ordinary  course  of  their  business,  and,  con- 
sequently, that  the  bill  brokers  have  an  implied 
authority  from  the  acceptor  to  make  themselves 
liable  on  the  bill  under  their  guarantee  to  their 
bankers,  and  are,  in  the  event  of  the  bankruptcy 
of  the  acceptor,  entitled  to  prove  against  his 
estate  for  what  they  have  paid  to  the  bankers  in 
respect  of  the  bill  under  their  guarantee.  Bishop, 
ExpaHe,  Fox,  In,  re,  15  Ch.  D.  400  ;  50  L.  J., 
Ch.  18  ;  43  L.  T.  165  ;  29  W.  R.  144— C.  A. 

Held,  also,  that  the  bill  brokers  are  entitled  to 
prove  against  the  estate  of  the  acceptor  for 
interest  upon  the  amount  which  they  have  paid 
under  their  guarantee.    lb. 

Petre  v.  J)uncombe  (2  L.  M.  &  P.  107)  and 
HitcktfuiH  V.  Stewart  (3  Drew.  271)  approved 
and  followed,    lb, 

Frineipal  or  Agent— Fniit  Market]— M.  and 
W.,  brokers,  being  employed  by  P.,  to  purchase 
raisins,  sent  the  following,  addressed  to  F.  and 
D.  :— "  We  have  this  day  sold  for  your  account 
to  our  principal  to  arrive  per  steamer  from 
Trieste  50  to  70  tons  of  good  sound  Chesne 
raisins,  usual  market  terms.  Customary  allow- 
ances. M.  and  W.,  brokers."  A  portion  of  the 
raisins  was  accepted  and  paid  for  by  M.  and  W. 
on  behalf  of  P.,  whose  name  was  declared  before 
delivery.  P.  having  subsequently  made  default 
in  accepting  the  residue  : — Held,  in  an  action  by 
F.  and  D.  against  M.  and  W.  for  not  accepting 
the  residue,  that  evidence  of  a  custom  in  the 
fruit  market,  that  if  the  principal's  name  is  not 
declared  on  the  contract,  the  broker  is  personally 
liable  on  default  of  the  principal,  was  admissible. 
Fleet  V.  Murttm,  7  L.  R..  Q.  B.  126  ;  41  L.  J., 
Q.  B.  49  ;  26  L.  T.  181 ;  20  W.  R.  97. 

Held,  also  (dubitante  Cockbum,  C.  J.),  that 
evidence  of  an  analogous  usage  in  the  colonial 
trade  was  properly  admitted  to  prove  the  usage 
in  the  fruit  trade.    lb, 

Cluurteivparty.] — ^An  agent  contracting 

and  signing,  as  such,  for  an  undisclosed  principal, 
may  be  rendered  personally  liable  on  the  con- 
tract, if  a  custom  among  merchants  in  the  coarse 
of  ordinary  trade  constantly  entering  into  similar 
contracts,  can  be  shewn  to  exist,  that  an  agent 
60  signing  shall  be  personally  liable  in  the  event 
of  his  not  disclosing  his  principal's  name  within 
a  reasonable  time,  and  evidence  is  admissible  to 
prove  the  existence  of  such  a  custom  and,  by 
inference,  the  implied  presence  of  such  a  term  in 
the  written  contract — a  liability  so  incurred  not 
being  considered  as  inconsistent  with  the  general 
terms  of  such  a  contract.  Uvtrhi'Mon  v.  Tat  ham, 
8  L.  R.,  C.  P.  482  ;  42  L.  J.,  C.  P.  260 ;  29  L.  T. 
103  ;  22  W.  R.  18. 

In  an  action  upon  a  charter-party  expressed  to 
be  made  between  the  shipowners,  and  T.  &  Co., 
"  as  agents  to  merchant,"  and  signed  "  T.  &  Co., 
as  agents  for  merchant : " — Held,  that  although 
T.  &  Co.  were  prim§i  facie  not  personally  liable 


upon  this  contract,  yet  that  parol  evidence  was 
admissible  to  prove  a  custom  of  trade  rendering 
agents  who  enter  into  such  an  agreement  for  an 
unnamed  principal  themselves  personally  liable 
if  the  name  of  their  principal  was  not  disclosed 
within  a  reasonable  time,  and  that  the  jury  was 
justified  in  finding  a  delay  of  two  months  before 
the  name  of  the  principal  was  given,  unrea- 
sonable, lb.  See  also  Jones  v.  Jacksan,  22 
L.  T.  828. 


London  Dry  CkMxU  Market.] — According  to 


the  usage  of  the  London  dry  goods  market,  a  broker 
who  buys  for  an  undisclcfficd  principal  is  per- 
sonally liable  to  the  seller  for  the  price  of  the 
goods.  Im])erial  Bank  v.  Lmidon  and  St, 
Katharine's  Book  Coinpany,  5  Ch.  D.  195 ;  46 
L.  J.,  Ch.  335  ;  36  L.  T.  233. 


Liverpool  Wool  Market.] — The  plaintiffs 


employed  the  defendants  as  brokers,  to  buy  wool 
in  the  Liverpool  wool  market,  and  they  bought 
accordingly  of  R.  &  Co.  The  bought  note,  sent  to 
the  plaintiffs,  ran,  "Bought  of  R.  &  Co.,  for 
account  of  H.  M.  &  Co."  (the  plaintiffs),  &c. ; 
but  the  sold  note  sent  to  R.  &  Co.  ran,  "  Sold  for 
you  to  our  principals."  The  plaintiffs  did  not 
know  that  their  names  had  not  been  given  to 
R.  &  Co.  The  defendants  paid  R.  &  Co.  for  the 
wool,  of  which  the  plaintiffs  had  the  benefit : — 
Held,  that  notwithstanding  the  variance  between 
the  bought  and  sold  notes,  evidence  was  ad- 
missible to  establish  a  custom  for  the  brokers  in 
the  Liverpool  wool  market  to  give  the  sellers  the 
names  of  their  principals  or  their  own  names  at 
their  option,  and  in  the  latter  case  not  to  com- 
municate the  facts  to  their  principals,  and  that 
the  plaintiffs  must  be  taken  to  have  authorized 
the  defendants  to  contract  according  to  this 
usage.     Cropper  v.  Cooh,  16  W.  R.  596. 

Oil  Market.] — D.  M.  &  Co.,  brokers  in Lon< 


don  being  employed  by  8.  to  purchase  oil,  dealt 
withT.  &  M.,  brokers,  who  were  employed  by  the 
plaintiff  to  sell  oil,  without  either  broker  dis- 
closing the  names  of  their  principals.  D.  M.  & 
Co.  delivered  to  T.  &  M.  a  note  as  follows  : — 
"Sold  this  day  for  Messrs.  T.  &  M.  to  our 
principal,  ten  tons  of  oil,"  specifying  the  terms 
and  price,  which  was  above  10/.  This  note  was 
signed  D.  M.  &  Co.,  brokers.  Quarter  per  cent, 
brokerage  to  D.  M.  &  Co.  D.  M,  &  Co.  did  not 
disclose  the  name  of  their  principal  S.,  till  after 
the  lapse  of  an  unreasonable  time,  when  S.  had 
become  insolvent.  The  plaintiff  sued  D.  M.  &  Co. 
for  not  accepting  the  oil,  laying  the  sale  as  by 
himself  to  D.  M.  &  Co.  D.  M.  &  Co.  denied  the 
contract;  on  the  trial,  the  plaintiff  proved  a 
custom  in  the  trade  that,  when  a  broker  pur- 
chased without  disclosing  the  name  of  his 
principal,  he  was  liable  to  be  looked  to  as 
principal : — Held,  that  evidence  of  the  custom 
was  admissible,  as  not  contradicting  the  written 
instrument,  but  explaining  its  terms,  or  adding 
a  tacitly  implied  incident ;  and  that  the  note 
thus  explained  was  a  sufficient  memorandum  of 
the  contract  sued  upon,  to  satisfy  the  Statute  of 
Frauds,  and  that  the  action  lay.  Bale  v. 
nmnfrey,  El..  Bl.  &  El.  1004  ;  27  *L.  J.,  Q.  B. 
390  ;  5  Jur.,  N.  S.  191— Ex.  Ch. 

d.  Xode,  Amount  and  Time  of  Payment. 
Imperfeot  Contract ]— The  defendant  ordered 
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goods  by  letter,  whidi  did  not  mention  any  time 
for  payment ;  the  plaintiff  sent  the  goods  and  an 
invoice : — Held,  that  parol  evidence  was  admis- 
sible to  shew  that  the  goods  were  supplied  on 
credit,  the  letter  not  being  a  valid  contract 
within  the  Statute  of  Frauds.  Lochett  v.  Xick- 
tin,  2  Ex.  93  ;  19  L.  J.,  Kx.  403. 

«  During  next  Two  Months."  J— A  contract 
was  entered  into  between  the  plaintiffs  and  the 
defendants,  on  the  17th  June,  1872,  whereby  the 
latter  agreed  to  supply  the  former  with  a  cer- 
tain quantity  of  puddled  iron,  "  for  immediate 
delivery,  or  say  during  the  next  two  months." 
The  defendants  did  not  deliver  any  iron  in  June 
or  July,  but  on  the  16th  August  they  sent  a 
small  portion  of  iron  to  the  plaintiff,  and  on 
the  21st  of  the  latter  month  the  plaintiffs,  acting 
on  the  notion  that  under  the  contract  the  time 
for  the  delivery  had  expired  on  the  17th  of  that 
month,  wrote  to  the  defendants  that  as  the  time 
for  delivery  had  expired,  they  would  receive  no 
more  iron,  and  they  afterwards  commenc^  the 
present  action  for  breach  of  contract  in  not 
delivering  the  iron  on  or  before  the  17th  August. 
At  the  trial  the  judge  received  evidence  that  in 
the  iron  ti'ade  a  usage  or  custom  prevails  whereby 
the  entire  months  of  July  and  August  would 
be  included  in  the  terms  "  during  the  next  two 
months:" — Held,  that  the  evidence  was  pro- 
perly admissible.  MUsell  v.  Meard,  28  L.  T. 
740. 

Dolivory  upon  Payment.]— In  a  contract  for 
the  sale  of  thirty  bales  of  goats'  wool,  containing 
the  following  stipulation  : — "Customary  allow- 
ance for  tare  and  draft,  and  to  be  paid  for  by 
cosh  in  one  month  less  five  per  cent,  discount ; " 
evidence  is  inadmissible,  to  shew  that  by  the 
usage  of  the  trade  vendors  are  not  bound  under 
similar  contracts  to  deliver  wool  without  pay- 
ment, for  such  evidence  seeks  to  annex  to  the 
contract  an  incident  inconsistent  with  its  terms. 
.iSpartali  v.  Betieckc,  10  C.  B.  212  ;  19  L.  J.,  C.  P. 
293. 

XoMurement]— The  plaintiffs  contracted  (in 
writing)  to  build  for  the  defendant  the  front 
and  back  walls  of  a  house  "  for  the  sum  of  3«. 
per  supei-ficial  yard  of  work  nine  inches  thick, 
and  finding  all  materials,  deducting  all  lights." 
The  lower  part  of  the  walls,  to  the  height  of 
eleven  feet,  was  of  stone  two  feet  thick,  the  re- 
mainder of  brick,  fourteen  inches  thick  : — Held, 
that  evidence  of  the  usage  of  builders  at  the 
place  to  reduce  brickwork  for  the  purpose  of 
measurement  to  nine  inches,  but  not  to  reduce 
stonework  unless  exceeding  two  feet  in  thickness, 
was  admissible,  and  that  tSe  proper  construction 
of  the  contract  was  that  it  provided  only  for  the 
price  of  the  brickwork,  leaving  the  stonework  to 
be  paid  for  on  a  quantum  meruit.  Symomh  v. 
Lhyd,  6  C.  B.,  N.  S.  691. 

Weekly  Aooounts.] — In  a  contract  under  seal, 
by  which  a  plaintiff  contracted  to  build  for  the 
defendant  a  nousc  and  premises,  it  was  provided 
that  "  no  alterations  or  additions  should  be  ad- 
mitted unless  directed  by  the  defendant's  archi- 
tect, by  writing,  under  his  hand,  and  a  weekly 
account  of  the  work  done  thereunder  should  be 
delivered  to  the  architect  every  Monday  next 
ensuing  the  performance  of  such  work."  In  an 
action  on  the  contract :— Held,  that  parol  evi- 


dence was  admissible  to  shew  that  by  the  usage 
of  the  building  trade  "weekly  accounts  "  meant 
accounts  of  the  day  work  only,  and  did  not  ex- 
tend to  extra  work  capable  of  being  measured* 
Myer»  v.  iiarl,  30  L.  J.,  Q.  B.  9  j  7  Jur.,  N.  S» 
97. 

Warehouse  Sent.] — ^A  written  contract  for 
the  sale  of  goods  was  silent  as  to  the  time  for 
which  warehouse  room  rent  w^as  allowed  by  the 
seller  to  the  purchaser  :  —  Held,  that  it  was 
competent  for  either  party  to  shew  by  parol 
evidence  what  time  is  allowed  in  such  transac- 
tions by  general  custom,  but  nut  to  shew  that 
the  parties  themselves  agreed  by  word  of  mouth 
that  a  certain  time  should  be  allowed,  Fawke* 
V.  Lamb,  31  L.  J.,  Q.  B.  98  ;  8  Jur.,  N.  S.  385  \ 
10  W.  R.  348. 

Sale  of  Shares.] — A  broker  in  mining  shares 
sold  to  another  broker  certain  of  them,  under 
this  sold  note:— "June  18,  1859.— Sold  250 
shares  in  Wheal  Charlotte,  at  21,  5«.  per  share  ; 
562/.  lOf. ;  for  payment,  half  in  two  months  and 
half  in  four  months."  The  bought  note  agreed 
mutatis  mutandis.  In  an  action  by  the  vendor 
against  the  vendee  for  not  accepting  the  shares, 
evidence  of  the  usage  of  mining  sharebrokers» 
that  on  such  contracts  for  sales  the  delivery  of 
the  shares  is  to  take  place  at  the  time  fixed  for 
the  payment  of  the  price,  and  at  no  other  timey 
is  admissible.  Field  v.  Lelean^  6  H.  &  N.  617  \ 
30  L.  J.,  Ex.  168  ;  7  Jur.,  N.  S.  918  ;  4  L.  T.  121 ; 
9  W.  R.  387— Ex.  Ch. 

Be-ezohange.] — A  custom  as  to  allowing  a 
fixed  percentage  by  way  of  liquidated  damagea 
in  lieu  of  exchange,  re-exchange,  and  other 
charges,  when  bills  arc  returned  frop.  the  colonies 
dishonoured,  however  valid  in  law, .does  not 
apply  in  the  absence  of  an  agreement,  expresa 
or  implied,  to  allow  re-exchange.  WillaM  y» 
Ayern,  3  App.  Cas.  133  ;  47  L.  J.,  P.  C.  I ;  37 
L.  T.  732— P.  C. 

In  an  action  against  the  drawer  of  a  bill  of 
exchange  drawn  and  indorsed  in  England,  and 
payable  abroad,  and  dishonoured,  evidence  is 
not  admissible  to  prove  a  usage  among  merchanta 
here  to  entitle  the  holder,  at  his  option,  to  de- 
mand from  the  drawer  the  amount  of  re-exchange» 
or  the  sum  which  he  gave  for  the  purchase  of 
the  bill — this  being  a  usage  which  in  terms  con- 
tradicts the  written  instrument.  Su*c  v.  Pomjtj 
8  C.  B.,  N.  S.  538  ;  30  L.  J.,  C.  P.  75  ;  7  Jur., 
N.  S.  166  ;  3  L.  T.  17. 

Sale  of  Timber — Duty.] — By  the  custom  of 
trade,  when  timber  is  sold  in  bond  at  a  sale  by 
auction  in  London,  the  buyer  contracts  to  buy  at 
a  price  including  the  duty  payable,  and  he  may^ 
by  giving  notice  on  the  following  day  so  to  do, 
elect  to  take  the  timber  in  bond,  and  if  he  does 
so,  he  is  then  only  bound  to  pay  the  price  less 
the  duty.  On  the  10th  February,  1860,  the  de- 
fendant bought  timber  in  bond  at  a  sale  by 
auction  at  a  price  including  duty,  the  contract 
to  be  completed  within  fourteen  days,  and  the 
Chancellor  of  the  Exchequer  on  the  evening  of 
that  day  gave  notice  that  a  resolution  would  be 
moved  to  reduce  the  duty  on  timber,  and  he 
accordingly  moved  and  carried  out  such  resolu- 
tion on  the  8th  March.  An  act  of  parliament 
(Hissed  to  that  effect  on  the  5th  May,  the  reduc- 
tion commencing  from  the  8th  March.    On  the 
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11th  February  the  defendant  gave  notice  to  the 
seller  that  he  elected  to  take  the  timber  in  bond, 
and  on  the  24th  February  offered  the  price  less 
the  then  dnty,  which  the  seller  refused  to  take, 
and  he  also  refused  to  give  a  delivery  order  for 
the  timber.  In  an  action  by  him  to  recover  the 
price  of  the  timber : — Held,  that  the  custom  was 
admissible,  and  that  the  defendant  was  entitled 
to  judgment.     Clark  v.  Smalljieldf  4  L.  T.  405. 

Sales  by  Sample.] — In  an  action  for  the  price  of 
tobacco  sold,  evidence  is  admissible  to  shew  that, 
by  the  established  usage  of  the  tobacco  trade,  all 
sales  ai'e  by  sample,  although  not  so  expressed  in 
the  bought  and  sold  notes.  Syerft  v.  Jonas^  2  Ex. 
111. 


e.  Quality  and  Deflorlptlon  of  Ooods. 

Implied  Contract  that  Ooods  are  of  Vendor's 
make,  if  he  be  a  Xanufaeturer.] — On  the  sale  of 
goods  by  a  manufacturer  of  such  goods,  who  is 
not  otherwise  a  dealer  in  them,  there  is,  in  the 
absence  of  any  usage  in  the  particular  trade  or 
as  regards  the  particular  goods  to  supply  goods 
of  other  makers,  an  implied  contract  that  the 
goods  shall  be  those  of  the  manufacturer's  own 
make.  The  plaintiffs,  who  were  manufacturers 
but  not  dealers  in  iron,  by  a  written  contract,  on 
the  margin  of  which  was  their Hrade-mark  (a 
crown  with  their  initials),  contracted  to  sell  to 
the  defendants,  who  thereby  contracted  to  buy 
of  the  plaintiffs,  2,000  tons  of  ship-plates  of 
the  quality  known  as  **  crown,"  to  pass  Lloyd's 
survey  to  be  delivered  monthly  at  the  defendant's 
shipyard.  The  contract  contained  a  strike  clause 
by  which  the  supply  of  the  iron  contracted  for 
might  be  suspended  during  the  continuance  of 
any  strike  or  workmen ;  but  it  had  no  express 
stipulation  that  the  plates  should  be  of  the  plain- 
tiffs' manufacture.  Before  the  contract  was  com- 
pleted the  plaintiffs  closed  their  works,  and  pro- 
posed to  complete  the  contract  by  delivery  of 
ship-plates  of  the  quality  mentioned  in  the  con- 
tract made  by  another  firm.  The  defendants 
having  refused  to  accept  these,  the  plaintiffs  sued 
them  for  breach  of  contract.  At  the  trial  the 
defendants  tendered  evidence  to  shew  that  in  the 
iron  trade  there  is  a  custom  that,  under  a  con- 
tract between  a  manufacturer  of  iron  plates  and 
a  customer  for  the  supply  of  them,  the  seller 
must,  in  the  absence  of  stipulation  to  the  con- 
trary, supply  plates  of  his  own  make,  and  that 
the  purchaser  is  entitled  to  reject  other  plates  if 
tendered,  though  of  the  quality  contracted  for. 
The  learned  judge  at  the  trial  rejected  this  evi- 
dence, and  gave  judgment  for  the  plaintiffs  : — 
Held,  that  such  evidence  was  improperly  rejected. 
Johnsm  v.  Raylton,  7  Q.  B.  D.  438  ;  50  L.  J., 
Q.  B.  753  ;  45  L.  T.  374— C.  A. 

Meaning  of  <' Beet  OU.'']— The  plaintiff  sold 
to  the  defendant  "  fifty  tons  best  palm  oil,  ex- 
pected to  arrive,  per  the  Chalco,  at  40/.  10*.  per 
ton  ;  wet,  dirty,  and  inferior  oil,  if  any,  at  a  rair 
allowance."  The  oil,  on  arrival,  contained  one- 
fifth  only  of  best  oil.  In  an  action  for  not  accept- 
ing the  oil,  oral  evidence  is  admissible  to  shew 
that,  according  to  mercantile  nsage,  the  contract 
was  satisfied  if  the  oil  delivered  contained  a  sub- 
stantial portion  of  "  best  oil ;  "  and  such  evidence 
is  for  the  jurv.  Lucaa  v.  Brht(m\  El.,  Bl.  &  El. 
907  ;  27  L.  J»  Q.  B.  364  ;  5  Jur.,  N.  S.  68. 


''Sayannah  Timber."]— The  plaintiff  sold  to 
the  defendant,  "  deliverable  in  London,  ex  Ion, 
from  Savannah,  400  loads  of  pitch  pine  timber, 
the  timber  warranted  of  fair  average  quality,  to 
be  taken  of  fair  average  of  the  cargo."  Evidence 
was  given  that'  pitch  pine  timber  is  an  article 
which  comes  from  several  parts  in  Central  America 
and  that  pitch  pine  timber  from  Darien  has  more 
heart  in  it,  being  better  butted,  and  with  fewer 
holes  than  that  from  Savannah  : — Held,  that  the 
evidence  was  admissible  to  explain  the  contract, 
and  that  upon  this  evidence  the  contract  must 
be  construed  as  for  timber  of  a  fair  average  of 
Savannah  pitch  pine  timber.  Jones  v.  Clarhcy 
2  H.  &  N.  725  ;  27  L.  J.,  Ex.  165. 

Wheat.] — By  a  contract  made  at  S.,  between 
A.,  who  resided  at  S.,  and  B.,  who  resided  in 
London,  B.sold  to  A.  a  cargo  of  St.  Gilles  Marais 
wheat  free  on  board  at  a  French  port.  The 
grain  was  unknown  at  S.,  but  is  known  else- 
where in  the  trade^to  contain  a  mixture  of  barley. 
The  judge  rejected  evidence  to  prove  this,  unless 
it  could  also  be  proved  that  this  fact  was  well 
known  at  S. : — Held,  that  the  ruling  was  wrong. 
Ryder  v.  Woodley,  10  W.  R.  294. 

Oambier.] — Upon  a  contract  for  the  sale  of 
bales  of  gambler,  expected  to  arrive  by  a  par- 
ticular ship,  evidence  is  admissible  to  shew,  that, 
by  usage  of  the  trade,  a  bale  of  gambier  is  under- 
stood to  mean  a  package  of  a  particular  descrip- 
tion. OorHJtsen  v.  Perrin,  2  C.  B.,  N.  S.  681  ;  27 
L.  J.,  C.  P.  29  ;  3  Jur.,  N.  S.  867. 

f.  Invoices,  Bills  of  Lading,  Charter- 
parties,  and  Insurance  Policies. 

InTOiees.  J — ^An  invoice  worded  to  sell  goods  at 
"  21, 10*.  per  cent,  monthly,"  may  be  explained 
by  parol  evidence,  shewing  the  meaning  of  the 
wonis  by  the  custom  of  the  trade,  iichrcihcr  v. 
HirrHley,  11  Jur.,  N.  S.  675. 

So  to  shew  that  a  person,  whose  name  appears 
at  the  head  of  an  invoice  as  vendor,  is  not  in 
fact  a  contracting  party.  Jloldiny  v.  Elliott,  5 
H.  &N.  117. 

Beoeipts  for  Ooods.] — Evidence  of  the  usage 
of  trade  is  admissible  to  shew  the  meaning  of 
ambiguous  words  in  a  packer's  receipt  for  goods. 
Bounnmi  v.  Horsey,  2  M.  &  Rob.  85. 

BUls  of  Lading— Oiutom  of  Liverpool— Dit- 
eennt.] — In  an  action  for  freight  by  a  shipowner 
against  the  Indorsee  of  a  bill  of  lading,  to  whom 
goods  had  been  delivered  at  Liverpool,  and  who 
had  accepted  them,  the  bill  of  lading  making 
them  deliverable,  "  he  paying  freight  for  them 
five-eighths  of  a  penny  sterling  per  pound,  with 
U.  per  cent,  primage  and  average  accustomed :  " 
— Held,  that  evidence  was  admissible  that  by  the 
custom  of  Liverpool  the  shipowner  was  entitled 
to  a  deduction  of  three  months'  discotmt  from  the 
freight ;  though  such  custom  applied  only  to 
goods  coming  from  ports  in  the  southern  states 
of  America.  Brown  v.  Bynw,  3  El.  &  Bl.  703  ; 
2  C.  L.  R.  1699 ;  23  L.  J.,  Q.  B.  313  ;  18  Jur.  700. 

There  was  a  custom  at  Liverpool  of  allowing  a 
discount  of  three  months  on  freights  payable  on 
all  bills  of  lading  from  ports  in  North  America  : 
when  Texas  was  annexed  to  the  United  States  of 
America,  1846,  the  custom  was  in  practice  ex- 
tended to  ports  in  that  territory: — Held,  that 
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this  was  evidence  from  which  a  juiy  might  infer 
that  the  custom  extended  to  ports  in  California 
after  that  country  was  also  annexed.  Falkner  v. 
Ikirle  or  JUrle,  3  B.  &  S.  360  ;  32  L.  J.,  Q.  B. 
124  ;  7  L.  T.  672. 

Bate  of  Freight.]— By  a  bill  of  lading  of  wool 
from  Odessa,  freight  was  to  be  i^aid  in  London,  on 
delivery,  at  the  rate  of  80*.  per  ton  of  20  cwt.  gross 
weight,  tallow,  and  other  goods,  g^in  or  seed,  in 
proportion)  as  per  London  Baltic  printed  rates : 
— Held,  that  extrinsic  evidence  was  admissible 
to  shew,  that,  by  the  usage  of  the  trade,  the 
meaning  of  the  bill  of  lading  was,  that  80«.  per 
ton  of  20  cwt.  of  tallow  was  to  be  taken  as  the 
standard  by  which  the  rate  of  freight  on  all  other 
goods  was  to  be  measured.  JRuJUtian  Steam  Xari- 
gation  Trading  Company  v.  S'tlra^  13  C.  B.,  N.  S. 
610. 


Charter-parties — ^Measurement  of  Cargo,  how 
asoertained.] — By  a  charter-party  it  was  agreed 
that  "  a  ship  should  load  a  cargo,  and  proc<^  to 
a  port  in  Great  Britain,  and  deliver  the  same  on 
being  paid  freight  at  and  after  the  rate  of  35*. 
per  180  English  cubic  feet  taken  on  board,  as 
per  Gothenburg  custom  :" — Held,  that  the  freight 
was  to  be  ascertained  by  measuring  the  cai*go, 
according  to  the  method  used  at  Gothenburg, 
and  not  according  to  the  method  used  at  the  port 
of  dischai^ge.  Tite  SJuindfnaVj  61  L.  J.,  P.  93 — 
C.  A.    Reversing  50  L.  J.,  P.  46. 

In  an  action  upon  a  charter-party  for  freight 
upon  goods  shipped  at  Bombay  for  London, 
stating  that  cotton  was  to  be  *'  calculated  at  fifty 
cubic  feet  per  ton  : " — Held,  that  evidence  was 
admissible,  first,  on  the  part  of  the  defendant  to 
shew  a  usage  in  the  trade,  that  the  measurement 
was  to  be  calculated  when  the  cotton  was  taken 
from  a  screw  at  Bombay,  though  it  appeared 
that  it  afterwards  expanded  considerably  oef ore 
it  was  shipped,  and  again  when  it  was  unloaded 
at  the  port  of  delivery ;  secondly,  on  the  part  of 
the  plaintilE,  to  shew  that  the  captain  of  the 
vessel  refused  to  receive  the  cotton  according 
to  such  measurement,  and  that  he  measured  it 
when  on  board,  aiid  delivered  an  account  of  such 
admeasurement  to  the  shippers.  Bottomley  v. 
Forh&!,  6  Scott,  816  ;  5  Bing.,  N.  C.  121  ;  1  Am. 
481;  2  Jur.  1016. 


•Freight.]  —A.,  a  ship-broker,  engaged  with 


729  ;  8  Scott,  N.  R.  477 ;   13  L.  J.,  C.  P.  193  ; 
8  Jur.  848. 


A  shipowner,  to  have  a  full  cargo  for  the  ship, 
the  rates  of  freight  for  which  would  average 
40«.  per  ton,  and  at  least  nine  cabin  passengers, 
passage-money  to  average  75/.  The  contract  was 
fulfilled  as  to  the  cabin  passengers,  but  the 
average  rate  of  freight  for  goods  put  on  board 
by  A.  amounted  to  32*.  only  per  ton  ;  he  shipped 
on  board,  however,  several  steerage  passengers 
for  the  voyage,  the  passage-money  paid  by 
whom,  after  deducting  the  expense  of  their 
diet,  &c.,  when  added  to  the  freight  of  the  cargo 
properly  so  called,  made  the  average  earnings  of 
the  whole  ship,  per  ton,  amount  to  more  than 
40«. : — Held,  that,  as  this  was  an  unusual  con- 
tract, evidence  was  not  admissible  to  shew  that 
the  terms  "cargo"  and  "freight,"  used  with 
reference  to  the  voyage  on  which  the  ship  was 
engaged,  would,  by  the  general  usage  and  course 
of  the  trade,  be  considered  to  comprise  steerage 
passengers  and  the  net  profit  arising  from  their 
passage-money.    LcwU  v.  MarshM^  7  M.  Jc  G. 


cr 


Paokiag.] — ^A  ship  was  chartered  to  brin 

home  a  cargo  of  wool,  tallow,  bark,  or  other 
legal  merchandize  :  bark  not  to  exceed  fifty  tons, 
tallow  and  hides  not  to  exceed  eighty  tons, "  an(l 
to  deUver  the  same,  on  being  paid  freight  as 
follows : — for  wool,  one  penny  halfpenny  per 
pound  pressed,  and  one  penny  halfpenny  and 
one-eighth  of  a  penny  per  pound  unpressed ;  '* 
for  the  other  three  articles  separate  rates  were 
fixed,  and  the  captain  was  to  sign  bills  of  lading 
at  any  rate  of  freight,  without  prejucUce  to  the 
charter-party.  The  ship  retum«i  with  a  full 
cargo,  consisting  of  a  sniall  portion  only  of  wool, 
and  the  residue,  tallow,  bark,  hides,  and  other 
legal  merchandize  : — Held,  that  there  was  no 
ambiguity  upon  the  face  of  the  charter-party  to 
admit  parol  evidence  for  the  purpose  of  shewing 
who  was  to  pay  for  pressing  any  wool  that  might 
be  shipped.  CoeklmrH  v.  Alexander ^  6  C.  B.  791  ; 
17  L.  J.,  C.  P.  74  ;  13  Jur.  13. 

By  a  charter-party  tlie  charterer  agreed  to  load 
on  board  a  vessel  at  Trinidad  a  full  and  com- 
plete cargo  of  sugar,  molasses,  and  other  pro- 
duce. It  was  the  custom  at  Trinidad  to  load 
sugar  in  hogsheads  and  molasses  in  puncheons, 
in  which  mode  they  were  carried  more  con- 
veniently and  with  less  loss  to  the  merchant, 
and  that  a  full  and  complete  cai^  of  sugar  and 
molasses  meant  a  cargo  so  i^ackS  : — Held,  that 
the  custom  was  admissible  in  evidence ;  for  it 
was  applicable  to  such  a  charter-pai'ty,  and  did 
not  control  but  only  explained  the  contract, 
which  ought  to  be  construed  with  reference  to 
the  usage  at  the  port  of  lading,  and  that  the 
custom  was  reasonable  and  good  in  law.  Cuth' 
hert  V.  {himmhig,  11  Ex.  405  ;  24  L.  J.,  Ex.  310 
1  Jur.,  N.  S.  686— Ex.  Ch. 


State  of  Corn  Trade.] — By  a  charter-paily 


it  was  agreed  that  the  good  ship  the  Elizabeth. 
A  1,  then  bound  to  Havre,  should  with  all  con- 
venient speed  sail  and  proceed  to  the  north  of 
England  for  coals,  and  thence  proceed  to 
Limerick,  where  the  charterer  engag^  to  put  on 
board  a  full  cargo  of  grain  or  other  lawful  mer- 
chandize for  London.  The  charter-party  con- 
tained the  usual  exception  of  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and 
navigation.  In  consequence  of  sea  perils  the 
vessel  was  so  long  delayed  on  her  voyage  to 
the  north  of  England,  that  she  did  not  arrive  at 
Limerick  until  the  grain  export  trade  from  that 
place  was  over,  and  she  had  in  the  meantime 
run  out  of  her  letter.  In  an  action  against  the 
charterer  for  not  loading  a  cargo  : — Held,  that 
there  was  no  warranty  that  the  ship  should  con- 
tinue A  1  ;  that  evidence  as  to  the  state  of  the 
com  trade  at  Limerick  was  irrelevant  and  in- 
admissible; and  that  the  exception  as  to  the 
dangers  of  the  seas,  kc,  was  inapplicable. 
Jlurst  V.  OsborHy  18  C.  B.  144 ;  25  L.  J.,  C.  P. 
239. 


Duty  of  Agent— Commiuien.^ — ^A  decUira- 


tion  stated  that  by  charter-party  it  was  agreed 
between  the  owner  of  a  ship  called  the  Maggie, 
being  in  the  London  Docks,  and  the  plaintiffs, 
that  the  ship  should  load  a  cargo,  and  therewitli 
proceed  to  Hong  Kong  and  deliver  the  same  on 
being  paid  freight,  "  the  ship  to  be  consigned  to 
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the  charterers'  agents  in  China  free  of  commis- 
sion on  this  charter."  Averments,  that  accord- 
ing to  the  custom  of  merchants  in  London, 
whenever  a  ship  chartered  in  London  for  China 
is  agreed  to  be  consigned  to  the  charterers' 
agents,  whether  consigned  free  of  commission  on 
that  charter  or  not,  it  is  the  right  and  duty  of 
such  agents,  as  the  consignees  of  the  ship,  -to 
procure  a  charter  or  cargo  for  the  ship  for  any 
voyage  from  such  port,  and  they  are  entitled  to 
be  paid  the  usual  broker's  commission  on  the 
amount  of  freight  payable  under  such  contract, 
unless  excluded  by  special  contract ;  but  in  case 
the  owners  of  the  ship  procure  a  charter  or  a 
cargo  for  the  ship  for  a  voyage  from  such  ]x>rt 
without  any  default  of  the  consignees,  the  con- 
signees are  entitled  to  the  broker's  commission 
on  any  freight  payable  under  such  charter-party, 
unless  such  right  is  excluded  by  special  contract. 
Breach,  that  although  the  ship  was  loaded  and 
arrived  in  China,  and  the  plaintiffs'  agents,  as 
consignees,  performed  their  duty  free  of  com- 
mission on  the  outward  voyage  and  cargo,  and 
were  ready  to  procure  a  charter  or  a  cargo  from 
Hong  Kong,  and  although  the  plaintiffs  per- 
formed all  conditions  precedent,  the  defenduit 
would  not  permit  the  plaintiffs' agents  to  procure 
a  charter  or  cargo  for  any  voyage  from  Hong 
Kong,  and  the  dSendant,  without  any  default  of 
the  plaintiffs'  agents,  procured  a  cargo  to  the 
United  Kingdom,  the  usual  broker's  commission 
on  which  amounted  to  a  large  sum,  yet  the  de- 
fendant has  not  paid  or  allowed  the  same  to  the 
plaintifib  or  their  agents,  whereby  the  plaintiffs 
were  obliged  to  pay  their  agents  a  compensation 
in  respect  thereof  : — Held,  that  the  declaration 
was  bad,  since  the  custom  did  not  explain  or 
annex  an  incident  to  the  contract,  but  added  a 
new  term  to  it.  Phillips  v.  BHard^  1  H.  &  N. 
21  ;  25  L.  J.,  Ex.  233. 

Unloading — Custom  of  Port] — ^Where  a 

vessel  is  chartered  to  proceed  with  cargo  to  a 
"  safe  port  ...  as  ordered,  or  as  near  there- 
unto as  she  can  safely  get,  and  always  lay  and 
discharge  afloat,"  the  master  is  not  bound  to 
discharge  at  a  port  where  she  cannot,  by  reason 
of  her  draught  of  water,  ^*  always  lie  and  dis- 
charge afloat"  without  being  lightened,  even  if 
she  can  be  lightened  with  reasonable  dispatch 
and  safety  in  the  immediate  vicinity  of  the  port 
or  in  the  port  itself.  A  vessel  was  chartered 
to  proceed  with  a  cargo  of  grain  from  Balti- 
more to  Falmouth  for  orders,  "  thence  to  a  safe 
port  in  the  United  Kingdom  as  ordered,  or 
as  near  thereunto  as  she  could  safely  get,  and 
always  lay  and  discharge  afloat."  The  vessel  was 
ordered  to  Lowestoft.  Her  draft  of  water,  when 
loaded,  was  such  that  she  could  not  lie  afloat  in 
Lowestoft  Harbour  without  discharging  a  por- 
tion of  her  cargo,  but  the  discharge  of  cargo 
might  have  been  carried  on  '^nth  reasonable 
safety  in  Lowestoft  Roads.  The  consignee 
offered  at  his  own  expense  to  lighten  the  vessel 
in  the  roads,  but  the  master  refused  to  proceed 
to  Lowestoft  to  discharge,  and  went  to  Harwich 
as  the  nearest  safe  port,  and  there  discharged  the 
cargo  : — Held,  that  the  consignee  could  not  re- 
cover damages  against  the  shipowner  for  the 
refusal  of  the  master  to  discharge  at  Lowestoft. 
The  Alhumbra,  6  P.  D.  68  ;  4  Asp.  M.  C.  410  ; 
50  L.  J.,  P.  36  ;  43  L.  T.  636 ;  29  W.  R.  655— 
0.  A,    Reversing  29  W.  R.  215. 

Held,  also,  that   evidence   that  it  was   the 


custom  of  the  port  of  Lowestoft  for  vessels  to 
be  lightened  in  the  roads  before  proceeding  into 
the  Imfbour  was  not  admissible.    lb. 

By  a  charter-party  the  vessel  was  to  deliver 
at  H.,  **  or  so  near  thereto  as  she  could  safely 
get ;  "  to  discharge  as  customary  ;  the  cargo  to 
be  brought  to  and  taken  from  alongside  the  ship 
at  merchant's  risk  and  expense.  The  draft  of 
water  of  the  vessel  with  the  cargo  on  board  was 
too  great  to  allow  her  to  readi  H.  .  The  nearest 
point  to  which  she  could  safely  get  was  S.,. 
where  the  merchant  refused  to  accept  delivery 
of  any  part  of  the  cargo.  In  order  to  lighten 
the  vessel,  part  of  her  cargo  was  discharged  into 
lighters  at  S.  and  sent  in  them  to  H.  Her  owner 
having  sued  the  charterer  to  recover  the  lighterage 
expenses : — Held,  that  a  defence  alleging  thAt 
by  the  custom  of  the  port  of  H.  the  defendant 
was  not  bound  to  take  delivery  elsewhere  than 
at  H.  was  bad  on  demurrer,  inasmuch  as  it  sought 
to  set  up  a  custom  inconsistent  with  the  written 
contract,  and  that  the  plaintiff  was  entitled  to 
recover  the  lighterage  expenses.  Hayton  v. 
Irtcin,  5  C.  P.  D.  130  ;  41  L.  T.  666  ;  28  W.  R. 
665— C.  A. 


Torn  of  Loading  and  BoIiToring.] — ^The 


duty  of  providing,  and  making  proper  use  of, 
sufficient  means  for  the  discharge  of  a  cargo, 
when  a  ship,  which  has  been  chartered,  arrives- 
at  its  destination,  and  is  ready  to  discharge,  lie» 
upon  the  charterer.  But  that  general  duty  may 
be  qualified  by  words  in  the  diarter-party,  and 
by  the  circumstances  of  the  case.  If,  by  the 
terms  of  the  charter-party,  the  charterer  has- 
agreed  to  discharge  the  ship  within  a  fixed  period 
of  time,  that  is  an  absolute  and  unconditional 
engagement,  for  the  non-performance  of  which 
he  is  answerable,  whatever  may  be  the  nature  of 
the  impediments  which  prevent  him  from  per- 
forming it.  If  there  is  no  fixed  time,  the  law 
implies  an  agreement,  on  his  part,  to  discharge 
the  cargo  within  a  reasonable  time.  Postle^ 
thwaite  v.  IVecland,  5  App.  Cas.  599  ;  49  L.  J., 
Ex.  630  ;  42  L.  T.  845  ;  28  W.  R.  833— H.  L.  (E.), 

Per  Lord  Hatherley :  When  the  covenant 
merely  engages  that  the  merchant  shall  with  all 
dispatch,  according  to  the  custom  of  the  port, 
unhmd  the  vessel,  he  will  fulfil  his  contract  if  he 
employs  all  the  usual  methods  of  dispatch  at 
the  port.    lb, 

A  charter-party  was  entered  into  by  which  a 
vessel  was  to  take  on  board  a  cargo  of  steel  rails 
and  fastenings,  and  proceed  therewith  to  the 
port  of  East  London,  in  South  Africa.  In  the 
charter-party  was  this  stipulation  :  "  The  cargo 
is  to  be  discharged  with  all  dispatch  according 
to  the  custom  of  the  port."  The  discharge  of 
such  a  cargo  could  only  be  effected  there  by  a 
warp  and  lighters.  These  were  under  the  abso-^ 
lute  control  of  a  company,  to  which  the  Grovem- 
mental  authorities  had  transferred  all  their 
powers.  The  company  allowed  vessels  the  use 
of  the  warp  and  lighters  in  turn,  making  no- 
exception  in  favour  of  any  vessel  except  mail 
steamers,  which  on  arriving  were  provided  for 
to  the  exclusion  of  other  vessels,  whether  of  the 
Government  or  of  private  individuals.  The 
ship  on  arriving  at  the  port,  found  a  great 
number  of  vessels  there,  the  number  of  lighters 
was  insufficient,  and  the  ship  could  not  obtain 
its  "  turn  "  until  more  than  thirty-one  working- 
days  had  elapsed  after  its  arrival.  There  was  no 
delay  attributable  to  the  master  or  crew  except-^ 
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what  was  thus  occasioned  bv  the  custom  of  the 
port : — Held,  that  in  this  case  the  shipowner  was 
not  entitled  to  maintain  an  action  against  the 
charterer  for  demurrage.    Ih, 

A  ship  being  chartered  to  take  coals  to  Algiers, 
it  was  stipulated  in  the  charter-party  that  the 
ship  should  be  unloaded,  weather  permitting,  at 
a  certain  rate  per  diem,  to  reckon  from  the  time 
of  the  vessel  being  readj  to  unload,  and  in  turn 
to  deliver.  In  an  action  by  the  owner  against 
the  chai-terers  for  an  alleged  detention,  they 
proved  that  the  coals  were  for  the  use  of  the 
Fi*ench  marine,  who  made  special  r^ulations 
with  all  their  contractors  with  respect  to  the 
turn  to  deliver ;  that,  according  to  these  regula- 
tions, the  delivery  was  in  turn,  and  that  these 
Tegulations  formed  part  of  the  general  regula- 
tions of  the  port : — Held,  that  the  charterers 
had  a  right  to  prove  that  the  contract  was 
entered  into  with  reference  to  a  known  i-ecog- 
nized  use  of  the  words  "in  turn  to  deliver" 
among  persons  conversant  in  the  trade.  Robert- 
Jtm  V.  Jackson,  2  C.  B.  412  ;  15  L.  J.,  C.  P.  28  ; 
10  Jur.  98. 

By  a  charter-party  it  was  agreed  that  the 
plaintiffs  vessel  should  proceed  to  the  river 
Tyne,  and  on  arrival  there  be  ready  forthwith 
"  in  regular  turns  of  loading,"  to  take  on  board 
by  spout  or  keel,  as  directed,  a  full  cargo  of  four 
keels  of  coal,  and  the  remainder  coke.  In  an 
action  for  detention  in  not  loading  the  vessel 
with  coke  in  a  reasonable  time,  the  judge  at  the 
trial  construed'  the  words  "  in  regular  turns  of 
loading  "  to  mean  that  the  coal  was  to  be  loaded 
first  and  the  coke  afterwards,  and  he  rejected 
evidence  of  usage  at  the  port  of  the  Tyne  to 
enter  a  vessel  on  the  fitter's  list  for  her  turn  for 
coke,  and  to  load  coke  accordingly  : — Held,  that 
such  evidence  was  admissible,  and  ought  to  have 
been  received  to  explain  the  words  **  in  regular 
turns  of  loading,"  as  these  words  presented  an 
ambiguity,  and  were  not  confined  to  the  mean- 
ing given  to  them  by  the  judge.  St'hultz  v. 
Leidema7m,  14  C.  B.  38  ;  2  C.  L.  R.  87  ;  23  L.  J., 
C.  P.  17  ;  18  Jur.  42. 

The  defendant  chartered  a  ship  from  Sunder- 
land to  Carthagena,  engaging  that  she  should 
"  with  all  possible  dispatch  load  in  the  South 
Dock,  in  the  customary  manner,  from  the  defen- 
dant's agents,  a  full  and  complete  cargo  of  coke, 
to  be  loaded  in  regular  turn."  In  an  action  for 
not  loading  the  ship  in  regular  turn,  pursuant  to 
the  charter-party  : — Held,  that  evidence  was  not 
admissible  to  shew,  that,  according  to  the  custom 
of  the  port  of  Sunderland,  under  such  a  con- 
tract, the  shipowner  was  bound  to  wait  his  turn 
according  to  a  list  kept  by  a  coke  manufacturer 
not  named  in  the  contract,  but  mentioned  at  the 
time  the  contract  was  entered  into,  provided 
I'easonable  dispatch  was  used.  Hudson  v. 
Clem^7it8on,  8  C.  B.  213  ;  25  L.  J.,  C.  P.  234. 

Insimuioet— Practice  of  Average  Adjusters.] 
Where  a  ship  is  compelled  to  put  into  port  to  re- 
pair damage  occasioned  by  a  general  average 
sacrifice,  the  expenses  of  warehousing  and  re- 
shipping  cargo,  necessarily  unloaded  in  order  to 
repair,  and  the  port  and  pilotage  charges  and 
other  expenses  on  leaving  the  port,  are  the  sub- 
ject of  a  general  average  contribution.  Attwcod 
V.  SelUr,  5  a  B.  D.  28«  ;  49  L.  J.,  Q.  B.  515  ;  42 
L.  T.  644  ;  28  W.  R.  604— C.  A. 

A  long-continued  practice  of  average  adjusters 
who  prepare  their  statements  according  to  the 


law  as  laid  down  by  the  courts  is  no  evidence  of 
such  a  custom  or  usage  of  trade  as  can  be  im- 
pliedly incoi^Mroted  in  a  contract  between  a 
shipowner  and  owner  of  cargo.  The  defendants, 
who  were  the  owners  of  cargo,  in  an  action 
against  them  by  the  shipowner  to  recover  a 
general  average  contribution  in  respect  of  ex- 
penses caused  by  the  ship  putting  into  a  port  of 
refuge,  landing,  storing,  and  reshipping  the 
cargo,  and  leaving  the  port,  alleged  a  custom  of 
trade  that  in  such  a  case  the  expenses  incurred 
in  and  about  warehousing  the  cargo  were  appor- 
tioned among  the  owners  of  the  cargo  alone,  and 
the  expenses  of  reshipping  the  cargo,  port  dues. 
&c.,  were  borne  by  the  owners  of  the  ship  and 
freight.  Several  witnesses  were  called  who 
gave  evidence  to  the  effect  that  for  sixty  or 
seventy  years  the  practice  of  average  adjusters 
had  been  as  stated  by  the  defendants,  but  that, 
in  consequence  of  the  decision  in  Attrrood  v. 
Sellar  (5  Q.  B.  D.  286),  some  average  adjusters 
had  altered  their  mode  of  adjustment  in  such  a 
case : — Held,  that  this  was  not  evidence  of  a 
custom  of  trade  which  could  be  left  to  the  jury. 
Srendson  v.  Wallace  (No.  1),  4  Asp.  M.  C.  550 ; 
46  L.  T.  742 ;  30  W.  R.  841. 

A  policy  of  assurance  contained  a  stipulation 
that  freight  was  warranted  free  from  average 
under  hL  per  cent,  unless  general.  The  interest 
assured  was  described  as  money  advanced  to  the 
assured  as  owner  of  the  ship,  on  account  of  the 
freight  of  the  cargo  loaded  on  board  and  subject 
to  the  risk  of  the  voyage.  Plea,  that  the  policy 
was  made  in  London,  and  that  by  custom  there, 
insurers,  on  money  advanced  on  account  of 
freight,  arc  not  liable  to  make  good  a  general 
average  : — Held,  that  the  custom  set  up  in  the 
plea  was  inconsistent  with  the  terms  of  the 
written  policy,  which  expressly  stipulated  that 
the  assurer  should  be  liable  to  make  good  such 
a  loss,  an*d  was  therefore  inadmissible.  Hall  v. 
Janson,  4  El.  &  Bl.  500  ;  3  C.  L.  R.  737  ;  24  L. 
J.,  Q.  B.  97  ;  1  Jur.,  N.  S.  571. 


Oustom  of  Lloyd's  that  Amonnt  tlioald  be 


Payable  in  London.] — The  plaintiff,  owner  of  n 
vessel  belonging  to  the  port  of  Belfast,  instructed 
N.,  a  Belfast  insurance  agent,  to  effect  a  policy 
of  insurance  on  the  vessel ;  the  insurance  agents, 
through  his  London  agent  R.,  effected  the  |>olicy 
in  London  with  the  defendants,  and  the  owner 
paid  N.  the  premium  in  Belfast,  and  there  re- 
ceived the  policy  from  him.  The  defendants 
alleged  that  they  carried  on  business  at  Lloyd's, 
in  the  city  of  London  only  ;  that  they  neither 
accepted  risks,  received  premiums,  paid  losses,  or 
had  any  agents  out  of  London ;  that  the  policy  was 
underwritten  at  Lloyd's  in  consequence  of  a  pro- 
posal made  by  R.  at  Lloyd's  ;  that  the  premium 
was  paid  and  the  policy  delivered  by  and  to  R. 
in  London  ;  that  tney  did  not,  nor  did  N.  or  any 
other  person  on  their  behalf,  receive  the  premium 
or  deliver  the  policy  at  Belfast,  and  that,  in 
accordance  with  a  well-known  custom  of  Lloyd's, 
an^  money  which  might  become  due  under  the 
policy  was  payable  at  Lloyd's,  and  not  else- 
where. The  plaintiff  alleged  that  he  had  no 
notice  or  knowledge  of  that  custom  before 
effecting  the  policy.  The  defendants  refused  to 
pay  the  amount  of  the  policy  to  the  plaintiff  : — 
Held,  that  the  plaintiff,  who  had  no  knowledge 
or  notice  of  the  alleged  custom  before  effecting 
the  policy,  was  not  bound  thereby,  that  the  de- 
fendants were  bound  to  pay  the  amount  (if  any) 
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due  on  the  policy  to  the  plaintiff  in  Belfast,  that 
the  non-payment  constituted  a  breach  of  their 
contract  with  the  plaintiff,  within  the  jurisdic- 
tion, and  that  he  was  entitled  to  an  order  for 
leave  to  serve  a  writ  to  recover  the  amount  of 
the  policy  on  the  defendants  out  of  the  jurisdic- 
tion.    Ward  V.  Harris,  8  L.  R.,  Ir.  365 — 0,  A, 


Ai  to  8«t-ofll] — ^The  usage  of  practice  of 


Lloyd's  Coffee-house,  that  persons  insuring  there 
are  bound  to  admit  payment  of  a  loss  to  them, 
made  by  way  of  set-off,  between  their  broker  and 
underwriter,  of  the  pit^miums  due  to  the  under- 
writer, against  the  loss,  does  not  apply  where 
they  are  not  shewn  to  be  pei'sonally  cognizant  of 
each  usage.  Sweeting  v.  Pearce,  7  C.  B.,  N.  S. 
449 ;  6  Jur.,  N.  S.  753.  Affirmed  on  appeal,  9 
C.  B.,  N.  S.  634  ;  7  Jur.,  N.  S.  SOO—Ex.  Ch. 


Ai  to  Deek  Cargoes.] — A  custom  that 


underwriters  are  not  liable,  under  the  ordinary 
form  of  policy,  for  general  average  in  respect  of 
the  jettisons  of  goods  stowed  on  deck,  is  a  valid 
-custom,  and  does  not  contrailict  the  terms  of  the 
))olicy.  Miller  v.  TMerifigton,  6  H.  &  N.  278  ; 
7  Jur.,  N.  S.  214  ;  3  L.  T.  893  ;  9  W.  R.  437. 
Affirmed  on  appeal,  7  H.  &  N.  954  ;  31  L.  J.,  Ex. 
363  ;  10  W,  R.  356— Ex.  Ch. 

10.  As  TO  Terms  of  Deed. 

Farceli.] — In  1861,  Plowman,  a  common  pre- 
<3eces8or  in  title  of  both  the  plaintiff  and  defen- 
dant, being  possessed  of  twenty-seven  rods  of 
land,  conveyed  to  the  defendant's  predecessor  in 
title,  '*  all  that  piece  of  garden  ground,  contain- 
ing by  estimation  twenty  rods,  bounded  on  the 
south  by  other  land  or  garden  g^und  belonging 
to  Plowman."  In  1866,  Plo\vman  conveyed  the 
residue  of  the  property  to  the  plaintiff's  prede- 
cessor in  title,  describing  it  as  **  fifteen  rods 
more  or  less  ; "  the  result  being  that  if  the 
•measurement  of  the  deed  of  1861  was  accurate, 
the  defendant  took  under  it  twelve  rods  instead  of 
twenty,  if  the  measurement  of  the  deed  of  1866 
was  accurate  the  plaintiff  took  seven  rods  instead 
•of  fifteen.  The  plaintiff  brought  ejectment  for 
the  eight  rods  in  dispute  : — ^Held,  that  the  parol 
evidence  of  Plowman  was  admissible  to  shew 
that  he  had  conveyed  twelve  and  not  twenty 
rods  by  the  deed  of  1861.  Jervey  v.  Styring,  29 
L.  T.  847. 

Where  parcels  are  described  in  old  documents 
by  words  of  a  general  nature  or  of  doubtful 
import,  evidence  is  admissible  to  shew  the  mean- 
ing of  the  words  used.  Watfrparh  {Lord)  v. 
J'mnell,  7  H.  L.  Cas,  650  ;  8  Jur.,  N.  S.  1135  ;  7 
W.  R.  634. 

A  demise  of  premises  in  Westminster,  late  in 
the  occupation  of  A.,  particularly  describing 
them,  part  of  which  was  a  yard,  does  not  pass  a 
cellar  situate  under  that  yard  which  was  then  in 
the  occupation  of  B.,  another  tenant  of  the 
lessor  ;  and  the  lessor,  in  an  ejectment  brought 
to  recover  the  cellar,  is  not  estopped  by  his  deed 
from  going  into  evidence  to  shew  that  the  cellar 
was  not  intended  to  be  demised.  Btw  d.  I^ree- 
latid  V.  Burt,  1  T.  R.  701. 

Where  a  deed  pui-ports  to  convey  a  messuage 
with  the  appurtenances,  purchased  at  an  auction, 
neither  the  conditions  of  sale  at  the  auction, 
signed  by  the  purchaser,  nor  his  own  declara- 
tions as  to  the  extent  of  his  purchase,  are  ad- 
missible, to  shew  that  a  garden,  which  had  been 


usually  enjoyed  with  the  messuage,  is  expressly 
excepted  from  the  sale.  Diw  d.  Norton  v, 
Webster,  4  P.  &  D.  270  ;  12  A.  &  E.  442  ;  4  Jur. 
1010. 

To  shew  Intention.] — In  order  to  shew  that 
land  had  been  bought  for  certain  purposes,  it 
was  proposed  to  adduce  in  evidence  the  minutes 
of  the  proceedings  of  the  vendees  : — Held,  that 
the  conveyance  having  been  executed,  the 
minutes  were  inadmissible  as  evidence  shewing 
the  purposes  for  which  the  land  was  bought. 
Prison  Commissioners  v.  Middlesex  {Clerk  of 
the  Peace),  9  Q.  B.  D.  506  j  51  L.  J.,  Q.  B.  435  ; 
46  L.  T.  864  ;  30  W.  R.  881— C.  A.,  per  M.  R. 

On  a  question  of  construction  of  a  deed,  parol 
evidence  is  inadmissible  to  shew  the  intention  of 
the  parties  thereto.  Palmer  \.  XewelL  20  Beav,  32. 

Although  parol  evidence  cannot  be  used  to  add 
to  or  detract  from  the  description  in  a  deed,  or 
to  alter  it  in  any  respect,  it  is  admissible  to  shew 
the  condition  of  the  property  and  all  other  cir- 
cumstances necessary  to  place  the  court,  when  it 
construes  an  instrument,  in  the  position  of  the 
parties  to  it,  so  as  to  enable  it  to  judge  of  the 
meaning  of  the  instrument.  Jiaird  v.  Fortune, 
4  Macq.  H.  L.  Cas.  127;  7  Jur.,  N.  S.  926;  5 
L.  T.  2  ;  10  W.  R.  2— H.  L. 

To  Determine  the  Meaning  of  a  Trade  Term.] 

— In  determining  the  meaning  of  a  word  that 
has  both  a  primary  and  a  secondary  signification, 
the  court  will  admit  evidence  as  to,  and  will 
look  at  its  primary  meaning  alone,  and  will  not 
admit  technical  evidence  unless  satisfied  that  it 
is  to  be  construed  in  its  secondary  sense.  Holt 
V,  Collyer,  16  Ch.  D.  718  ;  50  L.  J.,  Ch.  311 ;  44 
L.  T.  214  ;  29  W.  R.  502. 

Parol  e\idence  is  admissible  to  enable  the 
court  rightly  to  understand  in  what  sense  words 
are  used  in  a  deed,  just  as  evidence  is  afforded  by 
a  dictionary  which  enables  one  to  translate  a 
foreign  language,  or  by  a  book  of  science,  which 
gives  the  meaning  of  words  of  art ;  but  where 
the  aid  of  parol  evidence  is  invoked  for  the  pur- 
pose of  contradicting  the  express  provisions  of  a 
deed,  then  such  evidence  is  inadmissible.  Att,- 
Gen,  V.  Clapham,  4  De  G.,  M.  &  G.  591 ;  24  L.  J., 
Ch.  177;  1  Jur.,  N.  S.  505. 

Cnitom  to  control  CoTenant] — ^A  custom  to 
control  the  words  of  a  covenant  in  a  deed  must 
be  one  which  both  parties  to  the  covenant  can 
know,  and  must  be  certain  and  invariable. 
Ahhot  V.  Bates,  43  L.  J.,  C.  P.  150  ;  30  L.  T.  99 ; 
22  W.  R.  488.  Affirmed,  33  L.  T.  491  ;  24  W.  R.  101. 

Bent — Arbitration — Subsequent  Agreement.] 

— ^A.  let  premises  by  deed,  stipulating  that  the 
rent  shoidd  be  ascertainedi  by  two  vsduers,  who 
were  appointed,  but  who  never  ascertained  the 
rent ;  but  the  defendant  occupied  the  premises, 
and,  after  the  death  of  A.,  a  parol  agreement 
was  made  between  A.'s  administrator  and  the 
defendant  that  the  valuation  should  not  be 
carried  out,  but  that  the  defendant  should  pay  a 
certain  sum  for  his  occupation,  and  that  neither 
would  call  upon  the  other  to  execute  the  stipula* 
tions  of  the  cjeed  : — Held,  that  such  parol  agree- 
ment did  not  conflict  with  the  terms  of  the  deed, 
and  that  there  was  a  good  consideration  for  the 
defendant's  .promise.  Xa^h  v.  Arfustrony,  10 
C.  B.,  N.  S.  259  ;  30  L.  J.,  C.  P.  286  ;  7  Jur.,  N. 
S.  1060 ;  9  W.  R.  782. 
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Writtan  Agreement  to  explain  Deed.]— If 
parties  have  made  an  executory  contract  which 
is  to  be  carried  out  by  a  deed  afterwards  exe- 
cuted, the  real  completed  contract  between  the 
parties  is  to  be  found  in  the  deed,  and  you  have 
no  right  to  look  at  the  contract  although  it  is  re- 
cited in  the  deed,  except  for  the  purpose  of  con- 
struing the  deed  itself.  You  have  no  right  to 
look  at  the  contract,  either  for  the  purpose  of 
enlarging  or  diminishing  or  modifying  the  con- 
tract which  is  to  be  found  in  the  deed  itself. 
Lt-ggott  V.  BarreU,  16  Ch.  D.  806  ;  43  L.  T.  641  ; 
28  w .  R.  962— C.  A.,  per  James  and  Brett,  L.  JJ. 

11.  Judicial  Pbogeedikgs  and  Records. 

In  what  Cafes.] — In  an  action  between  A.  and 
B.  it  became  a  question  whether  damages  had 
been  recovered  in  a  previous  action  against  A.  by 
a  third  party  in  respect  of  certain  acts.  A.,  to 
prove  the  affirmative,  produced  the  record  in  the 
previous  action,  which  shewed  counts  on  different 
causes  of  action,  one  count  being  only  on  the 
acts  now  in  question.  The  damages  were  en- 
tered on  all  the  counts,  and  damages  entered 
generally  on  all.  Evidence  that  the  damages 
had  in  fact  been  given  for  the  matters  in  the 
one  count  only,  is  receivable  as  explaining  the 
former  record  and  not  contradicting  it.  Prv^ton 
V.  Pteke,  Bl.,  Bl.  &  El.  336  ;  27  L.  J.,  Q.  B.  424  ; 
4  Jur.,  N.  S.  613. 

Oral  evidence  as  to  what  had  taken  place  on 
the  occasion  of  an  issue  being  directed  by  the 
Court  of  Chancery  is  not  admissible  to  explain 
it,  the  minutes  of  the  decree  or  order  directing 
the  issue  being  alone  the  proper  evidence. 
Qreen  v.  Aluton^  1  F.  &  F.  12.  See  ccuites  aiite, 
col.  1254. 

12.  Erasures  or  Alterations. 

Explanation,  when  Allowed.]— The  defendant 
became  tenant  to  the  plaintiff  of  a  farm  from 
year  to  year,  by  parol,  but  afterwards  signed  an 
agreement  containing  stipulations  as  to  the  mode 
of  tillage.  In  an  action  by  the  landlord  for 
breaches  of  these  stipulations,  the  agreement,  on 
being  produced,  contained  an  erasure  in  the 
term  of  years  mentioned  in  the  habendum,  which 
was  altered  from  seven  to  fourteen  : — Held,  that 
in  this  action  the  agreement  might  be  received 
in  evidence  without  any  explanation  of  the  era- 
sure, the  term  of  years  being  immaterial  to  the 
parol  contract  between  the  parties  to  hold  from 
year  to  year,  subject  only  to  the  terms  of  the 
agreement  as  to  the  cultivation  of  the  land. 
Falmouth  CBarl)  v.  Roberts,  9  M.  &  W.  469. 

Preenmption.] — ^As  a  deed  cannot  be  altered 
after  execution  without  fraud  or  wrong,  the 
presumption,  if  an  alteration  appears,  is,  that  it 
was  made  before  execution.  Doe  a.  Tatnm  v.  Cato- 
more,  16  Q.  B.  745 ;  20  L.  J.,  Q.  B.  728  :  15  Jur.  728. 

But  this  presumption  does  not  apply  to  a  will, 
which  may  be  altered  by  the  testator  without 
fraud  or  wrong.    lb. 

The  presumption  is,  that  an  alteration  appa- 
rent on  the  face  of  a  will  was  made  after  the 
will  was  executed.  Doe  d.  ShalleroM  v.  Palmer, 
16  Q.  B.  747  ;  20  L.  J.,  Q.  B.  367  ;  15  Jur.  836. 

Therefore  the  party  who  seeks  to  derive  an 
advantage  from  such  an  alteration  must  adduce 
some  evidence  from  which  the  jury  may  infer 
that  the  alteration  was  made  before  the  ifvili  was 

•-"^mted.    lb. 


Evidence  of  previous  declarations  by  the  Xes* 
tator,  that  he  intended  to  dispose  of  his  property 
in  the  manner  in  which  it  is  disposed  of  by  the 
will  in  its  altered  form,  is  receivable.    lb. 

In  ejectment  by  heir-at-law  against  devisee^ 
declarations  by  the  testator,  before  the  execution 
of  the  ^nll,  that  he  intended  to  make  provision 
by  his  will  for  the  defendant,  coupled  with  the 
fact,  that  without  the  alteration  in  question  the 
will,  which  disposed  of  the  whole  of  his  pro» 
perty,  real  and  personal,  made  no  provision  for 
him,  are  admissible  to  rebut  the  presumption 
that  the  alteration  was  made  after  the  will  waa 
executed.    lb, 

Ati4  see  also  ante,  coL  1217. 

E.  SECONDARY  SVIDBNCE  AS   TO 
DOCUMENTS. 

1.  When  Originals  Necessary. 

Kotioe  to  Pay.  ] — By  a  joint  and  several  bond 
A.  and  B.  became  sureties  for  the  payment  of 
any  balance  not  exceeding  a  given  amount,  du& 
from  C.  The  defeasance  provided  that  it  should 
be  void  if  A.  and  B.  or  either  of  them  should  pay 
such  balance  within  one  calendar  month  next 
after  notice  in  writing  requiring  payment  should 
have  been  given  to  A.  and  B.  or  their  representa^ 
tives  : — Held,  in  an  action  against  the  executora 
of  A.,  upon  a  replication  denying  notice  to  them 
and  B.,  that  a  duplicate  of  the  notice  served 
upon  B.  was  not  admissible,  and  that  B.  should 
have  been  subpoenaed  to  produce  the  original  he 
received,  or  it  should  have  been  shewn  to  have 
been  lost  or  destroyed.  Robinson  v,  Brmcn,  % 
C.  B.  754  J  16  L.  J.,  C.  P.  46. 

Letters.] — ^Where  a  letter,  which  had  been  in 
the  possession  of  the  defendant,  was  filed  in  the 
Court  of  Chanceiy  pursuant  to  an  order  of  that 
court : — Held,  that  secondary  evidence  of  its  con- 
tents was  not  admissible,  it  being  in  the  power 
of  either  party  to  make  an  application  to  that 
court  to  produce  it.  Williams  v.  Jfunnin^Sf 
R.  &  M.  18. 

A  witness  produced  a  copy  of  a  letter  which 
he  said  was  made  by  him,  and  he  swore  that  he 
should  in  the  ordinary  course  of  business  have 
posted  the  original : — Held,  that  this  was  evi- 
dence of  posting,  and  that,  the  original  not  being 
produced,  the  copy  was  good  secondary  evidence. 
Trotter  v.  Maelean,  13  Ch.  D.  642  ;  49  L.  J.,  Ch. 
735 ;  42  L.  T.  677  ;  28  W.  R.  722. 

The  defendant,  as  surety  for  N.,  having  re- 
ceived and  promised  to  pay  an  account  which  he 
was  informed  had  been  agreed  to  by  N.,  and  re- 
fusing to  produce  it  on  the  trial  of  an  action 
brought  against  him  by  the  plaintiff,  the  em- 
ployer of  N. : — Held,  that,  without  calling  N., 
the  plaintiff  might  prove  by  the  witness  who 
produced  a  duplicate,  that  that  was  the  account 
N.  had  gone  over,  and  that  he  had  said  it  was 
correct.  Ward  v.  Suffield,  5  Bing.  N.  C.  381  ;  7 
Scott,  352  ;  2  Am.  4. 

Agreed  Aeconnt.] — ^A  witness  called  to  prove 
the  terms  of  a  verbal  agreement  stated,  that  he 
was  in  company  with  the  plaintiff  and  defendant 
when  it  was  entered  into,  and  referred  to  an 
entry  which  he  made  a  few  hours  afterwards  ta 
refresh  his  memory.  This  entry  was  made  by 
him  from  a  paper  written  in  pencil  by  the  plain- 
tiff during  the  interview  between  the  parties^. 
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and  read  by  him  to  the  defendant,  as  embodying 
the  terms  of  their  agreement.  The  defendant 
assented  to  this ;  but  he  neither  signed  nor  was 
asked  to  sign  it,  nor  was  it  shewn  to  him  : — Held, 
that  it  was  not  necessary  to  produce  this  paper 
as  constituting  the  real  agreement.  T^whitt  v. 
Lambert,  3  P.  &  D.  676 ;  10  A.  &  B.  470 ;  3  Jur. 
629.    See  IIo2>e  v.  West,  7  Scott,  876. 

Defendant  Setting  up  Contraet.] — Where  a 
plaintiff  closes  his  case  without  its  appearing 
that  there  is  any  written  contract  relating  to  the 
subject-matter  of  the  action,  the  defendant^  if  he 
means  to  set  up  that  there  is  such  a  contract, 
must  produce  it,  properly  stamped,  so  as  to  be 
receivable  in  evidence ;  and  it  makes  no  differ- 
ence that  the  plaintiff  has  had  notice  to  pro- 
duce the  document.  Magnay  v.  Knignt,  2 
Soott,  N.  K.  64  ;  1  M.  &  G.  944  ;  1  Drink.  13 ; 
4  Jur.  1088. 

InYoicei.] — A  merchant  in  Spain  agreed  to 
consign  to  an  agent  in  London  all  the  raisins 
which  should  be  shipped  by  him  for  this  country, 
to  sell  them  for  a  certain  commission  on  the  in- 
voice price.  In  an  action  to  recover  the  amount  of 
the  commission  on  two  shipments  consigned  by 
the  merchant,  in  breach  of  his  agreement,  to 
third  persons : — Held,  that  it  was  competent  to 
the  agent  to  shew  the  proximate  value  of  the 
consignments  upon  which  he  claimed  commis- 
sion, without  producing  the  invoices.  Plank  v. 
Gav'da,  3  C.  B.,  N.  S.  807. 

Memoranda  of  Sale.] — The  defendants  were 
sued  for  the  price  of  growing  trees,  which  they 
had  bought,  cut  down,  and  removed  from  the 
spot  where  they  stood  ;  at  the  trial  an  admission 
by  one  of  them  that  something  was  due,  and  a 
promise  to  pay,  was  proved.  At  the  time  the 
trees  were  sold,  written  memoranda  of  the 
transaction  were  made  ;  one  of  which  (being  an 
item  in  a  book  of  accounts,  and  neither  stamped 
nor  signed  with  the  name  of  the  parties)  was  not 
produced  in  evidence ;  in  consequence  of  which 
the  plaintiff  was  nonsuited,  and  the  court  on 
motion  refused  to  set  it  aside.  Teal  v.  Auty,  4 
Moore,  542  ;  2  B.  &  B.  99. 

In  an  action  for  work  and  labour,  the  plaintiff 
having  proved  the  value  of  the  work  done,  and 
closed  his  case,  one  of  the  defendant's  witnesses 
swore  that  there  was  a  memorandum  in  writing 
containing  an  estimate  at  which  the  work  was  to 
be  performed,  and  produced  a  copy  in  the  plain- 
tiff's handwriting  unstamped,  and  not  signed 
either  by  him  or  the  defendant : — Held,  that  the 
plaintiff  was  not  thereby  precluded  from  recover- 
ing on  the  common  counts,  as  it  did  not  appear 
whether  the  original  memorandum  was  in  exist- 
ence, and  as  the  defendant  had  given  him  no 
notice  to  produce  it ;  or  that,  at  all  events,  the 
testimony  should  have  come  from  one  of  the  plain- 
tiff's witnesses  on  cross-examination.  Stephens 
V.  Pinnc^y,  2  Moore,  349  ;  8  Taunt.  327. 

Befneal  to  Prodnee.]— Where  a  written  docu- 
ment is  in  the  possession  of  a  witness  who  is  not 
compellable  to  produce  it,  and  refuses  to  do  so,, 
secondary  evidence  of  the  contents  is  admissible. 
Newton  v.  aiaplin,  10  C.  B.  356 ;  19  L.  J.,  C.  P. 
374. 

Where  therefore  a  person  not  party  to  a  suit 
attends  on  a  common  subpoena,  and  is  called  as  a 

VOL,  III. 


witness,  and  refuses  to  permit  the  production  of  a 
document  which  his  attorney  has  brought  into 
court  in  obedience  to  a  subpoena  duces  tecum,  bub 
which  the  latter  also  declines  to  produce ;  the 
plaintiff,  having  done  everything  that  could  M 
done  to  make  apparent  the  impossibility  of  using 
the  primary  means  of  proof,  is  entitled  to  resort 
to  secondary  evidence  of  the  contents,  and  is 
not  precluded  from  so  doing  by  his  omission  to 
serve  the  client  with  the  subpoena  duces  tecum. 

In  an  action  upon  a  lease,  executed  on  behalf 
of  the  lessor  under  a  power  of  attorney,  there 
being  notice  to  the  defendant  to  produce  the 
power  but  no  subpoena  duces  tecum  to  the  party 
who  executed  the  lease : — Held,  that  the  power 
of  attorney  was  the  property  of  the  party  wha 
executed  the  lease  under  its  authority,  and  that 
secondary  evidence  of  its  contents  was  not  ad- 
nussible.  Uibherd  v.  Knight,  2  Bx.  11 ;  17  L.  J.^ 
Ex.  119;  12  Jur.  162. 

Waiver.] — Under  a  commission  to  take  evi- 
dence abroad  in  an  action,  copies  of  certain 
documents  and  answers  of  witnesses  with  regard 
to  the  contents  of  such  documents  were  received 
by  the  commissioners  in  evidence  on  behalf  of 
the  plaintiff,  without  objection  on  the  part  of 
the  defendant  who  joined  in  the  commission.. 
The  copy  documents  were  appended  to  the  de- 
positions and  returned  by  the  commissioners  :— r- 
Held,  that  the  secondary  evidence  of  the  docu- 
ments having  been  taken  under  the  commission,, 
without  objection  on  the  part  of  the  defendant, 
was  receivable  before  an  arbitrator  to  whom  the 
action  was  referred,  and  that  it  was  too  late  then 
to  take  objection  on  the  ground  that  the  original 
documents  were  not  produced.  Robinson  t. 
Davies,  5  Q.  B.  D.  26 ;  49  L.  J.,  Q.  B.  218;  28. 
W.  R.  255. 


2.  When  Obiginals  Lost. 

Ininranee  Policy.] — In  an  action  on  a  policj' 
of  insurance  it  was  necessary  for  the  plaintiffs  to 
prove  that  the  policy  had  been  executed,  and  to 
prove  that  they  tendered  a  document  which  had 
been  sent  them  as  a  copy  of  the  policy  by  the 
defendant's  brokers  ;  the  defendant  objected  that 
the  judge  ought,  before  admitting  the  copy,  to 
decide  whether  an  original  had  existed  or  not  *,. 
the  judge  refused  to  decide  this  question,  and 
admitted  the  document  in  evidence  : — Held,  that^ 
as  the  objection  was  not  that  the  evidence  was. 
defective  in  some  collateral  matter,  but  was  an 
objection  which,  if  allowed,  might  have  decided 
the  very  case  itself,  the  judge  was  right  in  the 
course  he  had  taken.  Stotoe  v.  Quemer,  5  L.  R.^. 
Ex.  155  ;  39  L.  J.,  Ex.  60  ;  22  L.  T.  29 ;  18  W.  R. 
466. 

A  loss  having  been  settled  on  a  policy  against 
fire  six  years  ago,  the  plaintiff  in  an  action  for  a. 
libel  charging  him  with  fraud  respecting  such 
loss,  not  being  able  to  produce  the  original  policy,, 
called  the  agent  of  the  company,  who  stated  that 
the  policy  was  returned  to  him  after  the  fire ; 
and  that,  on  the  loss  being  settled,  it  became  a 
useless  paper ;  it  was  also  proved,  that  it  was  noir 
in  the  plaintiff's  possession,  although  a  diligent 
search  had  been  made  for  it : — Held,  that  thia 
evidence  was  sufficient  to  entitle  the  plaintiff  to 
give  secondary  evidence  of  its  contents.  Brcvo^ 
atcr  V.  Scwell,  3  B.  &  A.  296. 
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Loft  Will.]— The  contents  of  a  lost  will,  like 
those  of  any  other  lost  instrument,  may  be  proved 
by  secondary  evidence.  Sugdcn  v.  St.  Leonards 
iLctrd),  1  P.  D.  154 ;  45  L.  J.,  P.  49  ;  34  L.  T. 
389  ;  24  W.  R.  479— C.  A. 

newspaper.] — In  an  action  for  a  libel  in  a 
newspaper,  after  proof  of  the  publication  by  the 
production  of  a  copy  of  the  paper,  a  witness  was 
called,  who  said  that  a  newspaper  bearing  the 
same  title,  and  so  far  as  he  could  judge  from  a 
glance,  containing  the  libel,  had  been  sent  to  the 
reading-room  of  a  literary  institution  of  which 
lie  was  the  secretary,  by  a  person  unknown  ;  and 
that  it  had  since  been  taken  away  by  some  of  the 
members,  and  never  returned  : — Held,  first,  that 
sufficient  proof  of  the  loss  of  that  copy  had  been 
given  to  let  in  secondary  evidence  of  its  contents. 
Gath^reole  v.  Miall,  15  M.  &  W.  319  ;  15  L.  J., 
Ex.  179  ;  10  Jur.  337. 

Held,  secondly,  that  there  was  evidence  to  go 
to  the  juiy  that  the  newspaper  sent  to  the  read- 
ing-room was  a  copy  of  the  number  which  con- 
tained the  libel.    Ih. 

Bill  of  Exchange.] — Upon  a  plea  of  non 
acceptavit,  in  an  action  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange,  the  plaintiff  proving 
that  the  bill  is  destroyed,  secondary  evidence  of 
its  contents  is  admissible.  JBla^kie  v.  Pidding, 
G  C.  B.  196. 

8o,  in  an  action  on  a  note  not  negotiable, 
where  the  issue  is  only  on  the  plea  of  non  fecit, 
•after  proof  of  the  loss  of  the  note,  the  plaintiff 
is  entitled  to  give  secondaiy  evidence  of  its 
contents.  Charnlry  v.  Orundy,  14  C.  B.  608 ; 
2  C.  L.  R.  822 ;  23  L.  J.,  0.  P.  121 ;  18  Jur. 
•653. 

In  an  action  for  money  had  and  received, 
where  it  is  shewn  that  the  defendant  admitted 
that  he  had  received  a  bill  drawn  on  a  third 
party,  to  which  the  plaintiff  was  entitled,  and 
that  he  had  paid  it  into  his  banker's  on  his  own 
^account,  the  banker's  clerk  cannot  be  called  to 
prove  that,  the  defendant  received  benefit  from 
a,  bill  of  similar  description,  the  bill  itself  not 
being  produced,  nor  its  absence  accounted  for. 
Atkins  V.  Owcn^  4  N-.  &  M.  123 ;  2  A.  &  E.  35. 

Wamuit.] — In  an  action  for  a  malicious  ar- 
Test,  where  parol  evidence  was  given  of  the  loss 
•of  the  information  and  warrant  upon  which  the 
plaintiff  was  arrested: — Held,  that  he  was  at 
liberty  to  go  into  secondary  evidence  of  their 
•contents.  Freeman  v.  ArkclL  3  D.  &  R.  669  ;  2 
B.  &  C.  494  ;  1  C.  &  P.  135,  326. 

Apprenticeehip  Deed.] — The  ordinary  rule  is, 
that,  to  admit  secondary  evidence  of  a  deed  of 
«,pprenticeship,  proof  should  be  given  that  a 
search  has  been  made  for  the  original  instrument 
among  the  papers  both  of  the  master  and  the 
apprentice.  Reg.  v.  Hinckley^  Leicester^  3  B.  & 
S.  885  ;  32  L.  J.,  M.  C.  158  ;  9  Jur.,  N.  S.  1054  ; 
«L.  T.270;  11  W.  R.  663. 

When,  however,  more  than  sixty  years  had 
elapsed  since  a  deed  of  apprenticeship  had  ex- 
])ircd,  and  when  it  was  shewn  that  a  fruitless 
search  had  been  made  among  the  papers  of  a  de- 
ceased apprentice  for  the  deed  : — Held,  that  a 
counterpart  was  properly  admitted  as  secondary 
evidence  of  its  contents  to  prove  a  settlement  by 
apprenticeship,  without  shewing  that  the  papers 
of  the  master  had  also  been  examined,  as  the 


presumption  would  be,  after  so  long  a  period, 
that,  as  the  apprentice  was  alone  interested  in 
the  preservation  of  the  deed,  the  instrument^  if 
not  found  with  him,  was  lost.    lb. 

PoMeaeion  of  Foreign  Ctoyemment.] — In  order 
to  justify  the  reception  of  secondary  evidence  of 
an  agreement,  it  was  proved  that  A.,  in  whose 
possession  it  was,  on  landing  at  New  York,  was 
arrested  on  suspicion  of  being  the  bearer  of  seces- 
sionist despatches,  and  deprived  of  all  his  papers 
(amongst  which  was  the  agreement,  which  had 
reference  to  shipments  in  this  country  of  goods  in- 
tended to  run  the  blockade  at  Charleston)  ;  that 
all  were  subsequently  restored  to  him  except  the 
agreement ;  and  that,  on  his  making  inquiry  for 
it  of  the  agents  of  the  Federal  Government  at  Nevr 
York,  he  was  told  that  it  had  been  sent  to  Wash- 
ington, the  seat  of  government  i—tHeld,  that  it 
was  sufficiently  shewn  that  reasonable  efforts  had 
been  made  to  procure  the  original  agreement, 
and  that  therefore  a  copy  was  properly  received, 
Q^rilter  v.  Jorss,  14  C.  B,.  N.  S.  747 ;  11  W.  R. 
888  ;  S.  a,  at  nisi  prius,  3  F.  &  F.  644. 

3.  Proof  of  Skabch. 

Hearsay  Aniwers  to  Inqniries.] — In  order  to 
shew  that  a  sufficient  search  has  been  made  for 
a  lost  deed  to  admit  of  secondary  proof  of  its 
contents,  evidence  is  admissible  of  inquiries  made 
of  pei'sons  who  would  be  likely  to  have  the  docu- 
ments in  their  possession,  and  of  the  replies 
given  by  them  to  such  inquiries,  without  affi- 
davits or  depositions  of  those  persons  them- 
selves as  to  the  extent  and  result  of  the  searches 
made  by  them.  Smith  v.  Smith.  10  Ir.  R,,  Eq. 
274. 

To  allow  secondary  evidence  of  a  document, 
hearsay  evidence  of  the  answers  g^ven  by  per- 
sons of  whom  inquiry  was  made  for  it,  and  who 
were  likely  to  have  it,  is  receivable  for  the  pur- 
pose of  shelving  that  a  bond,  fide  diligent  search 
has  been  made  for  the  documents  in  the  proper 
place,  and  with  the  projjer  parties,  and  its 
failure.  Reg.  v.  Kmilicorth,  2  New  Sess.  Cas. 
66  ;  7  Q.  B.  642  ;  14  L.  J.,  M.  C.  160 ;  9  Jur. 
898. 

Seasonable  Efforts.]  —  To  render  secondary 
evidence  admissible  in  proof  of  the  contents  of  a 
lost  document,  it  is  sufficient  to  prove  that  every 
reasonable  search  for  tbe  document  has  been 
made,  although  every  possible  search  may  not 
appear  to  have  been  made.  Harder  v,  Uart^ 
1  Hare,  1  ;  5  Jur.  1007. 

In  Older  to  render  secondary  evidence  of  a 
private  document  admissible,  it  is  necessary  and 
sufficient  to  shew  that  all  reasonable  efforts  have 
been  made  to  procure  the  original.  Boyle  v. 
Wiseman,  10  Ex.  647  ;  24  L.  J.,  JEx,  160 ;  1  Jur., 
N.  8.  115. 

But  the  degree  of  diligence  to  be  used  in 
searching  for  a  deed  must  depend  on  the  im- 
portance of  the  deed,  and  the  particular  circum- 
stances of  the  case.  Gnlly  v.  Exeter  (Buthoj)'), 
4  Ring.  290;  12  Moore,  591.  8ee  Brewster  v. 
Sewpllj  ante,  col.  1346. 

Bate.] — In  order  to  let  in  secondary  evidence 
of  a  document,  it  is  not  necessarv  that  the  search 
for  that  document  should  have  been  recent,  or 
made  for  the  purpose  of  the  cause.  Fitz  v. 
Rabbits,  2  M.  &  Rob.  60. 
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GiroTimitaneef.] — What  is  a  sufficient  search 
for  witnesses  to  prove  handwriting  to  allow 
secondary  evidence  to  be  given,  must  depend  on 
the  circumstances  of  each  case.  Miller  v. 
Miller,  2  Scott,  123;  2  Bing.  N.  C.  76;  1 
Hodges,  187. 

Mortgage.] — ^Wherc  an  assignment  of  turnpike 
tolls  had  been  executed  by  way  of  mortgage  to 
A. : — Held,  in  an  action,  by  his  personal  I'epre- 
sentative,  after  his  death,  against  the  trustees 
for  arrears  of  interest,  that  a  search  for  the 
security  in  the  office  of  A.'s  solicitor, — where  his 
papers  had  been  deposited,  except  some  deposited, 
in  a  suit  against  A.'s  representative,  in  the  office 
of  one  of  the  masters  in  chancery, — and  also  in 
the  latter  office,  without  finding  the  security 
among  any  of  such  papers,  was  sufficient  evidence 
of  its  loss  to  let  in  secondary  evidence.  Par  doe 
V.  Price,  13  M.  &  W.  267  ;  14  L.  J.,  Ex.  212. 

Leafo.] — The  muniment-chest  of  the  lessor 
and  his  assigns  is  the  proper  custody  for  an 
expired  lease.    Plaxton  v.  DarCf  5  M.  &  B.  1. 

Warrant  of  Distress.] — To  prove  the  warrant 
of  distress  made  by  the  mayor  of  a  borough 
under  5  &  6  Will.  4,  c.  76,  for  the  non-payment 
of  borough  rates,  the  high  constable  of  the 
borough,  who  had  been  served  with  a  subpoena 
duces  tecum,  was  called.  He  stated  that  he  had 
deposited  a  warrant  in  his  office;  that  he  had 
searched  for  it  but  could  not  find  it,  that  he  did 
not  know  what  had  become  of  it,  and  that  the 
town  clerk  had  access  to  his  office  : — Held,  that 
secondary  evidence  might  be  given  of  the  con- 
tents of  the  warrant.  Femley  v.  Wort  king  ton, 
1  M.  &  G.  491. 

In  trover  against  the  sheriff,  the  warrant  under 
which  goods  were  seized  under  a  fi.  fa.  was  not 
produc«i  at  the  trial,  nor  was  notice  to  produce 
it  given.  The  bailiff  who  made  the  levy  was 
proved  to  have  delivered  the  warrant  to  his  son  ; 
the  son  could  only  state  his  belief  that  he  had 
either  returned  it  to  his  father  or  to  the  sheriff's 
officer.  It  was  alleged  to  be  the  custom  to 
deliver  the  warrant  to  the  auctioneer,  to  be  by 
him  forwarded,  together  with  the  auction-sheet, 
to  the  supervisor  of  the  district,  whose  duty  it 
was  to  transmit  them  to  the  head  office  of  excise 
in  London.  Search  had  been  made  for  it  among 
the  bailiff's  papers,  and  at  the  sheriff's  office  ;  as 
also  among  the  auctioneer's  papers,  and  at  the 
head  office  of  excise ;  but  the  supervisor  was  not 
called,  and  no  proof  was  given  of  a  search  among 
his  papers : — Held,  that  sufficient  proof  was 
given  from  which  the  loss  of  the  warrant  might 
be  inferred,  so  as  to  let  in  secondary  evidence  to 
connect  the  sheriff  with  the  act  of  the  bailiff. 
Mhuhall  V.  Lloyd,  2  M.  &  W.  460 ;  M.  &  H. 
125  ;  1  Jur.  336. 

Cheques.] — A  cheque  drawn  on  account  of  a 
parish  was  delivered  to  A.,  who  was  then  the 
paying  clerk  of  the  parish.  It  was  shewn  that 
the  bankers  of  the  parish,  on  the  same  day,  paid 
a  sum  of  that  amount,  and  that  their  custom  was 
to  return  the  cancelled  cheques  to  the  paying 
clerk,  and  that  they  were  deposited  in  an  apart- 
ment of  the  workhouse.  A.  having  gone  out  of 
office,  application  was  made  to  his  successor  at 
that  place  for  inspection  of  the  cheques.  He 
hand(Kl  to  witness  several  bundles,  which  he 
searched,  without  finding  the  cheque  : — Held,  a 


sufficient  search  to  let  in  secondary  evidence  of 
its  contents,  M'Qahey  v.  AUtariy  2  M.  &  W. 
206  ;  2  Gale,  238. 

Apprenticeship  Deed.]  —  A  pauper  proved, 
that,  on  the  expiration  of  his  apprenticeship,  his 
master  told  him  the  deed  was  in  the  possession 
of  the  parish  officers.  The  latter  proved  that 
they  had  searched  for  it  among  the  parish  papers, 
but  could  not  find  it : — Held,  not  sufficient  to 
admit  parol  evidence  of  the  contents,  as  the 
master,  who  was  alive,  ought  to  have  been 
produced  to  prove  delivery  to  the  parish  officers. 
Bex  V.  Denio,  7  B.  &  C.  020  ;  1  M.  &  R.  294. 

Person  to  whose  Possession  Document  Traced 
must  be  Called.] — A  plaintiff  is  not  at  liberty  to 
give  secondary  evidence  of  the  contents  of  a 
document,  if  his  witnesses  trace  it  to  a  person 
who  is  not  connected  with  the  cause,  without 
calling  that  person.  Preenmn  v.  Arkellj  3  D,  & 
R.  669  ;  2  B.  &  C.  494  ;  1  C.  &  P.  326,  135. 

A  deed,  alleged  to  be  a  conveyance  of  free- 
holds and  leaseholds  to  two  trustees^  was  de- 
livered by  the  grantor  to  a  witness,  who  stated 
that  he  afterwards,  at  the  request  of  the  grantor, 
who  was  also  a  cestui  que  trust,  redelivered  it 
to  her.  A  fruitless  search  was  made  for  it  among 
her  papers  after  her  death.  One  of  the  trustees 
was  also  dead,  having  left  an  executrix,  who 
had  taken  possession  of  all  his  papers.  The 
surviving  trustee  and  the  heir  of  the  other  only 
were  called,  and  they  negatived  all  knowledge  of 
the  existence  of  the  deed :  —  Held,  that  the 
circumstances  did  not  dispense  with  an  inquiry 
in  all  the  places  of  custody ;  and  that  as  the 
executrix  of  the  deceased  trustee  had  not  been 
called,  sufficient  search  had  not  been  made,  so  as 
to  admit  secondary  evidence.  Dae  d.  Richards  v. 
LewiJi,  11  C.  B.  1035;  20  L.  J.,  C.  P.  177  ;  15 
Jur.  512. 

An  agreement  having  been  traced  to  the  pos- 
session of  P.,  a  witness  was  called,  who  stated 
that  he  went  to  P.  and  asked  him  whether  there 
was  any  agreement  between  himself  and  the 
pauper  respecting  a  house.  P.  said,  *'  I  cannot 
say  for  a  certainty ;  I  will  search,"  and  then 
directed  his  clerk  to  search.  The  witness  and 
the  clerk  then  searched  P.'s  office,  and  could  not 
find  the  agreement.  P.  was  not  called  as  a 
witness.  The  sessions  held  that  there  was  no 
sufficient  proof  of  search  without  calling  P.  The 
court  refused  to  interfere  with  the  decision. 
Reg.  V.  Saffron-Hill  ^Liberty),  1  El.  &  Bl.  93  ; 
22  L.  J.,  M.  C.  22. 

Objection,  When  to  be  Taken.] — A  party  object- 
ing to  the  production  of  a  copy,  on  account  of  due 
search  not  having  been  made  for  the  original, 
must  make  the  objection  at  the  time  of  the  trial, 
distinctly  on  that  ground ;  if  he  does  not,  the 
court  will  not  afterwards  entertain  it.  William 
V.  ir/Zroa-,  8  A.  &E.  314. 

4.  Pboof  op  Stamp. 

Presumption.] — The  burthen  of  proving  an  in- 
strument to  be  unstamped  lies,  in  the  first  in- 
stance, on  the  party  who  objects  to  its  produc- 
tion on  the  ground  that  it  is  unstamped.  Marine 
Investmeftt  Co»i2m?iy  v.  Haviside,  5  L.  R.,  H.  L. 
624;  42L.  J.,Ch.  173. 

When  there  is  no  evidence  on  either  side  it 
will  be  presumed  to  have  been  stamped.    Ih. 

But  when  once  satisfactory  evidence  has  been 
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given  that  at  a  particular  time  the  instrament 
was  anstamped,  there  is  an  end  of  any  presump- 
tion of  law  in  favour  of  its  having  been  stamped, 
the  onus  of  proof  is  shifted,  and  the  party  who 
relies  on  the  instrument  must  prove  it  to  have 
been  duly  stamped.    lb. 

Against  a  party  who  refuses  (after  notice)  to 
produce  an  agreement,  it  will  be  presumed 
that  it  is  sUmped.  Ch'-iJij}  v.  Anderson,  1  Stark. 
35. 

But  the  party  refusing  is  at  liberty  to  prove  the 
contrary.    2b. 

Where  secondary  evidence  is  admitted  to 
prove  the  contents  of  a  lost  instrument,  the 
court  will  presume  that  the  instrument  was 
stamped,  unless  there  is  evidence  that  it  was  not 
stamped.  Hart  v.  Hart,  1  Hare,  1  ;  5  Jur.  1007  ; 
S.  />.,  Pooley  V.  Goodwin,  5N.  &  M.  466  ;  4  A.  & 
E.  94  ;  1  H.  &  W.  667. 

When  an  agreement  requiring  a  stamp  is  lost, 
and  was  without  a  stamp  when  last  seen,  it  will 
be  taken  that  it  never  was  stamped,  and  second- 
ary evidence  of  it  cannot  be"  received.  Arbtm  v. 
Fussell,  9  Jur.,  N.  S.  753  ;  11  W.  R.  26. 

The  court  will  presume  that  an  indenture  of 
apprenticeship,  executed  thirty  years  before, 
under  which  the  apprentice  had  regularly  served 
his  time  for  seven  years,  when  the  indenture 
was  given  up  to  him,  and  proved  to  be  lost,  was 
properly  stamped.  Itex  v.  Long  BucJtby,  7  East, 
45. 

Onni.] — It  lies  on  the  party  objecting  to 
secondary  evidence  of  a  lost  document  to  prove 
that  the  original  was  not  stamped.  Clotmadeuc 
V.  Carrell,  18  C.  B.  36  ;  26  L.  J.,  C.  P.  216  ;  2 
Jur.,  N.  S.  474. 

After  Hotioe.] — Where,  on  the  non-production 
of  a  deed  after  notice  to  produce,  the  opposite 
party  calls  a  witness,  who  proves  a  copy  com- 
pared by  him  with  the  original  deed,  such  copy 
may  be  read  without  being  stamped  ;  for  it  is 
only  used,  in  point  of  law,  to  refresh  the  wit- 
ness's memory  as  to  the  contents  of  the  deed. 
Braythwaite  v.  HitchcocTi,  10  M.  &  W.  494  ;  2 
D.,  N.  a  444. 

Upon  the  defendant's  refusal,  after  notice,  to 
produce  at  the  trial  the  original  of  an  agreement 
on  which  the  plaintiff  relied,  a  witness  for  the 

} plaintiff  produced  an  unstamped  copy ;  but,  on 
lis  cross-examination,  he  stated  that  the  original 
was  not  stamped  at  the  time  it  was  executed  and 
act^d  upon,  and  it  appeared  that  the  plaintiff's 
attorney  had  had  inspection  of  the  original 
shortly  before  the  action  : — Held,  that  the  pre- 
sumption of  the  document  being  regularly 
stamped,  which  would  have  arisen  from  the  de- 
fendant's refusal  to  produce  it,  being  thus  re- 
butted, the  copy  was  properly  rejected.  Crow- 
tJun*  V.  Solomons,  6  C.  B.  758  ;  18  L.  J.,  C.  P.  92. 

Iniuffioienoy — Evidenee  of.] — Where  proof  is 
given  of  the  loss  of  a  written  instrument  by  a 
document,  which  itself  shews  that  such  instru- 
ment was  originally  insufficiently  stamped,  the 
court  will  not  presume  that  the  instrument  was 
ever  properly  stamped,  nor  admit  secondary'  evi- 
dence of  its  contents.  Blair  v.  Ormo7id,  \  De 
G.  &  S.  428  ;  11  Jur.  665. 


Question,  How  Decided. ]— Under  17<Scl8 


Vict.  c.  125,  s.  311,  the  question  whether  or  not  a 
document  offered  in  evidence  requires  to  be.  or  is 


sufficiently  stamped,  is  to  be  decided  by  the  judge 
at  nisi  prius,  and  cannot  properly  be  reserved  for 
the  opinion  of  the  court.  Tattermll  v.  Feamley, 
17  C.  B.  368  ;  S.  P.,  Siordet  v.  Kuczynski,  17  C. 
B.  251  ;  25  L.  J.,  C.  P.  2. 

Unless  he  decides  against  its  admissibility. 
Cory  V.  Dams,  14 C.  B.,  N.  S.  370  ;  S,  P.,  Sharjfles 
V.  Riclmrd,  2  H.  &  N.  57. 

On  the  trial  of  an  action  on  a  policy  in  which 
the  existence  of  the  policy  was  in  issue,  the 
plaintiffs,  pursuant  to  notice  to  produce,  OBUled 
on  the  defendant  to  produce  the  original  policy. 
He  declined,  and  they  thereupon,  with  a  view  of 
proving  that  it  had  been  duly  executed,  pro- 
ceeded to  put  in  a  document,  purporting  to  be  a 
copy  of  the  policy  which  they  had  receiyed  from 
the  defendant's  broker.  The  defendant  objected, 
and  requested  the  judge  to  hear  evidence  to  shew 
that  no  original  policy  was  or  ever  had  been  in 
existence.  The  objection  was  overruled,  and  the 
alleged  copy  admitted.  Later  in  the  cause  the 
defendant  gave  evidence  tending  to  prove  that 
in  fact  there  had  never  l>een  any  duly  stamped 
policy,  or  indeed  any  policy  at  all  executed,  and 
the  judge  left  it  to  the  jury  to  say  whether  there 
had  or  had  not  been  executed  a  duly  stamped 
policy  by  the  defendant.  The  jury  found  in  the 
affirmative  : — Held,  that  the  question  was  rightly 
left  to  the  jury,  inasmuch  as  if  the  judge  had 
himself  decided  it,  he  would  in  fact  have  decided 
the  main  issue  between  the  parties.  8towe  v. 
Q^iemer,  6  L.  R.,  Ex.  165  ;  39  L.  J.,  Ex.  60  ;  22 
L.T.  29;  18  W.  R.  466. 

When  Objection  to  be  Taken.]— The  objection 
to  the  admissibility  of  a  document  in  evidence 
for  want  of  a  stamp  ought  to  be  taken  at  the 
earliest  possible  moment.  Robinson  v.  Vernoii 
CLord),  7  C.  B.,  N.  S.  235  ;  29  L.  J.,  C.  P.  310  ;  7 
Jur.,  N.  S.  146. 

Where,  therefore,  executors  suing  had  put  in 
evidence  probate  of  the  will  of  their  testator,  and 
the  same  had  been  read  without  objection  : — 
Held,  that  the'  defendant  could  not  aiterwards, 
by  giving  extrinsic  evidence  of  the  value  of  the 
estate,  object  to  the  admissibility  of  the  probate 
for  want  of  a  sufficient  stamp.    lb. 

Initnuuent  in  Two  Parte.]— If  two  parts  of  an 
instrument  are  prepared,  but  only  one  is  stamped, 
the  party  ha\ing  the  custody  of  the  unstamped 
part  may  give  secondary  evidence  of  the  contents 
of  the  agreement,  if  the  other  party  refuses,  on 
notice,  to  produce  the  stamped  part.  Oarnons  v. 
Swift,  1  Taunt.  507 ;  S.  P.,  Waller  v.  Hors/all,  1 
Camp.  501. 

Where  a  plaintiff  lost  his  part  of  an  agreement 
under  seal,  after  it  had  been  duly  stamped,  and, 
at  the  trial  of  an  action  on  the  agreement,  the  de- 
fendant, upon  notice,  produced  his  part  un- 
stamped, and  the  plaintiff  the  draft  of  the  agree- 
ment:—Held,  that  the  defendant's  part,  un- 
stamped, might  be  received,  Munn  v.  Godbold, 
3  Bing.  292  ;  11  Moore,  49  ;  2  C.  &  P.  297. 

A  lessee  who  executes  the  counterpart  of  a 
lease,  cannot  dispute  its  admissibility  in  evi- 
dence, or  impeach  its  validity  upon  the  ground 
of  the  original  not  being  properly  stamped. 
Paul  V.  Mevk,  2  Y.  t  J.  116. 

Subject-matter  Illegal.] — ^A  written  agree* 
ment,  which  is  in  law  illegal,  is  admissible  for 
the  purpose  of  insisting  on  the  illegality  of  the 
transaction,  in  answer  to  an  action  for  a  sum 


1353 


EYIDE^G^— Documentary. 


1354 


thereby  agreed  to  be   paid,  without  its  being 
stamped,     Coppock  v.  Boioerj  4  M.  k  W.  361, 

Bill  of  Exchange.]— In  an  action  on  a  bill  of 
exchange  given  to  the  drawers  for  a  balance  of 
account  on  a  purchase,  and  by  them  indorsed  to 
the  plaintiff,  the  defence  being  that  it  was  given 
for  a  larger  amount  than  really  due,  the  agree- 
ment of  purchase  between  the  defendant  and  the 
drawer  was  allowed  to  be  given  in  evidence  un- 
stamped.    jUhcomheY,  Ellam,  2  F.  &  F.  306. 

A.  &  Co.  being  indebted  to  S.  gave  him  an 
unstamped  letter  or  order  directed  to  B.  k  Co. 
requiring  them  to  pay  him  200/.  out  of  moneys 
which  would  become  payable  from  B.  &  Co.  to 
them  on  the  completion  of  a  certain  contract.  A. 
&  Co.  became  insolvent  and  the  trustee  under 
their  liquidation  disputed  the  validity  of  the 
letter  : — Held,  that  the  order  operated  as  a  bill 
of  exchange,  and  being  unstamped,  was  not  re- 
ceivable in  evidence.  Sliellard,  Ex parte^  Adams 
und  Kirhj,  In  re,  17  L.  R.,  Eq.  109 ;  43  L.  J., 
Bk.  3  ;  29  L.  T,  621  ;  22  W.  R.  152. 

And  see  Bills  of  Exchange. 

Contract  of  Marriage.] — A  letter  read  to  prove 
a  contract  of  marriage  need  not  be  stamped. 
Orford  v.  Cole,  2  Stark.  361. 

Parol  Evidence — ^When  Admiseible  ae  to  Con- 
tents of  Unstamped  Contract.] — In  an  action  for 
the  price  of  goods,  supplied  under  a  written  con- 
tract which  referred  for  the  terms  of  payment  to 
an  arrangement  therein  said  to  have  been  made 
between  the  defendant  and  a  thiid  person,  it 
appeared  by  the  plaintiff's  evidence  that  such 
arrangement  was  itself  in  writing,  but  could  not 
be  produced  for  want  of  being  stamped  : — Held, 
that  the  plaintiff  could  not  recover,  as  he  could 
not  prove  the  terms  of  payment.  Delay  or  Delany 
V.  Alcock,  4  El.  &  Bl.  660  ;  24  L.  J.,  Q.  B.  68  ;  1 
Jur.,  N.  S.  498. 

Where  goods  are  claimed  under  an  agreement 
the  terms  of  which  are  contained  in  a  written  in- 
strument, which  is  inadmissible  by  reason  of  its 
not  being  stam{>ed,  parol  evidence  cannot  be  re- 
ceived of  the  claimant's  title  to  such  goods. 
iimith  V.  Yorh;  21  L.  J.,  Q.  B.  53  ;  16  Jur.  63. 

Where  an  agreement  on  unstamped  paper  has 
been  destroyed,  no  parol  evidence  can  be  given 
of  its  contents,  even  if  it  has  been  destroy^  by 
the  wrongful  act  of  the  party  who  takes  the  ob- 
jection.    Jttpphier  V.  }\  right,  2  B.  &  A.  478, 

5.  Originals  not  Capable  op  Peoduction. 

Banners  at  Meetingii.]— Parol  evidence  of  in- 
scriptions and  devices  on  banners  and  flags  dis- 
played at  a  meeting  is  admissible  without  pro- 
ducing the  originals.  Rex  v.  Hunt^  3  B.  &  A. 
666  ;  *S'.  P.,  Janes  v.  Tarlton,  1  D.,  N.  S.  626. 

Posted  Placards.]— The  plaintiff  and  the  de- 
fendant agreed  by  charterparty  that  the  plain- 
tiff's ship  should,  after  discharging  her  outward 
cargo,  proceed  to  Galatz  or  Ibralia,  as  ordered 
at  Constantinople  by  the  charterer's  agents,  and 
there  receive  a  fuJl  cargo  of  wheat,  and,  being 
so  loaded,  should  therewith  proceed  to  Cork  for 
orders  to  discharge  at  a  safe  port  in  the  United 
Kingdom,  and  deliver  the  same  agreeably  to  bills 
of  lading,  and  so  end  the  voyage  (restraints  of 
princes  and  rulers,  the  dangers  of  the  seas  or 
navigation,  fire,  pirates,  or  enemies  during  the 


voyage,  always  mutually  excepted).  The  ship, 
after  discharging  her  outward  cai*go,  proceeded 
to  Constantinople,  and,  in  consequence  of  orders 
there  given  by  the  defendant's  agent,  the  master 
took  the  ship  to  Ibralia.  Before  her  arrival 
there,  a  proclamation  had  been  promulgated  by 
the  Russians,  who  had  invaded  Wallachia,  pro- 
hibiting the  exportation  of  wheat : — Held,  that 
a  copy  of  a  printed  placard,  with  the  name  of 
the  Russian  commander  attached  to  it,  and  posted 
on  the  walls  of  Ibralia,  was  admissible  as  evi- 
dence of  the  prohibition.  Bruec  v.  Kicdlopulo, 
11  Ex.  129  ;  24  L.  J.,  Ex.  321. 

A  great  number  of  placards  announcing  a  pub- 
lic meeting  having  been  printed,  a  party,  who 
was  indicted  for  treason,  took  twenty-five  of 
them  away  from  the  printer's  : — Held,  that  one 
of  the  remaining  placards  might  be  read  without 
any  preparatory  evidence  as  to  the  original 
manuscript,  and  without  any  notice  to  produce 
the  twenty-five  copies,  the  whole  impression 
being  duplicates  in  the  nature  of  originals.  Ilex 
V.  Watsan,  2  Stark.  129. 

In  an  action  for  shooting  a  dog,  brought  against 
the  owner  of  a  plantation  and  his  gamekeepers, 
it  appeared  that  in  the  plantation  in  which  the 
dog  was  shot,  there  was  fixed  on  a  pole,  a  board, 
on  which  was  painted,  "All  dogs  found  trespass- 
ing in  this  plantation  will  be  shot :" — Held,  that 
a  copy  of  that  which  was  painted  on  the  board 
might  be  given  in  evidence  without  notice  to 
prwiucc  the  original  board.  Bartholomew  v. 
Ste2}hefijt,  8  C.  &  P.  728. 

Monnment.] — So,  where  a  vicar  brings  eject- 
ment, claiming  in  right  of  his  vicarage,  a  witness 
for  him  may  be  asked  as  to  what  is  inscribed  on 
a  tablet  fixed  up  in  the  church.  Doe  d.  Coyle  v. 
Cole,  6  C.  &  P.  369. 

Original  is  Filed  in  a  Foreign  Conrt.]~To 
let  in  secondary  evidence  of  a  document  filed 
in  a  foreign  court,  it  should  be  proved  that  an 
unsuccessful  application  for  it  has  been  made  to 
the  person  who  has  the  legal  custody  of  the 
document,  viz.,  to  the  court.  Application  to  an 
inferior  officer  of  the  court,  thougti  he  may  have 
the  actual  custody  of  it,  is  insufficient.  Crispin 
V.  Doglioni,  32  L.  J.,  P.  109  ;  11  W.  R.  600. 

Where  Privilege.] — ^Wheu  a  document  cannot 
be  produced  by  reason  of  privilege,  independent 
secondary  evidence  of  it  is  admissible.  Jteg.  v, 
Leatham,  3  Bl.  &  Bl.  668  ;  8  Cox,  C.  C.  498  ;  30 
L.  J.,  Q.  B.  205  ;  7  Jur.,  N.  S.  674  ;  3  L.  T.  777  ; 
9  W.  R.  334 ;  S,  P.,  Uoyd  v.  Mostyn,  10  M.  ic 
W.  478 ;  2  D.,  N.  S.  471  ;  12  L.  J.,  Kx.  1. 

6.  What  is  Good  Secondary  Evidence. 

Ho  Degrees.] — There  are  no  degrees  of  secondary 
evidence  ;  but  where  a  party  is  entitled  to  give 
secondary  evidence  at  all,  he  may  give  any  species 
of  secondary  evidence  within  his  power.  Doe 
d.  aUbi-rt  V.  lioss,  7  M.  &  W.  102 ;  8  U.  P.  C. 
389  ;  4  Jur.  321. 

Counterparts  and  Copies  of  Deeds.] — Counter- 
parts of  old  leases  from  the  repository  of  a  lord 
of  a  manor  are  evidence  of  the  demise  of  pre- 
mises without  proof  of  enjoyment.  Clarkson  v. 
Woodhonse,  3  Dougl.  189 ;  6  T.  R.  412,  n. 

Though  there  are  more  parts  of  a  deetl  than 
one  which  is  in  the  defendant's  possession,  but 
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who  docs  not  produce  it  after  notice,  the  plaintiff 
is  not  obliged  to  produce  in  evidence  one  of  the 
originals,  but  may  give  a  copy  in  evidence. 
Dflxon  V.  Ilaigh,  1  Esp.  409. 

Possession  by  one  party  of  the  other  party's 
part  of  a  deed  is  presumptive  evidence  that  the 
counterpart  had  been  executed.  East  India 
Company  v.  LeicU,  3  C.  &  P.  368. 

In  trover  for  an  expired  lease  by  the  lessor,  the 
lease  (or  counterpart  executed  by  the  lessor)  not 
being  produced  by  the  defendant,  upon  notice, 
the  lessor  may  give  parol  evidence  of  the  con- 
tents without  producing  the  counterpart  executed 
by  the  lessee.  Ilall  v.  Ball,  3  M.  &  G.  242  ;  3 
Scott,  N.  R.  577.  And  see  Pavl  v.  Meet,  2  Y. 
&J.  116. 

An  examined  copy  of  the  registry  of  a  deed, 
in  the  registiy  of  the  county  of  Middlesex,  is 
admissible  as  secondary  evidence  of  its  contents. 
Doe  d.  UhHf  v.  Killnes,  2  C.  &  P.  289.  But  see 
Collinn  v.  Mavle,  8  C.  &  P.  602 ;  Doe  d.  Los- 
romhe  v.  Clifford,  2  C.  &  K.  448 ;  and  Doe  d. 
Pad  wick  V.  Wittcomh,  4  H.  L.  Cas.  425. 

Memorial!. J — The  memorial  of  a  conveyance 
that  has  been  registered  is  not  evidence  of  the 


BepleTin — ^Termt  of  Holding.] — In  replevin, 
the  admissions  of  the  plaintiff  are  evidence  to 
shew  the  terms  upon  wnich  he  held  the  premises, 
though  he  held  under  an  agreement  in  writing 
that  is  not  produced.  Hoicard  v.  Smithy  3  Scott, 
N.  R,  574 ;  3  M.  &  G.  254 ;  S.  P.,  Slatterie  v. 
Pooley,  6  M.  &  W.  664. 

Tolls.] — Where  an  assignment  of  turnpike  tolls 
had  been  executed  by  way  of  mortgage,  entries 
in  a  book  of  the  trustees,  indorsed  *^  Mortgage 
Book,"  containing  an  abstract  of  the  names  of 
the  creditors,  the  amounts  of  their  securities,  and 
the  interest  due  upon  them,  are  good  secondary 
evidence  of  such  security.  Pardoc  v.  Pricc^  13 
M.  &  W.  267 ;  14  L.  J.,  Ex.  212. 

Printed  copies  of  the  statements  of  the  annual 
accounts  of  a  turnpike  trust,  produced  from  the 
oflSce  of  the  clerk  of  the  peace  (to  which  the  ori- 
ginals, signed  by  the  chairman  at  the  annual 
general  meeting,  had  been  return^  pursuant  to 
3  Geo.  4,  c.  126,  c.  78),  are  not  admissible  in  an 
action  against  the  trustees,  without  shewing  the 
originals  to  have  been  lost  or  destroyed.  Pardee 
V.  Price,  13  M.  &  W.  267  ;  14  L.  J.,  Ex.  212. 

Solioitor'f  Copies.] — An  attorney  stated  that 


l^e^"^t«n  ^ttp^r::^??^^^^                         .^'f   ^^^^  ^^^  ^^^ecution  of  a  deed,  which  he  held  for 
Ixjen  given  to  the  opposite  party  to  produce  the    . .    ^i- „^  „    . ^„x  _„„  V  ,. — ^  ^„^  ^.  . - 


opposite  party  to  prodi 
conveyance.    Molton  v.  Harris,  2  Esp.  549. 

A  memorial  admitted  as  secondary  evidence  of 
an  indenture.   Sadleiry,  Biggn,  4  H.  L.  Cas.  435. 

A  registered  memorial  of  a  lost  deed  is  good 
secondary  evidence.  Cart h  row  v.  I!ade,  4  De  G. 
&  S.  527. 

Enrolment.] — The  enrolment  of  a  lease  under 
1  &  2  Geo.  4,  c.  52,  s.  8,  which  enacts  that  a  deed 
so  enrolled  "  shall  be  as  good  and  available  in 
law,  and  of  the  like  force  and  effect  in  all 
resj)ects,  as  if  the  same  had  been  enrolled  in 
any  of  his  Majesty's  courts  of  record  at  West- 
minster, or  as  if  a  taiemoria]  of  any  such  deed 
had  been  entered  or  registered  in  the  office  or 


his  client,  a  document  was  delivered  out  of  his 
office  to  the  defendant  as  a  copy.  The  attorney 
having  refused  to  produce  the  deed : — Held^  that 
the  document  so  delivered  was  not  admissible  as 
secondary  evidence  of  its  contents.  Volant  t. 
Si>7jcr,  13  C.  B.  231  ;  22  L.  J.,  C.  P.  83. 

An  action  on  a  bond  of  indemnity  stood  for 
trial  at  the  Flintshire  assizes.  The  bond  was  in 
the  possession  of  W,,  who  held  it  as  the  repre- 
sentative of  a  former  attorney  of  the  obligors, 
and  was  himself  the  defendant's  general  attorney, 
and  who  had  undertaken  to  produce  it  at  the 
trial,  if  the  judge  should  thiiik  he  was  bound  to 
do  so.  Before  the  assizes,  the  bond  had  been 
sent  by  W.  to  the  defendant's  attorney  in  the 


offices  appointed  for  registering  deeds  and  other  !  ^^*i^"»  ^  London,  for  the  purpose  of  inspection 
conveyan^  of   lands   and    tinements   in  the   ?,^^  ^,^^^^^  '  *"^  *^^  plaintiffs  attorney  had 

<.! —  A^i correct  copy  of  it.    At  the  trial, 

in  court,  but  objected  to  pro- 
ground  of  privilege ;   and  the 
339  -    •  objection  was  allowed ; — Held,  that  the  copy  so 

An  enrolment  in  the  office  of  the  Duchy  of   taken  by  the  plaintiffs  attorney  was  admissible 
Cornwall  of  a  lease 
the  king,  vacante  ducatu, 
of  such  lease.    Pom 

8  B.  &  C.  766.  I     ChanceryBecrees.]— In  support  of  a  custom  of 

J^^'u  ?J^  ^T*  ""f  %  ^®^  pnrportmg  to  be   «  manor  that  the  lord  was  entitled  to  take  only 

granted  by  the  Duke  of  Cornwall.    lb,  |  Q^e  heriot  from  each  tenant,  whatever  number 

..^ -T      .      ,^      xt^-i^,      1  I'of  tenements  he  might  hold,  an  old  decree  of  the 

Abstracts.  J—An  abstract  which  has  been  com- 1  Court  of  Chancery  in  a  suit  between  copyholders 
pared  with  the  deed  of  feoffment  IS  good  secondaiy  ;  and  the  lord,  and  establishing  the  custom,  pro- 
evidence  of  the  contents,  no  proof  being  given  i  auced  by  a  witness  who  succeeded  his  brother  as 
on  either  side  of  the  existence  of  ^y  copy  of  ;  loi^  of  the  manor,  and  who  stated  that  he  found 

it  amongst  his  brother's  papers,  is  admissible 
against  a  subsequent  lord  of  the  manor,  as  a  copy 
of  the  original  for  which  an  ineffectual  search 
has  been  made.  Price  v.  Woodhntse,  3  Ex.  616 ; 
18  L.  J.,  Ex.  326. 

So  secondary  evidence  is  admissible  of  an  office 
copy  of  the  decree  delivered  by  a  prior  lord  to  a 
tenant,  when  asked  by  him  for  evidence  to  prove 
the  customs  of  the  manor,  when  a  proper  but  an 
ineffectual  search  for  it  has  been  made.    Ih. 


the  deed.    Doe  d.  RirwlaTtdton  v.   Wainwright, 
5  A.  &  E.  520  ;  1  N.  &  P.  8  ;  2  H.  &  W.  391. 

A.  being  seised  in  fee  in  1797,  afterwards  be- 
came bankrupt.  A  conveyance  in  1815  from  his 
assignees,  and  certain  mortgagees,  recited  several 
deeds  affecting  the  property,  the  greater  number 
uf  which  were  missing.  The  vendor  produced  an 
old  abstract  of  the  missing  deeds,  from  which  it 
was  said  the  deed  of  181 5  was  drawn ;  the  recitals 
in  the  conveyance  of  1816,  coupled  with  the  pro- 
duction of  the  aUstract,  are  sufficient  secondary 
evidence  of  the  missing  deeds.  Monlton  v.  AV/- 
mond*,  29  L.  J.,  Ch.  181. 


WUl.] — A  copy  of  a  will  produced  from  the 
Prerogative    office  was  received,  after  proof  of 
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ansuccessfnl  searches  for  the  original,  and  that 
the  practice  in  the  office  at  the  time  of  the  date 
of  the  will  was  to  give  out  the  original  wills  after 
taking  copies.  Fitzwalter  Peerage^  10  C.  &  F,  946. 

Declarations  of  a  testator  are  admissible, 
whether  made  before  or  after  the  execution  of 
his  will,  in  the  event  of  its  loss,  as  secondary  evi- 
dence of  its-  contents.  Sugden  v.  St.  Leimards 
{Lord^,  1  P.  D.  154  ;  45  L.  J.,  P.  49  ;  34  L.  T.  369; 
24  W.  R.  479— C.  A. ;  ,S'.  P.,  Anon,,  2  Camp.  390. 

In  construing  a  ^vill,  nothing  contained  in  a 
letter  from  a  solicitor  to  the  testator,  written 
about  the  time  of  the  execution  of  the  will,  is 
admissible  as  evidence  of  the  construction  of  the 
will.  Wilson  v.  O'Leanj,  7  L.  R.,  Ch.  448  ;  41 
L.  J.,  Ch.  342  ;  26  L.  T.  463  ;  20  W.  R.  501. 

Miniites  of  Contract  made  by  Third  Party.] 
— ^The  production  of  an  entry  of  the  minutes  of  a 
contract  made  by  a  third  party,  in  the  presence 
of  and  by  the  direction  of  two  contracting  parties, 
but  not  signed  by  either  of  them,  is  not  the  only 
medium  of  proving  the  contract,  unless  there  is 
evidence  that  the  writing  in  fact  constituted  the 
agreement,  and  was  taken  to  be  so,  and  assented 
to  as  such  by  the  parties  :  parol  evidence  of  the 
terms  of  the  contract  is.  therefore,  admissible 
without  accounting  for  the  non-production  of  the 
\vritten  minutes.  ItejB  v.  Wrangle,  4  N.  &  M. 
375  ;  2  A.  &  E.  314  ;  1  H.  &  W.  41. 

Letters.] — In  an  action  to  recover  the  balance 
on  consignments  of  goods  by  the  defendant  to 
the  plaintiffs  to  be  sold  in  India,  it  appeared  that 
the  transaction  took  place  vivA  voce  between  him 
and  B.,  the  managing  clerk  of  the  plaintiffs,  who 
carried  on  business  in  London,  Liverpool,  and 
Calcutta.  B.,  who  was  since  dead,  managed  their 
business  at  Liverpool.  The  contention  of  the 
defendant  being  that  the  transaction  was  a  sale 
and  not  a  consignment,  the  plaintiffs  put  in  evi- 
dence a  copy  taken  by  machine  of  a  letter  which 
was  lost,  written  in  the  course  of  business  by  B. 
to  the  plaintiffs,  giving  an  account  of  the  trans- 
action, and  inclosing  invoices  of  the  goods,  and 
a  draft  of  the  defen&nt.  And  in  order  to  prove 
the  balance  they  put  an  account  current  of  the 
sales  prepared  from  the  account  sale  received 
from  their  correspondents  in  India  which  were 
lost : — Held,  first,  that  if  the  letter  was  admis- 
sible this  copy  was  good  secondary  evidence. 
Smith  V.  Blahey,  2  L,  R.,  Q.  B.  325  ;  36  L.  J., 
Q.  B.  156  ;  15  W.  R.  492 ;  8  B.  &  S.  157. 

Held,  secondly,  that  the  letter  itself  was  not 
ndmissible,  either  as  containing  a  declaration 
against  pecuniary  interest,  or  as  being  the  entry 
of  an  act  which  it  was  the  clerk's  duty  to  do  and . 
to  record,    lb, 

A  copy  of  a  document  sent  by  the  plaintiff  to 
the  defendant,  with  a  letter  stating  it  to  be  a  copy, 
is  receivable  for  the  defendant,  where  the  docu- 
ment itself  would  be  so,  without  production  of  or 
accounting  for  the  original.  Amell  v.  Baker,  3 
C.  &  K.  145. 

A  copy  of  a  document,  taken  by  a  machine 
worked  by  the  witness  who  produces  it,  is  admis- 
sible as  secondary  evidence.  Simpson  v.  Th  ore- 
ton,  2  M.  &  Rob.  433. 

See  also  3teringham  v.  RimTutell,  2  M.  &  Rob. 
138;  2Lewin,  C.  C.  157. 

The  duplicate  of  a  writing,  taken  from  the 
autograph  at  one  impression  by  means  of  a  copy- 
ing-machine, cannot  be  read  in  evidence  as  an 
original.    Xodin  v.  Murray,  3  Camp.  228. 


See  also  cases  sub  tit.  Lettebs,  ante,  col. 
1270. 

Aot  of  Parliament.] — Assecondai'y  evidence  of 
a  contract  there  was  produced  an  office  copy  of 
a  special  verdict,  returned  upon  the  trial  of  a 
feignai  issue  in  H.  T.  13  J:  14  Car.  2,  wherein 
the  juiy  found,  that,  at  a  parliament,  &c.,  holden, 
&c.,  it  was  enacted,  &c.  The  act  was  then  set 
out : — Held,  that  the  special  verdict  being  res 
inter  alios  acta,  was  not  admissible  per  se,  and 
that  it  was  not  receivable  as  containing  an 
authenticated  copy  of  the  act,  inasmuch  as  it 
was  strictly  the  finding  of  a  matter  of  fact,  not 
prof^sing  to  set  forth  a  copy  of  the  act  accord- 
ing to  its  tenor,  nor  stating  the  title  of  the  act 
so  as  to  identify  it  with  the  lost  act.  Doe  d. 
Bacon  v.  Brydges,  6  M.  &  G.  282  ;  7  Scott,  N. 
R.  333  ;  13  L.  J.,  C.  P.  200. 

Constmction  of  Contents  on   Admission.] — 

Where  a  written  instrument  has  been  lost,  and. 
parol  evidence  of  its  contents  has  been  received, 
its  construction  is  still  for  the  court,  and  not  for 
the  jury.  Berwick  v.  Ilorsfall,  4  C.  B.,  N.  B.. 
450  ;  27  L.  J.,  C.  P.  193  ;  4  Jur.,  N.  S.  615. 

After  Votiee  to  Produce.] — See  infra,  under^ 
Attendance  of  Witnesses  (^Subpoena  duees 
tecum),  col.  1390. 


IV.     PRODUCTION  AND  ADMISSION  OF 

EVIDENCE. 

1.  In  General. 

a.  Duty  of  Judgre. 

£yidence  Yivi  voce.] — The  making  of  an 
order  under  r.  3  of  the  general  order  of  the  5th 
of  February,  1861,  to  take  evidence  viva  voce 
at  the  hearing  of  a  cause,  is  a  matter  within  the 
discretion  of  the  judge  who  has  the  conduct  of 
the  cause,  and  his  decision  upon  an  application 
to  have  the  evidence  so  taken  cannot  be  appealed 
from.  Ohlsen  v.  Terrero,  10  L.  R.,  Ch.  127  ;  44 
L.  J.,  Ch.  155  ;  31  L.  T.  811  ;  23  W.  R.  195. 

To  take  Evidence.] — If  a  judge  of  first  in- 
stance is  prepared  to  decide  in  favour  of  a  de- 
fendant or  respondent  without  hearing  his  evi- 
dence, his  counsel  is  entitled  to  insist  that  the 
evidence  shall  be  heard  before  the  decision  is 
given.  Jaoohson,  Ex  parte,  Pincoffs,  In  re,  22. 
Ch.  D.  312  ;  48  L.  T.  197  ;  31  W.  R.  554— C.  A. 

If,  however,  the  counsel  does  not  exercise  that 
right,  but  accepts  the  decision  in  his  favour  on 
his  opponent's  evidence,  the  Court  of  Appeal 
has  still  power  to  allow  the  evidence  to  be  taken 
before  reversing  the  decision.    lb. 

To  Determine  Admissibility.] — All  questions 
relative  to  the  admissibility  of  evidence,  and  all 
preliminary  matters  of  fact,  are  to  be  determined 
by  the  judge,  not  by  the  jury.  Bartlett  v. 
Smith,  11  M.  &  W.  483  ;  12  L.  J.,  Ex.  287  ;  7 
Jur.  448. 

If  evidence  is  tendered  to  shew  that  evidence 
prim4  facie  admissible  ought  to  be  rejected,  it  is- 
the  duty  of_.the  judge  to  receive  the  evidence  so- 
tendered,  and  decide  upon  it  himself.    lb. 

A  judge  will  reject  evidence  in  itself  illegal, 
notwithstanding  the  admissions  or  omissions  of 
the  litigants.    Shaw  v.  Bobrrts,  2  Stark.  455. 
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Leave  to  Withdraw  Objection.]  —  Where  a 
Talid  objection  is  taken  to  the  admissibility  of 
evidence,  it  is  discretionary  with  the  judge 
whether  he  will  allow  the  objection  to  be  with- 
drawn. Barhot  v.  Allen,  7  Ex.  155  ;  21  L.  J., 
Ex.  155  ;  16  Jur.  339. 

Where  Evidence  Uncontradicted.] — Where  a 
fact  is  distinctly  sworn  to  upon  a  trial,  which 
is  not  contradicted  by  other  evidence,  and  there 
is  no  doubt  cast  upon  the  credibility  of  the 
witnesses  who  attest  it,  the  judge  need  not  take 
the  opinion  of  the  jury  upon  it,  though  he  may 
be  requested  to  do  so.  Mitchell  v.  Williams,  11 
M.  &  W.  206  ;  12  L.  J.,  Ex.  193. 

By  what  Law.] — The  law  of  the  country 
where  the  contract  is  to  be  enforced,  not  that  of 
the  country  in  which  it  is  made,  governs  the 
question  of  admissibility  of  evidence  on  a  trial 
arising  out  of  such  contract.  Bain  v.  White- 
haven and  Furness  Junction  Railway  Company, 
3H.  L.  Cas.  1. 

Interference  of  Conrt.J — The  court  will  not 
interfere  on  the  suggestion  that  the  judge  at 
nisi  prius  has  admitted  evidence  at  an  improper 
stage  of  the  cause,  if  the  evidence  is  not  in 
itself  inadmissible,  unless  it  appears  that  an  ir- 
regularity has  occurred  causing  actual  injustice. 
Doe  d.  Nicoll  v,  Bower,  16  Q.  B.  805. 

It  is  in  the  discretion  of  the  judge,  subject  to 
the  reviewal  of  the  court,  to  determine  in  what 
stage  of  the  cause  evidence  may  be  produced. 
Wright  v.  Willcox,  9  C.  B.  650  ;  19  L.  J.,  C.  P. 
333  ;  14  Jut.  746. 

False  Imprifonment.] — In  an  action  for 

false  imprisonment,  the  defendant  pleaded  that 
the  plaintiff  had  stolen  the  defendant's  chaff ; 
he  also  pleaded  that  his  chaff  had  been  stolen, 
and  that  he  had  reasonable  ground  to  suspect 
the  plaintiff.  The  plaintiff  gave  evidence,  in 
the  first  instance,  to  account  for  her  possession 
of  chaff.  The  defendant's  witnesses  proved  that 
the  chaff  in  the  plaintiff's  possession  was  similar 
in  quality  to  that  lost  by  the  defendant,  and  that 
in  both  there  was  linseed  :  —  Held,  that  the 
judge  had  rightly  exercised  his  discretion  in  al- 
lowing the  plaintiff  to  call  a  witness,  in  reply  to 
account  for  the  presence  of  linseed  in  the  chaff 
found  in  the  plaintiff's  possession.    lb, 

Malicione  Proeecntion.]  —  In  an  action  for 
malicious  prosecution,  when  the  plaintiff  makes 
out  a  prim&  facie  case,  the  judge,  in  order  to 
enable  himself  to  determine  the  issue  of  rea- 
sonable and  probable  cause,  may  leave  sub- 
sidiary questions  of  fact  to  the  jury ;  in  which 
case  the  onus  of  proving  the  existence  of  such 
facts  as  go  to  establish  reasonable  and  probable 
cause  lies  upon  the  plaintiff.  Abrath  v.  North- 
Eastern  Raihcay  Company,  11  Q.  B.  D.  440  ;  52 
L.  J.,  Q.  B.  620  ;  49  L.  T.  618  ;  32  W.  R.  50 ;  47 
J.  P.  692— C.  A. 

Preliminary  Questions.] — It  is  the  province  of 
the  judge  at  nisi  prius  to  decide  all  preliminary 
questions  of  fact  upon  which  the  admissibility 
of  the  evidence  depends.  Btyylc  v.  Wiseman,  11 
Ex.  360  ;  3  C.  L.  R.  1071  ;  24  L.  J.,  Ex.  284  ;  1 
Jur.,  N.  S.  894. 

In  an  action  of  libel  the  plaintiff,  in  order 
to  prove  the  publication  of  the  libel,  tendered 


secondary  evidence  of  the  contents  of  a  letter 
written  by  the  defendant.  On  the  part  pf  the 
defendant  a  document  was  pitxiuced  as  the 
I  original : — Held,  that  the  judge  was,  at  that 
stage  of  the  cause,bound  to  hear  the  evidence  on 
bo£  sides,  and  to  decide  whether  the  document 
offered  was  the  original  or  not,  and  that  if  it  was. 
the  secondary  evidence  was  inadmissible.    lb. 

A  judge  is  bound  to  try  a  collateral  issue, 
where  the  reception  of  evidence  depends  on  a 
preliminary  question  of  fact.  Cleave  v.  Jon^jf, 
7  Ex.  421;  21  L.  J.,  Q.  B.  105. 

Evidence  to  Exclude.] — Where  a  party  ten- 
dered evidence  prim4  facie  admissible  : — Held, 
that  the  other  party  ought  not  to  be  allowed  to 
interpose  with  evidence  for  the  purpose  of  ex- 
cluding it ;  but  that  it  should  he  received  and 
expunged,  if  afterwards  shewn  not  to  be  pro- 
perly receivable.    Jtrncs  v.  Fitrt,  M.  &  M.  196. 

Best  Evidence.] — A  shorthand  writer  having 
been  allowed  to  refer  to  his  notes  as  to  the  testi- 
mony of  witnesses  at  the  trial  of  an  indictment : 
— Held,  that  such  evidence  was  improperly  re- 
ceived, as  the  witnesses  themselves  ought  to  have 
been  caUed.     Willans  v.  Taylor,  3  M.  &  P.  350. 

b.  Belevancy. 

Proof — According  to  Allegations.]  —  It  is  a 
rule  to  be  observed  in  all  courts,  that  a  partj' 
complaining  of  an  injury  and  suing  for  redress, 
can  recover  only  secundum  allegata  ct  probata. 
Malcolmson  v.  Clayton,  13  Moore,  P.  C.  C.  198. 

Evidence  as  to  Collateral  Facts.] — In  an  ac- 
tion brought  in  respect  of  a  nuisance  alleged  to 
be  caused  by  the  construction  and  maintenance 
of  a  hospital  for  infectious  diseases,  the  plain- 
tiffs proposed  to  call  evidence  as  to  the  effect 
of  other  similar  hospitals  on  the  surrounding 
neighbourhoods.  Per  Lord  Selbome,  L.  C. :  Evi- 
dence of  facts  by  which  the  effect  (or  absence  of 
effect)  of  such  hospitals  could  be  either  posi- 
tively or  approximately  ascertained,  would  be 
admissible  and  material.  Metropolitan  Aty^ 
lum.  District  Managers  v.  Hill,  47  L.  T.  29 — 
H.  L.  (E.). 

Per  Lord  Watson  :  Evidence  relating  to  col- 
lateral facts  is  only  admissible  when  such  facts 
\\\\\,  if  established,  afford  a  reasonable  presump- 
tion as  to  the  matter  in  dispute,  and  when  such 
evidence  is  reasonably  conclusive.    lb. 

Proof  by  other  Instances.] — To  prove  that  a 
publican  was  supplied  with  good  beer  by  a 
brewer,  it  is  not  sufficient  merely  to  shew  that 
the  beer  supplied  at  that  time  to  other  publi6ans 
was  good.    Iloleombe  v.  Jlewson,  2  Camp.  391. 

On  the  trial  of  an  action  by  the  plaintiff 
against  the  defendant  for  work  done  and  ma- 
terials supplied  to  certain  houses  on  the  orders 
of  a  third  person,  the  defendant  denying  that  he 
is  the  owner  of  the  houses  or  the  r^  principal, 
evidence  is  admissible  that  other  (jci'sous  had  ro- 
ceived  oi-ders  from  the  defendant  to  do  work  at 
the  same  houses,  without  shewing  that  the  plain- 
tiff knew  of  these  orders  at  the  time  he  did  his 
work.  Woodward  v.  Buchanan,  5  L.  R.,  Q.  B. 
285  ;  39  L.  J.,  Q.  B.  71  ;  22  L.  T.  123. 

In  a  question  between  landloixl  and  tenant, 
whether  rent  was  payable  quarterly  or  half- 
yearly,  evidence  of  the  mode  in  which  other 


1861 


EVIDENCE — Production  and  Admission  of. 


1862 


tenants  paid  is  not  admissible.  Carter  v,  PryJee^ 
l*eake,  95. 

Where  the  defendant  defamed  the  plaintiff  in 
his  business  of  a  schoolmaster,  by  stating  that 
the  scholars  were  ill  fed  and  badly  lodged,  and 
which  he  justified  as  being  true  ;  to  rebut  which 
the  plaintiff's  counsel  asked,  how  boys  were 
treated  at  another  particular  school,  or  as  to  the 
manner  of  their  education  : — Held,  that  such 
questions  were  improperly  put,  and  were  not  re- 
quired to  be  answered,  lioldron  v.  Widtlmcs, 
1  C.  &  P.  65. 

If,  in  an  action  for  goods  sold,  the  question  is 
whether  the  credit  was  given  to  the  defendant's 
wife  or  to  her  father,  evidence  that  other  per- 
sons had  given  credit  to  the  father  is  not  receiv- 
able.    Smith  V.  Wilkhut,  6  C.  &  P.  180. 

Where  in  an  action  it  is  i*equii^l  to  be  proved 
that  L.  had  committed  a  felony  by  hiring  a  piano- 
forte, and  selling  it  immediately  : — Held,  that 
evidence  could  not  be  given  respecting  optical 
instruments  which  were  alleged  to  have  been  ob- 
tained by  L.  from  another  tradesman.  Wilton 
V.  Edwards,  6  C.  &  P.  677. 

If  A.  and  B.  rent  a  ready  furnished  bedroom 
jointly,  and  both  are  taken  into  custody  in  the 
bedroom,  charged  with  jointly  stealing  feathers 
from  the  bed,  and,  on  a  search,  pawnbrokers*  du- 
plicates are  found  on  one  of  them : — Held,  that 
these  duplicates  are  receivable  in  evidence  against 
the  other,  on  a  plea  of  justification  to  an  action 
for  false  imprisonment  brought  by  that  other. 
AthiMon  V.  SVarnt,  6  C.  &  P.  687. 

Where  special  damage  is  alkgcd,  that  C.  de- 
clined to  deal  with  the  plaintiff,  because  his  bill 
was  dishonoured,  the  letter  C.  received,  announc- 
ing to  him  the  dishonour  of  the  bill,  may  be  read 
in  evidence  to  shew  that  he  received  such  a 
letter,  but  is  no  proof  of  the  statements  contained 
in  it : — Held,  also,  that  C.  might  be  asked  ques- 
tions, to  shew  that  other  causes  in  addition  to  the 
letter  induced  him  to  cease  from  dealing  with  the 
plaintiff,  and  that  other  witnesses  might  be  asked 
whether  other  bills  of  the  plaintiff's  had  not  been 
dishonoured,  but  that  they  could  not  be  asked  as 
to  any  particular  bill  without  its  being  produced. 
^^^l^taler  v.  Bank  of  England,  6  C.  &  P.  700. 


Ciutom  at  School.] — In  an  action  for  a 


quarter's  salary  for  taking  away  a  child  from  a 
school  without  a  quarter's  notice,  evidence  was 
given,  on  the  part  of  the  plaintiff,  that  a  pro- 
spectus was  given  to  the  defendant  when  he  came 
to  inquire  the  terms  of  the  school,  and  that  it 
was  usual  to  send  a  prospectus  of  the  terms  of  the 
school  with  each  child  who  went  home  for  the 
holidays  ;  and  it  was  proposed,  on  the  part  of  the 
defendant,  to  call  a  witness  to  prove  that  she,  the 
witness,  had  taken  her  children  from  the  plain- 
tiff's school  without  notice,  and  without  being 
called  on  for  the  quarter's  salary: — Held,  that 
this  evidence  was  not  admissible  ;  but  that  the 
witness  might  be  asked  whether  she  had  ever  re- 
ceived any  prospectus  when  the  children  came 
home  for  the  holidays,  Delamotte  v.  Lane,  9  C. 
&  P.  261. 


Choking  up  of  Harbours.] — Where  the 


question  was  whether  an  embankment  had  the 
effect  of  choking  up  a  harbour : — Held,  that 
evidence  might  be  given  that  other  harbours 
similarly  situated,  where  there  were  no  embank- 
ments, had  begun  to  be  choked  and  filled  up. 
Folkes  V.  aiadd,  3  Dougl.  1,57. 


Customs  of  different  Manors.] — ^\Vhere  in 

each  of  several  manore  belonging  to  the  same  lord, 
and  part  of  the  same  district,  it  appeared  that 
there  was  a  class  of  tenants  answering  the  same 
description,  and  to  whom  their  tenements  were 
granted  by  similar  words  : — Held,  that  evidence 
of  what  rights  had  been  enjoyed  by  those  tenants 
in  one  manor  might  be  received  to  shew  what 
were  their  rights  in  another.  Mowe  v.  Brcnton, 
8  B.  &C.  758;  3  M.  &R.  14.S. 

Upon  a  question  as  to  right  of  minerals  between 
the  lord  of  the  manor  and  his  tenants  holding  by 
a  peculiar  customary  tenure  pervading  a  district 
which  has  several  manors  held  for  many  centuries 
by  the  same  lord  in  capite,  and  during  that  time 
governed  and  administered  by  persons  acting 
under  one  commission,  iasued  by  the  lord  at  stated 
intervals,  and  extending  to  the  whole  district,  acts 
of  ownership  exercised  over  the  minerals  in  a 
customary  tenement  in  another  manor  within  the 
district  are  admissible,  although  within  the  time 
of  legal  memory  the  manors  may  have  been  held 
by  different  lords  and  under  a  subject,    lb. 

Where,  in  an  action  for  digging  gravel  on  the 
waste,  the  defendant  justifies  under  an  usage  for 
the  tenant  of  a  particular  copyhold  tenement  to 
dig  gravel,  he  will  not  be  aUowed  to  give  evi- 
dence of  a  general  usage  to  that  effect  in  all  the 
copyholders.     Wilsons.  Page,  4  Esp.  71. 

Where,  in  an  action  for  pulling  down  a  wall, 
the  issue  was,  whether  certain  common  land  was 
the  soil  and  freehold  of  the  lord  of  the  manor,  on 
which  the  plaintiff  was  entitled  to  a  right  of  com- 
mon, or  the  soil  and  freehold  of  the  plaintiff  : — 
Held,  that  leases  of  minerals  granted  by  the  lord 
to  other  persons,  in  other  parts  of  the  uninclosed 
waste  land,  were  not  receivable,  unless  it  was 
first  shewn  that  the  locus  in  quo  formed  part  of 
one  entire  waste  to  which  those  leases  were  ap- 
plicable.    Tyrwhitt  v.  Wynne,  2  B.  &  A.  554, 

Partionlar  Parish.] — Where  to  an  action 

quare  clausum  f  regit,  the  defendant  pleaded  a  cus- 
tom applicable  to  all  farms  within  the  parish  which 
were  not  exempt  by  special  agreement  or  other- 
wise, and  the  plaintiff  traversed  the  custom 
generally  : — Held,  that  it  was  not  competent  for 
him  to  prove  that  his  particular  farm  was  ex- 
empted by  special  agreement  or  otherwise. 
Etam  V.  Ogilvie,  2  Y.  &  J.  79. 

Similar  Contracts.] — In  an  action  for 

goods  sold  and  delivered,  the  question  being 
whether  the  sale  was  absolute  or  subject  to  a 
condition  : — Held,  that  it  was  not  competent  to 
the  defendant  to  call  witnesses  to  prove  that 
the  plaintiff  had  made  contracts  with  other  per- 
sons, subject  to  the  condition  suggested.  Hailing' 
ham  V.  Head,  4  C.  B.,  N.  S.  388 ;  27  L.  J.,  C.  P. 
241  ;  4  Jur.,  N.  S.  379. 

But  the  judge  allowed  the  plaintiff  to  be 
asked,  on  cross-examination,  whether  he  had  not 
made  such  conditional  contracts  with  others, 
with  a  view  of  testing  his  credit  or  the  accuracy 
of  his  memory.    Ih, 

Credit — ^To  whom  Oiven.  ] — In  an  action  brought 
by  a  contributor  to  a  newspaper  against  one  who 
was  registered  as  the  sole  proprietor,  his  counsel, 
for  the  mere  purpose  of  proving  an  admission  by 
one  S.,  that  he  was  the  real  proprietor,  proposed, 
on  cross-examination,  to  ask  the  editor,  whether 
he  had  not  agreed  with  S.  that  the  whole  expense 
of  editing  the  paper  should  not  exceed  a  certain 
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sam.  The  judge  ruled  the  question  to  be  irrele- 
vant, and  refu^  to  allow  it  to  be  put : — Held, 
that  it  was  properly  disallowed.  Watts  v.  LvimSf 
7  Scott,  N.  R.  1000  ;  6  M.  &  G.  1047  ;  13  L  J., 
C.  P.  91. 

The  contest  in  a  cause  was,  as  to  whether  the 
order  which  formed  the  subject-matter  of  the  ac- 
tion was  giyen  by  A.  as  a  principal,  or  as  an 
agent  for  the  defendant.  A.  was  called  as  a  wit- 
ness by  the  defendant,  and  he  stated  that  he  gave 
the  order  as  principal.  He  was  then  asked  the  fol- 
lowing question  :  "At  the  time  of  your  bankruptcy 
how  was  the  balance  of  account  between  you  and 
the  defendant? "  And  he  answered,  '*  The  balance 
was  against  me  to  a  considerable  amount  : " — 
Held,  admissible.  Gerish  v.  Chart  ier,  1  C,  B. 
13  ;  i4  L.  J.,  C.  P.  84  ;  9  Jur.  69. 

In  an  action  for  goods  sold,  the  question  being 
whether  the  credit  was  given  to  the  defendant  or 
to  her  uncle,  who  lived  in  the  same  house,  and 
who  had  brought  the  plaintiff  on  one  occasion  a 
bill  of  exchange  for  the  sum  due  on  account: — 
Held,  that  the  plaintiff  could  not  be  asked  what 
the  uncle  said  to  the  plaintiff  on  that  occasion. 
JuHica  V.  Hhtoh,  1  F.  &  F.  266. 

Nor  could  the  plaintiff  be  asked  what  the  uncle 
had  said,  nor  what  the  servants  at  the  house  said 
on  occasions  when  applications  were  made  on  the 
part  of  the  plaintiff  for  money.  But  evidence 
was  admitted  that  the  defendant  had  been  sued 
on  the  bill.    Jb. 

In  such  an  action  evidence  was  admitte*!  on  the 
part  of  the  plaintiff  to  shew  that  the  defendant, 
and  not  the  uncle,  was  rated  as  occupier  of  the 
house.    lb. 

In  an  action  for  goods  sold,  the  question  being 
whether  ci-edit  had  been  given  to  the  defendant 
or  to  a  third  party,  a  letter  relating  to  the  sale, 
written  by  the  plaintiff  to  his  agent,  who  made 
the  contract,  and  not  communicated  to  the 
defendant,  is  inadmissible  for  the  plaintiff. 
Smethurst  v.  7'aylor,  15  M.  &  W.  545  ;  14  L.  J., 
Ex.  86. 

Act  of  Party  to  Fraud.]— In  trover  by  the  as- 
signees of  a  bankrupt,  it  appeared  that  the  goods 
had  been  assigned  by  the  bankrupt  to  B.,  who 
assigned  them  to  C,  to  whom  the  purchase-money, 
as  was  contended,  was  advanced  by  the  plaintiff, 
to  whom  C.  subsequently  transferred  the  goods  by 
bill  of  sale.  In  order  to  shew  that  these  transac- 
tions were  fictitious,  evidence  was  adduced,  and 
a  question  was  asked,  whether  C.  hatl  not  made 
a  claim  to  those  goods  after  the  bankruptcy  : — 
Held,  that  the  question  could  properly  be  asked, 
as  the  claim  was  an  act  done  by  one  of  the  parties 
to  the  alleged  fraud.  Ford  v.  Elliott,  4  Ex.  78  ; 
18L.  J.,  Ex.447. 

Cirenmitantial  Evidence.] — In  dealing  with 
circumstantial  evidence,  we  nave  to  consider  the 
weight  which  is  to  be  given  to  the  united  force  of 
all  the  circumstances  put  together.  You  may 
have  a  ray  of  light  so  feeble  that  by  itself  it  will 
do  little  to  elucidate  a  dark  corner.  But,  on  the 
other  hand,  you  may  have  a  number  of  I'ays, 
each  of  them  insufficient,  but  all  converging  and 
brought  to  bear  upon  the  same  point,  and,  when 
united,  producing  a  body  of  illumination  which 
will  clear  away  the  darkness  which  you  are  en-  j 
dcavouring  to  dispel.  lirlhavcn  and  Strnton 
Pcvratje,  1  App.  Cas.  278 — i)er  Lord  Cairns. 

Knowledgpe  of  Lunacy.]— Upon  the  trial  of  an 


action  for  the  recovery  of  a  sum  of  money  paid 
as  a  deposit  on  the  purchase  of  an  estate  upo'n 
the  ground  that  the  plaintiff  was,  at  the  time  of 
the  transaction,  a  lunatic,  and  Incapable  of  con- 
tracting, which  the  defendant  knew,  the  sole 
issue  being  whether,  at  the  time  of  such  tran- 
saction, the  defendant  knew  the  fact  of  the 
plaintiff's  insanity  :— Held,  that  the  conduct  of 
the  plaintiff  upon  various  occasions,  both  before 
and  after  the  date  of  the  transaction,  was  ad- 
missible to  shew  that  the  plaintiff's  malady  was 
of  such  a  character  as  would  make  itself  ap- 
parent to  the  defendant  at  the  time  he  was  del- 
ing with  him.  Beatan  v.  M^Donnellf  10  Ex. 
184  ;  23  L.  J.,  Ex.  336. 

0.  AfflrmatiTe  of  the  IsBiie  must  be 
.  Proved. 

Proof  of  If  sues.] — To  prove  an  issue  it  is  not 
necessary  to  prove  every  fact  or  conclusion  on 
which  the  issue  depends.  From  every  fact 
proved  legitimate  and  reasonable  inferences  may 
be  drawn.  In  deciding,  therefore,  whether  there 
is  evidence  to  go  to  the  juiy,  the  court  has  only 
to  consider  whether,  assuming  the  facts  proved 
to  be  true,  and  adding  to  them  the  inferences 
which  a  jury  might  reasonably  draw  from  them, 
there  is  sufficient  evidence  to  support  the  issue. 
Parftt  V.  Lawless,  2  L.  R.,  P.  462  ;  41  L.  J.,  P. 
68  ;  27  L.  T.  215  ;  21  W.  R.  200. 

Presumption.] — Where  the  law  presumes  the 
affirmative  of  any  fact,  the  negative  of  such  fact 
must  be  proved  by  the  party  averring  it  in 
pleading.  So,  where  any  act  is  required  to  be 
done  by  one,  the  omission  of  which  would  make 
him  guilty  of  a  criminal  neglect  of  duty,  the 
law  presumes  the  affirmative,  and  throws  the 
burden  of  proving  the  negative  on  the  party  who 
insists  on  it.  Williams  v.  J^^ft  India  Ow^pany^ 
3  East,  192. 

Where  the  issue  is  on  the  life  or  death  of  a 
person  once  existing,  the  proof  lies  on  the  party 
asserting  the  death.  Wilson  v.  JlodgtSy  2  East, 
312. 

Where  a  servant  is  in  the  habit  of  receiving 
sums  of  money  for  his  master,  and  by  the  estab- 
lished course  of  dealing  the  serN'ant  pays  these 
over  to  the  master  from  time  to  time,  without 
any  written  vouchers  passing  between  them,  the 
presumption  of  law  is,  that  all  sums  fio  received 
by  the  servant  are  regularly  paid  over  to  the 
master.     Evans  v.  Birch,  3  Camp.  10. 

Burden  of  Proof.]— Where  G.  S.,  being  in 
partnership  with  J.  IS.,  signed  an  agreement  on 
behalf  of  both,  to  pay  the  plaintiff  100/.  in  con- 
sideration of  his  not  consigning  any  herrings  of 
a  particular  description  to  the  London  market, 
and  in  particular  to  the  house  of  M.,  for  the 
space  of  one  year;  and  the  plaintiff  declared 
against  the  executors  of  J.  S.,  who  had  survived 
G.  S.,  and  averred  that  he  had  not  consigned  any 
herrings  to  the  London  market,  and  in  (Muticular 
to  the  house  of  M.,  within  the  year ;  and  in  sup- 
port of  such  avenneut,  proved  that  he  had  not 
consigned  any  herrings  to  that  house : — Held, 
that  such  evidence  was  sufficient  to  entitle  him 
to  recover,  as  it  was  incumbent  on  the  defen- 
dants to  have  shewn  that  herrings  had  been  con- 
signed by  the  plaintiff  to  the  London  market. 
Caldi-r  v.  Bvtherford,  3  B.  &  B.  302  ;  7  Moore, 
158. 
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A  plaintiff  is  to  prove  his  case  to  the  satisfac- 
tion of  the  jury  ;  and  if  he  leaves  it  doubtful, 
either  from  the  circumstances  which  surround 
it,  or  from  the  character  of  his  witness,  the  de- 
fendant is  entitled  to  the  verdict.  Lmt^  v. 
Jlitclu'och,  9  C.  &  P.  629. 

d.  In  Beply. 

Evidenoe  in  Beply  to  Connter-olaim.]— The 
issues  of  fact  on  the  claim  and  the  counter-claim 
being  identical: — Held,  that  the  plaintiff  was 
not  entitled  to  adduce  fresh  evidence  in  reply  on 
the  counter-claim.  Green  v.  Sevin,  13  Ch.  D. 
589  ;  41  L.  T.  724. 

When  allowed  to  Bebnt  Befendant'e  Evidence.] 

— The  plaintiff  rested  his  case  partly  on  an 
alleged  conversation  between  himself  and  the 
defendant  at  the  plaintiff's  house  on  a  certain 
evening  in  the  presence  of  plaintiff's  Mife. 
Plaintiff's  wife  was  ci'oss-examined  as  to  the 
substance  of  the  alleged  conversation,  but  not  as 
to  the  fact  of  the  dSendant  having  been  in  the 
house  on  that  occasion.  The  defendant  having 
in  his  examination  in  chief  deni^  that  he  was 
in  the  house  at  all  on  the  evening  in  question ; 
leave  was  given  to  the  plaintiff,  after  the  evi- 
dence on  both  sides  was  closed,  to  call  further 
evidence  to  rebut  the  defendant's  denial.  Bogern 
v.  Manletj,  42  L.  T.  585. 

In  an  action  to  restrain  the  defendants  from 
erecting  a  urinal  in  Old  Burlington  Mews,  the 
statement  of  claim  alleged  that  the  soil  of  the 
mews  was  vested  in  and  was  the  absolute  pro- 
perty of  three  of  the  plaintiffs.  The  statement 
of  defence  did  not  admit  this  allegation,  but 
alleged  that  the  mews  had  long  been  a  highway 
dedicated  to  the  public,  and  belonged  to  the 
parish  as  one  of  the  public  streets  thereol  At 
the  trial  of  the  action  several  witnesses  were 
examined  on  both  sides ;  and  at  the  close  of  the 
defendants'  evidence  the  plaintiffs  applied  for 
leave  to  call  evidence  in  reply,  to  shew  that  the 
soil  of  the  mew^s  had  not  been  dedicated  to  the 
public  : — Held,  that  as  the  plaintiffs  were  dis- 
tinctly apprised  by  the  pleadings  before  the  trial 
of  the  action  what  the  nature  of  the  defence 
would  be,  the  application  must  be  refused. 
Vrrnon  v.  St.  James  (^Vestry),  49  L.  J.,  Ch.  130  ; 
42  L.  T.  82. 

Mere  Confirmation.] — ^Any  evidence  that  is  a 
confirmation  of  the  original  case  cannot  be  given 
as  evidence  in  reply  ;  and  the  only  evidence  that 
can  be  given  in  reply  is  that  which  goes  to  cut 
down  the  defence,  without  being  any  confirma- 
tion of  the  original  case.  JRejf  v.  Jlilditchj  5 
C.  k  P.  299. 

a 

Contradiotion.] — Where,  in  an  action  to  try 
the  right  to  work  certain  mines,  the  plaintiff  at 
the  trial  relics  upon  his  possession,  and  then  calls 
upon  the  other  side  to  shew  title,  and  afterwards 
goes  into  evidence  to  shew  his  own  title,  the 
defendant  mAy  go  into  evidence  to  rebut  such 
title.  Itowe  v.  lircnUm,  3  M.  &  R.  301  ;  8  B.  & 
C.  758. 

In  ejectment  to  recover  garden  ground,  it  was 
proved  for  the  plaintiff  that  the  defendant  had 
been  let  into  jjossession  of  the  garden  by  M., 
wlio  had  paid  rent  to  the  plaintiff.  The  defen- 
dant's case  was,  that  M.  had  rented  a  part  of  his 
g-aitlen  of  the  plaintiff,  and  that  that  had  been 


given  up,  and  that  the  defendant  had  the  residue 
of  the  garden,  which  was  now  in  dispute,  devised 
to  him  by  his  father  s  will  in  1791.  The  plain- 
tiff proposed  to  give  evidence  in  reply,  to  shew 
that  from  1794  the  plaintiff  and  his  father  re- 
ceived rent  for  the  piece  of  ground  in  question  : 
— Held,  receivable.  Doe  d.  Sturt  v.  JfobbSj  Car. 
&  M.  1. 

A  plaintiff  in  an  action  gave  as  confirmatory 
evidence  of  the  defendant  having  committed  the 
tort  proved  at  Layton,  proof  that  he  was  seen 
near  the  spot  at  the  time  in  question  ;  and  the 
defendant  called  witnesses  who  swore  that  the 
defendant  wns  at  Kichmond  at  the  time.  The 
plaintiff  was  allowed  to  give  in  reply  additional 
evidence  of  the  defendant  being  at  Layton,  such 
evidence  being  a  direct  contradiction  of  the  new 
fact  of  the  defendant  being  at  Kichmond. 
JBHggs  v.  Aynttworth^  2  M.  &  Rob.  168. 

Beelarations.] — In  an  action  for  an  infringe- 
ment of  a  patent  taken  out  in  1849,  the  defen- 
dant, in  support  of  a  plea  that  the  invention 
was  not  new,  gave  evidence  that  0.,  who  was 
dead,  had  in  1846  used  a  process  identical  with 
that  in  the  patent.  On  the  cross-examination  of 
the  witnesses  it  appeared  that,  if  0.  used  the 
invention,  and  sold  the  product  before  the  date 
of  the  patent,  it  was  only  in  very  small  quan- 
tities, and  that  it  was  not  brought  into  general 
use ;  and  one  of  the  witnesses  was  asked  in 
cross-examination  whether  0.  had  not  sold  some 
of  the  product  to  8.,  and  said  he  had.  The 
plaintiff  in  reply  called  S.,  who  gave  evidence 
that  in  1850  or*1851,  0.  sold  him  a  small  quan- 
tity of  the  pi"oduct,  and  at  the  time  of  the  sale 
said  that  it  was  a  new  article,  that  he  did  not 
wish  it  to  be  publicly  known,  and  that  he  would 
sell  him  all  he  coulcl  manufacture  : — Held,  that 
evidence  of  what  O.  said  at  the  time  of  that  sale 
was  not  admissible  in  reply,  as  it  would  not  have 
been  admissible  in  chief  on  an  issue  whether  O., 
befoi-e  1849,  used  the  invention.  Jlyde  v.  PaU 
mer.  3  B.  &  S.  657  ;  32  L.  J.,  Q.  B.  126 ;  11 
W.  R.  433. 

Action  for  timber  sold  and  delivered.  The 
plaintiff  proved  that  the  timber  was  supplied  by 
him,  upon  the  order  of  the  defendant,  for  finish- 
ing some  houses  ;  and  the  defence  was,  that  th« 
houses  belonged  to  F.,  and  that  the  plaintiff  had 
contracted  with  the  defendant  as  agent  of  F. : — 
Held,  that  the  plaintiff  could  not  give,  in  reply, 
evidence  of  declarations  by  the  defendant  that 
the  houses  were  his,  because  such  evidence  went 
to  the  very  point  in  question  between  the  par- 
ties.   Darch  v.  Toser^  13  Jur.  959. 

Seeall  of  Plaintiff*!  Witnese— Common  Law 
Proeednre  Act,  1804,  e.  28.]— Where  a  de- 
fendant, who  claimed  to  be  the  owner  of  a  mill, 
denied  on  cross-examination  that  he  had  ever 
stated  that  he  was  tenant  only,  the  plaintiff  was 
allowed,  under  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  s.  23,  to  call  a  wit- 
ness to  prove  that  on  a  certain  occasion  the 
defendant  had  described  himself  as  such,  though 
the  same  witness  had  previously  been  called  and 
examined.    Sglu-s  v.  Ifaig^  44  L.  T.  57. 

Jnriidiction  of  Jndge  to  allow  further  Evi- 
dence.]— A  judge  may  at  any  periotl  in  a  case 
allow  further  evidence  to  be  called  by  either 
party  for  his  own  satisfaction,  even  though  it  i» 
doubtful  whether  it  is  admissible  on  the  request 
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of  the  party  desiring  it  as  of  right.    Budd  v. 
Dav'mm,  29  W.  R.  192. 

SnrpriBe.] — Where  a  party  is  taken  by  surprise 
by  a  point  made  against  him  at  the  hearing,  the 
judge  may,  if  he  thinks  right,  at  any  stage  of 
the  trial  allow  him  to  produce  rebutting  evi- 
dence ;  and  if  such  permission  is  refused,  the 
Court  of  Appeal  will,  in  a  proper  case,  permit 
the  fresh  evidence  to  be  taken  on  the  appeal. 
Bi^shy  V.  Dickhismi,  4  Ch.  D.  24  ;  46  L.  J.,  Ch. 
280  ;  35  L.  T.  679  ;  25  W.  R.  89— C.  A. 

In  a  suit  for  an  injunction  to  restrain  a 
nuisance  caused  by  a  chemical  manufacture,  the 
plaintiff's  counsel  applied  at  the  close  of  his 
speech  for  liberty  to  adduce  evidence  to  explain 
(as  the  plaintiff's  witnesses  had  had  no  oppor- 
tunity of  doing)  certain  evidence  of  the  defen- 
dant's witnesses  as  to  noxious  vapours  arising 
from  a  material  (asphalt)  stated  to  be  used  in 
the  manufacture  of  varnish  made  by  the  plain- 
tiff, and  to  shew  that  the  woi'd  **  asphalt "  had  a 
double  meaning : — Held,  that  the  evidence 
should  be  admitted.    lb. 


e.  Suznxninsr  up. 

Under  17  k  18  Vict.  e.  126,  i.  18.]'Under  this 
enactment  counsel  who  has  not  announced  his 
intention  to  adduce  evidence,  in  consequence  of 
which  the  party  who  began  sums  up  his  case, 
cannot  be  allowed  afterwards  to  alter  his  mind 
and  adduce  evidence.  Darhy  v.  0u4eley^  1  H. 
&  N.  1  ;  25  L.  J.,  Ex.  227  ;  2  Jur.,  N.  S.  497. 

The  right  of  the  party  who  begins,  to  sum  up 
the  evidence  at  the  trial,  is  confined  to  the  case 
where  the  judge  holds  that  there  is  evidence  to 
go  to  the  jury.  Hodqc*  v.  Ancrum^  11  Ex.  214  ; 
24  L.  J.,  Ex.  257  ;  1  Jur.,  N.  S.  647. 

After  the  counsel  for  the  plaintiff  had  com- 
menced his  summing  up,  the  defendant  was 
allowed  to  be  called.  RockcUffe  v.  Pearce,  1  F. 
&  F.  300. 

The  defendant's  counsel,  in  addressing  the 
court  a  second  time  after  calling  evidence,  has 
only  a  right  to  sum  up  that  evidence  on  his  own 
side,  and  not  to  comment  generally  on  the  case. 
<jnford  V.  Davu,  2  F.  &  F.  23.       • 

Order.] — Where,  at  the  trial  of  an  action  with 
witnesses,  the  leading  counsel  has  opened  his 
case,  and  put  in  his  evidence,  either  the  leading 
counsel  or  his  junior  may  sum  up  the  evidence, 
but  so  that  only  one  counsel  shall  be  heard  after 
the  evidence  has  been  put  in.  Metzlcr  v.  Wood^ 
47  L.  J.,  Ch.  139  ;  26  W.  R.  125. 

MiBtake  by  Judge.] — If  a  judge  mistakes  the 
evidence  in  summing  up  a  case,  the  party  com- 
plaining should  correct  the  misstatement  at  the 
time,  as  a  mistake  in  a  matter  of  fact,  which  is 
no  ground  for  a  new  trial  on  the  ground  of  mis- 
direction.  Payne  v.  Ibbotsofij  27  L.  J.,  Ex.  341. 

2.  Where  Evidence  in  Wkitino. 

How  Proved.] — The  circumstances  which  are 
necessaiy  to  maRc  a  document  evidence  must  be 
proved  aliunde,  and  cannot  be  gathered  from  the 
document  itself.  Davis  v.  Morgan,  1  C.  &  J. 
587  ;  1  Tyr.  467. 

In  an  action  for  use  and  occupation,  one  of  the 
plaintiff's  witnesses,  on  cross-examination,  said 
that  he  had  heard  from  the  plaintiff's  attorney 


that  there  was  an  agreement  in  writing  : — Held, 
that  this  was  no  ev&ence  of  the  existence  of  an 
agreement,  so  as  to  render  its  production  by  the 
plaintiff  necessary.  Watson  v.  Xifiy,  3  C.  B.  608. 
C,  having  applied  for  shares  in  a  company, 
received  a  letter  of  allotment,  and  thereupon 
paid  a  deposit  into  the  banking-house  of  the 
company,  and  received  the  followingdocument : — 
"  London  and  Westminster  Water  Company  : — 
London,  Feb.  8,  1841.  Received  100/.,  to  be 
placed  to  the  account  of  W.  C,  T.  D.,  J.  P.,  and 
J.  W.  For  Messrs.  Jones,  Lloyd  and  Co.,  100/. — 
A.  P.  This  receipt  not  transferable.  The  party 
to  whom  these  shares  are  allotted  is  requested  to 
attend  immediately  at  the  offices  of  the  com- 
pany, No.  7,  St  Martin's-lane,  Trafalgar-square, 
with  this  receipt,  to  sign  the  parliamentary  con- 
tract, when  the  receipt  will  be  exchanged  for  the 
shares  : " — Held,  in  an  action  brought  by  C. 
against  one  of  the  directors  to  recover  his  deposit, 
in  consequence  of  the  company  abandoning  the 
scheme,  that  he  was  bound  to  produce  the  letter 
of  allotment,  as  it  shewed  the  terms  of  the  con- 
tract on  which  the  money  had  been  paid.  Clarke 
V.  Chaplin,  1  Ex.  26  ;  10  L.  J.,  Ex.  240.  Affinnod, 
4  Ex.  403— Ex.  Ch. 

Lease.] — In  an  action  against  a  sheriff  for 
negligence  in  not  levying  under  a  fi.  fa.,  the 
defence  was,  that  the  shei'iff  had  withdrawn  on 
notice  from  the  landlord  that  rent  was  due.  At 
the  trial  the  landlord  stated  that  rent  was  due, 
but  on  cross-examination  it  appeared  that  the 
execution  debtor  held  under  a  lease,  which  was 
not  produced  : — Held,  that  the  fact  of  rent  being 
due  could  not  be  proved  without  production  of 
the  lease,  and  that  the  plaintiff  was  entitled  to  a 
vei-dict.  Angufttien  v.  Cliallis,  1  Ex.  279 ;  17 
L.  J.,  tjX.  73. 

A  plaintiff  declared  upon  an  agreement  by  the 
defendant  to  transfer  to  him  a  farm  which  he 
(the  defendant)  held  under  Lord  Sydney,  **  upon 
the  terms  and  conditions  of  the  agreement  under 
which  the  same  was  held  by  the  defendant  under 
Lord  iSydney  : " — Held,  that,  in  support  of  his 
claim  to  damages  for  a  refusal  on  the  defendant's 
part  to  perform  the  contract,  it  was  not  neces- 
sary for  the  plaintiff  to  produce  the  agreement 
under  which  the  defendant  held.  WallU  v. 
LlttelL  11  C.  B.,  N.  S.  369  ;  31  L.  J.,  C.  P.  100  ; 
8  Jur.,  N.  S.  744  ;  10  W.  R.  192. 

Board  and  Lodging.] — ^A  witness  for  the 
plaintiff,  in  an  action  for  board  and  lodging, 
having  stated  that  he  had  never  heard  of  an 
agreement  in  writing  respecting  the  board  and 
lodging,  the  agreement  was  put  into  his  hands, 
and  he  was  asked  by  the  defendant  whether  be 
had  seen  an  agreement  respecting  the  subject- 
matter  of  the  action  ;  he  replied,  *'  Never  before 
I  came  into  court :  " — Held,  that  the  defendant, 
if  he  wished  the  agreement  read,  must  put  it  in 
as  his  own  evidence.  Keys  v.  JIarwood,  2  C.  B, 
906  ;  15  L.  J.,  C.  P.  207. 

Bills  of  Ezohange.] — In  an  actidn  by  indorsee 
of  a  bill  against  acceptor,  he  pleaded  only  new 
matter  by  way  of  confession  and  avoidance,  but 
failed  to  establish  the  matter  of  avoidance  : — 
Held,  that  the  plaintiff  could  not  recover  in- 
terest upon  the  bill  from  the  date  of  its  maturity, 
as  stated  in  the  declaration,  without  producing  it. 
JFIuttoH  V.  Ward,  16  Q.  B.  26. 

In  an  action  to  recover  the  amount   of    a 
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cheque,  where  the  defendant  does  not  deny 
giving  the  cheque,  but  pleads  that  it  was  given 
for  a  gambling  transaction,  the  plaintiff  is  not 
bound  to  make  it  part  of  his  case,  nor  to  produce 
it  for  the  purpose  of  the  defendant  giving  it  in 
evidence,  unless  he  has  received  notice  to  pro- 
duce it.  Beeves  v.  Gamhell,  5  N.  &  M.  433 ;  1 
H.  &  W.  567. 

Where  an  account  for  goods  sold  is  settled, 
and  the  party  gives  a  bill  of  exchange  for  the 
amount,  in  an  action  on  it  the  party  cannot  go 
into  evidence  to  impeach  the  charges  in  the 
account.  Kiiox  v.  Whalley^  1  Esp,  59  ;  and  see 
liacon  V.  Chesn^,  1  Stark.  192, 

Other  Contracts.] — In  an  action  for  the  price  of 
goods,  supplied  under  a  written  contract  which 
referred  for  the  terms  of  payment  to  an  arrange- 
ment in  writing,  which  could  not  be  produced  for 
want  of  being stam]>ed  : — Held,  that  the  plaintiff 
could  not  recover,  as  he  could  not  prove  the  terms 
of  payment.  Delay  v.  Alcocky  4  £1.  &  Bl.  660  ; 
24  L.  J.,  Q.  B.  68  ;  1  Jur.,  N.  S.  498. 

In  an  action  for  contribution  or  for  money  paid 
upon  a  written  contract,  there  being  evidence  of 
an  authority  to  the  plaintiff  to  enter  into  it  on 
the  part  of  the  defendant,  and  of  the  work  being 
done  under  it,  and  the  money  paid ;  it  is  not 
necessary  for  the  plaintiff  to  put  in  the  contract, 
at  all  events  if  there  is  evidence  of  the  defendant 
being  informed  of  and  not  objecting  to  the 
amount.  Chapjtell  v.  Bray^  30  L.  J.,  Ex.  24 ; 
8  W.  R.  17.  . 

A  notice  to  determine  an  agreement  may  be 
received  in  evidence,  though  the  agreement  has 
not  been  put  in,  where  such  notice  has  been 
acted  on  by  both  parties.  Beg,  v.  Annett^  1  F. 
&  F.  89. 

Practice.] — If  counsel,  in  opening  for  the 
plaintiff,  reads  a  letter  of  the  defendant's,  merely 
as  introductory  to  the  plaintiff's  case,  the  letter 
is  not  to  be  considered  as  given  in  evidence  by 
the  plaintiff,  but  must  afterwards  be  proved  by 
the  defendant  as  part  of  his  own  case,  if  he 
means  to  rely  upon  it.  Aliter,  if  the  plaintiff's 
counsel  reads  it  as  part  of  the  plaintiff's  case. 
Wlllu  V.  Dyson,  1  Stark.  164. 

At  the  trial  of  a  cause,  if  the  party  who  offers 
in  evidence  a  paragraph  from  a  book  or  a  paper 
reads  but  a  portion  of  it,  the  opposite  party  may 
insist  on  the  whole  being  read  as  the  evidence  of 
the  party  producing  it ;  but  if  the  opposite  party 
means  to  rely  on  anything  else  in  the  same  book 
or  paper  relating  to  the  subject-matter  he  must 
put  it  in  evidence  himself.  Darby  v.  Oujieley, 
1  H.  &  N.  1 ;  25  L.  J.,  Ex.  227  ;  2  Jur.,  N.  S.  497. 


3.  Notice  to  Pkoducb  Documents. 
a.  Under  Jadicature  Acts. — See  Discovery. 

b.  In  other  Oases,  when  Necessary. 

Furpcfo.] — The  principle  on  which  notice  to 
produce  a  document  is  required  by  law,  is,  merely 
to  give  a  sufficient  opportunity  to  the  opposite 
party  to  have  the  document  in  court  to  produce 
if  he  likes,  and  so  secure  the  best  evidence  of 
its  contents,  and,  if  he  does  not,  to  enable  his 
atlversary  to  give  secondary  evidence.  Dtoyer  v. 
Collins,  7  Ex.  639  ;  21  L.  J.,  Ex.  225  ;  16  Jur.  569 

Therefore,  where  a  party  to  a  suit,  or  his  at- 
torney, has  a  document  with  him  in  court,  he 


may  be  called  on  to  produce  it  vnthout  previous 
notice,  and,  in  the  event  of  his  refusing,  the 
opposite  party maygive  secondary  evidence.  lb. 

As  Procf  of  Handwriting.] — In  an  action  on 
a  bill  against  the  acceptor,  the  acceptance  was 
traversed.  No  evidence  was  offered  by  the  plain* 
tiff  on  this  point,  but  the  bill  and  a  letter  were 
produced  at  the  trial,  in  accordance  with  a 
notice  by  the  defendant  to  produce,  in  which 
notice  the  bill  was  described  as  the  bill  accepted 
by  the  defendant,  and  the  letter  as  being  a  letter 
of  the  defendant's: — Held,  that  as  the  jury  had 
an  opportunity  of  comparing  the  handwriting  if 
they  had  thought  it  necessary,  there  was  some 
evidence  of  the  defendant's  handwriting.  Scard 
V.  Jackson,  24  W.  R.  169. 

Action  on  Bill  of  Exchange.] — In  an  action  by 
drawer  against  acceptor  of  a  bill  of  exchange, 
he  pleaded  that,  at  the  time  of  the  acceptanccr 
he  was  a  bankrupt,  and  indebted  to  the  plaintiff 
in  a  certain  sum,  which  debt  was  provable  by  the 
plaintiff  under  the  fiat,  and  was  barred  by  the 
defendant's  certificate,  since  obtained  ;  and  that 
the  defendant  accepted  the  bill  as  part  payment 
of  the  debt  due  to  the  plaintiff,  in  consideration 
that  the  plaintiff  woula  prove  his  debt  under  the 
fiat.  Replication,  that  defendant  did  not  accept 
the  bill  by  way  of  part  payment  of  any  debt 
provable  under  the  fiat : — Held,  that  the  defen- 
dant could  not  give  secondary  evidence  of  the 
bill,  to  shew  that  it  was  accepted  under  the  cir- 
cumstances alleged,  without  a  notice  to  produce. 
Goodered  v.  Ardour,  3  G.  &  D.  206 ;  3  Q.  B.  956  ; 
12  L.  J.,  Q.  B.  56. 

In  an  action  on  a  bill  of  exchange,  where  the 
only  issue  was,  that  the  acceptance  was  obtained 
by  fraud  and  covin,  the  defendant  cannot  compel 
the  plaintiff  to  produce  the  bill  in  support  of  the 
plea,  unless  he  has  given  a  notice  to  produce. 
Lawrenee  y,Clarh,  3  D.  &  L.  87;  14  M.  &  W.  250  ; 
15  L.  J.,  Ex.  40. 

An  examined  copy  of  a  letter  containing  notice 
of  the  dishonour  of  a  bill,  which  is  not  produced, 
nor  the  subject-matter  of  action,  is  not  admissible 
without  notice  to  produce  the  letter  sent.  Xa- 
nanze  v.  Palmer,  M.  &  M.  31. 

But  where  notice  of  the  dishonour  of  a  bill  of 
exchange  has  been  given  in  writing,  it  is  not  ne- 
cessary to  give  a  notice  to  produce  that  writing 
to  let  in  parol  evidence  of  its  contents.  Swain  v, 
LexoU,  2  C,  M.  &  R.  261  ;  4  D.  P.  C.  261 ;  1  Gale,. 
182  ;  5  Tyr.  998. 

Proof  of  Poffoision.] — Proof,  that  an  instru- 
ment is  in  the  hands  of  the  opposite  party,  doe* 
not  amount  to  a  notice  to  produce  the  instrument^ 
so  as  to  authorize  the  court  to  receive  secondary 
evidence  of  the  contents.  Knight  v.  Waterford 
QMarquis),  4  Y.  &  C.  283. 

For  which  Troyer  if  Brought.] — In  trover  for  a 
written  instrument,  it  is  not  necessary  to  give  the 
defendant  notice  to  produce  it.  Scott  v.  Jones,  ir 
Taunt.  865. 

As  the  nature  of  the  action  gives  sufficient 
notice  to  the  defendant  of  the  subject  of  inquiry, 
to  prepare  himself  to  produce  it,  if  necessary,  for 
his  defence.    How  v.  Hall,  14  East,  274. 

The  plaintiff  may  prove  the  nature  and  descrip- 
tion of  the  document  by  secondary  evidence, 
though  the  defendant  offers  to  produce  it.  White- 
head V.  Scott,  1  M.  &  Rob.  2, 
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In  trover  for  the  certificate  of  a  ship's  registry, 
the  certificate  may  be  proved  by  the  production 
of  the  registry  from  which  it  was  copied,  though 
no  notice  has  been  given  to  produce  the  certifi- 
cate itself.    Butcher  v.  Jarratt,  3  B.  &  P.  143. 

Notice  to  produce  a  written  demand  of  a  thing 
for  which  trover  is  brought,  is  unnecessary.  Ham- 
mond  V.  Plaoe^  Peake's  Add.  Cas.  90  ;  8.  P„  per 
Bayley,  in  Collhi/t  v.  Treweeh,  6  B.  &  C.  394  ;  9 

D.  &  R.  456. 

In  an  action  against  a  carrier  for  the  non- 
delivery of  written  instruments,  it  is  not  neces- 
sary to  prove  a  notice  to  him  to  produce  them, 
before  giving  {mrol  evidence  of  their  contents. 
Jolley  V.  Taylor^  1  Camp.  143. 

Notice  Hung  up  in  Office  or  Affixed  to  Free- 
hold.]— In  an  action  against  a  carrier,  where 
the  question  is  whether  the  goods  are  rightfully 
detained  by  him  in  satisfaction  of  a  general  lien, 
parol  evidence  cannot  be  given  of  the  contents 
of  a  portable  notice,  hung  up  in  bis  office,  con- 
taining a  statement  that  all  goods  carried  by 
him  are  subject  to  such  general  lien,  but  the 
notice  itself  must  be  produced.  Jimes  v.  Tarle- 
ton  or  Tarlton.  9  M.  &  W.  675  ;  1  D.,  N.  S.  625  ; 
6  Jut.  348. 

Aliter,  if  the  notice  is  fixed  to  the  freehold.  lb. 

Conflicting  Wills.] — In  ejectment  by  the  heir 
of  A.,  the  defendant  set  up  a  will  of  A.,  whereby 
he  devised  all  his  property  in  fee  to  B.,  through 
whom  the  defendant  claimed.  One  of  the  attest- 
ing witnesses  stated  that  he  had  prepared  this 
will ;  that  a  fortnight  aftxsrwards  he  prepared 
another  will  for  A.,  which  A.  executed  and  de- 
livered to  him,  and  which  the  witness,  upon  A.'s 
death,  delivered  to  B.  Xo  notice  to  produce  the 
last-mentioned  instrument  had  been  given: — 
Held,  tliat  the  plaintiff 's  counsel  could  not  ask 
the  fatness  whether,  at  the  time  of  executing  the 
instrument,  A.  dcclai-ed  it  to  be  his  last  will ;  and 
if  so.  whether  it  was  attested  by  three  witnesses. 
Doe  d.  Phillips  v.  Morri/t,  4  N.  &  M.  598  ;  3  A.  & 

E.  46  ;  1  H.  &  W.  226. 

Broker's  Card.] — A  defendant's  card,  shewing 
that  he  acted  in  the  character  of  a  ship-broker, 
cannot  be  given  in  evidence,  unless  it  can  be 
proved  to  have  been  given  to  the  witness  by  the 
defendant  himself.  A  notice  should  be  given 
him  to  produce  his  cards,  and  one  of  them 
should  be  proved  as  a  copy,  or  parol  evidence 
given  of  the  contents.  Clark  v.  Coj?p,  1  C.  &  P. 
199. 

Copies.] — If  a  plaintiff's  attorney,  previously 
to  bringing  an  action  for  a  distress  under  the 
warrant  of  a  magistrate,  makes  out  two  papers 
precisely  similar,  purporting  to  be  demands  of  a 
copy  of  the  warrant  pursuant  to  24  Geo.  2,  c.  44, 
s.  6.  and  signs  both  lor  his  client,  and  then  de- 
livers one  to  the  defendant,  the  other  will  be 
suflicient  evidence  at  the  trial.  Jury  v.  OrcJuird, 
2  B.  &  P.  39. 

Where  a  notice  has  been  given  to  a  party  to 
produce  an  instrument,  of  which  at  the  same  time 
another  copy  was  made,  it  may  be  given  in  evi- 
dence without  notice  to  produce  that  in  the 
other  party's  possession.  Gotlieb  y,  DanverSjl 
Esp.  455. 

Where  an  assignment  has  been  executed  of 
property  due  by  a  third  person,  and  the  party  to 
whom  the  assignment  is  made,  for  the  purj-Ose 


of  giving  notice  to  such  third  person,  prepares 
two  notices  at  the  same  time,  which  he  signs, 
and  serves  one  of  them  on  such  person :  if  an 
action  is  afterwards  brought  by  the  assignee, 
he  can  give  that  notice  in  evidence  which  he 
retained,  without  notice  to  produce  that  served 
on  the  other  i>erson.  Surtees  v.  Hubbard .  4  Esp. 
203. 

Stolen  Letter.]— An  indictment  alleged  that 
the  prisoner,  being  in  the  employ  of  the  Post- 
office,  stole  a  post-letter;  to  wit,  a  post-letter 
directed  and  addressed  as  follows  (setting  out  the 
address),  which  contained  property.  At  the 
trial,  a  witness  having  deposed  that  he  employed 
a  man  to  post  a  letter  containing  the  property  in 
question : — Held,  that  he  might  be  asked  how 
that  letter  was  addressed,  although  no  notice  to 
produce  the  letter  had  been  given.  Jteg.  v.  Clube, 
3  Jur.,  N.  S.  698. 

Hotioe  to  Pay.]— A.  was  surety  for  B.,  and 
bound  himself  to  pay  to  C.  the  balance  of  an  ac- 
count between  B.  and  C.  within  the  space  of  six 
months  after  notice.  In  an  action  by  C.  against 
A.,  parol  evidence  of  such  notice  cannot  be  given 
without  proof  of  the  usual  notice  to  prcduce. 
Grove  v.  Mare,  2  Stark.  174. 

Notioe  to  Quit.] — A  written  notice  to  quit  may 
be  proved  by  production  of  a  copy,  though  no 
notice  has  been  given  to  produce  "the  original. 
Dof  d.  Finning  v.  Somerton,  7  Q.  B.  68  ;  14  L.  J., 
Q.  B.  210;  9  Jur.  775. 

Attomey^s  Bills.]— On  the  trial  of  an  action 
for  an  attorney's  bill,  it  is  not  necessary  to  prove 
a  notice  to  produce  the  bill  delivered  before  action 
brought ;  it  is  sufficient  to  give  an  examined  copy 
in  evidence.  Colli m  v.  Trciveelt,  9  E.  &  D.  456'; 
6  B.  &  C.  394  ;  S,  P.,  Andnson  v.  May,  2  B.  & 
P.  237 ;  3  Esp.  167  ;  Phillipson  v.  Cha^e,  2 
Camp.  110. 

Policy  of  Insurance.] — On  an  indictment  for 
arson  on  the  prosecution  •  of  an  insurance  com* 
pany,  their  books  are  not  evidence  of  the  insur- 
ance without  notice  to  produce  the  policy.  Pex 
V.  Doran,  1  Esp.  127. 


o.   Proof  of  Identity  or  Oliaraoter  of 
Document. 

Qnestion  for  Judge.] — ^A  document  being 
called  for  under  a  notice  to  produce,  and  such  a 
document  being  produced,  and  it  being  alleged 
that  it  was  not  the  document  in  question,  the 
judge  ruled  that  he  must  decide  whether  it  was 
so  ^fore  he  would  rule  as  to  the  admissibility  of 
secondary  evidence.  Froude  v.  Ilobbs,  1  F.  & 
F.  612. 

In  an  action  for  libel,  the  plaintiff,  in  order  to 
prove  its  publication,  tendered  secondary  evi- 
dence of  the  contents  of  a  letter  written  by  the 
defendant.  On  the  part  of  the  defendant  a  docu- 
ment was  produced  as  the  original : — Held,  that 
the  judge  was  at  that  stage  of  the  cause  bound 
to  hear  the  evidence  on  lx)th  sides,  and  to  de- 
cide whether  the  document  offered  was  the  ori- 
ginal or  not ;  and  that,  if  it  was,  the  secondary 
evidence  was  inadmissible.  Boyle  v.  Wiseman^ 
11  Ex.  360;  24  L.  J.,  Ex.  284  ;  1  Jur.,  N.  S. 
894. 
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d.  Form  of  Notice. 

Title.] — In  an  action  by  "  A.  and  B.,  as  as- 
signees of  C.  r.  E.,"  a  notice  to  produce  a  docu- 
ment entitled  "  A.  and  B.,  assignees  of  C.  and  1). 
r.  £."  is  insufficient,  although  A.  and  B.  are,  in 
fact,  the  assignees  of  C.  and  D.  Tlarrey  v. 
Morgan,  2  Stark.  17. 

Boenmentt — How  Specified.] — A  notice  to  pro- 
duce, served  by  the  defendants  on  the  plaintiffs, 
giving  them  notice  to  produce  "all  letters 
written  to  and  received  by  you  between  1837 
and  1841,  both  inclusive,  by  and  from  the  defen- 
dants or  either  of  them,  during  the  time  afore- 
said, or  by  or  to  any  person  on  their  or  your 
behalf  respectively,"  is  good,  and  is  not  too 
general,  although  it  does  not  specify  the  date  of 
each  particular  letter.  Morrh  v.  Ilannen,  Car. 
&  M.  29  ;  8,  C,  nom.  Morris  t.  Hauser,  2  M.  & 
Rob.  392. 

So  a  notice  to  produce  "  all  and  every  letters 
written  by  the  plaintiff  to  the  defendant  re- 
lating to  the  matters  in  dispute  in  the  action," 
is  sufficient  to  let  in  secondary  evidence  of  a 
particular  letter,  though  it  does  not  specify  the 
date  of  such  letter.  Jticoh  v.  Lee,  2  M.  &  Rob. 
33. 
.  In  an  action  for  work  and  labour,  a  notice  to 
produce  "  all  accounts  relating  to  the  matters  in 
question  in  this  cause,"  is  sufficient  to  let  in 
secondaiy  evidence  of  an  account  of  work  done, 
given  by  the  plaintiff  to  the  defendant,  without 
specifying  it  by  date  or  otherwise.  Rogern  v. 
CuHanee,  2  M.  &  Rob.  179.  " 

In  order  to  let  in  secondary  evidence  of  a  letter, 
the  notice  to  produce  must  specify  the  letter  in- 
tended ;  a  notice  to  produce  "  all  letters,  papers, 
and  documents,  touching  or  concerning  the  bill 
of  exchange  mentioned  in  the  declaration,  and 
the  debt,  sought  to  be  recovered,"  is  too  general. 
France  v.  Lucy,  R.  &  M.  341  ;  S,  P.,  JoncB  v. 
Edwards,  M*Clel.  &  Y.  139. 

Notice  to  produce  a  letter  which  refers  to  an 
inclosed  account  is  sufficient  to  entitle  the  sender 
to  give  secondary  evidence  of  the  inclosed  ac- 
count if  it  is  not  produced.  EngaU  v.  Bruce,  9 
W.  R.  536. 

e.  Service  of  Notice. 

Time  of.] — If  a  defendant  four  days  before 
the  trial  is  served  with  a  notice  to  produce  cer- 
tain of  the  plaintiff's  lettcre  to  him,  it  is  suffi- 
cient, although  it  was  objected  that  the  defen- 
dant was  a  foreigner,  and  had  only  been  in  Eng- 
land since  the  time  the  letters  were  received  by 
him,  and  that  therefore  he  might  have  left  them 
abroad.  Drabble  v.  Doiin/er,  1  C.  &  P.  188  ;  R. 
&  M.  47. 

A  defendant  was  served  four  days  before  the 
trial  with  a  notice  to  produce  certain  letters 
isTitten  by  him  to  his  partner  in  New  South 
Wales.  The  action  was  commenced  in  1832, 
and  proceedings  had  taken  place  in  chancery 
also,  in  respect  of  the  subject-matter  of  the 
letters : — Held,  that  they  must  be  presumed  to 
have  been  sent  back  from  New  South  Wales, 
and  that  the  notice  was,  therefore,  sufficient 
to  let  in  secondary  evidence.  Sturge  v. 
Buchanan,  2  P.  &  D.  .573  ;  10  A.  &  E.  598  ;  2  M. 
k  Rob.  90.^ 

In  an  ejectment  trial  at  Liverpool,  notice  to 
produce  a  deed  of  feoffment  was  given  to  the  de- 
fendant on  the  commission-day  of  the  assizes,  and 


the  trial  took  place  fourteen  days  after.  The 
judge  having  held  this  to  be  sufficient  notice  to 
let  in  secondary  evidence,  the  court  refused  to 
disturb  the  ruling.  Boe  d,  Rowlandstm  v.  Wain- 
Wright,  5  A.  &  E.  520  ;  2  H.  &  W.  391 ;  1  N.  & 
M.*8. 

If  a  forged  deed  is  in  the  possession  of  a 
prisoner  who  is  indicted  for  forging  it,  the  pro- 
secutor is  not  entitled  to  give  secondary  evidence 
of  its  contents,  unless  he  has,  a  reasonable 
time  before  the  commencement  of  the  assizes, 
given  the  prisoner  notice  to  produce  it ;  and  a 
notice  given  to  the  prisoner  during  the  assizes 
is  too  late  ;  but  if  the  prisoner  has  said  that  he 
has  destroyed  the  deed,  no  notice  to  produce  it 
will  be  necessary.  Rex  v.  Haworth,  4  C.  &  P. 
254. 

A  prisoner  tried  at  the  assizes  for  arson,  on 
Wednesday,  the  20th  of  March,  was,  on  Mon- 
day, the  18th,  served  at  the  prison  with  a  notice 
to  produce  a  policy  of  insurance.  The  commis- 
sion-day was  Friday,  the  15th,  and  the  prisoner's 
home  was  ten  miles  from  the  assize  town  : — 
Held,  that  the  notice  was  served  too  late.  Rt^ur 
V.  miieomhe,  6  C.  &  P.  522;  1  it.  &  Rob. 
260. 

Notice  to  produce  policies  of  insurance,  served 
on  the  prisoner's  attorney  on  Tuesday  evening, 
the  prisoner  then  in  Maidstone,  the  policies  being 
twenty  miles  off,  and  the  trial  taking  place  on 
Thursday,  is  sufficient.  ^Reg,  v.  Barber,  1  F.  & 
F.  316. 

Notice  to  produce  an  agreement,  served  upon 
the  defendant's  attorney  at  five  o'clock  on  the 
commission-day  of  the  assizes,  is  too  late,  the 
attorney  having  then  left  home  for  the  assize 
town,  which  was  nine  miles  distant  from  his 

4 

office,  and  the  opposite  party  refusing  to  furnish 
him  with  a  conveyance.  George  v.  Thompson, 
4  D.  P.  C.  656. 

A  cause  was  tried  at  the  assizes  on  a  Monday, 
the  commission-day  being  on  the  Thursday  be- 
fore. A  paper  was  called  for  under  a  notice  to 
produce,  which  was  served  on  the  Saturday 
before  the  trial.  The  attorneys  on  whom  the 
notice  to  produce  was  served,  and  also  the  party 
who  was  their  client,  lived  in  the  assize  town  : — 
Held,  that  the  service  of  the  notice  to  produce 
was  not  too  late,  and  that  the  question  in  such 
cases  is,  whether,  under  all  the  circumstances, 
reasonable  notice  has  been  given.  Firkin  v. 
Edwards,  9  C.  &  P.  478. 

A  notice  to  produce  served  on  the  defendant's 
attorney  at  his  residence,  twenty  miles  from  the 
place  of  trial,  at  8  P.M.  on  the  night  before 
the  trial ;  the  defendant  residing  in  the  same 
town  with  the  attorney,  but  not  at  home  on  that 
evening  until  twelve  o'clock,  is  too  late. 
Hoioard  v.  Williams,  9  M.  &  W.  725  ;  1  D.,  N. 
S.  877  ;  6  Jur.  585. 

A  cause  at  the  sittings  at  nisi  prins  was  called 
on  upon  Thursday,  the  4th  February,  and  the 
plaintiff's  case  was  closed  on  that  dav  at  4  P.M.  ; 
the  case  was  then  adjourned  to  Friday,  the  oth 
of  February,  at  10  A.M.  All  the  parties  lived  in 
town,  and  in  the  evening  of  the  4th  of  February, 
before  9  P.M.,  a  notice  to  produce  a  letter  of  the 
defendant  to  the  plaintiff  served  on  the  plaintiff's 
attorney,,  is  served  in  time.  Sturm  v.  Jeffree,  2 
C.  Sl  K.  442. 

Service  of  a  notice  on  the  attorney  in  the  cause 
on  the  day  before  the  trial,  and  at  a  distance 
from  the  ])lace  of  business,  is  bad.     Hughes  v 
Budd,  8  D.  P.  C.  315  ;  4  Jur.  150. 
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Hcrrtce  of  a  notice  to  produce  on  a  Snndaj,  is ' 

A  notice  to  prodace,  in  a  town  caase.  seired  i 
the  evening  \)etfjTe  the  trial,  at  the  residence  of 
th<;  aiUmieVf  too  late  for  the  attorney  to  com- 
municate with  hifl  client,  is  not  in  time,  so  as  to 
let  in  «ecr>nclary  evidence.  Bnjne  t.  Harrey, 
2  M.  ic  liob.  89. 

A  notice  to  prorluce  a  tradesman's  books, 
s<;rved  ujjon  the  plaintilTs  attomev  at  seven 
o'clock  of  the  evcninjr  previously  to  the  trial,  is 
too  late.     AthifiM  v.  Meredith,  4  *D.  P.  C.  6.58. 

A  notice  to  prorlnce  tmryeA  on  a  defendant  in 
L^rndon  on  a  Saturday,  the  cause  being:  tried  on 
the  following  Monday,  is  too  late.  Iloitieman  v. 
Jlohertt,  5  C.  &  P.  394. 

Wliera  preriimi  I&fp«otioB.J — In  an  action  on 
ft  l)ond,  which  has  been  seen  by  the  defendant's 
attorney  some  time  before  the  trial,  and  a  copy 
of  it  furnishc<l  to  the  opposite  party  under  a 
judge's  onler,  notice  to  him  to  produce  the  bond 
served  before  the  trial  is  sufncient  to  let  in 
secondary  evidence  of  its  cr^ntents.  Llayd  y. 
MiiKtyn,  10  M.  hi  W.  478  ;  2  D.,  N.  S.  476  ;  6  Jur. 
794. 

At  Ortat  Biftanea.] — A  notice  to  produce 
letters  in  the  country,  served  in  London  on  the 
day  of  the  trial  in  London,  is  too  late.  Coomb* 
v.  Jiriitnl  and  Kjcettr  Hallway  Comjmny^  1 
F.  k  F.  206. 

Notice  served  on  the  attorney  at  nine  o'clock 
on  Saturday  night  to  produce  papers  at  a  trial  in 
I>ondon  on  Wednesday,  his  client  being  absent 
in  Scotland  at  the  time,  is  too  late.  Virc  v. 
Anatm  (  VUtfnunteMn),  3  C.  &  P.  19  ;  M.  &  M.  96. 

A  notice  to  produce  deeds  was  served  on  the 
defendant's  attorney  in  Essex  on  Saturday,  the 
commission -day  of  the  assizes  being  Monday ; 
the  attorney  wont  to  London  and  fetched  them. 
A  notice  was  served  on  the  Monday  evening  to 

Ero<luoe  another  deed.  The  attorney  stated  that 
c  had  been  to  town  to  fetch  the  deeds  ;  and  if 
the  plaintiff  would  pay  the  expenses  of  sending 
for  this  from  town,  where  it  was,  it  should  be 
had.  No  offer  to  pay  was  made,  and  the  trial 
was  on  Thursday  : — Held,  that,  under  these  cir- 
cumstances, the  plaintiff  was  not  entitled  to  give 
sccondanr  evidence  of  the  last-mentioned  deed. 
Doc  d.  Cnrtu  v.  Spitfy,  3  B.  &  Ad.  182. 

A  notice  to  produce  a  letter  from  Vienna, 
served  on  the  7th  June,  at  a  trial  in  London, 
which  took  place  on  the  11th  June,  is  too  short, 
and  the  defendant  was  therefore  not  bound  to 

£i'oduco  the  letter.      Loihel  v.  Stramp/eVj    16 
,.  T.  720. 

Place  of  Berrioe.] — A  notice  to  produce  a  letter 
at  the  Hertford  spring  assizes,  1848,  served  on 
the  8rd  of  February,  1848,  on  the  defendant  in 
liondon,  his  firm  having  no  place  of  business 
there,  does  not  entitle  the  plaintiff  to  give 
secondary  evidence  of  the  contents  of  the  letter. 
JChreftsptfrger  v.  Anderson^  3  Ex.  148  ;  18  L.  J., 
Ex.  132. 

In  a  town  cause,  a  service  of  a  notice  to  produce 
by  putting  the  notice  into  the  letter-box  at  the 
office  of  the  attorney  in  London,  on  the  evening 
iHjfore  the  trial,  is  not  a  gtXKi  service.  Lawrmce 
v.  Hark,  3  I).  &  L.  87  ;  14  M.  &  W.  250;  16 
L.  J.,  Ex.  40. 

If  a  party  to  a  cau<e  is  abroad,  but  employs  an 
attorney  to  conduct  it,  he  will  I  e  presumed  to 


have  left  in  the  hands  of  that  attorney  all  papers 
material  to  the  cause.  Bryan  y.  WagxtafT,  8  D. 
&  R.  208  ;  3  B.  &  C.  314  ;  S.  d,  B.  &  M.  329  ; 
2  C.  t  P.  126. 

Notice  to  produce  a  letter  relating  to  the 
matters  in  dispute,  served  on  the  attorney  of  the 
party  on  the  evening  next  but  one  before  the 
trial,  is  sufficient  to  let  in  secondary  evidence 
of  the  contents,  thou^  the  party  wad  out  of 
England.    Ih. 

On  whiom.] — ^A  notice  to  produce  served  on  the 
party  himself  a  week  before  the  trial  is  in  suffi- 
cient time,  although  he  has  employed  an  attorney 
in  the  cause.  Hughes  v.  Bnad,  8  D.  P.  C.  315  ; 
4  Jur.  150. 

If  a  notice  to  produce  has  been  duly  served  on 
a  party  in  the  cause,  that  is  not  inyalidated  by  a 
subsequent  bad  service  of  notice  on  the  attorney. 
lb. 

It  is  not  necessary  in  penal  actions  to  give 
notice  to  the  defendant  himself  to  produce 
papers ;  notice  to  his  agent  or  attorney  is  suffi* 
cient.     CateM  v.  Winter,  3  T.  B.  306. 

\i  here  the  attorney  in  a  cause  has  been  changed, 
a  notice  to  produce  (served  before  the  change) 
on  the  first  attorney,  is  sufficient  to  call  for  pro- 
duction of  the  paper  on  the  trial,  without  fresh 
service  on  the  second  attorney.  Doe  d.  Martin 
v.  Martin,  1  M.  &  Rob.  242. 

Service  of  notice  to  produce  on  an  attorney 
who  had  served  a  notice  on  behalf  of  a  prisoner 
as  to  an  application  to  bail  him  upon  the  charge, 
is  sufficient.    Beg.  y.  Boucher^  1  F.  &  F.  486. 

A  notice  to  produce  a  document  delivered  to  an 
attorney,  suggested  to  be  the  prisoner's  attorney, 
is  not  (in  the  absence  of  evidence  that  he  was 
so)  a  valid  notice,  so  as  to  enable  secondary 
evidence  to  be  given ;  and  the  attorney  was  not 
allowed  to  be  asked  whether  he  had  shewn  the 
notice  to  his  client.    R^g.  y.  Downham,  1  F.  &  F. 

Service  on  a  prisoner  in  gaol  is  sufficient.  Reg^ 
V.  RohiMon,  5  Cox,  C.  C.  183. 

Objection   to  Time   of  Service  Bemoved.] — 

Where  none  of  the  parties  lived  in  the  assize 
town,  the  plaintiff's  attorney  served  the  defen- 
dant's attorney,  in  the  assize  town,  on  the  com- 
mission-day, with  notice  to  produce  a  paper,  and 
offered  the  expenses  of  going  to  fetcn  it.  The 
defendant's  attorney  said,  that  that  was  of  no 
use,  as  the  paper  was  not  in  existence  : — Held, 
that  the  plaintiff  on  the  trial  might  giye 
secondary  evidence  of  the  contents  of  t-he  paper, 
as  the  statement  of  the  defendant's  attorney, 
that  the  paper  was  not  in  existence,  got  rid  of 
any  objection  as  to  the  lateness  of  the  service  of 
the  notice  to  produce.  Foster  y.  Pointer,  9 
C.  k  P.  718. 

Seoond  Trial.] — When  a  new  trial  is  granted, 
notices  to  produce,  given  for  the  first  trial,  are 
available  on  the  second  trial.  Hope  y.  Beadon, 
17  Q.  B.  509  ;  2  L.,  M.  &  P.  593  ;  21  L.  J.,  Q.  B. 
25  ;  16  Jur.  80. 

Where  a  trial  has  been  postponed  from  one 
session  to  another,  a  notice  to  produce  served  on 
the  prisoner  in  time  for  the  first  session  is- 
available  for  the  subsequent  one  without  any 
fresh  service.   Reg,  v.  Robinson,  6  Cox,  C.  C.  183^ 

f.  Doouments  in  Hands  of  Third  Party. 
Question  for  Jadge.] — Where  a  document  is 
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called  for  after  notice  to  produce  bj  the  plaintiff , 
the  defendant  may,  during  the  plaintiflTs  case, 
produce  evidence  to  shew  the  document  lawfully 
out  of  his  possession,  and  the  sufficiency  of  such 
evidence  is  solely  for  the  judge  to  decide,  who 
'will  determine  whether  secondary  evidence  is 
admissible,  and  such  evidence  gives  the  plaintiff's 
counsel  no  reply  to  the  jury.  Harvey  v.  Mitchell^ 
2  M.  &  Rob.  366. 

Agtnt  of  Party.] — Where  a  document  is  proved 
to  have  been  in  the  actual  possession  of  a  party 
to  an  action,  or  to  be  in  the  possession  of 
his  attorney  in  another  action,  secondary  evi- 
dence is  admissible,  notice  having  been  given  to 
that  attorney  to  produce  it.  Irwin  v.  Lever,  2 
F.  &  F.  296. 

Notice  to  the  defendant  to  produce  an  order 
relating  to  a  ship,  which  it  appears  the  defendant 
has  delivered  to  the  captain,  is  sufficient  (in  de- 
fault of  production)  to  enable  the  plaintiff  to  give 
parol  evidence  of  the  order,  since  the  possession 
of  the  captain  is  for  this  purpose  the  possession 
of  the  defendant.  Baldney  v.  llitchte,  1  Stark. 
338. 

In  an  action  for  rent  by  the  assignee  of  the  re- 
version against  the  assignee  of  the  term,  the  plain- 
tiff's attorney  was  called  by  his  client  to  prove 
the  execution  of  a  deed ;  on  cross-examination 
he  admitted  that  there  had  been  another  deed 
between  the  same  parties,  relating  to  the  pre- 
mises, executed  after  the  former,  and  that  he  had 
that  deed  in  court  ;  but  he  refused  to  produce  it, 
relying  on  his  privilege  ;  the  defendant  then 
offered  to  produce  parol  evidence  of  the  contents 
of  the  deed  (without  stating  what  evidence) ;  no 
notice  to  produce  had  been  given  : — Held,  that 
the  parol  evidence  was  rightly  rejected.  Bate  v. 
XiJiitey,  1  C,  M.  &  R.  38  ;  4  Tyr.  662. 

If  a  paper  is  traced  into  the  hands  of  the  agent 
of  a  party  in  a  suit,  and  notice  has  been  given  to 
such  party  to  produce  it,  he  is  bound  to  do  so,  and 
the  other  side  is  not  bound  to  call  the  agent ;  and 
if  he  has  delivered  it  to  the  stamp-office  to  get 
certain  duties  allowed,  and  does  not  tell  that  cir- 
cumstance to  the  party  serving  the  notice  to  pro- 
duce, parol  evidence  of  the  contents  may  be 
given.  Sinclair  v.  Steplventon,  1  C.  &  P.  682  ; 
2  Ring.  514  ;  10  Moore,  46. 

In  an  action  against  the  directors  of  an  in- 
tended company,  it  was  proved  (in  order  to  let  in 
secondary  evidence  of  their  minute-books,  called 
for  xmder  a  notice  to  produce),  that,  four  months 
before  the  trial,  the  late  secretary  had  the  books 
in  a  desk  at  the  office  of  the  company,  and  that 
he  then  gave  up  the  key  of  the  desk  to  the 
manager  of  the  company,  who  acted  for  the 
directors  : — Held,  sufficient.  Bell  v.  FraneiSy  9 
C.  &  P.  66. 

Stakeholder.] — Secondary  evidence  of  a  docu- 
ment, to  produce  which  notice  has  been  given,  is 
not  admissible,  where  the  document  is  held  by  a 
stakeholder,  between  the  party  in  the  cause  and 
a  third  person.    Parry  v.  Mayj  I  M.  &  Rob.  279. 

Independent  Person.] — ^Where,  in  an  action  for 
an  assault,  notice  was  given  to  the  defendant  to 
produce  a  written  paper  which  had  been  delivered 
to  A.,  under  whom  the  defendant  justified,  and 
acted  under  his  direction  : — Held,  that  the  plain- 
tiff was  not  entitled  to  give  secondary  evidence 
of  its  contents,  as  it  was  merely  traced  into  the  j 
hands  of  a  person  acting  in  an  independent , 
VOL.  III.  ' 


character.    Ecan$  y.  Sweet,  R.  &  M.  83  ;  1  G.  & 
P.  277. 

The  plaintiff  had  been  employed  as  secretary 
to  a  charitable  institution  ;  his  appointment  was 
made  in  pursuance  of  a  resolution  of  the  com- 
mittee for  managing  the  affairs  of  the  society, 
which  was  entered  in  a  book  remaining  in  the- 
plaintiff^s  hands  as  secretary,  but  to  which  entry 
the  plaintiff  was  no  party,  nor  did  it  appear  to- 
have  been  expressly  brought  to  his  notice  ;  the 
society  dissolving,  the  plaintiff  quitted  the  cm- 
ploy,  leaving  this  book  in  the  office ;  in  an  action 
against  three  of  the  committee  for  arrears  of 
salary  : — Held,  that  the  plaintiff  was  bound  to- 
produce  the  book,  inasmuch  as  it  would  shew  the 
terms  on  whi(di  he  had  been  engaged  ;  and  that 
a  notice  to  the  defendants  to  produce  it  was  not 
sufficient  to  entitle  him  to  give  secondary  evi- 
dence under  the  quantum  meruit ;  the  book  ap- 
pearing not  to  be  in  the  possession  of  the  defen- 
dants, but  in  that  of  another  member  of  the  com- 
mittee, without  the  knowledge  or  control  of  the 
defendants.  Whitford  v.  Tidin,  4  M.  &  Scott,. 
ie6  ;  10  Ring.  395 ;  6  C.  &  P.  228. 

• 

SherifTs  Warrant.] — In  an  action  against  a 
sheriff,  after  the  expiration  of  his  year  of  office, 
a  notice  served  on  his  attorney  to  produce  a  war- 
rant returned  to  the  deputy  sheriff  of  London 
during  the  sheriff's  year  of  office,  is  sufficient  to- 
let  in  secondary  evidence.  Suter  v.  Burrell,  2 
H.  &  N.  867  ;  27  L.  J.,  Ex.  193. 

Where  a  sheriff's  warrant  to  levy  execution 
had,  after  the  levy,  been  returned  by  the  bailiff 
to  the  under-sheriff,  while  the  sheriff  was  yet  in 
office,  and  the  bailiff  upon  being  called  as  a  wit- 
ness did  not  produce  it: — Held,  that  proof  of 
notice  to  the  sneriff's  attorney  to  produce  it  was 
sufficient  to  entitle  the  party  to  give  parol  evi- 
dence of  its  contents.  Taj)lin  v.  Atty,  3  Ring* 
164  ;  10  Moore,  564. 

With  Banker.] — Notice  to  a  defendant  to  pro- 
duce a  cheque  drawn  by  him  and  paid  by  his- 
banker,  is  sufficient  to  entitle  the  plaintiff  to  give 
secondary  evidence  of  its  contents,  although  the 
cheque  remains  in  the  banker's  hands.  Partridge 
V.  Coates,  R,  &  M.  156  ;  1  C.  &  P.  534. 

And  he  need  not  call  the  banker's  clerk  to  pro- 
duce it.    Burton  v.  Payne,  2  C.  &  P.  520. 

In  an  action  upon  a  contract,  in  which  the  con- 
sideration was  a  Dill  of  exchange  given  by  the 
plaintiff  to  the  defendant,  who  had  notice  to  pro- 
duce it,  but  on  the  voir  dire  stated  that,  before 
the  notice,  he  had  discounted  it  with  his  banker  : 
— Held,  that  it  must  be  proved,  either  by  produc- 
tion or  by  secondary  evidence  under  the  notice- 
to  produce.     Wright  y.  Bunyard,  2  F.  &  F.  193. 

Penon  out  of  Jnriediction.] — It  is  no  grounci 
for  admitting  secondary  evidence  of  the  contents- 
of  a  private  letter,  that  the  person  who  has  pos- 
session of  the  letter  is  beyond  the  jurisdiction  of 
the  court,  and  has  refused  to  deliver  it  up  when 
requested  by  a  person  who  did  not  disclose  tne  pur- 
pose for  which  it  was  wanted.  Boyle  v.  Wiseniant 
10  Ex.  647  ;  24  L.  J.,  Ex.  160  ;  1  Jur.,  N.  S.  115. 

Control  of  Party— Doonment  Bepoeited  ixt. 
Conrt] — ^A  document  deposited  in  a  court  of 
equity  by  a  party  to  a  suit  there,  and  scheduled  in 
his  answer,  but  which  remains  with  an  officer  of 
that  court  after  an  order  to  deliver  it  to  the 
part  V,  is  sufficiently  in  the  control  and  power  oi 
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such  party  to  let  in  secondary  evidence  after 
notice  to  produce  and  non-prodaction  by  the 
party.     J5f«A  v.  Peacock^  2  M.  &  Rob.  162. 

ff.  Oonsequenoe  of  Produotion. 

Party  not  Bonnd  to  put  in.]— If  the  plaintiff's 
counsel  calls  on  the  defendant  to  produce  a 
paper,  and  looks  at  it,  he  is  bound  to  give  it  in 
evidence,  if  it  is  material  to  the  issue  ;  but  if  it 
is  not)  the  plaintiff's  counsel  need  not  give  it  in 
evidence,  although  required  by  the  defendant  to 
do  80.     Wilson  v.  Bowie,  1  C.  &  P.  10. 

Whole  miut  be  Sead.] — In  an  action  of  de- 
tinue for  a  promissory  note,  the  note  was  called 
for  by  the  plaintiff's  counsel,  and  produced  by 
the  defendant's  counsel  : —  Held^  that  if  the 
plaintiff  had  the  note  read  in  evidence,  he  was, 
if  required  by  the  other  side,  bound  to  read  an 
indorsement  on  the  note,  as  well  as  what  was 
written  on  the  face  of  it.  Richards  v.  Francum, 
9  C.  &  P.  221. 

Eridenee  for  whom.] — The  plaintiff  had  given 
notice  to  the  defendant  to  produce  certain  letters 
written  by  the  defendant  to  the  defendant's  part- 
ner in  New  South  Wales,  and  had  called  upon 
him  to  admit  an  extract  from  a  letter-book  kept 
l)y  the  defendant.  A  judge  made  an  order  on 
the  defendant  to  make  the  admissions  contained 
in  the  notice,  and  the  defendant  consented  to  pro- 
duce the  letter-book  at  the  trial : — Held,  that  the 
letters  contained  in  the  letter-book  were  secon- 
dary evidence  of  those  described  in  the  notice, 
although  no  other  proof  was  given  that  the 
letters  had  been  actually  sent.  Sturge  v.  Bu- 
chanan, 2  P.  &  D.  573  ;  10  A.  &  E.  598  ;  2  M.  & 
Rob.  90. 

Held,  also,  that  the  defendant  was  not  en- 
titled to  read  other  letters  contained  in  the 
letter-book.    Ih, 

Where  notice  has  been  given  to  produce  books, 
if  the  party  calls  for  them  and  inspects  them,  it 
does  not  therefore  nmke  them  evidence  for  the 
party  whose  books  they  arc.  Sayer  v.  Kitclien, 
I  £sp.  210. 

But  a  party,  who  calls  for  the  other's  books, 
lias  not  the  option  to  use  them  or  not ;  he  therc- 
"by  makes  them  evidence.  W?utram  v.  Rimtlcdge, 
^  Esp.  235.* 

And  he  cannot  ask  for  the  book,  and  be  deter- 
mined upon  the  inspection  of  it,  whether  he  will 
use  it  or  not.    Ih, 

Under  a  notice  to  produce  a  letter,  which  is 
produced,  and  mentions  that  it  covers  other 
papers,  those  papers  are  not  thereby  made  evi- 
dence, unless  they  are  referred  to  it  in  the  letter. 
J'ohnson  V.  Gilso?i,  4  Esp.  21. 

An  indorsement  on  a  feoffment  (purporting  to 
have  been  made  by  the  attorney  thereby  ap- 
pointed to  deliver  seisin),  that  he  had  done  so  in 
the  presence  of  A.,  is  not  evidence  of  that  fact, 
although  the  deed  is  produced  by  the  defendant 
at  the  desire  of  the  plaintiff,  unless  the  defen- 
dant claims  under  it.  Boe  d.  Wilki7is  v.  Cleve- 
iandj  9  B.  &  C.  864. 

h.  Oonseauence  of  Non-Produotion. 

When  Seoondarj  Evidenee  let  in.] — Unless  a 
defendant  has  received  a  proper  notice  to  produce 
a  deed,  evidence  that  he  has  admitted  that  he 
has  it  with  liim  is  not  admissible.  Boe  d.  Wart- 
ney  v.  Grey,  I  Stark.  283. 


The  attorney  of  a  client,  not  a  party  to  the 
suit,  having  brought  a  book  into  court,  in  obe- 
dience to  a  subpoena  duces  tecum,  refused  to  pro- 
duce it,  on  the  ground  of  privilege.  The  client 
himself,  who  had  been  served  with  a  common 
subpoena,  on  being  examined  as  a  ^^-itneas,  also 
objected  to  its  l^ing  produced  : — Held,  that 
secondary  evidence  mignt  be  given  of  the  con- 
tents of  the  book,  although  the  client  had  not 
been  served  with  a  subpoena  duces  tecum.  Xeic- 
ton  V.  Chaplin,  10  C.  B.  356  ;  19  L.  J.,  C.  P.  374  ; 
14  Jur.  1121. 

In  an  action  against  A.  and  B..  as  executors, 
A.  suffered  judgment  by  default.  The  probate 
of  the  will  was  produced,  and  notice  had  l^een 
given  to  both  to  produce  a  receipt  which  had 
been  given  to  A.  as  one  of  the  executors : — Held, 
that  if  it  was  not  produced,  secondary  evidence 
might  be  given  of  its  contents,  and  that  A. 
having  suffered  judgment  by  default  made  no 
difference.    Beckwith  v.  Benner,  6  C.  &  P.  681. 

Where  notice  to  produce  a  document  had 
been  given  to  the  defendant,  and  there  was 
merely  evidence  to  go  to  the  jury  that  such 
document  was  in  his  possession  : — Held,  that  the 
document  not  having  been  produced  when  called 
for,  the  plaintiff  might  give  secondary  evidence 
thereof.    Robh  v.  Starkey,  2  C.  &  K.  143. 

If  a  deed  is  in  the  possession  of  a  third  person 
as  mortgagee,  and  he,  having  the  deed  in  court 
though  not  subpoenaed  in  the  cause,  declines  to 
produce  it,  secondary  evidence  may  be  g^ven  of 
its  contents  ;  but  if  the  deed  is  not*  in  cour^  and 
he  has  not  been  subpoenaed  to  produce,  it  is 
otherwise.  The  person  thus  declining  to  produce 
a  deed  must  not  state  the  contents,  but  he  must 
state  the  date  of  the  deed  and  the  names  of  the 
parties,  in  order  to  identify  it.  Boe  d,.Loscombe 
V.  Clifford,  2  C.  &  K.  448. 

Where  a  witness  served  with  a  subpcena  duces 
tecum  to  produce  a  document  either  does  not 
attend  or  does  attend  and  refuses  to  produce  the 
document  (not  on  the  ground  of  privilege),  the 
pariy  seeking  to  avail  himself  of  the  document 
cannot  give  secondary  evidence  of  its  contents ; 
the  remedy  is  to  punish  the  witness  for  a  con- 
tempt.   Reg.  V.  Llanfaethly,  2  El.  k  Bl.  940  ;  2 

C.  L.  R.  230  ;  23  L.  J.,  M.  C.  33. 

A  party  declining  to  produce  a  document 
ought  simply  to  answer  that  he  does  not  produce 
it^  and  should  not  enter  into  a  statement  of  the 
reasons  why  he  does  not  produce  it.  Laxton  v. 
Reynolds,  18  Jur.  963. 

Inference.] — If  upon  a  notice  to  produce  books 
of  account  tney  are  not  produced,  this  circum- 
stance affords  no  legal  ground  for  any  inference 
respecting  their  contents,  and  merely  entitles 
the  opposite  party  to  prove  their  contents  by 
parol  evidence.    Cooper  v.  Gibbons,  3  Camp.  363. 

Snbieqaent  Prodnction.]  —  Where  a  party 
served  with  notice  refuses  to  produce  the  aocu- 
ment  when  called  for  at  the  tnal,  and  secondary 
evidence  has  been  given  of  ita  contents,  he  cannot 
afterwards  produce  the  document  as  his  own 
evidence.    Boe  d.  Thompson  v.  Hodgsony  4  P.  & 

D.  142  ;  12  A.  &  E.  135  ;  2  M.  &  Rob.  283  ;  4  Jur. 
1202. 

Where  a  party  I'efuses  to  produce  a  deed,  at 
the  trial,  and  a  copy  is  duly  proved,  he  cannot 
afterwards  exclude  it  by  producing  the  original, 
and  requiring  it  to  be  proved.  Edmonds  v. 
Challis,  6  D.  &  L.  581 ;  7  C.  B.  413. 
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When  a  docmnent  is  called  for,  and  its  produc- 
tion declined,  the  party  so  declining  to  produce 
it  cannot  afterwards  make  use  of  it  for  any  pur- 
pose,    Collins  V.  OagJumf  2  F.  &  F.  47. 

Evidence  againft  whom.] — A  party  is  not 
obliged  to  produce  evidence  against  himself, 
though  such  evidence  is  in  court,  and  he  has  had 
notice  to  produce  it.    Law  v.  Wells,  Peake,  93. 

4.  Notice  to  Admit. 

Proof  of  Doouments  at  the  Hearing.] — ^A  party 
will  not  be  allowed  to  prove  vivA  voce,  at  the 
hearing  of  a  cause,  documents  affecting  a  material 
issue,  of  which  no  notice  has  been  previously 
given  to  his  opponent.  The  common  order  to 
prove  documents  viv&  voce  at  the  hearing  applies 
only  to  making  good  a  merely  technical  defect 
or  to  curing  an  accidental  slip.  Wtlso7i  v. 
Th4>rnhury,  10  L.  B.,  Ch.  239  ;  44  L.  J.,  Ch.  242  ; 
32  L.  T.  360 ;  23  W.  R.  329. 

Keeesfity  of  Kotioe.] — ^A  party,  who  proposes 
to  adduce  documentary  evidence  at  a  trial,  is 
bound,  in  every  case,  to  give  a  notice  to  admit, 
although  the  genuineness  of  the  document  Ls  put 
in  issue  by  the  pleadings.  Sjiencer  v.  Barou^fh, 
«  M.  &  W.  425  ;  6  Jur.  154. 

Or  although  the  document  is  not  in  his  posses- 
sion, or  even  is  in  a  place  inaccessible  to  him. 
Butter  V.  C/iapinan,  8  M.  &  W.  388  ;  1  D.,  N.  S. 
118  ;  5  Jur.  610. 

When,  in  a  bill  to  set  aside  the  grant  of  an 
annuity  made  by  A.  to  B.,  and  chargS  upon  A.'s 
land,  with  also  a  personal  covenant  for  payment, 
the  plaintiff  is  hmiself  the  devisee  as  well  as 
residuary  legatee  under  A.'s  will,  he  ought,  under 
20  &  21  Vict  c.  79,  s.  68  (Ir.),  to  give  notice 
to  the  other  party  that  he  intends  to  give  in  evi- 
dence as  proof  of  the  devise  or  testamentary  dis- 
position, the  probate  of  the  will.  But  if  he 
should  fail  to  give  this  notice,  the  omission 
would  only  create  a  technical  difficulty  in  the 
case,  and  the  court  might  properly,  and  would, 
adjourn  the  hearing  to  give  an  opportunity  to 
remove  that  technical  difficulty.  Hilliard  v. 
JS^i/i*,  7  L.  R.,  H.  L.  39. 

^  Snffieieney  of.] — A  judge^s  order  for  the  admis- 
sion of  documents  in  evidence  referred  to  a 
notice  served  by  the  defendant's  attorney,  dated 
4th  March,  1845.  The  notice  produced  was 
dated  the  1st  March  ;  but  the  plaintiff's  attorney 
stated  that  it  was  the  only  notice  served  in  the 
cause : — Held,  sufficient.  Bittlestim  v.  Cooper, 
14  M.  &  W.  399. 

General  £iFeet  of.] — The  admission  of  a  docu- 
ment described  in  a  notice  to  admit,  is  not  the 
admission  of  a  fact  stated  in  the  description  ;  it 
may  be  some  evidence  of  the  fact,  which  may  be 
rebutted  by  evidence  to  the  contrary.  Pilgrim 
V.  Sovthampton  and  Dtrrcliester  Railway  Com^ 
pany,  8  0.  B.  25  ;  18  L.  J.,  C.  P.  330. 

An  admission  of  a  document  "  saving  all  just 
exceptions,"  does  not  preclude  the  party  admit- 
ting it  from  objecting  that  it  does  not  affect  him. 
HiXls  V.  L(fndon  Qas  lAylit  Company,  1  F.  &  F. 
346. 

In  an  action  on  a  bill  of  exchange  against  H. 
and  others,  members  of  a  mining  company,  a 
notice  to  admit  the  bill  was  given  in  the  follow- 
ing form  :— "  Bill  of  exchange  drawn  for  12/.  10«. 


by  the  plaintiff  upon,  and  directed  to,  the  de- 
fendants, as  the  N.  C.  Company,  Forest  Dean, 
Gloucestershire,  and  accepted  by  H.  B.  for  the 
defendants  : " — Held,  that,  under  this  admission, 
the  defendants  could  not  dispute  the  authorit}^ 
of  H.  B.  to  bind  them  by  this  acceptance. 
Willies  V.  Hopkins,  1  C.  B.  737  ;  3  D.  &  L.  184  ; 
14  L.  J.,  C.  P.  225. 

A  plea  of  set-off  referring  to  an  agreement  ex- 
pressed to  be  made  between  the  plaintiff  and  the 
defendant,  and  a  notice  (on  the  part  of  the  de- 
fendant) to  admit  the  agreement  referred  to  in 
the  plea,  is  not  a  sufficient  admission  of  the  agree- 
ment sued  upon  ;  and  a  conversation  between 
the  attorneys  after  the  notice  to  admit,  is  inad- 
missible to,  extend  the  admission  under  such 
notice.     Corhett  v.  Lees,  1  F.  &  F.  679. 

If,  in  a  notice  to  admit  documents,  a  docu- 
ment is  described  as  a  counterpart,  but  is,  in 
fact,  a  lease,  and  the  opposite  party  has  con- 
sented to  admit  it,  he  is  bound  by  his  admission, 
and  under  it  the  lease  may  be  given  in  evidence  ; 
and  an  objection  of  its  being  stamped  only  as  a 
counterpart  cannot  be  taken.  Doe  d.  Wright  v. 
StnUh,  3  N.  &  P.  335  ;  8  A.  &  E.  255 ;  2  M.  & 
Rob.  7  ;  1  W.,  W.  &  H.  429  ;  2  Jur.  854. 

Although  a  judge's  order  has  been  made  on 
the  plaintiff  to  admit  a  copy  of  a  letter  from 
himself  to  the  defendant,  and  the  plaintiff  has 
also  had  notice  to  produce  the  original,  the  copy 
cannot  be  read,  unless  evidence  is  given  of  tne 
existence  of  the  original.    SJiarpe  v.  Lamb,  3  P. 

6  D.  454  ;  11  A.  &  E.  805  ;  4  Jur.  965. 

Effeet  of  Saving  Clanse.] — ^Where,  in  an  action 
against  acceptor  of  a  bill  of  exchange,  plea  non 
acceptavit,  his  attorney  signed  an  admission  that 
the  acceptance  was  in  the  handwriting  of  the 
defendant,  without  adding  the  clause,  ^^  saving 
all  just  exceptions  to  the  admissibility  of  the 
document  as  evidence : " — Held,  that  the  jury 
was  warranted  in  finding  for  the  plaintiff,  not- 
withstanding the  non-production  of  the  bill. 
Chaplin  V.  Levy,  2  C.  L.  R.  556 ;  9  Ex.  531  ;  23 
L.  JT,  Ex.  117. 

Whether  a  notice  to  admit  contains  a  saving 
of  all  just  exceptions  or  not,  the  opposite  party 
is  entitled  to  rely  on  any  valid  objection  to  the 
documents  mentioned  in  the  notice.  Sharpe  v. 
Lamb,  supra. 

Stamp.] — In  an  action  on  a  bill  of  exchange, 
the  defendant  was  required  to  make  the  admission 
specified  in  a  notice  to  admit,  and  the  notice 
called  on  the  defendant  to  admit  that  the  docu- 
ment therein  "specified  to  be  original  was 
written,  signed,  or  executed,  as  it  purports  to 
have  been,  saving  all  just  exceptions  to  the  ad- 
missibility of  such  document  as  evidence  in 
this  cause."  The  notice  then  described  the  bill 
of  exchange  in  the  usual  manner : — Held,  that  an 
admission  does  not  preclude  the  defendant  from 
objecting  that  the  bill  was  not  properly  stamped, 
and  ^so  that  this  was  not  such  an  admission  as 
dispensed  with  the  production  of  the  bill.  *Vain 
V.  Whittington,  Car.  &  M.  484 ;  2  D.,  N.  8.  757  ; 

7  Jur.  95. 

Erasnre.]— A  plaintiff  called  on  a  defendant 
to  admit  an  authority  to  sell  an  estate,  "  signed 
by  the  defendant,"  and  dated  "  10th  of  August, 
1840,"  and  a  judge  by  consent  made  an  order  to 
admit  it  When  the  document  was  given  in 
evidence,  the  date,  "August,"  appeared  to  be 
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written  on  an  erasure  : — Held,  that  the  defen- 
dant had  precluded  himself  from  calling  on  the 
plaintiff  to  give  evidence  to  explain  the  altered 
date.    Poole  v.  Palmrr,  Car.  &  M.  69. 

InterlineatioiL] — A  partj  who  has  been  called 
upon  in  the  ordinary  form  to  admit  a  document 
before  trial,  and  has  done  so,  cannot  at  the  trial 
object  to  such  document  on  the  ground  that  it 
has  an  interlineation  not  accounted  for  by  evi- 
dence, unless  it  appears  that  the  interlineation 
was  made  after  the  admission.  Pfreman  v. 
Steggall,  14  Q.  B.  202  ;  19  L.  J.,  Q.  B.  18 ;  13 
Jur.  1030. 

Addition.] — ^An  admission  of  original  letters 
in  the  ordinary  form,  as  in  the  handwriting  of 
the  party  admitting,  precludes  an  objection  to 
the  authenticity  of  any  part,  even  an  addition 
to  a  postscript,  obviously  in  a  different  hand- 
writing.   Hawk  V.  Frevndy  1  F.  &  F.  294. 

At  Hew  Trial.] — On  a  new  trial,  an  admission 
of  the  handwriting  of  an  attesting  witness  under 
a  judge's  order  is  available,  though  made  before 
the  previous  trial,  and  though,  in  an  action  on  a 
bond,  the  plea  on  the  foi-mer  trial  was  non  est 
factum,  and  on  the  second  trial  a  special  plea 
that  the  condition  of  the  bond  has  been  altered 
after  execution.  Langley  v.  Oxford  (Earl),  1 
M.  k  W.  508  ;  2  Gale,  63. 

Costs  of  Proof.]— A  plaintiff,  after  notice,  re- 
fused to  admit  a  document,  purporting  to  be  a 
receipt  for  cash  and  for  a  promissory  note. 
The  jury  found  that  the  receipt  was  valid  as  to 
the  cashf  but  not  as  to  the  promissory  note.  A 
certificate  that  the  refusal  to  admit  was  reason- 
able, having  been  granted  by  the  judge  on  an  ex 
parte  application  of  the  plaintiff  four  months 
afterwards,  and  after  the  taxation  of  costs  by 
the  master,  the  court  refused  to  set  it  aside. 
Day  V.  Vi/uaHj  33  L.  J.,  Ex.  171  ;  9  L.  T.  723. 

5.  Putting  in  Documents. 

All  documents  intended  to  be  used  in  evidence 
in  an  action  ought  to  be  formally  put  in  at  the 
trial  and  marked  by  the  registrar.  Watson  v. 
Bodwell,  11  Ch.  D.  150  ;  48  L.  J.,  Ch.  209 ;  39 
L.  T.  614  ;  27  W.  R.  265— C.  A. 


6.  Attesting  Witnesses  to  DocuBrENTS. 
a.    Wliexi  Neoessaxy. 

In  Case  of  Wills.] — A  will  more  than  thirty 
years  old  may  be  read  in  evidence  without  proof 
of  its  execution,  although  the  testator  has  died 
within  thirty  years,  and  some  of  the  subscribing 
witnesses  are  proved  to  be  still  living.  Doe  d. 
Oldham  v.  Wolley,  8  B.  &  C.  22  ;  2  M.  &  R.  195 ; 

3  C.  &  P.  402  ;  S.  P.,  Do€&,  Sjnlshiry  v.  Burdett, 

4  A.  &  E.  1. 

Itf  has  never  been  laid  down  as  a  rule  that  a 

^will  cannot  be  proved  without  examining  all 

the  witnesses,  though  the  practice  has  been  to 

examine  all.    Potcvll  v.   Cleaver,  2  Bro.  C.  C. 

504. 

But  a  party  proving  a  will  in  solemn  form  in 
the  Probate  Court,  is  bound  to  call  at  least  one 
of  the  attesting  witnesses.  Boxcman  v.  Hodgson, 
'^^  L.  J.,  P.  124. 

In  cjiectment  by  the  heir-at-law  against  the 


devisee,  to  prove  the  execution  of  the  will,  it  is 
not  necessary  to  call  the  subscribing  witnesses. 
Doe  d.  Stvtshfiry  v.  Smith,  1  Esp.  391. 

A  will  purported  to  have  been  executed  in 
the  presence  of  two  attesting  witnesses.  One 
was  abroad  and  the  other  in  England.  The 
executors,  who  propounded  the  will,  applied  for 
a  commission  for  the  examination,  de  bene  esse^ 
of  the  second  attesting  witness,  who  was  resident 
in  London,  llic  affidavit  alleged  no  physical 
infirmity  but  described  him  as  an  elderly  person. 
The  court  ordered  the  cofnmission  to  issue,  but 
intimated  that  if  it  was  proposed  at  the  trial  to 
read  the  evidence  taken  under  it,  strict  proof  of 
inability  to  produce  the  witness  would  be  re- 
quired. MePherson  v.  Pamell,  40  L.  J.,  P.  30  ; 
24L.  T.  742;  19  W.  R.  784. 

A  subscribing  witness  to  a  will,  who  swears  to 
the  testator's  insanity,  may  be  contradicted  by 
other  evidence.    Loice  v.  JoUffe,  1  W.  Bl.  365. 

And  see  eases  sub  tit.  Wills,  ante,  col.  1291. 

Deeds.] — ^Where  an  instrument  is  proved  by  a 
copy  as  secondary  evidence,  from  which  it  ap- 
pears that  the  original  was  subscribed  by  an 
attesting  witness,  it  is,  nevertheless,  unnecessary 
to  call  him.  Poole  v.  Warren,  3  N.  &  P.  693  ; 
8  A.  &  E.  582  ;  3  Jur.  23. 

Where  a  title-deed,  under  which  both  parties 
in  ejectment  claim,  comes  out  of  the  possession 
of  the  defendant  upon  notice  to  produce,  it  may 
be  read  against  him  on  behalf  of  the  plaintiff, 
without  calling  the  attesting  witnesses.  Doe  d. 
WiUiams  v.  miliams,  5  N.  &  M.  434  ;  1  H.  & 
W.  574. 

To  Seal  of  Bank.]— To  an  indenture  of  feoff- 
ment by  the  Bank  of  England,  the  seal  of  the 
bank  was  affixed  by  a  paper  wafeied  to  the  in- 
denture, on  which  paper  was  written,  **  Sealed 
by  order  of  the  court  of  directors  of  the  governor 
and  company  of  the  Bank  of  England,  12th  Dec. 
1833,  J.  K.,  secretary :  "—Held,  that  J.  K.  was 
not  an  attesting  witness,  and  that  the  executioit 
of  the  feoffment  might  be  proved  by  the  seal, 
without  calling  J.  E.  Doe  d.  Bank  of  England 
V.  Chambers,  4  A.  &  E.  410 ;  6  N.  &  M.  539  ;  1 
H.  &  W.  749. 

Lease.] — In  an  action  by  a  lessee  against  the 
assignee  of  a  lease,  the  plaintiff  having  prov^ 
the  execution  of  the  counterpart  of  the  lease, 
the  defendant  put  in  the  original  lease,  which 
was  produced  by  a  party  to  whom  he  had  as- 
signed it : — Held,  that  it  was  not  necessar>'  for 
the  plaintiff  to  call  the  subscribing  witness  to 
prove  the  execution  of  the  lease.  Burnett  v. 
Lyneh,  8  D.  &  R.  368  ;  6  B.  A:  C.  589. 

Assignment  of  Goods.]— Whero  a  defendant 
claimed  title  to  goods  under  an  assignment,  and 
in  pursuance  of  notice  produced  it  at  the  trial 
when  called  for  by  the  plaintiffs :— Held,  that 
the  plaintiffs  were  entitled  to  read  it  in  evidence 
without  calling  the  attesting  witness  to  prove 
the  execution,  although  they  impugned  the 
validity  of  the  assignment  on  the  ground  of 
fraud.  Carr  v.  Bnrdiss,  1  C,  M.  &  R.  782  ;  5 
Tyr.  309. 

Partnership  Agreement.]— In  an  action  the 
defence  was,  that  the  plaintiff's  testator  and  the 
defendant  were  partners,  and  that  the  subject- 
matter  of  the  action  was  a  partnership  account. 
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To  prove  the  partnership  the  defendant  called 
for  the  production  of  an  agreement,  purporting 
to  be  by  a  third  person,  with  the  plaintiff's  testa- 
tor and  the  defendant  as  a  firm,  to  do  work  for 
them  : — Held,  that  on  the  production  of  it  by 
the  plaintiff  the  defendant  was  not  entitled  to 
read  it  without  proof  of  its  execution.  Collins 
V.  BayntuH,  4  P.  Jc  D.  544  ;  1  Q.  B.  117  ;  6  Jur. 
530. 

Contra  Spoliatorem.] — It  is  not  necessary  to 
prove  the  execution  of  securities  against  a 
spoliator  or  a  wrongdoer.  Hex  v.  Ellin»y  R.  & 
K.  C.  C.  188  ;  S.  P.,  Delany  v.  Temsan,  3  Bro. 
P.  C.  659. 

Public  Officer.] — Proof  of  execution  is  not 
necessary  where  the  opposite  party  who  produces 
the  deed  is  a  public  officer,  who,  in  the  discharge 
of  his  official  duties,  was  obliged  to  prepare  such 
deed  and  get  it  executed.  Scott  v.  Wait/ttnanj 
3  Stark.  168. 

When  Sabscribing  WitncH  dcnicc  Attesta- 
tion.]— An  attesting  witness  ought  not  to  be 
admitted  to  deny  his  own  attestation.  Ooodtitle 
d.  Alexander  v.  Clayton^  4  Burr.  2224. 

But  if  he  does  deny  having  seen  the  deed 
executed,  other  evidence  of  the  execution  is  ad- 
missible. Talhot  V.  Iloditim,  7  Taunt.  251  ;  2 
Marsh.  527. 


b.    Where  Party  Clalme  an  Interest. 

Sabscribing  Witnesses  Unneeessary.] — In  an 

action  upon  an  agreement  and  a  memorandum 
of  even  date  indorsed  thereon,  to  explain  and 
vary  the  terms  of  the  original  agreement  (which 
was  expressly  referred  to  as  "the  within^men- 
tioned  agreement"),  the  consideration  for  the 
defendants*  promise  >vas  alleged  to  be  the  making 
of  the  agreement  and  memorandum,  and  the  un- 
dertaking on  the  part  of  the  plaintiffs  to  perform 
the  same.  At  the  trial,  the  plaintiffs  called  for 
and  proved  (the  defendants  producing  it)  the 
part  of  the  agreement  and  memorandum  exe- 
cuted by  the  plaintiffs ;  they  then  offered  in 
evidence  the  jjart  executed  by  the  defendants, 
and  after  proving  the  execution  of  the  memo- 
randum indorsed  thereon,  proposed,  without 
calling  or  accounting  for  the  absence  of  the 
subscribing  witness,  to  read  the  original  agree- 
ment. The  judge  rejected  it : — Held,  that  the 
agreement  ought  to  have  been  received,  and  was 
admissible  without  calling  the  attesting  ^tness. 
Fishmongers'  ComjMny  v.  Dinudale^  12  C.  B. 
*57— Ex.  Ch. 

If  a  defendant  calls  on  a  plaintiff  to  produce 
at  the  trial  a  deed  in  his  custody,  to  which  the 
plaintiff  is  a  party,  and  under  which  he  claims  a 
beneficial  estate,  it  is  not  necessary  that  the  de- 
fendant should  call  the  attesting  witness  to 
prove  the  due  execution  of  the  deed  when  pro- 
duced.   Pearce  v.  Hooper ^  3  Taunt.  60. 

It  is  not  necessary  to  prove  the  execution  of  a 
deed,  if  the  adverse  party  claims  under  it ;  and 
this  rule  applies,  where  secondary  evidence  is 
given  of  the  deed.  Doe  d.  Rowlatidson  v.  Wain- 
wrighty  I  N.  &  P.  8  ;  5  A.  &  E.  520  ;  2  H.  &  W. 
391. 

A  party  producing,  at  the  trial  of  a  cause,  a 
deed  which  has  been  some  months  in  his  posses- 
sion, is  not  excused  from  proving  the  execution, 
because  he  received  such  deed  from  the  adverse 


party,  'who  formerly  claimed  a  benefit  under 
it.  Vacher  v.  Cocks,  1  B.  &  Ad.  145  ;  M.  ^  M. 
353. 


c.    After  Notice  to  Produce. 

Kot  Keeessary.J — In  an  action  on  an  inden- 
ture of  apprenticeship,  the  plaintiff  proved  that 
it  was  in  the  possession  of  the  defendant,  to 
whom  he  gave  a  notice  to  produce  it : — Held, 
that,  on  non-production,  parol  evidence  of  its 
contents  might  be  let  in  without  calling  the 
subscribing  witness.  Cooke  v.  Tamttcell,  2  Moore, 
513  ;  8  Taunt.  131. 

Where  a  deed  is  in  possession  of  a  defendant, 
who  has  notice  to  procluce  it,  an  examined  copy 
is  evidence,  without  proof  of  his  execution  of  it. 
Doxon  V.  Haigh,  1  Esp.  409. 

In  an  action  against  the  vendor  of  an  estate, 
to  recover  the  deposit  on  a  contract  for  the  pur- 
chase, if  the  defendant  on  notice  produce  the 
contract,  the  plaintiff  need  not  prove  its  execu- 
tion.   Bradshaio  v.  Bennett ^  1   M.  &  Rob.  143  ; 

5  0.  &  P.  48. 

See  also  as  to  Proof  of  Documents  the  cases 
siiprOf  sub  tit.  Documents  ;  and  infra^  Ex- 
amination OF  Witnesses  {Ojrinion  as  to 
Handwr'tthuj'). 

7.  Impounding  Documents. 

The  judge  at  the  tiial  of  a  cause  cannot  order 
any  paper  to  be  impounded,  which  is  not  given 
in  evidence  ;  it  is  not  enough  that  it  should  be 
in  court  in  the  possession  of  one  of  the  witnesses. 
Rex  V.  Clifford,  1  C.  &  P.  521. 

By  5  &  6  Will.  4,  c.  76,  a  town  clerk  is  required 
to  preserve  in  his  custody  the  voting  papers  used 
at  an  election  of  councillors  for  six  months  after- 
wards. A  criminal  information  having  been 
filed  against  a  town  clerk  for  misconduct  at  such 
an  election,  the  couil  refused  to  direct  that  the 
voting  papers  should  be  impounded  for  the  pur- 
pose of  evidence  against  him,  although  the  six 
months^  custody  of  them  would  expire  before  the 
trial.     Rex  v.  Mcholetts,  6  N.  &  M.  827. 

A  judge  will  not  order  documents  which  have 
been  given  in  evidence  in  a  cause  to  be  im- 
pounded, unless  application  is  made  during  the 
progress  of  the  cause.    Borton  v.  Ockford,  7  C. 

6  P.  547. 


V.     ATTENDANCE  OF  WITNESSES. 

1.  Pbocess. 

a.    Subpoena  generally. 

Form.] — The  name  of  a  witness,  though  not 
in  the  original  subpoena,  may  be  inserted  therein 
at  any  time,  if  the  party  has  been  served  with  a 
copy.     Wakefield  v.  Gall,  Holt,  626. 

Issue  of — ^Time.J — ^Any  party  may  without 
leave  of  the  court  issue  a  subpoena  for  the  exami- 
nation of  a  witness  at  any  stage  of  an  action  ; 
but  the  court  >vill  exercise  a  control  over  this 
privilege  to  prevent  its  being  oppressively  used. 
Raymond  v.  Taj)Son,  22  Ch.  D.  430  ;  48  L.  T.  403 ; 
31  W.  R.  394— C.  A. 

In  an  action  for  the  redemption  of  a  mortgage 
the  usual  judgment  was  obtained  and  the  de- 
fendant, the  mortgagee,  proceeded  to  vouch  his 
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accounts  in  chambers.  The  plaintiff  subpoenaed 
a  solicitor  who  had  acted  for  both  parties  in  the 
mortgage  transactions,  in  order  to  examine  him 
with  respect  to  the  moneys  received  by  him  on 
account  of  both  parties  : — Held,  that  the  plaui- 
tiff  was  entitled  to  issue  the  subpoena  and  to 
examine  the  witness.    lb. 

Place  of  Trial.] — In  order  to  bring  a  party  into 
contempt  for  not  attending  as  a  witness  at  a  trial 
at  the  sittings  in  obedience  to  a  subpoena,  the 
writ  must  specify  the  place  at  which  the  cause  is 
to  be  tried,  viz.,  Westminster  Hall  or  Guildhall. 
Milsm  V.  Day,  3  M.  &  P.  333. 

A  subpoena  required  the  attendance  of  a  wit- 
ness in  Westminster  Hall,  the  nisi  prius  sittings 
being  held,  during  term,  in  a  detached  building, 
callS  Westminster  Sessions  House : — Held,  that, 
notwithstanding  the  apparent  inconsistency  of 
the  writ,  an  attachment  might  be  granted  for 
disobedience  to  it,  by  reason  of  the  witness 
neglecting  to  appear  at  the  Nisi  Prius  Court, 
there  being  notices  affixed  to  the  walls  of  the 
court  in  Westminster  Hall,  directing  witnesses  to 
proceed  to  the  sessions  house.  Chapman  v.  DavU^ 

1  D.,  N.  S.  239  ;  4  Scott,  N.  R.  319  ;  3  M.  &  G. 
609. 

Bate.] — A  subpoena,  tested  the  9th  May,  and 
served  on  the  19th,  required  the  witness  to  appear 
"on  Monday,  the  21st  day  of  March  instant." 
The  court  refused  to  set  aside  the  service.  Pa^e 
V.  Carew,  1  C.  &  J.  614. 

But  refused  to  grant  an  attachment  against  a 
witness  for  not  obeying  a  subpoena  dated  on  the 
18th  June,  calling  on  him  to  attend  the  trial  on 
the  2nd  July,  but  which  subpoena  was  not  served 
until  the  3rd,  as  the  subpoena  and  service  were 
inconsistent  with  each  other.  Alexander  v. 
DijPQH,  1  Moore,  387  ;  1  Bing.  366. 

A  subpoena  requiring  the  party  to  attend  the 
trial  of  a  cause  on  the  commission-day  extends  to 
the  whole  assizes,  and  it  need  not  go  on  to  require 
his  attendance  "from  dav  to  day  until  the  cause 
is  tried."  Scholes  v.  Hilton,  10  M.  &  W.  15  ;  2 
D.,  N.  S.  229. 

A  subpoena  tested  in  vacation  is  a  void  writ. 
JEdgell  v.  Curling,  8  Scott,  N.  R.  663  ;  2  D.  &  L. 
600  ;  7  M.  &  G.  958  ;  14  L.  J.,  C.  P.  271 ;  9  Jur. 
111. 

Be-Sealing.  ] — If  a  cause  appointed  for  one 

sitting  is  made  a  remanet,  the  subpoena  must 
be  re-sealed  and  re-ser\'ed.  Sydenham  v.  RaTid, 
3  Dougl.  429. 

A  witness  is  not  bound  to  obey  a  subpoena 
altered  by  the  attorney  from  the  sittings  for 
which  it  was  originally  sued  out  to  a  subsequent 
sittings  without  being  re-sealed.  Barber  v.  Wood, 

2  M.  &  Rob.  172. 

Irregnlarity  of  Service.] — A  witness  who  has 
attended  to  be  examined  in  pursuance  of 
a  subpoena  oannot  then  refuse  to  be  ex- 
amined, on  the  ground  of  irregularity  in  the 
service  of  the  subpoena.  Wisden  v.  Wisden,  6 
Hai-e,  549. 

To  Lunatic.] — ^A  lunatic  may  be  brought  up 
by  habeas  corpus  ad  justiticandum,  on  an  affi- 
davit that  he  is  not  a  dangerous  lunatic,  and  is 
in  a  fit  state  to  be  brought  up.  Frnnrll  v.  Taif, 
5  Tyr.  218  ;  1  C,  M.  &  R.  584. 


b.  Witness  in  Scotland  or  Ireland. 

Powers  of  Chancery.] — The  Court  of  Chancery 
has  power,  under  17  &  18  Vict.  c.  34,  and  21  & 
22  Vict.  c.  27,  8.  3,  to  direct  the  issuing  of  a 
subpoena  ad  testificandum  to  witnesses  residing 
in  England  or  Scotland,  commanding  them  to 
attend  the  trial  of  questions  of  fact  directed  in 
any  proceedings  in  that  court  to  be  tried  by  a  jury 
before  itself.  Underwood  v.  JDarracott,  8  Ir.  R., 
£q.  348. 

The  affidavit  on  which  the  application  for  such 
a  writ  is  founded  must  disclose  facts  to  shew  that 
the  attendance  of  the  witness  is  reasonably  neces- 
sary.    lb. 

Under  17  ft  18  Vict  c.  84.]— A  rule  under  this 
statute,  for  a  subpoena  ad  testificandum  to  a  wit- 
ness not  within  the  jurisdiction  of  the  court  is 
absolute  in  the  first  instance.  Read  man  v. 
Broers,  1  Jur.,  N.  S.  1052. 

A  plaintiff,  resident  in  Ireland,  may  be  oom- 
pelled  by  a  subpoena  ad  testificandum,  issued  on 
the  part  of  the  defendant,  to  attend  at  the  trial 
of  a  cause  in  the  country.  Harris  v.  Barber,  25 
L.  J.,  Q.  B.  98. 

But  the  court  refused  an  order  for  a  sub|XBna 
for  the  attendance  at  the  trial  of  a  witness 
resident  in  Scotland,  on  the  ground  that  the 
affidavit  did  not  shew  the  nature  of  the  action, 
nor  what  the  evidence  wanted  was.  Allen  v. 
Hamilton  ^Buke),  2  L.  R.,  C.  P.  630  ;  15  W.  R. 
866. 


c.  Prisoners. 

Application,  how  made.] — The  application  for 
a  habeas  corpus  ad  testificandum  should  be  made 
to  a  judge  at  chambers,  and  not  in  court.  Browne 
v.  Oisboms,  2  D.,  N.  S,  968  ;  12  L.  J.,  Q.  B.  297  ; 
7  Jur.  328. 

Before  16  &  17  Vict.  c.  30,  s.  9,  a  rule  for 
bringing  up  a  defendant  from  criminal  custody 
on  a  habeas  corpus  ad  testificandum  was  nisi 
only  in  the  first  instance.  Rex  v.  Pilgrim^  4  D» 
P.  C.  89. 

When  Brought  np.]— The  court  will  not  grant 
a  habeas  corpus  ad  testificandum  to  bring  up  a 
prisoner  of  war.    Fttrley  v.  Xevmham,  2  Dougl. 

Or  a  prisoner  in  custody  for  high  treason. 
Lanyston  v.  Cottim,  Peake's  Add.  Cas.  21. 

The  court  granted  a  habeas  corpus  ad  testifi- 
candum to  bring  up  a  prisoner  in  criminal  cus- 
tody, to  give  evidence  before  an  arbitration. 
Maraden  v.  Orerbury,  18  C.  B.  34  ;  25  L.  J.,  C.  P. 
200. 

So  where  the  witness  was  in  execution  for  a 
debt.  Grahum  v.  Glover,  5  El.  &  Bl.  591 ;  26  L, 
J.,  Q.  B.  10 ;  2  Jur.,  N.  S.  160. 

The  writ  is  grantable  at  common  law  in  the 
case  of  an  execution  debtor.  Geery  v.  Hopkins, 
2Ld.  Raym.  851. 

But  the  court  refused  a  habeas  corpus  ad  testi- 
ficandum to  bring  up  a  prisoner  in  execution, 
where  the  application  appeared  to  be  a  mere 
contrivance.    Rex  v.  Barbage,  8  Burr.  1440. 

Before  House  of  Commons.] — A  habeas  corpus 
ad  testificandum  issued  to  bring  up  a  prisoner  to 
give  evidence  before  an  election  committee  of 
the  House  of  Commons,  on  an  affidavit  of  service 
of  a  rule  to  shew  cause  on  the  different  persons 
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concerned,  and  no  cause  shewn.    Pricey  In  re^  4 
East,  587 ;  1  Smith,  284  ;  S.  />.,  Pilgrim,  In  re, 

1  H.  &  W.  819  ;  3  A.  &  E.  485. 

Costs.] — ^A  party,  who  brought  two  actions, 
sacceedeid  in  one  and  failed  in  the  other.  The 
plaintiff,  being  a  prisoner  under  the  Insolvent 
Debtors  Act,  was  brought  up  to  give  evidence  by 
habeas  corpus  ad  testificandum,  but  was  only 
examined  m  the  cause  in  which  he  failed  : — 
Held,  that,  on  taxation  of  his  costs  in  the  cause 
in  which  he  succeeded,  the  plaintiff  was  entitled 
to  the  costs  of  the  habeas  corpus.  Griffin  y, 
IIo$kyn9, 1  H.  &  N.  95  ;  2  Jur.,  N.  S.  475. 

d.  Crown  Oi&ce. 

AttMhment.] — The  court  can  attach  a  person 
for  contempt  in  disobeying  a  subpoena  from  the 
crown-office,  requiring  him  to  attend  before 
justices  at  petty  sessions.    Reg,  v.   Oreenaway^ 

2  New  Sess.  Cas.   103  ;  7  Q.  B.  126  ;  14  L.  J., 
M.  C.  190  ;  9  Jur.  1009. 

It  is  no  objection  to  granting  an  attachment 
against  a  party  for  disobeying  a  crown-office 
subjxBna  requiring  him  to  appearbefore  justices, 
to  give  evidence  concerning  the  place  of  the  last 
legal  settlement  of  A.,  that  it  is  not  stated  in  the 
subpoena  or  shewn  by  the  affidavit  that  one  of  the 
justices  was  of  the  quorum. '  lirff.  v.  Viekery,  3 
New  Sess.  Cas.  193  ;  12  Q.  B.  478  ;  17  L.  J.,  M. 
C.  129  ;  12  Jur.  581. 

<* Parte"  of  the  Kingdom.]— In  45  Geo.  3,  c. 
92,  s.  3,  for  enforcing  the  appearance  of  persons 
served  with  a  subpoena  in  one  part  of  the  United 
Kingdom,  to  give  evidence  in  another  in  criminal 
prosecutions,  the  **  parts  "  signified  are  England, 
Scotland,  and  Ireland.  Rcjc  v.  Brotcntll^  1  A.  & 
£.  598. 


e.  lastdnff  firom  duarter  SessioiiB. 

The  Court  of  K.  B.  has  no  power  to  grant  an 
attachment  against  a  witness  for  disobeying  a 
subpoena  issued  out  of  the  court  of  quarter  ses- 
sions.   Rex  V.  Roovif  3  N.  &  M.  725. 

Where  a  person  has  been  served  with  a  sub- 
poena, not  issued  from  the  crown-office,  to  appear 
and  g^ve  evidence  at  quarter  sessions,  and  makes 
default,  the  Court  of  King's.  Bench  cannot  attach 
him  for  contempt,  either  by  its  general  authority 
or  by  virtue  of  45  Geo.  3.  c.  92,  s.  3.  Rex  v. 
Rroumall,  1  A.  &  E.  598. 

2.  Sebvice. 

Method  of.] — ^A  copy  of  the  subpoena  must  be 
delivered  personally  at  the  time  of  service. 
Tluvrpe  v.  GUbome,  II  Moore,  55. 

If  the  original  writ  of  subpoena  requires  the 
witness  to  appear  on  the  27th  of  May,  and  the 
et>py  served  requires  him  to  appear  on  the  24th, 
an  attachment  for  disobedience  cannot  be  ob- 
tained.   Doe  d.  Clarke  v.  Thomson,  9  D.  P.  0.  948. 

The  original  subpoena  should  be  shewn  to  the 
party  subpoenaed  at  the  time  the  copy  of  it  is 
served,  or  an  attachment  will  not  lie  against  him 
for  disobedience.  Watlsworth  v.  Marshall,  3 
Tyr.  228  ;  1  C.  &  M.  87  ;  ^.  P.,  Rex  v.  SoUman, 
1  D.  P.  C.  618  ;  Pitcher  v.  King,  2  D.  &  L.  755  ; 
14  L.  J.,  Q.  B.  99  ;  9  Jur.  348. 

Even  though  the  party  serving  it  was  not  asked 
to  produce  it.    Ih, 


Or  even  when  the  witness,  being  an  attor- 
ney, has  previously  evaded  the  service  of  such 
subpoena.  Smith  v.  TruMcott,  6  M.  &  G.  267  ; 
1  D.  &  L.  530 ;  6  Scott,  N.  R.  808  ;  13  L.  J.,  C. 
P.  336. 

A  subpoena  ad  testificandum  may  be  served  on 
a  party  m  a  court  of  justice,  and  while  a  trial  ia 
going  on.  Poole  v.  Gould,  1  H.  &  N.  99  ;  25  L. 
J.,  Ex.  250. 

Difficulty  in  serving  a  subpoena  will  not  dis^ 
pensc  with  the  necessity  of  personal  service,  un- 
less it  is  sworn  that  the  person  keeps  out  of  the 
way  to  avoid  personal  service.  IJame*  v.  WtU 
Uams,  1  D.  P.  C.  615. 

Beasonablo  Time.] — Whether  a  subpoena  has 
been  served  in  reasonable  time  before  the  trial, 
is  matter  for  the  court.  Barber  v.  Wood,  2  M. 
&  Rob.  172. 

Service  on  a  person  living  close  to  the  place  of 
trial  at  half-past  eleven  o'clock  in  the  morning 
for  a  cause  called  on  at  two  o'clock  is  not  Buffi-> 
cient  time.    lb. 

The  question  as  to  whether  a  subpoena  ad  testi- 
ficandum is  served  within  a  reasonable  time, 
depends  upon  the  circumstances  of  each  parti- 
cular case  ;  therefore,  where  a  person  was  served 
at  twelve  o'clock,  while  standing  on  the  steps  of 
the  court-house,  and  was  told  the  trial  would 
come  on  the  same  day,  which  it  did,  at  five 
o'clock : — Held,  that  the  service  was  sufficient. 
Maunsell  v.  Ainsworth,  8  D.  P.  C.  869  ;  1  H. 
&  W.  5. 

3.  SUBPOSKA  DUCES  TEGCJM. 

a.  Generally. 

Xffeet  of.] — A  subpoena  duces  tecum,  without 
being  ad  testificandum  also,  is  good;  and  the 
party  is  bound  to  obey  it  by  producing  the  docu- 
ment, and  is  not  thereby  made  a  witness.  Beam 
V.  Mouley,  2  D.  P.  C.  364. 

MuBt  bo  Speeifio.] — A  subpoena  duces  tecum 
must  distinctly  specify  what  is  required  to  be 
produced.  A  general  production  of  documents 
cannot  be  enforced  against  a  witness  by  subpoena 
duces  tecum.  Lee  v.  AngaSj  35  L.  J.,  Ch.  373  ; 
14  L.  T.  324  ;  14  W.  R.  667. 

PotfibilityofComplianee — ^Doeuments  belong- 
ing to  Third  Party.] — ^The  court  refused  to  grant 
an  attachment  against  a  witness  for  disobedience 
of  an  order  of  the  district  prothonotary  of  the 
Court  of  Pleas  at  Lancaster,  and  of  an  arbi- 
trator, which  required  the  witness  to  produce 
before  the  latter  in  London  a  large  number  of 
books  and  documents  belonging  to  a  railway 
company  in  Lincolnshire,  of  which  he  was  the 
secretary  and  solicitor,  and  which  the  directors 
(who  were  no  parties  to  the  reference)  refused  to 
allow  him  to  bring.  Crowther  v.  Appleby,  9 
L.  R.,  C.  P.  23  ;  43  L.  J.,  C.  P.  7  ;  29  L.  T.  580 ; 
22  W.  R.  265. 

ICateriality.] — It  is  not  competent  for  a  person 
served  with  a  subpoena  to  shew  that  the  instru- 
ment he  was  required  to  produce  was  immaterial 
in  the  cause,  in  answer  to  a  rule  for  an  attach- 
ment.   Doe  d.  Butt  V.  Kelly,  4  D.  P.  C.  273. 

Power  of  Court  of  Chancery.] — ^The  Court  of 
Chancer}-'  has  no  power  to  issue  a  subpoena  duces 
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tecum  to  a  witness  residing  out  of  the  jurisdic- 
tion to  produce  documents  upon  the  hearing  of 
:a  claim  m  chambers.  Power  v.  Webberj  10  Ir.  R.. 
JEq.  188. 

Privilege.] — The  writ  of  subpoena  duces  tecum 
18  of  compulsory  obligation  on  a  witness  to  pro- 
<luce  papera  thereby  demanded,  which  he  has 
in  his  possession,  and  which  he  has  no  lawful 
or  reasonable  excuse  for  withholding ;  of  the 
validity  of  which  excuse  the  court  and  not  the 
witness  is  to  judge.  Am^/  v.  Laug^  9  Kast,  473 ; 
€  Esp.  116  ;  1  Camp.  16, 180,  a. 

Where  an  attorney  of  a  person,  not  a  party  to 
the  action,  brought  a  book  into  couH  in  obedi- 
•ence  to  a  subpoena  duces  tecum,  but  refused  to 
produce  it,  on  the  ground  of  his  client's  privi- 
lege, and  the  client,  being  present  as  a  witness 
under  a  subpoena,  also  objected  to  its  production  : 
— Held,  that  secondary  evidence  might  be  given 
•of  the  contents  of  the  book,  although  the  client 
has  not  been  served  with  a  subpoena  duces  tecum. 
Xewto7i  V.  Chnplin,  10  C.  B.  356  ;  19  L.  J.,  C.  P., 
574  ;  14  Jur.  1121  ;  8,  P.,  Hihherd  v.  Knight,  2 
Ex.  11  ;  17  L.  J.,  Ex.  119. 

A  man  served  with  a  subpoena  duces  tecum 
•cannot  be  compelled  to  produce  an  instrument 
i>y  virtue  of  which  he  committed  a  trespass. 
Jlili'ii  V.  Dawion,  Peake's  Add.  Cas,  54 ;  1  Esp. 
405. 

A  witness  called  on  his  subpoena  duces  tecum, 
who  objects  to  the  production  of  documents,  has 
no  right  to  have  the  question  of  his  liability  to 
produce  argued  by  counsel.  Doe  d.  RowcUffe  v. 
JCgrenumt  (.Earl),  2  M.  &  Rob.  386. 

Wliat  Persons.] — In  ejectment  by  a  tenant  in 
tail  against  a  lessee  holding  under  a  lease  with 
warranty,  granted  by  a  prior  tenant  for  life 
under  a  power  to  make  leases,  to  recover  posses- 
iiion,  on  the  gi'ound  that  the  lease  was  not  a  due 
•exercise  of  the  power,  the  executors  of  the 
ileceased  grantor  are  not  privileged  from  pro- 
ducing in  evidence,  under  a  subpoena  duces 
tecum  from  the  plaintiff,  to  prove  seisin  in  the 
tenant  for  life,  books  containing  notices  by  the 
stewaixi  of  the  deceased  grantor,  charging  him- 
self with  receipt  of  rent  for  the  premises.  Doe  d. 
Wyndham  v.  Date,  3  Q.  B.  609  ;  6  Jur.  990. 

An  overseer  of  a  parish  is  bound  by  a  subpoena 
duces  tecum,  at  the  instance  of  another  parish, 
to  attend  as  a  witness,  and  bring  the  rate-books 
of  the  parish  with  him,  before  justices,  on  an 
inquiry  touching  the  settlement  of  a  pauper. 
Meg.  V.  Oreenaway,  7  Q.  B.  126  ;  14  L.  J.,  M.  C. 
f90 ;  9  Jur.  1009. 

So,  also,  is  the  attorney  for  the  parish.    lb. 

An  attorney  and  steward  of  a  loid  of  a  borough 
is  bound  to  pixduce  under  a  subpoena  duces  tecum 
public  documents  relating  to  the  borough,  but 
he  is  not  bound  to  produce  documents  relating 
to  the  loi*d'8  interest  in  the  borough.  Jlex  v. 
Woodley,  I  M.  &  Rob.  390. 

What  Deeds.] — In  an  ejectment  by  devisees, 
it  appeared  that  the  defendant  had  mortgaged 
the  premises  to  B.,  and  had  given  him  the  will. 
At  the  trial  B.  was  subpoenaed  to  produce  it,  and 
he  declined  doing  so,  as  it  was  part  of  his  title  : 
— Held,  that  B.  was  not  bound  to  produce  the 
will,  and  that  secondary  evidence  of  the  con- 
tents was  not  admissible.  Doe  d.  Dowdier  v. 
<)ioefi,  8  C.  &  P.  1 10. 

A  witness  is  not  bound  to  produce,  in  obedi- 


ence to  a  subpoena,  a  will,  which  he  holds  as 
attorney  for  a  devisee  claiming  under  it.  Doe  d. 
Carter  v.  James.  2  M.  &  Bob.  47. 

A  judge  will  not  compel  a  witness  to  produce 
a  document  under  a  subpoena  duces  tecum,  if,  as 
against  the  party  asking  its  production,  the  wit- 
ness has  a  lien  on  the  document  which  is  called 
for.  Xeinj)  v.  Xing,  Car.  &  M.  396  ;  2  M.  &  Rob. 
437.  But  see  it^a,  Fowler  v.  Fowler,  50  L.  J., 
Ch.  686. 

A  person's  having  a  lien  upon  a  document  is 
no  objection  to  his  producing  it  on  a  trial ;  but 
if  he  fears  that  it  may  be  abstracted,  the  judge 
will  allow  him  to  stand  by  the  witness  while  the 
witness  is  examined  respecting  it.  Thompson,  v. 
Mosl&y,  6  C.  &  P.  501. 

Delivery  of  Doonment  to  Party  in  AetioiL 
after  Serviee  of  Sabpoena.] — Where  a  letter  has 
been  written  by  the  plaintiff  to  a  witness,  and  the 
witness  has  had  a  subpoena  duces  tecum,  but  has 
delivered  the  letter  to  the  plaintiff  after  action 
brought,  and  he  refuses  to  produce  it,  parol  evi- 
dence of  its  contents  is  admissible.  Leeds  v. 
Cook,  4  Esp.  256. 

Seeondary  Eyidence— Person  not  Party  to 
Salt  not  Producing.] — A  person  not  a  paity  to  a 
cause,  served  in  due  time  with  a  subpoena  duces 
tecum,  to  produce  a  document  at  the  trial,  with- 
out any  legal  excuse  disobeyed  it,  and  did  not 
produce  •  the  document : — Held,  that  secondary 
evidence  of  its  contents  was  not  admissible.  Beg. 
V.  Llanfaethly,  2  El.  &  Bl.  940  ;  2  C.  L.  R.  230  ; 
23  L.  J.,  M.  C.  33. 

Swearing  Witness.] — A  witness  who  appears 
to  produce  a  document  under  a  subpoena  duces 
tecum,  may  be  compelled  to  produce  it  without 
being  sworn.  Perry  v.  CNbson,  3  N.  &  M.  462 ; 
1  A.  &  E.  48 ;  S.  P.,  Davies  .v.  Dale,  M.  &  M. 
614  ;  Summers  v.  Moselcy,  2  C.  &  M.  477  ;  4  Tyr. 
158. 

Where  a  pereon  called  only  to  produce  a  docu- 
ment is  sworn  as  a  witness  by  mistake,  and 
a  question  is  put  to  him  which  he  does  not 
answer,  the  opposite  party  is  not  entitled  to 
cross-examine  him.  Rush  v.  tknith,  1  C,  M.  & 
R.  94  ;  2  D.  P.  C.  687  ;  4  Tyr.  675. 

b.  In  Case  of  Solioiton. 

Lien.] — In  an  action  by  a  married  woman 
against  her  husband  and  the  trustees  of  her 
marriage  settlement,  the  solicitor  who  prepared 
the  settlement  was  called  as  a  witness  for  the 
plaintiff,  and  required  to  produce  the  settlement 
under  a  subpoena  duces  tecum.'  The  solicitor 
objected  to  produce  it  on  the  ground  that  it  had 
not  been  paid  for,  and  asserted  a  general  lien  on 
it.  The  settlement  was  prepared  on  the  in- 
structions of  the  wife  in  contemplation  of  her 
marriage  in  1873  ;  i.e.,  between  the  dates  of  the 
Married  Women's  Property  Act,  1870,  and  the 
Amendment  Act,  1874  : — Held,  that  the  solicitor 
was  bound  to  produce  it.  Fmcler  v.  Ftncler, 
50  L.  J.,  Ch.  686  ;  44  L.  T.  799  ;  29  W.  R. 
800. 

A  deed  containing  a  recital  alleged  to  be  ma- 
terial to  a  defendant  in  a  suit,  was  in  the 
custody  of  the  solicitor  of  some  of  the  parties  to 
the  deed,  and  he  claimed  a  lieu  on  it  m  respect 
of  the  costs  of  its  preparation.  On  his  being 
called  as  a  witness  by  the  defendant,  who  was 
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not  his  client  or  party  to  the  deed  to  produce  it : 
— Held,  that  he  could  not  refuse  to  do  so  by 
reason  of  his  lien.  IIo2)e  v.  Liddell^  7  De  G.,M. 
^  G.  331. 

Where  a  deed  is  in  the  hands  of  an  attorney, 
who  holds  it  not  merely  as  attorney,  but  as  a  se- 
curity for  money  owing  to  him  from  his  client, 
And  the  attorney,  being  called  on  a  subpoena 
duces  tecum,  refuses  to  produce  the  deed  on  the 
ground  of  his  own  lien,  the  party  calling  for  the 
production  of  the  deed  is  entitled  to  give  se- 
condary evidence  of  its  contents.  Dot  d.  Gilbert 
V.  Rms,  7  M.  &  W.  102  ;  8  D.  P.  C.  389  ;  4  Jur. 
321. 

A  solicitor  is  not,  on  the  ground  of  his  lien  on 
documents  of  a  bankrupt  in  respect  of  profes- 
sional services  before  the  bankruptcy,  entitled 
to  refuse  to  produce  such  documents  for  examina- 
tion by  the  trustee.  Toleman  and  Ewfland^  In 
re.  Bramble,  Rt  parte,  13  Ch.  D.  885  ;  42  L.  T. 
413  ;  28  W.  R.  676. 

Privilei^.] — An  attorney,  who  has  in  that 
character  received  papers  from  a  client,  cannot 
be  called  to  produce  them  in  a  cause,  although 
he  does  not  act  therein  as  the  attorney  of  the 
party.    Parker  v.  Yate*,  12  Moore,  520. 

A  vendor  had  a  draft  of  conveyance  made  by 
his  own  attorney,  from  which  the  deeds  were 
afterwards  prepared.  The  attorney  was  paid  for 
this  business  by  the  vendor  and  purchaser  in 
moieties,  by  agreement,  but  the  latter  employed 
an  attorney  on  his  own  part  to  look  over  the 
draft.  It  remained  afterwards  with  the  ven- 
dor's attorney  : — Held,  that  such  draft  was  con- 
fidentially deposited  with  the  latter,  by  the  pur- 
chaser as  well  as  the  vendor,  and  could  not 
be  produced  on  a  trial  against  the  interest  of 
the  purchaser's  devisees,  though  with  the  con- 
sent of  the  vendor  and  his  attorney.  Doe  d. 
atrode  V.  Seaton,  2  A.  &  E.  171  ;  4  N.  &  M.  81. 

By  an  order  of  the  Court  of  Chancery  made 
in  a  suit  depending  between  a  lessee  and 
lessor,  the  lease  was  deposited  in  the  hands  of 
the  lessor's  attorney,  the  lessee  being  at  liberty 
to  inspect  the  same.  Upon  ejectment  brought 
by  the  lessee  against  the  tenant  in  possession  : — 
Held,  that  the  attorney  of  the  lessor  was  bound 
to  produce  the  lease,  it  not  being  part  of  the 
lessor's  title.  Doe  d.  Courtail  v.  Thomas,  9  B. 
&  C.  288  ;  4  M.  &  R.  218. 

A  party  who  is  protected  from  producing  a 
deed  at  nisi  prius,  on  the  ground  that  he  holds 
it  as  a  trustee  for  one  of  the  parties,  is  not  com- 
pellable to  disclose  the  contents  of  it.  Davien  v. 
Waters,  9  M.  &  W.  608  ;  1  D.,  N.  S.  651. 

An  attorney  for  a  party  in  a  cause  is  not 
bound  to  state  the  contents  of  a  deed,  of  which 
he  iirst  obtained  a  knowledge  by  having  obtained 
and  read  it,  at  the  suggestion  of  his  counsel,  at 
the  consultation  in  the  cause,    lb. 

An  attorney  subpoenaed  to  produce  a  docu- 
ment at  a  trial  may,  in  his  discretion,  refuse  to 
produce  it,  on  the  ground  that  it  has  been  in- 
trusted to  him  by  a  client.  He  is  neither 
bound  to  produce  it  nor  to  answer  a  question 
with  respect  to  its  nature  ;  and  the  judge  ought 
not  to  examine  it  to  see  whether  it  is  a  docu- 
ment which  ought  to  be  withheld.  Volant  v. 
8oyer,  13  C.  B.  231 ;  22  L.  J.,  C.  P.  83. 

But  an  attorney,  although  he  has  received  a 
document  from  his  client,  is  not  privileged  from 
answering  a  question  put  for  the  purjwse  of 
letting   in    secondary   evidence,    whether    the 


document  is  in  his  ix)ss€ssion.  Coates  v.  Birch, 
1  G.  &  D.  647  ;  2  Q.  B.  252  ;  1  D.,  N.  S.  540  ; 
5  Jur.  540. 

To  let  in  Secondary  Evidence.] — In  an  action 
against  a  mortgagor,  the  attorney  of  the  mort- 
gagee, who  has  the  mortgage  deed,  cannot  be 
compelled  to  pixxiuce  it,  if  he  objects  to  do  so, 
nor  can  he  be  compelled  to  give  evidence  of  its 
contents ;  but  he  may  be  asked  for  what  purpose 
the  money  was  raised  ;  and  secondary  evidence 
may  be  given  of  the  contents  of  the  mortgage 
deed.     Slarston  v.  Downes,  4  N.  &  M.  861  ;  1 

A.  &  E.  31 ;  6  C.  &  P.  381. 

To  Identify.] — Action  on  a  covenant  in  a 
lease  by  assignee  of  the  reversion.  The  plain- 
tiff put  in  a  conveyance  to  him  of  the  rever- 
sion, subject  to  mortgage  debts.  The  defendant, 
in  order  to  prove  that  the  legal  estate  was  out 
of  the  plaintiff,  by  reason  of  the  conveyance  of 
the  reversion  having  been  made'  subject  to  a 
mortgage,  called  the  attorney  of  a  person  to 
whom  the  mortgage  had  been  tran^erred,  to 
produce  the  mortgage  deed,  under  a  subpoena 
duces  tecum.  The  attorney  objected,  and  stated 
that  he  had  been  instructed  by  his  client  not 
to  produce  it.  The  attorney  for  the  original 
mortgagee  was  then  called  to  give  secondary 
evidence  of  its  contents.  He  had  a  draft  of  a 
mortgage,  but  did  not  know  whether  it  was  a 
copy  of  the  deed  in  question,  unless  he  knew 
what  that  deed  was.  The  judge  ordered  the 
first  witness  to  produce  the  deed»  and  to  allow 
the  second  witness  to  look  at  the  indorsement, 
upon  which  he  identified  it  as  the  deed  of  which 
the  draft  was  a  copy,  and  gave  secondary  .evi- 
dence of  its  contents  : — Held,  that  the  privilege 
of  the  client  was  not  violated  by  requiring  the 
attorney  to  shew  the  indorsement  on  the  deed, 
for  the  purpose  of  enabling  the  witness  to  iden- 
tify it.  Phelps  V.  Prew,  3  El.  &  Bl.  430 ;  2  C. 
L.  R.  1422  ;  23  L.  J.,  Q.  B.  140  ;  18  Jur.  249. 

Waiver.] — An  attorney  cannot  be  compelled 
by  the  court  to  disclose  the  contents  of  a  client's 
deed  in  his  possession ;  but  if  he  does  so  wil- 
lingly, the  evidence  may  be  received.  JUbberd 
V.  XnigJtt,  2  Ex.  11  ;  17  L.  J.,  Ex.  119  ;  12  Jur. 
162. 

In  ejectment  by  a  rector  to  recover  land  as 
parcel  of  the  glebe,  a  book  describing  the  lands 
subject  to  tithes,  and  a  map  of  the  glebe,  worc 
produced  by  an  attorney  and  solicitor,  who  had 
been  employed  by  J.,  the  preceding  rector,  who 
was  also  owner  of  the  advowson,  to  collect  the 
tithes,  and  afterwards  to  sell  the  advowson.  The 
book  was  given  to  him  for  the  former  purpose, 
the  map  with  a  view  to  the  sale.  The  heir 
and  the  executors  of  J.  authorized  him  to  pro- 
duce them.  The  advowson  was  sold  to  A.,  who 
had  presented  the  lessor  of  the  plaintiff  : — 
Held,  that  the  map  was  not  a  privileged  com- 
munication ;  and  that  if  it -was,  the  privilege 
had  been  waived.  Doe  d.  Marriott  v.  IlcrK 
ford  iMarquis^,  19  L.  J.,  Q.  B.  526  ;  13  Jur. 
632. 

Interest] — Where  an  attorney  holds  a  docu- 
ment for  a  client,  he  cannot  be  compelled  to 
produce  it  by  a  person  who  has  an  equal  interest 
in  it  with  his  client.    Newton  v.  Chaplin,  10  C. 

B.  356. 

After  a  Kotiee  to  Produce.] — If,  upon  notice 
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given  to  the  attorney  of  a  partj  to  produce  a 
document  in  his  possession,  he  neglects  so  to  do, 
he  cannot  be  called  as  a  witness  to  prove  its 
contents.  £oth4fmley  v.  Unbomtj  Peake's  Add. 
Cas.  101. 

But  he  may  be  asked  whether  he  has  that 
document,  in  order  to  let  in  secondary  evidence 
of  it,  if  it  is  not  produced.  JSeran  v.  Waters, 
M.  &  M.  235  ;  3  C.  &.  P.  520. 

If  an  attorney  for  a  person  not  a  party  to  an 
action,  having  refused  at  the  trial  to  produce  a 
deed  belonging  to  his  client,  is  directed  by  the 
judge  to  give  parol  evidence  of  the  contents,  the 
parties  to  the  action  have  no  right  to  object  to 
such  evidence  going  to  the  jury,  even  upon  the 
supposition  that  the  judge  acted  erroneously. 
Marston  v.  Doicne».  1  A.  £:  E.  31  ;  4  N.  &  M. 
861  ;  6  C.  &  P.  381.  ' 

Where  a  notice  has  been  given  to  produce  a 
deed,  but  which  notice  cannot  be  proved,  the 
attorney  for  the  other  party  cannot  be  called 
upon  to  produce  it,  he  having  admitted  a  receipt 
of  the  notice.  Read  v.  Pas^eVy  1  Esp.  216  ; 
Peake,  231. 

The  attorney  for  the  opposite  party  cannot  be 
asked  whether  he  has  witti  him  a  rule  of  court 
relating  to  the  cause,  with  a  view  to  give  se- 
condary evidence  of  the  rule,  no  notice  to  pro- 
duce or  subpcena  duces  tecum  having  been 
served.     Cook  v.  Ilearn,  1  M.  &  Rob.  20. 

4.  Expenses  and  Conduct  Money. 
a.  Tender  and  Payment. 

Kecesfity  ol] — A  subpoena  without  a  tender 
of  expenses  will  not  bring  a  witness  into  con- 
tempt, though  he  comes  to  the  assizes  and  re- 
fuses to  be  sworn.  Bowlet  v.  Johnson,  1  W.  Bl. 
36. 

The  court  will  not  grant  an  attachment  against 
a  witness  for  not  obeying  a  subpoena  to  attend  at 
a  trial  unless  the  whole  expenses  of  the  journey, 
and  of  the  necessary  stay  at  the  place  of  trial, 
arc  tendered  at  the  time  of  serving  the  subpoena. 
Fuller  V.  Prentice,  1  H.  Bl.  49  ;  S,  P.,  AshUm 
V.  Uaigh,  2  Chit.  201. 

No  conduct-money  need  be  tendered  to  a  wit- 
ness in  town  in  a  town  cause.  Jacob  v.  7/w?i- 
gate,  3  D.  P.  C.  457. 

What  Szpenies.] — A  witness  was  taken  to 
the  assizes,  and  thei'e  kept  at  the  plaintiffs*  ex- 
pense until  the  day  of  trial,  when  she  refused 
to  go  into  court  without  first  being  paid  a  cer- 
tain sum  : — Held,  that,  to  entitle  the  plaintiffs 
to  move  for  an  attachment  against  the  witness 
for  not  attending  pursuant  to  her  subpoena,  they 
were  bound  to  shew  that  a  reasonable  sum  had 
been  tendered  to  the  witness  for  her  conveyance 
home.  Nctoton  v.  JIarland,  1  Scott,  N.  R.  502  ; 
1  M.  &  G.  966  ;  9  D.  P.  C.  16  ;  1  W.  P.  C.  53  ;  4 
Jur.  992. 

An  auctioneer  must  be  tendered  his  reason- 
able expenses  as  a'  professional  witness,  and  al- 
though sworn  he  may  refuse  to  answer  till  they 
have  been  tendered  him.  Worlting  Mrn'tt 
Mutual  Society,  In  re,  21  Ch,  D.  831  ;  51  L.  J., 
Ch.  850  ;  30  W.  R.  938. 

A  witness  is  entitled  to  her  reasonable  ex- 
j^enses  for  travelling  in  the  mude  suited  to  her 
station  in  life,  and  the  particular  circumstances 
in  which  she  may  be  placed.  Dixon  v.  Lcc.  1 
C  M.  k  R.  645  ;  5  Tyr.  180  ;  3  D.  P.  C.  250. 

The  measure  of  necessary  expenses  i?  some- 


what fully  stated  in  Chajfwan  v.  Paynton,  13 
East,  13,  n. 

EeeoTerj  Back.] — An  action  is  maintainable 
for  money  had  and  received  to  recover  conduct- 
money paid  to  a  party,  under  7  Eliz.  c.  9,  s.  12, 
upon  a  subpoena  to  attend  a  trial  as  witness, 
w-here,  in  consequence  of  the  cause  being  settled, 
no  trial  takes  place  and  the  party  incurs  no  ex- 
pense, and  does  no  act  in  consequence  of  the 
subpoena.  Martin  v.  Andrews,  7  El,  &  Bl.  1  ; 
26  L.  J.,  Q.  B.  39  ;  2  Jur.,  N.  S.  1121. 

It  makes  no  difference  that  the  party  paying 
the  money  has  had  the  sum  allowed  on  taxation 
of  costs  if,  in  fact,  he  has  not  obtained  it.  At  any 
rate,  such  a  defence  cannot  be  raised  under  a 
plea  of  nunquam  indebitatus.    lb. 

If  the  opposite  party  requires  a  witness  to 
attend,  and  he  receives  payment  from  both  of 
them,  although  the  payment  made  by  the  suc- 
cessful party  is  afterwards  repaid  him  by  the 
loser  in  the  taxed  costs,  the  loser  cannot  recover 
back  the  amount  from  the  witness.  Cromjfton 
V.  Ilutton,  3  Taunt.  230. 

Waiver.] — A  witness,  being  served  with  a 
subpoena,  did  not  object  to  the  amount  of  the 
conduct-money,  but  offered  to  bear  his  own  ex- 
penses. Not  having  attended  the  trial,  a  rule 
nisi  for  an  attachment  against  him  having  been 
granted : — ^Held,  that,  as  he  made  no  objection 
to  the  amount  of  the  conduct-money  when  the 
subpoena  was  served  on  him,  it  was  not  com- 
petent to  him  to  avail  himself  of  the  insufficiency 
of  the  amount  tendered  as  an  answer  to  a  rule 
nisi  for  an  attachment.  Oough  or  Ooff  v. 
Miller  or  Mills,  2  D.  &  L.  23  ;  13  L.  J.,Q.  B. 
227  ;  8  Jur.  758. 

Parties.] — ^A  party  to  a  cause,  about  to  attend 
it  on  his  own  account,  has  no  right  to  conduct- 
money or  expenses  when  subpoenaed  by  the  other 
side,  lleed  v.  hairless,  3  F.  &  F.  958  ;  8  L.  T. 
853. 


b.  Bemedy  of  Witness. 

By  Aotion — Compeniatioa  for  Loss  of  Time.] 
— A  witness  attending  a  trial  under  a  subpoena 
is  not  entitled  to  a  compensation  for  his  loss  of 
time,  although  the  party  requiring  his  attendance 
expressly  promises  to  pay  him  for  such  loss. 
Willis  V.  Peckatn,  4  Moore,  300  ;  1  B.  &  B.  515. 

A  witness  attending  at  the  trial  of  a  cause  on 
subpoena  cannot  maintain  an  action  for  compen- 
sation for  his  loss  of  time  in  attendance,  even 
though  he  is  an  attorney.  Collins  v.  Godefroy, 
1  D.  P.  C.  326  ;  1  B.  &  Ad.  960. 

A  promise  by  an  attorney,  after  trial,  to  pay  a 
witness  a  compensation  for  his  loss  of  time,  can- 
not, it  seems,  be  enforced,  either  by  action  or 
attachment.  Bates  v.  Sturges,  2  M.  &  Scott, 
172  ;  7  Bing.  585. 

A  witness  who  is  called  in  an  action  to  depose 
to  a  matter  of  opinion,  depending  on  his  skill  in 
a  particular  trade,  has,  before  he  is  examined,  a 
rigtit  to  demand  from  the  party  calling  him  a 
compensation  for  his  loss  of  time ;  and  there  is  a 
distinction  between  a  witness  thus  called  and  a 
witness  who  is  called  to  depose  to  facts  which  he 
saw.     Webb  v.  Page,  1  C.  &  K.  23. 

Attendance.] — One  who  is  subpoenaed  as 

a  witness  and  attends  at  the  trial,  but  there  re- 
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fuses  to  give  c^ddence  nnless  his  expenses  are 
paid,  and  is  thereupon  not  examined,  may  yet 
maintain  an  action  for  his  necessary  expenses  of 
attendance  against  the  party  who  subpoenaed 
him.    Ilallet  v.  Meares^  13  East,  15. 

A  witness  who,  in  obedience  to  a  subpoena, 
attends  a  trial  in  a  civil  action,  may,  without 
any  express  contract,  maintain  an  action  for  his 
expenses  against  the  party  who  subpoenaed  him, 
tlie  fact  of  his  attendance  being  evidence  from 
which  the  jury  may  infer  a  contract.  Pell  v. 
Daubney,  5  Ex.  955  ;  20  L.  J.,  Ex.  44. 

Called  hj  beth  Sides.] — A  witness  who  iS' sub- 
poenaed by  both  parties  in  a  cause  is  entitled  to 
have  all  his  expenses  paid  by  the  party  who  calls 
him  at  the  trial,  although  the  other  party  may 
have  been  the  first  who  subpoenaed  him.  Allen 
V.  Yoxall,  1  C.  &  K.  315. 

In  an  action  by  B.  aga,inst  S.,  to  be  tried  in 
London,  the  plaintiff  was  subpoenaed  as  a  wit* 
ness  by  both  parties.  On  the  service  of  the 
subpoena  by  B.,  the  plaintiff  inquired  whether 
he  might  return  to  Bath  until  the  following 
week,  but  was  told  he  must  use  his  own  dis- 
cretion. S.  gave  his  permission  to  the  plaintiff 
to  return  to  Bath.  The  verdict  on  that  trial  was 
found  for  S.  The  plaintiff  was  paid  by  the 
attorney  of  S.  for  his  expenses  and  loss  of  time 
during  the  eleven  days  which  he  remained  in 
London,  with  an  understanding  that  if  any  part 
should  be«  disallowed  on  taxation,  the  part  so 
disallowed  should  be  i-ef  unded  by  the  plaintiff  to 
the  attorney  of  S.  On  the  taxation  of  S.*s  costs, 
the  master  allowed  for  six  days  only  of  the 
plaintiff's  attendance.  Thereupon  the  plaintiff 
refunded  the  sum  disallowed  by  the  master,  and 
brought  an  action  against  B.  for  his  expenses 
and  loss  of  time  during  the  other  five  days  : — 
Held,  that  the  refunding  of  the  sum  disallowed 
to  the  attorney  of  S.  did  not  take  away  the 
plaintiff's  right  of  action  against  B.  Hale  v. 
Bates,  El.,  Bl.  &  El.  575  ;  28  L.  J.,  Q.  B.  14  ;  4 
Jut.,  N.  S.  1106. 


5.  Allowance  on  Taxation  of  Costs. 

a.  Parties. 

Generally.] — It  is  not  a  general  rule  that 
parties,  if  witnesses,  are  to  have  an  allowance 
for  their  attendance.  Dowdell  v.  Auttralian 
Boyal  Mail  Steam  Navigatian  Comjmny,  infra. 

The  simple  fact  of  a  successful  party  to  an 
action  being  examined  as  a  witness  is  not  suffi- 
cient to  entitle  him  to  recover  his  expenses  as  a 
witness  against  the  opposite  party  ;  and  if  it 
appears  that  his  attendance  was  unnecessary,  or 
for  the  purpose  of  superintending  the  conduct  of 
the  cause,  such  cost^  will  not  be  allowed.  HoiceM 
V.  Barber,  18  Q.  B.  588  ;  21  L.  J.,  Q.  B.  254 ;  16 
Jur.  614. 

Loss  of  Time.]— A  plaintiff  obtained  a  verdict. 
The  defendant  obtained  a  rule  nisi  for  a  new  trial, 
which  was  discharged.  The  plaintiff  was  a  wit- 
ness in  his  own  cause,  and  he  remained  in  this 
country  till  after  the  rule  nisi  was  discharged. 
On  taxation  the  master  allowed  the  plaintiff 
suljsisteuce-money  from  the  time  the  rule  was 
granted  till  it  was  discharged  :— Held,  that  as 
the  master  must  he  taken  to  have  found  that  the 
plaintiff  was  a  necessary  witness,  that  he  could 
not  have  attended  a  second  trial  if  one  was 


;  ordered,  unless  he  remained,  and  that  his  re« 
;  maining  incapacitated  him  from  earning  hi» 
subsistence,  the  detention  might,  under  those 
\  special  circumstanoes,  be  considered  as  part  of 
the  costs  of  the  rule  ;  and  the  allowance  was 
right.  Doted  ell  v.  Avstraliau  Boyal  Mail 
Steam.  Navigatimi  Company,  3  El.  k  Bl.  902  ;  2 
C.  L.  R.  1656  ;  23  L.  J.,  Q.  B.  369  ;  18  Jur.  679. 

Two  Causes.] — ^A  plaintiff  having  been  brought 
up  by  habeas  corpus  to  give  evidence  in  one 
cause,  when  at  the  assizes  gave  evidence  in 
another  cause  against  the  same  defendant. 
Having  succeeded  in  the  first  and  failed  in  the 
second  cause : — Held,  that,  on  taxation  of  the 
costs  of  the  first  cause,  he  was  entitled  only  to 
one  moietv  of  the  costs  of  the  habeas  corpus. 
Grifin  v.  Iloakyn*.  1  H.  &  N.  95  ;  2  Jur.,  N.  S. 
475. 

Materiality.]— In  an  action  for  goods  sold,  the 
delivery  having  been  proved  by  the  plaintiff's 
carman,  the  defendant's  wife  and  servants  were 
called  to  prove  that  the  goods  had  been  paid  for 
on  delivery,  the  latter  swearing  that  they  had 
on  each  occasion  paid  the  carman,  having  re- 
ceived the  money  for  that  purpose,  sometimes 
from  the  defendant's  wife  and  sometimes  from 
the  defendant  himself,  and  the  former,  that,  as 
to  proof,  she  had  given  the  money  to  the  servants 
only  for  the  purpose  of  making  the  payments ; 
on  the  trial,  the  defendant  was  in  court,  but  was 
not  called  as  a  witness  until  observations  had 
been  made  by  the  plaintiff's  attorney,  on  account 
of  his  not  being  put  into  the  box.  A  verdict 
having  been  found  for  the  defendant,  and  the 
master  having  declined  to  allow  him  the  costs  of 
his  attendance,  the  court  directed  a  review  ; 
holding  that  the  defendant's  attendance  as  a 
witness  was  under  the  circumstances  advisable 
and  proper,  and  it  did  not  lie  in  the  plaintiff's 
mouth  to  sav  that  it  was  not  necessary.  Flower  v, 
Gardner,  3  C.  B.,  N.  B.  185  ;  27  L.  J.,  C.  P.  56. 

If  a  party  to  a  cause  is  examined  on  his  own 
behalf,  the  master  may  allow  for  his  maintenance 
during  the  time  of  his  detention  for  the  purpose 
of  giving  evidence,  as  in  the  case  of  any  witness, 
if  his  testimony,  in  the  master's  opinion,  was 
material  and  necessary,  and  if  he  attended  for 
the  purpose  of  being  examined  as  a  witness,  and 
not  merely  to  superintend  the  cause.  Howes  v. 
Barber,  18  Q.  B.  588  ;  21  L.  J.,  Q.  B.  254 ;  16 
Jur.  614. 

To  an  action  for  work  and  labour,  the  defendant 
pleaded,  first,  except  as  to  59/.  12*.,  never  in- 
debted ;  secondly,  a  set-off ;  thirdly,  payment ; 
and  fourthly,  payment  into  court  of  59/.  12*., 
which  was  taken'  out.  The  cause  was  referred, 
and  the  arbitrator  found  the  first  issue  for  the 
plaintiff,  and  the  rest  for  the  defendant :— Held, 
that  the  plaintiff  was  not  entitled  to  the  expense 
of  his  own  attendance  as  a  witness  if  his  evidence 
was  applicable  to  the  second  and  third  issues, 
the  defendant  being  entitled  to  the  general  costs 
of  the  cause.     Clothier  v.  Gann,  13  C.  B.  220. 

From  India.] — A  plaintiff,  who  was  an  en- 
gineer  in    the    defendants'    employ  in    India, 
brought  an  action  against  them  for  wrongful 
dismissal,  and  a  verdict  was  taken  by  consent 
I  for  200/.,  a  quarter's  salary,  and  150/.  for  bin 
-  expenses  in  coming  to  England.     The  master 
'  allowed  the  plaintiff    450/.  for  subsistence  in 
England  while  waiting  for  the  trial,  which  the 
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defendants  had  repeatedly  delayed,  and  150/.  for 
expenses  to  enable  the  plaintiff  to  i-etum  to 
India : — Held,  that  the  sum  of  600/.  was  properly 
allowed,  but  that  the  decision  was  not  to  be 
taken  as  a  precedent  to  allow  such  a  sum  for 
expenses  in  demands  of  small  amount  without 
good  grounds  for  doing  so.  Calvert  v.  Sclnde 
Railway  Cmiqtany,  18  C.  B.,  N.  S.  306 ;  11  Jur., 
N.  S.  245  ;  13  W.  R.  430. 

b.  ProftMsional  Witnesses. 

Aeeountant.] — An  accountant  employed  as  a 
skilled  witness  to  give  evidence  in  support  of  the 
claim,  though  entitled  to  a  reasonable  allowance 
for  his  time  and  expenses  in  preparing  his  evi- 
dence by  an  examination  of  the  books,  is  not 
entitled,  upon  party  and  party  taxation,  to  his 
charges  for  balancing  and  putting  the  books 
into  shape  for  the  purpose  of  supporting  the 
claim.  Laffiite  ^'  Comjtanyy  In.  re,  Laffitte's 
^aim,  20  L.  R.,  Eq.  660  ;  44  L.  J.,  Ch.  633  ;  33 
L.  T.  91  ;  24  W.  R.  7. 

When,  in  an  action  involving  questions  of 
account,  it  becomes  necessary  for  one  party  to 
employ  an  accountant  to  examine  the  books  of 
his  opponent  for  the  purposes  of  his  case, 
although  he  is  afterwards  successful  in  the 
action,  yet  he  will  not  be  allowed  the  costs  in 
respect  of  the  accountant's  charges  for  such 
examination.  Such  costs  fall  ^athin  the  general 
rule  by  which  the  expenses  of  qualifying  a  wit- 
ness to  give  evidence  are  costs  of  the  party  whose 
witness  ne  is.  And  it  makes  no  difference  that 
the  accountant  is  to  be  appointed  by  an  in- 
different person,  instead  of  by  the  party  on 
whose  behalf  he  is  employed.  Nolan  v.  Copeman, 
8  L.  R.,  Q.  B.  84 ;  42  L.  J.,  Q.  B.  44 ;  27  L.  T. 
789  ;  21  W.  R.  263. 

Xngineer  or  Arehiteet.] — The  daily  fee  allowed 
to  a  professional  witness  on  taxation  between 
party  and  party  is  not  necessarily  to  be  limited 
to  3/.  3#.  In  this  case  a  fee  of  5/.  hs,  a  day  was 
allowed  to  an  engineer  and  architect  of  eminence 
employed  under  the  direction  of  the  court,  Rohb 
v.  Connor,  9  Ir.  R.,  Eq.  373. 

Aaotionaer.] — An  auctioneer  summoned  to 
give  evidence  before  a  special  examiner  appointed 
under  proceedings  in  the  Chancery  Division  is, 
as  a  professional  witness,  entitled  to  be  paid  a 
guinea  a  day  by  way  of  compensation  for  his 
loss  of  time,  together  with  the  amount  of  his 
travelling  expenses,  if  any,  including  therein  his 
itiilway  fere,  first-class,  from  his  residence  to  the 
place  of  his  examination  and  back  again.  And, 
although  sworn,  he  may  refuse  to  answer  any 
questions  until  a  sum  sufficient  to  cover  these 
amounts  has  been  paid  to  him.  Workiny  Men's 
MutiMl  Society.  In  re,  21  Ch.  D.  831 ;  51  L.  J., 
Ch.  860 ;  30  W.  R.  938. 

A  professional  witness  is  entitled  to  his  ex- 
penses on  the  scale  allowed  to  persons  of  his 
profession,  although  not  called  to  give  pro- 
fessional evidence.  Parkinao^i  v,  Atkinson, 
31  L.  J.,  C.  P.  199. 

Barriiter.] — A  barrister  is  primA  facie  entitled 
to  the  expenses  of  a  professional  man,  without 
proof  of  his  being  in  practice.  Turner  v.  Turner, 
6  Jur.,  N.  S.  839. 


rule  in  equity  as  to  the  sum  to  be  allowed  to  a 
scientific  witness  attending  before  an  examiner  ; 
but  the  master  decides  on  the  sum  to  be  allowed 
in  each  case  according  to  the  circumstances. 
Smith  v.  Buller,  infra, 

Costi  of  Experimenti.] — Where  the  pro- 
thonotary  allowed  for  various  sums  expended 
in  experiments,  and  a  compensation  for  loss  of 
time  to  scientific  and  professional  men  employed 
in  making  them,  with  a  view  to  ascertain  the 
increased  risk  or  advantage  in  a  new  process  of 
boiling  sugar  by  means  of  heated  oil,  and  who 
were  called  as  witnesses  at  the  trial ;  the  court 
directed  him  to  I'eview  his  taxation,  on  the 
ground  that  no  such  allowance  or  compensation 
ought  to  be  made.  Severn  v.  Olive,  6  Moore, 
235  ;  3  B.  &  B.  72. 

A  plaintiff  will  not  be  allowed  his  expenses  in 
the  construction  of  a  model,  nor  a  compensation 
for  loss  of  time  by  scientific  persons  who  had 
been  sent  to  a  distant  part  of  the  country  to 
inspect  a  building  there,  although  he  could  not 
safely  have  proceeded  to  trial  without  their 
testimony.  Jiayley  v.  Beaumont,  11  Moore, 
497. 

In  a  patent  suit  in  which  the  plaintiffs  after 
the  briefs  wei*e  delivered,  but  before  the  hearing, 
took  the  common  order  dismissing  their  bill,  with 
costs  : — Held,  that  they  were  entitled  to  an  allow- 
ance in  respect  of  the  charges  of  scientific  wit- 
nesses, and  that  such  allowance  was  not  limiteit 
by  the  rules  of  taxation  at  common  law,  and 
also  that  they  were  entitled  to  an  allowance  in 
respect  of  the  cost  of  a  model :  but  the  court 
followed  the  master's  decision  as  to  amount. 
BatU'y  V.  Kyn4tek,  20  L.  R.,  Eq.  632  ;  44  L.  J., 
Ch.  565  ;  33  L.  T.  45. 

Qoali^jring  to  give  Evidence.] — Ord.  VI.  r.  8, 
1875,  directs  that  such  just  and  reasonable 
charges  and  expenses  as  appear  to  have  been 
proi>erly  incurred  in  "  procuring  evidence  "  are 
to  be  allowed  on  taxation  of  costs.  The  ex- 
penses of  procuring  surveyors  and  a  builder  to 
inspect  a  house  before  trial,  with  a  view  to 
qualifying  themselves  to  give  evidence  as  to 
its  state  of  repair,  &c.,  having  been  disallowed 
by  a  master,  the  divisional  court  held  that, 
instead  of  clisallowing  them  altogether,  the 
master  should  allow  such  a  sum  as  in  his  dis- 
cretion he  should  think  reasonable,  according  to 
the  old  rule  of  the  Court  of  Chancery.  Maekley 
V.  ChiUingworth,  2  C.  P.  D.  273  ;  46  L.  J.,  C.  P. 
484  ;  36  L.  T.  514  ;  25  W.  R.  650. 

Where  witnesses  were  engaged  several  days  in 
searching  for  a  defendant,  in  o^er  to  identify  him 
upon  a  trial,  although  notice  was  given  requiring 
him  to  be  present  at  a  place  and  time  appointed, 
as  this  was  only  a  mode  of  qualifying  witnesses 
to  give  evidence,  the  plaintiff  was  not  entitled  to 
the  costs  of  his  witnesses  in  respect  of  the  time 
they  had  been  so  engaged.  Small  v.  Bat  ho,  1 
B.  C.  C.  43  ;  21  L.  J.,  Q.  B.  254  ;  16  Jur.  529. 

Inspecting  Lands.] — Upon  taxation  of  costs 
between  party  and  party,  the  sums  paid  to  wit- 
nesses for  inspecting,  measuring  and  valuing  im- 
provements upon  lands  will  not  be  allowed  in 
addition  to  the  charges  for  the  affidavits  made  by 
those  witnesses.  JIurjjhy  v.  Xolan,  7  Ir.  R.,  Eq. 
498. 


Rule  8  of  the  "special  allowances"  in  the 
Scientiilc  Witnesses.] — There  is  no  positive  scale  of  1875  so  far  qualifies  the  rule  of  1853  as 
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to  allowance  to  witnesses,  as  to  enable  the 
master  in  his  discretion  to  allow  so  much  for  the 
attendance  of  scientific  witnesses  at  the  trial  as 
shall  appear  to  him  to  be  just  and  i*easonable. 
Turnhnll  v.  Jmutm,  3  C.  P.  D.  264 ;  47  L.  J., 

C.  P.  384  ;  26  W.  R.  815. 

The  same  rule  authorizes  the  master  to  allow 
in  the  charge  for  "instructions  for  brief"  the 
reasonable  expenses  of  such  witnesses  qualifying 
themselves  to  give  evidence.    Ih. 

Solicitor's  Clerk.1  —  Charges  for  the  attend- 
ance of  a  solicitor  s  clerk,  in  addition  to  the 
solicitor,  on  cross-examination  will  not  in  any 
case  be  allowed.  Smith  v.  Buller,  19  L.  R.,  Eq. 
473  ;  45  L.  J.,  Ch.  69  ;  31  L.  T.  873  ;  23  W.  R. 
332.  I 

The  master  having  allowed  the  expenses  of . 
the  plaintiff's  attorney's  attendance  at  the  trial,  1 
as  a  witness  for  the  plaintiff,  to  support  an  issue,  \ 
upon  which  he  was  successful,  the  attorney  not 
attending  as  such,  but  the  cause  being  conducted 
by  a  competent  clerk,  the  court  refused  to  in- 
terfere.     Butler   V.  Hobson,  5   Scott,  824 ;    7 

D.  P.  0.  157  ;  5  Bing.  N.  C.  128  ;  1  Am.  424. 
The  ordinary  rule,  not  to  allow  on  taxation 

the  expenses  both  of  the  attorney  and  the  London 
agent  of  the  attorney  of  the  party  as  witnesses 
in  the  cause  (where  it  is  tried  at  a  town  where 
neither  of  them  resides),  is  relaxed,  where  it 
clearly  appears  that  both  of  them  were  material 
and  necessary  witnesses  for  the  party,  as  where 
one  had  written  a  letter  and  received  an  answer, 
and  the  other  had  communicated  the  answer  to 
the  plaintiff.  Chupmun  v.  Rodioay,  27  L.  J., 
Ex.  7. 

Where  there  is  an  order  to  tax  a  bill,  as  be- 
tween attorney  and  client,  or  attorney  and  agent, 
and  no  reservation  of  the  question  of  retainer  or 
liability,  the  master  has,  nevertheless,  jurisdic- 
tion to  consider  whether  any  item  is  a  proper 
item  of  charge,  and  is  not  confined  merely  to  the 
question  of  amount.  And  if  the  agent,  having 
attended  as  a  witness,  has  charged  for  his  attend- 
ance something  beyond  the  ordinary  charge  of 
a  witness,  the  master  will  be  justified  in  dis- 
allowing such  extra  charge,  unless  there  is  some 
special  contract  to  pay  a  reasonable  remune- 
ration, in  which  case  it  will  be  for  the  master  to 
say  what  is  reasonable.  Sollery  v.  Flewher,  27 
Lit  J.,  Ex.  11. 

c.  Foreign  Witnesses. 

Expenses.  1 — Where  foreign  witnesses  appear 
to  be  domiciled  in  this  country,  they  are  not 
entitled  to  the  expenses  of  their  return  home. 
Lo2)es  T.  De  Thstety  7  Moore,  120  ;  3  B.  &  B.  292. 

Loss  of  Time.] — Reasonable  allowance  in  costs 
may  be  made  for  the  loss  of  time  of  a  necessary 
foreign  witness,  who  is  not  accessible  to  a 
subpoena,  and  who  will  not  attend  without  com-  j 
pensation.  Lonergan  v.  Royal  Exchange ! 
Aitmranee  Company^  1  D.  P.  C.  233  ;  5  M.  &  P. 
805  ;  7  Bing.  729. 

What  Time.] — A  plaintiff,  who  brings  over  a 
foreign  witness  hither,  in  order  to  judge  by  his 
testimony  whether  there  is  ground  to  bring  an 
action,  and  aften^'ards  sues,  and  examines  the 
foreigner  at  the  trial,  may  be  allowed  the  costs 
of  detaining  him  here  fi-om  the  time  of  the  writ 
sued  out  until  the  trial,  and  a  reasonable  sum  for 


his  sustenance  here  during  the  same  time,  but 
not  the  costs  of  his  passage  hither,  or  of  his 
return.     Schhnmel  v.  Lousada,  4  Taunt.  695.    * 

If  a  witness  is  bona  fide  sent  for  from  a 
foreign  country  to  support  an  intended  action^ 
though  the  writ  is  not  sued  out  until  after  his 
arrival,  the  plaintiff  is  entitled  in  that  cause  to 
the  costs  of  bringing  him  over,  his  subsistence, 
and  compensation  for  his  loss  of  time  spent  here 
pending  the  suit,  for  the  purposes  thereof,  and  to 
the  costs  of  his  return.  Treviain  v.  Barrettr 
1  Marsh.  463,  563  ;  6  Taunt.  88. 

But  if  the  witness  is  sent  for  to  give  evidence 
in  one  action  which  is  discontinued,  and  the 
plaintiff  calls  him  as  a  witness  in  another  action 
against  a  different  defendant,  but  arising  out  of 
the  same  transaction,  he  is  entitled  in  the  second 
action  to  the  costs  only  of  the  witness's  subsist- 
ence and  detention  for  the  purpose  of  the  second 
action,  but  not  of  his  voyage  hither,  or  of  his 
return.    lb. 

d.  Material  or  Otherwise. 

Question  of  Admissibility.] — Where  there  is  a  - 
reasonable  ground  to  believe  that  the  testimony 
of  a  witness  will  be  admissible,  his  expenses 
may  be  allowed  on  taxation  of  costs  against  the 
adverse  party.  Bmhworth  v.  ^^tlson^  1  B.  &  C. 
267. 

The  master  is  in  general  the  sole  judge  of 
what  witnesses  shall  be  allowed  on  taxation, 
and,  therefore,  when  he  had,  in  an  action  of 
libel,  disallowed  all  witnesses  to  prove  innuen- 
does, the  court  refused  to  interfere  to  make  him 
review  his  taxation.  Skelton  v.  Seward^  1  D.  P. 
C.  411. 

Witnesses  Bejected  by  Jndge  or  Arbitrator.] — 
On  taxation  of  costs  it  is  a  general  rule  to  dis- 
allow the  expenses  of  a  witness  rejected  by  the 
judge  at  the  trial,  as  between  party  and  party. 
Oatlmvay  v.  Keyworth,  15  C.  B.  228  ;  2  C.  L.  R. 
860  ;  23  L.  J.,  C.  P.  218. 

The  same  rule  applies  to  a  witness  rejected  by 
an  arbitrator.    lb. 

Witnesses  not  Called.] — The  circumstance  of 
witnesses  not  being  called  at  the  trial  is  no 
ground  for  disallowing  their  expenses ;  provided 
the  master  is  satisfied  that  the  attendance  was 
reasonably  necessary.  Morison  v.  Harm-er^  5 
Scott,  410. 

After  public  notice  that  common  jury  causes  in 
London  would  be  taken  on  the  18th  of  February ; 
on  the  12th  a  fresh  notice  was  issued  that  they 
would  be  taken  on  the  16th.  A  cause  in  which 
the  plaintiff,  his  attorney,  and  witnesses  resided 
in  the  country  at  a  great  distance  from  London, 
having  been  put  in  the  list  for  the  15th  was 
called  on  in  its  turn,  and  the  witneiises  not  being 
in  attendance  was  referred.  The  witnesses  arrived 
in  the  evening  after  the  court  had  risen.  The 
arbitrator  having  awarded  in  favour  of  the  plain- 
tiff : — Held,  that  the  master  was  at  liberty  to 
allow  the  plaintiff  the  costs  of  his  witnesses  as 
costs  in  the  cause.  Stand&veii  v.  Murgatroyd,  3 
H.  &  N.  570. 

A  cause  was  referred  at  the  assizes,  at  about 
three  o'clock  in  the  afternoon,  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the 
reference  and  awaixi  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitration  commenced  at  six 
o'clock  the  same  evening,  and  all  the  witnesses 
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were  examined  before  twelve  o'clock  that  night. 
The  award  was  ultimately  made  in  favour  of  the 
defendant,  to  whom  the  costs  of  the  action  were 
ordered  to  be  paid,  each  party  paying  his  own 
costs  of  the  reference,  ana  a  moiety  of  the  ex- 
penses of  the  award  : — Held,  that  a  witness  who 
did  not  arrive  at  the  assize  town  until  half-past 
ten  o'clock  in  the  evening  of  the  day  of  the  ti-ial, 
was  not  properly  chargeable  as  a  witness  in  the 
cause.  Fryer  v.  Sturt.  16  C.  B.  218;  24  L.  J., 
C.  P.  154. 


Where  Double  Pajrment — ^Fraud.] — If  a 


plaintiff  subpoenaes  witnesses,  and  remunerates 
them  accordingly,  and  they  have  been  previously 
subpoenaed  by  and  received  their  expenses  from 
the  defendant,  which  circumstances  tney  conceal 
from  the  plaintiff,  the  court  will  allow  the  latter 
the  expenses  he  has  paid  those  witnesses  for 
their  attendance,  although  they  were  not  called 
for  him  at  the  trial,  on  the  ground  that  such 
payment  was  obtained  by  fraud.  Bemon  v. 
Schneider,  1  Moore,  76 ;  7  Taunt.  337 ;  Holt, 
416. 

Altera^n  in  Pleadings— Admission  by  Party.] 

— If,  by  an  alteration  in  the  state  of  the  plead- 
ings, after  notice  of  trial,  certain  witnesses  are 
unnecessary,  the  party  who  subpoenaed  them 
must  make  reasonable  efforts  to  prevent  their 
attendance,  or  their  expenses  will  not  be  allowed. 
Allport  V.  Baldwin,  2  D.  P.  C.  699. 

The  costs  of  witnesses,  whose  attendance  be- 
comes useless,  owing  to  an  admission  being  made 
by  the  opposite  party  of  the  matter  which  they 
were  summoned  to  prove,  are  in  the  discretion 
of  the  master.  DatU  v.  Thomas,  5  Jur.,  N.  S. 
709. 

Subordinate  Issues  not  Tried.  1 — ^An  issue  under 
6  &  7  Will.  4,  c.  71,  8.  46,  raised  a  question  as  to 
the  mode  of  taking  the  tithe  of  calves,  and  the 
plaintiff  having,  in  his  notice  of  the  points  to  be 
i-aised,  intimated  an  intention  to  raise  a  point  on 
the  question  of  value,  which  he  was,  at  tne  trial, 
precluded  by  the  defendant  from  going  into,  when 
the  defendant  succeeded  : — Held,  that  he  was 
not  entitled  to  the  costs  of  the  witnesses  brought 
by  him  to  the  assizes  to  rebut  the  plaintiff's  evi- 
dence on  the  point  as  to  value.  Pisher  v.  Ber- 
rell,  1  D.,  N.  S.  565  ;  6  Jur.  282. 

In  an  action  for  entering  a  close,  breaking  the 
soil,  and  digging  and  carrying  away  minerals, 
the  defendant  pleaded  that  the  plaintiff  was  not 
possessed  of  the  minerals  ;  a  justification  of  the 
entry,  under  an  immemorial  custom  ;  and  a  jus- 
tification of  the  entry,  subject  to  his  making 
compensation  to  the  plaintiff  for  surface  damage ; 
replication,  taking  issue  upon  the  plea  of  not 
possessed ;  traversing  the  unqualified  right  of 
entiy  ;  and  alleging  a  demand  of  compensation 
and  refusal ;  the  plaintiff  obtained  a  verdict 
upon  the  issue  on  the  unqualified  right,  but  the  jury 
found  that  the  defendant  had  tendered  a  reason- 
able compensation  for  the  damage  done,  and  a 
verdict  was  entered  for  him  on  the  issue  on  the 
qualified  right : — Held,  that,  under  the  issue  on 
the  plea  of  not  possessed,  the  defendant  was  en- 
titled to  the  costs  of  the  witnesses  subpoenaed, 
but  not  examined  to  prove  his  right  of  entry,  but 
that  ^e  costs  must  be  estimated  separately,  and 
as  contradistinguished  from  those  which  arose 
upon  the  issue  on  the  right  to  dig  and  carry  away 


the  minerals.  Paddock  v.  Forrester,  2  D.,  N.  S. 
125  ;  4  M.  &  G.  775. 

In  an  action  on  a  promissory  note,  the  defen- 
dant having  pleaded  fraud,  the  plaintiff  brought 
up  a  witness  to  disprove  the  fraud,  but  the  de- 
fendant failing  to  make  out  a  prim&  facie  case  of 
fraud,  the  witness  was  not  called : — Held,  that 
the  plaintiff  was  entitled  to  the  expenses  of 
such  witness.  Miller  v.  Thomson,  4  M.  &  G. 
260. 

The  master  having  allowed  a  plaintiff  the  ex- 
penses of  a  witness  who  was  brought  from  France 
for  the  purpose  of  proving  that  the  tenant  in  tail 
(upon  whose  will  the  question  arose)  died  un- 
married and  without  issue,  the  briefe  shewing 
that  he  would  have  proved  these  facts,  had  not 
the  course  the  cause  took  rendered  such  proof 
unnecessary : — The  court  refused  to  send  the 
matter  back  to  him.  Street  v.  Platel,  8  Scott, 
397. 

To  an  action  for  refusing  to  deliver  goods  into 
the  plaintiff's  lighter,  the  defendant  pl^ded  that, 
though  in  the  notice  for  delivery  he  was  required 
to  deliver  them  upon  tender  of  the  bills  of  lading 
and  freight,  no  bills  of  lading  or  height  were 
tendered  ;  on  which  issue  was  joined : — Held,  that 
the  plaintiff,  who  had  a  verdict,  was  not  entitled 
to  the  costs  of  witnesses  in  attendance  to  prove 
that  it  was  not  customary  to  tender  the  bUls  of 
lading  on  applying  for  goods,  nor  to  pay  the 
freight  till  some  days  after  delivery.  Jones  v. 
Tohin,  4  Bing.  N.  C.  123  ;  5  Scott,  440 ;  6  D.  P. 

C.  251. 

Where  there  is  a  plea  in  bar  to  a  declaration 
which  is  found  for  the  defendant,  he  is  not  en- 
titled to  the  expenses  of  witnesses,  who  have  been 
subpoenaed  for  the  purpose  of  giving  evidence  in 
reduction  of  damages.    Hodgkinson  v.  Wyatt,  I 

D.  &  L.  668  ;  13  L.  J.,  Q.  B.  73  ;  8  Jur.  216. 

Discretion  of  Xaster.] — The  charges  for  <' in- 
structions for  brief,"  for  "  scientific  witnesses 
qualifying  themselves  to  give  evidence,'*  for 
<«  copies  of  documents  furnished  to  counsel," 
and  for  "refreshers  to  counsel,"  are  purely  in 
the  discretion  of  tJie  master.  TumhuU  v.  Janson^ 
3  C.  P.  D.  264  ;  47  L.  J.,  C.  P.  384  j  26  W.  R, 
816. 

If  doubt  exists  as  to  whether  a  witness  was 
material  and  necessary,  and  the  master  allows 
the  charge  upon  the  certificate  of  counsel  in  the 
cause,  the  court  will  not  review  the  taxation. 
Marshall  v.  Parsons,  9  D.  P.  C.  251  ;  4  Jur. 
1017. 

The  master  is  the  sole  judge  of  the  proper  num- 
ber of  witnesses  to  be  allowed  in  support  of  the 
same  matters.  Pilgrim  v.  Simthampton  and 
Dorchester  Railtoay  Company,  8  C.  B.  25. 

Upon  the  taxation  of  the  defendant's  costs  of 
issues  upon  which  he  has  succeeded,  an  affidavit 
that  the  witnesses,  whose  expenses  he  claims, 
were  called  exclusively  to  support  those  issues, 
is  not  indispensable,  provided  the  master  is  satis- 
fied of  the  fact  by  other  means.    lb. 

The  materiality  of  a  witness  is  primft  facie  a 
question  for  the  master,  but  the  court  may  review 
his  decision  on  that  point.  Galloway  v.  Key- 
worth,  15  C.  B.  228  ;  2  C.  L.  R.  860 ;  23  L.  J., 
C.  P.  218. 

What  Issues.] — ^A  party  succeeding  on  an 
issue  is  entitled  to  the  costs  of  any  witnesses 
called  to  give  evidence  on  a  fact  involved  in 
that  issue,  though  the  jury  or   an  arbitrator 
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may  find  that  fact  against  him.  Radeliffe  v. 
Hall,  2  C,  M.  &  R.  268  ;  1  Gale,  140  ;  3  D.*  P.  C. 
802  ;  5  Tyr.  770. 

A  party  is  not  necessarily  disentitled  to  the 
costs  of  witnesses  called  in  support  of  an  issue  on 
which  he  succeeds,  because  their  testimony  may 
in  a  slight  degree  be  applicable  also  to  an  issue 
upon  which  he  has  &iiled.  The  true  question  is, 
for  what  purpose  were  they  called  ?  Jetoell  v. 
J^arry  17  C.  B.  636  ;  25  L.  J.,  C.  P.  179. 

A  declaration  for  a  malicious  prosecution  for 
perjury,  in  one  count,  set  out  ten  assignments  of 
perjury,  which  were  alleged  to  have  been  prose- 
cuted maliciously  and  without  probable  cause ; 
at  the  trial  the  plaintiff  failed  in  proving  want 
of  probable  cause  as  to  nine  of  the  assignments. 
He  obtained  a  verdict  with  damages  on  the  tenth 
assignment : — Held,  that  he  was  not  entitled  to 
the  costs  of  witnesses  called  to  give  evidence  of 
want  of  probable  cause  as  to  those  nine  ;  and 
that  the  defendant  was  not  entitled  to  the  costs 
of  witnesses  subpoenaed  by  him  to  shew  probable 
cause  as  to  those  assignments.  DelUser  v.  Totonef 
4  P.  &  D.  644  ;  1  Q.  B.  333. 

On  an  inquiry  before  a  sheriff  to  assess 
damages  in  an  action  wherein  the  defendant 
had  suffered  judgment  by  default,  the  jury  gave 
damages  on  one  breach  only,  and  none  on  two 
others.  The  master  allowed  the  expenses  of 
two  witnesses  called  to  prove  the  second  and 
third  breaches  : — Held,  that  the  omission  to  give 
nominfd  damages  could  be  rectified,  and  that  the 
materiality  of  the  witnesses  was  for  the  dis- 
cretion of  the  master.  Dod*  v.  Bram,  16  C  B., 
N.  S.  621  ;  33  L.  J.,  C.  P.  146  ;  10  Jur.,  N.  S. 
154  ;  9  L.  T.  723  ;  12  W.  R.  432. 

Action  for  a  libel  contained  in  a  memorial  to 
the  Secretary  of  State  for  the  Home  Department, 
charging  misconduct  of  the  plaintiff  as  a  magis- 
trate during  the  election  of  a  member  of  parliai 
ment  for  a  borough.  Pleas,  not  guilty,  and  a 
justification.  The  plaintiff  called  some  witnesses 
who  proved  the  publication,  and  others  who 
proved  the  falsehood  of  the  charges  in  the 
memorial.  The  defendant  called  witnesses  to 
prove  the  truth  of  the  charges  in  the  memorial. 
The  jury  found  bona  fides,  but  negatived  the  justi- 
fication, and  the  court  decided  that  the  memorial 
was  a  privileged  communication ;  theiefore  a 
verdict  was  entered  for  the  defendant  on  the 
plea  of  not  guilty,  and  for  the  plaintiff  on  the 
plea  of  justification : — Held,  that  the  defendant 
was  entitled  to  the  costs  ot  his  witnesses,  not  ex- 
cepting those  whose  evidence  came  to  his  know- 
ledge after  the  publication  of  the  memorial ; 
and  that  the  plaintiff  was  not  entitled  to  the 
costs  of  his  witnesses  called  to  prove  the  truth 
of  the  charges.  Harrison  v.  Bvsh,  6  El.  &  Bl. 
344  ;  25  L.  J.,  Q.  B.  99 ;  2  Jur.,  N.  S.  90. 

When  Required  for  Crow-'Bxainination.J — ^The 
party  on  whose  behalf  a  witness  gives  evidence, 
if  required  by  the  other  side  to  produce  him 
ior  cross-examination,  is  bound  in  the  first  in- 
stance to  pay  such  witness  his  reasonable  ex- 
penses, even  though  he  may  be  out  of  the  juris- 
diction of  the  court.  Ricliardit  v.  Ooddard,  17 
L.  R.,  Eq.  238  ;  43  L.  J.,  Ch.  144  ;  29  L.  T.  884  ; 
22  W.  R.  204. 

The  plaintiff  produced  a  witness  before  the 
examiner,  and  demanded  the  expenses  of  his  pro- 
duction. The  defendant's  solicitor  objected  to 
the  amount,  but  undertook  to  pay  what  should 
be  found  due  upon  taxation.    The  witness  was 


then  swoiii,  and  the  cross-examination  proceeded. 
The  plaintiff  then  applied  for  an  order  for  repay- 
ment by  the  defendant  of  the  amount  paid  by  the 
plaintiff  to  the  witness  for  his  expenses,  or  for 
taxation,  and  payment  of  the  amount  found  due. 
Hall,  V.-C,  considered  that  the  question  had 
better  be  left  till  the  hearing  of  the  cause,  and 
declined  to  make  any  order : — Held,  on  appeal, 
that  the  matter  was  not  one  for  judicial  discre- 
tion, but  that  the  plaintiff  was  entitled,  ex 
debito  justitiae,  to  an  immediate  order  for  taxa- 
tion and  payment.  Riohards  v.  Ooddard,  10 
L.  R.,  Ch.  288  ;  33  L.  T.  13  ;  23  W.  R.  329. 

In  a  suit  for  specific  performance  the  plaintiff, 
after  expiration  of  the  time  prescribed,  obtained 
liberty  to  cross-examine  the  defendants  at  the 
hearing,  and  they  accordingly  attended  at  the 
hearing  for  the  purpose,  but  the  plaintiff  declined 
to  cross-examine  them :— Held,  that,  although 
the  plaintiff  was  entitled  to  the  general  costs  of 
the  suit,  he  should  be  disallowed  all  costs  in 
reference  to  the  cross-examination,  and  pay  the 
expenses  of  the  witnesses  so  attending.  Gu llfoyle 
V.  IlutchUonn,  8  Ir.  R.,  Eq.  298. 

NecesBary  through  Negligence.] — In  an  action 
on  a  bill  of  exchange  it  became  necessary  to  call 
two  clerks  of  the  plaintiff's  attorney  to  account 
for  the  loss  of  the  bill,  which  occurred  through 
their  negligence,  in  order  to  let  in  secondary 
evidence  of  its  contents.  The  master  having 
disallowed  the  costs  of  these  witnesses,  on  the 
ground  that  their  attendance  was  solely  occa- 
sioned by  their  own  negligence : — Held,  per 
Pollock,  C.  B.,  and  Martin,  B.,  that  he  was 
correct  in  so  doing  ;  but  per  Alderson,  B.,  and 
Piatt,  B.,  that  he  was  incorrect,  the  true  criterion 
of  taxation  being,  whether  the  evidence  was 
necessary  for  tl\e  plaintiff  at  the  time  of  the  trial. 
Matthews  V.  LivesUy,  11  Ex.  221  ;  24  L.  J.,  Ex. 
252  ;  1  Jur.,  N.  S.  601. 


e. 

Going  to  Assiiee.] — In  an  action  on  a  bill  of 
exchange  drawn  in  London,  where  the  witnesses 
and  parties  resided,  the  plaintiff  laid  the  venue 
in  Surrey  : — Held,  that  unless  a  case  of  op- 
pression were  made  out,  he  was  entitled  to 
the  costs  of  going  to  the  assizes,  notwithstand- 
ing the  cause  might  have  been  tried  at  less 
expense  in  London.  Vere  v.  Moore,  3  Bing. 
N.  C.  261  •;  3  Scott,  646;  5  D.  P.  C.  367;  2 
Hodges,  200. 

Except  under  special  circumstances,  the  ex- 
penses of  the  attendance  of  witnesses  on  the 
commission-day  at  the  assizes  cannot  be  allowed. 
Harvey  v.  Divers,  16  C.  B.  497. 

The  court  will  not  allow  the  expenses  of  the 
plaintiff's  witnesses,  brought  too  early  to  the 
assizes,  to  attend  on  a  trial  there.  Anon,,  2  Chit. 
200. 

But  a  plaintiff  is  bound  to  have  his  witnesses 
in  attendance  from  the  commencement  of  the 
assizes,  and  may  therefore  have  the  costs  of  their 
attendance  previously  to  the  trial.  Cosgrave  v. 
Evans,  2  D.  P.  C.  443. 

It  is  a  question  for  the  discretion  of  the  master, 
whether  a  witness  ought  to  be  allowed  for  the 
whole  time  of  his  attendance  at  the  assizes,  or 
only  a  portion  of  it ;  but,  where  the  master  has 
decided  upon  it,  the  court  will  not  review  his 
decision.    Piatt  v.  Qreenie,  2  D.  P.  C.  216. 
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Where  a  cause  at  the  assizes  is  over  at  three 
o'clock  in  the  afternoon,  the  witnesses  may  rea- 
sonably be  allowed  the  following  day  for  their 
return  home,  though  their  place  of  residence  is 
distant  only  about  fifty  miles,  and  accessible  by 
trains  on  the  same  evening.  Pryer  v.  Stvrt,  16 
C.  B.  218  ;  24  L.  J.,  C.  P.  164. 

TrayeUing  Expenses.] — The  master  ought  not 
to  allow  for  the  travelling  cxi)ense8  of  \^itnesses 
a  greater  amount  than  is  reasonable,  though  it 
does  not  exceed  Ig.  a  mile,  and  though  it  has  been 
actually  paid  by  the  party  bringing  them. 
JInnter  v.  Liddell,  16  Q.  B.  402  ;  20  L.  J.,  Q.  B. 
200  ;   15  Jur.  426. 

The  master,  in  taxing  the  expenses  of  ydx.- 
nesses  according  to  a  certain  scale,  cannot  allow 
more  than  is  actually  paid  for  their  travelling 
expenses.  BadeUffe  v.  Hall,  3  D.  P.  C.  802  ;  5 
Tyr.  770  ;  2  C,  M.  &  R.  258  ;  1  Gale,  140. 

Xaintenanee  during  Betention.] — Where  the 
captain  of  a  merchant  ship,  domiciled  in  this 
country,  was  detained  by  the  plaintiff  for  a  con- 
siderable time  to  give  evidence  in  a  cause,  but 
before  issue  was  joined  or  notice  of  trial  given  : 
— Held,  that  the  master  was  at  liberty  to  allow 
the  expenses  of  maintaining  the  witness  during 
such  detention.  Berry  v.  Pratt,  1  B.  &  G.  276  ; 
2  D.  &  R.  424. 

Where  the  master  has  allowed  the  expenses 
of  the  witnesses  of  the  successful  party  at  the 
assize  town  for  several  days,  during  which 
their  attendance  was  not  in  fact  necessary,  the 
court  will  not  interfere  with  the  master's  deci- 
sion, unless  mala  fides  is  shewn  in  such  success- 
ful party,  as  an  intention  unnecessarily  to  in- 
crease the  costs.  TJionms  v.  Saunders,  3  N.  &  M. 
572. 

In  an  action  upon  a  policy  of  insurance,  the 
master  allowed  subsistence-money  for  the  captain 
(whose  conduct  was  impugned  by  the  defendant, 
and  whose  personal  attendance  at  the  trial  was 
therefore  admitted  to  be  necessary)  from  the 
Issuing  of  the  writ  until  the  trial,  a  period  of 
eighteen  months,  at  the  rate  of  ten  shillings  a 
day  ;  the  trial  having  been  delayed  by  the  neces- 
sity for  each  party  sending  out  a  commission  to 
examine  witnesses  at  the  place  where  the  disaster 
occurred : — Held,  that,  in  the  absence  of  any- 
thing to  shew  that  the  master  had  exercised  an 
improper  discretion  either  as  to  the  amount  or 
the  period  of  the  allowance,  the  court  could  not 
interfere.  Potter  v.  RanUn,  5  L.  R.,  C.  P.  518  ; 
18  W.  R.  868. 

Subsistence  allowed  in  costs  in  a  policy 
cause,  to  the  master  of  a  ship  insured,  a 
material  witness,  from  the  time  of  subpcena 
to  the  time  of  trial,  although  the  witness  resided 
in  England,  was  not  examined,  was  a  master  in 
the  royal  navy,  and  did  not  shew  the  permission 
of  the  admiralty  for  him  to  engage  in  the  mer- 
chant service.  Mount  v.  Larking,  8  Bing.  195  ; 
1  M.  &  Scott,  357  ;  1  D.  P.  C.  262. 

But  refused  for  his  further  detention  pending 
a  rule  for  a  new  trial,  upon  a  point  to  wliich  his 
evidence  was  not  applicable,    ih. 

So,  in  another  cause,  the  court  approved  the 
allowance  of  subsistence-money  for  a  witness, 
the  captain  of  a  ship,  from  the  service  of  the 
subpcena  till  the  time  of  trial.  Temperhj  v. 
Scott,  1  M.  &  Scott,  601  ;  8  Bing.  392. 

A  witness  who  is  bon&  tide  detained  in 
this   country  for    the  purj^oses   of   a    trial    is 


entitled  to  the  expenses  of  his  maintenance 
during  the  time  he  is  so  detained,  and  that 
although  he  may  not  be  a  seafaring  man.  A nsett 
V.  Marshall,  1  B.  C.  C.  147  ;  22  L.  J.,  Q.  B.  118  ; 
17  Jut.  114. 

The  master  allowed  40/.  for  expenses  to  a 
gentleman  from  the  office  of  the  accountant- 
general  of  the  Court  of  Chancery  in  Ireland,  who 
was  called  to  produce  an  order  of  the  court,  and 
a  power  of  attorney  enabling  the  defendant's 
attorney  to  obtain  a  transfer  of  stock,  standing- 
in  the  name  of  the  accountant-general,  and  also 
to  p^ve  the  course  of  business  in  the  accountant- 
general's  office  upon  the  subject : — Held,  that 
the  allowance  was  properly  made.  Storey  v. 
Hmdditeh,  1  Scott,  N.  R.  206. 

Betnm  from  Continent.] — A  w^itness  who  is 
subpoenaed  in  London  in  August,  to  attend  a 
trial  at  the  adjourned  sittings  in  October,  and 
who  is  at  the  time  of  service  on  the  eve  of  depar- 
ture for  the  continent,  is  entitled  to  the  expenses 
of  coming  from  the  continent  to  attend  the  triaL 
Viee  V.  Anson  (^Viseoxint ess),  3  C.  &  P.  19  ;  M.  & 
M.  96. 

Postponement  of  Trial.] — ^Where  a  trial  has 
been  postponed  at  the  instance  of  a  defendant, 
a  plaintiff  who  succeeds  in  the  action  is  entitled 
to  the  costs  of  detaining  a  material  witness,  a 
captain  of  a  vessel,  for  300  days,  and  is  not  bound 
to  examine  him  on  interrogatories.  Evan4  v. 
Watso7i,  3  C.  B.  327 ;  4  D.  &  L.  193 ;  15  L.  J.^ 
C,  P.  256;  10  Jur.  818. 

TTnneeessary.] — The  expenses  of  detaining  a 
witness  are  not  allowed  when  it  cannot  be  shewn 
that  such  detention  was  necessary  to  insure  his 
attendance  to  give  evidence,  nor  where  his  de- 
tention was  for  some  other  purpose,  such  as  to 
watch  the  proceedings  in  the  suit.  The  Bahia^ 
11  Jur.,  N.  S.  1008  ;  14  W.  R.  411. 

Inclnded  in  Verdiet.] — In  an  action  for  un- 
liquidated damages  for  breach  of  an  agreement, 
the  jury  included  in  the  verdict  an  amount  for 
subsistence-money  to  the  plaintiff  whilst  await- 
ing the  trial : — Held,  that  he  was  not  entitled 
to  an  allowance  for  subsistence-money  pending 
the  action.  BarJter  v.  Cloii^h,  7  Jur.,  N.  S.  645  ;. 
4  L.  T.  306  ;  9  W.  R.  618. 

Second  TriaL] — In  an  action  upon  a  poUcy  of 
insurance,  the  question  being,  whether  or  not 
the  ship  was  seaworthy,  the  captain  was  detained 
(for  the  purpose  of  giving  evidence  for  the  plain- 
tiff at  the  trial)  from  May  to  December,  1836, 
and  again  from  October,  1840,  to  March,  1841. 
A  rule  having  been  obtained  by  the  defendant 
for  a  new  trial,  on  payment  of  the  costs  of,  and 
occasioned  by,  the  former  trial,  the  master 
allowed  for  the  second  period  of  detention  of 
the  captain  only,  at  the  rate  of  one  guinea  per 
day.  The  court  declined  to  interfere.  Stewart 
V.  'Steele,  5  Scott,  N.  R.  517  ;  4  M.  &  G.  669. 


6.  Remedy  for  Non-Attekdance. 

a.   Attachment. 

Contempt  mnst  be  Clear.] — The  court  will  not 
grant  an  attachment  against  a  witness  for  not 
appearing  to  give  evidence,  unless  a  clear  case  of 
contempt  is  made  out  against  him.    Holme  v» 
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Smith,   1  Marsh.  410  ;  S.    C,  nom.   I£ornc  v. 
Smith,  6  Taunt.  10. 

The  court  will  not  grant  an  attachment  against 
:i  witness  for  disobedience  to  a  subpoena  duces 
tecum,  unless  it  appears  clearly  that  the  party 
absented  himself,  or  withheld  the  documents  in 
defiance  and  contempt  of  the  court.  Beg,  v. 
JlujiicU  (Lord'),  7  D.  P.  C.  693  ;  S  Jur.  604. 

To  Ararrant  an  attachment  against  a  party  for 
not  attending  pursuant  to  a  subpoena,  it  must 
Ije  made  out  to  the  satisfaction  of  the  court  that 
his  non-attendance  was  the  result  of  a  contemp- 
tuous disregard  of  the  process  of  the  court,  and 
that  he  was  a  material  and  necessary  witness. 
Chajman  v.  Davis,  4  Scott,  N.  R.  319  ;  1  D.,  N. 
S.  239  ;  3  M.  &  O.  609. 

The  court  refused  to  grant  an  attachment 
against  a  witness  for  disobedience  of  an  order  of 
the  district  prothonotaiy  of  the  Court  of  Pleas 
at  Lancaster,  and  of  an  arbitrator,  which  re- 
quired the  witness  to  produce  before  the  latter 
in  London  a  large  number  of  books  and  docu- 
ments belonging  to  a  railway  company  in  Lin- 
colnshire, of  which  he  was  the  secretary  and 
solicitor,  and  whi<^  the  directors  (who  were  no 
parties  to  the  reference)  refused  to  allow  him  to 
bring.  Croxotker  y,  Appleby,  9  L.  R.,  C.  P.  23  ; 
43  L.  J.,  C.  P.  7  ;  29  L.  T.  580  ;  22  W.  R.  265. 

A  master  maltster,  resident  at  a  distance  from 
his  malthouse,  placed  his  servant  in  chaige  of 
malt  in  process  of  manufacture,  strictly  enjoin- 
ing him  not  Uf  leave  it  at  any  time  whatever. 
The  servant  having  been  subpoenaed  as  a  witness : 
— Held,  that  the  injunctions  of  the  master 
afforded  no  sufficient  excuse  for  disobeying  the 
.subpoena,  although  it  was  served  upon  hmi  so 
short  a  time  before  the  trial  as  to  preclude  the  i 
I)ossibility  of  his  communicating  with  his  master. 
Oimgh  or  Ooff  v.  Miller  or  Milh,  2  D.  &  L.  23  ; 
13  L.  J.,  Q.  B.  229  ;  8  Jur.  758. 

Due  Calling.] — No  attachment  will  be  granted 
unless  the  affidavit  states  that  the  witness  whs 
duly  called  at  the  triaL  MaXeolm  v.  Bay,  3 
Moore,  222 ;  8,  P„  Jacobs,  In  re,  1  H.  &  W.  123 ; 
Bex  V.  Stretch,  3  D.  P.  C.  368  ;  3  A.  &  E.  603. 

It  is  not  indispensably  necessary  that,  when  a 
witness  is  called  on  his  subpoena,  the  officer  of 
the  court  should  hold  the  writ  in  his  hand ;  it  is 
sufficient  that  the  writ  should  be  exhibited  in 
court,  and  the  officer  call  him  three  times.  B^x 
V.  Fenn,  3  D.  P.  C.  646  ;  1  H.  &  W.  200. 

An  affidavit  that  the  witness  was  called  three 
times  in  open  court  is  sufficient,  without  alleg- 
ing that  he  was  called  upon  the  subpoena. 
Dixon  v.  Lee,  3  D.  P.  C.  259 ;  1  C,  M.  &  R.  645  ; 
r>  T>T.  180. 

Non^ttandaaee.l  —  Though  a  witness 

may  not  have  been  called  in  court  on  his  sub- 
poena, yet,  if  it  clearly  appears  from  the  affi- 
davits in  support  of  the  application  for  an 
attachment  against  him  that  he  did  not  attend 
the  trial,  the  court  will  make  the  rule  for  the 
attachment  absolute.  Oovgh  or  Ooff  v.  Miller 
or  Mills,  2  D.  &  L.  23  ;  13  L.  J.,  Q.  B.  227 ;  8 
Jur.  758. 

BzeaMi — IllnttM.] — It  is  a  sufficient  excuse 
that  he  was  too  ill  to  attend.  Jacobs,  In  re,  1 
H.  k  W.  123. 

Illness  is  an  excuse.    Seholes  v.  ffilttm,  10  M. ' 
&  W.  15  ;  2  D.,  N.  8.  229.  i 

VOL.   III. 


Irregular  Senriee.]— Upon  discharging  a 

rule  nisi  for  an  attachment  against  a  witness  for 
disobedience  to  a  subpoena,  a  copy  of  which  had 
been  tendered  to  him  inclosed  m  an  envelope, 
the  court  refused  to  allow  the  costs  of  shewing 
cause,  though  the  witness  swore  that  the  original 
writ  of  subpoena  was  not  shewn,  or  the  nature  of 
the  document  explfiined  to  him  at  the  time  of 
the  alleged  service,  there  appearing  to  have  been 
some  "  approximation  "  to  the  offence  imputed 
to  the  witness.  Marshall  v.  York,  Netocastle 
and  Berwick  Bailway  Company,  11  C.  B.  398. 

A  rule  for  an  attachment  against  a  vritness 
will  be  discharged  with  ooets,  if  it  is  denied  that 
the  original  was  shewn  at  the  time  of  service. 
Jacobs  V.  Hungate,  3  D.  P.  C.  456. 

An  affidavit,  to  ground  a  rule  nisi  for  an 
attachment  for  not  obeying  a  subpoena,  must 
state  that  at  the  time  of  the  service  the  original 
subpoena  was  shewn  ;  and  it  is  a  sofficient 
answer  to  such  rule  that  the  affidavit  does  not 
so  allege.  Garden  r.  Cresswell,  2  M.  Ic  W.  319 ; 
5  D.  P.  C.  461 ;  M.  &  H.  44. 

Upon  a  motion  for  an  attachment  against  a 
witness  for  not  attending  pursuant  to  a  subpoena, 
it  appearing  from  the  affidavits  in  .answer  that 
the  witnesses  wife  had  neglected  to  deliver  to  her 
husband  a  notice  which  had  been  left  with  her, 
requiring  his  attendance  in  court  on  the  follow- 
ing morning,  and  the  witness  swearing  that  he 
did  not  receive  the  notice,  and  did  not  wilfully 
disobey  the  process  of  the  court,  the  rule  was 
disdharged,  but  without  costs.  Netkenoood  v. 
Wtlkinson,  17  C.  B.  226. 


Court.] — A  witness  is  liable  to 


attachment,  if,  after  a  subpoena  served  on  him,  he 
attends  in  court,  and,  dunng  the  opening  of  the 
plaintiffs  case,  thinking  he  is  not  able  to  prove 
a  particular  fact,  he  leaves  the  court,  and  the 
plaintiff  is  nonsuited  for  want  of  his  evidence. 
Malcolm  v.  Day,  3  Moore,  579. 

The  court  refused  an  attachment  against  a 
witness,  who,  being  subpoenaed  without  parti- 
cular notice  when  the  cause  would  come  on,  in 
the  course  of  his  third  day*s  attendance  left  the 
court  to  attend  to  urgent  business  of  his  trade, 
although  the  cause  was  tried  in  his  absence,  and 
the  plaintiff  nonsuited,  which  his  evidence 
would  have  prevented.  Blandford  v.  Dc  Tastet, 
5  Taunt.  260 ;  1  Marsh.  42. 

So,  though  the  witness  was  induced  to  leave 
the  court  by  the  representation  of  the  adverse 
attorney.    lb. 

An  attachment  will  not  be  granted  against  a 
witness,  if  he  has  a  reasonable  gpround  for  be- 
lieving that  he  will  not  be  wanted.  Bex  v. 
Soloman,  1  D.  P.  C.  618. 

OauM  going  off.]— But  it  is  no  excuse 

that  he  would  have  been  in  time,  if  a  previous 
cause  on  the  list  had  not  unexpectedly  gone  off. 
Fenn,  In  re,  3  D.  P.  C.  546  ;  1  H.  &  W.  200. 

Nor  that  another  person  had  answered  for 
him,  and  would  have  fetched  him  in  a  few 
minutes.    lb, 

LeaTO.]— If  an  attorney  of  the  party  who 

has  subpoenaed  a  witness  gives  him  leave  to  be 
absent  until  a  particular  time,  and,  in  the  interim, 
the  cause  is  called  on  in  the  absence  of  the  witness, 
the  latter  is  not  liable  to  an  attachment  for  a 
contempt.  Farrah  v.  Keat.  6  D.  P.  C.  470 ;  1 
\\\,  W.  k  H.  43  ;  2  Jur.  136. 

z  % 
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Materiality.  J— Where  it  appears  from  the 

notes  and  information  of  the  judge,  who  tried  a 
cause,  that  the  attendance  of  a  witness  who  has 
l)een  subpoenaed  would  be  wholly  immaterial  to 
the  event,  no  attachment  for  contempt  in  not 
attending  will  be  granted.  Dicas  v.  Law^oti,  1 
C,  M.  &  R.  934  ;  3  D.  P.  C.  427  :  6  Tyr.  235. 

In  order  to  ground  a  motio^  for  an  attachment 
for  disobedience  to  a  subpcena,  the  affidavit  must 
state  that  the  party  was  a  material  witness. 
TitOey  v.  Pitrter,  2  M.  &  W.  822 ;  5  D.  P.  C.  744 ; 
^S'.  P.,  Taylor  v.  Willans,  4  M.  &  P.  69  ;  and 
Chapmun  v.  Davis,  1  D.,  N.  S.  239 ;  4  Scott, 
N.  R.  319  ;  3  M.  &  G.  609. 

FoBtponement.] — ^A  subpoena  duces  tecum 

required  a  defendant's  attorney  to  appear  on  a 
particular  day,  but  did  not  command  him  to 
appear  from  day  to  day,  after  that  day.  The 
cause  was  postponed  at  the  instance  of  the  de- 
fendant, and  the  attorney  did  not  appear  on  the 
day  when  the  cause  was  called  on.  The  coui-t 
refused  an  attachment  for  disobedience  to  the 
subpoena.  VattghUm  v.  Brine,  ^  D.  P.  C.  179  ; 
1  W.  P.  C.  41 ;  4  Jur.  1061. 

Time  for  Xotion.] — A  motion  for  an  attach- 
ment against  a  person  subpoenaed  as  a  witness, 
for  not  attending  at  a  trial,  must  be  made  within 
the  term  succeeding  the  trial.  Thorpe  v.  ChU- 
houme,  11  Moore,  55. 

A  motion  for  an  attachment  for  not  obeying  a 
subpoena  should  be  made  at  the  earliest  possible 
opportunity  after  the  contempt  has  occurred. 
Bex  V.  Stretch,  4  D.  P.  C.  30  ;  5  N.  &  M.  178 ;  1 
H.  &  W.  322 ;  3  A.  &  E.  503. 

b.  Action. 

When  it  Liei.]— No  action  lies  against  a  wit- 
ness for  non-attendance,  unless  the  cause  was 
called  on  and  the  jury  sworn.  Bland  v,  Swafford, 
Peake,  60. 

In  a  declaration  an  averment  that  the  appear- 
ance  of  the  defendant  was  material  and  neces- 
sary at  the  trial  is  equivalent  to  an  averment 
that  the  plaintiff  had  a  good  cause  of  action. 
Bat  is  V.  Lovell,  4  M.  &  W.  679  ;  1  H.  &  H.  451 ; 
7  D.  P.  C.  178  ;  3  Jur.  225. 

An  action  will  lie  for  disobedience  to  a  sub- 
poena served  after  the  first  day  of  the  assizes, 
and  commanding  the  witness  to  attend  on  that 
day,  and  so  from  day  to  day  until  the  cause  is 
tried,  provided  the  trial  tiJces  place  within  a 
seasonable  time  after  service  of  the  subpcena.  Ih, 

It  is  not  necessary  to  aver  that  tiie  absence  of 
the  defendant  as  a  witness  was  the  sole  cause  of 
the  plaintifE  failing  in  his  action.  That  fact  is 
important  only  with  regard  to  the  amount  of 
damages  to  be  recovered  in  an  action  against 
such  witness.    lb. 

In  an  action  for  not  obeying  a  subpoena,  it  is 
prim&  facie  sufficient  to  allege  that  the  defen- 
dant was  a  material  witness,  and  that  his  absence 
caused  the  plaintiff  to  be  nonsuited,  Mdthout 
avening  that  the  plaintiff  had  originally  a  good 
cause  of  action.  Ma>sterman  v.  Judson,  8  Bing. 
224 ;  1  M.  &  Scott,  367. 

In  an  action  for  not  appearing  as  a  witness, 
the  declaration  need  not  aver,  in  express  terms, 
that  the  subpoena  was  served  within  a  reason- 
able time ;  the  usual  averment  that  the  defen- 
dant could  and  might  have  appeared,  and  had  no 
reasonable  cause  for  omitting  to  do  so  is  suffi- 


cient.    MauTiseU  v.  Ainsworth,  8  D.  P.  C.  869  ;  1 
H.  &  W.  5. 

The  action  will  lie  if  the  witness's  evidence 
was  material  uiwn  any  one  of  the  issues,  even 
though  the  plaintiff  had  not  a  good  cause  of 
action,  amling  v.  Coxe,  6  D.  &  L.  399  ;  6  C.  B. 
703  ;  18  L.  J.,  C.  P.  100  ;  13  Jur.  101. 

Canie  of  Withdrawal  of  Becord.]— An 


action  will  lie  against  a  witness  for  non-attend- 
ance in  pursuance  of  a  'subpoena,  although  the 
plaintiff  was  not  nonsuited,  but  withdrew  his 
record  in  consequence  of  the  absence  of  the 
witness.  Mullett  v.  Hnnt,  1  C.  &  M.  752 ;  3  Tyr. 
875. 

A  declaration  alleged,  that  the  subpoena  was 
made  known  and  shewn  to  the  defendant.  The 
evidence  was,  that  the  subpoena  was  made  known, 
and  conduct-money  was  taken  by  the  witness, 
but  the  original  subpoena  was  not  diewn : — Held, 
that  it  was  not  necessary  for  the  purposes  of 
such  action  that  the  original  subpoena  should  have 
been  shewn  (unless,  perhaps,  wnere  the  party  de- 
manded to  see  it),  and  that  the  part  of  the  alle- 
gation as  to  shewing  the  subpoena  might  be  re- 
jected.   Ih, 

In  an  action  against  a  pai'ty  for  not  appearing 
to  give  evidence  in  obedience  to  a  subpoena  ad 
testificandum,  it  is  not  necessary  to  shew  that 
the  defendant  was  called  on  his  subpoena  by  the 
officer  of  the  court,  if  it  is  shewn  by  other  satis- 
factory evidence  that  he  was  not  present  at  the 
proper  time  and  place  when  he  was  required  t<» 
give  evidence ;  or  even  that  he  was  absent  when 
the  cause  was  called  on  for  trial,  under  such  cir- 
cumstances that  he  could  not  have  been  forth- 
coming when  required  to  give  evidence,  and  in 
such  case  it  is  not  necessary  that  the  jury  should 
have  been  sworn  and  the  plaintiff  nonsuited  ;  it 
is  sufficient  if  he  withdrew  the  record,  being 
unable  safely  to  go  to  trial  in  the  absence  of  the 
witness.  Lamout  v.  Orooh,  6  M.  &  W.  615 ;  8 
D.  P.  C.  737  ;  4  Jur.  489. 

A  declaration  stating  that  the  plaintiff  was 
about  to  institute  a  suit  in  the  Divorce  Court  for 
a  dissolution  of  his  marriage  on  the  ground  of 
his  wife's  insanity  at  the  time  of  the  marriage, 
and  that  the  defendant  was  a  surgeon  and 
apothecary,  alleged  a  contract  on  his  part  to 
attend  as  a  witness  and  give  testimony  at  the 
trial.  Breach,  that  he  did  not  appear,  by  reason 
whereof  the  plaintiff  was  obligied  to  withdraw 
the  record,  there  being  no  allegation  that  the 
plaintiff  had  a  good  cause  of  action.  Verdict 
for  the  plaintiff,  damages  50Z.  On  a  rule  to 
enter  a  nonsuit,  or  to  reduce  the  damages  to  l4f. : 
— Held,  that  on  the  facts  there  was  evidence  of 
the  contract  alleged ;  that  the  action  was  well 
brought ;  and  that  the  plaintiff  was  entitled  to 
substantial  damages.  Yeatman  v.  Bemp*ey,  7 
C.  B.,  N.  S.  628  ;  29  L.  J.,  C.  P.  177  ;  6  Jur.,  N.  S. 
778  ;  8  W.  R.  219.  Affirmed  on  appeal,  9  C.  B.. 
N.  S.  881  ;  7  Jur.,  N.  S.  1245 ;  9  W.  B.  743— 
Ex.  Ch. 

What  Payment.] — If  a  witness  has  received  an 
adequate  sum  from  one  party  for  his  expenses, 
on  being  subpoenaed,  and  he  consents  to  accept  a 
shilling  for  his  expenses  with  the  subpoena,  when 
served  by  the  opi>o8ite  party,  he  will  still  be 
liable  to  an  action  by  the  latter,  if  he  does  not 
attend  pursuant  to  the  ^vrit.  Bittley  v.  M^Zeod, 
3  Bing.  N.  C.  406 ;  4  Scott,  131 ;  5  D.  P.  C  481  ; 
3  Hodges,  44;  1  [Jur.  22. 
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Contoiting  Oroimd  of  Aotion.] — ^A  declaration 
in  an  action  against  a  witness  for  disobedience 
of  a  subpoena  ad  testificandum  stated  that  the 
plaintiff  bad  a  good  cause  of  action  in  the  suit 
in  which  the  subpoena  was  issued,  and  that, 
although  the  testimony  of  the  defendant  was 
material  evidence  for  the  plaintiff,  he  did  not 
attend  the  trial,  whereby  the  plaintiff  was  com- 
pelled to  withdraw  the  record,  and  became  liable 
to  pay  the  defendant  in  that  suit  the  costs  of  the 
day,  and  also  to  pay  his  own  costs.  The  defen- 
dant haying  pleaded  not  guilty,  leave  and  licence, 
and  that  the  plaintiff  could  have  proceeded  to 
the  trial  without  the  testimony  of  the  defendant : 
— ^Held,  that,  the  plaintiff  having  put  in  the 
reconl  in  the  previous  action,  the  defendant  could 
not,  on  these  pleadings,  refer  to  it,  and  contend 
that  it  contained  no  ground  of  action,  a  good 
cause  of  action  being  conclusively  admitted  by 
the  pleadings,  and  that  the  defendant  was  liable 
to  pay  the  whole  of  the  costs.  Neetlham  v. 
Franer,  3  D.  &  L.  190 ;  1  C.  B.  815  ;  14  L.  J., 
C.  P.  256  ;  9  Jur.  734. 

BunagM.] — In  an  action  against  a  witness  for 
not  obeying  a  subpoena,  proof  of  actual  damage 
having  been  sustained  by  the  plaintiff,  through 
the  witness's  breach  of  duty,  is  essential,  as  the 
law  will  not  imply  a  lo&s  from  mere  disobedience 
to  a  subpoena.  Couling  v.  Coxc^  6  D.  &  L.  399  ; 
6  C.  B.  703  ;  18  L.  J.,  C.  P.  100 ;  13  Jur.  101. 

0.  Assesflxnent  of  Becompense  by  Court. 

The  further  recompense  given  by  5  Eiiz.  c.  9, 
fi.  12,  against  a  witness  for  non-attendance,  must 
be  assemed  by  the  court  out  of  which  the  process 
issues,  and  not  by  the  jury  or  judge  at  nisi  priua 
JPearsan  v.  IleSy  2  Dougl.  656. 

7.  Pbotectiok  fbom  Arbest. 

Before  Xagistrate.]  —  A  witness  attending 
before  a  police  magistrate  in  a  pending  case  is 
privileged  from  arrest.  Mtmtagne  v.  Harrhon, 
3  C.  B.,  N.  8.  292  ;  27  L.  J.,  C.  P.  24  ;  4  Jur., 
N.  8.  29. 

A.  had  charged  persons  with  felony,  and  the 
magistrate,  on  their  being  brought  before  him, 
remanded  them  to  a  future  day.  A.  was  attend- 
ing as  prosecutor  and  witness,  but  without  any 
summons  or  ci'own-office  subpoena  to  compel  his 
attendance.  On  leaving  the  court  he  was  arrested 
under  a  ca.  sa. : — Held,  that  he  was  entitled  to  his 
discharge.    Ih, 

Jnrisdietion    of  Court    to  give    Froteotion.] 

— The  court  out  of  which  the  nisi  prius  record 
is  sent  has  jurisdiction  to  punish  a  contempt 
committed  by  the  arrest  of  a  witness  in  the 
cause  during  the  continuance  of  his  privilege 
eundo,  morando,  et  redeundo.  Kimpton  v,  Lon- 
dim  and  North^WeHern.  Railvoay  (\wijmny,  9 
Ex.  766  ;  2  C.  L.  E.  1026  ;  23  L.  J.,  Ex.  232. 


VI.     EXAMINATION  OF  WITNESSES. 
1.   Competency  generally, 

a.  Bffeot  of  Statutes. 

Adnltory.]— The  4  &  6  Will.  4,  c.  76,  s.  3, 
did  not  I'cnder  inadmissible  the  evidence  of  a 
witness  that  he  jot  she  has  committed  adultery. 


IlebbUrthwaite  v.  HehhUthwaitc^  39  L.  J.,  Mat. 
15. 

A  witness  may  claim  the  protection  of  the 
statute  or  give  the  evidence,  but  a  party  to  the 
suit  cannot  object  to  its  admission.    Ih, 

A  petition  in  chancery  which  sought  to  estab- 
lish a  claim  on  the  ground  that  a  certain  person 
was  illegitimate,  by  i*eason  of  the  adultery  of  his 
mother,  who  had  since  been  divorced,  is  not  ^*  a 
proceeding  instituted  in  consequence  of  adultery/ ' 
so  as  to  make  the  husband  competent  to  give  evi- 
dence tending  to  establish  the  fact  of  non-access. 
Anon.^  39  L.  J.,  Ch.  192, 

Pariih  Matten.]— Under  3  &  4  Vict.  c.  26,  s.  1. 
any  owner  of  lands  within  a  parish  is  competent 
to  give  evidence  on  a  prosecution  against  the 
parish  for  non-repair  of  a  highway,  though  he  is 
not  a  rated  inhabitant,  the  lands  being  occupied 
by  tenants  who  are  rated  for  them.  Reg.  v. 
Doddington,  1  Q.B.  341. 

An  overseer,  since  3  &  4  Vict.  c.  26,  is  a  com- 
petent witness  for  or  against  his  parish.  Jli'g.  v. 
Vickery,  12  Q.  B.  478  ;  17  L.  J.,  M.  C.  129  ;  i:> 
Jur.  581. 

In  Criminal  and  Fiioal  Frooeedingt.  V-An  in- 
formation before  justices  under  1^2  Will.  4,  c. 
32,  s.  23,  for  using  an  engine  for  the  purpose  of 
taking  game  without  the  authority  of  a  certifi- 
cate, is  a  criminal  proceeding  in  which  the  P&i^7 
is  charged  with  the  commission  of  an  offence 
punishable  on  summary  conviction,  within  14  & 
15  Vict.  c.  99,  s.  3,  and  therefore  the  party 
charged  is  not  competent  or  compellable  to  give 
evidence  for  or  against  himself.  Cattcll  v,  Ireson. 
El.,  Bl.  &  El.  91 ;  27  L.  J.,  M.  C.  167  ;  1  Jur.. 
N.  S.  560. 

On  the  trial  of  an  information  for  penalties  in- 
curred under  5  &  6  Vict.  c.  36  and  16  &  17  Vict, 
c.  34,  against  an  annuitant  for  refusing  to  allow 
the  tenants  of  the  premises  on  which  the  annuity 
was  charged,  the  property-tax,  to  be  deducted  out 
of  the  rents,  he  could  not  be  called  as  a  witness, 
before  28  &  29  Vict.  c.  104.  Reg,  v.  Sheil,  1  F. 
&  F.  204. 

Partioi.]— Under  14  fc  15  Vict.  c.  99,  a  party 
to  a  suit  may  be  called  as  a  witness  by  his  adver- 
sary. Boyle  V.  Wiseman^  10  Ex.  647  ;  24  L.  J., 
Ex.  160 ;  1  Jur.,  N.  8. 115. 

Condnoting  their  own  Oaies.] — There  is  no 
rule  of  law  against  a  party  addressing  the  jury 
and  being  examined  as  a  witness  in  his  own 
behalf,  since  14  &  15  Vict.  c.  99 ;  though  the 
court  strongly  disapproves  of  such  a  practice. 
Cohhett  V.  Hndsm,  1  £1.  &  Bl.  11 ;  22  L.  J.. 
Q,  B.  11  ;  17  Jur.  488. 

In  Criminal  Caies.] — See  Criminal  Law. 

Bolation  of  Husband  and  Wife.j^iS^e  Hus- 
band AND  Wife. 


b.  Want  of  Beaaon  or  Beligion. 

Boligion.] — ^A  person  who  has  no  notion  of 
eternity,  or  of  a  future  state  of  rewards  and  pun- 
ishments, cannot  be  examined  as  a  witness. 
Rex  V.  Wliite,  1  Leach,  C.  C.  430. 

The  proper  question  to  be  asked  a  witness,  in 
order  to  ground  an  objection  to  his  comiKjtency, 
is  not  whether  he  believes  in  Jesus  Christ  or  the 

z  z  2 


1415 


EVIDENCE — Examination  of  Witnesses, 


Ulf> 


Holy  Gospels,  but  whether  he  believes  Id  God 
and  a  fntoie  state.    JRex  y.  Taylor,  Peake,  11. 

A  plaintiff  in  a  cause  was  about  to  be  sworn, 
when  she  was  objected  to  as  incompetent,  on  the 
ground  of  want  of  religions  belief.  The  judge 
then  swore  her  on  the  Toir  dire,  and,  in  answer  to 
questions  by  the  defendant's  counsel,  she  said 
that  she  did  not  believe  in  a  God,  and  that  she 
did  not  believe  in  the  obligation  of  an  oath  any 
more  than  in  that  of  her  word,  nor  did  she 
believe  in  a  future  state  of  rewards  and  punish- 
ments, but  that  she  was  morally  bound  by  the 
solemn  declaration  she  had  taken,  to  speak  the 
truth : — Held,  that  the  witness  was  properly  ex- 
amined on  the  voir  dire,  and  rejected  as  incom- 
petent. Madm  v.  Catanaehj  7  H.  &  N.  860  ;  31 
L.  J.,  Ex.  118  ;  7  Jur.,  N.  S.  1107  ;  5  L.  T.  288  ; 
10  W.  R.  112. 

A  Chinese,  sworn  according  to  a  form  which  is 
obligatory  upon  his  conscience,  is  a  good  witness 
in  a  court  of  law.  Reff,  v.  Etvtrehman,  Car.  &  M, 
248. 

8o  a  negro,  who  was  called  &s  a  witness,  stated, 
before  he  was  sworn,  that  he  was  a  Christian 
and  had  been  baptized  : — Held,  that  he  ought  to 
be  sworn,  and  thiat  no  further  question  could  be 
asked  him  before  he  was  so.  Beg,  v.  Serra,  2  C. 
&  E.  53. 

I]ifa]iti.j — Before  a  child  is  examined  as  a  wit- 
ness, the  judge  must  be  satisfied  that  the  child 
feels  the  bincSng  obligation  of  an  oath  from  a 
general  course  of  religious  education  ;  and  the 
effect  of  the  oath  on  the  conscience  of  the  child 
should  arise  from  religious  feelings  of  a  perma- 
nent nature,  and  not  &om  instruction  recently 
communicated  for  the  purposes  of  a  trial.  Bne 
V.  WilliatM,  7  C.  &  P.  320. 

Lnnatiei.] — If  a  lunatic  is  tendered  as  a  wit- 
ness, it  is  for  the  judge  to  examine  whether  the 
lunatic  is  of  competent  understanding  to  give 
rational  evidence,  and  is  aware  of  the  nature  and 
obligation  of  an  oath.  If  the  judge  is  satisfied 
on  these  points,  he  should  admit  the  lunatic  as  a 
witness.  B/fg.  v.  JET/W,  2  Den.  C.  C.  264  ;  T.  & 
M.  512  ;  5  Cox,  C.  C.  259  ;  20  Ti.  J.,  M.  C.  222  ; 
15  Jur.  470. 

Before  being  sworn  the  lunatic  may  be  ex- 
amined, and  witnesses  may  be  called  as  to  his 
competency.     2  b. 

If  he  is  admitted  it  is  for  the  jury  to  judge 
whether  his  evidence  is  tainted  by  his  insanity, 
and  to  decide  upon  the  degree  of  cretlit  to  be  at- 
tached to  it.    Jo, 

Before  the  evidence  of  a  lunatic,  subject  to  in- 
sane hallucinations,  can  be  received,  there  must 
be  an  inquiry  as  to  his  mental  condition.  Spittle 
V.  Waltm,  11  L.  R.,  Kq.  420 ;  40  L.  .1.,  Ch.  368  ; 
2t  L.  T.  18  ;  19  W.  R.  405. 

o.  Where  Corroboration  Keoessary. 

Against  IXeceaied  Pertoni.]— The  court  is  not 
[)rone  to  act  on  evidence  of  conversations  with  a 
deceased  person,  and  will  never  give  a  person 
anything  on  his  own  uncorroborated  statement 
against  another  after  that  other's  death.  Bogerx 
v.  Pomll,  38  L.  J.,  Ch.  648  ;  18  W.  R.  282. 

\Vben  a  claim  is  made  against  the  estate  of  a 
deceased  person,  the  court  will  never  act  upon 
the  uncorroborated  evidence  of  the  claimant. 
Aforlei/  V.  lUnetf,  18  W.  R.  490. 

The  evi<lence  of  a  party  to  the  suit  in  his  own 


favour,  although  uncorroborated,  is  admissible* 
and  may  influence  the  court  ah  a  juryman. 
Brotms  v.  Collinjt,  21  W.  R.  222. 

Evidence  of  a  plaintiff  on  his  own  belialf  as  to 
a  bargain  with  a  man  since  dead  ought,  in  the 
absence  of  corroboration,  to  be  disregarded.  Hill 
V.  mimiy  8  L.  R.,  Ch.  888  ;  42  L.  J.,  Ch.  817  ; 
29  L.  T.  238  ;  21  W.  R.  767. 

The  rule  that  a  claim  upon  the  estate  of  a 
deceased  person  cannot  be  maintained  upon  tlie 
unsupported  testimony  of  the  claimant,  applies 
to  cases  of  alleged  debt  as  well  as  to  cases  of 
alleged  gift.  IHnch,  In  re,  Finch  v.  Fineh,  or 
Wymte-Mnch,  In  re,  Wynne^Ffnrh  v.  Wynne- 
Finch,  23  Ch.  D.  267 ;  48  L.  T.  129 ;  31  W.  R. 
526— C.  A.  8.  P.,  Whittuher,  In  re,  Whittaker 
V.  Whittaher,  21  Ch.  D.  657  ;  51  L.  J..  Ch.  737  ; 
46  L.  T.  802  ;  30  W.  R.  787. 

As  to  EHdeaoe  of  Aeeomplieet.] — See  Cbi> 
MTNAL  Law. 

d.  Other  Cases. 

i.  Incompetency. 

Conyioti.] — A  convict  under  sentence  of  death 
cannot  be  called  as  a  witness.  Beg,  v.  Wehh,  11 
Cox,  C.  C.  133. 

Withdrawing  Eridenee.]— The  evidence  of  an 
incompetent  witness  may  be  withdrawn  from  the 
jury  upon  the  incompetency  appearing  during 
his  examination  in  chief,  although  he  has  been 
examined  previously  on  the  voir  dire,  and  pro- 
nounced to  be  competent.  Beg.  v.  Whitehead^ 
1  L.  R.,  C.  C.  33 ;  35  L.  J..  M.  C.  186  :  14  L.  T 
489  ;  14  W.  R.  677. 

ii.  Cbunsel. 

In  what  Cases.] — A  barrister  cannot  be  callciT 
as  a  witness  to  prove  what  was  stated  by  him  on 
a  motion  before  the  court.  Cftrry  v.  \yalter,  1 
Esp.  456. 

A  party  will  not  be  allowed  to  go  into  evidence 
of  the  time  when  the  counsel  for  the  opposite 
party  was  retained,  either  by  calling  the  counsel's 
clerk,  or  otherwise,  as  the  retaining  of  counsel 
falls  within  the  rules  respecting  confidential 
communications,  fbote  v.  Ifayne,  1  C.  &  P.  545  ; 
R.  &  M.  166. 

A  statement  made  by  counsel  at  judge'fr 
chambers  in  the  presence  of  his  client's  attorney 
or  the  attorney's  clerk  acting  for  the  attorney,  in 
order  to  induce  the  judge  to  take  a  step  in  the 
cause,  is,  if  relevant  to  the  question  at  issue  in 
the  trial,  admissible.  TMIer  v.  Womutn,  3  L.  T.. 
741  ;  9  W.  R.  348. 

iii.  Sitlivitor*. 

Szistenee   of  Legal   Proeeedingt.]  ~  If  any 

matter  is  disclosed  to  an  attomej-  in  the  cause, 
he  cannot  be  permitted  to  give  it  in  evidence 
either  in  that  or  in  any  other  action.  Tf*f7*oji  v, 
Bagtall,  4  T.  R.  735. 

It  is  the  privilege  of  the  client  and  not  of  the 
attorney.    Parhhnrst  v.  Lowten,  2  Swans.  216. 

An  attorney  is  not  pri\ileged  from  disclosing- 
as  a  witness  a  statement  made  by  his  client,  re- 
lative to  the  subject-matter  of  a  suit,  if  such  state- 
ment was  not  necessary  for  the  purpose  of  the 
proceedings  on  which  the  attorney  was  employed. 
amnrd  V.  Brtte9,  6  M.  &  W.  647  ;  8  D.  P.  C.  774. 
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Communications  made  to  an  attorney  respect- 
ing a  matter  in  dispute  and  controversy  are 
privileged,  though  no  cause  was  then  commenced. 
Clark  V.  Clark,  1  M.  &  Rob.  3. 

So,  communications  made  by  a  party  to  an 
attorney  are  confidential,  although  they  do  not 
relate  to  a  cause  existing  or  in  progp^ess  at  the 
time  they  were  made.  Crofnack  v.  Heatheote,  4 
Moore,  357  ;  2  B.  &  B.  4. 

Communications  made  before  suit,  by  a  client 
to  his  solicitor,  concerning  the  matter  in  dispute, 
are  not  generally  privileged ;  but  advice  given 
confidentially  to  a  client,  on  such  statements,  is 
within  the  rule.  Bluch  v.  Galsworthy,  2  QtxfL 
453  ;  7  Jur.,  N.  S.  91. 

Ck>mmunications  beween  a  solicitor  and  his 
client  ante  litem  motMn,  and  a  bill  of  costs  re- 
lating thereto,  are  privileged.  Turton,  v.  Barber, 
22  W.  R.  438. 

Communications  between  solicitor  and  client, 
to  which  privilege  once  attaches,  are  idways 
privil^ed,  whether  they  have  been  made  with 
reference  to  the  existing  action,  or  to  a  previous 
one ;  4  fortiori  are  they  privil^ed  wnen  the 
question  in  dispute  is  the  same  in  the  second 
action.  Bullock  v.  Carrie,  3  Q.  B.  D.  356  ;  47  L. 
J.,  Q.  B.  852  ;  38  L.  T.  102  ;  26  W.  R.  330. 

So,  held,  where  A.,  having  failed  in  an  action 
against  him  by  B.,  brought  an  action  for  indem- 
nity against  C,  who  was  under  the  same  obliga- 
tion to  him  as  he  was  to  B.,  and  the  application 
was  by  C.  to  inspect  documents  to  which  privi- 
lege attached  in  the  f  oimer  action.    lb. 

On  the  Queen  s  proctor's  intervention  alleging 
the  adultery  of  the  petitioner,  counsel  on  behafi 
of  the  Queen's  proctor  proposed  to  ask  the  peti- 
tioner whether  he  had  not  confessed  to  his 
solicitor  on  a  former  trial  that  he  had  been  guilty 
of  a  matrimonial  offence : — Held,  that  the  com- 
munication was  privileged,  and  that  therefore 
the  question  was  inadmissible.  Bran/ord  v. 
Branftyrd,  4  P.  D.  72  ;  48  L.  J.,  P.  40 ;  40  L.  T. 
<>69  ;  27  W.  R.  691. 

An  attorney  is  not  at  liberty  to  disclose  in  evi- 
dence what  has  been  confidentially  communicated 
to  him  by  a  client,  although  the  latter  is  no  party 
to  the  cause  before  the  court.  Btx  v.  WUhers, 
2  Camp.  578. 

As  to  Sale  of  Estates.^— >Communications  made 
to  an  attorney  by  his  chent  respecting  the  sale  of 
estates  are  privileged ;  the  rule  is  not  limited  to 
suits  existing  or  expected.  M^ynn  v.  Joliffe,  1 
M.  &  Rob.  326. 

The  privilege  of  communication  between  soli- 
citor and  client  extends  to  all  matters  within  the 
scope  of  the  ordinary  duties  of  a  solicitor,  and 
the  sale  of  estates  being  of  such  matters,  a  soli- 
citor is  not  at  liberty  to  disclose  what  passed  in 
conversations  which  he  had  either  with  the  client 
or  the  agent  of  the  client,  relative  to  the  amount 
of  the  bidding  to  be  reserved  upon  the  sale  of  an 
estate  in  which  he  had  been  concerned  for  him, 
or  to'  other  matters  connected  with  such  sale. 
Carptnael  v.  Powis,  1  Ph.  687  ;  15  L.  J.,  Ch.  276. 

Where  an  act  is  done  in  pursuance  of  a  bargain 
between  two  parties,  and  in  presence  of  the 
attorneys  for  each  of  them,  the  communication 
by  one  party  to  his  attorney  relating  to  that  act 
is  not  privileged  so  as  to  prevent  tiie  attorney 
from  giving  evidence  of  it.  Weeks  v.  Argent,  16 
M.  &  W.  817  ;  16  L.  J.,  Ex.  209  ;  11  Jur.  525. 

Where  upon  the  sale  of  an  estate  the  same  at- 
torney was  employed  by  the  vendor  and  by  the 


purchaser,  a  communication  from  the  purchaser 
to  the  attorney,  asking  for  time  to  pay  the  pur- 
chase-money, is  not  privileged.  Perry  v.  Smith, 
9  M.  &  W.  681 ;  Car.  &  M.  554. 

Knowledge  Obtained  daring  Trial.] — The  nilc 
as  to  privileged  communications  between  counsel 
or  attorney  and  client  does  not  extend  to  facts 
of  which  the  counsel  or  attorney  of  themselves 
obtain  knowledge  in  the  course  of  a  trial.  Brown 
V.  Foster,  1  H.  &  N.  736  ;  26  L.  J.,  Ex.  249 ;  3 
Jur.,  N.  S.  245. 

The  privilege  of  a  solicitor  applies  only  to 
communications  received  from  his  client ;  it  does 
not  extend  to  those  derived  from  third  parties, 
whether  strangers  to  or  the  opponents  of  the 
client,  although  made  to  the  solicitor  while  act- 
ing in  that  capacity.  Ford  v.  Tennant,  32  Beav. 
162  ;  32  L.  J.,  Ch.  465  ;  9  Jur.,  N.  S.  292  ;  7  L. 
T.  732;  11  W.R.  324. 

dneition  for  Judge.]— A  judge  is  bound  to 
decide  the  preliminaiy  question  of  fact  whether 
a  communication  is  privileged  or  not,  and  his 
decision,  if  erroneous,  may  he  reviewed.  Clea  re 
V.  Jotu'S,  7  Ex.  421 ;  21  L.  J.,  Ex.  105. 

Professional  Advice.] — The  protection  of  com- 
munications, made  by  a  client  to  his  attorney, 
applies  to  all  cases  in  which  the  relation  of  at- 
torney and  client  subsists,  and  to  all  cases  where 
the  client  applies  to  the  attorney  in  his  professional 
capacity.  Boe  d.  SheUard  v.  Harris,  5  C.  &  P. 
592. 

An  attorney  cannot  be  asked  whether  A.  applied 
to  him  to  draw  a  certain  deed ;  nor  whether  A. 
asked  his  advice  for  a  lawful  or  an  unlawful  pur- 
pose,   lb. 

In  an  action  of  trover  for  a  lease  brought  by 
the  assignees  of  a  bankrupt,  the  plea  set  out  that 
before  the  bankruptcy,  the  bankrupt  deposited 
the  lease  with  the  defendant  as  a  collateral  se- 
curity for  money  which  the  bankrupt  owed  him. 
At  the  trial,  the  plaintiffs  attempted  to  shew 
that  the  lease  was  deposited  after  the  act  of 
bankruptcy,  and  for  that  purpose  called  a  wit- 
ness, who  had  been  the  attorney  for  the  bankrupt 
after  the  act  of  bankruptcy,  and  had  been  applied 
to  by  him  to  raise  him  money.  It  was  then  pro- 
posed to  ask  him  whether  the  bankrupt  had  not 
the  lease  in  his  possession  at  that  time  : — Held, 
that  this  was  privileged  from  disclosure,  as  being 
a  confidential  communication  made  to  him  in  his 
character  as  an  attorney.  Tvrquand  v.  Ktiight, 
2  M.  &  W.  98  ;  2  Gale,  192. 

A.,  the  defendant,  wrote  to  his  solicitor,  who 
was  also  the  solicitor  of  £.,  the  plaintiff  :  ''  You 
may  make  Mr.  E.  an  offer  of  the  T.  Hotel  on 
certain  terms.".  This  letter  was  forwarded  to 
the  plaintiff,  who  at  once  wrote  and  accepted 
the  offer.  A  subsequent  letter  from  the  defen- 
dant to  the  solicitor,  expressing  satisfaction  that 
E.  had  accepted  the  offer,  was  tendered  in  evi- 
dence : — Held,  that  the  letter  was  privileged. 
Eadic  V.  Addison,  52  L.  J.,  Ch.  81 ;  47  L.  T.  543  ; 
31  W.  R.  320. 

Where  an  attorney  is  employed  by  a  client 
professionally  to  transact  professional  business, 
all  the  communications  which  pass  between  them 
in  the  cause  and  for -the  purpose  of  that  business, 
and  not  those  only  wmch  relate  to  litigation 
commenced  or  in  contemplation,  are  privileged 
communications.    Herring  v,  Clobery,  1  Ph.  91. 

A,  applied  to  B.,  an  attorney,  to  raise  money 
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upon  certain  proper^,  and  eiuibled  him  to  obtain 
an  abstract  of  the  title  and  compare  it  with  the 
original,  bnt  the  money  was  never  raised.  In  an 
ejectment,  B.  was  called  upon  to  produce  the  ab- 
stract as  secondary  evidence  of  an  original  deed 
stated  therein  : — Held,  that  A/s  communication 
was  confidential,  and  that  B.'s  evidence  was 
therefore  inadmissible.  Doe  d.  Peter  v.  Watkin*, 
4  Scott,  155  ;  3  Biog.  N.  C.  421 ;  3  Hodges,  25  ; 
1  Jut.  42. 

An  attorney  is  not  bound  to  speak  as  to  the 
particulars  of  a  bill  of  exchange,  when  the  know- 
ledge of  those  particulars  is  only  derived  from 
the  bill  having  been  intrusted  to  him  by  his 
client.    Beard  v.  Ackerman,  5  £sp.  120. 

An  attorney,  employed  by  consent  of  two 
parties  in  preparing  a  deed  from  one  to  the  other, 
cannot  be  examined  as  to  what  he  became  in- 
formed of  in  preparing  the  deed,  when  the  action 
is  brought  by  the  assignees  of  one  against  the 
other,  suggesting  fraud  in  the  deed.  Rohmn  v. 
Kevipj  4  Esp.  235  ;  5  Esp.  52. 

Wnere  an  attorney  has  come  to  the  knowledge 
of  a  deed  or  an  instrument  having  been  destroyed, 
from  the  circumstance  of  his  oeing  etaployed 
as  an  attorney,  he  cannot  be  asked  as  to  the 
fact  the  knowledge  of  which  was  so  obtained. 
Ih, 

In  an  action  by  payee  against  maker  of  a  pro- 
missory note  for  money  lent,  the  plaintiff,  for  the 
purpose  of  taking  the  case  out  of  the  Statute  of 
Limitations,  tendered  an  account-book,  contain- 
ing an  admission  by  the  defendant  of  payment 
of  interest  to  him.  The  defendant's  counsel  then 
raised  a  collateral  issue  as  to  the  admissibility  of 
the  book,  and  proved  that  the  plaintiff,  being 
the  attorney  of  the  defendant,  wrote  to  her  for 
a  statement  of  the  debts  and  payments  of  her 
late  husband,  adding,  "  This  from  you  will  assist 
me  in  preparing  the  case  for  counsel."  Where- 
ujwn  the  book  in  question  was  sent  to  the  plain- 
tiff : — ^Held,  that  the  communication  was  privi- 
leged. Cleate  v.  Jtmes,  7  Ex.  421 ;  21  L.  J.,  Ex. 
105. 

Forgery.]— A.  took  a  forged  will  to  B.,  a  soli- 
citor, and  asked  him  to  advance  money  on  a 
mortgage  of  the  property  mentioned  in  the  will. 

B.  made  no  charge  for  the  interview,  and  did 
not  advance  the  money : — Held,  not  a  privileged 
communication.  Rea,  v.  Farley,  1  Den.  C.  C. 
197  ;  2  C.  &  K.  313. 

A  prisoner  was  indicted  for  forging  a  will.  The 
forged  instrument  had  been  given  by  him  to  his 
attorney,  ostensibly  for  professional  purposes,  but 
in  the  opinion  of  the  judge  with  some  very  dif- 
ferent object.  An  objection  that  it  was  a  privi- 
leged communication,  and  therefore  could  not 
be  read  : — Held,  invalid.    Reg,-  v.  Jones,  1  Den. 

C.  C.  166  ;  2  C.  &  K.  234. 

An  attorney  is  not  obliged  to  give  evidence  on 
a  charge  of  forgery  against  his  client.  Rear  v. 
D'fxon,  3  Burr.  1687. 

False  FreteneeB.]— A  letter  written  by  a 
solicitor  for  a  client  making  a  claim  for  a  lost 
parcel  alleged  to  contain  valuable  articles,  is  not 
inadmissible  on  the  ground  of  privilege  in  a 
criminal  case.  But  in  order  to  make  a  client 
criminally  responsible  for  a  letter  written  by  his 
solicitor  it  must  be  shewn  that  the  letter  was 
written  in  pursuance  of  the  instructions  of  the 
client.  A  letter  by  a  solicitor  written  "  in  con- 
sequence "  of  an  interview  with  his  client  is  not 


equivalent  to  a  letter  written  by  the  instructions 
of  the  client,  and  is  not  admissible  in  a  criminal 
case  against  the  client.  Reg,  v.  Dotcner,  43  L.  T. 
445. 

Same  SoUoitor  Employed  by  Two  Cli«iita.] — 

Where  two  parties  in  dispute  have  one  attorney, 
a  communication  by  one  to  him  in  his  common 
capacity  is  not  privileged,  and  may  be  used  by 
the  other.  Baugh  v.  Cradoche,  1  Ui.  &  Bob.  182 ; 
S.  jP.,  Cleere  v.  Powell,  1  M.  &  Rob.  228. 

A  solicitor  acting  for  two  clients  in  a  matter  is 
privileged,  upon  examination  before  the  court, 
from  disclosing  to  one  client  professional  instruc- 
tions given  to  him  by  the  other.  Uh$dell^  In 
re,  27  L.  T.  460 ;  21  W.  R.  70. 

A.  having  a  claim  against  B.,  they  went  to- 
gether to  the  office  of  A.'s  attorney,  who  had  never 
acted  as  attorney  for  B.  A  statement  was  made 
by  B.  relating  to  A.'s  claim,  and  it  was  arranged 
that  the  attorney  should,  on  behalf  of  B.,  write 
to  a  third  party  in  respect  of  the  subject-matter 
of  the  claim.  An  action  having  been  after- 
wards brought  by  A.  against  B.  -.—Held,  that  the 
statement  by  B.  was  not  a  privileged  communi- 
cation. Shore  v.  Bedford,  5  M.  &  G.  271.  And 
see  Eadie  v.  Addison,  ante,  col.  1418. 

Held,  also,  that  the  letter,  being  an  act  done, 
!  might  be  proved  by  the  attorney.    lb, 

Trost  BnsiiieBB.] — In  an  action  by  a  cestui  que 

,  trust  against  his  trustee,  a  communication  made 

I  by  him  to  an  attorney,  who  had  been  employed 

by  him  in  the  matters  of  the  trust,  and  only 

relating   to    such   matters,   is   not    privileged. 

Skean  v.  Philijfs,  I  F.  &  F.  449. 

Fropoiitlon  of  Compromise.] — The  plaintiff 
may  call  the  former  attorney  of  the  defendant  to 
prove  an  offer  by  him,  on  the  part  of  his  client, 
to  settle  the  account,  and  to  pay  a  sum  of  money 
as  due  to  the  plaintiff.  Titr^itr  v.  Railtan,  2 
Esp.  474. 

A  witness  may  be  called  upon  by  the  plaintiff 
to  state  a  conveisation,  in  which  the  dcdfendant 
proposed  a  compromise  to  the  plaintiff,  although 
the  witness  attended  on  that  occasion  as  attorney 
for  the  defendant.  Griffith  v.  Davies,  6  B.  & 
Ad.  502. 

An  offer  made  by  the  attorney  of  the  defen- 
dant's father,  is  no  evidence  against  the  defendant, 
and  the  fact  of  the  defendant  afterwaixla  em- 
ploying the  same  attorney  makes  no  difference. 
Bnrghart  v.  Angerstein,  6  C.  &  P.  690, 

Where  the  clerk  of  the  plaintiff  s  attorney  went 
to  the  defendant's  attorney  for  the  object  of 
effecting  a  compromise,  and  what  he  said  was 
said  with  the  wish  of  effecting  it : — Held,  that 
all  that  passed  was  privileged  as  being  a  negotia- 
tion to  bring  about  a  compromise.  Jardine  v. 
Sheridan,  2  C.  &  P.  24. 

In  a  discussion  between  the  attorneys  of  the 
plaintiff  and  defendant  touching  the  dispensing 
with  certain  witnesses  at  the  trial,  the  plaiiitifTs 
attorney  stated  to  the  defendant's  attorney  that 
the  debt  was  owing  from  the  late  husband  of  the 
defendant : — Held,  that  such  statement  could  not 
be  given  in  evidence  against  the  plaintiff.  Petch 
V.  Lyon,  9  Q,  B.  147 ;  15  L.  J.,  Q.  B.  393. 

A.  having  a  demand  upon  B.,  B.,  before  A, 
commenced  his  action,  employed  G.,  his  attorney, 
to  make  certain  propositions  to  A.  upon  the 
matters  in  difference  between  them ;  C.  cannot 
be  examined  t^  to  what  B.  said  upon  the  occa- 
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sion,  for  this  is  to  be  considered  as  a  privileged 
coxnmuDication  between  attorney  and  client ;  but 
what  C.  said  when  he  made  the  propositions  to 
A.  is  good  evidence  against  B.,  without  further 
proof  of  C.  being  authorized  by  him  than  the 
fact  of  C.  being  his  attorney,  Oainsford  v. 
Grammar^  2  Camp.  9. 

A  letter  from  one  of  the  parties,  proposing  a 
compromise,  is  not  a  privileged  communication,  if 
tendered  as  evidence  that  a  compromise  had  actu- 
ally been  effected.  Collier  v.  j^bkesj  2  C.  &  K. 
1012. 

An  offer  to  accept  a  given  sum  in  payment  of 
a  claim,  on  condition  that  the  amount  of  the 
claim  is  not  to  be  questioned,  is  not  a  negotia- 
tion for  a  compromise,  and  therefore  admissible. 
Bnrchall  v.  SpcfUUwoode,  3  C.  &  K.  302, 

To  what  Persons  tho  Boetrine  applies.] — The 

privilege  is  confined  to  counsel,  solicitors,  and 
attorneys  when  acting  in  their  respective  chai-ac- 
lers.     WiUm  v.  RaHall,  4  T.  R.  753, 

The  agent  of  the  defendant's  attorney  cannot 
be  examined  as  to  communications  with  the 
defendant  on  the  subject  of  the  action,  in  order 
to  profe  his  identity.  Parkins  v,  Ilatck^haw^ 
2  Stark.  239. 

If  a  party  goes  to  C,  who  was  neither  an 
attorney  nor  pretended  to  be  one,  to  ask  him  to 
make  a  conveyance  of  some  property,  and  C. 
writes  to  a  relation  of  his  who  was  an  attorney, 
and  on  receiving  his  relation's  answer,  informs 
the  party  that  she  cannot  convey,  this  is  not  a 
privUeged  communication.  Doe  d.  Pritchard  v. 
Roe,  8  C.  &  P.  99. 

An  interpreter,  who  is  present  at  conversations 
between  a  foreigner  and  his  attorney,  is  bound  to 
the  same  secrecy  as  the  attorney  himself,  and 
ought  not  to  divulge  the  fact«  confided  to  him, 
after  the  cause  for  the  purpose  of  which  the  con- 
fidence was  placed  is  at  an  end,  IH  Barre  v. 
Lirette,  Peake,  77. 

The  rule  respecting  privileged  communications 
extends  to  an  attorney's  clerk  acting  on  behalf 
of  his  master,  as  well  as  to  the  attorney  himself. 
Taylor  v.  Foster,  2  C.  &  P.  195.    • 

But  an  attorney's  clerk  is  not  privileged  from 
answering  whether  he  has  received  a  particular 
paper  from  the  clients  Eiche  v,  Nokes,  M.  &  M. 
303. 

A  conversation  between  a  client,  who  afterwards 
becomes  bankrupt,  and  his  attorney's  clerk,  on 
the  subject  of  his  affairs,  is  a  privileged  com- 
munication, and  cannot  be  given  in  evidence  in 
an  action  by  his  assignees,  for  the  purpose  of 
shewing  his  motives.  Bowman  v,  Nortim,  6  C. 
&  P.  177, 

An  articled  clerk  to  an  attorney,  who  is  bound 
by  his  articles  to  keep  all  his  master's  secrets,  is 
at  liberty  to  give  in  evidence  statements  of  his 
master  not  made  under  a  charge  of  secrecy,  nor 
affecting  the  interests  of  the  master's  clients, 
though  the  disclosure  may  go  to  support  a  civil 
action  against  the  master.  Wehh  v.  Smith,  1  C. 
&  P.  337  ;  R,  &  M.  106. 

A  person  to  whom  a  party,  supposing  him  to 
be  an  attorney,  makes  confidential  communica- 
tions respecting  his  cause,  is  bound  to  give  evi- 
dence of  them,  if  called  as  a  witness  :  attorneys 
only  being  privilegeid  as  to  not  being  bound  to 
disclose  the  secrets  of  their  clients,  Fountain 
V.  Tonng,  6  Esp.  113. 

An  attorney  will  be  prevented  from  communi- 
cating his  client's  secicts  even  after  he  is  struck 


off  the  roll.     Cholmondeleij  (^Earl)  v,  Clint o?i 
{Lord),  19  Ves,  268. 

The  privilege  of  not  disclosing  communica- 
tions between  solicitor  and  client  belongs  to  the 
client  alone  and  his  representatives  as  against 
third  parties,  not  inter  se,  Gresley  v.  Mo^tsley, 
2  Kay  &  J.  288  ;  2  Jur.,  N.  S.  156. 

And  see  also  cases  ante,  col,  1393,  and  Dis- 

COVEEY. 

Address  of  Client.] — ^A  solicitor  is  not  pro- 
tected from  disclosing  the  residence  of  his 
client  by  the  circumstance  that  it  became  known 
to  him  only  in  his  character  of  solicitor.  To  be 
entitled  to  claim  isuch  a  protection  the  client's 
residence  must  have  been  made  known  to  him  in 
professional  confidence  for  the  purpose  of  obtain- 
ing professional  advice,  Campbell,  Ex  parte, 
Catheart,  In  re,  6  L.  R.,  Ch.  703  ;  23  L.  T.  289  ; 
18  W.  R.  1056. 

The  court  will  not  make  an  order  upon  a 
solicitor  compelling  him  to  disclose  the  address 
of  his  client,  a  dSendant  who  has  absconded, 
and  whom  the  plaintiff  seeks  to  serve  with  a 
subpoena  duces  tecum  to  compel  his  appearance 
at  the  hearing  with  documents  material  to  the 
plaintiff's  case.  Heath  v.  Crealoek,  15  L.  R., 
Eq.  257  ;  42  L,  J.,  Ch,  455 ;  28  L,  T.  101  ;  21 
W.  R.  380, 

As  Attesting  Witnets.] — ^A  solicitor  employed 
to  obtain  the  execution  of  a  deed,  and  who  is 
one  of  the  witnesses,  is  not  precluded,  on  the 
ground  of  a  breach  of  professional  confidence, 
from  giving  evidence  as  to  what  passed  at  the 
time  of  execution,  by  which  the  deed  may  be 
proved  invidid,  Craweour  v.  Salter,  18  Ch.  D. 
30  ;  45  L.  T,  62. 

A  person  devised  real  property  to  his  widow 
for  life,  and  after  her  death  to  his  childron 
equally,  with  a  power  to  the  widow  to  mortgage 
or  sell,  in  case  the  fund  arising  from  the  real 
and  personal  estate  of  the  testator  was  not  suffi- 
cient for  her  maintenance.  The  ^^-idow  executed 
a  mortgage  of  the  property  for  30i.  to  her  son  T., 
and  it  was  proved  that  four  years  before  the 
mortgage,  T.  advanced  his  mother  a  sum  less 
than  \U  to  pay  a  poor-rat«  that  she  was  unable 
to  pay.  The  subscribing  witness  to  the  mortgage 
deed  had  acted  &s  attorney  both  of  the  widow 
and  T,  respecting  it : — Held,  that,  on  the  trial 
of  an  ejectment  by  the  administratrix  of  T.,  to 
recover  the  property  under  the  deed,  the  sub- 
scribing witness  might  be  cross-examined  to  shew 
that  the  sum  of  30T.  mentioned  in  the  deed,  and 
in  tlie  receipt  at  the  back  of  it,  was  never  in  fact 
advanced.     Doe  d.  Salt  v.  Curr,  Car.  &  M,  123, 

Collateral  Xatters.  J — An  attorney  is  not  privi- 
leged from  giving  evidence  of  collateral  facts  ; 
therefore,  he  may  be  obliged  to  prove  that  his 
client  swore  to  and  signed  an  answer,  upon 
which  the  latter  is  indicted  for  perjury.  Doe  d. 
Jtipp  V.  Andrews,  Cowp,  845, 

The  right  of  an  attorney  to  refuse  to  disclose 
matters  with  which  he  had  become  acquainted  in 
the  course  of  his  employment  as  such,  does  not' 
extend  to  matters  of  fact  which  he  knows  by  any 
other  means  than  confidential  communication 
with  his  client,  though,  if  he  had  not  been  em- 
ployed as  attorney,  he  probably  would  not  have 
known  them ;  therefore  an  attorney  of  a  party  to  a 
suit  is  bound  to  answer,  on  a  trial,  whether  a  par- 
ticular document  belonging  to  his  client  is  in  his 
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poseessioUf  and  is  then  in  ooart.  Dwyer  v.  CoUins^ 
7  Ex.  689  ;  21  L.  J.,  Ex.  225 ;  16  Jur.  569. 

Knowledge  which  an  attorney  obtains  in  the 
course  of  his  retainer  as  such,  of  the  state  of  a 
deed,  e.g.  whether  when  shewn  to  him  by  his 
client  it  was  stamped  or  not,  is  privileged. 
Wheatleyy.  WilluifM,2  Gale,  140 ;  1  M.  &  W.  633. 

A  knowledge  of  a  client's  handwriting,  ob- 
tained by  his  attorney  from  having  witnessed  his 
execution  of  the  bail-bond  in  the  action,  is  not 
a  confidential  knowledge,  so  as  to  privilege  the 
attorney  from  answering  when  called  on  the  part 
of  the  plaintiff,  to  prove  the  defendant's  hand- 
writing on  the  trial.  Hurd  v.  M»rinyf  1  C.  &  P. 
372. 

An  attorney  is  not  restrained  by  any  rule  of 
law  from  giving  evidence  of  a  conversation 
between  him  and  his  client,  touching  the  justice 
of  his  suit,  after  a  writ  of  inquiry  executed  on 
an  interlocutory  judgment,  and  a  compromise 
thereupon ;  for  the  purpose  of  the  suit  having 
been  obtained,  the  communication  could  not  he 
Haid  to  have  been  made  by  way  of  instruction 
for  conducting  his  cause.  Cohden  v.  Kendrick, 
4  T.  R.  431. 

A  communication  made  by  a  client  to  his 
attorney  to  obtain  information  as  to  a  matter  of 
fact,  and  not  for  the  purpose  of  asking  him  his 
legal  advice,  is  not  privileged.  Bramwell  v. 
Luea^,  4  D.  &  R.  367 ;  2  B.  &  C.  745. 

An  attorney  is  bound  to  disclose,  when  called 
as  a  witness  by  the  adverse  party,  the  contents 
of  a  notice  which  he  has  received  to  produce  a 
paper  in  the  hands  of  his  client.  Spejiceley  v. 
Sehulenherg^  7  East,  357  ;  3  Smith,  325. 

What  a  mortgagor,  in  treaty  to  raise  money, 
says  to  the  attorney  of  the  mortgagee,  is  not  a 
privileged  communication.  Marston  v.  Dato-nei, 
4  N.  &  M.  861  ;  6  C.  &  P.  381  ;  1  A.  &  £.  31. 

An  attorney  is  bound  to  give  evidence  of  a 
statement  made  by  himself  to  the  adverse  iiarty 
by  the  direction  of  his  client,  llipon  v.  Davi^Sy 
2  N.  &  M.  310. 


As  to  BetaiAor.] — The  fact  of  the  retainer  of 
counsel  or  attorney  is  not  a  privileged  communi- 
cation.   Forshaw  v.  LewU^  1  Jur.,  N.  S.  263. 

The  attorney  conducting  a  cause  in  com-t  may 
be  called  as  a  witness  by  the  oppomte  side,  and 
asked  who  employs  him,  in  (^er  to  ediew  the 
real  party,  and  to  let  in  his  declarations.  Levy 
V.  Pope,  M.  &  M.  410. 

iv.  Arbitrators, 

Competoney  of.] — An  arbitrator  cannot  be 
compelled  to  give  evidence  in  a  cause  as  to 
matters  that  occurred  before  him  during  the 
arbitration.  Johmoii  v.  DwraiUj  4  C.  &  P.  327  ; 
2  B.  &  Ad.  925. 

Where  a  cause  has  been  refeiTed,  and  the 
arbitrator,  upon  the  inspection  of  the  plaintiff's 
l)Ook8,  and  examination  of  the  parties,  finds  that 
the  plaintiff  had  no  cause  of  action  in  an  action 
for  malicious  prosecution,  the  arbitrator  cannot 
be  called  as  a  witness  to  prove  those  facts. 
Hahershan  v.  Trohy,  3  Esp.  38;  Peake's  Add. 
Gas.  181. 

An  arbitrator  may  be  called  to  prove  what 
matters  were  claimed  before  him  on  a  reference. 
Martin  v.  Thornion^  4  Esp.  181. 

An  arbitrator  may  be  called  as  a  witness  in  an 
action  to  explain  his  award.  Buccleu^h  (^Duhe') 
V.  Metropolitan  Board  of  Works,  5  L.  B.,  H.  L. 


Cas.  418  ;  41  L.  J.,  Ex.  137 ;  27  L.  T.  1 ;  S.  P., 
Bare  Valley  Bailway  Company,  In  re,  6  L.  H.. 
Eq.  429  ;  37  L.  J.,  Ch,  719. 

He  may  be  asked  questions  as  to  what  passed 
before  him,  and  as  to  what  matters  were  pre- 
sented to  him  for  consideration.    Ih. 

But  no  questions  can  be  put  to  him  as  to  what 
passed  in  his  own  mind  when  exercising  his  dis- 
cretionary power  on  the  matters  submitted  to 
him.    lb. 

The  former  law  and  practice  with  regard  to 
references  to  arbitration  are  not  abolished  by 
the  Judicature  Act,  and  consequently,  where  a 
cause  is  referred  to  an  arbitrator  for  decision 
according  to  the  old  practice,  the  arbitrator 
cannot  be  called  on  to  report  to  the  court  with 
regard  to  the  matter  referred  to  him,  but  bis 
decision  is  final.  Cruikthank  v.  Floating  Sicim^ 
ing  Baths  Company,  1  C.  P.  D.  260 ;  45  L.  J.. 
C.  P.  684  ;  34  L.  T.  733  ;  24  W.  R.  644. 

An  oixler  was  made  that  a  cause  should  be 
referred  to  the  master,  and  that  the  subsequent 
proceedings  should  be  continued  and  concluded 
according  to  the  new  practice  : — Held,  that  the 
reference  was  not  merely  for  report  by  the 
master  under  the  new  powers  given  by  tWfe  Judi- 
cature Act,  but  for  decision,  and  that  the  master 
could  not  be  made  to  report  to  the  court,  but 
his  decision  was  final.    lb, 

v.  Public  Officers  and  Others, 

Grand  Jvrymen.] — A  grand  juryman  may  be 
e2camiued,  in  an  action  for  malicious  prosecu- 
tion, as  to  the  fact  whether  the  defendant  was 
the  prosecutor  of  the  indictment  Sykes  v. 
Bwiiar,  2  Selw.  N.  P.  1059  ;  1  Camp.  202,  n. ; 
S.  P.,  Freenutfi  v.  Arkell,  1  C.  &  P.  137  ;  3  D.  A: 
R.  669  ;  2  B.  &  C.  494. 

Tax  Collector.]— A  collector  of  the  property- 
tax  is  bound,  when  subpoenaed  as  a  vritness,  to 
give  evidence  of  all  facts  within  his  knowledge 
touching  the  matter  in  question,  notwithstand- 
ing the  oath  against  disclosure  administered  to 
him  by  the  commissioners.  Zee  v.  BirrrU,  3 
Camp.  337.       * 

As  to  AfliEun  of  Stato.]— Communications  in 
official  correspondence  relating  to  matters  of 
state,  cannot  be  produced  in  evidence  in  au 
action  by  an  individual  against  a  person  holding 
an  oSice,  for  an  injury  chaiged  to  have  beeii 
done  in  the  exercise  of  the  power  given  to  him 
as  such  officer ;  not  only  because  such  communi- 
cations are  confidential,  but  because  their  dis- 
closure might  betray  secrets  of  state  policy, 
which  might  be  injurious  to  the  interests  of  the 
countiy ;  nor  can  an  extract  be  admitted  relating 
to  the  particular  matter,  because  the  whole  must 
be  read  or  none.  Anderson  v.  Hamilton,  8 
Price,  244,  n. ;  4  Moore,  593,  n. ;  2  B.  &  B. 
156,  n. 

Communications  which  take  place  between  the 
governor  of  a  distant  province  and  his  attomey- 
genei-al  are  confidential ;  and  if  a  witness  is  in- 
terrogated as  to  their  substance  in  a  court  of 
justice,  he  is  not  bound  to  answer  any  questions 
respecting  them.     Wyatt  v.  Oore,  Holt,  299. 

In  an  action  against  the  secretaiy  of  the  Board 
of  Trade  for  acts  done  by  the  board's  servants,  an 
order  having  been  obtained  for  discovery  of  docu- 
ments, he  made  an  affidavit  stating  tiiat  he  had, 
as  secretary  to  the  board,  certain  official  docu- 
ments in  his  official  custody  and  control,  and  that 


1425 


EVIDENCE— l!:j;«i»«M»otwrt  of  Witnettet. 


142G 


he  objected  to  state  anything  farther  with  respect 
to  them  on  the  ground  of  public  policy : — Held, 
that  this  was  insufficient  to  establish  the  privilege 
claimed.    Kain  t.  Farrer,  37  L.  T.  469. 

SemblCf  it  is  not  enough  to  state,  in  a  mere 
formal  affidavit,  that  discovery  is  objected  to  on 
the  ground  of  public  policy  ;  but  it  should  api)ear 
that  the  mind  of  a  responsible  person  has  been 
brought  to  bear  on  the  question  of  the  expediency 
for  the  public  interest  of  giving  or  refusing  the 
information  asked  for.    Ih. 

In  such  an  action,  the  defendant  not  having 
denied  his  responsibility  for  the  acts  of  the  ser- 
vants of  the  board,  possession  of  documents  by 
the  board,  which  are  under  his  official  control,  is 
|)os8e88ion  by  himself.    Ih, 

When  a  collision  occurs  between  one  of  the 
<^ueen*s  ships  and  a  ship  belonging  to  a  private 
owner,  and  the  captain  of  the  Queen's  ship  makes 
(in  accordance  with  the  usual  practice)  a  report 
to  the  lords  of  -the  Admiralty,  the  Court  of 
Admiralty  will  not,  in  a  cause  against  the  cap- 
tain, in  which  an  appearance  has  been  entered 
by  the  Queen's  proctor  by  order  of  the  lords  of 
the  Admiralty,  order  it  to  be  produced  for  in- 
spection by  the  opposite  parties  if  the  secretary 
to  the  lords  of  the  Admu*alty  makes  an  affidavit 
to  the  effect  that  such  production  would  be  pre- 
judicial to  the  public  service.  H.M.S,  Bdlero- 
ph4)n,  44  L.  J.,  Adm.  5  ;  31 L.  T.  756  ;  23  W.  R.  24§. 

A  judge  at  nisi  prius  has  no  power  to  compel 
a  witness  to  produce  documents  connected  with 
Affairs  of  state,  if  their  production  would  be  in- 
jurious to  the  public  service,  and  that  question 
must  be  determined  not  bv  the  judge,  but  by  the 
head  of  the  department  having  the  custody  of 
the  documents.  BetUsoH  v.  ^ene^  5  H.  &  N. 
■838  ;  29  L.  J.,  Ex.  430 ;  6  Jur..  N.  8.  780 ;  2 
L.  T.  378  ;  8  W.  R.  644. 

Military  Conrt.]— An  action  will  not  lie 
against  a  witness  toi  what  he  says  when  giving 
evidence  before  a  court  of  justice.  The  same 
principle  applies  where  a  military  man  is  bound 
to  appear  and  give  evidence  before  a  military 
court  of  inquiry.  Dawkins  v.  Bokehy  QLord%  7 
L.  B.,  H.  L.  744  ;  45  L.  J..  Q.  B.  8  ;  33  L.  T. 
196;  23W.  R.  931. 

A  xnilitary  court  of  inquiry  may  not  be  strictly 
a  judicial  tribunal ;  but  where  such  court  has 
been  assembled  under  the  orders  of  the  general 
commanding  in  chief  in  conformity  with  the 
Queen's  regulations  for  the  government  of  the 
army,  a  witness  who  gives  evidence  thereat 
stands  in  the  same  position  as  a  witness  giving 
evidence  before  a  judicial  tribunal.    Ih. 

See  also  Dawkins  v.  Paulet  (^Lord)^  5  L.  R.,  Q.  B. 
94  ;  39  L.  J.,  Q.  B.  53  ;  21  L.  T.  584 ;  18  W.  R.  336. 

Where  the  commander-in-chief  directed  a 
military  inquiry  to  be  held  to  investigate  the 
conduct  of  a  commissioned  officer  in  the  army, 
who  afterwards  sued  the  president  of  such  in- 
quiry for  a  libel  stated  to  be  contained  in  his 
report : — Held,  that  such  report  was  a  privileged 
communication,  and  properly  rejected  as  evi- 
dence at  the  trial.  Home  v,  Bentinck  (^Lord"). 
2  B.  k  B.  130  i  4  Moore,  563. 

Xedieal  Xen.] — Medical  men  are  bound  to 
reveal  confidential  communications  made  to 
them  in  their  professional  character  as  such. 
Bex  V.  Oihhons,  1  C.  &  P.  97. 

Bankers.] — The  bankers  of  one  of  the  parties 


in  a  cause  is  bound  to  answer  what  such  party's 
balance  was  on  a  given  day,  as  it  is  not  a  privi- 
leged communioation.  Lloyd  v.  FrenhMd,  2  (.'. 
k  P.  325. 

A  letter  by  a  mercantile  agent  to  his  prin- 
cipal, giving  information  respecting  what  the 
agent  has  actually  done  for,  and  on  account  of, 
the  principal,  is  not  privileged,  although  it  is 
sent  in  compliance  with  the  request  of  the 
principal,  made  after  the  principal  has  been 
threatened  with  litigation  respecting  the  matter 
on  which  he  requires  information.  Andersmi  v. 
BaMk  of  Brithh  Colufnhia,  2  Ch.  D.  644  ;  45 
L.  J.,  Ch.  449  ;  35  L.  T.  76  ;  24  W.  R.  624— C.  A. 
Affii-ming  24  W.  R.  724. 

Frivilege  of  Parliament.] — A  member  of 
parliament,  or  the  speaker,  may  be  called  upon 
to  give  evidence  of  the  fact  of  a  member  of 
parUament  having  taken  part  or  spoken  on  a 
particular  debate.  Plunkett  v.  Cohbett,  5  Esp. 
137  ;  S.  P.,  Chuhh  v.  Salatnons,  3  C.  &  K.  75. 

But  he  cannot  be  asked  as  to  what  the  member 
delivered  in  the  course  of  a  debate.    Ih, 

To  an  action  of  slander  the  defendant  pleaded 
that  the  statements  complained  of  were  part  of 
the  evidence  g^ven  by  him  in  the  character  of  a 
\vitneR8  before  a  select  committee  of  the  House 
of  Commons : — Held,  that  the  statements  so 
made  were  privileged,  and  that  the  action  would 
not  lie.  Oo^n  v.  Donnelly,  6  Q.  B.  D.  307  :  60 
L.  J..  Q.  B.  303  ;  44  L.  T.  141 ;  29  W.  R.  440  ; 
45  J.  P.  439. 

Actuary.] — ^A  person  who,  though  not  :in 
actuary,  is  acquainted  with  the  business  of  life 
insurance,  is  competent  to  give  evidence  as  to 
the  average  and  probable  duration  of  lives  and 
the  present  value  of  annuities,  as  stated  by  the 
tables  and  accepted  by  life  insurance  companies. 
Rowley  v.  London  and  Xorth-  Western  Bailicay 
Company,  8  L.  R.,  Ex.  221  ;  42  L.  J.,  Ex.  153  ; 
29  L.  T.  180  ;  21  W.  R.  869— Ex.  Ch. 

Snrreyor  Appointed  by  Court  to  Beport.]---A 
surveyor  appointed  by  the  parties,  at  the  in- 
stance of  the  judge,  to  make  a  report,  acts  in  a 
quasi-judicial  capacity  and  ought  not  to  be 
examined  in  the  action.  Broder  v.  Saillard,  24 
W.  R.  456. 

Biihop's  Chargei.] — The  charge  of  a  bishop  to 
his  clergy  in  convocation  contained  defamatory 
matter  in  respect  of  a  layman  in  the  diocese 
who  had  publicly  attacked  the  conduct  of  the 
bishop,  and  the  charge  by  authority  of  the 
bishop  was  afterwards  published  in  a  local 
newspaper : — Held,  that  both  the  charge  and 
the  publication  were  privileged  communications, 
if  made  bonft  fide,  and  for  the  purpose  of  vindi- 
cating the  conduct  of  the  bishop.  Lauyhton  v. 
Sodor  and  Man  (^Bishop),  4  L.  R.,  P.  C.  495 ; 
42  L.  J.,  P.  C.  11  ;  28  L.  T.  377  ;  21  W.  R.  204 ; 
9  Moore,  P.  C.  C,  N.  S.  318. 

Clergymen.] — Clergymen  are  bound  to  answer 
questions  relating  to  matters  confided  to  them 
in  confession.    Butler  v.  Moore,  MacNally,  253. 

Otherwise,  by  Best,  C.  J.,  in  Broad  v.  Pitt, 
3  C.  k  P.  518 ;  and  by  Alderson,  B.,  in  Beg, 
V,  Oriffin,  6  Cox,  C.  C.  219. 

Witness  in  Court  of  Juitioe.] — ^A  witness  in  a 
court  of  justice  is  absolutely  privileged  as  to 
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anything  he  may  say  as  a  witness  having  refer- 
ence to  the  inqoiiy  on  which  he  is  called  as  a 
witness.  Seaman  v.  NHherclift,  2  C.  P.  D.  B3  ; 
46  L.  J.,  C.  P.  128 ;  33  L.  T.  784  ;  25  W.  R. 
159— C.  A. 

Experts  in  Foreign  Law.] — The  evidence  of  a 
person  whose  only  knowledge  of  the  laws  of  a 
foreign  country  is  derived  from  having  studied 
them  cannot  be  received  in  proof  of  the  operation 
or  effect  of  such  laws.  Bonelli,  In  goods  of^  1 
P.  D.  69  ;  45  L.  J.,  P.  42  ;  34  L.  T.  32 ;  24  W.  R.  255. 

A  witness  who  describes  himself  as  a  "  certi- 
fied special  pleader/*  and  *^  familiar  with  Italian 
law,*'  is  incompetent  to  prove  a  point  of  Italian 
law.    Ih, 

An  English  barrister  practising  in  Canadian 
appeals  before  the  privy  council  is  not  competent 
to  give  evidence  as  an  expert  as  to  the  validity, 
according  to  the  law  of  Canada,  of  a  marriage 
solemnized  in  that  country.  Cartwri^fht  v.  Cart- 
wright  and  Anderson,  26  W.  R.  684. 

FnrsniTant  of  Heralds*  College.]— A  pursui- 
vant of  the  Heralds'  College  is  not  in  the  position 
of  a  legal  adviser,  and  communications  passing 
between  him  and  the  person  employing  nim  in 
reference  to  pedigrees  in  the  Heralds'  College 
are  not  privileged,  and  he  is  entitled  to  be  ex- 1 
amined  in  reference  thereto.  Slade  v.  TvcJeer, 
14  Ch.  D.  824  ;  49  L.  J.,  Ch.  644  j  43  L.  T,  49  ; 
28  W.  R.  807. 

Soman  Catholic  Priest.]— A  Roman  Catholic 
bishop,  holding  the  ofiice  of  coadjutor  to  a  vicar-  i 
apostolic  in  this  country,  is,  in  virtue  of  that 
office,  to  be  considered  as  a  person  skilled  in  the  j 
matrimonial  law  of  Rome,  and  therefore  admis- 
sible as  a  witness  to  prove  that  law.  Smsex 
Peerage  case,  11  C.  &  F.  85. 

A  Roman  Catholic  priest  called  as  a  witness, 
on  a  trial  for  felony,  is  bound  to  answer  the 
question  from  whom  he  received  the  property 
alleged  to  be  stolen,  although  delivered  to  him 
by  a  party  in  connexion  with  the  confessional. 
Ile/f,  V.  llay,  F,  &  F.  2. 

2.   SWEAEINO. 

Nature  of  Oath.]— Upon  the  principles  of  the 
common  law,  no  particular  form  of  oath  is 
essential  to  be  taken  by  a  witness,  so  that  it 
binds  his  conscience.  Atcheson  v,  Eccritt,  Cowp. 
389. 

A  witness  who  declines  swearing  on  the  New 
Testament,  although  he  professes  Christianity, 
but  states  himself  to  be  a  methodist,  may  be 
allowed  to  swear  on  the  Old  Testament,  if  he 
considers  that  mode  of  swearing  as  binding  on 
his  conscience.    Ednunuh  v.  Rowe,  R.  Si'M..  77, 

Where  a  witness  was  sworn  on  the  Gospels  at 
the  trial,  and  it  was  afterwards  discovert  that 
he  was  a  Jew,  and  had  been  sworn  in  a  false 
name  : — Held,  that  any  objection  as  to  his  testi- 
mony was  too  late  after  veixlict,  and  that  the 
oath,  as  taken  by  the  witness,  was  binding  on 
him,  as  it  would  subject  him  to  the  penalties  of 
perjury  if  he  had  sworn  falsely.  Sells  v.  Ifoare, 
7  Moore,  36  ;  3  B.  &  B.  232. 

Where  a  witness  is  sworn  on  the  New  Testa- 
ment, who  admits  that  he  was  bom  a  Jew,  but 
the  tenets  of  which  religion  he  has  never  for- 
mally abjured,  and  was  never  baptized  or 
admitted  into  the  Christian  church,  he  is  an  ad- 


missible witness,  though  the  oath  has  been  so 
taken  by  him,  on  his  asserting  that  he  then  con- 
sidered himself  as  a  member  of  the  established 
religion,  and  bound  by  its  precepts.  Bex  v.  Gil- 
ham,  1  Esp.  285  ;  6  T.  R.  265. 

If  a  witness,  without  making  any  objection, 
takes  the  oath  in  the  usual  form,  he  may  be 
afterwards  asked  whether  he  thinks  such  oath 
binding  on  his  conscience  ;  but  it  is  improper 
to  ask  him  if  he  considers  any  other  form  of 
oath  moi'e  binding,  and  such  a  question  can- 
not be  asked.     Queen's  ease,  2  B.  &  B.  284. 

A  person,  formerly  a  Quaker,  who  had  seceded 
from  that  sect  on  some  points  of  doctrine,  re- 
taining their  opinions  on  the  unlawfulness  of 
swearing,  but  refusing  to  affirm  under  the  forms 
given  in  3  &  4  Will.  4,  c.  49,  and  3  &  4  WUl.  4, 
c.  82,  was  not  admissible  as  a  witness  in  criminal 
cases  upon  making  the  affirmation  according  to 
9  Geo.  4,  c.  32.  Beg,  v.  Doran,  2  M.  C.  C.  37  ;  2 
Lewin,  C.  C.  27.  But  see  the  later  Ecidence  acts^ 

Form  of.] — The  concluding  paragraph  in  the 
form  of  oath  of  abjuration  imposed  by  6  Geo.  3, 
c.  53,  *'  And  I  do  make  this  recognition,  acknow- 
ledgment, abjuration,  renunciation,  and  promise 
heartily,  willingly,  and  truly  upon  the  true  faith 
of  a  Christian,"  was  an  essential  portion  of  the 
substance  of  the  oath,  and  no  part  of  it  could  be 
omitted  or  altered.  Salomons  v.  Miller  (in 
error),  8  Kx.  778 ;  22  L.  J.,  Ex.  169  ;  17  Jur.  463 
—Ex.  Ch.  Affirming  7  Ex.  475  ;  21  L.  J.,  Ex, 
161  ;  16  Jur.  375. 

By  a  private  act,  no  person  appointed  to  act  as 
tithe  valuer  shall  be  capable  of  acting  until  he 
shall  have  taken  and  subscribed  an  oath  in  the 
words  following :  "  Ij  A.  B.,  do  swear  that  1 
will  faithfully  execute,  &c.  So  help  me  God." 
The  oath  had  been  subscribed  with  the  omission 
of  the  words  "  So  help  me  God  :  *'— Held,  that 
the  oath  had  nevertheless  been  properly  adminis- 
tered according  to  the  statute,  for  the  words 
omitted  were  no  part  of  the  oath,  but  only  an 
indication  of  the  manner  of  administering  it. 
Lancaster  and  Carlisle  llailway  Company  v. 
Ileaton,  8  El.  &  Bl.  952  ;  27  L.  J.,  Q.  B.  196 ;  4 
Jur.,  N.  S.  707. 

An  affirmation  taken  under  3  &  4  Will  4,  c.  82, 
stated  that  the  affirmant  was  a  member  of  a  re- 
ligious sect  called  Separatists.  It  did  not  follow 
in  terms  the  form  of  affirmation  required  by  the 
statute,  but  it  purported  to  be  supplemental  to 
another  affirmation  which  did,  and  to  have  been 
made  before  an  officer  authorized  to  administer 
it : — Held,  that  it  must  be  assumed  to  have  been 
properly  made.  Wolsely  v.  Worthington,  13  Ir, 
Ch.  R.  341. 

Swearing  Juror,] — On  the  trial  of  an  action 
on  a  bill  of  exchange,  where  the  cause  was  unde- 
fended, one  of  the  jury  said  that  the  stamp  was 
forged,  and  called  the  attention  of  the  judge  to 
the  fact: — Held,  that  the  juryman  must  be 
sworn  as  a  witness  to  give  evidence  to  his 
brother  jurors,  before  they  can  act  upon  his 
opinion,  and  on  his  declining  to  be  sworn  as  a 
witness,  the  judge  told  the  jury  that  they  must 
find  for  the  plaintiff.  Jfanley  v.  Shaw,  Car.  &  M, 
361. 

Befnsing  to  be  Sworn.  J — ^An  accounting  party 
subpoenaed  for  examination  cannot  refuse  to  be 
sworn  because  he  iias  not  received  sufficient 
notice  of  the  points  on  which  he  is  to  be  ex- 
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amined,  but  after  being  sworn  he  may  object  to 
answer  foj  this  reason.  Meyrick  v,  JameSj  46 
L.  J.,  Ch.  38. 

3.  Examination. 

Objeetiiig  to  Competency.] — It  is  not  too  late 
to  object  to  the  competency  of  a  witness  after  he 
has  been  sworn  in  cnief,  but  before  he  has  been 
asked  any  questions  on  oath.  Yardlry  v.  AnwUlj 
10  M.  &  \V.  141 ;  2  D.,N.  S.  311 ;  Car.  &  H.  434 ; 
«  Jur.  718. 

An  objection  to  the  competency  of  a  witness 
may  be  taken  at  any  period  of  his  examination, 
even  though  founded  on  facts  elicited  on  cross- 
examination,  and  which  were  known  from  the 
beginning  to  the  party  taking  the  objection. 
Jacobs  V.  Layhonrn,  11  M.  &  W.  686  ;  1  D.  &  L. 
352  ;  12  L.  J.,  Ex.  427  ;  7  Jur.  562. 

The  judge  at  nisi  prius  is  a  judge  of  fact  as 
well  as  of  law  on  a  question  of  the  competency 
of  a  witness  arising  on  the  voir  dire ;  but  his 
opinion  On  the  facts  is  subject  to  review  by  the 
court,  which  will  uphold  his  opinion  where  the 
evidence  of  disqualification  is  ambiguous,  and 
the  judge  has  admitted  the  witness.  Doe  d. 
Sorton  v.  ^¥ehster,  12  A.  &  B.  442  ;  4  F.  &  D.  270. 

Two  Befendantf.] — Where  an  action  was 
brought  against  two  lor  negligence,  who  appeared 
by  different  attorneys,  and  were  defended  by  dif- 
ferent counsel : — Held,  that  one  counsel  only 
could  be  allowed  to  examine  their  joint  wit- 
nesses in  chief.  King  v.  Wllliams(m,  3  Stark. 
162. 

After  Honsvit] — ^After  a  plaintiff  has  sub- 
mitted to  be  nonsuited,  the  defendant's  counsel 
cannot  put  further  questions  to  any  "witness. 
Jones  V.  Ilallj  2  Stark.  505, 

Where  Judge  prepared  to  Decide  lune.] — 

If  a  judge  of  first  instance  is  prepared  to  de- 
cide in  favour  of  a  defendant  or  respondent 
without  hearing  his  evidence,  his  counsel  is  en- 
titled to  insist  that  the  evidence  shall  be  heard 
before  the  decision  is  given.  Jacobsan^  Ex  parte, 
Pincoffs,  In  re,  21  Ch.  D.  312  ;  48  L.  T.  197  ;  31 
W.  R.  554. 

If,  however,  the  counsel  does  not  exercise  that 
right,  but  accepts  the  decision  in  his  favour  on 
his  opponent's  evidence,  the  Court  of  Appeal  has 
still  power  to  allow  the  evidence  to  be  taken  be- 
fore revereing  the  decision,    lb, 

Becalling.] — ^A  judge  has  a  discretion  whether 
or  not  a  witness  shall  be  recalled  after  the  party 
who  called  him  has  closed  his  case.  Adams  v. 
Banhart,  1  C,  M,  &  R.  681 ;  5  Tyr.  425  ;  1  Gale, 
48. 

Permission  to  recall  a  witness  is  entirely  within 
the  discretion  of  the  judge,  and  that  discretion 
should  be  exercised  with  great  caution.  8heddni 
V.  AtL'Oen,,  22  L.  T.  631— H.  L. 

Befutal  to  Answer— When  Allowable.] — In  an 

inquiry  before  the  chief  clerk  directed  bj'  an 
administration  decree,  any  person  able  to  give 
information  relating  to  the  assets  may  be  sum- 
moned, and  is  bound  to  attend  before  a  special 
examiner,  and  to  answer  all  questions  properly 
put  to  him  by  the  receiver  having  the  conduct  of 
the  decree  ;  but  the  witness  so  summoned  may 
decline  to  answer  any  questions  tending  to  shew 


his  liability  in  a  pending  action  commenced  by 
the  receiver  against  him.  Venables  v.  iik^hweUzer, 
16  L.  R.,  Eq.  76  ;  42  L.  J.,  Ch.  389 ;  28  L.  T. 
462  ;  21  W.  R.  505. 

A  party  to  a  suit  who  is  subpoenaed  as  a  wit- 
ness cannot  object  to  be  sworn  and  examined  on 
the  ground  that  the  only  relevant  questions 
which  could  be  put  to  him  are  such  as  woulc^ 
tend  to  criminate  himself;  but  the  opposite 
party  has  a  right  to  insist  on  his  being  sworn  and 
examined,  and  he  must,  if  he  thinks  fit,  claim 
his  privilege  not  to  answer  such  questions.  JBoyle 
V.  Wisemafi,  10  Ex.  647  ;  3  C.  L.  R.482  ;  24  L.  J., 
Ex.  160  ;  1  Jur.,  N.  S.  115. 

Anfwer  tending  to  Criminate  —  Bnty  of 
Jndge.] — Where  a  witness  refuses  to  answer  a 
question  put  to  him  on  the  ground  that  his 
answer  might  tend  to  criminate  himself,  his 
mere  statement  of  his  belief  that  his  answer  will 
have  that  effect  is  not  enough  to  excuse  him 
from  answering,  but  the  court  must  be  satisfied 
from  the  circumstances  of  the  case,  and  the 
nature  of  the  evidence  which  the  witness  is 
called  upon  to  give,  that  there  is  reasonable 
ground  to  apprehend  danger  to  him  from  his 
being  compelled  to  answer.  But,  if  it  is  once 
made  to  appear  that  the  witness  is  in  danger, 
great  latitude  should  be  allowed  to  him  in  judg- 
ing for  himself  of  the  effect  of  any  particular 
question.  Subject,  however,  to  that  reservation, 
the  judge  is  bound  to  insist  on  the  witness 
answering,  unless  he  is  satisfied  that  the  answer 
will  tend  to  place  him  in  peril.  Reg,  v.  Boyes 
(1  B.  &  S.  311)  approved  and  followed.  Bey- 
noldsy  Ex  parte,  Reynolds,  In  re,  20  Ch.  D.  294  ; 
51  L.  J.,  Ch.  756  ;  46  L.  T.  508  ;  30  W.  R.  651  ; 
46  J.  P.  533— C.  A.    Affirming  46  L.  T.  143. 

The  11  &  12  Vict.  c.  42,  s.  18,  requiring  magis- 
trate to  caution  the  accused  with  respect  to 
statements  he  may  make  in  answer  to  the  charge, 
is  not  applicable  to  witnesses  asked  questions 
tending  to  criminate  them.   Beg,  v.  Coote,  infrq, 

WitneH   pretnmed  to  know   Boles  of 


law.] — The  witness's  knowledge  of  the  law 
enabling  him  to  decline  to  answer  criminating 
questions  must  be  presumed  on  the  maxim, 
ignorantia  juris  non  excusat.  Beg,  v.  Coote,  4 
L.  R.,  P.  C.  599  ;  42  L,  J.,  M.  C.  45  ;  29  L.  T. 
Ill ;  21  W.  R.  553  ;  9  Moore,  P.  C.  C,  N.  S.  463. 

Only  Witnem  can  take  Advantage  of.]— 


The  privil^e  of  refusing  ta  answer  questions  on 
the  ground  that  they  tend  to  criminate,  is  that  of 
the  witness  ^one,  and  neither  party  to  the  suit 
can  take  any  advantage  therefrom.  Beg,  v. 
Kinglake,  22  L.  T.  335  ;  18  W.  R.  805. 

Where,  therefore,  a  witness  was  called  on  the 
part  of  the  crown  to  prove  bribery  against  the 
defendant,  and  he  refused  to  give  evidence  on 
the  ground  that  his  evidence  would  tend  to 
criminate  himself,  which  objection  was  over- 
ruled by  the  judge,  whereupon  he  gave  his  evi- 
dence:— Held,  that  the  aefendant  could  not 
afterwards  object  that  such  evidence  was  im- 
properly received.  See  also  Tho^njjson  v.  Newton , 
and  Bex  v.  Adey,  post,  col.  1442. 

Beftual  to  Produce  Boetunente.] — A  witness 
being  sworn,  and  having  in  court  a  document  in 
his  possession,  is  bound  to  produce  it,  if  re- 
quired, though  he  has  not  received  any  notice 
to  produce,  nor  been  served  with  a  subpoena 
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duces  tecum.  Siwlgrwe  v.  SterenSf  Car.  &  M. 
508 ;  S.  P.,  Divi/er  v.  Collifut,  7  Ex.  639  ;  21  L. 
J.,  Ex.  225  J 16  jur.  569. 

4.  0RD£BI2?6  out  op  COURT, 

In  what  CMet.]  —  A  witness  will  not  be 
ordered  out  of  court  during  the  reading  of  evi- 
dence on  affidavit.  Penniman  v.  Hill,  Hill  v. 
Pennittian,  24  W.  R.  245. 

It  is  almost  a  matter  of  right  for  a  party  to 
have  a  witness  go  out  of  court  while  a  legal 
argument  is  going  on  as  to  his  evidence.  Heg,  v. 
Murphy,  8  C.  &  P.  297. 

Either  party,  at  any  |)eriod  of  a  cause,  has  a 
right  to  require  that  the  unexamined  witnesses 
should  be  out  of  court.  Simthey  v.  Xoih,  7  C. 
&  P.  632. 

But  parties  to  an  action  cannot  be  ordered  out 
of  the  court  as  long  as  they  behave  with  pro- 
priety.    Charnock  v.  Dewings,  3  C.  &  K.  378. 

The  application  to  have  the  witnesses  ordered 
out  of  court  is  made  to  the  discretion  of  the 
court,  and  the  court  may  accede  or  not  to  the 
application,  and  direct  in  what  manner  it  may  be 
carried  out.    Selfe  v.  l9a4ieson,  1  F.  &  F.  194. 

The  plaintiff  has  a  right  to  be  in  court  to  in- 
struct counsel.    Ih, 

So,  the  attorney  in  the  cause  may  remain,  and 
af  tenvards  be  called  as  a  witness.  Ponieroy  v. 
Baddeley,  R.  &  M.  480  ;  S.  P.,  Everett  v.  Lowd- 
hnm,  6  C.  &  P.  91. 

If  on  the  trial  of  an  information  for  a  libel, 
where  the  defendant  has  pleaded  a  justification 
under  6  &  7  Vict.  c.  96,  s.  6,  the  witnesses  are 
oi-dered  out  of  court,  the  prosecutor  must  be  out 
of  court  if  he  is  intended  to  be  called  as  a  witness. 
lleg,  V.  Newman,  3  C.  &  K.  252. 

Witneu  Diiobeying  Order.] — Though  a  judge 
has  power  to  order  witnesses  out  of  court,  and 
may  fine  a  \vitne8s  for  disobeying  this  order  : — 
Semble,  he  cannot  lawfully  recuse  to  permit  the 
examination  of  the  witness.  Cohhett  v.  Ifndton. 
1  El.  &  Bl.  11  ;  22  L.  J.,  Q.  B.  11 ;  17  Jur.  481. 

A  judge  has  no  right  to  exclude  the  parties  to 
a  cause  from  being  present  at  the  trial,  although 
they  arc  to  be  examined  as  witnesses  ;  but  if  they 
remain  in  court  after  having  been  ordered  to 
leave  it,  the  judge  may  direct  the  jury  to  weigh 
the  credit  due  to  their  testimony.  Qf}i«ta7ice 
V.  Brain,  2  Jur.,  N.  S.  1145  ;  S.  P.,  CJuindler  v. 
Home,  2  M.  &  Rob.  423. 

If,  however,  a  party  leaves  the  court  in  obedi- 
ence to  the  order  of  the  judge,  the  court  will  not 
grant  a  new  trial,  for  he  ought  to  have  stood 
upon  his  right  to  remain.    Ih, 

It  is  no  ground  for  rejecting  a  witness's  evi- 
dence that  he  remained  in  court  after  an  order 
for  all  the  witnesses  to  leave  the  court ;  it  is 
merely  matter  of  observation  on  his  evidence. 
Ckwk  V.  Nethereote,  6  C.  &  P.  741  ;  Bex  v. 
ColUy,  M.  &  M.  329. 

If  a  witness  comes  into  court,  and  hears  some 
of  the  evidence  after  the  witnesses  have  been 
ordered  out  of  court,  it  is  entirely  in  the  discre- 
tion of  the  judge  whether  he  shall  be  examined 
or  not ;  and  this  is  so  in  the  Exchequer  as  well 
as  in  other  courts,  the  only  difference  in  that 
court  being  confined  to  revenue  cases,  in  which 
the  rule  is  strict,  that  such  witness  cannot  be 
examined.  Tkoffuu  v.  David,  7  C.  &  P.  350 ; 
Parker  v.  ^PWilHami,  6  Bing.  683  ;  4  M.  &  P. 
480. 


The  witnesses  had  been  all  oitlered  out  of 
court,  but  one  of  them  came  into  court  again, 
and  heard  the  evidence  of  another  witness.  The 
witness  who  had  so  come  back  into  court  ^'as 
allowed  to  be  examined  as  to  such  facts  only  as 
had  not  been  spoken  to  by  any  other  witness. 
Beamon  v.  Mliee,  4  C.  &  P.  585. 

5.  Refbesuing  Memory. 

Halve  of  Awditanee.] — A  witness  may  refresh 
his  memory  by  any  book  or  paper,  if  he  can 
afterwards  swear  to  the  fact  from  his  own  recol- 
lection ;  but  if  he  cannot  swear  to  the  fact  from 
recollection,  any  farther  than  as  finding  it 
entered  in  a  book  or  a  paper,  the  original  book 
or  paper  must  be  prqfiuced.  Dae  d,  Ckureh  v. 
Perkim,  3  T.  R.  749. 

Where  a  licence  to  trade  had  been  lost,  a 
witness  was  allowed  to  speak  to  the  contents  of 
the  licence  from  memory,  though  he  bad  made 
an  entry  of  it  in  his  memorandum-book  for  the 
private  information  of  himself  and  the  governor 
by  whom  it  was  issued.  It  was  held  the  book 
itself  was  not  evidence  per  ee,  but  could  be  use<l 
by  the  witness  to  refresh  his  memory.  Kengiftg- 
ton  V.  Ingli^,  8  Bast,  273. 

In  an  action  by  acceptor  against  drawer  of  au 
accommodation  bill,  on  his  implied  contract  of 
indemnity,  the  plaintiff,  in  order  to  prove  that  a 
former  bill,  in  renewal  of  which  the  bill  in 
respect  of  which  the  action  was  brought  was 
given,  had  been  made  payable  at  a  particular 
place,  called  a  banker's  clerk,  who.  witnout  pro- 
ducing the  bank  book,  stated  that  he  had  ascer- 
tained the  fact  from  an  entry  therein,  in  his  own 
handwriting,  but  that,  independently  of  that 
entry,  he  had  no  recollection  whatever  of  the 
fact ; — Held,  that  this  was  not  evidence  of  such 
fact.    Bceeh  v.  Jones,  5  C.  B.  696. 

Hotas — ^When  made.] — ^A  witness,  for  the  pur- 
pose of  refreshing  his  memory,  may  refer  tu 
entries  in  a  book,  which  he  did  not  write  with 
his  own  hand,  but  which  he  regularly  examined 
from  time  to  time  soon  after  they  were  written, 
and  while  the  facts  stated  in  them  were  fresh  in 
his  memory.  Bwrrottgh  v.  Martin,  2  Camp. 
112. 

A  witness  has  no  right  to  refresh  his  memory 
with  a  copy  of  a  paper  made  by  himself  six 
months  after  he  made  the  original,  although  the 
original  is  proved  to  be  so  covered  with  figures 
that  it  is  unintelligible,  the  original  paper  having 
been  written  at  the  time  of  the  transaction. 
Jone%  V.  Stroud,  2  C.  &  P.  196. 

A  witness  cannot  refresh  his  memory  by  de- 
positions which  he  did  not  make  immediately 
after  the  occurrence  of  the  facts  he  deposed  to. 
Whitfield  V.  Aland,  2  C.  &  K.  1015. 

By  whom  made.] — ^Entries  made  in  a  time- 
book  of  a  colliery  by  the  timekeeper  may  be  re- 
ferred to  by  the  pay  clerk  to  refresh  his  memory, 
if  the  pay  clerk  has  seen  the  entries  at  the  time 
of  the  timekeeper  calling  them  out  .at  pay  time, 
in  order  to  prove  that  the  pay  clerk  paid  certain 
sums  at  the  pay  time.  Reg,  v.  Langton,  2  Q.  B. 
D.  296  ;  46  L.  J.,  M.  C.  136  j  35  L.  T.  527  ;  13 
Cox,  C.  C.  345. 

A  clerk  may  refresh  his  memory  as  to  the 
deliveries  of  goods,  by  looking  at  entries  made  in 
his  presence  by  his  master  in  a  ledger,  from 
entries  made  by  the  clerk  in  a  waste-book  such 
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entries  in  the  ledger  having  been  checked  by 
the  clerk  while  the  facts  were  fresh  in  his 
memory,  and  the  waste-book  need  not  be  pro- 
duced. Burton  v.  Plvmmer^  4  N.  &  M.  315 ;  2 
A.  &  E.  341. 

So  a  witness  may  refresh  his  memory  by  re- 
ference to  entries  in  a  book,  which  entries  w^ere 
made  by  another  person,  under  the  witness's 
directions,  from  documents  written  by  the 
witness  at  the  time  of  the  transactions,  and 
which  entries  were  regularly  compared  by  the 
witness  with  the  original  memoranda.  Talbot 
de  Mdlahide  {Lord)  v.  Cuwclt^  17  Ir.  C.  L.  R. 
213  ;  12  L.  T.  678. 

A  ship's  log,  written  by  the  mate  who  is  abroad, 
may  be  used  to  refresh  the  memory  of  the  captain, 
who  read  it  about  a  week  after  it  was  written. 
Anderson  v.  MlkMey,  3  C.  &  K.  54. 

Newspaper  Beport.1 — A  witness  may  refresh 
his  memory  as  to  the  day  on  which  certain  pro- 
ceedings at  which  he  was  present  took  place,  by 
referring  to  a  newspaper  containing  a  report  of 
those  proceedings,  and  which  he  read  at  the 
time  the  &ct8  were  fresh  in  his  recollection,  and 
then  knew  that  they  were  correctly  reported. 
Dyer  v.  Best,  4  H.  &  C.  189. 

An  editor  of  a  newspaper  swore  that  A.  was 
the  writer  of  an  article  which  had  appeared  in 
that  paper  many  years  before,  and  that  the  MS. 
had  been  lost.  A.  stated  that  he  had  been  in  the 
habit  of  writing  such  articles  for  the  newspaper, 
but  that  he  hs^  no  recollection  of  having  sent 
the  particular  article  referred  to.  He  swore, 
however,  that  all  the  statements  made  in  the 
articles  he  did  send  were  true  : — Held,  that  the 
newspaper  might  be  put  into  A.'s  hand,  in  order 
to  refresh  his  memory ;  and  that  he  might  be 
asked,  whether,  looking  at  the  article,  he  had 
anv  doubt  that  the  fact  was  as  therein  stated. 
Topham  v.  McGregor ^  1  C.  &  K.  820. 

Surveyor' 8  Beport  ] — A  surveyor  made  a  survey 
or  a  report  which  he  furnished  to  his  employers  ; 
being  afterwards  called  as  a  witness,  he  pi-oducecl 
a  printed  copy  of  this  report,  on  the  margin  of 
which  he  had  two  days  before,  to  assist  him  in 
>pving  his  explanations  as  a  witness,  made  a  few 
dottings.  The  report  had  been  made  up  from 
his  original  notes,  of  which  it  was,  in  substance, 
though  not  in  words,  a  transcript : — Held,  that 
he  might  look  at  this  printed  copy  of  the  report 
to  refiesh  his  memory.  Uorne  v.  M^Ktnzie^  6 
0.  &  F.  628. 

Other  Proeeedingt.] — A  witness  cannot  have 
the  proceedings  in  another  court  put  into  his 
hands  for  the  purpose  of  refreshing  his  memory 
as  to  the  matters  on  which  he  is  giving  evidence. 
HaUiday  v.  Holgate,  17  L.  T.  18. 

A  witness  may  refresh  his  memory  from  the 
notes  of  counsel,  taken  at  a  former  trial.  Lawes 
V.  B^edy  2  Lewin,  C.  C.  152. 

Beeeipt  not  Stamped.] — In  an  action  against 
assignees  to  recover  money  wrongfully  paid  to 
them,  the  debt  having  been  previously  paid  to  the 
bankrupt,  it  appeared  that  an  entry  was  made  in 
the  plaintifiTs  book  by  the  bankrupt,  i.e.  "  R.  L." 
the  bankrupt*s  initials,  *^2%l,  Maugham,*^  the 
plaintiifs.name  : — Held,  that  the  bankrupt  might 
speak  from  his  recollection  of  the  entry  in  the 
book,  as  having  refreshed  his  memory,  though 
the  l)Ook  could  not  be  used  as  evidence  for  want 


of  a  receipt  stamp.  Matigham  v.  Hubbard f  2 
M.  &  R.  5 ;  8  B.  &  C.  14. 

Where  an  agent  who  had  given  a  receipt  for 
money  afterwards  became  blind,  such  receipt, 
although  unstamped,  was  allowed  to  be  read  over 
to  him  in  court,  for  the  purpose  of  re&eshing  his 
memory.  Oatt  v.  Hotoard,  3  Stark.  3  ;  S,  P,, 
Bavibert  v.  Cohen,  4  Esp.  213. 

Where  the  plaintiff  entered  an  account  in 
writing  of  goods  and  cash  furnished  to  the  defen- 
dant from  time  to  time,  each  page  of  which  was 
authenticated  by  the  defendant's  acknowledg- 
ment in  writing  of  the  receipt  of  the  contents  ; 
though  such  acknowledgment  in  writing  cannot 
be  given  in  evidence  per  se,  in  respect  of  the  cash 
items,  amounting  to  above  40^.  in  each  page,  for 
want  of  a  receipt  stamp,  yet  it  is  competent  to 
the  plaintiff  to  prove  that,  upon  calling  over  each 
article  to  the  defendant,  he  admitted  that  he  had 
received  the  same  ;  and  the  witness  may  refresh 
his  memory  by  referring  to  the  account.  Jacob 
V.  Lindsay,  1  Bast,  460. 

Attention  IHreeted  to  Itemi  of  Aeoonnt.] — The 

rule  that  in  cross-examination  upon  an  account, 
notice  of  the  items  to  which  the  cross-examina- 
tion vnUi  be  directed  must  be  given  to  the  party 
bringing  in  the  account,  applies  to  the  cross- 
examination  of  a  party  seeking  to  charge  by  his 
account  as  well  as  to  the  case  of  a  merely 
accounting  party.  Bates  v.  Eley,  1  Ch.  D. 
473  ;  45  L.  J.,  Ch.  270  ;  34  L.  T.  60 ;  24  W.  E.  424. 

Bight  of  Conneel  to  Inepeet.] — On  cross-exami- 
nation of  a  witness,  the  cross-examining  counsel 
is  not  entitled  to  inspect  the  whole  of  a  diary 
used  by  the  witness  to  assist  his  memor}',  but  only 
such  parts  as  refer  to  the  subject-matter  of  the 
suit.    Burgess  v.  Bennett,  20  W.  R.  720. 

When  on  cross-examination  of  a  "witness  for 
the  plaintiff,  the  defendant's  counsel  puts  docu- 
ments into  his  hands,  and  proves  out  of  his 
mouth  that  they  are  in  the  plaintiff's  handwTit- 
ing,  the  plaintiff's  counsel  has  a  right  to  see  them 
at  once,  for  the  purposes  of  cross-examining  on 
them  and  identifying  them.  PecJt  v.  Peek,  21 
L.  T.  670  ;  18  W.  R.  295. 

If  a  witness  refreshes  his  memory  from  entries 
in  a  book,  the  opposite  counsel  may  cross-examine 
on  those  entries,  without  making  them  his  evi- 
dence, and  the  jury  may  see  the  entries  if  they 
wish  to  do  so ;  but  if  the  opposite  counsel  cross- 
examines  as  to  other  entries  in  the  same  book, 
he  makes  them  his  evidence.  Chregory  v.  Taver- 
nor,  6  C.  &  P.  281 ;  S.  P.,  Lloyd  v.*  Freshjisld,  2 

C.  &  P.  325. 

Where  a  witness  refreshes  his  memory  with 
respect  to  a  portiaular  fact,  by  a  memorandum, 
it  must  be  produced.     Hotoard  v.    Canfield,  5 

D.  P.  C.  417  ;  W.,  W.  &  D.  78  ;  1  Jur.  71.* 

If  a  paper  is  put  into  the  hands  of  a  \vitness 
to  refresh  his  memory,  the  counsel  on  the  oppo- 
site side  has  a  right  to  see  it ;  but  if  it  is  merely 
given  to  him  to  prove  a  handwriting  to  it,  he 
has  not.  Sinclair  v.  Stevenson,  1  C.  &  P.  582  ; 
2  Ring.  514  ;  10  Moore,  46. 

If  the  counsel  for  the  defendant  in  cross-exami- 
nation puts  a  paper  into  the  witness's  hand  to  re- 
fresh his  memory,  the  opposite  counsel  has  a  right 
to  look  at  it,  without  being  bound  to  read  it  in 
eWdence  ;  and  the  opposite  counsel  may  also  ask 
the  witness  when  it  was  written  without  being 
bound  to  put  it  in.  Bern  v.  Bamsden,  2  C.  dc  P. 
603. 
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6.  Opinion. 
a.  In  Oeneral. 

• 

Effect  of  Opinion.]— When  a  skilled  witnegs 
says  that  in  the  course  of  his  duty  he  formed  a 
particular  opinion  on  certain  facte,  he  may  fur- 
ther be  asked  in  examination  in  chief  how  he 
went  on  to  act  upon  that  opinion.  Steplwrnon 
V,  River  Tyne  ImjjroremetU  CommhsionerSf  17 
W.  R.  590. 

Lunacy.] — ^Where  an  accasod  person  is  sup- 
posed to  be  insane,  a  medical  man,  who  has  been 
in  court  and  heard  the  evidence,  may  be  asked  as 
a  matter  of  science,  whether  the  facte  stated  by 
the  witnesses,  supposing  them  to  be  true,  shew  a 
state  of  mind  incapable  of  distinguishing  between 
right  and  wrong.  yPXaghtefCs  ea»e,  10  C.  &  F. 
200  ;  8  Bcott,  N.  R  595  ;  1  C.  &  K.  130. 

See  also  CRIMINAL  LAW. 

So,  too,  the  opinion  of  a  testator's  friends  as 
to  his  sanity,  contained  in  letters  written  to 
him  in  his  lifetime,  are  admissible.  Wright  y. 
Tathum,  7  A.  &  E.  313. 

Hniianoe.] — In  an  action  for  a  nuisance,  an 
architect  acquainted  with  the  locality  may  be 
asked,  if  the  nuisance  depreciated  the  value  of 
the  houses  in  the  neighbourhood.  Gauntlctt  v. 
WhUwortli,  2  C.  &  K.  720. 

Conrte  of  Bniiness.] — A  London  stockbroker 
is  a  competent  witness  as  to  the  course  of  busi- 
ness of  London  bankers.  Adams  y.  Peters,  2 
C.  &  K.  723. 

Where  a  deficit  appeared  on  the  accounte  of 
a  grocer's  assistant,  another  grocer  having  had 
eleven  years'  experience  in  a  shop  in  a  similar 
district  is  admissible  as  an  expert  to  shew  how 
the  deficit  might  have  arisen  from  losses  inci- 
dental to  the  trade  of  a  retail  grocer,  notwith- 
standing that  his  course  of  dealing  was  in  some 
respecte  dissimilar  from  that  pursued  in  the  shop 
in  question.  3PFadden  v.  Murdoch,  15  W.  R. 
1079. 

CouTM  of  Hatnre.]  —  Where  the  question  is, 
whether  a  bank,  which  had  been  erected  for  the 
purpose  of  preventing  the  overflowing  of  the  sea, 
had  caused  the  choking  up  of  a  harbour,  the 
opinions  of  scientific  men,  as  to  the  effect  of  such 
an  embankment  upon  the  harbour,  are  admis- 
sible.    Folkes  V.  Chadd,  3  Dougl.  167. 

Art.] — Seal  engravers  may  be  called  to  prove 
the  difference  between  a  genuine  impression  and 
one  supposed  to  be  false.    lb. 

The  opinion  of  an  artist  in  painting  is  evidence 
as  to  the  genuineness  of  a  picture.    lb. 

State  of  Will.]— On  an  indictment  for  utter- 
ing a  forged  will,  which,  together  with  writings 
in  support  of  it,  it  was  suggested  had  been  written 
over  pencil  marks  which  had  been  rubbed  out, 
the  evidence  of  an  engraver  who  had  examined 
the  paper  with  a  miiTor  and  traced  the  pencil 
marks,  is  admissible  on  the  part  of  the  prosecu- 
tion.   JReff.  v.  WMlmms,  8  C.  &  P.  434. 

Ininrance.] — The  opinion  of  one  conversant 
in  the  business  of  insurance,  whether  the  com- 
munication of  particular  facte  would  have  en- 
hanced the  premium,  is  admissible  ;  but  he  can- 
not be  asked  what  his  conduct  would  have  been 


in  the  particular  case.  Berthm  v.  Lougkman, 
2  Stark.  258. 

A  merchant  at  Sydney  shipped  goods  for  Eng- 
land on  board  the  ship  C,  and,  by  another  that 
sailed  after  her,  wrote  to  an  agent,  in  England, 
and  desired  him  if  he  received  the  letter  before 
the  G.  arrived,  to  wait  thirty  days  in  order  to  give 
every  chance  for  her  arrival,  and  then  effect  an 
insurance  on  the  goods.  The  letter  was  received, 
and  the  agent  having  waited  more  than  thirty 
days  effected  an  insurance  through  the  interven- 
tion of  a  broker,  who  told  the  underwriters  when 
the  C.  sailed,  and  when  the  letter  ordering  the  in- 
surance was  written,  but  did  not  state  when  it 
was  received  nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  both  affecting  the  insur- 
ance. The  C.  never  arrived.  The  assured  brought 
an  action  on  the  policy  against  the  insurers,  but 
£uled  on  account  of  the  suppression  of  &cte  by 
the  broker.  In  an  action  by  the  assured  gainst 
the  broker,  for  negligence  in  effecting  the  policy  : 
— Held,  that  the  evidence  of  underwriters  was 
not  admissible  to  e^ew,  that  in  their  opinion  the 
matters  not  communicated  were  material.  Camjh- 
bell  V.  liieliards,  5  B.  &  Ad.  840  :  2  N.  &  M.  542. 

A  broker,  having  effected  policies  of  insoranoe 
on  goods  of  R.,  R.  putting  into  his  hands  a  letter 
from  the  supercargo  of  the  ship  containing  the 
goods,  told  the  broker  the  policies  were  to  be 
altered,  and  he  must  do  the  needfuL  In  an  ac- 
tion against  him  for  negligence  in  this  matter : 
— Held,  that  brokers  might  be  called  to  say,  look- 
ing at  the  policies,  the  invoices  of  the  goods,  and 
the  letter,  what  alterations  in  the  policies  a 
skilful  broker  ought  to  have  made.  Chapman 
V.  Walton,  10  Ring.  57  ;  3  M.  &  Scott,  389. 

Drawing  of  Patent.] — On  a  scire  facias  to  re- 
peal a  patent  for  a  machine,  on  the  ground  that 
it  is  not  new,  to  prove  that  fact,  it  is  allowable 
to  put  into  the  hands  of  a  witness. -who  has  con- 
structed a  machine  for  the  same  purpose,  a  draw- 
ing not  made  by  himself,  and  ask  him  whether 
he  has  such  a  recollection  of  the  machine  he 
made,  as  to  be  able  to  say,  that  such  is  a  correct 
drawing  of  it.    Rex  v.  Hadden,  2  C.  &  P.  184. 

Profetrional  Character.] — In  an  action  for  a 
libel,  imputing  to  the  plaintiff,  a  physician,  im- 
proper  treatment  of  a  patient,  and  that  another 
physician  had  said  that  the  plaintiff^s  conduct 
had  been  such  that  no  medical  man  of  resi)ecta- 
bility  would  consult  with  him,  and  that,  by  so 
doing,  he  had  honourably  dischai'ged  his  duty  to 
his  medical  brethren : — Held,  that  a  medical  man, 
having  been  called  as  a  witness,  could  not  be 
asked  whether  he  would  meet  the  plaintiff  in 
consultation,  or  whether  the  physician  who  had 
refused  to  consult  with  him  had  honourably  dis- 
charged his  duty  to  the  medical  profession. 
Ramadge  v.  Ryan,  2  M.  &  Scott,  421  ;  9  Ring. 
333. 

In  an  action  upon  a  policy  of  insurance  as  for 
a  total  loss.  Uie  captain  having  abandoned  the 
vessel,  the  defence  was,  that  there  had  not  been 
a  total  loss.  The  captain  was  called  for  the 
plaintiff,  and  was  cross-examined  as  to  alleged 
habits  of  intoxication,  and  as  to  his  state  at  the 
time  of  the  abandonment.  A  witness  for  the  de- 
fendant was  asked  "  whether  from  what  he  saw 
of  the  captain's  habits,  in  A.,  before  the  voyage, 
he  could  form  any  judgment  as  to  his  general 
habits  of  sobriety  or  intoxication  :  " — Held,  that 
the  question  was  admissible,  the  inquiry  whether 
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the  captain  foimed  a  correct  judgment  under 
the  circumstances  being  relevant  to  the  issue. 
Aleork  v.  Royal  Exchange  As/mraucc  Cor- 
poration, 13  Q.  B.  292  ;  18  L.  J.,  Q.  B.  121 ;  13 
Jur.  445. 

A  witness  for  the  plaintiff  stated,  on  cross- 
-examination,  that,  bj  the  rules  of  the  Jockey 
Club,  the  own^r  of  the  horse  might  bet  against 
his  own  horse,  and  then  withdraw  him  : — Held, 
that  the  witness  might  be  asked,  on  rc-exami- 
nation,  whether  he  did  not  consider  such  conduct 
<lishonourable.  Oreville  v.  Cliajmi-an^  5  Q.  B.  731 ; 
D.  &  M.  553. 

Xeaning  of  Words.]— In  an  action  for  words 
8ix)ken  or  written,  the  ordinary  sense  of  those 
words  is  to  be  taken  as  the  meaning  of  the 
speaker  or  >vriter,  unless  something  is  shewn  to 
have  taken  place  which  may  give  a  peculiar 
character  to  the  expressions  used.  In  the  ab- 
sence of  any  such  evidence,  a  witness  cannot  be 
asked  the  question,  "  What  did  you  understand 
by  the  words  ? "  The  proper  course  to  be  adopted 
IS,  first,  to  lay  the  foundation  by  giving  such 
evidence,  and  then  the  question  becomes  ad- 
missible. 2)aineg  v.  UaHley,  3  £x.  200;  12  Jur. 
1093. 

Signatnro.] — A  person  accustomed  to  ancient 
manuscripts,  saying  that,  by  a  careful  exami- 
nation of  certain  signatures,  he  had,  in  his  mind, 
such  a  distinct  knowledge  of  the  handwriting  as 
to  be  able  to  say,  without  immediate  reference  to 
them,  whether  any  letter  shewn  to  him  was  or 
was  not  written  by  the  same  person,  is  a  com- 
petent witness.  Crawford  and  Lindiatf  Peerages^ 
2  H.  L.  Cas.  657. 

Evidence  of  witnesses  who  have  seen  letters 
written  by  the  person  whose  handwriting  is  in 
dispute,  is  admissible,  though  they  may  not  have 
seen  him  actually  write,  J}oe  v.  Sachermort% 
£  A.  &  £.  705. 

Foreign  Doonments.] — It  is  not  competent  to 
a  witness,  who  is  called  to  interpret  a  foreign 
document,  to  give  an  opinion  as  to  its  construc- 
tion ;  that  is  for  the  court.  Stearine  and  Kaa  rttt^n 
Fahriek  Qonda  Company  y,  ffentzmann,  17  C.  B., 
N.  S.  56. 

ForeigA  Law.] — The  evidence  of  a  person 
whose  only  knowledge  of  the  laws  of  a  foreign 
country  is  derived  from  having  studied  them, 
cannot  be  received  in  proof  of  the  operation  and 
effect  of  such  laws.  BonelU,  In  goods  of,  1  P.  D. 
€9;  45  L.  J.  P.  42  ;  34  L.  T.  32  ;  24  W.  R.  255. 

A  witness,  who  describes  himself  as  a  **  certified 
special  pleader,**  and  familiar  with  Italian  law, 
is  incompetent  to  prove  a  point  of  Italian  law. 
Ih, 

An  English  barrister  practising  in  Canadian 
appeals  before  the  privy  council,  is  not  com- 
petent to  give  evidence  as  an  expert  as  to  the 
validity,  according  to  the  law  of  Canada,  of  a 
marriage  solemnized  in  that  country.  Cn  rtwrigJit 
V.  Cartwright,  26  W,  R.  684. 

Hot  as  to  Merits.] — ^Where  scientific  men  are 
called  as  witnesses,  they  are  not  entitled  to  give 
their  opinions  as  to  the  merits  of  the  case,  but 
only  as  to  the  facts  as  proved  at  the  trial.  Jante- 
jtony.  Drlnkald,  12  Moore,  148. 


b.  As  to  Handwriting'. 


Doonment  pat  into  Hands  of  Witness.] — If 
a  paper  is  put  into  the  hands  of  a  witness  to 
refresh  his  memory,  the  counsel  on  the  opposite 
side  have  a  right  to  see  it ;  but  if  it  is  merely 
given  to  him  to  prove  a  handwriting,  they  have 
not.  Sinclair  v.  StvvenJton,  1  C.  &  P,  582;  2 
Bing.  514  ;  10  Moore,  46. 

Hatnre  of  Knowledge.] — Evidence  of  witnesses 

who  have  seen  letters  written  by  the  person 

whose  handwriting  is  in  dispute,  is  admissible, 

I  though  they  may  not  have  seen  him  actually 

;  write.    Doe  d.  SacJtfrmore,  5  A.  &  E.  705. 

Writing  of  Surname.] — The  signature  of  a 
party  to  a  bill  of  exchange  may  be  proved  by  a 
,  person  who  has  seen  him  write  his  surname  only. 
•  Lewis  V.  Sajfie,  M.  &  M.  39. 

I  From  one  Ocoasion.  1 — In  an  action  on  a  foreign 
bill  to  prove  the  handwriting  of  the  defendant, 

'  it  is  evidence  to  go  to  the  ]ury,  that  a  person, 
who  saw  him  write  once,  thinks  the  handwriting 
like,  though  he  has  no  belief  on  the  subject ;  but, 
if  he  had  never  seen  the  party  write,  mere  com- 
parison of  hands  would  not  be  admissible.  Gar^ 
relh  V.  Alexandcrj  4  Esp.  37. 

If  a  witness,  who  is  called  to  prove  a  person's 
handwriting,  states  that  he  has  seen  the  person 
sign  his  name  once,  and  believes  the  handwriting 
to  be  his,  that  is  evidence  of  the  handwriting, 
though  slight,  to  go  to  the  jury.  Wilbnan  v. 
Worrall,  8  C.  &  P.  380. 

From  Cforrespondence.] — If  a  party  has  received 
letters  from  another,  and  has  acted  on  them,  it  is 
sufficient  to  justify  him  in  swearing  as  to  his. 
belief  of  the  handwriting  of  such  person.  Thorpe 
V.  GiJthume,  2  C.  &  P.  21. 

A  witness  who  had  never  seen  the  defendant, 
but  had  corresix)nded  with  a  person  by  the  same 
name,  living  at  Plymouth  Dock,  where  the  defen- 
dant resided  (and  it  appeared  that  there  was  no 
other  person  of  that  name  there),  stated  that  the 
handwriting  of  certain  letters  was  that  of  the 
person  with  whom  he  had  corresponded  : — Held, 
sufficient  evidence  to  admit  the  letters  to  be 
read  against  the  defendant,  ffarringtoti  v.  Fry^ 
R.  &  M.  90 ;  1  C.  &  P.  289  ;  2  Bing.  179  ;  9  Moore, 
344. 

A  clerk  who  has  seen  numerous  letters  addressed 
by  a  party  to  his  employer,  and  has  acted  on  those 
letters,  may  prove  the  hand^^Titing  of  the  party. 
Rex  V.  Slam'y,  5  C.  &  P.  213. 

To  prove  the  handwriting  of  a  defendant,  named 
F.  W.,  to  a  letter,  a  clerk  of  a  banker  stated  that  a 
person  of  that  name  kept  an  account  with  the 
banker  and  had  signed  his  name  in  a  book,  and 
drawn  cheques  which  the  witness  had  paid,  and 
that  he  believed  the  letter  to  be  of  the  hand- 
writing of  that  person.  The  defendant's  attorney 
proved  that  the  defendant  had  desired  him  Uy 
address  him  at  No.  1 2,  Tower-street,  and  another 
witness  proved  that  he  had  written  two  letters 
to  "  Mr.  F.  W.,  12,  Tower-street,"  and  had  re- 
ceived answers,  and  that  he  believed  the  letter 
offered  in  evidence  to  be  of  the  same  handwriting 
as  the  answers  he  had  received  to  his  letters  : — 
Held,  sufficient  proof  that  the  letter  was  in  the 
defendant's  handwriting.  Murieta  v.  VolflMgcn, 
2  C.  &  K.  744. 

Answer  to  Letter.] — Mr.  S.,  the  managing 
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clerk  of  the  plaintiff's  attorney,  wrote  a  letter  to 
the  defendant,  addressed  to  him  at  his  residence, 
which  letter  was  proved  to  have  been  put  into 
the  post.  Mr.  S.  proved  that  he  receiveil  an 
answer  to  his  letter : — Held,  that  the  letter  thus 
received  in  answer  was  admissible,  without  proof 
of  the  defendant's  handwriting.  Oren»t(m  v. 
WlUon,  2  C.  &  K.  1. 


Katnre  of  Knowledge.] — A  witness  called 


to  prove  handwriting  should  form  his  judg< 
ment  from  the  handwriting,  not  from  extrinsic 
circumstances.  Mender  Da  Costa  v.  Pym,  Peake's 
Add.  Gas.  14^ 

In  an  action  on  a  joint  and  several  promissory 
note  ag&inst  A.,  B.,  k  C,  the  only  evidence  as  to 
the  handwriting  of  C.  was  a  retainer  to  the  attor- 
ney to  defend  the  action,  bearing  the  signatures 
of  all  three,  upon  which  the  attorney  had  acted, 
without  having  ever  seen  C,  or  being  acquainted 
with  his  handwriting : — Held,  that  there  was  no 
evidence  of  the  handwriting  of  C.  Dreiv  v.  Pn4fr, 
5  M.  &  G.  264. 

A&cient  Xannfcripta.} — A  person  accustomed 
to  ancient  manuscripts,  saying  that,  by  a  careful 
examination  of  certain  signatures  he  had,  in  his 
mind,  such  a  distinct  knowledge  of  the  hand- 
writing as  to  be  able  to  say,  without  immediate 
reference  to  them,  whether  any  letter  shewn  to 
him  was  or  was  not  written  by  the  same  person, 
is  a  competent  witness.  Crawford  and  Lindtay 
Peerages.  2  H.  L,  Cas.  557. 

Where  a  person  had  been  dead  a  great  number 
of  years,  whose  handwriting  was  to  be  proved,  it 
was  done  by  shewing  the  similarity  of  the  hand- 
writing in  question  to  the  hand\vritlng  of  his 
will.  Moreicood  v.  Wood,  U  East,  328,  n. ;  S.  P., 
Roe  d.  Brune  v.  Baidings,  7  East,  282;  3  Smith, 
2r>4. 

A  witness  may  prove  handwriting  although  he 
never  saw  the  party  write,  if  the  antiquity  of  the 
writing  renders  that  impossible,  by  swearing  that 
it  corresponded  with  other  ancient  documents 
acknowledged  to  be  genuine.  Govld  v.  Jones,  1 
W.  Bl.  384. 

To  prove  that  a  paper  was  the  handwriting  of  a 
deceased  rector,  whose  name  it  bore,  it  is  not 
sufficient  to  produce  many  of  the  returns  to  the 
spiritual  court,  made  in  the  time  of  that  rector, 
and  signed  with  his  name.  Brookbard  v.  Woi^d' 
ley,  Peake.  21,  n. 

The  handwriting  of  an  account  paper  may  be 
proved  by  the  opinion  of  a  witness,  who  has  com- 
pared it  for  the  first  time  with  other  authentic 
old  writings  at  the  time  of  the  trial.    Doe  d.  j 
Filman  v.  Tarver,  R.  &  M.  141. 

Comparitoa  of  Handwriting — Since  the  C.  L.  P. 

Aot,  s.  97.] — In  an  action  on  a  bill,  the  accept- 
ance being  denied  and  alleged  to  be  a  forgeiy, 
documents,  such  as  receipts,  not  relevant  to  the 
issue,  but  proved  to  be  in  the  handwriting  of  the 
defendant,  were  allowed  to  be  put  in  for  the 
purpose  of  comparison.  Bireh  v.  Bidgioay,  1 
F.  &  F.  270. 

On  the  cross-examination  of  an  attesting  wit- 
ness to  a  codicil,  he  denying  that  it  was  in  his 
handwriting,  other  documents  admitted  by  him 
to  be  in  his  writing  were  allowed  to  be  submitted 
to  the  jury  for  the  purpose  of  comparison  of 
handwriting.     Cresswell  v.  Jaekson^  2  F.  &  F.  24. 

In  an  action  on  a  bill  against  the 'acceptor, 
there  waj^  a  plea  traversing  the  acceptance.    No 


evidence  was  offered  by  the  plaintiff  on  this- 
point,  but  the  bill  and  a  letter  were  produced  at 
the  trial  in  accordance  with  a  notice  by  the  tle- 
fendant  to  produce,  in  which  notice  the  bill  was> 
described  as  the  bill  accepted  by  the  defiendaiit, 
and  the  letter  as  being  a  letter  of  the  defen- 
dant's : — Held,  that  as  the  juiy  had  an  oppor- 
tunity of  comparing  the  handwriting  if  they  bad 
thought  it  necessary,  there  was  some  evidence  of 
the  defendant's  handwriting.  Scard  y.  Jaeks^Jt, 
24  W.  R.  159. 

In  an  action  for  libel,  to  prove  that  the  libels 
declared  on  were  written  by  the  defendant, 
certain  documents  admitted  to  be  in  her  haiid> 
writing  were  used  as  standards  of  comparison  z 
and  also  seven  anonymous  letters,  generally  re- 
lating to  the  same  matters  as  the  libels.  This 
evidence  was  admitted  to  prove  malice ;  and 
they  were  also  used  as  a  comparison  of  the  hand- 
writing in  dispute,  and  no  objection  was  made 
at  the  trial : — Held,  that  the  anonymous  letters 
were  admissible ;  that  they  were  relevant  to  the 
issue  to  shew  malice ;  but  that  if  a  proper  objec- 
tion had  been  made  at  the  trial,  they  could  not 
have  been  received  as  evidence  of  handwriting, 
Ilvghes  V.  Dinorhen  iLady^  32  L,  T.  271. 

The  question  being  whether  a  memorandum 
was  in  the  handwriting  of  a  defendant,  and  he,  in 
the  course  of  cross-examination,  having  been  got 
to  write  something  on  a  piece  of  paper,  this  was 
allowed  to  be  shewn  to  the  jury,  for  the  purpose 
of  comparison  of  handwriting.  Cobhett  v.  Kilmin^ 
ster,  4  F.  &  F.  490. 


Before  Aet.] — Evidence  of  handwriting 


by  comparison  is  inadmissible,  exoq>t  either 
where  the  writing  acknowledged  to  be  genuine 
is  already  in  evidence  in  the  cause,  or  the  dis- 
puted writing  is  an  ancient  document.  These- 
exceptions  are  of  necessity.  Doe  d.  Perry  v. 
Xeicton,  1  N.  &  P.  1  ;  5  A.  &  E.  514  ;  W.  W.  Jc 
D.  403. 

A  person  accustomed  to  ancient  manuscripts^ 
saying  that  by  a  careful  examination  of  certain 
signatures  he  had  in  his  mind  such  a  distinct 
knowledge  of  the  handwriting  as  to  be  able 
to  say,  without  immediate  reference  to  them, 
whether  any  letter  shewn  to  him  was  or  was  not 
written  by  the  same  person,  is  a  competent  wit- 
ness. Crawford  and  Lindsay  Peerages,  2  H.  L» 
Cas.  557. 

A  document  purported  to  be  a  certificate  of  a 
marriage  at  Bristol,  in  1761,  written  and  signed 
by  W.  D.,  curate  of  St  James's  : — Held,  that  the 
handwriting  of  W.  D.  might  be  proved  by  the- 
opinion  of  a  witness,  formed  by  comparing  it 
with  various  signatures  of  W.  D.  in  the  original 
register  of  St.  James's,  by  which  he  appeared  to 
be  tlie  officiating  curate  in  1761,  without  any 
proof  of  his  death,  or  of  search  for  witneGses  who 
might  have  seen  him  write.  Doe  d.  Jenkins  v. 
Daries,  10  Q.  B.  314  ;  16  L.  J.,  Q.  B.  218  ;  11  Jur. 
607. 

In  an  action  of  libel  for  having  charged  the 
plaintiff  with  having  written  a  libel  on  the  de> 
fendant,  to  which  he  pleaded  a  justification  that 
the  plaintiff  had  written  the  libel,  it  appeared 
that  in  the  libel  thus  alleged  to  have  been  written 
by  the  plaintiff,  the  name  of  the  defendant  was- 
spelt  in  a  peculiar  way : — ^Held,  that,  in  order  to- 
prove  that  the  plaintiff  wrote  that  libel,  other 
documents  written  by  him  in  which  the  name 
was  so  spelt  were  reoeiTable.  Broeks  t.  Tieh- 
fhntrn,  5  Ex.  929  ;  20  L.  J.,  Ex.  69  ;  14  Jar.  1 122. 
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If  a  witness  who  is  called  to  disprove  the  sig- 
nature of  the  defendant  to  an  acceptance,  states 
that  he  believes  the  signature  is  not  that  of  the 
defendant,  and  gives  as  his  reason  for  that  belief, 
the  absence  or  presence  of  certain  peculiarities, 
which  he  says  do  or  do  not  exist  in  the  genuine 
signatures  of  the  defendant,  the  opposite  counsel 
may  put  into  his  hand  a  paper  unconnected  with 
the  cause,  and  ask,  if,  in  his  opinion,  that  con- 
tains a  genuine  signature  of  the  defendant ;  and, 
if  he  answers  in  the  affirmative,  he  may  then  be 
asked,  "  Does  the  signature  in  this  paper,  which 
you  say  is  genuine,  contain  the  same  peculiarities, 
or  want  the  same  peculiarities  (as  the  case  may 
be),  which  you  have  before  stated  as  your  reasons 
that  the  signature  in  dispute  is  not  genuine  ?  " 
Yimnff  V.  llonnor,  1  0.  &  K.  51  ;  2  M.  &  Bob.  586. 

Evidence  as  to  handwriting  formed  by  the 
witness  called  on  an  immediate  comparison  at 
the  trial,  is  inadmissible.  Dtye  d.  Mudd  v.  Suvker^ 
vwre,  2  N.  &  P.  16  ;  5  A.  fie  E.  703  ;  W.,  W.  &  D. 
405. 

A  clerk  of  the  post-office,  accustomed  to  in- 
spect franks  for  the  detection  of  forgeries,  may 
be  examined  as  a  witness  to  prove  that  the  hand- 
writing of  an  instrument  is  an  imitated  and  not 
a  natural  hand,  and  also  to  prove  that  two  writ- 
ings, suspected  to  be  imitated  hands,  were  written 
by  the  same  person.  Goodtitle  d.  Retett  v. 
JBraham,  4  T.  R.  497. 

The  rule  that  comparison  of  handwriting  is 
not  evidence,  does  not  extend  so  far  as  to  prevent 
the  court  or  jury  from  instituting  a  comparison 
between  two  documents  of  which  prim^  facie 
evidence  has  been  given.  Griffith  v.  Williams. 
1  C.  &  J.  47. 

A  jury  may  judge  of  a  disputed  handwriting, 
by  comparing  it  with  other  documents  in  evi- 
dence for  other  purposes,  and  admitted  to  be  the 
handwriting  of  the  party.  Solita  v.  Yarrow,  1 
M.  &  Rob.  133. 

Bi^^ture  of  ICarksmen.]  —  An  instrument 
executed  by  mark  may  be  proved  from  inspec- 
tion by  a  person  who  has  seen  the  party  so 
execute  Instruments.  George  v.  Surrey,  M.  & 
M.  516. 

7.  Tendency  to  Cbiminate. 

Power  of  Judgo.] — Where  a  witness  refuses  to 
answer  a  question  put  to  him  on  the  ground  that 
his  answer  might  tend  to  criminate  himself,  his 
mere  statement  of  his  belief  that  his  answer 
will  have  that  effect  is  not  enough  to  excuse  him 
from  answering,  but  the  court  must  be  satisfied 
from  the  circumstances  of  the  case,  and  the 
nature  of  the  evidence  which  the  witness  is  called 
upon  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being 
compelled  to  answer.  But  if  it  is  once  made  to 
appear  that  the  witness  is  in  danger,  great  lati- 
tude should  be  allowed  to  him  in  judging  for 
himself  of  the  effect  of  any  particular  question. 
Subject,  however,  to  that  reservation,  the  judge 
is  bound  to  insist  on  the  witness  answering,  un- 
less he  is  satisfied  that  the  answer  will  tend  to 
place  him  in  peril.  Reynolds,  Ex  parte,  Itey- 
mlds.  In  re,  20  Ch.  D,  294  ;  61  L.  J.,  Ch.  756  ; 
46  L.  T.  608 ;  30  W.  R.  651  ;  46  J.  P.  533— 
C.  A. 

Witness  presumed  to  know  Bules  of  Law.] — 

The  witness's  knowledge  of  the  law  enabling  him 
VOL.  Ill, 


to  decline  to  answer  criminating  questions  must 
be  presumed,  on  the  maxim,  ig^orantia  juris 
non  excusat.  Reg.  v.  Coote,  4  L.  R.,  P.  C.  599  ; 
42  L.  J.,  M.  C.  45 ;  29  L.  T.  Ill  ;  21  W.  R.  553  ; 
9  Moo.  P.  C.  C,  N.  S.  463. 

Only  Witness  oan  take  advantage  ot] — ^The 
privilege  of  refusing  to  answer  questions  on  the 
ground  that  they  tend  to  criminate,  is  that  of  the 
witness  alone,  and  neither  party  to  the  suit  can 
tiJte  any  advantage  therefrom.  Reg.  v.  King- 
lake,  22  L.  T.  335  ;  18  W.  R.  805. 

A  party  to  an  action  may  be  put  in  the  box 
and  sworn,  although  the  counsel  for  such  party 
objects  that  the  questions  intended  to  be  put  to 
him  will  criminate  him,  and  that  he  will  object 
to  answer  them.  It  is  for  the  party  himself  to 
make  such  objection.  Boyle  v.  Wiseman,  10  Ex. 
647  ;  3  C.  L.  R.  482  ;  24  L.  J.,  Ex.  160 ;  1  Jur., 
N.  S.  115. 

Counsel  have  no  right  to  make  the  objection^ 
but  it  must  be  made  by  the  witness  himself. 
Tliompson  v.  Newton,  M.  &  M.  48,  n. 

Nor  can  counsel  argue  in  support  of  the 
witness's  objection.  Reae  v.  Adey,  1  M.  &  Rob.  94. 

Answer  **  might  tend  to  Criminate."]  —  In 
an  action  for  false  and  malicious  libel  the  plain- 
tiff delivered  interrogatories  to  prove  the  publi- 
cation. The  defendant  in  his  answer  objected 
to  answer  on  the  ground  that  to  do  so  "  might 
tend  to  criminate "  him  : — Held,  a  sufficient 
answer.  La?nb  v.  Munster,  52  L.  J.,  Q.  B.  46  ; 
47L.  T.  442;  31  W.  B.  117. 

Criminate — '*  Would  tend."] — A  witness  is  not 
only  not  bound  to  answer  a  question,  the  answer 
to  which  would  criminate  him,  but  he  is  not  bound 
to  answer  any  question,  the  answer  to  which 
would  tend  to  criminate  him.  dates  v.  Hardacre, 
3  Taunt.  424 ;  S.  P.,  Machride  v.  MaeWide,  4 
Esp.  243  ;  Rex  v.  Lewis,  4  Esp.  225. 

If  a  witness  claims  the  protection  of  the  court 
on  the  ground  that  the  answer  would  tend  to 
criminate  himself,  and  there  appears  reasonable 
ground  to  believe  that  it  would  do  so,  he  is  not 
compellable  to  answer.  Reg,  v.  Garhett,  1  Den. 
C.  C.  236  ;  2  C.  &  K.  474. 

If  compelled  notwithstanding,  what  he  says 
after  such  claim  must  be  considered  to  have  been 
obtained  by  compulsion,  and  cannot  be  given  in 
evidence  against  him    lb. 

He  is  entitled  to  protection  at  whatever  stage 
of  the  inquiry  he  chooses  to  claim  it ;  and  he  is 
equally  entitled  to  protection,  whether  he  has 
already  answered  the  question  in  part  or  not 
at  all.    Ih. 

The  privilege  of  a  witness  in  not  answering 
questions  which  may  tend  to  criminate  him  is 
not  limited  to  cases  where  he  has  been  guilty  of 
an  offence :  it  is  sufficient  if  the  answer  would 
disclose  circumstances  connected  with  the  Gom-^ 
mission  of  a  crime,  which  he  might  not  be  able 
to  explain,  and  would  induce  those  who  heard 
him  to  fix  him  as  the  guilty  party.  Adams  v. 
Lloyd,  4  Jur.,  N.  S.  590. 

In  order  to  protect  himself  from  answering 
upon  the  ground  that  a  discovery  of  the  mattera 
inquired  after  would  expose,  or  tend  to  expose, 
him  to  penalties,  a  defendant  must  state  upon 
oath  his  belief  that  such  would  be  the  case. 
Scott  v.  Miller,  Johnson,  328  ;  28  L.  J.,  Ch.  684  ; 
5  Jur.,  N.  8.  858. 

Whatever  the  rule  may  be  as  to  the  right  of  a 
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witness  to  decline  answering  a  qnestion,  on  the 
ground  that  it  may  tend  to  criminate  him,  with- 
out giving  any  reason  why  it  should  tend  to  do 
so,  he  will  be  compelled  to  answer  where  he  gives 
his  reason,  and  such  reason  is  insufficient. 
Asian's  case,  4  De  G.  &  J.  320 ;  28  L.  J.,  Ch. 
631 ;  5  Jur.,  N.  S.  779. 

Wliere  Judge  may  Cfompel  Answer.] — But  the 

rule  is  subject  to  exception,  where,  the^  state 
of  things  disclosed  renders  the  judge  perfectly 
certain  that  in  claiming  protection  the  witness 
is  trifliug  with  the  authority  of  the  court,  and 
availing  himself  of  the  rule  of  law  to  keep  back 
the  truth,  having  in  reality  no  ground  for  the 
excuse  he  is  making  in  not  answering  the  ques- 
tion.   Adams  v.  Lloyd,  4  Jur.,  N.  S.  590. 

Semble,  per  Jervis,  G.  J.,  and  Maule,  J.,  that 
it  is  for  the  witness  to  say,  on  oath,  whether  he 
believes  the  answer  may  tend  to  criminate  him, 
and  that  his  decision  is  conclusive.  Fisher  v. 
JtoTuUdSj  infra, 

Hatnre  of  Liability.] — In  an  action  for  a  libel 
in  the  shape  of  an  extrajudicial  affidavit  sworn 
before  a  magistrate,  a  person  acting  as  the 
magistrate's  clerk  is  not  bound  to  answer 
whether,  by  the  defendant's  orders,  he  wrote 
the  affidavit  and  delivered  it  to  the  magistrate, 
us  he  might  thereby  criminate  himself.  Moloney 
V.  Bartley,  8  Camp.  210. 

A  witness  is,  therefore,  not  bound  to  answer 
whether  he  wrote  an  advertisement  referring  to 
libellous  letters  which  the  prosecutor  has  re- 
ceived ;  and  though  he  is  bound  to  answer 
whether  he  knows  in  whose  handwriting  it  is, 
he  is  not  bound  to  name  the  person,  as  it  may  be 
himself.    Bex  v.  Slaney,  5  0.  &  P.  213. 

A  witness  (called  to  prove  that  a  bill  of  ex- 
change was  given  for  money  lost  at  play)  having 
«aid  that  he  was  present  in  a  room  in  his  own 
house  when  the  transaction  was  alleged  to  have 
taken  place  but  that  he  saw  no  gaming,  being 
asked, "  Was  there  a  roulette  table  in  the  room  ? " 
«nd  on  being  cautioned  by  the  judge,  declined  to 
•answer,  on  the  ground  that  his  answer  might  tend 
to  criminate  him  in  a  prosecution  for  keeping 
n  gaming-house,  is  privileged  from  answering. 
Fisher  v.  Bitnalds,  12  C.  B.  762  ;  22  L.  J.,  C.  P. 
«2  ;  17  Jur.  398. 

A  witness  asked  whether  he  has  not  been  im- 
prisoned on  a  conviction  for  forging  coal-meters' 
<;ertificates  is  not  bound  to  answer.  Millman  v. 
Tncher,  Peake's  Add.  Cas.  222. 

In  Belation  to  Bankmptey  Hatters.]— A  bank- 
rupt was  examined  before  a  commissioner,  and 
Bsked  various  questions  respecting  the  writing  of 
a  false  letter  in  his  father's  name  for  the  purpose 
of  getting  additional  ci-edit  from  persons  with 
whom  he  traded.  He  made  no  objection  to 
answering  the  questions  on  the  ground  that  they 
tended  to  criminate  him,  or  on  any  other  ground. 
— Held,  that  the  examination  was  not  compul- 
sory, as  touching  the  estate  or  dealings  of  the 
Imnkrupt ;  and  that,  as  he  might  have  objected 
to  it  and  did  not,  it  was  a  voluntary  statement, 
?ind  admissible  against  him  upon  his  trial  subse- 
quently on  the  criminal  charge  of  uttering  a  forged 
letter.  Beg.  v.  Sloggett,  7  Cox,  0.  C.  139;  Dears. 
C.  C.  656  ;  21  L.  J.,  M.  C.  93  ;  2  Jur.,  N.  S.  764. 

The  examination  of  a  banlmipt  as  to  his  trade 
dealing  and  effects,  lawfully  taken,  under  12  &  13 
Vict.  c.  106,  s.  117,  is  admissible  against  him  on 


a  criminal  charge  arising  out  of  the  very  matters 
as  to  which  he  was  so  examined.  Beg.  v.  Cross, 
7  Cox,  C.  C.  226  ;  Dears.  &  B.  C.  C.  68. 

A  bankrupt  is  bound  to  answer  all  questions 
touching  matters  relating  to  his  trade,  dealings, 
or  estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  lands, 
tenements,  goods,  money,  or  debts,  although  his 
answers  may  criminate  himself,  and  such  answers 
may  afterwards  be  given  in  evidence  against  him 
upon  a  criminal  charge.  Beg.  v.  tScott,  Dears,  k. 
B.  C.  C.  47  ;  7  Cox,  C.  C.  164 ;  25  L.  J.,  M.  C. 
128  ;  2  Jur.,  N.  S.  1096  :  S.  P.,  Beg.  v.  BoUnson, 
2L.  R.,  C.  C.  80  ;  36  L.  J.,M.  C.  78  ;  16  L.T.  605  ; 
15  W.  R.  966  ;  10  Cox,  C.  C.  467. 

Inference.] — If  a  witness  declines  to  answer  a 
question,  no  mference  of  the  truth  of  the  fact 
inquired  into  may  be  drawn  from  that  circum- 
stance.   Bose  V.  Blakemore,  R.  k  M.  383. 

Tending  to  Degrade.^ — Questions  tending  to 
degrade  a  witness,  without  exposing  him  to 
punishment,  may  be  put  on  cross-examination. 
Cundell  v.  Pratt,  M.  &  M.  108. 

The  question  whether  the  witness  was  not 
living  in  a  state  of  incest  cannot  be  put,  be- 
cause it  may  subject  her  to  punishment.    Ih. 

Waiver  of  Privilege.] — If  a  witness  answers 
any  question  on  a  matter  rendering  himself  liable 
to  forfeiture  or  punishment,  he  cannot  after- 
wards claim  his  privilege,  but  must  answer 
throughout.  Ea^t  v.  Chajtman,  M.  &  M.  47  ; 
2  C.  &  P.  570. 

A  witness  who  has  given  evidence  on  his  ex- 
amination in  chief,  as  to  the  truth  of  a  libel, 
may  be  asked  on  his  cross-examination,  whether 
the  MS.  of  the  libel  was  not  written  by  him,  and 
he  is  bound  to  answer  the  question.    Ih. 

If  a  witness,  being  cautioned  that  he  is  not 
compellable  to  answer  a  question  that  may  cri- 
minate him,  still  chooses  to  answer  it,  he  is  bound 
to  answer  idl  questions  relative  to  that  transac- 
tion, and  cannot  afterwards  take  an  objection 
to  any  further  question  that  has  a  tendency  to 
criminate  him.    Dixon  v.  Vale,  1  C.  &  P.  278. 

If  a  witness  answers  questions  to  which  he 
might  have  demurred  as  subjecting  him  to  penal- 
ties, his  answers  may  1)e  used  against  him  for  all 
legal  purposes.    Smith  v.  Beadnell,  1  Camp.  30. 

Pardon — XTnfonnded  fears  of  Inezindnation.] — 
A  pardon,  under  the  great  seal,  takes  away  the 
privilege  of  a  witness  in  not  answering,  so  far 
as  regards  any  risk  of  prosecution  at  the  suit,  or 
in  the  name  of  the  crown.  B^.  v.  Boyes,  1  B.  & 
R.  311 ;  80  L.  J.,  Q.B.  301  ;  5  L.  T.  147  ;  9  W.  R. 
690. 

A  merely  remote  and  naked  possibility  of  legal 
peril  to  a  witness  from  answering  a  question  is 
not  sufficient  to  entitle  him  to  the  privilege  of 
not  answering  ;  to  entitle  him  to  the  privilege  of 
silence  the  court  must  see,  from  the  cireumstances 
of  the  case  and  the  nature  of  the  evidence  which 
he  is  called  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  the  witness  from  his  being 
compH^Ued  to  answer.  Moreover,  the  danger  to  be 
apprehended  must  be  real  and  appreciable,  with 
reference  to  the  ordinary  operation  of  law  in  the 
ordinary  course  of  things ;  not  a  danger  of  an 
imaginary  and  an  unsubstantial  character,  having 
reference  to  some  extraoitlinaty  and  barely  pos- 
sible contingency,  so  improbable  that  no  reason- 
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able  man  would  suffer  it  to  influence  his  conduct. 
lb. 

On  the  trial  of  an  information  for  bribery,  filed 
by  the  attorney-general  by  the  direction  of  the 
House  of  Commons,  one  of  the  persons  charged 
in  the  information  to  have  been  bribed  was  called 
as  a  witness ;  and,  on  his  declining  to  answer  any 
questions  with  respect  to  the  bribery,  the  counsel 
for  the  crown  handed  him  a  pardon'  under  the 
great  seal ;  which  the  witness  accepted,  but  still 
declined  to  answer: — Held,  that  the  possible 
risk  of  impeachment  by  the  House  of  CJommons, 
notwithstanding  the  pardon  under  the  great  seal, 
according  to  12  &  13  Will.  3,  c.  2,  s.  3,  was  not  a 
sufl&cient  ground  to  entitle  him  to  the  privilege 
of  not  answering.    lb. 

A  witness  is  not  excused  from  answering  a 
question  on  the  ground  l^t  the  conduct  Inquired 
into  on  his  part  would  subject  him  to  a  penalty, 
if  the  time  limited  for  proceeding  for  such 
penalty  is  past.  Robert*  v.  Allatiy  M.  &  M. 
192.  See  Rex  v.  Readhig,  7  Howell's  St.  Tr. 
296. 

Puxdihment  for  not  Answeriiig.] — ^A  witness, 
who,  on  a  trial,  refuses  to  answer  a  question  duly 
put  to  him,  on  the  ground  that  the  answer  would 
tend  to  criminate  himself,  and  persists  in  his 
refusal  after  being  told  by  the  judge  that  he  sees 
no  ground  for  the  witness  to  apprehend  danger 
from  answering  the  question,  is  liable  to  fine 
and  commitment  for  contempt  of  court.  Fer- 
yiandez,  Ex  parte,  10  C.  B.,  N.  S.  3  ;  30  L.  J.,  C. 
P.  321 ;  7  Jur.,  N.  S.  671 ;  4  L.  T.  324  ;  9  W.  R. 
S32. 

8.  Contrary  to  Policy  akd  Dbcenct. 

State  Beerets.] — ^An  officer  of  the  Tower  will 
not  be  permitted  to  prove  that  a  particular  plan 
of  the  Tower  produced  is  a  correct  one.    Rex  v, 
Watsmi,  2  Stark.  148. 

Protection  of  Witnesses.] — No  action  will  lie 
Against  a  witness  for  what  he  says  or  writes 
when  giving  evidence  before  a  court  of  justice. 
The  rule  is  founded  on  principles  of  public 
policy.  The  same  principle  applies  when  a 
military  man  is  bound  to  appear  and  give  evi- 
dence before  a  military  court  of  inquiry.  Dato- 
Mm  v.  Rokeby  (^Lord),  7  L.  R.,  H.  L.  744  ; 
45  L.  J.,  Q.  B.  8 ;  33  L.  T.  196 ;  23  W.  R. 
931. 

A  witness  in  a  court  of  justice  is  absolutely 
privileged  as  to  anything  he  may  say  as  a  witness 
having  reference  to  the  inquiry  on  which  he  is 
called  as  a  witness.  Seaman  v.  Netherelift,  2  C. 
P.  D.  53  ;  46  L.  J.,  C.  P.  128  ;  36  L.  T.  784  ;  25 
W.  R.  169— C.  A. 

Informations.] — In  an  information  by  the 
attorney-general  for  a  breach  of  the  revenue 
laws,  a  witness  for  the  crown  cannot  be  asked 
in  cross-examination,  **  Did  you  give  the  informa- 
tion ? "  Att.-Gtm.  V.  RryafUy  15  M.  &  W.  169  ; 
15  L.  J.,  Ex.  265. 

For  the  rule  of  public  policy  which  protects 
a  witness  from  being  asked  such  questions  as 
would  disclose  the  informer,  if  he  is  a  third 
person,  equally  applies  to  questions  which  would 
disclose  whether  the  witness  is  himself  the  in- 
former,   lb. 

Parliament] — On  a  trial,  a  member  of  parlia- 


ment may  be  asked  whether  Mr.  L.  was  speaker 
of  the  House  of  Commons  on  a  particular  day  ; 
but  if  he  be  asked  how  a  member  voted,  he  will 
not  be  compelled  to  .answer,  if  he  declines 
doing  so,  and  has  not  leave  of  the  House  to 
give  evidence.  Chubb  v.  Salomofis,  3  C.  &  K. 
75. 

See  also  cases  ayUe^  col.  1424,  et  seq. 

Acts  of  Agent.] — When  the  directions  which 
have  been  given  by  a  defendant  to  his  agent  can- 
not be  read  on  the  ground  of  public  policy,  the 
agent  may  be  asked  whether  he  did  not  act  under 
the  direction  of  the  defendant.  Cooke  v.  3fax' 
welly  2  Stark.  183. 

Indecency.] — Indecency  of  evidence  is  no  ob- 
jection to  its  being  received,  when  it  is  necessary 
to  the  decision  of  a  civil  or  a  criminal  right.  Da 
Costa  V.  Jones,  Cowp.  729. 

Where  the  legitimacy  of  a  party  was  the 
question  in  dispute,  and  a  witness  deposed  to 
expressions  of  the  mother  tending  to  bas- 
ta^ize  the  child : — Held,  that  the  evidence  was 
admissible.  Hargrare  v.  Jlargrare,  2  C.  dc  E. 
701. 

The  privilege  which  enables  husband  and  wife 
to  decline  answering  questions  as  to  access  in 
cases  of  disputed  legitimacy  applies  where  a  child 
is  bom  three  months  after  the  marriage.  Anon. 
V.  Anon.,  23  Beav.  273  ;  22  Beav.  481. 

See  also  HusBAi^D  and  Wife. 


9.  Leading  Questions. 

What  are.] — A  witness,  called  to  prove  that 
A.  and  B.  are  partners,  is  asked  whether  A.  has 
interfered  in  the  business  of  B. :  this  is  not  a 
leading  question.  Nicliolls  v.  Dowdhig,  1  Stark. 
81. 

In  order  to  identify  a  person  in  court  with 
one  whom  the  witness  has  described,  the  atten- 
tion of  the  witness  may  be  directed  to  that 
person,  and  he  may  be  asked  if  that  is  the  per- 
son of  whom  he  has  spoken.  Rex  v.  Watsofi,  2 
Stark.  128 ;  &  P.,  Rex  v.  De  Revenger.  3  M.  & 
S.67. 

A  leading  question  may  be  put  when  it  is 
necessary  to  contradict  a  witness  on  the  other 
side,  as  to  the  contents  of  a  paper  which  has 
been  destroyed.  Caurteen  v.  Timse,  1  Camp. 
43. 

Where  a  witness  on  cross-examination  denies 
having  used  particular  expressions  in  the  presence 
of  the  parties,  the  opposite  counsel  examining  a 
person  to  contradict  the  witness,  is  not  at  liberty 
to  1«m1,  by  reading  from  his  brief  the  words  de- 
nied ;  the  conversation  spoken  to  by  the  first 
witness  being  evidence  of  itsell  HalUtt  v. 
Cousins,  2M.  &  Rob.  238. 

The  rules  of  evidence  are  exactly  the  same  in 
civil  and  criminal  cases ;  and  in  both  it  is  in  the 
discretion  of  the  judge  how  far  he  will  allow  the 
examination  in  chief  of  a  witness  to  be  by  lead- 
ing questions,  or  to  assume  the  form  of  a  cross- 
examination.    Reg.  V.  Murphy,  8  C.  &  P.  297. 

Cross-examination.]— Leading  questions  may 
always  be  put  in  cross-examination,  whether  the 
witness  is  a  willing  or  an  adverse  one  for  the 
party  calling  him.  Parkin  v.  Moon,  7  C.  &  P. 
408. 
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On  the  trial  of  an  issue,  "  whether  (during  a 
certain  period)  there  arose  from  the  works  of 
the  defendants  noisome,  offensive,  noxious,  or 
unwholesome  smoke,  and  other  vapours,  to  the 
nuisance  of  the  plaintiff,  whereby  the  produce  of 
his  garden  was  deteriorated,"  evidence  was 
adduced  for  the  plaintiff  to  shew  that  the  smoke 
and  other  vapoura  from  the  defendants'  works 
had  injured  the  produce  of  other  grounds  in  the 
lueighbourhood ;  and  also,  for  the  defendants  to 
shew  that  their  works  did  not  injure  the  produce 
of  any  other  grounds  ;  and  one  of  the  defendants' 
witnesses  having,  on  his  examination  in  chief, 
described  several  gaixlens  in  the  neighbourhood 
of  the  works  as  in  utmost  health,  was  asked,  in 
ci'068-examination  by  the  plaintiff's  counsel,  if 
he  knew  Glasgow-field  (grounds  in  the  neigh- 
bourhood), and  having  answered  that  he  ''  knew 
GUi6gow-field,  and  never  knew  of  any  damage 
done  there,"  he  was  then  asked,  "whether  he 
had  known  of  any  sum  having  been  paid  by  the 
defendants  to  the  proprietors  of  Glasgow-field, 
for  alleged  damage  there,  occasioned  by  their 
works  :  " — Held,  that  the  question  was  inadmis- 
sible as  leading  to  a  new  collateral  inquiry, 
which,  answered  either  way,  could  not  affect  the 
issue,  or  test  the  credit  of  the  witness.  Tennant 
V.  Hantilton,  7  C.  &  F.  152 ;  1  Rob.  821. 

It  is  an  acknowledged  rule  of  evidence,  that  a 
collateral  irrelevant  inquiry  cannot  be  gone  into, 
to  discredit  a  witness  on  the  other  side.    Ih, 


ABsault  —  Other    acts.]  —  A  defendant 


charged  with  an  indecent  assault,  having  been 
cross-examined  as  to  alleged  indecencies  as  to 
other  persons,  and  denied  them  ;  evidence  in 
disproof  of  these  imputations  on  one  side,  or  in 
support  of  them  on  the  other,  was  rejected,  as 
relating  to  issues  quite  collateral ;  the  plaintiff 
being  bound  by  the  defendant's  answers  as  to 
these  collateral  matters.  Tohnan  v.  Johnstone, 
2  F.  &  F.  66. 


Contradicting    Witness.]  ~  A    i;sHitness 


cannot  be  cross-examined  as  to  any  collateral 
independent  fact,  irrelevant  to  the  matter  in 
issue,  for  the  purpose  of  contradicting  him,  if 
his  answer  be  one  way,  by  another  witness,  in 
order  to  discredit  the  whole  of  his  testimony. 
Spencely  v.  De  WUlott,  7  East,  108 ;  3  Smith, 
289  ;  8.  P.,  ITenmnn  v.  LeiteVj  12  C.  B.,  N.  S. 
776  ;  31  L.  J.,  C.  P.  366  ;  9  Jur.,  N.  S.-601. 

The  solicitor  for  a  defendojit  stated  in  an  affi- 
davit that  a  witness  for  the  plaintiff  had  stated 
to  him  facts  which  were  put  in  writing  signed  by 
the  witness,  and  he  made  the  writing  an  exhibit 
The  statements  in  the  writing  were  contradictory 
to  the  evidence  of  the  witness  as  given  in  the  suit : 
— Held,  that  the  writing  was  not  admissible  in  the 
way  in  which  it  was  put  in,  the  witness  having 
had  no  opportunity  of  explaining  it.  Hemming 
v.  Maddfrh  7  L.  R.,  Ch.  395  ;  41  L.  J.,  Ch.  522  ; 
26  L.  T.  565  ;  20  W.  R.  433. 


Farticnlar  8Utements.]~lt  is  not  ad- 


missiblc  to  impeach  a  witness  by  shewing  that 
he  has  made  a  particidar  statement,  unless  the 
witness  denies  having  made  such  statement ;  it 
is  enough  that  he  states  he  has  no  recollection 
of  making  such  statement.  Pain  v.  Beeifton,  1 
M.  &  Rob.  20. 

In  order  to  discredit  a  witness  by  proof  of  a 
contradictory  statement,  it  is  not  enough  to  ask 


him  generally  whether  he  has  ever  made  such  a 
statement,  but  particulars  must  be  specified  to 
him.    Angu4  v.  Smithf  M.  &  M.  473. 

.  If  a  witness,  examined  in  chief  on  the  part  of 
the  plaintiff,  being  asked  whether  he  remembered 
a  quarrel  taking  place  between  A.  and  B., 
answers  that  he  has  heard  of  a  quarrel  between 
them,  but  does  not  know  the  cause  of  it,  and 
such  witness  is  not  asked  upon  his  cross-exami- 
nation, whether  he  has  or  has  not  made  a  decla- 
ration touching  the  cause  of  the  quarrel,  the 
counsel  for  the  defendant  cannot,  in  order  to 
prove  such  witness's  knowledge  of  the  cause  of 
the  quarrel,  afterwards  examine  a  witness  to 

Srove  that  the  other  witness  has  made  snch  a 
eclaration  to  him  touching  the  cause  of  snch 
quarrel.     Queen's  ease,  2  B.  &  B.  299. 

So,  where  he  answers  that  he  does  not  remem- 
ber it,  and  such  witness  is  not  asked,  on  his 
cross-examination,  whether  he  has  or  has  not 
made  a  declaration  stated  in  the  question  re- 
specting such  quarrel,  the  counsel  for  the  de- 
fendant cannot,  in  order  to  prove  that  such  wit- 
ness must  remember  the  quarrel,  afterwards 
examine  a  witness  to  prove  that  the  other  wit- 
ness has  made  such  a  declaration.    Ih, 

A  witness  cannot  be  called  to  contradict 
another  who  denies  having  made  a  particular 
statement,  if  such  statement  was  not  of  a  fact^ 
but  only  of  a  matter  of  opinion,  as  such  state- 
ment of  opinion  does  not  come  mthin  the  rule 
whidi  confines  contradictions  to  matters  directly 
connected  with  the  issue  in  the  cause.  £ltoH  y. 
Larlunsy  5  C.  &  P.  385. 

Where  a  witness  in  support  of  a  prosecution 
has  been  examined  in  chief,  and  has  not  been 
asked,  on  cross-examination,  ns  to  any  declara- 
tions made  by  him,  or  acts  done  by  him,  to  pro- 
cure persons  corruptly  to  give  evidence  in  sup- 
port of  the  prosecution,  it  is  not  competent  to 
the  accused  to  examine  witnesses  in  his  defence 
to  prove  such  declarations  or  acts,  without  first 
calling  back  such  witness  examined  in  chief,  to 
be  examined  as  to  the  fact  whether  he  ever  made 
such  declarations,  or  did  such  acts.  QueenU 
case,  2  B.  &  B.  311. 

If  a  witness  is  called  on  the  part  of  the  plain- 
tiff or  a  prosecutor,  and  gives  evidence  against 
the  defendant  or  accused,  and  if,  after  the  cross- 
examination  of  such  witness,  the  defendant's  or 
accused's  counsel  discovers  that  the  witness  so 
examined  has  corrupted,  or  endeavoured  to  cor- 
rupt, another  person  to  give  false  testimony  in 
such  cause,  the  counsel  for  the  defendant  or 
accused  is  not  permitted  to  give  evidence  of  anch 
corrupt  act  of  such  witness,  without  calling  back 
sucli  witness.    Ih. 

In  an  action  upon  a  joint  and  several  promis- 
sory note,  professed  to  be  made  by  A.  and  B., 
the  defendant  being  the  administrator  of  A.,  the 
defence  set  up  was,  that  the  plaintiff  had  forged 
the  note,  and  another  note  also  ;  and  the  defen- 
dant was  asked,  on  cross-examination,  whether 
he  had  not  heard  6.  say,  after  the  case  had  been 
before  the  magistrates,  when  a  charge  of  forgery 
with  reference  to  the  note  was  preferred  against 
the  plaintiff,  that  ^'  he,  B.,  was  sony  he  IumI  for- 
gotten he  had  signed  two  notes."  llie  defendant 
answered  in  the  negative  : — Held,  that  another 
could  not  be  called  to  shew  that  he  was  present- 
at  the  time,  and  that  B.  had  made  the  statement. 
Palmer  v.  Troieer,  8  Ex,  247  ;  22  L.  J.,  Ex.  32. 

Documents  —  Bight   of  Connsel   to  Inspeot 
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IMary.] — On  cross-ezamination  of  a  witness,  the 
cross-examining  counsel  is  not  entitled  to  in- 
spect the  whole  of  a  diary  used  by  the  witness 
to  assist  his  memory,  bat  only  such  parts  as  refer 
to  the  subject-matter  of  the  suit.  Burgess  y. 
Bennett,  20  W.  R.  720. 

When  on  cross-examination  of  a  witness  for  the 
plaintifE,  the  defendant's  counsel  puts  documents 
into  his  hands  and  proves  out  of  his  mouth  that 
they  are  in  the  plaintiffs  handwriting,  the  plain- 
tiff's counsel  has  a  right  to  see  them  at  once. 
Peck  V.  Peck,  21  L.  T.  670 ;  18  W.  R.  295. 

See  also  cases  ante,  col.  1448. 

As  to  Contents  of  Written  Doonments.] — ^A 
witness  cannot  npon  cross-examination,  even  for 
the  purpose  of  discrediting  him,  be  asked  as  to 
the  contents  of  a  written  paper  which  is  neither 
produced,  nor  its  absence  accounted  for.  Macdon- 
nell  V.  Evans,  11  C.  B.  930  ;  21  L.  J.,  B.  C.  141  ; 

16  Jur.  103. 

The  defendant  cannot,  in  the  course  of  the 
plaintiff's  evidence,  cross-examine  the  plaintiffs 
witnesses,  as  to  the  contents  of  written  docu- 
ments, although  notice  has  been  given  to  the 
plaintiff  to  pr^uce  them,  and  he  refuses  to  pro- 
duce them  in  that  stage  of  the  cause.  Sideicays 
V.  Dyson,  2  Stark.  49  ;  8,  P.,  GraJiam  v.  Byster, 
2  Stark.  21. 

A.  brought  an  action  against  the  publisher  of 
a  newspaper  for  libelling  him  in  his  character  of 
tidewaiter,  by  imputing  to  him  that  he  was  a 
traitor  and  idolater,  and  sworn  to  obey  a  foreign 
potentate,  and  solemnly  pledged  to  devote  him- 
self to  the  work,  of  the  conversion  of  England  to 
the  Roman  Catholic  faith,  and  overturning  the 
national  faith  ;  that  he  was  member  of  an  asso- 
ciation for  that  purpose,  and  as  such  unfit  to  .be 
entrusted  with  the  property  of  the  crown.  At 
the  trial,  the  publication  of  the  libel  having 
been  proved,  the  plaintiff  was  examined  as  a 
witness,  and  deposed  that  he  was  a  Roman 
Catholic,  and  had  paid  ^.  towards  an  association 
for  the  conversion  of  England  to  the  Roman 
Catholic  faith : — Held,  that  he  could  not,  either 
at  common  law  or  under  the  17  &  18  Vict.  c. 
125,  s.  24,  be  asked  on  cross-examination  if  his 
name  was  written  in  a  book  of  that  association. 
Barby  v.  Ottseley,  1  H.  &  N.  1  ;  25  L.  J.,  Ex. 
227  ;  2  Jur.,  N.  S.  497. 

The  plaintiff  having  admitted  that  he  was 
bound  by  the  canons  and  decrees  of  the  Church 
of  Rome,  and  believed  the  pope  in  council  in- 
fallible : — Held,  that  he  could  not  be  asked  on 
cross-examination  whether  he  felt  himself  bound 
by  the  notes  and  comments  of  the  Rheimlsh 
Testament.    lb. 

A  party  may  be  cross-examined  as  to  whether 
he  has  read  a  letter  of  a  certain  date,  and  in  cer- 
tain terms.    Ireland  v.  Stiff,  1  F.  &  F.  340. 

A  party  to  the  action  being  called  as  a  wit- 
ness on  his  own  behalf,  may  be  asked  in  cross- 
examination  the  contents  of  a  letter  which  he 
has  written,  without  producing  the  letter. 
Farrow  v.  Blomfidd,  1  F.  &  F.  663. 

The  defendant's  counsel,  in  an  action  for  col- 
lision, proposed,  in  his  cross-examination  of  the 
captain  of  the  plaintiff's  ship,  to  put  in  evidence 
the  statement  made  by  the  captain  before  a  re- 
ceiver of  wreck,  under  17  &  18  Vict.  c.  104,  s. 
448  : — Held,  inadmissible.    Xorthurd  v.  Pepper^ 

17  C.  B.,  N.  S.  39  ;  10  Jur.,  N.  S.  1077  ;  10  L.  T. 
782. 

The  rules  of  a  society  to  which  the  defendant 


belonged,  proved  by  cross-examination  of  one  of 
the  witnesses,  are  evidence  against  him.  Minns 
V.  Smith,  1  F.  &  F.  318. 

To  explain  or  contradict  a  statement  made 
by  a  party  as  to  an  alteration  in  a  will  imder 
which  he  was  claiming,  the  probate  of  the  will 
is  not  sufficient  evidence,  but  the  original  docu- 
ment itself  should  be  put  into  the  hands  of  the 
witness.    Broivn  v.  Btughes,  1  F.  &  F.  299. 

Eridenoe  for  whom.^ — When  a  book  is 


put  into  the  hands  of  a  witness  to  refresh  his 
recollection,  and  questions  are  asked  upon  it  in 
cross-examination,  the  book  is  not  thereby  made 
\  evidence  for  the  party  producing  it,  though  it 
\  may  be  so  for  the  opposite  party.  Payne  v. 
Ihhotson,  27  L.  J.,  Ex.  341. 


Crofs-examining  on  AAdaTit.]— &;e>  ca^es 


ante,  col.  1450. 


12.  Recalling. 


In  what  Oases.] — A  witness  on  cross-examina- 
tion answered  a  question  put  to  him  by  the  de- 
fendant's counsel,  and  went  on  to  make  a  further 
statement,  which  was  not  legal  evidence.  The 
plaintiff's  counsel,  in  reply,  remarked  upon  this 
lurther  statement.  He  was  stopped  by  the  jury, 
who  understood  the  witness  to  have  said  the 
direct  contrary  to  that  attributed  to  him  by  the 
plaintiff's  counsel,  who  then  wished  to  recall  the 
witness,  but  the  judge  refused  to  allow  this  to  be 
done : — Held,  that  the  witness  having  volun- 
teered a  statement  which  was  not  evidence,  it 
was  the  duty  of  the  judge  not  to  notice  it,  and 
that  he  was  right  in  refusing  to  recall  the  wit- 
ness to  correct  the  mistake  of  the  jury  as  to  what 
the  statement  was.  Cattlin  v.  Barker,  5  C.  B. 
201  ;  17  L.  J.,  C.  P.  62. 

])iBeretion.]~Pcrmission  to  recall  a  witness  is 
entirely  within  the  discretion  of  the  judge, 
and  that  discretion  should  be  exeixsised  with 
great  caution.  Shedden  v.  Att,'0en.,2^  L.  T. 
631— H.  L. 

A  judge  has  a  discretion  whether  or  not  a 
witness  shall  be  recalled  after  the  party  who 
called  him  has  closed  his  case.  Adams  v. 
Bankart,  1  C,  M.  &  R.  681  ;  6  Tyr.  425  ;  1 
Gale,  48. 

13.  Re^examination  Aim  Reply. 

Hostile  WitnoM.]— Where  an  adverse  witness, 
upon  his  cross-examination,  voluntarily  gives 
evidence  which  would  have  been  inadmissible  as 
evidence  in  chief,  and  the  oounsel  cross-examin- 
ing does  not  object  to  such  evidence  being 
ac&itted  or  retained  upon  the  judge's  notes^ 
the  opposite  counsel  has  a  right  to  re-examine 
as  to  that  evidence.  Blewett  v.  Treaonning, 
5  N.  &  M.  308  ;  3  A.  &  E.  554 ;  1  H  &  W. 
432. 

Where  a  witness  gives  evidence  destructive  ef 
the  case  which  he  was  called  to  prove,  ^e  party 
calling  him  may,  in  order  to  neutralize  his  evi- 
dence, shew  that  he  had  before  the  trial  given 
to  the  attorney  an  account  of  the  transaction 
entirely  different  to  that  sworn  to  by  him  at 
the  trial.  Wriyht  v.  Beckett,  1  M.  &  Rob. 
414. 

The  counsel  calling  a  witness,  who  gives  ad- 
verse testimony,  cannot  on  re-examination  ask 
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whether  the  witness  has  not  given  a  different  ac- 
count to  the  attorney.  Winter  v.  JButt,^  2  M.  & 
Rob.  357  ;  S,  P.,  Allay  v.  JIutchings,  2  M.  &  Rob. 
358,  n. 

The  counsel  calling  a  witness  who  has  given 
unfavourable  evidence  on  cross-examination, 
may,  on  re-examination,  ask  him  questions  to 
shew  inducements  to  betray  the  party  who  has 
called  him.  Dunn  v.  Atlett,  2  M.  &  Rob.  122. 

Conyeriations.] — If,  on  the  trial  of  an  action 
or  an  indictment,  a  witness  examined  on  the  part 
of  the  plaintiff  or  prosecutor,  upon  cross-exa- 
mination by  the  defendant's  counsel,  states,  that, 
at  a  time  specified,  he  told  A.  that  he  was  one  of 
the  witnesses  against  the  defendant,  and,  being 
re-examined  by  the  plaintiff's  or  the  prosecutor's 
counsel,  states  what  induced  him  to  mention  this 
to  A.,  the  plaintiff's  or  prosecutor's  counsel  can- 
not further  re-examine  the  witness  as  to  such 
conversation,  even  as  far  only  as  it  related  to  his 
being  one  of  the  witnesses.  Queen's  ctue^  2  B. 
&  B.  294. 

If  a  witness  called  for  the  plaintiff  is  asked,  on 
the  part  of  the  defendant,  whether  the  plaintiff 
had  any  conversation  with  him  on  a  particular 
subject,  and  the  witness  states  anything  that 
the  plaintiff  said  on  that  subject,  the  plaintiff's 
counsel  may  examine  as  to  eveiy  part  of  the 
same  conversation  ;  but,  if  the  witness  states 
that  the  plaintiff  had  no  such  conversation  with 
him,  this  does  not  let  in  the  plaintiff's  counsel 
to  examine  as  to  anything  else  that  the  plaintiff 
said.  Dicas  v.  Brougham  (^Lord^,  6  C,  &  P. 
249. 

FreTionf  Btatement.^ — A  witness  was  asked, 
on  the  trial  of  a  cause,  if  the  plaintiff  had  not,  in 
his  cross-examination  on  a  former  trial,  admitted 
his  insolvency  : — Held,  that  the  witness,  on  his 
rc-examination,  was  not  at  liberty  to  detail  any 
statement  made  by  the  plaintiff  in  his  examina- 
tion in  chief  at  the  former  trial,  if  that  state- 
ment was  unconnected  with  the  question  of  in- 
solvency. Prince  v.  Sanw^  3  N.  &  P.  139  j  7  A. 
&  E.  627  ;  1  W.,  W.  &  H.  132  ;  2  Jur.  323. 

Upon  Doonmentt.] — If  the  counsel  who  cross- 
examines  puts  a  paper  into  the  witness's  hand, 
and  puts  questions  on  it,  and  anything  comes  of 
those  questions,  the  counsel  for  the  opposite 
party  has  a  right  to  see  the  paper,  and  re- 
examine on  it ;  but  if  the  cross-examination, 
founded  on  the  paper,  entirely  fails,  and  nothing 
comes  of  it,  the  opposite  counsel  has  no  right 
to  see  the  paper,  lieg,  v.  Duncmnhe,  8  C.  &  P. 
369. 

In  Seply— When  Plaintiff  taken  by  snr- 
prise.] — ^An  action  having  been  brought  in  a 
county  court,  ostensibly  by  two  executors,  the 
defendant  shewed  that  it  was  brought  without 
the  consent  of  one  of  the  executors,  and  put  in 
and  proved  a  release  executed  by  that  one  only 
a  day  before  the  trial.  The  plaintiffs'  counsel, 
on  his  saying  he  was  taken  by  surprise,  applied 
to  be  allowed  to  call  that  executor  for  the  pur- 
pose of  shewing  the  release  to  be  void.  The 
judge  refused  this,  and  nonsuited  the  plaintiffs  : 
— Held,  that  he  was  wrong  in  so  refusing,  and 
that  such  examination  ought  to  have  been 
allowed.  Rohinnon  v.  Vernon  (^Lord),  7  C.  B., 
N.  S.  231  ;  29  L.  J.,  C.  P.  185  ;  6  Jur.,  N.  S.  GIO  ; 

L.  T.  67. 


Where  a  party  is  taken  by  surprise  by  a  point 
made  against  him  at  the  hearing,  the  judge  may, 
if  he  thinks  right,  at  any  stage  of  the  trial 
allow  him  to  pnSuce  rebutting  evidence  ;  and  if 
such  permission  is  refused,  the  Court  of  Appeal 
will,  in  a  proper  case,  peimit  the  fresh  evidence 
to  be  taken  on  the  appeal.  Bigshy  v.  IHckin^on^ 
2  Ch.  D.  24  ;  46  L.  J.,  Ch.  280 ;  35  L.  T.  679  ; 
45  W.  R.  89— C.  A. 


Fnzpose  of.] — In  an  action  by  indorsee  of 


a  bill  of  exchange,  on  an  issue  denying  the  in- 
dorsement, he  rested  his  case,  in  the  first  instance, 
on  proof  of  the  handwriting  of  the  indorser. 
The  defendant  then  gave  evidence  that  the 
plaintiff  was  too  poor  to  have  discounted  the 
bill,  or  to  have  had  it  indorsed  to  him,  and  that 
he  had  disclaimed  having  done  so,  or  having  any- 
thing to  do  with  the  bill : — Held,  that  the  plain- 
tiff  ought  not  to  be  allowed  to  give  evidence  in 
reply,  for  the  purpose  of  shewing  his  ability  to 
discount  the  bUl,  and  that,  in  &ct,  he  had  dis- 
counted it,  as  such  evidence  was  merely  con- 
firmatory of  his  prim&  facie  case,  and  not  in  con- 
tradiction of  the  defendant's  witnesses.  Jacobs 
V.  TarUtoUy  11  Q.  B.  421 ;  17  L.  J.,  Q.  B.  194  ; 
12  Jur.  517. 

Upon  the  trial  of  an  interpleader  issue  in  a 
county  coui-t,  to  try  the  title  to  goods  taken  in 
execution,  the  plaintiff,  in  support  of  his  title, 
gave  in  evidence  a  deed  (which  was  valid  upon 
the  face  of  it),  by  which  the  execution  debtor 
had  assigned  to  him  the  goods  ;  but  the  Avitness 
called  to  prave  the  execution  of  the  deed  was 
cross-examined  by  the  defendant,  with  a  view  to 
shew  that  the  transaction  was  fraudulent,  and 
the  deed  was  therefore  void : — Held,  that  the 
plaintiff  was  not  bound  to  give  evidence  in  the 
first  instance  to  establish  the  validity  of  the 
deed,  although  called  upon  by  the  judge  to  do 
so,  and  although  the  nature  of  the  defence 
appeared  by  the  cross-examination  of  the  attest- 
ing witness  ;  and  therefore  that  the  judge  wa^s 
wrong  in  refusing  to  receive  evidence  in  reply, 
to  rebut  a  case  of  &aud  set  up  by  the  de- 
fendant to  invalidate  the  deed.  Shaw  v.  Beck^ 
8  Ex.  392. 


Juriadietion  of  Judge  to  allow  Further 


Evidence.] — A  judge  may  at  any  period  in  a  case 
allow  further  evidence  to  be  called  by  either 
party  for  his  own  satisfaction,  even  though  it  is 
doubtful  whether  it  is  admissible  on  the  request 
of  the  pai-ty  desiring  it  as  of  right.  Btidd  v. 
Davison,  29  W.  R.  192. 

The  plaintiff  rested  his  case  partly  on  an  al- 
leged conversation  between  himself  and  the  de- 
fendant at  the  plaintiff's  house  on  a  certain  even- 
ing in  the  presence  of  plaintiff's  wife.  Plaintiff's 
wife  was  cross-examined  as  to  the  substance  of 
the  alleged  conversation,  but  not  as  to  the  fact 
of  the  defendant  having  been  in  the  house  on 
that  occasion.  The  defendant  having  in  his 
examination  in  chief  denied  that  he  was  in  the 
house  at  all  on  the  evening  in  question  ;  leave 
was  given  to  the  plaintiff,  after  the  evidence  on 
both  sides  was  closed,  to  call  further  evidence  to 
rebut  the  defendant's  denial.  Rogers  v.  Manl^y, 
42  L.  T.  585. 

In  an  action  to  restrain  the  defendants  from 
erecting  a  urinal  in  Old  Burlington  Mews,  the 
statement  of  claim  alleged  that  the  soil  of  the 
mews  was  vested  in  and  was  the  absolute  pro- 
perty of  three  of  the  plaintiffs.    The  statement 
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of  defence  dicl  not  admit  this  allegation,  bat  al- 
leged that  the  mews  had  long  been  a  highway 
dedicated  to  the  public,  and  belonged  to  the 
parish  as  one  of  the  public  streets  thereof.  At 
the  trial  of  the  action  several  witnesses  were 
examined  on  both  sides  ;  and  at  the  close  of  the 
defendant's  evidence  the  plaintiffs  applied  for 
leave  to  call  evidence  in  reply,  to  shew  that  the 
soil  of  the  mews  had  not  been  dedicated  to  the 
public : — Held,  that  as  the  plaintiffs  were  dis- 
tinctly apprised  by  the  pleadings  before  the  trial 
of  the  action  what  the  nature  of  the  defence 
would  be,  the  application  must  be  refused. 
Vertion  v.  St,  James  (  Vestry},  49  L.  J.,  Ch.  130  ; 
42  L.  T.  82. 

14.  Impeachment  of  Credit. 

CtoersUy.] — The  only  modes  of  impeaching 
the  credit  of  a  witness  are  by  cross-examination, 
by  producing  the  record  of  his  conviction  of 
«ome  infamous  crime,  or  by  adducing  general 
evidence  that  he  is  unworthy  of  belief  upon  his 
oath.  Bex  v.  Watswi,  2  Stark.  149;  S.  P., 
Spencely  v.  De  Willott,  7  East,  108 ;  3  Smith, 
289. 

Evidence  of  a  particular  collateral  fact  can- 
not be  adduced  in  any  case  whether  civil  or 
criminal  in  order  to  discredit  a  witness.    lb. 

A  witness  cannot  be  called  to  contradict 
another  with  respect  to  a  statement  suggested  to 
have  been  made,  if  there  is  not  an  express 
denial  by  the  party  who  is  supposed  to  nave 
made  it  of  his  having  done  so.  Long  v.  Jlitch' 
cocli^  9  C.  &  P.  619. 

As  to  PreTiooi  Statements  of  Witness  nnder 
17  ft  18  Yiet  0. 186,  s.  24.]— Evidence  of  state- 
ments by  witnesses  on  other  occasions  relevant 
to  the  matter  at  issue,  and  inconsistent  with  the 
evidence  given  by  them  at  the  trial,  is  always 
admissible,  in  order  to  impeacJi  the  value  of 
their  testimony  ;  but  it  is  only  such  statements 
as  are  relevant  that  are  admissible.  And  in  order 
to  lay  a  foundation  for  the  admission  of  such 
conti-adictory  statements,  and  ^o  enable  the 
witness  to  explain  them,  and  for  that  purpose 
only,  he  must  be  asked  whether  he  ever  said 
what  is  suggested  to  him,  with  the  name  of  the 
person  to  whom  or  in  whose  presence  he  is  sup- 
posed to  have  said  it,  or  some  other  circumstance 
sufficient  to  designate  the  particular  occasion. 
If  the  witness,  on  the  cross-examination,  admits 
the  conversation  imputed  to  him,  there  is  no 
necessity  for  giving  other  evidence  of  it ;  but  if 
he  says  he  does  not  recollect,  that  is  not  an  ad- 
mission, and  evidence  may  be  given  on  the 
other  side,  that  the  witness  did  say  what  is 
imputed,  provided  the  statement  is  relevant  to 
the  matter  in  issue.  Crowley  v.  Page,  7  C.  &  P. 
789. 

A  party  to  an  action,  giving  evidence  in  sup- 
port of  his  own  case,  may  be  asked,  on  cross- 
examination,  for  the  purpose  of  testing  his  credit, 
whether  an  action  has  not  been  brought  against 
him  in  an  inferior  court  of  record  u|)on  a  similar 
claim,  and  a  verdict  against  him  has  been  re- 
turned by  the  jury,  he  having  given  evidence  in 
the  cause,  and  this  may  be  done  without  the  pro- 
duction and  proof  of  the  record  of  that  court. 
Even  if  a  judge  wrongly  allows  such  questions 
to  be  put  and  to  be  answered,  the  court  will  not 
on  that  ground,  even  if  the  witness  had  been  a 
third  pei'son,  grant  a  new  trial,  unless  it  can  see 


that  injustice  has  been  done  by  such  ruling. 
llmman  v.  Lester,  12  C.  B.,  N.  S.  776  ;  31  L.  J., 
C.  JP.  366 ;  9  Jur.,  N.  S.  601.  See  also  Reg  v. 
Little,  15  Cox,  C.  C.  319  ;  and  cases  atUe,  col. 
1451. 

Where  a  defendant,  who  claimed  to  be  the 
owner  of  a  mill,  denied  on  cross-examination 
that  he  had  ever  stated  that  he  was  tenant  only, 
the  plaintiff  was  allowed  under  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  o.  125),  s.  23, 
to  call  a  witness  to  prove  that  on  a  certain  occa- 
sion the  defendant  had  described  himself  as  such, 
though  the  same  witness  had  previously  been 
called  and  examined.  Sykes  v.  Haig,  44  L.  T. 
57. 

By  17  &  18  Vict.  c.  126  (C.  L.  P.  Act),  it 
is  not  made  competent  to  a  party  to  prove  that  his 
own  witness  has  formerly  made  a  statement 
inconsistent  with  his  present  testimony.  Ryherg 
V.  Ryherg  and  Smith,  32  L.  J.,  Mat.  112 ;  11 
W.  R.  602. 


Party's  own  Witneis.] — A  witness  called 


on  behalf  of  a  plaintiff  gave  evidence  quite 
different  from  the  proof  in  the  brief  of  the 
plaintiffs  counsel,  and  from  the  heads  of  evi-  . 
dence  as  taken  down  in  writing  by  the  plaintiff's 
attorney,  and  alleged  to  have  been  read  over  by 
him  to  the  witness.  The  witness  was  considered 
sufficiently  adverse  to  be  examined  as  to  his 
previous  statements  to  the  plaintiff's  attorney ; 
and  the  judge  allowed  the  witness  to  be  asked 
whether  he  did  not  say  the  several  things  stated 
in  the  paper  containing  the  heads  of  his  evidence 
as  taken  down  by  the  plaintiff's  attorney,  but 
refused  permission  to  examine  the  witness  from 
the  paper  as  a  statement  in  writing  made  by  him 
within  17  &  18  Viot.  c.  125,  s.  22.  Amstell  v. 
Alexa7ider,  16  L.  T.  830. 


When  Advene.J—The  17  &  18  Vict.  c. 


126,  s.  22,  lays  down  the  following  rules  as  to  a 
party  discrediting  and  contradicting  his  own 
witness  who  proves  adverse,  two  of  them  de- 
claratory of  the  common  law,  the  third  enacting, 
viz.,  a  party  shall  not  impeach  his  own  witness 
by  general  evidence  of  bad  character ;  a  party 
may  contradict  him  by  other  evidence  relevant 
to  the  issues  :  a  party  may  prove  that  the  wit- 
ness has  made  other  statements  on  other  occa- 
sioas  at  variance  with  his  evidence  at  the  trial, 
provided,  in  the  judge's  opinion,  the  witness  is 
adverse,  and  provided  the  judge  also  gives 
leave  to  produce  evidence  of  such  statements. 
Greemnigh  v.  Eecles,  5  C.  B.,  N.  S.  786  ;  28 
L.  J.,  C.  P.  160  ;  6  Jur.,  N.  S.  766. 

A  witness,  whose  testimony  turns  out  to  be 
unfavourable  to  the  party  calling  him,  is  not 
therefore  an  adverse  witness  within  17  &  18  Vict, 
c.  125,  s.  22.     Ih. 

To  make  him  an  adverse  witness,  so  as  to  en- 
title the  party  calling  him  to  contradict  him  by 
other  evidence,  shewing  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his 
present  testimony,  he  must,  in  the  opinion  of  the 
judge,  be  adverse  in  the  sense  of  shewing  a 
hostile  mind.    Ih, 


Witness  te  Will.] — An  executor  having 


produced  one  of  the  attesting  witnesses  to  the 
will  in  dispute,  who  failed,  &om  mental  inca- 
pacity or  some  other  cause,  to  give  a  rational 
account  of  the  time  and  manner  of  execution, 
called  the  second  witness.    The  second  witness 
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deposed  that  the  testator  did  not  sign  his  name 
or  acknowledge  his  signature  in  the  presence  of 
two  witnesses  present  at  the  time : — Held,  that 
though  the  second  witness  could  not  be  con- 
siilered  a  hostile  witness,  yet  he  was  produced  to 
satisfy  the  requirements  .of  the  law  ;  the  party 
pi-oducing  him  might  put  questions  to  other  wit- 
nesses tending  to  throw  doubts  npon  his  general 
credibility.     Coleg  v.  Coles^  36  L.  J.,  P.  40. 

Previous  Aocoimts.]  —  The  defendant's 

counsel  stating,  after  .calling  and  examining  a 
witness,  that  he  had  given  another  and  materi- 
ally different  account  of  the  transactions  to  the 
defendant's  attorney,  the  judge  allowed  the  wit- 
ness to  be  asked  if  they  were  so,  and  to  be  dealt 
with  as  adverse,  but  only  with  a  view  to  dis- 
credit him  generally ;  and  this  it  will  not  do  if 
it  is  not  utterly  inconsistent  with  his  sworn  evi- 
dence.   Faulkner  v.  Brine,  1  F.  &  F.  254. 

The  solicitor  for  a  defendant  stated  in  an  affi- 
davit that  a  witness  for  the  plaintiff  had  ^ated 
to  him  facts  which  were  put  in  writing  signed 
by  the  witness,  and  he  made  the  writing  an 
exhibit.  The  statements  in  the  writing  were 
contradictory  to  the  evidence  of  the  witness  as 
given  in  the  suit : — Held,  that  the  writing  was 
not  admissible  in  the  way  in  which  it  was  put  in, 
the  witness  having  had  no  opportunity  of  ex- 
plaining it.  Hemming  v.  Maddiek,  7  L.  R.,  Ch. 
396. ;  41  L.  J.,  Ch.  622  ;  26  L.T.  665 ;  20  W.  U.  433, 

Collusion.] — In  an  action  on  a  policy  of 


insurance  against  bodily  injury  by  accident  or 
violence,  a  surgeon,  who  was  called  as  a  witness 
for  the  plaintiff,  to  whom  he  had  given  a  certifi- 
cate of  serious  injury,  contradicting  it  and  alleg- 
ing that  it  was  coUusively  given,  was  allowed  to 
be  treated  as  an  adverse  witness.  Martin  v. 
Travellers*  Insurance  Camjmny,  1  F.  &  F.  505. 

FroYlonf  ConTiction  of  Witness.] — ^A  party  to 
a  cause  who  gives  evidence  in  support  of  his 
case  may  be  cross-examined  as  to  whether  he 
has  been  ever  convicted  of  a  felony  or  misde- 
meanor, and  if  he  denies  or  refuses  to  answer  it, 
the  opposite  party  may  prove  such  conviction 
under  s.  26  of  the  Common  Law  Procedure 
Act,  1864  m  k  18  Vict.  c.  125),  although  the 
fact  of  suoi  conviction  be  altogether  irrelevant 
to  the  matter  in  issue  in  the  cause.  Ward  v. 
tiinfield,  49  L.  J.,  C.  P.  696  ;  43  L.  T.  262. 

Other  CasoB.] — A  statement  to  contradict  the 
evidence  of  a  witness  may  be  contained  in  a 
series  of  documents,  not  one  of  which,  taken  by 
itself,  would  amount  to  a  contradiction  of  his 
evidence.  Jacks&n  v.  TlumiaMm^  1  B.  &  8.  745  ; 
31  L.  J.,  Q.  B.  11 ;  8  Jur.,  N.  S.  184  ;  6  L.  T.  104  ; 
10  W.  R.  42. 

To  enable  a  party,  at  the  trial  of  an  action,  to 
impeach  the  credit  of  a  witness  called  by  him, 
by  proving  that  he  (the  witness)  lias  made  at 
other  times  a  statement  inconsistent  with  his 
evidence  in  the  witness-box,  it  is  not  necessary 
that  the  previous  statement  and  the  evidence  at 
the  trial  should  be  absolutely  and  entirely  at 
variance  "vs-ith  each  other.    Ih, 

Where  a  witness  Ims  said  nothing  in  examina- 
tion in  chief,  he  cannot  be  cross-examined  to 
discredit  him.  Bracegirdlc  v.  Bailey ,  1  F.  &  F. 
536. 

Hostile  WitaoM  before  Examiner.] — There  is 


no  rule  that  a  witness  on  his  examination  in 
chief  before  the  examiner  may  not  be  treated  as 
a  hostile  witness.  OhUeii  v.  TerrcrOy  10  L.  R., 
Ch.  127  ;  44  L.  J.,  Ch.  155  ;  31  L.  T.  8U  ;  23 
W.  R.  195. 

Before  the  Statute.] — If  a  witness  unexpect- 
edly gives  evidence  against  the  party  calling 
him,  although  his  evidence  cannot  be  in  part 
relied  upon,  and  the  rest  of  it  disproved,  it  may 
be  entirely  repudiated,  and  witnesses  may  be 
called  on  the  same  side  to  contradict  him. 
Alexander  v.  (ribson,  2  Camp.  656. 

It  was  not  allowable  on  cross-examination,  in 
the  statement  of  a  question  to  a  witness,  to  re- 
present the  contents  of  a  letter,  and  to  ask  him 
whether  he  wrote  a  letter  to  any  person,  with 
such  or  similar  contents,  without  naving  first 
shewn  the  witness  the  letter,  and  asked  him 
whether  he  wrote  it  or  not  Queen^s  case,  2  B. 
&  B.  286. 

Two  or  three  lines  of  a  letter  might  be  ex- 
hibited to  a  witness,  without  shewing  him  the 
whole,  and  he  might  be  asked  whether  he 
wrote  the  part  shewn  him  or  not ;  but  if  he 
denied  that  he  wrote  such  part  he  could  not  be 
examined  as  to  the  general  contents  of  the  letter. 
Ih, 

Where  a  witness,  called  to  prove  a  particular 
fact,  states  on  cross-examination,  or  otherwise, 
another  fact  militating  against  the  party  calling 
him,  other  witnesses  may  be  called  on  the  same 
side  to  disprove  such  other  fact,  but  the  whole 
of  his  testimony  is  not  necessarily  to  be  rejected. 
Bradley  v.  Rieardo,  1  M.  &  Scott,  133  ;  8  Bing. 
67. 

Where  a  witness  gives  on  cross-examination 
unfavourable  testimony  to  the  party  calling  him, 
and  on  re-examination  denies  having  given  a 
different  account  of  the  matter  so  spoken  to,  the 
party  calling  him  has  no  right  to  discredit  him, 
by  shewing  he  has  given  such  different  account. 
Jloldticttrth  V.  Dartmouth  (^Mayor,  Jj'c,'),  2  M.  & 
Rob.  153. 

Where  the  first  witness  called  for  a  defendant 
disproved  the  ^act  relied  on  in  defence  : — Held, 
that  the  defendant  was  not  thereby  concluded, 
but  might  pix)ve  the  fact  by  other  witnesses. 
Ihcer  V.  Ambroxe,  5  D.  &  R.  629  ;  3  B.  &  C.  746. 

The  other  witnesses  called  are  not  to  discredit 
him  generally,  but  to  contradict  him  on  the  fact 
to  which  he  has  deposed,  if  it  is  material  to  the 
issue,  not  if  it  is  merely  collateral.  Friedlander 
V.  Limdon  Asmrance  Company,  4  B.  &  Ad.  193. 

The  genei'al  rule  is,  that  if  a  party  to  a  cause 
wishes  on  the  trial  to  impeach  an  adverse  witness, 
by  proof  of  his  having  used  certain  expressions, 
the  witness  himself  must  first  be  asked  whether 
he  used  them.  Carpenter  v.  Wahl  or  Wall,  3 
P.  &  D.  457  ;  H  A.  &  E.  803. 

In  an  information  against  the  defendant  for 
using  a  cistern  in  the  making  of  malt,  without 
making  an  entry  as  required  by  act  of  parlia- 
ment, a  witness  was  asked  by  the  defendant's 
eounsel  if  he  had  not  stated  to  C.  that  the  excise 
officers  had  offered  him  201,  to  say  that  the  cis- 
tern had  been  used  ;  the  witness  having  denied 
the  alleged  statement: — Held,  that  evidence 
could  not  be  given  to  shew  that  he  had  in  fact 
made  the  statement.  Att.-Gen,  v.  Hitcheook,  I 
Ex.  91  ;  16  L.  J.,  Ex.  259  ;  11  Jur.  478. 

^Vllere  a  witness  is  asked  if  he  has  made  a 
certain  statement,  which  is  material  to  the  issue, 
and  at  variance  with  other  parts  of  his  evidenoe, 
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and  he  denies  that  he  has  made  such  statement^ 
cTidence  may  be  given  to  shew  that  he  did  in 
fact  make  the  statement.    lb. 

Where  a  witness  is  exanuned  as  to  a  fact  with 
a  view  to  shew  that  he  is  biassed  as  to  the  cause, 
and  he  denies  the  fact,  evidence  may  be  offered 
in  contradiction  to  prove  the  fact.    lb. 

Although  the  general  rule  is,  that  on  the  trial 
of  a  cause  a  party  shall  not  discredit  his  own 
witness,  yet  if  the  witness  unexpectedly  gives 
adverse  evidence,  the  party  may  ask  him  if  he 
has  not,  on  a  particular  occasion,  made  a  con- 
trary statement ;  and  the  question  and  answer 
may  be  stated  by  the  judge  to  the  jury  with  the 
rest  of  the  evidence,  the  judge  cautioning  them 
not  to  infer,  merely  from  the  question,  that  the 
fact  suggested  by  it  is  true.  Melhuish  v.  Collier^ 
15  Q.  B.  878  ;  19  L.  J.,  Q.  B.  493  ;  14  Jur.  621. 

15.    Chabacteb. 

In  General.] — In  order  to  impeach  the  cha- 
racter of  a  witness  for  veracity,  witnesses  may 
be  called  to  prove  that  his  general  reputation  is 
such  that  they  would  not  believe  him  upon  oath. 
Reg.  V.  Brown,  1  L.  R.,  C.  C.  70 ;  36  L.  J., 
M.  C.  6  ;  10  Cox,  C.  C.  453. 

Where  the  character  of  the  plaintiff  or  the 
defendant  is  attempted  to  be  impeached  in  the 
cross-examination  of  the  adversaries*  witnesses, 
if  those  witnesses  deny  the  imputation  intended 
to  be  conveyed,  the  party  will  not  be  admitted 
to  go  into  evidence  of  his  character.  KiT^g  v. 
Franciiy  3  Esp.  116. 

Fraud.] — Evidence  to  support  the  character 
of  a  witness  is  not  admissible  unless  fraud  is 
expressly  imputed  to  him.  Durhavi  (^Bishop)  v. 
Beaumont,  1  Camp.  207. 

In  an  action  for  fraudulently  representing 
that  a  trader  was  trustworthy,  the  defendant 
proposed  to  ask  a  witness  what  was  the  reputa- 
tion of  the  tradei*  on  a  certain  day,  as  to  his 
trustworthiness: — Held,  that  the  question  was 
admissible.  Sheen  v.  Bumjtstead,  1  H.  &  C.  358 ; 
32  L.  J.,  Ex.  124.  Affirmed  on  appeal,  2  H.  & 
C.  193  ;  33  L.  J.,  Ex,  271 ;  10  Jur.,  N.  S.  242  ;  8 
L.  T.  832  ;  11  W.  R.  734— Ex.  Ch. 

Immorality.] — In  an  action,  imputing  to  the 
plaintiff  unnatural  practices,  to  wMch  there  was 
only  a  plea  of  not  guilty,  the  counsel  for  the  de- 
fendant, on  cross-examination,  asked  a  witness, 
"  Have  you  heard  from  other  persons  that  the 
plaintiff  is  addicted  to  practices  of  this  kind  ? " 
— Held,  that  the  question  wa»  improper,  as  it 
was  not  confined  to  rumours  existing  before  the 
words  were  spoken  by  the  defendant.  Thomjt^on 
V.  Xye,  16  Q.  B.  175  ;  20  L.  J.,  Q.  B.  85  ;  15  Jur. 
285. 

In  an  action  against  the  maker  of  a  promissory 
note,  one  of  the  subscribing  witnesses  was  asked 
if  she  did  not  constantly  sleep  with  her  master, 
the  plaintiff.  She  said  that  she  did  not : — Held, 
that  a  witness  might  be  called  for  the  defendant 
to  prove  that  she  did  so,  and  that  this  was  not 
collateral  to  the  issue ;  though,  if  the  question 
had  been,  whether  the  witness  had  walked  the 
streets  as  a  prostitute,  that  would  have  been  so, 
and  had  the  witness  denied  it,,  other  witnesses 
could  not  have  been  called  to  conti-adict  her. 
ThovHU  V.  Darid,  7  C.  &  P.  350. 

In  Aotion  for  Libel.]— A  libel  alleged  that  the 


plaintiff,  a  theatrical  critic,  had  endeavoured  to 
extort  money  by  threatening  to  publish  defama- 
tory matter  concerning  a  deceased  actress : 
defence,  that  the  allegation  was  true  in  sub- 
stance and  in  fact : — Held,  that  evidence  of 
rumours,  before  the  publication  of  the  libel,  that 
the  plaintiff  had  committed  the  offences  charged 
in  it,  and  evidence  of  particular  facts  and  cir- 
cumstances tending  to  shew  the  misconduct  of 
the  plaintiff  a<3  a  theatrical  critic,  could  not  be 
admitted  in  reduction  of  damages.  Scott  v. 
Sampson.  8  Q,  B.  D.  491  ;  51  L.  J.,  Q.  B.  380 ; 
46  L.  T.  412  ;  30  W.  R.  541  ;  46  J.  P.  408. 

In  False  Imprieonment.] — In  an  action  for 
false  imprisonment  on  a  criminal  charge,  the 
defendant  cannot  cross-examine  as  to  the  bad 
character  of  the  plaintiff,  nor  as  to  previous 
charges  made  against  him.  Downing  v.  BittcJieTf 
2  M.  &  Rob.  374. 

Previonf  Convictions.] — ^A  previous  conviction 
may  be  proved  against  a  party  under  s.  25,  of 
17  &  18  Vict.  c.  126,  if  he  denies  such  conviction 
on  cross-examination,  although  the  fact  of  such 
conviction  may  be  altogether  irrelevant.  Ward 
V.  Sinfield,  49  L.  J.,  C.  P.  696  ;  43  L.  T.  252. 

SoUoitor  preparing  Will.] — In  a  suit  by  the 
heir-at-law  of  a  testator,  imputations  having 
been  cast  upon  the  character  of  a  deceavsed 
attorney,  by  whom  the  will  was  prepared,  and 
who  was  one  of  the  attesting  witnesses,  charging 
him  with  fi'aud  in  the  execution  of  the  will : — 
Held,  that  the  devisee  might  call  witnesses  to 
shew  the  general  good  character  of  such  attor- 
ney.   Provh  v.  Reed,  3  M.  &  P.  4. 

In  ejectment  by  heir  against  devisee,  the  soli- 
citor who  drew  the  will  was  called  to  prove  its 
execution  by  the  testator.  On  cross-examination 
it  was  sought  to  impeach  his  character : — Held, 
that  the  defendant  could  not  be  allowed  to  call 
witnesses  to  prove  his  good  character,  such  evi- 
dence being  only  allowable  where  the  attorney 
who  prepared  the  will  is  dead.  Doe  d.  Reed  v. 
Han^i9,  7  C.  &  P.  330. 


16.    Pebjuby. 

Hot  Actionable.] — An  action  yAW  not  lie 
against  a  witness  for  perjury.  Amey  v.  Long,  1 
Camp.  16,  180  ;  9  East,  473  ;  6  Esp.  116. 

Or,  for  giving  false  or  even  perjured  testimony. 
Cdlimt  V.  Cave,  4  H.  &  N.  225  ;  28  L.  J.,  Ex. 
204  ;  9  Jur.,  N.  S.  297. 

And  see  Cbiminal  Law. 


VII,      EXAMINATION      OF      WITNESSES 
UNDER    COMMISSION    OR  MANDAMUS. 

1.  JUBISDICTION  GENEBALLY. 

De  bene  esse.] — Whenever  a  necessary  wit- 
ness is  going  abroad,  or  is  from  illness,  age  or 
other  infirmity  likely  to  be  unable  to  attend 
the  trial,  an  order  will  be  made  under  Ord. 
XXXVII.  r.  4,  for  his  examination  before  an 
officer  of  the  court  in  the  presence  of  both 
parties.  A  like  order  will  be  made  whenever  it 
shall  appear  to  the  court  necessary  for  the  pur- 
poses of  justice.  Warner  v.  Mosses,  16  Ch. 
D.  100  ;  50  L.  J.,  Ch.  28  ;  29  W.  R.  201— 
C.  A. 
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Mayor's  Court.] — The  mayor's  court  of  the  city 
of  London  has  no  power  to  grant  a  commission  to 
examine  witnesses  abroad.  Cor  v.  Leech ^  1  C.  B., 
N.  S.  617  ;  26  L.  J.,  C.  P.  125  ;  3  Jiir.,N.  S.  442. 

Court  of  Chancery.] — A  motion  for  a  com- 
mission to  examine  witnesses  for  the  trial  of 
an  issue  directed  by  the  Court  of  Chancery,  is 
properly  made  to  the  court  in  which  such  trial 
is  to  be  had.  Bourdeaujr^  Bourdieu,  or  JBordi^i 
V.  Roioe,  1  Bing.  N.  C.  721  ;  1  Scott,  648 ;  1 
Hodges,  93. 

A  commission  having  been  granted  by  the 
Court  of  Chancery  for  the  examination  upon  in- 
terrogatories of  a  witness  for  the  defendants  in 
an  issue,  the  Common  Pleas  refused  to  vary  the 
terms  of  that  commission  by  empowering  the 
plainti^  to  cross-examine  the  witness  under  it 
Tiy&  voce,  or  to  issue  another  commission  for 
that  purpose.  Hargrave  v.  Hargrate,  4  C.  B. 
648  ;  6  D.  &  L.  151  ;  16  L.  J.,  C.  P.  271. 

Booteh  Court.] — When  an  application  is  made 
to  a  Scotch  court  under  1  Wm.  4,  c.  22,  s.  1,  to 
enforce  the  attendance  of  witnesses  in  an 
English  suit  for  examination  in  Scotland  before 
a  special  examiner  appointed  in  the  English 
suit,  it  is  the  duty  of  the  Scotch  court  to  deter- 
mine what  witnesses  are  to  be  sunmioned,  and 
what  documents  they  are  to  produce,  as  well  as 
to  decide  all  questions  as  to  privilege  on  the  evi- 
dence, which  may  arise  on  the  examination. 
Camphell  v.  AtL-Oen.,  2  L.  R.,  Ch.  571. 


2.  Writ  op  Mandamus, 

a.  In  Oeneral. 

Into  what  Conntriei.] — A  mandamus  cannot 
be  issued  into  Scotland  under  1  Will.  4,  c.  22,  s. 
1,  for  the  examination  of  witnesses  there  ;  but 
a  commission  may  be  issued  for  that  purpose 
under  s.  4.  Wainwright  v.  Bland,  3  D.  P.  C. 
653  ;  1  Gale,  103. 

A  mandamus  will  not  in  general  be  granted 
for  the  examination  of  witnesses  in  one  of  the 
British  colonies,  where  the  same  end  may  be  at- 
tained by  the  less  expensive  and  less  dilatory 
proceeding  by  commission.  Farntcorth  v.  Ilyde, 
14  C.  B.,  N.  S.  719  ;  11  W.  R.  783. 

By  1  Will.  4,  c.  22,  the  court  has  power  to 
issue  a  mandamus  to  examine  a  witness  in  India 
wheresoever  the  cause  may  have  arisen.  Bairt 
V.  Be  Vetry,  2  D.  P.  C.  516  ;  1  Gale,  52. 

Distance,  and  the  smallness  of  the  amount  of 
a  plaintiffs  claim,  form  no  gi-ound  for  refusing 
a  writ  in  the  nature  of  a  mandamus  for  the  ex- 
amination of  witnesses  abroad  on  behalf  of  a  de- 
fendant. Bge  V.  Bennett,  9  C.  B.  281 ;  1  L.  M. 
&  P.  92. 

b.  To  India  tinder  13  Qeo.   8,  c  68,  a.  40. 

"Wlio  may  Apply.] — A  defendant  may  apply 
for  a  mandamus  as  well  as  a  plaintiff.  Grlliard 
V.  Houge,  4  Moore,  313  j  1  B.  Jc  B.  619. 

Who  oan  Grant.] — ^A  judge  has  no  power  to 
grant  a  writ  in  the  nature  of  a  manuamas  or 
commission  to  examine  witnesses  in  India,  under 
13  Geo.  3,  c.  63,  s.  44.  Clarke  v.  Ea»t  India 
Compang,  6  D.  &  L.  278  ;  2  B.  C.  Rep.  319  ;  18 
L.  J.,  Q.  B.  23. 

The  application  for  such  writ  should  be  made 
to  the  court  in  term  time.    lb. 


Cause  of  Action.] — A  captain  of  an  India 
country  ti*ader  contracted  in  India  with  B.  for 
a  crew,  according  to  the  custom  of  the  country. 
He  arrived  in  England  with  the  crew,  and  then 
made  a  voyage  with  them  to  the  West  Indies, 
and  back  again.  In  an  action  by  part  of  the 
crew  for  wages  due  on  the  West  India  voyage  : 
— Held,  on  motion  for  a  mandamus  to  examine 
witnesses  in  India,  that  the  cause  of  action  did 
not  arise  in  India,  within  the  statute.  FranHico 
V.  Gilmore,  1  B.  &  P.  177. 

How  Application  made.] — In  an  informatiozi 
at  the  suit  of  the  crown,  tne  court  will  grant  a 
rule  for  a  mandamus  upon  the  statement  of  the 
attorney-general,  that  the  writ  is  necessary,  and 
will  not  require  the  production  of  any  affidavit 
in  support  of  that  statement.  Beg,  v,  Bavglas, 
2  D.  N.  S.  416  ;  7  Jur.  305. 

It  is  not  essential  that  the  names  should  l>e 
given  in  the  affidavit  to  ground  a  motion  for  the 
examination  of  witnesses  in  India  ;  a  ceiiain  de- 
scription or  designation  is  sufficient.  Richard* 
V.  East  India  Company,  3  Jur.  822. 

iBsaee  Fending  for  Argnment.]  —  It  is  no 
answer  to  a  rule  for  a  mandamus  to  examine 
witnesses,  that  it  is  moved  whilst  issues  in  law 
are  i)endiug  for  argument.  Kelsall  v.  Marshall, 
1  C.  B.,N.  S.  266. 

Indian  Conrtt.] — The  Supreme  Court  of  Judi- 
cature of  Madias  is  for  every  purpose  substituted 
for  tJie  Mayor's  Court  formerly  in  existence 
there.  It  is  bound,  therefore,  to  receive  and 
obey  a  mandamus  from  the  Queen's  Bench  for 
the  examination  of  witnesses  under  13  Geo.  3,  c. 
63,  s.  40.  Such  writ  was  directed  to  the  chief 
justice  and  other  judges  of  the  court,  and  shewed 
that  the  court  was  held  by  them  only  : — Held, 
that  the  writ  in  this  respect  was  proijerly  exe- 
cuted. Ileg.  V.  Bonglas,  13  Q.  B.  42  ;  16  L.  J., 
Q.  B.  417  ;  11  Jur.  841. 

It  appeared  from  the  return  that  the  wit- 
nesses were  sworn,  that  the  original  examina- 
tions were  taken  by  the  sworn  officers  in  open 
court  and  in  writing,  and  subeeciuently  tran- 
scribed upon  parchment  in  the  Crown-office  at 
Madras  (by  whom  did  not  appear)  ;  that  the 
parchment  writings  were  carefully  collated  and 
compared  by  the  sworn  officers  with  the  ori- 
ginals, and  such  parchment  writings  were  an- 
nexed to  the  returns,  which  stated  them  to  be 
the  examinations  : — Held,  that  this  was  a  sub- 
stantial compliance  with  the  directions  of  the  13 
Geo.  3,  c.  63,  s.  40,  and  that  such  examinations 
were  receivable.    lb, 

Copiei  of  Depositions.] — Where  a  defendant, 
at  his  own  expense,  obtains  a  mandamus,  the 
plaintiff  is  entitled  to  copies  of  the  depositions 
returned,  on  paying  the  expense  of  making  such 
copies,  although  he  refuses  to  pay  any  part  of 
the  expenses  attending  the  writ.  Bavidson  t. 
NicJwU  1  D.  P.  C.  220  ;  5  M.  &  P.  185  ;  S,  C, 
nom.  Bavis  v.  Nichols&n,  7  Bing.  358. 

Bnle  nisi.] — A  rule  for  a  mandamus  to  examine 
witnesses  in  India  under  13  Geo.  3,  c.  63,  s.  44, 
is  nisi  in  the  first  instance.  Boe  d.  Grimes  v. 
Pattison,  3  D.  P.  C.  35. 

Costs.] — The  plaintiffs  obtained  a  mandamus 
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for  the  examination  of  witnesses  in  India,  and 
the  writ  and  depositions  were  returned  to  this 
country ;  but  the  defendant  did  not  join  in  the 
application  for  the  writ,  nor  examine  nor  cross- 
examine  witnesses  under  it,  and  the  plaintiffs 
obtained  a  verdict : — Held,  that  they  were  not 
entitled  to  the  costs  attending  the  writ,  or  of  the 
office  copies  of  the  depositions.  Fairlic  v.  Par- 
ker, 1  M.  &  P.  438. 

Where  a  defendant  obtained  a  mandamus  to 
examine  witnesses  in  India,  the  plaintiff  having 
recovered  a  verdict,  was  entitled  to  his  costs  of 
cross-examining  such  witnesses.  Wliytt  v.  Mac-in- 
t09h,  2  M.  &  B.  133  ;  8  B.  &  C.  317. 


3.  When  Witness  Abboad. 

a.  When  Granted. 

In  what  Cases.] — The  court  will  allow  wit- 
nesses to  be  cross-examined  viv4  voce,  by  a  com- 
mission executed  abroad,  when  the  application 
seems  reasonable.  Pole  v.  Roge^%  5  D.  P.  C. 
632  ;  4  Scott,  479  ;  3  Bing.  N.  C.  780  ,-  3  Hodges, 
83. 

A  commission  may  be  granted  to  examine  a 
party  to  a  suit  resident  abroad  on  his  own  behall 
But  the  court  may,  in  its  discretion,  refuse  such 
commission,  if  sufficient  ground  is  not  shewn  for 
requiring  it!  CastelU  v.  Oroom,  18  Q.  B.  490  ;  21 
L.  J.,  Q.  B.  308  ;  16  Jur.  888. 

The  court  refused  a  commission  where  the  only 
specific  ground  assigned  was,  that  the  parties  were 
resident,  and  were  carrying  on  business  in  distant 
places  abroad  (Leghorn  and  Constantinople),  and 
that  they  made  the  application  bon&  fide.    lb. 

It  is  no  answer  to  an  application  for  a  commis- 
sion to  examine  witnesses  abroad  (supported  by 
the  ordinary  affidavit),  that  the  opposite  party  de- 
poses that  there  arc  persons  in  this  country,  and 
documents  accessible  to  the  applicant,  which 
would  supply  him  with  any  information  he  could 
obtain  from  the  witnesses  he  proposes  to  examine. 
And  after  a  judge  has  exercised  his  discretion  on 
such  an  application,  the  court  will  not  disturb  his 
decision  unless  it  is  manifestly  wrong.  Adams 
V.  Corfield,  28  L.  J.,  Ex.31. 

In  deciding,  on  an  application  by  one  of  the 
parties  to  an  action,  for  the  issue  of  a  commis- 
sion to  take  his  evidence  abroad,  the  court 
must  consider  whether,  having  regard  to  all  the 
circumstances  of  the  case,  it  is  necessary  for  the 
purposes  of  justice,  and  in  the  interest  of  all  the 
parties  to  the  action,  and  not  of  the  party  apply- 
ing only,  that  the  commission  shoula  issue.  In 
so  considering  the  matter,  the  possibility  of  the 
witness  not  being  a  credible  witness  must  be  as- 
sumed, and  regard  must  be  had  to  the  importance 
of  cross-examination  before  a  court  by  which 
the  case  is  to  be  tried,  and  if  the  court  is  satisfied 
that  the  non-appearance  of  the  witness  in  court 
would  place  the  other  parties  to  the  action  at  a 
disadvantage,  the  commission'  should  not  issue, 
even  though  the  result  may  be  to  prevent  the 
evidence  from  being  given  at  all.  The  decision  of 
a  court  of  first  instance  on  such  a  question  is  not 
such  ail  exercise  of  judicial  discretion  that  the 
Court  of  Appeal  is  fettered  in  reviewing  it.  Ber- 
dan  V.  Greenwood^  20  Ch.  D.  764,  n. ;  46  L.  T. 
524,  n.— C.  A. 

The  plaintiff  in  an  action  to  recover  commission 
on  sales  of  a  foreign  government  on  the  ground 
that  such  sales  had  been  effected  through  the 
exercise  of  his  influence  ^>'ith  that  government. 


applied  for  his  evidence  to  be  taken  by  com- 
mission abroad,  alleging  that  to  cross  the  channel 
would  be  injurious  to  his  health  and  dangerous 
to  his  life  : — Held,  that  to  grant  the  application 
would  be  injurious  to  the  defendants,  and  that 
it  not  being  shewn  satisfactorily  that  the  facts 
could  not  be  proved  by  other  evidence,  or  that  to 
come  to  England  would  in  fact  be  dangerous 
to  the  plaintiff,  the  commission  should  not 
i^uc.     lb, 

L.  granted  to  T.  an  exclusive  licence  to  use  in 
England  a  certain  patented  invention  for  making 
sugar.  This  invention  was  also  patented  in 
America,  and  M.,  an  American  sugar  manufac- 
turer, had  a  Ucenqe  for  its  use  in  the  United 
States.  L.  brought  his  action  against  T.  to 
liave  the  licence  rectified,  alleging  that  the  real 
agreement  between  the  parties  was  that  the 
licence  was  not  to  interefere  with  the  importation 
into  England  of  sugar  made  abroad  under  the 
patent.  The  statement  of  claim  alleged  that  M. 
had  introduced  L.  to.  T.,  and  that  the  negotia- 
tions between  L.  and  T.  had  proceeded  on  the 
understanding  that  sugar  made  abroad  under 
the  patent  might  be  imported  ;  but  there  was  no 
allegation,  nor  did  it  appear  in  evidence  that  M. 
had  taken  part  in  the  negotiations.  L.  applied 
to  have  a  commission  to  examine  M.  in  America  : 
— Held,  by  Chitty,  J.,  that  the  application  must 
be  refused,  as  in  Berdan  v.  Greenwood  (20  Ch, 
D.  764,  n.),  for  that  it  was  essential  that  M.,  an 
interested  witness,  should  be  examined  and  cross- 
examined  orally  before  the  judge  who  tried  the 
case.  But  held,  by  the  Court  of  Appeal,  that  if 
it  apj^eared  that  the  evidence  of  M.  would  be 
matenal,  the  commission  ought  to  be  granted, 
there  being  nothing  to  shew  that  M.  was  keep- 
ing out  of  the  way  to  avoid  cross-examination  ; 
and  that  Berdan  v.  Greenwood  turned  on  the  fact 
that  the  court  was  convinced  that  the  plaintiff 
there  was  so  keeping  out  of  the  way.  Langen  y, 
Tate,  24  Ch.  D.  522  ;  32  W.  R.  189— C.  A. 

But  held,  that,  on  the  materials  before  the 
court,  the  commision  was  rightly  refused,  there 
being  nothing  to  shew  that  M.  had  taken  such 
part  in  the  negotiations  as  to  make  his  evidence 
material.  The  court,  however,  as  an  indulgence 
gave  the  plaintiff  an  opportunity  of  adducing 
evidence  to  shew  that  M.  could  give  material 
evidence.    lb. 

The  court  has  power  to  order  a  commission  to 
issue  for  the  examination  abroad  of  a  party  to 
an  action,  though  the  circumstances  which  will 
induce  the  court  to  make  such  an  order  are  dif- 
ferent from  those  required  to  be  shewn  on  an 
application  for  a  commission  to  examine  a  mere 
witness.  If  the  names  of  some  of  the  witnesses 
to  be  examined  on  a  commission  abroad  are  spe- 
cified, the  court  may  grant  the  commission  for 
the  examination  of  the  witnesses  named  "  and 
others."  Where  a  plaintiff  residing  abroad 
claim^  as  an  heir-at-law  who  had  been  missing 
for  twenty-four  years,  Kay,  J.,  ordered  a  com* 
mission  to  issue  to  take  his  evidence  abroad, 
without  prejudice  to  the  right  of  the  defendant 
to  cross-examine  him  at  the  trial  in  England  in 
the  presence  of  witnesses  who  could  speak  to  hia 
identity  : — Held,  on  appeal,  that  the  order  must 
be  varied  by  directing  tnat  the  depositions  of  the 
plaintiff  were  not  to  be  read  at  the  trial  without 
the  consent  of  the  defendant.  Nadin  v.  Bassetf^ 
25  Ch.  D.  21 ;  49  L.  T.  454  ;  32  W.  R.  70— C.  A. 

To  prove  Question  of  Foreiga  Law.] — Thede- 
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fendant  to  an  action  pleaded  the  law  of  Spain, 
and  moved  for  a  commission  to  be  directed  to  issue 
to  Spain  to  examine  witnesses  as  to  the  law.  He 
did  not  shew  that  the  law  could  not  be  proved  at 
the  hearing  by  the  production  of  witnesses  in  this 
country  ;  and  the  plaintiff  opposed  the  motion  ; 
— Held,  that  the  commission  would  not  be 
granted.  T7ie  M,  Moxkum,  1  P.  D.  107  ;  34  L.  T. 
559  ;  24  W.  R.  597— C.  A. 

To  detamdne  Aeouracy  of  AocoimtB.] — On  an 

application  for  an  order  directing  a  commission 
to  be  issued  to  examine  witnesses  abroad  with  a 
view  of  testing  the  accuracy  of  accounts  rendered 
by  the  liquidator  of  a  company,  in  respect  of  a 
charge  in  which  the  applicants  were  largely  in- 
terested : — Held,  that  the  application  ought  to  be 
granted.  The  applicants  were  in  substance 
mortgage  creditors  of  the  company,  and  the  com- 
mission was  a  mere  incident  to  the  prosecution  of 
the  accounts.  Inipcriul  Land  Company  of  Mar- 
seilles,  In  re,  37  L.  T.  588— C.  A. 

Xodd  of  Frocodixre.] — The  court  refused  to 
grant  a  commission  to  a  foreign  court  for  the  ex- 
amination of  the  witness  abroad,  because  it  ap- 
peared that  under  the  procedure  of  that  court  he 
would  not  be  cross-examined  in  the  oi-dinary  way. 
Botm,  In  re,  Orofton  v.  Croftony  20  Ch.  D.  760  ; 
51  L.  J.,  Ch.  660  ;  46  L.  T.  522  ;  30  W.  R.  812. 
But  see  Luviley  v.  Gye,  3  El.  &  Bl.  114  ;  23  L.  J., 
Q.  B.  112,  iJifra, 

Costs  Due.] — The  court  will  not  stop  the  issu- 
ing of  a  commission  to  examine  witnesses  abroad, 
on  the  ground  of  the  plaintiff  being  indebted  to 
the  defendant  for  certain  costs  in  equity.  Ov<f- 
liam  v.  Parish,  4  D.  P.  C.  29. 

Purpose  of  Delay.] — To  induce  the  court  to 
refuse  to  allow  a  commission  to  issue  for  the  ex- 
amination of  the  defendant's  witnesses,  a  very 
strong  case  of  misconduct,  on  the  part  of  the  de- 
fendant, must  be  made  out ;  but  where  there  is 
reason  to  suspect  the  object  to  be  to  delay  the 
plaintiff,  it  will  order  him  to  bring  the  money 
into  court.  Sparltes  v.  Barrett,,  5  Scott,  402  ; 
iS\  P.,  Lloyd  V.  Key,  3  D.  P.  C.  253. 

Hostile  Country.] — ^A  commission  will  not  be 
granted  for  the  examination  of  witnesses  in  a 
hostile  country.  Barrick  v.  Buha,  16  C.  B.  492  ; 
3  C.  L.  R.  921  ;  1  Jur.,  N.  S.  1020. 

A  commission  to  examine  witnesses  in  a  foreign 
countiy  at  war  with  us  must  be  executed  at  the 
nearest  neutral  port.     C?'  CarrolVs  case,  Amb.  62. 

Discretion.] — Where  a  judge  in  a  court  below 
has  made  an  order,  the  Court  of  Appeal  will  not 
interfere  with  his  discretion  unless  it  is  clear 
that  he  has  manifestly  decided  wrongly.  Berdan 
V.  Greenwood,  20  Ch.  D.  764,  n. ;  46  L.  T.  524,  n. ; 
S,  P.,  Adams  v.  Corfield,  28  L.  J.,  Ex.  31. 

b.  Time  of  Application. 

After  Issue  Joined.]— An  application  for  the 
examination  of  a  witness  resident  out  of  the 
jurisdiction  of  the  court  must  be  made  as  early  as 
possible  after  issue  joined.  Brydges  v.  Fisher,  4 
M.  k  Scott,  458. 

The  rule  of  practice  is,  that  a  commission  to 
examine  witnesses  in  a  cause  will  not  be  granted 
before  issue  joined ;  but  a  commission  may  be 


so  granted  in  an  extreme  case,  and  where  with- 
out it.  justice  would  be  defeated  by  the  exclusion 
of  material  evidence.  Pinney  v.  Be^sley,  17  Q. 
B.  86  ;  20  L.  J.,  Q.  B.  395  ;  15  Jur.  898  ;  S.  P., 
Clutterhuch  v.  Jones,  6  D.  &  L.  261 ;  2  C.  B. 
Rep.  332  ;  18  L.  J.,  Q.  B.  11  ;  13  Jur.  162. 

•  Delay.] — A  cause  in  the  paper  for  hearing 
having  been  ordered  to  stand  over  on  an  applica- 
tion on  behalf  of  the  plaintiff,  who  was  at  Cal- 
cutta, sixteen  days  afterwards  he  took  out  a 
summons  to  have  evidence  taken  abroad,  but  the 
court,  on  the  ground  of  such  delay  and  former 
delay  on  his  part,  refused  the  application  with 
costs.  Steuart  v.  Gladstone,  7  Ch.  D.  394 ;  47 
L.  J.,  Ch.  154  ;  37  L.  T.  575  ;  26  W.  R.  277. 

The  court  refused  to  disallow  a  commission  for 
examining  the  plaintiff'switnesses  abroad,  though 
there  had  been  great  delay  on  his  part ;  but  they 
referred  it  to  the  master  to  say  whether  or  not 
the  security  the  plaintiff  had  given  for  costs 
should  not  be  increased.  Be  Rossi  v.  PolhiU,  7 
Scotty  836. 


o.  Stay  of  ProoeedlnffS. 

EffiBCt.] — A  rule  of  court  for  the  examination 
of  witnesses  on  interrogatories  in  a  foreign 
country,  is  not  an  absolute  stay  of  proceedings, 
but  only  a  limited -one.  Forbes  v.  Wells,  3  D. 
P.  C.  318. 

The  court  discharged  so  much  of  an  order  for 
a  commission  to  examine  witnesses  as  stayed  the 
proceedings,  on  the  ground  of  an  unreasonable 
delay  in  the  application.  Butler  y.  Fojp,  9  C.  B. 
199. 

d.  Form,  of  Application  and  Order. 

Contents  of  Affidavits — ^Fames  of  Proposed 
Witnesses.] — Upon  an  application  for  a  com- 
mission to  examine  witnesses  abroad,  the  names 
of  at  least  some  of  them  should  be  given  ;  other- 
wise, the  commission  will  not  be  afiowed  to  go, 
unless  under  very  special  circumstances.  Cmo 
V.  Mnnersley,  6  M.  &  G.  981 ;  7  Scott,  N.  R. 
892  ;  1  D.  &  L.  906  ;  13  L.  J„  C.  P.  114  ;  8  Jur. 
364  ;  S.  R,  Dinumd  v.  Vallanee,  7  D.  P.  C.  690  ; 
2  W.,  W.  &  H.  67  ;  3  Jur.  385. 

The  affidavit  must  either  specify  the  names  of 
the  witnesses  proposed  to  be  examined,  or  in  some 
other  way  describe  them.  Chtnter  v.  APTear  or 
APXear,  1  M.  &  W.  201 :  1  Gale,  440  ;  4  D.  P. 
C.  722. 

It  need  only  state  the  name  of  the  witness, 
that  he  is  a  material  witness,  and  out  of  the  juris- 
diction of  the  court.  Norton  v.  Melbourne 
(^Lord),  3  Bing.  N.  C.  67  ;  3  Scott,  898  :  2  Hodges, 
114;  5D.  P.  C.  181. 

Of  some.] — On  an  application  to  examine 

witnesses  in  Ireland,  by  commission,  where  the 
names  of  seven  witnesses  are  specifically  stated, 
the  court  will  allow  the  commission  to  go  for  the 
examination  of  "several  others"  not  named  in 
the  rule.  Beresford  (^Lord)  v.  Easthope,  8  D.  P. 
C.  294  ;  4  Jur.  104. 


Kateriality.l— An  affidavit  stating  that 

the  facts  alleged  in  the  pleadings  took  place  in  the 
presence  of  the  witnesses,  that  they  were  resident 
abroad,  and  that  their  evidence  was  material  and 
neccssaiy,  is  sufficient ;  the  affidavit  need  not 
state  that  the  evidence  was  admissible,  or  that 
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the  application  was  hon^  flde  and  not  for  delay  ; 
no  amdayit  ot  merits  is  necessary.  Baddelnj  v. 
GUm^re,  1  M,  &  W.  60 ;  1  Gale,  410. 

Upon  a  motion  on  the  part  of  the  defendants 
for  a  commission  to  ^xamme  witnesses  abroad,  it 
was  required  that  it  should  appear  to  the  satis- 
faction of  the  coart,  upon  an  affidavit  from  their 
attorney,  that  the  eviaence  of  the  witnesses  pro- 
posed to  be  examined  was  material  and  necessary 
to  the  defence  of  the  action.  Heahj  v.  Youtig^  2 
C.  B.  702. 

In  an  action  of  slander,  the  defendant  having 
obtained  an  order  for  the  examination  of  two 
witnesses  (whose  names  were  given)  in  Australia, 
the  court,  upon  a  motion  to  rescind  the  order, 
imposed  as  a  term  that  the  defendant  should 
state  what  it  was  that  he  expected  the  witnesses 
to  prove.  Barry  v.  Barclay,  15  C.  B.,  N.  8. 
849. 

On  an  application  for  a  commission  to  examine 
a  party  abroad  as  a  witness  for  the  defendant,  it 
must  appear  that  there  is  a  reasonable  ground  for 
believing  that  the  evidence  will  be  material  on 
behalf  of  the  defendant.  Lane  v.  Bagshawe,  16 
C.  B.  576  ;  3  C.  L.  R.  919. 

Form  of  Order.] — An  affidavit  in  support  of  a 
motion  for  a  commission  to  examine  witnesses 
at  Paris  and  Boulogne  for  the  defendant  com- 
pany, stated  that  certain  Frenchmen  residing  in 
raris  (named),  and  others  residing  in  Pai-is  and 
Boulogne  (unnamed),  were  necessary  witnesses. 
The  defendant  company  was  registered  in  Eng- 
land; their  business  was  in  Paris.  The  court 
ordered  the  commission  to  issue,  on  the  defen- 
dants, if  the  plaintifE  pressed  it,  adding  to  their 
affidavit  a  statement  that  gre&t  inconvenience 
and  expense  would  otherwise  be  occasioned.  The 
costs  of  the  commission  were  reserved ;  no  security 
was  required  ;  and  it  was  referred  to  chambers  to 
settle  the  form  in  which  the  commission  should 
issue.  Spiller  v.  Paris  Skating  Rink  Company^ 
27  W.  R.  225. 

Production  of  Boenments.] — On  an  application 
by  a  defendant  for  a  commission  to  examine  wit- 
nesses abroad,  the  court  refused  to  make  it  a 
part  of  the  rule  to  call  upon  the  plaintijS  to  pro- 
duce a  bill  of  exchange  in  his  possession  at  the 
time  of  executing  the  commission.  Cu/rdiffe  v. 
Whitehead,  3  D.  P.  C.  634. 

In  trover  for  United  States  treasury  notes,  the 
defence  set  up  was,  that  the  notes  had  been 
foiged  by  the  plaintiff,  who  offered  them  for  sale 
to  the  defendant,  by  whom  they  were  detained, 
and  that,  to  prove  this,  it  was  necessary  to  send 
out  a  commission  to  examine  witnesses  in  America. 
On  granting  the  commission,  the  court  required 
the  defendant  to  deposit  the  notes  with  the 
master.  On  the  motion  of  the  defendant,  a  rule 
was  subsequently  made  for  delivering  out  the 
notes  to  some  person  to  be  agreed  on,  or  to  be 
named  by  the  master,  for  the  purpose  of  pro- 
ducing them  to  the  .witnesses  under  the  com- 
mission, the  defendant  giving  security,  to  the 
satisfaction  of  the  master,  for  their  safe  return, 
and  depositing  facsimiles  in  lieu  of  them.  The 
court  considered  that  this  rule  was  complied 
with  by  depositing  facsimiles  exhibiting  in  out- 
line the  figures  and  emblematical  devices  on  the 
face  of  the  notes,  together  with  a  tracing  of  the 
indorsements.  Clinton  v.  Peabody,  7  M.  &  G. 
399;  8  Scott,  N.  R.  117. 


4.  When  Witness  within  Jurisdiction. 

a.  In  what  Actions. 

Bevenue  Prooeodings.]— Befoi-e  22  &  23  Vict, 
c.  21,  s.  16,  in  an  information  by  the  attorney- 
general  on  behalf  of  the  customs,  the  court  had 
no  power,  either  by  virtue  of  its  general  jurisdic- 
tion at  common  law  or  under  1  Will.  4,  c.  22,  at 
the  defendant's  instance,  to  direct  a  commission 
for  the  examination  of  witnesses.  Att.-  Gen,  v. 
B(tvet,  16  M.  &  W.  60 ;  3D.  &  L,  492  ;  15  L.  J., 
Ex.  155  ;  &  P„  Reg.  v.  Wood,  7  M.  ik  W.  571. 

Criminal  Cases.]  —  But  an  order  for  the  ex- 
amination of  a  witness  resident  in  England,  but 
unable  from  illness  to  attend  the  trial,  cannot  be 
made  in  a  criminal  prosecution  either  by  the 
common-Law  authority  of  the  court,  or  under  1 
WiU.  4,  c.  22.  Reg,  v.  Upton  QSt,  Leonard's),  10 
Q.  B.  827  ;  17  L.  J\,  M.  C.  13  ;  12  Jur.  11. 


b.  Praotioe. 

^Before  Issue  Joined.] — ^An  examination  of 
witnesses  viv&  voce  before  the  master,  cannot  in 
general  be.  had  before  issue  joined.  Mondel  v. 
Steele,  8  M.  &  W.  301  ;  9  D.  P.  C.  812  ;  6  Jur.  611. 
The  court  refused  to  rescind  an  order  of  a  judge 
for  the  examination  by  title  master  of  the  pliuntiff 
in  a  cause  before  issue  joined  or  declaration  de- 
livered, which  had  been  obtained  on  his  applica- 
tion, supported  by  an  affidavit  that  he  was  master 
of  a  ship,  and  about  to  saU  to  Stettin,  and  was 
not  likely  to  be  present  at  the  trial.  Brown  v. 
Moaett,  16  C.  B.  514  ;  3  C.  L.  R.  925  ;  24  L.  J., 
C.  P.  213. 

Before  whom.] — On  an  application  to  have  a 
witness,  within  the  jurisdiction  of  the  court,  ex- 
amined on  interrogatories,  the  name  of  the  per- 
son before  whom  the  examination  is  to  take 
place  must  be  mentioned,  before  the  rule  nisi 
will  be  granted.  Doe  d.  Tliom  v.  PhUlips,  1  D. 
P.  C.  66. 

In  what  Cases  Order  made— Party  as  Wit- 
nets.] — ^Where  an  order  was  sought  for  the 
examination  of  the  plaintiff  as  a  witness  on  his 
own  behalf,  on  the  ground  that  he  was  about  to 
go  abroad,  thS  court,  besides  requiring  him  to 
give  security  for  costs,  and  imposing  other  special 
terms,  required  a  further  affidavit,  shewing  that 
the  application  was  made  bon&  fide.  Fisehsr 
V.  Hahn,  13  C.  B.,  N.  S.  659 ;  32  L.  J.,  C.  P.  209  ; 
11  W.  R.  342. 

Witness  going  Abroad.! — Whenever  a  ne- 
cessary witness  is  going  abroad,  or  is  from  illness, 
age  or  other  infirmity  likely  to  be  unable  to 
attend  the  trial,  an  order  will  be  made  for  his 
examination  before  an  officer  of  the  court  in  the 
presence  of  both  parties.  A  like  order  will  bo 
made  whenever  it  shall  appear  to  the  court 
necessary  for  the  purposes  of  justice.  Warner 
V.  Mosses,  16  Ch.  D.  100 ;  50  L.  J.,  Ch.  28 ;  29 
W.  R.  201— C.  A. 

The  court  granted  a  rule  (absolute,  unless 
cause  shewn  on  the  morrow),  for  the  examina- 
tion of  witnesses  upon  an  affidavit  that  they 
were  about  to  sail  immediately  for  India.  Pirie 
V.  Iron,  1  M.  &  Scott,  223  ;  8  Ring.  143  ;  1  D.  P. 
C.  252. 

The  fact  of  a  plaintiff  not  preceeding  promptly 
in  a  cause,  is  no  answer  to  a  rule  for  examining 
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a  material  witness  on  interrogatories,  who  is 
going  abroad.  Weches  v.  Paul,  6  Scott,  713  ;  6 
B.  P.  C.  462. 


lUneM.] — In  order  to  obtain  a  role  to  exa- 


mine a  party  on  interrogatories  on  the  grounds 
that  the  party  resided  three  hundred  miles  off,  was 
eighty-one  years  old,  and  had  lately  met  with  an 
accident,  an  affidavit  of  a  surgeon  must  be  pro- 
duced, stating  his  belief  that  the  witness  would 
not  be  able  to  attend  the  trial.  Darh  v. 
Lowndes,  6  Scott,  738  ;  1  Am.  379  ;  7  D.  P.  C. 
101  ;  2  Jur.  945. 

But  where  it  is  sworn  that  a  witness  is  in  a 
precarious  state  of  health,  and  cannot  attend  the 
trial  with  safety,  he  may  be  examined  before  the 
officer  of  the  court.  Pmid  v.  Dhnett,  2  D.  P.  C. 
730 ;  3  M.  &  Scott,  161. 

Before  the  court  will  permit  a  witness  to  be 
examined  before  the  prothonotary,  on  the  ground 
of  anticipated  illness,  it  must  appear  that  there 
is  strong  reason  to  believe  that  the  illness  will 
exist  at  the  time  of  the  trial.  Abraham  v. 
Korton,  1  D.  P.  C.  266  ;  1  M.  &  Scott,  384  ;  S, 
C.y  nom.  Abraham  v.  Sewton,  8  Bing.  274. 


Unwilling  "^tneM.] — It  is  no  ground  of 


objection  to  a  rule  for  examining  a  witness  viva 
voce  before  the  master,  that  it  is  suggested  that 
he  is  unwilling  to  submit  to  cross-examination, 
or  that  he  is  the  son  of  the  party  applying,  if  he 
appears  to  be  independent  of  his  father's  influ- 
ence.    Carrutherg  v.  Graham ,  9  D.  P.  C.  947. 


5.  Compelling  Attendance  op  Witnesses. 

Under  6  ft  7  Yiot.  o.  82,  8.  6.]— The  court  will 
only  grant  a  rule  nisi  in  the  first  instance  to 
compS  the  attendance  of  a  ^^itness  or  the  pro- 
duction of  documents  under  a  commission  trova 
the  Scotch  courts,  imder  this  enactment.  Kay 
V.  Gennell,  2  D.  &  L.  21  ;  13  L.  J.,  Q.  B.  203. 

A  rule  or  order  for  compelling  the  attendance 
of  witnesses,  under  the  above  statute,  is  not  in 
the  nature  of  a  subpoena,  but  is  a  rule  to  shew 
cause.    Reg,  ▼.  Alexander,  8  Jur.  380. 


6.   FOBM  AND  £2[£CUTI0N  OF  QOMMISSION. 

Fonn.] — The  court  will  not,  without  special 
grounds,  depart  from  the  ordinary  form  of  a 
commission  for  the  examination  of  witnesses 
under  1  Will.  4,  c.  22.  FollHt  v.  Delany,  7  C. 
B.  776. 

And  see  Spiller  v.  Paris  Skating  Rink  Com- 
pany, 27  W.  R.  225,  supra, 

Kamet  of  Commisiionen.] — ^The  order  of  a 
judge  for  issuing  a  commission  to  examine  wit- 
nesses in  places  out  of  the  jurisdiction  of  the 
court,  need  not  contain  the  names  of  the  com- 
missioners. JSlcol  V.  Alison,  11  Q.  B.  1006  ;  17 
L.  J.,  Q.  B.  355  ;  12  Jur.  698. 

The  names  of  such  commissioners,  as  the 
parties  agree  upon,  may  be  inserted  in  the  com- 
mission,   lb. 

The  commission  need  not  be  tested  in  term. 
lb. 

On  an  application  to  have  a  witness,  within 
the  jurisdiction  of  the  court,  examined  on  inter- 
rogatories, the  name  of  the  person  before  whom 
the  examination  is  to  take  place  must  be  men- 
tioned.   Doc  d.  J7ior?t  v.  Philhps,  1  D.  P.  C.  56. 


Plaee,  Time,  and  Xanner.] — Where  a  com- 
mission issues  for  the  examination  of  witnesses 
abroad,  the  place  of  examination  must  be  speci- 
fied in  the  rule  or  order  authorizing  the  com- 
mission, or  in  some  subsequent  rule  or  order. 
Grerille  v.  Stulz,  11  Q.  B.  997  ;  17  L.  J.,  Q.  B. 

14  ;  12  Jur.  49. 

Examinations  taken  under  such  commission 
are  inadmissible  if  the  order  is  produced,  omit- 
ting to  specify  the  place,  though  the  commission 
itself,  under  the  seal  of  the  court,  contains  all 
necessaiy  particulars.    lb. 

When  a  commission,  issued  under  a  judge*a 
order,  which  neither  named  the  commissioners,, 
nor  the  time,  place,  nor  manner  of  examination, 
the  court  set  aside  a  verdict  which  had  been  in- 
fluenced by  the  evidence  so  obtained.  Stein- 
keller  v.  Netoton,  1  Scott,  N.  R.  148. 

But  the  omission  in  the  order  of  a  judge  for 
issuing  a  commission  to  examine  witnesses 
abroad,  and  in  the  commission  itself,  to  specify 
the  time  and  place  of  examination,  is  at  most 
only  an  irregularity.  Howkins  v.  Baldwin,  16 
Q.  B.'375  ;  2  L.,  M.  &  P.  250 ;  20  L.  J.,  Q.  B.  198  ; 

15  Jiir.  749. 

A  judge  ordered  a  commission  to  issue  for  the 
examination  of  witnesses  vivA  voce  at  Newfound- 
land, returnable  on  a  certain  day.  The  commis- 
sion commanded  the  commissioners  to  summon 
the  witnesses  at  a  certain  day  and  place  to  be 
appointed  by  them  for  that  purpose  in  Newfound- 
land, and  then  and  there  examme  them  apart  on 
their  oath  viv(i  voce,  and  reduce  the  examina- 
tion into  writing ;  and  directed  them  to  send  the 
same  on  or  before  the  return-day  of  the  commis- 
sion, closed  up  under  their  seals,  together  with 
the  commission.  At  the  trial  a  den  from  the 
master's  oflice  produced  a  packet  of  papers 
which  he  had  received  sealed  up  from  a  person 
who  brought  it  to  the  office,  but  whom  he  did 
not  know.  The  commission  produced  was  identi- 
fied as  that  issued  under  the  order  ;  and  it  was 
proved  that  the  papers  professing  to  be  the  re- 
turn were  in  the  nandwriting  of  the  oommis* 
sioners.  The  depositions  purported  to  contain 
separate  examinations : — Held,  first,  that  the 
place,  the  time,  and  the  manner  of  examining- 
witnesses  wero  regularly  provided  for  by  the 
order  and  commission.  Sims  v.  Henderson,  11 
Q.  B.  1015  ;  17  L.  J.,  Q.  B.  209  ;  12  Jur.  773. 

Held,  secondly,  that  it  was  to  be  presumed 
that  the  witnesses  were  examined  apart.    lb. 

Held,  thirdly,  that  thero  was  sufficient  proof 
of  the  due  return  of  the  commission.    lb, 

A  strict  and  literal  compliance  with  the  direc- 
tions in  an  order  for  a  commission,  under  1  Will.  4. 
c.  22,  8.  4,  for  the  examination  of  witnesses 
abroad  is  unnecessary.  Hodges  ▼.  Cobb,  2  L.  R., 
Q.  B.  652  ;  36  L.  J.,  Q.  B.  265  ;  16  L.  T.  792  ;  15 
W.  R.  1038  ;  8  B.  &  8.  683. 

ITame  of  Defendant.] — So  where  a  commission 
for  the  examination  of  witnesses  in  Australia 
omitted  the  name  of  tke  defendant,  but  no  appli- 
cation  had  been  made  to  set  aside  or  amend  the 
commission  : — Held,  that  it  was  too  late  to  object 
at  the  trial  that  this  defect  rendered  deposi- 
tions taken  under  the  commission  inadmissible. 
Hodges  v.  Cobb,  supra. 

Oath  of  Commiifionen.] — Where  a  commis- 
sion issues  for  the  examination  of  witnesses  in  a 
foreign  country,  the  oath  of  the  commissioners 
may  under  special  circumstances,  be  dispensed 
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with.  Boelen  or  Bolin  v.  Jfelladew,  10  C.  B. 
898 ;  20  L.  J.,  C.  P.  172 ;  S,  P.,  CUij  v.  Stephenson, 
6  N.  &  M.  318  ;  3  A.  &  E.  807 ;  1  H.  &  W.  409. 
By  the  law  of  Denmark  none  but  bnrgomasters 
have  power  to  administer  oaths  ;  and  the  mode 
of  administering  an  oath  to  a  witness  is  by  causing 
him  to  hold  up  three  fingers  of  his  right  hand, 
and  declare  that  he  will  speak  the  truth.  A 
commission  having  failed  for  want  of  the 
observance  of  these  formalities,  the  court,  on 
pa3rment  of  all  costs,  allowed  a  second  commis- 
sion to  go,  addressed  to  burgomasters.    lb. 

Bingle  CommisiioiiAT.] — ^When  a  single 

commissioner  is  appointed  to  take  evidence 
abroad,  the  commission  should  authorize  him  to 
administer  the  oath  to  himself.  WUsim  v.  De 
Coulon,  22  Ch.  D.  841  ;  53  L.  J.,  Ch.  248  ;  48 
L.  T.  614  ;  31  W.  R.  839. 

CommisfioneT,  Who  may  be.] — Under  a  com- 
mission issued  to  examine  witnesses  abroad,  it  is  no 
objection  that  a  clerk  to  the  plaintiff's  attorney  is 
appointed  one  of  the  commissioners,  and  settles 
the  draft  of  the  depositions  of  one  of  the  plain- 
tiff's witnesses.   Lopet  v.  De  Tastct,  4  Moore,  424. 


Hostile  Judge.] — Upon  an  application  for 


a  commission  to  issue  directed  to  the  judges  of  a 
foreign  court,  to  examine  witnesses  on  the  part 
of  a  defendant ;  it  appeared  that  the  action  was 
brought  in  formft  pauperis  to  recover  the  value 
of  certain  shares  and  coupons,  and  it  was  ob- 
jected by  the  plaintiff's  attorney,  that  she  had 
already  been  interrogated  by  one  of  the  judges 
(whose  name  appeared  in  the  commission)  in  the 
course  of  proceedings  taken  against  her  abroad, 
respecting  the  shares  and  coupons  ;  and  it  was 
stated  that  this  judge  had  put  questions  to  her 
suggesting  that  she  had  been  guilty  of  fraud ; 
that  he  had  threatened  her  with  imprisonment, 
and  refused  to  hear  evidence  on  her  behalf  ;  and 
it  was  requested,  that  even  if  the  commission 
was  allowed,  she  might  be  at  liberty  to  exhibit 
cross  interrogatories  to  the  witnesses  for  the 
defence : — Held,  that  the  commission  might  issue, 
the  name  of  the  judge  complained  of  to  be 
omitted  from  it,  and  the  foreign  court  to  be 
requested  not  to  allow  him  to  t^e  part  in  the 
examination  ;  the  plaintiff  to  be  at  liberty  to 
cross-examine  on  interrogatories,  if  the  foreign 
court  would  allow  such  interrogatories  to  be 
used.  Valentin  v.  Hall,  35  L.  J.,  Q.  B.  121 ;  14 
W.  R.  606. 


British  KiniBter.]— A  plaintiff  was  desirous 


of  cross-examining  some  of  the  defendant's  wit- 
nesses who  were  attached  to  the  British  Em- 
Tiassy  at  Teheran,  in  Persia,  one  of  them  being 
the  minister's  personal  attendant.  The  court, 
notwithstanding  the  intimate  relations  between 
him  and  the  witnesses,  appointed  the  minister 
special  examiner.    Ongley  v.  Hill,  22  W.  R.  817. 

•What  Coiurt.l — ^A  commission  having  been 


issued  in  a  cause  addressed  to  individual  com- 
missioners to  examine  witnesses  at  Pesth,  was 
sent  back  unexecuted,  through  the  Austrian 
embassy,  on  the  ground  that  the  Austrian 
Government  did  not  permit  any  but  the  tribunals 
of  the  country  to  examine  witnesses  in  Hun- 
gary. The  court  made  absolute  a  rule  duxicting 
a  commission  to  issue  directed  to  the  Imperial 
Royal  Provincial  Court  at  Pesth,  to  examine  the 
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witness.    Fischer  v.  Izataray,  El.,  Bl.  &  El.  321  ; 
27  L.  J.,  Q.  B.  239  ;  4  Jur.,  N.  S.  632. 

In  a  divorce  suit  the  petitioner  obtained  a 
commission  to  examine  witnesses  in  India,  ad- 
dressed to  *'  The  Judges  of  the  Supreme  Court  at 
Calcutta."  The  Supreme  Court  was  abolished 
by  24  &  25  Vict.  c.  104,  by  which  a  "  High  Court 
of  Judicature  at  Fort  William,  in  Bengal,"  wa» 
established,  with  all  the  jurisdiction,  power  and 
authority  of  the  abolished  court.  Witnessea 
were  examined  under  the  commission,  and  cross- 
examined  on  behalf  of  the  respondent : — Held, 
that  the  evidence  must  be  admitted  at  the  trial,, 
as  the  commission  was  in  effect  addressed  to  the 
judges  of  whatever  was  the  highest  court  at 
Calcutta,  and  the  judges  of  the  High  Court 
answered  the  description,  and  that  the  cross- 
examination  of  witnesses  was  no  waiver  of  the 
right  to  object  to  the  evidence.  WiUon  v.  WUsim,, 
9  P.  D.  8  ;  49  L.  T.  430— C.  A. 

The  court  refused  to  issue  a  commission  to  a 
foreign  court  to  examine  witnesses  abroad, 
because  it  appeared  that  under  the  procedure  of 
the  court  he  would  not  be  ei^amined  in  the- 
ordinary  way.  Boyse,  In  re,  Croft  on  v.  Oroftoriy 
20  Ch.  D.  760  ;  51  L.  J.,  Ch.  660  :  46  L.  T.  522  ; 
30  W.  R.  812. 

A  commission  may  issue  to  the  judges  of  a. 
foreign  court  (as  individuals)  to  examine  wit- 
nesses, although  it  appears  that  according  to  the- 
foreign  law  the  mode  of  examination  will  be- 
conducted  differently  from  the  English  practice, 
counsel  not  being  allowed  to  put  (questions  to^ 
the  witnesses,  except  through  the  judge ;  and 
although  hearsay  evidence  is  there  receivable. 
Lumley  v.  Oye,  3  El.  &  Bl.  114  ;  2  C.  L.  R.  936  ; 
23  L.  J.,  Q.  B.  112  ;  18  Jur.  466. 

If  on  the  trial  it  should  appear  either  on  the 
face  of  the  depositions,  or  oy  extrinsic  proof, 
that  illegal  evidence  has  been  admitted,  or 
proper  questions  refused  to  be  put  to  the  wit- 
nesses, the  judge  would  have  a  aiscretion  as  ta 
rejecting  the  whole  or  the  illegal  portion.    Ih. 

Where  a  former  commission  issued  to  an  Eng- 
lish commisssioner  had  been  abortive  by  reason 
of  the  witnesses,  in  accordance  with  the  foreign 
law,  refusing  to  be  examined  except  by  a  judge- 
of  the  foreign  court,  the  court  granted  a  fresh 
commission  to  the  judges  of  that  court  on  pay- 
ment of  the  costs  of  the  former  commission.  lb,. 

Interrogatories,  Diiallowaaoe  ol] — Whea 
interrogatories  are  administered  on  a  commission 
to  be  executed  in  a  country  out  of  the  jurisdic- 
tion of  an  English  court,  the  court,  in  its  dis- 
cretion, will  disallow  such  interrogatories  as  may 
deter  a  witness  from  giving  evidence  before  the- 
commission.  Stocks  y.  EUis,  8  L.  R.,  Q.  B.  454  ;. 
42  L.  J.,  Q.  B.  241  ;  29  L.  T.  267  ;  22  W.  R.  17. 

After  a  commission  has  been  granted  under 
1  Will.  4,  c.  22,  s.  4,  the  court  will,  before  its. 
execution,  disallow  any  cross  interrogatories, 
which  in  their  discretion  they  may  think  im- 
proper,   lb. 

Verbal  Questioiu.]  —  When  a  commission^ 
issued  to  take  evidence  abroad,  authorizes  ques- 
tions beyond  the  written  interrogatories,  and  the 
commissioners  appoint  attorneys  to  put  such 
questions,  the  allowance  of  the  expenses  occa- 
sioned thereby  is  a  matter  for  the  discretion  of 
the  master.  Potter  v.  Rankin,  4  L.  R.,  C.  P. 
76  ;  38  L.  J.,  C.  P.  130 ;  19  L.  T.  383. 

In  cases  of  great  importance  and  intricacy^ 
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the  master  may  allow  the  successful  party  the 
expenses  of  sending  out  an  English  barrister  on 
a  commission  to  examine  witnesses  abroad,  but 
as  a  general  rule  he  would  not  be  justified 
in  so  doing.  Yglesias  t.  Royal  Exchange,  5 
L.  R.,  C.  P.  141  ;  39  L.  J.,  C.  P.  173 ;  22  L.  T. 
269  ;  18  W.  R,  381. 

A  commission  was  sent  out  to  Messina  to  take 
evidence  at  the  instance  of  the  plaintiff ;  the 
defendant  did  not  join  in  it,  but  furnished  written 
cross  interrogatories  to  be  administered  to  the 
plaintiffs  witnesses;  at  the  execution  of  the 
commission,  the  plaintiff,  who  resided  at  Messina, 
was  not  examin^,  and  those  witnesses  who  were 
called  were  cross-examined  by  the  defendant's 
agent  verbally,  and  not  from  the  written  cross 
interrogatories;  the  defendant  did  not  object 
until  the  trial ; — ^Held,  first,  that  there  was  no 
irr^plarity  in  executing  the  commission.  Grill 
V.  General  Iron  Screw  Collier  Company,  1  L.  R., 
C.  P.  600  ;  35  L.  J.,  C.  P.  321 ;  12  Jur.,  N.  S.  727 ; 
U  L.  T.  711 ;  14  W.  R.  893. 

Held,  secondly,  that  the  objection  was  too  late. 
Ih. 

An  irregularity  in  the  mode  of  taking  the  de- 
positions cannot  be  a  ground  for  refusing  to 
admit  them  at  the  trial,  but  can  only  be  taken 
advantage  of  by  applying  to  the  court  to  suppress 
the  depositions.    Ih, 

An  order  for  a  joint  commission  to  examine 
witnesses  in  Ireland,  besides  the  provision  for 
the  delivery  of  interrogatories  and  cross-inter- 
rogatories by  one  party  to  the  other,  empowered 
the  commissioners  to  put,  or  cause  to  be  put, 
■additional  questions  when  it  should  appear  to 
them  to  be  necessary  and  proper,  such  questions 
to  be  put  down,  in  writing,  and  returned  with 
the  answers,  together  with  the  interrogatories 
and  answers  under  the  commission  : — Held,  that 
this  power  was  not  well  exercised  by  the  com- 
missioners allowing  the  agent  for  one  of  the 
parties  to  put  additional  questions  subject  to 
the  objection  raised  by  the  other  party.  Wil- 
liatMon  V.  Page,  1  C.  B.  464  ;  3  D.  &  L.  14;  14 
L.  J.,  C.  P.  172. 

Hostile  Witneu  befbre  Examiner.] — There  is 
no  rule  that  a  witness  on  his  examination  in 
chief  before  the  examiner  may  not  be  treated  as 
:a  hostile  witness,  OMsen  v.  Terrero,  10  L.  R.,  Ch. 
127  ;  44  L.  J.,  Ch.  155 ;  31  L.  T.  811  ;  23  W.  R.  195. 

Coiurt  of  the  £xaminer.]~The  office  of  the 
•examiner  of  the  court  is  not  a  public  court,  and  if 
the  presence  of  the  public  is  objected  to  the 
•examiner  has  no  discretion  to  admit  them. 
Western  of  Canada  Oil,  Lands,  and  Worlts  Com- 
pany, In  re,  6  Ch.  D.  109  ;  46  L.  J.,  Ch.  683  ;  25 
W.  R.  787. 

When  a  clerk  on  commission  of  parties  under 
examination  before  the  examiner  of  the  court 
was  himself  interested  in  the  case,  and  was  to  be 
-subsequently  called  as  a  witness  : — Held,  that  he 
was  not  entitled  to  be  present  under  15  &  16 
Vict.  C.J86,  s.  31,  and  that  he  ought  properly  to 
be  excluded  from  the  office.    Ih, 

Rules  of  Evidenee.]  —  A  person  appointed 
under  the  Evidence  in  Foreign  Suits  Act,  1856 
<19  &  20  Vict.  c.  113),  to  take  an  examination  in 
England  of  witnesses  in  a  foreign  action  ought 
not  to  limit  the  questions  put  by  the  rules  affect- 
ing the  admissibilitvof  evidence  in  this  country, 
Desilla  v.  FelU,  40  L.  T.  423. 


7.  Notice  op  Pbocebdixgs. 


,  Examination  of  Witnesses.] — The  Order  of  the 
5th  of  February,  1861,  rule  22,  requiring  the 
party  summoning  a  witness  to  give  to  the  oppo- 
site party  "  forty-eight  hours'  notice  at  least  of 
his  intention  to  examine  or  cross-examine  such 
witness,"  will  not  be  applied  strictly  in  the  case 
of  an  examination  taken  abroad  before  exa- 
miners specially  appointed.  De  Britto  v.  Hilltl^ 
15  L.  R.,  Eq.  213  ;  42  L.  J.,  Ch.  307 :  28  L.  T.  59  : 
21  W.  R.  379.     See  also  cases,  post,  col.  1477. 

One  who  altogether  disclaims  having  any- 
thing to  do  with  a  commission  issued  for  the 
examination  of  witnesses  under  1  Will.  4,  c.  22, 
&  4,  is  not  entitled  to  notice  of  the  proceedings 
thereunder.  ^PComhie  v.  Auton,  6  Scott,  N.  R. 
923  ;  6  M.  &  G.  27. 

8.  Fees. 

Amount  of.] — The  sum  of  21.  2s,  a  day,  which 
a  special  examiner  is  entitled  to  receive  for  his 
expenses,  is  a  fixed  sum  payable  in  every  case, 
without  reference  to  the  amount  of  expenses 
actually  incurred  by  him,  and  does  not  include 
the  expense  of  hiring  a  room  for  the  purpose  of 
the  examination.  WrigJtt  Y^Larmnth,  10  L.  R., 
Eq.  139  ;  22  L.  T.  903  ;  18  W.  R.  1103. 

Lien.] — Commissioners  for  the  examination  of 
witnesses  have  a  lien  on  the  depositions  for  their 
fees,  and  will  not  be  compelled  to  return  them 
until  they  have  received  payment.  Peters  v. 
Beer,  14  Beav.  101  ;  20  L.  J.,  Ch.  424 ;  15  Jur. 
1024. 

A  barrister  has  a  lien  for  fees  on  a  commission. 
Smith  V.  Halhn,  2  F.  &  F.  678. 

9.  Quashing  Commission. 

When  an  application  is  made  by  a  plaintiff  to 
quash  a  commission  obtained  by  himself  for  the 
examination  of  witnesses  abroad,  the  court  will 
grant  a  rule  absolute  in  the  first  instance. 
IIi>dges  V.  Daly,  8  D.  P.  C.  308  ;  4  Jur.  988. 

10.  When  Depositions  mat  be  Used. 

General  Admiieibility.] — Witnesses  examined 
under  a  judge*s  order,  in  expectation  of  their 
going  abroad,  are  examined  as  much  for  one 
side  as  the  other,  and  either  party  may  use  their 
evidence  on  the  trial,  if  it  is  shewn  that  the  ^vit- 
nesses  are  abroad ;  but  it  must  be  proved  that 
diey  are  abroad,  and  the  statement  in  their  depo- 
sitions, that  they  are  going  abroad,  is  not  suffi- 
cient for  this  purpose.  Proctor  v.  Lainson,  7  C. 
&  P.  629. 

Copies.] — A  commission  to  examine  witnesses 
at  Hamburgh  having  issued,  the  commission, 
contrary  to  the  directions  of  the  court,  was  di- 
rected to  the  judges  of  the  Chamber  of  Comm<!rce 
at  Hamburgh^  and  not  to  the  judges  as  individuals. 
The  evidence  was  returned  as  an  extract  from 
the  records  of  the  court,  with  the  examination  of 
the  witnesses  in  German,  of  which  a  translation 
was  made,  and  put  in  at  the  trial  of  the  cause : — 
Held,  that  the  evidence  was  inadmissible,  as  it 
purported  to  be  a  copy  of,  and  was  not  the  exa- 
mination itself.  Clay  v.  Stephenson,  2  N.  &  P. 
189  ;  7  A.  &  E.  185  ;  W.,  W.  &  D.  537  ;  1  Jur.  448, 

Translation,  when  made.]— Where  a  commis- 
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sion  directed  the  oommisfiioners  to  examine  the 
witnesses  on  interrogatories,  and  to  reduce  the 
examinations  into  writing  in  the  English  lan- 
gnage,  and  send  the  same  to  this  country,  and  to 
swear  an  interpreter  to  interpret  the  depositions 
of  such  witnesses  as  did  not  understand  the 
Engli^  language,  and  it  appeared  by  the  return 
that  the  depositions  in  the  first  instance  were  re- 
duced into  writing  in  the  foreign  language,  and 
translated  by  the  interpreter  into  English  within 
an  interval  of  six  weeks  : — Held,  that  the  com- 
mission was  well  executed  by  the  commissioners 
jpctuming  the  depositions  so  translated  into  the 
English  language.  Atkins  y.  Palmer^  4  B.  &  Ad. 
377. 

Authentioation.] — When  an  order  for  a  com- 
mission described  that  the  depositions  of  every 
witness  should  be  signed  by  him,  and  by  the 
commissioner,  and  the  depositions  were  not 
signed  by  the  witnesses  but  were  authenticated 
by  the  seal  of  the  commissioner : — ^Held,  that 
this  provision  in  the  order  was  diixjctory  only, 
and  that  the  non-compliance  with  it  did  not 
make  the  depositions  taken  under  the  commission 
inadmissible,  no  hardship  to  the  party  objecting 
having  been  proved,  itodgea  v.  Ctthh,  2  L,  K, 
Q.  B.  652  ;  36  L.  J.,  Q.  B.  265. 

A  witness's  depositions  de  bene  esse,  not  taken 
down  by  the  examiner,  specially  appointed,  in 
his  own  handwriting,  as'  directed  by  15  &  16 
Vict.  c.  86,  s.  32,  but  taken  down  in  the  presence 
of  the  other  parties  and  certified  by  the  examiner 
to  have  been  read  over  to  the  witness  and  signed 
by  her  in  his  presence,  were,  under  Ord. 
XXXVII.  r.  4,  ordered  to  be  filed.  Bolton  v. 
Bolton,  2  Ch.  D.  217 ;  34  L.  T.  123 ;  24  W.  R 
426. 

Afflrmation  by  Person  not  qnalifled  to  afflrm 
— ^Time  for  Objeotion.] — ^A  commission  was  issued 
abroad  for  the  purpose  of  taking  the  evidence  of 
a  witness  touching  certain  matters  relating  to  an 
action  brought  by  the  plaintiffs  against  the  de- 
fendant. The  witness  objected  to  be  sworn  and 
was  allowed  by  the  commissioner  to  affirm.  His 
evidence  was  then  taken.  The  deposition  was 
regular  upon  the  face  of  it,  and  was  returned 
by  the  commissioner  in  the  following  terms  : 
"  Affirmed  before  me,  the  witness  objecting  to 
an  oath."  The  plaintiffs  were  represented  at 
the  commission,  but  took  no  objection  at  the 
time  to  the  evidence  being  given  upon  affirma- 
tion ;  subsequently,  however,  they  applied  at 
chambers  to  have  the  deposition  taken  off  the 
file,  on  affidavits  shewing  that  the  witness  was 
not  a  person  who  was  entitled  to  affirm  : — Held, 
that  the  objection  should  have  been  taken  at  the 
time,  and  ought  not  now  to  be  entertained,  there 
being  nothing  on  the  face  of  the  deposition 
itself  to  shew  that  it  was  not  properly  taken. 
nichards  v.  Houghy  51  L.  J.,  Q.  B.  361  ;  30 
W.  R.  676. 

Opportunity  of  CroM-ezamination.] — In  order 
to  render  depositions  taken  under  any  judicial 
proceedings  evidence  against  a  party,  he  must 
have  had  an  opportunity  to  be  present  at  the 
examination,  and  to  cross-examine  the  witnesses. 
Alt.' Gen,  v.  Darison,  M*Clel.  &  Y.  160. 

A  commission  having  issued,  to  be  executed  at 
New  York,  returnable  in  a  month,  with  leave  to 
the  defendant  to  cross-examine,  there  was,  some 
weeks  afterwards,  a  consent  by  him  that  no 


objection  to  the  admissibility  of  the  evidence 
taken  should  be  made  by  reason  of  the  time  of 
taking  or  returning  such  evidence,  saving  all  just 
exceptions  to  the  evidence.  The  commission  was 
returned  executed  two  or  three  days  after  such 
consent,  having  been  executed  without  any  notice 
to  the  defendant  of  the  time  at  which  he  might 
attend  its  execution  : — Held,  that  nevertheless 
the  evidence  taken  under  it  was  admissible  at  the 
trial.     Whyte  v.  Hallett,  28  L.  J.,  Ex.  208. 

The  deposition  of  a  deceased  witness  is  admis- 
sible on  condition,  not  only  of  its  having  been 
taken  under  the  sanction  of  an  oath,  but  also  of 
sufficient  notice  having  been  given  to  the  party 
against  whom  it  is  tendei*ed,  to  have  enabled  him 
to  attend  and  cross-examine  the  witness.  Where 
notice  was  given,  about  two  P.M.  on  a  Saturday, 
to  the  respondent's  solicitor  in  London,  that  a 
witness  was  to  be  examined  at  Bath  on  Monday, 
under  an  order  of  the  court  obtained  by  the 
petitioner  : — Held,  that  the  notice  was  insuffi- 
cient to  enable  the  respondent's  solicitor  to 
attend  and  cross-examine,  and  that  the  evidence 
so  taken  without  cross-examination  was  inad- 
missible. Fitzgerald  v.  Fitzgerald,  3  S.  &  T. 
397.    Affirmed  on  appeal,  3  S.  &  T.  400. 

Where  the  plaintifcs  filed  a  bill  in  chancery  for 
the  examination  of  a  witness  de  bene  esse,  to 
which  the  defendant  did  not  put  in  any  answer, 
and  the  plaintiff  afterwards  obtained  an  order  of 
the  court  for  the  examination  of  the  witness,  and 
gave  notice  to  the  defendant,  and  of  the  inter- 
rogatories intended  to  be  put,  and  on  the  same 
evening  examined  the  witness,  who  left  London 
the  next  day  for  a  foreign  country,  and  never  re- 
turned ;  and  the  plaintiffs  aftenvai-ds  obtained 
a  further  order  that  the  deposition  of  the  wit- 
ness should  be  published,  in  order  that  it  might 
be  read  in  evidence  at  the  trial : — Held,  that  the 
deposition  was  admissible  at  the  trial,  for  as  the 
defendant  had  notice  of  the  time  of  the  examina- 
tion, he  might  have  cross-examined  at  that  time, 
or  applied  for  further  time  for  that  purpose  ;  and 
it  must  be  presumed,  from  his  not  having  done 
either,  that  he  did  not  wish  to  cross-examine. 
CazenoTc  v.  Vangluin,  1  M.  &  S.  4. 

It  is  no  objection  to  the  reception  of  the  depo- 
sitions taken  on  interrogatories,  that  there  was  an 
alleged  breach  of  faith  on  the  part  of  the  defen- 
dant in  examining  witnesses  on  interrogatories  at 
all.  But  if  there  was  any  irregularity  in  proceed- 
ing with  the  commission,  as  for  instance,  if  it  was 
executed  without  any  notice  to  the  plaintiff  to 
enable  him,  if  he  pleased,  to  put  cross-inter- 
rogatories, such  irregularity  is  a  good  objection 
to  the  admissibility  of  the  depositions,  and  the 
court,  if  they  have  been  received  at  Nisi  Prius, 
will  grant  a  new  trial,  and  direct  a  fresh  commis- 
sion to  be  issued.  StHnkeller  v.  Newton,  1  Scott, 
N.  R.  148  ;  8  D.  P.  C.  579  ;  9  C.  &  B.  313  ;  6  M. 
&  G.  30,  n. 

The  Order  of  5th  February,  1861,  r.  22,  as  to 
forty-eight  hours'  notice  being  given,  will  not  he 
applied  strictly  in  the  case  of  an  examination 
taken  abroad  before  examiners  specially  ap- 
pointed, De  Britto  v.  Hillel,  15  L.  R.,  Eq.  213  ; 
42  L.  J.,  Ch.  307  ;  28  L.  T.  59  ;  21  W.  R.  379. 

Beferenoe  to  Doonments  in  Aniwcn.] — A  wit- 
ness, who  had  been  examined  on  interrogatories 
in  a  foreign  country,  stated  in  one  of  his  answers 
the  contents  of  a  letter,  which  was  not  produced : 
— Held,  on  the  trial  of  the  cause  in  England, 
that  so  much  of  the  answer  as  related  to  the  con- 
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tents  of  the  letter  was  not  receivable.  SteinJteller 
V.  Kewtim,  1  Scott,  N.  R.  148  ;  8  D.  P.  C.  579  ;  9 
C.  &  P.  313  ;  6  M.  &  G.  30,  n. 

The  depositions  of  a  witness  are  admissible, 
though  it  appears  that,  on  his  examination,  he 
referred  to  papers  which  he  refused  to  allow  the 
commissioners  to  see.  Stdnkeller  v.  Keioton,  2 
M.  &  Rob.  372. 

If  a  witness  examined  upon  interrogatories  re- 
fers to  a  writing  in  itself  not  evidence,  as  con- 
taining a  statement  of  the  facts  as  to  which  he  is 
interrogated,  this  writing  may  be  read  as  part  of 
his  deposition.  Falconer  v.  Ilan^tan,  1  Camp. 
171. 

On  an  issue  raising  the  question  whether  due 
diligence  had  been  used  to  obtain  the  answer  of 
A.  to  a  bill  in  chancery,  a  witness  stated  on  in- 
terrogatories that  he  did  with  due  diligence  en- 
deavour to  obtain  the  answer,  but  could  not,  and 
that  be  wnrote  a  letter  on  that  occasion  to  A.'s 
agent.  The  letter  itself  was  not  in  evidence ;  and 
there  was  no  proof  that  any  endeavour  had  been 
made,  except  writing  such  letter  : — Held,  that  the 
deposition  to  the  extent  above  stated  was  admis- 
sible, though  the  part  immediately  following  set 
forth  the  contents  of  the  letter,  and  was  therefore 
excluded.  Ttt/tan  v.  Whitmore,  12  A.  &  E. 
307. 

Paper  Annexed  to  Depoeitioni.] — A  witnessfor 
a  defendant  was  examined  on  a  commission  ;  on 
his  cross-examination  a  paper  signed  by  him  was 
produced  to  him,  and  a  portion  of  his  cross- 
examination  and  re-examination  related  to  it 
and  was  founded  on  it ;  the  paper  was  annexed 
to  ihc  deposition  : — Held,  that  this  paper  was  not 
to  be  rend  as  a  part  of  the  cross-examination  of 
the  witness,  but  that,  if  the  plaintiff's  counsel 
wished  it  to  be  read  before  the  cross-examination 
was  read,  it  must  be  road  as  his  evidence,  so  as 
to  entitle  the  defendant's  counsel  to  observe  on  it 
in  a  special  reply.  Stt^^hens  v.  Foster,  6  C.  &  P. 
289. 

Deposition  taken  under  a  joint  commission — 
"  I  have  nothing  further  to  say.  I  hand  you  a 
legalized  copy  of  a  deposition  (D.)  which  I  made 
at  the  Engliui  consulate,  and  which  I  now  con- 
firm. Any  discrepancies  that  may  be  between 
this  document  and  my  present  deposition  must 
be  attributed  to  the  length  of  time  that  has 
elapsed  since  this  occurrence  : " — ^Held,  that  the 
copy  of  deposition  (D.)  was  inadmissible.  Alcock 
V.  Royal  Excluiiige  Assvrance  (^Corporaiioii),  13 
Q.  B.  292  ;  18  L.  J.,  Q.  B.  121  ;  13  Jur.  445, 

Secondary  Evidence  of  Contents  of  Written 
Docnmente  received  without  objection.] — Under 
a  commission  to  take  evidence  abroad  m  an  ac- 
tion, copies  of  certain  documents  and  answers  of 
witnesses  with  regard  to  the  contents  of  such 
documents  were  received  by  the  commissioneis 
in  evidence  on  behalf  of  the  plaintiff,  without 
objection  on  the  part  of  the  defendant  who 
joined  in  the  commission.  The  copy  documents 
were  appended  to  the  depositions  and  returned 
by  the  commissioners : — Held,  that  the  secondary 
evidence  of  the  documents  having  been  taken 
under  the  commission,  without  objection  on  the 
part  of  the  defendant,  was  receivable  before  an 
arbitrator  to  whom  the  action  was  referred,  and 
that  it  was  too  late  then  to  take  objection  on  the 
ground  that  the  original  documents  were  not 
produced.  Jiolthmm  v.  DavieSy  6  Q.  B.  D.  26 ; 
49  L.  J.,  Q.  B.  218  ;  28  W.  R.  255. 


Discretion  as  to  Admitting.] — ^An  interroga- 
tory being  objected  to  as  a  leading  question,  and 
the  answer  obtained  by  it  as  objectionable  for 
that  reason,  the  judge  caused  part  of  the  inter- 
rogatory and  part  of  the  answer  suppressed,  and 
the  remainder,  which  appeared  not  affected  by 
the  context,  to  be  read  in  evidence  : — Held,  that 
the  judge  was  not  bound  to  reject  the  interroga- 
tory and  answer,  merely  because  the  question  was 
a  leading  one,  but  might  exercise  a  discretion  as 
to  excluding  or  admitting  the  whole  or  part  of 
the  answer  obtained  by  the  leading  question,  and 
that  the  course  taken  at  the  trial  was  correct. 
Small  V.  Kaimt,  18  Q.  B.  840. 

Part  or  Whole.] — ^Where  the  examination  of 
an  absent  witness  is  read  on  the  part  of  the 
plaintiff,  the  whole,  including  the  answers  to  the 
cross-interrogatories,  must  be  read  as  part  of  his 
case.     Tempcrly  v.  Scott,  5  C.  &  P.  341. 

A  party  cannot  abandon  an  interrogatory  in 
part ;  he  must  abandon  the  whole.  Wheeler  v. 
AtkitiSj  5  Esp.  246. 

Legality  of] — Illegal  questions  or  answers  re- 
turned by  commissioners  may  be  objected  to  and 
struck  out  at  the  trial ;  but  counsel  cannot  object 
to  answers  to  illegal  questions  put  on  his  own 
side.    ITutohinson  v.  Bernard,  2  M.  &  Rob.  1. 

When  Lost.] — Answers  to  lost  interrogatories 
may  be  lead  as  admissions  by  the  answering 
party,  although  some  of  the  answers  are  unin- 
telligible per  se.  Howe  v.  Brenton,  3  M.  &  B. 
271 ;  8  B.  &  C.  766. 

In  what  Baits.] — Evidence  given  on  oath,  and 
subject  to  cross-examination  on  a  former  trial,  la 
admissible  in  a  subsequent  action  between  the 
same  parties,  or  those  claiming  under  them,  if  it 
relates  to  the  same  subject,  and  the  witness  can- 
not be  called ;  but  this  rule  will  not  be  extended 
to  a  case  where  the  plaintiff  in  the  second  action 
is  the  father  of  the  plaintiff  in  the  former  action, 
because  for  this  puipose  they  are  strangers  to  one 
another,  and  therefore  the  action  is  not  between 
the  same  parties.  Mitrgan  v.  Niehol,  12  Jur., 
N.  S.  963  ;  15  L.  T.  184  ;  15  W.  R.  110. 

In  ejectment.  Doe  d,  H.  v.  B.,  M.,  a  witness  of 
A.,  since  deceased,  was  examined  under  a  com- 
mission. In  a  second  ejectment.  Doe  d.  H.  v.  P., 
to  recover  the  same  property,  it  was  proved  that 
before  the  examination  R.  agreed  to  defend  the 
former  ejectment  for  P.  4 — Held,  that  on  the  trial 
of  the  second  ejectment  M.*s  deposition  was  re- 
ceivable in  evidence  for  P.,  as  the  two  ejectments 
were  substantially  between  the  same  parties,  and 
that  it  need  not  be  shewn  that  at  the  time  of  the 
examination  H.  knew  that  B.  was  defending  for 
P.    Doe  d.  IMin  v.  Potoell,  3  C.  &  K.  323. 

Petition  of  Sight.] — On  a  petition  of 

right  a  commission  issued  and  an  inquisition  was 
thereupon  found  and  returned  into  chancery. 
Before  any  further  proceeding  the  suppliant  filed 
a  bill  against  the  attorney-general  to  perpetoate 
testimony,  reciting  the  petition.  A  commission 
to  examine  witnesses  issued  thereupon.  The 
suppliant  proposed  to  the  crown  to  join  in  the 
commission,  but  the  crown  did  not  consent  and 
the  commission  issued  ex  parte.  The  crown 
having  traversed  the  inquisition,  and  the  record 
being  sent  into  the  Queen*s  Bench  : — Held,  that 
depositions    taken    under   the    commission    to 
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examine  witnesses  were  admissible  on  behalf  of 
the  sappiiaut,  where  the  deponents  were  without 
the  jurisdiction  of  the  court.  De  Bode's  {^Banm) 
4;aite,  8  Q.  Ji.  208. 

On  Proof  of  Abtence  of  Witneis.] — In  order 
to  let  in  the  depositions  of  a  witness  examined 
on  interrogatories,  his  absence  must  be  shewn  by 
some  one  who  can  speak  to  the  fact  of  his  own 
knowledge.  Robiwimi  v.  MarkU,  2  M.  &  Bob. 
375  J  S.  P.,  Proctor  v.  Laimmi,  7  C.  &  P.  629. 


Proof  of  Sailing.] — It  will  not  be  suffi- 


cient to  prove,  that  on  the  evening  before  the 
trial  the  witness  was,  with  his  luggage,  on  board 
a  ship  bound  for  Monti-eal,  the  ship  being  then 
three-quarters  of  a  mile  below  Gravesend,  wait- 
ing for  the  captain  to  come  on  board.  (Jar- 
rutJurs  V.  Oraiuim,  Car.  &  M.  5. 

But  proof  by  a  person  that  he  had  prepared  the 
witness's  outfit  for  Australia,  and  had  seen  him 
jstart  by  the  Blackwall  railway  to  go  on  board  the 
Asia,  which  lay  at  Gravesend,  ^und  for  Aus- 
tralia, and  that  he  had  received  a  letter  from  the 
witness  from  Sheemess,  and  another  from  Ply- 
mouth, at  both  of  which  places  the  Asia  had  put 
in,  is  sufficient  for  this  purpose,  as  being  evidence 
that  his  voyage  had  been  commenced.  Varicas 
V.  FrefU'hy  2  C.  &  K.  1008. 


When  Driven  Back.] — Where,  by  a  rule 


of  court,  a  witness  was  examined  upon  interro- 
^tories,  on  the  ground  of  his  being  about  to 
leave  the  kingdom,  his  depositions  might  be 
read,  if  he  had  actually  sailed,  though  the  vessel 
had  been  driven  back  into  port  by  contrary  winds. 
Ward  V.  Wclla,  1  Taunt.  4G1 ;  S,  P.,  Fomick  v. 
Agar,  (>  Esp.  92. 

Katore  of  Voyage.] — A  party  was  not 


entitled  to  read  a  deposition  taken  upon  interro 
^tories,  upon  proof  that  the  witness  was  a  sea- 
faring man,  and  that  he  lately  belonged  to  a 
vessel  in  the  Thames ;  he  must  likewise  have 
have  shewn  of  what  nature  the  vessel  was,  and 
whither  bound,  or  that  inquiry  had  been  made 
for  the  witness.  Falconer  v.  Ilaimon,  1  Camp, 
171. 


Whether  Permanent — On  proof  of  Siok- 


neee  or  Infirmity  of  Witness.]— The  1  Will.  4,  c 
22,8.  10,  which  requires,  before  depositions  taken 
under  it  can  be  read  in  evidence,  that  it  should 
appear  to  the  satisfaction  of  the  judge  that  the 
deponent  is  unable  from  permanent  sickness  to 
attend  the  trial,  does  not  mean  that  the  sick- 
ness should  be  incurable,  but  that  it  should  be 
of  that  degree  of  permanency  as  to  make  it  last 
beyond  the  then  impending  trial.  Beanfort 
(^Duke)  V.  Crawshay,  1  L.  B.,  C.  P.  699  ;  35  L.  J., 
C.  P.  342 ;  12  Jur.,  N.  S.  709  j  14  L.  T.  729  ;  14 
W.  B.  989  ;  1  H.  &  B.  638. 

The  decision  of  the  judge  at  the  trial,  that  the 
deponent  whose  deposition  has  been  taken  is  un- 
able from  permanent  sickness  to  attend  the  trial, 
is  subject  to  review  by  the  court,  but  the  court 
will  not  exercise  such  jurisdiction  unless  satis- 
fied that  the  judge  has  been  misled  by  a  fraudu- 
lent representation,  or  that  injustice  would 
otherwise  be  done.    lb. 

Quaere,  whether  ah  affidavit  of  a  medical  man 
is  admissible  to  satisfy  the  judge  as  to  the  illness 
of  the  witness.    2b. 

Qusere,  whether  pregnancy  and  imminent  de- 


livery be  a  cause  for  the  examination  of  a  wit- 
ness by  the  prothouotary  tinder  1  Will.  4,  c.  22,  as 
a  permanent  sickness  or  infirmity  in  the  contem  - 
plation  of  the  statute.  Abraham  v.  Norto^n^  1 
D.  P.  C.  266  ;  1  M.  &  Scott,  384  ;  8,  C,  nom. 
AbraJtam  v.  Is^etotvn,  8  Bing.  274. 

If  so,  itf  must  be  shewn  by  affidavits  of  compe- 
tent persons,  that  the  delivery  will  probably 
happen  about  the  time  fixed  for  the  trial  of  the 
cause.  lb,  S,  P,  Davis  v.  Lowndes^  6  Scott, 
738  ;  Po^nd  v.  Dimes,  3  M.  &  Scott,  161. 

A  will  purported  to  have  been  executed  in  the 
presence  of  two  attesting  witnesses.  One  was 
abroad  and  the  other  in  England.  The  executors 
who  propounded  the  will  applied  for  a  commis- 
sion for  the  examination  &  bene  esse,  of  the 
second  attesting  witness,  who  was  resident  in 
London.  The  affidavit  alleged  no  physical  in- 
fiimity,  but  described  him  as  an  elderly  person. 
The  court  ordered  the  commission  to  issue,  but 
intimated  that  if  it  was  pi-uposed  at  the  trial  to 
read  the  evidence  taken  under  it,  strict  proof  of 
inability  to  produce  the  witness  would  be  re- 
quired. Mcpherson  v.  Pamell,  40  L.  J.  P.  30  ; 
24L.  T.  742;  19W.  B.  784. 

11.  Costs. 

Defendant's  Commission— Verdict] — ^^Vhere  a 
commission  issued  at  the  instance  of  a  defendant 
for  the  examination  of  a  witness  abroad,  and  he 
obtained  a  verdict : — Held,  that  he  was  not  en- 
titled to  the  costs  of  the  commission.  Brydges 
V.  Fishi^,  1  Scott,  485  ;  1  Bing.,  N.  C.  510 ;  1 
Hodges,  36. 

Irregnlarity.] — An  order  and  commission  to 
examine  a  witness  residing  out  of  the  jurisdic- 
tion did  not  specify  the  time  or  place  of  exami- 
nation : — Held,  on  motion  to  review  the  taxation, 
that  the  master  acted  rightly  in  allowing  these 
costs,  as  the  defect  was  an  irregulaiity  merely, 
which  the  opposite  party  had,  by  cross-examin- 
ing the  witnesss,  waived.  Ilowkins  v.  Baldwin, 
2  L.,  M.  &  P.  250  ;  16  Q.  B.  375  ;  20  L.  J.,  Q.  B. 
198  ;  15  Jut.  749. 

Kot  Used.] — ^A  witness  was  examined  on  inter- 
rogatories, but  his  examination  was  not  used  at 
the  trial: — Held,  that  the  costs  thereof  were 
properly  disallowed.  Curling  v.  Robertson,  8 
Scott,  N.  B.  288 ;  2  D.  &  L.  307  ;  7  M.  &  G.  525  ; 
13L.J.,C.  P.  169. 

If  a  witness  is  so  old  and  infirm  that  it  is  a 
prudent  course  to  take  his  examination,  but  he 
is  afterwards  able  to  attend  the  trial,  the  plain- 
tiff may  be  allowed  the  costs  of  the  commission, 
as  well  as  the  costs  of  the  witness's  attendance 
at  the  trial.  Beavfort  (^Duke)  v.  Ashbui*nham 
(^EarV),  13  C.  B.,N.  S.  598  ;  32  L.  J.,  C.  P.  97  ;  9 
Jur.,  N.  S.  822  ;  7  L.  T.,  710  ;  11  W.  B.  267. 
,  A  commission  was  taken  out  by  the  defendant 
to  examine  a  witness  at  Paris.  At  the  trial,  the 
plaintifTs  counsel  abandoned  that  part  of  his 
I  case  to  which  the  evidence  under  the  commission 
!  applied,  and  the  defendant  had  a  verdict  on  that 
issue  : — Held,  that  he  was  entitled  to  the  costs  of 
the  commission.  Jewell  v.  Parr,  17  C.  B.  636  ; 
25  L.  J.,  C.  P.  179. 

Where  Kew  Trials.]— A.  sued  B.  upon  two 
bills  of  exchange  and  a  promissory  note,  and  ob- 
tained a  verdict,  subject  to  a  bill  of  exceptions. 
A  venire  de  novo  was  awarded,  and  upon  the 
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second  trial  the  evidence  obtained  by  B.  under  a 
commission  to  Paris,  induced  A.  to  abandon  the 
second  bill,  and  he  had  a  verdict  on  the  other 
bill  and  the  note,  subject  to  a  second  bill  of  ex- 
ceptions. Proceedings  were  afterwards  instituted 
in  chancery,  which  resulted  in  a  decree  that  the 
bill  of  exceptions  should  be  abandoned,  and  the 
second  bill  given  up  to  6.,  and  the  cause  retried, 
striking  out  the  count  u]X)n  that  bill.  Upon  that 
trial  B.  succeeded  : — Held,  that,  on  the  taxation 
of  the  costs,  B.  was  not  entitled  to  the  costs  of 
the  commission  as  costs  in  the  cause,  the  evi- 
dence taken  thereunder  not  being  applicable  to 
any  part  of  the  record  as  it  then  stood.  Jewell 
V.  Parr,  2  C.  B.,  N.  S.  809. 

When  Costs  in  Cause.] — The  costs  of  executing 
a  commission  in  a  foreign  country,  under  1  Will. 
4,  c.  22,  s.  4,  are  costs  in  the  cause,  unless  some 
special  ground  is  laid  for  ordering  otherwise. 
Priiice  V,  Samo,  4  D.  P.  C.  5. 

A  mandamus  gi-auted  to  examine  a  defendant 
in  India,  on  his  own  behalf,  he  being  an  officer 
who  had  left  England  after  action  brought,  to 
return  to  his  regiment.  The  costs  in  such  cases 
will  be  costs  in  the  cause,  except  under  special 
circumstances.  Bninton  v.  Ilaray^  10  W.  R.  562. 

The  costs  of  taking  the  evidence  of  a  witness 
under  the  1  Will.  4,  c.  22,  s.  4,  cannot  be  allowed 
to  the  party  taking  it  as  costs  in  the  cause,  un- 
less the  deposition  has  been  used  at  the  trial  by 
the  party  taking  it,  RitUry  v.  Suftim,  1  H.  &  C. 
741  ;  32  L.  J.,  Ex.  122  ;  9  Jnr.,  N.  S.  358  ;  7  L. 
T.  693  ;  11  W.  R.  314. 

Biieretlon  of  Master.] — It  is  a  question  for  the 
discretion  of  the  master,  in  each  particular  case, 
w^hcthcr  the  expenses  of  witnesses  brought  from 
abroad  should  be  allowed  on  taxation :  the  1 
Will.  4,  c.  22,  for  the  examination  of  witnesses  on 
interrogatories  has  made  no  alteration  in  this  re- 
spect. M" Alpine  v.  Poles,  1  C.  &  M.  795  ;  3  Tyr. 
871  ;  2  D.  P.  C.  2929. 

The  piaster  having  allowed  a  large  sum  for 
costs  incurred  in  the  execution  of  a  commission 
for  the  examination  of  witnesses  in  India,  with- 
out exercising  any  discretion  as  to  the  propriety 
of  the  particular  charges,  the  court  directed  him  to 
review  his  taxation.  Stewart  v.  Steele,  4  C.  B.  460. 

Connsel   on   Ezecntion  of    CommUiionB.] — 

Though  the  increased  expenses  occasioned  by 
sending  out  counsel  to  act  as  commissioner  in 
taking  evidence  abroad  will  not  generally  be 
allowed,  yet  it  may  be  allowable  under  the  cir- 
cumstances of  a  particular  case  ;  and  if  the 
master  has  used  his  discretion  the  court  will  not 
interfere  unless  it  sees  he  is  clearly  wrong. 
Ygl&sia«  v.  Royal  Exchange  Astv ranee  (^Corpo- 
rati^yn  of),  5  L.  R.,  C.  P.  141  ;  39  L.  J.,  C.  P. 
173  ;  22  L.  T.  269  ;  18  W.  R.  381. 

But  to  entitle  a  successful  party  to  the  costs  of 
counscrs  attendance  on  a  commission  abroad, 
si>ccial  circumstances  must  be  shewn  for  such  at- 
tendance. Lecocq  v.  South' Eoitt em  Railway 
rompany,!^. k  S.415  ;  14L.  T. 401 ;  14  W.R.  649. 

Solicitor.] — AVliere  a  commission  has  been  is- 
sued to  examine  witnesses  abroad,  the  court  will 
not  interfere  with  the  discretion  of  the  master  in 
granting  or  refusing  the  costs  of  an  attorney  to 
attend  the  commission.  Corru-t  v.  Dempxey,  1 
D.,  N.  S.  422  ;  6  Jur.  86  ;  S.  P,, Potter  y.litniltifi, 
4  L.  R.,  C.  P.  76  ;  38  L.  J.,  C.  P.  130  j  19  L.  T.  383. 


Production  after  Koticeof  Crou-ezaminatioii.] 

— See  eases,  post,  col.  1515. 

VIII.    EVIDENCE  ON  AFFIDAVIT. 
1.  Befobe  whom  Taken. 

a.  Commissioners  in  Kngland. 

Authority  Apparent] — ^The  court  will  not  re- 
ceive an  affidavit  unless  it  distinctly  appears  to 
have  been  sworn  before  a  party  competent  to 
take  it.  Reg,  v.  Bloxham,  6  Q.  B.  528 ;  14  L.  J., 
Q.  B.  12. 

The  taking  of  an  affidavit  is  a  ministerial  not  a 
judicial  act.  Kerr  v.  Ailsa  (^Jdarqvis),  1  Maoq., 
H.  L.  Cas.  736. 

No  affidavit  can  be  used  on  an  application  for 
a  new  trial,  unless  sworn  before  a  commissioner 
of  the  court  in  which  it  is  to  be  used.  Blakeley 
V.  Aheles,  11  Jur.,  N.  S.  325  ;  11  L.  T.  716. 

On  the  trial  of  an  indictment  for  peijnry,  as- 
signed on  an  affidavit  sworn  in  the  Queen's 
Bench,  proof  of  the  defendant's  signature  to  the 
affidavit,  and  proof  that  under  a  jurat  "sworn  in 
open  court  at  Westminster  Hall,  on  the  10th  day 
6f  June,  1846,"  the  words  "  by  the  court,"  are  in 
the  hand^iTiting  of  one  of  the  masters  of  the 
court,  is  sufficient  evidence  of  the  swearing  of 
the  affidavit  in  the  Queen^s  Bench,  without  any 
further  proof  that  the  master  was  in  court  when 
the  affidavit  was  sworn.  Reg,  v.  Turner,  2  C.  & 
K.  732. 

An  affidavit  of  the  acknowledgment  of  bail  is 
properly  sworn  before  a  commissioner,  for  the 
purpose  of  taking  bail.    Anon.,  2  Y.  &  J.  101. 

An  affidavit  sworn  before  a  commissioner  act- 
ing as  such,  is  admissible  vrithout  proof  of  the 
commission.    Rex  v.  Howard,  1  M.  &  Rob.  187. 

Title.  ^ — It  is  no  objection  to  an  affidavit  that 
it  is  not  mtitled  "in  the  King's  Bench,"  or  that  it 
appears  to  have  been  taken  before  "A.  B.,  a  com- 
missioner, &c.,"  without  adding  "  of  the  court  of 
K.  B.,"  if  in  fact  he  was  a  commissioner  of  that 
court.  Kennet  and  Avon  Canal  Company  v. 
Jones,  7  T.  R.  451. 

Under  11  Oeo.  4  and  1  Will.  4,  c.  70,  t.  4.] — 

The  swearing  of  an  affidavit  of  debt  is  "  a  busi- 
ness depending  in  court,"  within  this  section, 
over  which  the  judges  of  all  the  courts  have  a 
jurisdiction  in  common.  Qr^n  r.  Taylor,  6  D. 
P.  C.  620 ;  4  Ring.  N.  C.  369;  6  Scott,  141 ;  2  Jur. 
805. 

Judicial  ITotice  of.]— The  court  will  not  take 
judicial  notice  of  who  are  its  commissionerB,  or 
inspect  the  list  to  see  if  A.  B.  is  one.  Frost  v. 
Hayward,  10  M.  &  W.  673  ;  2  D.  N.  S.  566  ;  12 
L.  J.,  Ex.  84  ;  6  Jur.  1045. 

Under  Bills  of  Sale  Actc.] — See  Bills  of  Sals. 

Solicitors'  Clerks.]— It  is  no  objection  to  the 
admissibility  of  an  affidavit  of  a  party  to  a  cause 
who  is  a  solicitor,  that  it  is  sworn  before  a  clerk 
in  the  employ  of  the  firm  of  which  such  party  is 
a  member,  such  clerk  being  duly  qualified  to  ad- 
minister oaths  in  chancery,  on  the  firm  not  being 
— ^but  the  to^Ti  agents  of  the  firm,  as  independent 
solicitors,  being — the  solicitors  on  the  record  for 
the  deposing  party.  Foster  v.  Harvey,  4  De  O., 
J.  &  S.  59. 

The    rule  which    forbids   the   admission    of 
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affidavits  sworn  before  the  solicitors  in  the  cause 
or  any  of  their  clerks  shonld  not  be  extended. 
Ih. 

The  rule  against  swearing  an  affidavit  before 
the  solicitor  conducting  proceedings  or  his  clerk, 
does  not  necessarily  extend  to  his  agent  to  get 
the  affidavit  sworn,  Oregg^  In  re,  and  Prance^ 
I/i  re,  9  L.  K.,  Eq.  137 ;  39  L.  J.,  Ch.  107 ;  23 
L.  T.  234  ;  18  W.  R.  589. 

An  affidavit  sworn  before  a  commissioner 
employed  as  clerk  to  the  attorney  in  a  cause,  in 
his  character  of  clerk  to  the  commissioners  for 
the  sale  of  the  land-tax,  is  good.  Goodtitle  d. 
Pye  V.  Badtitle,  8  T.  R.  688. 

An  affidavit  sworn  before  the  clerk  to  an  at- 
torney, who  makes  an  application  that  his  client 
may  be  admitted  as  a  party  to  a  cause,  is  not 
w^iUiin  the  prohibition  of  the  above  rule.  Doe 
d.  Grant  v.  Roe,  5  D.  P.  C.  409  ;  W.,  W.  &  D.  68. 


Partnen.] — In  an  action  in  the  Chan- 


cery Division,  the  plaintiff's  London  solicitors, 
who  were  his  only  solicitors  on  the  record,  em- 
ployed a  firm  who  were  his  country  solicitors  in 
getting  up  evidence.  This  business  was  done 
entirely  by  one  of  the  partners  in  the  country 
firm,  but  some  of  the  affidavits  filed  on  behalf  of 
theplaintiff  were  sworn  before  the  other  partner : 
— Meld,  that  such  affidavits  were  inadmissible. 
XoHhumherland  iDuhe')  v.  Todd,  7  Ch.  D.  777  ; 
47  L.  J.,  Ch.  343 ;  38  L.  T.  746  ;  26  W.  R. 
550. 

The  University  of  Cambridge  employed,  in 
making  a  claim  of  conusance,  T.,  an  attorney, 
who  had  been  appointed  attorney  to  the  uni- 
versity. M.,  an  attorney,  was  in  partnership 
with  T.,  but  was  not  attorney  to  the  university, 
and  had  taken  no  part  in  making  the  claim  of 
conusance  ;  it  did  not  appear  whether  or  not  he 
had  any  share  in  the  profits  of  the  proceeding. 
M.  and  T.  had  not  jointly  or  severally  been 
concerned  in  the  cause  of  which  conusance  was 
claimed : — Held,  no  objection  to  affidavits  in  sup- 
port of  the  claim  that  they  were  sworn  before 
M.,  who  was  a  commissioner.  Turner  v,  Batett, 
10  Q.  B.  292. 

Whether  Engaged  in  Cause.] — ^An  affidavit 
made  before  a  commissioner  or  an  attorney  who 
acts  as  the  attorney  of  the  defendant,  before  an 
appearance  is  entered,  cannot  be  used,  but  it 
must  be  clearly  shewn  that  he  acted  as  such 
attorney  at  the  time  of  taking  the  affidavit :  it  is 
not  sufficient  to  shew  that  he  is  so  at  the  time  of 
making  the  objection.    Kidde  v.  Darit,  5  D.  P. 

C.  568  ;  S.  -P.,  Beaumont  v.  Dean,  4  D.  P.  C. 
354. 

Such  an  objection  is  made  sufficiently  to  ap- 
pear by  the  general  declarations  of  the  party 
himself,  though  it  is  not  positively  stated  he 
was  the  attorney  at  the  time  the  affidavit  was 
sworn.  HaddoeU  v.  Williams,  1  W.,  W.  &  H. 
415  ;  7  D.  P.  C.  327. 

The  description  of  a  particular  attorney.,  as  the 
attorney  to  the  plaintiff,  in  a  declaration,  suffi- 
ciently shews  him  to  be  such  attorney,  in  order 
to  support  an  objection  that  the  affidavit  has 
been  sworn  before  him.    Doe  d.  Pryme  v.  Roe,  8 

D.  P.  C.  340. 

If  a  rule  is  obtained  on  affidavits  of  a  party, 
sworn  before  his  own  attorney  in  the  cause,  the 
court  will  discharge  it  with  costs.  HopJiinson  v. 
BueJdey,  8  Taunt.  74. 

An  affidavit  cannot  be  used  in  court  if  sworn 


before  a  commissioner  who  is  acting  in  the  matter 
as  attorney  for  the  applicant,  though  there  is  no 
action  pending,  and  no  attorney  on  the  record. 
Gray,  In  re,  1  B.  C.  C.  93  ;  21  L.  J.,  Q.  B. 
380. 

Attaohmenta.] — ^The  court  will  in  no  case 
issue  an  attachment  against  a  party  at  the  suit 
of  another,  where  the  affidavits  on  which  the 
motion  is  founded  are  sworn  before  the  agenta 
of  the  prosecutor.  Rex  v.  Wallace,  3  T.  R. 
403. 

The  rule  does  not  apply  to  proceedings  on  the 
crovm  side  of  the  court.  Reg,  v,  Mizen,  1  D.,  N. 
S.  865. 

b.  In  Ireland  or  Scotland. 

Evidence  of  Authority.] — ^The  chief  justice's 
clerk's  list  of  commissioners  is  conclusive  evi« 
dence  as  to  whether  a  particular  person  is  a 
commissioner  of  the  English  court  of  Common 
Pleas,  pursuant  to  3  &  4  Will.  4,  c.  42.  SJtarp  v.. 
Johnson,  2  Bing.,  N.  C.  246  ;  2  Scott,  407 ;  4;jD. 
P.  C.  324  ;  1  Hodges,  298. 

If  an  affidavit  in  a  cause  in  an  English  court  i» 
sworn  in  Ireland  before  one  who  is  not  a  com-^ 
missioner  of  the  English  courts,  the  signature  of 
such  peison  must  be  verified.    lb. 

Where  it  appears  from  the  jurat  of  an  affidavit 
that  it  was  sworn  before  a  commissioner  of  the 
court  of  Queen's  Bench  in  Ireland,  such  affidavit 
cannot  be  received  in  the  Queen's  Bench  in 
England.  Griffin  v.  SmitJi,  8  B.  P.  C.  490  j 
4  Jur.  413. 

The  courts,  by  the  courtesy  which  subsists 
between  the  two  countries,  take  judicial  notice 
that  so  great  an  officer  as  the  chief  justice  of  a 
superior  court  in  Ireland  is  competent  to  ad- 
minister an  oath,  and  therefore  will  be  satisfied 
with  a  mere  verification  of  his  handwriting. 
French  v.  Belleio,  1  M.  &  S.  302. 

Affidavits  sworn  before  a  justice  of  the  peace 
in  Scotland  are  admissible,  if  his  handwriting  is 
authenticated.  Tumhull  v.  Moreton,  1  Chit. 
463,  721. 

It  is  no  objection  to  an  affidavit  sworn  in 
Scotland,  that  it  is  taken  before  a  justice  of  the 
peace,  and  not  before  a  lord  of  session.  Watnim 
v.  Williamson,  1  D.  P.  C.  607. 

o.  Oi&cials  Abroad. 

Authority  of  Consul.]— The  6  Geo.  4,  c.  87» 
s.  20,  only  empowered  a  British  consul  abroad  to 
administer  such  oaths  and  take  such  affidavits  as 
might  be  administered  or  taken  before  a  justice 
of  the  peace  in  this  country  ;  and  an  affidavit  of 
service  of  a  rule  to  shew  cause,  sworn  before  a 
British  consul  in  Paris,  was  insufficient,  although 
it  was  suggested  that  a  magistrate  in  France  had 
no  power  to  administer  an  oath.  Williams  v. 
Welch,  3  D.  &  L.  367  ;  1  B.  C.  Rep.  71,  n. ;  16 
L.  J.,  Q.  B.  7  ;  9  Jur.  1078. 

Foreign  ConiuL] — Affidavits  having  been 
sworn  before  the  Imited  States  consul  at  Vera 
Cruz,  as  there  was  no  English  consul  or  diplo« 
matic  agent  there  : — Held,  that  the  court  had  no 
power  to  receive  them.  De  Salazar,  In  goods  of, 
21  W.  R.  776. 

Foreign  Magiitrates.] — The  courts  will  take 
cognizance  of  affidavits  sworn   before   foreign 
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magietratefi,  if  properly  anthcnticated  to  them. 
MiUmer  v.  Barnard j  7  T.  R.  261. 

Where  an  affidavit  in  a  proceeding  in  a  court 
here  is  made  in  a  foreign  country,  it  must  dis- 
tinctly appear  that  the  functionary  before  whom 
it  is  sworn  abroad  is  authorized  by  the  laws  of 
his  own  country  to  administer  an  oath.  Warren 
V.  Sioinburne^  9  Jur.  6 JO. 

Affidavits  in  an  English  suit  are  properly 
sworn  before  a  juge  de  paix  and  certain  other 
officials  in  Belgium  having  limited  jurisdiction 
within  the  district  where  such  affidavits  were 
sworn,  and  with  power  to  administer  oatlis  there 
only  for  certain  purposes.  Kevan  v.  Crawford^ 
45  \^  J.,  Ch.  658— C.  A. 

In  a  suit  in  which  infants  jointly  v^th  their 
mother  were  plaintiffs,  an  affidavit,  sworn  abi*oad, 
by  the  defendants,  not  before  a  British  consul  or 
Tice-consul,  as  required  by  15  &  16  Vict.  c.  86, 
s.  22,  but  before  the  burgermeister  of  the  town 
at  which  the  defendants  resided,  was  allowed, 
with  the  consent  of  the  mother,  to  be  filed.  Bell 
V,  Turner,  17  L.  R.,  Eq.  439  ;  22  W.  R.  391. 

Evidence  of  Authority.] — ^Where  an  affidavit 
had  been  sworn  in  Wisconsin,  in  the  United 
States  of  America,  a  certificate  of  the  clerk  of 
the  circuit  court  of  Walworth  County,  State  of 
Wisconsin,  was  held  sufficient  evidence  that  the 
official  before  whom  the  affidavit  was  sworn  had 
power  to  administer  an'H)ath.     O'jVcill  v.  Doran, 

10  Ir.  R.,  Eq.  187. 

The  court  will  judicially  notice  the  seal  on  a 
notarial  certificate  verifying  an  affidavit  sworn 
before  a  magistrate  abroad.     Cole  v.  Sherard, 

11  Ex.  482. 

Votary.] — The  court,  on  a  petition  under  the 
Trustee  Relief  Acts,  allowed  an  affidavit,  sworn 
in  the  United  States  of  America  before  a  notary 
public  instead  of  before  a  consul,  to  be  filed,  on 
the  solicitor  who  acted  for  all  parties  giving  a 
written  consent.    Lane,  In  re,  22  W.  R.  39. 

Affidavits  made  on  behalf  of  a  plaintiff,  sworn 
abroad  before  a  notary  at  a  place  a  considerable 
distance  from  the  residence  of  any  of  her  Ma- 
jesty's consuls,  were,  on  the  written  consent  of 
the  solicitor  for  the  defendant,  allowed  to  be 
filed.  Lyle  v.  Ellwood,  15  L.  R.,  Eq.  67  ;  42  L. 
J.,  Ch.  80  ;  27  L  T.  671 ;  21  W.  R.  69. 

Where  an  affidavit  sworn  before  a  notary  in 
foreign  parts  is  tendered,  it  must  appear  that 
none  of  the  British  authorities  authorized  by 
18  &  19  Vict  c.  42,  8.  2,  were  resident  in  such 
place.  Bernard,  In  goods  of,  2  S.  &  T,  489  ;  31 
L.  J.,  P.  83. 

Translation.]— It  is  no  objection  to  an  affidavit 
fiwom  before  a  native  court,  that  it  is  originally 
in  the  German  language,  if  it  is  translated,  and 
the  translation  verified  ^  and  the  oath  may  be 
administered  in  the  German  language  if  it  is 
translated  by  an  interpreter  to  the  deponent. 
Ikidy,  In  re,  6  D.  P.  C.  615. 

2.  By  Whom  Made. 

By  Markimen.]— When  affidavits  made  by 
marksmen  had  been  properly  read  over  to  them 
before  they  made  their  mark,  but  the  jurat, 
stating  that  they  had  been  so  read,  had  been 
omitted,  and  the  commissioner  after  the  deponent 
had  made  his  mark  refused  to  supply  the  omission, 
the  court,  on  the  refusal  of  the  clerk  of  records 


and  writs  to  file  the  affidavits  without  the  jurat, 
ordered  the  affidavits  to  be  filed  as  they  stood. 
Fernyhongh  v.  Xaylor,  23  W.  R.  228. 

If  the  jurat  of  an  affidavit  made  by  a  marks- 
man omits  to  state  that  he  made  his  mark,  it  is 
bad  ;  but  it  may  be  amended  without  re-swearing. 
Wilson  V.  Blakey,  9  D.  P.  C.  352  ;  5  Jur.  367. 

A  marksman  signed  an  affidavit  with  his  name 
at  length,  his  hand  having  been  guided  on  the 
occasion.  It  was  ordered  to  be  taken  off  the  file. 
V.  Christopher,  11  Sim.  409. 

The  practice  of  verifying  the  mark  of  a 
marksman  in  an  affidavit  sworn  in  America 
before  a  notary  public,  not  requiring,  as  in  this 
country,  the  notan^  to  insert  in  the  jurat  that 
'^  the  witness  saw  the  deponent  make  his  mark  :  '* 
— Held,  that  the  omission  of  these  words  was 
immaterial.  Savage  v.  Hutchinson,  24  L.  J., 
Ch.  232. 

By  Iniane  Persons.] — Before  an  affidavit  of  a 
person  suffering  from  mental  delusions,  and  in 
confinement  in  a  lunatic  asylum,  can  be  re* 
ceived,  his  mental  condition  must  first  be  ascer- 
tained by  preliminary  inquiry  before  the  court 
or  some  person  specially  delegated  for  that 
purpose ;  and  therefore  an  affidavit  by  a  person 
in  a  lunatic  asylum,  without  any  notice  in  the 
jurat  of  the  circumstances  under  which  or  the 
place  where  it  was  sworn,  was  ordered  to  be 
taken  off  the  file.  Spittle  v.  Waltim,  11  L.  R., 
Eq.  420;  40  L.  J.,  Ch.  368  ;  24  L.  T.  18  ;  19 
W.  R.  406. 

By  Foreignen.] — The  court  will  give  credit  to 
its  own  officers,  that  they  have  observed  all  proper 
forms  in  taking  affidavits.  Therefore,  where  a 
jurat  to  an  affi&vit  made  by  a  foreigner,  certified 
"  that  the  affidavit  was  interpreted  by  F.  C,  pro- 
fessor of  languages,  (he  having  first  sworn  that 
he  understood  the  French  and  English  languages,) 
to  the  deponent,  who  was  afterwards  sworn  to 
the  truth  thereof : " — Held,  that  the  jurat  was 
sufficient,  though  it  did  not  appear  thereby  that 
the  deponent  understood  the  language  in  which 
the  affidavit  was  interpreted,  or  that  the  inter- 
preter was  sworn  truly  to  interpret.  Hose  v. 
Sollw^'s,  6  D.  &  R.  514 ;  4  B.  &  C.  358 ;  iSL  -P., 
Marzetti  v.  Bu  Jovffroy  {Cointe),  1  D.  P.  C.  41. 


3.  FoBM  AND  Title. 
a.  Karnes  and  Description  of  Parties. 

Deeeriptions.] — In  affidavits  in  support  of  or 
against  a  rule,  as  well  the  christian  as  the  sur- 
names of  all  parties,  as  well  plaintiffs  as  defen- 
dants, must  be  inserted  in  the  title.  Fores  v. 
Diemar,  7  T.  R.  661  ;  2  East,  182 ;  S.  P.,  Aoel  v. 
,  1  Smith,  457  ;  Theobald  v.  Brame,  W.  W.  & 


D.  219 ;  Masters  v.  Carter,  4  D.  P.  C.  577 ;  1 
H.  &  W.  672. 

The  parties  should  be  described  as  "  plaintiff  " 
and  "  defendant."  Ilarris  v.  Griffiths,  4  D.  P.  C. 
289  ;  1  H.  &  W.  516. 

In  an  affidavit  made  by  a  defendant  in  a  cause 
in  support  of  a  rule  moved  for  by  him,  it  is  not 
necessary  for  him  expressly  to  swear  that  he  is 
the  defendant ;  it  wiU  be  sufficient  if  it  appears 
with  reasonable  certainty,  from  the  language  of 
the  affidavit,  that  he  is  so.  Loutreuil  v.  Philippe, 
1  B.  C.  Rep.  87  ;  10  Jur.  757. 

When  a  case  is  de  facto  in  the  Court  of  Queen^s 
Bench,  all  affidavits  should   be  intitled  in  the 
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names  of  the  parties.     Johnson  y.  Simpson,  1 
L.  T.  60. 

Causes.] — A  motion  on  behalf  of  the  same 
plaintiff  m  two  different  actions,  upon  the  same 
ground  of  application,  may  be  made  upon  one 
affidavit,  intitled  in  both  actions.  Pitt  v.  Evans, 
2  D.  P.  C.  226. 

An  affidavit  cannot  be  intitled  in  two  causes. 
Harper  v.  Mtnint,  2  Jur.  990. 

Wnere  a  rule  is  obtained  in  two  causes,  the 
affidavits  must  be  intitled  in  both  of  them, 
though  the  plaintiff  and  defendant  are  the  same 
in  both.     Citrry  v.  Wharton,  2  Scott,  436. 

The  title  of  affidavits  in  a  cause  should  pursue 
the  writ  of  summons.  Marshall  v.  Adatns,  2  Jur. 
944  ;  1  W.  W.  &  H.  296. 

An  affidavit  to  verify  a  plea  puis  darrein  con- 
tinuance, which  refers  to  the  plea  which  was 
intitled  in  the  cause,  is  sufficient  without  being 
itself  specially  intitled.    Prinee  v.  Nielwlson, 

1  Marsh.  70 ;  5  Taunt.  333. 

When  a  prohibition  is  applied  for,  the  affidavit 
of  the  applicant  ought  not  to  be  intitled  in  a 
cause,  but  ''  in  the  matter  of  an  action  "  in  the 
Inferior  court.  Wallace  v.  Allen,  10  L.  R.,  C.  P. 
607 ;  44  L.  J.,  C.  P.  351#  32  L.  T.  830  ;  23 
W.  R.  351. 

With  Statutory  Declaration.]— A  statu- 
tory declaration  not  intitled  in  a  cause  will  be 
filed  with  an  affidavit  intitled  in  the  cause,  veri- 
fying the  signatures  of  the  declarants.  Wliiting 
V.  liassett,  14  L.  R.,  Eq.  70 ;  41  J.,  Ch.  551. 

Kamei.]— Affidavits  must  be  intitled  «  A.  v.  B.'' 
and  not  "  B.  at  suit  of  A."    Richards  v.  Isaac, 

2  D.  P.  C.  710 ;  1  C,  M.  k  R.  136  ;  4  Tyr.  863. 
An  affidavit  intitled  in  the  name  of  the  plain- 
tiff against  "  B.  and  another,"  or  "  and  others," 
as  defendants,  is  defective,  as  it  should  have  de- 
scribed such  defendants.  Doe  d.  Spencer,  v. 
Want,  2  Moore,  722 ;  TJumkins  v.  Geach,  5 
D.  P.  C.  509. 

Where  an  action  has  been  brought  against  a 
defendant  by  the  initial  of  his  christian  name 
*'  W.,"  and  has  been  proceeded  in  to  execution  so 
intitled,  an  affidavit  in  support  of  an  application 
against  the  sheriff  for  not  returning  a  fi.  fa. 
cannot  be  read,  if  it  describes  the  defendant  by 
the  christian  name  of  "William."  Reg.  v.  Surrey 
CSJteriff^,  8  D.  P.  C.  510 ;  4  Jur.  669. 

An  affidavit,  intitled  "W.  W.,  carrying  on 
business  under  the  name  or  style  of  W.  T.  6c  Co., 
plaintiff,  and  C.  F.  defendant" — the  plaintiff 
having  so  described  himself  in  the  writ,  is 
sufficient.     White  v.  Feltham,  3  C.  B.  658. 

Where  a  defendant  was  described  in  the  writ 
as  "Frederick  C.  Prosser,"  an  affidavit  to  set 
aside  a  judgment  for  irregularity  intitled, "  Henry 
Bymes  r.  Frederick  Coidston  Prosser  "  (his  real 
name),  is  insufficient.  Symes  v.  Prosser,  16  M.  & 
W.  151  ;  3  D.  &  L.  49  ;  15  L.  J.,  Ex.  199. 

A  defendant  was  described  in  the  writ  as 
"W.  W.  Kilpin."  He  entered  an  appearance  as 
William  Wells  Kilpin,  sued  as  W.  W.  Kilpin.  In 
the  title  of  an  affidavit  he  was  described  as 
"  William  Wells  Kilpin  :  "—Held,  well  intitled. 
Lomax  v.  Kilpin,  16  M.  &  W.  94  ;  16  L.  J., 
Ex.  23. 

Where  a  defendant,  whose  name  was  J.  G., 
had  been  described  in  the  writ  as  H.  G.,  and  a 
person  named  H.  G.  had  appeared  : — Held,  that 
affidavits  were  rightly  intitled  "  B.  v,  J.  G.,  sued 


by  the  name  of  H.  G."  Belcher  v.  Goodered, 
4  C.  B.  472  ;  4  D.  &  L.  814  ;  16  L.  J.,  C.  P.  176. 

In  the  writ  and  declaration  the  cause  was  de- 
scribed as  "  T.  r.  S.  &  H."  They  appeared  under 
that  title,  and  pleaded  : — Held,  that  an  affidavit, 
on  which  a  rule  to  set  aside  a  judgment  was 
obtained,  was  incorrectly  intitled  **  T.  v,  S.  &  P., 
sued  as  H."  Tagg  v.  Simmons,  4  D.  &  L.  582  ; 
16  L.  J.,  Q.  B.  319. 

In  a  writ  the  plaintiff  described  the  defendant 
as  James  S.  Hodson  ;  he  entered  an  appearance 
as  James  Shirley  Hodson  ;  in  affidavits  to  set 
aside  an  interlocutory  judgment,  the  title  de- 
scribed him  as  James  Shirley  Hodson,  sued  as 
James  S.  Hodson  : — Held,  well  intitled.  Du7in 
V.  JI(tdson,  I  D.  &  L.  204  ;  7  Jur.  971  ;  S,  P., 
Jones  V.  Elridqe,  1  D.,  N.  S.  10 ;  4  Scott, 
N.  R.  751 ;  4  Iti.  &  G.  266  ;  Hodgson  v.  May, 
7  D.  &  L.  4  ;  18  L.  J.,  Q.  B.  249  ;  14  Jur.  653. 

A  rule  nisi  for  a  commission  to  examine  wit- 
nesses was  obtained  upon  an  affidavit  intitled  "  H. 
J.,  plaintiff,  and  G.  A.  F.  L.  Curzon,  commonly 
called  Viscount  Curzon,  defendant,"  the  title  of 
the  cause  being  '*H.  J.  r.  G.  A.  F.  L.  Howe, 
commonly  callS  Viscount  Curzon  : " — Held,  in- 
sufficient.   Joll  V.  Curzon  (^Lord),  5  C.  B.  205. 

A  rule  was  obtained  in  a  cause  of  B.  v.  D., 
calling  upon  A.  to  render  an  account  of  and  pay 
over  money  due  to  B.  ;  and  the  matters  of  this 
rule  were,  by  a  subsequent  rule,  referred  to  the 
master.  B.  afterwards  died.  A  rule  was 
then  obtained,  calling  upon  A.  to  shew  cause 
why  B.'s  executors  should  not  be  made  '^rties  to 
the  rules  instead  of  B.  This  rule,  and  the  affi- 
davits on  which  it  was  granted,  were  intitled, 
"  B.,  deceased,  v,  D."  Held,  a  fetal  objection, 
there  being  no  such  cause  as  "  B.,  deceased,  v, 
D."  Bland  v.  Dast,  15  L.  J.,  Q.  B.  1  ;  10 
Jur.  8. 


*<  The  Elder."]— An  affidavit  on  which  a 


rule  was  founded,  was  intitled,  "  Between  J.  8., 
plaintiff,  and  G.  J.,  defendant."  An  affidavit  in 
answer  stated,  that  there  were  two  G.  J.'s,  and 
that  all  former  proceedings  in  the  cause  were 
intitled  "  J.  S.  v,  G.  J.  the  elder  :  "—Held, 
sufficient.  Singleton  v.  Johnson,  9  M.  &  W.  67  ; 
1  D.,  N.  S.  356  ;  5  Jur.  114. 

An  affidavit  by  one  of  the  parties  in  a  cause, 
to  whose  name  the  title  of  elder  was  not  added  : 
— Held,  nevertheless,  that  it  must  be  presumed 
to  be  that  of  the  elder.  Young  v.  Toung,  1  D., 
N.  S.  865 ;  6  Jur.  916. 

If  no  addition  is  given  to  the  surname  of  a 
party  in  the  title  of  an  affidavit,  it  will  be  as- 
sumed to  be  that  of  the  elder.    7^. 

But  an  affidavit  intitled  "  G.  S.  v.  W.  C.  the 
elder,"  sued  as  "  W.  C,"  the  cause  being  "  G.  S. 
r.  W.  C,"  is  badly  intitled.  Shrivipton  v. 
Carter,  3  D.  P.  C.  648. 

On  Change  of  Kamei.] — ^Where,  pending  an 
action  against  a  company,  the  name  of  the  com- 
pany is  changed  by  act  of  parliament,  and  a  mo- 
tion is  afterwards  made  in  such  action,  a  sug- 
gestion should  be  entered  of  the  change  of 
name  and  the  affidavits  intitled  in  the  new 
name.  Hihhlethtcaite  v.  Leeds  and  TJtirsk 
Railway  Company,  21  L.  J.,  Ex.  37  ;  15  Jur. 
1016. 

Surplusage.] — Intltling  an  affidavit  by  de- 
scribing the  plaintiff  as  **  gent.,  one,  &c."  he  not 
being  an  attorney,  does  not  vitiate  it,  but  the  d< 
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scription  may  be  rejected  as  surplusage.    Reeves 
V.  CriJtp,  6  M.  &  S.  274. 

So,  an  i^ldition  of  **  widow  "  in  the  title  of  a 
cause  is  not  necessary.  Miller  v.  Miller,  2  Scott, 
117. 

Idem  Sonant.] — An  omission  of  a  letter  in 
the  name  of  a  party  in  the  title  of  an  affidavit, 
the  word  being  idem  sonans,  is  no  ground  for 
discharging  a  rule  obtained  upon  such  affidavit. 
Oraff  V.  Coombejfj  10  C.  B.  72  ;  8,  P.,  Cooper  v. 
Tilly,  7  Jur.  679. 

Where  a  writ  of  summons  ran,  "  Baldwin  r. 
H.  W.  B.,"  appearance  was  entered  as  "  Henry 
William  B.,"  and  the  declaration  described  the 
defendant  as  "  Henry  William  B.,  sued  as  H.  W. 
B./'  the  court  admitted  an  affidavit  intitled 
"  Baldwin  r.  Hilary  John  B.,"  sued  as  Henry 
William  B.  as  the  identity  of  the  cause  suffi- 
ciently appeared  from  the  declaration.  Baldwin 
v.  Bauerman,  12  C.  B.  152  ;  21  L.  J.,  C.  P.  160  ; 
16  Jur.  892. 

Xala  Gnunmatioa.] — ^An  affidavit  in  a  cause 
in  which  A.,  suing  by  his  next  friend,  was  plain- 
tiff, intitled  the  cause  as  "  A.  suing  by  hrr  next 
friend  : " — Held,  an  immaterial  variance.  A  hro' 
hams  V.  Tauntm,  1  D.  &  L.  319  ;  7  Jur.  678. 

B«pr6s«ntatiye  Paitias.]  —  Where  a  party 
sues  or  is  sued  in  a  representative  character,  the 
{Ufidavits  in  the  cause  should  be  intitled  accord- 
ingly. Engler  v.  Twt/sden,  6  Scott,  580 ;  1  Am. 
269.     Bland  v.  Bax,  15  L.  J.,  Q.  B.  1 ;  10  Jur.  8. 

The  court  declined  to  act  upon  an  affidavit 
which  was  intitled  "  A.  v.  B.,"  executor,  &c.,  or 
administrator,  &c.,  without  specifying  the  party 
to  whom  he  was  executor  or  administrator. 
Clarke  v.  Martin,  3  D.  P.  C.  222 ;  Fletcher  v. 
Leehm^rc,  5  M.  &  G.  265  ;  2  D.,  N.  S.  848  ;  6 
Scott,  N.  R.  173  ;  12  L.  J.,  C.  P.  151. 

Affidavits  intitled  in  a  cause,  without  giving 
the  plaintiff  the  addition  of  "  assignee,"  cannot 
be  used  in  a  cause  where  he  sues  as  assignee. 
Wright  V.  Hunt,  1  D.  P.  C.  457 ;  8.  P.,  Steyner 
V.  CMtrell,  8  Taunt  377. 

'^PhiHips,  assignee,  &c.,*' is  an  irregular  mode 
of  describing  a  plaintiff.  Ph  illips  v.  Hutehinson, 
3  D.  P.  C.  20  ;  A  P.,  Casley  v.  Smith,  4  D.  P.  C. 
477. 

ConseqnenoM  of  non-oompliance  with  Bole.] 
— If  affidavits  which  require  a  title  are  put  in 
without,  the  court  cannot  take  any  notice  of 
them  though  the  counsel  on  the  other  side  do  not 
wish  to  take  the  objection.  Owen  v.  Hurd,  2 
T.  R.  644. 

AppHearing  to  oppose  a  rule  does  not  waive  an 
objection  to  the  form  of  an  affidavit  upon  which 
the  rule  was  obtained,  such  as  the  omission  of 
the  christian  name  of  one  of  the  parties  in  the 
title  of  the  cause.  Cloth  iery.  Ess,  H  M.  &  Scott, 
216  ;  2  P.  C.  731 ;  8.  P.,  Barham  v.  Lee,  2  D.  P. 
C.  779  ;  4  M.  &  Scott,  327. 

The  court  cannot  entertain  an  objection  patent 
on  a  proceeding  attached  to  an  affidavit  bnnging 
that  objection  before  the  court,  if  from  wrong 
intitling  the  affidavit  cannot  be  read.  Harris 
V.  Mathews,  4  D.  P.  C.  608. 

If  there  is  a  defect  in  intitling  affidavits 
produced  on  shewing  cause  against  a  rale,  the 
court  will  allow  the  rule  to  be  enlarged,  in 
order  that  the  title  may  be  amended.  Anderson 
v.  Ell,  3  D.  P.  C.  73. 


Where  a  rule  has  been  substantially  disposed 
of,  it  cannot  afterwards  be  objected  that  the 
affidavits  upon  which  the  rule  was  drawn  up 
are  not  correctly  intitled.  Viner  y.  Langton,  5 
D.  P.  C.  92. 


b.  Contents. 

i.   Certainty. 

What  Errors  Vitiate.]— Where  the  meaning 
is  plain,  mere  ungrammatical  construction  will 
not  Titiate.    Anon.  Lofft,  274. 

Nor  are  clerical  errors  and  bad  spelling  suffi- 
cient grounds  of  rejection.  Bromley  v.  Foster, 
1  Chit.  562. 

Such  as  **  defendant  "  instead  of  "  deponent,*' 
or  "  court  *'  instead  of  *'  office,"  where  the 
meaning  is  clear  ;  otherwise,  where  the  mistake 
leaves  the  meaning  doubtful.  An4m.  1  Chit. 
562,  n. 

An  affidavit  with  the  word  "  said,"  instead  of 
**  says  "  is  insufficient.  Jloworth  v.  Mnbbersty, 
3  D.  P.  C.  455. 

What  certainty  required.] — ^That  an  affidavit 
is  so  framed  that  perjury  could  not  be  so  as- 
signed thereon,  is  ardefect  not  to  be  cured  by 
waiver.     Watson  v.  Walker,  1  M.  &  Scott,  437. 

The  following  words,  "  and  deponent  further 
objects  *'  that  there  was  no  notice,  &c.,  are  bad, 
as  not  amounting  to  a  categorical  allegation. 
Jlrg.  V.  Manchester  Railway  Company,  3  N.  & 
P.  439  ;  2  Jur.  857. 

An  affidavit  in  support  of  a  rule  to  set  aside 
an  interlocutory  judgment  must  ^  state  in  ex- 
press terms  that  judgment  has  been  signed. 
Classey  v.  Drayton,  6  M.  &  AV.  17. 

It  is  sufficient  in  an  affidavit  of  service  of  a 
rule  to  swear  to  the  service  of  "  a  true,"  with- 
out adding  the  word  "  copy."  Rex  v.  Stafford 
QSJu^ff),  5  D.  P.  C.  238. 

An  affidavit  of  service  must  swear  to  the  ser- 
vice of  the  *'  nile  annexed,"  and  not  merely  of 
the  "  rule  in  this  cause,"    Fidlett  v.  BoHon,  4 

D.  P.  C.  282. 

To  make  a  rule  absolute,  on  no  cause  being 
shewn,  it  is  not  sufficient  that  a  de|X)ncnt  should 
swear  to  notice  of  the  rule  nisi  having  been 
left  at  the  dwelling-house  of  the  opposite  party 
in  his  absence,  with  a  person  who  afterwards 
told  the  deponent  that  she  had  delivered  the 
notice  ;  the  deponent  must  state  that  he  believes 
this  to  be  true.    Doe  v.  Hungate  v.  Roe,  4  A.  & 

E.  83,  n. 

Omitfion  of  **  Oath."]— The  omission  in  the 
formal  part  of  an  affidavit  of  the  words  *^  make 
oath  and,"  will  render  it  inadmissible.  Allen  v. 
Taylor,  10  L.  R.,  Eq.  52  ;  39  L.  J.,  Ch.  627  ;  22 
L.  T.  512. 

The  omission  of  the  word  "oath,"  or  some 
equivalent  expression,  is  not  cured  by  the  jurat 
representing  it  as  duly  sworn.  Doe  d.  Britton 
V.  Clark,  2  D.,  N.  S.  393  ;  12  L.  J.,  Q.  B.  69 ;  7 
Jur.  327. 

An  affidavit  omitting  the  word  "  oath  **  is  bad. 
outer  V.  Price,  3  D.  P.  C.  261. 


Ol^ootion  after  Piling.] — In  an  affidavit  the 
wor<&  "  severally  make  oath  and  say "  were 
omitted  by  mistake : — Held,  that  the  affidavit 
could  not  be  objected  to  on  that  ground  after  it 
had  been  filed.  Torkington,  Ex  parte,  Torking^ 
tim,  In  re,  9  L.  R.,  Ch.  298  ;  22  W.  R,  602. 
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Sumfl  of  Money.] — Suns  of  money  ought  to  be 
written  in  words  at  full  length  and  not  in  figures. 
Crook  V.  Crook,  24  L.  J.,  Ch.  604  ;  1  Jur.,  N.  S. 
654. 

In  an  affidavit  made  upon  payment  of  money 
into  court  under  the  Trustee  Belief  Act,  the  sum 
to  be  paid  in  must  be  expressed  in  words,  and 
not  in  figures.  MatU,  In  re,  34  L.  T.  647  ;  24 
W,  R.  701. 

Date.] — In  the  statement  of  a  particular  date, 
where  that  date  is  essential,  it  must  be  stated 
positively.     Mllles  v.  James,  1  D.  P.  C.  498. 

An  affidavit  in  support  of  a  motion  to  set 
aside  a  judgment,  stated  that  the  judgment  was 
signed  "  this  day  :  " — Held,  that  the  jurat  might 
be  looked  to  in  order  to  fix  the  date.  Holmes  y. 
Lmidon  and  South-Western  Bailway  Company, 
13  Q.  B.  211  ;  6  D.  &  L.  536  ;  18  L.  J.,  Q.  B.  87 ; 
13  Jur.  81. 

So  where  an  affidavit  stated  the  date  of  an 
event,  as  "the  19th  of  this  present  month  of 
January  : " — Held,  that  the  jurat  might  be 
looked  at  to  see  that  the  month  of  January, 
1849,  was  intended.  Cra\g  v.  Uoyd,  3  Ex.  232 ; 
6  D.  &  L.  487  ;  18  L.  J.,  Ex.  165  ;  20  L.  J.,  Q.  B.  89. 

Means  of  Knowledge.] — ^An  affirmation  not 
stating  the  affirmant's  means  of  knowledge  will 
not  be  received.    Fry  v.  Jamies,  4  Ir.  R.,  Eq.  265. 

Information  and  Belief.] — In  a  proceeding, 
which  in  form  is  interlocutory,  but  which 
really  decides  the  rights  of  parties,  evidence  on 
iuformation  and  belief  is  not  admissible.  Gil- 
hert  V.  Endean,  9  Ch.  D.  259 ;  39  L.  T.  404— 
C.A. 

Scandalous.] — If  an  affidavit  is  filed  contain- 
ing scandalous  statements,  the  court  can  act  in 
the  matter,  not  only  on  the  application  of  the 
aggrieved  party,  but  also  on  the  application  of 
any  party  to  the  action,  or  without  any  applica- 
tion at  all.  Crackn^'ll  v.  Janson,  11  Ch.  D.  1  ; 
48  L.  J.,  Ch.  168  ;  39  L.  T.  32  ;  27  W.  R.  65. 

ii.  Addition  and  Description  of  Deponent, 

When  Keceesary.]  —  The  addition  and  true 
place  of  abode  of  every  person  making  an  affi- 
davit shall  be  inserted  therein.  D' Argent  v. 
VirnrU,  1  East,  334. 

Affidavits  made  in  actions  by  a  plaintifE  or  a 
defendant  are  exempted  from  the  operation  of 
this  rule.  Shirer  v.  Walker,  2  M.  &  G.  917  ;  3 
Scott,  N.  R.  235 ;  9  D.  P.  C.  667 ;  S,  P.,  Angel 
V.  IJUer,  5  M.  &  W.  163  ;  Lawson  v.  Case,  1  C. 
M.  &  R.  481. 

An  affidavit  made  in  an  action  by  one  of  the 
parties  thereto,  who  is  described  in  the  affidavit 
as  plaintiff  or  defendant,  need  not  contain  the 
addition  or  residence  of  the  deponent.  Ilarte  v. 
JI*Oullagh,  5  Ir.  R.,  C.  L.  537: 

Description.] — On  an  application  to  appoint 
new  trustees  it  is  not  sufficient  to  describe  a 
person  making  an  affidavit  of  fitness  merely  as 
"  gentleman."  Orde,  In  re,  24  Ch.  D.  271  ;  52 
L.  J.,  Ch.  832  ;  49  L.  T.  430  ;  31  W.  R.  801— C.  A. 

Abode.] — ^An  affidavit  commencing  in  these 
teiins  ;  "  R.  J.,  late  of  the  city  of  W.,  victualler, 
but  now  of,  &c.,"  without  any  further  addition, 
13  sufficient.    Angel  v.  Ihlei;  5  M.  &  W.  163. 


A  foreigner,  whose  general  residence  is  abroad, 
and  who  only  landed  here  for  a  temporary  pur- 
pose, viz.,  to  make  an  affidavit,  may  properly 
describe  his  place  of  abode  to  be  in  his  own 
country,  and  not  at  the  place  where  the  affidavit 
was  sworn.    Bovhet  v.  Kittoe,  3  East,  164. 

A  description,  as  ^  late  "  of  a  place,  is  not  suffi- 
cient.   Sedley  v.  White,  11  East,  528. 

But,  an  affidavit,  in  which  a  deponent  de- 
scribed himself  as  "  late  of  Tyrone,  in  the  county 
of  Tyrone,  in  Ireland,  but  now  in  Dublin  Castle," 
is  sufficient.  Stuart  v.  Gaveman,  1  H.  &  W, 
699. 

But  where  a  deponent  had  been  a  few  days 
before  discharged  out  of  prison,  but,  by  permis- 
sion, had  continued  to  lodge  there  at  night, 
having  no  other  place  of  residence,  his  describ- 
ing himself  bond,  fide  as  ^'  late "  of  such  prison, 
was  sufficient.    lb, 

"  Agent.'n — ^A  deponent  who  describes  himself 
as  **  agent  of  the  above-named  plaintiff  (or  de- 
fendant) in  this  cause,"  is  sufficient.  Luxford 
V.  Grooffibridge,  2  D.,  N.  S.  332  ;  12  L.  J.,  Q.  B. 
99  ;  7  Jur.  87  ;  S,  P,,  Mathewson  v.  Baistoic,  3 
D.  &  L.  327  ;  15  L.  J.,  Q.  B.  40. 

"  Clerk."]— But  "  H.  B.,  clerk  to  to  the  above- 
named  defendant,"  is  not.  Elton  v.  Martindale, 
5  D.  &  L.  248  ;  S.  P.,  Daniels  v.  May,  5  D.  P. 

C.  83.  "^ 

A  deponent's  addition  is  not  sufficiently  stated 
by  styling  him  "  articled  clerk,"  without-  saying 
to  whom,  or  in  what  profession.  Beg,  v.  Beere, 
4Q.  B.  211;  3G.  &D.  660. 

So  where  a  deponent  was  described  as  M.  B., 
clerk  8.  N.  (the  word  "  to  "  being  omitted)  :— 
Held,  insufficient.  Shukespear  v.  Willan,  19  L.  J., 
Ex.  184  ;  14  Jur.  92. 

Besidence,  what  ehould   be  Btated.] — 

In  an  affidavit  by  an  attorney's  clerk,  it  is  un- 
necessary for  him  to  state  his  owti  residence,  if 
he  states  that  of  his  master.  Strike  v.  BUm- 
chard,  5  D.  P.  C.  216  ;  2  H.  &  W.  329  ;  S,  P„ 
Cooper  V.  Folkes  or  Folks,  2  Scott,  N.  R.  200  ;  1 
M.  &  G.  942  ;  9  D.  P.  C.  46. 

Therefore  *' A.  B.,  clerk  to  Mr.  K.,  73,  Basing- 
hall-street,"  is  sufficient.  Allen  v.  Thompsan,  2 
Jur.,  N.  S.  451. 

So,  the  residence  of  an  attorney's  clerk  need 
not  bp  given  in  an  affidavit  made  by  him  jointly 
with  his  master,  in  which  the  residence  of  the 
latter  is  stated.    Bottomley  v.  Bellehamher,  4 

D.  P.  C.  26  ;  1  H.  &  W.  362. 

A  deponent  described  himself  as  S.,  "  clerk  to 

E.  J.,  Esq.,  barrister-at-law,  and  assessor  of  the 
court  of  passage  at  the  borough  of  L. : " — Held, 
insufficient,  for  not  stating  his  place  of  residence. 
Winch  V.  WUliam^,  12  C.  B.  416 ;  21  L.  J.,  C.  P. 
216  ;  16  Jur.  936. 

OmiMions  may  be  Waived.] — The  omission  of 
a  deponent's  addition  in  an  affidavit  constitutes 
an  irregularity  only,  and  may  be  waived.  King, 
Expaxte,  7  L.  R.,  C.  P.  74  ;  41  L.  J.,  C.  P.  59  ; 
26  L.  T.  936  ;  20  W.  R.  316. 

When  a  rule  nisi  had  been  obtained  to  strike 
two  attorneys  in  partnership  off  the  rolls,  and 
on  shewing  cause  against  the  rule,  they  appeared 
separately,  and  counsel  for  one  took  objection  to 
the  affidavit  on  which  the  rule  had  been  ob- 
tained, on  the  ground  that  it  did  not  give  the 
deponent's  addition,  but  counsel  for  the  other 
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waived  the  objection  so  far  as  his  client  was 
concerned  : — Held,  that  though  the  rule  must  be 
quashed  so  far  as  it  related  to  the  one,  counsel 
for  the  other  might  proceed  to  shew  cause 
against  the  rule  so  far  as  it  concerned  his  client. 
Jb. 

Eflbct  of  Omission.]  —  The  omission  of  the 
addition  is  an  irregularity  merely,  and  the  party 
seeking  to  take  advantage  of  it  must  come  to  the 
court  within  a  reasonable  time.  Sttymenr  v. 
Maddux,  1  L.,  M.  k  P.  543  ;  16  Jur.  029. 

A  reasonable  time  dates  from  the  time  when 
the  party  complaining  of  the  irregularity  had 
the  means  of  knowing  it ;  although,  in  point  of 
fact,  he  did  not  know  of  it  till  a&rwards.    II, 

If  an  affidavit  is  joint,  an  objection  to  the  de- 
scription of  one  of  the  deponents  does  not  render 
the  statements  of  the  other  inadmissible.  Ed- 
monds,  Ex  parte,  5  D.  P.  C.  702  ;  W.,  W.  &  D. 
369  ;  1  Jur.  515  ;  A  P.,  Natlutn  v.  Cohen,  3  D.  P. 
C.  370;  IH.  &W.  107. 

Where,  in  an  affidavit  to  found  a  motion,  the 
addition  of  a  deponent  is  omitted,  the  court  will 
not  inquire  whether  the  facts  sworn  to  by  a  co- 
depoueut  are  sufficient  to  support  the  application. 
liex  V.  Caernarvon  (^Justices),  5  N.  &  M.  364, 

iii.  Signature, 

Proof  of.] — An  affidavit  cannot  be  used  as 
evidence  even  against  him  by  whom  it  is  sworn, 
without  proof  of  the  handwriting.  Barnes  v. 
Parker,  15  L.  T.  218. 

An  affidavit  described  a  deponent  as  *^  Edward 
Charles  Pownall ; "  the  signature  at  the  end 
was  **  Charles  E.  Pownall : " — Held  no  objection. 
Ifands  V.  Clements,  11  M.  &  W.  816  ;  1  D.  &  L. 
379  ;  12  L.  J.,  Ex.  437  ;  7  Jur.  658. 

An  affidavit  signed  by  a  deponent  in  some 
foreign  character,  which  is  illegible,  may  be  read 
in  court.  Kathan  v.  Cohen,  3  D.  P.  C.  378  ;  1 
H.  &  W.  107. 

Be-swearing.] — ^An  affidavit  re-sworn  need 
not  be  re-signed.  Liffin  v.  Piteher,  1  D.,  N.  S. 
767  ;  6  Jur.  537. 

Btatntory  DeeUrations.] — A  statutory  declara- 
tion not  intituled  in  a  cause  will  be  filed  with 
an  affidavit  intituled  in  the  cause  verifying  the 
signatures  of  the  declarants.  Whiting  v.  Pas- 
sett,  14  L.  R.,  Eq.  70  ;  41  L.  J.,  Ch.  551. 

4.  Jurat. 

ITames  of  soyoral  Deponents.] — The  rule  that 
the  names  of  the  several  parties  shall  be  written 
in  the  jurat,  applies  as  well  to  affidavits  sworn 
before  a  judge  as  to  those  sworn  before  a  com- 
missioner. Lti-ckingtim  v.  Atherton,  6  Scott,  N. 
R.  240 ;  2  D.,  N.  S.  904. 

The  rule  is  imperative.  Pardoe  v.  Trrrett,  6 
Scott,  N.  R.  273  ;  5  M.  &  G.  291  ;  2  D.,  N.  S. 
903  ;  12  L.  J.,  C.  P.  143  ;  7  Jur.  217. 

Where  a  rule  is  obtained  on  an  affidavit,  the 
jurat  of  which  is  defective  in  this  respect,  the 
court  will  discharge  the  rule  with  costs.  Cob- 
bett  V.  Oldjield,  4  D.  &  L.  492  ;  16  M.  &  W.  469 ; 
16  L.  J.,  Ex.  150. 

But  where  the  names  of  the  deponents  are 
omitted  in  the  jurat  through  the  inadvertence  of 
the  judge's  clerk,  it  will  be  amended  by  the 
direction  of  the  judge.  Smith,  Ex  parte,  2  D. 
P.  C.  607. 


Interlineations  and  Erasores,  avoiding.] — ^A 

line  drawn  through  two  lines  in  the  jurat,  leav- 
ing them,  however,  perfectly  legible,  is  an 
erasure,  though  the  omission  or  retention  of  the 
words  would  not  vary  the  sense.  Willianu  v. 
Clovgh,  1  A.  &  B.  376. 

The  jurat  is  not  vitiated  by  an  erasure  of 
words  which  form  no  necessary  part  of  the  jurat, 
and  might  be  separated  from  it  without  altering 
the  sense,  ir///*  v.  Dawson,  10  M.  &  W.  662  ;  2 
D.,  N.  S.  465  ;  12  L.  J.,  Ex.  24  ;  6  Jur.  1068. 

Part  of  the  jurat  was  written  on  one  side  of 
the  paper,  and  below  it  the  words  "  a  commis- 
sioner for  taking  affidavits  in  this  court "  were 
erased  ;  the  remainder  of  the  jurat  was  written 
on  the  other  side  of  the  paper  : — Held,  that  the 
affidavit  was  not  vitiated  thereby.    lb. 

If  the  words  "before  me,"  in  a  jurat  are 
struck  out,  and  the  words  "  by  the  court,"  intro- 
duced, it  is  not  an  objection.  Avstin  v.  Orange, 
4  D.  P.  C.  576  ;  1  H.  &  W.  670. 


As  to  Date.] — If  the  date  mentioned  in 


the  jurat  is  struck  out  with  a  pen,  and  the  right 
date  introduced,  it  is  an  erasure.  Chambers  v. 
Barnard,  9  D.  P.  C.  557. 

The  alteration  of  a  figure  in  the  date  in  the 
jurat,  by  writing  one  figure  over  another,  does 
not  constitute  an  erasure  or  interlineation. 
Ja4!ob  ▼.  Hungate,  3  D.  P.  C.  456. 

The  court  set  aside  an  order  for  better  par- 
ticulars of  set-off,  on  the  ground  that  the  plain- 
tiffs attorney's  clerk  had,  without  authority, 
altered  the  date  of  the  jurat  of  the  affidavit  on 
which  the  order  had  been  obtained.  Einnertg 
V.  Smith,  1  Ring.  N.  C.  649  ;  1  Scott,  743. 

Time  of  Swearing,] — An  affidavit  must  state 
in  the  jurat  the  day  on  which  it  was  sworn.  Doe 
d.  IUh',  1  Chit.  228. 

A  rule  obtained  on  an  affidavit,  the  jurat  of 
which  is  without  date,  will  be  discharged  with 
costs.  Blaekwell  v.  Allen,  7  M.  &W.  146  ;  S,  C, 
nom.  Blackmore  v.  Oldby,  4  Jur.  1137  ;  S,  P,, 
Ih'ost  V.  Hey  wood,  6  Jur.  1045. 

A  jurat  as  follows  :  "  Sworn  by  A.  R.,  at  my 
chambers,  Rolls'  Gardens,  Chancery  Lane,  dated 
the  24th  April.  E.  V.  W. :  "—Held  defective, 
for  not  stating  the  time  when  it  was  sworn. 
Lloyd,  In  re,  1  L.,  M.  &  P.  646  ;  15  Q.  R.  682  ; 
19  L.  J.,  Q.  R.  457  ;  14  Jur.  621. 

Rut  where  a  jurat  was  as  follows  :  "  Sworn  by 
A.  R.,  at  Glasgow,  in  the  county  of  Lanark,  in 
Scotland,  the  fifth  day  of  June,  One  thousand 
eight  hundred  and  fifty  years,  before  me, 
G.  R.  T.,  a  commissioner  for  Scotland,  for  taking 
affidavits  in  the  Court  of  Queen's  Rench  at 
Westminster  : " — Held,  that  the  date  and  the 
authority  of  the  commissioner  were  sufficiently 
stated.  Bell  v.  Port  of  London  Assurance  Com- 
pany,  1  L.,  M.  k  P.  691. 

In  the  jurat  the  day  of  the  month  was  omit- 
ted : — Held,  a  fatal  objection.  Brunswick 
(^Duke)  V.  Ilarmer,  1  L.,  M.  &  P.  506  ;  19  L.  J., 
Q.  R.  456  ;  4  Jur.  620  ;  S,  P.,  Wood  v.  Stephens, 
3  Moore,  236. 

The  jurat  of  an  affidavit  purported  to  be 
"sworn  in  Court  this  9th  day  of  November, 
1845  :  '*— Semble,  that  as  the  9th  of  November, 
1845,  was  a  Sunday,  the  jurat  was  defective. 
DiHi  d.  Williamson  v.  Bm-,  3  D.  &  L.  328. 

Befsrenoe.] — The  want  of  a  date  in  a 

I  jurat  is  not  cured  by  reference  to  It  in  another 
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affidavit,  "aa  an  affidavit  of  A.  B*,  sworn  on 
such  a  6aj."  Bruwtwiek  (^Dulte)  v.  Slowman,  8 
C.  B.  617  ;  7  D.  &  L.  251. 

Plaee  of  Bwearing.] — Affidavits  in  answer  to 
a  rule  sworn  niust  contain  in  the  jurat  the  place 
sworn,  otherwise  they  cannot  be  read.  Cass  v. 
CaM,  1  D.  &  L.  698  ;  13  L.  J.,  Q.  B.  62  ;  7  Jur. 
1087. 

A  jurat  which  stated  an  affidavit  to  have  been 
sworn  at  the  judge's  chambers,  in  the  county  of 
Middlesex,  was  sufficient.  Henisworth  v.  Brian, 
2  D.  &  L.  844  ;  1  C.  B.  131 ;  14  L,  J.,  C.  P.  134. 

An  affidavit  so  sworn  need  not  state  in  the 
jurat  that  it  was  sworn  before  the  judge.  Eni^ 
pey  V.  King,  2  D.  &  L.  376  ;  13  M.  &  W.  619  ;  14 
L.  J.,  Ex.  48  ;  8  Jur.  1034. 

So  an  affidavit,  intitled  in  a  superior  court, 
and  sworn  before  a  judge  of  that  court,  as  stated 
in  the  jurat  "  at  the  Central  Criminal  Court,  in 
the  city  of  London,"  is  sufficient.  Thomas  v. 
Stannawav,  2  D.  &  L.  Ill  ;  13  L.  J.,  Q.  B.  263. 

An  affidavit  intitled  "in  the  Exchequer"  is 
sufficient,  if  it  appears  to  have  been  sworn 
before  an  officer  of  the  plea  side  of  the  court. 
Hands  v.  CU}nents,  11  M.  &  W.  816  ;  1  D.  &  L. 
379. 

"  Sworn  in  Court  the  5th  day  of  November, 
1846,  before  E.  V.  W."  (the  judge's  signature), 
is  a  sufficient  jurat.  Thome  v.  Jackson,  3  C.  B. 
661. 

Where  an  affidavit  was  sworn  at  judge's  cham- 
bers, but  through  mistake  was  not  laid  before 
the  judge,  and  therefore  the  jurat  was  not  signed 
by  him : — Held,  irregular.  Bill  or  BeU  v. 
BamefU,  8  M.  &  W.  317  ;  9  D.  P.  C.  810  ;  5  Jur. 
510. 

The  place  of  swearing  an  affidavit  may  be 
stated  in  the  jurat  by  reference  to  the  place  in 
the  body  of  the  affidavit.  Grant  v.  i^,  8  D. 
P.  C.  234, 

Where  the  jurat  of  an  affidavit,  sworn  by  a 
person  confined  in  a  lunatic  asylum,  did  not 
state  the  place  where  it  was  sworn,  it  was 
ordered  to  be  taken  off  the  file.  Spittle  v. 
Walton,  11  L.  R.,  Eq.  420  ;  40  L.  J.,  Ch.  368  ; 
24  L.  T.  18  ;  19  W.  R.  405. 

Before  Commisiioners.] — The  jurat  of  an  affi- 
davit, sworn  before  a  commissioner  in  the  coun- 
try, must  state  him  to  be  a  commissioner. 
Uoioard  v.  Brown,  4  Ring.  893  ;  1  M.  &  P.  22. 

An  affidavit  intitled  in  the  proper  court,  and 
purporting  to  be  sworn  before  A.  B., "  a  commis- 
sioner, &c.,"  is  sufficient ;  the  jurat  need  not 
state  that  he  is  a  commissioner  for  taking  affi- 
davits in  that  court.  Burdekin  v.  Potter,  9  M. 
&  W.  13  ;  1  D.,  N.  S.  134  ;  5  Jur.  992  ;  S,  P„ 
Munden  v.  Brunswick  (^Duke),  4  C.  B.  321  ;  4 
D.  &  L.  807. 

It  was  objected  on  shewing  cause  against  a 
rule  nisi,  that  the  affidavits  were  in  the  jurat 
attested  thus  :  "  A.  B.,  commr.,"  instead  of  com- 
missioner written  in  full  ;  but  it  also  appearing, 
from  the  office  copy  of  the  affidavits  on  which 
the  rule  was  granted,  that  a  similar  abbreviation 
existed,  the  court  (as  the  office  copies  are  always 
copies  of  the  original)  discharged  the  rule  nisi 
on  the  objection  raised  against  the  affidavits  in 
shewing  cause.    Hill  v.  Royston,  7  Jur.  930. 

An  a^davit,  purporting  to  be  sworn  "  before 
H.  B.  by  commission,"  sufficiently  shews  that 
H.  B.  was  a  commissioner  for  taking  affidavits. 
Hopkins  V.  Pledger,  1  D.  &  L.  119  ;  12  L.  J., 


Q.  B.  313 ;  7  Jur.  941  ;  8.  P„  Fairhrass  v. 
Pettitt,  1  D.  &  L.  622 ;  12  M.  &  W.  453  ;  13 
L.  J.,  Ex.  121. 

An  affidavit  sworn  before  a  commissioner, 
omitting  in  the  jurat  the  words  **  before  me,"  is 
bad.  Oraham  v.  Inglehy,  1  Ex.  651  ;  5  D.  &  L. 
737  ;  8.  P.,  Reg.  v.  Norbury,  2  New  Sess.  Cas. 
344  ;  15  L.  J.,  Q.  a  264. 

Although  an  exhibit  is  annexed,  having  sub- 
scribed to  it  the  words  : — "  This  is  the  notice  re- 
ferred to  in  the  annexed  affidavit,  sworn  before 
me."  Reg,  v.  Bloxham,  6  Q.  B.  528  ;  2  D.  &  L. 
168  ;  1  New  Sess.  Cas.  370  ;  8  Jur.  1117. 

A  jurat  of  an  affidavit  sworn  before  a  commis- 
sioner, stating  it  to  have  been  received  "by 
virtue  of  a  commission  forth,"  and  omitting  the 
word  "issued,"  is  sufficient.  Daley  v.  Mahim, 
6  D.  P.  C.  192  ;  1  Jur.  798. 

An  affidavit  filed  with  a  bill  of  sale  was  in- 
titled  "  In  the  Queen's  Bench,"  and  the  person 
before  whom  it  was  sworn  described  himself  as 
"a  commissioner  ^or  taking  affidavits  in  the 
Exchequer  of  Pleas  at  Westminster:" — Held, 
sufficient ;  for  that  the  court  would  presume 
until  the  contrary  was  shewn  omnia  rite  esse 
acta,  and,  if  the  commissioner  had,  in  fact,  au- 
thority to  take  the  affidavit,  perjury  might  be 
assigned  on  it.  Cheney  v.  Court ois,  13  C.  B., 
N.  8.  643  ;  S2  L.  J.,  C.  P.  116  ;  9  Jur.,  N.  S. 
1057  ;  7  L.  T.  680 ;  8.  P.,  Bell  v.  Port  of  London 
Assurance  Company,  1  L.,  M.  &  P.  691. 


In  Bootlaad.] — ^An  affidavit  not  intitled 


in  any  court,  but  sworn  in  Scotland  before  a 
commissioner,  who  states  himself  to  be  a  com- 
missioner by  virtue  of  a  commission  from  the  ' 
courts  of  Common  Pleas  and  Exchequer,  is  suffi- 
cient. White  v.  Irving,  3  M.  &  W.  127  ;  5 
D.  P.  C.  289  ;  2  Gale,  230. 

In  Ireland.] — Where   an  affidavit  was 

sworn  in  Ireland,  before  a  commissioner  of  the 
Common  Pleas  and  Exchequer  : — Held,  that  the 
title  of  the  court  need  not  be  prefixed  to  the 
affidavit  when  sworn ;  but  that  the  affidavit 
might  be  taken  before  such  commissioner,  to  be 
afterwards  intitled  and  used  in  either  court. 
Perse  v.  Brow7iing,  1  M.  &  W.  362. 

TnHUiiitg  Alterations.]  —  A  commissioner 
need  not  put  his  initials  opposite  to  an  imma- 
terial  alteration  in  an  affidavit  sworn  before 
him.    Imeson,  In  re,  8  D.  P.  C.  661. 

Effect  of  Defective  Jurat] — There  is  no  in- 
flexible  practice  to  discharge  a  rule  with  costs  in 
all  cases  where  it  has  been  drawn  up  on  reading 
an  affidavit  with  a  defective  jurat.  Lloyd,  In 
re,  15  Q.  B.  612  ;  19  L.  J.,  Q.  B.  457. 

Where  a  rule  has  been  obtained  on  an  affi- 
davit which  is  defective,  in  not  having  a  proper 
jurat,  the  party  moving  cannot,  when  cause  ia 
shewn  and  the  objection  taken,  remove  the  effect 
of  it,  by  producing  a  fresh  affidavit  similar  ta 
the  fii^,  with  a  proper  jurat ;  the  proper  way  is 
to  re-swear  the  original  affidavit,  and  the  court 
will  enlarge  the  rule  for  that  purpose,  or  allow 
the  new  affidavit  to  be  filed.  Goodricke  v.  Tur^ 
lay,  4  D.  P.  C.  392  ;  2  C,  M.  &  R.  636  ;  1  T.  & 
G.  i46. 

5.  When  Stale. 
Bejection.] — The  court  will  not  reject  affi- 
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dayits  merely  upon  the  ground  of  their  stale- 
ness.  Wynfie  v.  Wynn^',  2  Scott,  N.  K.  615  ;  9 
D.  P.  C.  306  ;  5  Jur.  72. 

An  affidavit  more  than  a  year  old  cannot  be 
U8ed  on  moving  for  a  rule.  Burt  v.  Oweiij  1 
D.  P.  C.  691. 

Afterwards,  held  that  such  an  affidavit  may  be 
uiBcd  in  moving  for  a  rule,  unless  the  case  is  one 
in  which  the  lapse  of  time  affects  the  matters  of 
the  affidavit.  Doe  d.  Clarke  v.  Sfillwell,  3  N.  & 
P.  701  ;  1  W.,  W.  &  H.  532  ;  8  A.  &  E.  645  ;  2 
Jut.  691. 

An  affidavit  is  not  considered  stale  till  it  is  a 
year  old.  RamJtden  v.  Maugham,  4  D.  P.  C. 
403  ;  2  C,  M.  &  R.  643  ;  1  T.  &  G.  40. 

6.  Of  Merits. 

By  whom  to  be  made.] — ^An  affidavit  of  merits 
niust  appear  to  have  been  made  cither  by  the 
party  himself,  or  his  attorney  or  agent.  Morris 
V.  Ilunt,  1  Chit.  97 ;  8,.  /*.,  Rowhothani  v. 
Dupree,  5  D.  P.  C.  557. 

It  may  be  made  by  the  managing  clerk  to  the 
defendant's  attorney,  who  may  know  more  of 
the  cause  than  the  attorney  himself.  Anon,  1 
Smith,  61 ;  8,  P.,  JVeeson  v.  Whytoch,  3  Taunt. 
403. 

Or  by  some  person  who  has  had  such  a  con- 
nexion witli  the  cause  as  acquaints  him  with  the 
merits.    Rowbotham  v.  Duprfie,  5  D.  P.  C.  557. 

An  affidavit  by  the  London  agent  to  the 
country  attorney,  stating  that  he  believed,  from 
the  instructions  received  from  the  country  attor- 
ney, that  the  defendant  had  a  good  defence  to 
*  the  action  on  the  merits,  is  sufficient.  Schoficld 
V.  Hugginst,  3  D.  P.  C.  427  ;  8,  P.,  Johmon  v. 
Popplewell,  2  Tyr.  715. 

An  affidavit  of  merits,  sworn  by  the  manag- 
ing clerk  of  the  defendant,  must  state,  not 
merely  that  he  is  the  managing  clerk  generally, 
but  must  state  that  he  had  the  management  of 
the  particular  cause.  Doe  d.  FUh  v.  MDonnell, 
8  D.  P.  C.  501  ;  4  Jur.  578. 

Advice  and  Belief.] — An  affidavit  is  not  suffi- 
cient which  states  that  both  the  defendant  and 
his  attorney  "are  advised  and  believe"  that 
there  is  a  good  defence  on  the  merits.  Wor- 
thingtan  v.  Price,  2  C,  M.  &  R.  315  ;  5  Tyr. 
1029. 

An  attorney  must  swear  positively  to  his 
belief  of  a  dd^ence  on  the  merits,  and  not  that 
he  is  instructed  and  advised,  as  a  party  may. 
lb. 

An  affidavit,  swearing  to  merits,  by  the  de- 
fendant, **as  he  is  advised  and  believes,"  is 
sufficient.  Orostby  v.  Inne*,  5  D.  P.  C.  566 ; 
W.,  W.  &  D.  192 ;  WesterUy  v.  Kemp,  1  Tyr. 
261.  W* 

An  affidavit  by  a  clerk  of  the  defendant's  at- 
torney, in  which  he  deposed  that  he  had  the 
management  and  conduct  of  the  defence  to  the 
action,  and  that  the  defendant  had  been  advised 
by  counsel  that  the  defendant  had  a  good  de- 
fence to  the  action  on  the  merits,  and  which  the 
deponent  verily  believed  to  be  true,  is  insuffi- 
cient. Xash  V.  8wi?ihim  or  Sicinburne,  4  Scott, 
N.  R.  326  ;  1  D.,  N.  S.  190  ;  3  M.  &  G.  630. 

So  an  affidavit  by  a  clerk  to  the  defendant's 
attorney,  "  that  he  hath  had  the  conduct  of  the 
cause,  and  is  apprised  and  believes,  that  the  de- 
fendant has  good  grounds  of  defence  upon  the 
merits,"  not  saying,  "  upon  the  merits  in  the 


cause,"  is  insufficient.  Bromley  v.  OeriJth  or 
Guidge,  1  D.  &  L.  768  ;  7  Scott,  N.  R.  516 ;  6 
M.  &  G.  750  ;  13  L.  J.,  C.  P.  16  ;  7  Jur.  1136. 

Information  and  Belief.] — ^TJpon  a  proceeding, 
which,  though  interlocutory  in  form,  finally 
decides  the  rights  of  Uie  parties,  evidence  on 
information  and  belief  is  not  admissible,  and 
the  party  against  whom  it  is  adduced  is  not 
bound  to  contradict  it ;  but  if  in  the  court  below 
he  deals  with  the  evidence  as  admissible,  he  may 
be  precluded  from  objecting  to  it  before  the 
Court  of  Appeal.  Gilbert  v.  Bndean,  9  Ch.  D. 
259  ;  39  L.  T.  404— C.  A. 

Affidavit  verifying  Petition — Statement  ai  to 
Belief  J— -Notwithstanding  the  3rd  rule  of  Ord, 
XXX  V II.,  which  provides  that "  affidavits  shall 
be  confined  to  such  facts  as  the  witness  is  able 
of  his  own  knowledge  to  prove,  except  on  in- 
terlocutory motions,"  the  common  affidavit  by 
a  petitioner  verifying  a  petition  (aecoiding  to 
r.  4,  and  form  2  of  sched.  3  to  the  General 
Order  of  November,  1862)  is  sufficient,  although 
some  of  the  allegations  in  the  affidavits  are  only 
as  to  belief,  and  although  there  are  other  affi- 
davits in  support  of  the  petition,  which  shew  the 
source  of  the  petitioners  belief: — Semble,  that 
the  court  will  not  now  consider  the  question 
whether  a  rule  of  the  Order  of  November,  1862, 
made  under  the  Companies  Act,  1862,  is  ultra 
vires.    Netv  Callao  Ompany,  In  re,  47  L.  T.  175  ; 

30  W.  R.  647— C.  A. 

Terms.] — Where  a  defendant  swore  that  he 
was  informed  and  believed  that  he  had  a  good, 
substantial  and  available  defence  to  the  action  : 
— Held,  Insufficient ;  and  that  he  ought  to  have 
sworn  distinctly  and  in  terms  to  merits.  Page 
V.  South'  7  D.  P.  C.  412. 

An  affidavit  that  the  defendant  has  a  good 
defence  on  the  merits,  without  words  applying 
it  to  the  particular  action,  is  insufficient.  Tate 
V.  Bodfietd,  3  D.  P.  C.  218. 

So,  an  affidavit  that  the  defendant  had  merits, 
and  a  good  cause  of  defence  to  the  action,  is  in- 
sufficient.   Lane  v.  Isaacs,  3  D.  P.  C.  652. 

It  is  not  sufficient  to  say  that  the  deponent 
believes  the  defendant  has  a  *^  defence  on  the 
merits ; "  he  should  say  "  a  good  defence."  Ken^ 
ney  v.  Hntchinson,  4  Jur.  106. 

When  Neoessary.] — Where  a  defendant  moves 
to  set  aside  proceedings  for  irregularity, — as 
for  not  giving  notice  of  the  execution  of  a 
writ  of  inquiry, — it  is  not  necessary  to  swear 
to  merits.  WiUiams  v.  WUliams,  2  G.  &  M. 
473. 

Where  a  defendant  makes  an  affidavit  of  merits 
to  set  aside  a  judgment,  the  plaintiff  cannot  make 
an  affidavit  in  answer,  to  shew  that  the  defendant 
has  no  merits.  Bletoitt  v.  Gordon,  1  D.,  N.  S. 
815  ;  6  Jur.  825  ;  8,  P,,  Heane  v.  Batterhy,  3  D. 
P.  0.  213. 

7.  Filing. 

When  not  allowed.] — The  court,  under  30  & 

31  Vict.  c.  44,  6. 108  (Ir.),  corresponding  with  the 
13  &  14  Vict.  c.  35,  s.  28,  will  allow  no  affidavit 
to  be  filed  to  prove  a  matter  not  directly  in  issue, 
even  after  the  cause  has  been  heard,  but  before 
judgment  delivei*ed.  Hewstm  v.  Hewson,  20  W. 
R.  310. 
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Heeeiaity  ol] — All  affidavits  used  in  oouit 
must  be  filed.  Ulderton,  Ex  parte,  2  D.  P.  C. 
560. 

"Whether  the  motion  is  granted  or  refused. 
2>ieas,  Ex  parte,  2  D.  P.  C.  92. 

In  order  to- obtain  a  rule  calling  on  a  party  to 
file  affidavits  which  have  been  used  in  applying 
for  a  rule,  the  party  must  first  have  been  ex- 
pressly required  to  file  them  ;  it  is  not  enough 
that  copies  have  been  demanded,  although  it  is 
the  duty  of  the  party  to  file  them  in  the  first 
instance.  Pilmore  v.  Hood,  8  D.  P.  C.  21 ;  3  Jur. 
1153. 

Where  a  party  improperly  delayed  serving  a 
rule,  and  on  that  ground  the  rule  was  enlarged, 
the  court  would  not  compel  the  party  enlarging 
the  rule  to  file  his  affidavits  previously  to  shew- 
ing cause.    Reg,  v.  Anderson,  9  D.  P.  C.  1041. 

After  Time.]— When  a  plaintiff  applies  for 
leave  to  use,  at  the  hearing  of  a  cause,  affidavits 
and  depositions,  most  of  which  had  been  made 
within  the  proper  time,  but  through  misappre- 
hension none  of  them  filed  till  after  it,  the  court, 
on  being  satisfied  as  to  bona  fides,  and  that  no 
injury  could  result  to  the  defendant,  granted  the 
application.  Armstrong  v.  Armstrong,  7  Jr.  R., 
]^.  84. 

Extending  Time.] — The  court,  upon  reasonable 
ground  being  shewn,  will  extend  tlie  time  within 
which  affidavits  must  be  filed.  Reg,  v.  Keen,  4 
D.  &  L.  622  ;  1  B.  C.  Rep.  285  ;  11  Jur.  308. 

Time  fbr  Defendant  to  file  Affidavits  where 
Plaintiff  files  none.] — In  an  action  in  which 
the  evidence  is  directed  to  be  taken  by  affidavit, 
and  no  affidavits  are  filed  by  the  plaintiff,  the 
time  for  the  filing  of  the  defendant's  affidavits 
does  not  commence  to  run  (in  the  absence  of  an 
agreement  between  the  parties,  or  a  special  order 
Hmiting  such  time),  until  the  plaintiff  gives  the 
defendant  express  notice  that  he  does  not  intend 
to  file  affidavits.  Eames  v.  Brady,  5  L.  R.,  Ir. 
680. 

Be-swearing.] — A.  party  i6  not  precluded  from 
using  an  affidavit  sworn  before  the  day  fixed, 
but  re-swom  after  that  day,  for  the  purpose  of 
rectifying  a  mistake  in  the  jurat.  Ouchterlong  v. 
Qihson,  5  M.  &  G.  579. 

In  Enlarged  Bnles.] — Affidavits  to  shew  cause 
against  an  enlarged  rule  must  be  filed  a  week 
before  the  term  to  which  It  is  enlarged.  OUson 
V.  Cai-r,  4  D.  P.  C.  618. 

Although  not  so  expressed  in  the  rule  of  en- 
largement. BarTter  v.  Richardson,  1  Y.  &  J. 
362. 

And  the  court  will  refuse  to  hear  affidavits  filed 
afterwards.  Turner  v.  Unidn,  1  H.  &  W.  186  ; 
8.  P.,  Wright  V.  Letvis,  8  D.  P.  C.  298 ;  4  Jur. 
124. 

Unless  clearly  shewn  that  the  not  filing  them 
arose  from  inevitable  accident.    lb. 

When  a  rule  is  enlarged  upon  the  motion  of 
the  party  required  to  shew  cause,  that  the  affi- 
davits used  against  the  rule  shall  be  filed  a  cer- 
tain number  of  days  before  the  ensuing  term, 
the  party  cannot  use  affidavits  which  have  not 
been  so  filed,  and  he  will  not  be  allowed  a  further 
postponement  of  the  rule,  unless  he  has  been 
prevented  by  some  special  cause  from  filing  his 


affidavits  within  the  time.  Cosby  v.  Betts,  3  M. 
&  G.  882. 

A  rule  having  been  •enlarged,  upon  the  terms 
that  all  affidavits  to  be  us^  in  shewing  cause 
should  be  filed  one  week  before  the  ensuing  term, 
the  court  nevertheless  allowed  the  plaintiff  to 
shew  cause  upon  an  affidavit  sworn  and  filed 
for  the  purposes  of  the  motion  to  enlarge. 
Chambers  v.  Briant,  2  D.,  N.  8.  671 ;  12  L.  J., 
Q.  B.  139. 

Where  a  rule  is  enlarged  from  one  term  to 
another,  and  the  rule  states  that  affidavits  to  be 
used  on  shewing  cause  are  to  be  filed  by  a  certain 
day  before  the  term,  if  affidavits  are  filed  accord- 
ingly, and  the  other  party  takes  office  copies  of 
them,  the  latter  has  a  right  to  use  them,  though 
the  party  filing  them  may  not  be  desirous  of 
doing  so.  Price  t,  Hdyman,  4  M.  &  W.  8  ;  7  D. 
P.  C.  47  ;  1  H.  &  H.  191. 

Waiver  of  Olgection.] — Affidavits  not  having 
been  filed  within  a  prescribed  time,  an  objection 
was  raised  to  them  on  that  ground ;  but  the 
partv  raising  the  objection  having  taken  copies 
of  the  affidavits,  held  precluded  from  availing 
himself  of  the  objection.  Maekay,  In  re,  1  D. 
&  L.  206 ;  12  L.  J.,  Q.  B.  337 ;  7  Jur.  945. 

Ezonses.] — Poverty  and  residence  of  the  party 
at  a  distance  from  London  are  no  excuses  for  not 
filing  them  in  time.    Letvis  v.  Kirby,  8  Scott,  179. 

Or  when  he  omits,  by  excusable  accident,  to 
do  so,  the  court  will  only  grant  a  rule  nisi  for 
him  to  use  such  affidavits.  Pryor  v.  Swahie,  2 
D.  &  L.  37  ;  13  L.  J.,  Q.  B.  214. 

Used  at  Chambers.] — Where  affidavits  used 
before  a  judge  out  of  court  are  required  to  be 
produced  before  the  ordinary  time  for  returning 
them,  the  proper  course  is  to  give  notice  to  the 
judge's  clerk  to  that  effect.  Needham  v.  Bristow, 
1  D.,  N.  S.  700. 

Not  in  Writing  of  Special  Examiner.] — A  wit- 
nesses depositions  de  bene  esse,  not  taken  down 
by  the  examiner,  specially  appointed,  in  his  own 
handwriting,  as  directed  by  15  &  16  Vict.  c.  86, 
s.  32,  but  taken  down  in  the  presence  of  the 
other  parties  and  certified  by  the  examiner  to 
have  been  read  over  to  the  witness  and  signed 
by  her  in  his  presence,  were,  under  Ord.  XXXVII. 
r.  4,  ordered  to  be  filed.  Bolton  v.  Bolton,  2  Ch. 
D.  217  J  34  L.  T.  123  ;  24  W.  R.  426. 

8.  Taking  off  File. 

Irregularity. J — Semble,  the  court  will  not 
take  the  deposition  of  a  witness  off  the  file  for 
irregularity  in  taking  it.  Be  Britto  v.  Hillel, 
15  L.  R.,  Eq.  213 ;  42  L.  J.,  Ch.  307  j  28  L.  T.  59  ; 
21  W.  R.  379. 

Notice  was  given  by  the  party  that  had  ob- 
tained a  commission  to  examine  witnesses  at 
Lisbon  that  their  agent  was  proceeding  there, 
and  notice  of  the  time  and  place  of  examination 
could  be  obtained  of  him  at  the  hotel  D.  at 
Lisbon.  The  court  refused  to  take  the  deposi- 
tion of  a  witness  examined  at  Lisbon  off  the  file. 
lb. 

The  court  has  power  to  dispense  with  notice 
under  rule  22  of  the  Orders  of  the  5th  February, 
1861,  ex  post  facto.    lb. 

For  Purpose  of  being  TTied  in  another  Case.] 
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— The  court  mil  not  allow  documents,  necessary- 
evidence  in  a  case  sub  judice,  to  be  taken  off  the 
file  for  the  purpose  of  being  sent  out  of  the 
kin^om  for  identification  by  witnesses  to  be 
examined  abroad  upon  a  mandamus  in  an  action 
brought  in  another  court.  Stephana^  In  rr?,  9 
L.  R.,  C.  P.  187  ;  22  W.  R.  615.  See  also  Price 
V.  Seeley,  8  D.  P.  C.  653. 

Objeetion  to,  for  want  of  Form.] — In  an  affi- 
davit the  words  "  severally  make  oath  and  say  " 
were  omitted  by  mistake  : — Held,  that  the  affi- 
davit could  not  be  objected  to  on  that  ground 
after  it  had  been  filed.  Titrkington,  Ex  parte^ 
TorUngtim,  In  re,  9  L.  R.,  Ch.  298  ;  22  W.  R. 
602. 

And  nee  FORM  OF  AFFIDAVIT,  tfupra. 

Motion  to  take  off  Filo.]'A  motion  to  take 
off  the  file  the  affidavits  of  a  deponent  who,  after 
an  order  to  attend  before  the  examiner  at  his 
own  expense,  had  not  been  produced  for  cross- 
examination,  is  irregular,  as  the  affidavits  could 
not  be  used  as  evidence  except  by  special  leave. 
Mcf/rick  v.  JanteSj  46  L.  J.,  Ch.  579. 

Discretion.] — The  court  has  a  discretion  to 
take  affidavits  or  depositions  off  the  file,  at  the 
request  of  the  parties  or  otherwise.  Fox  v. 
Bearbloclc  (No.  2),  46  L.  T.  145  ;  30  W.  R.  342— 
C.  A.    See  also  Ch-acknell  v.  Janaim,  11  Ch.  D. 

1  ;  48  L.  J.,  Ch.  168  ;  39  L.  T.  32  ;  27  W.  R.  55. 

CroM-ezamination— Withdrawal  of  Affidavit] 

— ^^Vhere  a  person  has  made  and  filed  an  affidavit 
for  the  purpose  of  being  used  in  a  matter  pend- 
ing before  the  court,  he  cannot  be  exempted 
from  cross-examination  by  the  withdrawal  of  the 
affidavit.  Clarke  v.  Law  (2  K.  k  J.  28)  ap- 
proved, and  held  to  be  applicable  where  the 
person  making  the  affidavit  is  not  a  party  to  the 
proceedings.  Quartz  Hill  Consolidated  Oold 
Mining  Company,  In  re,  Toung,  Ex  parte,  21 
Ch.  D.  642  ;  51  L.  J.,  Ch.  940 ;  31  W.  R.  173— 
O.A. 

In  the  High  Court  the  deponent  can  be  cross- 
examined  even  if  the  affidavit  were  not  used  by 
the  party  who  filed  it.  C7iil4,  Ex  parte^  Otta- 
toay.  In  re,  20  Ch.  D.  126 ;  61  L.  J.,  Ch.  494 ;  46 
L.  T.  118 ;  30  W.  R.  282. 

AAdaviti  in  Beply-^Leave  at  Trial  to  Aniwer.] 
— ^Affidavits  filed  by  a  plaintiff  in  reply  will  not 
upon  interlocutory  motion  be  ordered  to  be  taken 
off  the  file  upon  an  allegation  by  the  defendant 
that  they  are  not  confined  to  matters  strictly  in 
reply ;  though  at  the  hearing,  if  it  should  turn 
out  to  be  so,  the  court  will  not  regard  them,  or 
may  give  leave  to  the  defendant  to  answer  them. 
Oilhert  v.  Comedy  Opera  Company,  16  Ch.  D. 
594  ;  43  L.  T.  666  ;  29  W.  R.  169. 

Other  Caeee.] — Where  an  affidavit  was  made 
by  one  who  had  been  convicted  of  subornation 
of  perjury,  the  court  made  a  rule  absolute  to 
take  it  off  the  file.    Sawyer,  In  re,  2  G.  &  D.  141 ; 

2  Q.  B.  721 ;  S.  P.,  Holmes  v.  Grayit,  I  Gale,  59. 
Although  affidavits  cannot  be  read  in  reply, 

yet  the  court  will  under  particular  circumstances, 

either  grant  a  rule  for  taking  off  the  file  an 

affidavit  into  which  matters  have  been  introduced, 

jiisclosed  in  professional  confidence,  or  for  pre- 

^•ng  such  portions  of  the  affidavit  from  being 


read.  Bury  v.  Clench,  I  D.  N.  S.  848  ;  6  Jur. 
346. 

Where  a  plan  has  been  filed  in  support  of  a 
motion,  at  the  instance  of  a  particular  party,  and 
which  has  been  disposed  of,  the  court  wul  not 
allow  that  plan  to  be  taken  off  the  file,  at  the 
instance  of  the  same  party,  in  order  to  enable 
him  to  make  a  defence  to  another  proceeding. 
Price  V.  Seeley,  8  D.  P.  C.  653. 

When  a  rule  calling  on  an  attorney  to  answer 
the  matters  of  an  affidavit  is  discharged  by  con- 
sent, the  court  will  not  allow  the  affidavits  filed 
in  support  of  the  rule  to  be  taken  off  the  file. 
Anon,  12  W.  R.  1012. 

When  an  affidavit  has  been  read  and  filed,  it 
becomes  a  record  of  the  court,  and  cannot  be 
taken  off  the  file.  Beal  v.  Langstaff,  2  Wils. 
371 ;  S,  P,,  Plant  v.  Butterworth,  6  Tyr.  183. 

Where  Scandalous.] — See  post,  col.  1509. 

9.  Exhibits. 

When  inadmiesible  in  Svidenee.] — A  witness, 
who  made  an  affidavit  on  behalf  of  a  plaintiff, 
had  at  another  time  made  statements  to  the  soli- 
citor for  the  defendant  which  were  inconsistent 
>vith  those  which  he  made  in  his  affidavit.  The 
solicitor  had  taken  down  these,  statements  in 
writing  at  the  time,  and  the  witness  had  signed 
the  written  statement.  The  solicitor  made  thia 
statement  an  exhibit  to  an  affidavit  which  he 
made  in  the  cause  on  behalf  of  the  defendant : — 
Held,  that  this  exhibit  was  inadmissible.  Hem^ 
ming  v.  Maddick,  7  L.  R.,  Ch.  396 ;  41  L.  J., 
Ch.  522  ;  26  L.  T.  565  ;  20  W.  R.  433. 

The  proper  way  to  make  it  admissible  would 
have  been  to  summon  the  witness  for  cross- 
examination,  and  to  put  the  written  statement 
Id  to.  his  hand  and  question  him  upon  it,  but 
even  then  it  could  only  be  used  to  discredit  him. 
lb. 

When  allowed  to  be  annexed  to  an  Affidavit.] 

— A  statutory  declaration  made  in  New  South 
Wales  by  husband  and  wife  will  be  allowed  to 
be  annexed  as  an  exhibit  to  an  affidavit  filed  in 
the  cause.  Wliiting  v.  Bassett,  14  L.  R.,  £q.  70  ; 
41  L.  J.,Ch.  551. 

Certifleate  as  to.]  —  A  commissioner  before 
whom  an  affidavit  is  swoni,  ought  to  certify  that 
any  exhibit  annexed  is  the  document  referred  ta 
in  the  affidavit.    Allison,  In  re,  10  Ex.  561. 

Handing  in.] — Documents  referred  to  in  affi* 
davits,  and  exhibited,  must  be  handed  in  with 
the  affidavits,  and  remain  in  court  until  the 
matter,  in  respect  of  which  the  affidavits  are 
sworn,  has  been  disposed  of.  Attenborough  v» 
Clark,  2  H.  &  N.  588. 

Copies.] — Where  exhibits  have  been  made  in 
the  course  of  an  inquiry  before  the  master,  the 
court  will  not,  after  the  conclusion  of  the  in- 
quiry, compel  the  party  exhibiting  to  give  copiea- 
of  those  exhibits  to  his  opponent.  Bevonjwrt  v. 
Jones,  8  D.  P.  C.  497  j  4  Jur.  720. 

Parties  are  not  bound  to  take  office  copies  of 
exhibits.  Hawkyard  or  Hawks  v.  Stocks,  2  D.  & 
L.  936  ;  9  Jur.  451. 

If  a  paper  is  used  as  an  exhibit  in  connexion 
with  an  affidavit,  but  is  not  annexed  thereto,  the 
party  against  whom  it  is  exhibited  is  entitled  to* 
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have  a  copy  in  the  same  manner  as  thoaeh  it 
were  filed.  Teblmt  v.  Ambler ,  3  Jur.  436 ;  7 
D.  P.  C.  674. 


I.] — ^An  erasure  in  an  affidavit  occar- 
ring  in  a  recital  of  the  contents  of  an  exhibit,  is 
immaterial.  Satiige  y.  Ifutohinsonj  2  Eq.  B.  868  ; 
24  L.  J.,  Ch.  232. 

10.  Office  Copies. 

Proof  by.] — It  being  necessary  to  prove  the 
death  of  a  person,  office  copies  of  affidavits, 
which  had  proved  that  death  to  the  satisfaction 
of  the  Courts  of  Chancery  and  of  Probate  in 
other  matters,  were  allowed  to  be  taken  as  soffi- 
cient  evidence  of  the  death  in  the  present  case. 
Woolley,  In  re,  24  W.  R.  783. 

On  an  application  for  a  new  trial  one  of  the 
witnesses  made  an  affidavit.  The  same  witness 
was  called  on  the  second  trial.  It  was  proposed 
to  cross-examine  the  witness  from  an  office  copy 
of  her  affidavit,  which  was  orderedby  the  judge's 
order  (in  the  usual  form)  to  be  admitted  as  a 
true  copy  : — Held,  that  this  might  be  done,  and 
that  it  was  not  necessary  to  liAve  the  original 
affidavit  to  cross-examine  upon.  Daties  v. 
Datiei,  9  C.  &  P.  252. 

Neoestity  of  Taking.]— -The  court  will  in  no 
case  dispense  with  the  practice  which  requires  a 
party  shewing  cause  against  a  rule  to  take  office 
copies  of  the  affidavits  upon  which  it  is  moved. 
Chaffers,  In  re,  8  L.  R.,  C.  P.  376. 

A  party  who  has  not  taken  office  copies  of  affi- 
davits cannot  be  heard  to  shew  cause  against  a 
rule.    Hiltm  v.  Oreen,  10  W.  R.  627. 

Where  counsel,  on  appearing  to  shew  cause,  is 
not  prepared  with  office  copies  of  the  affidavits, 
on  which  a  rule  has  been  obtained,  it  is  a  matter 
of  discretion  in  the  court,  whether  time  shall  be 
allowed  to  take  office  copies,  Rogers,  In  re,  9 
D.  P.  C.  926. 

The  practice  that,  when  cause  is  to  be  shewn 
in  a  different  term  from  that  in  which  a  rule  nisi 
was  obtained,  office  copies  of  the  affidavits  on 
which  the  rule  was  moved,  must  be  taken  by  the 

Earty  intending  to  shew  cause  before  he  can  be 
eaid,  applies  equally  to  motions  for  an  attach- 
ment as  to  other  motions.  Reg,  v.  Carttar,  1 
L..  M.  &  P.  274  ;  19  L.  J.,  Q.  B.  422  ;  15  Jur. 
176. 

That  office  copies  of  affidavits  upon  which  a 
rule  is  moved  have  not  been  taken,  is  not  an  ob- 
jection which  the  court  will  entertain  after  the 
argument  has  been  allowed  to  commence.  Mason 
V.  Iladdan,  6  C.  B.,  N.  8.  526. 

On  shewing  cause  against  a  rule  nisi  for  a  new 
trial  in  a  cause  tried  before  the  sheriff,  the  party 
shewing  cause  must  be  provided  not  only  with 
an  office  copy  of  the  affidavits  on  which  the  rule 
was  obtained,  but  of  the  sheriff^s  notes  also. 
Walker  v.  Needham,  3  M.  &  G.  557 ;  4  Scott, 
N.  R.  222  ;  1  D.,  N.  S.  220. 

Office  copies  of  affidavits  were  dispensed  with 
on  the  hearing  of  an  appeal,  on  the  ground  of 
expense,  and  an  order  was  made  that  the  officer 
having  the  custody  of  the  original  affidavits 
should  attend  with  them  upon  the  hearing  of  the 
appeal.  Siekles  v.  Norris,  45  L.  J.,  C.  P.  148 — 
C.  A. 

Costs.] — If  notice  that  certain  affidavits  will 
be  read  at  the  hearing  of  an  appeal  be  given  to 
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one  of  the  parties,  to  the  admission  of  which  he 
objects,  his  proper  course  is  to  inform  the  party^ 
who  has  given  him  notice,  of  his  objection,  and 
to  oppose  their  reading  at  the  opening  of  the  ap- 
peal without  having  taken  copies,  and,  if  the 
court  decides  that  they  are  admissible,  to  ask  for- 
tune to  furnish  himself  with  copies.  If,  however,, 
he  has  previously  taken  copies,  and  the  affidavits 
be  not  read,  he  will  have  to  bear  the  cost  of  the 
copies,  although  he  gets  the  costs  of  the  appeal. 
Brampton  arul  Longtown  R^iilioay  Company,  In 
re,  Shaw's  claim,  10  L.  R.,  Ch.  186  ;  44  L.  J.,  Ch. 
670 ;  33  L.  T.  5  ;  23  W.  R.  813. 


11.  User  of. 
a.  Gonorally. 

WImb  Sworn.] — ^An  affidavit  sworn  before  the 
bill  was  filed  cannot  be  used  on  a  motion  for  an. 
injunction.    Bowen  v.  Bowen,  7  Ir.  R.,  Eq.  251. 

Upon  an  interlocutory  motion,  counsel  are  en- 
titled to  use  any  affidavit  which  is  in  existence 
at  the  time  when  they  are  called  upon  to  address 
the  court.  Munroe  v.  Wtrenhoeand  Brightling- 
sea  Railway  Company,  4  De  G.,  J.  &  S.  723. 

Affidavits  by  a  defendant  before  pleading  al- 
lowed to  be  used  in  support  of  a  motion.  Kitchen- 
V.  Turnbnll,  20  W.  R.  253. 

Although  unfiled  affidavits  may  be  read  on  aun 
ex  parte  application,  they  cannot  be  read  whezk 
the  respondent  has  been  ser\'ed  but  does  not  ap- 
pear, and  the  application  is  made  on  affidavit  of 
service  on  him  of  the  notice  of  motion.  Farrti" 
V.  Svkes,  43  L.  J.,  Ch.  392. 

The  court  refused  to  allow  an  affidavit  (oil 
which  a  rule  for  a  new  trial  had  been  obtain^),, 
sworn  after  the  first  four  days  of  the  term,  to  be: 
used  in  support  of  the  rule,  though  (the  cause, 
having  been  entered  in  the  list  of  motions  for 
new  trials)  the  rule  had  in  fact  been  obtained 
after  the  affidavit  was  sworn.  Williams  v.  Mor^ 
timer,  11  M.  &  W.  104  ;  12  L.  J.,  Ex.  164. 

It  is  no  objection  to  an  affidavit  used  in  oppos- 
ing a  motion,  that  it  has  been  sworn  after  the  day 
upon  which  the  rule  was  due,  if  sworn  before  cause 
is  actually  shewn.    Graham  v.  Beaumont,  5  D.  P.. 

C.  49 ;  3  Scott,  287  ;  S.  P.,  Braine  v.  Hunt,  2 

D.  P.  C.  391  ;  P? w  V.  Orazebrook,  3  M.  &  0. 863  ; 
4  Scott,  N.  R.  567  ;  Hicks  v.  Jfarreco,  3  Tyr.. 
216. 

CroM  Suits.] — On  the  day  on  which  the  evi- 
dence was  closed  in  a  suit  in  which  replication, 
had  been  filed,  the  plaintiffs  in  a  cross  suit 
served  notice  of  motion  for  decree  in  their  suit* 
A  month's  time  was  obtained  by  the  plaiatiff  in 
the  original  suit  for  putting  in  his  evidence  upont 
the  motion  for  decree,  and  the  plaintiffs  in  the- 
cross  suit  subsequently  filed  a  laive  mass  ofi' 
affidavits  in  reply.  On  motion  by  the  plaintiff 
in  the  original  suit  to  suppress  this  evidence  in^ 
reply,  on  the  ground  that  it  was  an  un&ir  at- 
tempt by  the  plaintiffs  in  the  cross  suit  to  obtain 
an  advantage  by  putting  in  new  evidence  oni 
matters  in  issue  in  the  original  suit  after  publica- 
tion had  passed : — Held,  that  there  had  been  no* 
such  irregularity  on  the  part  of  the  plaintiffs  in- 
the  cross  cause  in  the  conduct  of  their  suit,  as  to 
justify  the  court  in  suppressing  the  evidence 
filed  by  them  in  reply,  but  that  the  cross-exami- 
nation in  court  would  be  directed  upon  the  affi- 
davits in  reply,  notwithstanding  such  affidavits 
were  filed  in  a  suit  intended  to  be  heard  on 
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motion  for  decree.  Hall  v.  Hargreaves^  Har- 
^reatfes  v.  SiUl,  11  L.  R.,  Eq.  414  ;  40  L.  J.,  Ch. 
456  ;  24  L.  T.  127 ;  19  W.  R.  660. 

In  iMiferent  Sniti.]  — Two  days  before  the 
•closing  of  the  evidence,  the  defendant  obtained 
■an  order  of  coarse  to  use  at  the  hearing  the  bill 
And  some  affidavits  in  another  suit  instituted  by 
the  same  plaintiffs,  but  raising  a  different  issue. 
The  court,  being  of  opinion  that  the  order  was 
obtained  because  the  defendant's  own  evidence 
was  not  ready,  discharged  the  order  with  costs. 
RepuUio  of  Peru  v.  Rhzo,  82  L.  T.  698 ;  23 
W.  R.  646. 

On  Appeals  and  Benewed  Applieationa.]~In 
the  absence  of  arrangement,  affidavits  used  on  a 
motion  cannot  be  used  at  the  hearing  of  the 
•cause  except  by  agreement  between  the  parties. 
JPerkifu  V.  Slater,  46  L.  J.,  Ch.  224. 

Affidavits,  which  had  been  used  before  the 
<5hief  clerk,  were  rejected  by  the  vice-chancellor, 
on  the  ground  that  no  notice  of  intention  to  read 
them  had  been  given  by  the  defendant  The 
plaintiff  in  his  notice  of  appeal  gave  notice  of 
motion  for  leave  to  read  them  on  the  app^ : — 
Held,  that  they  were  "  further  evidence^'  within 
the  meaning  of  Ord.  LVni.  r.  6,  and  leave  to 
read  them  was  given.  Chennell,  In  re,  Jones  v. 
Chenndl,  8  Ch.  D.  492 ;  47  L.  J.,  Ch.  80  ;  38 
L.  T.  494  ;  26  W.  R.  696. 

Filad  on  Intarloontory  Motion.]— At  the  trial 
of  a  cause  with  vivA  voce  evidence,  the  court  ad- 
mitted in  evidence  an  affidavit  filed  upon  an 
interlocutory  motion  which  had  been  ordered  to 
stand  over  to  the  hearing,  although  the  deponent 
had  since  died,  and  had  not  been  cross-examined. 
JSlioM  V.  Griffith,  46  L.  J.,  Ch.  806. 

Admissibility.]  —  Affidavits  made  by  thiid 
persons  on  behalf  of  the  plaintiff  upon  an  inter- 
locutoiy  application,  are  admissible  as  evidence 
against  him  at  the  trial.  Campbell  v.  Rothioell, 
38  L.  T.  33. 

A  party  shewing  cause  against  a  rule  has  a 
Tight  to  read  an  affidavit  of  his  filed  in  court, 
^nich  was  made  in  support  of  a  former  applica- 
tion for  a  rule  involving  the  same  question,  and 
•of  which  the  other  side  took  an  office  copy. 
Ryan  v.  Smith,  9  M.  &  W.  223. 

Where  a  rule  obtained  in  the  name  of  the 
plaintiff  to  set  aside  an  order  had  been  dis- 
'charged  on  an  affidavit  of  the  plaintiff,  that  the 
^application  was  made  without  his  authority  or 
consent,  the  court  allowed  a  second  application 
to  be  made  on  the  same  affidavits  in  the  name 
of  the  party  on  whose  behalf  the  action  was 
brought  Tilt  v.  Dixon,  4  C.  B.  736  ;  17  L.  J., 
•0.  P.  61. 

Where  an  affidavit  has  been  used  on  one  rule, 
it  cannot  be  used  on  another,  to  prove  facts 
stated  in  it,  which,  though  matenal  on  the 
second  rule,  were  immaterial  on  the  first.  Beg, 
V.  Mizen,  1  D.,  N.  S.  865. 

Affidavits  sworn  in  opposition  to  one  rule,  on 
which  the  allegations  in  them  may  be  imma- 
terial, cannot  be  used  without  reswearing,  in 
opposition  to  another  rule,  on  which  they  may 
become  material,  although  the  same  question 
might  be  intended  to  be  raised  on  the  first  rule, 
which  was  actually  raised  on  the  second.  Quelly 
V.  Bovchcr,  3  D.  P.  C.  107 ;  1  Scott  283. 

An  affidavit  sworn  in  order  to  resist  an  appli- 


cation to  a  judge  at  chambers,  may  be  used  on 
shewing  cause  l^ore  the  court  against  the  same 
application,  if  referred  by  the  judge  to  the  court 
WorthiMton  v.  Price,  6  Tyr.  1029. 

So,  affidavits  sworn  at  chambers,  and  nsod 
before  the  judge,  may  be  used  in  court  on 
moving  to  set  aside  the  order.  PieJtford  v. 
Ewington,  1  Gale,  367. 

Altered.]  —  An  affidavit  cannot  be  used  if 
altered  after  it  is  sworn.  Wright  v.  Skinner,  5 
D.  P.  C.  92. 

Shewing  to  Opponent]— Affidavits  intended 
to  be  used  on  shewing  cause  against  a  rule 
should  be  handed  to  the  opposite  party.  Beg,  r, 
Hudton,  9  Jur.  346. 


b. 


to 


When  Tiled  too  Late.]— When  in  a  cause 
heard  on  replication  it  is  sought  to  put  in  evi- 
dence filed  after  the  time  for  closing  evidence 
has  expired,  leave  to  read  such  evidence  must  be 
applied  for  previously  to  the  hearing,  in  order  to 
enable  the  court  to  provide  an  opportunity  to 
the  adverse  party  to  answer  such  evidence.  It 
will  not  be  sufficient  to  deliver  a  copy  of  the 
evidence  to  the  other  party  in  time  for  him  to 
answer  it  Smith  v.  Pilgrim,  2  Ch.  D.  127  ;  34 
L.  T.  408. 

If  a  party  seeks  to  read  affidavits  not  duly 
filed,  a  substantive  motion  must  be  made  for 
liberty  to  do  so.  Mackay,  In  re,  1  D.  &  L.  206 ; 
12  L.  J.,  Q..  B.  337  ;  7  Jur.  946. 

In  another  Suit]— When  the  defendants  in 
one  suit  were  some  of  the  defendants  in  another 
suit  Instituted  by  the  same  plaintiff,  and  the 
facte  to  be  proved  were  the  same,  but  different 
relief  was  prayed  in  the  two  suits,  the  court  on 
an  ex  parte  application  by  the  plaintiff  allowed 
the  affidavits  sworn  and  to  be  sworn  in  the  first 
suit  to  be  read  as  evidence  in  the  second  suit 
against  such  of  the  defendants  therein  as  were 
defendants  in  the  first  suit.  Brovon  v.  White, 
24  W.  R.  66. 

Depositions  in  the  custody  of  the  court,  which 
were  taken  in  a  former  suit  to  perpetuate  testi- 
mony, were  ordered  to  be  puolii^ed,  on  the 
application  of  one  of  the  parties  to  a  subsequent 
suit,  the  other  of  whom  was  a  stranger  to  the 
former  suit,  and  the  time  for  taking  evidence  in 
the  second  suit  was  extended  in  order  to  give 
both  parties  an  opportunity  of  considering  the 
information  so  obtained;  the  court  being  of 
opinion  that  though  the  depositions  might  not 
themselves  be  evidence,  they  might  be  the  means 
of  supplying  valuable  information  to  both  par- 
ties. Vane  v.  Vane,  46  L.  J.,  Ch.  689  ;  24  W.  R. 
565— C.  A.    Varying  34  L.  T.  477  ;  24  W.  R.  453. 


Par^  wishing  to  CroM-Szamine.] — AVhen 
affidavits  have  been  filed  in  support  of  an  inter- 
locutory application  in  an  action,  the  court  has 
no  power  to  authorize  the  reading  of  the  affi- 
davits at  the  trial,  if  the  other  side  bon&  fide 
desires  the  production  of  the  witnesses  for  cross^ 
examination,  and  the  witnesses  can  be  produced. 
Blackburn  Union  (^Guardians)  v.  Brooks,  7 
Ch.  D.  68  ;  47  L.  J.,  Ch.  156  ;  37  L.  T.  427  ;  25 
W.  R.  57. 

And  tee  cases  ii^ra^  Cboss-Ezamikation. 
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Whtn  not  in  Form.] — ^When  an  application 
was  made  to  the  court  that  an  affidavit  should  be 
allowed  to  be  given  in  evidence  notwithstanding 
its  not  being  in  the  form  required  by  30  &  31 
Vict.  c.  44,  s.  104  (16  &  16  Vict.  c.  86,  s.  37, 
England):  it  appeared  that  the  affidavit  pro- 
|X)fi«d  to  be  used  was  sworn  before  issue  was 
joined  in  the  cause,  that  the  defendant  kept  it 
in  his  possession  for  more  than  a  year  without 
giving  any  notice  of  it,  that  the  deponent  had 
died  since  the  affidavit  was  sworn,  and  before 
notice  of  its  being  sworn  was  served,  and  that 
when  notice  was  served  after  the  death  of  the 
deponent  no  mention  was  made  of  his  being 
dead  :  under  these  circumstances  the  affidavit 
was  not  allowed  to  be  used,  independently  of  any 
mere  technical  objections.  Beam  v.  OooJt^  22 
W.  R.  252. 


o.  Oontalnlng'   Irrelevant  or  Soandalotti 

Katter. 

Irrelevant.] — When  long  affidavits  are  filed  in 
support  of  a  motion,  a  great  part  of  which  is  un- 
necessary, the  court  will  refer  them  to  the 
master,  and  make  the  party  applying  pay  the 
costs  of  the  unnecessary  sdfidavits.  Lewis  v. 
Woolrych,  3  D.  P.  0.  692. 

Where  affidavits  contain  irrelevant  matter,  the 
court  will  direct  the  master  to  ascertain  what 
parts  are  material  to  bring  the  question  in  dispute 
before  the  court,  and  to  allow  costs  to  the  parties 
making  the  affidavits  for  such  parts  only  as  are 
material,  and  to  the  opposite  party  the  costs 
occasioned  by  the  irrelevant  matter.  Cassen  v. 
Bond,  2  Y..  &  J.  631  ;  8,  P.,  BdlU  v.  Smythe, 
2  M.  &  G.  350  ;  2  Scott,  N.  R.  495. 

The  court  will  not  order  an  affidavit  which  is 
not  shewn  to  be  scandalous  or  irrelevant  to  be 
taken  off  the  file  merely  because  it  cannot,  upon 
some  technical  ground,  such  as  a  defect  in  the 
jurat,  be  read  in  the  cause  in  which  it  is  filed. 
Brunswick  (^Duke)  v.  Slonian,  1  L.,  M.  k,  P.  247. 

Impertinent.] — ^Where  libellous  and  imperti- 
nent matter  was  introduced  into  an  affidavit  in 
support  of  a  rule,  the  court  deprived  the  jparty 
of  the  costs  of  the  rule,  to  which  otherwise  he 
would  have  been  entitled.  Thompson  v.  l>icas, 
2  D.  P.  C.  93. 

A  person  who  has  himself  introduced  into  his 
evidence  matter  not  relevant  to  the  real  issues 
between  himself  and  his  opponent,  cannot  be 
heard  to  complain  if  his  opponent,  in  answer 
to  the  matter  so  introduced,  inserts  in  his  affi- 
davit passages  which  would  otherwise  be  liable 
to  be  expunged  for  impertinence.  Bruff  v.  Coh' 
bold,  26  L.  T.  786  ;  20  W.  R.  734— L.  J. 

Seandaloni.] — If  an  affidavit  is  filed  contain- 
ing scandalous  statements,  the  court  can  act  in 
the  matter,  not  only  on  the  application  of  the 
aggrieved  party,  but  also  on  the  application  of 
any  party  to  the  action,  or  without  any  applica- 
tion at  al!  Cracknell  v.  Jansim,  11  Ch.  D.  1  ; 
48  L.  J.,  Ch.  168 ;  39  L.  T.  32  ;  27  W.  R.  55  ; 
S.  P.,  Fox  V.  Bearhlock  (No.  2),  46  L.  T.  146 ; 
30  W.  R.  342— C.  A. 

Striking  out.] — Semble,  that,  after  an  affi- 
davit  has  been  entered  in  an  order  of  the  court 
as  read,  the  court  cannot  entertain  an  applica- 
tion to  strike  out  of  it  impertinent  and  scan- 
dalous matters.    Bruff  v.  Cobbold,  supra. 


d.  Fresh  Evidence  and  in  Reply. 

When  Allowed.]— When,  after  replication,  the 
plaintiff^s  evidence  raised  new  issues  of  fact  not 
raised  in  the  bill,  the  court  allowed  the  defen- 
dant to  file  fresh  affidavits  after  the  time  for 
closing  evidence  had  expired ;  but  the  fresh  evi- 
dence was  to  be  strictly  confined  to  the  new 
issues  raised  by  the  plaintiff  ;  and  the  plaintiff 
was  to  be  at  liberty  to  cross-examine.  jLeeoh  v. 
Bolland,  10  L.  R..  Ch.  362 ;  33  L.  T.  87 :  23 
W.  R.  763.  Affirming  32  L.  T.  424  ;  23  W.  R. 
535. 

In  a  patent  suit  which  had  been  set  down  for 
hearing,  an  application  made  by  the  defendant, 
after  notice  given  to  the  plaintiff,  for  leave  to 
produce  at  the  hearing  of  tne  cause  the  evidence 
as  to  prior  user  of  a  new  witness  discovered  since 
the  closing  of  the  evidence,  was  allowed.  Wilson 
V.  Gann,  23  W.  R.  546. 

On  a  rule  for  a  new  trial,  on  the  ground  of 
rejection  of  evidence,  an  affidavit  in  answer 
alleging  that  it  was  withdrawn  and  not  rejected, 
the  affidavit  in  reply,  stating  how  it  came  to  be 
withdrawn,  is  not  receivable,  as  stating  new 
matter  arising  out  of  the  affidavit  in  answer. 
Wliitehouse  v.  Hemniant,  27  L.  J.,  Ex.  295. 

Time.] — ^At  no  period  of  a  cause  is  it  too  late 
to  produce  additional  evidence  for  the  purpose 
of  shewing  that  confusion  or  error  has  arisen 
from  the  double  signification  of  a  name  or  word. 
Bigsby  v.  Dickinson,  4  Ch.  D.  24  ;  46  L.  J.,  Oh. 
280  ;  35  L.  T.  679  ;  25  W.  R.  89—0.  A. 

Affidavits  filed  on  behalf  of  a  plaintiff  in  reply 
to  a  defendant's  affidavits  may  contain  matter 
which  is  merely  confirmatory  of  the  plaintiff's 
general  case,  and  need  not  be  absolutely  re- 
stricted to  matter  cutting  down  or  negativing 
the  defendant's  evidence.  The  practice  of  the 
court  in  this  respect  has  not  been  altered  by  the 
orders  and  rules  of  the  Supreme  Court.  Peacock 
V.  Harper,  7  Ch.  D.  648  ;  47  L.  J.,  Ch.  238  ;  38 
L.  T.  143  ;  26  W.  R.  109. 

The  proper  time  for  an  application  for  leave  to 
file  affidavits  in  answer  to  new  matter  is  when 
the  new  matter  has  been  brought  before  the 
court  by  the  other  side.  Swinfen  v.  Swinfeii, 
1  0.  B.,  N.  S.  364 ;  26  L.  J.,  C.  P.  97 ;  3  Jur., 
N.  S.  85. 

Benewed  AppUeation.]— On  motion  to  set 
aside  a  judge's  order,  made  at  chambers  upon 
reading  certain  affidavits,  the  party  moving 
omitted  to  bring  before  the  court  the  affidavits 
produced  at  chambers  ;  and  the  rule  was  there- 
fore discharged  with  costs  : — Held,  that  he 
might,  after  payment  of  costs,  renew  the  same 
motion,  putting  in  fresh  affidavits.  Pocook  v. 
Piekerinff,  18  Q.  B.  789. 

On  motion  to  rescind  an  order  made  at  cham- 
bers on  affidavit,  as  having  been  erroneously 
granted,  the  party  moving  cannot  impeach  the 
order  on  affidavits  not  used  at  chambers  and 
containing  matters  which  were  known  to  the 
party  moving,  or  of  which  he  cou'd  have  ob- 
tained knowledge,  before  the  order  was  made. 
Edwards  v.  Martyn,  17  Q.  B.  693;  21  L.  J., 
Q.  B.  86. 

Where  a  summons  was  taken  out  before  a 
judge  at  chambers,  for  an  order  for  the  plaintiff's 
costs,  on  the  ground  that  the  case  was  one  ^ 
which  the  superior  courts  had  concurrent  jur 
diction  with  the  county  court,  and  the  judge 
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the  facts  refused  to  make  the  order,  upon  a  like 
application  to  the  coart,  affidavits  in  addition  to 
those  used  at  chambers  may  be  used.  Sanderson 
V.  Procttrr,  10  Ex.  189 ;  23  L.  J.,  Ex.  320 ;  18 
Jur.  702. 

An  application  to  discharge  a  defendant  out 
of  custody,  on  an  affidavit  that  he  had  never 
been  served  with  process,  and  that  it  had  not 
boon  brought  to  his  knowledge,  having  been 
made  at  chambers,  and  answered  by  an  affidavit 
of  the  party  who  had  made  the  affidavit  of  ser- 
vice, fixing  the  place  and  circumstances  of  the 
supposed  service,  the  defendant  was  allowed  on 
a  subsequent  application  to  the  court,  to  use 
flesh  affidavits  disproving  the  supposed  service 
by  shewing  a  mistake  as  to  identi^  on  the  occa- 
sion alluded  to ;  and  this  being  clearly  shewn  : — 
Held,  that  the  defendant  was  entitled  to  be  dis- 
charged without  any  terms.  Moseley  v.  Blake^ 
28  L.  J.,  Ex.  35. 

Where  a  judge  refuses  to  make  an  order,  the 
unsuccessful  party,  in  moving  the  court  for  the 
same  purpose,  is  not  confincxl  to  the  same  affi- 
davits, but  may  use  further  ones,  disclosing 
additional  facts ;  although,  upon  a  motion  to 
rescind  an  order  made  at  chambers,  he  is  con- 
finiHl  to  the  same  materials.  Otsarini  v.  H4tn» 
zani,  4  Jur.,  N.  S.  813. 

After  a  rule  nisi  has  been  obtained,  the  party 
obtaining  it  ^vill  not  be  allowed  to  file  additional 
affidavits  containing  new  matter.  JUuuome  v. 
KaHem  Counties  Railioay  Company,  6  Jur., 
N.  S.  998. 

When  a  judge  dismisses  a  summons,  on  the 
ground  of  the  insufficiency  of  the  affidavit  in 
support  of  it,  the  party  cannot,  in  renewing  his 
ai)plication  to  the  court,  use  fresh  affidavits. 
HnwIHns  v.  Akrill,  1  L.,  M.  &  P.  242  ;  14  Jur. 
1069. 


Formal  Dafoot.] — ^A  party  failing  upon 


rule  is  insufficient,  the  court  ynM  not,  on  hearing 
the  rule,  allow  the  affidavit  to  be  amended  and 
resworn.  Bowhotham  v.  Dfijtree^  W.,  W.  3c  D. 
215. 

Where  a  rule  has  been  discharged  on  the 
ground  of  defective  materials  to  support  it,  the 
court  will  not  allow  the  application  to  be  re- 
newed on  amended  affidavits,  although  it  is 
made  by  a  prisoner,  on  a  suggestion  that  the  pro- 
cess on  which  he  is  detained  is  a  nullity.  SaMU' 
derson  v.  Westley,  8  D.  P.  C.  652. 

Affidavits  amended  by  permission  of  the  court 
were  allowed  to  be  read  without  the  addition  of 
fresh  jurats.     6h'anthami  In,  re,  10  Jur.  1038. 

Where  a  party  obtained  a  rule  nisi  upon 
affidavits  which  were  badly  entitled,  and,  dis- 
covering his  mistake,  applied  for  leave  to  take 
the  affidavits  off  the  file,  and  amend  and  reswear 
them,  the  court  refused  to  allow  such  a  course  to 
be  taken,  on  the  ground  that  the  affidavits  would 
appear  to  have  been  sworn  after  the  rule  was 
drawn  up  ;  and  also  refused  to  allow  a  fresh  rule 
to  he  drawn  up  on  amended  affidavits,  but  sug- 
gested a  new  motion  upon  affidavits  disclosing 
the  circumstances  of  the  error,  giving  no  opinion, 
however,  upon  the  validity  or  effect  of  such  new 
motion.  Doe  d.  Hill  v.  Tollett,  1  D.  &  L.  121 ; 
8  Jur.  60. 


Alteration.] — If  an  affidavit  has  an  in- 


an  objection  to  the  affidavits  will  not  be  allowed 
to  make  a  second  application  upon  amended 
affidavits,  unless  the  defect  occurred  exclusively 
in  the  title  of  the  affidavits  or  the  jurat.  Reg. 
v.  Oreat  Western  Railioay  ComjMiny,  5  Q.  B. 
697  ;  D.  &  M.  471 ;  1  D.  &  L.  742  ;  3  Railw. 
Cas.  700  ;  13  L.  J.,  Q.  B.  129  ;  8  Jur.,  107 ;  8.  P., 
Reg,  V.  Jo7ies,  8  D.  P.  C.  307  ;  4  Jur.  664. 

Amending.] — ^An  affidavit  in  support  of  motion 
for  costs  of  the  day  for  not  proceeding  to  trial, 
allowed  to  be  amended.  Larkin  v.  Rovill,  2 
Tyr.  746. 

The  title  of  an  affidavit,  on  which  a  rule  has 
been  obtained,  may  be  amended  on  payment  of 
costs,  the  opposite  party  having  leave  to  file 
affidavits  in  reply.  Rex  v.  Wanvickshire  Jvs- 
ticen,  6  D.  P.  C.  382. 

On  shewing  cause  against  a  rule,  the  court 
allowed  an  affidavit  which  omitted  the  deponent's 
addition,  to  be  amended  and  resworn.  RoMkay 
V.  Lister,  W.  W.  &  D.  216 ;  S.  i>.,  Marriott  v. 
Chapma7i,  1  W.,  W.  k  H.  309. 

But  the  court  will  not  allow  a  defendant's 
affidavit  to  be  amended  after  cause  is  shewn 
against  the  rule.  RoMnsmi  v.  Gardner,  7  D.  P. 
C.  716. 

Where  a  rule  is  obtained  upon  affidavit  erro- 
neously entitled,  the  court  will  not  discharge  it, 
but  will  permit  the  affidavit  to  be  amended  and 
resworn.  Cooper  v.  Talbot,  7  Scott,  345  ;  2  Am. 
60. 

But,  if  an  affidavit  of  merits  in  opposition  to  a 


terlineation,  which  has  not  the  initials  of  the 
master  in  the  margin,  it  cannot  be  read  at  all. 
Doe  d.  Cox  V. ,  5  Jur.  531. 


e.  Consent  to  Trial  by. 

Viv4  vooe  or  by  Affidavit.!— The  only  excep- 
tions to  the  rule,  that  the  evidence  at  the  trial  of 
an  action  shall  be  taken  vivft  voce  and  in  open 
court,  are  where  the  evidence  is  by  agreement 
taken  by  affida^'it,  and  where  it  appears  to  the 
judge  necessary  for  the  purposes  of  justice  that 
an  examination  of  particular  witnesses  shall  be 
taken  before  any  officer  of  the  court  or  other 
person.  Warner  v.  Mouses,  50  L.  J.,  Ch.  28  ;  43 
L  T.  401 ;  29  W.  R.  201— C.  A. 

Rule  14  of  Ord.  XXXVIIL  R.  S.  C,  1876,  is 
copied  from  1  Will.  4,  c.  22,  and  like  that  statute 
can  only  be  made  use  of  where  the  person  to  be 
examined  cannot  be  examined  at  the  trial.    Tb, 

If  a  party  to  an  action  by  mistake  consents  to 
the  evidence  being  taken  by  affidavit,  he  will,  on 
proving  to  the  satisfaction  of  the  judge  that  to 
nlB  surprise  witnesses  will  not  mik9  affidavits, 
be  relieved  from  the  consequences  of  his  mistake. 

n. 

Witnesses  Beftiaing  to  make  Affidavit.!  — 
After  consenting  that  the  evidence  should  be 
taken  by  affidavit  a  solicitor  for  one  part  was 
unable  to  get  his  witnesses  to  make  affidavits  : — 
Held,  that  the  court  had  no  jurisdiction  to  allow 
him  to  "  examine  witnesses  ex  parte  "  before  a 
special  examiner,  and  to  use  the  depositions  on 
the  trial  subject  to  cross-examination  of  the  wit- 
nesses at  the  trial.    lb. 

Consent— What  is.]— The  "  consent  for  taking 
evidence  by  affidavit"  under  Ord,  XXXVII I. 
r.  1,  R.  S.  C.,  1876,  must  be  a  formal  consent  in 
writing.  A'ew  Westminster  Brewery  ComjMiny 
V.  Hannah,  1  Ch.  D.  278  ;  24  W.  R.  137,  899. 
iS<r  also  preceding  case. 
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Who  may  Give.]— The  guai-dian  ad  litem 

of  an  infant  is  competent  to  give  the  consent 
requisite  for  taking  evidence  by  affidavit. 
Knatchbull  v.  Fimle,  1  Ch.  D.  604 ;  24  W.  R. 
629  ;  S,  P„  JfVifer  v.  Wiseman,  46  L.  J.,  Ch.  199  ; 
33  L.  T.  779 ;  24  W.  R.  205. 

Hatter  Tried  by  Judge  alone.] — When  parties 
agree  that  the  evidence  shall  be  taken  by  affi- 
davit, and  numerous  affidavits  are  filed  and  the 
evidence  is  closed,  it  is  the  duty  of  a  judge  in 
the  exercise  of  his  judicial  discretion  under  Ord. 
XXXVI.  r.  26,  to  direct  that  the  action  shall  be 
tried  before  a  judge  without  a  jury.  Brvoke  v. 
Wigg,  8  Ch.  D.  510  ;  47  L.  J.,  Ch.  749  ;  38  L.  T. 
732  ;  26  W.  R.  729— C.  A. 

In  such  a  case  an  application  that  the  action 
may  be  tried  before  a  judge  and  jury  can  only  be 
entertained  if  the  applicant  comes  to  the  court 
soon  after  the  agreement,  and  then  only  upon 
the  terms  that  he  pays,  as  between  solicitor  and 
client,  all  costs,  charges  and  expenses  that  have 
been  incurred  in  taking  the  evidence  by  affidavit 
up  to  that  date.    Ih, 

Hot  by  Affldavit  only.] — Where  an  agree- 
ment has  been  come  to  between  the  parties  to  an 
action,  that  the  evidence  at  the  trial  shall  be 
taken  by  affidavit — ^thc  agreement  not  stating 
that  the  evidence  shall  be  taken  by  affidavit 
only — a  witness  who  is  present  in  court  for  the 
purpose  of  being  cross-examined  on  his  affidavit, 
may  be  called  by  the  party  on  whose  behalf  he 
has  made  the  affidavit,  and  give  fresh  evidence 
vivA  voce.  Olossop  v.  Hestim  and  Inleworth 
Local  Board,  47  L.  J.,  Ch.  636  ;  26  W.  R.  433. 

f.  Oroea-Examination. 

Praetioe  on.|| — ^As  a  general  rule  a  party  should 
file  his  affidavits  before  cross-examining  a  party 
on  the  other  side.  Laneeficld  v.  Iggulden,  41 
L.  J.,  Ch.  473;  26  L.  T.  687;  20  W.  R.  621. 

Therefore  an  affidavit  filed  in  a  creditors'  ad- 
ministration suit  by  executors  subsequently  to 
their  cross-examination  of  the  plaintiff  upon  his 
affidavit  in  support  of  his  claim  is  not  generally 
admissible  in  proceedings  in  chambers  for  the 
adjudication  of  the  claim,  but  it  was  allowed  to 
be.used  upon  leave  given  to  the  deponent  to  reply. 
Ih, 

When  a  motion  is  ordered  to  stand  on  terms 
till  the  hearing  of  the  cause,  no  new  evidence  can 
be  filed  by  the  parties  on  the  motion,which  must 
be  dealt  with  at  the  hearing  in  the  manner  in 
which  it  was  originally  brought  on  ;  and  if  the 
motion  stands  over  in  consequence  of  an  affidavit 
of  the  defendant,  the  motion  is  not  a  matter  de- 
pending in  or  a  proceeding  before  the  court, 
which  entitles  the  plaintiff  to  cross-examine  the 
defendant  on  his  affidavit ;  even  although  the 
plaintiff  may  have  given  notice  that  he  is  going 
to  use  it  at  the  hearing  of  the  cause.  Singer  v. 
Audsletj,  13  L.  R.,  Bq.  401 ;  41  L.  J.,  Ch.  229 ;  26 
L.  T.  238  ;  20  W.  R.  438. 

Notiee  of  Pointi.] — An  accounting  defendant 
will  not  be  ordered  to  submit  to  cross-examination 
upon  his  account  and  the  affidavits  filed  in  sup- 
port of  it,  without  notice  of  the  points  on  which 
the  cross-examination  is  required.  Me  Arthur  v. 
Dudgeon,  15  L.  R.,  Eq.  102  ;  42  L.  J.,  Ch.  263  ;  21 
W.  R.  16(S. 

A  defendant  who  is  summoned  to  be  cross* 


examined  on  an  account  he  has  filed,  is  entitled 
to  notice  of  the  items  objected  to.    Ih. 

When  Allowed.] — Notice  of  motion  for  decree 
was  served  on  the  21st  of  April,  and  a  defendant 
then  had  notice  of  an  affidavit  to  be  used  against 
him.  The  time  for  filing  affidavits  in  reply  ex- 
pired in  the  ensuing  long  vacation.  On  tAe  12th 
of  November,  after  the  cause  was  in  the  paper 
for  hearing,  the  defendant  gave  notice  to  cross- 
examine  the  witness  : — Held,  that  he  was  entitied 
to  do  so.    Ranken  v.  Alfaro,  24  W.  R.  53. 

An  accounting  defendant,  who  has  carried  in 
an  account  and  verified  it  by  affidavit,  may  be 
cross-examined  on  his  affidavit  as  well  before  he 
has  vouched  his  account  as  afterwards.  Meacha  m 
V.  Qioper,  16  L.  R.,  Eq.  102 ;  42  L.  J.,  Ch.  876  ; 
21  W.  R.  745. 

Where  Impoieible.]— A  plaintiff  filed  an  affi- 
davit made  by  a  dying  witness,  and  offered  an 
opportunity  for  cross-examination,  and  after- 
wards filea  replication,  and,  having  omitted  to 
give  notice  of  reading  the  affidavit  within  the 
prescribed  time,  took  out  a  summons  for  leave  to 
read  the  affidavit,  which  summons  was  adjourned 
to  the  hearing  of  the  cause.  The  plaintiff  printed 
the  affidavit,  with  the  others  proposed  to  be  read 
at  the  hearing,  and  thereupon  the  defendant 
moved  to  take  it  off  the  file  and  expunge  it  from 
the  printed  affidavits : — Held,  that  this  motion 
was  irregular.  Lautour  v.  Att.-Gen,,  43  L.  J., 
Ch.  313. 

A  suitor  in  the  Court  of  Appeal  in  chancery  is 
not  entitled  as  of  right  to  examine  or  cross-ex- 
amine witnesses  upon  merely  serving  notice  for 
the  purpose :  the  court  will  itself  exercise  a 
spontaneous  discretion  in  ordering  such  exami- 
nation during  the  progress  of  the  hearing.  Lmig 
V.  Donegan,  7  Ir.  K.,  Sq.  494. 

Leave  to  Bead  after  Notiee  of  Groia-Szami* 
nation — No  Crois-Xzamination  had.] — At  the 
hearing  of  a  cause  on  replication,  the  plaintiff 
proposed  to  read  the  affidavit  of  a  witness  occu- 
pying an  official  position  in  the  United  States. 
Notice  to  cross-examine  this  witness  had  been 
given,  and  he  had  come  over  to  this  country  for 
the  purpose  of  being  cross-examined,  but  had 
been  obliged  to  return  before  the  cause  came  on 
to  be  heard.  The  plaintiff  had  given  the  defen- 
dant only  one  day's  notice  before  the  witness 
left  the  country : — Held,  that  the  affidavit  could 
not  be  read.  Dunne  v.  English,  18  L.  R.,  Eq. 
524. 

When  one  party  desires  the  production  of  a 
witness  for  cross-examination,  tne  court  has  no 
power  to  order  an  affidavit  used  on  a  previous 
application  to  be  read  at  the  trial.  Dlaekhum 
Union  v.  DroohsJ  Ch.  D.  68  ;  47  L.  J.,  Ch.  156  ; 
37  L.  T.  427;  25  W.  R.  57. 

Abnie  of  Prooeis  of  Court] — The  court  will 
prevent  the  process  of  the  court  from  being 
abused  for  the  purpose  of  oppression.  Mu^dell, 
In  re,  Fenton  v,  Cumherlege,  52  L.  J.,  Ch.  756  ; 
48  L.  T.  776. 

The  plaintiff  in  an  administration  action  having 
without  any  necessity  made  an  affidavit  for  the 
purpose  of  an  application  in  chambers  for  ac- 
counts, the  defendants  proposed  to  cross-examine 
her  on  her  affidavit,  and  on  her  refusing  to 
appear,  applied  for  an  order  on  her  to  attend  : — 
Held,  that  the  affidavit  having  been  immaterial 
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to  the  relief  sought,  and  no  reason  having  been 
suggested  for  supposing  that  the  cross-examina- 
tion could  be  productive  of  any  result,  the  appli- 
cation was  an  abuse  of  the  process  of  the  court 
for  the  purpose  of  oppression,  and  must  be  re- 
fused.   Ih. 

Withdrawal  of  AiBdavit] — Where  a  person 
has  made  and  filed  an  affidavit  for  the  purpose 
of  being  used  in  a  matter  pending  before  the 
court-,  he  cannot  be  exempted  from  cross-exami- 
nation by  the  withdrawal  of  the  affidavit.  Clarke 
v.  Laio  (2  K.  &  J.  28),  approved,  and  held  to  be 
applicable  where  the  person  making  the  affidavit 
is  not  a  party  to  the  proceedings.  Quartz  Hill 
Cojisoliaated  Gold  MiniHg  Oynhpany,  In  re^ 
Young,  Ex  parte,  21  Ch.  D.  642  ;  51  L.  J.,  Ch. 
940;  31  W.  R.  173--C.  A. 

In  the  High  Court  the  deponent  can  be  cross- 
examined  even  if  the  affidavit  were  not  used  by 
the  party  who  filed  it.  Ch  ild.  Ex  parte,  Ottaway, 
In  re,  20  Ch.  D.  126  ;  51  L.  J.,  Ch.  494 ;  46  L.  T. 
118;  30W.  R.  282. 

A  party  will  not  be  allowed  to  withdraw  an 
affidavit  in  onler  to  escape  cross-examination. 
Pike  V.  I>iekin*(fft,  21  W.  R.  862. 

Time.] — The  fourteen  days  from  the  filing  of  an 
affidavit  in  support  of  a  petition  having  been 
allowed  to  expire  without  notice  having  been 
given  to  cross-examine  on  the  affidavit  as  pro- 
vided by  r.  19  of  Order  of  5th  February,  1861: 
— Held,  that  the  court  was  not  thereby  precluded 
from  exercising  its  discretionary  power  under 
16  &  16  Vict.  c.  86,  s.  40,  and  leave  to  cross- 
examine  was  granted  accordingly.  Sadler's  Wells 
Theatre,  In  re,  42  L.  J.,  Ch.  737. 

Notioe  of  CroM-Kxamlnation — Costs  of  Pro- 
duetion  of  Witnesi.] — On  an  application  in  an 
administration  action  for  the  appointment  of  a 
special  examiner,  and  as  to  the  costs  of  the  cross- 
examination  on  the  affidavits,  the  court  appointed 
a  special  examiner  to  take  the  cross-examination 
of  the  deponents,  and  ordered  the  expense  of  the 
production  of  the  deponents  to  be  borne  in  the  first 
place  by  the  party  who  produced  them  for  cross- 
examination.  But  held,  on  appeal,  that  the 
expenses  were  payable  in  the  first  instance  by 
the  person  requiring  the  production  of  the 
deponents  for  cross-examination  according  to 
the  old  practice,  Order  XXXVIII.  r.  4,  having  no 
bearing  on  the  case.  Knight,  In  re.  Knight  v. 
Gardner,  25  Ch.  D.  297  ;  53  L.  J.,  Ch.  183  ;  49 
L.  T.  545— C.  A.  Reversing  24  Ch.  D.  606  ;  49 
L.  T.  94;  31  W.  R.  911. 


g.  Other  Oaaes. 

Suits  pending  wlien  Jndieatnre  Acts  oame 
into  Foroe.] — ^A  motion  was  made  for  leave  to 
take  evidence  in  a  suit  by  affidavit.  It  was 
opposed  by  the  defendants,  who  were  trustees, 
and  the  court  held  that  they  were  entitled  to  have 
the  evidence  taken  vivft  voce,  but  reserved  the 
costs  of  the  motion.  On  the  cause  coming  on 
for  hearing  no  witnesses  were  called,  and  no 
reason  was  given  for  insisting  upon  the  evidence 
being  taken  viv&  voce: — Held,  tnat  the  costs  of 
the  motion  must  be  paid  by  the  defendants,  the 
trustees,  who  had  perversely,  unreasonably,  and 
unjustly  refused  to  adopt  the  cheaper  and  more 
familiar  mode  of  taking  evidence.    Patter*on  v.  | 


Wooler,  2  Ch.  D.  586  ;  45  L.  J.,  Ch.  274  ;  24  W.  R. 
455. 

Admiiiibility.] — If  a  party  on  motion  before 
a  judge  uses  the  affidavit  of  another  person, 
such  affidavit  is,  on  any  subsequent  oocadon, 
admissible  against  him  who  so  used  it ;  even 
on  a  trial,  when  the  person  who  swore  the 
affidavit  is  present  in  court  and  is  not  called. 
BHehnell  v.  Hulse,  7  A.  &  E.  454  ;  2  N.  &  P. 
426. 

On  the  trial  of  an  information  by  the  attorney- 
general,  for  penalties,  the  defendant  (who  had 
been  held  to  bail)  had  subpoenaed  the  officer 
from  the  Queen's  Remembrancer's  office,  to  pro- 
duce the  affidavit  on  which  he  had  been  held 
to  bail,  with  a  view  of  being  able  to  give  it  in 
evidence  to  cross-examine  the  person  who  had 
made  the  affidavit,  if  he  should  be  called  as  a 
witness  on  the  trial.  The  person  who  made  the 
affidavit  was  called  as  a  witness  on  the  trial, 
and,  for  the  purpose  of  cross-examining  him,  the 
defendant's  counsel  wished  to  put  in  the  affi- 
davit : — Held,  that  the  officer  was  bound  to 
produce  it,  and  that  the  defendant  had  a  right 
to  make  use  of  it  in  this  way  ;  but  that,  if  the 
affidavit  was  made  by  another  deponent  besides 
the  witness,  and  related  to  other  persons  besides 
the  defendant,  the  latter  would  be  only  entitled 
to  use  so  much  of  the  affidavit  as  was  swoni 
by  the  witness  and  related  to  the  defendant  him- 
self.   Att,'Oe»,  V.  JBand,  9  C.  &  P.  189. 

An  affidavit  to  ground  a  commission  of  bank- 
ruptcy is  conclusive  evidence  against  the  depo- 
nent of  the  &ct  of  the  bankraptcy.  Ledhetter  v. 
Salt,  4  Ring.  623  ;  1  M.  &  P.  597. 

An  affidavit  filed  in  court  on  a  motion  may  be 
read  in  evidence  at  the  sittings,  without  proof  of 
its  being  sworn.  Cameron  y.  Light  foot,  2  W.  Bl. 
1190. 

The  affidavit  of  a  deceased  solicitor,  made 
and  filed  in  the  course  of  a  chancery  suit,  may 
be  admitted  in  evidence  in  conjunction  with  an 
order  of  the  court  made  upon  a  motion  in  the 
suit  shortly  afterwaids,  although  it  does  not 
appear  on  the  face  of  the  order  that  the  affidavit 
was  upon  the  motion.  Whaley  v.  Carlisle,  17 
Ir.  C.  L.  R.  792. 


IX.    COSTS  OF  EVIDENCE. 
1.  Op  WiTNESSEa.— /S^c  ante,  ooL  1395. 

2.  Of  Pbeparation  fob  Tbial. 

In  fDrmer  Stage.] — ^An  injunction  obtained  by 
a  plaintiff  having  tx^n  dissolved  with  costs  on 
motion  by  the  defendant,  the  plaintiff  gave 
notioe  to  read,  on  motion  for  decree,  his  evidence 
on  the  motion  to  dissolve  the  injunction.  The 
decree,  which  was  made  with  costs,  recited  part 
of  this  evidence  : — Held,  that  the  plaintiff  was 
entitled  to  include  the  charges  for  this  evidence 
in  his  bill  of  costs.  Stevipson  v.  Jepson,  18  W.  R. 
962. 

Neeesisry   for  Condnet  of  Litigation.] — On 

taxation  of  costs  as  between  party  and  party, 
the  only  costs  chargeable  against  the  unsuccess- 
ful })arty  arc  such  as  are  necessaij  for  the  con- 
duct of  the  litigation.  Therefore!  in  a  suit  to 
restrain  the  infringement  of  a  patent,  in  which 
the  defendant  had  set  up  several  cases  as  antici- 
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pations,  the  ooets  of  drawings  of  exhibits  for  the 
purpose  of  taxing  to  the  margin  of  oounfiel's 
DriefiB  were  disallowed.  Smith  v.  Btdler,  19  L.  R., 
Eq.  473  ;  45  L.  J.,  Ch.  69 ;  31  L.  T.  873 ;  23 
W.  R.  332. 

Taking  TTimeoeiiaTy  Ck^pies.] — ^The  appellants 
from  an  order  on  a  claim  in  a  winding-oip  gave 
notice,  to  read  a  mass  of  affidavits  nu^e  in  the 
winding-up  but  not  used  on  the  hearing  below. 
The  respondent  objected  to  their  being  fl^mitted, 
but  tooK  copies.  The  Court  of  Appeal  confined 
the  argument  in  the  first  instance  to  a  question 
not  affected  by  these  affidarits,  and  being  against 
the  appellants  on  that  question,  dismiss^  the 
appeal  with  costs,  so  that  the  question  as  to  the 
admissibility  of  the  affidavits  was  not  decided. 
The  respondent  applied  to  have  the  affidavits 
entered  in  the  order,  as  otherwise  he  would  not 
be  able  to  get  the  costs  of  having  taken  copies  : 
— .^eld,  that  the  application  could  not  be  granted, 
and  that  the  respondent  ought  not  to  have 
taken  copies  unless  and  until  the  court  held  the 
evidence  admissible,  in  which  case  it  would 
have  given  him  time  to  enable  him  to  meet  it. 
Brampton  an4  Longttfwn  lluUtoay  Cornpany,  In 
re,  Shaw's  claims  10  L.  R.,  Ch.  186  ;  33  L.  T.  6  ; 
23  W.  R.  813. 

Printing.] — Where  the  viv&  voce  evidence  is 
voluminous,  and  the  parties  cannot  properly 
ai'gue  the  appeal  without  referring  to  all  parts 
of  it,  the  court  will  allow  the  costs  of  'printing 
it.  Bigshy  v.  Bichiiutony  4  Ch.  D.  24  ;  46  L.  J., 
Ch.  280  ;  35  L.  T.  679  ;  25  W.  R.  89— C.  A. 

Charges  for  Perusing.] — ^A  similar  affidavit 
was  fil^  by  a  plaintiff  in  each  of  several  suits. 
The  solicitor  for  the  defendants  took  an  office 
copy  of  the  affidavit  in  one  suit  only,  and  ex- 
amined at  the  record  office  the  affidavits  in  the 
other  suits  : — Held,  that  he  was  not  entitled  to 
charge  for  perusing  the  affidavits  in  the  other 
suits*  Betts  V.  Cleaver,  7  L.  R.,  Ch.  613  ;  41 
L.  J.,  Ch.  663  ;  27  L.  T.  85  ;  20  W.  R.  732. 

Shorthand  Notoi  of  Evidenoe— Costs  of.!— It 
is  a  settled  rule  that  the  costs  of  shorthand 
writers'  notes  of  evidence  will  not  be  allowed 
on  taxation  unless  there  is  in  the  order  a  direc- 
tion to  that  effect.  Such  a  direction  will  only 
be  inserted  in  exceptional  cases ;  the  notes  of 
the  judge,  supplemented  by  those  of  counsel, 
being  amply  sufficient,  if  not  better,  for  all  ordi- 
nary purposes.  The  general  utility  of  shorthand 
writers'  notes  considered.  Be  la  Warr  {EarV)  v. 
Miles,  19  Ch.  D.  80  ;  45  L.  T.  424  ;  30  W.  R.  35 
— C.A. 

It  is  the  duty  of  the  taxing-master  in  a  bank- 
ruptcy appeal  fo  decide  as  to  the  costs  of  the 
transcript  of  a  shorthand  writer's  notes  of  the 
dejxieitions.  Chcks,  Ex  parte,  Poole,  In  re,  21 
Ch.  D.  407— C.  A. 

On  what  Oronnds  allowed.] — ^The  court 

allowed  the  respondents  the  costs  of  copies  of  a 
Kborthand  writer's  notes  of  evidence  taken  before 
the  registrar,  on  the  ground  that  they  had  been 
served  by  the  appellant  with  notice  that  such 
notes  would  be  read.  Harris,  Ex  parte,  Ward, 
In  re,  30  W.  R.  561— C.  A. 

Where  the  court  has  used  the  shorthand 
writer's  notes  of  evidence  taken  in  the  court 
below,  the  costs  will   be  allowed.     Smith  v. 


CAadtoiek,  20  Ch.  D.  81 ;  61  L.  J.,  Ch.  621— 
C.A. 

The  court  declined  to  give  the  successful  plain-^ 
tiff  the  costs  of  the  shorthand  writer's  notes  of 
the  proceedings  which  had  been  taken  by  each 
side,  as  the  court  had  not  required  them  to  be 
produced  for  its  own  use.  Thorley's  Cattle  Food 
Comjfany  v.  Massam,  41  L.  T.  943. 

The  court  will  not  include  in  the  costs  of  an 
action  the  costs  of  the  shorthand  writer's  notes, 
of  evidence  unless  there  has  been  an  agreement 
between  the  parties  on  the  subject.  Mostyn  v.. 
Lancaster,  51  L.  J.,  Ch.  705. 

As  a  general  rule  the  Court  of  Appeal  refuses, 
the  costs  of  shorthand  notes  of  the  evidence  in 
the  court  below.  Xelly  v.  Byles,  13  Ch.  D.  682  ; 
49  L.  J.,  Ch.  181 ;  28  W.  R.  585— C.  A.  See  alsa 
Bewley  v.  Atkinson,  13  Ch.  D.  300— C.  A. 

The  Court  of  Appeal  has  power  to  allow  the: 
costs  of  all  shorthand  notes  properly  used  in  the 
appeal,  whether  taken  for  the  purposes  of  the 
appeal  or  not. — Per  Baggallay,  L.  J.,  and  Brett,. 
L.  J.  (Bramwell,  L.  J.,  dubitante).  Hill  v.. 
Metropolitan  District  Asylum  (^Managers\  49^ 
L.  J.,  Q.  B.  668  ;  43  L.  T.  462  ;  28  W.  R.  664— 
C.A. 

The  costs  of  shorthand  notes  of  evidence  in  the 
court  below  are  not  to  be  allowed  as  a  matter  of 
course  upon  an  appeal,  but  only  where-  a  case 
is  made  for  such  allowance.  Buchess  of  West^ 
mituter  Silver  Lead  Ore  Company,  In  re,  10 
Ch.  D.  307  ;  40  L.  T.  300 ;  27  W.  R.  539— C.  A. 

Where  shorthand  notes  of  evidence  are  es- 
sential to  the  proper  hearing  of  the  case,  the 
costs  of  such  notes  will  be  flowed.  Lee  Con^ 
servaney  Board  v.  Butto^n,  12  Ch.  D.  383  ;  41 
L.  T.  481— C.  A. 


Time  for  Application  for  Costs.] — Where 


shorthand  notes  of  the  evidence  and  proceedings 
in  the  court  below  are  used  on  appeal,  an  appli- 
cation to  be  allowed,  on  taxation,  the  costs  of 
the  notes  as  costs  of  the  appeal  must  be  made 
before  the  judgment  of  the  Court  of  Appeal  is 
entered.  Ifill  v.  Metropolitan  District  Asylum 
(^Manayers),  suprn. 

On  Bnle  for  Vew  Trial.] — It  is  competent  to 
this  court  to  make  an  order  for  the  allowance,  on 
taxation  between  party  and  party,  of  the  expense 
of  the  shorthand  notes  of  tne  evidence  given  at 
the  trial,  as  part  of  the  ooets  of  a  rule  for  a  new 
trial  on  the  ground  that  the  veidict  was  against 
the  weight  of  evidence,  in  a  case  where,  from 
the  nature  and  extent  of  the  evidence,  it  is  mani- 
fest that  the  matter  could  not  have  been  properly 
disposed  of  without  their  aid.  Watson  v.  Great 
Western  Railway  Company,  6  Q.  B.  D.  163  ;  50 
L.  J.,  Q.  B.  302  ;  29  W.  R.  427. 

Abandoned  Motion  or  Discontinnanee  of 
Action.] — On  an  abandoned  motion,  or  on  the 
discontinuance  of  an  action,  the  costs  of  all 
work  in  preparing,  briefing  or  otherwise,  relating- 
to  affidavits  or  pleadings  are  allowed,  provided^ 
in  the  opinion  of  the  taxing-master,  such  work 
has  not  been  prematurely  done.  Harrison  v. 
Leutner,  16  Ch.  D.  559  ;  50  L.  J.,  Ch.  264  ;  44 
L.  T.  331 ;  29  W.  R.  393. 

When  Ihsallowed.] — ^An  appellant  was  allowed 
the  costs  of  transcribing  and  printing  shorthand 
notes  of  the  evidence  given  vivft  voce  in  the 
court  below,  though  they  had  been  printed  with- 
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out  any  previous  order  of  the  court,  and  without 
•any  consent  on  the  part  of  the  respondent,  on 
the  ground  that  the  appeal  could  not  have  been 
properly  heard  without  the  printed  evidence  ; 
but  the  court  refused  to  allow  the  tcosts  of  the 
4tttendanoe  of  the  shorthand  writer  to  take  the 
motes.  Bigshy  v.  Dickinson,  4  Ch.  D.  24 ;  46 
L.  J.,  Ch.  280 ;  35  L.  T.  679  ;  25  W.  R.  89— 
€.  A. 

Upon  the  hearing  of  an  action  the  principal 
evidence  was  given  viv&  voce,  and  the  solicitors 
on  each  side  agreed  together  that  one  shorthand 
writer  should  be  engaged  on  behalf  of  both 
plaintiff  and  defendant.  Shorthand  notes  were 
accordingly  taken  of  the  speeches  of  counsel,  of 
the  evidence,  and  of  the  judgment  of  the  court. 
An  order  having  been  made  in  favour  of  the 
defendant,  the  plaintiff  app^ed,  and  the  Court 
of  Appeal  dismissed  the  appeal  with  costs, 
nothing  being  said  about  the  shorthand  writer's 
notes.  On  taxing  the  defendant's  costs  of  the 
appeal,  the  master  disallowed  the  cost  of  copies 
of  the  shorthand  notes,  except  those  of  the  judg- 
ment of  the  vice-chancellor,  and  further  disal- 
lowed the  sum  paid  by  the  defendant  for  short- 
hand writer's  chai^ges.  Malins,  V.-C,  decided 
that  the  two  items  in  question  must  be  allowed 
as  costs  in  the  cauee  : — Held,  on  appeal,  that  the 
master  was  right  in  disallowing  the  two  items, 
there  having  been  a  simple  dismissal  of  the  ap- 
peal with  costs,  without  any  special  directions. 
Ashworth  v.  Outram,  9  Ch.  D.  483  ;  39  L,  T. 
441  ;  27  W.  R.  98— C.  A. 

The  agreement  between  the  solicitors  was 
merelv  an  arrangement  for  saving  expense,  and 
left  the  case  on  the  same  footing  as  if  each 
(party  had  employed  his  own  shorttiand  writer. 
Jb. 

A  motion  to  vary  the  master's  certificate  by 
allowing  costs  of  supplying  copies  of  shorthand 
notes  to  counsel  dunng  the  prog^ress  of  trial  was 
refused  on  the  ground  that  special  directions 
ought  to  have  been  asked  for  at  the  trial.  Kirk* 
wood  V.  Webster,  9  Ch.  D.  239 ,-  47  L.  J.,  Ch. 
880  ;  26  W.  R.  812. 

AVhere  an  action  is  referred,  the  cost  of  brief 
copies  of  the  transcript  of  the  shorthand  writer's 
notes  of  each  day's  proceedings  in  the  reference 
made  for  the  use  of  counsel,  will  not,  in  the 
absence  of  any  order  and  of  agreement  between 
the  parties,  be  allowed  on  taxation.  Wells  v. 
Mitcham  Oas  Light  Company,  4  Ex.  D.  1  ;  48 
L.  J.,  Ex.  76  ;  39  L.  T.  667  ;  27  W.  R.  112. 

Bhorthand  VotM  of  Judgment.]— ^Se^  Appeal. 


EXCEPTIONS   (BILLS  OF). 


See  BILLS    OF    EXCEPTIONS. 


EXCISE. 


See  REVENUE. 


EXCHEQUER  BILLS 
AND   BONDS. 

Property  in— PaMes  by  Delivery.  ]— An  ex- 
chequer bill,  the  blank  in  which  was  not  filled 
up,  having  been  placed  for  sale  in  the  hands  of 
A.,  he,  instead  of  selling  it,  deposited  it  at  his 
bankers,  who  made  him  advances  to  the  amount 
of  its  value.  A.  afterwards  becoming  bankrupt : 
— Held,  that  the  owner  of  the  exchequer  bill 
could  not  maintain  trover  against  the  bankers, 
the  property  in  such  an  exchequer  bill,  like  a 
bank  note  or  a  bill  of  exchange  indorsed  in 
blank,  passing  by  delivery.  Wookey  v,  Pole,  4 
B.  &  A.  1. 

Lien  of  Bankers  on.] — A.  bought  on  account 
of  B.,  and  with  B.'s  money,  exchequer  bills, 
which  A.  deposited  in  a  box  that  he  kept  at  his 
bankers',  himself  retaining  the  key.  AV  henever 
it  became  necessary  to  receive  interest  on  the 
exchequer  bills,  and  to  exchange  them  for  new 
ones,  A.  was  in  the  habit  of  taking  them  out  of 
the  box  and  giving  them  to  the  bankers  for  that 
purpose  (such  being  the  usual  course  of  business), 
which  being  accomplished,  the  new  exchequer 
bills  were,  as  soon  as  conveniently  might  be, 
handed  over  to  and  locked  up  by  A.  in  the  box, 
the  amount  of  interest  received  by  the  bankers 
being  passed  to  the  credit  of  A.'s  account.  The 
exchequer  bills  themselves  were  never  entered 
to  A.'s  accoimt,  nor  had  the  bankers  any  notice 
or  knowlwige  that  they  were  not  the  property  of 
A.  himself.  On  the  1st  of  December,  1836,  A. 
took  the  exchequer  bills  out  of  the  box  and  de- 
livered them  to  the  bankers  for  the  purpose  of 
receiving  the  interest  and  exchanging  them  for 
new  ones.  The  bills  were  accordingly  exchanged  ; 
but  the  new  bills  (A.  being  absent  from  business 
on  account  of  illness)  remained  in  possession  of 
the  bankers  down  to  the  time  of  A.  s  failure,  his 
account  in  the  meantime  having  been  consider- 
ably overdrawn  : — Held,  in  an  action  by  B.,  the 
true  owner,  that  the  bankers  had  no  lien  upon 
these  exchequer  bills  for  the  general  balance  due 
to  them  from  A.,  although  such  securities  are 
transferable  by  delivery;  the  circumstances 
under  which  they  came  to  their  hands  being  in- 
consistent with  the  existence  of  a  general  lien. 
JBrandao  v.  Bamett,  3  C.  B.  619 ;  12  C.  &  F. 
787. 

Are  Ooyemment  Secnrities.] — Exchequer  bills 
are  government  securities  within  the  meaning  of 
1  &  2  Vict.  c.  117.  South'Eastern  RuiUcay  Com- 
pany, Ex  parte,  9  Jur.  650. 


EXECUTION. 

I.  Issuing  Execution,  1522. 

II.  Upon      Judgments,      Rulks..     and 
Obdrbs,  1524. 

III.  Sevebal  Writs  Issued  in  Respect 
OF  SAMK  Judgment,  1528. 
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V. 


Pbiobity  op  Executions. 

1.  As  Hegards  the  Subject^  1530. 

2.  Betioeen  the  Crown  and  Subject, — 

See  Extent. 

FiEBi  Facias. 

1.  Ths  Writ  UwJf,  1533. 

2.  THme  of  O^rathn,  1535. 

3.  Liability    of    Execution    Creditor, 

1536. 

4.  Seizure  and  Sale  by  Sheriff,  1537, 

5.  Property  Taken, 

a.  Fixtures  and  Hachineiy,  1540. 

b.  Real  Property  and  ChatteU  Real, 

1541. 

c.  Money  and  Securities  for  Money, 

1543. 

d.  Qoods. 

L  Of  Debtor,  1545. 
ii.  Of  Other  Persons  in  Debtor's 
Possession,  1545. 

e.  Partnership  Property,  1549. 
/.  Growing  Crops,  1550. 

ff.  After    Bankruptcy.  —  See   Bahk- 

RUPTOT. 

A.  Conflicting  Claims  to. — See  Imtee- 

PLBADEa—  SHERIfF. 

r.  Return  to. — See  Shbriff. 
j.  By  County  Courts. — See  CouxTT 
Court. 

6.  Landlord's  Claim  for  Rent,  1551. 

7.  Husbandry  Prorisiont,  1558. 

Eleoit,  1558. 

Levabi  Facias  bt  the  Cbown,  1o65. 

Sequestbation. 

1.  The  Writ,  1565. 

2.  What  Property  is  Liable  to,  1568. 

3.  When  Clerk  is  an  Insolvent  Debtor, 

1570. 

4.  Return  to  Writ,  1571. 

5.  Other  Matters  relating  to,  1573. 

CHABaiNa     Stocks,     Funds,     and 
Shabes. 

1.  Jurisdiction  to  Charge,  1576. 

2.  What  are  Companies  within  1  A"  2 

Vict,  r.  110,  1577. 

3.  Order  Charging,  1577. 

4.  Reviewing    or   Rescinding     Order, 

1581. 

5.  Operation  and  Effect  of,  1583. 


X.  Against   Equitable   Intebests    in 
Land,  1585. 

XI.  Wbit  of  Possession,  1588. 
XII.  Capias  ad  Satisfaciendum. 

1.  The  Writ  itself,  1588. 

2.  miere  the  Swni  recovered  is    less 

than  201,,  1591. 

3.  When  Judgment  has  been  Registered, 

1593. 

4.  Persons  Privileged  fr&ni  Arrest, 

a.  Queen's  Household,  &c.,  1593. 

b.  Peers  and  Members  of  Parliament, 

1594. 

c.  Consuls,  1595. 

d.  Coroners,  1595. 

€,  Magistrates,  1595. 


VI. 

VII. 

VIII. 


IX. 


/.  Persons    attending  Judicial  Pro- 
ceedings, 1595. 
g.  Barristers,  1598. 
h.  Solicitors  and  their  Clerks,  1598. 
t.  Insane  Persons,  1599. 
i.  In  Cases  of  Criminal  Charges,  1599. 
k.  Proceedings  to  Liberate,  1600. 
I,  Dischaxge  of  Persons  Privileged, 

1601. 
m.  Action  by  Parties  Privileged  for 
Wrongful  Arrest,  1601. 
6.  Arrest  under  Several  or  Different 
Wnts,  1602. 

6.  Arresting  the  Wrong  Person,  1604. 

7.  Payment  of  Debt  under  Ca,  sa,  to 

Sheriff,  1604. 

8.  Effect  of  Taking   Body  of  Debtor, 

1605. 

9.  Discharge  of  Debtor,  1605. 

10.  Countermanding  Execution,  1609. 

11.  To  Fix  Bail,  or  for  Outlawry,  1610. 

12.  Custody  of  Debtor,^  See  Pbison. 

XIII.  Stat  of  Execution,  1611. 


XIV.  Setting  Aside. 

1.  On  what   Grounds  Order  will 

mad^,  1611. 

2.  Conditions  to,  1613. 


be 


XV.  Expenses  of  Execution. 

1.  OeneraUy,  1614. 

2.  Sheriffs  Fees  and  Poundage, — Ses 

Shebiff. 

XVI.  Venditioni  Exponas.— &><?  Shebiff. 

XVII.  Shebiff's  Duty  and  Liability.— iS^<? 

Shebiff. 

XVIII.  Execution  aoainst  Companies. 

1.  Joint'Stock  Banking, — See  Bankeb 

and  Bankino  Company. 

2.  Other.-^See  Co^FASY, 

XIX.  Opebation     in     Bankbuptcy.  —  See 

Bankbuptcy. 

XX.  In  Ejectment. — See  Ejectment. 


I.    ISSUING  EXECUTION. 
[See  now,  Rules  of  Supreme  Court,  OrderXLII.] 

Time  of.] — ^A  petition  for  the  winding  up  of  a 
company  was  presented  at  one  o'clock  in  the 
day.  At  four  o'clock  in  the  same  day  execution 
was  levied  on  part  of  the  company's  property  in 
pursuance  of  a  writ  issued  berore  the  time  when 
the  petition  was  presented  : — Held,  that  the  exe- 
cution was  void.  London  and  Devon  Biscuit 
Company,  In  re,  12  L.  R.,  Eq.  190  ;  40  L.  J.,  Ch. 
574  ;  24  L.  T.  650  ;  19  W.  R.  943. 

Judgment  for  201,  having  been  recovered  and 
signed  against  the  defendant,  a  man  of  known 
and  undoubted  wealth,  the  costs  were  taxed  at 
721,,  and  on  the  allocatur  being  given  for  that 
sum  about  one  o'clock  in  the  day,  the  attorney's 
clerk,  who  represented  the  defendant  at  the 
taxation,  asked  the  attorney's  clerk  attending 
for  the  plaintiff,  to  grant  time  until  a  return  of 
post  in  which  to  pay  the  money.  This  the  latter 
refused  to  do,  and  he  at  once  issued  execution, 
which  was  levied  at  four  o'clock  the  same  after- 
noon.   A  master  made  an  order  setting  aside  the 
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fi.  fa.,  and  all  procoediugs  thereunder,  with  costs, 
on  the  ground  that  the  execution  had  been 
issued  with  unreasonable  haste  :  —  Held,  that 
such  order  was  wrong,  as  the  plaintiff  had  a 
right  to  issue  execution  instanter;  not  being 
bound  to  wait  during  the  time  asked  for,  and  no 
other  indulgence  of  a  more  reasonable  kind 
haying  been  crayed.  Smith,  v.  Smith,  9  L.  R., 
Ex.  121 ;  43  L.  J.,  Ex.  86  ;  30  L.  T.  429.  . 

Held,  also,  that  a  party  who  has  signed  judg- 
ment  is  entitled  to  issue  execution  without  wait- 
ing for  a  return  of  post.    Ib» 

Semble,  he  is  entitled  to  issue  execution  im- 
mediately, and  is  not  bound  to  wait  a  reasonable 
time.    Ih, 

When  a  defendant  in  a  chancery  suit  had,  in 
pursuance  of  an  order  of  the  court,  given  judg- 
ment In  an  action  at  law  commenoed  against 
him  by  the  plaintiff  **  to  be  dealt  with  as  the 
court  should  direct,"  the  court,  under  the  cir- 
cumstances, gave  the  plaintiff  leave  to  issue  exe- 
cution before  the  hearing  of  the  cause,  on  his 
undertaking  to  pay  the  proceeds  into  court. 
Hodges  v.  Finehnm,  1  Ch.  D.  9 ;  33  L.  T.  711  ; 
24  W.  R.  36— C.  A. 

Whero  a  verdict  is  takei^  for  a  plaintiff  in  an 
action  subject  to  a  reference  of  the  cause,  and  all 
matters  in  difference  by  order  of  nisi  prius,  and 
an  award  is  made,  directing  the  verdict  in  the 
action  to  stand  for  the  plaintiff  for  a  certain 
sum,  and  finding  another  sum  to  be  due  to  the 
defendant  in  respect  of  the  matters  in  difference, 
the  plaintiff  is  entitled  to  sign  judgment  for  the 
sum  awarded  to  him  in  the  action  in  fourteen 
days  after  the  making  the  award.  O' Toole  v. 
Pott,  7  El.  &  BL  102  ;  3  Jur.,  K  S.  361 ;  26  L.  J., 
Q.  B.  88. 

Service  of  a  decree  or  an  order  directing  pay- 
ment of  money  or  costs  is  not  requisite  as  a  pro- 
liminary  to  issuing  a  writ  of  fi.  fa.  Land  Credit 
Company  of  Ireland  v.  Fermoy  (^Lord),  Mun^ter, 
Ex  parte,  5  L.  R.,  Ch.  323 ;  39  L.  J.,  Ch.  477 ; 
22  L.  T.  394  ;  18  W.  R.  393. 

To  issue  execution  on  the  same  day  on  which 
costs  are  taxed,  is  an  abuse  of  the  proceduro  of 
the  court,  and  the  costs  of  such  an  execution  will 
be  ordered  to  be  returned.  Cmieltshank  v.  3fo»», 
8  L.  T.  439. 

On  Judgment  more  than  a  Tear  old.]— A  writ 
of  execution  issued  on  a  judgment  moro  than  a 
year  old,  without  a  scire  facias,  was  not  void, 
but  voidable  only.  Blanehenay  v.  Burt,  4  Q.  B. 
737  ;  3  G.  &  D.  613  ;  12  L.  J.,  Q.  B.  291 ;  7  Jur.  575. 

For  Balance  after  preTions  Szeention.] — 
Where,  in  an  action  in  the  Exchequer  Division 
to  recover  a  sum  of  money  admitted  to  have 
been  received  by  the  defendant  as  trustee,  and 
to  which  the  plaintiff  was  entitled,  the  plaintiff 
had  obtained  final  judgment  and  issued  execu- 
tion : — Held,  that  the  court  had  no  jurisdiction 
to  make  an  order  directing  the  defendant  to  pay 
in  four  days  the  balance  of  the  amount  of  the 
judgment  unrealized  by  the  execution.  Dretcett 
V.  Edward$,^7  L.  T.  622— C.  A. 

« Forthwith*'— Meaning  of.]— A  certificate 
under  1  Will.  4,  c.  7,  s.  2,  that  execution  shall 
issue  forthwith,  meant  in  the  ordinary  course  of 
the  office,  and  the  court  refused  to  allow  a  plain- 
tiff to  sign  judgment  before  the  expiration  of 
four  days  after  the  trial.  Snook  v.  Smith,  7  M. 
&  G.  528  ;  8  Scott,  N.  R.  273. 


Speedy  Ezeention.] — Where  the  counsel  for 
the  defendant  tendered  a  bill  of  exceptions,  the 
judge,  on  a  verdict  being  found  for  the  plaintiff, 
oertiffed  for  speedy  execution.  Dresser  v. 
Clarke,  1  C.  &  K.  569,  752. 

A  certificate  under  1  WilL  4,  c.  7,  s.  2,  for 
speedy  execution,  included  costs  as  well  as 
damages.  Sv^ith  v.  Dieh^enson,  1  D.  &  M.  468  ; 
5  Q.  B.  602  ;  13  L.  J.,  Q.  B.  167  ;  8  Jur.  123. 

If  speedy  execution  was  granted  for  a  portion 
only  of  the  sum  recovered,  the  fact  ought  to  be 
specially  stated  in  the  writ,  as  otherwise  the 
plaintiff  might  be  precluded  from  taking  out  a 
second  writ  on  the  same  judgment.  Smith  v. 
Dickenson,  1  D.  &  L.  165  ;  12  L.  J.,  Q.  B.  314  ;  7 
Jur.  560. 

Changing  Solioitor.] — A  plaintiff  may  sue  out 
execution  by  a  different  attorney  from  the  at- 
torney in  the  cause,  without  obtaining  an  order 
for  changing  the  attorney.  Japping  v.  Johnson ^ 
2  B.  &  P.  357. 

On  Death  or  Change  of  Parties.]- When  a 
change  had  taken  place  by  death  in  the  parties 
entitled  to  execution  on  a  judgment,  the  exe- 
cutors of  the  party  who  obtained  the  judgment 
obtained  leave  to  issue  execution  on  an  ex  pan<i 
application.    Mercer  v.  Lawrence,  26  W.  R.  506. 

Where  a  defendant  died  between  eleven  and 
twelve  o'clock  in  the  morning,  and  a  fi.  fa.  was 
sucmI  out  against  his  goods  between  two  and 
three  in  the  afternoon  of  the  same  day,  the  court 
set  aside  the  execution  as  irreg:ular.  Chick  v. 
Smith,  8  D.  P.  C.  337  ;  4  Jur.  86. 

When  improperly  Iseued.] — S.,  as  solicitor  for 
a  shareholder,  presented  a  petition  for  the  wind- 
ing-up of  a  company,  which  was  dismissed  with 
costs.  K.,  the  solicitor  of  the  company,  made 
a  demand  for  these  costs  upon  S.,  who  had  re- 
ceived a  cheque  for  the  amount,  but  through  a 
misunderstanding  between  the  solicitors,  as  to 
the  authority  to  receive  the  costs,  payment  was 
not  made  until  after  a  writ  of  fieri  facias  had 
been  issued  and  executed  for  the  amount.  On 
a  motion  by  S.'s  client  to  set  aside  the  writ,  as 
issued  contrary  to  good  faith  ;  or  in  the  alterna- 
tive that  K.  might  be  ordered  to  pay  the  coetb  of 
the  execution,  and  of  the  motion  :  the  court  re- 
fused to  set  the  writ  aside,  but,  considering  that 
it  ought  not  to  have  been  issued,  ordered  K.  to 
pay  the  costs  of  the  execution  and  motion.  Cam- 
monivealth  La^id,  Building,  Estate,  and  Auction 
ComjHiny,  In  re,  HoUington,  Em  parte,  43  L.  J., 
Ch.  99 ;  29  L.  T.  502  ;  22  W.  R.  106. 


II.  UPON  JUDGMENTS,  RULES,  AND 

ORDERS. 

Bemoval  ft-om  Inferior  Conrti — 19  Geo.  8,  c. 
70.] — In  term  time  a  rule  should  be  obtained  to 
remove  the  record  of  a  judgment  in  an  inferior 
court  under  19  Geo.  3,  c.  70.  Smithtrs  v.  Tanner^ 
1  W.,  W.  &  H.  84. 

The  19  Geo.  3,  c.  70,  s.  6,  applies  only  to  causes 
removed  from  an  inferior  court  before  judgment. 
Longden  v.  Croats,  7  Scott,  377 ;  S,  C,  nom. 
Crookes  v.  Longdm,  7  D.  P.  C.  413  ;  6  Bing.  N. 
C.  410 ;  3  Jur.  317. 

The  court  will  remove  a  judgment  from  an  in- 
ferior court,  in  order  to  issue  execution  thereon, 
thougrh  part  of  tlie  debt  has  been  levied  by  pro- 
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cess  from  the  inferior  court.  Knowle»  y.  Lynch, 
4  Tyr.  477. 

Semble,  that  the  19  Geo.  3,  c.  70,  a.  4,  does  not 
apply  to  judgments  obtained  by  defendants. 
Batten  v.  Squire*,  4  D.  P.  C.  63. 

Where  the  original  judgment  in  an  inferior 
court  has  been  destroyed  by  fire,  the  court  will 
allow  execution  to  be  issued  under  a  verified  copy 
of  the  judgment.  Cheesewriglit  v.  Frank*,  6  J). 
P.  0.  471. 

BemoYal  from  Laneafter  Common  Ploaa.] — 
Under  4  &  5  Will.  4,  c.  62,  where  a  judgment  has 
been  obtained  in  the  Court  of  C.  P.  at  Lancaster, 
and  it  Ls  sworn  that  the  defendant  has  removed 
his  person  out  of  the  jurisdiction,  but  nothing  is 
said  as  to  his  goods,  the  court  will  g^nt  execution 
against  the  person  only.  Lord  v.  CroM,  2  A.  & 
E.  81 ;  4  N.  &  M.  30;  3  D.  P.  C.  4. 

It  is  necessary  not  only  to  have  the  certificate 
of  the  prothonotary,  but  also  an  affidavit  that  the 
defendant  has  removed  his  person  or  goods,  or 
both,  out  of  the  jurisdiction.  Duck  worth  v.  Fogg^ 
4  D.  P.  C.  396  ;  2  C,  M.  &  R.  786. 

The  afiidavit  must  state  distinctly  that  the  de- 
fendant was  a  resident  within  the  jurisdiction  of 
that  court  at  the  time  of  the  judgment,  or  of 
action  brought,  and  then  had  goods  and  dbattels 
there,  which  he  has  since  removed  out  of  the 
jurisdiction.  Wigden  v.  Birt,  9  M.  &  W.  50  ;  1 
D.,  N.  S.  872  ;  5  Jur.  991. 

But  the  affidavit  must  be  entitled  in  the  superior 
court.    S.  a,  1  D.,  N.  8.  93  ;  9  M.  &  W.  60. 

Bemoral  from  Stanmaries  Court.]— Where  a 
party  removed  out  of  the  jurisdiction  of  the  vice- 
warden  of  the  Stannary  Ck>urts,  the  Court  of 
Queen's  Bench  could  not,  under  6  &  7  Will  4, 
c.  106,  issue  execution  on  a  final  decree  on  the 
equity  side  of  the  court.  Ilarrey  v.  OUhard,  7 
D.  P.  C.  525  ;  1  W.,  W.  &  H.  562. 

A  final  order  or  decree  of  the  vice-warden  of 
the  Stannary  Courts,  on  the  equity  side,  may  be 
removed  into  the  Queen's  Bench,  the  defendant 
having  gone  out  of  the  jurisdiction,  in  order  to 
issue  execution  pursuant  to  1  &  2  Vict  c.  110,  s. 
22.  ILirvey  v.  aUhard,  7  D.  P.  C.  616  ;  2  W., 
W.  &  H.  48  ;  3  Jur.  316. 

Under  that  statute  such  an  order  or  a  decree 
may  be  made  a  rule  of  the  Court  of  Queen's  Bench, 
by  a  rule  absolute  in  the  first  instance.    lb. 

Bemoiral  from  County  Court.]— The  judgment 
of  a  county  court,  constituted  under  9  &  10  Vict, 
c.  95,  is  not  removable  into  a  superior  court  for 
the  purpose  of  execution,  either  under  19  Geo.  3, 
c.  7U,  8.  4,  or  1  &  2  Vict.  c.  110.  s.  22.  Moreton 
v.  Holt,  10  Ex.  707  ;  24  L.  J.,  Ex.  169 ;  1  Jur., 
N.  S.  215. 

BamoTal  from  Xayor's  Court.]— By  the  Mayor's 
Court  of  London  Procedure  Act,  1857,  s.  48,  exe- 
cution might  I)e  issued  in  a  superior  court  upon 
a  juap^ment  ootained  in  the  Mayor's  Court.  By 
the  Borough  and  Local  Courts  of  Record  Act, 
1872,8. 6,  where  final  judgment  has  been  obtained 
.in  any  local  court  for  a  sum  not  exceeding  20/., 
*•  such  court  shall  be  at  liberty  to  send  a  writ  or 
precept  for  the  recovery  of  the  same  to  the  regis- 
trar of  any  county  court  within  the  jurisdiction 
of  which  the  defendant  may  possess  any  goods 
or  chattels  ....  and  thereupon  the  high  bailiff 
of  such  county  court  shall  execute  the  same  in 
the  same  manner  as  if  such  writ  or  precept  had 


been  issued  out  of  such  county  court : " — Held, 
that  the  two  statutes  were  not  inconsistent,  and 
that  the  Mayor's  Court  of  London  Procedure  Act, 
1857,  8. 48,  had  not  been  repealed  by  the  Borough 
and  Local  Courts  of  Record  Act,  1872,  s.  6 ;  and 
that,  notwithstanding  the  latter  statute,  execu- 
tion mi^ht  be  issued  in  the  High  Court  of  Justice 
upon  a  judgment  for  a  sum  not  exceeding  20/. 
obtained  in  the  Mayor's  Court.  Paine  v.  Slater, 
11  Q.  B.  D.  120  ;  52  L.  J.,  Q.  B.  282  ;  48  L.  T. 
623  ;  31  W.  R.  941— C.  A. 

Under  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  s.  48,  a  plaintiff  who  has  recovered  a 
judgment,  in  an  action  in  the  Mayor's  Court, 
against  a  defendant  having  goods  within  its 
jurisdiction,  is  entitled,  as  of  right,  to  remove 
such  judgment  into  one  of  the  superior  courts, 
and  to  issue  execution  thereout  against  the  goods 
of  the  defendant ;  and  such  execution  will  not  be 
set  aside  as  an  abuse  of  the  process  of  the  court, 
notwithstanding  that  execution  could  have  been 
issued  out  of  the  Mayor's  Court  with  as  full 
effect  as  out  of  the  superior  court,  and  that  the 
only  object  of  removing  the  judgment  into  the 
superior  court  may  have  been  to  obtain  the  in- 
cree^ed  costs  of  such  execution.  Haywood  v. 
Saint,  32  L.  T.  566. 

By  the  Mayor's  Court  Procedure  Act,  1857, 
8.  48,  a  judgment  removed  from  that  court  to  a 
superior  court  shall  have  the  same  force  and 
effect  as  a  judgment  recovered  in  the  superior 
court : — Held,  that  it  is  competent  to  the  court 
to  which  such  judgment  is  so  removed  to  set  it 
aside,  if  satisfied  that  it  was  obtained  in  a  matter 
over  which  the  inferior  court  had  no  jurisdiction. 
Bridge  v.  Branch,  1  C.  P.  D.  633  ;  34  L.  T.  905. 

Upon  Bules  of  Superior  Courts — 1  ft  %  Yiet  e. 
110,  s.  18.] — An  order  of  the  Court  of  Chancery, 
requiring  the  defendants  in  a  suit  to  pay  a  cer- 
tain sum  into  the  bank,  with  the  privity  of  the 
accountant-general,  to  the  credit  of  the  cause,  is 
not  an  order  which  has  the  effect  of  a  judgment 
within  1  &  2  Vict.  c.  110,  s.  18.  Oihhs  v.  Pike, 
8  M.  &  W.  223  ;  9  D.  P.  C.  131. 

Where  an  order  for  payment  of  a  sum  of 
money  is  made  against  several  persons,  process 
can  be  issued  separately  against  one  of  them, 
though  the  order  is  not  in  terms  joint  and 
several.  Land  Credit  Company  of  Ireland  v. 
Fermoy  (^Lord),  Munster,  ^x parte,  ^  L.  R.,  Ch. 
323 ;  39  L.  J.,  Ch.  477  ;  22  L.  T.  394  ;  18  W.  R.  393. 

A  judge's  order  for  payment  of  money,  ob- 
tained ex  parte,  cannot  be  made  the  foundation 
of  an  execution.  Richard*  v.  Patterson,  1  D., 
N.  S.  52 ;  8  M.  &  W.  313  ;  10  L.  J.,  Ex.  272  ; 
5  Jur.  894. 

The  rule  when  granted  is  a  rule  nisi  only ;  and 
the  court  refused  to  make  such  rule  absolute 
without  personal  service,  where  it  appeared  that 
such  service  might  be  effected.  fVinwood  v. 
Holt,  3  D.  &  L.  85  ;  14  M.  &  W.  197  ;  15  L.  J., 
Ex.  10. 

A  judge  at  the  assizes  made  an  order  to  post- 
pone a  cause  to  the  next  assizes,  the  defendant 
forthwith  to  pay  to  the  plaintiff  costs  of  the  day, 
to  be  taxed.  This  order  was  afterwards  made  a 
rule  of  court,  before  which,  however,  the  action 
having  abated  by  the  defendant's  death,  the  court 
refused  to  order  the  costs  to  be  taxed,  with  a 
view  to  the  plaintiff's  issuing  execution.  Hill  v. 
Brown,  16  M.  &  W.  696  ;  11  Jur.  290. 

Where  a  party  has  obtained  a  rule  absolute  for 
costs  of  the  day,  and  has  procured  the  costs  to  be 
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— The  coart  will  not  allow  documents,  necessary 
evidence  in  a  case  sub  judice,  to  be  taken  off  the 
file  for  the  purpose  of  being  sent  out  of  the 
kingdom  for  identification  by  witnesses  to  be 
examined  abroad  upon  a  mandamus  in  an  action 
brought  in  another  court.  Stephem^  In  re^  9 
L.  R.,  C.  P.  187  ;  22  W.  R.  616.  See  also  PHce 
V.  Seeley,  8  D.  P.  C.  653. 

Objeetion  to,  for  want  of  Form.]— In  an  affi- 
davit the  words  "  severally  make  oath  and  say  " 
were  omitted  by  mistake : — Held,  that  the  affi- 
davit could  not  be  objected  to  on  that  ground 
after  it  had  been  filed.  Torkington,  Ex  parte, 
TorUngton,  In  re,  9  L.  R.,  Ch.  298 :  22  W.  R. 
602. 

And  Me  FoBM  OF  Affidavit,  mpra, 

• 

Motion  to  tako  off  File.]— A  motion  to  take 
off  the  file  the  affidavits  of  a  deponent  who,  after 
an  order  to  attend  before  the  examiner  at  his 
own  expense,  had  not  been  produced  for  cross- 
examination,  is  irregalar,  as  uie  affidavits  could 
not  be  used  as  evidence  except  by  special  leave. 
MfyHck  V.  Janu'Sj  46  L.  J.,  Ch.  579. 

Bitoretion.] — The  court  has  a  discretion  to 
take  affidavits  or  depositions  off  the  file,  at  the 
request  of  the  parties  or  otherwise.  I'ox  v. 
Bearblock  (No.  2),  46  L.  T.  145  ;  30  W.  R.  342— 
C.  A.    See  also  Cracknell  v.  Jansm,  11  Ch.  D. 

1  ;  48  L.  J.,  Ch.  168  ;  39  L.  T.  32  ;  27  W.  R.  55. 

CroM-examination— Withdrawal  of  Affidavit.] 
— Where  a  person  has  made  and  filed  an  affidavit 
for  the  purpose  of  being  used  in  a  matter  pend- 
ing before  the  court,  he  cannot  be  exempted 
from  cross-examination  by  the  withdrawal  of  the 
affidavit.  Clarke  v.  Law  (2  E.  k  J.  28)  ap- 
proved, and  held  to  be  applicable  where  the 
person  making  the  affidavit  is  not  a  party  to  the 
proceedings.  Quartz  JffUl  Consolidated  Gold 
Mininff  Company,  In  re^  YouTig,  Ex  parte,  21 
Oh.  D.  642 ;  61  L.  J.,  Ch.  940 ;  31  W.  R.  173— 
C.A. 

In  the  High  Court  the  deponent  can  be  cross- 
examined  even  if  the  affidavit  were  not  used  by 
the  party  who  filed  it.  CliUd,  Ex  parte^  Otto* 
ivay,  In  re,  20  Ch.  D.  126 ;  51  L.  J.,  Ch.  494 ;  46 
L.  T.  118;  30W.  R.  282. 

AAdaviti  in  Beply— Leave  at  Trial  to  Answer.] 
— ^Affidavit«  filed  by  a  plaintiff  in  reply  will  not 
upon  interlocutory  motion  be  ordered  to  be  taken 
off  the  file  upon  an  allegation  by  the  defendant 
that  they  are  not  confined  to  matters  strictly  in 
reply ;  though  at  the  hearing,  if  it  should  turn 
out  to  be  so,  the  court  will  not  regard  them,  or 
may  give  leave  to  the  defendant  to  answer  them. 
Gilbert  V.  Comedy  Opera  Company,  16  Ch.  D. 
694  ;  43  L.  T.  665  j  29  W.  R.  169. 

Other  Cases.] — Where  an  affidavit  was  made 
by  one  who  had  been  convicted  of  subornation 
of  perjury,  the  court  made  a  rule  absolute  to 
take  it  off  the  file.    Saioyer,  In  re,  2  G.  &  D.  141 ; 

2  Q.  B.  721 ;  S.  P.,  Holmes  v.  Grant,  1  Gale,  69. 
Although  affidavits  cannot  be  read  in  reply, 

yet  the  court  will  under  particular  circumstances, 
either  grant  a  rule  for  taking  off  the  file  an 
affidavit  into  which  matters  have  been  introduced, 
disclosed  in  professional  confidence,  or  for  pre- 
venting such  portions  of  the  affidavit  from  being 


read.  Bury  v.  Clencli,  1  D.  N.  S.  848  ;  6  Jur. 
346. 

Where  a  plan  has  been  filed  in  support  of  a 
motion,  at  the  instance  of  a  particular  party,  and 
which  has  been  disposed  of,  the  court  will  not 
allow  that  plan  to  be  taken  off  the  file,  at  the 
instance  of  the  same  party,  in  order  to  enable 
him  to  make  a  defence  to  another  proceeding. 
Priee  v.  Seeley,  8  D.  P.  C.  653. 

When  a  rule  calling  on  an  attorney  to  answer 
the  matters  of  an  affidavit  is  discharged  by  con- 
sent, the  court  will  not  allow  the  affidavits  filed 
in  support  of  the  rule  to  be  taken  off  the  file. 
Anon,  12  W.  R.  1012. 

When  an  affidavit  has  been  read  and  filed,  it 
becomes  a  record  of  the  court,  and  cannot  be 
taken  off  the  file.  Be(il  v.  Langgtaff,  2  Wila. 
371 ;  &  P.,  Plant  v.  Buttenoorth,  6  Tyr.  183. 

Where  BcujidalouB,]— See  pott,  col.  1509. 

9.  Exhibits. 

When  inadmiMible  in  Svidenoe.] — ^A  witness, 
who  made  an  affidavit  on  behalf  of  a  plaintiff, 
had  at  another  time  made  statements  to  the  soli- 
citor for  the  defendant  which  were  inconsistent 
with  those  which  he  made  in  his  affidavit.  The 
solicitor  had  taken  down  these,  statemeiits  in 
writing  at  the  time,  and  the  witness  had  signed 
the  written  statement.  The  solicitor  made  thia 
statement  an  exhibit  to  an  affidavit  which  he 
made  in  the  cause  on  behalf  of  the  defendant : — 
Held,  that  this  exhibit  was  inadmissible.  Hem- 
ming  v.  Maddick,  7  L.  R.,  Ch.  395 ;  41  L.  J., 
Ch.  522  ;  26  L.  T.  565  ;  20  W.  R.  433. 

The  proper  way  to  make  it  admissible  would 
have  been  to  summon  the  witness  for  cross- 
examination,  and  to  put  the  written  statement 
into,  his  hand  and  question  him  upon  it,  but 
even  then  it  could  only  be  used  to  discredit  hinu 
lb. 

When  allowed  to  be  annexed  to  an  Affidavit.] 
— ^A  statutory  declaration  made  in  New  South 
Wales  by  husband  and  wife  will  be  allowed  to 
be  annexed  as  an  exhibit  to  an  affidavit  filed  in 
the  cause.  Wliiting  v.  Bassett,  14  L.  R.,  £q.  70  ; 
41  L.  J.,Ch.  551. 

Certifieate  as  to.]  —  A  commissioner  before 
whom  an  affidavit  is  sworn,  ought  to  certify  that 
any  exhibit  annexed  is  the  document  referred  to- 
in  the  affidavit.    Allison,  In  re,  10  Ex.  661. 

Handing  in.] — Documents  referred  to  in  affi^ 
davits,  and  exhibited,  must  be  handed  in  with 
the  affidavits,  and  remain  in  court  until  the 
matter,  in  respect  of  which  the  affidavits  are 
sworn,  has  been  disposed  of.  Atteftborougli  v.. 
Clark,  2  H.  &  N.  588. 

Copies.] — Where  exhibits  have  been  made  in 
the  course  of  an  inquiry  before  the  master,  the 
court  will  not,  after  the  conclusion  of  the  in- 
quiry, compel  the  party  exhibiting  to  give  copies* 
of  those  exhibits  to  his  opponent.  Bevonport  v. 
Jones,  8  D.  P.  C.  497  ;  4  Jur.  720. 

Parties  are  not  bound  to  take  office  copies  of 
exhibits.  Hawkyard  or  Hawks  v.  Stocks,  2  D.  & 
L.  936  ;  9  Jur.  451. 

If  a  paper  is  used  as  an  exhibit  in  connexion 
with  an  affidavit,  but  is  not  annexed  thereto,  the 
party  against  whom  it  is  exhibited  is  entitled  to> 
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have  a  copy  in  the  same  manner  as  though  it 
were  filed.  Tvbbyt  v.  Amblevt  3  Jur.  436 ;  7 
D.  P.  C.  674. 

Brasnrwi.] — ^An  erasure  in  an  affidavit  occur- 
ring in  a  recital  of  the  contents  of  an  exhibit,  is 
immaterial.  Savage  v.  Sutchintan,  2  Eq.  R.  368  ; 
24  L.  J.,  Ch.  232. 

10.  Office  Copies. 

Proof  by.] — It  being  necessary  to  prove  the 
death  of  a  person,  office  copies  of  affidavits, 
which  had  proved  that  death  to  the  satisfaction 
of  the  Courts  of  Chancery  and  of  Probate  in 
other  matters,  were  allowed  to  be  taken  as  suffi- 
cient evidence  of  the  death  in  the  present  case. 
Woolley,  In  re,  24  W.  R.  783. 

On  an  application  for  a  new  trial  one  of  the 
witnesses  made  an  affidavit.  The  same  witness 
was  called  on  the  second  trial.  It  was  proposed 
to  cross-examine  the  witness  from  an  office  copy 
of  her  affidavit,  which  was  ordered  by  the  judge*s 
order  (in  the  usual  form)  to  be  admitted  as  a 
true  copy  : — Held,  that  this  might  be  done,  and 
that  it  was  not  necessary  to  have  the  original 
affidavit  to  cross-examine  upon.  Davies  v. 
Bavies,  9  C.  &  P.  252. 

Hecesfity  of  Tald]ig.]~The  court  will  in  no 
case  dispense  with  the  practice  which  requires  a 
party  shewing  cause  against  a  rule  to  take  office 
copies  of  the  affidavits  upon  wliic^  it  is  moved. 
Chaffers,  In  re,  8  L.  R.,  C.  P.  376. 

A  parly  who  has  not  taken  office  copies  of  affi- 
davits cannot  be  heard  to  shew  cause  against  a 
rule.    Hilton  v.  Green,  10  W.  R.  627. 

Where  counsel,  on  appearing  to  shew  cause,  is 
not  prepared  with  office  copies  of  the  affidavits, 
on  which  a  rule  has  been  obtained,  it  is  a  matter 
of  discretion  in  the  court,  whether  time  shall  be 
allowed  to  take  office  copies.  Rogers,  In  re,  9 
D.  P.  C.  926. 

The  practice  that,  when  cause  is  to  be  shewn 
in  a  different  term  from  that  in  which  a  rule  nisi 
was  obtained,  office  copies  of  the  affidavits  on 
which  the  rule  was  moved,  must  be  taken  by  the 
party  intending  to  shew  cause  before  he  can  be 
heaid,  applies  equally  to  motions  for  an  attach- 
ment as  to  other  motions.  Iteg.  v.  Carttar,  1 
L..  M.  &  P.  274  ;  19  L.  J.,  Q.  B.  422  ;  13  Jur. 
176. 

That  office  copies  of  affidavits  upon  which  a 
rule  is  moved  have  not  been  taken,  is  not  an  ob- 
jection which  the  court  will  entertain  after  the 
argument  has  been  allowed  to  commence.  Mason 
V.  Iladdan,  6  C.  B.,  N.  8.  526. 

On  shewing  cause  against  a  rule  nisi  for  a  new 
trial  in  a  cause  tried  l^fore  the  sheriff,  the  party 
shewing  cause  must  be  provided  not  only  with 
an  office  copy  of  the  affidavits  on  which  the  rule 
was  obtained,  bat  of  the  sheriffs  notes  also. 
Walker  v.  Needham,  3  M.  &  G.  557 ;  4  Scott, 
N.  R.  222  ;  1  D.,  N.  S.  220. 

Office  copies  of  affidavits  were  dispensed  with 
on  the  hearing  of  an  appeal,  on  the  ground  of 
expense,  and  an  order  was  made  that  the  officer 
having  the  custody  of  the  original  affidavits 
should  attend  with  them  upon  the  hearing  of  the 
appeal.  Sic1tle»  v.  Norris,  45  L.  J.,  C.  P.  148— 
C.  A. 

Costs.] — If  notice  that  certain  affidavits  will 
be  read  at  the  hearing  of  an  appeal  be  given  to 
TOL.  in. 


one  of  the  parties,  to  the  admission  of  which  he 
objects,  his  proper  course  is  to  inform  the  party^ 
who  has  given  him  notice,  of  his  objection,  and 
to  oppose  their  reading  at  the  opening  of  the  ap- 
peal without  having  taken  copies,  and,  if  the 
court  decides  that  they  are  admissible,  to  ask  for 
time  to  furnish  himself  with  copies.  11,  however,, 
he  has  previously  taken  copies,  and  the  affidavits 
be  not  read,  he  will  have  to  bear  the  cost  of  the 
copies,  although  he  gets  the  costs  of  the  appeal. 
Brampton  and  Longtoum  Railioay  Contpany,  In 
re,  Shaw's  claim,  10  L.  R.,  Ch.  186  ;  44  L.  J.,  Ch. 
670;  33L.  T.  5;  23  W.  R.  813. 


11.  Usee  of. 
a.  Qenerally. 

WkoB  Sworn.] — ^An  affidavit  sworn  before  the 
bill  was  filed  cannot  be  used  on  a  motion  for  an. 
injunction.    Bowen  v.  Bowen,  7  Ir.  R.,  Eq.  251. 

Upon  an  interlocutory  motion,  counsel  are  en- 
titled to  use  any  affidavit  which  is  in  existence 
at  the  time  when  they  are  called  upon  to  address  ^ 
the  court.     Munroe  v.  Wlvenhoeand  Brightling- 
sea  Railway  Comjtany,  4  De  G.,  J.  k  8.  723. 

Affidavits  by  a  defendant  before  pleading  al-< 
lowed  to  be  used  in  support  of  a  motion.  Kitchen- 
V.  Turnbull,  20  W.  R.  253. 

Although  unfiled  affidavits  may  be  read  on  am 
ex  parte  application,  they  cannot  be  read  when* 
the  respondent  has  been  served  but  docs  not  ap- 
pear, and  the  application  is  made  on  affidavit  of 
service  on  him  of  the  notice  of  motion.  Farrer- 
V.  Sykes,  43  L.  J.,  Ch.  392. 

The  court  refused  to  allow  an  affidavit  (on^ 
which  a  rule  for  a  new  trial  had  been  obtained),, 
sworn  after  the  first  four  days  of  the  term,  to  be- 
used  in  support  of  the  rule,  though  (the  cause, 
having  been  entered  in  the  list  of  motions  for 
new  trials)  the  rule  had  in  fact  been  obtain^ 
after  the  affidavit  was  sworn.  Williajns  v.  Mor-^ 
timer,  11  M.  &  W.  104  ;  12  L.  J.,  Ex.  164. 

It  is  no  objection  to  an  affidavit  used  in  oppos^ 
ing  a  motion,  that  it  has  been  sworn  after  the  day 
upon  which  the  rule  was  due,  if  sworn  before  cause 
is  actually  shewn.    Graham  v.  Beaumont,  5  D.  P.. 

C.  49 ;  3  Scott,  287  ;  &  P,,  Braine  v.  Hunt,  2 

D.  P.  C.  391  ;  Pirn  v.  Grazebrook,  3  M.  &  G.  863  ; 
4  Scott,  N.  R.  667  ;  Hicks  v.  Marreco,  3  Tyr.. 
216. 

CroM  Sniti.] — On  the  day  on  which  the  evi- 
dence was  closed  in  a  suit  in  which  replication, 
had  been  filed,  the  plaintiffs  in  a  cross  suit 
served  notice  of  motion  for  decree  in  their  suit. 
A  month's  time  was  obtained  by  the  plaintiff  in 
the  original  suit  for  putting  in  his  eviaenoe  upon* 
the  motion  for  decree,  and  the  plaintiff  in  the- 
cross  suit  subsequently  filed  a  large  mass  ofr' 
affidavits  in  reply.  On  motion  by  the  plaintiff 
in  the  original  suit  to  suppress  this  eviaence  im 
reply,  on  the  ground  that  it  was  an  un£ur  at- 
tempt by  the  plaintiffs  in  the  cross  suit  to  obtain 
an  advantage  by  putting  in  new  evidence  on^ 
matters  in  issue  in  the  original  suit  after  publica- 
tion had  passed : — Held,  that  there  had  oecn  no* 
such  irregularity  on  the  part  of  the  plaintiff  in* 
the  cross  cause  in  the  conduct  of  their  suit,  as  to 
justify  the  court  in  suppressing  the  evidence 
filed  by  them  in  reply,  but  that  the  cross-exami- 
nation in  court  would  be  directed  upon  the  affi- 
davits in  reply,  notwithstanding  such  affidavits 
were  filed  in  a  suit  intended  to  be  heard  on 
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motiou  for  decree.  Ifall  v.  ffargreaves,  Hav' 
^reave*  v.  Hall,  11  L.  R.,  Bq.  414  ;  40  L.  J.,  Ch. 
456  ;  24  L.  T.  127 ;  19  W.  R.  660. 

In  iHibreat  Suits.]  —  Two  days  before  the 
•closing  of  the  evidence,  the  defendant  obtained 
;an  order  of  course  to  use  at  the  hearing  the  bill 
and  some  affidavits  in  another  suit  instituted  by 
the  same  plaintiffs,  but  raising  a  different  issue. 
The  court,  being  of  opinion  that  the  order  was 
obtained  because  the  defendant's  own  evidence 
was  not  ready,  discharged  the  order  with  costs. 
Repuhlio  of  Peru  v.  Ruzo,  82  L.  T.  698;  23 
W.  R.  646. 

On  Appeals  and  Ssnewed  Applieations.] — In 

the  absence  of  arrangement,  affidavits  used  on  a 
motion  cannot  be  used  at  the  hearing  of  the 
•cause  except  by  agreement  between  the  parties. 
JPerkifU  v.  Slater,  46  L.  J.,  Ch.  224. 

Affidavits,  which  had  been  used  before  the 
<shief  clerk,  were  rejected  by  the  vice-chancellor, 
on  the  ground  that  no  notice  of  intention  to  read 
them  had  been  given  by  the  defendant.  The 
plaintiff  in  his  notice  of  appeal  gave  notice  of 
motion  for  leave  to  read  them  on  the  appeal : — 
Held,  that  they  were  "  further  evidence  '  within 
the  meaning  of  Ord.  LVIII.  r.  5,  and  leave  to 
read  them  was  given.  Chennell,  In  re,  Jones  v. 
Chenndl,  8  Ch.  D.  492 ;  47  L.  J.,  Ch.  80  ;  88 
L.  T.  494  ;  26  W.  R.  696. 

7il«d  on  Int«rloeutory  Motion.] — ^At  the  trial 
-  of  a  cause  with  vivA  voce  evidence,  the  court  ad- 
mitted in  evidence  an  affidavit  filed  upon  an 
interlocutory  motion  which  had  been  ordered  to 
stand  over  to  the  hearing,  although  l^e  deponent 
had  since  died,  and  had  not  been  cross-examined. 
JSlUu  V.  Griffith,  46  L.  J.,  Ch.  806. 

Admisiibility.]  —  Affidavits  made  by  third 
persons  on  behalf  of  the  plaintiff  upon  an  inter- 
locutory application,  are  admissible  as  evidence 
:against  him  at  the  trial.  Campbell  v.  Rothtoell, 
:38  L.  T.  33. 

A  party  shewing  cause  against  a  rule  has  a 
Tight  to  read  an  affidavit  of  his  filed  in  court, 
ivhich  was  made  in  support  of  a  former  applica- 
tion for  a  rule  involving  the  same  question,  and 
'of  which  the  other  side  took  an  office  copy. 
Byan  v.  SmUh,  9  M.  &  W.  223. 

Where  a  rule  obtained  in  the  name  of  the 
plaintiff  to  set  aside  an  order  had  been  dis- 
charged on  an  affidavit  of  the  plaintiff,  tiiat  the 
:application  was  made  without  his  authority  or 
consent,  the  court  allowed  a  second  application 
to  be  made  on  the  same  affidavits  in  the  name 
-of  the  party  on  whose  behalf  the  action  was 
brought.  Tilt  v.  Dixon,  4  C.  B.  736  ;  17  L.  J., 
•0.  P.  61. 

Where  an  affidavit  has  been  used  on  one  rule, 
it  cannot  be  used  on  another,  to  prove  facts 
stated  in  it,  which,  though  matenal  on  the 
second  rule,  were  immaterial  on  the  first.  Reg, 
V.  Wzir^i,  1  D.,  N.  S.  865. 

Affidavits  sworn  in  opposition  to  one  rule,  on 
which  the  allegations  in  them  may  be  imma- 
terial, cannot  be  used  without  reswearing,  in 
■opposition  to  another  rule,  on  which  they  may 
•become  material,  although  the  same  question 
might  be  intended  to  be  raised  on  the  first  rule, 
which  was  actually  raised  on  the  second.  Quelly 
V.  Rovrh/fr,  3  D.  P.  C.  107  ;  1  Scott,  283. 

An  affidavit  sworn  in  order  to  resist  an  appli- 


cation to  a  judge  at  chambers,  may  be  used  on 
shewing  cause  l^ore  the  court  against  the  same 
application,  if  referred  by  the  judge  to  the  court. 
Worthington  v.  Pnce,  6  Tyr.  1029. 

So,  affidavits  sworn  at  chambers,  and  used 
before  the  judge,  may  be  used  in  court  on 
moving  to  set  aside  the  order.  Piekford  v. 
Eurington,  1  Gale,  867. 

Altorod.]  —  An  affidavit  cannot  be  used  if 
altered  atteT  it  is  sworn.  Wright  v.  Skinner,  5 
D.  P.  C.  92. 

Shewing  to  Opponent] — ^Affidavits  intended 
to  be  need,  on  shewing  cause  against  a  rule 
should  be  handed  to  the  opposite  party.  Rrg.  v. 
Hudson,  9  Jur.  346. 


b.  Iieave  to  Bead. 

When  Filed  too  Late.] — When  in  a  cause 
heard  on  replication  it  is  sought  to  put  in  evi- 
dence filed  after  the  time  for  closing  evidence 
has  expired,  leave  to  read  such  evidence  must  be 
applied  for  previou^y  to  the  hearing,  in  order  to 
enable  the  court  to  provide  an  opportunity  to 
the  adverse  party  to  answer  such  evidence.  It 
will  not  be  sufficient  to  deliver  a  copy  of  the 
evidence  to  the  other  party  in  time  for  him  to 
answer  it.  Smith  v.  Pilgrim,  2  Ch.  D.  127  ;  34 
L.  T.  408. 

If  a  party  seeks  to  read  affidavits  not  duly 
filed,  a  substantive  motion  must  be  made  for 
liberty  to  do  so.  Mackay,  In  re,  I  D.  &  L.  206 ; 
12  L.  J.,  Q..  B.  837  ;  7  Jur.  946. 

In  another  Suit.] — ^When  the  defendants  in 
one  suit  were  some  of  the  defendants  in  another 
suit  instituted  by  the  same  plaintiff,  and  the 
facts  to  be  proved  were  the  same,  but  different 
relief  was  prayed  in  the  two  suits,  the  court  on 
an  ex  parte  application  by  the  plaintiff  allowed 
the  affidavits  sworn  and  to  be  sworn  in  the  first 
suit  to  be  read  as  evidence  in  the  second  suit 
against  such  of  the  defendants  therein  as  were 
defendants  in  the  first  suit.  Brown  v.  White, 
24  W.  R.  66. 

Depositions  in  the  custody  of  the  court,  which 
were  taken  in  a  former  suit  to  perpetuate  testi- 
mony, were  ordered  to  be  published,  on  the 
application  of  one  of  the  parties  to  a  subsequent 
suit,  the  other  of  whom  was  a  stranger  to  the 
former  suit,  and  the  time  for  taking  evidence  in 
the  second  suit  was  extended  in  order  to  give 
both  parties  an  opportunity  of  considering  the 
information  so  obtained ;  the  court  being  of 
opinion  that  though  the  depositions  might  not 
themselves  be  evidence,  they  might  be  the  means 
of  supplying  valuable  information  to  both  par- 
ties. VaM  V.  Vane,  46  L.  J.,  Ch.  689  ;  24  W.  R. 
665— C.  A.    Varying  34  L.  T.  477  ;  24  W.  R.  453. 


Party  wishing  to  Crose-Ezamine.] — When 
affidavits  have  been  filed  in  support  of  an  inter- 
locutory application  in  an  action,  the  court  has 
no  power  to  authorize  the  reading  of  the  affi- 
davits at  the  trial,  if  the  other  side  bonA  fide 
desires  the  production  of  the  witnesses  for  crosS' 
examination,  and  the  witnesses  can  be  produced. 
Blacklmrn  Union  (^Guardians')  v.  Brooks,  7 
Ch.  D.  68  ;  47  L.  J.,  Ch.  166  ;  37  L.  T.  427  ;  25 
W.  R.  67. 

And  see  eases  infra,  Cboss-Ezaiokation. 
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Wken  not  in  Form.] — When  an  application 
Avas  made  to  the  court  tnat  an  affidavit  should  be 
allowed  to  be  given  in  evidence  notwithstanding 
its  not  being  in  the  form  required  by  30  &  31 
Vict.  c.  44,  8.  104  (15  &  16  Vict.  c.  86,  s.  37, 
England):  it  appeared  that  the  affidavit  pro- 
|X)8ed  to  be  used  was  sworn  before  issue  was 
joined  in  the  cause,  that  the  defendant  kept  it 
in  his  possession  for  more  than  a  year  without 
giving  any  notice  of  it,  that  the  deponent  had 
died  since  the  affidavit  was  sworn,  and  before 
notice  of  its  being  sworn  was  served,  and  that 
when  notice  was  served  after  the  death  of  the 
deponent  no  mention  was  made  of  his  being 
dead  :  under  these  circumstances  the  affidavit 
was  not  allowed  to  be  used,  independently  of  any 
mere  technical  objections.  Eoaris  v.  Oooh^  22 
W.  R.  252. 


o.  Oontaininff  Irrelevant  or   Soandalotui 

ICatter. 

Irreleyant.] — ^When  long  affidavits  are  filed  in 
support  of  a  motion,  a  great  part  of  which  is  un- 
necessary, the  court  will  refer  them  to  the 
master,  and  make  the  party  applying  pay  the 
costs  of  the  unnecessary  affidavits.  LewU  v. 
Woolryeh,  3  D.  P.  0.  692. 

Where  affidavits  contain  irrelevant  matter,  the 
court  will  direct  the  master  to  ascertain  what 
parts  are  material  to  bring  the  question  in  dispute 
before  the  court,  and  to  allow  costs  to  the  parties 
making  the  affidavits  for  such  parts  only  as  are 
material,  and  to  the  opposite  part^  the  costs 
occasioned  by  the  irrelevant  matter.  Cauen  v. 
Band,  2  Y..  &  J.  531  ;  8,  P.,  BalU  v.  Smythe, 
2  M.  &  G.  350  ;  2  Scott,  N.  R.  495. 

The  court  will  not  order  an  affidavit  which  is 
not  shewn  to  be  scandalous  or  irrelevant  to  be 
taken  off  the  file  merely  because  it  cannot,  upon 
some  technical  ground,  such  as  a  defect  in  the 
jurat,  be  read  in  the  cause  in  which  it  is  filed. 
Brunswick  (^Duhe)  v.  Sloman,  1  L.,  M.  &  P.  247. 

Impertineiit.] — Where  libellous  and  imperti- 
nent matter  was  introduced  into  an  affidavit  in 
support  of  a  rule,  the  court  deprived  the  party 
of  the  costs  of  the  rule,  to  which  otherwise  he 
would  have  been  entitled.  Thompson  v.  BieaSf 
2  D.  P.  C.  93. 

A  person  who  has  himself  introduced  into  his 
evidence  matter  not  relevant  to  the  real  issues 
between  himself  and  his  opponent,  cannot  be 
heard  to  complain  if  his  opponent,  in  answer 
to  the  matter  so  introduced,  inserts  in  his  affi- 
davit passages  which  would  otherwise  be  liable 
to  be  expunged  for  impertinence.  Bruff  v.  Qth- 
boldy  26  L.  T.  786  ;  20  W.  R.  734— L.  J. 

Scandalous.] — If  an  affidavit  is  filed  contain- 
ing scandalous  statements,  the  court  can  act  in 
the  matter,  not  only  on  the  application  of  the 
aggrieved  party,  but  also  on  the  application  of 
any  party  to  the  action,  or  without  any  applica- 
tion at  al!  Cracknell  v.  Janstm,  11  Ch.  B.  1  ; 
48  L.  J.,  Ch.  168 ;  39  L.  T.  32  ;  27  W.  R.  55  ; 
8,  P.,  Fox  V.  Bearhloek  (No.  2),  46  L.  T.  145 ; 
30  W.  R.  342— C.  A. 

Strikiiig  out.] — Semble,  that,  after  an  affi- 
davit has  been  entered  in  an  order  of  the  court 
as  read,  the  court  cannot  entertain  an  applica- 
tion to  strike  out  of  it  impertinent  and  scan- 
dalous matters.    Bruff  v,  Cohbold,  su-pra. 


d.  Fresh  Bvidence  and  in  Beply. 

When  Allowed.] — When,  after  replication,  the 
plaintiff's  evidence  raised  new  issues  of  fact  not 
raised  in  the  bill,  the  court  allowed  the  defen- 
dant to  file  fresh  affidavits  after  the  time  for 
closing  evidence  had  expired ;  but  the  fresh  evi- 
dence was  to  be  strictly  confined  to  the  new 
issues  raised  by  the  plaintiff  ;  and  the  plaintiff 
was  to  be  at  liberty  to  cross-examine.  Leech  v. 
Bolland,  10  L.  R.,  Ch.  362  ;  33  L.  T.  87 ;  23 
W.  R.  763.  Affirming  32  L.  T.  424 ;  23  W.  R. 
535. 

In  a  patent  suit  which  had  been  set  down  for 
hearing,  an  application  made  by  the  defendant, 
after  notice  given  to  the  plaintiff,  for  leave  to 
produce  at  the  hearing  of  the  cause  the  evidence 
as  to  prior  user  of  a  new  witness  discovered  since 
the  closing  of  the  evidence,  was  allowed.  Wilson 
V.  Qann,  23  W.  R.  546. 

On  a  rule  for  a  new  trial,  on  the  ground  of 
rejection  of  evidence,  an  affidavit  in  answer 
alleging  that  it  was  withdrawn  and  not  rejected, 
the  affidavit  in  reply,  stating  how  it  came  to  be 
withdrawn,  is  not  receivable,  as  stating  new 
matter  arising  out  of  the  affidavit  in  answer. 
Whitehouse  v.  Hemmant,  27  L.  J.,  Ex.  295. 

Tiine.] — At  no  period  of  a  cause  is  it  too  late 
to  produce  additional  evidence  for  the  purpose 
of  shewing  that  confusion  or  error  has  arisen 
from  the  double  signification  of  a  name  or  woid. 
Bigshy  v.  Dickinson,  4  Ch.  D.  24  ;  46  L.  J.,  Oh. 
280  ;  35  L.  T.  679  ;  25  W.  R.  89— C.  A. 

Affidavits  filed  on  behalf  of  a  plaintiff  in  reply 
to  a  defendant's  affidavits  may  contain  matter 
which  is  merely  confirmatory  of  the  plaintiff's 
general  case,  and  need  not  be  absolutely  re- 
stricted to  matter  cutting  down  or  negativing 
the  defendant's  evidence.  The  practice  of  the 
court  in  this  respect  has  not  been  altered  by  the 
orders  and  rules  of  the  Supreme  Court.  Peacock 
V.  Harper,  7  Ch.  D.  648  ;  47  L.  J.,  Ch.  238  ;  38 
L.  T.  143  ;  26  W.  R.  109. 

The  proper  time  for  an  application  for  leave  to 
file  affidavits  in  answer  to  new  matter  is  when 
the  new  matter  has  been  brought  before  the 
court  by  the  other  side.  Swinfen  v.  SwiJifen, 
1  C.  B.,  N.  S.  364 ;  26  L.  J.,  0.  P.  97  ;  3  Jur.. 
N.  S.  85. 

Renewed  Applioation.] — On  motion  to  set 
aside  a  judge's  order,  made  at  chambers  upon 
reading  certain  affidavits,  the  party  moving 
omitted  to  bring  before  the  court  the  affidavits 
produced  at  clmmbers  ;  and  the  rule  was  there- 
fore discharged  with  costs : — Held,  that  he 
might,  after  payment  of  costs,  renew  the  same 
motion,  putting  in  fresh  affidavits.  Pocook  v. 
Pickering,  18  Q.  B.  789. 

On  motion  to  rescind  an  order  made  at  cham- 
bers on  affidavit,  as  having  been  erroneously 
granted,  the  party  moving  cannot  impeach  the 
order  on  affidavits  not  used  at  chambers  and 
containing  matters  which  were  known  to  the 
|)arty  moving,  or  of  which  he  cou'd  have  ob- 
tained knowledge,  before  the  order  was  made. 
Edwards  v.  Martyn,  17  Q.  B.  693;  21  L.  J., 
Q.  B.  86. 

Where  a  summons  was  taken  out  before  a 
judge  at  chambers,  for  an  order  for  the  plaintiff's 
coste,  on  the  ground  that  the  case  was  one  in 
which  the  superior  courts  had  concurrent  juris- 
diction with  the  county  court,  and  the  judge  on 
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tbc  facts  refused  to  make  the  order,  upon  a  like 
application  to  the  court,  affidavits  in  addition  to 
those  used  at  chambers  may  be  used.  Sanderson 
V.  ProcUrr,  10  Ex.  189 ;  23  L.  J.,  Ex.  320 ;  18 
Jur.  702. 

An  application  to  discharge  a  defendant  out 
of  custody,  on  an  affidavit  that  he  had  never 
been  served  with  process,  and  that  it  had  not 
been  brought  to  his  knowledge,  having  been 
made  at  chambers,  and  answenS  by  an  affidavit 
of  the  party  who  had  made  the  affidavit  of  ser- 
vice, fixing  the  place  and  circumstances  of  the 
supposed  service,  the  defendant  was  allowed  on 
a  subsequent  application  to  the  court,  to  use 
fi'csh  affidavits  disproving  the  supposed  service 
by  shewing  a  mistake  as  to  identity  on  the  occa- 
sion alluded  to  ;  and  this  being  clearly  shewn  : — 
Hold,  that  the  defendant  was  entitled  to  be  dis- 
charged without  any  terms.  Moseley  t.  Blake, 
28  L.  J.,  Ex.  35. 

Where  a  judge  refuses  to  make  an  order,  the 
unsuccessful  party,  in  moving  the  court  for  the 
same  puqjose,  is  not  confined  to  the  same  affi- 
davits, but  may  use  further  ones,  disclosing 
additional  facts ;  although,  upon  a  motion  to 
rescind  an  order  made  at  chambers,  he  is  con- 
fiiKHl  to  the  same  materials.  Cesarini  v.  Ron' 
zaniy  4  Jur.,  N.  S.  813. 

After  a  rule  nisi  has  been  obtained,  the  party 
obtaining  it  will  not  be  allowed  to  file  additional 
affidavits  containing  new  matter.  Bansome  v. 
Eantem  Cmfities  Railway  Company,  6  Jur., 
N.  S.  998. 

When  a  judge  dismisses  a  summons,  on  the 
ground  of  the  insufficiency  of  the  affidavit  in 
support  of  it,  the  party  cannot,  in  renewing  his 
application  to  the  court,  use  fresh  affidavits. 
Hawkins  v.  Akrill,  1  L.,  M.  &  P.  242  ;  14  Jur. 
1069. 


rule  is  insufficient,  the  court  will  not,  on  hearing 
the  rule,  allow  the  affidavit  to  be  amended  and 
resworn.  Rowhotham  v.  Dvjtree,  W.,  W.  &  D. 
215. 

Where  a  rule  has  been  dischaiged  on  the 
ground  of  defective  materials  to  support  it,  the 
court  vrill  not  allow  the  application  to  be  re- 
newed on  amended  affidavits,  although  it  is 
made  by  a  prisoner,  on  a  suggestion  that  the  pro- 
cess on  which  he  is  detained  is  a  nullity.  SauU' 
demon  v.  Westley,  8  D.  P.  C.  662. 

Affidavits  amended  by  permission  of  the  court 
were  allowed  to  be  read  without  the  addition  of 
fresh  jurats.     Grantham,  In  re,  10  Jur.  1038. 

Where  a  party  obtained  a  rule  nisi  upon 
affidavits  which  were  badly  entitled,  and,  dis- 
covering his  mistake,  applied  for  leave  to  take 
the  affidavits  off  the  file,  and  amend  and  reswear 
them,  the  court  refused  to  allow  such  a  course  to 
be  taken,  on  the  ground  that  the  affidavits  would 
appear  to  have  been  sworn  after  the  rule  was 
drawn  up  ;  and  also  refused  to  allow  a  fresh  rule 
to  he  drawn  up  on  amended  affidavits,  bat  sug- 
gested a  new  motion  upon  affidavits  disclosing 
the  circumstances  of  the  error,  giving  no  opinion, 
however,  upon  the  validity  or  effect  of  such  new 
motion.  Doe  d.  Hill  v.  Ibllett,  1  D.  &  L.  121  ; 
8  Jur.  60. 


Altaration.] — If  an  affidavit  has  an  in* 


Formal  Befeot.]— A  party  failing  upon 

an  objection  to  the  affidavits  will  not  be  allowed 
to  make  a  second  application  upon  amended 
affidavits,  unless  the  aefect  occurred  exclusively 
in  the  title  of  the  affidavits  or  the  jurat.  Reg. 
v.  Great  Western  RaUtoay  Company,  5  Q.  B. 
597  ;  D.  t  M.  471  ;  1  D.  &  L.  742  ;  3  Railw. 
Cas.  700  ;  13  L.  J.,  Q.  B.  129  ;  8  Jur.,  107 ;  S,  P., 
Reg,  V.  Jones,  8  D.  P.  C.  307  ;  4  Jur.  654. 

Amending.] — ^An  affidavit  in  support  of  motion 
for  costs  of  the  day  for  not  proceeding  to  trial, 
allowed  to  be  amended.  Larkin  v.  Bovill,  2 
Tyr.  746. 

The  title  of  an  affidavit,  on  which  a  rule  has 
been  obtained,  may  be  amended  on  payment  of 
costs,  the  opposite  party  having  leave  to  file 
affidavits  in  reply.  Reit  v.  Warwickshire  Jus- 
tices, 5  D.  P.  C.  382. 

On  shewing  cause  against  a  rule,  the  court 
allowed  an  affidavit  which  omitted  the  deponent's 
addition,  to  be  amended  and  resworn.  Bo*kay 
V.  Lifter,  W.  W.  &  D.  216 ;  S.  P.,  Jfarriott  v. 
Chapmaii,  1  W.,  W.  k  H.  309. 

But  the  court  will  not  allow  a  defendant's 
affidavit  to  be  amended  after  cause  is  shewn 
against  the  rule.  Robinson  v.  Gardfter,  7  D.  P. 
0.  716. 

Where  a  rule  is  obtained  upon  affidavit  erro- 
neously entitled,  the  court  will  not  discharge  it, 
1)ut  will  permit  the  affidavit  to  be  amended  and 
resworn.  Coojyer  v,  Talbot,  7  Scott,  345  ;  2  Arn. 
50. 

But,  if  an  affidavit  of  merits  in  opposition  to  a 


terlineation,  which  has  not  the  initials  of  the 
master  in  the  margin,  it  cannot  be  read  at  all. 
Bi*e  d.  Coap  v. ,  5  Jur.  531. 


e.  Oonaent  to  Trial  by. 

Vivi  voce  or  by  Affidavit.!— The  only  excep- 
tions to  the  rule,  that  the  eviaence  at  the  trial  of 
an  action  shall  be  taken  viv&  voce  and  in  open 
court,  are  where  the  evidence  is  by  agreement 
taken  by  affidavit,  and  where  it  appears  to  the 
judge  necessary  for  the  purposes  d  justice  that 
an  examination  of  particular  witnesses  shall  be 
taken  before  any  officer  of  the  court  or  other 
person.  Warner  v.  Mosses,  50  L.  J.,  Ch.  28  ;  43 
L  T.  401 ;  29  W.  R.  201— C.  A. 

Rule  14  of  Ord.  XXXVIII.  R.  S.  C,  1876,  is 
copied  from  1  Will.  4,  c.  22,  and  like  that  statute 
can  only  be  made  use  of  where  the  person  to  be 
examined  cannot  be  examined  at  the  trial.    lb. 

If  a  party  to  an  action  by  mistake  consents  to 
the  evidence  being  taken  by  affidavit,  he  will,  on 
proving  to  the  satisfaction  of  the  judge  that  to 
his  surprise  witnesses  will  not  mfUce  affidavits, 
be  relieved  from  the  consequences  of  his  mistake. 
lb. 

WitneiMS  Beftudng  to  make  AffldaTill  — 
After  consenting  that  the  evidence  should  be 
taken  by  affidavit  a  solicitor  for  one  part  was 
unable  to  get  his  witnesses  to  make  affidavits  : — 
Held,  that  the  court  had  no  jurisdiction  to  allow 
him  to  "  examine  witnesses  ex  parte  "  before  a 
special  examiner,  and  to  use  the  depositions  on 
the  trial  subject  to  cross-examination  of  the  wit- 
nesses at  the  trial.    lb. 

Conient— What  is.] — The  "  consent  for  taking 
evidence  by  affidavit "  under  Ord.  XXXVIll. 
r.  1,  R.  S.  C.,  1876,  must  be  a  formal  consent  in 
writing.  iVVw  Westminster  Bretoery  Company 
V.  Hannah,  1  Ch.  D.  278  ;  24  W.  R.  137,  899. 
Sec  also  preceding  case. 
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"Who  may  Give.] — The  guardian  ad  litem 

of  an  infant  is  competent  to  give  the  consent 
requisite  for  taking  evidence  by  affidavit. 
KnatchbuU  v.  Ftnvle,  1  Ch.  D.  604 ;  24  W.  R. 
629  ;  8,  P.,  I'Vyer  v.  Wisenuinj  45  L.  J.,  Ch.  199  ; 
33  L.  T.  779  ;  24  W.  R.  205. 

Matter  Tried  by  Judge  alone.]— When  parties 
agree  that  the  evidence  shall  be  taken  by  affi- 
davit, and  numerous  affidavits  are  filed  and  the 
evidence  is  closed,  it  is  the  duty  of  a  judge  in 
the  exercise  of  his  judicial  discretion  under  Ord. 
XXXYI.  r.  26,  to  direct  that  the  action  shall  be 
tried  before  a  judge  without  a  jury.  Brooke  v. 
Wigg,  8  Ch.  D.  510  ;  47  L.  J.,  Ch.  749  ;  38  L.  T. 
732  ;  26  W.  R.  729— C.  A. 

In  such  a  case  an  application  that  the  action 
may  be  tried  before  a  judge  and  jury  can  only  be 
entertained  if  the  applicant  comes  to  the  court 
soon  after  the  agreement,  and  then  only  upon 
the  terms  that  he  pays,  as  between  solicitor  and 
client,  all  costs,  charges  and  expenses  that  have 
been  incurred  in  taking  the  evidence  by  affidavit 
up  to  that  date.    Ih, 

Hot  by  Affidavit  only.] — Where  an  agree- 
ment has  been  come  to  between  the  parties  to  an 
action,  that  the  evidence  at  the  trial  shall  be 
taken  by  affidavit — the  agreement  not  stating 
that  the  evidence  shall  be  taken  by  affidavit 
only — ^a  witness  who  is  present  in  court  for  the 
purpose  of  being  cross-examined  on  his  affidavit, 
may  be  called  by  the  party  on  whose  behalf  he 
has  made  the  afildavit,  and  give  fresh  evidence 
vivA  voce.  Olossop  v.  Helton  and  Ifdeworth 
Local  Board,  47  L.  J.,  Ch.  636  ;  26  W.  R.  433. 

f.  OroM-Ezamination. 

Praetioe  on.j] — Ab  a  general  rule  a  party  should 
file  his  affidavits  before  cross-examining  a  party 
on  the  other  side.  Laneefield  v.  Jgguiden,  41 
L.  J.,  Ch.  473;  26  L.  T.  687;  20  W.  R.  621. 

Therefore  an  affidavit  filed  in  a  creditors'  ad- 
ministration suit  by  executors  subsequently  to 
their  cross-examination  of  the  plaintiff  upon  his 
affidavit  in  support  of  his  claim  is  not  generally 
admissible  in  proceedings  in  chambers  for  the 
adjudication  of  the  claim,  but  it  was  allowed  to 
be.used  upon  leave  given  to  the  deponent  to  reply. 

When  a  motion  is  ordered  to  stand  on  terms 
till  the  hearing  of  the  cause,  no  new  evidence  can 
be  filed  by  the  parties  on  the  motion,which  must 
be  dealt  with  at  the  hearing  in  the  manner  in 
which  it  was  originally  brought  on  ;  and  if  the 
motion  stands  over  in  consequence  of  an  affidavit 
of  the  defendant,  the  motion  is  not  a  matter  de- 
pending in  or  a  proceeding  before  the  court, 
which  entitles  the  plaintiff  to  cross-examine  the 
defendant  on  his  affidavit ;  even  although  the 
plaintiff  may  have  given  notice  that  he  is  going 
to  use  it  at  the  hearing  of  the  cause.  Singer  v. 
Audiley,  13  L.  R.,  Eq.  401 ;  41  L.  J.,  Ch.  229 ;  26 
L.  T.  238  ;  20  W.  R.  438. 

Notice  of  Points.]— An  accounting  defendant 
will  not  be  ordered  to  submit  to  cross-examination 
upon  his  account  and  the  affidavits  filed  in  sup- 
port of  it,  without  notice  of  the  points  on  which 
the  cross-examination  is  required.  Mc Arthur  v. 
Dudgeon,  15  L.  R.,  Eq.  102  ;  42  L.  J.,  Ch.  263  ;  21 
W.  R.  16(6. 

A  defendant  who  is  summoned  to  be  cross* 


examined  on  an  account  he  has  filed,  is  entitled 
to  notice  of  the  items  objected  to.    Ih. 

When  Allowed.] — ^Notice  of  motion  for  deci'cc 
was  served  on  the  21st  of  April,  and  a  defendant 
then  had  notice  of  an  affidavit  to  be  used  against 
him.  The  time  for  filing  affidavits  in  reply  ex- 
pired in  the  ensuing  long  vacation.  On  the  12th 
of  November,  after  the  cause  was  in  the  paper 
for  hearing,  the  defendant  gave  notice  to  croas- 
examine  the  ^vitness  : — Held,  that  he  was  entitled 
to  do  so.    Ranhen  v.  Alfaro,  24  W.  R.  53. 

An  accounting  defendant,  who  has  carried  in 
an  account  and  verified  it  by  affidavit,  may  be 
cross-examined  on  his  affidavit  as  well  before  he 
has  vouched  his  account  as  afterwards.  Meacha  m 
V.  Cooper,  16  L.  R.,  Eq.  102  :  42  L.  J.,  Ch.  876  : 
21  W.  R.  745. 

Where  Impossible.]— A  plaintiff  filed  an  affi- 
davit made  by  a  dying  witness,  and  offered  an 
opportunitv  for  cross-examination,  and  after- 
wards filea  replication,  and,  having  omitted  to 
give  notice  of  reading  the  affidavit  within  the 
prescribed  time,  took  out  a  summons  for  leave  to 
read  the  affidavit,  which  summons  was  adjourned 
to  the  hearing  of  the  cause.  The  plaintiff  printed 
the  affidavit,  with  the  others  proposed  to  oc  read 
at  the  hearing,  and  thereupon  the  defendant 
moved  to  take  it  off  the  file  and  expunge  it  from 
the  printed  affidavits : — Held,  that  this  motion 
was  irregular.  Lautour  v,  Att.-Oen.,  ^S  L.  J., 
Ch.  313. 

A  suitor  in  the  Court  of  Appeal  in  chancery  is 
not  entitled  as  of  right  to  examine  or  cross-ex- 
amine witnesses  upon  merely  serving  notice  for 
the  purpose :  the  court  will  itself  exercise  a 
spontaneous  discretion  in  ordering  such  exami- 
nation during  the  progress  of  the  hearing.  Zo7ig 
V.  Bonegan,  7  Ir.  R.,  Eq.  494. 

Leave  to  Bead  after  H otioe  of  Crose-Szami- 
nation — Ho  Crosi-Examination  had.] — ^At  the 
hearing  of  a  cause  on  replication,  the  plaintiff 
proposed  to  read  the  affidavit  of  a  witness  occu- 
pying an  official  position  in  the  United  States. 
Notice  to  cross-examine  this  witness  had  been 
given,  and  he  had  come  over  to  this  country  for 
the  purpose  of  being  cross-examined,  but  had 
been  obliged  to  return  befoi*e  the  cause  came  on 
to  be  heard.  The  plaintiff  had  given  the  defen- 
dant only  one  day's  notice  before  the  witness 
left  the  country : — Held,  that  the  affidavit  could 
not  be  read.  Dunne  v.  Bnglifh,  18  L.  R.,  Eq. 
524. 

When  one  party  desires  the  production  of  a 
witness  for  cross-examination,  the  court  has  no 
power  to  order  an  affidavit  used  on  a  previous 
application  to  be  read  at  the  trial.  BUieklrum 
Union  v.  Brook  a  J  Ch.  D.  68  ;  47  L.  J.,  Ch.  156  ; 
37  L.  T.  427;  25  W.  R.  57. 

Abnse  of  Prooesi  of  Court.] — The  court  will 
prevent  the  process  of  the  court  from  being 
abused  for  the  purpose  of  oppression.  Mundell, 
In  re,  Fenton  v.  Uumherlege,  52  L.  J.,  Ch.  756  ; 
48  L.  T.  776. 

The  plaintiff  in  an  administration  action  having 
without  any  necessity  made  an  affidavit  for  the 
purpose  of  an  application  in  chambers  for  ac- 
counts, the  defendants  proposed  to  cross-examine 
her  on  her  affidavit,  and  on  her  refusing  to 
appear,  applied  for  an  order  on  her  to  attend  : — 
Held,  that  the  affidavit  having  been  immaterial 
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to  the  relief  sought,  and  no  reason  haying  been 
suggested  for  supposing  that  the  croas-ezamina- 
tion  could  be  productive  of  any  result,  the  appli- 
cation was  an  abuse  of  the  process  of  the  court 
for  the  purpose  of  oppression,  and  must  be  re- 
fused.   Ih, 

Withdrawal  of  Affidavit ]— Where  a  person 
h&s  made  and  filed  ati  affidavit  for  the  purpose 
of  being  used  in  a  matter  pending  before  the 
court,  he  cannot  be  exempted  from  cross-exami- 
nation by  the  withdrawal  of  the  affidavit.  Clarke 
V.  Laio  (2  K.  k.  J.  28),  approved,  and  held  to  be 
applicable  where  the  person  making  the  affidavit 
is  not  a  party  to  the  proceedings.  Quartz  Hill 
Consoliaated  Gold  Mining  Camjfany,  In  re, 
Yovng,  Ex  parte,  21  Ch.  D.  642  ;  51  L.  J.,  Ch. 
mo  ;  31  W.  R.  173— C.  A. 

In  the  High  Court  the  deponent  can  be  cross- 
examined  even  if  the  affidavit  were  not  used  by 
the  pai'ty  who  filed  it.  Ch  ild,  Ex  parte,  Ottaway, 
In  re,  20  Ch.  D.  12G  ;  51  L.  J.,  Ch.  494 ;  46  L.  T. 
118;  30W.  K.282. 

A  party  will  not  be  allowed  to  withdraw  an 
affidavit  in  order  to  escape  cross-examination. 
Pike  V.  lyiekinson,  21  W.  R.  862. 

Tim«.] — The  fourteen  days  from  the  filing  of  an 
affidavit  in  support  of  a  petition  having  been 
allowed  to  expire  without  notice  having  been 
given  to  cross-examine  on  the  affidavit  as  pro- 
vided by  r.  19  of  Order  of  5th  February,  1861 : 
— Held,  that  the  court  was  not  thereby  precluded 
from  exercising  its  discretionary  power  under 
15  &  16  Vict.  c.  86,  s.  40,  and  leave  to  cross- 
examine  was  granted  accordingly.  Sadler^ s  Wells 
Theatre,  In  re,  42  L.  J.,  Ch.  737. 

Kotiet  of  CroM-EiaminatJon — Coits  of  Pro- 
daetion  of  Witnosi.] — On  an  application  in  an 
administration  action  for  the  appointment  of  a 
special  examiner,  and  as  to  the  costs  of  the  cross- 
examination  on  the  affidavits,  the  court  appointed 
a  special  examiner  to  take  the  cross-examination 
of  the  deponents,  and  ordered  the  expense  of  the 
production  of  the  deponents  to  be  borne  in  the  first 
place  by  the  party  who  produced  them  for  cross- 
examination.  But  held,  on  appeal,  that  the 
expenses  were  payable  in  the  first  instance  by 
the  person  requiring  the  production  of  the 
deponents  for  cross-examination  according  to 
the  old  practice,  Order  XXXVIII.  r.  4,  having  no 
bearing  on  the  case.  Knight,  In  re.  Knight  v. 
Gardner,  25  Ch.  D.  297  ;  53  L.  J.,  Ch.  183  ;  49 
L.  T.  645— C.  A.  Reversing  24  Ch.  D.  606  ;  49 
L.  T.  94:  31  W.  R.  911. 


ff.  Other  Oases. 

Suits  pending  when  Judioatnre  Aeti  eame 
into  Force.] — ^A  motion  was  made  for  leave  to 
take  evidence  in  a  suit  by  affidavit.  It  was 
opposed  by  the  defendants,  who  were  trustees, 
and  the  court  held  that  they  were  entitled  to  have 
the  evidence  taken  viva  voce,  but  reserved  the 
costs  of  the  motion.  On  the  cause  coming  on 
for  hearing  no  witnesses  were  called,  and  no 
reason  was  given  for  insisting  upon  the  evidence 
being  taken  vivft  voce: — Held,  that  the  costs  of 
the  motion  must  be  paid  by  the  defendants,  the 
trustees,  who  had  perversely,  unreasonably,  and 
iin justly  refused  to  adopt  the  cheaper  and  more 
familiar  mode  of  taking  evidence.    Patter*on  v. 


Wooler,  2  Ch.  D.  586  ;  45  L.  J.,  Ch.  274  ;  24  W.  R. 
466. 

Admitfibility.] — If  a  party  on  motion  before 
a  judge  uses  the  affidavit  of  another  person, 
such  affidavit  is,  on  any  subsequent  occasion, 
admissible  against  him  who  so  used  it ;  even 
on  a  trial,  when  the  person  who  swore  the 
affidavit  is  present  in  court  and  is  not  called. 
Bricknell  v.  Uul$e,  7  A.  &  E.  454  ;  2  N.  &  P. 
426. 

On  the  trial  of  an  information  by  the  attorney- 
general,  for  penalties,  the  defendant  (who  had 
been  held  to  bail)  had  subpoenaed  tiie  offioer 
from  the  Queen's  Remembrancer's  office,  to  pro- 
duce the  affidavit  on  which  he  had  been  held 
to  bail,  with  a  view  of  being  able  to  give  it  in 
evidence  to  cross-examine  the  person  who  had 
made  the  affidavit,  if  he  should  be  called  as  a 
witness  on  the  trial.  The  person  who  made  the 
affidavit  was  called  as  a  witness  on  the  trial, 
and,  for  the  purpose  of  croes-examining  him,  the 
defendant's  counsel  wished  to  put  in  the  affi- 
davit : — Held,  that  the  officer  was  bound  to 
produce  it,  and  that  the  defendant  had  a  right 
to  make  use  of  it  in  this  way  ;  but  that,  if  the 
affidavit  was  made  by  another  deponent  besides 
the  witness,  and  related  to  other  persons  besides 
the  defendant,  the  latter  would  be  only  entitled 
to  use  so  much  of  the  affidavit  as  was  sworn 
by  the  witness  and  related  to  the  defendant  him- 
selt    Att.'Gen.  v.  Bond,  9  C.  &  P.  189. 

An  affidavit  to  ground  a  commission  of  bank- 
ruptcy is  conclusive  evidence  against  the  depo- 
nent of  the  fact  of  the  bankruptcy.  Ledhetter  v. 
Salt,  4  Ring.  623  ;  1  M.  &  P.  597. 

An  affidavit  filed  in  court  on  a  motion  may  be 
read  in  evidence  at  the  sittings,  without  proof  of 
its  being  sworn.  Cameron  v.  Lightfoot,  2  W.  Bl. 
1190. 

The  affidavit  of  a  deceased  solicitor,  made 
and  filed  in  the  course  of  a  chancery  suit,  may 
be  admitted  in  evidence  in  conjunction  with  an 
order  of  the  court  made  upon  a  motion  in  the 
suit  shortly  afterwards,  although  it  does  not 
appear  on  tbe  ibice  of  the  order  that  the  affidavit 
was  upon  the  motion.  Whaley  v.  Carlide,  17 
Ir.  C.  L.  R.  792. 


IX.    COSTS  OF  EVIDBNCE. 
1.  Of  WiTNESSEa— iSr^  ante,  coL  1395. 

2.  Of  Pbeparatiok  fob  Tbial. 

In  fbimer  8ta^.] — ^An  injunction  obtained  by 
a  plaintiff  having  been  dissolved  with  costs  on 
motion  by  the  defendant,  the  plaintiff  gave 
notice  to  read,  on  motion  for  decree,  his  evidence 
on  the  motion  to  dissolve  the  injunction.  The 
decree,  which  was  made  with  costs,  recited  part 
of  this  evidence  : — Held,  that  the  plaintiff  was 
entitled  to  include  the  charges  for  this  evidence 
in  his  bill  of  costs.  Stempion  v.  Jepson,  18  W.  R. 
962. 

Heeeuary  for  Conduet  of  liti^tion.] — On 
taxation  of  costs  as  between  party  and  party, 
the  only  costs  chai^geable  against  the  unsuccess- 
ful i)arty  are  such  as  are  necessary  for  the  con- 
duct of  the  litigation.  Therefore,  in  a  suit  to 
restrain  the  infringement  of  a  patent,  in  which 
the  defendant  had  set  up  several  cases  as  antici- 
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pations,  the  ooets  of  drawiogs  of  exhibits  for  the 
purpoee  of  fd&xing  to  the  margin  of  coanBel's 
briefs  were  disallowed.  iSmith  v.  BvXUr^  19  L.  R., 
Eq.  473  ;  45  L.  J.,  Ch.  69 ;  31  L.  T.  873 ;  23 
W.  R.  332. 

Taking  UnB^eeuary  CopiM.] — The  appellants 
from  an  order  on  a  claim  in  a  winding-^up  gave 
notice  to  read  a  mass  of  affidavits  made  in  the 
winding-up  but  not  used  on  the  hearing  below. 
The  respondent  objected  to  their  being  admitted, 
but  took  copies.  The  Court  of  Appeal  confined 
the  argument  in  the  first  instance  to  a  question 
not  affected  by  these  affidavits,  and  being  against 
the  appellants  on  that  question,  dismissed  the 
appeal  with  costs,  so  that  the  question  as  to  the 
admissibility  of  the  affidavits  was  not  decided. 
The  respondent  applied  to  have  the  affidavits 
entered  in  the  order,  as  otherwise  he  would  not 
be  able  to  get  the  costs  of  having  taken  copies  : 
— ^eld,  that  the  application  could  not  be  granted, 
and  that  the  respondent  ought  not  to  have 
taken  copies  unless  and  until  the  court  held  the 
evidence  admissible,  in  which  case  it  would 
have  given  him  time  to  enable  him  to  meet  it. 
liramvtan  and  Ltmgtmon  Hailuoay  Company^  In 
re,  Shaw's  claim,  10  L.  R.,  Ch.  186  ;  33  L.  T.  5  ; 
23  W.  R.  813. 

Printing.] — Where  the  vivft  voce  evidence  is 
voluminous,  and  the  parties  cannot  properly 
ai-gfue  the  appeal  without  referring  to  all  parts 
of  it,  the  court  will  allow  the  costs  of  'printing 
it.  Bigshy  v.  Dickinson,  4  Ch.  D.  24  ;  46  L.  J., 
Ch.  280  ;  35  L.  T.  679  ;  25  W.  R.  89— C.  A. 

Charges  for  Perusing.] — ^A  similar  affidavit 
was  filed  by  a  plaintiff  in  each  of  several  suits. 
The  solicitor  for  the  defendants  took  an  office 
copy  of  the  affidavit  in  one  suit  only,  and  ex- 
amined at  the  record  office  the  affidavits  in  the 
other  suits  : — Held,  that  he  was  not  entitled  to 
charge  for  perusing  the  affidavits  in  the  other 
suits.  Betts  V.  Cleaver,  7  L.  R.,  Ch.  513  ;  41 
L.  J.,  Ch.  663  ;  27  L.  T.  85  ;  20  W.  R.  732. 

Shorthand  Kotei  of  Svidonee— Coita  of.} — It 
is  a  settled  rule  that  the  costs  of  shorthand 
writers'  notes  of  evidence  will  not  be  allowed 
on  taxation  unless  there  is  in  the  order  a  direc- 
tion to  that  effect.  Such  a  direction  will  only 
bo  inserted  in  exceptional  cases ;  the  notes  of 
the  judge,  supplemented  by  those  of  counsel, 
being  amply  sufficient,  if  not  better,  for  all  ordi- 
nary purposes.  The  general  utility  of  shorthand 
writers'  notes  considered.  Be  la  Warr  {Earl}  v. 
MiUfS,  19  Ch.  D.  80  ;  45  L.  T.  424  ;  30  W.  R.  35 
— C.A. 

It  is  the  duty  of  the  taxing-master  in  a  bank- 
ruptcy appeal  io  decide  as  to  the  costs  of  the 
transcript  of  a  shorthand  writer's  notes  of  the 
deix)8itions.  CocJts,  Ex  parte,  Poole,  In  re,  21 
Ch.  D.  407— C.  A. 

On  what  Ghronnds  allowed.] — ^The  court 

allowed  the  respondents  the  costs  of  copies  of  a 
8borthand  writer's  notes  of  evidence  taken  before 
the  registrar,  on  the  ground  that  they  had  been 
served  by  the  appellant  with  notice  that  such 
notes  would  be  read.  Harris,  Ei^  parte,  Ward, 
In  re,  30  W.  R.  561— C.  A. 

Where  the  court  has  used  the  shorthand 
writer's  notes  of  evidence  taken  in  the  court 
below,  the  costs  will   be  allowed.     Smith  v. 


CAadwicJt,  20  Ch.  D.  81  ;  61  L.  J.,  Ch.  621— 
C.A. 

The  court  declined  to  give  the  successful  plain- 
tiff the  costs  of  the  shorthand  wiiter^s  notes  of 
the  proceedings  which  had  been  taken  by  each 
side,  as  the  court  had  not  required  them  to  be 
produced  for  its  ovm  use.  Thorley*s  Cattle  Food 
Company  v.  Massam,  41  L.  T.  943. 

The  court  will  not  include  in  the  costs  of  an 
action  the  costs  of  the  shorthand  writer's  notes, 
of  evidence  unless  there  has  been  an  agreement 
between  the  parties  on  the  subject.  Mottyn  v.. 
Lancaster,  51  L.  J.,  Ch.  705. 

As  a  general  rule  the  Court  of  Appeal  refuses- 
the  costs  of  shorthand  notes  of  the  evidence  in 
the  court  below.  Kelly  v.  Byles,  13  Ch.  D.  682 ;. 
49  L.  J.,  Ch.  181 ;  28  W.  R.  685— C.  A.  See  also. 
Bewley  v.  Atkinson,  13  Ch,  D.  300— C.  A. 

The  Court  of  Appeal  has  power,  to  allow  the-, 
costs  of  all  shorthand  notes  properly  used  in  th& 
appeal,  whether  taken  for  the  purposes  of  the 
appeal  or  not. — Per  Baggallay,  L.  J.,  and  Brett,. 
L.  J.  (Bramwell,  L.  J.,  dubitante).  HUl  v.. 
Metropolitan  District  Asylum  ^Managers'),  4ft 
L.  J.,  Q.  B.  668  ;  43  L.  T.  462  ;  28  W.  R.  664— 
C.A. 

The  costs  of  shorthand  notes  of  evidence  in  the 
court  below  are  not  to  be  allowed  as  a  matter  of 
course  upon  an  appeal,  but  only  where  a  case 
is  made  for  such  allowance.  Duchess  of  West- 
minster Silver  Lead  Ore  Company,  In  re,  10 
Ch.  D.  307  ;  40  L.  T.  300  J  27  W.  R.  639— C.  A. 

Where  shorthand  notes  of  evidence  are  es- 
sential to  the  proper  hearing  of  the  case,  Uie 
costs  of  such  notes  will  be  allowed.  Lee  dm- 
servaney  Board  v.  Buttm,  12  Ch.  D.  383  ;  41 
L.  T.  481— C.  A. 


Timo  for  Applieation  for  Coits.] — Where 


shorthand  notes  of  the  evidence  and  proceedings 
in  the  court  below  are  used  on  appeal,  an  appli- 
cation to  be  allowed,  on  taxation,  the  costs  of 
the  notes  as  costs  of  the  appeal  must  be  made 
before  the  judgment  of  the  Court  of  Appeal  is 
entered.  Hill  v.  Metropolitan  District  Asylum 
(^Managers),  supra. 

On  Bule  for  How  Trial.] — ^It  is  competent  to 
this  court  to  make  an  order  for  the  allowance,  on 
taxation  between  party  and  party,  of  the  expense 
of  the  shorthand  notes  of  the  evidence  given  at 
the  trial,  as  part  of  the  costs  of  a  rule  for  a  new 
trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  in  a  case  where,  from 
the  nature  and  extent  of  the  evidence,  it  is  mani- 
fest that  the  matter  could  not  have  been  properly 
disposed  of  without  their  aid.  Watson  v.  Great 
Western  Railway  Company,  6  Q.  B.  D.  163  ;  50 
L.  J.,  Q.  B.  302  ;  29  W.  R.  427. 

Abandoned  Motion  or  Biseontinnanee  of 
Action.  ] — On  an  abandoned  motion,  or  on  the 
discontinuance  of  an  action,  the  costs  of  all 
work  in  preparing,  briefing  or  otherwise,  relating- 
to  affidavits  or  pleadings  are  allowed,  provided^ 
in  the  opinion  of  the  taxing-master,  such  work 
has  not  been  prematurely  done.  Harrison  v. 
LetUner,  16  Ch.  D.  559  ;  50  L.  J.,  Ch.  264  ;  44 
L.  T.  331 ;  29  W.  R.  393. 

When  Biiallowed.] — ^An  appellant  was  allowed 
the  costs  of  transcribing  and  printing  shorthand 
notes  of  the  evidence  given  vivft  voce  in  the 
court  below,  though  they  had  been  printed  with- 
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in  the  fiist  mstanoe  be  paid  oat  of  the  proceeds 
of  the  sale.  The  sale  was  not  so  carried  oat,  and 
the  present  action  was  broogfat  against  the  de- 
fendant for  breach  of  contract  On  demurrer 
to  the  statement  of  claim  on  the  groand  that  the 
consideration  for  the  nndertakhig  of  the  de- 
fendant was  illegal : — Held,  that  the  demorrer 
must  be  allowed,  inasmuch  aa  the  sale  by  the 
sheriff  being  the  act  of  an  officer  of  a  court  of 
justice  in  the  discharge  of  his  duty,  he  woald  by 
selling  the  property,  subject  to  the  conditions 
which  the  plaintifh  stipulated  for,  be  acting  in 
yiolation  of  his  duty  on  two  grounds  ;  first,  that 
the  sale  of  the  judgment  debtor's  interest  being 
an  equity  of  redemption  only  was  not  authorized 
by  the  writ  of  fieri  facias  under  which  the  sheriff 
acted ;  and,  secondly,  that  the  proceeds  of  the 
sale  were  to  be  paid  to  a  person  other  than  the 
execution  creditor.  Moher  y.  O^  Gmdy^  41  L.  T. 
562. 

Held,  further,  howeyer,  that  while  the  writ 
was  in  the  sheriff's  hands  unexecuted,  the  mort- 
gagees, the  execution  creditor,  and  the  mortgagor 
might  together  haye  made  an  effectual  Bale  of 
the  term,  and  applied  the  proceeds  of  such  sale 
as  agreed  between  them,  and  might  haye  made 
such  sale  through  an  agent  of  their  own.    lb, 

c.  llonay  and  fltoouritias  fbr  Xoney* 

KoiMj  and  Bask  Motet — IS  Sia.  e.  6.] — Money 
and  bank  notes  being  liable,  under  1  &  2  Vict.  c. 
110,  8.  12.  to  be  attached  by  creditors,  aro  goods 
and  chattels  within  13  Eliz.  c.  5  ;  and  therefore 
a  yoluntaiy  parchase  and  settlement  of  stock  by 
a  person  in  insolyent  ciroumstanoes  out  of 
moneys  belonging  to  him  would  be  held  fraudu- 
lent and  yoid  as  against  creditors.  Barrack  y. 
JPOtiUffeh,  3  Kay  k  J.  110 ;  26  L.  J.,  Ch.  106  ; 
3  Jar..  N.  S.  180. 


In  nariff*!  Saadi.] — A  party  priyileged 


from  arrest,  baring  been  taken  on  a  ca.  sa.  by 
the  sheriff  oi  6.,  paid  the  money  to  the  sheriff, 
and  obtained  a  judge's  order  to  luiye  it  refunded. 
AMien  the  town  agent  was  about  to  do  so,  the 
money  was  claimed  by  the  sheriff  of  M.  under  a 
fi«  fa.  directed  to  him : — ^Held,  that  the  money 
could  not  be  taken  under  the  fi.  &.  Masters  y. 
Stanley,  8  D.  P.  C.  169  ;  4  Jor.  28. 

The  surplus  of  the  proceeds  of  property  sold 
under  a  fi.  fa.  remaining  in  the  hands  of  the 
sheriff,  after  satisfying  the  execution  creditors, 
is  a  debt  due  from  the  sheriff  to  the  debtor,  and 
cannot  be  taken  in  execution  under  a  fi.  fa.  at 
the  suit  of  a  third  party,  against  the  defendant 
in  the  former  suits.    Harrison  y.  Paynter,  6  M. 

6  W.  387  ;  8  D.  P.  C.  349  ;  4  Jur.  488. 

Where  a  sheriff  who  hacl  seized  and  sold  cer- 
tain goods  under  a  fi.  fa.  kept  the  money  in  his 
hands  in  consequence  of  a  suit  in  equity  between 
the  parties  respecting  the  amount  due  to  the 
plaintiff : — Held,  that  the  writ  must  be  considered 
as  wholly  executed,  and  ought  not,  on  the 
sheriff's  going  out  of  office,  to  be  transferred  to 
his  successor,  under  3  &  4  WilL  4,  c.  99,  s.  7.    lb. 

The  1  A:  2  Vict,  c  110,s.  12,  authorizing  money 
to  be  taken  in  execution,  applies  only  to  moneys 
set  apart  and  ear-marked,  and  which  are  the 
property  specifically  of  the  party  against  whose 
effects  the  fieri  facias  issues.  Wood  v.  Wood,  3 
G.  k  D.  532  ;  4  Q.  B.  897  ;  12  L.  J.,  Q.  B.  141  ; 

7  Jur.  325. 

Money,  therefore,  leyied  under  a  fi.  fa.  and  in 


the  hands  of  the  sheriff  for  an  exeeutioa  creditor, 
cannot  be  seized  under  a  fi.  fa.  against  sach 
execution  creditor.    lb. 

A  fi.  fa.  baying  been  issued  to  the  sheriff  to 
leyy  972.  lOt.,  the  defendant,  not  knowing  the 
exact  amount,  sent  a  person  with  a  banker's  bill 
for  55/.  5«.  and  40/.  in  country  notes  to  the  ofKoer 
to  whom  the  ^-arrant  had  been  deliyered.  These 
sums  were  tendered  to  the  officer.  Upon  his 
stating  the  amoont  he  was  to  leyy,  the  person 
went  away,  in  order  to  obtain  the  difference, 
leaying  the  bill  and  country  notes  on  the  table. 
The  officer  seized  both  the  bill  and  the  notes 
under  the  execution,  while  the  person  was  so 
absent  upon  this  errand,  and  upon  his  retom 
with  the  balance  demanded  poundage.  He  sub- 
sequently seized  some  sheep  for  tiiis,  when  it 
was  paid  under  protest : — ^Hdd.  that  money  was 
not  liable  to  seizure,  and  that  the  court  would 
interfere  summarily  to  compel  the  sheriff  to  re- 
fund the  sum  extorted  as  poundage.  Bell  y. 
IlMtrhhom,  8  Jur.  895. 

By  1  Jic  2  Vict.  c.  110,  s.  12,  money  seised 
under  a  fi.  fa.  is  exactly  in  the  same  position  as 
money  the  proceeds  of  goods  seized.  Collimg' 
ridge  x,  Paxtan,  11  C.  B.  683 ;  2  L.,  M.  &  P.  654 ; 
21  L.  J.,  C.  P.  39  ;  16  Jur.  18. 

ThereEoro,  where  the  sheriff  seized  bank  notes 
and  coin  under  a  fi.  fa.  at  the  suit  of  A.,  agaiiist 
whom  he  held  an  unexecuted  fi.  fa.  at  the  suit  of 
B.,  he  was  not  justified  in  paying  the  amount 
over  to  B.  as  mon^  belonging  to  A.    lb. 

An  execution  by  a  fi.  &.  founded  on  a  judg- 
ment upon  a  warrant  of  attorney,  may  be  appor- 
tioned so  as  to  entitle  the  plaintiff  to  the  proceeds 
of  any  money  actually  in  the  hands  of  the  sheriff, 
though  beforo  the  writ  is  completely  satisfied,  a 
yesting  order  under  the  Insolvent  Act  was  made, 
which  prevented  any  further  execution  of  the 
writ  in  favour  of  such  judgment  creditor  under 
1  &  2  Vict.  c.  110,  8.  61.  Sqfiire  Y.'ffuetson,  4 
P.  &  D.  633  ;  1  Q.  B.  308  ;  5  Jur.  840. 

In  such  a  case,  the  plaintiff  becomes  entitled 
to  money  seized  by  the  sheriff  in  specie,  as  much 
as  if  it  was  money  realized  for  goods  sdzed  and 
sold  under  the  writ.    lb. 


Bopositad  in  Court]— The  1  k  2  \lct.  c. 


110,  8.  12,  gives  no  power  to  seize  money  in 
execution  while  in  the  hands  of  a  third  person  as 
trustee  for  the  debtor ;  and  therefore  money  de- 
posited in  court  in  one  action,  pursuant  to  43 
Geo.  3,  c.  46,  s.  2,  and  7  &  8  Geo.  4,  c.  71,  s.  2, 
cannot  be  paid  out  to  an  execution  creditor  in  a 
second  action  in  satisfaction  of  his  claim.  Fra nre 
v.  Campbell,  6  Jur.  105. 

In  Hands  of  AuetioBMr.]— After  yerdict. 


and  before  judgment  had  been  entered  up,  the 
defendant  sold  his  leaseholds  by  auction : — ^Held, 
that  under  1  k  2  Vict.  c.  110.  s.  12.  the  plaintiff^ 
could  not  levy  execution  on  the  purchase-money 
in  the  hands  of  the  auctioneer.  Broum  v.  Per- 
rott,  4  Beav.  585. 

Cheque— ]>rawB  hut  not  DeUTsrod.]— A  cheque 
of  the  accountant-general  in  fiivour  of  A.,  bat 
not  delivered  out,  is  not  his  property,  so  as  to  be 
liable  to  be  seized  by  the  sheriff.  Courtoy  v. 
Vincent,  15  Beav.  486 ;  21  L.  J.,  Ch.  291. 


Belivared  to  Debtor's  Solicitor,  and  by 


Satumad.] — A  judgment  having  been  en- 
tered up  against  a  party  to  whom  a  sum  standing 
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to  the  credit  of  the  caosc  had  been  ordered  to  be 
paid,  and  the  acoountant-general  having  drawn 
a  cheque  for  the  sum,  and  delivered  it  to  the 
attomej  of  the  debtor,  who  subsequenUy  re- 
turned it  to  the  accountant-general,  the  court,  on 
the  petition  of  the  judgment  creditor,  gave  the 
sheniE  liberty  to  take  the  cheque  under  a  fi.  fa. 
Watts  V.  JefferyeSj  3  Mac.  &  G.  422 ;  15  Jur. 
435. 

Policy  of  LumrAnce.] — A  policy  of  insurance, 
€ffected  by  the  debtor  on  his  own  life,  and  on 
which  annual  premiums  are  payable,  is  not  a 
security  for  money  which  the  sheriff  is  em- 
powered to  seize  and  sell  under  a  fieri  facias  by 
the  3  &  4  Vict.  c.  105,  a.  20,  or  the  16  k  17  Vict. 
€.  113  (Common  Law  Procedure  Act,  1853). 
Alleyne  v.  Darcy  (5  Jr.  Ch.  R.  55)  followed  in 
preference  to  Stohte  v.  dncan  (29  Beav.  637). 
Urgent'*  Policy,  7  L.  R.,  Ir.  66. 

d.  Ooods. 

i.  Of  Debtor, 

In  Pledge  or  Mortgage.] — Under  an  execution 
against  the  goods  of  A.,  the  sheriff  cannot  seize 
goods  which  he  has  deposited  with  another  per- 
son as  security  for  a  debt.  Ritgers  y.  JCennay, 
9  Q.  B.  592  ;  15  L.  J.,  Q.  B.  381  ;  11  Jur.  14. 

Property  held  by  way  of  lien  cannot  be  taken 
in  execution  under  a  fi.  fa.,  either  at  common  law 
or  under  1  &  2  Vict.  c.  110,  s.  12.  Legg  v.  Evans, 
6  M.  &  W.  36 ;  8  D.  P.  C.  177  ;  4  Jur.  197. 

Eoiband  and  Wii<^\— See  post,  col.  1548. 

ii.  Of  Other  Persons  in  Debtor's  Possession, 

With  Bight  of  Purchase.]— The  plaintiff  let  to 
D.  a  house  and  the  furniture  :  they  entered  into  a 
written  contract  whereby  the  plaintiff  agreed  to 
sell  the  house  and  furniture  to  D.,  the  purchase- 
money  to  be  paid  on  the  completion  of  a  good 
title  by  the  plaintiff.  Before  the  completion  of  a 
good  title  the  contract  was  rescinded  by  consent : 
— Held,  that,  under  this  contract,  the  furniture 
never  vested  in  D.  as  his  property,  and,  there- 
fore, could  not  be  taken  under  a  fi.  fa.  against 
him.    Lanyim  v.  Toogood,  13  M.  &  W.  27. 

Purchased  at  Puhlic  Auction  fur  Debtor's 
Beneiit.] — ^Wherc  goods  are  bonA  fide  sold  by 
public  auction,  and  the  seller  after  such  sale  is 
allowed  to  continue  in  possession,  they  cannot  be 
taken  in  execution  by  one  of  the  seller's  credi- 
tors, who  was  present  at  the  sale,  as  the  change 
of  possession  was  notorious,  and  there  being  a 
good  and  legal  consideration  to  support  it. 
Woodluim  V.  DeUdoeU,  3  Moore,'  11  ;  Gow,  35. 

Where  the  husband  of  the  plaintiffs  mother 
assigned  his  effects  to  trustees  for  the  benefit  of 
his  creditors,  and  absconded,  leaving  his  wife  in 
possession  of  his  house  and  goods,  and  notice  of 
such  assignment  was  advertised  in  the  news- 
papers, and  the  goods  were  afterwards  sold  by 
the  trustees  at  public  auction,  and  the  plaintiff 
purchased  them  in  order  to  accommodate  his 
mother,  and  paid  for  them  at  a  fair  valuation, 
and  removed  some,  but  left  the  greater  {lart  in 
her  possession : — Held,  that  such  purchase  by 
the  plaintiff  would  protect  the  goods  against  a 
judgment  afterwards  obtained,  and  execution 
levied  by  a  creditor  of  the  husband,  who  had 
notice  of  the  assignment  at  the  time  ;  although 
the  plaintiff  permitted  his  mother  to  continue  in 


possession  :  and  therefore  that  he  was  entitled 
to  recover  them  from  the  sheriff.  Leonard  v. 
Baker,  1  M.  &  8.  251. 

Of  Assignee  of  Debtor.]  —  Where  a  sheriff 
being  in  possession  under  a  fi.  fa.,  the  defendant 
executed  a  deed  of  assignment  for  a  vfduable 
consideration,  on  which  the  execution  was  with- 
drawn, and  the  assignee  continued  to  manage 
the  property,  but  allowed  the  defendant  to  con- 
tinue in  possession,  and  the  same  property  was 
afterwards  seized  under  an  execution,  at  the  suit 
of  another  creditor  : — Held,  that  it  was  pro- 
tected by  the  assignment,  although  the  defen- 
dant had  continued  in  the  visible  possession. 
Jezeph  V.  Ingram,  1  Moore,  189. 


Under  Bill  of  Sale.]— Where  the  bonA  fide 


assignee  of  a  bill  of  sale  executed  by  the  sheriff 
under  a  fi.  fa.  against  the  goods  of  A.  allowed 
the  latter  to  remain  in  the  possession  and  enjoy- 
ment of  the  goods  until  another  execution  was 
put  in,  and  the  same  effects  were  again  seized  | 
— Held,  that  the  first  execution  being  notorious, 
the  assignee  of  the  bill  of  sale  might  maintain 
trespass  against  the  sheriff,  and  that  an  absolute 
change  of  possession  was  not  necessary  to  give 
effect  to  the  bill  of  sale  against  creditors. 
Latimer  v.  Batsen,  7  D.  &  R.  106 ;  4  B.  &  C. 
652. 

Trover  for  various  articles  of  household  furni- 
ture, which  the  defendants  had  taken  in  execu- 
tion under  a  judgment  against  C,  and  which 
the  plaintiff  claimed  to  l^  entitled  to  under  a 
bill  of  sale  from  the  same  person.  The  plain- 
tiff proved  the  execution  of  the  bill  of  sale  for 
a  valuable  consideration,  and  the  seizing  of  the 
goods.  The  defendants'  case  was,  that  the  bill 
of  sale  was  fraudulent  and  void,  there  having 
been  no  change  of  possession  ;  but  -they  were 
not  prepared  to  prove  the  judgment  under  which 
they  had  taken  the  goods  in  execution  : — Held, 
that  without  this  they  could  not  impeach  the 
title  transferred  by  the  bill  of  sale,  and  the 
plaintiff  had  a  verdict.  Steel  v.  Broton,  1  Camp. 
512. 

See  also  Bills  of  Sale. 

On  Hire.l — If  a  party  has  goods  on  hire  for* a 
term,  and  the  sheriff  seizes  them  under  an  execu- 
tion against  such  party,  the  owner  of  the  good.s 
may  maintain  an  action  against  the  sheriff,  if  he 
sells  the  entire  property  of  such  goods  ;  but  to 
support  the  action  he  must  shew,  that,  as  soon  as 
the  goods  were  seized,  he  apprised  the  sheriff 
that  the  goods  were  lent  for  a  term  only,  in 
order  that  the  sheriff  might  kn6vv  that  he  had 
only  a  right  to  sell  the  qualified  property  that 
the  hirer  had  in  the  goods.  Dean  v.  Wliittaker, 
1  C.  &  P.  347. 

An  action  by  the  owner  of  goods,  let  for  an 
unexpired  term,  against  the  sheriff,  for  taking 
them  under  an  execution  against  the  party  who 
hired  them,  is  not  maintainable  if  it  appears 
that  the  sheriff  has  not  sold  ;  and  it  is  in  such  a 
case  the  duty  of  the  party  letting  to  give  notice 
to  the  sheriff  of  the  limited  natui*e  of  the  hirer's 
interest.    Duffil  v.  Spott iswoode,  3  C.  &  P.  435. 

A.  having  let  his  house  ready  furnished  to  B., 
cannot  maintain  an  action  against  the  sheriff  for 
taking  the  furniture  under  an  execution  against 
B.,  though  notice  was  given  that  the  goods 
longed  to  A.     Ward  v.  Maeanley,  4  T.  R. 
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And  see  Panton  t.  Bohart^  2  East,  88 ;  4  Esp. 
33. 

Where  goods  lent  on  hire  hare  been  wrong- 
fully taken  in  execution  by  the  sheriff,  under  a 
fi.  fa.,  the  owner  cannot  maintain  trover  against 
him,  he  not  having  the  right  of  possession  as 
well  as  the  right  of  property  at  the  time  of  the 
sale.    Pain  v.  Middlesex  (^Sherijf),  R.  ^  M.  99. 

In  Haadi  of  Executor.] — Goods  of  a  testator, 
in  the  hands  of  his  executor,  cannot  be  seized 
under  a  fi.  fa.  against  the  executor  in  his  own 
right.    Farr  v,  Netvnuin,  4  T.  R.  621. 

The  goods  of  a  testator  in  the  possession  of  his 
executor  were  taken,  and  sold  under  a  fi.  fa.,  on 
a  judgment  against  the  executor  for  a  debt  of 
his  own,  and  with  his  consent ;  the  property 
passed  by  such  execution,  notwithstanding  the 
plaintiff  in  the  tuition  against  the  executor  knew 
they  were  assets.  Whals  v.  Booth,  4  Dougl.  36  ; 
4  T.  R.  642. 

Where  the  goods  of  a  testator,  which  had 
long  remained  in  the  hands  of  his  executor, 
but  consistently  with  the  trusts  of  the  will, 
were  seized  by  the  sheriff  under  a  fi.  fa.,  on  a 
judgment  against  the  executor  in  his  own  right, 
the  sheriff  may  be  liable  to  an  action  ;  and  if 
the  defendant  in  the  execution  disputes  the 
seizure,  on  the  ground  that  the  goods  were  held 
by  him  as  executor  in  trust  for  others,  and  not 
in  his  own  right,  that  is  a  claim  by  a  person 
*'  not  being  the  party  against  whom  the  pro- 
cess issued,"  which  will  entitle  the  sheriff  to  an 
interpleader  rule  under  1  &  2  Will.  4,  c.  58,  s. 
6.  Ihiwick  V.  Laycocit,  1  G.  &  D.  632  ;  2  Q.  B. 
108  ;  6  Jur.  346. 


In   Hands  of  Agent  of  Ezecntor.] — 


When  an  executor  before  probate  by  his  agent 
takes  the  goods  and  carries  on  the  business  of  the 
deceased,  and  judgment  is  recoyeied  against  the 
agent  as  executor,  and  a  fi.  fa.  issues  there- 
under directing  the  sheriff  to  levy  on  the  goods 
of  the  deceased  in  his  hands  as  executor  of  the 
deceased  to  be  administered,  the  sheriff  is  not 
justified,  as  against  the  executor,  in  seizing 
goods  of  the  deceased  in  such  agent's  hands. 
Syltes  V.  Sykes,  5  L.  R.,  C.  P.  113  ;  39  L.  J.,  C.  P. 
179  ;  22  L.  T.  236  ;  18  W.  R.  561. 

In  ^  Hands  of  Sxeontrix   who   rabtoquontly 

Marriei.] — If  an  executrix  uses  the  goods  of  her 
testator  as  her  own,  and  afterwards  marries, 
and  then  treats  them  as  the  goods  of  her  hus- 
band, she  will  not  be  allowed  to  object  to  their 
being  taken  in  execution  for  her  husband's 
debt.     Quick  v.  Staines,  1  B.  &  P.  293  ;  2  Esp.  57. 

In  Hands  of  Administrator.] — Goods  of  an  in- 
testate taken  possession  of,  and  used  by  an  ad- 
ministrator in  the  house  of  the  intestate,  for 
three  months  after  the  death  of  the  intestate, 
cannot  be  taken  in  execution  for  the  adminis- 
trator's own  debt.  Oasltell  v.  Marshall,  1  M. 
k  Rob.  132. 

In  Trust  Settloment]— One  being  indebted, 
by  settlement  before  marriage,  in  consideration 
of  the  marriage,  and  of  his  wife's  portion,  which 
was  supposed  to  be  more  than  the  amount  of  his 
debts  at  that  time,  conveyed  all  his  real  estate, 
and  likewise  his  household  goods  (his  real  estate 
alone  not  being  thought  an  adequate  settlement), 
in  tnist  for  himself  for  his  life,  remainder  to  his 


wife  for  life,  remainder  to  his  first  and  other 
sons  in  strict  settlement.  Hie  lady  being  a  ward 
of  chancery,  the  settlement  was  approved  of  by 
the  master,  and  the  goods  enumerated  in  a 
schedule.  A.,  after  the  marriage,  continued  in 
possession  of  the  goods  ;  after  which  a  creditor, 
at  the  time  of  the  settlement,  having  obtained 
judgment,  took  them  in  execution  : — Held,  that 
the  settlement  was  good  against  creditors,  and 
the  trustees  entitl^  to  the  possession  of  the 
goods.     Cadoffan  v.  Kennet,  Cowp.  432. 

Huiband  and  Wifo.] — ^Where,  in  an  action 
upon  a  bond  given  by  the  wife  while  sole,  both 
husband  and  wife  were  outlawed,  her  separate 
gpods  are  property  liable  to  be  taken  in  execu- 
tion, although  the  outlawry  is  set  aside  as  to 
him.    Briscoe  v.  Kennedy,  2  Wils.  127. 

In  an  action  against  a  sheriff  for  taking  the 
goods  of  B.  under  a  fi.  fa.  : — Held,  that  A. 
having  assumed  his  name,  and  passed  for  his 
wife,  and  permitted  him  to  appear  to  be  the  owner 
of  the  furniture  of  the  house  in  which  they  both 
lived,  such  furniture  being  her  property  is  not 
liable  to  be  taken  in  execution  against  B.  Ed- 
wards V.  Bridges,  2  Stark.  396. 

Where,  by  a  settlement  executed  before  mar- 
riage, personal  property  was  conveyed  to  trustees, 
for  the  sole  and  separate  use  of  the  wife,  the 
trustees  having,  in  pursuance  of  the  trust,  paid 
over  a  portion  of  it  to  her,  with  which  she  pur- 
chased some  wearing  apparel  : — Held,  that  the 
groperty  in  the  wearing  apparel  vested  in  the 
usband,  and  that  it  might  be  taken  under  an 
execution  issued  against  him.  Cnme  v.  Bryce, 
7  M.  &  W.  183  ;  8  D.  P.  C.  884  ;  4  Jur.  1115. 

Where  a  sheriff,  under  a  fi.  fa.  against  A., 
seized  and  sold  the  furniture  in  his  house,  where 
he  lived  with  a  woman  to  whom  he  had  been 
married,  and  to  whom  the  goods  belonged 
before  marriage  : — Held,  that  the  woman,  luiv- 
ing  afterwards  discovered  that  the  marriage  was 
void,  might  maintain  trover  against  the  sheriff, 
and  recover  the  value  of  the  goods,  although  it 
exceeded  the  price  for  which  they  were  sold. 
Glasspoole  v.  Young,  9  B.  &  C.  696. 

In  Hands  of  Serrant.]— The  plaintiff  having 
purchased  a  public-house,  for  which  he  could  not 
himself  obtam  a  licence,  because  he  resided  in 
another  tavern,  put  B.,  an  insolvent  person,  into 
the  house  as  his  servant,  to  keep  it  for  him,  and 
supplied  him  with  money  to  pay  for  the  licence, 
which  was  granted  to  B. : — Held,  that  the  sheriff 
was  not  entitled  to  take,  under  an  execution 
against  B.,  the  plaintiiTs  liquors  and  chattels  in 
the  house  committed  to  B.'s  custody.  Dau>son 
V.  HWrf,  3  Taunt.  256. 

Mortgagoo  of  8hip.^— H  A.  lends  money  on 
the  security  of  a  ship,  and  takes  possession 
before  execution  executed  at  the  suit  of  B.» 
the  vessel  cannot  be  seized  under  B.'s  execution. 
Ladbrooke  v.  Criehett,  2  T.  R.  649. 

Sxooution  Debtor  holding  Goods  under  Void 
Deed.] — Where  a  person  against  whom  a  ^.  fa. 
was  taken  out  was  in  possession  of  goods  under 
a  deed  which  was  given  in  consideration  of  an 
antecedent  debt,  and  a  small  annuity  payable 
thenceforth,  the  sheriff  was  warranted  in  re- 
turning nulla  bona,  if  it  appeared  that  the 
memorial  of  such  annuity  was  not  registered 
according  to  17  Geo.  3,  c.  26,  s.  1,  for  in  that 
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case  the  deed  was  •beolutelj  void.    Crosiley  v. 
^rftwrf^Af,2T.  B.603. 

'»fVw>g<<>f  to  Person  with  whom  Behtor 
Lodged. J— A  sheriff  cannot  seize  under  a  fi.  fa. 
agaiztft  A.  a  horse  belonging  to  B.,  with  whom  he 
lodged,  although  the  only  evidence  of  ownership 
was,  that  the  horse  had  belonged  to  her  husband, 
and  that  after  his  death  she  had  kept  it,  but  had 
not  administered.  Oughton  t.  Sejfjfijigt,  1  B.  & 
Ad.  241. 


e.  PartAMnihip  Property. 

How  fur  Bight  of  Ezecution  extendi.] — An 
execution  creditor  seized  partnership  property 
under  a  fi.  fa.  against  one  of  the  partners.  After- 
wards a  joint  fiat  issued  against  the  firm.  The 
property  was  then  sold  without  prejudice  to 
the  rights  of  the  execution  creditor,  and  the  pro- 
ceeds received  by  the  assignees  of  the  bankrupts  : 
— Heldy  that  as  the  interest  applicable  to  the  exe- 
cution would  only  be  in  the  surplus  coming  to 
the  execution  debtor  after  the  payment  of  the 
partnership  debts,  and  must  depend  on  the  set- 
tlement of  accounts,  which  a  court  of  law  is  not 
competent  to  take,  the  execution  creditor  could 
not  maintain  an  action  for  money  had  and  re- 
ceived against  the  assignees.  Garhett  v.  Veale, 
D.  &  M.  458 ;  5  Q.  B.  408  ;  8  Jur.  335. 

Where  A.  and  B.  are  partners,  and  a  fi.  fa.  is 
issued  upon  a  judgment  recovered  against  A.,  and 
the  sheriff  thereupon  enters  and  takes  possession 
of  the  partnei-ship  property,  he  thereby  seizes  in 
execution  only  the  interest  of  such  partner  in  the 
goods,  and  he  can  only  sell  the  moiety  belonging 
to  it,  the  property  and  possession  of  the  other 
moiety  continuing  in  B.  Johmon  v.  Evans,!  M. 
&  G.  240  ;  7  Scott,  N.  R.  1035  ;  8  Jur.  340. 

The  interest  of  each  partner  is  his  share  of  the 
surplus,  subject  to  all  the  partnership  accounts, 
and  that  interest  only  is  liable  to  the  execution 
of  a  creditor.  Button  v.  Jforrison,  17  Ves.  193  ; 
1  Rose,  213. 

If,  on  an  execution  against  one  of  two  partners, 
the  partnership  goods  are  taken  and  sold,  the 
sheriff  is  to  pay  over  to  the  other  a  share  of  the 
produce,  proportioned  to  his  share  in  the  partner- 
ship effects.    JUddie  v.  Davidson,  2  Dougl.  650. 

A  fi.  fa.  having  issued  against  the  effects  of  the 
defendant,  who  was  jointly  concerned  in  a  manu- 
factory with  twenty-five  other  persons,  to  whom 
he  was  indebted  to  a  greater  amount  than  his 
whole  share,  and  the  sheriff  having  seized  the 
whole  of  the  partnership  property,  the  court  re- 
fused to  refer  it  to  the  prothonotary  to  inquire 
what  was  the  defendant's  interest  in  the  effects 
seized.     Chapman  v.  Koops,  3  B.  &  P.  289. 

A  separate  creditor  of  a  partner  has  no  right 
against  the  joint  property,  jnirther  than  the  sepa- 
rate interest  of  that  partner,  viz.,  his  share  upon 
a  division  of  the  surplus,  subject  to  the  accounts 
of  the  partnership  ;  therefore,  joint  property  of 
an  insolvent  partnership  taken  in  execution  for  a 
separate  debt  cannot  be  held  against  the  joint 
creditors.    Taylor  v.  Fields^  4  Ves.  396. 

liability  of  ShoriJK] — One  partner  cannot 
maintain  trover  against  the  sheriff  for  a  mere 
sale  of  his  share  of  the  partnership  property 
under  a  fi.  fa.  issued  against  the  other  partner  for 
a  separate  debt.  Mayhcto  v.  HerricJty  7  C.  B. 
229  ;  18  L.  J.,  C.  P.  179  ;  13  Jur.  1078. 


Pontion  of  Solvent  Partners. ]— The  right  of 
the  solvent  partner  to  sell  the  property  of  the- 
partnership  after  the  bankruptcy  of  his  copart* 
ner  is  personal  to  himself,  and  cannot  be  trans> 
ferred  ;  therefore  he  cannot,  by  suffering  a  fi.  fa. 
to  be  executed  against  him,  authorize  the  sheriff' 
to  dispose  of  the  partnership  property.  IVaser  v.. 
Kersiawy  2  Kay  &  J.  496  ;  25  L.  J.,  Ch.  446  ;  2: 
Jur.,  N.  8. 880. 

The  purchase  by  solvent  partners  of  the  share 
of  a  partner  under  an  execution  issued  against 
him,  in  order  to  be  valid,  must  be  made  under 
circumstances  beyond  suspicion.  I¥rreiM  v.. 
Johnson,  3  Sm.  &  G.  419  ;  3  Jur.,  N.  S.  975. 

If  a  fi.  fa.  issue  against  one  of  several  partners^ 
the  court  will  not,  at  the  request  of  the  partner^ 
ship  creditors,  give  the  sheriff  time  to  return  the: 
writ,  until  an  account  can  be  taken  of  the: 
several  claims  upon  the  partnership  property^ 
Farker  v.  Pistor,  3  B.  &  P.  288. 

f.  Qrowing*  Oropa. 

Bight  of  Sheriff  to — ^Aa  against  Landlord.] — 

Growing  crops  of  a  tenant  having  been  seized 
under  a  fia.  fa.,  a  writ  of  habere  facias  posses- 
sionem was  subsequently  delivered  to  the  sheriff 
in  an  ejectment,  at  the  suit  of  the  landlord, 
foimded  on  a  demise  made  long  before  the 
issuing  of  the  fi.  fa. : — Held,  that  the  sheriff  waa 
not  bound  to  sell  the  growing  crops  under  the  fi. 
fa.,  as  they  could  not  be  legaUy  considered  as  be* 
longing  to  the  tenant,  the  latter  being  a  tres* 
(Nisser  from  the  day  of  the  demise  laid  in  the  de- 
claration of  ejectment.  Hodgson  v.  Oasroigne,. 
5  B.  &  A.  88. 


As  against  Yendeo    of  Debtor.] — The- 


vendee  of  a  growing  crop  of  grass,  who  is  in 
possession  of  the  field  for  the  purpose  of 
making  it  into  hay,  may  maintain  trespass, 
against  a  sheriff,  if,  when  cut,  the  close  is 
entered,  and  part  of  the  grass  carried  away  by 
a  person  who  has  purchased  the  grass  of  the 
bailiff  of  the  sheriff,  who  had  seized  and  sold 
it  under  a  fi.  ^  against  the  original  yendor, 
where  the  person  actually  entering  claims  under 
the  sale  of  the  sheriffs  bailiff,  and  carries  off 
the  crop  by  his  authority.  Ibmpkinson  t.  jBi«- 
seU,  9  Price..  287  ;  6  East,  602. 

8.,  by  deed,  assigned  to  the  plaintiff  his  crops  of 
grain  upon  his  farm  as  security  for  money  lent^ 
By  the  deed  it  was  declared  and  agreed  that  it 
should  be  lawful  for  the  plaintiff  at  any  time  to* 
seize  and  take  possession  of  the  crops  and  other 
effects  thereby  CArgained  and  sold,  and  all  such 
crops  and  other  effects  which  should  or  might 
from  time  to  time  be  substituted  in  lieu  of  the 
crops  assigned,  or  which  should  from  time  to 
time  be  found  on  or  about  the  farm,  and  the 
same  to  sell  and  dispose  of,  and  out  of  the  pro> 
ceeds  to  pay  all  costs  and  retain  all  moneys  due  ta 
the  plaintiff.  On  the  21st  of  February,  1849,  a 
sum  of  1,297/.  18*.  7d,  being  due  to  him,  tha 
plaintiff  seized  and  took  possession  of  some 
crops  of  grain  growing  on  the  farm,  and  which 
had  been  sown  by  8.  subsequently  to  the  execu- 
tion of  the  indenture.  In  Trinity  term,  1848,  the 
defendant  recovered  a  judgment  against  S.,  and 
on  the  22nd  of  February,  1849,  a  fi.  fa.,  indorsed 
to  levy  310/.  I9s.  3rf.,  was  issued  on  such  judgment,, 
and  delivered  to  the  sheriff  for  execution,  who  on 
the  same  day  seized  the  said  crops.  On  the  8th  of 
March,  1849,  8.  i>etitioned  the  Insolvent  Debtor* 


1551 


EXECUTION— Fim  Facias. 


1552 


CJourt,  under  7  &  8  Vict.  c.  96.  The  official  as- 
signee, in  the  first  instance,  claimed  the  crops,  and 
A  bill  was  filed  by  him  in  the  Court  of  Chancery 
to  restrain  tiie  plaintiiE  from  selling  them, 
^hich  bill  was  dismissed  upon  terms  agreed  on 
between  ^e  plaintiff  and  the  assignee,  and  the 
jissignee  and  the  latter  then  abandoned  all  claim 
to  the  crops.  The  sheriff  afterwards  sold  the 
crops  for  294/.,  which  came  to  the  hands  of  the 
<l(^endant ;  and  the  plaintiff  having  sued  the  de- 
fendant for  the  same : — Held,  fint,  that  sup- 
posing the  debtor  had  not  petitioned  the  Insolvent 
Debtors  Court  the  plaintiff  had  a  right  to  re- 
cover, for  though  the  power  to  seize  future  crops 
would,  if  unexecuted,  have  been  of  no  avail 
jigainst  the  defendant's  execution,  since  it  gave 
no  1^1  or  equitable  title  to  any  specific  crops, 
jet  when  the  power  was  executed  to  the  extent 
of  the  plaintiffs  taking  possession  of  the  then 
growing  crops,  he  was  in  the  same  situation  as  if 
the  defendant  himself  had  delivered  them  to  him, 
and  consequently  his  title  would  prevail  against 
that  of  the  defendant  Gmgrete  v.  Bcetts,  10 
Ex.  298  ;  2  C.  L.  R.  1253 ;  23  L.  J.,  Ex.  293  ; 
18  Jut.  656. 

Held,  secondly,  that  the  circumstance  of 
the  defendant  having  petitioned  the  Insolvent 
Debtors  Court  subsequently  to  the  seizure,  and 
before  the  sale  of  the  crops,  did  not  affect  the 
plaintiffs  right,  since  the  meaning  of  the  7  &  8 
Vict  c.  96,  s.  21,  was,  that  no  creditor  under  a 
bill  of  sale  not  completely  executed  before  the 
X)etition  shall  avail  himself  of  it  to  the  prejudice 
of  the  general  body  of  creditors,  and  therefore, 
although  this  bill  of  sale  was  inoperative  as 
Against  the  assignee,  yet  as  he  abandoned  his 
chiim  it  was  valid  as  against  the  defendant.    lb. 


6.  Landlobd's  Claim  fob  Rent. 

PotiUon  of  Landlord  aftor  Seiiure  by  Shoriff.] 
— The  8  Ann.  c.  14,  s.  1,  makes  it  unlawful  to 
remove  goods  taken  in  execution,  without  paying 
one  year*s  arrear  of  rent  to  the  landlord,  but  it 
does  not  invalidate  the  execution  itsell  Whar- 
ton V.  Kaylor,  6  D.  &  L.  136  ;  12  Q.  B.  673  ;  17 
L.  J.,  Q.  B.  278  ;  12  Jur.  894. 

Goods  therefore,  so  taken,  are  in  custodier  legis, 
and  cannot  be  distrained  on  by  the  landlord  for 
the  year's  rent ;  and  they  are  equally  in  custodid 
legis  for  this  purpose,  whether  they  are  in  the 
hands  of  the  sheriff  or  of  his  vendee.    lb. 

The  landlord  of  premises,  on  which  goods  have 
been  seized  <mder  an  extent  in  aid,  is  not  en- 
titled to  call  on  the  sheriff  to  pay  a  year's  rent 
<lue  before  the  teste  of  the  writ.  Aese  v.  Df  Catur, 
2  Price,  17. 

To  what  Tonaneies  8  Ann.  o.  14,  applies.] — 
The  8  Ann.  c.  14,  s.  1,  only  applies  to  subsisting 
tenancies ;  and  the  sheriff  is  not  liable  for  re- 
moving goods  taken  in  execution  without  first 
paying  to  the  landlord  a  year's  rent,  where  the 
tenancy  has  determined  before  the  seizure, 
though  within  six  months  of  it  Coje  v.  Leigh,  9 
L.  R.,  Q.  B.  333  ;  43  L.  J.,  Q.  B.  123 ;  30  L.  T. 
494  ;  22  W.  R.  730. 

The  8  Ann.  c.  14,  s.  1,  is  not  limited  to  the 
case  of  an  original  demise  of  entire  premises,  bat 
applies  to  a  sub-lessee,  and  to  goods  taken  in 
execution  in  apartments  being  part  and  parcel 
of  the  messuage.  Thnrgood  v.  llic)iard«on,  6 
M.  &  P.  270 ;  7  Bing.  428  ;  4  C.  &  P.  481. 


]>oat  not  Apply,  nnloM  Creditor  dainu 

advoroely  to  Landlord.  J — The  statute  applies 
only  to  cases  where  the  judgment  creditor  claims 
adversely  to  the  landlord,  and  not  where  the 
execution  is  sued  out  at  the  instance  of  the  land- 
lord himself.  Taylor  v.  Lanyon,  4  M.  &  P.  316  ; 
6  Bing.  536. 

For  what  Bent  Landlord  ean  Claim.] — The 
sheriff  is  not  bound  to  allow  to  the  landlord  a 
year's  rent,  where,  under  the  circumstances,  it 
must  be  taken  to  have  ceased  at  the  time  of  the 
execution.     Hodgson  v.  Gascoigncy  5  B.  &  A.  88. 

The  landlord  of  premises,  upon  which  the 
goods  of  his  tenant  are  taken  in  execution,  can 
only  claim  from  the  party  issuing  the  execution 
the  rent  due  at  the  time  of  taking  the  goods,  and 
not  that  which  accrues  after  the  taking,  and 
during  the  continuance  of  the  sheriff  in  posses- 
sion.   Hoskins  V.  Knight,  1  M.  &  S.  245. 

As  aealnst  an  execution  creditor,  a  landlord  is 
entitled  to  a  full  year's  rent,  although  he  has 
been  used  to  remit  some  portion  of  it  to  his 
tenant.  Williams  v.  Lewsey,  8  Bing.  28  ;  1  M. 
&  Scott,  92. 

A  sheriff  who  takes  com  in  the  blade  under  a 
fi.  fa.,  and  sells  it  before  the  rent  is  due,  is  not 
liable  to  accoimt  to  the  landlord  of  the  defen- 
dant for  rent  accruing  subsequently  to  the  levy 
and  sale,  although  he  has  given  notice,  and 
though  the  com  be  not  removed  from  the  pre- 
mises until  long  afterwards.  GtciUiam  v.  Barktr, 
1  Price,  274. 

Where  goods  seized  under  an  extent  had  been 
kept  by  the  sheriff's  officer  on  the  premises^ 
pending  a  reference  of  the  prosecutor's  claim, 
during  which  a  sum  of  money  accrued  due  to 
the  landlord  for  rent :  the  court  refused  to  inter- 
fere in  his  behalf,  to  order  the  rent  to  be  paid  to 
him  out  of  the  produce  of  the  sale,  because  he 
might  bring  an  action  for  use  and  occupation 
against  the  tenant,  or  an  action  against  the 
officer.    Ji^jg  V.  Hill,  6  Price,  19. 

In  order  to  maintain  the  action,  it  must 
appear  that  the  premises  were  held  at  a  rent 
certain.  Eiselcy  v.  Ifyle,  11  M.  &  W.  16;  12 
L.  J.,  Ex.  322. 

By  a  memorandum  signed  31st  January,  1840, 
by  B.  and  J.,  J.  agreed  to  become  the  tenant  of 
a  farm  G.  at  the  cnstomary  time  of  entry,  under 
the  following  conditions,  viz.,  that  2602.  annual 
rent  should  be  paid  at  the  usual  time  for  the 
house,  premises  and  lands,  as  agreed  upon  ;  and 
B.  agreed  to  lay  out  in  improvements  and  altera- 
tions of  the  farm-house  and  new  sheds  a  sum  not 
exceeding  2002.,  with  the  understanding  that 
spars  for  rafters  should  be  found  from  the  estate  ; 
cartage  for  all  materials,  except  stones  for  walls, 
to  be  done  or  found  by  J.  It  was  proved,  that 
,  the  usual  time  of  entry  on  the  neighbouring 
farms  was  on  the  12th  May ;  and  that  the  rents 
'  of  the  estate  of  which  the  farm  of  G.  was  a  part 
,  were  reserved  payable  at  Michaelmas.  The  audit 
day  being  in  January',  J.  enteretl  on  the  farm  in 
the  spring  of  1840,  and  continued  in  possession 
until  1842.  In  May,  1843,  he  was  in  arrear  for 
rent  to  the  extent  of  160Z.,  and,  on  being  pressed 
by  his  landlord,  executed  a  warrant  of  attorney 
for  420/.,  the  amount  of  the  arrears,  and  of  the 
year's  rent ;  the  understanding  being,  that  a  fi. 
fa.  was  to  be  delivered  to  the  sherSf  upon  a 
judgment  to  be  entered  up  ;  but  that  it  was  not 
to  be  executed  unless  the  writs  of  other  creditors 
were  sent  to  the  sheriff.    In  October,  1842,  J. 
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was  again  applied  to  for  another  year's  rent,  at 
which  time  he  paid  a  portion  of  it,  promising  to 
pay  the  residae  before  Christmas.  In  November, 
the  sheriff,  who  had  received  writs  from  other 
persons  against  the  property  of  J.,  executed  the 
ii.  f& : — Held,  that  these  facts  warranted  the 
.jury  in  finding  that  a  yearns  rent  became  dae  at 
Michaelmas.  Gore  v.  Lloyd,  12  M.  &  W.  463  ; 
13  L.  J.,  Bx.  366. 

How  Sot  Out  in  Sheriff's  Betum.^ — 

A  landlord  is  entitled,  as  against  the  execution 
creditor,  only  to  rent  due  at  the  time  of  the 
seizure.  But,  if  the  sheriff  returns  that  he  has  paid 
so  much  for  rent  due  for  the  premises,  the  ooturt 
will  intend  that  the  payment  was  for  rent  due 
at  the  time  of  the  seisure ;  and  it  is  no  objection 
to  the  return,  that  it  does  not  expressly  state 
that  the  rent  was  due  at  the  time  of  the  seizure. 
HeifHolds  V.  Barford,  7  M.  &  G.  449 ;  8  Scott, 
N.  R.233;  2  D.  &  L.  327. 


WkoB  Payable  in  AdTanee.]— A  claim 


may  be  supported  by  a  landlord  in  an  action 
against  a  sheriff  for  removing  goods  seized  under 
a  fi.  fa.  for  forehand  rent,  or  rent  stipulated  by 
the  lease  to  be  paid  in  advance,  as  being  rent 
due  at  the  time  of  the  seizure  within  the  statute 
of  Anne.    Harriion  v.  Barry,  7  Price,  600. 

A.  being  indebted  to  B.,  and  C.  being  his 
surety,  A.  conveyed  certain  premises  by  way  of 
mortgage  to  C.  to  indemnify  him,  and  attorned 
as  tenant  to  C,  at  a  rent  of  501,  a  year,  payable 
in  advance.  The  goods  of  A.  having  been  seized 
under  a  fi.  fa.  .—Held,  that  by  8  Ann.  c.  14,  s.  1, 
C.  was  entitled  to  payment  of  this  rent  as 
against  the  execution  creditor.  Yates  v.  Bat- 
Udge,  5  H.  &  N.  249  ;  29  L.  J.,  Ex.  117. 

Improper  Sale  of  Chiods  by  Sherifll] — 


Where  the  owner  of  a  cotton  factory  on  the 
15th  November,  1815,  demised  the  same  together 
with  its  machineiy  for  seven  years  and  two 
months,  reserving  for  the  first  year  and  two 
months  a  rent  of  1,600/.,  payable  on  the  day 
after  the  date  of  the  indenture,  and  for  the  rest 
of  the  term  a  yearly  rent  of  350/.,  payable  in 
advance :  and  the  indenture  contained  a  clause 
of  entry  and  distress  in  case  of  non-payment  of 
rent ;  a  covenant  to  use  the  machineiy  upon  the 
premises  only,  and  not  elsewhere ;  and  a  proviso, 
that  when  and  as  soon  as  the  rents  by  the  lease 
reserved  to  be  payable  for  the  first  year  and  two 
months  of  the  term  should  have  been  paid  and 
discharged,  and  all  other  covenants,  clauses,  and 
agreements  therein  contained,  on  the  lessees* 
part  and  behalf,  having  also  been  fulfilled  and 
performed,  the  lessees  should  become  absolutely 
entitled  to  the  machinery  comprised  in  a  certain 
schedule,  as  their  own  goods  and  chattels,  abso- 
lutely for  ever.  But  the  agreement  was,  that  the 
tenants  should  purchase  the  machiney  from  the 
landlord  for  2,600/.,  of  which  1,250/.  were  to  be 
paid  down  before  the  execution  of  the  lease,  and 
the  remaining  1,250/.  to  be  paid  with  the  first 
year's  rent ;  and  the  latter  sum  was  inserted  in 
the  lease  as  an  increased  rent  for  the  first  year 
and  two  months ;  and  the  tenants  committed 
acts  of  bankruptcy  prior  to  the  28th  of  June, 
1821,  upon  which  a  commission  issued  on  the 
14th  July,  and  the  assignment  was  executed  on 
the  8th  September  following  ;  and  the  sheriff  had 
levied  an  execution  at  the  suit  of  a  creditor,  on 
the  28th  June,  under  which  his  bailiff  took  poases- 


sion  ;  and  notice  of  the  bankruptcy  and  commis- 
sion was  given  to  the  bailiff  in  August ;  and  all 
the  preceding  rents  had  been  paid,  and  the  land- 
lord required  the  sheriff  to  pay  him  tha  rent  in 
arrear,  being  less  than  a  year's  rent,  before  the 
goods  should  be  removed :  but  the  sheriff,  not- 
withstanding, on  the  19th,  20th,  and  21st  Sep- 
tember, sold  all  the  machinery  and  effects  on  the 
premises,  out  of  which  he  paid  the  execution 
creditor  his  debt,  and  retained  the  amount  of 
the  rent  due  :— Held,  in  an  action  on  8  Ann.  c. 
14,  brought  by  the  landlord  against  the  sheriff, 
that  the  machineiy  was  the  absolute  property  of 
the  tenants;  that  the  landlord  had  a  right 
to  distrain  on  it ;  that  he  had  been  disap- 
pointed of  his  rent  by  the  sheriff's  acts,  and 
was  therefore  entitled  to  recover  against  him  the 
rent  in  arrear ;  although  the  sheriff  might  have 
been  also  liable  to  an  action  at  the  suit  of  the 
assignees.  Duck  v.  Braddyll,  M^Clel.  217 ;  13 
Price,  455. 


What  Dednetiona  ean  be  made  fh>m.]- 


In  an  agreement  for  assigning  a  lease  for  a  sum 
of  money  to  be  paid  on  or  before  a  distant  day, 
the  lessee  agreed  to  make  some  iterations  on  the 
premises  which  his  assignee  was  to  occupy,  pay- 
ing, until  the  completion  of  the  assignment,  at 
the  rate  of  100/.  per  year  in  half-yearly  pay- 
ments. The  lessee  afterwards  agreed  to  allow 
12/.  for  some  of  the  alterations  he  ought  to  have 
made ;  the  rest  was  never  completed,  and  the 
assignee  paid  in  advance  10/. : — Held,  that  the 
sheriff  levying  on  the  goods  of  the  assignee 
under  a  fi.  fa.,  was  bound  to  pay  over  to  the 
lessee  half  a  year's  rent  due  ;  and  that  the  12/. 
and  10/.  were  in  part  payment  of  rent,  as  they 
were  intended  to  be  allowed  out  of  the  first  pay- 
ment due  by  the  assignee  to  the  lessee.  Saunders 
V.  Jfusgrare,  6  B.  &  G.  524  ;  9  D.  &  R.  549. 

Hotiee — ^To  be  given  to  Sheriff.] — Semble,  that 
a  sheriff  is  not  bound  to  find  out  what  rent  is 
due  to  a  landlord,  and  pay  it  him,  unless  the 
landlord  gives  him  notice.  Smith  v.  Bussell,  3 
Taunt.  400. 

A  notice  to  a  sheriff,  stating  that  the  rent  was 
due  to  B.  and  the  mortgagees  of  his  estate,  and 
signed  by  a  person  who  was  not  the  receiver 
appointed  by  the  mortgage  deed,  is  sufficient. 
Cotyer  v.  Sj^er,  4  Moore,  473  ;  2  B.  &  B.  67. 


Within  what  Time.]— Under  8  Ann.  c. 


14,  the  sheriff  is  bound  to  retain  one  year's  rent 
out  of  the  proceeds  of  a  tenant's  goods  taken  in 
execution,  provided  he  has  notice  of  the  land- 
lord's claim,  at  any  time  while  the  goods  or  the 
proceeds  remain  in  his  hands ;  and  the  court 
ordered  such  rent  to  be  paid  to  the  landlord  out 
of  the  proceeds,  though  notice  was  not  given  to 
the  sheriff  until  after  the  removal  of  the  goods 
from  the  premises.  Arnitty,  Garnett,  3  B.  &  A. 
440. 

GkKxls  having  been  taken  in  execution,  the 
landlord,  after  the  sale,  but  before  the  removal 
of  the  goods,  gave  notice  to  the  sheriff  that  rent 
was  due  to  him  : — Held,  that  an  order  on  the 
sheriff  to  pay  the  rent  out  of  the  proceeds  in  his 
hands  was  properly  made.  Yates  v.  Batledge, 
5  H.  &  N.  249  ;  29  L.  J.,  Ex.  17. 


Sheriff  aware  that  Bent  is  Due.]— If  a 


sheriff,  knowing  that  rent  is  due  to  the  landlord, 
proceeds  to  sell  the  tenant's  goods  under  a  fi.  fa., 
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without  retaining  a  year's  rent,  he  is  liable  to 
the  landlord  for  it,  idthough  no  specific  notice 
has  been  given  him  by  the  landlord  that  soch 
rent  is  due  to  him.  Andrews  ▼.  Dixon^  3  B.  & 
A.  645. 

Allegation  of;  in   Pleading  in   Aetion 

against  Sheriit]— The  want  of  an  allegation  in 
a  declaration,  that  the  sherifi  had  notice  of  rent 
due,  is  not  the  subject  of  a  motion  for  a  new 
trial,  but  should  be  moved  in  arrest  of  judgment. 
La-ne  v.  Crockett^  7  Price,  566. 

An  allegation  in  a  declaration  of  '^  the  defen- 
dant well  knowing  the  premises,"  in  an  action 
by  the  landlord  against  tne  sheriff,  for  removing 
goods  taken  in  execution  without  pajring  him  a 
year's  rent,  will,  after  verdict,  cure  the  omission 
of  an  averment  that  the  defendant  had  notice  of 
i-ent  being  in  arrear.    Ih. 

Duty  of  Sheriff  at  to.]— It  is  the  duty  of  the 
sheriff  to  levy  for  the  rent  in  the  first  instance, 
and  then  for  the  execution ;  and  he  must  retain 
a  sufficient  sum  to  satisfy  such  rent,  before  he 
removes  any  of  the  goods  from  off  the  premises. 
Cohjer  v.  Speer,  4  Moore,  473  ;  2  B.  &  B.  67. 

The  shenff  is  not  bound  to  levy  under  a  fi.  fa. 
whatever  the  value  of  the  goods  may  be,  unless 
the  execution  creditor  (having  notice)  first  satis- 
fies the  landlord's  rent.  Cocker  r.  MutgravCj  9 
Q.  B.  223  ;  15  L.  J.,  Q.  B.  365  ;  10  Jur.  922. 

Where  the  sheriff  seised  the  goods  of  A.  under 
an  execution  against  the  goods  of  B.,  and  after 
the  making  of  an  interpleader  order,  and  before 
the  trial  of  the  issue,  paid  the  landlord  a  quarter's 
rent  out  of  the  proceeds  of  the  goods : — Held, 
that  the  sheriff  was  bound  to  pay  over  the  amount 
of  the  quarter's  rent,  as  well  as  the  rest  of  the 
proceeds  of  the  sale,  to  A.,  after  the  decision  of 
the  issue  in  his  fevour.  White  v.  Binstead^  13 
C.  B.  304  ;  22  L.  J.,  C.  P.  115  ;  17  Jur.  394. 

Where  a  sheriff  has  realized  the  amount  of  an 
execution  on  a  fi.  fa.  he  cannot  justify  the  reten* 
tion  of  the  money  on  the  ground  that  the  land- 
lord has  made  a  claim  to  the  whole  of  it  for  rent, 
which  claim  he  has  not  yet  been  enabled  to  prove 
the  truth  of ;  and  upon  a  return  to  the  writ 
setting  forth  such  facts  an  attachment  will  issue. 
Hall  V.  Baddm,  7  L.  T.  721. 

Where  the  sheriff  executes  a  fi.  fa.,  and  he  re- 
ceives notice  of  a  year's  rent  being  due,  and  the 
goods  on  the  premises  are  not  sufficient  to  satisfy 
a  year's  rent,  he  must  withdraw  ;  and,  if  he  sells, 
the  court  will  not  stay  proceedings  in  an  action 
against  him  on  8  Ann.  c.  14,  s.  1,  on  paying  over 
the  proceeds  of  the  sale.  Foster  v.  Hilton,  1  D. 
P.  C.  35. 

Bankmptey  of  Ezeention  Debtor—- Power  of 
Sheriff  to  dednet  from   Proeeedi  of  Sale.] — 

Where  a  sheriff,  having  seized  and  sold  the  goods 
of  a  trader  under  a  writ  of  fi.  fa.,  in  respect  of  a 
judgment  for  a  sum  exceeding  20/.,  paid  one 
quarter's  rent  due  to  the  landlord  of  the  trader's 
premises,  in  obedience  to  a  demand  made  at  the 
time  of  sale,  and  within  fourteen  days  from  the 
date  of  sale  received  notice  of  the  trader's  having 
been  adjudicated  a  bankrupt  on  foot  of  the  levy : 
— Held,  that  the  sheriff  was  entitled  to  deduct 
from  the  produce  of  the  sale  the  amount  of  rent 
so  paid  by  him.  JPCurthy,  In  re,  7  L.  R.,  Ir. 
473— C.  A. 

Aetion  against  Sheriff  for  Bemoving  Goods 


befdre  Satisfying.]  —  In  an  action  against  a 
sheriff  for  removing  goods  without  paying  a 
year's  rent  due  to  the  landlord,  it  is  no  ground 
for  arresting  the  judgment,  that  the  declaration 
does  not  shew  upon  whose  goods  the  levy  was 
made,  if  it  appears  they  were  on  the  demised 
premises.  Ihrgter  v.  Oioksonj  1  G.  &  D.  58  ;  1 
Q  B.  419  ;  5  Jur.  1083. 

The  8  Ann.  c.  14,  s.  1,  does  not  apply,  unless 
the  goods  are  actually  removed  from  the  pre- 
mises. White  V.  BiMtead,  13  C.  B.  304;  22 
L.J.,  C.  P.  115;  17  Jur.  394. 

A  landlord  having  distrained  for  rent,  was  in- 
duced to  withdraw  the  distress  by  the  tenant's 
assurance  (which  was  fiklse)  that  a  particular 
debt  had  been  satisfied.  The  creditor  having  pro* 
ceeded  to  judgment  and  execution,  the  teojurt's 
goods  were  seized  by  the  sheriff: — Held^  that  the 
landlord  was  entitled  to  a  year's  rent  under  8 
Ann.  c.  14,  s.  1.  Wollatton  v.  m^igord,  15  C.  B. 
278. 

In  an  action  by  a  landlord  against  the  sheriff, 
the  court  refused  to  allow  the  proceeds  of  the  sale 
to  be  paid  into  conrt  with  the  costs  of  the  action, 
though  it  was  sworn  that  the  sale  was  regularly 
conducted.  Groomhridge  v.  Fletcher,  2  D.  P.  C. 
363. 

A  sheriff  is  not  liable  to  the  landlord  in  an 
action  under  8  Ann.  c.  14,  s.  1,  unless  there  is  an 
actual  removal  of  the  goods  from  the  premises  ; 
the  mere  execution  of  a  bill  of  sale  not  being  equi- 
valent to  a  removal.  Smallwan  v.  Poliard,  7 
Scott,  N.  R.  911 ;  1  D.  &  L.  901 ;  6  M.  &  0. 1001 ; 
13  L.  J.,  0.  P.  116  ;  8  Jur.  246. 

An  action  for  money  had  and  received  cannot 
be  maintained  by  a  landlord,  to  recover  the  amount 
of  a  year's  rent  against  the  sheriff,  who  has  sold 
his  tenant's  goods  under  an  execution.  Green  v. 
Attgtm,  3  Camp.  260. 

A  sheriff  seized  goods  upon  lands  leased  to  a 
tenant,  sold  the  same  for  less  than  a  year's  rent, 
and  permitted  them  to  be  removed  without  pay- 
ing tne  landlord  the  year's  rent,  which  was  due. 
The  latter  brought  an  action  against  the  sheriff 
for  such  a  removal,  and  the  court  refused,  on 
payment  into  court  of  the  sum  which  the  goods 
produced,  to  stay  the  proceedings  until  the  plain- 
tiff undertook  to  pay  the  costs  of  the  suit  m  the 
event  of  his  not  recovering  more  than  the  sum 
paid  into  court.  Oalvert  v.  Joliffc,  2  B.  &  Ad. 
418. 

When  Sheriff's  Offioer  has  given  Under- 
taking to  Pay.]— If,  upon  the  goods  of  a  tenant 
being  taken  in  execution,  an  agent  of  the  landlord 
takes  from  the  sheriff's  officers  an  undertaking 
for  a  year's  rent,  and  then  consents  to  the  goods 
being  sold,  the  landlord  cannot  afterwards  main- 
tain an  action  against  the  sheriff  for  not  paying 
a  year's  rent  on  making  the  levy  ;  although  the 
rent  is  not  paid  according  to  the  undertaking, 
and  although  the  undertaking  should  be  void 
under  the  Statute  of  Frauds,  for  not  stating 
any  consideration.  Botherey  v.  Wood,  3  Camp. 
24. 

After  Kotice.] — A  sheriff  who  seizes  goods 

under  a  fi.  fa.,  and,  after  notice  that  rent  is  due 
to  the  landlord,  removes  the  goods  without  such 
rent  having  been  tirst  paid,  is  liable  for  such  re- 
moval under  8  Ann.  c.  14,  s.  1,  to  an  action  by 
the  landlord.  Biselcy  v.  Bylc,  11  M.  &  W.  16  ; 
12  L.  J.,  Ex.  322. 

Wliere  the  landlord  has  a  claim  for  rent,  and 
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fs^vGB  notice  in  proper  timei  the  sheriff  ought  to 
pay  him,  otherwise  the  court  will  make  the 
sheriff  pay  the  costs  of  appearing.  Clarke  v. 
Lord,  2  D.  P.  C.  65. 

II  the  sheriff  levies  on  and  removes  goods 
which  are  not  the  property  of  the  judgment 
debtor,  and  has  notice  of  rent  due  before  re- 
moval, he  is  liable  to  the  landlord  under  8  Ann. 
c.  14,  s.  1,  although  he  has  paid  over  the  whole 
proceeds  of  the  levy  to  the  owner  of  the  goods. 
Forgter  v.  Cookson,  1  G.  &  D.  58  ;  1  Q.  B.  419  ; 
5  Jur.  1083. 


SvffleiAiiey  of  Pleading  in.] — ^A  count 


was  framed  upon  8  Ann  c.  14,  s.  1,  for  seizing 
the  goods  of  a  tenant  in  execution,  without  leav- 
ing enough  to  pay  the  landlord  a  year*s  rent, 
then  due,  and  of  which  arrear  the  defendant  had 
notice,  and  stated,  that  the  defendant  took  the 
goods  of  T.,  the  tenant  of  the  plaintiff,  under  a 
fi.  fa.  issued  against  T.  at  the  suit  of  B.  This 
was  not  traversed  by  the  pleas,  and  no  other 
execution  appeared  : — ^Held,  that  the  connexion 
of  the  party,  who  was  shewn  to  have  seized  the 
goods,  with  the  defendant  sufficiently  appeared, 
without  producing  any  warrant  from  the  defen- 
dant to  that  party.  Jteed  v.  Thayt9,  6  M.  &  W. 
412  ;  8  D.  P.  C.  410. 

A  second  count  was  in  trover  for  seizing  the 
same  goods.  The  plaintiff  put  in  a  bill  of  sale 
of  them,  which  had  been  delivered  to  him  by 
his  tenant,  before  any  rent  was  due.  The  tenant 
had  remained  in  possession,  as  before.  The  jury 
found  the  bill  of  sale  fraudulent : — Held,  that 
although  the  bill  of  sale  might  be  valid  against 
the  plaintiff  as  a  party  to  it,  though  void  as  to 
other  creditors,  the  plaintiff  was  not  prevented 
from  recovering  on  the  first  count,  that  being 
distinct  from  the  second.    lb. 

In  an  action  against  a  sheriff  for  removing 
goods  seized  by  him  under  a  fl.  fa.  without  pay- 
ing the  rent,  after  notice  of  its  being  due,  no 
averment  of  notice  to  the  execution  ^editor  is 
necessary.  Rueley  v.  Ryle,  11  M.  &  W.  16  j  12 
L.  J.,  Ex.  322. 

Nor  need  it  be  alleged  that  the  goods  re- 
moved were  goods  chargeable  by  law  with  a  dis- 
tress.   Ih, 

A  declaration  against  the  sheriff  for  removing 
goods  seized  under  a  fi.  fa.,  without  payment 
of  arrears  of  rent  due  to  the  plaintiff,  must 
shew^  distinctly  that  the  tenancy  in  the  premises 
subsisted  at  the  time  of  the  seizure  of  the  goods. 
RtJtfley  V.  RyU,  10  M.  &  W.  101  ;  1  D.,  N.  8. 
660. 

In  an  action  against  the  sheriff  for  taking 
goods  without  leaving  a  year's  rent,  the  declara- 
tion need  not  state  all  the  particulars  of  the 
demise.  Beeitton  v.  Wright^  2  Dougl.  655  ;  8.  C.^ 
nom.  Rristoto  v.  Wright^  1  T.  R.  235,  n. 

Proof  of  Amount  of  Bent  Due.] — In  an 


action  against  a  sheriff  for  removing  goods  taken 
in  execution  without  paying  the  landlord  ayear*s 
rent,  it  is  not  necessary  to  prove  that  a  yearns 
rent  is  due :  it  is  sufficient  to  prove  the  occupa- 
tion by  the  tenant ;  and  it  lies  on  the  defendant 
to  shew  that  the  rent  has  all  been  paid.  Harrisfrn 
V.  Barry^  7  Price,  690. 

In  an  action  against  a  sheriff,  for  negligence  in 
not  levying  under  a  fi.  fa.,  the  defence  was  that 
he  had  withdrawn  on  notice  from  the  landlonl 
that  rent  was  due.  At  the  trial  the  landlord 
stated  that  rent  was  due  ;  but,  on  cross-examina- 


tion, it  appeared  that  the  execution  debtor  held 
under  a  lease,  which  was  not  produced  : — Held, 
that  the  fact  of  rent  being  due  could  not  be 
proved  without  production  of  the  lease,  and 
that  the  plaintiff  was  entitled  to  a  verdict. 
Augwtiim  v.  ChalU%^  1  Ex.  279  ;  17  L.  J.,  Ex. 
73. 

Brought  by  Tnutaei.] — The  trustees  of 

outstanding  satisfied  terms,  assigned  in  trust  to 
attend  the  inheritance,  may  sue  the  sheriff  for 
not  retaining  a  year*s  rent  due  to  the  landlord, 
after  notice  so  to  do,  in  an  execution  against  the 
tenant.  Colyer  v.  Sjteer,  4  Moore,  473  ;  2  B.  & 
B.  67. 

When  Shoriff  is  entitled  te  an  Interpleader.] 

— ^Where  an  execution  has  been  levied,  and  a 
landlord  makes  a  claim  upon  the  sheriff  for  rent^ 
which  the  execution  creditor  has  not  expressly 
disputed,  although  the  claim  may  be  disputable, 
whether  as  regards  the  amount  of  rent  due,  or  as 
regards  the  liability  of  the  property  which  has 
been  seized  to  distress,  the  sheriff  is  not  entitled 
to  an  interpleader,  at  all  events  unless  the  land- 
lord claims  any  part  of  the  property.  Bateman 
V.  Fanmcorth,  29  L.  J.,  Ex.  365. 

Bight  of  Action  againit  SherifT  by  Ezeontion 
Creditor.] — If  the  attorney  for  an  execution 
creditor,  on  being  informed  of  a  claim  by  the 
landlord  for  rent,  directs  the  sheriff's  officer  to 
withdraw  the  execution,  and  he  does  so,  and  the 
plaintiff  issues  a  ca.  sa.  for  the  debt,  such  exe- 
cution creditor  cannot  bring  an  action  against 
the  sheriff  for  falsely  returning  to  the  fi.  fa. 
that  so  much  rent  was  due,  and  he  will  not  be 
entitled  to  recover  though  he  shews  that  the 
supposed  landlord  had  not  a  right  to  the  rent 
claimed  ;  and  that  the  attorney,  at  the  time  he 
directed  the  officer  to  withdraw^  the  execution, 
did  not  know  what  the  landlord's  title  was. 
Stuart  V.  Whittaker,  2  C.  &  P.  100 ;  R.  &  M. 
310. 

7.  HUSBANDBY  PBOVISION& 

56  Geo.  3,  c.  50.]— The  56  Geo.  3,  c.  50, 
although  passed  for  the  purpose  of  general  good 
and  public  benefit,  in  promoting  good  husbandry, 
does  not  extend  to  bind  the  crown  ;  therefore, 
sales  of  goods  seized  under  prerogative  process 
are  not  within  it,  and  the  sheriff  must  sell  un- 
conditionally ;  nor  can  the  sheriff  sell  crops  as 
subject  to  tithe  :  he  must  sell  without  any  quali- 
fication.   Rex  V.  Osbome^  6  Price,  94. 

The  56  Geo.  3,  c.  50,  s.  11,  is  not  confined  to 
sales  of  farming  stock  and  crops  on  land  let  to 
farm  by  the  sheriff  under  an  execution,  but 
applies  to  an  ordinary  sale  by  the  tenant 
himself,  -and  a  purchaser  from  the  tenant  is 
bound  by  the  terms  of  the  lease  under  which  the 
tenant  holds.  Wilmot  v.  Rote,  3  El.  &  Bl. 
563 ;  2  C.  L.  R.  677  ;  23  L.  J.,  Q.  B.  281  ;  18  Jur. 
518. 

VI.    ELEGIT. 

Iftne  of— For  Part  of  8nm  Beeovered  by  Jndg* 
ment.] — An  elegit  cannot  be  sued  out  for  part 
only  of  the  sum  recovered  by  a  judgment,  unless 
it  shews  on  the  face  of  it  that  the  residue  of 
the  judgment  has  been  satisfied  or  other^^-isc 
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without  letaining  a  year's  rent,  he  is  liable  to 
the  landlord  for  it,  idthough  no  specific  notice 
has  been  given  him  by  the  landlord  that  sach 
rent  is  due  to  him.  Andrew*  v.  Dixon,  3  B.  & 
A.  645. 

— —  AllegatioB  of,  in  Pleading  in  Aetion 
against  Shoriit] — The  want  of  an  allegation  in 
a  declaration,  that  the  sherijff  had  notice  of  rent 
due,  is  not  the  subject  of  a  motion  for  a  new 
trial,  but  should  be  moved  in  arrest  of  judgment. 
LaTie  V.  OrooJtettj  7  Price,  566. 

An  allegation  in  a  declaration  of  '^  the  defen- 
dant well  knowing  the  premises,"  in  an  action 
by  the  landlord  against  tne  sheriff,  for  removing 
goods  taken  in  execution  without  paying  him  a 
year's  rent,  will,  after  verdict,  cure  the  omission 
of  an  averment  that  the  defendant  had  notice  of 
rent  being  in  arrear.    Ih. 

Duty  of  Sheriff  as  to.]— It  is  the  duty  of  the 
sheriff  to  levy  for  the  rent  in  the  first  instance, 
and  then  for  the  execution  ;  and  he  must  retain 
a  sufficient  sum  to  satisfy  such  rent,  before  he 
removes  any  of  the  goods  from  off  the  premises. 
Coluer  V.  Sffcer,  4  Moore,  473  ;  2  B.  &  B.  67. 

The  sheriff  is  not  bound  to  levy  under  a  fi.  fa. 
whatever  the  value  of  the  goods  may  be,  unless 
the  execution  creditor  (having  notice)  fint  satia- 
fies  the  landlord's  rent.  Cochtr  r.  MuignfrCy  9 
Q.  B.  223  ;  15  L.  J.,  Q.  B.  365  ;  10  Jnr.  922. 

Where  the  sheriff  seized  the  goods  of  A.  under 
an  execution  against  the  goods  of  B.,  and  after 
the  making  of  an  interpleader  order,  and  before 
the  trial  of  the  issue,  paid  the  landlord  a  quarter's 
rent  out  of  the  proceeds  of  the  goods : — Held, 
that  the  sheriff  was  bound  to  pay  over  the  amount 
of  the  quarter's  rent,  as  well  as  the  rest  of  the 
proceeds  of  the  sale,  to  A.,  after  the  decision  of 
the  issue  in  his  favour.  White  v.  Binstead^  13 
C.  B.  304  ;  22  L.  J.,  C.  P.  115  ;  17  Jur.  394. 

Where  a  sheriff  has  realized  the  amount  of  an 
execution  on  a  fi.  fa.  he  cannot  justify  the  reten- 
tion of  the  money  on  the  ground  that  the  land- 
lord has  made  a  claim  to  the  whole  of  it  for  rent, 
which  claim  he  has  not  yet  been  enabled  to  prove 
the  truth  of ;  and  upon  a  return  to  the  writ 
setting  forth  such  facts  an  attachment  will  issue. 
Mall  V.  Ba4den,  7  L.  T.  721. 

Where  the  sheriff  executes  a  fi.  fa.,  and  he  re- 
ceives notice  of  a  year's  rent  being  due,  and  the 
goods  on  the  premises  are  not  sufficient  to  satisfy 
a  year's  rent,  he  must  withdraw ;  and,  if  he  sells, 
the  court  will  not  stay  proceedings  in  an  action 
against  him  on  8  Ann.  c.  14,  s.  1,  on  paying  over 
the  proceeds  of  the  sale.  Fatter  v.  Ililton,  I  D. 
P.  C.  36. 

Bankruptcy  of  Ezecntion  Debtor — ^Power  of 
Sheriff  to  dodnet  from   Proooodt  of  Sale.]— 

Where  a  sheriff,  having  seized  and  sold  the  goods 
of  a  trader  under  a  writ  of  fi.  fa.,  in  respect  of  a 
judgment  for  a  sum  exceeding  20/.,  paid  one 
quarter's  rent  due  to  the  landlord  of  the  trader's 
premises,  in  obedience  to  a  demand  made  at  the 
time  of  sale,  and  within  fourteen  days  from  the 
date  of  sale  received  notice  of  the  trader's  having 
been  adjudicated  a  bankrupt  on  foot  of  the  levy : 
— Held,  that  the  sheriff  was  entitled  to  deduct 
from  the  produce  of  the  sale  the  amount  of  rent 
so  paid  by  him.  McCarthy ^  In  ?y,  7  L.  R.,  Jr. 
473— C.  A. 

Aotion  againit  Sheriff  for  Semoying  Goods 


bofbre  Satiatying.]— In  an  action  against  a 
sheriff  for  removing  goods  without  paying  a 
year's  rent  due  to  the  landlord,  it  is  no  ground 
for  arresting  the  judgment,  that  the  declaration 
does  not  shew  upon  whose  goods  the  levy  waa 
made,  if  it  appears  they  were  on  the  demised 
premises.  Forster  v.  doksan,  1  O.  &  D.  58  ;  1 
Q  B.  419  ;  5  Jur.  1083. 

The  8  Ann.  c.  14,  s.  1,  does  not  apply,  anlesa 
the  goods  are  actually  removed  from  the  pre- 
mises. White  V.  Binttead,  13  C.  B.  304;  22 
L.J.,  C.  P.  115;  17  Jur.  394. 

A  landlord  having  distrained  for  rent,  was  in- 
duced to  withdraw  the  distress  by  the  tenant'a 
assurance  (which  was  false)  that  a  particular 
debt  had  been  satisfied.  The  creditor  having  ^o- 
ceeded  to  judgment  and  execution,  the  teattif  s 
goods  were  seized  by  the  sheriff: — ^Held,  that  the 
landlord  was  entitled  to  a  year's  neat  under  8 
Ann.  c.  14,  s.  1.  Wollastm  v.  Bt^ford,  15  C.  B. 
278. 

In  an  action  by  a  landlord  against  the  sheriff, 
the  court  refused  to  allow  the  proceeds  of  the  sale 
to  be  paid  into  comt  with  the  costs  of  the  action, 
though  it  was  sworn  that  the  sale  was  regularly 
conducted.  Orotmbridge  v.  Fletckerf  2  D.  P.  C. 
363. 

A  sheriff  is  not  liable  to  the  landlord  in  an 
action  under  8  Ann,  c.  14,  s.  1,  unless  there  fe  an 
actual  removal  of  the  goods  from  the  premises ; 
the  mere  execution  of  a  bill  of  sale  not  being  equi- 
valent to  a  removal.  Smallwan  v.  Pollard,  7 
Scott,  N.  R.  911  ;  1  D.  &  L.  901  ;  6  M.  &  0. 1001 ; 
13  L.  J.,  C.  P.  116  ;  8  Jur.  246. 

An  action  for  money  had  and  received  cannot 
be  maintained  by  a  landlord,  to  recover  the  amount 
of  a  year's  rent  against  tiie  sheriff,  who  has  sold 
his  tenant's  goods  under  an  execution.  Green  v. 
Aygtin,  3  Camp.  260. 

A  sheriff  seized  goods  upon  lands  leased  to  a 
tenant,  sold  the  same  for  less  than  a  year's  rent, 
and  permitted  them  to  be  removed  without  pay- 
ing the  landlord  the  year's  rent,  which  was  due. 
The  latter  brought  an  action  against  the  sheriiT 
for  such  a  removal,  and  the  court  refused,  on 
payment  into  court  of  the  sum  which  the  goods 
produced,  to  stay  the  proceedings  until  the  plain- 
tiff undertook  to  pay  the  costs  of  the  suit  in  the 
event  of  his  not  recovering  more  than  the  sum 
paid  into  court.  Calvert  v.  Joliffe,  2  B.  &  Ad. 
418. 

When  Sheriff's  Qffieer  has  given  Under- 
taking to  Pay.] — If,  upon  the  goods  of  a  tenant 
being  taken  in  execution,  an  agent  of  the  landlord 
takes  from  the  sheriff's  officers  an  undertaking 
for  a  year's  rent,  and  then  consents  to  the  goods 
being  sold,  the  landlord  cannot  afterwards  main- 
tain an  action  against  the  sheriff  for  not  paying 
a  year's  rent  on  making  the  levy  ;  although  the 
rent  is  not  paid  accoiding  to  the  undertaking, 
and  although  the  undertaking  should  be  void 
under  the  Statute  of  Frauds,  for  not  stating 
any  consideration.  Rotherey  v.  Wood,  3  Camp. 
24. 


After  Votiee.] — ^A  sheriff  who  seizes  goods 


under  a  fi.  fa.,  and,  after  notice  that  rent  is  due 
to  the  landlord,  removes  the  goods  without  such 
rent  having  been  fiist  paid,  is  liable  for  such  re- 
moval under  8  Ann.  c.  14,  s.  1,  to  an  action  by 
the  landlord,  liueley  v.  Byle,  11  M.  &  W.  16  ; 
12  L.  J.,  Ex.  322. 
Where  the  landlord  has  a  claim  for  rent,  and 
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gives  notice  in  proper  time,  the  sheriff  ought  to 
pay  him,  otherwise  the  court  will  make  the 
sheriff  pay  the  costs  of  appearing.  Clarke  v. 
Lord,  2  D.  P.  C.  65. 

If  the  sheriff  levies  on  and  removes  goods 
which  are  not  the  property  of  the  judgment 
debtor,  and  has  notice  of  rent  due  before  re- 
moval, he  is  liable  to  the  landlord  under  8  Ann. 
c.  14,  s.  1,  although  he  has  paid  over  the  whole 
proceeds  of  the  levy  to  the  owner  of  the  goods. 
Fortter  v.  Cooksan,  1  G.  &  D.  58  ;  1  Q.  B.  419  ; 
5  Jur.  1083. 


SvffldAiioy  of  Pleading  in.] — ^A  count 


was  framed  upon  8  Ann  c.  14,  s.  1,  for  seizing 
the  goods  of  a  tenant  in  execution,  without  leav- 
ing enough  to  pay  the  landlord  a  year's  rent, 
then  due,  and  of  which  arrear  the  defendant  had 
notice,  and  stated,  that  the  defendant  took  the 
goods  of  T.,  the  tenant  of  the  plaintiff,  under  a 
fi.  fa.  issued  against  T.  at  the  suit  of  B.  This 
was  not  traversed  by  the  pleas,  and  no  other 
execution  appeared : — Held,  that  the  connexion 
of  the  party,  who  was  shewn  to  have  seized  the 
goods,  with  the  defendant  sufficiently  appeared, 
without  producing  any  warrant  from  the  defen- 
dant to  that  party.  Meed  v.  ThaytM,  6  M.  &  W. 
412  ;  8  D.  P.  C.  410. 

A  second  count  was  in  trover  for  seizing  the 
same  goods.  The  plaintiff  put  in  a  bill  of  sale 
of  them,  which  had  been  delivered  to  him  by 
his  tenant,  before  any  rent  was  due.  The  tenant 
had  remained  in  possession,  as  before.  The  jury 
found  the  bill  of  sale  fraudulent : — Held,  that 
although  the  bill  of  sale  might  be  valid  against 
the  plaintiff  as  a  party  to  it,  though  void  as  to 
other  creditors,  the  plaintiff  was  not  prevented 
from  recovering  on  the  first  count,  that  being 
distinct  from  the  second.    lb. 

In  an  action  against  a  sheriff  for  removing 
goods  seized  by  him  under  a  fi.  fa.  without  pay- 
ing the  rent,  after  notice  of  its  being  due,  no 
averment  of  notice  to  the  execution  creditor  is 
necessary.  RUeley  v.  Byle,  11  M.  &  W.  16  ;  12 
L.  J.,  Ex.  322. 

Nor  need  it  be  alleged  that  the  goods  re- 
moved were  goods  chargeable  by  law  with  a  dis- 
tress.   Ih, 

A  declaration  against  the  sheriff  for  removing 
goods  seized  under  a  fi.  fa.,  without  payment 
of  arrears  of  rent  due  to  the  plaintiff,  must 
shew  distinctly  that  the  tenancy  in  the  premises 
subsisted  at  the  time  of  the  seizure  of  the  goods. 
Jtitteley  v.  Ryle,  10  M.  &  W.  101  ;  1  D.,  N.  S. 
660. 

In  an  action  against  the  sheriff  for  taking 
goods  without  leaving  a  year's  rent,  the  declara- 
tion need  not  state  aU  the  ^rticulars  of  the 
demise.  Beenton  v.  Wright,  2  Dougl.  655  ;  S,  C» 
nom.  Bri9tow  v.  Wright,  1  T.  R.  235,  n. 

Proof  of  Amount  of  Sent  Dne.] — In  an 


action  against  a  sheriff  for  removing  goods  taken 
in  execution  without  paying  the  landlord  a  year's 
rent,  it  is  not  necessary  to  prove  that  a  year's 
rent  is  due :  it  is  sufficient  to  prove  the  occupa- 
tion by  the  tenant ;  and  it  lies  on  the  defendant 
to  shew  that  the  rent  has  all  be«i  paid,  llarritm 
v.  Surrey,  7  Price,  690. 

In  an  action  against  a  sheriff,  for  negligence  in 
not  levying  under  a  fi.  fa.,  the  defence  was  that 
he  had  withdrawn  on  notice  from  the  landlord 
that  rent  was  due.  At  the  trial  the  landlord 
stated  that  rent  was  due  ;  but,  on  cross-examina- 


tion, it  appeared  that  the  execution  debtor  held 
under  a  lease,  which  was  not  produced  : — Held, 
that  the  fact  of  rent  being  due  could  not  be 
proved  without  production  of  the  lease,  and 
that  the  plaintiff  was  entitled  to  a  verdict. 
Augmtien  v.  Challii,  1  Ex.  279  ;  17  L.  J.,  Ex. 
73. 

Brought  by  Tmetees.] — The  trustees  of 

outstanding  satisfied  terms,  assigned  in  trust  to 
attend  the  inheritance,  may  sue  the  sheriff  for 
not  retaining  a  year's  rent  due  to  the  landlord, 
after  notice  so  to  do,  in  an  execution  against  the 
tenant.  Cblyer  v.  Speer,  4  Moore,  473  ;  2  B.  & 
B.  67. 

When  Bheriif  it  entitled  to  an  Interpleader.] 

— ^Where  an  execution  has  been  levied,  and  a 
landlord  makes  a  claim  upon  the  sheriff  for  rent^ 
which  the  execution  creditor  has  not  expressly 
disputed,  although  the  claim  may  be  disputable, 
whether  as  regards  the  amount  of  rent  due,  or  as 
regards  the  liability  of  the  property  which  has 
been  seized  to  distress,  the  sheriff  is  not  entitled 
to  an  interpleader,  at  all  events  unless  the  land- 
lord claims  any  part  of  the  property.  Bateman 
V.  Farn»worth,  29  L.  J.,  Ex.  365. 

Bight  of  Action  againit  IHieriir  by  Bzecntion 
Creditor.] — If  the  attorney  for  an  execution 
creditor,  on  being  informed  of  a  claim  by  the 
landlord  for  rent,  directs  the  sheriff's  officer  to 
withdraw  the  execution,  and  he  does  so,  and  the 
plaintiff  issues  a  ca.  sa.  for  the  debt,  such  exe- 
cution creditor  cannot  bring  an  action  against 
the  sheriff  for  wisely  returning  to  the  fi.  fa. 
that  so  much  rent  was  due,  and  he  will  not  be 
entitled  to  recover  though  he  shews  that  the 
supposed  landlord  had  not  a  right  to  the  rent 
claimed  ;  and  that  the  attorney,  at  the  time  he 
directed  the  officer  to  withdraw  the  execution, 
did  not  know  what  the  landlord's  title  was. 
Stnari  v.  Whittaker,  2  C.  &  P.  100 ;  R.  &  M. 
310. 

7.  HUSBANDBY  PBOVI8ION8. 

56  Geo.  8,  e.  50.]— The  56  Geo.  3,  c.  50, 
although  passed  for  the  purpose  of  general  good 
and  public  benefit,  in  promoting  gooa  husbandry, 
does  not  extend  to  bind  the  crown  ;  therefore, 
sales  of  goods  seized  under  prerogative  process 
are  not  within  it,  and  the  sheriff  must  sell  un- 
conditionally ;  nor  can  the  sheriff  sell  crops  as 
subject  to  tithe  :  he  must  sell  without  any  quali- 
fication.   Rex  V.  Osborne,  6  Price,  94. 

The  56  Geo.  3,  c.  50,  s.  11,  is  not  confined  to 
sales  of  farming  stock  and  crops  on  land  let  to 
farm  by  the  sheriff  under  an  execution,  but 
applies  to  an  ordinary  sale  by  the  tenant 
himself,  'and  a  purchaser  from  the  tenant  is 
bound  by  the  terms  of  the  lease  under  which  the 
tenant  holds.  Wilmot  v.  Rose,  3  El.  k  Bl. 
663 ;  2  C.  L.  R.  677  ;  23  L.  J.,  Q.  B.  281  ;  18  Jur. 
518. 

VI.    ELEGIT. 

Iiene  of— Per  Part  of  Sum  Beeoyered  by  Judg- 
ment.]— An  elegit  cannot  be  sued  out  for  part 
only  of  the  sum  recovered  by  a  judgment,  unless 
it  shews  on  the  face  of  it  that  the  residue  of 
the  judgment  has  been  satisfied  or  othemi'isc 
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disposed  of.     Sherwood  v.  Clark,  15  M.  &  W. 
764. 

Form  of  Writ.]— On  the  4fch  February,  1840, 
judgment  was  signed  against  the  defendants  in 
an  action  of  debt,  at  the  suit  of  A.,  B.  and  C, 
assignees  of  D.,  a  bankrupt.  C.  (who  was  the 
official  assignee  under  the  fiat)  died  in  February, 
1848.  On  the  4th  April,  1849,  an  elegit  was 
.  sued  out  at  the  suit  of  A.,  B.  and  C,  without 
any  sci.  fa.  or  suggestion  of  the  death  of  C,  or 
of  the  appointment  of  his  successor,  who  was 
stated  in  the  affidavit  to  have  been  duly  ap- 
pointed the  official  assignee  of  the  estate  and 
effects  of  D.  on  C.'s  death : — Held,  that  the 
elegit  was  regular  in  thus  following  the  judg- 
ment ;  and  tJbAt  the  affidavit  was  essentially  de- 
fective in  not  shewing  in*  precise  terms  that  the 
appointment  of  the  new  assignee  took  place 
before  the  issuing  of  the  elegit.  Bolt  v.  Grawsend 
QMayor,  ^v.),  7  C.  B.  777. 

BegUtratioii  of  Writ.]— The  registration  of 
the  writ  prior  to  the  date  of  the  return  of  the 
sheriff  is  not  in  disaccoidance  witli  the  terms 
of  27  &  28  Vict.  c.  112,  s.  3.  Champneys  v.  Bur- 
land,  23  L.  T.  584 ;  19  W.  B.  148. 


What  may  bo  Soisod— Eotato  in  Bomaindor  of 
Infuit,  no  profont  Inoomo.] — A  plaintiff,  who 
had  recoveml  judgment  with  damages  in  an 
action  in  tort  against  an  infant,  sued  out  an 
elegit  against  his  land  on  the  judgment.  The 
in&nt's  only  interest  in  land  was  a  remainder 
in  fee  expectant  on  the  death  of  a  tenant  for 
life,  which  produced  no  present  income  to  the 
infant  The  sheriff  returned  that  the  in&nt  was 
seised  of  the  reversion  of  the  land  jn  fee-simple, 
and  that  it  was  of  the  annual  value  of  124/.,  and 
that  he  had  delivered  the  premises  to  the  cre- 
ditor. The  creditor  then  presented  a  petitibn 
under  27  &  28  Vict.  c.  112,  s.  4,  for  a  sale  of  the 
infant's  interest  in  the  land  : — Held,  first,  that 
the  sheriff  had  no  power  to  seize  an  estate  in 
remainder  belonging  to  an  infant,  and  therefore 
the  judgment  creditor  had  acquired  no  charge  on 
the  infant's  interest.  South,  In  re,  9  L.  R.,  Ch. 
369  ;  43  L.  J.,  Ch.  441  ;  30  L.  T.  347  ;  22  W.  B. 
460.    Reversing  22  W.  R.  388. 

Held,  secondly,  that  the  sheriff  having  erro- 
neously returned  that  the  infant  was  seised  of  a 
reversion  producing  a  present  income,  a  petition 
for  sale  of  the  infant's  interest,  which  was  a 
bare  remainder,  was  inconsistent  with  the  return, 
and  could  not  be  supported.    lb. 


Tmit  Property.]— A  judgment  affects 


the  legal  estate  of  a  party  from  the  time  it  is 
signed ;  but  it  affects  only  such  trust  property 
AS  the  debtor  is  possessed  of  at  the  time  execu- 
tion is  sued  out  (29  Car.  2,  c.  3,  s.  10),  bo  that 
such  trust  property  cannot  be  taken  under  an 
elegit  sued  out  after  a  conveyance  of  it,  grounded 
on  a  judgment  signed  before  such  a  conveyance. 
JTarris  v.  Puffh,  4  Bing.  335 ;  12  Mooie,  577. 


Manfion-hoose  ezcoptod  from  Leaaing 


Power  of  Tenant  for  Life.]— A  mansion-house 
excepted  from  the  leasing  power  of  a  tenant  for 
life,  is  subject  to  execution  at  the  suit  of  his 
creditors  during  his  life.  Davis  v.  Marlhorovgh 
(Bukfi),  2  Swans.  122. 

Xftatee   granted  by  Crown.]— Estates 


granted  by  the  crown  for  the  maintenance  of 
dignities,  with  reversion  in  the  crown,  have  the 
usual  incidents,  and  may  be  taken  in  execution. 
lb. 


Property   of    Corporation.] — Propei*ty 


acquired  by  a  corporation  after  5  &  6  Will.  4, 
c.  76,  cannot  be  extended  under  an  el^t  by  a 
creditor  of  the  corporation  in  respect  of  a  debt 
contracted  before  the  passing  of  the  act.  Arnold 
V.  Ridge  or  Bigge,  13  C.  B.  746  ;  22  L.  J.,  C.  P. 
235  ;  17  Jur.  896. 

Land  which  had  been  conveyed  to  a  local 
board  of  health,  for  the  pu]|)oses  of  the  Public 
Health  Acts,  was  used  as  a  reservoir  for  the 
supply  of  water  to  the  district  of  the  local  board. 
A  judgment  having  been  obtained  against  the 
local  board  in  the  name  of  their  clerk  : — Held, 
that  the  land  was  liable  to  be  taken  under  an 
elegit.  Worral  Watertcorks  Company  v.  Lloyd, 
1  L.  R.,  C.  P.  719. 


Sqnitable  Interetti.  ] — Equitable  interests 


in  bind  are  within  27  Sc  28  Vict,  c  112,  s.  1. 
Hattan  v.  Haywood,  9  L.  R.,  Ch.  229  ;  43  L.  J., 
Ch.  872  ;  30  L.  T.  279  ;  22  W.  R.  356.  Affirming 
29  L.  T.  885  ;  22  W.  R.  53. 

Therefore,  if  a  judgment  creditor  who  has  sued 
out  an  elegit  is  unable  to  obtain  delivery  by  the 
sheriff  of  his  debtor*s  lands  by  reason  of  the 
legal  estate  being  outstanding,  he  must  apply  to 
the  Court  of  Cluuicery  to  remove  the  impedi- 
ment, and  the  order  of  the  court  will  be  a 
delivery  in  execution  within  the  statute.    lb. 

A  judgment  creditor  sued  out  an  elegit 
against  his  debtor,  who  had  no  other  interest  in 
land  than  an  equity  of  redemption,  *  and  the 
sheriff  accordingly  returned  nil.  Soon  after- 
wards the  debtor  became  bankrupt.  The  creditor 
then  filed  a  bill  asking  for  a  declaration  that  he 
had  a  chaige  on  the  debtor's  equity  of  redemp- 
tion at  the  time  of  the  bankruptcy  :— Held,  that 
the  creditor  had  no  chaige  on  the  land.    lb, 

Deliyery  in  Ezecntion.] — The  return  of  the 
sheriff  to  an  elegit  constitutes  actual  delivery  of 
the  land  in  execution  within  the  27  &  28  Vict, 
c.  112.  Chavijmeys  v.  Bvrland,  23  L.  T.  684  ; 
19  W.  R.  148. 

Lands  have  "  been  actually  delivered  in  execu- 
tion" within  the  meaning  of  27  &  28  Vict, 
c.  112,  ss.  1,  4,  when  sequestrators  are  in  receipt 
of  rents  and  profits.  Bush,  In  re,  10  L.  R.,  £q. 
442  ;  39  L.  J.,  Ch.  759. 

Land  is  not  affected  by  a  registered  judgment 
against  the  owner,  executed  in  part  by  a  writ  of 
fi.  fik,  unless  it  has  been  actually  delivered  in 
execution.    Baokhavse  v.  SiddU,  38  L.  T.  487. 

Where  such  land  is  out  on  mortgage  at  the 
time  of  the  judgment,  an  order  ol  the  Chancery 
Division  for  sale  or  appraisal  should  be  obtained 
in  order  to  bind  the  land  by  the  judgment.    lb, 

Since  the  coming  into  operation  of  the  Judica- 
ture Act,  1873.  it  is  not  necessary  for  a  judgment 
creditor,  who  seeks  to  obtain  equitable  execution 
of  the  judgment  debtor's  equitable  interest  in 
land,  previously  to  sue  out  an  elegit.  Erans, 
Ex  parte,  Watkins,  In  re,  13  Ch.  D.  262  ;  49 
L.  J.,  Bk.  7  ;  41  L.  T.  565  ;  28  W.  B.  127— C.  A. 
AflSrming  11  Ch.  D.  691  ;  48  L.  J.,  Bk.  97 ;  40 
L.  T.  526  ;  27  W.  R.  712. 

The  appointment  of  a  receiver  of  the  rents  of 
land  at  the  instance  of  a  judgment  creditor, 
though  conditional  upon  the  receiver's  giving 
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secnrity,  operates  as  an  immediate  delivery  of 
the  land  in  execution.  When  the  security  is 
afterwards  given  the  order  relates  back  to  the 
date  when  it  was  made.    lb. 

A  judgment  creditor  became  the  transferee  of 
a  legal  mortgage  of  leaseholds  belonging  to  the 
j  udgment  debtor.  He  then  commenced  an  action 
in  the  Chancery  Division,  claiming  an  account 
and  payment  of  what  was  due  to  him  on  both 
mortgage  and  judgment ;  or  a  sale  o£  the  pro- 
perty and  payment  out  of  the  proceeds ;  and  the 
appointment  of  a  receiver.  On  the  same  day  he 
obtained  ex  parte  an  order  extending  over  eight 
days,  appointing  an  interim  receiver  of  the  rents, 
without  security.  On  the  eighth  day  he  obtained, 
on  notice,  an  order  absolute  for  the  appointment 
of  the  same  person  to  be  receiver  of  the  rents, 
upon  his  giving  security.  On  the  same  day  the 
debtor  filed  a  liquidation  petition,  and  a  receiver 
of  his  property  was  appointed  by  the  Court  of 
Bankruptcy.  It  did  not  appear  which  receiver 
was  appointed  first.  The  receiver  in  the  action 
never  gave  security.  The  creditor  had  not  sued 
out  an  elegit : — Held  (affirming  the  decision  of 
Bacon,  C.  J.),  that  the  appointment  of  the  re- 
ceiver in  the  action  was  such  a  delivery  in  exe- 
cution by  lawful  authority  of  the  mortgaged 
lands,  within  the  meaning  of  s.  1  of  the  Act  27 
&  28  Vict.  c.  112,  ns  to  render  the  judgment 
creditor  a  secured  creditor,  within  the  meaning 
of  s.  16,  sub-s.  5,  of  the  Bankruptcy  Act,  1869, 
and  that  he  was  entitled  to  hold  the  lands  as  a 
security  for  his  judgment  debt  as  well  as  for  his 
mortgage  debt.    lb. 

See  alio  cases  in  col.  1585. 

To  Seeovnr  Coiti.] — A  defendant  in  a  suit 
having  been  condemned  in  costs,  and  having 
neglected  to  pay  them,  and  having  no  personal 
property,  but  having  real  property  : — Held,  that 
the  court  had  power  to  issue  a  writ  of  elegit. 
Jleath  V.  Heath,  29  L.  T.  931 ;  22  W.  R.  266. 

Sedemption  and  Voreelomro.] — On  a  bill  filed 
against  mortgagees  and  mortgagor,  who  was  also 
a  judgment  debtor,  by  a  judgment  creditor  who 
had  issued  a  writ  of  elegit  against  the  goods  and 
hereditaments  of  the  judgment  debtor,  but  the 
execution  of  which,  in  consequence  of  the  mort- 
gages, could  not  be  proceeded  with,  for  accounts, 
redemption,  and  foreclosure,  the  ordinary  re- 
demption and  foreclosure  decree  was  made,  not- 
withstanding the  27  &  28  Vict.  c.  112.  Beckett  v. 
Bvekley,  17  L.  R.,  Eq.  436  ;  22  W.  R.  294. 

Sedemption  by  Toiaat  by  Elegit-^Bight  of 
Mortgagoo  to  Taek.]^A  mortgagee,  although 
without  notice  of  any  writ  of  elegit  having  been 
issued,  is  not  entitled  to  tack  a  subsequent 
charge  to  his  first  mortgage  on  redemption  by 
the  tenant  by  elegit.  Champneys  v.  Burlai^, 
ante,  col.  1560. 

Priority  of.] — ^A  judgment  creditor  of  a  rail- 
way company,  who  had  obtained  an  elegit,  was 
restrained  from  taking  possession  of  the  lands 
and  chattels  belonging  to  the  company  as  against 
prior  mortgagees  to  whom  were  assigned  the 
undertaking,  calls  on  shareholders  and  tolls.  Legg 
V.  Mathieson,  2  Qiff.  71  ;  6  Jur.,  N.  S.  1010. 

A  judgment  debtor,  after  a  fi.  fo.  had  been 
partially  executed  against  his  goods  and  chattels, 
gave  a  second  charge  on  mortgaged  leasehold 


property  to  another  creditor.  The  judgment  had 
been  duly  registered,  but  no  further  steps  had 
been  taken  to  obtain  delivery  of  or  to  bind  the 
land.  The  mortgagees  sold  the  property,  and 
after  satisfying  their  debt  there  remained  a 
balance  in  their  hands,  to  attach  which  balance 
a  garnishee  summons  was  taken  out  by  the  judg- 
ment creditor : — Held,  that  the  holder  of  the 
charge  on  the  mortgaged  property  was  entitled 
to  satisfy  his  claim  out  of  this  balance,  in  priority 
to  the  judgment  creditor.  Backhouse  v.  SiddlCj 
38  L.  T.  487. 

PoiitioB  of  EzeoutioB  Creditor.] — In  an  action 
on  a  lease  the  defendant  pleaded  that,  before  the 
lease,  P.  impleaded  the  plaintiffs,  and  had  judg- 
ment of  elegit  of  the  lands  ;  that  the  plaintiffs 
were  found  by  the  inquisition  to  be  seised  of  the 
premises,  which  were  leased  to  B.  for  seven  years, 
subject  to  two  mortgages ;  that  the  sherif^e- 
livered  the  premises  to  P.,  to  hold  until  the 
damages  should  be  fully  levied ;  that  before  any 
rent  became  due.  P.,  by  virtue  of  the  delivery  to 
him,  ejected,  expelled,  and  put  out  the  defendant 
therefrom.  The  plaintiff  traversed  the  eviction 
in  the  words  of  the  plea.  It  was  proved  at  the 
trial  that  P.  demanded  rent  of  the  defendant,  and 
threatened,  if  he  did  not  pay,  to  turn  him  out, 
whereupon  the  defendant  paid  P.  three  quarters  of 
a  year's  rent,  and  attorned  to  him  without  the 
plaintiff^  knowledge  : — Held,  that  P.  having 
merely  a  reversion  expectant  on  the  determina- 
tion of  the  mortgage  terms,  had  no  title  to  evict 
the  defendant ;  tiiiat  the  attornment  was  imma- 
terial, and  the  plaintifEs  were  entitled  to  succeed 
on  that  issue — the  expulsion,  as  pleaded,  not 
having  been  established  by  the  evidence.  Poole 
(Mayor,  4c)  v.  Whitt,  15M.&  W.571  ;  16  L.  J., 
Ex.  229. 

A  tenant  by  elegit  has  a  right  to  distmin  with- 
out attornment.  Lloyd  v.  Daties,  2  Ex.  103  ;  18 
L.  J.,  Ex.  80. 

By  an  inquisition  taken  on  an  elegit  against  C, 
it  was  found  that,  at  the  time  of  the  judgment^ 
he  was  seised  of  lands  in  the  occupation  of  B.  In 
point  of  fact,  these  lands  were  vested  in  trustees 
in  trust  for  C.,  and  for  raising  a  sum  of  money 
for  P.,  but  the  trustees  permitted  C.  to  receive 
the  rents  : — Held,  that  the  tenant  by  elegit  could 
not  sue  B.  for  the  rent.  Harris  v.  Booker,  4 
Bing.96  ;  12  Moore,  283. 


Vot  Bound  by  Bchome   of  Dobontnre- 


holdon.] — A  scheme  made  under  the  Railway 
Companies  Act,  1867,  and  confirmed  by  the  Court 
of  Cnancery,  provided  that  unpaid  vendors  of 
land  and  other  mortgagees  of  a  railway  company 
should  take  debenture  stock  in  satisfaction  of 
their  claims.  Before  the  scheme  was  made  a 
judgment  creditor  of  the  company,  over  whom 
the  unpaid  vendors  and  mortgagees  had  priority, 
had  sued  out  a  writ  of  elegit,  and  the  sheriff  had 
made  a  return  that  the  company  was  possessed  of 
the  lands  used  for  the  purposes  of  the  railway. 
The  lands  were  in  the  possession  of  another  com- 
pany, by -whom  the  railway  was  worked  under 
an  agreement : — Held,  that  the  scheme  did  not 
operate,  upon  the  principle  of  Moratta  v.  Mur- 
gatroyd  (1  P.  Wms.  393),  to  give  the  elegit  creditor 
priority  over  the  holders  of  debenture  stock  who 
had  taken  such  stock  under  the  scheme  in  satis- 
faction of  their  mortgages,  and  that  the  elegit 
creditor,  not  being  bound  by  the  scheme,  was  en- 
titled to  no  other  rights  than  those  which  he  had 
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before  the  scheme  was  made.  Stevens  v.  Mid- 
Hants  Railway  Company,  London  IHnaneial 
Association  v.  Stevens,  8  L.  R.,  Ch.  1064  ;  42 
L.  J.,  Ch.  694  ;  29  L.  T.  318  ;  21  W.  R.  858. 

Belbre  Inquiiitioa.] — Where  rent  became 


due  after  the  deliveiy  of  an  elegit  to  the  sheriff, 
but  before  the  inquisition  was  taken  thereon  : — 
Held,  that  the  execution  creditor  was  not  en- 
titled to  the  rent.  Sharp  v.  Key,  8  M.  &  W.  379  ; 
9  D.  P.  C.  770. 


In  PoiMftioii.] — ^A  creditor  in  possession. 


under  an  elegit,  of  lands  belonging  to  nis  debtor, 
sued  out  for  the  sale  of  the  property  under  1  & 
2  Vict.  c.  110,  s.  11,  is  bound  to  account  as  a 
mortgagee  in  possession.  Bull  v.  Fa/ulkner,  1 
De  Gex,  685  ;  17  L.  J.,  Ch.  23  ;  12  Jur.  33. 

Notwithstanding  1  &  2  Vict.  c.  110,  s.  11,  which 
gives  to  a  judgment  the  efl^ect  of  an  equitable 
charge  upon  the  land  of  the  debtor,  an  equitable 
mortgagee  retains  his  right  in  equity  to  enforce 
his  security  against  the  title  of  a  creditor  under 
a  subsequent  judgment,  although  the  latter  may 
have  acquired  the  legal  seisin  and  possession  of 
the  land  under  an  elegit  without  notice  of  the 
mortgage.  Whit  worth  ?.  Oauffain,  1  Ph.  728 ; 
15  L.  J.,  Ch.  433. ;  10  Jur.  531. 


Defeated  by  Power  of  Appointment] — 


In  1822,  an  estate  was  conveyed  to  suc^  uses  as 
A.  should,  by  deed,  appoint,  and  in  the  meantime 
to  the  use  of  himself  for  life.  In  1826,  a  judg- 
ment was  obtained  against  him,  and  in  1827  he 
mortgaged  this  estate,  and  appointed  the  use  to 
C.  D.  for  500  years.  After  the  execution  of  this 
deed,  the  judgment  creditor  issued  an  elegit : — 
Hdd,  that  his  lien  upon  the  land  was  defeated 
by  the  execution  of  the  power.  Doe  d,  Wigan 
V.  Jones,  10  B.  &  C.  459. 

Aeoonnt  of  Bent  and  Profits.] — Where  lands 
had  been  taken  possession  of  under  an  elegit, 
the  court  ordered  it  to  be  referred  to  the  master 
to  take  an  account  of  the  rents  and  profits  re- 
ceived, and  if  upon  inquiry  it  appeared  that  the 
debt  had  been  satisfied,  possession  to  be  restored 
to  the  debtor.  Price  v.  Varney,  5  D.  &  R.  612  ; 
3  B.  &  C.  733. 

Seinre  under,  eonstitatei  Judgment  Creditor 
a  Seonred  Creditor.] — Under  a  writ  of  elegit 
the  sheriff  is  entitled  to  seize  the  debtor's  goods  at 
once,  before  the  holding  of  the  inquisition,  and 
from  the  time  of  the  seizure  the  creditor  becomes 
a  secured  creditor  ^vithin  the  meaning  of  s.  16, 
8ub-6.  5,  of  the  Bankruptcy  Act,  1869.  Sect.  87 
has  no  application  to  a  seizure  of  goods  under  an 
elegit.  Abbott,  Ex  parte,  Gotirlay,  In  re,  15 
Ch.  D.  447;  60  L.  J.,  Ch.  80  ;  43  L.  T.  417  ;  29 
W.  R.  143— C.  A. 

When  more  than  one  Writ  issued  by  tame 
Creditor.] — ^Where  lands  are  extended  under  an 
elegit,  there  is  no  interest  in  them  left  in  the 
debtor  which  can  be  extended  under  a  subsequent 
writ.  Carter  v.  Hvghes,  2  H.  &  N.  714  ;  27  L.  J., 
C.  P.  225. 

The  sheriff,  under  a  second  elegit,  at  the  suit 
of  the  same  execution  creditor,  made,  at  his  re- 
quest, a  special  return,  extending  the  same  lands 
subject  to  the  first  extent: — Held,  that  the 
sheriff  was  not  entitled  to  poundage  on  the 
second  writ,  although  the  amount  of  the  first 


writ  was  less  than  the  annual  value  of  the  lands. 
lb. 

A  creditor  issued  three  elegits  on  three  several 
judgments,  and  extended  the  lands  of  the  debtor ; 
he  afterwards  took  a  conveyance  of  part  of  them. 
On  a  question  whether  the  tenancy  by  elegit  had 
been  wholly  extinguished  and  the  judgment 
satisfied,  the  creditor  insisted  that  it  luul  not 
been  shewn  that  the  writs  had  been  duly  re- 
turned, and  that  no  evidence  had  been  given  to 
shew  in  respect  of  which  elegit  the  lands  con- 
veyed had  been  extended  : — Held,  that  the  onus 
of  proof  was  on  the  creditor,  he  being  bound  to 
make  out  that  he  was  a  subsisting  incumbrancer ; 
and,  secondly,  that  as  it  was  his  duty  to  have 
caused  a  proper  return  to  be  made  and  filed, 
he  could  not  take  advantage  of  his  own  omis- 
sion. Ifele  V.  Besdey  (Lord),  17  Beav.  14 ;  22 
L.  J.,  Ch.  1007. 

A  creditor  issued  three  elegits  under  three  judg- 
ments, and  the  sheriff,  by  virtue  of  the  first  two, 
extended  the  whole  of  a  leasehold  estate,  and  re- 
turned nil  to  the  third.  The  first  two  judgments 
being  adjudged  to  have  been  satisfied  at  the 
time : — Held,  that  the  creditor  had  acquired  no 
right  under  his  elegits.    lb, 

A  tenant  by  elegit  took  a  conveyance  of  part 
of  the  lands  extended,  in  satisfaction  of  part  of 
his  debt : — Held,  that  his  tenancy  by  elegit  on 
the  rest  of  the  lands  was  extinguished,  and  that 
his  judgment  was  satisfied.    lb, 

A.,  being  entitled  to  three  annuities  secured 
by  covenant  and  judgment,  received  for  twenty 
years  part  of  the  rents  of  the  grantor's  estates 
under  elegits  issued  on  satisfied  judgments : — 
— Held,  that  he  was  not  accountable  for  his  re- 
ceipts to  a  party  having  a  charge  on  the  estate 
who  had  taken  no  proceedings  to  obtain  posses- 
sion,   lb. 

Alteration  in  Date  of  Setnm  of.  J — The  court 
will  not  alter  the  return  of  an  elegit  to  a  later 
day ;  at  all  events,  not  at  the  instance  of  the 
sheriff,  without  the  consent  of  the  plaintiff. 
HUdyard  v.  Baker,  1  C.  &  M.  611. 

Deioription  of  Land  in  Inqnisition.] — In  an 
inquisition  on  an  elegit  taken  since  1  &  2  Vict.  c. 
110,  s.  11,  it  is  not  necessary  to  set  out  the  land 
by  metes  and  bounds ;  it  is  sufiicient  to  describe 
it  in  such  a  manner  as  would  be  sufficient  to 
identify  it  in  a  conveyance.  Doe,  d.  Boberts  v. 
Barry  or  Parry,  2  D.  &  L.  430  ;  13  M.  &  W.  366  ; 
14  L.  J.,  Ex.  20  ;  8  Jur.  963  ;  S,  P„  Sherwood  v. 
Clark,  16  M.  &  W.  764. 

Aetion  for  Sent  by  Ezeention  Creditor — ^Bvi- 
denoe.] — In  an  action  by  a  plaintiff  claiming 
under  an  elegit  for  use  and  occupation,  an  ex- 
amined copy  of  the  judgment  roll,  containing 
the  award  of  the  elegit  and  return  of  the  inqui- 
sition, is  evidence  of  his  title,  without  proving  a 
copy  of  the  elegit  and  of  the  inquisition.  Raws- 
bottom  V.  Buckhurst,  2  M.  &  S.  565. 

Inqnijition — ^Eyidenee  ofl] — Upon  an  inquisi- 
tion on  a  writ  of  elegit,  proof  of  possession  or 
receipt  of  the  rent  of  the  land  by  the  party,  is 
primd,  facie  evidence  of  title.  Barnes  v.  Hard- 
ing, 1  C.  B.,  N.  S.  668. 

Where  a  jury,  notwithstanding  such  evidence, 
found  that  the  party  had  no  lands,  the  court  set 
aside  the  finding,  and  directed  the  sheriff  to  take 
a  new  inquisition.    Jb, 
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CkMti  of] — An  execution  creditor  in  poe- 

eession  of  the  debtor's  lands  by  yirtne  of  a  writ 
of  elegit  is  not  entitled  to  an  order  to  ascertain 
and  tax  the  costs  of  the  piooeeidings  by  the  writ, 
and  of  the  inquisition,  and  add  them  to  the  judg- 
ment debt  in  the  action  and  to  the  plaintifTs 
security  under  the  writ.  Malion  v.  Miles,  45  L.  T. 
540  ;  30  W.  B.  123. 


VIL    LEVARI  FACIAS  BY  THE  CROWN. 

When  Issned] — ^Where  a  defendant,  convicted 
of  a  misdemeanor,  is  sentenced  to  be  imprisoned 
for  a  certain  term,  and  to  pay  a  fine,  and  to  be 
further  imprisoned  till  the  fine  is  paid,  a  levari 
facias  may  issue  to  levy  the  fine  on  his  goods, 
chattels,  and  lands,  even  before  the  expiration  of 
the  term  for  which  the  defendant  is  sentenced  to 
be  imprisoned.  Bex  v.  Wool/,  2  B.  &  A.  609  ;  1 
Chit.  428. 

The  sheriff  is  bound  ex  officio  to  levy  the  fine 
imposed  upon  a  defendant  on  his  conviction  for 
a  misdemeanor ;  at  all  events  the  writ  of  levari 
facias  is  regular  when  it  has  been  adopted  on  the 
part  of  the  crown.    lb. 

Priority  ol] — Where  a  sheriff  seized  goods  of 
a  debtor  under  a  fi.  fa.  delivered  to  hun  by  a 
judgment  creditor,  and  executed  a  bill  of  sale  of 
them  to  the  creditor,  and  gave  him  possession  ; 
a  leTari  facias  issued  by  the  crown,  on  a  judg- 
ment entered  up  for  penalties  incurred  by  the 
debtor  for  frauds  on  the  revenue,  under  a  verdict 
obtained  on  an  information  filed  before  the  sub- 
ject creditor's  judgment,  comes  too  late ;  for  the 
property  in  the  gSods  becomes,  by  a  bill  of  sale, 
completely  altered  ;  and  in  such  a  case  the  sheriff 
might  well  return  nulla  bona :  if,  however,  any 
of  the  goods  included  in  the  bill  of  sale  have  been 
chargeable  ^th  the  duties  of  excise  in  arrear,  on 
a  brSich  of  the  revenue  laws,  on  which  the  in- 
formation was  founded,  the  crown  will  be  en- 
titled to  a  verdict  for  the  value  of  such  goods, 
notwithstanding  the  sale ;  and  the  return  of 
nulla  bona  will  not  be  a  good  return  as  to  them. 
Att-Gefi.  v.  I\frd,  8  Price,  364,  n. 

Default  in  Payment  of  Land-tax — Batting 
dde  Writ.] — ^Where  a  party  has  been  returned 
in  the  schedule  of  the  collector  of  land-tax  for  a 
particular  parish,  under  48  Qeo.  3,  c.  141,  as  in 
default  for  a  sum  assessed  upon  him  for  land-tax 
in  that  parish,  and  the  schedule  having  been 
duly  certified  to  the  court,  a  writ  of  levari  facias 
has  issued,  under  which  such  sum  has  been  levied 
on  his  goods,  and  paid  into  the  receipt  of  the 
exchequer,  the  court  cannot  afterwards  set  aside 
the  writ,  on  the  g^round  that  the  party  has  been 
assessed  in  the  wrong  parish.  Olatton  Land-tax^ 
In  re,  4  M.  &  W.  570. 


VIII.    SEQUESTRATION. 
1.  The  Weit. 

iMne  ol] — Judgment  having  been  obtained 
against  a  beneficed  clergyman  in  the  county  of 
Brecon,  a  writ  of  sequestration  was  issued  against 
him  on  the  17th  August,  at  which  time  no  fi.  fa. 
had  been  issued.  On  the  9th  October  a  fi.  fa. 
against  him  was  returned,  by  the  sheriff  of 
Bristol,  nulla  bona,  but  not  that  he  was  a  bene- 
ficed clerk.    The  rule  to  set  aside  the  writ  was 


moved  for  on  the  22nd  November  : — Held,  that 
the  writ  was  irr^^ular,  and  that  the  application 
to  set  it  aside  was  made  in  sufficient  time. 
Broma^e  v.  VaughaHy  7  Ex.  223  :  21  L.  J.,  Ex. 
111. 

In  the  Common  Pleas  a  writ  of  sequestration 
issues  without  motion.  Caudwell  v.  Galtm,  10 
C.  B.  675. 

A  rectory,  prior  to  1836,  was  in  the  archdea- 
conry of  Donet  and  in  the  diocese  of  Bristol, 
and  the  archdeaconry  was,  by  an  order  in  coun- 
cil, made  pursuant  to  an  act  of  parliament, 
annexed  to  the  diocese  of  Salisbury.  Prior  to 
1836,  S.  was  the  registrar  of  such  portion  of  the 
diocese  of  Bristol  as  lay  within  the  archdeaconry, 
and  had  an  office  at  Blandford,  where  writs  of 
sequestration  of  livings  within  the  archdeaconry 
were  delivered,  and  the  business  relating  to  them 
transacted.  Aiter  the  annexation  of  the  arch- 
deaconry to  the  diocese  of  Salisbury,  he  continued 
to  act  as  registrar  and  keep  the  office  at  Bland- 
ford,  and  the  business  of  the  sequestration  of 
livings  within  the  archdeaconiy  continued  to  be 
transacted  there  as  before,  by  the  permission  of 
the  then  Bishop  of  Salisbury.  In  1840,  a  writ 
of  sequestration  issued,  directed  to  the  Bishop  of 
Salisbury,  since  deceased,  and  was  delivered  to 
and  accepted  by  him.  Two  sequestrators  were 
appointed  under  the  seal  of  the  bishop,  and  the 
writ  still  remained  in  the  office  at  Blandford, 
which  had  been  continued  as  an  office  up  to  the 
present  time  :— Held,  that  on  the  death  of  a 
bishop,  to  whom  a  writ  of  sequestration  had  been 
directed,  no  fresh  writ  of  sequestration  need 
issue,  and  that  the  present  Bishop  of  Salisbury 
was  bound  to  return  the  writ  of  the  late  bishop. 
Phelps  V.  St,  John,  3  C.  L.  R.  478  ;  10  Ex.  895  ; 
24  L.  J.,  Ex.  171. 

To  a  capias  utlagatum,  the  sheriff  returned 
that  the  defendant  had  no  goods,  nor  any  lay  fee 
within  his  bailiwick,  but  tliAt  he  was  a  beneficed 
clergyman  ;  not  stating  the  name  or  situation  of 
the  benefice.  The  court  refused  a  writ  of  se- 
questration, but  suggested  a  motion  for  a  nile 
ciEJling  upon  the  sheriff  to  amend  his  return. 
Rex  V.  Potoell,  1  M.  &  W.  321. 

Where  a  sheriff  returned  to  a  capias  utlaga- 
tum that  the  defendant  had  no  goods,  nor  any 
lay  fee  in  his  bailiwick,  but  that  he  was  pos- 
sessed of  a  rectory,  the  court  awarded  the  writ 
of  sequestration,  although  the  sheriff  did  not 
return  that  he  had  seized  the  rectory  into  his 
hands.  Rex  v.  Armstrong,  2  C,  M.  &  R.  205  ; 
3  D.  P.  C.  760  ;  5  Tyr.  752. 

Whether  a  writ  of  sequestration  can  be  pro- 
perly issued  to  enforce  a  simple  judgment  for  a 
debt,  or  to  enforce  an  order  upon  a  judgment 
debtor's  summons,  quaere.  Nelson,  £x  partr^ 
Hoare,  In  re,  14  Ch.  D.  41  ;  49  L.  J.,  Bk.  44  ;  42 
L.  T.  389  ;  28  W.  R.  664— C.  A. 

Under  Ord.  XLII.  rr.  2  and  20,  and  Ord. 
XLVII.,  a  writ  of  sequestration  against  the 
estate  and  effects  of  a  receiver  or  other  person 
for  disobedience  of  an  order  of  the  court  may  be 
issued  without  the  leave  of  the  court.  Sprunt 
v.  Pugh,  7  Ch.  D.  667  ;  26  W,  R.  473. 


Por  Payment  of  Coatf.] — On  a  motion 


the  court  gave  leave  in  its  discretion,  under  the 
Rules  of  Court  of  April,  1880,  to  issue  a  seques- 
tration for  the  payment  of  costs.  Snow  v.  Bol- 
ton, 17  Ch.  D.  433  ;  60  L.  J.,  Ch.  743  ;  44  L.  T. 
671  ;  29  W.  R.  583. 
Where  such  application  is  made  in  an  action 
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which  is  transfeTred,  for  hearing  only,  to  a  judge 
who  does  not  sit  in  chambers,  it  is  properly  made 
to  such  judge  in  court ;  othens-ise  in  chambers. 
lb, 

Indorttment  on.^ — ^The  court  refused  to  permit 
a  sequestrator  to  mdorse  interest  upon  his  writ 
of  seqnestrari  facias,  which  issued  before  1  &  2 
Vict.  c.  110,  which  by  s.  17  gives  creditors 
mterest  upon  their  judgment  debts,  as  by  so 
doing  subsequent  sequestrators  would  be  preju- 
diced by  having  satisfaction  of  their  judgments 
]X)8tponed.  Wathins  v.  Tarpley^  2  B.  C.  Rep. 
158  ;  5  D,  &  L.  226  ;  17  L.  J.,  Q.  B.  47  ;  11  Jur. 
1017. 

How  long  in  7oroe.] — Before  6  d:  7  Will.  4,  c. 
77,  the  parish  of  H.  M-as  in  the  archdeaconry  of 
Coventry,  in  the  diocese  of  Lichfield  and  Co- 
ventry. In  1836  an  order  of  council  issued, 
transferring  all  that  archdeaconry  to  the  diocese 
of  Worcester,  in  compliance  with  the  recom- 
mcmlation  of  the  commissioners,  and  directing 
that  the  Bishop  of  Lichfield  and  Coventry  and 
his  successors  should  thenceforward  be  styled 
Bishops  of  Lichfield.  J.  became  Bishop  of  Lich- 
field, and  afterwards  under  1  &  2  Vict.  c.  110, 
s.  55.  a  writ,  in  the  nature  of  a  levari  facias, 
issued,  directed  to  him,  reciting  that  the  incum- 
bent uf  H.  had  petitioned  the  Insolvent  Debtors 
Court,  and  commanding  him  to  sequester  the 
vicarage  for  the  debts  of  the  incumbent,  which 
he  accordingly  did,  appointing  a  sequestrator  : — 
Held,  that  under  10  &  11  Vict.  c.  98,  s.  8  (which 
pass^  after  the  sequestration  was  published), 
the  sequestration,  being  an  act  done  under  the 
authority  of  the  bishop  of  the  diocese  from 
which  H.  had  been  transferred,  was  nmde  good, 
and  that  it  continued  in  force  till  the  debt  was 
levied,  though  after  Ist  November,  1847,  and 
though  s.  8  is  confined  to  acts  done  before. 
Powell  V.  Hihherty  15  Q.  B.  129  ;  19  L.  J.,  Q.  B. 
347  ;  14  Jur.  866. 

A  writ  of  sequestration  is  a  continuing  execu- 
tion, and  remains  in  force  until  the  £bt  and 
costs  are  realized,  without  reference  to  the  time 
at  which  the  writ  is  nominally  returned,  or  until 
the  bidiop  is  ruled  to  return  it,  which  puts  an 
end  to  the  writ.  Phelps  v.  St  Johtij  3  C.  L.  R. 
478 ;  10  Ex.  895  ;  24  L.  J.,  Ex.  171. 

SoToral  Writi— Priority  of  Iitno.]— When 
several  writs  of  levari  facias  arc  delivered  to  the 
bishop's  officer,  he  is  bound  to  issue  the  writs  of 
sequestration  thereon  in  the  order  of  time  in 
which  the  writs  of  levari  facias  were  delivered 
to  him  to  be  executed,  and  not  according  to  the 
date  of  their  teste.  Sturgit  v.  Ltmdtm  (Bi»hop\ 
7  El.  &  Bl.  642 ;  26  L.  J.,  Q.  B.  209 ;  3  Jur., 
N.  S.  864. 

Writs' of  levari  facias  are  not  within  the  16th 
section  of  the  Statute  of  Frauds.    lb. 

Two  Boneftooi — Ono  Writ  only  Vooottary.] — 
A  judgment  of  outlawry  was  obtained  against  a 
clergyman,  and  the  incumbent  of  two  benefices 
situate  in  the  counties  of  Stafford  and  Salop. 
Special  writs  of  capias  utlagatum  issued  at  the 
suit  of  the  plaintiff,  directed  to  the  same  sheriffs, 
to  which  they  respectively  returned  the  inquisi- 
tions made  under  those  writs  into  the  treasury 
of  K.  B.,  and  stated  that  defendant  had  no  goods, 
&c.,  but  that  he  had  a  benefice  in  each  county, 
and  within  one  diocese : — Held,  that  one  writ  of 


sequestrari  facias  was  sufficient,  there  being  only 
one  suit  and  one  debt,  though  two  inquisitions 
had  been  rendered  necessary  by  the  situation  of 
the  benefices  in  different  counties,  the  bishop,  as 
diocesan,  having  power  over  both.  Hinder  In  re^ 
1  Tyr.  347  ;  1  C.  &  J.  389 ;  1  D.  P.  C.  286. 

Satiifiaotion  of— -Entorod  onRooord.] — ^A  judg. 
ment  on  a  warrant  of  attorney  was  for  1,800/. ; 
the  defeasance  provided,  that  on  the  death  of 
the  defendaiit,  and  full  payment  of  tiie  arrears 
of  the  annuity,  satisfaction  should  be  entered  on 
the  record.  A  second  judgment  having  been 
signed  by  a  different  creditor,  who  sued  out  a 
sequestrari  facias  thereupon,  it  appeared  that,  at 
that  time,  the  former  creditor  had,  by  sequestra- 
tions, levied  more  than  1,800/.  for  arrears  of  his 
annuity,  and  there  were  arrears  still  due.  The 
court  ordered  that  satisfaction  should  be  entered 
on  the  roll  of  the  former  judgment,  as  of  the 
date  when  judgment  was  signed  by  the  second 
creditor ;  and  that  the  sums  levied  since  should 
be  paid  over  to  him.  But  they  refused  to  order 
payment  to  this  creditor  of  the  surplus  over 
1,800/.,  levied  before  the  signing  of  his  judgment. 
Cottle  V.  Warringtm,  2  N.  &  M.  227 ;  5  B.  &  Ad. 
447. 

When  Published.] — It  is  not  necessary  that  a 
writ  of  sequestration  should  be  published  before 
the  return-day  of  the  levari  &cias  upon  which 
it  is  founded  ;  or  that  a  copy  should  be  fixed  to 
the  church-door,  where  that  is  not  the  usual 
mode  of  publication.  Bamett  v.  Ajpprrley,  S 
B.  &  C.  630  ;  9  D.  &  R.  673. 

Sflbet  of.] — ^A  sequestration  obtained  by  the 
assignees  of  an  insolvent  incumbent  operates- 
only  from  the  time  of  publication,  and  does  not 
entitle  the  assignees  to  the  arrears  of  composition 
for  tithes  due  before  publicatioi^  waite  v. 
BUhop,  1  C,  M.  k  R.  505 ;  3  D.  P.  C.  234 ;  & 
Tyr.  90. 

Lodging  a  levari  facias  with  the  registrar  of 
the  bishop  of  the  diooese  does  not  bind  the  pro- 
perty of  the  incumbent  from  the  time  of  sncb 
lodging.    lb. 

2.  What  Pbopebtt  is  Liable  to. 

Peniion.] — Judgment  having  been  obtained 
against  a  county  court  judge  for  a  large  sum,  a 
judge*s  order,  under  the  Debtors  Act,  1869  (32 
k  38  Vict.  c.  62),  s.  5,  was  made  for  payment  of 
the  judgment  debt  by  quarterly  instalments  of 
50/.  each  on  days  named.  Default  being  made 
in  the  payment  of  these  instalments,  ana  there 
being  no  other  means  of  enforcing  obedience  to 
the  Older,  writs  of  sequestration  were  issued 
under  Ord.  XLVII.  The  debtor  having  resigned 
his  office,  a  pension  of  1,000/.  per  annum  was> 
granted  to  hmi  under  15  &  16  Vict.  c.  54,  s.  15, 
charged  upon  and  payable  out  of  the  consolidated 
fund : — Held,  that  tnis  pension,  being  a  reward 
for  past  services  only,  was  liable  to  seizure  under 
the  writs  of  sequestration  ;  and  the  court,  at  the 
instance  of  the  judgment  creditor,  made  an  order 
to  restrain  the  debtor  from  receiving  the  quarterly 
payments,  and  empowering  the  sequestrators  to- 
receive  the  same,  to  the  extent  of  the  moneys 
due  and  payable  under  the  judge's  order.  Will^ 
cock  v.  Terrell,  3  Ex.  D.  323 ;  39  L.  T.  84—0.  A. 

In  order  to  enforce  the  payment  of  alimony 
and  costs,  the  court  will  authorize  sequestratoxa 
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to  receire  portions  of  a  civil  service  pension. 
Sansom  v.  Saiuam,  4  P.  D.  69  ;  48  L.  J.,  P.  25 ; 
39  L.  T.  642 ;  27  W.  R.  692. 

The  pension  of  an  officer  in  the  Indian  army 
is  not  liable  to  sequestration  for  payment  of  costs 
and  permanent  alimony.  Birch  t.  Bireh,  8 
P.  D.  163  ;  62  L.  J.,  P.  86  ;  32  W.  R.  96. 


Undar  Inenmbonts  Sasignation  Act.] — In 

an  action  brought  by  a  retired  clergyman  against 
his  successor  in  the  incambencv  for  arrears  of 
the  pension  allowed  under  tnc  Incumbents 
Resignation  Act,  1871,  the  defendant  claimed  to 
set  off  against  such  arrears  and  also  to  recover, 
by  vray  of  counter-claim,  a  judgment  debt  due 
to  him  from  the  retired  clergyman  : — Held  (re- 
versing the  judgment  of  Lord  Coleridge,  C.  J.), 
that  the  pension  was  inalienable,  and  therefore 
the  defendant's  claim  could  not  be  set  off,  and 
the  plaintiff  was  entitled  to  a  separate  and  in- 
dependent judgment  for  the  arrears  due.  Gather^ 
eoU  v.  Smith  (No.  2),  7  Q.  B.  D.  626  ;  50  L.  J., 
Q.  B.  681  ;  45  L.  T.  106  ;  29  W.  R.  577  j  4S  J.  P. 
812— C.  A. 

Held  (by  Baggallay,  L.  J.,  and  Lush,  L.  J.), 
that  the  defendant's  claim  was  in  fact  a  set-off, 
and  must  be  dismi&sed.    Ih, 

Held  (by  Bramwell,  L.  .7.,  dissenting),  that  the 
defendant's  claim  was  a  counter-claim,  on  which 
Ife  was  entitled  to  judgment.    Ih, 

By  the  10th  section  of  the  Incumbents  Resig- 
nation Act,  1871,  the  pension  allowed  to  a  re- 
tiring clerk  is  made  a  charge  upon  the  revenues 
of  the  benefice,  "  and  shall  be  recoverable  as  a 
debt  at  law  or  in  equity  from  the  incumbent  of 
the  said  benefice  by  the  retired  clerk,  his  execu- 
tors, administrators  and  assigns  ....  but  shall 
not  be  transferable  at  law  or  in  equity."  In  an 
action  by  a  retired  clerk  against  the  incumbent 
of  the  benefice  for  payment  of  the  arrears  of  the 
pension  that  had  been  allowed  him  under  the 
act : — Held,  that  the  incumbent  could  not  set  off 
against  such  arrears  a  judgment  debt  previously 
due  to  him  from  the  retired  clerk.  Gathercole 
T.  Smith  (No.  1),  17  Ch.  D.  1 ;  50  L.  J.,  Ch.  671 ; 
44  L.  T.  439  ;  29  W.  R.  434—0.  A. 

Separate  Estate.]- Dividend  already  ac- 
crued on  a  fund  in  court  to  which  a  married 
woman  was  entitled  for  life  for  her  separata  use, 
without  power  of  anticipation,  ordered  to  be  paid 
to  the  sequestrators  of  her  property  on  tncir 
petition.  Clay  don  v.  Mnchy  15  L.  R.,  Eq.  266  ; 
42  L.  J.,  Ch.  416  ;  28  L.  T.  101. 

In  a  suit  for  restitution  of  conjugal  rights 
against  a  wife,  there  being  no  defence,  the  usual 
Older  was  made  that  she  should  return  to  her 
husband's  house  within  a  certain  number  of  days, 
and  certify  to  the  court  that  she  had  done  so, 
and,  on  the  court  being  satisfied  that  she  had  a 
considerable  separate  estate,  it  further  ordered 
that  she  pay  the  costs  of  the  proceedings.  She 
was  abroad  and  did  not  obey  the  order  to  return 
to  her  husband  at  all,  or  to  pay  the  costs  until 
after  a  long  delay.  The  court  ordered  a  writ  of 
sequestration  to  issue  against  her  estate,  in  the 
first  instance,  without  attachment.  Miller  y. 
Miller,  2  L.  R.,  P.  64 ;  39  L.  J.,  Mat.  38 ;  22  L.  T. 
418  ;  18  W.  R.  585. 


Without  Antioipatioii  defeats  Bequet tra- 


tion.] — By  marriage  settlement  in  1866,  property 
was  settled  to  the  separate  use  of  the  wife  for 
life,  without   power  of  anticipation,  with   re- 
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mainders  over.  In  1866,  the  wife  left  her  hus- 
band, and  he  instituted  a  suit  against  her  in  the 
Divorce  Court  for  restitution  of  conjugal  rights. 
Judgment  was  given  against  the  wife  with  costs. 
The  wife  withdrew  from  the  jurisdiction,  and 
declined  to  obey  the  judgment.  In  1870,  the 
husband  procur^  from  the  Divorce  Court  a  writ 
of  sequestration  against  the  separate  property  of 
the  wife  for  the  costs  of  the  suit.  In  October, 
1869,  dividends  and  interest  on  the  settled  pro- 
perty fell  due,  and  were  received  by  one  of  the 
trustees,  who  retained  them  in  his  hands.  In 
December,  1869,  a  hostile  suit  was  instituted  by 
the  wile  against  the  trustee  to  compel  the  pay- 
ment of  the  dividends  and  interest,  and  for  the 
removal  of  the  trustee,  but  not  asking  for  the 
general  administration  of  the  fund.  The  trustee 
admitted  that  he  had  in  his  hands  the  greater 
part  of  the  entire  fund.  A  few  days  after  his 
answer  the  trustee  filed  a  bill  in  the  Rolls  Court 
for  the  administration  of  the  trusts  of  the  settle- 
ment. On  motion  by  the  wife,  in  the  first  of 
the  two  suits,  that  the  trustee  might  be  ordered 
to  pay  into  court  the  entire  sam  admitted  by 
him  to  be  in  his  hands : — Held,  that,  regard 
being  had  principally  to  the  restraint  on  anticipa- 
tion contained  in  the  settlement,  the  money 
ought  to  be  paid  into  court,  notwithstanding  the 
writ  of  sequestration,  and  notwithstanding  that 
the  wife's  bill  had  not  prayed  the  general  ad- 
ministration of  the  trust  fund.  Miller  v.  Miller , 
18  W.  R.  750. 

Property   of    Personal   Sepresentatiye.] — ^A 

writ  of  sequestration  issued  against  the  property 
of  a  personal  representative,  who  was  in  default 
for  non-compliance  with  an  order  for  payment 
of  money,  without  attachment  of  his  person. 
Sykes  V.  JDysoUj  9  L.  R.,  Eq.  228. 

Moneys  in  Banker's  Hands — ^Payment  into 
Court.] — ^Wbere  bankers  had  in  their  hands 
money  belonging  to  a  person  against  whom 
sequestration  had  issued,  it  was  ordered  (the 
bankcis  admitting  the  sum  in  their  hands)  that  it 
should  be  paid  into  court,  and  the  costs  of  the 
plaintiff  and  the  bankers,  and  the  remuneration 
of  the  sequestrators  paid  out  of  it.  Miller  y. 
HuddleHane,  22  Ch.  D.  231 ;  52  L.  J.,  Ch.  208  ; 
47  L.  T.  570 ;  31  W.  R.  138. 

Against  whom — ^Banker.] — An  executor  had 
deposited  at  his  bankers'  money,  being  part  of 
the  estate,  and  an  order  had  been  made  that  the 
executor  should  pa^  the  money  into  court,  and 
sequestration  had  issued  against  him  : — Held, 
that  an  adverse  order  to  pay  the  money  in  could 
not  be  made  s^inst  the  bankers,  not  being  par- 
ties to  the  suit,  but  on  their  submission  to  the 
jurisdiction  a  directory  order  was  made.  Manton 
V.  Manton,  40  L.  J.,  Ch.  93. 

3.  When  Clebk  is  an  Insolvent  Debtob. 

Position  of  Judgment  Creditor.] — On  the  30th 
of  October,  1862,  a  sequestrari  facias,  at  the  in- 
stance of  a  judgment  creditor  of  G.,  issued  to  the 
bishop  of  the  diocese,  and  on  the  31  st,  at  9.38 
A.M.,  was  lodged  at  the  ofilce  of  the  bishop's  re- 
gistrar. On  the  1st  of  November  a  sequestration 
issued,  which  was  published  on  the  2nd.  On  the 
31st  of  October  G.  petitioned  for  adjudication  of 
bankruptcy  against  himself,  and  his  petition  was 
filed  on  the  same  day  at  12.26  P.M. ;  on  the  17th 

3  E 


1571 


EXECVTlOTii— Sequestration. 


1S72 


of  Kovemiber  a  creditor^B  asngnee  was  appointed, 
and  on  the  9th  of  Januaiy,  1863,  he  applied  for 
a  sequestration,  which  issued  on  the  10th,  and 
was  published  on  the  18th  : — Held,  first,  that  the 
profits  of  the  benefice  did  not  pass  to  him  under 
24  &  25  Vict.  c.  134,  s.  135,  until  he  had  obtained 
a  sequestration.  Hopkins  v.  Clarkf,  4  B.  &  S. 
836.  Affirmed  on  appeal,  5  B.  &  S.  753  ;  33  L. 
J.,  Q.  B.  334  ;  10  Jur.,  N.  S.  1071 ;  11  L.  T.  204  ; 
12W.R.1029— Bx.Ch. 

Held,  secondly,  that  the  judgment  creditor  was 
not  a  creditor,  having  security  for  his  debt  within 
12  &  13  Vict.  c.  106,  s.  184,  which  disentitles 
such  a  creditor  from  receiving  more  than  a  rate- 
able part  of  his  debt^    lb. 

Held,  thirdly,  that  therefore  he  was  entitled  to 
the  profits  of  the  benefice  as  against  the  creditor's 
assignee.    lb. 

Sequestration    to  Provisional  Assignee.] — A 

beneficed  clergyman,  being  in  custody,  the  plain- 
tiff, at  whose  suit  he  was  detained,  petitioned 
the  Insolvent  Debtors  Court,  under  1  &  2  Vict, 
c.  110,  s.  36,  whereupon  his  estate  and  effects  be- 
came vested  in  the  provisional  assignee.  No 
general  assignee  was  appointed,  but  the  provi- 
sional assignee  applied  for  and  obtained  a  seques- 
tration of  the  profits  of  the  living.  The  present 
plaintiff  subsequently  obtained  a  sequestrari 
facias  on  a  judgment  obtained  by  him  in  the  or- 
dinary form.  A  rule  having  been  obtained  to 
set  aside  the  sequestration  obtained  by  the  pro- 
visional assignee,  on  the  ground  that  the  55th 
section  gave  authority  to  the  general  assignee 
alone,  and  not  the  provisional  assignee  : — Held, 
that  a  sequestration  to  the  provisional  assignee 
alone  was  valid,  and  that  the  appointment  of  a 
general  assignee  was  a  matter  within  the  discre- 
tion of  the  Insolvent  Debtors  Court.  Smith  v. 
Wetherell,  2  B.  C.  Rep.  179  ;  5  D.  &  L.  278  ;  17 
L.  J.,  Q.  B.  57  ;  12  Jur.  53. 

• 

Aetion  of  Debtor  againit  Solioitor  for  Vegli- 
genoe — Faesing  to  Asiignees.] — In  an  action  by 
an  insolvent  beneficed  clergyman  against  an  attor- 
ney, the  count  charged  him  with  negligence  in 
setting  aside  a  sequestrari  facias  issued  against 
his  benefice,  by  reason  whereof  the  writ  remained 
in  force  longer  than  it  otherwise  would  have 
done,  whereby  he  lost  the  rents  : — Held,  that  the 
cause  of  action  passed  to  his  assignees.  Wetherell 
V.  JuliM,  10  C.  B.  267  ;  19  L.  J.,  C.  P.  367  ;  14 
Jur.  700. 

EiFect  of  Interim  Order  for  Protection.] — An 

interim  order  for  protection  under  5  &  6  Vict.  c. 
116,  and  7  &  8  Vict.  c.  96,  operated  only  to  pro- 
tect the  person  of  the  petitioner  and  such  of  his 
property  as  by  those  acts  vested  in  his  assignees, 
and  therefore  such  order  did  not  prevent  a  cre- 
ditor from  issuing  a  sequestrari  facias  to  seize  the 
profits  of  a  benefice,  after  the  insolvent's  petition 
and  before  the  final  order.  Parry  v.  Jones.,  1  C. 
B.,  N.  8.  339  ;  26  L.  J.,  C.  P.  36  ;  2  Jur.,  N.  S. 
1190. 

4.  Return  to  Writ. 

Effect  of.] — Though  a  levari  facias  de  bonis 
occlesiasticis  is  a  continuing  execution,  and  a 
levy  may  be  made  from  time  to  time  after  it  is 
retumable,*till  the  sum  indorsed  is  satisfied  ;  yet 
if  it  is  actually  returned,  the  authority  of  the 


bishop  is  at  an  end.    Marsh  v.  Fatccett,  2  H.  Bl. 
582. 

The  proper  way  is  to  rule  the  bishop  from  time 
to  time,  to  ascertain  what  he  has  levied.    Jb, 

When  Bishop  can  be  compelled  to  make.] — It 
is  a  good  objection  to  a  rule  requiring  a  bishop 
to  make  his  return  to  a  levari  facias,  obtained  by 
an  attorney  not  employed  in  the  cause  origin- 
ally, that  the  order  for  changing  the  attorney  has 
not  been  served  upon  the  bishop.  Phillips  v, 
Berkeley,  5  D.  P.  C.  279  ;  W.,  W.  k  D.  50. 

A  bishop  cannot  be  required  to  make  a  return 
of  what  has  been  levied  under  a  levari  facias, 
previously  to  his  coming  into  office.    Jb, 

Who  can  Apply  for.] — The  assignees  of  an  in* 
solvent  debtor  only,  and  not  bis  creditors,  can 
apply  for  an  account  of  the  moneys  received  by 
a  bishop  under  the  sequestration  of  a  benefice 
held  by  the  insolvent  in  his  diocese.  Jfoffatt, 
Ejb  parte,  W.,  W.  &  D.  358  ;  1  Jur.  453. 

Within  what  Time  Application  ihonld  be 
Made.] — ^A  levari  facias  having  been  returned  by 
the  bishop,  and  filed,  before  the  execution  wafl 
satisfied,  the  court  granted  a  rule  absolute  in  the 
first  instance,  that  the  writ  should  be  taken  off 
the  file,  and  sent  back  to  the  bishop,  and  that  he 
should  certify  to  the  court  what  he  had  done 
under  it.  Aldcrton\.  St.  Aubyn,  6  M.  &  W.  160  ; 
8  D.  P.  C.  223  ;  4  Jur.  53. 

Before  Execution  Satisfied.] — ^A  levari  facias 
dc  bonis  ecclesiasticis  having  issued  in  1834,  the 
bishop,  in  1838,  was  ruled  to  return  what  sums 
he  had  from  time  to  time  levied  under  the  writ ; 
he  made  a  return,  setting  out  certain  items  of  re- 
ceipt and  disbursement : — Held,  insufficient,  in- 
asmuch as  it  did  not  state  that  the  items  of  re- 
ceipt were  all  that  had  been  received,  or  that 
payments  had  been  actually  made.  Alehin  v. 
Hopkins,  1  Am.  399  ;  7  D.  P.  C.  146  ;  3  Jur.  11, 

Sufficiency  of.] — But  where  no  wrongful  act  is 
shewn,  it  is  too  late,  three  years  after  satisfaction 
of  a  sequestrari  facias,  to  call  upon  the  bishop- to 
certify  to  the  court  what  has  been  done  under  the 
writt  Billing  v.  St,  Auby^i,  7  Jur.,  N.  S.  775  ; 
4  L.  T.  404. 

Bishop  Translated  to  another  Diooese.] — Upon 
the  translation  of  a  bishop  to  another  diocese 
pending  a  sequestration  issued  by  him,  the  return 
to  a  fi.  fa.  de  bonis  ecclesiasticis  is  properly 
made  by  his  successor.  Dawson  v.  Symmons,  12 
Q.  B.  830  ;  18  L.  J.,  Q.  B.  34 ;  12  Jur.  1072. 

Deductions  ftrom  Sum  Leyied.] — Where  dedue- 
tiQns  were  made  from  the  sum  levied  under  the 
sequestration  in  respect  of  certain  legal  charges, 
including  the  curate's  stipend,  the  court  referred 
it  to  the  master  to  say  whether  the  charges  were 
proper.    lb. 

A  return  having  been  made  by  a  bishop  to  a 
fi.  fa.  de  bonis  ecclesiasticis.  annexing  an  account 
of  moneys  levied  under  that  and  a  prior  writ 
issued  by  another  sequestrator,  the  court  referred 
the  account  to  the  master  to  examine  the  deduc- 
tions made  from  the  sum  levied,  and  say  whether 
they  were  proper  to  be  allowed,  notwithstanding 
the  same  accounts  had  been  filed  in  the  eccle- 
siastical court.    Morris  v,  Phelps,  4  Ex,  895  ;  19 
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L.  J.,  Ex.  165.    See  also  Jone9  y.  Dangerfield^ 
^osty  coL  1576. 

Soflpension  of  Clergyman  subsequent  to  Issue 
of  Writ.] — A  sequestration  issued  on  a  judgment 
against  a  beneficed  clergyman,  It  was  published, 
and  the  sequestrator  entered  into  receipt  of  the 
profits.  Subsequently  the  clergyman  was  sus- 
pended |rom  the  exercise  of  his  ofiSce,  and  from 
receiving  the  fruits  of  his  benefice  for  eighteen 
months.  The  bishop  issued  a  sequestration  on 
this  sentence  to  a  (Afferent  sequestrator,  which 
was  published,  the  judgment  debt  for  which  the 
first  sequestration  had  issued  being  unsatisfied. 
On  a  rule  calling  upon  the  bishop  to  shew  cause 
why  he  should  not  pay  the  party  at  whose  suit 
the  first  sequestration  issued  the  profits  of  the 
benefice  received  : —  Held,  that  the  suspension 
for  the  time  of  its  endurance  operated  in  respect 
of  perception  of  the  profits,  as  a  motion  would 
have  done,  not  only  against  the  clerk,  but 
against  his  creditors,  and  the  rule  was  discharged 
as  to  the  profits  received  after  the  second  seques- 
tration was  published,  Fhhcr  v.  OresJtwdl  or 
Bunter,  14  Q.  B.  825  ;  19  L.  J.,  Q.  B.  357  ;  14 
Jur.  692. 

5.  Other  Mattebs  eelating  to. 

Setting  aside  Order  of  Discharge.]— A  solicitor 
who  had  been  conducting  a  suit,  but  who  was 
not  then  acting  for  |  the  plaintiff,  accepted  a  sum 
of  money  on  his  behalf,  and  allowed  an  order  of 
sequestration  previously  granted  against  the  de- 
fendant to  be  discharged.  On  the  application  of 
the  plaintiff,  the  order  of  discharge  thas  obtained 
was  set  aside.  Ward  v,  Cornwall^  19  W.  B. 
1076. 

Title  of  Person  Claiming  under.] — The  title  of 
a  person  claiming  under  a  writ  of  sequestration 
issued  by  the  Court  of  Chancery  prevails  over 
that  of  a  mortgagee  under  a  mortgage  for  value 
made  in  order  to  avoid  the  effect  of  the  writ,  and 
with  full  knowledge  on  the  part  of  the  mortgagee 
of  all  the  circumstances.  Ward  v.  Booths  14 
L.  R,  Eq.  195  ;  41  L.  J.,  Ch.  729  ;  25  L.  T.  364 ; 
20  W;  R.  880. 

In  a  suit  of  W.  r.  C,  a  writ  of  sequestratiofi 
issued  against  C.  was  irregularly  discharged 
without  the  knowledge  of  W.,  and  at  the  instance 
of  M.,  acting  on  behalf  of  C.  W.  afterwards 
filed  a  bill  to  enforce  a  later  writ  against  pro- 
perty to  which  C.  had  become  entitled  subse- 
quently to  the  discharge  of  the  writ,  and  which 
was  claimed  by  M.  under  a  mortgage  by  C. 
After  filing  the  bill,  W.,  for  the  first  time, 
became  aware  of  the  existence  of  the  order  dis- 
charging the  writ,  and  procured  such  order  to  be 
itself  discharged,  and  amended  his  bill,  relying 
on  the  first  writ : — Held,  that  he  had  suflScient 
title  at  the  time  of  filing  the  bill  to  enable  him 
to  maintain  the  suit.    Ih, 

Costs.] — When  a  deposit  on  an  appeal  had 
been  ordered  to  be  returned  to  the  appellant, 
and  before  it  was  paid  to  him  sequestration  was 
issued  against  him  for  non-payment  of  costs 
previously  due,  the  deposit  was  ordered  to  be 
paid  to  the  sequestrators  instead  of  the  appellant. 
Conn  V.  Garland,  9  L.  B.,  Ch.  101 ;  22  W.  R. 
175. 

Costs  of  a  sequestration  as  between  solicitor 


and  client  will  not  be  taxed. ,  Shapland,  In  re, 
Hunt,  Ex  parte,  23  W.  R.  40. 

Restraining  in  linnding-np.] — The  arrest  of  a 
ship  in  a  cause  of  wages,  after  the  company  to 
which  the  ship  belonged  was  ordered  to  be 
wound  up,  is  a  sequestration  within  the  meaning 
of  the  Companies*  Act,  1862,  s.  163,  and  conse* 
quently  yoid.  AtLstralm  Direct  Steam  Navi^a* 
tioH  Company,  In  re,  Baker,  Ex  parte,  20  L.  B., 
Eq.  326  ;  44  L.  J.,  Ch.  676. 

Selling  Goods  under  Sequestration.] — ^An  order 
to  sell  goods  under  a  sequestration  for  not  obeying 
the  Older  of  the  court  was  made  on  motion  ex 
parte,  the  party  having  gone  out  of  the  jurisdic- 
tion. Rush,  In  re,  10  L.  R.,  Eq.  442  ;  22  L.  T. 
116;  18  W.  R.  417. 

Enforcing.] — A  writ  of  sequestration  having 
been  issued  to  enforce  an  order  for  the  payment 
of  costs,  the  sequestrator  demanded  possession 
of  the  property,  which  was  in  the  hands  of 
parties  holding  under  the  person  whose  estate 
had  been  sequestrated,  and  was  refused  posses* 
sion.  The  coi^t  declined  to  enforce  the  seques- 
tration by  an  attachment  against  those  parties, 
but  granted  a  writ  of  assistance  to  the  sheriff 
for  that  purpose.  Bayley  v.  Bayley,  4  S.  &  T. 
222. 

7or  Payment  of  Costs—- AppUeation.] — Where 
an  application  is  made  In  an  action  which 
is  transferred,  for  hearing  only,  to  a  judge 
who  docs  not  sit  in  chambers,  it  is  properly 
made  to  such  judge  in  court ;  otherwise  in 
chambers.  Snow  v.  Bolton,  17  Ch.  D.  433  ;  50 
L.  J.,  Ch.  743  ;  44  L.  T.  571  ;  29  W.  R.  553. 

Payment  ordered  to  Sequestrators  appointed 
by  another  Diyision.] — An  order  was  made  on 
summons  in  an  administration  action  directing 
payment  to  sequestrators,  appointed  by  the  Pro- 
bate and  Divorce  Division,  of  income  of  a  bene- 
ficiary under  the  trust  being  administered* 
Sladc,  In  re,  Slade  v.  Hulme,  18  Ch.  D.  653  ; 
50  L.  J.,  Ch.  729 ;  45  L.  T.  276 ;  30  W.  R. 
28. 

Sequestration  in  Colonial  Court — Jurisdietion 
of  Court  of  Bankruptcy.]  —  Before  issuing  a 
sequestration  against  real  estate  of  a  bankrupt 
situate  in  a  colony,  for  the  purpose  of  compelling 
his  appearance  in  an  action  in  the  Colonial  Court 
to  realize  a  mortgage  given  by  him  of  other  real 
estate  in  the  colony,  the  leave  of  the  Court  of 
Bankruptcy  ought  to  be  obtained.  Ilogern,  Ex 
parte,  Boiistcad,  In  re,  16  Ch.  D.  665  ;  44  L.  T. 
357— C.  A. 

Issued  without  Leaye — Undertaking.] — 

But  where  such  a  sequestration  had  been  issued 
M^thout  leave,  and  an  appearance  had  been 
entered  in  the  colonial  action : — Held,  that  it 
was  sufiicient  that  the  plaintiffs  in  the  action 
should  undertake  not  to  use  the  sequestration 
for  any  other  purpose.     Ih 

Bishop  entitled  to  Fruits  of  Benefiee  during 
Sequestration.] — When  a  living  is  vacant  by 
reason  of  the  suspension  of  a  clerk  under  sentence 
founded  on  proceedings  under  the  Church 
Discipline  Act  (3  &  4  Vict.  c.  86),  and  the  pro- 
ceeds have  been  sequestrated,  the  fruits  of  tho 
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sequestration  belong  to  the  bishop,  as  chief 
pastor  of  the  church,  subject  to  the  duty  of 
providing  for  the  services.  ThakeTiavi^  In  re^ 
12  L.  R.,  Eq.  494  ;  24  L.  T.  902  ;  19  W.  R.  1001. 

Action  by  Vicar  in  Equity  for  an  Acconnt.] — 
A  vicar  suffered  judgment  to  be  entered  up 
against  him  for  a  debt  in  virtue  of  which  the 
tithes,  rents  and  profits  of  the  vicarage  were 
sequestered  :  after  the  sequestration  had  con- 
tinued for  some  time,  the  vicar  filed  a  biU^against 
the  judgment  creditor,  the  sequestrator  and  the 
bishop,  praying  that  an  account  might  be  taken 
of  the  tithes,  rents  and  profits  received  by  the 
sequestrator,  and  the  payments  thereout  to  the 
judgment  creditor ;  and  that  upon  payment  of 
what  should  be  found  due  to  the  creditor,  he 
might  be  ordered  to  enter  up  satisfaction  on  the 
judgment,  and  that  the  writ  of  sequestration 
might  be  discharged  :— Held,  that  the  bill  must 
be  dismissed  with  costs  against  the  bishop  and 
the  sequestrator  on  the  ground  of  want  of  privity, 
and  against  the  judgment  creditor  on  the  ground 
that  the  matter  was  one  entirely  for  the  court  of 
common  law  in  which  the  judgment  was  entered 
up,  and  that  the  Court  of  Chancery  had  no 
jurisdiction  to  decree  an  account  to  be  taken 
in  such  a  case.    Williams  v.  Immey,  23  L.T  100. 

Adyowson,  Sale  of— How  Writ  affected  by.]— 
S.  mortgaged  the  advowson  of  the  vicarage  of  St. 
Giles,  Camberwell,  to  the  plaintiff,  as  a  security 
for  the  repayment  of  two  sums  of  7,500/.  and 
5,000/.  advanced  by  the  plaintiff  to  him,  and 
afterwards  conveyed  the  advowson,  subject  to 
the  payment  of  the  two  sums  to  the  defendant, 
who,  as  a  security  for  the  payment,  executed  a 
warrant  of  attorney  whereby  he  confessed  judg- 
ment at  the  suit  of  the  plaintiff  for  25,000/.  The 
vicarage  having  become  vacant,  the  defendant 
was  presented,  and  default  having  been  made  in 
payment  of  the  interest  on  the  several  sums,  the 
plaintiff  caused  a  writ  of  sequestration  to  issue 
against  the  vicarage.  The  plaintiff  subsequently 
died,  and  his  representatives  afterwards  obtained 
a  decree  of  foreclosure  of  the  equity  of  redemp- 
tion, and  sold  the  advowson  for  11,000/.  On  a 
motion  for  a  rule  to  set  aside  the  writ  of  seques- 
tration : — Held,  that  the  sale  was  not  a  satisfac- 
tion of  the  judgment,  and  that  the  sequestration 
remained  in  full  force  and  unaffected.  Long  v. 
Williams,  26  L.  T.  878. 

Vo  Priority  in  Sequestration  of  Benefice  be- 
tween Tmstees  in  Bankruptcy.] — Held,  by  James 
and  Cotton,  L,  JJ.  (dissentiente,  Brett,  L.  J.),  that 
the  effect  of  s.  88  of  the  Bankruptcy  Act,  1869, 
is  only  to  g^ve  priority  to  a  sequestration  issued 
by  the  trustee  in  the  bankruptcy  of  a  beneficed 
clergyman  over  a  sequestration  issued  by  an  in- 
dividual creditor  in  i-espect  of  a  debt  provable  in 
the  bankruptcy,  but  that  the  section  has  no  appli- 
cation as  between  sequestrations  issued  by  the 
trustees  in  two  different  bankruptcies.  Chicky 
Ex  parte,  Meredith,  In  re,  11  Ch.  D.  731—0.  A. 

Sequestration  after  Discharge.] — Held,  by  the 
court  unanimously,  that  the  fact  that  a  bankrupt 
beneficed  clergyman  has  obtained  an  order  of 
discharge  does  not  prevent  the  trustee  in  the 
bankruptcy  from  issuing  a  sequestration  of  the 
profits  of  the  benefice  which  the  bankrupt  held 
at  the  time  of  the  bankruptcy.    Ih. 


Liability  of  Sequestrator  for  Costs  of  Repairs.] 
— When  a  benefice  was  under  sequestration  at 
the  death  of  the  incumbent,  and  after  the  avoid- 
ance the  buildings  were  inspected  by  the  diocesan 
surveyor,  and  the  bishop  made  an  order  pursuant 
to  the  Ecclesiastical  Dilapidations  Act,  1871, 
s.  34,  stating  the  cost  of  the  repairs  required, 
and  declaring  the  executors  or  administrators  of 
the  incumbent  liable  for  the  same  : — ^Held,  that 
the  sequestrator  was  not  liable  under  s.  53  for 
the  cost  of  the  repairs,  and  was  not  entitled  to 
deduct  the  same  from  the  profits  of  the  benefice 
in  his  hands.  Jones  v.  JDangerfield,  1  Ch.  D. 
438  ;  45  L.  J.,  Ch.  161  ;  34  L.  T.  387  ;  24  W.  R. 
203. 


IX.    CHARGING  STOCKS,  FUNDS,  AND 

SHARES. 

1.  JVBISDICTION  TO  CHABOE. 

Judge  at  Chambers.] — ^A  judge  at  chambers 
only,  and  not  the  court,  has  authority  to  make 
an  orders  charge  a  fund  with  the  payment  of 
money  recovered  by  a  judgment.  Jirown  t. 
Bamford,  9  M.  &  W.  42  ;  1  D.,  N.  S.  361  ;  6  Jur. 
451. 

If  the  judge  makes  an  absolute  order,  the  court 
has  jurisdiction  to  set  it  aside  if  wrongly  made  ; 
but  if  he  only  makes  an  order  nisi,  the  court  has 
no  authority  to  entertain  the  question,  although 
the  judge  expresses  his  desire  to  refer  it  to  the 
court    Ih, 

Courts  of  Sqnity.]— A  judge  of  the  Court  of 
Chancery  is  not  a  judge  of  one  of  the  superior 
courts  at  Westminster,  and  has  no  jurisdiction 
to  order  moneys  invested  in  the  name  of  the 
accountant-general  to  stand  chaiged  with  a 
judgment  debt  recovered  at  law  against  the 
party  entitled  to  such  funds.  Mies  v.  Preslund, 
2  Beav.  300  ;  4  Mylne  &  C.  431. 

Stock  standing  in  the  accountant-generars 
name  to  the  separate  account  of  a  party  against 
whom  a  judgment  debt  has  been  recovered,  may 
be  charged  with  the  debt ;  but  the  charging 
order  must  be  made  not  by  a  judge  in  equity, 
but  by  a  judge  at  common  law ;  and  although 
such  order  in  terms  charges  the  stock,  it  affects 
only  the  interest  of  the  debtor  in  the  stock,  and 
therefore  does  not  interfere  with  the  right  of 
prior  incumbrancers.  Hulkes  v.  Day,  10  Sim. 
41  ;  4  Jur.  1126. 

Courts  of  equity  will  carry  into  execution 
their  orders  and  decrees  for  costs,  by  charging 
the  government  stock  of  the  debtor,  under  the 
provisions  of  the  1  &  2  Vict.  c.  110  ;  and  for  that 
purpose  it  is  not  necessary  to  give  further  proof 
of  application  for  payment  than  is  contained  in 
the  notice  of  the  intended  application  to  make 
the  order  for  the  chaige  absolute.  Blake  v. 
White,  3  Y.  &  C.  434  ;  3  Jur.  749. 

To  what  Judge  Application  made  if  Aetion 
Tried  in  District  Registry.]— Upon  a  petition  by 
a  solicitor  for  a  charging  order  on  property  pre- 
served in  an  action  marked  "  Chancery  Division, 
Liverpool  District  Registry,  Hall,  V.-'C.,"  which 
had  been  tried  by  a  judge  and  jury  at  Liverpool : 
— Held,  that  the  judge  who  had  dealt  with  the 
substantial  part  of  the  case  was  the  only  judge 
who  could  deal  with  the  application.     Owen  v. 
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Jlenshato,  7  Ch.  D.  385  ;  47  L.  J.,  Ch.  267  ;  26 
W.  R.  188, 

2.  What  ase  Companies  within  1  &  2 
Vict.  c.  iio. 

Banking.] — ^A  banking  co-partnership  which 
made  returns  to  the  stamp-office  pursuant  to 
7  Geo.  4,  c.  46,  is  a  public  company  not  incor- 
porated within  the  meaning  of  the  above  statute. 
Maeintyre  v.  Cmnell,  I  Sim.,  N.  8.  226 ;  20 
L.  J.,  Ch.  284 ;  15  Jur.  529.  See  Graham  v. 
Cmnell,  1  L.,  M.  &  P.  438  ;  19  L.  J.,  Ex.  361. 


^] — It  is  doubtful  whether  a  mining 
company,  conducted  on  the  cost-book  principle, 
is  a  public  company  within  the  statute,  and 
whether  the  interest  of  a  registered  proprietor 
in  certain  shares  in  a  company  can  he  charged 
by  a  judge's  order  made  under  that  section,  if 
the  shares  have  been  sold  previously  to  such 
order,  but  no  notice  of  the  sale  has  been  given 
to  the  purser  of  the  mine,  and  the  shares  are 
still  remaining  in  the  name  of  the  judgment 
debtor.  In  such  a  case,  therefore,  the  court 
confirmed  a  judge's  order  for  charging  the 
debtor's  interest  in  such  shares,  as  the  court 
would  not  decide  such  matter  on  a  summary 
application,  from  which  there  was  no  appeal. 
KicholU  V.  liasewame,  6  C.  B.,  N.  S.  480 ;  28 
L.  J.,  C.  P.  273  ;  5  Jur.,  N.  S.  1266. 

3.  Obdeb  Chabgikg. 

Whon  Granted.] — A  decree  declaring  a  plain- 
tiff entitled  to  one-fifth  of  the  proce^  of  sale 
of  chattels,  and  directing  an  account  to  be  taken 
of  what  was  due,  and  payment  of  such  amount 
together  with  the  costs  of  the  .action  to  him, 
does  not  entitle  him  to  a  charging  order  under 
1  &  2  Vict.  c.  110,  s.  18,  or  to  a  stop  order  against 
funds  in  court  in  another  suit  belonging  to  the 
same  defendant.  Widgery  v.  Tejyper^  Hall  v. 
Tepper,  6  Ch.  D.  364  ;  37  L.  T.  297  ;  26  W.  R. 
872— C.  A. 

Upon  judgment  in  an  action  declaring  that 
the  defendant  is  liable  to  pay  to  the  plaintiff  a 
certain  sum,  and  decreeing  payment  to  be  made 
on  or  before  that  day  three  months,  the  plaintiff 
is  at  once  entitled,  under  1  &  2  Vict.  c.  110,  s.  14, 
to  obtain  a  charging  order  upon  stock  and  shares 
standing  in  the  name  of  the  defendant.  Bag- 
nail  V.  Carlton,  6  Ch.  D.  130  ;  47  L.  J.,  Ch.  51 ; 
36  L.  T.  730  ;  26  W.  R.  71. 

A  charging  order  will  not  be  made  against 
government  stock,  standing  in  the  name  of  a 
judgment  debtor,  upon  a  judgment  de  bonis  tes- 
tatoris  obtained  against  the  debtor  as  adminis- 
tratrix.   Uewat  V.  Davenport,  21  W.  R.  78. 

A  registered  owner  of  shares  in  a  company 
deposited  the  certificates  with  £.  as  a  security 
for  money  advanced.  He  afterwards  borrowed 
a  further  sum 'from  an  insurance  office,  and 
executed  to  C,  one  of  his  sureties  on  that  occa- 
sion, with  the  consent  of  E.,  who  was  the  other 
surety,  a  transfer  of  the  shares,  accompanied  by 
a  declaration  of  the  terms  of  the  transfer,  and 
delivered  both  instruments  to  C.  The  money 
not  having  been  paid  to  the  Insurance  office, 
they  claimed  it  from  E.  &  C,  when  C.  requested 
the  insurance  office  to  transfer  the  shares  into 
his  name,  which  they  refused  to  do,  on  the 
ground  that  they  had  been  previously  served 
with  an  order  nisi  to  charge  the  shares  : — Held, 


that  the  shares  were  properly  charged  as  shares 
standing  in  the  owner's  name  *^  in  his  own  right." 
Ftdler  v.  Earle,  7  Ex.  796  ;  21  L.  J.,  Ex.  314. 

A  charging  order  will  be  made  absolute,  not- 
withstanding proceedings  against  the  trustees  of 
the  fund  by  creditors,  and  there  is  no  other  fund 
for  payment  of  costs.  Smith  v.  Youde,  2  F.  &  F. 
376. 

Pension.] — The  East  India  Company  granted 
to  a  person  a  pension,  in  consideration  of  his 
distressed  state  and  the  services  of  his  father : — 
Held,  that  this  could  not  be  charged  with  a 
judgment  debt  by  an  order,  MorrU  v.  Mane9ty, 
7  Q.  B.  674  ;  14  L.  J.,  Qi  B.  285 ;  9  Jur.  1034. 

The  order  directed  that  the  pension  should 
stand  xshai^ged,  unless  cause  was  shewn  at 
chambers  in  six  calendar  months.  The  court 
rescinded  the  order  on  motion  by  the  East  India 
Company  and  by  an  assignee  of  the  pension 
within  the  six  months.    lb. 

Annuity.] — ^A  judge  having  made  an  order, 
charging  an  annuity  payable  out  of  the  Suitors* 
Fund,  by  order  of  the  lord  chancellor,  in  pur- 
suance of  46  Geo.  3,  c.  128,  the  court  considering 
it  doubtful  whether  or  not  the  order  was  valid, 
refused  to  set  it  aside,  as,  by  so  doing,  they 
would  deprive  the  party  of  the  right  of  appeal. 
WUItarn  V.  Lynch,  1  Ex.  391  ;  17  L.  J.,  Ex.  13. 

A  judgment  debtor  was  entitled  as  sole  execu- 
tor and  legatee  under  the  will  of  D.,  to  the  arrears 
of  a  government  annuity  granted  for  the  life  of 
D.  He  also  was  entitled,  as  such  executor  and 
legatee,  to  a  government  annuity  in  the  name  of 
D.,  but  granted  for  his  own  life :— Held,  that 
neither  the  arrears  nor  the  annuity  were  charge- 
able.    Taylor  v.  Tupibull,  4  H.  &  N.  495. 

When  Interest  is  Contingent  or  TTneertain.] 

— ^The  contingent  reversionary  life  interest  of  a 
judgment  debtor  in  the  surplus  (if  any)  of  stock 
standing  in  the  name  of  trustees,  and  assigned  by 
him  to  another  set  of  trustees,  on  trust  to  sell  it 
and  pay  his  debts,  to  a  named  amount,  with  a 
resulting  trust,  as  to  the  surplus  after  such  pay- 
ment (subject  to  the  present  life  interest  of 
another  person  therein)  in  favour  of  the  debtor, 
is  chargeable  under  the  enactments,  notwith- 
standing the  doubtful  nature  of  the  interest  and 
the  uncertainty  as  to  its  extent.  Baker  v.  Tvnte, 
2  EL  &  El.  897  ;  29  L.  J.,  Q.  B.  233  ;  6  Jur.,  N.  S. 
1192. 

A  debtor,  being  possessed  of  shares  in  a  com- 
pany, transferred  them  to  B.  as  a  security  for  a 
debt.  Subsequently  he  assigned  them  (subject  to 
B.'s  debt)  to  trustees  to  repay  a  loan  which  had 
been  made  to  him,  by  his  brother,  and  to  apply  the 
surplus  for  the  benefit,  at  the  trustees'  discretion, 
of  his  wife,  his  children,  or  himself.  There  were 
other  trusts  for  the  benefit  of  his  wife  and 
dhildren,  and  an  ultimate  trust,  on  iiis  wife's  de- 
cease, and  in  case  no  child  attained  the  age  of 
twenty-one,  or  being  a  daughter  married  before 
that  age,  to  the  debtor  and  his  assigns  : — Held, 
that  he  had  an  interest  in  the  shares  capable  of 
being  charged  under  the  above  statutes.  Cragg 
V.  Taylor,  2  L.  R.,  Ex.  131  ;  36  L.  J.,  Ex.  63  ;  15 
L.  T.  584. 

Stook  Vested  in  Tmstees— Interest  Determin- 
able on  Alienation — Chargeable  Interest.] — An 
order  was  made  under  1  &  2  Vict,  c  110,  s.  14, 
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and  3  &  4  Vict.  c.  82,  charging  a  jadgment 
debtor's  interest  in  the  dividends  on  certain 
bank  stock.  It  appeared  that  bj  the  terms  of 
a  will  certain  property,  including  this  stock,  was 
bequeathed  to  trustees  on  trust  as  to  one  moiety 
thereof  for  the  testatrix's  niece,  and  as  to  the 
other  moiety  in  trust  to  pay  the  income  thereof 
to  her  nephew,  the  judgment  debtor,  for  life,  or 
until  he  should  attempt  to  alien  or  charge  the 
same.  And  upon  his  interest  determining,  there 
were  limitations  over  in  favour  of  his  wife  for 
life,  and  after  her  death  in  favour  of  his  children, 
with  an  ultimate  remainder  in  the  event  of  the 
failure  of  the  preceding  trusts  to  the  judgment 
debtor  absolutely.  At  the  time  when  the  charging 
order  was  made,  there  was  a  dividend  on  the 
stock  accrued  due,  but  which  the  trustees  had 
not  yet  received  from  the  bank  : — Held,  that  the 
fact  that  the  stock  stood  in  the  name  of  the 
trustees  in  trust  for  another,  besides  the  judg- 
ment debtor,  did  not  prevent  its  being  stock 
*'  standing  in  the  name  of  any  person  in  trust 
for  him,"  within  the  words  of  1  &  2  Vict.  c.  110, 
8.  14.  South-  Western  Loan  Company  v.  Robert' 
son,  8  Q.  B.  D.  17 ;  51  L.  J.,  Q.  B.  79  ;  46  L.  T. 
427 ;  30  W.  R.  102. 

Held,  also,  that  the  accrued  dividend  and  the 
ultimate  remainder  to  the  judgment  debtor,  after 
failure  of  the  preceding  trusts,  constituted  a  suf- 
ficient chargeable  interest,  whatever  might  have 
been  the  case  with  regard  to  the  interest  deter- 
minable on  alienation,  if  that  had  stood  alone  ; 
and  that  the  order  was  therefore  rightly  made, 
the  trustees  being  responsible  upon  its  being 
made  for  the  due  application  of  the  fund  accoid- 
ing  to  the  legal  effect  of  the  order,  whatever  it 
might  be.    Ih, 

Whore  Debtor  has  no  Benefioial  Interest.] — 

In  an  action  under  1  &  2  Vict.  c.  110,s.  15,  against 
a  company  for  permitting  the  transfer  of  shares 
after  notice  of  a  charging  order  nisi,  and  before 
the  making  of  it  absolute,  it  is  a  good  answer  to 
shew  that  the  judgment  debtor  in  whose  name 
the  shares  stood  had  no  beneficial  interest  in 
them.  Gilly,  Contine7ifal  Union  Gas  Company y 
7  L.  R.,  Ex.  332  ;  41  L.  J.,  Ex.  176  :  27  L.a\  428  ; 
21  W.  R.  111. 

The  Companies  Act  of  1862,  s.  30,  enacts,  that 
no  notice  of  any  trust  shall  be  entered  on  the 
register  of  a  company  incorporated  under  the 
act ;  and  therefore  the  court  will  not  set  aside 
an  order  made,  charging  shares  in  a  limited  com- 
pany standing  in  the  name  of  the  judgment 
debtor,  although  he  is  owner  of  the  shares  as 
trustee  only,  and  has  no  beneficial  interest  what- 
ever therein.  Cragg  v.  Taylor,  1  L.  R.,  Ex.  148  ; 
35  L.  J.,  Ex.  92  ;  12  Jur.,  N.  S.  320  ;  13  L.  T.  756  ; 
14  W.  R.  399;  4  H.  &  C.  158. 

Where  bank  stock,  vested  in  trustees,  is  con- 
veyed by  w^ill  in  terms  which  leave  it  doubtful 
whether  any  beneficial  interest  is  conveyed  to  a 
party  against  whom  final  judgment  has  been  ob- 
tained, a  judge  may  make  an  order  charging  the 
stock  conditionally.  Foioler  v.  Churchill,  2  D., 
N.  S.  562  J  11  M.  &  W.  57  ;  12  L.  J.,  Ex.  230 ;  7 
Jut.  166. 

Stock  of  a  company  standing  in  the  name  of  a 
trustee  is  not  affected  by  a  charging  order  under 
1  &2  Vict.  c.  110,  8.  14,  obtained  by  a  judgment 
creditor  of  the  trustee  in  respect  oi  the  trustee's 
own  debt.  Blaltely  OrdnaJioe  Company,  In  re, 
Coates'  case^  46  L.  J.,  Ch.  307  ;  35  L.  T.  617  ;  25 
W.  R.  111. 


C.  transferred  1,000L  stock  of  a  company  into 
the  name  of  his  son  without  any  consideration, 
and  merely  to  qualify  him  as  a  director  of  that 
company ;  to  be  transferred  to  C,  on  request ; 
which  was  ultimately  done.  C.  received  the 
dividends  on  the  stock.  The  son  was  a  contri- 
butory to  the  B.  company^  to  whom  he  owed 
3,000?.  The  oflacial  liquidator  of  that  company 
gave  notice  to  the  company  of  his  intention  to 
move  for  an  injunction  to  restrain  the  son  as 
owner  of  the  stock,  and  that  company  from  deal- 
ing with  it.  Thereupon  the  official  liquidator  of 
the  B.  company  was  informed  of  the  true  facts 
as  to  the  ownership  of  the  stock.  The  official 
liquidator  of  the  B.  company  immediately  after- 
wards obtained  a  charging  order  against  the 
1,000Z.  stock  in  the  company  : — Held,  that  that 
order  must  be  discharged,  not  only  on  the  ground 
of  the  notice,  but  also  because  the  stock  was  not 
standing  in  the  name  of  the  son  of  C.  "  in  his 
own  right."    Ih, 

Property  of  Feme  eoTort  Settled  to  her  Sepa- 
rate Use  without  Power  of  Anticipation.] — ^A 
wife  having j)roperty  settled  to  her  separate  use, 
with  restraint  upon  anticipation,  concurred  in  a 
fraudulent  mortgage  of  such  property,  concealing 
the  restraint  upon  anticipation.  The  mortgagee 
obtained  a  judgment  against  her  for  the  amount 
lent,  and  a  charging  order  to  charge  her  next 
accruing  dividend  :  —  Held,  that  such  charging 
order  must  be  discharged  ;  for  in  no  case  and 
by  no  device  could  the  restraint  upon  antici- 
pation be  evaded,  Stanley  v.  Stanley,  7  Ch.  D. 
589  ;  47  L.  J.,  Ch.  256  ;  37  L.  T.  777  ;  26  W.  R. 
310. 

The  mortgagee,  having  discovered  the  fraud, 
obtained  from  the  married  woman  a  warrant  of 
attorney;  entered  up  judgment  thereon,  and  after- 
wards obtained  a  charging  order  on  a  dividend 
due  to  her  the  very  day  it  accrued  due : — Held, 
that  this  was  a  mere  device  to  make  her  future 
income  a  security  for  the  mortgage  debt,  and  an 
attempt  to  do  indirectly  what  could  not  be  done 
directly  ;  and  that,  therefore;  the  charging  order 
must  be  disdiai*ged.    lb. 

For  Costs.  ]— When  a  plaintiff's  bill  has  been 
dismissed  with  costs,  an  order  nisi  charging  rail- 
way shares  belonging  to  the  plaintiff  with  the 
amount  of  the  defendant's  costs,  when  taxed,  will 
be  made  before  taxation  upon  the  application 
of  the  defendant.  Burns  v.  Irving,  3  Ch.  D. 
291  ;  46  L.  J.,  Ch.  423  ;  34  L.  T.  752  ;  25  W.  R. 
66. 

Fnnd  in  Conrt.] — ^When  a  judgment  has  been 
recovered  against  a  person  interest(>d  in  a  fund 
in  the  Chancery  Division,  a  stop  order  will  be 
granted  to  the  judgment  creditor  on  such  fund, 
without  a  preliminary  charging  order  having 
been  obtained  in  the  division  of  the  High  Court 
in  which  the  judgment  was  recovered.  Hope- 
well V.  Barnes,  1  Ch.  D.  630 ;  33  L.  T.  777  ;  24 
W.  R.  629. 

A  plaintiff  has  such  an  interest  in  money 
lodged  in  the  name  of  the  master  of  the  court  to 
the  credit  of  the  cause  that  the  money  so  lodged 
may  be  the  subject  of  a  charging  order.  Adams 
V.  Otllevi,  9  Ir.  R.,  C.  L.  148. 

A  decree  declaring  a  plaintiff  entitled  to  one- 
fifth  of  the  proceeds  of  sale  of  chattels,  and 
directing  an  account  to  be  taken  of  what  was 
due,  and  payment  of  such  amount  together  with 
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the  costs  of  the  action  to  him,  does  not  entitle 
him  to  a  charging  order  under  1  &  2  Vict.  c.  110, 
8. 18,  or  to  a  stop  order  against  funds  in  court  in 
another  suit  belonging  to  the  same  defendant. 
Widffery  v.  Tt^pper,  Hall  v.  Tipper,  6  Ch.  D.  364 ; 
37  L.  T.  297  ;  25  W.  R.  872—0.  A. 

Vot  aetnally  in  Court.] — ^A  judgment  creditor 
may  obtain  a  stop  order  upon  a  fund  in  court  to 
the  credit  of  an  action  in  the  Chancery  Division, 
without  any  charging  order  obtained  in  the  diyi- 
sion  where  the  jud^ent  was  recovered.  Stop 
order  granted  upon  a  fund  of  a  specified  amount 
not  actually  in  court,  but  to  be  paid  in  to  the 
credit  of  an  action  under  an  order  of  the  court. 
Shaw  Y.  Uudtony  48  L.  J.,  Ch.  689. 

Mftkiiig  Abiolnte  on  Death  of  Jndgment 
Debtor.] — ^An  order  charging  stock  under  1  &  2 
Vict.  c.  110,  ss.  14,  15,  cannot  be  made  absolute 
where  it  appear^  that  the  judgment  debtor  was 
dead  when  the  order  nisi  was  obtained.  Finney 
V.  Uinde,  4  Q.  B.  D.  102  ;  48  L.  J.,  Q.  B.  275 ;  40 
L.  T.  193  ;  27  W.  R.  413. 

Kado  ez  parte.] — ^A  charging  order  made  ex 
parte  under  3  &  4  Vict.  c.  105,  s.  24,  is  condi- 
tional only,  and  the  court  has  power  to  direct 
service  of  it  out  of  the  jurisdiction.  Gethvij  In 
re,  Nixon,  Ike  parte,  10  Ir.  B.,  Eq.  512. 


4.  Reyiewing  OB  Rescinding  Obdeb. 

Juriidiotion.] — The  court  has  power  to  review, 
by  way  of  appeal,  an  order  absolute  to  charge 
stock  made  by  a  judge.  Fowler  v.  Churchill^  2 
D.,  N.  S.  662 ;  11  M.  &  W.  67  ;  12  L.  J.,  Ex. 
230  ;  7  Jur.  156. 

The  court  has  no  jurisdiction  to  entertain  an 
appeal  against  an  order  nisi  for  a  distringas  upon 
stock  nu^e  by  a  judge.  Baldwin  v.  Timhrell,  6 
Jur.  488. 

An  application  under  1  &  2  Vict.  c.  110,  s.  15, 
that  a  cnarging  order,  made  under  ss.  14,  15, 
shonld  be  discharged,  cannot  be  entertained  after 
the  order  has  been  made  absolute.  Jeffryes  v. 
JUynoUt,  52  L.  J.,  Q.  B.  55  ;  48  L.  T.  358. 

By  1  &  2  Vict.  c.  110,  s.  l^*  a  charging  order 
can  be  made,  upon  the  application  of  a  judgment 
creditor,  on  shares  belonging  to  and  standing  in 
the  name  of  or  held  in  trust  for  a  judgment 
debtor.  By  s.  15  the  order  is  to  be  an  order 
nisi  in  the  first  instance  ;  and  ^*  unless  the  judg- 
ment debtor  shall,  within  a  time  to  be  mentioned 
in  such  order,  shew  to  a  judge  of  one  of  the  said 
superior  courts  sufficient  cause  to  the  contrary, 
the  said  order  shall,  after  proof  of  notice  thereof 
to  the  judgment  debtor,  his  attorney  or  agent, 
be  made  al^lute.  Provided  that  any  such  judge 
shall,  upon  the  application  of  the  judgment 
debtor,  or  any  person  interested,  have  full  power 
to  discharge  or  vary  such  order,  and  to  award 
such  costs  upon  such  application  as  he  may  think 
fit."    Ih, 

A  charging  order  having  been  made  upon 
shares  standing  in  the  name  of  a  judgment 
debtor,  the  father  of  the  debtor  applied,  after 
the  order  had  been  made  absolute,  that  it  might 
be  discharged,  on  the  ground  that  the  shares 
were  in  fact  his ; — Held,  that  there  was  no  power 
to  entertain  the  application,  "such  order"  mean- 
ing the  order  nisi,  and  not  the  order  absolute. 
Ih. 


On  what  Oronnd  Order  will  be  Set  aside.] — 
A  party  held  shares  in  the  Union  Bank  of  Lon- 
don, and  judgment  having  been  obtained  in  an 
action  against  him,  a  judge  made  an  order, 
charging  such  shares  with  the  judgment.  On 
application  to  set  aside  such  order,  it  appeared 
that  the  bank  consisted  of  a  number  of  share- 
holders, and  was  carried  on  pursuant  to  the 
terms  of  a  deed,  by  which  it  was  provided  that 
the  shares  should  not  be  transferred,  except  by 
the  consent  of  the  directors,  and  also  that  if  any 
order  or  decree  was  made  against  any  proprietor 
by  which  his  shares  became  charged,  they  were 
to  be  forfeited  to  the  company.  The  company 
was  not  registered  under  7  &  8  Vict.  c.  110,  but 
was  entitled  to  sue  and  be  sued  by  a  public  officer, 
under  7  &  8  Vict.  c.  113,  s.  47,  and  7  Geo.  4,  c.  46  : 
— Held,  that  it  being  doubtful  whether  .the  com- 
pany was  a  public  company  or  not,  the  order 
ought  not  to  be  set  aside.  Graham  v.  Comwlly 
1  L.,  M.  &  P.  438  ;  19  L.  J.,  Ex.  361. 

The  court  refused  to  discharge  an  order  to 
charge  stock  standing  in  the  names  of  trustees 
for  the  defendant.  The  stock  had  been  trans- 
ferred into  the  names  of  the  trustees  by  a  deed 
of  settlement,  made  pursuant  to  an  order  of  the- 
Court  of  Chancery.    Rogers  v.  Ilolloway,  5  M. 

6  G.  292 ;  6  Scott,  N.  R.  274  ;  12  L.  J.,  C.  P.  182  ; 

7  Jur.  932. 

An  application  to  enter  on  the  judgment  roll 
orders  charging  stock,  for  the  purpose  of  having 
them  reviewed  by  a  court  of  error,  was  refused. 
Xeu^ton  V.  Boodle,  6  C.  B.  632  ;  18  L.  J.,  C.  P.  73  ; 
12  Jur.  1088. 

It  is  not  a  good  objection  to  an  order  for 
charging  stock,  that  it  requires  cause  to  be.shewn 
on  a  day  specified,  although  the  statute  directs 
that  it  shall  require  cause  to  be  shewn  ^*  within 
a  time  to  be  mentioned  in  such  order."  Rohin^ 
son  V.  Burhidge,  1  L.,  M.  &  P.  94  ;  9  C.  B.  289  ; 
19  L.  J.,  C.  P.  242. 

Nor  that  such  order  purports  to  be  made  in 
pursuance  of  the  1  &  2  Vict.  c.  110,  alone,  and 
not  also  of  the  3  &  4  Vict.  c.  82.    lb. 

A  judgment  was  entered  in  the  master's  book 
as  in  a  cause  of  "-*!.  v.  -ff."  The  plaintiff  ob- 
tained an  order  to  charge  stock  of  the  defendant 
standing  in  the  name  of  the  accountant-general, 
which  order  was  entitled  "-4.  v.  C.  sued  as  -S." 
A  rule  to  rescind  it  having  been  obtained  on  the 
ground  that  it  did  not  follow  the  judgment  in 
its  title,  the  plaintiff  produced  the  judgment 
paper,  which  was  entitl^  in  the  same  way  as  the 
order : — Held,  that  the  order  was  properly  en- 
titled.   Ih. 

The  words  "C.  sued  as"  appeared  to  have 
been  interlined  : — Held,  that  such  interlineation 
must  be  presumed  to  have  been  made  before  the 
judgment  paper  was  sealed.    Ih. 

When  an  order  had  been  made  charging 
shares  in  a  mining  company  on  the  cost-book 
principle,  which,  at  the  date  of  the  order,  stood 
in  the  name  of  the  judgment  debtor,  but  which 
he  had  previously  assigned  to  another  person  for 
a  valuable  consideration,  notice  of  the  assign- 
ment not  having  been  given  to  the  purser  of  the 
company  until  after  the  order  had  been  served 
upon  him,  the  court  confirmed  the  order,  there 
being  no  appeal  from  their  decision  in  case  they 
set  it  aside ;  but  without  deciding  whether  such 
company  is  within  the  statute,  or  whether  such 
shares  are  liable  to  be  charged  by  a  judge's  order. 
Mchollt  V.  Rotewame,  6  C.  B.,  N.  S.  480  ;  28  L, 
J.,  C.  P.  273  ;  5  Jur.  N.  S.  1266. 
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Evidence— Interest  of  Debtor  in  Stock.]— A 
testator  constituted  railway  stock  an  auxiliary 
fund  to  secure  the  jointure  of  his  widow,  and 
without  specifically  bequeathing  the  stock  he 
made  the  defendant  his  residuary  legatee ;  sub- 
sequently,  the  Conrt  of  Chancery,  upon  the  con- 
sent of  the  defendant  as  executor,  ordered  a 
transfer  of  the  stock  to  the  trustees  of  the  tes- 
tator's settlements,  and  that  the  dividends  should 
be  paid  to  the  defendant ;  a  charging  order,  at 
the  instance  of  a  judgment  creditor,  having  been 
made  upon  the  defendant's  interest  in  the  stock  : 
— Held,  that  the  order  of  the  Court  of  Chancery 
was  evidence  against  the  defendant  that  the 
testator's  debts  had  been  paid  and  the  estate 
administered,  and  that  the  defendant  had  such 
an  interest  in  the  stock  as  could  be  attached 
by  a  charging  order.  MeDonogh  v.  Daviss^  9  D*. 
B.,  0.  L.  800. 

Suppression  of  Material  Fact — Discharge  on 
Ground  of.] — The  plaintiff  entered  judgment  in 
1872,  and  in  1874  the  defendant  executed  a 
mortgage  to  secure  it,  with  Interest  at  five  per 
cent. ;  the  mortgage  was  not  mentioned  In  the 
plaintiffs  affidavit : — Held,  that  there  had  been 
a  suppression  of  a  material  fact,  and  that  the 
charging  order  must  be  discharged.    lb. 

5.  Operation  and  Effect  of. 

Generally.] — ^A  charging  order  under  1  &  2 
Vict.  c.  110,  ss.  14,'  15,  has  no  greater  effect  than 
an  instrument  of  charge  executed  by  the  judg- 
ment debtor  would  have  had.  Ondow,  In  r<r, 
20  L.  R.,  Eq.  677  ;  44  L.  J.,  Ch.  628. 

Therefore,  where  D.,  after  the  passing  of  the 
Infants  Belief  Act,  1874,  obtained  judgment  by 
default  against  O.  for  a  debt  which  was  in  fact 
for  money  lent  by  him  to  0.  during  his  in- 
fancy, and  D.  subsequently  obtained  a  charging 
order  upon  a  fund  in  court  belonging  to  0. : — 
Held,  that,  inasmuch  as  the  debt  on  which 
the  judgment  and  charging  order  were  founded 
was  void,  the  charging  order  was  inoperative. 
Ih. 

If  shares  are  sold,  a  charging  order  obtained 
against  the  seller  subsequently  to  the  sale  but 
before  the  transfer,  will  not  prevent  the  com- 
pany from  registering  the  buyer  as  owner.  OUl 
v.  Continental  Union  Gas  Company^  7  L.  R.,  Ex. 
332  ;  41  L.  J.,  Ex.  176  ;  27  L.  T.  428  ;  21  W.  R. 
111. 

Payment  of  Dividends  by  Bank.] — A.  being 
possessed  of  12,058Z.  6*.  Sd.  new  3/.  10«.  per  cent, 
stock,  bequeathed  to  C.  an  interest  in  5,0002.,  parcel 
thereof.  A  judgment  having  been  obtained  against 
C,  the  judgment  creditor  obtained  a  judge's  order, 
charging  this  latter  sum  with  the  Judgment 
debt,  which,  upon  cause  shewn,  was  made  abso- 
lute as  to  so  much  of  the  dividends  as  were  pay- 
able to  C.  for  her  own  use.  These  orders  having 
been  servoil  upon  the  Bank  of  England,  the 
bank  refused  in  consequence  to  pay  the  dividends 
upon  the  stock  to  the  executors  under  A.'s  will, 
and  they  brought  an  action  against  the  bank  to 
recover  those  dividends ;  and  the  bank  applied 
for  a  stay  of  proceedings  on  payment  of  a  portion 
of  the  dividends : — Held,  that  there  was  no 
ground  or  necessity  for  the  application,  the 
bank  being  bound  to  pay  the  dividends  to  the 
legal  owners,  the  executors,  who  were  answer- 


able for  their  proper  application.  ChurehUl  ▼. 
Bank  of  England,  11  M.  &  W.  323  ;  8.  C,  nom. 
Fotoler  v.  Churchill,  2  D.,  N.  8.  767  ;  12  L.  J., 
Ex.  233  ;  7  Jur.  538,  n.  ;  S,  P.,  Briited  v.  WiU 
kins,  3  Hare,  235. 

1  ft  2  Vict.  c.  110,  8. 14— Meaning  ol]— The  1 
k  2  Vict,  c  110,  s.  14,  empowers  a  judge  to 
order  that  stock,  standing  in  tne  name  of  a  judg- 
ment debtor,  or  of  any  person  in  trust  for  him, 
shall  stand  charged  with  the  payment  of  the 
judgment  and  interest,  "and  such  order  shall 
entitle  the  judgment  creditor  to  all  such  reme- 
dies as  he  would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favour  by  the 
judgment  debtor:" — Held  (by  Lord  Campbell, 
C.  J.,  Wightman  and  Crompton,  JJ.),  that  the 
meaning  of  this  clause  is  to  give  the  judgment 
creditor  the  same  right  under  the  charging 
order  as  against  prior  incumbrances  as  he  would 
have  under  a  valid  and  effectual  chaige  made  at 
the  same  moment  by  the  debtor  himsdf.  WatU 
V.  Porter,  3  El.  &  Bl.  743 ;  2  C.  L.  R.  1553  ;  23 
L.  J.,  Q.  B.  345  ;  1  Jur.,  N.  S.  133. 

Therefore,  where  stock  standing  in  the  names 
of  trustees,  in  trust  for  A.,  was  charged  by  A.  as 
security  for  money  lent  to  him  by  B.,  but  no 
notice  of  this  charge  was  given  to  the  trustees, 
and  subsequently  C,  a  judgment  creditor  of  A., 
obtained  a  charging  order  of  this  stock,  of  which 
he  gave  express  notice  to  the  trustees,  GJs 
charge,  created  by  the  order,  took  priority  of 
that  to  B.,  whose  title  had  never  been  pertocted 
by  notice  to  the  trustees.    lb. 

Held  (by  Erie,  J.,  dissentiente),  that  the  effect 
of  the  statute  is  only  to  give  the  judgment  cre- 
ditor with  a  charging  order  the  same  right  as  he 
would  have  under  a  lawful  charge  made  by  the 
debtor  ;  and  therefore,  under  the  circumstances, 
C.  was  not  entitled  to  the  stock  as  against  B. 

The  1  &  2  Vict.  c.  110,  s.  14,  gives,  to  a  chaigfing 
order  absolute  upon  stock  held  in  trust  for  a 
judgment  debtor,  the  same  effect  as  a  chaige 
under  his  hand  ;  and  the  object  of  s.  15  is  only 
to  prevent  any  new  charge  being  effected  after 
the  charging  order  nisi  has  been  obtained,  and 
before  it  is  made  absolute.  When  the  charging 
order  is  made  absolute,  the  15th  section  has  per- 
formed its  functions.  But  if  the  judgment 
debtor  has  assigned  the  stock  before  the  date  of 
the  order  nisi,  the  assignee  may  obtain  a  stop 
order  before  the  order  nisi  has  been  made  abso- 
lute, notwithstanding  the  15th  section ;  for  the 
real  chai'gc  under  a  charging  order  is  only  ac- 
quired when  it  is  made  absolute.  Wdrbnrton  v. 
Hill,  Kay,  470 ;  23  L.  J.,  Ch.  633. 

The  proviso  contained  in  1  &  2  Vict  c.  110, 
s.  14,  that  no  proceeding  shall  be  taken  to  have 
the  benefit  of  the  charge  created  under  that  sec- 
tion until  after  the  expiration  of  six  calendar 
months  from  the  date  of  the  charging  order,  does 
not  prevent  the  creditor  from  obtaining  a  stop 
order  to  restrain  the  debtor  from  receiving  divi- 
dends of  stock  accruing  within  the  six  months. 
Watts  V.  Jefferyet,  3  Mac.  &  G.  372  ;  20  L.  J., 
Ch.  659  ;  15  Jur.  783.  . 

The  correct  construction  of  the  proviso  is,  that 
although  no  steps  can  be  taken  to  enforce  imme- 
diate payment  of  the  debt  by  realizing  the  se- 
curity, yet  that  the  judgment  creditor  may  in  the 
meantime,  by  force  of  the  order,  prevent  the 
security  given  him  by  the  statute  from  being 
defeated  or  diminished  pro  tanto,  by  stopping 
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payment  to  the  debtor  of  part  of  his  security. 

Xortgage  of  earlier  Ihite  tiiaa  Order-— Priority 
of  Xortgagee.1 — If  a  person  beneficially,  entitled 
to  stock  standing  in  the  names  of  trostees  has  a 
judgment  reoovered  against  him,  and  the  judg- 
ment creditor  obtains  a  charging  order,  a  mort- 
gagee of  Uie  fund  claiming  under  a  mortgage 
(whereof  no  notice  was  given  to  the  trustee) 
made  subsequently  to  the  judgment,  but  before 
the  charging  order,  has  priority  over  the  judg- 
ment creditor.  Scott  v.  llcutingt  QLord)^  4  Kay 
&  J.  633 ;  5  Jur.,  N.  S.  240. 

A  fortiori,  such  mortgagee  has  priority  when 
the  order  is  only  an  order  nisi  under  1  &  2  Vict. 
0.110,8.14.    lb. 


X.    AGAINST  EQUITABLE  INTERESTS 

IN  LAND. 

Oenerally.] — Since  the  coming  into  operation 
of  the  Judicature  Act,  1873,  it  is  not  necessary 
for  a  judgment  creditor,  who  seeks  to  obtain 
equitable  execution  of  the  judgment  debtor's 
equitable  interest  in  land,  previously  to  sue  out 
an  elegit.  EvanSt  Ex  parte^  Wdtkins,  In  re,  13 
Ch.  D.  252  ;  49  L.  J.,  Bk.  7  ;  41  L.  T.  565 ;  28 
W.  R.  127— C.  A.  Affirming  11  Ch.  D.  691 ;  48 
L.  J.,  Bk.  97  ;  40  L.  T.  526  ;  27  W.  R.  712. 

The  appointment  of  a  receiver  of  the  rents  of 
land  at  the  Instance  of  a  judgment  creditor, 
though  conditional  upon  the  receiver's  giving 
security,  operates  as  an  immediate  delivery  of 
the  land  m  execution.  When  the -security  is 
afterwards  given  the  order  relates  back  to  the 
date  when  it  was  made.    lb, 

A  judgment  creditor  became  the  transferee  of 
a  legal  mortgage  of  leaseholds  belonging  to  the 
judgment  debtor.  He  then  commenced  an  action 
in  the  Chancery  Division,  claiming  an  account 
and  payment  of  what  was  due  to  him  on  both 
mortgage  and  judgment ;  or  a  sale  of  the  pro- 
perty and  payment  out  of  the  proceeds ;  and  the 
appointment  of  a  receiver.  On  the  same  day  he 
obtained  ex  parte  an  order  extending  over  eight 
days,  appointing  an  interim  receiver  of  the  rents, 
without  security.  On  the  eighth  day  he  obtained, 
on  notice,  an  order  absolute  for  the  appointment 
of  the  same  person  to  be  receiver  of  the  rents, 
upon  his  giving  security.  On  the  same  day  the 
debtor  filed  a  liquidation  petition,  and  a  receiver 
of  his  property  was  appointed  by  the  Court  of 
Bankruptcy.  It  did  not  appear  which  receiver 
was  appointed  first.  The  receiver  in  the  action 
never  gave  security.  The  creditor  had  not  sued 
out  an  elegit : — Held,  that  the  appointment  of  the 
receiver  in  the  action  was  sudi  a  delivery  in 
execution  by  lawful  authority  of  the  mortgaged 
lands,  within  the  meaning  of  s.  1  of  the  Act  27 
&  28  Vict.  c.  112,  as  to  render  the  judgment 
creditor  a  secured  creditor,  within  the  meaning 
of  s.  16,  6ub-8.  5,  of  the  Bankruptcy  Act,  1869, 
and  that  he  was  entitled  to  hold  the  lands  as  a 
security  for  his  judgment  debt  as  well  as  for  his 
mortgage  debt.    lb. 

Equitable  interests  in  land  are  within  27  &  28 
Vict.  c.  112,  8.  1.  Hat  ton  v.  Haywood,  9  L,  R., 
Ch.  229  ;  43  L.  J.,  Ch.  372 ;  30  L.  T.  279  ;  22 
W.  R.  356.  Affirming'  29  L.  T.  385 ;  22  W.  R. 
53. 

Therefore,  if  a  judgment  creditor  who  has 
sued  out  an  elegit  is  unable  to  obtain  delivery 


by  the  sheriff  of  his  debtor's  lands  by  reason 
of  the  legal  estate  being  outstanding,  he  must 
apply  to  the  Court  of  Chancery  to  remove  the 
impediment,  and  the  order  of  the  court  will 
be  a  delivery  in  execution  within  the  statute. 
lb. 

A  judgment  creditor  sued  out  an  elegit  against 
his  debtor,  who  had  no  other  interest  in  land 
than  an  equity  of  redemption,  and  the  sheriff 
accordingly  returned  nil.  Soon  afterwards  the 
debtor  became  bankrupt.  The  creditor  then  filed 
a  bill  asking  for  a  declaration  that  he  had  a 
charge  on  the  debtor's  equity  of  redemption  at 
the  time  of  the  bankruptcy: — Held,  that  the 
cr^itor  had  no  charge  on  the  land.    lb. 

Equity  of  Redemption.] — A  creditor,  who  had 
recovercxl  judgment  in  an  action  in  the  Chancery 
Division  for  payment  of  a  sum  of  money,  sued 
out  an  elegit  against  his  debtor,  whose  only  in- 
terest in  land  was  an  equity  of  redemption  in  fee. 
The  creditor  then  commenced  an  action  in  the 
Chancery  Division,  claiming  to  have  it  declared 
that  he  was  entitled  to  a  charge  on  the  land,  and 
to  have  such  charge  enforced  by  sale,  foreclosure, 
delivery  in  execution,  or  otherwise  as  the  court 
might  direct,  and  asking  for  a  receiver.  The 
plaintiff  then  moved  for  a  receiver  in  the  new 
action  :— Held,  that  the  27  &  28  Vict.  c.  112,  s.  1, 
did  not  take  away  the  old  right  which  a  judg- 
ment creditor  had  before  1  &  2  Vict.  c.  110,  to 
take  proceedings  in  equity  to  obtain  the  benefit 
of  a  judgment  which  there  were  legal  impedi- 
ments to  his  enforcing  at  law,  and  that  the 
Elaintiff  was  not  oblig^  to  wait  till  the  trial, 
ut  might  obtain  a  receiver  on  an  iuterlocutory 
application  in  the  new  action.  Anglo- Italian 
Bank  v.  DavUt,  9  Ch.  D.  275  ;  47  L.  J.,  Ch.  833  ; 
39  L.  T.  244  ;  27  W.  R.  3— C.  A 

Semble,  that  it  is  now  unnecessary  to  bring 
such  an  action,  as  the  relief  can  be  given  on 
motion  in  the  action  in  which  the  judgment  was 
recovered,  under  the  Judicature  Act,  1873,  s.  25, 
sub-8.  8,  and  Ord.  XLII.  r.  1.    lb. 

Beoeiven — ^When  Appointed.] — ^A  judgment 
creditor  of  a  railway  company  to  whom  the  com- 
pany's land  (including  the  line)  has  been  de- 
livered under  an  elegit,  is  entitled  to  a  receiver 
of  the  tolls  and  earnings,  and  is  not  accountable 
as  a  mortgagee  in  possession  if  he  has  not  ob- 
tained beneficial  possession.  Ki'Mtton  v.  Cow^ 
bridge  Railway  Comjyany,  41  L.  J.,  Ch.  152. 

A  judgment  creditor  who  has  sued  out  an 
elegit  but  is  unable  to  obtain  delivery  by  the 
sheriff  of  the  debtor's  lands  by  reason  of  the 
legal  estate  being  outstanding  and  the  existence 
of  prior  incumbrances,  is  not  bound  to  redeem 
such  prior  incumbrances,  but  may  obtain  a  de- 
cree for  the  appointment  of  a  receiver  and  a 
sale  in  a  suit  to  which  the  debtor  and  subsequent 
incumbrancers  only  are  parties.  WelU  v.  Kilpin, 
18  L.  R.,  Eq.  298  ;  44  L.  J.,  Ch.  184 •;  22  W.  R. 
675. 

A  judgment  creditor  who  has  issued  an  elegit 
and  obtained  a  return  from  the  sheriff,  although 
unable  to  sell  the  lands  of  his  debtor  before  the 
expiration  of  one  year  under  1  &  2  Vict.  c.  110, 
s.  13,  is  nevertheless  entitled  to  a  receiver  of  the 
rents  at  once.  Tillett  v.  Feanon,  43  L.  J.,  Ch. 
93  ;  22  W.  R.  209. 

Plaintiff  in  an  action,  which  had  been  followed 
by  a  cross  action,  obtained  an  order  in  both  ac- 
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tions  that  his  costs  of  the  cross  action  should  be 
paid  bj  the  defendant  in  the  action,  a  married 
woman,  entitled  for  life,  for  her  separate  use,  to 
the  dividends  of  a  sum  of  stock,  standing  in  the 
names  of  trustees,  who  were  not  parties  to  either 
action.  Plaintiff  had  endeavoured  to  obtain  a 
sequestration,  but  failed  fi-om  not  beiug  able  to 
find  the  defendant's  address,  so  as  to  serve  the 
subpoena  for  costs.  He  then  moved  the  court 
for  a  receiver,  under  s.  25,  sub-s.  8,  of  the  Judi- 
cature Act,  1873.  After  service  of  the  notice  of 
motion,  but  before  the  motion  was  heard,  the  de- 
fendant made  an  affidavit,  in  which  her  address 
was  set  forth  : — Held,  that  the  principle  of 
Anglo-Italian  Bank  v.  Davies  (supra)  applied, 
and  that  the  plaintiff  was  entitled  to  a  receiver. 
Bryant  v.  Bull,  Bull  v.  Bryant,  10  Ch.  D. 
163  ;  48  L.  J.,  Ch.  325  ;  39  L.  T.  470  ;  27  W.  E. 
246. 

M.,  a  married  woman,  by  her  next  friend,  ap- 
plied to  tax  the  bill  of  costs  of  her  solicitor,  in- 
curred in  a  suit  relating  to  her  separate  estate. 
After  the  taxing-master's  certificate  had  been 
filed,  an  order  was  made  on  the  application  of 
the  solicitor,  directing  an  inquiry  of  what  M.'s 
8e|)arate  estate  consisted  at  the  date  of  the 
filing  of  the  certificate,  capable  of  being  reached 
by  the  judgment  and  execution  of  the  court, 
and  appointing  a  person  to  receive  it  until  the 
amount  found  due  on  taxation  was  paid  : — 
Held,  that  this  order  was  proper,  and  that  it 
was  not  necessary  to  take  separate  proceedings 
by  action  to  enforce  the  demand  against  the 
separate  ed^te.  Peace  and  Waller,  In  re,  24 
Ch.  D.  405  ;  31  W.  R.  899— C.  A. 

A  judgment  debtor  was  entitled  for  his  life 
to  the  income  arising  from  a  fund  vested  in 
trustees,  payable  half-yearly  in  February  and 
August.  Upon  application  by  the  judgment 
creditor  in  November  for  a  garnishee  order,  it 
appeared  that  the  August  instalment  had  been 
paid  : — Held,  that  the  money  could  not  be  at- 
tached, but  semble,  that  the  proper  course  for 
the  judgment  creditor  to  adopt  was  to  apply  for 
the  appointment  of  a  receiver  under  the  practice 
in  the  Chancery  Division.  Wehh  v.  Stenton,  1 1 
Q.  B.  D.  518  ;  62  L.  J.,  Q.  B.  684  ;  49  L.  T.  432 
— O.A. 


To  Enforce  Future  Payments  of  Annuity.] 


— The  Probate  and  Divorce  Division  ordered  a 
husband,  against  whom  it  gi*anted  a  divorce,  to 
pay  alimony.  The  divorced  wife  brought  an  ac- 
tion in  the  Chancery  Division  against  her  late 
husband  and  the  trustees  of  a  post-nuptial  set- 
tlement made  by  him  during  the  continuance  of 
a  former  marriage,  to  enforce  payment  of  ar- 
rears, and  recurring  payments  of  alimony,  by  the 
appointment  of  a  receiver  of  his  life  interest 
under  such  settlement  : — Held,  that  she  was  en- 
titled to  the  appointment  of  a  receiver,  and  that 
the  coui*t  would  not  take  into  consideration  the 
injury  done  to  the  children  of  the  former  mar- 
riage, by  depriving  their  father  of  his  power  to 
consent  to  their  advancement  out  of  the  settle- 
ment funds.  Oliver  v.  Louother,  42  L.  T.  47  ; 
28  W.  R.  381. 


By  Xotion   after  Final  Judgment.  ]- 


a  debtor  in  which  the  plaintiff  has  obtained  final 
judgment,  the  court  has  power,  under  that  sub> 
section,  in  order  to  satisfy  the  judgment,  to  grant 
equitable  execution  against  the  defendant  by  ap- 
pointing[  a  receiver  upon  motion  in  that  action, 
although  the  writ  may  not  have  been  indorsed 
with  a  claim  for  a  receiver  ;  it  being  unneces- 
saiy  in  such  case  to  bring  another  action  for  the 
purpose.  Salt  v.  Cooper,  16  Ch.  D.  644  ;  60  L. 
Ji,  Ch.  529  J  43  L.  T.  682  ;  29  W.  R.  653— C.  A. 


After  Elegit  Betnmed.] — A  creditor  who 


So  long  as  the  final  judgment  in  an  action  re- 
mains unsatisfied,  the  action  is  a  "  cause  or 
matter  pending  "  within  the  meaning  of  s.  24, 
8ub-s.  7,  of  the  Judicature  Act,  1873,  and  con- 
sequently,, in  an  action  by  a  creditor  against 


had  recovered  judgment  in  an  action  sued  out  a 
writ  of  elegit,  to  which  writ  the  sheriff  re- 
turned that  there  were  no  goods  or  lands  of  the 
debtor  which  he  could  deliver.  It  appearing, 
however,  that  the  debtor  was  entitlai  to  an 
equity  of  redemption  of  certain  land,  the  cre- 
ditor without  commencing  any  fresh  action  for 
the  purpose,  made  an  application  to  a  judge  at 
chambers  for  the  appointment  of  a  receiver  : — 
Held,  that  such  application  was  rightly  made  in 
the  original  action,  and  that  it  was  unnecessary 
to  commence  a  new  action  for  the  purpose* 
Stnith  V.  Cowell,  6  Q.  B.  D.  75^  50  L.  J.,  Q,  B. 
38  ;  43  L.  T.  528  ;  29  W.  R.  227— C.  A. 

**  Interloeutory  Order."] — ^The  words  "  inter- 
locutory order  "  in  s.  25,  sub-s.  8  of  the  Judi- 
cature Act,  1873,  are  not  confined  in  their 
meaning  to  an  order  made  between  writ  and 
final  judgment,  but  mean  an  order  other  than 
final  judgment  in  an  action,  whether  such  order 
be  made  before  judgment  or  after.    Ih, 


XI.    WRIT  OF  POSSESSION. 

When  Issued.] — ^Whcre  in  an  ejectment,  after 
defence  taken,  the  plaintiff  obtains  a  verdict 
for  possession,  mesne  rates  and  costs,  execution 
cannot  issue  until  the  judgment  is  complete,  and 
the  plaintiff  is  therefore  not  entitled  to  a  writ  of 
possession  until  the  costs  are  taxed  and  added  to 
the  judgment,  or  are  waived  by  him.  Beasley 
V.  CJiapman,  6  L.  R.,  Ir.  393. 

Benewal  of  Writ.] — When,  after  writ  of  pos- 
session executed,  the  defendant  forcibly  retook 
possession,  the  Queen's  Bench  Division  made  an 
order  renewing  the  writ.  Stacpoole  v.  Walsh, 
6  L.  R.,  Ir.  444. 

Judgment  for.] — A  judgment  for  foreclosure 
absolute  is  not  a  judgment  for  the  recovery  of 
the  possession  of  land  within  the  meaning  of 
Ord.  XLII.  r.  3,  of  Rules  of  Court,  1875.  Wood  v. 
Wheater,  22  Ch.  D.  281  ;  52  L.  J.,  Ch.  144 ;  47 
L.  T.  440;  31  W.  R.  117. 

Instead  of  Writ  of  Assistance.]  —  Under 
Ord.  XLYIII.,  a  writ  of  possession  is  now  sub- 
stituted for  the  writ  of  assistance,  whether  be- 
tween parties  or  as  against  strangers  to  the 
action.    Hall  v.  Hall,  47  L.  J.,  Ch.  680. 


XII.    CAPIAS  AD  SATISFACIENDUM. 

1.  The  Wbit  itself. 

Form  ol] — ^A  ca.  sa.  need  not  contain  the 
clause  relating  to  interest  given  in  the  form  pre- 
scribed by  the  rule  of  court,  unless  the  plaintiff 
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chooses  to  claim  interest.  Stopford  or  Stephen 
V.  Fitzgerald,  4  D.  &  L.  725  ;  16  L.  J.,  Q.  B. 
310 ;  11  Jut.  361. 

Where  a  ca.  sa«  is  issued  in  the  course  of  a 
term,  tested  in  the  name  of  a  chief  justice  who 
was  dead  at  the  time  of  issuing  the  writ,  but 
aliye  on  the  first  day  of  the  term,  the  court  will 
not  inquire  into  the  exact  day  of  issuing  the 
writ,  but  will  consider  it  regular,  as  on  the  face 
of  it  the  teste  is  proper.  Stttton  t.  Cardrou 
CZard^,  1  D.  P.  C.  511. 

A  ca.  sa.  is  irregular,  if  it  is  tested  before  the 
time  of  signing  judgment.  Peacock  T.  Day,  3 
D.  P.  C.  291. 

The  court  will  not  discharge  a  defendant  out 
of  custody  on  account  of  the  omission  of  his  re- 
sidence in  a  ca.  sa.  Strong  y.  DicJteTUont  5  D. 
P.  0.  99. 

A  separate  ca.  sa.  against  one  on  a  joint  judg- 
ment against  two  cannot  be  supported.  Clark 
T.  Clement,  6  T.  B.  525. 

A  ca.  sa.  directed  to  the  coroner,  on  the 
ground  of  the  sheriff  being  interested,  need  not 
recite  that  fact,  nor  need  any  suggestion  to  that 
effect  be  entered  on  the  record  previously  to  suiug 
out  such  a  writv  Baitard  v.  Ovteh,  5  N.  &  M. 
109  ;  4  D.  P.  C.  6  ;  1  H.  &  W.  321. 

A  variance  between  the  sheriff's  warrant  and 
a  ca.  sa.  lodged  in  his  office  is  immaterial.  Hote 
V.  Tomhlinson,  3  D.  P.  C.  49. 

Amendment  of.] — A  plaintiff  having  recovered 
33/.,  arrested  the  defendant  on  a  ca.  sa.  for  34/. 
The  court  refused  to  discharge  him  out  of  cus- 
tody, and  allowed  the  process  to  be  amended  by 
inserting  the  true  sum,  it  not  being  shewn  that 
the  variance  was  intentional,  or  that  the  defen- 
dant was  damnified.  M^CormacJt  v.  Melton,  1 
A.  &  E.  331  ;  3  N.  &  M.  881. 

A  ca.  sa.  in  the  body  of  it  stated  the  sum  re- 
covered to  be  100/.,  but  was  indorsed  for  88/. 
only,  that  being  the  real  amount  of  the  damages 
and  costs  ;  and  the  defendant  was  actually  taken 
in  execution  for  the  smaller  sum.  After  a  rule 
obtained  to  set  aside  the  ca.  sa.  and  discharge  the 
defendant  out  of  custody,  a  rule  was  obtained  to 
amend  the  ca.  sa.  The  court  set  aside  tJ^e  first 
rule  with  costs,  and  made  the  second  absolut<i  on 
payment  of  costs.  Amull  y.  Weatherhy,  5  Tyr. 
485. 

After  a  motion  to  set  aside  proceedings  for 
irregularity,  in  proceeding  to  execution  in  the 
name  of  two  plaintiffs,  one  of  whom  had  died 
before  interlocutory  judgment ;  the  court  per- 
mitted the  surviving  pUintiff  to  suggest  the 
death  on  the  roll,  and  amend  the  ca.  sa.  without 
paving  costs.    Keumham  v.  Law,  5  T.  B.  577. 

The  court  refused  to  allow  an  amendment  of  a 
ca.  sa.  to  the  prejudice  of  the  bail ;  but  granted 
it  on  payment  of  all  costs,  and  giving  tiie  bail 
time  to  render  the  defendant.  Bradley  v. 
Baillie,  1  Scott,  78. 

Iiened  on  Judgment  not  Bevived.] — ^A  ca.  sa. 
issued  on  a  judgment  not  duly  revived  is  not 
void,  but  irregular  only.  BlanchcTiay  v.  Burt, 
3  G.  &  D.  613  ;  4  Q.  B.  707  ;  12  L.  J.,  Q.  B.291 ; 
7  Jur.  575. 

When  Bet  adde  for  Irregularity.]— If  a  ca. 
sa.  is  set  aside  for  irregularity,  the  plaintiff  is 
not  bound  to  proceed  by  scire  facias  or  action  on 
the  judgment)  but  may  at  once  take  the  de- 


fendant again  on  a  fresh  ca.  sa.    Merchant  v. 
Frankit,  2  G.  &  D.  473  ;  3  Q.  B.  1. 

After  Death  of  Creditpr.]— A  defendant  who 
has  been  arrested  on  a  ca.  sa.  placed  in  the  hands 
of  the  sheriff  before,  but  not  executed  till  after, 
the  death  of  the  plaintiff,  is  not  entitled  to  be 
dischamd  out  of  custody.  Fllis  v.  Griffith,  16 
M.  &  W.  106  ;  4  D.  &  L*  279  ;  16  L.  J.,  Ex.  66  \ 
10  Jur.  1014. 

If  a  plaintiff  sues  as  a  public  officer  of  a  bank- 
ing co-partnership,  a  ca.  sa.  may  be  executed 
after  his  death.  Todd  v.  Wright,  16  L.  J.,  Q.  B. 
311 ;  11  Jur.  471. 

Indorsement  of.] — A  ca.  sa.  indorsed  to  levy 
poundage  and  fees  is  irregular,  but  this  irregu* 
larity  does  not  vitiate  the  writ  itself.  JHtch^fr 
y.  Jioberte,  2  D.,  N.  S.  394  ;  12  L.  J.,  Q.  B.  178  j 
7  Jur.  466. 

Where  a  ca.  sa.  is  indorsed  with  a  direction 
"  to  be  returned  non  est  inventus,"  the  meaning 
is  that  the  sheriff  is  not  to  search  for  the  debtor ; 
but  if  the  debtor  surrenders  himself,  the  sheriff 
must  detain  him.  Magnay  y.  Monger^  4  Q.  B» 
817  ;  D.  &  M.  24. 

A  ca.  sa.  must  not  be  indorsed  to  levy  ex- 
penses of  a  fi.  fa.  in  the  same  cause  to  which 
nulla  bona  was  returned.  Harp  v.  SatcJwll,  4 
Q.  B.  121  ;  3  G.  dc  D.  346. 

The  rule  requiring  a  defendant's  addition  and 
place  of  abode  to  be  indorsed  on  a  ca.  sa.  is  for 
the  benefit  of  a  defendant ;  and  if  his  place  of 
abode  cannot  be  discovered,  he  may  be  described 
of  his  last  place  of  abode.  Bettyet  v.  Thonip* 
eon,  7  D.  P.  C.  322 ;  1  W.,  W.  &  H.  329  ;  2  Jur. 
920. 

A  defendant  arrested  on  a  ca.  sa.,  on  which 
there  is  no  indorsement  of  his  place  of  abode  and 
addition,  is  entitled  to  be  discharged  out  of  cus- 
tody,   lb. 

Where  a  party  has  been  arrested  upon  a  ca.  sa» 
issued  posterior  to  the  judgment,  but  indorsed  to 
levy  the  judgment  debt,  with  interest  thereon  to 
be  calculated  from  a  day  anterior  to  the  date  of 
the  judgment  on  the  incipitur,  the  court  will  not 
set  aside  the  ca.  sa. ;  but  the  irregularity  will 
be  amended.  Cubbett,  In  re,  5  L.  T.  286 ;  10 
W.  R.  40. 

Where  the  date  of  the  judgment  entered  on  a 
judgment  roll  differs  from  the  daU?  in  the  in- 
cipitur in  the  master's  book,  it  is  matter  of  form 
only,  and  may  be  amended.    J  b. 

After  preyions  Writ  of  Fi  la.]— Where  a  fi. 
fa.  is  issued  against  the  goods  of  a  debtor,  and 
anything  has  been  done  under  it  which  might 
render  it  necessary  for  the  sheriff  to  defend  him- 
self in  an  action  by  resorting  to  the  writ,  a  ca. 
sa.  cannot  be  issued  until  the  fi.  fa.  is  returned. 
Andretoe  v.  Saundereon,  1  H.  dc  N.  725  ;  26  L.  J., 
Ex.  208  ;  3  Jur.,  N.  S.  118. 

The  same  rule  holds  where  the  fi.  fa.  and  ca. 
sa.  are  both  issued  against  two,  and  the  fi.  fa.  is 
executed  against  the  goods  of  one,  and  the  other 
is  taken  in  execution  on  the  ca.  sa.    lb. 

Where  there  were  two  actions  by  distinct 
plaintiffs  against  the  same  defendant,  and  writs 
of  fi.  fa.  were  issued  in  each  adtiou,  and  de- 
livered to  a  bailiff,  together  with  the  sheriff's 
warrant  to  execute  them  ;  and  the  bailiff  there- 
upon, in  execution  of  one  of  the  writs,  seized 
the  defendant's  goods,  which  were  insufficient  to 
satisfy  the  debt  and  costs  in  that  action  : — ^Held, 
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that  the  second  fi.  fa.  was  not  executed  by  the 
seiznre  under  the  first ;  and  that  issuing  a  ca.  sa. 
in  the  same  action  without  returning  the  un- 
executed writ  of  fi.  fa.  was  not  irregular.  Smith 
V.  Jackson,  4  F.  &  F.  362. 

Held,  alsOf  that  even  if  the  ca.  sa.  was  ir- 
regular, the  sheriff  could  not  take  advantage  of 
his  own  wrong,  by  setting  up  the  irregularity  as 
a  defence  to  an  action  against  him  for  per- 
mitting the  debtor  who  had  been  arrested 
thereon  to  escape.    lb. 

2.  Whebe  the  Sum  becovebed  is  less 

THAN  20Z. 

Statnta.]— Whereas  by  7  &  8  Vict.  c.  96,  s. 

67,  it  is  expedient  to  limit  the  present  power  of 
arrest  ttpon  final  process,  it  is  enacted,  that  no 
person  shall  be  tak^n  or  charged  in  execution 
vpon  any  jndgnient  obtained  in  any  of  her  Ma^ 
Jesty^s  superior  courts,  or  in  any  county  court,  or 
other  inferior  court,  in  any  action  for  the  re- 
covery of  any  debt  wherein  the  sum  recovered 
shall  Jiot  exceed  th^  sum  of  2Ql.,  exclusive  of  the 
4iosts  recovered  by  such  judgment,  [Repealed  by 
9  &  10  Vict.  c.  95  ;  and  32  &  33  Vict  c.  83.] 

Application  ol] — ^A  defendant  may  be  taken 
in  execution  in  an  action  on  the  judgment  re- 
covered, though  the  debt  recovered  in  the  for- 
mer suit  was  under  202.,  and  the  second  action  is 
brought  within  a  year.  Mason  v.  Nicholls,  14 
M.  &  W.  118. 

A  writ  of  summons  was  indorsed  for  a  sum 
under  202. ;  in  the  declaration  the  sum  claimed 
was  above  202. ;  judgment  was  signed  by  default, 
and  a  ca.  sa.  issued.  The  sum  inserted  in  the 
judgment  and  in  the  mandatory  part  of  the  writ 
was  the  sum  claimed  in  the  declaration,  but  the 
writ  was  indorsed  to  levy  122.  only,  being  the 
amount  of  debt  and  costs  : — Held,  that  this  was 
a  case  in  which  the  sum  recovered  did  not 
exceed  202.,  and  the  court  accordingly  set  aside 
the  ca.  sa.,  and  ordered  the  defendtuit  to  be  dis- 
charged out  of  custody.  Walker  v.  Hewlett, 
6  D.  &  L.  732  ;  18  L.  J.,  Q.  B.  220  ;  15  Jur.  57. 

A  defendant,  having  been  sued  in  May,  1844, 
for  a  debt  amounting  to  152.,  consented  to  a 
judge's  order  for  the  payment  of  the  debt  and 
costa  by  instalments.  The  sum  of  292.  3«.  id. 
having  become  due  in  September,  the  plaintiff 
signed  judgment  for  that  sum,  and  brought  an 
action  on  t£e  judgment,  with  the  view  apparently 
of  taking  the  defendant  in  execution.  The  court 
refused  to  stay  the  action,  and  intimated  that 
there  were  no  words  in  the  act  to  prevent  a  de- 
fendant, under  such  circumstances,  from  being 
taken  in  execution  in  such  action  on  the  judg- 
ment. Hopkins  v.  IVecman,  13  M.  &  W.  372  j  2 
D.  &  L.  447  ;  14  L.  J.,  Ex.  21. 

The  court  refused  to  stay  execution  in  an 
action  upon  a  judgment  for  a  sum  exceeding  202., 
recovered  in  a  suit  originally  brought  for  a  debt 
not  amounting  to  that  sum,  upon  a  suggestion 
that  the  proceeding  was  in  fraud  of  the  7  &  8 
Victc.  96,  s.  57.  Joseph  v,  Buxton,  1  C.  B.  221 ; 
14  L.  J.,  C.  P.  148. 

A  defendant,  consented  to  a  judge's  order  to  pay 
debt,  interest,  and  costs,  as  follows  : — Debt  and 
interest  202.  Sx.,  by  instalments ;  and,  in  default 
of  payment,  judgment  to  be  sigfned,  and  execu- 
tion issued  for  the  whole  amount  of  debt  and 
costs.  An  order  was  made  to  stay  proceedings ; 
but  in  case  default  be  made  in  payment  of  202. 5s,, 


the  debt  due,  together  with  costs,  the  plaintiff 
shall  be  at  liberty  to  sign  final  judgment  for  the 
whole  amount.  After  payment  of  two  instal- 
ments, the  defendant  made  default : — Held,  that 
the  consent  and  order  were  not  inconsistent ; 
and  that  the  plaintiff  might  sign  judgment  for 
202.  Bs,  damages,  and  issue  a  ca.  sa.  thereon, 
notwithstanding  the  7  &  8  Vict.  c.  96,  s.  57. 
Smythe  ▼.  BenHead,  9  Jur.  728. 

The  7  Je  8  Vict.  c.  96,  s.  57,  applies  only  to 
cases  where  something  is  recovered  by  the  plain- 
tiff for  debt,  and  something  for  costs,  and  where 
the  sum  recovered  for  debt  does  not  exceed  202. 
Newton  v.  Conyngham  QLord),  17  L.  J.,  C.  P. 
288. 

A  ca.  sa.  may  therefore  issue  for  costs  of  a  non- 
suit,   lb. 

Penalties  amounting  to  less  than  902.] — ^The  3 

6  4  Will.  4,  c.  15,  8.  2,  provides,  that  any  person 
representing  a  dramatic  piece  or  production  with- 
out the  consent  of  the  author  shall  be  liable,  for 
each  and  every  such  representation,  to  the  pay- 
ment of  iOs.,  or  the  full  amount  of  the  benefit 
arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  which- 
ever shall  be  the  greater  damage.  Judgment  by 
default  having  been  signed  in  an  action  for  an 
aggregate  number  of  penalties  under  202. : — Held, 
that  the  defendant  was  protected  from  arrest  by 

7  &  8  Vict.  c.  96,  s.  67.  Fitzball  v.  Brooke,  2  D. 
&  L.  477 ;  6  Q.  B.  873  j  14  L.  J.,  Q.  B.  192 ;  9 
Jur.  657. 

Annuity— Amount  Due  less  than  d02.]^A. 
signed  judgment  for  5002.  on  a  warrant  of 
attorney  given  by  B.  to  secure  an  annuity  of 
322.  by  half-yearly  payments,  and  took  B.  in 
execution : — Held,  that  B.  was  entitled  to  be  dis- 
charged from  custody  under  the  above  act,  the 
sum  recovered  by  the  action  being  162.  Johnson 
V.  HarHs,  15  C.  B.  357  ;  24  L.  J.,  C.  P.  40. 

Xonoy  Paid  so  as  to  reduoe  Debt  to  loss  than 
202.] — ^After  judgment  had  been  recovered  for  a 
debt  exceeding  202.,  the  defendant  pcud  certain 
instalments  to  the  plaintiff,  which  reduced  the 
amount  due  upon  the  judgment  to  182.  18t. : — 
Held,  that,  notwithstanding  the  7  &  8  Vict,  c  96, 
s.  57,  the  defendant  might  be  taken  in  execution 
to  satisfy  such  sum.  Holbert  v.  Starkey,  4  H. 
&  N.  125  ;  S,  P„  West  v.  Farlar,  1  El.  &  EL  179  ; 
28  L.  J.,  Q.  B.  81  ;  5  Jur.,  N.  S.  436. 

Where  a  writ  of  summons  is  specially  indorsed 
and  judgment  is  signed  for  default  of  appear- 
ance, after  payments  made  by  the  defendant  on 
account,  the  plaintiff  is  not  entitled  to  sign 
judgment  for  the  sum  indorsed  upon  the  writ, 
but  only  for  the  balance  remaining  due  after 
giving  credit  for  the  moneys  paid.  Hodges  v. 
Callaghan,  2  C.  B.,  N.  S.  306  ;  26  L.  J.,  C.  P.  171 ; 
3  Jur.,  N.  S.  369. 

By  a  special  indorsement,  the  plaintiff  claimed 
342.  11^.  Id.  The  defendant,  aiter  issuing  the 
writ,  and  before  judgment,  paid  252.  on  account, 
and  judgment  was  signed  and  execution  issued 
for  the  full  amount,  but  with  a  direction  to  the 
officer  to  take  the  balance  only  and  costs.  The 
defendant  having  been  arrested  and  detained 
under  this  writ,  a  judge  made  an  order  to  reduce 
the  amount  for  which  the  judgment  was  signed, 
to  the  proper  sum,  and  to  discharge  the  de- 
fendant from  custody  in  pursuance  of  7  &  8  Vict, 
c.  96,  s.  57,  the  sum  recovered  not  exceeding  202., 
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ezclnBive  of  costs.    The  oonxt  xefosed  to  rescind 
the  order.    lb. 

The  defendant,  being  indebted  to  the  plaintiff 
in  a  snm  above  20/.  before  judgment,  paid  to 
plaintiff  a  sum  sofficient  to  reduce  the  debt  below 
201,  The  plaintiff  having  signed  judgment  and 
issued  a  ca.  sa.  for  the  whole  amount : — Held,  that 
the  oa.  sa.  was  not  a  nullity.  Blew  t.  Steinau, 
11  Ex.  440. 

Liabilitj  of 'Person  issuing  a  Oa.  sa.  for  less 
thandO/.J—A  plaintiff  who  issues  a  ca.  sa.  on  a 
judgment  for  less  than  201,  is  liable  to  an  action 
of  trespass,  without  the  writ  being  first  set  aside. 
Brooks  T.  Jlodffkinson,  4  H.  &  N.  712  ;  29  L.  J., 
£x.93. 

3.  When  Judgment  has  been  Registered. 

Judgment  was  signed  against  a  defendant,  and 
registered  under  1.  &  2  Vict.  c.  110,  s.  19.  He 
was  afterwards  taken  under  a  ca.  sa.  upon  the 
judgment,  but  obtained  his  discharge  on  applica- 
tion to  the  Insolvent  Debtors  Court.  His  assignee 
thereupon  applied  for  leave  to  enter  upon  the 
registry'  that  the  judgment  was  satisfi^,  or  to 
strike  out  the  entry  of  such  judgment : — ^Held, 
that  he  was  entitled  to  have  the  rule  made 
absolute,  ordering  the  plaintiff  to  go  before  the 
senior  master  of  the  Common  Pleas,  and  to  re- 
quire him  to  make  an  entry,  that  on  a  given  day 
the  defendant  was  taken  in  execution  upon  the 
judgment ;  the  costs  of  the  application  to  be  paid 
to  the  plaintiff,  together  with  the  costs  of  his 
attendance  before  the  master.  Lemig  v.  Dyson, 
1  B.  C.  C.  33  J  21  L.  J.,  Q.  B.  194  ;  16  Jur.  222. 


4.  Pebsons  Pbiyileged  from  Arrest. 
a.  Ckueen*8  Honseliold,  &c. 

Servants.] — The  Queen's  servants,  taken  in 
execution,  are  entitled  to  be  discharged  on 
motion,  on  account  of  privilege.  Bartlett  v. 
Jlehhes,  5  T.  R.  686. 

A  menial  servant  of  her  Majesty  is  not  liable 
to  arrest,  although  he  publicly  carries  on  trade, 
and  the  debt  was  contracted  in  the  course  of  his 
trade.    JTitw  v.  Foster,  2  Taunt.  167. 

A  page  of  the  presence,  second  class  in  ordi- 
nary to  the  Queen,  is,  by  reason  of  his  situation, 
privileged.  Reynolds  v.  Pococky  7  D.  P.  C.  4  ;  4 
M.  &  W.  371  ;  2  Jur.  924. 

A  lord  of  the  bedchamber  is  privileged. 
Aldridge  v.  Barry,  3  D.  P.  C.  460,  n. 

The  court  refused  to  discharge  a  party  in  exe- 
cution for  debt  claiming  privilege  from  arrest  on 
the  ground  that  he  was  one  of  the  gentlemen  of 
the  King's  privy  chamber,  it  appearing  that  he 
was  not  a  menial  servant,  had  no  stated  duties  to 
perform,  received  no  fees  in  virtue  of  his  office, 
and  had  no  writ  of  privil^e.  Taplery,  Battine, 
1  D.  &  R.  79. 

As  to  the  privilege  of  the  King's  yeomen  of  the 
guard,  see  Sard  v.  Forrest,  2  D.  &  R.  260  ;  1  B.  & 
C.  139. 

The  candle  and  fire  lighter  to  the  yeomen  of  the 
guard  is  privileged.  JUatton  v.  Hopkins,  6  M.  & 
S.  271. 

Priest  in  Ordinary.] — ^A  chaplain  in  ordinary 
is  privileged  from  arrest  on  final  process.  Win- 
ter V.  Bibdin,  2  D.  &  L.  211  ;  13  M.  &  W.  26  ; 
13  L.  J.,  Ex.  263  ;  S.  P.,  Byron  v.  Dibdin,  1  0.  M. 


&  R.  821 ;  3  D.  P.  0.  448  ;  1  Gale,  68  ;  6  Tyr. 
357. 

So  a  priest  in  ordinary  of  her  Majesty's  chapels 
royal  is  privileged  from  arrest  on  process  of  a 
county  court  for  non-attendance  on  a  judgment 
summons, — such  process  being  in  the  nature  of 
execution  and  not  merely  process  of  contempt. 
Swany,  BaJtins,  16  C.  B.77  ;  3  C.  L.R.  602  ;  24 
L.  J.,  C.  P.  131  ;  1  Jur.,  N.  S.  378. 

The  appointment  of  a  priest  in  ordinary  con- 
tinues after  the  demise  of  the  crown,  and  no  fresh 
appointment  is  necessary ;  and  the  fact  of  a 
party  having  performed  the  duties  of  such  office 
during  the  present  reign,  of  his  being  in  the 
receipt  of  the  salary  affixed  thereto,  and  of  his 
name  appearing  in  the  books  of  the  household, 
is  sufficient  evidence  of  his  holding  the  office 
to  satisfy  the  court  in  discharging  him  from  the 
custody  of  the  sheriff.  Harvey  v.  Dahins,  3 
Ex.  266  ;  6  D.  &  L.  437  ;  18  L.  J.,  Ex.  156. 

Somerset  Herald-at-Arms.]  —  The  Somerset 
herald-at-arms  is  one  of  the  Queen's  servants 
in  ordinary  with  fee,  and  bound  to  attend  her 
whenever  required  as  well  as  on  state  ceremo- 
nials ;  and  is  therefore  privileged.  Dyer  v.  Dis»  • 
ney,  16  M.  &  W.  312  ;  4  D.  &  L.  698  ;  16  L.  J., 
Ex.  183. 

Vigor  of  the  Tower.  1 — ^The  court  refused  to 
discharge  the  major  of  tne  Tower,  on  the  ground 
that  he  was  arrested  when  returning  from  an 
attendance  on  the  Prince  Regent,  it  not  appear- 
ing that  he  had  been  attending  by  command 
of  his  royal  highness,  although  the  major  swore 
that  he  could  not  leave  the  Tower  but  on  business 
connected  with  his  official  situation.  Batson  v. 
WLean,  2  Chit.  48. 

The  deputy-governor  of  the  Tower  is  not  privi- 
leged,   lb. 

Wardens  of  the  Tower.] — One  of  the  wardens 
of  the  Tower  was  arrested,  and  informed  at  the 
time  that  the  plaintiff  would  be  satisfied  if  he 
would  enter  an  appearance.  He,  however,  claimed 
his  privilege,  but  afterwards  executed  a  bail-bond. 
The  court  refused  to  order  the  bail-bond  to  be 
delivered  up  to  be  cancelled.  Bidgood  v.  Batiks, 
6  B.  &  0.  84  ;  9  D.  &  R.  153. 

b.  Peers  and  Kembers  of  Parliament. 

Member  of  House  of  Commons.] — A  member  of 
the  House  of  Commons  is  privileged  from  arrest  for 
forty  days  before  and  forty  days  after  each  meet- 
ing of  parliament,  and  the  privilege  is  equally  ap- 
plicable to  the  meeting  of  a  new  parliament  after 
a  dissolution,  as  to  the  meeting  of  a  parliament 
after  prorogation.  Goudy  v.  Buncombe,  6  D.  & 
L.  209 ;  1  Ex.  430  ;  17  L.  J.,  Ex.  76. 

Since  a  member  of  either  house  of  parliament 
is  privileged  from  arrest,  a  capias  against  him  is 
irregular,  and  will  be  set  aside ;  although,  in  the 
case  of  a  member  of  the  House  of  Commons,  the 
writ  is  not  intended  to  be  put  in  execution  till 
his  privil^e  expires ;  nor  although,  in  cither 
instance,  no  proceedings  are  contemplated  against 
the  person  of  the  member.  Cassidy  v.  Steuart, 
2  Scott,  N.  R.  432 ;  2  M.  &  G.  437  ;  9  D.  P.  C. 
366;  5  Jur.  25. 

Peer.] — ^An  Irish  peer  cannot  be  arrested. 
Coates  V.  Hdwarden  (Lord),  1  M.  k  R.  110  ;  7 
B.  &  C.  388. 
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A  party  having  voted  at  the  election  of  Scotch 
peers  is,  as  a  Scotch  peer,  entitled  to  be  discharged 
from  arrest,  although  his  vote  has  been  protested 
against,  and  his  claim  to  the  title  disputed,  and 
never  recognized  by  the  House  of  Loixis  or  at  a 
court.  Dighy  v.  Stirling  (^Lord^j  8  Bing.  65 ;  1 
M.  &  Scott,  116  ;  1  D.  P.  C.  248. 

The  court  would  not  order  a  bail-bond  given  by 
a  person  claiming  privilege  from  arrest  as  being 
an  Irish  peer  to  be  cancelled  on  motion,  unless 
his  peerage  was  clearly  proved.  Storey  v.  Bir- 
mingham,  3  D.  &  R.  418  ;  1  M.  &  R.  Ill,  n« 

o.  Conatils. 

One  who  had  been  appointed  consul-general 
from  the  Porte,  but  was  dismissed  several  months 
before,  and  another  person  resident  here  appointed 
in  his  room,  is  not  privileged,  though,  at  the  time 
of  the  arrest,  he  nad  not  received  any  official 
notification  of  his  dismissal,  or  the  appointment 
of  his  successor.  Manhall  v,  Cretieo^  9  East, 
446. 

Qufere,  whether  a  consul  is  privileged.  Clarke 
V.  Creiico,  1  Taunt.  106. 

But  a  resident  merchant  of  London,  who  is  ap- 
pointed and  acts  as  consul  to  a  foreign  prince,  is 
not.     VlccMh  V.  Becker,  3  M.  &  S.  284. 

d.  Coroners. 

A  deputy  coroner  is  privileged  while  preparing 
to  hold  an  inquest.  De-mtty  Coroner  (^Middle- 
^ex\  Ex  parte,  6  H.  &  N.  501  ;  30  L.  J.,  Ex.  77  ; 
7  Jur.,  N.  S.  103  ;  3  L.  T.  754  ;  9  W.  R,  281. 

e.  KafflBtrates. 

A  m^^strate,  attending  petty  sessions  or  the 
police  court,  in  the  discharge  of  his  duty,  is  privi- 
leged from  arrest  Olendenning  v.  Browne,  3  Jr. 
€.  L.  R.  115 ;  BuJfoi*  v.  Wyse,  6  Jr.  C.  L.  R. 
303. 

f.  Persons  Attending  Judioial  Prooeedinflrs. 

Attendance — ^What  it.] — ^A  party  who  has  at- 
tended his  cause  all  day  in  court,  and  retires  in 
the  evening  to  dine  with  his  attorney  and  wit- 
nesses at  a  tavern,  is  privileged,  cau8&  redeundi. 
LigUtfoot  V.  Camerim,  2  W.  Bl.  1113 ;  S,  P., 
Newland  v.  Harland^  8  Scott,  70  ;  3  Jur. 
€79. 

So,  a  plaintiff  is  protected,  who,  whilst  attend- 
ing the  sittings  in  expectation  of  his  cause  being 
tried  is  waiting  at  a  coffee-house  in  the  vicinity, 
before  the  day  of  trial.  Childerston  y.  Barrett, 
II  East,  439. 

A  slight  deviation  will  not  deprive  a  party  re- 
turning from  attendance  in  a  court  of  justice  of 
his  privilege.  PiU  v.  Coombs,  3  N.  &  M.  212  ;  5 
B.  &  Ad.  1078. 

An  attorney  stated,  that  having  several  causes 
to  attend  in  the  courts  at  Westminster,  he  was 
proceeding  through  the  city  on  his  way  to  West- 
minster, and  when  at  the  Bank  of  England,  re- 
collecting some  business  with  a  client  whom  he 
was  Ukcly  to  meet  at  the  auction  mart,  he  went 
there,  and  saw  the  party,  and  as  he  was  leaving 
him  to  proceed  to  Westminster,  he  was  arrested. 
Affidavits  in  answer  stated  that  he  was  arrested 
between  the  hours  of  2  and  3  P.M.,  in  the 
Auction  mart  coffee-house ;  that  he  then  said 
nothing  about  going  to  Westminster  ;  and  that  he 


said  he  was  there  to  negotiate  a  loan,  with  which 
he  intended  to  pay  the  plaintiff: — Held,  that 
these  facts  did  not  shew  a  case  of  privilege. 
Strong  v.  Blcltenson,  2  Gale,  83  ;  1  M.  &  W. 
488, 

To  whom  PriTllege  extends.]— The  privilege 
extends  to  all  persons  who  have  any  relation  to  a 
cause  which  calls  for  their  attendance  in  court, 
whether  compelled  by  process  or  not,  and  whether 
parties,  attorneys,  witnesses,  or  bail.  And,  in 
general,  the  courts  will  discharge  them  on  motion, 
without  suing  out  a  writ  of  privilege.  Walpole 
V.  Alexander,  3  Dougl.  46. 

A  defendant  having  been  arrested  in  his  way  to 
court,  to  deliver  himself  up  into  the  hands  of  the 
court,  to  receive  judgment  on  a  conviction,  the 
court  will  only  grant  a  rule  nisi  for  his  dischai^ 
on  his  own  affidavit.  Sharvlin-Y,  Hunter,  6  D. 
P.  C.  632. 

Though  an  appellant  comes  from  Ireland  to 
London  long  before  it  is  necessary  to  do  so  in 
order  to  attend  the  hearing  of  his  cause  in  the 
House  of  Lords,  so  that  if  then  arrested  he  would 
not  be  discharged  ;  yet  if  no  arrest  is  made  until 
his  cause  is  actually  in  the  paper,  he  will  be  dis« 
charged  out  of  custody.  Persse  v.  Persxe,  6  H. 
L.  Cas.  671. 

A  burgess,  attending  an  election  of  burgesses, 
under  a  summons  from  the  mayor,  issued  in  obe- 
dience to  a  mandamus,  directing  the  corporation 
to  proceed  to  such  election,  is  not  privileged 
during  his  attendance  there  for  that  purpose, 
Nixon  V.  Burt,  1  Moore,  413  ;  7  Taunt.  682. 


At  Petty  Sestiont  in  order  to  obtain  Sum- 


mons.]— A  person  who  attends  before  justices  at 
petty  sessions,  in  order  to  obtain  a  summons  with 
a  view  to  recover  a  penalty,  and  gives  evidence 
before  them  for  the  purpose,  is  not  pri\'ileged 
from  arrest  cither  in  going  there  with  a  view  to 
give  the  evidence  and  obtain  the  summons,  or  on 
his  return  after  having  done  so.  Cohhett,  Ex 
parte,  7  El.  &  Bl.  965 ;  26  L.  J.,  Q.  B.  293  ;  3 
Jur.,  N.  S.  665. 

Where  the  privilege  from  arrest  on  civil  process 
does  not  exist  when  the  party  is  going  and  stay- 
ing, it  does  not  exist  when  he  is  returning.    lb, 

A  voluntary  prosecutor,  as  a  common  informer, 
is  not  entitled  to  any  privilege  from  arrest.    lb. 


At  Polioe  Court.] — A  person  attending  a 


police  court  as  prosecutor  or  witness  on  a  charge 
there  pending  is  privileged  from  arrest  in  civil 
process,  though  not  attending  under  compulsion. 
Montague  v.  HarrUon,  3  0.  B.,  N.  S,  292 ;  27 
L.  J.,  C.  P.  24  ;  4  Jur.,  N.  S.  29. 


Before  Oommissionert  of  Bankmptey.] — 

\   m  mm  1«  J  1_*J»_A"  •  • 


A  creditor  attending  to  prove  his  debt  is  privi- 
leged. List,  Ex  parte,  2  Ves.  &  B.  373  ;  2  Rose, 
24  ;  8,  P.,  King,  Ex  parte,  7  Ves.  312. 

So,  any  person  attending  under  a  summons  of 
commissioners  of  bankruptcy.    lb. 

A  person  attending  in  oi*dcr  to  oppose  the  dis- 
charge of  a  debtor,  is  privileged.  IVillingham 
v.  Matth4!tDS,  2  Marsh.  57  ;  6  Taunt.  356. 

A  petitioning  creditor  attending  for  the  par- 
pose  of  watching  the  progress  of  the  commission, 
and  proposing  himself  as  assignee,  is  protected 
eundo,  morando,  et  i-edeundo ;  and  it  is  for  the 
party,  who  seeks  to  oust  him  of  his  privilege,  to 
shew  an  unreasonable  delay,  or  an  improper  de* 
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viation  from  his  oourBe  home.    Selby  y.  Hills,  1 
D.  P,  C.  257 ;  1  M.  &  Scott,  253 ;  8  Bing.  166. 

An  insolvent  debtor  is  privileged  when  attend- 
ing  at  or  returning  from  the  court  in  which  his 
petition  is  heard,  although  on  the  day  he  was 
arrested  the  consideration  of  the  final  order  was 
adjourned  sine  die.  CluLuvin  v.  Alexander^  2  B. 
&  S.  47  ;  31  L.  J.,  Q.  B.  79  ;  8  Jur.,  N.  S.  262  ;  10 
W.  R.  248. 


Before  Arbitrators.] — ^A  party  in  a  cause 


attending  an  arbitrator  to  be  examined  under  a 
rule  of  CQurt,  is  privileged  eundo,  morando,  et 
redeundo.    Spence  v.  Stuart,  3  East,  89. 

But  where  a  party  residing  in  L.  was  summoned 
to  attend  an  arbitrator  at  E.,  and  was  required 
to  bring  with  him  certain  papers  then  at  C,  and 
he  went  to  the  latter  place,  where  all  his  papers 
were,  to  make  a  selection,  and  having  stayed  there 
more  than  twenty-four  hours  for  that  purpose 
and  necessary  refreshment,  was  arrested ;  the 
majority  of  the  court  held  that  he  was  not  en- 
titled to  be  discharged  out  of  custody,  having  no 
right  to  stop  and  sort  his  papers.  Randall  v. 
Oumey,  1  Chit,  679  ;  3  B.  &  A.  252. 

But  held,  by  the  majority  of  the  Court  of  Ex- 
chequer, that  a  defendant  was  under  similar  cir- 
cumstances privileged  from  arrest.  Rickett  v. 
Onrney,  1  Chit.  682  ;  7  Price,  699. 

So,  a  witness  attending  at  the  request  of  a 
party,  an  arbitrator  under  a  submission  to  be 
made  a  rule  of  court  is  privileged.  Ilishton  v. 
Mjfbett,  1  M.  &  Rob.  347. 

A  witness  attending  before  an  arbitrator,  ap- 
pointed by  a  submission  containing  a  clause  that 
it  may  be  made  a  rule  of  court  under  3  &  4  Will. 
4.  c.  42,  s.  40,  is  privileged.  Webb  v.  Taylor,  1 
D.  k  L.  676  ;  13  L.  J.,  Q.  B.  24  ;  8  Jur.  39. 

A  party  to  a  reference,  who,  after  the  adjourn- 
ment of  the  hearing  of  the  reference  to  a  subse- 
quent day,  does  not  within  a  reasonable  time 
return  home  for  want  of  pecuniary  means,  is  not, 
during  the  period  of  adjournment,  privileged. 
8pe7wer  v.  Newton,  1  N.  &  P.  818  ;  6  A.  &  E.  623 ; 
1  Jur.  52. 

The  protection  exists  daring  the  attendance, 
though  there  is  an  interval  of  an  adjournment  to 
another  period  of  the  same  day,  at  the  same  place. 
RUhton  V.  Ni$bett,  1  M.  &  Rob,  347. 


Betoming  from.] — A  defendant,  when 


discharged  from  legal  custody,  has  no  privilege 
from  arrest  in  returning  home.  Anon.,  1  D.  P.  C. 
157. 

As  long  as  a  suit  is  pending,  the  court  will  dis- 
charge a  party  to  it  who  has  been  arrested. 
Neivton  V.  Harland,  8  Scott,  70  ;  3  Jur.  679. 

A  party  taken  under  an  irregular  writ  is  privi- 
leged in  returning  from  the  chambers  of  the  judge 
who  has  discharged  him.  Rex  v.  Blake,  2  N.  & 
M.  312  ;  4  B.  &  Ad.  355. 

So,  although  his  attendance  before  the  judge 
was  voluntary ;  as  where  he  is  brought  up  under 
a  habeas  corpus  obtained  by  himsell    lb. 

A  party  coming  up  on  a  habeas  corpus  is  pro- 
tected during  his  return,  as  well  as  during  the 
coming  and  staying.  Rex  v.  Delaval,  1  W.  Bl. 
416  ;  3  Burr.  1434. 

Bail.] — Bail  are  privileged  when  attending  to 
justify.    Rimmer  v.  Green^  1  M.  &  S.  638. 

A  witness  is  not  privileged  from  being  arrested 
by  his  bail,  for  the  purpose  of  being  surrendered, 
on  his  return  from  giving  evidence  in  a  cause  ;  as 


a  person  who  has  given  bail  is  always  supposed 
to  be  in  the  custody  of  his  bail.  Lyne,  Ex  parte, 
3  Stark.  132. 

A  witness  attending  to  give  evidence  in  a  court 
of  justice,  who  has  absconded  from  his  bail,  may 
be  retaken  by  the  bail  in  the  court ;  and  he  is 
not  protected  by  his  subpcena.  Horn  v.  Sirin* 
ford,  1  D.  &  R.,  N.  P.  C.  20. 

ff.  Barristers* 

Barristers  upon  circuit  are  privileged.  2feeM7it 
V.  Sniith,  1  H.  Bl.  636. 

A  barrister  attending  the  court  to  hear  judg- 
ment in  a  cause  in  which  he  is  concerned,  is 
entitled  to  privilege  from  arrest,  eundo,  morando, 
et  redeundo.    yieivton  v,  Harland,  8  Scott,  70. 

A  party  is  entitled  to  a  similar  privilege.    lb. 

But  a  barrister  who  has  been  actually  engaged 
at  petty  sessions,  but  without  a  previous  retainer, 
for  a  party,  or  on  a  summary  conviction,  whero 
counsel  are  allowed  by  6  &  7  Will.  4,  c.  114,  is 
not  privileged,  redeundo.  Xeicto7i  v.  Constable, 
1  G.  &  D.  408  ;  2  Q.  B.  157  ;  9  D.  P.  C.  933  ;  6 
Jur.  317. 

h.  Solicitors  and  their  Clerks, 

Solioitors.] — ^An  attorney  is  privileged  while 
in  attendance  at  the  master's  office  taxing  costs, 
as  well  as  returning  therefrom.  Hope^  In  re, 
9  Jur.  846. 

A  solicitor  swore  that,  at  the  time  of  the  cap- 
tion, he  was  proceeding  direct  from  his  house, 
for  the  purpose  of  attending  the  hearing  of  two 
petitions  at  Westminster.  On  the  other  hand, 
two  witnesses  deposed,  that  the  direction  in  which 
he  was  walking  was  not  the  direction  in  which 
they  would  have  proceeded  as  the  nearest  and 
most  direct  way  to  Westminster : — Held,  not  a 
sufficient  proof  of  deviation,  so  as  to  disentitle 
the  solicitor  to  his  discharge.  Att.^Oen,  v, 
Leatlier sellers^  Company,  7  Beav.  157. 

An  attorney,  party  to  a  cause  in  which  a  motion 
was  about  to  be  made  in  the  court,  left  his 
private  residence  with  the  intention  of  calling  at 
his  office  for  some  papers  material  in  the  cause, 
and  proceeding  with  them  to  court.  On  his  way 
to  his  office  he  was  arrested,  and  forced  to  pay  a 
sum  to  procure  his  discharge : — Held,  that  he 
was  entitled  to  have  the  money  refunded,  being 
privileged  both  as  an  attorney  and  a  party  in  a 
cause.  Williams  v.  Webb,  2  D.,  N.  S.  904 ;  6 
Scott,  N.  R.  898  ;  12  L.  J.,  C.  P.  89. 

A  solicitor  on  his  way  to  attend  a  summons  at 
the  chambers  of  one  of  the  judges  in  Serjeants* 
Inn  is  privileged  from  arrest  under  an  attach- 
ment. Jetoitt,  In  re,  33  Beav.  569  ;  33  L.  J.,  Ch. 
730  ;  10  Jur.,  N.  S.  814 ;  10  L.  T.  656  ;  12  W.  B 
945. 

An  attorney  who  attends  on  the  occasion  of 
his  client  putting  in  bail  for  a  defendant  in  an 
action  in  the  Lord  Mayor's  Court,  and  who  acts 
there  only  as  the  attorney  and  adviser  of  such 
bail,  and  is  not  the  attorney  for  either  of  the 
parties  to  the  cause,  is  not  privileged  from  arrest 
in  going  to  or  returning  from  the  court  on  such 
occasion.  Jon^s  v.  Marshall,  2  C.  B..  N.  S.  615  ; 
26  L.  J.,  C.  P.  229  ;  3  Jur.,  N.  S.  916. 

Parliamentary  Agent.]— A  solicitor,  who  has 
ceased  to  take  out  his  certificate  and  to  practice, 
is  privileged  whilst  attending  the  hearing  of 
an  appeal  in  the  House  of  Lords  as  a  parliam'* 
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tary  agent.  Att.^Gen,  y.  Skinners*  Company ,  1 
Cooper,!.* 

Going  into  a  house  in  the  way  home  to  take 
refreshment,  is  not  a  deviation  that  will  destroy 
the  privilege.    lb. 

An  agent,  in  an  appeal  in  the  House  of  LordB, 
although  not  a  solicitor  or  an  attorney,  being 
arrested  on  his  retnm  home,  is  entitled  to  his 
discharge.     WatkinSy  Ex  parte y  1  Jar.  236. 

Olerka.] — An  attorney's  clerk  is  not  privileged 
whilst  going  to  judges*  chambers  for  the  purpose 
of  conducting  the  attorney's  business.  Phillipg 
V.  Pound,  7  Ex.  881 ;  21  L.  J.,  Ex.  277  ;  16  Jur. 
645. 


L  Insane  Persons. 

The  court  will  not  discharge  a  defendant  out 
of  custody  on  the  ground  that  he  has  become  in- 
sane since  the  arrest.  Kernot  v.  Xorman,  2  T.  B. 
390. 

Nor  where  it  appeared  that  he  was  insane  at 
the  time  (rf  the  arrest.  Xutt  v.  Vemey^  4  T.  R. 
121. 

The  court  will  refuse  to  discharge  him  even 
where  a  commission  of  lunacy  has  issued.  Steel 
V.  Alan,  2  B.  &  P.  362. 

The  court  will  not  discharge  the  bail  on  the 
ground  of  the  defendant's  having  become  a 
lunatic  since  the  commencement  of  the  action. 
Ibbotson  V.  Galway  QLord),  6  T.  B.  133. 

J.  In  Cases  of  Criminal  Charges. 

Person  Charged.] — The  privilege  from  arrest 
on  civil  process  of  a  person  whose  attendance  in 
oourt  is  required  for  the  due  administration  of 
justice,  extends  to  the  party  accused  of  a  criminal 
charge  when  out  on  bail  on  remand,  as  well  as  to 
the  prosecutor  and  witnesses.  Gilpin  v.  Ben- 
jamin, 4  L.  B.,  Ex.  131  ;  38  L.  J.,  Ex.  50 ;  19 
L.  T.,  N.  S.  830  ;  17  W.  B.  885. 


After  Aeqnittal — ^Betuming.] — A  party 

who  has  been  detained  upon  a  criminal  chttrge, 
and  tried,  acquitted,  and  discharged,  is  not  privi- 
leged during  his  return  home  from  the  gaol  in 
which  he  has  been  confined.  Goodwin  v.  Lordon, 
3  N.  &  M.  879  ;  2  D.  P.  C.  504  ;  1  A.  &  E.  378. 

A  person  acquitted  on  a  criminal  charge  is  not 
entitled  to  privilege  from  arrest,  even  in  the  pre- 
sence of  the  court,  under  civil  process,  morando 
aut  redeundo.  Hare  v.  Hyde,  16  Q.  B.  394  ;  20 
L.  J.,  Q.  B.  186  ;  15  Jur.  315. 

One,  who  has  been  wrongfully  arrested  upon  a 
Sunday,  upon  a  charge  of  forgery,  without  any 
warrant,  may  be  lawfully  arrested  upon  civil 
process  as  he  is  leaving  the  police  office,  after  he 
has  been  ordered  by  the  magistrate  to  be  dis- 
charged.   Jacobs  V.  JacobSf  3  D.  P.  C.  675. 

A  party,  discharged  by  habeas  corpus  from 
illegal  custody  on  one  criminal  charge,  is  not 
privileged  redeundo  from  an  arrest  under  cri- 
minal process  upon  another  and  different  cri- 
minal charge,  where  there  is  no  ground  for 
supposing  that  the  former  process  had  been 
onginated  for  the  purpose  of  procuring  the 
arrest  under  the  latter.  Beg.  v.  Douglas,  8  Q.  B. 
825  ;  3  G.  &  D.  609  ;  12  L.  J.,  Q.  B.  49 ;  7 
Jur.  39. 

I.]— A  person  who  it  subpcenaed  in  a 


who  is  committed  for  a  contempt  of  court,  in 
striking  the  defendant,  has  the  same  privilege 
from  arrest  in  returning  home  from  the  prison 
after  his  imprisonment  has  expired,  that  be 
would  have  had  in  returning  home  from  the 
court  if  he  had  not  been  committed.  Beas  v. 
Wigley,  7  C.  &  P.  4. 

k.  Prooeedlnffs  to  laberate. 

Applieation — To  whom  made.! — An  appli- 
cation  to  discharge  on  the  ground  of  the  party 
being  privileged  as  attencQng  a  judicial  pro- 
ceeding, must  be  to  the  court  of  which  the 
proceeding  is  a  contempt.  Lisfs  case,  2  Yes.  k, 
B.  373  ;  2  Bose,  24. 

He  may  be  discharged  either  by  the  court  in 
which  such  proceedings  are  pending,  or  by  that 
issuing  the  process  upon  which  the  caption  is 
effected.  Att.-Gen,  v.  Skinners^  Company,  1 
Cooper,  1. 

Where  a  party  to  a  cause  is  arrested  upon 
process  ont  of  another  court,  while  attending  at 
nisi  prius,  in  expectation  of  its  coming  on,  he 
must  apply  for  rehef  to  the  judge  at  nisi  prius, 
or  to  the  court  out  of  which  the  process  issues, 
and  not  to  the  court  in  which  the  cause  is.  Pitt 
V.  Beans,  2  D.  P.  C.  223. 

If  a  party  coming  to  attend  the  trial  of  his 
cause  is  arrested,  the  judge  at  nisi  prius  will 
grant  a  habeas  corpus  to  discharge  him,  and  will 
put  off  the  trial  until  he  be  released,  without 
payment  of  costs,  if  any  collusion  can  be  shewn 
to  exist  between  the  opposite  party  and  the 
creditor  who  arrested  him ;  otiierwise  only  on 
payment  of  costs.  Soloman  v.  UnderhiU,  1 
Camp.  229. 

A  witness  on  a  trial  at  nisi  prius  was  arrested 
redeundo,  under  a  warrant  of  commitment  for 
not  appearing  to  a  summons  issued  on  a  judgment 
recovered  against  him  in  a  county  court : — Held, 
that  the  application  for  his  dischai^ge  was  pro- 
perly made  to  the  court  in  banco.  Kimpton  v. 
London  and  Xorth-  Western  Railway  Company, 
9  Ex.  766  ;  2  C.  L.  B.  1027  ;  23  L.  J.,  Ex,  232. 

How    made.]  —  The    proper    mode    of 

obtaining  a  dischai^  of  a  person  privileged 
from  arrest  on  process  of  a  county  court  for 
non-attendance  on  a  judgment  summons  is  not 
by  writ  of  privilege,  but  by  habeas  corpus  from 
one  of  the  superior  courts  (upon  affidavits  shew- 
ing his  privilege),  or  by  application  to  the  judge 
of  the  coun^  court.  Swan  v.  Dakins,  16  C.  B. 
77 ;  3  C.  L.  B.  602  ;  24  L.  J.,  C.  P.  131 :  1  Jur., 
N.  S.  378. 

Whero  a  return  to  a  habeas  corpus  discloses  a 
legal  imprisonment  of  a  person  under  civil  pro- 
cess, it  IS  competent  to  him  to  shew  that  the 
detainer  is  illegal  by  reason  of  his  privilege  from 
such  arrest,    lb. 

A  country  witness  who  is  arrested  upon  his 
arrival  in  town  to  attend  a  cause,  should  obtain 
a  habeas  corpus  returnable  before  a  judge  at 
chambers.     Tillotson,  Ex  parte,  1  Stark.  470. 

A  witness  coming  from  Newbury  to  West- 
minster to  give  evidence  on  a  trial  at  the  sittings, 
under  a  subpoena,  was  taken  under  process  from 
a  county  court  and  lodged  in  Beading  gaol,  and 
thence  brought  up  to  give  his  evidence  at  the 
sittings  under  a  habeas  corpus  ad  testificandum. 
He  had  been  arrested  by  a  bailiff  of  the  county 
court,  but  was   brought    to   the  trial  by  the 


^al  prosecution  tried  in  the  sittings,  but  governor  of  Beading  gaoL     The  judge  would 
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not  order  his  discharge,  as  there  had  been  a 
chan^  of  custody ;  but,  held,  that  the  proper 
coarse  is  to  apply  to  a  judge  at  chambers  for  a 
habeas  corpus.    Aatbury  v.  Belhin^  3  0.  &  K.  20. 

• 

ftronnds  for  Xaking.] — In  applying  to 

a  judge  to  be  discharged  because  of  his  privilege, 
a  party  ought  fully  to  state  the  grounds  on 
which  he  seeks  to  be  released :  for,  should  he 
subsequently  apply  to  the  court,  he  will  be  pre- 
cluded from  availing  himself  of  any  point  or 
objection  omitted  to  be  urged  at  chambers. 
Flight  V.  Cooke,  1  D.  &  L.  714  ;  8  Jur.  125. 

When  it  ean  be  Xade.]^-A  party  privi- 
leged, who  remains  in  custody  twenty-three 
days,  may  still  apply  for  his  discharge,  if  the 
situation  of  the  other  party  has  not  been  changed. 
Webb  V.  Taylor,  1  D.  &  L.  676 ;  13  L.  J.,  Q.  B. 
24  ;  8  Jur.  39. 

1.  Dlaoharffe  of  Persons  Privileflred. 

Where  a  party  arrested  under  a  ca.  sa.  is  dis- 
charged on  the  ground  of  privilege,  the  writ  is 
not  executed,  and  he  may  be  retaken  under  it 
when  his  privilege  expires.  Rey^noldt^  Barrark, 
or  Willianut  v.  Newt&n,  1  G.  &  D.  153 ;  1  Q.  B. 
625  ;  5  Jur.  958. 

Where  the  question  of  privil^;e  is  doubtful, 
the  court  will  not,  upon  motion,  discharge  the 
party  out  of  custody,  but  leave  him  to  his  writ 
of  privilege.  LurUley  v.  Battine,  2  B.  &  A.  234  ; 
S.  P.,  Wkittingham  v.  De  la  Rieu,  2  Chit.  63  ; 
Leilie  v.  Di*7iey,  3  D.  P.  C.  437 ;  1  C,  M.«  &  R. 
578;  5Tyr.  181. 

Where  a  party  arrested  whilst  privileged  from 
arrest  pays  money  into  court,  by  permission  of  a 
judge,  in  order  to  obtain  his  discharge,  he  is 
entitled,  upon  application  to  the  court,  to  have 
the  money  restored  to  him.  Pitt  v.  Coombs, 
4  N.  &  M.  535  ;  2  A.  &  E.  459. 

But  such  application  must  be  made  within  a 
reasonable  time  after  the  arrest,  or  the  delay 
must  be  satisfactorily  accounted  for.    lb. 

If,  while  a  ca.  sa.  at  the  suit  of  a  plaintiff  is 
lying  in  the  hands  of  the  sheriff,  the  defendant 
is  illegally  taken  into  custody  at  the  suit  of 
another  person,  the  ca.  sa.  attaches,  and  the 
sheriff  cannot  discharge  the  defendant.  Arundel 
V.  Chitty,  1  D.  P.  C.  499. 

Where  a  party  arrested  under  a  ca.  sa.  is  dis- 
charged on  the  ground  of  temporary  privilege, 
the  writ  is  not  executed ;  he  may  therefore  be 
taken  again  by  another  writ  on  the  same  judg- 
ment, which  is  not  satisfied  by  such  a  custody. 
PhillipB  V.  Price,  1  D.  &  L.  110 ;  12  L.  J.,  Q.  B. 
348  ;  7  Jur.  672. 


m.  Action  by  Parties  prlTlleflred  for  wronr- 

ftil 


When  Maintainable.]— -A.  being  indebted  to 
B.,  B.  sued  out  bailable  process,  which  he  de- 
livered to  the  sheriff  to  execute,  and  the  sheriff 
arrested  A.  whilst  he  was  attending  a  trial  as  a 
witness,  under  a  subpoena : — Held,  that  an  action 
was  not  maintainable  by  A.  against  B.,  for  pro- 
curing A.  to  be  illegally  arrested,  it  not  being 
shewn  that  B.  had  any  knowledge  that  A.  was 
attending  as  a  witness  when  he  delivered  the 
writ  to  the  sheriff  to  be  executed.  Stokes  v. 
WhUe,  1  C,  M.  &  R.  223  ;  4  Tyr.  786. 

A.  haying  been  arrested  whilst  he  was  privi- 

VOL.  Ill, 


leged,  as  attending  on  a  summons  at  chambers,, 
the  judge  made  an  order  for  his  discharge  on 
condition  that  B.,  the  officer  who  made  the 
arrest,  should  pay  A.  his  costs,  to  be  taxed  by 
the  master,  and  that  A.  should  not  bring  any 
action  for  the  arrest.  The  costs  were  taxed,  and 
the  amount  was  accordingly  paid.  A.,  however, 
subsequently  obtained  an  order  for  the  master  to 
review  his  taxation,  which  the  master  accord- 
ingly did,  and  allowed  A.  a  further  sum  for 
costs.  This  B.  refused  to  pay,  upon  which  A.. 
brought  an  action  against  B.,  as  upon  an  ag^ree- 
ment  by  him  to  pay  the  costs,  in  consideration 
that  A.  would  rielinquish  all  right  of  action 
against  B.  on  occasion  of  the  arrest : — Held,  that 
the  action  was  not  maintainable.  King  y.  Taylor,, 
2  C,  M.  k  R.  235 ;  6  Tyr.  800. 

5.  ABBEST  UNDEB  SeYEBAL  OB  DlFFEBENT- 

Wbits. 

Effect  of— When  Original  Arrest  DlegaL] — 
When  a  sheriff  arrests  a  defendant  in  one  action,, 
it  operates  virtually  as  an  arrest  in  all  other- 
actions  in  which  the  sheriff  holds  writs  against 
him  at  the  time ;  therefore,  where  the  first  arrest 
is,  by  the  act  of  the  sheriff,  illegally  made,  the 
subsequent  detainers  founded  thereon  are  illegal 
also.  Barratt  v.  Price,  2  M.  &  Scott,  634 ;  9* 
Bing.  666  ;  1  D.  P.  C.  725. 

A  party  who  was  improperly  arrested  on  a 
capias,  while  returning  from  the  Court  of  Chan- 
cery, obtained  an  order  for  his  discharge,  as  to- 
that  action  only.  The  sheriff  had  other  writs, 
against  him,  at  the  suit  of  other  parties  : — Held,, 
that  the  sheriff,  when  the  arrest  took  place,  was- 
justified  in  detaining  him  on  them.  Watson  y.. 
Carroll,  7  D.  P.  C.  217  ;  1  H.  &  H.  427  ;  3  Jur.. 
149. 

A  party  against  whom  seyeral  writs  of  capias- 
had  been  lodged  with  the  sheriff,  was  arrested  oa 
one  of  them  by  an  officer  who  had  no  warrant 
for  that  purpose,  but  who,  after  the  arrest,  got 
his  name  inserted  in  one  which  had  been  placed 
in  the  hands  of  another  officer  to  make  the  arrest 
in  that  action  : — Held,  that  the  defendant  was. 
thenceforth  lawfully  in  custody  on  all  the  writs ;. 
the  under-sheriff  having  negatived  by  affidavit, 
that  at  the  time  of  altering  the  wanitnt  he  knew 
of  any  arrest  having  been  made,  or  that  he  was 
acting  in  collusion  with  the  officer.  Robinson 
V.  Yewens,  6  M.  &  W.  149  ;  7  D.  P.  C.  377 ;  1  H. 
&  H.  38  ;  3  Jur.  776. 

But,  where  a  defendant  was  arrested  by  S., 
who  at  the  time  had  no  warrant  from  the  sheriff,, 
and  in  order  to  give  a  false  colour  of  l^ality  to 
the  caption,  S.  procured  N.,  who  had  a  warrant 
against  the  defendant  at  the  suit  of  another  ' 
plaintiff,  to  hand  over  that  warrant  to  him,  and 
the  under-sheriff  altered  the  warrant  by  sub-^ 
stituting  the  name  of  S.  for  that  of  K.,  as  the 
officer  by  whom  it  was  to  be  executed : — ^Held,. 
that  the  defendantwas  not  in  the  lawful  custody 
of  8.,  and  that  the  sheriff  haying,  by  the  altera- 
tion of  the  warrant,  become  a  party  to  the  ill^al 
act  of  the  officer,  the  defendant  was  not  liable- 
to  be  detained  upon  other  writs  in  the  sheriff'a 
hands.  Pearson  v.  Yetoens,  7  Scott,  436  ;  7  D. 
P.  C.  461 ;  5  Bing.  N.  C.  489  ;  2  Am.  16  ;  3  Jur. 
386. 

A  defendant  having  been  arrested  by  the 
plaintiff  in  an  illegal  manner,  was  ordered  by 
the  court  to  be  discharged  out  of  custody  at  his 
suit ;  the  defendant  being  in  custody  however 
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in  another  action,  the  plaintiff  lodged  a  fresh 
detainer  against  him  :->^eld,  that  the  plaintiff 
«oa1d  not  legally  do  this  till  he  had  served  him 
with  a  rule  for  his  discharge.    lb. 

When  a  party  is  arrested  in  one  action,  he  is 
in  the  castody  of  the  sheriff  in  all  actions  in 
which  writs  have  been  delivered  to  the  sheriff. 
CoUins  V.  YetceHSj  10  A.  &  E.  570  ;  2  P.  &  D.  439 ; 
3  Jujr.  951. 

But,  if  the  first  arrest  is  illegal,  the  party 
cannot  be  detained  under  the  other  writs  without 
•a  fresh  arrest.    lb. 

Such  fresh  arrest  is  not  prevented  by  the 
^custody  under  the  former  illegal  arrest,  if  there 
is  no  collusion.    Jb, 

The  meeting  for  the  final  examination  of  a 
bankrupt  was  commenced  on  the  6th  November, 
and  adjourned  till  the  3rd  December.  On  the 
29th  November  the  commissioner  issued  a  certifi- 
cate, authorized  by  12  &  13  Vict.  c.  106,  s.  257, 
and  Sched.  (B.  a),  under  w^hich  a  ca.  sa.  was 
issued,  and  the  bankrupt  taken  into  castody.  After 
the  3rd  December,  to  which  his  final  examina- 
tion was  adjourned,  another  of  his  creditors 
obtained  a  similar  certificate,  and  sued  out  a  ca. 
ca.,  on  which  a  detainer  was  lodged  against  the 
bankrupt : — Held,  that  the  original  arrest  was 
illegal,  and  that  by  reason  of  its  illegality 
the  bankrupt  could  not  be  detained  in  custody 
under  the  subsequent  detainers  lodged  against 
hhn.  Frenton,  Ex  parte,  3  De  G.,  F.  h.  J.  642 ; 
30  L.  J.,  Ch.  460  ;  7  Jur.,  N.  S.  432. 

E.  having  been  dismissed  from  the  office  of 
town  clerk  of  a  borough,  was,  at  the  instance 
of  the  town  council,  convicted  before  justices, 
under  5  &  6  WUl.  4,  c.  76,  s.  60,  of  wilfully  re- 
fusing to  deliver  accounts,  books,  &c.,  after 
notice,  and  thereupon  the  justices  issued  their 
warrant  for  his  imprisonment  in  the  gaol  within 
which  the  borough  was  situate,  which  was  de- 
livered to  P.,  who  arrested  E.  on  a  Sunday ;  and  on 
the  next  day  delivered  him  to  the  keeper  of  the 
:gaol : — Held,  that  this  was  substantially  a  civil 
proceeding,  and  the  arrest  therefore  illegal  under 
^9  Oar.  2,  c.  7,  s.  6.  And  that  the  detention  was  not 
made  legal  by  the  delivery  to  the  keeper  after  the 
arrest,  of  another  warrant  upon  the  same  con- 
viction. The  two  warrants  having  been  returned 
to  a  habeas  corpus  ad  subjiciendum,  the  court 
received  affidavits  to  shew  that  the  arrest  took 
place  on  a  Sunday,  and  ordered  the  prisoner  to 
be  discharged  from  custody  upon  the  two  war- 
rants. Eggingtm,  In  re,  2  El.  &  Bl.  717  ;  2  0. 
li.  K.  385  ;  23  L.  J.,  M.  C.  41 ;  18  Jur.  224. 

Before  the  keeper  received  the  order,  another 
warrant  was  delivered  to  him  for  the  imprison- 
ment of  E.,  upon  a  conviction  by  two  justices, 
for  not  delivering  to  the  council,  acting  as  paving 
commissioners  under  a  local  act,  accounts,  books, 
Ac. : — Held,  that  this  being  substantiidly  a  pro- 
<seeding  by  the  Same  parties,  did  not  warrant 
the  detention,    lb. 

After  the  keeper  received  the  order,  but  B.  not 
having  been  discharged,  the  sheriff  lodged  with 
the  keeper  his  warrant  under  a  ca.  sa.  at  the  suit 
•of  H.  against  E. :— Held,  that  £.  might  be  law- 
fully detained  under  the  ca.  sa.,  no  collusion 
appearing  between  the  sheriff  or  H.  and  the 
town  council,    lb. 


When  Original  ArrMt  was  Legal.]— 


Where  a  defendant  has  been  regularly  arrested 
on  an  attachment  out  of  Ohancery,  the  fact  of 
an  irregular  ca.  sa.  issuing  out  of  the  Oommon 


Pleas  against  the  defendant,  after  the  arrest, 
does  not  interfere  with  the  right  of  another 
plaintiff  to  detain  the  defendant,  by  virtue  of  a 
subsequent  ca.  sa.  Wright  v,  Stanford^  1  D., 
N.  S.  272  ;  6  Jur.  130. 

If  a  defendant  is  taken  in  execution  at  the 
suit  of  A.,  and  detained  on  other  writs  held  by 
the  sheriff  at  the  time  of  such  arrest,  and  is 
afterwards  discharged  as  to  A.  because  tJie  judg- 
ment was  a  year  and  a  day  old,  and  not  revived 
by  scire  facias,  the  detainers  are,  nevertheless, 
valid,  unless  the  sheriff  has  himself  been  guilty 
of  misconduct  in  the  original  arrest.  Barrack 
or  Beymldi  v.  Xetcton,  1  Q,  B.  525  ;  1  G.  &  D. 
153  ;  5  Jur.  968. 

6.  Abbesting  the  wboko  Pebsox. 

In  an  action  for  false  imprisonment,  the  de- 
fendant pleaded  that  he  issued  a  summons 
against  the  plaintiff  in  a  county  court  for  a 
debt ;  that  the  summons  was  personally  served 
on  him  ;  that  he  did  not  appear,  and  that  it  was 
adjudged  that  he  should  pay  the  debt  by  instal- 
ments; that  a  minute  of  the  judgment  was 
served  upon  him,  and  that  instalments  w^re  not 
paid  ;  that  a  fraud  summons  was  then  obtained, 
and  served  upon  him ;  that  he  did  not  appear 
thereto,  and  was  committed  by  the  judge  to 
prison.  The  evidence  was,  that  the  defendant 
having  a  debt  due  from  J.,  entered  a  plaint 
against  him  in  a  county  court  by  his  right  name, 
which  was  an  entirely  different  name  from  the 
plaintiff's,  and  that  he  served  the  plaintiff  with 
the  several  proceedings,  which  were  all  directed 
against  J.  by  name,  under  the  belief  that  the 
plaintiff  was  J. ;  that  J.  never  appeared  in  court ; 
that  the  plaintiff  uniformly  stated  that  he  was 
not  J.,  and  on  the  service  of  each  proceeding 
gave  notice  of  the  mistake  ;  but  that  the  defen- 
dant directed  the  officer  to  take  plaintiff : — 
Held,  that  as  the  proceedings  were  against  J.  by 
name,  and  were  intended  to  be  against  him,  and 
were  served  upon  the  plaintiff  only  by  reason 
of  a  mistaken  supposition  that  he  was  J.,  the 
plea  was  not  proved,  mialley  v.  M^  Connelly  13 
Q.  B.  903  ;  19  L.  J.,  Q.  B.  162  ;  14  Jur.  193. 

A  writ  of  summons  in  an  action  against  A.  was 
served  on  B.,  who  told  the  person  so  serving  him 
that  his  name  was  B.,  not  A. ;  that  he  was  not 
the  person  against  whom  the  writ  issued,  and 
knew  nothing  of  the  matter.  B.  having  taken 
no  notice  of  the  service,  judgment  was  signed, 
and  a  ca.  sa.  issued,  under  which  he  was  taken 
in  execution.  Thereupon  B.  brought  an  action 
of  trespass  against  the  sheriff,  who  justified 
under  a  ca.  sa.  directed  to  him  against  B.,  in  the 
name  of  A. : — Held,  that  these  facts  did  not 
prove  the  plea,  and  that  the  sheriff  was  liable. 
Kelley  v.  Lawrence,  3  H.  &  C.  I ;  33  L.  J.,  Ex. 
197  ;  10  Jur.,  N.  S.  636  ;  10  L.  T.  195  ;  12  W.  R. 
413— Ex.  Ch. 

7.  Payment  op  Debt  undeb  Ca.  Sa.-  to 

Shebiff. 

An  execution  debtor,  in  custody  under  a  ca.  sa., 
paid  the  debt  and  costs  (457.)  to  the  sheriff, 
who  thereupon  discharged  him.  An  attorney, 
who  had  been  employed  by  the  execution  cre<fi- 
tor  to  issue  execution,  sent  F.  to  get  the  money 
from  the  sheriff,  and  he  paid  to  F.  202.,  part  of 
the  45/.,  after  the  escape ;  F.  absconded  with 
this  sum ;  in  an  action  against  the  sheriff  for 
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the  escape : — Held,  that  the  myment  of  the  201. 
was  a  good  pajment  to  the  ptaintlff,  and  that  on 
paying  the  residue  into  court,  the  sheriff  was 
cntitl^  to  the  verdict.  Hemming  y.  //a/^,  7 
C.  B.,  N.  S.  487 ;  29  L.  J.,  C.  P.  137 ;  6  Jur., 
N.  8.  554. 

8.  Effect  of  Taking  Body  of  Debtob, 

How  far  a  Satisfaetion  of  Bobt.1 — ^An  execu- 
tion by  ca.  sa.  is  a  satisfaction  of  the  debt  at 
law,  and  equity  will  not  lend  assistance.  Horn 
V.  JTorn^  Amb.  79  ;  8.  P.,  Knotoellf  Ex  jmrte, 
13  Ves.  193. 

The  taking  a  debtor  in  execution  is  an  election 
binding  upon  the  creditor  to  pursue  that  remedy, 
and  none  other,  against  his  debtor  ;  but  it  is  not 
an  absolute  extingaishment  of  the  debt.  Tlwrnn- 
sm  V.  Parish,  5  C.  B.,  N.  S.  685  ;  28  L.  J.,  C.  P. 
153  ;  6  Jut.,  N.  S.  986. 

A  solicitor  does  not,  by  taking  the  body  of  his 
client  in  execution  on  a  judgment  obtained  by 
him  at  law  for  his  costs  in  a  suit  in  equity,  lose 
his  lien  for  such  costs  upon  the  costs  of  the  suit 
ordered  to  be  paid  by  the  opposite  party  to  his 
client.  O'Brien  v.  Leiciit,  32  L.  J.,  Ch.  666  ;  9 
Jur.,  N.  S.  620;  8  L.  T.  380;  11  W.  R.  716. 
Affirmed  on  appeal,  9  Jur,,  N.  S.  764  ;  8  L.  T. 
683  ;  11  W.  R.  973— L.  J. 

A  judgment  debt  is  a  g^ood  debt  on  which  to 
found  a  petition  in  bankruptcy,  although  the 
debtor  has  been  taken  in  execution  under  a  ca. 
sa.,  and  subsequently  and  before  the  date  of  the 
petition  discharged  from  custody  under  the  Insol- 
vent Debtor's  Act,  1  &  2  Vict.  c.  110,  and  the 
'debt  duly  Inserted  in  the  schedule.  Watson  v. 
Jlujfijfhrey,  3  C.  L.  B.  1048  ;  10  Ex.  781  ;  24  L.  J., 
Ex.  190. 


When  Ca.  Sa.  ii  a  Hitllity.] — ^A  ca.  sa. 

-set  aside  for  irregularity  is  a  nullity,  and  the 
taking  of  the  defendant  under  it  is  no  satisfac- 
tion of  the  judgment.  Jf  Cormnck  or  3/"'  Ctfrnish 
V.  Melton,  1  C,  M.  &  R.  525  ;  3  D.  P.  C.  215  ;  5 
Tyr.  147. 

9.   DiSCHABGE  of  DeBTOB« 

By  Oonsent  of  Croditor.] — ^A  defendant  cannot 
be  taken  in  execution  twice  on  the  same  judg- 
ment, though  he  was  discharged  the  first  time  by 
the  plaintiff's  consent,  upon  an  express  under- 
taking that  he  should  be  liable  to  be  taken  in 
execution  again,  if  he  failed  to  comply  with  the 
terms  agreed  on.  Blackburn  v.  Stuvart,  2  East, 
243. 

If  a  plaintiff  consents  to  a  defendant  being 
discharged  out  of  execution  on  his  undertaking 
to  pay  at  a  future  day,  he  cannot  afterwards  sue 
out  any  execution  on  that  judgment,  in  the  event 
of  the  defendant  not  fulfi^ing  his  undertaking. 
Tanner  v.  Hague,  7  T.  R.  420. 

The  discharge  of  a  defendant  from  custody 
under  ca.  sa.  operates  in  law  as  an  absolute  satis- 
faction of  the  judgment.  Cattlin  v.  Kernot,  3 
C.  B.,  N.  S.  796  ;  27  L.  J.,  C.  P.  186  ;  4  Jur., 
N.  S.  281. 

A  defendant,  being  in  execution  on  a  ca.  sa.  at 
the  suit  of  the  plaintiff,  the  latter  consented  to 
his  discharge,  upon  the  former  withdrawing  a 
notice  he  had  p^ven  to  dispute  a  fiat  which  had 
issued  against  him.  The  defendant  afterwards 
procured  the  flat  to  be  superseded.  The  plaintiff 
having  registered  the  judgment,  the  court  made 


absolute  a  rule  to  enter  satisfaction  on  the  roll 
lb, 

A.,  in  the  custody  of  the  sheriff,  and  confined 
in  the  gaol  at  Bombay,  under  a  writ  of  execution 
issued  against  him  upon  a  judgment  of  the 
Supreme  Court  at  Bombay,  was  permitted  by  the 
sheriff,  with  the  sanction  and  authority  of  the 
judgment  creditors,  by  reason  of  illness,  to  go  out 
of  prison,  and  temporarily  reside  outside  the  pre- 
cincts of  the  gaol,  upon  the  condition  that  he 
should  continue  under  the  surveillance  of  the 
sheriffs  officers,  and  to  which  condition  A.  agreed, 
and  continued  for  a  time  to  reside  out  of  gaol,  at 
a  private  house,  where  he  was  constantly  under 
such  surveillance.  Upon  A's.  becoming  conva- 
lescent, the  sheriff,  at  the  instance  of  the  judgment 
creditors,  took  him  back  to  gaol.  Upon  appli- 
cation by  A.  to  the  Supreme  Court  at  Bombay, 
to  discharge  him  out  of  custody,  on  the  ground 
that  the  writ  of  execution  was  satisfied  : — Held, 
that  A.,  having  agreed  to  the  condition  imposed 
on  him  by  the  judgment  creditors,  of  continuing 
in  the  custody  of  the  sheriff's  officers  while  out 
of  gaol,  was  estopped  from  saying  that  he  was 
out  of  the  sheriff's  custody  when  he  was  permitted 
to  leave  the  gaol,  and  that  a  change  of  the  place 
of  imprisonment  under  such  circumstances  did 
not  amount  to  a  discharge  out  of  custody. 
Haiiies  v.  East  India  Company,  11  Moore. 
P,  C,  O.  39, 

A  debtor  arrested  on  a  judgment,  and  dis- 
charged, cannot  be  arrested  again  upon  that 
judgment,  or  any  poition  thereof ;  notwith- 
standing that  he  may  have  obtained  his  discharge 
upon  an  undertaking  to  pay  the  amount  of  the 
judgment  debt  by  instalments,  and  that  under- 
taking is  embodied  in  an  order  of  a  master  of  the 
Court  of  Chancery,  which,  while  directing  his 
discharge,  declared  that  the  judgment  should 
stand  as  a  security  for  the  instalments.  The 
violation  of  such  an  undertaking  amounts  to 
deception  only,  but  not  to  fraud,  so  as  to  render 
the  discharge  void.  Seymour  v.  Clarke,  13  Ir., 
0.  L.  R.  537. 

The  court  will  not  discharge  a  defendant  from 
custody  under  a  ca.  sa.,  on  the  ground  that  he 
has  been  before  irregularly  taken  and  discharged 
under  a  criminal  process  at  the  instance  of  the 
plaintiff.  Macki^  v.  Warren^  5  Bing.  176  ;  2  M. 
&  P.  279. 

Where  a  party  is  in  execution,  and  a  third 
person  engages  that  if  he  is  discharged  he  will 
have  him  forthcoming  at  any  'future  period,  in 
case  it  should  appear  necessary  to  the  plaintiff  to 
issue  another  execution,  and  an  action  is  after- 
wards brought  for  the  non-performance  of  such 
an  agreement,  the  defendant  cannot  set  up  the 
illegality  of  the  first  execution  as  an  answer  to 
the  action.  Atkinson  v.  Baynton,  1  Scott,  404  ; 
1  Hodges,  7. 

Of  one  of  fOTeral  Debtors.—If  a  plaintiff  con- 
sents to  discharge  one  of  several  defendants  taken 
on  a  joint  ca.  sa.  he  cannot  afterwards  retake 
him,  or  take  any  of  the  others.  Clark  v.  Clement, 
6  T.  R.  525. 

Where  a  plaintiff  obtained  a  verdict  in  trespass 
against  two,  and  both  were  an-ested,  on  a  joint 
ca.  sa.  for  the  amount  of  the  damages,  and  one 
was  discharged  on  giving  a  promissory  note  to  the 
plaintiff,  payable  by  instalments: — Held,  that 
this  operated  as  a  discharge  to  the  other.  Balhi  m 
V.  Price,  2  Moore,  235. 

Where  a  plaintiff  discharges  one  of  two  joint 
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debtors,  the  other  has  a  right  to  be  discharged ; 
and  therefore  a  promise  by  a  third  person  to  pay 
the  debt,  in  order  to  obtain  the  discharge  of  the 
defendant  in  custody,  H  void  for  want  of  con- 
sideration. Herrinjf  v.  Dtfri'll,  8  D.  P.  C.  60-4 ;  4 
Jur.  800. 

If  one  of  two  defendants  taken  on  a  joint  ca.  sa. 
is  discharged  under  an  insolvent  debtors  act, 
that  will  not  operate  as  a  discharge  of  the  other  ; 
the  discharge  of  the  former  not  being  with  the 
actual  consent  of  the  plaintiff.  Nadin  v.  Battle^ 
5  East,  147;  8,  C,  nom. Nad'in  v.  Paten^  1  Smith, 
362. 

Judgment  was  entered  up  against  A.,  B.  and  C, 
ui)on  a  warrant  of  attorney  given  by  the  former 
as  the  principal  debtor,  and  the  two  latter  as 
sureties.  A.  was  taken  in  execution  and  dis- 
charged upon  giving  a  fresh  security  for  the  debt. 
B,  &  C.  were  afterwards  taken  : — The  court  made 
absolute,  with  costs,  a  rule  to  discharge  them  out 
of  custody,  without  requiring  them  to  undertake 
to  bring  no  action.  IleeleH  v.  Eraser ^  7  Scott, 
N.  R.  469. 

P.,  one  of  several  defendants,  against  whom 
judgment  had  been  signed,  was  arrested  at  the 
suit  of  the  plaintiff,  but  was  discharged  out  of 
custody,  in  pursuance  of  an  arrangement  without 
the  knowledge  of  any  other  of  the  defendants, 
the  terms  of  which,  embodied  in  a  judge's  order, 
were,  that,  without  prejudice  to  the  plaintiff's 
proceedings  against  the  other  defendants,  P. 
should  be  discharged  out  of  custody  on  payment 
of  part  of  the  debt,  and  undertaking  to  pay  the 
balance  by  instalments,  the  plaintiff  being  at 
liberty  to  retake  P.  in  case  either  of  the  instal- 
ments was  not  paid.  The  order  was  made  a  rule 
of  court.  The  court  refused  to  quash  the  ca.  sa. 
but  made  a  rule  absolute  for  restraining  the 
plaintiff  from  taking  another  defendant  in  exe- 
cution.   DeiUon  v.  Godfrey^  11  Jur.  800. 

WhenWritii  irregular.]— Where  a  defendant, 
taken  in  execution,  obtains  his  dischai^  on  the 
ground  that  the  ca.  sa.  was  irregular,  he  may  be 
taken  again  under  a  fresh  writ.  Collitu  v. 
JicaumoTU,  2  P.  &  D.  363  ;  10  A.  &  E.  225. 

By  the  Court  or  a  Judge.]— The  court  will,  in 
virtue  of  its  power  to  prevent  the  abuse  of  its 
process,  discharge  from  custody  one  who  is  im- 
properly detained  in  execution  in  respect  of  a 
debt  from  which  he  is  discharged  by  his  cer- 
tificate under  the  Bankruptcy  Act.  Thomson 
V.  Hardhige,  3  C.  B.,  N.  S.  254  ;  27  L.  J.,  C.  P. 
38;  4  Jur..  N.  S.  94. 

It  is  no  answer  to  an  action  on  a  judgment, 
that  the  defendant  has  been  taken  under  a  ca.  sa. 
issued  on  the  judgment,  and  detained  in  custody 
twenty  days,  if  it  appears  that  he  was  by  a  judge's 
order  let  out  oi  custody  on  certain  terms. 
M'Cornhh  or  APCormiek  v.  Melton^  3  D.  P.  C. 
215  ;  1  C,  M.  &  R.  525  ;  5  Tyr.  147. 

The  court  has  no  power  to  discharge  a  plaintiff 
from  an  execution  for  the  costs  of  a  judgment  as 
in  case  of  a  nonsuit,  although  the  defendant  has 
absconded,  and  his  attorney  consents  to  such  dis- 
charge.   Prarre  v.  Skaif,  6  C.  B.  200. 

The  Court  of  Queen's  Bench  cannot  interfere 
with  writs  issued  out  of  other  courts,  by  virtue 
of  which  the  defendant  is  in  custody.  Reynold* 
V.  Newtm,  1  Q.  B.  525  ;  1  G.  &  D.  153  ;  5  Jur. 
958. 

Where  a  person  taken  in  execution  applies  to 
be  discharged,  on  the  ground  of  his  being  pro- 


tected from  arrest  by  a  warrant  of  protection 
granted  to  him  under  a  Scotch  sequestration,  the 
court  will  not  inquire  into  the  validity  of  the 
trading  upon  which  the  sequestration  was 
found^,  notwithstanding  it  is  suggested  that 
the  sequestration  was  obtained  by  fraudulently 
representing  such  person  to  have  been  a  trader. 
O'Brien  v.  i><m,l  C.  B..  N.  S.  702  ;  26  L.  J.,  C.  P. 
96  ;  3  Jur.,  N.  S.  318. 

A  plaintiff  having  obtained  a  verdict  against 
a  defendant  under  an  award  in  a  cause  in  the 
King's  Bench,  the  Ck)urt  of  Chancery,  upon  a  bill 
filed,  and  matter  appearing  on  the  award  itself, 
granted  an  injunction  to  stay  further  proceedings. 
The  plaintiff,  nevertheless,  signed  judgment,  and 
took  the  defendant  in  execution.  On  application 
for  a  rule  nisi  to  discharge  the  defendant  out  of 
custody  (it  being  stated  that  the  plaintiff  could 
not  be  met  with  for  the  purpose  of  attaching  him 
by  process  out  of  chancery),  the  court  refused  to 
interfere.    Forcfuan  v.  Jeyes,  5  B.  &  Ad.  835. 

The  court  wiU  not  discharge  a  defendant  in 
execution  on  a  judgment,  upon  affidavit  that  the 
plaintiff  had  in  his  hands  money  of  the  defen- 
dant's exceeding  the  amount  of  the  judgment. 
Cooke  V.  Crofts,  1  D.  &  L.  360  ;  7  Jur.  679. 

Plaintiff  an  OuUaw— Serviee  of  Writ] 

— The  ca.  sa.  on  which  an  arrest  was  made 
purported  to  be  sued  out  by  the  plaintiff  in 
person.  The  plaintiff  being  at  the  time  an 
outlaw,  the  summons  for  the  defendant's  dis- 
charge from  the  arrest  was  served  on  a  person 
who  had  caused  the  ca.  sa.  to  be  issued,  and  who 
was  acting  as  the  plaintiff's  agent  in  the  matter  : 
— Held,  a  sufficient  service,  and  that  it  was  not 
necessary  to  serve  the  plaintiff  himself.  O^Brien 
V.  />(W,  suj}ra, 

Subeequent  Arrest  on  same  Writ.] — A 

party  who  has  been  arrested  under  colour  of  a 
ca.  sa.,  but  discharged  by  a  judge's  order,  on  the 
ground  that  the  sheriff's  officer  had  no  warrant 
at  the  time  of  the  taking,  may  be  arrested  again 
under  the  same  writ.  Plomer  v.  BvUj  5  A.  &  E. 
823. 


Death  of  Ezeoutioa  Creditor— Ko  one  ap- 


pointed to  Oppose.] —  The  court  will  discharge  a 
d^endant  out  of  custody  in  execution  after  the 
plaintiff's  death,  if  it  appears  that  the  next  of 
kin  do  not  intend  to  take  out  administration,  on 
service  of  the  rule  nisi  on  the  next  of  kin.  Par- 
kinson  v.  Horlock,  2  N.  R.  240. 

So  the  court  will  discharge  a  defendant  out  of 
custody  who  is  in  execution  at  the  suit  of  a 
plaintiff  some  time  since  deceased,  on  whose  part 
no  will  has  been  proved,  nor  any  administration 
granted ;  and  whose  family,  on  notice  of  a 
motion  for  the  purpose,  declines  interfering. 
Brovghton  v.  Martiny  1  B.  &  P.  176. 

Where  a  defendant  is  in  execution  and  the 
plaintiff  dies,  a  rule  may  be  made  absolute  in  the 
first  instance  for  his  discharge,  on  production  of 
an  affidavit  by  the  next  of  kin,  that  it  is  not  his 
intention  to  prove  any  will,  or  take  out  letters  of 
administration.  Gore  v,  W rights  1  D.,  N.  S. 
864  ;  6  Jur.  605. 

The  court  refused  to  discharge  a  defendant 
taken  in  execution  in  1828,  upon  an  affidavit 
that  the  plaintiff  had  died  in  1839  ;  and  that  the 
defendant  had  been  informed  and  believed  that 
no  legal  personal  representative  of  the  plaintiff 
had  revived  the  action,  or  had  taken  any  pro- 
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cecdlngs  whatever  in  the  matter,  since  the  death 
of  the  plaintiff.  Taylor  v.  BvrgeM,  4  D.  &  L. 
708  ;  16  M.  &  \V.  781  ;  16  L.  J.,  Ex.  204. 

Where  a  plaintiff  went  abroad  shortly  after 
the  defendant  had  been  taken  in  execution,  and 
had  not  been  since  heard  of,  the  circumstances 
affording  reasonable  grounds  for  believing  that 
the  plaintiff  had  died  abroad,  and  no  will  or 
grant  of  administration  having  been  found  upon 
search  at  Doctors*  Commons : — Held,  first,  that 
the  defendant  was  entitled  to  be  discharged. 
Camp  V.  Pote,  7  D.  &  L.  289  ;  8  C.  B.  376. 

Held,  secondly,  that  the  lien  of  the  plaintiff*s 
attorney  upon  the  judgment  did  not  extend  to  a 
right  to  keep  the  defendant  in  custody  under  the 
ca.  sa.  until  those  costs  were  paid.    Ih, 

XzMutors  appointed.] — But  the   court 


refused  to  discharge  a  defendant  out  of  custody 
in  execution  at  the  suit  of  a  plaintiff,  although 
the  application  vs'as  not  made  until  eighteen 
months  after  the  death  of  the  latter;  it  ap- 
pearing- that  he  had  appointed  executors  who 
were  alive,  and  had  not  assented  to  the  discharge. 
Jhtwtfitrd  V.  Gould^mith,  8  Moore,  145. 

_^  Adminiitration  taken  out.] — A  plaintiff 
having  charged  the  defendant  m  execution, 
died ;  the  defendant's  wife  took  out  administra- 
tion to  the  plaintiff ;  then  the  court  ordered  the 
defendant  to  be  discharged  out  of  custody, 
saying  that  the  plaintiff's  attorney  had  no  lien 
on  the  judgment  for  his  costs.  Pyne  v.  Erie, 
8  T.  R.  407. 

Where  administration  had  been  taken  out  to  a 
plaintiff's  effects,  the  court  i-efused  to  discharge 
a  defendant  out  of  custody  in  execution,  after 
the  death  of  the  plaintiff,  although  the  ad- 
ministratrix and  his  assignees  (he  having  also 
become  bankrupt)  disclaimed  all  interest  in  the 
action,  the  plaintiff  having  merely  sued  as  a 
trustee.  Fothergill  v.  Walton,  1  M.  &  P.  743  ;  4 
Bing.  711. 

The  administratrix  being  herself  competent  to 

discharge.    2h. 

The  court  refused  to  discharge  a  defendant 
who  was  detained  upon  final  process  on  the 
ground  of  the  death  of  the  plaintiff,  where  the 
latter  had  left  children,  and  his  attorney,  who 
claimed  to  have  a  special  lien  upon  the  judgment, 
stated  their  intention  to  take  out  administration. 
Cox  V.  Pr  it  chard,  2  L.  M.  &  P.  298. 

Befsrenee  to  Xaeter.]— Where  a  defendant 

applied  to  be  discharged  on  the  ground  that  the 
plaintiff,  at  whose  suit  he  was  taken  in  execution 
was  dead,  and  that  there  existed  no  legal  repre- 
sentative, the  court  referred  it  to  the  master,  at 
the  defendant's  expehse,  and  by  his  consent  to 
inquire  for  the  next  of  kin  and  creditors  of  the 
plaintiff.  Rldtdale  v.  Lauttmr,  2  L.  M.  &  P.  318. 

Bifcharge  on  ground  of  Privilogo.]— iSp^  ante, 
col.  1601. 

10.  COUNTEBMANDINO  EXECUTION. 

Xjbet  of.]— Wliere  a  ca.  sa.  was  countermanded 
by  the  plaintiff's  attorney  before  any  arrest  of 
the  defendant,  his  arrest  under  writs  of  other 
parties  does  not  make  him  in  custody  at  the  suit 
of  the  first  plaintiff,  and  a  discharge  by  such 
plaintiff's  attorney  from  such  custody  is  no 
discharge  of  the   debt.      National   Assurance 


Company  v,  Best,  2  H.  &  N.  605  j    27  L.  J., 
Ex,  19. 

A  plaintiff  having  a  judgment  against  the  de- 
fendant, lodged  a  ca.  sa.  with  the  sheriff,  and 
afterwards,  by  letter,  gave  directions  not  to  exe- 
cute the  writ  till  further  notice.  The  defendant 
being  arrested  on  another  writ,  the  officer  de- 
tained him  on  the  plaintiff's  writ  till  he  had  com- 
municated with  the  plaintiff,  and  then,  on  his  in- 
structions, let  the  defendant  go  : — Held,  that  the 
defendant  not  having  been  legally  in  custody 
under  the  plaintiff's  writ,,  the  debt  was  not  satis- 
tied  by  the  detention  and  'subsequent  discharge 
of  the  defendant.  tSemple  v.  Keen,  3  H.  &  N, 
753  ;  28  L.  J.,  Ex,  151. 

P.,  having  recovered  judgment  against  F.,  the 
sheriff,  on  the  15th  April,  seized  F.'s  goods  in 
Hampshire  under  a  fi.  fa.,  and  Ic^t  a  man  in  pos- 
session. On  the  same  day  F,  executed  a  bill  of 
sale  to  W.,  and  a  fi.  fa.,  in  an  action  by  W.  against 
F.,  was  lodged  with  the  sheriff  for  execution.  On 
the  Ist  of  May  F.  was  taken  in  Middlesex,  under 
a  ca.  sa.  issued  on  P.'s  judgment,  and  there- 
upon P.'s  attorney,  at  Southampton,  immediately 
wrote  to  request  the  sheriff  to  withdraw  from  pos- 
session under  the  fi.  fa.  The  officer  received  the 
letter,  but  his  man  continued  in  possession  of  the 
goods,  and  did  not,  in  fact,  withdraw.  The  officer, 
however,  told  W.  that  he  would  hold  for  him 
under  the  writ.  A  summons  was  taken  out  to 
set  aside  the  ca.  sa.  for  irregularity,  when  F.  was 
discharged  out  of  custody,  and  an  order  was 
made  by  consent,  **  that  on  payment  of  the  judg- 
ment debt  on  a  certain  day,  no  ca.  sa.  should  be 
issued,  but  in  the  meantime  the  plaintiff  should 
be  at  liberty  to  proceed  on  the  fi.  fa.  already 
issued,  and  under  which  the  sheriff  of  Hants  is 
now  in  possession."  The  consent  to  the  order 
was  given  by  the  London  agent  of  W.,  who  was 
the  attorney  for  F.  in  the  action  against  him  by 
P.  W.  knew  nothing  of  the  terms  of  the  order 
at  the  time  it  was  made,  and,  when  he  heard  of 
it,  took  no  steps  to  set  it  aside  : — Held,  that  W. 
was  bound  by  the  consent  of  his  London  agent  to 
the  order,  and  thereby  precluded  from  contesting 
that  the  sheriff  was  in  possession  under  P.'s  writ. 
Withers  v.  Parker,  6  H.  &  N,  726  ;  29  L.  J.,  Ex. 
320  ;  6  Jur.,  S.  S.  1033— Ex.  Ch. 

Notice  from  the  plaintiff's  attorneys  to  the  bailiff 
charged  with  a  warrant  under  a  ca.  sa.,  that  it  is 
withdrawn,  is  sufficient  to  render  the  bailiff  liable 
for  an  arrest.  FiitcherY.  Hinder,  3  H.  &  N.  757  ; 
28  L.  J.,  Ex.  28. 


11.  To  Fix  Bail,  ob  for  Outlawby. 

A  ca.  sa.  issued  on  the  7th  of  July,  1846,  re- 
turnable "  immediately  after  the  execution  there- 
of," under  3  and  4  Will.  4,  c.  67,  s.  2.  This  writ 
was  returned  non  est  inventus,  on  the  21st  of 
January,  1847  : — Held,  that  such  writ  could  not 
be  considered  as  returnable  for  the  purpose  of 
proceeding  to  outlawry,  and  that  a  wnt  of  exigi 
facias,  which  issued  on  such  ca.  sa.,  returnable 
the  8th  of  May,  was  irregular.  Lewi)i  v.  IMuwJt, 
16  L,  J.,  Q.  B.  430  ;  11  Jur.  945. 

Where,  therefore,  it  appeared  upon  the  record 
of  such  proceedings,  that  the  ca.  sa.  was  return- 
able "  immediately  after  execution,"  the  court, 
upon  error  coram  vobis,  reversed  the  outlawry. 
Levyv.  Haman,  1  L.  M.  &  P.  477 ;  19  L.  J.,  Ex. 
304  ;  S,  P.,  Sand/ord  v.  Wyatt,  2  D.,  N.  S.  2  ; 
7  Jur,  85, 
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XIII.    STAY    OF    EXECUTION. 

At  Law.] — Where  a  rule  nisi  for  reducing  the 
damages  is  granted,  execution  should  be  stayed 
only  in  respect  of  the  amount  mentioned  in  the 
rule.  Bate  v.  Pane,  18  L.  J.,  Q.  B.  273  ;  13  Jur. 
609. 

In  Equity.] — Jurisdiction  in  equity  to  restrain 
execution  upon  a  judgment  against  a  defendant 
at  law,  on  the  ground  of  a  8ul::«equent  release,  by 
the  plaintiff  at  law,  of  bis  clauns  under  the  judg- 
ment for  a  valuable  consideration,  paid  by  the 
defendant  at  law,  notwithstanding  that  a  rule 
obtained  by  the  defendant  at  law  to  set  aside  the 
judgment  on  the  ground  of  such  subsequent  re- 
lease, had  been  discharged,  and  a  writ  of  audita 
querela  on  the  same  ground  had  been  set  aside  by 
the  court  of  law.  Williams  v.  Jtoherts,  8  Hare, 
315. 

Pending  Appeal.]— aS!c«  Appeal. 


XIV.    SETTING    ASIDE. 
1.  On  what  Grounds  Obdeb  will  be  made. 

Generally.] — Where  judgment  has  been  signed, 
costs  taxed,  and  execution  issued  for  the  amount 
of  debt  and  costs,  without  notice  of  taxation,  the 
court  will  not  set  aside  the  judgment  or  execu- 
tion, but  will  direct  a  review  of  the  taxation. 
Field  V.  Partridge,  7  Ex.  689  ;  21  L.  J.,  Ex.  269  ; 
16  Jur.  413. 

Money  levied  by  a  regular  execution,  under  a 
j  udgment  valid  on  the  face  of  it,  cannot  be  re- 
covered, in  an  action  for  money  had  and  received, 
on  the  ground  that  judgment  was  signed  or  exe- 
cution issued  fraudulently  for  the  whole  sum 
named  in  the  judgment,  when  part  had  been  al- 
ready paid,  he  Meditia  v.  Grove,  10  Q.  B.  152  ; 
15  L.  J.,  Q.  B.  287  ;  10  Jur.  428. 

The  remedy  in  case  of  such  fraud  is  by  motion 
to  the  court  in  which  the  action  is  brought,  to  set 
aside  the  judgment  and  execution.    Ih, 

When  a  party  has  been  improperly  made  a  co- 
defendant  in  a  cause,  and  the  defence  has  been 
conducted  in  his  name  without  his  authority  or 
knowledge,  the  court  will  relieve  him  from  execu- 
tion, when  it  appears  from  the  circumstances  of 
the  attorney  that  he  could  have  no  remedy  against 
him.  Stanhope  v.  Firmin,  4  Scott,  89  ;  S,  P., 
StanhqH'  V.  Avery,  5  D.  P.  C.  357. 

For  Irregnlarity  —  Applioation  mnit  be 
Prompt.] — If  a  defendant  seeks  to  set  aside  an 
execution  levied  upon  his  goods,  npon  the  ground 
that  he  has  never  been  served  with  process,  and 
was  ignorant  of  the  existence  of  the  action,  he 
must  apply  promptly.  Jones  v.  Davis,  1  B.  C. 
Rep.  2i]0. 

Where  an  arrest  took  place  on  the  14th  of  Au- 
gust, and  the  application  for  the  defendant's  dis- 
charge was  not  made  until  the  11th  of  December  : 
— Held,  not  too  late.  Hodges  v.  Callaghan,  2 
C.  B.  306  ;  26  L.  J.,  C.  P.  171 ;  3  Jur.  N.  S.  869. 

Where  a  defendant  was  arrested  on  tiie  28th 
August,  and  the  application  was  made  to  set  aside 
the  writ  on  the  5th  November,  without  explana- 
tion of  the  delay,  upon  the  defendant's  affidavits, 
and  it  appeared  upon  the  affidavits  in  opposition 
to  the  rule  that  two  similar  applications  had  al- 
ready been  made  by  him  to  a  judge,  and  refused  : 
— Held,  too  late.     Parker  v.  Bailey,  5  D.  &  L.  ^ 


296  ;  2  B.  C.  Rep.  161 ;  17  L.  J.,  Q.  B,  45 ;  12 
Jur.  15. 

Where  a  defendant  was  arrested  on  a  ca.  sa., 
issued  upon  a  judgment  recovered  by  default,  on 
the  5th  April,  held  too  late  to  apply  to  set  aside 
the  writ  on  the  25th  April,  upon  the  grounds,, 
first,  that  the  writ  was  irregular,  for  that  there 
was  no  indorsement  of  the  defendant's  place  of 
abode  and  addition  ;  and,  secondly,  that  in  point 
of  fact  the  defendant  was  not  the  party  really 
intended  to  be  sued.  Davits  v*  Watkins,  2  D., 
N.  S.  930 ;  7  Jur.  634. 

Held,  also,  that  the  defendant  having  suffered 
judgment  by  default,  was  precluded  from  object* 
ing  that  he  was  not  really  liable,  and  had  been 
sued  in  mistake.    Ih, 


What   eonititatef    Irre^nlaritj.]  —  A 


plaintiff  having  obtained  final  judgment  in  a 
cause  in  the  ^chequer,  afterwards  proceeded 
for  the  same  cause  of  action,  by  a  foreign  attach- 
ment  in  the  Lord  Mayor's  Court,  against  the  de* 
f endant's  goods ;  the  defendant  surrendered  him* 
self  into  custody  in  discharge  of  the  attachment ; 
and  on  the  following  day,  whilst  he  was  so  in 
custody,  the  plaintiff  issued  a  ca.  sa.  under  which 
the  defendant  was  detained : — Held,  that  the  ca. 
sa.  was  not  irr^ular;  and  that,  the  plaintiff 
having  abandoned  his  proceedings  in  the  Lord 
Mayor's  Court,  and  the  defendant  having  in 
consequence  obtained  judgment  of  non  pros, 
thereon,  there  was  no  ground  for  his  dischaige 
under  the  equitable  jurisdiction  of  the  court* 
Ch4imherlayne  v.  Green,  9  M.  &  W\  790 ;  1  D.^ 
N.  S.  649  ;  6  Jur.  400. 


Cored   by  Sheriff    obtaining  Time   ta 


Betnm.] — ^An  irregularity  in  signing  judgment 
and  issuing  execution,  is  cured  by  the  defendant 
obtaining  time  for  the  sheriff  to  return  the  writ. 
Letois  V.  Gompertz,  1  Jur.  984. 

For  Breaeh  of  Faith.] — Pending  an  action,  it 
was  agreed  that  the  proceedings  should  be  stayed, 
and  that  no  judgment  should  be  signed  if  a  mort- 
gage on  the  defendant's  ship  was  delivered  to  the 
plaintiff  within  one  week,  and  so  long  as  the 
amount  above  mentioned  was  kept  insured.  A 
policy  was  then  effected,  which  expired  on  the 
23rd  of  September.  On  the  22nd,  the  secretary 
of  the  defendants  wrote  to  insurance  brokers  in 
London  to  effect  an  insurance,  but  in  consequence 
of  some  doubt  about  the  stamp,  and  the  absence 
of  the  secretary  of  the  insurance  company,  poli- 
cies were  not  issued  until  the  30th,  though  dated 
on  the  24th  and  27th.  They  were  issued  in 
pursuance  of  the  instructions  given  on  the  22nd, 
and  the  slips  for  the  same  were  delivered  on  that 
day,  which,  according  to  the  practice  of  insurance 
companies,  are  considered  honorary  engagements. 
The  plaintiff  having  signed  judgment  and  issued 
execution,  the  court  refused  to  interfere,  as  the 
defendants  had  not  performed  their  undertaking, 
and  judgment  was  not  signed  against  good  £aith« 
Parry  v.  Great  Ship  Company,  4  B.  &  S.  556. 

The  interest  which  a  bankrupt  has  in  increas- 
ing the  divisible  fund  under  the  fiat  is  sufficient 
to  entitle  him  to  set  aside  an  execution  levied  on 
his  goods  against  good  faith.  Pinches  v.  ffa  rvey^ 
1  G.  &  D.  236  ;  1  Q.  B,  868 ;  6  Jur.  389. 

For  JEzeett.] — A  writ  of  execution  taken  out 
for  too  large  a  sum  can  in  general  only  be  quashed 
for  excess ;  but  where  a  ca.  sa.  was  indorsed  to 
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levy  the  penalty  of  a  warrant  of  attorney  where 
the  defeazance  only  authorized  execution  for  the 
arrears,  the  rule  was  made  absolute  for  setting 
aside  the  execution  in  toto.  Tilby  y.  BeM^  16 
East,  163.  See  Wehher  y.  HvteUns,  8  M.  &  W.  319. 

Pending  Indiotmnit  «f  WitneitM  for  Pexjnry.] 
— ^The  court  refused  to  stay  execution  after  ver- 
dict and  jud^^ment,  which  was  affirmed  in  error, 
until  the  tnal  of  an  indictment  for  perjury 
against  two  of  the  plaintiffs  witnesses  in  the 
action.     Warwiclt  y.  Bruce ,  4  M.  dc  S.  140. 

2.  Conditions  to. 

Whan  Court  will  Impose.] — ^Where  a  defen- 
dant had  been  arrested  on  a  ca.  sa.  at  the  suit 
of  the  plaintiff,  but  a  voluntary  escape  was  per- 
mitted by  the  sheriff,  and  an  action  was  brought 
against  the  sheriff  for  such  escape,  in  which  the 
plaintiff  recovered,  but  the  defendant  was  sub- 
sequently again  arrested  on  a  second  ca.  sa., 
nominally  at  the  suit  of  the  plaintiff,  but  which, 
as  it  was  admitted,  was  in  fact  sued  out  with  a 
view  to  the  indemnification  of  the  sheriff,  the 
court  ordered  the  writ  to  be  set  aside,  and  the 
defendant  to  be  discharged  out  of  custody ;  and 
costs  not  being  prayed  on  his  behalf,  refused  to 
impose  terms  on  him,  that  he  should  bring  no 
action.  Oillott  or  Gillett  v.  Astan^  2  D.,  K.  S. 
413  ;  12  L.  J.,  Q.  B.  5  ;  7  Jur.  235. 

Where  a  defendant  has  been  taken  on  a  ca.  sa. 
as  he  was  leaving  the  Insolvent  Debtors  Court, 
his  petition  having  been  adjourned  sine  die,  with- 
out protection,  the  court  refused  to  discharge 
him  without  his  undertaking  to  bring  no  action 
against  the  sheriff.  Andrews  v.  Martin^  12 
C.  B.,  N.  S.  371  ;  6  L.  T.  433. 

Held,  also,  that  the  fact  of  his  having  delayed 
his  application  for  six  months  was  no  objection. 
Ih, 

A  plaintiff  recovered  judgment,  and  took  the 
defendant  on  a  ca.  sa. ;  W.,  the  attorney  of  the 
plaintiffs  father,  agreed  with  the  defendant  that 
on  delivery  of  certain  documents  he  would  dis- 
charge the  defendant ;  the  documents  were  de- 
livered, and  W.  gave  the  defendant  an  order  of 
discharge,  directed  by  the  plaintiff  to  his  attorney ; 
the  sheriff  refused  to  discharge,  as  the  order  was 
not  directed  to  him  : — Held,  that  the  defendant 
was  entitled  to  his  discharge,  on  condition  that 
no  actions  were  brought  against  the  sheriff  or 
any  one  else,  and  that  the  plaintiff's  attorney's 
remedies  on  the  judgment  should  not  be  preju- 
diced. Lan^ley  v.  Headland.  19  C.  B.,  N.  S.  42  ; 
34  L.  J.,  C.  P.  183  ;  llJur.,  N.  S.  431 ;  12  L.  T. 
385  ;  13  W.  R.  752. 

Applioation  to  sot  aside  Condition.] — The  de- 
fendant's goods  having  been  taken  under  a  fi.  fa. 
after  the  debt  and  costs  had  been  paid  by  another 
party  liable  upon  the  same  instrument,  he  applied 
to  a  judge  to  set  aside  the  execution.  The  judge 
made  the  order,  but  imposed  as  a  term  that  the 
defendant  should  bring  no  action  ;  having  availed 
himself  of  the  order  so  as  to  get  the  sheriff  to 
withdraw  from  possession : — Held,  that  the  de- 
fendant could  not  afterwards  move  to  set  aside 
so  much  of  it  as  restrained  him  from  bringing  an 
action.     Wileow  y.  Odden,  15  C.  B.,  N.  8.  837. 

A  defendant  having  been  arrested  on  a  ca.  sa. 
after  the  plaintiff  had  proved  his  debt  under  a 
fiat  against  him,  applied  by  summons  for  his  dis- 
chai^,  and  to  set  aside  the  ca.  sa.    The  judge 


made  the  order,  imposing  as  a  term  that  the  de- 
fendant should  bring  no  action ;  having  availed 
himself  of  the  order  so  as  to  obtain  his  discharge  ^ 
— Held,  that  the  defendant  could  not  afterwards 
move  to  set  aside  so  much  of  it  as  restrained  him 
ttom.  bringing  an  action.  Hayward  v.  Bttff^  1& 
C.  B.,  N.  S.  364  ;  6  L.  T.  433. 

The  court  will  not  interfere  with  the  discretion 
of  a  judge  at  chambers,  where,  upon  a  summona 
to  set  aside  an  execution  for  irregularity,  with 
costs,  he  makes  the  order  as  prayed,  adding,  as  a 
condition,  that  the  defendant  bring  no  action,, 
even  though  the  order  has  not  been  drawn  up.. 
Bartlett  v.  Stinton,  1  L.  R.,  C.  P.  493  ;  35  L.  J.,. 
C.  P.  238  ;  12  Jur.,  N.  S.  342  ;  14  L.  T.  287  ;  14 
W.  R.  614. 


XV.    EXPENSES  OF  EXECUTIONS. 
1.  Geneballt. 

Xeaning  of.] — ^The  words  "expenses  of  exe- 
cution "  mean  expenses  of  the  specific  execution 
under  which  the  fruits  are  obtained.  Salisbury 
(^Marquis)  v.  May,  infra. 

trnder  43  Geo.  8,  e.  46,  t.  5.1— The  43  Geo.  3,  c. 
46,  s.  5,  did  not  enable  a  defendant)  to  levy  the 
costs  of  an  execution  for  his  costs  of  an  action* 
Baker  v.  Sydee,  7  Taunt.  179. 

If  a  fi.  fa.  has  been  issued,  the  plaintiff,  by  43 
Geo.  3,  c.  46,  is  entitled  to  be  paid  the  expense  of 
it,  though  no  levy  is  made  under  it ;  and  a 
tender  of  the  amount  recovered,  without  the  costa 
of  the  writ,  is  not  sufficient  Bayley  "v.  PotUy 
3  N.  &  P.  366  ;  1  W.,  W.  &  H.  427:  8  A.  &  E. 
272  ;  2  Jur.  819. 

The  costs  of  an  interpleader  rule  obtained  by  a 
sheriff  or  other  similar  officer  cannot  be  considered 
as  expenses  of  the  execution,  which  may  be 
levied  under  43  Geo.  3,  c.  46,  s.  5,  Hamm<md  y» 
JVaf>»,  9M.&W.  221. 

A  plaintiff  who  levies  costs  and  expenses  of  an 
execution,  in  addition  to  the  sum  recovered  by  the 
judgment,  under  43  Geo.  3,  c.  46,  s.  5,  must  at  his 
peril  take  care  to  keep  them  within  such  a 
reasonable  sum  as  vdll  be  afterwards  allowed  on 
taxation,  otherwise  the  court  will  order  the  ex- 
cess to  be  restored,  with  costs  to  be  paid  by  the 
plaintiff.    Benwell  v.  Oakley^  2  Taunt.  174. 

Sxpeneet  of  Preyions  Abortiye  Writ.]— The 
15  &  16  Vict.  c.  76,  s.  123,  which  gives  the  plain* 
tiff  in  every  case  of  execution  a  right  to  levy  the 
expenses  of  .the  execution,  over  and  above  the 
sum  recovered  by  the  judgment,  does  not  entitle 
him  to  take  under  a  ca.  sa.  the  expenses  of  a  pre- 
vious abortive  fi.  fa.  Salishtry  (^Marquis)  v. 
Bay,  8  C.  B.,  N.  S.  193  ;  29  L.  J.,  C.  P.  225 ;  6 
Jur.,  N.  S.  1117 ;  8  W.  R.  462 ;  S.  P.,  Earp  v. 
Satchell,  3  G.  &  D.  346  ;  4  Q.  B.  121 ;  12  L.  f.,  Q. 
B.  122  ;  7  Jur.  172. 

Of  Irregnlar  Szeention.]— Where  an  irregular 
execution  is  set  aside,  and  the  sums  levied  and 
paid  by  the  defendant  are  ordered  to  be  repaid^ 
the  plaintiff  is  only  bound  to  repay  the  money 
which  has  been  properly  paid  by  the  defendants 
WhaUey  y.  Bamett,  2  D.  P.  C.  33. 

Efleet  of  19  *  20  Viet.  o.  108,  s.  80.]— By  19  & 
20  Vict.  c.  108,  s.  30,  where  an  action  of  contract 
is  brought  in  one  of  the  superior  courts  to  re- 
cover a  sum  not  exceeding  20/.,  and  the  defendant 
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« offers  judgment  by  defaalt,  the  plaintiff  shall 
recover  no  costs  unless  a  court  or  judge  shall 
otherwise  order  : — Held,  that  this  section  does 
not  depriye  a  plaintiff  of  the  costs  of  a  writ  of 
•execution,  Armita^e  v.  Jetsopj  2  L,  R.,C.  P. 
12  ;  12  Jur.,  N.  S.  963 ;  16  L.  T.  214  ;  16  W.  R. 
130. 


EXECUTORS  AND  AD- 
MINISTRATORS. 

[Cases  relating  to  Administration  Actions  are 
not  included  in  this  Digest.] 

I.  Appointment  of. 

1.  Exeetitors. 

a.  Appointment,  1616. 

h.  Revocation  of  Appointment,  1620. 

2.  Adminhtrators,  1622. 

II.  Rights,  Powers,  and  Duties. 

1.  Menunciatian  and  Disclaimers  1625. 

2.  Dealing  with  Estate, 

a.  In    Collecting,    Getting    in    and 

Realising  Estate,  1626. 
h.  Carrying  on  Testator's  Trade,  1628. 

c.  Selling  or  Mortga^g  Estate,  1632. 

d.  In  other  ways,  1638. 

3.  Allotcances  and  Paymcfits  to,  1642. 

4.  Right  of  Indemnity,  1644, 

5.  Right  of  Retainer,  1646. 

6.  Right  of  Set-off,  1650. 

7.  Residue,  1653. 
6,  Legacies, 

a.  Right  of  Executor  to,  1655. 
h.  Interest  on,  1656. 
r.  Executor's  Assent,  1657. 
9.  Authorizing  Agents,  1659. 

10.  Investing  in  Stochs  and  Funds, — See 

Tbust  and  Trustee. 

11.  In  Cases  of  Landlord  and  Tenant, — 

See  Landlord  and  Tenant. 

12.  Distress  hy,—See  DISTRESS. 

III.  Liabilities. 

1.  Funeral  Expenses,  1659, 

2.  Debts, 

a.  Accrued  before  Death,  1661. 
Jf,  Accrued  since  Death,  1665. 
c.  For  Calls  on  Shares,  1668. 

3.  For  Persofuil  Acts  and  Omissions, 

1671. 

4.  For  Acts  of  Each  Other,  1676.    • 

5.  Devastavit,  1678. 

6.  Other  Matters,  1680. 

IV     A  RflRTS- 

1.  What  Forms  Part   of  the  Estate, 

1681. 

2.  Notice  to    Creditors  hy  Advertise' 

went,  1684. 

3.  Legal  or  Equitable,  1685. 

4.  Admission  of  Assets,  1687. 

6.  Proof  ofPlene  Admifiistravit,  IG90, 

6.  Distribution  of,  1692. 

7.  Marshalling  Debts,  1701. 

8.  Attachment  of  Debts,  1702. 

9.  Misappropriation  of  Axjtrts,  1702. 
10.  Exhaustion  of  Assets,  1702. 


y.  Executor  de  son  tort. 

1.  Constitution  of,  1706. 

2.  Legal  Position  of,  1709. 

VI,  Actions  bt  and  against. 

1.  Whc7i  Maintainable, 

a.  Actions  by,  1713. 
h.  Actions  against,  1720. 

2.  Parties,  1726. 

3.  Statute  of  Limitations,  1728. 

4.  Practice,  1780. 

5.  Judgment,  1734. 

6.  Liability  for  Costs. 

a.  Suing  in  Representative  Character, 

1786. 

b.  When  Defendants,  1738. 

c.  Other  Cases,  1740. 

7.  Reriral  of  Judgments, — See  Prac- 

tice {Parties), 

8.  £Sectm^nU,^See  Ejectment. 

VIL  Probate,  Letters  of  Administra- 
tion, AND  Practice  on  Grant  of. 
^See  Will. 


L    APPOINTMENT  OF. 

1.  Executors. 

a.  Appointment. 

Falia  Demoaitratio.l — A  testator  appointed 
as  executrix  of  his  will  "  my  wife  M.  G. : " — 
Held,  that  this  was  no  falsa  demonstratio,  though 
she  was  not  wife  of  the  testator,  the  pretended 
marriage  being  void  on  the  ground  of  affinity. 
Gausden,  In  goods  of,  31  L.  J.,  P.  53. 

Misdeseriptioa  or  Uncertainty — Admfsiion  of 
Evidenee  to  Explain.] — A  testator  appointed  as 
one  of  his  executors  Francis  Courtenay  Thorpe,  of 
Hampton,  gentleman.  There  was  living  a  youth 
of  twelve  years  of  age  to  whom  the  name  and 
description  applied.  The  court  refused  to  admit 
evidence  to  ^ew  that  the  testator  intended  the 
father  of  the  youth,  whose  naijie  was  Francis 
Corbet  Thorpe.  Peel,  In  goods  of,  2  L,  R.,  P.  46  ; 
39  L.  J.,  P.  36  ;  22  L.  T.  417. 

A  testator  appointed  his  "  said  nephew,  Joseph 
Grant,  executor"  of  his  will.  His  wife's  nephew 
of  that  name  had  resided  with  him  for  many 
years,  and  managed  his  business.  There  was  also 
living  a  nephew  (a  brother's  son)  of  the  like 
name.  Both  claimed  probate  of  the  will : — ^Held, 
that  parol  evidence  was  admissible  to  shew^  the 
relation  and  circumstances  in  which  the  respec- 
tive parties  stood  to  the  testator,  and  the  sense  in 
which  he  habitually  used  the  word  '*  nephew  " 
when  referring  to  his  wife's  nephew.  And  the 
evidence  shewing  that  the  wife's  nephew  was  the 
]^)erson  meant,  probate  of  the  will  was  decreed  to 
him  accordingly.  Grant  v.  Grant,  2  L.  R.,  P. 
8  ;  39  L.  J.,P.17  :  21  L.T.645  ;  S,  P,  and&  C, 
5  L.  R.,  C.  P.  727 ;  39  L.  J.,  C.  P.  272  ;  22  L.  T. 
829  ;  18  W.  R  951. 

A  testator  appointed  as  his  executrix  *'  Georgi- 
ana  Geraldine  de  Bellin,"  but  there  was  no 
person  answering  to  that  description.  He  left 
a  grand-daughter  named  ^*  Adelaide  Geraldine 
de  Bellin,"  and  a  grand-daughter  (who  was  only 
six  months  old  at  the  date  of  the  execution  of 
the  will)  named  '^  Georgiana  Geraldine  Kate  de 
Bellin  : " — Held,  that  extrinsic  evidence  was  ad- 
missible to  shew  whom  he  intended  to  designate 
by  the  description  '*  Georgiana    Geraldine   de 
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Bellin  ;*'  and  the  evidence  shewing  that  his 
grand-daughter,  Adelaide  Geraldine  de  Bellin, 
was  the  person  whom  he  meant,  probate  of  the 
will  was  decreed  to  her  accordingly.  O^Reillu^ 
In  good9  of,  43  L.  J.,  P.  6  ;  29  L.  T.  546  ;  22  W. 
K.  224. 

A  testator  by  his  will  appointed  several  execu- 
tors, one  of  whom  was  described  as  "  Perceval  , 
of  Brighton,  Bsq.,  the  father."  The  testator  was 
intimately  acquainted  with  William  Perceval 
Boxall,  of  Brighton,  who  was  commonly  known 
as  Mr.  Perceval  Boxall,  and  had  a  son  named 
Perceval  Gretwick  Boxall.  It  did  not  appear 
that  any  person  bearing  the  surname  of  Perceval 
was  known  to  the  testator.  The  court  held  that 
extrinsic  evidence  was  admissible  to  assist  it  in 
ascertaining  the  person  designated,  and  ordered 
the  name  of  William  Perceval  Boxall  to  be  in- 
cluded in  the  probate  as  one  of  the  executors. 
De  Eosaz,  In  goods  of,  2  P.  D.  66  ;  46  L.  J.,  P. 
6  ;  36  L.  t.  263  ;  25  W.  R.  352. 

A  father  appointed  as  his  executor  his  son 
Forster  Charter.  He  had  no  son  of  that  name, 
but  two  sons  named  WMlliam  Forster  Charter 
and  Charles  Charter.  The  court,  on  evidence  of 
the  circumstances  under  which  the  testator 
wrote  the  will,  and  of  the  position  of  the  parties 
about  him,  and  also  on  consideration  of  the 
contents  of  the  will  itself,  determined  that  the 
latter  was  the  person  denoted  by  the  will,  and 
decreed  probate  to  him.  Charter  v.  Charter, 
2  L.  B.,  P.  315  ;  41  L.  J.,  P.  10  ;  20  W.  R.  212. 

A  testator  nominated -Joseph  W.  to  be  execu- 
tor, but  on  affidavit  that  the  person  he  intended 
to  name  was  John  Gibbon  W.  the  court  granted 
probate  to  him.   Gashill,  In  goods  of  33  L.  T.  578. 

The  testator  appointed  as  one  of  his  executors 
his  brother-in-law,  Edmund  O'KclIy.  He  had 
no  brother-in-law  of  that  name,  but  he  had  a 
brother-in-law  named  Edward  O'Kelly: — Held, 
that  evidence  of  the  circumstances,  habits,  and 
position  of  the  testator's  family  was  admissible 
to  prove  that  Edward  O'Kelly  was  the  only 
person  to  whom  the  name  and  description  in  the 
will  could  be  applied ;  and  such  evidence  being 
satisfactory,  it  was  ordered  that  probate  should 
be  granted  to  him  and  the  other  executors  named 
in  the  will.  Held,  alflo,  that  parol  evidence  of 
declarations  of  intention  by  the  testator  could 
not  be  admitted.  TwoJtUl,  In  goods  of  3  L.  R., 
Ir.  21. 

Testator,  a  congregational  minister,  appointed 
*'  William  McCormack,  of  Canonbnry,"  an  execu- 
tor of  his  will.  There  was  no  person  answering 
the  description  "  William  McCormack,  of  Canon- 
bury,"  but  there  was  a  Thomas  McCormack,  who 
had  been  for  several  years  one  of  the  deacons 
at  the  testator's  chapel,  and  he  had  a  son 
named  William  Abraham  McCormack  : — Held, 
that  extrinsic  evidence  was  admissible  to  shew 
who  was  intended  by  the  testator  to  be  his  exe- 
cutor. Brake,  In  goods  of,  6  P.  D.  217  ;  50  L.  J., 
P.  48  ;  45  L.  T.  191 ;  29  W.  R  744. 

Void  A>r  Vaeertainty.1 — ^A  brother,  by  his  will, 
left  all  his  property  to  nis  three  sisters  therein 
named,  or  to  such  of  them  as  were  alive  at  the 
time  of  his  decease,  and  appointed  *^  either  one 
of  my  three  sisters  my  sole  executrix."  Two  of 
the  three  sisters  had  predeceased  him,  and  on 
his  death  the  surviving  sister  applied  for  a 
grant  of  probate  of  the  will  as  executrix.  The 
court  rejected  the  motion,  holding  the  appoint- 
ment of  "  either  of  my  three  sisters  "  to  be  void 


for  uncertainty.  BlackiceU,  In  goods  of,  2  P.  D. 
72  ;  46  L.  J.,  P.  29  ;  36  L.  T.  413  ;  25  W.  R.  305. 

B.,  by  will,  left  all  his  property  to  his  three 
sons  therein  named,  and  appointed  '^  A.  as  my 
executor,  with  any  two  ot  niy  sons.'*  A.  proved 
the  will  at  the  Cape  of  Good  Hope  alone,  and 
two  of  the  sons  asked  for  probate  of  an  authentic 
copy,  reserving  power  to  A.  The  court  rejected 
the  motion  ;  holding  the  appointment  of  '^  any 
two  of  my  sons"  to  be  void  for  uncertainty. 
Baylis,  In  goods  of,  2  S.  &  T.  613  ;  31  L.  J.,  P. 
119  ;  8  Jur.,  N.  8.  546 ;  7  L.  T.  251. 

A.,  in  his  will,  after  ordering  an  arrangement 
to  be  made  to  the  satisfaction  of  his  executors, 
continued,  ^  I  appoint  J.  O'H.  and  G.  B.,  of  the 
W."  and  there  stopped : — Held,  that  these  per- 
sons were  not  entitled  to  probate  as  executors. 
Bonham,  In  goods  of,  8  Jur.,  N.  8.  596. 

Exeentriz  of  Property  not  named  in  Will.] 
— A  testator  by  his  will,  which  did  not  dispose 
of  the  residue  of  his  personal  estate,  nominated 
and  appointed  his  daughter  to  be  his  "  executrix 
for  all  property  whatsoever  and  wheresoever  not 
named  in  the  will:*^ — Held,  that  she  was  not 
entitled  to  probate  of  the  will.  Waheham,  In 
goods  of,  2  L.  R.,  P.  395 ;  41  L.  J.,  P.  46  ;  27 
L.  T.  214  ;  20  W.  R.  685. 

Alt«matiye  or  Snbstitntional  Appointmont  of 
Ezeenton.] — Where  an  appointment  of  an  exe- 
cutor is  made  in  a  duly-executed  will,  and  the 
testator,  having  expressed  his  intention  of  so 
doing,  obliterates  the  original  name  and  substi- 
tutes another,  such  obliteration  and  substitution 
being  executed  the  court  will  direct  the  original 
name  to  be  restored  in  the  probate,  if  it  is  satis- 
fied by  evidence  aliunde  what  the  original  name 
was.  Uarris,  In  goods  of,  1  8.  &  T.  536 ;  29 
L.  J.,  P.  79  ;  8  W.  R.  368. 

A  testator  appointed  his  son  sole  executor,  but 
in  the  event  of  his  going  abroad,  or  being  and 
remaining  abroad  for  upwards  of  two  calendar 
months,  then  he  appointed  B.  his  executor.  The 
son,  after  the  death  of  the  testator,  went  abroad, 
without  taking  probate,  and  there  remained. 
The  court  grant^  probate  to  B.,  but  resen'ed 
power  to  the  son  to  prove  the  will.  Lane,  In 
goods  of,  33  L.  J.,  P.  186. 

A.  made  a  will,  and  appointed  B.,  C,  D.  and 

E.  executors  ;  and  in  case  of  the  death  of  B., 

F.  to  be  executor  in  his  place.    B.,  C,  D.  and  E. 

E roved  the  will ;  B.  and  C.  died.  F.  applied  to 
ave  a  double  probate  granted  to  him ;  D.  and 
E.  approving  such  grant : — Held,  that  F.  was 
entitl^  to  the  grant,  and  that  the  casualty  was 
not  restricted  to  the  death  of  B.  in  his  lifetime. 
Johnson,  In  goods  of,  1  8.  &  T.  17  ;  27  L.  J., 
P.  9. 

B.  made  C.  his  executor  and  trustee,  with 
power  to  appoint  by  deed  or  will  other  persons 
as  co-trustees  or  succeeding  trustees.  B.  died,  C. 
did  not  take  probate,  but  by  will,  referring  to 
B.'s  will,  appointed  E.  and  F.  to  be  succeeding 
trustees  in  respect  of  B.'s  will,  after  his  (C.'s) 
death.  F.  proved  C.'s  will,  and  was  called  upon, 
as  executor  substituted  according  to  the  tenor, 
to  take  probate  of  B.'s  will : — Held,  that  in  the 
language  of  the  two  wills  the  distinction  between 
trustee  and  executor  was  so  marked,  that  F.  could 
not  be  called  upon  to  take  probate  of  B.*3  will. 
Moss  v.  BardswcU.  3  8.  &  T.  187  ;  29  L.  J.,  P. 
147  ;  6  Jur.,  N.  8.  589  ;  8  W.  R.  503. 

An  appointment  of  A.  as  executor,  and,  "  in 
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case  of  his  absence  on  foreign  duty/*  of  B.  as 
exccutriXf  is  an  appointment  of  B.  as  substituted 
executrix  in  the  event  of  A/s  absence  from  the 
country  when  the  necessity  for  proving  the  will 
arises.  Jjangftvrd^  In  goodn  of,  1  L.  R.,  P.  468  ; 
37  L.  J.,  P.  20  ;  17  L.  T.  415. 

A  will  contained  the  following  clause  :  "  I  ap- 
point J.  J.  my  executor  ;  but  should  he  decline 
or  consider  himself  incapable  of  acting,  then  I 
appoint  £.  J.  to  be  executor."  J.  J.  died  in  the 
lifetime  of  the  testatrix : — Held,  that  her  inten- 
tion was  that  £.  J.  should  be  executor  if  J.  J. 
could  not  or  would  not  act,  and  that  E.  J.,  as 
substituted  executor,  was  therefore  entitled  to 
probate.    £ett«,  In  goods  of,  30  L.  J.,  P.  167. 

A  will  contained  this  clause  :  '*  I  appoint  my 
wife  sole  executrix,  and,  in  default  of  her,  I  ap- 
point K.  and  F.  to  be  executors  : " — Held,  that 
the  substitution  of  executors  was  not  confined  to 
the  event  of  the  wife's  dying  without  having 
taken  probate,  but  that  it  idso  took  effect  where 
she  proved  the  will  and  died,  without  having 
fully  administered.  Foster,  In  goods  of,  2  L.  R., 
P.  304  ;  41  L.  J.,  P.  18  ;  25  L.  T.  763  ;  20  W.  R. 
302. 

Coatinuaiioe.] — ^The  chain  of  executorship  is 
not  continued  by  the  appointment  of  an  execu- 
tor by  a  married  woman  in  a  will  made  under  a 
power.    Hughe*,  In  goods  of,  4  S.  &  T.  209. 

A  husband  appointed  his  wife  and  two  other 
persons  as  executrix  and  executors.  The  wife 
re-married  and  died,  having,  during  her  second 
coverture,  made  a  will  in  accordance  with  her 
power  of  appointment,  and  she  appointed  her 
husband  her  sole  executor.  The  husband  took 
out  letters  of  administration  ynih  the  will 
annexed.  Part  of  the  estate  of  the  original 
testator  remained  unadministered,  the  two 
other  executors  having  predeceased  the  wife. 
The  court  held  that  the  grant  of  letters  of 
administration  to  the  second  husband,  with  will 
of  his  wife  annexed,  did  not  continue  the  chain 
of  representation  to  the  original  testator,  and, 
with  the  consent  of  the  second  husband,  granted 
administration  of  the  unadministered  effects  of 
the  testator  to  his  daughter  as  one  ot  the  residu- 
ary legatees.  Briggs,  In  goods  of,  26  W.  R. 
535. 

Bj  Foreign  Court.^ — Where  an  executor  is 
appointed  by  a  foreign  will,  the  nature  and 
extent  of  the  office  conferred  by  the  appoint- 
ment are  regulated  by  the  law  of  the  testator's 
domicil,  and  not  by  English  law,  even  as  to 
property  situate  in  England.  If,  by  the  law  of 
the  domicil,  the  executorship  lasts  only  for  a 
limited  period,  the  court  cannot,  after  that 
period  has  expired,  grant  probate  to  the  exe- 
cutor. Laneiitillv  v.  Andersim,  2  B.  &  T.  24 ; 
30  L.  J.,  P.  25. 

The  court  will  make  a  grant  to  a  provisional 
executor,  appointed  by  the  proper  court,  of  the 
domicil  of  the  deceased,  but  it  will  limit  it  for 
such  time  as  the  appointment  by  the  court  of 
domicil  remains  uu rescinded  and  in  force. 
Steigencald,  In  goods  of,  10  Jur.,  N.  S. 
159. 

A  natural-bom  British  subject,  died,  domiciled 
in  Russia,  having  acquired  large  property,  both 
real  and  personal,  in  that  country  ;  he  was  also 
possessed  of  a  conniderable  sum  in  English  funds. 
He  left  a  will  made  in  Russia,  whilst  he  was 
~  ^miciled  there,  in  the  Russian  language  and 


form,  appointing  Russian  subjects  executors, 
which  will  was  duly  authenticated  in  the  Russiaa 
courts.  It  purported  to  dispose  of  all  his  mov« 
able  and  immovable  property ;  there  were  no 
words  distinctly  excluding  any  part  of  his  pro- 
perty from  its  operation,  nor  was  there  any 
allusion  to,  nor  were  there  any  words  distinctly 
describing  the  money  in  the  English  funds  :-* 
Held,  that  the  executors  being  clothed  with  the 
authority  of  the  competent  court  of  the  testator*a 
domicil  were  entitled  to  probate  as  regards  the 
money  in  the  English  funds.  Em^bin  v.  Wyliet 
1  8.  &T.  118. 

See  also  cases  vnder  Will,  sub  tit.  Pbobats 
(TV)  wh4nn  Granted)^ 


b.  Beyocatlon  of  Appointment. 

By  Codieil.] — ^A  testator,  by  his  will,  appointed 
A.  and  B.  executors,  and,  by  a  codicU,  he  ap- 
pointed his  wife  sole  executrix  of  his  will : — 
Held,  that  the  appointment  of  the  executors  by 
the  will  was  revoked.  Lowe,  In  goods  of,  3- 
S.  &T.  478;  33  L.  J.,  P.  155. 

A  testator  by  his  will,  dated  the  9th  December^ 
1857,  made  several  dispositions  of  his  property^ 
and  appointed  executors.  He  subeeqnently 
executed  a  codicil,  by  which  he  altered  two 
bequests  in  his  will,  and  gave  directions  tiiat  his 
executors  should  not  require  the  payment  of  a 
debt  of  50Z.  The  codicil  comiDeQced,  ^*  This  is  & 
codicil  to  my  last  wiji^  dated  the  9th  of  De- 
cember, 1857,"  and  ooncloded,  "  and  in  all  other 
respects  I  revoke  my  will."  The  word  "  revoke  " 
was  inadvertently  written  by  the  solicitor  who 
prepared  the  codicil  instead  of  *'  confirm,"  and 
was  inconsistent  with  the  expressed  intentions  of 
the  deceased.  On  an  application  by  the  execu- 
tors named  in  the  will  for  probate  of  the  will 
and  codicil,  the  court  declined  to  act  on  the 
assumption  that  the  testator  intended  to  ^  con- 
firm "  his  will,  but  granted  probate  on  the 
ground  that  the  direction  in  the  codicil,  that  the 
executors  should  not  require  payment  of  the 
debt,  implied  that  their  office  was  to  continue. 
Dary,  In  goods  of  29  L.  J.,  P.  161. 

A.  appointed  W.  and  B.  trustees,  and,  besides 
other  instructions,  directed  them  to  pay  his 
debts,  funeral  and  testamentary  expenses,  and 
the  legacies  bequeathed  by  the  will,  or  to  be 
bequeathed  by  any  codicil  thereto.  In  a  subse- 
quent part  of  his  will  he  appointed  the  same  in* 
dividuals  executors.  In  a  codicil  to  his  will, 
after  stating  that  he  had  appointed  B.  one  ot 
the  trustees  under  his  will,  he  continued,  "  It  ia 
my  will  and  desire  to  substitute  in  his  stead  and 
place  T.  Now  I  do  hereby,  by  this  my  codicilt 
nominate  and  appoint  T.  to  be  one  of  thetrusteea 
of  my  will  and  codicils  in  the  place  and  stead  of 
B.,  to  act  with  and  in  conjunction  with  W. ;  and 
I  hereby  give  T.  the  same  powers  and  authorities 
as  I  have  throughout  my  will  g^ven  to  and  re-* 
posed  in  B.,  in  the  same  and  as  full  and  ample  a 
manner  as  if  the  name  of  T.  had  throughout  my 
will  been  inserted  in  the  place  of  the  name  of 
B. : " — Held,  that  the  appointment  of  B.  as 
executor  was  revoked.  Barrett  v.  Wilkins^ 
5  Jur.,  N.  S.  687. 

A  testatrix  appointed  A.  trustee,  with  power 
to  convert  the  residue  of  her  estate  into  money, 
and  after  payment  of  her  debts  and  personal  ex* 
penses,  to  dispose  of  the  property  in  accordance 
with  the  directions  given  in  such  will,  and  she 
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also  appointed  him  ezocntor.  By  a  codicil  to 
the  will,  she  revoked  that  part  of  her  will  which 
gave  the  property  in  trust  to  A.,  and  in  lieu  of 
him  appointed  her  nephews  B.  and  C,  and  pro- 
viding C.  should  not  be  in  England  his  brother 
D.  to  act  in  his  capacity*  8he  also  revoked  the 
appointment  of  A.  as  executor,  and  in.  his  place 
appointed  B.  and  C.  B.  renounced  probate  of 
the  will  of  the  deceased  ;  C.  at  the  time  of  her 
death  was  not  in  England : — Held,  that  D.  was 
an  executor  according  to  the  tenor  of  the  will, 
but  that  power  must  be  reserved  to  make  a  grant 
to  C.  in  case  he  should  return  to  this  country. 
Goodworth,  In  goods  o/j  37  L.  J.,  P.  49, 

H.  by  his  will  appointed  A.  and  B.  trustees, 
executors  and  guardians  of  his  three  minor 
children.  He  subsequently  executed  two  codi- 
cils. By  the  first  he  revoked  all  the  dispositions 
in  favour  of  his  son,  and  in  all  other  respects 
confirmed  his  will.  By  the  second  he  absolutely 
revoked  and  made  void  all  bequests  and  disposi- 
tions in  his  will,  and  bequeathed  all  his  property 
to  C.  his  housekeeper,  whom,  with  D.  and  E.  he 
also  appointed  executors.  The  court  granted 
probate  of  the  three  papers  to  C.  and  £.,  power 
being  reserved  to  A.  and  B.,  the  executors  named 
in  the  will,  to  come  in  if  entitled  and  prove. 
Ilotoard,  In  goods  of,  38  L.  J.,  P.  32» 

By  second  Will.]— A  testator  executed  a  will 
in  1866,  whereof  he  ap{X)inted  W,  H.  B.  and  P. 
B.  executors.  He  executed  another  will  in  1860, 
refening  to  and  confirming  the  previous  will, 
whereof  he  appointed  W.  H.  B.  and  M.  J.  B. 
**  sole  "  executors.  Probate  was  granted  of  both 
papers  as  together  containing  his  last  will,  to 
W.  H.  B.  and  M.  J.  B.  (excluding  P.  B.),  the 
court  being  of  opinion  that  the  use  of  the  word 
"  sole  "  in  the  will  of  1860,  indicated  an  inten- 
tion to  revoke  the  appointment  of  executors 
contained  in  the  earlier  will.  BailVy  In  goods 
of,  1  L.  R.,  P.  628  ;  20  L.  T.  278  ;  17  W.  K.  401. 

In  February,  1859,  L.  executed  a  testamentary 

rper,  whereof  he  appointed  W.  L.,  E.  K.,  and 
W.  executors.  In  October,  1860,  he  made  an- 
other  testamentary  paper,  disposing  in  a  different 
manner  of  his  personal  property,  but  not  affect- 
ing realty,  which  was  dealt  with  by  the  first 
paper;  of  the  second  paper  he  appointed  the 
same  W.  L.  and  T,  D.  executors: — Held,  that 
the  second  appointment  of  executors,  was  no 
revocation  of  the  first  appointment,  and  that,  as 
the  bare  nomination  of  executors  entitles  a  paper 
to  probate,  leave  should  be  reserved,  on  the 
second  set  of  executors  taking  probate  of  the 
two  papers,  as  together  containing  his  last  will, 
to  the  first  set  of  executors  to  come  in  and  prove. 
Leese,  In  goods  of,  2  S.  &  T.  442  ;  31  L.  J.,  P. 
169  ;  5  L.  T.  848. 

Where  a  testatrix  executed  two  wills  partially 
consistent  and  partially  inconsistent,  by  the  first 
will  disposing  of  propei-ty  over  which  she  had  a 
power  of  appointment,  bequeathing  legacies  and 
the  residue,  and  appointing  W.  H.  and  J.  H. 
executors  ;  and  by  the  second  will,  which  con- 
tained no  revocatory  clause,  bequeathing  specific 
legacies,  disposing  of  the  residue,  and  appointing 
the  said  J,  H.  and  two  other  persons  executors  ; 
the  court  granted  probate  to  J.  H.  of  the  two 
instruments,  so  far  as  they  were  not  inconsistent, 
reserving  power  to  W.  H.  and  the  two  other 
executors  appointed  in  the  second  will  to  come 
ill  and  take  probate.  Bndd,  In  qoods  of  3  S.  & 
T.  196. 


By  Cutting  off  Attestation  firom  Will.  ]— A  testa- 
tor made  his  ynW,  appointing  two  executors.  Sub- 
sequently he  becune  dissatisfied  with  one  of 
them,  and  shortly  before  his  death  he  cut  from 
the  will  his  own  signature  and  those  of  the  attes* 
ting  witnesses,  wi^  the  presumed  intention  of 
revoking  the  appointment  of  the  obnoxious  exe- 
cutor : — Held,  that  the  court  could  not  look  at 
the  intention,  such  acts  always  amounting  to  a 
revocation.  Narshallj  In  goods  of  17  W.  B» 
687. 

2.  Administbatobs. 

Appointed  by  the  Court— SO  ft  21  Yict.  c.  77^ 

■.  78.] — The  court  will  not  make  a  grant  of  ad-*^ 
ministration  under  this  section  to  a  party  entitled 
to  a  grant  in  another  character.  Fairweather^ 
In  goods  of  2  S.  &  T.  688  ;  6  L.  T.  788  ;  10  W» 
R.  862. 

The  court  has  no  power  under  this  section  t<> 
grant  general  administration  to  a  person  who» 
before  the  act,  would  only  have  been  entitled  to 
a  grant  of  administration  during  the  minority  of 
an  infant,  that  section  not  conferring  power  to 
substitute  one  kind  of  administration  for  another^ 
but  merely  to  substitute  another  person  as  admi* 
nistrator  in  the  place  of  the  person  \l'ho  would 
by  law  be  entitled  to  administration.  iSjnith,  In 
goods  of  27  L.  J.,  P.  106. 

One  of  the  next  of  kin  of  a  deceased  person 
having  applied  for  letters  of  administration,  he 
was  opposed  by  others,  and  contentious  proceed* 
ings  ensued.  Ultimately,  all  parties  came  to  an 
agreement  to  suspend  the  litigation,  and  to 
consent  to  administration  being  granted  to  an 
individual  who  had  no  interest  in  the  property 
of  the  deceased  : — Held,  that  the  court  could 
make  such  a  grant  under  this  section.  Farrell  v. 
JBrino-nMll,  38  L.  J.,  P.  185  ;  10  Jur.,  N.  S. 
693. 

Administration  will  not,  under  this  section,  be 
granted  to  a  person  other  than  the  one  who  by 
law  would  be  entitled  to  administration,  though 
the  latter  may  be  resident  abroad,  if  he  has  re- 
ceive no  notice  of  the  application,  unless  the 
court  is  satisfied  by  other  circumstances  that  it  ia 
necessary  or  convenient  that  the  grant  should  be 
made.  Cooke,  In  goods  of  1  B.  &  T.  267  ;  28  L, 
J.,  P.  43. 

A  mere  general  statement  upon  affidavit,  that 
**  it  is  necessary  for  the  preservation  of  the  per* 
sonal  estate  and  effects  of  the  deceased  that  ad* 
ministration  should  be  granted,*'  will  not,  in  the 
absence  of  such  notice,  suffice.    lb, 

A  joint  giant  of  administration  to  the  person 
by  law  entitled  to  administration,  and  to  another^ 
is  a  grant  to  a  person  other  than  the  one  entitled 
within  the  meaning  of  this  section.  Chrundy,  In 
goods  of  37  L.  J.,  P.  21. 

The  court  will  not  exercise  the  power  con- 
ferred on  it  by  this  section,  by  passing  over  a 
person  entitled  to  a  grant  in  favour  of  a  creditor 
when  the  fact  of  the  insolvency  of  the  intestate 
is  disputed.  Hawhe  v.  Weddtfrhumt,  1  L.  B.,  P. 
594. 

De  bonis  non.] — If  an  executor  dies,  the 
effects  unadministered  will  not  go  to  his  execu- 
tor, but  to  an  administrator  de  bonis  non  of  the 
first  testator,  in  trust  for  his  next  of  kiii.  Lloyd 
V.  Stoddarty  Amb.  152. 

Where  A.  died  intestate,  and  B.,  his  wife,  took 
out  letters  of  administration,  and  died  before  hij» 
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effects  were  fully  administered  ;  and  0.  took  out 
administration  de  bonis  non,  and  sued  D.  as 
acceptor  of  a  bill  indorsed  to  the  administratrix 
in  payment  of  a  debt  due  to  the  intestate : — 
Held,  that  such  action  was  properly  brought. 
Gatherwood  v.  Chahand,  2  D.  &  R.  271 ;  1  B  &  C. 
160. 

A.  died  intestate.  B.,  the  next  of  kin,  having 
died  without  administering  to  the  effects  of  A.,  C, 
executor  of  B.,  took  out  administration  to  A.,  the 
grant  being  of  the  goods,  &c.,  left  unadminis- 
tered  by  B. : — Held,  that  a  payment  to  B.  was  no 
bar  to  an  action  by  C.  Mitchell  v.  Moorman^  1 
Y.  &  J.  21. 

L.  was  possessed  of  furniture  and  other  pro- 
perty, and  on  his  death,  intestate,  in  1827,  the 
furniture  was  removed  by  his  widow  to  another 
house,  in  which  she  resided  until  her  death,  in 
1832,  with  her  daughter,  E.,  and  continued  dur- 
ing that  period  to  use  the  furniture.  In  October, 
1829,  the  widow  caused  the  furniture  to  be  valued, 
in  order  to  her  taking  out  administration  to  L., 
which  she  afterwards  did.  In  1838  the  furni- 
ture wai  sold  by  the  defendant  (who  had  mar- 
ried another  daughter  of  L.)  with  B.'s  concurrence. 
In  ]  840  (dispute  having  arisen  about  the  dis- 
tribution of  the  proceeds),  E.  took  out  adminis- 
tration to  her  mother  : — Held,  that  £.  could  not 
maintain  trover  for  the  furniture  without  having 
taken  out  administration  de  bonis  non  to  L. 
Elliott  V.  Kemj),  7U,Si  W.  306. 

Ar  administrator  de  bonis  non  has  a  right  to 
bring  error  on  a  judgment  obtained  against  a  prior 
administrator  of  the  intestate,  and  he  may  com- 
mence his  proceeding  by  taking  out  a  writ  of  scire 
facias  ad  andiendum  errores  in  the  court  in  which 
the  judgment  has  been  recoitied.  Cktrletmit  v. 
Mornington  (Earir),,  27  L.  J.,  Q.  B.  269  ;  4  Jur., 
N.  8.  535. 

For  Temporary  Porpoies.] — If  letters  of  ad- 
ministration are  granted  to  an  in&uit,  under 
which  he  receives  and  dispos^  of  assets  of  the 
intestate,  an  account  cannot  be  directed  in  re- 
spect of  his  receipts  during  his  in&ncy.  Hind- 
marsh  v.  Simthgate,  3  Buss.  324. 

A  party  to  whom  letters  of  administration 
have  been  granted,  as  the  attorney  of  the  person 
entitled  to  the  giant,  and  for  the  use  and  benefit 
of  such  person,  is  liable  to  be  sued  in  respect  of 
the  estate  by  the  parties  beneficially  interested 
in  it,  in  the  same  way  as  if  he  had  obtained 
letters  of  administration  in  his  own  right. 
Chambers  v.  Bicknell,  2  Hare,  536;  7  Jur. 
167.- 

An  administrator,  under  a  limited  administra- 
tion granted  by  the  properecclesiastical  court,  re- 
presents the  estate  of  the  deceased  to  the  extent 
of  the  authority  conferred  by  the  letters  of  ad- 
ministration. FanJkner  v.  Daniel,  3  Hare,  199, 
207  ;  S.  P.,  Davis  v.  Chanter,  2  Ph.  545  ;  17  L. 
J.,  Ch.  297. 

Pending  litigation  in  a  Spanish  court  as  to 
which  of  two  testamentary'  papers  of  a  deceased 
Spaniard  ought  to  be  established,  the  plaintiff, 
who  was  resident  in  Spain,  was  appointed  by 
the  Spanish  court  the  judicial  administrator  of 
the  deceased^s  goods  ;  and  he,  under  the  autho- 
rity of  that  court,  after^-ards  appointed  the 
defendant  to  be  his  attorney  to  recover  and 
receive  10,000/.,  due  to  the  estate  from  C.  &  Co., 
of  London,  The  defendant,  after  litigation  in 
the  Prerogative  Court  of  Canterbury,  with  one 
at  the  parties  in  the    Spanish    suit,  obtained 


letters  of  administration  to  the  deceased  to  be 
granted  toliim  as  the  plaintiff^s  attorney,  limited 
to  receive  the  10,000/.,  until  the  plaintiff  should 
obtain  administration  to  the  deceased.  The  de- 
fendant afterwards  received  the  10,000/. : — Held, 
that  he  might  safely  pay  it  over  to  the  plaintiff, 
although  he  had  not  obtained  administration  to 
the  deceased.  De  la  ViPsea  v.  Lubbock,  10  Sim. 
629. 

Colonial  and  Indian.]  —  Colonial  letters  of 
administration  will  entitle  an  administrator  to 
sue  in  this  country,  in  respect  of  stock  standing 
in  the  names  of  trustees,  to  a  share  of  which  the 
intestate  was  entitled.  M^Mahim  v.  Jtawlings, 
16  Sim.  429. 

Where  the  widow  of  an  officer  who  died  intes- 
tate in  India,  obtained  letters  of  administration 
of  her  husband^s  effects  there,  and  remitted  the 
proceeds  thereof  in  government  bills  to  her  agent 
m  England  ;  and  a  creditor  of  the  intestate  took 
out  letters  of  administration  of  the  intestate's 
effects  in  this  country,  and  brought  an  action 
against  the  widow's  agent  for  money  in  his 
hands  as  part  of  such  effects  : — Held,  that  the 
letters  of  administration  in  India  prevailed  over 
those  granted  in  this  country ;  and  that  the 
action  would  lie  only  at  the  suit  of  the  widow  as 
administratrix.  Carrie  v.  Dirrham,  1  D.  &  R. 
35. 

Where  a  defendant,  acting  under  a  power  of 
attorney  from  the  plaintiff,  took  out  administra- 
tion at  Bengal  to  the  estate  of  a  deceased  debtor 
by  bond  to  the  plaintiff,  and  received  moneys 
under  the  administration  : — Held,  that  he  could 
not  recover  as  against  the  plaintiff,  on  the 
ground  of  a  subsequent  administration  obtained 
by  other  creditors  in  this  country.  Farrington 
V.  Clarkvy  2  Chit.  429  ;  3  Dougl.  125. 

B.  died  in  India,  and  his  will  was  proved  there 
by  two  of  the  executors.  One  came  to  England, 
and  a  portion  of  the  testator's  assets  was  remitted 
to  him  there  by  his  co-executor,  who  shortly 
afterwards  died.  On  a  bill  filed  by  his  executor 
in  England  for  an  account  of  the  moneys  so 
remitted  to  him  : —  Held,  that  the  probate  or 
administration  ought  to  have  been  taken  out  in 
this  country.  Bond  v.  Graham,  1  Hare,  482  ;  6 
Jur.  620. 

A  testator  at  the  time  of  his  death  was  domi- 
ciled in  New  South  Wales,  and  the  court  of  New 
South  Wales  granted  probate  of  his  will  to  A. 
as  executrix  according  to  the  tenor.  A.  was  not 
entitled  to  the  grant  as  executrix  according  to 
the  tenor,  by  the  law  of  England ;  but  the  court, 
under  20  &  21  Vict.  c.  77,  s.  73,  decreed  adminis- 
tration, with  the  will  annexed,  to  A.  as  the 
person  entitled  to  administer  under  the  grant  of 
the  court  of  the  country  of  domicil.  £arl,  In 
goods  of,  1  L.  R.,  P.  450. 

Foreign.] — An  Englishman  having  died  in- 
testate in  Belgium,  possessed  of  real  and  personal 
property  there,  his  brother  went  over  from 
England  and  obtained  representation  to  him 
pur  et  simple,  which  by  the  Belgian  law  imposed 
upon  him  a  personal  obligation  to  pay  all  the 
debts  of  the  intestate,  independently  of  the 
amount  of  the  assets.  The  intestate's  brother 
afterwards  returned  to  this  country,  but  did  not 
take  possession  of  any  property  in  England  be- 
longing to  the  intestate.  A  creditor  of  the  intes- 
tate obtained  letters  of  administration  to  him  in 
England: — Held,  that  he  could  not  sue  the 
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intestate's  brother  in  equity  in  respect  of  the 
personal  liability  which  he  had  so  incurred, 
but  that  his  remedy  to  recover  his  debt  was  at 
law.  Beatan  y.  Htuting*  (^Lord),  2  Kaj  &  J. 
724  ;  2  Jur.,  N.  S.  1044. 

In  1856  the  Prerogative  Court  granted  admi- 
nistration de  bonis  non,  with  the  will  annexed, 
of  a  domiciled  Portugaese,  to  Camiero,  a  sub- 
stituted executor  in  the  will :  Camiero,  in  con- 
junction with  the  widow,  being  by  the  law  of 
Portugal  the  legal  representative.  Camiero,  in 
conformity  with  the  Portuguese  law,  had  since 
renounced  his  executorship,  and  Vianna  had 
been,  by  the  administrator  of  the  district,  nomi- 
nated executor  for  all  legal  purposes.  The  court 
refused  to  grant  administration  de  1x>ni8  non 
to  Vianna,  on  the  ground  that  there  was  no 
authority  for  an  executor  who  takes  such  a 
grant  in  an  English  court  renouncing,  so  that 
there  was  still  a  legal  personal  representative  of 
the  deceased  in  this  countrv.  Vriga,  In  goads 
of,  3  S.  &  T.  13  ;  32  L.  J.,  P.  9  ;  7  L.  T.  644. 

A  Sardinian,  who  had  settled  in  Brazil,  died 
intestate  on  his  voyage  from  Bahia  to  Genoa. 
He  had  wound  up  his  affairs  in  Brazil,  and  in- 
tended to  resume  his  domicil  of  origin  at  Genoa. 
An  agreement  had  been  come  to  by  the  Brazilian 
and  Italian  governments,  with  respect  to  the 
administration  of  his  property  and  the  guardian- 
ship of  his  children  (some  of  whom  were  in 
Genoa  and  others  in  Brazil),  by  which  the 
Brazilian  government  gave  up  to  the  Italian 
government  all  claim  to  such  administration 
and  guardianship.  The  court  revoked  a  grant  of 
administration  which  had  been  made  to  the 
representative  of  the  person  entitled  to  it  accord- 
ing to  the  Brazilian  law,  and  made  a  grant  to  the 
person  entitled  to  it  according  to  the  Italian 
law.  Bianchi,  In  goods  of^  3  S.  &  T.  16  ;  8  L.  T. 
171 ;  11  W.  R.  240. 

J 

II.   RIGHTS,  POWERS  AND  DUTIES. 
1.  Renunciation  and  Disclaimeb. 

Stotute.]— By  20  &  21  Vict.  c.  77,  s.  79,  wliere 
any  pers&nj  after  the  eonimeneement  of  the  act, 
reiwun^s  probate  of  the  mill  of  which  he  is 
appointed  executor  or  one  of  the  executors^  the 
right  of  *nch  person  in  respect  of  ths  executor' 
ship  shall  wholly  cease  ;  and  the  representation 
to  the  testator  and  the  administration  of  his 
effects  shull  and  may ^  without  further  rcnunciO' 
tion,  go,  devolte,  and  he  committed  in  like  manner 
as  if  snch person  had  iiot  been  appointed  executor. 

One  of  the  several  executors  who  has  renounced 
probate  must  still  join  in  an  action  for  a  debt 
due  to  the  testator.  Cresioick  v.  Woodhead^  5 
Scott,  N.  B.  778  ;  4  M.  &  G.  811  ;  12  L.  J.,  C.  P. 
Ill  ;  6  Jut.  973. 

An  executor  cannot  renounce  after  he  has 
taken  probate.  Veiga^  In  Goods  of%  S.  &  T.  13 ; 
32  L.  J.,  Prob.  9  ;  7  L.  T.  644 ;  11  W.  R.  84. 

Before  the  Enaotment]— If  an  executor  ad- 
ministers part  of  the  assets,  he  will  be  charged 
with  the  receipts,  though  he  renounced  the 
executorship,  and  paid  the  money  to  the  other 
executor  who  proved  the  will.  Read  v.  Tnielore, 
Amb.  417. 

A  formal  renunciation  or  refusal  of  probate  by 
an  executor  named  in  a  will  is  absolutely  binding 
and  conclusive  on  him,  unless  he  afterwards 
comes  in  and  retracts  it.     Venables  v.  East  India 


Company,  2  Ex.  633 ;  18  L.  J.,  Ex.  266  ;  12  Jur. 
855. 

Where  one  of  two  executors  having,  in  due 
form  of  law,  in  the  proper  ecclesiastical  court, 
expressly  renounced  all  right,  title  and  interest 
to  probate,  and  refused  to  act  in  any  way  in  the 
execution  of  the  will,  his  fellow  obtained  probate 
and  afterwards  died ;  whereupon  letters  of  ad-> 
ministration  de  bonis  non  cum  testamento  an- 
nexo  were  granted  to  a  third  party,  but  the  sur- 
viving executor,  although  still  living,  was  not 
previously  cited  to  prove  or  renounce  probate : — 
Held,  that  the  administrator  de  bonis  non  was 
the  legal  personal  representative  of  the  testator. 
lb. 

But  this  decision  does  not  affect  the  doctrine 
that  the  renunciation  of  the  executor  i^all  be 
deemed  void  for  the  purposes  of  the  suit ;  so  that 
in  an  action  by  the  executor  who  proved  the  will 
the  name  of  the  renouncing  executor  must  be 
joined  as  a  co-plaintiff.    lb, 

A  slight  act  of  intermeddling  with  the  assets 
by  the  surviving  executor,  who  has  not  joined  in 
proving  the  will,  will  amount  to  an  acceptance 
of  the  office  of  executor,  and  will  preclude  him 
from  afterwards  refusing  to  act.  Cummins  v, 
Cummins^  3  J.  &  L.  64  (Ir.). 

A  disclaimer  executed  by  an  executor,  who 
with  two  other  executors  had  a  power  of  sale 
of  copyhold  property,  but,  without  joining  with 
them  in  a  sale,  reciting  that  he  had,  from  the 
testator's  decease,  declined  to  act,  and  had  never 
acted,  in  the  executorship  or  the  tmsts  of  the 
will,  is  a  refusal  ab  initio,  there  being  nothing- 
to  impeach  the  bona  fides  of  the  transaction. 
Peppercorn  v.  Wayman,  5  De  G.  &  S.  230 ;  21 
L.  J.,  Oh.  827 ;  16  Jur.  794. 

By  Exeeutor  of  Xzeeutor.] — An  executor  of 
an  executor  who  has  acceptea  the  executorship 
of  the  latter  testator,  cannot  renounce  the 
executorship  of  the  former.  Brooke  v.  Haymes, 
6  L.  R.,  Eq.  25. 

Executors  cannot  renounce  the  executorship 
of  the  estate  of  a  person  to  whom  their  testator 
was  executor.  Belaeour,  In  goods  of  9  Ir.  R., 
Eq.  86. 

Where,  therefore,  A.  appointed  B.  and  C.  his 
executors,  and  B.  obtained  probate,  C.'s  rights 
being  saved ;  B.  died,  having  appointed  as  his 
executors  D.  and  S.,  who  both  obtained  probate  ^ 

C.  afterwards  renounced  probate  of  A.'8  will, 
and  D.  and  E.  disclaimed  tne  executorship  of  it : 
— Held,  that,  notwithstanding  the  disclaimer  of 

D.  and  E.,  they  would  be  the  executors  of  A. 
lb. 

Preinmption  of,  bj  Lapse  of  Time.]— After  the 
lapse  of  sixty  years,  and  in  the  absence  of  any 
evidence  to  the  contrary,  the  court — shaving 
power  to  draw  inferences  of  fact — ^presumed  that 
executors  who  had  renounced  had  also  disclaimed 
an  estate  in  a  chattel  real  bequeathed  to  them. 
M'Kenna  v.  Eager,  9  Ir.  R.,  C.  L.  79. 

2.  Dealing  with  Estate. 
[Compare  infra,  III.  8  and  4.] 

a.  In  Colleotinff,  Getting  in  and  Beallsinr 

Estate. 

Gtoaerallj.] — ^The  right  of  an  executor  to  the 
estate  of  his  testator  is  derived  from  the  will, 
and  he  is  in  possession  in  point  of  law  from  the 
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time  of  the  death,  although  before  probate  ie 
granted.    SnUth  v.  JFtlleg,  1  T.  R.  480. 

But  the  probate  is  the  only  evidence  which  is 
admissible  to  prove  such  right.  Hrx  v.  Xcther^ 
seal,  4  T.  R.  268. 

When  a  tenant  for  life  is  entitled  in  specie, 
the  rale  is,  that  investments  may  remain,  but 
debts,  88  tompike  bonds,  must  be  realised.  Hol- 
gate  v,  Jennings,  24  Beav.  623. 

Xonej  in  Baiik.]~Where  stock  is  specifically 
bequeathed,  the  executor  may  compel  the  bank 
to  permit  him  to  transfer  it,  unless  it  appears 
that  he  has  assented  to  the  bequest.  Franhlin 
V.  BanJt  of  England^  9  B.  &  C.  156 ;  4  M.  &  R. 
11;  1  Buss.  575. 

Arreazi  of  Eent] — The  difficulty  of  collecting 
arrears  of  rent  does  not  excuse  executors  for  not 
collecting  them,  "without  some  evidence  that  in 
fact  they  could  not  have  been  recovered.  Alex- 
under.  In  re,  13  Ir.  Ch.  Rep.  137. 

Aoeounti.] — One  of  the  first  duties  of  an  exe- 
cutor is  to  be  constantly  ready  with  his  accounts ; 
and  neglect  in  this  is  a  ground  for  charging  him 
with  interest.    Pcarse  v.  Green,  1  J.  &  W.  135. 


AcUuatment  of.] — The  rule  that  m  adjust- 


ing the  accounts  of  a  testators  estate  between 
the  tenant  for  life  and  the  remainderman,  the 
debt-8  and  legacies  are  to  be  taken  as  having 
been  paid,  not  out  of  capital  only,  but  with  such 
portion  of  the  capital  as  together  with  the  in- 
come of  that  portion  for  one  year  is  sufficient 
for  the  purpose,  is  not  affectecl  by  the  circum- 
stance that  the  dcbt«  and  legacies  have  been 
paid  before  the  expiration  of  a  year  from  the 
testator's  death,  and  that  the  income  from  the 
continuance  of  the  estate  in  the  business  car- 
ried on  by  the  testator  has  greatly  exceeded  five 
per  cent.,  so  that  the  rule  operates  unfavourably 
to  the  tenant  for  life.  Lamhert  v.  Lambert,  16 
L.  R.,  Eq.  320  ;  43  L.  J.,  Ch.  106  ;  21  W.  R.  748. 

Bight  to  Posteiiioii  of  Teitator^i  Body.] — 
There  is  no  property  in  a  dead  body,  but  the 
executors  have  a  right  to  the  possession  of  the 
body,  and  their  duty  is  to  bury  it,  although 
there  is  a  direction  in  the  will  that  some  other 
person  should  cause  the  body  to  be  burnt.  Wil- 
liams  V.  Williams,  20  Ch.  D.  659  ;  15  Cox,  C.  C. 
39  ;  51  L.  J.,  Ch.  385  ;  46  L.  T.  275  ;  30  W.  R. 
438  ;  46  J.  P.  726, 

Duty  to  Sue.] — The  executor,  and  not  a  lega- 
tee, is  the  proper  person  to  sue  for  outstanding 
assets  belonging  to  the  testator's  estate.  Walker 
V.  Walker,  25  L.  T.  481  ;  20  W.  R.  162. 

When  an  executor  refuses  to  file  such  a  bill  the 
proper  course  for  a  legatee  is  to  apply  for  leave 
to  sue  in  the  executor's  name,  instead  of  filing 
an  independent  bill.    lb. 


Elfeet  of  BeAisal  to  Siie.]~A  mere  refusal 


by  legal  personal  representatives  to  sue  for  the 
recovery  of  assets  alleged  to  be  outstanding  is 
not  sufficient  to  entitle  a  residuary  legatee  or 
next  of  kin  to  maintain  an  action  against  the 
alleged  debtor  to  the  estate  and  the  legal  per- 
gonal representative  for  the  recovery  of  such 
assets.  Special  circumstances  must  be  shewn  ns 
a  ground  for  such  an  action.     Yeatman  \\  Ycat- 


man,  7  Ch.  D.  210 ;  47  L.  J.,  Ch.  6  ;  37  L.  T. 
374. 

The  circumstances  which  would  suffice  to  in- 
duce the  court  to  answer  in  the  affirmative  an 
inquiry  whether  proceedings  ought  to  be  insti- 
tuted, will  in  general  suffice  to  entitle  a  person 
beneficially  interested  to  suq  in  his  own  name. 
lb. 

Payment  to  Third  Party  by  order  of  Ezeeutor.1 
— A  partner  in  a  mercantile  firm  by  his  will 
directed  that  the  residue  of  his  property  should 
be  divided  into  four  shares,  and  that  one  share 
should  be  invested  by  his  executors,  and  the 
dividends  paid  to  J.  F.  for  life  ;  and  that  after 
his  decease  the  principal  should  be  divided 
among  his  children  surviving  him  equally,  and 
he  appointed  J.  F.,  C,  and  P.  (a  member  of  the 
firm)  his  trustees  and  executors.  C.  alone  proved 
the  will.  The  testator's  share  of  the  profits  of 
the  firm  was  ascertained,  and  C.  called  on  P., 
the  principal  member  of  the  firm,  to  pay  1,000/. 
of  the  trust  fund.  P.  wrote  to  C.  that,  pursuant 
to  his  directions,  it  should  be  lodged  in  bank : 
and  on  the  24th  March,  1870,  P.  lodged  a  cheque 
of  the  firm  for  1,000/.  in  bank  to  the  credit  of 
J.  F.'s  wife  (who  was  nnder  the  impression  that 
it  was  paid  to  her  on  account  of  money  due  to 
her  by  C),  and  P.  obtained  a  receipt  from  C.  in 
the  following  words  : — "  Received  from  Messrs. 
F.  P.  &  Co.  the  sum  of  1,000/.,  on  account  of  the 
late  A.  J.  F.  (the  testator),  said  sum  having  been 
lodged  in  the  R.  bank  to  the  credit  of  Mrs.  J.  F. 
on  the  24th  of  March,  1870,  at  my  request. 
1,000/.— T.  R.  C,  executor  of  the  late  A.  J.  F.— 
24/3/70."  P.  denied  notice  of  any  trust  for  the 
chilaren  of  J.  F.,  or  of  any  intended  misapplica- 
tion of  the  money :— Heldt(Palles,  C.  B.,  dissent- 
ing), that  the  payment  of  the  1,000/.  was  a  good 
payment,  and  that  neither. P.  nor  the  firm  were 
responsible  for  it  to  the  children  of  J.  F.  Fer- 
rier  v.  Fcrrier,  11  L.  R.,Ir.  56 — C.  A. 

A  person  indebted  to  a  testator's  estate  who 
pays  a  third  party  by  order  of  the  testator's 
executor,  and  obtains  the  executor's  receipt, 
without  notice  that  the  payment  is  wrongfully 
made,  obtains  thereby  a  complete  discharge,    lb. 

Legatee  BeftULding.] — ^An  executor  who  com- 
pels a  legatee  to  refund  can  recover  only  the 
capital  sum  which  he  has  paid  to  the  legatee, 
without  any  intermediate  income.  Jertis  v. 
Wolferstan,  18  L.  R.,  Eq.  18  ;  43  L.  J.,  Ch.  809  ; 
30  L.  T.  452. 


b.  Carrying  on  Testator's  Trade. 

Authority  ought  to  be  given  by  Will.}— It  is 
a  rule,  without  exception,  that  to  authorize  exe- 
cutors to  carry  on  a  trade  with  the  property  of  a 
testator  held  by  them  in  trust,  there  ought  to  be 
the  most  distinct  and  positive  authority  and 
direction  given  by  the  will  itself  for  that  pur- 
pose. Kirkman  v.  Booth,  11  Beav.  273;  IS 
L.  J.,  Ch.  25  ;  13  Jur,  525. 

On  their  own  Beipoasibility.] — If  executors 
carry  on  the  testator's  trade,  they  must  do  it 
upon  their  own  responsibility,  unless  they  act 
under  the  direction  of  a  court  of  equity.  Barker 
v.  Parker.  1  T.  R.  296. 

Upon  the  decease  of  a  partner  in  trade,  the 
firm  was  indebted  to  him  for  money  advanced, 
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the  business  was  continued  by  the  surviving 
partner,  who,  with  the  money  of  the  firm,  made 
additions  to  the  stock  in  trade  : — Held,  as  the 
executors  of  the  deceased  partner  had  permitted 
the  continuance  of  the  busmess,  that  they  had  no 
lien  upon  the  subsequently-acquired  stock  in 
trade  for  the  money  advanced  to  the  firm  by 
their  testator.  Payn  v.  Hornby^  27  L.  J.,  Ch. 
689. 

Power  of  Court  to  authorise  Administrator  to 
earry  on.] — In  a  sui^  instituted  for  administra- 
tion of  the  estate  of  an  intestate  trader  by  bene- 
ficiaries, where  there  are  infants  interested,  the 
court  has  no  jurisdiction  to  authorize  the  ad- 
ministrator to  carry  on  the  trade  of  the  intestate. 
Zand  V.  Land^  43  L.  J.,  Ch.  311. 


Creditor,   when   he  ean   administer.] — If  a 

testator  gives  his  executors  power  to  trade  with 
a  portion  of  his  capital,  a  creditor  for  debts  in- 
curred by  the  executors  has  no  right  to  a  decree 
to  administer  the  assets  employed  in  trade. 
Owefi  v.  Delaitiere^  15  L.  R.,  Eq.  134  ;  42  L.  J., 
Ch.  232  ;  27  L.  T.  647  ;  21  W.  R.  218. 

Direetions  to  earry  on  Trade.] — ^A  trader  be- 
queathed to  his  nephew  T.  the  nouse  and  con- 
•cems  in  which  he  carried  on  his  business,  to- 
gether with  the  stock,  subject  to  his  legacies  and 
an  annuity  to  his  wife,  the  annuity  to  be  paid  to 
her  by  T.  out  of  the  profits  of  the  business  to  be 
carried  on  by  T.  in  the  testator's  house ;  and  in 
case  T.  should  at  any  time  wish  to  discontinue 
carrying  on  the  business,  the  testator  directed 
that  his  wife  should  be  paid  1,000/.  in  full  for  all 
claims,  and  that  her  annuity  should  thenceforth 
cease.    He  bequeathed  several  legacies,  and  ap- 

?ointed  T.  bis  executor  and  residuaiy  legatee. 
'.  continued  to  carry  on  the  testator's  trade,  and 
became  bankrupt: — Held,  that  the  will  con- 
tained such  a  direction  to  carry  on  the  business 
as  would,  on  T.'s  bankruptcy,  peril  the  trade 
assets  existing  at  the  testator's  death,  to  the  pre- 
judice of  the  legatees.  Hall  v,  Fennell^  9  Ir. 
R.,  Eq.  615. 

A  direction  in  a  will  that  the  testator's  trade 
shall  be  carried  on,  does  not  of  itself  authorize 
the  employment  in  the  trade  of  more  of  the 
testator  8  property  than  was  employed  in  it  at 
his  decease ;  nor  does  such  a  direction,  coupled 
with  a  direction  that  the  testator's  debts  shall  be 
paid,  authorize  a  mortgage  of  his  real  estate,  not 
employed  at  his  death  in  the  trade,  for  the  pur- 
pose of  carrying  it  on.  ^PNeillie  v.  Aoton,  4  De 
O.,  M.  &  G.  744  ;  17  Jur.  1041. 

A  testator  by  his  will  directed  that  his  busi- 
ness should  be  carried  on  by  his  executors  there- 
inafter named,  and  appointed  as  such  his  wife 
and  S.,  the  latter  of  whom  renounced  probate. 
The  t^tator  had  carried  on  his  trade  in  pre- 
mises of  which  he  was  seised  for  a  freehold 
estate.  These  were  not  devised  to  the  executors. 
The  testator  had  deposited  the  title-deeds  of  the 
premises  with  his  bankers  by  way  of  equitable 
mortgage.  The  testator's  widow,  who  proved 
the  wiU,  continued  carrying  on  his  trade,  and 
after  his  death  she  obtained  from  the  bank  a 
further  advance  for  the  purpose,  as  she  stated,  of 
carrying  on  the  business,  on  the  security  of  the 
deeds,  which  remained  throughout  with  the  bank  : 
—Held,  that  the  direction  to  carry  on  the  busi- 
ness was  given  to  the  executors  virtute  ofiicii, 
and  that  all  powers  incident  thereto  were  capable 


of  being  exercised  by  the  acting  executrix  ;  but 
held  also,  that  the  freehold  premises  were  hot 
assets  employed  by  the  testator  in  the  business 
at  the  time  of  his  death,  within  the  doctrine  of 
M'Keillie  v.  Acton  (4  De  G.  M.  &  G.  744),  so  as 
to  impliedly  authorize  the  executrix  to  mort- 
gage them  for  the  purpose  of  carrying  on  the 
business,  and  that,  therefore,  the  deeds  were  not 
a  valid  security  for  the  advances  made  subse- 
quently to  the  testator's  death.  DnfUt  v. 
KeavMy^  11  L.  R.,  Ir.  225, 

Szecntriz—Assets  s^  to  Seoond  Husband.  ]~ 
The  executrix  of  a  trader,  who  was  also  his  re- 
siduary legatee,  continued  after  his  death  to 
carry  on  his  business  ostensibly  as  her  own  : — 
Held,  that  the  assets  of  the  business  in  her  hands 
were  not  impressed  with  any  trust  in  favour  of 
the  testator's  creditors,  and  consequently  that, 
on  her  second  marriage,  such  of  those  assets  as 
remained  in  specie,  as  well  as  the  property  into 
which  the  rest  had  been  converted,  passed  to  her 
second  husband.  FelU^  In  re,  Andrews,  Ex 
parte,  4  Ch.  D.  509  ;  46  L.  J.,  Bk,  23  ;  36  L.  T. 
38  ;  25  W.  R.  382. 

Bight  of  Kon-assisting  Go-legatee.]— A  tes- 
tator was  partner  in  a  well-established  and 
prosperous  business  under  articles  by  which,  on 
the  death  of  any  partner,  his  share  was  to  be 
taken  by  the  surviving  partners  at  a  price  to  be 
ascertained  from  the  last  stocktaking,  and  to  be 
paid  by  instalments  extending  over  two  yeai*s, 
with  interest  at  6Z.  per  cent,  per  annum  from  his 
death.  He  appointed  three  executors,  one  of 
whom  was  one  of  his  partners  in  the  business, 
and  another,  some  years  after  his  death,  became 
a  partner ;  the  third  never  was  concerned  in  the 
business.  The  value  of  his  share  was  ascertained 
but  not  paid,  the  amount  being  allowed  for  some 
years  to  remain  in  the  hands  of  the  firm,  who 
treated  it  in  their  books  as  a  debt,  and  allowed 
interest  on  it  at  hi,  per  cent,  per  annum  with 
yearly  rests.  One  of  the  residuary  legatees  upon 
becoming  entitled  to  payment  of  her  share,  re- 
fused to  accept  payment  on  the  above  footing, 
and  filed  a  bill  against  the  executors  claiming  to 
be  entitled  to  a  share  in  the  profits  of  the  busi- 
ness arising  from  the  use  of  the  testator's  capital. 
The  money  had  been  left  in  the  hands  of  the 
firm  with  the  knowledge  of  the  testator's  family, 
and  all  his  residuary  legatees,  with  the  excep- 
tion of  the  plaintiff,  approved  of  what  had  be^ 
done  : — Held,  that  she  was  not  entitled  to  any 
accounts  of  profits,  the  mere  delay  by  executors 
in  calling  in  a  debt  due  to  the  testator  from  a 
firm  of  which  some  of  the  executors  are  members 
not  giving  his  estate  any  right  to  share  in  the 
profits  of  the  business.  Vyse  v.  Foster,  8  L.  R., 
Ch.  309 ;  42  L.  J.,  Ch.  245  ;  27  L.  T.  774  ;  21  W. 
R.  207. 

Building  on  Lands  of  Testator—- Liability  of.] 
— ^A  testator  devised  his  real  estate  upon  the 
common  trusts  for  sale,  making  his  real  and  per- 
sonal estate  a  mixed  fund.  His  trustees  and 
executors  were  advised  that  a  few  acres  of  free- 
hold land  which  belonged  to  him  might  be  ad- 
vantageously sold  in  lots  for  building  purposes, 
and  that  to  develop  their  value  it  wns  desirable 
to  build  a  villa  upon  part  of  them.  They 
accordingly  built  one  at  a  cost  of  1,600/.  out  of 
the  testator's  personal  estate.  This  villa  had 
ever  since  been  let  at  80/.  a  year,  most  of  the 
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other  land  had  been  sold,  and  the  evidence 
tended  to  shew  that  the  outlay  had  benefited  the 
estate  : — Held,  that  as  the  trustees  had,  in  the 
bon&  fide  exercise  of  their  judgment,  expended 
this  sum  as  the  best  means  of  improving  the 
estate,  they  could,  at  most,  only  be  disallowed 
the  amount  of  loss  (if  any)  occasioned  to  the 
estate  by  the  expenditure.     Ih, 

Bight  of  Trade  Creditors  to  stand  in  Xzeentor's 
shoes.] — Where  a  trader  has  by  his  will  directed 
his  executor  or  trustee  to  carry  on  his  trade  and 
to  employ  a  specific  portion  of  the  trust  estate 
for  the  purpose,  the  rule  is,  that,  though  the 
executor  or  trustee  is  personally  liable  for  debts 
incurred  by  him  in  carrying  on  the  trade  pur- 
suant to  the  will,  he  has  the  right  to  resort  for 
his  indemnity  to  the  specific  assets  so  directed  to 
be  employed,  but  no  further  ;  and,  consequently, 
the  creditors  of  the  trade  are  entitled  to  stand  in 
the  place  of  the  executor  and  trustee,  and  to 
claim  the  benefit  of  that  right  so  as  to  obtain 
payment  of  their  debts  :  but  the  rule  does  not 
apply  where  the  executor  or  trustee  is  in  default 
to  the  sjMjcific  trust  estate  devoted  to  the  trade  : 
in  such  a  case,  the  defaulting  executor  or  trustee 
not  1)eing  himself  entitled  to  an  indemnity  ex- 
cept upon  terms  of  making  good  his  default,  the 
creditors  are  in  no  better  position,  and  are  there- 
fore not  entitled  to  have  their  debts  paid  out  of 
the  specific  assets  unless  the  default  is  made 
good.  Johnson^  In  rty  Shearman  v,  Rohm^on^  15 
Ch.  D.  548  ;  49  L.  J.,  Ch.  745  ;  43  L.  T.  372  ;  29 
W.  R.  168.' 

Carrjring  out  Contracts.]  —  Administrators 
ought  not  to  refuse  to  carry  out  a  contract 
entered  into  by  the  intestate,  because  the  effect 
of  the  breach  of  contract  would  be  to  increase 
the  personal  estate.  Coojfer  v.  Jarmafij  12  Jur., 
N.  S.  956 ;  15  W.  R.  142. 

An  intestate  entered  into  a  contract  for  a  house 
to  be  built  upon  his  land.  He  died  before  the 
completion  of  the  house.  The  administrators, 
one  of  whom  was  the  heir-at-law,  allowed  the 
house  to  be  completed,  and  paid  the  amount 
specified  in  the  contract  out  of  the  personal 
estate : — Held,  that  they  were  warranted  in  so 
doing.    Ih, 

An  executor  cannot  carry  on  the  trade  of  his 
testator,  except  for  the  purpose  of  winding  it  up, 
but  he  may,  and  in  some  cases  is  bound  to,  com- 
plete contracts  entered  into  by  the  testator.  CoU 
linsim  V.  Lhter,  20  Beav.  356. 

Bight  to  Sue.] — If  executors,  who  are  by 

their  testator's  will  to  carry  on  his  business  for 
the  benefit  of  his  family,  suffer  a  person  to  carry 
on  the  trade  in  his  own  name,  such  person  may 
bring  actions  in  his  own  name  for  goods  sold  by 
him,  although  he  is  afterwards  accountable  to 
the  executors.     Wilkeg  v.  Lister,  6  Esp.  78. 

Where  executors  continued  to  carry  on  the 
business  of  the  testator,  and  drew  bills  as  exe- 
cutors for  goods  sold  to  the  defendant,  several  of 
which  bills  the  defendant  accepted  and  paid  : — 
Held,  that  they  might  sue  as  executors  for  the 
price  of  such  goods.  AsjHnall  v.  Wahe,  3  M.  & 
Scott,  423  ;  10  Ring.  51. 


Liability  of  Bzeentor.] — ^Where  the  exe- 
cutors of  a  deceased  partner  continued  his  share 
of  the  partnership  property  in  trade  for  the 
benefit  of  his  infant  daughter: — Held,  that  they 


were  liable  upon  a  bill  drawn  for  the  acoommo- 
dation  of  the  partnership,  and  paid  in  discharge 
oi  a  partnership  debt,  although  their  names  were 
not  added  to  the  firm,  but  the  trade  was  carried 
on  by  the  other  partners  under  the  same  firm  as 
before,  and  the  executors,  when  they  divided  the 
profits  and  loss  of  the  trade,  carried  the  same  to 
the  account  of  the  infant,  and  took  no  part  of 
the  profits  themselves.  Wightman  v.  Townroef 
1  M.  &  S.  412. 

An  executor  of  a  trader  carrying  on  the  trade 
after  his  death,  though  not  avowedly  in  the 
character  of  executor,  is  nevertheless  personally 
liable  for  all  the  debts  contracted  in  the  trade 
after  the  testator's  death,  whether  he  is  entitled 
or  not  to  be  wholly,  or  to  any  extent,  indemnified 
by  the  testator's  personal  estate,  and  whether  the 
t^tator's  estate  is  sufiicient  or  insufficient  for 
that  purpose.  Lahmehere  v.  TunpeVj  11  Moore, 
P.  C.  C.  198. 

Neither  does  the  propriety  of  the  executor's 
conduct,  as  between  himself  and  those  beneficially 
interested  in  the  testator's  personal  estate,  give 
the  creditors  of  the  trade,  becoming  so  after  the 
death  of  the  testator,  the  rights  of  creditors  of 
the  testator  ;  it  being  immaterial,  as  far  as  they 
are  concerned,  whether  the  testator,  if  he  had  a 
partner,  was  bound  by  a  covenant  with  him  that 
the  executor  should  continue  the  trade  in  part- 
nership with  the  surviving  partners.    Ih. 

A  promissory  note  given  to  a  creditor  by  one 
of  the  executors  in  the  name  of  the  testator'a 
firm,  while  the  executor  was  carrying  on  the 
business  pursuant  to  directions  in  the  will,  but 
was  ignorant  that  the  estate  was  insolvent,  is 
personally  binding  on  the  executors.  Luca*  v. 
Williams,  3  Giff.  150. 

0.  Selling  or  Kortflraffing  Batata. 

Exeeutor-— Making  good  Title.  J— A  testator, 
after  directing  his  debts  to  be  paid,  and  setting 
apart  certain  sums  to  provide  annuities  for  his 
two  sons,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife  and  his  four  daughters, 
to  be  equally  divided  between  them  :  Provided 
as  follows — that  the  share  of  his  wife  should  be 
divided  after  her  death  between  his  four  daughters 
or  the  survivors  and  their  children ;  and  the 
testator  appointed  his  wife  and  T.  Davies,  his 
executors,  to  act  jointly  in  carrying  out  all  the 
intentions  of  his  will,  and  to  invest  his  daughters* 
shares  for  their  benefit  and  the  benefit  of  their 
children  : — Held,  upon  an.  application  under  the 
Vendor  and  Purchaser  Act,  that  the  legal  estate 
in  the  freeholds  was  vested  in  the.  executors  who 
could  make  a  good  title  to  a  purchaser.  Dawt 
to  Jmes,  24  Ch.  D.  190  ;  52  L.  J.,  Ch.  720 ;  49  L. 
T.  624. 

Power  0^  to  Sell  or  Xortgage.]— A.,  after 

directing  all  his  debts  to  be  paid,  and  bequeath- 
ing personal  estate  to  his  wife  for  life,  devised  a 
freehold  house  to  her  "  for  her  natural  life,  with 
liberty  to  sell  it  in  case  a  good  offer  is  made,  and 
invest  the  proceeds  of  it  in  the  5Z.  per  cent, 
stock,  for  her  benefit  during  her  life."  And  in  a 
subsequent  part  of  the  will  he  desired  that  '^  at 
the  death  of  his  wife  the  residue  of  his  estate 
might  be  collected,  including  the  proceeds  of 
the  house,  and,  if  not  previously  sold,  to  be  then 
disposed  of  to  good  advantage,  to  be  divided  as 
follows  : "  He  appointed  his  wife,  the  plaintiff 
and  C.  to  be  executrix  and  executors  of  his  will. 
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The  plaintiff  and  the  widow  proved  the  will. 
C,  the  other  executor,  died  in  the  lifetime  of 
the  widow.  After  the  death  of  the  widow,  the 
plaintiff,  the  surviving  executor,  entered  into  a 
contract  with  the  defendant  for  the  sale  of  the 
house : — Held,  that,  whether  there  were  or  were 
not  debts  unpaid,  and  whether  it  was  or  was  not 
uncertain  whether  any  debts  remained  unpaid, 
the  plaintiff  had  a  power  to  sell  and  convey  the 
house  in  fee-simple.  Forbes  y.  Peacock^  11  M. 
&  W.  630 ;  12  L.  J.,  Ex.  460. 

An  executor  has  no  implied  power  to  sell  or 
mortgage  land  which  descends  to  the  heir, 
charged  simpliciter  with  the  payment  of  debts. 
Doe  d.  Jones  v.  Hughes^  6  Ex.  223  ;  20  L.  J., 
Ex.  148. 

A  power  in  a  will  in  the  following  form,  viz. : 
"  I  direct  that  A. ,  B.,  and  C,  the  executors  of 
this  my  will,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such 
survivor,  shall  sell  my  copyhold  messuages :"  is 
within  21  Hen.  8,  c.  4,  authorizing  a  sale  by  A. 
and  B.  on  C.  refusing  to  act,  that  act  extending 
to  copyholds.  Peppercorn  v.  Wayman,  5  De  G. 
&  S.  230  ;  21  L.  J.,  Ch.  827  ;  16  Jur.  794. 

A  leasehold  interest  was  sold  by  an  executor 
for  payment  of  a  bond  debt  of  the  testator.  A 
bill  in  equity  had  been  filed  by  a  creditor  against 
the  executor,  to  which  he  appeared.  In  an  action 
to  recover  the  deposit  evidence  was  given,  that 
according  to  the  rules  of  equity,  an  executor  so 
circumstanced  could  not  make  a  valid  sale  of 
part  of  the  assets  : — Held,  first,  that  an  executor 
has  the  power  of  sale  at  any  time  before  a  decree 
in  the  suit.  JVeeves  v.  Burrage,  14  Q.  B.  604  ;  19 
L.  J.,  Q.  B.  68  ;  14  Jur.  177. 

Held,  secondly,  that  the  supposed  rule  was  not 
a  rule  of  practice  merely,  and  therefore  the  evi- 
dence was  inadmissible.    Ih. 

A  bill  filed  by  a  creditor  of  a  deceased  testator 
for  the  administration  of  the  -estate  under  the 
direction  of  the  court,  does  not  of  itself  control 
or  suspend  the  executor's  right  to  dispose  of  the 
property  and  make  a  good  title.    lb. 

The  courts  of  common  law  take  judicial  notice 
of  this  principle  of  equity,  and  evidence  to  shew 
a  contrary  practice  is  not  admissible.    lb. 

An  executor  or  an  administrator  may  not  only 
pledge  or  mortgage  the  assets,  but  may  also  give 
to  the  mortgagee  of  leaseholds  a  power  of  sale, 
and  to  give  valid  receipts  for  the  purchase- 
money.  Jlussell  V.  Plaice^  18  Beav.  21 ;  23  L.  J., 
Ch.  441  ;  18  Jur.  254. 

A.  devised  lands  for  life,  with  contingent  re- 
mainders over,  and  then  devised  other  lands  to 
another  tenant  for  life,  with  contingent  re- 
mainders over,  and  charged  the  latter  lands  with 
the  payment  of  a  mortgage  on  the  former  lands, 
and  also  with  his  debts  generally,  but  gave  no 
express  power  of  sale  : — Held,  that  the  executor 
took  a  power  of  sale  by  implication,  and  that 
after  a  sale  of  the  latter  lands  by  the  executor, 
the  devisees  of  the  former  had  no  equity  against 
the  purchaser  in  respect  of  the  charge  of  the 
mortgage  debt.  Robinson  v.  Lowater^  5  De  G., 
M.  &  G.  272  ;  23  L.  J.,  Ch.  641  ;  18  Jur.  363. 


By  a  General  Charge  of  Debts.]  — A 


general  charge  of  debts  on  the  real  estate  gives 
to  the  executors  an  implied  power  of  sale.  Wrig- 
ley  V.  f^ykes,  20  Beav.  337  ;  25  L.  J.,  Ch.  458  ;  2 
Jur.,  N.  S.  78. 

Where  there  is  a  general  charge  of  debts,  but 

no  legal  estate  is  given,  the  executors  may  have 

VOL.  m. 


implied  authority  to  convey  the  legal  estate  in 
order  to  raise  the  money  to  satisfy  the  charge  ; 
but  where  there  is  a  devise  of  the  legal  estate  to 
a  particular  person,  and  the  estate  is  charged 
with  payment  of  debts  or  legacies,  the  money 
must  oe  raised  through  the  instrumentality  of 
the  devisee,  and  he  is  the  only  person  that  can 
make  a  legal  title.  Colyer  v.  Finch,  5  H.  L.  Cas. 
905 ;  26  L.  J.,  Ch.  65  ;  3  Jur.,  N.  S.  25. 


Power  to  Compromige  ClainLi.] — ^A  tes- 


tator, who  carried  on  business  in  partnership 
with  his  brother,  by  his  will,  dated  the  23rd  of 
November.  1861,  directed  payment  of  his  debts,, 
and,  after  bequeathing  specific  and  pecuniary 
legacies,  he  devised  and  bequeathed  all  his  real 
and  leasehold  and  personal  estate  to  trustees,, 
upon  trust  for  sale  and  conversion  into  money,, 
and  to  hold  the  proceeds  of  sale  on  certain  trusts. 
In  1872  the  brother  and  the  testator^s  widow, 
who  was  then  the  sole  trustee  and  executrix  of 
the  will,  joined  in  selling  and  convejing  real 
estate,  of  which  the  brother  and  the  testator  had 
been  tenants  in  common,  and  which  was  in  fact 
partnership  property,  to  a  limited  company  who 
purchased  the  business.  The  purchase-money 
was  to  be  paid  partly  in  cash  and  partly  in  fully 
paid-up  shares  and  debentures  of  the  company.. 
At  the  same  time  an  arrangement  was  made  for 
the  handing  over  of  the  whole  purchase-money 
to  the  bankers  of  the  partnership,  to  whom  tho- 
partnership  was  largely  indebted,  and  whose  debt 
was  secured  by  mortgages  of  the  partnership- 
property,  in  satisfaction  of  the  debt  due  to  the 
bankers,  the  bankers  undertaking  to  pay  the 
other  ci^itors  of  the  partnership,  and  handing 
back  to  the  executrix  a  sum  of  cash  and  some  of 
the  debentures,  and  providing  certain  other 
benefits  for  the  brother.  The  conveyance  of  the 
real  estate  to  the  company  contained  a  recital 
that  the  brother  and  the  widow  were  entitled  to 
the  property  in  equal  undivided  moieties,  and 
the  widow  purported  to  convey  as  trustee  of  her 
husband's  will,  but  it  was  not  stated  in  the  deed 
that  she  was  his  executrix  or  that  the  property 
was  partnership  property.  On  a  subsequent  sale 
of  the  property  by  the  company,  the  purchaser 
objected  that  the  sale  by  the  widow  was  not 
authorized  by  the  trust  for  sale,  the  consideration 
not  being  entirely  paid  in  money : — Held,  that 
the  arrangement  as  to  the  disposition  of  the 
purchase-money  received  from  the  con^pany 
amounted  to  a  compromise  by  the  widow  with 
the  creditors  and  with  the  surviving  partner  into- 
which  it  was  competent  to  her  as  executrix  to 
enter  under  s.  30  of  the  act  23  &  24  Vict.  c.  145. 
West  of  England  and  South  Wales  Bank  v. 
Murch,  23  Ch.  D.  138  ;  52  L.  J.,  Oh.  784 ;  48- 
L.  T.  417  ;  31  W.  R.  467. 

And  held,  on  the  authority  of  Corser  t.  Cart-- 
Wright  (7  L.  R.,  H.  L.  731),  that  this  being  so, 
and  the  real  estate  being  partnership  property 
which  the  widow,  as  executrix,  was  entitled  to 
sell,  and  inasmuch  as  she,  as  trustee,  had  the 
legal  estate,  and  as  executrix  was  the  proper 
person  to  receive  the  purchase-money,  the  sale 
to  the  company  was  a  valid  one  and  their  title- 
good,    lb. 


Book  Debts.] — ^An  executor  is  absolute 


owner  of  his  testator's  assets,  and  may  mortgage 
or  sell  them,  as  well  to  a  creditor  as  to  any 
other  person  ;  and  a  mortgage  of  the  book  debts, 
of  the  testator  may  contain  a  power  of  attomey 
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to  collect  them.     Vane  v.  Rigden^  5  L.  R.,  Ch. 
663  ;  39  L.  J.,  Ch.  797  ;  18  W.B.  1092. 

An  executrix  assigned  all  the  book  debta,  &c., 
of  her  testator  to  the  nominal  value  of  2,000/.  to 
a  creditor,  to  secure  a  debt  of  534/.  due  to  him 
from  the  testator,  and  also  gave  him  a  power  of 
attorney  to  collect  the  debts.  The  property  so 
assigned  amounted  substantially  to  the  whole  of 
the  assets : — Held,  that  the  mortgage  was  valid. 

Character  in  which  Xoney  Borrowed.] — 

An  executor  or  an  administrator  borrowing 
money  in  that  character,  does  not  give  the 
lender  any  claim  against  the  testator's  or  intes- 
tate's estate.  The  contract  simply  creates  a 
personal  liability  on  the  part  of  the  executor  or 
administrator.  Farhall  v.  Farhall,  7  L.  R.,  Ch. 
123  ;  41  L.  J.,  Ch.  146  :  25  L.  T.  685  ;  20  W.  R. 
157. 


Shortly  afterwards  B.  and  his  wife  mortgaged  to 
the  bank  real  and  personal  estate  forming  part 
of  A.'s  assets,  as  a  security  for  the  money  then 
owing  by  B.  Subsequently  B.  became  bankrupt. 
In  a  suit  for  the  administration  of  A.'8  estate, 
instituted  by  a  creditor : — Held,  that,  as  the  bank 
had  notice  that  the  property  comprised  in  the 
mortgage  had  formed  part  of  A.'s  assets,  all 
moneys  realized  under  it  came  from  his  estate. 

n. 


Who  may  Ckinyey — Xzecntors  of  Beoeaaed 


Leaeeholds.] — An   executor   mortgaged 

three  small  leasehold  houses  to  a  building  so- 
ciety. The  deed,  which  was  in  the  form  of  a 
building  society's  mortgage,  recited  the  will  and 
probate,  and  that  the  money  was  wanted  for 
executorship  purposes ;  it  incorporated  by  refer- 
ence the  rules  and  bye-laws  of  the  society,  and 
made  the  mortgage  a  security  not  only  for  the 
moneys  advanced,  but  for  any  moneys  at  any 
time  due  by  the  executor  in  respect  of  any  shares 
held  by  him  in  the  society.  The  deed  contained 
also  personal  covenants  by  the  executor  for  pay- 
ment of  .the  mortgage-money,  &c. : — Held,  that 
the  mortgage  was  a  good  one,  and  that  a  title 
derived  under  it  might  be  forced  on  a  purchaser. 
Ontiek^hank  v.  Dufftn^  13  L.  R.,  Eq.  655;  41 
ii.  J.,  Ch.  317  ;  26  L.  T.  121 ;  20  W.  R.  354. 

Sub-Letting  Leaeeholds  with  Option  of 

iPurohaee.] — In  selling  or  sub-letting  the  lease- 
holds of  a  testator  or  intestate,  an  executor  or 
administrator  stands  to  the  beneficiaries,  or  next 
of  kin,  in  the  same  relation  as  a  trustee  to  his 
cestui  que  trust.  Therefore,  for  an  executor  or 
4ulministrator  to  grant  an  underlease  with  the 
option  of  purchase  to  be  exercised  by  the  sub- 
lessees at  a  future  time,  at  a  price  now  fixed,  is 
ultra  vires,  and  a  breach  of  trust.  Such  a 
Ttransaction  cannot  be  supported  as  against  the 
ibeneficiaries  or  next  of  kin,  however  advanta- 
igcous  the  transaction  may  have  been  to  the 
testate.  Oceanic  Steam  Kav^'tgation  Comjmny  v. 
Sutherberry,  16  Ch.  D.  236  ;  50  L.  J.,  Ch.  308 ; 
43  L.  T.  743;  29  W.  R.  113;  46  J.  P.  238— 
<:!.  A. 

Mortgage.] — An  executor  may  create  a 

imortgagc  of  his  testator's  property,  with  power 
<if  sale.     CruicMiank  v.  Duffin^  suj^ra, 

As  Secnrity  for  Executor's  Debt.] — ^A 

^mortgage  given  by  an  executor  as  a  security  for 
his  own  debt,  on  assets  of  his  testator,  which  have 
been  absolutely  bequeathed  to  him,  is  not  valid, 
if  the  mortgagee  has  notice  that  debts  of  the 
testator  remain  unpaid.  Hall  v.  Andreto^,  27 
Ii.  T.  195  ;  20  W.  R.  799. 

A.,  after  becoming  surety  for  B.  to  a  bank, 
<licd,  leaving  a  will,  by  which  he  appointed  B. 
his  executor,  and  left  all  his  personal  and  real 
estate  (charged  with  his  debts)  to  B.'s  wife.  At 
A.'s  death  B.  owed  the  bank  a  considerable  sum. 


Mortgagee.] — The  executors  of  a  deceased  mort- 
gagee who  has  contracted  to  sell  under  a  power 
of  sale  cannot  convey  under  the  Vendor  and 
Purchaser  Act,  1874,  s.  4.  ^VI^Ue's  Mortgage, 
In  re,  29  W.  R.  820. 

When  Administration  Suit  Pending.] — ^A 

decree  was  made  in  a  creditor's  suit  for  the  ad- 
ministration of  the  personal  estate  of  a  testator ; 
but  no  receiver  was  appointed  nor  an  injunction 
granted  to  restrain  the  executrix  from  dealing 
with  the  assets.  More  than  two  years  after  the 
decree,  and  nearly  three  years  after  the  death  of 
the  testator,  his  executrix,  who  was  also  his  sole 
legatee,  opened  an  account  with  a  bank,  headed 
"  E.  G.,  executrix  of  B.  G."  In  the  following 
year,  the  account  being  overdrawn,  she  deiiosited 
with  the  bank  a  picture  belonging  to  the  tes- 
tator's estate  to  secure  the  balance  then  due  and 
further  advances.  The  bankers  did  not  know  of 
the  suit,  and  had  no  notice  of  any  breach  of  duty 
on  the  part  of  the  executrix : — Held,  that  the 
bank  had  a  valid  security  on  the  picture,  for 
that  the  doctrine  of  lis  pendens  had  no  applica- 
tion, a  decree  for  administration  without  an 
injunction  or  appointment  of  a  receiver,  not 
ttd^ing  away  the  power  of  the  executrix  to  deal 
with  the  assets.  Berry  v.  Gibbons^  8  L.  R.,  Ch. 
747  ;  42  L.  J.,  Ch.  89  ;  29  L.  T.  88  ;  21  W.  R. 
754. 

Pledging    Testator's     Assets  —  Goods 

Seised  under  Fi.  fa.] — If  an  executor,  in  pur- 
suance of  the  directions  contained  in  the  testa- 
tor's will,  carries  on  the  testator's  business,  and 
in  so  doing  contracts  debts,  the  fact  that  he  has 
carried  on  the  business  in  his  own  name  and  that 
the  testator's  assets  employed  in  it  are  osten- 
sibly the  executor's  own  property,  will  not  eiN 
title  a  judgment  creditor  of  the  executor  to  take 
in  execution  the  testator's  assets.  Lapse  of  time 
and  an  enjoyment  of  the  assets  in  a  manner  in- 
consistent with  the  trusts  of  the  will,  coupled 
with  the  consent  of  the  beneficiaries,  may,  how- 
ever, raise  an.  inference  of  a  gift  of  the  assets 
by  them  to  the  executor,  and  entitle  his  judg- 
ment creditor  to  take  them  in  execution.  But, 
when  the  possession  and  the  time  which  has 
elapsed  are  in  accordance  with  the  trusts  of  the 
will,  no  such  inference  can  arise.  Itay  v.  Hay 
(G.  Coop,  264)  distinguished.  Morgan,  In  re^ 
Pillgrem  v.  Pillgrem,  18  Ch.  D.  93  ;  50  L.  J., 
Ch.  834  ;  45  L.  *T.  183  ;  30  W.  R.  223— C.  A. 
Aflirming  50  L.  J.,  Ch.  651  ;  44  L.  T.  796  ;  29 
W.  R.  733. 

Renewal  of  Lease  in  Szeoutor's  Vame 


—Deposit  to  Secure  Executor*s  Debt— Priority.] 

— ^An  executor,  six  years  after  the  death  of  the 
testator,  surrendered  a  lease  belonging  to  the 
testator,  and  took  a  renewed  lease,  including  ad- 
ditional property  and  at  an  increased  rent,  In 
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Ilis  own  name.  He  afterwards  deposited  the 
lease  as  security  for  money  advanced  to  him, 
which  he  applied  to  his  own  purposes.  The  re- 
newed lease  contained  no  mention  of  the  sur- 
render, and  the  mortgagee  did  not  know  that 
the  borrower  was  an  executor,  or  that  he  was 
not  the  beneficial  owner  of  the  lease.  He  did 
not,  however,  make  any  inquiry  into  the  title. 
An  action  was  afterwards  brought  to  administer 
the  testator's  estate,  and  a  consent  order  was 
made  for  the  sale  of  the  leasehold  property,  with- 
out prejudice  to  any  right,  the  mortgagee  giving 
up  the  lease  to  facilitate  the  sale.  He  claimed 
to  be  paid  the  amount  due  to  him  by  the  executor 
out  of  the  proceeds  of  sale : — Held,  that  the  lease 
was  in  equity  part  of  the  testator's  estate,  and 
that  the  equity  of  the  estate  being  prior  to  the 
equity  of  the  mortgagee,  must  prevail  against  it. 
Ih. 

Held,  also,  that  the  equitable  mortgagee  was 
not  injured  by  the  order  to  give  up  the  indenture 
of  lease,  and  did  not  thereby  acquire  any  claim 
upon  the  proceeds  of  the  sale.    7^. 

Purehase  by.] — The  purchase  by  an  exe- 
cutor of  his  co-executor's  legacy  in  considera- 
tion of  a  life  annuity,  set  aside  on  the  ground 
of  insufficiency  of  price.  Gray  v.  Warner^ 
Biid,  In  re,  16  L.  R.,  Eq.  577  ;  42  L.  J.,  Ch. 
356  ;  28  L.  T.  835  ;  21  W.  R.  808. 


Onua  of  Proof  on  Sale  of  Legacy  to.] — 

If  a  legatee  agrees  to  sell  to  the  executor  of  the 
will  his  legacy  for  an  annuity,  the  burden  will 
.lie  on  the  executor  to  shew  that  there  was  no 
nn^imess  in  the  transaction.    Ih,  ' 


Assignment  by,  for  Benefit  of  Creditors.] 

— An  executrix,  after  probate  and  after  judgment 
against  her  for  a  debt  due  from  her  testator,  by 
deed  assigned  all  his  property  and  effects  to 
trustees  for  thelbenefit  of  his  creditors  : — Held, 
that  the  assignment  was  valid,  as  against  the 
judgment  craiitor.  Wolverhampton,  and  Staf- 
yordshire  Banking  Company  v.  Marston,  7  H. 
&  N.  148  ;  30  L.  J.,  Ex.  402  ;  7  Jur.,  N.  S.  1040  ; 
4  L.  T.  524  ;  9  W.  R.  790. 

Administrator  ^Durante  minore  estate,  Powers 
of.] — ^An  administrator  durante  minore  setate  can 
exercise  a  power  of  sale  given  by  a  testator  to 
his  executor  or  administrator  for  the  time  being. 
MongfU  V.  Armstrong,  14  L.  R.,  Eq.  423  ;  41  L.  J., 
Ch.  715  ;  20  W.  R.  921. 

An  administrator  durante  minore  eetate  is  an 
ordinary  administrator,  and  the  limit  to  the  ad- 
ministration is  the  minority  of  the  person,  but 
there  is  no  other  limit.  Cope,  In  re.  Cope  v.  Cope^ 
16  Ch.  D.  49  ;  50  L.  J.,  Ch.  13  ;  43  L.  T.  566  ;  29 
W.  R.  98. 

Powers  of  Sale  and  Mortgage.] — ^An  ad- 
ministrator has  no  power,  such  as  an  executor 
has,  to  sell  a  testator's  real  estate  for  payment  of 
debts,  either  under  the  general  doctrines  of  the 
court  or  under  22  &  23  Vict.  c.  35,  s.  16.  Clay 
afid  Tetley,  In  re,  16  Ch.  D.  3  ;  43  L.  T.  403  ;  29 
W.  R.  6— C.  A. 

An  administrator  is  not  bound  to  sell  chattels 
real  of  his  intestate,  in  order  to  distribute  the 
produce  amongst  the  next  of  kiii,  where  there 
are  no  debts  to  be  paid.  Bradley  v.  Flood,  16 
Ir.  Ch.  Rep.  236. 


He  may,  if  any  of  the  next  of  kin  require  it, 
convey  to  them  their  respective  shares.    Ih, 

An  administrator  has  no  power  to  mortgage 
leaseholds  of  the  intestate  under  leases  not  con- 
taining repairing  covenants,  in  order  to  raise 
money  for  repairing  the  property.  And  such  a 
mortgage  will  be  set  aside  as  against  a  mort- 
gagee who  has  notice  of  the  purpose  for  which 
the  money  is  raised.  Rickettn  v.  Lewut,  20  Ch. 
D.  745  ;  61 L.  J.,  Ch.  837  ;  46  L.  T.  368  ;  30  W.  R. 
609. 

An  administrator  durante  minore  tetate  had 
mortgaged  his  intestate's  share  in  a  general 
residue,  and  had  eventually  sold  the  equity  of  re- 
demption to  the  mortgagees.  It  was  alleged  by 
the  statement  of  claim  of  the  infant  next  of  kin. 
who  had  impeached  the  above  transactions,  that 
the  mortgages  and  the  sale  were  to  their  pre- 
judice, and  that  the  administrator  had  received 
and  applied  the  consideration-moneys  for  his 
own  purposes,  but  it  was  not  alleged  that  the 
sale  was  made  for  any  other  purpose  than  pay- 
ment of  debts,  and  on  the  facts  stated  it  was  ob- 
vious tl\at  there  were  debts.  The  mortgagees  de- 
murred : — Held,  that  the  mortgages  and  sale 
were  good.  Cope,  In  re,  Cope  v.  Cope,  16  Ch. 
D.  49  ;  50  L.  J.,  Ch.  13  ;  43  L.  T.  566  ;  29  W.  R. 
98. 

Made  with  Son  of  Administratrix.] — 

Sale  by  administratrix  of  the  intestate's  pro- 
perty, to  "her  own  son  under  an  open  contract 
and  for  undervalue,  set  aside.  The  mere  fact  of 
this  agreement  being  made  with  the  son  of  the 
administratrix  would  have  been  sufficient  to 
vitiate  the  sale,  irrespective  of  the  improvidence 
of  the  contract,  which  imposed  no  conditions  on 
the  intending  purchaser,  and  of  the  undervalue. 
John  V.  Jo}U'«,  34  L.  T.  570. 

Title  of  Administrator  with  Will  annexed.]— 
A  testator  bequeathed  his  leaseholds  to  executors 
and  trustees  upon  trust  for  his  nephews  and 
nieces,  with  a  power  of  sale.  All  the  trustees 
who  survived  him  renounced  probate,  and  re- 
fused to  accept  the  trusts.  Administration  with 
the  will  annexed  was  granted  to  another  person 
who  paid  all  the  debts  and  assented  to  the 
bequests.  By  the  decree  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate,  a  sale  of  the 
leaseholds  was  ordered : — Held,  that  the  ad- 
ministrator alone,  without  the  beneficiaries, 
could  make  a  title  to  the  leaseholds,  and  had  the 
same  power  to  sell  them  as  if  he  had  been  a 
trustee  of  the  will.  Wyman  v.  Carter,  12  L.  R., 
Eq.  309 ;  40  L.  J.,  Ch.  559. 


d.  In  other  Ways. 

Lending  Xoney.] — If  an  executor  lends  money 
belonging  to  the  testator,  but  not  wanted  Cor  the 
immediate  uses  of  the  will,  to  a  third  person  on 
private  security,  it  does  not  amount  to  a  de- 
vastavit, provided  he  exercised  a  fair  and 
reasonable  discretion.  W6h$ter  v.  Spencer,  3 
B.  &  A.  860. 

One  executor  lent  to  his  co-executor  their 
testator's  money,  taking  a  bond  for  the  same 
payable  to  himself  and  his  executors.  The 
lender  died,  and  afterwards  the  borrower :  — 
Held,  first,  that  this  was  a  misapplication  of  the 
assets,  and  therefore,  that  the  i)er8onal  repre- 
sentatives of  the  lending  executor  might  sue  on 
the  bond  in  order  to  exonerate  their  testator  and 
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themselves  ;  and,  secondly,  that,  the  rule  against 
circuity  of  action  did  not  applj'.  Oleadow  v. 
Atki»,'2  TjT.  593  ;  2  C.  &  J.  548. 

Executors  cannot  lend  money  on  personal 
security,  though  words  which  may  imply  a 
discretion  so  to  do  are  used  by  the  testator. 
IVilk^s  V.  Steward,  CJoop.  C.  C.  6. 

Where  a  testator  authorizes  his  three  executors 
to  lend  money  on  personal  security,  it  is  a  breach 
of  trust  if  two  of  the  executors  lend  it  to  the 
third.    V.  Walker,  5  Russ.  7. 

Retaining  Legaoj.] — If  a  legacy  is  given  to  a 
man  who  is  appointed  executor,  he  must  prove 
the  will  in  order  to  entitle  himself  to  the  legacy, 
though  not  made  a  condition  by  the  will ;  but  i 
he  may  prove  at  any  time.  Jieed  v.  Deraynes, 
2  Cox,'285  ;  3  Bro.  C.  C.  95. 

Making  Personal  Vie  of  Money.  1 — It  is  the 

duty  of  an  executor  to  distribute  the  assets  in 
payment  of  legacies,  when  the  time  for  distri- 
bution has  arrived  :  and  if,  having  ample  funds 
in  his  hands,  and  there  being  no  excuse  for  re- 
taining the  money,  the  executor,  instead  of 
paying  the  legacies,  and  dividing  the  residue 
amongst  the  residuarj'  legatees,  retains  the. money 
in  his  own  hands,  he  is  guilty  of  a  breach  c^ 
trust,  and  will  be  charged  51.  per  cent,  interest 
on  the  mon^  so  retained ;  and  if  he  pays  the 
money  into  his  bankers,  and  mixes  it  with  his 
owD.  money,  he  will  be  considered  to  have  had 
the  same  benefit  in  respect  of  it  as  if  he  had 
embarked  it  in  trade,  and  will  be  charged  with 
annual  rests  on  the  balances  in  his  hands  ;  and 
the  burthen  lies  on  the  executor  to  shew  that  he 
has  derived  no  benefit  from  the  balance  thus  in 
his  banker's  hands.  Williams  v.  Powell,  15 
Beav.  461 ;  16  Jur.  313. 

An  executor  held  chargeable  with  interest 
upon  certain  sums,  which  he  retained  and  mixed 
with  his  own  moneys  at  his  bankers',  the  sums 
being  retained  out  of  the  income  of  the  testator's 
residuary  estate,  in  order  to  satisfy  a  debt  which 
there  was  probable  ground  to  believe  was  due  to 
the  testator's  estate  from  a  person  entitled  to  a 
share  of  such  income,  but  which  turned  out  not 
to  be  due  to  the  extent  supposed.  Melland  v. 
Gray,  2  Collyer,  295. 

Where  an  executor  or  an  administrator  makes 
interest  of  the  money  of  his  testator  or  intestate 
lying  unnecessarily  in  his  hands,  by  employing  it 
in  his  trade  or  otherwise,  he  shall  answer  the 
interest.    XewUm  v.  Bennett,  1  Bro.  C.  C.  359. 

An  executor,  purchasing  assets  belonging  to 
the  estate  of  his  testator,  with  the  assent  of  the 
parties  then  interested,  will  not,  after  a  length 
of  time,  be  answerable  for  the  profit  he  has 
made  ;  but  he  will  when  he  has  purchased  with 
a  fraudulent  intention.  Wliatton  v.  Toone,  5 
Madd.  54. 

An  executor  cannot  buy  for  his  own  benefit 
debts  due  from  the  testator's  estate.  James, 
Ex  parte,  8  Ves.  346. 

An  executor  who  had  necessarily  retained  in 
his  hands  uninvested  a  balance  of  655/.  for  a 
year  and  a  half,  was  charged  interest  thereon. 
Stafford  v.  Fiddon,  23  Beav.  386. 

Breaking    up    Domestic   Establiskment]  — 

Executors  must  be  allowed  a  reasonable  rime  for 

breaking  up  a  testator's  domestic  establishment 

nd  discharging  his  servants.    Two  months  held 

lot  to  be  an  unreasonable  delay,  having  regard 


to    the    circumstances.      Field   v.   PeeJtett,  29 
Beav.  576. 

Varying  Secnritiei.]  —  A  power  to  vary 
securities  is  important,  as  shewing  that  the 
testator  did  not  intend  his  residue  to  remain 
on  perishable  security.  Mivrgan  v.  Morgan^  14 
Beav.  85. 

Depositing  Money  with  Bankers.] — ^A  decree 
in  an  administration  suit  directed  a  contract  for 
the  sale  of  a  particular  house  to  be  completed, 
but  contained  no  directions  as  to  the  investment 
or  otherwise  of  the  pui-chase-money.  The  ad- 
ministratrix, with  the  knowledge  of  the  solicitor 
of  the  testator,  and  of  other  persons  interested 
under  his  will,  paid  the  purchase-money  for  the 
house,  and  other  moneys,  into  a  private  bank* 
The  bank  failed,  and  the  moneys  were  lost : — 
Held,  that  the  administratrix  was  not  liable  for 
the  moneys  so  lost.  Wilhs  v.  Groom,  25  L.  J., 
Ch.  724  ;  2  Jur.,  N.  S.  681  ;  3  Drew.  584. 

An  executrix  allowed  1907.  (part  of  the  estate) 
to  remain  at  a  banker's,  in  her  name,  as  execu- 
trix. A  loss  occurred,  by  his  bankniptcy,  a  year 
after  the  testator's  death  : — Held,  that  she  was 
not  personally  liable  for  the  loss.  Swinfen  v. 
Sicififen,  29  Beav.  211. 

Executors  depositing  moneys  belonging  to  the 
estate  with  the  same  persons  as  the  testator  in- 
trusted with  his  moneys  in  his  lifetime, although 
they  are  not  bankers,  are  not  liable  for  a  loss 
sustained  by  their  bankruptcy.  Dorehester 
(^Lord^  V.  Effingham  {Earl),  Tamlyn,  279. 

Compounding  Debts.] — One  of  several  execu- 
tors may  settle  an  account  with  a  person  account- 
able to  the  estate,  and,  in  the  absence  of  fraud, 
the  settlement  will  be  binding  on  the  others, 
though  dissenting.  Smith  v.  Everett,  27  Beav. 
446  ;  29  L.  J.,  Ch.  236  ;  5  Jur.,  N.  S.  1332. 

But  where  one  of  three  executors,  against  the 
will  of  his  co-executoi"s,  compromised  a  claim 
against  the  testator's  estate,  and  the  effect  of  the 
compromise  was  to  relieve  him  from  a  liability 
which  he  was  under  to  the  estate  jointly  with 
the  creditor,  the  compromise  was  held  not  to  bind 
the  estate,  and,  at  the  instance  of  the  co-exe- 
cutors, it  was  set  aside.  Stott  v.  Lord,  31  L.  J., 
Ch.  391 ;  8  Jur.,  N.  S.  249  ;  5  L.  T.  817  ;  10  W.  R. 
284. 

About  a  year  after  a  testator's  death,  the  execu- 
trix brought  an  action  against  a  debtor,  and  re- 
covered judgment,  but  she  did  not  issue  execution 
until  a  year  after,  when  a  bankruptcy  ensued,  and 
the  debt  was  lost.  The  executrix  was  empowered 
to  compound  or  allow  time  for  the  payment  of 
any  debts  : — Held,  that  she  was  not  liable  for  a 
devastavit.    Rateliffev.  Winch,  17  Beav.  217. 

Several  Ezecntors — Debt  Dne  firom  one.] 

— A.  C,  being  one  of  several  executors,  a 
debtor  to  his  testator's  estate  in  the  sum  of 
20,1302.,  and  entitled  to  one-sixth  of  the  said 
estate  (estimated  at  6,0007.)  as  legatee  under  the 
will,  agreed  with  his  co-executors,  in  accordance 
with  the  terms  of  the  will  and  without  objection 
from  the  parties  interested,  to  set  off  the  said 
6,0007.  against  the  like  amount  of  the  debt  then 
payable  by  him,  at  the  same  time  paying  about 
1,000/,  in  cash.  Thereafter  having  become  in- 
solvent, A.  C.  agreed,  by  way  of  compromise  with 
hi«s  creditors,  including  the  said  executors,  that 
,  they  should  accept  5*.  in  the  jwund  in  full  of 
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their  demands,  secretly  arranging  with  some  of  the 
said  creditors  to  pay  to  them  further  sums  if  he 
should  bo  in  a  position  so  to  do,  and  subsequently 
paying  to  them,  or  some  of  them,  farther  sums. 
For  the  puqx>sea  of  the  compromise  the  debt 
due  to  the  testator*s  estate  was  treated  by  the 
executors  as  amounting  to  19,808/.,  thus  in  effect 
reviving  the  debt  of  6,000Z.  which  had  been  pre- 
viously discharged,  and  accepting  in  respect  of  it 
a  composition  of  5^.  in  the  pound ;  and  the  exe- 
cutors also  treated  as  revived  A.  C.'s  right  to 
one-sixth  of  the  testator's  estate.  In  a  suit 
brought  by  a  legatee  against  the  executors,  all  of 
whom  proved  the  will : — Qeld,  that  the  above 
agreement  of  set-off  extinguished  A.  C.'s  debt 
pro  tanto,  and  had  the  same  effect  as  if  A.  C.  had 
p«ud  6,000/.  in  cash.  It  also  extinguished  A.  C.'s 
right  under  the  bequest,  unless  it  should  turn  out 
that  the  one-sixth  share  exceeded  the  estimated 
6,000/.,  and  subject  to  his  liability  to  refund  pro 
tanto  in  case  the  same  should  fall  short  of  the 
estimated  6.000/.  De  Cord&ta  v.  De  Cordova,  4 
App.  Cas.  692  ;  41  L.  T.  43— P.  C. 

Held,  also,  that  the  agreement  of  compromise 
was  a  breach  of  trust  and  void  as  against  the 
plaintiff,  and  that  it  was  fraudulent  as  regards 
A.  C.  The  secret  arrangement,  though  not 
legally  binding,  was  sufficient  to  vitiate  the 
compromise.    Ih. 

Held,  further,  that  A.  C.  was  liable  to  the 
estate  for  the  full  amount  of  what  would  have 
been  due  and  payable  by  him  if  the  compromise 
had  never  been  effected,  and  that  the  co-execu- 
tors were  severally  liable  for  so  much  of  the  said 
amount  as  would  or  might  at  any  time  have 
come  to  their  hands  but  for  their  wilful  neglect 
and  default.    lb. 

Payment  by  Executor  after  Aotion  brought — 
Bight  to  Frefbrred  Creditor.] — Where  an  execu- 
tor or  administrator,  after  the  oonunencement  of 
a  creditor's  administration  action  and  before 
judgment,  has  voluntarily  paid  any  creditor  in 
full,  the  rule  in  equity  and  not  at  law  must  now 
prevail,  under  Judicature  Act,  1873,  s.  25,  sub-s. 
11,  and  he  will  accordingly  be  held  to  have  made 
a  good  payment,  and  will  be  allowed  it  in  passing 
his  accounts,  even  though  he  may  have  had 
notice  of  the  action  before  payment,  Radcliffe, 
In  re,  European  Assurance  Society  v.  Hadelijfc, 
7  Ch.  D.  733  ;  26  W.  R.  417. 

To  prevent  such  payments  being  made  in  any 
such  action,  the  plaintiff  should,  immediately 
upon  issuing  the  writ,  apply  for  and  obtain  a 
receiver.    lb, 

Inflnriiig— Against  Fire.] — An  executor  is  not 
bound  to  insure,  or  continue  the  insurance  of  his 
testator's  property  against  fire.  Baile-y  v.  Gould, 
4Y.  &C.  221. 

A  lessee  was  bound  to  insure.  The  insurance 
expired  on  the  25th  of  March,  and  he  died  on 
the  27th,  without  having  paid  the  premium. 
The  premium  was  not  paid  by  his  executors, 
and  the  house  was  burnt  down  on  the  26th  of 
May  :— rHeld,  that  the  executors  were  not  per- 
sonally liable  for  not  having  kept  up  the  in- 
surance. Fry  V.  JFVy,  27  Beav.  146  ;  28  L.  J.,  Ch. 
693. 


Debtor's  Life.]— An  executor  without  a 


special  authority  applied  the  testator's  assets  for 
several  years  in  insuring  the  life  of  a  debtor  to 
the  estate.    He  then  dropped  the  policy  without 


consulting  the  |)arties  beneficially  interested, 
and  without  applying  for  the  direction  of  the 
Court  of  Chancery,  in  a  suit  for  administration 
of  the  estate  then  pending  : — Held,  that  he  was 
I  liable  for  the  whole  sum,  which  would  have  been 
;  recovered  if  he  had  kept  up  the  policy.  Garner 
V.  Moore,  3  Drew.  277  ;  24  L.  J.,  Ch.  687. 

3.  Allowances  and  Payments  to. 

Payments  to  Benefloiaries.]— The  trustee  of  a 
will,  prior  to  the  institution  of  a  suit  for  the 
administration  of  the  testator's  estate,  made  cer- 
tain payments  to  persons  beneficially  interested 
in  the  residue.  The  chief  clerk  in  his  certificate 
disallowed  these  payments,  on  the  ground  that  at 
the  time  they  were  made  there  was  a  debt  due 
from  the  testator.  At  the  time  the  payments 
were  made,  the  testator's  estate  was  sufficient  for 
them  and  for  payment  of  an  equal  sum  to  the 
other  residuary  legatees  as  well  as  of  the  debt, 
but  it  was  not  now  sufficient  for  these  purposes, 
and  also  for  payment  of  the  costs  of  the  suit : — 
Held,  that  L.  was  entitled  to  be  allowed  these 
payments,  although  the  time  for  reviewing  the 
chief  clerk's  certificate  had  expired.  Lloyd  v. 
Llmjd,  23  W.  R.  787. 

For  Loss  of  Time.  ] — Circumstances  under  which 
the  court  making  the  executors  and  trustees  an 
allowance  for  trouble  and  loss  of  time  in  managing 
the  testators  leasehold  property  and  carrying  on 
his  business,  fixed  the  amount  itself,  without 
directing  an  inquiry.  Forgter  v.  Ridley,  4  De 
G.,  J.  &  8.  452. 

An  executor  and  trustee  cannot  claim  com« 
pensation  for  personal  trouble  and  loss  of  time  in 
the  performance  of  the  trusts  under  a  will,  but 
should  have  made  a  special  case  for  compensation 
before  he  entered  on  the  performance  of  the 
trusts.    Brocksopp  v.  Barnes,  5  Madd.  90. 

Keeping  np  Establishment.] — An  executor's 
expenses  in  keeping  up  an  establishment  not  dis- 
allowed simpliciter,  but  there  being  a  question 
whether  travelling  expenses  were  thereby  econo- 
mized, an  inquiry  was  directed  with  liberty  to  the 
executor  to  bring  forward  afterwards  such  claims 
as  he  might  have  to  be  recouped  his  expenses, 
notwithstanding  the  further  consideration  of  the 
cause  was  the  proper  time  for  doing  so.  Browne 
V.  Collim,  21  W.  R.  222. 

Salary.] — An  executor  will  not  have  a  salary 
given  him  in  the  absence  of  some  contract  to  that 
effect  between  him  and  the  testator.    lb, 

Other  Bemnneration.] — A  surviving  partner, 
being  executor,  is  not  entitled  without  express 
stipulation  to  any  allowance  for  carrying  on  the 
trade  after  the  testator's  death.  Burden  v. 
Burden,  1  Ves.  &  B.  170. 

An  agent,  named  executor,  is  not  entitled  to 
charge  commission  on  business  done  subsequently 
to  the  testator's  death.   Slieriff  v.  Axe,  4  Russ.  33. 

An  executor,  conducting  suits  as  solicitor  for 
the  legatees  under  the  will  of  his  testator,  was  not 
allowed  his  costs  in  the  first  instance,  where  it 
appeared  that  he  had  conducted  the  suits  in  a 
negligent  and  tardy  manner.  Carmichael  v. 
Wilson,  4  Bligh,  N.  S.  146 ;  S,  C,  nom.  Wilson 
V.  Ca-rmicJiael,  2  Dow  &  Clark,  51. 

Executors  will  not  be  allowed  to  charge  for  the 
employment  of  an  agent,  except  under  very 
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peculiar  circumstances.  Weus  v.  Dill^  3  Mylne 
&  K.  26. 

Semble,  that  an  administrator  is  entitled  to  the 
reasonable  charges  of  collecting  the  intestate  s 
debts.     Giles  v.  Dyson,  1  Stark.  32. 

But,  as  against  creditors,  an  administrator  can- 
not be  allowed  for  disbursements  in  the  schooling, 
feeding,  or  clothing  the  intestate's  children,  sub- 
sequently to  his  decease.    lb. 

The  principle  that  an  executor,  a  solicitor,  is 
not  entitled  to  profit  costs  out  of  the  estate, 
applies  equally  where  the  executor  is  one  of  a 
firm  of  solicitors.  Burge  v.  Brutton,  2  Hare, 
373  ;  12  L.  J.,  Ch.  368. 

Payment  of  costs  to  a  London  agent  allowed  to 
executor  as  costs  out  of  pocket.    lb. 

If  an  executor  in  India  collects  part  of  the 
assets  there,  and  then  comes  to  England,  and  has 
the  remainder  remitted  to  him  by  his  agent,  he 
is  entitled  to  commission  on  that  part  only  which 
he  collects  in  India.  Campbell  v.  Cavijibell,  13 
Sim.  168. 

An  executor  will  not  be  allowed  the  charges  of 
his  solicitor  for  doing  things  which  the  executor 
ought  strictly  to  have  done  himself.  Harbin  v. 
Darby,  28  Beav.  325  ;  29  L.  J.,  Ch.  622  ;  6  Jur., 
N.  S.  906. 

Advanoes  to  Executor  for  Xzecntorial  Purpoiei 
— Separate  Aooount.] — One  of  two  executors,  who 
was  himself  a  residuary  legatee,  entered  an 
account  with  a  banker  in  his  own  name  for 
executorial  purposes,  and  the  banker,  with  notice 
of  the  dispositions  under  the  will,  made  advances 
to  the  executor  for  payments  connected  with 
the  executorship,  and  securities  were  deposited 
for  repayment  of  the  advances.  The  co-executor 
assented  to  the  first  advance,  but  upon  a  second 
advance  being  made  to  the  acting  executor  upon 
other  securities,  he  withdrew  his  assent,  and 
objected  to  the  banker  being  repaid  out  of  the 
trust  property,  on  the  ground  that  the  money  had 
been  placed  to  the  separate  account  of  the  acting 
executor.  The  advances  were  duly  applied  to 
the  purposes  of  the  administration.  Upon  an 
action  being  brought  by  the  banker  for  a  lien 

Xn  the  second  securities  for  repayment  of  his 
ances  : — Held,  that  the  banker  was  justified 
in  advancing  money  to  the  acting  executor  for 
executorial  purposes,  and  that  the  assent  of  the 
co-executor  in  the  first  instance  was  a  further 
justification  for  placing  confidence  in  the  acting 
executor  and  in  making  further  advances  to  him. 
The  repayment  was  therefore  decreed  with  mort- 
gagee's costs.  Child  V.  Thwley,  16  Ch.  D.  161 ; 
29  W.  R.  417. 

Payment  obtained  bj  Frand.]~One  of  three 
executors  having  employed  in  proving  the  will 
the  solicitor  who  was  employed  by  the  testatrix 
in  making  it,  also  employed  the  same  solicitor  to 
negotiate  for  the  compromise  of  a  debt  due  from 
the  estate.  The  executor  and  the  creditor  were 
both  living  in  London.  In  June,  1872,  the 
solicitor  wrote  to  the  executor,  informing  him 
that  a  compromise  had  been  effected  of  this  par- 
ticular debt  for  260?.,  and  of  another  debt  for  60/., 
and  asking  for  a  cheque.  The .  executor,  on  the 
4th  of  July,  sent  a  cheque  for  310/.  to  the 
solicitor,  who  paid  it  in  to  his  own  account. 
The  compromise,  in  fact,  had  not  been  effected, 
and  the  money  was  misappropriated;  but  the 
ffocutor,  having  taken  no  step  in  the  meantime, 

'  not  find  out  the  loss  until  December,  1872  :— 


Held,  that  the  310/.  ought  to  be  allowed  to  the 
executor.  Bird,  In  re,  Oriental  Ormmercial 
BanUy,  Savin,  16  L.  R.,  Eq.  203  ;  28  L,  T.  668  ; 
21  W.  R.  725. 

Bieoharge  of  Debte  by  Payments  to.] — ^A  fund 
was  vested  in  trustees  for  A.  for  life,  remainder 
for  B.  for  life,  remainder  for  such  persons  as  A. 
should  by  will  'appoint.  A.  appointed  that 
certain  legacies  should  be  paid  out  of  the  fund 
after  B.'s  death,  and  named  B.  her  executor.  B. 
proved  the  will,  and  the  trustees  then  handed 
over  the  whole  fund  to  B.,  who  spent  it,  and 
died  insolvent.  On  a  bill  by  the  legatees 
against  the  original  trustees : — Held,  that  they 
were  discharged  by  the  payment  to  A/s  executor.. 
Hayes  v.  Oat  ley,  14  L.  R.,  Eq.  1  ;  41  L.  J.,  Ch. 
510 ;  26  L.  T.  26. 

Intereit  on  Adyaneee  by.]— By  the  will  of  a 
trader,  the  residue  of  his  real  and  personal  estate, 
including  his  stock-in-trade  and  effects  used 
therein  and  the  goodwill  of  his  business,  was 
bequeathed  to  a  trustee  and  executor,  upon 
onSnary  trusts  for  sale  and  conversion.  The 
executor  had  &om  time  to  time  out  of  his  own 
moneys  advanced  various  sums  in  excess  of  the 
balance  in  his  hands.  The  court  allowed  the 
executor  4/.  per  cent,  on  the  balances  appearing 
due  to  him  at  the  end  of  each  year,  wltnout  in- 
cluding any  interest  in  the  computation  of  such 
balances.  Finch  v.  Peseott,  17  L.  R.,  Eq.  554  ; 
43  L.  J.,  Ch.  728  ;  30  L.  T.  166  ;  22  W.  R.  437. 

Payment  to  Harried  Szeentriz.] — Payment  by 
a  debtor  of  a  testator,  and  delivery  by  a  bailee  of 
chattels  bailed  by  a  testator,  to  a  feme  covert 
who  is  appointed  executrix,  are  valid  as  against 
her  co-executor,  though  the  husband  of  the 
executrix  never  assented  to  his  wife  acting  as 
executrix,  and,  subsequently  to  the  payment,  re- 
fused to  allow  her  to  act,  and  although  on  that 
ground  probate  was  refused  to  her,  if  the  payment 
and  delivery  were  made  bon&  fide,  at  the  request 
of  the  executrix  as  such,  without  knowledge  by 
the  party  paying  and  delivering  of  the  dissent  of. 
the  husband,  though  with  knowledge  that  she 
was  a  feme  covert.  Pemberton  v.  Chapman,  7 
El.  &  Bl.  210  ;  26  L.  J.,  Q.  B.  117  ;  3  Jur.,  N.  S. 
339.  Affirmed  on  appeal,  £1.,  Bl.  &  £1. 1056  ;  27 
L.  J.,  Q.  B.  429  ;  6  Jur.,  N.  S.  667— Ex.  Ch. 

4.  Right  of  Ikdemnity. 

In  Bespect  of  Leaseholds.] — A  testator,  after 
some  small  bequests,  appointed  his  daughter  re- 
siduary legatee,  and  appointed  her  executrix,  and 
another  person  executor  of  his  will.  Part  of  the 
estate  consisted  of  leaseholds.  The  executor  was 
guilty  of  great  misconduct  and  obstruction,  which 
occasioned  much  expense  to  the  executrix  and 
delay  in  the  administration  of  the  estate.  His 
solicitors  took  out  an  administration  summons  on 
behalf  of  an  assignee  of  a  pecuniary  l^acy, 
whose  name  they  had  refused  to  give  to  the  exe- 
cutrix, that  she  might  satisfy  Ins  claim.  The 
executor  commenced  an  action  for  the  adminis- 
tration of  the  estate  : — Held,  that,  notwith- 
standing the  executor's  misconduct,  he  was  en- 
titled to  obtain  an  indemnity  in  respect  of  the 
leaseholds,  and,  therefore,  to  such  costs  of  the 
action  as  would  have  been  occasioned  by  a  simple 
administration  summons,  but  that  he  must  pay 
all  costs  of  the  legatee's  administration  summons, 
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inclading  the  costs  of  the  affidavits  ased  there 
and  in  the  action,  and  that  he  must  be  disallowed 
all  other  costs,  charges  and  expenses  incurred 
since  a  certain  date,  when  he  declined  to  enter- 
tain a  reasonable  scheme  for  the  administration 
of  the  estate  submitted  to  him  by  the  execntris, 
but  that,  subject  as  aforesaid,  he  should  be 
allowed  his  costs,  charges  and  expenses  properly 
incurred  before  the  commencement  of  the  action. 
Bogioorthf  In,  re,  Jlotoard  v.  JSa^ton,  46  L.  T. 
136  ;  29  W.  R.  885. 

Pot  Payment  of  Trade  3>ebt.] — ^An  executor 
who  in  winding  up  his  testator's  affairs,  and  act- 
ing in  pursuance  of  the  will,  and  according  to 
the  testator's  course  of  business,  gave  a  promis- 
sory note  for  a  trade  debt  of  the  testator's  : — 
Held,  not  entitled  to  be  indemnified  in  full  in  re- 
spect of  the  note  out  of  the  estate  which  was  in- 
sufficient to  pay  his  debts.  Lucas  v.  Williams, 
4  De  G.,  F.  &  J.  438. 

Legaey  Paid— Company  Stopping  Payment.]— 

An  executor  who  held  shares  in  a  solvent  bank- 
ing company  paid  a  legacy  out  of  the  assets. 
Afterwards  the  company  stopped  payment  and 
was  ordered  to  be  wound  up,  and  calls  were 
made  : — Held,  that  the  executor  was  not  entitled 
to  be  allowed  the  amount  of  the  legacy  in  his 
accounts.  Taylor  v.  Taylor,  10  L.  R.,  Eq.  447  ; 
39  L.  J.,  Ch.  676 ;  23  L.  T.  134  ;  18  W.  R.  1102. 

Administration  Suit — Effect  oil — A  decree  in 
an  administration  suit  practically  indemnifies 
executors  against  any  claim  in  respect  of  pro- 
l)erty  of  which  their  testator  was  the  surviving 
trustee  and  executor.  Lowndes  v.  Williams,  24 
L.  T.  465. 

A  bill  was  filed  for  the  administration  of  the 
estate  of  the  surviving  trustee  and  executor  of 
the  will  of  C.  A  decree  was  made,  and  subse- 
quently a  claim  was  sent  in  by  persons  bene- 
ficially interested  under  the  will  of  0.  On  motion 
by  the  executor  for  leave  to  take  proceedings  to 
administer  the  estate  of  C. : — Held,  that  the  exe- 
cutors were  practically  indemnified  by  the  de- 
cree, and  the  motion  was  dismissed.    lb. 

Againit  Breaohes  of  Covenants.] — Service  on 
the  ground  landlord  of  a  petition  for  payment 
out  of  a  fund  set  aside  as  an  indemnity  to  execu- 
tors on  sale  of  their  testator's  leaseholds  is  un- 
necessary. Sowdon  V.  Marriott,  28  L.  T.  867  ; 
21  W.  R.  808. 

After  Diftribntion.] — Notice  of  a  remote  con- 
tingent liability  on  the  part  of  a  testator  is  not 
sufficient  to  prevent  his  executor  from  distri- 
buting his  residuary  estate  ;  and  if  the  executor 
distributes  with  such  notice,  and  the  liability 
afterwards  ripens  into  a  debt,  he  will  be  entitled 
to  call  on  the  residuary  legatees  to  refund.  JervU 
V.  Wolferstan,  18  L.  R.,  Eq.  18  ;  43  L.  J.,  Ch. 
809  ;  30  L.  T.  452. 

Againet  Covenants  when  Part  of  Sitate.]— 
When  there  was  an  indemnity  fund  in  eourt  for 
the  protection  of  executors  against  the  rents  and 
covenants  of  the  leases  which  had  formed  part  of 
the  testator's  estate,  the  court,  on  being  satisfied 
that  the  risk  was  very  small  and  that  no  claim 
had  been  made  for  twenty-one  years,  ordered  the 
whole  fund  to  be  paid  out,  notwithstanding  that 


some  of  the  leases  had  about  fifty  years  to  run. 
Crook  V.  Hendry,  26  W.  R.  325. 

Compare  cases  sub  tit.  Tbust  AND  Tbustek. 

5.  Right  of  Retaineb. 

Generally.]— The  administrator  of  a  sole  trus- 
tee who  has  died  insolvent  is  entitled,  in  respect 
of  the  trusteeship  which  has  devolved  upon  him 
as  such  administrator,  to  exercise  the  legal  right 
of  retainer  in  respect  of  any  debt  due  to  the  trust 
estate,  and  is  bound  to  do  so  if  required  by  the 
cestuis  que  trustent.  Sander  v.  Heath  field,  19  Lu 
R.,  Eq.  21  ;  44  L.  J.,  Ch.  113  ;  31  L.  T.  400  ;  2a 
W.  R.331. 

An  executor's  right  to  retain  his  testator's, 
assets  for  his  own  debts  extends  as  well  to  a  debt 
which  can  only  be  ascertained  by  taking  accounts 
in  a  court  of  equity  as  to  a  debt  which  is  ascer- 
tainable at  law.  Morris,  In  re,  Morris  v. 
Morris,  10  L.  R.,  Ch.  68  ;  44  L.  J.,  Ch.  178  ;  30 
L.  T.  596  ;  23  W.  R.  120. 

Ont  of  Honey  in  Hand  to  Pay  Loss  in  Carrying 
on  Trade. J — ^A  testator  carried  on  business  in 
partnership  under  two  firms,  both  composed  of 
the  same  individuals,  and  died,  having  appointed 
one  of  the  surviving  partners  his  executor.  In  a 
suit  for  administration  of  his  estate  the  chief 
clerk  found  that  the  executor  had  in  his  hands  a 
balance  of  1,675Z.,  including  964/.  due  to  the 
estate  from  one  of  the  firms ;  that  no  account  of 
the  dealings  and  transactions  between  the  part- 
ners in  either  business  was  ever  taken,  and  it 
would  not  answer  any  useful  purpose  that  the 
accounts  should  be  taken ;  but  it  was  alleged 
that  the  other  of  the  businesses  was  carried  on  at 
a  loss,  and  that  there  was  due  from  the  testator's 
estate  in  respect  of  the  liabilities  of  the  firm 
carrying  on  that  business  3,105Z.,  and  there  w&s 
due  to  his  estate  in  respect  of  his  share  as  a 
partner  in  the  other  firm  the  sum  of  9642. : — 
Held,  that  the  executor  was  entitled  as,  surviving 
partner  in  the  creditor  firm  to  retain  out  of  the 
1,675Z.  the  amount  of  964/.  due  from  the  one 
ten  to  the  estate,  by  way  of  set-off  against  the 
amount  due  to  the  other  firm,  and  as  executor  to 
retain  the  balance  of  the  1,675/.  in  part  satisfac- 
tion of  the  same  debt,    lb. 

Against  Speoialty  Creditors.]— A  father  died 
leaving  a  deficient  estate,  his  wife  and  daughter 
being  executrixes.  The  wife  having  real  estate 
settled  on  her  for  life,  with  a  general  power  of 
appointment,  had  appointed  it  as  collateral  secu- 
rity for  a  mortgage  debt  of  her  husband.  This 
debt  had  not  l^n  paid  at  the  date  of  the  de* 
cree  : — Held,  that  uie  right  of  the  widow  as 
surety  to  be  indemnified  created  a  simple  con* 
tract  debt  only,  and  did  not  entitle  her  to  retain 
as  against  specialty  creditors.  Ferguson  v.  Oib* 
son,  14  L.  R.,  Eq.  379  ;  41  L.  J.,  Ch.  640. 

The  daughter  was  absolutely  entitled  under  a 
settlement,  subject  to  her  father's  life  interest,  to 
funds  out  of  which  the  trustees  had  power  to  ad- 
vance 2,000/.  to  the  father  on  his  bond,  which 
they  did.  They  afterwards  made  large  further 
advances  to  him  on  promissory  notes  : — Held, 
that  the  daughter  had  a  right  to  retain  as  against 
specialty  cr^tors  the  2,0001.  and  interest  from 
his  death,  but  not  the  subsequent  advances.    lb. 

One  Ezeentor — Joint  Creditors.] — One  of  three 
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executors,  who  is  also  one  of  two  joint  creditors, 
has  a  right  of  retainer  in  respect  of  his  joint  debt. 
Stewart^  In  re,  Crowder  v.  Stewart,  16  Cb.  D. 
368  ;  60  L.  J.,  Ch.  136  ;  29  W.  R.  331. 

Not  aflfooted  by  32  ft  88  Viet.  c.  46.]— The 
right  of  retainer  is  not  affected  by  the  act  abo- 
lishing the  distinction  between  specialty  and 
simple  contract  debts.    Ih, 

Againgt  Baal  Sitate  or  Personal  Estate  snbte- 
^quently  Realised.] — Real  estate  is  by  the  statute 
3^4  Will.  4,  c.  104,  made  assets  for  the  pay- 
ment of  debts  only  in  equity,  and  an  executor 
has  no  right  of  retainer  against  it.  Personal 
estate  being  the  primary  fund  for  the  payment 
•of  specialty  debts,  the  circumstance  that  the 
specialty  debts  of  a  testator,  whose  personal 
estate  is  insufficient  to  pay  those  debts  in  full, 
have  been  actually  paid  in  the  first  instance  partly 
out  of  the  proceeds  of  the  sale  of  real  estate,  will 
not  give  the  executor  a  right  to  retain  his  own 
simple  contract  debt  out  of  personal  estate  sub- 
sequently realized,  which  he  would  not  have  had 
if  the  whole  personal  estate  had  been  applied  in 
the  first  instance  in  payment  of  the  specialty 
-debts.  Walters  v.  Walters,  18  Ch.  D.  182  ;  60 
L.  J.,  Ch.  819  ;  44  L.  T.  769  ;  29  W.  R.  888. 

A  trustee  for  sale  of  a  testator's  real  estate  for 
the  payment  of  debts  has  no  right  of  retainer  for 
a  debt  due  to  him  from  the  testator,  although  he 
may  be  also  executor.  Bain  v.  Sadler,  12  L.  R.,  Eq. 
570;  40  L.  J.,  Ch.  791 ;  25  L.  T.  202  ;  19  W.  R.  1077. 

Where  executors  and  trustees  have  paid  a  pe- 
•cuniary  legacy,  not  charged  on  real  estate,  to  a 
legatee,  who  is  also  one  of  the  residuary  legatees 
•of  the  proceeds  of  sale  of  the  testator's  nwd  es- 
tate, the  legatee  covenanting  to  repay  the  legacy 
if  required  so  to  do ;  on  the  personal  estate, 
After  defraying  prior  charges  upon  it,  proving  to 
be  insufficient  to  meet  the  pecuniary  legacy,  the 
executors  and  trustees  are  entitled,  as  against  a 
mortgagee,  subsequent  in  date,  of  the  legatee's 
residuary  interest  in  the  proceeds  of  sale  of 
realty,  to  retain  thereout  a  sum  equal  in  amount 
to  the  pecuniary  legacy  which  was  paid  in  ad- 
vance.  Moore,  In  re,  Moore  v.  Moore,  45  L.  T.  466. 

Heir-at-Law.] — An  heir-at-law  or  devisee  of 
real  estate  sold  by  the  court  under  3  &  4  Will.  4, 
c.  104,  has  no  right  of  retainer,  either  out  of  the 
proceeds  of  sale  or  any  rents  in  his  hands  for  a 
debt  due  to  him  either  on  simple  contract  or, 
having  regard  to  Hinde  Palmer's  Act  (32  &  33 
Vict.  c.  46),  "On  specialty.  Observations  on  Fer- 
quson  V.  Gibson  (14  L.  R..  Eq.  379).  Illldge,  In  re, 
"Daridsm  v.  Illidge,  24  Ch.  D.  654 ;  32  W.  R.  148. 

Executor  Suing  on  Behalf  of  Himself  and  all 
«ther  Creditors.}— In  the  administration  of  a  tes- 
tator's estate,  the  right  of  an  executor  to  retain 
for  his  debt  is  not  affected  by  the  circumstances 
that  he  is  himself  the  plaintiff,  suing  on  behalf 
of  himself  and  all  other  the  creditors,  and  that 
lie  has  submitted  to  account  in  the  ordinary  form 
of  an  administration  decree.  Campbell,  In  re, 
Campbell  v.  Campbell,  16  Ch.  D.  198 ;  43  L.  T. 
727  ;  29  W.  R.  233. 

Bequest  to  Bankrupt  Debtor — Composition — 
Assignment  by  Debtor  of  Share  of  Estate.] — D., 

who  was  indebted  to  his  father  L.,  on  a  bill  of 
sale,  and  a  promissory  note,  was  adjudicated 
bankrupt.    At  a  meeting  of  the  creditors  of  D. 


a  composition  of  2s.  6d.  in  the  pound  was  accepted 
in  satisfaction  of  the  debts  due  to  them,  and  the 
bankruptcy  was  annulled.  L.,  who  did  not  prove 
his  debt,  and  was  not  paid  the  composition,  died, 
having  bequeathed  to  D.  a  share  of  his  estate. 
The  executors  who  proved  the  will  (D.  being  an 
executor,  who  did  not  prove)  did  not  prove  the 
debt  under  the  composition.  D.  assigned  his 
share  of  the  estate  to  B.,  who  brought  an  action 
for  the  administration  of  L.'s  estate.  The  execu- 
tors claimed  a  right  of  retainer  against  6.  for 
the  debt : — Held,  that  the  amount  of  composition 
was  substitute  for  the  provable  debts,  whether 
such  debts  were  proved  by  the  creditors  or  not ; 
and  that  the  executors  were  not  entitled  to  the 
right  of  retainer  against  the  bequest  of  the  share 
of  the  estate  for  the  whole  debt,  but  only  for  the 
composition  on  the  debt  and  interest ;  six  years' 
arrears  of  interest  on  the  promissory  note,  and 
the  whole  arrears  on  the  bill  of  sale.  Orpen^  In 
re,  Beswick  v.  Orpen,  16  Ch.  D.  202 ;  60  L.  J.,  Ch. 
25  ;  43  L.  T.  728  ;  29  W.  R.  467. 

Ont  of  Equitable  Aisets.] — A  testator,  having 
no  real  estate  at  the  time  of  his  death,  but  being 
entitled  to  the  unpaid  purchase-money  of  realty 
contracted  to  be  sold  by  him  during  his  life, 
made  a  will  by  which  he  directed  all  the  residue 
of  his  furniture,  chattels,  and  effects  to  be  sold 
by  his  executors,  and,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  he  directed 
the  balance  of  the  proceeds  of  such  sale,  and  also 
all  other  moneys  or  securities  for  money  of  which 
he  might  die  possessed,  and  all  other  his  personal 
property  to  be  divided  between  two  persons 
whom  he  appointed  his  executors.  ITie  estate 
was  insolvent,  and  the  executor  proposed  to  re- 
tain his  own  debt  out  of  the  proceeds  of  sale 
which  had  been  paid  into  court : — Held,  that  by 
the  words  of  the  will  the  proceeds  of  sale  were 
constituted  equitable  assets,  and  that  the  executor 
had  no  right  of  retainer.  Buignan  v.  Cromue, 
41  L.  T.  672. 

Appointment  of  Beceiver — Solicitor — Conflict 
of  Interest  and  Duty.] — In  a  creditors  adminis- 
tration action,  brought  against  the  administrator 
of  an  intestate  (the  defendant  being  a  solicitor, 
and  a  member  of  the  firm  of  solicitors  who  were 
acting  for  the  plaintiff),  after  judgment  for  ad- 
ministration had  been  pronounced,  an  onier  was 
made  on  the  a))plication  of  the  plaintiff  by  his 
solicitors  for  the  appointment  of  a  specified  per- 
son, "  upon  his  giving  security,"  to  receive  the 
rents  of  the  intestate's  real  estate,  and  to  collect 
and  get  in  his  outstanding  personal  estate.  On 
the  application  for  this  older  the  defendant  made 
an  aifadavit  stating  his  approval  of  the  person 
proposed.  Before  the  receiver  had  perfected  his 
security  some  money  arising  from  the  sale  of 
furniture  belonging  to  the  intestate  was  received 
by  the  defendant's  firm,  and  appropriated  by 
him,  and  he  claimed  to  retain  out  of  it  a  debt 
due  to  him  by  the  intestate : — Held,  that,  by 
reason  of  the  relation  in  which  the  defendant 
stood  to  the  plaintiff  as  a  member  of  the  firm  of 
solicitors  who  were  acting  for  him,  the  defen- 
dant stood  in  no  better  position  than  he  would 
have  stood  after  the  receiver  had  perfected  his 
security,  and  that  the  defendant  could  not 
under  the  circumstances  exercise  his  right  of 
retainer.  Wiekens  v.  Tawnshend  (1  Russ.&  Mv. 
361)  applied.  Birt,  In  re,  Birt  v.  Burt,  22  Ch.  D. 
604  ;  52  L.  J.,  Ch.  397 ;  48  L.  T.  67;  31  W.  R.  334. 
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Creditor  in  Higher  Degree  —  Exeentor  of 
Executor.] — The  right  of  retainer  by  an  execu- 
tor has  not  been  abolished  by  Hinde  Palmer's 
Act,  nor  has  it  been  enlarged  so  as  to  enable  the 
executor  to  retain  his  debt  as  against  a  creditor 
of  higher  degree  than  himself  Notwithstanding 
the  act,  an  executor  who  is  only  a  simple  con- 
tract creditor  of  his  testator  cannot  retain  his 
debt  as  against  a  specialty  creditor.  If  an 
executor  dies  after  having  claimed  a  right  of  re- 
tainer, but  without  having  actually  exercised  it, 
leaving  another  executor  of  the  original  testator 
surviving,  the  executors  of  the  deceased  executor 
have  the  right  of  retainer  for  the  benefit  of  his 
estate.  Wihm  v.  Coxwell,  23  Ch.  D.  764  ;  52 
L.  J.,  Ch.  975. 

A  right  of  retainer  being  claimed  on  behalf  of 
the  estate  of  an  executor  who  was  a  simple  con- 
tract creditor  of  the  testator,  and  there  being  a 
specialty  creditor: — Held,  that  the  assets  must 
(after  payment  of  costs)  be  apportioned  on  the 
footing  of  giving  an  equal  dividend  to  all  the 
creditors  (specialty  and  simple  contract) ;  that 
the  dividend  must  be  paid  in  full  to  the  specialty 
creditor  ;  that  the  executor  must  then  retain  his 
debt  out  of  the  residue  ;  and  that  the  surplus  (if 
any)  must  be  divided  equally  among  the  simple 
contract  creditors.    lb. 

Out  of  Legacy.] — A  wife  whose  husband  was 
indebted  to  a  testator,  having  become  entitled 
under  his  will  to  a  legacy  in  reversion  not  limited 
to  her  separate  use,  joined  with  her  husband  in 
assigning  it  for  value,  by  deed  duly  executed  and 
acknowledged  by  her  under  20  &  21  Vict.  c.  57. 
On  the  reversion  falling  in,  the  executors  of  the 
testator  claimed  to  be  entitled  to  retain  the 
amount  of  the  debt  out  of  the  legacy : — Held, 
that  there  was  no  right  of  retainer,  and  that  the 
assignee  must  be  paid  in  full.  Batrh^loTj  In  re, 
Sloper  V.  Oliver,  16  L.  R.,  Eq.  481  ;  43  L.  J.,  Ch. 
301  ;  21  W.  R.  901. 

Executors  who  have  set  apart  and  appro- 
priated assets  to  meet  a  l^acy,  cannot  retain  or 
impound  any  part  of  the  appropriated  assets  to 
meet  a  debt  from  the  legatee  to  the  general  es- 
tate of  the  testator.  Ballard  v.  Marsden,  14  Ch. 
D.  374 ;  49  L.  J.,  Ch.  614 ;  42  L.  T.  763 ;  28  W.  R. 
^14. 

In  Bespeot  of  Debt  Proved  under  the  Decree 
and  then  Bequeathed  to  him.] — In  an  adminis- 
tration suit  an  executor  has  no  right  of  retainer 
in  respect  of  a  debt  proved  by  a  creditor  under 
the  decree,  and  subsequently  bequeathed  to  him 
by  the  creditor.  Jimes  v.  Emns,  2  Ch.  D.  420  ; 
45  L.  J.,  Ch.  751  ;  24  W.  B.  778. 

Out  of  Surplus  of  Mortgage  Debt]— A  mort- 
gagee of  a  policy  who,  after  the  mortgagor's 
death,  has  received  the  policy  moneys  and  paid 
his  mortgage  debt,  is  simply  a  trustee  of  the 
surplus  for  the  mortgagor's  estate,  and  cannot 
retafh  it  to  satisfy  a  simple  contract  debt  due  to 
himself  in  preference  to  the  claims  of  other 
creditors.  Talbot  v.  Frere,  9  Ch.  D.  568 ;  27 
W.  R.  148. 

The  fact  of  his  being  the  mortgagor's  executor 
gives  him  no  right  so  to  retain  the  surplus 
in  preference  to  creditors  of  a  higher  degree.  lb. 

Separate  Eitate  of  Married  Woman.]— The 
separate  estate  of  a  married  woman  in  earnings, 
under  the  Married  Women's  Property  Act,  1870, 


becomes  upon  her  death  equitable  assets  and  di- 
visible amongst  her  creditors  pari  passu,  so  that 
her  executor  has  no  right  to  retain  in  full  his 
own  debt  thereout.  Poole,  In  re,  Tliomjtson  v. 
Bennett,  6  Ch.  D.  739  ;  46  L.  J.,  Ch.  803  ;  37 
L.T.  119;  25  W.  R.  862. 

JLfter  Payment  into  Court] — In  an  action  by 
residuary  legatees  against  an  executor  to  ad- 
minister an  insolvent  estate,  after  the  usual  ad- 
ministration judgment  had  been  given,  an  order 
was  made  in  chambers,  on  the  application  of  the 
plaintiffs  and  in  the  presence  of  the  executor, 
pursuant  to  which  an  insurance  company  paid 
certain  policy  moneys  which  formed  part  of  the 
assets  of  the  testator  into  court  to  the  credit  of 
the  cause.  Upon  the  further  consideration  of 
the  action,  the  executor,  who  was  a  creditor  of 
the  testator,  claimed  to  retain  his  own  debt  out 
of  the  moneys  so  paid  in,  in  priority  to  the  costs 
of  the  action  and  the  debts  of  the  other  creditors : 
— Held,  that  the  payment  into  court  was  in  sub- 
stance a  payment  by  the  executor,  and  that  he 
was  entitled  to  a  right  of  retainer  out  of  the 
fund.  Richmmid  v.  Wiite,  12  Ch.  D.  361  ;  48 
L.  J.,  Ch.  798  ;  41  L.  T.  570  ;  27  W.  R.  878— C.  A. 

Not  a  Secured  Creditor.] — An  executor's  right 
to  retain  a  debt  due  to  himself  does  not  make 
him  a  secured  creditor  within  the  meaning  of 
the  Judicature  Act,  1875,  s.  10,  and  his  right  to 
retain  is  not  affected  by  that  section.  Lee  v. 
Nuttall,  12  Ch.  D.  61  ;  48  L.  J.,  Ch.  616  ;  41 
L.  T.  363  ;  27  W.  R.  805— C.  A. 

Costs  out  of  Fund.] — A  residuary  legatee  ob- 
jected to  the  account  rendered  by  the  executors, 
and  on  their  refusing  to  pay,  in  discharge  of  all 
her  claims,  a  sum  larger  than  the  amount  thereby 
shewn  to  be  due  to  her,  filed  a  bill  against  them 
for  administration.  In  the  suit  they  were  dis- 
allowed certain  items  of  disbursement,  and  in 
consequence  the  balance  found  due  from  them 
was  larger  than  the  amount  which  the  plaintiff 
had  offered  to  accept : — Held,  that  the  executors 
ought  not  to  be  ordered  to  pay  the  costs  of  the 
suit,  which  was  consequent  on  their  mistake,  but 
that  they  were  entitled  to  retain  their  costs  out 
of  the  fund  in  the  usual  way.  Smith  v.  Ci^enier. 
24  W.  R.  51. 

For  Coiti  incurred  in  Administration  Action.] 
—See  Knapman,  In  re,  18  Ch.  D.  300  ;  50  L.  J., 
Ch.  629  ;  45  L.  T.  102 

6.  Right  op  Set-ofp. 

By  Executors.] — ^An  executor,  sued  as  such  for 
a  debt  which  accrued  to  the  plaintiff  from  the 
testator  in  his  lifetime,  cannot  set  off  a  debt  for 
money  had  and  received  to  the  defendant's  use 
as  executor,  such  debts  not  being  mutual  within 
2  Geo.  2,  c.  22,  s.  13.  Mardall  v.  Thelhison,  (J 
El.  &  Bl.  976  ;  3  Jur.,  N.  S.  314— Ex.  Ch. 

Action  for  money  paid  and  money  due,  on  aii 
account  stated  with  a  testator.  A  plea  of  a  set- 
off for  money  had  and  received  to  the  defen- 
dant's use,  ajB  executor,  and  money  due  on  an 
account  stated  with  him  as  executor,  after  ver- 
dict for  the  defendant,  is  a  bad  plea,  and  it  can- 
not be  severed.    lb. 

F.  had  an  account  with  a  banking  firm,  with 
w^hich  bank  A.  also  had  an  account.  At  the  end 
of  1869  A.  died,  leaving  F.  her  executor  and  sole 
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residuaiy  legatee.  At  the  time  of  A.'s  death 
there  stood  to  her  account  in  the  bank  book 
600^.,  and  this  balance  was  at  once  transferred 
by  the  bank  to  the  credit  of  F.,  in  a  fresh  ac- 
coant  with  him  as  **  executor  of  the  late  Mrs. 
A."  Of  this  sum  F.  drew  out  about  200/.,  and 
paid  in  about  lOOZ.,  thus  leaving  500/.  standing 
to  his  credit.  He  overdrew  his  own  private  51c- 
count  to  the  extent  of  300/.  In  July,  1870,  the 
bank  stopped  payment  and  was  declared  bank- 
rupt ;  at  mat  time,  after  satisfying  the  legacies 
in  A/s  will,  there  would  have  been  a  surplus  of 
about  1,900/.  of  her  estate,  inclusive  of  the  500/. 
in  the  bank,  to  which  F.  was  entitled  as  re- 
siduary legatee.  B.,  as  trustee  of  the  bankrupt 
firm,  brought  an  action  against  F.  for  the  300(., 
the  amount  of  his  overdrawn  private  account : — 
Held,  that  F.  could  set  off  the  500/.  balance 
of  the  executorship  account,  to  which  he  was  en- 
titled as  residuary  legatee,  against  the  300/.,  the 
amount  of  his  overdrawn  private  account  due 
from  him  to  B.,  inasmuch  as  there  were  no 
equitable  interests  existing  at  that  time  of 
legatees  or  other  third  parties  that  could  affect 
the  500/.  standing  in  F.*8  name  as  executor  in 
the  books  of  the  bank.  Bailey  v.  Finrh,  7 
L.  R.,  Q.  B.  34  ;  41  L.  J.,  Q.  B.  83  j  25  L.  T.  871  ; 
20  W.  R.  294. 

To  an  action  against  an  executor,  on  an  ac- 
count stated  by  him  as  executor,  a  set-off  for 
debts  due  from  the  plaintiff  to  the  testator  in  his 
lifetime  may  be  pleaded.  BJ-ah-esley  v.  Small- 
wood,  8  Q.  B.  538 ;  15  L.  J.,  Q.  B.  185  ;  10  Jur.  470. 

To  an  action  against  an  executor  for  a  debt 
due  by  his  testator,  he  pleaded  a  set-off  for  the 
use  and  occupation  of  the  testator*s  house,  and 
for  money  lent  by  the  testator  ;  the  plaintiff  re- 
plied, on  equitable  grounds,  that  the  testator  be- 
queathed to  the  plaintiff  and  his  other  children 
certain  sums  of  money,  and  declared  by  his  will 
that  the  moneys  and  other  effects  then  already 
advanced  and  delivered  by  him  to  his  children 
were,  and  should  be  deemed,  advancements,  and 
that  they  should  not  be  required  to  account  for 
the  same.  Averment,  that  the  matters  of  set-off 
were  money  and  effects  then  already  advanced 
and  delivered  by  the  testator  to  the  plaintiff  : — 
Held,  that  the  replication  was  bad.  Gullher  v. 
aulU-cer,  1  H.  &  N.  174  ;  25  L.  J.,  Ex.  341  ;  2 
Jur.,  N.  S.  1051. 

By     Ezeeutor     against     Administrator.]  — 

Cross  demands,  existing  in  separate  rights,  are 
not,  in  equity  (except  under  special  circum- 
stances), allowed  to  be  set  off  one  against  the 
other  ;  and  therefore  an  executor  and  trustee  of 
a  legacy,  who  was  also  the  residuary  legatee,  and 
had  become  a  creditor  of  the  husband  and  ad- 
ministrator of  a  deceased  legatee,  was  not,  in 
the  absence  of  any  special  agreement,  allowed  to 
set  off  his  debt  agamst  the  legacy  to  which  the 
husband  (having  survived  his  wife,  the  legatee) 
was,  as  such  administrator,  entitled.  Freeman  v. 
Lomas,  9  Hare,  109 ;  20  L.  J.,  Ch.  564 ;  15  Jur.  648. 

By  Administrators.] — ^A  debt  due  to  the  ad- 
ministrator of  an  intestate  in  his  oytel  right  from 
one  of  the  next  of  kin  may  be  set  off  in  a  suit  by 
the  next  of  kin  for  administration  of  the  estate 
against  a  sum  due  from  the  administrator  in 
respect  of  the  next  of  kin's  share  of  the  in- 
testate's estate.  Taylor  v.  Taylor^  20  L.  R.,  Eq. 
155  ;  44  L.  J.,  Ch.  718. 

An  administrator  is  entitled  to  set  off  against 


the  share  of  one  of  the  next  of  kin  in  the  intes* 
tate's  estate,  the  whole  of  a  debt  of  which  part 
had  become  barred  by  the  Statute  of  Limita- 
tions. Cordwell,  In  w,  miHc  v.  Qyrdwell,  20 
L.  R.,  Eq,  644  ;  44  L.  J.,  Ch.  746  ;  23  W.  R.  826. 

Against  Executors.] — ^A.,  one  of  the  executors 
of  the  will  of  B.,  was  entitled  thereunder  to  a 
share  of  the  estate.  A.,  being  at  the  time  a 
debtor  to  B.  for  500/.,  was  adjudicated  bankrupt 
in  the  lifetime  of  B. : — Held,  that  the  debt  of 
500/.  could  not  be  retained  by  way  of  set  off 
against  the  share  payable  to  A.,  nor  any  dividend 
in  respect  thereof,  but  that  the  share  must  be 
paid  over  intact  to  A.'s  trustee  in  bankruptcy^ 
and  the  executors  must  put  in  their  proof  as 
ordinary  creditors.  Hodgson^  In  w,  Hodggon  v. 
Fox,  9  Ch.  D.  673 ;  48  L.  J.,  Ch.  62  ;  27  W.  R.  38. 
•  Where  a  stranger  received  rent  due  to  the 
testator  in  his  lifetime,  and  afterwards,  by  desire 
of  the  tenant  in  possession,  paid  a  demand  for 
ground-rent  due  at  the  same  time  for  the  same 
premises : — Held,  that  he  might  deduct  such 
payment  in  an  action  by  the  executor  for  the 
rent  received,  but  not  a  payment  of  ground-rents 
arising  after  the  death  of  the  testator.  Wilkin- 
son y.  Cawood,  3  Anst.  905. 

Against  Administrators.] — To  an  action  by- 
an  f^ministrator  de  bonis  non,  who  sues  in  his 
representative  character,  for  a  debt  due  after  the 
death  of  the  intestate,  and  in  the  lifetime  of  the 
first  administrator,  the  defendant  cannot  set  off 
a  debt  due  to  him  from  the  first  administrator* 
Allison  V.  Sfnith,  10  B.  &  S.  747. 

To  an  action  .by  an  administrator  for  the 
balance  of  the  intestate's  banking  account  at  the 
time  of  his  death,  the  defendants  In  their  state- 
ment of  defence  sought  to  avail  themselves, 
either  by  way  of  set-off  or  of  counter-claim,  of  a 
debt  due  to  them  from  the  intestate  as  one  of 
several  miners  of  a  promissory  note  for  1,000/. 
which  did  not  become  due  until  after  the  intes- 
tate's death.  Reply,  that  before  action,  an  order 
was  made  in  an  administration  suit  in  the  Chan- 
cery Division,  to  take  an  account  of  the  debts 
and  liabilities  affecting  the  personal  estate  of 
the  deceased,  of  which  the  defendants  before 
action  had  notice  ;  and  that,  under  23  &  24  Vict, 
c.  38,  s.  14,  equity  would  restrain  any  proceedings 
on  the  note  until  the  account  had  been  taken  : — 
Held,  that  the  claim  in  respect  of  the  promissory 
note  could  not  be  relied  on  as  a  set-off;  and 
that,  in  accordance  with  the  practice  in  equity^ 
the  defendants  must  under  the  circumstances  be 
restrained  from  setting  it  up  by  way  of  counter- 
claim, and  be  left  to  prove  lor  it  in  the  adminis- 
tration suit.  Xewell  v.  Aational ^Provincial 
Bank  of  England,  1  C.  P.  D.  496  ;  45  L.  J., 
C.  P.  285  ;  34  L.  T.  533  ;  24  W.  R.  458. 

A  creditor  of  an  intestate  purchasing  part  of 
the  intestate's  goods  from  his  administrator, 
cannot  set  off  the  amount  against  a  debt  due  to 
him  from  the  intestate  at  his  decease.  Lam- 
harde  v.  Older,  17  Beav.  642  ;  23  L.  J.,  Ch.  18  ; 
17  Jur.  1110. 

To  an  action  by  an  administrator,  who  sues  in 
his  representative  character  for  a  debt  due  after 
the  death  of  the  intestate,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  intestate  in 
his  lifetime.  Bees  v.  Watts  (in  error),  11  Ex. 
410  ;  25  L.  J.,  Ex.  30  ;  1  Jur.,  N.  S.  1023— Ex. 
Ch.  Affirming  Watts  v.  Bees,  2  C.  L.  R.  1278  ; 
23  L.  J.,  Ex.  238  J  11  Jur.  433, 
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To  an  action  for  money  received  to  the  use  of 
the  plaintiff  as  administrator,  and  on  an  account 
stated  with  him  as  administrator,  with  promises 
to  him  as  administrator,  the  defendant  cannot 
plead  a  set-off  for  money  due  from  the  intestate 
in  his  lifetime.  Schofield  v.  Corbettj  11  Q.  B. 
779,  n.  ;  6  N.  &  M.  527. 

7.  Residue. 

Bight  to.] — An  executor  cannot  take  the 
residue  of  a  testator^s  property  for  his  own 
benefit,  where  the  will  contains  a  specific  be- 
quest to  him  for  his  care  and  trouble.  WhitaJter 
V.  Tatham,  7  Bing.  628  ;  5  M.  &  P.  628. 

Gifts  of  residue  to  executors  in  trust,  with 
equal  legacies  to  the  executors  by  name,  do  not 
pass  a  b^eficial  interest  in  undisposed-of  residue, 
which  came  to  the  crown.  Chester  v.  Chester^ 
12  L.  R.,  Bq.  444  ;  19  W.  R.  946. 

A  son,  owing  his  mother  300/.,  ** towards  liqui- 
dating this**  bequeathed  to  her  some  chattels, 
and  also  **  for  paying  off  this  debt "  bequeathed 
to  her  "  all  and  everything  not  otherwise  men- 
tioned "  in  his  will,  and  appointed  his  mother 
executrix  : — Held,  that  she  was  not  made  bene- 
ficial residuary  legatee.  Wright  v.  Rerelly  27 
L.  T.  439. 

A  testatrix,  after  appointing  four  executors, 
made  over  to  them  by  ner  will  "  as  such  '*  all  her 
property  and  effects,  **  but  in  trust  always  for 
the  purposes  hereinafter  mentioned  ;*'  and  after 
dirocting  them  to  preserve  certain  houses  as  a 
family  house,  and  giving  certain  specific  be- 
quests, disposed  of  uie  residue  of  her  estate  as 
follows  :  *^  As  regards  the  remainder  of  my  r^eJ 
and  personal  property  of  what  kind  soever,  not 
already  disposed  of,  1  direct  that  my  executors 
shall  receive  and  collect  the  same  from  all  per- 
sons whatever,  and  in  such  manner  as  to  them 
may  seem  proper,  and  I  direct  that  they,  their 
heirs,  successors,  representatives,  or  descendants, 
may  apply  and  distribute  the  same,  all  circum- 
stances duly  considered,  in  such  manner  and  to 
such  parties  as  to  them  may  appear  just :  '* — 
Held,  that  there  was  no  absolute  gift  to  the 
executors  as  individuals.  The  residue  was  not 
severed  from  the  trust  with  which  the  testatrix 
had  clothed  all  her  property  in  the  hands  of  her 
executors,  but  although  a  trust  was  intended  to 
be  created,  it  failed  for  want  of  adequate  ex- 
pression of  it.  Yeap  Cheah  3>o  v.  Ong  Cheng 
Neo,  6  L.  R.,  P.  C.  381. 

The  11  Geo.  4  &  1  Will.  4,  c.  40,  did  not  in- 
troduce a  new  rule  for  the  construction  of  wills, 
where  thero  is  an  express  devise  of  residue. 
Williams  v.  Arkle,  7  L.  R.,  H.  L.  606  ;  45  L.  J., 
Ch.  590 ;  33  L.  T.  187  ;  24  W.  R.  215. 

A  testatof  by  his  will  appointed  G.  A.,  his 
executor  and  trustee ;  and,  in  the  event  of  his 
death  in  his  lifetime,  he  appointed  B.  A.  executor 
and  trustee.  After  giving  various  legacies,  in- 
cluding two  of  1,000/.  each  to  G.  A.  and  B.  A., 
he  left  the  whole  of  his  real  estate,  and  the 
residue  of  his  personal  estate,  *'  unto  G.  A.  for 
all  my  estate  and  interest  therein,  respectively, 
if  he  shall  be  alive  at  my  decease  ;  but  if  he 
shall  die  in  my  lifetime,  then  "  to  B.  A.  In  a 
suit  by  the  heiress-at-law,  and  sole  next  of  kin 
to  the  testator,  praying  that  the  executor,  G.  A., 
might  be  considered  as  a  trustee  for  her  of  the 
real  and  personal  estate : — Held,  that  the  gift 
being  an  express  devise  to  him  by  name,  and 
not  qu&  executor,  it  must  be  taken  to  be  for  him 


beneficially,  and  not  as  a  trustee,  and  that  11 
Geo.  4  &  1  Will.  4,  c.  40,  did  not  apply.    2  b. 

Testatrix  devised  real  estate  to  A.  and  B.  upon 
trust  for  sale.  She  bequeathed  to  them  aU  the 
moneys,  stocks,  funds,  shares,  and  securities 
which  should  belong  to  her  at  her  death,  upon 
trust  to  convert  such  part  as  should  not  consist 
of  money,  and  out  of  the  proceeds  of  such  con- 
version, and  of  her  moneys,  to  pay  her  funeral  and 
testamentaiT  expenses  and  debts,  and  certain 
legacies.  She  gave  the  residue  of  the  moneys 
produced  by  the  sale  of  her  real  estate,  and  of 
the  moneys  produced  by  such  conversion  as- 
aforesaid,  and  of  her  other  moneys,  after  pay- 
ment of  such  exijenses,  debts,  and  legacies,  unto 
and  equally  between  A.  and  B.  for  their  own  use 
and  benefit  absolutely.  She  appointed  A.  and 
B.  executors  and  trustees  of  her  will.  By  a 
codicil,  after  reciting  the  residuary  gift  to  A. 
and  B.,  she  revoked  it,  and  instead  thereof  gave 
to  each  of  them  out  of  the  residue  of  the  trust 
moneys  mentioned  in  her  will  a  legacy  of  500/. 
for  his  trouble  in  acting  as  an  executor  and 
trustee  of  her  will.  The  testatrix  died.  Her 
executors  sold  and  converted  the  property  given 
by  the  will,  and  paid  the  debts  and  legacies. 
After  doing  so,  they  had  considerable  balances 
in  respect  of  the  proceeds  of  both  kinds  of  pro- 
perty, and  also  a  sum  arising  from  the  sale  of 
certain  furniture  which  was  not  mentioned  in 
the  will.  The  testatrix  had  no  heir-at-law  or 
next  of  kin.  The  question  was,  whether  the 
executors  or  the  crown  were  entitled  to  these 
undispoeed-of  residues.  The  crown  counsel  ad- 
mitted that  he  could  not  claim  the  residue  of  the 
proceeds  of  sale  of  the  real  estate  : — Held,  that 
there  was  expressed  on  the  face  of  the  will  and 
codicil  an  intention  on  the  part  of  the  testatrix 
to  confer  a  benefit  on  her  executors  and  trustees 
to  the  extent  of  500/.,  and  no  more,  and,  con- 
sequently, the  crown  was  entitled  to  the  residue 
of  the  money  of  the  testatrix,  and  the  proceeds 
of  the  conversion  she  had  directed,  and  also  to 
the  residue  of  the  proceeds  of  the  sale  of  the 
furniture.  HudAQn't  Trusts,  In  re,  52  L.  J.,  Ch, 
789  ;  48  L.  T.  562  ;  31  W.  R.  778. 

A  testator  bequeathed  to  his  executors  the 
sum  of  300/.  charged  upon  certain  premises,  and 
also  a  policy  of  insurance,  and  after  giving  cer- 
tain specific  legacies  to  one  of  his  brothers  and 
one  of  his  sisters,  he  bequeathed  all  the  rest  and 
residue  of  his  estate  to  his  executors  upon  trust 
to  sell  and  convert  into  money  all  his  said  estate 
and  property,  "save  that  thereinbefore  specifi- 
cally devised,"  and  to  pay  thereout  his  debts 
and  some  pecuniary  legacies.  He  bequeathed 
the  rest,  residue,  and  remainder  of  his  estate  and 
property,  "save  that  thereinbefore  specifically 
devised,"  after  payment  of  his  debts  and  legacies, 
upon  trust  for  such  of  his  brothers  and  sisters 
as  should  survive  him ;  and  he  bequeathed  to  each 
of  his  executors  (by  name)  50/.  for  his  trouble  : 
— Held,  that  the  executors  were  beneficially 
entitled  to  the  legacy  of  300/.  and  the  policy  of 
insurance.     Carnth  v.  Parher,  11  L.  R.,  Ir.  18. 

A  testator  devised  "all  my  estate,  both  real 
and  personal,  to  E.  E.,  his  executors,  adminis- 
trators and  assigns,  to  and  for  the  several  uses, 
intents  and  purposes  following,  that  is  to  say ;" 
and  after  speciMng  the  objects  of  his  bounty, 
appointed  "  B.  E.  executor  of  this  my  last  will 
and  testament."  The  trusts  of  the  will  did  not 
exhaust  the  estate ;— Held,  that  K.  E.  did  not 
become  entitled  for  his  own  benefit,  to  the  per- 
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sonal  estate  undisposed  of,  but  was  a  trustee  for 
the  widow  and  next  of  kin  of  the  testator, 
according  to  the  Statute  of  Distributions.  Ell- 
cock  Y.  Maj}p^  3  H.  L.  Cas.  492. 

The  rule  in  such  a  case  is,  that  where  there  ap- 
pears a  plain  indication  or  strong  presumption 
that  the  testator,  by  naming  an  executor,  meant 
only  to  give  the  office  of  executor,  and  not  his 
beneficial  interest,  the  person  named  shall  be  con- 
sidered a  trustee  for  the  next  of  kin  of  the  un- 
disposed surplus,    lb. 

Where  personal  property  is  given  to  executors 
upon  trust,  they  are  excluded  from  claiming  for 
their  own  benefit,  and  if  the  trust  fails  and  there 
are  no  next  of  kin,  the  executor  is  trustee  for  the 
crown.    Pomdl  v.  Mern'tt,  1  Sm.  &  G.  381. 

DUtribution  of.] — The  administrator  is  not 
bound  by  the  administration  bond  to  distribute 
the  residue  amongst  the  next  of  kin  before  there 
is  a  decree  of  the  ecclesiastical  court  to  pay  over 
the  residue.  Cantrrhi ry  (yl rch  bisJwjt)  v.  Robert- 
son,  1  0.  &  M.  691 ;  3  l>r.  390. 


As  againit  the  Crown.] — A  testatiix,  by 


her  will  dated  in  1878,  after  directingher  just  debts 
and  funeral  expenses  to  be  paid  by  her  executors, 
appointed  her  friend  and  medical  adviser,  R.,  and 
her  friend,  C,  solicitor,  her  executors,  and  gave 
a  number  of  legacies,  including  one  of  1,000/.,  to 
B.,  and  another  of  100/.  to  C,  and  revoked  all 
other  wills  made  by  her.  Testatrix  died  in  1878, 
without  any  next  of  kin,  possessed  of  large  per- 
sonal estate  : — Held,  that  the  exccutoi-s  B.  and  C. 
were  absolutely  entitled  as  against  the  crown  to 
the  personal  estate  for  their  own  benefit .  Kn  owletty 
Jn,  re,  Roose  v.  Chalk,  49  L.  J.,  Ch.  625  ;  43  L.  T. 
152  ;  28  W.  R.  975. 

Bight  of  Person  having  an  Interest  in.] — A 
person  having  a  charge  for  life  on  residue,  has,  to 
the  extent  of  that  charge,  the  rights  of  a  residuary 
legatee,  and  is  entitled  to  have  the  residue  ascer- 
tained and  secured  within,  if  possible,  one  year 
after  the  death  of  the  testator.  It  is  the  duty  of 
the  executor  to  do  all  in  his  power  to  effect  that 
object.  Wi^lUuxick  v.  Lord,  6  H.  L.  Cas.  217  ; 
26  L.  J.,  Ch.  825  ;  3  Jnr.,  N.  S.  699.  ^ 


8.  Legacies. 
a.  Sight  of  Executor  to. 

legaoy— Neoessity  of  Proving.]— If  a  legacy 
is  given  to  a  man,  who  is  appointed  executor,  he 
must  prove  the  will  in  order  to  entitle  himself 
to  the  legacy,  though  not  made  a  condition  by 
the  will  ;  but  he  may  prove  at  any  time.  Reed 
v.  Devaynes,  2  Cox,  285  ;  3  Bro.  C.  C.  95. 

A  testatrix  gave  a  legacy  of  100/.,  payable  at 
the  death  of  a  tenant  for  life  of  her  residuary 
estate,  to  one  of  the  executors  of  her  will,  who 
never  proved  or  acted : — Held,  that  the  circum- 
stance of  payment  being  deferred  rebutted  the 
presumption  that  the  legacy  was  given  to  him  in 
the  character  of  executor.  Reeve,  In  re,  4  Ch. 
D.  841  ;  46  L.  J.,  Ch.  412  ;  36  L.  T.  906  :  25 
W.  B.  628. 

When  Conditional.]— A  testator  appointed  his 
friend  A.  an  executor  of  his  will,  and  gave  him 
1,000/.  as  a  remembrance  : — Held,  that  the  legacy 
was  not  conditional  on  acceptance  of  the  office  of 


executor.    Bubb  v.  YelterUm,  13  L.  R.,  Bq.  131; 
20  W.  R.  164. 

A  testator  appointed  A.  and  B.  his  executors, 
and  in  a  sul^equent  part  of  his  will,  with 
another  legacy,  gave  to  each  of  them  100/.,  and 
also,  in  certain  events,  a  share  of  his  residuary 
estate,  and  appointed  B.,  on  a  certain  contin- 
gency happening,  guardian  of  his  daughter.  B. 
renounced  probate,  but  was  willing  to  act  as 
guardian,  if  the  contingency  happened : — Held, 
that  the  legacy  was  not  annexed  to  the  office  of 
executor,  and  that  B.  was  entitled  to  the  legacy. 
Brand  v.  ChaddoeJt,  24  L.  T.  347  ;  19  W.  R.  378. 

b.  Interest  on. 

Payable  after  one  Tear  from  Death  of  Testator.] 
— It  is  a  general  rule  for  convenience,  to  consider 
the  personal  estate  to  have  been  reduced  into 
possession  in  a  year  from  the  death  of  the 
testator,  and  therefoi*e  interest  is  given  upon 
legacies  from  that  period,  unless  some  other  is 
fixed  by  the  will,  though  actual  payment  within 
that  time  may  in  many  instances  be  impractic- 
able. Wood  V.  Pentnjre,  13  Ves.  333;  S.  I\, 
Rourke  v.  Riekettt,  10  Ves.  333. 

Interest  on  legacies  is  given  for  delay  of  pay- 
ment, and,  conse<iuently,  until  the  day  of  pay- 
ment arrives,  no  interest  is,  in  general,  demand- 
able.  t>imoran  v.  Xt'edham,  9  Beav.  164  ;  15 
L.  J.,  Ch.  193;  10  Jur.  150. 

The  rule  that  general  legacies  bear  interest 
only  from  the  end  of  a  year  from  the  death  of 
the  testator,  applies  to  similar  legacies  under  a 
feme  covert's  will  made  in  exercise  of  a  power 
of  appointment.  Tatliam  v.  Dmmmond,  2  li. 
&  M.  262. 

A  testator  made  a  settlement  on  his  daughter, 
who  was  adult,  and  gave  her  a  legacy  by  his  will : 
— Held,  that  the  legacy  did  not  bear  interest  from 
the  death  of  the  testator,  but  only  from  the  end 
of  the  first  year  after  that  event,  ^yall  v.  Wall, 
15  Sim.  513  ;  16  L.  J.,  Ch.  305  ;  11  Jur.  403. 

Bate  of.] — An  executor  and  trustee  having  for 
several  years  retained  in  his  hands  uninvested 
funds  which  he  ought  to  have  invested,  is  not 
chargeable  with  interest  at  five  per  cent.,  or  upon 
the  principle  of  annual  rests,  but  with  simple 
interest  only  at  four  per  cent.,  there  being  no 
circumstances  to  lead  to  the  conclusion  that  he 
has  made  any  profit  by  his  misconduct.  Alt,* 
Gen.  V.  Alford,  4  De  G.,  Mac.  &  G.  843  ;  1  Jur., 
N.  S.  361. 

The  court  will  only  charge  an  executor  or  a 
trustee  with  the  interest  which  he  has  itx»ived, 
or  which  he  ought  to  have  received,  or  which  it 
is  fairly  to  be  presumed  that  he  did  receive,  and 
misconduct  on  the  part  of  an  executor  or  a 
trustee  will  not,  generally  speaking,  warrant 
such  a  presumption.    lb. 

Bonft  fide  Mistake  of  Exeontor.] — Where  an 
executor  has  paid  away  part  of  the  estate  under 
a  bona  fide  mistake  as  to  the  legal  rights  of  the 
parties,  the  court  will  not  charge  him  with  in- 
terest u])on  the  amount  ordered  to  be  replaced. 
Saltmarsh  v.  Barrett,  31  L.  J.,  Ch.  783  ;  8  Jur., 
N.  S.  737  ;  5  L.  T.  87  ;  10  W.  R,  640. 

Legaey  to  Infimt.]— A  legacy  to  a  child  carries 
interest,  on  the  ground  of  the  presumed  intention 
of  the  parent  to  fulfil  his  moral  dnty  of  pro\'id- 
ing  for  the  maintenance  of  his  child  ;  but  if  he 
has  discharged  that  duty  by  providing  for  the 
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maintenance  of  the  child  out  of  another  fund, ' 
the  legacy  does  not  necessarily  carry  interest. 
JRifUsr,  Ivircy  9  Hare,  649, 

How  Calenlated.] — ^The  allowance  of  interest 
upon  a  legacy  charged  upon  real  estate,  and  due 
upwards  of  six  years,  is  to  be  calculated  from 
the  filing  of  the  bill  in  equity  and  not  from  the 
date  of  the  decree,  though  the  bill  is  not  filed  by 
the  legatee.  ChnpjH'U  v.  /?<•<?«,  1  De  G.,  M.  &  G. 
393;  16  Jut.  417. 

Statute  of  lixnitationfl.] — A.,  who  died  in 
1823,  directed  the  trustees  of  his  will  to  raise  a 
legacy  by  sale  of  his  real  estates : — ^Held,  that 
the  legatee  was  not  barred  by  the  3  &  4  Will.  4, 
c.  27,  s.  42,  from  claiming  interest  on  the  legacy 
from  the  end  of  the  first  year  after  the  testator's 
death.  Gtmgh  v.  Bult,  16  Sim.  323  ;  17  L.  J., 
Ch.  486;  12  Jur.  859. 

A  testator,  after  bequeathing  an  annuity, 
charged  the  same  upon  his  real  estates,  and  then 
devised  his  real  estates,  subject  to,  and  charged 
with,  the  payment  of  the  annuity,  to  his  grand- 
son in  fee : — Held,  that  the  grandson  was  not 
a  trustee  for  the  annuitant,  within  3  &  4  Will.  4, 

c.  27,  8.  25,  so  as  to  entitle  the  latter  to  recover 
more  than  six  years'  arrears  of  the  annuity. 
iVaiwh  V.  Grovtr,  5  Hare,  39  ;  10  Jur.  280. 

0.  Executor's  Assent. 

What  eonititutes.] — H.  devised  a  term  to  his 
nephew  for  life,  witn  remainder  over,  with  a 
leasing  power  for  twenty-one  years,  and  made 
him  and  two  others  executors  ;  the  nephew  en- 
tered, and  was  possessed,  and  alone  demised  the 
premises  for  forty-two  years,  reserving  rent  to 
himself,  his  executors,  &c. : — Held,  that  neither 
his  entry  on  the  land,  nor  his  sole  lease  reserving 
rent  to  himself  and  his  executors,  which  was 
alike  inconsistent  with  his  interest  as  tenant  for 
life  and  his  duty  as  executor,  should  be  deemed 
an  assent  to  the  legacy ;  and  that  the  lease  should 
therefore  take  effect  for  the  whole  forty-two  years, 
out  of  the  lessor's  legal  interest  as  executor.    Doe 

d.  HayeM  v.  Stnrges^  7  Taunt.  217 ;  2  Marsh.  505. 
Where  an  executrix  has  a  life  estate  in  a 

chattel  under  a  bequest,  her  taking  possession  of 
the  chattel  is  no  assent  to  a  furtner  bequest 
thereof  in  remainder.  Richards  v.  Broivjir,  3 
Bing.  N.  C.  493  ;  4  Scott,  262  ;  3  Hodges,  27. 

EfTeot  of.] — Whenever  an  executor  assents  to 
a  bequest  in  his  testator's  will,  there  is  an  end  of 
his  interest  in  the  thing  bequeathed,  and  he  can- 
not afterwards  dissent.  And  it  is  equally  true 
that  the  executor's  assent  to  the  first  devise  is  an 
assent  to  the  remainder  over.  Foley  v.  Burtiell^ 
4  Bro.  P.  C.  34. 

An  assent  to  a  legacy,  given  by  an  executor 
who  dies  without  proving  the  will,  becomes  opera- 
tive, on  administration  being  afterwards  taken 
out,  with  the  will  annexed.  Johnson  v.  Warwich., 
17  C.  P.  616  ;  25  L.  J.,  0.  P.  102. 

Eyidenee  aa  to.] — A.  devised  the  residue  of  a 
term  determinable  on  lives  to  B.  After  the 
decease  of  the  testator  the  administrator  with  the 
will  annexed  paid  the  rent  reserved  for  six  years, 
and  charged  it  to  B. : — Held,  that  this  was  suffi- 
cient evidence  of  his  assent  to  the  1>equest  to 
enable  B.  to  maintain  ejectment.  Dot  d.  Mnh- 
herly  v.  Mabberly,  6  C.  &  P.  126. 

A.  bequeathed  to  his  two  sous  his  two  carriage 


manufactories,  with  all  fixtures.  Implements,  tools, 
stock,  job-carriages,  harness,  and  eveiything  ap- 
pertaining to  his  trade  in  the  manufactories.  At 
the  time  of  his  death,  a  carriage  was  in  one  of  the 
manufactories,  unfinished,  which  was  being  built 
to  the  order  of  a  purchaser.  A  question  ai'ose  be- 
tween the  executors  and  the  sons,  whether  this 
carriage  fell  within  the  bequest ;  and  the  execu- 
tors paid  the  legacy  duty  on  the  whole,  but  an- 
nexed the  following  memorandum  to  the  legacy 
receipt : — "  A  disagreement  arising  between  the 
sons  and  the  executors,  as  to  whether  the  whole 
of  this  item  belongs  to  the  sons,  or  part  to  the  re- 
sidue, the  executors  desire  to  pay  the  duty  on  the 
whole,  leaving  it  for  them  to  settle  with  the  lega- 
tees the  proportion  of  duty  when  the  matter  in 
dispute  snail  be  determined."  The  sons  retained 
possession  of  and  finished  the  carriage,  delivered 
it  to  the  purchaser,  and  receiTcd^he  price.  In  an 
action  by  the  executors  against  them  for  money 
had  and  received,  commenced  two  years  after- 
wards : — Held,  that  there  was  no  evidence  to  go 
to  the  jury  of  assent  by  the  executors  to  the  legacy 
of  the  carriage  to  the  sons.  Elliotb  v.  Elliott,  9 
M.  &  W.  23. 

F.,  the  elder,  bequeathed  leasehold  premises  to 
F.,  the  younger,  in  trust  to  sell  the  same,  and  out 
of  the  proceeds  to  retain  for  his  own  use  1502.  to 
reimburse  himself  funeral  expenses,  and  to  divide 
the  surplus,  if  any,  amongst  the  testator's  children 
and  grandchild.  F.  did  not  take  out  probate  of 
his  Other's  will,  but  entered  into  possession  of 
the  premises  and  retained  them  till  his  death, 
having  by  his  will  bequeathed  them  to  his  exe-^ 
cutors,  who  demised  them  to  the  defendant.  The 
plaintiff  having  taken  out  administration  with 
the  will  annexed  of  F.,  the  elder,  and  brought 
ejectment  to  recover  the  premises  : — Held,  that 
he  was  not  entitled  to  recover,  as  the  act  of  be- 
queathing the  premises  by  F.,  the  younger,  was 
evidence  of  the  latter  having  elected  to  take  the 
premises  as  legatee.  Fenton  v.  Clegg,  9  Ex.  680  ; 
2  C.  L.  R.  1014  ;  23  L.  J.,  Ex.  197. 

Leasehold  property  was  bequeathed  to  three 
peisons,  who  were  also  appointed  executors  of 
the  will,  upon  certain  trusts.  One  only  of  the 
executors  proved  the  will.  Six  years  afterwards 
he  conveyed  the  whole  property,  professing  to  do 
so  as  executor : — Held,  that  lapse  of  time  from 
the  probate  of  the  will  was  no  evidence  of  an 
assent  to  the  legacy,  and  that,  therefore,  the 
whole  property  passed.  Hawkins  v.  Williajns, 
10  W.  R.  692. 

The  doctrine  that  slight  evidence  of  the  assent 
of  executors  to  a  bequest  is  sufficient,  or  that 
it  may  be  implied,  only  applies  in  ordinary  cases, 
where  the  assent  would  be  rightful,  and  not 
where  it  must  be  implied  against  their  own  acts. 
Tuditr  V.  Ovest,  27  L.  J.,  Ex.  395. 

Where  a  ]i)equest  to  the  defendant  was  by  a  hus- 
band, of  leasehold  property  devised  to  his  de- 
ceased wife  for  her  separate  use,  and  which  she 
had  bequeathed  to  the  plaintiff,  and  the  husband's 
executors  joined  with  the  devisee  of  the  wife  in 
suing : — Held,  that  even  supposing  that  the  hus- 
band's assent  was  necessary  to  the  validity  of  the 
wife's  will,  the  assent  of  the  executors  to  the  be- 
quest by  him  to  the  defendant  required  to  be 
proved  by  express  evidence,  and  was  not  to  be 
presumed  or  implied  in  opposition  to  their  own 
act  in  suing,    i  o, 

Qaestion  of  Pact  for  Jury.] — ^Where  A.,  the 
legatee  of  a  term,  entered  and  occupied  for  a 
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short  time,  and  then  quitted  the  possession,  it  is 
a  question  for  the  jury  whether  the  executors 
have  or  have  not  assented  to  the  bequest ;  and  if 
a  party  contracts  with  A.  for  an  underlease,  it 
may  be  left  to  the  jury  to  say  whether  the  con- 
tract was  made  ^ith  A.  in  his  own  right,  or  as 
agent  to  the  executors.  Richardnon  v.  Giffordy 
3N.  &M^325. 

The  assent  of  an  executor  to  a  bequest  is  not  a 
matter  of  law,  but  a  question  of  fact  for  the  jury. 
Mmou  v.  Fanu^ll,  12  M.  &  W.  674  ;  1  D.  &  L. 
576  ;  13  L.  J.,  Ex.  142. 

9.  AuTHOBiziNO  Agents. 

To  Aeeept  Bill  of  Exchange.] — Semble,  that  a 
letter  of  attorney  given  by  an  executor  to  A., 
enabling  him  to  transact  the  afEairs  of  the  testa- 
tor in  the  name  of  the  executor,  as  executor,  and 
to  pay,  discharge,  and  satisfy  all  debts  due  from 
the  testator,  conveys  a  sufficient  authority  to  A. 
to  accept  a  bill  of  exchange  in  the  name  of  the 
executor,  drawn  by  a  creditor  for  the  amount  of 
a  debt  due  firom  the  testator,  so  as  to  make  the 
executor  personally  liable.  Howard  v.  BailliCj 
2  H.  Bl.  618.  And  see  Attoood  v.  Munnings,  7 
B.  &  C.  278  ;  1  M.  &  R.  66. 

But  if  the  executor  admits  that  a  bill,  which 
has  been  accepted  by  a  third  person  with  the 
knowledge  of  tne  executor,  is  for  a  just  debt,  and 
that  it  ought  to  be  paid,  it  affords  sufficient  evi- 
dence of  an  authority  given  by  him  to  such  person 
to  accept  that  particular  bill,  without  resorting 
to  the  letter  of  attorney.    lb. 

But  it  was  afterwards  held,  that  a  power  of 
attorney  given  by  an  executrix  to  act  for  her  as 
executrix,  did  not  authorize  the  accepting  of  bills 
so  as  to  charge  her  in  her  own  right,  though  for 
debts  due  from  her  testator.  Gardrusr  v.  Baillie^ 
6  T.  R.  591. 

Bankers— BeiponiibUity  of.] — Bankers,  the 
agents  of  executors,  and  authorized  by  them  to 
receive  certain  assets,  remitting  the  amount  to 
the  executors  in  the  course  of  their  duty  as  agents, 
and  the  assets  when  received  being  afterwards 
applied  in  payment  of  the  amount  of  such  remit- 
tances, are  not  responsible  in  respect  of  a  mis- 
application by  the  executors,  they  not  being  privy 
to  any  intention  of  such  misapplication.  Kcene 
V.  Rohartt,  4  Madd.  332. 

Liability  of  Agent.] — If  a  person,  employed  by 
the  administrator  of  a  deceased  debtor  to  wind 
up  the  concerns  of  the  deceased's  business,  gcives 
an  undertaking  to  a  creditor  of  the  deceased  to 
furnish  money  to  meet  an  acceptance  which  such 
creditor  has  given  in  furtherance  of  an  accom- 
modation arrangement  for  delaying  payment  in 
the  hope  that  funds  may  be  forthcoming,  he  is 
liable  on  such  undertaking,  though  he  was  merely 
a  clerk,  and  bad  no  interest  in  the  goods  sold  by 
the  creditor,  and  had  not  received  any  funds 
which  he  could  apply  to  the  discharge  of  the  debt. 
Maud  v.  Waterhouse,  2  C.  &  P.  579. 

III.    LIABILITIES. 
{See  also  II.,  ante.) 

1.  Funeral  Expekses. 

Are  generally  Liable  for.] — ^An  executor,  who 
has  assets  sufficient  for  that  purpose,  is  liable, 
upon  an  implied  promise,  to  pay  for  a  funeral 


suitable  to  the  degree  of  the  testator,  furnished 
I  by  the  directions  of  a  third  person.  Rodgert  v. 
I  Price,  3  y.  &  J.  28. 

I     If  executors  neglect  to  give  orders  for  the 

funeral  of  the  testator,  and  have  sufficient  assets 

for  that  purpose,  they  are  liable  upon  an  implied 

promise  to  the  person  who  furnishes  the  funeral 

I  in  a  manner  suitable  to  the  testator's  degree  and 

i  circumstances.   Tugicell  v.  Hdymun,  3  Camp.  298. 


If  Seasonable.] — The  estate  of  a  deceased 


person  is  always  liable  for  the  reasonable  expenses 
of  his  funeral,  and  can  in  no  event  be  liable 
beyond  them.  Green  v.  Salman,  3  N.  &  P.  388  ; 
1  W.,  W.  &  H.  460  ;  8  A.  &  E.  348  ;  2  Jur.  567. 

As  against  creditors,  an  executor  can  only  be 
allowed,  for  funeral  expenses,  what  is  absolutely 
necessary,  regard  being  had  to  the  degree  and 
condition  of  the  deceased.  Hancock  v.  Podmore, 
1  B.  &  Ad.  260. 

An  executor,  who  gives  no  orders  for  the  funeral 
of  his  testator,  is  liable  only  to  the  extent  of  the 
expenses  of  a  funeral  suitable  to  the  rank  and 
circumstances  of  the  testator.  And  it  seems 
that  he  is  not  liable  at  all  where  the  funeral  is 
ordered  by  another  person,  to  whom  the  imder- 
taker  gives  credit.  2?nV?^  v.  Wilson^  3  N.  &  M. 
512. 

A  plea  by  an  executor,  of  money  paid  for  ex- 
penses attending  his  testator's  funeral,  and  for 
proving  the  will,  amounting  to  702.,  and  no  assets, 
except,  &c.,  which  were  not  sufficient  to  pay  and 
satisfy  the  expenses,  is  bad,  as  against  the  crown, 
on  a  writ  of  diem  clausit  extremum  against  the 
estate  of  the  deceased  crown  debtor,  on  general 
demurrer,  such  a  plea  not  being  perfect  either  as 
a  plea  of  retainer,  or  of  plene  administravit,  or 
fairly  issuable  in  the  pleaded  form,  and  wanting 
necessary  averments,  as  that  the  assets  had  been 
retained  on  account  of  the  funeral  expenses,  or 
tha^  the  sum  laid  out  was  reasonable.  Hex  v. 
Wade,  6  Price,  621. 

The  expenses  which  executors  will  be  justified 
in  incurring  about  the  funeral  of  the  deceased, 
when  his  estate  turns  out  insolvent,  must  be 
reasonable,  according  to  the  circumstances  of 
each  particular  case,  with  reference  to  the  tes- 
tator's condition  in  life.  Edvoards  v.  Edwards, 
4  Tjrr.  438  ;  2  C.  &  M.  612. 


What  ii  Beaionable.] — The  usual  allow- 


ance for  funeral  expenses  to  be  paid  from  an 
insolvent  estate  is  201.  Yardley  v.  Arnold, 
Car.  &  M.  434. 

Where  the  deceased  was  a  small  tradesman, 
the  sum  of  10/.  is  a  reasonable  allowance  to  the 
executrix  for  funeral  expenses,  as  against  a 
creditor.  Reeves  v.  Ward,  2  Scott,  390  ;  2  Bing. 
N.  C.  235  ;  1  Hodges,  300. 

The  sum  of  79?.  is  too  much  where  the  de- 
ceased was  a  captain  in  the  army  on  half-pay. 
Hancoch  v.*  Podmore,  supra. 

Special  Agreement  as  to.] — Where  an  admin- 
istrator received  a  sum  of  money,  which  it  was 
agreed  by  the  parties  entitled  to  it  should  be 
applied  in  the  reimbursement  of  the  plaintiff, 
who  had  laid  out  money  for  funeral  expenses, 
and  promised  so  to  apply  it : — Held,  that  he 
was  entitled  to  recover  it  in  an  action  for  money 
had  and  received.  Meert  v.  Moessard,  1  M.  &  P.  8. 

Batiflcation  of    Charges    by  Ezeentor.] — If 

an  executor   ratifies  orders  given  by  another 
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person  for  an  extraTagant  funeral,  he  may  be 
sued  by  the  undertaker  individually,  and  not  as 
executor,  for  the  whole  expense.  Br  ice  y,  WiUanj 
8  A.  &  £.  849. 

A  testator's  widow  ordered  an  extravagant 
funeral  without  the  knowledge  of  the  executor, 
who,  however,  was  present  at  the  funeral,  and 
did  not  object  to  it  as  extravagant.  The  under- 
taker, in  his  bill,  charged  the  widow,  but  subse- 
quently applied  for  payment  to  the  executor, 
who  promised  to  pay.  An  action  was  brought 
against  the  executor  in  his  own  right,  in  which 
he  suffered  judgment  by  default : — Held,  that 
under  these  special  circumstances,  the  executor 
was  liable  for  the  whole  amount  of  the  reasonable 
charges  for  the  funeral  as  ordered  by  the  widow. 
lb. 

The  assent  of  a  party,  before  taking  out  ad- 
ministration, to  the  correctness  of  the  funeral 
expenses  ordered  by  another,  is  binding  on  such 
first-mentioned  party  when  he  subsequently  takes 
out  administration.  Lu^yv,  Walrond,  5  Scott, 
46  ;  3  Bing.  N.  C.  841  ;  3  Hodges,  215. 

The  defendant's  mother  died,  and,  in  his 
absence,  his  uncle  ordered  an  expensive  funeral. 
In  a  letter  written  after  the  funeral,  the  defen- 
dant expressed  his  acknowledgments  to  his  uncle 
for  all  that  he  had  done,  "  which  were  certainly 
the  best,  and  all  that  could  be  done."  A  year 
after,  the  defendant  took  out  administration, 
and  was  sued  by  the  undertaker  for  the  expenses 
of  the  funeral : — Held,  that,  after  taking  out 
letters  of  administration,  the  defendant  was 
liable,  in  the  capacity  of  administrator,  for  these 
expenses ;  and  that,  although  he  ratified  the 
order  long  before  he  became  administrator,  he 
was  bound  by  it,  on  the  same  principle  that  a 
creditor  is  bound  after  administration  by  an 
assent  given  before,  to  a  particular  disposition  of 
the  intestate's  effects.    lb. 

Third  Person  Promising  to  Pay.]— The  widow 
of  a  publican  employed  an  undertaker  to  con- 
duct the  funeral  of  the  deceased,  and  deposited 
with  him  the  beer  and  spirit  licences  of  the 
house,  as  a  security  for  the  payment  of  his  bill. 
A.,  one  of  the  firm  of  the  distillers  who  supplied 
the  house  with  spirits,  by  arrangement  with  the 
widow,  took  out  administration ;  B.,  the  other 
partner  in  the  firm,  promised  the  undertaker  that, 
if  he  would  give  up  the  licences  to  him,  he  would 
pay  his  bill  for  the  funeral  .-—Held,  that  the 
undertaker,  having  given  up  the  licences  to  B., 
might  recover  his  bUl  against  B.,  although  the 
widow  was  his  original  employer,  and  although 
he  had  made  out  his  account,  charging  the  f^- 
ministrator  as  his  debtor.  Walker  v.  Taylor. 
6  C.  &  P.  752. 

IConming  not  a  Foneral  Expense.] — A  demand 
for  mourning  furnished  to  the  widow  and  family 
of  a  deceas^  person  is  not  a  funeral  expense, 
and  cannot  be  claimed  against  his  estate  by  the 
executor,  if  he  gives  the  order.  Johnson  v. 
Baker,  2  C.  &  P.  207. 


2.  Debts. 

a.   Aocrued  before  Death. 

Promise  by  Ezeontor — Without  Consideration.  ] 

— A  promise  by  an  administrator  to  pay  the 
debts  of  the  intestate  is  nudum  pactum,  if  there 
are  no  assets.    Pearson  v.  Heyiry,  5  T.  R.  6. 


A  parol  promise  to  pay  a  debt  is  sufficient  to 
ground  a  judgment  against  the  assets  of  the  testa- 
tor ;  but  where  by  such  promise  it  is  attempted  to 
charge  the  executor  personally,  it  must  be  shewn 
to  be  in  writing,  othen^ase  it  is  void.  Renn  v. 
Hughes,  4  Bro.  P.  C.  27  ;  7  T.  R.  350,  n. 

And  even  under  a  written  agreement,  he  is  not 
personally  liable,  unle^  a  sufficient  consideration 
is  shewn.    lb. 

Mortgagees  having  offered  to  give  the  exe- 
cutor of  the  mortgagor  time  for  payment  of  the 
mortgage-money,  provided  l,500f. should  be  made 
up  on  a  day  fixed,  the  executor,  on  the  18th  of 
December,  wrote  them  a  letter  stating  his  present 
inability  to  pay,  and  asking  for  a  year's  time,  but 
saying  he  hsA  100/.  whi<Ji  he  would  pay  over, 
and  that  he  would  engage  by  the  beginning  of 
April  he  would  have  another  lOOZ.  ready,  and 
other  sums  afterwaids.  The  letter  contained 
other  statements,  and  a  further  request  for  time. 
On  the  3rd  of  January,  the  mortgagees  sent  the 
executor  an  answer  saying  that  they  considered 
that  200Z.  would  be  paid  by  the  1st  of  April,  but 
could  not  promise  further  time  unless  the  amount 
was  made  up  to  1,6002.  The  200/.  not  having 
been  paid  by  the  Ist  of  April,  an  action  was 
brought  by  the  mortgagees  against  the  executor, 
seeking  to  charge  him  personally  on  a  promise  to 
pay  that  sum,  made  in  consideration  of  forbear- 
ance to  the  1st  of  April : — Held,  by  Jervis,  C.  J., 
Williams,  J.,  and  Talfourd,  J.,  that  there  was  no 
sufficient  promise  in  writing  to  bind  him  per- 
sonally under  the  Statute  of  Frauds,  the  corre- 
spondence not  shewing  any  unqualified  promise 
by  him.  Hamilton  v.  Terry,  11  C.  B.  954  ;  21 
L.  J.,  C.  P.  132. 

Held,  by  Maulc,  J.,  dissentiente,  that  the  letter 
of  the  18th  of  December  was  separable  into  two 
parts ;  the  first  of  which  contained  an  imquali- 
tied  offer  as  to  the  200/.  in  consideration  of  for- 
bearance till  the  Ist  of  April,  which  was  accepted 
in  the  letter  of  the  3rd  of  Januaiy,  and  that, 
therefore,  the  Statute  of  Frauds  was  satisfied. 
lb, 

A.,  at  his  death,  left  among  his  papers  two 
letters  sealed,  and  directed  to  the  plaintifif  (who 
had  been  his  housekeeper  for  some  years,  but  had 
left  his  service  after  giving  birth  to  a  child  of 
which  he  was  the  father),  containing  two  pro- 
missory notes  for  400/.  and  200/.  In  one  letter 
the  note  was  said  to  be  ^*  in  consideration  of  the 
long  and  faithful  services  of  the  plaintiff."  In 
the  other  he  had  written,  "  In  a(Mition  to  any 
sum  I  owe  you,  I  inclose  200/.  as  a  mark  of  my 
respect."  His  executors  paid  200/.  after  his 
death,  on  account  of  these  notes,  to  the  plaintiff, 
and  promised,  in  writing,  to  pay  the  residue,  but 
subsequently  declined  to  do  so,  and  the  plaintiff 
brought  an  action  against  them,  in  which  were 
counts  upon  the  notes,  and  a  count  upon  an  ac- 
count stated  with  them  as  executors  : — Held, 
that  the  testator's  estate  was  not  liable  in  respect 
of  the  notes,  as  they  had  not  been  delivered  by 
him  to  the  plaintiff,  and  could  not  operate  as  tes- 
tamentary dispositions  because  not  in  conformity 
with  the  7  Will.  4  &  1  Vict.  c.  26.  Gmtgh  v.  Fin- 
don,  7  Ex.  48  ;  21  L.  J.,  Ex.  58. 

Held,  also,  that  the  executors  were  not  liable 
upon  the  accoimt  for  an  account  stated,  because 
the  payments  and  promise  had  been  made  under 
a  mistake  as  to  the  liability  of  the  testator's 
estate,  and  without  consideration.    lb, 

A.  declared  against  B.  and  his  wife,  adminis- 
tratrix of  C.  deceased  ;  for  that  C.  died  intestate, 
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possofiRed  of  South  Sea  stock,  which  she  held  in  :  liable  ;  and  that  the  plea  was  bad.  and  afforded 
trust  for  A.,  and  uptm  which  certain  dividends    no  answer  to  the  action.      Child  v.   Monitu^ 
were  dne,  and  that  in  consideration  that  A.,  at .  5  Moore,  282  ;  2  B.  &  B.  460.    And  see  Athby  v. 
his  own  expense,  would  procure  administration  ^  AxJihy^  7  B.  &  C.  444  ;  1  M.  &  K.  180. 
to  Ikj  granted  to  the  wife  of  B.,  as  next  of  kin  to  . 

C..  and  would  furnish  evidence  to  enable  B.  and  Promiie  of  Testator.] — ^A  feme  covert,  haying 
his  wife  to  receive  the  dividends,  B.  and  his  wife, .  an  estate  settled  to  her  separate  use.  gave  a  bond 
as  such  administratrix,  promised  to  pay  over  to  |  for  repayment  by  her  executors  of  money  ad- 
A.  the  amount  of  the  dividends  when  received  : '  vanced  at  her  request  on  security  of  that 'bond 


— Held,  that  the  consideration  stated  was  insuffi 
cient  to  support  the  promise.    Parker  v.  BaylU^ 
2  B.  &  P.  73. 

With    CoiuideTation.]  —  An    attorney, 


having  delivered  up  deeds  to  an  executor,  which 
he  was  not  obliged  to  do  till  his  bill  was  paid,  and 
these  deeds  being  of  great  use  to  the  executor  in 
several  suits  which  he  was  then  carrying  on,  is  a 
sufficient   consideration  to  make  the  executor  !  necessary  to  aver  assets,  nor  a  promise  by  the 


to  her  son-in-law.  After  her  husband's  decease, 
she  wrote,  promising  that  her  executors  should 
settle  the  bond  : — Held,  that  assumpsit  would  lie 
against  the  executors  on  this  promise  of  the 
testatrix.    Lee  v.  Muggeridge^  5  Taunt.  36. 

A  promise  nuvde  upon  good  consideration  by  a 
testator,  that  his  executor  shall  pay,  is  a  sufficient 
consideration  for  an  action  in  assumpsit  against 
the  executor ;  and  in  such  action  it  is  neither 


liable  to  the  attorney's  whole  demand,  whether 
there  are  assets  or  not.  Hamilton  (^Dtu:he»s)  v. 
Jnrledon,  4  Bro.  P.  C.  4. 

A  parol  agreement  was  entered  into  between 
the  e.\ecutoi-8  of  L.  and  T.,  that  various  old  ac- 
counts between  the  testators  should  be  settled 


executor.    PoiceU  v.  Chakam,  7  Taunt.  580  ;  1 
Moore,  305. 

Implied.] — ^An  infant,  who  was  entitled 


to  personal  property,  on  her  coming  of  age,  as  a 
residuary  legatee,  joined  her  father  in  a  bond  to 
without  reference  to  the  time  that  they  had  been  |  secure  to  the  plaintiff  a  sum  due  to  him  for  the 
running,  and  that  a  balance  should  be  struck. '  rent  of  apartments  occupied  by  her  and  her  father. 
The  accounts  were  accordingly  settled,  and  the  j  and  after  she  became  of  age  employed  the  defen- 
executors  of  L.  were  allowed  the  value  of  a  pro-  \  dant  to  take  out  administration  de  bonis  non  of 
rai^sory  note,  which,  but  for  the  agreement,  would    the  assets  of  the  testator  (the  executor  being  dead)^ 


have  been  barred  by  the  Statute  of  Limitations. 
The  executors  of  T.  afterwards  discovered  a  note 


which  the  defendant  accordingly  did,  and  became 
possessed    of    the    property.      She    afterwards 


from  L.  to  T.,  which,  but  for  the  same  reason, '  gave  the  plaintiff  an  order  on  the  defendant  to 
would  have  been  barred  by  the  statute  : — Held, '  pay  the  amount  of  her  father's  bill,  due  to  the 
that  the  agreement  was  one  for  valuable  con-  i  former,  and  on  its  being  presented  to  the  defen- 
sidcration,  on  both  sides,  to  waive  the  benefit  of  dant,  he  acknowledged  that  he  possessed  adequate 
the  statute,  and  ought  to  be  enforced.  Lade  v.  funds,  and  that  a  person  would  be  safe  in 
Trill,  6  Jur.  272.  advancing  money  on  the  security  of  the  bond, 

B.  having  died  indebted  to  G.  for  work  and  ^  but,  before  the  order  was  executed  or  the  sum 
labour  done,  his  executors  signed  the  following  paid  under  it  by  the  defendant,  the  daughter 
memorandum  on  the  back  of  G.'s  account : — *'  Mr.  countermanded  it : — Held,  that  as  he  had  con- 
G.  being  contented  to  wait  for  the  payment  of  sented  to  appropriate  a  sum  sufficient  to  pay  the 
the  within  account,  we,  as  the  executors  of  B., !  plaintiff's  demand,  he  was  liable  to  an  action  for 
engage  to  pay  Mr.  G.  interest  for  the  same,  at  51.  money  had  and  received,  in  which  the  plaintiff 
j^r  cent.,  until  the  same  is  settled  :" — Held,  that  might  not  only  recover  the  amount  of  the  bond, 
the  executors  were  personally  liable  to  pay  the ,  but  an  acceptance  given  by  the  father  of  the 
debt  and  interest.  Bradley  v.  Heathy  3  Sim.  ^  infant  before  she  became  of  age,  and  which  she 
543.  i  afterwards    requested    the    defendant    to    pay. 

Rohertson  v.  Fauntleroy^  8  Moore,  10. 

On  Promissory  Noto.] — In  a  legatees'  suit  a 
promissory  note  by  the  testator  in  renewal  of  a  IConey  retained  outside  Charaeter  of  Ezoentor.] 
previous  note  for  which  there  was  no  considera- 1  — The  plaintiff  and  three  others,  being  residuary 
tion,  to  secure  a  sum  of  money  to  a  godchild,  the  ,  legatees  under  the  will  of  P.,  the  defendants,  as 
testator  having  paid  interest  on  the  note,  and  the  the  executors  named  in  the  will,  accounted  with 
executor  having  also  paid  interest  on  the  note,  them  ;  and  having  paid  to  the  latter  the  re- 
constitutes a  debt  against  the  testator's  assets  in  '  spective  sums  due  to  them  thereon,  took  from 
priority  to  legatees,  but  not  to  the  prejudice  of  them  and  from  the  plaintiff  a  release,  but  did 
the  creditors.  Datmon  v.  Krartati,  3  Sm.  k  G.  not  pay  the  plaintiff  his  share,  he  having  con- 
18fi  ;  25  L.  J.,  Ch.  166  ;  2  Jur.,  N.  S.  119.  sented  to  allow  it  to  remain  in  their  hands  : — 

Where  two  makers  of  a  promissory  note  gave  '  Held,  that  the  money  not  being  retained  by  the 
it  to  a  creditor  of  their  testator,  whereby,  "  as  defendants  in  their  character  of  executors,  the 
executors,  they  severally  and  jointly  promised  to  ,  plaintiff  was  entitled  to  recover  it  in  an  action, 
pay  on  demand,  with  interest ;"  and,  in  an  action  Gregory  v.  Harmnuy  1  M.  &  P.  209  ;  3  C.  &  P.  205* 
upon  the  note,  they  pleaded  that  they  were  ;  Where  an  executor  receives  money  to  the  use 
executors,  and  made  the  note  as  such,  and  plene  of  another,  he  is  personaUy  liable,  and  may  be 
administraverunt  praeter  ;  and  the  plaintiff  de-  personally  sued.  Waite  v.  QaU,  2  D.  &  L.  925  ; 
murred  specially,  assigning  for  causes  that  they  i  14  L.  J.,  Q.  B.  212  ;  9  Jur.  782. 
had  thereby  made  themselves  personally  liable, 

and  admitted  that  they  had  assets  for  the  pay-  Waiver.l — ^A  letter  from  an  attorney  of  a 
ment  of  the  note,  and  that  it  might  have  been  creditor  of  a  testator,  to  the  attorneys  of  hia 
given  for  their  own  debt ;  and  that,  having  executrix  W.,  stating  that  his  clients  do  not 
promised  to  pay  with  interest,  they  could  not  claim  from  W.  payment  of  the  debt  as  executrix 
become  liable  for  it  in  their  representative  of  B.  W.  (the  testator),  but  claimed  from  her 
character  : — Hold,   that  they    were    personally   individually,  she  having  become  liable,  by  pay- 


1665 


EXECUTOKS    AND    ADMINISTKATORS. 


1666 


ment  of  interest  from  time  to  time,  to  the  debt : 
— Held,  that  this  was  no  waiver  of  the  creditor's 
right  to  sue  W.  as  executrix,  nor  did  it  justify 
her  executor  in  discharging  a  specific  legacy 
before  the  debt.  Riohards  v.  Brown^  4  Scott, 
262  ;  3  Bing.  N.  C.  493 ;  3  Hodges,  27. 

Trandalent  Kortgage  by  Administratrix — 
Sttate  not  Wonnd  up.] — ^An  administratrix, 
being  indebted  to  an  attorney  for  rent,  executed 
to  him  a  mortgage  of  leasehold  property  belonging 
to  her  intestate,  which  falsely  recited  that  the 
sum  of  3002.  was  paid  as  a  consideration ;  the 
next  of  kin,  not  knowing  the  facts,  were  induced 
by  misrepresentation  to  execute  the  mortgage ; 
and  the  jury,  at  the  trial,  foimd  that  the  deed 
had  not  been  fairly  obtained  : — Held,  that  the 
mortgagee  was  not  entitled  to  recover  in  eject- 
ment against  the  next  of  kin,  because  of  the 
fraud,  nor  against  the  administratrix,  who  was 
the  widow  of  the  intestate,  because  the  accounts 
of  the  estate  had  not  been  wound  up.  Doe  d. 
Woodhead  v.  Fallows,  2  C.  &  J.  481. 

Poor  Bate.] — An  administrator  is  not  liable 
to  pay  the  poor-rate  for  his  intestate  ;  nor  can 
he  be  distrained  upon  for  it  without  a  summons. 
Stevens  v.  Emns,  2  Burr.  1152  ;  1  W.  Bl.  284. 

b.  Aoorued  since  Death. 

Ko  Personal  Liability.] — An  executor  cannot 
be  charged  as  such,  either  for  money  had  and 
received  by  him,  money  lent  to  him,  or  on  an 
account  stated  of  money  due  from  him  as  such, 
as  those  charges  make  him  personally  liable. 
Rose  V.  Bowler,  1  H.  Bl.  109.  And  see  EllU  v. 
Bowen,  Forrest,  98. 

And  in  an  action  against  an  executor,  on  an 
account  stated  of  moneys  due  from  him  as  such, 
he  is  personally  liable;  but  if  the  account  is 
stated  with  him,  as  executor,  of  money  due  from 
the  testator,  he  is  liable  in  his  representative 
character  only.  Powell  v.  Qraham,  1  Moore, 
305  ;  7  Taunt.  680. 

In  an  action  against  an  administrator,  on 
promises  of  the  intestate,  an  account  stated  with 
the  administrator  as  such,  of  money  due  from 
the  intestate  does  not  niake  him  personally 
liable.    Segar  v.  Atkinson,  1  H.  Bl.  102. 

Semble,  an  executor  may  be  charged  as  such 
for  money  paid  to  his  use.  Ashhy  v.  Ashhf,  7 
B.  &  C.  441  ;  1  M.  &  R.  180. 

And  a  count  on  an  account  stated  with  him, 
as  executor,  for  moneys  due  by  him,  as  executor, 
charges  him  in  his  representative  character.    lb. 

Duties  on  Wines  arrived  in  Port  after  Testa- 
tor's Death.] — A  legatee,  imder  a  bequest  of 
wines,  which  arrived  in  the  port  of  London  in  a 
ship  before  the  death  of  the  testator,  the  report 
of  the  anival  of  the  ship  being  made  before,  but 
the  entry  of  the  wines  not  being  made  until  after 
the  death  of  the  testator,  is  not  subject  to  the 

Eayment  of   the  duties ;    the    executor    being 
ound  to  pay  them  out  of  the  assets.    Sewart  v. 
Denton,  2  Chit.  456. 

Konej  Lent.]— A  testator  devised  4007.  to  his 
daughter  Mary,  and,  in  the  event  of  her  dying 
without  issue,  the  same  to  be  divided  amongst 
such  of  his  other  children  as  should  be  then 
living.  Mary  died  vnthout  issue,  the  testator^s 
other  children  having  died  in  her  lifetime. 
VOL.  in. 


>  Edward,  the  son  and  executor  of  the  testator, 
'  covenanted  with  the  defendant,  another  son, 
that  the  latter  should  apply  the  share  of  Mary, 
viz.,  4007.,  towards  the  purchase  of  an  estate, 
which  Edward,  the  executor,  had  sold  to  him ; 
that  that  sum  should  continue  in  his,  the  defen- 
dant's, hands,  and  be  payable,  with  interest,  to 
Edward,  the  executor,  or  to  Mary,  and  that  the 
defendant  should  be  chargeable  with  such  prin- 
cipal money  as  ought  to  become  payable  agree- 
ably to  the  will  of  the  testator.  The  deed  then 
witnessed,  that  in  consideration  of  4007.  trust 
money,  by  these  presents  lent  to  the  defendant, 
the  latter  covenanted  with  the  executor  for  pay- 
ment to  him,  for  the  use  of  Mary,  of  so  mucn  of 
the  principal  money  as  might  become  payable 
agreeably  to  the  will.  The  plaintiff  was  the  ad- 
ministrator of  Edward,  the  executor  : — Held, 
that  this  was  money  lent,  and  that  the  defendant 
was  bound  to  repay  it  to  the  plaintiff,  and  was 
not  entitled  to  delay  payment  for  the  purpose 
of  paying  it  to  the  administrator  de  bonis  non  of 
the  original  testator  as  soon  as  he  should  be  ap- 
pointed. Dodd  V.  Dodd,  24  L.  J.,  Ex,  162 ;  10 
Ex.  878. 

Bent.] — A  declaration  for  use  and  occupation 
against  executors,  charging  them  in  respect  of 
premises  held  by  them  as  executors  under  a 
demise  to  their  testator,  but  not  alleging  any 
occupation  by  them,  is  good,  under  11  Geo.  2,  c. 
19,  as  sufficiently  charging  them  de  bonis  testa- 
toris.  Atkins  v.  Hvmphrey,  2  C.  B.  664  ;  3  D.  & 
L.  612;  loL.J.,C.  P.  120. 

An  executor,  in  whom  a  term  of  years  has 
vested,  the  value  of  which  is  less  than  the  rent 
reserved  by  the  lease,  is  liable,  notwithstanding, 
as  assignee,  for  rent  to  the  extent  for  which  he 
might  have  let  the  premises.  Hopwood  v.  Whaley, 
6  C.  B.  744  ;  6  D.  &  L.  342  ;  18  L.  J.,  C.  P.  43  ; 
12  Jur.  1088. 

Where  the  residue  of  a  term  of  years  becomes 
vested  in  executors,  and  the  yearly  value  is  less 
than  the  reserved  rent,  the  executors  are  still 
liable,  as  assignees,  for  so  much  of  the  rent  as  the 
premises  are  worth.  Ruhery  v.  Stevens,  4  B.  & 
Ad.  241;  1  N.&M.  183. 

The  plaintiff  having  declared  in  an  action  on  a 
covenant  for  rent  at  267.  a  year,  the  defendants 
pleaded  that  they  were  only  chargeable  as  execu- 
tors ;  that  the  term  came  to  them  as  such  ;  that 
the  premises  were  of  less  yearly  value  than  the 
rent  of  267.,  viz.,  of  no  value,  and  that  they  had 
fully  administered.  Replication,  that  the  pre- 
mises were  of  the  yearly  value  of  267.  At  tiie 
trial,  the  yearly  value  was  found  by  the  jury  to 
be  207. : — Held,  that  the  replication  was,  in 
substance,  that  the  premises  were  of  some  value  ; 
'  that  the  issue  was  merely  informal,  and  cured 
by  verdict,  and  that  the  plaintiff  might  recover 
the  arrears  of  rent  at  the  rate  fixed  by  the  jury. 
Ih. 

A  party  having  died  possessed  of  a  residue  of 
a  term  of  eight  years,  her  executors  let  the  pre- 
mises to  an  under-tenant,  to  hold  from  year  to 
year,  subject  to  the  determination  of  their  own 
interest ;  who,  at  the  expiration  of  the  term» 
refused  to  give  up  possession.  His  goods  were 
afterwards  distrained  on  by  the  executors,  who^ 
having  got  the  under-tenant  out  of  possession, 
tendered  the  same  to  the  lessor,  who  refused  it, 
claiming  one  quarter's  rent: — Held,  that  the 
lessor  was  entitled  to  recover  against  the  execu- 
tors for  the  use  and  occupation  of  the  premises 
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from  the  expiration  of  the  term  until  the  day 
when  possession  was  offered  to  him.  Ihbs  v. 
Riehardson,  1  P.  &  D.  618 ;  9  A.  &  E.  849  ;  3 
Jar.  102. 


Defence— That  PremiMt  produced  "no 


Prollti."] — To  an  action  for  rent  against  an 
assignee  of  a  term,  he  pleaded  that  he  was  ad- 
ministrator ;  that  the  premises  were  of  less  value, 
and  had  yielded  less  profit  than  the  arrears  of 
rent ;  that  he  had  paid  over  to  the  plaintiff  all 
the  profits  received  from  them,  and  had  offered  to 
surrender  before  any  rent  became  due,  and  had 
fully  administered : — Held,  that  the  averment  in 
the  plea,  as  to  the  value  of  the  premises,  was  not 
supported  by  shewing  that  the  intestate  had 
underlet  them,  and  that  the  defendant  had  been 
unable  to  get  the  rent  from  the  under-tenant,  or 
by  proof  that  they  were  out  of  repair,  as  the 
lease  to  the  intestate  contained  a  covenant  to 
repair,  and  it  was  therefore  the  defendant's  duty 
to  repair  them.  Homidge  v.  WiUony  3  P.  &  D. 
641  ;  11  A.  &  B.  645. 

Although,  in  respect  of  rent,  the  personal  lia- 
bility of  an  executor  of  a  lessee  for  years  does  not 
exceed  the  value  of  the  demised  premises,  this 
qualification  does  not  extend  to  a  covenant  for 
repairs.  Sleap  v.  Ncwinan^  12  C.  B.,  N.  S.  116  ; 
6  L.  T.  386. 

A  plea  by  an  executor,  that  the  premises 
yielded  no  profit  beyond  what  he  had  paid  over 
to  the  lessor ;  that  the  premises  came  to  him 
only  as  executor ;  and  that  he  offered  to  sur- 
render them  before  the  breaches  occurred,  is  a 
bad  plea.    Ih, 

When  an  executor  is  sued  for  use  and  occupa- 
tion in  his  own  right,  he  must  shew  that  his 
occnpation  is  as  executor,  and  that  he  entered 
in  that  character ;  that  he  has  no  assets ;  and 
that  the  value  of  the  land  is  not  equal  to  the 
rent.  Where  the  land  yields  some  profit,  but 
less  than  the  rent,  he  may  tender  the  amount  of 
profit,  and  plead  a  tender,  or  he  may  pay  it  into 
court.    Patten  v.  Beid^  6  L.  T.  281. 


Other  Pleat.] — To  a  declaration  against 


the  defendant,  as  assignee  of  a  lease  of  premises, 
alleging  the  non-payment  of  rent,  he  pleaded : 
first,  that  administration  de  bonis  non  of  the 
lessee  of  the  premises  was  granted  to  A.,  whom 
he  afterwards  married,  and  that  neither  he  nor 
his  wife  ever  entered  into  or  took  possession  of 
the  premises,  nor  did  they  vest  in  the  defendant 
otherwise  than  as  in,  and  by,  the  plea  appears. 
Secondly  (after  repeating  the  grant  of  adminis- 
tration, and  that  the  defendant  married  the  ad- 
ministratrix), that  the  plaintiff  sued  the  defen- 
dant and  his  wife  as  administratrix  for  the 
recovery  of  the  same  rent,  and  they  pleaded 
plcne  administravit  prseter  :  that  the  plaintiff 
recovered  judgment  against  toem  for  the  amount 
claimed,  part  to  be  levied  de  bonis  testatoris, 
and  the  residue  to  be  levied  of  assets  quando 
acciderint.  Thirdly  (after  repeating  the  matters 
alleged  in  the  preceding  plea),  plene  adminis- 
traverunt  praeter  goods  not  sufficient  to  satisfy 
the  judgment  debt : — Held,  that  the  plea  afforded 
a  good  answer  as  an  argumentative  traverse  that 
the  defendant  was  assignee.  Keanley  v,  Oxley^ 
2  H.  &  C.  896. 

The  second  plea  was  also  good  as  a  plea  in 
the  nature  of  a  judgment  recovered. — Per  Pollock, 
C.  B.,  Ohannell,  B.,  and  Pigott,  B.  Martin,  B., 
dubitante. 


The  third  plea  would  have  been  bad  if  it  had 
not  amounted  to  an  argumentative  traverse  that 
the  defendant  was  assignee. — Per  Martin,  B.,  and 
Channel],  B.    lb. 

o.  For  Calls  on  Shares. 

Hade  in  Lifetime  of  Teitator.  J — ^The  execntors 
of  a  shareholder  are  not  liable  in  an  action  for 
calls  in  the  statutory  form  under  the  Companies 
Clauses  Act,  when  the  call  is  made  in  the  lifetime 
of  the  testator.  Birkenh^ead^  Lancashire  and 
Cheshire  Junction  RaHtoay  Company  v.  Coiet^ 
worth,  6  Railw.  Cas.  211  ;  5  Ex.  226  ;  1  L.,  M.  k, 
P.  244 ;  19  L.  J.,  Ex.  27  ;  14  Jur.  864. 

Where  shares  not  fully  paid  up  are  specifically 
bequeathed,  the  question  whether  the  specific 
legatee  or  the  residuary  estate  is  liable  to  the 
future  Instalments,  depends  on  whether  the  calU 
aie  actually  made  before  the  death  of  the  testator. 
Addams  v.  JferwA,  26  Beav.  884;  28  L.  J.,  Oh. 
694;  5  Jur.,  N.  S.  688. 

Where  Ezeoutor  is  practically  a  Sharoholdsr.] 
— ^A  declaration  by  the  public  officer  of  a  joint- 
stock  company  against  the  executrix  of  a  share- 
holder for  calls,  stated,  that  by  the  deed  of  settle- 
ment it  was  provided  that  the  shareholders,  while 
holding  shares,  should  be  partners  in  the  com- 
pany ;  and  that,  in  addition  to  ol,  required  to  be 
paid  by  each  shareholder  before  the  execution  of 
the  deed,  the  directors  should  have  power  to  call 
for  the  further  payment  by  each  shareholder,  or 
his  executors,  of  ibl.  on  every  share  held  by  him. 
It  then  averred,  that  after  the  testator's  death,  and 
whilst  the  defendant  was  a  shareholder  as  such 
executrix,  the  directors  made  a  call.  Breach, 
non-payment  by  the  defendant  as  executrix. 
Pleas,  non  est  factum,  and  a  denial  that  the  call 
was  made  whilst  the  defendant  was  a  shareholder 
as  executrix: — Held,  first,  that  the  covenant  by 
the  shareholders  to  pay  calls  bound  their  execn- 
tors, in  case  a  call  was  made  on  them,  although 
the  covenant  did  not  contain  the  words  "  or  theii^ 
executors,"  and  consequently  there  was  no  vari- 
ance in  the  statement  of  the  contract.  WllU  ▼. 
Murray,  4  Ex.  843  ;  19  L.  J.,  Ex.  209. 

Held,  secondly,  that  the  plaintiff  was  entitled 
to  succeed  on  the  other  issue,  inasmuch  as  the  de- 
fendant was  in  one  sense  a  shareholder  as  execu- 
trix, notwithstanding  the  deed  provided  that  no 
executor  should  become  a  shareholder  without 
the  consent  of  the  directors,  and  until  he  had 
done  certain  specified  acts,  which  requisites  were 
not  in  this  case  complied  with.     lb. 

The  deed  of  settlement  of  a  joint-stock  banking 
company  defined  the  term  "  shareholder  and  mem- 
ber "  as  meaning  the  owner  of  a  share  or  interest  in 
the  capital  and  joint  stock  of  the  company.  It 
provided  that  no  benefit  of  survivorship  should 
arise  among  the  shareholders,  but  that  the  shares 
should  be  transmissible  to  personal  representa- 
tives. But  there  were  also  provisions  that  no 
executor  as  such  should  be  a  member  of  the  com- 
pany, but  might  elect  to  sell  his  testatoris  shares 
or  constitute  himself  a  member  in  the  manner 
therein  mentioned,  and  that  the  directors  might 
forfeit  the  shares  if  the  executor  did  not  constitute 
himself  a  member.  The  deed  provided  for  the 
payment  of  calls  by  the  shareholders.  A  trans- 
feree of  shares,  who  by  his  purchase-deed  cove- 
nanted to  perform  the  stipulations  of  the  deed  of 
settlement,  died,  and  his  executor  took  no  step  to 
become  a  member : — Held,  that  the  company  was 
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entitled  to  prove  in  a  Bait  to  administer  his   — Held,  that,  as  against  simple  contract  creditors, 


estate  as  a  creditor  in  respect  of  a  call  made 


no  part  of  the  estate  coald  be  reserved  to  provide 


after  the  testator's  death.    Heward  v.  Whcatley^ .  for  f ature  calls.     Wenttoorth  v.  Cherell,  26  L.  J., 

5  De  G.,  M.  &  G.  628 ;  22  L.  J.,  Ch,  435 ;  17  Jur.    Ch.  760 ;  3  Jur.,  N.  S.  805. 

403. 


Where  Executor  not  Homber  of  Company.  J — 
The  deed  of  settlement  of  a  joint-stock  banking 
company  provided  that  the  executor  of  a  deceased 
shareholder  should  not  be  a  member  of  the  com- 
pany in  respect  of  such  shares,  but  should  be  at 
liberty  to  sell  the  shares,  or  at  his  option  to  be- 
<x>me  a  member  on  complying  with  certain  pro- 
visions, as  to  giving  notice  of  his  desire  to  become 
a  member,  and  specifying  the  shares  in  respect  of 
which  he  claimed  to  be  a  member,  and  if  he  did 
not  elect  to  become  a  member,  he  was  not  to  be 
entitled  to  any  dividend  accruing  due  after  the 
testator's  death: — Held,  that  the  executor  of  a  de- 
ceased shareholder,  who  had  not  complied  with 
the  provisions,  did  not,  by  receiving  a  single 
dividend  in  respect  of  the  testator's  share,  accrued 
due  since  his  death,  render  himself  liable  to  be 
sued  in  scire  facias  as  a  member  of  the  company .- 
JVesg  V.  Armstrmg,  7  D.  &  L.  73  ;  4  Ex.  21  ;  18 
L.  J.,  Ex.  473  ;  13  Jur.  847. 

When  Debts  Contracted  by  Company  after 
Testator's  Death.] — The  executor  of  a  deceased 
shareholder  in  a  banking  company  held  not  liable 
to  make  good,  out  of  his  testator's  assets,  debts 
contracted  by  the  company  subsequently  to  the 
testator's  death,  though  the  shares  were  regis- 
tered in  the  executor's  name,  and  he  roceived 
the  dividends  in  his  character  of  executor,  the 
debts  due  at  his  death  having  been  subsequently 
discharged  bv  the  company.  Lahouehere  v. 
Tuppevy  11  Moore,  P.  0.  C.  198. 

Judgment  against  Company— -Death  of  Tes- 
tator before  Judgment] — ^A  statute  which  in- 
corporated (^company,  provided  that  every  judg- 
ment obtained  against  the  company  might  be 
enforced  by  execution  against  the  person,  i 
property,  and  effects  of  any  former  sharenolder, ' 
in  his  natural  or  individual  capacity,  provided 
such  former  sharoholder  was  a  shareholder  at  the 
time  of  the  making  of  or  entering  into  the  contract 
in  respect  of  which  such  judgment  has  been  ob- 
tained:— ^Held,  that  an  executrix  of  a  shareholder, 
who  was  such  at  the  time  a  debt  was  incurred, 
but  died  before  judgment  obtained  against  the 
company,  was  not  liable  on  a  sciro  facias  against 
the  goods  of  the  deceased.  Poole  v.  Knotty  5  Jur., 
N.  S.  1393. 

Specific  Bequest  of  Shares  by  Testator.] — 
Where  a  testator  makes  a  specific  bequest  of 
shares  in  an  unfinished  railway  company,  the 
specific  legatee  has  to  bear  the  calls  which  are 
made  after  the  testator's  death.  Day  v.  Dayj 
29  L.  J.,  Ch.  466;  6  Jur.,  N.  S.  365. 

Not    a  Specialty  Debt.] — ^A  call  under  the 
Winding-up  Acts,  11  &  12  Vict.  c.  45,  and  12  & 
13  Vict.  c.  108,  though  the  shareholder  has  exe- 
cuted the  deed,  is  not  a  specialty  debt.    Royal  \ 
Bank  of  Australia,  In  re,  3  Sm.  &  G.  272;  2  Jur.,  I 
N.  S.  11  ;  8.  6'.,  nom.   Rohitison^s  Earectitors,  Ex  ! 
parte,  affirmed  on  appeal,  6  De  G.,  M.  &  G.  572  ;  26 
L.  J.,  Ch.  95;  2  Jur.,  N.  S.  1173.    See  now  25  & 
26  Vict.  c.  89,  s.  75. 

But  where  a  testator  held  shares  in  a  company, 
the  calls  on  which  shares  formed  specialty  debts : 


Order  to  Pay  under  11  ft  12  Vict.  c.  46.]— 
Under  the  11  &  12  Vict.  c.  45,  the  master  made 
an  order  for  placing  an  executrix  on  the  list  of 
contributories  in  respect  of  shares  in  the  under- 
taking held  by  the  testator,  and  directing  her  to 
pay  1,469Z.  15#.  7d.  out  of  the  assets  of  the  tes* 
tator,  if  she  had  so  much  in  her  hands  to  be  ad - 
ministerod.  This  order  having  been  registered  as 
a  charge  against  the  executrix,  as  well  as  against 
the  testator,  an  application  to  the  court  to  alter 
or  vacate  the  entry  was  refused.  Thomas,  Ex 
parte,  9  C.  B.  740. 

After  Payment  of  Legacies.] — A  shareholder 
in  a  company  who  before  his  death  had  been 
released  from  all  liability  in  respect  of  his  shares 
in  consideration  of  a  certain  payment,  by  his 
will  gave  legacies,  which  his  executors  duly 
paid.  The  company  afterwards  endeavoured  to 
set  aside  the  rolease,  and  they  failed  in  the  first 
instance,  but  on  appeal  succeeded  in  setting 
aside  the  release  :-^Held,  that  the  executors 
were  personally  liable  to  refund  the  amount 
paid  to  the  l^atecs,  to  meet  the  calls  made 
upon  the  testator's  estate  in  respect  of  the  shares. 
Bewley,  In  re,  Jefferys  v.  Jefferys,  24  L.  T.  177  ; 
19  W.  R.  464. 

The  executors  of  a  deceased  shareholder  in  a 
company,  which  was  a  going  cdncem  at  the 
time  of  his  death,  paid  a  legacy  under  his  will 
without  providing  for  any  contingent  liability 
in  respect  of  the  shares  which  they  retained  un- 
sold. The  company  w^as  subsequently  wound 
up,  and  the  executors  were  placed  on  the  list  of 
contributories  : — Held,  that  they  were  liable  to 
pay  the  amount  of  the  legacy  in  satisfaction  of 
calls.  Taylor  v.  Taylor,  10  L.  R.,  Eq.  477 ;  39 
L.  J.,  Ch.  676  ;  23  L.  T.  134  ;  18  W.  R.  1102. 

By  a  local  act  it  was  enacted  that  N.  and  all 
other  persons  who  had  already  subscribed,  or 
who  should  thereafter  subscribe,  to  the  under- 
taking, should  be  united  into  a  company  for  the 
purposes  of  the  undertaking,  that  the  number  of 
directors  should  be  six,  and  the  qualification  of 
a  director  the  possession  of  fifty  shares  in  the 
undertaking;  and  that  N.  and  K.  and  four 
others  should  be  the  first  directors  in  the  com- 
pany, and  should  continue  in  office  till  the  first 
ordinary  meeting,  and  that  at  such  meeting  the 
shareholders  might  either  continue  in  office  the 
directors  appointed  by  the  act,  or  might  elect 
a  new  body  of  directors.  N.  and  K.  had  both 
signed  the  petition  on  which  the  act  had  been 
obtained,  and  had  attended  meetings  of  the 
company,  and  had  each  on  one  occasion  signed 
the  minutes.  No  other  directors  ever  were 
elected,  and  there  was  never  any  register  of 
shareholders.  N.  and  K.  were  both  dead ;  and 
N.'s  representatives,  after  giving  the  statutory 
notice  to  creditors,  had  duly  distributed  his 
assets.  The  company  having  been  ordered  to  be 
wound  up  : — Held,  that  the  representatives  of 
N.,  as  well  as  those  of  K.,  must  be  settled  on 
the  list  of  contributories  for  fifty  shares,  the  fact 
that  N.'s  executors  had  duly  distributed  his 
assets  notwithstanding.  Dublin  and  Metropolis 
tan  Junction  Railway  Company,  In  re,  11  Ir.  R., 
£q.  294. 

3  H  2 
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3.  For  Peebonal  Acts  and  Omissions. 

Belling  Tnut  Property  at  an  Undervalue.] — 

When  an  executor  has  committed  a  breach  of 
trust,  by  selling  the  trust  property  to  a  pur- 
chaser with  notice  at  an  unaervaluc,  a  bill 
against  the  executor  and  purchaser  for  adminis- 
tration of  the  trust  and  restoration  of  the  pro- 
perty sold  is  not  multifarious.  Pyrah  v.  Wood' 
cocU,  24  L.  T.  407  ;  19  W.  R.  463. 

In  such  a  case,  however,  the  purchaser  is  not 
an  express  trustee  within  the  25th  section  of  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  and 
the  suit  must  therefore  be  instituted  against 
him  >vithin  the  time  fixed  by  that  act.    Ih, 

Orerholding  by  Sab-Tenant.]^H.  held  certain 
premises  as  yearly  tenant  from  the  plaintiffs  up 
to  his  death,  which  occurred  in  the  month  of 
October,  1879.  He  had  sub-let  a  portion  of  them. 
The  defendant,  as  his  administratrix,  became 
entitled  to  the  premises.  The  plaintiff  termi- 
nated the  tenancy  on  the  1st  of  February,  1880, 
by  a  notice  to  quit,  and  on  that  day  the  defen- 
dant quitted  the  premises,  gave  notice  of  such 
quitting  to  the  plaintiffs,  and  offered  to  give 
them  possession  of  all  save  the  portion  in  the 
possession  of  the  sub-tenant,  but  tney  refused  to 
accept  such  possession.  The  defendant  never 
again  went  into  possession  of  the  premises,  but 
the  sub-tenant  I'emained  in  possession  and  re- 
fused to  leave,  and  the  plaintiffs  were  obliged  to 
bring  an  action  of  ejectment  to  recover  posses- 
sion. The  defendant  was  unable  to  evict  the 
sub-tenant,  because  the  term  for  which  H.  had 
made  the  sub-letting  was  unexpired.  The  de- 
fendant, after  the  said  Ist  of  February,  1880,  did 
not  derive,  and  could  not  with  reasonable  dili- 
gence have  derived,  any  profits  from  the  pre- 
mises. The  plaintiffs  brought  an  action  against 
the  defendant  for  trespass  for  mesne  profit,  from 
the  1st  of  February,  1880,  and  for  tne  costs  of 
evicting  the  sub-tenant : — Held,  on  demurrer  to 
a  defence  setting  out  the  above  facts,  that  a 
good  answer  to  the  action  was  thereby  shewn,  as 
the  defendant  was  not  personally  liable  for  the 
refusal  of  the  sub-tenant  to  give  up  possession. 
London  and  North-  Western  Railway  Cornpanij 
T.  Hill,  12  L.  R.,  Ir.  140. 

Held,  also,  that  an  action  for  mesne  profit  lay 
only  against  such  persons  as  had  been  actually 
or  virtually  in  possession  of  the  premises  at  the 
time  when  the  plaintiffs  became  rightfully  en- 
titled to  such  possession.  Henderson  v.  Squire 
(4  L.  R.,  Q.  B.  170)  distinguished.    Ih. 

Balance  Uninyested  at   Bank— Interest.]  — 

Where  trustees  and  cxecutoi-a,  after  payment  of 
a  testator's  debts,  kept  the  balance  of  the  per- 
sonal estate  at  their  bankers',  the  court  charged 
them  with  interest  on  the  balance  at  5  per  cent, 
from  the  date  of  the  payment  of  the  debts,  but 
allowed  them  their  costs.  Jones,  In  re,  Jones  v. 
Searlt,  49  L.  T.  91. 

Pnrehaie  of  Bosinesi  by  Ezeontor.]— A  tes- 
tator gave  all  his  real  and  personal  property,  in- 
cluding a  business,  to  his  executors  on  trust  to 
sell  and  pay  the  income  to  his  wife  for  life,  and 
after  her  death  to  the  plaintiff,  but  with  full 
discretion  to  his  executors  to  postpone  the  sale 
of  his  estate.  And  he  directed  that  until  the 
sale  the  net  income  should  be  applied  in  the 
same  way  as  the  income  of  the  proceeds  of  the 


sale  was  to  be  applied.  Shortly  after  the  death 
of  the  testator  one  of  the  executors  purchased 
the  business  at  a  valuation  : — Held,  by  Bacon, 
V.-C,  that  the  sale  must  be  set  aside,  and  that 
the  executor  must  account  for  the  profits  made 
since  the  sale  without  salary,  but  with  just 
allowances ;  and  that  the  amount  of  the  profits 
must  be  treated  as  capital,  and  that  the  widow 
was  only  entitled  to  the  income  of  it.  Norring" 
ton,  In  re,  Brindley  v.  Partridge,  13  Ch.  D.  654 ; 
28  W.  R.  711  ;  44  J.  P.  474— C.  A. 

On  an  appeal  the  case  was  compromised,  and 
the  purchase  was  confirmed ;  but  the  court  ex^ 
pressed  an  opinion  that  if  the  sale  had  been  set 
aside  the  widow  would  have  been  entitled  to  the 
profits  as  income.    Ih, 

Borrowing  IConey.] — ^An  executor  or  an  ad<e 
ministrator  borrowing  money  in  that  character, 
does  not  give  the  lender  any  claim  against  the 
testator's  or  intestate's  estate.  The  contract 
simply  creates  a  personal  liability  on  the  part  of 
the  executor  or  administrator.  Farhall  v.  Far- 
hall,  7  L.  R.,  Ch.  123  ;  41  L.  J.,  Ch.  146  ;  23 
L.  T.  866  ;  20  W.  R.  167. 

Bealixation  of  Eitate — ^Within  what  Time.  ] — ^A 
testator  devised  and  bequeathed  his  residuary 
estate  to  four  trustees,  whom  he  also  appointed 
his  executors,  upon  trust  to  sell  the  same  imme- 
diately after  his  death,  or  so  soon  thereafter  as 
the  trustees  might  see  fit  so  to  do.  The  testator 
was,  at  the  time  of  his  death,  entitled  to  shares 
in  an  unlimited  company  then  in  high  repute. 
The  executors  did  not  convert  the  shares  as 
directed  by  the  will,  and  about  two  years  after 
the  testator's  death  the  company  suspended  pay- 
ment, the  result  being  a  heavy  loss  to  the  estate. 
Upon  a  bill  by  some  of  the  cestui  que  trusts 
against  the  executors  to  render  them  personally 
liable  for  the  loss : — ^Held,  that  they  ought  to 
have  converted  the  shares  within  twelve  months 
after  the  testator's  death,  and  that  they  were 
liable  for  the  loss  occasioned  by  their  omission 
to  do  so.  Sevlthorpe  v.  Tipper,  13  L.  R.,  Eq. 
232  ;  41  L.  J.,  Ch.  266  ;  26  L.  T.  119  ;  20  W.  R. 
276. 

No  distinction  was  made  in  the  case  of  one  of 
the  executors  who  did  not  prove  the  will,  and 
did  not  attain  twenty-one  until  more  than  a 
year  after  the  testator's  death.    lb, 

A  testator,  about  a  year  before  his  death,  lent 
a  sum  of  money  to  A.,  his  solicitor,  on  his  promise 
sory  note.  For  some  time  subsequently  to  the 
testator's  death,  A.  was  in  good  circumstances,  and 
well  able  to  pay  the  amount  due,  but  no  applica- 
tion was  made  to  him  by  the  executor  for  pay- 
ment, although  required  so  to  do  by  one  of  the 
parties  beneficially  interested  in  the  estate,  the 
executor  stating  that  the  money  was  quite  sale  : 
— Held,  that  the  executor  was  personally  respon- 
sible for  the  amount  due  on  the  note,  with 
interest  from  the  testator's  death,  A.  having 
failed  upwards  of  two  years  after  the  testator's 
death,  and  no  part  of  the  money  having  been 
recovered  from  A.'s  estate.  Carrey  or  Qiney  y. 
Bond,  6  Beav.  486  ;  12  L.  J.,  Ch.  484. 

Even  before  the  passing  of  the  Conveyancing 
Act,  1881,  executors  had  a  fair  discretion, 
whether  they  would  or  would  not  immediately 
sue  a  debtor  of  the  testator  for  the  amount  due 
to  the  estate,  and  their  not  doing  so,  although 
loss  occurred  by  the  delay,  was  not  necessarily 
wilful  n^lect  or  default  for  which  they  wore 
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liable.     Owens,  In  re.  Jones  v.  Owens.  47  L.  T. 
61— C.  A. 

A  testator  died  in  March)  1878.  W.  then 
owed  him  monej  on  promissory  notes.  Shortly 
Afterwards  the  executors  applied  to  W.  for  pay- 
ment. W.  said  he  could  only  pay  by  selling  his 
real  estate  (which  according  to  valuation  was 
sufficient  to  leave  a  surplus,  after  payment  of 
mortgaged  debts,  more  than  enough  to  pay  the 
testator's  debt).  In  March,  1879,  after  further 
pressure,  W.  offered  the  real  estate  for  sale,  but 
withdrew  it  as  an  adequate  price  could  not  be 
obtained.  W.  afterwards  obtained  further  ad- 
vances from  the  mortgagees  of  the  property,  but 
no  money  was  paid  to  the  executors.  On  the 
31st  January,  1880,  their  solicitor  again  pressed 
for  payment,  and  on  the  10th  February  W.  filed 
a  liquidation  petition.  He  alleged  that  earlier 
pressure  would  only  have  resulted  in  his  petition 
being  immediately  filed  : — Held,  that  the  execu- 
tors were  not  liable  for  the  loss  of  the  money 
due  from  W.    Ih, 


Conveyandiig  Act,  1881,  s.  87.] — Semble, 


that  the  effect  of  s.  37  of  the  Conveyancing  Act 
is,  that  an  executor  is  only  liable  for  delay  in 
suing  for  his  testator's  debt  when  he  has  not 
acted  bon&  fide.    Ih. 

Where    of  Bpeenlatiye   Character.] — ^A 

testator  bequeathed  his  personal  estate  to  his 
executors  upon  trust  to  divide  it  equally  among 
four  persons,  all  of  whom  were  of  age.  A  con- 
siderable part  of  the  estate  consist^  of  three 
foreign  railway  bonds  of  very  uncertain  value. 
At  the  time  of  his  death  they  were  worth  about 
150/.  each,  but  their  value  was  declining  rapidly, 
and  at  the  end  of  a  twelvemonth  t£ey  were 
worth  about  54Z.  each.  One  of  the  legatees 
during  the  year  repeatedly  pressed  the  executors 
to  sell,  but  the  others  did  not  join  in  doing  so, 
and  the  executors  thought  it  best  to  wait  for  the 
chance  of  a  rise.  Ultimately,  fifteen  months 
after  the  death,  they  sold  two  of  the  bonds  for 
54/.  each.  The  third,  which  remained  unsold, 
had  fallen  far  below  that  value  : — Held,  that,  as 
the  executors  had  acted  in  the  honest  exercise  of 
their  discretion  as  to  the  time  of  selling  property 
of  a  verv  uncertain  and  speculative  character, 
they  ought  not  to  be  made  personally  respon- 
sible for  the  loss  arising  from  their  not  having 
sold  within  the  twelvemonth.  Marsden  v.  Kent, 
6  Ch.  D.  598 ;  46  L.  J.,  Ch.  497  ;  37  L.  T.  49  ;  26 
W.  K.  522— C.  A. 

Bucretion  of  Ezecuton  to  retain  Invest- 


ments.] — Where  a  testator  gives  an  absolute 
discretion  to  his  executors  to  postpone  the  sale 
and  conversion  of  his  estate,  they  are  not  bound 
by  the  ordinary  rule  to  convert  the  property 
isithin  a  year,  even  though  some  of  the  property 
consists  of  shares  in  an  unlimited  company. 
Nor  will  they  be  liable  in  the  absence  of  mala 
fides  for  loss  arising  to  the  estate  from  the  non- 
conversion.  Norrington,  In  re,  Brindley  v. 
Partridge,  13  Ch.  D.  654  ;  28  W.  R.  711  ;  44 
J.  P.  474— C.  A. 

A  testator  gave  several  leasehold  houses  held 
upon  short  terms  to  trustees  to  pay  the  income 
to  his  wife  for  life,  and  then  to  his  grandchil- 
dren, and  he  gave  his  trustees,  one  of  whom  was 
his  wife,  power  to  retain  any  portions  of  his 
property  in  the  same  state  in  wmch  it  should  be 
at  his  decease,  or  to  sell  and  convert  the  same  as 


they  should  in  their  absolute  discretion  think 
fit : — Held,  that  the  special  power  to  retain 
existing  investments  took  the  case  out  of  the 
general  rule  as  to  conversion  of  perishable  pro- 
perty, and  that  the  trustees  were  at  liberty  to 
retain  the  short  leaseholds  and  any  other  invest- 
ments held  by  the  testator  for  such  period  as 
they  should  think  fit.  G7'av  v.  Siggers,  15  Ch.  D. 
74  ;  49  L.  J.,  Ch.  819  ;  29  W,  R.  13. 

Leaving.  IConey  Inyested  in  Improper  Secu- 
rities.] — An  executor,  who  allowed  part  of  the 
testator*8  assets  to  remain  invested  in  Mexican 
bonds  for  a  year  and  eleven  months  after  the 
testator's  death,  and  eventually  sold  the  bonds 
at  a  lower  price  than  might  have  been  obtained 
by  a  sale  at  an  earlier  period,  but  who  appeared 
to  have  acted  throughout  with  diligence  and 
good  faith,  was  held,  under  the  circumstances, 
not  to  be  liable  for  the  loss  consequent  on  his  not 
having  sold  them  sooner.  Bajcton  v.  Brixton,  1 
Mylne  &  C.  80. 

Where  executors  have  neglected  to  realize 
assets  which  are  outstanding  upon  an  improper 
investment,  there  is  no  fixed  period  at  which  the 
loss  is  to  be  calculated  :  it  depends  on  the  par- 
ticular nature  of  the  property,  and  the  evidence 
affecting  it.    Hughes  v.  jSmpsan,  22  Beav.  181. 

Losses  occurred  by  the  non-sale  of  Crystal 
Palace  shares,  which  were  at  a  premium  at  a 
testator's  death,  but  subsequently  fell  to  a  dis- 
count. Jhe  executors  were  charged  by  the 
certificate  with  the  value  at  the  end  of  two 
months,  but  the  court  varied  the  certificate  to 
twelve  months.     lb. 

But  executors  were  allowed  to  retain  for  a 
limited  period  shares  of  a  banking  company,  as 
great  benefit  to  the  testator's  estate  might  be 
derived  if  retained  until  a  certain  date.  Hirst, 
In  re,  11  L.  T.  533  ;  13  W.  R.  225. 

For  Costa — ^Action  contiLnned  after  Testator's 
Death.] — ^An  order,  under  the  modem  practice, 
allowing  an  executor  to  continue  the  proceed- 
ings in  an  action  instituted  by  his  testator,  which 
order  has  been  obtained  by  him  after  a  judg- 
ment in  favour  of  his  testator,  and  after  notice 
of  an  appeal  against  that  judgment,  is  equivalent 
to  the  old  order  for  revivor,  and  subjects  him  to 
the  same  liabilities.  He  becomes  in  effect  a  sub- 
stantive party  to  the  suit,  and  is  personally  liable 
for  costs.  Boynton  v.  Boynton,  4  App.  Cas.  733  ; 
41  L.  T.  450 ;  27  W.  R.  825. 


Of  Action   by   Besidnary   Legatee   for 


Honey  had  and  received.  ] — ^A  residuary  legatee 
objected  to  certain  items  in  accounts  furnished 
by  the  executors,  amounting  in  all  to  about  lOOZ., 
and  issued  a  writ  for.  an  account  specially  in- 
dorsed imder  Ord.  II  I.  r.  8,  and  payment  of  the 
balance.  An  account  was  taken  under  Ord.  XV. 
r.  1,  without  any  pleadings  being  delivered,  and 
the  chief  clerk  disallowed  all  the  items  objected 
to,  and  made  his  certificate  accordingly : — Held, 
that  the  executors  must  pay  the  costs  of  the 
action.  Iladelyffe,  In  re,  Pearce  v.  Radclyffe, 
Be  Foe  v.  Radelyffe,  50  U  J.,  Ch.  317  ;  44  L.  T. 
96  ;  29  W.  B.  420. 

Not  Bound  to  Plead  Statute  of  LimitationB.] 
— An  administrator  is  not  bound  to  set  up  the 
Statute  of  Limitations  in  respect  of  the  pay- 
ment of  the  balance  of  a  sum  of  money  promised 
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by  the  deceased  to  be  paid  to  his  daughter  on 
her  marriage.    Oarrattf  In  re^  18  W.  R.  684. 

AdmiBsion  of  ABsets  by  Payment  in  Fall  of 

Legacy.] — ^A  testator  gave  pecuniary  legacies  to 
his  widow  and  other  persons,  and  to  his  younger 
children  as  they  came  of  age  or  manied,  and 
gave  and  devised  to  his  eldest  son  certain  real 
estates,  purporting  to  include  in  such  gift  and 
devise  a  oolfiery  which  was,  in  fact,  in  settlement, 
and  the  plant  of  the  colliery,  and  charging  them 
with  a  sum  of  60,000/.  to  form  part  of  his  per- 
sonal estate.  Under  the  settlement  the  colliery, 
with  other  real  estate,  was  subject  to  a  charge 
of  20,000/.  for  portions  of  the  younger  children. 
The  personal  estate  of  the  testator  being  insuffi- 
cient to  meet  his  liabilities  and  the  legacies,  an 
arrangement  was  made  between  the  eldest  son  and 
the  executors,  and  such  of  the  parties  interested 
as  were  then  entitled  to  their  legacies,  whereby 
it  was  agreed  that  the  eldest  son  electing  to  take 
under  the  will  should  take  possession  of  the  col- 
liery and  plant,  and  should  provide  the  balance 
of  the  money  necessary  to  pay  off  the  legacies 
then  payable,  as  well  as  those  which  should  from 
time  to  time  become  due.  Upon  tliis  basis  cer- 
tain of  the  legacies  were  paid  in  full,  and  the 
executors  having  paid  fuU  duty  upon  all  the 
legacies,  passed  their  residuary  account  shewing 
all  the  legacies  as  paid  in  full.  The  eldest  son 
subsequently  failed  to  provide  sufficient  funds  to 
meet  aU  the  legacies,  and  there  were  in  fact  in- 
sufficient assets  to  meet  the  whole  of  the  testator's 
liabilities.  One  of  the  younger  children,  when 
he  became  entitled,  claimed  payment  in  full  of 
his  legacy  from  the  executors,  upon  the  ground 
of  their  having  admitted  a  sufficiency  of  assets : — 
Held,  that  the  executors  could  not  be  held  bound 
by  the  admission  of  assets  in  their  accounts,  and 
that  the  legatee  could  not  establish  a  personal 
claim  against  them.  Morewood  v.  Currcy^  28 
W.  R.  213. 

The  court  will  not  view  the  principle  of  pay- 
ment of  one  legacy  being  an  admission  of  assets 
for  every  other  legatee  as  a  hard-and-fast  rule, 
but  will,  according  to  the  tendency  of  modem 
decisions,  examine  the  facts  of  the  case  fairly 
and  justly,  so  as  not  to  subject  executors  to 
liabilities  which  they  have  never  contemplated. 
Ih. 

Contract  for  Sale  by  Executor  nnder  Mistake.] 

— One  of  two  executors,  erroneously  believing  that 
he  was  acting  with  the  authority  of  the  other, 
contracted  to  sell  a  leasehold  house,  part  of  the 
testator's  estate  : — Held,  that  the  purchaser  could 
not  enforce  a  specific  perfoimance  of  the  contract. 
Sneegby  v.  Thvme,  7  De  G.,  M.  &  G.  399  ;  1  Jur., 
N.  S.  1068. 

Effect  of  Losing  Assets.] — When  assets  have 
come  into  the  possession  of  an  executor  and  are 
afterwards  lost  to  the  estate,  the  rule  as  well  at 
law  as  in  equity  now  is,  that  the  executor  stands 
in  the  position  of  a  gratuitous  bailee,  and  there- 
fore cannot  be  charged  without  some  wilful  de- 
fault by  virtue  of  the  Judicature  Act,  1873,  s.  25, 
sub-s.  11.  Job  V.  Job,  6  Ch.  D.  662  ;  26  W.  R. 
206. 

Infiuits.] — An  executor,  an  infant,  who  never 

proved  the  will,  received  dui-ing  his   infancy 

'sets  of  the  testator,  and  paid  them  to  the  tenant 

life,  by  whom  they  were  lost : — ^Hcld,  that. 


by  reason  of  his  infancy  at  the  time  of  the  re- 
ceipt, he  was  under  no  liability  to  account  for 
them.  Stott  v.  Meanoek,  31  L.  J.,  Ch.  746  ;  10 
W.  R.  605— L.  J. 

4.  Foe  Acts  of  Each  Other. 

Oenerally.] — One  executor  alone  can  do  any 
act ;  but  one  of  several  trustees  cannot.  Riffbtf, 
Exxiarte,  19  Ves.  463  ;  2  Rose,  224. 

A  release  by  one  administrator  will  bind  hi» 
companion.  WUland  v.  Fenn^  2  Selw.  N.  P» 
767. 

One  will  not  be  answerable  for  a  sum  come- 
to- the  hands  of  the  other,  unless  they  have  don& 
joint  acts  ;  but  each  will  be  liable  to  the  whole- 
costs.    Littlehales  v.  Gascoyne,  3  Bro.  C.  C.  7d. 

H  two  executors  join  in  giving  a  discharge  for 
money,  they  are  both  answerable,  though  one  only 
actually  received  it.  JBelchier  v.  ParsoWf  Amb., 
219. 

Alitor  where  trustees  join.    lb. 

In  the  absence  of  fraud,  or  possibly  of  gross 
error,  a  settlement  of  accounts  by  one  execu- 
tor binds  his  co-executor.  Smith  v.  Ererett, 
27  Beav.  446  ;  29  L.  J.,  Ch.  236  ;  5  Jur.,  N.  S, 
1332. 

An  executor  doing  any  act  by  which  pro- 
perty gets  into  possession  of  another  execu- 
tor,  though  Mrith  an  innocent  motive,  is  equally 
answerable.  Langford  v.  Ga%eoyney  11  Ves. 
333. 

It  is  not  sufficient  to  charge  an  executor  with 
assets,  to  shew  that  he  has  acquiesced  in  the  re* 
ceipt  of  assets  by  his  co-executor.  Steame  v. 
MUTs,  1  K.  &  M.  434  ;  4  B.  &  Ad.  657. 

In  Action  for  Use  and  Occupation.] — ^An  ac- 
tion was  brought  against  two  persons,  being  the 
executors  of  a  deceased  termor,  for  the  use  and 
occupation  by  them  of  the  demised  premises ; 
an  entry  and  occupation  by  them  were  proved  : 
— Held,  that  it  did  not  enure  as  that  of  both, 
so  as  to  make  them  jointly  liable  de  bonis 
propriis,  in  an  action  for  use  and  occupation. 
Nation  v.  Toz/>r,  4  Tyr.  561 ;  1  0.,  Sd.  &  B. 
172. 

To  an  action  for  use  and  occupation,  for  a  quar- 
terns rent  from  Lady-day  to  Midsummer,  the  de- 
fendant pleaded,  that  by  an  agreement  between 
the  executors  of  T.  and  the  defendant,  the  de- 
fendant agreed  to  take  of  the  executors  the  pre- 
mises ;  tlmt  it  was  afterwards  agxeed  between 
them  and  \V.,  that  W.  should  become  tenant  to 
the  executors  from  Lady-day,  and  that  the  defen- 
dant should  be  dischai^ed  from  all  liability  to 
subsequent  rent ;  that  the  defendant  accordingly 
gave  up  possession  to  W.,  and  the  executors  ac- 
cepted him  as  tenant : — Held,  that  this  plea  was 
not  proved  by  evidence  that  one  at  the  execu- 
tors had  so  agreed  to  accept  W.  as  tenant  in  lien 
of  the  defendant.  Ikmer  v.  Hardy ,  9  M.  &  W. 
770. 

In  Action  on  Covenaat  for  Qoiet  Eigoyment] 
— In  an  action  against  two  executors  upoh  a 
covenant  of  their  testator  for  quiet  enjoyment 
against  all  claiming  under  him,  the  breach  as- 
signed was,  that  the  executors  having,  at  the 
time  when  the  demise  was  made,  lawful  title  in 
their  own  right,  entered  and  evicted  the  cove- 
nantee. Entry  and  eviction  by  the  two  were 
proved,  the  only  evidence  shewing  that  it  was 
under  lawful  title,  being  a  declaration  by  one  after 
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the  entry,  that  the  two  had  lawful  title  through 
the  testator  under  a  deed  prior  to  that  saed  upon. 
Qnsere,  whether  the  declaration  was  admissible 
at  all  as  evidence  of  the  title  without  production 
of  the  deed.  Ihif  v.  Waters,  4  P.  &  D.  1  ;  12 
A.  &:  £.  48. 

But  held,  that,  assuming  it  to  be  admissible  as 
against  the  party  making  it,  the  declaration  was 
not  evidence  against  the  other,  as  it  did  not 
relate  to  the  affairs  of  the  executorship.  And 
therefore,  that  no  proof  had  been  given  to  support 
the  action.    lb. 

For  Oosts  of  Defftulting  Co-Ezecntor.j  — 
Two  executors  in  an  administration  suit  ap- 
peared by  the  same  solicitor,  to  whom  they  had 
given  a  joint  retainer.  One  of  them  was  a 
debtor  to  the  estate,  and  subsequently  became 
bankrupt : — ^Held,  as  to  the  costs  incurred  by 
them  prior  to  the  bankruptcy,  that  the  solvent 
executor  was  to  be  allowed  only  his  own  pro- 
portion of  them  out  of  the  fund  ;  the  defaulter's 
proportion  of  those  costs  being  set  off  against 
the  debt  due  from  him.  But  the  costs  incurred 
subsequently  to  the  bankruptcy  were  allowed  in 
full.  Watson  v.  Row  (next  case)  dissented  from. 
Smith,Y,  Dale,  18  Ch.  D.  516  ;  60  L.  J.,  Ch.  352  ; 
44  L.  T.  460  ;  29  W.  R.  330. 

Two  executors  jointly  retained  solicitors.  One 
of  them,  largely  indebted  to  the  estate,  died  in- 
solvent : — Held,  that  as  the  other  was  liable  to 
the  solicitors  for  the  whole  of  tiieir  costs,  they 
must  be  allowed  to  him  out  of  the  estate.  Wat- 
son V.  Haw,  18  L.  R.,  Bq..680  ;  43  L.  J.,  Ch.  664  ; 
22  W.  R.  793. 

Payment  of  IConey  to  Co-Ezecntor,  who  Xii- 
appropriates  it  j — ^An  executor  administering, 
having  once  received  money,  assets  of  his  testator, 
cannot  discharge  himself  under  the  plea  of  plene 
administravit  to  an  action  by  a  bond-creditor  of 
his  testator,  by  shewing  that  he  paid  the  money 
over  to  his  co-executor,  for  the  express  purpose 
of  satisfying  such  bond^reditor  ;  although  his 
co-executor  may  have  misapplied  such  money  by 
using  it  in  discharge  of  his  own  simple  contract 
debts.  Orosse  v.  Smith,  7  East,  246  ;  3  Smith, 
203. 

On  the  death  of  an  intestate,  administration 
was  granted  to  her  son  and  daughter.  The 
daughter  being  then  covert,  the  assets  were  paid 
in  May,  1831,  into  a  banker's  to  the  joint  ac- 
count of  her  brother  and  husband,  and,  with  the 
exception  of  the  share  of  one  of  the  next  of  kin 
who  was  abroad,  were  soon  afterwards  paid  away 
among  the  several  parties  entitled  by  means  of 
cheques  signed  by  the  husband  and  brother.  The 
husband  died  in  December,  1831  ;  and  ten 
months  afterwards  the  brother  drew  out  the 
balance,  applied  it  to  his  own  use,  and  absconded  : 
— Held,  that  the  estate  of  the  administratrix  was 
liable  for  the  loss.  Clottgh  v.  Biynd,  3  Mylne  k  C. 
490  ;  2  Jur.  968. 

If  an  executor  enables  his  co-executor  to  obtain 
a  sum  of  money  belonging  to  their  testator's 
estate,  which  the  co-executor  misapplies,  such 
executor  will  not  be  responsible  for  the  loss,  if 
his  co-executor  could  have  obtained  the  money 
by  his  own  independent  act.  Candler  v.  Tillett, 
22  Beav.  257  ;  25  L.  J.,  Ch.  505. 

But  an  executor  will  be  responsible  for  any 
loss  which  may  arise  by  leaving  the  securities  of 
their  testator  in  the  hands  of  his  co-executor, 
who  was  also  the  mortgagor,  even  though  such 


co-executor  was  the  legal  and  confidential  adviser 
of  the  testator,  in  whose  custody  he  always  left 
his  title-deeds  and  securities.    Ih, 

Fraudulent  Xortgage  by  one  Executor— For- 
gery.]— A  son,  who  was  heir-at-law  to  his  father, 
and  who  was  one  of  the  executors  and  trustees  of 
his  father's  will,  though  he  had  not  proved  the 
will,  and  whose  christian-names  and  description 
were  identical  with  those  of  his  father,  after  his 
father's  death,  executed  mortgages  of  freehold 
and  leasehold  property  of  the  father  and  applied 
the  mortgage  money  to  his.  own  purposes.  He 
handed  over  the  title-deeds  to  the  mortgagees. 
The  transaction  took  place  without  the  know- 
ledge of  his  mother  and  sister,  who  were  co- 
trustees and  co-executrixes  with  him,  and  who 
had  proved  the  will.  The  will  had  not  been 
registered  in  the  Middlesex  registry,  though  the 
property  was  situate  in  that  county.  The  mort- 
gage deeds  were  registered.  They  purported  to 
be  executed  by  the  absolute  owner  of  the  pro . 
perty,  and  the  solicitor  who  acted  for  both  particj 
believed  the  son  to  be  the  absolute  owner.  The 
son  told  him  nothing  about  the  father's  wilj. 
The  solicitor  searched  the  Middlesex  registry. 
The  son  took  a  beneficial  interest  under  the  trusts 
of  the  father's  will.  After  the  son's  death  the 
fraud  was  discovered,  and  the  mother  and  sister, 
as  trustees  of  the  father's  will,  brought  an  action 
against  the  mortgagees,  claiming  a  declaration 
that  the  mortgages  were  void  against  them,  and 
delivery  up  of  the  title-deeds.  The  other  bene- 
ficiaries under  the  will  were  made  defendants  : — 
Held  (by  Kay,  J.,  and  the  Court  of  Appeal), 
that  the  son  in  executing  the  mortgage  deeds 
was  personating  his  father ;  that  the  deeds  were 
forgeries  and  passed  nothing  to  the  mortgagees, 
except  the  son's  beneficial  interest  under  the 
father's  will ;  and  that  the  mortgagees  could 
obtain  no  title  by  virtue  of  the  Middlesex  Re- 
gistry Act.  Cooper,  In  re,  Cooper  v.  Vesey,  20 
Ch.  D.  611  ;  47  L.  T.  89  ;  30  W.  R.  648— C.  A. 
Affirming  51  L.  J.,  Ch.  149 ;  45  L.  T.  632 ;  30 
W.  R.  148. 

Per  Lindley,  L.  J. : — The  son  could  have  been 
convicted  of  forgery  by  reason  of  his  executing 
the  mortgage  d^s.    lb. 

Statute  of  Limitations.] — In  an  action  by  a 
payee  of  a  promissory  note  for  300^.,  against  the 
surviving  executors  of  William  P.,  the  maker,  in 
order  to  take  the  case  out  of  the  Statute  of 
Limitations,  he  proved  that  he  had  been  supplied 
by  Joseph  P.,  the  deceased  executor,  with  malt 
and  other  articles  ;  and  he  put  in  an  account 
between  them,  signed  "  Settled,  Joseph  P.,"  on 
one  side  of  which  the  plaintiff  was  charged  with 
various  quantities  of  malt ;  and  on  the  other 
side  had  credit  for  payments,  there  being, 
amongst  others,  the  following  item  : — *'To  one 
year*s  interest,  \ol. :" — Held,  that  this  settle- 
ment of  account  was  evidence  of  payment  of 
the  Ihl,  by  Joseph  P.,  but  not  in  his  representa- 
tive character.  Scholey  v.  Walton,  12  M.  &  W, 
510;  13L.  J.,  Ex.  122. 

6.  Dbvabtavit. 

Ezeenton  of  Ezeeutort  and  Administratort.  | 
— ^It  is  not  enough  for  the  executor  of  an  executor, 
sued  for  breach  of  covenant  made  by  the  original 
testator,  to  plead  plene  administravit  all  the 
goods  and  chattels  of  the  original  testator  at  tbfl_ 
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time  of  his  death,  come  to  the  hands  of  the  de- 
fendant, &c.,  without  also  pleading  plene  adminis- 
travit  by  the  first  execntor  ;  or  at  least  that  he, 
the  second  executor,  had  no  assets  of  the  first ; 
80  as  to  shew  that  he  had  no  fund  out  of  which 
any  deyastavit  by  the  first  executor  could  be 
made  good.     Wells  v.  Fydell,  10  East,  315. 

In  an  action  against  the  executor  of  A.,  the 
declaration  alleg^  that  the  plaintiff  had  re- 
covered judgment  against  A.,  executor  of  R., 
and  that  A.  had  been  guilty  of  a  deyastavlt. 
The  defendant  pleaded  that  R.  appointed  A.  and 
B.  his  executors  ;  that  B.  was  still  living ;  that 
A.  at  his  death,  and  after  his  death  B.,  had 
effects  of  R.  sufficient  to  satisfy  the  judgment, 
and  that  the  defendant  never  had  in  his  hands 
any  effects  of  R.  as  executor  : — Held,  that  the 
plea  was  bad,  as,  by  30  Car.  2,  st.  1,  c.  7,  the  de- 
fendant was  responsible  as  executor  for  A.*s 
devastavit,  which  the  plea  admitted.  Coward  v. 
Gregory,  2  L.  R.,  C.  P.  153  ;  36  L.  J.,  0.  P.  1  ; 
12  Jur.,  N.  S.  1000 ;  15  L.  T.  279 ;  15  W.  R. 
170. 

The  death  of  an  executor  before  payment  of 
his  testator's  debts  is  no  excuse  to  a  charge  of 
devastavit.    Ih, 

Kon-eonyertion  of  Bhans  in  Bank.]— There 
is  no  rule  in  equity,  any  more  than  at  law, 
that  the  mere  non-suing  by  a  specialty  cre- 
ditor for  any  period  within  the  statutory  limit 
of  twenty  years  is  such  negligence  as  deprives 
him  of  the  right  of  requiring  payment  of 
the  specialty  debt,  S.  covenanted  with  B.  for 
immediate  payment  of  a  sum  of  money  in  ex- 
oneration of  B.,  and  in  substitution  for  a  similar 
sum  which  B.  was  liable  to  pay  within  six 
months  of  his  death.  S.  died  without  having 
paid,  or  been  called  on  to  pay  that  sum,  leaving 
property  amply  sufficient  to  meet  it,  but  her 
executor,  instead  of  providing  out  of  her  estate 
funds  to  meet  the  liability  on  her  covenant,  left 
her  estate,  consisting  entirely  of  shares  in  a  bank, 
which  afterwards  failed,  unconverted.  The  in- 
vestment in  bank  shares  was  authorized  by  the 
will  of  S. : — Held,  that  the  executors  of  B.  were 
entitled,  after  a  lapse  of  eighteen  and  a  half 
years,  to  enforce  that  covenant  against  the  estate 
of  S.,  and  that  the  executor  of  S.,  having  com- 
mitted a  devastavit  in  not  converting  the  shares 
to  provide  for  payment  of  the  debt,  was  liable  to 
make  good  the  amount  for  which  his  testatrix 
was  so  liable  under  her  covenant.  Baker j  In  re, 
Collins  V.  RlwdeSf  Seaman,  In  re,  Hhodes  y, 
WUh,  20  Ch.  D.  230  ;  51  L.  J.,  Ch.  316  ;  45 
L.  T.  668  ;  30  W.  R.  858— C.  A. 

DiYidends  Beoeived  by  Solicitor  of  Tnittee — 
Interest.] — ^An  administratrix,  who  had  per- 
mitted her  solicitor  to  receive  dividends  of  a 
fund  set  apart  for  an  infant  next  of  kin,  was 
ordered  to  account  for  the  dividends,  with  in- 
terest at  the  rate  of  Zl.  per  cent,  with  half-yearly 
rests.  Oilroy  v.  Stevens  or  Stephen,  51  L.  J., 
Ch.  834  ;  46  L.  T.  761  ;  30  W.  R.  745. 

llarried  Womon.1 — A  married  woman  execu- 
trix proving  the  will,  and  surviving  her  husband, 
is  liable  for  a  devastavit  committed  by  her  hus- 
band during  their  joint  lives.  Saady  v.  Turn- 
hull,  1  L.  R.,  Ch.  494  ;  36  L.  J.,  Ch.  784  ;  12  Jur., 
N.  S.  612  ;  14  L.  T.  813  ;  14  W.  R.  955— L.  J. 

If  the  husband  of  a  feme  covert  executrix 
commits  a  devastavit,  and  becomes  bankrupt, 


the.  wife  surviving  is  not  liable.     Beynon  v. 
OoUins,  2  Bro.  C.  C.  323. 

Hnfbands.J — The  husband  of  an  executrix  or 
administratrix  is  liable  for  all  the  assets  received 
or  devastavits  committed  by  himself  or  by  his 
wife  during  the  coverture,  and  his  estate  remains 
liable  after  his  death.  Smith  v.  Smith,  21  Beav. 
385. 

The  husband  of  an  executrix,  who  was  liable 
for  a  breach  of  trust,  made  his  wife  and  two 
others  his  executrix  and  executors.  They  pos- 
sessed themselves  of  all  his  assets  : — ^Held,  that 
the  husband*s  liability  was  not  satisfied  by  the 
circumstance  of  his  widow  uniting  in  herself  the 
two  characters.    Ih. 

Differoneo  betwoen  Sam  accepted  by  Adminii- 
trator  and  Amonnt  of  Verdict.] — ^An  adminis- 
trator, having  arrested  a  debtor  to  the  intestate 
for  money  had  and  received  to  the  defendant's 
use,  obtained  a  verdict  and  charged  him  in 
execution.  The  defendant  obtained  a  rule  for 
a  new  trial,  and  petitioned  the  insolvent  court 
for  his  discharge.  Under  these  circumstances 
the  debtor  requested  to  be  discharged  on  payment 
of  a  sum  considerably  less  than  that  recovered 
in  the  action,  and  less  than  the  costs.  The  ad- 
ministrator consented  to  the  terms,  and  the 
debtor  was  liberated.  A  creditor  of  the  intestate 
sued  the  administrator : — Held,  that  the  adminis- 
trator was  not  personally  liable,  as  for  assets, 
for  any  part  of  the  sum  given  by  the  verdict 
against  the  debtor,  and  was  not  guilty  of  a  de- 
vastavit in  permitting  his  liberation.  Penning' 
ton  V.  Healey,  3  Tyr.  319  ;  1  C.  &  M.  402. 


6.  Other  Mattebs. 

Xisrepresentation  by  Testator.] — A  client,  in 
1869,  intrusted  money  to  a  solicitor  to  invest  on 
mortgage  of  land,  trusting  to  representations  by 
the  solicitor  (who  acted  for  both  parties)  that 
the  property  was  of  fee-simple  tenure,  and  free 
from  incumbrances.  The  mortgagor  died  in  1879, 
and  the  solicitor  died  in  1881,  when  the  client 
discovered  that  part  of  the  property  was  only 
leaseiiold  for  lives,  and  also  that  the  solicitor 
held  a  prior  mortgage  on  part  of  the  lands.  In 
an  action  to  make  the  solicitor's  estate  liable  for 
the  deficiency  of  the  security  : — Held,  that 
though  on  the  evidence  the  solicitor  would  have 
had  no  defence  to  the  action  if  brought  in  his 
lifetime,  yet  it  was  not  maintainable  against  his 
executors.  Yovny  v.  Wallingford,  52  L.  J.,  Ch. 
590 ;  48  L.  T.  766  ;  31  W.  R.  838. 

Liability  of  Administrator  of  Predeoesior.l — 
Where  an  administrator  has  died,  and  anotner 
has  been  appointed,  the  latter  is  not  liable  for 
the  assets  which  came  to  the  hands  of  his  prede- 
cessor. Att,-Gen.  v.  Kohler,  9  H.  L.  Cas.  654  ; 
8  Jur.,  N,  S.  467  ;  5  L.  T.  35  ;  9  W.  R,  933. 

Poor  Bate  —  Qualification  of  Szecntor  aa 
Voter.] — An  inhalHtant,  assessed  to  and  charged 
in  the  last  rate  made  for  the  relief  of  the  poor, 
is  entitled  to  add  property  for  which  he  is  so 
assessed  and  charged  in  the  rate  as  executor  of 
A.,  to  property  to  which  he  is  assessed  and 
charged  in  his  own  individual  capacity,  for  the 
purpose  of  making  up  his  qualification  as  a  voter, 
under  68  Geo.  3,  c.  69,  s.  3,  and  it  is  immaterial 
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that  his  name  is  not  entered  as  being  one  of  the 
executors  in  the  rate-book.  Reg,  ▼.  Kirhy^  6 
L.  T.  280 ;  10  W.  R.  13. 

Expenses  of  Bemoyal  of  Sunken  Vessel.] — 

Under  a  local  act,  commissioners  were  em- 
X>owered,  when  a  Tessel  had  been  sunk  or 
stranded,  if  the  owner  should  neglect  or  refuse, 
within  a  certain  time,  to  raise  it,  to  cause  it  to 
be  raised,  or  if  that  could  not  be  effected  to  blow 
it  up,  and  to  recover  the  expense  in  a  summary 
manner  from  the  owner.  A  vessel  having  sunk, 
her  two  partners  did  not  raise  her,  so,  by  order 
of  the  commissioners,  endeavours  were  made  to 
Jiiise  her,  and  these  proving  ineffectual,  she  was 
blown  up.  After  the  attempts  to  raise,  but 
before  the  blowing  up,  one  of  the  owners  died, 
and  proceedings  were  taken  against  the  survivor 
and  the  co-executor  to  enforce  payment  of  the 
expenses,  both  of  the  attempts  to  raise  the  ship 
and  to  blow  it  up : — Held,  that  the  order  for 
payment  of  the  expenses  could  not  be  made 
against  the  executor,  but  that  it  might  be  made 
against  the  co-owner.  WiUon  v.  Cator,  11  W. 
R.  337. 


IV.  ASSETS. 
1.  What  fobms  Pabt  of  Estate. 

OenoraUy.] — ^A  debt  due  by  an  executor  is 
assets.    Slmnums  v.  Gutteridge^  13  Ves.  264. 

Wltere  an  executor  proves  a  will,  probate  has 
reference  back  to  the  death  of  the  testator,  and 
what  was  then  in  the  hands  of  the  executor  is 
assets  for  the  payment  of  the  testator's  debts. 
Ingle  v.  Richards,  28  Beav.  366  ;  6  Jur.,  N.  S. 
117;8W.  R.697. 

Ooodwill  of  PnUio-houie  Lease.] — Money  re- 
ceived by  an  executrix  for  the  goodwill  of  a 
public-house  is  assets  in  her  hands.  Worral  v. 
Hand,  Peake,  74. 

Lease.] — A  lease  which  belonged  to  an  in- 
testate, and  on  which  the  plaintiff  has  a  lien,  is 
nevertheless  to  be  considered  as  assets  in  the 
hands  of  the  administrator,  who  has  the  power 
to  redeem  it,  as  well  as  to  dispose  of  the  legal 
estate.     Vincent  v.  Shurj),  2  Stark.  607. 

Debts  not  aotoaUy  Beeoiyed.]— As  against  an 
administrator,  debts  due  to  the  intestate  are  not 
to  be  considered  as  assets  till  actually  received, 
although  not  stated  in  the  administrator's  in- 
ventory to  be  desperate.  Giles  v.  Dyson,  1 
Stark.  32. 

Poliey  of  Ininraneo.]— A  testator,  being  in- 
debted to  R.,  deposited  with  him  a  policy  of  in- 
surance on  the  testator's  life,  as  security  for  the 
debt,  and  for  a  further  advance  then  made  by 
R.,  and  died,  leaving  R.  and  M.  his  executors  ; 
R.,  still  holding  the  policy,  applied  to  the  in- 
surers for  the  amount  due  on  it  (200Z.),  which 
they  refused  to  pay,  unless  R.  and  M.  gave  a 
receipt  for  it,  as  executors.  They  did  so,  R. 
making  protest  ^that  he  signed  it  as  executor 
merely  to  satisfy  the  insurers.  In  an  action  by 
a  judgment  creditor,  to  which  the  executors 
pleaded  plene  administraverunt  except  as  to  41. 
(the  surplus  out  of  the  200^.  after  payment  to 
R.)  : — ^Held,  that  the  executors  were  not  charge- 


able with  the  200Z.  as  assets,  but  only  with  the 
surplus  after  payment  to  R.  Glaholme  v. 
Roumtree,  6  A.  &  E.  710 ;  2  N.  &  P.  557. 

Fund  Paid  ont  of  Conrt  in  respect  of  Costs.] — 

A.  commenced  a  suit  in  chancery  for  an  account 
under  a  will,  in  which  she  employed  as  her 
solicitors,  first  B.,  then  C,  who  successively  gave 
up  the  suit,  and  then  D.,  who  continued  to  con- 
duct it  till  her  death  in  1829.  After  her  death, 
E.,  her  executor,  filed  a  bill  of  revivor,  and  D. 
continued  to  conduct  the  suit  for  him.  In  1838, 
a  decree  was  made,  whereby  it  was  ordered  that 
the  master  should  settle  the  costs  of  all  the 
parties ;  and  that  the  same,  when  taxed  and 
settled,  should  be  paid  ont  of  the  fund  in  the 
following  manner  :  viz.,  the  plaintiff's  costs  (con- 
sisting of  the  costs  both  of  A.  and  E.)  to  D.,  his 
solicitor;  and  the  costs  of  the  defendants  to 
their  several  solicitors.  The  plaintiff's  costs 
were  taxed,  and  certain  sums  in  respect  of  them 
were  paid  to  D.  C.  sued  E.  as  executor  of  A.  for 
the  amount  of  his  bill,  and  had  judgment  of 
assets  quando  acciderint.  He  afterwards  brought 
another  action  on  the  judgment,  and  had  given 
notipe  of  trial ;  and  it  was  then  agreed  between 
them,  that,  on  C.'s  withdrawing  the  record,  B. 
would  then  pay  him  lOOZ.  on  account  of  his  bill, 
and  the  remainder  out  of  the  assets  which  should 
first  come  to  his  hands  as  executor  of  A. ;  and 
the  record  was  accordingly  withdrawn.  A 
further  sum  was  afterwaids  paid  out  of  the 
Court  of  Chancery  to  D.,  in  respect  of  the  same 
costs : — Held,  that  this  sum  was  assets  in  the 
hands  of  E.,  within  the  meaning  of  the  agree- 
ment. Smedley  v.  Philjfot,  3  M.  &  W.  573  ;  1 
H.  &  H.  302. 

Bont-oharge  pur  antro  Tie.] — ^A  rent-charge 
pur  autre  vie,  if  the  grantee  dies,  leaving  cestui 
que  vie,  goes  to  the  grantee's  executor,  though 
not  named  in  the  grant.  Bearpark  v.  Ilutchin- 
san,  7  Ring.  179  ;  4  M.  &  P.  848. 

Annnity.] — The  55  Geo.  3,  c.  184,  schedule, 
part  3,  imposes  an  ad  valorem  duty  on  letters  of 
administration,  where  the  estate  is  above  20^.  in 
value,  exclusive  of  what  the  deceased  shall  have 
been  possessed  of  or  entitled  to  as  a  trustee,  and 
not  beneficially.  An  intestate  had  granted  an 
annuity  to  A.,  and  afterwards  by  deed  conveyed 
his  property  to  B.,  who  covenanted  to  indemnify 
him  against  the  payment  of  the  annuity.  De- 
fault having  been  subsequently  made  in  the  pay- 
ment during  the  intestate's  lifetime,  the  an- 
nuitant sued  his  administratrix,  and  recovered 
judgment  for  debt  and  costs  exceeding  20/. 
The  administratrix  paid  this,  and  then  sued  B. 
on  his  covenant  for  the  amount : — Held,  that 
the  right  to  recover  this  sum  was  a  part  of  the 
intestate's  estate,  and  rendered  the  letters  of  ad- 
ministration liable  to  stamp  duty ;  and  that  the 
intestate,  if  he  had  lived,  could  not  have  been 
considered,  in  respect  of  that  sum,  as  a  mere 
trustee  for  the  annuitant,  and  having  no  bene- 
ficial interest.  Carr  v.  Roberts,  2  B.  &:  Ad. 
905. 

Insnranoo  byGrantoo.] — By  a  deed  dated 

in  1822,  A.,  in  consideration  of  6002.,  granted  an 
annuity  of  64/.  7*.  6rf.  to  B.  for  ninety-nine 
years  if  A.'s  wife  should  so  long  live.  And  by 
the  same  deed  the  wife  granted  the  rents,  issues, 
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and  profits  ot  copyhold  property  to  which  she 
was  entitled  tor  her  separate  use  to  B.  during 
her  life,  upon  trust  to  pay  and  retain  the  annuity 
thereout,  and  such  premiums  of  insurance  as 
therein  mentioned,  and  subject  thereto  to  account 
for  the  residue  to  the  wife.  By  this  deed  A. 
covenanted  for  his  wife's  title,  for  her  appearance 
at  any  insurance  office  selected  by  B.,  and  that 
she  should  not  during  the  continuance  of  the 
annuity  go  beyond  the  seas  without  notice  to  B. 
to  enable  him  to  pay  the  additional  premiums. 
There  was  a  power  of  sale  and  a  power  for  A. 
to  repurchase  the  annuity  upon  payment  of, 
600^.  and  all  arrears  of  the  annuity.  B.  insured 
the  wife's  life  for  600/.  at  a  premium  of  161. 7s.  6d. 
It  was  not  in  dispute  that  the  annuity  of  64Z. 
7s,  6d.  was  made  up  of  this  premium  and  48Z. 
or  eight  per  cent,  upon  the  600Z.  The  repre- 
sentatives of  B.  entered  into  possession  of  the 
copyhold  hereditaments  soon  after  the  death  of 
B.  in  1824,  and  had  remained  in  possession  down 
to  the  present  time.  After  the  death  of  A.  and 
his  wife,  in  a  suit  by  the  wife's  representative 
against  B.'s  representatives  for  an  account  of 
the  rents  and  profits  and  for  redemption  of  the 
copyholds  and  the  policy,  which  had  greatly 
increased  in  value  by  means  of  bonuses : — Held, 
that  the  policy  did  not  constitute  a  security  in 
which  A.  or  ins  wife  had  any  redeemable  in- 
terest, and  that  the  surplus  proceeds  of  the  policy, 
after  payment  of  the  600Z.  and  all  arrears  of  the 
annuity,  formed  part  of  B.'s  personal  estate. 
Preston  v.  Keele,  12  Ch.  D.  760 ;  40  L.  T.  303  ; 
27  W.  B.  642. 

Separate  Aeooant.] — Earl  Ellenborough  held 
the  office  of  chief  clerk  of  the  Queen*s  Bench 
from  1811  to  1838,  when  the  office  was  abolished 
by  1  Vict.  c.  30.  During  that  time  he  received 
the  suitor's  funds  paid  into  court,  and  invested 
them  in  Exchequer  bills,  and  received  the  interest 
for  his  own  benefit,  but  from  the  date  of  a  report 
of  a  select  committee  of  the  House  of  Commons 
in  1834,  the  earl,  in  deference  to  the  report,  left 
the  accumulations  of  interest  standing  to  a  sepa- 
rate account  at  his  banker's.  He  died  in  1871 : — 
Held,  that  the  executors  were  not  entitled  to  the 
accumulated  fund,  and  that  it  belong^  to  the 
crown.  Colchester  v.  LaWy  16  L.  R.,  Eq.  263  ; 
43  L.  J.,  Ch.  80. 

Payment  to  Widow  for  obtaining  Appoint- 
ments.]— The  widow  of  a  surgeon,  who  died 
intestate,  agreed  with  R,  in  consideration  of 
600/.,  to  obtain  for  him  certain  appointments 
^cld  by  her  late  husband.  The  widow  subse- 
quently renounced  her  right  to  take  out  letters 
of  administration  to  her  husband's  estate: — 
Held,  that  the  whole  of  the  6001.  belonged  to 
the  intestate's  estate.  Jones  v.  Jones,  30  L.  T. 
254. 

When  Debt  Beleased.]— A.  borrowed  1,100/. 
from  his  stepmother,  upon  an  agreement  that 
the  debt  should  be  paid  by  deductions  of  100/. 
from  each  quarterly  payment  which  she  made 
him  for  her  board.  After  two  deductions  had 
been  made,  she  declared  she  would  make  no 
more,  and  thenceforward  continued  to  pay  the 
quarterly  sums  in  full.  She  appointed  lum  sole 
executor  of  her  will,  which  contained  no  dis- 
position of  her  residuary  estate : — Held,  that 
although  in  order  to  have  an  effectual  release 
in  equity  of  a  debt,  there  must  be  an  actual 


legal  release  or  transfer  of  the  property,  in  this 
case  the  debt  was  satisfied  on  two  grounds. 
First,  because  the  appointment  of  the  debtor  as 
executor  operated  as  a  release  at  law,  and  all 
claim  in  equity  to  recover  the  debt  was  pre- 
vented by  the  intention  of  the  testatrix  to  re* 
lease  it ;  and,  secondly,  because  the  testatrix  by 
Tnalcing  the  full  quarterly  payments  had  actually 
completed  the  gift  of  the  instalments  she  was 
entitled  to  retam.  Strong  v.  Bird,  18  L.  R^ 
Eq.  315 ;  43  L.  J.,  Ch.  814 ;  30  L.  T.  745 ;  22 
W.  B.  788. 

Proof  vL]'^See  post,  col.  1690. 

2.  Notice  to  Creditors  by  advertisemeht. 

Wlien  Preteeted.]— The  executors  of  a  testator, 
whose  estate  was  liable  to  replace  trust  money 
in  consequence  of  a  breach  of  trust,  are  not  pro- 
tected from  liabiUty  under  22  &  23  Vict.  c.  35, 
s.  29,  they  having  only  issued  notices  for  claims 
against  the  testator's  estate,  to  be  sent  in  within 
three  weeks,  by  advertisement  in  local  news- 
papers in  the  neighbourhood  where  the  testator 
resided,  and  not  in  the  London  Gazette.  Wood 
or  Woods  V.  Weightman,  13  L.  R.,  Eq.  434  ;  26 
L.  T.  385 ;  20  W.  R.  459. 

An  executor  with  notice  of  a  claim  against  his 
testator's  estate  is  not  discharged  from  liability 
to  satirfy  that  claim  by  the  fact  that  the  person 
entitled  to  make  the  claim  has  failed  to  send  in 
particulars  of  it  in  answer  to  an  advertisement 
for  creditors  under  22  ic  23  Vict.  c.  35,  s.  29. 
Land  Credit  Gmpany  of  Ireland,  In  re,  Mark- 
tvelVs  ease,  21  W.  B.  135. 

Notice  of  a  remote  contingent  liability  on  the 
part  of  a  testator  is  not  sufficient  to  prevent  his 
executor  from  distributing  his  residuary  estate ; 
and  if  the  executor  distributes  with  such  notice, 
and  the  liability  afterwards  ripens  into  a  debt, 
he  will  be  entitled  to  call  on  the  residuary 
legatees  to  refund.  Jervis  v.  Wol/erstan,  18 
L.  R.,  Eq.  18 ;  43  L.  J.,  Ch.  809 ;  30  L.  T.  462. 

AppUes  to  Next  of  Kin.]— The  22  &  23  Vict 
c.  35,  s.  29,  is  not  confined  to  claims  of  credi- 
tors of  the  testator  or  intestate,  but  applies 
also  to  persons  having  claims  as  next  of  kin. 
Xewton  V.  Sherry,  1  C.  P.  D.  246  ;  45  L.  J.,  C.  P. 
257  ;  34  L.  T.  251 ;  24  W.  R.  371. 

Sureties  in  Adminiitnttioii  Bond.] — It 

also  affords  protection  to  the  sureties  in  an  ad- 
ministration bond,  where  the  administrator, 
before  distributing  the  assets  of  the  intestate,  has 
pursued  the  course  pointed  out  by  that  section. 
lb. 

Bnflleieney  o£]  —  A  notice  addressed  to 
*'  creditors  and  other  persons  having  claims  or 
demands  against  or  upon  the  estate  of  the  intes- 
tate," requiring  them  to  send  in  particulars  of 
their  claims  or  demands  upon  the  estate  to  the 
administrator,  or  that,  in  default  thereof,  he 
would,  at  the  expiration  of  the  time  mentioned  in 
the  notice,  proceed  to  administer  the  assets  of 
the  deceased,  having  regard  only  to  the  claims 
and  demands  of  which  he  should  then  have  had 
notice,  is  a  sufficient  notice  under  the  statute 
to  a  person  having  a  claim  as  next  of  kin.    lb. 

The  daughter  of  the  intestate  left  her  home 
at  an  early  age  (in  1857),  changed  her  name, 
and,  without  notice  to  any  of  her  relatives,  went 
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to  America.    In  1871  she  returned  to  England 
and  endeavoured  to  find  her  mother  ;  bnt,  the 
mother  having  changed  her  residence  and  mar- 
ried again,  she  was  unable  to  find  her.  She  again 
came  to  i^gland  in  1874,  when  she  found  that 
her  mother  was  dead.    In  the  meantime  a  sister 
of  her  mother  had  obtained  letters  of  adminis- 
trationi  and,  after   advertising  in  the   London 
Gazette  and  in  The  Times  and  another  London 
newspaper,  in  the  terms  of  s.  29  of  22  &  23  Vict 
c.  35,  for  "  creditors  and  other  persons  having 
claims  or  demands  against  or  upon  the  estate  of 
the  deceased,"  distributed  the  assets  amongst 
the  brother  and  two  sisters  (herself  being  one) 
of  the  deceased,  being  Ignorant  that  the  daughter 
of  the  intestate  was  still  living.    In  an  action  by 
her  (who  had  procured  the  revocation  of  the 
letters  of  administration  granted  to  her  aunt, 
and  a  fresh  grant  to  herself,  and  an  assignment 
of  the  administration  bond)  against  the  sureties  : 
— Held,  that  the  notice  being  good  in  form,  and 
the  publication  all  that   could   reasonably  be 
required  under  the  circumstances,  s.  29  of  22  & 
23  Vict.  c.  35,  afforded  a  good  defence.    Ih, 

Duty  to  give  Information  of  Parties  reeeiTing 
Honey.] — A  personal  representative  who  has 
duly  distributed  the  assets  under  22  &  23  Yict.  c. 
85,  s.  29,  ought  to  give  an  unpaid  creditor  full 
information  as  to  particular  parties  among  whom 
he  has  so  distributed  the  assets ;  but  for  this 
purpose  a  reference  to  the  residuary  account 
passed  by  him  is  sufiicient.  Lindtey,  In  re^  IHl- 
gate  v.  lAndtey^  8  Ir.  R.,  Eq.  61. 

If  he  did  not  give  such  information  before 
suit  instituted  by  the  creditor,  he  wiU  be  refused 
the  costs  of  defending  himself  and  claiming  the 
protection  of  the  statute.    Ih. 


3.  Legal  ob  Equitable. 

Generally.]  —  Equitable  assets,  when  they 
come  into  the  hands  of  the  executors  in  money, 
are  legal  assets.  Marston  v.  Doumes,  1  A.  3c  E. 
31 ;  3  N^&  M.  861  ;  6  C.  &  P.  381. 

That  which  an  administrator  is  entitled  to  re- 
ceive as  administrator  virtute  officii  can  never 
be  -equitable  assets  ;  and  in  considering  whether 
assets  are  legal  or  equitable,  the  question  is  not 
whether  the  money  is  recoverable  through  the 
agency  of  a  court  of  equity  or  a  court  of  law,  but 
whether  it  is  money  which  the  personal  repre- 
sentative is  entitled  to  recover,  independently 
of  any  directions  of  the  testator.  Att.'Gen.  v. 
Br%nningj  8  H.  L.  Gas.  243  ;  30  L.  J.,  Ex.  379 ; 
6  Jur.,  N.  S.  1083  ;  8  W.  R.  362. 

Equity  of  Redemption  of  Copyholds.] — In  the 
case  of  a  testator  who  died  before  the  1st  of 
January,  1870,  the  equity  of  redemption  in  copy- 
holds is  to  be  administered  as  legal  assets  under 
3  &  4  Will.  4,  c.  104.  Burrelly  In  re,  Burrell 
V.  SmUh,  9  L.  R.,  Eq.  443 ;  39  L.  J.,  Ch.  544  ; 
22  L.  T.  263. 

Of  Chattel  Seal.]— Notwithstanding  the 

32  U,  33  Vict.  c.  46,  the  produce  of  the  sale  of  an 
equity  of  redemption  in  a  chattel  real  consti- 
tutes legal  anets,  whether  the  testator  has  or  has 
not  cha^d  aU  his  property  with  the  payment 
of  his  debts.  HanUy  v.  McDermott,  9  Ir  R., 
Eq.  35. 

An  equity  of  redemption  in  a  sum  of  money 


charged  on  real  estate  is  a  legal  asset.  Cook  v. 
Oreg$on,  3  Drew.  647  ;  25  L.  J.,  Ch.  706  ;  2  Jur., 
N.  S.  510. 

Amount  Beeeived  on  Bond.] — ^A  bond  was 
given  by  a  broker  to  the  corporation  of  London, 
to  secure  the  due  performance  of  his  daties.  He 
made  default: — ^Held,  on  his  death,  that  the 
corporation  held  the  amount  recovered  on  the 
bond  as  equitable  assets,  and  in  trust  for  the 
general  body  of  his  creditors,  and  not  exclusively 
for  those  who  had  suffered  by  his  defaults.  3Vm/*. 
V.  Bryant,  25  Beav.  533  ;  27  L.  J.,  Ch,  748 ;  4 
Jur.,  N.  S.  550. 

Bnrplns  arising  from  Bale  of  Xortgaga 
Property.]— C,  in  consideration  of  a  loan  of 
400/..  mortgaged  his  real  estate  in  fee  to  W.  & 
Co.,  in  trust  to  sell  the  same  ;  and,  after  repay- 
ing themselves,  to  pay  over  the  jsuiplus  to  him- 
self, his  executors  or  administrators  ;  before  the 
sale  was  effected  C.  died,  after  making  his  will, 
by  which  he  devised  all  his  real  and  personal 
estates  to  trustees,  whom  he  also  appointed  his. 
executors  in  trust  to  sell  the  same,  and  pay 
debts  and  discharge  incumbrances.  In  the  life- 
time of  these  trustees,  W.  &  Co.,  the  original 
mortgagees,  sold  the  estate,  and  paid  over  the 
surplus  into  the  hands  of  the  testator's  trustees 
and  executors*  attorney.  Before  the  money  waa 
disposed  of,  the  trustees  and  executors,  and  also- 
their  attorney,  died  ;  and  the  plaintiffs  took  out 
administration  de  bonis  non,  with  the  will  of  C. 
annexed,  and  sued  the  attorney's  executors  for 
money  had  and  received  :— Held,  that  the  money 
in  the  hands  of  the  latter  was  equitable  and  not 
legal  assets ;  and,  consequently,  could  not  be 
recovered  at  law.  Clay  v.  Willis,  2  D.  &  R. 
539  :  1  B.  &  C.  364. 

Beparato  EsUte  of  Xarried  Women.]— The 
separate  property  of  a  married  woman  under 
the  Married  Women's  Property  Act,  1870,  is 
equitable  assets  in  the  hands  of  her  executor. 
Poole,  In  re,  TJiompson  v.  Befinett,  6  Ch.  D. 
739  ;  46  L.  J.,  Ch.  803 ;  37  L.  T.  119  ;  25  W.  R. 
862. 

Bale  of  Bealty  under  Administration.]-— The 
proceeds  of  the  sale  of  a  testator's  real  estate,, 
directed  by  him  to  be  sold  for  payment  of  debts,, 
the  sale  being  made  under  an  order  of  the  court 
in  an  administration,  are  equitable  assets.  Bain 
v:  Sadler,  12  L.  R.,  Eq.  570  ;  40  L.  J.,  Ch.  791  ; 
25  L.  T.  202  ;  19  W.  R.  1077. 

A  testator  devised  a  freehold  house  to  his  son 
A.  (whom  he  appointed  one  of  his  executors), 
charged  with  a  sum  of  money,  payable  within 
twelve  months  after  his  death,  to  be  applied  in 
payment  of  debts  and  legacies  : — Held,  equitable 
assets  in  the  hands  of  the  executors  though  not 
available  for  distribution  till  the  expiration  of 
the  twelve  months.  Lowe  v.  Peskett,  16  C.  B. 
500 ;  24  L.  J.,  C.  P.  196. 

A.  made  a  promissory  note,  payable,  on  demand,, 
to  his  son  B.,  and  devised  to  B.  a  freehold  house 
charged  with  2401,,  to  be  raised  within  a  year 
after  his  death,  and  paid  to  his  executors  for  the 
liquidation  of  debts  or  legacies  ;  and  he  made  B. 
and  C.  his  executors.  The  executors  proved  the 
will,  and  B.  took  possession  of  the  house,  and 
afteiwards  indorsed  the  note  to  D.,  who  sued  the 
executors  thereon.  To  this  action,  B.  pleaded 
plene  administravit ;  and  0.  pleaded  that  t*--^ 
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note  was  made  payable  to  B.  on  demand,  and 
that  it  was  indoroed  by  B.  to  D.  after  the  death 
of  the  testator,  and  that  B.,  at  the  time  of  such 
indorsement,  had  assets  of  the  testator  in  his 
hands,  whereby  t'he  note  was  satisfied.  The  only 
assets  that  ever  came  to  the  hands  of  B.  consist- 
ing of  the  240Z.  charged  upon  the  house  devised 
to  him  : — Held,  that  the  plea  was  not  proved  ; 
for,  that  the  allegation  that  B.  had  assets  of  the 
testator  in  his  hands  at  the  time  of  the  indorse- 
ment of  the  note,  was  a  material  allegation,  and 
meant  legal  assets  presently  available ;  and  the 
sum  of  240/.  was  not  legal,  but  equitable  assets, 
and  not  available  as  assets  until  the  expiration 
of  the  year,     lb. 

Money  arising  from  the  sale  of  lands  devised 
to  executors  in  trust  to  sell  for  the  payment  of 
legacies,  constitutes  equitable  and  not  legal  assets, 
and  cannot  be  sued  for  in  the  ecclesiastical  court. 
JJarker  v.  May,  4  M.  &  R.  386  ;  9  B.  &  0.  489. 


4.  Admission  of  Assets. 

By  Pleading.] — If  an  executor  to  an  action  on 
bond  pleads  payment,  and  omits  to  plead  plene 
administravit,  and  a  veifdict  is  given  against  him 
on  such  plea,  it  operates  as  an  admission  of  assets 
in  an  action  founded  on  that  judgment,  suggest- 
ing a  devastavit.    Ervhig  v.  Peters,  3  T.  R.  686. 

If  an  executor  or  an  administrator  confesses 
judgment,  or  suffers  it  to  go  by  default  against 
him,  h^  thereby  admits  assets  in  his  hands,  and 
is  estopped  from  saying  the  contrary  in  an  action 
on  such  judgment,  suggesting  a  devastavit. 
Shlton  V.  Hawlituf,  1  Wils.  268. 

In  an  action  against  an  administrator,  he,  after 
obtaining  time  to  plead,  pleaded  a  judgment  re- 
covered since  the  commencement  of  the  action, 
but  did  not  aver  that  there  were  no  assets  ultra. 
The  court  gave  leave  to  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea  ;  the  defendant 
having,  since  the  commencement  of  the  action, 
admitted  by  the  latter  the  possession  of  assets 
sufficient  to  cover  the  judgment,  and  also  the 
plaintiff's  demand.  RoherU  v.  Wood,  3  D.  P.  C. 
797. 

By  letting  Judgment  go  by  Default]— Judg- 
nicnt  by  default  against  an  executor  in  respect 
of  his  testator's  debt  is  an  admission  of  assets, 
and  binds  the  executor's  own  real  and  personal 
estate  as  fully  as  if  it  was  his  own  debt.  Miggins, 
In  re,  2  Giff.  562  ;  30  L.  J.,  Ch.  405 ;  7  Jur., 
N.  S.  403. 

Therefore,  where  an  executor  allowed  judgment 
to  go  by  default  in  an  action  against  him  as  exe- 
cutor : — Held,  that  the  judgment  creditor  was 
entitled  to  priority  over  a  subsequent  judgment 
obtained  against  the  executor  for  a  person^  debt 
of  his  own.    lb. 

In  an  administration  action  notice  of  motion 
was  served  upon  a  defendant,  an  ioxecutor,  for 
payment  into  court  of  money,  part  of  the  testa- 
tor*8  estate,  which  it  was  shewn  by  affidavit  that 
he  had  received.  The  defendant  did  not  appear 
on  the  motion : — Held,  that,  the  defendant  not 
having  disputed  the  affidavit,  there  wasa  sufficient 
admission  that  the  money  was  in  his  hands,  and 
that  he  must  be  ordered  to  pay  it  into  court. 
Freeman  v.  «»«-,  8  Ch.  D.  148  ;  47  L.  J.,  Ch.  660  ; 
2G  W.  R.  689. 

By  Snbmiuion  to  Arbitration.] — A  submission 


to  an  award  by  an  administrator  is  not  an  admis- 
sion of  assets.    Pearson  v.  Henry,  6  T.  R.  6. 

If  an  arbitrator,  under  a  reference  between  A. 
and  B.,  an  administrator,  awards  that  B.  shall 
pay  a  certain  sum  as  the  amount  of  A.'s  demand, 
B.  cannoji  afterwards  object  that  he  had  no  assets. 
Worthington  v.  Barlow,  7  T.  R.  453. 

He  cannot  plead  plene  administravit  to  an 
action  on  the  bond,  for,  by  submitting  to  the 
award,  he  has  admitted  assets.  Barry  v.  ^tf#A, 
1  T.  R.  691. 

Submitting  disputed  accounts  to  arbitration,  is 
of  itself  an  admission  by  an  executor  that  he  has 
assets,  unless  he  protests  against  its  being  so 
taken  at  the  time.    Riddle  v.  Sutton,  5  Bing. 

200  ;  2  M.  &  P.  345  ;  S,  P,,  Robsan  v. ,  2 

Rose,  60. 

Where,  upon  matters  being  referred  to  arbitra- 
tion by  an  order  of  the  Vice-Chancellor,  with  a 
clause  that,  in  case  of  the  death  of  any  of  the 
parties,  before  making  the  award,  the  reference 
was  not  to  abate,  but  their  executors  or  adminis- 
trators were  to  be  considered  and  taken  as  parties 
to  the  order : — Held,  that  the  executon  of  a 
party  who  died  during  the  reference,  and  who 
were  ordered  by  the  award  to  pay  a  sum  of  money 
out  of  their  testator's  assets,  were  liable  in  as- 
sumpsit, although  it  was  objected  that  the  pro- 
mise alleged  to  have  bten  made  by  them  was  a 
personal  promise,  and  for  which  no  consideration 
was  stated.  Dowse  v.  Coxe,  3  Bing.  20 ;  10  Moore, 
272.  And  see  Riddell  v.  Dowse,  6  B.  &  C.  255  ; 
9  D.  &  R.  404. 

Where  a  cause  was  referred,  the  costs  being  to 
abide  the  event,  and  the  action  was  brought  by 
an  administrator,  with  counts  in  the  declaration 
on  promises  to  himself  as  administrator,  and  the 
arbitrator  awarded  that  the  plaintiff  had  no  cause 
of  action  : — Held,  that  he  was  liable  to  an  attach- 
ment for  not  paying  the  costs,  and  that  the  terms 
of  submission  could  not  be  varied  by  affidavits 
shewing  that  it  was  not  the  intention  to  make 
him  personally  liable.  Sjtivy  v.  Webster^  2  D. 
P.  C.  46. 

By  Paying  Probate  Duty.]— A  probate  stamp 
is  primA  facie  evidence  that  an  executor  has 
received  assets  to  the  amount  covered  by  the 
stamp.  Foster  v.  Blakeloeh,  8  D.  &  B.  48  ; 
5  B.  &  C.  328.  And  sec  Curtis  v.  Hunt,  1  C.  &  P. 
180. 

Upon  a  plea  of  plene  administravit,  a  probate 
stamp  is  presumptive  evidence  against  an  executor 
that  he  has  assets  to  the  amount  which  the  stamp 
will  cover,  until  the  contrary  is  shewn,     lb, 

Semble,  per  Parke  and  Littledale,  that  a  pro- 
bate stamp  is  not  primft  facie  evidence  that  an 
executor  has  received  assets  to  the  amount 
covered  by  the  stamp.  Steam  v.  MilU,  1  K.  &  H. 
434  ;  4  B.  &  Ad.  667. 

Upon  an  issue  of  plene  administravit  Tel  non, 
the  stamp  on  the  probate  of  the  testator's  will  is 
admissible.  Mann  v.  Lang,  3  A.  &  £.  699 ;  5 
N.  &  M.  202  ;  1  H.  &  W.  441. 

But  it  is  not  even  primft  facie  evidence  of 
assets  come  to  the  hands  of  the  executor,    lb. 

The  lapse  of  a  long  period  of  years  would  not 
make  it  such  evidence.    Dt. 

Payment  of  probate  duty  is  presumptive 
evidence  of  an  admission,  but  not  an  absolute 
admission  of  assets  to  the  extent  covered  by  the 
amount  of  duty  paid.  Laxmiby  v.  Rawsom, 
4  De  a,  M.  &  G.  556  ;  24  L.  J.,  Ch.  482  ;  1  Jur., 
•N.  S.  289. 


1689 


EXECUTORS    AND    ADMINISTRATOES. 


1690 


A  testator  directed  that  certain  legacies  should  \ 
remain  at  interest  in  his  business.  His  executor, 
who  was  his  brother  and  partner,  credited  in 
his  books  the  legatees,  who  were  the  executor^s 
sons,  and  had  access  to  his  books,  with  the 
amounts  of  the  legacies,  and  with  interest  upon 
them;  but  in  a  deed  between  the  parties  the 
accounts  were  recited  to  be  settled.  He  returned 
to  the  stamp-office  the  estimated  value  of  the 
estate  at  an  amount  more  than  sufficient  for 
payment  of  the  legacies,  and  paid  duty  upon 
them,  and  upon  a  residue  beyond  : — Held,  that 
those  acts  did  not  amount  to  a  conclusive 
admission  of  assets.  Ilutton  v.  RoMiteVj  7  De  G., 
M.  &  G.  9  ;  24  L.  J.,  Ch.  106. 


To  what  Extent.] — In  an  answer  to  a 


plea  of  plene  administravit,  proof  that  the 
deceased's  property  was  sworn  under  a  certain 
sum,  viz.  between  2,0002.  and  5,000/.,  is  primft 
facie  evidence  of  assets  to  the  amount  of  the 
lesser  sum.     Curtii  v.  Ifuntj  1  C.  &  P.  180. 

On  proving  a  will,  the  executor  need  not,  in 
the  amount  for  which  probate  duty  is  paid, 
include  debts  due  to  the  testator  which  are 
cither  desperate  or  doubtful,  and  the  executor 
has  a  right  to  exercise  his  judgment  fairly  and 
bon&  fide,  whether  a  ddbt  is  doubtful  or  bad. 
Moses  V.  Crafter,  4  C.  &  P.  524. 

By  Aoknowledgment.]  —  C.  bequeathed  a 
legacy  of  150/.  to  S.  H.,  and  died  in  1811.  S.  H. 
attained  her  majority,  and  married  G.  H.  In 
1825,  the  executors  wrote  and  signed,  as  exe- 
cutors, an  acknowledgment  as  follows :  "  We 
separately  and  jointly  acknowledge  we  owe  to 
O.  H.  1501.,  being  a  legacy  left  to  his  wife  by  C, 
and  50/.  interest  thereon  : " — Held,  that  this 
memorandum  was  an  admissii^n  of  assets  by  both 
the  executors.  Holland  v.  Clark,  2  Y.  &  C.  G.  C. 
319  ;  7  Jur.  213. 

By  Paying  Interest.]  —  Payment  by  an 
executor  of  interest  on  a  legacy  is  prim&  facie 
an  admission  of  assets.  Parry  v.  JIuddleton, 
18  Jut.  992, 

So,  payment  of  interest  by  an  executor,  com- 
mencing six  years  after  the  testator's  death,  and 
continuing  seven  years,  is  such  an  admission  of 
assets  as  to  make  the  executor  personally  liable. 
Att.'Gen,  v.  Chapman,  3  Beav.  256. 

By  Filing  Inventory.]  — An  inventory  ex- 
hibited in  the  ecclesiastical  court  by  an  executor, 
for  the  purpose  of  obtaining  probate,  is  not 
generally  primA  &cie  evidence  of  his  having 
received  assets.  Steam  v.  Mills,  4  B.  &  Ad. 
657  ;  1  N.  &  M.  436. 

It  has  never  any  conclusive  effect.    Ih, 

By  exhibiting  an  inventory  an  administrator 
admits  assets ;  and  therefore  where  a  plaintiff 
gave  in  evidence  the  inventory  exhibited  by  an 
administrator  in  the  spiritual  court,  charging 
himself  with  effects  to  a  certain  amount,  it  was 
received  as  evidence  of  assets  to  the  amount 
therein  stated.  Hichey  y.  Bayter,  1  Esp.  313  ; 
6  T.  B.  384. 

After  putting  in  an  inventory,  it  is  fpr  the 
administrator  to  discharge  himself  of  the  items 
which  it  contains.     CKLes  v.  Dyson,  1  Stark.  32. 

In  an  action  against  an  administrator,  who 
pleads  plene  adininistravit  praeter  367/.,  and 
gives  in  evidence  an  inventory  in  the  eccle- 


siastical  court,  in  which  he  stated  that  232/., 
part  of  the  whole  sum,  was  the  amount  of 
certain  debts  due  to  the  deceased,  supposed  to 
be  recoverable  : — Held,  that  such  debts  might 
be  considered  as  separate  debts.  Y&ung  v« 
Corderoy,  3  Moore,  66. 

Payment  of  Legaey  by  Ezeentor  out  of  hie 
own  Honey.] — ^The  payment  of  one  legacy  by 
executors,  not  as  such  but  out  of  their  own 
moneys,  is  not  an  admission  of  assets  for  the 
payment  of  others.  Cadhury  v.  Smith,  9  L.  R., 
Bq.  37  ;  24  L.  T.  62. 

Where  one  of  two  executors,  who  were  also 
residuary  legatees,  died,  a  payment  by  his 
representatives  to  the  survivor  out  of  the  de- 
ceased executor's  estate,  in  satisfaction  of  the 
surviving  executor's  claim  as  such  residuary 
legatee  : — Held,  not  to  be  an  admission  of  asseta 
for  the  payment  of  the  other  legacies  under  the 
will.    Jh. 

W.  gave  his  real  and  personal  estate  to 
trustees  to  convert  the  same  and  pay  the  income 
to  A.  for  her  life,  and  after  her  decease  to  pay 
the  capital  as  she  should  appoint.  Sh4  by  her 
will,  in  exercise  of  her  power,  appointed  the 
property  to  her  executors  (who  were  also  the 
trustees  of  the  will  of  W.  and  her  own  residuary 
legatees),  upon  trust  to  pay  certain  charitable 
legacies,  including  1,000/.  to  a  hospital.  This 
legacy  was  not  paid,  and  thirty  years  after  the 
decease  of  A.  a  bill  was  filed  against  the  surviv- 
ing executor  and  the  representatives  of  one  who 
he^  died,  for  its  payment : — Held,  that,  as  in 
the  judgment  of  the  court  there  had  been  no 
admission  of  assets  for  the  payment  of  the 
legacy,  and  no  trust  had  been  created,  and  no 
sum  set  apart  for  the  payment  of  the  legacy,  the 
claim  was  barred  by  the  Statute  of  Limitations. 
lb. 

The  court  will  not  view  the  principle  of  pay- 
ment of  one  legacy  being  an  admission  of  assets 
for  every  other  legatee  as  a  hard  and  fast  rule, 
but  will,  according  to  the  tendency  of  modem 
decisions,  examine  the  facts  of  the  case  fairly 
and  justly,  so  as  not  to  subject  executors  to 
liabilities  which  they  have  never  contemplated. 
Morewood  v.  Cvrrey,  28  W.  R.  213. 

5.  Pboop  of — Plene  Administravit. 

Proof  on  Plea  of  Plene  Administrayit.] — In 
an  action  against  an  executor,  the  only  plea 
being  plene  administravit,  the  plaintiff  must 
begin,  and  give  some  evidence  of  assets,  and 
cannot  in  reply  call  general  evidence  in  proof  of 
assets.     Weister  v.  Blaekman,  2  F.  &  F.  490. 

It  is  a  question  for  the  jury,  whether  an  exe- 
cutor has  committed  a  devastavit  by  swearing 
the  property  above  its  value,  and  so  incurring  a 
greater  stamp  duty  than  he  would  otherwise 
have  to  pay,  seeing  that  an  executor  is  bound  to 
act  promptly,  and  therefore  is  not  to  be  held  to 
too  close  a  search  for  the  testator's  property. 
Jackson  v.  Bowley,  Gar.  dc  M.  97. 

In  an  action  against  an  executor  on  plene  ad- 
ministravit, the  plaintiff  is  bound  to  snew  affir- 
matively that  the  executor  had  goods  of  the  tes- 
tator in  his  hands  unadministered  ;  and  though 
the  plaintiff  is  entitled  to  a  verdict,  if  he  can 
prove  any  property  unadministered,  yet  the  mea- 
sure of  the  damages  is  not  the  amount  of  his 
debt,  but  so  much  as  he  can  shew  to  remain  in 
the  hands  of  the  executor.    lb. 
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On  a  plea  of  plene  administiaYit,  it  was 
proved,  on  the  part  of  the  plaintiff,  that  at  the 
time  of  the  death  of  the  intestate  there  were 
crops  on  his  farm ;  hnt  that  there  had  been 
an  anction  on  the  premises  aboat  a  month  be- 
lore,  at  whidi  these  crops  were  pat  np  for  sale  : 
— Held,  that  as  the  crops  remained  on  the  pre- 
mises at  the  time  of  the  death  of  the  intestate,  it 
lay  on  the  administrator  to  shew  that  these  crops 
had  not  come  to  his  hands.  Stroud  y.  Dan* 
dridgey  1  C.  &  K.  445. 

On  a  plea  of  plene  administravit,  it  appeared 
that  the  Intestate,  six  months  before  his  death, 
had  assigned  all  his  effects  to  trustees  by  deed, 
for  the  l^nefit  of  such  of  his  creditors  as  shoold 
«xecnte  the  deed  of  assignment.  The  deed  was 
executed  by  himself  and  the  trustees,  bat  not  by 
any  other  creditor  : — Held,  that  the  administra- 
tor might  giye  in  eyidence  advertisements  pnb- 
lished  soon  after  the  execution  of  the  deed, 
stating  where  it  lay  for  execution  by  the  credi- 
tors, and  calling  a  meeting  of  creditors  as  to  the 
sale  of  the  effects,  and  also  a  resolution  of  that 
meeting  that  the  effects  should  be  sold,  as  this 
eyidence  went  to  shew  that  the  deed  was  acted 
upon,  and  was  a  bonft  fide  and  not  a  fraudulent 
cleed.    Ih. 

On  a  plea  of  plene  administxayit,  proof  of  an 
admission  by  the  executor  that  the  debt  was 
just,  and  should  be  paid  as  soon  as  he  could,  is 
not  evidence  to  charge  him  with  assets.  Jlindi- 
ley  y.  Russell,  12  East,  232. 

The  question  of  assets  or  no  assets  in  the 
hands  of  an  executor  is  settled  by  the  judgment 
given  on  a  plea  of  plene  administravit ;  and  no 
evidence  can  be  given  of  assets  after  the  writ 
sued  out.    Mara  v.  Quin,  6  T.  R.  1. 

In  an  action  against  an  executor,  issue  was 
taken  upon  a  plea  of  no  assets  and  plene  ad- 
ministravit, and  replication  of  assets  in  hand. 
The  evidence  was,  that  the  testator,  twelve 
months  before  his  death,  purchased  twelve 
chairs,  which  were  seen  in  his  house  shortly  be- 
fore his  death  : — Held,  in  the  absence  of  any 
proof  that  the  goods  were  lost,  primft  facie  evi- 
dence of  assets.  Britton  v.  Jotufs,  3  Bing.  N.  C. 
676  ;  4  Scott,  398  ;  3  Hodges,  32. 

As  to  Part  only.] — tn  an  action  against 


'  no  notice.    Smith  y.  Day,  2  M.  &  W.  684  ;  H.  A: 
H.  186. 


Payment  of  Interest  om  Bond.] — ^If  pay- 


several  executors,  who  severed  in  their  plead- 
ings, one  pleaded  plene  administravit,  except  as 
to  865Z.,  for  which  judgment  was  accordingly 
signed,  and  upon  which  an  action,  suggesting  a 
devastavit,  was  afterwards  brought  against  him : 
— Held,  that  the  production  of  the  judgment, 
and  of  a  fi.  fa.  thereon,  under  which  goods  of 
the  testator  of  the  value  of  482Z.  only  were 
seized,  was  sufficient  evidence  of  a  devastavit  as 
to  the  residue.  Cooper  v.  Taylor,  6  M.  &  G. 
•989  ;  7  Scott,  N.  R.  950 ;  13  L.  J.,  0.  P.  92  ;  8 
Jur.  450. 


Aetion  brought  Fiftoon  Tears  after  Testa- 


tor's Death.] — ^An  executor,  after  payment  of  all 
the  debts  of  which  he  had  notice,  invested  certain 
parts  of  the  residue  of  the  testator^s  personal 
estate  remaining  in  his  hands,  in  the  funds,  in 
his  own  name,  received  the  dividends,  and  paid 
them  over  to  the  legatees  in  satisfaction  of  their 
legacies  given  by  the  will : — Held^  that  the  exe- 
cutor could  not  sustain  a  plea  of  plene  ad- 
ministravit to  an  action  brought  against  him, 
fifteen  years  after  the  testator's  death,  for  a 
specialty  debt  of  the  testator,  of  which  he  had 


ment,  by  an  executor,  of  interest  on  a  bond  due 
from  his  testator  is  not  conclusive  evidence  of 
assets,  *'  it  eases  the  creditor  from  proving  assets, 
and  throws  the  onus  on  the  other  side.**  Cleverley 
v.  Brett,  5  T.  R.  8,  n. 

How  I>el!nioo  of  Plene  AdmialitraTit  eaa  lie 
Bobntted.] — ^Where  an  executor  pleads  plene  ad- 
ministravit, and  shews  payments  by  him  to  the 
extent  of  the  assets  proved  by  the  plaintiff  .to 
have  come  to  his  hands,  the  plaintiff  may  shew 
in  answer  that  the  funds  so  applied  did  not  come 
to  the  defendant  as  executor,  but  were  handed 
to  him  in  trust  to  pay  the  testator's  debts,  and 
were  not  part  of  the  assets  at  first  proved  to  have 
come  to  his  hands.  Martton  v.  Bournes,  1  A.  & 
B.  31 ;  3  N.  &  M.  861  ;  6  G.  &  P.  381. 

When  some  Ezoentors  haye  Assets  and  oona 
haye  not.] — On  a  plea  by  several  executors  that 
they  have  fully  administered,  if  some  are  shewn 
to  have  assets  in  their  hands,  and  the  others  not, 
the  latter  are  entitled  to  a  verdict.  Parsoju  y. 
Hancock,  M.  &  M.  330. 

6.  Distribution  of. 

Fnnd  in  Court— Whon  Liable.]— In  1863  an 
administration  suit  was  instituted,  and  by  an 
order  made  in  it  a  fund  in  court  was  set  aside  to 
answer  a  life  annuity  g^iven  by  the  will,  the  rest 
of  the  assets  being  subsequently  paid  and  trans- 
ferred to  the  residuary  legatees,  who  were  also 
entitled  to  the  fund  in  court,  subject  to  the  life 
interest  of  the  annuitant.  In  1873  a  declara- 
tion was  made  in  another  suit,  that  the  estate 
of  the  testator  in  the  first  suit  was  liable  for 
breaches  of  trust  which  had  been  committed 
by  him  : — Held,  that  the  plaintiffs  in  the  second 
suit  were  entitled  to  go  against  the  fund  in 
court,  notwithstandiag  that  the  reversion  in  it 
had  been  sold  for  value  ;  and  that  the  fund  was 
liable  for  the  whole  of  their  debt,  and  not  merely 
to  that  proportion  of  it  whidi  the  fiind  itself 
bore  to  the  total  net  assets  of  the  testator. 
Hooper  v.  Smart,  1  Ch.  D.  90  ;  45  L.  J.,  Gh.  99  ; 
33  L.  T.  499  ;  24  W.  R.  152. 

Claim  to  Kewly-disooyored  Asiots.] — ^When  a 
decree  has  been  made  for  the  administration  of 
the  estate  of  a  deceased  person,  and  the  assets  in 
hand  have  been  distributed  among  his  creditors, 
who  have  come  in  and  proved,  and  at  a  later 
period  further  funds  come  in,  and  some  only  of 
the  creditors -who  had  proved  come  forward  in 
answer  to  advertisements,  the  creditors  who  thus 
claim  payment  at  the  later  period  are  not 
entitled  to  have  the  whole  of  the  new  fnnd 
applied  so  far  as  it  will  extend  in  payment  of 
their  claims,  but  only  to  receive  rateable  pro- 
portions of  it  according  to  the  proportion  which 
their  debts  bear  to  the  total  amount  of  the 
debts.  AsMey  v.  AsMey,  4  Ch.  D.  757  ;  46  L.  J., 
Ch.  322 ;  36  L.  T.  200 ;  25  W.  R.  366— C.  A 
Affirming  1  Ch.  D.  143  ;  33  L.  T.  459 ;  24  W.  R. 
133. 

Acoordingto  Law  of  Bomioil — Interest.] — In 
an  administration  by  the  court  of  the  assets  in 
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this  country  of  a  testator  who  had  a  foreign 
domicll  at  the  time  of  his  death,  although  the 
property  will  be  distributed  according  to  the  law 
of  tne  place  of  domicil,  the  payment  of  interest 
will  be  governed  by  the  practice  of  the  Court  of 
Chancery.  Hamilton  t.  Dallas^  38  L.  T.  215 ; 
26  W.  R.  326. 

Insolvent  Estate — Judicature  Act,  1875,  s.  10 
—Bill  of  Bale.]— The  10th  section  of  the  Judica- 
ture Act,  1875,  is  not  intended  to  enlarge  the 
assets  of  an  insolrent  estate,  but  only  to  vary 
the  rights  of  the  persons  entitled  to  the  assets. 
And  therefore  that  section  does  not  apply  the 
rules  of  bankruptcy  so  as  to  make  an  unregistered 
bill  of  sale  void  as  against  the  unsecured  credi- 
tors of  an  insolvent  estate.  D'Epineuil,  In  re, 
Tadman  v.  D'Epineuil  (No.  1).  20  Ch.  D.  217  ; 
61  L.  J.,  Ch.  491 ;  46  L.  T.  409 ;  30  W.  R. 
423. 

Onerous  Bequest  not  Payable  out  of  Estate  as 
'  <  Debts"  of  Testator.  ]  —A  testator  specifically  be- 
queathed certain  personal  estate  upon  trusts  for 
H.  and  her  children  after  payment  thereout  of  a 
legacy  and  of  his  debts  and  funeral  expenses,  and 
bequeathed  his  residuary  estate  to  the  plaintiff, 
whom  he  appointed  his  executor.  Part  of  the 
residuary  estate  consisted  of  a  leasehold  house, 
held  for  a  term  at  a  rack-rent  and  considerably 
out  of  repair.  This  leasehold  being  worthless, 
the  plaintiff,  five  months  after  the  testator's 
death,  surrendered  it  to  the  landlord,  who  would 
only  accept  a  surrender  on  payment  of  rent  for 
two  and  a  half  quarters  from  the  testator's  death 
and  a  sum  for  dilapidations.  The  residuary  estate 
as  a  whole  was  valuable : — Held,  that  the  plaintiff 
was  not  entitled  to  have  the  sums  which  he  had 
paid  to  the  landlord  for  dilapidations  and  for 
rent  subsequent  to  the  testator^s  death  paid  out 
of  the  specifically-bequeathed  property  as  being 
debts  of  the  testator.  Ilawkiwt  v.  Uawkins^  13 
Ch.  D.  470 ;  42  L.  T.  306  ;  28  W.  R.  526  ;  44  J.  P. 
32»-.C.  A. 

After  Statutory  Kotioe.] — If  an  executor  ad- 
ministers the  estate  of  his  testator,  and  pays  over 
the  rtoidue,  so  that  no  part  can  be  recovered  to 
answer  a  subsequent  debt  of  the  testator,  he  will' 
not,  as  against  appropriated  legacies,  be  entitled 
to  the  costs  of  an  action  brought  against  him  by 
the  creditor,  or  of  a  proceeding  necessary  to 
establish  the  debt,  or  of  any  suit  by  him  to  make 
the  appropriated  legacies  available  for  the  pay- 
ment of  the  debt.  NoUe  v.  Brett,  26  Beav.  233 ; 
28  L.  J.,  Ch.  322  ;  6  Jur.,  N.  8.  4. 

Judgments — EfliBCt  of.] — In  a  creditor's  suit  for 
administration  of  the  real  and  personal  estate  of 
a  testator,  a  judgment  recovered  against  the 
executors  (who  were  also  trustees  of  the  real 
estate)  is  primft  facie  evidence  of  a  debt  as 
against  the  persons  interested  in  the  real  estate  ; 
but  they  will  be  at  liberty  to  adduce  rebutting 
evidence.  Harvey  v.  Wilde ,  14  L.  R.,  Eq.  438  ; 
41  L.  J.,  Ch.  698  ;  27  L.  T.  471. 

Payment  of  Debts.] — In  administering  an 
estate  a  proportionate  amount  of  capital  and 
the  income  actually  made  in  the  first  year  are 
to  be  applied  in  payment  of  debts,  legacies, 
funeral  and  testamentaiy  expenses  and  costs, 
and  the  profits  made  in  a  business  are  to  be 


treated  as  income.  Lambert  v.  Lambert,  16 
L.  R.,  Eq.  320 ;  43  L.  J.,  Ch.  106 ;  21  W.  R. 
748. 

Proyiiion  fbr  Calls.]— When  an  administratrix 
had  distributed  the  whole  of  the  intestate's 
assets  without  making  provision  for  calls  on 
shares : — Held,  that  there  ought  to  be  a  decree 
for  payment,  and  in  default  for  administration. 
Price  V.  Mayo,  43  L,  J.,  Ch.  402  ;  22  W.  R. 
401. 

Provision  for  Debts.] — ^Kotice  of  a  remote 
contingent  liability  on  the  part  of  a  testator  is 
not  sufficient  to  prevent  his  executor  from  dis- 
tributing his  residuary  estate  ;  and  if  the  execu- 
tor distributes  with  such  notice,  and  the  liability 
afterwards  ripens  into  a  debt,  he  will  be  entitled 
to  call  on  the  residuary  legatees  to  refund. 
Jeri^i*  V.  Wolferstan,  18  L.  R.,  Eq.  18 ;  43  L.  J., 
Ch.  809  ;  30  L.  T.  452. 

The  executors  of  a  testator  had  during  his 
lifetime,  and  at  his  request,  become  trust^  of 
a  deed,  whereby  certain  shares  in  an  unlimited 
company  were  settled  on  a  tenant  for  life,  with 
remainders  over.  While  the  company  was  a 
going  concern,  and  believed  to  be  perfectly  sol- 
vent, they  distributed  the  residuary  estate; 
afterwards  the  company  was  ordered  to  be 
wound  up.  Large  calls  were  made  in  respect 
of  the  shares,  and  the  remaindermen  all  dis- 
claimed : — Held,  that  the  trustees  and  executors 
were  entitled  to  bo  indemnified  out  of  the  tes- 
tator's estate,  and  to  call  on  the  residuary  lega- 
tees to  refund.    lb. 

Fund  to  meet  Liability  on  Testator's  Coyo- 
nants.] — In  an  action  by  the  executrix  of  the 
assignor  of  a  lease  against  the  executrix  of  the 
assignee,  upon  a  covenant  by  the  assignee  to  per- 
form the  covenants  in  the  lease,  and  indemnify 
the  assignor  for  the  breach  of  any  of  them,  she 
pleaded  plenc  administravit,  and  at  the  trial 
proved  that  the  entire  assets,  including  the  con- 
sideration-money for  a  sale  by  him  of  the  lease, 
had,  before  the  breach  of  covenant  complained 
of,  been  applied  to  the  payment  of  simple  con- 
tract debts  : — Held,  a  sufficient  defence,  for  that 
the  executrix  was  not  bound  to  retain  the  pro- 
ceeds of  such  sale  for  the  purpose  of  indemnify- 
ing against  any  future  breach  of  covenant, 
although  some  of  the  breaches  were  by  non-pay- 
ment of  rent.  Collim  v.  Crouch,  13  Q.  B.  642  ; 
18  L.  J.,  Q.  B.  209  ;  13  Jur.  361. 

An  executor  who  pays  legacies  six  months 
after  probate  cannot  plead  such  payment  in  dis- 
charge of  his  testator's  liability  on  a  covenant. 
Datis  V.  Blackwell,  9  Bing.  5  ;  2  M.  &  Scott,  7. 

A  testator  who  was,  at  his  death,  lessee  of  a 
house  under  a  lease,  in  which  he  had  covenanted 
to  keep, the  house  insured,  appointed  A.,  his  son, 
his  executor.  The  testator  had  effected  a  policy 
of  insurance.  The  policy  expired  on  the  25th 
of  March.  He  died  on  the  27th  of  March.  The 
house  was  burnt  down  on  the  26th  of  May.  A. 
proved  the  will  on  the  17th  of  June.  Evidence 
was  given  that  between  the  death  of  the  testator 
and  the  26th  of  May,  A.  had  received  money  of 
some  of  the  customers  of  the  testator,  who  had 
been  a  tradesman  : — Held,  that  A.  was  not  liable 
in  respect  of  the  breach  of  th6  covenant.  Fry 
V.  Fry,  28  L.  J.,  Ch.  593  ;  27  Beav.  146. 

Assets  of  a  testator,  consisting  of  personalty 
which  could  be  identified,  were  settled  bon^  fide 
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upon  the  marriage  of  his  daughter  and  residuary 
legatee ; — Held,  that  they  thereupon  oeased  to 
be  liable  to  subsequently-accruing  claims  in 
respect  of  breaches  of  covenants  which  had 
been  entered  into  by  the  testator,  but  of  which 
the  parties  to  the  settlement  had  no  notice 
when  they  executed  it.  Dilkes  v.  Broadniead^ 
2  De  G.,  F.  &  J.  566  ;  30  L.  J.,  Ch.  268  ;  3  L.  T. 
605. 

Effect  of  Order  in  Adminifltration  Action.] — 
In  an  administration  suit  the  order  of  the  court 
is  an  indemtiity  to  the  executors.  Williams  v. 
Headland,  4  GifE.  495  ;  34  L.  J.,  Ch.  20  ;  10  Jur., 
N.  S.  384. 

The  decree  of  tbe  court  in  an  administration 
suit,  where  an  executor  acts  bonft  fide,  is  a  com- 
plete indemnity  to  him,  and  it  is  not  necessary 
to  set  apart  an  indemnity  fund.  Dodson  v. 
Sammellj  1  Drew.  &  Sm.  175  ;  30  L.  J.,  Ch.  799  ; 
9W.  R.887. 

The  case  of  an  assignment  of  a  leasehold  to  a 
rcsiduaiy  legatee  is  not  within  22  &  23  Vict, 
c.  35,  8.  27.     lb. 

On  the  sale  of  a  leasehold  before  22  &  23  Vict, 
c.  35,  the  purchaser  covenanted  to  indemnify  the 
vendor  against  the  covenants  of  the  lease.  He 
bequeathed  the  leasehold  to  his  widow  and 
appointed  her  his  executrix  : — Held,  that  the 
act  applied,  and  that  the  executors  of  the  widow 
were  at  liberty  to  distribute  her  estate  without 
setting  apart  any  fund  to  pi-ovide  against  the 
liability  under  the  covenants.  Oree7iy  In  re,  2 
DeG.,  F.  &J.  121. 

Where  an  executor  administers  his  testator^s 
estate  under  the  direction  of  the  court,  and 
brings  fully  before  its  attention  the  covenants 
in  respect  of  which  the  estate  is  liable,  he  is 
protected  fi-om  all  future  liability.  Waller  v. 
Barrett,  24  Beav.  413  ;  27  L.  J.,  Ch.  214  ;  4  Jur., 
N.  S.  128  ;  A  P.,  Bennett  v.  Lyttm,  2  Johns.  & 
H.  155. 

Executors  held  entitled  to  no  indemnity 
against  liability  in  respect  of  shares  in  a  bank- 
ing company  specifically  bequeathed,  the  order 
of  the  court,  in  an  administration  suit,  being  of 
itself  a  perfect  indemnity  to  them.  Addams  v. 
J^'erick,  26  Beav.  384. 

Where  an  indemnity  fund  is  set  apart  by  the 
court  in  resjKJct  of  leasehold  property  belonging 
to  a  testator,  it  is  done  for  the  security  of  the 
ground  landlord,  and  not  for  the  protection  of 
the  executors ;  and  the  parties  beneficially  in- 
terested are  not  entitled  to  have  it  paid  out, 
under  22  Sc  23  Vict.  c.  35,  s.  27,  without  the  con- 
sent of  the  ground  landlord.  Bunting  v.  Mar- 
riott,  7  Jur.,  N.  S.  565. 

Alienation  of  Afseti.] — ^A  court  of  equity,  in 
dealing  with  the  real  assets  of  a  testator,  never 
considered  whether  they  were  legal  or  equitable. 
The  alienation  of  the  assets  by  the  heir  or  de- 
visee prevented  the  creditors  of  the  executor  or 
testator  from  following  the  assets  in  the  hands 
of  a  bonft  fide  purchaser  where  the  alienation 
was  a  legal  one ;  and  by  analogy  the  court 
ought  to  treat  an  equitable  alienation  of  equit- 
able assets  as  having  the  same  effect.  British 
Mutual  Investment  Company  v.  Smart,  lOli.  R., 
Ch.  567 ;  44  L.  J.,  Ch.  695  ;  32  L.  T.  849  ;  23 
W.  R.  800. 

An  equitable  deposit  with  a  memorandum  of 
charge  by  a  devisee  is  an  alienation  which,  pro 
tanto,  prevents  a  creditor  of  the  testator  from 


subsequently  obtaining  a  charge  on  the  estate 
as  assets  under  3  &  4  Will.  4,  c.  104.    lb. 

Beal  Afseti.] — ^The  true  construction  of  3  &  4 
Will.  4,  c.  104,  is,  that  it  charges  all  debts  of 
every  description  on  the  real  estate  of  the  tes* 
tator  ;  therefore  a  debt  accruing  after  the  death 
of  the  testator,  but  arising  out  of  a  previous 
obligation,  is  a  debt  within  the  meaning  of  that 
act.  HanuT,  Ex  parte,  2  De  G.,  H.  &  G.  366  ; 
21  L.  J.,  Ch.  832  ;  16  Jur.  556. 

Debts  by  specialty,  in  which  the  heirs  are  not 
bound,  are  not,  in  the  administration  of  real 
assets,  entitled,  by  virtue  of  3  &  4  Will.  4,  c.  104, 
to  any  priority  over  simple  contract  debts.  Cum- 
mings  v.  Cummings,  3  Dm.  &  W.  64  (Irish). 

Where  a  person  dies  seised  of  land  which  he 
has  not  by  will  charged  with  his  debts,  3  &  4 
Will.  4,  c.  104,  makes  the  lands  themselves,  and 
not  merely  the  estate  or  interest  of  such  person 
in  the  lands,  assets  for  the  payment  of  his  debts. 
Bowne  v.  Morris,  3  Hare,  394. 

Proceedi  of  Ezecntion  againit  Ezeentor — 
Payment  of.] — Where,  before  a  decree  for  the 
administration  of  assets,  the  proceeds  of  an  exe- 
cution on  a  judgment  by  default  obtained  against 
the  executor  were  in  the  hands  of  the  sher&,  the 
court  refused  to  restrain  the  sheriff  from  pajring 
those  proceeds  to  the  execution  creditor.  Skiggs^ 
In  re,  28  L.  J.,  Ch.  433  ;•  5  Jnr.,  N.  S.  325— L.  J. 

Simple  Contract  Debts.] — Payment  by  an  exe- 
cutor of  a  simple  contract  debt  before  breach  of 
the  condition  of  a  bond,  is  good,  and  no  devas- 
tavit in  case  of*  deficiency  of  assets ;  but  pay- 
ment of  legacies  is  not.  Hawkins  v.  Bay,  Amb. 
162. 

Payment  by  an  executor  of  simple  contract 
debts  before  he  has  notice  of  a  specialty  debt  is 
good.    lb. 

Quaere,  whether  the  service  of  a  writ  of  sum- 
mons, in  which  an  executor  is  not  described  in  his 
representative  character,  is  notice  to  him  of  the 
commencement  of  an  action  against  him  in  that 
character,  so  as  to  render  him  liable  to  a  devas- 
tavit, if  he  pays  a  debt  of  an  equal  degree  with 
that  sued  for,  between  the  service  of  the  writ  of 
summons  and  tbe  declaration.  Bees  v.  Morgan, 
3  N.  &  M.  205  ;  5  B.  &  Ad.  1035. 

l^e  executor  of  a  deceased  incumbent  is  bound 
to  pay  all  his  testator  s  simple  contract  debts  be- 
fore he  pays  for  the  dilapidations  in  the  time  of 
his  testator.  Bryan  v.  Clay,  1  £1.  &  Bl.  38  ;  22 
L.  J.,  Q.  B.23;  17  Jur.  276. 

Therefore,  to  an  action  founded  upon  the  cus- 
tom of  England  in  that  i-espect,  against  the 
executor  of  an  incumbent,  by  the  successor,  for 
dilapidations,  it  is  a  good  plea  to  say  that  the 
defendant,  since  the  action,  has  paid  simple  con- 
tract debts,  so  as  to  leave  no  assets  to  meet  the 
claim  for  dilapidations.     lb, 

Both  in  England  and  Abroad.]— Where 

a  testator  dies,  leaving  creditors  and  assets  in 
England  as  well  as  in  India,  the  creditors  in 
England  are  not  entitled  to  be  satisfied  out  of  the 
assets  in  England,  in  priority  of  the  Indian  cre- 
ditors. Reynolds  y.  Lewis,  29  L.  J.,  Ch.  296  ;  8 
W.  R.  272. 

Unregistered  Judgment  for.] — ^A  simple 

contract  creditor  of  a  deceased  intestate  who  ob- 
tains, bnt  does  not  register,  a  judgment  for  his 
debt  against  the  legal  personal  representatiTe, 
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is  entitled  to  priority  over  the  intestate's  speci- 
alty and  simple  contract  creditors.  Williams^ 
In  re,  WilliaJM  t.  Williams,  15  L.  R.,  Eq.  270  ; 
42  L.  J.,  Ch.  168  ;  28  L.  T.  17 ;  21  W.  R.  160. 

A  judgment  debt  which  has  been  recovered, 
bat  has  not  been  registered,  has  no  preference 
against  executors  or  administrators  in  the  admin- 
istration of  their  testator's  or  intestate's  estates, 
and,  haying  no  priority  over  simple  contract 
debts,  imposes  upon  the  executors  or  administra- 
tors no  liability  on  devastavit  by  reason  of  their 
payment  of  the  simple  contract  debts.  Van 
Gheluite  v.  Nerinchx,  21  Ch.  D.  189 ;  51  L.  J., 
Ch.  929  ;  47  L.  T.  46  ;  30  W.  R.  789. 

Fnndt  in  Conrt  Assigned  to  Besiduary  Lega- 
tees— Claims  of  other  Creditors.] — In  an  admin- 
istration suit  all  the  certified  debts  were  paid, 
and  the  residuary  legatees  were  declared  entitled 
to  the  estate  of  the  testator  subject  to  an  an- 
nuity, to  provide  for  which  a  fund  was  retained 
in  court  to  the  credit  of  the  cause.  The  fund 
in  court  was  assigned  for  value  by  the  residuary 
legatees,  and  stop  orders  were  obtained.  After- 
wards other  creditors  of  the  testator  established 
their  claim  in  another  suit,  to  which  the  exe- 
cutor of  the  testator  and  the  residuary  legatees 
were  parties  : — Held,  that  these  creditors  were 
entitled  to  payment  out  of  the  fund  in  court  in 
priority  to  the  assignees  of  the  residuaiy  legatees. 
jSooper  V.  Smart,  Piper  v.  Piper,  Bailey  v. 
Piper,  1  Ch.  D.  90  ;  46  L,  J.,  Ch.  99  ;  33  L.  T. 
499  ;  24  W.  R.  162. 

Foreign  Judgment.] — A  foreign  judgment  con- 
stitutes but  a  simple  contract  debt.  WiUon  v. 
Lady  Dunmny,  18  Beav.  293  ;  23  L.  J.,  Ch.  492  ; 
18  Jur.  762. 

Priority.] — Section  10  of  the  Judicature  Act, 
1875,  does  not  introduce  into  the  administration 
of  insolvent  estates  of  deceased  persons  the  pro- 
vision of  s.  32  of  the  Bankruptcy  Act,  1869,  that 
all  debts  (with  certain  exceptions)  are  to  be  paid 
pari  passu.  Sect.  10  affects  only  the  rights  of 
the  class  of  secured  creditors  as  conflicting  with 
those  of  the  class  of  unsecured  creditors  ;  it  does 
not  affect  the  rights  inter  se  of  the  members  of 
those  classes.  Therefore,  if  a  creditor  of  an  in- 
solvent testator  recovers  judgment  for  his  debt 
against  the  executor  before  the  date  of  a  judg- 
ment in  an  administration  action,  he  is,  notwith- 
standing a  10,  entitled  to  be  paid  out  of  the 
assets  in  priority  to  the  other  creditors  of  equal 
degree.  »mUh  v.  Morgan  (5  C.  P.  D.  337) 
approved  and  followed.  Maggi,  In  re,  Wine- 
h(mse  V.  Winehouse,  20  Ch.  D.  546  ;  51  L.  J., 
Ch.  560  ;  46  L.  T.  362 ;  30  W.  R.  729. 

By  32  &  33  Vict.  c.  46,  the  distinction  between 
specialty  and  simple  contract  debts  in  the  ad- 
ministration of  assets  of  deceased  persons  is 
abolished,  but  a  creditor  who  first  takes  legal 
proceedings  against  the  legal  personal  representa- 
tive, and  obtains  judgment,  though  it  is  not 
registered,  is  entitled  to  be  paid  his  debt  in  full 
in  priority  over  all  other  creditors.  Williams, 
In  re,  WUliams  v.  Williams,  15  L.  R.,  Eq.  270 ; 
42  L.  J.,  Ch.  158  ;  28  L.  T.  17. 

An  executor  may,  after  allowing  a  reasonable 
time  to  elapse  after  the  testator's  death,  pay  sim- 
ple contract  debts  in  priority  to  specialty  debts, 
of  which  he  has  no  notice  ;  and  where  the  testa- 
tor lived  and  died  in  India,  and  the  executor 
seven  months  afterwards  received  notice  of  the 
yoL.  iii« 


existence  of  the  will  and  his  own  appointment 
as  executor,  and  three  months  afterwards  re- 
paid to  the  testator*s  widow  moneys  for  which 
his  estate  was  liable  on  simple  contract,  and 
which  she  had  paid  out  of  her  own  moneys,  and 
then  sixteen  months  afterwards  received  notice 
of  a  specialty  debt  due  to  a  creditor  of  the  tes- 
tator in  India  : — Held,  that  he  was  justified  in 
making  the  payment  which  he  bad  made  to  the 
widow,  she  having  by  those  payments  placed  her- 
self in  the  position  of  the  creditors  whose  claims 
she  had  discharged,  and  that  the  date  of  his 
repayment  to  her  was  the  date  at  which  the  pay- 
ment by  him  out  of  the  estate  of  the  so-discharged 
debts  must  be  considered  to  have  been  made.  Le 
Grey,  In  re,  Nosotti  v.  Jefferson,  3  De  G.,  J.  & 
S.  670. 

Specialty  Debts.] — ^A  lessor  agreed  in  writing 
to  demise  minerals  to  a  lessee  at  a  certain  rent. 
Disputes  having  arisen,  and  no  rent  having  been 
paid,  an  action  was  brought  for  the  rent,  and  a 
bill  was  filed  to  cancel  the  agreement.  The 
matter  was  then  referred  to  arbitration  by  sub- 
mission under  seal,  and  by  an  award  under  seal 
the  arbitrator  decided  that  the  lease  should  be 
cancelled,  and  awarded  a  lump  sum  to  the  lessor 
as  damages.  The  lessee  then  died,  and  a  bill 
having  been  filed  to  administer  his  estate,  the 
lessor  claimed  to  rank  as  a  specialty  creditor 
in  respect  of  the  sum  awarded  : — Held,  that  the 
sum  awarded  was  not  a  specialty  debt.  Talbot 
V.  Shrewsbury  iEarl),  16  L.  R.,  Eq.  26  ;  42  L.  J., 
Ch.  877  ;  21  W.  R.  473. 

A  covenant  by  a  father  in  his  son's  marriage 
settlement,  by  will  or  otherwise,  in  his  lifetime, 
to  settle  3,000Z.,  to  be  charged  upon  all  real  and 
personal  property  of  which  he  should,  at  or  im- 
mediately before  his  death,  be  seised  or  possessed, 
so  as  immediately  after  the  decease  of  the  sur- 
vivor of  himself  and  wife,  to  become  well  and 
effectually  vested  in  the  trustees  of  the  settle- 
ment, upon  trust,  for  the  son's  widow  and  the 
issue  of  the  marriage,  creates  a  specialty  debt,  to 
be  proved  accordingly  in  the  administration  of 
his  father's  estate.  Eyre  v.  Monro,  3  Kay  &  J. 
305  ;  26  L.  J.,  Ch.  757 ;  3  Jur.,  N.  S.  684. 

T.,  the  heir  at  law  and  executor  of  a  bond 
debtor,  entered  into  possession  of  his  real  estates 
and  admitted  assets,  and  died  before  1833,  having 
devised  his  real  estates  to  A.,  whom  he  appointed 
executrix.  A.  paid  interest  on  the  bond  up  to  her 
death,  in  1834,  and  interest  was  afterwards  paid 
by  her  executors.  Upon  a  bill  filed  within 
twenty  years  after  the  death  of  A.,  seeking  pay- 
ment of  the  bond  out  of  the  real  estates  of  T.  & 
A. : — Held,  first,  that  the  debt  was  the  personal 
debt,  but  not  the  specialty  debt  of  T.,  and  the 
creditors  were  not  entitled  to  have  it  paid  out  of 
his  real  estates.  Thome  v.  Kerr,  2  Kay  &  J.  54  ; 
25  L.  J.,  Ch.  57  ;  2  Jur.,  N.  S.  322. 

Held,  secondly,  that  the  debt  was  not  the  debt 
of  A.,  unless  by  reason  of  her  devastavit,  the 
remedy  for  which  was  barred  by  the  Statute  of 
Limitations.    lb. 

An  assignee  for  value  of  an  equitable  interest 
in  money  payable  under  a  voluntary  bond,  is  en- 
titled to  rank  as  a  specialty  creditor  for  value 
against  the  assets  of  the  obligor.  Payne  v.  Mor- 
timer, 4  De  G.  &  J.  447  j  28  L.  J.,  Ch.  716  ;  5 
Jur.,  N.  S.  749. 

A  covenant  by  a  surety  for  payment  of  a  debt 
at  a  future  day  is  not  a  contingent,  but  an  actually 
existing  debt,  and  must  be  provided  for  before 
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simple  contract  creditors  are  paid.     Atkinson  y. 
Grey,  1  Sm.  &  G.  577  ;  18  Jur.  282. 

Bent.]— Rent  is  a  specialty  debt  within  32  & 
33  Vict.  c.  46  (Hinde  Falmer's  Act),  and  there- 
fore a  landlord  has  no  preferential  claim  against 
the  estate  of  a  deceased  tenant  for  rent  in  arrear  at 
the  death  of  the  tenant  as  against  the  simple  con- 
tract creditors.  Hastings,  In  re,  Shirreffy.  Has- 
tings,  6  Ch.  D.  610 ;  47  L.  J.,  Ch.  137  ;  25  W.  R. 
842. 

By  an  agreement  in  writing,  A.  agreed  to  grant, 
and  B.  agreed  to  accept,  a  lease  of  lands  in 
Jamaica  for  twenty-one  years,  at  a  certain  rent. 
B.  entered  into  possession,  and  died,  wiUioat 
having  paid  any  rent :— Held,  that  A.  was  not 
entitled  to  rank  as  a  specialty  creditor  against 
the  estate  of  B.  in  respect  of  the  rent  due.  Vin- 
cent  V.  Godson,  4  De  G.,  Mac.  k.  G.  646  ;  24  L.  J., 
Ch.  121. 

Rent  in  arrear  for  land  demised,  whether  by 
deed  or  parol,  is  of  eqnal  degree  with  specialty 
debts.     Thompson  v.  Thompson,  9  Price,  464. 

An  administrator  may  retain  the  current  half 
year's  rent  which  accrued  due  since  the  death  of 
the  intestate,  but  which  commenced  before  he 
died,  for  premises  occupied  by  him  as  tenant  at 
will.     Ih. 


Judgment  Debts.]— The  rule  by  which  a  judg- 
ment creditor  of  a  testator  is  entitled  to  priority 
over  simple  contract  creditors  in  the  administra- 
tion of  tne  assets  of  the  testator  under  an  ad- 
ministration decree  is  not  affected  by  s.'  10  of  the 
Judicature  Act,  1875,  which  provides  that  in  such 
administration  of  assets  the  same  rules  shall  pre- 
vail as  to  the  respective  rights  of  secured  and 
unsecured  creditors  as  may  be  in  force  under  the 
law  of  bankruptcy  with  respect  to  bankrupts' 
estates.  Smith  v.  Morgan,  6  C.  P.  D.  337 :  49 
L.  J.,  C.  P.  410. 

Where  a  judgment  has  been  recovered  against 
executors  for  a  debt  due  from  their  testator,  and 
they  pay  the  debt,  the  executors  are  entitled  to 
be  allowed  such  payment,  although  the  Statute 
of  Limitations  might  have  been  set  up  against 
the  creditor  who'  recovered  the  judgment.  Hun- 
ter V.  Baxter,  3  Qiff.  214  ;  31  L.  J.,  Ch.  432  ;  5 
L.  T.  46. 

The  23  &  24  Vict.  c.  38,  s.  3,  only  applies  to 
judgments  recovered  against  a  testator  or  an  in- 
testate in  his  lifetime,  and  not  to  judgments  re- 
covered after  his  death  against  his  representative. 
Jennings  v.  Righy,  9  Jur.,  N.  S.  1144  ;  9  L.  T. 
308  ;  12  W.  R.  32. 

Where  a  creditor  of  an  intestate  recovered 
judgment  against  an  administratrix,  but  did  not 
register  such  judgment  before  a  decree  was  made 
for  administration  of  the  estate :— Held,  that, 
nevertheless  in  the  administration  of  the  assets, 
he  had  priority  over  the  simple  contract  creditors 
of  the  intestate.     Ih, 

A  judgment  creditor,  who  has  obtained  judg- 
ment against  an  executor  before  decree,  is  en- 
titled to  enforce  his  judgment,  under  17  &  18  Vict, 
c.  125,  s.  61,  against  a  debtor  to  the  estate  whom 
the  statute  calls  the  garnishee.  Fowlers.  Roberts, 
2  Giff.  226  ;  6  Jar.,N.  S.  1189  ;  8  W.  R.492. 

The  descended  lands  of  an  intestate  arc  subject 
to  the  payment  of  his  simple  contract  debts  in 
priority  to  the  judgment  debts  of  the  heir, 
whether  such  judgments  were  entered  up  prior 
or  subsequent  to  the  death  of  the  intestate.    Kin- 


derley  v.  Jervts,  22  Beav.  1 ;  25  L.  J.,  Ch.  638  ;  2 
Jur.,  N.  S.  602. 

Where,  after  the  death  of  A.  B.,  who  was  in- 
debted on  bond  to  C.  &  D.,  judgments  were  en- 
tered up  by  them  against  his  executor,  and  an 
administration  suit  was  instituted  by  C. : — Held, 
in  administering  the  estate,  that  C,  whose  jnd^ 
ment  was  prior  in  time  to  D.*s,  was  entitled  to 
priority  of  payment.  Dollond  v.  Johnson^  2  Sm. 
&  G.  301 1  23  L.  J.,  Ch.  637  ;  18  Jur.  767. 

In  a  suit  to  administer  the  estate  of  a  testator, 
judgments  obtained  against  his  executors  are 
payable  according  to  their  respective  dates  oat  o£ 
legal  assets.     Ih, 


When  irndoeketed.]— The  23and24  Vict 


c.  38,  s.  3,  restores  the  protection  which 
given  to  representatives  against  undocketed  judg- 
ments by  4  &  5  Will.  &  M.  c.20  ;  and  therefore, 
where  judgments  are  not  registered,  so  as  to  form 
a  charge  upon  land,  they  have  no  priority  over 
simple  contract  debts ;  and  an  executor,  even 
with  notice  of  the  judgment  debts,  is  justified  in 
parting  with  the  assets  to  simple  contract  credi- 
tors. Walter  v.  Turner,  33  L.  J.,  Ch.  232;  10 
Jur.,  N.  S.  147. 

A  debt  on  a  judgment  against  a  testator  or  an 
intestate,  not  docketed  according  to  the  dlreo- 
tions  of  the  4  &  5  Will.  &  M.  c.  20,  was  put  by 
that  act  on  a  level  with  simple  contract  debts. 
Hiekey  v.  Hayter,  6  T.  R.  384 ;  1  Esp.  313 ; 
S,  P,,  Steel  V.  Rorkc,  1  B.  &  P.  307, 

Under  the  plea  of  plene  administravit,  an  exe- 
cutor might  give  in  evidence  that  the  plaintiff's 
judgment  not  being  docketed,  he  had  paid  away 
all  the  effects  in  discharging  debts  of  an  inferior 
degree.    Ih, 

A  judgment  to  be  entitled  to  preference  in  ad- 
ministration, must  have  been  docketed  pursuant 
to  4  &  5  WiU.  &  M.  c  20 ;  and  notice  of  it  in 
any  other  way  is  of  no  consequence.  HaU  t. 
Tapj^er,  3  B.  <k  Ad.  656. 

A  judgment  obtained  against  an  executor  (be- 
fore 2  &  3  Vict.  c.  11)  is  entitled  to  preference  in 
the  administration  of  the  testator's  estate  over 
simple  contract  debts,  though  not  docketed  pur- 
suant to  4  &  5  Will.  &  M.  c.  20.  Gaunt  v.  Taylor^ 
3  Scott,  N.  R.  700. 

By  4  &  5  Will.  &  M.  c.  20,  judgmente  not 
docketed  were  not  to  have  any  preference  against 
heirs,  executors,  or  administrators  in  the  adminis- 
tration of  estates;  2  &  3  Vict.  c.  11,  closed  the 
docket : — Held,  that  the  old  law  was  thereby  re- 
vived, and  that  the  administrator  had  committed 
a  devastavit  by  paying  a  simple  contract  debt 
before  a  judgment  debt,  even  though  he  had  no 
actual  notice  of  the  latter.  Fuller  v.  Redman^ 
26  Beav.  600  ;  29  L.  J.,  Ch.324  ;  5  Jur.,N.  S.  1045. 

See  also  Williams,  In  re,  Williams  v.  1ft/- 
liams,  and  Van  Gheluive  v.  Mirinckx,  ante. 

Foreign. — A  foreign   judgment  consti- 


tutes onlv  a  simple  contract  debt.  Wilson  v. 
I>ttnsany\Lady%  18  Beav.  293;  23  L.  J.,  Ch. 
492  ;  18  Jur.  762. 

Irish.] — Where  a  person  died  domiciled 


in  Ireland,  leaving  property  in  Ireland  and  Eng- 
land, and  the  same  executors  in  both  countries : 
— Held,  that  an  Irish  judgment  had  priority 
over  English  simple  contract  creditors,  against 
Irish  property  remitted  to  England  by  the 
executors,  and  being  there  administered.  Cook 
V.  Gregson,  2  Drew,  286  ;  23  L.  J.,  Ch,  734. 
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Sefloieneiat,  how  made  up.] — It  is  still  the 
rale  in  administering  assets  that  when  the 
residnarj  personal  estate  is  insufficient  to  pay 
the  costs  of  a  snit,  the  deficiency  most  be  made 
np  bj  the  pecnniaiy  legatees  in  priority  to  the 
residuary  devisees.  Tomkifu  v.  Colthurst,  1  Ch. 
D.  626  ;  33  L.  T.  591 ;  24  W.  R.  267. 

Beleasd  set  aside.] — The  role  that  an  execa- 
tor  who  pays  a  legacy  is  personally  liable  to  pay 
the  amount  of  the  legacy  to  any  creditor  of  the 
testator  whose  claim  is  unsatisfied,  whether  he 
has  notice  or  not  of  the  claim,  appliea  to  a  case 
in  which  the  creditor  has  given  the  testator 
what  purports  to  be  a  release  of  his  claim,  and 
the  executor  bon&  fide  believes  the  release  to  be 
valid,  and  the  creditor  does  not  question  its 
validity  till  some  years  after  the  executor  has 
paid  the  legacy,  and  fails  in  the  first  instance, 
but  succe^  in  setting  aside  the  release  on 
appeal.  BewleVy  In  re,  Jeffery$  v.  JefferySf  24 
L.  T.  177  ;  19  W.  R.  464. 

Costs  of  Seleasd.] — ^Executors  refused  to  pay 
a  legacy  to  the  legatee  until  he  would  execute  a 
release  and  pay  the  costs  of  it.  He  offered  to 
execute  the  release,  but  refused  to  pay  the  costs. 
The  executor,  therefore,  brought  the  amount  of 
the  legacy  into  court,  deducting  from  it  the  costs 
of  bringing  it  into  court.  On  a  petition  by  the 
legatee  to  have  the  money  paid  out  to  him  : — 
Held,  that  the  executors  had  no  right  to  call  on 
him  to  pay  the  costs  of  a  release,  and  that  they 
should  pay  the  costs  of  the  petition.  Jfhrtune, 
In  re,  4  Ir.  B.,  £q.  351. 

Where  Payment  Binding.] — An  executor,  act- 
ing on  the  advice  of  counsel  on  the  construction 
of  a  will,  proposed  to  divide  in  certain  propor- 
tions a  fund  between  two  legatees.  One  of  the 
legatees  being  dissatisfied,  took  the  opinion  of 
the  counsel,  which  agreed  with  the  former 
opinion.  The  executor  then  divided  and  paid 
over  the  fund  in  aocordanoe  with  the  opinions. 
Two  years  afterwards  the  dissatisfied  legatee 
filed  a  bill  against  the  executor  and  the  other 
legatee,  alleging  that  the  will  had  been  wrongly 
construed,  and  claiming  repayment  from  the 
other  legatee : — Held,  that  the  suit  could  not  be 
maintained.  Rogers  v.  Inghum^  3  Ch.  D.  .S51  ; 
46  L.  J.,  Ch.  322  ;  36  L.  T.  677  ;  25  W.  B.  338— 
O.A. 

7.  Mabshallino  Debts. 

A.  devised  real  estates  upon  trust  for  payment 
of  his  debts,  funeral  and  testamentary  expenses, 
and  subject  thereto  upon  various  trusts ;  and 
bequeathed  legacies  and  annuities: — Held,  a 
case  for  marshalling  at  the  instance  of  pecuniaiy 
legatees,  where  the  personal  estate  nad  been 
exhausted  in  payment  of  debts.  Paterson  v. 
Scott,  1  De  G.,  Mac.  &  G.  631  ;  21  L.  J.,  Ch.  346 ; 
16  Jur.  898. 

Under  3  &  4  Will.  4,  c.  106,  s.  3,  an  heir  to 
whom  lands  are  devised  by  his  ancestors,  takes 
them  as  devisee,  to  all  purpose,  and  therefore 
the  pecuniary  legatees  are  not  entitled  to  have 
the  assets  marshalled  as  against  him.  .  Strick* 
land  V.  Strickland,  10  Sim.  374. 

The  3  &  4  Will.  4.  c.  104,  has  not  affected  the 
law  as  to  the  marshalling  of  assets  in  favour  of 
pecuniary  legatees,  against  devisees  of  real  estate 


charged  with  or  devised  subject  to  the  testator's 
debts.    Richard  v.  Barrett,  3  Kay  k  J.  289. 

The  question  now,  as  before  the  act,  is  one 
simply  of  intention  on  the  whole  of  the  wilL  lb, 

A  mere  charge  of  debts  upon  the  real  estate, 
or  a  mere  devise  of  the  real  estate,  subject  to 
the  testator's  debts,  without  any  trust,  is  suffi- 
cient, in  the  event  of  the  personal  estate  proving 
inadequate  to  pay  both  debts  and  legacies,  to 
entitle  the  legatees  to  come  upon  the  real  estate, 
so  far  as  the  personalty  has  been  applied  in  pay- 
ment of  debts.    lb, 

8.  Attachment  of  Debts. 

An  executor  of  a  judgment  creditor  is  not  en- 
titled, under  the  C.  L.  P.  Act  of  1864,  s.  61,  to 
attach  a  debt  due  to  the  judgment  debtor  before 
he  has  made  himself  a  party  to  the  judgment. 
Baynard  v.  Simmons,  5  £1.  k.  Bl.  59  ;  24  Ij.  J., 
Q.  B.  253  ;  1  Jur.,  N.  S.  657. 

Where  judgment  is  recovered  against  an  exe- 
cutor, a  debt  due  from  a  third  person  to  the 
testator's  estate  may  be  attached  ;  and  it  is  no 
answer  that  a  decree  has  been  made  in  a  suit  in 
chancery  for  the  administration  of  the  estate. 
Burton  v.  RobcrU,  6  H.  &  N.  93  ;  29  L.  J.,  Ex. 
484. 

A  judgment  creditor  who  has  obtained  judg- 
ment against  an  intestate's  estate,  before  an  ad* 
ministration  decree,  is  entitled  uuder  a  garnishee 
order  to  enforce  his  judgment  against  a  debtor 
to  the  estate.  Harper  v.  Barnes,  36  L.  J.,  Ch. 
63  ;  16  L.  T.  312. 

9.  Misappbopbiation  of  Assets. 

To  the  Knowledge  of  the  Parohaser.] — ^The 
principle  is  well  established,  that  where  an 
execator  parts  with  any  portion  of  the  assets  of 
his  testator,  under  such  circumstances  as  that 
the  purchaser  must  be  reasonably  taken  to  know 
that  they  were  sold,  not  for  the  benefit  of  the 
estate,  but  for  the  executor's  own  benefit,  the 
purchaser  is  as  if  he  was  himself,  in  respect  of 
those  assets,  the  executor.  Walker  v.  Taylor^ 
8  Jur.,  N.  S.  681 ;  4  L.  T.  845— H.  L. 

If  a  lender  of  money  to  an  executor  has  at  the 
time  of  the  loan,  and  before  parting  with  the 
money,  notice  that  the  debtor  in  borrowing  com- 
mits a  breach  of  trust,  and  intends  to  misapply 
the  money,  he  acquires  no  better  title  against 
the  estate  than  the  executor  himself.  CoUinson 
V.  Lister,  7  De  G.,  M.  &  G.  634  j  25  L.  J.,  Ch.  38 ; 
2  Jur.,  N.  S.  75. 

An  executor  borrowed  money  from  a  banking 
company,  of  which  he  was  the  local  agent,  for 
the  purpose  of  making  a  further  advance  to  a 
mortgagor  of  a  ship,  on  the  security  of  which 
the  testatrix  had  lent  money,  on  the  pretence 
that  such  further  advance  was  to  pay  off  a  prior 
charge,  but  really  to  assist  the  mortgagor,  and 
the  security  proved  ultimately  wholly  insuffi- 
cient : — Held,  that  the  company  had  no  claim 
upon  the  testatrix's  assets,  and  that  a  mortgage 
of  a  ship  made  by  the  executor  to  the  company 
to  secure  their  advance  was  invalid.    lb, 

10.  Exhaustion  of  Assets. 

By  Payment.] — On  a  special  plea  of  plene 
administravit,  if  assets  are  proved  in  the  hands 
of  the  executor,  he  may  give  evidence  of  the 
payment    of    other   debts    with   those   assets, 
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previously  to  the  action  brought.     Smedley  v. 
JK«,  2  W.  B1.1105. 

If  an  executor  or  an  administrator  pleads  plene 
administrayit  praeter  a  certain  sum,  and  after- 
wards to  another  action  brought  in  the  same  term 
pleads  also  plene  administravit  prseter  the  same 
sum,  and  as  to  that  sum  that  he  had  confessed  in 
the  other  action,  such  plea  is  a  good  bar.  Waters 
Y,  Ogden,  2  Dougl.  452. 

Where  an  executor  pleads  the  general  issue  and 
plene  administrayit,  and  the  former  plea  is  found 
against  him,  and  the  latter  for  him,  he  is  entitled 
to  the  postea.  •  Cockiim  v.  DrinkwateVy  3  Dougl. 
239. 

A  testator  died  in  India,  and  soon  after  his 
death  his  widow,  in  England,  paid  some  simple 
contract'  debts  for  which  his  estate  was  liable. 
Nine  months  after  his  death  his  executor  in 
England  allowed  these  payments  to  the  widow. 
A  specialty  creditor  in  India  afterwards  sent 
notice  to  the  executor  of  the  specialty  debt : — 
Held,  that  the  executor  was  justified  in  allowing 
the  payment  of  these  simple  contract  debts. 
Noftotti  V,  Jefferson,  9  Jur.,  N,  S.  656  ;  8  L.  T. 
689  ;  11  W.  R.  841— L.  J. 

By  Betainer — ^Plea  of  Judgment  reeorered.  ] — If 
to  an  action  brought  by  a  creditor  of  a  testator, 
the  executrix  pleads  judgments  recovered,  and  no 
assets  beyond ;  to  which  the  plaintiff  replies  per 
fraudem  generally ;  it  is  not  conclusive  evidence 
ot  fraud,  that  tne  judgments  as  pleaded  were 
confessed  for  more  than  the  just  debts  ;  but  the 
executrix  may  shew  that  they  were  entered  up  by 
mistake  for  more  than  was  due,  and  that  that 
was  made  known  to  the  plaintiff  before  the 
action  was  brought.  Pvasc  v.  Xaylor,  5  T.  R. 
80. 

Where  a  plaintiff  recovered  judgment  against  a 
testator  in  nis  lifetime,  and  afterwards  had  judg- 
ment of  execution  against  the  executors  in  scire 
facias,  upon  which  judgment  he  sued  the  execu- 
tors, suggesting  a  devastavit : — Held,  that  the 
executors  being  fixed  conclusively  with  assets  by 
such  latter  judgment,  the  issue,  u|x>n  non  detinct, 
lay  upon  them  to  prove  the  due  administration 
of  such  assets,  otherwise  the  plaintiff  was  entitled 
to  recover.    no]}e  v.  Bague^  2  East,  2. 

A  judgment  confessed  by  an  executrix  to  a 
creditor  of  the  testator,  as  well  for  his  own  debt 
as  in  trust  for  the  debts  of  many  of  the  creditors, 
(smnot  be  pleaded  in  bar  to  an  action  brought 
^[ainst  her  by  another  creditor  of  the  testator. 
Tolj^t  V.  WelU,  1  M.  &.  S.  396, 

A  plea  of  judgment  recovered  on  a  simple  con- 
tract, pleaded  by  an  administrator  to  an  action  on 
abend,  must  aver  that  such  recovery  was  had  be- 
fore notice  of  the  bond  debt.  Sawyer  v.  Mercer , 
1  T.  R.  600. 

To  an  action  against  an  executor  for  goods  sold 
to  the  testator,  he,  at  Nisi  Prius,  pleaded  a  plea 
puis  darrein  continuance  of  judgment  recovered 
in  a  plea  of  debt  on  the  simple  contract  of  the 
testator,  commenced  since  the  present  action  ; — 
Held,  first,  that  it  was  no  answer  to  this  plea, 
that  the  judgment  pleaded  was  in  a  plea  of  debt 
on  the  testator's  simple  contract ;  and  secondly, 
that  the  plea  was  not  invalidated  by  his  having 
suffered  judgment  to  pass  against  him  voluntarily. 
Prince  v.  Mcholson,  1  Marsh.  280 ;  6  Taunt.  mr>. 

Action  against  executrices,  for  work  and  labour 
done  for  the  testator.  Plea,  that  a  judgment  had 
been  obtained  against  the  testator  in  his  lifetime, 
and  tbat  they  had  folly  administered  except  as 


to  chattels  of  small  value,  not  sufficient  to  satisfy 
the  judgment.  Replication,  that  the  testator 
paid  a  large  sum  in  satisfaction  and  dischaiigc  of 
the  debt  recovered,  and  of  the  judgment ;  and 
that  the  executrices,  deceitfully  and  with  inten- 
tion to  defraud  the  plaintiff  of  his  damages,  have 
deferred  and  still  do  defer  procuring  acknowledg- 
ment or  satisfaction  to  be  entered  up  of  the  debt, 
or  to  be  released  therefrom,  and  still  permit  the 
judgment  thereon  to  remain  in  full  force.  A  re- 
joinder, traversing  the  payment  of  the  sum  in 
satisfaction  and  £scharge  of  the  debt  recovered, 
and  of  the  judgment,  was  held  bad  on  demurrer ; 
for  the  material  fact  to  be  traversed  was  the 
keeping  on  foot  the  judgment  by  fraud  :  whereas 
the  payment  in  satisfaction  was  immaterial  and 
not  traversable,  being  mere  inducement.  Jane$ 
V.  Boberts,  4  Tyr.  48 ;  2  C.  &  M.  219. 


Debt!  due  to  Ezeoutorfl.] — Under  the  plea 


of  plene  administravit,  an  administrator  may 
prove  the  expenses  of  administration,  and  shew 
that  he  retained  money  to  that  amount.  Gillies 
Y.  SmitheTf  2  Stark.  628. 

A.  being  indebted  in  his  individual  capacity  to 
a  house  in  trade,  of  which  he  himself  was  a  part- 
ner, in  a  sum  of  money,  the  amount  of  which 
could  not  be  exactly  ascertained,  covenanted  to 
pay  the  firm  all  his  then  debts,  and  such  other 
debts  as  should  subsequently  accrue.  A.  died 
without  having  satisfied  the  original  debt,  and 
having  contracted  further  debts  subsequently  to 
the  execution  of  the  deed  : — Held,  that  his 
executors,  two  of  whom  were  partners  in  the 
house  of  trade,  could  not  plead  either  of  these 
debts  by  way  of  retainer,  or  as  an  outstanding 
specialty  debt,  J)e  Tastet  v.  SJiaWy  1  B.  &  A. 
664. 

To  an  action  against  an  executrix,  she  pleaded 
that  the  testator  became  bound  to  A.  in  2,800/., 
conditioned  to  indemnify  him  against  another 
bond  for  800/.,  which  A.  had  executed  jointly 
with  the  testator  to  B.,  but  for  the  proper  debt 
of  the  testator  ;  that  the  8002.  became  due  in  the 
testator's  lifetime,  and  was  still  unpaid;  that 
upon  the  testator's  death  the  indemnity  bond  be- 
came forfeited,  and  the  money  therein  contained 
was  still  unpaid :  and  that  the  defendant  had 
administered  all,  except  so  much  as  would  satisfy 
the  indemnity  bond  :  this  was  held  a  good  plea. 
CoiP  V.  Joseph,  5  T.  R.  307. 

Action  on  a  bond  against  an  administrator,  to 
which  he  pleaded  a  bond  debt  due  to  himself, 
and  retainer : — Held,  that  it  was  not  necessary  to 
aver  in  the  plea,  that  such  bond  was  given  to 
himself  for  a  just  and  true  debt.  JPieard  v. 
Brown,  6  T.  R.  650. 

One  of  two  executors  has  a  right  to  retain  hia 
own  debt  out  of  a  balance  due  £om  both  to  the 
testator's  estate.    Kent  v.  Pickering,  2  Keen,  1. 

A  marriage  covenant  with  a  trustee  for  so* 
curing  a  provision  for  the  wife  may  be  given  in 
evidence  by  her,  under  a  plea  of  plene  Mlminis- 
travit,  in  an  action  brought  against  her  as  exe- 
cutrix ;  and  she  may  retain  out  of  the  personal 
assets  so  much  as  is  equal  to  the  damages  she 
has  sustained  by  the  breach  of  such  covenant. 
Loans  v.  Casey,  ^  W.  Bl.  966. 

But  where  a  covenant  was  made  with  trustees 
in  a  deed  of  settlement  before  marriage,  that  the 
intended  husband,  in  case  the  marriage  should 
take  place,  would  pay  or  cause  to  be  paid  to  his 
intended  wife  an  annuity  of  20/. ;  or  that  his 
heirs,  executors,  or  administrators,  should  pay, 
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or  cause  to  be  paid,  to  the  trustees,  or  the  sur- 
vivor of  them,  or  the  heirs,  &c.,  of  such  survivor, 

within  months  after  his  decease,  400/.,  to 

remain  v^ted  in  them : — Held,  that  this  was 
not  such  a  covenant  as  would  enable  the  widow 
to  retain  the  4001.  as  administratrix  of  her  hus- 
band, and  set  up  the  retainer  under  the  plea  of 
plene  administravit,  because  the  corpus  was  to 
be  paid  to  the  trustees.  Thompson  v.  Thompson, 
9  Price,  464. 

An  executrix  gave  an  acceptance  for  a  debt 
due  from  her  testator,  taking  an  engagement 
from  the  drawer  to  renew  the  bill  from  time  to 
time,  until  sufficient  effects  were  received  from 
the  estate  of  the  testator: — Held,  that  this 
meant  sufficient  effects  in  the  ordinary  course  of 
administration  ;  and  that  she  had  not  precluded 
herself  from  first  applying  assets  to  pay  3,000Z.  to 
trustees  for  her  own.  use  in  discharge  of  a  bond 
given  by  her  husband  before  marriage  to  that 
effect,  before  she  paid  the  acceptance.  Boxoer- 
hank  V.  Monteiro,  4  Taunt.  844. 

An  executor  is  entitled  to  retain  his  debt  al- 
though barred  by  the  Statute  of  Limitations 
during  the  lifetime  of  the  testator.  Hill  v. 
JValker,  4  Ka.y  ii  J,  Jee. 

One  of  several  executors  after  a  decree  for  ad- 
ministration of  assets  may  retain  his  own  debt, 
although  there  has  been  no  acknowledgment  of 
it  witlun  six  years  before  the  death  of  the  tes- 
tator. Sharman  v.  Hudd,  27  L.  J.,  Ch.  844  ;  4 
Jur.,  N.  8.  527. 


Where  Exeeutor  hat  renounoed  Probate.] 


An  executor  who  has  renounced  probate  of  the 
will,  is  not  entitled  to  retain  a  debt,  due  to  him 
from  the  testator,  out  of  assets  in  his  hands. 
Smith  V.  Xorth,  13  Jur.  998. 

Executor  of  both  Creditor  and  Debtor.  1 


• — A.  died  in  March,  1889,  intestate  and  indebted 
to  B.,  and  C.  took  out  administration  to  A.  B. 
died  in  September,  1840,  having  made  C.  one  of 
his  executors,  and  0.  proved  the  will : — Held, 
that  C.  had  a  right  to  retain  out  of  A.'s  assets 
the  debt  due  to  him  as  executor  of  B.  Thompson 
V.  Cooper,  1  CoUyer,  85  ;  13  L.  J.,  Ch.  416. 

The  executors  of  a  creditor,  being  also  the 
executors  of  a  debtor,  can  retain  the  amount  of 
the  debt  out  of  the  debtor's  assets,  in  priority  to 
other  creditors.     Wyrich  v.   Grant,  18  Jur.  1010. 


Of  Debt  duo  from  Legatee.] — In  a  suit  by 


a  legatee  to  obtain  payment  of  the  legacy  out  of 
the  assets  of  the  testator,  in  a  due  course  of 
administration,  the  executors  may  retain  so 
much  of  a  legacy  as  is  sufficient  to  satisfy  a  debt 
due  from  the  legatee  to  the  testator  at  the  time 
of  his  death,  although  the  remedy  for  such  debt 
is  at  the  time  of  the  death  of  the  testator  barred 
bv  the  Statute  of  Limitations.  (Xmrteney  v. 
WUliams,  3  Hare,  539  ;  13  L.  J.,  Ch.  461 ;  S.  C, 
15  L.  J.,  Ch.  204  ;  8  Jur.  844. 

Although  a  debt  due  to  a  testator's  estate  is 
barred  by  the  Statute  of  Limitations,  his  exe- 
cutors may  set  off  a  legacy  bequeathed  by  him 
to  the  debtor  against  the  debt,  and  retain  the 
same  accordingly.  Coates  v.  Coates,  33  L.  J., 
Ch.  448 ;  10  Jur.,  N.  S.  532 ;  9  L.  T.  795 ;  12 
W.  R.  634. 


Paymont  of  Debt  by  Szoeutor  aa  Surety 


of  Testator.] — ^An  executor,  being  surety  for  his 
testator  paid  the  debt  after  the  testator's  deaUi : 


— Held,  that  he  had  a  right  to  retain  his  debt  in 
preference  to  the  other  (^editors  of  equal  degree. 
JBoyd  V.  Brooks,  34  Beav.  7.  Affirmed  on 
appeal,  34  L.  J.,  Ch.  605  ;  12  L.  T.  38  ;  13  W.  R. 
419. 


Ezoentor  making   himself  Liable  for 


Debts  of  Testator.]— An  executor,  who  makes 
himself  liable  for  aebts  of  the  testator,  has  no 
priority  in  respect  of  such  debts  over  the  other 
creditors  of  the  testator,  but  stands  in  the  same 
position  as  the  creditors  for  whose  debts  he  has 
made  himself  liable.  Lucas  v.  Williams,  10  W. 
E.  677— L.  J. 

Debt  duo  from  Exeeutor — Proof  of  Will.] 
— ^A  testator  died  in  1842,  having  appointed  R. 
and  others  his  executors.  R.,  who  owed  the  tes- 
tator 3002.  on  a  promissory  note,  did  not  prove  the 
will  until  1855  : — Held,  that  he  could  not  then 
set  up  the  Statute  of  Limitations  in  respect  of 
the  debt ;  that  the  act  of  proving  had  relation  to 
the  testator's  death,  and  that  he  must  be  con- 
sidered as  having  the  300Z.  in  his  hands  as  assets, 
and  he  was  charged  therewith,  with  interest 
from  1855.    Ingle  v.  Birhards,  28  Beav.  366. 


V.  EXECUTOR  DE  SON  TORT. 
1.  Constitution  of. 

Ctonerally.] — What  acts  make  a  person  liable 
as  an  executor  de  son  tort  is  a  matter  of  law  for 
the  judge  to  decide  ;  but  it  is  for  the  jury  to  say 
whether  the  acts  are  sufficiently  proved.  Padget 
V.  Priest,  2  T.  R.  97. 

Almost  any  intermeddling  after  the  death  of 
the  party  makes  a  person  so  intermeddling  liable 
as  an  executor  de  son  tort.  Edwards  v.  Uarh&n^ 
2  T.  R.  687. 

If  a  person  sets  up  in  himself  a  colourable 
title  to  the  possession  of  the  goods  of  the  de* 
ceased,  though  he  may  not  be  able  to  establish  a 
completely  strict  and  legal  title,  it  is  sufficient 
to  exempt  him  from  being  charged  as  executor 
de  son  tort.    Femings  v.  Jarrat,  1  Bsp.  336. 

Boooipt  of  Koney  belonging  to  Sitato.] — 
Therefore,  if  A.,  the  servant  of  B.,  sells  the 
goods  of  C.,  an  intestate,  as  well  after  his  death 
as  before,  though  by  the  orders  of  C,  and  pays 
the  money  arising  therefrom  into  the  hands  of 
B.,  the  latter  may  be  sued  as  an  executor  de  son 
tort.    Padget  v.  Priest,  2  T.  R.  97. 

If  a  person  has  money  belonging  to  an  in- 
testate in  his  hands  at  the  time  when  an  action 
is  brought  against  him  as  executor  for  a  debt  due 
from  the  intestate,  he  is  liable  as  an  executor  de 
son  tort.    Ih, 

8alo  of  Goods  belonging  to  Estate.] — If  a 
creditor  takes  an  absolute  bill  of  sale  of  the  goods 
of  his  debtor,  but  agrees  to  leave  them  in  his 
possession  for  a  limited  time,  and  in  the  mean* 
time  the  debtor  dies,  whereupon  the  creditor 
takes  and  sells  the  goods,  he  will  be  liable  to  be 
sued  as  executor  de  son  tort  for  the  debts  of  the 
deceased  ;  for  the  debtor's  continuing  in  posses- 
sion is  inconsistent  with  the  deed,  and  fraudulent 
against  creditors.  JSdwards  v.  Harben,  2  T.  R. 
587. 


Paymont  of  Prieo    to  Exeeutor.] — The 


manager  of  some  ironworks,  and  who  as  such 
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lived  in  a  house  in  the  neighbourhood,  died 
intestate  and  insolvent  on  the  22nd  of  June, 
1877.  Shortly  after  his  decease  and  before  letters 
of  administration  could  be  taken  out,  the  widow 
was  required  to  vacate  the  premises,  and  it 
became  necessary  to  remove  the  furniture  which 
belonged  to  the  deceased.  « Accordingly,  part  of 
it  was  taken  by  her  to  a  smaller  house,  and 
afterwards  purchased,  and  the  residue  sold  by 
auction.  The  proceeds  of  the  auction,  as  .well  as 
the  valuation  price  of  the  goods  retained  by  the 
widow,  were  duly  handed  over  to  the  adminis- 
trator afterwards  appointed.  Actions  having 
been  brought  both  against  the  widow  and  the 
auctioneer,  charging  them  respectively  as  execu- 
tors de  son  tort: — Held,  that  they  were  not 
liable,  on  the  ground  that  there  had  been  no 
wrongful  intermeddling  with  the  assets,  or  dealing 
with  them  in  such  a  way  as  denoted  an  usurpa- 
tion of  the  functions  of  an  executor.  Peters  v. 
Leeder,  Peters  v.  Borgwft^  47  L.  J.,  Q.  B.  673. 

CarryixLg  on  Trade.] — ^Living  in  the  house  and 
carrying  on  the  trade  of  a  deceased  victualler,  is 
a  sufficient  intermeddliug  to  make  an  executor 
de  son  tort.    Hooper  v.  Summereett,  Wightw.  16. 

The  widow  of  a  hairdresser  who  died  in 
October,  1836,  continued  to  reside  in  his  house 
and  keep  open  the  shop  (through  which  was  the 
entrance  to  the  house),  but  there  was  no  proof 
of  any  articles  being  sold.  In  December,  she 
received  notice  of  a  bond  debt  of  lOOZ  due  from 
him,  and  had  his  goods  valued.  In  January, 
1837,  on  the  application  of  a  creditor  to  whom 
he  owed  240Z.  for  goods,  she  gave  a  promissory 
note  for  that  amount,  payable  to  the  creditor 
twelve  months  after  date.  In  March  she  took 
out  administration : — Held,  in  an  action  against 
her  on  the  promissory  note,  that  this  was  not 
evidence  to  charge  her  as  executrix  dc  son  tort. 
Serle  v.  Waterworth,  4  M.  &  W.  9  j  6  D.  P.  C. 
684  ;  2  Jur.  745. 

PotSMsion  of  Property  belonging  to  Estate.] 
-*A  deed  of  trust  conveyed  the  lease  of  a  farm 
and  aU  the  grantor^s  effects,  and  all  debts  due  to 
him,  to  trustees,  in  consideration  of  a  certain  sum 
to  be  paid  to  him  by  one  of  the  trustees,  in  trust 
to  dispose  of  all  the  property,  and  out  of  the 
produce  to  reimburse  the  trustee  the  sum  ad- 
vanced by  him  to  the  grantor,  and  all  other  the 
trustees'  demand  upon  him,  and  then  to  pay  all 
such  debts  as  were  justly -due  from  the  grantor 
as  the  trustees  in  their  discretion  should  think 
proper :  the  surplus  to  be  holden  for  the  benefit 
of  the  grantor's  wife  (whose  property  the  bulk 
of  it  originally  was),  as  a  separate  maintenance 
for  her,  in  consequence  of  a  separation  between 
them  on  account  of  her  husband's  ill-usage  : — 
Held,  that  such  deed  was  not  fraudulent  or  void 
as  against  creditors,  it  appearing  to  have  been 
made  bonft  fide  at  the  time,  and  that  all  the 
creditors  of  the  grantor  known  at  the  time  had, 
upon  application  to  the  trustees,  received  payment 
of  their  debts.    2\unn  v.  WiUmore^  8  T.  R.  521. 

Held,  also,  that  the  wife  was  not  liable  as 
executrix  de  son  tort,  after  the  death  of  her 
husband  intestate,  on  account  of  her  possession 
of  this  property  under  the  deed  of  trust.    Ih. 

To  make  a  man  liable  as  executor  de  son  tort, 
it  is  not  essential  that  the  dealing  with  the 
chattels  of  the  deceased  should  be  in  the  character 
of  executor.    8eaUy  v.  Powis,  1  H.  &  W.  2. 

A  possession  of  goods  which  a  person  has  re- 


ceived from  the  deceased  in  his  lifetime  under  a 
oolourable  sale,  may  be  sufficient  to  chaxgc  him 
as  an  executor  de  son  tort.    Jh. 

A.  pledged  goods  to  B.  for  a  debt,  B.  died, 
and  the  parish  officers  took  the  goods,  and  gave 
them  to  J.,  the  carpenter  who  made  the  coffin  of 
B.,  on  condition  of  his  paying  B.'s  rent  and  the 
funeral  expenses : — ^Held,  that  by  taking  these 
goods,  the  parish  officers  became  executors  de 
son  tort ;  and  that  if  they  sold  the  goods  to  J., 
they  would  be  liable  to  A.  in  trover,  because  such 
a  sale  was  so  inconsistent  with  the  bailment  as 
to  revest  the  right  of  possession  in  A.  But  if  the 
parish  officers  merely  relinquished  their  posses- 
sion, and  let  J.  taJce  possession,  this  would  not 
make  the  parish  officers  liable  in  trover,  as,  in 
this  case,  a  mere  seizure  of  the  goods  by  & 
stranger,  who  afterwards  relinquished  them, 
would  not  be  a  conversion.  Samuel  v.  Morris^ 
6  C.  &  P.  620. 

A.  ordered  a  pair  of  boots  of  B.,  and  paid  B. 
for  them.  The  boots  were  never  delivered  to 
A. ;  and  being  in  the  hands  of  the  journeyman 
who  made  them,  A.  was  obliged  to  pay  the 
journeyman  the  price  of  making  them  before  he 
could  get  possession  of  them.  A.  being  sued  as 
executor  de  son  tort  of  B. : — Held,  that  he  was 
liable  for  the  value  of  the  boots  as  executor  de 
son  tort,  bnt  that  he  was  entitled  to  be  allowed 
the  sum  he  had  paid  the  journeyman.  Hobby  v.. 
Buell,  1  C.  &  K.  716. 

A.,  after  the  death  of  B.,  obtained  possession 
of  the  cattle  of  B.  from  C,  with  whom  they  were 
agisted,  A.  paying  C.  for  the  agisting.  A.  being 
sued  as  executor  de  son  tort  of  B. : — Held,  that 
he  was  not  entitled  for  the  sum  he  paid  to  C.  for 
the  agisting  the  cattle.    lb, 

A  party  who  knowingly  receives  a  chattel 
from  an  executor  de  son  tGTt,  and  deals  with  it 
as  his  own,  does  not  himself  become  thereby 
executor  de  son  tort.  Paull  v.  Simpson,  9  Q.  B. 
365  ;  15  L.  J..  Q.  B.  382. 

A  declaration  chaiging  that  a  lease  became 
vested  in  the  defendant  by  assignment  is  sup- 

Eorted,  without  proof  of  an  assignment  in  fact, 
y  evidence  that  the  lease  vested  in  the  defen* 
dant  as  executor  de  son  tort.    lb. 


Abroad.] — On  the  decease,  in  Belgium, 


of  an  Englishman  residing  there,  his  brother,  H., 
went  and  took  possession  of  his  property  (all 
personal)  there,  demanding  it  of  the  Belgian 
authorities  as  next  of  kin  of  the  deceased,  and 
without  giving  any  inventory.  By  the  Belgian 
law,  a  person  so  taking  possession  of  the  deceased 
person's  property  is  hSd  to  have  thereby  admitted 
assets  as  between  himself  and  creditors  of  the 
deceased.  A  bond  creditor  of  the  intestate  took 
out  letters  of  administration  in  England  to  his 
estate,  and  then  sued  H.  for  the  amount  of  his 
bond  debt  here : — Held,  that  the  possession  by 
H.  of  assets  in  Belgium  did  not  make  him 
executor  de  son  tort  in  England.  Betan  v. 
Hastings  (Lord),  2  Kay  &  J.  724  ;  2  Jur.,  N.  S. 
1044. 

Providing  for  Funeral.]  —  The  ordering  the 
funeral  of  a  deceased  person  is  not  sufficient  to 
render  a  party  executor  de  son  tort,  and  he  is 
entitled  to  collect  fxom  the  debtors  of  the  de- 
ceased such  a  sum  of  money  as  may  reasonably 
be  considered  sufficient  for  that  purpose  ;  and  in 
an  action  chaiging  him  as  executor  de  son  tort, 
the  proper  qnestion  to  be  left  to  the  jury  is. 
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whether  the  earn  bo  received  by  him  was,  under 
the  circumstances,  a  reasonable  one  for  the  pur- 
pose, or  not.  Camden  v.  Fletcher,  4  M.  &  W. 
378  ;  1  H.  &  H.  361  ;  3  Jur.  67. 

Agont  of  Szeoutor.] — A  person  who  deals 
with  the  guods  of  a  testator,  as  agent  of  the 
executor,  cannot  be  treated  as  executor  de  son 
tort,  whether  the  will  has  been  proved  or  not. 
Suites  V.  Syhet,  5  L.  R.,  C.  P.  113  ;  39  L.  J.,  C.  P. 
179  ;  22  L.  T.  236  ;  18  W.  R.  651. 

When  an  executor  before  probate  by  his  agent 
takes  the  goods  and  carries  on  the  business  of 
the  deceased,  and  judgment  is  recovered  against 
the  agent  as  execator,  and  a  fi.  fa.  issues  there- 
under directing  the  sherifE  to  levy  on  goods  of 
the  deceased  in  his  hands  as  executor  of  the  de- 
ceased to  be  administered,  the  sheriff  is  not 
justified,  as  against  the  executor,  in  seizing 
goods  of  the  deceased  in  such  agent^s  hands,  lb. 

A  man  who  possesses  himself  of  the  effects  of 
Hie  deceased  under  the  authority  of,  and  as 
agent  for  the  rightful  executor,  cannot  be  charged 
as  an  executor  de  son  tort.  Hall  v.  Elliott^ 
Peake,  86. 

Although  a  person  cannot  be  charged  as  exe- 
cutor de  son  tort,  while  he  acts  under  a  power  of 
attorney  made  to  him  by  one  of  several  execators 
who  has  proved  the  will,  yet,  if  he  continues  to 
act  after  the  death  of  such  executor,  he  may  be 
charged  as  executor  de  son  tort,  thoagh  he  acts 
under  the  advice  of  another  of  the  executora, 
who  has  not  proved.  Cottle  v.  AldricJi,  4  M.  & 
S.  175  ;  1  Stark.  37. 

The  agent  of  an  executor  de  son  tort,  collect- 
ing the  assets,  knowing  them  to  belong  to  the 
testator's  estate,  and  that  his  principal  is  not  the 
legal  representative,  makes  himself  liable  to 
account  as  executor  de  son  tort,  notwithstanding 
he  has  duly  accounted  for  his  rents  to  his  prin- 
cipal, on  the  ground  that  the  doctrine,  that  the 
receipt  of  the  agent  is  the  receipt  of  the  prin- 
cipal, does  not  apply  to  the  acts  of  a  wrongdoer. 
Sharland  v.  Mildow,  6  Hare,  469  ;  15  L.  J.,  Ch. 
434  ;  10  Jur.  771. 

2.  Legal  Position  of. 

Liabilities  of— Oenerally.] — ^An  executor  de 
son  tort  is  subject  to  all  the  liabilities,  but  en- 
titled to  none  of  the  privileges  of  an  ordinary 
executor.  Carmichael  v.  Girmichael,2  Ph.  101; 
10  Jur.  908. 

A  person  who  is  sued  as  an  execator,  and  who 
pleads  plene  administravit,  although  he  thereby 
admits  that  he  is  execator,  yet  that  may  be  that 
he  is  only  execator  de  son  tort ;  and  an  executor 
de  son  tort  is  not  liable  to  the  amount  of  all  the 
property  of  the  testator  that  would  pass  by  a 
will,  but  only  for  the  amount  of  assets  that 
come  to  his  hands.  Yardley  v.  Arnold^  2  D., 
N.  S.  311 ;  10  M.  &  W.  141  ;  Car.  &  M.  434. 

A.  was  sued  as  executor  of  his  father,  and 
pleaded  plene  administravit.  The  father  left  no 
will,  and  was  the  owner  of  a  leasehold  house, 
and  A.,  after  his  father's  death,  received  some 
small  sums  which  had  been  due  to 'his  father,, 
and  paid  the  expenses  of  his  father's  funeral : — 
Held,  that  A.  was  not  liable  for  the  value  of  the 
leasehold  house,  and  was  only  liable  to  the  extent 
of  the  sums  he  had  actually  received,  against 
which  he  had  a  right  to  deduct  reasonable 
funeral  expenses.    Ih, 

To  an  action  by  a  rightful  executor  against 


an  executor  de  son  tort,  the  latter  cannot  plead, 
by  way  of  equitable  defence,  plene  administravit 
before  the  grant  of  administration  to  the  former. 
Elworthy  v.  Sandford,  3  H.  &  C.  330  ;  34  L.  J., 
Ex.  42  ;  10  L.  T.  654  ;  12  W.  R.  1008. 

Where  a  person  appointed  an  executor  under 
a  will  proves  it,  and  deals  with  the  estate,  he 
cannot  be  permitted  to  say  that  he  acts  under  a 
delegated  power  from  the  other  executors,  or  in 
any  other  character  than  as  executor.  Graham 
V.  Kehle,  2  Dow,  24. 

A  creditor  of  an  intestate,  who  receives  goods 
of  the  intestate,  after  his  death,  from  his  widow, 
in  payment  of  his  debt,  cannot  protect  his  pos- 
session against  an  action  of  trover  by  the  lawful 
administrator,  upon  the  ground  of  such  delivery 
having  been  made  by  one,  who  has,  by  such 
intermeddling,  made  herself  executrix  de  son 
tort;  no  fact  appearing  to  give  colour  to  her 
having  acted  in  that  respect  in  the  character  of 
executrix,  except  the  single  act  of  wrong  com- 
plained of,  in  which  the  defendant  participated. 
Mountford  v.  Gibson,  4  East,  441 ;  1  Smith,  129. 

An  executor  de  son  tort  cannot  discharge  him- 
self from  an  action  brought  by  a  creditor,  by 
delivering  over  the  effects  to  the  rightful  execa- 
tor after  the  action  is  brought.  Curtis  v.  Vernon, 
3  T.  R.  587 ;  2  H.  Bl.  18. 

Nor  can  he  retain  for  his  own  debt  of  a  higher 
nature  by  consent  of  the  rightful  executor,  given 
after  the  bringing  of  the  action  by  the  creditor. 
lb. 

An  executor  de  son  tort  may,  after  action 
brought  by  a  simple  contract  creditor,  pay  a 
specialty  debt,  and  plead  the  payment  of  that 
debt  in  bar  of  the  action.  Oxenhum  v.  Claj^p, 
2  B.  &  Ad.  309. 

A.,  having  proved  the  will  of  B.,  in  which  she 
supposed  herself  to  be  appointed  executrix,  em- 
ployed C,  an  auctioneer,  to  sell  the  goods  of  B. 
They  were  sold  to  D.,  who,  as  an  inducement  to 
C.  to  let  him  remove  them  without  payment,  ex- 
pressly promised  to  pay  C,  as  soon  as  the  bill 
should  be  made  out.  ProbEite  was  afterwards 
granted  to  E.,  the  real  executrix,  who  gave  D. 
notice  not  to  pay  the  price  to  C,  Notwithstand- 
ing the  express  promise,  C.  cannot  sue  D.  for  the 
price.  DicJtenson  v.  Xaid,  1  N.  &  M.  721 ;  4 
B.  &  Ad.  638. 

At  law  an  executor  de  son  tort  cannot  dis- 
charge himself,  unless  he  hands  over  the  property 
to  the  rightful  representative  before  action 
brought.  Hill  v.  Cartis,  1  L.  R.,  Eq.  90 ;  35  L. 
J.,  Ch.  133  ;  12  Jur.,  N.  8.  4  ;  13  L.  T.  584  ;  14 
W.  R.  125. 

If  an  executor  de  son  tort  hands  over  the  pro- 
perty of  which  he  has  wrongfully  possessed  him- 
self to  a  second  person,  that  person  may  possibly 
be  sued  in  equity,  but  he  is  not  liable  as  execu- 
tor de  son  tort    lb. 

The  rule  in  equity  follows  the  rule  at  law,  so 
that  if  an  executor  de  son  tort  can  prove  a  settled 
account  with  tiie  rightful  representative  before 
suit,  it  is  a  sufficient  answer  to  a  bill  in  equity 
against  him  for  an  account.    lb. 

Where  an  executor  obtained  a  probate  of  a 
will,  with  notice  that  the  testator  had  made  a 
subsequent  will,  *  appointing  another  executor, 
and  he  acted  by  taking  possession  of  the  testa- 
tor's effects  ; — Held,  that  the  executor  under  the 
second  will,  who  had  obtained  probate, .  might 
maintain  trover  for  the  effects  so  taken  posses- 
sion of.  Woolley  v.  Clarke,  1  D.  &  R.  409  ;  6  B. 
&  A.  744, 
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For  Debts  of  Testator.  1 — The  execator  de 

son  tort  of  an  executor  is  liable  at  common  law 
in  respect  of  the  debts  of  his  original  testator. 
Meyrick  v.  Anderson,  14  Q.  B.  719  ;  19  L.  J.,  Q.  B. 
231 ;  14  Jur.  457. 


Under  Covenants  in  Lease.] — The  assig- 


nees of  the  reversion  upon  a  lease  sued  the  defen- 
dant for  breach  of  the  covenants  therein.  The 
lease  had  been  granted  to  6.,  who  held  the  de- 
mised premises  thereunder  until  his  death.  His 
widow  administered  to  his  personal  estate.  At 
her  death  H.  received  the  rents  of  the  demised 
premises,  which  were  let  to  under-tenants,  and 
upon  his  death  the  defendant  received  the  rents. 
The  covenants  in  the  lease  granted  to  G.  had 
been  broken : — Held,  that  the  defendant  was 
liable  as  executor  dc  son  tort  upon  the  covenants. 
Williams  v.  Ileales,  9  L.  R.,  C.  P.  177  ;  43  L.  J., 
C.  P.  80 ;  30  L.  T.  20 ;  22  W.  R.  317. 


Of  Execator  of.] — ^An  executor  of   an 


executor  dc  son  tort  is  not  liable  for  breach  of 
contract  committed  by  the  original  testator, 
although  the  executor  de  son  tort  has  actually 
possessed  himself  of  the  particular  property  or 
effects  of  the  testator  in  respect  of  which  the 
contract  was  entered  into.  WiUon  v.  Hodgson, 
7  L.  R.,  Ex.  84 ;  41  L.  J.,  Ex.  49 ;  20  W.  R. 
438. 

When  Sued  as  Administratrix.]— A  bill 


in  equity  by  a  creditor  to  administer  the  estate 
of  a  testator  alleged  that  the  testator  by  his  will 
gave  to  his  wife  the  use  for  her  life  of  half  his 
estate,  and  appointed  her  guardian  of  his  chil- 
dren ;  that  administration  with  the  will  annexed 
had  been  granted  to  her,  who  was  "the  only 
legal  personal  representative  and  also  heir  of  the 
undisposed-of  moveables  and  immoveables/*  and 
that  she  had  received  and  entered  into  possession 
of  all  the  real  and  personal  estate  of  the  do- 
ceased.  Pica,  that  she  was  not,  nor  had  ever 
been,  administratrix  with  the  will  annexed  or 
the  legal  personal  representative  of  the  deceased : 
— Held,  that  if  she  was  not  administratrix,  she 
was  executrix  de  son  tort,  and  the  bill  could  be 
sustained.  Plea  ordered  to  stand  for  an  answer, 
with  liberty  to  except.  Rayner  v.  Koehler,  14 
L.  R.,  Eq.  262  ;  41  L.  J.,  Ch.  697  ;  27  L.  T.  506  ; 
20  W.  R.  859. 


Of  Tmstee  holding  Bond  and  Creditor.] 


— H.  W.,  as  trustee  of  a  marriage  settlement, 
held  a  bond  to  secure  1,200?.  W.,  his  brother, 
who  was  a  specialty  creditor  of  the  obligor, 
obtained  possession  of  the  obligor's  assets,  and 
applied  them  in  payment  of  his  own  debt  and 
of  simple  contract  aebts  before  administration, 
which  was  afterwards  granted  to  the  obligor*s 
widow,  the  sister  of  W.,  who  was  entirely  guided 
by  his  advice  and  under  his  controL  Subse- 
quently W.  represented  to  H.  W.  that  only  the 
sum  of  600/.  was  forthcoming  on  foot  of  the 
bond.  H.  W.,  acting  on  this  statement,  retired 
from  the  trust,  and  a  memorandum  was  endorsed 
on  the  trust  deed,  signed  by  the  adminLstratrix 
and  the  tenant  for  life  of  the  trust  fund,  stating 
that  the  sum  of  600Z.  only  was  available  to  pay 
the  bond,  and  W.  was  appointed  tmstee  of  the 
marriage  settlement  in  place  of  H.  W.  The 
assets  of  the  obligor  would  have  been,  if  properly 
administered,  sufficient  to  pay  t^e  bond  in  full : 
—Held,  that  W.  and  H.  W.  were  both  Uable  to 


the  full  amount  of  the  bond,  but  that  W.'s  assets 
(he  having  died)  were  primarily  answerable,  as 
he  had  received  the  trust  fund.  Fetkersttme 
U,  V.  West,  6  Ir.  R.,  Eq.  86. 

Held,  also,  that  in  such  a  state  of  facts  it  was 
not  necessary  to  take  an  account  of  the  aaseta  of 
the  obligor.    Ih, 

Validity  of  aets  of.] — ^The  act  of  an  executor 
de  son  tort  is  good  against  the  true  representa- 
tive of  the  deceased  only  where  it  is  lawful,  and 
such  an  act  as  the  true  representative  was  bound 
to  perform  in  the  due  course  of  administration. 
Bvckley  v.  Barber,  6  Ex.  164  ;  20  L.  J.,  Ex.  114  ; 
15  Jur.  63. 

Where  an  executor  de  son  tort  really  acts  in 
the  character  of  executor,  and  out  of  the  assets 
in  his  hands  makes  a  payment  in  satisfaction  of 
a  debt  due  from  the  deceased  to  a  person  who  at 
the  time  might  reasonably  suppose  that  he  had 
authority  to  act  as  executor,  such  payment  is 
valid  and  binding  upon  the  person  who  after- 
wards becomes  the  rightful  administrator. 
Thompson  v.  Harding,  2  El.  &  Bl.  630  ;  22 
L.  J.,  Q.  B.  448  ;  18  Jur.  68. 

But  acts  sufficient  to* make  the  executor  de 
son  tort  chargeable  as  such,  do  not  necessarily 
make  the  pa3nnent  good  against  the  rightfol 
executor.    lb. 

Bights — ^To  Sne.] — Semble,  that  an  execator 
de  son  tort  has  a  sufficient  title  to  maintain  an 
action  against  a  mere  wrongdoer,  for  the  seizure 
of  a  chattel.  OnglUon  v.  Seppings,  1  B.  &  Ad. 
241. 


To  Repudiate  Agreement  on  Subsequent 


Grant  of  Administration.] — An  executor  de  son 
tort,  to  whom  administration  is  subsequently 
granted,  may  repudiate  an  agreement  made  by 
him  to  surrender  a  term  for  years  vested  in  the 
intestate.  Doe  d.  Hornby  v.  Glenn.  3  N.  &  M. 
837  ;  1  A.  &  E.  49. 

Who  are  proper  Parties  to  Action.] — ^A  bill 
stated  a  will  and  codicils  giving  the  plaintiff  an 
annuity  and  appointing  an  executor,  that  the 
executor  had  proved  the  will  and  also  previously 
meddled  with  the  assets,  and  praying  adminis- 
tration. Plea,  that  he  had  not  proved  the  will : 
— Held,  that  the  plea  was  good,  since  the  only 
relief  that  could  be  given  against  an  executor  de 
son  tort  in  the  absence  of  the  proper  execator, 
is  the  appointment  of  a  receiver.  Cary  y. 
Hills,  15  L.  R.,  Eq,  79  ;  42  L.  J.,  Ch.  100 ; 
28  L.  T.  6. 

A  creditor  of  a  testator  brought  an  action 
against  the  executors,  who  had  not  proved  but 
had  got  in  part  of  the  assets  in  Australia,  alleging 
that  they  had  paid  some  of  the  legacies,  but  re»> 
fused  to  pay  the  funeral  expenses  and  debts; 
and  also  against  other  defendants,  allenng  that 
they  bad  got  in  a  portion  of  the  assets  in  England, 
and  that  they  threatened  to  dispose  of  such 
assets  without  regard  to  the  debts.  The  plaintiff 
claimed,  as 'against  the  executors,  administration 
of  the  estate  and  payment  of  the  debts ;  and 
against  the  other  defendants  he  claimed  an  in- 
junction to  restrain  them  from  parting  with  the 
assets  : — Held,  that  the  executors  were  rightly 
sued,  although  they  had  not  proved ;  and  that 
the  other  defendants  were  properly  made  parties 
as  executors  de  son  tort    Lovett,  Jn  re,  AmbUr 
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Y.  Lindtay,  3  Ch.  D.  198  ;  45  L.  J.,  Gh.  768 ;  36 
L.  T.  93  ;  24  W.  B.  982. 

When  a  person  possesses  himself  of  the 
assets  of  a  testator  or  of  an  intestate  without 
haying  administered,  a  bill  for  an  account,  to  the 
extent  of  the  specific  assets  he  has  received,  will 
lie  against  him  as  executor  de  son  tort,  though 
there  is  no  legel  personal  representative.  Coote 
y.  WhUtington,  16  L.  B.,  Eq.  534  ;  42  L.  J.,  Ch. 
846  ;  29  L.  T.  206. 

A  creditor  of  an  intestate  filed  a  plaint  in  a 
county  court  against  the  widow  and  two  other 
persons  for  administration  of  his  estate,  and  for 
an  account  against  them  as  executors  deson  tort. 
On  the  plaint  coming  on  for  hearing,  they  de- 
murred to  it  ore  tenus,  on  the  ground  that  the 
legal  personal  representative  was  not  before  the 
court.  The  hearing  was  tixen  adjourned,  and 
shortly  afterwards  the  plaintiff  took  out  adminis- 
tration. On  the  case  subsequently  coming  on 
again  for  bearing  the  county  court  judge  dis- 
missed the  plaint  so  far  as  it  sought  relief  against 
the  defendants,  but  made  a  common  adminis- 
tration decree,  giving  the  plaintiff  leave  to 
amend  the  plaint  by  stating  the  grant  of  admin- 
istration. On  appeal : — Held,  that  a  bill  for  an 
account  against  an  executor  de  son  tort  was  sus- 
tainable, notwithstanding  the  absence  of  the 
legal  personal  representative.    Ib» 

The  l^al  personal  representative  of  a  testator 
is  a  necessary  party  to  a  suit  for  the  adminis- 
tration of  his  real  and  personal  estate ;  and  if 
he  is  not  a  party,  no  decree  can  be  made  in 
such  a  suit,  even  idthough  an  executor  de  son 
tort  and  the  trustees  of  the  real  estate  are 
before  the  court.  Jlotosell  v.  Morris,  17  L.  R.,  Eq. 
20;  43  L.  J.,  Ch,  97  ;  29  L.  T.  446  ;  22  W.  R,  67. 

Eyidenee  in  Action  against.  1— In  trover  by  an 
administratrix  against  A.,  who  had  made  him- 
self executor  de  son  tort,  evidence  was  received, 
in  mitigation  of  the  damages  against  A.,  of  pay- 
ments made  by  him,  which  would  have  been 
allowed  in  a  due  course  of  administration  by  a 
rightful  executor : — Held,  that  such  evidence 
was  properly  received.  M  Oarthy  v.  Donovan,  1 3 
Ir.  C.  L.  B.  195. 

Koed  not  be  Szproisly  Charged  as  sueh.] — ^An 
executor  who  has  not  proved  his  testator's  will, 
but  has  received  assets,  may  be  made  a  defendant 
to  an  action  by  a  creditor  to  the  extent  of  the 
assets  he  has  received.  Ambler  v.  Lindsay,  3  Ch. 
D.  198  ;  46  L.  J.  768  ;  35  L.  T.  93  ;  24  W.  R.  982. 

When  a  person  has  intermeddled  with  the 
assets  of  a  testator  without  authority,  he  may  be 
sued  by  a  creditor  of  the  estate  as  executor  de 
son  tort,  to  the  extent  of  the  assets  he  has  re- 
ceived ;  and  it  is  not  necessary,  to  support  such 
an  action,  to  charge  him  expressly  with  having 
acted  as  executor  de  son  tort ;  it  is  sujfficient  to 
allege  that  he  has  intermeddled  with  the  assets 
without  authority.    lb. 


VI.    ACTIONS  BY  AND  AGAINST. 

1.  When  Maintainable. 

a.  Actlona  by. 

When  it  may  bo  Commonood.]— A  person 
suing  as  executor,  having  admitted  that  he  had 
not  obtained  probate  of  the  will,  the  court,  in  the 
exercise  of  its  general  jurisdiction  to  prevent  an 


abuse  of  its  process,  stayed  the  proceedings  until 
probate  should  be  taken  out,  and  reasonable  notice 
thereof  given  to  the  def endsint.  Webb  v.  A  dkins, 
14  C.  B.  401  ;  2  C.  L.  R.  702  ;  23  L.  J.,C.  P.  96. 

A.,  having  sent  goods  to  Fernando  Po  for  sale, 
died  intestate  ;  and,  after  his  death,  the  defen- 
dant purchased  the  goods  from  the  agent  of  the 
intestate  there,  who  sold  them  for  the  benefit  of 
the  intestate's  estate  ;  subsequently  to  the  sale, 
the  plaintiff  took  out  letters  of  administration 
to  the  intestate,  and  sued  the  defendant  for  the 
price  of  the  goods  : — Held,  that  the  action  was 
maintainable ;  that  the  title  of  administrator, 
though  it  does  not  exist  until  the  grant  of  ad- 
ministration, relates  to  the  time  of  the  death  of 
the  intestate,  so  as  to  entitle  the  administrator 
to  sue  for  goods  sold  and  delivered ;  and  that,  as 
the  act  of  the  agent  was  ratified  by  the  plaintiff 
after  he  became  administrator,  it  was  no  objec- 
tion, that .  the  intended  principal  was  unknown 
at  the  time  to  the  person  who  intended  to  be  the 
agent.  Foster  v.  Bates,  12  M.  &  W.  226  ;  1  D.  & 
L.  400  ;  13  L.  J.,  Ex.  88  ;  7  Jur.  1093. 

An  execator  may  commence  an  action  before 
probate,  because  he  derives  his  right  from  the 
will.  But  an  administrator  ought  not  to  com- 
mence an  action  before  letters  of  administration 
arc  granted,  as  he  derives  all  his  authority  from 
the  ordinary.  Woodridge  v.  Bishop,  7  B.  &  C. 
406  ;  2  M.  &  R.  431,  n. 

And  an  administrator  cam  testamento  annexo 
cannot  declare  before  administration  is  granted, 
any  more  than  an  ordinary  administrator. 
Phillips  V.  Hartley,  3  C.  &  P.  121. 

On  Suggoition  of  Death  of  a  Solo  Plaintiit] — 
The  provision  contained  in  sect.  137  of  15  &  16 
Vict.  c.  76,  gives  a  right  to  the  personal  repre- 
sentative of  a  deceased  sole  plaintiff  to  enter  a 
suggestion  of  the  death  of  the  plaintiff,  and  to 
continue  the  action  only  in  those  cases  where  the 
cause  of  action  would  before  that  act  have  sur- 
vived to  the  representative,  and  ho  could  have 
commenced  an  action  in  his  representative  char- 
acter. Flinn  v.  Perkins,  32  L.  J.,  Q.  B.  10 ;  8 
Jur.,  N.  S.  1177  ;  11  W.  R.  95. 

For  Debts  due  before  Death.]— A.  declared  as 
administrator  of  B.,  stating  that  the  defendant, 
in  B/s  lifetime,  was  indebted  to  B.  in  money  to 
be  paid  by  him  to  B.,  on  request.  It  was  proved 
that  B.  had  contracted  with  the  defendant,  in 
writing,  to  do  certain  works  for  him  for  400Z.,  to 
be  paid  upon  completion  of  the  works.  B.  died 
before  their  completion  ;  and  A.,  before  he  had 
taken  out  letters  of  administration,  agreed  with 
the  defendant  to  complete,  and  did  complete, 
the  works  : — Held,  that  these  facts  (Ud  not  sup- 
port the  declaration,  inasmuch  as,  the  con- 
tract being  entire,  and  the  works  unfinished  at 
B.'s  death,  no  debt  accrued  from  the  defendant 
to  B.  in  B.*s  lifetime ;  although  the  new  agree- 
ment with  A.  amounted,  as  between  him  and  the 
defendant,  to  a  rescinding  of  the  original  con- 
tract, which  would  entitle  A.,  as  administrator, 
to  sue  on  a  quantum  meruit  in  resi)ect  of  the 
work  done  by  B.  Crosthioaite  v.  Gardner,  18 
Q.  B.  640  ;  21  L.  J.,  Q.  B.  366  ;  17  Jur.  377. 

In  an  action,  by  an  executor,  for  work  done,  it 

appeared  that  his  claim  was  for  extras  incurred 

in  making  a  machine  for  the  defendant  by  the 

testator  beyond  what  was  contained  in  the  agree- 

'  ment  and  specification.    The  plaintiff  did  not 

'  produce  the  agreement,  which  was  unstamped, 
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and  in  the  hands  of  a  third  party,  but  proved 
that  the  defendant  had  ordered,  and  the  testator 
executed  additions  and  alterations,  and  also  that 
the  testator  had  told  a  witness  that  he  had  re- 
ceived money  from  the  defendant  on  account  of 
the  extras.  On  this  evidence  the  defendant 
claimed  a  nonsuit,  but  the  judge  allowed  the  case 
to  go  to  the  jury,  who  found  for  the  plaintifE : — 
Held,  that  the  defendant  was  not  entitled  to  a 
nonsuit ;  but  the  evidence  being  insufficient  to 
justify  the  verdict,  the  rule  was  made  absolute 
for  a  new  trial.  £die  v.  Kingtford,  23  L.  J.,  C. 
P.  123. 

The  property  of  an  intestate  was  assigned  to 
assignees  previously  to  his  death  ;  the  plaintiff 
administered,  and  applied  to  the  defendant  for 
payment  for  goods  sold  him  by  the  intestate  in 
the  name  of  the  assignees,  and  afterwards 
brought  an  action  in  his  character  of  adminis- 
trator : — Held,  that  such  action  was  well  brought. 
Brandt  v.  Heatig,  2  Moore,  184. 

On  Promissory  ITote.]— In  1833  the  plain- 


tiff  married,  at  which  time  his  wife  was  the 
holder  of  a  promissory  note  made  by  the  defen- 
dant, and  which  had  been  given  to  her  whilst 
sole.  In  1843  the  plaintiff's  wife  died,  after 
giving  birth  to  a  child.  It  was  then  agreed  be- 
tween the  plaintiff  (who  claimed  the  note  as  the 
representative  of  his  wife)  and  the  -defendant, 
that  the  latter  should  maintain  the  child,  and 
that  in  consideration  the  defendant  should  re- 
ceive the  rents  of  cottages  which  had  been  the 
property  of  the  plaintiff's  wife,  and  that  he 
should  also  retain  the  intercst  which  might  be- 
come payable  on  the  note.  In  1839  the  defen- 
dant signed  an  indorsement  on  the  note,  to  the 
effect  that  all  the  interest  on  the  note  was  then 
paid.  The  defendant  continued  to  maintain  the 
child  to  the  time  of  its  death  in.  1848.  In  1853 
letters  of  administration  were  granted  to  the 
plaintiff,  and,  subsequently,  in  the  same  year,  he 
sued  the  defendant  on  the  note  :— Held,  first, 
that  the  agreement  between  the  plaintiff  and  the 
defendant,  that  the  future  maintenance  of  the 
child  should  be  taken  in  part  payment  of  the  in- 
terest on  the  note,  and  which  had  been  acted 
upon  within  six  years  before  action  brought,  was 
a  sufficient  payment  of  interest  within  the  pro- 
viso of  the  2nd  section  of  the  9  Geo.  4,  c.  14. 
Secondly,  that  the  contract  being  with  a  person 
acting  on  behalf  of  the  intestate's  estate  and  for 
its  benefit,  the  administration  had  relation  back 
to  what  was  done  after  the  death  of  the  intestate 
and  before  the  grant  of  letters  of  administration, 
so  as  to  entitle  the  plaintiff  to  sue  as  adminis- 
trator on  a  promise  made  to  him  as  such.  Bodger 
V.  Arch,  10  Ex.  333  ;  2  C.  L.  R.  1491  ;  24  L.  J., 
Ex.  19. 

In  reipoot  of  Personal  Contraots.J^Aii  engi- 
neer was  appointed  to  construct  certain  works, 
which  it  was  calculated  would  occupy  fifteen 
months,  and  was  to  be  paid  for  his  services 
during  that  period  500Z.  by  equal  quarterly  in- 
stalments. Shortly  after  the  end  of  the  third 
quarter  he  died,  two  of  the  quarterly  instalments 
then  remaining  unpaid  : — Held,  that  although 
his  death  put  an  end  to  the  contract  for  the 
future,  it  did  not  divest  the  right  of  action  for 
those  instalments  which  had  already  accrued  to 
him,  and  his  administrator  was  therefore  en- 
titled to  recover  them,  and  not  merely  upon  a 
quantum  meruit  for  the  value  of  the  amount  of 


the  work  actually  done.  Stubhg  v.  Holywell 
Railway  Company^  2  L.  R.,  Ex.  311 ;  36  L.  J., 
Ex.  166  ;  16  L.  T.  631 ;  15  W.  R.  869. 

The  defendant  ordered  a  coat  of  T.,  a  tailor ; 
the  coat  was  cut  out  and  tacked  together,  and 
tried  on  the  defendant  by  T.,  but  before  it  was 
finished  T.  died;  the  coat  was  afterwards 
finished,  and  delivered  by  his  widow  and  ad- 
ministratrix : — Held,  that  the  value  of  the  coat 
was  recoverable  upon  a  count  for  goods  sold  and 
delivered  by  the  administratrix.  Waimer  y. 
Humphreys,  3  Scott,  N.  R.  226  ;  2  M.  &  G.  853. 

For  Koney  Beeeived  between  Death  of  Intes- 
tate and  Chnuit  of  Administration.] — An  action 
for  money  had  and  received  will  lie  by  an  ad- 
ministrator against  a  stranger,  for  debts  due  to 
the  intestate,  received  by  him  between  the  time 
of  the  death  of  the  intestate  and  the  grant  of  ad- 
ministration, as  well  as  for  money  arising  from 
the  sale  of  his  goods.  Welehntan  v.  SturgUj  13 
Q.  B.  662  ;  18  L.  J.,  Q.  B.  211 ;  13  Jur.  38«. 

Where  money  belonging  to  a  testator  had  been 
received  by  the  defendant  after  the  testator's 
death  : — Held,  that  his  executor  might  maintain 
an  action  for  money  had  and  received  in  his  own 
right.    Smith  v.  Barrow,  2  T.  R.  476. 

Frenoh  Law— Without  Grant.] — ^The  widow  of 
a  French  subject  became  donee  of  the  nniver- 
sality  of  the  real  and  personal  estates  of  the  suc- 
cession of  her  late  husband,  and  as  such,  all  his 
rights,  by  the  law  of  France,  vested  in  her,  and 
she  was  entitled  to  enforce  the  same  in  her  own 
name,  and  she  became  liable  also  to  her  late 
husband's  liabilities.  She  was  compelled  to  pay 
the  amount  of  certain  bills  of  exchange,  of  which 
her  husband  was  drawer  and  the  ddEendant  ac- 
ceptor, and  recovered  judgment  against  the  de- 
fendant in  France.  In  an  action  on  this  judg- 
ment : — Held,  that  she  was  not  bound  to  take 
out  letters  of  administration  in  this  country  pre- 
viously to  bringing  her  action.  Vanqftelin  v. 
Bauard,  15  C.  B.,  N.  S.  341  ;  33  L.  J.,  C.  P.  78  ; 
10  Jur.,  N.  8. 566  ;  9  L.  T.  582 ;  12  W.  R.  128. 

For  Work  done  after  Testator's  Death.] — ^A., 
a  coach-builder,  was  employed  up  to  his  death 
by  the  defendant,  a  job  master ;  A.'s  widow  took 
out  administration,  and  during  two  or  three 
months,  until  her  own  death,  did  substantial  re- 
pairs to  carriages  of  the  defendant  on  the  intes- 
tate's premises  and  with  his  tools,  all  the  mate- 
rials employed  being  the  intestate's  except  one 
shaft.  On  the  widow's  death  A.'s  daughter  took 
out  administration  de  bonis  non  to  A.*s  estate^ 
and  sued  the  defendant  for  the  price  of  the  work 
done  by  the  administratrix: — Held,  that  the 
proper  inference  was  that  the  first  administra- 
trix had  carried  on  the  business  for  the  benefit 
of  the  estate,  that  the  money  recovered  would 
therefore  be  part  of  A.'s  assets,  and  consequently 
the  action  was  rightly  brought  by  the  adminis- 
tratrix de  bonis  non.  Moseley  v.  BendeU,  6  L. 
R..  Q.  B.  338  ;  40  L.  J.,  Q.  B.  338  ;  23  L.  T.  7T4  ; 
19  W.  R.  619. 

She  having  declared  as  administratix  of  A., 
and  alleged  the  work  and  materials  to  have  been 
done  and  supplied  to  the  defendant  by  her  as 
such  administrati'ix  : — Held,  that  the  declaration 
might  and  ought  to  be  amended  by  stating  her 
to  be  administratrix  de  bonis  non,  and  the  work, 
&c.,  to  have  been  done  by  the  first  administratrix. 
lb. 
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The  ezecaton  of  a  baker  carried  on  the  busi- 
ness for  about  ten  months  under  directions  in  the 
will,  and  during  that  time  they  supplied  bread 
and  flour  to  the  defendant,  but  it  did  not  appear 
that  any  of  the  materials  had  belonged  to  the 
testator  :>- Held,  that  as  the  money  when  re* 
coyered  would  be  assets  of  the  testator,  thoy 
could  sue  as  executors.  Abbott  t.  Parfittf  6  L. 
B.,  a  B.  846 ;  40  L.  J.,  Q.  B.  116  ;  24  L.  T.  469  ; 
19  W.  K  718. 

An  administrator  cannot  sue  in  his  represcnta- 
tiye  character  upon  contracts  made  after  the 
death  of  the  intestate,  in  the  course  of  carrying 
on  the  intestate's  business.  Bolingbrohe  y.  Kerr, 
1  L.  B.,  Ex,  222  ;  36  L.  J.,  Ex.  137 ;  14  L.  T. 
366. 

A.  agreed  to  do  certain  work,  and  died  before 
the  work  was  begun.  His  executors  did  the 
work,  using  the  materials  : — Held,  in  an  action 
by  the  executors  in  their  representative  character, 
for  work  and  labour  done,  and  materials  found, 
that  the  executors  might  recover  the  value  of  the 
materials.  Marshall  v.  jDroadhvrst^  1  C.  &  J. 
403  ;  1  Tyr.  348. 

In  reipeot  of  Breaohes  of  Covdnant.]— An 
executor  may  maintain  an  action  for  a  breach  of 
covenant  in  the  lifetime  of  the  testator,  relating 
to  the  realty,  if  it  is  collateral.  Semble,  also,  he 
may  for  a  substantial  breach  in  the  lifetime  of 
the  testator  of  a  covenant  running  with  the  land. 
Baynumd  v.  Fitch,  1  Gale,  337. 

The  executor  of  a  tenant  for  life  may  recover 
for  the  breach  of  a  covenant  to  repair,  committed 
by  the  lessee  of  the  testator  in  his  lifetime,  with- 
out averring  a  damage  to  his  personal  estate. 
Ricketts  V.  Weaver,  12  M.  &  W.  718  ;  13  L.  J., 
Ex.  195. 

A.,  by  voluntary  conveyance,  assigned  to  B.  his 
furniture,  in  trust  to  the  use  of  A.,  the  settlor, 
for  his  life  ;  and,  at  his  death,  in  moieties  to  the 
use  of  his  two  nieces.  Ck>venant  by  A.,  for  him- 
self and  his  executors,  to  do  all  reasonable  acts 
for- further  and  better  assigning  and  transferring 
the  furniture  to  B.,  on  the  same  trusts  as  by  B. 
or  his  counsel  should  be  reasonably  advised.  A. 
was  in  possession  of  the  furniture  till  his  death. 
On  that  event,  his  executor  became  possessed  of 
aiid  sold  the  whole.  B.  sued  him  as  executor  of 
A.,  on  the  covenant  for  further  assurance,  averring 
that  it  was  at  no  time  necessary  to  sell  any  of 
A.*8  chattels  to  pay  any  debt  of  his,  and  that 
there  were  no  creditors  of  his  who  could  impeach 
the  yalidity  of  the  conveyance ;  and  assigning 
by  way  of  breaches  that  the  executor  refu^  to 
deliyer  the  possession  of  the  furniture  to  B. ; 
and  that  the  executor  converted  and  sold  the 
same,  hot  alleging  that  he  sold  it  in  market 
oyert : — Held,  that  B.  was  entitled  to  recover,  at 
least  on  the  last  breach,  the  value  of  the  furniture 
possessed  by  A.,  from  the  time  of  his  executing 
the  deed  to  his  death,  and  afterwards  sold  by  his 
executor,  though  trover  might  have  been  sus- 
tained for  the  same  cause  of  action.  Ward  y. 
Audland,  16  M.  &  W.  862. 

Agraed  to  be  inserted  in  Lease— Lease 

never  ezeeuted.] — ^The  tenant  of  business  pre- 
mises, covenanted  by  a  deed  of  arrangement  made 
between  himself  and  the  administrator  of  his  de- 
ceased partner,  in  whom  the  premises  were 
vested,  to  accept  a  lease  of  the  premises  for  a 
term  at  a  rent  named  in  the  deed,  and  it  was 
stipulated  that  the  lease  should  contain  a  cove- 


nant by  him  to  keep  the  premises  in  repair,  and 
other  covenants  usual  in  leases  of  a  like  nature. 
He  retained  possession  of  the  premises  till  his 
death,  but  was  never  called  upon  to  execute  a 
lease : — Held,  that  the  administrator  was  entitled 
to  rank  as  a  specialty  creditor  in  respect  of  hia 
claim  for  rent  and  dilapidations  in  the  same 
manner  as  if  a  lease  had  been  executed  in  pur- 
suance of  the  deed  on  the  day  of  the  date  thereof. 
£idd  v.  BooTkf,  12  L.  B.,  Eq.  89  ;  40  L.  J.,  Ch. 
531 ;  24  L.  T.  366. 

As  part  of  the  same  arrangement  the  tenant 
gave  to  the  administrator  a  bond  to  secure  part 
of  a  sum  due  from  him  to  the  partnership,  and 
thereby  bound  himself,  in  case  he  should  not 
punctually  pay  the  instalments  therein  men- 
tioned, to  pay  the  remainder  of  the  sum  due. 
The  instalments  were  not  paid  regularly: — 
Held,  that  the  administrator  was  entitled  to 
claim  as  a  specialty  creditor  for  the  whole  sum.. 
lb. 

Against  Legatees.] — Distribution  of  the  estate 
by  an  executor  with  notice  of  a  contingent  lia- 
bility does  not  preclude  him  from  recovering  the 
estate  from  the  legatees  in  case  the  contingent 
liability  afterwards  ripens  into  actual  loss. 
JervU  v.  Wol/erttan,  18  L.  B.,  Eq.  18  ;  43  L.  J., 
Ch.  809  ;  30  L.  T.  452. 

An  executor,  who  allows  a  legatee  of  lease- 
holds to  take  possession,  and  is  compelled  at  the 
suit  of  the  landlord  to  pay  rent  which  subse- 
quently accrues  due,  is  entitled  to  recover  the 
amount  from  the  l^atee  as  money  paid  to  hia 
use.    Armstrimg  v.  ^vann,  6  Ir.  K.,  C.  L.  297. 

Asportation  of  Property. J — ^A  near  relative  of 
a  deceased  person  being  m  the  house  at  the 
death,  removed  some  of  his  jewelleiy  from  one 
room  to  another.  The  executor  having  broueht 
trespass  for  this  asportation,  the  jury  found  that 
the  defendant  removed  the  goods  bon&  fide  for 
their  preservation :  —  Held,  that  this  was  no 
answer  to  the  action.  Kirk  v.  Gregory,  1  Ex. 
D.  65  ;  45  L.  J.,  Ex.  186 ;  34  L.  T.  488  ;  24  W. 
B.  614. 

Semble,  per  Bramwell  and  Amphlett,  BB.,  that 
if  the  defendant  had  proved  not  merely  that  the 
interference  was  made  bon&  fide  for  the  preser- 
vation of  the  goods,  but  that  it  was  reasonably 
necessary,  and  that  it  was  carried  out  in  a  reason- 
able manner,  this  would  have  constituted  a  good 
defence.    lb. 

Trespass  de  bonis  asportatis  is  maintainable  by 
an  administrator  for  a  trespass  committed  upon 
the  goods  of  the  intestate  after  his  death,  and 
before  letters  of  administration  granted.  Tharpe 
V.  StaUwood,  1  D.  &  L.  24  ;  5  M.  &  G.  760 ;  & 
Scott,  N.  B.  716  ;  12  L.  J.,  C.  P.  241  ;  7  Jur.  492. 

For  Injury  to  Personal  Chattels.] — ^A  plaint, 
by  an  administratrix,  complaining  of  an  injury 
to  the  personal  chattels  of  the  intestate,  is  not 
sustain^  by  proof  of  injuries  to  a  building  held 
by  him  as  tenant  from  year  to  year,  or  to 
machinery  firmly  attached  to  the  walls  and  floor 
by  bolts  and  screws,  in  the  nature  of  trade  fix- 
tures removable  as  between  landlord  and  tenant. 
Bamett  v.  LueaSf  5  Ir.  B.,  C.  L.  140. 

For  Damage  to  Estate  of  Intestate  arising  out 
of  Ligury  to  hit  Person.] — The  plaintiff  sued  aa 
the  administratrix  of  her  late  husband,  who,, 
whilst  crossing  the  defendants*  railway  at  a  IcveL 
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crossing  was,  throagh  the  negligence  of  the  de- 
fendants, ran  over  by  an  engine  and  sustained 
personal  injaries  which  preyented  him  from  fol- 
lowing his  occnpation  and  earning  wages,  and 
caused  him  to  incur  expenses  for  medical  attend- 
ance and  nursing,  whereby  his  personal  estate 
was  diminished  in  Talue : — Held,  that  the  plain- 
tiff could  not  sue  in  respect  of  damage  to  the  in- 
testate's estate  arising,  as  above  mentioned,  from 
the  tortious  injary  to  the  intestate's  person,  and 
that  the  action  was  therefore  not  maintainable. 
Pulling  V.  Great  Eastern  Railway  Company,  9 
Q.  B.  D.  110  ;  61  L.  J.,  Q.  B.  453  ;  30  W.  B.  798  ; 
46  J.  P.  617. 

Of  Xortgagee — CoTenant  &r  Speeifle  B«qii«tt.] 
An  executor  of  a  mortgagee  cannot  maintain  an 
action  of  covenant  for  a  specific  bequest,  although 
his  executor  has  assented  to  the  bequest,  as  the 
covenant  with  the  mortgagee  is  collateral,  and 
docs  not  run  with  the  land.  Cankam  v.  Mutt,  2 
Moore,  164. 

Por  Trorer.]  -^  In  trover  for  goods  of  the 
testator,  the  executor  must  declare  as  such  if  the 
goods  were  in  the  possession  of  the  executor. 
CockeHll  V.  Kynattm,  4  T.  R.  280. 

Wherever  the  produce  of  the  goods  would  be 
assets,  the  executor  may  sue  in  trover  in  that 
character,  whether  the  conversion  happened 
before  or  after  the  testator's  death.    Ih* 

Detinue.] — ^A.  having  died  intestate,  the  defen- 
dant and  B.  took  possession  of  his  goods  and 
divided  them  between  themselves.  Letters  of  ad- 
ministration having  been  subsequently  obtained 
by  the  plaintiff,  detinue  was  brought  against  the 
defendant : — Held,  that  the  action  was  not  main- 
tainable as  to  the  goods  which  B.  had  kept 
possession  of,  as  they  had  not  been  in  the  defen- 
dant's possession  after  the  grant  of  letters  of 
administration.  Cros»Jield  v.  Such,  8  Ex.  825  ; 
22  L.  J.,  Ex.  325. 

For  Trespass.] — ^An  executor  can  maintain 
trespass  for  injury  to  a  chattel  real  of  his  testator 
done  in  the  testator's  lifetime.  Hone  v.  Hamilton, 
9  Ir.  B.,  C.  L.  15. 

Against  Sheriit] — ^An  intestate  died  in 

August :  her  next  of  kin  took  out  letters  of  ad- 
ministration in  the  same  month,  and  went  and 
lived  in  her  house  till  the  month  of  November, 
when  the  goods  of  the  intestate  in  the  house 
were  seized  under  a  fi.  fa.  against  the  adminis- 
trator for  a  debt  of  his  own : — Held,  that  an 
action  lay  against  the  sheriff  by  the  adminis- 
trator, in  his  representative  capacity,  for  this 
^izure.     Gaskell  v.  Marshall,  5  C.  &  P.  31. 

Against  Hallway,  for  Compensation  to  Sstato.] 

— A  wife,  in  the  lifetime  of  her  husband,  received, 
during  a  journey  as  a  passenger  on  a  railway,  a 
bodily  injury,  in  consequence  of  the  negligence 
•of  the  company,  by  reason  whereof  her  husband 
incurred  expenses  and  suffered  pecuniary  loss ; 
And  on  her  husband's  death,  without  having  re- 
ceived any  compensation  for  the  damage  thereby 
incurred,  she,  as  his  executrix,  sued  the  company 
upon  their  contract  safely  and  securely  to  carry, 
to  recover  compensation  for  such  expenses  and 
loss  to  her  testator's  personal  estate : — Held,  that 
the  action  was  an  action  of  contract,  and  that  a 
loss  or  damage  from  the  breach  of  the  contract 


having  accrued  to  the  personal  estate  of  the  tes- 
tator, an  action  to  recover  damages  by  reason  of 
that  loss  survived  to  her  as  executrix,  and  that 
therefore  the  action  was  maintainable.  Potter 
T.  Metropolitan  Bailway  Company,  32  L.  T.  36 
—Ex.  Ch. 

When  a  passenger  on  a  railway  was  injured  by 
an  accident,  and  after  an  interval  died  in  conse- 
quence : — Held,  that  his  executrix  might  recover 
in  an  action  for  breach  of  contract  against  the 
railway  company  the  damage  to  his  perscmal 
estate  arising  in  his  lifetime  from  medical  ex- 
penses and  loss  occasioned  by  his  inability  to 
attend  to  business.  Bradshaw  v.  Lancashire 
and  Yorkshire  Railway  Qmpany,  10  L.  R., 
C.  P.  189 ;  44  L.  J.,  C.  P.  148  ;  31  L.  T.  847. 


Where  prior  Action.] — Claim,  stating  that 


the  plaintiff  was  administratrix  of  her  husband, 
who,  being  a  season  ticket  holder,  was  received 
by  a  railway  company  at  their  station  to  be  con- 
veyed as  a  passenger,  and  by  their  negligence 
was  injured,  and  in  consequence  unable  to  attend 
to  his  business  from  that  day  to  the  day  of  his 
death,  and  incurred  expense.  Defence,  first, 
denying  specifically  all  allegations  in  the  state- 
ment relating  to  the  injury  to  the  deceased  and 
the  damage  arising  from  it;  and  stating  that 
after  his  death  the  plaintiff,  as  his  administratrix, 
for  the  benefit  of  herself,  as  his  wife,  and  of  his 
children,  sued  the  railway  company  in  respect 
of  the  injury  caused  to  them  by  his  death,  and 
recovered  damages.  Reply,  that  the  company 
was  estopped  from  denying  the  facts  relating  to 
the  accident,  as  in  the  previous  action  they  had 
pleaded  not  guilty,  and  that  her  husband  was 
not  received  by  them  as  a  passenger,  and  those 
issues  were  found  by  the  jury  in  her  &vonr : — 
Held,  first,  that  the  second  action  was  not  barred 
by  the  judgment  and  satisfaction  under  the  first. 
Leggott  v.  Ortat  Northern  Railway  Company, 
1  Q.  B.  D.  599 ;  45  L.  J.,  Q.  B.  557  ;  36  X.  T. 
334  ;  24  W.  R.  784. 

Held,  secondly,  that  there  was  no  estoppel  of 
which  either  party  could  take  advantage,  as  the 
plaintiff  sued  in  a  different  right  in  either  action. 
Jh. 

Continuation  of  Action  by.] — When  an  action  is 
commenced  in  the  name  of  a  dead  man,  his  re- 
presentatives cannot  be  substituted  as  plaintifis. 
Clay  V.  Oxford,  2  L.  R.,  Ex.  54  ;  36  L  J.,  Ex. 
15  ;  12  Jur.,  N.  S.  944  ;  16  L.  T.  286  ;  16  W.  R. 
109. 

Present  Praetioe.]— iS^d  Pbactice  (^Parties'), 

b.  Actlona  against. 

BTot  before  Probate.] — No  action  can  be  main- 
tained against  a  party  as  executor,  until  he  has 
taken  upon  himself  to  act  as  such,  or  has  proved 
the  will.  Douglas  v.  Forrest,  1  M.  &  P.  663  ;  4 
Buig.  686. 

In  roipeet  of  Contracts.] — A  contract  to  supply 
A«  from  50  to  100  tons  of  slate,  of  certain  dimoi- 
sionSi  monthly;  also  from  100  to  130  tons  of 
blocks,  of  other  dimensions,  monthly,  and  any 
further  quantity  that  he  might  require,  not  ex- 
ceeding 200  tons  per  month  ;  the  contract  to  be 
in  force  to  a  certain  time,  unless  previously  can- 
celled by  mutual  consent,  is  a  contract  binding 
on  his  administrator,  and  not  merely  personal* 
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WmtwoHh  V.  Cook,  2  P.  &  D.  251  ;  10  A.  &  B. 
42 ;  3  Jar.  840. 

A.  contracted  with  the  plaintifE  that  he  shonld 
endeavour  to  sell  a  picture  belonging  to  A.,  and 
if  he  succeeded,  A.  should  pay  him  lOOZ. ;  A.  died. 
The  plainti£E  endeayoured  to  sell  the  picture,  and 
after  A.'8  death  succeeded  in  sellizig  it,  and 
brought  an  action  against  A.*s  administratrix. 
The  declaration  set  forth  these  facts,  and  alleged 
that  the  defenduit  confiimed  the  sale  as  admini- 
Btratriz,  and  the  pladntifi  claimed  the  1002.  from 
the  defc»adant  as  administratrix : — Held,  that  the 
declaration  was  bad,  and  the  defendant  was  not 
liable  as  administratrix  or  personally  for  the 
lOOZ.,  the  original  authority  having  been  revoked 
by  A.*s  death.  Campanari  v.  Woodlnim,  16  C.  B. 
400 ;  3  C.  L.  R.  140 ;  24  L.  J.,  C.  P.  13  ;  1  Jur., 
N.  8. 17. 

An  action  is  maintainable  against  the  executors 
of  an  innkeeper  on  his  implied  promise  to  keep 
safely  and  without  diminution  the  goods  of  his 
guests.    Morgan  v.  JRavey,  6  H.  &  N.  266. 

A  declaration  stated  that  L.,  being  possessed  of 
land,  agreed  with  M.,  an  architect,  that  he  should 
lay  out  the  land  for  building  purposes,  and  make 
surveys,  dec. ;  that  he  should  make  no  charge  for 
the  above  services,  but  in  the  event  of  the  land 
being  disposed  of  for  building  purposes,  M.  should 
be  appointed  architect  on  L.'b  behalf,  and  the 
parties  building  should  pay  him  aper-centage  on 
the  outlay,  provided  they  did  not  employ  him  as 
their  own  architect ;  but  in  the  event  of  L.  or 
his  successors  wishing  to  dispense  with  M.*s  ser- 
vices, that  he  or  they  should  i-emuuerate  him  for 
his  services  in  making  the  preparations.  L. 
made  the  surveys,  d:c.,  and  the  land  was  not  dis- 
posed of  for  building  purposes,  and  L.'8  executors 
dispensed  with  M.*s  services,  and  put  it  out  of 
their  power  to  dispose  of  the  land  for  building 
purposes,  and  thereupon  M.  claimed  remuneration 
for  the  preparations: — Held,  that  he  was  not 
entitled  to  recover,  the  disposal  of  the  land  for 
building  purposes  being  the  event  in  which  he 
was  to  have  any  remuneration  ;  that  even  if  the 
declaration  could  be  taken  as  chaining  the  exe- 
cutors with  wrongfully  putting  it  out  of  their 
power  to  dispose  of  the  land  for  building  pur- 
poses, no  contract  could  be  implied  from  the 
agreement  that  L.  or  they  should  not  dispose  of 
the  land  otherwise  than  for  building,  in  which 
case  M.  was  not  entitled  to  anything.  Moffatt 
V.  Laurie  or  Lawrie.  15  C.  B.  583;  24  L.  J., 
C.  P.  56  ;  1  Jur.,  N.  S.  283. 

Completed  or  Broken  in  lifetime  or  after 

Death.] — Where  the  vendor  of  an  estate  (the 
vendee  having  made  a  deposit  in  part  payment 
of  the  purchase  money)  fails  to  make  out  a  gcxxl 
title  by  the  time  stipulated,  and  the  vendee  dies, 
the  personal  representative  of  the  vendee,  and 
not  his  heir,  is  entitled  to  maintain  an  action  to 
recover  damages  for  loss  of  interest  on  the  deposit, 
and  for  expenses  incurred  by  the  vendee  in  en- 
deavouring to  procure  a  title,  the  injury  accruing 
to  the  personal  estate.  Orme  v.  Broughton,  4 
M.  &  Scott,  417. 

Debt  aeeming  after  Death  of  Testator.] — 
An  action  of  debt  was  maintainable  against  an 
executrix  upon  a  cause  of  action  accruing  after 
the  death  of  the  testator.  Riddel  v.  8%tton,  6 
Bing.  200  ;  2  M.  &  P.  346. 

For  Honey  had  and  reoelTed.] — ^In  an  action 


for  money  had  and  received,  brought  by  the 
plaintiff  as  administrator  of  Jane  Y.,  against  the 
defendant  as  executor  of  Ann  Y.,  it  appeared 
that  Jane  and  Ann  were  sisters,  Jane  being  the 
elder.  The  plaintiff*s  case  was,  that  Jane  had 
lent  money  to  E.,  who  gave  his  promissory  note 
fur  the  amount  payable  to  Miss  Y.  After  the 
death  of  Ann,  who  survived  Jane,  the  defendant, 
as  the  executor  of  the  survivor,  sued  £.  upon  the 
note,  alleging  it  to  be  pavable  to  both  sisters 
jointly,  an  alteration  to  that  effect  having,  as 
it  was  said,  been  made  in  the  note.  E.  settled 
the  action,  and  paid  the  amount  of  the  note  to 
the  defendant ; — Held,  that  the  plaintiff  could 
only  support  this  action  by  affirmmg  the  act  of 
the  defendant  in  obtaining  payment  of  a  note 
payable  to  both  sisters,  but  as  he  would  have  no 
right  to  receive  payment  of  such  a  note,  an  ac- 
tion for  money  had  and  received  would  not  lie. 
Vaughan  v.  Matthewg,  13  Q.  B.  187  ;  18  L.  J., 
Q.  B.  191 ;  13  Jur.  470. 

On  a  Covenant.] — In  an  action  on  a  cove- 
nant  for  non-payment  of  rent  and  for  non- 
repair, against  an  executor,  it  appeared  that  the 
testator  had  been  appointed  assignee  under  1 
Geo.  4,  c.  119,  8.  7,  of  an  insolvent's  estate,  which 
consisted  of  the  premises  held  under  the  lease, 
and  other  property.  The  testator  consented  in 
writing  to  act  as  assignee,  and  an  assignment 
from  him  to  the  provisional  assignee  was  pre- 
pared and  executed  by  the  latter,  but  the  testa- 
tor did  not  execute  the  deed,  although  he  let  the 
premises  and  received  rent  : — Held,:that  the  exe- 
cutor of  the  deceased  assignee  was  liable,  as  it 
did  not  appear  that  the  Insolvent  Court  had  ap- 
pointed any  other  assignee  of  the  insolvent 
estate.  Aheroromhie  v.  Hicknuin,  3  N,  &  P, 
676  ;  1  W.,  W.  &  H.  534. 

For  Contribution.] — Where  several  persons 
jointly  contract  for  a  chattel  to  be  made  or  pro- 
cured for  the  common  benefit  of  all,  and  the  exe* 
cutors  of  any  party  dying  are  by  agreement  to 
stand  in  the  place  of  such  party  dying,  although 
the  l^;al  remedy  of  the  party  employed  would 
be  solely  against  the  survivors,  yet  the  law  will 
imply  a  contract  on  the  part  of  the  deceased 
contractor  that  his  executors  shall  pay  his  pro- 
portion of  the  price  of  the  article  to  be  fnmished« 
Prior  V.  ffembrow,  8  M.  &  W.  873. 

Semble,  that  ai^  action  for  contribution  lies 
against  the  representatives  of  a  deceased  con- 
tractor. Bastard  v.  Hatoei,  2  £1.  &  Bl  287  ;  22 
L.  J.,  Q.  B,  443  ;  17  Jur,  1154.   . 

Szeoutor  of  Tenant  for  Life — ^Aetion  against, 
for  Kon-repair  by  "Remainderman  in  Fee.] — ^A 

devise  of  premises  for  life  provided  that  the 
tenant  for  life  should  keep  the  premises  in  re- 
pair. The  tenant  for  life  entered  upon  and  en- 
joyed the  premises  during  her  lifetime,  but  left 
them  at  her  death  out  of  repair.  The  remainder* 
man  in  fee  brought  an  action  against  the  execu- 
tor of  the  tenant  for  life  in  respect  of  the  non- 
repair of  the  premises  within  the  period  of  limi- 
tation prescribed  by  3  &  4  WilL  4,  c.  42,  s.  2, 
which  gives  a  right  of  action  against  the  executor 
of  a  person  dec^tsed  in  respect  of  wrongs  com- 
mitted by  the  testator  to  another  in  respect  of 
his  property  : — Held,  that  an  action  of  tort  in 
respect  of  the  permissive  waste  by  non-repair  of 
the  premises  would  have  lain  at  common 
against  the  tenant  for  life  in  her  lifetime. 
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not  protect  the  inheritance  of  the  fee  against  the 
crown's  debt,  the  settlement  being  voluntary. 
Jlij-  V.  St.  Jo?tn,  2  Price,  317. 

Term  to  attend  Inlieritanee.] — ^A  term  of 
ycfti-8,  originally  created  out  of  an  estate  pur- 
chased by  a  person  who  afterwards  became  in- 
debted to  the  crown,  to  secure  a  sum  of  money 
due  by  one  of  the  vendors,  and  vested  in  a 
trustee  for  that  purpose,  and  after  several  mesne 
conveyances  assigned  to  a  trustee  for  another 
purchaser  of  the  estate  for  a  valuable  considera- 
tion without  notice,  to  attend  and  protect  the 
inheritance,  such  latter  purchaser  claiming 
directly  under  the  first  incumbrancer  by  a  title 
paramount  to  the  crow^  debtor,  is  not  liable  to 
an  extent  for  a  crown  debt.  Jiex  v.  Lamle, 
M'Clel.  402  ;  13  Price,  649. 

Koney  Paid  by  Agent  of  Crown  to  Sheriit] — 
A  sheriff  cannot  retain  against  the  crown  a  sum 
of  money  deposited  by  an  agent  of  the  crown,  to 
cover  the  expenses  of  a  sale  by  auction  of  pro- 
perty seized  under  an  extent,  and  sold  under  a 
venditioni  exponas.    Hex  v.  Jones,  1  0.  &  J.  140. 

Ooode  Chargeable  with  Dntiei.]— A  tax-col- 
lector was  accustomed  to  pay  moneys  received 
on  account  of  taxes  to  B.,  who  paid  the  sum 
into  his  banker's,  to  his  private  account,  with 
knowledge  of  the  banker  that  the  same  were 
blended  with  the  moneys  of  R.  The  banker 
having  become  insolvent : — Held,  that  an  extent 
in  chief  might  issue  against  him  for  the  recovery 
of  the  crown  moneys,  the  amount  being  a  ques- 
tion for  a  jury.    Jieg.  v.  Ward,  2  Ex.  301. 

Goods  which  have  become  chargeable  to  the 
crown  for  duties  cannot  be  discharged,  except  by 
an  actual  bonll  fide  sale.  Att.-Oen,  v.  TrnetnaH, 
11  M.  &  W.  694  ;  13  L.  J.,  Ex.  70. 

W.,  having  made  advances  upon  malt  sent  to 
him  by  A.  for  sale,  claimed  against  the  crown,  to 
whom  A.  was  indebted  for  duties,  a  lien  for  the 
amount  he  had  advanced.  The  malt  having  been 
seized  under  an  extent,  the  solicitor  of  excise 
wrote  to  the  collector  in  substance  as  follows : — 
**  Sir, — The  board  has  under  their  consideration 
the  petition  from  W.,  and  have  ordered  that  the 
ciaim  of  W.,  as  found  by  the  jury  on  the  sheriff *s 
inquisition,  should  be  allowed ;  you  will,  there- 
fore, communicate  this  minute  to  W.  and  the 
under-sheriff.  The  amount  of  W.'s  lien  is  2,488/. 
16«.  8^.,  but  you  will  satisfy  yourself  as  to  the 
correctness  of  this  amount  by  examination.  If 
the  whole  of  the  parties  interested  consent  to  an 
immediate  sale,  and  the  under-sheriff  is  satisfied 
yrith  such  consent,  the  under-sheriff  may  at  once 
sell.  You  had  better  attend  and  watch  the  sale, 
and  as  soon  as  the  sales  have  been  effected,  you 
will  acquaint  me  with  the  amount  realized,  and 
how  such  amount  has  been  disposed  of,  or  is  pix)- 
posed  to  be.  You  will  consult  with  the  under- 
sheriff  and  all  other  parties  as  to  the  best  mode 
of  sale,  whether  it  is  likely  as  much  will  be  ob- 
tained by  a  forced  sale  by  public  auction,  as  by 
allowing  W.  to  dispose  of  it  in  the  market,  in 
the  ordinaiy  course,  when  a  favourable  oppor- 
tunity may  present,"  This  letter  was  shewn  to 
W.,  who  sold  the  malt,  with  the  consent  of  all 
parties,  but  whether  for  ready  money  or  on  bills 
did  not  appear.  The  court  having  afterwards 
decided,  that  the  lien  of  the  crown  oven'<xie  that 
of  the  factor,  the  solicitor  to  the  excise  wrote 
to  the  collector : — "  Xo  fuither  steps  must  be  i 


taken  respecting  the  sale  of  the  malt,  or  the 
appropriation  of  the  proceeds."  That  letter  was 
shewn  to  W.,  who,  on  the  following  day,  paid  a 
sum  to  the  under-sheriff,  as  the  balance  due  to  the 
crown,  after  deducting  the  amount  of  his  own 
lien  : — Held,  that  the  crown  was  enritled  to  re- 
cover the  entire  proceeds  of  the  sale,  upon  an  in- 
formation for  money  had  and  received,  the  facts 
not  amounting  to  an  authority  from  the  crown 
for  W.  to  appropriate  them,  or  to  payment  by  the 
crown  of  his  claim  ;  and,  therefore,  the  question 
mooted,  whether  the  crown  can  recover  money 
paid  under  a  full  knowledge  of  the  circum- 
stances, but  in  ignorance  of  the  law,  not  arising. 
AtL-Gen.  v.  M'armsley,  12  M.  &  W.  179 ;  13  L. 
J.,  Ex.  66. 

An  extent  in  chief  may  issue  against  a  banker 
for  the  rcooveiyof  interest  allowed  by  him  on  the 
half-yearly  balance  of  a  tax-collector's  account,  in 
which  his  o^n  and  the  crown  moncvs  are  blended 
together ;  also  to  recover  the  amount  of  a  banker's 
promissory  note,  in  the  hands  of  a  tax-collector, 
and  received  by  him  in  payment  of  taxes,  ^g. 
V.  Adams,  2  Ex.  299. 

A  sum  of  money  in  the  hands  of  the  account- 
ant-general in  bankruptcy,  to  the  credit  of  a  party 
against  whom  an  extent  had  been  issued,  was 
seized  by  the  sheriff  into  the  hands  of  the  crown, 
although,  in  consequence  of  its  being  in  the  ac- 
countant-general's hands,  he  could  not  obtain 
actual  possession  of  it ;  the  court  granted  a  rule 
calling  on  the  sheriff  to  pay  over  the  money  to 
the  use  of  the.  crown,  but  refused  to  make  the  ac- 
countant-general a  party  to  the  rule.  Iteg.  v. 
Austin,  1  D.,  N.  S.  666  ;  10  M.  &  W.  691 ;  12  L. 
J.,  Ex,  86 ;  6  Jur.  222. 

Scmble,  that  the  lien  of  the  crown  for  duties 
in  arrear  is  divisible,  and  confined  to  the  several 
specific  matters  in  respect  of  which  the  various 
several  sums  of  the  duties  have  accrued ;  and 
that  the  whole  is  not  liable  generally  to  the 
satisfaction  of  the  duties  arising  on  each  several 
part.     Hex  v.  Dale,  13  Price,  739. 

The  3  Geo.  4,  c.  95,  s.  10,  gave  a  lien  for 
arrears  of  stage-coach  duties  upon  the  coaches 
and  horses,  and  harness  employed  therein,  in 
respect  of  which  such  arrears  had  accrued: — 
Held,  first,  that  the  lien  attached  though  the 
property  had  passed  to  the  assignees  under  a 
commission  of  bankruptcy  ;  and,  secondly,  that 
the  duties  on  each  coach  attached  as  a  lien  upon 
that  coach,  &c.  only,  and  not  upon  the  general 
stock  of  coaches,  horses,  &c.  Day,  In  re, 
M*Clel.  384. 

Partnerehip  Property.] — Under  an  extent 
against  one  partner,  the  crown  can  only  take 
the  separate  interest  of  the  partner,  liable  to  the 
partnership  debts.  Jirx  v.  Sanderson,  Wightw, 
50, 

If  two  writs  of  extent  are  issued,  the  one  for  a 
joint  debt,  and  the  other  for  a  separate  debt, 
in  the  same  sum,  and  the  inquisitions  find  a 
joint  debt  and  a  separate  debt  in  different  sums, 
the  court  will  not  set  t-hem  both  aside  on  the 
ground  of  irregularity,  but  will  support  that 
which  is  correct.    Rex  v.  Mallett,  1  Price,  395. 

Where  a  joint  debt  has  been  found,  the  death  of 
one  of  the  debtors  does  not  vitiate  the  proceed- 
ings as  against  the  survivor.    Jb. 

A.  and  B.  carried  on  business  in  partnership  ; 
they  were  also  membei's  of  a  firm  which  traded  as 
C.  &  Co. ;  A.  and  B..  for  the  purpose  of  paying 
off  certain  of  their  debts,  assigned  in  trust  to  the 
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Other  members  of  the  firm  of  C.  k  Co.  portions  of 
tlicir  shares  in  that  firm.  The  assignment,  which 
was  bon&  fide,  was  regularly  intimated,  and  it  was 
duly  enteixMl  in  the  books  of  the  firm.  An  extent 
At  the  suit  of  the  crown  afterwards  issued  against 
A.  and  B. : — Held,  that  the  portions  of  shares 
thus  assigned  could  not  be  seized  under  the  extent. 
JSjfears  v.  Lord  Advocate,  6  C.  &  F.  180 ;  1  Rob. 
585. 

« 

2.  Priority  of. 

Over  Sztants  in  Aid.J — An  immediate  extent, 
and  an  extent  in  chief  in  the  second  or  any  de- 
gree, are  to  be  satisfied  before  an  extent  iu  aid 
of  a  prior  teste,  where  the  same  goods  were 
seized  under  both  extents,  although  the  inquisi- 
tion on  the  latter  was  taken  before  that  on  the 
former,  and  on  the  same  day  as  the  inquisition 
on  the  immediate  extent,  and  the  venditioni  ex- 
ponas on  the  extent  in  aid  was  tested  before 
that  which  issued  on  the  extent  in  chief  in  the 
particular  degree.  Itex  v.  Larking,  8  Price, 
683. 

It  is  not  necessary  that  the  crown,  iu  proceed- 
ing to  recover  the  debts  of  its  debtor  by  extent 
within  the  first  degree,  should  first  apply  the 
immediate  debtor's  proper  effects  in  discharge 
of  its  debts,  before  it  resorts  to  the  debtor's  debts. 
lb. 

Over  AMigneM  in  Bankraptoj.] — ^Wherethe 
adjudication  in  bankruptcy  and  appointment  of 
an  official  assignee  take  place  at  an  earlier 
period  of  the  same  day  on  which  a  writ  of  extent 
is  issued  against  the  bankrupt  for  a  crown  debt, 
the  fraction  of  a  day  is  not  to  be  taken  iu  account, 
and  the  title  of  the  crown  must  prevail.  Beg, 
V.  £dwards,  9  Ex.  32.  Affirmed  in  error,  9  Ex. 
628  ;  2  C.  L.  R.  590  ;  23  L.  J.,  Ex,  42  ;  18  Jur. 
384— Ex.  Ch. 

The  lien  of  the  crown  for  duties  in  arrear  at- 
taches on  the  subject-matter  in  respect  of  which 
they  arise,  although  process  does  not  issue  till 
after  an  assignment  of  it  to  a  provisional  assignee 
under  a  commission  of  bankruptcy.  Bex  v. 
Daley  13  Price,  739. 

Replication  to  a  plea  in  bnr  to  an  extent  in 
aid,  that  the  defendant  was  trustee  under  a  prior 
deed  of  assignment  for  the  general  benefit  of  all 
the  insolvent's  creditors  ;  that  the  prosecutor  of 
the  extent  was  indebted  to  the  crown  at  the 
time  of  executing  the  deed  ;  that  the  insolvent 
then  carried  on  trade,  and  was  not  then  seised  of 
lands ;  that  the  insolvent  was  then  indebted  to 
the  prosecutor,  and  that  the  prosecutor  had  not 
executed  the  assignment,  is  bad.  Bex  v.  Wat- 
son, 3  Price,  6. 

Oyer  Landlord.]— Although  the  title  of  the 
crown  attaches  fix)m  the  teste  of  the  writ,  it  is 
commensurate  only  with  the  interest  of  its 
debtor;  and,  therefore,  when  that  was  deter- 
mined by  the  act  of  seizure  under  a  claim  of 
forfeiture  in  a  lease,  the  title  of  the  crown  was 
defeated  by  the  same  event.  Bex  v.  Topping, 
M'Clel.  &  Y.  544. 

Over  Exeentionf  of  the  Subject] — The  provi- 
sion of  the  latter  part  of  33  Hen.  8,  c.  39,  s.  74, 
applies  only  to  cases  where  the  goods  of  the 
debtor  are  not  only  taken  in  execution,  but  sold, 
the  property  in  them  not  being  altered  till  then ; 
and  until  the  projxjrty  be  altered  and  transferred 


abeolutely  from  the  debtor,  by  sale  and  delivery, 
the  crown*s  execution  is  to  be  preferred,  even 
where  the  crown  process  was  so  sued  out.  Bex 
V.  SHoper,  6  Price,  114. 

Process  sued  out  by  the  crown  against  a  de- 
fendant to  recover  penalties,  upon  which  judg- 
ment for  the  crown  is  afterwards  obtained, 
entitles  the  king's  execution  to  have  priority 
within  83  Hen.  8,  c.  39,  s.  74,  before  the  execu- 
tion of  a  subject  whose  execution  had  issued 
and  been  commenced  on  a  judgment  recovered 
against  the  same  defendant  prior  to  the  king's 
judgment,  but  subsequent  to  the  commencement 
of  the  king's  process ;  the  king's  writ  of  execu- 
tion having  been  delivered  to  the  sheriff  before 
the  actual  sale  of  the  defendant's  goods  under 
the  plaintiff's  execution.  Butler  v.  Butler,  1 
East,  338  ;  iS.  -P.,  Att.-Gen.  v.  Aldersey,  1  East, 
341. 


Although  Extent  is  Tested  after  Delivery 


of  Subjeet's  Writ  to  Sheiiitl— Goods  seized  under 
a  fi.  fa.,  at  the  suit  of  a  subject,  are  before  sale 
liable  to  be  taken  by  vii-tue  of  the  king's  extent, 
tested  after  the  delivery  of  the  fi.  fa.  to  the 
sheriff.  Bex  v.  WelU,  16  East,  278,  n. ;  S,  P., 
Qontvk,  Borke  v.  Daurell,  4  T.  R.  402;  and 
UpjHmi  v.  Sumner,  2  W.  Bl.  1294. 

Recognized  and  adhered  to  by  the  Ck>urt  of 
Exchequer  as  clear  law  ;  and,  as  it  stood  uncon- 
tradicted by  later  authority,  although  at  vari- 
ance with  former  determinations,  they  would 
not  allow  it  to  be  questioned  on  an  interlocutory 
motion.  Bex  v.  SUyper,  6  Price,  114.  And  see 
Bex  V.  Osboume,  6  Price,  94 ;  and  Stacy  v. 
JIulse,  2  Dougl.  411. 

Where  goods  were  taken  in  execution  by  the 
sheriff  on  a  fi.  fa.,  and  whilst  they  remained  in 
his  hands'  unsold,  an  extent  came  at  the  king's 
suit,  tested  after  the  entry  of  the  sheriff  under 
the  fi.  fa. ;  and  the  sheriff  thereupon  seized  the 
said  goods  subject  to  the  former  seizure,  and 
afterwards  sold  them  under  a  venditioni  exponas 
issued  upon  such  extent,  and  paid  over  the  pro- 
ceeds of  such  sale  by  order  of   the  Court  of 
Exchequer  : — Held,  that,  at  all  events,  without 
determining  whether  the  king's  extent  was  under 
I  the  circumstances  entitled  to  priority,  the  plaln- 
,  tiff  could  not  maintain  money  had  and  received 
,  against  the  sheriff  for  the  proceeds  of  such  sale. 
lliurffton  V.  MilU,  16  East,  254. 

The  sheriff  seized  the  goods  of  a  debtor  under 
a  fi.  fa.,  and,  whilst  they  remained  in  his  hands 
unsold,  an  extent  in  chief  in  the  second  degree 
tested  after  the  seizure  was  delivered  to  the 
sheriff :— Held,  that  the  goods  might  be  seized 
and  sold  under  the  extent,  without  regard  to  the 
fi.  fa. ;  and  that  it  makes  no  difference  whether 
the  extent  is  in  chief  or  in  aid.  GileM  v.  Grorer, 
1  C.  &  F.  72 ;  2  M.  &  Scott,  197  ;  9  Ring.  128. 

The  doctrine  of  the  crown  process  having 
priority,  where  it  bears  teste  on  a  day  subsequent 
to  a  subject's  execution  on  a  fieri  facias  under 
which  the  sheriff  has  seized,  applies  to  cases  of 
extents  in  aid.    Bex  v.  Sloper,  6  Price,  144. 

Or  at  the  Mune  Time.] — ^Where  writs  of 


extent  and  fieri  facias  were  issued  against  the 
goods  of  the  defendant,  tested  on  the  same  day, 
the  court  refused  to  grant  a  writ  of  venditioni 
exi)onas  on  the  return  to  the  fieri  facias.  Bex 
V.  Deton  iSJieriff),  1  Chit.  643. 

Extent  Delivered  after  Sale  by  Sheriff.  ]— 
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E.  Pearson  v.  Pearson,  2  N.  &  M.  471 ;  5  B.  & 
Ad.  859. 

Where  three  executors  ordered  goods  to  be  sold 
as  the  property  of  their  testator,  and  afterwards 
sued  the  purchaser  for  the  amount,  without  de- 
scribing themselves  as  executors  in  the  declara- 
tion, and  without  joining  a  fourth  executor,  who 
was  named  in  the  will : — Held,  that  the  action 
was  well  brought,  as  the  order  for  sale  was 
given  by  the  three  alone,  and  as  they  did  not 
act  in  their  character  of  executors.  Brassing- 
ton  V.  AvXtj  9  Moore,  340  ;  2  Bing.  177 ;  1  C.  & 
P.  302. 

One  of  two  executors  having  alone  proved  the 
will,  and  received  a  sum  due  to  the  testator, 
which  by  such  will  was  to  be  appropriated  to 
the  payment  of  specific  legacies,  and  having 
afterwards  lent  it  to  a  third  person,  who  paid 
it  over  to  A.,  who,  on  being  applied  to  by  the 
executor,  acknowledged  that  he  had  received  the 
money,  but  refused  to  pay  it  over  to  the  execu- 
tor : — Held,  that  both  the  executors  might  join 
in  an  action  for  money  lent  against  A.  Webster 
V.  Spencer^  3  B.  &  A.  360. 

In  Aotion  on  Bill  of  Exchange.] — Where 


a  payee  of  a  bill  indorsed  it  to  A.  and  B.  as 
executors : — Held,  that  they  might  declare  as 
such  in  an  action  against  the  acceptor.  King  v. 
TlM>m,  1  T.  R.  487, 

Executor  both  Plaintiff  and  Defendant.] — A 

party  cannot  be  both  plaintiff  and  defendant  in 
an  action  ;  and  therefore,  where  the  plaintiff  sued 
as  executor,  and  the  defendant  pleaded  that  the 
promises  in  the  declaration  were  made  jointly 
with  the  plaintiff : — Held,  a  good  plea  in  bar  of 
the  action.  Moffat  v.  Van  MuUingen^  2  Chit. 
539  ;  2  B.  &  P.  124,  n. 

Probate  to  one  Executor — Snffloiencj  ol] — 
Probate  to  one  only  is  evidence  of  the  title  of  all. 
Walters  v.  Pfeily  M.  &  M.  362. 

Vonjoinder.] — In  an  action  against  T.  and  A., 
his  wife,  the  claim  alleged  that  W.  owed  the 
plaintiff  40Z.,  and  that  at  his  death  he  appointed 
by  his  will  M.  W.  his  residuary  legatee ;  that 
M.  W.  died,  having  by  her  will  appointed  A., 
the  female  defendant,  her  residuary  legatee  ;  and 
that  the  residuary  estate  of  W.  had  been  assigned 
by  his  surviving  executor  to  the  defendants. 
The  plaintiff  claimed  payment  of  40/.  from  the 
defendants,  but  the  siuTiving  executor  of  W. 
was  not  made  a  party  to  the  action : — Held, 
upon  demurrer,  that  the  claim  disclosed  a  good 
cause  of  action  ;  for  even  if  the  practice  of  the 
Court  of  Chancery  would  have  required  the 
surviviug  executor  of  W.  to  be  joined  as  a  de- 
fendant, the  proper  course  (since  the  passing  of 
the  Judicature  Acts,  1873,  1875)  for  the  defen- 
dants to  take,  if  they  wished  to  bring  him  before 
the  court,  was  to  make  him  a  party  to  the  action 
under  Rules  of  the  Supreme  Court,  Ord.  XVI. 
r.  17.  Hunter  v.  Yovngj  4  Ex.  D.  256 ;  48  L. 
J.,  Ex.  689  ;  41  L.  T.  142  ;  27  W.  R.  637— €.  A. 

A.  obtained  from  the  Heralds*  College  a  grant 
of  arms,  to  be  borne  by  him  and  the  descendants 
of  his  brother.  His  brother  had  two  sons,  the 
elder  of  whom  was  heir-at-law  of  A.,  and  the 
younger  his  executor  with  another  peison.  A. 
bequeathed  all  his  household  goods  and  effects  to 
his  wife,  and  she  took  possession  of  the  grant  of 
arms : — Held,  that  the  two  nephews  of  A.  had  not 


such  an  exclusive  interest  in  the  grant  of  arms  as 
to  enable  them  to  maintain  detinue  for  it  against 
the  wife  of  A.  Stubs  v.  Stubs,  1  H.  &  C.  257  ;  31 
L.  J.,  Ex.  510. 

Semble,  that  even  if  the  executors  were  en- 
titled to  the  grant  of  arms,  the  court  could  not 
amend,  so  as  to  give  judgment  for  the  one  plain- 
tiff who  was  executor,  since  the  other  executor 
ought  to  have  been  joined.    lb. 

Joining  aa  Partief — ^When  entitled  to  continue 
Action.] — The  original  plaintiff  had  recovered  a 
verdict  in  an  action  against  the  defendants  for 
statutory  fraud.  Pending  an  appeal  to  the  Hoase 
of  Lords  the  plaintiff  died : — Held,  that  his  ad- 
ministratrix was  entitled  to  be  joined  as  a  party 
to  the  action  under  Ord.  L.  r.  4.  Twycross  t. 
Grant,  4  C.  P.  D.  40 ;  48  L.  J.,  C.  P.  1 ;  39  L.  T, 
618  ;  27  W.  R.  87. 

Defendanti.] — An  executor  cannot  be  sued  as 
such  for  dividends  received  since  the  death 
of  his  testator,  because  they  never  formed  any 
part  of  his  estate.   Parker  v.  Baylis,  2  B.  dc  P.  73. 

Where  A.  and  B.  being  in  partnership,  A. 
signed  an  agreement  on  behalf  of  himself  and 
B.,  and  B.  survived  A. : — Held,  that  an  action  on 
the  agreement  lay  against  the  executors  of  B. 
without  joining  those  of  A.  Calder  v.  Bvther- 
ford,  3  B.  &  B.  302  ;  7  Moore,  158. 

An  action  cannot  be  maintained  by  a  surviving 
co-executor  in  his  own  right  against  the  surviving* 
partner  of  a  deceased  co-executor,  without  stating 
himself  to  be  such  surviving  co-executor  in  the 
declaration:  where,  therefore,  the  plaintiff  and  T. 
were  appointed  co-executors,  and  the  latter,  at 
the  time  of  the  death  of  the  testator,  was  in  co- 
partnership with  the  defendant,  and  died,  leaving 
the  plaintiff  surviving :  and  T.  had  paid  large 
sums  belonging  to  the  testator^s  estate  into  the 
partnership  account,  which  were  placed  to  the 
general  credit  of  the  estate  of  the  testator ;  and 
the  defendant  and  T.  became  insolvent,  and  none 
of  the  funds  ever  came  to  the  plaintiff : — Held, 
that  he  could  not  recover  from  the  defendant  in 
an  action  for  money  had  and  received,  commenced 
by  him  in  his  own  right  against  the  defendant  in 
his  own  right,  and  not  describing  him  as  a  sur- 
viving partner  of  T.  Fitzgerald  v.  JSoehm,  6 
Moore,  332. 

.   Executors  de  ion  tort.] — See  ante,  coL  1712. 

3.  Statute  of  Limitations. 

When  Executor  it  Barred  by.] — An  executor 
cannot  bring  an  action  after  the  time  limited  by 
the  Statute  of  Limitations  has  expired,  even 
though  he  brings  it  within  a  reasonable  time, 
unless  his  testator  commenced  an  action  before 
the  time  expired,  and  the  action  has  abated  -by 
the  act  of  God.  Penny  v.  Brice,  11  L.  T.  632  ; 
13  W,  R.  342. 

Where  a  person  dies  abroad,  to  whom  a  right 
of  action  has  accrued  during  his  residence  there, 
and  he  never  returned  to  this  country  after  the 
accrual  thereof,  his  executors  may  sue  for  it, 
although  more  than  six  years  have  elapsed  since 
it  accrued.  Totonsend  v.  Beacon,  3  Ex.  706  ;  6 
D.  &  L.  659;  18  L.  J.,  Ex.  298;  13  Jur.  366. 

In  1833  the  plaintiff  married,  at  which  time 
his  wife  was  the  holder  of  a  promissory  note  made 
by  the  defendant,  and  which  had  heen  given  to 
her  whilst  sole.    In  1834  theplaintiff^s  vnfe  died 
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after  giving  birth  to  a  child.  It  was  then  agreed 
between  the  plaintiff  (who  claimed  the  note  as 
the  representative  of  his  late  wife)  and  the  defen- 
dant, that  the  latter  should  maintain  the  child, 
and  that  in  consideration  thereof  the  defendant 
should  receive  the  rents  of  certain  cottages  which 
had  been  the  property  of  the  plaintiff*8  wife,  and 
that  he  should  also  retain  the  interest  to  become 
payable  on  the  note.  In  1839  the  defendant 
signed  an  indorsement  on  the  note,  to  the  effect 
that  all  the  interest  upon  the  note  was  then  paid. 
The  defendant  continued  to  maintain  the  child 
till  the  time  of  its  death  in  1848.  In  1853  letters 
of  administration  were  granted  to  the  plaintiff, 
and  subsequently,  in  the  same  year,  the  plaintiff 
brought  an  action  on  the  note: — Held,  per  Alder- 
son,  B.,  Piatt,  B.,  and  Martin,  B.  (dubitante 
Parke,  B.))  that  the  agreement  between  the 
plaintiff  and  the  defendant,  that  the  future 
maintenance  of  the  child  should  be  taken  in  part 
of  the  interest  on  the  note,  and  which  had  been 
acted  upon  within  six  years  before  action  brought, 
was  a  sufficient  payment  of  interest  within  the 
proviso  of  the  2nd  section  of  9  Geo.  4,  c.  14. 
Bodger  v.  Arch,  10  Ex.  333  ;  24  L,  J.,  Ex.  19. 


In  ^uity.]— The  Statute  of  Limitations 


does  not  run  in  equity  against  the  right  of  an 
executor,  or  of  an  executor  of  an  executor,  to 
have  his  accounts  taken  and  his  liability  as  an 
accounting  party  defined  by  inquiries  under  the 
direction  of  the  court.  Smith  v.  O^Orady,  3 
L.  R.,  P.  C.  311;  39  L.  J.,  P.  C.  63;  23  L.  T.  476  ; 
19  W.  R.  22. 

The  Statute  of  Limitations  does  not  run  in 
equity  against  the  right  of  an  executor,  or  of  an 
executor  of  an  executor,  to  sue  the  persons  bene- 
ficially interested  in  the  estate  for  recovery  of 
payments  made  in  excess  of  assets  in  hand.    Ih. 

An  executor  coming  to  the  court  after  twelve 
years'  delay,  asking  to  hav^  the  accounts  of  his 
estate  taken,  is  not  disentitled,    lb, 

A  person  bequeathed  all  his  real  and  personar 
estate  in  Jamaica,  after  payment  of  debts  and 
legacies,  to  his  grandchildren,  to  be  apportioned 
when  they  should  attain  twenty-one,  and  ap- 
pointed R.  executor  of  his  will  and  guardian  in 
respect  of  his  real  estate.  The  testator  died  in 
1832,  and  R.  entered  into  possession  of  the  real 
and  personal  estate.  R.  died  in  1850,' and  ap- 
pointed S.  his  executor.  The  grandchildren  at- 
tained their  majority  in  1865,  and  in  that  year 
S.  filed  a  petition  praying  that  an  account  might 
be  taken  of  the  real  and  personal  estate  of  the 
testator  :— Held,  that  he  was  entitled,  notwith- 
standing the  delay,  as  a  matter  of  right  to  have 
an  account  taken  of  the  personal  estate  of  the 
testator,  and  inasmuch  as  R.  had  been  appointed 
guardian  in  respect  of  the  real  estate,  and  had 
entered  into  possession  of  the  same,  accounts 
should  also  be  taken  of  the  rents  and  profits  of 
the  real  estate  of  the  testator.    Ih. 

A  remainderman  paid  with  his  own  money, 
after  he  come  into  possession,  interest  which  hod 
accrued,  during  the  preceding  estate  for  life,  upon 
charges  affecting  the  inheritance  :— Held,  first, 
that  his  executors  were  entitle,  in  1870  (as 
against  the  personal  representative  of  the  tenant 
for  life),  to  be  recouped  out  of  a  fund  in  court, 
the  produce  of  rentuof  the  life  estate  brought  in, 
in  1815,  by  a  receiver  appointed  in  an  incum- 
brancer's suit  instituted  against  the  tenant  for 
life.     Howlin  v.  Shepjmrd,  6  Ir.  R..  Eq.  38. 

Held,  secondly,  that  the  fund  having  remained 
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in  court,  during  the  whole  period  from  1815  to 
1870,  in  usum  jus  habentium,  the  claim  of  H.'» 
executor  was  not  barred.    Ih, 

m 

When  Szeentor  eaa  Plead  the  8tatnt6.]^ 
Where  an  action  by  a  creditor  against  his  debtor, 
commenced  within  six  years,  abates  by  reason  of 
the  death  of  the  debtor,  the  reasonable  time 
allowed  for  commencing  a  fresh  action  against 
the  personal  representatives  of  the  debtor,  in 
order  to  prevent  the  operation  of  the  Statute  of 
Limitations,  dates  from  the  granting  of  the 
letters  of  administration  ;  and  the  right  of  the 
creditor  in  this  respect  is  not  affected  by  delay 
on  the  part  of  the  next  of  kin  of  the  debtor  in 
obtaining  administration.  CurUwh  \,  Morning- 
ton  (^Earl),  7  Bl.  &  Bl.  283  ;  26  L.  J.,  Q.  B.  181  ; 
3  Jur.,  N.  S.  660. 

To  a  plea  of  the  Statute  of  Limitations  to  an 
action  against  an  executor  for  goods  sold  and  de- 
livered, and  for  money  lent  to  his  testator,  the 
plaintiff  replied,  on  equitable  grounds,  that  the 
causes  of  action  accrued  vrithin  six  years  before 
the  death  of  the  testator,  who  by  his  will  devised 
lands  to  the  executor,  and  bequeathed  to  him  the 
residue  of  his  personal  estate,  upon  trust  to  sell 
and  convert  the  same  into  money,  and  thereout 
pay  his  debts  and  legacies,  and  to  hold  tho 
residue  in  trust  for  the  plaintiff  and  his  other 
children  equally,  and  averring  that  the  moneya 
realized  were  sufficient  to  pay  all  debts  and 
legacies: — Held,  that  the  executor  was  entitled 
to  judgment.  Chdliver  v.  Gullirery  1  H.  &  N. 
174;  25  L.  J.,  Ex.  341 ;  2  Jur.,  N.  S.  1051. 

Adminifltrator  not  Bound  to  Plead  tho  Statute.} 
— An  administrator  is  not  bound  to  set  up  the 
Statute  of  Frauds  in  respect  of  the  payment  of 
the  balance  of  a  sum  of  money  promised  by  the 
deceased  to  be  paid  to  his  daughter  on  her  mar- 
riage.    Oarratt,  In  re,  18  W.  R.  684. 

4.  Pbactice. 

Writ  Inoorporatod  in  Statement  of  Claim.] — 
When  a  plaintiff  sues  in  a  representative  capa- 
city, the  statement  of  claim  is  to  be  read  for 
the  purpoees  of  demurrer  as  if  that  fact  \\\\» 
stated  therein.  Johnson  v.  Burge»,  47  L.  J.,  Ch. 
552. 

Joinder  of  Claims.] — Semble,  that  the  pro- 
vision of  Ord.  XVlI.  r.  6,  authorizing  the 
joinder  of  a  claim  by  an  executor  with  a  claim 
by  him  personally,  refers  to  a  case  where  the 
plaintiff's  personal  claim  is  in  respect  of  the 
assets  of  the  testator  as  such.    Ih. 

Allegation  of  Title  or  Character.]— In 
an  action  by  an  administrator  de  bonis  uon, 
the  promise  may  be  laid  to  have  been  made  to 
the  first  administrator.  Hirst  v.  Smith,  7  T.  R. 
182. 

Where  an  affidavit  of  debt  and  the  writ  stated 
the  debt  to  be  due  to  the  plaintiffs.  *'  executors 
of,"  and  not  "  as  executors  of,"  and  the  declara- 
tion stated  it  to  be  due  to  them  in  their  own 
right  : — Held,  no  variance.  Aiwn.,  1  D.  P.  C. 
97. 

The  first  three  counts  against  executors  stated 
promises  made  by  the  testator,  the  fourth  was 
for  money  had  and  received  by  the  defendants 
"  as  such  executors  as  aforesaid,"  stating  a  pro- 
mise to  pay  by  them  "  executors  as  aforesaid," 
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end  the  last  was  upon  an  account  stated  by  the 
defendants  *^  executors  as  aforesaid,"  and  stating 
the  promise  to  pay  in  the  same  manner  : — Held, 
bad  on  general  demurrer.  Brigden  v.  Parkeg,  2 
B.  &  P.  424. 

A  count  upon  an  account  stated  with  the 
plaintiff's  executrix,  &c.  (not  saying  as  execu- 
trix), cannot  be  joined  with  counts  on  promises 
to  the  testator  ;  for  it  is  no  allegation  that  the 
promises  were  made  to  the  plaintiff  in  her  repre- 
sentative capacity ;  and  under  such  a  count, 
proof  might  be  given  of  an  account  stated  with 
her  in  her  individual  character.  Henshall  ▼. 
Boherts,  5  East,  160 ;  1  Smith,  375.  ^ 

In  a  declaration  by  executors,  a  count  statmg 
that  the  defendant  accounted  with  the  plaintiffs 
*'  executors  as  aforesaid,**  &c.,  joined  with  counts 
-stating  promises  to  the  testator,  is  not  a  mis- 
joinder of  action,  or,  if  so,  is  cured  by  verdict. 
Lancefield  v.  Allen,  1  Bligh,  N.  S.  592. 

Plea  of  Plene  adminiitraTit.] — Plene  adminis- 
travit  by  aii  executor  de  son  tort  is  no  defence, 
either  legal  or  equitable,  in  bar  of  an  action 
of  trover,  trespass,  or  for  money  received,  at 
the  suit  of  the  personal  representatives  of  the 
deceased.  Elworthy  v.  Sanford,  3  H.  &  C.  330 ; 
34  L.  J.,  Ex.  42  ;  10  L.  T.  654  ;  12  W.  B.  1008. 

Plene  administravit  and  no  assets  at  the  time 
of  the  exhibiting  of  the  bill,  pleaded  after  the  2 
WilL  4,  c.  39,  was  held  after  verdict  to  refer  to 
the  commencement  of  the  suit.  Bees  v,  Morgan, 
3  N.  &  M.  205  ;  5  B.  &  Ad.  1035. 

If  an  executor  pleads  plene  administravit,  he 
IS  only  liable  to  the  amount  of  assets  in  his  hands. 
Harrison  v.  Beccles,  3  T.  B.  688,  n.  See  also 
^rUe,  cols.  1690, 1725,  esidpost,  col.  17384 

Other  Pleas.] — In  an  action  by  an  executor 
upon  a  promissory  note  payable  to  his  testator, 
the  defendant  pleaded  that  the  testator  be- 
•queathed  to  C.  the  note,  not  to  be  sued  upon 
or  made  available  until  he  became  of  age,  and 
that  before  that  time  C.  was  convicted  of  felony  : 
— Held,  that  the  plea  was  bad  ;  because,  first,  the 
^property  in  the  note  did  not  vest  in  C.  under  7 
Will.  4  &  1  Vict.  c.  26,  s.  3  ;  and,  secondly,  the 
•conviction  of  C.  did  not  divest  the  legal  interest 
in  the  note  out  of  the  executor,  though  he 
•became  trustee  of  the  proceeds  for  the  crown. 
Bishop  V.  Cm-tis,  18  Q.  B.  878  ;  21  L.  J.,  Q.  B. 
:391 ;  17  Jur.  23. 

If  an  executor  declares  on  a  bill  or  a  note 
{payable  to  his  testator,  laying  a  promise  to  pay 
him  (the  executor),  such  promise  may  be  denied 
.by  a  plea  of  non  assumpsit,  notwithstanding  the 
^ew  rules  of  pleading.  Tinimis  v.  Piatt,  2  M. 
&  W.  720 ;  S,  a,  nom.  Gilbert  v.  Piatt,  5  D.  P.  C. 
748. 

Action  by  executors,  for  work  and  labour  of 
their  testator,  money  paid  by  him,  and  on  an  ac- 
count stated  with  him,  for  work  and  labour  and 
money  paid  by  the  executors,  and  on  an  account 
: stated  with  them  as  executors.    A  plea  that  the 
testator,  in  consideration  of  the  defendant  con- 
;8cnting  to  act  on  a  provisional  conmiittee  for  a 
projected  railway,  agreed  to  indemnify  him  from 
.any  charges  on  account  of  the  railway,  and  the 
work  was  done  and  money  paid  by  the  testator, 
:and  the  account  stated  with  him  in  respect  of 
the  same,  in  surveying  the  line,  and  that  the 
work  was  done  and  money  paid  by  the  executors 
in  and  about  surveying  the  line,  and  the  account 
was  stated  with  them  in  respect  of  the  same 


work ;  that  all  the  causes  of  action  i&ccrued  after 
the  promise  to  indemnify,  and  that  the  defen- 
dant made  the  promises  only  in  his  character  of 
member  of  the  committee,  that  the  railway  was 
abandoned,  and  the  work  and  payments  became 
of  no  value,  and  all  sums  recovered  from  the 
defendant  in  respect  thereof  would  be  lost  to  the 
defendant,  and  he  would  be  damnified  to  that 
extent,  is  a  good  plea  for  avoiding  circuity  of 
action  to  both  counts,  since  the  defendant,  on  the 
facts  alleged,  was  entitled  to  recover,  from  the 
t^tator  in  his  life  or  from  his  representatives,  as 
much  as  they  would  recover  from  him.  Confutp 
V.  Levy,  5  Bailw.  Cas.  124;  11  Q.  B.  769  ;  17 
L.  J.,  Q.  B.  126  ;  12  Jur.  306. 

Another  plea,  alleging  that  the  testator,  in  his 
lifetime,  caused  the  defendant  to  enter  into  his 
promises  by  fraud,  is  a  good  plea,  not  only  to  the 
first  count,  but  also  to  the  second,  since,  if  he 
was  induced  by  the  testator's  fraud  to  make  the 
original  contract  with  him,  the  same  fraud  pro- 
cured the  implied  promise  to  the  executors  for 
the  work  they  had  done,  and  money  they  had 
paid  in  pursuance  of  that  contract.    lb. 

It  is  no  ans^'er  to  an  action  by  several 
executors,  that  one  of  them  has  renounced  the 
executorship,  and  has  never  taken  upon  himself 
the  administration  of  the  estate.  Creswick  ▼. 
WoodJi^ad,  4  M.  &  G.  811 ;  5  Scott,  N.  R.  778  ; 
12  L.  J.,  C.  P.  Ill  ;  6  Jur.  973. 

An  executrix  pleaded  that  she  had  not,  nor  at 
the  commencement  of  the  action  nor  since,  had 
any  goods,  which  were  of  the  testator  at  the  time 
of  his  decease,  in  her  hands  to  be  administered ; 
and  the  plaintiff  replied  that  the  defendant  before 
and  at  the  time  of  the  commencement  of  the 
action,  had  divers  goods  of  the  testator  to  be 
administered ;  upon  which  issue  was  joined.  At 
the  trial,  the  plaintiff  having  shewn  that  the 
defendant  received  certain  assets,  the  defendant 
proved  pa3rment  to  a^;reater  amount,  and  a  ver- 
,dict  was  found  in  her  favour  : — Held,  first,  that 
the  evidence  of  payment  was  properly  received  ; 
and,  secondly,  that  the  plaintiff  was  not  entitled 
to  judgment  non  obstante  veredicto,  upon  the 
ground  that  the  introductoty  part  of  the  plea 
did  not  state  that  the  executrix  had  fully  ad- 
ministered the  testator's  goods.  Beeves  y.  Ward, 
2  Scott,  390 ;  2  Bing.  N.  C.  235  ;  1  Hodges,  300. 

Beplioation.] — In  an  action  by  an  executor 
upon  a  bond  given  to  his  testator,  a  demurrer 
to  a  replication  traversing  a  payment,  alleged  in 
the  plea  to  have  been  made  to  a  party  stated  to 
have  been  a  co-executor  with  the  plaintiff,  but 
not  shewn  to  be  alive,  on  the"  ground  that  the 
plaintiff  has  omitted  to  describe  himself  as 
surviving  executor,  is  a  frivolous  demurrer. 
Tuehey  v.  Hawk  his,  4  C.  B.  655. 

AmendmentB— When  Allowed.! — When  an  ac- 
tion abates  on  the  death  of  a  defendant,  on  account 
of  its  being  purely  an  action  for  damages  occa- 
sioned by  the  defendant's  fraud,  so  that  it  cannot 
be  simply  continued  against  the  deceased  defen- 
dant's personal  representative,  but  the  action  is 
capable  of  being  so  stated  by  the  introduction 
of  amendments  as  to  make  a  primA  facie  case 
against  the  personal  representative,  leave  may 
be  given  to  amend  the  pleadings  by  the  intro- 
duction of  the  necessary  allegations,  and  an 
order  may  be  made  to  add  the  personal  repre- 
sentative as  a  party.  Ashley  v.  Taylor,  10  Ch. 
D.  768  ;  48  L.  J.,  Ch.  406  ;  27  W.  R.  228. 
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Both  the  necessary  amendments  and  the  addi- 
tion of  parties  may  be  made  by  the  same  order ; 
but  the  order  should  be  made  ex  parte,  and  not 
upon  notice  to  the  person  whom  it  is  proposed  to 
introduce  into  the  action.    Ih, 

lune  of  Ve  nnqnei  exeeator.l — An  executor 
may  plead  ne  unques  executor  and  plene  admlnis- 
travit,  Ty^on  v.  Keiidall,  19  L.  J.,  Q.  B.  434  ; 
14  Jur.  1044. 

Action  against  an  administratrix  with  the 
will  annex^  upon  promises  by  the  testator. 
A  plea  that  she  is  not,  nor  ever  has  been,  admin- 
istratrix, is  to  be  taken  as  merely  denying  that 
she  ever  was  administratrix,  or  liable  as  such. 
ScoU  V.  WeMake,  7  Q.  B.  766  ;  14  L.  J.,  Q.  B. 
359  ;  9  Jur.  1114— Ex.  Ch. 

A  plea  by  one  of  two,  charged  as  executors, 
that  the  other  is  not  an  executor,  is  bad.  Atkins 
V.  Humphrey,  3  D.  &  L.  612  ;  2  C.  B.  654  ;  15 
L.  J.,  C.  P.  120. 

Under  a  plea  of  not  guilty,  an  executor  cannot 
be  called  upon  to  shew  that  the  testator  is  dead, 
unless  there  is  a  plea  of  ne  unques  executor. 
Lityd  V.  Finlayson,  2  Esp.  564. 

In  an  action  against  several,  as  executors,  who 
have  pleaded  ne  unques  executors,  the  plaintiff 
may  have  a  verdict  against  the  real  executor,  on 
counts  laying  promises  by  the  testator,  and  the 
others  must  be  dischai'ged.  Griffiths  v.  Franklin ^ 
M.  &  M.  146. 

An  sidministrator,  who  has  been  compelled  to 
pay  an  annuity  for  which  his  intestate  was  liable, 
may  recover  on  a  plea  of  ne  unques  administrator 
against  a  party  who  has  covenanted  to  indemnify 
the  intestate  against  such  payment,  though  such 
claim  of  indemnity  has  not  been  taken  into  ac- 
count in  the  amount  of  the  stamp  on  the  letters 
of  administration.  Ckirr  v.  KobertSy  1  M.  &  Rob. 
45. 

A  plaintiff  sued  as  executor,  and  in  his  declara- 
tion made  profert  of  the  letters  testamentary, 
which  stated,  "  whereby  it  appears  to  the  court 
that  the  plaintiff  is  executor."  The  defendant 
did  not  crave  oyer,  but  pleaded  that  the  plaintiff 
never  was,  nor  is,  executor  in  manner  and  form 
as  alleged.  The  plaintiff  replied  that  he  was,  and 
continued  to  be  executor,  in  manner  and  form, 
Ac. : — Held,  that  the  plaintiff  might  recover  on 
this  issue,  although  he  had  not  taken  probate  till 
some  months  after  the  declaration.  TlumijJ^mi 
v.  JlcyTutlds,  3  C.  &  P.  123. 

Intorrogatoriei  aa  to  AeconntB.!— A  bill  was 
-filed  against  an  executor  to  establish  a  lien  on 
the  testator's  estate  for  administration  and  an 
account,  and  the  usual  interrogatories  as  to 
accounts  were  administered.  The  executor  sub- 
mitted that  he  ought  not  to  answer  as  to  the 
accounts  till  the  lien  was  established: — Held, 
that  he  must  answer  at  once,  but  that  he  need 
not  go  into  minute  details,  and  that  a  fair 
general  account  would  be  sufficient.  Thompson 
V.  Dunn,  5  L.  R.,  Ch.  573 ;  18  W.  R.  854. 

Stay  of  Proceedings.]— Where  an  action  is 
brought  gainst  executors,  who  are  restrained 
by  an  injunction  from  disposing  of  their  tes- 
tator's effects,  and  they  resist  the  claim,  the 
court  will  not  stay  proceedings,  althbugh,  if  a 
judgment  had  been  sign^,  it  might  stay  execu- 
tion. DavU  V.  Salter,  1  D.  P.  C.  561  ;  2  C.  &  M. 
466. 


Transfer  of  Actions. J — ^Where  an  administra- 
tion action  is  pending  in  the  Chancery  Bivision, 
the  judge  in  whose  court  it  is  pending  can  order 
the  transfer  to  himself  of  actions  brought  in 
other  divisions  against  the  executor  if  they  are 
brought  against  him  qu&  executor,  but  not  other- 
wise.    Chapman  v.  Mason,  40  L.  T.  678. 

In  March  a  creditor  of  a  testator  recovered 
judgment  in  the  Exchequer  Division  against  the 
executor,  and  issued  execution  against  him, 
under  which  the  sheriff  returned  nulla  bona. 
On  7th  May  the  creditor  issued  a  writ  in  a 
second  action  in  the  Exchequer  Division  against 
the  executor  personally.  On  12th  May  an  order 
was  made  in  the  Chancery  Division  for  the 
administration  of  the  testator's  estate.  On  20th 
May  the  creditor  delivered  a  statement  of  claim 
alleging  that  the  executor  had  committed  a 
devastavit : — Held,  on  an  application  by  the 
executor  under  Ord.  LI.  r.  2a,  to  transfer  and 
stay  this  action,  that,  though  by  the  words  of 
the  rule  the  executor  was  entitled  to  a  transfer, 
still  that  he  could  not  escape  his  liability  (if 
any)  by  reason  of  an  administration  order 
having  been  made,  and  that  the  creditor  was 
at  liberty  to  pursue  his  remedies  in  the  Chancery 
Division,  just  as  he  might  have  done  in  the 
Exchequer  Division.  Timms,  In  re,  47  L.  J., 
Ch.  831  ;  38  L.  T.  679  ;  26  W.  R.  692. 

A  creditor  who  has  obtained  judgment  against 
the  executor  of  his  deceased  debtor  before  a 
decree  is  made  for  the  administration  of  the 
debtor's  estate  has  priority  over  othej  creditors, 
and  that  priority  is  unaffected  by  32  &  33  Vict, 
c.  46.  But  where  a  creditor  had  obtained  in  an 
action  in  the  Exchequer  Division  an  order  nisi  to 
sign  judgment  against  the  executrix  of  his  debtor, 
and  before  judgment  had  been  signed  another 
creditor  obtained  in  the  Chancery  Division  a 
decree  for  the  administration  of  the  deceased 
debtor's  estate,  he  was  held  to  have  no  priority  ; 
and  the  action  in  the  Exchequer  Division  was 
transferred  to  the  Chancery  Division,  and  pro- 
ceedings therein  stayed  upon  motion  made  for 
that  purpose.    Stuhhs,  In  re,  Hanson  v.  Stuhhs, 

8  Ch.  D.  164  ;   47  L.  J.,  Ch.  671  ;   26  W.  R. 
736. 

Evidenoe.] — peclaration  on  a  judgment  re- 
covered in  a  court  baron  of  a  manor,  for  debt 
and  damages,  to  be  levied  of  the  goods  and 
chattels  of  G.,  deceased,  in  the  hands  of  the  de- 
fendant as  administrator.  Averment,  that  a  writ 
of  levari  facias  issued,  to  which  there  was  a  return 
of  nulla  bona.  Suggestion  of  devastavit.  Plea, 
first,  that  the  plaintiff  did  not  recover  against 
the  defendant;  secondly,  inducement  of  plene 
administravit,  and  traverse  of  the  devastavit. 
Verdict  for  the  plaintiff,  and  final  judgment 
entered  for  debt  and  costs  : — Held,  that  evi- 
dence of  the  goods  of  the  deceased  having  been 
duly  administered  was  inadmissible.  Dawson 
V.  Gregory,  7  Q.  B.  766;  14  L.  J.,  Q.  B.  286  j 

9  Jur.  688. 

5.  JXJDOMEKT. 

EffiDCt  of,  against  Ezecntor— Oenerally.]— The 
testator's  effects  cannot  be  taken  in  execution 
for  the  executor's  debt.  JPZeod  v.  Drumnumd, 
17  Ves.  168.     • 

On  a  personal  demand  against  an  executor, 
there  can  be  no  judgment  de  bonis  testatoris. 
Hawkes  v.  Saunders,  Cowp.  289. 

3  K  2 
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fagftftiffi  «f  SvvBiteTii.] — yHieie  jodg- 

ment  is  olKainerl  asatin^^t  an  ezecntor,  in  an 
action  on  the  bond  of  hifi  testator,  execution 
cannot  be  iiwned  in  the  first  instance  a^inst  the 
Kooda  of  the  ezecntor.  although  he  has  been 
guilty  of  a  devaatarit,  and  hag  no  goofU  of  the 
nr^tator  in  his  hands  ;  but  an  action  must  first 
be  brought  raggenting  a  dera^arit.  Ward  t. 
nomas,  2  D.  P.  C.  S7  ;  I  C.kU.  532. 

If  an  ezecntor  plea^ls  to  an  action,  and  does 
not  plcarl  plenc  arlministrarit*  the  judgment 
against  him  is  eridence  of  a  dcrafltaTit,  and  if, 
after  the  production  of  such  jarlgment  upon  a 
scire  fieri  inqniiy,  the  sheriff  returns  nulla  bona 
testatoris,  the  court  will  quash  the  return  and 
award  a  new  scire  fieri  inquiry.  Palmer  r. 
Waller,  1  M.  k  W.  689  ;  5  D.  P.  C.  172. 

In  an  action  upon  a  judgment  by  default  against 
an  executor,  suggesting  a  derastaTit,  the  plaintiff 
gave  in  evidence  the  record  in  the  original  action, 
and  a  testatum  fi.  fa.  with  the  shcriff*s  return 
that  he  had  caused  to  be  levied  the  costs  de 
bonis  propriis  of  the  defendant,  and  that  he  had 
no  goods  or  chattels  of  the  testator  in  his  hands 
to  be  administered  : — Held,  that  this  was  primft 
facie  evidence  of  a  devastavit.  Leonard  v. 
Simpaon,  2  Scott,  335  ;  2  Bing.  N.  C.  176 ;  1 
Hodges,  251. 

AppliMttioii  by  ZzMiitor  fbr  Stay  «f  Bzaeu- 
tloa.] — ^Where  a  creditor  of  a  testator  obtained 
judgment  against  an  executor  de  bonis  testatoris, 
and  a  decree  was  immediately  afterwards  made 
in  a  creditor's  suit : — Held,  that  the  executor 
was  not  entitled  to  an  injunction  to  stay  execu- 
tion on  the  judgment.  Vinrrnt  v.  Oodson,  3 
De  O.  &  8.  717. 

Of  AiMts  qnaado  aeeidmrint.] — ^The  judgment 
of  assets  quando  acciderint  embraces,  not  only 
the  assets  received  by  an  executor  after  that 
judgment  is  signed,  but  also  such  assets  as  came 
into,  or  ought  to  be,  in  his  hands  between  issu- 
ing the  writ,  or  the  plea,  and  the  judgment,  in 
the  due  course  of  administration.  Smith  v. 
7hteham,  2  Ex.  206 ;  5  D.  ic  L.  732  ;  17  L.  J., 
Ex.  198. 

Hy  taking  a  judgment  of  future  assets  quando 
nocidcrint,  a  plaintiff  admits  that  the  executor 
lifts  fully  administered  to  that  time.  Taylor  v. 
Jfolman,  Bull.  N.  P.  169. 

Where  judgment  has  been  given  for  the  defen- 
dant on  demurrer  to  a  plea,  the  court  will  not, 
in  a  subsequent  term,  set  aside  that  judgment, 
and  suffer  the  plaintiff  to  reply,  by  confessing 
the  matters  contained  in  the  plea,  and  taking 
judgment  of  assets  quando  acciderint.  Prince 
V.  NiehoUtm,  1  Marsh,  401  ;  6  Taunt.  45. 

A  defendant  in  an  action  having  died  intes- 
tate after  interlocutory  judgment,  snd  a  writ  of 
inquiry  of  damages  executed,  but,  before  it  was 
returned,  the  plaintiff  declared  in  scire  facias 
against  the  administrator,  who  pleaded  plenc 
administravit,  and  set  forth  in  his  pleas  divers 
specialties  due  and  owing  from  the  intestate, 
and  charging  the  estate.  The  plaintiff  haWng 
replied,  admitting  the  truth  of  the  pleas,  and 
praying  judgment  and  execution  of  the  goods  of 
the  intestate  quando  acciderint.  entered  up  final 
judgment  **  to  have  execution  against  the  defen- 
dant OS  administrator,  according  to  the  force, 
form,  and  effect  of  the  said  recovery,"  no  re- 
covery having  been  before  stated  in  any  part  of 
the  proceedings  on  the  record,  and  no  final  judg- 


ment baring  been  given  in  the  original  action, 
and  no  provision  being  nuvle  by  tbe  judgment 
for  the  payment  of  the  specialty  debts : — Held, 
that  the  judgment  was  erroneoos.  and  it  was 
reversed  with  costs.  PomUtt  r.  Wf^ktmatL,  I 
Bligfa.  X.  S.  138. 

In  an  acdon  upon  an  obligation  against  the 
executors  of  an  executrix,  they  pleaded  folly 
administered,  except  goods  to  the  value  of  10/. : 
the  plaintiff  replied,  and  prayed  judgment  as  to 
the  10/. ;  and  further  said,  that  on  the  day  of 
suing  forth  the  original  writ  the  executors  bad 
goods  of  the  testator  to  the  Talue  of  the  residne 
of  the  debt  over  and  above  the  10/.  This  was 
held  to  be  a  good  replication,  though  it  was  ob- 
jected that  the  plaintiff  ou^t  to  have  accepted 
the  10/.,  and  prayed  judgment  for  the  same,  and 
of  assets  in  futuio  quando  aocideiint,  or  ought 
to  have  replied  singly,  that  the  executors  had 
assets  in  their  hands  ultra  the  10/»»  and  to  have 
gone  to  issue  thereupon.  Loeiyer  v.  Coward j 
3  Wils.  52. 


6.  Liability  for  Costs. 
a.  Snintf,  In  BapreaentatiTB  Oharaoter. 

IMsez«tio&  of  Coort  as  to.] — The  court  has  no 
jurisdiction  to  relieve  an  executor  plaintiff  from 
costs  to  which  he  was  liable  before  3  &  4  WilL  4, 
c.  42.  s.  31.  A$htoii  V.  Poynter,  6  Tyr.  322 ;  1 
C.  M.  &  R.  738 ;  3  D.  P.  C.  465  ;  1  Gale,  57. 

Where  an  executor  seeks  to  be  relieved  from 
costs  under  the  discretionary  power  of  the  court, 
the  application  should  be  made  before  taxation  ; 
otherwise,  if  it  is  granted,  it  will  be  on  payment 
of  the  costs  of  the  application.    lb. 

Executors  declared  in  one  count  on  a  contract 
by  the  defendant  with  their  testator,  and  in 
another  on  a  contract  by  the  defendant  with 
them  to  pay  money  due  to  the  plaintiffs  as 
executors  on  an  account  stated  between  them, 
with  a  promise  to  pay  them  as  executors,  and  a 
verdict  was  found  for  the  defendant : — ^Held,. 
that  he  was  entitled  to  his  costs  of  the  last  count 
under  23  Hen.  8,  c.  15,  and  that  the  court  has 
no  power  to  interfere  under  3  &  4  Will.  4,  c.  42. 
s.  31,  in  &vour  of  the  executors.    Ih, 

The  court  will  not  relieve  an  executor  or  an 
administrator  from  costs,  unless  there  has  been 
some  misconduct  on  the  part  of  the  defendant, 
which  led  the  plaintiff  to  proceed  with  the 
action,  or  unless  some  other  very  peculiar  ground 
is  laid  for  the  interference  of  the  court.  It  is 
not  enough  that  the  action  was  brought  bon& 
fide  ;  that  the  plaintiff  had  apparent  reasonable 
grounds  for  suing,  and  that  he  was  taken  by 
surprise  by  the  defence.  Qodnon  v.  IVeeman^ 
2  C.,  M.  k  R.  585  ;  4  D.  P.  C.  543 ;  1  Gale, 
329. 

The  discretion  as  to  costs  in  actions  by  exe- 
cutors, given  by  the  court  or  a  judge,  is  not  to  be 
governed  by  the  fact  of  the  action  having  been 
properly  brought,  but  it  must  be  shewn  that  the 
plaintiff  was  induced  to  bring  it  by  something 
like  fraud  or  misrepresentation  on  the  part  of 
the  defendant.  The  mere  fact  that  the  defen- 
dant when  applied  to  refuses  to  state  the  ground 
of  his  resistance  of  the  claim,  will  not  sufilce. 
S(ntth4fate  v.  Crowley,  1  Scott,  374 ;  1  Bing. 
N.  C.  519';  1  Hodges,  1  ;  3  D.  P.  C.  386. 

The  3  &  4  WilL  4,  c.  42,  s.  33,  as  to  payment  of 
costs  by  executors  and  administrators,  in  ac- 
tions brought  by  them,  was  held  (Littledale,  J- 
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dissentiente)  to  apply  to  actions  tried  after  the 
passing  of  the  act,  whether  commenced  before 
or  not ;  although  the  cause  had  been  made  a 
rcmanet  before  the  passing  of  the  act.  Freemati 
V.  Mayeg,  3  N.  &  M.  883  ;  1  A.  &  E.  838. 

Siglit  to — Depends  on  Condnet  of  Defendant.] 

— ^In  order  to  induce  the  court  to  exempt  an 
executor,  who  has  foiled  in  an  action  brought 
by  him  in  that  character,  from  costs,  it  is  not 
sufficient  that  the  action  has  been  brought  bon& 
fide,  under  connscrs  advice,  and  that  it  has  be«n 
defeated  on  a  difficult  point  of  law,  unless  there 
is  improper  conduct  on  the  part  of  the  defendant. 
Unnecessary  prolixity  in  the  pleadings  is  not 
such  conduct ;  nor  is  the  omitting  to  give  the 
executor  information  which  might  have  pre- 
vented his  proceeding  with  the  action,  if  he  did 
not  apply  for  the  information.  Farley  v.  Briattt, 
3  A.  &  E.  839  ;  1  H.  &  W.  776. 

On  an  application  to  exempt  executora  from 
costs,  the  court  will  look  not  so  much  as  to  whether 
they  have  proceeded  bonft  fide  in  the  action,  and 
with  a  fair  and  reasonable  belief  as  to  the  justice 
of  their  claim,  as  to  whether  the  defendant  has 
been  guilty  of  any  misrepresentation  or  deception 
to  induce  them  to  bring  their  action.  Birkenhead 
V.  North,  2  B.  C.  Rep.  9 ;  4  D.  &  L.  732  ;  16 
L.  J.,  Q.  B.  284  ;  llJur.  436. 

Mere  silence  by  a  defendant,  as  to  the  nature 
of  his  defence,  is  not  sufficient  ground  for  such 
an  application,  although  it  may  have  induced 
the  executor  to  proceed  with  the  action.    lb. 

In  order  to  exempt  an  administrator  who  has 
failed  in  an  action,  from  payment  of  costs,  it  is  not 
enough  that  the  defendant,  being  in  possession  of 
evidence  which  he  knows  will  defeat  the  plain- 
tiff's case  at  the  trial,  or  may  prevent  him  from 
bringing  the  action,  does  not  volunteer  a  dis- 
closure of  it.  But  if  the  administrator  applies 
to  the  defendant  for  information,  the  rosult  of 
which  may  decide  the  case,  the  defendant  is 
guilty  of  misconduct  if  by  suppression  or  con- 
cealment or  miscolouring  he  leads  him  astray, 
and  induces  him  to  continue  his  action.  In  this 
latter  case,  if  he  fails  in  the  action,  the  ad- 
ministrator will  be  exempt  from  payment  of 
costs,  lledmayne  v.  Moore,  25  L.  J.,  Q.  B.  311  ; 
2  Jut.,  N.  S.  691. 

Seoiiion  of  Judge  or  Court  Final.] — An  order 
to  exempt  an  executor  from  costs  after  a  verdict 
for  the  defendant,  is  a  matter  within  the  dis- 
cretion either  of  a  single  judge  or  of  the  whole 
court ;  and  if  a  single  judge  has  made  an  order, 
such  order  cannot  be  reviewed, — the  decision, 
cither  of  the  whole  court  or  of  a  single  judge, 
being  final.  Maddoeht  v.  Phillips^  5  N.  &  M. 
370 ;  1  H.  &  W.  251. 

Illegality  of  Contraot  of  Teitator.] — In  an 

action  by  an  administratrix,  on  a  bond  given  to 
her  intestate,  a  verdict  having  been  found  for 
the  defendant,  on  the  ground  of  an  illegality  in 
the  contract  upon  which  the  bond  had  been 
given,  and  which  illegality  was  fully  disclosed 
by  the  plea,  the  court  refused  to  exempt  the 
plaintiff  from  costs.  Prole  v.  Wiggins,  3  Scott. 
607  ;  2  Hodges,  204. 

Exeentora  Defeated  on  Collateral  Groiind.]— 
The  defendant  effected  a  policy  of  insurance  on 


of  G.  sought  to  recover  thjs  sum  in  an  action  for 
money  had  and  received  by  the  defendant  to  their 
use  as  executors,  and  were  nonsuited  on  a  ground 
collateral  to  the  merits  of  the  cause  :— The  court 
ordered  the  judgment  of  nonsuit  to  be  entered 
up  with  costs  against  the  executors.  Lygons  v. 
Barrow,  4  M.  Jc  JScott,  463  ;  10  Bing.  563  ;  2  D. 
P.  C.  807. 

Claim — Aceonnt  Stated  with  Exeentora.]  — 
Upon  a  declaration  containing  an  account  stated 
with  the  plaintiffs  as  executors,  though  it  also 
contains  counts  on  promises  to  the  testator,  the 
defendant  is,  in  case  of  a  nonsuit,  entitled  to 
costs  as  of  course.  Spence  v.  Albert,  4  N.  &  M. 
385  ;  2  A.  &:  E.  785  ;  1  H.  &  W.  7. 

Ezeontors  Onilty  of  Lachof.]  —  Where  an 
executor  has  commenced  an  action,  without 
using  due  diligence  to  ascertain  that  he  can 
proceed  with  a  reasonable  prospect  of  success, 
or  is  guilty  of  any  laches,  so  as  to  cause  un- 
necessary expense  or  vexation  to  the  defendant, 
the  court  will  not  exempt  him  from  costs. 
Wilkinson  v.  Edwardn,  1  Scott,  173 ;  1  Bing. 
N.  C.  301 ;  3  D.  P.  C.  137. 

An  administrator  aiTcsted  the  defendant  on  a 
bond  given  to  the  intestate  more  than  twenty 
3'cars  before  his  death,  and  no  interest  had  been 
paid  upon  it.  The  defendant  pleaded  his  dis- 
charge under  the  Insolvent  Act,  and  the  verdict 
!  was  found  in  his  favour.  It  appeared  that  the 
plaintiff  had  knowledge  that  the  defendant  had 
applied  for  his  dischaige  before  the  action  was 
brought : — Held,  that  the  administrator  was  not 
entitled  to  be  relieved  from  the  payment  of 
costs  to  the  defendant.  Bngler  v.  Twysden, 
2  Bing.  N.  C.  263  ;  2  Scott,  427  ;  4  D.  P.  C.  330  ; 
1  Hodges,  303. 

Continuing  Action — Cofti.] — A  widow,  who 
had  remained  for  two  years  in  possession  of  pre- 
mises held  by  her  late  husband  as  tenant  from 
year  to  year,  afterwards  obtained  administration 
to  him  ;  and,  having  continued  by  suggestion  an 
action  brought  by  him  in  his  lifetime  for  trespass 
to  the  premises,  was  nonsuited,  and  judgment 
was  entered  against  her  de  bonis  propriis : — 
Held,  that  the  interest  in  the  premises  was  not 
liable  to  be  seized  in  execution  and  sold  for  the 
costs  of  the  nonsuit.  Williams  v.  Uepenstal,  7 
Ir.  B.,  C.  L.  514  ;  22  W.  R.  412. 

A  plaintiff  died  after  having  obtained  a  decree 
with  costs,  and  having  appointed  one  of  the 
defendants,  who  had  a  concurrent  intei'est  with 
her,  her  executor.  Two  others  of  the  defendants 
served  notice  of  appeal.  The  executor  after  this 
obtained  the  common  oi-der  of  revivor.  The 
appeal  afterwards  came  on  to  be  heard,  and  the 
biU  ^'as  dismissed  with  costs  as  against  the  ap- 
pellants : — Held,  that  the  executor  had  adopted 
the  suit  for  all  purposes,  and  that  the  coats  were 
payable  by  him  personally,  and  not  merely  out 
of  the  estate  of  tne  original  plaintiff.  Boynton 
V.  Boynton,  9  Ch.  D.  250— C.  A.  Affirmed,  4 
App.  Cas.  733  ;  41  L.  T.  450 ;  27  W.  R.  825. 


b.  When  Defendant*. 

Plea  of  Plane  adminiatraTit— Sneoeeding  on.] 

— An  administrator  who  pleads  the  general  issue 


the  life  and  for  the  benefit  of  G..  and,  on  his  ,  and  plene  administravit,  and  succeeds  on  the 
<learh,  received  the  sum  insured.    The  executors  I  latter  plea,  is  entitled  to  the  general  costs  of  the 
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cause.     Iggulden  v.  Terson,  2  D.  P.  C.  277 ;  4 
Tyr.  309. 

Where  executors  pleaded  non  assumpeemnt. 
and  the  Statute  of  Limitations,  and  plene  ad- 
ministiaTemnt,  and  the  two  first  issues  were 
found  for  the  phuntifE;  and  the  last  for  the  de- 
fendants, the  defendants  having  established  an 
absolute  bar.  were  entitled  to  the  postea  and  the 
general  costs.    Ragg  v.  WelU,  8  Taunt.  129. 

Where  an  executrix  pleaded  non  assumpsit,  ne 
unques  executrix,  and  plene  administravit,  and 
the  issues  on  the  first  two  pleas  were  found  for 
the  plaintiff,  and  on  the  last  for  the  defendant : 
— Held,  that  the  last  plea  being  a  complete 
answer  to  the  action,  the  defendant  was  entitled 
to  the  general  costs  of  the  triaL  Edward*  v. 
Bethel,  1  B.  &  A.  254. 

An  executor  having  pleaded  non  assumpsit,  as 
well  as  plene  administravit,  and  plene  adminis- 
travit praetcr,  &c.,  and  thereby  forced  the  plain- 
tiff to  go  to  trial,  the  plaintiff  obtaining  a  verdict 
on  the  non  assumpsit,  and  being  entitled  to  judg- 
ment of  assets  quando  acciderint,  is  entitled  to 
the  general  costs  of  the  trial,  though  the  issue  of 
plene  administravit  was  found  for  the  defendant. 
Ilindsley  v.  Ru9$ell,  12  East,  232. 

Upon  the  pleas  of  non  assumjisit  and  plene 
administravit,  the  plaintiff  joined  issue,  and 
omitted  to  praj  judgment  of  assets  quando  :  the 
first  issue  being  found  for  the  plaintiff  and  the 
second  for  the  defendant,  the  defendant  is  en- 
titled to  the  postea  and  general  costs.  Uogg  v. 
Graham,  4  Taunt.  135, 

On  a  plea  of  plene  administravit  prseter,  the 
plaintiff  is  entitled  to  judgment  of  assets  in 
luturo  for  debt  and  costs.  Cojt  v.  Peacock,  2 
Scott,  125  ;  4  D.  P.  C.  134 ;  1  Hodges,  272. 

Falfe  Pleas.] — A  bankrupt  executor,  pleaduig 
a  false  plea,  after  commission,  is  liable  to  costs. 
Ifmcard  v.  Jemmett,  3  Burr.  1368 ;  1  W.  Bl.  400. 

Judgment  of  Aaaets.]— Upon  a  judgment  of 
assets  qnando  acciderint,  on  a  pica  by  an  exe- 
cutor of  a  judgment  outstanding,  and  plene  ad- 
ministravit, the  plaintiff  is  entitled  to  costs  dc 
bonis  testatoris.    Anon,,  1  Chit.  629,  n. 

A  plaintiff  who  takes  judgment  of  assets 
quando  upon  plene  administravit,  and  obtains  a 
verdict  on  non  assumpsit  of  the  testator,  is  en- 
titled to  judgment  for  the  costs  de  bonis  tes- 
tatoris, ct  si  non,  de  bonis  propriis.  Mar$hall 
V.  Wilder,  4  M.  &  B.  607  ;  9  B.  &  C.  665. 


Liability  of  Doeeaaod  Szeentor.J^ThTee  exe- 
cutors allowed  an  investment  of  500/.  to  remain 
(under  a  power  in  the  will)  upon  an  insufficient 
security.  One  died.  The  legatee  claimed  the 
legacy.  The  surviving  executors  opposed  her 
claim  on  an  administration  summons.  They 
gave  no  notice  to  the  executor  of  the  deceased 
executor  of  the  proceedings: — Held,  that  the 
estate  of  the  deceased  executor  was  not  liable  to 
pay  the  costs  of  such  proceedings.  Pavll  v. 
Mortimer,  29  L.  T.  418. 

Bifoontiiinanco  by  Plaintiffl]— Where  an  ad- 
ministratrix has  been  made  a  defendant  in  an 
action  commenced  against  the  intestate,  by  a 
suggestion  under  15  &  16  Vict.  c.  76,  s.  138,  and 
has  pleaded  to  the  suggestion,  the  court  will  not 
allow  the  plaintiff  to  discontinue  without  pay- 
ment of  all  the  costs  of  the  cause.    Bcftgc  v. 


Stcaine  or  Page,  15  C.  B.  784  :  2  C.  L.  R.  13«2  ; 
23  L.  J.,  C.  P.  182. 

c.  Othmr  Cfaooo. 

Whon  Suing.] — Where  a  defendant  pleaded 
the  general  plea  of  bankruptcy,  to  an  action 
brought  by  an  executor  or  an  administrator,  and 
obtained  a  verdict,  the  plaintiff  was  not  liable  to 
costs  under  5  Geo.  2,  c.  30,  s.  7.  Martin  y.  Aor- 
folk,  1  H.  Bl.  528. 

Where  an  executor  was  nonsuited  upon  evi- 
dence being  given  at  the  trial  that  the  supposed 
testator  was  still  alive,  the  court  refused  to  allow 
costs  to  the  defendant,  it  appearing  from  affi> 
davits  on  both  sides  to  be  still  at  least  doabtfol 
whether  the  supposed  testator  was  living  or  not. 
Zaehariah  v.  Page,  1  B.  &  A.  386. 

A  plaintiff  suing  as  executor,  having  been  ap- 

Eointed  under  a  former  will,  which  the  testator 
ad  afterwards  revoked,  and  having  surrep- 
titiously obtained  a  probate  of  the  first  will, 
which  was  soon  after  annulled  by  the  eccle- 
siastical court,  who  also  revoked  the  probate, 
but  not  tiU  after  the  action  had  been  coznmenoed 
against  the  defendant,  who  was  tiie  executor  of 
the  last  will,  was  held  liable  to  the  costs  of  the 
cause.    Shato  v.  Manttfield,  7  Price,  709, 

An  executor  suing  in  his  representative  cha- 
racter upon  a  contract  made  with  his  testator, 
was  liable  to  costs  upon  a  judgment  as  in  ca;se  of 
a  nonsuit,  where  such  costs  had  been  occasioned 
by  his  wilful  default.  Wodley  v.  tSlcper,  3  M. 
&  Scott,  248  ;  9  Bmg.  754  ;  2  D.  P,  C.  208. 

Whon  Sued.] — An  executor  having  pleaded 
non  assumpsit,  and  a  specialty  debt  sufficienr  to 
cover  the  assets,  may  be  pcimitted  to  withdraw 
the  first  plea,  on  payment  of  the  costs  occasioned 
onFy  by  that  plea.  Deame  v,  Grimp,  2  W.  BL 
1275. 

Executors  were  liable  to  costs  in  error,  in 
cases  where  they  would  be  liable  in  the  original 
action.     Williamg  v.  liiley,  1  H.  BL  566. 

Coitf  of  A^onnunsnt — Death  of  Oeliandant — 
Liability  of  Executrix.  ]— The  trial  of  a  cause  at 
an  assize  was  postponed  by  an  order  of  nisi 
prius,  on  payment  by  the  defendant  of  the  costs 
of  the  day,  to  be  taxed.  The  defendant  died 
before  any  verdict  in  the  cause  and  before  the 
order  of  nisi  prius  was  made  a  rule  of  court. 
The  suit  having  abated  (17  Car.  2,  c.  8,  s.  1), 
the  court  discharged  a  rule  calling  on  the  de- 
fendant's executrix  to  shew  cause  why  the 
costs  should  not  be  taxed ;  the  remedy  for  re- 
covering the  costs  under  1  &  2  Vict.  c.  110,  s.  18, 
not  being  clear  as  against  an  executrix,  Itill  v. 
Brou^.  16  M.  k  W.  796. 
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I.    GENERALLY, 

DiitiBOtion  between  Extent  in  Aid  and  Ex- 
tent in  Chief  in  Seeond  Degree.] — The  distinction 
between  an  extent  in  aid  and  an  extent  in  chief 
in  the  second  degree,  is  this :  the  first  is  where 
the  extent  is  issued  at  the  Instance  of  a  crown 
debtor,  against  his  debtor,  to  aid  his  payment 
of  the  crown  debt ;  the  latter  is  a  hostile  pro- 
ceeding by  the  crown  against  the  debtor  of  a 
crown  debtor,  against  whom  also  an  extent  in 
chief  has  issued.    Rex  v.  Shaekle,  11  Price,  772. 

Doea  not  Defeat  Siglit  of  Crown  Debtor  to  Sue 
hif  Debtor.] — An  extent  at  the  suit  of  the  crown 
against  the  debtor  of  its  debtor  has  not,  before 
inquisition  taken,  the  effect  of  divesting  the 
crown  debtor's  right  to  sue  his  debtor  or  to 
receive  the  debt.  Lakeman  v.  M^Adatn,  8  Price, 
576. 

What  will  Create  a  Debt  to  the  Crown.] — A 
recognizance  by  a  guardian  in  the  matter  of  a 
minor  is  not  a  debt  due  to  the  crown  upon  which 
an  extent  can  issue,  as  the  debt,  not  being  of  a 
public  nature,  is  not  altered  by  the  form  of  the 
•security.     Igher,  Ex  parte,  1  Rose,  366. 

An  agent  of  a  fire  insurance  company,  who 
has  received  premiums  and  duties  for  the  com- 
pany to  whom  he  has  given  security,  is  liable  to 
a  writ  of  immediate  extent  for  the  duties, 
although  the  company  is  also  liable  to  the 
crown.  Bex  v.  Wranghum,  1  C.  &  J.  408  ;  1 
Tyr.  383. 

A  person  employed  in  the  service  of  the  crown 
as  deputy  commissary-general  to  the  forces 
abroad,  and  assistant  commissary  in  the  islands 
of  Guernsey  and  Aldemey,  and  employed  in  the 
negotiation  of  Bank  of  England  notes  received 
from  the  paymaster-general  of  the  forces,  and  of 
bills  of  exchange  received  from  the  Treasury  on 
account  of  the  public  service,  having  also  re- 
ceived specie  on  the  same  account,  is  accountable 
to  the  crowD,  and  is,  as  such  accountant,  within 
13  Eliz.  c.  4,  s.  1,  and  his  lands,  of  which  he  was 
seised  at  any  time  during  the  period  of  his 
accountability,  are  bound  by  his  engagement 
with  the  public,  and  subjected  to  prerogative 
[iixxsess  for  security  and  payment  of  the  balance 
ultimately  declared  against  him.  Rex  v.  Raw- 
Un^i,  12  Price,  834. 

A  bond  to  the  crown,  under  33  Hen.  8,  c.  39, 
binds  all  lands  of  the  obligor  over  which  he 
had  a  disposing  power  at  the  time  he  entered 
into  the  bond,  and  the  giving  of  such  bond  is  a 
voluntary  act  on  the  part  of  the  obligor,  and  he 
cannot,  by  afterwards  exercising  the  power, 
defeat  the  right  of  the  crown.  Ellit  v.  Reg,  Qn 
error),  6  Ex.  721— Ex.  Ch.  Affirming  S.  C,  Reg. 
V.  Elli*,  4  Ex.  652  ;  19  L.  J.,  Ex.  77. 


Sale  of  Goods  nnder— Effeet  of  Agent  of  Crown 
Bidding  at.] — A  sale  under  an  extent  is  not 
vitiated  as  against  a  purchaser,  by  the  agent  of 
the  crown  making  a  bonA  tide  bid  for  himself. 
Rex  V.  Marsh,  1  C.  &  J.  407. 

SatiiflMtion  of— Bight  to  Snrplne.]— In  1802, 
in  pursuance  of  an  order  of  the  court  under  25 
Greo.  3,  c.  35,  the  extended  lands  of  a  crown 
debtor  were  sold  for  more  than  the  amount  of 
the  crown  debt,  and  the  debtor  being  a  lunatic, 
the  amount  of  the  purchase-money  was,  by  order 
of  the  court,  paid  into  the  hands  of  the  deputy 
remembrancer,  and  was  by  him  invested  in  the 
public  funds  in  the  name  of  the  accountant- 
general.  In  1841,  by  5  Vict.  c.  5,  the  fund  and 
accumulations  were  vested  in  the  Queen's  re- 
membrancer to  attend  the  orders  of  the  court. 
On  the  petition  of  the  heir  of  the  debtor : — Held, 
that  he_was  entitled  to  the  surplus  of  the  moneys, 
after  payment  of  the  cro^vn  debt,  interest,  and 
costs.  Delamotte,  In  re,  27  Ij.  J.,  Ex.  110; 
S,  C,  nom.  Oeorge  II L  v.  Delamotte,  2  H.  & 
N.  689. 

Coftf  of.] — In  cases  of  extents,  costs  are  not 
recoverable  where  goods  and  lands  are  seized, 
and  the  goods  alone  are  more  than  sufficient  to 
pay  the  debt  levied,  not  even  in  the  case  of  an 
immediate  extent.    Rex  v.  Hopper,  3  Price,  40. 

The  25  Geo.  3,  c.  35,  did  not  give  the  crown  a 
right  to  costs,  in  cases  where  it  was  not  necessary 
to  resort  to  a  sale  of  the  lands.    Ih, 


II.    EXTENTS  IN  CHIEF. 
1.  What  mat  be  Taken  ukdeb. 

Landa.] — The  lands  of  every  person  who  haa 
received  money  belonging  to  the  crown,  or  for 
which  he  is  accountant  to  the  crown,  arc  liable 
to  an  extent  under  13  Eliz.  c.  4.  Wilde  v. 
FoHe,  4  Taunt.  334. 

And  at  common  law  also.    lb, 

A  simple  contract  debt  to  the; crown  will  not 
bind  the  land  of  the  debtor  in  the  hands  of  a 
bonft  fide  purchaser.    Rex  v.  Smitit,  Wightw.  34. 

Equitable  Kortgage.] — An  equitable  mort- 
gage by  deposit  of  title-4eeds  by  an  accountant 
of  the  crown,  in  the  hands  of  one  who  has  an 
opportunity  of  knowing  that  the  depositor  is,  or 
may  become,  a  debtor  of  the  croi^'n,  is  not  avail- 
able against  an  extent.  Bronghtim  v.  Davis, 
1  Price,  216. 

An  equitable  mortgage,  by  a  deposit  of  title- 
deeds,  was  established  against  the  claim  of  the 
crown  under  an  extent.  Casberd  v.  Att.-Gen., 
1  Daniel,  238. 

Equity  of  Bedemption.] — ^An  equity  of  re- 
demption may  be  taken  under  an  extent.  Rex 
V.  De  la  Motte,  Forrest,  165. 

Kortgage  Term.] — Where  A.  having,  by  mar- 
riage articles,  dated  in  1796,  covenanted  to  settle 
lands,  to  be  purchased  with  a  certain  sum  of 
money,  to  uses  (in  strict  settlement),  and  in  1808 
entered  into  bonds  to  the  crown,  and  in  1812 
purchased  lands  in  fee,  and  had  a  mortgage  term 
assigned  to  a  trustee  to  attend  the  inheritance, 
and  the  estate  then  settled  to  the  uses  declared 
by  the  articles,  under  which  he  himself  only 
took  a.  life  interest :— Held,  that  the  term  did 
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not  protect  the  inheritance  of  the  fee  against  the 
cTOwu^B  debt,  the  settlement  being  voluntary. 
Jhx  V.  St.  Johti,  2  Price,  317. 

Term  to  attend  Inheritanoe.]— A  tei-m  of 
yeare,  originally  created  out  of  an  estate  pur- 
chased by  a  person  who  afterwards  became  in- 
debted to  the  crown,  to  secure  a  sum  of  money 
due  by  one  of  the  vendors,  and  vested  in  a 
trustee  for  that  purpose,  and  after  several  mesne 
conveyances  assigned  to  a  trustee  for  another 
purchaser  of  the  estate  for  a  valuable  considera- 
tion without  notice,  to  attend  and  protect  the 
inheritance,  such  latter  purchaser  claiming 
directly  under  the  first  incumbrancer  by  a  title 
pammount  to  the  crown  debtor,  is  not  liable  to 
an  extent  for  a  crown  debt.  Bex  v.  Lambe, 
M*Clel.  402  ;  13  Price,  649. 

Koney  Paid  by  Agent  of  Crown  to  Slieriit] — 
A  sheriff  cannot  retain  against  the. crown  a  sum 
of  money  deposited  by  an  agent  of  the  crown,  to 
cover  the  expenses  of  a  sale  by  auction  of  pro- 
perty seized  under  an  extent,  and  sold  under  a 
venditioni  exponas.    Rex  v.  Jvnts,  1  C.  &  J.  140. 

Ooodf  Chargeable  with  Dntiei.]— A  tax-col- 
lector was  accustomed  to  pay  moneys  received 
on  account  of  taxes  to  R.,  who  paid  the  sum 
into  his  banker's,  to  his  private  account,  with 
knowledge  of  the  banker  that  the  same  were 
blended  with  the  moneys  of  R.  The  banker 
having  become  insolvent : — Held,  that  an  extent 
in  chief  might  issue  against  him  for  the  recovery 
of  the  crown  moneys,  the  amount  being  a  ques- 
tion for  a  jury.    Jfeff.  v.  Ward,  2  Ex.  301. 

Goods  which  have  become  chargeable  to  the 
crown  for  duties  cannot  be  discharged,  except  by 
an  actual  bonti  fide  sale.  Att,'  Geii,  v.  Trueman, 
11  M.  &  W.  694  ;  13  L.  J.,  Ex.  70. 

W.,  having  made  advances  upon  malt  sent  to 
him  by  A.  for  sale,  claimed  against  the  crown,  to 
whom  A.  was  indebted  for  duties,  a  lien  for  the 
amount  he  had  advanced.  The  malt  having  been 
seized  under  an  extent,  the  solicitor  of  excise 
wrote  to  the  collector  in  substance  as  follows : — 
''*'  Sir, — The  board  has  under  their  consideration 
the  petition  from  W.,  and  have  ordered  that  the 
claim  of  W.,  as  found  by  the  jury  on  the  sheriff^s 
inquisition,  should  be  allowed ;  you  will,  there- 
fore, communicate  this  minute  to  W.  and  the 
under-sheriff.  The  amount  of  W.*s  lien  is  2,4882. 
16«.  M.J  but  you  will  satisfy  yourself  as  to  the 
correctness  of  this  amount  by  examination.  If 
the  whole  of  the  parties  interested  consent  to  an 
immediate  sale,  and  the  under-sheriff  is  satisfied 
>vith  such  consent,  the  under-sheriff  may  at  once 
sell.  You  had  better  attend  and  watch  the  sale, 
and  as  soon  as  the  sales  have  been  effected,  you 
will  acquaint  me  with  the  amount  realized,  and 
how  such  amount  has  been  disposed  of,  or  is  pix>- 
posed  to  be.  You  will  consult  with  the  under- 
sheriff  and  all  other  parties  as  to  the  best  mode 
of  sale,  whether  it  is  likely  as  much  will  be  ob- 
tained by  a  forced  sale  by  public  auction,  as  by 
allowing  W.  to  dispose  of  it  in  the  market,  in 
the  ordinary  course,  when  a  favourable  oppor- 
tunity may  present,"  This  letter  was  shewn  to 
W.,  who  sold  the  malt,  with  the  consent  of  all 
parties,  but  whether  for  ready  money  or  on  bills 
did  not  appear.  The  court  having  aften\'ards 
decided,  that  the  lien  of  the  crown  overi'ode  that 
of  the  factor,  the  solicitor  to  the  excise  wrote 
to  the  collector : — "  No  further  steps  must  be 


j  taken  respecting  the  sale  of  the  malt,  or  the 
;  appropriation  of  the  proceeds."  That  letter  was 
shewn  to  W.,  who,  on  the  following  day,  paid  a 
sum  to  the  under-sheriff,  as  the  balance  due  to  the 
crown,  after  deducting  the  amount  of  his  own 
lien  : — Held,  that  the  crown  was  entitled  to  re- 
cover the  entire  proceeds  of  the  sale,  upon  an  in- 
formation for  money  had  and  received,  the  facts 
not  amounting  to  an  authority  from  the  crown 
for  W.  to  appropriate  them,  or  to  payment  by  the 
crown  of  his  claim  ;  and,  therefore,  the  question 
mooted,  whether  the  crown  can  recover  money 
paid  imder  a  full  knowledge  of  the  circum- 
stances, but  in  ignorance  of  the  law,  not  arising. 
Att.'Geii.  V.  Warmsley^  12  M.  &  W.  179 ;  13  L. 
J.,  Ex.  66. 

An  extent  in  chief  may  issue  against  a  banker 
for  the  recovery  of  interest  allowed  by  him  on  the 
half-yearly  balance  of  a  tax-collector's  account,  in 
which  his  own  and  the  crown  moneys  are  blended 
together ;  also  to  recover  the  amount  of  a  banker  s 
promissory  note,  in  the  hands  of  a  tax-collector, 
and  received  by  him  in  payment  of  taxes.  Beg. 
V.  Adams,  2  Ex.  299. 

A  sum  of  money  in  the  hands  of  the  account- 
ant-general in  bankruptcy,  to  the  credit  of  a  party 
against  whom  an  extent  had  been  issued,  was 
seized  by  the  sheriff  into  the  hands  of  the  crown, 
although,  in  consequence  of  its  being  in  the  ac- 
countant-general's hands,  he  could  not  obtain 
actual  possession  of  it ;  the  court  granted  a  rule 
calling  on  the  sheriff  to  pay  over  the  money  to 
the  use  of  the.  crowm,  but  refused  to  make  the  ac- 
countant-general a  party  to  the  rule.  Bi-g.  v. 
Autitin,  1  D.,  N.  S.  666  ;  10  M.  &  W.  691 ;  12  L. 
J.,  Ex.  86  ;  6  Jur.  222. 

Scmble,  that  the  lien  of  the  crown  for  duties 
in  arrcar  is  divisible,  and  confined  to  the  several 
specific  matters  in  respect  of  which  the  various 
several  sums  of  the  duties  have  accrued ;  and 
that  the  whole  is  not  liable  generally  to  the 
satisfaction  of  the  duties  arising  on  each  several 
part.     Rex  v.  Dale,  13  Price,  739. 

The  3  Geo.  4,  c.  95,  s.  10,  gave  a  lien  for 
arrears  of  stage-coach  duties  upon  the  coaches 
and  horses,  and  harness  employed  therein,  in 
respect  of  which  such  arrears  had  accrued: — 
Held,  fii'st,  that  the  lien  attached  though  the 
property  had  passed  to  the  assignees  under  a 
commission  of  bankruptcy  ;  and,  secondly,  that 
the  duties  on  each  coach  attached  as  a  lien  upon 
that  coach,  &c.  only,  and  not  upon  the  general 
stock  of  coaches,  horses,  &c.  Day,  In  rr, 
M'Clel.  384. 

Partnerghip  Property.] — Under  an  extent 
against  one  partner,  the  crown  can  only  take 
the  separate  interest  of  the  partner,  liable  to  the 
partnership  debts.  Brx  v.  Sanderson,  Wightw. 
50. 

If  two  writs  of  extent  are  issued,  the  one  for  a 
joint  debt,  and  the  other  for  a  separate  debt, 
in  the  same  sum,  and  the  inquisitions  find  a 
joint  debt  and  a  separate  debt  in  different  sums, 
the  court  will  not  set  them  both  aside  on  the 
ground  of  irregularity,  but  will  support  that 
which  is  correct.    Bex  v.  Mallett,  1  Price,  395. 

Where  a  joint  debt  has  been  found,  the  death  of 
one  of  the  debtors  does  not  vitiate  the  proceed- 
ings as  against  the  survivor.    Jb. 

A.  and  B.  carried  on  business  in  partnership  ; 
they  were  also  members  of  a  firm  which  traded  as 
C.  &  Co. ;  A.  and  B.,  for  the  purpose  of  paying 
off  certain  of  tlicir  debts,  assigned  in  trust  to  the 
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other  members  of  the  firm  of  C.  &  Co.  portions  of 
their  shares  in  that  firm.  The  assignment,  which 
was  bon4  fide,  was  regularly  intimated,  and  it  was 
duly  entered  in  the  books  of  the  firm.  An  extent 
At  the  suit  of  the  crown  afterwards  issued  against 
A,  and  B. : — Held,  that  the  portions  of  shares 
thus  assigned  could  not  be  sciz^  under  the  extent. 
Sjte4irs  V.  Lord  Advocate,  6  C.  &  F.  180  ;  1  Rob. 
585. 

• 

2.  Peiobity  of. 

OY«r  Sztentf  in  Aid.J — An  immediate  extent, 
and  an  extent  in  chief  m  the  second  or  any  de- 
gi'ce,  are  to  be  satisfied  before  an  extent  in  aid 
of  a  prior  teste,  where  the  same  goods  were 
seized  under  both  extents,  although  the  inquisi- 
tion on  the  latter  was  taken  before  that  on  the 
former,  and  on  the  same  day  as  the  inquisition 
on  the  immediate  extent,  and  the  venditioni  ex- 
ponas on  the  extent  in  aid  was  tested  before 
that  which  issued  on  the  extent  in  chief  in  the 
particular  degree.  Jlex  v.  Larking,  8  Price, 
683. 

It  is  not  necessary  that  the  crown,  in  proceed- 
ing to  recover  the  debts  of  its  debtor  by  extent 
within  the  first  degree,  should  first  apply  the 
immediate  debtor*8  proper  effects  in  discharge 
of  its  debts,  before  it  itisorts  to  the  debtor's  debts. 
Jb. 

Over  Aisigneef  in  Baakruptoy.] — Where  the 
adjudication  in  bankruptcy  and  appointment  of 
an  official  assignee  take  place  at  an  earlier 
period  of  the  same  day  on  which  a  writ  of  extent 
is  issued  against  the  bankrupt  for  a  crown  debt, 
the  fraction  of  a  day  is  not  to  be  taken  in  account, 
and  the  title  of  the  crown  must  prevail.  Heg. 
V.  Edwards,  9  Ex.  32.  Affirmed  in  error,  9  Ex. 
628  ;  2  C.  L.  R.  590  ;  23  L.  J.,  Ex.  42  ;  18  Jur. 
384— Ex.  Ch. 

The  lien  of  the  crown  for  duties  in  arrear  at- 
taches on  the  subject-matter  in  respect  of  which 
they  arise,  although  process  does  not  issue  till 
after  an  assignment  of  it  to  a  provisional  assignee 
under  a  commission  of  bankruptcy.  Jfcx  v. 
Dale,  13  Price,  739. 

Replication  to  a  plea  in  bar  to  an  extent  in 
aid,  that  the  defendant  was  trustee  under  a  prior 
deed  of  assignment  for  the  general  benefit  of  all 
the  insolvent's  creditors  ;  that  the  prosecutor  of 
the  extent  was  indebted  to  the  crown  at  the 
time  of  executing  the  deed  ;  that  the  insolvent 
then  carried  on  trade,  and  was  not  then  seised  of 
lands ;  that  the  insolvent  was  then  indebted  to 
the  prosecutor,  and  that  the  prosecutor  had  not 
executed  the  assignment,  is  bad.  Jiex  v.  Wat* 
jtoH,  3  Price,  6. 

Over  Landlord.]— Although  the  title  of  the 
crown  attaches  from  the  teste  of  the  writ,  it  is 
commensurate  only  with  the  interest  of  its 
debtor;  and,  therefore,  when  that  was  deter- 
mined by  the  act  of  seizure  under  a  claim  of 
forfeiture  in  a  lease,  the  title  of  the  crown  was 
defeated  by  the  same  event.  Jiej^  v.  IVptnng, 
M'Clel.  &  Y.  544. 

Over  Szeeutionf  of  tho  Subjoet]— The  provi- 
sion of  the  latter  part  of  33  Hen.  8,  c.  39,  s.  74, 
applies  only  to  cases  where  the  goods  of  the 
debtor  are  not  only  taken  in  execution,  but  sold, 
the  property  in  them  not  being  altered  till  then  ; 
and  until  the  proi>erty  be  altered  and  transferred 


absolutely  from  the  debtor,  by  sale  and  delivery, 
the  crown's  execution  is  to  be  preferred,  even 
where  the  crown  process  was  so  sued  out.  Rex 
V.  Slower,  6  Price,  114. 

Process  sued  out  by  the  crown  against  a  de- 
fendant to  recover  penalties,  upon  which  judg- 
ment for  the  crown  is  afterwards  obtained, 
entitles  the  king^s  execution  to  have  priority 
within  33  Hen.  8,  c.  39,  s.  74,  before  the  execu- 
tion of  a  subject  whose  execution  had  issued 
and  been  commenced  on  a  judgment  recovered 
against  the  same  defendant  prior  to  the  king's 
judgment,  but  subsequent  to  the  commencement 
of  the  king's  process ;  the  king's  writ  of  execu- 
tion having  been  delivered  to  the  sheiiff  before 
the  actual  sale  of  the  defendant's  goods  under 
the  plaintiff's  execution.  Butler  v.  Butler,  1 
East,  338  j  S,  P.,  Att,-Gen,  v.  Aldeney,  1  East, 
341. 


AltlioaglL  Eztont  if  Tes tod  aftor  Dolivery 


of  Subjeot'i  Writ  to  Shoriff.!— Goods  seized  under 
a  fi.  fa.,  at  the  suit  of  a  subject,  are  before  sale 
liable  to  be  taken  by  virtue  of  the  king's  extent, 
tested  after  the  delivery  of  the  fi.  fa.  to  the 
sheriflE.  Rex  v.  WelU,  16  East,  278,  n. ;  8,  P„ 
contik,  Rorke  v.  Dayrell,  4  T.  R.  402;  and 
Uppi^m  V.  Sumner,  2  W.  Bl.  1294. 

Recognized  and  adhered  to  by  the  Court  of 
Exchequer  as  clear  law  ;  and,  as  it  stood  uncon- 
tradicted by  later  authority,  although  at  vari- 
ance with  former  determinations,  they  would 
not  allow  it  to  be  questioned  on  an  interlocutory 
motion.  Rsx  v.  Hloxfer,  6  Price,  114.  And  see 
Rex  V.  Osbovrne,  6  Price,  94 ;  and  Stacy  v. 
JIulse,  2  Dougl.  411. 

Where  goods  were  taken  in  execution  by  the 
sheriff  on  a  fi.  t&,,  and  whilst  they  remained  in 
his  hands*  unsold,  an  extent  came  at  the  king*s 
suit,  tested  after  the  entry  of  the  sheriff  under 
the  fi«  fa. ;  and  the  sheriff  thereupon  seized  the 
said  goods  subject  to  the  former  seizure,  and 
afterwards  sold  them  under  a  venditioni  exponas 
issued  upon  such  extent,  and  paid  over  the  pro- 
ceeds of  such  sale  by  order  of  the  Court  of 
Exchequer  : — Held,  that,  at  all  events,  without 
determining  whether  the  king's  extent  was  under 
the  circumstances  entitled  to  priority,  the  plain- 
tiff could  not  maintain  money  had  and  received 
against  the  sheriff  for  the  proceeds  of  such  sale. 
llmrttton  v.  MilU,  16  East,  264. 

The  sheriff  seized  the  goods  of  a  debtor  under 
a  fi.  fa.,  and,  whilst  they  remained  in  his  hands 
unsold,  an  extent  in  cMef  in  the  second  degree 
tested  after  the  seizure  was  delivered  to  the 
sheriff : — Held,  that  the  goods  might  be  seized 
and  sold  under  the  extent,  without  regard  to  the 
fi.  fa. ;  and  that  it  makes  no  difference  whether 
the  extent  is  in  chief  or  in  aid-  Gilet  v.  Grorer, 
;  1  C.  &  F.  72 ;  2  M.  &  Scott,  197  ;  9  Ring.  128. 

The  doctrine  of  the  crown  process  having 
priority,  where  it  bears  teste  on  a  day  subsequent 
to  a  subject's  execution  on  a  fieri  facias  under 
which  the  sheriff  has  seized,  applies  to  cases  of 
extents  in  aid.    Rex  v.  Slojfer,  6  Price,  144. 

Or  at  tho  lamo  Timo.]— Where  writs  of 

extent  and  fieri  facias  were  issued  against  the 
goods  of  the  defendant,  tested  on  the  same  day, 
the  court  refused  to  grant  a  writ  of  venditioni 
exi)ouas  on  the  return  to  the  fieri  facias.  Rex 
V.  Devon  ^Sheriff),  1  Chit.  643. 

Extent  DellTored  aftor  Salo  by  Shoriff.] — 
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A  fieri  facias  issued  at  the  suit  of  the  plaintiff 
on  Friday,  the  14th  of  NoTember,  against  the 
goods  of  J.  S.  :  on  Saturday,  the  15th,  the  sheriff 
seized  and  sold  part  of  the  goods,  and  the  re- 
mainder by  12  o'clock  on  Monday,  the  17th : 
after  they  had  been  delivered  to  the  purchasers, 
and  removed,  but  while  the  money  arising  from 
the  proceeds  of  the  sale  remained  in  the  hands 
of  the  sheriff,  namely,  at  six  in  the  evening  of 
the  17th,  a  writ  of  extent  was  delivered  to  him : 
— Held,  that,  by  the  sale  the  execution  of  the 
plaintiff  was  executed,  and  that  he  might  recover 
the  moneys  levied  under  such  sale  from  the 
sheriff  in  an  action  for  money  had  and  received. 
Stmin  V.  Morland,  1  B.  &  B.  370 ;  Gow,  39  ;  3 
Moore.  740. 

Enlargament  of  Time  for  Betuming.J — The 

court,  upon  the  application  of  the  shenff,  en- 
larged the  time  for  his  making  a  return  to  a  fi.  fa., 
upon  a  suggestion  of  a  reasonable  doubt  whether 
the  goods  seized  under  the  writ  were  not  covered 
by  an  extent  afterwards  issued  at  the  suit  of  the 
crown  for  malt  duties  under  28  Geo.  3,  c.  37,  s. 
21,  for  the  purpose  of  inducing  the  plaintiff  to 
go  into  the  Court  of  Exchequer,  and  there  con- 
test the  question  of  right  with  the  crown  in  a 
more  eligible  manner  than  in  K.  B.  Wells  v. 
Pickman,  7  T.  R.  174. 

The  court  allowed  five  days'  time  to  the 
sheriff  to  make  his  return  to  a  fi.  fa.,  on  the  sug- 
gestion of  a  difficulty  occasioned  by  a  writ  of 
extent  having  been  af  ten\*ard8  issued  at  the  suit 
of  the  crown  :  but  the  rule  for  further  time  was 
granted  on  payment  of  costs.  Hex  v.  Devon 
(Sh^riff)^  sitpra. 

Writ  of  Srror  by  Execution  Creditor.]— Where, 
on  a  judgment  for  the  crown  in  an  action  for 

Eenalties,  an  extent  was  issued,  and  a  levy  made 
y  the  sheriff,  and  whilst  the  money  levied  was 
in  the  sheriff's  hands,  the  defendant  brought  a 
writ  of  error,  the  court,  on  application,  onlered 
the  money  to  be  paid  by  the  sheriff  to  the  officer 
of  the  crown,  not^vithstanding  it  was  objected 
that  if  the  judgment  was  reversed  the  party 
would  not  be  able  to  obtain  a  writ  of  restitution, 
but  would  be  driven  to  a  petition  of  right :  the 
court  holding  that  the  crown  could  not  be  placed 
in  a  worse  situation  than  a  subject  under  similar 
circumstances ;  and  the  court  could  not  take 
notice  that  greater  difficulties  existed  in  obtain- 
ing restitution  from  the  crown  than  from  the 
subject.    Bex  v.  Bvm9,  1  Y.  in  J.  579. 

Levy  under  an  Extent — ^Betum  of  Vulla  bona 
by  Sheriff  to  Writ  of  Fi.  fa.]— The  sheriff  entered 
and  took  possession  of  the  defendant's  goods 
under  a  fi.  fa.  Before  the  sale,  the  officers  of  the 
customs  entered,  to  levy  for  a  penalty  recovered 
against  the  defendant  for  an  offence  against  the 
revenue.  The  sheriff  permitted  the  goods  to  be 
taken  for  the  penalty,  and  returned  nulla  bona 
to  the  fi.  fa. : — ^Held,  that  he  was  justified  in  so 
doing,  as  there  is  no  distinction  between  a 
warrant  to  levy  a  penalty  given  to  the  crown  by 
statute  and  an  execution  under  an  extent. 
Orore  v.  Aldridge,  2  M.&  Scott,  5G8  ;  9  Bing.  428. 


3.   PROCEEDIXOS  IK. 

Inquisition — Finding    of.] — An    inquisition, 
finding  special  matter,  without  stating  any  con- 


clusion as  a  fact,  is  bad,  and  may  be  quashed  on 
motion.    Bex  v.  Shencood^  3  Price,  269. 

An  inquisition  finding  A.  indebted  to  B.  and 
the  other  partners  and  proprietors  of  a  certain 
society  or  company  called  the  Kent  Insurance 
Ck>mpany,  is  vifficiently  certain  without  naming 
the  individual  members  of  such  company, 
although  they  are  not  incorporated.  Bamsbottam 
V.  Bex  (in  error),  7,  Price  570. 
•  Upon  a  scire  facias  to  recover  money  found 
due  to  the  crown  for  duties  of  customs  by  an  in- 
quisition taken  under  a  commission  to  find  debts, 
it  appeared  on  the  record  that  the  commission, 
which  was  tested  the  21st  February,  and  return- 
able the  15th  April,  1843,  authorized  the  com- 
missioners to  inquire  whether  D.  is  now  indebted 
in  any  and  what  sums  of  money.  The  inquisition 
was  taken  and  returned  on  the  1st  March,  1843, 
and  the  jury  found  that  D.  was,  on  the  day  of 
taking  that  inquisition,  indebted  to  the  crown  in 
262Z.  10«.,  for  the  duty  of  customs  on  silk  im- 
ported by  him  between  the  6th  and  14th 
February,  1841,  and  that  the  sum  and  every  port 
thcieof  still  remained  due  and  unpaid  : — Held, 
that  this  finding  was  good  in  form,  and  was 
warranted  by  the  commission.  Bean  v.  Be^.  (in 
error),  15  M.  &  W.  475  ;  3  D.  &  L.  714  ;  16  JL  J., 
Ex.  236. 

The  scire  facias  was  tested  the  30th  March, 
1843  : — Held,  that  its  having  .issued  before  the 
return-day  of  the  commission  was  a  mere  irre- 
gularity, and  not  a  ground  of  error.    lb. 

In  an  immediate  extent,  on  an  inquisition  to 
find  debts,  the  juiy  may  find  the  fact  of  a  debt 
being  due  to  the  crown,  on  the  sole  evidence  of 
an  affidavit  that  the  debt  is  due.  Beg,  v,  Byle, 
9  M.  &  W.  227  ;  1  D.,  N.  S.  431  ;  6  Jur.  238. 

On  the  execution  of  a  commission  issued  pre- 
viously to  an  extent  in  chief,  it  is  competent  to 
the  jury  to  find  the  debts  due  to  the  crown  on 
any  evidence  that  will  satisfy  them  of  the  fact ; 
and  the  common-law  rules  of  evidence  are  not 
obligatory  on  them  or  on  the  commissioner.    lb. 

For  a  form  of  a  commission,  see  6  Jur.  238,  n. 

Vature  ot]— The  inquisition  is  not  wholly 


an  ex  parte  proceeding,  and  a  claimant  of  pro- 
perty in  the  goods  inquired  of  may  assert  his 
claim  before  the  sheriff,  and  put  material  ques- 
tions to  witnesses  examined  on  the  part  of 
the  prosecution,  in  the  wav  of  cross-examina- 
tion, to  shew  that  the  goods  belonged  to  him  ; 
and  it  the  sheriff  refuses  to  permit  sndi  inter- 
rogatories to  be  put.  the  court  will  set  aside  the 
extent  and  inquisition.  Bex  v,  Ckdlingridgey 
3  Price,  280. 


When  it  can  be  TraToned.] — The  court 


will  admit  a  party  claiming  goods  seized  by  the 
sheriff,  under  a  capias  utlagatom,  to  enter  his 
claim,  and  traverse  the  inquisition  after  the  time 
for  so  doing  has  expired,  and  a  venditioni  exponas 
executed,  where  the  claimant's  attorney  has 
mistaken  his  course,  and  brought  an  action 
against  the  sheriff  instead  of  having  claimed  and 
traversed  on  payment  of  costs.  Bex  v.  BandelL 
5  Price,  576. 

It  is  sufficient,  if  a  defendant  claiming  goods 
seized  under  an  extent,  traverses  the  property 
being  in  the  debtor  to  the  crown's  debtor  at  the 
time  of  the  seizure  or  of  taking  the  inquisition  ; 
and  it  is  not  necessary  to  say,  at  the  time  of  the 
issuing  of  the  extent.  Bex  v.  Lambton,  5  Price. 
421. 
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— ^  Onu  probandLl — Parties  claiming  goods 
which  have  been  found  by  inqnisition  to  be  the 
property  of  a  defendant  under  an  extent,  must 
shew  title  in  themselves,  and  cannot,  unless  that 
title  is  admitted  on  the  record,  object  on  demurrer 
to  the  proceedings  upon  the  extent.  Rex  v. 
Soulhy,  1  r.  &  J.  249. 

Scire   faoiaf,  Founded   on.] — Where   a 

scire  facias,  founded  on  an  inquisition,  misrecites 
the  inquisition,  and  therefore  fixes  by  such  recital 
a  day  on  which  the  debt  had  been  found  to  be 
duo  differing  from  the  true  day  named  in  the 
inquisition,  the  court  will  give  leave  to  amend 
the  writ  on  payment  of  the  costs,  even  after  the 
defendants  have  pleaded.  Rex  v.  Scott,  4  Price, 
181. 

If  an  inquisition  to  find  debts,  executed  in 
vacation,  were  returnable  in  the  following  term, 
and  a  scire  facias  issued  thereon,  tested  as  of  the 
term  preceding  the  vacation,  the  court  would  set 
it  aside  for  the  repugnancy  which  must  appear 
on  the  face  of  the  record  ;  nor  would  they  allow 
it  to  be  aided  by  inserting  the  true -dates,  by 
means  of  a  memorandum  on  the  record.  Rex  v. 
Pearton,  3  Price,  288. 

Donbt  as  to  Priority  of  Writ.] — Upon  an 

inquiiy  under  an  extent,  it  appeared  that  the 
defendant  had  assigned  all  his  property  two 
days  before  the  teste  of  the  writ,  by  a  deed, 
which  was  an  act  of  bankruptcy,  and  upon 
which  a  fiat  was  issued  before  the  teste  of 
the  writ.  The  sheriff  returned  that,  to  the 
knowledge  of  the  jurors,  the  defendant  had  no 
goods.  Upon  an  application  by  the  attorney- 
general,  the  court  ordered  a  writ  ad  melius 
inquirendum  to  issue,  that  the  facts  as  to  the 
assignment  might  appear  upon  the  inquisition,  it 
being  suggested  that  the  crown  would  be  entitled 
to  the  goods  as  against  the  assignees.  Reg,  v. 
Jobling,  4  Ex.  483  ;  19  L.  J.,  Ex.  14. 

Betnm  of  Writ.] — ^Writs  of  extent  are  return- 
able in  vacation,  under  5  &  6  Vict.  c.  86,  s.  8. 
R^g,  V.  Rewtm^  2  Ex.  216  ;  5  D.  &  L.  750  ;  17 
L.  J.,  Ex.  264. 

Pleadings.] — A  plea  stating  that  the  defen- 
dant accepted  a  bill  drawn  upon  him  by  the 
original  debtor,  and  which  did  not  become  due 
till  after  the  inquisition  was  taken,  is  good. 
Rex  V.  Dawion^  Wightw.  32. 

A  defendant  cannot  enter  a  claim  and  traverse 
an  inquisition  after  he  has  moved  to  quash  the 
proceedings  on  affidavits  which  were  satisfoctorily 
answered  ;  and  a  rule  for  that  purpose  was  dis- 
charged.   Rex  V.  Riokleyy  4  Price,  323. 

Election  as  to  Proceedingf  by  Extent  or  Scire 
faoiaf.] — The  crown  has  no  election  to  proceed 
either  by  extent  or  scire  &cias,  where  the  debtor 
is  not  insolvent.  Rex  v.  Tfiamjfso?*,  3  Price, 
278. 

When  Court  will  Grant  a  new  Writ  for 
same  Claim.]— ^The  court  will  not  grant  a  new 
writ  of  extent  of  the  date  of  a  former,  tested 
between  eight  and  nine  years  before,  on  the 
ground  that  the  defendant  had  been  since  found 
to  have  been  further  indebted  to  the  crown,  and 
to  have  had,  at  the  time  of  issuing  the  first 
extent,  property  not  then  known  to  belong  to 
him,  and  though  his  goods  and  chattels,  seized 


and  sold  under  that  writ,  produced  only  so  much 
as  would  satisfy  but  a  very  small  part  of  the 
crown's  original  debt  :  but  a  new  writ  of  present 
teste  should  be  issued,  which  might  be  done  at 
any  time,  on  application  to  a  baron,  where,  while 
the  crown  debt  remaining  unsatisfied,  the  defen- 
dant becomes  possessed  of  newly-acquired  pro- 
perty.   Rex  V.  Harvey,  7  Price,  238. 

For  different  Claim.  1 — Where  an  extent 


to  find  debts  had  been  issued  against  a  person  in 
the  service  of  the  crown,  and  an  inquisition  taken 
thereon,  such  proceedings  were  held  to  be  no 
objection  to  a  second  extent  and  an  inquisition 
by  the  same  revenue  board  against  the  same 
property  on  a  prior  claim.  Rex  v.  Rawlings,  12 
Price,  834. 

To  found  and  support  such  proceedings,  a  state- 
ment that  the  party  owed  to  the  king  a  sum  of 
money  claimed  to  be  due  from  him  to  the  crown, 
as  the  balance  of  his  account  delivered  in  upon 
oath  to  the  commissioners  for  auditing  the  public 
accounts  in  his  capacity,  &c.t  is  a  sufficient 
averment  and  finding  a  debt  due  to  the  king. 
Jb, 

A  person  claiming  to  be  an  incumbrancer  on 
lands  seized  by  the  crown  under  an  extent  and  in- 
quisition against  the  crown  debtor,  is  not  entitled 
to  notice  of  the  holding  a  further  inquisition 
under  another  extent  against  the  same  person,  on 
a  similar  charge,  of  prior  dat«,  although  on  the 
first  inquisition  the  jury  had  returned  him  an  in- 
cumbrancer on  the  estate  found  to  belong  to  the 
debtor.    lb. 

The  court  refused  an  application  on  the  part 
of  the  incumbrancer,  for  an  order  that  he  might 
have  notice  of  the  holding  any  further  inquisi- 
tion,   lb, 

Affidayitf  nsed  on.] — An  affidavit  for  an  imme- 
diate extent  in  chiet  against  a  bond-debtor  to 
the  crown  should  contain  a  distinct,  positive,  and 
unequivocal  allegation  of  a  breach  of  the  bond  : 
therefore,  where  the  allegation  of  the  breach  in 
the  affidavit  was  ambiguous,  an  extent  issued 
against  one  of  the  obligors  was  set  aside.  But, 
where  the  extent  is  issued  against  a  surety,  the 
affidavit  need  not  state  that  application  has  been 
made  to  the  principal  debtor  for  payment,  or  that 
he  is  in  decayed  and  insolvent  circumstances. 
Rex  V.  Marskj  M*CleL  688  ;  13  Price,  826, 

Where  an  extent  in  chi^  had  been  issued  for 
the  recovery  of  a  sum  of  money,  being  proceeds 
of  assewed  taxes  for  part  of  a  year,  deposited  by  a 
collector  with  a  banking-house  which  had  stopped 
payment,  and  such  sum  was  partly  composed  of 
balances  left  in  the  hands  of  the  collector  upon 
his  several  monthly  payments  to  the  receiver- 
general,  the  court  refused  to  refer  it  to  the  king's 
remembrancer  to  see  (in  effect)  whether  the 
poundage  upon  all  those  payments  ought  not  to 
be  deducted  from  the  sum  mentioned  in  the  ex- 
tent, as  being  the  collector's  and  not  the  king's 
money  :  upon  the  grounds — 1st,  that  the  appli- 
cation was  without  precedent ;  2nd,  that  the 
collector's  title  did  not  accrue  till  the  completion 
of  his  collection,  and  payment  of  his  entire 
assessment ;  8rd,  that  the  same  did  not  come 
within  the  jurisdiction  of  the  court  as  a  debt  or 
liquidated  demand,  but  was  subject  to  the  control 
of  the  lords  of  the  treasury,  who  have  all  * 
requisite  accounts  before  them,  as  an  equi 
claim  to  be  adjusted  or  wholly  disa' 
according  to  circumstances ;  4  th,  that  • 
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be  impossible  for  the  master,  without  the 
accounts,  to  see  whether  ultimately  the  collector 
would  have  any  claim.    Ih, 

It  is  not  necessary,  in  the  affidavit  made  for 
obtaining  a  baron's  fiat  for  an  extent  in  chief  in 
the  second  degree,  that  there  should  be  any  aver- 
ment of  the  insolvency  of  the  crown  debtor,  or 
any  fact  stated  fi-om  which  it  may  be  infcn-ed. 
Itexy.  Shackell,  11  Price,  772. 

Nor  is  it  necessary  in  such  a  case  to  negative 
collusion.    Ih, 


Objeeting  to.] — After  a  defendant  has 


obtained  time  to  plead,  he  cannot  object  to  the 
affidavit  on  motion.    Hex  v.  Bippon^  3  Price,  38. 

Writ  ante-dated.]— The  court  refused  to  allow 
A  writ  of  immediate  extent  to  be  ante-dated. 
Rex  v.  Maberly,  2  D.  P.  C.  383  ;  2  C.  &  M.  536  ; 
4  Tyr.  346. 

Groundt  for  Biieharging  Person  taken  under.] 
— ^An  application  to  discharge  a  defendant  in 
prison  under  an  extent  for  duties  in  his  hands 
(being  a  part  of  money  received  by  him  for  pre- 
miums and  duties  on  policies  as  agent  for  an  in- 
surance comDany),  on  the  ground  of  his  having 
been  arrcstea  by  the  office  for  the  whole  balance 
due  from  him  to  them,  including  such  duties,  be- 
fore the  extent  issued,  as  to  which  debt  he  was 
afterwards  dischai^ed  under  the  insolvent  act, 
was  refused,  by  discharging  a  rule  to  shew  cause ; 
the  court  holding,  that  such  a  ground  raised  a 
question  of  merits  which  could  not  properly  be 
brought  before  them  but  by  traversing  the  in- 
quisition ;  and  that  they  could  not  set  aside  an 
extent  quia  improvide  emanavit  on  motion,  on  a 
statement  of  such  facts  by  affidavit  as  would 
amount  to  a  defence.  Hex  v.  tk-ton^  8  Price, 
«71. 


III.    EXTENTS  IN  AID. 
1.  Who  Entitled  to. 

Banken.] — Bankers,  having  money  in  their 
house,  arising  from  the  assessed  taxes  paid  in  for 
the  purpose  of  being  paid  over  to  the  Exchequer, 
on  account  of  a  receiver-general,  for  the  due 
payment  of  which  by  him  they  have  given  a 
bond  to  the  crown,  are  still  entitled  to  sue  out 
an  extent  in  aid,  and  that  upon  affidavit  stating 
generally  their  having  received  the  money  for 
that  purpose.    Bex  v.  Gihb9,  7  Price,  633. 

An  immediate  debtor  to  the  crown,  indebted  by 
reason  of  his  receipt  of  the  croMm's  money,  as  a 
country  banker,  to  whom  it  had  been  paid  by  the 
district  collector  of  excise,  for  the  purpose  of 
being  remitted  by  him  to  London,  is  not  entitled 
(although  he  has  entered  into  the  usual  bond  to 
the  crown  given  by  persons  in  such  situations  to 
pay  over  the  money,  or  remit  good  bills  for  the 
amount,  within  twenty-one  days  after  the  i-eceipt 
of  it)  to  sue  out  an  extent  in  his  own  aid,  imless 
there  has  been,  in  point  of  fact,  a  literal  breach 
of  the  condition  of  the  bond  ;  and  such  breach 
must  be  stated  in  the  affidavit  to  obtain  the  fiat 
for  the  extent.    Rex  v.  Tarlctoji,  9  Price,  647. 

If  there  has  been  no  breach  of  the  bond,  the 
obligor  can  only  obtain  an  extent  upon  a  commis- 
sion and  inquisition  to  find  a  debt  due  to  the 
crown,  as  in  the  ordinary  course  of  proceeding 
with  resixjct  to  simple  contract  debtors  of  the 
crown.    lb. 


Brewer.] — A  brewer  who  is  indebted  for  excise 
duties  is  entitled  to  an  extent  in  aid.  Rex  v. 
Rippony  2  Price,  398. 

Xalttter.] — But  the  surety  in  a  bond  to  the 
crown  by  a  maltster,  for  securing  the  payment  of 
duties  on  malt  made  by  him,  is  not  entitled  to 
prosecute  an  extent  in  aid.  Rex  v.  Sly,  2  Price, 
157. 

Committee  of  Lunatio  againit  preoeding  Com- 
mittee.]— The  court  refused  to  grant  a  fiat  for 
an  extent,  on  an  application  made  by  a  com- 
mittee against  a  preceding  committee  (on  the 
usual  bond  to  the  crown),  where  he  had  been  de- 
clared bankrupt  under  a  commission  of  bank- 
ruptcy issued  against  him  so  long  as  ten  years 
before  the  application.  The  remedy  of  the  party 
is  by  scire  facias.    Laey,  In  re^  10  Price,  13o. 

Other  Penoni.] — ^An  obligor  to  the  crown  by 
bond  conditioned  to  sell  all  such  sugars  as  should 
be  delivered  to  him,  as  agent  for  the  sale  and  dis- 
posal of  certain  sugars,  and  to  account  for  and 
pay  over  the  produce  of  the  sale  of  the  said 
sugars  to,  &c.,  might  sue  out  a  writ  of  extent  in 
aid  under  the  proviso  in  57  Geo.  3,  c.  117,  as  upon 
a  debt  due  from  him  to  the  crown,  being  the 
balance  of  moneys  received  by  him  between  the 
date  of  his  appointment  and  the  time  of  issuing 
the  extent,  arising  from  the  sale  of  sugars  de- 
livered to  him  after  his  appointment,  and  pre- 
viously to  the  date  of  the  bond.  Rex  v.  Kyna*- 
tim^  11  Price,  598. 

A  debt  due  to  the  crown  for  duties  payable 
in  respect  of  post-horses,  income-tax,  stage- 
coaches, and  assessed  taxes,  does  not  entitle  the 
CTOwn*8  debtor  to  an  extent  in  aid.  Rex  v.  Wil- 
ton,  2  Price,  368. 

The  claim  of  an  indorsee  against  the  drawer  of 
a  bill  of  exchange  is  an  original  debt,  for  which 
a  debtor  to  the  crown  may  sue  out  an  extent. 
Rex  v.  Sheriff,  1  Anst.  190. 

Where  a  debtor  to  the  crown  took  out  an  ex- 
tent for  a  large  sum,  when  a  small  part  was,  on 
his  own  shewing,  capable  of  .dispute  : — Held,  that 
the  extent  was  not  void.    lb. 

A  crown  debtor,  who  has  issued  prerogative  pro- 
cess against  his  own  debtor,  is  not  entitled  to 
continue  those  proceedings  after  he  has  paid  his 
debt  to  the  crown.  Rex  v.  Bingham,  2  D.  P.  C. 
128  ;  2  C.  &  J.  131  ;  1  C.  &  M.  862  ;  3  Tyr.  938. 

2.  What  may  be  Taken  under. 

Sebte.] — The  sheriff  may  seize  the  debts  due 
to  the  deotor  in  the  third  degree,  exclusive  of  the 
immediate  debtor  to  the  crown.  Rex  v.  LnMng- 
ton,  1  Price,  94. 

Goods.] — Where  goods  of  the  debtor  have  been 
seized  to  an  amount,  by  the  appraisement,  beyond 
what  is  sufficient  to  satisfy  the  debt  due  to  the 
crown,  the  debtor's  lands  cannot  be  sold.  Rex 
V.  Uopper,  3  Price,  40. 

Billi  of  Sxehange.] — ^Miei-e  orders  have  been 
sent  by  an  insolvent  merchant  to  his  agents 
abroad,  to  hold  balances  in  their  hands  at  the 
dis(K>sal  of  certain  persons  named  by  him,  who 
are,  in  point  of  fact,  appointed  trustees^ for  his 
general  creditors,  by  a  deed  termed  a  deed  of  in- 
si)ection,  in  which  he  relinquishes  all  claim  to 
his  business,  but  agrees  to  conduct  it  to  the  wind- 
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ing-up,  on  their  account  as  their  agent : — Held, . 
not  to  protect  bills  of  exchange  transmitted  by 
such  foreign  agents,  made  payable  to  the  insol- 
vent to  satisfy  balances  due  to  him  in  their 
hands  firom  a  creditor  not  a  party  to  the  deed, 
on  whose  behalf  the  sheriff  had  seized  the  bills, 
under  an  extent,  whilst  in  his  possession,  and  un- 
indorsed, against  such  a  proceeding  resorted  to 
after  the  arrangement,  although  the  foreign  agents 
hayo  acceded  to  such  arrangement,  because,  for 
want  of  a  specific  appropriation  of  the  bills,  and 
an  express  consideration  quoad  those  particular 
bills  being  shewn  to  have  been  the  foundation 
of  their  beine  assigned  to  the  trustees,  they  were 
held  to  be  the  property  of  the  insolvent  mer- 
chant, notwithstanding  the  arrangement,  and 
therefore  lawfully  seized.  Iter  v.  Hunter,  4 
Price,  258,  298. 

Cash,  Votes,  Chequef ,  and  Billf  of  Exehange.1 
— A  parcel  made  up  by  a  banking-house,  sealed 
and  addressed  to  another  banking-house,  con- 
taining cash,  notes,  and  cheques  of  the  latter, 
and  bills  of  exchange,  specially  indorsed  to  the 
former  to  make  up  a  balance  due  from  them  on 
their  general  account,  and  deposited  on  the  3rd 
of  July,  after  the  bank  was  shut,  with  a  woman 
servant  left  in  care  of  the  banking-house,  to  be 
given  to  the  postman  in  the  morning  of  the  4th, 
who  was  in  tne  habit  of  calling  for  such  parcels 
before  banking  hours,  is  scizable  under  an  extent 
in  aid,  tested  on  the  2nd  of  July,  and  return- 
able on  the  6th  of  November,  although  the  in- 
quisition, finding  the  debt  due  to  the  debtor  of 
the  crown  debtor,  was  not  taken  till  the  4th  of 
November  following  ;  because  such  circumstances 
do  not  amount  to  a  delivery  of  the  parcel  to  the 
persons  to  whom  it  was  addressed,  or  their  agent, 
and  therefore  confers  no  right  of  property.  Secus, 
if  it  had  been  delivered  to  the  postman.  Bex  v. 
Lambton,  5  Price,  428. 

The  contents  of  such  a  parcel,  while  remaining 
in  the  banking-house,  under  such  circumstances, 
remain  there  at  the  risk  of  the  bankers  who  made 
it  up,  and  it  is  still  subject  to  their  control.    lb, 

A  writ  of  extent  binds  from  the  teste,  and  such 
property  as  a  bill  of  exchange  is  bound  while  in 
the  custody  of  the  debtor.    lb, 

Penon  of  Dofondant.] — The  capias  clause  of 
the  writ  of  extent  is  not  usually  enforced.  Hex 
V.  PlaWf  3  Price,  94. 

But  an  extent  in  aid  against  the  body  of  a  de- 
fendant may  be  issued,  although  not  applied  for 
in  open  court.    Hex  v.  Mares,  2  Price,  161. 

A  defendant  taken  into  custody  under  an  ex- 
tent in  aid  was  ordered  to  be  discharged,  where 
the  sheriff  had  also  received  property  more  than 
sufficient  to  cover  the  demand.  Hex  v.  Kimtear, 
3  Price,  586. 

Where  the  agent  of  an  insurance  company, 
who  was  indebted  to  them  for  premiums  and 
duties  payable  to  the  crown,  filed  his  petition 
under  5  &  6  Vict.  c.  116,  and  was  afterwards 
arrested  on  an  extent  in  chief,  the  court  refused 
to  discharge  him  upon  affidavit  that  he  was  in- 
formed and  believed  that  the  crown  debt  had 
been  paid  by  the  company  who  had  in  reality 
issued  the  extent.  Jieff.  v.  Benniion,  1  D.  &  L. 
613. 

A  party  in  custody  under  a  writ  of  extent,  at 
the  suit  of  the  crown,  allowed  voluntarily  to 
escape,  but  retaken  and  restored  into  the  same 
custody  and  under  the  same  writ,  is  rightly  in 


custody,  and  is  not  entitled  to  his  discharge.  Beg. 
v.  Benton,  2  Ex.  216  ;  5  D.  &  L.  750  ;  17  L.  J., 
Ex.  204. 

3.  Priority  of. 

Oror  othor  Croditon.] — A  debtor  of  the  crown 
may  gain  a  priority  by  extent  for  his  own  de- 
mand before  other  creditors,  although  it  is  sworn 
that  the  crown  is  in  no  danger  ;  and  the  court 
has  no  discretion  to  prevent  him.  Bex  v.  Blatch  - 
ford,  1  Anst.  162. 

Where  the  sheriff  seized  goods  of  a  defendant 
under  a  fi.  fa.,  sued  out  on  a  judgment  recovered 
at  the  suit  of  a  subject  creditor  ;  and  after  the 
seizure,  but  before  the  sale  of  the  goods  by  the 
sheiiff ,  a  writ  of  extent  in  aid  issued,  tested  after 
the  seizure,  and  founded  on  a  commission  to  find 
debts,  dated,  and  an  inquisition  taken  thereon, 
the  same  day  as  the  writ  of  extent  was  put  into 
the  sheriff's  hands  to  be  executed  : — Held,  that 
the  extent  attached  upon  the  goods  so  taken 
whilst  remaining  unsold  in  the  sheriff's  hands, 
Bex  V.  Gilei,  8  Pricfe,  293. 

4.  Proceedings  ik. 

Whon  Chrantod.]— The  rule,  3  Will  3,  that  fiats 
should  not  be  granted  on  a  simple  contract  debt 
in  vacation,  unless  by  order  of  a  baron,  did  not 
prevent  the  Chancellor  of  the  Exchequer  from 
signing  such  fiats.  Bex  v.  Mowbray,  2  Price, 
13. 

Where  a  crown  debtor  is  entitled  to  an  extent 
in  aid,  he  need  not  have  the  sanction  of  the 
solicitors  or  officers  of  any  of  the  revenue  boards. 
Bex  V.  Williamt,  3  Price,  75. 

When  the  surety  of  a  crown  debtor  has  paid 
the  debt  of  his  principal,  an  order  that  he  snail 
be  placed  in  the  situation  of  the  crown,  and  a 
writ  of  extent  be  put  in  force  in  his  behalf,  is 
not  absolute  in  the  first  instance,  though  notice 
of  motion  has  been  served  on  the  principal  and 
the  cro^*n,  and  no  one  appears  to  oppose  the 
application.    Be^.  v.  Salter,  1  H.  &  N.  274. 

Affidavit.]  —  A  plaintiff  having  recovered 
damages  for  a  libel  against  the  proprietor  of  a 
newspaper,  is  not  entitled  to  an  extent  against 
the  principal  and  sureties  in  the  cognizance  given 
by  them  to  secure  the  payment  of  penalties  under 
11  Geo.  4  &  1  Will.  4,  c.  73,  s.  3,  merely  by  get- 
ting a  return  of  nulla  bona  to  a  fi.  fa.  issued 
against  the  principal ;  but  he  must  convince  the 
court,  by  affidavit,  that  every  exei*tion  has  been 
made  to  obtain  satisfaction  from  the  defendant. 
Beiknett  v.  Thompson,  1  D.  P.  C.  137 ;  8,  C. 
nom.  Pennell  v.  Thompson,  1  C.  &  M.  875  ;  3 
Tyr.  823. 

Amendment  of  Writ.]— On  a  motion  opposed 
by  counsel,  the  court  oidered  an  amendment  of 
a  writ  of  extent  in  aid,  issued  to  find  debts,  b^^ 
inserting  therein  the  word  **  second,"  being  the 
day  of  the  month  on  which  the  extent  in  fact 
issued,  and  on  which  the  fiat  bore  date  ;  a  blank 
having  been  left  in  the  process  for  the  day  of  the 
month,  which  was  not  supplied,  nor  was  the 
omission  observed  till  after  the  inquisition  takei» 
thereon  had  been  returned  into  court.  Bex  v. 
Attwood,  9  Price,  483. 

Inquisition — Finding  o£] — ^^Vhere  an  extent 
issued  in  aid  of  a  company  of  individuals  (not 
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incorporated),  and  the  inquisition  foand  that 
their  debtor  was  indebted  to  L.  and  H.  (two  of 
the  company,  who  had  executed  the  usual  bond 
to  the  crown  as  taken  from  joint  insurance  com- 
panies, under  22  Geo.  2,  c.  4^,  on  behalf  of  them- 
selves and  the  company),  and  the  other  partners 
arid  proprietors  of  a  certain  society  called,  &c.: — 
Held,  sufficient,  on  motion  in  arrest  of  judgment, 
and  that  it  was  not  a  fatal  objection  not  to  have 
named  all  the  members  of  the  company  in  the 
finding  of  the  debt  by  the  inquisition.  Rex  v. 
Manubottoni,  5  Price,  447. 

Nor  is  a  finding  that  two  persons  were  indebted 
to  L.  and  H.  and  the  other  partners  and  pro- 
prietors of  the  unincorporated  company,  at  vari- 
ance with  a  command  to  the  sheriff  to  find  what 
debts  are  due  to  L.  and  H.  on  behalf  of  them- 
selves and  a  certain  society  called,  &c.    lb, 

A  recital  in  a  writ  of  extent,  that  two  pei^sons 
arc  indebted  to  the  crown  by  bond  (generally)  is 
sufficient  to  authorize  a  command  to  the  sheriff, 
to  inquire  of  debts  due  to  such  two  persons  on 
behalf  of  themselves  and  other  persons.    lb. 

In  an  inquisition  on  an  extent  in  aid,  it  is 
sufficient  that  the  prosecutor  of  the  extent  is 
found  to  be  indebted  to  the  crown  (generally)  at 
the  time  of  taking  the  inquisition,  without 
stating  the  amount  of  the  debt,  or  the  time  and 
manner  of  its  accruing  due.  Jlex  v.  Franklin ^ 
5  Price,  614. 

When  Writ  will  be  Set  aiide.]— The  court 
will  not  set  aside  an  extent  in  aid,  on  the  ground 
that  the  debt  levied  under  it  is  of  gi*eater  amount 
than  the  debt  sworn  to  be  due  from  the  original 
debtor  of  the  crown.  Ifrx  v.  Biinney,  1  Price, 
394. 

In  one  case  the  court  observed,  that  if  on  the 
trial  of  the  cause  there  should  appear  reason  for 
considering  the  proceeding  to  be  framed  for  the 
purpose  of  unduly  obtaining  an  extent,  which 
could  not  be  supported,  the  defendant  would  be 
protected  by  the  court,  who  would  stay  the  pro- 
ceedings after  verdict,  and  on  an  application  by 
the  defendant  would  recollect  that  a  motion  had 
been  made.    Rex  v.  Burbery^  10  Price,  46. 

The  court  ordered  a  fiat  to  be  quashed,  quia 
improvide  emanavit,  and  an  extent  in  aid  issued 
thereon  to  be  set  aside,  upon  a  summary  motion : 
the  objections,  founded  on  affidavits,  were  that 
the  inquisition  on  which  the  fiat  was  obtained, 
and  the  extent  sued  out,  was  made  without  viv& 
voce  testimony  having  been  offered  to  the  jury 
of  the  existence  of  the  debt :  and  that  they 
found  the  debt  to  be  due  solely  on  the  usual 
affidavit  on  which  the  judge's  fiat  was  obtained 
and  made  for  that  purpose,  by  or  on  the  pai*t  of 
the  pi-osecutors  of  the  extent.  Rex  v.  Uornr- 
bhneer^  11  Price,  29.  But  see  Reg.  v.  Ryle^  6 
Jur.  238. 

The  court  will  not  interfere  to  assist  a  pur- 
chaser of  an  estate  seized  under  an  extent,  for 
which  he  has  paid  part  of  the  purchase-money, 
on  an  offer  of  arrangement.  Rex  v.  Hollier^  2 
Price,  394. 

Batiifaetioii  of  prior  Extent— Eiglit  to  Snr- 
plni.] — Where  an  extent  in  chief  has  been  satis- 
fied, parties  prosecuting  an  extent  in  aid  should 
apply  to  the  court  by  motion  to  be  paid  out  of 
the  overplus.    Rex  v.  Larking^  8  Price,  683. 

The  court  will  order  the  residue  of  the  pro- 
ceeds, after  the  debt  of  the  crown  has  been  j 


satisfied,  to  be  paid  into  court  to  the  credit  of 
the  cause.    Rex  y.  Freame,  1  Price,  299. 

So  they  will,  on  motion,  order  the  surplus  to 
be  refunded  with  costs,  where  a  greater  sam 
than  is  actually  due  has  been  levied.  Rex  t. 
Edwardif  1  Price,  447. 

PnroluuM  under— Beeonyeyanee  by  Pnrehaeer .  ] 

— ^An  extent  having  issued  against  a  defendant, 
certain  freehold  property  was  seized  and  sold 
under  25  Geo.  3,  c.  35.  The  purchaser  having 
paid  the  purchase-money  into  the  bank,  after- 
wards, and  before  any  conveyance  was  executed, 
sold  the  property  to  another  person  for  a  less 
sum,  and,  in  order  to  avoid  the  necessity  of  pay- 
ing the  ad  valorem  duty  on  two  conveyanoes, 
applied  to  the  court  that  the  sub-purchaser's 
name  might  be  substituted  in  the  conveyance 
for  tiiat  of  the  original  purchaser.  The  court 
declined  to  grant  the  application  unless  with  the 
consent  of  all  parties  ;  which  was  afterwards 
obtained,  and  an  order  made.  Rex  y.  Raiding*, 
2  C.  M.  &  B.  471  ;  4  D.  P.  C.  407  ;  5  Tyr.  896. 

Order  for  Sale  of  Land  Seiied  under.] — ^Lands 
held  by  a  debtor  to  the  crown  under  lease  on 
lives  from  a  collegiate  body,  having  been  seized 
under  an  extent  in  aid,  previously  to  25  Geo.  3, 
c.  35,  the  court  made  an  order  for  the  sale  of  the 
lands  under  that  statute.  Reg,  v.  Lane^  6  M.  & 
W.  489  ;  4  Jur.  464. 

Leave  to  Traverse.] — ^The  court  ^411  not  give 
a  defendant  leave  to  traverse  an  extent  in  aid, 
who  has  let  the  time,  within  which  he  ought  to 
plead,  pass  by  vrithout  doing  so,  on  the  failure 
of  a  motion  to  set  aside  the  proceedings.  Rex 
V.  Gibb«,  7  Price,  633. 


IV.    AMOVEAS  MANUS. 

When  Granted.] — The  court  will  not  give 
judgment  as  if  the  plea  is  confessed  for  the  de- 
fendants (claiming  as  assignees  the  goods  of  a 
bankrupt  seized  under  an  extent),  on  motion  for 
that  purpose,  where  the  attorney-general  has  not 
demurred,  replied,  or  otherwise  proceeded :  but 
it  seems  that  in  such  a  case  they  would  grant  an 
amoveas  manus.  Rex  t.  Evans,  6  Price,  480. 
And  see  Rex  v.  Hopper,  3  Price,  40 ;  and  Rex 
V.  OJenny,  2  Price,  396. 

The  court  will  not  grant  an  amoveas  manus  to 
release  property  seized  under  an  extent  in  aid 
against  a  debtor,  on  the  ground  that  the  debt 
which  had  been  found  on  the  original  commis- 
sion to  be  due  to  the  king's  debtor,  had  been 
subsequently  satisfied  by  the  payment  of  bills 
deposited  with  him  for  securing  that  debt,  if  it 
appears  that  the  bills  were  not  in  fact  the  pro- 
perty of  the  person  depositing  them.  Rex  v. 
Blaekett,  1  Price,  96. 

An  action  commenced  after  an  extent  issued 
against  the  debtor  of  a  crown  debtor,  but  before 
the  taking  of  an  inquisition  under  it,  and  pro- 
cccdccl  in  by  the  assignee  of  the  plaintiff  (who 
had  in  the  meantime  become  bankrupt)  in  his 
name  after  inquisition  taken,  and  the  debt  so 
sued  for  had  Ix^n  seized  under  it  into  the  hands 
of  the  crown,  and  an  amoveas  manus  issaed  on 
the  application  of  the  bankrupt  after  issue 
joined  : — Held,  to  have  been  well  proceeded  in. 
Lakeman  v.  2d'' Adam,  8  Price,  576. 
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PrMtice  M  to.] — Upon  a  proceeding  of  amo- 
yeas  znanus,  the  court  may  take  judicial  notice 
of  the  bond  on  which  the  extent  has  issued. 
Rfg,  V.  Elli$,  4  Ex.  652  ;  19  L.  J.,  Ex.  77. 


V.    DIEM  CLAU8IT  EXTREMUM. 

When  iMued.] — A  debtor  of  the  crown  cannot 
have  a  diem  cUusit  extremum  issued,  after  the 
death  of  his  debtor,  against  the  estate,  unless  the 
debt  has  been  found  in  the  lifetime  of  the  de- 
ceased.   HippUley,  Ex  parte,  2  Price,  379. 

What  may  bo  Soisod  undor.]— The  crown  may 
seize  lands  devised  before  lands  descended,  under 
a  writ  of  diem  clausit  extremum.  Rex  v.  Hostel, 
M*Clel.  106. 

To  ground  this  writ,  a  scire  facias  against  the 
devisees  is  not  necessary  where  the  debt  is  on 
iHicord.    lb. 

Absoluto  in  the  flnt  Instance.] — Where  a 
crown  debtor  has  died  insolvent,  a  motion  for 
A  diem  clausit  extremum  is  absolute  in  the 
first  instance.  Bex  v.  Orewe  (^Lord^,  5  D.  P.  C. 
158. 

Action  of  Court  under.]— AVhere  freehold  and 
leasehold  property  had  been  seized  under  a  diem 
clausit  extremum,  on  an  old  commission  and 
inquisition,  and  various  claims  were  entered  on 
the  part  of  persons  insisting  on  a  prior  right  to 
that  of  the  Idng  and  the  executor  of  the  deceased 
crown  debtor,  and  his  surviving  partners  in 
trade,  and  the  purchasers  of  part  of  his  leasehold 
estate  from  his  executors  and  mortgagees,  applied 
by  motion  to  the  court  (without  prejudice  to  the 
right  to  traverse  the  debt  found  due  to  the 
crown),  for  an  amoveas  manus  as  to  the  lease- 
hold property,  for  a  reference  as  to  the  partner- 
ship property,  and  a  further  reference  as  to  part 
of  the  leasehold  estates  which  had  been  sold,  and 
the  proceeds  of  which  had  been  applied  in  pay- 
ing off  or  reducing  mortgages  on  the  other  parts 
of  the  property,  the  court  refused  to  entertain 
any  part  of  the  application,  on  the  ground  that 
where  so  many  claims  were  made  and  points  of 
law  were  raised,  they  could  not  act  in  a  summary 
way  without  the  consent  of  the  crown.  Rex  v. 
llodge,  12  Price,  537. 


EXTORTION  BY  SHERIFF. 


See  SHERIFF. 


EXTRADITION. 

Effect  of  Act  on  Troaticf.]— Semble,  that  s.  27 
of  the  Extradition  Act,  1870,  has  the  effect  of 
keeping  in  full  force  the  treaty,  though  it  repeals 
the  act  passed  to  give  it  effect.  Bonder,  In  re. 
42  L.  J.,  Q.  B.  17  ;  27  L.  T,  844. 


Proviiion  proTonting  ConTiotion  fnr  diflbrent 
Offence.] — B.  was  arreted  in  Jersey,  under  a 
warrant  issued  pursuant  to  the  Extradition  Act, 
1870,  and  was  sent  to  prison,  there  to  remain  for 
fifteen  days,  after  which  he  was  to  be  surrendered 
to  the  French  authorities.  He  had  been  con- 
demned by  a  French  court.,  upon  a  judgment  for 
three  separate  offences,  one  of  which,  abus  de 
confiance,  was  not  within  the  existing  extradition 
treaty  between  this  country  and  France,  nor 
within  the  Extradition  Act,  1870.  which  repeals 
the  6  &  7  Vict.  c.  75,  passed  for  giving  effect  to 
the  treaty.  By  s.  3,  sub-s.  2,  of  the  Extradition 
Act,  1870,  a  fugitive  criminal  shall  not  be  sur- 
rendered to  a  foreign  state,  unless  provision  is 
made  by  the  law  of  that  state,  or  by  arrange- 
ment, that  the  fugitive  criminal  shall  not,  until 
he  has  been  restored,  or  had  an  opportunity  of 
returning,  to  her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  state  for  any  offence  com- 
mitted prior  to  his  surrender,  other  than  the 
extradition  crime  proved  by  the  facts  on  which 
the  surrender  is  grounded  : — Held,  that  under  the 
existing  law  of  France  such  a  provision  is  made, 
and  therefore  that  B.  was  not  entitled  to  be  dis- 
charged.   2b, 

Jnricdiotion  of  Kagittrate — ^Decifien  Conolu- 
fiYC— ^Weight  of  Eridenoe.]— IJpoi^  an  applica- 
tion for  a  habeas  corpus  in  the  case  of  a  fugitive 
criminal  committed  by  a  police  magistrate  under 
the  Extradition  Act,  the  court  has  no  power  to 
review  the  decision  of  the  mi^strate  on  the 
ground  that  it  was  against  the  weight  of  the  evi- 
dence laid  before  him,  there  being  sufficient 
evidence  before  him  to  give  him  jurisdiction  in 
the  matter.  Beg,  v.  Maurcr,  or  Mau  rer,  Ex  parte, 
10  Q.  B.  D.  513  ;  52  L.  J.,  M.  C.  104  ;  31  W.  R. 
609. 

Waiver  of  Fnlillment  of  Conditions  in  Treaty.] 

— By  the  treaty  between  this  country  and  Bel- 
gium, a  requisition  for  the  surrender  to  Belgiimi 
of  a  fugitive  criminal  shall  be  made  to  the  foreign 
secretary,  accompanied  by  a  warrant  of  arrest  or 
other  equivalent  judicial  document  issued  by  a 
judge  or  magistrate,  duly  authorized,  &c.,  to- 
gether with  duly-authenticated  depositions  taken 
on  oath  before  such  judge  or  magistrate,  which 
documents  arc  to  be  transmitted  to  the  home 
secretary,  who,  if  there  be  due  cause,  shall  re- 
quire a  magistrate  to  apprehend  the  fugitive  : — 
Held,  that  the  secretary  may  waive  the  fulfil- 
ment of  these  conditions,  and  that  such  documents 
may  be  received  in  evidence  before  the  police 
magistrate  before  whom  the  fugitive  is  brought, 
although  the  warrant  is  not  issued  and  the  depo- 
sitions taken  befoi*e  the  same  judge.  Cimnkaye, 
Ex  parte,  8  L.  R.,  Q.  B.  410 ;  42  L.  J.,  Q.  B.  217  ; 
28  L.  T.  761 ;   21  W.  R.  883. 

Crime  or  OffiNice — ^What  ifl.1 — It  is  a  provision 
of  the  Hong  Kong  Ordinance,  No.  2  of  1850,  that, 
where  it  may  appear  to  a  magistrate  or  court 
that  there  is  a  probable  cause  for  believing  that 
a  Chinaman,  who  has  taken  refuge  at  Hong  Aong, 
has  committied  *^any  crime  or  offence  against  the 
laws  of  China,'*  he  may  be  imprison^  with  a 
view  to  his  being  surrendered  to  the  government 
of  China  : — Held,  that  the  words  "  crime  or 
offence  "  must  be  limited  to  those  ordinary  crimes 
and  offences  which  arc  punishable  by  the  laws  of 
all  nations,  and  which  are  not  peculiar  to  the 
laws  of  China,  such  as  murder,  robbery,  theft,  or 
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arson,  committed  by  a  Cbinaman  within  Chinese 
territory,  or  in  Chinese  ships  on  the  high  seas ; 
piracy,  moreover,  in  certain  circumstances,  would 
come  within  the  Ordinance,  as,  for  example,  if  a 
Chinaman  went  from  the  Chinese  coast  to  plunder 
ships  at  sea,  returning  again  to  China  with  his 
plunder.  Att.-  Gen.  {Htfng  Kong)  v.  Kwoh'a'Sing, 
5  L.  R.,  P.  C.  179  ;  42  L.  J.,  P.  C.  64  ;  29  L.  T. 
114;  12  Cox,  C.  C.  565. 

The  19th  section  of  the  Extradition  Act,  1870, 
is  not  confined  to  political  offences,  but  applies 
to  all  criminal  charges.  Pooley  v.  Wlwtham, 
infra^  col.  1762. 

Kurder  of  Foreigiier  on  Foreign  Terri- 


tory.]— ^^Vhcn  a  Chinaman,  who  had  taken  refuge 
in  Hong  Kong,  was  accused  of  having  previously 
murdei^  a  French  captain  of  a  French  ship  at 
sea,  it  was  held  that  he  could  not  be  imprisoned 
and  delivered  up  to  the  Chinese  government 
under  the  Ordinance ;  on  two  grounds — first, 
that  it  could  not  be  assumed,  without  evidence, 
that  there  was  any  law  in  China  to  punish  a 
Chinese  subject  for  a  murder  committed  upon  a 
foreigner  within  foreign  territory  ;  and,  second, 
that,  even  if  it  could  be  so  assumed,  still,  the 
offence  having  been  committed  within  French 
territory,  ought  to  bo  treated  as  an  offence  against 
French,  and.  not  as  an  offence  against  Chinese, 
law.  Att.'Gen,  {Hong  Kong')  v.  KwoIt-a-Singy 
supra. 


Cximee  againit  Bankruptcy  Laws.] — In 


the  money  received  each  day,  and  also  the 
amounts  paid  out  by  the  paying  teller,  or 
amounts  for  which  the  bank  was  responsible 
each  day.  The  proof  book  also  contained  a 
statement  of  the  assets  of  the  bank  in  coin  and 
cash,  so  that  the  proof  books  should  each  shew 
each  day  the  exact  amount  of  money  in  the 
bank.  He  falsely,  afid  with  intent  to  defraud, 
entered  a  certain  sum  in  the  book  as  assets  of 
the  bank  : — Held,  that  this  was  not  a  forgery  by 
the  law  of  England  or  the  general  law  of  the 
United  States,  and,  therefore,  that  he  could  not 
be  given  up  under  6  &  7  Vict.  c.  76.    Ih. 


Piracy.] — In  time  of  peace  any  act  of 


the  list  of  extradition  crimes  in  the  schedule  to 
the  act  are  included  "  crimes  by  bankrupts  against 
the  bankruptcy  law :" — Held,  that  a  wife  charged 
with  complicity  in  the  fraudulent  bankruptcy  of 
her  husband  is  not  a  person  charged  with  a  crime 
within  the  meaning  of  the  description,  as  it  is 
limited  to  crimes  committed  by  bankrupts  only. 
Counhaye,  Ex  parte,  8  L.  R.,  Q.  B.  410;  42  L.  J., 
Q.  B.  217  ;  28  L.  T.  761  ;  21  W.  R.  883. 


Forgery.] — The  word  forgery  in  the  6 


depredation  on  a  ship  is  prim&  facie  piracy 
but  in  time  of  war  between  two  countries,  the 
presumption  is  that  depredation  by  one  of  them 
on  a  ship  of  the  other  is  an  act  of  legitimate 
warfare.  It  is  immaterial  whether  the  act  was 
done  by  soldiers  or  volunteers,  and  whether  it 
was  commanded  by  the  belligerent  state,  or  when 
done  ratified  by  it.  Titnan  or  Teman,  In  re,  5 
B.  &  S.  645  ;  9  Cox,  C.  C.  522 ;  3.3  L.  J.,  M.  C. 
201  ;  11  Jut.,  N.  S.  34  ;  10  L.  T.  499 ;  12  W.  R. 
858. 

Sepositioni — ^Foreign.] — Under  the  Extradi- 
tion Act,  1870  (33  &  34  Vict.  c.  52),  foreign  deposi- 
tions,  if  duly  authenticated,  may  be  received  in 
evidence  in  proceedings  under  the  act,  although 
taken  in  the  absence  of  the  person  accused,  and 
without  his  having  had  an  opportunity  of  cross- 
examining  the  witnesses.  Counhayey  Ex  imrte^ 
supra. 


Taken  at  former  Hearing  Admiseible.l 


&  7  Vict.  c.  75,  includes  knowingly  uttering  a 
forged  document.  Dubois,  In  re,  or  Coppin,  In  re, 
infra. 

The  6  &  7  Vict.  c.  76,  following  the  language 
of  a  treaty  between  this  country  and  the  United 
States  of  America,  enacts,  that  all  persons 
charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  with  the 
crime  of  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterance  of  forged  paper,  may  be  de- 
livered up  to  justice,  means  such  acts  as  amount 
to  any  of  those  offences  according  to  the 
law  of  England,  and  the  general  law  of  the 
United  States,  and  does  not  comprise  offences 
which  are  only  such  by  the  local  legislation  of 
some  particular  state  of  the  American  union. 
Windsor,  In  re,  6  B.  &  S.  522  ;  10  Cox,  C.  C. 
118  ;  34  L.  J.,  M.  C.  163  ;  11  Jur.,  N.  S.  807  j  12 
L.  T.  307  ;  13  W.  R.  653. 

A  paying  teller  of  a  bank  at  New  York,  and 
as  such  accountable  for  the  cash  at  the  bank, 
kept  the  paying  teller's  book,  called  the  proof 
book,  and  proved  his  cash  by  it  every  day. 
From  this  book  the  general  bookkeeper  took  his 
figures  to  shew  the  condition  of  the  bank  on  the 
general  ledger  from  day  to  day.  The  book  in 
question  was  one  of  the  books  of  account  at  the 
bank,  and  the  property  of  the  bank.  In  it  was 
enterisd  by  the  paying  teller  from  the  receiving 
teller's  books,  or  from  the  lists  of  the  deposits, 


— Upon  a  hearing,  a  witness  gave  his  evidence 
before  a  police  magistrate  A.  in  the  presence 
of  the  accused  and  signed  'his  deposition.  The 
farther  hearing  of  the  case  was  then  adjourned, 
and  on  the  adjournment  day  the  further  hear- 
ing was  resumed  before  B.,  another  police 
magistrate,  but  as  the  witness  before  examined 
before  A.  refused  to  attend  and  had  gone  abroad, 
his  deposition  made  before  A.  was  proved  to 
have  been  duly  taken  and  was  read  as  part 
of  the  case  against  the  accused,  whereupon 
additional  evidence  having  been  taken,  the 
prisoner  was  committed  to  the  Middlesex  House 
of  Detention  pursuant  to  the  act:— Held,  that 
the  deposition  so  taken  at  the  former  hearing  by 
A.  was  properly  receivable  by  B.  upon  the  subse- 
quent hearing.     Ilnguet,  Ex  parte,  29  L.  T.  40. 


Eyidenoe.] — Authorizing  the  admission  In 


evidence  of  copies  of  depositions  certified  in  the 
manner  specified  by  6  &  7  Vict.  c.  75,  is  inappli- 
cable where  the  original  depositions  are  pro- 
duced, and  such  original  depositions  may  be 
received  in  evidence  without  being  so  certified. 
Dubois,  In  re,  or  Coppin^  In  re,  2  L.  R.,  Ch.  47  ; 
36  L.  J.,  M.  CIO;  12  Jur.,  N.  S.  867 ;  15  L.  T. 
165 ;  16  W.  R.  24. 

Subjects  Snrrenderable.]  —  A  treaty  having 
been  made  between  this  country  and  the  Swisi» 
government  under  the  Extradition  Act,  1870  (33 
&  34  Vict.  c.  52),  which  provided  that  no  Swis.s 
should  be  delivered  up  by  Switzerland  to  the 
government  of  the  United  Kingdom,  and  no- 
subject  of  the  United  Kingdom  should  be  de- 
livered up  by  the  government  thereof  to  Swit- 
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zerland ;  and  an  order  in  council  having  been 
made,  which  directed  that  the  act  Bhould  apply 
in  the  case  of  the  treaty  : — Held,  that  the  treaty 
most  be  taken  to  be  incorporated  with,  and  to 
limit  the  operation  of,  the  act,  and  that  no 
British  subject  in  this  country  could  be  sur- 
rendered to  the  Swiss  government.  Reg.  v. 
WiUtm,  3  Q.  B.  D.  42 ;  37  L.  T.  354  ;  25  W.  R. 
44  ;  13  Cox,  C.  0.  630. 

\  person  condemned  par  contumace  in  France 
is  still  an  accused  person,  and  as  such  liable  to 
rendition.  Zhtbois^  In  /v,  or  CoppiUy  In  re^  2 
L.  R.,  Ch.  47  ;  36  L.  J.,  M.  C.  10  ;  12  Jur.,  N.  S. 
867  ;  16  L.  T.  165  ;  16  W.  R.  24. 

HaboEB  eorpoB.] — By  the  Extradition  Act, 
1870,  when  a  fugitive  criminal  is  brought  before 
a  police  magistrate,  the  latter  is  to  hear  the  case 
in  the  same  manner  and  to  have  the  same  juris- 
diction and  powers,  as  near  as  may  be,  as  if  the 
prisoner  were  brought  before  him  charged  with 
an  indictable  offence  committed  in  England  : — 
Held,  upon  a  rule  for  a  habeas  corpus,  upon  a 
committal  by  a  police  magistrate,  that  as  a  court 
of  common  law  is  not  a  court  of  appeal  in  such 
a  case,  it  will  not  question  the  judgment  of  the 
magistrate  if  the  case  was  within  his  jurisdiction 
and  there  was  any  evidence  to  support  his  deci- 
sion.   Hugnct,  Ex  parte,  29  L.  T.  40. 

By  the  terms  of  the  6  &  7  Vict.  c.  75,  the 
contracting  parties  were  at  liberty  at  any  time 
after  the  1st  January,  1844,  to  put  an  end  to 
the  convention  upon  which  it  was  founded,  by 
giving  six  months*  notice  of  their  intention  so  to 
do,  and  the  act  was  to  remain  in  force  during 
the  continuance  of  the  convention.  The  act, 
however,  contained  no  provisions  for  the  with- 
drawal or  renewal  of  such  notices.  The  French 
government,  on  the  4th  December,  1865,  gave 
such  notice,  but  on  the  21st  May,  before  the 
expiration  of  the  six  months,  they  gave  a  fresh 
notice,  and  agreed  with  the  English  government 
that  such  notice  should  be  treated  as  expiring 
on  the  21st  November,  1866:— Held,  that  the 
act  was  still  in  force,  and  a  habeas  corpus  was 
refused  to  a  French  subject  detained  in  English 
custody  after  the  expiration  of  the  six  months 
included  in  the  original  notice.  Widermann, 
Ex  parte,  12  Jur.,  N.  S.  536  ;  14  L.  T.  719. 

Extradition  of  Subject  of , State  not  Party  to 
Extradition  Treaty.] — An  'extradition  treaty 
between  the  United  Kingdom  and  the  Nether- 
lands provided  that  the  governments,  parties  to 
the  treaty,  should  reciprocally  deliver  up  to  each 
other  any  persons,  who  being  accused  of  any  of 
certain  specified  crimes  committed  within  the 
jurisdiction'  of  the  party  requiring  the  extradi- 
tion should  be  found  in  the  territories  of  the 
other  party.  The  treaty  further  provided  that 
neither  of  the  contracting  governments  should 
be  bound  to  deliver  up  its  own  subjects,  and 
that  a  person  arrested  under  the  treaty  in  either 
country  should  be  discharged,  if  within  fourteen 
days  a  requisition  should  not  have  been  made 
for  his  surrender  by  the  diplomatic  agent  of 
"  his  "  country  : — Held,  that  the  provisions  for 
the  extradition  of  criminals  under  the  treaty 
were  not  confined  to  persons  who  were  subjects 
of  the  state  requiring  the  extradition,  but  ap- 
plied to  all  persons  who  had  committed  any  of 
the  specified  crimes  within  the  jurisdiction  of 
such  state  of  whatever  nationality  they  might 
be,  except  subjects  of  the  state  from  which 
VOL.  zn. 


extradition  was  required.     Reg,   v.    Ganx,    9 
Q.  B.  D.  93  ;  51  L.  J.,  Q.  B.  419  ;  46  L.  T.  592. 

Law  of  Local  Yenue.] — Where  the  offence  is 
one  continuous  transaction  committed  partly  in 
one  country  and  partly  in  another,  the  English 
law  of  local  venue  in  criminal  matters  ought 
not  to  be  applied  to  the  extradition  of  fugitive 
criminals.    Reg.  v.  Jaeobi,  46  L.  T.  595,  n. 

Attachment  for  Contempt  of  Court  during 
Arroft  under.] — ^An  attachment  issued  by  the 
High  Court  of  Justice  for  disobedience'  of  an 
order  of  the  court  in  a  civil  action  is  not  an 
offence  within  the  meaning  of  the  19th  section 
of  the  Extradition  Act,  1870.  Therefore,  where 
a  party  to  an  action  in  the  Chancery  Division 
was  arrested  in  Paris  for  a  crime  under  the  Ex- 
tradition Act,  and  while  in  prison  in  England 
under  the  warrant  was  served  with  an  attach- 
ment for  disobedience  to  an  order  in  the  action  : 
— Held,  that  the  attachment  was  valid,  and  that 
the  prisoner  was  not  entitled  to  his  discharge 
until  he  had  cleared  his  contempt,  although  he 
had  been  acquitted  of  the  criminal  chaise. 
Pooley  V.  Whethum,  15  Ch.  D.  435 ;  50  L.  J., 
Ch.  236  ;  43  L.  T.  267  ;  29  W.  R.  296—0.  A. 

Belief  against  Abuse  of  Process.]— ^f  a  war- 
rant under  the  Extradition  Act  is  ootained,  not 
for  the  bon&  fide  purpose  of  punishing  a  person 
for  a  crime,  but  with  the  indirect  object  of 
making  him  amenable  to  an  attachment  in  a 
civil  action,  the  court  will  relieve  against  such 
an  abuse  of  the  process  of  the  court.    Ih, 

*<  Apprehension'' — ^Person  already  in  Custody 
— ^Arrest  without  a  Warrant.] — Under  s.  8  of 
the  Extradition  Act,  1870,  a  fugitive  criminal 
who  is  already  in  custody  may  be  detained  for 
an  offence  coming  within  the  act,  even  though 
he  was  originally  arrested  without  any  warrant. 
The  word  "apprehension"  in  s.  8  includes 
"detention": — ^Semble,  per  Brett,  L.  J.,  that  a 
constable  would  be  justified  in  arresting  without 
a  warrant  a  fugitive  from  a  foreign  country  on 
reasonable  grounds  of  suspicion  that  he  has  com- 
mitted a  crime  which  would  be  a  felony  if  com- 
mitted in  the  United  Kingdom.  Reg.  v.  Weil, 
9  Q.  B.  D.  701  ;  53  L.  J.,  M.  C.  74 ;  31  W.  R.  60 
— C.  A. 

Warrant  of  Arrest — ^Authentication  of.] — 
A  document  produced  before  a  magistrate  as 
the  "foreign  warrant'*  of  arrest  under  s.  10 
of  the  Extradition  Act,  1870,  was  sealed  with 
the  seal  of  the  department  of  justice  at  the 
Hague,  and  purported  to  be  a  copy  of  the  record 
or  minutes  of  a  certain  order  or  decree  of  the 
criminal  court  of  justice  there,  setting  forth  the 
charges  against  the  criminal  whose  extradition 
was  sought,  and  authorizing  proceedings  against 
him  and  his  arrest : — Held,  that  the  production 
of  such  a  document  before  the  magistrate  was  a 
suificient  compliance  with  the  provisions  of  s.  10 
of  the  Extradition  Act,  1870,  which  provides 
that  the  magistrate  may  commit  the  criminal  to 
prison,  if,  inter  alia,  the  foreign  warrant  autho- 
rizing his  arrest  is  duly  authenticated.  Reg.  v. 
Ganz,  supra. 

Semble,  such  document  must  be  regarded  as 
in  the  nature  of  an  original  for  this  purpose.    Ih. 

Validity  of.]  —  A  French   subject  and 

fugitive  criminal  was  apprehended  in  England 
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not  protect  the  inheritance  of  the  fee  against  the 
crown's  debt,  the  settlement  being  voluntary. 
Jh'x  V.  St.  Joh/i,  2  Price,  317. 

Term  to  attend  Inheritanee.] — ^A  term  of 
ycare,  originally  created  out  of  an  estate  pur- 
chased by  a  person  who  afterwards  became  in- 
debted to  the  cro^^Ti,  to  secure  a  sum  of  money 
due  by  one  of  the  vendors,  and  vested  in  a 
trustee  for  that  purpose,  and  after  several  mesne 
conveyances  assigned  to  a  trustee  for  another 
purchaser  of  the  estate  for  a  valuable  considera- 
tion without  notice,  to  attend  and  protect  the 
inheritance,  such  latter  purchaser  claiming 
directly  under  the  first  incumbrancer  by  a  title 
paramount  to  the  crown  debtor,  is  not  liable  to 
an  extent  for  a  crown  debt.  Hex  v.  Lambe, 
M'Clel.  402  ;  13  Price,  649. 

Koney  Paid  by  Agent  of  Crown  to  Shoriit]— 
A  sheriff  cannot  retain  against  the.cro^-n  a  sum 
of  money  deposited  by  an  agent  of  the  crovm,  to 
cover  the  expenses  of  a  sale  by  auction  of  pro- 
perty seiz^  under  an  extent,  and  sold  under  a 
venditioni  exponas.    Hex  v.  Joftes,  1  C.  &  J.  140. 

Ooodf  Chargeable  with  Duties.]— A  tax-col- 
lector was  accustomed  to  pay  moneys  received 
on  account  of  taxes  to  R.,  who  paid  the  sum 
into  his  banker's,  to  his  private  account,  with 
knowledge  of  the  banker  that  the  same  were 
blended  with  the  moneys  of  R.  The  banker 
having  become  insolvent : — Held,  that  an  extent 
in  chief  might  issue  against  him  for  the  recovery 
of  the  crown  moneys,  the  amount  being  a  ques- 
tion for  a  jury.    Iteg.  v.  Ward,  2  Ex.  301. 

Goods  which  have  become  chargeable  to  the 
crown  for  duties  cannot  be  discharged,  except  by 
an  actual  bon&  fide  sale.  Att,-  Gen,  v.  Truevtan, 
11  M.  &  W.  604  ;  13  L.  J.,  Ex.  70. 

W.,  having  made  advances  upon  malt  sent  to 
him  by  A.  for  sale,  claimed  against  the  crown,  to 
whom  A.  was  indebted  for  duties,  a  lien  for  the 
amount  he  had  advanced.  The  malt  having  been 
seized  under  an  extent,  the  solicitor  of  excise 
wrote  to  the  collector  in  substance  as  follows  : — 
"  Sir, — The  board  has  under  their  consideration 
the  petition  from  W.,  and  have  ordered  that  the 
ciaim  of  W.,  as  found  by  the  jury  on  the  sheriffs 
inquisition,  should  be  allowed ;  you  will,  there- 
fore, communicate  this  minute  to  W.  and  the 
under-sheriff.  The  amount  of  W.'s  lien  is  2,488/. 
16«.  Sd.y  but  you  will  satisfy  yourself  as  to  the 
correctness  of  this  amount  by  examination.  If 
the  whole  of  the  parties  interested  consent  to  an 
immediate  sale,  and  the  under-sheriff  is  satisfied 
with  such  consent,  the  under-sheriff  may  at  once 
sell.  You  had  better  attend  and  watch  the  sale, 
and  as  soon  as  the  sales  have  been  effected,  you 
will  acquaint  me  with  the  amount  I'ealized,  and 
how  such  amount  has  been  disposed  of,  or  is  pix>- 
posed  to  be.  You  will  consult  with  the  under- 
sheriff  and  all  other  parties  as  to  the  best  mode 
of  sale,  whether  it  is  likely  as  much  will  be  ob- 
tained by  a  forced  sale  by  public  auction,  as  by 
allowing  W.  to  disi)ose  of  it  in  the  market,  in 
the  ordinary  course,  when  a  favourable  oppor- 
tunity may  present."  This  letter  was  shewn  to 
\V.,  who  sold  the  malt,  with  the  consent  of  all 
parties,  but  whether  for  ready  money  or  on  bills 
did  not  appear.  The  court  having  aftei*wards 
decided,  that  the  lien  of  the  crown  ovennjde  that 
of  the  factor,  the  solicitor  to  the  excise  wrote 
to  the  collector : — "  No  further  steps  must  be 


taken  i*especting  the  sale  of  the  malt,  or  the 
appropriation  of  the  proceeds."  That  letter  was 
shewn  to  W.,  who,  on  the  following  day,  paid  a 
sum  to  the  under-sheriff,  as  the  balance  due  to  the 
crown,  after  deducting  the  amount  of  his  own 
lien  : — Held,  that  the  crown  was  entitled  to  re- 
cover the  entire  proceeds  of  the  sale,  upon  an  in- 
formation for  money  had  and  received,  the  facU 
not  amounting  to  an  authority  from  the  crown 
for  W.  to  appropriate  them,  or  to  payment  by  the 
crown  of  his  claim  ;  and,  therefore,  the  question 
mooted,  whether  the  crown  can  recover  money 
paid  under  a  full  knowledge  of  the  circum- 
stances, but  in  ignorance  of  the  law,  not  arising. 
Att.'Gen.  v.  Warmsley,  12  M.  &  W.  179  ;  13  L. 
J.,  Ex.  66. 

An  extent  in  chief  may  issue  against  a  banker 
for  the  recovery  of  interest  allowed  by  him  on  the 
half-yearly  balance  of  a  tax-collector's  account,  in 
which  his  own  and  the  crown  moneys  arc  blended 
together ;  also  to  recover  the  amount  of  a  banker  6 
promissory  note,  in  the  hands  of  a  tax-collector, 
and  received  by  him  in  payment  of  taxes.  Beg. 
V.  Adams,  2  Ex.  299. 

A  sum  of  money  in  the  hands  of  the  acoount- 
ant-general  in  bankruptcy,  to  the  credit  of  a  party 
against  whom  an  extent  had  been  issued,  was 
seized  by  the  sheriff  into  the  hands  of  the  crown, 
although,  in  consequence  of  its  being  in  the  ac- 
countant-geneial's  hands,  he  could  not  obtain 
actual  possession  of  it ;  the  court  granted  a  rule 
calling  on  the  sheriff  to  pay  over  the  money  to 
the  use  of  the.  crown,  but  refused  to  make  the  ac- 
countant-general a  party  to  the  rule.  lieg,  v. 
Autftin,  1  D.,  N.  S.  666  ;  10  M.  &  W.  691  ;  12  L. 
J.,  Ex.  86  ;  6  Jur.  222. 

Semble,  that  the  lien  of  the  crown  for  duties 
in  arrear  is  divisible,  and  confined  to  the  several 
specific  matters  in  respect  of  which  the  various 
several  sums  of  the  duties  have  accrued ;  and 
that  the  whole  is  not  liable  generally  to  the 
satisfaction  of  the  duties  arising  on  each  several 
part.     Jtex  v.  Dale,  13  Price,  739. 

The  3  Geo.  4,  c.  95,  s.  10,  gave  a  lien  for 
arrears  of  stage-coach  duties  upon  the  coaches 
and  horses,  and  harness  employed  therein,  in 
respect  of  which  such  arrears  had  accrued: — 
Held,  first,  that  the  lien  attached  though  the 
property  had  passed  to  the  assignees  under  a 
commission  of  bankruptcy  ;  and,  secondly,  that 
the  duties  on  each  coach  attached  as  a  h'eu  upon 
that  coach,  jcc.  only,  and  not  upon  the  general 
stock  of  coaches,  horses,  &c.  Day^  In  re, 
M'Clel.  384. 

Partnerahip  Property.] — Under  an  extent 
against  one  partner,  the  croii^'n  can  only  take 
the  separate  interest  of  the  partner,  liable  to  the 
partnership  debts.  Hex  v.  Sanderson,  Wightw. 
50. 

If  two  writs  of  extent  are  issued,  the  one  for  a 
joint  debt,  and  the  other  for  a  separate  debt, 
in  the  same  sum,  and  the  inquisitions  find  a 
joint  debt  and  a  separate  debt  in  different  sums, 
the  court  will  not  set  them  both  aside  on  the 
ground  of  irregularity,  but  will  support  that 
which  is  correct.    Hex  v.  Mallett,  1  Ptice,  395. 

Where  a  joint  debt  has  been  found,  the  death  of 
one  of  the  debtors  does  not  vitiate  the  proceed- 
ings as  against  the  survivor.    Jb, 

A.  and  B.  carried  on  business  in  partnership  ; 

they  were  also  members  of  a  firm  which  traded  as 

C.  h  Co. ;   A.  and  B..  for  the  purpose  of  paying 

j  off  certain  of  their  debts,  assigned  in  trust  to  the 
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other  members  of  the  firm  of  C.  k  Co.  portions  of 
t  heir  shares  in  that  firm.  The  assignment,  which 
was  bon&  fide,  was  regularly  intimated,  and  it  was 
<luly  entered  in  the  books  of  the  firm.  An  extent 
At  the  suit  of  the  crown  afterwards  issued  against 
A.  and  B. : — Held,  that  the  portions  of  shares 
thus  assigned  could  not  be  seiz^  under  the  extent. 
Spears  v.  Lord  Advocate,  6  C.  &  F.  180 ;  1  Rob. 
£86. 

• 

2.  Priority  of. 

Over  Extents  in  Aid.  j — An  immediate  extent, 
and  an  extent  in  chief  m  the  second  or  any  de- 
gree, are  to  be  satisfied  before  an  extent  in  aid 
of  a  prior  teste,  where  the  same  goods  were 
seized  under  both  extents,  although  the  inquisi- 
tion on  the  latter  was  taken  before  that  on  the 
former,  and  on  the  same  day  as  the  inquisition 
on  the  immediate  extent,  and  the  venditioni  ex- 
ponas on  the  extent  in  aid  was  tested  before 
that  which  issued  on  the  extent  in  chief  in  the 
particular  degree.  Kex  v.  Larking,  8  Price, 
683. 

It  is  not  necessary  that  the  crown,  in  proceed- 
ing to  recover  the  debts  of  its  debtor  by  extent 
within  the  first  degree,  should  first  apply  the 
immediate  debtor's  proper  effects  in  discharge 
of  its  debts,  before  it  resorts  to  the  debtor's  debts. 
Jh. 

Oyer  Aidgneei  1&  Bankmptey.] — Where  the 
adjudication  in  bankruptcy  and  appointment  of 
an  official  assignee  take  place  at  an  earlier 
period  of  the  same  day  on  which  a  writ  of  extent 
is  issued  against  the  bankrupt  for  a  crown  debt, 
the  fraction  of  a  day  is  not  to  be  taken  in  account, 
and  the  title  of  the  crown  must  prevail.  Reg, 
V.  Edwards,  9  Ex.  32.  Affirmed  in  error,  9  Ex. 
628  ;  2  C.  L.  R.  590  ;  23  L.  J.,  Ex.  42  ;  18  Jur. 
384— Ex.  Ch. 

The  lien  of  the  crown  for  duties  in  arrear  at- 
taches on  the  subject-matter  in  respect  of  which 
they  arise,  although  process  does  not  issue  till 
after  an  assignment  of  it  to  a  provisional  assignee 
under  a  commission  of  bankruptcy.  Hex  v. 
Dale,  13  Price,  739. 

Replication  to  a  plea  in  bar  to  an  extent  in 
aid,  that  the  defendant  was  trustee  under  a  prior 
de<Hl  of  assignment  for  the  general  benefit  of  all 
the  insolvent's  creditors  ;  that  the  prosecutor  of 
the  extent  was  indebted  to  the  crown  at  the 
time  of  executing  the  deed  ;  that  the  insolvent 
then  carried  on  trade,  and  was  not  then  seised  of 
lands  ;  that  the  insolvent  was  then  indebted  to 
the  prosecutor,  and  that  the  prosecutor  had  not 
executed  the  assignment,  is  bad.  Ilex  v,  Wat- 
son, 3  Price,  6. 

Over  lAndlord.]— Although  the  title  of  the  \ 
crown  attaches  from  the  teste  of  the  writ,  it  is 
commensurate  only  with  the  interest  of  its 
debtor;  and,  therefore,  when  that  was  deter- 
mined by  the  act  of  seizure  under  a  claim  of 
forfeiture  in  a  lease,  the  title  of  the  crown  was 
defeated  by  the  same  event.  Jtex  v.  Toomng, 
M*Clel.  &  Y.  644. 

Over  Ezeeutiont  of  the  Subject.] — The  provi- 
sion of  the  latter  part  of  33  Hen.  8,  c.  39,  s.  74, 
applies  only  to  cases  where  the  goods  of  the 
debtor  are  not  only  taken  in  execution,  but  sold, 
the  property  in  them  not  being  altered  till  then ; 
and  until  the  property  be  altered  and  transfeiTcd 


absolutely  from  the  debtor,  by  sale  and  delivery, 
the  crown's  execution  is  to  be  preferred,  even 
where  the  crown  process  was  so  sued  out.  Hex 
V.  Sloper,  6  Price,  114, 

Process  sued  out  by  the  crown  against  a  de- 
fendant to  recover  penalties,  upon  which  judg- 
ment for  the  crown  is  afterwards  obtainetl, 
entitles  the  king's  execution  to  have  priority 
within  33  Hen.  8,  c.  39,  s.  74,  before  the  execu- 
tion of  a  subject  whose  execution  had  issued 
and  been  commenced  on  a  judgment  recovered 
against  the  same  defendant  prior  to  the  king's 
judgment,  but  subsequent  to  the  commencement 
of  the  king's  process ;  the  king's  writ  of  execu- 
tion having  been  delivered  to  the  sheriff  before 
the  actual  sale  of  the  defendant's  goods  under 
the  plaintiff's  execution.  Sutler  v.  Butler,  1 
East,  338  ;  A'.  P.,  Att.-Gen,  v.  Aldersey,  1  East, 
341. 


Although  Extent  ie  Tested  after  Deliyery 


of  Subjeet't  Writ  to  Sheriitl— Goods  seized  under 
a  fi.  fa.,  at  the  suit  of  a  subject,  are  before  sale 
liable  to  be  taken  by  virtue  of  the  king's  extent, 
tested  after  the  delivery  of  the  fi.  fa.  to  the 
sheriff.  Hex  v.  Wells,  16  East,  278,  n. ;  S,  P., 
oontri,  Itorke  v.  Dayrell,  4  T.  R.  402;  and 
Uppo^in  V.  iSuwner,  2  W.  Bl.  1294. 

Recognized  and  adhered  to  by  the  Court  of 
Exchequer  as  clear  law  ;  and,  as  it  stood  unoon« 
tradicted  by  later  authority,  although  at  vari- 
ance with  former  determinations,  they  would 
not  allow  it  to  be  questioned  on  an  interlocutory 
motion.  Hex  v.  Hloper,  6  Price,  114.  And  see 
Rex  V.  Osbourne,  6  Price,  94 ;  and  Stacy  v. 
Ilulse,  2  Dougl.  411. 

Where  goods  were  taken  in  execution  by  the 
sheriff  on  a  fi.  fa.,  and  whilst  they  remained  in 
his  hands'  unsold,  an  extent  came  at  the  king's 
suit,  tested  after  the  entry  of  the  sheriff  under 
the  fi.  fa. ;  and  the  sheriff  thereupon  seized  the 
said  goods  subject  to  the  former  seizure,  and 
afterwards  sold  them  under  a  venditioni  exponas 
issued  upon  such  extent,  and  paid  over  the  pro- 
ceeds 01  such  sale  by  order  of  the  Court  of 
Exchequer  : — Held,  that,  at  all  events,  without 
determming  whether  the  king's  extent  was  under 
the  circumstances  entitled  to  priority,  the  plain- 
tiff could  not  maintain  money  had  and  received 
against  the  sheriff  for  the  proceeds  of  such  sale. 
nurston  V.  Mills,  16  East,  264. 

The  sheriff  seized  the  goods  of  a  debtor  under 
a  fi.  fa.,  and,  whilst  they  remained  in  his  hands 
unsold,  an  extent  in  chief  in  the  second  degree 
tested  after  the  seizure  was  delivered  to  the 
sheriff  r—Held,  that  the  goods  might  be  seized 
and  sold  under  the  extent,  without  regard  to  the 
fi.  fa. ;  and  that  it  makes  no  difference  whether 
the  extent  is  in  chief  or  in  aid.  Giles  v.  Grorer, 
1  C.  &  F.  72  ;  2  M.  &  Scott,  197  ;  9  Ring.  128. 

The  doctrine  of  the  crown  process  having 
priority,  where  it  bears  teste  on  a  day  subsequent 
to  a  subject's  execution  on  a  fieri  facias  under 
which  the  sheriff  has  seized,  applies  to  cases  of 
extents  in  aid.    Rex  v.  Sloper,  6  Price,  144. 

Or  at  the  lame  Time.] — ^Where  writs  of 

1    «     .    »     • r J j_«4.  *.u^ 


extent  and  fieri  facias  were  issued  against  the 
goods  of  the  defendant,  tested  on  the  same  day, 
the  court  refused  to  gitint  a  writ  of  venditioni 
exponas  on  the  return  to  the  fieri  facias.  Rex 
V.  Devon  (^Sheriff),  1  Chit.  643. 

Extent  DellTered  after  Sale  by  Sheriff.]— 
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A  fieri  &clas  issued  at  the  suit  of  the  plaintiff 
on  Friday,  the  14th  of  November,  against  the 
goods  of  J.  S.  :  on  Saturday,  the  15th,  the  sheriff 
seized  and  sold  part  of  the  goods,  and  the  re- 
mainder by  12  o'clock  on  Monday,  the  17th : 
after  they  had  been  delivered  to  the  purchasers, 
and  removed,  but  while  the  money  arising  from 
the  proceeds  of  the  sale  remained  in  the  hands 
of  the  sheriff,  namely,  at  six  in  the  evening  of 
the  17th,  a  writ  of  extent  was  delivered  to  him : 
— Held,  that,  by  the  sale  the  execution  of  the 
plaintiff  was  executed,  and  that  he  might  recover 
the  moneys  levied  under  such  sale  from  the 
sheriff  in  an  action  for  money  had  and  received. 
Stcain  v.  Morland,  1  B.  &  B.  370 ;  Gow,  39  ;  3 
Moore,  740. 

Enlargement  of  Time  for  Botnming.] — The 

court,  upon  the  application  of  the  sheriff,  en- 
larged the  time  for  his  making  a  return  to  a  fi.  fa., 
upon  a  suggestion  of  a  reasonable  doubt  whether 
the  goods  seized  under  the  writ  were  not  covered 
by  an  extent  afterwards  issued  at  the  suit  of  the 
crown  for  malt  duties  under  28  Geo.  3,  c.  37,  s. 
21,  for  the  purpose  of  inducing  the  plaintiff  to 
go  into  the  Court  of  Exchequer,  and  there  con- 
test the  question  of  right  with  the  crown  in  a 
more  eligible  manner  than  in  K.  B.  IVflU  v. 
Pichman,  7  T.  R.  174. 

The  court  allowed  five  days*  time  to  the 
sheriff  to  make  his  return  to  a  li.  fa.,  on  the  sug- 
gestion of  a  difficulty  occasioned  by  a  writ  of 
extent  having  been  afterwards  issued  at  the  suit 
of  the  crown  :  but  the  rule  for  further  time  was 
granted  on  payment  of  costs.  Jlejr  v.  Devon 
(,Sh€riff')f  sujpra. 

Writ  of  Error  by  Execution  Creditor.]— Where, 
on  a  judgment  for  the  crown  in  an  action  for 
penalties,  an  extent  was  issued,  and  a  levy  made 
by  the  sheriff,  and  whilst  the  money  levied  was 
in  the  sheriff's  hands,  the  defendant  brought  a 
writ  of  error,  the  court,  on  application,  ordered 
the  money  to  be  paid  by  the  sheriff  to  the  officer 
of  the  crown,  notwithstanding  it  was  objected 
that  if  the  judgment  was  reversed  the  party 
would  not  be  able  to  obtain  a  writ  of  restitution, 
but  would  be  driven  to  a  petition  of  right :  the 
court  holding  that  the  crown  could  not  be  placed 
in  a  worse  situation  than  a  subject  under  similar 
circumstances  ;  and  the  court  could  not  take 
notice  that  greater  difficulties  existed  in  obtain- 
ing restitution  from  the  crown  than  from  the 
subject.    Brx  v,  Bvm*^  1  Y.  k  J.  679. 

Levy  nnder  an  Extent — Betnm  of  Knlla  bona 
by  Sheriff  to  Writ  of  Fi.  fit.]— The  sheriff  entered 
and  took  possession  of  the  defendant's  goods 
under  a  fi.  fa.  Before  the  sale,  the  officers  of  the 
customs  entered,  to  levy  for  a  penalty  recovered 
against  the  defendant  for  an  offence  against  the 
revenue.  The  sheriff  permitted  the  goods  to  be 
taken  for  the  penalty,  and  returned  nulla  bona 
to  the  fi.  fa.  : — Held,  that  he  was  justified  in  so 
doing,  as  there  is  no  distinction  between  a 
warrant  to  levy  a  penalty  given  to  the  crown  by 
statute  and  an  execution  under  an  extent. 
(inne  V.  Aldridge,  2  M.&  Scott,  5G8  ;  9  King.  428. 


3.  Pkoceedinqs  IK. 

Inquisition — Finding    of.] — An     inquisition, 
finding  special  matter,  without  stating  any  con- 


clusion as  a  &ct,  is  bad,  and  may  be  quashed  on 
motion.    Bex  v.  Sherwood^  3  Price,  269. 

An  inquisition  finding  A.  indebted  to  B.  and 
the  other  partners  and  proprietors  of  a  certain 
society  or  company  called  the  Kent  Inanranoe 
Company,  is  ai^mciently  certain  without  naming 
the  individual  members  of  such  company, 
although  they  are  not  incorporated.  Bamsbottow 
V.  Bex  (in  error),  7,  Price  670. 
•  Upon  a  scire  &cias  to  recover  money  found 
due  to  the  crown  for  duties  of  customs  by  an  in- 
quisition taken  under  a  commission  to  find  debts, 
it  appeared  on  the  record  that  the  oommission, 
which  was  tested  the  21st  February,  and  return- 
able the  16th  April,  1843,  authoria&ed  the  com- 
missioners  to  inquire  whether  D.  is  now  indebted 
in  any  and  what  sums  of  money.  The  inquisition 
was  taken  and  returned  on  the  1st  March,  1843, 
and  the  jury  found  that  D.  was,  on  the  day  of 
taking  that  inquisition,  indebted  to  the  crown  in 
262/.  lOir.,  for  the  duty  of  customs  on  silk  im- 
ported by  him  between  the  6th  and  14th 
Februanr,  1841,  and  that  the  sum  and  every  part 
thereof  still  remained  due  and  unpaid  : — Held, 
that  this  finding  was  good  in  form,  and  was 
warranted  by  the  commission.  Dean  v.  Be^.  (t » 
error\  15  M.  &  W.  476  ;  3  D.  &  L.  714  ;  lbL.J^ 
£x.  236. 

The  scire  facias  was  tested  the  30th  March, 
1843  : — Held,  that  its  having  .issued  before  the 
return-day  of  the  commission  was  a  mere  Irre- 
gularity, and  not  a  ground  of  error.    lb. 

In  an  immediate  extent,  on  an  inquisition  to 
find  debts,  the  jury  may  find  the  fact  of  a  debt 
being  due  to  the  crown,  on  the  sole  evidence  of 
an  affidavit  that  the  debt  is  due.  Beg.  v.  Bgle, 
9  BI.  &  W.  227  ;  1  D.,  N.  S.  431  ;  6  Jur.  238. 

On  the  execution  of  a  oommission  issued  pre- 
viously to  an  extent  in  chief,  it  is  competent  to 
the  jury  to  find  the  debts  due  to  the  crown  on 
any  evidence  that  will  satisfy  them  of  the  £act ; 
and  the  common-law  rules  of  evidence  are  not 
obligatory  on  them  or  on  the  commissioner.    lb. 

For  a  form  of  a  commission,  see  6  Jur.  238,  n. 


Eatnre  ol]— The  inquisition  is  not  wholly 


an  ex  parte  proceeding,  and  a  claimant  of  pro- 
perty in  the  goods  inquired  of  may  assert  his 
claim  before  the  sheriff,  and  put  material  ques- 
tions to  witnesses  examined  on  the  part  of 
the  prosecution,  in  the  way  of  cross-examina- 
tion, to  shew  that  the  goods  belonged  to  him  ; 
and  if  the  sheriff  refuses  to  permit  such  inter- 
rogatories to  be  put,  the  court  will  set  aside  the 
extent  and  inquisition.  Bex  v.  Oollmgridgey 
3  Price,  280. 


When  it  can  be  Travenod.]— The  court 


will  admit  a  party  claiming  goods  seized  by  the 
sheriff,  under  a  capias  utlagatum,  to  enter  his 
claim,  and  traverse  the  inquisition  after  the  time 
for  so  doing  has  expired,  and  a  venditioni  exponas 
executed,  where  the  claimants  attorney  has 
mistaken  his  course,  and  brought  an  action 
against  the  sheriff  instead  of  having  claimed  and 
traversed  on  payment  of  costs.  Bex  v,  BandeU^ 
5  Price,  576. 

It  is  sufficient,  if  a  defendant  claiming  goods 
seized  under  an  extent,  traverses  the  property 
being  in  the  debtor  to  the  crown's  debtor  at  the 
time  of  the  seizure  or  of  taking  the  inquisition  ; 
and  it  is  not  necessary  to  say,  at  the  time  of  the 
issuing  of  the  extent.  Bex  v.  Lambton,  5  Price. 
421. 
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■■  Onui  proband!.] — Parties  claiming  goods 
-which  have  been  f  onnd  by  inquisition  to  hi  the 
property  of  a  defendant  under  an  extent,  must 
shew  title  in  themselveSi  and  cannot,  unless  that 
title  is  admitted  on  the  record,  object  on  demurrer 
to  the  proceedings  upon  the  extent,  Rtx 
i^mlhy,  1  Y.  k  J.  249. 


V. 


Scire   faeiaf,  Founded   on.] — ^Where   a 

scire  facias,  founded  on  an  inquisition,  misrecites 
the  inquisition,  and  therefore  fixes  by  such  recital 
a  day  on  which  the  debt  had  been  found  to  be 
due  differing  from  the  true  day  named  in  the 
inquisition,  the  court  will  give  leave  to  amend 
the  writ  on  payment  of  the  costs,  even  after  the 
defendants  have  pleaded.  Rex  v.  Scott,  4  Price, 
181. 

If  an  inquisition  to  find  debts,  executed  in 
vacation,  were  returnable  in  the  following  term, 
and  a  scire  facias  issued  thereon,  tested  as  of  the 
term  preceding  the  vacation,  the  court  would  set 
it  aside  for  the  repugnancy  which  must  appear 
on  the  &ce  of  the  record  ;  nor  would  they  allow 
it  to  be  aided  by  inserting  the  true -dates,  by 
means  of  a  memorandum  on  the  record.  Bex  y, 
Pearson,  3  Price,  288. 

Doubt  ai  to  Priority  of  Writ.] — Upon  an 

inquiry  under  an  extent,  it  appeared  that  the 
defendant  had  assigned  all  his  property  two 
days  before  the  teste  of  the  writ,  by  a  deed, 
which  was  an  act  of  bankruptcy,  and  upon 
which  a  fiat  was  issued  before  the  teste  of 
the  writ.  The  sheriff  returned  that,  to  the 
knowledge  of  the  jurors,  the  defendant  had  no 
goods.  Upon  an  application  by  the  attorney- 
general,  the  court  ordered  a  writ  ad  melius 
inquirendum  to  issue,  that  the  facts  as  to  the 
assignment  might  appear  upon  the  inquisition,  it 
being  suggested  that  the  crown  would  be  entitled 
to  the  goods  as  against  the  assignees.  Beg,  v. 
Jobling,  4  Ex.  483  ;  19  L.  J.,  Ex.  14. 

Betnm  of  Writ.]— Writs  of  extent  are  return- 
able in  vacation,  under  5  &  6  Vict.  c.  86,  s.  8. 
Beff,  V.  Benton,  2  Ex.  216  ;  5  D.  &  L.  750  ;  17 
L.  J.,  Ex.  264. 

Pleadings.] — A  plea  stating  that  the  defen- 
dant accepted  a  bill  drawn  upon  him  by  the 
original  debtor,  and  which  did  not  become  due 
till  after  the  inquisition  was  taken,  is  good. 
Bex  V.  Dawson,  Wightw.  32. 

A  defendant  cannot  enter  a  claim  and  traverse 
an  inquisition  after  he  has  moved  to  quash  the 
proceedings  on  affidavits  which  were  satisfactorily 
answered  ;  and  a  rule  for  that  purpose  was  dis- 
charged.   Bex  V.  BicMey,  4  Price,  323. 

Eleetion  ai  to  Proceedings  by  Extent  or  Scire 
facias.] — The  crown  has  no  election  to  proceed 
either  by  extent  or  scire  facias,  where  the  debtor 
is  not  inaolvent.  Bex  v.  Thompso7i,  3  Price, 
278. 

When  Court  will  Grant  a  new  Writ  for 
tame  Claim.]— ^The  court  will  not  g^ant  a  new 
writ  of  extent  of  the  date  of  a  former,  tested 
between  eight  and  nine  years  before,  on  the 
ground  that  the  defendant  had  been  since  found 
to  have  been  further  indebted  to  the  crown,  and 
to  have  had,  at  the  time  of  issuing  the  first 
extent,  property  not  then  known  to  belong  to 
him,  and  though  his  goods  and  chattels,  seized 


and  sold  under  that  writ,  produced  only  so  much 
as  would  satisfy  but  a  very  small  part  of  the 
crown's  original  debt :  but  a  new  writ  of  present 
teste  should  be  issued,  which  might  be  done  at 
any  time,  on  application  to  a  baron,  where,  while 
the  crown  debt  remaining  unsatisfied,  the  defen- 
dant becomes  possessed  of  newly-acquired  pro- 
perty.   Bex  V.  Harvey,  7  Price,  238, 

For  different  Claim.1 — Where  an  extent 


to  find  debts  had  been  issued  against  a  person  in 
the  service  of  the  crown,  and  an  inquisition  taken 
thereon,  such  proceedings  were  held  to  be  no 
objection  to  a  second  extent  and  an  inquisition 
by  the  same  revenue  board  against  the  same 
property  on  a  prior  claim.  Bex  v.  Bawlings,  12 
Price,  834. 

To  found  and  support  such  proceedings,  a  state- 
ment that  the  party  owed  to  the  king  a  sum  of 
money  claimed  to  be  due  from  him  to  the  crown, 
as  the  balance  of  his  account  delivered  in  upon 
oath  to  the  commissioners  for  auditing  the  public 
accounts  in  his  capacity,  &c.,  is  a  suificient 
averment  and  finding  a  debt  due  to  the  king. 
Ih. 

A  person  claiming  to  be  an  incumbrancer  on 
lands  seized  by  the  crown  under  an  extent  and  in- 
quisition against  the  crown  debtor,  is  not  entitled 
to  notice  of  the  holding  a  further  inquisition 
under  another  extent  against  the  same  person,  on 
a  similar  charge,  of  prior  date,  although  on  the 
first  inquisition  the  jury  had  returned  him  an  in- 
cumbrancer on  the  estate  found  to  belong  to  the 
debtor.    Ih, 

The  court  refused  an  application  on  the  part 
of  the  incumbrancer,  for  an  order  that  he  might 
have  notice  of  the  holding  any  further  inquisi- 
tion.   Ih, 

Affidayitt  used  on.] — An  affidavit  for  an  imme- 
diate extent  in  chief  against  a  bond-debtor  to 
the  crown  should  contain  a  distinct,  positive,  and 
unequivocal  allegation  of  a  breach  of  the  bond  : 
therefore,  where  the  allegation  of  the  breach  in 
the  affidavit  was  ambiguous,  an  extent  issued 
against  one  of  the  obligors  was  set  aside.  But, 
where  the  extent  is  issued  against  a  surety,  the 
affidavit  need  not  state  that  application  has  been 
made  to  the  principal  debtor  for  payment,  or  that 
he  is  in  decayed  and  insolvent  circumstances. 
Bex  V.  Marsh,  M*CleL  688  ;  13  Price,  826. 

Where  an  extent  in  chief  had  been  issued  for 
the  recovery  of  a  sum  of  money,  being  proceeds 
of  assessed  taxes  for  part  of  a  year,  deposited  by  a 
collector  with  a  banking-house  which  had  stopped 
payment,  and  such  sum  was  partly  composed  of 
balances  left  in  the  hands  of  the  collector  upon 
his  several  monthly  payments  to  the  receiver- 
general,  the  court  refused  to  refer  it  to  the  king's 
remembrancer  to  see  (in  effect)  whether  the 
poundage  upon  all  those  payments  ought  not  to 
be  deducted  from  the  sum  mentioned  in  the  ex- 
tent, as  being  the  collector's  and  not  the  king's 
money  :  upon  the  grounds — 1st,  that  the  appli- 
cation was  without  precedent ;  2nd,  that  the 
collector's  title  did  not  accrue  till  the  completion 
of  his  collection,  and  payment  of  his  entire 
assessment;  drd,  that  the  same  did  not  come 
within  the  jurisdiction  of  the  court  as  a  debt  or 
liquidated  demand,  but  was  subject  to  the  control 
of  the  lords  of  the  treasury,  who  have  all  the 
requisite  accounts  before  them,  as  an  equitable 
claim  to  be  adjusted  or  wholly  disallowed, 
according  to  circumstances  ;  4th,  that  it  would 
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be  impossible  for  the  master,  without  the 
accoants,  to  see  whether  ultimately  the  collector 
would  have  any  claim.    lb. 

It  is  not  necessary,  in  the  affidavit  made  for 
obtaining  a  baron^s  fiat  for  an  extent  in  chief  in 
the  second  degree,  that  there  should  be  any  aver- 
ment of  the  insolvency  of  the  crown  debtor,  or 
any  fact  stated  from  which  it  may  be  inferred. 
Rex  V.  SfiacJiellf  11  Price,  772. 

Nor  is  it  necessary  in  such  a  case  to  negative 
collusion.    lb, 

Objeeting  to.] — After  a  defendant  has 


obtained  time  to  plead,  he  cannot  object  to  the 
affidavit  on  motion.    JUx  v.  Ripj^on^  3  Price,  38. 

Writ  ante-dated.] — The  couit  refused  to  allow 
a  writ  of  immediate  extent  to  be  ante-dated. 
Rex  V.  Maberly,  2  D.  P.  C.  383  ;  2  C.  &  M.  536  ; 
4  Tyr.  346. 

Gronndt  for  Dieeharging  Person  taken  nnder.] 
— ^An  application  to  discharge  a  defendant  in 
prison  under  an  extent  for  duties  in  his  hands 
(being  a  part  of  money  received  by  him  for  pre- 
miums and  duties  on  policies  as  agent  for  an  in- 
surance company),  on  the  ground  of  his  having 
been  arrestea  by  the  office  for  the  whole  balance 
due  from  him  to  them,  including  such  duties,  be- 
fore the  extent  issued,  as  to  which  debt  he  was 
afterwards  dischaiged  under  4;he  insolvent  act, 
was  refused,  by  discharging  a  rule  to  shew  cause ; 
the  court  holding,  that  such  a  ground  raised  a 
question  of  merits  which  could  not  properly  be 
brought  before  them  but  by  traversing  the  in- 
quisition ;  and  that  they  could  not  set  aside  an 
extent  quia  improvide  emanavit  on  motion,  on  a 
statement  of  such  facts  by  affidavit  as  would 
amount  to  a  defence.  Rex  v.  Seton^  8  Price, 
671. 


III.    EXTENTS  IK  AID. 
1.  Who  Entitled  to. 

Banken.] — Bankers,  having  money  in  their 
house,  arising  from  the  assess^  taxes  paid  in  for 
the  purpose  of  being  paid  over  to  the  Exchequer, 
on  account  of  a  receiver-general,  for  the  due 

{)ayment  of  which  by  him  they  have  given  a 
)ond  to  the  crown,  are  still  entitled  to  sue  out 
an  extent  in  aid,  and  that  upon  affidavit  stating 
generally  their  having  received  the  money  for 
that  purpose.    Rex  v.  Gibbs,  7  Price,  633. 

An  immediate  debtor  to  the  crown,  indebted  by 
reason  of  his  receipt  of  the  cro*wn's  money,  as  a 
country  banker,  to  whom  it  had  been  paid  by  the 
district  collector  of  excise,  for  the  purpose  of 
being  remitted  by  him  to  London,  is  not  entitled 
(although  he  has  entered  into  the  usual  bond  to 
the  crown  given  by  persons  in  such  situations  to 
pay  over  the  money,  or  remit  good  bills  for  the 
amount,  within  twenty-one  days  after  the  i*eceipt 
of  it)  to  sue  out  an  extent  in  his  own  aid,  unless 
there  has  been,  in  point  of  fact,  a  literal  breach 
of  the  condition  of  the  bond ;  and  such  breach 
must  be  stated  in  the  affidavit  to  obtain  the  fiat 
for  the  extent.    Rex  v.  Tarleton,  9  Price,  647. 

If  there  has  been  no  breach  of  the  bond,  the 
obligor  can  only  obtain  an  extent  upon  a  commis- 
sion and  inquisition  to  find  a  deot  due  to  the 
crown,  as  in  the  ordinary  course  of  i)roceeding 
with  resjKict  to  simple  contract  debtors  of  the 
crown.     Jb, 


Brewer.] — A  brewer  who  is  indebted  for  excise 
duties  is  entitled  to  an  extent  in  aid.  Rex  v. 
Rippm,  2  Price,  398. 

Kaltiter.] — But  the  sui'cty  in  a  bond  to  the 
crown  by  a  maltster,  for  securing  the  payment  of 
duties  on  malt  made  by  him,  is  not  entitled  to 
prosecute  an  extent  in  aid.  Rex  v.  Sly.  2  Price, 
157. 

Committee  of  Lnnatio  againe t  preeeding  Com- 
mittee.]— The  court  refused  to  grant  a  fiat  for 
an  extent,  on  an  application  made  by  a  com- 
mittee against  a  preceding  committee  (on  the 
usual  bond  to  the  crown),  where  he  had  been  de- 
clared bankrupt  under  a  commission  of  bank- 
ruptcy issued  against  him  so  long  as  ten  years 
before  the  application.  The  remedy  of  the  party 
is  by  scire  facias.    Laey,  In  re,  10  Price,  135. 

Otker  Perioni.] — ^An  obligor  to  the  crown  by 
bond  conditioned  to  sell  all  such  sugars  as  should 
be  delivered  to  him,  as  agent  for  the  sale  and  dis- 
posal of  certain  sugars,  and  to  account  for  and 
pay  over  the  produce  of  the  sale  of  the  said 
sugars  to,  &c.,  might  sue  out  a  writ  of  extent  in 
aid  under  the  proviso  in  57  Geo.  3,  c.  117,  as  upon 
a  debt  due  from  him  to  the  crown,  being  the 
balance  of  moneys  received  by  him  between  the 
date  of  his  appointment  and  the  time  of  issuing 
the  extent,  arising  from  the  sale  of  sugars  de- 
livered to  him  after  his  appointment,  and  pre- 
viously to  the  date  of  the  bond.  Rex  v.  Kyna^' 
ton,  11  Price,  598. 

A  debt  due  to  the  crown  for  duties  payable 
in  respect  of  post-horses,  income-tax,  stage- 
coaches, and  assessed  taxes,  does  not  entitle  the 
crown's  debtor  to  an  extent  in  aid.  Rex  v.  ir?7- 
ton,  2  Price,  368. 

The  claim  of  an  indorsee  against  the  drawer  of 
a  bill  of  exchange  is  an  original  debt,  for  which 
a  debtor  to.  the  crown  may  sue  out  an  extent. 
Rex  v.  Sheriff,  1  Anst.  190. 

Where  a  debtor  to  the  crown  took  out  an  ex- 
tent for  a  large  sum,  when  a  small  part  was,  on 
his  own  shewing,  capable  of  dispute  : — Held,  that 
the  extent  was  not  void.    lb. 

A  crown  debtor,  who  has  issued  prerogative  pro- 
cess against  his  own  debtor,  is  not  entitled  to 
continue  those  proceedings  after  he  has  paid  his 
debt  to  the  crown.  Rex  v.  Bingham,  2  D.  P.  C. 
128  ;  2  C.  &  J.  131  ;  1  C.  &  M.  862  ;  3  Tyr.  938. 

2.  What  may  be  Taken  undeb. 

Debts.] — The  sherifE  may  seize  the  debts  due 
to  the  dehtor  in  the  third  degree,  exclusive  of  the 
immediate  debtor  to  the  crown.  Rex  v,  Lv^h  iny^ 
ton,  1  Price,  94. 

Goods.] — Where  goods  of  the  debtor  have  been 
seized  to  an  amount,  by  the  appraisement,  beyond 
what  is  sufficient  to  satisfy  the  debt  due  to  the 
crown,  the  debtor's  lands  cannot  be  sold.  Rex 
V.  Jlopjier,  3  Price,  40. 

Bills  of  Sxohange.] — Where  orders  have  been 
sent  by  an  insolvent  merchant  to  his  agents 
abroad,  to  hold  balances  in  their  hands  at  the 
disposal  of  certain  persons  named  by  him,  who 
are,  in  point  of  fact,  appointed  trustees" for  his 
general  creditors,  by  a  deed  termed  a  deed  of  in- 
s}>ection,  in  which  he  relinquishes  all  claim  to 
his  busincs?*,  but  agrees  to  conduct  it  to  the  wind- 
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ing-up,  on  their  account  as  their  agent : — Held, 
not  to  pzotect  bills  of  exchange  transmitted  by 
such  foreign  agents,  made  payable  to  the  insol- 
vent to  satisfy  biUances  due  to  him  in  their 
hands  from  a  creditor  not  a  party  to  the  deed, 
on  whose  behalf  the  sheriff  had  seized  the  bills, 
under  an  extent,  whilst  in  his  possession,  and  un- 
indorsed, against  such  a  proceeding  resorted  to 
afterthe  arrangement,  although  the  foreign  agents 
have  acceded  to  such  arrangement,  because,  for 
want  of  a  specific  appropriation  of  the  bills,  and 
an  express  consideration  quoad  those  particular 
bills  being  shewn  to  have  been  the  foundation 
of  their  being  assigned  to  the  trustees,  they  were 
held  to  be  the  property  of  the  insolvent  mer- 
chant, notwithstanaing  the  arrangement,  and 
therefore  lawfully  seized.  Rcr  v.  H^mter,  4 
Price,  258,  298. 

Caah,  Votes,  CheqnM,  and  Bills  of  Ezehange.] 
— A  parcel  made  up  by  a  banking-house,  sealed 
and  addressed  to  another  banking-house,  con- 
taining cash,  notes,  and  cheques  of  the  latter, 
and  bills  of  exchange,  specially  indorsed  to  the 
former  to  make  up  a  balance  due  from  them  on 
their  general  account,  and  deposited  on  the  3rd 
of  July,  after  the  bank  was  shut,  with  a  woman 
servant  left  in  care  of  the  banking-house,  to  be 
given  to  the  postman  in  the  morning  of  the  4th, 
who  was  in  the  habit  of  calling  for  such  parcels 
before  banking  hours,  is  seizable  under  an  extent 
in  aid,  tested  on  the  2nd  of  July,  and  return- 
able on  the  6th  of  November,  although  the  in- 
quisition, finding  the  debt  due  to  the  debtor  of 
the  crown  debtor,  was  not  taken  till  the  4th  of 
November  following  ;  because  such  circumstances 
do  not  amount  to  a  delivery  of  the  parcel  to  the 
persons  to  whom  it  was  addressed,  or  their  agent, 
and  therefore  confers  no  right  of  property.  Secns, 
if  it  had  been  delivered  to  the  postman.  B^x  v. 
Lamhtonj  5  Price,  428. 

The  contents  of  such  a  parcel,  while  remaining 
in  the  banking-house,  under  such  circumstances, 
remain  thereat  the  risk  of  the  bankers  who  made 
it  up,  and  it  is  still  subject  to  their  control.    lb, 

A  writ  of  extent  binds  from  the  teste,  and  such 
property  as  a  bill  of  exchange  is  bound  while  in 
the  custody  of  the  debtor.    Ih, 

Person  of  Defendant.] — The  capias  clause  of 
the  writ  of  extent  is  not  usually  enforced.  Rex 
V.  PUio,  3  Price,  94. 

But  an  extent  in  aid  against  the  body  of  a  de- 
fendant may  be  issued,  although  not  applied  for 
in  open  court.    Rex  v.  Mares,  2  Price,  151. 

A  defendant  taken  into  custody  under  an  ex- 
tent in  aid  was  ordered  to  be  discharged,  where 
the  sheriff  had  also  received  property  more  than 
sufficient  to  cover  the  demand*  Rex  v.  Kinnear^ 
3  Price,  536. 

Where  the  agent  of  an  insurance  company, 
who  was  indebted  to  them  for  premiums  and 
duties  payable  to  the  crown,  filed  his  petition 
under  5  &  6  Vict.  c.  116,  and  was  afterwards 
arrested  on  an  extent  in  chief,  the  court  refused 
to  discharge  him  upon  affidavit  that  he  was  in- 
formed and  believed  that  the  crown  debt  had 
been  paid  by  the  company  who  had  in  reality 
issued  the  extent.  Reg,  v.  Bennuan.  1  D.  &  L. 
613. 

A  party  in  custody  under  a  writ  of  extent,  at 
the  suit  of  the  crown,  allowed  voluntarily  to 
escape,  but  retaken  and  restored  into  the  same 
custody  and  under  the  same  writ,  is  rightly  in 


custody,  and  is  not  entitled  to  his  discharge.  Beg, 
v.  Benton,  2  Ex.  216  ;  5  D.  dc  L.  750  ;  17  L.  J., 
Ex.  204. 

3.  Pbiority  of. 

Oyer  other  Creditors.] — ^A  debtor  of  the  crown 
may  gain  a  priority  by  extent  for  his  own  de- 
mand before  other  creditors,  although  it  is  sworn 
that  the  crown  is  in  no  danger  ;  and  the  court 
has  no  discretion  to  prevent  him.  Bex  v.  Blatch  - 
fivrd,  1  Anst.  162. 

Where  the  sheriff  seized  goods  of  a  defendant 
under  a  fi.  fa.,  sued  out  on  a  judgment  recovered 
at  the  suit  of  a  subject  creditor  ;  and  after  the 
seizure,  but  before  the  sale  of  the  goods  by  the 
sheriff,  a  writ  of  extent  in  aid  issued,  tested  after 
the  seizure,  and  founded  on  a  commission  to  find 
debts,  dated,  and  an  inquisition  taken  thereon, 
the  same  day  as  the  writ  of  extent  was  put  into 
the  sheriff's  hands  to  be  executed  : — Held,  that 
the  extent  attached  upon  the  goods  so  taken 
whilst  remaining  unsold  in  the  sheriff's  hands. 
Her  v.  Giles,  8  Pricfe,  293. 

4.  Proceedings  in. 

When  Granted.  ]--The  rule,  3  Will.  3,  that  fiats 
should  not  be  granted  on  a  simple  contract  debt 
in  vacation,  unless  by  order  of  a  baron,  did  not 
prevent  the  Chancellor  of  the  Exchequer  from 
signing  such  fiats.  Bex  v.  Mowhray,  %  Price, 
13. 

Where  a  crown  debtor  is  entitled  to  an  extent 
in  aid,  he  need  not  have  the  sanction  of  the 
solicitors  or  officers  of  any  of  the  revenue  boards. 
Bex  V.  WUliums,  3  Price,  75. 

When  the  surety  of  a  crown  debtor  has  paid 
the  debt  of  his  principal,  an  order  that  he  shall 
be  placed  in  the  situation  of  the  crown,  and  a 
writ  of  extent  be  put  in  force  in  his  behalf,  is 
not  absolute  in  the  first  instance,  though  notice 
of  motion  has  been  served  on  the  principal  and 
the  crown,  and  no  one  appears  to  oppose  the 
application.    Beg,  v.  Salter,  1  H.  &  N.  274. 

Affidayit.]  —  A  plaintiff  having  recovered 
damages  for  a  libel  against  the  proprietor  of  a 
newspaper,  is  not  entitled  to  an  extent  against 
the  principal  and  sureties  in  the  cognizance  given 
by  them  to  secure  the  payment  of  penalties  under 
11  Geo.  4  &  1  Will.  4,  c.  73,  s.  3,  merely  by  get- 
ting a  return  of  nulla  bona  to  a  fi.  fa.  issued 
against  the  principal ;  but  he  must  convince  the 
court,  by  affidavit,  that  every  exertion  has  been 
made  to  obtain  satisfaction  from  the  defendant. 
Bennett  v.  Thompson,  1  D.  P.  C.  137 ;  8,  C, 
nom.  Pennell  v.  Thompson,  1  C.  &  M.  875  ;  3 
Tyr.  823. 

Amendment  of  Writ] — On  a  motion  opposed 
by  counsel,  the  court  oraered  an  amendment  of 
a  writ  of  extent  in  aid,  issued  to  find  debts,  by 
inserting  therein  the  word  "  second,"  being  the 
day  of  the  month  on  which  the  extent  in  fact 
issued,  and  on  which  the  fiat  bore  date  ;  a  blank 
having  been  left  in  the  process  for  the  day  of  the 
month,  which  was  not  supplied,  nor  was  the 
omission  observed  till  after  the  inquisition  taken 
thereon  had  been  returned  into  court.  Ber  v, 
Attwood,  9  Price,  483. 

Inquisition — Finding  o£] — Where  an  extent 
issued  in  aid  of  a  company  of  individuals  (not 
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incorporated),  and  the  inquisition  found  that 
their  debtor  was  indebted  to  L.  and  H.  (two  of 
the  company,  who  had  executed  the  usual  bond 
to  the  crown  as  taken  from  joint  insurance  com- 
panies, under  22  Geo.  2,  c.  48,  on  behalf  of  them- 
selves  and  the  company),  and  the  other  partners 
arid  proprietors  of  a  certain  society  called,  &c.: — 
Held,  sufficient,  on  motion  in  arrest  of  judgment, 
and  that  it  was  not  a  fatal  objection  not  to  have 
named  all  the  members  of  the  company  in  the 
finding  of  the  debt  by  the  inquisition.  JRejr  t. 
Manisbottoin,  5  Price,  447. 

Nor  is  a  finding  that  two  persons  were  indebted 
to  L.  and  H.  and  the  other  partners  and  pro- 
prietors of  the  unincorporated  company,  at  vari- 
ance with  a  command  to  the  sheriff  to  find  what 
debts  are  due  to  L.  and  H.  on  behalf  of  them- 
selves and  a  certain  society  called,  &c.     lb. 

A  recital  in  a  writ  of  extent,  that  two  persons 
are  indebted  to  the  crown  by  bond  (generally)  is 
sufficient  to  authorize  a  command  to  the  sheriff, 
to  inquire  of  debts  due  to  such  two  persons  on 
behalf  of  themselves  and  other  persons.    lb. 

In  an  inquisition  on  an  extent  in  aid,  it  is 
sufficient  that  the  prosecutor  of  the  extent  is 
found  to  be  indebteci  to  the  crowni  (generally)  at 
the  time  of  takuig  the  inquisition,  without 
stating  the  amount  of  the  debt,  or  the  time  and 
manner  of  its  accruing  due.  Jlex  v.  Franklin, 
5  Price,  614. 

When  Writ  will  be  Set  aside.]— The  court 
will  not  set  aside  an  extent  in  aid,  on  the  ground 
that  the  debt  levied  under  it  is  of  greater  amount 
than  the  debt  sworn  to  be  due  from  the  original 
debtor  of  the  crown.  It^x  v.  Bunney,  1  Price, 
394. 

In  one  case  the  court  observed,  that  if  on  the 
trial  of  the  cause  there  should  appear  reason  for 
considering  the  proceeding  to  be  framed  for  the 
purpose  of  unduly  obtaining  an  extent,  which 
could  not  be  supported,  the  defendant  would  be 
protected  by  the  court,  who  would  stay  the  pro- 
ceedings after  verdict,  and  on  an  application  by 
the  defendant  would  recollect  that  a  motion  had 
been  made.    Iti^x  v.  Burberyy  10  Price,  46. 

The  court  ordered  a  fiat  to  be  quashed,  quia 
improvide  emanavit,  and  an  extent  in  aid  issued 
thereon  to  be  set  aside,  upon  a  summary  motion : 
the  objections,  founded  on  affidavits,  were  that 
the  inquisition  on  which  the  fiat  was  obtained, 
and  the  extent  sued  out,  was  made  without  viv& 
voce  testimony  having  been  offered  to  the  jury 
of  the  existence  of  the  debt :  and  that  they 
found  the  debt  to  be  due  solely  on  the  usual 
affidavit  on  which  the  judge's  fiat  was  obtained 
and  made  for  that  purpose,  by  or  on  the  part  of 
the  prosecutors  of  the  extent.  Rex  v.  HotH' 
hUncer,  11  Price,  29.  But  sec  Reg.  v.  liylej  6 
Jur.  238. 

The  court  will  not  interfere  to  assist  a  pur- 
chaser of  an  estate  seized  under  an  extent,  for 
which  he  has  paid  part  of  the  purchase-money, 
on  an  offer  or  arrangement.  Jicx  v.  IlvUier,  2 
Price,  394. 

Satiifaetion  of  prior  Xxteat — Sight  to  Sur- 
plus.]— Where  an  extent  in  chief  has  been  satis- 
fied, parties  prosecuting  an  extent  in  aid  should 
apply  to  the  court  by  motion  to  be  paid  out  of 
the  overplus.     Bex  v.  Lark i fig,  8  Price,  683. 

The  court  will  order  the  residue  of  the  pro- 
ceeds, after  the  debt  of  the  crown  has  been  j 


satisfied,  to  be  paid  into  court  to  the  credit  of 
the  cause.    Bex  v.  Freatne,  1  Prioe,  299. 

So  they  will,  on  motion,  order  the  surplus  to 
be  refunded  with  costs,  where  a  greater  sum 
than  is  actually  due  has  been  levied.  Bex  v. 
Edwards,  1  Price,  447, 

Pnrohaie  under — ^SeeonTeyanee  by  Pnrehaier.  ] 

— ^An  extent  having  issued  against  a  defendant, 
certain  freehold  property  was  seized  and  sold 
under  25  Geo.  3,  c.  35.  The  purchaser  having 
paid  the  purchase-money  into  the  bank,  after- 
wards, and  before  any  conveyance  was  executed, 
sold  the  property  to  another  person  for  a  less 
sum,  and,  in  order  to  avoid  the  necessity  of  pay- 
ing the  ad  valorem  duty  on  two  conveyances, 
applied  to  the  court  that  the  sub-purchaser  s 
name  might  be  substituted  in  the  conveyance 
for  that  of  the  original  purchaser.  The  court 
declined  to  grant  the  application  unless  with  the 
consent  of  all  parties ;  which  was  afterwards 
obtained,  and  an  order  made.  Bex  v.  BaxcUng*^ 
2  C.  M.  &  R.  471  ;  4  D.  P.  C.  407  ;  6  Tyr.  895. 

Order  for  Sale  of  Land  Seiied  nnder.]— LandA 
held  by  a  debtor  to  the  crown  under  lease  on 
lives  from  a  collegiate  body,  having  been  seized 
under  an  extent  in  aid,  previously  to  25  Qteo.  3, 
c.  35,  the  court  made  an  order  for  the  sale  of  the 
lands  under  that  statute.  Beg,  v.  Lane,  6  M.  & 
W.  489  ;  4  Jur.  464. 

Leaye  to  Trayerte.] — ^The  court  will  not  give 
a  defendant  leave  to  traverse  an  extent  in  aid, 
who  has  let  the  time,  within  which  he  ought  to 
plead,  pass  by  without  doing  so,  on  the  fiulure 
of  a  motion  to  set  aside  the  proceedings.  Bex 
V.  Oibbt,  7  Price,  633. 


IV.    AMOVEAS  MANUS. 

When  Granted.] — The  court  will  not  give 
judgment  as  if  the  plea  is  confessed  for  the  de- 
fendants (claiming  as  assignees  the  goods  of  a 
bankrupt  seized  under  an  extent),  on  motion  for 
that  purpose,  where  the  attorney-general  has  not 
demurred,  replied,  or  otherwise  proceeded :  but 
it  seems  that  in  such  a  case  they  would  grant  an 
amoveas  manus.  Bex  v.  Evant,  6  Price,  480. 
And  see  Bex  v.  ITopper,  3  Price,  40 ;  and  Bex 
V.  OJenny,  2  Price,  396. 

The  court  will  not  grant  an  amoveas  manus  to 
release  property  seized  under  an  extent  in  aid 
against  a  debtor,  on  the  ground  that  the  debt 
which  had  been  found  on  the  original  commis- 
sion to  be  due  to  the  kine^s  debtor,  had  been 
subsequently  satisfied  by  the  payment  of  biUs 
deposited  with  him  for  securing  that  debt,  if  it 
appears  that  the  bills  were  not  in  fact  the  pro- 
perty of  the  person  depositing  them.  Bex  v. 
Blackett,  1  Price,  96. 

An  action  commenced  after  an  extent  issued 
against  the  debtor  of  a  crown  debtor,  but  before 
the  taking  of  an  inquisition  under  it,  and  pro- 
ceeded in  by  the  assignee  of  the  plaintiff  (who 
had  in  the  meantime  become  bankrupt)  in  his 
name  after  inquisition  taken,  and  the  debt  8o 
sued  for  had  been  seized  under  it  into  the  hands 
of  the  crown,  and  an  amoveas  manus  issued  on 
the  application  of  the  bankrupt  after  issue 
joined  : — Held,  to  have  been  well  proceeded  in. 
Laheman  v.  M'Adam,  8  Price,  576. 
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Praetice  ai  to.] — Upon  a  proceeding  of  axno- : 
yeas  manos,  the  court  may  take  judicial  notice  : 
of  the  bond  on  which  the  extent  has  issued. ! 
lleg,  V.  Ellu,  4  Ex.  652  ;  19  L.  J.,  Ex.  77.  ! 


V.     DIEM  CLAUSIT  EXTREMDM. 

When  Imed.] — A  debtor  of  the  crown  cannot 
have  a  diem  clausit  extremum  issued,  after  the 
death  of  his  debtor,  against  the  estate,  unless  the 
debt  has  been  found  in  tiie  lifetime  of  the  de- 
ceased.   HippiiUij,  Ex  parte,  2  Price,  379. 

What  may  be  Seiied  under.] — The  crown  may 
seize  lands  devised  before  lands  descended,  under 
a  writ  of  diem  clausit  extremum.  Rex  v.  Hassel, 
M*Clel.  106. 

To  ground  this  writ,  a  scire  faci&s  against  the 
devisees  is  not  necessaiy  where  the  debt  is  on 
record.    lb. 

Abfolnte  in  the  flrtt  Inttanee.]  —  Where  a 
crown  debtor  has  died  insolvent,  a  motion  for 
a  diem  clausit  extremum  is  absolute  in  the 
first  instance.  Bex  v.  Cretce  (^Lord^,  5  D.  P.  C. 
158. 

Action  of  Court  under.] — Where  freehold  and 
leasehold  property  had  been  seized  under  a  diem 
clausit  extremum,  on  an  old  commission  and 
inquisition,  and  various  claims  were  entered  on 
the  part  of  persons  insisting  on  a  prior  right  to 
that  of  the  king  and  the  executor  of  the  deceased 
crown  debtor,  and  his  surviving  partners  in 
trade,  and  the  purchasers  of  part  of  his  leasehold 
estate  from  his  executors  and  mortgagees,  applied 
by  motion  to  the  court  (without  prejudice  to  the 
right  to  traverse  the  debt  found  due  to  the 
crown),  for  an  amoveas  manus  as  to  the  lease- 
hold property,  for  a  reference  as  to  the  partner- 
ship property,  and  a  further  reference  as  to  part 
of  ihe  leasehold  estates  which  had  been  sold,  and 
the  proceeds  of  which  had  been  applied  in  pay- 
ing off  or  reducing  mortgages  on  the  other  parts 
of  the  property,  the  court  refused  to  entertain 
any  part  of  the  application,  on  the  ground  that 
where  so  many  claims  were  made  and  points  of 
law  were  raised,  they  could  not  act  in  a  summary 
way  without  the  consent  of  the  crown.  Bex  v. 
Ilodffe,  12  Price,  537. 


EXTOBTION  BY  SHEBIPP. 


See  SHERIFF. 


EXTBADITION. 

Sffeet  of  Aet  on  Treaties.] — Semble,  that  s.  27 
of  the  Extradition  Act,  1870,  has  the  effect  of 
keeping  in  full  force  the  treaty,  though  it  repels 
the  act  passed  to  give  it  effect.  Bmtier,  In  rr, 
42  L.  J.,  Q.  B.  17  ;  27  L.  T.  844. 


Proviiion  preventing  €k>nviotioa  for  difibrent 
Offonee.] — B.  was  arrested  in  Jersey,  under  a 
warrant  issued  pursuant  to  the  Extradition  Act, 
1870,  and  was  sent  to  prison,  there  to  remain  for 
fifteen  days,  after  which  he  was  to  be  surrendered 
to  the  French  authorities.  He  had  been  con- 
demned by  a  French  court,  upon  a  judgment  for 
three  separate  offences,  one  of  whicl^  abus  de 
confiance,  was  not  within  the  existing  extradition 
treaty  between  this  country  and  France,  nor 
within  the  Extradition  Act,  1870,  which  repeals 
the  6  &  7  Vict.  c.  75,  passed  for  giving  effect  to 
the  treaty.  By  s.  3,  snb-s.  2,  of  the  Extradition 
Act,  1870,  a  fugitive  criminal  shall  not  be  sur- 
rendered to  a  foreign  state,  unless  provision  is 
made  by  the  law  of  that  state,  or  by  arrange- 
ment, that  the  fugitive  criminal  shall  not,  until 
he  has  been  restored,  or  had  an  opportunity  of 
returning,  to  her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  state  for  any  offence  com- 
mitted prior  to  Bis  surrender,  other  than  the 
extradition  crime  proved  by  the  facts  on  which 
the  surrender  is  grounded  : — Held,  that  under  the 
existing  law  of  France  such  a  provision  is  made, 
and  therefore  that  B.  was  not  entitled  to  be  dis- 
charged.   Ih, 

Jnriedietion  of  Xagistrate — Deoieion  Goneln- 
■ive — ^Weight  of  Evidenoe.] — Upoi>  an  applica- 
tion for  a  habeas  corpus  in  the  case  of  a  fugitive 
criminal  committed  by  a  police  magistrate  under 
the  Extradition  Act,  the  court  has  no  power  to 
review  the  decision  of  the  magistrate  on  the 
ground  that  it  was  against  the  weight  of  the  evi- 
dence laid  before  him,  there  being  sufficient 
evidence  before  him  to  give  him  jurisdiction  in 
the  matter.  Beg.  v.  Manrer,  or  Maurer,  Ex  parte, 
10  Q.  B.  D.  513  ;  52  L.  J.,  M.  C.  104  ;  31  W.  R. 
609. 

WaiTor  of  Fulfilment  of  Conditions  in  Treaty.  J 
— By  the  treaty  between  this  country  and  Bel- 
gium, a  requisition  for  the  surrender  to  Belgium 
of  a  fugitive  criminal  shall  be  made  to  the  foreign 
secretary,  accompanied  by  a  warrant  of  arrest  or 
other  equivalent  judicial  document  issued  by  a 
judge  or  magistrate,  duly  authorized,  &;c.,  to- 
gether with  duly-authenticated  depositions  taken 
on  oath  before  such  judge  or  magistrate,  which 
documents  arc  to  be  transmitted  to  the  home 
secretary,  who,  if  there  be  due  cause,  shall  re- 
quire a  magistrate  to  apprehend  the  fugitive  : — 
Held,  that  the  secretary  may  waive  the  fulfil- 
ment of  these  conditions,  and  that  such  documents 
may  be  received  in  evidence  before  the  police 
magistrate  before  whom  the  fugitive  is  brought, 
although  the  warrant  is  not  issued  and  the  depo- 
sitions taken  before  the  same  judge.  Cimnliaye, 
Exvarte,  8  L.  R.,  Q.  B.  410  ;  42  L.  J.,  Q.  B.  217  ; 
28  t.  T.  761 ;   21  W.  R.  883. 

Crime  or  Offenee — What  ii.1 — It  is  a  provision 
of  the  Hong  Kong  Ordinance,  No.  2  of  1850,  that, 
where  it  may  appear  to  a  magistrate  or  court 
that  there  is  a  probable  cause  for  believing  that 
a  Chinaman,  who  has  taken  refuge  at  Hong  Eong, 
has  committed  "any  crime  or  offence  against  the 
laws  of  China,"  he  may  be  imprisoned  with  a 
view  to  his  being  surrendered  to  the  government 
of  China: — Held,  that  the  words  "crime  or 
offence  '*  must  be  limited  to  those  ordinary  crimes 
and  offences  which  are  punishable  by  the  laws  of 
all  nations,  and  which  are  not  peculiar  to  the 
laws  of  China,  such  as  murder,  robbery,  theft,  or 
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arson,  committed  bj  a  Chinaman  within  Chinese 
territory,  or  in  Chinese  ships  on  the  high  seas ; 
piracy,  moreover,  in  certain  circumstances,  would 
come  within  the  Ordinance,  as,  for  example,  if  a 
Chinaman  went  from  the  Chinese  coast  to  plunder 
ships  at  sea,  returning  again  to  China  with  his 
plunder.  Att,'Qen,(Jiong  Kong) y,  Ktook-a -Sing, 
5  L.  R.,  P.  C.  179  ;  42  L.  J.,  P.  C.  64  ;  29  L.  T. 
114  ;  12  Cox,  C.  C.  565. 

The  19th  section  of  the  Extradition  Act,  1870, 
is  not  confined  to  political  offences,  but  applies 
to  all  criminal  charges.  Pooley  v.  Wliethamy 
infra,  col.  1762. 

Xorder  of  Foreigner  on  Foreign  Terri- 


tory.]— When  a  Chinaman,  who  had  taken  refuge 
in  Hong  Kong,  was  accused  of  having  previously 
murdered  a  French  captain  of  a  French  ship  at 
sea,  it  was  held  that  he  could  not  be  imprisoned 
and  delivered  up  to  the  Chinese  government 
under  the  Ordinance ;  on  two  grounds — first, 
that  it  could  not  be  assumed,  without  evidence, 
that  there  was  any  law  in  China  to  punish  a 
Chinese  subject  for  a  murder  committed  upon  a 
foreigner  within  foreign  territory  ;  and,  second, 
that,  even  if  it  could  be  so  assumed,  still,  the 
offence  having  been  committed  within  French 
territory,  ought  to  be  treated  as  an  offence  against 
French,  and.  not  as  an  offence  against  Chinese, 
law.  Att.'Gen.  {Hong  Kimg)  v.  Kwok-a'Sing, 
9upra, 


Crimet  againft  Bankruptcy  Laws.] — In 


the  money  received  each  day,  and  also  the 
amounts  paid  out  by  the  paying  teller,  or 
amounts  for  which  the  bank  was  responsible 
each  day.  The  proof  book  also  contained  a 
statement  of  the  assets  of  the  bank  in  coin  and 
cash,  so  that  the  proof  books  should  each  shew 
each  day  the  exact  amount  of  money  in  the 
bank.  He  falsely,  and  with  intent  to*  defraud, 
entered  a  certain  sum  in  the  book  as  assets  of 
the  bank  : — Held,  that  this  was  not  a  forgery  by 
the  law  of  England  or  the  general  law  of  the 
United  States,  and,  therefore,  that  he  could  not 
be  given  up  under  6  &  7  Vict.  c.  76.    Ih. 


Piraey.] — In  time  of  peace  any  act  of 


the  list  of  extradition  crimes  in  the  schedule  to 
the  act  are  included  ^^  crimes  by  bankrupts  against 
the  bankruptcy  law  : " — Held,  that  a  wife  charged 
with  complicity  in  the  fraudulent  bankruptcy  of 
her  husband  is  not  a  person  charged  with  a  crime 
within  the  meaning  of  the  description,  as  it  is 
limited  to  crimes  committed  by  bankrupts  only. 
rounhaye,  Ex  parte,  8  L.  R.,  Q.  B.  410 ;  42  L.  J., 
Q.  B.  217  ;  28  L.  T.  761  ;  21  W.  R.  883. 


Forgery.] — The  word  forgery  in  the  6 


depredation  on  a  ship  is  prim&  facie  piiacy 
but  in  time  of  war  between  two  countries,  the 
presumption  is  that  depredation  by  one  of  them 
on  a  smp  of  the  other  is  an  act  of  legitimate 
warfare.  It  is  immaterial  whether  the  act  was 
done  by  soldiers  or  volunteers,  and  whether  it 
was  commanded  by  the  belligerent  state,  or  when 
done  ratified  by  it.  Tttnan  or  Thman,  In  re,  5 
B.  &  S.  645  ;  9  Cox,  C.  C.  522 ;  33  L.  J.,  M.  C. 
201 ;  11  Jur.,  N.  S.  34  ;  10  L.  T.  499  :  12  W,  R. 
858. 

Deposition!— Foreign.]— Under  the  Extradi- 
tion  Act,  1870  (33  &  34  Vict.  c.  52),  foreign  deposi- 
tions, if  duly  authenticated,  may  be  received  iu 
evidence  in  proceedings  under  the  act,  although 
taken  in  the  absence  of  the  person  accused^  and 
without  his  having  had  an  opportunity  of  cross- 
examining  the  witnesses.  Counhayc,  Ex  parttr 
fupra. 


Taken  at  former  Hearing  Admiuible.l 


&  7  Vict.  c.  75,  includes  knowingly  uttering  a 
forged  document.  IhthoU,  In  re,  or  Coppin,  In  re, 
infra. 

The  6  &  7  Vict.  c.  76,  following  the  language 
of  a  treaty  between  this  country  and  the  United 
States  of  America,  enacts,  that  all  persons 
charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  with  the 
crime  of  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterance  of  forged  paper,  may  be  de- 
livered up  to  justice,  means  such  acts  as  amount 
to  any  of  those  offences  according  to  the 
law  of  England,  and  the  general  law  of  the 
United  States,  and  does  not  comprise  offences 
which  are  only  such  by  the  local  legislation  of 
some  particular  state  of  the  American  union. 
Windnor,  In  re,  6  B.  &  S.  622  ;  10  Cox,  C.  C. 
118  ;  34  L.  J.,  M.  C.  163  ;  11  Jur.,  N.  S.  807  ;  12 
L.  T.  307  ;  13  W.  R.  653. 

A  paying  teller  of  a  bank  at  New  York,  and 
as  such  accountable  for  the  cash  at  the  bank, 
kept  the  paying  teller's  book,  called  the  proof 
book,  and  proved  his  cash  by  it  every  day. 
From  this  book  the  general  bookkeeper  took  his 
figures  to  shew  the  condition  of  the  bank  on  the 
general  ledger  from  day  to  day.  The  book  in 
question  was  one  of  the  books  of  account  at  the 
bank,  and  the  property  of  the  bank.  In  it  was 
entered  by  the  paying  teller  from  the  receiving 
teller's  books,  or  from  the  lists  of  the  deposits. 


— Upon  a  hearing,  a  witness  gave  his  evidence 
before  a  police  magistrate  A.  in  the  presence 
of  the  accused  and  signed  'his  deposition.  The 
further  hearing  of  the  case  was  then  adjourned, 
and  on  the  adjournment  day  the  further  hear- 
ing was  resumed  before  B.,  another  police 
magistrate,  but  as  the  witness  before  examined 
before  A.  refused  to  att«nd  and  had  gone  abroad, 
his  deposition  made  before  A.  was  proved  to 
have  been  duly  taken  and  was  read  as  part 
of  the  case  against  the  accused,  whereupon 
additional  evidence  having  been  taken,  the 
prisoner  was  committed  to  the  Middlesex  House 
of  Detention  pursuant  to  the  act:— Held,  that 
the  deposition  so  taken  at  the  former  hearing  by 
A.  was  properly  receivable  by  B.  upon  the  subse- 
quent hearing.     Hvguet,  Ex  parte,  29  L.  T.  40. 


Sridenoe.] — ^Authorizing  the  admission  in 


evidence  of  copies  of  depositions  certified  in  the 
manner  specified  by  6  &  7  Vict.  c.  75,  is  inappli- 
cable where  the  original  depositions  are  pio- 
duced,  and  such  original  depositions  may  be 
received  in  evidence  without  being  so  certified. 
Dubois,  In  re,  or  Coppin,  In  re,  2  L.  R.,  Ch.  47  ; 
36  L.  J.,  M.  C.  10  ;  12  Jur.,  N.  S.  867 ;  16  L,  T. 
165 ;  16  W.  R.  24, 

Snbjeott  Snrrenderable.]  —  A  treaty  having 
been  made  between  this  country  and  the  Swiss 
government  under  the  Extradition  Act,  1870  (33 
&  34  Vict.  c.  52),  which  provided  that  no  Swnss 
should  be  delivered  up  by  Switzerland  to  the 
government  of  the  United  Kingdom,  and  na 
subject  of  the  United  Kingdom  should  be  de- 
livered up  by  the  government  thereof  to  Swit- 
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zerland  ;  and  an  order  in  council  having  been 
made,  which  directed  that  the  act  should  apply 
in  the  case  of  the  treaty  : — Held,  that  the  treaty 
must  be  taken  to  be  incorporated  with,  and  to 
limit  the  operation  of,  the  act,  and  that  no 
British  subject  in  this  country  could  be  sur- 
rendered to  the  Swiss  government.  Re^,  v. 
WiU(fn,  3  Q.  B.  D.  42 ;  37  L.  T.  364  ;  25  W.  R. 
44 ;  13  Cox,  C.  C.  630. 

J^  person  condemned  par  contumace  in  France 
is  still  an  accused  person,  and  as  such  liable  to 
rendition.  Jhihou,  In  re,  or  Copping  In  re,  2 
L.  R.,  Ch.  47  ;  36  L.  J.,  M.  C.  10 ;  12  Jur.,  N.  S. 
867  ;  16  L.  T.  165  ;  16  W.  R.  24. 

Habeai  eoxpiit.] — By  the  Extradition  Act, 
1870,  when  a  fugitive  criminal  is  brought  before 
a  police  magistrate,  the  latter  is  to  hear  the  case 
in  the  same  manner  and  to  have  the  same  juris- 
diction and  powers,  as  near  as  may  be,  as  if  the 
prisoner  were  brought  before  him  charged  with 
an  indictable  offence  committed  in  England : — 
Held,  upon  a  rule  for  a  habeas  corpus,  upon  a 
committal  by  a  police  magistrate,  that  as  a  court 
of  common  law  is  not  a  court  of  appeal  in  such 
a  case,  it  will  not  question  the  judgment  of  the 
magistrate  if  the  case  was  within  his  jurisdiction 
and  there  was  any  evidence  to  support  his  deci- 
sion.   HuifiietjBj'jparte,  29  h.T.iO, 

By  the  terms  of  the  6  &  7  Vict.  c.  75,  the 
contracting  parties  were  at  liberty  at  any  time 
after  the  1st  January,  1844,  to  put  an  end  to 
the  convention  upon  which  it  was  founded,  by 
giving  six  months*  notice  of  their  intention  so  to 
do,  and  the  act  was  to  remain  in  force  during 
the  continuance  of  the  convention.  The  act, 
however,  contained  no  provisions  for  the  with- 
drawal or  renewal  of  such  notices.  The  French 
government,  on  the  4th  December,  1865,  gave 
such  notice,  but  on  the  21st  May,  before  the 
expiration  of  the  six  months,  they  gave  a  fi*esh 
notice,  and  agreed  with  the  English  government 
that  such  notice  should  be  treated  as  expiring 
on  the  2l8t  November,  1866:— Held,  that  the 
act  was  still  in  force,  and  a  habeas  corpus  was 
refused  to  a  French  subject  detained  in  English 
custody  after  the  expiration  of  the  six  months 
included  in  the  original  notice.  Widermannj 
Ux  parte,  12  Jur.,  N.  S.  536  ;  14  L.  T.  719. 

Extradition  of  Snbjeot  of , State  not  Party  to 
Xxtradition  Treaty.] — An  extradition  treaty 
between  the  United  Kingdom  and  the  Nether- 
lands provided  that  the  governments,  parties  to 
the  treaty,  should  reciprocally  deliver  up  to  each 
other  any  persons,  who  being  accused  of  any  of 
certain  specified  crimes  committed  within  the 
jurisdiction"  of  the  party  requiring  the  extradi- 
tion should  be  found  in  the  territories  of  the 
other  party.  The  treaty  further  provided  that 
neither  of  the  contracting  governments  should 
be  bound  to  deliver  up  its  own  subjects,  and 
that  a  person  arrested  under  the  treaty  in  either 
Gountiy  should  be  discharged,  if  within  fourteen 
days  a  requisition  should  not  have  been  made 
for  his  surrender  by  the  diplomatic  agent  of 
"  his  **  country  : — Held,  that  the  provisions  for 
the  extradition  of  criminals  under  the  treaty 
were  not  confined  to  persons  who  were  subjects 
of  the  state  requiring  the  extradition,  but  ap- 
plied to  all  persons  who  had  committed  any  of 
the  specified  crimes  within  the  jurisdiction  of 
such  state  of  whatever  nationality  they  might 
be,  except  subjects  of  the  state  from  wMch 
TOL.  in. 


extradition  was  required.      Heff,    v.    Oanz,    9 
Q.  B.  D.  93  ;  51  L.  J.,  Q.  B.  419  ;  46  L.  T.  592. 

Law  of  Looal  Venne.] — Where  the  offence  is 
one  continuous  transaction  committed  partly  in 
one  country  and  partly  in  another,  the  English 
law  of  local  venue  in  criminal  matters  ought 
not  to  be  applied  to  the  extradition  of  fugitive 
criminals.    Heff.  v.  Jaeohi,  46  L.  T.  595,  n. 

Attachment  for  Contempt  of  Court  during 
Arreit  nnder.] — ^An  attachment  issued  by  the 
High  Court  of  Justice  for  disobedience'  of  an 
order  of  the  court  in  a  civil  action  is  not  an 
offence  within  the  meaning  of  the  19th  section 
of  the  Extradition  Act,  1870.  Therefore,  where 
a  party  to  an  action  in  the  Chancery  Division 
was  arrested  in  Paris  for  a  crime  under  the  Ex- 
tradition Act,  and  while  in  prison  in  England 
imdcr  the  warrant  was  served  with  an  attach- 
ment for  disobedience  to  an  order  in  the  action  : 
— Held,  that  the  attachment  was  valid,  and  that 
the  prisoner  was  not  entitled  to  his  discharge 
until  he  had  cleared  his  contempt,  although  he 
had  been  acquitted  of  the  criminal  charge. 
Pooley  V.  Wlietliam,  15  Ch.  D.  435 ;  50  L.  J., 
Ch.  236  ;  43  L.  T.  267  ;  29  W.  R.  296— C.  A. 

Belief  against  Abuse  of  Prooess.]— If  a  war- 
rant under  the  Extradition  Act  is  obtained,  not 
for  the  bon&  fide  purpose  of  punishing  a  person 
for  a  crime,  but  with  the  indirect  object  of 
making  him  amenable  to  an  attachment  in  a 
civil  action,  the  court  will  relieve  against  such 
an  abuse  of  the  process  of  the  court.    Ih. 

**  Apprehension" — ^Person  already  in  Custody 
— Arrest  without  a  Warrant.] — Under  s.  8  of 
the  Extradition  Act,  1870,  a  fugitive  criminal 
who  is  already  in  custody  may  be  detained  for 
an  offence  coming  within  the  act,  even  though 
he  was  originally  arrested  without  any  warrant. 
The  word  "apprehension"  in  s.  8  includes 
"detention":— Semble,  per  Brett,  L.  J.,  that  a 
constable  would  be  justified  in  arresting  without 
a  warrant  a  fugitive  from  a  foreign  country  on 
reasonable  grounds  of  suspicion  that  he  has  com- 
mitted a  crime  which  would  be  a  felony  if  com- 
mitted in  the  United  Kingdom.  Reg.  v.  Wail, 
9  Q.  B.  D.  701  ;  53  L.  J.,  M.  C.  74 ;  31  W.  R.  60 
— C.A. 

Warrant  of  Arrest — ^Anthentication  of.] — 
A  document  produced  before  a  magistrate  as 
the  "foreign  warrant"  of  arrest  under  s.  10 
of  the  Extradition  Act,  1870,  was  sealed  with 
the  seal  of  the  department  of  justice  at  the 
Hague,  and  purported  to  be  a  copy  of  the  record 
or  minutes  of  a  certain  order  or  decree  of  the 
criminal  court  of  justice  there,  setting  forth  the 
charges  against  the  criminal  whose  extradition 
was  sought,  and  authorizing  proceedings  against 
him  and  his  arrest : — Held,  that  the  production 
of  such  a  document  before  the  magistrate  was  a 
sufficient  compliance  with  the  provisions  of  s.  10 
of  the  Extradition  Act,  1870,  which  provides 
that  the  magistrate  may  commit  the  criminal  to 
prison,  if,  inter  alia,  the  foreign  warrant  autho- 
rizing his  arrest  is  duly  authenticated.  Reg.  v. 
Ganz,  tvpra. 

Semble,  such  document  must  be  regarded  as 
in  the  nature  of  an  original  for  this  purpose.    Ih. 

Validity  of.] — A  French   subject  and 

fugitive  criminal  was  apprehended  in  England 

3  L 


1768 


EXTRADITION. 


1764 


upon  a  warrant  inaed  bj  the  chief  metropolitan 
police  magiatrate,  after  notice  from  the  Home 
Secretaij  that  a  reqairition  had  been  made  for 
his  extradition  nnder  the  treaty  with  Fiaace 
(1876)  for  the  rarrender  of  fngitiTe  criminals, 
and  he  was  committed  under  s.  10  of  the  Extra- 
dition Act,  1870.  In  the  foreign  warrant  issned 
in  France  the  prisoner  was  accused  of  the  crime 
of  "  abns  de  confiance ; "  and  by  Article  3  of  the 
treaty  one  of  the  crimes  for  which  extradition  is 
to  be  granted  is ''  abas  de  confiance  on  d^tonme- 
ment  par  nn  banqnier,  commissionnaire,  ad- 
mixustratenr,"  kc.  In  the  police  magistrate's 
warrant  of  committal  the  offence  was  described 
as  "fraud  by  an  agent : " — ^Held,  that  the  descrip- 
tion of  the  offence  in  the  warrant  was  sufficient, 
and  that  the  facts  upon  the  depositions  disclosed 
a  prim&  facie  case  of  fraud  by  an  agent  within 
the  meaning  of  24  &  25  Vict  c  96,  s.  75,  to 
justify  the  prisoner's  committal  for  trial  if  the 
offence  bad  been  committed  in  England,  and 
therefore  the  magistrate  was  right  in  committing 
him  under  the  Extradition  Act.  Piat,  ExpartCy 
15  Cox,  C.  C.  208 ;  48  L.  T.  120  ;  47  J.  P.  247. 

G.  and  H.  were  charged  with  conspiring  to- 
gether in  A.  in  the  jurisdiction  of  the  govern- 
ment of  H.  to  obtain  goods  by  false  pretences 
from  H.  k.  Co.  in  M.,  in  the  jurisdiction  of  the 
government  of  G.  They  wrote  letters  from  A. 
(containing,  the  false  pretences)  to  H.  &  Co.,  in 
G.,  ordering  goods  to  be  sent  to  them  in  A. ; 
they  also  orally  (with  like  false  pretences) 
ordered  the  same  goods  from  the  agent  of  H.  &  Co., 
who  called  on  them  in  A.  The  goods  were  sent 
from  M.  as  ordered.  On  the  receipt  of  the  goods, 
G.  and  H.  sent  them  to  B.,  whither  soon  after 
they  themselves  absconded ;  and  were  there 
arrested  at  the  request  of  the  government  of  G. 
The  warrant  of  arrest  described  the  fugitive 
criminals  as  "  suspected  of  fraud."  On  the  ap- 
plication for  their  discharge^^  it  was  contended 
that  the  warrant  of  arrest  was  bad  for  insuffi- 
ciency ;  and  that  the  offence,  if  any,  had  been 
committed  in  H.  and  not  in  G.,  so  that  they 
ought  not  to  be  delivered  up  to  the  government 
of  G.  : — Held,  that  the  foreigu  warrant  of  arrest 
was  sufficient,  and  did  not  require  the  offence  to 
be  so  set  out  as  to  strictly  satisfy  the  English 
definition  of  the  crime  committed  abroad  ;  but 
it  was  enough  if  it  purported  to  be  a  judicial 
document  issued  by  a  court  of  competent  autho- 
rity ordering  the  arrest  of  a  fugitive  criminal. 
Rea,  V.  JacoU,  46  L.  T.  595,  n. 

A  native  of  Switzerland  was  apprehended  on 
November  12,  under  the  Extradition  Act  (33&34 
Vict.  c.  52),  on  a  warrant  charging  him  with 
'*  crimes  against  bankruptcy  laws."  On  Novem- 
ber 28,  a  rule  nisi  for  a  habeas  corpus  was 
obtained,  on  the  ground  that  the  offence  was  not 
sufficiently  alleg^  in  the  warrant.  On  Novem- 
ber 29,  a  fresh  warrant  was  lodged  charging  the 
offence  more  specificaUv : — Held,  that  the  first 
warrant  contained  a  sufficient  description  of  the 
offence  to  justify  the  apprehension  and  detention 
of  the  prisoner.  Terraz^  Ex  parte^  4  Ex.  D.  63  ; 
48  L.  J.,  Ex.  214 ;  39  L.  T.  502  ;  27  W.  R.  170. 

The  court  differed  as  to  whether  the  validity 
of  the  second  warrant  might  be  gone  into  on  the 
argument  of  the  rule  obtained  on  the  validity  of 
the  first.    Ih. 

The  6  &  7  Vict.  c.  75,  reciting  a  convention 
between  her  Majesty  and  the  king  of  the  French, 
provides  for  the  mutual  delivering  up  to  justice 
persons  who,  being  accused  of  certain  offences 


therein  specified  (inter  alia,  fraudulent  bank- 
ruptcy), committed  in  one  country,  ahall  be  found 
within  the  territories  of  the  other ;  and  empowen 
a  justice  in  England,  upon  a  requisition  duly 
made  in  the  name  of  the  king  of  tlie  French,  and 
signified  by  the  warrant  of  the  secretary  of  state 
to  such  justice,  to  issue  his  warrant  for  the  ap- 
prehension of,  and  to  commit,  the  person  accused 
to  gaol,  there  to  remain  until  delivered  pursnant 
to  such  requisition.  A  Frenchman  was  com- 
mitted upon  a  charge  of  fmndulent  bonkraptc^ 
oommitt^  in  France.  The  warrant  of  commit> 
mcnt  directing  the  gaoler  to  keep  him  in  custodj 
<*  Until  he  sh^  be  discharged  by  the  due  comBe 
of  law,"  is  insufficient  Sesset,  In  fv,  6  Q.  B. 
481 ;  1  New  Sess.  Cas.  337;  14  L.  J^  K.  C.  17; 
9  Jur.  66. 

If  the  original  warrant  for  the  arrest  of  aa 
accused  person  only  requires  a  seal  to  justify  his 
arrest  according  to  the  French  law,  suchwarcMit 
will  be  sufficient  without  signature.  Duboi*,  In 
r^,  or  Qtppin,  In  re,  2  L.  B.,  Ch.  47 ;  36  l*.  J., 
M.  C.  10 ;  12  Jur.,  N.  8.  867-;  16  L.  T.  165 ;  16 
W.  R.  24. 

A  person  condemned  par  contumace  in  France 
is  still  an  accused  person,  and  as  such  liable  to 
rendition.    lb. 

A  person  accused  of  forgery  in  France,  in  1862, 
was  committed  for  rendition  upon  the  production 
of  an  arrdt  de  mise  en  accusation,  dated  the  Ist 
May,  1863,  accusing  him  of  forgery,  and  authen- 
ticated by  the  seals  of  the  Gour  Impdriale  de 
Paris  and  of  the  minister  of  justice  ;  and  upon 
production  of  the  original  depositions  taken  in 
1862  and  1863,  authenticated  by  the  seals  of  the 
minister  of  justice  and  the  minister  of  foreign 
affairs  in  Fiance.    lb. 

By  6  &  7  Vict  a  76,  s.  1,  in  case  requisition 
should  be  made  at  any  time  by  the  authority  of 
the  United  States,  in  accordance  with  a  treaty 
between  them  and  this  country  of  the  9th  d 
August,  1842,  for  the  delivery  of  any  person 
charged  with  piracy  committed  within  the  juris- 
diction of  the  United  States,  who  shall  be  found 
within  the  territories  of  her  Majesty,  it  shall  be 
lawful  for  one  of  the  secretaries  of  state,  by  war- 
rant under  his  hand  and  seal,  to  signify  that 
such  requisition  has  been  made,  and  to  require 
all  justices  of  the  peace  to  govern  themselves 
accordingly,  and  to  aid  in  apprehending  the  per- 
son so  accused,  and  committing  such  person  to 
p;aol  for  the  purpose  of  being  delivered  up  to 
justice  : — Held,  that  the  statute  has  reference, 
not  to  acts  of  piracy  jure  gentium,  which  are 
equally  cognizable  by  all  nations,  but  only  to 
such  acts  as  are  constituted  piracy  by  the  muni- 
cipal law  of  the  United  States,  and  which  are, 
therefore,  not  punishable  elsewhere  than  in 
their  jurisdiction.  And  therefore  it  is  sufficient 
if  a  warrant  of  a  justice,  ordering  the  apprehen- 
sion of  a  person,  in  compliance  with  this  statute, 
is  made  In  the  form  given  by  8  &  9  Vict  c  120. 
Tivnan  or  Teman,  In  re,  6  B.  &  S.  646  ;  9  Cox, 
C.  C.  522  ;  33  L.  J.,  M.  C.  201  ;  11  Jur.,  N.  S. 
34  ;  10  L.  T.  499  ;  12  W,  R.  858. 

In  order  to  enable  a  justice  of  the  peace  to 
issue  his  warrant  under  the  statute  for  the  ap- 
prehension and  committal  for  trial  of  an  ac- 
cused person,  it  need  not  appear  that  there  was 
an  original  warrant  for  his  apprehension  in  the 
United  States,  or  depositions  taken  against  him 
there.     lb. 

The  warrant  need  not  all^e  that  the  evidence 
before  him  was  taken  upon  oath.    lb. 
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PACTOB. 

See  PRINCIPAL   AND    AGENT. 


PACTOBT. 

See  MASTER  AND  SERVANT. 


FACULTY, 

^S^  ECCLESIASTICAL  LAW. 


FAIBS. 


See  MARKET  AND  FAIR. 


FALSE   IMFBISONMENT< 

See  MALICIOUS  PROSECUTION. 


FALSE    FBETENCES. 

See  CRIMINAL  LAW. 


FALSE  BEFBESENTATION. 

&»  FRAUD   AND    MISREPRESENTATION. 


FALSE   BETUBN* 

I.  To  Writs  op   Makdamus.— /S^  Man- 
damus. 

II.  By  Shebiffs.— iSef^  Sheriff. 


FEES, 

ImoiMiioxial  Usage.]— A  party  claimed  to  be 
entitled  to  have  a  licence  to  dredge  ojBtexs  in  a 
fishery  on  payment  of  21,  2«.,  either  as  the  fixed 
or  a  reasonable  fee.  The  fee  had  been  2h  2#.  for 
150  years ;  but  the  owner  of  the  fishery  refused 
to  grant  a  licence  unless  %L  3«.  was  paid  : — Held, 
that  the  claimant  must  shew  that  he  paid  or 
tendered  a  reasonable  fee ;  that  an  advance  of 
50Z.  per  cent,  on  a  fee  received  150  years  ago  was 
not  unreasonable  ;  that  the  onus  lay  on  him  to 
shew  that  it  was,  and  that  as  he  had  not  done  so, 
he  was  not  entitled  to  succeed.  Mills  v.  CoU 
Chester  (Major,  A'c.X  3  L.  R.,  C.  P.  675  ;  37  L.  J., 
C.  P.  278— Ex.  Ch, 


Marriage  Feet.] — A  marriage  fee  cannot 

be  claimed  of  common  right,  but  if  it  is  of  a  reason- 
able amount,  may  b^  due  by  custom.  Bryant  v. 
Foot,  3  L.  R.,  Q.  B.  497  ;  37  L.  J.,  Q.  B.  217  ; 
18  L.  T.  687 ;  16  W.  R.  808 ;  9  B.  &  S.  444— 
Ex.  Oh. 

When  a  fee  has  been  received  for  a  great 
length  of  time,  the  right  to  which  could  have 
had  a  legal  origin,  it  may  and  ought  to  be 
assumed  that  it  was  received  as  of  right  during 
the  whole  period  of  legal  memory  to  the  present 
time,  unless  the  contrary  is  proved.    lb. 

The  right  to  a  payment  claimed  as  imme- 
morial  may  be  disproved  by  proof  of  itfl  being 
rank;  i.e.,  so  large  that  it  could  not  possibly 
have  existed  at  the  commencement  of  the  time 
of  legal  memory.    lb. 

The  court  will  take  judicial  notice  of  the  dif- 
ference in  the  value  of  money  at  the  time  of 
Richard  I.  and  the  present  day.    lb. 

The  parson  of  an  agricultund  parish  claimed  a 
fee  of  ISe.  on  every  marriage  solemnized  in  his 
parish  church.  A  special  case  found  that  from 
1808  down  to  1864  the  sum  of  IBs,  or  I3e,  6d,  had 
always  been  paid : — Held,  that  the  claim  oonld 
not  be  supported.    lb. 


Registrar  in  Arohdeaeonry  Court] — ^A 

claim  for  fees  of  office,  as  of  fees  of  the  registrar 
of  an  archdeaconry  court,  to  be  valid,  must  be 
founded  upon  immemorial  usage.  Sheppard  v. 
Payne,  12  C.  B.,  N.  S.  414  ;  31  L.  J.,  C.  P.  297  ; 
9  Jur.,  N.  S.  .So4  ;  6  L.  T.  716.  Affirmed  on  ap- 
peal, 16  C.  B.,  N.  S.  132  ;  33  L.  J.,  C.  P.  168 ;  10 
Jut.,  N.  S.  540  ;  10  L.  T.  193  j  12  W.  R.  581— 
Ex.  Ch. 

The  office  of  registrar  of  an  archdeaconry 
court,  being  a  freehold  office,  vrith  duties  of  a 
continuous  and  presumably  perpetual  character, 
and  one  whose  existence  is  essential  to  the  due 
exercise  of  the  functions  of  the  archdeacon,  is  an 
office  to  which  fees  may  be  annexed  by  imme- 
morial usage.    lb. 

The  fact  of  such  fees  having  been  paid  and 
received  from  1727  down  to  1862,  is  evidence 
from  which  the  immemorial  receipt  of  them 
ought  to  be  presumed,  if  they  could  have  had  a 
legal  origin ;  and  the  fact  of  their  amount  having 
from  time  to  time  been  varied  does  not  neces- 
sarily affect  their  validity.    lb. 

In  considering  the  reasonableness  of  such  fees, 
regard  may  be  luul  to  the  amounts  established  by 
statute  for  similar  services  rendered  by  other 
officers,  and  to  the  fees  formerly  paid  in  the 
courts  of  Westminster  Hall  and  at  the  assize^. 
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It  is  only  in  respect  of  services  rendered,  or 
which  the  officer  is  ready  and  willing  to  perform, 
that  such  a  claim  can  be  substantiated.    lb. 


Irish  Attomey-Oeneral.  j] — The  Irish  attor- 


ney-general refused  to  entertain  a  writ  of  error, 
for  the  purpose  of  determining  whether  or  not 
he  should  grant  his  fiat  thereto,  without  the  cus- 
tomary fee  of  fifteen  guineas,  on  the  ground  that 
it  was  the  immemorial  practice  of  the  office  of 
the  clerk  of  the  attorney-general  that  such  a  fee 
should  be  paid  on  lodging  a  writ  of  error.  The 
practice  was  proved  to  have  existed  for  more  than 
thirty  years  : — Held,  that  the  amount  of  the  fee 
was  so  great  as  to  lead  irresistibly  to  the  infer- 
once  that  it  could  not  have  existed  in  the  time  of 
Kichard  I.,  and  to  rebut  the  presumption  of  its 
immemorial  legal  existence  arising  from  the  evi- 
dence of  modern  enjoyment.  Cottelloj  Ex  parfe^ 
2  Jr.  K.,  C.  L.  380. 

On  Patent*.]— Previously  to  1833  the  clerk  of 
the  patents  received  the  fees  paid  by  the  patentees 
for  nis  own  use,  but  by  3  &  4  Will.  4,  c.  84,  he 
received  a  fixed  salary,  and  was  required  to  hand 
over  all  the  fees  to  the  exchequer : — Held,  that 
he  was  liable  to  account  to  the  crown  in  equity 
in  respect  of  such  fees,  and  in  respect  of  all 
interest  and  profits  made  by  the  use  of  them, 
and  that  an  information  for  this  purpose  was 
properly  filed  in  the  Court  of  Chancery.  Att.- 
Oen.  V.  Hdtmtndsj  6  L.  R.,  Eq.  381  ;  37  L.  J., 
Ch.  706. 

On  Taking  Aoconnts.T— The  percentage  on 
taking  accounts  imposed  by  the  order  as  to  court 
fees  of  October  28, 1875,  is  not  payable  on  accounts 
begun  to  be  taken  before  the  commencement  of 
the  Judicature  Acts.  Where  payable  it  is  in  sub- 
stitution  for  the  old  certificate  and  other  fees. 
Meredith  v.  Treffry,  45  L.  J.,  Ch.  162  ;  33  L.  T. 
716  ;  24  W.  R.  199— C.  A. 

Court  Few.] — See  Revenue. 

Of  Conniel.]  —  See  Babristeb-at-Law  — 
Costs. 

On  Marriage.]— iSf^?  Husband  and  Wife. 

On  Burials.]— iSr<*«  Ecclesiastical  Law. 


FEIGNED  ISSUE. 

See  INTERPLEADER. 


FELO   DE   SE. 

Sttdoo.] — The  English  law  of  felo  de  se  and 
forfeiture  of  goods  and  chattels  does  not  extend 
to  a  native  Hindoo,  though  a  British  subject, 
committing  suicide  at  Calcutta.  Adv.-Oen, 
(^Bengal)  v.  Ranee  Surnomoye  Dossee,  2  Moore, 
P.  C.  C,  N.  S.22;  12  W.  R.  21. 


Will  of.] — An  executor  of  a  will  of  a  person 
found  felo  de  se  by  a  verdict  of  a  coroner's  in- 
quest is  entitled  to  probate  thereof,  though  the 
effect  of  the  verdict  is  to  work  a  forfeiture  of  the 
peraon^  property  of  the  deceased  to  the  crown. 
Bailey,  In  goods  of,  2  S.  &  T.  166  ;  31  L.  J.,  P. 
178  ;  4  L.  T.  477. 

EftatM  of  Inheritanee.] — Estates  of  inherit- 
ance of  a  felo  de  se  do  not  escheat  to  the  crown. 
Korri4  V.  Cluimhers,  29  Beav.  246.  Affirmed  on 
appeal,  7  Jur.,  N.  S.  689  ;  3  L.  T.  345  ;  9  W.  R. 
794. 


FELON  AND   FELONY. 

See  CRIMINAL    LAW. 


FEME   COVEBT. 

See  HUSBAND    AND   WIFE. 


FENCES. 


See  PARTY  WALLS  AND  FENCES. 


FEBBT. 

See  WAY. 


FICTION   OF   LAW. 

Fictions  of  law  shall  never  be  contradicted  so 
as  to  defeat  the  end  for  which  they  were  in- 
vented ;  but  for  every  other  purpose  they  may 
be  contradicted.  Mostyn  v,  Fahrigae,  Cowp. 
177. 

And  the  court  will  notice  legal  fictions,  to 
avoid  their  working  injustice,  by  affording 
ground  for  objections  merely  technical,  and 
having  no  real  foundation.  Bennett  v.  I$aae, 
10  Price,  164. 


FIEBI   FACIAS. 


See  EXECUTION— SHERIFF. 
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FINES. 

Impoaing.] — As  to  the  power  of  imposing 
and  origin  of  fines  by  conrts  of  law,  see  3 
Salkeld,  33. 

The  charters  of  the  city  of  London  Test  in  that 
body,  fines  for  misdemeanors  committed  within 
the  city,  though  imposed  or  adjudged  by  the 
Court  of  King's  Bench,  sitting  in  banc  in  West- 
minster, after  a  trial  at  the  sittings  at  Guildhall. 
Rex  V.  London  (Mayor,  <)V.),  1  C.  M.  &  K.  1 ;  4 
Tyr.  709. 

Beeeipt  ot] — The  King*s  coroner  has  authority 
to  receive  fines  imposed  on  defendants  convicted 
on  indictments  or  on  criminal  informations  in 
the  King's  Bench.  Hex  v.  Shackell,  M'Clel.  &  Y. 
514. 

Copyhold.] — See  Copyhold. 

Voa-Bopair  of  Soadt.] — See  Wat. 

Ettreatiiig.] — See  Cbiminal  Law  (Recog- 
nizance'), 

For  Bonewal  of  Leaiei.]— /S«?«  LAin>LOED  and 
Tenant. 

Jjtton,']'—See  JnBT. 


FINES  AND   BECOVEBIES. 

1.  TcTiants  in  Tail, 

2.  Tenants  for  lAfe,  \112, 

3.  Uushaiid  and  Wife,  1773. 

4.  Otlier  Matters  relating  to,  1775, 

1.  Tenants  in  Tail. 

Oenerally.] — An  equitable  estate  tail  might  be 
barred  by  a  recovery  as  well  as  a  legal  estate 
tail.    Rotelei'  v.  AUingto-yi,  1  Bro.  C.  C.  72. 

Under  a  devise  of  a  mansion  and  family  estate 
to  several  successively  for  life  and  in  tail ;  with 
a  proviso,  that  whatsoever  person  should,  by 
virtue  of  the  will,  become  possessed  of  or  en- 
titled to  the  estate,  should,  from  the  time  he 
became  so  possessed,  take  upon  himself  the  sur- 
name  of  Thclwall,  and  make  the  mansion  his 
usual  and  common  place  of  abode  and  residence  : 
— Held,  that  a  tenant  in  tail  in  remainder  suc- 
ceeding to  the  possession,  who  had  also  become 
heir-at-law  to  the  testator,  not  being  found  to 
have  had  notice  of  the  will  of  her  ancestor,  con- 
taining such  condition,  her  title  could  not  be  im- 
peach^ by  the  remainderman  over,  who  brought 
ejectment  after  her  death,  against  her  husband, 
by  whom  she  had  issue,  which  died  before  her  : 
she  having  also  in  fact  suffered  a  vecovery  about 
four  mon&s  after  she  came  of  age,  within  which 
period  it  was  contended  that  she  ought  to  have 
complied  with  the  condition  of  residence  to 
enable  her  to  make  a  good  tenant  to  the  Pre- 
cipe. Doe  d.  Kendrick  y.  Beauclerk,  11  East, 
667. 

If  a  tenant  in  tail  by  purchase  under  a  settle- 
ment, made  by  his  ancestor  ex  parte  matemd, 
sujSered  a  recoyery,  and  declared  the  uses   to 


himself  in  fee,  he  took  the  fee  as  a  purchaser, 
descendible  to  his  paternal  heirs.  Roe  d.  Crow 
V.  Raldwere,  5  T.  R.  104. 

Where  a  common  recovery  was  suffered  of  an 
estate  tail,  the  recoveror  acquired  an  absolute 
estate  in  fee-simple  derived  out  of  the  estate  tail ; 
so  that  if  a  tenant  in  tail  by  purchase,  under  a 
marriage  settlement  made  by  his  ancestor  ex 
parte  matemd,  with  the  reversion  in  fee  by 
descent  ex  parte  matemft,  suffered  a  common 
recovery  to  the  use  of  himself  in  fee,  this  estate 
would  descend  to  his  heirs  general  and  not  to 
the  heirs  ex  parte  matem&  ;  for  the  recovery  did 
not  let  in  the  reversion  in  fee,  but  a  new  estate 
was  thereby  acquired,  by  purchase,  which  was 
totally  different  from  the  old  estate  tail.  Mar- 
tin d.  ^Tregonwell  v.  Straclian,  6  Bro.  P.  C,  319  ; 
1  Wils.  266  ;  2  Stra.  1179  ;  6  T.  R.  107,  n. 

By  a  disentailing  deed  under  3  &  4  Will.  4,  c. 
74,  after  reciting  that  A.  was  tenant  for  life,  with 
remainder  to  B.  in  tail,  of  the  two  estates  therein 
comprised,  and  that  A.  being  called. upon  to  pay 
a  debt  of  1,200Z.  had  applied  to  C.,  who  had 
agreed  to  advance  that  sum,  in  consideration  of 
B.  joining  in  the  deed,  which  he  had  also  agreed 
to  do ;  in  order  to  defeat  all  estates  tail  of  B., 
and  to  convey  the  inheritance  in  fee  therein,  A. 
and  B.  jointly  conveyed  the  two  estates,  and  all  the 
interest  of  A.  and  B.  therein,  to  C,  for  500  years, 
to  secure  the  repayment  of  1,200/.  and  interest, 
with  remainder  to  A.  for  life,  remainder  to  B.  in 
fee.  In  fact,  A.  was  tenant  in  tail,  not  tenant 
for  life,  of  one  of  the  two  estates  : — Held,  that 
the  conveyance  being  for  valuable  consideration 
as  to  both  B.  and  C,  the  tenant  in  tail  under  A.*8 
entail  could  not  be  heard  to  say  that  such  en- 
tail was  not  barred  by  the  deed,  the  intention 
to  convey  the  whole  fee-simple  in  the  property 
so  entailed  being  sufficiently  expressed,  and  the 
operative  words  of  the  disentailing  deed  being 
large  enough  to  bar  such  entail.  Beans  v.  Jones, 
Kay,  29. 

Under  a  devise  of  land  to  a  trustee  and  his 
heirs,  out  of  the  rents  and  profits  to  pay  an  an- 
nuity to  the  testator's  wife,  and  the  overplus  to 
his  nephews ;  and  after  his  wife's  death,  to  the 
use  of  his  nephews  and  the  survivor  for  their 
lives  ;  remainder  to  the  use  of  the  trustee  to  pre- 
serve contingent  uses  and  estates,  during  their 
lives ;  and  after  their  decease  in  trust  for  the 
heirs  male  of  the  body  and  bodies  of  the  nephews ; 
and  in  default  of  such  issue,  then  to  the  use  of 
another  in  fee : — Held,  that  the  limitation  in 
trust  for  the  heirs  male  of  the  body  and  bodies 
of  the  nephews  was  executed  by  the  statute,  and 
therefore  united  with  the  prior  use  executed  in 
them  for  life  ;  and  that  a  recovery  suffered  of 
the  whole  estate  by  the  survivor  of  the  nephews 
after  the  death  of  the  other  nephew  vdthout 
issue,  and  after  the  death  of  his  ovm  issue,  bound 
the  entail,  and  defeated  the  subsequent  limita- 
tion in  fee.    Doe  d.  Terry  v.  Collier,  11  East,  377. 

Levying  Fine.] — ^Estates  were  settled  to  cer- 
tain uses,  with  remainder  to  trustees  for  500 
years,  to  raise  portions  for  younger  children,  re- 
mainder to  the  use  of  the  first  and  other  sons 
successively  of  the  settlor  in  tail  male,  remainder 
to  his  heirs  and  assigns  for  ever.  The  estate 
came,  by  virtue  of  the  settlement,  to  E.,  the 
eldest  son,  who  also  became  the  reyersioner  in 
fee.  He  levied  a  fine  to  his  own  use  in  fee, 
and  devised  the  estates  in  trust  for  T.,  his 
brother,  for  his  life,  remainder  to  the  use  of  T., 
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bis  brother's  son,  for  life,  remainders  to  the  sons 
ol  the  last-mentioned  T.  successively  in  tail  male, 
remainder  to  the  use  of  F.  in  fee.  E.  died  with- 
out issue  in  1774..  T.,  the  brothoP)  suffered  a  re- 
ooYery  in  the  same  year,  devised  the  estates  to 
T,f  his  son,  for  life,  with  remainder  over,  and  died 
in  1780.  T.,  the  son,  entered  on  his  father's 
death  : — Held,  that  E.,  being  the  tenant  in  tail, 
possessed  of  the  immediate  estate  of  freehold, 
was  not  precluded  by  the  term  of  500  years  from 
levying  a  fine,  which  worked  a  discontinuance  of 
the  remainders ;  and  that  he  thereupon  acquired 
a  tortious  fee,  which  he  might  devise  as  fibove. 
Doe  d.  Cooper  v.  IHneh,  4  B.  &  Ad.  283  ;  1  N.  & 
M.  180. 

In  order  that  a  fine  levied  by  a  tenant  in  tail 
may  operate  as  a  discontinuance  to  the  rever- 
sioner, the  tenant  in  tail  must  be  rightfully  in 
possession,  by  force  of  his  estate  tail,  at  the 
time  when  the  fine  is  levied.  Anderson  v. 
Anderson,  7  Jur..  N.  S.  1067 ;  4  L.  T.  198 ;  9 
W.  R.  492. 

A  fine  is  a  bar  to  every  charge  upon  the  land 
to  which  the  party  levying  the  fine  is  entitled  in 
his  own  right.  Beynon  v.  Gollins^  Romilly's 
Notes  of  Cases,  132. 

A  fine  could  be  levied  only  by  a  person  having 
the  freehold  either  by  right  or  by  money.  Doe 
d.  ParJter  v.  Gregory ,  4  N.  Jc  M.  308 ;  2  A.  & 
E.  14. 

Creation  of  Base  Fee.]  —  An  estate  being 
limited  by  a  marriage  settlement  to  the  use  of 
A.  and  his  wife,  and  the  heirs  of  their  bodies,- 
and  A.  having  died,  leaving  his  widow  and  three 
children,  viz.,  G.,  an  only  son,  and  L.  k.  H., 
daughters  ;  the  widow,  in  1735,  by  a  deed-poll, 
in  consideration  of  an  annuity  to  her  by  her  son 
G.,  and  of  natural  affection,  granted,  surrendered 
and  yielded  up  the  estate  to  G.,  in  fee ;  and 
afterwards,  during  her  life,  suffered  a  recovery. 
The  widow  died  in  1767 ;  G.  died  without  issue 
in  1779,  having  devised  the  estate  to  trustees  to 
seoore  the  payment  of  an  annuity  to  W.,  the 
only  son  of  his  sister,  L.  (who  was  then  dead), 
and  subject  thereto  to  B.,  the  eldest  son  of  W., 
for  life,  with  remainder  to  his  second  son.  In 
1790  B.  entered,  on  his  father's  death,  into  pos- 
session of  the  entirety  of  the  estate,  claiming 
under  the  will  of  G.,  and  subsequently  did 
various  acts  in  the  character  of  devisee  for  life. 
In  1814,  he  suffered  a  recovery  of  one  moiety, 
and  in  1816  conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.  In  1818,  M.,  the  descendant 
of  the  other  coparcener,  H.,  at  B.'s  request,  suf- 
fered a  recovery  of  a  moiety,  which  it  was  de- 
clared should  enure  (subject  to  a  term  to  secure 
a  sum  of  money  to  M.)  to  the  use  of  B.'s  mort- 
gagees : — Held,  first,  that  the  deed-poll  of  1735 
operated  as  a  covenant  to  stand  seised,  and 
created  a  base  fee,  determinable  1^  the  entry  of 
the  issue  in  tail.  Woodroffe  v.  Doe  d.  Daniel, 
16  M.  &  W.  769  ;  7  Jur.  959— Ex.  Ch.  Affirmed 
in  the  House  of  Lords,  2  H.  L.  Cas.  811 ;  13  Jur. 
1018. 

Held,  secondly,  that  this  base  fee  did  not,  on 
the  death  of  the  widow,  become  merged  in  the 
reversion  in  fee  in  G.,  as  the  estate  tail  subsisted 
as  an  intermediate  estate ;  and  that,  although  G., 
being  estopped  by  the  recovery  suffer^  by 
him,  was  not  remitted  to  the  estate  tail,  no 
right  of  entry  accrued  till  his  death,  and  there- 
fore the  period  of  twenty  years,  for  the  operation 
of  the  Statute  of  Limitations  against  the  issue  in 


tail,  was  to  be  calculated  from  G.'s  death  in 
1779,  and  not  from  the  death  of  his  mother  in 
1767  ;  and  that  B.'s  entry  in  1790  was  not 
barred  by  lapse  of  time.    Tb. 

Held,  thirdly,  that  although  B.  entered  under 
the  will,  and  manifested  an  intention  to  take  the 
estate  under  it  for  his  life  only,  that  intention 
was  immaterial,  and  he  was  remitted,  nolens 
volens,  as  to  his  moiety,  to  the  original  estate 
tail,  which  was  barred  by  the  recoveiy  in  1814. 
Ih. 

Held,  also,  that  the  entry  and  remitter  of  B. 
did  not  operate  to  remit  M.,  his  coparcener,  to 
the  other  moiety  of  the  estate,    lb. 

A  tenant  in  tail  of  the  gift  of  the  crown,  the 
reversion  being  in  the  crown,  suffered  a  common 
recoveiy  before  34  Hen.  8 ;  he  gained  a  base  foe 
descendible  and  alienable  so  long  as  there  was 
issue  in  tail,  and  the  reversion  was  still  in  the 
crown.  Neale  d.  Athol  (^Duke)  v.  Wilding^  1 
Wils.  276. 

2.  Tkkakts  fob  Life. 

The  fine  of  a  tenant  for  life  divested  the 
estate  of  the  remainderman  or  reversioner^ 
leaving  in  him  only  a  right  of  entry,  to  be  ex- 
ercised either  then,  by  reason  of  the  forfeiture, 
or  within  five  years  aiter  the  natural  determina- 
tion of  the  preceding  estate.  Goodright  d. 
Fowler  V.  Forrester,  8  East,  552  ;  1  Taunt.  578. 

By  a  will  in  1789,  an  estate  was  devised  to  M. 
for  life,  with  remainder  as  he  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  re- 
mainder to  the  heirs  of  his  body,  with  remainders 
over.  In  1790,  M.  levied  a  fine  to  the  use  of 
himself  in  fee,  and  afterwards  died  without 
issue  : — Held,  in  an  ejectment  by  the  heir-at- 
law  of  M.,  that  the  fine  created  a  discontinuance, 
and  gave  a  tortious  fee  to  M.,  and  that  his  heir- 
at-law  was  consequently  entitled  to  recover  in 
ejectment,  the  remainders  over  being  divested, 
and  the  rights  of  the  remaindermen  only 
capable  of  being  enforced  by  real  action.  Doe 
d.  Gilbert  v.  Jioss,  7  M.  &  W.  102. 

A  tenant  for  life  and  tenant  in  remainder  of 
copyhold  premises  suffered  a  recovery,  and  de- 
clared uses  on  the  surrender,  which,  as  a  volun- 
tary conveyance,  was  void  as  against  a  purchaser  i 
— Held,  that  the  recovery  itself  was  not  there- 
fore void,  but  that  it  operated  so  as  to  gire 
them  the  fee  by  way  of  rteulting  use.  Doe  d. 
Daverstock  v.  Ilol/e,  3  K.  &  P.  648  ;  8  A.  &  E.  650. 

A  common  recovery  with  double  voucher,  suf- 
fered by  a  bare  tenant  for  life  as  vouchee,  with- 
out feoffment  or  fine,  destroyed  a  contingent  re- 
mainder immediately  expectant  on  the  life  es- 
tate, notwithstanding  14  Eliz.  c.  8.  Doe  d. 
Davies  v.  Gatacre,  6  Bing.  N.  C.  609  ;  7  Scott^ 
807. 

A.,  being  seised  in  remainder  during  the  life 
of  B.  and  C.,  and  the  survivor,  in  trust  to  pre- 
serve contingent  remainders,  took  an  estate  in 
possession  to  him  and  his  heirs  during  the  life  of 
C.,  to  make  him  tenant  to  the  praecipe  ;  and  a  re^ 
covery  was  suffered  against  A.  : — ^Held,  that  the 
contingent  remainders  were  saved  by  14  Elis.  c. 
8.    Boughton  v.  Sandilands,  3  Taunt.  373. 

If  a  fine  was  levied  by  a  tenant  for  life,  re- 
mainderman in  tail,  and  reversioner  in  fee,  a  de- 
claration of  uses  by  the  tenant  for  life  and  re* 
mainderman  in  tail  did  not  biad  the  reversioner 
Mrithout  his  privity.  iZos  v  Pophantf  1  Dougl. 
25. 
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A.  was  tenant  for  years,  remainder  to  6.  for 
life,  remainder  to  the  first  and  other  sons  of  B. 
in  tail,  remainder  to  the  heirs  of  B.  in  tail ;  A. 
and  B.  joined  in  a  lease  and  release  to  make  a 
tenant  to  the  prsecipe,  and  suffered  a  recoTery  ; 
the  estate  tail  limited  to  the  sons  of  B.  was  not 
dirested  by  the  recovery,  nor  was  there  any  for- 
feiture of  the  estates  of  A.  and  B.  Smith  d. 
Biehards  v.  Clyfori,  1  T.  R.  738. 

By  indentures  of  lease  and  release,  dated  in 
1796,  an  estate  was  conTeyed  to  A.  and  B.  to  the 
use  of  A.,  his  heirs  and  assigns  for  ever.  A.  de- 
vised the  estate  to  his  daughter  and  to  the  heirs 
of  her  body,  but  in  case  she  died  without  issue 
of  her  body  living  at  her  decease,  then  to  his 
nephew  and  his  heirs  for  ever.  In  February, 
1814,  the  daughter  suffered  a  recovery  of  the 
estate,  and  upon  her  marriage,  in  March  in  the 
same  year,  executed  deeds  of  lease  and  release, 
reciting  that  she  was  seised  in  fee-simple  of  the 
estate,  and  conveyed  the  same  to  trustees  in 
trust  for  her  and  her  husband  and  their  issue, 
and  in  default  of  issue  to  such  person  as  she 
should  appoint.  The  marriage  took  place,  and 
the  daughter  died  without  issue,  having  devised 
the  estate  in  fee  to  her  husband,  who  survived 
her  : — Held,  that  the  recovery  suffered  by  the 
daughter  was  inoperative,  because  at  that  time 
the  legal  estate  for  life  was  in  B.,  and  she  was 
only  equitable  tenant  for  life,  with  a  legal  re- 
mainder in  tail,  and  consequently  that  the  hus- 
band had  no  title.  Ire$on  v.  Pearman^  6  D.  & 
R.  687  ;  3  B.  &  C.  799. 

3.  Husband  and  Wife. 

USset  of.] — ^Under  the  will  of  a  testator,  who 
died  in  March,  1862,  M.,  a  married  woman, 
was  entitled  in  reversion  expectant  on  the  death 
of  a  tenant  for  life  to  a  share  of  the  proceeds  of 
real  estate  devised  to  trustees  in  trust  for  sale  on 
that  event.  In  August,  1862,  in  the  lifetime  of 
the  tenant  for  life,  M.*8  husband  executed  a 
general  assignment,  under  the  Bankruptcy  Act, 
1861,  of  aU  his  property  to  a  trustee  for  the 
benefit  of  his  creditors.  In  August,  1866,  he 
was  adjudged  bankrupt,  and  in  December  fol- 
lowing he  obtained  his  discharge.  The  tenant 
for  life  died  in  January,  1869.  By  a  deed  exe- 
cuted in  February  following,  and  duly  acknow- 
ledged by  M.  under  s.  77  of  the  Fines  and  Re- 
eoveries  Act  (3  &  4  Will.  4,  c.  74),  M.  and  her 
husband  assigned  all  moneys  which  should  be- 
come due  to  them  or  either  of  them  under  the 
testators  will  to  S.  by  way  of  mortgage.  Shortly 
afterwards  the  trustees  of  the  will  sold  the  real 
estate,  and  ultimately  paid  M.*s  share  of  the  pro- 
ceeds into  court  under  the  Trustee  Relief  Act : — 
Held,  that  the  husband  was  not  precluded  by 
the  creditors*  deed  of  1862  or  by  his  bankruptcy 
in  1866  from  concurring  with  his  wife  in  the 
mortgage  of  1869,  and  accordingly  that  the 
mortgage  was  valid  against  the  trustee  of  the 
creditois'  deed  and  the  assignee  in  bankruptcy. 
Ja\&man'$  TruiU,  In  re,  23  Ch.  D.  344  ;  52 
L.  J.,  Gh.  863. 

Under  the  will  of  a  testator  who  died  in  1843, 
his  three  children,  T.,  W.,  &  S.,  a  married  woman, 
were  each  entitled  to  one-thiid  of  hie-residuary 
estate^  subject  to  the  life  interest  therein  of  his 
widow.  In  1844  T.  died  a  bachelor  and  intestate. 
By  a  deed  executed  in  1854  (before  Sir  R.  Malins' 
Act>y  to  which  the  tenant  for  life,  the  trustees  of 
tiie  willy  W.,  &  S.  and  her  husband,  were  parties, 


and  which  was  acknowledged  by  S.  under  the 
Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74) 
two  mortgage  debts,  secured  to  the  trustees  on 
real  estate  and  forming  part 'of  the  testator's 
residuary  estate,  were  assigned  by  the  tenant  for 
life  and  W.  and  by  S.  and  her  husband,  with  the 
privity  of  the  trustees,  by  way  of  mortgage. 
The  deed  was  executed  under  the  erroneous 
assumption  that,  according  to  the  terms  of  a  gift 
over  in  the  .will,  T.  took  no  share  in  the  testator's 
estate,  and  consequently  his  administrator  was 
not  made  a  party  : — Held,  that  the  deed  was  not 
effectual  to  pass  S.'s  share  of  the  two  mortgage 
debts.  WilliafM  v.  Cooke  (4  Giff.  343)  distin- 
guished.     Ncwton'e  Tntste,  In  re,  23  Ch.  D.  181. 

A  testator  devised  lands  to  his  wife  for  life  ; 
remainder  to  all  the  children  of  his  brother,  who 
should  be  living  at  the  time  of  his  wife's  decease. 
His  brother  left  one  daughter,  who  married,  and 
afterwards,  with  her  husband,  during  the  life  of 
testator's  widow,  levied  a  fine  come  ceo,  &c.,  of 
the  lands,  and  declared  the  use  to  A.  After  the 
death  of  the  widow,  A.  brought  ejectment  against 
the  tenant  in  possession  : — Held,  that  it  was 
maintainable,  for  that  although  the  brother's 
daughter  had  only  a  contingent  remainder  during 
the  life  of  the  widow,  and  the  fine  could  only 
operate  by  estoppel  until  the  contingency  hap- 
pened, yet  afterwfurds  it  operated  on  the  estate. 
Doe  d.  ChrUtmat  v.  Oliver,  10  B.  k,  C.  181. 

A  testator  devised  to  his  daughter,  E.,  the  wife 
of  H.,  for  life ;  remainder  to  John,  his  daughter's 
son,  and  his  heirs  and  assigns  for  ever ;  but  in 
case  he  should  die  before  the  testator's  daughter, 
E.,  and  she  should  have  no  other  child  living  at 
her  death,  his  will  was  that  his  daughter  should 
give  and  devise  the  premises  to  such  person  as 
she  should  think  proper.  The  testator  died  in 
February,  1763,  and  John,  the  daughter's  son,  in 
April.  In  January,  1766,  the  daughter  had 
another  son.  In  November,  1770,  H.  died ;  and 
in  1773  E.  levied  a  fine,  with  proclamations  : — 
Held,  that,  although  at  the  death  of  the  testator, 
and  until  the  death  of  his  grandson  John,  the 
power  g^ven  to  the  daughter  to  devise  to  such 
person  as  she  should  think  proper,  could  avail 
only  as  an  executory  devise  ;  yet,  upon  the 
death  of  John,  the  character  of  the  limit^ition 
changed,  and  it  became  contingent,  and  that  it 
was  therefore  barred  by  the  fine.  Doe  d.  Harrie 
V.  Howell,  10  B.  &  C.  191. 

By  a  marriage  settlement  in  1806,  manors  and 
lands  were  limited  to  the  use  of  the  husband  for 
life  ;  remainder  to  the  use  of  the  wife  for  life  ; 
remainder  in  strict  tail  male ;  remainder  to  the 
wife  in  fee,  in  case  she  should  survive  her  husband ; 
but  if  she  should  die  in  his  lifetime,  remainder 
to  the  daughters  successively  in  tail  male ;  re- 
mainder to  the  use  of  such  persons  related  by 
blood  or  consanguinity,  as  the  wife  by  her  will 
might  appoint ;  and  in  case  of  no  such  appoint- 
ment to  the  wife  in  fee.  The  settlement  also 
contained  a  power  for  the  trustees,  at  the  request 
and  with  the  direction  of  the  husband  and  wife, 
or  the  survivor,  to  sell  or  exchange  the  settled 
estates,  and  for  that  purpose  to  revoke  all  or  any 
of  the  uses  contained  in  the  settlement ;  and  also 
a  covenant  for  further  assurance  on  the  part  of 
the  husband  and  wife,  and  all  persons  claiming 
under  the  husband.  In  pursuance  of  this  settle- 
ment certain  fines  were  levied.  By  deed,  dated 
March,  1807,  reciting  the  settlement,  and  the 
fines  levied  in  pursuance  thereof,  and  the  limita- 
tions therein  contained ;  and  that  the  wife  was 
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desiroos  of  acquiring  an  absolute  power  of 
appointment  over  the  manors  and  lands  com- 
prised in  the  settlement,  in  the  event  of  her  sur- 
viving, or  dying  in  the  lifetime  of  her  husband, 
and  there  being  a  general  failure  of  issue  of  her 
body  inheritable  to  the  manors,  under  the  settle- 
ment, the  husband  and  wife  covenanted  to  levy 
certain  fines  sur  conusance  de  droit  come  ceo, 
with  proclamations,  to  G.  and  his  heirs,  of  all  the 
manors,  lands,  &c.,  comprised  in  the  settlement ; 
which  fines  were  to  operate,  and  to  be  taken  to 
operate,  first,  for  corroborating  the  uses  contained 
in  the  settlement  antecedently  to  the  limitations 
to  the  use  of  the  wife  in  fee-simple,  and,  subject 
thereto,  to  the  use  of  such  persons  as  the  wife  by 
will  or  deed  might  appoint.  In  pursuance  of  this 
latter  deed,  several  fines  come  ceo,  &c.,  were 
levied  by  the  husband  and  wife: — Held,  that 
these  latter  fines  did  not  operate  to  extinguish 
or  suspend  the  right  or  power  of  the  husband 
and  wife,  or  the  survivor  of  them,  to  request  and  ' 
direct  a  sale  or  exchange  of  the  settled  estates 
under  the  powers  for  that  purpose  contained  in 
the  settlement,  so  as  to  prevent  an  exercise  of 
those  powers  by  the  trustees.  Jersey  (^Earl)  v. 
Deane,  5  B.  &  A.  569. 

By  a  marrii^e  settlement  an  estate  was  limited 
to  the  use  of  the  husband  for  life  ;  remainder  to 
the  use  of  the  wife  for  life ;  remainder  to  the 
children  of  the  marriage ;  and,  in  default  of 
issue,  to  the  use  of  such  person  as  the  wife  should 
appoint ;  and,  for  default  of  such  appointment, 
to  the  use  of  the  right  heirs  of  the  survivor  of 
the  husband  and  wife  for  ever ;  with  power  to 
the  husband  and  wife  to  chaige  the  estate  ;  and 
a  power  to  trustees,  in  whom  the  legal  estate 
was  vested,  to  sell,  by  the  direction  and  with 
the  approbation  of  the  husband  and  wife,  or  the 
survivor.  The  husband  and  wife  borrowed  a 
sum  of  money  by  way  of  annuity ;  created  a 
term  of  1,000  years  ;  and  levied  a  fine  to  G.  in 
fee,  with  a  deed  declaring  the  uses  to  be  ^'  in 
trust  to  secure  the  regular  payment  of  the 
annuity,  and  for  corroborating  and  strengthen- 
ing the  said  term  : " — Held,  that  the  fine  did 
not  operate  to  extinguish  the  power  of  the  wife 
to  consent  to  a  sale  of  the  settled  estates,  so  as 
to  prevent  an  exercise  of  the  power  of  sale  by  the 
trustees.  Tyrrell  v.  Marshy  10  Moore,  305  ;  3 
Bing.  31. 

Where  husband  and  wife  granted  to  trustees 
an  estate,  of  which  the  wife^s  father  was  seised 
in  fee-simple,  and  afterwards,  in  the  life  of  the 
father,  they  levied  a  fine  of  the  lands  to  the  uses 
of  the  settlement,  and  the  father  afterwards 
diod,  leaving  the  wife  one  of  his  co-heiresses  : — 
Held,  that  her  moiety  of  the  estate  became  sub- 
ject to  the  uses  of  that  settlement,  by  reason  of 
the  fine,  as  an  estoppel  against  the  husband  and 
wife  and  all  persons  claiming  title  under  them. 
Helps  V.  Hereford,  2  B.  &  A.  242. 


4.  Otheb  Matters  belatino  to. 

Fine  Levied  by  Tmitee.] — ^A  fine  might  be 
levied  by  a  trustee  substituted  for  a  missing 
trustee,  under  6  Geo.  4,  c.  74,  s.  5.  Jackson  v. 
Warde,  9  Bing.  399  ;  2  M.  &  Scott,  566. 


By  Lnnatie.] — At  law  it  cannot  be  shewn 


A  fine  levied  by  a  lunatic  is  binding  upon  his 
heirs  in  a  court  of  law.    Ih, 

By  CopylLolder.}--A  fine  levied  by  a  copy- 
holder, who  continued  in  possession,  was  void  as 
against  the  lord.  Doe  d.  Tarrant  v.  Hellier^  3 
T.  R.  162. 


By  Others.]  —  Any  number  of  persons 


that  a  fine  levied  by  a  lunatic  was  void  on  account 
of  fraud.  Murley  v.  Sherren,  1  P.  &  D.  126 ;  1 
W.,  W.  &  H.  678  ;  8  A.  &  E.  754. 


having  separate  interests  in  one  tenement,  of 
whatsoever  value,  might  concur  to  pass  their  in- 
terests to  any  number  of  purchasers  by  one  fine. 
Appleyard  v.  Jirowny  5  Taunt.  266. 

Where  fines  were  levied  while  the  estates  were 
contingent,  the  interest  was  not  thereby  extin- 
guished.   i)oe  d.  Brune  v.  Martin^  8  B.  &  C.  497; 

2  M.  &  R.  485. 

Vonehee  Bead  when  Judgment  given.] — If  a 

writ  of  summoneas  ad  warrantizandum  was  re- 
turnable on  a  Sunday,  and  the  vouchee  died  on 
that  day,  the  recovery  was  void  ;  because  Sun- 
day being  a  dies  non  juridicus,  judgment  could 
not  possibly  have  been  given  until  the  Monday 
following,  consequently  the  judgment  must  have 
been  given  after  the  death  of  the  vouchee ;  and 
as  a  common  recovery  pursued  the  forms  of  a 
real  action,  it  was  of  absolute  necessity  that  the 
vouchee,  against  whom  the  judgment  was  ob- 
tained, should  be  living  on  the  day  when  such 
judgment  was  given  by  the  court,  for  otherwise 
the  judgment  was  erroneous.  Brown  v.  Swann^ 
6  Bro.  P.  C.  333  ;  1  W,  BL  496,  526 ;  3  Burr. 
1595. 

Barring  EntaU.]— The  term  "disposition"  in 

3  &  4  Will.  4,  c.  74,  s.  38,  is  not  restricted  to  the 
deed  barring  the  entail,  enrolled  in  chancery 
under  the  act,  but  comprises  it  and  all  other  in- 
struments by  which  the  arrangement  between 
the  vendor  and  purchaser  is  carried  out.  Crocker 
V.  Waine,  5  B.  &  S.  697 ;  33  L.  J.,  Q.  B.  316  ;  10 
L.  T.  600 ;  12  W.  R.  905. 

A  conveyance  executed  by  a  tenant  in  tail  to 
himself  or  to  his  own  use  is  a  disposition  under 
that  statute.    Ih, 

A  disentailing  deed  executed  in  pursuance  .of 
the  3  &  4  Will.  4,  c.  74,  is  valid  if  enrolled 
within  six  months  from  the  time  of  its  execu- 
tion, although  such  enrolment  has  not  taken 
place  until  alter  the  death  of  the  tenant  in  tail 
who  executed  the  deed.  Piers,  In  re,  14  Ir.  Ch. 
Rep.  452. 

Seisin  of  Conusor  and  Tenant] — The  tenant  to 
the  praecipe  must  have  had  a  freehold  in  posses- 
sion, otherwise  a  recovery  suffered  was  invalid. 
Boed.IlaleY.  Wreyy,  6  T,  B,,  70S, 

A  recovery  suffer^  by  a  person  not  in  posses- 
sion had  no  operation.  Wynne  v.  Coohes,  1  Bro. 
C.  C.  515. 

A  plaintiff,  in  ejectment  for  land,  proved  acts 
of  ownership,  and  a  fine  levied  by  the  ancestor 
of  his  lessor.  The  defendant  proved  that  the 
land  was  formerly  part  of  the  churchyard,  and 
proved  acts  of  ownership  by  the  vicar  : — Held, 
that  the  fine  was  not  a  conclusive  bar  to  the 
vicar,  without  clear  evidence  that  the  party  levy- 
ing it  had  then  an  estate  of  freehold  in  the  land. 
Runcorn  v.  Doe  d.  Cooper,  8  D.  &  R.  460 ;  5  B.  & 
C.  696. 

A  tenant  in  tail  in  possession  of  hereditaments 
and  premises  subject  to  an  outstanding  term,  by 
an  indenture,  for  the  barring  all  estates  tail,  and 
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all  remainders  thereon  expectant,  aDd  for  limit- 
ing the  same  to  himself,  his  heirs,  and  asagns 
for  ever,  and  in  consideration  of  10«.  to  him  paid, 
granted,  baigained,  and  sold  the  hereditaments 
and  premises,  and  the  reversion,  remainder,  &c., 
thereof,  to  L.  and  B.,  their  heirs  and  assigns,  to 
the  use  of  L.,  that  he  might  become  tenant  of 
the  freehold,  in  order  to  suffer  a  recoyery.  The 
deed  was  duly  enrolled  as  a  bargain  and  sale  : — 
Held,  that  by  that  deed  L.  became  solely  seised 
of  the  premises,  so  as  to  be  a  good  tenant  of  the 
freehold  for  suffering  a  recoveiy  of  the  entirety 
of  the  premises.  Haggerst&n  v.  Manburyj  7  D. 
&  R.  723  ;  6  B.  &  0.  101. 

In  ejectment  a  fine  is  no  evidence  of  owner- 
ship on  the  conusor,  and  without  proof  that  he 
was  in  possession  when  it  was  levied,  it  is  no  evi- 
dence at  all.  Braatington  v.  Llewellyn^  1  F.  & 
F.  27. 

In  1768,  T.  J.  Selby  devised  as  follows  :— "  I 
give  and  devise  to  my  right  and  lavrful  heir-at- 
law  (for  the  better  finding  out  of  whom  I  direct 
advertisements  to  be  published  immediately 
after  my  decease  in  the  public  papers)  all  my 
manors,  lands,  &a,  in  B.,  to  hold  the  same,  to 
my  heir-at-law,  his  heirs,  executors,  adminis- 
trators, or  assigns,  for  ever,  subject  to,  and 
chargeable  with,  the  payment  of  all  my  debts, 
funeral  charges,  bonds,  annuities,  and  legacies  ; 
which  I  direct  to  be  paid  by  my  heir-at-law 
within  twelve  months  after  my  decease.  But 
should  it  so  happen  that  no  heir-at-law  is  found, 
I  then  constitute  and  appoint  W.  Lowndes  my 
lawful  heir,  on  condition  he  change  his  name  to 
Selby ;  and  I  give  the  estates  and  all  the  manors 
before  mentioned  to  W.  Lowndes."  The  testator 
died  in  1772.  In  1773,  W.  Lowndes  was  ap- 
pointed receiver  of  the  estates ;  and  in  1783  he 
took  possession  under  a  decree  of  March,  1783, 
and  thence  to  the  time  of  his  death  retained  it, 
claiming  the  freehold  and  exercising  dominion 
over  the  property  as  his  own.  In  April,  1784, 
the  devisee  executed  two  deeds  in  the  name  of 
Selby,  and  the  manor  courts  held  by  him  after 
that  date  were  held  in  that  name  : — Held,  that 
the  devisee  had,  at  the  time  of  levying  the  fine, 
such  an  estate  of  freehold  as  would  make  the 
fine  operate  as  a  bar.  Daviea  v.  LourndeSj  7  Scott, 
N.  R.  141 ;  6  M.  &  G.  471— Ex.  Ch. 

Kisdeioription  of  Estate.] — A  deed  to  lead  the 
uses  of  a  recovery,  by  mistake,  treated  an  advow- 
son  as  in  gross,  and  as  vested  as  to  one  moiety  in 
A.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  general ;  and  as  to  the  other  moiety, 
as  vested  in  A.  in  fee.  The  whole  advowson  was 
in  fact  appendant  to  a  manor,  and  the  manor  and 
appendant  advowson  were,  with  other  heredita- 
ments, vested  in  A.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  '  A.'s  eldest 
son  joined  with  A.  in  making  a  tenant  to  the 
praecipe  : — Held,  that,  notwithstanding  the  lan- 
guage of  the  recovery  deed  was  large  enough  to 
have  passed  the  whole  advowson,  as  an  advowson 
appendant,  yet  that,  by  reason  of  the  apparent 
intention  of  the  parties  (although  arising  out  of 
a  mistake)  the  tenancy  in  tail  was  not  barred  in 
one  moiety  of  the  advowson.  Moseley  v.  Mot- 
tetue,  10  M.  k  W.  633  ;  12  L.  J.,  Ex.  136. 

Default  of  Power  of  Appointment.]— A.,  being- 
entitled  in  fee-simple  to  estates  in  the  county  of 
D.,  in  1773  married  B.,  who  had  freehold  estates 
in  the  county  of  M.,  and  also  in  the  county  of  D., 


including  Plas  Madoc,  in  the  county  of  D.  Prior 
to  the  marriage,  articles  were  executed  between 
these  parties  and  trustees  on  the  18th  of  October, 
1773,  by  which  it  was  stipulated,  that,  in  case 
the  marriage  took  place,  A.*s  estate  should  be 
settled,  subject  to  a  term  of  500  years  ;  and  B.'s 
estate  (not  including  Plas  Madoc)  to  the  use  of 
A.  and  B.  for  their  lives  and  the  life  of  the  sur- 
vivor, and  to  the  use  of  the  first  and  other  sons 
of  the  marriage,  in  tail.  There  were  two  sons  of 
the  marriage,  W.  and  E.,  and  two  daughters. 
The  eldest  son,  W.,  having  come  of  age  on  the 
11th  or  12th  August,  1801,  the  property  of  A., 
the  father,  was,  by  lease  and  release,  conveyed  to 
W.  for  2,000  years,  by  way  of  mortgage,  and  sub- 
ject to  that  term  to  such  uses  as  A.  should  ap- 
point ;  and  in  default,  to  the  use  of  A.  and  B. 
for  their  lives,  and  afterwards  to  such  uses  as 

A.  should  appoint ;  or  in  default,  to  such  uses  as 
the  estates  were  then  limited  to.  On  the  1st  and 
2nd  April,  1802,  A.  and  B.  and  W.  conveyed,  by 
lease  and  release,  to  J.  all  the  estates  of  A.  and 

B.  and  W.  in  the  counties  of  M.  and  D.,  and  cer- 
tain tithes  theretofore  the  inheritance  of  A.,  in 
order  to  make  J.  tenant  to  the  pnecipe  ;  and  the 
recovery  was  to  enure  to  such  uses  as  A.  and  B. 
and  W.  should  appoint ;  and  in  default,  then  to 
and  for  and  upon  such  and  the  same  powers, 
provisoes,  limitations  and  agreements  as  the  he- 
reditaments and  premises  were  and  stood  limited 
to,  immediately  before  the  execution  of  that  in- 
denture by  virtue  of  the  articles  of  settlement  of 
tlie  18th  October,  1773,  or  to  or  for  and  upon  such 
and  so  many  of  them  as  should  be  then  existing, 
undetermined  and  capable  of  taking  effect. 
Common  recoveries  were  suffered  in  1802,  and  A. 
died  soon  after  : — Held,  that,  in  default  of  ap- 
pointment, the  deed  of  1802  and  recovery  did  not 
create  any  other  legal  limitations,  and  that  Plas 
Madoc  was  not  affected  thereby.  Youde  v.  Jimes, 
13  M.  &  W.  534  ;  14  L.  J.,  Ex.  70  ;  9  Jur.  910. 

By  deed,  dated  22ml  December,  1809,  B.  and 
her  son  W.  exercised  the  power  of  appointment 
given  by  the  deed  of  1802  over  all  the  estates  in 
the  county  of  D.,  except  Plas  Madoc  (which  was 
stated  to  be  thereinafter  more  particularly  de- 
scribed, but  was  not).  By  the  same  deed  B.  re- 
leased all  her  estates  (save  and  except  to  her  and 
her  assigns,  during  her  life,  Plas  Madoc)  to  J. 
and  his  heirs,  to  uses,  for  1,000  years  ;rand  sub- 
ject thereto,  to  the  use  and  intent  that  B.  might 
receive  an  annuity  of  400^. ;  and  subject  thereto, 
to  the  use  of  W.,  his  heirs  and  assigns  for  ever  : 
— Held,  that  Plas  Madoc  passed  under  the  con- 
veyance from  B.  to  W.  in  fee,  subject  to  the  term 
of  1,000  years,  and  that  the  exception  of  the  life 
estate  of  B.  was  repugnant  and  void.    lb. 

Chirograph  and  Proclamationi.] — In  order  to 
prove  a  fine  levied  at  one  of  the  abolished  courts 
of  great  session  in  Wales,  a  party  put  in  evidence 
the  chirograph  with  only  one  proclamation  in- 
dorsed, and  also  a  plea-roll  of  the  same  session, 
which  shewed  a  licentia  concordandi  between  the 
same  parties  respecting  the  same  premises : — 
Held,  that  the  fine  was  sufficiently  proved  under 
5  Vict.  c.  32,  sess.  2.  Doe  d.  Cadwalader  v. 
Pri4!e,  16  M.  &  W.  603  ;  16  L.  J.,  Ex»  169  ;  11 
Jur.  131. 

By  the  chirograph  of  a  fine,  the  caption  ap- 
peared to  be  on  the  23rd  of  October,  1701, 
whereas  in  fact  the  fine  was  not  acknowledged 
till  the  2nd  of  March  following,  and  this  was 
offered  to  be  proved ;  but  the  court  refused  to 
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admit  the  eridence,  being  ol  opinion  that  no 
proof  of  the  time  of  acknowledging  a  fine  ought 
to  be  admitted  oontiarj  to  or  against  the  chiro- 
graphf  and  that  the  record,  which  was  the  chiro- 
graph of  a  fine,  could  not  be  falsified  until  it  was 
racated  or  reversed.  Say  and  Seale  (^Lord)  v. 
XZ<wd,4Bro.  P.  C.  73. 

The  indprsement  of  proclamations  on  a  fine 
was  not  alone  sufScient  evidence  of  their  having 
been  made.  Doc  d.  Hatchx^y,  Bluck,  2  Marsh. 
170  ;  6  Taunt.  487. 

An  examined  copy  of  the  record  of  a  fine, 
levied  with  proclamations,  was  as  good  evidence 
of  the  fine  as  the  chirograph  itself  certified  by 
the  officer.  Doe  d.  Gilbert  v.  Hvss,  7  M.  AW. 
102. 

An  entry  to  avoid  a  fine  with  proclamations, 
though  not  authorized  by  the  party  in  whose  be- 
half it  was  made,  is  sufficiently  ratified  by  an 
ejectment  founded  on  it.  Doe  d.  Blight  v.  Pett^ 
4  P.  &  D.  278  ;  11  A.  &  £.  842. 

A  fine  with  proclamations  was  levied  in  the 
great  sessions  for  the  county  of  Denbigh.  The 
proclamations  indorsed  on  the  fine  were  headed 
with  the  words  ^  according  to  the  form  of  the 
statute."  The  second  proclamation  was  stated  to 
be  made  at  Ruthin,  in  the  county  of  Denbigh, 
without  stating  that  it  was  made  at  the  great 
sessions,  as  required  by  34  k>  35  Hen.  8,  c.  26,  s. 
41 : — Held,  that  that  was  sufficient,  and  that, 
from  the  previous  words,  the  proclamation  must 
be  understood  to  have  been  made  at  the  great 
sessions.  Doe  d.  Jonet  v.  ITarrUon,  3  B.  £  Ad. 
764, 

The  date  of  the  chirograph  of  a  fine  was  two 
days  later  than  the  day  of  tne  first  proclamation, 
both  days  being  in  the  same  term  ;  three  other 
proclamations  were  duly  made  in  the  three  fol- 
lowing terms  : — Held,  to  be  a  good  fine  with  pro- 
clamations. Doe  d.  Fleming  v.  Ford^  1  A.  &  E. 
758 ;  3  N.  &  M.  813. 

Ooynuunt  to  Levy.] — ^A  covenant  to  do  all 
lawful  and  reasonable  acts  for  further  assurance, 
includes  a  covenant  to  levy  a  fine,  though  not 
particularly  named.  Kirig  v.  Jonet^  5  Taunt. 
418  ;  1  Marsh.  107. 

Amendm«nt  of  Fine.] — The  court  amended  a 
fine  levied  at  the  Carmarthen  Great  Sessions,  in 
1830,  by  indorsing  the  first  and  third  proda- 
mationa,  of  which  there  was  no  entry,  it  appearing 
that  such  proclamations  had  been  made,  but  the 
entry  of  them  omitted  by  the  clerk  of  the  court. 
IJoyd  V.  JHcholae,  4  Bing.  N.  G.  633 ;  1  Am. 
237  ;  6  Scott,  355. 

An  estate  stood  limited,  subject  to  a  life  estate, 
to  five  persons,  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  in  tail.  One  of 
these  persons,  a  married  woman,  concurred  with 
her  husband  in  a  deed  mortgaging  her  fifth  share 
and  all  other  the  share  and  interest  to  which  she 
might  become  entitled  by  the  death  of  any  of  the 
other  tenants  in  tail  without  issue ;  and  the  deed 
contained  a  covenant  to  levy  a  fine  of  the  property 
expressed  to  be  conveyed  by  the  deed.  A  fine 
was  levied,  purporting  to  extend  only  to  the 
fifth  share.  Afterwards,  one  of  the  other  tenants 
in  tail  died  without  issue,  and  without  having 
barred  his  estate  tail : — Held,  that  there  was  an 
error  in  the  fine,  which  was  cured  by  3  &  4  Will. 
4,  c.  74,  s.  7,  and  that  the  fine  was  eiSectual  as 
to  one-fourth,  and  not  as  to  one-fifth  only.    Life 


Anoeiation  of  Scotland  v.  Siddal,  8  De  G., 
F.  k  J.  58. 

The  court  amended  a  fine  levied  in  1771,  at 
the  great  sessions  for  the  county  of  Cardigan,  by 
indorsing  the  second  and  third  proclamations  (it 
appearing  that  there  was  no  entry  of  tbem  by 
the  clerk  of  the  court),  and  this,  upon  an  affidavit 
of  the  clerk  to  the  deputy  prothonotaipr  of  that 
court,  to  the  effect,  that  the  proclamations  were 
always  duly  made  according  to  the  practice  of 
the  court,  but  very  often  not  registered  ;  and  on 
an  affidavit  of  Uie  surviving  deforciant  that  the 
fine  was  intended  between  the  parties,  she  (the 
survivor)  wishing  to  transmit  a  good  title  to  a 

Surdiaser;  and  although  no  affidavit  was  pro- 
uced  of  the  fact  of  the  proclamations  in  this 
particular  case.    Price  v.  Watkiiu,  6  Jnr.  170. 

—  Of  BeooTery.] — The  court  refused  to 
permit  an  old  recovery  to  be  amended  bv  the 
msertion  of  a  parish,  the  words  of  the  deed  being 
large  enough  to  embrace  it,  and  the  omission 
being  cured  by  3  &  4  Will.  4,  c.  74,  s.  8.  Evans, 
In  re,  2  Scott,  N.  R.  83 ;  S.  C,  nom.  Heming 
V.  Griffiths,  1  M.  &  G.  879  ;  5.  6\,  nom.  Watkins^ 
In  re,  9  D.  P.  C.  68. 

A  recovery  was  amended  under  3  &  4  WilL  4, 
c.  74,  8.  8,  by  inserting  the  words  *'  right  of  free 
warren,^'  the  right  having  always  gone  with  the 
property  in  question,  and  the  deed  to  lead  the 
uses  conveying  all  hereditaments.  Ticisden,  In  re, 
4  Bing.  N.  G.  253  ;  5  Scott,  638  ;  1  Am.  64. 

The  officer  of  the  court  of  great  session  having 
omitted  to  enter  of  record  a  recovery  duly  suffered 
at  bar,  in  1804,  the  court  ordered  it  to  be  done 
nunc  pro  tunc,  under  1  Will.  4,  c.  70,  s.  27,  which 
gives  that  court  the  like  power  to  amend  a  re- 
covery of  the  court  of  great  session,  as  if  it  had 
been  suffered  in  C.  P.  £}vans  v.  Griffith^  9  Bing. 
311 ;  2  M.  &  Scott,  383. 

The  court  refused  to  amend  a  fine  in  a  case  of 
misdescription,  cured  by  3  &  4  Will.  4,  c.  74,  s.  7. 
Loekington  v.  Shipley,  1  Bing.  N.  C.  355 ;  1 
Scott,  263. 

In  the  exemplification  of  a  recovery,  the  name 
of  the  tenant  was  inserted  in  the  place  of  that  of 
the  demandant,  and  vice  versft  : — Held,  that  the 
defect,  which  was  apparent  on  the  production  of 
the  deed  to  lead  the  uses,  was  cured  by  3  &  4  Will. 
4,  c.  74,  8.  8.  Wichens  ▼.  Windus,  9  C.  B.  711  ; 
19  L.  J.,  C.  P.  329  ;  14  Jur.  836. 


lAdonemant  of  Proelamatioiu.] — A  fine 


was  levied  at  the  autumn  great  sessions  held  for 
the  county  of  Cardigan  in  1830.  The  roll  of 
fines  levied  at  those  sessions  was  then  proclaimed, 
and  also  at  the  autumn  assizes  for  that  county 
in  1831  ;  and  it  appeared  that  the  fine  was  then 
upon  the  proper  roll.  There  was  no  evidence 
as  to  any  proclamation  having  been  made  at  the 
spring  assizes,  1831 ;  and  there  was  no  indorse- 
ment of  any  of  the  proclamations,  the  officer 
whose  duty  it  was  to  indorse  them  on  the  roll 
having  omitted  to  do  so: — The  court  allowed 
the  proclamations  to  be  indorsed  by  the  clerk  of 
the  peace,  into  whose  hands  the  records  of  fines 
for  tne  county  of  Cardigan,  by  the  11  Geo.  4  &  1 
Will.  4,  c.  70,  came  on  the  death  of  the  late 
deputy  prothonotary ;  and  this  after  an  eject- 
ment brought  to  recover  the  premises  comprised 
in  the  fine.  Svans  v.  Davis,  6  Bing.  N.  C.  229  ; 
7  D.  P.  a  269;  6Soott,372;  1  Am.  486 ;  S  Jar. 
223. 
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FIRE   AND   FIREMEN. 

I.  Accidental  Fibb. 

II.  FiBBMBN  AND  BBIQADES,  1783. 

I.    ACCIDENTAL  FIRE. 

Immimity.]— -Sect.  86  of  14  Geo.  3,  a  78, 
is  a  public  act.  Riehards  y.  Huto,  16  M.  &  W. 
244  ;  16  L.  J.,  Ex.  163. 

And  is  not  confined  in  its  operation  to  the  dis- 
tricts to  which  the  limited  clauses  of  the  act  were 
restricted.  Mlliter  v.  Phippard,  11  Q.  B.  347  ; 
17  L.  J.,  Q.  B.  89  ;  12  Jur.  202. 

It  does  not  apply  where  a  fire  is  produced  by 
negligence ;  ana  in  that  case,  by  the  common 
law,  an  action  lies  against  the  party  by  whose 
negligence,  or  that  of  his  servants,  a  fire  arises 
on  bis  premises,  and  damages  the  property  of 
another.    Ih, 

It  does  not  apply  where  the  fiLre  is  lighted  in- 
tentionally, ana  mischief  happens  to  result,    lb. 

Carrier.] — In  an  action  against  a  carrier,  a 
count  averred  the  contract  to  be  to  carry  goods 
from  D.  to  L.,  and  to  take  care  of  them  on  land- 
ing them  at  a  wharf  there,  and  to  deliver  them 
to  plaintiff.  The  carrier  pleaded,  that  he  did 
take  care  of  the  goods  at  the  wharf  till  they  were 
destroyed  by  fire,  without  his  fault : — Held,  a 
good  plea.  Bourne  v.  Qatliffe^  11  C.  &  F.  46  ;  8 
Scott,  N.  R.  604. 

When  also  Warehoueman.] — ^A  package 

of  goods  was  delivered  to  the  Great  Western 
Railway  Company,  and  another  to  the  London 
and  North-Western  Railway  Company,  for  car- 
riage to  the  station  of  the  former  company  «t 
W.,  both  packages  being  addressed  to  the  plain- 
tiff, "to  be  left  till  called  for.*'  One  of  the 
packages  arrived  at  W.  on  the  24th  of  March, 
the  other  on  the  25 th.  On  their  arrival  they 
were  placed  in  the  station  warehouse  to  await 
their  being  called  for.  The  defendants  did  not 
know  the  address  of  the  plaintiff,  who  travelled 
about  the  country  with  drapery  goods.  The 
goods  had  not  been  called  for  when,  on  the 
morning  of  the  27th  of  March,  a  fire  having 
accidentally  broken  out,  the  warehouse  was 
burned  down  and  the  goods  were  consumed  by 
fire.  The  plaintiff  on  the  same  day  after  the 
fire  called  for  the  goods,  and,  not  receiving  them, 
brought  actions  against  the  defendant  companies 
as  common  carriers  to  recover  their  value : — 
Held,  that  after  the  interval  of  time  which  the 
plaintiff  had  suffered  to  elapse  since  the  arrival 
of  the  goods,  the  liability  of  the  defendants  as 
common  carriers  in  respect  of  the  goods  had 
ceased,  and  they  had  become  mere  warehouse- 
men of  them,  and  consequently  that  the  actions 
were  not  maintainable  in  the  absence  of  any 
evidence  of  negligence  on  the  part  of  the  defen- 
dants. Chapman  v.  Oreat  Wettem  Railway 
Company,  5  Q.  B.  D.  278 ;  49  L.  J.,  Q.  B.  420  ;  42 
L.  T,  262  ;  28  W.  R.  666  ;  44  J.  P.  363. 

Warthomemaa.] — ^The  defendant  contracted 
to  warehouse  certain  eoods  for  the  plaintiff  at  a 
particular  place,  but  he  warehouse  a  part  of 
them  at  another  place  where,  without  any  neg- 


ligence on  his  part,  they  were  destroyed.  In 
an  action  to  recover  as  damages  the  value  of  the 
goods : — Held,  that  the  damage  was  not  too  re- 
mote,  and  that  the  defendant,  by  his  breach  of 
contract,  had  rendered  himself  liable  for  the 
loss  of  the  goods.  LiUey  v.  Doubleday,  7  Q.  B. 
D.  510 ;  61  L.  J.,  Q.  B.  310  ;  44  L.  T.  814 ;  46  J. 
P.  708. 

If  the  owner  of  property  gives  another  person 
authority  to  deal  with  it  in  a  particular  way, 
and  such  person  chooses  to  deal  with  it  in 
another  way,  he  must  take  the  risk  of  the  con- 
sequences, and  is  liable  for  its  loss  or  injury,  un- 
less such  loss  or  injury  would  have  occurred  in 
whichever  way  the  property  had  been  dealt  with. 
lb. 

Lightermen.] — Goods  were  delivered  at  M.  to 
the  owner  of  a  ship  B.,  to  be  conveyed  on  board 
the  ship  B.,  and  then  to  be  carried  in  her  to  L. 
The  goods  were  destroyed  by  a  casual  fire  on 
board  a  lighter,  employed  by  the  owners  of  the 
B.  to  convey  them  from  M.  to  the  ship  B. : — 
Held,  that  the  26  Geo.  3,  c.  86,  s.  2,  did  not  pro- 
tect the  owners  of  the  B.,  as  the  fire  was  not  on 
board  their  e^ip.  Moorewood  v.  Pollock,  1  EL 
&  Bl.  743  ;  22  L.  J.,  Q.  B.  250 ;  17  Jur.  881. 

Pawnbrokart.]— Under  39  &  40  Geo.  3,  c.  99,. 
s.  24,  the  injuiy  done  to  goods  pawned,  by  an 
accidental  fire  on  the  premises  of  a  pawnbroker,, 
not  affirmatively  shewn  to  have  occurred  throagh 
the  default,  neglect,  or  wilful  misbehaviour  of 
the  pawnbroker,  does  not  authorize  a  justice  to 
give  satisfaction  to  the  pawner,  there  being  no 
prim&  facie  presumption  that  such  fire  is  owing 
to  the  defamt,  neglect,  or  misbehaviour  of  the 
owner  of  the  premises.  Syred  v.  CarrutherSf 
]fel.,  Bl.  &  El.  469  ;  27  L.  J.,  M.  C.  273  ;  4  Jur., 
N.  S.  949. 

Servant  of  Tenant.] — By  the  law  of  Scotland, 
a  tenant  is  liable  to  his  landlord,  if  premises  de- 
mised arc  burnt  down  by  the  negligence  or  mis- 
conduct  of  the  tenant's  servant,  in  the  ordinary 
scope  of  his  employment.  The  defendant's  ser- 
vant burnt  down  a  house  demised  to  the  defen- 
dant, in  Scotland,  by  lighting  furze  and  straw^ 
with  a  view  to  cleanse  a  chimney  which  smoked, 
although  she  had  been  cautioned  against  the 
danger  of  such  a  proceeding.  In  an  action 
brought  against  the  defendant  by  his  landlord 
for  this  injury  : — Held,  that  it  was  properly  left 
to  the  juiy  to  say  whether  the  servant  was  act- 
ing within  the  general  scope  of  her  duty ;  and 
the  jury  having  found  for  the  defendimt,  the 
court  refused  to  grant  a  new  trial.  JPXenzie  v» 
2PLeod,  10  Bing.  386  ;  4  M.  &  Scott,  249. 


<hmari.] — ^An  action  lies  against  a 
party  for  fio  negligently  constructing  and  keep- 
ing a  hayrick  on  the  extremity  of  his  land,  that^ 
in  consequence  of  its  spontaneous  ignition,  his 
neighbour's  house  is  burnt  dow^n.  Vaugkan  v. 
Mehlote,  3  Bing.  K.  C.  468 ;  4  Scott,  244 ;  3 
Hodges,  51 ;  1  Jur.  215;  8.  C,  at  nisi  prius,  7  C. 

fc  P.  525. 

An  action  lies  against  an  owner  of  a  dose  for 
negligently  lighting  a  five  there,  which  spreads 
to  his  neighbour's  close,  notwithstanding  14  Geo. 
3,  c.  78,  a  86,  by  which  no  action  shall  be  main- 
tained against  any  person  on  whose  estate  any 
fire  shall  accidentally  ^begin. »;  Filliter  v.  Phip- 
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pard,  11  Q.  B.  347  ;  17  L,  J.,  Q.  B.  89  ;  12  Jur. 
202. 

Oaf  laid  on  negligently.]— A  declaration 
stated  that  the  plaintiff  was  possessed  of  pre- 
mises ;  that  the  defendant  was  employed  in 
laying  on  gas  to  the  premises  adjoining,  and 
that  he  did  the  work  so  negligently  that  the 
gas  escaped  and  ignited,  and  the  premises  ad- 
joining the  plainti^s  were  set  on  fire  and  bnmt : 
— Held,  that  the  declaration  disclosed  a  good 
•cause  of  action ;  that  it  was  unnecessary  to 
negative  negligence  in  the  owner  of  the  adjoin- 
ing house  in  putting  out  the  fire  before  it  com- 
municated with  the  plaintiffs  premises ;  and 
that  not  guilty  would  put  in  issue  the  negligence 
of  the  defendant.  Bcenktran  v.  Great  Central 
Oas  Company^  3  L.  T.  317. 

Sparkf  firom  Enginei.] — In  an  action  against  a 
canal  company  for  damage  caused  by  the  emis- 
sion of  sparks  from  the  engines  of  a  steamboat 
used  by  them  ;  evidence  being  given  that  there 
were  some  mechanical  appliances  which  were 
used  to  prevent  the  emission  of  sparks,  and  that 
there  were  species  of  fuel  and  modes  of  dealing 
with  the  furnaces  for  that  object,  which  had  not 
been  adopted,  the  question  was  left  to  the  jury 
whether  there  had  been  a  neglect  by  the  com- 
pany of  any  practicable  precautions  which  they 
reasonably  ought  to  have  used.  Longman  v. 
Gratid  Junction  Canal  Company,  3  F.  &  F.  736. 

See  also  Railway. 


II,    FIREMEN  AND  BRIGADES. 

Fire  Brigade— Power  to  take  Poasession  of 
Property  on  Premisei.] — A  fire  broke  out  on 
premises  in  a  part  of  which  the  plaintiff  carried 
•on  the  business  of  a  licensed  victualler,  but  the 
plaintiff's  goods  were  not  destroyed  by  the  fire. 
In  an  action  against  the  defendants  for  the 
wrongful  conversion  of  the  plaintiff's  goods  by 
their  servants,  the  men  of  the  fire  brigade,  the 
juiy  found  that  the  fire  brigade  had  custody  of 
the  premises  for  the  purpose  of  extinguishing 
the  fire ;  that  the  injury  to  the  plaintiff's  goods 
was  caused  by  the  felonious  acts  of  the  men  of 
the  fire  brigade  ;  that  the  officers  were  guilty  of 
negligence  in  not  preventing  the  felonious  acts 
by  the  men,  and  tney  assessed  the  damages  at 
m.  :— Held,  that  under  28  &  29  Vict.  c.  90,  it  is 
not  the  imperative  duty  of  the  fire  brigade  to 
take  possession  of  property  on  premises  where  a 
iire  breaks  out,  but  the  statute  gives  them  power 
tb  do  so.  Joyce  v.  Metropolitan  Board  of 
Works,  44  L,  T.  811  ;  45  J.  P.  667. 

Throwing  down  Chimneyi  in  Dangerou 
Condition.! — In  an  action  for  throwing  down 
A  stack  01  chimneys,  and  thereby  damaging  the 
plaintiff's  house,  the  defendant  may  justify  that 
he  was  a  fireman,  and  that  the  chimneys  were 
in  danger  of  falling  on  a  public  footpath,  the  ad- 
joining house  having  been  burnt  down.  Dewey 
V.  W?iite,  M.  &  M.  66.  See  28  k  29  Vict.  c.  90, 
s.  12. 

Vie  of  Fire  Engine— Sxpenaee.]— By  the  Towns 
Police  Clauses  Act,  1847  (10  k  11  Vict.  c.  89), 
JB.  33,  the  commissioners  may  send  engines  with 
their  appurtenances  and  firemen    beyond  the 


limits  of  the  special  act  for  eztingoishing  fire  in 
the  neighbourhood  of  the  limits ;  and  the  owner 
of  the  lands  and  buildings  where  such  fire  shall 
have  happened  shall  in  such  case  de&ay  the  actual 
expense  which  may  be  thereby  incurred  : — Held, 
that  the  occupier  was  the  owner  of  lands  within 
the  meaning  of  the  section,  and  liable  for  the 
expenses  incurred  in  sending  an  engine  to  extin- 
guish a  fire  at  a  haystack  belonging  to  him. 
Lewis  V.  Arnold,  10  L.  R.,  Q.  B.  245  ;  44  L,  J., 
M.  C.  68  ;  32  L.  T.  553  ;  23  W.  R.  729. 

A  local  government  board  is  not  entitled, 
under  10  &  11  Vict.  c.  89  (The  Towns  Police 
Clauses  Act,  1847),  s.  32,  to  charge  for  the  use 
of  apparatus  employed  and  the  value  of  water 
consumed  on  the  occasion  of  a  fire  in  premises 
situate  within  the  district  of  such  board. 
Driyhtltngton  (^Local  Board)  v.  Bower,  22 
W.  R.  166. 

Under  14  Geo.  3,  c.  78,  ss.  76,  77,  a  magistrate 
had  jurisdiction  to  fix  the  amount  of  reward  to 
be  paid  to  the  keepers  of  engines  brought  to 
extinguish  fires,  and  order  it  to  be  paid,  although 
the  parish  officers  did  not  originate  any  pro- 
ceeding before  him  for  that  purpose.  Reg.  v. 
Combe,  13  Q.  B.  179  ;  iS^.  C,  nom.  Loader,  Ex 
parte,  18  L.  J.,  Q.  B.  94  ;  13  Jur.  192  ;  or  B^g. 
V.  Boyce,  3  New  Sess.  Cas.  394. 


FIREARMS. 

Proof  of.]— Previously  to  18  k  19  Vict,  c  148, 
there  were  two  independent  companies  for  the 
proof  of  firearms,  viz.,  the  Gun-makers*  Com- 
pany and  the  Birmingham  Company.  That  act 
passed  for  the  proof  of  small  arms  by  the  two 
companies,  and  in  order  to  avoid  the  inconveni- 
ence of  several  acts  relating  to  the  same  matter, 
but  without  amalgamating  the  two  companies, 
required  double  barrels  to  be  proved,  nrst  by 
provisional  and  afterwards  by  definitive  proof. 
The  act  declares  that  each  of  the  two  companies 
shall  receive  all  barrels  brought  to  the  proof- 
house  of  that  company  in  the  proper  state  for 
proof,  and  whether  or  not  theretofore  proved,  and 
shall  duly  prove  the  same  thereat,  according  to 
the  scale  in  force,  and  shall  duly  mark  such 
barrels,  when  proved  (if  found  of  proof),  as 
duly  proved  according  to  such  scale ;  and  that 
a  barrel  shall  not  be  used  in  making  any  small 
arm  unless  the  barrel  has  been  duly  proved  at 
the  Gun-makers*  Company  or  at  the  Birmingham 
proof-house  : — Held,  that  in  the  absence  of  any 
provision  in  the  act  making  it  obligatory  on  one 
company  to  receive  and  prove  g^ns  by  the  defini- 
tive proof  which  have  been  provisionally  proved 
by  the  other  company,  the  Gun-makers  Com- 
pany could  not  be  compelled  to  prove  by  defini- 
tive proof  double  barrels  provisionally  proved 
at  the  Birmingham  proof -house,  but  which  had 
not  been  provisionally  proved  by  the  Gnn- 
maJcers*  Company.  Goodman  v.  Spencer,  2  C.  B., 
N.  S.  93 ;  26  L.  J.,  C.  P.  177 ;  3  Jur.,  N.  S. 
414. 
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FISH  AND   FISHERIES. 

I.  Public  Rights. 

II.  Pbiyats  Fishebies. 

1.  Origin  and  Existence,  1790. 

2.  Nature  of  Bight,  1792. 

3.  RighU,  how  Affected,  1793. 

4.  Action*  for  Interference  tirith,  1794. 
6.  Protecutions,  1795. 

III.  Salmon  Fishebt. 

1.  Diftrietg,  1797. 

2.  Bights  of  1799. 

3.  Begulation  of  1799. 

4.  Weirt  and  ObstructioTUt  1803. 

IV.  Licences,  1807. 

V.  Fence  Season,  1807. 
VI.  Whale  Fishbby,  1807. 


I.    PUBLIC  RIGHTS. 

flea  Fiaherief — Bighta  of  Foreign  Hationa.] 

— The  right  of  nations  to  take  fish  in  the  sea 
may  be  restrained  or  regulated  by  treaty  or 
custom.    Fenningt  v.  Oranville,  1  Taunt.  241. 

By  6  &  7  Vict.  c.  79,  s.  1,  the  articles  of  the 
conventign  between  her  Majesty  and  the  king 
of  the  French  concerning  the  fisheries  in  the 
seas  between  the  British  Islands  and  France, 
were  declared  to  have  the  force  of  law.  By 
these  articles,  all  transgressions  of  the  regula- 
tions are  in  both  countries  to  be  submitted  to 
the  exclusive  jurisdiction  of  the  tribunal  or 
magistrates  designated  by  law,  who  are  to  settle 
all  differences  and  decide  all  contentions  between 
fishermen  of  the  two  countries ;  and  the  trial 
and  judgment  are  always  to  take  place  in  a 
summary  manner.  This  tribunal  is  always  to 
have  power  to  award  damages  for  injuries  over 
and  above  the  penalties.  By  s.  11  of  the  act, 
all  offences  against  the  articles  committed  by 
British  subjects  are  to  be  determined  by  justices 
of  the  peace,  who  arc  also  declared  to  have  power 
of  awarding  compensation  for  injuries  : — Held, 
that  no  action  could  be  maintained  for  an 
injury  caused  by  a  breach  of  any  of  the  regula- 
tions, as  exclusive  jurisdiction  in  such  matters 
was  given  to  the  tribunal  specified  in  the  act. 
Marshall  v.  Mcholls,  18  Q.  B.  882  ;  21  L.  J., 
Q.  B.  343;  16  Jur.  1155. 

Bxitiih  Subjecta.] — Prim&  facie,  every 

subject  has  a  right  to  take  fish  found  upon  the 
seashore  between  high  and  low  water  mark. 
Bajott  v.  Orr,  2  B.  &  P.  472. 

But  such  general  right  may  be  abridged  by 
the  existence  of  an  exclusive  right  in  an  indi- 
vidual,   lb. 

Tidal  Hayigable  Bivers.] — In  navigable  rivers 
or  arms  of  the  sea,  fishexy  is  common  and  public ; 
in  private  rivers  not  navigable,  it  belongs  to  the 
lords  of  the  soil  on  each  side.  Carter  t.  Thur- 
cot,  4  Burr.  2163. 

A  tidal  navigable  river  is  a  highway  at  all 
times  and  all  states  of  tide,  and  is  not  suspended 
during  such  periods  of  the  tide  as  leave  the 
channel  too  uiallow  to  float  vessels  ;  and  the 
right  of  the  crown  to  the  soil  in  arms  of  the 


sea  and  public  navigable  rivers,  is  subject  to  the 
public  right  of  passage,  and  any  grantee  of  the 
crown  must  take  subject  to  such  right.  Col' 
oh^Mter  (Mayor,  ^c.)  v.  Brooke,  7  Q.  B.  339  ;  15 
L.  J.,  Q.  B.  69  ;  9  Jur,  1090. 

Oysters  deposited  artificially,  and  n6t  attached 
to  the  soil,  may  be  a  nuisance,  and  obstruct  the 
navigation,  as  well  as  natural  oyster-beds.    lb. 

Tide,  what  oonstitiites.] — ^An  information 
was  laid  against  the  appellant  for  unlawfully 
fishing  in  a  river  wherein  the  respondents  had  a 
private  right  of  fishery.  It  was  proved  that  the 
river  was  navigable,  and  that  at  the  place  where 
the  appellant  fished  the  water  was  not  salt,  and 
that  in  ordinary  tides  it  was  unaffected  by  any 
tidal  influence,  but  that  upon  the  occasion  of 
very  high  tides  the  rising  of  the  salt  water  in 
the  lower  part  of  the  river  dammed  back  the 
fresh  water,  and  caused  it  upon  those  occasions 
to  rise  and  fall  with  the  flow  and  ebb  of  the 
tide.  The  appellant  contended  that,  the  river 
being  navigable  and  tidal  at  the  place  in  ques- 
tion, there  was  a  presumption  that  the  public 
had  a  right  to  fish  there,  and  that  the  jurisdic> 
tion  of  the  justices  was  therefore  ousted  by  a 
reasonable  claim  of  right : — Held,  that  the  river 
at  the  place  in  question  could  not  be  considered 
as  tidal  within  the  meaning  of  the  rule  of  law 
which  gives  the  public  a  right  to  fish  in  navi- 
gable tidal  rivers,  and  therefore  there  was  no 
claim  of  title  set  up  sufllcient  to  oust  the  jus- 
tices' jurisdiction.  Beeee  v.  Miller,  8  Q.  B.  D. 
626  ;  51  L.  J.,  M.  C.  64  ;  47  J.  P.  37. 

River  made  Hayigable.] — A  river  was  made 
navigable  by  a  company,  and  the  public  allowed 
to  navigate  it  on  payment  of  tolls,  under  certain 
acts  of  parliament;  but  the  soil  and  rights  of 
the  owners  on  each  side  of  the  river  remained 
untouched.  The  public  had  fished  for  many 
years  in  the  river  without  interxaption  by  the 
owner  of  the  soil ;  but  he  caused  a  notice  to  be 
set  up  forbidding  all  fishing.  A  person  after- 
wards fished  in  the  river,  and  an  information 
was  taken  out  against  him  under  24  &  25  Vict, 
c.  96,  s.  24.  At  the  hearing  he  set  up  the  right 
in  the  public,  and  contended  that  the  jurisdic- 
tion of  the  justices  was  ousted  by  this  bonft  fide 
claim  of  right  : — Held,  that  the  right  set  up 
could  not  exist  in  law,  and  therefore  title  could 
not  come  in  question,  and  the  jurisdiction  of  the 
justices  was  not  ousted.  Hargreates  v.  Diddamt, 
10  L.  R.,  Q.  B.  582  ;  44  L.  J.,  M.  C.  178  ;  32  L.  T. 
600  ;  23  W.  R.  828. 

The  right  of  the  public  to  fish  in  a  non-tidal 
river  which  is  made  navigable  by  locks  cannot 
exist  in  law.    Mussett  v.  Burc?i,  35  L.  T.  486. 

M.  was  convicted  under  24  &  25  Vict.  c.  96, 
s.  24,  of  fishing  in  water  which  was  private  pro- 
perty. The  water  was  part  of  a  navigable  river, 
which  was  not  tidal,  and  which  was  navigated 
by  means  of  locks.  At  the  hearing  he  set  up  a 
public  right  of  fishing,  and  argued  uiat  the  juris- 
diction of  the  justices  was  ousted  by  such  bonft 
fide  claim  of  right : — Held,  that  no  such  right 
could  exist  in  law,  and  therefore  the  jurisdiction 
of  the  justices  was  not  ousted.    lb. 

Hon-tidal  Watort.] — There  can  be  no  public 
right  of  fishing  in  non-tidal  waters,  even  where 
they  are  to  some  extent  "  navigable  rivers." 
Pearce  v.  Sootcher,  9  Q.  B.  D.  162 ;  46  L.  T.  342 ; 
46  J.  P.  248. 
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The  public  cannot  acquire  br  immemorial 
usage  any  right  of  fishing  in  a  nret  in  which, 
though  nayigable,the  tide  does  not  ebb  and  flow. 
Murphy  T.  Ryan,  2  Ir.  B.,  C.  L.  143  ;  16  W.  R. 
€78. 

The  word  ''  nayigable,**  nsed  in  a  legal  sense, 
as  applied  to  a  river  in  which  the  soil  primft 
facie  belongs  to  the  crown,  and  the  fishing  to  the 
public,  imports  that  the  river  is  one  in  which 
the  tide  ebbs  and  flows.    lb. 

Inland  LakM.] — ^The  crown  has  no  de  jare 
Tight  to  the  soil  or  fisheries  of  an  inland  non- 
tidal  lake.  Bristou)  v.  Carmicanj  8  App.  Cas. 
«41. 

If  there  are  acts  in  pais,  which  would  be  ad- 
missible as  evidence  of  the  title  of  the  crown, 
they  must  be  submitted  to  a  jury.  They  cannot 
be  taken  by  the  judge  and  made  the  basis  of  a 
decision  by  himself  alone.    Ih. 

A  general  grant  by  the  crown  of  a  several 
:fishery  in  a  non-tidal  lake  is  not,  without  more, 
sufficient  to  establish  the  title  thereto ;  and, 
where  there  is  no  evidence  of  acts  of  possession 
by  the  grantee  at  the  particular  part  of  the  lake 
which  is  the  place  in  dispute,  can  have  no  effect. 
Ih. 

The  public  has  not  of  common  right  a  common 
of  fishery  in  large  inland  waters  in  which 
the  tide  does  not  flow  or  reflow,  although  they 
are  navigable.  Johnston  v.  Bloomjield,  8  Ir.  B., 
C.  L.  88— Ex.  Ch, 

Grant  by  Crown  'of  a  Several  Fishery.] — 
The  soil  of  navigable  tidal  rivers,  so  far  as  the 
tide  flows  and  reflows,  is  primft  facie  in  the 
crown,  and  the  right  of  fisheiy  therein  is  prim& 
facie  in  the  public.  But  the  right  nto  exclude 
the  public  therefrom,  and  to  create  a  several 
fishery,  existed  in  the  crown,  and  might,  law- 
fully, have  been  exercised  by  the  crown  before 
Magna  Gharta,  and  the  several  fishery  could, 
lawfully,  be  afterwards  made  the  subject  of 
grant  by  the  crown  to  a  private  individual. 
Maleolmson  v.  O'Dea,  10  H.  L.  Cas.  598  ;  9  Jur., 
N.  S.  1136  ;  9  L.  T.  93  ;  12  W.  B.  178. 

When  Pretvmed.] — ^Where  a  grant  of  a 

several  fishery  had  been  made  by  the  crown  to  a 
corporation,  and  rent  received  tythe  crown  in 
respect  thereof  for  a  long  period  of  time,  the 
earliest  grants  describing  it  as  an  ancient  in- 
heritance of  the  crown  : — Held,  that  the  law- 
fulness of  the  origin  of  the  several  fishery  might 
be  presumed.    lb, 

A  prescriptive  right  to  a  several  oyster 
fishery  in  a  navigable  tidal  river  was  proved 
to  have  been  exercised  from  time  immemorial 
by  a  borough  corporation  and  its  lessees  ;  with- 
out any  qualification  except  that  the  free  in- 
habitants of  ancient  tenements  in  the  borough 
had  from  time  immemorial  without  interrup- 
tion, and  claiming  as  of  right,  exercised  the 
privilege  of  dredging  for  oysters  in  the  locus 
in  quo  from  the  2nd  of  February  to  Easter 
eve  in  each  year,  and  of  catching  and  carry- 
ing away  the  same  without  stint  for  sale  and 
otherwise.  This  usage  of  the  inhabitants  tended 
to  the  destruction  of  the  fishery,  and  if  con- 
tinued would  destroy  it: — Held  (Tx)rd  Black- 
bum  dissenting),  that  the  claim  of  the  inhabi- 
tants was  not  to  a  profit  d  prendre  in  alieno 
solo  ;  that  a  lawful  origin  for  the  usage  ought 
to  be  presumed  if   reasonably  possible  ;   and 


that  the  presumption  which  ought  to  be  dxawn, 
as  reasonable  in  law  and  probable  in  fact,  was 
that  the  original  grant  to  the  corporation  was 
subject  to  a  trust  or  condition  in  &vonr  of  the 
free  inhabitants  of  ancient  tenements  in  the 
borough  in  accordance  with  the  usage.  Good- 
man V.  StUtoih  (^Mayor),  7  App.  Gas.  633 ;  52 
L.  J.,  Q.  B.  193  ;  48  L.  T.  239  ;  31  W.  B.  293  ;  47 
J.  P.  276— H.  L.  (E.).  Beveising  7  Q.  B.  D. 
106;  60  L.  J.,  Q.  B.  508  ;  45L.T.120;  29  W.  B. 
639 ;  46  J.  P.  844— G.  A. 

E.  claimed  to  use  a  raise-net  on  a  manh, 
which  in  the  reign  of  Elizabeth  formed  part 
of  a  manor  of  an  attainted  person.  The  in- 
quisition and  survey  then  made  purported  to 
give  an  inventory  of  his  possessions,  and  men- 
tioned a  raise-net  set  up  in  another  part  of  tiie 
manor  from  that  in  which  B.  nsed  his,  but  made 
no  specific  mention  of  any  other  raise-net. 
Subsequently  part  of  the  manor  was  granted  to  a 
predecessor  of  E.,  and  was  enfranchised.  Proof 
of  user  since  1797  was  given,  but  the  right  had 
been  contested  by  people  in  the  neighbourhood. 
In  1812,  a  deed  of  compromise  was  entered  into 
in  which  the  owner  of  the  part  of  the  manor  not 
granted  away  was  recited  to  be  lord  of  the 
manor,  and  entitled  to  the  soil  of  the  marsh,  and 
the  predecessors  of  E.  were  recited  to  be  entitled 
to  the  sole  herbage  and  pasturage,  and  to  a  con- 
current right  of  lake  fishery  thereon.  There  was 
also  evidence  of  subsequent  user,  and  proof  that 
this  raise-net  had  been  used  by  E.  in  1857  : — 
Held,  that  although  long  exclusive  enjoyment  of 
a  right  to  a  several  fishery  in  a  public  navigable 
river  is  sufficient  primft  facie  evi^nce  upon  which 
to  presume  that  the  crown  had  granted  a  sepa- 
rate right  before  Magna  Gharta,  yet  the  omission 
of  all  mention  of  the  right  in  any  probably  tme 
inventory,  taken  since  that  period,  of  all  the 
possessions  of  the  then  alleg^  owner  of  that 
right,  or  any  reasonable  ground  for  considering 
that  the  user  had  not  been  exclusive,  but  in 
common  with  other  persons,  may  be  sufficient 
to  negative  such  presumption.  Ed^ar  v. 
English  Fisherieg  QComm%snoners\  23  L.  T.  732. 

That  this  claim,  being  made  in  respect  of  what 
was  then  a  customary  tenement  of  the  manor,  a 
prescriptive  right  to  a  fisherv  of  so  peculiar  a 
kind  as  to  be  accompanied  by  the  right  of  using  a 
fixed  engine  would  have  been  presented  by  tiie 
tenant  in  the  name  of  the  lord,  and  would  in 
consequence  probably  have  appeared  in  the  in- 
quisition ;  and,  therefore,  this  omission  was  proof 
that  the  right  was  not  in  existence  at  that  time. 
lb. 


Appurtenant  to  a  several  Pasture.] — 


Even  if  a  fishery  may  pass  as  appurtenant  to 
land,  a  several  fishery  cannot  be  appurtenant  to  a 
several  pasture  ;  and,  therefore,  whatever  claim 
E.  might  have  to  this  fishery,  it  could  only  be 
as  appurtenant  to  demesne  lands,  which  was 
here  negatived  by  the  omission  in  the  inquisition. 
Ih. 

Grant  to  Oorporation->Xffbct  of  Beincoxpora- 
tion.] — A  corporation  which  had  an  immemorial 
right  to  the  oyster-fishery  in  a  navigable  river,  to 
be  managed  by  certain  functionaries  and  courts  of 
the  corporation,  became,  by  the  ouster  of  several 
of  its  members,  unable  to  continue  itself,  or  to 
carry  on  the  management  of  the  fishery.  After- 
wards the  corporation  was  reincorporated  by 
charter  under  the  old  name ;   and  the  charter 
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ratified,  confirmed  and  restored  to  it  all  fisheries: 
— Hcdd,  that  there  having  been  no  actual  dis- 
solution, the  fishery  had  never  come  to  the 
crown,  and  would  therefore  be  in  the  corporation 
as  it  existed  under  the  new  charter.  ColeJiester 
(Mayor,  Jfc^  ▼.  Brooke,  7  Q.  B.  839  ;  16  L.  J., 
Q.  B.  173 ;  10  Jur.  610. 

Lio«nM  to  Fish,  w]wth«r  a  Deadie.]— The  cor- 
poration, hj  a  written  document,  purporting  to 
be  an  order  of  a  court  of  the  corporation,  held 
for  the  conservanqy  of  the  fishery,  granted  a 
licence  to  certain  dredgermen  to  dredge  and 
take  the  oysters  during  the  oyster  season : — 
Held,  that  this  did  not  operate  as  a  demise  of 
the  fishery,  putting  the  corporation  out  of  pos- 
session,   lb. 


Grant  of  lioenees.] — Evidence  of  a  con- 


tinuous practice  for  upwards  of  sixty  years,wholly 
unresisted,  for  a  corporation  to  grant  licences  to 
fish  in  a  navigable  tidal  river,  and  to  appoint 
watchers  in  order  to  prevent  unlicensed  persons 
from  fishing  therein,  is  sufficient  for  a  ]ury  to 
infer  the  ownership  of  a  free  fishery  in  the  cor- 
poration; and  it  is  not  a  just  conclusion,  from  the 
fact  of  their  having  recovered  in  a  former  trial, 
where  a  part  only  of  the  entire  subject-matter  of 
the  free  fishery  was  in  issue,  that  at  that  time  the 
corporation  was  not  possessed  of  the  whole,  and 
that  their  claim  to  the  remainder  was  therefore 
a  usurpation.  Mannall  v.  Jf\sher,  5  G.  B.,  N.  IS. 
856  ;  5  Jur.,  N.  S.  389. 

A  claim  of  a  right  to  obtain  from  a  corporation 
a  licence  to  fish  in  an  oyster-fishery  belonging 
to  them,  under  an  alleged  custom  for  the  corpo- 
ration to  grant  such  a  licence,  under  rules  made 
by  them,  to  oyster-dredgers  living  in  a  certain 
district,  and  having  served  an  apprenticeship, 
upon  payment  of  a  reasonable  fee,  is  bad,  not  be- 
cause of  the  uncertainty  of  the  fee,  but  because,  if 
it  is  not  lawful  to  fish  without  such  licence,  the 
claim  is  precarious,  and  not  as  of  right,  being  an 
enjoyment  bv  the  leave  and  licence  of  the  cor- 
poration at  tneir  will  and  pleasure  as  owners  of 
the  fishery,  and  long  enjoyment  in  order  to  estab- 
lish a  right  by- custom  must  be  as  of  right,  and 
not  by  leave  asked  from  time  to  time.  JUtlls  v. 
Colchester  (^Mayor,  ^-c),  2  L.  R.,  C.  P.  476  ;  36 
L.  J.,  C.  P.  210  ;  16  L.  T.  626  ;  16  W.  R.  965. 

By  Preseription.] — There  may  be  a  prescrip- 
tive right  in  a  subject  to  a  several  fishery  in  any 
arm  of  the  sea.  Orford  (^Mayor')  v.  Richardson, 
4  T.  R.  439. 

A  prescriptive  right  to  a  several  fishery  in  a 
navigable  river  may  pass  as  appurtenant  to  a 
manor.    Rogers  v.  Alien,  1  Camp.  309. 

To  an  action  for  fishing  in  the  plaintifiTs 
fishery,  the  defendant  plead^  that  the  locus  in 
quo  was  an  arm  of  the  sea  in  which  every  subject 
of  the  realm  had  the  liberty  and  privilege  of  free 
fishing ;  the  plaintiff  replied,  a  prescription  for 
the  sole  and  several  right  of  fishing,  and  tra- 
versed that  every  subject  had  the  Uberty  and 
privilege  of  free  fishing  in  the  locus  in  quo : 
this  was  a  bad  traverse,  and  the  defendant  there- 
fore might  well  pass  it  by  in  the  rejoinder,  and 
traverse  the  prescriptive  right  of  the  plaintiff 
stated  in  the  replication.  Richardson  v.  Or- 
ford, 2  H.  BL  182  ;  1  Anst.  231 ;  4  T.  R.  437. 


Evidenee — ^Ancient  Suit.] — In  an  action 


for  trespass  to  a  several  fishery  in  a  navigable 


tidal  river  in  Ireland  the  defendants  justified  on 
the  ground  that  the  public  had  the  right  of  fish- 
ing. The  plaintiff's  paper  title  (if  the  possession 
and  enjoyment  were  consistent  with  it)  afforded 
irresistible  ground  for  a  presumption  that  the 
fishery  was  put  in  defence  oeCore  Magna  Oharta. 
As  evidence  of  posseBsion  and  user  the  plaintiff 
tendered  (inter  alia)  the  proceedings  ana  decree 
in  1867  in  a  "possessory  '  suit  brought  in  the 
Court  of  Chancery  in  Ireland  by  C.  (the  plain- 
tiff's predecessor  in  title)  against  strangers  to  the 
present  action ;  by  which  decree  an  injunction 
was  awarded  to  quiet  C.  and  his  undertenants  in 
such  possession  of  their  fishing  as  they  had  at 
the  time  of  exhibiting  the  bill  and  three  years 
before,  to  continue  until  evicted  by  due  course 
of  law,  both  parties  being  at  liberty  to  take  pro- 
ceedings at  law  against  each  other  for  ascertain- 
ing their  titles : — Held,  that  as  the  decree  was  a 
solemn  and  final  adjudication  not  collusive,  and 
as  it  could  not  have  been  made  except  upon  proof 
of  unbroken  user  and  enjoyment  for  at  least 
three  years  before  the  bill,  inconsistent  with  any 
actual  exercise  at  that  time  of  a  public  right  of 
fishing,  the  proceedings  and  decree  were  admis- 
sible ;  and  that  the  effect  of  this  evidence  (not 
being  met  by  any  counter-evidence  applicable  to 
the  same  period)  was  extremely  strong  to  ea- 
tablish  possession  and  enjoyment  of  the  fishery 
in  the  latter  part  of  the  seventeenth  century, 
consistent  with  the  paper  title  and  exclusive  of 
the  public.  Pirn  v.  Ourell  (6  M.  &  W.  234)  dis- 
cussed, yieill  V.  Devonshire  (^Duke),  8  App.  Cas. 
135  ;  31  W.  R.  622— H.  L.  (If.). 

Held,  also,  that  a  judgment  obtained  by  the 
plaintiff  in  1826  in  an  action  against  a  stranger 
for  trespass  by  fishing  in  the  locus  in  quo,  in 
which  action  the  defendant  appeared  but  allowed 
judgment  to  g^  by  default  of  pleading,  was  evi- 
dence in  the  present  action jof  possession  in  1826. 
lb. 

The  plaintiff  sued  the  defendant  for  conse- 
quential injury  to  her  reversionary  interest  in  a 
several  fishery  in  an  arm  of  the  sea,  alleging  her 
right  to  the  soil  between  high  and  low  water 
mark,  into  which  she  charged  the  defendant 
with  cutting,  and  stating  that  such  soil  and 
fishery  were  in  the  possession  of  F.,  as  her  tenant. 
The  defendant  was  tenant  of  a  neighbouring  pro- 
perty under  G.  In  support  of  the  plaintiff's 
title,  evidence  was  offered  of  the  proceedings  in 
a  former  action,  brought'  by  P. ,  while  tenant  to 
the  plaintiff,  against  G.,  complaining  of  a  similar 
injury  to  the  same  fishery.  The  declaration  in 
the  former  action  alleged  that  the  present  plain- 
tiff was  owner  of  the  soil  between  high  and  low 
water  mark,  and  charged  G.  with  cutting  the 
soil,  and  thereby  injuring  F.'s  fishery.  Not 
guilty  being  pleaded,  the  cause  was  referred  to 
arbitration,  and  an  award  made  in  favour  of  P.: 
— Held,  that  these  proceedings  were  not  admis- 
sible either  as  evidence  of  reputation  of  the 
plaintiff's  ownership  of  the  fishery,  or  as  proof 
or  an  admission  by  G.  of  the  plaintiff's  title  to 
the  soil  or  fishery.  Wenman  v.  Mackenzie,  6  EL 
&  Bl.  447 ;  25  L.  J.,  Q.  B.  44 ;  1  Jur.,  N.  8. 1015, 
1049,  n. 


II.    PRIVATB  FISHERIES. 
1.  Obigiv  and  Existence. 

Ownership  of  Soil.] — ^An  owner  of  a  several 
fishery  is  prim&  facie  the  owner  of  the  soil. 


1791 


FISH   AND    FISHERIES. 


1792 


Pariheriche  v.  Masorij  2  Chit.  658  ;  S.  P.,  Anon,, 
LofPt,  364. 

Semble,  that  an  owner  of  a  several  fishery,  in 
ordinary  cases,  and  where  the  terms  of  the  grant 
are  unknown,  may  be  presumed  to  be  the  owner 
of  the  soil.  Somerset  (  DuUe)  v.  Fogioell,  6  B.  &  A. 
875  ;  1  D.  &  R.  747. 

To  an  action  for  fishing  in  the  plaintiffs  fishery, 
the  defendant  pleaded  that  the  locus  in  quo  was 
the  soil  and  freehold  of  S.,  and  that  he  ought  to 
have  a  common  fishery  there  : — Held,  that  such 
plea  was  bad,  as  a  common  fishery  might  be  ap- 
plicable to  the  sea,  and  extends  to  all  mankind, 
and  that  a  common  of  fishery  implied  a  right  of 
enjoyment  with  certain  other  persons.  Benett 
V.  Coster  J  8  Taunt.  183 ;  2  Moore,  83.  And  see 
S.  a,  1  B.  &  B.  465  ;  4  Moore,  110.  ^ 

It  should  have  been  a  right  of  common  of 
fishery.    Ih, 

A  lord  of  a  manor  by  deed  granted  and  enfeoffed 
to  M.  part  of  his  fishery,  to  hold  to  M.,  his  heirs 
and  assigns,  at  a  yearly  free  or  quit  rent.  On  the 
deed,  livery  of  seisin  was  indorsed: — Held,  that 
M.  was  entitled  to  maintain  an  action  against  a 
wrongdoer  for  the  erection  of  a  pier  on  the  soil 
of  the  part  of  the  fishery  so  granted.    Ih, 

Allegation   of  Several   Fifhery.]  —  An 


allegation  of  a  several  fishery,  prim&  facie, 
imports  ownership  of  the  soil.  MarsIuUl  v. 
l/Uestvater  Steam  Navigation  Company ^  3  .B.  & 
S.  732  ;  32  L.  J.,  Q.  B.  139  ;  9  Jur.,  N.  S.  988  ; 
8  L.  T.  416  ;  11  AV.  R.  489. 

-Mill-pond  of  a  Manor.] — In  an  action  by  the 


lord  of  a  manor  against  the  owner  of  an  ancient 
mill,  for  breaking  and  entering  the  mill-pond  (by 
fishing  and  taking  fish),  the  pond  having  origin- 
ally been  a  portion  of  the  ancient  waste  of  the 
manor,  the  mill  being  copyhold  of  the  manor, 
and  passing,  with  a  house,  by  the  words  "  mill, 
messuage,  with  appurtenances,"  and  an  inclosure 
act  making  no  mention  of  the  pond,  and  there 
being  contradictory  evidence  of  acts  of  owner- 
ship : — Held,  that,  prirn^  facie,  if  the  pond  was 
parcel  of  the  ancient  waste  at  the  time  of  the 
act,  the  soil  still  continued  to  be  in  the  lord,  but 
that  he  could  not  recover  unless  he  had  exclusive 
right  to  the  fishing,  as  well  as  to  the  soil,  and  the 
jury  finding  that  the  soil  was  in  him,  but  that 
the  millowner  had  a  right  of  fishing,  the  verdict 
was  entered  for  the  plaintiff,  on  the  pleas  of  not 
guilty  and  not  possessed,  but  for  the  defendant 
on  a  plea  justifying  under  a  prescriptive  right  of 
fishing.     Clarke  v.  Merce^\  1  F.  &  F.  492. 

Cof ternary  Bighta — ^Validity.] — ^A  custom  for 
all  the  inhabitants  of  a  parish  to  angle  for,  catch 
and  carry  away  fish,  is  a  bad  custom.  Bland  v. 
Zijfscombe,  4  El.  &  Bl.  713,  n. ;  3  C.  L.  R.  261. 

Conunonen.] — A  custom  for  the  com- 


moners, copyholders,  and  ancient  freeholders  of 
a  manor  and  their  tenants,  and  the  dwellers  in 
the  parish  and  manor  to  have  common  of  fishery 
over  the  lord's  waters  on  the  waste  of  the  manor, 
and  to  take  and  to  carry  away  fish  as  a  profit  & 
prendre,  is  unreasonable  and  bad.  Allgood  v. 
Gibson,  34  L.  T.  883  ;  25  W.  R.  60. 

Under  Canal  (Jompany*!  Aotf.] — In  an  action 
for  fishing  on  the  reservoir  of  a  canal,  the  defen- 
dant justified  as  claiming  title  under  the  lord  of 
a  manor,  who  claimed  under  the  act  of  parlia- 
ment of  the  company,  by  which  lords  of  manors 


through  which  the  canal  was  cut  and  reservoir 
made  should  be  entitled  to  the  right  of  fishery, 
and  of  so  much  as  should  be  made  in,  over  or 
through  the  common  or  waste  lands  within  their 
manors,  and  over  or  through  any  other  lands  or 
grounds  in  the  waters  whereof  such  lords  had  the 
right  of  fishery.  The  soil,  the  part  of  the  land 
taken  by  the  company  for  the  reservoir,  was  not 
in  the  lord  : — ^Held,  that  the  true  construction  of 
the  act  was  to  give  lords  of  manors  there  referred 
to  the  right  of  fishery  only  where  the  ownership 
of  the  soil  was  in  them,  where  there  was  then  no 
water,  fish,  or  fishery,  and  to  continue  it  in  the 
lords  where  there  were  already  water  and  fish, 
and  the  fishery  was  in  the  lord.  Grand  Union 
Canal  Covhpany  v.  Ashhy,  6  H.  &  N.  394 ;  30 
L.  J.,  Ex.  203  ;  3  L.  T.  673. 

The  defendant  also  claimed,  under  the  act  of 
parliament,  the  right  of  fishery,  as  owner  of  the 
land  through  or  adjoining  which  the  reservoir 
was  made: — Held,  that  8u<£  owners  were  limited 
to  fishing  in  the  canal  and  collateral  cut,  omitting 
reservoirs.    Ih, 

A  canal  act  provided,  that  it  should  be  lawful 
for  the  owners  of  the  lands  on  which  any  reser- 
voir should  be  made,  to  let  all  the  water  out  of 
such  reservoir  once  in  seven  years,  for  the  pur- 
pose of  taking  the  fish  therein ::— Held,  that  each 
owner  had  separate  interests  and  a  several  right 
of  fishery  in  the  water  which  covered  his  own  land, 
and  that  all  were  not  tenants  in  common  of  such 
fishery.  Snnpe  v.  Dohhs,  8  Moore,  23  ;  1  Bing.  202. 

Grant— Beiervation  in.] — A.  being  seised  of 
a  mill,  and  having  a  sole  fishery  in  the  waters, 
granted  the  mill,  with  all  waters,  streams,  &c. 
necessary  in  working  the  same,  "  except  and  al- 
ways reserving  the  right  and  privilege  of  fishing 
in  the  waters  of  the  mill :" — Held,  that  this  was 
an  exception  of  the  sole  fishery,  and  not  a  reser- 
vation of  a  new  easement.  Paget  (^Lord)  v. 
Milles,  3  Dougl.  43. 

Hot  Ezelnaive.] — The  grant  by  the  owner 


of  the  soil  covered  with  water  to  another  of  a  free 
fishery  over  the  soil  of  the  grantor  is,  as  matter 
of  construction,  and  especially  in  the  case  of 
the  crown,  the  grant  of  a  fishery  not  exclusive  ; 
and  evidence  cannot  be  received  to  shew  that 
it  was  intended  to  exclude  the  grantor. 
JohTuton  V.  Bloomfieldj  8  Ir.  B.,  C.  L.  68— Ex.  Ch. 

Breaking  and  Entering  Fishery  on  another*! 
Land.] — ^Action  for  breaking  and  entering  a 
fishery,  to  wit,  the  sole  and  exclusive  fishery  of  the 
plaintiff,  in  a  certain  part  of  a  river,  flowing  and 
being  over  the  soil  of  F.,  and  fishing  for  fish  in  the 
fishery  of  the  plaintiff,  and  the  fish  of  the  fishery 
of  the  plaintiff  there  found,  and  being  in  the 
fishery,  chasing  and  disturbing :— Held,  first , 
that  trespass  lies  for  breaking  and  entering  the 
several  fishery  of  A.  on  the  soil  of  B.,  and  dis- 
turbing the  fish.  Holford  v.  Bailey,  13  Q.  B. 
426 ;  18  L.  J.,  Q.  B.  109  ;  13  Jur.  278— Ex. 
Ch. 

Held,  secondly,  that  the  words  "  sole  and  ex- 
clusive fishery  "  were  equivalent  to  several  fishery. 

2.  Nature  of  Right. 

Creation  o£] — Where  a  subject  is  owner  of  a 
several  fishery  in  a  navigable  river,  where  the 
tide  flows  and  rcflows,  granted  to  him  (as  must 
be  presumed)  before  Magna  Charta,  by  the  de- 
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Bcription  of  separalem  piscariam,  that  is  an  in- 
oorporeal  and  not  a  temtorial  hereditament,  and 
a  term  of  years  in  it  cannot  be  created  without 
deed.  Somerset  (^Duhe)  r.  FogtceU^  5  B.  &  G. 
875  ;  1  D.  &  R.  747. 

The  right  of  fishing,  being  an  incorporeal 
hereditament,  cannot  hQ  the  subject  of  an  ex- 
ception in  a  deed  or  a  lease.  Corker  r.  Payne^  4 
Ir.  R.,  C.  L.  380  ;  18  W.  R.  436. 

Vie  and  Oeeupation.] — By  agreement  in  writ- 
ing, the  plaintiff  let  to  the  defendant,  at  a  yearly 
rent,  the  right  of  fishing  in  a  certain  river  with 
rod  and  line  only.  The  defendant  having  so  used 
the  fisheiy  : — Held,  that  the  plaintiff  might  re- 
cover the  rent,  under  a  oount,  for  the  use  and 
occupation  of  the  fisheiy,  and  that  there  was  no 
objection  to  the  particulara  so  describing  his  claim. 
Holford  V.  Pritehard,  3  Ex.  793  ;  18  L.  J.,  Ex.  315. 

''■  In  Beipeet  of  what  Lands.] — In  an  action  of 
trespass  to  a  several  fishery  and  to  a  free 
fishery,  pleas  of  justification  alleged  prescriptive 
rights  in  the  defendant  (1)  to  a  free  fisheiy,  (2) 
a  common  fishery,  (3)  to  angle  and  fish  with  rod 
and  line  in  the  locus  in  quo,  as  appurtenant  to 
lands  of  the  defendant,  which  the  pleas  did  not 
allege  to  be  adjacent  to  the  locus  in  (|uo  ;  and, 
in  other  pleas  of  justification,  grants  in  fee  of  a 
right  to  enter  and  fish  in  the  locus  in  quo  were 
alleged  to  have  been  made  by  a  former  owner  in 
fee  of  the  fisheries  in  the  summons  and  plaint 
mentioned,  to  a  former  owner  in  a  fee  to  certain 
lands,  *^  whose  estate  therein,"  it  was  averred, 
"  the  defendant  had  "  at  the  times  of  the  alleged 
trespasses,  without  describing  the  situation  of  the 
lands,  or  deducing  the  defendant's  title  from  the 
original  grantee  : — Held,  first,  that  the  absence 
of  averments,  shewing  proximity  between  the 
locus  in  quo  and  the  lands  in  respect  of 
which  the  alleged  rights  were  claimed,  was  not  a 
valid  ground  of  demurrer ;  and  that  a  sufilcient 
appropriateness  of  position  would,  if  necessary,  be 
presumed.  Aeheton  v.  Henry ,  7  Ir.  R.,  C.  L.  486. 
Held,  secondly,  that  the  transmission  of  the 
rights  conferred  by  the  alleged  grants  to  the  de- 
fendant, as  owner  in  fee  of  the  lands,  was  sufil- 
ciently  stated.    2h. 

Conitmetion  of  Patoat  for  the  Judge.! — The 

words  "libera  piscaria"  in  a  patent  do  not 
moan  an  exclusiye  fishery,  and  are  not  to  be  so 
construed  by  a  judge ;  and  he  ought  not  to  leave 
it  to  the  jury  to  say  whether,  from  the  acts  and 
usage  of  the  grantees,  a  several  fishery  was  in- 
tended to  pass.  Johjtston  v.  Bloomfieldy  8  Ir.  R., 
C.  L.  68— Ex.  Ch. 

Easement— Profits  4  prendre.]— The  2  &  3  Will. 
4,  c.  71,  does  not  apply  to  easements  or  profits  & 
prendre  in  gross,  e.g.  to  a  claim  of  a  free  fishery  in 
the  waters  of  another.  Shuttleworth  y.  Le 
Fleming,  19  C.  B.,  N.  S.  687 ;  34  L.  J.,  C. 
P.  309  ;  11  Jur.,  N.  S.  840;  14  W.  R.  13. 

3.   Rights,  how  Affected. 

Grant  of  Land.] — ^A  fee-&rm  grant  by  the 
ecclesiastical  commissioners  under  3  &  4  Will.  4, 
c.  37  (Ir.)  of  lands  bounded  by  a  river,  does  not 
affect  the  right  of  a  third  person  to  a  several 
fishery  in  the  river  under  a  bishop*8  lease  then 
existing  and  subsequently  converted  into  a  per- 
petuity. Hamiltoji  v.  Mv4grare,  6  Ir.  R.,  C.  L.  129. 1 
VOL.  Ill, 


Change  of  Channel.]— The  several  fishery  of  a 
subject  in  a  tidal  river,  the  waters  of  which 
permanently  recede  from  a  portion  of  its  course 
and  fiow  through  a  new  channel  to  the  sea,  wherci 
the  soil  and  the  land  on  both  sides  of  the  new 
channel  belong  to  another  subject,  is  not  trans- 
ferred from  the  old  to  the  new  channel.  Carlittle 
(^Mayor,  <fY.)  v.  Graham^  4  L.  R.,  Ex.  361 ;  38 
L.  J.,  Ex.  226  ;  21  L.  T.  133  ;  18  W.  R.  318. 

The  plaintiff  and  defendant,  and  their  respec- 
tive predecessors  in  title,  had  respectively  exer- 
cised the  exclusive  right  of  fishing  in  an  estuary, 
each  to  the  middle  thread  of  a  river  fiowing 
through  it.  No  grant  fxom  the  crown  of  the 
fisheries  was  proved,  but  it  was  the  common  case 
of  both  parties  that  the  right  of  fishing  in  the 
entire  estuary  was  vested  in  them,  to  the  exclu- 
sion of  the  public.  The  river  chang^l  its  course 
and  formed  a  new  channel,  still  passing  through 
the  estuary :— Held,  per  Ball,  C,  and  Deasy,  L.  J., 
May,  C.  «f.,  diss.,  that  the  lo<»l  limit  of  each 
fishery  was  the  middle  of  the  new  channel  of  the 
river,  and  not  a  landmark  corresponding  to  what 
had  been  the  medium  filum  aquae  of  its  former 
course.    MiUer  v.  Little,  4  L.  R.,  Ir.  302— C.  A. 


When  Oradnal.]— The  plaintiff,  lord  of 


the  manor,  claimed  the  exclusive  right  to  fish  in 
part  of  a  river  which  was  formerly  locally 
situate  within  the  manor,  but  which  by  gradual 
alteration  of  its  course  now  fiowed  over  land  of 
the  defendant.  The  manor  had  been  granted 
by  the  crown  to  the  predecessors  in  title  of  the 
plaintiff  with  the  right  of  fishery  in  all  its  waters ; 
afterwards  certain  lands  of  the  manor  wore  en- 
franchised and  now  became  vested  in  the  defen- 
dant. At  the  time  of  the  enfranchisement  the 
river  fiowed  wholly  within  the  manor,  but  since 
then  its  course  had  gradually  changed,  approach- 
ing nearer  and  nearer  to  the  defendant's  land 
until  some  portion  of  that  land  became  part  of 
the  river  bed.  This  part  could  be  identified. 
The  changing  of  the  river  course  and  consequent 
shifting  of  the  bed  was  so  gradual  as  not  to  be 
perceptible  from  day  to  day,  but  only  by  com- 
paring its  position  of  recent  years  with  its  posi- 
tion  many  years  before : — Held,  that  the  plaintiff 
had  an  exclusive  right  of  fishery  which  extended 
over  that  part  of  the  river  fiowing  over  the 
defendant's  land.  Foster  v.  Wright,  4  C.  P.  D. 
438  ;  49  L.  J.,  C.  P.  97  ;  44  J.  P.  7. 

Merger— Be-grant  by  Crown.]— A  several 
salmon  fishery  in  a  tidal  river,  granted  by  the 
crown  to  a  subject  before  Magna  Charta,  does 
not,  if  it  reverts  to  the  crown,  merge  in  the  pre- 
rogative of  the  crown,  but  may  be  re-granted 
by  the  crown  to  a  subject.  Northnviherland 
{Dake')  v.  Ho\ightoii,  5  L.  R.,  Ex.  127  ;  39  L.  J., 
Ex.  66  ;  22  L.  T.  491 ;  18  W.  R.  495. 

4.  AcTioirs  FOB  Intebfebence  with. 

In  Tidal  Elver.]— The  plaintiff,  who  was 
licensed  to  fish  in  the  upper  waters  of  a  tidal 
river,  held  entitled  to  maintain  an  action  against 
a  person  (not  the  owner  of  a  several  fishery)  who, 
by  unlawfully  fishing  in  the  lower  waters  of  the 
river,  within  the  prohibited  limits  of  the  mouth, 
as  defined  by  the  fishery  commissioners,  caused 
damage  to  the  plaintiff  in  the  exercise  of  his  right 
to  fish.     Whelan  v.  Hewsim,  6  Ir.  R.,  C.  L.  283. 

Arm  of  the  Sea— Pleading.]— To  an  action  for. 

3  M 
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trespass  to  a  several  fisheiy  the  defendant  pleaded 
that  the  locus  in  quo  was  an  arm  of  the  sea, 
wherein  all  had  a  right  to  fish.  The  plaintiff 
joined  issue  : — Held,  that  the  defendant  was 
entitled  to  a  verdict  if  it  appeared  that  the  locus 
in  quo  was  in  fact  an  arm  of  the  sea  ;  and  that 
if  the  plaintiff,  admitting  that  the  locus  in  quo 
was  an  arm  of  the  sea,  still  claimed  a  several 
fishery,  then  he*wa6  bound  to  set  up  the  claim 
in  a  replication.  Critehton  v.  Collery,  19  W.  R. 
lOT—Ir.  Ex. 

Sea  riihing— Special  Coftom.]— The  plaintiff, 
while  fishingf or  pilchard8,had  nearljencompassed 
the  fish  with  a  net ;  but  the  defendant,  by  rowing 
his  boat  to  the  opening,  disturbed  the  fish  and 
prevented  the  capture.  The  plaintiff  brought 
trespass,  and  issues  being  joined  on  the  plaint&'s 
possession  of  the  fish,  and  on  the  fish  being  his  : 
— Held,  that  he  was  not  entitled  to  recover ;  no 
special  custom  of  the  fishery  being  proved. 
Youn^  T.  mtchins,  D.  &  M.  592 ;  6  Q.  B.  606. 

In  Inland  Waters.] — In  trespass  to  a  several 
fishery  in  a  large  inland  non-tidal  lake  at  a  place 
called  Fenmore,  the  issue  was,  whether  the 
fishery  was  the  several  fishery  of  the  plaintiff ; 
the  plaintiff  gave  evidence  by  documents  of  his 
title  to  a  several  fishery  in  the  whole  lake,  and 
parol  evidence  of  acts  of  ownership  in  portions 
of  the  lake,  but  not  at  Fenmore ;  and  the  judge 
having,  contrary  to  the  requisition  of  the  counsel 
of  the  defendant,  directed  a  verdict  for  the 
plaintiff : — Held,  that  it  ought  to  have  been 
submitted  to  the  jury  to  say,  whether  the  plain- 
tiff had  a  several  fishery  at  Fenmore.  BrUtow 
V.  Cormican,  10  Ir.  R.,  C.  L.  398.  Afiirmed  in 
H.  L.,  3  App.  Cas.  641. 

Injunction.] — Where  parties  have  established 
a  right  to  a  several  fishery  in  part  of  a  tidal  river, 
the  Court  of  Chancery  will  grant  an  injunction 
to  restrain  a  party  from  inclosing  the  bed  of  the 
river  (the  effect  of  such  inclosure  being  to  destroy 
the  fishery)  without  necessarily  deciding  or 
entering  upon  the  question  as  to  the  ownership 
of  the  soil.     Bridget  v.  Ilightony  11  L.  T.  653. 

5,  Pbosecutions. 

Treipase— i^aeition  of  Title — ^Jnrisdiction  of 
Jofltieei.] — Upon  hearing  of  an  information 
against  a  defendant  for  fishing  in  the  prosecutor's 
fishery,  the  latter  proved  the  purchase  by  him 
from  the  crown  of  a  manor,  with  the  fishery 
appurtenant  thereto,  and  that  previously  to  the 
purchase  the  crown  had  from  time  to  time 
granted  leases  of  the  right  of  fishing.  For  the 
defendant,  it  was  shewn  that  the  locus  in  quo 
was  a  navigable  river,  subject  to  the  ebb  and 
fiow  of  the  tide,  and  witnesses  were  called,  who 
proved  that  for  forty  years  they  had  exercised, 
without  molestation,  the  right  of  fishing  there: — 
Held,  that  the  question  of  title  fairly  arose,  and 
that  the  jurisdiction  of  the  justices  to  determine 
the  case  was  at  an  end.  Reg,  v.  Stimpsorij  4 
B.  &  S.  807  ;  32  L.  J.,  M.  C.  208  ;  10  Jur.,  N.  8. 
41  ;  9  Cox,  C.  C.  356. 

In  answer  to  an  information  before  two  justices, 
under  24  k  25  Vict.  c.  96,  s.  24,  for  unlawfully 
and  wilfully  attempting  to  take  fish  in  water 
where  anotier  person  had  a  private  right  of 
fishery,  by  angling  at  an  hour  not  between  the 
beginning  of  the  last  hour  before  sunrise  and 


the  expiration  of  the  first  hour  after  sunset,  the 
accused  justified  under  a  supposed  right  on  the 
part  of  the  public  to  fish  in  that  water : — Con- 
cessum :  that  such  a  right  of  fishing  by  the  public 
in  a  non-navigable  river  could  not  exist  in  law. 
Held,  that  the  accused  justifjring  himself  under 
the  bon4  fide,  though  mistaken  notion,  of  such  a 
right  did  not  mak«  such  a  claim  of  right  as  ousted 
the  jurisdiction  of  the  justices.  Hudson  v. 
WRae,  4  B.  &  S.  585 ;  33  L.  J.,  H.  C.  65  ;  12 
W.  R.  80. 

Held,  also,  that  it  was  no  defence  that  the 
accused  having  acted  without  criminal  intent, 
tiiere  was  no  mens  rea.    Tb, 

Upon  an  information  for  attempting  to  take, 
otherwise  than  by  angling,  fish  in  part  of  a 
navigable  tidal  river,  where  the  complainant  had 
a  private  right  of  fishery,  the  appellant  called 
a  witness  who  said  that  during  1846  or  1847  he 
had  fished  with  the  appellant  in  the  place  in 
question,  and  had  assisted  him  to  fish  there  several 
times  during  the  four  years  succeeding,  and  had 
seen  him  fish  there  once  about  eight  or  ten  years 
ago.  The  appellant  was  aware  that  the  lessees 
of  the  prosecutor  had  the  exclusive  occupation 
of  the  fisheiy  for  six  years  previous.  The  jus- 
tices were  of  opinion  that  the  appellant  had  not 
shewn  a  bon&  fide  claim  of  ri^t  so  as  to  oust 
their  jurisdiction,  and  convicted  him : — Held. 
first,  that  24  &  25  Vict.  c.  96,  s.  24,  applied  to  a 
navigable  tidal  river  in  i^ich  there  was  a  private 
right  of  fishery.  Paley  v.  Birch,  8  B.  &  S. 
336. 

Held,  secondly,  that  the  justices  were  justified 
in  finding  that  the  appellant  had  not  shewn  a 
bond,  fide  claim  of  right  so  as  to  oust  their  juris- 
diction.   Ih, 

Where  justices  convicted  a  party  of  unlawfully 
taking  fish  in  a  private  fishery,  the  court  refu.scd 
to  issue  a  prohibition  against  their  proceeding  to 
enforce  it,  on  the  ground  that  the  defendant 
claimed  a  right  of  fishing  before  the  justices ; 
and  tiey  reftised  to  require  the  informant  to 
produce  his  title-deeds.  Higginsj  JSx  parte,  10 
Jur.  838. 

Arrest— Action    for-^ProteetionJ— The 

servants  of  P.  apprehended  the  plaintiff  while 
fishing  in  the  mgnt-time,  near  the  mouth  of  the 
river  Ogwen,  in  Carnarvonshire,  in  which  river 
P.  had  a  several  fishery.  In  an  action  for  this 
arrest  they  gave  much  evidence,  to  shew  that 
P.*s  fishery  included  the  place  where  the  plaintiff 
was  apprehended.  The  jury,  however,  defined 
the  limits  of  the  fishery  so  as  to  exclude  that 
place  by  a  few  yards,  but  they  also  found  that 
P.  and  his  servants  reasonably  believed  that  it 
included  that  place  : — ^Held,  that  they  were 
entitled  to  the  protection  of  7  &  8  Geo.  4,  c.  29, 
ss.  35,  36.  Hughes  v.  BueJUand,  15  M.  &  W. 
346  ;  3  D.  &  L.  702  ;  15  L.  J.,  Ex.  233  ;  10  Jur. 
884. 

A  defendant  formed  an  oyster-bed  in  a  part  of 
the  Menai  Straits  where  persona  had  been  accus- 
tomed to  dredge  for  oysters.  The  plaintiff  bought 
of  a  dredger  a  quantity  of  oysters,  when  the 
defendant,  having  been  informed  that  the  oysters 
were  taken  from  his  bed,  gave  the  plaintiff  into 
custody  on  a  charge  of  having  in  his  possession 
stolen  oysters.  oSie  plaintiff  having  been  dis- 
charged, brought  an  action  for  false  imprison- 
ment, when  the  defendant  relied  on  7  &  8  Geo.  4, 
c.  29,  s.  36  ;  and,  in  order  to  shew  that  he  acted 
bon&  fide,  and  under  the  belief  that  the  oysters 
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were  stolen,  he  tendered  in  evidence  the  record 
of  the  conviction  of  a  person  who  had  shortly 
before  been  tried  for  toking  oysters  from  the 
same  bed  of  the  defendant : — Held,  that  the 
record,  merely  as  such,  was  inadmissible.  Thomas 
V.  Russelly  9  Ex.  764  ;  2  C.  L.  R.  642  ;  23  L.  J., 
Ex.  233. 

**  Catehing  "  Fifh  during  Close  Season- 
Angling  by  Leave  of  Owner.]— By  the  Freshwater 
Fisheries  Act,  1878,  s.  11,  any  person  who,  during 
the  close  season  fixed  by  the  act,  fishes  for, 
catches,  or  attempts  to  catch  or  kill  any  fresh- 
water fish  is  liable  to  summary  conviction.  By 
the  same  section,  its  provisions  shall  not  apply 
"  to  any  person  angling  in  any  several  fishery 
with  the  leave  of  the  owner  of  such  fishery."  The 
respondent  was  seen  fishing  in  a  several  fishery, 
and  on  his  being  searched  fish  were  found  upon 
him  : — Held,  that  in  the  absence  of  any  explana- 
tion on  his  part,  there  was  evidence  upon  which 
he  might  be  convicted  of  "catching"  fish. 
Swanwick  v.  Varney,  45  L.  T.  716  ;  30  W.  R.  79  ; 
46  J.  P.  613. 

The  respondent  was  fishing  with  the  leave  of 
the  "  occupier  "  of  the  land  by  the  water-side  : — 
Held,  that  he  was  not  within  the  exemption  in 
s.  11,  inasmuch  as  the  "occupier"  was  not 
necessarily  the  **  owner."    lb, 

Bestrnotion  of  Fish— Shell-flih.]— The  3  Jac.  1, 
c.  12  (repealed  by  24  k  25  Vict.  c.  109,  s.  39), 
which  prohibited  persons  from  "  wilfully  taking, 
destroying,  or  spoiling  any  spawn,  fry,  or  brood 
of  any  sea-fish  in  any  weir  or  other  engine  or 
device  whatsoever,"  seemed  not  to  comprehend 
ehell-fish ;  and  if  it  did,  it  meant  a  taking  for 
destruction,  and  not  a  taking  of  oysters'  spawn 
for  the  purpose  of  removing  it  to  beds,  for  further 
^owth  and  maturity  to  make  it  marketable. 
Bridger  v.  Richardson,  2  M.  &  S.  568. 

Dredging  for  oyster-spat,  in  a  common  navi- 
gable river,  was  illegal  under  13  Ric.  2,  st.  1, 
c.  19  (repealed  by  24  &  25  Vict.  c.  109,  s.  39). 
Maldon  {Mayor,  A-e,)  v.  Wooltet,  4  P.  &  D.  26  ; 
12  A.  &  E.  13. 


III.    SALMON  FISHERY. 
1.  Districts. 

Tormation  of.]— Where  justices  at  quarter 
sessions,  under  28  &  29  Vict.  c.  121,  ss.  3,  4,  5, 
make  application  to  a  secretary  of  state  for  the 
-formation  into  a  fishery  district  of  salmon  rivers 
lying  wholly  or  partly  in  their  county,  the 
secretary  of  state  is  not  bound  to  adopt  the 
boundaries  as  proposed  by  the  justices,  but  may 
vary  them,  as  he  may  be  advised,  and  make  his 
•certificate  accordingly.  Reg,  v.  Grey,  1  L.  R., 
Q.  B.  469 ;  35  L.  J.,  M.  C.  198  ;  12  Jur.,  N.  S. 
685 ;  14  L.  T.  477  ;  14  W.  R.  671  ;  6  B.  &  S.  65. 

Definition  of— Certificate  of  Secretary  of  State 

— ^Tribntary.]— The  Severn  Fishery  District  was 
defined  by  the  certificate  of  the  secretary  of 
state  as  "  so  much  of  the  river  Severn  and  of 
the  rivers  Vyrnyw  and  Teme,  and  of  all  other 
tributaries  of  the  said  river  Severn,"  &c.  The 
rivers  Vyrnyw  and  Teme  both  fiow  directly  into 
the  Severn.  On  an  information  charging  the 
respondents  with  taking  trout  within  the  district 
without  a  licence,  it  appeared  that  the  offence 
charged  was  committed  in   a   tributary  of   a 


tributary  of  the  river  Teme : — Held,  that  the 
words  "  all  other  tributaries  "  mean  all  others  of 
the  same  nature  as  the  Vyrnyw  and  Teme,  i.e. 
those  which  fiow  directly  into  the  Severn  and  do 
not  extend  to  the  tributaries  of  those  rivers. 
Merricks  v.  Cadwallader,  51  L.  J.,  M.  C.  20  ; 
46  L.  T.  29  ;  46  J,  P.  216. 

By  28  &  29  Vict.  c.  121,  the  limits  of  a  river 
shall  be  defined,  and  a  fishery  district  shall  be 
formed,  for  the  purposes  of  the  Salmon  Fishery 
Acts,  by  a  secretary  of  state's  certificate  de- 
scribing the  limits  of  the  river  and  district,  and 
by  s.  3,  "  river  '*  shall  include  "  such  portion  of 
any  stream  with  its  tributaries"  as  may  be 
declared  in  the  certificate.  Prior  to  1845  the 
Whittle  Bum  in  the  county  of  Northumberland 
was  a  tributary  of  the  Tyne.  In  1845  a  water 
company,  under  powers  given  by  local  acts,  con- 
structed works  for  the  supply  of  water  to  a 
neighbouring  town,  by  placing  a  dam  dcross  the 
stream  of  the  Whittle  Bum,  and  forming  a  series 
of  reservoirs ;  the  water  being  taken  by  under- 
ground pipes  from  the  stream  into  the  highest 
reservoir,  and  from  thence  to  the  others.  All 
water  not  required  for  the  reservoirs  was  allowed 
to  pass  down  a  watercourse  running  outside  the 
reservoirs  into  the  ancient  watercourse  of  the 
bum,  down  which  it  fiowed  into  the  Tyne. 
Sometimes  all  the  water  coming  down  the 
Whittle  Bum  was  taken  into,  and  impounded 
in,  the  reservoirs,  and  none  flowed  into  the  Tyne. 
At  other  times  all  the  water  flowed  into  the 
Tyne  without  having  entered  the  reservoirs. 
There  were  outlets  with  sluices  from  the  reser- 
voirs by  which  surplus  water  flowed  into  the 
Tyne  down  watercourses  also  running  into  the 
ancient  watercourse  of  the  bum.  In  1866,  the 
fishery  district  of  the  river  Tyne  was  formed  and 
the  secretary  of  state's  certificate  defined  the 
limits  as  "  so  much  of  the  river  Tyne  with  its 
tributaries"  as  was  situate  (inter  alia)  in  the 
county  of  Northumberland : — Held,  that  the 
reservoirs  were  not  tributaries  of  the  Tyne 
within  the  meaning  of  the  certificate.  Harhottlc 
V.  Terruy  10  Q.  B.  D.  131  ;  52  L.  J.,  M.  C.  31  ; 
48  L.  T.  219  ;  31  AV.  R.  289  ;  47  J.  P.  186  ;  S.  P., 
Hall  V.  Reid,  10  Q.  B.  D.  134,  n. ;  48  L.  T. 
221,  n. 

Jurisdiction  of  Justices.] — Upon  an  informa- 
tion on  7  &  8  Will.  4,  c.  29,  s.  34,  which  charged 
B.  with  having  fished  for  salmon  in  certain 
waters  in  which  A.  had  a  private  right  of  fishery, 
it  appeared  that  the  place  where  the  offence  wa.s 
committed  was  part  of  the  sea  shore  between 
high  and  low  water  mark,  and  at  the  time  the 
offence  was  committed  was  covered  with  the 
sea  : — Held,  that  the  justices  had  jurisdiction  to 
convict.  Emhleton  v.  Brown,  3  El.  &  Bl.  234  ; 
30  L.  J.,  M.  0. 1 ;  6  Jur.,  N.  S.  1298. 

Interest  in  Subjeot-Matter.l — A.  was  con- 


victed  of  an  offence  under  the  24  &  25  Vict, 
c.  109,  by  three  justices,  of  whom  one  was  a 
riparian  proprietor,  another  a  leading  member 
of  the  committee  of  an  association  formed  for  the 
preservation  of  salmon  in  the  river  in  question,, 
by  whose  direction  the  proceedings  were  in- 
stituted, and  all  three  were  members  of  the 
association : — ^Held,  that  the  justices  were  in- 
competent to  convict,  being  interested  in  the 
subject-matter  of  the  information.  Rrg.  v.  Allen, 
6  B.  &  S.  915  ;  33  L.  J.,  M.  C.  38  ;  10  Jur.,  N.  S. 
796  ;  9  L.  T.  761  ;  12  W.  R.  422. 

3  H  2 
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2.  Rights  of. 


In  Bootland.] — The  salmon  fishings  in  the 
open  sea  aronnd  the  coast  of  Scotland,  unless 
parted  with  by  grant,  belong  exclusiTcly  to  the 
crown,  and  form  part  of  its  hereditary  revenue. 
Gammell  v.  Woods  and  Forests  (^Co^nunisHoners'), 
3  Macq.  H.  L.  Cas.  419. 

By  Barony  Title  and  Immemorial  Pofiession.] 

— In  1774,  the  crown  granted  to  L.  a  barony 
charter  to  lands  almost  continuous  on  both  sides 
of  a  river  in  Invemeas-shire  ;  included  were  older 
baronies  containing  express  grants  of  salmon 
fishing  to  parts  of  the  river,  some  above  and  some 
below  certain  falls,  also  an  ancient  barony  grant 
giving  the  fishing  on  the  Water  of  Fome,  which 
was  alleged  to  be  the  old  name  of  the  whole  river 
from  its  source  to  the  sea.  From  time  im- 
memorial L.  had  exercised  his  possession,  up  to 
1862,  taking  all  the  fish  in  the  whole  river  by 
means  of  close  cruives  just  below  the  falls,  which 
stretched  right  across  the  river,  and  which  were 
narrower  than  then  allowed  by  law.  Above  the 
falls  he  asserted  his  right  (a)  by  occasionally 
fishing  there  ;  (b)  by  during  ttie  spawning  season 
having  watchers  ;  (c)  by  making  his  tenants  in 
their  leases  bound  to  protect  the  fishing,  and 
prevent  all  others  from  fishing.  All  which  he 
had  done  for  a  period  much  longer  than  forty 
years.  Since  1862,  when  close  cruives  were 
abolished,  he  had  regularly  fished  above  the  falls 
with  net  and  coble.  Neither  the  crown  nor  any 
one  else  had  ever  objected  to  L.*s  entire  possession 
of  the  whole  salmon  fishing  in  the  river.  The 
crown  now,  while  admitting  L.'s  right  to  the 
salmon  fishing  below  the  falls  to  be  incontestable, 
claimed,  de  jure  ooronse,  all  the  fishing  above  the 
falls  : — Held,  affirming  the  decision  of  the  court 
below,  that  the  river  here  was  a  unum  quid — one 
continuous  and  connected  subject — and  that  L.'s 
entire  control  and  enjoyment  of  the  whole  profit 
of  the  fish  in  the  whole  river,  for  a  time  far 
Ijeyond  the  period  of  prescription,  coupled  with 
his  titles,  gave  him  the  right  to  the  salmon  fishing 
within  the  limits  and  ex  adverso  his  barony  lan£ 
wherever  situated.  Lord  Advocate  v.  Lovat 
(^Lord),  5  App.  Cas.  273. 

Held,  also,  that  this  decision  was  without  pre- 
judice to  any  right  of  the  crown  or  its  grantees 
to  the  salmon  fishing  ex  adverso  the  ancient 
barony  lands  of  C,  which  were  lands  on  the 
banks  of  the  above-mentioned  river  intermixed 
with  L.'s  barony  lands.    Ih, 

See  Lord  Blackburn's  opinion  as  to  the  extent 
of  a  grant  to  take  fish  by  yairs  or  cruives.  lb.  at 
p.  311. 


3.  Regulation  of. 
(24   &    2o  Vict.   c.    109.) 
Weirs  and  ObstmctionB.] — See  next  head. 

Hot  or  Fixed  En^e.] — A  net  six  yards  in 
length,  and  one  yard  sixteen  inches  in  depth, 
and  stretched  across  a  river  by  means  of  corks 
and  lead,  and  fastened  at  one  end  to  a  large 
stone  on  the  bank  of  the  river,  which  keeps  the 
net  in  its  place,  but  gives  way  as  soon  as  a 
salmon  touches  the  net,  which  then  rolls  up,  and 
the  salmon  gets  entangled  and  dies,  is  not  a 
fixed  engine  or  net  temporarily  fixed  to  the  soil, 
and  as  such  illegal,  under  24  &  25  Vict.  c.  109, 


8.  11.  Thomas  v.  Jones,  5  B.  &  S.  916  ;  34 
L.  J.,  M.  C.  45  ;  11  Jur.,  N.  S.  306  ;  11  L.  T. 
450  ;  13  W.  R.  164. 

But  a  net  secured  at  one  end  to  a  pole  tem- 
porarily fixed  to  the  soil  on  the  margin  of  the 
channels  of  a  tidal  river,  one  half  of  the  net 
being  stretched  across  the  channel  at  low  'water 
from  a  boat  anchored  to  a  buoy,  and  the  fisher- 
man in  the  boat  waited  his  opportunity,  then  let 
out  the  rest  of  the  net,  and  rowed  round  the 
pole,  thus  sweeping  the  river,  is  a  fixed  engine 
within  24  &  25  Vict.  c.  109,  s.  11,  and  28  &  29 
Vict  c.  121,  8.  39.  Oldin^  v.  Wild,  14  I4.  T. 
402. 

A  claim  to  fish  in  that  way,  by  immemorial 
usage,  is  bad.    lb. 

Fixed  Hete.] — The  mere  using  of  a  net, 


fixed  to  the  soil  in  tidal  waters  within  the  limits 
of  a  salmon  fishery  district,  but  which  net  is  not 
peculiarly  an  instrument  for  catching  salmon, 
and  is  not  fixed  for  that  purpose,  is  not  an  offence 
under  24  &  25  Vict.  c.  109,  s.  11.  Watts  v.  Lttca^, 
6  L.  R.,  Q.  B.  226  ;  40  L.  J.,  M.  C.  73  ;  24  L.  T. 
128  ;  19  W.  R.  470. 


Stop-net.] — ^A  fisherman  fixed  his  boat 


athwart  the  current  of  the  river  by  lashing  it  at 
each  end  to  a  pole  driven  in  the  bed  of  the 
river,  and  the  net,  which  was  thirty  feet  wide  at 
the  mouth,  and  tapered  to  a  point,  was  stretched 
by  two  poles  twenty-two  feet  long,  which  were 
tied  together  at  the  upper  end,  and  kept  ex- 
tended (to  the  width  of  the  net  at  the  mouth) 
by  a  pole  lashed  across  at  about  seven  feet  from 
the  upper  end.  The  net  was  lowered  overboard 
until  the  two  poles  rested  at  about  eight  feet 
from  the  upper  end  on  the  side  of  the  boat. 
The  net  and  poles  were  thus  nearly  on  the 
balance,  and  the  fisherman  pressed  slightly  on 
the  upper  end,  and  so  kept  the  net  steady  at 
about  an  angle  of  twelve  degrees  ;  he  also  held 
a  string  attached  to  the  bottom  of  the  net,  and 
when  he  felt  a  fish  he  pressed  down  the  upper 
end  of  the  poles  with  both  hands,  using  the  edg^ 
of  the  boat  as  a  fulcrum,  and  so  raised  the  net 
out  of  the  water  and  caught  the  fish : — Held, 
that  the  stop-net  was  a  fix^  engine  within  the 
definitions  contained  in  24  k  25  Vict.  c.  109, 
s.  11,  and  28  &  29  Vict.  c.  121,  s.  39.  Oore  v. 
English  Fisheries  QCojnmissioners^fB  L.  R.,  Q.  B. 
561 ;  40  L.  J.,  Q.  B.  252  ;  24  L.  T.  702  ;  19  W.  R. 
1083. 


Bight  to  Take  or  Deetroy.]— Under  24  & 


25  Vict.  c.  109,  8.  11,  the  right  to  take 
sion  of  or  destroy  any  engine  placed  or  used  for 
catching  salmon  in  contravention  of  that  section, 
extends  to  all  persons,  and  is  not  limited  to  con- 
servators or  overseers  appointed  under  s.  33. 
Williains  v.  Blackwall,  2  H.  &  C.  83  ;  32  L.  J.. 
Ex.  174  ;  9  Jur.,  N.  S.  579  ;  8  L.  T.  252  ;  11 
W.  R.  621. 


Forfeiture  of  Hot.]— By  24  k  25  Vict. 


c.  109,  s.  21,  no  person  shall  fish  for,  catch,  or  kill 
by  any  means  other  than  a  rod  and  line  any 
salmon  between  12  o'clock  at  noon  on  Saturday 
and  6  o'clock  on  Monday  morning ;  and  any  per- 
son acting  in  contravention  of  this  section  shall 
forfeit  all  fish  taken  by  him,  and  any  net  or 
movable  instrument  used  by  him  in  taking  the 
same.  Two  men  fished  for  salmon  with  a  net 
during  the  prohibited  hours,  but  they  did  not 
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catch  any  fish  : — Held,  that  the  net  having  been 
used  for  the  purpoee  of  taking  sahnon,  it  had 
become  forfeited.  Ruther  v.  Harris^  1  Ex.  D. 
97  ;  46  L.  J.,  M.  C.  103  ;  34  L.  T.  826. 

The  water-bailiff  of  the  river  Thames  has  no 
right  to  take  the  nets  of  a  person  fishing  in  his 
own  fishery.    Bubrook  v.  Ooodere,  3  Burr.  1768. 


Position  ehangod.] — A  lord  of  a  manor 


claimed  to  be  entitled  to  use  reasonable  fixed 
engines  in  a  river  in  reasonable  places  within  the 
manor.  In  support  of  the  claim  he  produced 
certain  old  documents  shewing  that  tnere  had 
been  a  fisheiy  from  the  earliest  times  in  that 
part  of  the  river.  He  also  gave  evidence  to  shew 
that  for  many  years  previously  to  1844  fixed 
engines  had  been  used  in  various  hdllows  formed 
in  the  sands  of  the  river.  That  at  that  time  a 
wall  was  built  to  improve  the  navigation  under 
an  act  of  parliament,  by  which  the  rights  of  all 
lords  of  manors  were  expressly  saved,  and  that 
through  the  building  of  the  wall  the  bed  of  the 
river  was  changed,  and  convenient  hollows  for 
placing  the  engines  were  formed  close  to  the 
wall.  That  previously  to  1844  the  engines  were 
never  placed  nearer  than  200  yards  to  the  place 
where  the  wall  now  stands,  but  it  did  not  appear 
whether  there  were  then  any  hollows  worth  fish- 
ing within  that  distance.  That  since  that  time  the 
fixed  engines  had  been  placed  in  hollows  close 
to  the  wall,  and  had  never  been  placed  pn  the 
sites  where  they  had  been  used  previously  to 
1844.  In  a  case  stated  by  the  commissioners  for 
the  opinion  of  the  court  whether  they  were  bound 
as  matter  of  law  to  find  that  the  claimant  was 
entitled  to  use  the  fixed  engines  as  claimed  : — 
Held,  that  it  was  a  mixed  question  of  fact  and 
Jaw  whether  the  using  the  engines  in  places  since 
1844  different  from  those  in  which  they  had  been 
used  previously  amounted  to  an  enhancement  of 
the  engines,  and  that  the  commissioners  were ; 
not,  therefore,  bound  as  matter  of  law  to  find 
that  the  claimant  was  so  entitled.  Rawgtomc 
V.  Backhouse,  3  L.  R.,  C.  P.  67  ;  17  L.  T.  441  ; 
fl6  W.  R.  249. 

Permanent  Stmotnre  Sreoted  before  the 
Palling  of  the  Act.]— The  16th  section  of  the 
Salmon  Fishery  Act,  1873,  enacts  that  no  person 
between  the  1st  day  of  January  and  the  24th 
day  of  June  shall  place  in  any  inland  water  any 
device  whatsoever  to  catch  or  obstruct  any  fish 
descending  the  stream.  A  permanent  structure 
for  the  purpose  of  catching  eels  had  been  erected 
at  a  weir  upon  a  river  before  the  passing  of  the 
above-mentioned  act.  The  nature  of  such  struc- 
ture was  as  follows  : — There  were  flood-gates  or 
shuttles  in  the  weir,  and  a  grating  of  iron  bars, 
through  which  the  eels  could  not  pass,  was  fixed 
below  such  flood-gates.  When  the  flood-gates 
were  raised  the  rush  of  water  through  them  car- 
ried the  eels  on  to  and  over  the  end  of  the  gra- 
ting into  a  trough,  which  communicated  with  a 
well  from  which  they  could  not  escape.  The  ap- 
pellant, on  a  day  between  the  1st  of  January 
and  the  24th  of  June,  1882,  raised  the  flood- 
gates  and  so  brought  the  trap  Into  action,  with 
the  result  that  eels  were  caught  in  the  trap  : — 
Held,  that  by  so  doing  the  appellant  had  been 
guilty  of  an  offence  within  the  above-mentioned 
section.  Briggt  v.  Swanmck,  10  Q.  B.  D.  610 ; 
52  L.  J.,  M.  C.  63  ;  31  W.  R.  566  ;  47  J.  P.  664. 

Mode  of  Fiehing  lawfully  Ezereieed  at  Time 


of  Paeeing  of  Act.] — In  answer  to  an  informa- 
tion under  24  &:  25  Vict,  c  109,  s.  11,  for  catch- 
ing salmon  with  fixed  engines  in  tidal  waters, 
where  all  the  Queen^s  subjects  have  a  right  to 
fish  in  the  ordinary  way,  the  defendant  gave 
evidence  that  his  father  and  his  family  and 
others  of  the  public  had  for  more  than  forty 
years  been  accustomed  to  fish  for  salmon  in 
the  locus  in  quo  with  stake  nets : — Held,  that 
this  was  not  evidence  of  any  ancient  right  or 
mode  of  fishing,  lawfully  exercised  at  the  time 
of  the  passing  of  the  24  &  26  Vict.  c.  109,  within 
the  exception  in  s.  11.  Bevim  v.  Bird,  12  L.  T. 
306. 

The  owner  of  a  several  fisheiy  in  a  navigable 
and  tidal  river  claimed  a  right  to  use  putchers 
and  stop-nets  (which  it  was  admitted  were  fixed 
engines  within  28  &  29  Vict.  c.  121,  s.  39),  for  the 
purpose  of  catching  salmon.  The  putchers  and 
stop-nets  had  been  in  use  for  forty-five  years  up 
to  1862  ;  there  was  no  evidence  of  previous  user, 
nor  was  there  any  evidence  to  the  contrary.  The 
commissioners  having  found  the  putchers  and 
stop-nets  illegal : — Held,  that  the  user  for  forty- 
five  years  did  not  raise  a  conclusive  presumption 
of  law  that  the  putchers  and  stop-nets  had  been 
used  from  time  immemorial  and  were  not  of  re>> 
cent  origin.  Holford  v.  George,  3  L.  R.,  Q.  B. 
639  ;  37  L.  J.,  Q.  B.  185  ;  18  L.  T.  817  ;  16  W.  R. 
1204. 

Held,  also,  that  the  2  Hen.  6,  c.  16,  prohibits 
not  only  the  use  of  nets  which  are  permanently 
fixed  day  and  night,  but  also  those  which  are 
fixed  for  intervals  of  time  only,  if  they  obstruct 
the  navigation  of  a  river  and  the  passage  of  fish. 
Ih, 

Inqniry  ae  to  Bight  to  Pith  with  Bag-neta.] 
— ^A  primft  facie  title  to  fish  with  bag-nets,  under 
26  &  27  Vict.  c.  114,  s.  4,  must  be  shewn  to  the 
inspectors  of  fisheries  before  they  can  be  required 
to  hold  an  inquiry  as  to  the  applicant's  right  to 
fish  with  bag-nets  ;  and  unless  such  a  title  shall 
have  been  so  shewn,  the  court  will  not  grant  a 
i9andamuB  to  compel  the  inspectors  to  hold  such 
an  inquiry.  Beg.  v.  Iriih  Fisheries  (^Inspectors'), 
10  Ir.  R.,  C.  L.  213. 

Produotion  of  Certificate.] — On  the  hearing 
of  a  summons  against  a  i)er8on,  not  the  owner 
of  a  several  fishery,  in  the  whole  of  the  river 
fished  in,  for  wrongfully  using  a  fixed  net  in  a 
part  of  the  river  less  than  three-quarters  of  a 
mile  wide,  the  justices  are  not  concluded  by  the 
production  of  a  certificate  from  the  inspectors  of 
fisheries,  stating  merely  that  the  net  was  duly 
erected  in  pursuance  of  the  6  &  6  Vict.  c.  106. 
Alexander  v.  Shiel,  6  Ir.  R.,  C.  L.  610. 

Diitanee  firom  Biver— How  Meaenred.] — In  a 

local  fishery  act,  to  place  nets  within  a  river  was 
an  offence,  and  the  river  was  described  to  extend 
four  miles  along  the  sea-coast  from  a  certain  pier. 
In  another  part  of  the  statute,  a  distance  was 
described  as  being  in  a  straight  line  from  another 
point ;  but  the  words  "  straight  line"  were  not 
used  as  regards  the  four-mile  limit.  W.  com- 
mitted an  offence,  and  if  the  straight  line  were 
adopted  he  was  within  the  four  miles  ;  but  if  the 
sea-coast  line  were  adopted  he  would  not  be 
within  that  limit : — Held,  that  in  measuring 
along  the  sea-coast  the  measurement  ought  to 
follow  the  line  of  coast,  and  that  the  measure* 
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ment  in  a  straight    line    would  be  incorrect. 
Ttceed  CommissUmert  v.  Wtwdy  46  J.  P.  760. , 

Mouth  of  Siver— Wliat  is.] — Upon  an  issue, 
whether  persons  had  wrongfully  fished  for  salmon 
by  means  of  stake-nets  pUiced  in  situations  pro- 
hibited by  statute,  where  the  question  was,  what 
was  to  be  considered  river  and  what  sea,  a 
direction  that  the  thing  to  be  looked  to  is  the 
fact  of  the  absence  or  the  prevalence  of  the  fresh 
water,  though  strongly  impregnated  with  salt,  is 
erroneous.  The  mouth  of  a  river  comprehends 
the  whole  space  between  the  lowest  ebb  and  the 
highest  flooa  mark.  Home  v.  Mackenziry  6  C.  & 
F.  628. 

Siie  of  Hot.] — S.,  a  fisherman,  was  using  a  net 
of  small  mesh  in  a  salmon  fishery  district,  with- 
out a  licence.  He  shot  the  net  several  times  in 
places  where  salmon  are  usually  caught,  and  the 
net  was  calculated  to  catch  salmon,  but  he  was 
fishing  for  sea  fish,  and  when  he  caught  salmon 
he  threw  them  out  of  the  net,  retaining  only  the 
sea  fish : — ^Held,  that  the  justices  were  right  in 
convicting  S.,  for  as  the  net  was  calculated  to 
catch  salmon,  and  was  so  used,  it  was  immaterial 
whether  salmon  were  caught  or  intended  to  be 
caught  or  not.  Short  v.  Bastard,  46  J.  P. 
580. 

The  1  Eliz.  c.  17,  s.  3  (repealed  as  to  salmon, 
by  24  &  25  Vict.  c.  109,  s.  39),  prohibits  fishing, 
except  with  a  net  "  whereof  every  mesh,  or  mask, 
shall  be  two  inches  and  a  half  broad:" — Held, 
that  the  breadth  of  two  inches  and  a  half  is  to  be 
measured  by  the  length  of  thread  between  the 
adjacent  knots.  Thomait  v.  Beans,  El.,  Bl.  Sc  El. 
171 ;  27  L.  J.,  M.  C.  172  ;  4  Jur.,  N.  S.  710. 

Knowledge  of  Offence.] — Information  charg- 
ing A.  with  having  in  his  possession  the  young  of 
salmon,  to  wit,  samlets,  contrary  to  24  &  25  Vict, 
c.  109,  s.  15  ;  the  justices  dismissed  the  informa- 
tion, on  the  ground  that  A.,  though  he  had  taken 
samlets,  and  had  them  in  his  possession,  did  not 
know  that  they  were  samlets : — Held,  that  the 
information  was  rightly  dismissed.  ITopton  v. 
Thirlwall,  9  L.  T.  327  ;  12  W.  R.  72. 

4.  Weibs  and  Obstbuctions. 

AppUeation  of  24  ft  85  Viot  e.  109.]— The  24  & 
25  Vict.  c.  109,  s.  12,  which  annexes  the  condi- 
tion of  having  a  free  gap  to  the  continuance- of 
existing  werrs,  though  general  in  its  terms,  is  ap- 
plicable only  to  such  weirs  as  come  within  s.  27, 
i.e.  weirs  not  extending  beyond  the  middle  of  the 
stream.  Rolle  v.  ^liytc,  3  L.  R.,  Q.  B.  286  ;  37 
L.  J.,  Q.  B.  105  ;  17  L.  T.  560  ;  16  W.  R.  593  ;  8 
B.  &  S.  116. 

What  Obstruction  Illegal.] — ^A  proprietor  of 
salmon  fishings  in  an  estuary  opposite  his  estate 
restored  the  foreshore  by  an  embankment  sixteen 
inches  higher  than  the  original,  which  had  been 
swept  away  by  the  tide,  and  this  he  did  for  the 
legitimate  purpose  of  confining  the  river  to  its 
proper  channel,  and  to  protect  his  shore,  and  not 
as  a  device  to  obstruct  or  catch  fish.  The  effect 
of  thus  raising  the  embankment  was,  not  to  pre- 
vent or  to  substantiallylmpede  the  passage  of 
salmon,  although  it  did  to  some  extent  delay 
them  and  alter  the  course  which  they  would  take 
in  ascending  the  estuary,  and  so  facilitated  their 
capture   by   the   proprietor : — Held,    that    the 


raising  the  embankment  was  not  an  ill^al  ob- 
struction within  the  meaning  of  the  Salmon 
Fishery  Acts.  Sutherland  (^Duke")  v.  Ros^j  3 
App.  Cas.  736. 

A  fishing  mill-dam  is  a  fishery  within  24  k.  2a 
Vict.  c.  109,  s.  20.  Hodgson  v.  Idttle,  14  C.  B^ 
N.  S.  Ill  ;  9  Cox,  C.  C.  327 ;  32  L.  J.,  M.  C. 
220 ;  10  Jur.,  N.  S.  46  ;  8  L.  T.  358. 

A  proprietor  or  an  occupier  of  a  fishing  mill- 
dam  on  a  salmon  river  is  bound  by  24  k.  25  Vict, 
c.  109,  during  the  close  season,  to  remove  all 
obstructions  to  the  free  passage  of  fish  up  the 
stream,  even  though  he  has  ceased  to  use  the 
dam  for  the  purpose  of  fishing.    lb. 

It  is  no  answer  to  a  compliant  against  an  occu- 
pier of  a  fishing  mill-dam,  under  34  &  25  Vict, 
c.  109,  s.  20,  for  not  lifting  or  removing  the 
hatches  or  sliding-doors  of  his  fishery  during  the 
close  season,  that  the  doing  so  would  to  some 
degree  injuriously  affect,  but  not'  ruinously,  his 
milling  power.  Hodg»on  v.  Little,  16  C.  B., 
N.  S.  198  ;  33  L.  J.,  C.  P.  229 ;  10  Jur.,  N.  S. 
953  ;  11  L.  T.  136  ;  12  W.  R.  1103. 


Fishing  near.]— The  24  k,  25  Vict  c.  109, 


8.  12,  absolutely  prohibits  the  catching  or  fX- 
tempting  to  catch,  except  by  rod  and  line,  any 
salmon  within  fifty  yards  below  any  dam,  unless 
it  has  attached  to  it  a  fish-pass,  notwithstanding 
any  ancient  right  by  charter,  grant,  or  imme- 
morial usage  of  fishing  in  a  salmon-cage.  Moult^m 
V.  WUhy,  2  H.  &  C.  25 ;  9  Cox,  C.  C:  318 ;  32 
L.  J.,  M.  C.  164  ;  9  Jur.,  N.  S.  472  ;  8  L.  T.  284  ; 
11  W.  R.  670. 

Bemoving  Obstruction.] — Where  a  dam  had 
been  used  as  a  fishing  miU-dam  up  to  a  date 
subsequent  to  the  passing  of  the  Sahnon  Fishery 
Act,  1861,  but  the  use  of  it  for  fishing  purposes 
was  then  abandoned  and  all  appliances  for 
fishing  removed:— Held,  that  the  dam  had 
ceased  to  be  a  *^ fishing  mill-dam"  within  the 
statute,  and  had  become  an  ordinary  mill-dam, 
and  that  consequently  the  20th  section  of  the 
Salmon  Fishery  Act,  1861,  did  not  apply,  and 
the  occupier  of  the  dam  was  not  bound  to  re- 
move obstructions  to  the  free  passage  of  fish  as 
required  by  the  section.  MossUer  v.  PilU,  4  Q.  B. 
D.  24  ;  48  L.  J.,  M.  C.  81 ;  39  L.  T.  496  ;  27 
W.  R.  339. 

When  Dam  Vnnsed.] — B.  was  chaiged  before 
justices,  under  s.  22  of  the  Salmon  Fuhery  Act, 
1861  (24  &  25  Vict.  c.  109),  with  omitting  to 
maintain  a  clear  opening  of  not  less  than  £>ur 
feet  wide  through  the  crib,  box,  or  curve  of  a 
fishery  occupied  by  him,  during  the  weekly  close 
time.  His  mill-dam  had  been  a  fishing  mUl-dam 
before  1859,  and  there  were  now  the  remains  of 
a  box  with  fenders  over  openings  of  the  required 
size.  But  part  of  the  old  box  was  broken  away ; 
there  were  no  internal  appliances,  and  the  Imx 
had  ceased  to  be  used,  or  capable  of  being  uscd^ 
for  catching  fish.  A  certificate  of  the  fishery 
commissioners  in  1871,  however,  referred  to  this 
dam  as  a  fishing  miU-dam,  but  there  was  no 
evidence  of  any  alteration  since  the  passing  of 
the  act,  by  which  increased  obstruction  to  fish 
was  creat^ : — Held,  that  this  dam  had  ceased 
to  be  a  fishing  miU-dam  before  the  said  act ;  that 
s.  22  did  not  apply,  and  that  the  justices  were 
rij^ht  in  dismissing  the  charge.  Pihe  v.  Rassitcr, 
37  L.  T.  635. 
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In  what  Biyeri.] — Although  the  provision 
in  Magna  Charta  prohibiting  the  putting  down 
of  weirs  in  riyers  is  general,  that  generality  is 
restrained  by  25  £dw.  3,  45  £dw.  3,  1  Hen.  4, 
c.  12,  4  Hen.  4,  c.  12,  and  12  £dw.  4,  c.  7,  and 
therefore  there  may  be  fishing-weirs  in  non- 
nayigable  rivers,  of  which  the  easement  has  been 
acquired  since  the  date  of  12  Edw.  4,  c.  7. 
Itolle  V.  Wliyte,  svpraj  col.  1803. 

The  provisions  of  Magna  Charta  and  of  the 
other  early  statutes  (including  17  Ric.  2,  c.  9, 
and  12  Edw.  4,  c.  7),  which  prohibit  weirs,  apply 
only  to  navigable  rivers.  Leconfield  {Lord)  v. 
Lonsdale  (^EarV),  5  L.  R.,  C.  P.  657 ;  39  L.  J., 
C.  P.  305  ;  23  L.  T.  156  ;  18  W.  R.  1166. 

A  fishing  mill-dam  was  erected  between  1741 
and  1761,  in  a  river  above  the  flow  of  the  tide, 
and  where  the  river  was  not  navigable.  For 
sixty  years  before  1861,  and  as  far  back  as  living 
memory  could  go,  it  had  been  used  in  substan- 
tially the  same  way  as  it  was  used  in  1861 : — 
Held,  that  the  fishing  mill-dam  was  not  a  public 
nuisance.    IK 

Xrideneo  of  Bight.] — Held,  also,  that,  as 
a  grant  may  be  proved  either  by  production  of 
the  grant  itself,  or  by  evidence  of  enjoyment 
consistent  only  with  the  existence  of  such  a 
grant,  and  from  which  it  may  be  presumed,  the 
commissioners  were  bound,  on  the  evidence,  to 
find  that  the  right' to  the  fishing  mill-dam  existed 
by  grant  from  all  the  proprietors  whose  interests 
could  be  affected  by  the  fishing  mill-dam,  and 
consequently  that  the  fishing  mill-dam  was 
*'  lawfully  in  use "  at  the  time  of  the  passing 
of  the  Salmon  Fishery  Act,  1861,  by  virtue  of  a 
grant,  within  s.  12.    lb, 

Aoquisition  of  Bight.] — A  right  to  fishing- 
weirs  in  private  waters  on  non-navigable  rivers 
may  be  acquired  by  grant  from  other  riparian 
owners,  or  by  enjoyment,  or  by  any  other  means 
by  which  such  rights  may  be  constituted.  Itolle 
V.  Wliyte,  svpra. 

Semble,  that  the  claim  to  such  a  fishing  mill- 
dam  is  within  the  Prescription  Act  (2  &  3  Will.  4, 
c.  71).  Leconfield  (^Lord)  v.  Lonsdale  (^Earl), 
tntpra, 

A  qualified  easement,  as  to  use  the  weir  for 
fishing  purposes,  when  the  whole  body  of  water 
is  not  wanted  for  the  use  of  the  mill,  may  be  ac- 
quired by  user  for  the  time  required  to  confer 
easements  in  respect  of  water.  Rolle  v,  Whyte, 
Jtupra, 

Alteration.] — ^A  fishing- weir  having  ex- 
isted for  so  long  a  time,  could  not  be  said  to  be 
illegal  in  consequence  of  the  alteration  being 
made  by  cutting  through  the  island,  and  by 
erecting  the  lower  fenders  and  needles.    lb, 

Jnriidiction  of  Commiisioneri — Xill-dam.] — 
Certain  persons  were  the  owners  of  a  dam  in  a 
part  of  the  river  Ribble,  where  it  was  not  navi- 
gable, in  connexion  with  a  mill,  and  were  the 
owners  or  lessees  of  the  land  on  both  sides  of 
the  river  between  the  dam  and  the  point  where 
the  water  after  passing  through  the  mill  was  re- 
turned to  the  channel.  The  dam  which  penned 
the  water  up  for  the  supply  of  the  mill  was 
built  since  1  Geo.  1,  st.  2,  c.  18,  and  had  been 
raised  to  its  present  height  since  1829  :  at  one 
end  of  it  a  balk  or  a  movable  board  had  been 


put  by  the  owners  to  enable  the  fijdi  to  get  over 
the  dam  ;  and  they  could  by  means  of  an  artifi- 
cial pass  or  slope  leading  to  the  balk  get  up  to 
and  through  it  when  it  was  lifted.  But  when  it 
was  shut  salmon  could  not  jump  over  the  dam 
owing  to  its  height.  When  the  balk  was  shut 
the  whole  of  the  water  of  the  river  passed  down 
the  miU  race  to  supply  the  mill,  and  the  bed  of 
the  river  below  the  dam  for  about  two-thirds  of 
a  mile  was  nearly  dry  ;  but  during  the  night  the 
balk  was  usually  left  open.  On  all  occasions 
of  flood  the  balk  was  kept  open  both  night  and 
day.  There  was  no  appliance  or  contrivance 
for  catching  fish  placed  behind  or  as  part  of  the 
mill  dam.  In  their  efforts  to  get  up  to  the  mill 
dam  the  salmon  were  often  found  lying  in  small 
pools  of  water  below  the  dam,  and  the  proprie- 
tors caught  them  for  their  own  table  or  for  their 
friends,  but  not  for  sale.  The  commissioners 
found  that  the  dam  facilitated  the  catching  of 
fish,  and  had  been  used  by  the  owner  for  that 
purpose,  and  that  it  hindered  the  fish  from 
passing  up  the  river  to  spawn  ;  and  made  an 
order  by  which  it  was  rendered  incapable  of 
catching  fish  : — Held,  first,  that  though  the  dam 
was  erected  in  contravention  of  the  1  Qeo.  1, 
St.  2,  c.  18,  s.  14,  a  right  to  it  by  prescription 
might  be  acquired.  Gamett  v.  Backhovse,  3 
L.  R.,  Q.  B.  30  ;  37  L.  J.,  Q.  B.  1 ;  17  L.  T.  170  ; 
16  W.  R.  201  ;  8  B.  &  S.  490. 

Held,  secondly,  that  it  was  not  a  fishing  mill- 
dam  within  24  &  25  Vict.  c.  109,  s.  4,  and  there- 
fore the  fishery  commissioners  had  no  jurisdic- 
tion under  28  &  29  Vict.  c.  121,  s.  42,  to  order 
it  to  be  rendered  incapable  of  catching  fish. 
lb. 

Conyersion  to  a  Stone  Weir.] — Under  ancient 
deeds  recognizing  a  right  in  the  owner  of  an 
estate  to  have  a  weir  across  a  river  for  taking 
fish,  if  it  appears  that  such  weir  was  heretoforo 
made  of  brushwood  through  which  fish  might 
escape  into  the  upper  part  of  the  river,  he  cannot 
convert  it  into  a  stone  weir,  whereby  the  pos- 
sibility of  escape  is  debarred,  though  the  fish 
might  still  leap  over  in  flood  tide.  Weld  v. 
Homhj,  7  East,  195  ;  3  Smith,  244. 

Frotecntion  for  Constmoting  new  Weir.] — 
The  survey  contemplated  by  5  &  6  Vict.  c.  106, 
s.  63,  is  not  a  condition  precedent  to  the  main- 
tenance of  a  prosecution  for  constructing  a  new 
weir  across  a  salmon  river  in  violation  of  the 
provisions  of  that  section  ;  but,  as  no  penalty  is 
attached,  it  is  the  subject  of  an  indictment  and 
not  of  a  'summary  proceeding  before  a  magis- 
trate. Kavanagh  v.  Glorney^  10  Ir.  R.,  C.  L. 
210. 

Appeal  against  Beoirion  of  CommiMioners — 
Costs.] — Upon  appeal  against  a  decision  of  the 
commissioners  for  English  fisheries,  under  28  & 
29  Vict.  c.  121,  s.  45,  which  incorporates- the  pro- 
visions of  20  &  21  Vict.  c.  43,  as  to  the  power  of 
the  superior  court  to  give  costs,  the  respondent 
on  the  inquiry  before  the  commissioners  con- 
tested the  legality  of  a  fishing  mill-dam,  and 
argued  the  case  on  the  appeal : — Held,  that  the 
court,  on  quashing  the  order  of  the  commis- 
sioners, had  power  to  order  the  respondent  to  pay 
the  appellant  his  costs.  Oartiett  v.  Baekhmist% 
3  L.  R.,  Q.  B.  699  ;  37  L.  J.,  Q.  B.  228  ;  19  L.  T. 
145  ;  16  W.  R.  1203  ;  9  B.  &  S.  306. 
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IV.    LICENCES. 

To  UM  Futti.] — A  person  who  had  no  licence 
under  28  &  29  Vict.  c.  121,  8.  33,  pat  down  in  a 
salmon  fishery  seventy  putts,  with  circles  in 
them,  that  is,  wire  gratings  which  could  be  re- 
moved at  pleasure,  and  which,  when  in  the  putt, 
prevented  salmon  from  entering,  and  alleged  he 
laid  down  the  putts  for  the  purpose  of  catching 
Fhrimpe  and  flat  fish  : — Held,  that  he  was  liable 
to  a  penalty,  as  it  was  made  unlawful  for  any 
person  to  use  putts  in  a  salmon  fishery  for  any 
purpose  without  a  licence.  Lyne  v.  Leonard,  3 
L.  k,  Q.  B.  156  ;  18  L.  T.  66  ;  16  W.  R.  562  ;  9 
B.  &  6.  65. 

To  use  Nets — Stranger  helping.] — ^Under  28 
k  29  Vict.  c.  121,  a  licence  may  be  granted  to  a 
person  for  the  use  of  a  net  for  catching  salmon, 
and  a  penalty  is  imposed  upon  any  person  for 
using  a  net  without  such  licence.  And  where 
A.  and  B.  had  each  a  licence  for  the  use  of  a  net, 
and  on  a  certain  day  they  and  two  others  were 
together  using  two  coracle-nets,  each  of  which 
required  the  assistance  of  two  persons,  and  A. 
and  B.  were  using  one  net,  and  the  two  other 
persons,  who  had  no  licence,  were  using  another ; 
the  justices  (upon  an  information  against  these 
two)  found  that  no  fraud  was  intended,  and  as 
one  of  the  licences  would  have  conferred  the 
right  to  the  assistance  of  one  of  the  two  per- 
sons, and  the  two  licences  therefore  would  have 
protected  all  four,  they  dismissed  the  informa- 
tion : — Held,  that  they  were  right.  Lewis  v. 
Arthur,  24  L.  T.  66. 

To  nee  Night  Lines,  when  Heoessary.] — The 
appellant  set  night-lines  in  a  river  situated  in  a 
fishery  district,  subject  to  the  control  of  a  board 
of  conservators,  with  the  intention  of  catching 
eels.  No  trout  were  caught,  but  the  lines  were 
reasonably  calculated  to  catch  trout: — Held, 
that  the  appellant  was  bound  to  take  out  a 
licence  to  use  the  lines.  Hill  v.  Oearge,  44  J.  P. 
424. 

V.    FENCE  SEASON. 

Sela.]— The  Thames  Conservancy  Act,  1864 
(27  &  28  Vict.  c.  113),  s.  65,  empowers  the  con- 
servators to  make  bye-laws  for  "determining  the 
times  during  which  the  taking  of  any  particular 
or  specified  kinds  of  fish  shall  not  be  practised." 
One  of  the  bye-laws  was  as  follows  : — "  The 
following  respective  periods  shall  be  deemed  to 
be  the  fence  season  in  the  upper  river>  that  is  to 
say, — (fl)  For  salmon,  salmon-trout,  and  trout, 
the  period  between  the  10th  September  in  each 
year  and  the  31st  March  following,  both  inclu- 
sive.— (h)  For  pike,  jack,  perch,  roach,  rudd, 
barbel,  bream,  chub,  carp,  tench,  grayling, 
gudgeon,  pope,  dace,  crayfish,  bleak,  minnow, 
and  every  kind  of  fish  known  as  river  fish  (ex- 
cept salmon,  salmon-trout,  and  trout),  the  period 
between  the  14th  February  in  each  year  and  the 
31  St  May  following,  both  inclusive  :  " — Held,  that 
"eels"  were  included  in  the  general  words, 
*'  every  kind  of  fish  known  as  river  fish."  Wood- 
hatm  V.  Etheridge,  6  L.  R.,  C.  P.  570  ;  24  L.  T. 
709. 


VI.    WHALE  FISHERY. 
To  whom  Fish  belongs.]— Unless  he  who  first 


strikes  a  fish  continues  his  dominion  until  he  has 
reduced  it  into  possession,  any  other  person  who 
kills  it  acquires  the  entire  property.  Fenning^ 
V.  Orefiville  (Lord^,  1  Taunt.  241.  And  see 
LittUdale  v.  Scaith,  1  Taunt  243,  n. 

By  the  custom  of  the  whale  fishery  among  the 
Gallipagos  islands,  he  who  strikes  a  whale  with 
a  loose  harpoon  is  entitled  to  receive  half  the 
produce  from  him  who  kills  it.    Ih, 

By  the  usage  of  the  whale  fishery,  a  fish  is  to 
be  considered  as  a  fast  fish,  which  is  attached  by 
skny  means  (such  as  the  entanglement  of  the  line 
round  it)  to  the  boat  of  the  first  striker,  though 
the  harpoon  does  not  continue  in  the  body  of  the 
fish,  and  this  is  a  more  reasonable  usage  than 
that  mentioned  in  a  note  in  the  case  of  Fen- 
nings  V,  Lord  Qrenville,  in  1  Taunt  243.  Ho- 
garth  v.  JacTtson,  2  C.  &  P.  596. 

If,  while  the  fish  is  fast  to  the  harpoon  of  the 
first  striker,  another  unsolicited  so  disturbs  the 
fish  that  she  breaks  from  the  first  harpoon,  and 
then  he  strikes  her  himself  with  a  harpoon,  and 
secures  her,  the  fish  belongs  to  the  first  striker. 
Skinner  v.  Cliapman,  M.  &  M.  59,  n. 

By  the  general  custom  of  the  Greenland  whale 
fisheries,  a  whale  does  not  become  appropriak^d 
by  merely  being  harpooned  ;  it  is  necessary  that 
the  line  should  remain  attached  to  the  boatv 
The  whale  is  then  a  fast  fish.  If  the  line  gets 
detached  the  whale  becomes  a  loose  fish,  and  is 
consequently  the  lawful  proy  of  any  one  wW 
captures  and  secures  it.  Aberdeen  Arctic  Com- 
pany V.  Sutter,  4  Macq.  H.  L.  Cas.  356  ;  6  L.  T. 
229  ;  10  W.  R.  616. 

Preminms  under  28  Geo.  8,  c.  20.]— The  time 
for  ships  engaged  in  the  southern  whale-fishery 
to  be  out  on  their  voyage,  in  order  to  gain  the 
premiums  under  28  Cfco.  3,  c.  20,  was  fourteen 
lunar  months  from  the  time  of  their  clearing  out, 
without  regard  to  the  time  of  their  actual  sailing. 
Lacon  v.  Hooper,  6  T.  R.  224  ;  1  Esp.  246. 


FIXTURES. 

1.  What  are, 

a.  Generally. 
5.  Trade,  1810. 

c.  Agricnltural,  1814. 

d.  Useful  or  Ornamental,  1814. 

e.  Between  Heir  and  Executor,  and  Tenant 

for  Life  and  Remainderman,  1816. 

2.  Mlien  Removable,  1817. 

3.  Contract*  rettpecting. 

a.  Between  Landlord  and  Tenant,  1820. 

b.  Sale  and  Assignment,  1825. 

c.  By  Mortgagees,  1827. 

4.  liecorery  of  Fiietures  or  their  Value,  1830. 

5.  Distrainhtg. — See  DiSTBESS. 

6.  Effect  of  Hankruptcy    on,  —  See  Bank- 

ruptcy. 

7.  Eccleftia«tieal, — See  ECCLESIASTICAL  Law. 

8.  Stealing, — See  Cbiminal  Law. 

9.  Hill  of  Sale  over, — Sec  Bill  of  Sale. 

1.  What  are. 
a.  Ghenerally. 
Affixed  to  Freehold.]— By  the  word  '<  fixtnies  " 
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the  court  understood  such  things  as  are  ordinarily 
affixed  to  the  freehold  for  the  convenience  of  the 
occupier,  and  which  might  be  remoyed  without 
material  injuiy  to  the  freehold,  and  the  removal 
of  which  by  a  tenant  would  not  give  a  ground 
of  action  to  the  landlord.    Barclay^  Ex  parte, 

6  De  G.,  M.  &  G.  403  ;  26  L.  J.,  Bk.  1 ;  1  Jur., 
VN.  8. 1145. 

Where  the  owner  of  the  inheritance  annexed 
thereto  fixtures  (which  would  in  the  ordinary 
case  of  landlord  and  tenant  be  removable  by  the 
latter  during  his  term)  for  a  permanent  purpose, 
and  for  the  better  enjovment  of  his  estate,  they 
become  part  of  the  freehold.    Walmsley  v.  Milne, 

7  C.  B.,  N.  S.  115  ;  29  L.  J.,  C.  P.  97  ;  6  Jur.,N.  8. 
125  ;  1  L.  T.  62. 

A.,  the  owner  of  land  in  1853,  mortgaged  it  in 
fee  to  B.,  and  afterwards  erected  buildings  thereon, 
to  which,  for  the  more  convenient  use  of  the  pre- 
mises in  his  business  of  an  innkeeper,  brewer, 
and  bath-proprietor,  he  affixed  a  steam-engine 
and  a  boiler,  a  hay-cutter,  a  malt-mill,  or  a  corn- 
crusher,  and  a  pair  of  grinding-stones.  The  lower 
grinding-stone  was  boxed  on  to  the  floor  of  part 
of  the  premises  by  means  of  a  frame  screwed 
thereto,  the  upper  one  being  fixed  in  the  usual 
way,  and  the  steam-engine  and  other  articles 
(except  the  boiler)  were  fastened  by  means  of 
bolts  and  nuts  to  the  walls  or  floors,  for  the  pur- 
pose of  steadying  them,  but  were  all  capable  of 
being  removed  without  injuiy  either  to  themselves 
or  to  the  premises.  The  engine  was  used  to  supply 
water  to  the  baths,  and  to  put  the  other  machines 
in  motion,  and  the  whole  were  subservient  to  the 
business  carried  on  by  A.  He  continued  in  pos- 
session until  1868,  when  he  became  bankrupt : — 
Held,  that  his  assignees  were  not  entitled  to 
claim  these  fixtures,  but  that  they  passed  to  the 
assignee  of  the  mortgagee  as  part  of  the  freehold. 
Ih, 

A.  being  the  landlord  of  premises  occupied  by 
B.,  seized,  as  a  disti'ess  for  rent,  spinning-machines 
which  were  fixed  by  screws,  some  into  the  wooden 
floor  and  some  into  lead,  which  had  been  poured 
in  a  melted  state  into  holes  in  the  stone  for  the 
purpase  of  receiving  the  screws  : — Held,  that  the 
machines  never  became  part  of  the  freehold,  and 
were  distrainable.  Ueltatcell  v.  Edsttcood,  6  Ex. 
295  ;  20  L.  J.,  Ex.  154. 

Mortgage  by  two,  described  in  the  deed  as  cop- 
per roller  manufacturers,  reciting  a  conveyance 
to  them  of  land,  and  mills  or  factories,  in  a  manu- 
facturing town,  as  tenants  in  common  in  fee,  and 
that  they  were  carrying  on  business  at  the  mills 
or  factories  as  copper  roller  manu&cturers,  and  in 
such  capacity  had  lately  affixed  to  or  placed  upon 
the  land  mills,  or  factories,  a  steam-engine  and 
boilers,  together  with  a  large  quantity  of  mill-gear 
and  millwright  work,  and  granting  the  land, 
mills,  or  factories,  and  hereditaments  comprised 
in  the  recited  conveyance,  to  the  use  of  the  plain- 
tiffs in  fee,  subject  to  a  proviso  for  redemption : 
— Held,  as  between  them  and  the  mortgagors' 
assignees  in  bankruptcy,  first,  that,  assuming  it 
possible  to  distinguish  between  the  case  of 
machinery  placed  upon  land  for  the  purpose  of 
trade  or  manufacture,  as  collateral  to  and  inde- 
pendent of  the  use  and  enjoyment  of  the  land, 
and  that  of  machinery  placed  upon  land  for  the 
purpose  of  better  and  more  profitably  enjoying 
the  land,  the  recitals  shewed  that  this  was  a  case 
of  the  latter  description  ;  and  although  the  pro- 
posed use  and  enjoyment  of  the  land  was  manu- 
facture or  trade,  all  articles  fixed  to  the  freehold, 


whether  by  screws,  solder,  or  any  other  perma- 
nent means,  or  by  being  let  into  the  soil,  partook 
of  the  nature  of  the  soil,  and  would  have  de- 
scended to  the  heir,  along  with  and  as  part  of  the 
soil  itself.  Mather  v.  Fraser,  2  Kay  &  J.  536  ; 
26  L.  J.,  Ch.  361 ;  2  Jur.,  N.  8.  900. 

B.  bought  from  A.  the  lease  of  a  house,  and  in 
the  lease  was  contained  a  covenant  to  convey  all 
the  fixtures  on  the  premises  generally.  Under 
this  clause  A.  claimed  a  right  to  remove  certain 
gasalicrs  which  were  affixed  to  the  gas-pipes  by 
means  of  screws,  and  could  easily  be  removed 
without  causing  any  injury  to  the  freehold,  on 
the  ground  that  they  came  within  the  rule  of 
tenants'  fixtures : — Held,  that  the  gasaliers  passed 
under  the  general  description  of  fixtures  in  the 
lease,  and  became  the  property  of  B.,  as  although 
they  were  removable  without  injury  to  the  free- 
hold, yet  they  were  necessary  to  the  practical 
enjoyment  of  the  gas-pipes  to  which  they  were 
affixed,  which  without  the  gasaliers  would  be 
useless.    Setcell  v,  Aiigerttein,  18  L.  T.  300. 

A.'i  Chattel  Fixed  on  B.'i  Land.  ]— It  is  a  qucs- 
tion  of  evidence,  depending  on  circumstances 
and  the  intention  of  the  parties,  whether  A.'s 
chattel,  fixed  on  B.'s  soil,  becomes  part  of  the 
soil  or  remains  the  chattel  of  A.  Lanoattter  v. 
Eve,  6  C.  B.,  N.  8.  717 ;  28  L.  J.,  C.  P.  255 ;  5 
Jur.,  N.  a  683. 

Piles  fix^  in  the  bed  of  the  Thames,  in  front 
of  a  wharf,  for  the  purpose  of  mooring  vessels 
making  to  the  wharf,  and  long  enjoyed  for  such 
purpose  without  interruption  by  the  crown  or 
the  conservators  of  the  river,  will  be  taken  to 
have  been  put  down  in  the  exercise  of  an  ease- 
ment, and  to  remain  as  chattels  in  the  owners  of 
the  wharf,  so  as  to  give  them  a  right  of  action 
against  any  one  injuring  the  piles.    Ih, 

Where  a  chattel  has  been  annexed  by  its 
owner  to  another's  freehold,  but  may,  without 
injury  to  the  freehold,  be  severed,  it  is  not  ne- 
ce^arily  to  be  inferred  from  the  annexation  that 
such  chattel  becomes  the  property  of  the  free- 
holder. Wood  V.  Hewitt,  8  Q.  B.  913  ;  15  L.  J., 
Q.  B.  247  ;  10  Jur.  390  ;  8.  P.,  Mant  v.  ColWi9, 
15  L.  J.,  Q.  B.  248  ;  10  Jnr.  890. 

Whether,  in  a  particular  case,  it  has  become 
so  or  not,  may  be  a  question  on  the  evidence  ; 
and  a  juiy  may  infer,  from  use  or  other  circum- 
stances, an  agreement,  when  the  chattel  was  an- 
nexed, that  the  original  owner  should  have 
liberty  to  take  it  away  again.    Ih. 

b.  Trade. 

Haohinexy.l — Certain  parts  of  a  machine  had 
been  put  up  by  the  tenant  during  his  term,  and 
were  capable  of  being  removed  without  either 
injuring  the  other  parts  of  the  machine  or  the 
building,  and  had  been  usually  valued  between 
the  outgoing  and  incoming  tenant : — Held,  that 
these  were  the  goods  and  chattels  of  the  out- 
going tenant,  for  which  he  might  maintain 
trover.    Darts  v.  Jones,  2  B.  &  A.  165. 

The  machinery  of  a  mill  is  part  of  the  free- 
hold, and  cannot  be  legally  removed  by  the 
tenant.  Farrant  v.  Thompson,  2  D.  &  R.  1  ;  5 
B.  &  A.  826. 

Various  engines  and  other  fixtures  used  in 
mining  and  smelting  were  standing  on  the  pre- 
mises at  the  date  of  the  demise,  of  which  the 
engines  were  purchased  by  the  incoming  from 
the  outgoing  tenant,  and  were  not  mentioned  in 
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the  general  words  of  the  demise,  nor  in  the 
clause  of  re-entry  ;  but  the  lessee  covenanted  to 
keep  the  "said  engines"  (the  word  "engines" 
never  having  occurred  before)  in  good  and 
tenantable  repair,  and  the  same  in  such  state 
to  yield  up  at  the  end  or  other  sooner  determi- 
nation of  the  term  ;  and  the  lessor  covenanted 
that  the  lessee  might  remove  (at  the  end  of  the 
term  or  sooner,  except,  as  in  the  cases  and  events 
before  mentioned,  in  any  of  which — a  taking  in 
execution  being  one — it  was  made  lawful  for  the 
lessor  to  re-enter)  all  such  engines,  &c.,  as  had 
theretofore  been  erected,  and  all  such  as  should 
by  himself  be  erected  for  cairying  on  the  smelt- 
ing business  : — Held,  that  upon  a  forfeiture  of 
the  demise  by  a  taking  in  execution,  the  lessee 
had  lost  his  right  to  recover  any  of  the  fixtures, 
and  that  they  all  belonged  to  the  lessor,  such  being 
the  intention  of  the  parties  as  collected  from  the 
covenants.    Rex  v.  Topping^  M*CleL  &  Y.  644. 

The  plaintiff  demised  salt-springs  to  the  de- 
fendant, who  was  to  erect  salt-works  on  the  pre- 
mises, and  pay  a  rent  in  proportion  to  the  num- 
ber of  works  erected  ;  the  defendant  covenanted 
to  leave  the  works  in  good  repair  at  the  end  of 
the  term  : — Held,  that  iron  salt-pans  placed  by 
the  defendant  on  a  frame  of  brick,  and  used  in 
the  boiling  of  salt,  were  parcel  of  such  works, 
and  that  the  defendant  was  not  entiUed  to  re- 
move them.  Mannfield  (^Earl)  v.  BUtckhurne^ 
8  Scott,  720  ;  6  Bing.  N.  C.  427. 

A  mortgage  of  a  silk-mill  with  the  steam- 
engines,  boilers,  steam-pipes,  main-shafting,  mill- 
gearing,  millwrights'  work,  and  all  other  ma- 
chinery whatsoever  being,  or  which  should 
thereafter  be,  on  the  land  described  in  the  mort- 
gage, as  against  a  second  mortgage,  is  not  con- 
lined  to  machinery  necessary  for  giving  power 
to  the  mill,  as  being  ejusdem  generis  with  the 
specified  particulars,  but  extends  to  silk-spinning 
machines  resting  by  their  weight  only  on  the 
ground,  but  attached  by  movable  bolts  to  iron 
rods  fixed  to  mill-beams  overhead.  Haley  y. 
Jfamnufrdey,  3  De  G.,  F.  &  J.  687  ;  30  L.  J.,  Ch. 
771  ;  7  Jur.,  N.  S.  765  ;  4  L.  T.  269  ;  9  W.  R.  662. 

Bights  of  Mortgagees.  ]  — Trade  fixtures  af- 
fixed to  mortgaged  freehold  premises  after  the 
mortgage,  by  the  mortgagor  and  his  partner, 
occupying  the  premises  for  the  purpose  of  their 
trade,  pass  to  the  mortgagee.  CuUwi^k  v.  Smin- 
dell,  3  L.  B.,  Bq.  249 ;  36  L.  J.,  Ch.  173  ;  15 
W.  R.  216. 

Trade  fixtures  which  have  been  annexed  to 
the  freehold  for  the  more  convenient  using  of 
them,  and  not  to  improve  the  inheritance,  and 
which  are  capable  of  being  removed  without  any 
apx)reciable  damage  to  the  freehold,  pass  under  a 
mortgage  of  the  freehold  to  the  mortgagee. 
Climie  v.  Wood,  3  L.  R.,  Ex.  267  ;  37  L.  J.,  Ex. 
158  ;  18  L.  T.  609.  Aflirmed,  4  L.  R.,  Ex.  328  ; 
38  L.  J.,  Ex.  223  ;  20  L.  T.  1012— Ex.  Ch. 

Fixtures  belonging  to  a  lessee  and  removable 
by  him  at  pleasure  (as  between  himself  and  the 
lessor)  form  part  of  the  security  under  an  equit- 
able mortgage  by  deposit  of  the  lease.  Rieliards, 
In  re,  38  L.  J.,  Bk.  9  j  20  L.  T.  997  ;  17  W.  R.  997. 

Looms  Fixed  to  Floor  with  Haili.]— Tenants  of 
a  leasehold  mill  executed  a  mortgage  of  the  mill 
and  fixed  machinery  therein  comprised  in  their 
lease,  together  with  all  looms  and  other  ma- 
chinery, fixed  or  movable,  which  then  or  there- 
after during  the  continuance  of  the  security 


should  be  in  or  about  the  mill.  There  were  a 
number  of  looms  fixed  to  the  floor  of  the  mill  by 
nails  driven  through  two  of  the  feet  of  each 
loom  into  wooden  plugs  in  the  soil  beneath. 
These  looms  were  removable,  for  the  convenience 
of  working  them,  to  other  parts  of  the  mill ;  bat 
the  primary  intention  was,  that  they  should  re- 
main fixed  during  the  term  of  the  mortgagors. 
The  mortifugors  having  become  bankrupt : — 
Held,  that  as  between  the  mortgagees  and  the 
mortgagors'  assignees,  the  looms  were  fixtures. 
Boyd  V.  Shorrock,  6  L.  R.,  Eq.  72  ;  37  L.  J.,  Ch. 
144  ;  17  L.  T.  197  ;  16  W.  R.  102. 

Power  looms  nailed  to  the  flooring  are  fix- 
tures.   Baivson,  In  re,  16  W.  B.  424. 

Briek  Bnildingt.] — Upon  a  question  arising 
between  landloid  and  tenant  as  to  trade  fix- 
tures, buildings  built  of  brick,  with  brick  foun- 
dations let  into  the  soil,  although  erected  for  the 
sole  purpose  of  trade,  cannot  be  removed  by  the 
tenant,  although  machineiy,  engines,  vats,  and 
utensils,  with  their  accessories,  may  be  removed. 
WhUehead  v.  Bennett,  27  L.  J.,  Ch.  474. 

Though  a  building  may  be  raised  on  a  brick 
foundation,  and  have  a  brick  chimney,  if  the 
erection  of  such  foundation  is  of  wood,  and  the 
building  is  used  for  the  purpose  of  trade  or  manu- 
facture, the  tenant  may  remove  it  at  the  end  of 
his  term.  Penton  v.  Itobart,  4  Esp.  33  ;  2 
East,  88. 

• 

Ereotioiu— What  Included  in.]— A  lease  was 
made  to  an  oil-refiner  of  some  land  "  and 
also  the  erections  and  buildings  then  already 
erected  and  built  or  to  be  erected  and  built** 
thereon,  and  the  lessee  covenanted  to  lay 
out  2,6002.  in  such  buildings,  which  were  to  be 
of  a  permanent  character,  and  to  keep  them  in 
repair,  and  deliver  them  up  at  the  end  of  the 
term,  together  with  all  the  doors,  wainscots,  kc^ 
"  pumps,  pipes,  cisterns,  and  other  things  which 
now  are  or  at  any  time  during  the  term  shall  be 
fixed  or  fastened  to  the  freehold  of  the  premises, 
or  btelong  thereto  :  " — Held,  that  the  genend 
words  included  the  trade  fixtures  of  the  oil^^e- 
finery,  and  they  were  consequently  irremovable 
by  the  lessee.  Bidder  v.  Trinidad  Petroleum 
Company,  17  W.  R.  153. 

An  agreement  was  made  with  i^  company  to 
grant  them  a  lease  of  land  as  soon  as  they  had 
spent  3,000Z.  "  in  the  erection  of  permanent  and 
substantial  buildings  and  works  such  as  are 
usually  erected  for  the  distillation  of  oil,"  and 
there  was  a  covenant  to  cover  in  the  erections 
and  buildings  when  necessary  : — Held,  that 
"  erections  "  was  a  wider  term  than  buildings, 
and  might  include  trade  fixtures.    Ih, 

Hydraulic  Preti.] — ^An  hydraulic  press  was 
fixed  by  means  of  bricks  and  mortar  to  the  floor 
of  a  factory.  The  press  was  not  essential  to  the 
carrying  on  of  the  works  at  the  factory,  but 
merely  a  convenience  : — Held,  that  such  a  press 
remained  a  chattel,  and  did  not  become  a  part 
of  the  freehold.    Parsons  v.  Hind,  14  W.  B.  860. 

Windmill.] — A  pauper  rented  a  windmill  and 
a  brick-built  cottage  and  garden  at  the  rent  of 
30/.  per  annum  for  six  yean,  and  during  that 
time  held  and  occupied  the  same,  and  actually 
paid  that  rent.  The  mill  was  of  wood,  and  had 
a  foundation  of  brick  ;  but  the  woodwork  was 
not  inserted  in  the  brick  foundation,  but  rested 
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upon  it  by  its  own  weight  alone  ;  no  part  of  the 
machinery  of  the  mill  touched  the  ground  or  any 
part  of  the  foundation  : — Held,  that  the  wind- 
mill not  being  affixed  to  the  freehold,  nor  any- 
thing connected  with  it,  was  not  parcel  of  the 
freehold.    Rex  v.  Otley,  1  B.  &  Ad.  161. 

A.,  being  seised  in  fee  of  a  close  on  which  a 
windmill  was  erected,  mortgaged  the  close  to  B. 
for  1,000  years,  and  in  the  same  deed  there  was 
a  conveyance,  by  bargain  and  sale,  of  the  mill  to 
him  in  fee  ;  the  mill  was  built  of  wood,  remov- 
able at  pleasure,  and  fixed  to  brickwork  which 
was  let  mto  the  ground  : — Held,  that  the  mill 
could  not  be  taken  in  execution  under  a  fi.  fa. 
sued  out  against  A.  by  one  of  his  creditors,  al- 
though he  had  continued  in  possession,  and 
carried  on  his  trade  therein.  Steuoard  v.  Lambe, 
4  Moore,  281  ;  1  B.  &  B.  506. 

Lime-kilnfl.] — Lime-kilns,  though  erected  for 
the  purposes  of  trade,  during  the  continuance  of 
a  lease  oy  indenture,  containing  a  general  cove- 
nant to  repair,  cannot  be  removed  by  the  tenant 
without  a  breach  of  such  covenant  Thresher 
V.  ^lut  London  Waterworks  Company f  4  D.  & 
K.  62  ;  2  B.  &  C.  608. 

Of  Tayem  Keeper.  1— A  lessee  for  a  long  t«rm 
of  yeara  of  an  unfinished  house  covenanted  with 
the  lessor  to  surrender  at  the  end  of  the  term  the 
premises,  "  together  with  all  locks,  keys,  bars, 
bolts,  marble  and  other  chimney-pieces,  foot- 
bolts,  slabs,  and  other  fixtures,  and  articles  in 
the  nature  of  fixtures,  which  ^aU  at  any  time, 
during  the  tenn,  be  fixed  or  fastened  to  the 
demised  premises,  or  be  thereto  belonging."  At 
the  time  of  the  lease  the  house  was  intended  to 
be  used  as  a  tavern,  and  was  subsequently  com- 
pleted and  fitted  up  by  the  lessee  with  things 
necessary  for  carrying  on  the  business  of  a 
tavern  keeper,  including  articles  to  a  consider- 
able value  known  as  trade  fixtures,  and  others 
known  as  tenant's  fixtures.  These  were  all  fixed 
to  the  premises  in  the  usual  way,  and,  in  the  ab- 
sence of  any  covenant  to  the  contrary,  would 
have  been  removable  by  the  lessee  : — Held,  that 
the  lessee  was  not  restrained.  Wilde  v.  Waters, 
16  C.  B.  637  ;  24  L.  J.,  C.  P.  193  ;  1  Jur.,  N.  S. 
1021. 

Taking  by  Bailwsy  Company.]— A  railway 
company  gave  notice  to  take  part  of  a  manu- 
factory, and  was  required  by  the  owner  to  take 
the  whole.  A  valuer,  on  behalf  of  the  company, 
went  to  the  manufactory,  and,  without  entering 
it,  valued  it  at  a  specified  sum,  and  that  amount 
was  paid  into  court  in  the  usual  way.  The 
company  was  then  proceeding  to  take  possession, 
and  to  issue  its  warrant  to  summon  a  jury, 
when  the  owner  of  the  manufactory  insisted 
that  the  valuation  had  not  included  certain 
fixtures  upon  the  premises,  such  as  a  steam- 
engine,  shaping  and  turning  lathes,  and  that 
the  company  was  bound  to  take  such  fixtures. 
The  company  contended  that  the  fixtures  being 
trade  fixtures,  and  removable  by  the  owner,  he 
could  not  compel  the  company  to  take  them  : — 
Held,  that  although  the  fixtures  were  trade  fix- 
tares,  which  the  lessee  might  remove  during  the 
term,  the  company  was  bound  to  take  them  ; 
and  that  whatever  a  railway  company  is  boun'd 
to  take  under  8  &  .9  Vict.  c.  18,  s.  92,  they 
must,  in  proceeding  under  s.  85,  cause  to  be 
valued,  and  pay  the  value  into  court.     Gibson 


V.  Hammersmith  Railway  Company,  32  L.  J.. 
Ch.  337  ;  9  Jur.,  N.  S.  221 ;  8  L.  T.  43 ;  11  W. 
R.  299. 

• 

Tramwayi  and  Steam  Crane.] — By  a  deed  of 
mortg;age  of  a  quarry,  the  quarry  w^as  granted 
together  with  fixtures  of  every  description  : — 
— Held,  that  a  tramway  and  steam  crane  thereon 
were  fixtures.  Moore  and  Rolnnson's  Ranking 
Company,  Ex  parte,  Armytage,  In  re,  14  Ch. 
D.  379  ;  49  L.  J.,  Bk.  60  ;  42  L.  T.  443  ;  28  W.  R. 
924. 

Plant  used  for  Eolling-machine.] — Weighing- 
machines  which  rest  in  brick  cavities  con- 
structed in  the  ground  for  that  purpose,  but 
which  are  not  attached  to  the  brickwork,  and 
can  be  lifted  out  of  the  cavity  at  pleasure,  are 
not  fixtures.  Richards,  In  re,  38  L.  J.,  Bk.  9  ; 
20  L.  T.  997  ;  17  W.  R.  997. 

Stndghtening-plates,  formed  of  flat  plates  of 
iron  and  let  into  the  iron  flooring  of  a  room  so 
as  to  be  on  a  level  with  the  surrounding  floor 
and  united  to  it,  are  fixtures.    lb, 

0.  AcTloultural. 

A  tenant  in  agriculture,  who  erected  at  his 
own  expense,  and  for  the  more  necessary  and 
convenient  occupation  of  his  farm,  a  beast- 
house,  carpenter's  shop,  fuel-house,  cart-house, 
pump-house,  and  fold-yard  wall,  which  buildings 
were  of  brick  and  mortar,  and  tiled,  and  let 
into  the  ground,  cannot  remove  the  same,  though 
during  his  term,  and  though  he  thereby  left  the 
premises  in  the  same  state  as  when  he  entered. 
There  appears  to  be  a  distinction  between  an- 
nexations to  the  freehold  of  that  nature  for  the 
purposes  of  trade,  and  those  made  for  the  pur- 
poses of  agriculture  and  better  enjoying  the 
immediate  profits  of  the  land,  in  favour  of  the 
tenant's  right  to  remove  the  fonner ;  that  is, 
whether  the  superincumbent  building  is  erected 
as  a  mere  accessory  to  a  personal  chattel,  as  an 
engine  ;  but  where  it  is  accessory  to  the  realty, 
it  can  in  no  case  be  removed.  Elwes  v.  Maw, 
3  East,  38.  And  see  Williams  v.  Williams,  12 
East,  209. 

A  tenant  is  entitled,  at  the  expiration  of  his 
term,  to  remove  a  wooden  bam  which  he  has 
erected  upon  a  foundation  of  brick  and  stone  ; 
the  foundation  being  let  into  the  ground,  but  the 
bam  resting  upon  it  by  weight  alone.  Wan^s- 
brough  v.  Maton,  4  A.  &  E.  884  ;  6  N.  &  M.  367  ; 
^  H.  &  W.  37. 

d.  XTaeftil  or  Ornamental. 

Ghreenhonies.] — ^A  rector  erected  on  the  rectory 
garden  two  hot-houses,  detached  from  the 
parsonage-house;  they  consisted  of  low  brick 
walls  on  which  mortar  was  spread,  and  bedded 
into  this  mortar  wooden  frames  and  glass-work, 
the  glass-work  sliding  up  and  down  on  pulleys, 
and  not  fixed.  After  his  death  his  executors 
removed  the  frames  and  glass-work,  doing  no 
damage,  except  what  was  unavoidable  to  the 
mortar.  The  succeeding  rector  afterwards  took 
possession  of  them : — Held,  that  the  executors 
might  maintain  an  action  to  recover  their  value, 
inasmuch  as,  first,  the  character  of  the  building 
would  have  justified  the  rector  in  removing  the 
whole  of  it  in  his  lifetime,  without  rendering  his 
executois  liable  for  dilapidations  ;  and,  secondly, 
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the  frames  and  glass-work,  being  removable 
without  injury  to  the  freehold,  passed  as  personal 
chattels  to  the  executors,  and  were  removable 
by  them  within  a  reasonable  time.  Martin  v. 
Jloe,  7  El.  &  BL  237  ;  25  L.  J.,  Q.  B.  129  ;  3  Jur., 
N.  S.  465. 

Greenhouses  built  in  a  garden,  and  constructed 
of  wooden  frames  fixed  with  mortar  to  foundation 
walls  of  brickwork,  are  fixtures,  and  not  re- 
movable by  the  occupier  who  built  them. 
Jenkirut  v.  Oethingj  2  Johns.  &  H.  520. 

A  boiler  built  in  the  masonry  of  the  green- 
house, also,  is  irremovable ;  but  the  pipes  of  a 
heating  apparatus,  which  were  connected  with 
the  boiler  by  screws,  arc  removable.    Tb, 

A  conservatory  erected  on  a  brick  foundation, 
affixed  to  and  communicating  with  rooms  in  a 
<lwelling-honse  by  windows  and  doors,  cannot  be 
removed  by  a  tenant  for  years,  who  erected  it 
during  his  tenancy,  although  he  had  a  reversion 
in  fee  after  the  death  of  his  lessor.  Buekland  v. 
Jiiitterjield,  4  Moore,  440 ;  2  B.  &  B.  64. 

Chimney-pieoe.] — An  outgoing  tenant  may 
remove  an  ornamental  chimney-piece  put  up  by 
himself  during  his  tenancy,  but  not  a  chimney- 
piece  which  is  not  ornamental.  An  outgoing 
tenant  has  no  right  to  remove  pillars  of  brick 
and  mortar  built  on  a  dairy  fioor  to  hold  pans, 
although  such  pillars  are  not  let  into  the  ground. 
Leach  v.  Thomat,  7  C.  &  P.  328. 

A  tenant  during  the  term  has  a  right  to  remove 
a  chimney-piece  of  an  ornamental  character  put 
up  by  himself,  but  be  has  no  such  right  with 
respect  to  a  plain  chimney-piece  merely  because 
it  is  of  marble.  BUhiw  v.  Elliott,  11  Ex.  113  ; 
24  L.  J.,  Ex.  229— Ex.  Ch. 

Brail  Plate  on  Soor.j^A.  hired  of  B.  rooms  in 
his  house,  at  a  yearly  rent,  with  the  privilege  of 
putting  a  brass  plate,  with  his  name  engraved 
thereon,  upon  the  front  door,  there  to  remain  so 
long  as  he  should  continue  to  occupy  the  apart- 
ments. The  rent  being  in  arrear,  B.  removed 
the  brass  plate  from  the  door,  and  refused  to 
allow  A.  to  have  access  to  the  apartments.  In 
an  action,  charging  that  B.  broke  and  entered 
the  apartments  of  A.,  and  expelled  him  therefrom, 
and  removed  the  plate,  and  seized  and  converted 
his  goods,  B.  pleaided  that  A.  was  not  possessed 
of  the  brass  plate :—  Held,  that  the  facts 
warranted  the  jury  in  finding  that  B.  was  guilty 
of  breaking,  and  entering  the  apartments ;  that 
the  removal  of  the  plate  was  properly  treated  as 
a  substantive  trespass,  having  been  pleaded  to 
as  such  ;  and  that,  in  the  absence  of  evidence  to 
shew  that  it  was  affixed  to  the  fi'echold,  it  must 
be  assumed  to  be  a  chattel  only.  Lant  v.  Diaon, 
3  C.  B.  776  ;  16  L.  J.,  C.  P.  129  ;  11  Jur.  89. 

"^ndow  Saihei.] — Window  sashes,  which  are 
neither  hung  nor  beaded  into  the  frames,  but 
merely  fastened  by  laths  nailed  across  the  frames 
to  prevent  their  falling  out,  are  not  fixed  to  the 
freehold.  Ifrx  v.  Hedget,  1  Leach,  C.  C.  201  ; 
2  East,  P.  C.  590,  n. 

Bella.] — ^WTiere  a  yearly  tenant  of  a  house  had, 
at  his  own  expense,  during  his  term  hung  bells, 
but  quitted  the  premises  without  removing 
them : — Held,  that,  by  remaining  fixed  to  the 
freehold  after  the  expiration  of  the  term,  they 
became  the  property  of  the  landlord,  and  that 

^  tenant  could  not  maintain  trover  for  them 


after  the  landlord  had  severed  them  from  the 
freehold.    Lyde  v.  Mussell,  1  B.  &;  Ad.  894. 

Bangei  and  Orenf.] — ^A  sheriff  cannot  take  in 
execution  fixtures  consisting  of  ranges,  ovens, 
and  set-pots  affixed  to  a^freehold  house  which 
was  built  by  the  person  against  whom  the 
execution  issued.  Wynne  y.  Ingleby,  1  D.  &  R. 
247  ;  5  B.  &  A.  626. 

Pomp.] — A  pump  erected  by  a  tenant,  and  so 
fixed  as  to  be  removable  without  injury  to  the 
freehold,  may  be  taken  away  by  him  at  the 
expiration  of  his  term,  as  being  an  article  of 
domestic  use  or  convenience.  Orymet  v.  Boiocren^ 
4  M.  &  P.  143 ;  6  Bing.  437. 

Comiee.] — ^A  plea  to  an  action  by  a  landlord 
against  his  tenant  for  removing  a  cornice,  stated, 
that  it  was  the  property  of  &e  tenant,  that  it 
was  fixed  up  by  him  with  screws  only,  for  the 
purpose  of  ornament ;  that  he  carefully  removed 
it  during  the  term,  doing  no  unnecessary  damage ; 
and  that  he  repaired  all  the  damage  done.  The 
replication  stated  that  it  was  aflixed  to  the  free- 
hold of  the  house,  and  was  not  removable  by 
law.  Issue  on  that  question  : — Held,  that  it  was 
not  a  misdirection  to  leave  it  to  the  jury  to  say 
whether  they  were  of  opinion  that  the  cornice 
was  ornamental,  and  was  so  affixed  to  the  free- 
hold that  it  could  be  removed  without  substantial 
injury  ;  and  that  if  they  thought  so,  and  that  it 
had  been  so  removed,  the  tenant  had  a  right  to 
remove  it.  Arery  v.  Ch^idyn,  5  N.  &  M.  372  ; 
3  A.  &  K.  75  ;  1  H.  &  W.  283. 

Bex  Border  —  Oarden.] — A  tenant  (not  a 
gardener  by  trade)  cannot  remove  a  border  of 
box,  planted  by  himself  on  the  premises  demised, 
unless  by  special  agi^eement  with  the  landlord. 
Enip$on  V.  Soden,  4  B.  &  Ad.  666  ;  1  K.  &  M.  720. 

e.  Between  Heir  and  Executor,  and  Tenant 
for  I«ife  and  Bemainderman. 

Between  Heir  and  Exeeutor.] — Things  fixed 
to  the  freehold  bv  and  at  the  expense  of  the 
tenant  in  fee,  which  are  removable,  but  necessary 
to  the  enjoyment  of  the  inheritance,  go  to  the 
heir  and  not  to  the  executor ;  therefore,  trover 
will  not  lie  by  the  executor  against  the  heir  for 
salt-pans  erected  by  the  testator.  Laivton  t, 
Salmon,  1  H.  Bl.  269,  n. 

The  absolute  owner  of  land,  for  the  purpose  of 
better  using  that  land,  erected  upon  and  fixed  to 
the  freehold  certain  machinery  : — Held,  that,  in 
the  absence  of  any  disposition  by  him  of  this 
machinery,  it  would  go  to  the  heir  as  part  of  the 
real  estate.  Fisher  v.  J>iJron,  12  C.  &  F.  312  ;  9 
Jur.  883. 

If  the  corpus  of  such  machinery  belongs  to  the 
heir,  all  that  belongs  to  that  machinery,  although 
more  or  less  capable  of  being  detached  from  it, 
and  more  or  less  capable  of  being  used  in  such 
detached  state,  must  also  be  considered  as  belong- 
ing to  the  heir.     lb. 

No  distinction  arises  in  the  application  of 
this  rule  from  the  circumstance  that  the  land  did 
not  descend  to,  but  was  purchased  by,  the  owner. 
lb. 

Between  Tenant  for  Life  and  Bemainderman.] 
— If  a  tenant  for  life  or  in  tail  erects  a  fire- 
engine  to  work  a  colliery,  it  will,  on  his  death, 
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be  considered  as  part  of  his  personal  estate,  and 
not  go  witii  the  estate  to  the  remainderman. 
Budlty  iLord)  v.  Ward  ^Lord),  Amb.  113. 

A  tenant  for  life  of  an  estate,  on  which  he  had 
bailt  and  furnished  a  house  (an  old  one  having 
fallen  into  decay),  bequeathed  all  the  tapestry, 
marbles,  statues,  pictures  with  their  frames  and 
glasses,  which  should  he  in  or  about  the  house  at 
his  death,  and  of  which  he  had  power  to  dis- 
pose, to  A.,  the  remainderman,  for  life,  and 
then  to  B.  after  A.'s  death  : — Held,  that  tapes- 
try, pictures  in  panels,  frames  filled  with  satin 
and  attached  to  the  walls,  and  also  statues, 
yases,  and  stone  garden-seats,  essentially  part 
of  the  architectural  design,  however  fastened, 
were  fixtures,  and  could  not  be  removed;  but 
that  glasses  and  pictures,  not  in  panels,  passed 
under  the  will  to  B.  D'Eyncimrt  v.  Gregory, 
3  L.  R.,  Eq.  382 ;  36  L.  J.,  Ch.  107  ;  15  W.  R.  1815. 

Held,  also,  that  articles  bought  by  the  testator, 
but  fixed  by  A.  after  his  death,  passed  under  the 
will.    Ih. 

2.  When  Remoyablb. 

Generally.] — Whether  removable  by  law  or 
not  is  a  mixed  question  of  law  and  fact.  Avery 
V.  Ch^tlyUj  supra. 

Within  what  Time.] — In  the  absence  of  a 
special  contract  tenant's  fixtures  cannot  be  re- 
moved after  the  termination  of  the  lease,  and 
this  rule  applies  whether  the  lease  determines 
bv  effluxion  of  time  or  by  re-entry  on  forfeiture. 
Pugh  V.  Artofiy  8  L.  R.,  Eq.  626  ;  38  L.  J.,  Ch. 
619  ;  20  L.  T.  865. 

Where  a  tenant  forfeited  his  lease  by  an  act  of 
bankruptcy,  and  the  landlord  re-entered  : — ^Held, 
that  the  landlord  was  absolutely  entitled  to  all 
fixtures  remaining  upon  the  premises  at  the  date 
of  the  re-entry.    lb. 

If  a  tenant,  in  exercising  his  trade,  puts  up 
fixtui'es,  he  is  entitled  to  remove  them,  if  he  does 
so  within  the  term.  The  tenant  of  a  house  is 
also  entitled  to  remove  ornamental  fixtures  not 
connected  with  trade,  they  being  considered  built 
in  merely  for  a  temporary  domestic  purpose. 
GihHon  V.  Hammersmith  arid  City  liaiUoay 
Company,  2  Drew.  &  S.  603  ;  32  L.  J.,  Ch.  337  ; 
9  Jur.,N.S.  221. 

The  purchaser  of  lands  having  brought  an 
ejectment  against  the  tenant  from  year  to  year, 
the  parties  entered  into  an  agreement  that  judg- 
ment should  be  signed  for  the  plaintiif ,  with  a 
stay  of  execution  till  a  given  period  :  the  tenant 
cannot  in  the  interval  remove  buildings,  &c., 
from  the  premises  which  he  had  himself  erected 
during  his  term,  and  before  the  action  was 
brought.    JF^tzherbert  v.  Shaw,  1  H.  Bl.  258. 

The  right  of  a  tenant  to  remove  tenant's  fix- 
tures continues  only  daring  his  original  term, 
and  during  such  further  period  of  possession  by 
him  as  he  holds  the  premises  under  a  right  still 
to  consider  himself  as  tenant.  Wectan  v.  Wood- 
cock,  7  M.  &  W.  14. 

An  outgoing  tenant  has  no  right  to  enter,  for 
the  purpose  of  severing  and  removing  fixtures 
after  the  expiration  of  his  term,  and  a  new  tenant 
has  been  let  into  possession.  Leader  v.  Home- 
wood,  6  C.  B.,  N.  a  646  ;  27  L.  J.,  C.  P.  316  ;  4 
Jur.,  N.  S.  1062. 

The  right  of  a  tenant  to  tenant's  fixtures  is  a 
qualified  right,  and  is  dependent  on  the  tenant 
removing  them  daring  the  term,  or  during  some 


period  after  its  termination  in  which  he  may  be 
considered  as  still  in  possession  under  the  land- 
lord. LavieSf  Itt  re,  Stephens,  Ex  parte,  7  Ch.  D. 
127 ;  47  L.  J.,  Bk.  22  ;  37  L.  T.  613  ;  26  W.  R. 
136— C.  A. 

When  Tenant  not  Prevented  by  Delay.]— A 

lessee  of  business  premises  having  become  insol- 
vent, the  trustee  in  liquidation  put  up  the  fix- 
tures for  sale  by  auction,  under  conditions  which 
required  them  to  be  cleared  by  the  purchaser  in 
two  days  from  the  sale.  The  plaintiff  bought 
the  fixtures;  but  with  the  knowledge  of  the 
trustee,  allowed  them  to  remain  on  the  premises 
whilst  he  was  treating  with  the  landlord  for  a 
new  lease.  This  negotiation  fell  through,  and 
the  trustee  surrendered  the  premises  to  the 
landlord,  who  relet  them,  the  fixtures  still  re- 
maining affixed.  About  a  fortnight  idEterwards 
the  plaintiff,  learning  of  the  aurrender,  applied 
to  the  landlord  for  the  fixtures.  In  an  inter- 
pleader issue  between  the  plaintiff  and  a  person 
claiming  title  through  the  new  tenant : — Held, 
that  the  plaintiff  had  not  lost  his  right  by  delay 
or  laches,  and  that  he  was  entitled  to  the  fix- 
tures. Saint  V.  Pilley,  10  L.  R.,  Ex.  137  ;  44  L. 
J.,  Ex.  33  ;  33  L.  T.  93  ;  23  W.  R.  753. 

BeatonableTime  after  Surrender.] — The  lessee 
of  premises  erected  a  greenhouse  thereon,  which, 
though  a  fixture  by  agreement  with  the  lessor, 
he  was  entitled  to  remove.  He  subsequently  as- 
signe^l  the  greenhouse  by  a  bill  of  sale,  and  the 
assignee  immediately  entered  under  the  powers 
of  the  bill  of  sale.  The  greenhouse  was  put  up  to 
auction  a  month  after  the  entry,  but  not  sold. 
Ten  days  after  the  auction  the  keys  of  the  pre- 
mises were  given  up  to  the  lessor  by  the  auc- 
tioneer, who  had  been  in  possession  for  the  as- 
signee, and  the  lessor  took  possession ;  on  the 
same  day  the  assignee  had  notice  of  the  sur- 
render. The  lessee  made  no  attempt  or  claim  to 
recover  the  premises  after  the  entry  under  the 
bill  of  sale.  Between  three  and  four  weeks  after 
possession  had  been  given  up  to  the  lessor  the 
assignee  sold  the  greenhouse  to  the  plaintiff,  who 
claimed  to  be  entitled  to  enter  and  remove  it : — 
Held,  that  the  facts  shewed  a  surrender  by 
operation  of  law,  and  that  the  greenhouse,  not 
having  been  removed  by  the  assignee  within  a 
reasonable  time  after  notice  of  the  surrender,, 
had  become  the  property  of  the  lessor,  and  could 
not  be  removed,  moss  v.  James,  38  L,  T.  695 — 
C.  A.    Affirming  47  L.  J.,  Q.  B.  160  ;  37  L.  T.  715. 

Agreements  as  to.] — ^A  lessee  covenanted  to 
erect  a  steam-engine,  machinery,  and  building, 
proper  for  carrying  on  the  business  of  a  ship- 
wright on  the  land  demised,  and  to  leave  the 
same  for  the  lessors  at  the  expiration  or  other 
sooner  determination  of  the  term  ;  ^  it  being,  by 
the  indenture,  declared  that  all  steam  and  other 
engines,  and  machineiy  set  up  upon  the  pre- 
mises at  any  time  during  the  term,  for  the  pur- 
pose of  carrying  on  the  trade  of  a  shipwright,, 
together  with  all  fixtures,  should  not  be  removed 
therefrom,  but  should  upon  the  expiration  or 
other  sooner  determination  of  the  term,  bclong^ 
to  the  landlords  and  not  to  the  tenant,  without 
any  payment  being  made  to  him  for  the  same." 
The  lease  then  provided  "  that  this  stipulation 
should  not  be  construed  to  apply  to  any  machi- 
nery or  other  articles  which  might  bo  erected  or 
set  up  on  the  premises  by  the  lessee  during  the 
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term,  for  any  other  purpose  than  that  of  carry- 
ing on  the  business  of  a  shipwright ;  bat  that  it 
should  be  lawful  for  the  lessee  at  any  time 
during  the  term,  or  at  the  expiration  thereof,  to 
remove  and  take  away  all  such  last-mentioned 
machinery,  &c.,  from  the  premises."  The  lease 
contained  a  further  proviso  that,  "  in  the  event 
of  the  lessee  becoming  bankrupt,  it  should  be 
lawful  for  the  lessors  to  re-enter,  and  upon 
such  entry,  to  take  possession  of  and  have,  as 
their  own  property,  without  paying  anything  for 
the  same,  all  steam  and  other  engines  which 
should  be  found  on  the  premises,  and  which 
should  be  used  or  employed  in  or  about  the  busi- 
ness of  a  shipbuilder  thereon."  The  lessee 
having  become  bankrupt,  the  lessors  re-entered 
for  the  forfeiture  : — Held,  that  the  assignees  of 
the  lessee  were  entitled  to  enter  for  the  purpose 
of  removing  the  fixtures  other  than  those  set  up 
for  the  shipbuilcUng  business,  and  to  a  reason- 
able time  for  that  purpose.  Stantfield  v.  Porta- 
mmtth  (Mnyor,  ^r.),  4  C.  B.,  N.  S.  120  ;  27  L. 
J.,  C.  P.  126  ;  4  Jur.,  N.  S.  440. 

A  tenant  from  year  to  year  disclaimed  his 
landlord's  title;  upon  which  the  landlord  de- 
manded possession,  and  served  him  with  a  de- 
claration in  ejectment  on  the  8th  February.  On 
the  19th  February  the  parties  signed  the  follow- 
ing agreement : — "  In  consideration  of  Mr.  B. 
(the  tenant)  not  appearing  to  this  action,  I 
undertake  not  to  issue  a  writ  of  possession  until 
after  the  25th  March  next :"— Held,  that  the 
meaning  of  this  agreement  was,  that  the  pre- 
mises should  be  given  up  on  the  25th  in  the 
same  condition  as  they  were  in  on  the  19th,  and 
that  therefore  the  tenant  (whatever  his  rights 
might  otherwise  be)  was  precluded  by  it  from  re- 
moving in  the  interval  his  fixtures,  which  he  had 

ut  up  during  his  term.    Heap  v.  Barton,  12  C. 

.  274  ;  21  L.  J.,  C.  P.  163  ;  16  Jur.  891. 
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Implied  Coyenant  to  allow.] — An  underlease 
of  a  nursery  ground  contained  an  express  cove- 
nant by  the  underlcssee  to  deliver  up  all  land- 
lord's fixtures  thereon  at  the  end  of  the  time  : — 
Held,  that  a  representation  and  covenant  by  the 
grantors  of  the  underlease  that  the  underlessee 
should  be  at  liberty,  without  hindrance  from  any 
one,  to  remove  trade  fixtures  during  the  term, 
and  that  the  grantors  had  not  entered  into  cove- 
nants inconsistent  with  such  right,  could  not  be 
implied.  Porter  v.  Drew,  5  C.  P.  D.  143  ;  49  L.  J., 
C.  P.  482  ;  42  L.  T.  151  j  28  W.  R.  672  ;  44  J.  P. 
267. 

Bights  of  Official  Assignee  in  Bankruptcy.]— 
The  rent  of  a  cotton  mill  was  made  payable  in 
advance,  and  the  tenant  covenanted  with  the 
landlord  to  keep  in  the  mill  machinery  of  a  cer- 
tain value,  as  a  security  for  the  rent.  The  lessee 
became  bankrupt,  no  rent  being  due.  The 
official  assignee  immediately  entered  and  claimed 
to  be  entitled  to  remove  the  machinery  before 
the  next  instalment  of  rent  became  due,  which 
claim  the  landlord  resisted,  on  the  ground  that 
the  covenant  gave  him  a  lien  on  the  machinery : 
— Held,  that  the  provision  as  to  reputed  owner- 
ship applied,  and  that  the  assignee  was  entitled 
to  remove  the  machinery.  Shuttleworth  v. 
Hemaman,  1  De  G.  &  J.  132. 

Haehinery.] — ^A  lease  contained  covenants  by 
the  lessee  to  erect  certain  machinery  in  the 
buildings  demised,  and  to  keep  the  buildings 


and  machinery  in  repair  during  the  term  ;  and 
a  covenant  to  deliver  up  the  buildings  at  the  end 
of  the  term,  not  mentioning  the  machineiy  : — 
Held,  nevertheless,  that  the  machinery  was  made 
a  landlord's  fixture,  as,  practically,  the  tenant 
could  never  remove  it  DaglisJi^  Ex  parte, 
Wilde,  In  re,  8  L.  R.,  Ch.  1072  ;  42  L.  cL,  Bk. 
102  ;  29  U  T.  168  ;  21  W.  R.  893. 

Bight  of  Tenant  to  Bemove  partly-erected 
Shed.] — Quaere,  whether  a  tenant  who,  with  his 
own  materials,  partly  erects  a  cattle-shed,  which 
is  not  completed  at  the  expiration  of  his  tenancy, 
can  remove  it,  the  shed  being  completed  so  far  as 
relates  to  its  actual  annexation  to  the  lands. 
Smith  V.  Render,  27  L.  J.,  Ex,  83. 


3.  Contracts  respecting. 

a.  Between  Ijandlord  and  Tenant. 

Bemoval  of  Fixtures.]— &;«  ante,  coL  1817. 

Constmction  of  Coyenants — To  yield  up 
Fixtures.] — A  covenant  to  yield  up  at  the  ex- 
piration of  the  term  all  erections  and  improve- 
ments erected,  made,  or  set  up,  during  the 
term,  is  broken  by  the  removal  of  the  sashes 
and  framework  of  a  greenhouse  erected  during 
the  term,  the  framework  of  which  was  laid  upon 
walls,  built  for  the  purpose  of  receiving  it,  and 
imbedded  in  mortar  thereon.  We^t  v.  Blaketvay, 
3  Scott,  N.!R.  199,  218  ;  2  M.  &  G.  729  ;  9  D.  P. 
C.  846  ;  5  Jur.,  N.  S.  630. 

A  lease  contained  a  covenant  to  repair  and  yield 
up  in  repair  the  f  umaces,2fire-engine,  ironworks, 
dwelling-house,  and  all  other  erections,  build- 
ings, improvements,  and  alterations  to  be  erected, 
built,  or  set  up,  except  the  ironwork  castings, 
railways,  wimseys,  gins,  machines,  and  the  move- 
able implements  and  materials  used  in  or  about 
the  furnaces,  fire-engine,  ironworks,  stone  pits, 
and  premises  ;  and  there  was  a  power  given  to 
the  lessors  to  purchase  those  articles,  on  giving 
notice  before  the  expiration  of  the  lease  : — Held, 
that  the  lessees  had  a  right  to  remove  whatever 
was  in  the  nature  of  a  machine  or  part  of  a 
machine,  but  not  what  was  in  the  nature  of 
building,  or  support  of  building,  although  made 
of  iron  ;  and  tnat,  in  such  removal^  the  lessees 
might  disturb  such  brickwork  as  was  necessary, 
and  were  not  bound  to  restore  it  to  a  perfect 
state,  as  if  the  article  it  was  intended  to  support 
or  cover  was  still  there ;  but  that  the  lessees 
were  liable  for  any  unnecessary  disturbance  of 
brickwork.  Foley  v.  Addenbrooke,  13  M.  &  W. 
174  ;  14  L.  J.,  Ex.  169. 

By  a  covenant  in  a  lease  for  a  term  of  years 
the  lessee  was  bound  peaceably  to  surrender  and 
deliver  up  to  the  lessor  the  premises,  together 
with  **all  locks,  keys,  bars,  bolts,  marble  and 
other  chimney-pieces,  foot-paces,  slabs,  and  other 
fixtures,  and  articles  in  the  nature  of  fixtures, 
which  should  at  any  time  during  the  term  be 
fixed  or  fastened  to  the  premises,  or  be  thereto 
belonging."  At  the  date  of  the  lease  the  house 
was  intended  to  be  used  as  a  tavern,  and  the 
lessee  subsequently  completed  and  fitted  up  the 
house  with  things  necessary  for  carrying  on  the 
business  of  a  tavern-keeper,  and  for  that  purpose 
caused  to  be  put  in  and  fixed  to  the  premises,  in 
the  usual  way,  fixtures  of  the  description  known 
as  trade  and  tenants'  fixtures  : — Held,  that  the 
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words  of  the  covenant  refeired  only  to  what  are 
commonly  called  landlords*  fixtures,  and  the 
lessee  was  therefore  not  restrained  from  selling 
cither  the  trade  or  tenants'  fixtures.  Bishop  v. 
Elliott,  11  Ex.  113  ;  24  L.  J.,  Ex.  229;  1  Jur., 
N.  S.  662— Ex.  Ch.  Affirming  10  Ex.  496  ;  24 
li.  J.)  Ex.  33.  ■ 

The  assignee  of  a  house  held  under  a  lease  for 
twenty-one  years  erected  during  the  term  a 
plate-glass  shop-front  or  window,  fixed  with 
wooden  wedges,  without  screws,  nails,  or  glue, 
and  which  could  be  removed  without  doing 
any  injury  to  the  premises  : — Held,  that  the  re- 
moval by  the  assignee  of  this  plate-glass  shop- 
front  or  window  was  a  breach  of  a  covenant 
contained  in  the  lease,  to  yield  up  at  the  end  of 
the  term  all  windows  which  then  were,  or  at  any 
time  thereafter  should  be,  thereunto  affixed  or 
belonging,  together  with  all  sheds  and  other 
erections,  buildings,  and  improvements  which 
should  be  erected,  built,  or  made  upon  the  pre- 
mises ;  because  the  plate-glass  front  was  either 
a  window  or  an  improrement  within  the  mean- 
ing of  the  covenant,  and  therefore  irremovable 
at  the  end  of  the  term,  although  erected  for  the 
purposes  of  trade.  Buri  v.  Haslett,  18  C.  B. 
893  ;  25  L.  J.,  C.  P.  295  ;  2  Jur.,  N.  S.  974— 
Ex.  Ch. 


Estoppel.] — ^A  tenant  covenanted  in  a 


lease  to  deliver  up,  at  the  expiration  of  his  term, 
certain  fixtures  on  the  premises.  The  term  ex- 
pired on  the  Ist  of  April.  On  the  10th  the  land- 
lord demanded  possession.  On  the  13th  the  tenant 
received  notice  from  a  mortgagee  that  he  was 
entitled  to  possession,  and  that  he  demanded  pay- 
ment of  the  rent ;  and  on  the  same  day  the 
tenant  bought  the  mortgagee's  [interest.  The 
landlord  having  afterwajSs  brought  an  action 
for  breach  of  the  covenant  in  not  delivering  up 
the  fixtures  : — Held,  first,  that  the  tenant  was 
not  estopped  from  denying  the  landlord's  title 
to  the  fixtures.  Wat$on  v.  Lane,  11  Ex.  769 ; 
25  L.  J.,  Ex.  101. 


Damages  for  Breaoh  of.] — Held,  secondly. 


that  the  landlord  could  not  recover  the  value  of 
the  fixtures,  but  only  the  actual  damages  sus- 
tained by  him  in  consequence  of  their  detention 
from  the  10th  to  the  13th  of  April    Ih 


To  Froteot  Landlord  against  Exeontion 


Creditor.] — Tenants'  fixtures  are  not  chattels 
until  severed  ;  and  it  is  competent  to  a  landlord 
to  make  an  agreement  with  his  tenant  which 
shall,  without  an  abandonment  by  the  tenant  of 
his  property  in  such  fixtures  during  the  term,  in 
the  event  of  an  execution  against  the  tenant, 
enable  the  landlord  to  re-enter  and  retain  such 
fixtures  against  the  execution  creditor.  Du- 
murgue  v.  Rumsey,  2  H.  &  0.  777  ;  33  L.  J.,  Ex. 
88  ;  10  Jur.,  N.  S.  155  ;  9  L.  T.  776  ;  12  W.  R. 
205— Ex.  Ch. 

D.  demised  to  F.  a  music-hall.  F.  covenanted, 
at  the  determination  of  the  lease,  to  deliver  up  the 
music-hall,  together  with  all  locks,  doors,  and 
other  fixtures,  and  that  no  fixtures  should  be 
removed  during  the  term,  except  for  the  purpose 
of  repair ;  and  if  the  lease  should  determine  by 
efflux  of  time,  it  should  be  lawful  for  F.  to  re- 
move the  fixtures  within  twenty-one  days  ;  but 
that  if  F,  should  become  bankrupt,  or  if  any 
distress  or  execution  should  be  levied  or  executed 
by  seizure  on  the  premises,  then  it  should  be 


lawful  for  D.  to  re-enter,  and  to  seize  and  retain 
for  her  own  use  all  fixtures  whatsoever,  whether 
tenants'  or  trade  fixtures,  or  otherwise.  During 
the  term,  the  sheriff  entered  on  the  premises,  and 
seized  the  fixtures  in  execution  under  a  fi.  fa. : — 
Held,  that,  by  the  terms  of  the  lease,  the  tenant 
had  no  right  to  remove  the  fixtures  during  the 
tenancy,  and  therefore  the  fixtures  were  not 
seizable  by  the  sheriff.    Ih, 


Covenant  in  Sooond  Lease  to  Bepair- 


Fiztnres  Erected  under  Pint  Lease.] — Where  a 
tenant  erected  fixtures  for  the  purposes  of  his  trade 
on  the  demised  premises,and  aiterwards  took  a  new 
lease  to  commence  at  the  expiration  of  the  former 
one,  and  the  latter  lease  contained  a  general 
covenant  to  repair,  such  lessee  is  bound  to  repair 
such  fixtures,  unless  it  can  be  satisfactorily  shewn 
that  they  were  not  intended  to  pass  under  the 
general  words  of  the  second  lease.  Thresher  v. 
East  London  Waterworks  Comjmny,  4  D.  &  B. 
62  ;  2  B.  &  C.  608. 


Ab  to  Ways  and  Beads  in  Xine.]— Coal 


and  iron  works  were  demised,  together  with 
lands,  and  mines  under  other  lands  not  included 
in  the  demise,  with  liberty  to  the  lessees  to  make 
and  use  roads  and  ways  over  any  of  the  lands, 
and  to  do  all  such  other  acts  upon  the  lands  as 
should  be  necessary  for  the  purposes  of  the 
works ;  and  the  lessees  covenanted  to  uphold  and 
keep  in  good  repair  the  furnaces  and  otner  works, 
houses  and  other  buildings  then  standing,  and 
which  during  the  term  should  be  erected  and 
built  on  the  demised  land  and  all  other  the  de- 
mised premises,  and  at  the  expiration  of  the  term 
to  deliver  up  the  property,  and  all  ways  and 
roads  in,  upon,  or  under  the  same  lands,  in  such 
good  order  that  the  works  might  be  continued  by 
the  lessor: — Held,  that  this  covenant  did  not 
extend  to  trams  fastened  to  sleepers  not  affixed 
to  the  freehold,  which  the  tenant  had  placed 
upon  roads  for  the  purpose  of  using  them  as 
tramways,  and  that  the  landlord,  therefore,  was 
not  entitled  to  an  injunction  to  restrain  the 
tenant  from  disposing  of  them  during  the  term. 
Beavfitrt  (Duke)  v.  Bates,  3  De  G.,  F.  &  J.  381  ; 
8  Jur.,  N.  S.  270. 


Af  to  Bemoyals-Exoeptloni.]— Lessors 


demised  land,  on  which  the  lessees  covenanted 
to  erect -saltworks,  and  at  the  end  of  their  term 
to  leave  at  the  disposal  of  the  lessors  all  the  fixed 
materials,  of  what  nature  or  kind  soever,  that 
should  be  in  or  about  the  works,  or  in  anyways 
relating  thereto,  "  save  and  except  all  the  salt- 
pans and  other  movable  articles  made  use  of  at 
all  or  any  of  the  works."  Afterwards  the  repre- 
sentatives of  the  original  lessees  surrendered  their 
term  in  the  premises,  and  took  a  fresh  lease, 
covenanting  as  to  the  salt-pans  and  other  articles 
made  use  of  in  the  works,  that  they  should  at 
the  end  of  the  term  be  at  liberty  to  take  and 
carry  them  away,  making  good  such  damages  to 
the  freehold  as  might  be  consequential  upon 
their  removal,  but  with  an  option  to  the  lessors 
of  purchasing  the  salt-pans  and  movable  articles. 
On  the  13th  of  December,  1861,  they  underlet 
the  premises,  in  violation  of  the  terms  of  the 
lease,  whereupon,  on  the  23rd  of  June,  1862,  the 
lessors  demanded  repossession,  and  on  the  7th  of 
July,  1862,  brought  ejectment.  Between  the 
18th  of  January  and  the  17th  of  March,  1863,  on 
which  latter  day  they  confessed  judgment,  the 
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lessees  removed,  and  sold  a  quantity  of  the  fix- 
tures : — Held,  that  there  was  nothing  in  the  cove- 
nant to  restrain  them  from  removing  trade  fix- 
tures, and  that  they  were  entitled  to  a  reasonable 
time  for  removing  them,  dating  from  the  day  on 
which  the  lessors  demanded  repossession.  Suwner 
V.  BromUow,  34  L.  J.,  Q.  B.  130  ;  11  Jur.,  N.  S. 
481. 


To  yield  up  Buildings.]— A  covenant  by 


a  tenant  to  yield  up  in  repair  at  the  expiration 
of  his  lease  all  buildings  which  should  be  erected 
during  the  term  upon  the  demised  premises,  in- 
cludes buildings  erected  and  used  by  the  tenant 
for  the  purpose  of  trade  and  manufacture,  if  such 
buildings  are  let  into  the  soil,  or  otherwise  fixed 
to  the  freehold,  but  not  where  they  merely  rest 
upon  blocks  or  pattens.  Xaylor  v.  Collinge^  1 
Taunt.  19. 

The  mere  removal  and  sale  by  a  tenant,  during 
the  term,  of  fixtures,  which  he  does  not  im- 
mediately replace,  but  which  can  be  replaced 
before  the  end  of  the  term,  is  not  in  itself  a 
breach  of  his  covenant  to  repair  and  uphold  the 
demised  premises,  and  to  deliver  up  the  same  at 
the  end  of  the  term,  together  with  all  things 
affixed  thereto.  Doe  d.  Burrell  v.  Davis,  15  Jur. 
155. 


Heaning  of  **  Improyaments.'*] — A  tenant 

occupied  a  mill,  under  a  lease  containing  a  cove- 
nant, on  the  part  of  the  tenant,  to  deliver  up  the 
premises  at  the  end  of  the  term  in  good  repair, 
"  together  with  all  locks,  bolts,  bars,  and  all  other 
fixtures,  fastenings,  and  improvements  that 
should  at  any  time  during  the  term  be  erected, 
set  up,  or  fixed  upon  the  premises  : " — Held,  that 
mill-stones,  set  up  by  the  tenant,  came  within 
the  term  "  improvements  "  in  the  covenant,  and 
consequently  could  not  bo  removed  by  him  at 
the  end  of  the  term.  Marter  v.  Bradley,  2  M.  & 
Scott,  26  ;  9  Bing.  24. 

Although  the  custom  of  the  country  authorized 
him  to  remove  them.    Ih. 

A  covenant  to  keep  in  repair  the  premises  and 
all  erections,  buildings,  and  improvements  erected 
on  the  same  during  the  term,  and  yield  up  the 
same  at  the  end  of  the  term,  is  broken  by  the  re- 
moval of  a  verandah,  erected  during  the  term,  the 
lower  part  of  which  was  affixed  to  the  ground  by 
means  of  posts.    Penry  v.  Brown,  2  Stark.  403. 

A  lease  contained  a  covenant  to  yield  up  cer- 
tain scheduled  articles,  together  with  all  doors, 
wainscots,  shelves,  presses,  dressers,  draweis,locks, 
keys,  bolts,  bars,  staples,  hinges,  hearths,  chimney- 
pieces,  mantel-pieces,  chimney- jambs,  foot-paces, 
slabs,  covings,  window-shutters,  partitions,  sinks, 
water-closets,  cisterns,  pumps  and  rails,  water- 
tanks,  "  and  other  additions,  improvements,  fix- 
tures and  things,"  which  were  and  should  be 
anyways  fixed  or  fastened  upon  the  premises: — 
Semble,  that  the  general  words  could  not  be 
restricted  (there  being  no  assignable  genus  to 
which  the  enumerated  articles  belonged).  WiUon 
V.  Wkateley,  1  Johns.  &  H.  436 ;  7  Jur.,  N.  S.  908. 

Held,  that  the  lessee  could  not  make  a  market- 
able title  even  to  articles  in  the  nature  of  tenant's 
fixtures.    lb, 

Bo-Entry  nnder  Covenant.]— In  1824,  A.  leased 
to  B.  for  twenty-one  years  a  colliery  (with  the 
right  of  putting  up  steam-engines  for  working 
it),  subject  to  a  proviso  for  re-entry,  on  non- 

ftyment  of  rent  or  insolvency.    B.  erected  on 


the  colliery  several  steam-engines,  affixed  in  the 
ordinary  way  to  the  soil;  and  afterwards,  in  1827^ 
assigned  the  colliery,  with  the  engines,  imple- 
ments, &c.,  in  use  upon  it,  to  trustees  to  permit 
B.  to  enjoy  them  until  ddfault  in  payment  of  an 
annuity  granted  by  him  ;  and  on  such  default  to 
take    possession   and  sell  them,  and  pay   the 
arrears.    In  June,  1829,  A.  recovered  possession 
of  the  premises  in  ejectment,  brought  in  pursuanoe 
of  the  proviso  for  re-entry.    In  Novemoer,  1829, 
the  engines  and  other  articles  on  the  collieiy 
were  seized  under  a  fi.  fa.,  at  the  suit  of  an  exe- 
cution creditor  of  B.: — Held,  that  the  steam- 
engines  passed  to  the  landlord  on  the  re-entiy, 
and  that  the  trustees  could  not  recover  them  in 
trover  against  the  sheriff.    Mifuhall  v.  Lloyd, 
2  M.  &  W.  450  ;  M.  &  H.  126  ;  1  Jur.  336. 

Forming  Fart  of  Perional  Estate.]— In  Janu- 
ary, 1797,  several  persons  carried  on  business  in 
partnership  as  calico  printers ;  and  in  the  same 
month,  premises  on  which  their  works  were  prin- 
cipally carried  on  were  conveyed  to  one  of  the 
partners  in  fee.    The  conveyance  mentioned  the 
premises  to  consist,  besides  land,  of  dwelling- 
houses,  machine-house,  and  other  buildings  and 
erections,  and  stated  them  to  be  then  in  the  pos- 
session of  the  partner  to  whom  they  were  con- 
veyed, and  another  partner.    Various  buildings 
and  machines  were  afterwards,  from  time  to 
time,  erected  on  the  premises  by  the  firm,  for  the 
purpose  of  extending  the  works.    The  whole  was 
firmly  fixed  to  the  freehold,  and  stood  on  that  part 
of  the  land  which  was  conveyed  to  one  of  the 
partners  in  1797,  but  the  part  in  question  could  be 
removed  without  material  injury  to  the  buildings. 
In  the  different  stock-takings  of  the  firm,  the 
land   and   buildings  were  always  valued  and 
classed  separately  from  the  machinery  and  fix- 
tures.     In  the  part  of  the  country  where  the 
premises  were  situated,  machinery  of  this  de- 
scription was  constantly  bought  and  sold  dis- 
tinctly from  the  freehold.    The  freehold  in  the 
premises  having  been  subsequently  conveyed  to 
two  of  the  partners,  th^y,  in  1828,  mortgaged 
them  to  the  plaintiff's  wSe,  under  the  description 
of  all  the  messuages,  dwelling-houses,  lands  and 
buildings  therein  mentioned  ;  "  and  idso  all  that 
and  those  the  steam-engine,  mill-gearing,  heavy 
gear  to  millwright  work,  fixed  machinery,  and 
other  matters  and  things  then  standing   and 
being  in  and  upon  the  demised  buildings,  works 
and  premises,  which  in  any  manner  constituted 
fixtures  and  appendages  to  the  freehold  of  the 
same,  or  any  part  thereof."    All  the  machinery, 
fixtures,  &c.,  appeared  to  have  been  in  the  re- 
puted ownership  of  the  partners  who  carried  on 
the  works  imtil  1831,  when  they  became  bank- 
nipt.    The  mortgagee  had  inspected  statements 
of  the  affairs  of  the  partners,  which  treated  the 
machinery  as  not  included  in  the  mortgage,  and 
had  made  no  objections  to  such  statements.    In 
April,  1831,  the  assignees  sold  all  the  machinciy 
and  fixtures,  with  the  exception  of  two  steam- 
engines,  two  water-wheels,  an  iron  fiooring,  and 
other  small  articles,  and  the  greater  part  of  them 
was  removed  by  the  purchasers.     The  articles 
claimed  by  the  mortgagee  were  all  firmly  fixed 
to  the  freehold,  in  such  a  manner,  however,  that 
they  might  easily  be  removed  without  material 
injury  to  themselves  or  to  the  buildings : — Held, 
that  the  machinery  did  not  belong  to  the  inherit- 
ance, but  was  part  of  the  personal  estate  of  the 
bankrupts ;  and  that  it  passed  to  the  assignees. 
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and  that  the  machinery  was  not  intended  to  pass, 
and  did  not  pass,  to  the  mortgagee  under  the 
mortgage  deed.  Trappe$  v.  Harter^  2  C.  &  M. 
163  ;  3  Tyr.  604. 

AgreMiieati.] — A  tenant  of  a  house  for  a  term 
of  years,  being  possessed  of  Reives,  stoves, 
ranges,  ovens,  boilers,  and  other  articles  of  house- 
hold use,  his  own  property,  but  annexed  to  the 
freehold,  requested  the  landlord  to  purchase  them 
at  the  expiration  of  the  term,  or  let  them  remain 
for  purchase  by  the  incoming  tenant,  but  to  be 
taken  away  if  the  tenant  should  refase  them. 
The  landlord  wrote  an  answer,  declining  to  pur- 
chase, bat  adding,  '*  I  have  no  objection  to  your 
leaviiig  them  on  the  premises,  and  making  the 
best  terms  you  can  with  the  incoming  tenant." 
The  articles  remained  unsevered  from  the  free- 
hold till  the  entry  of  the  new  tenant,  who  came 
in  under  a  demise  from  the  same  landlord,  but 
who  declined  to  take  them.  The  old  tenant  then 
(after  the  new  tenant  had  been  two  months  in 
possession)  demanded  liberty'to  enter  and  remove 
the  fixtures,  but  the  tenant  refused  permission ; 
and  thereupon  brought  an  action  for  the  hin- 
drance, and  trover  against  the  tenant : — Held, 
that  if  the  landlord's  letter  amounted  to  a  licence 
to  take  away  the  articles,  yet  not  being  under 
seal,  it  was  no  valid  grant  of  such  privilege  as 
against  a  new  tenant  in  possession,  and  not  party 
to  the  licence.  Roff^y  v.  H&nderaon^  17  Q.  B. 
576  ;  21  L.  J.,  Q.  B.  49  ;  16  Jur.  84. 

Held,  also,  that  trover  did  not  lie  for  the 
articles  unsevered  from  the  freehold.    Ih, 

Implied.] — The  acceptance  of  a  demise 

of  a  house  containing  fixtures  does  not  raise  an 
implied  contract  to  pay  for  such  fixtures.  Ooff 
Y.  HarrU,  5  M.  &  G.  573. 

Declaration — kM  to  Fiztnrei  Sohednlod.] — ^A 
declaration  stated  that  the  plaintiff  agre^  to 
let,  and  the  defendant  to  take  for  one  year,  a 
dwelling-house,  together  with  the  furniture, 
fixtures,  and  effects  mentioned  in  the  inventory 
thereof,  "  which  was  to  be  examined  or  sighed  by 
both  parties."  And  the  defendant  agreed,  at  the 
end  of  the  term,  to  deliver  up  the  dwelling-house, 
furniture,  fixtures  and  effects,  as  per  inventory, 
in  as  good  condition  as  the  same  were  then  in, 
or  pay  for  ^e  damage.  The  declaration  averred 
that  the  defendant  entered  and  enjoyed  the 
house,  furniture,  fixtures  and  effects^  and  alleged 
as  a  breach,  that,  at  the  end  of  the  term,  he  de- 
livered up  the  furniture,  fixtures  and  effects,  as 
per  inventory,  in  a  broken  condition,  and  re- 
fused to  pay  for  the  damage : — Held,  that  the 
declaration  was  good,  although  it  contained  no 
averment  that  the  inventory  was  examined  or 
signed  by  either  party.  Dampier  v.  PolCj  4  Ex.  678. 

Cocta  of  Agreement.] — ^A  lessee  of  a  house  and 
fixtures,  agreeing  to  pay  the  expense  of  preparing 
the  agreement,  is  liable  to  pay  the  costs  of  pre- 
paring the  agreement,  and  of  copies  of  an  inven- 
tory of  the  fixtures  referred  to  by  it.  Thomas, 
In  re,  8  Beav.  145. 

"b.  Sale  and  Aasigmnent. 

Heaning  of  Fixtures.] — The  word  "  fixtures  " 
means  the  right  of  severance  of  chattels  at- 
tached to  the  soil,  but  not  part  of  the  freehold. 
A  transfer  of  fixtures  is  therefore,  at  least,  the 
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transfer  of  the  right  of  severance ;  and,  whether 
a  memorandum  of  the  sale  of  fixtures  transfers 
any  interest  in  the  chattels  themselves  or  not,  is 
a  conveyance  within  the  words  of  the  Stamp 
Act,  which  include  the  transfer  of  any  right ; 
and  as  fbctnres  are  not  goods,  wares,  and  mer- 
chandize, it  is  not  within  the  exemption.  Hon- 
fall  V.  J&y,  2  Ex.  778  ;  17  L.  J.,  Ex.  266. 

Parol  Agreomoat  as  to  Bevenionary  Interest.! 
— A  reversionary  interest  in  trade  fixtures  will 
pass  to  a  purchaser  under  a  parol  agreement. 
Petrie  v.  Datoson,  2  C.  &  E.  138. 

Wrongftil  Sale  of.] — By  agreement,  reciting  (as 
the  fact  was)  that  the  plaintiff  had  discounted  a 
bill  for  S.,  and  that  S.,  in  consideration  thereof, 
had  deposited  with  the  plaintiff  as  a  collateral 
security  for  repajrment,  the  lease  of  his  house, 
and  had  also  assigned  to  him  the  fixtures  as  per 
inventory,  8.  undertook,  if  the  bill  should  be 
dishonoured,  to  execute  a  mortgage  to  the  plain- 
tiff of  the  lease  (such  mortgage  to  contain  the 
usual  power  of  immediate  sale),  together  with  the 
fixtures  as  per  inventory,  such  lease  anc^  fixtures 
to  be  sold  by  auction,  or  otherwise,  and,  after  re- 
payment of  debt  and  expenses  to  the  plaintiff, 
the  balance  to  be  paid  over  to  S.  But  if  the 
plaintiff  should  wish  to  sell  the  fixtures  by 
auction,  or  otherwise,  S.  undertook  to  allow  him 
to  do  so  on  the  premises,  without  his  being  liable 
to  an  action  of  trespass ;  S.  also  undertook  to 
pay  all  arrears  of  rent  and  taxes  within  three 
months;  and,  in  default  of  such  payment, 
authorized  the  plaintiff  to  sell  the  lease  and 
fixtures  on  the  premises,  by  auction  or  otherwise, 
without  previous  mortgage,  and  to  pay  the  pro- 
ceeds as  before  stated.  S.  signed  a  receipt  for 
802.,  as  paid  for  purchase  of  the  fixtures.  S.  be- 
came bankrupt,  having  continued  in  possession 
of  the  house  and  fixtures  until  that  event,  and 
the  bill  having  then  three  weeks  to  run.  The 
assignees  took  possession  of  the  fixtures  and  sold 
them  : — Held,  that  the  plaintiff  was  entitled  to 
recover  the  value  from  them,  the  agreement 
having  vested  in  him  an  immediate  interest  in 
the  fixtures.  Thompion  v.  Pettitt,  10  Q.  B.  101 ; 
16  L.  J.,  Q.  B.  163  ;  11  Jur.  748. 

Damages  for.]— The  fixtures  were  sold  by 

auction  for  362.,  a  fair  price  on  such  sale  ;  but  if 
they  had  been  valued  as  between  outgoing  and 
incoming  tenant  they  would  have  been  worth 
80/. : — Held,  that  the  plaintiff  was  entitled  to 
damages  according  to  the  latter  estimate.    lb, 

Semoval  of,  after  Sale.] — The  plaintiff  pur- 
chased a  farm  from  the  devisees  in  trust  of  the 
father  of  the  defendant,  and  the  premises  were 
conveyed  by  a  deed,  to  which  the  defendant  was 
a  party,  as  one  of  the  devisees.  The  plaintiff 
demised  the  premises  to  M.  immediately  after 
the  conveyance,  and  the  defendant,  who  was  in 
the  occupation  of  the  farm  at  the  time  of  the  con- 
veyance, under  a  lease  from  the  devisees,  re- 
moved some  rick  staddles,  a  threshing-machine, 
and  a  granary  from  the  premises  after  the  demise 
to  M.  The  deed  conveyed  the  land  and  all  fix- 
tures. The  articles  in  question  had  been  put  on 
the  land  by  the  defendant's  father  : — Held,  first, 
that,  everything  attoched  to  the  land  having 
passed  by  the  deed,  the  defendant  had  no  right 
to  remove  the  articles  as  fixtures  removable  by  an 
outgoing  agricultuxal  tenant.     WUtihire  v.  Cot' 
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trell,  1  El.  &  Bl.  674  ;  22  L.  J.,  Q.  B.  177  ;  17 
Jur.  758. 

Held,  secondly,  that  the  removal  of  the  rick 
staddles,  which  were  stone  pillars  mortared  to  a 
foundation  of  brick  and  mortar  let  into  the  earth, 
with  stone  caps  mortared  on  the  pillars,  and  of 
the  threshing-machine,  which  was  fixed  by  bolts 
and  screws  to  posts,  which  were  let  into  the 
ground,  was  an  injury  to  the  plaintiff's  rever- 
sionary estate,  for  which  the  defendant  was 
liable  in  an  action.    lb. 

Held,  thirdly,  that  a  g^ranary  laid  on  a  wooden 
foundation,  supported  by  staddles,  and  which 
could  be  lifted  from  them  by  sufficient  power 
without  disturbing  them,  was  a  chattel,  though 
it  might  pass  under  the  word  '* fixtures'*  in  a 
deed  of  conveyance,  if  there  were  other  words  in 
the  deed  denoting  an  intention  of  passing  chat- 
tels, and  it  appeared,  from  the  circumstances  of 
the  case,  to  be  comprehended  under  that  word  ; 
but  that  the  removal  of  it  would  not  support  a 
count  for  an  injury  to  the  reversionary  estate  of. 
the  plaintiff,  nor  a  count  in  trover.    lb. 


What  pais  nndor  Sale  of  lEill.] — Upon  the  sale 
of  a  mill  or  of  a  factory,  looms  used  in  the  mill 
arc  not  within  the  words  "  steam-engines,  boilers, 
shafting,  piping,  mill-gearing,  gasometer,  gas- 
pipes,  drums,  wheels,  and  all  and  singular  other 
the  machinery,  fixtures,  and  effects  fixed  up,  in, 
attached  or  belonging  to  the  mill  or  factory  or 
I)remises."  Hutchinson  v.  Kay,  23  Beav.  413  ;  26 
L.  J.,  Ch.  457  ;  3  Jur.,  N.  S.  652. 

Looms  standing  upon  a  loom-foot,  from  which 
they  may  be  removed  at  pleasure,  will  not  pass 
by  the  general  terms  of  machinery,  though  they 
are  worked  by  steam-power  which  is  attached  to 
the  mill  and  mortgaged  with  it.    lb. 

Agreement  to  ABsign— Befusal  of  Defendant  to 
Sign.] — A  declaration,  after  reciting  that  the  de- 
fendant was  possessed,  for  the  residue  of  a  term 
of  years,  of  a  messuage  and  premises,  and  also  of 
fixtures  annexed  to  the  premises,  averred  that 
the  plaintiff  agreed  to  purchase  of  the  defendant 
the  residue  of  the  term  of  the  messuage  and  pre- 
mises with  the  appurtenances  and  the  fixtures  ; 
and  the  defendant  agreed  to  give  up  possession  of 
the  messuage,  with  the  appurtenances  and  the 
fixtures,  on  a  certain  day.  The  declaration 
averred,  that  the  plaintiff  tendered  to  the  defen- 
dant for  execution  an  instrument,  which  con- 
tained a  recital  that  the  plaintiff  had  lately  con- 
tracted with  the  defendant  for  the  sale  to  him  of 
the  residue  of  the  term  granted  to  him  by  P.,  in 
the  messuage  or  tenements  and  hereditaments, 
with  their  appurtenances,  and  also  all  and  sin- 
gular the  fixtures  belonging  to  the  messuage  or 
tenements  and  hereditaments,  for  a  certain  sum, 
the  receipt  of  which  was  acknowledged  : — Held, 
that  as  the  agreement  between  the  parties  was 
for  the  assignment  of  the  fixtures  only,  which 
belonged  to  the  defendant,  the  recital  in  the  in- 
Ftrument  tendered  was  too  large,  and  therefore 
that  it  was  not  such  an  one  as  the  defendant  was 
bound  to  execute,  and  the  judgment  was  arrested. 
^fanning  v.  Bailey^  2  Ex.  45. 

c.  By  ICortffasree*. 

Fixtnrei  inelnded  in  Xortgage  of  Freehold.] — 

Trade  fixtures  pass  by  a  mortgage  of  the  freehold 
or  of  a  freeholder's  interest  in  the  property  to 
which  they  are  attached,  whether  sucn  mortgage 


is  effected  by  a  regiilarly-execnted  deed,  or  bj- 
deposit  with  memorandum,  and  such  mortgage 
will  be  effectual,  though  not  registered,  as 
against  any  subsequent  unregistered  bill  of 
sale.  Trade  fixtures  added  subsequently  to 
the  mortgage  are  subject  to  this  rule  as  mach 
as  thoFc  attached  before  the  mortgage.  Mntag 
V.  Jaeobfi,  7  L.  R.,  H.  L.  481  ;  44  L.  J.,  Ch. 
481  ;  32  L.  T.  171  ;  23  W.  B.  526. 

Where  a  lessee  for  years  mortgaged  his  lease, 
and  all  his  estate  and  interest  in  the  premises, 
and  afterwards  became  bankrupt : — Held,  that 
the  mortgagee  might  declare  as  reversioner 
against  the  assignee  of  the  tenant  for  the  re- 
moval of  the  fixtures  from  the  premises,  whereby 
they  were  dilapidated  and  injured ;  and  that  he 
was  also  entitled  to  recover  in  trover  against 
such  assignee  the  value  of  all  the  fixtures, 
whether  landlord's  or  tenant's,  which  were 
affixed  to  the  premises  before  the  execution  of 
the  mortgage,  although  there  was  a  covenant 
in  the  original  lease  to  the  mortgagor  to  yield 
up  to  the  lessor,  at  the  determination  of  the 
term,  **all  fixtures  and  things  to  the  premises 
belonging  or  to  belong."  Hitchman  v,  Waltom^ 
4  M.  &  W.  409  ;  1  H.  &  H.  374. 

The  lessee  of  a  house  containing  fixtures 
executed  an  assignment  of  the  premises  by  way 
of  mortgage,  not  mentioning  the  fixtures.  He 
afterwards  assigned  the  premises  and  all  his 
estate  and  effects  to  trustees.  The  trustees  being 
in  treaty  for  a  sale  of  the  fixtures,  the  mortgagee, 
whose  principal  and  interest  were  due,  took 
forcible  possession  of  the  house,  and  refused,  on 
demand,  to  deliver  the  fixtures  up.  The  trus- 
tees brought  trover  : — Held,  that  they  could  not 
recover  for  the  fixtures.  L(mgstaff  v.  Mea4foe,  2 
A.  &  E.  167. 

A  portable  engine  and  boiler  brought  on  to 
cfillicry  premises  to  be  used  in  sinking  a  new 
shaft,  and  for  the  purpose  of  steadying  the 
machinery,  bolted  to  a  wooden  framework,  and 
then  the  frame  embedded  in  a  layer  of  wet 
mortar  laid  upon  a  brick  foundation,  pass  to  the 
mortgagee  of  the  realty  as  affixed  to  the  freehold, 
and  cannot  be  seized  by  the  judgment  creditors 
of  the  mortgagor.  Cross  v.  Barnes,  46  L.  J., 
Q.  B.  479  ;  36  L.  T.  693. 

When  an  article  is  affixed  to  the  soil  by  the 
owner  of  the  fee,  though  only  by  means  of  bolts 
and  screws,  it  is  to  be  considered  as  part  of  the 
land ;  at  all  events  where  the  object  of  setting 
up  the  article  is  to  enhance  the  value  of  the  pre- 
mises to  which  it  is  annexed  for  the  puipoaes  to 
which  those  premises  are  applied.  Holland  v. 
IMgson,  7  L.  R.,  C.  P.  328  ;  41  L.  J.,  C.  P.  146 ; 
26  L.  T.  709  ;  20  W.  R.  990— Ex.  Ch. 

The  owner  in  fee  of  a  worsted  mill  at  which 
he  carried  on  the  business  of  a  worstod  spinner 
and  stuff  manufacturer,  mortgaged  it.  By  a 
deed  of  arrangement  under  the  Bankruptcy  Act, 
1861,  subsequently  executed,  the  mortgagor  as- 
signed all  his  property  to  trustees  for  the  benefit 
of  his  creditors.  Under  this  latter  deed  the 
trustees  seized  looms  which  were  in  the  mill  that 
was  mortgaged.  These  looms  were  attached  to 
the  stone  fioors  of  the  rooms  of  the  mill  by  means 
of  nails  driven  through  holes  in  the  feet  of  the 
looms,  in  some  cases  mto  beams  which  had  been 
built  into  the  stone,  and  in  other  cases  into  plugs 
of  wood  driven  into  holes  drilled  in  the  stone  for 
the  purpose.  It  was  necessary  that  the  looms 
should  be  so  attached  for  the  purpose  of  steady- 
ing them  and  keeping  them  in  a  true  direction. 
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perpendicular  to  the  lin^  of  the  shafting,  by 
means  of  which  the  steam  power  was  applied  to 
them.  It  was  impossible  to  remove  the  looms 
without  drawing  the  nails ;  but  this  could  be 
done  easily  and  without  any  serious  damage  to 
the  flooring.  The  mortgagees  brought  trover  for 
the  looms  : — Held,  that  the  looms  passed  by  the 
mortgage  of  the  mill  as  part  of  the  realty,  and 
the  action  was  therefore  maintainable.     Ih, 

The  owner  in  fee  in  possession  of  land  and 
premises  deposited  the  title-deeds  with  a  bank- 
ing company  as  an  equitable  mortgage,  to  secure 
the  balance  of  his  account  with  them  for  the 
time  being.  He  then  erected  a  miU,  and  set  up, 
not  only  stoam  power  applicable  to  all  mills,  but 
machinery  applicable  only  to  the  purposes  of  a 
particular  manuJbcture  which  he  carried  on  there. 
He  afterwards  granted  a  bill  of  sale  of  all  the 
machinery,  the  assignee  having  notice  of  the 
previous  deposit  of  the  deeds : — Held,  as  between 
the  mortgagees  and  the  assignee,  that  all  of  the 
machinery  which  was  annexed  to  the  floor, 
ceilings,  or  sides  of  the  building,  in  a  quasi- 
permanent  manner,  by  means  of  bolts  and  screws, 
passed  to  the  mortgagees  ;  and  that  it  made  no 
difference  that  the  object  of  annexation  was 
merely  to  steady  the  machines  when  in  use,  and 
that  they  could  be  removed  without  any  injuiy 
to  them  or  the  freehold,  nor  that  the  machines 
were  in  the  nature  of  trade  fixtures,  which 
would,  as  between  landlord  and  tenant,  belong 
to  the  tenant.  Longhottom  v.  Berry,  5  L.  R., 
Q.  B.  123  ;  39  L.  J.,  Q.  B.  37  ;  22  L.  T.  385  ;  10 

B.  &  S.  852. 

Things  firmly  annexed  to  the  freehold  by  a 
mortgagor  in  possession  after  the  date  of  the 
mortgage,  for  the  purpose  of  improving  the  in- 
heritance, pass  to  the  mortgagee,  and  do  not 
pass  to  the  assignees  of  the  mortgagor  upon  his 
bankruptcy;  and  that  rule  applies  as  well  to 
trade  as  to  other  fixtures,  the  mortgagor  not 
being  in  possession  as  tenant  to  the  mortgagee. 
Walnisley  v.  Milne,  7  C.  B.,  N.  S.  115  ;  29  L.  J., 

C.  P.  97  ;  6  Jur.,  N.  S.  125  ;  1  L.  T.  62. 

A  lessee  annexed  tenant's  fixtures,  and  then 
deposited  the  lease,  by  way  of  mortgage,  with  a 
memorandum  not  noticing  the  fixtures : — Held, 
on  his  becoming  bankrupt,  that  the  security  ex- 
tended to  the  fixtures.  Tagart,  Ex  parte,  De 
Gex,  531. 

A  lessee  erected  trade  fixtures,  firmly  attached 
to  the  freehold,  but  removable  as  between  him- 
self and  the  landlord.  He  then  mortgaged  the 
premises,  without  referring  to  the  new  erections, 
for  an  amount  greater  than  the  premises  would 
be  worth  without  the  fixtures.  He  became 
bankrupt : — Held,  that  the  mortgagee  was  en- 
titled to  the  fixtures.  ♦  Bentley,  Kx  parte,  2 
Mont.,  D.  &  D.  591. 

A.  and  B.  agreed  that  B.,  on  payment  of 
IjOOOZ.  premium,  and  putting  up  fittings  to  the 
value  of  500Z.,  should  have  a  lease  from  A.  of 
certain  premises,  and  that  he  should  advance 
1,000/.  to  be  secured  by  the  premises  so  fitted 
up.  B.  entered,  put  up  the  fittings,  and  con- 
tinued in  possession ;  but  nothing  more  was 
done,  except  that  B.,  preferring  to  have  only 
the  agreement,  and  desiring  to  deposit  it  as  a 
security  to  others,  A.  allowwl  him  to  deposit  his 
part  of  the  agreement  (which  was  in  duplicate) 
as  a  security,  subject  to  his  claim  for  1,000^ 
B.  became  bankrupt,  and  his  assignees,  under 
an  order  of  the  Court  of  Bankruptey,  severed 
and  sold  the  fittings  : — Held,  that  A.  was  equit- 


able mortgagee  of  the  premises  and  fittings, 
and  that  the  assignees  had  no  right  to  remove 
the  fittings.  Tehh  v.  Uodge,  5  L.  R.,  C.  P.  73 ; 
39  L.  J.,  C.  P.  56— Ex.  Ch. 

See  also  eases  ante,  col.  1811. 

Xortgage  of  Fiztarei.]  —  When  a  rolling- 
machine  (which  itself  was  admittedly  a  fixture) 
was  fitted  with  a  number  of  different  sets  of 
loose  rollers,  one  of  which  only  could  be  actually 
attached  to  the  machine  and  used  at  one  time, 
but  the  duplicates  were  kept  for  the  purpose  of 
effecting  different  kinds  of  work  : — Hela,  in  a 
contest  between  mortgagees  and  the  assignees  in 
bankruptcy  of  the  mortgagor,  that  all  the  rollers 
that  had  been  fitted  to  the  machine  thereby  be- 
came part  of  it,  and  passed  to  the  mortgagees  by 
virtue  of  an  equitable  mortgage  by  deposit  of 
the  lease  of  the  mill.  Rwhards,  In  re,  Lloyd's 
Banking  Campany,  Ujp  jjarte,  and  Asfbvry,  Ese 
parte,  4  L.  R.,  Ch.  630 ;  38  L.  J.,  Bk.  9 ;  20  L. 
T.  997  ;  17  W.  R.  997. 

Held,  also,  that  other  rollers  which  had  been 
purchased  with  the  view  of  using  them  in  the 
machine,  but  had  not  been  fitted  to  the  machine, 
were  not  part  of  the  machine,  and  did  not  pass 
to  the  mortgagee.     lb, 

A  lessee  mortgaged  tenant^s  fixtures,  and  after- 
wards surrendered  his  lease  to  the  lessor,  who 
granted  a  fresh  term  to  a  third  party : — Held, 
that  the  mortgagee  had  a  right  to  enter  and 
sever  the  fixtures,  it  not  being  competent  to  the 
tenant  to  defeat  his  grant  by  a  subsequent 
voluntary  act  of  surrender.  London  Loan  and 
Discount  Company  v.  Drake,  6  C.  B.,  N.  S.  798 ; 
28  L.  J.,  C.  P.  297  ;  5  Jur.,  N.  S.  1407. 

Under  a  mortgage  of  an  iron  rolling-mill,  with 
certain  specified  machinery,  and  all  engines, 
machinery,  fixtures,  and  things  which  might 
thereafter  be  fixed  or  fastened  in  or  VL\yon  the 
premises,  whether  in  addition  to  or  substitution 
for  the  fixtures,  machinery,  articles  and  things  : 
— Held,  that  entirely  new  machinery,  as  well  as 
additions  to  existing  machinery,  pasised  to  the 
mortgagee.  Metropolitan  Counties  Insvranre 
Society  v.  Brown,  28  Beav.  454 ;  28  L.  J.,  Ch. 
681  ;  5  Jur.,  N.  S.  378  ;  7  W.  R.  803. 

When  there  is  a  mortgage  of  leasehold  pro- 
perty and  fixtures  with  a  power  of  sale,  the  Bills 
of  Sale  Act,  1864,  applies,  not  only  where  the 
power  of  sale  authorizes  the  mortgagee  to  sell  the 
fixtures  separately  from  the  leasehold  property, 
but  also  where  there  is  a  separate  assignment  of 
the  fixtures.  Brown,  Ex  parte,  Beed,  In  re,  9 
Ch.  D.  389  ;  39  L.  T.  338  ;  27  W.  R.  219— C.  A. 

A  mortgage  of  a  silk  mill  with  the  steam- 
engines,  boilers, steam  pipes,  main  shafting,  mill- 
gearing,  millwright's  work,  and  all  other  machi- 
nery whatsoever  being,  or  which  should  there- 
after be,  on  the  land  described  in  the  mortgage  : 
— Held,  as  against  a  second  mortgagee  not  to  be 
confined  to  machinery  necessary  for  giving 
power  to  the  mill,  as  being  ejusdem  generis  with 
the  specified  particulars,  but  to  extend  to  silk- 
spinning  machines  resting  by  their  weight  only 
on  the  ground,  but  attached  by  movable  lx)lts 
to  iron  rods  fixed  to  mill-beams  over  head. 
Haley  v.  Hammersley,  3  De  G.,  F.  &  J.  587 ;  30 
L.  J.,Ch.771. 

4.  Recovery  of  Fixtures  or  their  Value. 

Suffioienoy  of  Claim.] — In  a  declaration  fot 
taking  the  plaintiff's  goods,  chattels,  and  effects  : 

3  N  2 
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— Held,  that  the  valuo  of  fixtures  might  bo  re- 
coYered  under  these  words.  Pitt  v.  Shaw,  4  B. 
&  A.  206. 

The  price  of  fixtures  in  a  house  cannot  be  re- 
coveiea  under  a  declaration  for  goods  sold  and 
delivered.  Lee  y.  Ri$don,  7  Taunt.  188 ;  2 
Marsh.  495  ;  S.  P.,  Nutt  y.  Butle^',  5  Esp.  176. 

A.  having  occupied  a  house  as  tenant  to  B.,  in 
which  there  were  fixtures  which  A.  had  pur- 
chased on  entering  the  house,  and  which  he  had 
a  right  to  remove  during  his  tenancy,  agreed  at 
B.'s  request,  a  few  days  before  the  expiration  of 
his  tenancy,  to  forbear  to  remove  his  fixtures, 
B.  agreeing  to  take  them  at  a  valuation  of  two 
brokers.  A.,  at  the  expiration  of  his  tenancy, 
delivered  up  possession  of  the  house  to  B., 
leaving  the  fixtures  on  the  premises.  On  the 
following  day  the  fixtures  were  valued  by  two 
brokers  at  40/.  lOx;,  and  the  valuation  was 
signed  by  them  accordingly.  A.  having  brought 
an  action  for  the  price  and  value  of  fixtures, 
bargained,  sold,  and  delivered  : — Held,  that  the 
action  was  maintainable,  and  that  this  was  not 
a  sale  of  an  interest  inland.  Hallen  v.  Runder, 
\  C,  M.  &  R.  266  ;  3  Tyr.  969. 

If  a  landlord,  under  a  distress  for  rent  in 
arrear,  severs  fixtures  from  the  freehold  and  dis- 
poses of  them,  he  is  liable  in  trover,  and  the 
articles  may  be  described  in  the  declaration  as 
goods  and  chattels ;  and  the  plaintiff  does  not 
thereby  waive  his  right  of  maintaining  that  the 
distress  is  illegal,  because  fixtures  cannot  be  dis- 
trained for  rent  in  arrear.  Dalton  v.  Whittem, 
3  G.  &  D.  260  ;  3  Q.  B.  961 ;  12  L.  J.,  Q.  B.  55 ;  6 
Jur.  1063. 

Under  a  count  in  trover,  to  recover  damages 
for  wrongfully  removing  fixtures  under  a  dis- 
tress, the  plaintiff  is  entitled  to  recover  the  value 
of  fixtures  removed  from  the  pi'emises,  and  sold 
as  chattels  merely.  Clarke  v.  Uoldfordj  2  C.  & 
K.  540. 

When  Loft  in  House.] — ^^Vhere  a  freehold 
mansion-house  was  sold  by  public  auction,  with- 
out any  stipulation  on  the  part  of  tlie  owner  that 
the  fixtures  were  to  be  taken  and  paid  for  sepa- 
rately, and  the  vendee,  who  had  paid  the  pur- 
chase-money, entered  into  possession  under  a 
conveyance  : — Held,  that  the  fixtures  still  re- 
maining in  the  house  passed  to  the  vendee  by 
the  conveyance  of  the  freehold,  and  were  not 
the  subject  of  trover.  Colgrave  v.  Dios  Santos, 
3  D.  &  R.  255  ;  2  B.  &  C.  76. 

Held,  also,  that  a  demand  of  and  refusal  to 
deliver  the  fixtures  would  not  entitle  the  vendor 
to  such  articles  left  in  possession  of  the  vendee 
as  appeared  to  be  movable  goods  and  chattels. 
IK 

Trover  will  not  lie  for  fixtures  which  a  tenant 
has  left  annexed  to  the  freehold,  after  he  has 
quitted  possession  vrith  the  leave  of  his  landlord, 
for  the  purpose  of  enabling  him  to  make  terms 
as  to  their  purchase  by  the  incoming  tenant. 
Roffey  V.  HeJiderton,  17  Q.  B.  575  ;  21  L.  J.,  Q. 
B.  49  ;  16  Jur.  84. 

A  ladder,  a  crane,  and  a  bench  were  left  by  an 
outgoing  tenant  upon  the  demised  premises  at 
the  expiration  of  his  term  ;  the  ladder  and  crane 
were  fastened  with  nails  or  screws  to  the  floor 
and  to  the  joists  above,  in  the  usual  way,  and 
the  bench  was  fixed  to  the  wall : — Held,  that,  in 
the  absence  of  anything  to  shew  that  they  were 
put  up  for  the  purposes  of  ornament  or  trade, 
trover  would  not  lie  for  them.   Wilde  v.  Watert, 


16  C.  B.  637 ;  24  L.  J..  C.  P.  193  ;  1  Jur.,  N.  8. 
.1021. 

Attaolied  to  the  Treehold.] — ^An  auctioneer 
put  into  possession  of  fixtures  attached  to.  the 
freehold,  for  the  purpose  of  selling  them,  the 
purchaser  being  bound  to  detach  and  remove 
them,  has  not  such  a  possession  as  will  support 
trespass  de  bonis  asportatis  for  their  wrongful 
removal.  Bams  v.  banks,  3  Ex.  435 ;  18  L.  J.^ 
Ex.  213. 

A  lessee  cannot,  even  during  his  term,  main- 
tain trover  for  fixtures  attached  to  the  fi-eehold. 
Mackintosh  v.  Trotter,  3  M.  &  W.  184. 

The  word  *' fixtures"  does  not  necessarily 
mean  things  fixed  to  the  realty  ;  and  therefore, 
in  an  action  of  trover  for  goods,  chattels,  and 
fixtures,  where  damages  were  ass^sed  generally 
on  the  whole  declaration  : — Held,  that  it  must 
be  intended  after  verdict,  that  the  jury  had  not 
awarded  damages  in  respect  of  fixtures  attached 
to  the  freehold.  Skeen  v.  Rtckie,  5  M.  &  "W. 
176 ;  7  D.  P.  C.  335  ;  3  Jur.  607. 

Sale  of  Fixtures— Vendor's  Title  to  Home.]— 

The  defendant  agreed  verbally  with  the  plaintiff 
to  take  a  house,  and  purchase  the  fixtures  at  a 
valuation  to  be  made  by  two  brokers.  An  in- 
ventory of  the  furniture  and  fixtures  was  accord- 
ingly made,  described  generally  as  '^  an  inventoiy 
of  the  fixtures,"  &c.,  with  the  gross  amount 
placed  at  the  foot.  In  an  action  for  goods  sold 
and  delivered,  and  on  an  account  stated  : — Held, 
that  the  defendant  having  taken  possession  of, 
and  enjoyed  the  furniture  and  fixtures,  and  paid 
part  of  the  sum  determined  by  the  brokers  to  be 
due  for  the  same,  he  was  liable  on  the  account 
stated  for  the  remainder,  and  could  not  after- 
wards object  to  the  plaintiff's  defective  title  to 
the  house.    Salmon  v.  Watsbn,  4  Moore,  73. 

Hon-astignment  of  Leaee.] — By  an  agreement 
between  the  plaintiffs  and  defendant,  the  defen- 
dant was  to  accept  of  the  assignment  of  the 
lease  of  a  farm  from  the  plaintiffs,  and  to  take 
the  fixtures  and  crops  at  a  valuation ;  he  was 
afterwards  let  into  possession  of  the  fixtures, 
and  the  crops  were  v^ued  to  him  ;  but  the  lease 
was  never  assigned  : — Held,  that  indebitatus  as- 
sumpsit would  not  lie  for  the  price  of  the'fixtures 
and  crops,  and  that  the  plaintiff's  only  remedy 
was  by  a  special  action  on  the  agreement.  Xeale 
V.  Viney,  1  Camp.  471. 

Goods  and  Chattels  of  Tenant.] — Certain  parts 
of  a  machine  had  been  put  up  by  the  tenant 
during  his  term,  and  were  capable  of  being  re- 
moved without  either  injuring  the  other  parts  of 
the  machine  or  the  building, and  had  been  usually 
valued  between  the  outgoing  and  incoming 
tenant : — Held,  that  these  were  the  goods  and 
chattels  of  the  outgoing  tenant,  for  which  he 
I  might  mftintain  trover.  Davis  v.  Janes,  2  B.  & 
A.  165. 

(hnier  estopped  from  denying  Vender's  Title.] 

— ^Where  the  owner  of  the  goodwill  and  fixtures 
of  a  public-house  allowed  A.  to  represent  himself 
as  such  to  the  landlords,  and  the  latter  there- 
upon let  the  public-house  to  A.,  and  A.  sold  the 
lease  and  fixtures  to  the  defendant,  who  waa 
informed  b^  the  landlords  that  A.  waa  their 
tenant : — Held,  that  the  owner  had  estopped 
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himself  from  recovering  the  fixtures  from  the 
defendant,  who  had  purchased  bon&  fide.  Chegg 
Y.  WelU,  2  P.  &  D.  296  ;  10  A.  &  E.  90. 

Tenant  Clandettinelx  Bemoving  Fizturei.] — 
Where  the  owner  of  a  mill  demised  it  to  a  tenant 
for  a  term,  and  the  latter  clandestinely,  and 
without  permission  of  his  landlord,  dismantled 
the  mill  of  the  machinery,  which,  on  its  being 
removed,  was  seized  by  the  sheriff  under  a  fi.  fa., 
and  sold  under  his  authority  to  a  bonA  fide  pur- 
chaser : — Held,  that  the  landlord  might  maintain 
trover  against  such  purchaser,  though  the  tenant's 
term  was  unexpired.  FarrafU  v.  Thompaan^  2 
D.  &  B.  1  ;  6  B.  &  A.  826. 


FORCIBLE   ENTRY. 


See  CBIMINAL  LAW. 


FORECLOSURE. 

See  MOBTGAGE. 


FOREIGN   ATTACHMENT. 

See  MAYOB'S   COUBT. 


FOREIGN   ENLISTMENT 

ACT. 

See  WAB. 


FOREIGN  LAW  AND 
FOREIGNER. 

See  INTEBNATIONAL    LAW. 


FOREIGN   JUDGMENTS. 

See  INTEBNATIONAL  LAW. 
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See  SEA. 


FOREST. 

1.  Royal, 

2.  Forest  of  Dean^  1835. 

3.  Epping  Forest,  1836. 

4.  Stealing  or  Killing  Deer  in, — See  Cbimikal 

Law. 


1.  BOTAL. 

Of  Hainanlt — Jnrisdiotion  of  CommiMloner.] 

— As  to  the  jurisdiction  of  the  commissioner, 
under  21  &  22  Vict.  c.  37,  to  find  what  lands  are 
commonable  in  the  forest  of  Hainault,  see 
Walford  v.  Wetherell,  9  C.  B.,  N.  a  648  ;  3  L.  T. 
738. 

Handamnt  to  onxol  Lioenoe  to  Kill  Game.] — 

Mandamus  to  the  vcrderers  of  a  forest  to  enrol 
in  the  forest  court  a  licence  granted  by  the  chief 
justice  in  eyre  to  kill  game  within  the  forest. 
Betum,  that  the  licence  and  the  right  extended 
over  the  lands  of  private  proprietors.  The  court 
quashed  the  writ,  first,  because  it  was  void  in 
part ;  and  secondly,  because  the  verderers  were 
ofiicers  of  the  court  of  the  chief  justice  in  eyre, 
who  had  power  to  compel  them  to  do  what  the 
law  required.  Hfg.  v.  Conyers,  8  Q.  B.  981  ;  15 
L.  J.,  Q.  B.  300 ;  10  Jur.  899. 

Action  for  Trespass  to.] — ^An  information  by 
the  attorney-general  stated,  that  the  Queen  was 
seised  in  fee  of  a  forest,  and  that  she  and  all  her 
ancestors  enjoyed  the  forest,  and  the  game  of 
wild  beasts  and  fowls  of  forest,  chase  and  warren, 
coming  and  arising  from  the  forest,  and  all  rights, 
without  any  disturbance,  title  or  claim ;  that 
the  defendant,  without  any  lawful  warrant,  right 
or  title  erected  a  fence,  and  dug  a  ditch  in  and 
upon  the  soil  of  the  forest,  and  encroached  and 
usurped  thereoD,  and  separated  the  same  from 
the  residue  of  the  forest,  whereby  the  Queen 
could  not  have  and  enjoy  the  forest,  or  the  game, 
in  as  full  and  ample  a  manner  as  she  ought,  to 
the  injury  and  disturbance  of  the  Queen  in  the 
forest,  and  to  the  damage  and  destruction  of  the 
vert  and  venison  of  and  in  the  forest : — Held, 
that  the  cause  of  action  was  ambiguously  stated, 
and  that  the  information  must  be  considered  in 
the  nature  of  an  action  of  trespass  on  the  case 
for  injury  to  the  incorporeal  right  of  forest,  by 
interfering  with  the  game,  and  that,  therefore, 
the  plea  was  good,  the  defendant  not  being 
bound  to  make  title  to  the  land.  Att.'Oen.v. 
Uallett,  6  D.  &  L.  87  ;  1  Ex.  211 ;  16  L.  J.,  Ex. 
262. 

Bight  of  Common  over.] — Where  a  manor  was 
part  of  a  royal  forest,  and  the  crown  had  the 
right  to  turn  deer  upon  the  wastes  to  an  un- 
limited extent,  but  for  upwards  of  twenty  years 
no  deer  had  been  seen  there,  and  the  lord  of  the 
manor  inclosed  a  portion  of  the  waste : — Held, 
that  in  determining  whether  sufficient  comm( 
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was  left,  the  right  of  the  crown  was  not  to  be 
taken  into  consideration.  Lake  y.  Plaxton,  10 
Ex.  196  ;  24  L.  J.,  Ex.  52. 

A.  claimed  a  right  of  common  over  a  crown 
forest,  in  respect  of  an  allotment  of  waste  land 
made  to  him  under  an  inclosure  act  in  1810,  and 
relied  on  an  onintermpted  enjoyment  for  thirty 
years  under  2  &  3  Will.  4,  c.  71,  s.  1 :— Held,  that 
liis  claim  might  be  defeated  by  shewing  that  the 
enjoyment  of  the  right  commenced  in  1810,  and 
that  the  grant  of  any  right  over  the  forest  was 
made  absolutely  void  by  a  statute  passed  pre- 
viously to  1810.  Bar  Mr  v.  New  Forest  CGmi" 
mhHoner),  18  C.  B.  60 ;  26  L.  J.,  C.  P.  212  ;  2 
Jur.,  N.  S.  520. 

Bight  to  Cut  Wood  in.] — Demurrer  overruled 
to  a  bill  by  the  poor  of  a  parish,  claiming  a  right 
by  grant  from  the  crown  to  cut  wood  on  waste 
lands  within  a  royal  forest,  for  their  own  use,  and 
for  sale  to  the  other  inhabitants  of  the  parish. 
Willingale  v.  Maitland,  3  L.  R.,  Eq.  103  ;  36  L. 
J.,  Ch.  64  ;  12  Jur.,  N.  S.  932  ;  15  W.  R.  83. 

Grants  which;  would  otherwise  be  bad  may  be 
good  if  made  in  derogation  of  the  forestal  rights 
of  the  crown.    Ih, 

2.  Forest  of  Dean. 

1  ft  2  Viet.  0.  42— Equitable  Interests  in.]— 
The  1  &  2  Vict.  c.  42,  for  confirming  the  titles 
to  and  granting  leases  of  encroachments  in.the 
Foi-est  of  Dean,  was  not  intended  to  affect 
equities  to  which  the  property  might  be  subject 
in  the  hands  of  those  who,  at  the  passing  of  the 
act,  were  the  holders  of  such  encroachments,  or 
the  rights  of  parties  claiming  in  remainder  ex- 
pectant upon  the  determination  of  their  estates. 
Yem  v.  Edtcnrda,  3  Kay  &  J.  564  ;  26  L.  J.,  Ch. 
590 ;  3  Jur.,  N.  S.  462.  Affirmed  on  appeal, 
1  De  G.  &  J.  598  ;  27  L.  J.,  Ch.  23  ;  4  Jur.,  N.  S. 
647. 

Eights  and  Office  of  the  Woodwards  or 
Foreiteri.] — The  defendants  claimed,  as  owners 
in  fee  of  a  manor  which  was  without  the  limits 
of  the  Forest  of  Dean,  that  the  office  of  wood- 
wards or  foresters  of  B.  walk,  within  the  forest, 
was  annexed  to  the  ownership  of  the  manor ; 
and  that,  as  such  woodwards  or  f  orestera,  they  had 
a  right  to  grant  to  persons  called  free  miners, 
gales  or  licences  for  working  stone  within  B. 
walk,  and  to  take  gale  rents,  and  apply  them  to 
their  own  purposes,  without  accounting  to  the 
crown.  The  soil  of  B.  walk  was  in  the  crown  : 
— Held,  first,  that  such  a  right  could  not  be 
maintained,  unless  shewn  that  the  grantees  of 
the  gales  or  licences  had  a  capacity  to  accept  the 
same.  Att.-Oen.  v.  Mathias^  4  Kay  &  J.  579  ;  27 
L.  J.,  Ch.  761  ;  4  Jur.,  N.  S.  628. 

Held,  secondly,  that  1  dc  2  Vict.  c.  43,  extin- 
guished the  rights  and  capacities  of  the  free 
miners.    Ih. 

Held,  thirdly,  that  the  office  of  woodward, 
even  if  grantable  by  the  crown  in  gross,  could 
not  have  been  assigned  to  a  third  person  by  any 
such  grantee  from  the  crown,  being  an  office  of 
trust.    lb. 

Held,  fourthly,  semble,  that  such  an  office 
could  not  be  annexed  to  a  manor  so  as  to  pass  to 
every  person  who,  as  grantee,  devisee,  or  as- 
signee, might  become  entitled  to  the  manor.  Ih, 

Held,  fifthly,  that  even  independent  of  the 
operation  of  the  1  &  2  Vict.  c.  43,  upon  the 


alleged  rights  of  the  free  miners,  no  right  could 
ever  have  been  established,  by  any  custom,  how- 
ever ancient,  uniform,  and  clear,  to  the  exercise 
of  the  custom  as  now  claimed  by  the  defendants, 
viz.,  a  right  in  one  person  to  enter  upon  the  soil 
of  another  person  and  cany  away  portions  of  it. 
Ih, 

Held,  sixthly,  neither  can  such  a  right  be  es- 
tablished by  prescription.    Ih, 

Held,  seventhly,  nor  by  any  assumption  of  a 
lost  grant.    Ih, 


and  Minerali  in.] — See  Mn^ES  and 

MlNEBALS. 


3.  Epping  Fobest. 

Bill,  Fartiei  to.]~The  plaintiffs  filed  a  bill  on 
behalf  of  themselves  and  all  other  the  owners 
and  occupiers  of  lands  and  tenements  lying 
within  a  royal  forest,  against  the  lords  of  manois 
within  the  forest,  praying  for  a  declaration  that 
they  were  entitled  to  a  right  of  common  of 
pasture  upon  all  the  waste  grounds  within  the 
forest,  and  that  the  lords  might  be  restrained  from 
inclosing  or  permitting  to  remain  inclosed  any 
part  of  the  waste  lands  of  the  forest  subject  to 
such  commonable  rights : — Held,  that  the  bill 
was  not  demurrable  on  the  ground  of  multi- 
fariousness, but  that  the  relief  prayed  in  respect 
of  the  inclosures  already  made  could  not  be 
granted  in  a  suit  wherein  the  persons  interested 
in  the  inclosures  were  not  represented,  or  were 
made  plaintiffs  by  misjoinder.  City  of  LoneUm 
QSeivcrs  CommUstojicrg')  v.  Gla-sse,  7  L.  R.,  Ch, 
456  ;  41  L.  J.,  Ch.  409  ;  26  L.  T.  647  ;  20  W.  R. 
515. 

The  names  of  all  the  persons  interested  in  the 
inclosures  not  being  known  to  the  plaint iffis,  the 
bill  ought  to  have  been  on  behalf  of  themselves, 
and  all  other  the  owners  and  occupiers  of  lands, 
&c.,  within  the  forest  except  the  peisons  in- 
terested in  the  inclosures.    Ih, 

Jurisdiction  of  Chaneeiy.] — A  bill  was  filed  in 
equity  on  behalf  of  all  the  owners  and  occupiers 
of  land  within  a  forest,  other  than  the  waste 
lands  of  the  forest,  except  such  of  them  as  were 
defendants,  or  were  alleged  to  be  sufficiently 
represented  by  the  defendants  or  some  of  them, 
to  establish  a  right  of  common  over  aU  the 
wastes  of  the  forest.  The  defendants  to  the  bill 
were  the  lords  of  the  several  manors  within  the 
forest,  who  had,  as  the  bill  alleged,  improperly 
inclosed  portions  of  the  wastes  of  the  forest ; 
two  persons  who  claimed  to  be  owners  and  were 
occupiers  of  portions  of  the  wastes  so  inclosed ; 
and  the  attorney-general : — Held,  that  the  right 
claimed  was  one  to  which  there  was  no  objection 
in  law  ;  and  the  suit  was  rightly  constituted  as 
to  parties,  and  was  the  most  proper  method  of 
enforcing  the  general  right  claimed ;  and  that 
the  Court  of  Chancery  had  jurisdiction  in  the 
matter.    Ih, 

Eighta  of  Pasturage.] — In  a  suit  by  the  owners 
and  occupiers  of  lands  in  Epping  Forest  against 
the  lords  of  the  several  manors  within  the  rorest, 
claiming  to  be  entitled,  in  right  of  and  as  ap- 
purtenant to  liieir  several  lands  and  tenements, 
to  common  of  pasture  for  cattle,  levant  and 
couchant,  on  their  respective  tenements  over  all 
the  waste  lands  of  the  forest,  and  praying  an  in- 
junction to  restrain  the  inclosure  of  any  part  of 
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the  waste  : — Held,  on  the  evidence  in  the  case, 
that  such  right  had  been  established ;  that  the 
defendants  ^d  failed  to  shew  that  the  right  of 
common  was  only  common  of  vicinage  ;  that  the 
other  grounds  of  defence  wholly  failed ;  and  that 
any  further  inclosure  of  the  waste  must  be  re- 
strained. City  of  L(m4on  (^Sewers  Cammit- 
uonert)  v.  Glasie,  19  L.  R.,  Eiq.  134  ;  44  L.  J., 
Ch.  129  ;  31  L.  T.  495  ;  23  W.  R.  102. 

Orders  of  Commisiioners.] — By  the  Epping 
Forest  Amendment  Act,  1872  (35  &  36  Vict, 
c.  95),  the  Epping  Forest  Commissioners  were 
authorized  to  make  ordera  prohibiting,  until  the 
expiration  of  the  session  of  parliament  next  after 
they  should  have  made  their  final  report  under  the 
Epping  Forest  Act,  1871,  any  inclosures  of  any 
land  within  the  forest,  not  inclosed  before  the 
passing  of  the  Epping  Forest  Act,  1871  (34  &  35 
Vict.  c.  93);  and  for  the  prevention  of  any  waste, 
injury  or  destruction  of  vert,  herbage,  trees, 
shrubs  or  other  growing  things  in  or  upon  any 
land  within  the  forest,  subject  in  their  judgment 
to  any  forestal  or  common  rights.  The  commis- 
sioners made  an  order  that,  until  the  expiration 
of  the  session  of  parliament  next  after  they 
should  have  made  their  final  report  under  the 
Epping  Forest  Act,  1871,  ''all  persons  whoso- 
ever be  and  they  are  hereby  prohibited  from 
committing  any  waste,  injury  or  destruction  of 
or  to  the  vert,  herbage,  trees  and  shrubs,  or  other 
growing  things  in  or  upon  the  waste  lands  of 
Epping  Forest  within  the  Manor  of  Theydon 
Bois,  in  the  county  of  Essex  (including  the  in- 
closures of  waste  lands  within  the  manor  made 
within  twenty  years  next  preceding  and  since 
the  2lBt  of  August,  1871),  and  all  which  lands 
are  distinguished  on  the  plan  hereto  annexed  by 
the  colour  g^reen.**  The  defendant,  who  was  in 
occupation,  as  tenant,  of  a  pieee  of  land  which 
was  part  of  that  coloured  green  on  the  plan,  and 
had  been  inclosed  before  the  passing  of  the  act 
of  1871,  but  within  the  twenty  years  previously, 
committed  waste  by  digging  marl  and  clay,  and 
was  indicted  for  a  misdemeanor  in  doing  so 
contrary  to  the  order  of  the  commissioners  : — 
Held,  that  the  order  was  rightly  made,  and  that 
a  breach  of  it  was  an  indictable  offence  punish- 
able as  a  misdemeanor  at  common  law.  Reg. 
V.  Walker,  10  L.  R.,  Q.  B.  355  ;  44  L.  J.,  M.  C. 
169  ;  33  L.  T.  167. 

Effeet  of  Declaration  of  Eight.] — The  state- 
ment of  claim  set  out  a  decree  in  a  suit  by  the 
same  plaintiffs  declaring  that  the  plaintiffs  and 
other  owners  and  occupiers  of  lands  in  Epping 
Forest  were  entitled  to  a  right  of  common  upon 
all  the  waste  lands  of  the  forest,  and  giving 
liberty  to  the  plaintiff  to  apply  for  injunctions 
in  pursuance  of  such  declaration  of  right ;  and 
stated  that  the  defendant  occupied  waste  lands 
as  grantee  from  the  lord  of  a  manor  within  the 
forest ;  that  the  lands  were  inclosed,  and  the  de- 
fendant thereby  interfered  with  the  enjoyment 
of  the  right  of  common  ;  that  the  defendant  was 
not  a  party  to  the  suit,  but  his  grantor  was  a  de- 
fendant thereto,  and  two  grantees  of  inclosed 
waste  were  also  defendants  thereto,  and  suffi- 
ciently represented  the  grantees  of  inclosed  waste 
lands;  but  that  the  defendant  disputed  the 
validity  of  the  decree  and  denied  that  he  was 
bound  thereby ;  and  tiie  plaintiffs  claimed  that 
the  action  might  be  taken  as  supplemental  to 
the  suit,  and  that  they  might  have  the  same 


benefit  of  the  decree  and  the  same  relief  against 
the  defendant  as  they  would  have  been  entitled 
to  if  he  had  been  a  defendant  to  the  suit : — Held, 
that  the  defendant,  as  one  of  a  class  represented 
in  the  suit,  was  bound  by  the  declaration  of 
general  right,  although  it  was  open  to  him  to 
shew  some  special  ground  of  exemption,  or  that 
the  decree  was  fraudulently  obtained.  City  of 
London  QSctoers  CommiJttiomrs^  v.  Oellatly,  3 
Ch.  D.  610 ;  45  L.  J.,  Ch.  788  ;  24  W.  R.  1059. 

Leave  to  deliver  Statement  of  Claim,  when 
Neeessary.] — The  Epping  Forest  Amendment 
Act,  1872  (which  was  passed  during  the  pendency 
of  the  suit  in  question),  provided  that,  for  a 
period  which  at  the  date  of  the  action  had  not 
expired,  no  new  legal  proceeding,  except  such 
supplemental  or  amended  bills  as  might  be  filed 
by  the  plaintiffs  for  the  purpose  of  making  the 
suit  effectual,  should  be  instituted,  brought,  or 
taken  respecting  the  matters  in  question  except 
with  the  leave  of  the  Epping  Forest  Commis- 
sionera  : — Held,  that,  assuming  that  s.  76  of  the 
Judicature  Act,  1873,  enabled  the  plaintiffs  to  in- 
stitute a  supplemental  action  in  a  proper  case 
under  the  above  act,  the  present  statement  of 
claim  was  not  supplemental,  and  ought  not  to 
have  been  delivered  without  tfce  leave  of  the 
commissioners.    Ih. 

Held,  also,  that,  the  statement  of  claim  not 
shewing  that  the  leave  had  been  obtained,  the 
objection  was  properly  taken  by  demurrer.    Ih. 

Semble,  that  if  upon  an  amended  statement  of 
claim  it  should  appear  that  the  leave  of  the  com- 
missioners had  been  obtained,  a  demurrer  to  the 
amQnded  statement  on  the  ground  that  the 
leave  ought  to  have  been  obtained  before  action 
brought  would  not  lie,  for  the  delivery  of  the 
amended  statement  would  be  a  "proceeding 
taken"  with  leave  as  required  by  the  act.    Ih. 

The  defendant  having  demurred  to  the  state- 
ment of  claim  on  two  grounds  ;  one  of  substance, 
which  failed  ;  and  the  other  a  ground  which,  in 
the  event  of  leave  being  obtained  to  prosecute 
the  action,  would  prove  merely  technical ;  and 
the  demurrer  being  allowed  with  liberty  to 
amend  if  the  leave  were  obtained,  in  that  event 
the  costs  of  the  demurrer  were  reserved.     Ih, 

Leave  to  Froieente,  when  Neeessaiy.] — A  com- 
moner of  Epping  Forest,  who  objected  to  the 
proceedings  of  the  corporation  of  London  as 
owners  of  the  forest,  removed  and  destroyed 
their  notice  boards  and  gave  them  warning  that 
he  should  remove  their  fences  and  other  obstruc- 
tions. The  corporation  promptly  commenced  an 
action  against  him  and  obtained  an  injunction  to 
restrain  him  from  carrying  out  his  threats.  They 
also  summoned  him  under  24  &  25  Vict.  c.  97,  s. 
52,  for  destroying  their  boards.  At  the  hearing 
of  the  summons  before  two  justices,  the  appli- 
cant objected  to  one  of  them  on  the  ground  that 
he  was  disqualified  by  interest  in  adjudicating  on 
the  summons.  This  justice  had  made  an  affidavit 
on  behalf  of  the  corporation  in  the  action,  in 
which  he  stated  that  he  was  a  commoner,  and 
that  the  corporation  had  by  their  proceeding^ 
rendered  the  forest  better  fitted  for  the  use  of  the 
commoners  and  the  public.  The  applicant  also 
objected  that  no  leave  of  the  Epping  Forest 
commissioners  had  been  obtained  under  35  k  36 
Vict.  c.  95,  s.  3,  for  this  prosecution.  The  jus- 
tices overruled  these  objections  and  convicted 
the  applicant : — Held,  that  the  justice  was  not 
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disqualified  from  adjadicatingon  this  summons  ; 
that  no  leave  of  the  commissioners  was  required 
for  a  criminal  prosecution ;  and  that  the  con- 
Tiction  was  right.  Reg,  y.  Aleoeh,  Chilton,  Ex 
parte,  37  L.  T.  829. 
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L    ACTION  FOR. 
1.  In  General. 

Effect  and  Mateziality  of  Bepresantation.] — If 
a  defendant  has  made  a  material  representation 
to  induce  a  person  to  enter  into  a  contract,  and 
the  plaintiff  has  entered  into  the  contract,  it  is 
not  sufficient,  in  order  to  uphold  the  contract 
against  the  plaintiff  in  an  action  for  rescission, 
that  he  does  not  prove  that  he  entered  into  it 
relying  on  the  representation,  but  the  defendant 
must  shew  that  the  plaintiff  abandoned  such 
reliance,  either  by  having  knowledge  contrary  to 
the  representation,  or  by  his  explicit  statement 
that  he  did  not  rely  on  such  representation.    In 


the  absence  of  such  evidence  the  inference  re- 
mains that  the  plaintiff  did  rely  on  the  repre- 
sentation. Attwood  V.  Small  (6  Cl.*&  F.  232) 
explained.  Redgrave  v.  Hurd,  20  Ch.  D.  1 ;  51 
L.  J.,  Ch.  118  ;  45  L.  T.  483  ;  30  W.  R.  251. 

The  plaintiff,  a  solicitor  with  a  gross  practice 
of  2002.  a  year,  inserted  an  advertisement  in  a 
law  paper  stating  that  he  was  elderly  and  "  of 
moderate  practice,"  contemplated  retiring,  had 
no  successor,  and  would  take  a  partner  "who 
would  not  object  to  purchase  advertiser's  sub- 
urban refeidence,  value  1,6002.,"  and  continuing, 
"no  premium  required  for  business  and  intro- 
duction.   A  large  field  is  here  open  for  an  effi- 
cient man."    The  defendant,  another  solicitor, 
attracted  by  the  advertisement,   entered  into 
negotiations  with  the  plaintiff,  who  stated  that 
his  business  was  worth  3002.  a  year,  and  that  he 
had  a  large  connexion.    The  defendant,  requiring 
further  information,  the  plaintiff  allowed  him  to 
inspect  a  batch  of  papei-s,  which  shewed  a  gross 
business  of  2002.  a  year  for  the  last  three  years. 
In  answer  to  the  defendant's  inquiry  as  to  the 
other  business,  the  plaintiff  said  there  was  other 
business  not  entered  on  the  batch  of  papers,  and 
offered  a  second  batch  of  papers  (which  shewed 
other  business  of  52.  or  62.  value)  for  the  inspec- 
tion of  the  defendant,  who  did  not  examine  them. 
The  defendant  then  entered  into  a  written  agree- 
ment to  purchase  the  house  for  1,6002.,  and  took 
possession  of  the  house  and  entered  on  the  busi- 
ness, which  was  not  referred  to  in  the  written 
agreement.     Subsequently  the  defendant  gave 
up  possession  and  refused  to  complete  the  pur- 
cha^  of  the  hoase.    The  plaintiff  commenced  an 
action  for  specific  performance  of  the  agreement 
to  purchase  the  house,  and  the  defendant  coun- 
ter-claimed for  rescission  of  the  agreement : — 
Held,  by  Fry,  J.,  that  the  defendant  did   not 
proceed  on  the  faith  of  the  representation  that 
the  business  was  worth  3002.  a  year,  or  rely  on 
the  statement  as  to  the  business  beyond  2002. 
being  shewn  by  the  second  batch  of  papers,  but 
that  he  relied  on  his  own  skill  to  make  a  good 
business  out  of   what  was  shewn  in  the  first 
batch  of  papers,  and  that  having  made  inquiry 
(though  a  careless  and  inefficient  one)  into  the 
state  of  the  business,  he  was  bound  to  perfoim 
the  contract.     But  held,  on  appeal,  that  the 
defendant  did  not  proceed  with  the  negotiations 
exclusively  on  the  faith  of  the  representation  of 
the  3002.  value,  but  that  he  did  not  give  up  his 
reliance  on  it ;  that  having  seen  the  first  bat<^b 
of  papers,  he  also  relied  on  the  plaintiff's  state- 
ment as  to  the  difference  between  2002.  and 
3002.  a  year  being  shewn  by  the  second  batch ; 
and  that  his  mere  negligence  to  inquire  (even  if 
he  had  the  materials  before  him)  was  not  suffi- 
cient to  disentitle  him  from  being  relieved  from 
the  contract.     Ih. 

The  plaintiffs  advertised  for  sale  by  auction 
an  hotel,  stated  in  the  particulars  to  be  held  by 
a  "  most  desirable  tenant."  The  defendants  sent 
their  secretary  down  to  inspect  the  property 
and  report  thereon.  The  secretary  reported  veiy 
unfavourably,  stating  that  the  tenant  oould 
scarcely  pay  the  rent  (4002.),  rates  and  taxes. 
The  defendants,  relying  on  the  statements  in  the 
particulars,  authorixed  the  secretary  to  attend 
the  sale  and  to  bid  up  to  5,0002.  The  property 
was  bought  in  at  the  sale,  and  the  secretary 
purchased  it  by  private  contract  for  4,7002.  It 
appeared  subsequently  that  the  quarter's  rent 
previous  to  the  sale  had  not  been  paid;  the 
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previous  quarter  had  been  paid  by  inBtalments, 
and  six  weeks  after  the  sale  the  tenant  filed  his 
petition.  It  appeared,  however,  that  the  hotel 
business  was  as  good  during  the  last  year  as 
previously,  and  that  the  month  of  the  tenant*s 
failure  was  the  best  he  had  had.  The  plaintiffs 
brought  an  action  for  Bpecific  performance, 
relying  (in  answer  to  the  defence  and  counter- 
claim for  rescission  on  the  ground  of  misrepre- 
sentation) on  the  fact  that  the  defendants  had 
made  their  own  inquiries  : — ^Held,  that  the  state- 
ment that  the  property  was  held  by  a  '*most 
desirable  tenant "  could  not  be  treated  as  **  sim- 

Slex  commendatio,"  and  that  the  defendants, 
aving  relied  thereon,  were  entitled  to  rescission 
of  the  contract,  on  the  authority  of  Redgrave  v. 
Hurd  (20  Ch.  D.  1).  Smith  v.  Land  and  Hmte 
Proverty  Corporatiim,  49  L.  T.  632. 

Where  representations  are  made  of  the  nature 
and  character  of  property  offered  for  sale, 
affecting  its  value,  and  those  representations 
turn  out  to  be  false  to  the  knowledge  of  the 
party  making  them,  a  foundation  is  laid  for  an 
action  of  damages  for  the  deceit,  and  for  a  suit 
in  equity  to  set  aside  the  contract  of  sale.  Att' 
wood  V.  SnuUl,  6  C.  &  F.  232. 

If  a  purchaser  chooses  to  judge  for  himself, 
and  does  not  avail  himself  of  the  knowledge  or 
means  of  knowledge,  open  to  him  or  his  agents, 
he  cannot  be  heard  to  say  he  was  deceived  by 
the  vendor*s  representations,  the  rule  being, 
caveat  emptor,  and  the  knowledge  of  his  agents 
being  as  binding  on  him  as  his  own  knowledge. 
lb. 

The  mere  possession  by  a  purchaser  of  the 
means  of  knowledge  does  not  prevent  the  ven- 
dor's liability  for  a  false  representation ;  and 
the  vendor  having  sold  a  lease  as  of  a  longer 
term,  he  knowing  it  to  be  of  a  shorter,  is  liable, 
although  he  sent  a  draft  conveyance  reciting  the 
lease,  the  recital  not  having  been  referred  to  by 
the  purchaser.  Ihrrier  v.  Pea<;ock^  2  F.  &  F.  717. 

To  entitle  a  plaintiff,  in  an  action  for  deceit, 
to  relief,  he  must  shew  that  false  representations 
had  been  made  by  the  defendant,  that  they  were 
false  to  the  defendant's  knowledge,  or  made  so 
recklessly  that  he  must  be  liable  just  as  if  he 
knew  them  to  be  false,  and  that  the  statements 
were  material  to  induce  the  plaintiff  to  act  upon 
them  to  his  prejudice.  Smith  v.  Cluidwicli^  20 
Ch.  D.  27  ;  51  L.  J.,  Ch.  597  ;  46  L.  T.  702  ;  30 
W.  R.  661— C.  A.  Affirmed  in  H.  L.,  W.  N. 
1884,  p.  49. 

A  false  affirmation  made  by  a  defendant  with 
intent  to  defraud  the  plaintiff,  whereby  the 
plaintiff  receives  damage,  is  the  ground  of  an 
action  upon  the  case,  in  the  nature  of  deceit. 
PoJiley  V.  Freeman,  3  T.  R.  51. 

In  such  an  action,  it  is  not  necessary  that  the 
defendant  should  be  benefited  by  the  deceit,  or 
that  he  should  collude  with  the  person  who  is.  Ih, 

No  action  will  lie  for  a  false  representation 
unless  the  party  making  it  knows  it  to  be  un- 
true and  makes  it  with  the  intention  of  inducing 
the  party  to  act  upon  it,  and  the  latter  does  so 
act  upon  it  and  sustains  damage  in  consequence. 
Behn  V.  Kemhlc,  7  C.  B.,  N.  8.  260. 

The  principles  by  which,  in  the  administration 
of  justice,  the  limits  of  responsibility  for  the 
consequences  of  a  false  representation  are  to  be 
ascertained,  are  these  :  first,  every  man  must  be 
held  responsible  for  the  consequences  of  a  false 
representation  made  by  him  to  another,  upon 
which  that  other  acts,  and,  so  acting,  is  injured 


or  damnified  ;  secondly,  every  man  must  be  held 
responsible  for  the  consequences  of  a  false  re- 
presentation made  by  him  to  another,  upon 
which  a  third  person  acts,  and,  so  acting,  is  in- 
jured or  damnified  ;  provided  it  appears  that 
such  false  representation  was  made  with  the 
direct  intent  that  it  should  be  acted  on  by  such 
third  person  in  the  manner  that  occasions  the 
injury  or  loss ;  and,  thirdly,  but  to  bring  it 
within  the  second  principle,  the  injury  must  be 
the  immediate  and  not  the  remote  consequence 
of  the  representation  thus  made.  Barry  v. 
Oroskeyj  2  Johns.  &  H.  21. 

Except  in  cases  where  a  contract  has  been 
entered  into,  a  party  is  not  liable  to  an  action 
for  making  a  false  representation  to  another,  by 
which  damage  accrues  to  that  party,  unless  the 
representation  is  made  under  circumstances 
which  render  it  morally  fraudulent.  Taylor  v. 
Ashton,  11  M.  &  W.  401  ;  12  L.  J.,  Bx.  868  ;  7 
Jur.  978. 

But  if  a  party  makes  an  untrue  representation 
to  another,  for  a  fraudulent  purpose,  with  the  in- 
tent to  indace  the  latter  to  do  an  act  which  he 
afterwards  does  to  his  prejudice,  an  action  for 
deceit  lies,  and  it  is  not  necessaiy  to  shew  also 
that  the  defendant  knew  the  representation  to 
be  untrue,  if  he  communicated  it  for  a  deceitful 
purpose.    lb. 

The  representation  must,  however,  be  fraudu- 
lently made  ;  and  where  directors  of  a  banking 
company  published  a  report  representing  the 
flourishing  state  of  the  bank,  which  was  calcu- 
lated to  induce  parties  to  purchase  shares,  such 
representation  being  false,  but  not  false  within 
the  knowledge  of  the  directors,  who  published 
it  without  any  intention  to  deceive : — Held,  that 
they  were  not  liable  for  loss  sustained  by  the 
purchase  and  retention  of  the  shares,  on  the 
faith  of  the  report,  though  the  jury  found  them 
guilty  of  gross  negligence  in  publishing  it.    lb. 

If  A.  fraudulently  makes  a  representation 
which  is  false,  and  which  he  knows  to  be  false, 
to  B.,  meaning  that  B.  shall  act  upon  it,  and  B., 
believing  it  to  be  true,  does  act  upon  it,  and 
thereby  suffers  a  damage,  B.  may  maintain  an 
action  on  the  case  against  A.  for  the  deceit, 
there  being  in  such  case  the  conjunction  of 
wrong  and  loss,  entitling  the  injured  and  suffer- 
ing party  to  a  compensation  in  damages.  Oer- 
hard  v.  Bates,  2  El.  &  Bl.  476  ;  22  L.  J.,  Q.  B. 
364  ;  17  Jur.  1097. 

The  wilfully  telling  an  untruth  to  a  party,  to 
induce  him  to  alter  his  condition,  whereby  he  is 
induced  to  alter  it,  is  a  fraud  in  law,  for  which 
an  action  of  deceit  will  lie.  Murray  v.  Mann^ 
2  Ex.  638  ;  17  L.  J.,  Ex.  256  ;  12  Jur.  634  ; 
S.  P.y  Watton  V.  PouUon,  15  Jur.  1111. 

Knowledge  of  Defendant.] — ^A  statement,  or  a 
representation,  false  in  fact,  but  not  known  to 
be  so  by  the  party  making  it,  but,  on  the  con- 
trary, made  honestly  and  in  the  full  belief  that 
it  is  true,  is  not  actionable.  Collins  v.  Erans, 
D.  &  M.  669  ;  5  Q.  B.  806  ;  13  L.  J.,  Q.  B.  180  ; 
8  Jur.  346— Ex.  Ch. 

An  action  of  deceit  docs  not  lie  against  a  per- 
son making  an  untrue  representation  to  anotiier, 
on  the  faith  of  which  the  hearer  acts,  and  thereby 
incurs  damage,  if  the  party  making  such  repre- 
sentation did  not  know  it  to  be  untrue.  ^00- 
man  v.  Baker,  6  B.  &  Ad.  797  ;  2  N.  &  M.  446  ; 
6  0.  &  P.  475. 

A  paragraph  in  a  statement  of  claim  ^ 
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stance  stated  that  A.,  and  B.  his  agent,  bj 
fiaudulentlj  representing  that  A.  had  power  to 
make  a  lease  to  the  phiintiff  of  certain  premised 
to  be  used  as  a  bntcher^s  shop,  that  careful  in- 
quiry had  been  made  as  to  A.*s  rights  in  relation 
to  the  premises,  and  that  their  representation  as 
to  his  power  to  make  the  lease  was  the  resalt  of 
soch  inquiry,  induced  the  plaintiff  to  take  a 
lease  of  the  premises  from  A.,  and  to  expend 
money  thereon  ;  and  it  alleged  that  these  repre- 
sentations were  false,  as  A,  and  B,  respectively 
then  had  the  means  of  knowing,  and  ought  to 
have  known.  In  an  action  for  damages  against 
B.  and  the  executors  of  A. : — Held,  on  demurrer, 
that  the  paragraph  disclosed  a  good  cause  of 
action.    Voyle  y.  Hort,  4  L.  R.,  Ir.  661. 

Per  Palles,  C.  B. : — ^A  representation  false  in 
fact  may  be  fraudulent  bo  as  to  sustain  an 
action,  if  made  by  one  having  the  means  of 
knowledge  of  its  f^sehood,  provided  the  jury  is 
satisfied  that,  haying  regard  to  the  particular 
means  of  knowledge  and  the  nature  of  the  re- 
presentation, a  man  paying  that  attention  which 
any  man  owes  his  neighbour  in  making  a  repre- 
sentation ought  to  lukYc  known  by  the  wog  of 
these  means  the  fact  of  its  falsehood.    lb. 

It  is  not  necessary,  in  order  to  set  aside  a  con- 
tract, to  prove  that  the  person  who  obtained  it 
by  material  false  representation  knew  at  the 
time  that  it  was  false,  or  even  made  it  recklessly 
and  without  care.  HetUfrare  v.  Ilvrd,  20  Ch.  l3. 
1  ;  51  L.  J.,  Ch.  118;  45  L.  T.  483  ;  30  W.  R.  251. 

A  mere  reckless  statement  where  there  is  no 
knowledge  may  amount  to  fraud  sufficient  to 
support  an  action  of  deceit.  Smith  v.  Chad- 
wick,  20  Ch.  D.  27  ;  51  L.  J.,  Ch.  597  ;  46  L.  T. 
702  ;  30  W.  R.  661— C.  A.  Affirmed  in  H.X., 
W.  N.  1884,  p.  49. 

In  an  action  for  damages  for  a  misrepresenta- 
tion with  reference  to  the  subject-matter  of  a 
contract,  in  the  absence  of  any  breach  of  con- 
tract or  warranty,  fraud  is  an  essential  element 
of  the  cause  of  action.  There  is  no  such  thing 
AS  '*'  legal  "  fraud  in  the  absence  of  moral  fraud. 
A  vendor  of  real  property,  during  the  negotia- 
tions for  the  sale,  made  a  representation  to  the 
purchaser,  bon&  fide,  and  believing  it  to  be  true, 
that  the  pieces  of  land  sold  contained  three 
acres,  whereas  in  truth  they  contained  a  less 
quantity.  After  completion  of  the  contract  and 
execution  of  the  conveyance,  the  purchaser 
sought  to  recover  compensation  from  the  vendor 
for  the  false  representation  : — Held,  that,  after 
completion,  such  compensation  could  not  be  re- 
covered unless  there  had  been  fraud  or  the 
breach  of  some  contract  or  warranty  contained 
in  the  conveyance,  and  therefore  the  action 
would  not  lie,  Jolife  v.  Baker,  11  Q.  B.  D. 
2r>6  ;  52  L.  J.,  Q.  B.  609  ;  48  L.  T.  966  ;  32  W.  R. 
69  ;  47  J.  P.  678. 

What  are  Bepresentationi.]— It  seems  to  mc 
that  every  representation,  false  whea  made  or 
falsified  by  the  event  (A.)  in  order  to  produce 
any  legal  consequeneen  must  operate  in  one  of ! 
three  ways  : — 1.  It  may  be  a  term  in  the  con- 
tract (e.g.,  a  warranty),  in  which  case  its  falsity 
will,  according  to  circumstances,  either  render 
the  contract  voidable  or  render  the  person  mak- 
ing the  representation  liable  either  to  damages 
or  to  a  decree  that  he  or  his  representatives  shall 
give  effect  to  the  representation.  2.  It  may 
oi)erate  as  an  estoppel,  preventing  the  person 
making  the    representation  from    denying    its 


truth,  as  against  peraons  whose  conduct  has 
been  influenced  by  it.  (^Piehard  v.  Sean  and 
other  well-known  cases  are  instances  of  this.) 
3.  It  may  amount  to  a  criminal  offence  (e.^-, 
false  pretences).  (B.)  Besides  these  there  is  a 
class  of  false  representations  which  have  mn 
legal  effect.  These  are  cases  in  whidi  a  person 
excites  expectations  which  he  does  not  fulfil,  as, 
for  instance,  where  a  person  leads  another  to 
believe  that  he  intends  to  make  him  his  heir 
and  then  leaves  his  property  away  from  him. 
Though  such  conduct  may  inflict  greater  loss  on 
the  sufferer  than  almost  any  breach  of  contnct, 
and  may  involve  greater  moral  guilt  than  many 
common  frauds,  it  involves  no  legal  conse- 
quences, unless  the  person  making  the  represen- 
tation not  only  excites  an  expectation  that  it  will 
be  fulfilled,  but  l^aUy  binds  himself  to  fulfil  it, 
in  which  case  he  must,  as  it  seems  to  me,  con- 
tract to  fulfil  it.  Alderton  v.  Madduen,  5  Ex.  D. 
at  p.  296,  per  Stephen.  J.,  49  L.  J.,  Ex.  801  :  43 
L.  T.  349  ;  29  W.  R.  105  ;  ;SL  C,  in  C.  A.,  7 
Q.  B.  D.  174  ;  50  L.  J.,  Q.  B.  466  ;  45  L.  T.  334  ; 
29  W.  R.  556  ;  46  J.  P.  68.  And  in  H.  L.  8  App. 
Cas.  467  ;  52  L.  J.,  Q.  B.  737  ;  49  L.  T.  303 :  31 
W.  R.  820 ;  47  J.  P.  821. 

A  representation  is  a  statement,  or  an  asser- 
tion, made  by  one  party  to  the  other,  before  or 
at  the  time  of  a  contract,  of  some  matter  or  cir- 
cumstance relating  to  it.  JBehn  v.  Burne**,  3 
B.  &  S.  751  ;  32  L.  J.;  Q.  B.  204 ;  9  Jur.,  K.  S. 
620  ;  8  L.  T.  207— Ex.  Ch. 

Although  a  representation  is  sometime  con- 
tained in  the  written  instrument,  it  is  not  an  in- 
tegral part  of  the  contract ;  and,  consequently, 
the  contract  is  not  broken  though  the  represen- 
tation proves  to  be  untrue ;  nor  (with  the  excep- 
tion of  the  case  of  policies  of  insurance,  at 
all  events  marine  policies,  which  stand  on  a 
))eculiar  anomalous  footing)  is  such  untruth  any 
cause  of  action,  nor  has  it  any  efficacy  whatever, 
unless  the  representation  was  made  fraudulently, 
either  by  reason  of  its  being  made  with  a  know- 
ledge of  its  untruth,  or  by  reason  of  its  being 
made  dishonestly,  with  a  reckless  ignorance 
whether  it  was  true  or  untrue.    Ih. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation  or  a  substan* 
tive  part  of  the  contract  is  a  question  of  con- 
struction which  the  court,  and  not  the  jury,  muat 
determine.     Ih. 

When  that  question  is  raised  by  pleading,  the 
court  may,  in  aid,of  the  construction,  take  into 
consideration  the  surrounding  circumstances : 
such  as  the  circumstances  under  which,  and  the 
purposes  for  which,  a  charterparty  was  entered 
into  ;  aliter,  if  the  question  is  raised  by  demurrer 
or  on  an  application  for  judgment  non  obstante 
veredicto.     Ih. 

If  the  former,  the  question  arises  whether  that 
part  of  the  contract  is  a  condition  pi^ecedcnt  or 
onlv  an  independent  agreement,  a  breach  of 
which  will  not  justify  a  repudiation  of  the  con- 
tract, but  will  only  be  a  cause  of  action  for  a 
comixinsation  in  damages,     lb. 

With  respect  to  statements  in  a  contract  de- 
scriptive of  the  subject-matter  of  it,  or  of  some 
material  incident  thereof,  the  true  doctrine  is 
that,  generally  speaking,  if  the  descriptive  state- 
ment was  intended  to  be  a  substantive  part  of 
the  contract,  it  is  to  be  regarded  as  a  warranty, 
that  is  to  say,  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party  may,  if  he 
is  so  minded,  repudiate  the  contract  m  toto,  and 
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80  be  reliered  from  performing  bia  part  of  it, 
provided  it  has  not  been  partially  executed  in 
his  favour.  If,  indeed,  he  has  received  the  whole 
or  any  substantial  part  of  the  consideration  for 
the  promise  on  his  part,  the  warranty  loses  the 
character  of  a  condition,  or  to  speak  perhaps  more 
properly,  ceases  to  be  available  as  a  condition, 
and  becomes  a  warranty  in  the  narrower  sense 
of  the  word ;  viz.,  a  stipulation  by  way  of  agree- 
ment, for  the  breach  of  which  a  compensation 
must  be  sought  in  damages.    lb. 


EftoppeL]  —  The  defendant,  an  auctioneer, 
being  owner  of  a  sum  of  500Z.  stock  standing  in 
the  names  of  directors,  which  had  been  made  an 
indemnity  to  provide  against  costs  in  a  pending 
chancery  suit,  put  the  fund  up  for  sale,  under  a 
particular,  which  stated  the  above  fiact,  and 
further,  that  there  was  a  considerable  sum  appli- 
cable for  payment  of  costs,  and  that  such  costs 
would  be  paid  thereout ;  also,  that  the  fund  of 
5002.  might  be  looked  upon  as  a  secure  and  sound 
investment.  The  plaintiff  purchased  the  fund 
for  230/.,  and  found  afterwards  that  it  was  all 
required  to  answer  the  indemnity.  The  plaintiff 
alleged  that  the  defendant  knew  at  the  time  that 
the  fund  was  liable  to  be  wholly  swallowed  up  in 
costs.  The  court,  being  of  opinion  that  the  de- 
fendant had  knowledge  of  this  fact : — Held,  that 
he  could  not  be  heard  to  say  it  was  not  present 
to  his  mind  when  he  put  the  property  up  for  sale, 
and  decreed  rescission  of  the  contract.  As  against 
a  co-defendant,  a  solicitor,  who  had  taken  no  part 
in  the  misrepresentation,  the  action  was  dis- 
missed.    Mathia*  v.  YettB,  46  L.  T.  497—0.  A. 

If  any  man  misrepresents  a  fact,  to  that  fact 
he  is  bound,  if  any  other  person,  misled  by  such 
misrepresentation,  acts  upon  it,  and  thereby 
suffers  damage.  Beattie  v.  Ebury  {Lord),  7  L.  R., 
H.  L.  104  ;  44  L.  J.,  Ch.  20  ;  30  L.  T.'581  :  22 
W.  R.  897. 

I  have  always  understood  it  to  have  been  de- 
cided that  the  doctrine  of  estoppel  by  represen- 
tation is  applicable  only  to  representations  as  to 
some  state  of  facts  alleged  to  be  at  the  time 
actually  in  existence,'^and  not  to  promises  de 
future,  which,  if  binding  at  all,  must  be  binding 
as  contracts.  Maddigon  v.  Aldersoiif  8  App. 
Gas.  473  ;  52  L.  J.,  Q.  B.  737  ;  49  L.  T.  303  ;  31 
W.  R.  820  ;  47  J.  P.  821— per  Selborne,  L.  C. 

Where  one  wilfully  induces  another  to  believe 
in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  the  former  is 
concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  that  time. 
Wilful  representation  means,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  upon,  and  it  is  acted  upon 
accordingly.    Freeman  v.  Cooke,  2  Ex.  633. 

Fartiei  Affected.] — ^Where  once  a  fraud  has 
been  committed,  not  only  is  the  person  who  has 
committed  the  fraud  precluded  from  deriving  any 
benefit  from  it,  but  every  innocent  person  is  so 
likewise,  unless  there  has  been  some  considera- 
tion moving  from  himself.  SehoUsfield  v.  Tem" 
pier,  1  Johnson,  155  ;  28  Li  J.,  Ch.452  ;  5  Jur., 
N.  S.  619  ;  &  C,  on  appeal,  4  De  G.  &  J.  429. 

By  seeking  to  derive  any  benefit  under  such  a 
transaction,  or  to  retain  any  benefit  resulting 
therefrom,  a  third  person,  however  innocent  of 
the  fraud  in  its  inception,  becomes  partioeps 
criminis.    Ih, 


It  is  otherwise  when  there  has  been  considera- 
tion moving  from  the  innocent  party.    Ih, 

Where  an  instrument  has  been  entered  into  be- 
tween two  parties,  for  a  purpose  which  may  be 
considered  fraudulent  as  against  a  third  party,  it 
may  yet  be  binding  as  between  themselves.  Shaw 
V.  Jeffery,  13  Moore,  P.  C.  C.  432. 

Mere  suspicion  of  a  fraudulent  intention  to 
protect  property  against  the  just  claims  of  third 
parties,  will  not  s^ce  to  establish  the  fact  that 
the  transaction  was  wholly  colourable  as  between 
the  original  parties  to  the  instrument,  as  such  a 
transaction  is  not  as  between  themselves  rendered 
void,  because  it  may  have  the  effect  of  defeating 
the  claims  of  creditors.    lb. 

Fraud,  in  a  legal  sense,  means  an  act  unwar- 
ranted by  law,  to  the  prejudice  of  a  third  person. 
Uarman  v.  Fisher,  Lofft,  472  ;  Cowp.  117. 

Fraud  w^ill  vitiate  any  transaction,  though  the 
principal  docs  not  personally  take  any  part  in  the 
fraud,  if  his  agent  does.  Doed,  Willis  Y.MartiUf 
4  T.  R.  39. 

Bepreientations,  when  made.] — Representa- 
tions inducing  a  person  to  enter  into  a  particulai* 
contract,  though  not  made  at  the  moment  the 
contract  is  actually  entered  into,  constitute,  if 
fraudulently  made,  dolus  dans  locum  contractui. 
Smithy.  Kay,  7  H.  L.  Gas.  750. 

On  Hiring  Servant.] — Where  a  defendant  re- 
commended an  agent  to  the  plaintiff  with  a  know- 
ledge that  his  representation  of  the  character  of 
the  agent  was  false  : — Held,  in  an  action  to  re- 
cover damages  arising  from  the  misconduct  of 
the  agent,  that  it  was  not  necessary  for  the  plain- 
tiff to  prove  a  malicious  or  an  interested  motive 
by  the  defendant  for  the  misrepresentation ;  if 
what  the  defendant  said  was  false  within  his  own 
knowledge,  and  occasioned  an  injury  to  the  plain- 
tiff, it  is  a  sufficient  ground  of  action.  Foster  w 
Charles,  4  M.  &  P.  61,  741 ;  6  Ring.  396  ;  7  Ring. 
105. 

In  an  action  by  a  governess  for  breach  of  an 
agreement  in  writing,  in  which  she  was  described 
as  a  spinster,  and  by  which  the  defendant  under- 
took to  employ  her  for  a  term  of  three  years,  it 
was  pleaded  that  she,  intending  to  induce  the  de- 
fendant to  enter  into  the  contract,  concealed 
from  him  a  fact  material  to  her  qualifications  as 
such  governess,  and  material  to  be  known  by 
him  in  engaging  her  as  such  governess,  namely, 
that  she  had  previously  been  married,  and  that 
the  marriage  had  been  dissolved  by  decree  of  the 
Divorce  Court : — Held,  that  the  plea  was  bad,  aa 
there  was  no  allegation  of  fraud,  and  the  mere 
non-disclosure  of  a  material  fact  was,  except  in 
the  case  of  a  policy  of  insurance,  no  answer  to 
an  action  upon  a  contract.  Fletcher  v.  Krell, 
42  L.  J.,  Q.  B.  55  ;  28  L.  T.  105. 

On  Letting  or  Selling  Premiies.] — The  par- 
ticulars of  a  plaint  in  a  county  court  were 
as  follows  :  *^Tne  plaintiff  sues  the  defendant 
in  tort  for  legal  fraud  and  deceit  committed 
under  the  following  circumstances  :  for  that  the 
defendant  in  March,  1872,  caused  to  be  inserted 
in  a  public  newspaper  an  advertisement  for  the 
letting  by  tender,  with  immediate  possession,  of 
a  farm  ;  and  the  plaintiff,  believing  in  the  bona 
fides  of  such  advertisement,  and  desiring  to 
become  tenant  of  a  place  of  the  description  ad- 
vertised, did  take  trouble  and  pains  and  incurred 
expense  in  going  to  and  inspecting  the  property^^ 
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And  in  the  employment  of  persons  to  inspect  and 
yalue  it  for  him,  with  a  view  of  becoming  tenant, 
whereas  afterwards  it  appeared  that  the  defen- 
dant had  no  power  to  let  the  property  as  adver- 
tised, and  caused  the  adyertisement  to  be  issued 
to  serve  some  purpose  of  his  own  other  than  that 
Appearing  by  the  advertisement.  And  that  the 
•defendant  knew,  at  the  time  he  caused  such  ad- 
vertisement to  be  published,  that  he  had  not  the 
power  to  let  the  farm,  and  that  the  farm  was 
not  to  be  let."  The  county  court  judge  ruled 
that  the  particulars  disclosed  no  cause  of  action 
And  nonsuited  the  plaintiff : — Held,  that  the  par- 
ticulars contained  allegations  amounting  to  a 
fraudulent  representation,  for  which  an  action 
would  lie.  Mick/irdsan  v.  Silvester j  9  L.  R.,  Q.  B. 
34  ;  43  h.  J.,  Q.  B.  1 ;  29  L.  T.  393  ;  22  W.  R. 
74. 

In  an  action  fot  the  fraudulent  misrepresen- 
tation of  the  value  of  a  term  of  years  of  a  house, 
•on  the  assignment  of  it  from  the  defendant  to 
the  plaintiff,  the  jury  found  a  special  verdict 
that  the  defendant  directed  her  attorney  to  in- 
struct the  plaintiff,  who  was  an  auctioneer,  to 
prepare  particulars  for  the  sale  of  the  premises 
by  auction.  The  attorney  represented  the  pre- 
mises to  be  let  at  a  rent  of  1007.  per  annum. 
They  were  let  at  that  rent,  but  the  defendant 
paid  the  rates  and  taxes,  and  not  the  tenant,  but 
that  was  not  known  by  the  attorney.  On  this 
instruction  the  plaintiff,  with  the  assent  of  the 
attorney,  described  the  premises  as  let  at  1001. 
per  annum,  clear  of  taxes  and  rates.  The 
plaintiff  purchased  the  premises  himself,  and  for 
a  larger  sum  than  he  would  have  given,  if  he 
had  known  that  the  landlord  paid  the  rates  and 
taxes  : — Held,  that  upon  this  finding  it  did  not 
appear  that  the  defendant  had  been  guilty  of  any 
actual  fraudulent  representation  or  concealment 
or  had  authorized  any ;  that,  if  her  agent  had 
been  guilty  of  any  fraudulent  representation  and 
concealment,  she  would  herself  have  been  liable, 
but  that  no  such  misfeasance  appeared  from 
the  verdict,  and  therefore  that  the  defendant 
was  entitled  to  judgment.  Wilson  v.  Fuller 
(in  errors  3  Q.  B.  68,  1009  ;  3  G.  &  D.  570— Ex. 
Ch. 

ITier  of  Patent  Abroad.]— A  limits  company 
being  possessed  of  a  process  (for  which  a  patent 
had  been  taken  out  in  England,  but  not  for  the 
foreign  city  of  Berlin)  for  the  utilization  of 
sewage,  agreed  to  sell  to  the  plaintiff  for  15,0002. 
the  sole  and  exclusive  right  to  use  and  exercise 
the  patent  in  Berlin.  The  plaintiff  was  aware 
that  by  the  law  existing  at  Berlin  no  exclusive 
right  to  use  the  process  there  could  be  obtained. 
The  directors  of  the  company  were  not  aware 
that  the  patent  for  Berlin  had  not  been  obtained. 
The  object  of  the  plaintiff  in  buying  the  exclu- 
sive right  was,  that  he  might  form  a  company 
for  using  the  process  in  Berlin,  and  might  induce 
persons  to  take  shares  in  the -company,  under  the 
belief  that,  if  the  company  bought  of  the  plain- 
tiff the  right  sold  to  him  by  the  company,  the 
company  would  be  entitled  to  the  exclusive  use 
of  the  process  in  Berlin.  The  plaintiff  sued  the 
■company  to  recover  back  his  15,000/.,  on  the 
ground  that,  as  there  was  no  exclusive  right  to 
the  use  of  the  process  in  Berlin,  the  consideration 
had  failed  : — Held,  that  no  action  could  be  main- 
tained, first,  on  the  ground  that,  although  the 
•company  ostensibly  sold  the  exclusive  right  to 
HB^  the  process  at  Berlin,  yet,  the  plaintiff's 


object  being  to  float  a  company  and  induce  per- 
sons to  take  shares  in  it,  he  had  intended  to  \mj 
the  right  whether  exclusive  or  not,  and  that  he 
had,  in  fact,  obtained  that  for  which  he  had  paid 
the  15,0002.  ;  and,  secondly,  on  the  ground  that 
the  plaintiff  being  aware  tiiat  no  ex^nsive  right 
to  use  the  process  in  Berlin  could  be  obtained, 
had  entered  into  the  contract  with  the  company 
in  contemplation  of  a  fraud  upon  the  shareholders 
of  the  intended  company.  Beghi^  v.  Phosphate 
Sewage  Company,  1  Q.  B.  D.  679 ;  35  L.  T.  360  ; 
25  W.  R.  85— C.  A.  Affirming  10  L.  R.,  Q.  B. 
491 ;  44  L.  J.,  Q,  B.  233  ;  33 L.  T.  470;  24 W.  R. 
115. 

Damaged  Cargo.] — The  defendants,  com  mer- 
chants in  London,  received  a  telegram  &om  their 
agents  at  Gibraltar,  to  the  effect  that  a  caigo  of 
rye,  shipped  for  the  defendants  at  Sulina,  had 
arrived  at  Gibraltar  in  good  condition.  The  de- 
fendants advertised  the  cargo  for  sale,  and  on 
the  plaintiff's  agent  negotiating  with  them  for 
the  purchase  of  it,  shewed  him  the  telegram. 
The  plaintiff  thereupon  purchased  the  cargo, 
which  turned  out  to  be  rotten,  and  was  sold  by 
the  plaintiff  at  a  loss.  The  defendants  did  not 
know  whether  or  not  the  cargo  had  been  ex- 
amined by  their  agents  at  Gibraltar ;  but  they 
knew  it  was  not  usual  to  examine  cargoes  at  a 
British  port  of  call  unless  an  order  was  sent  to 
the  agent  there  from  the  owner ;  and  they  had 
sent  no  such  order  in  this  instance : — Held,  that 
these  facts  would  not  support  a  count  in  a  decla- 
ration before  the  Judicature  Acts  for  false 
representation,  and  that  the  plaintiff  was  not 
entitled  to  any  equitable  relief,  not  claimed  in 
the  pleadings,  as  having  suffered  loss  through 
a  false  representation  innocently  made  by  the 
defendants.    Schroeder  v.  Mendl,  37  L.  T.  452— 

C.  A. 

Sale  of  Ctoodi.] — The  defendant  sent  for  sale 
to  a  public  market  pigs  which  he  knew  to  be  in- 
fected with  a  contagious  disease ;  they  were 
exposed  for  sale  subject  to  a  condiition  that  no 
warranty  would  be  given  and  no  compensation 
would  be  made  in  respect  of  any  fault.  Ko 
verbal^representation  was  made  by  or  on  behalf 
of  the  defendant  as  to  the  condition  of  the  pigs. 
The  plaintiff  having  bought  the  pigs,  put  them 
with  other  pigs,  which  became  infected  ;  some  of 
the  pigs  bought  from  the  defendant  and  also 
some  of  those  with  which  they  were  put  died  of 
the  contagious  disease.  The  plaintiff  having 
sued  to  recover  damages  for  the  loss  which  he 
had  Bustainod  : — Held,  that,  although  the  defen- 
dant might  have  been  guilty  of  an  offence  against 
the  Contagious  Diseases  (Animals)  Act,  1869,  he 
was  not  liable  to  the  plaintiff,  for  that  his  con- 
duct in  exposing  the  pigs  for  sale  in  the  market 
did  not  amount  to  a  representation  that  they 
were  free  from  disease.     Ward  v.  Hohbs,  3  Q.  B. 

D.  150  ;  47  L.  J.,  Q.  B.  90  ;  37  L.  T.  654  ;  26 
W.  R.  151— C.  A.  Affirmed,  4  App.  Cas.  13  ;  48 
L.  J.,  Q.  B.  281 ;  40  L.  T.  73  ;  27  W.  R.  114— 
H.  L.  (E.). 

The  purchaser  of  a  warranted  but  worthless 
watch  is  entitled^ to  maintain  an  action  for 
deceit,  although  it  is  stipulated  that,  if  he  dis^ 
likes  the  watch,  the  vendor  will  exchange  it  for 
one  of  equal  value.  Wallace  v.  Jarman,  2  Stark. 
162. 

If  a  representation  is  made  before  a  sale,  of 
the  quality  of  the  thing  sold,  with  full  oppor- 
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ttrnity  for  the  purchaser  to  inspect  and  examine 
the  tmth  of  the  representation,  and  a  contract 
of  sale  is  afterwardis  reduced  into  writing,  in 
which  that  representation  is  not  embodied,  no 
action  for  deceit  lies  against  the  vendor  on  the 
ground  that  the  article  sold  is  not  answerable  to 
that  representation,  whether  the  vendor  knew  of 
the  defects  or  not.  Pickering  v.  Dowtonj  4 
Taunt.  779. 

But  if,  by  false  and  fraudulent  representa- 
tions, a  party  is  induced  to  enter  into  a  written 
agreement,  and  is  thereby  damnified,  he  may 
maintain  an  action  for  the  deceit,  and  give  parol 
evidence  of  the  representations,  although  they 
are  not  noticed  in  the  written  contract.  Dohel 
V.  Stevens,  5  D.  &  R.  490  ;  3  B.  &  C.  623. 

And  see  Sale. 

Advertisement — **  Money  on  Easy  Terms.''] — 
The  defendant,  a  money  lender,  issued  an  adver- 
tisement headed  **  Money  on  easy  terms,"  and 
containing  a  statement  that  money  would  be 
advanced  on  note  of  hand  to,  among  others, 
farmers,  on  easy  terms,  and  on  reversions,  &c.,  at 
5  per  cent.  No  other  rate  of  interest  was  men- 
tioned in  the  advertisement.  The  plaintiff,  a 
farmer,  having  seen  the  advertisement,  went  to 
the  defendant's  office,  and  applied  for  a  loan  of 
1001.  He  swore  that  the  defendant's  agent  then 
told  him  he  could  have  it  at  5  per  cent.,  and 
after  negotiations  agreed  to  take  4j^  per  cent, 
and  that  he  executed  a  bill  of  sale,  as  he  believed, 
to  secure  100/.  with  interest  at  4^  per  cent,  by 
weekly  instalments.  The  bill  of  sale  was  in  fact 
a  security  for  the  repayment  of  1501.  by  weekly 
instalments  of  21.  10«.  : — Held,  in  an  action  to 
set  it  aside,  that  where  a  man  represents  to  the 
public  by  advertisement  that  he  will  lend  money 
on  easy  terms,  and  afterwards  lends  it  on  very 
hard  terms,  the  onus  lies  upon  him  to  shew  that 
he  has  removed  from  a  borrower's  mind  the  im- 
pression produced  by  such  rcprcseutation,  and 
clearly  explained  to  him  the  terms  on  which  the 
loan  had  been  made.  On  the  evidence,  the  court 
believed  the  plaintiff's  statement  and  set  aside 
the  bill  of  sale.  Jfoorhovsc  v.  Wool/Cj  46  L.  T.  374. 

•  Aasignment  of  Agreement  obtained  by  Fraud.  ] 
— A  contract  entered  into  by  a  local  board  pro- 
vided that  payment  for  the  work  executed 
thereunder,  i.  e.,  the  making  of  a  reservoir,  should 
be  made  by  instalments  upon  the  certificates  of 
a  certain  engineer.  Several  payments  had  been 
made,  when  it  was  discovered  that  the  reservoir 
would  not  hold  water,  and  further  payment  was 
refused.  Thereupon  the  contractor  brought  an 
action  against  the  board  for  1,067Z.  11«.  6d.,  the 
balance  due  under  the  contract,  which  was  stayed, 
however,  on  the  board  executing  an  agreement 
with  the  contractor  undertaking  to  pay  the  sum 
of  800Z.  at  the  expiration  of  six  months.  The 
agreement  was  assigned  by  the  contractor  to  a 
bank  with  whom  he  had  an  account,  and  to  whom 
he  was  indebted  to  an  amount  exceeding  800/. 
Notice  of  the  assignment  was  given  by  the  bank 
to  the  board,  and  at  the  expiration  of  the  six 
months  the  bank  brought  the  present  action 
against  the  board  to  recover  the  amount  secured 
by  the  agreement,  when,  for  the  first  time,  the 
board  denied  their  liability,  on  the  ground  that 
they  had  discovered  that  the  contractor  and  the 
engineer  had  conspired  together  to  give  false 
certificates ;  and  that,  therefore,  the  agreement 


was  one  which  had  been  obtained  by  fraud  : — 
Held,  that  the  defence  that  the  agreement  had 
been  obtained  by  the  fraud  and  collusion  of  the 
contractor  was  a  good  answer  to  the  action 
brought  against  the  defendants.  Wakejield  and 
JBarnsley  Banking  Campany  v.  Ntnnnaiito^i  Local 
Board,  44  L.  T.  697  ;  45  J.  F.  601— C.  A.  Affirm- 
ing 45  J.  P.  79. 

Held,  also,  that  there  was  no  obligation  on  the 
part  of  the  defendants  to  give  notice  to  the  bank 
of  the  discovery  of  the  fraud  until  steps  were 
taken  to  enforce  the  agreement.    Ih, 

Personal  Agreement — Prior  Condnot.] — To  an 
action  for  breach  of  an  agreement  to  enter  into 
partnership  with  the  plaintiff,  the  defendant 
plead&l,  that  the  plaintiff  carried  on  trade  in 
partnership  with  8.,  which  partnership  was  about 
to  be  wound  up  and  dissolved  ;  that  the  defen- 
dant made  the  agreement  on  the  faith,  and  under 
the  belief,  that  the  plaintiff  had  up  to  that  time 
acted  with  honesty  towards  his  partner  in  the 
conduct  of  the  business,  and  in  relation  to  the 
pecuniary  affairs  thereof ;  but  that  the  defendant 
discovered  that  the  plaintiff  had  before  the  agree- 
ment acted  with  fraud  and  dishonesty  towards 
his  partner  in  the  conduct  of  the  business,  and 
in  relation  to  the  pecuniary  affairs  thereof,  which 
fraudulent  and  dishonest  acts  were  unknown  to 
the  defendant  at  the  time  of  his  entering  into 
the  agreement ;  wherefore  he  repudiated  and  de- 
clined to  carry  into  effect  the  agreement : — Held, 
that  this  plea  afforded  no  answer  to  the  action. 
Andrewet  v.  Garttin,  10  C.  B.,  N.  S.  444. 

Value  of  BiLdness.]— If  a  declaration  states, 
that  the  defendant  falsely  represented  that  in 
his  public-house  "  his  returns  averaged  3002.  a 
month,"  this  allegation  is  proved  by  evidence 
that  he  said  he  was  ^'  doing  300Z.  a  month  in  the 
house ; "  the  facts  that  he  named  his  brewer,  and 
kept  a  pass-book  of  his  beer  and  spirits,  and  that 
the  plaintiff  neither  inquired  of  the  brewer  nor 
asked  for  the  pass-book,  does  not  go  in  bar  of  the 
action,  but  is  fit  matter  for  the  consideration  of 
the  jury,  on  the  question  whether  the  defendant 
practised  a  fraud  and  deceit  on  the  plaintiff. 
Bowring  v.  Stevens,  2  C.  &  P.  337. 

In  an  action  against  a  vendor  of  a  public-house, 
for  fraudulent  misrepresentations  of  the  business 
of  the  house ;  evidence  of  the  actual  value  of  the 
premises  is  admissible  in  reduction  of  damages, 
but  not  as  a  bar  to  the  action.  Pearson  v. 
Wheeler,  R.  6c  M.  303. 

Where  a  false  representation  as  to  the  value  of 
a  business  which  has  been  made  by  A.  to  B.,  is 
communicated  by  B.  to  C,  with  notice  to  A., 
and  C.  acts  upon  it,  an  action  of  deceit  may  be 
brought  by  0.  against  A.  Pllmore  v.  Hood,  5 
Bing.  N.  C.  97 ;  6  Scott,  827 ;  1  Am,  390 ;  7 
D.  P.  C.  136. 

A  vendor  of  a  trading  concern  guaranteed  the 
net  profit  of  the  business  sold,  and  of  another 
business  in  which  the  purchasers  were  also  en- 
gaged, at  a  certain  specific  sum : — Held,  that  this 
guarantee  applied  to  the  profits  made  by  the  two 
concerns,  after  deducting  the  interest  allowed  on 
the  amount  of  further  capital  advanced  by  the 
purchasers,  for  the  purpose  of  carrying  on  the 
concerns.    Kirhy  v.  Wright,  2  Mylne  &  K.  131. 

In  an  action  for  falsely  representing  that  a 
good  living  might  begot  at  a  certain  public-house, 
evidence  that,  a  year  or  two  before  the  plaintiff 
took  to  it,  some  one  else  found  it  impossible  to 
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get  a  living,  is  admissible,  the  character  of  the 
house  not  having  since  changed.  Penn  v.  Stead- 
man,  2  F.  &  F.  546. 

The  plaintiff  bought  of  the  defendant  the 
household  funiiture,  fixtures,  utensils  in  trade, 
&c.,  of  a  public-house,  as  per  inventory  taken  by 
W.  W.,  for  262Z.,  upon  a  representation  by  the 
•defendant  that  the  receipts  of  the  house  were 
80/.  per  month,  which  representation  turned  out 
to  be  false.  In  an  action  for  this  misrepresenta- 
tion, the  declaration  alleged  the  agreement  to  be 
for  the  purchase  of  the  good- will,  furniture,  fix- 
tures, &c. : — Held,  that  the  declaration  sub- 
stantially stated  the  trae  nature  of  the  agreement, 
and  that,  at  all  events,  the  court  would,  if 
necessary,  amend  it.  Cater  v.  Wood,  19  C.  B., 
N.  S.  286. 

In  an  action  against  brewers  for  fraudulently 
misrepresenting  the  value  of  a  public-house  busi- 
ness which  they  had  sold : — Held,  no  case,  that 
they  had  overstated  the  amount  of  the  takings, 
it  not  being  shewn  that  the  misstatement  was 
wilful,  and  they  having  placed  the  publican*s 
books  before  the  purchaser.  Collins  v.  Oripper, 
1  F.  &  F.  332.  And  see  Redgrave  v.  Hurd,  20 
€h.  D.  1  ;  61  L.  J.,  Ch.  118  ;  45  L.  T.  483  ;  30 
W.  R.  261— C.  A. 

The  plaintiff  being  desirous  to  dispose  of  his 
interest  in  certain  buildings,  trade  and  stock,  in 
which  trade  he  was  engaged  with  the  defendant, 
pending  a  treaty  between  them  for  the  purchase 
by  the  defendant,  the  latter  falsely  and  deceit- 
fully represented  to  the  plaintiff  that  he  was 
about  to  enter  into  partnership  in  the  same  trade 
with  other  persons  whose  names  he  would  not 
disclose,  and  that  those  persons  would  not  con- 
sent to  his  giving  the  plaintiff  more  for  his  interest 
than  a  certain  sum ;  whereas,  in  truth,  neither 
A.  and  B.,  with  whom  he  was  then  about  to  enter 
into  partnership,  norany  other  intended  partners 
•of  his,  had  refused  to  give  more  than  that  sum, 
but  had  then  agreed  with  the  defendant,  that  he 
should  make  the  best  terms  he  could  with  the 
plaintiff,  and  would  have  given  him  a  larger  sum, 
and  in  fact,  the  defendant  charged  them  with  a 
!ai^er  price  in  account  for  the  purchase  of  the 
plaintiff's  interest: — Held,  that  an  action  did 
not  lie  for  this  false  and  deceitful  representation 
by  the  bidder  of  the  seller's  probability  of  getting 
»  better  price  for  his  property,  for  it  was  either 
a  mere  false  representation  of  another's  intention, 
or,  at  most,  a  gratis  dictum  of  the  bidder,  upon 
a  matter  which  he  was  not  under  any  legal  obli- 
gation to  the  seller  to  disclose  M,ith  accuracy, 
and  on  which  it  was  the  folly  of  the  seller  to 
rely ;  but  that,  at  any  rate,  the  count  was  bad, 
in  not  shewing  that  the  plaintiff  had  been 
damaged  by  such  false  representation,  inasmuch 
as  it  was  not  alleged  that  the  other  intended  part- 
ners of  the  defendant  would  have  bid  at  all  without 
him,  or  that  he  would  have  joined  in  giving  the 
additional  price.  Vernon  v.  Keys,  12  East,  632. 
Judgment  affirmed  in  Ex.  Ch.  4  Taunt.  488. 

Effect  of  Time-tablei.]— The  tickets  issued  by 
a  railway  company  were  expressed  to  be  "  issued 
subject  to  the  company's  regulations  and  to  the 
conditions  in  the  time-tables."  In  these  condi- 
tions it  was  stated  that  every  attention  would  be 
paid  to  insure  punctuality,  but  that  the  company 
would  not  be  responsible  for  loss  or  injury  arising 
from  unpunctuality,  nor  in  cases  where  they  had 
granted  tickets  to  places  off  their  own  line  for 
*^e  arrival  of  their  own  trains  in  time  for  the 


nominally  corresponding  train  of  any  other  com^ 
pany.  The  plaintiff  took  a  through  ticket  from 
a  station  on  the  company's  line  to  a  station  on 
the  line  of  another  company,  and  travelled  by  a 
train  by  which,  according  to  the  company's  time- 
tables, he  should  have  reached  his  destination  at 
7.30  P.M.  This  train  was  twenty-seven  minutes 
late  at  the  last  station  on  their  line,  and  the 
plaintiff  consequently  failed  to  catch  the  corre- 
sponding train  at  that  place,  and  having  pro- 
ceeded a  further  stage  by  a  later  train  which 
stopped  short  of  the  place  to  which  he  had  booked, 
he  completed  his  journey  in  a  special  train,  and 
arrived  at  his  destination  between  8.30  and  9 
P.M.  He  had  no  business  or  engagement  to 
necessitate  his  punctual  arrival,  and  had  he 
waited  for  the  next  ordinary  train  he  would  hare 
arrived  at  10  P.M.  The  Common  Pleas  Division 
held  that  he  was  entitled  to  recover  the  cost  of 
the  special  train  from  the  company.  On  appeal 
by  the  company  : — Held,  that  the  company  nad 
contracted  to  pay  every  attention  to  insure  punc- 
tuality, and  that  there  had  been  a  breach  of  such 
contract,  but  that  the  taking  of  a  special  train 
was  under  the  circumstances  an  unreasonable 
proceeding,  and  that  he  was  not  entitled  to  the 
cost  of  so  doing.  X«  Blanche  v.  London  and 
Xorth'We-stem  Railway  Company,  1  C.  P.  D. 
286  ;  46  L.  J.,  C.  P.  621 ;  34  L.  T.  667  ;  24  W.  R. 
808— C.  A. 

The  Great  Northern  Railway  Company,  whose 
line  communicated  with  the  line  or  the  North- 
Eastem  Railway  Company  at  Milford,  had 
arrangements  by  which  their  trains  starting  from 
Peterborough  at  7  P.M.,  and  going  to  Milford, 
there  met  a  train  of  the  North-Eastern  Railway 
Company  running  from  Milford  to  Hull,  by 
which  passengers  from  Peterborough  to  Hull 
were  forwarded.  The  Great  Northern  Company 
published  monthly  time-tables,  in  which  they 
stated,  in  the  usual  way,  that  the  7  P.M.  train 
from  Peterborough  carried  to  Hull.  At  the  end 
of  a  month,  after  the  Great  Northern  time-tables 
for  the  ensuing  month  were  prepared  in  this 
form  and  printed,  but  before  they  were  published, 
the  North-Eastem  Company  discontinued  the 
train  from  Milford  to  Hull.  The  Great  Northern 
made  no  alteration  in  their  time-tables  already 
printed,  but  published  and  circulated  them  after ' 
they  knew  that  there  was  no  such  train.  The 
plaintiff  having  seen  one  of  the  time-tables,  made 
arrangements,  on  the  faith  of  it,  to  go  from  Peter- 
borough to  Hull  by  the  7  P.M.  train ;  he  came  to 
Peterborough  in  time,  went  to  the  station,  and 
then,  for  the  first  time,  learned  that  he  could  go 
no  further  than  Milford  by  that  train.  He  was 
delayed  in  his  journey  and  sustained  damage,  for 
which  he  sued  the  Great  Northern  Company  : — 
Held,  that  he  was  entitled  to  recover,  on  the 
ground  that  the'  circulation  of  the  time-tables 
amounted  to  a  representation  on  the  part  of  the 
Great  Northern  Railway  Company  that  there 
was  a  train,  which  was  fklse  to  their  knowledge, 
and  calculated  to  induce  the  plaintiff  to  act  as  he 
did.  Denton  v.  Oreat  Northern  Railway  Cttnt' 
pany,  5  El.  &  Bl.  860 ;  25  L.  J.,  Q.  B.  129 ;  2 
Jur.,  N.  S.  185. 

Fraud  on  Public  disentitles  to  Belief.]— In 

an  action  for  specific  performance  of  an  agree- 
ment for  the  composition  of  a  literary  work  by 
the  defendant,  the  plaintiffs  alleged  that  the  de- 
fendant had  aarrced  that  his  name  should  not 
appear  on  the  title-page  of  a  work  as  the  author 
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of  it ;  the  defendant  alleged  that  it  was  part  of 
the  agreement  that  his  name  should  so  appear. 
The  plainti^  proposed  to  publish  the  book  with 
a  title-page,  stating  that  it  was  edited  by  K. 
(assistea  by  M.,  the  defendant).  K.  was  known 
as  having  published  other  books  of  a  similar  de- 
scription,  and  had  allowed  the  plaintiffs  to  make 
use  of  his  name,  but  he  had  taken  no  part  what- 
ever in  the  compilation  : — Held,  that  the  pro- 
posed title-page  would  be  a  fraud  on  the  public, 
and  that  on  this  ground  the  plaintiffs  were  dis- 
entitled to  relief.  Post  v.  Marsh,  16  Ch.  D.  395  ; 
oO  L.  J.,  Ch.  287  ;  43  L.  T.  628  ;  29  W.  R.  198. 

To  81ieri£] — A  sheriff,  upon  the  representation 
of  the  plaintiff  in  a  suit,  having  seized  goods 
under  a  fiL  fa.  as  belonging  to  the  defendant, 
and  damages  having  been  recovered  against  the 
sheriff  by  a  third  person  claiming  the  goods,  an 
action  lies  at  the  suit  of  the  sheriff  for  the  false 
representation,  ffumphrys  v.  Pratt,  5  Bligh, 
N.  S.  154. 

The  attorney  of  P.,  who  had  obtained  judg- 
ment in  an  action  against  W.  F.,  caused  a  fieri 
facias  to  issue  against  W.  F.,  and  indorsed  on  the 

writ,  "  The  defendant  is  a ,  and  resides  at  R., 

in  your  bailiwick."  The  writ  was  delivered  to 
the  sheriff,  who  seized  the  goods  of  the  son,  he 
being  the  only  person  of  that  name  who  resided  at 
R. ;  the  real  defendant,  the  father,  resided  at  C, 
which  adjoined  R.  An  action  having  been 
brought  by  the  son  against  the  sheriff,  in  which 
the  sheriff  had  to  pay  damages,  he  sued  the  attor- 
ney to  recover  compensation.  It  was  agreed  that 
both  the  attorney  and  the  sheriff  acted  bon&  fide. 
A  first  count  alleged  that  the  defendant,  by  an  in- 
dorsement on  the  writ,  and  with  the  intent  that 
the  plaintiff  should  act  on  the  statement  con- 
tained in  the  indorsement,  falsely  stated  and  re- 
presented to  the  plaintiff  that  the  W.  F.  against 
whose  goods  the  writ  was  directed  resided  at  R. 
A  third  count  alleged  that  the  defendant,  having 
issued  the  fieri  facias,  directed  and  required  the 
plaintiff,  to  wit,  by  the  indorsement  on  the  writ, 
to  execute  the  writ  by  seizing  the  goods  of  W.  F., 
who  resided  at  R.,  as  and  for  the  goods  of  the 
W.  F.  in  the  writ  named  : — Held,  by  Cockbum, 
C.  J.,  Hill  and  Blackburn,  J  J.,  that  the  first 
count,  which  was  simply  for  a  misrepresentation, 
could  not  be  supported,  and  that  the  third  count 
could  not  be  supported,  inasmuch  as  the  indorse- 
ment on  the  writ  was  no  more  than  a  statement 
by  the  attorney  for  the  purpose  of  affording  in- 
formation to  the  sheriff,  leaving  the  sheriff  to  his 
own  discretion  as  to  how  he  would  act.  But  by 
Wightman,  J.,  t^hat  the  indorsement  was  a  direc- 
tion to  the  sheriff  to  take  the  goods  of  W.  F., 
who  resided  at  R. ;  and  therefore  the  plaintiff 
was  entitled  to  judgment  on  the  third  count. 
Childers  v.  Wooler,  2  El.  &  El.  287  ;  29  L.  J., 
Q.  B.  129;  6  Jur.,  N.  S.  444  ;  2  L.  T.  49  ;  8W. 
R.  321. 

Natural  Beinlt.] — ^A  declaration  stated  that 
the  plaintiff,  defendant  and  C.  entered  into  a 
joint  speculation  in  railway  shares  ;  that  C.  ad- 
vanced 6,000Z.,  2,000/.  on  his  own  behalf,  2,000Z. 
as  a  loan  to  the  plaintiff,  and  2,000Z.  on  behalf  of 
the  defendant ;  that  C.  was  desirous  of  retiring 
from  the  adventure,  and  the  defendant  offered 
to  take  upon  himself  the  whole  of  the  adventure 
and  debt  of  6,000Z.,  provided  the  plaintiff  would 
consent  to  abandon  his  share  to  the  defendant, 
and  C.  would  accept  the  defendant  as  his  debtor 


in  the  place  of  the  plaintiff  for  the  2,000Z.;  that 
the  plaintiff  abandoned  his  share  of  the  adven- 
ture, and  the  defendant  agreed  to  take  upon 
himself  the  whole  adventure  and  become  debtor 
to  G.  for  the  6,000Z. ;  and  C.  on  the  faith  and  in  the 
belief  that  such  an  arrangement  was  made,  con- 
sented to  accept  the  defendant  as  such  debtor  in 
the  place  of  the  plaintiff ;  nevertheless  the  defend- 
ant, knowing  that  he  alone  was  capable  of  proving 
that  the  plaintiff  had  assented  to  the  arrangement, 
fraudulently,  falsely,  and  maliciously,  and  before 
the  14  &  15  Vict.  c.  99,  amending  the  law  of  evi- 
dence, and  in  order  to  induce  C.  to  believe  that  the 
joint  adventure  had  never  been  put  an  end  to,  and 
to  induce  0.  to  sue  the  plaintiff  for  the  2,000/.  and 
to  deter  him  from  calling  the  defendant  as  a  wit- 
ness, and  to  destroy  his  credit  as  a  witness  if  so 
called,  wrote,  and  sent  to  C.  a  letter,  purporting 
to  be  addressed  to  the  plaintiff,  but  directed  to 
C,  wherein  he  fraudulently  and  iEalsely  pretended 
to  expostulate  with  the  plaintiff,  and  asserted 
that  the  plaintiff  had  positively  refused  to  concur 
in  the  an-angement,  whereby  C.  was  induced  to 
believe  that  the  plaintiff  had  never  agreed  to 
retire  from  the  adventure,  and  acting  on  such 
belief  0.  brought  an  action  against  the  plaintiff 
to  recover  the  2,000/.;  that  the  action  was  re- 
ferred upon  the  terms  that  neither  the  plaintiff 
nor  the  defendant  should  be  examined,  and  C. 
recovered  against  the  plaintiff  2,486/.,  which  he 
was  compelled  to  pay  : — Held,  bad,  since  it  did 
not  appear  that  the  damage  to  the  plaintiff  was 
the  natural  result  of  the  wrongful  act  of  the  de- 
fendant. CoUins  V.  Cave,  6  H.  &  N.  131  ;  30  L.  J., 
Ex.  65  ;  6  Jur.,  N.  S.  1160  ;  8  W.  R.  586— Ex.  Ch. 
A  declaration  stated  that  the  plaintiff  was  a 
dealer  in  printed  silk  goods,  and  sent  the  defen- 
dant divers  lots  of  such  goods,  the  last  of  which 
contained  handkerchiefs,  which  had  been  printed 
by  the  plaintiff  with  an  ornamental  pattern,  and 
that  he  was  about  to  print  others  in  the  same 
manner  for  profit ;  all  which  was  known  to  the 
defendant ;  yet  he,  to  defraud  the  plaintiff,  and  to 
induce  him  to  desist  from  so  printing  the  same 
and  deprive  him  of  the  profits,  and  acquire  the 
same  for  his  own  use  and  benefit,  falsely  repre- 
sented to  the  plaintiff,  concerning  the  last  lot 
and  the  handkerchiefs,  that  in  the  last  lot  there 
was  a  copy  of  a  registered  pattern,  and  that  the 
parties  intended  to  proceed  against  the  plaintiff 
in  the  most  expensive  manner  by  injunction 
(meaning  that  the  pattern  was  a  copy  of  a  pattern 
registered  according  to  the  statute),  whereas  in 
fact  no  such  pattern  had  been  registered  ;  and 
no  parties  did  so  intend,  as  the  defendant  well 
knew.  Special  damage: — Held,  that  the  de- 
claration disclosed  a  good  cause  of  action,  and 
that  the  special  damage  naturally  flowed  from 
the  wrongful  act  of  defendant,  and  that  the 
innuendo  was  unnecessary.  Barley  v.  IfT^/- 
fttrd,  9  Q.  B.  197  ;  15  L.  J.,  Q.  B.  369  ;  10  Jur.  917. 

Foreign  Judgment — Defence  of  Fraud.]— The 
plaintiff  sued  upon  a  foreign  judgment ;  the 
defendant  alleged  that  the  judgment  had  been 
obtained  by  the  plaintiff  by  a  ifraudulent  mis- 
representation to  the  foreign  court : — Held,  upon 
demurrer,  that  this  was  a  good  ground  of  defence. 
Ahotdoff  V.  Oppenheirner,  52  L.  J.,  Q.  B.  1  ;  47 
L,  T.  325  ;  31  W.  R.  57— C.  A. 


In  Rem,  Effect  of  Fraudulent.]  —Adedara- 


tion  stated  that  the  captain  of  an  English  shij 
while  on  a  voyage  drew  a  bill  of  exchange  on  ~ 
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occupation,  and  that  he  believed  that  he  ooold 
immediately  occupy  it — ^alleged  that  the  defen- 
dant never  at  any  time  gave  the  plaintiff  notice 
that  the  house  was  in  tluit  state  ;  that  the  plain- 
tiff entered,  and  that  the  house  fell  and  did 
special  damage  : — Held,  that  the  declaration  did 
not  disclose  a  good  cause  of  action ;  for  it  did 
not  shew  that  the  defendant  made  any  misrepie- 
sentation  to  the  plaintiff  as  to  the  state  of  the 
house,  nor  that  the  plaintiff  was  induced  by  his 
own  belief  of  its  soundness,  or  by  anything  in 
the  conduct  of  the  defendant  amounting  to 
deceit,  to  hire  the  house.  EBotet  v.  Cadogan 
iEarV),  10  C.  B.  591  ;  20  L.  J.,  C.  P.  76  ;  15  Jur. 
428. 

A  declaration  stated  that  the  defendants 
falsely  and  fraudulently  deceived  the  plaintiff  in 
this,  that  the  defendants,  as  brokers  employed 
by  him  to  purchase  oil,  falsely  represented  to 
him  that  they  had  purchased  for  him  twenty- 
five  tons  of  palm-oil,  to  arrive  by  the  Gelma,  at 
30/.  per  ton  ;  by  reason  of  which  false  represen- 
tation the  plaintiff,  believing  that  twenty-five 
tons  of  palm-oil  had  been  so  bought,  and  would 
be  delivered  accordingly,  entered  into  certain 
contracts,  whereas  the  defendants  had  not  pur- 
chased the  quantity  of  palm-oil  or  any  palm-oil  by 
the  Celma  on  the  terms  aforesaid,  but  on  different 
terms,  viz.,  that  the  twenty-five  tons  were  sold, 
and  would  be  delivered  to  the  plaintiff  after  and 
subject  to  the  prior  delivery  of  800  tons  of  palm- 
oil  from  the  vessel.  The  declaration  proceeded 
to  state,  that  by  reason  of  the  vessel  not  having 
more  than  800  tons  of  palm-oil  on  board,  no  part 
of  the  twenty-five  tons  could  be  delivered  to  the 
plaintiff,  whereby  he  was  obliged  to  purchase  a 
like  quantity  of  palm-oil  at  other  places  at  a 
higher  price  : — Held,  that  as  the  declaration  was 
founded  upon  deceit,  in  the  absence  of  fraud  the 
action  could  not  be  sustained.  Tkom  v.  Biglandy 
8  Ex.  725  ;  22  L.  J.,  Ex.  243.  And  see  Ward  v. 
Hnhhs,  4  App.  Cas.  13  ;  48  L.  J.,  Q.  B.  281 ;  40 
L.  T.  73  ;  27  W.  R.  114  (ante,  col.  1848). 

2.   MiSBEPBKSENTATIONS  AS  TO  CEEDIT. 

Seferenoe — Tenant — No  aotiud  Intention  to 
Deceive.] — A.,  who  was  about  to  grant  a  lease  to 
B.,  wrote  to  C,  who  was  named  by  B.  as  a 
referee  :  "  B.  is  desirous  of  leasing  premises  from 
us  of  about  the  annual  value  of  400/.,  and  we 
will  be  glad  if  you  will  say  if  you  know  him  to 
be  in  a  good  and  responsible  position  to  meet 
the  responsibility  of  such  an  undertaking,  and  if 
you  can  recommend  him  as  a  safe  and  cdvieable 
tenant."  C.  answered  :  '*  I  have  much  pleasure 
in  replying  affirmatively."  On  this  B.  was 
accepted  as  tenant,  but  afterwiMs  deserted  the 
premises  without  paying  any  rent.  C,  when  he 
answered  the  'reference,  was  well  acquainted 
with  the  antecedents  of  B.,  and  knew  him  to  be 
a  person  of  no  substantial  means,  who  had  twice 
previously  failed  In  businesses  similar  to  that 
which  he  intended  to  carry  on  on  the  premises 
in  question.  C,  however,  had  no  positive  in- 
tention to  deceive  : — Held,  that  C.  was  answer- 
able to  A.  in  damages  for  misrepresentation. 
Leddell  v.  McDougal,  29  W.  R.  408— C.  A. 

Misrepresentation  by  Tenant  himself  as  to  Bo- 
ferenees.]  —  To  a  count  on  an  agreement  whereby 
the  defendant  agreed  upon  certain  terms  to  sell  to 
the  plaintiff  *'  all  his  unexpired  term  and  leasehold 
interest  in  a|farm  then  in  his  occupation,"  with 


owners  for  the  necessary  disbursements  of  the 
ship,  and  the  bill  was  dishonoured  at  maturity  ; 
that  the  plaintiff  had  in  the  meantime  become 
mortgagee  of  the  ship ;  that  by  the  French 
law  the  bon&  fide  holder  for  value  of  such 
a  bill,  if  a  !French  subject,  can  take  pro- 
ceedings in  rem  in  the  French  courts,  and 
attach  and  sell  the  ship  in  a  French  port  in 
order  to  pay  the  bill ;  that  the  defendants  being 
English  subjects,  and  the  holders  of  the  bill 
after  it  had  been  dishonoured,  conspired  with  a 
French  subject,  that  they  should  indorse  the 
bill  to  him  without  value,  and  that  he  should 
take  proceedings  in  the  French  courts,  and 
falsely  represent  that  he  was  a  bonsL  fide  holder 
for  value  ;  that  this  was  accordingly  done,  and 
orders  were  thereby  obtained  from  the  French 
courts,  that  the  ship  should  be  attached  and  sold 
in  a  French  port,  and  the  plaintiff  was  thus  de- 
prived of  his  property  in  her  : — ^Held,  that  the 
declaration  was  bad,  as  an  action  could  not  be 
maintained  while  the  judgment  in  rem,  though 
in  a  foreign  court,  and  obtained  as  alleged, 
remained  unreversed.  Ca^trique  v.  BehrenJt, 
30  L.  J.,  Q.  B.  163  ;  7  Jur.,N.  S.  1028  ;  4  L.T.  52. 

See  further^  eates,  sub  tit.  International 
Law. 

Fraud  in  Law.] — The  making  of  a  representa- 
tion which  a  party  knows  to  be  untrue,  and 
which  is  intended,  or  is  calculated,  from  the 
mode  in  which  it  is  made,  to  induce  another  to 
act  on  the  face  of  it,  so  that  he  may  incur 
damage,  is  a  fraud  in  law.  Polhill  v.  Walter,  3 
B.  &  Ad.  114.  See  WiUon  v.  Butler,  4  Bing. 
N.  C.  748. 

Therefore  where  a  bill  was  presented  for 
acceptance  at  the  oifice  of  the  drawee  when  he 
was  absent ;  and  A.,  who  lived  in  the  same 
house  with  the  drawee,  being  assured  by  one  of 
the  payees  that  the  bill  was  perfectly  regular, 
was  induced  to  write  on  the  bill  an  acceptance, 
as  by  the  procuration  of  the  drawee,  believing 
that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  by  the  latter.  The  bill  was  dis- 
honoured when  due,  and  the  indorsee  brought  an 
action  against  the  drawee,  and  on  proof  of  the 
above  facts  was  nonsuited.  The  indorsee  then 
sued  A.  for  falsely,  fraudulently,  and  deceitfully 
i-epresenting  that  he  was  authorized  to  accept  by 
procuration  ;  and  on  the  trial  the  jury  negatived 
all  fraud  in  fact : — Held,  notwithstanding,  that 
A.  was  liable,  because  he  must  be  considered  as 
having  intended  to  make  such  representation  to 
all  who  received  the  bill  in  the  course  of  its  cir- 
culation.   Ih. 

In  an  action  for  falsely  and  fraudulently  repre- 
senting a  ship  to  be  sound,  the  jury  was  directed 
to  find  for  the  plaintiff,  if  the  representation  was 
false  to  the  defendant's  knowledge,  and  the 
plaintiff  sustained  damage  in  consequence.  The 
jury  returned  a  verdict.  "We  find  for  the  plain- 
tiff, but  acquit  the  defendant  of  any  fraudulent 
intention."  The  judge  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintiff  : — Held, 
no  misdirection.  Milrte  v.  Marwood,  15  C.  B. 
778  ;  24  L.  J.,  C.  P.  36. 

Damage  where  no  B6preientation.]~A  decla-'* 
ration  i^ter  stating  that  the  defendant  let  a 
house  to  the  plaintiff,  knowing  at  the  time  that 
it  was  in  a  state  dangerous  to  occupy,  knowing 
also  that  the  plaintiff  was  ignorant  of  its  state, 
that  he  took  it  for  the  purpose  of  immediate 
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immediate  possession,  the  defendant  pleaded  that 
ho  held  the  farm  under  a  lease  containing  a 
covenant  not  to  assign  withoat  the  consent  in 
writing  of  the  lessor ;  that,  being  desirous  to 
part  with  the  farm,  he  applied  to  the  agent  of 
the  lessor  for  his  consent  to  his  doing  so,  and 
had  obtained  an  assurance,  that,  if  he  found  an 
eligible  tenant  who  could  give  satisfactory  refer- 
ences, the  consent  would  not  be  withheld  ;  that 
the  agreement  was  made  for  the  purpose  of  the 
plaintiff  becoming  occupier  of  the  farm,  and  that 
the  defendant  was  induced  by  the  plaintiff  to 
enter  into  the  agreement,  and  did  so,  upon  the 
faith  and  assurance,  as  the  plaintiff  knew,  and 
the  plaintiff,  in  order  to  induce  the  defendant  to 
enter  into  the  agreement,  represented  and  in- 
duced the  defendant  to  believe,  that  the  plaintiff 
was  a  person  of  respectability,  and  eligible  as 
tenant  of  the  farm,  and  could  give  references 
that  would  be  satisfactory  to  the  landlord, 
whereas,  in  truth,  he  was  not  a  person  of  re- 
spectability, and  could  not  and  did  not  give 
such  references  : — Held,  a  good  plea,  inasmuch 
as  it  shewed  that  the  defendant  was  induced  to 
enter  into  the  contract  by  a  false  representation 
of  the  plaintiff  as  to  a  fact  within  his  knowledge, 
and  which  was  material  to  the  subject-matter  of 
the  contract.  Canham  v.  Barry,  15  C.  B.  597  ; 
3  C.  L.  R.  487 ;  24  L.  J.,  C.  P.  100 ;  1  Jur.,  N.  S.  402. 

Muft  be  in  Writing.] — ^Where  credit  was 
given  upon  the  representation  of  a  third  person, 
and  the  representation  was  fraudulent,  no  action 
would  lie  unless  the  representation  was  in  writing. 
Jlaslflj?  V.  Fergusson,  2  N.  &  P.  269  ;  7  A.  &  E. 
^6  ;  1  Jur.  689. 

What  within  9  Geo.  4,  o.  14.] — A  representa- 
tion made  by  a  party  as  to  the  credit  of  a  firm, 
of  which  he  is  a  member,  is  a  representation  as 
to  the  credit  of  "another  person,"  within  the 
-statute.  Dcraux  v.  SteiTikelter,  8  Scott,  202  ;  6 
Bing.  N.  C.  84  ;  8  D.  P.  C.  33  ;  3  Jur.  1053. 

A  representation  by  the  defendant  that  money 
might  be  safely  lent  to  A.,  because  the  title-deeds 
to  aii  estate,  which  belonged  to  A.,  were  in  the 
defendant's  possession,  and  that  nothing  could  be 
done  without  his  knowledge,  and  that  the  plain- 
tiff would  be  safe  in  making  the  loan,  is  a  repre- 
sentation as  to  the  ability  of  A.  within  the 
statute,  fiwan  v.  Phillips,  3  N.  &  P.  447  ;  8  A. 
&  E.  467  ;  1  W.,  W.  &  H.  374  ;  2  Jur.  494. 

An  action  cannot  be  maintained  against  a 
trustee  for  a  false  representation  by  parol  of  the 
incumbrances  effected  on  the  trust  fund  by  the 
cestui  que  trust,  such  a  representation  being 
within  the  statute.  Per  Lord  Abinger,  C.  B., 
;and  Gumey,  B.,  diss.  Parke,  B.,  and  Alderson,  B. 
I/tjfle  V.  Barnard,  1  Gale,  388  ;  7  M.  &  W.  101. 

Where  a  false  and  fraudulent  representation 
has  been  made  in  writing  concerning  iiie  cha- 
racter or  credit  of  a  third  person,  to  the  intent 
and  purpose  that  such  thiid  person  may  obtain 
•credit,  and  he  does  obtain  credit,  an  action  will  lie 
against  the  person  making  the  misrepresentation, 
at  the  suit  of  the  person  injured  by  giving  the 
credit,  though  there  may  have  been  other  cir- 
cumstances whic*h  concurred  in  inducing  such 
credit,  if  the  representation  substantially  and 
mainly  conduced  to  the  obtaining  of  the  credit. 
Wade  V.  TaUan,  18  C.  B.  371 ;  25  L.  J.,  C.  P.  240  ; 
2  Jur.,N.  8.  491— Ex.  Ch. 

Sect.  6  of  Lord  Tenteiden's  Act — ^which  pro- 
Tides  that  no  action  shall  be  brought  whereby 
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to  charge  any  person  upon  a  representation 
concerning  the  credit  of  any  other  person,  to  the 
intent  that  such  other  person  may  obtain  credit, 
money,  or  goods,  unless  such  assurance  be  in 
writing,  signed  by  the  party  to  be  charged-^ 
applies  to  a  case  where  the  representation  is 
made  in  order  that  the  party  to  be  charged  may 
obtain  a  benefit  from  the  credit,  money,  or  goods 
being  obtained  by  such  other  person.  Pearson  v. 
Seligman,  48  L.  T.  842  ;  31  W.  R.  730— C.  A. 

Signature  by  Agent.] — The  signature  of  an 
authorized  agent  is  not  sufficient  whereon  to 
charge  a  party  making  a  false  representation. 
Williams  v.  Jfasm,  28  L.  T.  232  ;  21  W.  R.  386  ; 
S,  P,y  Swift  V.  Jewsbury,  9  L.  R.,  Q.  B.  301  ;  43 
L.  J.,  Q.  B.  66  ;  30  L.  T.  31 ;  22  W.  R.  319. 

Before  9  Geo.  4,  e.  14,  i.  6.] — In  an  action  for 
falsely  representing  the  character  of  another,  by 
reason  of  which  false  representation  he  obtained 
credit  of  the  plaintiff,  it  is  necessary  to  prove 
against  the  defendant  both  fraud  and  falsehood, 
viz.  that  the  representation  which  he  made  was 
false,  and  that  the  defendant  knew  it  to  be  false 
at  the  time  he  made  it :  falsehood  without  fraud 
is  not  sufficient.    Ashlin  v.  White^  Holt,  387. 

To  an  inquiry  concerning  the  credit  of 
another  who  was  recommended  to  deal  with  the 
plaintiff,  a  representation  by  the  defendant  that 
the  party  might  safely  be  credited,  and  that  he 
spoke  this  from  his  own  knowledge,  and  not  from 
hearsay,  will  not  sustain  an  action  for  damages, 
on  account  of  a  loss  sustained  by  the  default  of 
the  party,  who  turned  out  to  be  a  person  of  no 
credit,  if  it  appears  that  such  representation  was 
made  by  the  defendant  bon4  fide,  and  with  a  be- 
lief of  the  truth  of  it ;  for  the  foundation  of  the 
action  is  fraud  and  deceit  in  the  defendant,  and 
damage  to  the  plaintiff  by  means  thereof.  And 
taking  the  assertion  of  knowledge  secundum 
subjectam  materiam,  viz.  the  credit  of  another, 
it  meant  no  other  than  a  strong  belief,  founded 
on  what  appeared  to  the  defendant  to  be  reason- 
able and  certain  grounds.  Haycroft  v.  Creasy, 
2  East,  92. 

If  a  person  employs  an  agent  to  take  orders, 
and  a  representation  is  made  to  him  of  the 
solvency  of  a  person,  whom  he  advises  his  em- 
ployers to  trust  for  goods,  if  he  at  the  time  knew 
that  such  person  was  not  solvent,  though  he 
did  not  communicate  it  to  his  employers,  they 
cannot  maintain  an  action  against  the  person 
who  made  such  false  representation.  Cowen  v. 
Simpson,  1  Esp.  290. 

In  an  action  for  giving  a  false  character  to  a 
tradesman,  whereby  he  was  induced  to  trust  an 
insolvent  person,  fraud  is  necessary  to  support 
the  action.     Ta2>p  v.  Lee,  3  B.  &  P.  367. 

If  A.  fraudulently  represents  the  circumstances 
of  B.  to  be  good,  in  order  to  induce  C.  to  give 
him  credit,  and  adds,  "  if  he  does  not  pay  for 
the  goods,  I  will ; "  an  action  may  be  maintained 
against  A.  for  the  misrepresentation,  notwith- 
standing the  addition  of  the  promise.  Ilamar  v. 
Alexander,  2  N.  R.  241. 

A  man  by  false  representation  induces  another 
to  supply  goods  on  the  credit  of  a  third  person, 
and  enters  into  a  collateral  undertaking,  not  in 
writing,  to  pay  for  them ;  he  is  not  liable  for 
goods  sold,  out  must  be  sued  in  an  action  of 
deceit.     Thomjfson  v.  Bond,  1  Camp.  4. 

Amount  of  Beiponsibility.] — If  A.  makes 
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an  inquiry  of  B.  as  to  the  circumstances  of  C. 
with  res{)ect  to  opening  an  account  with  him  as 
a  general  customer,  and  B.  fraudulently  misre- 
presenti)  them,  in  consequence  of  which  A.  sells 
0.  goods  from  time  to  time,  and  is  afterwards  a 
loser  by  him,  an  action  lies  for  the  deceit, 
although  the  buyer  pays  for  the  first  parcel  of 
goods,  on  the  purchase  of  which  the  reference  is 
made  ;  but  the  defendant  is  liable  only  within  a 
reasonable  time,  and  to  a  reasonable  amount. 
Hutchinson  v.  BeU,  1  Taunt.  658. 

If  A.  inquires  generally  of  B.  concerning  the 
circumstances  of  C.,  A.  cannot  maintaui  an  action 
against  B.  for  a  deceitful  representation  \i\yoi\ 
this  subject  if  C.  pays  A.  for  the  goods  which  it 
was  in  contemplation  to  sell  when  the  repre- 
sentation was  made,  although  C.  becomes  in- 
solvent, and  is  indebted  to  A.  for  other  goods 
subsequently  sold.  De  (rravcK  v.  Smith,  2 
Camp.  533. 

A  tradesman  can  only  recover,  against  a  person 
making  a  false  representation  of  the  means  of 
one  wno  referred  to  him,  such  damage  as  is 
justly  and  immediately  referable  to  the  false 
representation.  Therefore,  if  the  tradesman 
gives  an  indiscreet  and  ill-judging  credit,  he  can- 
not make  the  referee  answerable  for  any  loss 
occasioned  by  it.  Corhett  v.  Brown,  8  Bing.  35  : 
1  M.  &  Scott,  85  ;  5  C.  &  P.  363  ;  1  M.  &  Rob. 
108. 


3.  Representations  as  to  Agency. 

Sxtont  of  Liability.] — The  directors  of  a  rail- 
way company  which  had  fully  exercised  the  bor- 
rowing powers  conferred  upon  it  by  its  special  act, 
in  August,  1864,  advertisea  that  they  were  "  pre- 
pared to  receive  proposals  for  loans  on  mortgage 
debentures,"  *'  to  replace  loans  falling  due."  W. 
offered  a  loan  of  500/. ;  and,  his  offer  being 
accepted,  he  in  the  same  month  sent  his  cheque 
for  500/.  to  the  directors,  for  which  he  requested 
that  a  debenture  should  be  issued  to  him.  In 
pursuance  of  a  resolution  of  the  directors  to  that 
effect,  the  cheque  was  handed  to  H.,  the  con- 
tractor for  the  works,  who  had  been  (but  had 
then  ceased  to  be)  the  holder  of  seven  debenture 
bonds  for  500/.  each  ;  and  H.  was  requested  to 
transfer  one  of  them  to  W. ;  and  it  was  by  the 
same  resolution  directed  "  that  such  bond  be  on 
the  1st  of  October  exchanged  for  a  new  one." 
H.  kept  the  cheque  (which  was  duly  honoured), 
but  was  unable  to  transfer  the  debenture  ;  and 
in  pursuance  of  a  resolution  of  the  directors  of 
the  5th  of  October,  a  new  debenture  bond  for 
500/.  was  sealed  and  sent  to  the  executor  of  W. 
The  defendant,  a  director  of  the  company,  was  a 
party  to  each  of  the  above  transactions.  By  a 
decree  of  the  Court  of  Chancery  of  the  14th  of 
February,  1868,  the  above-mentioned  debenture 
was  declared  void,  as  being  for  a  sum  in  excess 
of  the  borrowing  powers  of  the  company  : — Held, 
that  the  defendant  was  liable  as  for  a  breach  of 
warranty;  that  the  directors  had  power  under 
the  circumstances  to  issue  a  debenture,  which 
would  be  valid  and  binding  upon  the  company ; 
and  that  the  plaintiff  was  entitled  to  recover  as 
against  him  the  600/.,  together  with  interest  by 
way  of  damages.  Weeks  v.  Property  8  L.  R., 
C.  P.  427  ;  42  L.  J.,  C.  P.  129  ;  21  W.  R.  676. 

Directors  of  Company  honouring  Cheqnei.] — 
If  a  man  misrepresents  a  fact,  to  that  fact  he  is 
bound,  if  any  other  person,  misled  by  such  mis- 


'  representation,  acts  upon  it,  and  thereby  suffers 
damage.  Beattie  v.  Elmry  (^Lord),  7  L.  R.,  H.  L. 
102  ;  44  L.  J.,  Ch.  20  ;  30  L.  T.  581 .;  22  W.  R. 
897. 

A  direction  given  by  persons  who  are  directors 
of  a  comi)any  to  their  bankers,  when  the  com- 
pany had  a  balance  in  the  hands  of  the  bankers, 
to  honour  cheques  drawn  and  signed  in  a  par- 
ticular manner,  does  not  of  itself  impose  on  the 
directors  any  personal  responsibility  as  to  those 
;  cheques.  This  direction  is  in  no  sense  a  mis- 
representation, so  as  to  make  those  who  gave  it 
personally  liable  to  those  who  acted  upon  it. 
lb. 

Nor,  though  that  direction  should  continue  to 
be  acted  on  by  the  bankers  after  the  company's 
account  has  been  overdrawn,  will  it  entail  on 
the  directors  who  gave  it  any  personal  liability. 
Nor  will  it  entail  any  such  liability  on  those 
who,  at  a  subsequent  meeting  of  the  board  of 
directors,  confirmed  the  minutes  of  the  board 
meeting  at  which  it  was  given,  and  who  drew 
cheques  in  accordance  with  it,  though  the  ac- 
count was  overdrawn  when  these  latter  chcqnes 
were  issued  and  honoured.    Jb, 

Bankers  under  advances  to  a  railway  com- 
pany made  a  demand  on  the  directors  of  the 
company  to  deliver  to  them  as  security  for  the 
advances  "  unissued  shares  "  of  the  company,  and 
"  such  preference  shares  and  debentures  as  yon 
may  obtain  authority  to  raise  in  next  session  of 
pailiament."  This  demand  was  not  construed 
to  mean  that  the  shares  and  debentures  should 
be  paid-up  shares  and  debentures,  and  the  direc- 
tors by  delivering  unissued  shares  and  debentures 
(on  which  money  had  not  been  paid),  were  not 
guilty  of  any  misrepresentation,  and  did  not 
render  themselves  liable  to  make  good  to  the 
bankers  those  shares  and  debentures.    Jb. 

Two  directors  of  a  public  company  wrote  to 
their  bankers  informing  them  that  one  C.  had 
been  appointed  manager  of  the  company,  and 
had  authority  to  draw  cheques  on  the  accoimt  of 
the  company.  At  the  date  of  the  letter  the 
account  was,  to  the  knowledge  of  these  directors, 
overdrawn,  and  C.  further  overdrew  the  account. 
The  directors,  as  such,  had  no  authority  to  over- 
draw : — Held,  that  there  was  evidence  of  an 
implied  warranty  on  the  part  of  the  directors 
that  C.  had  authority  to  bind  the  company,  and 
that  the  directors  were  personally  liable.  Clttrry 
V.  Coloni-al  Bank  of  Anttralia,  38  L.  J.,  P.  C. 
49  ;  17  W.  R.  1031. 


Giving  Bill.] — In  an  action  against  direc- 


tors of  a  company  for  false  representation  that 
they  had  authority  to  bind  the  company  by  their 
acceptance  of  a  bill  of  exchange  drawn  on  the 
company,  it  is  incumbent  on  the  plaintiff  to 
shew  that  he  has  sustained  damage,  and  an 
action  is  not,  therefore,  maintainable  by  the 
indorsee,  unless  he  shews  that  he  gave  value  for 
it,  or  was  otherwise  damnified.  Eastwood  v. 
Baine,  3  H.  &  N.  738  ;  28  L.  J.,  Ex.  74  ;  7  W.  R. 
90. 

Borrowing.] — A  person  lent  money  to  a 

building  society,  established  under  6  &  7  Will.  4, 
c.  32,  and  received  the  following  certificate  : — 
"  I.  P.  Benefit  Building  Society.    This  is  to  cer- 
tify that  R.  has  this  day  deposited  70/.  with  the 
1 1.  P.  Benefit  Building  Society,  for  a  period  of 
'  three  months  certain,  upon  which  interest  at  the 
i  rate  of  5/.  per  cent,  per  annum  will  be  alloweil." 


1861        FRAUD   AND    MISREPRESENTATION— ^cfton  for.        1862 


This  certificate  was  signed  by  the  directors.  The 
lender  afterwards  discovered  that  the  rules  of 
the  society  did  not  empower  it  to  borrow  money, 
and  sued  the  directors  who  had  signed  the  instru- 
ment : — Held,  that  they  were  personally  liable, 
as  the  certificate  amounted  to  a  warranty  on 
their  part  that  the  society  had  power  to  borrow 
money.  Hichardson  v.  WilUamton,  6  L.  R., 
Q.  B.  276 ;  40  L.  J.,  Q.  B.  145. 

Arehiteet'i  Order  for  Building  Materials.] — 
A  declaration  stated  that  the  defendant,  who 
was  employed  as  architect  by  A.  and  others  to 
superintend  the  building  of  a  church,- falsely 
and  fraudulently  represented  and  pretended 
that  he  was  authorized  by  A.  to  order,  and  did 
order,  stone  of  the  plaintiff  for  the  building  of  the 
church,  for  and  on  account  of,  and  to  be  charged 
to  A.,  and  that  the  plaintiff  relying  on  that 
representation,  and  believing  that  the  defendant 
had  authority  from  A.  to  oi^er  the  stone  on  his 
account,  delivered  the  same,  and  the  same  was 
used  in  the  building  of  the  church  ;  whereas  in 
truth  and  in  fact  the  defendant  was  not,  as  he 
well  knew,  authorized  so  to  order  the  stone.  It 
then  went  on  to  aver,  that  A.,  refusing  to  pay 
for  the  stone,  the  plaintiff,  trusting  in  the  repre- 
sentation of  the  defendant,  sued  A.  for  the  price 
and  failed  in  the  action,  and  had  to  pay  A.'s 
costs,  and  also  the  costs  incurred  by  his,  the 
plaintiff's,  attorney  : — Held,  that  the  declaration 
sufficiently  disclosed  a  cause  of  action,  and,  it 
appearing  that  the  defendant  had  no  such  autho- 
rity as  he  represented,  that  the  plaintiff  was  en- 
titled to  recover,  not  only  the  value  of  the  stone, 
but  also  the  costs-  he  had  incurred  and  paid  in 
the  former  action.  Randell  v.  Trimefiy  18  C.  B. 
786  ;  23  L.  J.,  C.  P.  307. 

Agent  Letting  Land.] — W.,  believing  that  he 
was  authorized  by  G.,  entered  into  an  agreement 
with  C.  for  letting  to  him  a  farm  belonging  to 
G.  on  a  lease  for  twelve  years,  and  signed  the 
agreement  as  agent  of  G.  C,  believing  that  W. 
had  authority  to  make  and  sign  the  agreement 
as  the  agent  of  G.,  entered  upon  the  &rm,  and 
expended  money  in  the  cultivation  and  improve- 
ment of  it.  C.  was  informed-  that  G.  refused  to 
sign  the  lease,  on  the  ground  that  W.  was  not 
authorized  to  let  the  farm  for  twelve  years,  or 
on  the  terms  set  forth  in  the  agreement,  and 
thereupon  instituted  a  suit  in  chancery  against 
G.  for  a  specific  performance,  and  gave  notice  to 
W.  that  he  would  proceed  with  the  suit  at  his 
expense,  unless  he  required  him  not  to  do  so. 
The  suit  came  on,  and  the  bill  was  dismissed 
upon  the  ground  that  W.  had  no  authority  from 
G.  to  sign  the  agreement  as  his  agent  or  on  his 
behalf ;  and  C.  afterwards  quitted  the  farm  in 
pursuance  of  a  notice  from  G.  : — Held,  that  \V. 
was  liable  to  C  in  an  action  on  an  implied  war- 
ranty that  he  had  authority  from  G.  to.  sign  the 
agreement ;  and  that  C.  could  recover,  first,  the 
money  expended  upon  the  farm  ;  and,  secondly, 
the  costs  of  the  chancery  suit.  Collen  v.  Wright^ 
7  El.  &  Bl.  301 ;  26  L.  J.,  Q.  B.  147  ;  3  Jur., 
N.  S.  363.  Affirmed  on  appeal,  8  El.  k  Bl.  647  ; 
27  K  J.,  Q.  B.  215— Ex.  Ch. 

A  defendant,  bond  fide  believing  he  had 
authority,  verbally  agreed,  on  behalf  of  the 
owners,  to  let  to  the  plaintiff  a  house  for  seven 
years,  and  he  wa^  let  into  possession  by  the 
defendant,  and  began  repairing  the  premises. 
The  owners  had  not  given  the  defendant  autho- 


rity, and  they  informed  the  plaintiff  of  this,  and 
brought  ejectment  against  him ;  the  plaintiff 
consulted  the  defendant,  who  persisted  that  he 
had  authority,  and  advised  the  plaintiff  to  defend 
the  action,  and  a  verdict  passed  against  him. 
The  plaintiff  having  brought  an  action  against 
the  defendant  for  his  breach  of  warranty  of 
authority  : — Held,  that  he  could  not  recover  the 
costs  of  defending  the  ejectment,  as  they  were 
not  the  consequence  of  the  defendant's  breach 
of  warranty,  inasmuch  as  if  he  had  had  autho- 
rity, the  plaintiff  could  not  have  succeeded  in 
the  ejectment,  by  reason  of  the  agreement  being 
verbal  only,  and  consequently  creating  no  more 
than  a  tenancy  at  will.  Poio  v.  Davu,  1  B.  &  S. 
220  ;  30  L.  J.,  Q.  B.  257  ;  7  Jur..  N.  S.  1018  ;  4 
L.  T.  399  ;  9  W.  R.  611. 

In  an  action  for  a  deceit,  the  plaintiff  declared 
that  he  had  employed  the  defendant  to  obtain  a 
lease  for  him  ;  that  the  defendant  fraudulently 
represented  to  him  that  a  premium  of  150Z.  was 
to  be  paid  for  it,  whereas  only  100/.  was  to  be 
paid ;  by  means  of  which  fraudulent  representa- 
tion, the  defendant  obtained  from  him  50/.,  and 
converted  it  to  his  own  use  : — Held,  that  these 
allegations  were  sufficient,  without  further 
stating  that  the  50/.  so  obtained  was  over  and 
above  the  100/.  to  be  paid  for  the  lease.  Pew^ 
tress  V.  Austin,  2  Marsh.  217  ;  6  Taunt.  522. 

4.  AGAIKST  WHOM  MAINTAIXABLE. 

Liability  of  Prineipal  for  Fraud  of  Agent.] -r- 
A  master  is  answerable  for  every  such  wrong  of 
his  servant  or  of  his  agent  as  is  committed  in 
the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity 
of  the  master  is  proved ;  and  there  is  no  dis- 
tinction between  tne  case  of  fraud  and  the  case 
of  any  other  wrong.  Ma^Ttay  v.  Comm^trcia} 
Bank  of  New  Bmnstoiclt,  5  L.  R.,  P.  C.  394  ;  4» 
L.  J.,  P.  C.  31  ;  30  L.  T.  180  ;  22  W.  R.  473. 

When  one  party  has  suffered,  and  another  has 
profited  by,  the  fraudulent  representation  of  an 
agent  of  the  latter  made  within  the  scope  of  his 
authority,  the  former  is  entitled  to  recover 
damages.    Jh. 

An  action  of  deceit  may  be  maintained  against 
a  company,  whether  incorporated  or  not  incor- 
porated, in  respect  of  the  &aud  of  its  agent.   lb. 

An  officer  of  a  banking  corporation,  whose 
duty  it  was  to  obtain  the  acceptance  of  bills  of 
exchange  in  which  the  bank  was  interested,, 
fraudulently,  but  without  the  knowledge  of  the 
president  or  directors  of  the  bank,  made  a  repre- 
sentation to  A.  which,  by  omitting  a  material 
fact,  misled  him,  and  induced  him  to  accept  a 
bill  in  which  the  bank  was  interested  ;  and  he 
was  compelled  to  pay  the  bill : — Held,  that  he 
could  recover  from  the  bank  the  amount  so  paid. 
lb. 

In  an  action  of  deceit,  whether  against  a  per- 
son or  against  a  company,  the  fraud  of  the  agent 
may  be  treated  for  the  purposes  of  pleading  as 
that  of  the  principal.    lb. 

A  principal  is  liable  to  an  action  for  the  fraudu- 
lent misrepresentation  of  his  agent,  acting  in 
the  course  of  his  business.  BarwirJe  v.  EnglUh 
Joint  Stock  Bank,  2  L.  R.,  Ex.  259  ;  36  L.  J., 
Ex.  147— Ex.  Ch. 

A  principal  authorized  his  agent  to  sell  a  log 
of  mahogany.  The  agent  fraudulently  concealed 
from  an  intended  purchaser  a  defect  in  the  log^ 
who,  upon  the  agent's  assurance  that  it  was 
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sound  and  worth  3«.  or  is.  a  foot,  bought  it  at  3s. 
a  foot.  The  log  was  delivered  to  the  purchaser, 
and  paid  for  by  two  bills  given  to  the  principal, 
and  paid  by  the  purchaser.  The  log  was  sawn 
up  and  partly  used  by  the  purchaser,  who  then 
discovered  it  to  be  hollow  and  defective,  and 
almost  valueless.  The  principal  did  not  in  any 
way  whatever  authorize,  nor  nad  he  any  know- 
ledge of  the  fraud  practised  by  the  agent  until 
the  transaction  was  completed,  but  the  principal 
had  all  the  benefit  of  the  contract.  In  an  action 
of  deceit  by  the  purchaser  against  the  principal : 
—Held,  per  Pollock,  C.  B.,  and  Wilde,  B.,  that 
the  principal  was  liable ;  by  Martin  and  Bram- 
well,  BB.,  that  the  principal  was  not  liable. 
Udell  V.  Atherton,  7  H.  &  N.  172  ;  30  L.  J.,  Ex. 
337  ;  7  Jur.,  N.  S.  777  ;  4  L.  T.  797. 


Knowledge   of   Frand.]  —  A   company 


formed  to  work  a  mine  was  compelled  from  want 
of  funds  to  cease  working  :  money  was  then  ad- 
vanced to  them  by  some  of  the  directors,  and 
amongst  them  Bamett  and  Baldwin.  Afterwards, 
at  a  general  meeting  of  the  company,  held  in  order 
to  provide  for  the  existing  deficit  and  for  work- 
ing expenses,  the  directors  were  authorized  to 
issue  debentures  on  such  terms  and  for  such 
amounts  as  they  in  their  discretion  might  think 
fit.  The  directors  accordingly  authorized  the 
secretary  to  employ  a  firm  of  brokers  to  place 
the  debentures.  The  brokers  prepared  and 
issued  a  prospectus,  bearing  the  names  of  Bell 
and  others  as  directors,  and  containing  state- 
ments as  to  the  condition  and  prospects  of  the 
company,  on  the  faith  of  which  the  plaintiff 
and  others  purchased  debentures.  Hie  money 
thus  raised  was  paid  to  the  company^s  bankers, 
and  part  of  it  was  applied  by  the  directors  on 
behalf  of  the  company  to  repay  the  advances 
made  by  Bamett  and  Baldwin.  The  debentures 
having  become  worthless,  the  plaintiff  brought 
an  action  for  damages  against  Bell  and  others 
in  respect  of  the  statements  in  the  prospectus, 
some  of  which  were  alleged  to  be  iraudulent. 
The  jury  found  that  the  prospectus  contained 
statements  of  facts  which  were  false  to  the 
knowledge  of  the  brokers,  and  by  which  the 
plaintiff  was  induced  to  part  with  his  money  ; 
that  none  of  the  false  statements  were  made  by 
Bell  personally  or  by  his  authority  ;  that  the 
brokers  had  authority  to  issue  a  prospectus,  but 
no  authority  to  include  in  it  statements  which 
were  fraudulent ;  and  that  Bell  derived  no 
benefit  from  the  money  raised  by  the  deben- 
tures : — Held,  that  Bell  was  not  liable.  By 
Cockbum,  C.  J.,  and  Brett,  L.  J.,  on  the  ground 
that  though  a  party  as  director  to  the  receipt 
of  money,  Bell  was  not  aware  of  the  falsehood 
of  the  statements  contained  in  the  prospectus, 
and  derived  no  personal  benefit  from  the  receipt 
of  the  money.  By  Bramwcll,  L.  J.,  that  Bell 
had  been  guilty  of  no  moral  fraud,  and  not  being 
the  principal  of  the  brokers  could  not  be  held 
to  have  impliedly  undertaken  for  the  absence  of 
fraud  in  them  in  issuing  the  prospectus.  Weir 
V.  Bell,  3  Ex.  D.  238 ;  47  L.  J.,  Ex.  704  ;  38 
li.  T.  929 ;  26  W.  R.  746— C.  A.  Affirming  3 
Ex.  D.  32;  26  W.  R.  147. 

But  by  Cotton,  L.  J.,  that  Bell  was  liable  in 
nn  action  to  the  plaintiff,  for  it  was  his  duty  as 
director  to  ascertain  whether  the  statements  in 
the  prospectus  were  true  or  false.    Ih. 

A  director  of  a  company  is  not  liable  for  a 
fraud  (such  as  the  issue  of  a  fraudulent  pro- 


spectus) committed  by  his  co-directors,  or  by 
any  other  agent  of  the  company,  unless  he  has 
either  exprc^y  authorized  or  tacitly  permitted 
its  commission.  Oargill  v.  Botoer,  10  Ch.  D. 
602  ;  47  L.  J.,  Ch.  649  ;  38  L.  T.  779  ;  26  W.  R, 
716. 

Where  Agent  ii  I^oraat  of  Defect]— The 

defendant's  son,  acting  for  the  defendant,  and 
with  the  defendant's  authority,  represented  that 
certain  sheep,  which  he  sold  to  the  plaintiff, 
were  all  right.  The  defendant  had  fraudulently 
concealed  from  his  son  that  the  sheep  had  the 
rot,  and  fraudulently  gave  the  son  authority  to 
sell  them  for  the  best  price,  intending  that  the 
son  should  represent  that  they  were  sound: — 
Held,  that  the  defendant  was  liable  in  an  action 
to  recover  damages  for  fraudulent  misrepresenta- 
tion. LudgaUr  v.  Lwe,  44  L.  T.  694  ;  45  J.  P. 
600— C.  A. 

Where  a  principal  purposely  employs  an  agent 
ignorant  of  the  truth,  in  order  that  such  agent 
may  innocently  make  a  false  statement  believ- 
ing it  to  be  true,  and  may  so  deceive  the  party 
with  whom  he  is  dealing,  the  representation  by 
the  agent  becomes  a  misrepresentation  by  the 
principal  so  as  to  vitiate  the  contract.    Ih, 

Indirect  Benefit  through  Frand  of  Agent.]— 
A  secretary  and  financial  agent  of  a  company, 
having  authority  to  get  bills  discounted,  forged 
bills  and  got  them  discounted.  He  paid  the 
proceeds  into  a  bank  to  the  account  of  a  firm 
to  which  he  belonged,  and  in  his  character  of 
a  member  of  that  firm  drew  cheques  on  the 
account  in  favour  of  the  company ;  and  it  was 
alleged  that,  out  of  the  amounts  so  drawn,  he 
actually  made  payments  for  the  benefit  of  the 
company.  The  bill  discounter  had  not  nego- 
tiated the  bills.  In  the  winding  up  of  the  com- 
pany, the  discounter  asking  for  an  inquiry,  what 
amount  of  proceeds  of  the  bills  had  thus  reached 
tfhe  company,  and  asking  to  claim  for  the  amount 
when  ascertained  : — Held,  that  an  inquiry  must 
be  directed  what  amount  of  the  proceeds  of  the 
bills  had  been  applied,  directly  or  indirectly,  for 
the  benefit  of  the  company,  and  that  a  claim 
for  the  amount  when  ascertained  would  be  good. 
Japanese  Curtains  and  Patent  Fabric  Cktmpany, 
In  re,  Shoolhred,  Ex  parte,  28  W.  R.  339. 

Directors  —  Fraudulent  Proipectue.]— In  an 

action  for  deceit,  if  it  is  proved  that  the  plain- 
tiff did  not  rely  upon  the  &lse  statement  com- 
plained of,  he  cannot  maintain  the  action. 
Stnith.  V.  Chadwicli,  20  Ch.  D.  27  ;  51  L.  J.,  Ch. 
697  ;  46  L.  T.  702  ;  30  W.  R.  661— C.  A. 

If  a  statement,  although  untrue  to  the  know- 
ledge of  the  defendants,  is  so  trivial  that  it 
could  not  in  the  opinion  of  the  court  have  in- 
fluenced the  conduct  of  the  plaintiff,  it  will  not 
support  an  action  for  deceit.    Ih. 

If  a  statement,  by  which  the  plaintiff  says  he 
has  been  deceived,  is  ambiguous,  the  plaintiff  is 
bound  to  state  the  meaning  which  he  attached 
to  it,  and  cannot  leave  the  court  to  put  a  mean- 
ing upon  it.    Ih. 

The  prospectus  of  a  company  stated  that  the 
present  value  of  the  turnover  or  output  of  the 
entire  works  was  more  than  a  million  sterling 
per  annum.  The  plaintiff  complained  that  that 
was  untrue,  but  declined  to  state  the  meaning 
which  he  attached  to  the  words,  "  turnover  or 
output,"  except   that  he  understood  them  in 
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their  ordinary  meaning : — Held,  that  the  exprcs-  i 
sion  was  ambiguons,  and  that  as  the  pl^ntin  did  ' 
not  state  in  what  sense  he  understood  it,  he 
could   not   rely  upon  the  misstatement   as  a 
ground  of  action.    Ih. 

A  misstatement  of  the  valuation  of  the  pro- 
perty of  a  company  to  the  amount  of  3,000/.  out 
of  301,000/.  held  not  to  be  a  material  misstate- 
ment.   Ih. 

If  the  name  of  a  person  is  improperly  placed 
on  the  list  of  directors  in  the  prospectus  of  a 
company,  it  must  depend  upon  the  circumstances 
of  the  case  whether  it  is  a  material  misstate- 
ment,   lb. 

The  prospectus  of  an  iron-working  company 
stated  that  the  purchase-money  for  the  works 
was  to  be  paid  by  instalments,  the  amount  of 
which  was  mentioned,  but  it  did  not  state,  ac- 
cording to  the  fact,  that  interest  was  to  be  paid 
on  the  instalments  : — Held,  that  the  omission  of 
mention  of  the  interest  was  not  a  material  mis- 
statement,   lb. 


Contemporaneoiu  Doonments.] — The  de- 


fendants sent  to  the  plaintiff  the  prospectus  of  a 
company,  for  whom  they  acted  as  agents,  on  the 
faith  of  which  the  plaintiff  took  ^ares  in  the 
company.  A  few  days  afterwards  the  defendants 
sent  the  plaintiff  a  circular  containing  other 
btatements  concerning  the  company,  but  the 
plaintiff  did  not  receive  it  till  after  he  had  taken 
the  shares  : — Held,  that  the  circular  could  not 
be  taken  as  a  contemporaneous  document  with 
the  prospectus,  and  could  not  be  read  for  the 
purpose  of  explaining  it.    lb, 

Disoloinre  of  Contraet  by.]  —  Action 

brought  by  a  plaintiff  under  the  Companies  Act, 
1867,  s.  38,  to  recover  the  amount  paid  by  him 
on  siiares  taken  by  him  in  a  company  on  the 
ground  of  the  fraud  of  the  promoters  of  the 
company,  in  omitting  from  the  prospectus  two 
contracts  entered  into  by  them  as  promoters,  the 
one  a  contract  between  C.  &  P.  and  S.,  for  the 
purchase  of  certain  foreign  concessions  for  the 
construction  of  tramways  which  the  company 
was  afterwards  incorporated  to  make  and  work  ; 
the  other  a  contract  between  C.  &  P.  and  G.,  as 
to  certain  payments  to  be  made  by  C.  &  P.  to  G. 
in  consideration  of  his  obtaining  for  them  a  con- 
tract from  the  company  for  the  construction  of 
the  tramways,  by  means  of  which  fraud  the 
plaintiff  had  been  induced  to  take  shares,  which 
proved  worthless.  The  jury  found  that  these 
contracts  were  material  to  be  made  known  to  the 
intended  shareholders  of  the  company: — Held, 
that  the  contracts  ought  to  have  been  specified 
in  the  prospectus,  and  ^hat  the  defendants  were 
liable.  Twyeross  v.  Orant,  2  C.  P.  D.  469  ;  46 
L.  J.,  C.  P.  636  ;  36  L.  T.  812 ;  25  W.  B.  701— 
C.  A.    Affirming  26  W.  B.  586. 

At  the  trial  the  judge  directed  the  jury  that 
if  the  real  damage  occasioned  to  the  plaintiff  by 
the  defendant's  fraud  was  the  price  he  paid  for 
the  shares,  he  was  entitled  to  recover  that 
amount.  The  jury  assessed  the  damages  at  the 
price  paid  by  the  plaintiff  : — Held,  that  the 
direction  was  right,  and  that  the  shares  taken  by 
him  being  worthless  he  was  entitled  to  recover 
the  amount  paid  by  him  for  them.    lb. 

B.  and  C.  being  ^possessed  of  a  patent,  agree<l 
to  sell  it  to  a  company  for  66,000/.,  but  by  a 
series  of  contracts  it  was  arranged  that  only 
2,000/.  out  of  that  sum  should  he  retained  by 


them  for  their  own  use,  and  that  64.000/.  should 
be  divided  between  the  promoters  of  the  com- 
pany. The  prospectus,  issued  on  behalf  of  the 
company,  did  not  mention  the  contracts  relating 
to  tiie  disposal  of  the  purchase-money  of  the 
patent.  The  defendants  were  promoters  and 
directors  of  the  company.  The  plaintiff  sub- 
scribed for  shares,  but  he  afterwtirds  sued  the 
defendants  to  recover  the  price  of  the  shares 
subscribed  for  by  him  : — Held,  upon  demurrer, 
by  Baggallay  and  Thesiger,  L.  J  J.  (Bramwell, 
L.  J.,  dissenting),  that  the  contracts  as  to  the 
disposal  of  the  purchase-money  of  the  patent 
ought  to  have  been  specified  in  the  prospectus 
pursuant  to  the  Companies  Act,  1867,  s.  38,  and 
that  the  defendants  were  liable  to  the  plaintiff 
for  the  price  of  his  shares.  Governs  case  (1  Ch. 
D.  182)  and  TSjoycross  v.  Grant  (2  C.  P.  D.  469) 
discussed.  Sullivan  v.  Mitoalfe^  5  C.  P.  D.  455  ; 
49  L.  J.,  C.  P.  815  ;  29  W.  B.  181— G.  A. 

Bona  fides.] — To  entitle  a  party  to  main- 
tain an  action  against  the  directors  of  a  joint- 
stock  company,  for  false  and  fraudulent  repre- 
sentations contained  in  the  prospectus  and  scrip 
certificates  issued  by  them,  it  must  distinctly 
appear  that  he  became  the  purchaser  of  the 
shares  upon  the  faith  of  such  representations. 
Shrewshtry  v.  Blmnt,  2  Scott,  N.  B.  688  ;  2  M. 
&  G.  476. 

To  render  the  directors  liable  to  such  an 
action,  it  is  not  enough  to  shew  that  the  repre- 
sentations are  false.  If  the  directors  acted  upon 
a  fair  and  reasonably  well-grounded  belief  tnat 
they  were  true,  they  are  not  responsible  for 
them,  however  unfounded  they  may  turn  out  to 
be.    lb. 

Constmotioii.] — An  action  will  He  against 

a  director  of  a  mining  company  for  false  and 
fraudulent  representations  contained  in  a  pro- 
spectus, issued  with  his  sanction,  although  the 
language  might  be  susceptible  of  a  meaning 
which  would  make  it  not  literally  untrue,  and  it 
is  not  necessary  that  the  representations  should 
have  been  made  directly  by  the  defendant  to  the 
plaintiff,  it  is  enough  that  they  are  contained 
in  a  document  which  is  meant  to  be  circulated 
amongst  the  class  of  persons  who  are  likely  to  be 
deceived  by  it.  Clarke  v.  Dickson^  6  C.  B.,  N.  S. 
453  ;  28  L.  J.,  C.  P.  225  ;  6  Jur.,  N.  S.  1029  ;  7 
W.  B,  443, 

It  is  no  defence  to  such  an  action  that  the  false 
representations  contained  in  the  prospectus  were 
not  tlie  sole  inducement  to  the  plaintiff  to  buy 
shares  in  the  concern.    lb. 

In  an  action  against  directors  of  a  company  for 
false  and  fraudulent  representations  by  which 
the  plaintiff  alleges  he  was  induced  to  take 
shares,  the  question  of  the  truth  of  the  statements 
set  forth  in  the  prospectus,  even  as  to  such  of 
the  directors  as  are  parties,  is  to  be  considered, 
not  in  a  strict  or  a  legal,  but  in  a  substantial, 
practical  sense.    Moore  v.  Burke,  4  F.  &  F.  251. 

In  an  action  against  directors  of  a  company 
for  fraudulent  representations,  the  question 
being,  whether  the  capital  and  the  balance  stated 
in  a  balance-sheet  meant  capital  paid  up  and 
balance  of  profit,  it  appeared  that  the  books  were 
kept,  and  the  balance-sheet  prepared,  in  the 
usual  way,  and  that  the  balance-sheet  tallied 
with  figures  in  the  books,  and  that  persons  un- 
acquainted with  business  would  not  understand 
the  balance-sheet  in  the  sense  imputed  (in  which 


1867        FBAUD   AND   MISEErRESENTATION— ^c<io« /or.        1868 


it  was  admitted  it  was  not  true),  but  in  another 
sense  in  which  it  would  be  proved  by  the  books, 
which  the  plaintiff,  who  was  a  man  of  business, 
might  have  inspected : — Held,  that,  assuming 
this  to  be  so,  there  was  no  ground  to  sustain  the 
action.    Smith  v.  Clench^  4  F.  &  F.  578. 

Afl  to  Value  of  Shares.! — The  defendant 


and  others  forming  the  board  of  management 
of  a  company,  for  the  purpose  of  getting  the 
shares  of  the  company  inserted  in  the  official 
list  of  the  Stock  Exchange,  through  their  secre- 
tary untruly  represented  that  two-thirds  of  the 
(Bcrip  had  been  paid  upon  the  shares,  the  shares 
being  in  consequence  of  that  representation  in- 
serted in  the  official  list ;  the  plaintiff  knowing 
the  requirements  of  the  Stock  Exchange,  on  the 
faith  that  two-thiitls  of  the  scrip  had  b^n  paid 
upon,  purchased  shares  in  the  company.  The 
jury,'  having  found  that  the  representation  was 
made  falsely: — Held,  that  the  defendant  was 
liable  for  the  damages  sustained  by  the  plaintiff, 
although  the  representation  was  not  made  to 
him  directly.  Bedford  v.  BagthaWj  4  H.  &  N. 
538  ;  29  L.  J.,  Ex.  59. 

In  an  action  by  a  shareholder  against  a  director 
of  a  company  for  false  and  fraudulent  representa- 
tions by  which  the  plaintiff  had  been  induced  to 
become  a  shareholder,  the  representations  being, 
that  the  defendant  believed  that  money  might 
be  made  by  the  shares  by  holding  them  a'month ; 
and  the  facts,  as  known  to  the  defendant  at  the 
time,  being  that  the  company  could  not  get  rid 
of  their  fii-st  issue  of  shares,  and  could  not  get 
on  without  farther  capital ;  and  that  he  had 
undertaken  for  a  large  number  of  shares,  which 
he  was  selling,  after  employing  various  brokers, 
to  make  contracts  for  purchases,  with  the  effect 
of  raising  the  shares  to  a  premium,  which  they 
maintained,  until  after  the  plaintiff^s  purchases  : 
— Held,  that  the  question  was,  whether  the  defen- 
dant wrote  the  letter  bon&  fide,  and  in  the  belief 
that  the  shares  would  maintain  their  rise  for  A 
month.     Grtt/  v.  Colli fut,  4  F.  &;  F.  302. 

Subscriptioii  of  Sharei.] — In  an  action 


for  a  fraudulent  representation  by  directors  of 
a  company  that  half  the  shares  had  been  sub- 
scribed for,  it  was  proved  that  half  the  shares 
had  been  applied  for,  but  that  the  deposit  had 
not  been  paid  upon  all  of  them : — Held,  that  the 
judge  misdirected  the  jury  in  stating  that  if  the 
shares  had  been  applied  for,  though  the  deposit 
was  not  paid,  that  would  not  establish  fraud. 
Bera7i  v.  Adams,  22  L.  T.  795  ;  10  W.  R.  76. 

Beeretary.] — An  action  lies  against  a  secretary 
of  an  insurance  company  for  false  representa- 
tions as  to  the  management  and  affairs  of  the 
company,  whereby  the  plaintiff  was  induced  to 
effect  an  insurance  with  them,  though  it  does 
not  appear  that  he  had  thereby  sustained  any 
positive  damage.  Pontifvx  v.  Blgnold,  3  Scott, 
N.  R.  390 ;  3  M.  &  G.  63  ;  9  D.  P.  C.  860. 

Agent  for  Sub-Agent.] — A  principal  agent  is 
not  responsible  for  the  act  of  a  sub-agent  with 
respect  to  a  representation  made  in  favour  of  his 
principal ;  and  therefoixj  the  directors  of  a  limited 
company  cannot  be  held  personally  liable  for  a 
fraudulent  representation  made  by  an  agent  of 
the  company,  unless  they  have  induced  or  autho- 
rized him  to  make  it.  Bear  v.  BteveMon,^  30 
L.  T.  177— P.  C. 


A  company  was  in  negotiation  with  S.  for  an 
advance  upon  the  security  of  sheep  and  wool,  the 
property  of  the  company ;  L.,  an  agent  of  the 
company,  wrote  in  answer  to  a  question  of  S., 
"  The  mortgage  to  N.  is  the  only  incumbrance  on 
the  sheep  and  wool ; "  in  fact  there  were  two 
other  outstanding  incumbrances,  but  at  the  time 
of  writing  L.  had  them  both  in  his  possession  on 
behalf  of  the  company,  under  an  agreement  that 
they  should  be  paid  off  out  of  the  advance  to  be 
made  by  S.,  which  was  in  fact  done : — Held,  that 
under  these  circumstances  there  was  no  evidence 
that  L.  was  guilty  of  making  a  false  representa- 
tion of  the  position  of  the  company.    Ih, 

Action  by  Execntors.]— The  executors  of  A. 
brought  an  action  in  Scotland  against  the  execu- 
tors of  B.,  who,  with  others,  was  a  director  of  a 
banking  company,  and  had  published  reports  and 
made  fraudulent  misrepresentations  of  the  affairs 
of  the  bank,  by  which  A.  had  been  induced  to 
become  a  shareholder : — Held,  that  the  action 
was  maintainable.  Daridson  v.  Tulloek,  6  Jar., 
N.  S.  543, 

Parties  not  Implicated.]— Observations  on 
the  practice  of  making  solicitors,  agents,  and 
arbitrators  parties  to  a  suit,  alleging  against  the 
principal  defendant  fraud,  in  which  the  co- 
defendants  were  not  implicated.  Mathias  v. 
TetU,  46  L.  T.  497~C.  A. 

The  rule  that  a  person  implicated  in  a  fraudu- 
lent transaction  may  be  made  a  party  to  a  suit 
impeaching  the  transaction,  for  purposes  of  dis- 
covery and  costs,  is  confined  to  cases  in  which 
the  defendant  fills  the  position  of  agent  (includ- 
ing that  of  attorney  or  solicitor)  or  arbitrator. 
Weisey.  Wardle,  19  L.  R.,  Eq.  171 ;  23  W.  H.  208. 

A  bill  was  filed  by  the  trustee  in  bankruptcy 
of  W.,  against  W.  and  his  son,  praying  that  it 
might  be  declared  that  a  voluntary  conveyance 
by  W.  to  his  son  previously  to  the  bankruptcy 
was  fraudulent  and  void,  and  that  the  defendants 
might  deliver  up  certain  documents,  and  that 
the  defendants,  or  one  of  them,  might  pay  the 
costs  of  the  suit : — Held,  that  W.  was  not  a 
proper  party.    Zh, 

Liability  of  Agent— Knowledge  of  Fraud.] — 
An  agent,  employed  by  seller  and  purchaser 
on  the  purchase  of  a  business,  maj  be  liable  to 
the  purchaser  for  false  representations  as  to  its 
value,  and  if  he  declares  that  he  has  personal 
knowledge  of  the  facts,  and  his  statements  are 
found  to  be  false,  that  is  evidence  that  they  are 
false  to  his  knowledge.  Wriffht  v.  Self,  1  F.  k  F. 
704.  Bee  also  Beaitie  v.  Ebury  CLord),  ante, 
col.  1860. 

Liability  of  Agent  under  Lord  Tentexden*t 
Act] — The  plaintiff  sued  J.  and  G.  jointly  for  a 
false  representation  with  respect  to  the  solvency 
of  R.— -J.  was  sued  as  the  public  officer  of  a 
banking  company  formed  rmder  7  Geo.  4,  c.  46, 
and  G.  was  the  manager  at  one  of  their  branches. 
The  plaintiff  was  a  customer  of  the  S.  bank,  and 
requested  the  manager  of  that  bank  to  inquire 
for  him  as  to  R.'s  credit.  The  manager  wrote  a 
letter  addressed  to  the  manager  of  die  banking 
company,  requesting  information  whether  R. 
was  responsible  to  the  extent  of  50,000/.  O. 
replied  in  his  own  name,  signing  his  letter  as 
manager,  and  giving  a  favourable  account  of 
R.'s  xesponsibility.    The  plaintiff,  in  consequence 
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of  this  letter,  supplied  R.  with  goods,  for  which 
he  uever  was  paid,  in  consequence  of  R.'s  in- 
solvency. The  statement  made  by  G.  was  false 
to  his  knowledge.  The  banking  company  had  | 
no  knowledge,  otherwise  than  through  G.,  that 
such  letter  had  been  written,  and  gave  him  no 
express  authority  to  write  the  letter ;  but  the 
writing  of  such  a  letter  was  an  act  done  within 
the  scope  of  the  general  authority  conferred  on 
G.  as  manager  : — Held,  first,  that  G.  was  liable 
personally  for  the  false  representation.  Swift  v. 
JewKbury,  9  L.  R.,  Q,  B.  301  ;  43  L.  J.,  Q.  B.  56  ; 
30  L.  T.  31 ;  22  W.  R.  319— Ex.  Ch.  Reversing 
8  L.  R.,  Q.  B.  244  ;  42  L.  J.,  Q.  B.  Ill ;  28  L.  T. 
338  ;  21  W.  R.  562. 

Held,  secondly,  that,  by  9  Geo.  4,  c.  14,  s.  6,  a 
false  representation  as  to  the  credit  of  another 
person,  in  order  to  maintain  an  action,  must  be 
signed  by  the  person  making  it,  and  not  by  an 
agent ;  and  that,  therefore,  if  G.  was  to  be  con- 
sidered an  agent,  the  banking  company  was  not 
liable.    Ih, 

Held,  thirdly,  that  the  signature  of  G.  to  the 
letter  could  not  be  considered  the  signature  of 
the  banking  company  itself.    /J. 

Held,  fourthly,  that  the  letter  was  the  repre- 
sentation of  G.,  and  not  the  representation  of  the 
banking  company.    Ih. 

The  signature  of  an  authorised  agent  is  not  a 
Bufficient  signature  within  9  Geo.  4,  c  14  (Lord 
Tenterden's  Act),  s.  6,  whereon  to  charge  a 
party  making  a  false  representation.  Williams 
v.  Ma$<m,  28  L.  T.  232 ;  21  W.  R.  386. 

C.  M.  and  A.  M.  were  trading  as  M.  &  Son. 
A.  M.,  the  son,  wrote  to  the  plaintiff  a  letter 
aigned  M.  &  Son,  in  which  he  represented  G.  to 
-be  solvent.  This  letter  was  shewn  to,  and  tacitly 
ratified  by,  C.  M.,  the  father.  G.  proving  in- 
solvent : — Held,  that,  notwithstanding  the  ratifi- 
cation of  Uie  letter  by  C.  M.,  the  letter  was  not 
igucd  by  the  "  party  to  be  charged,"  within  the 
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meauing  of  the  above  statute,  so  as  to  make  him 
liable  for  any  false  representation  therein,    Ih. 

5.  Practice. 

Pleadingi — Plea  of  Fraud.] — To  an  action 
•upon  a  contract  of  indemnity,  a  plea  that  the 
defendant  had  been  induced  to  enter  into  the 
contract  by  the  fraudulent  misrepresentation  of 
the  plaintiff,  but  without  averring  that  he  had 
repudiated  the  contract  by  giving  up  the  benefit 
which  ho  had  received  under  it,  is  a  bad  plea. ' 
Anderson  v.  Costello,  5  Ir.  R.,  C.  L.  544  ;  19 
W.  R.  628. 

The  ordinary  plea  of  fraud  in  an  action  on  a 
contract  contains  an  averment  by  implication 
that  the  defendant  repudiated  the  contract,  and 
^  if  the  defendant  has  affirmed  the  contract,  the 
plea  is  not  proved,  and  no  special  replication  is 
needed.  Dawes  v.  Harness,  10  L.  R.,  C.  P.  166  ; 
44  L.  J.,  C.  P.  194  ;  32  L.  T.  159  ,-  23  VV.  R.  398. 

A  general  allegation  of  fraud  is  on  demurrer 
an  answer  to  an  alleged  contract,  although  the 
pleading  allegiiig  the  contract  shews  that  the  I 
person  defraud^  took  a  special  benefit  under  the  | 
contract.    Irlam  v.  Midla7id  Railway  Company ^ 
23  W.  R.  660. 

When  in  an  action  for  a  debt  the  defendant 
pleads  that  he  has  liquidated  his  affaii-s  by 
arrangement,  and  that  the  debt  sued  for  is 
provable  under  the  liquidation,  and  the  plaintiff 
replies  that  the  liquidation  resolution  has  been 
obtained  by  fraud,  the  High  Court  of  Justice 


has  jurisdiction  to  inquire  into  and  decide  the 
question  of  fraud.  Eyre  v.  Smith,  2  C.  P.  D. 
435  ;  37  L.  T.  417  ;  25  W.  R.  871— C.  A. 

To  an  action  for  rent  on  an  indenture  of 
demise,  whether  entry  under  the  demise  is 
averrecl  or  not,  a  plea  that  the  defendant  accepted 
the  lease  in  consequence  of  a  representation 
fraudulently  made  by  the  lessor  to  him  that  the 
lessor  was  the  owner  of  the  premises,  the  lessor 
well  knowing  when  he  made  the  representation 
that  the  title  to  the  premises  was  in  the  defen- 
dant, is  bad,  for  want  of  averment  that  the 
contract  had  been  repudiated  by  him.  Meldon  v. 
Lawless,  18  W.  R.  261. 

A  first  set  of  counts  was  for  work  done  and 
money  paid  by,  and  on  an  account  stated  with, 
the  testator  D.  The  second  set  was  for  the  same 
by  and  with  the  plaintiffs  as  executors  of  D. 
Plea,  that  the  testator  caused  the  defendant  to 
enter  into  the  promises  by  fraud  : — Held,  that  the 
plea  was  applicable  to  the  promises  in  the 
second  set  of  counts,  which  were  made  after  the 
death  of  the  testator,  inasmuch  as  the  defendant 
might  treat  them  as  founded  upon  the  contracts 
with  the  testator  stated  in  the  first  plea.  Connop 
V.  Levy,  5  Railw.  Cas.  124  ;  11  Q.  B.  769  ;  17 
L.  J.,  Q.  B.  126  ;  12  Jur.  306. 

In  an  action  on  an  agreement,  in  which  fraud 
is  pleaded,  a  wilful  misrepresentation  must  be 
shewn.    Stevens  v.  Webb,  7  C.  &  P.  60. 

Declaration  on  a  written  agreement,  by  which 
the  plaintiff  agreed  to  purchase  of  the  defendant 
his  leasehold  interest  in  a  farm,  possession  of 
which  was  to  be  given  by  the  defendant  to  the 
plaintiff  on  his  delivering  to  the  defendant  bills 
of  exchange,  which  had  been  delivered  accord- 
ingly. Breach,  not  giving  possession  of  the 
farm  to  the  plaintiff.  Plea,  that  the  lease  con- 
tained a  covenant  by  the  defendant  not  to  part 
with  his  interest  in  the  farm  without  the  consent 
of  his  lessor,  with  a  condition  for  re-entry  hy  the 
lessor  in  case  of  breach  of  such  covenant ;  that 
before  making  the  agreement  the  defendant  had, 
in  answer  to  an  application  to  the  lessor  for 
permission  to  part  with  the  possession,  been  told 
by  such  lessor  that  there  would  be  no  objection 
to  the  defendant  doing  so  if  he  could  find  a 
successor  eligible  as  tenant ;  that  the  plaintiff 
had  notice  of  this,  and  that  the  agreement  was 
made  for  the  purpose  of  M.  becoming  the 
occupier  of  the  farm  ;  and  that  in  order  to 
induce  the  defendant  to  enter  into  the  agree- 
ment, the  plaintiff  represented  to  the  defen- 
dant that  M.  was  a  person  of  respectability, 
and  eligible  as  tenant  of  the  farm.  The 
plea  then  stated  that  M.  was  not  a  person  of 
respectability,  and  was  not  eligible  as  tenant,  as 
the  plaintiff  at  the  time  of  making  the  agreement 
knew,  but  that  the  defendant  was  then  ignorant 
thereof,  as  the  plaintiff  also  knew  : — Held,  that 
the  plea  shewed  that  the  defendant  had  been 
induced  to  make  the  contract  by  a  false  repre- 
sentation in  a  material  matter  connected  with 
the  contract,  and  therefore  was  good  as  a  plea  of 
fraud.  Canham  v.  Barry,  15  C.  B.  597  ;  3  C.  L. 
R.  487  ;  24  L.  J.,  C.  P.  100  ;  1  Jur.,  N.  S.  402. 

Beyeral  Allegations  of  Fraud.] — Where  mate- 
rial allegations  of  fraud  are  proved  the  plaintiff 
will  obtein  relief,  though  other  allegations  of 
fraud  may  not  be  proved.  Moxan  v.  Payne,  8 
L.  R.,  Ch.  881  ;  43  L.  J.,  Ch.  240. 

Particnlarf  of  Frand.] — In  an  action  by  an 
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iosurance  company  against  a  shareholder  for 
calls,  he  pleaded  that  he  had  been  induced  to 
take  the  shares  through  the  fraud  of  the  com- 
pany : — Held,  that  he  must  give  particulars  of 
the  acts  of  fraud  intended  to  be  relied  upon  in 
support  of  such  plea,  or  have  the  plea  of  fraud 
struck  out.  JPCreight  v.  Ster&fut,  1  H.  &  C.  454  ; 
31  L.  J.,  Ex.  455  ;  6  L.  T.  503  ;  10  W.  R.  798. 

Particulars  granted  on  a  general  plea  (by  way 
of  equitable  defence)  of  fraud  on  the  part  of  a 
cestui  que  trust.  Pitts  v.  Chambers,  1  F.  &  F,  684. 

Where,  in  an  action  of  contract,  the  defendant 
in  one  paragraph  of  the  statement  of  defence 
pleaded  fraud  generally,  an  order  was  made,  on 
the  application  of  the  plaintiff,  for  particulars  of 
the  acts  of  fraud  relied  upon  in  tbat  paragraph, 
although  the  statement  of  defence  in  subsequent 
paragraphs  specifically  set  out  certain  alleged 
fraudulent  representations.  Barton  v.  Brad' 
shaWy  8  L.  B.,  Ir.  30. 

6.  Evidence. 

Belief.] — In  an  action  against  a  vendor  for 
misrepresentation  on  the  sale  of  goods,  if  it  is 
shewn  that  a  material  representation  has  been 
made  by  the  vendor  to  induce  the  purchaser  to 
buy,  and  that  such  representation  is  not  true  in 
fact,  and  it  is  proved  that  it  was  untrue  to  the 
vendor's  knowledge,  he  cannot  be  asked  in  chief 
whether  he  believed  the  representation  to  be 
true,    ffine  v.  Oamjfionj  7  Ch.  D.  344. 

Knowledge.  ]  —  A  declaration,  stating  that 
the  defendant,  on  the  sale  of  Teneriffe  barilla, 
asserted  that  7^  cwt.  would  produce  a  ton  of 
soap,  well  knowing  it  would  not  do  so,  is  not 
supported  by  evidence  that  he  said  he  had  made 
seven  tons  of  soap  out  of  51  cwt.,  without  giving 
proof  of  the  scienter.  Ilorncastle  v.  Moat,  1  C. 
&  P.  166. 

Similar  Fraudi.] — In  an  action  to  recover 
money  as  obtained  by  a  fraud,  a  statement  to 
the  effect  that  the  defendant  had  pursued  a 
similar  course  in  various  other  cases  is  irrele- 
vant, and  being  scandalous  and  at  the  best  only 
evidence,  may  be  struck  out,  and  such  facts  are 
not  admissible  in  evidence.  Blake  v.  Album 
Life  Assurance  drmpany,  45  L.  J.,  C.  P.  668  ;  35 
L.  T.  269  ;  24  W.  R.  677. 

In  an  action  against  a  company  to  recover  a 
sum  of  money  obtained  by  them  from  the  plain- 
tiff, through  a  fraud  of  the  defendants'  agent 
committed  with  their  knowledge  and  for  theii* 
benefit,  evidence  of  similar  fraudi  committed  on 
persons  other  than  the  plaintiff,  by  the  same 
agent,  in  the  same  manner,  with  the  knowledge, 
and  for  the  benefit,  of  the  defendants  is  admis- 
sible on  behalf  of  the  plaintiff.  Blake  y,  Albion 
Life  Assuraiice  Society,  4  C.  P.  D.  94  ;  48  L.  J., 
C.  P.  169  ;  40  L.  T.  211 ;  27  W.  R.  321. 

On  a  plea  by  a  defendant  of  fraud  and  covin, 
it  is  only  competent  in  him  to  give  evidence  of 
particular  fraud  practised  upon  him  on  a  given 
occasion,  and  not  that  the  transactions  of  the 
plaintiff  are  generally  fraudulent  with  respect 
to  society  at  large.  Green  v.  Gosden,  4  Scott, 
N.  R.  13  ;  2  M.  &  G.  446 ;  5  Jur.  1010. 

In  an  action  for  false  representation,  other 
false  statements  than  those  laid  may  be  proved 
and  considered  by  the  jury,  with  reference  to 
the  question  whether  those  laid  were  made 
fraudulently;   but  the  declaration  will  not  be 


amended  by  introducing  them  as  distinct  causes 
of  action,  at  all  events  without  allowing,  if 
necessary,  time  for  their  consideration  by  the 
defendant.  Huntingford  v.  Massey,  1  F.  &  F.  690. 

C^eneral  Credit  V-In  an  action  for  fraudulently 
representing  that  W.  was  trustworthy,  the  defen- 
dimt's  shopman,  who  was  conversant  with  the 
transaction  between  the  plaintiff  and  W.,  was 
called  to  prove  that  at  the  time  of  the  tepresen- 
tation  he  believed  W.  to  be  trustworthy  ;  and  as 
to  W.'s  general  reputation  for  solvency,  two  or 
three  tradesmen  proved  that,  in  their  belief,  W. 
was  trustworthy  at  the  time  in  question  : — ^Held, 
that  the  evidence  was  admissible.  Sheen  v. 
Bumpstead,  2  H.  &  C.  193  ;  32  L.  J.,  Ex.  271 ; 
10  Jur.,  N.  S.  242  ;  8  L.  T.  832  ;  11  W.  R.  734— 
Ex.  Ch. 

Similar  Aetion.^ — In  an  action  charging  a  dc- 
fendant  with  havmg  made  a  fraudulent  repre- 
sentation as  to  the  price  which  certain  seedsmen 
in  London  would  give  for  certain  seed,  whereby 
the  plaintiff  was  induced  to  sell  it  for  a  lower  price 
than  he  otherwise  would  have  done,  the  defen- 
dant, who  appeared  as  a  witness,  having,  in  his 
examination  in  chief,  denied  the  misrepresenta- 
tion, was  asked  on  cross-examination  whether 
there  had  not  been  proceedings  against  him  in  a 
coimty  court  at  the  suit  of  A.  in  respect  of  a  similar 
claim,  which  he  had  resisted,  and  upon  which  he 
had  given  evidence,  and  the  jury  had  notwith- 
stan(Sng  found  a  verdict  for  the  then  plaintiff.  It 
was  objected  by  the  defendant's  counsel  that  the 
questions  relating  to  the  contents  of  public  ju- 
dicial proceedings,  which  must  be  in  writing, 
coidd  not  be  asked,  but  that  the  record  must  be 
produced.  The  objection  having  been  overruled, 
and  the  questions  idlowed  to  be  put : — Held,  that 
the  ruling  was  correct.  Henman  v.  Lester,  li 
C.  B.,  N.  S.  776  ;  9  Jur.,  N.  S.  601. 

7.  Damages. 

Xeasure  of— Action  againit  Directors. J — At 
the  trial  the  judge  directed  the  jury  that  if  the 
real  damage  occasioned  to  the  plaintiff  by  the 
defendants'  fraud  was  the  price  he  paid  for  the 
shares,  he  was  entitled  to  recover  that  amount. 
The  jury  assessed  the  damages  at  the  price  paid 
by  the  plaintiff  : — Held,  that  the  direction  wa* 
right,  and  that  the  shares  taken  by  him  being 
worthless  he  was  entitled  to  recover  the  amount 
paid  by  him  for;  them.  Twyerosi  v.  Grant,  Z 
C.  P.  D.  469  ;  46  L,  J.,  C.  P.  636  ;  36  L.  T.  812  ; 
26  W.  R.  701— C.  A. 

The  proper  mode  of  measuring  d&mages  in  an 
action  against  directors  of  a  company  for  false 
representation  as  to  the  affairs  of  the  company, 
whereby  they  induced  a  party  to  purchase  shares 
in  the  company,  which  were  worthless,  is  to 
ascertain  the  di^rence  between  the  purchase- 
money  paid,  and  what  would  have  been  a  fair  price 
to  be  paid  for  the  shares,  according  to  the  true 
circumstances  of  the  company  at  the  time  of  the 
purchase.  Hvntingford  v.  Massey,  1  F.  &  F.  690. 

Hatnral  Result.] — In  an  action  for  fraudulent 
misrepresentation,  the  plaintiff  may  recover 
damages  for  an  injury  which  is  the  direct  and 
natural  consequence  of  his  acting  on  the  faith 
of  the  defendant's  representations.  MvUeft  v. 
Mason,  1  L.  R.,  C.  P.  559  ;  35  L.  J.,  C.  P.  299  ; 
12  Jur.,  N.  S.  547  ;  14  L.  T.  558  ;  14  W.  R.  898. 
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Therefore,  where  a  cattle  dealer  sold  to  the 
plaintiff  a  cow,  and  fraudulently  represented  that 
it  was  free  from  infectious  disease,  when  he  knew 
that  it  was  not,  and  the  plxdntiff  having  placed 
the  cow  with  five  others,  they  caught  the  disease 
and  died  : — Held,  that  he  was  entitled  to  recover 
as  damages  the  value  of  all  the  cows,    lb. 


Costs  of  Action.! — ^A  plaintiff  being  de- 
sirous of  purchasing  a  public-house,  A.  introduced 
him  to  C,  who  had  one  to  dispose  of,  and  who  re- 
ferred the  plaintiff  to  herngent,  B.  A.  volunteered 
to  see  B.  on  the  subject,  and  accordingly  went  to 
him,  and  afterwards  told  the  plaintiff  that  B. 
represented  the  receipts  of  the  house  to  average 
a  certain  sum  daily,  upon  the  faith  of  which 
statement  the  plaintiff  bought  the  house  for 
4002.  It  turned  out  that  the  value  of  the  business 
had  been  grossly  exaggerated,  and  the  plaintiff, 
without  any  notice  to  A.,  and  without  making 
any  inquiry,  brought  an  action  against  C,  charg- 
ing her  with  a  deceitful  representation  on  the 
sale.  B.  swore  at  the  trial  that  he  never  made 
any  such  representation  as  A.  had  stated,  and  the 
jury  being  satisfied  that  A.'s  statement  was  false, 
returned  a  verdict  for  the  defendant.  The  plain- 
tiff then  sued  A.  for  the  damages  he  had  sustained 
from  his  false  representation,  when  the  jury  gave 
him  3002.  (being  the  difference  between  the 
price  he  paid  for  the  business  and  the  sum  for 
which  he  afterwards  sold  it),  1002.  for  loss  of 
time,  and  181/.  8«.  6<f.,  the  costs  of  the  abortive 
action  against  C. : — Held,  that  the  action  was 
maintainable  so  far  as  related  to  the  3002.  and 
1002.,  but  that  the  costs  of  the  first  action  were 
not,  under  the  circumstances,  the  natural  and 
proximate  consequence  of  A.'s  misrepresentation, 
and  therefore  were  not  recoverable.  Jlwhardstm 
V.  Dunn,  8  C.  B.,  N.  S.  655  ;  30  L.  J.,  C.  P.  44. 

A  person  who  bon4  fide,  but  without  authority, 
pretends  to  act  as  agent  for  another,  and  makes 
a  contract  on  his  behalf  with  a  third  party,  im- 
pliedly warrants  to  such  third  party  that  he  has 
authority  to  make  the  contract ;  and  when  a  suit 
in  chancery  was  brought  by  such  third  party 
against  the  supposed  principal  to  enforce  a  con- 
tract made  by  {he  alleged  agent,  and  the  latter, 
after  notice,  said  he  would  be  responsible  if  the 
suit  failed  for  want  of  authority  to  contract,  never 
withdrew  the  assertion  that  he  was  authorized  to 
make  the  contract,  and  the  bill  was  dismissed  on 
the  ground  of  such  want  of  authority : — Held, 
that  the  third  party  might,  in  an  action  against 
the  agent  on  the  impliS  warranty  of  authority, 
recover  as  damages  his  costs  of  the  chancery  suit. 
CoUen  V.  Wrightj  8  El.  &  Bl.  647;  27  L.  J.,  Q.  B. 
216— Ex.  Ch. 

A  declaration  alleging  that  the  defendant 
falsely  and  fraudulently  represeuted  to  the  plain- 
tiff that  he  was  authorized  by  L.  to  order,  and 
did  oi-der,  certain  quantities  of  stone  for  the 
building  of  a  church  to  be  charged  to  L.  and 
others,  and  did  falsely  and  fraudulently  write  to 
the  plaintiff  a  letter;  and  that  the  plaintiff,  relying 
on  the  representation  of  the  defendant,  supplied 
the  stone,  whereas  the  defendant  had  no  authority 
to  order  it,  and  L.  refusing  to  pay  for  it,  the  plain- 
tiff brought  an  action  against  him  for  the  price  and 
failed  in  it,  and  was  obliged  to  pay  L.'s  costs  and 
his  own  costs ;  this  being  sufficient  to  shew  a  false 
representation  and  assumption  of  authority,  the 
plaintiff  is  entitled  to  recover,  by  way  of  damages, 
not  only  the  price  of  the  stone  supplied,  but  the 
costs  which  he  had  paid  in  the  action  against  L. 


Randell  v.  Trimen,  18  C.  B.  786  ;  26  L.  J.,  C.  P. 
307.  See  also  Poto  v.  Davis,  ante,  col.  1862,  and 
Ifughes  V.  Oranu,  infra. 

Loss  of  Profits.] — The  defendants,  warranting 
themselves  as  agents  of  L.  &  Co.,  sold  to  the 
plaintiff,  in  November,  1861,  on  behalf  of  L. 
&  Co.,  certain  cargoes  of  American  wool,  which 
were  to  arrive  in  England  in  the  January  follow- 
ing. L.  &  Co.  having  repudiated  the  contract, 
the  plaintiff  filed  a  bill  in  chancery  against  them 
for  specific  performance,  which  was  dismissed 
with  costs.  He  afterwards  brought  an  action 
against  the  defendants  for  their  breach  of 
warranty  : — Held,  that  the  measure  of  damages 
should  include,  first,  the  difference  between  the 
contract  price  of  the  wool  and  the  value  of  wool 
of  similar  quality  at  the  time  and  place  where 
the  wool  would  have  been  delivered  had  the 
contract  been  binding ;  and,  secondly,  the  costs 
of  the  chancery  suit,  taxed  as  between  attorney 
and  client.  Httglies  v.  Graeme,  33  L.  J.,  Q.  B. 
336;  12W.  R.  857. 

The  defendant,  as  agent  of  B.,  entered  into  a 
contract  with  the  plaintiff  for  the  purchase  of  a 
ship  at  a  certain  price.  R.  not  havmg  given  the 
defendant  authority,  repudiated  the  contract, 
and  the  plaintiff  sold  the  ship  at  a  lower  price. 
Both  the  contract  price  and  the  price  on  re-sale 
were  the  fair  market  value  of  the  ship  : — Held, 
that  the  plaintiff  in  an  action  against  the  defen- 
dant for  a  breach  of  his  contract,  that  he  had 
authority  as  agent  of  R.,  could  recover  as  damages 
the  difference  between  the  two  prices.  Sirnonz 
V.  Patchett,  7  EL  &  Bl.  668  ;  26  L.  J.,  Q.  B.  195  ; 
3  Jur.,  N.  S.  742.       * 

Hominal  Damages.] — Where  a  tenant  from 
year  to  year,  having  no  authority  from  his  land- 
lord to  let  in  a  new  tenant,  falsely  represented 
to  the  plaintiff  that  he  had,  and  thereby  induced 
him  to  pay  1002.  for  allowing  him  to  enter  into 
possession,  and  also  to  take  the  stock  at  a  valu- 
ation, but  the  landlord  refusing  to  accept  him  as 
tenant,  he  had  to  leave  after  a  year's  occupation, 
and  it  was  left  doubtful  on  the  evidence  whether 
on  the  whole  the  plaintiff  had  become  a  loser  or 
a  gainer,  the  jury,  in  an  action  for  the  false  repre- 
sentation, were  directed  that  they  were  at  liberty, 
finding  for  the  plaintiff,  to  give  a  sum  less  than 
the  1(K)2.,  or  even  nominal  damages.  Craohnell 
V.  Davy,  1  F.  &  F.  67. 

II.    EFFECT  OF. 

1.  On  Contbacts. 

Voidable— Kot  Void.]—Contract3  which  may 
be  impeached  on  the  ground  of  fraud  are  not 
void,  but  voidable  only  at  the  option  of  the 
party  who  is  or  may  be  injured  by  the  fraud, 
subject  to  the  condition  that  the  other  party,  if 
the  contract  is  disaffirmed,  can  be  remitted  to  his 
former  state.  Urquhart  v.  Macpkerson,  3  App. 
Cas.  831— P.  C. 

When  a  contract  has  been  entered  into  by 
fraud,  the  person  defrauded  has  the  right  to 
avoid  it  at  any  time,  unless  in  the  interval 
either  he  has  elected  to  affirm  it,  or  an  innocent 
third  person  has  acquired  an  interest  under 
it,  or  the  position  of  the  fraudulent  person  is 
affected  by  the  delay.  Morrison  v.  universal 
Marine  Insurance  Comimny^  8  L.  R.,  Ex.  197  ; 
42  L.  J.,  Ex.  115  ;  21  W.  R.  774— Ex.  Ch. 
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Biglit  •#  Tiitrx^r  Tkivi  PartiM  latcrwuB^/ 

— A  *tiar'rb'/>J/;r,  wiv>faaA  be«n  in^lif^A  bj  frao^l 
t//  ink*:  ititAU^'m  a  t:ftm\0^tr,  csamfA  maintain  hiA 
Oi/^ion  skfeauttxi  the  f>/inp6uir  Uj  mciud  the  <y^D- 
trsu^  Mt4rttf:ftY*ir  Ifttfik  t'u*;  sanfmut  {avI  tor  hLs 
•hare*,  aft/rr  tiM;  c/^mpanr,  beinsr  unable  to  |at 
;*^  CTfAiVtn,  }ia4  commenced  winkling  up  rolun- 
tarj]/  «rithK/at  4ia|jerri«tv>n  mj(kr  the  Com- 
\fSiu\*:n  Ad,  1^;2.  OdliMY.  Cttifand  Cffwnty 
Hank,  Sttrfus  t.  (Jitjl  and  Omnty  Bank,  3  C. 
\\  D,  282 ;  47  L,  X,  C.  P.  CHI  ;  38  L.  T.  9— 
'*,  A* ;  ^,  /'.,  MorrUon  r.  Vnirerml  Marine 
In^uranrK  (Unnpany,  ante,  coL  1874, 

Wftirer,^ — Fraud  cannrA.  be  condoned  unless 
thf;r';  M  full  knowlerlgc  of  the  fecta  and  of  the 
ri^hU  arwing  f/ut  of  trKf«(e  facta,  and  the  parties 
are  at  ann*»  length.  Mi>r*m  t.  Payne,  8  L.  R., 
Ch.  881  ;  43  L.  J.,  Ch.  240. 

An  agreement  rendr^red  Inoperative  by  a  col- 
lateral fraudulent  agreement  cannot  be  made 
valid  by  the  aljamlonment  of  the  collateral  agree- 
ment.     Ih. 

The  right  of  a  |)crfvm  dealing  with  a  company 
to  HCt  a«ide  (aa  agahiht  tlie  company)  a  contract, 
fouadorl  on  tiie  latter's  uuintentionAl  miarepre- 
H<mtation,  may  be  waived  or  released,  expressly 
or  indirectly ;  but  cannot  Ik;  easily  waived  by 
Anything  the  ix;r8on  d(x.'8,  or  omits,  while  the 
falH^^hfxxl  of  the  misrepre8entation  remains 
doubtful.  Jiank  of  Hindustan,  China  and 
Jiipan^  In  re,  Camphdl,  Kj; parte,  42  L.  J.,  Ch. 
77l  ;  S.  (\,  on  apijcal,  9  L.  It.,  Ch.  1  ;  43  L.  J., 
Ch.  1  ;  20  J..  T.  51  y  ;  22  W.  K.  113. 

B^pudUtioii     bafbre     Fraudulent     Pnrpote 

effected.] — The  plaintiff,  being  in  embarra!>scd 


"...  tJiit  '  —  .<  *&-«=-  =»:?   li  Srr  «Aar:5:c  :^  izif 
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a^kir.*-':  '-it  dEd-fySatt  i-.r  si*  d±5«e.r:-«i : — H«jd. 
•Jljs  tr<?  fiaaiiijeti  pcTinee  apc«  haTZLz  beoa 
^^rrit^l  :-iii,  ".be  i-j*i:i*i5  w»*  =r:«  rciris^  -iq  the 
i.:--^  taaaam  L.  Let  w»s  ecn-jed  t»j.  repadLan 
it  az.-d  iwr/rer  =ir  r:*  -i"  fr«>BB  A-  and  ibe  defen- 
'iac.t  had  m»  r-rrt^.r  nt".*  tbaii  A.  sf  be  fate-a- 
ry'W'  A.  faaKl  i>eo:c:)e  f^jjretjed  of  t^  0>«is. 
7«*.'-rT.  ^'*r<T»,l  U.B.  D.  2»1  :  4SL.  jjQ.a 
U;i  :  }4  L.  T-  353:  24  W.  R.  4*>. 

Tbe  ru^  that  a  pornr  canned  vepodiaiie  an 
execrated  crnrraet  on  tbe  g:«>GDd  of  fnBd  vitb- 
ont  r«?''ring  the  o^ber  f^nr  to  his  oc^inal  p^a- 
ti'^n.  U  the  «ame  wbere  tbe  iactcr  has  bj  his  acts 
prec!::-lcd  >T:ck  re&t*.<radoa.  Smtmye  r.  Cammht^^ 
I  Ir.  B-  C.  U  4«  :  16  W.  R.  133L 

l>ealnigi  tetwtcn  Frinriyl  and  Agoit  if 
•Clher  PimdpaL] — ^A  telegraph  works  oompany 
agreed  with  a  tclegiaph  cable  componr  to  lay 
a  cable,  tbe  cable  to  be  paid  for  by  a  sum 
pajrable  when  the  cable  was  begun,  and  by 
twelve  instalments  payable  on  certificates  by 
tbe  cable  company's  engineer,  who  was  named 
in  the  contract.  Shortly  aftenrazds  the  en- 
gineer, who  waf:  engaged  to  lay  other  cables 
for  the  works  oompanT.  agreed  with  them  to  lay 
this  cable  abo  for  a  som  of  money  to  be  paid 
to  him  by  instalments  payable  by  the  works 
oompany  when  they  received  the  instalments 
from  the  cable  company  :  — ^Held.  that,  under 
the  drcnmstanoea,  the  agreement  between  the 
engineer  and  the  works  company  was  a  frand. 
which  entitled  the  cable  company  to  hare  their 
contract  rescinded,  and  to  reoeiTe  back  the 
money  which  they  had  paid  under  that  con- 
tract.'    Panama  and  South  Pacific    Telegraph 


583. 

Any  surreptitious  dealing  between  one  prin- 
cipal to  a  contract  and  the  agent  of  the  other 
principal  is  a  fraud  in  equity,  and  entitles  the 
first-named  principal  to  have  the  contract  re- 
scinded,  and  to  refuse  to  proceed  with  it  in  any 
6hi^)e. — Per  James,  L.  J.    Ih, 

As  the  works  company  had  by  their  frandu- 
.  lent  conduct  prevented  the  cable  company 
from  having  the  full  benefit  of  the  contract,  the 
cable  company  was  entitled  to  'have  the  con- 
tract rescinded, — Per  Hellish,  L.  J.    lb. 

And  sec  Smith  v.  Sarhy,  3  Q.  B.  D.  552,  n. 
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statute  of  Limitations — ^Time  from  when  Bxin- 
ning — Concealed  Fraud.] — In  an  aetion  to  recover 
by  way  of  damages  money  lost  by  the  fraudulent 
representations  of  the  defendant,  a  reply  to  a  de- 
fence of  the  Statute  of  Limitations  that  the 
plaintiff  did  not  discover  and  had  not  reason- 
able means  of  discovering  the  fraud  within  six 
years  before  action,  and  that  the  existence  of 
such  fraud  was  fraudulently  concealed  by  the 
defendant  until  within  such  six  years,  was  held 
good  by  the  Court  of  Appeal  (Holker,  L.  J.,  dis- 
lienting).  GlhU  v.  Gu'dd,  9  Q.  B.  D.  59  ;  51  L. 
J.,  Q.  B.  313  ;  46  L.  T.  248  ;  30  W.  R.  591— C.  A. 
Affirming  8  Q.  B.  D.  296  ;  51  L.  J.,  Q.  B.  228  ; 
46  L.  T.  136  ;  30  W.  R.  407  ;  46  J.  P.  310. 


Person  in  a  Fiduciary  Position.] — An 


action  was  brought  by  a  company  in  1879  against 
a  former  director  to  recover  250/.,  on  the  ground 
that  the  defendant  had  received  it  from  a  debtor 
to  the  company  as  a  bribe,  to  induce  him  to  use 
his  influence  to  obtain  favourable  terms  of  com- 
promise for  the  debtor.  The  allegations  that 
this  bribe  had  been  given  had  in  1872  been 
brought  before  the  directors  at  a  board  meeting, 
they  had  investigated  it,  and  as  it  seemed  came 
to  the  conclusion  that  the  chai-ge  was  unfounded, 
as  no  proceedings  were  taken,  and  it  was  not 
alleged  that  the  other  directors  had  been  acting 
otherwise  than  bon^  fide  in  the  matter  : — Held, 
that  the  claim  of  the  company  was  barred  by  the 
Statute  of  Limitations.  Although  where  a 
trustee  receives  money  upon  an  express  trust 
and  wastes  it,  the  Statute  of  Limitations  does 
not  run  against  the  claim  of  iho,  cestui  que 
trust,  yet  where  a  trustee  receives  money  not  be- 
longing to  the  cestui  que  trust,  but  which  the 
cestui  que  trust  can  claim  on  the  ground  that 
the  receipt  of  it  was  a  fraud  upon  him,  the 
Statute  of  Limitations  will  run  against  the  claim 
of  the  cestui  que  trust  from  the  time  when  he 
discovers  the  fraud.  MetriypoUtan  Bank  v. 
Jleiron,  5  Ex.  D.  319 ;  43  L.  T.  676  ;  29  W.  R. 
370-0.  A. 

2.  Setting  aside  Transactions  on 
Account  op. 

Jurisdiction.] — A  married  woman  and  her 
brothers,  persons  in  a  humble  position,  being  en- 
titled in  reversion  expectant  on  the  death  of  a 
tenant  for  life,  to  a  sum  of  1,5002.  charged  on 
land,  purported  to  mortgage  this  interest  to  B. 
as  security  for  5002.,  though  2502.  only  was  ac- 
tually advanced.  B.  subsequently  advanced  1502. 
more,  for  which  a  further  charge  for  3002.  on  the 
same  reversionary  interest  was  taken  as  security. 
This  deed  of  further  charge  contained  recitals 
and  clauses  to  the  effect  that  the  nature  of  the 
transaction  was  perfectly  understood  by  the  bor- 
rowers, and  that  the  difPerence  between  the  sums 
actually  advanced  and  the  sums  expressed  to  be 
secured,  was  considered  reasonable  remuneration 
for  the  delay  that  must  occur  before  repayment, 
on  account  of  the  age  of  the  tenant  for  life.  The 
securities  were  prepared  by  B.'s  solicitor,  act- 
ing for  all  parties,  and  the  borrowers  had  no  in- 
dependent advice.  Only  one  year's  interest  was 
ever  paid.  On  the  death  of  the  tenant  for  life 
the  1,5002.  was  paid  into  court,  and  upon  a  peti- 
tion by  the  reversioners  to  set  aside  these  securi- 
ties on  the  ground  of  fraud,  and  for  payment  out 
of  the  fund  : — Held,  that  the  mortgage  and 
further  charge  could  stand  as  security  only  for 


the  sums  actually  advanced,  with  six  years' 
arrears  of  interest  only.  Slutrr's  Trusts,  In  ra^ 
11  Ch.  D.  227  ;  48  L.  J.,  Ch.  473  ;  40  L".  T.  184  ; 
27  W.  R.  448. 

Semble,  the  court  will,  upon  petition  for  pay- 
ment out  of  court,  hear  and  decide  questions  of 
this  nature  without  directing  the  issue  of  a  writ. 
lb. 

The  court  will  grant  relief  on  a  bill  filed  to 
recover  money  paid  on  the  faith  of  fmudulcnt 
representations,  and  it  is  no  objection  to  such 
bill  that  the  plaintiff  has  his  remedy  at  law. 
Hill  V.  LafU!,  11  L.  R.,  Eq.  215  j  40  L.  J.,  Ch. 
41 ;  23  L.  T.  547 ;  19  W.  R.  194. 

Deeds.] — Claim,  stating  that  the  defendants 
were  carriers  of  {mssengers  by  railway,  and  the 
plaintiff  was  I'eceived  by  them  as  a  passenger  in 
an  express  train,  which,  by  their  negligence 
came  into  colUsion  with  an  engine  and  he  was 
injured.  Defence,  that  after  the  collision  the 
plaintiff  accepted  money  from  the  officer  of  the 
company  in  satisfaction  of  his  cause  of  action, 
and  executed  a  release.  Reply,  that  the  officer 
procured  the  plaintiff  to  execute  the  release  by 
fraudulently  representing  to  him  for  that  pur- 
pose that  his  injuries  were  of  a  trivial  and  tem- 
porary nature,  and  that  if  they  should  afterwards 
turn  out  to  be  more  serious  than  he  then  antici- 
pated, he  would  still,  though  he  had  executed  the 
deed,  be  in  a  position  to  obtain  further  compensa- 
tion from  the  company,  and  that  the  plaintiff  was 
thereby  induced  to  execute  the  deed,  and  that 
after  he  had  executed  it  his  injuries  turned  out 
to  be  of  a  more  serious  nature  tlrnn  he  had 
anticipated  : — Held,  that  the  reply  was  good,  as 
it  contained  .a  separate  and  independent  state- 
ment that  the  plaintiff  was  induced  to  execute 
the  deed  in  consequence  of  a  fraudulent  repre- 
sentation that  his  injuries  were  of  a  trivial  and 
temporary  character.  Hirschfield  v.  London^ 
BriyJiton  afuf-  Sonth  Coast  Bailicay  Comjmny.2 
Q.  B.  D.  1 ;  46  L.  J.,  Q.  B.  1  ;  35  L.  T.  473. 

Semble,  that  a  fraudulent  representation  as  to 
the  effect  of  a  deed  may  be  relied  upon  as  a  de- 
fence to  an  action  upon  the  deed.     lb. 

To  obtain  the  execution  of  a  deed  by  saying  it 
is  a  mere  form,  where  the  pereon  executing 
Icnows  it  has  something  to  do  with  the  property 
affected,  cannot  be  such  misrepresentation  as  to 
avoid  the  deed.  Hunter  v.  Waltern,  7  L.  R.,  Ch. 
76  ;  41  L.  J.,  Ch.  175  ;  25  L.  T.  765  ;  20  W.  R. 
218. 

If  a  party  executes  a  deed,  under  a  false  repre- 
sentation as  to  its  effects,  or  contents,  it  is 
avoided  by  fraud.  ConsoU  Inmraiice  Aasu- 
ciatlon  v.  Newall,  3  F.  k.  F.  130. 

A.  procured  B.  to  execute  to  him  an  assign- 
ment of  a  lease,  by  means  of  a  false  and  fraudu- 
lent representation,  that  he,  A.,  was  executor 
and  devisee  of  C,  and  in  that  capacity  a  creditor 
of  B. ;  B.  was,  in  fact,  indebted  to  C.  for  part  of 
the  alleged  consideration-moneys : — Held,  that 
A.  might  maintain  ejectment ;  the  fraudulent  re- 
pi'csentations  not  being  sufficient  (at  law)  to 
avoid  the  deed,  and  a  court  of  law  being 
incompetent  to  do  perfect  justice  between  the 
parties.  Austin  v.  Taite.  8  Ir.  C.  L.  R.  35 — Ex. 
Ch. 

If  an  ignorant  person  is  induced  to  execute  an 
instrument,  supposing  it  to  operate  in  one  way, 
and  it  really  operates  in  another,  such  instru- 
ment is  invalid.  Doe  d.  Lloyd  v.  Bennett,  8  0. 
&  P.  124. 
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denied  liability  as  to  the  residue : — Held,  that 
the  company  was  entitled  to  the  1,5002.  actually 
paid  by  them  to  the  baijk,  bat  to  no  more  ;  and 
that  judgment  must  therefore  be  given  for  them 
for  9002.  British  and  Anwrican  Telegraph  Com^ 
any  y.  Albion  £ank,  7  L.  R.,Ex.  119  ;  41  L.  J., 
X.  67  ;  26  L.  T.  257  ;  20  W.  R.  413. 


Where  statoi  quo  not  Poeuble.] — ^A  person 
induced  by  fraud  to  enter  into  a  contract  under 
which  he  pays  money  may,  at  his  option,  rescind 
the  contract,  and  recover  back  the  price,  if  he  can 
return  what  he  has  received  under  it.  But  when 
he  can  no  longer  place  the  parties  in  statu  quo,  as 
if  he  has  become  unable  to  return  what  he  has 
received  in  the  same  plight  as  that  in  which  he 
received  it,  the  right  to  rescind  no  longer  exists, 
and  his  remedy  must  be  by  an  action  for  deceit, 
and  not  for  money  had  and  received.  Clarke  v. 
Dickson,  El.,  Bl.  &  El.  148. 

Seoovery  of  Deposite  on  Shares.] — In  an 
action  by  an  allottee  of  shares  in  a  railway 
company  for  the  recovery  of  his  deposit,  it 
appeared  that  the  company  issued  a  prospectus, 
which  stated  the  capital  to  consist  of  60,000 
shares,  of  25Z.  each,  and  the  plaintiff,  after  having 
paid  his  deposit,  executed  the  subscribers'  agree- 
ment, which  contained  the  usual  terms  as  to  the 
disposition  of  the  deposits.  At  the  time  when 
he  executed  the  deed  the  deposits  upon  18,160 
shares  only  had  been  paid,  although  35,000  shares 
had  been  allotted,  which  fsuct  was  not  communi- 
cated to  him : — Held,  that  the  withholding  of 
this  fact  did  not  amount  to  such  a  fraud  as  to 
avoid  the  deed,  and  that  the  plaintiff  was  not 
entitled  to  recover  back  his  deposit.  Vane  v. 
Cobbold,  1  Ex.  798. 

To  get  Company*!  Shares  qnoted.] — A  tele- 
graph company  invited  applications  for  shares, 
received  some  in  the  ordinary  way  and  allotted 
some,  on  which  deposits  were  paid.  The  number 
allotted  was,  however,  insufficient  to  procure  a 
settling-day  on  the  Stock  Exchange,  and  some  of 
the  directors  of  the  company,  S.,  the  promoter, 
and  C,  the  manager  of  the  bank,  agreed,  in 
order  that  the  bank  might  certify  to  the  com- 
mittee of  the  Stock  Exchange  the  requisite 
amount  of  shares  to  have  been  subscribed,  that 
an  account  should  be  opened  in  S.'s  name  with 
the  bank,  and  another  account  in  the  name  of 
the  company ;  that  the  company  should  gua- 
rantee to  the  bank  the  repayment  of  any  money 
drawn  by  S.,  and  charge  with  such  repayment 
any  balance  in  their  favour ;  that  the  bank 
should  have  a  bonus  of  600Z.,  and  C.  of  1,0002. ; 
that  S.  should  get  persons  to  apply  for  shares 
which  should  be  duly  allotted,  and  should  draw 
on  his  account  for,  and  pay  into  the  company's 
account  the  requisite  deposits,  taking  blank 
transfers  from  the  pretended  allottees.  This 
plan  was  carried  out.  Accounts  were  opened, 
that  in  the  name  of  the  company  with  1,5002. 
really  paid  in  ;  that  in  S.'s  name  with  a  loan  of 
1,5002.  from  the  bank.  Sham  applicants  were 
obtained  by  S.,  and  shares  allotted  to  them.  S. 
thereupon  drew  on  his  account,  and  with  the 
proceeds  paid  the  requisite  deposits  into  the 
account  of  the  company.  The  pretended  al- 
lottees, immediately  after  the  shares  were  al- 
lotted, handed  blank  transfers  to  S.  Finally 
the  account  with  the  bank  stood  with  a  credit  of 
24,5052.  18*.  6d.,  made  up  of  the  1,5002.  really 
paid  in  and  the  pretended  deposits.  S.'s  account 
stood  with  a  debit  of  24,5062.  Ss.  4<i.,  made  up  of 
the  sums  he  had  drawn  and  the  1,5002.  loan. 
No  settling-day  was  ever  granted  ;  and  the  com- 
pany afterwards  went  into  liquidation  under  a 
winding-up  order.  In  an  action  by  the  company 
to  recover  the  whole  amount  of  their  credit,  the 
bank  |)aid  their  bonus  of  6002.  into  court,  and 


^ 


Bankrupt  pnrehasing  Goods.] — ^A  trader,  after 
being  served  with  the  petition  on  which  he  was 
afterwards  adjudicated  bankrupt,  purchased 
goods  at  an  auction,  and  removed  them  without 
payment,  without  disclosing  the  fact  of  the 
bankruptcy  proceedings : — Held,  that  this  omis- 
sion did  not  of  itself  amount  to  a  misrepresenta- 
tion such  as  to  avoid  the  contract,  and  entitle 
the  vendor  to  a  return  of  the  goods.  Whittak^r, 
Exparte,  Sha/^kleton,  In  re,  10  L.  R.,  Ch.  446  ; 
44  L.  J.,  Bk.  91 ;  32  L.  T.  443  ;  23  W.  R.  555. 

Beicifliion,  when  Allowed.] — A.  having  two 
parcels  and  B.  one  parcel  of  land,  supposed  to 
contain  petroleum,  it  was  agreed  between  them 
and  C.  that  C.  should  pay  them  10,000  dollars 
for  the  land  if  he  succeeded  in  forming  a  com- 
pany for  the  purpose  of  working  the  oil  springs, 
and  in  inducing  such  company  to  pay  him  13,750 
dollars  as  the  price  of  the  land,  out  of  which  he 
was  to  keep  for  himself  3,750  dollars.  B.  ac- 
cordingly, assuming  the  character  of  owner, 
gave  to  C.  a  conditional  promise  to  sell  all 
the  land  to  him  for  13,750  dollars,  provided  the 
offer  was  accepted  within  a  certain  time.  A. 
wrote  a  letter,  meant  to  be  shewn  to,  and  which 
was  shewn  to,  persons  intending  to  become  mem- 
bers of  the  new  company,  and  was  proved  to 
have  influenced  them,  in  which  letter  he  recom- 
mended the  purchase,  not  disclosing  that  he  had 
any  interest  therein.  A.  and  B.  actively  co- 
operated with  C.  throughout  the  whole  transac- 
tion. The  company,  in  ignorance  of  the  com- 
bination, accepted  the  proposal,  but  having 
discovered  the  fraud,  sued  for  a  rescission  of  the 
contract : — Held,  that  the  contract  must  be 
wholly  rescinded,  the  price  repaid,  and  the  land 
reconveyed.  There  being  a  doubt  (owing  to 
the  expiration  of  the  term  for  which  the  com- 
pany had  been  constituted)  whether  the  company 
was  competent  to  receive  the  money  and  to 
execute  a  reconveyance,  the  order  provided  that 
the  repayment  should  be  made  to  the  company, 
or  to  such  other  persons  as  were  entitled  in  their 
right,  on  the  reconveyance  of  the  lands  being 
made  to  the  satisfaction  of  the  colonial  court. 
Lindsay  Petroleum  Company  v.  Hurd,  5  L.  R., 
P.  C.  221 ;  22  W.  R.  492. 

Effect  of  Laohei.] — Fraud  being  estab- 
lished against  a  party,  it  is  for  him,  if  he  allege 
laches  in  the  other  party,  to  shew  when  the 
latter  acquired  a  knowledge  of  the  truth  and  prove 
that  he  knowingly  forbore  to  assert  his  right.  lb. 

As  to  Part  of  Contract.] — A  fraudulent  repre- 
sentation as  to  any  part  ox  that  which  induces  a 
party  to  enter  into  a  contract  authorizes  a  re- 
scission of  the  contract,  Kennedy  v.  Panama, 
New  Zealand,  and  Australian  Royal  Mail  Com- 
vany,  2  L.  R.,  Q.  B.  580  ;  36  L.  J.,  Q.  B.  260  ;  17 
L  T.,  62  ;  8  B.  &  S.  571. 

Alitor,  where  there  has  been  an  innocent  mis- 
representation or  misapprehension,  unless  it  is  as 
to  the  substance  of  the  whole  consideration, 
going  as  it  were  to  the  root  of  the  matter.    lb. 
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A  steftm-packet  company  entered  into  a  con- 
tract with  the  government  of  New  Zealand  re- 
lating to  the  mail  service  of  the  colony.  This 
contract  the  government  of  the  colony  refused 
to  recognize,  on  the  ground  that  it  was  beyond 
the  authority  of  the  postmaster-general.  Mean- 
time the  company  issued  a  prospectus,  giving 
notice  that  they  were  prepared  to  receive  ap- 
plications for  new  shares  "  in  order  to  enable  the 
company  to  perform  the  contract  recently  en- 
terea  into  with  the  general  government  of  New 
Zealand  for  a  monthly  mail  service  between 
Sydney,  New  Zealand,  and  Panama."  A  party, 
after  seeing  this  prospectus,  applied  for  and  ob- 
tained an  allotment  of  shares : — Held,  that  he 
was  not  entitled,  upon  finding  that  the  mail 
service  contract  was  repudiated  by  the  colonial 
government,  to  recover  back  the  price  of  his 
shares,  as  although  the  prospectus  contained  an 
implied  statement  that  tne  contract  was  binding 
upon  the  colonial  government,  yet  the  misrepre- 
sentation was  not  fraudulent,  and  was  not  such 
as  to  shew  that  there  was  a  complete  difference 
in  substance  between  the  shares  which  were  bar- 
gained for  and  those  which  were  obtained,  so  as 
to  constitute  an  entire  failure  of  consideration. 
Ih, 

Iiuiiranee.] — Pending  a  contract  for  the  sale 
of  a  policy  of  insurance,  the  person  whose  life 
was  insured  met  with  an  accident,  which  was 
proved  by  medical  evidence  not  to  have  had  effects 
serious  or  dangerous  to  his  life.  He  was  afterwards 
attacked  by  a  disease  of  old  standing,  of  which 
he  died,  but  from  which  no  danger  to  his  life  was 
apprehended  until  after  the  contract  was  com- 
pleted. The  vendee  was  aware  of  both  the  acci- 
dent and  the  illness,  but  did  not  communicate 
either  to  the  vendor.  The  court  refused  to  re- 
scind the  contract,  or  to  restrain  proceedings  at 
law  upon  it.  Thimipson  v.  Lambert,  2  Ir.  R.,  Eq. 
433  ;  17  W.  R.  111. 

Knowledge  and  non-communication  of  a  fact 
which  may  influence  the  other  party  are  not 
sufficient  to  rescind  a  contract.  The  fact  must 
be,  and  be  known  by  him  who  keeps  it  back  to 
be,  of  sufficient  importance  to  form  a  substantial 
element  in  the  transaction,  or  there  must  be  some 
active  misrepresentation.    Ih, 

A  policy  of  insurance  on  the  life  of  A.  had 
been  assigned  to  the  plaintiff ;  the  defendant 
having  privately  ascertained  that  A.  was  danger- 
ously ill,  treated  with  the  plaintiff  for  the  pur- 
chase of  the  policy  for  a  small  sum,  representing 
it  as  the  then  value  of  the  policy,  the  plaintiff 
not  being  aware  of  A.'s  illness  : — Held,  that  the 
sale  was  void,  and  that  the  plaintiff  might  re- 
cover the  value  of  the  policy  in  an  action  of 
trover.    Janes  v.  Kteiie,  2  M.  &  Rob.  348. 

Proof  of  Frand.] — In  every  case  where  a  plain- 
tiff comes  to  the  court  to  set  aside  a  deed  on  the 
ground  of  fraud,  it  is  necessary  that  there  should 
be  clear  and  unequivocal  proof  of  the  facts  which 
are  said  to  constitute  the  fraud,  and  it  must  be 
shewn  that  the  facts  are  such  as  in  the  eye  of  the 
court  amount  to  fraud.  Lumley  v.  Desboroughj 
22  L.  T.  597. 


FRAUDS,  STATUTE   OP. 


I.  Agbeements. — See  Contbact. 
II.  LEASE8.->i%&  Landlord  and  Tenant. 

III.  Guarantee.  —  See    Peincipal    and 

StTEETY. 

IV.  Sale  of  QooBs.—See  Sale. 

V.  Sale   of   Lands. —  See   Vendor  and 
Purchaser. 


FRAUDULENT  CON- 
VEYANCES. 

1.  Ait  against  Credit  ars, 

2.  As  against  Purchasers,  1894. 

3.  Other  Caws,  1899. 

1.  As  AGAINST  Creditors. 

Setting  Aaide — General  Prineiples.]  —  The 
question  for  the  court  is,  whether  they  can  or 
ought  to  infer  an  intent  to  defraud  creditors  in 
the  parties  to  the  deed.  The  word  "  parties  "  is 
used,  because  it  is  plain  that  whatever  fraudulent 
intent  there  may  have  been  in  the  mind  of  party 
A.,  it  would  not  avoid  the  deed  unless  it  was 
known  to  have  been  concurred  in  by  party  B. 
Golden  v.  Gillam,  infra — per  Fry,  J. 

An  assignment  of  goods  in  fraud  of  creditors 
is  valid  as  between  parties  to  the  deed,  and  as 
between  either  party  and  a  stranger.  Bessey  v. 
Windham,  6  Q.  B.  166  ;  14  L.  J.,  Q.  B.  7. 

An  assignment  in  fraud  of  creditors  is  good 
as  against  the  parties  executing  it,  and  their 
assigns  stand  in  no  better  position.  Robinson 
V.  McDonnel,  2  B.  &  S.  134  ;  see  Steel  v.  Brown, 
1  Taunt.  381. 

Tamily  Arrangement.] — By  a  deed  of  gift,  J. 
granted  farming  property  in  trust  for  her 
daughters,  in  consideration  of  which  they  cove- 
nanted to  pay  the  debts  "  incurred  by  J.  up  to 
the  date  of  the  deed  in  connection  with  the 
working  arrangement  of  the  farm,"  and  to  main- 
tain J.  J.  had  no  other  property  than  that  com- 
prised in  the  deed,  and  the  plaintiff's  debt  not 
having  been  incurred  by  J.  m  connexion  with 
the  farm,  was  defeated  by  the  deed.  The  court 
found  that  the  deed  was  an  honestly  intended 
family  arrangement,  and  was  not  executed  with 
the  object  of  defeating  creditors : — Held,  that 
the  deed  was  valid  under  stat.  13  Eliz.  c.  5. 
Johnson,  In  re,  OoJden  v.  Oillam,  51  L.  J.,  Ch. 
503— C.  A.  Affirming  20  Ch.  D.  389  ;  51  L.  J., 
Ch.  154  ;  46  L.  T.  222. 

Where  a  father,  by  deed,  assigned  to  his  son, 
in  consideration  of  natural  love  and  affection, 
his  dwelling-house  and  all  his  personal  estate  : — 
Held,  in  an  action  by  the  son  against  the  sheriff, 
for  levying  on  goods,  part  of  such  estate,  under 
a  fi.  fa.  against  the  father,  that  it  was  competent 
to  the  son  to  prove,  that,  by  a  bond,  bearing 
even  date  with  the  deed  of  assignment,  he  bound 
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himself  to  maintain  his  father's  wife  and  chil- 
dren ;  and  that  the  jury  having  found  that  it  was 
a  part  of  the  same  transaction,  and  that  the 
assignment  was  bond,  fide,  it  was  not  void  against 
creditors  under  13  Eliz.  c.  5.  Gale  v.  William^ 
son,  8  M.  &  W.  406. 

Where  a  person,  owing  102/.  on  a  bond,  wrote 
to  the  obligee  that  he  and  his  wife  were  bound 
do^vn  by  pecuniary  embarrassments,  and  that 
the  obligee's  proceeding  to  extremities  would 
render  the  debtor's  wife  after  his  death  perfectly 
destitute,  and  a  month  afterwards,  for  a  nominal 
sum  of  10#.,  and  in  consideration  of  natural  love 
and  affection,  assigned  a  lease  (of  the  value  of 
206/.)  to  A.  in  trust  for  his  own  benefit  for  life, 
and  after  his  death  for  that  of  one  of  his 
daughters-in-law  ;  and  he  soon  afterwards  died, 
having  by  ynU.  made  the  assignee  of  his  lease  his 
executor ;  by  which  assignment  of  the  lease  the 
residue  of  his  property  became  insufficient  to 
discharge  the  bond  debt : — Held,  that  the  assign- 
ment was  within  13  Eliz.  c.  5,  and  utterly  void 
against  creditors,  and  that  the  lease  was  assets 
in  the  hands  of  the  executor.  Shears  v.  Rogers, 
3  B.  &  Ad.  363. 


Knowledge  of  PnrpoBe.] — A  distribution 


by  a  debtor,  when  in  a  weak  state  of  mind  and 
of  body,  of  the  whole  of  his  property  among  his 
children,  partly  in  consideration  of  annuities  for 
his  life,  partly  by  voluntary  settlement,  and 
partly  by  pecuniary  gifts,  is  void  as  against 
creditors  under  13  Eliz.  c.  5,  the  children  being 
aware  at  the  time  that  the  creditors'  claims 
would  be  defeat<id,  though  the  debtor  had  no 
such  intention.  Cornish  v.  Clark,  14  L.  R.,  Eq. 
184  ;  42  L.  J.,  Ch.  14  ;  26  L.  T.  494  ;  20  W.  R.  897. 
A  tenant  for  life,  and  his  son,  who  was  tenant 
in  tail  male  in  remainder,  joined  in  recovery 
deeds  purporting  to  assure  the  entailed  property 
to  the  use  of  trustees  for  a  term,  in  trust  to  pay 
off  mortgage  debts,  with  remainder  to  the  use  of 
the  son  during  the  life  of  the  father,  with  re- 
mainder to  the  use  of  the  father's  wife  for  life, 
with  remainder  to  the  use  of  the  son  for  life, 
with  remainder  to  the  use  of  the  sons  of  the  son 
successively  in  tail,  with  remainder  to  the  use  of 
the  daughters  in  tail,  with  ultimate  remainder 
to  the  use  of  the  father  in  fee.  The  father  exe- 
cuted these  deeds  with  intent  to  defraud  his 
creditors,  but  that  object  was  concealed  from  the 
son.  The  father  became  bankrupt,  and  the  deeds 
were,  at  the  suit  of  the  assignees,  ordered  to  be 
delivered  up  and  cancelled  : — Held,  in  a  subse- 
quent suit  of  a  grandson  (tenant  in  tisiil  under  the 
recovery  deeds),  that  the  deeds  were  not  only  void 
as  against  the  creditors,  but  that  the  grandson 
had  no  equity  as  against  a  purchaser  from  the 
son  to  have  the  trusts  of  the  term  performed. 
Tarleton  v.  Liddell,  4  De  G.  &  S.  538  ;  8.  C,  17 
Q.  B.  390  ;  20  L.  J.,  Q.  B.  607  ;  15  Jur.  1170. 

Pnrehaie  by  Father  of  Son's  Interest  for  fall 
Consideration.] — By  an  indenture  dated  the  14th 
May,  1880,  after  reciting  that  A.  had  contracted 
with  B.,  his  son,  for  the  absolute  sale  to  him  of 
B.'s  reversionary  interests  in  certain  property, 
amounting  to  about  18,0007.,  for  the  sum  of 
2,500/.  cash,  and  an  annuity  of  300/.,  and  also 
reciting  that,  in  consideration  of  natural  love 
and  affection,  A.  had  agreed  to  settle  the  rever- 
sions in  manner  thereinafter  expressed,  it  was 
witnessed  that,  in  pursuance  of  the  agreement. 


an  annuity  of  300/.  was  settled  by  A.  upon  B., 
until  he  should  become  bankrupt  or  attempt  to 
alienate  the  same,  with  trusts  in  either  of  such 
events  in  favour  of  B.'s  ^\ife  and  children,  if  any. 
For  these  considerations  B.,  by  the  same  deed, 
assigned  to  trustees  all  his  said  reversionary  in- 
terest, which  was  resettled  by  A.  upon  B.  and 
his  wife  and  children,  in  a  similar  manner  to  the 
annuity  of  300/.  The  consideration-money  of 
2,500/.  for  the  payment  of  B.'s  debts  proved  in- 
sufiScient  for  that  purpose,  and  upon  the  appli- 
cation of  a  creditor,  whose  debt  was  unprovided 
for,  B.  was  adjudicated  a  bankrupt.  The  trustee 
in  bankruptcy,  having  applied  to  the  county 
court,  the  deed  was  declared  void  under  the 
statute  13  Eliz.  c.  5  : — Held,  that  the  transaction 
being  a  purchase  by  the  father  of  his  son  s  rever- 
sionary interest  for  full  consideration,  it  was 
reasonable  and  lawful  that  the  father  should 
prescribe  the  terms  when  consenting  to  resettle 
it  upon  the  son,  and  that  the  deed  ha^dng  been 
entered  into  on  good  faith,  and  for  valuable  con- 
sideration, was  not  impeachable  under  the 
statute  of  Elizabeth  or  the  Bankruptcy  Act. 
Eyre^  Ex  parte.  Eyre,  In  re,  44  L.  T.  922.' 

In  Consideration  of  Loan.] — In  1856,  A., 
being  indebted,  but  not  to  the  extent  of  insol- 
vency, applied  for  a  loan  to  his  mother,  who 
consented  to  make  an  advance  to  him  upon  the 
terms  of  his  making  a  settlement  of  certain  pro- 
l>erty,  to  which  he  was  entitled,  upon  himself  for 
life,  and  after  his  death  upon  his  children.  A 
mortgage  deed  was  accoraingly  prepared  and 
executed  for  securing  the  loan  made  to  A.  by 
his  mother,,  and  contemporaneously  with  su(i. 
mortgage  a  settlement  of  the  property  in  mort- 
gage to  his  mother  was  also  executed  by  him  : 
but  neither  the  mortgage  nor  the  settlement 
contained  any  reference  to  the  other  of  them. 
A.  became  insolvent,  and  afterwards  died.  Sub- 
sequently to  his  death,  his  assignee  in  insolvency 
instituted  a  suit  for  the  purpose  of  setting  aside 
the  settlement  : — Held,  that  the  settlement  was 
made  bon&  fide  and  for  value  ;  and  that  it  was 
not  void  under  13  Eliz.  c.  5.  Thompson  v. 
Wchster,  7  Jur.,  N.  S.  631 ;  4  L.  T.  750  ;  9  W.  R. 
641— H.  L. 

An  assignment  by  a  judgment  debtor  to  his 
father-in-law  of  his  stock-in-trade,  as  security 
for  the  purchase-money  of  the  business,  and  for 
money  advanced  to  pay  debts,  supported.  Slad- 
den  V.  Sergeant,  1  F.  &  F.  322. 

Assi^ment  on  entering  on  new  Bnainees.] — 
A  baker,  who  had  carried  on  business  for  some 
years,  being  about  to  purchase  a  grocery  business, 
which  he  intended  to  carry  on  together  with  his 
own  trade,  executed  a  voluntary-  settlement  of 
nearly  the  whole  of  his  proj)erty  upon  his  wife 
and.  children.  He  afterwards  bought  the  grocery 
business,  and,  having  lost  money  by  it,  sold  it, 
and  continued  to  carry  on  his  baking  business. 
Within  three  years  after  the  date  of  the  settle- 
ment he  filed  a  liquidation  petition,  his  liabili- 
ties  being  in  excess  of  his  assets : — Held,  that, 
independently  of  the  question  whether  he  was 
solvent  at  the  date  of  the  settlement,  the  settle- 
ment was  void  as  against  the  trustee  in  the 
liquidation^under  the  statute  13  Eliz.  c.  5,  on  the 
ground  tha"t  it  was  evidently  executed  with  the 
view  of  putting  the  settlor's  property  out  of  the 
reach  of  his  creditors  in  case  he  should  fail  in 
the  speculation  on  which  he  was  about  to  enter 
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in  canying  on  a  new  buBiness  of  which  he  knew 
nothing.  Machay  v.  Douglas  X^^  L*  ^m  ^^l* 
106)  approved  and  followed,  Jiusstll,  Ex  parte, 
Bvtterworth,  In  re,  19  Ch.  D.  588  ;  61  L.  J.,  Ch. 
521  ;  46  L.  T.  113  ;  30  W.  R.  684— C.  A. 

A  voluntary  settlement  whereby  the  settlor 
takes  the  bulk  of  his  property  out  of  the  reach  of 
his  creditors,  shortly  before  engaging  in  trade  of 
a  hazardous  character,  may  be  set  aside  in  a  suit 
on  behalf  of  creditors  who  became  snch  after  the 
settlement,  though  there  are  no  creditors  whose 
debts  arose  before  the  date  of  the  settlement,  and 
though  when  the  settlement  was  made  it  was 
doubtful  whether  the  arrangements  under  which 
the  settlor  was  to  engage  in  the  business  would  j 
take  effect.  MacTtay  v.  Dav^laSy  14  L.  R.,  Eq. 
106  ;  41  L.  J.,  Ch.  539  ;  26  L.  T.  721 ;  20  W.  R.  652. ' 

When  a  voluntary  settlement  is  made  on  the  ' 
eve  of  the  settlor  engaging  in  trade,  the  bui-deu 
rests  upon  him  of  shewing  that  he  was  in  a 
position  to  make  it.    lb. 

In  order  to  set  aside  a  voluntary  settlement  as 
being  void  as  against  creditors,  it  is  not  necessary 
to  shew  that  the  settlor  contemplated  becoming 
actually  indebted.  It  is  sufficient  if  he  contem- 
plated a  state  of  things  which  might  result  in 
bankruptcy  or  insolvency.    lb, 

A  debtor  is  not  entitled  to  set  up,  as  a  defence 
to  a  suit  to  set  aside  a  voluntary  settlement,  a 
release  contained  in  an  inspectorship  deed  by 
which  he  vested  all  his  property  in  the  inspectors, 
the  settlement  or  the  existence  of  the  property 
comprised  in  it  not  having  been  discloserl  at  the 
time  the  inspectorship  deed  was  executed.   lb. 

Effect  of  Withdrawal  of  Property*]— The  re- 
sult of  the  authorities  decided  upon  13  Eliz.  c.  5, 
is.  first,  that  where  a  debt  contracted  antecedently 
to  the  settlement  exists,  a  subsequent  creditor 
has  the  same  rights  as  an  antecedent  creditor 
would  have  against  the  settlor ;  and,  secondly, 
that  whether  or  not  the  settlor  had  any  intention 
to  defraud  his  creditors,  a  creditor  having  a  debt 
existing  at  the  date  of  the  settlement,  has  a  right ! 
to  have  the  settlement  set  aside  if  the  ultimate 
effect  of  it  is  to  delayer  defraud  him  with  regard 
to  his  debt.  Freeman  v.  Pope,  39  L.  J.,  Ch.  i 
148.  Affirmed  on  appeal,  5  L.  R.,  Ch.  538 ; 
39  L.  J.,  Ch.  689  ;  21  L.  T.  816  ;  18  W.  R.  906. 

If  a  settlement  is  made  by  a  person  who,  if  he 
had  not  made  the  settlement,  would  have  had 
property  upon  which  his  creditors  might  imme- 
diately fasten  and  pay  themselves,  but  which  by 
the  settlement  is  withdrawn,  that  is  primft  facie 
delaying  his  creditors,  within  13  Eliz.  c.  6. 
FrcJick  V.  French,  6  De  G.,  Mac.  &  G.  95  ;  28 
L.  J.,  Ch.  612  ;  2  Jur.,  N.  S.  169. 

If  the  creditors  are  delayed  by  a  voluntary 
settlement,  the  case  is  within  13  Eliz.  c.  5,  even 
though  the  settlor  may  have  debts  owing  to  him, 
or  other  contingent  or  reversionary  interests, 
which,  if  realized  or  fallen  in,  would  be  sufficient 
to  meet  all  claims  apon  him.    lb, 

Solveney  at  Time  of  Afltignment.] — If  the 
debt  of  a  creditor,  by  whom  a  voluntary  settle- 
ment is  impeached  under  13  Eliz.  c.  5,  existed 
at  the  date  of  the  settlement,  and  it  is  shewn 
that  the  remedy  of  the  creditor  is  defeated  or 
delayed  by  the  existence  of  the  settlement,  it  is 
not  necessary  for  him  to  shew  insolvency  on  the 
part  of  the  debtor  at  the  date  of  or  occasioned 
by  the  settlement.  Sjurctt  v.  Willows,  3  De  G., 
J.  &  S.  293. 


But  if  a  voluntary  settlement  or  a  deed  of  gift 
is  impeached  by  ci^editors  whose  debts  had  not 
been  contracted  at  the  date  of  the  settlement, 
then  it  is  necessary  to  shew  either  that  the  settlor 
made  the  settlement  with  an  express  intent  to 
delay,  hinder  or  defraud  creditors,  or  that,  after 
the  settlement,  the  settlor  had  no  sufficient  means 
or  reasonable  expectations  of  being  able  to  pay 
his  then  existing  debts,  but  was  reduced  to  a 
state  of  insolvency,  in  which  case  the  law  infers 
that  the  settlement  was  made  with  intent  to 
delay,  hinder  or  defraud  creditors,  and  is  there- 
fore fraudulent  and  void.    lb. 

The  fact  of  a  voluntary  settlor  retaining  money 
enough  to  pay  the  debts  which  he  owes  at  the 
time  of  making  the  settlement,  but  not  actually 
paying  them,  gives  no  different  character  to  the 
settlement,  and  does  not  take  it  out  of  the  statute. 
lb, 

A  settlement,  for  valuable  consideration,  made 
with  the  intention  of  defrauding  creditors,  is 
void  under  13  Eliz.  c.  5.  Holmes  v.  Penney, 
3  Kay  &  J.  90;  26  L.  J.,  Ch.  179  ;  3  Jur.,  N.  S. 
80. 

The  mere  fact  of  a  settlement  being  voluntary 
is  not  sufficient  to  render  it  void  against  creditors ; 
but  if  the  settlor  was  at  the  time  of  the  settle- 
ment not  necessarily  insolvent,  but  so  largely  in- 
debted as  to  induce  the  court  to  believe  that  the 
intention  of  the  settlement  was  to  defraud  his 
creditors,  and  some  of  those  debts  are  still  un- 
paid, the  settlement  may  be  set  aside.    lb. 

A  voluntary  settlement,  by  which  a  settlor 
gives  to  the  trustees  of  his  property  an  absolute 
discretion  to  apply  it  in  the  maintenance  and 
support  of  himself,  his  wife  and  children,  or  any 
of  them,  in  such  manner  as  they  shall  think  fit, 
is  not  fraudulent  against  subsequent  creditors. 
A  fortiori,  is  such  a  settlement  valid  if  for  valu- 
able consideration.    lb. 

A  trader,  by  a  voluntary  settlement,  settled  all 
his  property,  present  and  future  (reserving  -to 
himself  a  control  over  the  settled  property),  upon 
his  wife,  for  her  separate  use  for  life,  "with  re- 
mainder to  himself  for  life,  with  remainder  to 
his  children.  Five  years  afterwards  he  became 
bankrupt.  In  a  suit  by  his  assignees  to  set  aside 
the  settlement,  although  some  evidence  was  ad- 
duced to  prove  that  the  trader  was  in  solvent 
circumstances  at  the  date  of  the  execution  of  the 
settlement : — Held,  that  it  was  void  as  against 
his  creditors,  under  13  Eliz.  c.  5.  Ware  v.  Oard- 
?ufr,  7  L.  R.,  Eq.  317  ;  38  L.  J.,  Ch.  348  ;  20  L.  T. 
71 ;  17  W.  R.  439. 

A  post-nuptial  settlement  executed  when  the 
assignor  was  perfectly  solvent,  is  not  invalid  as 
against  subsequent  creditors.  Chi  gen  v.  Sampson, 
4  F.  &  F.  974. 


Belative  Values — Subititnted  Property.] 


— One  who  had  a  life  interest  in  a  settled  estate 
of  his  wife  (both  of  whom  were  aged)  of  at 
least  3,000/.  a  year,  whereof  the  ultimate  rever- 
sion on  failure  of  issue  male  (of  which  there  was 
none)  was  in  her,  and  having  furniture  and 
pictures  in  his  mansion  of  not  less  than  8,000/. 
value,  being  pressed  by  his  creditors,  in  pursu- 
ance of  an  agreement  with  his  wife,  conveyed 
all  that  his  property  to  trustees,  who  had  mar- 
ried his  two  daughters,  for  the  benefit  of  his  wife 
and  daughters,  and  subject  to  his  wife's  future 
appointment ;  in  consideration  whereof  the  "wife 
discharged  him  of  above  3,000/.  before  raised  on 
the  estate,  principally  for  his  use,  and  enabled 
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the  trustees  to  i-aise  out  of  her  estate  12,000/. 
more  for  the  benefit  of  her  husband's  creditors, 
but  subject  to  the  appointment  of  him,  his  exe- 
cutors, kCf  and  also  covenanted  to  levy  a  fine, 
which  was  levied  a  year  afterwards,  and  the 
husband  covenanted  to  deliver  an  inventory  of 
the  goods  to  the  trustees  within  six  months, 
whi(£  was  not  done ;  and  after  the  conveyance 
the  husband  continued  to  use  the  furniture  in 
the  house  as  before,  and  was  soon  afterwards 
sued  by  several  of  the  creditors,  whose  execu- 
tions against  such  goods  were  satisfied  by  him 
without  setting  up  the  trust  deed,  or  resorting 
to  the  trust  fund  ;  but  money  was  raised  on  it 
afterwards  for  other  creditora,  and  about  two 
years  after  the  deed,  the  husband  being  sued  by 
the  plaintiff  (a  creditor  before  that  time),  the 
trust  deed  was  set  up  in  bar  of  the  levy  upon 
the  goods  in  the  house,  and  the  sheriff  returned 
nulla  bona ;  and  upon  an  action  brought  for  a 
false  return  : — Held,  that  in  the  consideration 
of  the  question,  whether  this  was  a  bon&  fide 
transaction,  or  a  contrivance  to  defeat  creditors, 
and  therefore  void  at  common  law,  or  by  13  Eliz. 
c.  5,  it  was  material  to  submit  to  the  jury  the 
relative  value  of  the  pi-operty  withdrawn  from 
the  reach  of  the  creditors,  in  proportion  to  the 
amount  of  their  demands  at  the  time,  and  the 
value  and  tangibility  of  that  substituted  in  its 
place,  in  aid  of  the  conclusion  that  the  deed  was 
covinous  against  them.  Dewey  v.  Bayntun.^  6 
East,  267. 

Aflfignment  of  Leaseholds — Life  Interest  Be- 
•enred.]— In  1872,  R.  gave  to  the  W.  bank  a 
guarantee,  limited  to  1,W0Z.,  to  secure  any  sums 
which  might  be  or  become  due  from  R.'s  son  to 
the  bank  on  his  banking  account.  At  that  time 
R.'8  property  consisted  of  certain  leasehold  pro- 
perty, worth  about  200/.  per  annum,  a  debt  of 
1,.500/.  due  from  the  son,  and  furniture,  &c., 
worth  about  150Z.  In  1877,  R.  voluntarily  as- 
signed his  leaseholds  to  another  son,  in  trust  for 
himself  for  life,  and,  after  his  decease,  in  trust 
for  that  other  son  and  a  daughter  for  their  joint 
lives,  and  for  the  survivor  absolutely.  In  1880, 
R.'s  first  son  filed  a  liquidation  petition,  under 
which  the  creditors  accepted  a  composition  of  3^^. 
in  the  pound,  the  bank  being  a  large  creditor. 
The  bank  then  brought  an  action  against  R.  upon 
his  guarantee  for  the  balance  due  to  them  after 
payment  of  the  composition,  and  sought  to  set 
aside  the  settlement.  R  died,  his  estate  being 
proved  under  200/. : — Held,  that  the  settlement 
was  void  under  13  Eliz.  c.  5,  being  voluntary, 
though  carrying  a  liability  to  rent  and  covenants, 
and  being,  under  the  circumstances,  calculated 
to  defeat  or  delay  the  creditors.  Price  v.  Jenkins 
(5  Ch.  D.  619)  commented  on.  Ridler^  In  re, 
Ridhr  v.  Hidler,  22  Ch.  D.  74 ;  62  L.  J.,  Ch. 
343 ;  48  L,  T.  396  ;  31  W.  R.  93  ;  47  J.  P.  479— 
C.  A. 

Past  CohabitatioiL] — Where  a  man  executed 
an  ante-nuptial  settlement,  and  married  a  woman 
with  whom  he  had  previously  cohabited,  with 
intent  to  defraud  his  creditors,  the  wife  being 
implicated  in  the  transaction  : — Held,  that  the 
settlement  was  fraudulent,  and  void  as  against 
creditors.  Bvlmer  v.  Jfn^Uer,  8  L.  R.,  Eq.  46  ; 
38  L.  J.,  Ch,  543  ;  20  L.  T.  942. 

A  man  in  insolvent  circumstances,  upon  his 
marriage  with  a  woman  with  whom  he  had 
previously  cohabited,  by  a  deed  of  settlement 


and  articles  of  agreement  executed  prior  to 
the  marriage,  conveyed  and  assigned  all  his 
estate  to  trustees  upon  trust  for  his  wiCe,  with  a 
power  of  appointment  among  the  children  of  the 
marriage,  reserving  no  interest  to  himself  ;  im- 
mediately after  uie  marriage  the  power  was 
exercised  in  favour  of  an  illegitimate  daughter. 
The  property  remained  under  the  control  of  the 
husband  till  his  bankruptcy,  two  months  after 
the  marriage : — Held,  that  the  settlement  was 
voi(\     Cdl&mbine  v.  Rt^nhall,  1  Sm.  &  G.  228. 

ConyeTanee  to  Cxediton.] — Debtoro  in  insol- 
vent circumstances  conveyed  by  deed  all  their 
estate  to  trustees  on  trust  to  sell  in  such  manner 
as  they  might  think  proper,  and  to  divide  the 
residue  of  the  proceeds  after  paying  expenses 
rateably  among  the  creditors  parties  to  the  deed, 
and,  if  the  trustees  thought  fit,  creditors  who 
refused  or  neglected  to  execute,  and,  if  the  trus- 
tees thought  proper  but  not  otherwise,  to  pay 
the  dividends  on  debts  due  to  non-assenting 
creditors  to  the  debtors.  The  deed  provided  for 
the  payment  of  maintenance  to  the  debtors  if 
the  trustees  thought  fit,  and  the  executing 
creditors  respectively  indemnified  the  debtors 
and  the  trustees  in  respect  of  the  bills  of  ex- 
change and  promissory  notes  made  or  indorsed 
to  them  respectively  by  the  debtors  in  respect  of 
the  scheduled  debts  : — Held,  that  the  deed  was 
not  void  under  13  Eliz.  c.  5.  Spencer  v.  Sattr 
(4  Q.  B.  D.  13)  distinguished.  Boldero  v. 
London  and  Westminster  Diseovnt  Qympany.  5 
Ex.  D.  47  ;  42  L.  T.  56  ;  28  VV.  R.  154. 

A  debtor  in  insolvent  circumstances  executed 
a  deed  by  which  he  conveyed  all  his  estate  \o 
trustees  on  trust  to  carry  on  his  business,  or  get 
in  and  realize  his  estate  in  the  manner  they  might 
deem  expedient,  and  to  apportion  the  residue 
of  the  proceeds  after  payment  of  expenses,  &c., 
according  to  an  equal  pound  rate  among  his 
creditors.  It  was  provided  by  the  deed  that  a 
dividend  should  only  be  payable  to  a  creditor 
on  his  executing  or  assenting  to  the  deed  ;  and 
that,  if  within  a  certain  time  any  creditor  did 
not  execute  or  assent,  his  dividend  should  be 
paid  by  the  trustees  to  the  debtor.  The  deed 
also  provided  that  the  executing  and  assenting 
creditors  should  indemnify  the  trustees  against 
any  personal  loss  or  risk  they  might  sustain, 
otherwise  than  by  their  own  wilful  negligence  or 
default,  by  reason  of  their  proceedings  under  the 
deed  : — Held,  that  the  deed  was  fraudulent  and 
void  under  13  Eliz.  c.  5,  as  tending  to  defeat  or 
delay  creditors.  Spender  v.  Slater,  4  Q.  B.  D.  13 ; 
48  L.  J.,  Q.  B.  204  ;  39  L.  T.  424  ;  27  W.  R.  134. 
A.,  being  in  insolvent  circumstances,  assigned 
his  property  for  the  benefit  of  his  creditors.  B., 
who  was  a  non-assenting  party  to  the  deed,  was 
a  creditor  of  A.  on  two  bills  of  exchange,  on 
which  he  was  proceeding  at  the  time  of  the 
deed  of  assignment.  The  deed  was  expressed  to 
be  meant  to  secure  all  the  debts  existing  at  the 
time  of  the  execution  : — Held,  that  the  deed 
was  not  fraudulent  and  void  against  B.,  as  tend- 
ing to  deprive  6.  of  costs  in  the  action.  Evans 
V.  Joties,  34  L.  J.,  Ex.  25  ;  11  Jur.,  N.  S.  784. 

A  bill  of  sale  of  goods  executed  by  a  debtor 
to  his  creditor  is  not  void  by  reason  of  prefer- 
ence given  over  other  creditors.  If  intended  by 
the  parties  really  to  operate,  and  to  give  the 
creditor  the  power  of  taking  possession,  it  is 
good,  although  not  acted  on  by  taking  posses- 
sion.    Ereleigh  v.  Purssordj  2  M .  &  Rob.  539. 
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A«  exccated  bon4  fide  a  deed  of  assignment  of 
all  his  property  to  B.,  in  trust  for  such  of  A/s 
creditors  as  should  come  in  and  execute  the 
deed.  B.  (who  was  not  a  creditor  of  A.)  took 
(X)sses8ion.  C,  a  creditor  of  A.,  applied  to  B. 
for  an  explanation,  and  having  received  one  said 
he  was  satisfied,  and  took  no  step  to  obtain  pay- 
ment : — Held,  that  enough  had  taken  place  to 
create  the  relation  of  trustee  and  cestui  que 
trust  between  B.  and  C,  and  consequently  that 
the  deed  was  not  void  against  an  execution 
creditor  as  being  voluntary.  Harland  v.  Binks, 
15  Q.  B.  713  ;  20  L.  J.,  Q.  B.  126  ;  14  Jur.  979. 

Where  A.  assigned  all  his  effects  at  W.  to 
trustees,  for  the  benefit  of  certain  creditors  for 
four  years ;  and  the  trustees  were  empowered 
to  sell  at  the  expiration  of  two  years,  or  sooner, 
if  A.  should  direct,  and  apply  the  proceeds  of 
the  sale  in  discharge  of  the  debts  of  such  ere- 
ditors  ;  who  covenanted  that  A.  might  continue 
at  home  or  abroad,  and  that  they  would  not 
molest  him  for  two  years  from  the  date  of  the 
deed : — Held,  that  such  assignment  was  valid, 
and  not  within  13  Eliz.  c.  6  ;  and  that  the  pro- 
perty was  protected  against  a  judgment  creditor, 
who  sued  out  execution  against  A.  after  the  deed 
was  executed.     Ooss  v.  Neale^  6  Moore,  19. 

By  the  terms  of  a  trast  deed  for  the  benefit  of 
creditors,  the  trastees  were  empowered  to  permit 
the  insolvent  to  have  the  use  of  such  part  of  his 
effects  as  they  might  think  fit,  until  the  debts 
due  to  him  were  collected  ;  part  of  his  property 
was  sold  by  private  auction,  and  described  as  the 
property  of  tlie  insolvent  removing  from  A.  to  B. : 
— Held,  that  such  sale  was  sufficient  notice  of  a 
change  ^of  property  in  the  goods,  and  that  the 
insolvent's  keeping  possession  of  the  remainder 
at  B.  for  twelve  months  after  the  sale,  was  within 
the  terms  of  the  deed.  Woodham  v.  BaldocJt, 
3  Moore,  1 1  ;  Qow,  35. 


Employment  of  IniolYent  by  Tnutoe.] 


— An  assignment  by  a  debtor  of  all  his  estate 
and  effects  to  a  trustee,  upon  trust  for  sale  for 
the  benefit  of  creditors,  contained  a  proviso 
enabling  the  trustee  to  employ  the  debtor,  or 
any  other  person,  in  winding  up  the  affairs  of 
the  debtor,  and  in  collecting  and  getting  in  his 
estate  and  effects,  and  in  carrying  on  his  trade, 
if  thought  expedient  by  the  trustee,  and  to  allow 
the  person  so  employed,  out  of  the  trust  estate, 
such  sum  as  the  trustee  should  deem  proper  : — 
Held,  that  the  carrying  on  the  trade  being  only 
ancillary  to  winding  up  the  affairs  of  the  debtor, 
the  deed  was  not  void.  Janes  v.  Whitbread,  11 
C.  B.  406 ;  20  L.  J.,  C.  P.  217  ;  15  Jur.  612, 

But  it  must  appear  from  the  instrument  that 
the  main  object  of  the  parties  to  it  was  to  wind 
up  the  debtor's  business  for  the  benefit  of  the 
ci-oditors,  and  not  to  carry  on  the  business  with 
a  view  to  future  profits.  Ooates  v.  WilliamSj  7 
Ex.205;  21  L.  J.,  Ex.  116. 

To  Defeat  Expeoted  Ezecntion.] — ^A  pawn- 
broker bought  the  stock  of  a  trader  in  a  hasty 
manner  and  without  making  any  inquiries 
whether  he  was  indebted,  or  why  he  was  obliged 
to  sell  in  a  hurry.  There  were  other  circum- 
stances of  suspicion  as  to  the  bona  fides  of  the 
sale,  particularly  that  the  purchaser  did  not  call 
the  vendor  as  a  witness.  Due  change  of  pos- 
session took  place,  but  no  public  manifestation 
of  it  was  made,  and  the  vendor  was  at  the  time 
of  the  sale  liable  to  process  for  debt,  and  a  few 

TOL.  Ill, 


days  after  the  sale  execution  issued  : — Held,  first, 
that  if  bon^  fide  for  valuable  consideration,  a 
sale  of  goods  is  not  invalidated  by  knowledge 
that  an  execution  is  intended.  Hale  v.  Saloon 
Omnilms  Company^  4  Drew.  492  ;  28  L.  J.,  Ch. 
777  ;  7  W.  R.  316. 

Held,  secondly,  that  there  being  proof  of  pay- 
ment and  change  of  possession,  the  circum- 
stances of  suspicion  did  not  amount  to  proof  of 
fraud,  and  the  purchase  was  good  against  the 
execution  creditor.    Ih, 

If  A.  being  indebted  to  B.  &  C,  aft^r  being 
sued  to  judgment  and  execution  by  B.,  goes  to 
C,  and  voluntarily  gives  him  a  warrant  of 
.attorney  to  confess  judgment,  on  which  judg- 
ment was  immediately  entered  and  execution 
levied  the  same  day  on  which  B.  would  have 
been  entitled  to  execution,  and  had  threatened 
to  sue  it  out,  the  preference  so  given  by  A. 
to  C.  is  not  unlawful  nor  fraudulent  within  13 
Eliz.  c.  5.     Holhird  v.  Anderson,  5  T.  R.  235. 

A  bill  of  sale  by  way  of  mortgage  of  personal 
chattels,  if  executed  as  a  security  for  money 
actually  lent,  is  not  fraudulent  and  void  within 
13  Eliz.  c.  5,  though  its  object  is  to  defeat  an 
expected  execution  of  a  judgment  creditor. 
DarvUl  v.  Terry,  6  H.  &  N.  807  ;  30  L.  J.,  Ex.  335. 

A  sale  of  property  for  good  consideration  is 
not,  either  at  common  law  or  under  13  Eliz.  c.  5, 
fraudulent  and  void,  merely  because  it  is  made 
with  the  intention  to  defeat  an  expected  execu- 
tion of  a  judgment  creditor.  Wood  v.  Dixie, 
7  Q.  B.  892  ;  9  Jur.  796. 

On  an  interpleader  issue,  there  being  strong 
evidence  that  the  claimant  had  been  privy  to  a 
scheme  to  defeat  and  defraud  the  execution 
creditor,  not  only  after,  but  before  the  judg- 
ment ;  and  that,  in  pursuance  of  Uhs  scheme, 
he  had  taken  a  transfer  of  the  property  of  the 
debtor,  his  partner: — Held,  nevertheless,  that, 
though  if  it  was  merely  meant  as  a  trick  and  a 
device  by  way  of  a  pretended  transfer,  it  was 
invalid ;  yet,  if  as  between  the  parties  it  was 
intended  to  take  effect,  then,  whatever  its  object, 
it  was  valid.    Luff  v.  Homer,  3  F.  &  F.  480. 

A  transfer  by  a  judgment  debtor  of  the  stock 
on  his  farm,  the  price  being  paid  to  third  par- 
ties for  rent,  is  valid.  Bunyard  v.  Senbrook,  1 
F.  &  F,  321, 


Qneetion  ft>r  Jury.]— Although  a  deed, 


which  defeats  or  delays  the  sheriff  on  an  exe- 
cution, must  defeat  and  delay  an  execution 
creditor,  and  it  may  be  matter  of  law  whether 
it  would  delay  or  defeat  the  sheriff,  yet,  under 
13  Eliz.  c.  5,  it  is  for  the  jury  on  all  the  facts 
whether  that  was  the  intent  with  which  it  was 
executed.    Henderson  v.  Llayd,  3  F.  &  F.  7. 

For   Benefit   of  Creditors.!— Where   a 


debtor  to  the  plaintiff,  being  sued  by  the  pla^- 
tiff,  pending  the  suit  and  before  execution,  being 
insolvent,  executed  an  assignment  of  all  his 
effects  to  trustees  for  the  benefit  of  all  his  cre- 
ditors, under  which  possession  was  immediatelp 
taken: — Held,  that  the  assignment  was  not 
fraudulent  within  13  Eliz.  c.  5,  although  made 
to  the  intent  to  delay  the  plaintiff  of  his  execu- 
tion.   Pickstock  V.  Lyster,  3  M.  &  S.  371. 

If  a  person,  expecting  a  fieri  facias  will  be 
sued  out  against  him,  makes  an  assignment  of 
his  goods  to  trustees  for  the  benefit  of  his 
creditors,  and  the  goods  are  afterwards  taken 
under  the  writ,  and  trover  for  them  is  brought 
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against  the  sheriff  by  the  assignees,  it  will  be  a 
question  for  the  jury  under  all  the  circumstances, 
whether  the  deed  was  fraudulent  or  not,  that  is, 
whether  it  was  bond,  fide  meant  to  convey  the 
goods  to  the  trustees  for  the  benefit  of  the  cre- 
ditors generally,  or  whether  it  was  a  pretext 
only,  and  the  goods  were,  notwithstanding  the 
deed,  really  to  b^ong  to  the  assignor  ;  and  this 
is  a  question  of  fact,  and  not  a  question  of  law. 
Jliches  V.  Man^j  9  C.  &  P.  640. 

After  a  creditor  had  distrained  for  rent  the 
goods  of  his  debtor,  who  was  also  under  engage- 
ment with  the  creditor's  agent  for  the  sale  of 
his  goods,  for  the  purpose  of  discharging  the 
rent,  and  also  certain  book-debts  due  to  such 
creditor  and  his  agent,  the  debtor  confessed 
judgment  to  the  defendant,  another  creditor,  for 
a  large  nominal  sum,  with  a  defeasance  that 
execution  should  only  issue  for  such  an  amount 
as  would  coyer  the  debt  of  the  defendant  and 
all  the  other  creditors,,  amongst  whom  a  rateable 
distribution  was  to  be  made  : — Held,  that  such 
judgment  confessed,  being  in  fact  made  bond, 
fide,  and  upon  good  consideration,  was  not 
covinous  or  fraudulent  within  13  Eliz.  c.  5, 
although  its  effect  might  be  to  delay  or  hinder 
such  first-mentioned  creditor  from  recovering 
the  whole  amount  of  his  demands.  Meux  v. 
Ifowell,  4  East,  1. 

A  person  being  indebted  to  five  person,  as  well 
as  many  others,  and  being  aware  that  a  writ  of 
execution  was  about  to  be  executed  by  one  of 
the  other  creditors,  executed  a  mortgage,  sub- 
stantially comprising  the  whole  of  his  property, 
in  favour  of  the  five  creditors.  Under  the  mort- 
gage deed  the  debtor  was  to  remain  in  posses- 
sion until  default  should  be  made  in  payment  of 
the  five  debts  at  the  expiration  of  six  months, 
or  until  execution  should  be  issued  against  his 
property: — Held,  that  the  deed  was  not  void 
within  13  Eliz.  c.  5.  Alton  v.  Harrison,  4  L.  R., 
Ch.  622 ;  88  L.  J.,  Ch.  669 ;  21  L.  T.  282 ;  17 
W.  R.  1034. 

It  makes  no  difference  as  regards  the  13  Eliz. 
c.  5,  whether  or  not  a  deed  executed  in  circum- 
stances such  as  the  above  comprises  all  the  pro- 
perty of  the  debtor.    lb. 

Sale  by  Sheriill] — ^Where  goods  seized  under 
a  fi.  &.  founded  on  a  judgment  fraudulent 
against  creditors,  remain  in  the  sheriff's  hands, 
or  are  capable  of  being  seized  by  him,  he  is  com- 
pellable, under  13  Bliz.  c.  5,  to  sell  or  seize  such 
goods  under  a  subsequent  writ,  founded  on  a 
bonft  fide  writ;  and  if  he  neglects  to  do  so, 
having  notice  of  the  fraud  at  the  time  that  he 
ought  to  have  executed  the  vnit,  or  if  he  could 
then  have  discovered  it  by  reasonable  inquiry, 
he  is  responsible  for  neglecting  to  seize  and  sell 
them  ;  nor  is  it  necessary,  in  order  to  render  the 
judgment  void  quoad  the  sheriff,  on  the  ground 
of  fraud,  that  he  himself  should  have  been  a 
party  to  it ;  and  the  fact  that  the  sheriff  himself 
assigned  the  goods,  under  the  prior  execution,  to 
abon&  fide  purchaser,  innocently  and  in  ignorance 
of  the  fraud,  does  not  excuse  him  from  such 
liability.  Chrittopherson  v.  Burton,  3  Ex.  160  : 
18  L.  J.,  Ex.  60, 

A.,  a  trader,  being  in  difficulties,  and  having 
five  executions  against  him,  all  his  goods  were 
conveyed  to  the  defendant  by  bill  of  sale  from 
the  sheriff,  with  an  understanding  that  they 
should  remain  on  A.'s  premises,  to  enable  him  to 
repurchase  them.    The  jury  having  found  that 


the  object  of  the  transaction  was  not  merely  to 
relieve  A.  from  a  forced  sale  of  his  goods,  but 
also  to  protect  them  from  the  demands  of  other 
creditors  : — Held,  that  the  transaction  was  void 
under  13  Eliz.  c.  5,  s.  1.  Graham  v.  Furher, 
14  C.  B.  410  ;  2  C.  L.  R.  10,  452  ;  23  L.  J.,  C.  P. 
61  ;  18  Jur.  226. 

Setting  up  Jns  tertii] — Judgment  having  been 
obtained  against  the  plaintiff,  he  executed  a  bill 
of  sale  of  his  plate  to  M.  to  defeat  the  execution. 
M.  afterwards  took  an  assignment  of  the  judg- 
ment, and  issued  an  execution  against  the  plain- 
tiff and  seized  his  goods,  whereupon  the  latter, 
for  the  purpose  of  defeating  the  execution  of  M., 
deposited  the  plate  with  the  defendant : — ^Held, 
in  trover  for  the  plate,  that  the  defendant  was 
entitled  to  set  up  the  right  of  M.  to  it.  Cheesman 
V.  Uxoell,  6  Ex,  341  ;  20  L.  J.,  Ex.  209. 

Effect  of  Finding  that  Deed  Ezeented  Bon& 
fide.] — In  a  case  stated  by  a  county  court 
judge,  upon  an  interpleader  summons,  for  the 
opinion  of  t^e  court,  after  setting  out  the 
facts  under  which  a  biU  of  sale  had  been  given 
to  secure  a  past  debt,  and  a  contemporaneous^ 
advance,  and  finding  that  the  transaction  was' 
bon&  fide,  the  question  submitted  was  **  whether 
the  biir  of  sale  was  void  as  against  the  execution 
creditors  seizing  after  the  first  instalment  secured 
by  the  bill  of  sale  became  due,  and  whilst  the 
debtor  was  allowed  to  remain  in  possession,  and 
with  his  name  over  the  door,  as  it  had  been 
before  : " — Held,  that  there  being  nothing  to 
shew  that  the  deed  was  fraudulent,  the  appellant 
was  entitled  to  judgment.  Wearer  v.  Joule,  3 
C.  B.,  N.  S.  309. 

Lien  of  Creditor.] — In  order  to  entitle  a 
creditor  of  a  living  debtor  to  set  aside  a  frau- 
dulent conveyance  under  13  Eliz.  c.  5,  it  is  not 
necessary  that  the  creditor  should  have  any  lien 
or  charging  order  on  the  property  comprised  in 
the  conveyance  ;  but  in  the  absence  of  such  lien 
the  court  will  not  apply  the  property  in  satisfac- 
tion of  the  creditor's  claim.  Reese  Biver  Silrer 
Mining  Company  v.  Attodl,  7  L.  R..  Eq.  347 ; 
20  L.  T.  163  ;  17  W.  R.  601. 

Future  Creditor!. ]— The  13  Bliz.  c.  5,  extends 
as  well  to  future  as  to  existing  debts,  and  a  deed 
having  for  its  object  to  defraud  future  creditors 
is  therefore  void.  Barling  v.  Bishopp,  29  BeaT. 
417. 

After  notice  of  trial  in  an  action  of  trespass, 
the  defendant  executed  a  voluntary  convcjrance 
of  real  estate  to  his  daughter.  The  verdict  went 
against  him,  and  he  afterwards  took  the  benefit 
of  the  Insolvent  Debtors  Act : — Held,  that  the 
conveyance  was  void  under  13  Eliz.  c.  5,  it  being 
intended  to  defeat  the  plaintiff  in  the  action. 
Ih, 

Eleetion  to  Ayoid.l— The  10  Car.  1  (Ir.),  sess.  2, 
c.  3,  s.  10,  corresponds  with  13  Eliz.  c.  5,  ss.  1,  2. 
In  an  action  for  rent  reserved  by  a  lease,  and 
claimed  by  the  plaintifb  suing  as  assignees  of 
the  reversion,  a  paragraph  of  the  defence  alleged 
that  the  assignment  of  the  reversion  was  made 
with  the  intent  to  defraud  the  creditors  of  the 
assignor,  of  which  the  plaintiffs  had  notice ;  that 
after  the  alleged  assignment,  and  before  action 
brought,  the  assignor  became  bankrupt,  and 
that  his  assignee  in  bankruptcy  demanded  and 
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obtained  from  the  defendants  payment  of  the 
rent  sued  for  : — Held,  upon  demurrer,  that  this 
was  a  valid  answer  to  the  action,  as  the  demand 
and  receipt  of  such  rent  by  the  assignee  in  bank- 
ruptcy, representing  the  general  creditors  of  the 
assignor,  shewed  an  election  to  treat  any  such 
assignment  as  void,  and  that  it  was  immaterial 
whether,  in  so  acting,  the  assignee'  in  bankruptcy 
was  in  fact  aware  of  the  assignment  having  been 
made.    Sexton  v.  Canny,  8  L.  R.,  Ir.  216. 

Iile  of  Kan.] — According  to  the  general  law 
prevailing  as  well  in  the  Isle  of  Man  as  in 
England,  a  deed  is  void  against  creditors  when 
the  debtor  is  in  a  state  of  insolvency,  or  when 
the  effect  of  the  deed  is  to  leave  the  debtor 
without  the  means  of  paying  his  present  debts. 
CorleU  V.  Radeliffe,  14  Moore,  P.  C.  6.  121 ; 
4  L.  T.  1. 

What  Ooods — Bonds.] — A  bond  is  not  goods 
or  chattels,  within  13  Eliz.  c.  5,  as  to  fraudulent 
alienations.  Sims  v.  T/wnuUf  4  P.  &  D.  233 ; 
12  A.  &  E.  536. 


Sharei.] — Since  1  &  2  Vict.  c.  110,  an 


investment  of  money  in  the  purchase  of  stock, 
in  the  names  of  trustees,  upon  trust  for  the 
children  of  the  settlor,  he  not  having  at  the 
time  sufficient  property,  besides  the  money  so 
invested,  to  pay  the  debts  which  he  then  owes, 
is  void  under  13  Eliz.  c.  5,  because,  by  1  &  2 
Vict.  c.  110,  s.  12,  money  or  stock  may  be  taken 
in  execution  ;  and  therefore  the  effect  of  such  a 
settlement  would  be  to  delay,  hinder  or  de- 
fraud the  creditors  of  the  settlor.  Barrinck  v. 
JfCullaeJi,  3  Kay  &  J.  110  ;  26  L.  J.,  Ch.  106  ; 
3  Jur.,  N.  S.  180. 

For  the  same  reason,  any  purchase  of  property 
by  a  settlor  so  indebted,  in  tne  name  of  a  child 
or  other  person,  would  be  void  under  13  Eliz.  c. 
5.    lb. 


Policies  of  Asfiurance.] — Policies  of  as- 


surance are,  since  1  &  2  Vict.  c.  110,  s.  12,  within 
13  Eliz.  c.  5.  Stok^  v.  Cowafi,  29  Beav.  637  ; 
7  Jur.,  N.  S.  901 ;  4  L.  T.  695  ;  9  W.  R.  801. 

Assignment  by  a  person  in  extremis  of  a  policy 
on  his  life  was  set  aside  as  fraudulent  against  his 
creditors.    lb, 

Beveriionary  Interotti.] — A  voluntary 


assignment  by  deed  of  an  equitable  reversionary 
interest  in  personal  property  is  valid.  Voyle  v. 
Ifuifhes,2Sm.kQ.  18  ;23L.J.,Ch.238 ;  18  Jur.341. 
A  person  entitled  to  an  equitable  reversionary 
interest  in  stock  made  a  voluntary  assignment  of 
it  by  deed  to  trustees.  No  notice  was  given  of 
this  deed,  either  to  the  trustees  named  in  it,  or 
to  any  person  interested  in  it,  or  to  the  original 
trustees  of  the  stock  ;  the  assignor  retained  the 
deed,  and  subsequently  destroyed  it,  and  made  a 
different  disposition  by  will  of  the  fund,  which 
was  still  8tan(^ng  in  the  names  of  the  original 
trustees  : — Held;  that  unless  the  deed  could  be 
successfully  impeached  on  the  ground  of  fraud, 
mistake  or  surprise,  it  operated  as  an  effectual 
disposition  of  the  fund,  notwithstanding  the  ab- 
sence of  notice,  and  the  retention  and  destruction 
'Of  the  deed,  by  the  assignor.  Way,  In  re,  2  De 
G.,  J.  &  S.  365. 

Timo  for  Applioation.] — ^A  conveyance  frau- 
dulent against  creditors  under  13  Eliz.  c.  5,  was 
set  aside  after   a  lapse  of  ten   years.      Three 


Towns  Banking  Company   v.  Madd&ver,   Mad- 
dever,  In  re,  52  L.  J.,  Ch.  733  ;  31  W.  R.  720. 

Xvideneo.] — ^An  assignment  of  all  a  trader's 
stock,  nominally  in  consideration  of  a  pretended 
debt,  and  a  small  additional  advance,  but 
really  colourable  and  collusive,  and  with  intent 
to  defeat  execution  creditors,  is  fraudulent  and 
void,  under  13  Eliz.  c.  5,  as  against  judgment 
creditors,  and  the  assignor  being  liable  under' 
that  statute  to  criminal  prosecution,  is  not 
bound  to  answer  questions  as  to  the  true  object  of 
the  transaction.    Michael  v.  Gay,  1  F.  &  F.  409. 

A  bankrupt,  before  his  bankruptcy,  on  re- 
ceiving an  advance  of  money,  gave  the  lender 
a  promissory  note  and  a  memorandum,  agree- 
ing to  assign  some  reversionary  property  and  a 
gUicy  of  assurance,  by  way  of  further  security, 
e  subsequently  executed  a  bill  of  sale  of  all 
his  goods  and  effects  to  secure  the  same  sum 
and  any  future  debts.  His  assignees  having 
brought  an  action  to  recover  the  goods  on  the 
ground  that  the  bill  of  sale  was  an  act  of  bank- 
rupt<sy  and  fraudulent : — Held,  that  it  was  com- 
petent to  the  defendant  to  prove  that  the  bill 
of  sale  was  given  in  pursuance  of  a  parol  un- 
dertaking, made  at  the  time  of  the  loan,  and 
that  on  proof  of  that  fact  the  bill  of  sale  was 
effectual  against  the  assiniees.  Harris  v. 
Rickctt,  4  H.  &  N.  1 ;  28  L.  J.,  Ex.  47. 

Penaltiet.] — The  assignees  of  an  insolvent 
debtor  are  parties  griev^,  within  13  Eliz.  c.  5. 
s.  2,  against  fraudulent  conveyances,  and  may 
recover  the  penalty  thereby  given  from  the  in- 
solvent and  others,  parties  to  such,  conveyance. 
Butcher  v.  Harrison,  4  B.  &  Ad.  129 ;  1  N.  A: 
M.  677 ;  S,  P,,  Doe  d.  Grimsby  v.  Ball,  11  M. 
&  W.  531  ;  12  L.  J.,  Ex.  328. 

On  a  fraudulent  alienation  of  lands,  the 
offending  parties  forfeit  a  year's  value  of  the 
estate,  but  not  the  consideration  money  named 
in  the  conveyance,    lb. 

Indictment.]  —  For  any  offence  within  13 
Eliz.  c.  5,  s.  3,  the  offender  may  be  proceedetl 
against  by  indictment.  In  such  an  indictment 
it  is  not  necessary  to  set  out  the  specific  acts 
which  constitute  the  fraud.  Ileff.  v.  Smith,  6 
Cox,  C.  C.  31. 

See  also  BILL  OF  Sale. 


2.  As  AGAINST  PUBCHASEBS. 

Voluntary  againit  Purohaier  with  Kotioo.]— 
A  voluntary  settlement  of  lands,  made  in  con- 
sideration of  natural  love  and  affection,  is  void 
as  against  a  subsequent  purchaser  for  a  valuable 
consideration,  though  with  notice  of  the  prior 
settlement,  before  all  the  purchase-money  was 

Eaid,  or  the  deeds  executed;  though  the  settlor 
ad  other  property  at  the  time  of  such  prior 
settlement,  and  did  not  appear  to  be  then  in- 
debted, and  there  was  no  fraud  in  fact  in  the 
transaction  ;  for  the  law,  which  is  in  all  cases 
the  judge  of  fraud  and  covin  arising  out  of  facts 
and  intents,  infers  fraud  in  this  case,  upon  the 
construction  of  the  27  Blis.  c.  4.  Doe  d,  Otlry 
V.  Manning,  9  East,  69. 

If  a  settlement  or  other  conveyance  is  void 
against  a  purchaser  within  27  Eliz.  c.  4,  notice 
to  the  purcnaser  makes  no  difference.  Chapma  ti 
V,  Emery,  Cowp.  260. 
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The  title  of  a  purchAser  for  a  valuable  con- 
sideration cannot  be  defeated  by  a  prior  volun- 
tary settlement  of  which  he  had  no  notice, 
though  he  purchased  of  one  who  had  obtained  a 
conveyance  by  fraud,  but  of  which  fraud  he,  the 
l)urchaser,  was  ignorant.  Doc  d.  Bothel  v.  Mar- 
tyr, 1  N.  R.  332. 

A  voluntary  conveyance  from  A.  to  B.  and  0. 
is  defeated  by  a  subaequent  conveyance  from  A. 
to  B.  for  a  valuable  consideration.  Doc  d.  Twn- 
atill  V.  Dotteril,  2  N.  &  M.  64  j  S.  C,  nom.  Doe 
d.  Tututtni  V.  Bottriell,  5  B.  &  Ad.  131. 

Volimtary  and  Frandnlent.]  —  To  make  a 
Voluntary  settlement  void  against  a  subsequent 
purchaser  within  27  Eliz.  c.  4,  it  must  be  covinous 
and  fraudulent,  not  voluntary  only  :  a  purchaser, 
to  entitle  himself  to  the  protection  of  the  statute 
against  such  fraudulent  settlement,  and  to  set  it 
aside,  must  be  a  purchaser  bonll  fide,  or  for  good 
consideration,  as  marriage ;  but  the  considera- 
tion need  not  be  marriage.  Doe  d.  Watson  v. 
lloutlcdge,  Cowp.  705. 

What  ii  a  Snffioient  Coniideration — Lease- 
hold.]— A  widower,  on  his  second  marriage,  made 
a  settlement,  in  which  he  assigned  a  leasehold 
property  to  trustees,  one  of  whom  was  his  son  by 
a  former  marriage,  upon  trust  for  himself  for 
life,  and  after  his  death  for  his  said  son.  He 
afterwards  contracted  to  sell  the  leasehold  pro- 
perty to  the  plaintiff: — Held,  that  the  settle- 
ment of  the  leasehold  property  on  the  son  was 
not  a  voluntary  conveyance  under  27  Eliz.  c.  4, 
on  the  ground  that  the  assignment  of  leasehold 
l)rt>perty  to  which  liability  is  attached  is  in 
itself  a  conveyance  for  valuable  consideration. 
Ih-he  V.  Jenkintt,  5  Ch.  D.  619  ;  46  L.  J.,  Ch. 
«05  ;  37  L.  T.  51— G.  A.  Reversing  4  Ch.  D. 
483  :  46  L.  J.,  Ch.  214  ;  36  L.  T.  237  ;  25  W.  R. 
427.  But  see  Bidler,  In  re,  Bidler  v.  Ridler, 
22  Ch.  D.  74 ;  52  L.  J.,  Ch.  343  ;  48  L.  T.  396  ; 
31  W.  R.  93  ;  47  J.  P.  479— C.  A. 

A  married  woman,  having  become  entitled 
under  a  will  to  freehold  and  leasehold  property 
for  her  sole  and  separate  use,  joined  her  husband 
in  making  a  settlement,  whereby  the  husband 
and  wife  conveyed  the  freeholds,  and  the  hus- 
band alone  demised  the  leaseholds,  subject  to 
the  annual  payment  of  a  shilling,  if  demanded, 
to  trustees,  upon  trust  for  the  wife  for  her 
separate  use  for  life,  remainder  to  the  husband 
for  life,  remainder  for  the  children  (if  any), 
with  ultimate  remainder  to  the  wife  absolutely. 
Two  years  afterwards  the  husband  and  wife 
(there  being  no  children  of  the  marriage)  made 
a  mortgage  of  the  property : — Held,  that  the 
conveyance  by  the  husband,  though  binding  on 
the  estate  by  the  curtesy  which  he  would  have 
had  in  his  wife*s  freeholds  if  there  had  been 
issue,  in  the  absence  of  any  conveyance  by  her, 
was  not  sufficient  to  raise  a  consideration  moving 
from  the  husband ;  and  that  the  settlement  was 
voluntary  and  void  under  the  statute  as  against 
the  mortgagee.  Shurmvr  v.  Sedg^oick ;  Cross- 
field  V.  Shurmur,  24  Ch.  D.  597  ;  49  L.  T.  156  ; 
31  W.  R.  884. 

A  settlement  by  a  tenant  in  fee  for  the  main- 
tenance of  herself  and  children  for  her  life,  to 
raise  portions  for  younger  children,  and  the  sur- 
plus to  her  heir-at-law,  she  having  then  many 
sons  and  daughters,  is  a  voluntary  settlement, 
and  void  against  purchasers,  under  27  Eliz.  c.  4. 
And  a  lessee  at  rack-rent  is  a  purchaser  for  a 


valuable   consideration.      Goodrtght   d.    Hvm'- 
phreys  v.  Moses,  2  W.  Bl.  1019. 


Covenant  to   Pay  off  Mortgages.] — lii 


considering  the  operation  of  the  27  Eliz.  c.  4,  the 
court  only  considers  whether  the  transaction  L«v 
one  purely  voluntary,  or  whether  it  is  one  of 
bargain,  and  the  mere  quantum  of  oonsideration 
is  not  material.  Townend  v.  Toker,  1  L.  R.,  Oh. 
446  ;  35  L.  J.,  Ch.  608  ;  12  Jur.,  N.  S.  477 ;  14 
L.  T.  531 ;  14  W.  R.  806. 

A  settlor  who  was  seised  of  an  estate  in  fee 
simple,  subject  to  mortgages,  settled  it  upon 
herself  for  life,  with  remainder  to  her  nephew  in 
fee,  the  sole  consideration  expressed  upon  the 
instrument  being  natural  love  and  affection,  and 
a  covenant  by  the  nephew  to  pay  off  the  mort- 
gages when  called  on,  and  to  indemnify  the 
settlor  against  the  same,  and  against  all  proceed- 
ings and  costs  in  relation  thereto.  The  settlor 
afterwards  contracted  to  sell  the  estate  to  a  pur- 
chaser for  value,  who  filed  his  bill  against  the 
volunteer  and  the  settlor  for  a  specific  perform- 
ance of  the  contract : — Held,  that  the  covenant 
for  the  payment  of  the  mortgage  money  and  of 
indemnity  constituted  a  valuable  consideration 
for  the  settlement,  and  took  the  case  out  of  the 
operation  of  the  27  Eliz.  c.  4.    lb. 


Loan.] — ^A  loan  of  money  repayable  on 


demand  is  a  sufficient  consideration  to  take  a 
settlement  out  of  the  operation  of  the  27  Eliz. 
c.  4,  notwithstanding  such  consideration  may 
not  have  been  expres^  on  the  face  of  the  deed. 
Bayspoole  v.  Collins,  6  L.  R.,  Ch.  228  ;  40  L.  J.,. 
Ch.  289  ;  25  L.  T.  282  ;  19  W.  R.  363. 


Further  Security.]— A  solicitor,  having 


mortgaged  an  estate  to  the  trustee  of  his  settle- 
ment, fraudulently  deposited  with  a  creditor  the 
title-deeds  which  were  in  his  possession  a<% 
solicitor  for  the  mortgagees,  suppressing  the  fact 
of  the  original  mortgage.  In  1871  he  mortgaged 
other  lands  to  H.  k  T.  in  fee.  He  died  insolvent 
in  1872,  and  shortly  after  his  death  a  deed  of 
November,  1860,  was  found  in  his  safe,  by  which 
he  had  demised  to  the  original  mortgagee  for  the 
term  of  400  years  some  of  the  lands  comprised 
in  the  mortgage  of  1871  by  way  of  further 
security  for  the  amount  due  on  the  original 
mortgage.  No  consideration  was  stated  in  this 
deed,  and  the  conclusion  was  that  it  hfyl  never 
been  communicated  to  the  original  mortgagee, 
or  been  out  of  B.*8  possession  : — Held,  that  the 
deed  of  November,  1860,  was  fraudulent  and 
void,  under  27  Eliz.  c.  4,  as  against  H.  k  T. 
Barker,  In  re,  Jones  v.  Bygott,  and  Bygoft  v. 
Ilellard,  44  L.  J.,  Ch.  487  ;  23  W.  R.  944. 

Held,  also,  that  the  circumstance  of  the  soli- 
citor having  been  solicitor  to  the  original  mort- 
gagee did  not  entitle  the  latter  to  claim  the 
benefit  of  the  deed  as  if  it  had  been  actually 
communicated  to  him.    Ih, 


Covenant  to  Bnild.]— The  owner  of  cer- 
tain farms  and  other  real  estate  by  deed  con- 
veyed them  (subject  to  three  small  annuities)  to 
his  great  nephew  in  fee,  in  consideration  of  a 
covenant  by  the  settlee  (after  the  death  of  the 
settlor)  to  build  upon  one  of  the  farms  such  a 
house  as  the  settlee  should  think  fit.  No  house 
was  ever  built.  The  settlor  aftervnunds  agreed 
to  sell  a  small  portion  of  the  estate  to  a  pur- 
chaser for  value,  and  died  without  completing 
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the  sale  : — Held,  on  a  bill  by  the  purchaser  for 
specific  performance  of  the  agreement,  that  the 
settlement  was  voluntary  ;  as,  in  order  to  sup- 
l)ort  the  settlement  against  a  subsequent  pur- 
chaser for  value,  there  must  be  some  considera- 
tion moving  from  the  settlee  to  the  settlor,  and 
the  covenant  to  build  contained  in  the  settle- 
ment fiiiled  to  shew  any  such  consideration. 
llo$her  V.  WUliani9,  20  L.  R.,  Eq.  210  ;  44  L.  J., 
Oh.  419  ;  32  L.  T.  387  ;  23  W.  R.  561. 


SelMM.] — The   release  of  an    adverse 


olaim  to  a  litigated  estate  is  a  good  and 
valuable  consideration  in  a  deed  to  avoid  a 
former  voluntary  grant  by  virtue  of  27  Eliz. 
c.  4,  although  the  releasee  was  not  party  to 
the  original  suit,  but  came  in  by  consent,  and 
entered  into  an  order  of  i-cference ;  and  although 
he  would  not  have  been  bound  by  the  judgment 
in  the  original  suit.  Hill  v.  Exeter  QBUhop), 
2  Taunt.  69. 

Limitation  without  Ckinsideration.] — In  a  con- 
veyance of  lands,  a  limitation  without  considera- 
tion is  void  as  against  a  subsequent  purchaser  for 
Kood  consideration,  being  fraudulent  under  27 
£llz.  c.  4.  Doe  d.  Jflavenstock  v.  Rolfe,  8  A.  &  E. 
650  ;  3  N.  &  P.  648. 

The  concurrence  of  a  necessary  party  in  the 
conveyance  containing  such  limitation,  does  not 
amount  to  a  consideration,  where  the  limitation 
is  shewn,  by  circumstances  apparent  on  the  face 
of  the  conveyance,  and  of  other  conveyances 
forming  part  of  the  transaction,  not  to  have  been 
made  for  the  benefit,  or  at  the  desire,  of  such 
party,  and  the  concurrence  of  such  party  does  not 
appear  to  have  been  a  part  of  the  contract  at  the 
time.    lb. 

Bight  of  Presentation.] — A  conveyance  of  the 
interest  of  one  of  four  sisters,  having  the  right  of 
presentation,  at  a  time  when  the  church  was  full, 
of  the  clerk,  presented  by  the  eldest,  in  considera- 
tion of  twenty  shillings,  of  true  and  faithful  ser- 
vices done,  and  for  gooid  and  valuable  considera- 
tion, is  not  on  the  face  of  it  fraudulent  against  n 
subsequent  purchaser.  Chdly  v.  Exeter  (fiUhoj))^ 
10  B.  &  G.  584  ;  2  M.  &  R.  276. 

Mortgage  after  Advanee.] — ^A  mortgage  exe- 
cuted in  1871  contained  a  recital  that  the  mort- 
gagor was  indebted  to  the  mortgagee  in  the  sum 
of  1,5002.  for  moneys  advanced  by  her  to  him, 
and  that  he  had  agreed  to  secure  the  payment 
of  the  same  by  the  mortgage.  The  money  had 
been  advanced  in  1864,  and  the  evidence  shewed 
that  there  was  at  that  time  no  agreement  foi*  a 
mortgage,  and  that  there  had  been  no  subsequent 
pressure  by  the  lender.  The  mortgage  deed  was 
retained  in  the  possession  of  the  mortgagor,  and 
there  was  nothing  to  shew  that  the  mortgagee 
knew  of  its  execution  until  February,  1874  : — 
Held,  by  Fry,  J.,  and  by  the  Court  of  Appeal, 
that  the  mortgage  was  void  under  27  Eliz.  c.  4, 
as  against  a  mortgagee  for  value  whose  mortgage 
was  executed  in  February,  1872,  the  recital  of 
the  agreement  not  operating  as  an  estoppel 
against  him.  Cracknall  v.  Janson^  11  Ch.  D.  1  ; 
48  L.  J.,  Ch.  168  ;  40  L.  T.  640  ;  27  W.  R.  851— 
C.  A. 

—  Sight  of  Seeond  Mortgagee.] — A  mort- 
>^agee  of  two  estates,  A.  and  B.,  of  which  A.  was 
subject  to  a  first  mortgage,  in  exercise  of  a  power 


of  sale  in  his  mortgage,  sold  the  estate  A.  The 
first  mortgagee,  to  whom  another  debt  was  due 
upon  an  equitable  deposit  of  a  policy  of  assur- 
ance and  other  documents  by  the  mortgagor, 
refused  to  join  in  the  conveyance  to  the  pur- 
chaser, unless  he  received  out  of  the  purchase- 
money  the  amount  due  to  him  on  both  his  mort- 
gages. That  amount  was  paid  to  him  accord- 
ingly, and  the  documents  comprised  in  the 
equitable  deposit  were  delivered  to  the  second 
mortgagee.  Th^  balance  of  the  proceeds  of  sale 
was  Insufiicient  to  discharge  what  was  due  to 
the  second  mortgagee  : — Held,  reversing  Fry,  J., 
that  as  the  equitable  mortgage  was  paid  with 
money  which,  had  the  first  mortgagee  not 
claimed  the  right  to  consolidate,  would  have 
belonged  to  the  second  mortgagee,  it  was  in  fact 
paid^  by  the  second  mortgagee,  who  by  the  fact 
of  such  payment  became  equitable  transferee, 
and  was  entitled  to  consolidate  that  mortga.^e 
with  his  mortgage  on  estate  B.    Ih, 

Interest  in  Contract— Snbseqnent  Pnrehase.] 
— C,  who  had  agreed  to  purchase  land  of  H., 
contracted  to  convey  the  same  to  W.,  who  trans- 
ferred his  interest  in  the  contract  to  Medley. 
Medley,  in  1818,  by  settlement  made  on  his  mar- 
riage, covenanted,  that,  in  case  C.  should  be 
enabled  to  convey,  he  would  pay  C.  1502.,  and 
procure  the  land  to  be  conveyed  to  the  trustees, 
with  a  proviso,  that  if  C.  should  not  be  enabled 
to  convey,  then  no  obligation  or  liability  at  law 
or  in  equity  should  att^h  on  Medley  to  procure, 
or  to  endeavour  to  procure,  a  conveyance  from 
any  other  person,  or  to  pay  the  value  of  the  same 
to  the  trustees,  by  way  of  satisfaction  for  the 
same  ;  nor  should  Medley  in  such  case  be  prc- 
'  eluded  or  disabled  from  purchasing  the  same  for 
his  own  benefit.  After  the  marriage  had  taken 
effect,  viz.,  in  June,  1818,  Medley  obtained  a 
conveyance  of  the  land  from  the  trustees  of  H., 
the  owner  ;  and  in  1819,  by  settlement,  reciting 
the  agreement  to  purchase,  that  C.  had  not  been 
enabled  to  convey,  that  Medley  had  purchased 
of  the  owners,  and  that  he  was  desirous  to 
convey  the  land  to  the  uses  of  his  maiTiage  set- 
tlement, conveyed  the  same  to  the  trustees  of 
such  settlement  accordingly : — Held,  that  Medley 
being  luder  no  obligation,  either  at  law  or  in 
equity,  to  transfer  the  land  which  he  had,  in 
consequence  of  the  inability  of  C.  to  convey  it, 
purchased  of  the  trustees  of  H.,  without  the 
intervention  of  C,  such  settlement,  being  made 
after  marriage,  was  purely  volimtary,  and  void 
as  against  a  bonft  fide  purchaser  for  a  valuable 
consideration.  Doe  d.  Bame$  v.  Roe,  6  Scott, 
525  ;  4  Bing.  N.  C.  737  ;  1  Arn.  279. 

Sridence.] — In  an  ejectment  brought  by  a 
person  claiming  under  a  post-nuptial  settlement 
against  a  subsequent  purchaser  from  the  husband, 
declarations  and  admissions  by  the  husband 
I  that  he  had  received  valuable  consideration  from 
the  purchaser  are  not  admissible.  Doe  d.  Sioect* 
lafJy.  Webber,  3  N.  &  M.  586  ;  1  A.  &  E.  733. 

Evidence  is  admissible  to  shew  valuable  con- 
sideration beyond  what  appears  on  the  face  of 
the  deed.  Townend  v.  Toker,  1  L.  R.,  Ch.  446  ; 
35  L.  J.,  Ch.  608  ;  12  Jur.,  N.  S.  477 ;  14  L.  T. 
531  ;  14  W.  R.  806. 

Who  within  the  Act.] — ^A  purchaser  from  a 
devisee  of  one  who  has  made  a  voltmtary  con- 
veyance during  life  is  not  entitled  under  27  Eliz, 
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c.  4,  to  avoid  the  voluntary  conveyance.  Doe  d. 
Xeu>m€Ln  v.  Rmham,  17  Q.  B.  723  ;  21  L.  J.,  Q.  B. 
139  ;  16  Jur.  359. 

A  purchaser  for  value  from  an  heir  is  not  en- 
titled^ under  27  Eliz.  c.  4,  to  set  aside  a  volun- 
tary conveyance  by  his  ancestor.  Lewis  v.  Itees^ 
3  K.  &  J.  132  ;  26  L.  J.,  Ch.  101 ;  3  Jur.,  N.  S.  12. 

Judgment  creditors  are  not  purchasers  of  lands 
or  hereditaments  within  27  JSliz.  c.  4,  so  as  to 
avoid  a  voluntary  conveyance.  JSeavaa  v.  Oxford 
(Lord),  6  De  G.,  Mac.  &  G.  507  ;  26  L.  J.,  Ch. 
299  ;  2  Jur.,  N.  S.  121. 

Copyhold  Lands.]— Copyholds  are  within  27 
.Eliz.  c.  4.    Doe.  d.  Tunstill  v.  Botterill,  2  N.  & 
M.  64  ;  S,  C^  nom.  Doe  d.  Tunstill  v.  Bottriell, 
6  B.  &  Ad.  131. 

3.  Otheb  Cases. 

Between  Parties.] — No  man  can  be  allowed  to 
allege  his  own  fraud  to  avoid  his  own  deed. 
Watts  V.  Brookes,  3  Ves.  613. 

Therefore,  where  a  deed  of  conveyance  of  an 
estate  from  one  brother  to  another  was  executed 
to  give  the  latter  a  colourable  qualification,  to 
kill  game  : — Held,  that  as  against  the  parties  to 
the  deed  it  was  valid,  and  was  sufficient  to  sup- 
port an  ejectment  for  the  premises.  Doe  d. 
Boberts  v.  Roberts,  2  B.  &  A.  367. 

Under  7  &  8  Will.  3,  c.  26,  s.  7,  and  10  Ann.  c. 
23,  s.  1,  a  fraudulent  conveyance  made  for  the 
mere  purpose  of  conferring  a  vote,  is  void  only 
to  the  extent  of  preventing  the  right  of  voting 
from  being  at^quired,  but  is  valid  and  effectual 
as  between  the  parties  to  pass  the  interest. 
Phillpotts  v.  Phillpotts,  10  C.  B.  85  ;  20  L.  J., 
C.  P.  11. 

A  voluntary  conveyance,  for  the  purpose  of 
conferring  a  qualification  under  the  Bedford 
Level  Act,  was  executed  by  a  father  in  favour 
of  his  son,  and  registered,  but  never  communi- 
cated to  the  son,  who  died  soon  afterwards. 
The  legal  estate  was  outstanding  in  a  mort- 
gagee : — Held,  that  the  father  was  entitled  to 
have  the  property  comprised  in  the  deed  con- 
veyed to  him.  Childers  v.  Childers,  1  De  G.  & 
J.  482  ;  26  L.  J.,  Ch.  743  ;  3  Jur.,  N.  S.  1277. 

It  is  no  objection  to  a  conveyance,  that  the 
grantor  acquired  the  property  by  a  fraud,  and 
that  the  'grant  tends  (and  was  designed,  as  the 
adverse  party  alleges)  to  defeat  the  equitable 
right  of  third  persons  to  relief  against  such  fraud. 
Murley  v.  Sherren,  8  A.  &  E.  754. 

Within  the   Bankmptcy  iLC%.']--See   Bank- 

KUPTCY. 


FRAUDULENT   REMOVAL 
OF   GOODS. 

See  DISTRESS. 
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IX.  Building    Societies. — See  Building 
Society. 


I.    SOCIETIES  WITHIN  THE  ACTS. 

Bailing  Shares  by  Snbteriptioiii — BtUiB^ 
Privileges.] — ^A  society  established  for  ndanfr 
shares  at  stated  periods  by  the  sabscriptions  of  its 
members,  and  enabling  snch  members  to  recdTe 
the  value  of  their  shares  in  adrance  on  payment 
of  a  bonus,  and  entering  into  security  for  the 
payment  of  the  subscriptions,  fines,  forfeitures 
and  interest  (the  privilege  of  reoeiving  such  ad- 
vances being  put  up  to  auction  and  sold  to  the 
highest  bidder),  was  not  a  friendly  society  vrithin 
10  Geo.  4,  c.  56,  and  4  &  5  Will.  4,  c.  40 ;  and 
the  words,  *'  for  any  other  purpose  which  is  not 
illegal,"  in  4  &  5  WiU.  4,  c.  40,  must  be  taken  to 
relate  to  purposes  ejusdem  generis  as  those  be- 
fore enumerated.  Reg,  v.  Ssott,  13  L.  J.,  BL  C. 
70  ;  8  Jur.  473  ;  S,  C,  nom.  Beg,  v.  Shinrtridge. 
1  New  Bess.  Cas.  66 ;  1  D.  &  L.  855. 

Visionary  Scheme.] — ^A  society  based  upon 
irrational  principles,  and  seeking  to  realize  a 
visionary  and  an  unattainable  object  under  Mr. 
Owen's  system,  is  not  founded  for  the  propagation 
of  irreligious  and  immoral  doctrines,  so  as  to  pre- 
vent a  creditor  recovering  his  debt.  Pare  t. 
aegg,  29  Beav.  r389  ;  30  L.  J.,  Ch.  742 ;  7  Jur.. 
N.  S.  1136 ;  4  L.  T.  669  ;  9  W.  R.  795. 

Trade  Unions— Before  89  ft  40  T^ot.  e.  8S.]— 

When  a  friendly  society  was  established  for  the 
purposes  which,  in  the  main,  were  the  purposes 
of  a  trades  union,  it  was  not  entitled  to  the  pro- 
tection of  the  Friendly  Societies  Act.    Hornby 
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V.  Cl09e,  2  L.  B.,  Q.  B.  153  ;  36  L.  J.,  M.  C.  43  ; 
15  L.  T.  563 ;  15  W.  B.  336  ;  8  B.  &  S.  175  ;  10 
Cox,  C.  C.  393. 

Sach  society  was  illegal  in  the  sense  of  being 
void.    Ih, 

Xnoouragement  of  Men  on  Strike — ^Belief  to 
Siok  Members.] — ^A  society  which,  in  addition  to 
rales  for  the  bon&  fide  mutnal  relief  of  sick  mem- 
bers, and  for  other  ordinary  purpoees  of  a  friendly 
Hociety,  included  also  rules  for  the  encourage- 
ment, relief,  and  maintenance  of  men  on  strike, 
is  not  a  friendly  society  within  18  &  19  Vict.  c. 
63,  ss.  9,  44  ;  first,  because  such  last-mentioned 
purposes  are  not  analogous  to  those  of  friendly 
societies  properly  so  called  ;  and,  secondly,  be- 
cause such  purposes  are  those  of  a  trades  union, 
and  are  illegal  as  being  in  restraint  of  trade ; 
and  consequently,  therefore,  the  summary  juris- 
diction given  to  the  justices  by  s.  24  does  not 
apply  to  cases  of  fraud  or  misappropriation  of  the 
funds  of  such  a  society  on  the  part  of  any  of  its 
members.    Ih, 

A  mutual  society  which,  in  addition  to  rules 
for  the  bond,  fide  relief  of  sick  members,  and  for 
other  ordinary  purposes  of  a  friendly  society,  in- 
cludes also  rules  for  the  encouragement,  relief  or 
maintenance  of  men  on  strike,  is  not  a  friendly 
society.  Farrer  v.  Close,  4  L.  B.,  Q.  B.  602  ;  38 
L.  J.,  M.  C.  132  ;  20  L.  T.  802  ;  17  W.  B.  129. 

By  one  of  the  rules  of  the  Amalgamated 
Society  of  Carpenters  and  Joiners,  it  was  pro- 
vided that  any  free  member  or  members  leaving 
his  or  their  employment  under  circumstances 
satisfactory  to  the  branch  or  executive  council, 
should  be  entitled  to  15«.  per  week  : — Held,  per 
Cockbum,  C.  J.,  and  Mellor,  J.,  that  this  rule 
being  ambiguous,  and  being,  in  their  opinion, 
according  to  the  evidence  in  the  case,  construed 
and  appUed  by  the  society  so  as  to  render  the 
funds  of  the  society  available  for  the  purpose  of 
supporting  strikes,  the  society  was  not  within 
the  protection  of  the  18  &  19  Vict.  c.  63.  Held, 
per  Hannen  and  Hayes,  JJ.,  that  the  rule  was 
not  ambiguous  but  perfectly  plain  and  lawful, 
and  that  as  in  their  opinion  the  evidence  in  the 
case  did  not  shew  any  illegal  action  under  it,  the 
society  was  within  the  protection  of  the  enact- 
ment.   Ih, 


Bnlei  in  Sestraint  of  Trade.  ]- 
for  purposes  which  arc  primd. 
beneficial,  but  having  rules  in 
is  not  on  that  ground  deprived 
of  the  criminal  law,  but  may 
ment  against  a  servant  for 
moneys  of  the  society,  licg  v. 
439. 


-A  society  formed 
facie  lawful  and 
restraint  of  trade, 
of  the  protection 
prefer  an  indict- 
embezzling  the 
Stahier,  18  W.  B. 


Loan  Soeiety.] — ^A  loan  society  established 
pursuant  to  5  &  6  Will.  4,  c.  23,  became  entitled 
to  the  benefit  of  those  provisions  upon  its  rules 
and  regulations  being  certified  by  the  barrister 
appointed  for  that  purpose,  and  before  enrol- 
ment at  the  sessions.  Bradhurnc  v.  Whi thread, 
5  M.  &  G.  439  ;  6  Scott,  N.  B.  283  ;  12  L.  J.,  C. 
P.  218  ;  7  Jiu-.  629. 

Evidenoe — ^Bnles  Conolniive.] — The  rules  of  a 
society  as  certified  by  the  barrister  are  to  be 
treated  as  conclusive  as  to  the  character  of  the 
society.  Parr  v.  Clegg,  29  Beav.  589  ;  30  L.  J., 
Ch.  742  ;  7  Jur.,  N.  S.  1136  ;  4  L.  T.  669  ;  9  W.  B. 
795. 


II.  BTJLES. 

1.  Validity  of. 

Altering  Place  of  Meeting.  ] — A  friendly  society 
was  established  in  1832.  In  1868  its  rules  were 
amended,  and  were  certified  by  the  registrar 
under  .18  &  19  Vict.  c.  63.  Bule  1  mentioned 
its  name  and  place  of  business  at  No.  106,  Duke- 
street,  Liverpool.  By  rule  92  no  new  rule  should 
be  made,  nor  any  of  the  rules  amended,  allowed, 
or  rescinded,  unless  with  the  consent  of  a  ma-' 
jority  of  the  members  present  at  a  general 
meeting  of  the  society  specially  called  for  the 
purpose.  By  rule  93,  in  case  of  any  alteration  in 
the  place  of  meeting,  written  notice  should  be 
sent  to  the  registrar  of  friendly  societies.  In 
1865  the  annual  general  meeting  of  the  society 
wf^  held  in  Manchester,  and  on  the  same  day, 
and  at  the  same  place,  a  special  general  meeting 
was  held  for  the  purpose  of  rescinding  the  exist- 
ing rules  and  making  new  ones.  These  meet- 
ings were  convened  by  the  pr^ident  and  secre- 
tary. Besolutions  were  passed  at  the  special 
general  meeting  rescinding  the  existing  rules, 
and  making  new  rules,  by  one  of  which  the  com- 
mittee was  empowered  to  change  the  principal 
office  of  the  society,  either  occasionally  or  per- 
manently, should  the  interest  of  the  society  seem 
to  require  it.  Upon  an  application  for  a  rule  for 
a  mandamus  to  the  registrar  of  friendly  societies 
to  certify  the  new  rules,  he  stated  that  he  re- 
fused, because  he  was  of  opinion  that  until  the 
place  of  meeting  of  the  society  was  by  a  resolu- 
tion of  the  society  at  a  proper  meeting  called  for 
that  purpose  changed  from  liiverpool,  no  meeting 
of  the  society  elsewhere  than  in  Liverpool  could 
conformably  to  law  make  new,  or  alter  the  exist- 
ing, rules  of  the  society ;  and  that,  in  the  noticef 
convening  the  meeting,  and  the  rules  passed 
there,  divers  matters  seemed  to  him  in  pomt  of 
lawt>bjectionable,  and  he  referred  to  them  : — 
Held,  that  the  alteration  in  the  place  of  meeting 
could  only  be  made  at  a  meeting  of  the  society 
legally  convened,  and  therefore  the  rules  made 
at  the  meeting  summoned  by  the  president  and 
secretary  at  Manchester  were  void.  lieg.  v. 
Tidd  Pratt,  6  B.  &  S.  627. 

Meeting  not  dnly  Summoned.] — In  an  action 
by  the  trustees  of  a  friendly  society  against  the 
treasurer  to  recover  money  in  his  hands,  it  ap^ 
peared  that  he  had  been  appointed  under  the  old 
rules  o/the  society  ;  that  new  rules  were  made  in 
1853,  by  which  it  was  declared  that  three  trus- 
tees should  be  appointed,  one  of  whom  should  be 
treasurer,  in  whose  names  the  funds  of  the 
society  should  be  invested  ;  and  that  the  trea- 
surer should  invest  the  unappropriated  stock  ex- 
ceeding 50/.  as  the  board  of  management  should 
direct,  and  pursuant  to  13  &  14  Vict.  c.  115. 
The  three  plaintifiEs  were  elected  trustees,  but  a 
fourth  person  was  elected  treasurer.  The  new 
rules  received  the  hamster's  certificate,  under  4 
&  5  Will.  4,  c.  40,  s.  4,  but  they  had  been  passed 
at  a  meeting  not  duly  summoned  in  pursuance  of 
s.  9  of  10  Geo.  4,  c.  56  :— Held,  first,  that  the 
new  rules  were  valid.  Dewhvrtt  v.  Clarkson,  3 
El.  &  Bl.  194  ;  2  C.  L.  B.  1143  ;  23  L.  J.,  Q.  B. 
247  ;  18  Jur.  693. 

Held,  secondly,  that  the  plaintiffs  had  no 
right  to  maintain  the  action,  inasmuch  as  the 
new  rules  had  not  been  pursued ;  and  the  trea- 
surer was  to  hold  the  money  until  it  was  in- 
vested, pursuant  to  13  &  14  Vict.  c.  115,  s.  12.  76.. 
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Complianee  with— Necessity  of,  for  Prooeed- 
ings.] — C,  the  husband  of  the  respondent,  was  a 
subscriber  in  the  appellant  friendly  society.  By 
the  roles  of  the  society  a  subscription  for  a  period 
of  twenty-six  weeks  entitled  the  subscriber  to  a 
"  half -benefit,"  and  it  was  the  duty  of  the  collect- 
ing agent  of  the  society  to  collect  subscriptions 
from  the  members.  C.  subscribed  for  eleven 
weeks,  from  17th  Jan.,  1881,  and  then  changed 
his  residence,  and  the  collector  did  not  call  for 
his  weekly  payments.  No  further  sums  were 
ever  paid  by  C.  down  to  29th  Sept.,  1881,  when 
he  died.  His  widow,  the  respondent,  claimed 
11/.  5#.  as  half -benefit ;  and  on  the  society  re- 
fusing to  pay  it,  preferred  a  complaint  to  a  police 
magistrate  for  the  metropolitan  district,  who 
made  an  order  upon  the  society  to  pay  the 
amount  claimed.  The  society  appealed : — Held, 
on  appeal,  that  the  magistrate  was  wrong,  and 
that  the  non-compliance  with  the  rules  of  the 
society  on  the  part  of  the  person  represented  by 
the  respondent  y^os  a  bar  to  the  recovery  of  the 
sum  claimed,  and  that  the  alleged  default  on  the 
part  of  the  appellant  society  could  not  cure  the 
defect  in  the  title  of  the  claimant.  Taylor  v. 
ColliM,  46  L.  T.  168. 

When  Unnecessary.] — Moneys  borrowed 

for  a  friendly  society  and  applied  for  its  benefit, 
constitute  a  valid  debt  against  the  society,  al- 
though the  formalities  required  by  its  rules  have 
not  been  followed.  Parr  v.  Clegg^  29  Beav. 
C89  ;  30  L.  J.,  Ch.  742  ;  7  Jur.,  N.  8.  1136 ;  46 
L.  T.  669  ;  9  W.  R.  795. 

Inrolment^Heoeiaity  of.]— The  court  refused 
to  issue  a  mandamus  to  justices  to  hear  the  com- 

Klaint  of  a  member  of  a  friendly  society,  which 
ad  been  acting  on  rules  notinroUed  for  upwards 
of  30  years,  on  the  doubt  entertained  as  to  the 
existence  of  the  society  in  such  a  case,  although 
the  original  inrolled  rules  had  never  been  re- 
pealed. Reg,  \Modolphin,  3  N.  &  P.  488  ;  S,C., 
nom.  Rex  v.  Cambridgeshire  (Justices),  8  A.  &  £. 
338  ;  1  W.,  W.  k  H.  451 ;  2  Jur.  613. 

2.  Proof  op. 

An  order  of  justices  requiring  the  stewards  of 
a  benefit  society  to  re-admit  A.,  who  had  been 
expelled,  recited  that  it  had  appeared  to  the 
justices  that  the  rules  of  the  society  had  been  in- 
rolled  at  the  quarter  sessions.  On  the  trial  of 
an  indictment  against  the  stewards  for  disobey- 
ing such  order : — Held,  that  the  recital  was  not 
evidence  of  the  inrolment  of  the  rules.  Rex  v. 
Oilkes,  8  B.  &  C.  439  ;  2  M.  &  R.  454. 

To  give  evidence  of  the  transcript  of  the  rules 
of  a  loan  society,  inrolled  at  the  ofiice  of  the 
clerk  of  the  peace,  by  proof  of  an  examined  copy 
of  it,  the  witness  who  examined  the  copy  with 
the  transcript  must  prove  that  he  examined  the 
copy,  of  all  the  rules  with  the  transcript.  Reg. 
V.  Baynes,  1  C.  &  E.  65. 

In  an  action  on  a  promissory  note  by  the  trea- 
surer of  a  friendly  society,  the  declaration  alleged, 
that  the  rules  of  the  society  were  filed  before  the 
making  of  the  promise  at  the  trial.  It  appeared 
that  the  rules  were  not  filed  until  after  the 
making  of  the  note,  but  before  it  became  due : — 
Held,  no  variance.  Margett  v.  ParkeSj  1  D.  &  L. 
582  ;  18  L.  J.,  Ex.  87. 

By  33  Geo.  3,  c.  54,  s.  2,  it  was  provided,  that 
the  rules  of  every  society  should  be  exhibited  in 


writing  to  the  justices  at  sessions,  to  be  by  them 
confirmed ;  after  which  they  should  be  signed  by 
the  clerk  of  the  peace,  and  a  duplicate  depositt^ 
with  and  filed  by  him  at  such  sessions ;  and  that 
no  such  society  should  be  deemed  to  be  within 
the  act,  till  good  rules  for  its  government  should 
have  been  so  confirmed  and  filed«  By  s.  15,  if 
any  member  of  such  society  established  by  virtue 
of  the  act,  should  think  himself  aggrieved  by  any 
act  of  such  society,  two  justices  of  the  county 
should  determime  the  matter  in  a  summary  way, 
according  to  the  rules  of  the  society,  confirmed 
pursuant  to  the  act,  and  make  such  order  therein 
as  they  should  think  just  There  was  no  mention 
of  filing  in  this  section.  On  an  indictment  for 
disobeying  an  order  so  made  to  re-admit  a  mem- 
ber : — Held,  to  be  no  objection  that  the  derk  of 
the  peace  signed  the  rules  exhibited  to  the  jus- 
tices, but  not  the  duplicates  deposited  with  him. 
Rew  V.  Wadey  1  B.  &  Ad.  861. 

3.  Effect  of. 

Ck>ntraet8  by  Committee— With  Sick  Member.] 

— By  one  of  the  rules  of  a  benefit  society,  the 
committee  was  to  meet  "  for  the  purpose  of  ex- 
amining candidates  for  admission,  and  to  settle 
and  determine  any  matter  relating  to  the  breach 
or  non-observance  of  the  articles  of  the  society 
by  any  of  its  members,  and  their  exclusion  in 
consequence  thereof,  and  to  settle  and  determine 
any  other  matter  or  thing  relating  to  the  society, 
subject  nevertheless  to  the  confirmation  of  the 
society  at  their  next  quarterly  meeting  :*' — Held, 
that  the  latter  words  were  to  be  considered  in 
conjunction  with,  and  as  qualified  by,  the  pre- 
ceding portion  of  the  rule,  and  that  they  did  not 
authorize  the  committee  to  enter  into  a  contract 
which  was  in  violation  of  the  other  rules  of  the 
society.  Tyrrell  v.  Woollry,  2  Scott,  N.  R.  171  ; 
1  M.  &  G.  809. 

The  other  rules  established  a  graduated  scale 
of  allowance  to  sick  members,  r^ulated  by  the 
state  of  the  funds  of  the  society,  and  by  the 
period  that  the  members  continued  a  charge  upon 
It;  and  prohibited  them  from  working  while 
they  received  such  allowance ;  and  also  provided 
for  the  payment  of  certain  sums  on  the  death  of 
a  member,  or  of  a  member's  wife  : — Held,  that 
the  committee  was  not  authorized  in  making  a 
contract  with  a  sick  member  (who  had  met  with 
an  accident  which  disabled  him  from  working  at 
his  trade),  allowing  him  a  fixed  weekly  sum  for 
life,  with  permission  to  attend  to  any  busine:« 
that  he  might  be  able  to  transact,  in  considera- 
tion of  his  giving  up  all  further  claim  upon  the 
society  during  his  life  and  at  his  decease.    lb. 

Sickness— What  is.]  —By  the  rules  of  a  friendly 
society,  established  under  18  &  19  Vict.  c.  63,  s. 
9,  after  payment  of  a  year's  subscription,  **  any 
member  shall  receive  Ss,  per  week  during  any 
sickness  or  accident  that  may  bcfoU  him,  unle<^ 
by  rioting  or  drunkenness : " — Held,  that  insanity 
was  sickness  within  the  meaning  of  the  rules. 
Ritrton  V.  JSydtm,  8  L.  R.,  Q.  B.  295  ;  42  L.  J., 
M.  C.  115  ;  28  L.  T.  408  j  21  W.  R.  593. 

Appointment  of  TreafQrer.]~Where,  by  the 
articles  of  a  benefit  club,  the  society  was  em- 
powered to  appoint  a  treasurer : — Held,  that  an 
appointment  of  two  persons  to  be  treasurers  was 
within  the  power.  tShari)  v.  Warren^  6  Price, 
131. 
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Bumping  Saenritiei.]— The  18  ft  19  Vict.  c.  63, 
H,  37,  does  not  exempt  from  stamp  duty  securi- 
ties on  which  the  funds  of  a  friendly  society  arc 
invested.  Royal  Liver  Friendly  Society,  In  n\ 
5  L.  R.,  Ex.  78 ;  39  L.  J.,  Ex.  37  ;  21  L.  T.  721  ; 
18  W.  R.  349. 

AMuranoe  on  lives.] — A  society  enrolled  under 
10  Geo.  4,  c.'56,  and  4  &  5  Will.  4,  c  40,  cannot 
legally  grant  assurances  on  lives,  notwithstanding 
rules  authorizing  them  to  do  so  have  been  certi- 
fied and  allowed.  KcImU  v.  Tyler,  11  Ex.  513  ; 
2b  L.  J.,  Ex.  153. 

A  person  under  10  Geo.  4,  c.  o(>,  and  4  &  5 
Will.  4,  c.  40,  effected  a  policy  of  assurance  on 
his  life  in  4992.  19«.,  payable  on  his  decease  to 
Ills  widow;  and  if  none,  to  his  executors,  ad- 
ministrators, or  assigns.  All  previous  acts  relating 
to  friendly  societies  were  repealed  and  consoli- 
dated by  13  k,  14  Vict.  c.  115,  s.  2,  and  assurances, 
in  favour  of  relations,  were  limited  to  lOOZ.,  but 
the  rights  of  parties  under  former  acts  were  pre- 
served. The  testator  paid  the  premiums  till  his 
decease,  and  died  indebted,  leaving  his  widow 
surviving: — Held,  that  the  policy  was  good, 
though  it  exceeded  100/.,  and  that  the  widow  was 
entitled  to  the  sum  assured.  Owen,  In.  /y,  31 
Beav.  285  ;  31  L.  J.,  Ch.  825  ;  8  Jur.,  N.  8.  1117  ; 
»i  L.  T.  802 ;  10  W.  R.  770. 


A  majority  of  the  association  afterwards  re- 
moved the  meetings  from  his  house,  whereupon 
he  resigned,  but  refused  to  deliver  up  the  money. 
The  association  was  afterwards  registered  with- 
out the  concurronce^of  G.,  and  proceeded  against 
G.  under  18  &  19  Vict.  c.  63,  s.  24  :— Held,  that 
he  was  not  liable  under  that  act,  as  he  was  not  a 
party  to  the  registration.  Patrick  v.  Gilbert, 
18  W.  R.  315. 


Money  for  Use  of  Doctor.] — By  the  rules 


IIL    RIGHTS    AND    LIABILITIES    OF 
MEMBERS. 

1.  To  WHOM  Propebty  Entrusted. 

TroMnrer — ^WIlo  may  be.]— An  incorporated 
banking  company  cannot  be  the  treasurer  of  a 
friendly  society  within  the  meaning  of  the 
Friendly  Societies  Act,  1876.  W&tt  of  England 
and  South  Wales  District  Bank,  In  re,  Swansea 
Friendly  Society,  Ex  parU,  11  Ch.  D.  768  ;  48 
L.  J.,  Ch.  577  ;  27  W.  R.  696. 


liability.]— The  10  Gea  4,  c.  56,  ss.  20, 


j  of  a  friendly  society,  a  medical  attendant  was 
I  entitled  to  Ss.  per  annum  from  every  member  ; 
and  a  committee  of  the  society  was  authorized  to 
settle  all  disputes,  grievances,  &c.,  rolative  to 
the  affairs  of  the  society,  subject  to  an  appeal  to 
two  magistrates.  The  plaintiff,  who  had  been 
duly  appointed  medical  attendant,  was  dismissed 
by  the  committee  without  any  meeting  of  the 
society  at  large,  and  another  appointed  ;  upon  an 
application  to  magistrates,  they  recommended  a 
public  meeting,  which  being  convened  accord- 
ingly, a  large  majority  of  the  members  voted  for 
the  plaintiff,  who  thereupon  sued  the  treasurer 
for  the  Ss,  received  for  the  use  of  the  medical 
attendant : — Held,  that  he  was  entitled  to  re- 
cover, and  that  the  treasurer  was  not  exonerated 
by  an  order  of  the  committee  not  to  pay.  Oumer 
V.  Shelley,  5  Bing.  477 ;  A  C,  nom.  Garner  v. 
Shelley,  3  M.  &  P.  98. 


Liquidation   of   Estate  —  Preferential 


22,  had  not  the  effect  of  increasing  the  responsi' 
bility  of  a  treasurer  of  such  a  society  beyond  that 
of  a  bailee,  in  respect  of  the  loss  of  money  im- 
mediately after  its  receipt.  Walker  v.  British 
(ruarantee  Association,  18  Q.  B.  277 ;  21  L.  J., 
ii.  B.  257. 


Penalties.] — To  render  the  treasurer  of  a 


friendly  society  liable  to  the  penalties  imposed 
by  18  &  19  Vict.  c.  63,  s.  24,  for  withholding  or 
misapplying  moneys  of  the  society  which  have 
come  to  his  hands  as  treasurer,  It  must  be  shewn 
that  he  has  been  guilty  of  some  fraud  or  mis- 
representation. Mere  inability  to  pay  over  the 
money  to  the  trustees  is  not  enough.  Barrett  v. 
Markham,  7  L.  R.,  C.  P.  406  ;  41  L.  J.,  M.  C.  118  ; 
27  L.  T.  313. 

With  another  Person.]— An  officer  of  a 


friendly  society,  entrusted  with  moneys  of  the 
society  jointly  with  another  person,  who  is  a 
member  but  not  an  officer  of  the  society,  was  not 
within  the  summary  remedy  provided  by  33  Geo. 
3,  c.  54,  8.  8.  Ileanor  Friendly  Society,  In  re, 
1  Beav.  509. 


Wlien   Assooiation   not  Begistered.] — 


An  association  not  registered  and  without  rules 
held  meetings  at  the  house  of  G.,  and,  appointing 
him  their  treasurer,  placed  money  in  his  hands. 


Debt]— Under  the  Friendly  Societies  Act,  1875, 
s.  15,  sub-s.  7,  the  trustees  of  the  society  are 
entitled  to  preferential  payment  out  of  the  estate 
of  a  bankrupt  treasurer  in  respect  of  money 
received  by  him  by  virtue  of  his  office,  notwith- 
standing the  fact  that  the  debtor's  assets  consist 
only  of  stock  in  trade,  furniture,  and  other  pro- 

Eerty,  which  cannot  be  considered  as  si^ecifically 
elonging  to  the  society.  Ednumds,  Ex  parte, 
Atkins,  In  re,  51  L.  J.,  Ch.  406  ;  46  L.  T.  240  ;  30 
W.  R.  432. 

On  the  appointment  of  a  bankrupt  as  treasurer 
of  a  friendly  society,  it  was  agreed  that  for  the 
funds  then  in  hand  she  was  to  pay  interest  for 
120Z. : — Held,  that  this  was  not  to  be  considered 
as  a  loan  to  her ;  but  that  it  was  in  her  hands 
and  possession  by  virtue  of  her  office  of  treasurer 
within  4  &  5  Will.  4,  c.  40,  s.  12  ;  and  that  the 
assignees  must  pay  over  the  amount  to  the  so- 
ciety. Ray,  Ex  parte,  3  Deac.  637  ;  1  Mont.  & 
Chit.  50. 

Where  an  officer  of  a  friendly  society  has  re- 
ceived, as  such  officer,  moneys  belonging  to  the 
society,  and  afterwards  executes  an  assignment 
for  the  benefit  of  his  creditor,  and  his  assignees 
are  possessed  of  enough  of  his  estate  and  effects 
to  repay  the  amount  of  such  moneys,  bat  the 
specific  moneys  so  received  by  the  officer  are  not 
traced  to  the  assignees,  the  assignees  are  not 
!  liable  to  the  provisions  of  18  &  19  Vict.  c.  63,  s. 

•  24,  if  they  refuse  to  repay  to  the  society  the 
'  amount  of  such  moneys.     O^Bonnell,  Ex  parte, 

•  1  L.  R.,  Q.  B.  274  ;  35  L.  J.,  M.  C.  99 ;  14  W.  R. 
83. 

The  18  &  19  Vict.  c.  63,  s.  23,  requires  the  assig- 
nees of  the  officers  of  such  societies,  "  upon  de- 
mand in  writing,"  to  pay  the  debts  due  from 
such  officers  in  priority  of  their  other  creditors  : 
— Held,  that  a  bill  filed  to  recover  the  amount  is 
a  sufficient  demand  in  writing.  Absohnn  v. 
Gething,  32  Beav.  322  ;  32  L.  J.,  Ch.  786  ;  9  Jur., 
N.  S.  1263. 


1907 


FRIENDLY    SOCIETIES. 


1908 


Xaster— Ezpoldoii  of  Lodge.] — ^A  district  Odd 
Fellows  Society,  after  expelling  a  lodge  of  the  so- 
ciety for  non-payment  of  subscriptions  and  fines, 
was  registered  as  a  friendly  society  pursuant  to  IH 
&  14  Vict.  c.  115,  under  a  i^me  which,  upon  an 
objection  of  the  certifying  barrister,  was.  altered 
from  the  original  name.  Some  deposit  notes  of  a 
banker's,  with  whom  a  portion  of  the  subscrip- 
tions were  deposited,  remained  in  the  hands  of 
the  grand  master  of  the  expelled  lodge,  and 
were  demanded  from  him  by  the  trustees  of  the 
registered  society  : — Held,  that  whether  the  ex- 
pulsion of  the  lodge  had  been  proper  or  not,  he 
was  bound  to  deliyer  up  the  notes  to  the  trustees, 
and  he  was  ordered  to  pay  the  costs  of  a  suit 
instituted  by  the  trustees  against  him  for  their 
recovery.  YeatcJt  v.  Hohert*^  7  De  G.,  M.  fc  G. 
227.    Affirming  2  Drew.  170  ;  1  Jur.,  N.  S.  319. 

Ordinary  Member.] — An  action  for  money  had 
and  reoeiyed  may  be  maintained  against  one 
who  had  been  a  member  of  a  benefit  club,  for 
money  intrusted  to  his  keeping  by  the  rest  of  the 
society,  in  the  name  of  the  officers  properly  ap- 
pointed for  managing  their  affairs  under  the 
articles.    Sharj)  v.  Warren^  6  Price,  131. 

Available  SeouritieB.] — ^A  bond  given  to  the 
plaintiff  as  the  treasurer  of  a  friendly  society,  for 
the  use  of  the  society,  is  an  available  security  at 
common  law,  though  the  rules  and  i*egulations  of 
the  society  have  not  been  confirmed  at  the 
quarter  sessions,  in  pursuance  of  33  Geo.  3,  c.  54, 
s.  2.  Jones  v.  Woollam,  1  D.  &  11.  393  ;  5  B.  & 
A.  769 ;  2  Chit.  322. 

Box  to  be  Delivered  to  Committee— Conditioii 
in  Bond.] — Where  the  landlord  of  a  public-house 
had  given  a  bond  to  deliver  to  the  committee  of 
a  friendly  society  the  box  at  all  times  when 
required  by  a  majority  of  the  society  at  one  of 
their  annual  or  quarterly  meetings,  "  or  by  their 
committee  for  the  time  being,*'  and  likewise  to 
render  a  just  and  true  account,  **  according  to 
the  rules,  orders,  and  regulations  of  the  society, 
and  of  the  act  of  Parliament,  and  of  the  bond  : " 
— Held,  that  the  latter  words  did  not  qualify  the 
power  of  the  committee  to  demand  the  box,  &c., 
and  that  a  refusal  to  comply  with  their  request 
to  do  so  was  a  breach  of  the  condition,  it  having 
l)een  shewn  that  such  committee  had  been  duly 
elected  by  a  majority  of  the  society  at  their 
annual  meeting.  Wyhrrgh  v.  AijUaj^  M*Clel. 
669  ;  M'Clel.  &  Y.  660. 

Theft  by  Third  Person.]— By  18  &  19  Vict.  c. 
63,  8.  18,  the  property  and  moneys  of  the  society 
are  vested  in  the  trustees.  A  resolution  of  a 
meeting  of  one  of  these  societies  directed  that 
40/.  should  be  sent  to  a  bank,  and  that  the 
prisoner,  one  of  the  trustees,  should  take  it.  The 
money  was  handed  by  the  treasurer's  clerk  to  the 
prisoner,  who  misappropriated  it : — Held,  that  he 
could  not  be  convicted  as  a  bailee,  or  under  a 
common  count  for  larceny,  of  stealing  the  40/. 
lx)nd  as  the  money  of  the  treasurer.  Reg.  v. 
Loone,  Bell,  C.  C.  259  ;  8  Cox,  C.  C.  302  ;  29  L. 
J..  M.  C.  132  ;  6  Jur.,  N.  S.  513  ;  8  W.  R.  422. 

Smbenlement— Bnles  in  Beitraint  of  Trade.] 

— An  officer  of  a  friendly  society,  some  of  whose 
rules  were  in  restraint  of  trade,  embezzled  their  ' 
money  : — Held,  that  rules  in  restraint  of  trade  ! 
are  not  criminal,  although  they  may  be  void  as  | 
being  against  public  policy,  and  that  societies*  i 


having  such  rules  are  entitled  to  the  protection 
of  the  criminal  law  for  their  funds,  and  conse- 
quently, that  he  might  properly  be  convicted  of 
embezzlement.  Iteg.  v.  Stainevy  1  L.  R.,  C.  C. 
230 ;  39  L.  J.,  M.  C.  54 ;  18  W.  B.  439.  8ee 
Farrer  v.  Clwte,  4  L.  R.,  Q.  B.  602  ;  88  L.  J^ 
M.  C.  132  ;  20  L..  T.  802  ;  17  W.  R.  129  ;  10  B.  t 
S.  553. 

See  Criminal  Law. 

2.  Convention  of  Meetings. 

The  secretary  or  other  officer  of  a  friendly 
society  being  served  with  a  requisition,  duly 
signed,  nnder  10  Geo.  4,  c  56,  s.  9,  to  call  a 
meeting  for  the  purpose  of  altering  or  rescinding' 
the  rules,  could  not,  in  the  ezereise  of  his  discre- 
tion, refuse,  but  is  bound  to  convene  such  meet- 
ing. Beg,  V.  Bannatgne,  17  Q.  B.  624  ;  21  L.  J^ 
Q.  B.  1  ;  15  Jur.  1035. 

3.  Re-admission  of  MEMBEBa 

An  indictment  lies  against  the  president  and 
stewards  of  a  friendly  society,  for  disobeying  an 
order  of  justices  addressed  to  them,  to  re-admit 
a  member,  though  it  is  sworn  that  the  power  of 
doing  so  is  not  in  the  president  and  the  stewards, 
but  in  a  committee.  Bex  v.  Wade,  1  B.  &  Ad. 
61. 

4.  Removal  of  Officers. 

Meeting  not  Legally  oonetitnted.] — At  a 
meeting  of  a  committee  of  a  friendly  society,  the 
majority  of  such  committee  removed  A.  from 
the  office  of  treasurer,  and  appointed  B.  in  his 
stead.  It  appeared,  however,  that  C,  one  of  the 
members  of  such  committee,  did  not  attend  the 
meeting,  and  had  not  been  summoned  thereto : — 
Held,  that  such  meeting  was  not  legally  consti- 
tuted, and  that  an  amotion  and  appointment 
made  thereat  were,  therefore,  invalid.  Roberts 
V.  Priee,  4  C.  B.  1231  ;  16  L.  J.,  C.  P.  313  ;  11 
Jur.  352. 

Waiver   or   Seoognition   of  Validity.] 

— Held,  also,  that  the  fact  of  C.  not  having  at- 
tended the  meetings  of  the  committee,  or  taken 
any  part  in  the  business  of  the  society  for  a 
twelvemonth,  did  not  amount,  on  his  pait,  to  a 
waiver  of  notice.    2b. 

Held,  thirdly,  that  the  fact  of  A.  being  present 
at  such  meeting,  and  demanding  a  poll  upon  the 
question  whether  he  should  he  removed  from 
the  office  of  treasurer,  did  not  amount  to  a  re- 
cognition on  his  part  of  the  validity  of  the  meet- 
ing,   lb, 

Oolleotor  Wrongfully  BiAniued— Property  itt 
Golleeting  Books.]  —  The  defendants  were  a 
friendly  society,  and  the  plaintiff  was  one  of 
some  1,300  persons  employed  by  them,  at  a  re- 
muneration fixed  by  the  committee  of  manage- 
ment, to  collect  the  weekly  premiums  of  the 
members  of  the  society.  Rule  16  of  the  society's 
enrolled  rules  provided  (inter  alia)  as  follows  : 
*^  The  society  shall  have  an  unlimited  number  of 
collectors.  The  collectors  shall  be  furnished 
with  books  at  the  society's  expense  (the  said 
books  to  be  the  property  of  the  society),  in  which 
they  shall  enter  the  names,  ages,  residences* 
date  of  entrance  and  premiums  of  ail  the 
members  they  may  collect  from Ifanj 
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collector  resign  or  be  dismissed,  he  shall  de- 
liver up  all  ...  .  ooUecting  books  ....  being 
the  property  of  or  belonging  to  the  society  to 
the  treasurer,  agent,  or  any  other  person  or 
})crsons  duly  authorized  to  receive  the  same." 
It  was  the  usual  practice  for  a  person  desiring  to 
become  a  collector  of  the  society  to  purchase 
the  collecting  book  of  a  collector  desiring  to  re- 
sign, and  the  bargain  between  them  for  the  sale 
and  purchase  of  the  book,  though  made  outside 
the  society,  was  recognized  by  the  society.  In 
accordance  with  the  said  practice  the  plaintiff 
purchased  for  135/.  the  collecting  book  of  one 
J.,  a  collector,  and  paid  that  sum  to  J.  with  the 
knowledge  and 'approval  of  the  society's  secrc- 
taiy,  and  was  thereupon  appointed  a  collector  in 
J.'s  place  and  district.  A  few  months  after- 
wards, with  their  knowledge  and  approval,  he 
purchased  and  paid  601.  for  the  collecting  book 
of  K.,  another  collector.  In  the  first  page  of 
each  book  was  the  usual  printed  notice,  '*  The 
collector  shall  be  furnished  with  books  at  the  so- 
ciety's expense.  Such  books  to  be  the  society's 
property,'  and  on  the  back  of  each  book,  as  was 
the  usual  practice,  there  was  printed  the  plain- 
tiflTs  name,  "  M.  EUwood,"  and  also  the  defen- 
dants' name.  The  plaintiff  was  subsequently 
dismissed  from  his  ofiice  of  collector,  and  in  an 
action  by  him  in  the  Liverpool  Passage  Court  to 
recover  damages  from  the  defendants  for  wrong- 
ful dismissal  and  the  detention  of  his  collecting 
books,  the  jury  found  that  he  was  rightfully  dis- 
missed and  that  he  had  an  interest  in  the  books 
amounting  to  50/.,  whereupon  judgment  was  en- 
tered for  the  defendants  on  the  claim  for  wrong- 
ful dismissal,  and  for  the  plaintiff  as  to  the 
books  for  50/.,  damages  U.  On  appeal  from  the 
finding  and  judgment  in  favour  of  the  plaintiff, 
it  was  held,  by  the  Exchequer  Division  (Kelly, 
C.  B.,  and  Stephen.  J.),  overruling  that  finding 
and  judgment,  that  the  books  were  the  property 
of  the  society,  and  that  the  plaintiff  had  never 
had  any  property  or  any  interest  whatever  in 
them  recognizable  by  law  or  giving  him  any 
right  of  action  against  the  defendants,  and  that 
the  question  of  his  interest  in  the  books  ought 
not  to  have  been  left  to  the  jury.  Elhvood  v. 
Liverpool  Victoria  Legal  Friendly  Society^  42 
I..  T.  694  ;  44  J.  P.  508. 

Per  Stephen,  J. :  Had  the  plaintiff  been  wrong- 
fully dismissed,  the  fact  of  his  having  paid  money 
for  the  books,  in  order  to  obtain  the  appointment 
of  collector,  might  have  been  a  matter  to  go  to 
the  jury  for  their  consideration  with  regard  to 
the  amount  of  damages  for  wrongful  dismissal. 

IV.    ARBITRATIONS. 

Dispute  between  Society  and  Memberi.]-^A 

claim  by  an  administrator  on  a  policy  of  life  as- 
surance granted  to  the  intestate  by  a  society  en- 
rolled under  10  Geo.  4,  c.  56,  and  4  &  5  Will.  4, 
c.  40,  is  not  "  a  dispute  between  the  society  and 
a  member,  or  person  claiming  on  account  of  a 
member,"  within  10  Geo.  4,  c.  66,  s.  29,  which  re- 
({uires  such  disputes  to  be  determined  by  arbitra- 
tion. Kelaall  v.  Tyler,  11  Bx.  513  ;  25  L.  J.,  Ex, 
153. 

Before  July,  1855,  when  the  18  &  19  Vict.  c. 
03  came  into  operation,  the  treasurer  of  a 
friendly  society  received,  as  such,  certain  moneys, 
the  balance  of  which  he  failed  to  pay  over  to  the 
society's  trustees,  and  to   recover   which  thev 


after  that  date  brought  an  action  : — Held,  that, 
whether  the  case  was  governed  by  10  Geo.  4,  c. 
56)  or  by  18  k,  19  Vict.  c.  63,  the  action  lay  for 
that  their  claim  was  not  a  dispute  between  the 
society  and  the  treasurer  in  his  capacity  as  an  in- 
dividual member  of  it,  which  disputes  alone  were 
required  by  either  statute  to  be  dealt  with  under 
the  society's  rules,  and  otherwise  than  by  action. 
Linden  v.  BanJu,  3  El.  &  El.  623  ;  30  L.  J.,  Q. 
B.  102. 

Expelled  Members.] — Where  deposits  are  made 
in  a  savings  bank  by  a  benefit  society,  of  whom  a 
part  has  since  been  expelled  by  an  order  of  a 
magistrate  who  had  no  authority  to  interpose, 
the  managers  of  the  bank  ai'e  not  compellable, 
upon  the  application  of  the  members  so  illegally 
expelled,  to  appoint  an  arbitrator  to  settle  dis- 
putes as  between  such  managers  and  the  de- 
positors. Rex  V.  Witham  Savings  Bank,  3  N.'  & 
M.  416. 

Trustees.] — Since  9  Geo.  4,  c.  92,  an  action 
does  not  lie  against  the  trustee  of  a  benefit  society. 
In  case  of  disputes,  the  only  mode  of  proceeding 
is  by  arbitration.  Crisp  y.  Bunbvry,  8  Bing. 
394  ;  1  M.  &  Scott,  646. 

Juisdiction  of  ICagistrates.] — Where  the 
treasurer  of  a  benefit  society  brought  an  action 
against  a  magistrate  for  issuing  a  warrant  of  dis- 
tress against  him,  upon  a  previous  order  of  two 
magistrates,  for  the  relief  of  a  member,  in  pur- 
suance of  33  Geo.  3,  c.  54,  s.  15  : — Held,  that  the 
action  could  not  be  maintained ;  it  appearing  on 
the  face  of  the  order  that  the  treasurer  made  no 
defence,  and  the  magistrate's  jurisdiction  not 
having  been  questioned  at  the  time,  and  the 
treasurer  having  neglected  to  present  to  his  notice 
a  rule  of  the  society,  which  directed  all  disputes 
between  its  members  to  be  referred  to  arbitra- 
tion ;  and  which  rule  was  confirmed  by  s.  16, 
whereby  the  award  was  made  conclusive,  with- 
out being  subject  to  the  control  of  the  magis- 
trates. Pike  v.  Carter, 10  Moore, 376  ;  3  Bing.  78. 

Sec  infra,  JURISDIOTIOK  OP  JUSTICES. 

V.    ACTIONS  BY  AND  AGAINST. 
1.  Who  may  Sub  and  be  Sued. 

Private  Members.] — The  members  of  a  society 
registered  under  15  &;  16  Vict.  c.  31,  are  not 
liable  to  be  sued  individually  for  the  debts  of  the 
society.  Burton  v.  Tannahill,  5  El.  &  Bl.  797  ; 
25  L.  J.,  Q.  B.  135  ;  2  Jur.,  N.  S.  184. 

Seire  Faoias.] — ^A  scire  facias  may  be  issued 

against  individual  members  of  an  industrial  and 
provident  society,  after  judgment  recovered 
against  the  registered  officers  or  trustees  under 
17  &  18  Vict,  c,  25.  Myers  v.  Rnwnon,  5  H.  & 
N.  99  ;  29  L.  J.,  Ex.  217  ;  8  W.  R.  417. 

Soeiety  Unregistered.] — Members  of  an 

unregistered  society  iurolled  and  certified  under 
15  &  16  Vict.  c.  31,  giving  a  promissory  note  in 
the  following*  form  for  a  debt  of  the  society  : — 
''  Twelve  months  after  date  we,  the  undersigned, 
being  members  of  the  executive  committee,  on 
behalf  of  the  L.  and  S.  W.  Railway  Co-operative 
Society,  do  jointly  promise  to  pay,"  &c.,  are  per- 
sonally liable.  Oray  v.  Baper,  1  L.  B.,  C.  P. 
694  ;  14  W.  R.  780. 
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OffieerfJ — The  only  persons  liable  to  be  sued 
Are  the  officers  of  the  society  appointed  under  1 7 
&  18  Vict.  c.  25,  s.  1,  or,  if  there  is  no  such  officer, 
the  trustees.    Burton  v.  TatinahUL  »vpra. 

Tnuteei.] — Trustees  of  a  provident  society 
formed  under  15  &  16  Vict.  c.  31,  but  not  regis- 
tered under  25  k  26  Vict.  c.  87,  cannot  1x5  sued  in 
an  action  commenced  after  the  passing  of  the 
latter  act,  as  the  previous  act  is  absolately  re- 
pealed by  it  without  any  saving  clause.  Tautiil 
V.  Douglas,  33  L.  J.,  Q.  B.  66 ;  8  L.  T.  426. 

Trustees  of  a  friendly  society  may  sue  in  a 
superior  court,  to  recover  from  the  treasurer  of 
the  society  moneys  received  by  him  and  not  paid 
over,  and  they  are  not  confined  to  the  summary 
procedure  before  justices,  provided  by  18  &  19 
Vict.  c.  63,  8.  40.  SindcH  v.  Jiauk^y  30  L.  J.,  Q. 
B.  102 ;  7  Jur.,  N.  8.  910 ;  3  L.  T.  775 ;  9  W.  R.415. 

Committee.]— The  25  k  26  Vict.  c.  87  repeals 
15  &  16  Vict.  c.  31,  and  subsequent  acts,  by  which 
the  officers  of  these  societies  are  required  to  be 
sued  ;  but  s.  6  provides,  that  all  legal  proceed- 
ings then  pending  by  or  against  any  such  trustee 
or  other  officer  on  account  of  the  society,  may  be 
prosecuted  by  or  against  the  society  in  its  regis- 
tered name,  without  abatement.  Goods  were 
supplied  to  a  society  before  the  passing  of  this 
act,  and  the  society  was  afterwards  registered 
under  the  act.  In  an  action,  commenced  in 
1863,  against  the  committee  of  management  for 
the  value  of  the  goods : — Held,  that  the  action 
was  rightly  brought,  the  act  having,  by  the  repeal 
of  former  acts,  restored  the  plaintiff's  common- 
law  right ;  and  the  proviso  in  the  6th  section  in- 
cluding only  proceedings  then  pending,  and  not 
claims  or  rights  of  action.  Zk'an  v.  Mellard,  1 5 
O.  B.,  N.  S.  19  ;  32  L.  J.,  C.  P.  282  ;  10  Jur.,  N. 
S.  346  ;  11  W.  R.  913. 

Seoretary.] — By  the  Friendly  Societies  Act 
(18  &  19  Vict,  c,  63),  s.  19,  the  trustees  of  any 
society  are  authorized  to  bring  or  defend  any 
action,  suit  or  prosecution  in  law  or  equity, 
touching  or  concerning  the  property,  right  or 
claim  to  property  of  the  society.  By  21  &  22 
Vict.  c.  101,  s.  7,  in  any  proceeding  under  this  act 
or  the  above  act  against  a  society,  it  shall  be 
sufficient  to  make  the  secretary  or  other  officer 
of  the  society,  at  the  time  of  the  plaint  or  com- 
plaint, the  defendant.  Proceedings  having  been 
taken  by  a  member  of  a  society  in  a  county 
court  to  enforce  a  claim  against  the  society,  a 
compromise  was  come  to  between  the  plaintiff, 
the  solicitor  of  the  member,  and  the  society,  by 
which  the  society  promised  to  pay  the  plaintiff 
certain  costs  and  charges.  These  costs  and 
charges  not  having  been  paid,  the  plaintiff  sued 
the  secretary  of  the  society  in  a  superior  court :  ■ 
— Held,  that  this  was  a  proceeding  within  s.  19,  \ 
touching  the  right  of  the  society,  and  was 
properly  brought  against  the  secretary  uuder  s.  ; 
7.  nobertt:  v.  Page,  1  Q.  B.  D.  476  ;  45  L.  J.,  Q. 
B.  601  ;  35  L.  T.  325.  i 

Sooietyin  Corporate  capacity.] — An  industrial  I 
and  provident  society,  registered  under  25  k  26  \ 
Vict.  c.  87,  is  not  liable  to  be  sued  in  its  ooi*po- 1 
rate  capacity  in  an  action  not  then  pending,  but  | 
commenced  after  the  time  of  its  registration,  i 
Linion  v.  Blakeney  Joint  Co-operatire  Indrnt- ' 
trial  School,  3  H.  &  C,  853  ;  34  L.  J.,  Ex.  211  ;  : 
3L.T.  39;  13  W.  R.  843. 


But  an  industrial  and  provident  society  formeil 
under  15  &  16  Vict,  c.  31,  and  afterwanis  regis- 
tered under  25  k  26  Vict.  c.  87.  may  sue  in  it> 
corporate  name  upon  a  bond  ^ven  to  trustees 
for  the  society  before  the  passing  of  the  latter 
act.  Queetisbury  Industrial  Si*ciety  v.  Piehlr*. 
3  H.  &  0.  857  ;  36  L.  J.,  Ex.  1  ;  11  Jur.,  N.  S. 
877  ;  13  L.  T.  295  ;  14  W.  R.  30. 

On  Expulfion  of  Lodge.] — Disputes  arising  in 
a  friendly  society,  consisting  of  several  lodge*, 
whose  rules  directed  the  expulsion  of  any  brother 
who  should  for  a  given  time  neglect  to  pay  his 
dues,  all  the  members  of  one  of  the  lodges  re- 
fused to  pay^,  and  in  consequence,  the  lodge  wa& 
expelled,  but  the  legality  of  their  expulsion  wa8 
in  question.  The  remaining  membeis,  aftcrwanls 
duly  registered  but  under  a  new  name,  appointed 
tmstees  : — Held,  that  for  the  purpose  of  holdinjr 
the  funds  of  the  society,  the  members  so  regi.'^- 
tering  were  the  society,  and  that  the  trustee:* 
were  entitled  to  delivery  by  the  grand  master  of 
the  expelled  lodge  of  funds  in  his  hands.  Yeate* 
V.  Roberts,  3  Drew.  170  ;  1  Jur.,  N.  S.  319. 
Affirmed  on  appeal,  7  De  G.,  M.  k  G.  227. 

2.  Loan  Societies. 

Aition  by  Treararer  pro  tern.] — Under  5  &  (» 
Will.  4,  c.  23,  s.  8,  an  action  cannot  be  main- 
tained by  the  treasurer  for  the  time  being  on  a 
note  given  in  the  form  prescribed  by  the  statute 
to  secure  a  loan  from  the  society.  TimmM  v. 
Williams,  2  G.  &  D.  621 ;  3  Q.  B.  413  ;  11  L,  J., 
Q.  B.  210;  6  Jur.,  1012. 

Payment  can  only  be  enforced  by  complaint 
to  a  justice  of  the  })eace.    Ih, 

Bnle  that  Surety  to  receive  Notice  of  Defiudt 
befDre  Proceedings  Commenced.  ]~To  an  action 
upon  a  note,  the  defendant  pleaded  that  the  plain- 
tiff were  trustees  of  a  loan  society ;  that  he  signed 
the  note  as  surety  for  money  lent  by  the  society  t<» 
T. ;  that  it  was,  at  the  time  of  lending  the  money 
and  making  the  note,  agreed  in  writing,  between 
the  plaintiffs,  the  defendant,  T.,  and  the  society, 
that  if  T.  should  make  default  in  payment , 
notice  in  writing  should  be  given  to  the  defen- 
dant before  legfld  proceedings  should  be  taken ; 
but  that  no  notice  had  been  given  to  him  of  T.*s 
default : — Held,  that  this  plea  was  not  supporteil 
by  proof  that  a  book  containing  the  printed  rules 
of  the  society  (among  others,  one,  ^  upon  default 
by  the  bon-ower,  the  sureties  will  be  written  to, 
and,  if  the  money  be  not  paid  according  to  such 
letter,  proceedings  will  be  taken  ")  was  handed 
to  T.  (and  \s,  deducted  for  it),  at  the  time  the 
money  was  lent,  and  before  the  defendant  had 
signed  the  note,  the  book  being  imsigned  and 
the  note  purporting  to  refer  to  it.  Brown  v. 
Langlrg,  ."i  Scott,  N.  R.  249  ;  4  M.  &  G.  466  ;  12 
L.  J.,C.  P.  62. 

Plea  of  Fraud.  1 — To  an  action  on  a  note,  the 
defendant  pleaded  that  the  note  was  obtained 
from  him  by  the  plaintiffs  and  others  in  col- 
lusion with  them  by  fraud,  covin  and  misre- 
presentation, wherefore  the  note  was  void  in 
law  : — Held,  that  this  plea  was  not  sustained  by 
evidence  that  the  note  was  given  by  the  defen- 
dant and  another  as  sureties,  for  a  sum  advanced 
to  a  third  person  by  the  plaintiffs,  who  falsely 
held  themselves  out  to  the  world  as  a  society 
formed  and  acting  under  certain  rules  and  re- 
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.gelations.     Green  v.  Golden,  4  Scott.  N.  R.  13  ; 
3  M.  &  G.  446  ;  11  L.  J.,  C.  P.  4  ;  5  Jur.  1010. 

Bond — Penalty — Fraction  of  Pound  in  Arroar.  ] 
— A  bond  to  a  loan  society  contained  a  covenant 
for  iMjment,  in  case  of  default  in  the  monthly 
instabncntfi,  of  "  the  further  sum  of  one  shilling 
for  each  and  every  ^wund  of  the  monthly  instal- 
ments which  should  not  have  been  paid  on  the 
day  when  such  instalments  liccame  due : " — 
Held,  that  such  penalty  was  not  recoverable  in 
]*espect  of  a  fraction  of  a  pound  in  arrear. 
Three  Towns  BritUh  Mutual  DepoHt  and  Loan 
Stteiety  v.  Bayle,  13  C.  B.,  X.  S.  290 ;  7  L.  T. 
276  ;  11  W.  R.  22. 

Society  Begiitered  nnder  16  ft  16  Viot.  c.  81.1 
— A  bond  given  to  trustees  for  an  industrial 
society,  registered  under  15  &  16  Vict.  c.  31,  is,  by 
virtue  of  the  certificate  of  registration  under  25 
ic  26  Vict.  c.  87,  vested  in  the  society,  and  the 
society  can  sue  on  it  for  breaches  of  the  condi- 
tion subsequent  to  the  registration.  Queen f  bury 
Industrial  Society  v.  PicJtIeSyl  L.  R..  Ex.  1  :  35 

Ti.  J. I  AZ*  1. 

Inveitment  Unanthorised — Action,  whether 
maintainable.] — ^The  trustees  of  a  friendly  so- 
ciety lent  out  of  the  surplus  funds  of  the  society 
a  sum  of  300Z.  to  A.  on  the  security  of  a  joint 
and  several  promissory  note  made  by  A.,  and  by 
B.  and  C.  as  his  sureties.  None  of  the  makers 
was  a  member  of  the  society.  C.  having  died, 
the  trustees  claimed  to  prove  against  his  estate 
on  the  note  : — Held,  by  Fry,  J.,  that  the  loan  on 
personal  security  to  a  person  not  a  member  of 
the  society  was  forbidden  by  the  Friendly  So- 
cieties Act,  that  the  transaction  therefore  was 
illegal,  and  that  as  C.  had  not  received  any 
money  of  the  society,  and  the  society  had  no 
claim  against  his  estate  except  nnder  the  con- 
tract, the  proof  must  be  rejected.  But  held,  on 
ap])eal,  that  as  it  was  not  alleged  that  the  money 
was  borrowed  for  an  illegal  purpose,  the  contract 
was  not  illegal,  but  merely  unauthorized  ;  that 
it  was  not  competent  to  the  makers  of  the  note 
to  allege  by  way  of  defence  that  the  payees  had 
no  authority  to  lend  the  money,  and  that  the 
proof,  therefore,  must  be  admitted.  Coltman^ 
In  re,  Coltnian  v.  Coltman,  19  Cli.  D.  64  ;  51 
1..  J.,  Ch.  3  ;  45  L.  T.  392  ;  .30  W.  R.  342.  Re- 
versing 50  L.  J.,  Ch.  721  ;  29  W.  R.  923. 

Note  given  to  Two  Members.] — Where  a  note 
is  given  to  two  members  of  a  loan  society,  by 
name,  to  secure  an  advance  made  by  the  society, 
it  is  not  necessary,  in  suing  upon  the  note,  to 
join  the  whole  of  the  memj)er8  of  the  society. 
Bawden  v.  IloiveU,  3  M.  &  G.  638;  4  Scott,  N.  R. 
331  ;  6  Jur.  37. 

Jurisdiction  of  Superior  Courts  —  Joint  and 
Seyeral  Hote.]— The  5  &  6  Will.  4,  c.  23,  autho- 
rized the  trustees  to  lend  money  under  certain 
circumstances,  and  to  take  promissory  notes  in 
t  he  name  of  the  treasurer  as  security  for  repay- 
ment. The  act  authorized  a  justice  of  the  peace 
upon  complaint  of  the  treasurer,  Ur  summon 
such  party,  and  award  pajmcnt  to  be  enforced 
by  distress  : — Held,  that  the  jurisdiction  of  the 
superior  courts  was  not  thereby  taken  away, 
especially  in  an  action  brought  upon  a  note, 
which  did  not  appear  from  the  pleadings  to  have 
Ixjcu  given  in  respect  of  a  loan.    Alhon  v.  Pyleey 


4  M.  &  G.  421  ;   5  Scott,  N.  R.  241 ;   11  L.  J., 
C.  P.  266. 

One  of  the  rules  of  a  loan  society  directed 
that  the  payment  of  loans  should  be  secured  by 
the  joint  promissory  note  of  the  borrower  and 
his  sureties,  but  gave  a  form  of  note  which  was 
joint  and  several :  —  Held,  that  a  joint  and 
several  note  was  a  note  made  in  pursuance  of 
the  rules  of  the  society,  so  as  to  come  within  the 
exemption  from  stamp  duty  created  by  5  &;  6 
WiU.  4,  c.  23,  s.  7.     lb. 


VI.  JURISDICTION  OF  JUSTICES. 

Change  of  Bules— Hew  Bules  Void.]— The 
rules  of  a  friendly  society  established  in  1817, 
were  duly  made  and  coniirmed  at  the  sessions 
under  33  Geo.  3,  c.  54.  Afterguards  some  new 
rules  were  made,  but  they  were  neither  made 
nor  confirmed  in  the  manner  required  by  s.  3. 
One  of  such  new  rules  altered  the  amount  of 
entrance  money,  and  another  the  amount  of 
weekly  allowance  to  sick  members.  A  sick 
member  who  had  entered  the  society  since  the 
making  of  the  new  rules,  and  had  occasionally 
received  relief  under  them,  summoned  the 
stewards  to  petty  sessions  for  non-payment  of 
a  weekly  allowuice  under  the  new  rules.  The 
justices  dismissed  the  complaint,  on  the  ground 
that  the  old  rules  had  been  abandoned,  and  that 
the  new  rules  were  void,  and  that  the  society 
therefore  was  no  longer  within  the  statute,  so  as 
to  give  them  jurisdiction:— Held,  that  the  new 
rules  being  void,  the  old  rules  were  not  affected 
by  them,  and  that  the  justices  had  jurisdiction 
to  order  payment  of  a  weekly  allowance  under 
the  old  rules,  and  this  though  the  specific  claim 
made  by  the  summons]  was  under  the  new  rules, 
and  the  court  made  the  rule  absolute  requiring 
them  to  hear  and  determine  the  case.  Ji/fg.  v. 
rotton,  15  Q.  B.  569  ;  4  NewSess.  Cas.  291*;  19 
L.  J.,  Q.  B.  233  ;  14  Jur.  788. 
I 

Assignee  of  Treasurer.! — An  officer  of  a 
friendly  society,  being  indebted  to  the  society 
for  moneys  received  on  their  behalf,  resigned  his 
office,  and  made  an  assignment  for  the  benefit  of 
his  creditors.  The  assignee  received  from  the 
estate  more  than  the  balance  due  to  the  society, 
but  refused  to  pay  it  over.  No  specific  money 
belonging  to  the  society  was  proved  to  have  come 
to  the  hands  of  the  assignee: — Held,  that  the 
assignee  was  not  liable  to  be  proceeded  against 
before  justices,  under  18  &  19  Vict.  c.  63,  s.  24. 
aDtmnell,  ExpaHe,  1  L.  R.,  Q.  B.  274  ;  35  L.  J  , 
M.  C.  99  ;  14  W.  R.  83. 

As  to  Locality.] — Though  the  meetings  of  the 
society  were  held  at  Leeds,  yet  as  the  society 
was  open  to  country  members,  and  A.  himself 
resided  at  Wakefield,  where  the  circumstance 
occurred  which  was  the  ground  of  his  expulsion, 
the  justices  of  the  West  Riding  had,  locally, 
jurisdiction  to  determine  the  matter,  llcg.  \\ 
Grant,  14  Q.  B.,  43  ;  4  New  Sess.  Cas.  13  ;  19  L. 
J.,  M.  C.  59  ;  13  Jur.  1026. 

Orders— In  Excess.]— The  33  Geo.  3,  c.  64,  s. 
15,  which  authorized  justices,  on  complaint  made 
on  oath  by  any  member  of  ji  friendly  society, 
'*  to  hear  and  determine  iu  a  summary  way  the 
matter  of  such  complaint,  and  to  make  such 
order  therein  as  to  tnem  sluiU  seem  just,"  gave 


1915 


FRIENDLY    SOCIETIES. 


1916 


them  no  jurisdiction  beyond  the  actual  matter 
of  the  particular  complaint  made.  There- 
fore, whei'e  a  sick  member  complained  that  the 
steward  refused  to  pay  him  his  arrears  of  allow- 
ance, and  the  justices  ordered  that  the  arrears 
and  costs  should  be  paid,  and  that  the  com- 
plainant should  be  continued  a  member  : — Held, 
that  the  justices  had  exceeded  their  jurisdiction 
in  making  the  latter  part  of  the  order,  and  that 
the  stewMtis  were  not  bound  to  obey  it.  Bex  v. 
Soper,  5  D.  &  R.  669  ;  3  B.  &  C.  857. 


For  Payment  of  Money.] — ^An  order  of 


justices  upon  a  party,  requiring  him  to  pay  money 
to  a  person  claiming  it  as  member  of  a  friendly 
society  (under  49  Geo.  3,  c  126,  s.  3),  must  find 
in  direct  terms  that  the  person  applying  is  a 
member,  that  he  is  entitled  to  the  money,  and 
that  the  party  against  whom  the  application  is 
made  is,  at  the  time,  an  officer  of  the  society. 
Day  V.  King,  5  A.  &  E.  359  ;  6  N.  &  M.  845  ;  2 
H.  &  W.  178. 

An  order  for  payment  by  a  justice  of  the  peace, 
under  3  &  4  Vict.  c.  110,  must  be  for  immediate 
payment ;  he  has  no  jurisdiction  to  order  pay- 
ment in  a  certain  time  from  making  the  order. 
Parker  v.  Bimghtnj,  3  B.  &  S.  43  ;  31  L.  J.,  M.  C. 
272  ;  9  Jur.,  N.  S.  118. 

Diftreii  Warrant.] — The  steward  of  a  friendly 
society,  not  having  paid  money  in  obedience  to 
an  order  of  two  justices,  under  10  Geo.  4,  c.  56, 
s.  28,  the  justices,  without  further  summons, 
issued  a  distress  warrant,  under  which  his  goods 
were  seized  : — Held,  in  an  action  of  trespass,  that 
the  seizure  was  not  justified  by  the  statute. 
Havimoiul  v.  BtrndysJie,  13  Q.  B.  869 ;  3  New 
Sess.  Gas.  619  ;  18  L.  J.,  M.  C.  219  ;  14  Jur.  62. 

Powen  as  to  Statement  of  Case.]— When,  by 
the  rules  of  a  friendly  society,  disputes  between 
the  society  and  a  member  are  to  be  referred  to 
justices,  such  justices  have  no  power  to  state  a 
case  under  20  &  21  Vict.  c.  43.  Overruling  Reg, 
V.  Lamhard  (1  L.  R.,  Q.  B.  388).  Callagliany. 
Dolwin,  4  L.  R.,  C.  P.  288 ;  38  L.  J.,  M.  C.  110  ; 
21  L.  T.  827  ;  17  W.  R.  733. 

Where,  by  the  rul^s  of  a  friendly  society,  dis- 
putes between  the  society  and  a  member  are  to 
be  referred  to  justices,  pursuant  to  21  &  22  Vict. 
c.  101,  8.  6,  such  justices  may  be  compelled  to 
state  and  sign  a  case.  WatU  v.  Kent  (JtMtiees), 
36  L.  J.,  M.  C.  190 ;  14  L.  T.  448  ;  S,  C,  nom. 
Beg.  v.  Lamhard,  1  L.'R.,  Q.  B.  388  ;  14  W.  R.  680. 

Where  the  secretary  of  such  a  society  is  sum- 
moned as  such  secretary  before  justices  to  answ^er 
a  complaint  against  the  society,  the  society  is 
substantially  the  appellant  for  the  purpose  of 
procuring  a  case  to  be  stated.    Ih, 

Finality  of  Deeirion.] — The  decisions  of 

justices  on  disputes  between  members  of  friendly 
societies  referred  to  them  under  21  &  22  Vict,  c 
101,  s.  5,  are  final.  Callaghan  v.  Bolwin,  4  L.  R., 
C.  P.  288  ;  38  L.  J.,  M.  C.  110  ;  21  L.  T.  827  ;  17 
W.  R.  733. 

Bnles  containing  Power  to  Settle  Disputes 

by  Arbitration.] — The  provisions  of  s.  30  of  38 

&  39  Vict.  c.  60,  apply  to  all  friendly  societies, 

not  only  to  friendly  societies  receiving  con- 

^tributions  by  means  of  collectors  at  a  greater 

"~'^tance  than  ten  miles   from  the  -registered 

e    of   the   society.      Consequently,  though 


the  rules  of  a  friendly  society  provide  for  the 
settlement  of  disputes  between  the  society  and 
members  by  arbitration,  a  court  of  sununary 
jurisdiction  has  notwithstanding,  under  sub-s.  1*0 
of  s.  30,  jurisdiction  to  decide  such  disputes. 
Holt,  In  re,  4  Q.  B.  D.  29  ;  48  L.  J.,  M.  C.  55 ; 
39  W.  R.  622. 


Appeal  firom  Award.]— On  a  dispute 


between  the  members  of  a  friendly  society  and 
A.,  whom  they  had  expelled,  the  arbitrator 
appointed  by  the  rules  of  the  society  made  an 
award  that  A.  should  be  expelled  the  society. 
A.  thereupon  made  a  complaint  to  a  justice  of 
the  peace,  under  4  &  5  WjlL  4,  c.  40,  s.  7,  that  he 
had  been  wrongfully  expelled,  and  that  arbi- 
trators had  been  appointed  who  had  neglected 
and  refused  to  make  any  award.  And  two  jus- 
tices, by  their  order,  after  reciting  the  complaint, 
adjudged  that  *'  all  and  singular  tiie  all^ations 
were  true,"  and  ordered  that  A.  should  be  re- 
instated in  the  society  : — Held,  that  the  state- 
ment in  the  order  that  the  arbitrators  had 
neglected  to  make  an  award  was  not  conclusive, 
but  that  on  motion  to  quash  the  order  of  jus- 
tices, the  circumstances  under  which  the  award 
was  made  might  be  gone  into  on  affidavit.  Beg. 
V.  Grant,  4  New  Sess.  Gas.  13 ;  14  Q.  B.  43  ;  19 
L.  J.,  M.  C.  69  ;  13  Jur.  1026. 

There  were  contradictory  affidavits  as  to 
whether  the  arbitrators  wrongfully  refused  to 
hear  evidence  on  the  part  of  A. :— Held,  that 
there  being  sufficient  evidence  to  warrant  the 
conclusion  to  which  the  justices  had  arrived,  it 
was  to  be  presumed  they  were  right  as  to  the 
fact.    Ih, 

Held,  also,  that  such  fact  warranted  the  state- 
ment, that  the  arbitrators  had  neglected  to  make 
an  award,  and  that  the  order  of  justices  was 
therefore  good.    Ih, 


Where  Award  Ck>noliisiT6.] — ^The  rules  of 


a  society  enrolled  under  10  Geo.  4,  c.  56,  pro* 
vided  for  the  election  of  nine  arbitrators  at  the 
first  meeting  ;  and  when  a  dispute  should  arise, 
the  first  five  names  drawn  by  the  complaining 
party  were  to  be  the  arbitrators,  and  their  deci- 
sion was  to  be  final.  In  April,  1852,  D.  was 
expelled  from  the  society.  In  June,  in  conse- 
quence of  some  of  the  arbitrators  having  re- 
fused to  act,  and  others  having  left  the  neigh- 
bourhood, at  a  meeting  duly  called  for  the  pur- 
pose nine  new  arbitrators  were  elected.  In 
September,  D.  applied  to  have  the  question  of 
his  expulsion  reierred  to  arbitration.  At  a 
meeting  for  the  purpose  of  the  reference,  in 
October,  D.  refused  to  draw  five  names,  but 
offered  to  refer  the  dispute  to  five  of  the  six 
arbitrators  who  were  then  present.  This  was 
assented  to,  and  the  arbitrators  made  an  awanl 
confirming  his  expulsion.  On  the  18th  of  Jan- 
uary, 1853,  D.  made  an  application  for  another 
reference,  to  which  the  society  agreed.  At 
the  meeting  held  for  that  purpose  on  the  25th 
of  February,  when  the  names  of  the  nine 
arbitrators  last  appointed  were  ready  to  be 
placed  in  a  box  tbat  D.  might  draw  out  five, 
he  refused  to  proceed  with  the  reference.  In 
March,  1853,  he  obtained  a  summons  under 
4  &  5  Will.  4,  c.  40,  s.  7,  to  have  the  dispute 
decided  by  justices.  On  the  hearing,  the  juris- 
diction of  the  justices  was  objected  to  on  the 
ground  of  the  former  award  and  proceedings. 
I),  contended  that  the  existing  arbitrators  had 
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not  been  legally  appointed,  and  therefore  that 
the  jnstices  had  jurisdiction.  The  justices 
decided  that  they  had  jurisdiction,  and  made 
an  order  for  the*  reinstatement  of  him  as  a 
member  of  the  society  : — Held,  that  the  justices 
had  no  jurisdiction  to  make  the  order;  that 
8.  27  of  the  10  Geo.  4,  c.  56,  had  been  substan- 
tially complied  with,  on  the  appointment  of  the 
second  set  of  arbitrators,  who  had  authority  to 
decide  the  dispute  ;  and  that  their  award  in 
October,  1852,  was,  as  against  D.,  conclusive. 
Beg.  V.  Emwt,  3  El.  &  Bl.  363  ;  23  L.  J.,  M.  C. 
100  ;  18  Jur.  696.  * 


Objection  not  taken.] — But  when  a  dis- 


pute as  to  the  payment  of  money  having  arisen 
between  the  representative  of  a  member  and 
the  secretary  of  a  friendly  society,  whose  rules 
did  not  direct  disputes  to  be  referred  to  justices 
{there  being  a  rule  that  such  disputes  should  be 
&ially  decided  by  arbitrators  appointed  by  the 
flociety),  and  the  secretary  of  the  society  was 
summoned  before  a  magistrate  to  answer  the 
complaint  of  having  unlawfully  i*efused  to  pay 
the  money,  and  the  rules  of  the  socie^  were  put 
in  evidence,  but  the  magistrate's  attention  was 
not  called  to  the  fact  that  the  iniles  did  not 
direct  disputes  to  be  referred  to  justices,  and  an 
order  was  made  for  the  payment  of  the  money, 
and  a  rule  having  been  obtained  for  a  certiorari 
to  quash  the  order  on  the  ground  of  want  of 
jurisdiction : — Held,  that  the  conduct  of  the 
appellant  in  not  directing  the  magistrate's  atten- 
tion to  the  absence  of  any  rule  directing  disputes 
to  be  referred  to  justices,  disentitled  him  to 
the  writ ;  and  the  rule  was  dischai^ged  with 
costs.  Wut  London  Philanthropic  Burial 
Society^  In  re,  Cordery  v,  Oreavet,  20  L.  T.  972. 

Befual  to  Determine  a  Complaint.] — The 
court  refused  to  grant  a  mandamus  to  compel  a 
magistrate  to  determine  a  complaint  by  a  loan 
society  with  duly  certified  rules  ;  the  magistrate 
having  refused  so  to  do  because  the  secretary  of 
the  society  refused  to  answer  questions  put  by 
the  magistrate  to  discover  whether  the  society 
was  formed  for  an  object  within  the  scope  of 
3  &  4  Vict  c.  110,  s.  3.  Beg,  v.  Dacis,  13  L.  T. 
€29  ;  14  W.  E.  329. 


VII.  JURISDICTION  OP  THE  COUNTY 

COURT. 

According  to  Diatriot.]— A  county  court  of 
any  district  in  which  any  usual  business  of  the 
friendly  society  is  situated,  and  not  only  that  in 
which  its  principal  place  of  business  is  situated, 
has  jurisdiction  under  18  &  19  Vict.  c.  63.  Shea  v. 
United  Assurance  Society  of  St.  Patrick,  3  L.  R., 
«.  P.  21  ;  37  L.  J.,  C.  P.  50 ;  17  L.  T.  176:  16 
W.  R.  84. 

Porsonf  Interested.]— The  trustees  of  a  burial 
society,  who  by  the  constitution  of  the  society 
are  not  and  cannot  be  members,  are  not  persons 
interested  within  the  41st  section  of  18  &  19 
Vict.  c.  63,  so  as  to  enable  them  of  their  own 
accord  to  institute  proceedings  against  the 
society  in  the  county  court  for  the  purpose 
of  controlling  them  in  the  proposed  altera- 
tion of  their  rules.  Hull  v.  M''Ihrlane,  2  C.  B., 
N.  S.  796  ;  27  L.  J.,  C.  P.  41 ;  3  Jur.,  N.  S. 
1262. 


IHspntos  —  Committee  and  Members.]  —  A 
county  court  has  jurisdiction  to  determine  a 
dispute  between  the  committee  of  management 
of  a  friendly  society  and  any  of  its  members,  as 
to  the  propriety  of  the  mode  of  convening,  and 
the  manner  and  place  of  holding,  special  general 
meetings  for  the  purposes  of  altering  or  amend- 
ing the  rules  of  the  society.  77rv?y  v.  ^Farlane, 
4  C.  B..  N.  S,  718  ;  4  Jur.,  N.  S.  785. 


Member  and  Tnuteot.]— Semble,  that 


where  a  dispute  has  arisen  between  a  member 
and  the  trustees  of  a  friendly  society,  for  the 
decision  of  which  a  specific  tribunal  is  provided 
by  the  rules  of  the  society,  the  jurisdiction  of  the 
county  court  is  ousted  by  18  &  19  Vict.  c.  63,  s.  4. 
Denton  v.  Marshall,  1  H.  &  C.  664  ;  7  L.  T.  689. 

Bnles  not  Inrolled.]— A  friendly  society  in- 
rolled  its  rules  in  1832,  under  10  Geo.  4,  c.%6, 
and  shortly  afterwards  framecl  new  rules,  which 
were  never  inrolled  or  certified.  In  an  action 
in  a  county  court,  by  a  member  against  the 
stewards,  for  sick  pay  : — Held,  that  the  society 
was  a  subsisting  society  under  the  original  rules, 
by  virtue  of  the  18  &  19  Vict.  c.  63,  s.  2 ;  and, 
consequently,  that  the  county  court  had  jurisdic- 
tion.    Meredith,  In  re,  1  C.  B.,  N.  S.  216. 


Hot  Cortifled  Bnles.]— Under  18  &  19 


Vict.  c.  63,  8.  44,  a  county  court  has  not  jurisdic- 
tion where  the  rules  of  a  society  which  have  not 
been  certified  are  deposited  with  the  registrar 
after  the  dispute  arose,  but  before  the  plaint  is^ 
entered  in  the  county  court.  Smith  v.  Pryse,  7 
Bl.  &  Bl.  339  ;  26  L.  J.,  Q.  B.  95  ;  3  Jur.,  N.  S. 
387. 

When  Beference  to  Members  Compnlsory.l— 

Where,  by  the  rules  of  a  friendly  society,  dis- 
putes between  members  and  the  trustees  may  be 
referred  to  the  arbitration  of  a  certain  number 
of  the  committee,  a  dispute,  which  affects  the 
interest  of  all  the  individual  members  of  the 
society,  arising  between  some  of  its  members, 
who  are  also  members  of  the  committee,  and  the 
trustees,  where  the  question  is  not  one  which 
necessarily  requires  that  recourse  should  be  had 
to  a  court  of  equity,  such  dispute  cannot  be  re- 
ferred to  the  judge  of  the  county  court  under 
13  &  14  Vict.  c.  116,  s.  22,  but  must  be  referred 
to  other  members  of  the  committee.  Grinham 
V.  Gird,  7  Ex.  833  ;  21  L.  J.,  Ex.  321. 

Where  a  dispute  arose  between  two  of  the 
members  of  the  committee  of  a  friendly  society 
and  the  trustees,  touching  the  distribution  of  a 
fund  in  the  hands  of  the  latter,  and  by  one  of 
the  rules  of  the  society  it  was  ordered  that  dis- 
putes were  to  be  referred  to  such  members  of 
the  committee  as  should  not  be  personally  in- 
terested in  the  matter  :— Held,  that  the  judge  of 
the  county  court  had  no  jurisdiction  in  such 
case,  and  the  court  granted  a  prohibition  against 
further  proceedings  in  a  plaint  issued  out  of  the 
court  over  which  he  presided.    lb. 

Bcinstatement  of  Member.!— A  rule  of  a 


friendlv  society  provided  that  a  dispute  of  any 
kind  whatsoever,  arising  under  the  rules,  should 
be  referred  to  a  committee.  By  another  rule 
any  member  in  the  receipt  of  the  gifts  of  the 
society  being  found  imposing  on  the  society  was 
to  be  expelled.  A  member  of  the  society,  in  the 
receipt  of  pay,  was  charged  with  receiving  full 
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when  he  was  only  entitled  to  half  pay,  and  the 
matter  being  referred  to  a  committee,  he  was 
exi)elled,  but  without  beinp  heard  before  the 
committee.  The  county  court  has  jurisdiction, 
under  18  &  19  Vict.  c.  63,  ss.  41,  42,  to  order  him 
to  be  reinstated,  if  he  has  been  improperly  ex- 
pelled. Wooldridge,  Ex  parte,  1  B.  &  S.  844  ;  31 
L.  J.,  Q.  B.  122  ;  8  Jur.,  N.  S.  696  ;  5  L.  T.  609  ; 
10  W.  R.  250. 

Action  on  an  Award.] — The  rules  of  an  in- 
dustrial society  provided,  that  in  case  of  disputes 
between  a  member  and  the  society,  or  of  com- 
plaint against  an  officer,  the  matter  should  be 
settled  by  arbitration.  A  member  was  appointed 
a  salesman  of  the  society,  and  after  he  had  re- 
signed his  appointment  disputes  arose  as  to  his 
accounts,  which  the  society  proceeded  to  settle 
by  arbitration  ;  and  an  award  having  been  made 
agiflnst  him,  the  society  proceeded  to  enforce  it, 
by  issuing  a  plaint  in  the  county  court,  on  which 
he,  before  the  case  had  been  brought  before  the 
judge  of  the  county  court,  applied  for  a  prohibi- 
tion, on  the  ground  that  this  was  not  a  matter 
which  could  be  settled  by  arbitration : — Held, 
that  the  application  was  premature,  as  the  county 
court  was  the  tribunal  to  decide,  in  the  first 
instance,  whether,  on  the  facts,  the  matter  was 
such  as  could  be  decided  by  arbitration.  Skipton 
Industrial  CO'Operative  Society  v.  Prince,  33 
L.  J.,  Q.  B.  323  ;  11  Jur.,  N.  8.  11. 

Winding  np — ^AppeaL] — No  appeal  lies  from 
a  county  court,  in  respect  of  an  order  made  in 
exercise  of  its  powers  in  a  winding-up  procectl- 
ing  under  25  &  26  Vict.  c.  87,  s.  17.  Hcnderiton 
V.  Bamber,  19  C.  B.,  N.  S.  540  ;  35  L.  J..  C.  P.  65. 

VIII.    WINDING   UP. 

By  Consent.]— Under  10  Geo.  4,  c.  oG,  s.  26,  a 
friendly  society  may  be  dissolved,  with  the  con- 
sent in  writing  of  five-sixths  in  value  of  tlic 
members,  without  convening  a  general  meet- 
ing, as  required  by  s.  9,  for  the  alteration  or 
repeal  of  any  of  the  rules.  Eclipse  Mntval 
Bvtiefit  Association-,  In  re,  2  Eq.  R.  221 ;  1  Kay 
&  J.  30  ;  23  L.  J.,  Ch.  279. 

Jnrisdiotion — Superior  Conrti.] — The  Court 
of  Chancery  has  no  jurisdiction,  under  the  Com- 
panies Act  of  1862,  to  wind  up  an  industrial 
society  formed  under  15  &  16  Vict,  c.  31,  and 
entitled  to,  but  not  having  obtained,  at  the  date 
of  Ihe  winding-up  order,  a  certificate  of  regis- 
tration under  25  k  26  Vict.  c.  87.  Chatham 
Co-operatire  Indvttrial  Society,  In  re,  33  L.  J., 
Ch.  737  ;  10  Jur.,  N.  S.  983  ;  10  L.  T.  842 ;  12 
W.  R.  1063. 

The  Court  of  Chancery  has  jurisdiction  to  wind 
up  a  building  socictv  under  the  Companies  Act, 
1862.  Midland  Counties  Beneft  Building  Society, 
In  re,  4  De  G.,  J.  &  S.  468. 

Building  societies  are  quite  distinct  from 
friendly  and  also  industrial  or  provident  socie- 
ties, and  are  not  affected  by  the  provisions  of 
the  statutes  regulating  the  latter  two  classes  of 
companies.    lb, 

County  Court.] — A  friendly  society  must 

first  be  registered  under  25  k  26  Vict.  c.  87, 
and  then  wound  up  in  a  county  court.  Midland 
Counties  Benefit  Building  Society,  In  re,  33 
I..  J.,  Oh.  620,  739. 


liability  of  Bhareholden  —  Debta  prior  to 
Segiitration  under  Act  of  1862.]  — F.  wa.s 
holder  of  fully  paid-up  shares  in  an  industrial 
society  formed,  with  unlimited  liability,  under 
the  act  of  1852.  After  the  passing  of  the 
Industrial  and  Provident  Societies  Act,  1862, 
which  repeals  the  act  of  1852,  the  sodety 
being  in  difficulties  was  registered  under  the  act 
of  1862  as  a  company  with  limited  liability,  for 
the  purpose  of  being  wound  up,  it  having  been 
held  that  a  winding-up  order  could  not  be  made 
under  the  repealed  act.  Upon  motion  to  settle 
the  list  of  contribntories  : — Held,  that  his.name 
must  be  omitted,  notwithstanding  there  were 
debts  contracted  before  the  registration  of  the 
company  with  limited  liability,  the  Companies 
Act  of  1862,  ss.  35  and  37,  having  taken  away 
from  the  creditors  their  original  remedy  by  ac- 
tion. Sheffield  and  Hallamshire  Ancient  Ordi-r 
of  Foresters*  Co-operative  and  Industrial  Society, 
In  re,  Fountain's  case,  Swift^s  case,  4  De  G.,  J. 
&  S.  699  ;  34  L.  J.,  Ch.  593  ;  11  Jur..  N.  S.  553 ; 
12L.  T.  335;  13  W.  R.  667. 


8et«off.]— The  pUintiff,  the  official  liqui- 


dator  of  a  co-operative  loan  society,  registered 
under  the  3  &  4  Vict,  c.  110,  which  had  been 
onlered  by  the  Master  of  the  Rolls  to  be  wound 
up  as  an  unregistered  company  under  the  Com- 
imnies  Acts,  1862  and  1867,  and  the  proceedings 
transferred  to  the  County  Court,  brought  an  ac- 
tion in  the  County  Court  against  the  defendant, 
who  had  been  a  shareholder  in  the  societv,  for 
14/.,  the  balance  due  upon  a  bond  or  note,  repay- 
able by  weekly  instalments.  By  one  of  the 
rules  of  the  society  it  was  provided  that  mem- 
bers who  were  borrower  could  not  withdraw 
their  deposits  until  the  loan  was  repaid.  Before 
the  date  of  the  loan  the  defendant  had  given  the 
notice  required  by  the  rules  of  the  society  to 
withdraw  money  i>aid  by  him  into  the  funds  of 
the  society  amounting  to  217.  13*.  The  notice 
having  expired,  and  the  directors  being  unable 
to  pay  in  accordance  with  the  notice,  they 
granted  the  loan  of  157.  to  the  defendant. 
The  defendant  sought  to  set  off  the  sum  of 
217.  13«.  against  the  sum  sued  for,  on  the  ground 
that  having  given  a  proper  notice,  according  to 
the  rules,  he  was  entitled  to  receive  his  money 
prior  to  the  loan  being  made,  and  had  a  right  of 
action  against  the  society  which  entitled  him  to 
set  off  that  amount  against  the  amount  sued  for  : 
— Held,  that  the  defendant  was  not  entitled  to 
set  off  this  sum.  That  the  deix)sits  had  Ijecome 
a  portion  of  the  funds  of  the  society,  and  were 
not  sixicifically  applicable  to  the  repayment  of 
the  defendant  s  deposits  merely  by  reason  of  the 
notice.  That  it  was  not,  in  any  sense  of  the  ex- 
pression, a  debt  due  to  the  defendant,  but  asset :« 
of  the  society  in  the  i!(inding-up.  Further,  that 
the  defendant  was  precluded  from  setting  oft 
this  sum  under  the  provisions  of  the  Companies 
Act,  1862.  Phillipson  v.  Hale.  43  L.  T.  507  ; 
4:.  J.  P.  39. 

Stay  of  Actions.] — After  the  making  of  a  note^ 
upon  which  the  holder  was  suing  one  of  the 
members,  the  society  was  register^  under  25  & 
26  Vict.  c.  87,  and.  after  action,  an  order  was  ob- 
tained for  binding  it  up  under  25  k  26  Vict.  c. 
89,  and  proceedings  under  that  order  were  taken 
in  a  county  court.  Sect.  202  of  the  Companies 
Act  of  1862  enacts,  that  where  an  order  has  been 
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made  winding  up  an  unregistered  company,  no 
suit  or  other  legal  proceeding  shall  be  com- 
menced or  proceeded  with  against  any  contribu- 
tory to  the  company,  in  respect  of  any  debt  of 
the  company,  except  with  the  leave  of  the 
<»>urt.  The  plaintiff  had  not  obtained  leave  to 
proceed  : — Held,  that  the  omission  to  obtain 
such  leave  could  not  be  taken  advantage  of  by 
plea  to  the  further  maintenance  of  the  action  ; 
but  only,  if  at  all,  by  application  to  the  court 
in  which  the  proceedings  under  the  winding-up 
order  were  being  pursued.  Gray  v.  Jtatfcr,  1 
L.  R,,  C.  P.  694  ;  14  W.  K  780. 


County  Court— Appeal.]— The  judge  of  a 


county  court,  in  which  a  society  registered  under 
25  &  26  Vict.  c.  87,  was  being  wound  up,  having 
made  an  order  to  stay  proceedings  in  an  action 
brought  against  a  member  of  such  society  for  a 
debt  of  the  society  incurred  before  such  registra- 
tion, and  for  which  the  member  was  therefore  in- 
dividually liable :— Held,  that  no  appeal  against 
such  order  would  lie  to  any  of  the  superior 
courts  of  common  law.  Henderson  v.  Bamber, 
19  C.  B.,  N.  S.  640 ;  35  L.  J.,  C.  P.  66. 

Bequest — Cy-prds.] — A  friendly  society  is  not  a 
charitable  institution,  and  therefore  the  doctrine 
of  cy-prte  will  not,  on  the  society  being  volun- 
tarily dissolved,  be  applied  to  a  bequest  made  to 
It  in  aid  of  its  funds,  but  the  same  will  fall  into 
the  residuarv  estate  of  the  testator.  Clarh,  In 
re,  1  Ch.  D.  497  ;  45  L.  J.,  Ch.  194  ;  24  W.  R.  233. 
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6.  Trespassing,  1934, 

III.  Certificates,  1939. 

IV.  Dealers  in,  1941. 

V.  Unlawful  Possession  op,  1942. 

VI.  Gamekeepers,  1943. 

VII.  Matters  relating  to  Criminal  Law. 
-—See  Criminal  Law  (^Poaching). 

VIII.  Using  Instruments  for  the  Protec- 
tion OF. — See  Negligence. 

I.    GENERALLY. 

What  are.] — Grouse  are  not  birds  of  warren. 
B&conshire  QBuke^  v.  Lodge,  7  B.  &  C.  36  ;  9  D. 
&  R.  875.  And  see  Att.-Gifi.  t.  Parsons,  2  C.  & 
J.  279  ;  2  Tyr.  223. 

Trespass  on  a  free  warren  will  not  lie  for  shoot- 
ing grouse.    Ih. 

An  notion  will  not  lie  for  disturbing  a  rookery ; 
on  the  ground  that  rooks  are  a  species  of  birds 
ferae  natune,  of  a  destructive  nature,  not  known 
as  an  article  of  food,  and  not  protected  by  any 
statute ;  and  therefore,  a  person  cannot  have  any 
property  in  them,  or  establish  any  legal  right  to 
cause  them  to  resort  to  his  trees.  Ilannam  v. 
Mockett,  4  D.  &  R.  518 ;  2  B.  &  C.  934. 

Property  in  Game  killed.] — Game  started  and 
killed  wrongfully  by  one  person  on  the  land  of 
another  becomes  the  absolute  property  of  the 
owner  of  the  land,  and  not  of  the  captor,  though 
it  is  killed  and  carried  away  in  one  continuous 
act.  Blades  v.  IUggs,  20  C.  B.,  N.  S.  214 ;  11 
H.  L.  Cas.  621 ;  34  L.  J.,  C.  P.  286  ;  11  Jur., 
N.  S.  701 ;  12  L.  T.  615. 

The  plaintiff's  dogs  having  hunted  and  caught 
on  the  defendant's  land  a  hare,  started  on  the 
land  of  another,  the  property  is  thereby  vestetl 
in  the  plaintiff,  who  may  maintain  trespass 
against  tnc  defendant  for  af  terwai-ds  taking  away 
the  hare.  And  so  it  would  be,  though  the  hare, 
being  quite  spent,  had  been  caught  up  by  a 
labourer  of  the  defendant  for  the  benefit  of  the 
hunters.     Cimrchtoard  v.  Studdy,  14  East,  249. 

Following  Game.] — One  who  finds  game  on  his 
own  ground  cannot  pursue  it  into  the  land  of 
another.  Deane  ▼.  Clayton,  7  Taunt.  489 ;  2 
Marsh.  577. 

Deer — Property  in.] — Deer  in  a  park,  when 
reclaimed,  become  personal  chattels,  and  cease 
to  be  parcel  of  the  inheritance.  Ford  v.  Tynte^ 
2  Johns.  &  H.  150  ;  31  L.  J.,  Ch.  177. 

And  the  Court  of  Chancery  will  not  interfere 
to  restrain  waste  in  not  keeping  up  the  herd.  lb. 

Evidence  upon  which  deer  in  a  park  will  be 
considered  tame.    Jb, 

Deer  in  a  park  (though  an  ancient  and  legal 
park)  may  be  so  tame  and  reclaimed  from  their 
natural  wild  state  as  to  pass  to  executors  as  per- 
sonal property.  Morgan  v.  Abergatenny  QEarV), 
8  C.  B.  768. 

The  servant  of  the  owner  of  an  ancient  park. 
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maj  jastify  shooting  a  dog  that  is  chasing  the 
deer,  although  such  shooting  may  not  be  absolutely 
necessary  for  the  preservation  of  the  deer  ;  and 
the  servant  may  justify  the  shooting,  although 
the  dog  may  not  have  been  chasing  the  deer  at 
the  moment  when  it  was  shot,  if  the  chasing  of 
the  deer  and  the  shooting  of  the  dog  were  all 
one  and  the  same  transaction.  Protheroe  v. 
Matliewt,  5  C.  &  P.  581. 


II.    RIGHTS  OF  SPORTING. 
1.  Grant  and  Reservation  by  Deed. 

What  ia.] — Action  for  breaking  and  entering 
a  close,  parcel  of  Forton  Farm ;  plea,  that  J.  W., 
as  whose  tenant  the  defendant  justified,  was 
seised  in  fee  of  50  acres  of  land  adjoining  the 
close,  and  that  by  deed  of  1736,  between  C.  who 
was  seised  in  fee  of  the  close,  and  R.  W.  who  was 
seised  in  fee  of  the  50  aci-es,  C.  granted  to  R.  W., 
his  heirs  and  assigns  for  the  time  being,  owners 
in  fee  of  the  50  acres,  the  privilege  of  hunting 
for  game  in  the  close.  Proof  that  by  deed  of  tlie 
same  date  R.  W.,  who  was  seised  in  fee  of  the 
manor  of  Middleton,  conveyed  Forton  Farm  to 
0.  in  fee,  retaining  all  royalties ;  that  from  1753, 
tiie  gamekeepers  of  the  lords  of  the  manor  were 
accustomed  to  sport  over  Forton  Farm,  with  the 
knowledge  of  the  plaintiff  and  his  landlords,  the 
owners  of  Forton  Farm;  that,  about  14  years 
ago,  the  plaintiff,  by  desire  of  his  landlord,  gave 
notice  to  the  gamekeeper  of  the  lord  of  the  manor 
not  to  trespass,  but  he  continued  to  sport  there, 
by  the  order  of  the  lord  of  the  manor,  without 
further  interruption : — Held,  that,  upon  such 
evidence,  the  jury  could  not  presume  a  grant. 
Pirltering  v.  Xoyes,  7  D.  &  R.  49  ;  4  B.  &  C.  639. 

A  plea  of  justification  in  an  action  for  hunting 
and  shooting  over  the  plaintiff's  lands  stated  that 
A.  was  entitled  to  the  equity  of  redemption,  and 
subject  thereto,  that  B.  and  C.  were  seised  in  fee, 
and  that  they,  by  lease  and  release,  granted  the 

E remises,  excepting  and  reserving  to  A.  and  his 
eira  a  free  liberty  of  hawking  and  hunting  : — 
Held,  that,  as  A.  had  no  legal  interest  in  the  land, 
but  a  mere  equity  of  redemption  only,  there  could 
be  no  reservation  to  him,  and  consequently  that 
the  plea  was  bad  in  substance,  as  the  title  was  in 
itself  defective,  and  not  a  title  defectively  set 
out.     Moore  v.  Plymovth  QEarl),  3  B.  &  A.  66. 

By  deed,  A.  and  B.  conveyed  to  D.  and  his  heirs 
lands,  excepting  and  reserving  to  A.,  B.  and  C, 
their  heirs  and  assigns,  liberty  to  come  into  and 
upon  the  lands,  and  there  to  hawk,  hunt,  fish, 
and  fowl : — Held,  that  this  was  not  in  law  a  re- 
servation properly  so  called,  but  a  new  grant  by 
D.  (who  executed  the  deed)  of  the  liberty  therein 
mentioned,  and  therefore  it  might  enure  in  favour 
of  C.  and  his  heirs,  although  he  was  not  a  party 
to  the  deed.     WirJiliam  v.  Uaiohcr^  7  M.  &  W.  63. 

The  grant  to  a  person,  his  heirs  and  assigns  of 
*'  free  liberty,  with  servants  or  otherwise,  to  come 
into  and  upon  lands,  and  there  to  hawk,  hunt, 
fish,  and  fowl,"  is  a  grant  of  a  licence  of  profit, 
and  not  of  a  mere  personal  licence  of  pleasure  ; 
and  therefore  it  authorizes  the  grantee,  his  heirs 
and  assigns,  to  hawk,  hunt,  fish,  and  fowl,  by  his 
servants,  in  his  absence.    Ih, 

Such  a  liberty  is  therefore  a  profit  k  prendre 
within  the  Prescription  Act  (2  &  3  Will.  4,  c.  71), 
8. 2.    lb. 

Bight  of  Interference  with.] — Under  an  ordi- 


nary grant  of  the  exclusive  right  of  shooting  over 
an  estate,  the  tenant  has  no  right  to  prevent  the 
landlord  from  cutting  down  trees  in  the  proper 
course  of  management  of  the  estate,  even  tnough 
the  result  of  the  cutting  will  be  prejudicial  to 
the  shooting.  Gcamn  v.  Salter,  10  L.  R.,  Ch. 
355  ;  44  L.  J.,  Ch.  334  ;  33  L.  T.  86  ;  23  W.  R.  543^ 
The  right  of  shooting  is  a  right  to  shoot  over 
the  lands  as  they  may  happen  to  be  at  the  time, 
the  landlord,  of  course,  not  doing  anything  for 
the  express  purpose  of  destroying  the  right. — Per 
MeUish,  L.  S,    lb. 

What  Inelnded  in.] — Where  there  was  a  clause 
in  a  deed  bearing  date  in  1655  (at  which  time 
shooting  was  not  in  use),  reserving  a  right  of 
hawking  and  hunting : — Held,  that  it  did  not 
include  the  liberty  of  shooting  feathered  game 
with  a  gun.  Moore  v.  Plymouth  (^Earl),  1  Hoore, 
346  ;  7  Taunt.  614. 

A  reservation  in  a  lease  of  the  right  of  shoot- 
ing  and  sporting  over  the  land  demised  is  not 
limited  to  game  strictly  so  called,  but  reserves  to 
the  lessor  the  exclusive  right  to  follow  and  shoot 
such  animals  as  are  in  common  parlance  under- 
stood to  be  the  subject  of  sport.  Jrffryea  v. 
Evanti,  19  C.  B.,  N.  S.  264  ;  34  L.  J.,  C.  P.  261  ; 
11  Jur.,  N.  S.  584  ;  13  L.  T.  72  ;  13  W.  R.  864. 

B.  having  demised  to  A.  lands,  "  excepting  and 
reserving  to  himself  the  exclusive  right  of  hunt- 
ing, shooting,  and  sporting  on  and  over  the  same,"^ 
subsequently  demised  to  C.  the  exdnsivc  right 
of  shooting  and  sporting  over  and  taking  the 
game  and  rabbits  upon  the  lands.  In  an  action 
for  the  breach  of  a  covenant  for  quiet  enjoyment 
contained  in  the  demise  to  C. : — Held,  that  rabbitji 
were  within  the  reservation  contained  in  the  lease 
to  A.,  and  that  B.  was,  therefore,  not  liable  for 
A.'s  act  in  killing  them.  lb.  Sec  also  Wickkam 
V.  Hawker^  supra. 

Sale  of  Property.] — The  owner  of  a  farm  of 
180  acres  subject  to  a  right  of  shooting,  which 
had  been  demisetl  for  a  term  to  P.,  staked  out  a 
road  across  the  farm,  pulling  down  two  hedges 
for  the  purpose,  and  put  up  the  farm  for  sale  by 
auction  in  thirteen  lots,  some  of  which  were  de> 
scribed  as  eligible  for  building  purposes.  The 
particulars  mentioned  the  right  of  shooting,  and 
stated  that  the  sale  was  subject  to  such  right. 
On  a  bill  for  injunction  by  P.  to  restrain  the  ^e : 
— Held,  that  it  did  not  appear  that  the  sale  must 
inevitably  result  in  an  injury  to  the  plaintiff's 
right  of  shooting,  and  that  accordingly  the  bill 
must  be  dismissed  with  costs,  and  an  inquiry  was 
directed  as  to  damages  caused  by  the  ex  parte 
injunction.  Pfittisxon  v.  Gilford ^  18  L.  R.,  Kq. 
259  ;  43  L,  J.,  Ch.  524  ;  22  AV.  R.  673. 

Interest  in  Land.1 — The  right  of  hunting, 
shooting,  fishing,  and  fowling,  is  an  interest  ia 
the  realty,  and  a  grant  of  it  is  a  licence  of  a  profit 
k  prendre.  Ewart  v.  Graham,!  H. L.  Cas. 331 ;  29 
L.  J.,  Ex.  88  ;  8,  P.,  Wickham  v.  Hawker,  tmpra^ 

A  grant  of  a  right  to  shoot  over  land  and  to 
take  away  a  part  of  the  game  killed  is  a  grant  of 
an  interest  in  land,  and  within  the  Statute  of 
Frauds.  Webber  v.  Lee,  9  Q.  B.  D.  316 ;  51  L.  J., 
Q.  B.  485  ;  47  L.  T.  215  ;  30  W.  R.  866  ;  47  J.  P. 
4— C.  A.  Aflirming  51  L.  J.,  Q.  B.  174 ;  45  L.  T. 
591  ;  46  J.  P.  327. 

Bateability.] — R.  was  owner  of  a  tenement 
with  dwelling-house  and  other  boildings,  con* 
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taining  about  nineteen  acres,  which  he  had 
leased  to  a  person  occupying  the  same,  except- 
ing ulantations  and  all  timber,  and  all  mines, 
"  anu  also  excepting  all  manner  of  game,  hares, 
rabbits,  and  wildfowl,  with  liberty  of  hunting, 
f owUng  and  fishing,  over  and  through  the  pre- 
mises  at  all  times  during  the  term  : " — Held, 
that  this  lease  reserved  to  R.  a  right  of  sport- 
ing which  was  severed  from  the  occupation  of 
the  land,  and  therefore  rateable  within  the 
Rating  Act,  ISU  (37  &  38  Vict.  c.  64),  ss. 
2  and  6.  Rogers  v.  St.  Germans  Union,  35  L.  T. 
332. 

A  yearly  tenant  occupied  pasture  land  under  a 
parol  demise,  the  lessor  reserving  to  himself  the 
right  to  enter  and  kill  and  take  the  game.  The 
rateable  value  of  the  land,  assuming  it  to  be  held 
as  p&sture  land  only,  was  IIZ.  5^.  8</.,  and  assifti- 
ing  that  the  occupier  exercised  the  right  to  kill 
and  take  the  game,  was  26/.  19«.  8</.  On  an 
appeal  by  the  tenant  against  a  poor-rate,  in 
which  he  was  rated  upon  the  greater  amount, 
the  sessions  reduced  the  rate  to  a  rate  upon  the 
lesser  amount : — Held,  that  the  reduction  was 
right,  the  effect  of  the  reservation  in  the  demise, 
taken  together  mth  1  &  2  Will.  4,  c.  32,  being 
to  separate  the  right  of  killing  and  taking 
the  game  from  the  lessee's  occupation.  Reg. 
v.  ThurUtone,  1  El.  &  El.  502 ;  5  Jur.,  N.  S. 
820. 

A  manor  (except  the  mines,  &c.)  was  conveyed 
to  trustees,  to  hold  the  rents  and  profits  for  the 
benefit  of  the  owners  of  ancient  tenements  within 
the  manor.  By  a  provisional  order,  confirmed 
by  an  inclosure  act,  a  moor,  part  of  the  manor, 
was  converted  into  a  stinted  pasture,  pai't  of 
which  was  allotted  to  the  trustees,  and  part  to 
the  owners  of  ancient  tenements,  according  to 
the  value  of  the  property  of  each  tenant.  The 
provisional  order  contained  the  reservation,  *Hhat 
the  right  and  interest  in  all  mines,  &c.,  also  the 
right  of  all  manner  of  game  upon  the  lands,  be 
not-  in  any  way  affected  or  interfered  with  by 
this  inclosure,  and  that  all  persons  entitled  to 
such  mines,  &c.,  and  game  have  the  same  rights 
of  entry  and  other  rights  as  heretofore  used  and 
enjoyed  : " — Held,  that  the  revenue  derived  by 
the  trustees  from  the  sale  of  licences  to  shoot  on 
the  moor  was  not  rateable,  as  the  effect  of  the 
provisional  order  was  to  sever^he  right  of  shoot- 
ing from  the  soil,  and  to  mak^lr  an  incorporeal 
hereditament,  unconnected  with  the  ownership, 
either  of  that  portion  of  the  moor  allotted  to  the 
trustees,  or  that  allotted  to  their  ccstuis  que 
trustcnt,  the  owners  of  ancient  tenements.  Hilton 
and  Walkerjield  {Overseers)  v.  Bowes  (^Over- 
seers), 1  L.  R.,  Q.  B.  359;  35  L.  J.,  M.  C.  137. 

The  owner  of  land  occupied  it  himself,  and 
leased  to  another  the  right  of  sporting  and  taking 
game  thereon  : — Held,  that,  in  assessing  the  land 
to  the  poor-rates,  the  value  of  the  right  of  sport- 
ing and  taking  game  ought  not  to  be  deducted 
in  estimating  the  rateable  ralue  of  the  land. 
Reg.  V.  Battle,  Sussex  (  Unic.i),  30  L.  J.,  M.  C. 
1;'8B.  &S.  12. 

Under  37  k  38  Vict.  c.  54,  s.  6,  sub-s.  2,  where 
the  owner  of  land  lets  the  right  of  sporting  over 
part  of  the  land  which  he  retains  in  his  own 
occupatioH,  the  lessee  may  be  rated  in  respect  of 
the  right  of  sporting.  Kenrivk  v.  Guihjield 
{Overseers),  5  C.  P.  D.  41  ;  49  L.  J..  M.  C.  27 ; 
41  L.  T.  624  ;  28  W.  R.  372  ;  44  J.  P.  202. 

Of  Soil  and  of  FranohiBe.]— A  grant  by  the 


owner  both  of  the  soil  and  of  the  franchise,  of 
all  that  warren  of  coneys,  with  all  and  singular 
the  rights,  members,  and  appurtenances  whatso- 
ever in  B.,  •  and  that  lodge  thereupon  built, 
and  also  that  warren  of  coneys,  with  all  the 
rights,  &c.,  in  R.,  both  of  which  warrens  of 
coneys  are  known  by  the  name  of  B.  warren, 
and  do  extend  themselves  in  and  over  the  wastes 
of  B.,  F.,  S.,  and  A.,  does  not  by  its  terms  neces- 
sarily pass  more  than  the  franchise.  Beauchamp 
{Earl)  V.  Winn,  6  L.  R.,  H.  L.  223  ;  22  W.  R.  193. 


Free  Warren.] — Free  warren  cannot  be 


paroel  of  a  manor,  and  therefore  will  not  pass 
by  a  grant  of  the  manor,  with  the  appurtenances, 
though  it  is  held  v^ith  the  manor.  Morris  v. 
Dimes,  3  N.  &  M.  671 ;  1  A.  &  E.  664. 

A  warren  can  be  appertaining  to  a  manor  only 
by  prescription.    Ih. 

Free  warren  in  gross,  of  which  a  grantor  is 
seised,  will  not  pass  by  a  grant  of  a  manor  and 
the  appurtenances.    Ih» 

Nor  by  a  grant  of  a  manor  and  all  free  warren 
(or  other  term  comprehending  free  warren) 
**  belonging  to  or  in  anywise  appertaining  to  the 
manor,  or  therewith  or  at  any  time  theretofore 
usually  held,  and  occupied  and  enjoyed,  or  ac- 
cepted, reputed,  deemed,  taken,  or  known  as 
part,  parcel,  or  member  thereof."    Ih. 

A  right  of  free  warren  is  divisible.  Beau* 
chamj)  {Earl)  v.  Winn,  svpra. 

A.  being  possessed  of  lands,  granted  the  same 
for  a  term  of  years  to  B.,  "excepting,  and  always 
reserving  to  himself,  all  royalties  whatsoever  to 
the  premises  belonging  or  appertaining."  There 
was  also  a  proviso  in  the  deed,  that  it  should  be 
lawful  for  A.,  during  the  demise,  to  lay  informa- 
tions, in  the  name  of  B.  or  his  tenants,  being' 
occupiers,  against  all  persons  trespassing  upon 
the  land,  by  means  of  hunting,  coursing,  shooting 
or  sporting  thereon,  A.  paying  all  the  costs  of 
such  proceedings : — Held,  that,  under  this  deed, 
A.  had  no  right  to  enter  upon  the  lands  for  the 
purpose  of  killing  birds  of  free  warren.  Pannell 
V.  MUl,  3  C.  B.  625  ;  16  L.  J.,  C.  P.  97  ;  11  Jur. 
109. 

To  an  action  of  trespass  for  entering  a  close,  a 
plea  that  R.  W.,  who  was  seised  in  fee  of  the 
close  by  indenture  of  1736,  granted  to  C,  his 
heirs,  &c.,  the  close,  reserving  all  royalties,  de- 
ducing title  in  the  royalties  from  R.  W.  to  J.  W., 
and  justifying  as  tenant  to  J.  W.  Replication, 
that  the  defendant  did  not  enter  the  close  to 
exercise  the  said  royalties : — Held,  that,  upon 
this  issue,  the  defendant  was  bound  to  prove, 
first,  that  he  had  a  right  of  free  warren;  and 
secondly,  that,  at  the  time  of  the  supposed  tres- 
pass, he  was  in  the  due  exercise  of  it.  Pickering 
V.  Ntryes,  7  D.  &  R.  49  ;  4  B.  &  C.  639. 


2.  Covenants  bblating  to,  in  Leases.    . 

What  la  Beserratlon  of  0ame.] — ^An  agree- 
ment under  which  a  tenant  held  contained  a 
stipulation  that  he  would  not  destroy  any  game, 
and  would  endeavour  to  preserve  all  game  bred 
and  being  on  the  farm.  He  was  convicted  under 
1  &  2  Will.  4,  c.  32,  8.  12,  that  he  being  the  occu- 
pier of  land,  the  right  of  killing  the  game  on 
such  land  being  reserved  to  his  landlord,  did  un- 
lawfully kill  Vi\yon  such  land  game  : — Held,  that 
the  stipulation  in  the  agreement  could  not  be 
construed  as  a  reservation  of  game  to  the  land- 
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lord,  and  that  the  conviction  ought  to  be 
quashed.  Coleman  v.  Bat  hurst,  6  L.  R.,  Q.  B. 
366  ;  40  L.  J.,  M.  C.  131 ;  24  L.  T.  426  ;  19  W.  R. 
848. 

To  leave  "  well-itocked  with  Oame."]— G. 
demised  to  the  defendant,  for  a  term  of  years, 
the  exclusive  right  and  licence  to  shoot,  kill  and 
take  game  upon  ^certain  of  his  lands,  together 
with  the  use  of  a  cottage  for  the  occupation  of  a 
keeper.  There  was  a  covenant  by  the  defendant 
that  he  should  leave  the  estate  as  well  stocked 
with  game  in  all  respects  as  the  same  was  at  the 
time  of  the  commencement  of  the  term.  The 
defendant  entered  upon  the  occupation  and 
occupied  for  the  term,  during  which  C.  assigned 
his  reversion  to  the  plaintiff.  The  plaintiff 
having  brought  an  action  against  the  df^endant 
in  respect  of  a  breach  of  the  covenant  to  leave 
the  estate  well  stocked  with  game  : — Held,  that 
the  demise  was  a  demise  of  an  incorporeal  heredi- 
tament ;  that  the  covenant  was  one  which  would 
pass  to  the  assignee  of  the  reversion ;  and  that 
the  action  would  lie  at  the  suit  of  the  plaintiff. 
Hooper  V.  darky  2  L.  R.,  Q.  B.  200;  36  JU  J., 
Q.  B.  79  ;  16  L.  T.  162  ;  15  W,  R.  347. 

To  keep  down  Oame.]— A  farmer  being  in 
treaty  for  a  lease  of  a  farm,  declined  to  take  it 
on  account  of  the  quantity  of  game.  The  lessor 
promised  that  he  would  kill  down  the  game,  and 
would  not  let  the  shooting,  but  refused  to  allow 
the  promise  to  be  inserted  in  the  lease.  The 
tenant  accordingly  executed  a  lease  prepared  by 
the  lessor's  solicitor,  in  which  the  right  to  kill 
game  was  reserved  to  the  lessor,  his  friends  and 
servants.  The  lessor  afterwards  let  the  shooting, 
and  did  not  kill  down  the  game : — Held,  that 
there  was  a  binding  collateral  agreement  to  kill 
down  the  game,  and  that  the  tenant  was  entitled 
to  compensation  for  damage  done  by  the  game. 
Urakine  v.  Adeane,  8  L.  R.,  Ch.  756  ;  42  L.  J., 
Ch.  849  ;  29  L.  T.  234  ;  21  W.  R.  802. 

A  declaration  stated  that  the  plaintiff  and 
other  persons  by  deed,  demised  to  the  defendant 
the  lands  of  the  plaintiff,  and  also  the  sole  right 
of  shooting  in,  upon,  and  within  all  his  lands  for 
twenty-one  years,  and  the  defendant  covenanted 
that  he  would  not  permit  the  rabbits  to  become 
so  numerous  as  to  cause  damage  to  any  of  the 
farm  tenants  of  the  lands.  Breach  assigned, 
that  he  did  permit  the  rabbits  to  become  so 
numerous  as  to  cause  damage  to  the  farm  tenants, 
whereby  they  were  injured,  and  the  plaintiff  be- 
came liable  to  them  for  such  damage.  A  plea, 
that  parts  of  the  lands  in,  upon,  and  within 
which  the  plaintiff  and  the  other  persons  demised 
to  the  plaintiff  the  sole  right  of  shooting  were 
held  by  and  in  the  possession  of  certain  persons, 
as  tenants  to  the  plaintiff  and  the  other  persons, 
without  there  being  reserved  to  the  plaintiff  and 
the  other  persons  the  right  of  shooting,  or  other- 
wise killing  rabbits  in,  upon,  orvrdthin  the  same, 
and  the  plaintiff  and  the  other  persons  had  not 
any  right  or  power  to  demise  to  the  defendant 
the  right  of  shooting  rabbits  on  those  parts  of 
the  lands;  and  that  the  defendant  has  never 
been  able  to  enjoy  the  right  of  shooting  rabbits 
in,  upon,  or  within  these  lands,  and  has  been 
prevented  by  the  tenants  from  shooting  rabbits 
in,  upon,  or  within  the  same ;  and  that  the 
breacnes  of  covenant  assigned,  are  breaches 
arising  from  and  consequent  upon  rabbits  being 
permitted,  by  the  tenants  of  the  lands,  to  be- 


come so  numerous  as  to  cause  the  damage 
alleged,  and  not  from  any  default  by  or  on  the 
part  of  the  defendant,  is  a  good  plea  to  the 
action.  The  plaintiff  not  having,  in  the  leases 
to  his  tenant,  reserved  the  right  of  shooting  over 
the  lands,  had  no  power  to  authorize  the  defen- 
dant to  enter  thereon  for  the  purpose  of  shoot- 
ing, and  so  was  himself  the  cause  of  the  breach 
of  covenant,  by  having  rendered  it  impoesible 
for  the  defendant  to  enter  upon  the  lands  for  the 
purpose  of  performing  it.  Otmetcall  v.  Daw^atg, 
24  L.  T.  664. 

Declaration,  that  the  defendant  became  tenant 
to  the  plaintiffs  upon  the  terms  that  the  defen- 
dant would  keep  such  a  number  only  of  hares 
and  rabbits  as  would  do  no  injury  to  the  trees  of 
the  plaintiffs,  or  to  the  crops  of  their  tenants, 
ana  that  in  case  he  should  keep  such  a  number  of 
hares  and  rabbits  as  should  injure  the  trees  or 
crops,  he  would  pay  to  the  plaintiffs  or  their 
tenants  a  fair  and  reasonable  compensation  for 
such  injury.  Breach,  that  he  did  keep  snefa  a 
number  of  hares  and  rabbits  as  did  injury  to 
such  trees  and  crops,  and  had  not  paid  a  fair 
and  reasonable  or  any  compensation.  Plea,  that 
one  of  the  terms  of  the  tenancy  was  that  in  case 
any  such  injury  should  be  done  **  the  defendant 
would  pay  a  fair  and  reasonable  compensation 
for  the  same,  the  amount  of  such  compensation, 
in  case  of  difference,  to  be  referred  **  to  arbitra- 
tion, and  that  a  difference  arose  as  to  the  amount 
of  compensation,  but  no  arbitrator  had  been 
appointed  nor  any  award  made  : — Held,  that  the 
plea  was  bad,  for  the  stipulation  as  to  compen- 
sation and  reference,  though  in  the  form  of  one 
sentence,  contained  in  reality  two  covenants, 
and  such  covenants  were  distinct  and  indepen- 
dent. Dawton  v.  Fitzgerald  (^Lord  Otkif),  1  Ex. 
D.  257  ;  45  L.  J.,  Ex.  893  ;  35  L.  T.  220  ;  24  W. 
R.  773— C.  A.  Reversing  9  L.  R.,  Ex.  7 ;  43  L.  J., 
Ex.  19. 

Implied  ai  to  Coltiyatlon  of  land.]— Where  a 
right  of  shooting  over  land  is  demised,  there  is 
no  implied  covenant  that  the  surface  of  the  land, 
or  the  course  of  cultivation,  shall  remain  un- 
changed. Jeffryct  v.  Evawt^  19  C.  B.,  N.  S. 
264  ;  34  L.  J.,  C.  P.  261  ;  11  Jur.,  N.  S.  584  ; 
13  L.  T,  72  ;  13  W.  R.  864. 

Babbiti— Xeaning  of  ^'Thoofaiid."] — In  a 
lease  of  a  rabbit  warren,  the  lessee  covenanted 
that,  at  the  expiration  of  the  term,  he  would 
leave  on  the  warren  10,000  rabbits,  the  lessor 
paying  for  them  60/.  per  thousand  : — Held,  in  an 
action  by  the  lessee  against  the  lessor  for  refusing 
to  pay  for  the  rabbits  left  at  the  end  of  the 
term,  that  parol  evidence  was  admissible  to  shew 
that  by  the  custom  of  the  country  where  the 
lease  was  made,  the  word  "  thousand,"  as  applied 
to  rabbits,  denoted  1,200.  Smith  v.  Wilton,  3 
B.  &  Ad.  729. 

Damages  —  Covenantee  not  Damaged.]  —  A 

lease  was  made  between  the  plaintiff  and  defen- 
dant  by  which  the  plaintiff  granted  exclusive 
rights  of  sporting  over  his  estate  to  the  defen- 
dant, who  covenanted  that  he  would  during  the 
term  keep  down  and  destroy  the  rabbits  on  the 
estate,  so  that  no  appreciable  damage  might  be 
done  to  the  crops  thereon.  Appreciable  damage 
was  done  to  the  crops  of  an  occupier  of  the  land 
by  rabbits  on  the  estate,  but  the  plaintiff  never 
was  under  any  liability  to  compensate  the  occa- 
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pier  for  any  such  damage,  and  paid  him  no  Bum 
whatever  in  respect  thereof.  In  an  action  for 
breach  of  covenant : — Held,  that  the  plaintiff 
having  saffered  no  damage  himself,  and  not 
being  in  the  position  of  a  trustee  for  the  occupier, 
was  entitled  only  to  nominal  damages.  West  v. 
Hinighton,  4  C.  P.  D.  197  ;  40  L.  T.  364  ;  27  W. 
K.  678. 

3.  Uin>EB  INCLOSUBE  ALLOTMENTS. 

Bight  of  Shooting.] — ^The  plaintiff  was  lord 
of   a  manor,  and  the  defendant's  father  was 
owner  of  portions  of  land  within  the  manor 
called  the  Clint  allotment  and  the  Woodside 
allotment.    In  1811  the  plaintiff's  father,  being 
lord  of  the  manor,  there  was  within  and  parcel 
of   it  a  tract  of   nninclosed  land,  called  the 
Bailey  Hope,  being  a  stinted  pasture ;  the  plain- 
tiff's father  was  owner  of  the  soil  of  Bailey 
Hope,  and  entitled  to  mines  within  it,  and  other 
rights  and  liberties,  and  to  the  exclusive  right  of 
shooting.    The  plaintiff,  who  was  the  heir  of  his 
father,  and  others  were  owners  of  tenements 
within  the  manor,  and  also  the  shield  rooms 
upon  Bailey  Hope,  and  their  tenants  were  en- 
titled to  cattle-gate.    In  1811  an  inclosure  act 
enacted,  that  the  commissioners  should  make 
allotments  to  the  plaintiff's  father,  and  to  the 
other  parties  entitled  to  cattle-gates,  and  that, 
notwithstanding  the    inclosure,  the    plaintiff's 
father,  his  heirs  and  assigns,  should  be  taken  to 
be  the  owners  of  the  mines,  and  that  nothing 
therein  contained  should  prejudice,  lessen,  or 
defeat  the  title  of  the  plaintiff's  father,  his  heirs 
or  assigns,  to  any  seigniories,  rights,  &c.,  mines, 
and  also  rights  of  shooting  over  the  stinted 
pasture,  and  every  part  and  allotment  thereof. 
In  1814  the  commissioners  for  allotting  Bailey 
Hope   allotted   to   the    plaintiff's   father    150 
acres  therein  in  respect  of  his   estate   called 
Woodside,  and  an  allotment  was  made  to  the 
defendant  in  respect  of  his  estate  called  the 
Glint.     In  1823  the  plaintiff's  father  and  the 
defendant's    grandfather  agreed    to   exchange 
the    Woodside  allotment :   there  was  excepted 
and    reserved    to    the    plaintiff's    father    the 
liberty  of  shooting  over  that  allotment.     The 
corresponding  deed  of  exchange  granted  to  the 
plaintiff's  father  the  right  of  shooting  on  the 
Woodside  allotment,  with  a  covenant  that  the 
defendant's  grandfather,  his  heirs  and  assigns, 
would  give  notice  to  the  plaintiff's  father,  his 
heirs  and  assigns,  of  every  trespass  on  the  said 
allotment.     In  1823  the  Woodside   allotment 
came  to  the  defendant's  father,  and  in  1846  he 
bought  the  Clint  allotment.     Since  1831  the 
owner  of  these  allotments  shot  over  them  as  of 
right,  the  plaintiff  at  the  same  time  exercising 
the  right  of  shooting  concurrently.    In  1852  the 
defendant  gave  the  plaintiff's  gamekeeper  notice 
not  to  trespass  on  the  ground,  as  he  was  solely 
entitled  to  the  game :—  Held,  first,  that  under 
the  deeds  of  exchange  the  exclusive  right  of 
shooting  over  the  Woodside  allotment  vested  in 
the  plaintiff,  and  that  he  was  entitled  to  main- 
tain an  action  against  the  defendant  in  respect 
of  the  infringement  of  this  right.     Graham  v. 
Ewart,  11  Ex.  326  ;  25  L.  J.,  Kx.  42.    Affirmed 
on  error  in  the  Exchequer  Chamber,  1  H.  &  N. 
550 ;  26  L.  J.,  Ex.  97  ;  3  Jur.,  N.  S.  163  ;  and  in 
the  House  of  Lords,  7  H.  L.  Cas.  331 ;  29  L.  J., 
Ex.  88. 
Held,  secondly,  in  the  Exchequer  Chamber, 


reversing  the  judgment  of  the  Exchequer,  that 
the  exclusive  right  of  sporting  over  the  Clint 
allotment  belonged  to  the  plaintiff,  and  not  to 
the  defendant.    Ih, 

The  plaintiff  was  lord  of  a  manor  in  which 
there  was  a  stinted  pasture,  called  Bretherdale 
Bank,  divided  by  a  fence  from  the  other  lands  of 
the  manor,  the  fence  being  maintained  and  re- 
paired by  the  owners  of  cattle-gates  to  which 
Bretherdale  Bank  was  subject.  These  cattle- 
gates  wei-e  holden  of  the  lord,  as  customary  estates 
of  inheritance,  by  payment  of  fine,  rents,  and 
services;  they  descended,  on  the  death  of  the 
o>vner,  to  the  heir-at-law,  who  was  admitted  at  the 
lord's  court,  and  paid  a  fine  ;  they  also  passed  by 
customary  deed,  followed  by  admittance  on  pay- 
ment of  a  fine,  the  deed  being  brought  into 
court  by  the  alienee,  and  presented  by  the 
homage.  There  were  eighty  cattle-gates,  and 
each  of  them  conferred  on  its  owner  rights  of 
depasturing  cattle  upon  Bretherdale  Bank.  The 
owners  appointed  a  frithman  and  a  herd  to 
attend  to  the  land  and  the  cattle  ;  they  had  once 
changed  the  time  of  stinting,  and  they  had  the 
right  to  cut  turf  for  consumption  within  the 
manor,  if  they  were  owners  of  houses  within  the 
manor.  An  act  of  parliament  gave  powor  to  the 
father  of  the  plaintiff,  who  was  lord  of  the 
manor,  to  enfranchise  any  copyhold  or  customary 
messuages,  cottages,  lands,  tenements,  or  here- 
ditaments, parcel  or  reputed  parcel  of  the  manor. 
Several  cattle-gates  had  been  enfranchised  under 
this  act,  but  appeared  to  have  been  enjoyed  in 
the  same  way  as  the  customary  cattle-gates.  The 
lord  was  entitled  to  seize  quousque  for  non-pay- 
ment of  fines,  and  the  plaintiff  was  the  owner  of 
one  which  hsA  been  so  seized  by  his  predecessor. 
The  plaintiff,  his  father,  and  their  predecessors, 
lords  of  the  manor,  had  always  pursued  and 
killed  grouse  on  Bretherdale  Bank  without  ob- 
struction from  the  cattle-gate  owners,  and  they 
had  si3ce  1819  preserved  the  game  there.  No 
person,  except  by  stealth,  or  with  the  permission 
of  the  lords  of  the  manor,  had  been  accustomed 
to  search  for  or  kill  game,  and  only  one  cattle- 
gate  owner  had  asked  for  and  obtained  leave  to 
shoot  grouse  there.  In  1852  the  defendant 
became  owner  of  four  cattle-gates,  which  were 
described  in  the  conveyance  as  "all  the  four 
cattle-gates  or  beast-grasses  in,  upon,  and  over 
the  close  of  pasture-ground  called  Bretherdale 
Bank,"  and  he  was  admitted  before  the  steward 
of  the  manor  out  of  court.  In  respect  of  these 
cattle-gates  he  claimed  a  right  to  shoot  game 
over  Bretherdale  Bank,  and  did  kill  four  grouse 
there.  The  lord  having  brought  an  action  for 
doing  so : — Held,  that  he  was  in  possession  of 
the  soil,  the  defendant  having  only  a  right,  aa 
owner  of  the  cattle-gates,  to  the  feeding  of  his 
beasts  upon  Bretherdale  Bank,  without  any  right 
to  the  soil  itself,  and  therefore  that  the  lord  had 
a  right  to  maintain  trespass  against  him  for  kill- 
ing the  grouse.  Lonsdale  (^Earl)  v.  Riggj  1  H. 
&  N.  924  ;  26  L.  J.,  Ex.  196  ;  3  Jur.,  N.  S.  390— 
Ex.  Ch. 

Held,  also,  that  the  facts  stated  did  not  shew 
an  exclusive  right  in  the  lord  to  shoot  on  Brether- 
dale Bank.    lb. 

By  an  inclosure  act,  directing  the  allotment  of 
certain  common  and  waste  lands,  a  portion  was 
allotted  to  the  lord  of  the  manor  as  full  con«)en- 
sation  for  his  right  in  the  residue,  save  and  ex- 
cept as  thereinafter  excepted.  The  mines,  &c., 
were  not  to  be  taken  into  the  valuation  of  the 
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ftllotments,  they  being  reserved  to  the  lord.  It ' 
was  provided  that  nothing  in  the  act  contained 
should  defeat  the  lord's  right  to  the  seigniories, 
&c.,  belonging  to  the  manor,  but  that  he  should 
have,  &c. ,  all  rents,  &c.,  piscaries,  fishing,  hunt- 
ing, hawking,  and  fowling,  and  all  beasts  and 
birds  considered  as  game,  &c.,  and  all  other 
royalties,  &c.,  and  appurtenances  (except  such  as 
were  taken  away  by  the  act),  in  the  same  and  as 
full  a  manner  as  they  were  then  or  had  been 
enjoyed  by' the  then  present  or  any  lords.  It 
reserved  to  the  loi-d  all  mines,  &c.,  under  the 
lands  to  be  allotted,  and  gave  powers  for 
searching  for  and  working  the  same.  Before  the 
passing  of  the  act  the  lord  had  the  right  of 
shooting  over  the  waste  lands  as  owner  of  the 
soil,  but  had  no  right  of  free  warren  over  them  : 
— Held,  that  the  act  reserved  to  tJie  lord  the  ex- 
clusive right  of  sporting  over  the  allotments. 
Jjcemfidd  {Lord^)  v.  Dixon,  3  L.  R.,  Ex.  30 ; 
37  L.  J.,  Ex.  33  ;  17  L.  T.  288  ;  16  W.  R.  167— 
Ex.  Ch. 

A  manor  was  vested  in  trustees  for  the  benefit 
of  the  freeholders  of  the  manor.  By  a  provi- 
sional order,  confirmed  by  act  of  parliament,  a 
moor,  a  portion  of  the  manor,  was  converted  into 
a  stinted  pasture.  The  order  provided  that  the 
right  of  all  manner  of  game  upon  the  lands 
should  not  be  in  any  way  aifected  or  interfered 
with  by  the  inclosure,  and  that  all  persons 
entitled  to  such  game  should  have  the  same  rights 
of  entry  and  other  rights  as  theretofore  enjoyed : 
— Held,  that  the  right  of  shooting  was  severed 
from  the  right  to  the  soil,  and  became  a  right  in 
gross,  and  was,  therefore,  not  to  be  taken  into 
account  in  estimating  the  value  at  which  the 
stinted  pastures  were  rateable  to  the  poor.  Hilton 
(^Overseers)  v.  Bowe»  {Oterttecrs),  1  L.  R.,  Q.  B. 
359  ;  35  L.  J.,  M.  C.  137  ;  13  L.  T.  512  ;  U  W.  R. 
368. 

By  an  inclosure  act,  the  commissioners  were 
authorized  to  apportion  to  the  lord  of  the' manor, 
m  satisfaction  for  his  right  and  interest  as  such 
lord,  a  certain  quantity  of  the  waste  in  cattle- 
gates.  By  a  subsequent  section — reciting  that 
the  waste  was  of  such  small  value  as  not  to  bear 
the  expense  of  being  allotted— the  commissioners 
were  empowered  to  set  it  out  in  one  inclosure, 
and  to  regulate  the  stint  among  the  owners  of 
land  entitled  to  rights  of  common,  awarding  them 
sheep  gates  in  proportion  to  their  several  rights. 
The  proprietors  or  persons  entitled  to  the  greater 
part  of  the  sheep  gates  were  then  empowered, 
with  the  consent  of  the  lord,  to  appoint  commis- 
sioners to  divide  the  stinted  pasture  into  allot- 
ments "  to  and  amongst  the  proprietors  of  the 
said  common  or  waste  land,  in  proportion  to  their 
respective  rights  and  interest  therein."  A  fur- 
ther section  reserved  to  the  lord  the  right  "  to 
enjoy,  search  for,  and  work  all  mines,  minerals, 
and  other  rights  and  privileges  in  the  said  waste 
(except  the  right  to  the  soil  thereof,  for  which  a 
compensation  was  thereinbefore  directed  to  be 
made),  in  as  full,  ample,  and  beneficial  a  manner 
as  if  the  act  had  not  been  made  ;" — Held,  that 
the  effect  of  the  act  was,  to  take  from  the  lord 
his  right  to  the  soil  of  the  waste,  and  with 
it  the  exclusive  right  of  sporting  thereon. 
Mohi'Mon  v.  Tf>«y,  1  L.  R.,  C.  P.  490 ;  14  L.  T.  434. 
The  lords  of  a  manor  in  which  there  was  waste 
land  were  the  owners  of  the  soil,  subject  to 
rights  of  common.  As  an  incident  to  the  owner- 
ship of  the  soil,  they  had  the  right  to  take  the 
game.    Under  the  powers  conferred  by  8  &  9 


Vict.  c.  118,  and  11  &  12  Vict.  c.  99,  the 
lands  of  the  manor  were  inclosed  and  portiooa 
allotted  to  M.    The  commissioners  made  a  pro- 
visional order,  and  declared  as  one  of  the  condi- 
tions on  which  they  were  of  opinion  that  the 
inclosure  should  be  made,  "that  one-sixteenth 
part  in  value  of  the  lands  be  allotted  under  the 
provisions  of  the  act  to  the  lords  of  the  manor, 
in  lieu  of  their  right  and  interest  in  the  soil  of 
the  lands,  exclusively  of  their  right  and  interest 
in  the  game,  and  in  all  mines,  minerals,  stone, 
and  other  substrata  under  the  lands.    A  person, 
by  the  authority  of  M.,  killed  game  upon   the 
land  allotted  to  him  : — Held,  that  the  commis- 
sioners had  power  to  impose  the  condition  that 
the  right  to  the  game  should  be  in  the  lord,  that 
the  language  u«d  by  them  was  sufficient,  and 
that  consequently  the  right  of  taking  the  game 
was  in  the  lord,  who  might  maintain  an  action 
against  the  party  for  killing  game  on  the  allot- 
ment.   Muftgrave  v.  ForstcVj  6  L.  R.,  Q.  B.  590  ; 
40  L.  J.,  Q.  B.  207  ;  24  L.  T.  614  ;  19  W.  R.  1141. 
.  An  inclosure  act  directed  the  commissioneis 
to  allot  to  the  lady  of  the  manor,  her  heirs  and 
assigns,  a  certain  proportion  in  value  of  the  lands 
to  he  inclosed  in  lieu  of,  and  as  a  full  compensa- 
tion for,  the  right  and  interest  of  such  lady  of 
the  manor,  in  and  to  the  soil  of  the  lands  and  to 
allot  the  residue  amongst   the   other   peiBons 
entitled  to  rights  of  common  ;  and  it  was  enacted 
that  the  several  allotments  should  be  vested  in 
the  allottees  in  full  bar  and  satisfaction  of  all 
rights  of  common  and  other  rights  and  interests 
whatsoever  in,  over,  and  upon  the  lands  (except 
such  manorial  rights  as  were  thereinafter  re- 
served to  the  lady  of  the  manor,  her  heirs  and 
assigns)  ;  and  that  all  rights  of  common  should 
cease  over  the  lands.    The  reservation  clause 
provided  that  nothing   in    the    act    contained 
should  prejudice  the  right,  title,  or  interest  of 
the  lady  of  the  manor,  her  heirs  and  assigns,  in 
or  to  the  seigniory  or  royalties  incident  or  belong- 
ing to  the  manor ;  but  that  she  might  hold  and 
enjoy  all  rents,  quit-rents,  and  other  rents,  reb'efe, 
duties,    customs,  and  services,  and  all   courts, 
jierquisites,  and  profits  of  courts,  rights  of  fiaheiy, 
and  liberty  of  hawking,  hunting,  coursing,  fish- 
ing, and  fowling  within  the  manor,  and  all  tolls, 
fairs,  marts,  markets,  stallage,  goods  and  chattels 
of  felons  or  deodands,  royalties,  jni-isdictionsL 
franchises,  matters,    and  things  whatsoever  to 
the  manor,  or  to  the  lord  or  lady  thereof,  inci- 
dent or  belonging,  or  which  had  been  theretofore 
held  and  enjoyed  by  the  lady  of  the  manor  or 
any  of  her  ancestors  (other  than  and  except 
such  common  right  as  could  or  might  be  claimed 
by  the  lady  of  the  pianor  as  owner  of  the  soil 
and    inheritance   of    the    commons   or   waste 
grounds)  : — Held,  that  the  act  did  not  reserve  to 
the  lady  of   the  manor  the  right  of  shooting 
which  she  formerly  possessed   over  the  lands 
allotted  under  the  act  by  virtue  of  her  owner- 
ship of  the  soil.    Sowerhy  v.  Smith,  9  L.  R..  C.  P. 
524  ;  43  L.  J.,C.  P.  290;  31  L.  T.d09  ;  23  W.  R. 
79— Ex.   Ch.       Affirming  8  L.  R.,  C.  P.  514  ; 
42  L.  J.,  C.  P.  233  ;  29  L.  T.  370  ;  21  W.  R,  948. 

4.  Bt  Pabol  Agbeeitent. 

Bights  nnder.] — ^Where  there  was  on  agreement 
in  writing,  but  not  under  seal,  to  let  a  messnage, 
together  with  full  and  free  and  exclusive  licence 
and  leave  to  hunt,  hawk,  course,  shoot,  and  sport 
over  a  manor,  and  the  tenant  entered  and 
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possessed  duiing  the  term  granted  : — ^Held,  in 
an  action  on  the  agreement  for  the  rent,  that 
not  being  by  deed,  the  agreement  was  void,  be- 
cause an  incorporeal  hereditament  was  agreed  to 
be  let,  and  that  the  plaintiff  was  not  entitled  to 
recover  in  respect  of  the  actual  enjoyjnent  of  the 
premises  let  by  the  defendant,  of  which  he  had 
taken  possession.  Bird  v.  Hiffghison,  2  A.  &  E. 
096  ;  i  N.  &  M.  605  ;  1  H.  &  W.  61. 

DecLaration  on  a  written  agreement  (not  under 
seal)  by  the  plaintiff  to  let  land  to  the  defendant 
for  two  years,  and  by  the  defendant  to  make 
satisfaction  for  damage  done  to  tenants  by  game 
on  their  farms,  over  which  he  was  to  be  at  liberty 
to  preserve  game  ;  the  amount  of  damage  to  be 
settled  by  two  referees,  one  chosen  by  each  party, 
or  by  their  umpire  in  case  of  disagreement. 
Averment,  that  the  defendant  entered  and  en- 
joyed the  exclusive  right  of  shooting  during  the 
whole  term  agreed  upon.  Breach,  that,  although 
within  a  reasonable  time  W.  M.  was  chosen  and 
nominated  on  the  plaintiff  s  behalf,  and  notice 
^iven  to  the  defendant,  who  was  requested  by 
the  plaintiff  to  give  the  name  and  address  of  a 
referee  on  his  t^hidf  to  act  with  W.  M.  within 
ten  days,  or  that  in  default  W.  M.  would  assess 
the  damage  done,  yet  the  defendant  did  not  nor 
would  give  notice  to  the  plaintiff  of  any  person 
chosen  or  nominated  on  his  behalf,  nor  ever 
made  any  satisfaction  for  the  damage  done ; 
that,  accordingly,  W.  M.  alone  assessed  the 
damage,  and  that  the  defendant  had  not  paid 
«.ny  compensation  to  the  plaintiff  : — Held,  that 
the  agreement  to  make  compensation  was  not 
void,  although  the  right  of  shooting,  being  an 
incorporeal  hereditament,  did  not  pass  by  it. 
TJwmoJi  V.  Fredenoks,  10  Q.  B.  775 ;  16  L.  J., 
Q.  B.  393  ;  11  Jur.  942. 

Held,  also,  that  as  the  defendant  was  stated 
*o  have  enjoyed  the  right  of  shooting  during  the 
whole  period  agreed  for,  the  absence  of  an  aver- 
ment of  a  grant  of  such  right  as  a  condition  pre- 
cedent did  not  render  the  declaration  bad.    J  b. 

Trespass  by  Licensee.] — See  Jon^s  v.  miUanin, 
col.  1936. 


For    Compensation    under    the    Lands 


Clanses  Act.] — B.,  by  an  agreement  in  writing 
(iiot  under  seal),  was  entitl<xi  to  the  right  of 
sporting  over  lands  for  a  term  of  three  years. 
A  company,  under  the  powers  of  its  act  of  par- 
liament, purchased  some  of  this  land  from  the 
owner,  and  constructed  their  line  over  the  land  : 
— Held,  that  B.  had  no  interest  in  the  land  suffi- 
cient to  entitle  him  to  claim  compensation  from 
the  company  under  the  Lands  Clauses  Act,  in 
respect  of  the  damage  to  the  right  of  sporting. 
Bird  V.  Great  Eastern  Bail  way  Company,  19 
C.  B.,  N.  S.  268 ;  34  L.  J.,  C.  P.  366 ;  11  Jur., 
:N.  S.  782. 

Zy,  EXEBCISING  AND  ENJOYING  RIGHT, 

D7ith  Friends.]  —  In  a  demise,  the  lessor 
panted  to  the  lessee  the  right  of  sporting  over 
the  land  demised,  and  certain  other  lands,  "  in 
common  with  the  lessor,  his  heirs  and  assigns, 
and  any  friend  of  his  or  them  :  '* — JHeld,  that  the 
exercise  of  the  privilege  was  not  confined  to  a 
single  friend  at  a  time.  Gardiner  v.  Colyer,  10 
L.  T.  716  ;  12  W.  R.  979. 

If  the  plaintiff  is  tenant  of  A.,  and  has  agreed 
that  A.  shall  give  three  persons  licence  to  sport 


over  the  lands,  and  the  defendant  has  such  a 
licence  from  A.,  such  licence  will  not  support  the 
plea  of  leave  and  licence  by  the  plaintiff.  Hay- 
ward  V.  Grant,  1  C.  &  P.  448. 

Damages  Done  by  Hnnting.]— In  an  action  by 
a  farmer  against  a  gentleman  who  was  member^ 
not  master,  of  a  hunt,  who  had  taken  the  shoot- 
ing on  the  plaintiff's  farm,  for  trespass  in  hunt- 
ing, and  also  for  laying  down  rabbits,  there 
being  evidence  of  a  licence  to  lay  down  some  i — 
Held,  that  the  defendant  was  not  liable  for 
damage  caused  by  the  horses  of  other  members 
of  the  hunt     Payet  v.  Birkbech,  3  F.  &  F.  683. 

Bight  to  Tnm  down  Babbits  or  Birds.] — Held, 
also,  that  he  was  not  liable  for  damage  done  by 
rabbits  or  birds,  unless  he  had  laid  down  an  un- 
I'easonable  and  excessive  number.    Ih. 

A  person  having  an  agi'eement  for  shooting 
over  a  farm  has  only  a  right  to  do  so  in  the 
usual  and  reasonable  way,  and  not  to  tread  over 
fields  of  standing  crops  at  a  time  when  it  is  not 
usual  or  reasonable.  He  has  no  right  to  turn 
rabbits  on  to  the  farm,  without  express  leave  to 
do  so,  and  he  is  liable  to  the  occupier  for  damage 
done  to  the  crops  by  rabbits,  or  the  progeny  of 
rabbits,  thus  turned  on  by  his  express  or  implied 
authority,  and  without  the  occupier's  licence. 
naton  V.  Gree7i,  2  F.  &  F.  821. 

A  demise  of  the  exclusive  right  of  sporting 
over  a  farm  does  not  justify  the  lessee  in  turning 
out  on  it  game  not  bred  thereon  in  the  ordinary 
way.    Birkhech  v.  Paget,  31  Beav.  403. 

6.  Trespassing. 

Jurisdiction  of  Justices.] — It  is  not  sufficient 
to  oust  the  jurisdiction  of  the  justices  in  regard 
to  a  charge  of  trespass  in  pursuit  of  game  under 
1  &  2  Will.  4,  c.  32,  that  there  is  an  honest  claim 
of  right  if  such  claim  is  absuixl  and  impossible 
in  point  of  law.  The  question  is  whether  a 
reasonable  claim  of  right  is  involved,  and  not 
one  of  mens  rea,  inasmuch  as  the  statute  is  not 
a  mere  criminal  statute,  but  is  intended  for  the 
protection  of  the  peculiar  rights  of  persons  en- 
titled to  shoot  game.  Watkins  v.  Major,  10 
L.  R.,  C.  P.  662  ;  44  L.  J.,  M.  C.  164  ;  33  L.  T. 
352  ;  24  W.  R.  164. 

An  infoimation  was  preferred  against  the 
appellant  for  killing  a  rabbit  contrary  to  1  &  2 
Will.  4,  c.  32,  s.  30.  At  the  hearing  it  was 
proved  that  E.  claimed  to  be  loi-d  of  the  manor, 
and  a  witness  stated  that  the  manor  had  be- 
longed to  two  persons,  who  were  predecessors  in 
title  to  E.  A  deputation  was  also  produced, 
which  appealed  to  have  been  duly  enrolled  by 
the  clerk  of  the  peace  of  the  county,  by  which 
T.  was  appointed  gamekeeper  for  and  within  the 
manor.  The  witness  also  stated  that  he  had 
known  the  common  for  forty  years,  and  had 
always  believed  it  to  be  part  of  the  manor,  and 
that  E.  had  allowed  him  to  shoot  over  the  com- 
mon. The  appellant  went  by  direction  of  his 
father  on  to  the  common,  and  there  shot  a  rabbit. 
The  father  had  previously  acquired  a  lease  of 
some  land  near  the  common,  and  had  built  a 
house  on  it.  He  claimed  in  respect  of  this  land^ 
as  one  of  the  commonera,  a  right  of  killing 
rabbits  on  the  common,  but  no  evidence  was 
adduced  that  any  of  the  commoners  had  ever 
claimed  or  exercised  a  right  of  killing  rabbits 
the  common.     The  claim  to  kill  rabbits 
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made  bj  the  appellant  and  his  father  bon&  fide, 
and  the  justices  having  convicted  the  appellant : 
— Hcld|  first,  that  there  was  evidence  that  the 
manor  existed,  that  the  common  was  within  it, 
and  that  £.  was  the  lord  of  it.    Ih, 

Held,  secondly,  that  as  the  appellant  had 
g^ven  no  sofBcient  evidence  of  a  right  justifying 
him  in  killing  the  rabbit,  he  was  properly  con- 
victed, although  he  bontl  fide  believed  himself  to 
be  entitled  to  shoot  the  rabbit.    Ih, 

M.  laid  an  information  against  A.  for  tres- 
passing in  pursuit  of  game,  under  1  &  2  Will.  4, 
c  32  (Qame  Act),  s.  30.  At  the  hearing  he  gave 
evidence  that  the  lords  of  the  manor  had,  in 
1815,  granted  the  right  of  shooting,  down  to  the 
presents  time,  and  that  he  was  then  renting  the 
shooting  of  them.  On  A.'s  part  it  was  alleged 
that  he  had  a  lease  from  the  lords  of  the  manor 
of  the  lands  said  to  be  trespassed  upon,  dated 
1859,  in  which  there  was  no  reservation  of  a 
right  to  the  game,  and  that  the  alleged  trespass 
was  committed  in  the  assertion  of  his  right  to 
the  game.  The  justices  having  convicted  A. : — 
Held,  that,  under  the  circumstances,  the  claim  of 
right  having  been  bon&  fide  made,  the  jurisdic- 
tion of  the  justices  was  ousted.  Adamt  v. 
Majtters,  24  L.  T.  502. 

The  tenant  of  a  farm  under  a  lease  which 
reserved  the  game  to  the  lessor,  but  did  not  ex- 

Eressly  say  that  it  did  so  exclusively,  shot  three 
arcs  in  the  presence  of  the  keeper  to  assert  his 
right.  He  set  up  this  claim  oi  right  on  the 
l\earing  of  an  information  against  him  before 
the  justices,  and  alleged  that  it  ousted  their 
jurisdiction.  They  found  that  the  claim  was  not 
bonft  fide,  because  he  had  a  copy  of  the  lease, 
and  convicted  him  : — Held,  that  this  finding  as 
to  the  bona  fides  was  not  conclusive,  because 
there  was  no  evidence  that  his  claim  was  made 
mal&  fide  ;  and  that  as  he  asserted  his  claim  of 
right  the  magistrates  had  no  jurisdiction  to  hear 
the  information.  Zorcty  v.  Stallard^  30  L.  T. 
792. 

A  trespasser  in  search  of  game  set  up  as  a  de- 
fence, under  1  &  2  Will.  4,  c.  32,  s.  30,  the  leave 
and  licence  of  the  occupier  under  a  parol  lease. 
The  occupier  denied  that  the  game  was  reserved ; 
evidence  was  given  to  shew  that  it  was  : — Held, 
that  the  defence  was  not  bonft  fide,  and,  there- 
fore, the  jurisdiction  of  the  justices  was  not 
ousted.     Reg.  v.  CritchloWy  26  W.  R.  681. 

Semble,  that  if  there  is  any  evidence  to  shew 
that  the  game  is  reserved,  it  becomes  a  question 
of  fact  to  be  decided  by  the  justices.    lb, 

B.  was  charged  ^*iih  trespass  in  pursuit  of 
game,  under  1  &  2  Will.  4,  c.  32,  s.  30,  and  was 
proved  to  have  shot  game  on  glebe  land  over 
which  the  rector  of  the  parish  had  always  exer- 
cised the  privilege  of  sporting.  The  defence  of 
B.  was  that  he  was  game  watcher,  employed  by 
three  gentlemen  who  were  proved  to  rent  shoot- 
ing from  the  lord  of  the  manor,  and  that  the  lord 
claimed  the  shooting  over  part  of  the  glebe  under 
an  incloBure  act.  He  proved  that  his  employers 
ordered  him  to  go  upon  this  land,  but  he  pro- 
duced no  evidence,  although  an  adjournment 
was  offered  for  that  purpose,  that  the  land  upon 
which  the  alleged  tixispass  was  committed  was 
included  in  the  lands  over  which  his  employers' 
shooting  extended,  nor  in  the  disputed  part  of 
the  glebe.  The  magistrate  decided  that  he  had 
no  bon&  fide  claim  of  right  to  shoot  on  this  par- 
ticular land,  and  convicted  him  of  the  trespass  : 
— Held,  that,  under  the  circumstances,  the  magis- 


trate was  justified  in  convicting.     Bimie   v. 
Marshall^  35  L.  T.  373. 

Sec  also  Criminal  Law  (Poaehing^, 

Jurisdietion  of  Queen's  Bench.]— The  Court  of 
Queen's  Bench  has  no  jurisdiction  to  direct  the 
court  of  quarter  sessions  to  rehear  an  appeal,  on 
the  ground  of  their  having  rejected  evidence 
which  was  admissible,  although  the  appeal  was 
against  a  conviction  under  1  &  2  AVill.  4,  c.  32, 
•by  which  a  certiorari  is  taken  away.  Pratty  Ex- 
parte,  2  N.  &  P.  102 ;  7  A.  &  B.  27. 

Evidence  ol] — ^To  sustain  a  charge  of  trespass 
in  pursuit  of  game,  brought  under  the  27  &  28 
Vict.  c.  67,  the  only  evidence  given  on  behalf  of 
the  complainants  to  prove  the  commission  of  the 
offence  was,  that  the  defendant,  with  two  grey- 
hounds, was  trespassing  on  lands  of  the  com«^ 
plainants  where  hares  Imd  been  frequently  seen^ 
and  that  he  went  away  on  being  called  on  to 
stop  by  a  caretaker  of  the  complainants.  The 
caretaker  deposed  that  he  believed  the  defendant 
was  beating  for  hares  : — Held,  that  there  was  no 
evidence  t£it  the  defendant  had  committed  au 
offence  under  the  statute.  Kingxtan  (  drmUrtit)  v» 
O'XeiU,  6  L.  B.,  Ir.  101. 

Damages  for.] — In  an  action  for  breaking  and 
entering  the  plaintiff's  closes,  and  sporting  there, 
under  circumstances  of  aggravation,  the  jury 
gave  600/.  damages  ;  the  court  refused  to  reduce 
them,  though  tne  plaintiff  had  sustained  no 
actual  pecuniary  damage.  Merest  v.  Harvey y  I 
Marsh.  139 ;  5  Taunt.  442. 

By  Licensee.]— A  landlord,  who  has  verballv 
reserved  the  game  to  himself,  has  thereby  a 
sufficient  authority  to  give  leave  to  a  person  to 
kill  game  ou  such  farm,  to  prevent  any  such 
person  from  being  a  trespasser  thereon  in  pursuit 
of  game  within  s.  30  of  1  &  2  Will.  4,  c.  32. 
Jones  V.  Williams,  46  L.  J.,  M,  C.  270 ;  36  L.  T.  559. 

Inducing  othen  to  Trespass.] — ^Wheie  a  per- 
son goes  out  sporting  with  his  &iends,  and  pur> 
posely  leads  them  on  to  another's  land,  he  is 
equally  guilty  of  a  trespass,  although  he  may  re- 
main off  the  land  whilst  his  friends  go  on  it. 
Hill  V.  If  a/A/T,  Peake's  Add.  Cas.  234. 

If  a  gentleman  sends  out  his  hounds  and  his 
servants,  and  invites  other  gentlemen  to  hunt 
with  him,  although  he  does  not  himself  go  oa 
the  lands  of  another,  but  the  other  gentlemen 
do,  he  is  answerable  for  the  trespass  they  maj 
commit  in  so  doing,  unless  he  distinctly  desires 
them  not  to  go  on  the  lands.  Baker  v.  Berkeley^ 
3  0.  &  P.  32. 

If  a  hunted  stag  runs  into  a  bam  for  shelter, 
the  owner  of  the  hounds  and  his  servants  have 
no  right  to  enter  the  bam  to  take  the  stag ;  and 
if  they  do  so  they  are  trespassers.    Ih, 

By  Bog.] — Where,  in  an  action  of  trespass,  it 
appeared  that  the  defendant  was  a  qualified 
person,  and  had  permission  to  sport  on  the  right- 
hand  side  of  a  road ;  but  his  dog  crossed  over 
the  road  and  ranged  over  a  field  on  the  other 
side  ;  the  judge  left  it  to  the  jury  whether  the 
dog  had  crossed  over  by  the  incitement  of  the 
defendant  or  not.  If  the  jxiry  finds  that  the  do}^ 
escaped  against  the  defendant's  will,  and  that 
he  had  no  intention  of  sporting  on  the  other 
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aide  of  the  road,  they  must  accordingly  find  a 
verdict  for  the  defendant.  Dimmock  v.  Allenhy, 
2  Marsh.  582. 

An  action  lies  against  the  owner  of  a  dog, 
who,  knowing  the  animal  to  have  a  propensity 
for  chasing  and  destroying  game,  permits  it  to 
be  at  large,  and  the  dog  in  consequence  enters 
the  plaintiff's  wood  and  chases  and  destroys 
yonng  pheasants  which  are  being  reared  there 
under  domestic  hens.  Read  v.  Edioards^  17 
C.  B.,  N.  S.  245  ;  34  L.  J.,  C.  P.  31 ;  11  L.  T.  311. 

Pox-hnnting  no  Jaatifioation  for  TreipaM.]-^ 
It  is  no  just&cation  of  a  trespass  that  it  was 
committed  in  pursuit  of  a  fox,  where  such  pur- 
suit is  carried  on  as  a  sport.  Paul  v.  Summer' 
haye^,  4  Q.  B.  D.  9 ;  48 L.  J.,  M.  C.  33  ;  39  L.  T. 
674  ;  27  W.  R.  215. 

Semble,  that  the  pui-suit  of  a  fox  could  not, 
under  any  circumstances,  be  a  justification.    Ih, 

S.  managed  his  father's  farm,  his  father  being 
an  invalid,  and  while  working  in  a  field,  part  of 
the  farm,  forbade  P.,  E.,  and  others,  who  were 
out  with  the  Taunton  Yale  foxhounds  in  pursuit 
of  a  fox,  from  entering  that  field.  P.  insisting 
upon  riding  into  the  field,  S.  turned  his  horse 
back.  P.  and  £.  then  committed  an  assault  upon 
8,,  for  which  they  were  summoned  by  S.  beiore 
the  justices  and  jointly  charged  in  the  informa- 
tion. The  justices  refused  to  allow  P.  &  £.  to 
sever  their  defence  so  that  they  might  give  evi- 
dence for  each  other,  and  convicted  them  both : 
— Held,  that  such  conviction  was  right.    lb. 

The  1  &  2  Will.  4,  c.  32,  does  not  apply  to 
such  a  case.    Ih, 

A  person  may  justify  a  trespass  in  following  a 
fox  with  hounds  over  the  grounds  of  another,  if 
he  does  no  more  than  is  necessary  to  kill  the 
fox.     Gundry  v.  Feltham,  1  T.  R.  334. 

Dteoying  away  Oame.] — Firing  at  wildfowl 
to  kill  and  make  profit  of  them,  by  one  who  was 
at  the  time  in  a  boat,  on  a  public  river  or  an 
open  creek,  where  the  tibe  ebbs  and  fiows,  so 
near  to  an  ancient  decoy  on  shore  (about  200 
yards),  as  to  make  the  birds  there  take  flight, 
the  defendant  having  before  fired  at  a  greater 
distance  from  the  decoy,  which  brought  out  some 
of  the  birds,  though  he  did  not  fire  into  the 
decoy-pond,  is  evidence  of  a  wilful  disturbance 
of  and  damage  to  the  decoy,  for  which  an  action 
is  maintainable  by  the  owner.  Carrington  v. 
Thylor,  11  East,  571 ;  2  Camp.  258. 

An  action  lies  for  dischaiging  guns  near  the 
decoy-pond  of  another  with  design  to  damnify 
the  owner  by  frightening  away  the  wildfowl 
resorting  thereto,  by  which  the  wildfowl  is 
frightened  away,  and  the  owner  damnified. 
Keehle  v.  Jlickeringillj  11  East,  574,  n. 

A  person  whose  game  is  enticed  away  from 
his  land  by  a  neighbour,  is  liable  to  an  action 
for  exploding  combustibles  so  as  to  be  a  nuisance 
to  the  latter,  in  order  to  frighten  the  game  away 
from  his  land  and  prevent  him  killing  them,  and 
enticing  other  game.  Ihbot»on  v.  Peat,  3  H.  & 
C.  644  ;  34  L.  J.,  Ex.  118  ;  11  Jur.,  N.  S.  394  ; 
12  L.  T.  313  ;  13  W.  R.  690. 

Power  of  PoUcemen  to  Apprehend  for.] — A 
policeman  has  no  power,  under  25  &  26  Vict. 
0. 114,  to  apprehend  persons  whom  he  may  sus- 
pect of  coming  from  land  where  they  have  been 
unlawfully  in  pursuit  of  game,  and  such  persons 
may  lawfully  resist  and  use  such  violence  as  is 


necessary  to  prevent  their  apprehension.    Reg. 
V.  Speyicer,  3  F.  &  F.  864. 

Poaching.] — Two  men  were  seen  together  by 
a  policeman  on  the  16th  of  December  on  a  high- 
way, about  half-past  9  p.m.  One  had  a  net 
under  his  arm  for  catching  hares.  Nothing  else 
was  found  on  either  of  them ;  but  they  had  a 
lurcher  with  them.  The  policeman  had  heard  a 
dog  yelping  as  if  in  chase  of  a  hare  or  rabbit 
a  little  time  before  these  men  came  along  the 
road.  The  night  was  damp  and  the  net  was 
wettish.  They  were  both  convicted  under  25  6: 
26  Vict.  c.  114,  s.  2  :— Held,  that  there  was  evi- 
dence to  support  the  conviction  :  for  that  it  was 
not  necessarjr  that  they  should  have  caught  any 
game ;  it  was  sufficient  if  they  had  used  the 
net  for  the  purpose,  though  unsuccessfully,  of 
which  there  was  evidence.  Jenkin  v.  King,  or 
Reg,  V.  Cornwall  {Jugticen),  7  L.  R.,  Q.  B.  478  ;. 
41 L  J.,  M.  C.  145  ;  26  L.  T.  428  ;  20  W.  R.  669. 

Hight  Poaching.] — B.  was  caught  with  rabbits, 
at  night  in  a  field  forming  part  of  a  iarm  over- 
which  H.  had  the  right  of  sporting.    The  jus- 
tices found  as  a  fact  that  this  field  was  not  a 
warren  or  ground  used  for  the  breeding  or  keep- 
ing of  hares  or  rabbits  within  the  17th  section 
of  the  Larceny  Act,  1861,  and  convicted  B.  of 
night  poaching  under  9  Geo.  4,  c.  69,  s.  1  : — 
Held,  that  it  was  a  question  of  fact  whether  the 
place  was  within  this   description  ;  and  that 
upon  this  finding   the  conviction  was    right. 
Revan  v.  Hopkinson,  34  L.  T.  142. 

A?id  see  CbiminaL  Law  QPoaching^, 

When  Armed— Apprehcniion  of  OfTenders.] — 
A  warrant  for  neglecting  to  appear  to  a  summons 
for  trespass  in  search  of  coneys,  under  1  &  2 
Will.  4,  c.  32,  8.  30,  was  issued  against  C.,. 
directed  to  all  the  peace  officers  in  the  county. 
A  peace  officer  in  the  county  met  C.  and  said  he 
apprehended  him  under  this  warrant,  but  the 
warrant  was  not  in  his  possession  at  the  time.. 
C.  resisted,  and,  having  severely  injured  the- 
officer,  escaped,  but  afterwards  surrendered  him- 
self. The  justices  fined  him  10s.  for  the  tres- 
pass, and  sentenced  him  to  six  months*  hard 
labour  for  assaulting  the  officer  in  the  executioa 
of  his  office  : — Held,  that  the  arrest  under  the 
circumstances  would  not  have  been  in  the  execu- 
tion  of  the  constable's  office,  and  that  the  con«- 
viction  for  assault  must  be  quashed.  Codd  v. 
Chbe,  1  Ex.  D.  352  ;  45  L.  J.,  M.  C.  101  ;  34 
L.  T.  453  ;  13  Cox,  C.  C.  202. 

ConTiction — ^When  Irregular.] — After  a  con* 
viction  by  two  justices  under  1  &  2  Will.  4,  c.  32, 
s.  30,  and  before  any  formal  conviction  had  been 
drawn  up,  one  of  such  justices  changed  his 
mind,  and  togiether  with  a  third  justice  who  had 
not  heard  the  case,  but  without  the  concurrence 
of  the  other  justice  who  had  convicted,  reversed 
such  conviction  : — Held,  that  such  reversal  was 
irregular,  but  that  as  no  conviction  had  been 
drawn  up  there  was  no  good  conviction  existing, 
and  the  whole  proceeding  was  a  miscarriage. 
Jo?ws  V.  Williams,  46  L.  J.,  M.  C.  270 ;  36  L.  T. 
559. 

Taking  or  Killing  on  Sunday.] — ^A.  was  con- 
victed for  that  he,  on  the  15th  of  August  (being 
Sunday),  did  use  snares  for  the  purpose  of  kiP 
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ing  game.  He  set  the  snares  on  the  13th  and 
14th  of  Aug^ust,  and  on  the  15th  the  snares  were 
seen  set  ready  to  catch  game,  and  two  dead 
grouse  were  found  canght  in  snares  : — Held,  that 
a  snare  was  an  engine  or  an  instrument  within 
1  &  2  Will.  4,  0.  32,  s.  3,  and  that  putting  down 
a  snare  on  a  day  before  Sunday,  for  the  purpose 
of  killing  game,  and  keeping  it  set  on  Sunday, 
was  using  an  engine  or  an  instrument  on  Sun- 
<lay.     Allen,  v.  Th^mpsoUy  5  L.  R.,  Q.  B.  336; 

39  L.  J.,  M.  C.  102  ;  22  L.  T.  472 ;  18  W.  R. 
1196. 

At  petty  sessions  an  information  was  laid 
■against  two  persons  charging  that  they  did  use 
<a  gun  and  kill  two  pheasants  contitiry  to  1  &  2 
Will.  4,  c.  32,  8.  3  ;  each  claimed  to  be  tried 
separately  in  order  to  call  the  other  as  a  witness ; 
the  justices  refused,  and  heaixi  the  charge  against 
both  together,  and  convicted  them,  and  a  con- 
viction was  drawn  up  separately  against  each  of 
them  imposing  a  penalty  of  3Z.  : — Held,  that  it 
was  in  the  discretion  of  the  justices  whether 
they  would  hear  the  charge  separately  or  not ; 
that,  as  the  penalty  was  imjwsed  on  every  per- 
son acting  in  contravention  of  the  statute,  each 
was  separately  liable  to  the  whole  penalty,  and 
that  separate  convictions  were  right.  Heg,  v. 
LittlcckUdy  Beg.  v.  IledojK  C  L.  R.,  Q.  B.  293  ; 

40  L.  J.,  M.  C.  137  ;  24  L.  T.  233  ;  19  W.  R. 
748. 

III.     CERTIFICATES. 

Setting  Trap  for  Game.] — A  person  who  in 
Mai'ch  sets  a  trap  for  the  pui*pose  of  taking 
jmrtridges  or  pheasants,  not  having  a  game  cer- 
tificate, is  liable  to  the  penalty  imposed  by  1  &  2 
Will.  4,  c.  32,  s.  23,  upon  any  pci-sou  who  sets 
any  instrument  for  the  purpose  of  taking  game, 
such  person  not  being  authorized  so  to  do  for 
want  of  a  game  certificate,  although  s.  3  imposes 
a  penalty  upon  any  {person  killing  or  taking  par- 
tridges, between  the  1st  of  February  and  the  1st 
of  September,  or  pheasants  between  the  1st  of 
February  and  the  1st  of  October,  since  the  two 
offences  arc  distinct,  and  the  penalties  imposed 
by  the  two  sections  are  cumulative.  Saunders 
v.  JBaldy,  6  B.  &  S.  791  ;  1  Jur.,  N.  S.  334  ;  13 
L.  T.  322  ;  14  W.  R.  177. 

Killing  0ame— With  0un.] —Proof  that  the 
defendant  did  '^keep  and  use  a  gufl  to  kill 
and  destroy  the  game,"  was  sufficient  evidence 
to  support  a  conviction  on  the  game  laws,  though 
the  witness  had  his  reasons  for  believing  "  that 
the  gun  was  fired  by  the  defendant,  who  was 
walking  about  a  piece  of  ground  at  H.  with 
that  apparent  intent."  Jiex  v,  Davies,  6  T.  R. 
177. 


Aooidentally.] — If  a  pei'son,  not  quali- 


fied to  kill  game,  killed  a  pheasant  or  other  game 
by  accident,  he  could  not  take  it  away,  or  he  was 
subject  to  the  penalty.  MolUm  v.  CJweseleg, 
1  Esp.  123. 

Penalties  and  Convietioni.]— In  an  action  to 
recover  penalties  under  the  game  laws,  the 
plaintiff  can  recover  but  one  penalty  under  the 
o  Ann.  c.  14,  s.  4,  for  the  same  act.    Ih, 

On  an  infoimation  chai'ging  a  defendant  with 
keeping  and  using  a  dog,  and  also  a  gun,  on  the 
same  day,  he  could  only  be  convicted  in  one 
penalty.     JU-x  v.  Lovettj  7  T,  R.  152. 


But  a  defendant  might  be  convicted  of 
offences  in  the  same  conviction.   Rex  v.  Stcalltnc^ 

8  T.  R,  284.       . 

And  two  persons  could  not  be  convicted  in 
separate  penalties  under  5  Ann.  c.  14,  s.  4,  for 
using  a  greyhound  to  destroy  game.  I^ejr  t- 
Blcaiidale,  4  T.  R.  809. 

The  1  &  2  Will.  4,  c.  32,  s,  3,  subjects  a  person 
killing  or  taking  birds  of  game  during  certain 
seasons  of  the  year  to  a  penalty  not  exceeding 
IZ.  for  every  head  of   game  killed   or  taken. 
S.  23  subjects  pei-sons  kiUing  or  taking  game,  or 
using  any  dog,  for  the  purpose  of  searching  for 
or  killing  or  taking  game,  without  a  certificate, 
to  a  penalty  not  exceeding  5/. : — Held,  that  the 
penalties  in  the  two  sections  are  cumulative,  and, 
therefore,  a  person  using  an  instrument  for  taking 
a  bird  of  game  without  a  certificate  out  of 
season,  was  liable  to  a  penalty  under  s.    23. 
Saiinders  v.  Baldg,  6  B.  &  S.  791 ;  12  Jur.,  N.  a 
334  ;  13  L.  T.  322  ;  14  W.  R.  177. 

A  party  convicted  of  killing  game  without  a 
game  certificate  is  not  an  offence  against  the 
game  laws.  Stetens  v.  Citpp,  4  L.  R,,  Ex.  20 ; 
38  L.  J.,  XiX.  31. 

Tlnqaalified  Penon  in  Company.] — ^An  un- 
qualified and  unlicensed  person  may  join  the 
sport  with  a  person  lawfully  entitled  to  kill 
game,  if  he  merely  joins  in  the  sport,  and  is  not 
himself  a  principal,  or  using  nis  own  dogs. 
Molton  V.  liogerg,  4  Esp.  217. 

But  in  an  action  on  5  Ann.  c.  14,  if  the  de* 
fendant  set  up  a  defence  that  he  joined  in  the  ' 
sport  as  a  servant  of  another,  he  must  have 
given  strict  evidence  that  the  person  by  whose 
orders  he  acted  was  himself  qualified  to  kill 
game.     Clarke  v.  Branghttm,  3  Camp.  328. 

An  unqualified  servant  going  out  with  his 
qualified  master,  and  shooting  game  in  his  pre- 
sence,  and  for  his  use,  was  liable  to  a  penalty 
under  5  Ann.  c.  14,  for  keeping  and  using  a 
gun  to  kill  game.  Sylvester,  Ex  parte,  4  M.  it 
R.  5;  9B.  &C.  61. 

But  an  unqualified  person  going  out  with  the 
qualified  ovimer  of  greyhounds  to  course  a  hare, 
which  was  killed  by  the  dogs,  was  not  liable  to 
the  penalty  of  5/.  given  by  5  Ann.  c  14,  for 
using  a  gi-eyhound  to  kill  game  ;  although  he 
took  an  active  part  in  the  sport  by  beating  the 
bushes  in  oixler  to  find  a  hare,  and  took  it  up 
after  it  was  killed.  Lew^is  v.  Ihylar,  16  Sast, 
49. 

A  groom  attending  his  qualified  master  while 
using  dogs  for  killing  the  game,  and  pniBuing  it 
by  his  master's  command,  was  not  liable  to  a 
penalty  of  5  Ann.  c.  14.  Bex  v.  Taylor,  15 
East,  460. 

Using  a  greyhound  merely  in  the  company  of  a 
qualifi^  person,  who  kept  it-,  was  not  an  offence 
against  the  statute.  Bex  v.  Aeicman,  Lofft,  178 ; 
5  T.  R.  376. 

A  servant  of  a  qualified  person  assisted  his 
master  in  setting  a  trap  on  his  land  for  taking 
rabbits  and  vermin,  and  was  ordered,  if  a  bare 
should  be  caught,  to  bring  it  to  his  master.  A  hare 
being  afterwards  caught  in  the  trap,  in  the  absence 
of  the  master,  it  was  accordingly  killed  and  carried 
to  him  by  the  servant : — Held,  that  he  was  not 
liable  to  the  penalties  for  using  snares  for  the 
destruction  of  game,  or  having  it  in  his  posses- 
sion,  so  as  to  constitute  an  exposure  to  sale  under 

9  Ann.  c.  25,  s.  2.      Walker  v.  AfilU,  4  Moore, 
343  ;  3  B.  &  B.  1. 
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Keeping  Spozting  Dogs.]— The  mere  fact  of 
keeping  a  sporting  dog  is  no  evidence  of  keep- 
ing it  for  the  purpose  of  destroying  game, 
withont  some  evidence  of  its  having  being 
used  for  that  purpose.  Read  v.  Pkeljfs,  15  East, 
271. 

To  constitute  the  offence  of  keeping  a  setting- 
dog  within  5  Ann.  c.  14,  s.  4,  it  must  have  been 
kept  for  the  purpose  of  killing  and  destroying 
game ;  therefore,  where  at  the  time  the  alleged 
offence  was  charged  to  have  baen  committed,  the 
<log  was  tied  up,  and  never  had  been  taken  out 
into  the  field  by  his  master,  it  was  not  an  offence 
within  the  statute.  Hayward  v.  Horner ^  5  B.  & 
A.  317. 

So  where  a  dog  was  kept  as  a  house-dog. 
Jiriarly  v.  Athorpe,  5  B.  &  A.  320,  n. 

Not  Prodacing.] — ^To  bring  a  party  within  52 
Oeo.  3,  c.  93,  for  not  producing  his  game  certifi- 
cate, it  is  not  necessary  that  the  demand  should 
be  made  on  the  land  on  which  he  was  sporting  ; 
but  the  demand  mast  be  made  so  immediately 
after  the  party  has  left  the  land,  as  to  form  part 
of  the  same  transaction.  Scarth  v.  Gardener^  5 
C.  &  P.  38. 

It  is  not  necessary  that  the  person  making 
the  demand  should  produce  any  certificate  ;  and 
if  the  other  party  refuses  to  produce  his,  he 
takes  the  risk  of  whether  the  peraon  demand- 
ing is  one  having  a  right  to  make  such  demand. 
Ih. 

If  a  person  refuses  to  produce  his  game 
certificate,  or  to  tell  his  name  or  residence,  the 
person  demanding  need  not  go  on  to  ask  in 
what  place,  if  any,  he  is  assessed  to  the  game 
duty.    Ih, 

The  penalty  for  not  producing  a  licence  when 
lawfully  required,  is  not  complete  by  the  refusal 
to  produce  it,  unless  the  party  refuses  on  re- 
quest, to  tell  his  christian  and  surname,  and  the 
place  of  his  residence.  Molton,  v.  Rogers,  4  Esp. 
215. 

IV.    DEALERS  IN. 

Generally.]— The  1  &  2  Will.  4,  c.  32,  s.  4,  does 
not  render  illegal  a  contract  made  during  the 
game  season,  whereby  a  party  licensed  to  deal  in 
game  undertakes  to  deliver  to  another  live  game 
at  a  period  out  of  the  season.  Porritt  v. 
RaTier,  10  Ex.  759  ;  3  C.  L.  R.  432  ;  1  Jur.,  N.  S. 
336. 

The  buying  of  game  was  formerly  prohibited 
in  all  cases  by  58  Geo.  3,  c.  75  ;  therefore,  under 
that  statute,  a  contract  for  the  sale  of  live 
pheasants  for  the  purpose  of  breeding,  passed  no 
property  to  the  purchaser,  and  could  not  be  en- 
forced. Helps  V.  Glenister,  3  M.  &  R.  12  ;  8  B. 
&  0.  533. 

TTnlawftil  PoMesiion.]  —  A  pei-son  licensed 
nnder  1  &  2  Will.  4,  c.  32,  s.  4,  who  has  in  his 
possession  live  pheasants  after  the  time  men- 
tioned in  the  act,  is  guilty  of  an  offence  under 
the  act.  Loonw  v.  Bailey,  3  El.  &  £1.  444  ;  30 
L.  J.,  M.  C.  31  ;  6  Jur.,  N.  S.  1299  ;  3  L.  T.  406  ; 
9W.  B.119. 

Sale  during  Fenee  Xonthi.]— It  is  no  de- 
fence to  an  information  under  the  Wild  Birds 
Protection  Act,  1876  (39  &  40  Vict.  c.  29),  for  ex- 
posing wild  birds  for  sale  during  the  prohibited 
season,  that  such  birds  have  been  bought  or  re- 


ceived of  or  from  a  person  residing  out  of  the 
United  Kingdom.  Whiteliead  v.  Smithers,  2 
C.  P.  D.  553 ;  46  L.  J.,  M.  G.  234 ;  37  L.  T. 
378. 

V.    UNLAWFUL  POSSESSION  OF. 

Evidence  of.] — In  order  to  convict  under  the 
25  &  26  Vict.  c.  114,  s.  2,  it  is  not  necessary  that 
the  pei"son  charged  should  have  been  seen  on  the 
land  where  he  is  said  to  have  obtained  unlawful 
possession  of  game  found  upon  him  ;  it  is  suffi- 
cient tliat  circumstances  are  proved  from  which 
the  magistrates  may  infer  that  the  offence  has 
been  committed.  Rrown  v.  Turnery  13  C.  B.,  N. 
S.  485  ;  32  L.  J.,  M.  C.  106  ;  9  Jur.,  N.  S.  850  ;  7 
L.  T.  681  ;  11  Wr  R.  290. 

Under  25  &  26  Vict.  c.  114,  s.  2,  a  person  may 
be  convicted  of  having  obtained  game  by  unlaw- 
fully going  on  land  in  search  or  pursuit  of  game 
without  evidence  of  his  having  been  on  any  par- 
ticular land.  Urans  v.  Rotter  ill,  3  B.  Sc  H.  787  ; 
38  L.  J.,  M.  C.  50  ;  10  Jur.,  N.  S.  311  ;  8  L.  T. 
272  ;  11  W.  R.  621. 

A  person  may  be  convicted  of  that  offence,  or  of 
having  used  any  net,  &c.,  for  unlawfully  killing 
or  taking  game,  upon  circumstantial  evidence. 
lb. 

Upon  an  information  against  a  person  under 
25  &  26  Vict.  c.  114,  s.  2,  for  having  obtained 
game  by  unlawfully  being  on  land  in  search  or 
pursuit  of  game,  it  is  not  necessaiy  to  prove  an 
actnal  search  of  the  person  by  the  constable  if 
game  was  seen  upon  the  person.  Hall  v.  Knox, 
4  B.  &  S.  515  ;  33  L.  J.,  M.  C.  1  ;  9  L.  T.  380  ; 
12  W.  R.  103. 

A  policeman  can  only  justify  stopping  and 
searching  a  cai't  upon  a  highway  under  25  &  26 
Vict.  c.  114,  where  he  has  good  cause  to  sus^KJct 
that  the  cart  is  cjirrj-ing  game  which  has  been 
unlawfully  obtained,  Reg,  v.  Spencer,  3  F.  &  F. 
857. 

In  order  to  justify  a  conviction  under  25  &  26 
Vict.  c.  114,  s.  2,  it  is  necessary  that  game  or  in- 
struments for  taking  game  should  be  found  by 
the  constable  on  the  accused  in  a  highway, 
Clarke  v.  Crotvder,  4  L.  R.,  C.  P.  638  ;  38  L.  J., 
M.  C.  118  ;  17  W.  R.  857. 

It  is  not  sufiicient  that  the  accused  should  be 
seen  in  a  highway  and  followed,  and  game  found 
on  him  elsewhere.    Ih. 

Semble,thatit  is  also  necessary  that  the  game 
or  instruments  for  killing  or  taking  game  should 
be  detained  and  taken  from  the  accused  in  the 
highway,  in  order  to  give  magistrates  jurisdiction 
to  convict  for  the  offence.    Ih. 

A  common  carrier  between  B.  and  R.  was  met 
by  a  police  constable  coming  along  the  turnpike 
road  to  R.  with  his  horse  and  cart.  The  constable 
suspecting  that  he  had  been  unlawfully  on  land 
in  pursuit  of  game,  asked  him  if  be  had  any  game 
in  his  cart,  to  which  he  replied  that  he  had  only 
a  few  rabbits.  The  constable  then  searched  the 
cart,  and  found  in  a  basket,  beneath  the  rabbits, 
a  pheasant,  nine  partridges  (three  of  which  had 
,  been  shot,  and  six  netted),  and  two  hares  (one  of 
which  had  been  shot  and  the  other  trapped). 
The  game  was  wet,  and  had  been  recently  killed : 
and  the  boots  of  the  carrier  (who  fainted  when 
the  game  was  discovered)  were  dirty,  although 
the  road  was  dry.  The  justices  who  convicted 
him  found  that  "  no  evidence  was  given  on  the 
one  hand  to  shew  that  the  game  was  unlawfully 
obtained,  or  on  the  other  hand  to  shew  that  i^ 
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was  lawfully  obtained  :" — Held,  that  the  fore- 
going circumstances  did  not  constitute  sufficient 
evidence  on  which  ho  could  be  convicted  of 
having  obtained  game  by  unlawfully  going  on 
land  in  search  or  pursuit  of  game  within  25  k,  26 
Vict.  c.  114,  8.  2.      Jones  v.  Dicker,  22  L.  T.  95. 

In  order  to  give  jurisdiction  to  magistrates  to 
convict  of  an  ofEence  under  25  &  26  Vict.  c.  11-1, 
8.  2,  it  is  necessary  that  the  game  or  instruments 
for  killing  or  taking  game  should  be  seized  and 
detained  on  the  highway.  Turner  v.  Morgan, 
10  L.  R.,C.  P.  587  ;  44  L.  J.,  M.  C.  161  ;  33 
L.  T.  172  ;  23  W.  R.  659. 

A  man,  whilst  going  in  a  cart  along  a  highway, 
was  required  to  stop  by  a  constable.  He  drove 
off  wiUiout  obeying  the  order  to  stop,  and 
shortly  afterwards  delivered  to  G.  several  rabbits, 
of  which  the  constable  subsequently  took  pos- 
session : — Held,  that  as  the  rabbits  were  not 
seized  by  the  constable  whilst  they  were  in  his 
possession  upon  the  highway,  he  could  not  be 
convicted  under  25  Sc  26  Vict.  c.  114,  s.  2.    2b, 

• 

0ame^  taking  during  Fence  Xonths.] — A  phea- 
sant was  caught  accidentally  between  the  1st  of 
February  and  the  Ist  of  October,  by  a  farmer 
on  his  own  farm,  in  a  wire  set  for  rabbits  and 
not  for  pheasants,  but  finding  the  pheasant  in 
the  wire  still  alive,  he,  after  releasing  it,  and 
putting  it  on  the  ground,  picked  it  up  and  carried 
it  away  with  him.  The  1  &  2  Will.  4,  c.  32,  s.  3, 
makes  it  unlawful  *'  to  kill  or  take  any  game 
'  between  the  1st  of  February  and  the  Ist  of 
October :" — Held,  that  the  catching  the  pheasant 
in  the  wire,  and  the  picking  it  up  and  carrying 
it  away,  was  not  one  continuous  act,  but  that 
the  picking  it  up  and  can-ying  it  away  consti- 
tuted a  taking  within  the  statute,  but  that  it 
was  material  for  the  justices  to  consider  whether 
the  farmer  took  the  biiti  away  with  a  view  only 
to  restore  it  to  liberty,  or  with  a  view  to  killing 
it  or  keeping  It,  in  whicli  latter  case  they  ought 
to  convict.  Watkin^Y,  Price,  i7  L,  J.,  M.  C.  1  ; 
37  L.  T.  578  ;  27  W.  R.  692. 

By  Dealer.] — Sec  Loome  v,  Bailey,  ante,  col. 
1941. 


VI.    GAMEKEEPERS. 

Depatation  of.] — The  lord  of  a  hundred  or 
wapentake  cannot  grant  a  deputation  to  a  game- 
keeper. Ailesbury  (^Earl)  v.  Pattbton,  1  Bougl. 
28. 

Bodies  corporate,  who  were  lords  of  manors, 
were  not  prevented  by  3  Geo.  1,  c.  11,  from  ap- 
pointing unqualified  persons  their  gamekeepers. 
Sorrier  v.  Vale,  1  Camp.  457  ;  10  East,  413, 

A  deputation  to  a  gamekeeper,  who  is  neither 
himself  qualified  to  kill  game,  nor  is  a  servant  to 
the  lord  of  a  manor,  need  not  state  on  the  face  of 
it  that  he  is  appointed  to  kill  game  for  the  use  of 
the  lord,  and  it  will  be  presumed  that  whatever 
game  he  kills  is  for  the  lord's  use  till  the  contrary 
is  proved.    Ih, 

A  deputation  is  not  admissible  as  evidence  of 
the  existence  of  a  manor,  without  a  foundation 
being  first  laid  in  fact.  Mu^th  worth  v.  Oraren, 
M»Clel.  &  Y.  417. 

The  evidence  of  colourable  title,  necessary  to 
make  a  deputation  a  defence  to  an  action  on  the 
game  laws,  is  such  as  prim^  facie  affords  a  fair 
presumption,  Ist,  of  the  existence  of  a  manor ;  and 


2ndly,  that  there  exists  some  serious  claim  to  the 
manor  on  the  part  of  the  pei'son  under  whom  the 
defendant  claims  a  right  to  act ;  and  if  the  evi* 
dence  actually  given  does  not  amount  to  that,  it 
ought  not  to  be  left  to  the  jury.    /  h. 

In  an  action  for  a  penalty  for  using  a  gun  to 
kill  game  without  being  qualified,  evidence  of  the 
real  title  to  a  manor  was  admissible  for  the  pur* 
pose  of  rebutting  the  presumption  of  the  existence 
of  a  colourable  title  in  the  person  under  whom  a 
gamekeeper  deputed  by  the  lord  of  the  manor 
claimed  to  act.  Hunt  v.  Andrcics,  3  B.  &  A. 
341. 

Where  a  defendant  pleaded  that  he  had  been 
deputed  gamekeeper  by  the  lord  of  a  manor,  and 
the  jury  negatived  the  existence  of  a  manor  : — 
Held,  that  this  amounted  to  a  negative  of  the  ex> 
istence  of  a  reputed  manor.  Bush  v.  Green,  5 
Scott,  289 ;  4  Bing.  N.  C.  41  ;  3  Hodges,  265  ;  1 
Jur.  844. 

Bights  of—To  carry  Gun.]— The  1  &  2  Will.  4,. 
c.  32,  s.  13,  does  not  authoi-ize  a  gamekeeper,  ap- 
pointed by  the  lord  of  a  manor,  to  seize  a  gnn 
used  within  the  limits  of  the  manor  by  a  person  not 
authorized  to  kill  game,  for  want  of  a  game  cer> 
tificate.  Baggie  or  Bnddle  v.  ffickton,  18  L,  T. 
549  ;  16  W.  li.  372. 

The  gamekeeper  to  a  lord  of  a  manor  has  a 
right  to  carry  a  gun  anywhere  out  of  the  manor. 
Bogerg  v.  Carter,  2  WUs.  387. 


Other.] — A  gamekeeper  w^as  authorized 


by  his  deputation  to  seize  greyhounds,  setting- 
dogs,  ferrets,  and  to  do  all  things  belonging  to 
the  ofiice  of  gamekeeper,  according  to  the  direc- 
tions of  the  acts  of  parliament : — Held,  that  be 
was  not  thereby  authorized  to  seize  hounds. 
Grant  v.  Ilulton,  1  B.  &  A.  134. 

A  plea  to  an  action  for  killing  the  plaintiff's 
dog  cannot  justify  the  act,  by  stating  that  the 
\0T&  of  the  manor  was  possessed  of  a  close,  and 
that  the  defendant,  as  his  gamekeeper,  killed  the 
dog  when  running  after  hares  in  that  close,  for 
the  preservation  of  the  hares,  such  plea  not  even 
stating  that  it  was  necessary  to  kill  the  dog  fur 
the  preservation  of  the  hares,  nor  stating  that  it 
was  the  dog  of  an  unqualified  person.  Vere  t. 
Cawdor  QLordX  11  East,  668. 

A  gamekeeper  is  not  empowered  to  seize  game 
in  the  possession  of  an  unqualified  person,  under 
a  general  direction  given  him  by  the  lord  of  a 
manor,  although  such  seizure  was  made  within 
the  manor.  Bird  v.  Bale,  1  Moore,  290 ;  7  Taunt. 
560. 

In  an  action  for  taking  hares,  where  the  de- 
fendant justified  seizing  them  by  command  of 
the  lord  of  the  manor,  and  for  his  use,  within  the 
manor,  the  hares  being  found  in  the  possession  of 
an  unqualified  person,  and  the  plaintiff  traversed 
the  command  :  —Held,  that  the  command  to  be 
proved  to  maintain  the  issue  must  be  such  a  com- 
mand as  would  legally  authorize  the  seizure  ;  and 
that  evidence  of  a  wrongful  command  would  not 
maintain  the  issue.    lb. 

It  was  no  defence  to  an  action  for  penalties  on 
the  game  laws  that  the  defendant  acted  bon&  fide 
as  gamekeei)er  of  the  manor  in  which  the  offence 
was  committed,  under  a  deputation  from  a  per- 
son claiming  {fright  to  appoint  the  gamekeeper, 
there  being  no  ground  for  the  claim.  Calrraft 
V.  Gibbs,  5  T.  R.  19. 

The  gamekeeper  of  a  person  who  has  merely 
the  right  of  shooting  over  land  is  not  justified  in. 
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apprehending  a  person  unlawf iillj  being  upon 
such  land  by  night  for  the  purpose  of  taking 
game.    Reg,  v.  PricCj  6  Cox,  C.  C.  277. 

LiabilitieB  ol  ] — A  gamekeeper  appointed  by 
A  person  having  only  a  i)crmission  to  shoot,  trying 
to  take  a  gun  from  a  poacher,  and  in  the  scuffle 
causing  a  loaded  gun  to  go  off,  which  killed  the 
poacher,  is  guilty  of  manslaughter.  Ji^g.  v. 
IVedey,  1  F.  &  F.  528. 

A  person  having  only  a  right  of  shooting  over 
land  has  no  right  to  empower  keepers  to  appre- 
hend parties  trespassing  in  search  of  game  ; 
and  on  their  resisting  with  no  greater  violence 
than  is  used  by  the  keepers,  they  will  not  be 
liable  for  an  assault ;  but  if  the  trespass  is  in  the 
night  they  may  be  indicted  for  night  poaching. 
Jlrg,  V.  Wood,  1  F.  &  F.  470. 


GAMING  AND  WAGERING. 

1.  Lawful  afid  Unlavful  Gamcff, 

2.  Wagers. 

a.  Invaliility  generally,  1948. 
h.  Invalidity    for    Immorality    and 
Impolicy,  1951. 

c.  Money  Paid  by  Third  Person,  1951. 

d.  Money  Lent  by  Third  Pei-son,  1952. 

e.  In  other  Countries,  1953. 
/.  Recovery  of  Deposits,  1953. 
g.  Securities. 

i.  General  Rule,  1956. 

ii.  Bills  of  Exchange,  1956. 
iii.  Cheques,  1957. 
iv.  Promissory  Notes,  1958. 
.y.  Bonds,  1959. 

3.  Races. 

a.  Rights  and  Liabilities  on  Contracts, 

1959. 
h.  Jurisdiction     and    .  Liability     of 

Stewards,  1963. 
e.  Use  of  Land  for,  1965. 
d.  Racecourse,  1965. 

4.  Gambling     in     Fundfty    Stock*,     or 

Shares,  1965. 

5.  Statutory  Offences, 

a.  Lottery. 

i.  What  is,  1969. 
ii.  Persons  Liable,  1970. 
iii.  Proceedings,  1970. 
h.  Keeping  a  Place  for  Betting  and 
Gaming, 
i.  Liability  for,  1971. 
ii.  Proceedings,  1973. 

c.  Betting  in  Public  Place. 

i.  Instruments  of  Gaming,  1947. 
iL  Public  PUce,  1974. 

d.  Cheating  at  Pky,  1975. 

6.  On  I/icensed  Premises. — See  Intoxi- 

CATINO  Liquors. 

1.  Lawful  and  Unlawful  Games. 

Hone  Baees  and  Xatohes.] — A  trotting-match 
^t  2ol.  a  side  along  a  turnpike  road  is  not  an  il- 
legal race  within  18  Geo.  2,  c.  34,  s.  11.  Clialland 
V.  Bray,  1  D.,  N.  S.  783  ;  6  Jur.  626. 

A  steeplechase  for  50Z.,  or  upwaixls,  is  a  lawful 
race  within  18  Geo.  2,  c.  32,  s.  11,  notwithstand- 
ing the  repeal  by  3  &  4  Vict.  c.  6,  of  the  provisions 


as  to  horse-racing  in  13  Geo.  2,  c.  19.     Beans  v. 
Pratt,  4  Scott,  N.  R.  378  ;  1  I).,  N.  S.  505 ;  3  M. 

6  G.  759  ;  6  Jur.  152. 

A  horse-race  for  oOl.  or  upwards  is  a  legal  race 
by  virtue  of  18  Geo.  2,  c.  34,  s.  11.  Beritiiich 
CLordr)  V.  Connop,  5  Q.  B.  693 ;  D.  &  M.  538  ; 
13  L.  J.,  Q.  B.  125  ;  8  Jur.  336. 

Since  the  repeal  of  the  13  Geo.  2,  c.  19,  by  3  &  4 
Vict.  c.  5,  a  horse-race  for  money  given  by  third 
persons,  by  way  of  prize,  is  not  illegal.  Apjde- 
garth  v.   Collvy,  10  M.  &  W.  723 ;  12  L.  J.  34  ; 

7  Jur.  18. 

Coursing.] — A  coursing  -  match  was  a  gamo 
within  9  Ann.  c.  14,  s.  5.  Daintree  v.  IIutehiH' 
son,  10  M.  &  W.  85  ;  6  Jur.  736. 

Foot  Baees] — ^A  foot-race  is  a  lawful  game, 
sport  or  pastime,  within  the  proviso  in  8  &  9  Vict, 
c.  109, 8.  18.  Batty  v.  Marriott,  6  C.  B.  818  ;  17 
L.  J.,  C.  P.  215 ;  12  Jur.  462.  See  Johnson  v. 
Lansley,  12  C.  B.  469  ;  Coomhs  v.  DibUe,  1  L.  R., 
Ex.248;  35  L.  J.,  Ex.  167. 

Two  pei-fions  agreed  to  run  a  foot-race,  and  each 
of  them  deposited  lOZ.  with  a  third  person,  the 
whole  201.  to  be  paid  over  to  the  winner  : — Held, 
that  the  loser  could  not  recover  his  deposit  from 
the  stakeholder.    lb. 

Where  a  number  of  persons  assembled  together 
in  a  public  highway  to  enjoy  a  diversion  called  a 
stag-hant,  which  consisted  in  one  of  the  number 
representing  a  stag,  and  the  others  chasing  him, 
whereby  an  obstruction  was  caused  : — Held,  > that 
this  was  a  game  within  5  &  6  Will.  4,  c.  50,  s.  72. 
Pajjjfin  V.  Maynard,  9  L.  T.  327. 

Cricket] — A  match  at  cricket  for  201.  was 
within  the  9  Ann.  c.  14,  s.  5,  and  18  Geo.  2,  c.  34, 
s.  8,  and  therefore  illegal..  Jlodson  v.  Terrill,  1 
C.  &  M.  797  ;  3  Tyr.  939. 

A  game  at  cricket  for  above  \0l.  was  illegal, 
though  the  game  was  not  finished  in  one  day.  Ib» 

Hasard.] — The  game  of  hazard  is  considered 
an  unlawful  game  by  12  Greo.  2,  c.  28,  s.  3,  and  18 
Geo.  2,  c.  34,  s.  2,  whether  played  in  private  or  at 
a  public  gaming-table.  m^Kinnell  v.  Robinson^ 
3  M.  &  W.  434  ;  1  H.  &  H.  146  ;  2  Jur.  595. 

Cock  Fights.] — ^A  cock-fight  was  a  game  within 
9  Ann.  c.  14,  and  no  action  could  be  maintained 
upon  a  wager  on  a  cock-fight.  Squires  v.  Whis^ 
hen,  3  Camp.  140. 

Quffire,  whether  cock-fights  are  illegal.  Ma rtin 
V.  Hewson,  10  Ex.  737  ;  24  L.  J.,  Ex.  147  ;  1  Jur., 
N.  S.  214. 

Dominoes.] — ^A  conviction  which  states  that  a 
keeper  of  a  public-house,  licensed  under  9  Geo.  4, 
c.  61,  has  been  "  guilty  of  an  offence  against  the 
tenor  of  his  licence  ;  that  is  to  say,  that  he  know- 
ingly  suffered  an  unlawful  game, to  wit,  the  game 
of  dominoes,  to  be  played  in  his  house,"  is  bad, 
as  the  game  of  dominoes  is  not  itself  unlawful, 
and  playing  at  dominoes  does  not  necessarily 
amount  to  gaming  within  the  meaning  of  the 
licence.  Re^f.  v.  Ashton,  1  El.  &  Bl.  286 ;  22 
L.  J.,  M.C.I  ;  17  Jur.  501. 

Billiards.]— The  8  &  9  Vict.  c.  109,  s.  18,  ap- 
plies to  billiards,  though  a  lawful  game,  and  the 
proviso  docs  not  extend  to  money  won  by  one  of 
the  players  from  the  other.  Parsons  v.  Alerandcr 
I  24  L.  J.,  Q.  B.  277  ;  1  Jur.,  N.  S.  660. 
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Sweepstaket]. — Before  the  running  of  a  horse- 
race, several  persons  sabscribed  into  the  hands  of 
a  secretary,  and  deposited  with  a  treasurer  los. 
each  ;  the  names  of  the  subscribers  were  written 
on  cards,  and  the  names  of  the  horses  intended  to 
run  were  written  in  like  manner  on  other  cards  : 
each  set  of  cards  was  placed  in  a  box,  and  the 
caids  drawn  out  alternately,  as  chance  directed  ; 
each  subscriber  was  considered  as  holding  that 
name  of  a  horse  which  came  out  next  before  the 
drawing  of  his  own  name,  and  the  holders  became 
entitled  to  prizes  varying  from  247.  downwards, 
as  the  horses  whose  names  they  held  came  in  first, 
second,  &c.  in  the  race  : — Held,  before  8  A:  9  Vict. 
c.  100,  an  illegal  game.  Gafttj  v.  Fuld,  9  Q.  B. 
431 ;  15  L.  J.,  Q.  B.  408  ;  10  Jur.  980. 

Lottery.] — A  horse-race  being  about  to  be  run, 
l.>5  persons  subscribed  1/.  each,  upon  the  terms 
that  the  names  of  the  horses  should  be  placed  on 
separate  cards  in  one  box,  and  the  names  of  the 
subscribers  on  separate  cards  in  another  box,  and 
that  two  disinterested  persons  should  draw  these 
cards  by  chance,  one  from  each  box  after  the 
other,  and  that  the  person  whose  name  was  drawn 
next  after  the  name  of  the  winning  horse  should 
be  entitled  to  1007.  out  of  the  entire  fund  : — Held, 
that  this  was  an  illegal  lottery  within  10  &  11  Will. 
3,  c.  17,  and  42  Geo.  3,  c.  119,  and  that  the  person 
winning  the  1007.  could  not  recover  it  from  the 
stakeholder.  All^ort  v.  yuft,  1  C.  B.  974  ;  3  D. 
&  L.  233  ;  14  L.  J.,  C.  P.  272  ;  9  Jur.  900. 

Held,  also,  that,  if  this  was  not  a  lottery,  but 
a  bet.  it  was  an  illegal  bet,  and  not  recoverable. 
lb. 

C.  was  treasurer  of  a  Derby  lottery,  and  received 
the  subscriptions.  Tickets  marked  with  the  names 
of  horses  entcre<l  to  run  for  the  Derby  stakes  were 
issued  to  the  subscribers  ;  and  it  was  understood 
that  the  holder  of  a  ticket  bearing  the  name  of  a 
winning  horse  would  receive  a  prize  in  money.  C. 
received  5*.  for  each,  and  was  to  pay  the  prizes. 
The  holder  of  a  ticket  purchased  of  C.  sold  it  to 
A.  Theix?  was  no  written  contract  between  any 
of  the  parties,  and  the  party  who  bought  of  C. 
subscribed  as  for  himself.  The  horse  named  on 
A.'s  ticket  won  : — Held,  that  A.  could  not  recover 
the  amount  of  the  prize  from  C,  there  being  no 
privitv  between  them.  Jojies  v.  Carter,  8  Q.  B. 
134  ;  15  L.  J.,  Q.  B.  96  ;  10  Jur.  33. 

Sale  of  Tea  containing  Couponfl  for  Prises.  ] 

— By  42  Geo.  3,  c.  119,  s.  2,  it  is  made  an  offence 
to  keep  any  office  or  place  to  exercise  any  lottery 
not  authorized  by  parliament.  The  appellant 
erected  a  tent,  in  which  he  sold  packets,  each 
containing  a  pound  of  tea,  at  2«.  6d.  a  packet. 
In  each  packet  was  a  couix)n  entitling  the  pur- 
chaser to  a  prize,  and  this  was  publicly  stated  by 
the  appellant  before  the  sale,  but  the  purchasers 
did  not  know  until  after  the  sale  what  prizes 
they  were  entitled  to,  and  the  prizes  varied  in 
character  and  value.  The  tea  was  good  and 
worth  the  money  paid  for  it : — Held,  that  what 
the  appellant  did  constituted  a  lottery  within 
the  meaning  of  the  statute.  Taylor  v.  Smetten, 
11  Q.  B.  D.  207  ;  52  L.  J.,  M.  C.  101 ;  48  J.  P.  36. 


Sale  of  Land  for  Fnrpoie  of.] — An  agree- 
ment to  sell  and  convey  land  for  the  purpose  of 
being  resold  by  lottery  in  contravention  of  the 
12  Geo.  2,  c.  28,  and  a  deed  afterwards  executed 
to  secure  the  payment  of  the  price  of  the  land  so 
nonveyed,  is  void,    Irsker  v.  Bridges  (Jn  error)^ 


3  EL  &BL642  ;  2  C.  L.  B.  928 ;  24  L.  J.,  Q.  B.  163^ 
1  Jur.,  N.  S.  157— Ex  Ch. 

When  a  liad  Plea.] — In  an  action  for 

money  had  and  received,  a  plea  that  the 
money  was  the  amount  of  a  prize  in  an  illegal 
lotteiy  held  by  defendant,  and  that  he  paid  over 
the  amount  to  one  whom  he  conceived  to  be  the 
winner,  and  who  was  entitled  to  receive  and 
retain  the  money,  was  bad  for  duplidtv.  Ift»ime* 
V.  Lock,  1  C.  B.  524. 


2.  WA6EB& 
a.  InTalidity  grenerally. 

Applieatioa  of   8  ft  9  ^et.   e.  109.']— This 

statute  does  not  extend  to  India.  ThacktHrr^y- 
da*t  V.  Bhondmull,  6  Moore,  P.  C.  C.  300 ;  ^ 
Mooie,  Ind.  App.  339  ;  12  Jur.  315. 

BetroipectiTe  Operation.] — Sect.   13  of 

8  &  9  Vict.  c.  109,  has  not  a  retrospective  opera- 
tion, so  as  to  prevent  a  party  from  prosecuting  an 
action  on  a  wager  wnich  he  had  commenced 
before  the  statute  passed.  Moore  or  Moom  v. 
Durden,  2  Ex.  22;  12  Jur.  138  ;  S.  P.,  Ptttawh- 
herdasM  v.  Tltac1toor»eyda»f,  5  Moore,  Ind.  App. 
109  ;  7  Moore,  P.  C.  C.  239 ;  15  Jur.  257. 


Oommon  Law.] — According  to  the  common 
law  of  Enghmd  (altered  by  8  &  9  Vict.  c.  109), 
an  action  might  be  maintained  on  a  wager,  al- 
though the  parties  had  no  previous  interest  in 
the  question  on  which  it  was  laid,  if  it  was  not 
against  the  interests  or  feelings  of  third  persons, 
and  did  not  lead  to  indecent  evidence,  and  was 
not  contrary  to  public  policy.  Tharkoorsryda** 
V.  £>hondmuU,  4  Moore,  Ind.  App.  339  ;  6  Moore, 
P.  C.  C.  300 ;  12  Jur.  315. 

Trial  of  AotioiK — Dlieretioii  of  Judge.] — ^It  Ls 

now  held  to  be  discretionary  with  a  judge, 
whether  he  will  or  wiU  not  try  an  idle  or 
frivolous  cause  respecting  a  wager ;  but  if  he 
suffers  it  to  be  tried,  and  the  plaintiff  recovers  a 
legal  verdict,  the  court  will  not  on  that  ground 
disturb  it.    JRohifUon  v.  JfearnSj  6  D.  &  iC  26. 

No  action  will  lie  on  a  wager  respecting  the 
mode  of  playing  an  illegal  game ;  and  if  such  a. 
cause  is  set  down  for  trial,  the  judge  will  order 
it  to  be  struck  out  of  the  pai)er.  Brotrn  v. 
LeesoH,  2  H.  Bl.  43. 

If  an  action  for  money  had  and  received  19 
brought  against  the  stakeholder  on  a  dog-fight,  to 
recover  the  stakes,  on  the  ground  that  the  plain* 
tiff's  dog  won  ;  the  judge  will  order  it  to  be 
struck  out  of  the  cause  paper,  as  he  will  not  try 
which  dog  won  the  battle.  Egerton  v.  Furze- 
man,  1  C.  &  P.  613 ;  R.  &  M.  213. 

The  lord  chief  justice  refused  to  try  an  ac- 
tion, to  recover  back  a  deposit  paid  to  abide  the 
event  of  a  wrestling-match  which  did  not  take 
place.  Kennedy  v.  Gad,  3  C.  &  P.  376  ;  M.  &  M.  225. 

The  stakeholder  u(x)n  a  cricket-match  be- 
tween eleven  players  on  each  side,  at  6*.  a  head, 
is  liable  to  the  winner,  if  the  judge,  in  the  exer- 
cise of  his  discretion,  thinks  proper  to  try  the 
cause.     Walpole  v.  Saunders,  7  D.  &  R.  130. 

Foot  Baee— Depoiits  with  Stakeholder.] — A 

wager  of  less  than  10/.  on  a  foot-race,  to  be  run 
for  a  sum  under  lOl.,  before  8  &  9  Vict,  c.  108,  s. 
18,  was  legal  and  valid,  and  neither  of  the  bettors 
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oonld  recover  his  stake  from  the  stakeholders 
before  the  determination  of  the  event.  Emery 
V.  Ricluirds,  14  M.  &  W.  728  ;  15  L.  J.,  Ex.  49. 

An  agreement  to  walk  a  match  for  200Z.  a 
side,  the  money  being  deposited  with  a  stake- 
holder, is  a  wager,  and  null  and  void  under  8  & 
9  Vict.  c.  109,  8.  18.  Dlffgle  v.  Higg9,  2  Ex.  D. 
422  ;  46  L.  J.,  Ex.  721 ;  37  L.  T.  27  ;  25  W.  R. 
777— C.  A.    Reversing  25  W.  R.  607. 

Subicription  or  Contribution  toLawftd  Game.] 

— ^And  the  deposit  of  the  money  is  not  a  sub- 
scription or  contribution  for  a  sum  of  money  to 
be  awarded  to  the  winner  of  a  lawful  game 
within  the  proviso  of  that  enactment ;  and  al- 
though the  winner  of  the  match  cannot  sue  the 
loser  or  the  stakeholder  to  recover  the  stakes, 
yet  a  depositor  may  maintain  an  action  to  re- 
cover back  the  share  depositetl  by  him  with  the 
stakeholder.  Ih.  ;  S.  P.,  TrhnUe  y 'Hilly  5  App. 
Cas.  342 ;  49  L.  J.,  P.  C.  49  ;  42  L.  T.  103  ;  28  W. 
R.  479— P.  C. 

D.  and  S.  agreed  to  walk  a  match  for  200Z.  a 
side,  and  each  deposited  200Z.with  the  defendant 
to  be  paid  to  the  winner.  S.  won  the  match. 
D.,  after  the  determination  of  the  match,  but 
before  the  money  was  paid  over  to  S.,  demanded 
the  sum  deposited  by  him  from  the  defendant : — 
Held,  that  he  was  entitled  to  recover  his  share  of 
the  deposit  from  the  defendant.    lb. 

Horse-raoe  already  Bnn.] — A  wager  of  more 
than  10/.  on  a  horse-i*ace  already  run  was  not 
illegal,  under  9  Ann.  c.  1 4,  s.  ^5.  Pugh  v.  Jen- 
hing,  1  Q.  B.  631  ;  1  G.  &  D.  40  ;  5  Jur.  1082. 

Sight  of  Action.] — No  action  can  be  main- 
tained against  the  loser  of  a  bet  of  lOZ.  for  re- 
fusing to  pay  the  same,  though  the  bet  is  upon  a 
legal  horse-race.  Tliarj^e  v.  Cnlemaii^  1  C.  B. 
990  ;  14  L.  J.,  C.  P.  260  ;  9  Jur.  903.  * 

O.  and  T.  made  up  a  match  for  100/.,  to  trot 
their  respective  horses  a  given  distance.  0. 
made  up  his  stakes  by  getting  his  friends  to  take 
shares.  The  defendant  took  fifty  shares,  and  dis- 
posed of  twenty  to  plaintiff.  O.'s  horse  won. 
The  defendant  promised  the  plaintiff  to  pay  him 
as  soon  as  he  was  paid  by  0.  0.  afterwards 
paid  the  defendant : — Held,  that  the  plaintiff 
could  not  sue  the  defendant  as  for  money  had 
and  received,  the  wager  being  illegal.  Jfarthi 
V.  Sntfthy  4  Bing.  N.  C.  436  ;  6  Scott,  268  ;  6  D. 
P.  C.  639  ;  1  Am.  194  ;  9  Jur.  376. 

No  action  will  lie  on  a  wager,  though  above 
50Z.,  that  a  single  horse  shall  run  on  the  high 
road  from  A.  to  B.,  and  arrive  sooner  than  one 
of  two  horses  placed  at  any  distance  the  owner 
should  please,  sach  a  race  not  being  legalized  by 
13  Geo,  2.  c.  19, or  18  Geo.  2,  c.  34,s.  11.  JVIuiley 
V.  Pajot,  2  B.  &  P.  51. 

Nor  on  a  wager  that  the  plaintiff  could  per- 
form a  certain  journey  in  a  postchaisc  and  pair 
of  horses  in  a  given  time.  Ximnhes  v.  Paqiiea^ 
6  T.  R.  499  ;  1  Esp.  311. 

Where  one  Party  can  determine  Wager.] 

— ^No  action  can  be  maintained  by  A.  against  B. 
on  a  wager,  in  which  A.  bets  that  B.  will,  and  B. 
that  he  will  not,  pass  his  examination  as  an  at- 
torney ;  inasmuch  as  B.  has  the  power  of  deter- 
mining the  wager  in  his  own  favour.  Fisher  t. 
Waltham,  4  Q.  B.  889  ;  D.  &  M.  142  ;  12  L.  J., 
Q.  B.  330 ;  7  Jur.  625. 


Agreements  in  the  Nature  of  Wagers.] — 

An  action  was  brought  for  a  breach  of  the  follow* 
ing  agreement : —  The  plaintiff  agreed  to  buy, 
and  the  defendant  agreed  to  sell,  his  horse  Part- 
ington for  200/.,  provided  he  trotted  eighteen 
miles  within  one  hour  within  one  month  ;  and 
if  the  task  was  not  performed,  the  horse  was 
thereby  sold  to  the  plaintiff  for  1«.,  which  the 
plaint^  that  day  paid  to -the  defendant.  At  the 
trial,it  appeared  that  the  task  was  not  performed^ 
and  that  the  defendant  had  refused  to  deliver 
the  horse  to  the  plaintiff.  A  verdict  was  found 
for  the  plaintiff  : — Held,  upon  a  motion  to  arrest 
the  judgment,  that  this  agreement  was  illegal,, 
and  within  9  Ann.  c.  14.  Brpgden  v.  Marriott^ 
3  BLng.  N.  C.  88  ;  2  Scott,  712  ;  2  Hodges,  136. 

An  agreement  between  two  persons,  each  of 
whom  is  possessed  of  a  horse,  to  ride  a  race,  the 
winner  to  have  both  horaes,  is  null  and  void, 
being  an  agreement  by  way  of  wagering,  within 
8  &  9  Vict.  c.  109,  8.  18,  and  not  an  agreement  to 
contribute  towards  a  prize  to  be  awarded  to  the 
winner  of  a  lawful  game,  within  the  meaning  of 
the  proviso  in  that  section.  Coombs  v.  Dibble, 
1  L.  R.,  Ex.  248  ;  35  L.  J.,  Ex.  167 ;  12  Jur.,. 
N.  S.  456  ;  14  L.  T.  415  ;  14  W.  R.  676 ;  4  H.  &  C. 
375. 

In  the  course  of  a  bargain  between  the  plain- 
tiff and  the  defendant  for  the  sale  of  goods,  a 
dispute  ai*ose  as  to  the  price  of  similar  goods  on 
a  former  sale  ;  and  the  following  memorandum 
was  signed : — "The  plaintiff  states  that  the  goods 
sold  by  him  to  the  defendant,  and  afterwards 
burnt,  were  invoiced  at  5*.  9<i.  per  cwt.  of  112  lbs.. 
The  defendant  says  the  price  was  6*.  per  cwt. 
The  losing  man  is  to  pay  for  the  winner  one 
gallon  of  best  brandy.  The  five  tons  of  rags, 
now  lying  at  the  Salford  station  arc  to  bo  regu- 
lated, as  to  price,  according  to  the  above,  viz.,. 
.the  plaintiff  says  they  ure  invoiced  at  5*.  9</. : 
the  defendant  says  6«.  It  is  also  agreed  by  both 
parties  that  if  the  plaintiff  is  wrong,  they  are  to 
be  charged  at  3*.  only ;  if  the  defendant  is  wrong 
he  is  to  pay  for  the  same  6*. : " — Held,  that,  in- 
dependently of  the  clause  about  the  brandy,  this 
Wiis  a  contract  by  way  of  wagering  within  8  &  9 
Vict.  c.  109,  s.  18,  and  therefore  could  not  be 
enforced  by  the  plaintiff  in  an  action  for  goods 
bargained  and  sold.  litmrkc  v.  SJiort^  5  El.  &  BL 
904  ;  25  L.  J.,  Q.  B.  196  ;  2  jur.,  N.  S.  352. 

The  plaintiff  was  a  "  tipster,"  i.e.,  gave  infor- 
mation as  to  the  probable  winnera  of  horse-races, 
Upon  his  giving  the  name  of  a  horse  to  the 
defendant  as  the  probable  winner  of  a  certain 
race,  it  was  agreed  between  them  that  the  plain- 
tiff should  have  21.  on  the  horse  at  25  to  1 :  that 
is  to  say,  that  if  the  defendant  backed  the  horso 
and  won,  the  plaintiff  should  have  50/.  out  of 
his  winnings,  but  if  the  horse  lost  the  plaintiff 
should  pay  the  defendant  21,  The  defendant  did 
back  the  horse  and  it  won,  and  the  plaintiff 
thereupon  claimed  501.  out  of  the  defendant's 
winnings : — Held,  that  the  agreement  was  void 
within  8  &  9  Vict.  c.  109,  s.  18,  and  that  the 
501,  could  not  be  recovered.  Higgiiison  v.  Simp- 
son, 2  C.  P.  D.  76  ;  46  L.  J.,  C.  P.  192  ;  36  L.  T. 
17  ;  25  W.  R.  303. 

A  wager,  under  the  disguise  of  a  contract  ta 
pay  a  reward  for  information,  is  illegal.    lb, 

Besoission  of  Contract   by  Tossing.;]  —  The 

plaintiff  and  the  defendant  had  agreed  m  \^Tit- 
ing  that  the  plaintiff  should  take  a  lease  of  the 
defendant  and  buy  a  goodwill  and  fixtures  for 
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800Z. ,  of  which  251.  was  to  be  paid,  and  was  paid, 
by  the  plaintiff  as  a  deposit.  Afterwards  the 
defendant  offered  the  plaintiff  50/.  to  be  off  the 
bargain.  The  plaintiff  refused  this,  but  the 
parties  agreed  that  it  should  be  settled  by  a  toss 
whether  the  defendant  should  give  the  plaintiff 
hOl,  or  76/.  to  be  off  the  bargain.  The  defendant 
won  the  toss,  and  when  the  plaintiff  sued  him 
for  the  50/.,  and  for  the  26/.  deposit,  set  up  that 
the  contract  of  rescission  was  a  wagering  one 
4ind  void,  under  8  &  9  Vict.  c.  109,  s.  18.  The 
jury  found  that  the  deposit  was  not  in  contem- 
plation of  the  parties,  but  that  a  rescission  of  the 
contract  was  in  fact  made  : — Held,  that  the 
plaintiff  was  entitled  to  recover  both  the  50/.,  as 
consideration  for  the  rescission,  and  also  the  25/. 
deposit,     Wilson  v.  Coh'^  36  L.  T.  702. 

b.  Invalidity  for  Immorality  and  Impolicy. 

An  action  will  not  lie  upon  a  voluntary  wager 
between  two  indifferent  persons,  upon  the  sex  of  a 
third  person,  apparently  a  man,  having  acted 
and  continuing  to  act  as  such  in  various  public 
characters.  Firet,  because  such  inquiry  tends  to 
indecent  evidence  ;  and  secondly,  because  it 
tends  to  disturb  the  peace  of  the  individual  and 
of  society.     De  Costa  v.  Jones,  Cowp.  729. 

A  policy  upon  the  sex  of  a  person  is  a  wagering 
l)olicy,  within  14  Geo.  3,  c.  48.  Boehuck  v. 
Jfammerton,  Cowp.  737. 

And  an  action  cannot  be  maintained  upon  a 
wager  whether  an  unmarried  woman  has  had  a 
child.    Ditchhurn  v.  Goldsmith,  4  Camp.  152, 

A  wager  by  which  the  defendant  received 
from  the  plaintiff  100  guineas  on  the  31st  May, 
1802,  in  consideration  of  paying  the  plaintiff  a 
guinea  a  day  as  long  as  Napoleon  Buonaparte 
(then  first  consul  of  the  French  Republic)  should 
live,  which  bet  arose  out  of  a  conversation  upon 
the  probability  of  his  coming  to  a  violent  death 
by  assassination  or  otherwise,  is  void  on  the 
gi-ounds  of  immorality  and  impolicy.  Gilbert  v. 
WyA/-*,  16  East,  150. 

A  wager  between  two  voters,  with  respect  to 
the  event  of  an  election  of  a  member  to  serve  in 
.j)arliament  laid  before  the  poll  began,  is  illegal. 
Allen  V.  Uearn,  1  T.  R.  5C. 

A  wager  respecting  the  amount  of  any  branch 
•of  the  public  revenues  is  illegal,  because  it  leads 
to  an  improper  discussion,  and  is  contrary  to 
sound  policy.     At/wifold  v.  JBeard,  2  T.  R.  610. 

So  a  wager  as  to  the  conviction  or  the  acquittal 
of  a  prisoner  on  trial  on  a  criminal  charge  is 
illegal,  as  being  against  public  policy.  Bran^  v. 
Jones,  5  M.  &  W.  77  ;  2  H.  &  H.  67  ;  3  Jur.  318. 

An  engagement,  in  consideration  of  40  guineas, 
to  pay  100/.,  in  case  Brazilian  stock  should  be 
done  at  a  certain  sum  on  a  certain  day,  sub- 
scribed by  several  persons,  each  for  himself,  is  a 
policy  of  insurance,  and  void,  under  14  Geo.  3, 

c.  48.    Paterson  v.  Powell,  9  Bing.  320 ;  2  M.  & 
-Scott,  399. 

A  wager  that  A.  had  purchased  of  B.  is  not 
void  at  common  law,  or  prohibited  by  14  Geo.  3, 
c.  48.     Good  V.  Elliott,  3  T.  R.  693. 

o.  Money  Paid  by  Third  Person. 

Eeqneit  to  Bet— Implied  Authority  to  Pay.] — 
A  testator  had  requested  a  friend  to  bet  for  him 
on  certain  horses,  and  the  friend  paid  the  amount 
lost  by  the  bets  :— Held,  that  the  request  to  bet 

"^plied  an  authority  to  pay  the  bets  if  loEt,  and 


that  the  friend  was  entitled  to  prove  against  the 
estate  for  the  amount  paid  by  him  in  respect  of 
the  bets.  Bubh  v.  Yelverton,  Ker,  In  re,  24 
L.  T.  822  ;  19  W.  R.  739. 

The  employment  of  an  agent  to  make  a  bet  in 
his  own  name  on  behalf  of  his  principal  implies 
an  authority  to  imy  the  bet  if  lost,  and  on  the 
making  of  the  bet  that  authority  becomes  irre- 
coverable. Itead  V.  Anderson,  10  Q.  B.  D.  100  ; 
52  L.  J.,  Q.  B.  214  ;  48  L.  T.  74  ;  31  W.  R.  453  ; 
47J.  P.  311. 

A  plaintiff  who,  by  the  defendant's  authoritj* 
lays  illegal  bets  in  the  defendant's  name,  and 
losing,  pays  them  without  a  subsequent  exprem 
direction  so  to  do,  cannot  recover  from  the  de- 
fendant the  amount  of  the  money  so  paid.  Clatf^ 
ton  V.  Dilly,  4  Taunt.  165. 

Where  a  dinner  is  ordered  at  a  tavern  by  the 
authority  of  two  persons  who  have  laid  a  wager 
of  a  rump  and  a  dozen,  if  the  'winner  pays  the 
bill  he  may  maintain  an  action  against  the  loser 
for  money  paid,  to  recover  the  amount  JIuHty 
V.  Cnehett,  3  Camp.  168. 

Money  paid  in  discharge  of  a  lost  bet  made 
for  another  person  is  recoverable  from  such  other 
person.  Oldham  ▼.  Ramsden,  44  L.  J.,  C.  P. 
309  ;  32  L.  T.  825. 

To  an  action  for  money  pai4  for  the  use  of 
defendant,  there  was  a  plea  that  the  monev 
was  paid  after  16  &  17  Vict.  c.  119  (the  Betting 
Houses  Act),  and  was  knowingly  paid  by  the 
plaintiff  to,  and  received  by,  the  owner,  occupier 
or  keei)er  of  a  certain  house,  office,  room  or 
place  opened,  kept  and  used  for  the  purpose  of 
betting  with  persons  resorting  thereto.  At  the 
trial  the  evidence  was  that  the  plaintiff,  a  bet- 
ting agent,  was  a  member  of  a  club  consisting  of 
about  1,400  persons,  in  which  there  was  a  room 
wherein  the  members  betted  with  one  another, 
and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, who  was  not  a  member  of  the  club,  made 
bets  there  with  members  on  certain  horse-races, 
which  bets,  having  been  afterwards  lost,  the 
plaintiff  paid : — Held,  that  the  plea  was  not 
proved  by  the  evidence,  and  that  the  transaction 
not  being  illegal,  the  plaintiff  was  entitled  to 
recover  the  money  he  had  so  paid.    Ih. 

It  is  no  defence  to  an  action  against  the  ac- 
ceptor of  a  bill  of  exchange  that  the  bill  was 
given  for  bets  on  horse-races,  made  by  the  drawer 
as  the  acceptor's  agent,  but  paid  by  him  without 
the  acceptor's  request.  Quids  v.  JlarrUon^  10 
Ex.  572  ;  3  C.  L.  R.  353  ;  24  L.  J.,  Ex.  66. 

d.  Money  Lent  by  Third  Person. 

For  Payment  of  Bets.] — Money  lent  to  enable 
the  borrower  to  pay  a  bet  which  he  has  already 
lost  does  not  constitute  a  debt  for  an  illegal  con- 
sideration within  5  &  6  Will.  4,  c.  41,  s.  1,  and  is 
consequently  recoverable  by  the  lender.  Pjfkt^ 
Ex  parte.  Lister,  In  re,  8  Ch.  D.  754  ;  47  L.  J., 
Bk.  100 ;  38  L.  T.  923  ;  26  AV.  R.  806. 

For  Illegal  Oame.1 — ^Moncy  lent  for  the  pur- 
pose of  playing  an  illegal  game  cannot  be  reco- 
vered back.  JPKinnell  v.  Robinson,  3  M.  &  W. 
434. 

By  Lieenied  Viotnaller.] — Money  lent 

by   a    licensed    publican    for   the   purpose  of 
enabling  a  guest  to  play  at  skittles  cannot  be  re- 
covered, the  "  knowingly  suffering  any  unlawfa 
games,  or  any  gaming  whatsoever,"  upon  the  pre> 
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mises,  being  an  offence  against  the  tenor  of  the 
publican's  licence,  which  subjects  him  to  penal- 
ties under  9  Geo.  4,  c.  61,  s.  21.  Ihot  v.  iaker^ 
6  Scott,  N.  B.  301 ;  5  M.  &  G.  335  ;  7  Jur.  131, 

EnLployment  of  Principal's  Xonej  by  Agent.] 
— An  agreement  between  a  principal  and  his 
agent  tluit  the  agent  sh^l  employ  moneys  of  the 
principal  in  betting  on  horse-races,  and  pay  over 
the  winnings  therefrom  to  his  principal,  is  not  a 
contract  by  way  of  gaming  or  wagering  rendered 
void  by  8  &  9  Vict.  c.  109,  s.  18,  nor  is  it  ill^l. 
Beetton  v.  Beettton^  1  Ex.  D.  13  ;  45  L.  J.,  Ex. 
230 ;  33  L.  T.  700  ;  24  W.  R.  96. 

To  a  declaration  on  a  cheque,  the  defendant 
pleaded  that  he  had  delivered  the  cheque  to  the 
plaintiff  in  respect  of  money  alleged  to  be  due 
from  the  defendant  to  the  plaintiff  upon  a  con- 
tract made  between  them  by  way  of  wagering, 
whereby  it  was  agreed  that  the  plaintiff  should 

Say  the  defendant  certain  moneys,  and  that  the 
etendant  should  employ  them  and  certain 
moneys  of  his  own  in  making  bets  and  wagers 
upon  the  result  of  certain  horse  races,  and  should 
pay  to  the  plaintiff  a  certain  proportion  of  the 
winnings,  and  'that,  except  as  aforesaid,  there 
was  no  consideration  for  the  cheque  : — Held,  that 
the  plea  was]  bad,  as  the  plaintiff  was  not  seek- 
ing to  recover  on  any  contract  or  agreement  by 
way  of  gaming  or  wagering  void  under  8  &  9 
Vict.  c.  109,  s.  18.    lb, 

e.  In  Other  Ooimtrlee. 

Money  won  at  play  or  lent  for  the  pur- 
pose of  gambling  in  a  country  where  the  games 
are  not  illegal,  may  be  recovered  in  the  courts 
of  this  country.  Qunrrier  v.  CMaton,  1  Ph.  147  ; 
6  Jur.  959  ;  12  L.  T.  57. 

It  is  no  defence  to  an  action  for  money  lost 
in  France,  that  it  was  lent  for  the  purpose  of 
gaming  there.    XiTig  v.  Kemp,  8  L.  T.  255, 

f.  Becovery  of  Depoeite. 

Bepndiation  of  Wager  before  Determination  of 

Event]— The  8  &  9  Vict.  c.  109,  s.  18,  which 
avoids  contracts  by  way  of  gaming  or  wagering, 
and  prohibits  the  maintenance  of  actions  for  the 
recovery  of  money  won  upon  any  wager,  or  depo- 
sited in  the  hands  of  a  stakeholder  to  abide  the 
event  of  any  wager,*  does  not  preclude  the  party 
who  repudiates  the  wager,  before  the  event  is 
ascertained,  from  recovering  from  the  stakeholder 
the  amount  of  his  deposit.  Vamey  v.  Hichnian, 
5  C.  B.  271  ;  5  D.  &  L.  364  ;  17  L.  J.,  C.  P. 
102. 

The  8  &  9  Vict.  c.  109,  s.  18,  does  not  preclude 
a  party  who  repudiates  a  wager  before  tne  event 
is  ascertained  from  recovering  from  the  stake- 
holder the  amount  of  his  deposit.  Martin  v. 
Hewson,  10  Ex.  737  ;  24  L.  J.,  Ex.  174  ;  1  Jur., 
N.  S.  214. 

To  an  action  for  money  received  to  the  use  of 
the  plaintiff,  a  plea  that  the  money  was  depo- 
sited by  the  plaintiff  in  the  hands  of  the  defen- 
dant as  stakeholder,  to  abide  an  illegal  event  on 
which  it  had  been  wagered  by  the  plaintiff  with 
H.,  is  bad,  for  not  alleging  that  the  ill^al  event 
had  occurred,     lb. 

It  is  a  good  answer  to  an  action  for  money  had 

and  received  that  the  money  was  deposited  in  the 

hands  of  thedef  endant  to  abide  the  event  on  which 

a  wager  was  made,  and  was  claimed  by  the  plaintiff 
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as  the  winner  of  the  wager,  and  that  he  did  not  re- 
pudiate the  wager,  nor  demand  back  his  money  be- 
fore the  event  thereof,  and  had  never  repudiated 
the  wager,  nor  claimed  the  money  on  any  ground 
than  as  the  winner  of  the  wager,  and  that  no  part 
of  the  money  was  a  subscription  or  a  contribu- 
tion, or  due  on  any  agreement  to  subscribe  or 
contribute  for  or  towards  any  plate,  prize,  or  sum 
of  money  to  be  awarded  to  the  winner  or  win- 
ners of  any  lawful  game,  sport,  pastime,  or  exer- 
cise. Savage  v.  Madder^  36  L.  J.,  Ex.  178 ;  16 
L.  T.  600  ;  16  W.  R.  910. 

When  Stakei  not  paid  over.] — ^When  the  loser 
of  an  illegal  wager  repudiates  the  wager  at  any 
time  before  the  stakes  nave  been  paid  over  by  the 
stakeholder,  and  before  action,  he  can  recover 
his  own  stake.  Oraham  v.  Thompson,  2  Ir.  R., 
C.  L.  64  ;  16  W.  R.  206. 

A  plea  of  illegality  under  8  &  9  Vict.  c.  109,  s. 
18,  must  bring  the  case  expressly  within  the  sta- 
tute ;  and  if  it  is  consistent  with  a  state  of  facts 
on  which  the  plaintiff  is  entitled  to  recover,  it  is 
bad  on  demurrer.    lb. 

Liability  of  a  Stakeholder.]— A  stakeholder  re- 
ceiving country  bank  notes  as  money,  and  pay- 
ing them  over  wrongfully  to  the  original  staker 
after  he  has  lost  the  wager,  is  answerable  to  the 
winner  for  money  had  and  received  to  his  use, 
Pickard  v.  Bankes,  13  East,  20. 

But  not  after  the  wager  has  been  determined 
against  the  plaintiff.  Brandon  v.  Ilibbert,  4 
Camp.  37, 

In  order  to  maintain  an  action  against  a  stake- 
holder to  recover  the  amount  of  stakes  deposited 
with  him  to  abide  the  determination  of  certain 
persons  on  a  legal  event,  the  plaintiff  must  either 
have  the  decision  in  his  favour,  or  shew  that  it 
was  no  longer  practicable  to  obtain  it.  Broio-n 
V.  Overbury,  11  Ex.  716  ;  25  L.  J.,  Ex.  169. 

Hotiee  to  Stakeholder.]— Where  A.  and  B. 
deposited  money  in  the  hands  of  a  stakeholder  to 
abide  the  event  of  a  boxing^match,  and  after  the 
battle  A.  clain^ed  the  whole  sum  from  the  stake- 
holder, and  threatened  him  with  an  action  if  he 
paid  it  over  to  B.,  which  he  nevertheless  did,  by 
the  direction  of  the  umpire  : — Held,  that  A,  was 
entitled  to  recover  from  him  his  own  stakes,  as 
money  had  and  received  to  his  use,  on  the  ground 
of  its  being  an  illegal  wager.  Hattelow  v.  Jack- 
son, 8  B.  &  C.  221  ;  2  M.  &  R.  209. 

It  would  be  otherwise  if  no  notice  was  given,  lb,. 

The  plaintiff  deposited  with  the  defendant 
200/.  to  abide  the  event  of  a  match  between  a 
horse  of  the  plaintiff  and  another  horse  belong- 
ing to  G. ;  but  before  the  day  fixed  for  the  race, 
he  gave  notice  to  the  defendant  that  he  revoked 
the  authority  to  pay  over  the  money,  and  de- 
manded the  return  of  it : — ^Held,  that  the  plain- 
tiff was  entitled  to  recover  such  deposit.  Tho 
contract  under  which  the  money  was  deposited 
was  one  by  way  of  wagering,  and  therefore  null 
and  void  under  the  Colonial  Act,  14  Vict.  No.  9, 
s.  8  (which  is  in  the  same  terms  as  the  Imperial 
Act,  8  &  9  Vict.  c.  109  s.  18).  It  was  not  an 
agreement  to  contribute  a  sum  of  money  within 
the  meaning  of  the  proviso  contained  in  the  said 
section  ;  which  proviso  applies  to  contributions 
other  than  wagers.  Biggie  v.  Higgs  (2  Ex.  D, 
422)  approved.  Trimble  v.  Hill,  5  App.  Cas. 
342  ;  49  L.  J.,  P.  C.  49  ;  42  L.  T.  103  ;  28  W.  R. 
479. 
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D.  &  S.  agreed  to  walk  a  match  for  2002.  a  side, 
and  each  deposited  2002.  with  the  defendant  to 
be  paid  to  the  winner.  S.  won  the  match.  D. 
after  the  determination  of  the  match,  but  before 
the  money  was  paid  over  to  S.,  demanded  the 
sum  deposited  bj  him  from  the  defendant: — 
Held,  that  he  was  entitled  to  recover  his  share 
of  the  deposit  from  the  defendant.  DigaU  v. 
Higgt,  2  Bx.  D.  422  ;  46  L.  J.,  Bx.  721  ^37  L. 
T.  27  ;  26  W.  E.  777— C.  A. 

When  the  loser  of  an  ill^^l  wager  repudiates 
it  and  demands  his  deposit  back  at  any  time  be- 
fore the  stakes  have  been  paid  over  by  the  stake- 
holder, the  authority  of  the  latter  is  determined  ; 
and  the  loser  may  recover  his  own  stake  as 
money  had  and  received  by  the  stakeholder  to 
his  use.  Hampden  y.  Walsh,  1  Q.  B.  D.  189  ;  45 
L.  J.,  Q.  B.  238 ;  33  L.  T.  862  ;  24  W.  R.  607. 

Illegality  of  Wager.]— H.  and  W.  each 

deposited  600Z.  in  the  hands  of  a  stakeholder, 
upon  an  agreement  that  if  W.,  before  a  certain 
date,  proved  the  convexity  or  curvature  to  and 
fro  of  any  canal,  river,  or  lake,  by  actual 
measurement  and  demonstration  to  the  satisfac- 
tion of  certain  referees  he  should  receive  both 
sums,  but  that  if  he  &iled,  then  H.  should  receive 
both.  The  experiment  was  made,  and  the  re- 
ferees decided  m  &iyour  of  W. : — Held,  that  the 
agreement  was  a  wager,  and  consequently  null 
and  void,  within  8  &  9  Vict.  c.  109,  s.  18.    Ih. 

H.  and  B.  deposited  502.  each  with  N..  and  en- 
tered into  a  written  agreement  that  the  1002. 
should  be  paid  to  H.  if  his  horse  trotted  eighteen 
miles  in  an  hour,  and  if  not,  then  to  B.  The  re- 
feree decided  that  the  horse  did  trot  the  distance 
"within  the  hour.  B.  demanded  his  502.. back 
from  N.  before  the  money  had  been  paid  over  to 
H. : — Held,  that  B.  was  entitled  to  recover  his 
«take  back  from  N..  for  that  the  transaction  was 
simply  a  wager,  and  did  not  come  within  the  pro- 
viso in  8  &  9  Vict,  c  109,  s.  18,  as  to  contribu- 
tions to  a  prize  or  sum  of  money  to  be  awarded 
to  the  winner  of  any  lawful  game,  sport,  pas- 
time, or  exercise.  Batson  v.  Xetoman,  1  C.  P. 
D.  573  ;  25  W.  R.  85. 


Death  of  Stakeholder— Liability  of  Es- 


tate.] — The  amount  of  a  bet  lost  at  a  horse-race 
was  paid  by  the  loser  into  the  hands  of  a  third 
party,  upon  the  faith  of  the  promise  of  the  latter 
to  pay  it  to  the  winner.  The  person  who  re- 
•ceived  the  money  died  before  he  had  paid  it  to 
the  winner.  A  claim  filed  in  equity  by  the 
winner  to  be  paid  the  amount  out  of  the  assets 
of  the  deceasea  was  disallowed.  Beyer  v.  Adams. 
26  L.  J.,  Ch.  841  ;  3  Jur.,N.  S.  709. 


Payment  by  Adminiitratriz.]— Moneys 


-which  had  been  deposited  with  a  testator  to 
abide  the  result  of  bete  between  himself  and  the 
•depositors,  were,  after  his  death,  returned  to  the 
■depositors  by  his  administratrix,  who,  at  the 
■same  time,  paid  the  amount  of  such  of  the  bets 
.as  were  not  pending  at  his  death,  but  had  been 
•decided  against  him  in  his  lifetime  :— Held,  that 
in  respect  of  the  deposits  so  returned  upon  bets 
not  decided  in  his  lifetime,  the  administratrix 
-was  entitled  to  credit  in  her  accounts  against  the 
^general  estate  ;  but  not  so  in  respect  of  the  sums 
paid  for  bets  decided  before  his  death,  and  for 
the  deposits  upon  such  bets.  Manning  v.  Pur- 
<felly  7  Do  G.,  M.  &  G.  65  ;  24  L.  J.,  Ch.  522. 


Before  •  Ik  9  Vittt  e.  109,  1. 19.1 — Money  de- 
posited upon  an  illegal  wager,  laid  on  a  fatore 
event,  might  be  recovered  l^ore  the  event  hap- 
pened.   Aubert  y.  WaUk,  3  Taunt.  277. 

So  money  deposited  on  an  illegal  wager  might 
be  reooyered  back  from  the  winner  after  the 
wager  had  heesx  lost  Laeaussade  y.  Whit^,  7 
T.  R.  635  ;  2  Bsp.  629. 

Payment  made  withLooer*!  Gonaeat.] — 

But  where  the  money  deposited  on  an  ill^al 
wager  had  been  paid  over  to  the  winner  by  the 
consent  of  the  loser,  the  latter  could  not  after- 
wards maintain  an  action  against  the  former  to 
recoyer  back  his  deposit.  Hatoson  v.  Hancock,  8 
T.  R.  676. 

Before  Payment  over.] — If  a  wager  was  de- 
posited with  a  stiJceholder  on  the  event  of  a  battle 
to  be  fought  by  the  parties  laying  the  wager, 
and  it  was  not  paid  oyer,  though  the  battle  was 
fought,  either  party  might  recover  from  the 
stakeholder  the  sum  deposited  by  him.  Ccftton 
y.  Thvrlandyb  T.  R.  405. 

A  person  who  deposited  in  the  hands  of  a 
stakeholder  a  sum  as  a  wager,  on  the  event  of  a 
boxing-match  between  himself  and  another, 
might,  after  committing  a  breach  of  the  peace  by 
fighting,  recover  back  Ms  deposit  from  the  stake- 
holder, haying  demanded  it  before  it  was  paid 
over.    Smith  v.  BiekmorCf  4  Taunt.  474. 


g.  Secnritiea. 

i.  General  Rvle, 

Eifoot  of  5  Ik  6  Will.  4,  o.  41,  s.  1.1— The  statute 
has  a  prospective  operation.  Hitchcoch  y.  Way, 
6  A.  &  B.  943  ;    2  K.  &  P.  72  ;   W.,  W.  k,  D.  491. 

Semblc,  that  the  construction  put  by  some  of 
the  old  authorities  on  9  Ann.  c.  14,  s.  1 — namely, 
that  it  only  avoided  the  security  given  for  a 
gaming  debt»  and  not  the  contract  to  pay  the 
debt  itself — was  erroneous;  but,  at  all  events, 
such  construction  cannot  be  held  good  since  5^6 
Wm.  4,  c.  41.  ApplegaHh  v.  Colley,  10  M.  &  W. 
723  ;  12  L.  J.,  Bx.  34  ;  7  Jur.  18. 

Judgment  obtained  AdvonMly.] — In  an  action 
against  the  marshal,  for  an  escape  of  a  prisoner 
in  custody  under  an  execution  on  a  judgment 
obtained  adyersely  against  him,  it  was  no  defence 
that  the  judgment  was  to  recover  the  amount  of 
a  bill  of  exchange  given  for  money  lost  at  play, 
the  16  Gar.  2,  c.  7,  and  9  Ann.  c  14,  not  including 
judgments  obtained  adyersely,  but  those  only 
given  to  secure  money  lost  at  play.  Ckajmam 
v.  Lane,  1  G.  &  D.  623 ;  11  A.  &;  E.  980— Ex.  Ch. 

ii  Bills  of  Exchange. 

Benewals.]  —  To  a  declaration  by  drawer 
against  .acceptor  of  two  bills  of  exchange  for  502. 
each,  he  pleaded  that  he  accepted  the  bills  at  the 
request  of  a  third  person,  to  whom  he  had  lost 
1002.  by  gaming,  and  in  consideration  of  the  sum 
so  lost ;  that  there  was  no  other  consideration, 
and  that  the  plaintiff,  when  the  bills  were  drawn 
and  accepted,  had  notice  of  the  gaming  considera- 
tion. It  appeared  on  the  trial  that  the  defen- 
dant at  first  accepted,  in  consideration  of  the 
gaming  transaction,  a  bill  drawn  by  the  plaintiff 
for  1002.,  which  was  dishonoured,  and  the  plain- 
tiff then  gave  him  time,  and  took  the  acceptances 
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<leclare(l  upon  by  way  of  renewal ;  and  that 
the  plaintifE  at  that  time  knew  of  the  gaming 
transaction  : — Held,  first,  no  material  variance, 
the  evidence  shewing  sufficiently  that  the  accept- 
ances declared  upon  were  given  for  the  original 
gaming  transaction.  Hay  v.  Ayling,  16  Q.  B. 
423  ;  20  L.  J.,  Q.  B.  171 ;  16  Jur.  605. 

Held,  secondly,  not  material  that  the  latter 
acceptances  were  given  partly  on  a  new  con- 
sideration, namely,  the  extension  of  time  for 
payment.    Tb, 

The  validity  of  the  plea  was  not  affected  by 
8  &  9  Vict.  c.  109,  s.  18,  which  makes  the  con- 
tract, but  not  a  security,  void ;  for  under  5  &  6 
Will.  4,  c.  41,  s.  1,  the  consideration  for  the  se- 
curity is  illegal,  and  the  plaintiff  was  not  a  bonft 
tide  holder.    Ih. 

Spedal  Plea— ETidence.]— To  an  action  by 
indorsee  against  acceptor  of  a  bill,  he  pleaded, 
that,  before  the  accepting  of  the  bill,  he,  at  one 
sitting  and  meeting,  and  on  credit,  lost  to  C, 
who  won  of  the  d^endant,  a  sum  exceeding 
lOOZ.,  by  gaming  and  playing  at  vingt-un  ;  that 
afterward,  and  before  the  accepting,  the  defen- 
dant, at  one  sitting  and  meeting,  and  on  credit, 
lost  to  C,  who  won  of  the  defendant,  a  sum  ex- 
ceeding 1002.,  by  gaming  and  playing  at  the  game 
of  hazard ;  and  the  sums,  making  together  2,654Z., 
having  been  won  and  lost,  and  remaining  unpaid, 
it  was  agreed  between  C.  and  the  defendant,  that 
5002.,  parcel  thereof,  should  be  secured  to  C.  by 
his  acceptance.  At  the  trial  it  was  proved  that 
there  were  five  bills  for  500/.  each,  that  C.  and 
the  defendant  had  played  together  at  vingt-un 
and  hazard,  and  that  C.  had  won  of  the  defendant 
more  than  the  amount  of  the  five  bills ;  but  there 
was  no  evidence  of  any  loss  at  vingt-un.  It  did 
not  appear  that  there  had  been  more  than  two 
meetings  at  which  the  defendant  lost : — Held, 
first,  that  there  was  evidence  to  warrant  the  find- 
iiig  of  the  jury  that  more  than  100/.  had  been 
lost  at  one  sitting.  Cooke  v.  St  rat  ford  or  Stafford, 
13  M.  &  W.  379  ;  2  D.  &  L.  399  ;  14  L.  J.,  Ex.  66. 

Held,  secondly,  that,  as  there  was  no  evidence 
-of  any  loss  at  vingt-un,  the  plea  was  not  proved 
as  framed.    lb, 

a 

Accepted  by  Ibird  Party.] — ^A.  and  B.  jointly 
made  bets  with  third  persons  on  a  horse-race,  B. 
received  the  money,  and  gave  A.  a  bill  accepted 
by  C.  (who  was  no  party  to  the  betting)  for  his 
share : — Held,  that  A.  was  not  preclud^  by  8  &  9 
Vict.  c.  109,  8. 18,  from  suing  C.  upon  the  bilL 
J'ohfuo7i  V.  LaTuley,  12  C.  B.  469. 

Payment  by  Agent.] — It  is  no  defence  to  an 
miction  against  the  acceptor  of  a  bill  of  exchange, 
that  the  bill  was  given  for  bets  on  horse-races, 
made  by  the  drawer  as  the  acceptor's  agent,  but 
paid  by  him  without  the  acceptor's  request. 
Ovldit  V.  Harrison,  10  Ex.  672  ;  3  C.  L.  R.  353  ; 
24  L.  J.,  Ex.  ^, 

iii.  CJtcqnes. 

Illegality  of  Connderation.] — To  a  declaration 
upon  a  cheque,  a  plea  that  the  plaintiff  and  the 
defendant  gamed  together,  by  playing  at  billiards, 
and  that  the  cheque  was  made  to  secure  a  sum 
of  money  won  by  the  plaintiff  from  the  defen- 
dant by  such  gaming  is  a  good  defence  under 
-5  &  6  WUl.  4,  c.  41,  8.  1.  Parsons  v.  Alexander, 
5  Kl.  &  El.  263  ;  24  L.  J.,  Q.  B.  277  ;  1  Jur.,  N.  S. 
<>60. 


Payment  by  Bankers.] — The  plaintiff,  in  pay- 
ment of  bets  on  horse-races,  gave  the  defendant 
three  cheques  on  the  plaintiffs  bankers  payable 
to  bearer  on  demand,  which  were  indorsed  by  the 
defendant  to  third  persons,  to  whom  they  were 
paid  by  the  plaintifTs  bankers  ;  in  an  action  to 
recover  back  the  sums  so  paid,  the  defendant 
sought  to  set  off  the  amount  of  a  cheque  drawn 
by  M.,  payable  to  bearer  on  demand,  which  was 
given  by  the  defendant  to  the  plaintiff  in  pay- 
ment of  a  bet  and  was  cashed  by  him : — ^Held, 
first,  that  the  word  "biU"  in  5  &  6  Will.  4,  c.  41, 
68.  1,  2,  includes  a  cheque ;  that  the  payment  of 
the  cheques  by  the  plaintiff's  bankers,  being  a 

Sayment  by  his  direction,  on  his  account,  and  in 
ischarge  of  his  liability,  was  a  payment  by  the 
drawer  of  the  cheque  to  the  indorsee  thereof 
within  8.  2,  and  that,  therefore,  the  plaintiff  was 
entitled  to  recover.  Lynn  v.  Bell,  10  Ir.  R., 
C.  L.  487. 

Held,  secondly,  that  the  plea  of  set-off  could 
not  be  sustained,  inasmuch  as  M.,  and  not  the 
defendant  himself,  paid  the  amount.    lb, 

iv.  Promissory  Xotes, 

Hot  within  the  Statnte.] — A  promissory  note, 
given  to  secure  money  advanced  for  payment  of 
racing  bets,  is  not  to  be  deemed  to  have  been 
given  for  an  illegal  consideration  within  5  &  6 
Will.  4,  c.  41,  8.  1.  Pyke,  Ex  parte,  Lister,  In 
re,  8  Ch.  D.  754 ;  47  L.  J.,  Bk.  100 ;  38  L.  T. 
923  ;  26  W.  R.  806— C.  A. 

In  the  handa  of  Third  Personi.]— Action  on  a 
promissory  note,  by  indorsee  against  maker. 
Plea,  that  he  made  the  note,  and  delivered  it 
to  the  indoiser  in  payment  of  a  bet  on  the 
amount  of  hop  duty  ;  and  that  the  plaintiff  took 
it  when  overdue,  and  without  value.  On  the 
trial,  it  was  proved  that  the  note  was  made 
and  given  for  the  bet  to  the  indorser,  but  that 
it  was  not  overdue  when  indorsed  to  the  plaintiff. 
The  judge  reserved  leave  to  enter  a  verdict  for 
the  plaintiff,  if,  on  the  evidence,  the  note  was 
overdue.  He  left  *it  to  the  jury  to  say  whether 
there  was  value  for  the  indorsement,  telling  them 
that  the  bnrthen  lay  on  the  defendant  to  prove 
that  there  was  none : — Held,  that  there  was  no  mis- 
direction ;  for  that,  though  proof  that  a  negotiable 
instrument  was  affected  with  fraud  or  illegality  in 
the  hands  of  a  previous  holder  raises  a  presump- 
tion that  he  would  indorse  it  away  to  an  agent 
without  value,  and  consequently  calls  on  the 
plaintiff  for  proof  that  he  gave  value,  the  pre- 
sumption does  not  arise  when  the  previous 
holder  merely  held  without  consideration ;  and 
that  a  bet,  though  void,  and  therefore  no  con- 
sideration, was  not  illegal  so  as  to  raise  a  presump- 
tion that  the  indorsement  was  without  value. 
Fitch  V.  Jones,  5  El.  &  Bl.  238 ;  24  L.  J.,  Q.  B. 
293  ;  1  Jur.,  N.  S.  854. 

When  Snbetitiited  for  a  Bill.] — To  an  action  on 
a  note  for  100/.  made  by  the  defendant  on  the 
12th  September,  1833,  payable  six  months  after 
date  to  the  order  of  K.,  and  by  K.  indorsed  to 
the  plaintiff,  the  defendant  pleaded  that  on  the 
23rd  July,  1833,  he  lost  money  at  play  to  A,,  and 
that  the  note  was  given  to  secure  the  money  bo 
lost.  The  evidence  was  that  in  July,  1833,  the 
defendant  gave  A.  a  bill  of  exchange  for  87/.  pay- 
able six  months  after  date,  for  money  won  by  him 
from  the  latter  at  hazard,  which  bill  the  defen- 
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dant  indorsed  to  K.,  and  that  in  December,  1833, 
the  note  declared  upon  was  substituted  for  the 
bill  : — Held,  that  the  evidence  did  not  support 
the  plea.  Boulton  v.  Coghlaii,  1  Scott,  588 ;  1 
Bing.,  N.  C.  640 ;  1  Hodges,  145. 

V.  Bonds, 

Payment  of  Betting  Debti.J— A  person  owed 
considerable  sums  lost  in  betting  on  horse-races. 
In  order  that  he  might  be  allow^  to  fulfil  racing 
engagements,  a  sum  of  money  was  paid,  and  a 
bond  given  to  trustees  to  distribute  among 
his  creditors  on  such  debts.  The  amount  of  the 
cash  and  bond  together  was  less  than  half  the 
amount  of  the  debts  : — Held,  that  the  bond  was 
valid.  Bnhh  v.  Yelverton,  9  L.  R.,  Eq.  471  ;  39 
L.  J.,  Ch.  428  ;  22  L.  T.  268  ;  18  W.  R.  512. 

Aiiignment  withont  Kotice.]— A  bond  was 
assigned  for  valuable  consideration  without 
notice  of  objection  to  its  validity,  and  the 
obligor  haying  applied  to  the  assignee  for  a 
further  advance,  offering  to  give  a  mortgage  for 
the  whole,  but  stating  no  objection  to  the 
validity  of  the  bond,  was  not  allowed  to  en- 
deavour to  avoid  the  bond,  by  evidence  that  it 
was  given  to  secure  money  lost  by  a  bet  on  a 
horse-race.  Hawker  v.  Hallewell,  3  Sm.  &  G. 
194  ;  2  Jur,  N.  S.  537.  Affirmed  on  appeal,  25 
L.  J.,  Ch.  558  ;  2  Jur.  N.  S.  794— L.  J. 

Bonds  are  within  the  e<juity  of  5  &  6  Will.  4, 
c.  41,  which  makes  securities  valid  in  the  hands 
of  bonft  fide  holders,  without  notice  that  the  con- 
sideration was  a  gaming  debt.    Ih, 

Bon&  fide  Loan — Intention  to  Fay  Beti.] — 

Where  a  deed,  containing  covenante  for  the  pay- 
ment of  2,000?.,  with  interest,  purporting  to  be 
a  security  for  the  repayment  of  a  loan  to  that 
amount,  is  declared  on,  and  the  plea  is  that  the 
deed  is  a  mortgage  deed  within  9  Ann.  c.  14,  and 
5  &  6  Will.  4,  c.  41,  as  part  of  the  consideration 
for  it  was  money  won  in  betting ;  on  that  issue 
there  is  nothing  objectionable  in  the  judge 
directing  the  jury,  that  if  they  believed  that 
there  was  no  agreement  between  the  parties  that 
a  betting  debt  due  from  the  defenc^t  to  the 
plaintiff  should  be  repaid  out  of  the  loan,  but 
that  the  plaintiff  advanced  the  2,0OOZ.  absolutely 
as  a  loan  to  the  defendant,  as  the  lawful  owner, 
to  dispose  of  it  as  he  pleased,  and  the  defendant 
gave  the  deed  to  secure  that  loan,  then  the  deed 
was  valid,  though  the  plaintiff  expected  to  be 
paid  out  of  the  loan.  Fox  v.  Hill,  4  H.  &  N.  359 ; 
5  Jur.,  N.  S.  964  ;  7  W.  R.  263— Ex.  Ch. ;  8,  C,  at 
Nisi  Prius,  1  F.  &  F.  136, 


3.  Races. 
a.  Biffhta  and  Liabilities  on  Contraota. 

Waiver  of  Conditions.  ]— If  a  race  is  advertised 
to  take  place  under  certain  conditions,  the  stake- 
holder cannot  waive  any  of  the  conditions  with- 
out the  consent  of  the  whole  of  ^e  subscribers. 
Weller  v.  Beakim,  2  C.  &  P.  618, 

Xntranee  Xoney.]— Where,  by  the  terms  of  a 
horse-race,  the  entrance  money  is  to  be  given  to 
the  second  best  horse,  and  it  is  doubtful,  on  the 
construction  of  those  terms  whether  all  the 
money  paid  at  the  entering  each  horse  is  to  be 
considered  as  entrance  money,  the  court  will  put 


such  a  construction  on  the  words  as  will  inclode 
the  whole  in  the  description  of  entrance  money 
to  be  given  to  the  second  best  horse,  bcinf;  most 
agreeable  to  13  Geo.  2,  c.  19,  ss.  2  and  7.  I^awwm 
V.  Scriven,  1  H.  Bl.  218. 

Keeping  of  Appointment.] — The  plaintiff  and 
defendant  made  an  agreement  in  writing^  to  ran 
a  match  with  greyhounds  "on  the  Wednesday 
during  the  Newmarket  February  meeting,  1841/' 
The  Newmarket  meetings  were  meetinga  of  a 
coursing  club  ;  the  power  of  appointing  and  ad- 
journing meetings  was  vested  m  the  stewards^ 
who  were  governed  by  printed  rules ;  and  the 
practice  of  the  dub  was  to  hold  the  February 
meeting  on  the  first  Tuesday  in  that  month. 
weather  permitting,  but  if  the  weather  prevented 
its  being  then  held,  to  adjourn  it  to  a  future  <iay. 
weather  permitting.  At  the  time  when  the  con- 
tract was  made,  the  day  appointed  for  the 
February  meeting  was  Tuesday,  the  2nd  Februair* 
1841.  On  Wednesday,  the  3rd,  the  plaintiff  and 
the  defendant  were  there,  but  frost  preyentcd 
the  meeting  from  being  then  held,  and  it  was 
adjourned  to  Tuesday  the  9th,  and  again,  from 
the  same  cause,  to  Tuesday  the  16th.  when  it 
was  held.  On  Wednesday,  'the  17th,  the  plain- 
tiff  was  ready  with  his  dog  to  run  the  match* 
but  the  defendant  made  default : — Held,  first, 
that  the  true  construction  of  the  contract  was^ 
that  the  match  should  be  run  on  the  Wedneaday 
during  the  February  meeting,  whenever  it  ahoald 
be  actually  held,  and  therefore  that  the  plaintiff 
performed  his  part  of  the  contract  by  beiog- 
ready  to  run  on  Wednesday  the  17th.  Baintrre- 
V.  HvteUnson,  10  M.  &  W.'  85  ;  6  Jur.  39. 

Held,  secondly,  that  the  plaintiff  was  not 
bound  to  produce  the  printed  rules,  hut  it  was 
enough  for  him  to  shew  that  the  February  meet- 
ing  was  then  actually  held.    Ih. 

Held,  also,  that  evidence  was  admissible  to> 
shew  the  meaning  of  the  words  **  p.  p."  subjoined 
to  the  agreement.    lb. 

**  Segnlarly  Hunted."] — If,  to  qualify  a  horse 
to  start  for  a  certain  stake,  it  should  have  been 
regularly  hunted  with  the  hounds  of  A.,  it  is  not 
necessary  that  the  horse  should  have  been  hunted 
every  day  the  hounds  went  out,  but  once  huntinic 
with  those  hounds  is  not  sufficient.  Wellrrx^ 
Beakinsj  2  C.  &  P.  618; 

**Aerou  a  Conntrj" — Written  Contract — 
Parol  Evidenee.] — In  an  action  on  the  foUowiag- 
memorandum,  signed  by  the  parties :  '*  £vans 
and  Pratt :  T.  H.,  umpire.  F.  Pratt  bets  T. 
Evans,  lOOl.  to  25Z.  p.  p.  Mr.  Riley *s  brown  mare 
(late  his  property)  beats  T.  Evans'  mare,  Matilda, 
four  miles  across  a  country,  13  s.  each.  To  come 
off  the  1st  March,  1841.  The  umpire's  decision 
to  be  final:" — Held,  that  evidence  was  admis- 
sible to  shew  that,  in  sporting  phraseology, 
across  a  country  meant  over  all  obstructions,  and 
prohibited  the  rider  from  availing  himself  of  an 
open  gate.  Iharu  v.  Pratt ^  4  Scott,  N.  R.  378  ; 
1  D.,  N.  S.  505  ;  3  M.  &  G.  759 ;  6  Jur.  152. 


Deoiaion  of  Umpire.] — ^Held,  that  it 

not  competent  to  either  party  to  dispute  the 
decision  of  the  umpire  whom  they  had  constituted 
judge  of  the  law  and  the  fact.    Ih. 

«  Unprofoesional  Biden."] — A  race  was  run, 
\  subject  to  conditions,  one  of  which  was,  that  the 
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riders  should  be  gentlemen,  fanners,  or  trades- 
men, being  persons  never  having  ridden  as 
regular  jockeys  or  paid  riders  ;  another,  that  the 
decision  of  the  committee  on  any  dispute  that 
might  arise  should  be  final.  At  the  trial,  it 
appeared  that  the  rider  of  the  plaintiffs  horse, 
which  first  came  to  the  winning  post,  had  been 
in  the  habit  of  riding  at  the  races,  sometimes  re- 
ceiving his  expenses,  but  never  having  been  paid 
for  his  services ;  and  tliat  the  plaintiff^s  right  to 
the  stakes  was  disputed  on  the  ground  of  an 
alleged  cross,  on  the  subject  of  which  the  com- 
mittee had  heard  evidence,  and  intimated  an 
opinion  adverse  to  the  plaintiff,  but  had  come  to 
no  final  decision : — Held,  that  the  rider  of  the 
plaintiffs  horse  was  not  disqualified,  nor  the 
plaintiff,  under  the  circumstances,  disentitled  to 
maintain  the  action.  Wdlnhftley  v.  MatthetMy 
3  Scott,  N.  R.  584  ;  3  M.  &  G.  133  ;  5  Jur.  508. 


Beeiiion    of  Steward.] — The   plaintiff 


entered  his  horse  for  a  steeplechase,  one  of  the 
conditions  being,  that  no  groom  or  professional 
jockey  would  l^  allowed  to  ride ;  and  another, 
that  all  disputes  should  be  decided  by  the 
steward,  whose  decision  should  be  final.  The 
plaintiff  intended  his  horse  to  be  ridden  by  W., 
but,  before  the  day  of  the  race,  was  informed  by 
the  steward  that  he  considered  W.  a  professional 
jockey,  and  that  the  horse,  if  ridden  by  him, 
would  be  no  horse  in  the  race.  The  plaintiff 
insisted  that  W.  was  qualified,  and  on  the  race- 
day,  notwithstanding  a  similar  intimation  from 
the  steward  to  the  plaintiff,  W.  rode  the  horse, 
which  came  in  first.  On  the  following  day,  the 
steward  pronounced  the  second  horse  to  be  the 
winner,  and  by  his  directions  the  stakes  were 
paid  to  the  owner  of  that  horse  : — Held,  that  the 
steward  had  decided  the  question  within  the 
meaning  of  the  condition ;  that  his  decision 
was  final,  although  it  was  not  made  after 
bearing  both  parties ;  and  that  the  plaintiff 
could  not  recover  the  stakes  from  the  stakeholder. 
Jienhow  v.  Jorus^  U  M.  &  W.  193  ;  14  L.  J.,  Ex. 
257. 

Stewards  Unable  to  Deeide.J — The  defendant 
was  stakeholder  of  a  race,  which  was  to  be  de- 
cided by  the  award  of  four  stewards.  After  the 
race  was  over,  the  stewards  met,  but  were  unable 
to  agree,  two  being  in  favour  of  the  plaintiff^s 
horse,  and  two  in  favour  of  another  horse.  In 
an  action  by  the  plaintiff  to  recover  the  stakes : 
— Held,  that  it  was  a  condition  precedent  that 
there  should  be  a  decision  of  the  stewards,  if  prac- 
ticable, and  that  the  plaintiff  could  not  submit 
the  question  to  the  jury,  or  recover  back  his 
amount  of  contribution.  Brown  v.  Overburyy  11 
Ex.  715  ;  25  L.  J,,  Bx.  169. 

Baee  not  Bunaooording  to  Conditioxu.] — The 
plaintiff  and  H.  agreed,  in  writing,  to  run  a 
match  between  two  horses  on  a  specified  day, 
with  a  specified  person  as  judge,  and  a  specified 
person  as  starter.  They  had  each  deposited  a 
stake  in  the  defendant's  bands,  the  whole  to  be 
paid  to  the  winner,  and  the  agreement  made 
"*'  the  money  to  be  given  up  by  the  decision  of 
the  judge.'*  On  the  day  fixed,  the  plaintiff  and 
H.  were  present,  but  the  starter  failed  to  appear. 
H.  refused,  on  that  ground,  to  run  the  race.  The 
judge  held  that  the  objection  was  not  material. 
The  plaintiff's  horse  was  trotted  over  the  course, 
and  the  judge  declared  the  plaintiff  the  winner. 


He,  after  the  day  fixed  for  the  race,  demanded 
the  stakes  from  the  defendant,  who  refused  to 
hand  them  over.  In  an  action  by  the  plaintiff 
to  recover  from  the  defendant  the  stakes : — Held, 
that,  as  the  race  was  never  run  according  to  the 
conditions  agreed  upon,  it  must  be  taken  not  to 
have  been  run  at  all ;  that  therefore  the  judge's 
jurisdiction  never  arose,  and  his  decision  was 
invalid ;  and  that  the  plaintiff  was  not  entitled 
to  recover  the  whole  of  the  stakes,  but  that, 
as  the  race  had  not  and  could  not  be  run  upon 
the  specified  terms,  the  plaintiff  and  H.  were 
each  entitled  to  recover  back  his  own  stake 
from  the  defendant  as  money  had  and  re- 
ceived. Carr  v.  Martinson^  1  El.  &  El.  456  ; 
28  L.  J.,  Q.  B.  126  ;  5  Jui*.,  N.  S.  788  ;  7  W.  R. 
293. 

Held,  also,  that  even  if  demand  of  that 
amount  was  necessary  before  action  (per  Lord 
Campbell,  C.  J.,  and  Crompton,  J.,  it  was  not), 
the  demand  of  the  larger  sum  was  a  demand  of 
the  less.    lb, 

Efibet  of  Clnb  Bvles.]— In  an  action  for  the 
recovery  of  the  amount  of  the  stake  deposited 
by  one  of  the  parties  to  a  horse-race,  to  abide  the 
event  of  the  race,  the  jury  found  for  the  plain- 
tiff  on  the  ground  that  the  race,  though  run 
under  the  auspices  of  the  Australian  Jockey 
Club,  was  not  run  under  the  Jockey  Club  rules 
as  provided  by  the  agreement ;  the  court  below 
granted  a  new  trial  on  the  ground  that  the  race 
was  properly  run  under  the  agreement : — Held, 
on  the  construction  of  the  agreement  and  the 
rules  of  the  Jockey  Club  which  it  referred  to, 
that  the  finding  of  the  jury  was  wrong,  and  that 
a  new  trial  was  properly  granted.  Dhies  v. 
Wolfe,  2  L.  R.,  P.  C.  280 ;  5  Moore,  P.  C.  C, 
N.  S.  382  ;  20  L.  T.  251. 

Trotting  Matoh— Mode  of  Trotting.]— On  a 
wager  that  A.  will  trot  two  horses  sixteen  miles 
in  two  successive  hours,  he  may  trot  them  in  any 
manner  he  thinks  proper.  Rohson  v.  Hall, 
Peake,  127. 

Boat  Baee — ^Beferee's  Beeision — Fair  Start.] 

— K.  and  S.,  two  watermen,  agreed  to  row  a  right- 
away  sculler's  race  upon  the  Thames  ;  the  start 
to  take  place  at  half-past  two,  P.u. ;  the  rowing 
to  be  according  to  the  recognised  rules  of  boat- 
racing,  and  a  referee  to  be  chosen,  whose  decision 
should  be  final  In  watermen's  races  it  is  the 
practice  for  the  men  to  start  themselves.  A  re- 
feree was  appointed,  and  the  race  commenced,  but 
a  foul  having  taken  place,  the  men  were  ordered 
by  the  referee  to  row  over  again.  On  the  follow- 
ing day  they  came  to  the  starting-place.  After 
several  fruitless  attempts  to  start,  K.  rowed  up  to 
the  referee's  steamboat,  which  had  drifted  out  of 
sight  of  the  men,  and  complained  that  S.  would 
not  start.  The  referee  looked  for  S.,  but  not  see- 
ing him,  told  K.  to  inform  S.  that  he  must  start, 
and  that  if  he  would  not  to  row  over  without  him. 
K.  then  rowed  off,  and  the  referee  afterwards  saw 
him  row  over  the  course,  but  did  not  hear  him 
speak  to  S.  The  referee  thereupon  decided  that 
K.  was  entitled  to  the  stakes ;  and  it  was  found  by 
the  jury  in  an  action  against  the  stakeholder,  that 
the  referee's  oidcr  was  not  communicated  to  S. 
and  that  a  fair  opportunity  of  starting  was  not 
given  to  him  : — Held,  that,  under  the  agreement, 
it  was  necessary  to  empower  the  referee  to 
award  the  stakes,  that  thci'e  should  be  a  race  or 
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a  start,  and  that  it  was  essential  to  a  start,  that 
the  referee's  directions  should  be  conTeyed  to  S. 
That,  in  the  absence  of  any  such  communication, 
there  could  have  been  no  fair  start,  so  that  the 
referee's  decision  was  without  jurisdiction  and 
void,  Sadler  v.  Smith,  4  L.  R.,  Q.  B.  214  ;  38 
L.  J.,  Q.  B.  91  ;  19  L.  T.  779 ;  17  W.  R.  371. 
Affirmed  on  appeal,  5  L.  R.,  Q.  B.  40  ;  39  L.  J., 
Q.  B.  17 ;  21  L.  T.  502  ;  18  W.  R.  148— Ex. 
Ch. 

If  the  referee  had  decided,  though  upon  insuf- 
ficient evidence,  that  the  communication  was  duly 
made  to  S.,  his  decision  as  to  the  person  entitled 
to  the  stakes  would  have  been  final,  but  he 
appeared  to  have  neglected  to  decide,  whether 
what  he  had  imposed  as  a  condition  of  the  start 
had  been  fulfilled.    lb, 

Beooverj  of  Snbferiptioa.] — ^A.  entered  his 
horse  for  a  race,  and  paid  the  subscription- 
money.  The  horse  won ;  but  it  turned  out 
that,  by  the  rules  of  the  race,  he  was  not  en- 
titled to  run.  Notice  of  the  objection  had  been 
given  to  A.  before  the  race  : — Held,  that  he  was 
not  entitled  to  recover  his  subscription-money. 
Goldsmith  V.  Martin,  4  M.  &  G.  5  ;  4  Scott,  N. 
R.  620. 

Action  for  Unpaid  Stakes.]— The  clerk  of  the 
course  at  a  race  cannot  bring  actions  for  unpaid 
stakes.     Charlton  v.  Hill,  5  C.  Ac  P.  147. 

b.  Juriadlotlon  and  IdabllitF  of  Btewarda. 

Validity  of  Docinon.] — Stewards  of  horse- 
races are  not  in  the  strict  legal  position  of 
judges  or  arbitrators,  and  where  there  are  more 
than  one,  it  is  not  necessary  to  make  their  deci- 
sion valid  that  it  should  have  been  arrived  at 
jointly.  It  need  only  be  fair  and  final.  Parr 
V.  Winteringham,  1  El.  &  El.  394  ;  28  L.  J.,  Q. 
B.  123  ;  6  Jur.,  N.  8. 787  ;  7  W.  R.  288. 

Xado  by  a  Migority.]— Three  stewards  of 

a  horse-race,  as  to  which  their  decision  was  to  be 
final,  met  and  discussed  an  objection  raised  to 
the  winner  by  a  competitor.  No  actual  decision 
was  then  arrived  at,  and  no  other  meeting  of 
the  three  was  held.  Afterwards,  two  of  the 
three  stewards  made  known  their  decision,  and 
the  third,  upon  hearing  it,  made  known  his  dis- 
sent from  it : — Held,  that  the  decision  of  the  two 
was  valid.    lb. 

Bight  to  Soopon  QuMtion.]— The  pUuntifTs 
horse  ran  in  a  race,  subject  to  the  following  con- 
ditions :  that  he  had  been  fairly  hunted  with 
certain  hounds  during  the  season  ;  that  he  had 
been  a  certain  time  in  possession  of  his  owner ; 
and  the  stewards  were  to  disqualify  any 
horse  that  they  did  not  consider  to  have  been 
hunted  in  a  genuine  and  bon&  fide  manner,  and 
their  decision  in  all  cases  of  dispute  was  to  be 
final.  The  horse  came  in  first,  and  his  owner 
claimed  the  stakes.  On  an  objection  that  the 
hoTsc  had  not  been  fairly  haunted,  the  stewards 
at  once  went  into  the  question,  and  held  that  he 
had,  leaving  the  question  whether  the  plaintiff 
was  the  owner  within  the  conditions,  for  future 
decision.  They  subsequently  decided  that  he 
was  such  owner,  but  at  the  same  time  disquali- 
fied the  horse  as  not  having  been  fairly  hunted, 
because  he  had  not  been  ridden  by  his  owner. 
In  an  action  for  the  stakes : — Held,  that  the 


fiist  decision  was  inchoate  only,  and  that  the 
stewards  could  reopen  the  question,  and  that 
the  ultimate  decision,  disqualifying  the  horse, 
was  by  the  conditions  final.  Smith  v.  LittU^ 
dale,  15  W.  R.  69. 

Finality  of  Dodnon.]  —  At  a  steeplechase,, 
weight  for  age — run  under  certain  rules,  one  of 
which  made  the  decision  of  the  stewards  final, 
and  another  required  that  upon  entering  a  horse 
his  age  should  be  stated — ^the  defendant's  horse 
was  entered  as  ''aged;"  he  came  in  first,  but 
was  objected  to  as  being  a  "  six-year-old  **  and 
not  an  "aged**  horse;  the  stewards  decided 
that,  though,  as  a  matter  of  fact,  the  horse  was 
a  '*  six-year-old,"  and  not  **  aged,"  the  misstate- 
ment in  the  entry  was  immaterial,  inasmach  as 
the  weight  impooed  on  a  **  six-year-old  "  and  on 
an  *'  aged  "  horse  was  the  same  : — Held,  that 
the  stewards  had  not  exceeded  their  jurisdiction  ; 
that,  there  being  no  question  as  to  the  bona 
fides  of  their  judgment,  their  decision  on  the 
construction  of  the  rules  as  wdl  as  on  the 
matters  of  fact,  was  final  and  conclusive  be> 
twcen  the  parties;  and,  accordingly,  that  the 
defendant's  horse  was  entitled  to  the  stakes. 
Xewcomen  v.  Lynch,  10  Ir.  R.,  C.  L.  248 — Ex. 
Ch.    Reversing  9  Ir.  R.,  C.  L.  1. 

Whon  JuriidietioiL  ariioo.]  —  Although  the 
judge  of  a  horse-race  has  power  to  decide  finally 
who  is  entitled  to  the  stakes  as  winner,  such 
power  does  not  accrue  to  him  until  the  race  has 
been  run.  Carr  v.  MartiiuoH,  1  EL  &  £L  456  ;. 
28  L.  J.,  Q.  B.  126  ;  5  Jur.,  N.  S.  788  ;  7  W.  B. 
293. 

Ono  Steward  intorostod  in  Batnlt.]— One  of 
the  conditions  of  a  race  was,  that  aU  disputes 
should  be  settled  by  the  stewards,  whose  de- 
cisions should  be  finaL  There  were  four  stew- 
ards, and  a  dispute  having  arisen  as  to  whether 
the  plaintiff's  horse  or  the  defendant's  mare  was 
the  winner,  three  of  the  stewards  voted  in  favour 
of  the  plaintiff*s  horse.  One  of  the  three  bad 
betted  against  the  defendant's  mare: — Held, 
that  the  steward  was  not  disqualified  from  act- 
ing by  reason  of  his  pecuniary  interest  in  the 
event  of  the  race ;  and  even  imgnming  that  he 
was,  that  did  not  aimul  the  decision  of  the  other 
stewards.  Elli$  v.  Hopper,  3  H.  &  N.  766  ;  28> 
L.  J.,  Ex.  1  ;  4  Jur.,  N.  S.  1025  ;  7  W.  R.  15. 

liability— Kegligonoo.]^  A  person  gratnitoosly 
undertaking  the  duties  of  steward  of  a  horse- 
race is  not  liable  for  negligent  nonfeasance  iik 
not  appointing  a  judge,  unless  it  appears  that  he 
commenced  to  perform  the  duties  of  the  office^- 
Balfe  V.  We$t,  13  C.  B.  466  ;  22  L.  J.,  C.  P.  175w 

Tnraing  Ticket  Holdor  out  of  InelMuno.} 

— In  1843,  Loid  Eglinton  being  steward  of  the 
Doncaster  races,  tickets  were  sold  in  Doncaster 
at  a  guinea  each,  which  were  understood  to  en- 
title the  holders  to  admission  into  the  Grand 
Stand  and  its  inclosure,  and  to  lunain  there 
during  the  races.  They  were  issaedwith  Lonl 
Eglinton's  privity,  but  they  were  not  sealed  or 
signed  by  nim  : — Held,  that  it  was  lawful  for 
Lord  Eglinton,  without  returning  the  guinea,  or 
assigning  any  reason  for  what  he  did,  to  order 
any  holder  of  a  ticket  to  quit  the  stand  and  in- 
closure, and,  after  reasonable  time,  to  force  him 
to  leave,  though  such  holder  had  not  miscon- 
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ducted  himself,  and,  but  for  the  order  to  quit, 
would  have  been  justified,  by  the  purchase  of 
the  ticket,  in  remaining  there.  Wood  y.  Led- 
Utter,  13  M.  k  W.  838 ;  14  L.  J.,  Ex.  161  ;  9 
Jur.  187. 


c.  XTse  of  I*and  for. 

Cmtom.] — A  custom  for  the  freemen  or  citizens 
of  Carlisle  to  enter  on  Ascension-day  upon  certain 
land  in  an  extra-parochial  hamlet,  near  to  the 
city  of  Carlisle,  for  the  purpose  of  horse^racing, 
is  a  good  custom.  Mounsey  v.  Itmay,  32  L.  J., 
Ex.  94  ;  9  Jur.,  N.  S.  306  ;  7  L.  T.  717  ;  11  W.  R. 
270. 

Bights  of  Way.]— To  a  declaration  for  break- 
ing and  entering  into  land  of  the  plaintiff,  the 
deSendant  pleaded  that  there  was  a  public  high- 
way over  and  along  the  land  for  all  persons  to 
go  and  return  at  such  timss  of  the  year  as  horse- 
races were  holden  on  the  land  at  their  free  will 
and  pleasure  for  the  purpose  of  witnessing  the 
races,  and  that  the  trespasses  were  a  use  by  the 
defendant  of  the  highway  for  these  purposes. 
Other  pleas  alleged  a  common  right  for  all  per- 
sons to  go  and  remain  for  a  reasonable  time  for 
the  purpose  of  witnessing  the  horse-races  : — 
Held,  that  the  pleas  were  bad.  Cotentt'y  (^EarT) 
V.  Willes,  9  L.  T.  384  ;  12  W.  R.  127. 

d.  Baceoourae. 

Xateability.]  —  In  ascertaining  the  rateable 
value  of  land  used  as  a  racecourse,  the  assess- 
ment committee  may  call  for  the  books  of  the 
racecourse  proprietors,  or  give  affirmative  evi- 
dence of  the  amounts  of  the  profits  made,  the 
profits  being  a  material  element,  though  not  a 
test,  in  determining  the  rateable  value.  Reg,  v. 
VerraU,  1  Q.  B.  D.  9  ;  46  L.  J.,  M.  C.  29  ;  33 
L.  T.  379  ;  24  W.  R.  139. 

4.  Gambling  in  Funds,  Stocks,  or  Shabes. 

Wagering  Contraet.] — ^A  contract  between 
stockbrokers  and  their  customer  that  the  broker 
shall,  at  the  customer's  direction,  buy  shares  and 
sell  them,  and  that  the  profits  shall  belong  to 
the  customer — the  brokers  being  personally 
liable  to  him  for  those  profits— and  that  the 
losses  shall  be  borne  by  the  customer — the 
stockbrokers  personally  (and  not  by  way  of  in- 
demnity) receiving  those  losses— is  a  wagering 
contract  within  8  &  9  Vict.  c.  109,  s.  18,  and 
void  as  such.  Byers  v.  Beattie,  2  Jr.  R.,  C.  L. 
220 ;  16  W.  R.  279— Ex.  Ch. 

The  fact  that  the  brokers  are  in  either  case  to 
receive  their  commission  and  charge  makes  no 
difference.    lb. 

This  invalidity  may  be  taken  advantage  of  by 
demurrer  without  any  special  plea.    lb. 

Time  Bargains.] — The  question  of  time  bar- 
gains is,  whether  at  the  time  of  making  the 
contract  there  was  a  bon&  fide  intention  to  pur- 
chase or  deliver  shares.  If  there  was  such  an 
intention,  the  contract  is  good  ;  if  there  was  not 
such  an  intention,  the  contract  is  an  agreement 
by  way  of  gaming  or  wagering  within  8.  &  9 
Vict.  c.  109,  s.  18,  and  by  that  section  is  null 
and  void.    Barry  v.  Orotkeyj  2  Johns.  &  H.  1. 

Colourable  Contract.] — ^A  colourable  contract 


for  the  sale  and  purchase  of  railway  shares, 
where  neither  party  intends  to  deliver  nor  to 
accept  the  shares,  but  merely  to  pay  diftcrences 
according  to  the  rise  or  fall  of  the  market,  is 
gaming  within  8  &  9  Vict.  c.  109,  s.  18.  Orize- 
wood  V.  Blane,  11  C.  B.  538. 

Within  18  ft  18  ^ot.  c.  106,  s.  801.]— Time 
bargains  in  stock,  though  they  may  be  gaming 
or  wagering,  within  the  8  As  9  Vfct.  c.  109,  re- 
lating to  games  and  wagers,  were  not  so  within 
the  12  &  13  Vict.  c.  106,  s.  201  (Bankrupt  Act  of 
1845).  Byder,  Ex  parte,  1  De  G.  &.  J.  317  ;  26 
L.  J.,  Bk.  69  ;  3  Jur.,  N.  8.  1159. 

Contracts  in  the  natnro  of  Gambling — Stock 
Exchange — Legality.] — A.,  B.  &  C.  were  mem- 
bers of  the  Stock  Exchange,  according  to  the 
rules  and  customs  of  which  there  are  two  days 
appointed  in  a  month  for  settling  transactions 
relating  to  foreign  securities,  and,  in  case  of  a 
loan  upon  or  a  sale  of  such  securities,  the  lender 
or  seller  has  the  right,  in  case  of  non-payment  of 
the  loan  or  non-completion  of  the  purchase, 
either  to  sell  or  take  them  at  their  market  value, 
the  deficiency,  if  any,  in  the  price  being  paid  to 
the  borrower  or  purchaser,  and  the  surplus,  if 
any,  beyond  the  loan  or  purchase-money,  being 
paid  by  him  to  the  lender  or  seller,  who,  if  the 
borrower  or  purchaser  is  declared  a  defaulter,  is 
bound  to  take  the  securities  at  a  price  fixed  by 
the  official  assignees  of  the  association.  Accord- 
ing to  these  rules  and  customs  A.  lent  to  C. 
money  on  the  security  of  foreign  railway  shares, 
which  were  of  the  full  value  of  the  loan,  and  on 
each  succeeding  settling  day  the  amount  of  de- 
preciation or  increase  in  the  value  of  the  shares 
was  paid  by  C.  or  A.  respectively  to  the  other, 
till  C.  was  declared  a  defaulter,  when  A.  took 
the  shares  at  the  price  fixed  by  the  official  as- 
signees. C.  was  afterwards  adjudged  a  bank- 
rupt, and  A.  tendered  a  proof  for  the  balance 
due  to  him  in  respect  of  the  transaction,  after 
deducting  the  price  at  which  he  had  taken  the 
shares.  According  to  l^e  same  rules  and  customs 
B.  agreed  with  C.  to  sell  him  100  foreign  railway 
shares  for  a  certain  sum.  The  transaction  was 
not  completed,  but  on  each  succeeding  settling 
day  the  differences  were  paid  by  B.  or  C,  as  in 
A.'s  case  ;  and,  on  C.  being  declared  a  defaulter, 
B.  likewise  took  the  shares  at  their  market  value, 
and  on  C.*s  bankruptcy  tendered  a  proof  for  the 
balance  due  to  him  in  respect  of  the  said  shares : 
— Held,  that  these  were  not  gambling  trans- 
actions, or  illegal  within  8  &  9  Vict.  c.  109,  s.  18, 
and  that  the  proofs  must  be  admitted.  Phillips, 
Ex  parte f  Morgan,  In  re,  Marnham,  Ex  parte, 
2  De  G.,  F.  &  J.  634  ;  30  L.  J.,  Bk.  1  ;  6  Jur., 
N.  S.  1273  ;  3  L.  T.  616 ;  9  W.  R.  131. 

The  defen^nt  employed  the  plaintiff,  a  stock- 
broker, to  speculate  for  him  on  the  Stock 
Exchange,  knowing  that  for  the  purpose  of 
carrying  out  his  transactions  the  plaintiff  would 
have  to  enter  into  contracts  to  buy  or  sell  stocks 
and  shares,  and,  in  order  to  protect  himself  and 
the  defendant,  would  have  to  enter  into  other 
contracts  to  sell  or  buy  respectively.  The  plain- 
tiff knew  that  the  defendant  never  expected  or 
intended  to  accept  actual  delivery  of  the  stocks 
and  shares  which  the  plaintiff  might  buy  for 
him,  nor  actually  to  deliver  the  stocks  and  shares 
that  the  plaintiff  might  sell  for  him.  ^The  de- 
fendant, nevertheless,  knew  that  he  incurred  «^ 
the  risk  of  having  to  accept  or  deliver  ;  but  war 
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content  to  run  that  risk  in  the  expectation  and  > 
hope  that  the  plaintiff  would  arrange  so  as  to 
make  nothing  but  differences  payable  to  or  by 
him  ;  and  unless  that  arrangement  was  made 
the  defendant  was,  to  the  knowledge  of  the 
plaintiff,  wholly  unable  to  pay  for  or  deliver  the 
stocks  and  shares  bought  or  sold.  In  an  action 
by  the  plaintiff  against  the  defendant  for  com- 
mission and  indemnity  against  the  liabilities 
incurred  by  the  plaintiff  on  the  Stock  Exchange, 
with  the  authority  and  for  the  benefit  of  the  de- 
fendant, the  defendant  pleaded  that  the  claim 
was  founded  on  gaming  and  wagering  trans- 
actions, illegal  at  common  law  and  under  8  &  9 
Vict.  c.  109,  s.  18  : — Held,  that  the  plaintiff  was 
entitled  to  recover  both  the  commission  and  in- 
demnity claimed.  Thacker  v.  Hardy,  4  Q.  B.  D. 
685  ;  48  L.  J.,  Q.  B.  289 ;  39  L.  T.  595  ;  27  W.  R. 
158— C.  A. 


Sale  of  Undeclared  Di^idendf.] — ^A  bon& 


fide  sale  of  an  undeclared  dividend  is  not  a  wager 
within  8  &  9  Vict.  c.  109,  s.  18.  Martin  v. 
Oihhon,  33  L.  T.  661  ;  24  W.  R.  87— C.  A. 
Affirming  32  L.  T.  229. 

The  printed  rule  of  the  Stock  Exchange  that 
the  conunittee  will  not  recognize  bargains  in 
prospective  dividends  being  in  practice  treated 
oy  the  committee  not  as  forbidding  such  trans- 
actions, but  only  as  declaring  that  uie  committee 
will  not  adjudicate  on  disputes  aiising  out  of 
them,  the  unwritten  usage  of  the  Stock  &change 
that  members  deal  with  each  other  as  principals, 
will  be  cognisable  in  courts  of  law  in  respect  to 
contracts  between  members  of  the  Stodc  Ex- 
change for  the  sale  and  purchase  of  such  divi- 
dends.   Ih, 

Therefore,  if  a  broker,  employed  to  sell  pro- 
spective dividends  on  shares  by  a  person  holding 
or  whom  he  has  no  reason  to  bcdieve  does  not 
hold  such  shares,  sell  to  a  jobber,  he  will  be  per- 
sonally liable  to  the  jobber,  and  may  pay  the 
amount  for  which  he  is  liable,  although  for- 
bidden to  do  so  by  his  principal,  and  may  recover 
from  his  principal  the  amount  so  paid.    Ih, 


Work  Bone  and  Xoney  Paid.] — To  a  de- 


claration for  work  done,  commission  and  money 
paid,  a  plea,  that  the  plaintiff  was  a  stock  and 
sharebroker,  and  as  such  made  contracts  with 
persons  for  the  defendant  by  way  of  wagering, 
contrary  to  8  &  9  Vict.  c.  109,  under  the  sem- 
blance of  pretended  sales,  respecting  the  future 
market  price  of  public  and  other  stock,  shares, 
scrip,  and  goods  and  chattels,  whereby  the  de- 
fendant was  to  receive  or  pay  the  difference 
between  the  price  of  the  public  stock  on  the  days 
on  which  the  contracts  were  made  and  the  price 
on  certain  future  days,  according  as  the  price 
had  become  lower  or  higher  ;  and  that  the  work 
was  done,  and  the  commission  claimed  in  respect 
of  the  making  such  contracts,  and  the  money 
paid  in  discharging  the  differences  which  had 
become  payable,  is  no  defence  under  8  &  9  Vict. 
c.  109.  KnigU  v.  Fitch,  15  C.  B.  566  ;  3  C.  L. 
R.  567  ;  24  L.  J.,  C.  P.  122 ;  1  Jur.,  N.  S.  626. 

To  an  action  for  work  done  and  money  paid, 
at  the  request  of  the  defendant,  a  plea  that  by 
agreement  between  the  plaintiff  and  defendant, 
the  plaintiff,  as  agent  to  the  defendant,  con- 
tracted with  third  parties  for  the  pretended  pur- 
chases and  sales  of  shares  in  a  railway  company, 
•  under  which  contracts  no  shares  were  actually 
transferred  ;  and  that  the  contracts  of  pretended 


purchase  and  sale  between  the  parties  were  by 
way  of  wagering  only  on  the  market  prices  ol 
the  shares,  contrary  to  8  &  9  Vict.  c.  109,  &  18  ; 
and  that  the  work  was  done  and  the  money  paid 
in  pursuance  of  that  agreement,  and  in  znaSdng 
and  performing  those  contracts  of  pretended 
purchase  and  sale,  and  in  and  about  uic  pajing 
by  the  plaintiff  of  those  differences  ;  which  pay- 
ment was  made  without  any  request  by  the  de- 
fendant to  the  plaintiff,  is  a  bad  plea,  as  disclos- 
ing no  answer  to  the  count  for  work  done. 
Inchhald  v.  CocJterill,  4  Jur.,  N.  S.  693. 


Paymenti  partly  for  boni  flde  Balar] 

. — In  an  action  for  money  paid,  the  defendant 
pleaded  that  the  money  was  paid  for  and  in  re- 
spect of  differences  which  the  plaintiffs,  as  the 
defendant's  brokers,  contracted  to  pay  for  him 
on  account  of  certain  unlawful  contracts,  by 
way  of  gaming  and  wagering,  relating  to  the 
public  funds,   and   to   railways  and  shares  in 
railways,  and  to  the  then  present  and  future 
prices  thereof  respectively,  m  lieu  of  and  in- 
stead of  making,   accepting,    and  paying   for 
transfer  thereof,  partly  contrary  to  7  Geo.  2,  c: 
8,  and  partly  contrary  to  8  &  9  Vict.  c.  109  : 
— Held,  that  the  plea  being  no  answer  as  to  the 
money  paid  in  respect  of  losses  on  the  sale  of 
shares,  was  bad  altogether,  and  was  not  made 
good  as  to  the  money  paid  in  respect  of  losses 
on  sales  of  consols  by  the  75th  section  of  the 
Common  Law  Procedure  Act  of  1852.    Lyne  v. 
&erf€ld,  1  H.  &  N.  278. 


At  Beqnest  of  Principal.] — If  a  broker 


is  employed  to  make  wagering  contracts  sudi 
as  are  illegal  under  8  &  9  Vict  c  109,  s.  18, 
and  at  the  request  of  his  principal  pays  the 
amount  due  under  such  contract,  he  can  recover 
the  amount  so  paid  from  his  principal ;  and  the 
illegal  nature  of  the  contract  with  reference  to 
which  the  money  is  paid,  is  no  defence  to  an 
action  founded  on  sucn  a  claim.  jRoietcarme  v. 
Bniing,  15  C.  B.,  N.  S.  316  ;  33  L.  J.,  C.  P.  55  ; 
10  Jur.,  N,  S.  496  ;  9  L.  T.  441. 

Declaration  for  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  at  his  request. 
Flea,  that  the  money  was  paid,  in  respect  of 
differences  on  the  price  of  shares  in  a  public 
company,  to  be  paid  by  the  defendant  under 
wagering  contracts,  contrary  to  8  &  9  Vict  c 
109,  which  the  plaintiff  had  made  for  the  de- 
fendant with  third  persons  : — Held,  that  as  the 
plea  did  not  negative  the  plaintifTs  request,  and 
the  statute  made  such  contracts  only  void,  and 
not  illegal,  the  plea  disclosed  no  d^enoe. 
Knight  v.  Camheriy  15  C.  B.  562 ;  3  C.  L.  E. 
565  ;  24  L.  J.,  0,  P.  121  ;  1  Jur.,  N.  S.  525. 

To  a  declaration  for  money  paid,  and  on  ac- 
counts stated,  the  defendant  pleaded,  first,  that 
the  causes  of  action  accrued  after  the  passing  of 
the  8  &  9  Vict.  c.  109,  under  and  by  virtae  of 
certain  contracts  made  between  the  plaintiff  and 
the  defendant  by  way  of  gaming  upon  the 
market  price  of  shares  ;  and  secondly,  that  the 
causes  of  action  accrued  to  the  plaintiff  as  a 
broker  in  the  city  of  London,  about  l^e  purdbas- 
ing  and  selling  for  the  defendant,  in  the  city 
of  London,  of  shares,  and  that  the  plaintiff  was 
not  duly  licensed  in  pursuance  of  the  statute  :  > 
Held,  that  the  pleas  were  bad.  Jeuwvp  v. 
Lutmijehe,  10  Ex.  614  ;  3  C.  L.  R.  359  ;  24  JU  J., 
Ex.  65. 

Where  a  person  desiring  to  speculate  on  the 
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Stock  Exchange  has  instructed  a  broker  to  buy 
and  sell  stocks  for  him,  with  the  intention  that 
he  should  only  receive  or  pay  "  differences,"  and 
has  aathorized  the  broker  to  pay  any  losses  for 
him,  the  broker  is  entitled  to  recover  any  sams 
which  he  has  so  paid  for  the  principal,  even 
though  he  has  not  entered  into  separate  con- 
tracts on  his  behalf,  but  has  appropriated  to  him 
parts  of  larger  amounts  of  stock  which  he  (the 
broker)  has  bought  as  a  principal  with  the  view 
of  dividing  them  among  different  clients  for 
whom  he  has  been  instructed  to  buy.  Rojferg, 
J'>  parte,  R4fgers,  In  re,  15  Ch,  D.  207 ;  43  L.  T. 
163  ;  29  W.  R.  29— C.  A. 

General  Flea.] — ^A  declaration  alleged  a  con- 
tract for  the  sale  by  B.  to  A.  of  railway  shares 
at  a  certain  price,  and  a  subsequent  contract  for 
the  sale  by  A.  to  B.  of  other  railway  shares  at  an 
advanced  price,  and  an  agreement  that  the  two 
-sets  of  shares  should  l^  set  off  against  each 
other,  and  the  differences  paid  by  B.  to  A.  : — 
Held,  that  a  general  plea  of  gaming,  founded  on 
8  &  9  Vict.  c.  109,  s.  18,  was  bad  on  special  de- 
murrer ;  it  ought  to  have  shewn  the  circum- 
stances relied  on  to  bring  the  transaction  within 
the  act.     Qrizewood  v.  Blane,  11  C.  B.  526, 


6.  Statutory  Offences. 

a.   Lottery. 

i.  What  is. 

Horee  Bace — ^Hames  on  Cards.] — ^A  horse-race 
being  about  to  be  run,  the  plaintiff  and  one 
hundred  and  fifty-four  other  persons  subscribed 
II,  apiece,  which  was  deposited  with  the  defen- 
dant on  the  terms  that  the  name  of  each  sub- 
scriber should  be  written  on  a  card,  and  the 
name  of  each  of  the  horses  written  on  another, 
and  then  the  two  sets  of  cards  placed  in  a  box, 
and  the  cards  should  be  drawn  by  chance  from 
each  6S.  the  boxes,  and  the  person  whose  name 
should  be  drawn  next  after  the  name  of  the  win- 
ning horse,  should  be  entitled  to  receive  1002. 
from  the  entire  fund  : — Held,  an  illegal  lottery 
within  10  &  11  Will.  3,  c.  17,  and  42  Geo.  3,  c. 
119.  AllpoHv.Nutt,  3  D.  &  L.  233;  1  C.  B. 
974  ;  14  L.  J.,  C.  P.  272  ;  9  Jur.  909  :  8,  P., 
Oatty  V.  Field,  9  Q.  B.  431  ;  15  L.  J.,  Q.  B.  408 ; 
10  Jur.  980. 

Allotment  of  Land  by  Ballot.]— A  company 
consisting  of  a  number  of  persons  subscribing 
small  sums  was  formed  for  the  purpose  of  buy- 
ing land,  erecting  dwellings  thereon,  and  allot- 
ting the  same  to  the  subscribers.  The  allotment 
depended  upon  the  result  of  a  ballot.  Quaere, 
whether  it  was  illegal  as  being  contrary  to  the 
Lottery  Acts,  or  whether  it  fell  within  12  Geo.  2, 
c.  28,  s.  11.  O'Connor  v.  Bradsliaw,  5  Ex.  882  ; 
20  L.  J.,  Ex.  26. 

Tieketi  for  Prises.]— C.  kept  an  eating-house, 
and  sold  tickets  for  what  was  called  the  Great 
Eastern  Money  Club,  in  respect  of  which  prizes 
were  dra"wn ;  and  the  holders  of  the  tickets, 
whose  numbers  were  drawn  for  prizes,  received 
the  same,  and  C.  delivered  out  the  prizes  to  such 
ticket-holders : — ^Held,  that  this  evidence  was 
sufficient  to  support  a  conviction  against  him 
for  keeping  a  lottery,  but  was  not  sufficient  to 
support  a  conviction  for  keeping  a  room  for  bet- 


ting upon  horse-racing  under  16  &  17  Vict.  c. 
119.  Hen,  V.  Crawshaw,  Bell,  C.  C.  303  ;  8  Cox, 
C.  0.  375  ;  30  L.  J.,  M.  C.  58 ;  3  L.  T.  51  ;  9 
W.  R.  68. 

The  appellant  erected  a  tent,  in  which  he  sold 
packets,  each  containing  a  pound  of  tea,  at  23.  Gd. 
a  packet.  In  each  packet  was  a  coupon  entitling 
the  purchaser  to  a  prize  ;  this  was  publicly  stated 
by  the  appellant  before  the  sale,  but  the  pur- 
chasers did  not  know  until  after  the  sale  what 
prizes  they  were  entitled  to ;  the  prizes  varied 
in  character  and  value,  and  the  tea  was  worth 
the  money  paid  for  it : — Held,  that  this  con- 
stituted a  lottery  within  42  Geo.  3,  c.  119,  s.  2. 
Taylor  v.  Sm^ten,  11  Q.  B.  D.  207 ;  62  L.  J., 
M.  C.  101  ;  48  J.  P.  36. 

Presents  aeeording  to  Seats.] — The  programme 
of  an  entertainment  stated  that  at  its  conclusion 
the  proprietor  "would  distribute  amongst  his 
audience  a  shower  of  gold  and  silver  treasures 
on  a  scale  utterly  without  parallel,  besides  a 
shower  of  smaller  presents,  all  of  which  would 
be  impartially  divided  amongst  the  audience 
and  given  away."  The  public  was  admitted  on 
purchasing  tickets,  which  were  not  numbered. 
The  seats  of  the  audience  were  numbered.  At 
the  conclusion  of  the  entertainment  the  pro- 
prietor called  out  a  number  on  a  seat,  and  de- 
livered one  of  the  articles  to  the  person  occupying 
that  seat,  and  in  that  way  distributed  all  the 
articles  amongst  the  audience  : — Held,  a  lottery 
within  42  Geo.  3,  c.  119,  s.  2.  MorrU  v.  BUck- 
man,  2  H.  &  C.  912  ;  10  Jur.,  N.  S.  520. 

Sooiety — Periodieal  Drawings  given  to  Mem- 
bers.]— A  society  constituted  avowedly  for  the 
benefit  of  its  members,  making  certain  of  them 
entitled  to  particular  benefits  by  the  process  of 
periodical  drawings,  does  not  come  within  the 
Lottery  Act.  Wallingford  v.  Mutual  Society,  5 
App.  Cas.  685  ;  50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ; 
29  W.  R.  81— H.  L.  (B.).  And  see  Smith  v. 
Anderson,  15  Ch.  D.  269  ;  50  L.  J.,  Ch.  47  ;  43 
L.  T.  336  ;  29  W.  R.  22— Argument  in  C.  A. 

ii.  Persons  Liable, 

m 

Printers.] — The  printer  of  a  new^spapcr,  pub- 
lishing an  illegal  proposal  for  gambling  in  the 
lottery,  incurred  a  penalty  under  22  Geo.  3,  c.  47, 
s.  13.    King  v.  Smith,  4  T.  R.  414. 

iii.  Proceedings, 

Action  for  Penalty.] — Pi-oceedings  for  the  re- 
covery of  penalties,  relating  to  lotteries,  con- 
trary to  42  Geo.  3,  c.  119,  must,  since  the  46 
Geo.  3,  c  48,  s.  59,  be  sued  for  in  the  name  of 
the  attorney-general,  and  not  before  magistrates, 
whether  the  lotteries  are  private  or  state  lot- 
teries. Reg,  V.  Tuddenham,  9  B.  P.  C.  937  ;  5 
Jur.  871. 

Indictment.]— By  10  &  11  WiU.  3,  c.  17,  s.  1, 
lotteries  are  declared  to  be  common  and  public 
nuisances ;  s.  2,  which  came  into  operation  on  a 
subsequent  day,  rendered  persons  keeping  lot- 
teries liable  to  a  penalty,  to  be  sued  for  by  infor- 
mation or  action.  The  42  Geo.  3,  c.  119,  contains 
similar  enactments  with  regard  to  lotteries, 
called  "  Little  Goes  : " — Held,  on  an  indictment, 
containing  counts  for  keeping  a  lottery,  framed 
upon  these  statutes,  that  the  counts  were 
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and  the  offence  indictable.  Reg.  y.  CratothaWy 
Bell,  C.  0.  303  ;  8  Cox,  C.  C.  375 ;  30  L.  J., 
M.  C.  58  ;  3  L.  T.  510  j  9  W.  R.  68. 

b.  Koeplixff  a  Place  for  Betting  axid  Qaminiff. 

i.  Inability  for, 

Qtaahkg  Honso— (General  Bvle.] — Keeping  and 
maintaining  a  common  gaming-house  for  lucre 
and  gain,  and  causing  and  procuring  idle  and 
evil-disposed  persons  to  come  there  to  play 
together  at  rouge-et-noir,  and  permitting  such 
persons  to  play  at  such  game  for  large  sums  of 
money,  is  indictable  at  common  law.  Jlejr  v. 
Ifogi&r,  2  D.  &  R.  431  ;  1  B.  &  C.  272  ;  S.  P.,  li^x 
V.  Taylor  J  3  B.  &  C.  502. 

A  Clnb.] — ^A  club  whose  members  habitually 
bet  is  not  within  the  meaning  of  the  Betting 
Houses  Act  (16  &  17  Vict.  c.  119,  s,  1),  Oldham 
V.  Ranuden,  44  L.  J.,  C.  P.  309  ;  32  L.  T. 
825.    See  also  Reg,  v.  Crawshawj  ante^  col.  1970. 

Movable  Box  witldn  tbe  Bing  at  Baeet.] — 
By  16  &  17  Vict.  c.  119,  s.  3,  "any  person,  wno, 
being  the  owner  or  occupier  of  any  nouse,  office, 
room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes  " 
of  betting  with  persons  resorting  thereto  is  liable 
to  a  peniSty.  Tne  respondent  and  a  companion, 
having  paid  for  admission,  were  in  a  railed  iii- 
closure  of  the  grand  stand  at  a  race  meeting. 
The  companion  stood  on  a  small  wooden  box  not 
attached  to  the  gfround,  and  he  and  the  respon- 
dent called  out  offering  to  make  and  making  bets 
with  other  persons.  The  companion  received 
the  money  for  bets  made,  and  the  respondent 
booked  the  same.  They  stood  together  in  one 
place  within  the  inclosure  during  the  races : — 
Held,  that  the  fixed  and  ascertained  spot  defined 
in  the  inclosure  by  the  box  at  which  the  re- 
spondent orally  advertised  his  willingness  to  bet 
was  a  **  place  "  used  by  him  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  he 
was  liable  to  a  penalty  under  16  &  17  Vict.  c.  119, 
s.  3.  Oallaway  v.  Maries,  8  Q.  B.  D.  275  ;  51 
L.  J.,  M.  C.  53 ;  45  L.  T.  763 ;  30  W.  R.  151  ; 
46  J.  P.  326. 

Temporary  Struotnre   a4joi]iiag  Baoeeourse.] 

— Upon  a  slip  of  land  adjoining  a  racecourse, 
during  the  races,  there  was  erected  a  temporary 
wooden  structure,  four  feet  high,  without  a  roof. 
Over  it  a  board  was  exhibited  upon  which  was 
the  name  of  the  proprietor,  and  there  were 
betting  lists  containing  the  odds  upon  and 
against  each  horse  which  he  was  willing  to  bet. 
The  structure  had  two  frontages,  and  boards 
used  as  desks  fronting  each  way.  At  each  desk 
a  man  sat  with  a  book  for  the  purpose  of  re- 
cording the  bets  made  with  persons  outside. 
Persons  betting  deposited  money  and  received  a 
card  containing  the  terms  of  the  bet : — Held, 
that  this  was  an  office  or  a  place  within  the 
meaning  of  the  16  &  17  Vict.  c.  119,  s.  1.  Shaw 
V.  Morley,  3  L.  R.,  Ex.  137  ;  37  L.  J.,  M.  C.  105  ; 
19  L.  T.  15  ;  16  W.  R.  763. 

Stool  covered  by  Umbrella.] — B.  was  on  a  race- 
course, standing  on  a  stool,  over  which  was  a 
large  umbrella,  similar  to  a  carriage  umbrella, 
capable  of  covering  several  persons,  the  stock 
being  made  in  joints  like  that  of  a  sweep's  brush. 


so  as  to  be  taken  in  pieces,  and  was  fastened  in. 
the  ground  with  a  spike.  The  umbrella  when 
opened  was  seven  or  eight  feet  high.  It  was 
a  showery  day ;  but  the  umbrella  was  kept  up 
rain  or  dry.  On  the  umbrella  was  painted  in 
large  letters  "  G.  Bows,  Victoria  Club,  Leeds." 
There  was  also  a  card  exhibited,  on  which  were 
the  words,  "  We  pay  all  bets  first  past  the  post.'* 
B.  was  calling  out,  offering  to  make  bets ;  and 
he  was  seen  to  make  bets,  the  money  being  de- 
posited with  him,  and  for  which  he  gave  a  tidcet  i 
— Held,  that  B.  was  using  a  fixed  and  ascer- 
tained "  place  "  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  was  properly  con- 
victed under  16  &  17  Vict.  c.  119,  s.  3.  Bowm  t» 
I\mtn4^k,  9  L.  R.,  C.  P.  339  ;  43  L.  J.,  M.  C.  107  ; 
30  L.  T.  624  ;  22  W.  R.  804. 

Crieket  Oronnd.] — By  the  Betting  Houses  Act 
(16  &  17  Vict.  c.  119),  s.  1,  no  house,  office,  room, 
or  other  place  shall  be  opened,  kept  or  used  for 
the  purpose.  A  ground  used  for  cricket,  f<»t- 
racing,  &c.,  is  a  place  within  the  meaning  of  the 
enactment,  and  the  owner,  occupier  or  keeper 
may  be  convicted  under  the  act  for  knowingly 
permitting  any  other  person  to  use  any  such 
house,  office,  or  place  for  the  purpose  of  betting 
with  persons  resorting  to  it,  though  the  person  so 
using  it  is  in  no  sense  the  occupier  or  keeper  of 
the  premises.  Ilaighy,  Sheffield  QCorporati'on)y 
10  L.  R.,  Q.  B.  102  ;  44  L.  J.,  M.  C.  17 ;  31  L.  T. 
536  ;  23  W.  R.  547. 

A  person  was  charged  on  a  summons  under 
the  Betting  Houses  Act  (16  &  17  Vict  c.  119), 
ss.  1  and  3,  with  knowingly  and  wilfully  per- 
mitting a  place  of  which  he  was  the  occupier  to 
be  used  by  certain  persons  for  the  purpose  of 
betting  with  persons  resorting  thereto.  On  the 
hearing  it  was  proved  that  he  occupied  as  tenant 
a  house,  with  a  piece  of  inclosed  ground  adjoin- 
ing, used  for.  cricket,  foot-racing,  and  other 
games  and  spbi^.  On  the  day  named  in  the 
summons  foot-racing  took  place  in  the  grounds^ 
to  which  persons  were  admitted  on  payment  of 
6d,  Within  the  grounds,  but  outside  the  space 
reserved  for  the  runners,  and  amongst  the  spec- 
tators, some  fifteen  or  twenty  professional  betters 
stood  on  chairs  and  stools  in  (uffercnt  spots,  with 
books  in  their  hands,  calling  out  the  odds  on  the 
various  runners,  and  betting  with  different 
persons,  a  man  behind  each  of  the  professional 
bettors  recording  the  bets  in  a  book,  the  persons 
betting  paying  Is,  each,  and  receiving  a  ticket. 
The  evidence  satisfied  the  magistrate  that  the 
party  knew  of  what  was  going  on  and  took  no 
steps  to  prevent  it,  and  that  he  might  have  pie> 
vented  it  if  he  had  been  so  minded ;  and  he 
accordingly  convicted  him  of  the  offence  chained  l 
— Held,  tbat  the  conviction  was  right.    Jb, 

Ground  for  Pigeon  Shooting.] — "E,  was  the 
occupier  of  inclosed  grounds,  in  which  a  pigeon- 
shooting  match  between  two  persons  for  10/. 
a  side,  and  afterwards  a  foot-race,  took  place, 
and  into  which  the  public  were  admitted 
on  payment  of  money.  The  persons  who  were 
admitted  into  the  grounds  made  bets  with  each 
other,  both  on  the  pigeon-diooting  match  and  on 
the  foot-race : — Held,  that  the  grounds  were  a 
'^  place,"  and  that  they  were  kept  and  used  by 
£.  for  the  purpose  of  betting  within  the  meaning 
of  16  &  17  Vict.  c.  119,  s.  3.  Eastwood  v.  Miller, 
9  L.  R.,  Q.  B.  440  ;  43  L.  J.,  M.  C.  139  ;  30  L.  T. 
716  ;  22  W.  R.  799. 
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Particiilar  Spot  in  a  Pnblio  Park.]— The 
habitaal  use  of  a  spot  in  a  public  park  for  the 
receiving  of  deposits,  to  return  a  larger  sum  oK 
the  contingency  of  particular  horse  winning  a 
race,  is  not  the  using  of  a  place  for  such  purpose 
within  the  16  &  17  Vict.  c.  119,  s.  1.  Doggett  v. 
Catterw,  19  C.  B.,  N.  S.  765  ;  34  L.  J..  C.  P.  159  ; 
11  Jut.,  N.  S.  243  ;  12  L.  T.  355  ;  13  W.  R.  390 
—Ex.  Ch. 

On  Licenfled  FremiMi.]— i&^  Iktoxicatikg 

LiQUOBS. 

ii.  Proceedingt, 

One  JuBtioe.] — ^An  information  for  using  a 
place  for  betting  contrary  to  16  &  17  Vict.  c.  119, 
s.  3,  need  not  be  laid  before  two  justices ;  one  is 
sufficient.    Lee  v.  Oold,  44  J.  P.  395. 

Proper  Infonnation  or  SnmmonB.] — Upon  a 
warrant  issued  by  a  justice  under  16  &  17  Vict, 
c.  119,  s.  11,  an  act  for  the  suppression  of  betting 
houses,  founded  upon  an  iiuformation  that  a 
house  was  used  as  a  common  gaming-house 
within  the  meaning  of  the  8  &  9  Vict.  c.  109,  an 
act  to  amend  the  law  concerning  gaming  and 
wagers,  the  house  was  searched,  and  B.  and 
others  apprehended  and  brought  before  the 
petty  sessions,  when  B.  was  chaiged  with  having 
the  management  of  a  room  in  the  house  for  the 
purpose  of  betting  with  persons  resorting  thereto, 
upon  horse-races,  contrary  to  the  statute.  No 
information  charging  such  offence  on  summons 
embodying  such  information  had  been  issued  or 
served : — ^Held,  that  the  want  of  such  informa- 
tion or  summons  rendered  the  proceedings  on 
the  hearing  invalid,  and  that  the  conviction 
thereon  must  be  quashed.  Blake  v.  Beeok,  1 
Ex.  D.  320 ;  45  L.  J.,  M.  C.  Ill ;  34  L.  T.  764. 

Held,  also,  that  a  month's  notice  of  the  taking 
of  such  proceedings  was  not  necessaiy  before 
laying  an  information  imder  16  &  17  Vict.  c.  119, 
8.17.    lb. 

An  information  under  16  &  17  Vict.  c.  119, 
charged  A.  with  having  on  the  5th  October,  and 
on  divers  other  days  and  times  between  the  5th 
October  and  laying  the  information  (the  16th 
November),  being  then  and  there  the  occupier 
of  a  house,  knowingly  and  wilfully  opened,  kept, 
and  used  the  same  for  the  purpose  of  betting 
with  persons  resorting  thereto.  The  justices 
stated  that  it  was  established  to  their  satisfac- 
tion that  he  did  so  keep  and  use  the  house  on 
the  8th  November,  but  not  on  the  5th  October, 
or  any  other  day ;  and  they  convicted  him  of 
the  offence  committed  on  the  8th  November : — 
Held,  that  the  information  was  good,  as  not 
alleging  more  than  one  offence,  and  that  the 
conviction  thereon  might,  therefore,  be  upheld. 
Onltj/  V.  Gee,  30  L.  J.,  M.  C.  222  ;  7  Jur.,  N.  S. 
570  ;  4  L.  T.  338  ;  9  W.  R.  662. 

Bight  to  Penalty.] — On  a  summary  conviction 
under  17  &  18  Vict.  c.  38,  for  permitting  gaming 
to  be  carried  on  in  a  house,  before  a  metropolitan 
police  magistrate,  half  the  penalty,  which  is  not 
payable  to  the  informer,  is  payable  to  the  re- 
ceiver of  the  metropolitan  police,  and  not  to  the 
overseer  of  the  parish.  Wrav  v.  MHSf  1  El.  & 
El.  276  ;  28  L.  J.,  M.  C.  45. 

Ko  Appeal.] — A  conviction  before  justices,  un- 
der 16  &  17  Vict.  c.  119,  8. 3,  for  keeping  a  gaming- 


house, is  a  "  criminal  cause  or  matter  "  within 
s.  47  of  the  Judicature  Act,  1873,  and  the  Court 
of  Appeal  has,  therefore,  no  jurisdiction  to  hear 
an  appeal  from  a  judgment  of  the  High  Court 
quashing  the  conviction  on  a  case  stated  by 
,  justices.  Blake  v.  Beeeh,  2  Ex.  D.  335  ;  36  L.  T. 
723— C.  A. 


In  case  of  a  lioenoe.] — No  appeal  lies 


against  a  refusal  by  justices  to  grant  a  billiard 
licence  under  8  &  9  Vict.  c.  109,  s.  10.  Chamber- 
lain,  Ex  parte,  8  El.  k,  Bl.  644 ;  4  Jur.,  N.  S. 
477. 


o.  Bettinff  in  Publlo  Plaoe. 

i.  Insti'unumtt  of  Gaming, 

Money.] — Betting  odds  on  one  of  several  dogs 
about  to  be  run  in  a  race  and  paying  half  a 
sovereign,  is  not  playing  or  betting  with  a  coin 
as  an  instroment  of  gaming.  Hirst  v.  Molesburyy 
6  L.  R..  Q.  B.  130  ;  40  L.  J.,  M.  C.  76  ;  23  L.  T. 
55  ;  19  W.  R.  246. 

Halfpence  used  for  pitch-and-toss  are  not  in- 
struments of  gaming  within  5  Geo.  4,  c.  83,  s.  4. 
Watson  V.  Martin,  10  Cox,  C.  C.  56  ;  34  L.  J., 
M.  C.  50 ;  11  Jar.,  N.  S.  321 ;  11  L.  T.  872  ;  13 
W.  R.  144.    But  see  now  31  &  82  Vict.  c.  52. 

Machine.] — T.  and  L.  were  charged  with  an 
offence  under  31  k  32  Vict.  c.  52,  s.  3,  in  being 
on  a  racecourse  with  a  machine  so  constructed 
as  to  register  the  odds  laid  upon  the  horses  then 
about  to  run  in  a  race  there.  They  were  taking 
deposits  on  the  bets  made  and  amounts  staked 
on  the  several  horses,  and  soliciting  bystanders 
to  make  bets,  charging  ten  per  cent,  upon  the 
amounts  won,  for  the  iise  of  the  instrument 
which  displayed  the  state  of  the  odds,  and  by  a 
mechanical  arrangement  varied  the  announce- 
ment from  time  to  time  according  to  the  bets 
made,  and  they  having  been  convicted : — Held, 
that  such  a  machine  was  an  instrument  or  means 
of  wagering  within  the  meaning  of  the  section, 
and  that  the  conviction  was  therefore  right. 
Beg,  T.  WolverJiampton  (Justiees),  Tollett  v. 
Thomas,  6  L.  R.,  Q.  B.  514  ;  40  L.  J.,  M.  C.  209  ; 
24  L.  T.  508  ;  19  W.  R.  890. 

ii.  Public  Place. 

Place  where  Public  have  Access.] — ^A  colliery 
company  had  a  large  field  of  thirty  acres  which 
they  allowed  the  workmen  and  their  ^milies  to 
use  for  recreation  and  bowling  matches.  Stran- 
gers were  also  allowed  to  come  and  play  there, 
and  were  not  tum(Ml  away.  One  day  T.  and 
others  played  at  pitch-and-toss  in  the  field : — 
Held,  that  they  were  liable  to  be  convicted  under 
36  &  37  Vict.  c.  38,  s.  3,  for  playing  in  a  place  to 
which  the  public  are  permitted  to  have  access. 
Tumlntll  v.  Appletmi,  46  J.  P.  469. 

Bailway  Carriage.] — A  party  was  convicted 
under  5  Geo.  4,  c.  83,  s.  4  (Vagrant  Act),  of  play- 
ing in  a  certain  open  and  public  place  (to  wit,  a 
carriage  used  on  a  railway)  with  an  instrument 
of  gaming  : — Held,  that  the  conviction  was  bad, 
it  not  shewing  that  the  carriage  was  being  used 
for  the  conveyance  of  passengers  on  the  line. 
Freestone,  In  re,  1  H.  &  N.  93 ;  25  L.  J.  M.  C. 
121  ;  2  Jur.,  N.  S.  525. 

The  Vagrant  Act  Amendment  Act,  1873  (36  & 
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37  Vict.  c.  38),  8.  3,  imposes  a  penalty  upon 
**  every  person  playing  or  betting  by  way  of 
wagering  or  gaming  in  any  street,  road,  highway, 
or  other  open  and  public  place,  or  in  any  open 
place  to  which  the  public  have  or  are  permitted 
to  have  access,  at  or  with  any  coin,  card,  &c., 
used  as  an  instrument  or  means  of  such  wager- 
ing or  gaming,  at  any  game  or  pretended  game 
of  chance "  : — Held,  that  a  railway  carriage 
while  travelling  on  its  journey  is  within  the 
definition  of  "  an  open  and  public  place  to  which 
the  public  have  or  are  permitted  to  have  access  " 
in  the  section.  Langrish  v.  Archer^  10  Q.  B.  D. 
44  ;  52  L.  J.,  M.  C.  47  ;  47  L.  T.  648  ;  31  W.  R. 
183  ;  47  J.  P.  295  ;  15  Cox,  C.  C.  194. 

Bailway  Platform.] — When  a  conviction  al- 
leged that  the  defendant,  being  a  suspected 
person  at  the  railway  station  in  a  parisn,  the 
same  being  at  the  time  a  place  of  public  resort, 
did  frequent  the  platform  of  the  station  with 
intent  to  commit  felony  : — Held,  that  it  suffici- 
ently appeared  that  the  platform  was  a  place  of 
public  resort,  and  that  the  conviction  was,  there- 
fore, good.  DavU,  Ex  parte,  2  H.  &  N.  149  ;  26 
L.  J.,  M.  C.  178. 

d.  Oheatinff  at  Play. 

SuAeienoy  of  Indiotment.] — An  indictment, 
framed  under  8  &  9  Vict  c.  109,  s.  17,  alleged 
that  the  defendant,  ^'  by  fraud,  unlawful  device, 
and  ill-practice  in  playing  at  and  with  cards, 
unlawfully  did  win  from,  &c.,  a  certain  sum  of 
money,  with  intent,"  &c. ;  but  it  was  not  averred 
to  whom  the  money  belonged  : — Held,  that  such 
an  averment  was  not  necessary,  and  the  indict- 
ment was  sufficient.  Beg,  v.  Moss,  2  Jur.,  N.  S. 
1196. 

Wagoring  by  Totdng.] — The  prisoners  were 
indicted  and  convicted  under  the  8  &  9  Vict  c. 
109,  s.  17,  of  obtaining,  by  fraud  and  unlawful 
device  and  ill-practice  in  playing  at  a  certain 
game  or  sport,  to  wit,  in  ana  by  wagering  on  the 
event  of  a  certain  game  or  sport,  a  watch  and 
other  things  ^m  the  prosecutor.  The  evidence 
was,  that  the  prosecutor  was  induced  to  go  to  a 
public-house  and  drink  and  toss  for  wagers  with 
one  of  the  prisoners,  and  the  event  was  that  the 
prosecutor  lost,  and  the  prisoners  took  away  the 
property  stated  : — Held,  that  this  was  a  sport, 
pastime  or  exercise,  if  not  a  game,  within  the 
meaning  of  sect.  17  of  8  &  9  Vict  c.  109.  Beg. 
V.  O'Connor,  15  Cox,  C.  C.  3  ;  45  L.  T.  512  ;  46 
J.  P.  214. 
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GAS  AND  GASWORKS. 

1.  Supply, 

a.  Regulation  of. 

h.  Payment  for,  1977. 

c.  Interference  with,  1977. 

2.  BighU  and  LiabnUtet  of  Ga»  Com* 

panics, 

a.  In  Breaking  up  Roads  and  Laying 

down  Pipes,  1978. 

b.  Fouling  Wells  and  Streams,  1981. 
e.  Creating  Nuisance,  1982. 

d.  Causing  other  Iniories,  1982. 

3.  Bateahility  of  Work*,  1984. 

4.  Expenses,  1984. 

1.  Supply. 
a.  Besnlation  ofL 

Metropolitan  Oat  Aeti.] — The  Gas  Light  and 
Coke  Company's  Act,  1868,  and  the  City  of 
London  Gas  Act,  1868,  do  not  repeal  the  pro- 
visions of  the  Metropolis  Gas  Act,  1860  (23  & 
24  Vict.  c.  125),  as  to  tne  purity  and  illuminating 
power  of  the  gas  without  as  well  as  within  the 
city  of  London.  Oa*  Light  and  Coke  Company 
V.  St. George,  Uanarer  Square  (  Vestry),  41  L.  J., 
Q.  B.  360  ;  26  L.  T.  624.  Affirmed  on  appeal, 
42  L.  J.,  Q.  B.  50  ;  28  L.  T.  281— Ex.  Ch. 

The  effect  of  this  enactment  is  not  to  prevent 
companies  who  were  not  enumerated  in  it,  and 
who  were  supplying  gas  to  others  than  the 
public  at  the  time  of  the  passing  of  the  act,  from 
continuing  to  do  so.  Imperial  Gas  Light  and 
Coke  dmipany  v.  West  London  Junetion  Qas 
Company,  15  L.  T.  66  ;  14  W.  R.  1019. 

Semble,  that  railway  companies,  and  hotels  in 
connexion  with  them,  are  not  "the  public" 
within  s.  54.    Ih. 

The  price  to  be  charged  for  gas  supplied  to  the 
metropolis  (as  well  as  the  quality)  is  r^ulated 
by  23  &  24  Vict,  c  125.  Great  Central  Oas 
Consumers'*  Comjfany  v.  Clarke,  11  C.  B.,  N.  S. 
814.  Affirmed  on  appeal,  13  C.  B.,  N.  S.  838 ; 
32  L.  J.,  C.  P.  41  ;  11  W.  R.  123— Bx.  Ch. 

By  the  Metropolis  Gas  Act,  1860  (23  &  24 
Vict,  c  125),  8.  2,  the  Gasworks  Clauses  Act, 
1847  (10  Vict.  c.  15),  is  incorporated  with  this 
act,  and  made  to  apply  to  the  several  metropolitan 
gas  companies  enumerated ;  by  the  Gasworks 
Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  1,  the 
Gasworks  Clauses  Act,  1847,  and  this  act  shall 
be  construed  together  as  one  act : — Held,  that 
the  Gasworks  Clauses  Act,  1871,  applied  to  all 
the  enumerated  companies.  Commercial  CUts 
Ompany  v.  Srott,  10  L.  R.,  Q.  B.  400  ;  44  L.  J., 
M.  C.  171 ;  32  L.  T.  765  ;  23  W.  R.  874. 

Boftifal  to  Supply  by  Oat  Companioi.] — The 

Gasworks  Clauses  Act,  1871  (34  &  35  Vict,  c  41), 
s.  36,  imposes  a  penalty  whenever  the  under- 
takers neglect  or  refuse  to  supply  gas  to  any 
occupier  Avithin  the  limits  of  the  special  act 
under  such  pressure  as  is  prescribed : — Held,  th^t 
the  section  applied  to  a  case  where  the  gas 
company  had  improperly  cut  off  the  supply  of 
gas.    lb, 

ObligationB  of  Company.] — There  is  no  obli- 
gation upon  a  gas  company  to  continue  to  supply 
a  customer  with  gas  for  any  particular  period, 
nor  does  the  circumstance  of  quarterly  paymenta. 
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or  the  hiring  of  a  meter  by  the  year,  or  of  the 
company  being  the  only  one  in  the  neighbour- 
hood, afford  any  ground  for  implying  a  contract 
to  that  effect.  Hoddesdon  Gas  and  Coke 
Company  v.  Ilaselwood,  6  C.  B.,  N.  S.  239 ;  28 
L.  J.,  C.  P.  268  ;  5  Jur.,  N.  S.  1013  ;  7  W.  R.  415. 

Interference  with  Private  Eighti.] — A  cor- 
poration having,  under  the  provisions  of  an  act 
of  parliament,  bought  up  a  gas  company  which 
previously  supplied  gas  to  the  borough,  and 
which  had  compulsory  powers  for  the  purpose 
within  the  borough,  commenced  supplying  gas 
to  an  adjoining  township,  in  which  another  gas 
company  already  existed,  having  similar  powers 
witMn  the  township.  Th&  gas  company  of  the 
township  having  filed  a  bill  against  the  corpora- 
tion to  restrain  them  from  supplying  gas  within 
the  township,  and  alleging,  as  a  personal  injuiy 
which  entitled  them  to  maintain  their  suit,  that 
the  corporation  had  contracted  to  supply  gas  to 
a  particular  manufactory  within  the  township 
which  otherwise  they  must  have  supplied,  and 
that  they  had  thereby  been  deprived  of  the 
profits  arising  from  the  supply  of  gas  to  the 
manufactory,  and  that  great  loss  would  be 
sustained  by  them : — Held,  that  the  injury 
alleged  was  not  such  as  entitled  the  plaintiff  to 
maintain  the  suit.  Pudsey  Coal  Gas  Company 
V.  Bradford  Corporatio^i,  15  L.  R.,  Eq.  167  ; 
42  L.  J.,  Ch.  293  ;  28  L.  T.  11  ;  21  W.  R.  286. 

b.  Payxnent  for. 

Prom  whom  BecoTerable.] — By  the  Gaslight 
and  Coke  Company's  Act,  1872,  in  case  a  con- 
sumer of  gas  leaves  the  premises  without  paying 
the  rates  due  for  gas  supplied  to  him,  the 
company  shall  not  require  payment  of  the 
arpears  from  the  incoming  tenant  unless  he  shall 
have  agreed  with  the  defaulting  consumer  to 
pay  the  arrears,  or  unless  the  incoming  tenant 
shall  continue  the  trade  of  the  outgoing  one  and 
pay  him  or  the  owner  a  consideration  for  so 
doing.  B.  having  taken  over  a  public-house 
from  M.,  who  was  in  debt  to  the  gas  company 
for  gas  supplied,  was  summoned  by  the  company 
for  non-payment  of  the  arrears  : — Held,  that  the 
act  of  1872  gave  no  positive  power  to  require 
payment  of  the  arrears  from  B.,  and  that  the 
gas  company  could  not  recover  them  from  him. 
Gaslighi  and  Coke  Company  v.  Meade j  45  L.  J., 
M.  C.  71 ;  33  L.  T.  729. 

DiatroM  for  Payment.]  —  A  gas  company, 
having  under  its  private  act  of  parliament  a 
power  to  levy  by  distress  all  sums  of  money  due 
for  the  supply  of  gas,  is  not  a  landlord  or  other 
person  to  whom  rent  is  due  within  the  meaning 
of  s.  34  of  the  Bankruptcy  Act,  1869,  and  such  a 
company  having  distrained  upon  the  goods  of  a 
liquidating  debtor  will  be  restrained  &om  deal- 
ing with  the  distress.  Robei'tSy  In  re,  Hill,  Ex 
parte,  6  Ch.  D.  63  ;  46  L.  J.,  Bk.  116  ;  37  L.  T. 
46  ;  25  W.  R.  784— C.  A. 

o.  Interference  with. 

Prandnlently  Cutting  Pipes— Concealment] — 
A  count  stated  that  the  defendants  bored  into  the 
gas-pipes  of  the  plaintiffs,  and  affixed  gas-pipes 
of  the  defendants  thereto,  and  kept  them  so 
affixed  for  a  long  time,  without  the  knowledge 
of  the  plaintiffs,  by  means  whereof  quantities  of 


the  plaintiffs*  gas  flowed  out  of  their  pipes ;  that 
the  defendants,  maliciously  contriving  to  prevent 
the  plaintiffs  from  discovering  the  trespasses  so 
committed  till  six  years  should  have  elapsed, 
fraudulently  and  without  the  plaintiffs*  know- 
ledge cut  off  from  the  plaintiffs*  gas-pipes  the 
gas-pipes  of  the  defendants  so  affixed  thereto,  and 
fraudulently  and  without  the  plaintiffs*  know- 
ledge stopped  and  plugged  up  the  gas-pipes  of  the 
plaintiffs,  where  the  gas-pipes  of  the  defendants 
had  been  so  affixed,  by  means  whereof  the  plain- 
tiffs were  prevented  from  discovering  the  tres- 
passes until  six  years  from  their  commission  had 
elapsed,  and  thereby  the  remedy  of  the  plaintiffs 
by  action  became  barred : — Held,  that  tne  count 
disclosed  a  good  cause  of  action.  Imperial  Gag 
Light  and  Coke  Cimtpany  v.  Londan  Ga*  Light 
Company,  10  Ex.  39  ;  2  C.  L.  R.  1230  ;  23  L.  J., 
Ex.  303  ;  18  Jur.  497. 

Larceny  of  Oat.] — ^A  person  was  indicted  for 
stealing  a  quantity  of  gas  from  a  gas  company. 
He  only  paid  the  company  for  the  amount  that 
was  indicated  by  a  meter  placed  on  the  premises ; 
but  by  means  of  stop-cocks  and  pipes  he  inter- 
cepted  large  quantities  of  gas  which  did  not  pass 
through  the  meter.  He  was  convicted  of  larceny  : 
— Held,  that  the  conviction  was  good,  and  that 
there  is  nothing  in  the  nature  of  gas  to  pre- 
vent it  being  the  subject  of  larceny.  Beg.  v. 
White,  Dears.  C.  C.  203  ;  1  C.  L.  R.  489  ;  3  C.  & 
K.  363  ;  6  Cox,  C.  C.  213  ;  22  L.  J.,  M.  C.  128  } 
17  Jur.  536, 


2.  RiaHTS  AND  Liabilities  of  Gas 
Companies. 

a.  In  Breaking  up  Boads  and  lAyinff 
down  Pipes. 

When  Indictable.] — In  a  town  there  was  a  ga£r 
company,  established  by  a  local  act,  which  in- 
corporated the  Gasworks  Act,  1847.  There  were 
also  commissioners  under  a  local  act,  with  powers- 
to  lay  down  mains  and  pipes  for  the  public 
lighting  of  the  town,  but  with  no  powers  to> 
supply  or  lay  down  pipes  for  the  supply  of 
private  houses.  The  commissioners,  who  had 
formerly  been  supplied  with  gas  by  the  old  com- 
pany, duly  transferred  their  powera  to  the  Long- 
ton  Gas  Company,  which  was  a  company,  but 
without  any  parliamentary  powers  as  a  gas  com- 
pany. Upon  an  indictment  against  them  for 
obstructing  the  public  highway,  by  opening 
trenches  and  laying  down  pipes,  and  conveying 
gas  to  the  public  lamps  ana  to  private  houses: — 
Held,  that  they  were  not  indictable  for  the  act& 
done  for  the  public  lighting  of  the  town,  those 
acts  being  authorized  by  the  powers  transferred 
to  them  by  the  commissioners ;  but  that  the 
taking  up  the  pavement,  and  digging  trenches, 
in  one  instance  across  the  street,  and  in  other 
instances  across  the  footway  of  the  street,  in 
order  to  lay  down  service-pipes  to  private  houses 
from  the  mains,  could  not  be  justified  as  acts 
done  in  the  exercise  of  the  right  of  each  house* 
holder  to  make  such  a  slight  temporary  obstruc- 
tion on  the  highway  as  may  be  necessarily 
incidental  to  the  enjoyment  of  his  property ; 
and  that  therefore  the  company,  having  no  parlia- 
mentary powers  for  the  purpose,  and  a  house- 
holder who  authorized  the  acts,  were  indictable. 
Beg.  V.  Longton  Go*  Company,  8  Cox,  C.  C.  317  ? 
2  El.  &  El.  651 ;  29  L.  J.,  M.  C.  118  ;  6  Jur.,. 
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N.  S.  601 :  S.  C,  nom.  Rt^g,  v.  Kniffht,  8  W.  R. 
293. 

Iiganction.]  —  A  gas  company  was  incoT> 
porated  by  statute,  for  the  purpose  of  supplying 
a  town  with  gas.  Some  years  afterwards  another 
company  was  formed,  and  registered  under  the 
7  &  8  Vict  c.  110,  for  a  like  purpose,  and  com- 
menced opening  up  the  streets  and  highways  to 
lay  down  their  pipes,  some  of  the  inhabitants 
approving  and  some  disapproving  of  the  works. 
A  court  of  equity  refused  an  injunction  to  restrain 
the  new  company  from  continuing  their  works, 
the  nuisance  or  damage  being  trivial.  Att.'Gen, 
V.  Sheffield  QaM  Consnmertt  Company^  3  De  G., 
M.  &  6.  304  ;  22  L.  J.,  Ch.  811 ;  17  Jur.  677. 

The  disturbance  of  the  pavement  of  a  town  by 
an  unincoiporated  gas  company,  without  lawful 
authority,  for  the  purpose  of  Laying  down  gas- 
pipes,  is  not  a  nuisance  so  serious  and  important 
that  a  court  of  equity  will  interfere  by  injunction 
to  prevent  it  The  views  of  the  governing  body 
of  a  town,  and  the  motives  of  the  persons  insti- 
tuting a  suit,  are  not  immaterial  where  the  com- 
plaint is  of  a  public  injury.  Att.-Gt*n.  v.  Cam- 
bridge  Cowmmerit^  Ca4  Company^  4  L.  R.,  Ch.  71 ; 
38  L.  J.,  Ch.  94  ;  17  W.  R.  145. 

Dover  Oat  Company— Fowen  of.]— The  Dover 
das  Light  Company  has  power  under  its  act  of 
incorporation,  without  the  consent  of  the  com- 
missioners for  executing  the  paving  acts  for 
Dover,  but  under  the  conditions  prescribed  by 
its  act,  to  lay  down  in  the  streets  of  Dover  in 
which  gas-pipes  had  been  already  laid  down  by 
them,  and  were  still  in  use,  additional  gas-pipes 
parallel  to  and  to  be  used  with  such  others,  for 
the  same  purpose  of  supplying  gas  to  the  town. 
Dover  Otut  tiigld  Company  v.  Bivcer  (^Mayor, 
^•c),  1  Jur.,  N.  S.  812— L.  J. 

Private  Beads— Oecupiert.] — An  estate  was 
purchased  for  the  purpose  of  building  houses  ;  a 
part  was  laid  out  as  private  roads,  and  upon  a 
partition,  the  owners  taking  the  roads  covenanted 
that  the  other  freeholders  and  the  occupiers  of 
the  houses  should  have  the  full  use  and  enjoy- 
ment of  the  roads  in  as  absolute  a  manner  as  if 
they  were  public  roads : — Held,  that  a  request 
to  be  supplied  with  gas  by  a  minority  of  the 
occupiers  of  houses  was  suflicient,  without  the 
•consent  of  the  freeholders,  to  justify  the  break- 
ing up  the  roads  by  the  gas  company  to  lay  down 
their  pipes  to  comply  with  such  request ;  and 
every  occupier  had  the  same  right,  for  the  pur- 
l>ose  of  his  use  and  enjoyment,  to  call  in  all 
such  aid  as  he  might  have  done  if  the  roads  had 
been  public  roads.  Selhy  v.  CVygtal  Pa}4ice 
District  6a»  Company^  31  L.  J.,  Ch.  595  ;  8  Jur., 
iJ.  S.  830— L.  j: 

Iiguring  Property  when  laying  Pipes.]— By 
10  &  11  Vict,  c  15  (The  Gasworks  Clauses  Act, 
1847),  8.  6,  the  undertakers  are  authorized  to 
/)pen  and  break  up  the  soil  and  pavement  of  the 
several  streets,  within  the  limits  of  their  special 
ACt,  and  to  lay  down  pipes  for  supplying  gas. 
By  s.  7,  it  is  provided  that  nothing  herein  shall 
Authorize  the  undertakers  to  lay  down  or  place 
any  pipe  or  other  works  into,  through  or  against, 
iiny  building,  or  in  any  land  not  dedicated  to  the 
public  use,  without  the  consent  of  the  owners 
And  occupiers.  A  road  passed  alongside  the 
jilaintifTs  premises,   and    over    certain    arches 


occupied  by  him  as  cellars.  A  company,  con- 
stituted under  a  local  act  incorporating  the  Gas- 
works Clauses  Act,  1847,  in  (^ning  and  break- 
ing up  the  soil  of  the  road  for  the  purpose  of 
laying  down  gas-pipes,  damaged  the  arches: — 
Held,  that  the  arches  were  buildings  within  s.  7, 
and  that  the  company  could  not  justify  breaking 
through  them.  Tlwmpton  v.  Sunderland  Ga* 
Company,  2  Ex.  D.  429  ;  46  L.  J.,  Ex.  710  ;  37  L. 
T.  30  ;  26  W.  R.  809— C.  A. 

A  gas  company',  for  the  purposes  of  their 
undertaking,  broke  up  the  concrete  pavement  of 
a  street  within  the  limits  of  their  special  act. 
In  the  course  of  such  work  a  servant  of  the  com- 
pany in  striking  the  concrete  with  a  pick,  caused 
a  piece  of  the  concrete  to  flv  up  some  distance 
and  break  a  plate  glass  window  upon  adjoining 
premises.  In  an  action  by  the  owner  of  the 
premises  to  recover  damages  : — Held,  that  the 
company  were  liable  under  s.  6  of  the  Gkisworks 
Clauses  Act  of  1847,  which  was  incorporated  in 
their  special  act.  Uomhy  v.  Lirerpool  United 
Oas  Light  Cmnpany,  47  J.  P.  231. 

Agreements  to  Repair  and  Obetmet  ffighway.  ] 
— A  gas  company  agreed  with  a  highway  board 
that,  in  consideration  of  the  boiurd  allowing 
them  to  open  a  highway  under  the  control  of  the 
board  for  the  purpose  of  laying  down  their  pipes, 
they  would  pay  to  the  board  a  certain  sum  per 
yaid  of  road  so  opened,  and  would  make  good 
the  surface  of  the  road.  On  demurrer  to  a  de- 
claration for  a  breach  of  this  agreement : — Held, 
that  as  the  highway  board  could  have  prevented 
the  laying  down  of  the  pipes,  and  was  liable  to 
keep  the  road  in  repair  after  the  gas  company 
had  left  it,  there  was  a  good  consideration  mov- 
ing from  the  highway  board  to  support  the 
agreement,  and  that  the  agreement  did  not  ne- 
cessarily contemplate  the  indictable  offence  of 
blocking  up  the  highway,  and  was  therefore  not 
illegal.  Edgware  Highway  Board  v.  Harrow 
District  Gas  Cofnpany,  10  L.  R.,  Q.  B.  92  ;  44  L. 
J.,  Q.  B.  1  ;  31  L.  T.  402  ;  23  W.  R.  90. 

Bight  to  Support  of  Oat  Xahu.]— A  limited 
gas  company,  acting  without  any  statutory  au- 
thority, and  without  the  authority  of  the  land- 
owner, but  with  the  permission  of  the  highway 
authority,  laid  pipes  under  the  soil  of  the  high- 
way. Subsequently  a  gas  company  was  consti- 
tuted by  a  private  act,  which  incorporated  the 
Gasworks  Clauses  Acts,  1847  and  1871.  The 
private  act  of  this  company  provided  for  the 
dissolution  of  the  limited  company,  and  enacted 
that  all  the  lands,  gasworks,  easements,  mains, 
pipes,  plant  and  apparatus  placed  by,  vested  in, 
or  which  were  the  property  of  the  limited  com- 
pany immediately  before  the  passing  of  the  act, 
should  be  similarly  vested  in  the  incorporated 
company,  and  the  incorporated  company  were 
empowered  to  maintain  the  existing  gasworks 
and  to  lay  down  and  maintain  additional  mains 
and  pipes.  The  Gasworks  Clauses  Act,  1847, 
gives  power  to  undertakers  of  gasworks  to  open 
the  soil  within  their  district,  to  lay  and  repair 
pipes  therein,  and  to  do  other  acts  necessary  for 
supplying  gas,  making  compensation  for  any 
damage  done  in  the  execution  of  such  powers. 
The  Gasworks  Clauses  Act,  1871,  renders  it  com- 
pulsory on  undertakers  of  gasworiLS  to  supply 
gas  on  certain  conditions  and  within  certain 
limits.  The  defendants,  the  lessees  of  the 
minerals  under  and  adjacent  to  the  highway 
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under  which  the  plaintiffs  had  laid  their  pipes, 
had  by  working  the  coal  thereunder  let  down 
the  soil  of  the  Mghway  and  caused  injury  to  the 
plaintiffs'  pipes  : — field,  that  the  plaintiffs  were 
entitled  to  support  for  their  pipes,  and  that  the 
landowner  was  entitled  to  compensation  for  the 
burden  thus  imposed  upon  him  ;  that  the  plain- 
tiffis  could  therefore  recover  damages  by  action 
for  any  injury  caused  to  their  pipes,  while  the 
owner  of  the  minerals  could  recover  compensa- 
tion in  an  arbitration  for  the  limitation  thus  put 
upon  the  user  of  his  land.  Normanton  Gtm 
^Ampany  v.  Pom^  52  L.  J.,  Q.  B.  629  ;  32  W.  R. 
134— C.  A.  Affirming  48  L.  T.  666  ;  47  J.  P. 
181. 


b.  Fonlixiff  Wells  and  Streams. 

Penalties.] — A  statute  constituting  a  gas  com- 
pany, and  giving  them  great  powers,  contained 
an  enactment  to  the  effect,  that  if  the  company 
should  **  cause  or  suffer  to  be  conveyed  or  to  flow 
into  any  stream,"  any  recuse  matter  from  their 
works,  so  as  to  foul  such  water,  they  should  for- 
feit for  every  such  act  200/. ;  and  another  that 
they  should  be  liable,  in  addition,  to  "  a  penalty 
of  202.  a  day  for  each  day  such  refuse  shall  be  so 
conveyed  or  flow,  or  the  act  by  which  such  water 
shall  be  fouled,  shall  continue  after  notice  :  ** — 
Held,  that  the  meaning  was,  to  give  the  public  a 
guarantee  that  the  company  should  be  bound  to 
take  every  possible  care  that  the  consequences  of 
their  works  should  not  be  hurtful  to  the  water 
of  the  neighbourhood.  Birmingham  and  Staf- 
Jord^hire  Gas  Light  Company  v,  Ifipkiwi^  6  H. 
&  N.  250  ;  30  L.  J.,  Ex.  60  ;  7  Jur.,  N.  S.  213  ;  9 
W.  R.  168— Ex.  Ch. 


When  Incvrred — Pereelationa.] — ^When 


noxious  matter  percolates  through  the  soil  from 
frasworks,  so  as  to  foul  a  well,  such  percolation 
-will  render  the  defendants  liable  under  the  3  & 
4  WilL  4,  c.  90,  which  imposes  a  penalty  Of  200/. 
on  any  gas  company,  '*who  shall  suffer  any 
washings,  &c,  to  be  conveyed  into  any  well.'* 
MUlington  v.  Griffiths,  30  L.  T.  66. 


BifUM  of  WeUs.] — A  well  which,  on 


account  of  its  having  become  contaminated,  has 
t)een  disused  by  the  owner  for  several  years,  and 
has  been  covered  over,  does  not  cease  to  be  a 
^ell  within  the  meaning  of  the  act.    Ih. 

Non-user,  and  closing  of  his  own  well  in  con- 
sequence of  its  being  polluted,  even  coupled 
with  the  acceptance  by  the  plaintiff  of  the  use  of 
substituted  wells  of  the  defendants,  is  not  such 
.an  abandonment  of  the  former  as  to  alter  its 
character  and  make  it  no  longer  a  well,  nor  can 
any  licence  to  pollute  be  inferred  from  such  a 
state  of  facts.    Ih, 


Who  to   Becover.]— By  a  local  act  a 


penalty  was  imposed  on  aoy  gas  or  other  com- 
pany for  suffering  any  impure  matter  to  flow 
into  any  stream,  to  be  sued  for  by  a  common  in- 
former. Afterwards,  by  the  Gasworks  Clauses 
Act  (10  &  11  Vict.  c.  15,  s.  21),  a  like  penalty  is 
imposed  for  the  same  offence,  such  penalty  "  to 
be  recovered  by  the  person  into  whose  water 
sach  substance  shall  be  conveyed,  or  whose  water 
shall  be  fouled  by  any  such  act : " — Held,  that 
the  latter  provision  was  pro  tanto  a  repeal  of 
the  former.  Parry  v.  Croydon  Cofnimrcial  Ga% 
Company^  11  C.  B.,  N.  S.  579.     Affirmed  on  ap- 


peal, 15  C.  B.,  N.  S.  668  ;  9  L.  T.  694  ;  12  W.  R. 
212— Ex.  Ch. 

Indictment.] — In  an  indictment  against  a  gas 
company  for  a  nuisance  in  conveying  the  refuse 
of  gas  into  a  great  public  river,  whereby  the  fish 
is  destroyed  and  tne  water  is  rendered  unfit 
for  drinking,  the  question  for  the  jury  is,  whether 
the  acts  done  by  the  company  complained  of 
amount  to  a  nuisance.  Rex  v.  Medley,  6  C.  & 
P.  292. 

The  circumstance,  that,  by  the  diminution  of 
fish,  a  considerable  number  of  fishermen  are 
thrown  out  of  employ,  is  not  of  itself  a  sufficient 
ground  to  sustain  an  indictment.    Ih, 


Uabilitj  of  Direetort.]— The  directors  of 


a  gas  company  are  answerable  for  an  act  done 
by  their  superintendent  and  engineer,  under  a 
general  authority  to  manage  the  works,  though 
they  are  personally  ignorant  of  the  particular 
plan  adopted,  and  though  such  plan  is  a  depar- 
ture from  tiie  original  and  understood  metnod, 
which  the  directors  had  no  reason  to  suppose 
discontinued.    lb, 

c.  Creating  Nuisance. 

Aetion  to  Bestrain.] — In  an  action  to  restrain 
a  gas  company  from  creating  a  nuisance  at  its 
gas  manufactory : — Held,  that  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  is  incor- 
porated  with  the  Metropolis  Gas  Act,  1860  (23 
&  24  Vict.  c.  125),  except  so  far  as  its  provisions 
are  inconsistent  with  that  act ;  and  a  company 
performing  the  obligations  of  the  act  of  1860 
cannot  justify  creating  a  nuisance  by  setting  up 
incapacity  to  make  or  supply  gas  without  so 
doing.  Att,-GeH,Y.  Gas  Light  and  Cohe  Com' 
pany,  7  Ch.  D.  217  ;  47  L.  J.,  Ch.  534  ;  37  L.  T. 
746  ;  26  W.  R.  125. 

Held,  also,  that,  even  if  the  company  was  at 
liberty  to  justify  itself,  the  burden  of  proof 
rested  on  it  both  by  the  ordinary  law  and  by  the 
act  of  1860,  s.  52,  and  that  they  had  foUed  to 
discharge  that  burden  by  their  evidence.    lb, 

d.  OausinflT  other  Injuries. 

Fire — €k>natnietion  of  Stop-eock.] — In  the  ab- 
sence of  any  statutory  enactment,  there  is  no 
precise  duty  imposed  upon  a  gas  company  supply- 
mg  gas  to  a  dwelling-house  to  construct  a  stop- 
cock on  the  pipe  outside  the  house,  so  that,  upon 
receiving  a  notice  no  longer  to  supply  the  gas, 
the  company  may  cut  off  the  supply  completely 
from  the  house.  Holding  or  ffolden  v.  Liver- 
pool Gas  Company,  3  C.  B.  1  ;  15  L.  J.,  C.  P. 
301  ;  10  Jur.  883. 

Where,  therefore,  a  fire  occurred  in  an  unin- 
habited house,  owing  to  the  escape  of  gas,  a  pre- 
vious notice  having  been  given  to  the  gas  com  • 
pany,  that  no  further  supply  was  want^,  and  it 
appeared  that  there  was  a  stop-cock  inside  the 
house,  which,  if  turned,  the  escape  could  not  have 
taken  place  : — Held,  that  the  owner  of  the  house 
could  not  recover  against  the  company  for  the 
damage  done  by  the  fire.    lb, 

Eeoape  of  Oas.]— A  declaration  stated  that 
the  plaintiff  was  possessed  of  premises  ;  that  the 
defendant  was  employed  in  laying  on  gas  to  the 
premises  adjoining  ;  and  that  he  did  the  work  so 
negligently,  that  the  gas  escaped  and  ignited, 
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and  the  premises  adjoining  the  plaintiffs  were 
set  on  fire^  and  thereby  his  premises  were  set  on 
fire  and  burnt : — Held,  that  the  declaration  dis- 
closed a  good  cause  of  action ;  that  it  was  un- 
necessary to  negative  negligence  in  the  owner  of 
the  adjoining  house  in  putting  out  the  fire  before 
it  communicated  with  the  plaintiffs  premises  ; 
and  that  the  plea  of  not  guilty  would  put  in  issue 
the  negligence  of  the  defendant.  Blenltiron  y. 
Great  Central  Gas  Conirumers'  Oympany^  3  L.  T. 
317. 

In  an  action  against  a  gas  company  for  negli- 
gently allowing  the  escape  of  gas  from  their  main 
into  premises  where  lights  were  known  to  be  burn- 
ing, the  case  was  that  the  gas  found  entrance 
through  an  open  window  nearly  level  with  the 
trench  from  the  main,  after  a  hole  had  been  made 
in  the  main  for  the  insertion  of  the  service-pipe  : 
— Held,  that  even  if  the  jury  thought  the  gas  so 
entered,  it  was  a  question  for  them  whether  the 
com]>any's  men  might  reasonably  have  foreseen  it, 
and  were  bound  to  have  the  window  closed. 
S,  a,  2  F.  &  F.  437. 


Inspectioii  of  Mains.] — A  gas  company 


is  bound  to  keep  up  such  a  reasonable  inspection 
of  their  mains  and  pipes,  as  may  enable  them  to 
detect  when  there  is  such  an  escape  of  gas,  by 
fracture  or  imperfection  of  pipes,  as  may  lead  to 
danger  of  an  explosion  ;  and  if  an  explosion 
takes  place  from  a  fracture  or  defect,  which  has 
existed  for  several  days,  during  which  time  it  has 
also  been  discoverable  (by  i-eason  of  the  smell  of 
the  escaped  gas),  and  would  have  been  discovered 
by  proper  inspection,  that  is  evidence  of  negli- 
gence on  the  part  of  the  company  ;  nor  is  it 
enough  to  relieve  them  from  liability  that,  upon 
notice  of  the  escape,  they  sent  a  workman  to  re- 
pair the  defect,  he  arriving  too  late  to  do  so. 
Mote  V.  Hastings  and  St,  Leonards  Gas  Coni' 
pany,  4  F.  &  F.  324. 


Defect  in  Pipe.] — A  gas  company  con- 


tracted  to  supply  B.  with  a  proper  service-pipe  to 
convey  gas  from  the  main  outside  to  a  meter  inside 
the  premises.  Gas  escaped  from  the  pipe  laid  down 
under  the  contract  into  his  shop.  The  servant  of 
a  gasfitter  employed  by  B.  happened  to  be  at 
work  in  another  room  at  the  time  of  the  escape, 
and  went  into  the  shop  upon  hearing  of  it  with  a 
view  of  finding  out  its  cause.  He  was  carrying  a 
lighted  candle  in  his  hand,  and  immediately  on 
entering  the  shop  an  explosion  took  place,  doing 
damage  to  B.'s  stock  and  premises.  On  the  trial 
of  an  action  against  the  gas  company  for  their 
breach  of  contract  in  not  supplying  a  proper 
service-pipe,  the  jury  found,  first,  that  the  escape 
of  gas  was  occasioned  by  a  defect  in  the  pipe, 
and  that  that  defect  existed  in  the  pipe  when 
supplied ;  and,  secondly,  that  there  was  negli- 
gence on  the  part  of  the  gasfitter*3  servant  in 
cariying  a  lighted  candle  : — Held,  that  B.  was 
entitled  to  recover,  and  that  the  gas  company 
was  not  relieved  from  liability  by  the  negligent 
act  of  the  gasfitter's  servant.  Burrows  v.  March 
Gas  and  Coke  Omipany^  7  L.  R.,  Ex.  96  ;  41 
L.  J.,  Ex.  46  ;  26  L.  T.  318  ;  20  W.  R.  493— Ex. 
Ch.  Affirming  5  L.  R.,  Ex  67 ;  39  L.  J.,  Ex.  33  ; 
22  L.  T.  24  ;  18  W.  R.  348. 


Kegli^enoe.] — The  defendant,  a  gasfitter, 


was  employed  by  the  plaintiff's  master  to  repair 
a  gas  meter  upon  his  premises,  and  for  the  purpose 
of  doing  so  took  away  the  meter  and  in  lieu  of  it 


made  a  temporary  connection  by  means  of  a 
flexible  tube  between  the  inlet  pipe  and  the  pipe 
communicating  with  the  house.  The  plaintiff 
having  gone  in  the  ordinary  pcrformanoe  of  hi» 
duty  with  a  light  into  the  cellar  where  the  meter 
had  been,  gas,  which  had  escaped  by  reason 
of  the  insufficiency  of  the  connecting  tube,  ez> 
ploded  and  injured  him.  The  jury  found  that 
the  work  had  been  negligently  done,  and  thnt 
the  injury  to  the  plaintiff  proceeded  entirely  from 
such  negligence  : — Held,  that  the  defendant  wa» 
liable.  Parry  v.  Smith,  4  C.  P.  D.  325  ;  48  L.  J-» 
C.  P.  731  ;  41  L.  T.  93  ;  27  W.  R.  801. 

Personal  Injuries  in  Execution  of  Work.] — 
A  municipal  corporation  was  empowered  by  act 
of  parliament  to  construct  gasworks  and  to 
supply  gas,  and  sell  and  dispose  of  the  coke,  the 
surplus  profits  to  go  in  reduction  of  the  water- 
rates,  and  otherwise  towards  the  improvement  of 
the  town.  In  an  action  against  the  corporation, 
the  declaration  alleged  that  the  corporation  em- 
ployed workmen  to  lay  down  pipes,  who  so  negli- 
gently conducted  themselves,  that  a  piece  of 
metal  was  projected  against  the  plaintiff.  Plea^ 
that  the  grievances  were  bonft  fide  done  by  the 
•corporation  in  the  course  of  executing  the- 
powers  conferred  on  them  by  their  act,  and  with- 
out any  neglect,  misconduct,  or  default  of  the 
corporation,  otherwise  than  by  their  workmen,  or 
one  of  them,  and  that  their  workmen  were  all 
skilled  and  qualified,  and  proper  persons  to  be 
employed  : — Held,  that  the  plea  was  no  answer 
to  the  action.  Scott  v.  Manchester  (^Mayor^  4'^-')* 
1  H.  &  N.  59  ;  26  L,  J.,  Ex.  132.  Affirmed,  2  H. 
&  N.  204  ;  26  L.  J.,  Ex.  406  ;  3  Jur.,  N.  S.  590— 
Ex.  Ch. 

Erection  of  Chwworks.] — A  plaintiff  brought 
an  action  to  recover  damages  for  an  injury  to  his 
business  occasioned  by  the  erection  of  gasworks  ^ 
the  action  was  referred  to  arbitration  ;  nearly 
two  years  elapsed  before  the  award  was  made'; 
in  the  course  of  which  time  alterations  in  the 
mode  of  carrying  on  the  business  complained  of 
were  effected  ;  two  months  after  the  date  of  the 
award  an  injunction  was  applied  for: — Held, 
that  there  had  not  been  any  such  acquiescence  as 
to  deprive  the  plaintiff  of  his  right  to  the  injunc- 
tion. Imperial  Gas  Light  and  Coke  Company 
V.  Broadbent,  7  H.  L.  Gas.  600. 

3.  Rateabilitt  of  Wobks. 

The  corporation  of  Limerick  having,  under 
the  powers  of  their  special  act,  purchased  the 
Limerick  gasworks,  manufactured  and  sold  gas  ; 
and  the  surplus  profits,  after  providing  for  oer- 
tain  charges  ana  expenses,  were  applied,  in 
pursuance  of  the  provisions  of  the  special  act,  in 
reducing  the  town  improvement  rate  : — Held, 
that  the  gasworks  were  not  occupied  for  a 
"public  purpose,"  and  were  not,  therefore, 
exempt  from  being  rated.  Linierick  (^May&r)  v^ 
Commissioner  of  Valuation,  6  Jr.  R.,  C.  L.  420. 

And  see  further,  Rates. 

4.  Expenses. 

Parliamentary  Costs.] —The  23  &  24  Vict, 
c.  125,  s.  56,  enact-8,  that  ^'  the  costs,  chaiiges  and 
expenses  of  and  incident  to  the  passing  of  this 
act,  and  preliminary  thereto,  shall  be  paid  by 
the  Metropolitan  BoArd  of  Works  "  outof  oertaia 
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funds : — Held,  that  the  persons  to  whom  such 
payment  was  to  be  made  by  the  board  were  the 
promoters  of  the  act,  and  not  the  solicitor  or 
parliamentary  agent  retained  and  employed  by 
them  for  hire  and  reward  to  do  the  necessary 
work.  Wyatt  v.  Metropolitan  Board  of  WorJuty 
11  C.  B.,  N.  S.  744  ;  31  L.  J.,  C.  P.  217. 

Annual  AooonnU.] — By  s.  2  of  the  Dudley 
Gas  Act,  1853  (16  Vict."c.  2),  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15)  is  incor- 
porated with  that  act.  By  the  Gasworks  Clauses 
Act,  1847,  8.  49,  nothing  therein  or  in  the  special 
act  contained  is  to  exempt  the  undertakers  from 
any  general  act  relating  to  gasworks  passed  in 
any  future  session  of  parliament.  By  s.  1  of 
the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict. 
c.  4iy  the  Gasworks  Clauses  Act,  1847,  and  this 
act  shall  be  construed  together,  and  the  provi- 
sions of  this  act  shall  be  held  to  repeal  and 
supersede  such  of  the  provisions  of  that  act  as 
are  inconsistent  with  this  act ; "  and  by  e.  3, 
"  the  provisions  of  this  act  shall  apply  to  every 
gas  undertaking  authorized  by  any  special  act 
hereafter  passed.  .  .  . :" — Held,  that  the  Gas- 
works Clauses  Act,  1871,  being  a  general  act 
relating  to  gnsworks,  applied  to  the  Dudley  Gas 
Act,  1853,  which  was  a  special  act  incorporating 
the  Gasworks  Clauses  Act,  1847  ;  and  that  there- 
fore thte  company  was  liable  to  a  penalty  for  not 
keeping  and  selling  the  annual  statement  of 
accounts,  imposed  by  s.  35  of  the  Gasworks 
Clauses  Act,  1871.  Held,  farther,  that  the  com- 
plaint was  in  time.  Dudley  Oaslight  Company 
v.  Warmington,  50  L.  J.,  M.  C.  69  ;  44  L.  T.  475 ; 
29  \V.  R.  680  ;  45  J.  P.  649. 


GAVELKIND. 

Law  and  Cuftom.] — On  a  devise  of  freehold 
and  leasehold  lands  in  Kent,  in  strict  settlement, 
with  an  ultimate  limitation  to  the  testator's  own 
right  heirs,  the  will  also  containing  a  similar  dis- 
position of  other  leaseholds  in  Kent,  not  the 
subject  of  the  suit,  the  common  law  heir  is 
entitled.  Sladcn  v.  Sladen,  2  Johns.  &  H.  369  ; 
31   L.  J.,  Ch.  775  ;  7  L.  T.  63  ;  10  W.  R.  679. 

A  testator  devised  gavelkind  lands  to"  William 
G.,  the  eldest  son  of  my  nephew,  J.  G.,"  for  life 
with  remainder  to  such  issue  of  William  G.  as  in 
the  will  mentioned,  and  in  default  of  such  issue 
to  his  own  right  heirs.  The  nephew,  J.  G.,  had 
at  the  date  of  the  will,  and  at  the  testator's 
death,  two  sons,  of  whom  William  G.  was  the 
youngest : — Hold,  that  the  devise  was  to  William 
G.,  and  that  on  his  death  without  issue  the  land 
passed  to  the  common  law  heirs  of  the  testator, 
and  not  to  his  gavelkind  heirs.  Garland  v. 
Beverley,  9  Ch.  D.  213  ;  47  L.  J.,  Ch.  213;  38 
L.  T.  911 ;  26  W.  R.  718. 

In  customary  descent  the  ordinary  incidents 
Qf  descents  attach  to  the  custom.  Therefore,  in 
gavelkind  descent,  the  jus  representationis  ap- 
plies to  the  remoter  issue  as  well  as  to  the  sons 
of  the  intestate's  brothers.  Hook  v.  Hooh  1  H. 
&  M.  43  ;  32  L.  J.,  Ch.  14  ;  9  Jur.,  N.  S.  42  ;  7 
L.  T.  501 ;  11  W.  R.  105. 

An  intestate  had  one  brother,  who  died  in  his 
lifetime.  The  brother  (besides  a  son  who  died 
without  issue  in  the  intestate's  lifetime)  had  two  I 
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sons ;  the  elder,  who  died  in  the  intestate's  life, 
leaving  two  sons,  and  the  younger  who  survived 
the  intestate : — Held,  that  gavelkind  lands  of 
the  intestate  descended,  as  to  one  moiety,  to  the 
brother's  younger  son,  and  as  to  the  other,  to  the 
two  sons  of  the  brother's  eldest  son  equally.    lb. 

The  3  &  4  Will.  4,  c.  106  (Dower  Act),  extends 
to  lands  of  gavelkind  tenure.  Farley  v.  Bonhant, 
2  Johns.  &  H.  177 ;  30  L.  J.,  Ch.  239  ;  7  Jur., 
N.  S.  232  ;  3  L.  T..806  ;  9  W.  R.  299. 

Under  8  &  9  Vict.  c.  118,  s.  47,  the  inclosure 
commissioners  have  power  to  confirm  an  ex- 
change of  gavelkind  lands  in  Kent  for  common 
socage  lands  in  Middlesex.  Minuet  v.  Zenian,  7 
De  G.,  M.  &  G.  340  ;  24  L.  J.,  Ch.  545  ;  1  Jur., 
N.  S.  692. 

A  rectory  in  Kent,  formerly  belonging  to  one  of 
the  dissolved  monasteries,  having  been  granted  by 
Henry  VIII.  to  a  layman,  to  be  holden  in  fee  by 
knight's  service  in  capite  : — Held,  that  the  lands 
were  descendible  according  to  the  custom  of 
gavelkind,  but  the  tithes  according  to  the  com- 
mon law.  Doe  d.  LuMngtofi  v.  Zlandaff 
(Bhhop^,  2  N.  R.  491. 

One  of  several  co-heirs  in  gavelkind  may  dis- 
train for  ifent  due  to^  him  and  his  companions 
without  an  actual  authority  from  his  companions. 
Leiyh  v.  Shepherd,  2  B.  &  B.  465  ;  5  Moore,  297. 

The  possession  of  one  co-heir  in  gavelkind  is 
not  the  possession  of  the  other,  where  he  enters 
with  an  adverse  intent  to  oust  the  other.  Devon' 
port  V.  Tyrrel,  1  W.  Bl.  675. 

As  to  the  evidence  to  shew  that  lands  had 
been  disgavelled  by  a  private  act  of  parliament, 
see  Doe  d.  Bacon  v.  Brydges,  6  M.  &  G.  282  ;  7 
Scott,  N.  R.  333  ;  13  L.  J.,  C.  P.  200. 


GAZETTE. 

Sec  EVIDENCE. 


GIBRALTAR. 

Jnrisdiotion  of  Supreme  Court.] — Though  the 
Supreme  Court  of  Gibraltar  may  be  bound,  in 
administering  the  law,  to  foUow  the  principles 
which  govern  English  courts  of  law,  and,  in 
administering  equity,  to  follow  the  principles 
which  govern  English  courts  of  equity,  yet, 
where  a  suit  for  specific  performance  is  com- 
menced before  it,  and  it  is  found  that  the  plain- 
tiff ought  not  to  have  taken  proceedings  in 
equity,  but  at  law,  for  damages  in  respect  of  a 
breach  of  contract,  the  court  may,  amending 
the  pleadings  if  necessary,  continue  the  case 
as  if  the  plaintiff  had  brought  an  action  for 
damages.    Larios  v.  Gurety,  5  L.  R.,  P.  C.  346. 

A  Gibraltar  firm  entered  into  a  contract  with 
A.,  of  Algcciras,  in  Spain,  in  consideration  of 
property  having  been  transferred  to  them,  to 
open  a  credit  in  his  favour  to  the  extent  of  9,400 
dollars,  and  to  honour  his  drafts  to  that  amount. 
After  advancing  him  some  sums  of  money,  they 
refused  to  accept  a  bill  for  1,000  dollars,  drawn 
upon  them  by  him,  and  subsequently  refused  to 
make  any  further  advances.      Proceedings  in 
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you  free,  and  all  expenses  to  be  paid  out  of  the 
bulk  and  writings  of  Mislet,  kc.  You  have  all 
complete  which  is  intended  for  you,  and  100/.  to 
be  paid  do^ii  at  once  to  you  for  repairs  at  M  islet 
and  property  of  Stramongate. — November  6th. 
1871."  On  a  bill  by  W.  to  obtain  declaration 
that  these  documents  constituted  a  declaration  of 
trust  in  his  favour  : — Held,  that  the  documents 
amounted  to  an  impei*fcct  voluntary  gift,  not 
perfected  by  a  complete  disposition  of  the  pro- 
perty, and  were  also  of  a  testamentary  nature 
and  consequently  void.  Warriner  v.  Itogers,  16 
L.  R.,  Eq.  340  ;  42  L.  J.,  Ch.  581  ;  28  L.  T.  863  ; 
21  W.  R.  766. 

Cheque — Preientation  in  Lifetiiiie.] — C.  volun- 
tarily gave  a  cheque  on  her  bankers  to  B..  and  B. 
forthwith  presented  it,  but  payment  was  refused 
by  the  bankers,  although  they  held  funds  of  C.*s 
sufficient  for  the  purpose.  On  the  next  day,  and 
before  the  cheque  had  oeen  cashed,C.  died  : — Held, 
that  as  everything  in  their  power  had  been  done, 
both  by  the  donor  and  the  donee  of  the  cheque, 
to  make  the  gift  complete,  and  the  failure  had 
arisen  solely  from  the  acts  of  third  parties,  the 
gift  was  an  effectual  gift  inter  vivos,  and  B.  was 
entitled  to  be  paid  out  of  the  assets  in  the  hands 
of  C.'s  executor,  Bromley  v.  Brvnton,  6  L.  R., 
Eq.  275  ;  37  L.  J.,Ch.  902  ;  18  L.  T.  628 ;  16  W. 
R.  1006. 


Inyalid  within  Statnte  of  Xortmain.]— A 


lady  gave  a  cheque  for  5,000/.  to  the  surgeon  who 
attended  her,  to  be  laid  out  in  the  erection, 
establishment,  and  support  of  a  hospital.  The 
money  was  invested  by  the  surgeon  in  consols  in 
thd  names  of  himself  and  another  as  trustees,  and 
both  immediately  afterwards  executed  a  deed  of 
trust  declaring  the  objects  of  the  gift.  The  de- 
claration of  trust  was  not  made  kno^^-n  to  the 
donor,  who  died  a  few  days  after  its  execution  : 
— Held,  that  the  object  o*f  the  gift  did  not  ex- 
clude the  acquisition  of  land  ;  and  that  the  donor, 
having  died  within  twelve  months  after  the 
execution  of  the  deed,  the  gift  was  invalid  under 
9  Geo.  2,  c.  36.  Hawkim  v.  Alleii,  10  L.  R.,  Eq. 
246 ;  40  L.  J.,  Ch.  23  ;  23  L.  T.  465  ;  18  W.  R.  748. 

Son  oonititnted  Tnutee.]— Where  a  lady, 


having  some  money  belonging  to  her  in  the 
hands  of  her  son,  drew  a  cheque  upon  him  in 
favour  of  his  wife,  and  a  few  days  afterwards  she 
told  him  to  take  the  cheque,  and  to  inv&st  the 
money  for  the  benefit  of  his  wife  and  children, 
he  took  it  accordingly;  and  after  his  mother's 
death  he  invested  the  money  in  the  names  of 
himself  and  his  wife : — Held,  that  a  valid  trust 
of  the  600/.  was  constituted  by  the  mother  in 
favour  of  the  son's  wife  and  children.  RohcrU 
v.  lioherts,  11  Jur.,  N.  S.  992 ;  16  L.  T.  260  ;  15 
W.  R.  117— L.  J. 

A  lady  drew  a  cheque  for  500/.  upon  her  son- 
in-law  (who  was  not  a  banker,  but  who  had 
moneys  of  hers  in  his  hands)  in  favour  of  her 
daughter  Jane,  his  wife.  Afterwards  she  tokl 
him  to  hold  the  money  in  trust  for  Jane  during 
her  life,  and  afterwards  for  the  children  of  Jane. 
The  lady  died  shortly  afterwards,  and  the  money 
was  claimed  on  behalf  of  the  wife  and  children  : 
— Held,  that  the  objects  of  the  gift  were  not 
sufficiently  ascertained,  and  that  the  500/.  must 
be  treated  as  assets  of  the  deceased.  Hughes  v. 
^uhh»,  11  Jur.,  N.  8.  913  ;  13  L.  T.  492. 

PromiMorj  Votea.] — ^^Vhen  an  instrument  is 


in  form  a  complete  and  an  immediate  assign- 
ment, and  of  such  a  nature  as  to  give  the  assignee 
a  right  as  between  him  and  the  assignor  to  take 
or  receive  the  proj^erty  comprised  in  it  presently, 
it  will,  although  voluntary,  be  supporter!  in  equity 
and  considered  as  a  perfect  declaration  of  trust 
of  such  of  the  property  as  was  not  assignable  at 
law.  JHchardson  v.  RichardffoH,  3  L.  R.,  Eq. 
686  ;  36  L.  J.,  Ch.  653. 

Therefore,  where  A.,  by  a  voluntary  deed, 
assigned  to  B.  all  her  personal  estate,  and  ap- 
pointed him  her  attorney  to  recover,  receive  and 
give  receipts  for  the  same: — Held,  after  her 
death,  that  two  promissory  notes,  one  payable 
to  A.,  and  the  other  to  A.  or  order,  and  the 
moneys  secured  thereby,  passed  to  the  donee.   IK 

A.,  in  India,  on  his  owti  responsibility,  invested 
money  belonging  to  his  brother  B.  in  England,  in 
indigo,  which  he  consigned  to  B.,  and  he  recom- 
mended him,  in  consideration  of  his  (A.)  not 
charging  commission,  to  settle  1,000/.  on  each  of 
his  two  sisters,  which  he  suggested  should  be  in- 
vested in  spelter,  and  consigp^ied  to  him  for  sale. 
B.  acceded  to  this,  and  A.  sold  the  si)clter,  and 
remitted  the  proceeds  (nearly  4,000/.)  to  B.  on 
account  of  his  sisters.  B.  retained  the  money, 
and  gave  his  promissory  notes  to  his  sisters  for 
the  amount : — Held,  that  the  4,000/.  belonged  to 
the  sisters,  and  that  the  gift  of  it  could  not  be 
recalled.    Mackintosh  v.  Stuart,  36  Beav.  21. 

Gift  or  Loan.] — W.,  the  uncle  of  the  plaintiff^s 
wife,  was  applied  to  by  a  friend  of  the  plaintiff 
to  advance  1,000/.  to  defray  some  expenses  con- 
nected with  the  plaintiffs  election  as  member  of 
parliament.  W.  declined  to  make  the  advance, 
but  said  he  would  give  the  plaintiff  500^.,  and 
deduct  it  from  the  legacy  he  intended  to  leave  to 
his  wife.  Shortly  afterwards  W«  sent  the  plain- 
tiff a  cheque  for  500/.  The  plaintiff  wrote  to 
thank  W.,  saying  that  he  would  gladly  repay  it 
at  an  early  opportunity,  and  hoped  shortly  to  be 
able  to  do  so.  A  few  weeks  afterwards,  a  con- 
versation took  place  betweem  him  and  W.,  and  it 
was  agreed,  at  the  plaintiff's  instance,  that  the 
plaintiff  should  pay  banker's  interest  on  the  sum 
during  W.'s  life  ;  and  the  plaintiff,  for  the  pur- 
pose of  effectuating  this  agreement,  signed  and 
gave  to  W.  a  promissory  note  for  600/.,  with 
interest  at  1/.  per  cent.,  on  the  Understanding 
that  payment  of  the  principal  was  not  to  be  en- 
forced, but  only  payment  of  interest,  during  W.'s 
life.  After  his  death,  his  executors  saed  the 
plaintiff  on  the  note  for  the  600/. :— Held,  that 
(although,  if  there  had  been  a  complete  gift  of 
the  600/.,  it  could  not  afterwards  have  formed  a 
consideration  for  a  promissory  note)  the  execu- 
tors were  entitled  to  recover ;  for  that,  as  the 
plaintiff  had  not,  before  the  giving  of  the  pro- 
missory note,  agreed  to  accept  the  500/.  as  a  gift, 
it  remained  open  whether  it  should  be  a  gift  or 
loan ;  and  the  giving  the  promissory  note  was 
conclusive  evidence  that  the  parties  agreed  upon 
its  being  a  loan  ;  and  the  court  could  not  allow 
the  documentary  evidence  to  be  rebutted  by  the 
parol  evidence  given  by  the  plaintiff  on  his  own 
behalf.  Hill  y.WiUon,  8  L.  R.,  Ch.  888  ;  42  L.  J., 
Ch.  817 ;  29  L.  T.  238  ;  21  W.  R.  767. 

2.  Bt  Pabents  ai;d  Childbex. 

Articles  of  Droit.]— If  apparel  is  put  on  a  boy, 
it  is  a  gift  in  law.    Haynei  case,  12  Coke,  113. 
If  a  father  makes  to  a  son  under  age  an  abso- 
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lute  gift  of  an  article  of  dress  or  of  ornament, 
e.  g.  a  watch,  he  cannot  afterwards,  without  the 
son's  consent,  reclaim  the  gift.  tSmith  v.  Sitbith^ 
7  C.  &  P.  401. 

By  Child  to  Parent] — Where  a  gift  is  made  by 
a  child  to  a  parent  before  the  parental  authority 
and  dominion  have  terminated,  it  is  to  be  pre- 
sumed to  be  made  under  parental  influence,  and 
therefore  Invalid ;  and  the  burthen  of  proof  lies 
on  the  parent  to  rebut  this  presumption,  by 
shewing  that  the  child  had  independent  advice, 
or  was  otherwise  placed  in  a  |X)8ition  to  exercise 
an  independent  judgment  as  to  the  gift.  Wright 
V.  Vandi'rjplank^2  Kay  &  J.  1 ;  8  De  G.,  M.  &  G. 
133  ;  25  L.  J.,  Ch.  753  ;  2  Jnr.,  N.  S.  599. 

Such  a  gift,  however,  though  originally  in- 
valid, may  be  confirmed  without  any  express  act 
of  confirmation,  all  that  is  requisite  being  proof 
of  a  fixed,  deliberate,  and  unbiassed  determina- 
tion on  the  part  of  the  child  that  the  gift  shall 
not  be  impeached,  which  determination  may  be 
shewn  by  the  lapse  of  time  during  which  the 
transaction  is  allowed  to  stand,  or  by  other  cir- 
cumstances,   lb. 

Cheque— Gift  to  a  Baby.]— A  father  put  a 
cheque  into  the  hand  of  his  son  nine  months' 
old,  saying,  "  I  give  this  to  baby  for  himself," 
and  then  took  back  the  cheque,  and  put  it  away. 
He  also  expressed  his  intention  of  giving  the 
amount  of  the  cheque  to  the  son.  Shortly  after- 
wards the  father  died,  and  the  cheque  was  found 
amongst  his  effects  : — Held,  that  there  had  been 
no  gift  to,  or  valid  declaration  of  trust  for,  the 
son.  Jones  v.  Lock^  1  L.  R.,  Ch.  25  ;  35  L.  J.,  Ch. 
117;  llJur.,  N.  S.  913. 

3.  By  Husband  and  Wife. 

By  Wife.] — A  wife,  though  living  apart  from 
her  husband,  cannot  lawfully  dispose  by  gift 
(even  accompanied  by  actual  delivery  of  posses- 
sion) of  chattels  acquired  by  her  during  the 
coverture.  But,  in  an  action  by  the  donee 
against  a  wrongdoer,  for  the  conversion  of 
chattels  so  given,  it  is  not  competent  to  him 
to  set  up  the  title  of  the  husband.  Bourne  v. 
FoshrooTt^,  18  C.  B.,  N.  S.  515  ;  34  L.  J.,  C.  P. 
164 ;  11  Jur.,  N.  S.  202. 

Huiband  Placing  Amount  to  hii  own 

Acoonnt — Wife's  Knowledge.] — ^A  wife  received 
a  banker's  draft  for  the  amount  of  a  legacy 
given  to  her  separate  use.  She  gave  the  draft 
to  her  husband,  who  paid  it  into  his  current 
account,  and  on  the  same  day  placed  it  upon 
a  deposit  account  in  his  own  name,  and  then 
shewed  his  wife  the  deposit  note.  He  died  very 
shortly  after.  The  widow  gave  evidence  that 
she  never  intended  to  give  up  the  control  of  this 
money  : — Held,  that  the  executors  of  the  hus- 
band must  pay  her  this  sum.  Green  v.  Curlilly 
4  Ch.  D.  882  ;  46  L.  J.,  Ch.  477. 

What   Sufficient   Bednotion   into   Pes- 

seation.] — A  legacy,  to  which  a  married  woman  | 
was  entitled  under  a  will,  was  paid  by  the  exe- 
cutors by  means  of  a  cheque  for  995Z.,  drawn  to 
the  order  of  the  husband  and  wife.  The  husband 
and  wife  indorsed  the  cheque,  and  then  went  to- 
gether to  the  husband's  bankers,  when  the  wife 
handed  the  cheque  to  the  manager,  and,  in  the 
presence  and  with  the  assent  of  the  husband,  told 


the  manager  to  open  an  account  in  her  own  sole 
name,  and  to  place  to  the  credit  of  it  800Z.,  part 
of  the  995/.,  and  to  credit  the  residue  to  the  hus- 
band's current  account.  This  was  done,  and  the 
wife  afterwards,  from  time  to  time,  drew  cheques 
on  the  amount  in  her  sole  name.  The  husband 
never  interfered  with  the  account.  The  wife 
drew  various  cheques,  for  amounts  varying  from 
20/.  to  50/.,  in  favour  of  the  husband,  for  the 
purpose  of  those  sums  being  employed  by  him 
in  his  business.  Part  of  the  money  was,  by 
the  wife's  directions,  invested  by  the  bankers  in 
the  purchase  of  some  bonds,  they  sending  her 
a  memorandum  which  stated  that  they  held 
the  bonds  as  her  property.  The  husband  after- 
waitls  asked  the  wife  to  sign  a  memorandum 
charging  her  money  and  securities  with  the  pay- 
ment of  the  overdrawn  balance  of  his  account 
with  the  bankera,  but  she  refused  to  do  so  : — 
Held,  that  the  legacy  had  never  been  reduced 
into  possession  by  the  husband.  Parker  v. 
Lechmere,  12  Ch.  D.  256  ;  28  W.  R.  48. 

Scmble,  that  even  if  it  had  been  reduced  into 
possession,  there  had  been  a  gift  of  the  800/.  by 
the  husband  to  the  wife.    Ih. 

By  Hniband  to  Wife.1— In  order  to  consti- 
tute a  gift  by  a  husband  to  his  wife,  the  hus- 
band must  use  words  which  clearly  indicate  that 
he  has  divested  himself  of  all  beneficial  interest 
in  the  subject-matter  of  the  gift.  Such  words 
need  not  be  technical,  and  may  be  spoken  cither 
at  the  time  of  the  gift  or  afterwards.  Grant  v. 
Grant,  34  Beav.  623  ;  34  L.  J.,  Ch.641  ;  11  Jur., 
N.  S.  787  ;  13  L.  T.  721  ;  13  W.  R.  1057. 

A  husband  by  a  deed-poll  recited  as  follows  : 
— "  Whereas  I  am  beneficially  possessed  of  the 
ground-rents  hereby  Intended  to  be  settled," 
and  continued  as  follows  : — "  I  do  hereby  settle, 
assign,  transfer,  and  set  over  unto  my  wife  as 
though  she  were  a  single  woman "  several 
leasehold  houses  and  the  ground-rents  thereof. 
The  deed  was  voluntary  :— Held,  that  this  deed 
was  not  void  as  being  an  intended  assignment 
from  husband  to  wife,  but  operated  as  a  declara- 
tion of  trust.  BaddeU'y  v.  Baddeley,  9  Ch.  D. 
113  ;  38  L.  T.  906  ;  26  W.  R.  850. 

A  gift  may  be  made  by  a  husband  to  his  wife, 
which,  though  bad  in  law,  will  be  supported  in 
equity.  Though  the  property  does  not  pass  at 
law,  yet,  in  equity,  a  husband,  being  the  legal 
owner,  may  become  a  trustee  for  his  wife,  and  if 
by  clear  and  irrevocable  acts  he  has  made  him- 
self a  trustee,  the  gift  to  his  wife  will  be  con- 
clusive.    Meica  V.  Jfiftvn,  15  Beav.  529. 

To  constitute  a  gift  between  husband  and 
wife,  there  must  either  be  a  clear  irrevocable  gift 
to  a  trustee  for  the  wife,  or  some  clear  and  dis- 
tinct act  of  the  husband,  by  which  he  divested 
himself  of  his  property,  and  engaged  to  hold  it  as 
a  trustee  for  the  separate  use  of  his  wife.  If  a 
man  was  to  deposit  money  with  bankers  direct- 
ing them  to  hold  it  for  his. wife,  that  would 
probably  be  sufficient.    lb. 

A  farmer's  wife,  with  his  knowledge  and 
sanction,  deposited  the  produce  of  the  surplus 
butter,  eggs  and  poultry  with  a  firm  in  her  own 
name,  and  he  called  it  her  money.  On  his  death- 
bed he  gave  his  executor  directions  to  remove 
the  money,  and  do  the  best  he  could  with  it  for 
his  wife  : — Held,  not  sufficient  to  establish  a 
gift  between  them,  and  that  the  husband  had 
neither  made  the  firm  nor  himself  trustees  for  his 
wife.    2b, 
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4.  By  Client  to  Basbisteb. 

Validity.] — ^W'hen  a  client,  two  months  after  a 
protracted  and  complicated  litigation,  with  refer- 
ence to  the  ownership  of  an  estate  of  consider- 
able yaluCf  had  been  brought  to  a  successful 
issue  under  the  guidance  of  a  barrister,  executed 
in  favour  of  the  latter  a  grant  of  the  reversion 
in  the  estate  expectant  on  the  client's  own 
death,  charged  with  the  client's  debts  and  lega- 
cies to  a  s{)ecified  amount : — Held,  that  the 
deed  must  be  set  aside,  whether  as  a  deed  or 
gift,  or  as  a  contract,  there  being  undue  in- 
fluence over,  and  want  of  independent  advice 
on  the  part  of  the  client.  Broun  v.  Kennedy^ 
4  De  G.,  J.  k  S.  217  ;  33  L.  J.,  Ch.  342  ;  10  Jur., 
N.  S.  141. 


GLEBE. 

See  ECCLESIASTICAL    LAW. 


GOLDSMITH. 

Penaltiei — Belling  without  Licence.  ]— By  the 
Inland  Revenue  Act  (30  &  31  Vict.  c.  90),  s.  1, 
persons  selling  articles  "  composed  wholly  or  in 
part  of  gold  "  are  chai'ged,  where  the  gold  is  of 
the  weight  of  2oz.  or  upwards,  5/.  16#.  for  a 
licence,  and  when  under  2oz.  in  weight  and 
above  2dwts.,  the  sum  of  21.  6#. ;  and  by  s.  5, 
articles  "  alleged  to  be  composed  wholly  or  in 
part  of  gold"  are  for  the  purposes  of  the  act 
deemed  to  be  composed  of  gold  as  alleged,  and 
if  upon  the  hearing  of  any  information  for  any 
offence  against  the  act  any  question  shall  arise 
touching  the  quantity  of  gold  in  any  article,  the 
proof  of  such  quantity  shall  lie  upon  the  defen- 
dant :— Held,  first,  that  the  word  "  gold  "  in  ss.  1 
and  5  of  the  Inland  Revenue  Act  (30  &  31  Vict, 
c.  90),  did  not  relate  to  or  mean  pure  gold  as 
obtained  by  alchemists  or  chemical  analysts,  but 
the  ordinary  gold  of  commerce,  using  the  word  as 
understood  in  common  parlance ;  and,  secondly, 
that  a  goldsmith  selling  a  chain  a.s  and  for  a 
gold  chain  weighing  more  than  2oz.  must  hold  a 
licence  on  the  higher  scale  of  duty  entitling 
him  to  trade  in  articles  "  composed  wholly  or  in 
part  of  gold  where  the  gold  shall  be  of  the 
weight  of  2oz.  or  upwards,"  and  is  liable  to  the 
penalty  of  50/.  imposed  by  s.  3  for  selling  the 
chain  in  question  whilst  holding  a  licence  on 
the  lower  scale  of  duty  only,  notwithstanding 
proof  was  given  by  him  that  the  chain  contained 
less  than  2oz.  of  pure  gold.  Ymng  v.  Cook, 
3  Ex.  D.  101  ;  47  L.  J.,  M.  C.  28 ;  37  L.  T.  53«  : 
26  W.  R.  100. 

Action  for.] — An  action  by  an  officer  of 

one  of  the  Company  of  Goldsmiths  mentioned 
in  7  &  8  Vict.  c.  22,  for  penalties  under  s.  3  of 
that  act,  is  not  an  action  by  a  common  informer 
within  31  Eliz.  c.  5,  nor  is  it  an  action  by  a 
"  party  grieved  "  within  3  &  4  Will.  4,  c.  42,  s.  3, 
and  consequently  can  be  brought  more  than  two 
years  after  the  cause  of  action  accrued.    Itoiin' 


son  v.  Carrey,  7  Q.  B.  D.  465 ;  50  L.  J-  Q.  B. 
661  ;  45  L.  T.  368 ;  30  \V.  R.  39  ;  46  J.  P.  14iJ— 
C.  A.  Reversing  6  Q.  B.  D.  21  ;  50  L.  J.,  Q.  B.  9 ; 
43  L.  T.  504  ;  29  W.  R.  284  ;  45  J.  P.  221. 

Vendor,  who  is.] — One  not  a  general  trader  in 
silver  plate  who  sold  a  piece  of  plate  for  a  price 
above  the  value  of  old  silver,  was  not  a  vendor 
of  plate  within  31  Geo.  2,  c.  32,  s.  6,  which 
enacted  that  all  persons  using  the  trade  of  sell- 
ing plate  shall  be  deemed  traders  in,  sellers  or 
vendors  of  plate  and  shall  take  out  a  licence. 
Bex  V.  Buckle,  1  Smith,  49 ;  4  East,  346. 
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IV.  Transfer  of,  2001. 

I.    GENERAL  PRINCIPLES. 

Definition  of.] — Goodwill  must  mean  0Tei7 
possible  advantage  that  has  been  acquired  bj 
the  old  firm  in  carrying  on  its  busine^  whether 
connected  with  the  premises  in  which  the  busi- 
ness w^as  previously  carried  on,  or  with,  the  name 
of  the  late  firm,  or  with  any  other  matter  cany- 
ing  with  it  the  benefit  of  the  business. — Per 
M.  R.  in  Ghcjfi  v.  Coojter,  14  Ch.  D.  596  ;  49  L.  J., 
Ch.  601  ;  42  L.  T.  751. 

Where  a  trade  is  established  in  a  particular 
place,  the  goodwill  of  that  trade  means  nothing 
morc  than  the  sum  of  money  which  any  person 
would  be  Avilling  to  give  for  the  chance  of  being 
able  to  keep  the  trade  connected  with  the  place 
where  it  has  been  carried  on.  Austen  v.  Boys^ 
2  De  G.  &  J.  626  ;  27  L.  J.,  Ch.  714  ;  4  Jur..N.  S. 
719. 

Goodwill  is  something  distinct  from  the  profits 
of  a  business,  although  in  determining  its  value 
the  profits  are  taken  into  account,  and  it  is  usoally 
estimated  at  so  many  years'  purchase.    lb. 


Whether  Kxiiting  in  Solieitor's  BuiiMi«»j 
— The  term  goodwill  is  inapplicable  to  the  busi- 
ness of  a  solicitor,  which  has  no  local  existence, 
but  is  entirely  personal,  depending  upon  the 
trust  and  confidence  which  persons  may  repose 
in  the  integrity  and  ability  of  the  solicitor  ti> 
conduct  their  legal  affairs.    lb. 

As  a  general  rule,  and  in  the  absence  of  express 
contract,  there  is  not,  in  a  partnership  between 
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solicitors,  any  partnerahip  asset  which  is  capable  | 
of  being  sold  or  valued  as  the  "  goodwill "  of  the  ; 
partuership  business.   Arundell  v.  Bell^  52  L.  J.,  | 
Ch.   537  ;   49   L.  T.  345  ;   31  W.   R.  477.— Per 
Jessel,  M.  B. 

What  Compriaed.] — The  goodwill  of  a  business 
comprises  all  the  advantages  that  may  be  desired 
from  the  purchasers  holding  themselves  out  to 
the  public  as  the  persons  interested  in  that  busi- 
ness, which  has  been  identified  with  the  name  of 
a  particular  firm.  Churton,  v.  Dottglaif  Johnson, 
174  ;  28  L.  J.,  Ch.  841 ;  5  Jur.,  N.  S.  887  ;  7 
W.  R.  365. 

Therefore,  though  it  is  well  settled  that  the 
sale  of  a  goodwill  does  not  imply  a  contract  on 
the  part  of  the  vendor  not  to  set  up  again  in  a 
similar  business,  he  is  not  at  liberty  to  hold  out 
to  the  public  that  he  is  continuing  the  same 
business  by  using  the  name  of  the  old  firm,  even 
though  his  own  name  may  be  the  only  one  that 
appeared  in  that  firm.    lb. 

Bight!  of  Partners.] — A.  and  B.  carried  on 
the  business  of  country  bankers,  with  the  right 
to  issue  notcs,'in  premises  belonging  to  A.  There 
were  no  articles  of  partnership,  but  the  capital 
of  tiio  bank  was  contributed  by  the  partners 
equally.  B.  died,  and  A.  continued  to  carry  on 
the  business  for  some  time  after  his  death,  when 
he  sold  the  goodwill  of  the  business  : — Held, 
that  the  representatives  of  the  deceased  partner 
were  entitled  to  a  portion  of  the  purchase- 
money,  but  in  apportioning  the  proceeds  of  the 
sale  regard  must  be  had  to  the  circumstances 
that  the  banking  premises  belonged  to  A.,  that 
he  was  entitled  to  carry  on  the  business  of  a 
banker  in  the  same  premises,  though  not  under 
the  name  of  the  old  firm,  and  that  the  right  of 
issuing  notes  survived.  Smith  v.  Ecrretty  27  Beav. 
446 ;  29  L.  J.,  Ch,  236  ;  5  Jur.,  N.  S.  1332  ;  7 
W.  R.  605. 

There  is  no  equity  to  prevent  a  surviving 
partner  or  clerk  who  is  appointed  executor  from 
continuing  the  same  trade,  and  a  purchaser  of 
the  testator^s  goodwill  must  take,  subject  to  the 
chance  of  obtaining  the  customers  of  the  old 
establishment.   Davies  v.  Ilodgton,  26  Beav.  177. 

An  agreement  to  share  the  profit  and  loss  of 
a  business  entitles  each  party  as  against  the  other 
to  the  general  rights  of  a  partner,  including  an 
interest  in  the  goodwill ;  and  the  agreement  would 
have  this  legal  effect  notwithstanding  a  stipula- 
tion that  the  parties  should  not  be  partners. 
Pawsey  v.  Armstrang^  18  Ch.  D.  698  ;  50  L.  J., 
Ch.  683. 

Sarvlyonhip.] — The  goodwill  of  a  business 
carried  on  by  a  wife  before  marriage,  and  after- 
wards by  the  husband  and  wife,  survives  to  her. 
She  may  dispose  of  it,  and  receive  the  purchase- 
money  for  her  own  benefit,  even  though  it  is 
carried  on  upon  leasehold  premises,  forming  a 
part  of  the  estate  of  the  testator,  which  were 
disposed  of  by  his  will.  MorrU  v.  Moi9^  25 
L.  J.,  Oh.  194. 

11.    VALUATION   OF. 

In  Partnertliips.]~Goodwill  held  to  be  a  dis- 
tinct subject  of  value,  and  as  such  to  be  included 
in  any  sale  or  valuation  to  a  surviving  partner, 
but  with  the  qualification  that  it  was  not  to 
be  Yfdned,  on  the  principle  that  the  Burvivlng 


partner,  if  he  were  not  the  purchaser,  would  be 
restrained  from  setting  up  the  si^me  description 
of  business.  Hall  v.  JBarrofCij  4  De  G.,  J.  &  S. 
150  ;  3  N.  R.  259 ;  33  L.  J.,  Ch.  204  ;  10  Jur., 
N.  8.  55  ;  9  L.  T.  561  ;  12  W.  R.  322,     . 

B.,  the  surviving  partner  in  a  business,  being 
also  the  executor  of  the  deceased  partner,  carried 
on  for  eight  years  the  business,  which  was  insol- 
vent at  the  death  of  the  deceased  partner,  and 
then  sold  the  business  for  1,7002.  In  a  suit  for 
the  administration  of  the  deceased  partner's 
estate  against  B.,  as  executor : — Held,  that  the 
value  of  the  goodwill  ought  to  be  ascertained  at 
the  time  of  the  deceased  partner's  death,  and  not 
at  the  time  of  sale.  Broughton  t.  Bnmghton, 
44  L.  J.,  Ch.  526  ;  23  W.  R.  970. 

"  Goodwill "  held  not  to  be  included  in  the 
valuation  of  the  property  of  a  partnership. 
Steuart  v.  Gladstone,  10  Ch.  D.  626 ;  40  L.  T. 
145  ;  27  W.  R.  612— C.  A.  Reversing  47  L.  J., 
Ch.  423  ;  38  L.  T.  657  ;  26  W.  R.  667. 

It  is  now  settled  that  goodwill  is  ordinarily  a 
distinct  part  of  the  property  of  a  trading  part- 
nership; and,  therefore,  under  a  provision  in 
partnership  articles  for  valuation  of  the  part- 
nership property  and  effects  at  its  close,  the 
good\vill  is  a  matter  of  valuation.  Jlryywldt  v. 
Bullock,  47  L.  J.,  Ch.  773  ;  39  L.  T.  443 ;  26 
W.  R.  678. 

When,  after  the  expiration  of  the  term  limited 
by  partnership  articles,  the  business  is  (»rried 
on  by  the  partners  without  the  execution  of 
fresh  articles,  all  those  provisions  of  the  old 
articles  which  are  not  inconsistent  with  a  part- 
nership at  will  continue  to  apply  to  the  partner- 
ship at  will  thus  constituted.  Under  such  cir- 
cumstances : — Held,  that  a  provision  in  the 
articles  that,  on  the  decease  of  one  of  the  part- 
ners before  the  expiration  of  the  partnership 
term,  the  surviving  partner  should  pay  to  his 
executors  the  sum  of  1,500/.,  as  the  purchase- 
money  for  his  interest  in  the  goodwill  of  the 
business,  applied  to  the  partnership  at  will  con- 
stituted by  the  carrying  on  of  the  business 
without  fresh  articles  after  the  expiration  of 
the  partnersliip  term.  Eiisex  v.  Essex  (20  Beav. 
442)  followed  ;  Ctwkson  v.  Cooksim  (8  Sim.  529) 
not  followed  ;  Cox  v.  Willoughhy  ,13  Ch.  D.  863 ; 
49  L.  J.,  Ch.  237  ;  42  L.  T.  125  ;  28  W.  R.  603. 

Banking  Bntineis.] — ^The  value  of  the  good- 
will of  a  banking  business  assessed  at  one  year's 
average  net  profits.  Mdlerish  v.  Keen,  28  Beav. 
453. 

Damages  for  Breach  of  Agreement]  —  In 
August,  1846,  the  defendant's  testatrix  granted 
to  the  plaintiff  a  lease  of  a  public-house  in 
London  Road,  Liverpool,  for  fourteen  years,  at  a 
rent  of  70Z.  per  annum,  the  latter  paying  300/. 
for  the  goodwill ;  and  before  the  expiration  of 
that  lease,  viz.  in  March,  1868,  she  granted  him 
a  further  lease  for  fourteen  years  at  a  rent  of 
80/.  per  annum.  Each  of  these  leases  contained 
the  following  proviso  :— "  Provided  also,  and  it  is 
agreed  and  declared  that,  at  the  expiration  or 
other  sooner  determination  of  the  term  hereby 
granted,  all  such  sum  and  sums  of  money  as  shall 
or  can  be  procured  for  the  goodwill  of  the  busi- 
ness of  a  licensed  victualler  in  respect  of  the  pre- 
mises from  an  incoming  tenant,  shall  be  received 
by  and  belong  to  the  lessee,  his  executors,  &c." 
The  second  lease  being  about  to  expire,  negotia- 
tions took  place  between  the  plaintiff  and  the  dc- 
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fendant  for  a  lenewal,  bat  thej  failed  to  come  to 
temu  ;  and  the  defendant,  with  notioe  of  the 
plaintifiTs  claim  under  the  above  proriso,  granted 
a  lease  of  the  premises  to  a  new  tenant  for  a  term 
of  fourteen  years,  at  a  rent  of  100/.  ]>er  annam, 
and  a  premium  of  1,300/.  Upon  a  case  stated  for 
the  opinion  of  the  court  by  an  arbitrator,  to 
whom  it  was  to  be  referred  to  assess  the  amount 
of  damages  the  plaintiff  was  entitled  to  recover 
for  the  breach  (if  any)  of  the  above  proviso, 
ni)on  the  principles  to  be  laid  down  by  the  court, 
it  was  found  as  a  fact  that  "  the  rental  of  160/. 
per  annum  reserved  in  the  lease  granted  to  the 
new  tenant  was,  without  any  premium,  bonus  or 
other  payment  whatever,  a  full  and  sufficient 
rental  for  the  premises  under  such  a  lease, 
whether  intended  for  a  licensed  victualler's 
business  or  not ;"  and,  further,  that  **  the  good- 
will of  the  business  carried  on  by  the  pbontiff 
would,  if  belonging  to  the  owner  of  the  house, 
have  had  a  very  considerable  value,  and,  if  such 
owner  had  in  that  case  been  willing  to  grant  a 
lease  similar  to  that  granted  to  the  new  tenant,  a 
sum  exceeding  1,300/.  would  without  difficulty 
have  been  obtained  for  the  goodwill :" — Held, 
that  the  proviso  was  broken  ;  and  that  the 
arbitrator  was  to  estimate  the  damages  the 
plaintiff  was  entitled  to  recover  for  such  breach, 
in  the  same  manner  as  one  accustomed  to  value 
the  goodwill  as  between  outgoing  and  incoming 
tenants  would  estimate  them,  and  in  so  doing  was 
not  to  disregard  the  increased  value  of  the  pro- 
perty in  the  neighbourhood  generally.  LleweUyn 
V.  Ruthetfiird,  10  L,  R.,  C.  V.  456  ;  44  L.  J.,  C.  P. 
281  ;  32  L.  T.  610. 


III.  VENDOR  SETTING  UP  IN  SAME 
BUSINESS. 

Sale  of  Business  and  Goodwill — Eflbct  oil — A 

trader  who  has  sold  his  business  and  goodwill  to 
another  for  value  must  abstain  not  only  from 
8<jliciting  orders  from  but  also  from  dealing  with 
the  old  customers.  Form  of  injunction.  GineH 
V.  Cooper,  14  Ch.  D.  596  ;  49  L.  J.,  Ch.  601  ;  42 
L.  T.  751.    But  see  next  ca»e. 

Where  two  partners  dissolve  partnership  on  the 
terms  that  one  shall  have  the  goodwill  and  con- 
tinue the  business,  and  the  retiring  partner  sets 
up  a  similar  business  in  the  neighbourhood,  the 
court  will  grant  an  injunction  to  restrain  the  re- 
tiring partner  from  soliciting  the  old  customers  of 
the  firm,  but  will  not  restrain  him  from  dealing 
with  them.  Ghinexl  v.  Cooper  (14  Ch.  D.  596) 
disapproved.  Leggott  v.  Barrett,  16  Ch.  D.  306  ; 
51  L.  J.,  Ch.  90  ;  43  L.  T.  641 ;  28  W.  R  962— 
C.  A. 

Semble  (per  Brett,  L.  J.),  that  the  doctrine  of 
Labovehere  v.  Dawsan  (13  L.  R.,  Eq.  322)  is  cor- 
rect in  the  case  of  a  sale  of  goodwill,  and  of  a 
dissolution  of  partnership  for  a  valuable  con- 
sideration— tliat  is,  that  there  is  an  implied  con- 
tract on  the  part  of  the  vendors  in  the  one  case, 
and  of  the  retiring  partner  who  receives  the  con- 
sideration in  the  other,  that  he  will  not  solicit 
the  former  customers.    lb. 

The  vendor  of  a  business  and  the  goodwill 
thereof  may,  in  the  absence  of  express  stipulation 
to  the  contrary,  set  up  a  business  of  the  same 
kind  cither  in  the  same  neighbourhood,  or  else- 
where, and  may  publicly  advertise  the  fact  of  his 
having  done  so  ;  but  he  must  not  solicit  the  cus- 
tomers of  the  old  business  to  cease  dealing  with 


the  purchaser,  or  to  give  their  custom  to  hinoLself. 
Labaurkere  v.  Daicjum,  13  L.  R.,  Eq.  322  ;  41 
L.  J.,  Ch.  427  ;  25  L.  T.  894  ;  20  W.  R.  309. 

The  rule  of  Labouehere  v.  Datc4o»,  which  pre- 
cludes the  vendor  of  the  goodwill  of  a  bosiness 
from  soliciting  (he  former  customers  is  not  to  be 
extended  to  the  case  of  a  compulsoir  alienatioD. 
Therefore,  where  the  trustee  of  a  liquidating 
debtor  sold  the  goodwill  of  the  debtor's  basiness, 
and  the  debtor,  having  obtained  his  discharge, 
started  a  similar  business  in  the  same  town,  and 
solicited  the  customers  of  his  old  firm : — Held, 
that  no  injunction  could  be  granted  to  re- 
strain such  solicitation.  Walier  v.  Mottram, 
19  Ch.  D.  355 ;  51  L.  J.,  Ch.  108  :  45  L.  T. 
659  ;  30  W.  R.  16fr— C.  A. 

The  decision  of  Labouckere  v.  Daursvm  is 
founded  on  an  implied  contract  by  the  vendor  of 
the  goodwill  of  a  business  not  to  injure  the  pro- 
perty for  which  he  has  received  consideration, 
but  the  obligation  enforced  by  that  case  is 
purely  personal,  and  not  a  mere  incident  to  the 
transfer  of  property.    lb. 

The  decision  of  Labouekere  v.  Daw$on,  doubted 
by  Baggallay,  L.  J.,  but  held  to  apply  to  the 
cases  of  voluntary  sales  by  Lindley,  L.  J.,  and 
Lush,  L.  J.    lb. 

The  assignment  of  a  business  and  its  goodwill, 
in  the  absence  of  any  covenant,  carries  with  it 
now  as  much  and  no  more  than  in  the  days  of 
Lord  Eldon.    lb. 

The  concurrence  of  a  bankrupt  in  the  assign- 
ment of  his  property  by  his  trustee  is  immaterial, 
inasmuch  as.  being  bound  by  eveiy  lawful  dis- 
position of  his  property  by  his  trustee,  he  is 
bound  to  respect  whatever  rights  such  a  disposi- 
tion confers  on  the  purchaser.    lb. 

A  partner  who  has  been  expelled  under  a  pro- 
vision in  the  articles  of  partnership,  and  has 
been  repaid  his  share  of  the  capital,  will  not  be 
restrained  from  carrying  on  the  business  on  his 
own  account,  and  soliciting  the  old  customers  of 
the  firm.  Bawsm  v.  Beeson,  22  Ch.  D.  504  ;  48 
L.  T.  407  ;  31  W.  R.  537— C.  A. 


Ciroulan.] — A  partnership  between  M. 


and  C,  who  carried  on  the  business  of  wine  mer- 
chants, having  determined  at  the  end  of  seven 
years  by  effluxion  of  time,  and  M.  being  entitled 
to  the  goodwill,  C.  proposed  to  issue  a  cireular  to 
all  the  customers  of  the  firm  and  the  trade  gene- 
rally, which,  after  announcing  that  he  had  joined 
another  firm  of  wine  merchants,  and  drawing 
attention  to  one  of  their  cireulars  which  was  an- 
nexed, continued,  "I  take  this  opportunity  to 
thank  you  for  your  valued  support  during  the 
last  seven  years,  and  to  solicit  a  continuance  of 
the  same  in  future.**  The  annexed  circular  was 
an  announcement  by  T.  &  Co.,  an  old-established 
firm  of  wine  merchants,  that  C.  had  joined  their 
firm,  and  concluded  as  follows :  ''  Thanking  you 
for  your  support  in  the  past,  and  soliciting  a  con- 
tinuance in  the  future  to  the  new  firm."  M. 
having  objected  to  these  circulars  being  issued, 
C.  proposed  to  omit  the  words  *'  and  to  solicit  a 
continuance  of  the  same  in  future  :** — Held,  that 
the  circulars  amounted  to  a  suggestion  that  the 
new  firm  were  the  successors  in  trade  of  the  old 
firm,  and  that  C.  must  be  restrained  from  issuing 
cither  of  the  three,  and  from  applying  to  any 
person  who  was  a  customer  or  correspondent  A 
the  old  firm,  and  asking  them  to  deal  with  him, 
or  not  to  deal  with  M.  Mogford  v.  Courtenay^ 
45  L.  T.  303  ;  29  W.  R.  864. 
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IV.    TBANSFBR  OF. 

'  Bight  to  ufe  Partnership  Vame.]— Two  ladies, 
V.  C.  and  M.  W.,  carried  on  business  in  London 
in  partnership  nnder  the  firm  of  C,  &  W.  V.  C. 
married  'L.  After  this  a  decree  for  dissolution 
was  made,  and  it  was  ordered  that  *Hhe  said 
partneiship  business,  and  the  leasehold  premises, 
tiude  fixtures,  stock-in-trade,  goodwill,  and  busi- 
ness," should  be  sold  as  agoing  concern  to  M.  W. 
or  to  L.  and  wife,  whichever  should  be  the 
highest  bidder.  M.  W.  became  the  purchaser  of 
all  the  property  directed  to  be  sold.  L.  and  wife, 
who  carried  on  business  in  Paris  under  the  firm 
■of  C.  et  Cie,  commenced  an  action  to  restrain 
M.  W,  from  carrying  on  the  business  under  the 
style  or  firm  of  0.  &  W. :— Held,  reversing  Hall, 
V.-C,  that  L.  and  wife  had  no  right  to  restrain 
M.  W.  from  using  the  name  of  the  old  firm.  Levy 
V.  Walker,  10  Ch.  D.  436  ;  48  L.  J.,  Ch.  273  ;  39 
L.  T.  654  ;  27  W.  R.  370— C.  A. 

Assignment  of  Lieence  of  Pnblio-honse.] — The 
defendant  mortgaged,  by  demise,  a  leasehold 
public-house,  with  the  goodwill  of  the  business 
carried  on  there,  to  the  plaintiff.  The  deed  con- 
tained a  covenant  for  further  assurance.  Default 
was  made,  and  the  plaintiff  in  a  foreclosure  action 
obtained  a  receiver : — ^Held,  that  the  defendant 
was  bound  under  the  terms  of  the  mortgage  to 
assign  his  licence  to  the  receiver.  Mutter  v. 
Daniel,  30  W.  R.  801— C.  A.  Affirming  46  L.  T. 
684  ;  30  W.  E.  724. 

Goodwill  of  Xortgaged  Pnblio-honse.]— The 
goodwill  of  a  mortgaged  public-house  belongs  to 
the  mortgagor's  trustee  in  liquidation  as  against 
the  mortgagee.  Puntustt,  Ex  parte,  Kitchen,  In 
re,  16  Ch.  D.  226  ;  50  L.  J.,  Ch.  212 ;  44  L.  T. 
226  ;  29  W.  R.  129— C.  A. 

Sale  of  Bnsiness,  what  passes  to  Pnrehaser 
on.] — When  a  business  is  sold,  the  entire  good- 
will and  right  to  use  trade  marks  pass  to  the 
purchaser  without  any  express  mention  of  them 
being  made  in  the  deed  of  assignment.  And  the 
court  will  restrain  any  attempt  on  the  part  of 
the  vendor  to  dispose  of  them  either  for  his  own 
benefit  or  use.  Shipwright  v.  Clement 9,  19 
W.  R.  599. 
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L  FROM  THE  CROWN. 
1.  In  General. 

a.  Of  Biflrhts  and  Property. 

To  Inhabitanta  of  Parish.] — A  grant  made  by 
the  crown  to  the  inhabitants  of  a  parish  is  good, 
though  such  grant  cannot  be  made  by  private 
individuals.  Willingale  v.  Maitland,  3  L.  R., 
Eq.  103  ;  36  L.  J.,  Ch.  64  ;  12  Jur.,  N.  S.  932  ; 
15  W.  R.  83. 

Grants  by  the  crown  in  derogation  of  forestal 
rights  are  good  grants,  though  they  would  not 
be  good  except  in  derogation  of  suCh  rights.  lb. 

Condition  against  Alienation.] — The  crown, 
by  its  prerogative,  may  annex  a  condition 
against  alienation  to  a  grant  in  fee.  Fowler  v. 
Fowler,  16  Ir.  Ch.  Rep.  507. 

Subsequent  Grants  and  Statutes.] — In  1830, 
A.  obtained  from  the  crown  a  grant  in  fee-simple 
of  lands  in  the  county  of  Chester.  In  1853,  the 
Birkenhead  Docks  Commissioners  obtained  from 
the  Commissioners  of  Woods  and  Forests  a  con- 
veyance of  the  same  lands,  upon  which,  under 
the  sanction  of  various  acts  of  Parliament  (to 
some  of  which  A.  was  an  assenting  party),  the 
dock  commissioners  proceeded  to  construct  docks 
and  other  public  works.  In  1855,  all  the  rights 
and  privileges  of  the  Birkenhead  Docks  Com- 
missioners were,  by  act  of  parliament,  trans- 
fen*ed  to  and  vested  in  the  corporation  of  Liver- 
pool, and,  by  subsequent  acts  of  parliament, 
from  the  corporation  to  the  Liverpool  Docks 
Commissioners,  and  ultimately  to  the  Mersey 
Docks  and  Harbour  Board  : — Held,  that  the 
conveyance  of  1853  could  not  divest  the  estate 
which  had  veste<l  in  A.  under  the  grant  of  1830 ; 
and  that  the  subsequent  acts  of  parliament 
created  no  statutable  title  either  in  the  dock 
commissioners  or  in  the  Mersey  Docks  and  Har- 
bour Board.  Vynor  v.  Mersey  DocUm  and  Har- 
bmir  Board,  14  C.  B.,  N.  S.  763. 

Substitution  of  other  Lands.] — If  a  private 
act  confirms  a  settlement  of  estates  made  by  a 
tenant  in  tail  under  a  grant  from  the  crown,  and 
a  subsequent  act  vests  part  of  those  estates  in 
trustees  for  sale,  with  directions  to  purchase 
other  lands  with  the  produce  of  such  sale,  to  be 
settled  in  lieu  thereof,  to  the  same  uses  as  ex- 
pressed in  the  preceding  act,  the  trustees  have 
no  power  to  convey  the  estates,  so  granted,  to  a 
purchaser  in  fee  simple  ;  and  the  substitution  of 
other  lands  does  not  destroy  the  reversionary 
interest  of  the  crown  in  the  estates  originally 
granted.    Mit/ord  v.  Elliott,  1  Moore,  434. 

An  estate,  granted  by  the  crown  to  a  subject, 
as  tenant  in  tail,  for  services,  is  not  baired  so  as 
to  destroy  the  reversion  of  the  crown  ;  although 
two  private  acts  of  parliament  may  have  been 
passed,  confirming  a  settlement  by  the  tenant  in 
tail,  purporting  to  pass  such  reversion,  the  crown 
being  a  (mrty  to  neither  of  such  acts,  and  each  of 
them  containing  a  saving  clause,  by  which  its 
rights  were  expressly  reserved.     Ih. 

ITnder  Lettera  Patent]  —  Where  a  subject 
claims  a  specific  portion  of  land,  the  property  *"' 
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the  crown,  under  a  grant  by  letters  patent,  he 
must  shew  a  specific  description  of  the  particular 
place  as  meant  to  be  conveyed  by  the  instrument, 
for  he  cannot  avail  himself  of  general  woids. 
Parm^ter  v.  Gihbt,  10  Price,  412, 

For  Benefit  of  Crown— Conditiom.J—Semble, 

that  grants  from  the  crown  for  the  benefit  of  the 
king,  by  augmenting  the  revenue  founded  on 
inquisition  ad  quod  bonum,  must  be  conformable 
with  the  finding — must  be  for  the  advantage  of 
the  crown— must  be  acted  upon  promptly— must 
be  upheld  by  possession  and  enjoyment — and 
the  grantees  must  fulfil  all  continuing  considera- 
tions, or  the  right  of  possession  will  not  pass 
thereby  from  the  crown.  Mt.-Gcn.  v.  Parnieter, 
10  Price,  378  ;  8,  C,  nom.  PanneUr  v.  Att.-Gen., 
1  Dow,  316,  323.  And  see  Chad  v.  TiUed,  2  B. 
&  B.  403  ;  5  Moore,  185  ;  and  Gray  v.  Bond,  2 
B.  &  B.  667  ;  5  Moore,  527. 

Where  the  crown,  in  1031,  granted  soil  be- 
tween high  and  low- water  marks  along  the  coast 
of  Southampton,  and  persons  claiming  under  it 
erected  a  wharf,  dock,  &c.,  between  those  marks 
in  Portsmouth  Harbour,  in  1784  :— Held,  that  no 
good  title  could  be  made  under  the  grant  to  this 
particular  spot,  the  crown  having  b^n  in  posses- 
sion for  about  150  years  from  the  date  of  such 
grant,  which  must  be  presumed  as  against  its 
own  grant,  there  being  no  sufficient  evidence  of 
adverse  possession  on  the  part  of  the  claimants. 

OfaTown— Toll  Traverae.]— Where  the  king 
before  the  time  of  legal  memory  was  entitled  to 
the  soil  of  the  town  of  C,  and  to  toll  traverse 
within  it,  and  afterwards  gmnted  to  the  bur- 
gesses of  the  town  "  the  town  of  C.  with  all  its 
appurtenances ;  "  these  words  are  suflicient  to 
pass  the  toll.     Brett  v.  BealeJt,  M.  &  M.  426. 

Of  a  Fair— Tolls.]- The  grant  of  a  fair,  "  cum 
omnibus  libertatibus  et  lilxjris  consuetudinibus 
ad  hujus  modi  feriam  pertiuentibus,"  does  not 
give  a  right  to  take  tolls.  Egremont  (Earl)  v. 
Sauly  6  A.  &  E.  924. 

Of  a  Dnohy— Goods  of  Inteitates.]— The  grant 
by  Edward  the  Third,  in  1377,  to  his  son,  John 
of  Gaunt,  Duke  of  Lancaster,  of  a  county  pala- 
tine within  his  duchy  of  Lancaster,  "et  quaecum- 
que  alias  libertates  et  jura  regalia  ad  comitem 
palatinum  pertinentia,  adeo  integr^  et  liberd 
sicut  comes  Cestrias  infra  onndem  comitatum 
CestrisB  dignoscitur  obtincre,"  carried  the  right 
to  bona  vacantia  as  jura  regalia  to  the  county 
palatine ;  and  the  Queen,  being  entitled  to  the 
duchy  of  Lancaster  separate  from  the  crown  of 
England,  is  entitled  to  the  goods  of  intestates 
dying  without  next  of  kin,  as  jura  regalia,  in 
right  of  the  duchy.  Dyke  v.  Walfitrd,  6  Moore, 
P.  C.  C.  434  ;  12  Jur.  839. 

b.  Validity  of, 

Grounds  for  Ayoiding.]  —  Grants  from  the 
crown  may  be  avoided  upon  three  grounds; 
first,  where  the  crown  professes  to  give  a  greater 
estate  than  it  i>06sessed  in  the  subject-matter  of 
the  grant ;  secondly,  where  the  same  estate,  or 
part  of  the  same  estate,  has  already  been  granted 
to  another;  and  thirdly,  where  the  crown  has 
been  deceived  in  the  consideration  expressed  in 
the  grant.  GUdHanct  v.  Sandwich  {Earl),  5 
M.  k  G.  995  ;  5  Scott,  N.  B.  689  ;  12  L.  J.,  C.  P.  41. 


Wheninoapable  of  taking  eifoot  J — If  the  king 
makes  a  grant  which  cannot  take  effect  accord- 
ing to  its  terms,  it  must  be  concluded  that  he 
has  been  deceived  in  his  grant,  and  it  is  void. 
Alcork  V.  CooJte,  2  M.  &  P.  625  ;  5  Bing.  340. 

Where,  therefore,  wreck  was  conveyed  by  a 
lease  for  a  term  of  years  which  had  not  expired, 
if  such  lease  is  not  recited  in  a  grant  conveying 
an  immediate  estate  in  fee  to  the  grantees,  such 
.  grant  is  void,  because  the  king  having  already 
leased  the  right  of  |x»session,  he  cannot  oonvey 
the  same  right  to  another,  and  all  leases  from  the 
king  must  be  inrolled.  Although  the  king  holds 
lands  as  Duke  of  Lancaster,  he  holds  them  as 
king  also,  and  the  prerogative  and  privileges  of 
the  king  belong  to  him  with  reference  to  those 
lands,  as  they  do  with  respect  to  those  which 
belong  to  him  immediately  in  right  of  his  crown  ; 
therefore  a  g^^nt  under  the  duchy  seal  is  subject 
to  all  the  incidents  of  a  grant  from  the  crown. 
Ih, 

Fee-Farm  Bent— Bight  of  Be-Bntry.  ] — Chakrles 
I.,  by  letters  patent,  granted  certain  mills,  subject 
to  a  fee-farm  rent,  vrith  a  proviso,  that  if  the 
mills  should  at  any  time  thereafter  be  in  decay, 
his  majesty  and  his  successors  should  have  a  right 
of  re-entry.  Subsequently,  under  22  Car.  2,  c  6, 
the  fee-fiirm  rent  was  sold.  It  did  not  appear 
that  the  right  of  re-entry  had  ever  been  specially 
granted  or  released : — Held,  that,  having  regard 
to  the  sale  of  the  fee-farm  rent,  no  right  of  re- 
entry, capable  of  being  enforced,  remained  in  the 
crown  ;  and  that  such  right  did  not  pass  to  the 
purchaser  of  the  rent.  Elower  v.  Hartopp^  6 
Beav.  476;  12  L.  J.,  Ch.  507;  7  Jur.  613. 

Coala  under  Foreshore.] — Charles  I.,  as  lord  of 
the  manor  of  £.,  by  letters  patent,  dated  in  1636, 
granted  to  B.  &  K.  in  fee  all  those  coals  and  coal 
mines  found  or  to  be  found  within  the  commons, 
waste  lands,  or  marsh  grounds  within  the 
lordship  of  £.,  with  full  power  and  authority  to 
dig  and  search  for,  and  sink  pits,  and  open  the 
mines  in  all  places  convenient  within  the  com- 
mons, waste  grounds,  and  marshes,  for  getting 
of  coal  within  the  lordship  : — Held,  that,  on  the 
true  construction  of  the  letters  patent,  the  coals 
under  the  foreshore  or  land,  between  high  and 
low-water  marks,  passed  to  the  grantee.  Att,- 
Gcn.  V.  JIanmfr,  27  L.  J.,  Ch.  837  ;  4  Jur.,  N.  S. 
751. 

Bent— When  Unanthoriied.]— Henry  VIII. 
being  seised  of  lands  in  fee,  in  right  of  his  crown, 
granted  them  by  letters  patent  in  tail  male  to 
W.,  reserving  rent  to  himself  and  his  heirs  and 
successors.  After  the  22  Car.  2,  c.  6,  and  22  & 
23  Car.  2,  c.  24,  Charles  II.,  by  letters  patent  re- 
ferring to  and  professing  to  pursue  the  former 
statute,  granted  the  rent  to  trustees  named  in 
s.  2  of  the  22  &  23  Car.  2,  c.  24,  their  hein  and 
assigns,  and  the  trustees  gmnted  the  rent  to  a 
dean  and  chapter  and  their  successors  for  ever : 
— Held,  that  the  grant  to  the  trustees  was  not 
authorized  by  either  statute,  the  rent  being 
reserved  upon  an  estate  whereof  the  reversion 
was  in  the  crown,  and  therefore  being  within  the 
exception  in  22  Car.  2.  c.  6,  8.  3.  Tigers  v.  St, 
Paul's  (^Dean),  14  Q.  B.  909  ;  19  L.  J.,  Q.  B.  64  ; 
14  Jur.  1017— Ex.  Ch. 

Held,  in  Q.  B.,  and  semblc  by  the  Exchequer 
Chamber,  that  on  demurrer  to  an  avowry  for  a 
distress  on  the  land  by  the  dean  and  chapter. 


2005 


GRANT. 


2006 


stating  the  conveyances,  bat  not  setting  oat  the 
recitals  or  the  terms  of  the  grants,  it  was  to  he 
taken  that  the  truth  appeared  on  the  face  of  the 
grant  of  the  rent  to.  the  trustees,  and  therefore 
that  the  crown  did  not  appear  to  be  deceired  (as 
not  having  the  power  to  grant  the  rent  in  fee- 
simple),  nor  was  the  grant  void  on  that  account, 
but  that  it  operated  not  as  a  grant  in  fee-simple, 
but  of  a  rent  determinable  on  the  failure  of  the 
estate  tail ;  and  also  that  there  was  thus  no 
ground  for  the  objection,  that  a  subject  might 
have  a  right  to  distrain  on  the  crown  when  the 
reversion  fell  in,  although  the  avowry  alleged 
that  the  trostees  became  seised  in  fee  of  the  rent. 
lb. 

0.  Preanmption. 

When  Allowed.] — A  grant  or  a  charter  from 
the  crown,  which  ought  to  be  by  matter  of 
record,  may,  under  circumstances,  be  presumed, 
though  within  the  time  of  legal  memory.  In 
this  case  the  presumption  was  founded  on  a 
possession  of  350  years,  and  adjudged  by  the 
court  as  sufficient  ground.  Xitt/fgtan-uptm'Ilull 
(^Mayor^  ^-e.)  v.  Uomer^  Cowp.  102 ;  Lofft,  576. 

A  right  founded  upon  length  of  enjoyment 
originates  in  a  grant  which  is  presumed  from  the 
owner,  but  the  presumption  of  a  grant  only 
arises  where  the  person  against  whom  it  is  to  bo 
raised  might  have  prevented  the  exercise  of  the 
subject  of  the  presumed  grant.  Chatemore  v. 
llichdird*,  5  Jur.,  N.  S.  873;  7  W.  R.  685— H.  L. 

See  also  cases  sub  tit.  FiSH  AND  Fishery. 

Oooaiioiial  Occupation  and  Sent..] — Payment 
of  a  nominal  rent  to  the  crown,  the  occasional 
occupation  of  the  land  by  sporting  over  it,  and 
taking  the  grass  by  a  servant,  constitute  sufficient 
evidence  of  actual  possession.  A  party  in  pos- 
session under  such  circumstances  has  no  legal 
title  as  against  the  crown.  Harper  v.  Charles- 
tcorth,  6  D.  &  R.  572  ;  4  B.  &  C.  574. 

Enoroachmenti.] — A  possession  of  crown  land, 
commencing  at  least  fifty-live  years  ago,  by 
encroachment  on  the  crown  in  the  time  of  the 
plaintiff 's  father,  maintained  by  the  father  till 
his  death,  nineteen  years  ago,  and  afterwards 
continued  for  two  years  by  his  widow,  when  the 
defendant  obtained  the  possession,  would  be 
sufficient  evidence  for  the  jury  to  presume  a 
grant  from  the  crown  to  the  father,  if  the  crown 
was  capable  of  making  such  a  grant,  in  order  to 
support  an  ejectment  by  the  eldest  son  and  heir 
of  such  first  possessor,  against  the  defendant, 
who  had  no  apparent  title,  and  whose  poeeession 
was  not  defended  by  the  crown,  nor  found  to  be 
by  licence  from  it.  Ooodtitle  d.  Parker  v. 
Baldtcin,  11  East,  488. 

Bebnttal  of  Presumption.] — But  it  appearing, 
upon  a  second  trial,  that  by  20  Car.  2,  c.  3,  all 
future  grants  of  land  by  the  crown  in  the  forest 
of  Dean  (within  which  tbe  land  in  question  lay), 
were  avoided,  and  consequently  no  presumption 
could  be  made  of  a  valid  grant ;  the  plaintiff  was 
not  entitled  to  recover  even  against  a  stranger, 
whose  possession,  adverse  to  him,  was  not  de- 
feuded  by  the  crown:  and  this,  notwithstanding 
a  part  of  the  premises,  was  first  held  by  the 
fatner  sixty  years  ago ;  and  by  9  Geo.  3,  c.  16, 
the  suit  of  the  crown  is  barred  after  a  continuing 
adverse  possession  for  sixty  years  under  the 
original  trespasser ;  for,  from  the  death  of  the 


father,  nineteen  years  ago,  the  possession  was 
adverse  to  his  heir,  the  plaintiff ;  or,  at  least,  the 
defendant's  possession  for  the  last  seventeen 
years,  was  adverse ;  and  the  9  Goo.  3,  c.  16,  does 
not  give  a  title  to  the  first  wrongful  possessor 
and  those  claiming  under  him,  but  only  bars  the 
remedy  of  the  crown  against  them  aiter  sixty 
years  continuing  adverse  possession  by  them  ;. 
and  as  it  does  not  repeal  the  20  Car.  2,  c.  3,  no 
presumption  of  a  grant  to  legalize  the  possession 
of  the  father  for  the  first  forty-one  years,  on 
which  alone  the  lessor's  claim  could  be  founded,, 
can  be  made  against  that  statute.    lb, 

•     2.  Of  Offices. 

Barmaster— Lot  and  Cope.] — ^Where  a  lease 
from  the  crown  of  lot  and  cope  also  contained  a 
grant  to  the  lessees  of  the  office  of  barmaster,  the 
grant  of  the  office  was  void,  because  the  bar- 
master  had  duties  which  could  not  be  imparti- 
ally executed  by  the  lessee.  ArTtwright  v.  Can- 
trelly  7  A.  &  E.  565  ;  2  N.  &  P.  582  ;  W.,  W.  k  D. 
686;  2  Jur.  11. 

But  the  grant  was  not  void,  as  giving  incompar 
tible  offices,  the  lease  not  conferring  an  office. 
lb. 

Amounting  to  a  Pension.] — The  office  of 
chamberlain  and  collector  of  revenues  payable  to 
the  crown  out  of  Ettrick  Forest  was  granted  by 
Geo.  4  to  Lord  D.  for  his  life,  with  a  salary,  as 
well  in  consideration  of  the  office  as  out  of  royal 
bounty  and  favour,  to  be  paid  out  of  the  moneys* 
of  the  collection,  and,  if  they  should  be  insuffi- 
cient, out  of  the  crown  revenues  of  other  lands 
in  Scotland.  The  salary  exceeded  the  moneys, 
collected,  and  was  paid  out  of  them  and  the  other 
crown  revenues  for  several  years  after  the  de- 
mise of  Geo.  4  : — Held,  that  the  grant,  under  dis- 
guise of  a  grant  of  an  office,  was  in  reality  a 
grant  of  a  pension  to  endure  beyond  the  life  of 
the  royal  grantor,  and  was  so  far  an  illegal  alien* 
ation  of  the  crown  property.  Advocate  (Lord) 
v.  JhnigUiss  (Lord),  9  C.  &  F.  173. 


II.     CANONS  OF  CONSTRUCTION. 

In  Fayonr  of  Crown.] — Grants  by  the  crown 
are  construed  favourably  to  the  gprantor,  and  iu 
such  a  case  the  usual  rule  as  to  the  construction 
of  grants  is  inverted.  If  it  is  shewn  that  the- 
king  is  deceived  in  his  grant,  it  will  not  include 
a  subject-matter  not  expressed.  Att.-Oen,  \\ 
Ewelme  Hospital,  17  Beav.  366  ;  22  L.  J.,  Ch. 
846. 

Sense  of  Words.] — In  construing  grants,  th& 
words  used  must  be  taken  in  the  sense  which  the 
common  usage  of  mankind  has  applied  to  them  as 
well  in  reference  to  the  context  in  which  they  are 
found,  as  the  drcumstances  in  which  they  are 
used.  Lord  v.  Sydney  City  CommissiimerSy  12 
Moore,  P.  C.  C.  473. 

This  rule  of  construction  equally  applies;, 
whether  tbe  subject-matter  is  a  grant  from  the 
crown  or  a  subject.    lb. 

Preserration  of  Bight.]— General  w^ 
grant  must  be  restricted  to  what  the 
power  to  grant  at  the  date  of  the  gr 
V.  Alcock,  8  L.  R.,  Ch.  663 ;  29  L.  T 
B.  743. 
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Against  the  Grantor.] — The  maxim  that  a 
^rant  in  which  there  is  any  obscurity  or  diffi- 
<calty  must  be  construed  most  strongly  a^inst 
the  grantor,  has  no  application  at  the  present 
lime.  Taylor  t.  St,  Helens  (^Corporation),  6  Ch. 
D.  264  ;  46  L.  J.,  Ch.  857 ;  37  L.  T.  253  ;  25 
W.  R.  885. 

Creation  of  Servitude  Bighti.]— To  pass  rights 
■which  are  not  properly  servitudes,  but  are  used 
in  like  manner,  words  amounting  to  a  grant  must 
i)C  used.  Baird  v.  Fortune,  4  Macq.  H.  L.  Cas. 
127  ;  7  Jur.,  N.  S.  926  ;  5  L.  T.  2  ;  10  W.  R.  2. 

There  is  a  class  of  implied  grants  by  devise 
where  there  is  no  necessity  for  the  ijght  claimed, 
but  where  the  tenement  is  so  constructed  as  that 
parts  of  it  involve  a  necessary  dependence,  in 
order  to  its  enjoyment  in  the  state  it  is  in  when 
devised,  upon  the  adjoining  tenement.  Pearson 
v.  Spencer,  3  B.  &  S.  761— Ex.  Ch. 

Primft  facie,  the  owner  of  land  is  entitled  to 
the  surface  itself,  and  all  below  is  ex  jure  natune ; 
who  seek  to  derogate  from  that  right  must  do 
so  by  virtue  of  some  grant  or  conveyance.  Mow- 
bottom  V.  Wilson,  8  H.  L.  Cas.  348. 

A  canal  company,  in  consideration  of  the 
lessee's  expenditure  on  certain  ice-houses  on  the 
banks  of  the  canal,  granted  a  lease  thereof,  with 
license  to  take  ice  from  a  part  of  the  canal : — 
Held,  that  the  licence  was  not  exclusive,  but  that 
it  was  a  grant  of  sufficient  ice  to  enable  the  lessee 
to  fill  the  ice-houses,  and  that,  so  long  as  the 
lessee  was  able  and  willing  to  take  this  quantity 
of  ice,  the  lessors  could  not  derogate  from  the 
grant  by  subsequent  licences  which  would  inter- 
fere with  it.  Newhy  v.  Harrison,  1  Johns.  &  H. 
393. 

It  is  a  settled  principle  of  law  that  not  only 
lis  between  the  crown  and  a  subject,  but  as  be- 
tween subject  and  subject,  the  reservation  of  a 
right  implies  the  means  of  enjoying  it.  Govld 
v.  Great  Western  Deep  Coal  Company,  12  L.  T. 
842. 

Seierration — Ezoeptioni.l — The  law  will 
not  reserve  anything  out  of  a  grant  in  favour 
of  the  grantor,  except  in  a  case  of  ncjcessity. 
Crossl^  v.  Lightowler,  2  L.  E.,  Ch.  478;  36 
L.  J.,  Ch.  584. 

A  dean  and  chapter  were  seised  in  fee  of  lands, 
ftnd  by  indenture  between  them  and  the  plain- 
tiff, demised  them  to  him  for  a  t«rm, "  excepting 
and  reserving  the  mines  under  the  same,  with 
power  to  dig,  win  and  carry  away  the  mines, 
with  free  ingress,  egress,  regress,  wayleave  and 
passage  to  and  from  the  same,  or  to  or  from  any 
other  mines,  lands  and  grounds,  on  foot  and  on 
horseback,  and  with  carts  and  all  manner  of 
•carriages,  and  also  all  necessary  and  convenient 
p&s.sages,  convenience,  privileges,  and  powers 
whatsoever,  for  the  purposes  aSoresaid,  and  par- 
ticularly of  laying,  making  and  granting  wag- 
gon-ways in  and  over  the  premises,  or  any  part 
thereof :" — Held,  that  the  proper  construction  of 
the  exception  was,  that  it  gave  the  dean  and 
chapter  not  a  general  power  of  making  ways  and 
granting  way-leaves  for  all  purposes,  but  for  the 
limited  purpose  only  of  getting  the  excepted 
minerals.  Durham  and  Sunderland  Jlailtoay 
Company  v.  Walker,  2  G.  &  D.  326  ;  2  Q.  B.  940. 

Held,  also,  chat  the  right  possessed  by  the 
tlcan  and  chapter  under  the  clause  as  lessor,  was 
not  the  subject  of  an  exception,  as  it  was  no 
parcel  of  the  thing  granted,  nor  of  a  reversion,  as 


it  did  not  issue  out  of  the  thing  granted,  but 
that  it  was  an  easement  newly  created  by  way 
of  grant  from  the  lessee.    lb. 

In  an  action  for  breaking  and  entering  the 
closes  of  A.,  it  was  pleaded  that  B.  being  seised 
in  fee  of  the  closes,  and  of  a  manor  whereof  the 
closes  were  parcel,  demised  the  closes  to  C.  for 
ninety-nine  years  ;  and  that  afterwards,  by  deed 
made  between  B.  and  C.  C,  granted  to  B.  the 
sole  and  exclusive  right  to  pursue,  kill  and  take 
all  birds  of  warren  at  any  time  during  the  term 
in  and  upon  the  closes  ;  together  with  free 
liberty  to  enter  the  closes,  and  therein  to  pursue, 
kill  and  take  the  birds  of  warren  in  and  upon  the 
same  at  any  time,  at  his  free  will  and  pleasure ; 
and  so  justified  entering  upon  the  closes  for  the 
purpose  of  pursuing  birds  of  warren.  The  deed 
appeared  to  be  a  demise  of  the  closes  by  "B.  to  C, 
"  except  and  always  reserved  out  of  that  demise 
unto  B.  all  timber  trees,  and  also  except  and  re- 
served all  royalties  whatsoever  to  the  premises 
belonging  or  in  anywise  appertaining :" — 
Semble,  that  this  clause  created  an  exception  or 
a  reservation,  and  was  not  properly  pleadable  as 
a  gi:ant.  Pannell  v.  Mill,  3  C.  B.  625  ;  16  L.  J., 
C.  P.  94 ;  11  Jur.  109. 

But  held  that,  at  all  events,  it  did  not  amount 
to  a  grant  by  C.  of  a  liberty  to  B.  to  enter  upon 
the  closes  for  the  purpose  of  pursuing,  killing, 
and  taking  birds  of  warren.    lb. 

By  deed  A.  and  B.  conveyed  to  D.  and  his 
heirs  certain  lands,  excepting  and  reserving  to 
A.,  B.,  and  C,  their  heirs  and  assigns,  liberty  to 
come  into  and  upon  the  lands,  and  there  to 
hawk,  hunt,  fish,  and  fowl : — Held,  that  this  was 
not  in  law  a  reservation  properly  so  called,  bat 
a  new  grant  by  D.  (who  executed  the  deed),  of 
the  li^rty  therein  mentioned  ;  and  therrfore 
that  it  might  enure  in  favour  of  C.  and  his  heiis, 
although  he  was  not  a  party  to  the  deed.  Wick' 
ham  v.  Hawker,  7  M.  &  W.  63. 


III.    INCIDENTS   AND    IMPLIED 
CONDITIONS. 

Bights  of  Support.] — ^A  conveyance  of  land  to 
a  railway  company,  for  the  purposes  of  the  line, 
gives  a  right  by  implication  to  all  reasonable 
subjacent  and  adjacent  support  connected  with 
the  subject-matter  of  the  conveyance,  and  there- 
fore, although  in  a  conveyance  to  the  railway 
company  the  minerals  are  reserved,  the  grantor 
is  not  entitled  to  work  them  even  under  his 
own  land,  in  any  manner  calculated  to  endanger 
the  railway.  Caledonian  MaiUcay  Company  v. 
Sprot,  2  Macq.  H.  L.  Cas.  449 ;  2  Jur.,N.  S.  623 ; 
S.  P.,  Caledonian  liaiUcay  Company  v,  JBel- 
luLten  (^Lord),  3  Macq.  H.  L.  Cas.  56 ;  3  Jar., 
N.  S.  573. 

On  the  same  principle,  if  an  owner  of  a  honse 
conveys  the  upper  storey,  reserving  all  below.-the 
purchaser  will  be  entitled,  on  general  principles, 
without  stipulation,  to  prevent  any  damage  to 
the  walls  undenieath.    Jb. 

But  if  I  grant  a  mea<low  to  A.  for  grazing  pur- 
poses, retaining  the  minerals  and  the  adjacent 
land,  and  if  A.,  having  no  warranty  against  sub- 
sidence, thinks  fit  to  build  a  house  on  the  edge 
of  the  meadow,  and  the  house  falls,  he  is  without 
remedy  against  me,  and  has  himself  alone  to 
blame  for  the  consequences.    Ih, 

If,  however,  the  grant  was  made  expressly  for 
building  purposes,  there  would  then  be  an  im- 
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plied  warranty  of  sapport,  both  subjacent  and 
adjacent.     Ih, 

In  the  case  of  a  grant  to  a  railway  company 
for  the  purposes  of  the  railway,  if  the  line  which 
divides  the  land  granted  from  the  land  retained 
traverses  a  quany,  it  may  be  that  no  adjacent 
support  is  necessary,  and  that  the  grantor  may 
dig  or  remove  the  whole  contiguous  soil.    Ih, 

But  if  the  dividing  line  traverses  a  bog  or  a 
bed  of  sand,  it  will  be  incumbent  on  the  grantor 
to  leave  untouched  such  an  intervening  measure 
of  lateral  support  as  will  prevent  any  part  of  the 
land  granted  from  retreating.    lb. 


Amount   of;  in  Case    of  Bail  way.]  — 


Whether  a  conveyance  of  land  for  the  purpose 
of  a  railway  being  constructed  thereon  is  volun- 
tary or  compulsory,  every  grant  carries  with  it 
all  that  is  necessary  to  the  enjoyment  of  the 
subject-matter  of  it,  and  a  certain  amount  of 
lateral  support,  being  essential  to  the  safety  of 
the  railway,  is  a  necessary  incident  of  the  grant. 
The  amount  of  support  depends  on  the  special 
circumstances  of  the  locality  ;  thus,  if  the  rail- 
way crosses  a  river,  then  the  abutments  of  the 
bridge  will  require  a  greater  support  than  the 
other  parts  of  the  railway,  and  the  conveyance 
will  carry  such  support  as  an  incident.  Elliott 
v.  Xorth'Ea^tern  Ilailicay  Company,  10  H.  L. 
Cas.  333  ;  32  L.  J.,  Ch.  402  ;  8  L.  T.  337. 

Certain  reservations  of  minerals  contained  in  a 
railway  act : — Held,  not  to  vary  the  ordmary  rule 
at  common  law  as  above  stated.     Ih, 

Interest  in  Hereditament  retained  by  Grantor.] 

— ^At  common  law,  where  A.  has  two  interests  in 
the  same  hereditament,  as  houses  or  minerals,  or 
a  watercourse  and  also  a  mill,  or  two  storeys  in 
a  house,  and  demises  one  part,  e.g.,  the  lower 
I)ortion  of  a  house,  reserving  to  himself  the  upper 
part,  the  grantee  either  for  years  or  in  fee  will 
not,  except  by  express  stipulation  or  very  direct 
implication,  be  permitted  to  use  the  portion  held 
by  him  so  as  to  interfere  with  the  enjoyment  by 
the  grantor  of  the  portion  of  which  he  has  re- 
tain^ possession.  Dugdale  v.  Rohert*onj  3  Jur., 
N.  S.  687. 

Things  Veceasary  for  Enjoyment  of  Grant.] — 
Where  two  properties  arc  possessed  by  the  same 
owner,  and  there  has  been  a  severance  made  of 
part  from  the  other,  anything  which  was  used 
and  was  necessary  for  the  comfortable  enjoy- 
ment of  that  part  of  the  property  which  was 
granted,  must  be  considered  to  follow  from  the 
grant.  Ewart  v.  Cochrane j  4  Macq.  H.  L.  Cas. 
117  ;  7  Jur.,  N.  S.  925  ;  5  L.  T.  1  ;  10  W.  R.  3. 

An  owner  of  two  adjoining  properties,  consist- 
ing of  a  tan-yard  and  a  house  and  a  garden,  made 
a  cesspool  in  a  comer  of  the  garden,  and  a  drain 
to  cany  the  water  into  it  from  the  tan-yard, 
which  gradually  sloped  down  towards  the  gar- 
den. Afterwards  he  sold  the  two  properties  to 
different  persons.  The  conveyances  made  no 
allusion  to  the  existence  of  the  di-ain  and  cess- 
pool : — Held,  that  the  easement  passed  by  an 
implied  grant  with  the  tan-yard.    lb, 

A  grant  by  lease  of  premises  last  held  under 
the  grantor  as  bleach  works,  implies  a  licence  to 
use  the  same  as  such.  Hail  v.  Lund^  1  H.  &  C. 
676  ;  9  Jur.,  N.  S.  205  ;  11  W.  R.  271. 

Under  Fee-farm  Grant.] — ^A  covenant  in  a  fee- 
farm  grant  of  1858  that  the  grantee,  his  heirs 


and  assigns,  might  assign,  sublet,  or  otherwise 
part  with  the  possession  of  the  demised  premises, 
provided  he  did  not  divide  them  into  more  than 
four  divisions  or  lots,  unless  with  the  consent  in 
writing  of  the  grantor,  his  heirs,  and  assigns,  is- 
absolutely  void  and  inoperative,  as  being  repug- 
nant to  the  free  power  of  alienation  necessarily 
implied  by  the  fee-farm  grant.  Lvnham,  In  rCy 
5  Ir.  B.,  Eq.  170. 


Effeot  of,  on  Fishery.] — A  fee-farm  grant 


by  the  ecclesiastical  commissioners  imder  3  k,  i 
Will.  4,  c.  37  (Ir.),  of  lands  bounded  by  a  river, 
does  not  affect  the  right  of  a  third  person  to  a 
several  fishery  in  the  river  under  a  bishop's  lease 
then  existing  and  subsequently  converted  into  a 
perpetuity.  Hamilton  v.  Mv^gro've,  6  Ir.  R.  C.  L. 
129. 

Inoidenti  Unknown  to  Law.] — Where  a  canal 
company  demised  land  adjoining  the  canal  to 
A.,  and  also  granted  to  him  the  exclusive  right 
to  let  pleasure-boats  for  hire  upon  the  canal : — 
Held,  that,  on  the  ground  that  the  owner  of 
property  cannot  attach  to  it  incidents  hithertO' 
unknown  to  the  law,  the  grant  of  such  exclusive 
right  passed  no  property  to  A.  so  as  to  enable  him 
to  maintain  an  action  against  a  stranger  for  its 
infringement.  IRll  v.  Tujyjfer,  2  H.  Jc  C.  121  ; 
32  L.  J.,  Ex.  217  ;  11  W.  R.  784. 


GREAT   SEAL. 

Jurisdiction  of  Lord  Chanoellor.1— Although 
the  holder  of  the  Great  Seal  is  Lord  Chancellor 
of  Great  Britain,  and  by  statute  has  important 
functions  to  exercise  in  Scotland,  his  jurisdiction 
as  a  judge  is  limited  to  the  realm  of  England. 
Stuart  V.  Moore,  4  Macq.  H.  L.  Cas.  49  ;  7  Jur., 
N.  S.  1129. 

Forging.]— iS^  Criminal  Law. 


GROWING   CROPS. 

I.  DiSTBAiNiKG. — See  Distress. 
II.  Execution  on.— &e  Execution. 

III.  Between  Landlord  and  Tenant.- 

See  Landlord  and  Tenant. 

IV.  Assigning.— 5?<!  Bills  of  Sale. 


GUARANTEE  AND 
INDEMNITY. 

See  PBINCIPAL  AND  SURETY. 
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GUARDIAN. 

I.  Op   Children.— /&r   Husband 
Wife — Infant. 

II.  Op  the  VooTt.—See  POOR  Law. 

III.  Op  Lunatic— -Str  Lunatic. 


AND 


GUERNSEY. 

See  COLONY. 


GUNPOWDER. 
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HABEAS   CORPUS. 

1.  Jurifdict  ion  gene  rally ,  2011. 

2.  To   Coloniet  and  other  Dominions  of  the 

^rowi,  2012. 

3.  In  Vacation,  2013. 

4.  MHuit  Persons,  2013. 

5.  For  what  Purpose,  2014. 

6.  Hoio  Ajfj)Iied  for,  2017. 

7.  Writ  and  Return,  2019. 

a.  Writ,  2019. 

h.  Return,  2019. 

r.  Amendment,  2023. 

d.  Discharge  of  Prisoner,  2023. 

r.  Costs  and  Fees,  2024. 

8.  Ckipy  of  Commitment,  2024. 

9.  Compelling  Obedienee,  2025. 

10.  In  Extradition  Oues.—See  EXTRADITION. 


1.  JURISDICTION  GENERALLY. 

At  CoBunon  Law.] — The  right  to  a  habeas 
coi'pas  is  by  the  common  law,  and  is  not 
created  by  statute.  Besset,  In  re,  1  New  Sess. 
Gas.  337  ;  6  Q.  B.  481  ;  14  L.  J.,  M.  C.  17  ;  9  Jur. 
66. 

The  Court  of  Common  Pleas  has  a  general  juris- 
diction to  grant  writs  of  habeas  corpus  in  all  cases 
whatsoever.  Wood's  case,  3  Wills.  172  ;  2  W.  Bl. 
745. 

In  Equity.] — The  Court  of  Chancery,  in  Eng- 
land, has,  by  its  common-law  jurisdiction,  autho- 
rity as  general  as  the  common  law  courts  have, 
to  issue  a  writ  of  habeas  corpus.  Belson,  In  re, 
7  Moore,  P.  C.  C.  114  ;  14  Jur.  631. 

The  object  of  the  control  which  the  Court  of 
Chancery  has  over  the  ecclesiastical  com-ts  by 
means  of  the  writ  of  habeas  corpus,  is  to  keep 
those  courts  within  the  jurisdiction  which  the 
law  has  assigned  to  them,  and  not  to  correct 
^ny  error  into  which  they  may  fall  in  the  exer- 

se  of  it.    Baines,  In  re,  1  Cr.  &  Ph.  31. 


A  person  in  custody  under  a  commission  of 
rebellion,  issued  out  of  a  court  of  equity,  is  not 
in  custody  for  any  criminal  or  supposed  criminal 
matter  within  31  Car.  2,  c.  2.  Cobhett  v.  Slow- 
man,  4  Ex.  747  ;  19  L.  J.,  Ex.  270.  Affirmed 
on  error,  9  Ex.  633  ;  23  L.  J„  Ex.  144— Ex.  Ch. 

The  Common  Pleas  has  no  power  to  dischaiigc 
upon  a  habeas  corpus  a  prisoner  from  custody, 
under  process  of  the  Court  of  Chancery,  and 
cannot  entertain  any  question  as  to  the  irr^u- 
larity  of  such  process.  Andrew*,  Ex  parte,  4 
C.  B.  226  ;  8,  P.,  Cobbett,  In  re,  7  Q.  B.  187. 

Coniliot  of  Courts.! — The  following  question 
being  put  to  the  judges  in  Dom.  Proc.,  viz., 
"  If  the  Court  of  C.  P.,  having  adjudged  an  acrt 
to  be  a  contempt  of  court,  have  committed  for 
the  contempt  under  a  waiTant  stating  such 
adjudication  generally,  without  the  particular 
circumstances,  and  the  matter  were  brought 
before  the  Court  of  K.  B.  by  a  return  to  a  hal»us 
corpus,  the  return  setting  forth  the  warrant,  and 
stating  such  adjudication  generally,  whether,  in 
such  case,  the  latter  court  would  discharge  the 
prisoner  because  the  particular  facts  and  circnm- 
stances  out  of  which  the  contempt  arose  were 
not  set  forth  in  the  warrant : "  it  was  answered 
in  the  negative.  Burdett  v.  Abbott,  5  Dow, 
199. 


2.  To  Colonies  and  other  Dominions  of 

THE  Crown. 

26  Vict.  0.  90— Canada.]— Before  this  enact- 
ment the  superior  courts  in  England  had  a  right 
to  issue  a  habeas  corpus  into  the  colonies,  to 
bring  up  persons  illegally  imprisoned,  unless 
their  jurisdiction  was  taken  away  by  statate. 
The  court  therefore  issued  a  habeas  corpus  to 
Canada,  its  jurisdiction  to  do  so  not  being  taken 
away  by  statute.  Anderson,  Ex  part^,  3  El.  & 
Bl.  487  ;  30  L.  J.,  Q.  B.  129  ;  7  Jur.,  N.  S.  122  ; 
3  L.  T.  622  ;  9  W.  R.  255. 

Isle  of  Kan.] — ^The  Isle  of  Man,  though  no 
part  of  the  realm  of  England,  is  a  dominion,  and 
not  a  foreign  dominion,  of  the  crown  within 
thjs  enactment,  and  a  writ  of  habeas  corpus  ad 
subjiciendum  will,  therefore,  run  to  the  island 
from  the  English  courts.  Brown,  Jit  rf .  33  L.  J., 
Q.  B.  193;  10  Jur.,  N.  S.  946;  10  L.  T.  468; 
12  W.  R.  821  ;  S.  P.,  Crawford,  Ex  parte,  IS 
Q.  B.  613  ;  18  L.  J.,  Q.  B.  225  ;  13  Jur.  955. 

Jeney.] — The  writ  of  habeas  corpus  ad  subji- 
ciendum  runs  into  Jersey.  Cams  Wilson.  Jm 
re,  7  Q.  B.  984  ;  14  L.  J.,  Q.  B.  105,  201  ;  9  Jur. 
393. 

A  habeas  corpus,  issued  by  the  lord  chancellor 
and  scaled  by  the  chief  clerk  of  the  records  and 
writs  with  the  official  seal,  will  run  into  the 
island  of  Jersey;  and  the  royal  court  there  is 
bound  to  register  such  writ,  and  to  aid  and  aadst 
in  its  execution.  Belson,  In  re,  7  Moore, 
P.  C.  C.  114;  14  Jur.  641. 

Where  an  inhabitant  of  Jersey  had  been  im- 
prisoned there  for  serving  upon  another  inhabi- 
tant process  in  an  English  action  : — Held,  that 
the  imprisonment  was  unlawful,  and  that  he 
was  entitled  to  be  discharged  on  a  habeas 
corpus.  Dodd's  case,  2  De  G.  &  J.  510  ;  4  Jar., 
N.  S.  291. 
I     Another  prisoner,  who  was  detained  in  cnstod  j, 
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not  only  for  the  above  canse,  but  also  for  debts 
under  9rder8  purporting  to  be  made  by  the  Royal 
Court  of  Jersey,  obtained  a  habeas  coqius  on  an 
aflSdavit  stating  that  the  orders  were  made  when 
the  court  was  insufficiently  constituted,  and 
without  affidavits  of  debt  such  as  were  required 
by  the  law  of  the  island.  It  appeared,  however, 
that  he  had  taken  proceedings  after  the  irregu- 
larity had  occurred  : — Held,  that  the  Royal  Court 
was  not  shewn  to  have  been  insufficiently  con- 
stituted, and  must  be  assumed  to  be  competent 
to  judge  of  its  own  law,  and  that  the  prisoner  was 
not  entitled  to  his  discharge.    lb, 

3.  In  Vacation. 

Before  Judge  at  Chamberi.] — ^A  judge  at 
chambers  has  power  at  common  law  to  issue  in 
vacation  a  habeas  corpus,  returnable  before  him- 
self immediately.  Reg.  v.  Batcheldor,  1  P.  &  D. 
616  ;  2  W.,  W.  &  H.  19  ;  S.  (7.,  nom.  Wat  ton's 
case,  9  A.  &  E.  731. 

A  baron  of  the  Exchequer  may,  in  vacation 
time,  under  1  &  2  Vict.  c.  45,  s.  1,  and  in  ex- 
ercise of  the  common  law  power  possessed  before 
that  statute  by  the  Queen's  Bench,  issue  such 
writ  under  the  seal  of  that  court,  returnable  in 
term  time.  Cams  Wilsany  In  re,  7  Q.  B.  984  ; 
14  L.  J.,  Q.  B.  105  ;  9  Jur.  893. 

He  may  do  so  on  affidavits  intitled  in  the 
Exchequer,  inasmuch  as  the  application  may  be 
made  to  him  as  a  baron  of  the  Exchequer,  upon 
which  application  he  may  act  in  his  discretion  by 
making  the  writ  returnable  in  the  Queen's  Bench. 
lb. 

In  Chancery.] — The  Court  of  Chancery  has, 
by  its  common  law  jurisdiction,  authority  to 
issue  a  writ  of  hal^eas  corpus  in  the  vacation. 
kelson,  l7h  ri%  7  Moore,  P.  C.  C.  114  ;  14  Jur. 
€31. 

4.  What  Pebsons. 

Alien  Snemies.] — No  habeas  corpus  lies  for  an 
alien  enemv,  a  prisoner  of  war,  however  ill-used 
or  deceivei    Anon.,  2  W.  Bl.  1324  ;  2  Ld.  Ken. 

473. 

Therefore,  a  habeas  corpus  for  a  prisoner  of 
war,  taken  on  board  an  enemy's  privateer  ship, 
was  denied.     Rex  v.  Schlevcr,  2  Burr.  765. 

Other  Alieni.] — The  court,  upon  affidavit  laid 
before  them,  suggesting  probable  cause  to  believe 
that  a  helpless  and  an  ignorant  foreigner  was 
brought  into  this  country,  and  exhibited  for 
money  against  her  consent,  by  those  in  whose 
keeping  she  was,  granted  a  rule  upon  her  keepers, 
to  shew  cause  why  a  writ  of  habeas  corpus  should 
not  issue  to  bring  her  before  the  court ;  and 
directed  an  examination  to  be  taken  of  her  in 
the  meantime,  before  the  coroner  and  attorney 
of  the  court,  in  the  presence  of  proper  persons 
deputed  by  the  persons  applying  for  the  writ, 
and  by  those  against  whom  it  was  prayed.  Hot- 
tentot Venus's  cate,  3  East,  196. 

Where  a  person  was  in  the  custody  of  a  mes- 
senger under  an  order  of  the  secretary  of  state, 
for  the  purpose  of  being  sent  out  of  the  kingdom 
by  virtue  of  the  Alien  Act,  43  Geo.  3,  c.  155,  the 
court  refused  to  issue  a  habeas  corpus  on  the  ap- 
plication of  his  bail  to  bring  him  up  to  be  ren- 
dered, on  account  of  the  public  inconvenience, 
and  of  the  probable  risk  of  losing  his  passage, 
which  had  been  taken   in  a  ship  immediately 


about  to  sail  to  his  destined  port,     Follictn  v. 
Critico,  13  East,  437. 

The  court  may  discharge  a  foreigner  from 
the  custody  of  a  gaoler,  returning  no  legal  war- 
rant of  detention.  Besset,  In  re,  6  Q.  B.  481  ;  1 
New  Sess.  Cas.  337  ;  14  L.  J.,  M.  C.  17  ;  9  Jur.  (56. 

Lnnatici.] — See  Reg.  v.  Peacock,  12  Cox,  C.  C. 
21,  and  Greenwood,  In  re,  24  L.  J.,  M.  C.  137. 

6.  Foe  what  Purpose. 

Segnlarity  of  Commitment.] — The  court  will 
not  grant  a  habeas  corpus  to  discharge  out  of 
custody  a  person  who  has  been  convicted  of  libel, 
at  the  commission  of  oyer  and  terminer  at  the 
Central  Criminal  Court,  on  the  ground  that  when 
the  verdict  was  returned  only  one  commissioner 
was  present  instead  of  two,  as  required  by  law. 
Rex  V.  Carlisle,  4  C.  &  P.  415. 

A.  was  charged  with  a  felony  before  three 
magistrates,  who,  upon  hearing  evidence,  ad- 
mitted him  to  l>ail,  and  aftemv'-ards,  upon  addi- 
tional evidence,  committed  him  to  gaol : — Held, 
that  A.  was  not  entitled  to  a  habeas  corpus  to 
be  discharged  out  of  custody.  Allen,  Ex  parte, 
3  N.  &  M.  35. 

Before  the  spring  assizes,  1840,  A.  was  com- 
mitted to  take  his  trial  at  these  assizes  for  shoot- 
ing B.  The  trial  was  postponed  to  the  summer 
assizes,  on  the  ground  of  B.'s  illness.  Before  the 
summer  assizes  B.  died,  and  at  those  assizes  a 
true  bill  for  the  murder  of  B.  was  found  against 
A.,  and  his  trial  was  postponed  at  the  instance 
of  the  prosecutor  to  the  next  spring  assizes,  on 
account  of  the  illness  of  a  material  witness : — 
Held,  that  A.  was  not  entitled  to  his  discharge 
under  the  7th  section  of  the  Habeas  Corpus  Act. 
Reg.  V.  Bowen,  9  C.  &  P.  509. 

The  court  has  no  power  to  grant  a  habeas 
corpus  to  bring  up  a  prisoner  who  has  been  con- 
victed at  the  Central  Criminal  Court,  on  the 
ground  that  the  offence  charged  was  committed 
at  a  place  out  of  the  jurisdiction  of  that  court. 
Xewton,  In  re,  16  C.  B.  97  ;  24  L.  J.,  C.  P.  148  ; 
3  C.  L.  R.  1122  ;  S.  P,  and  S.  C,  1  Jur.,  N.  S. 
691. 

The  court  refused  to  grant  a  habeas  corpus  in 
order  to  discharge  a  defendant  who  was  detained 
in  custody  on  a  warrant  of  a  judge  belonging  to 
a  court  of  competent  jurisdiction,  which  set  out 
an  adjudication  on  which  if  erroneous  a  writ  of 
error  might  be  brought.  I)unn,  Ex  parte,  5  D. 
&  L.  345  ;  5  C.  B.  215  ;  17  L.  J.,  C.  P.  105  ;  12 
Jur.  99. 

A  habeas  corpus  is  not  grantable  in  general 
where  the  party  is  in  execution  on  a  criminal 
charge,  after  judgment  on  an  indictment,  accord- 
ing to  the  course  of  the  common  law.  Lees,  Ex 
part^,  El.,  BL  &  El.  828 ;  8.  C,  nom.  Reg,  v.  Lees, 
27  L.  J.,  Q.  B.  403  ;  6  W.  R.  660. 

Where  a  defendant  seeks  to  be  discharged 
out  of  custody,  on  the  ground  that  the  warrant 
of  commitment  on  which  he  is  detained  is  il- 
legal, he  must  be  brought  before  the  court  by 
a  habeas  corpus,  although  it  is  sworn  that  he 
is  too  poor  to  bear  the  expense,  as  the  validity 
of  the  warrant  will  not  be  discussed  in  his 
absence.  Martins,  Ex  parte,  9  D.  P.  C.  194  ;  1 
W.  P.  C.  6. 

The  court  will  grant  a  rule  callin?  on  a  com- 
mitting magistrate  to  shew  cause  why  a  habeas 
corpus  should  not  issue  to  bring  up  a  prisoner  in 
order  that  the  validity  of  the  warrant  of  com- 
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mitment  may  be  discussed  on  shewing  cause. 
CroM,  Ex  2>(irte,  2  H.  &  N.  354  ;  26  L.  J.,  M.  C. 
201. 

By  JuBtioes  after  Disagreement  of  Jury.]-^ 
At  the  spring  assizes  for  Shropshire,  a  prisoner 
was  indicted  for  murder:  the  trial  began  on 
Wednesday,  the  21st  March,  and  was  adjourned 
to  the  following  day.  Between  one  and  two  in 
the  afternoon  of  Thursday  the  jury  retired  to 
consider  their  verdict ;  at  eight  in  the  morning 
of  Friday,  the  23rd,  they  were  brought  into 
court,  and  upon  their  stating  that  there  was  no 
likelihood  of  their  agreeing,  the  judge  discharged 
them,  and  remanded  the  prisoner.  .  The  rest  of 
the  business  at  Shrewsbury  was  finished,  and 
the  commission  had  been  opened  in  the  adjoin- 
ing county.  The  prisoner  was  detained*  in  the 
custody  of  the  county  gaoler  under  a  warrant 
of  commitment  by  justice  of  the  county,  which 
recited  that  she  was  charged  with  murder,  and 
commanded  him  to  keep  her  until  she  should  be 
delivered  by  due  course  of  law  : — Held,  upon  an 
application  for  a  habeas  corpus,  that  the  warrant 
of  commitment  remained  in  force,  and  therefore 
the  prisoner  was  not  entitled  to  be  discharged. 
,  Ntncton,  Ex  parte,  13  Q.  B.  716  ;  18  L.  J.,  M.  C. 
201  ;  13  Jur.  606. 

Acyonmment  to  Amend.] — ^Whcn  a  prisoner  is 
brought  up  on  a  writ  of  habeas  corpus,  and  the 
return  shews  a  commitment  bad  on  the  face  of 
it,  the  court  will  not,  on  the  suggestion  that  the 
conviction  is  good,  adjourn  the  case  for  the  pur- 
pose of  hanng  the  conviction  brought  up  and 
amending  the  commitment  by  it.     Tinison,  In  re, 

5  L.  R.,  Ex.  257  ;  39  L.  J.,  M.  a  129  ;  22  L.  T. 
614  ;  18  W.  R.  849. 

To  oonduot  Caote.] — The  court  will  not  grant 
a  habeas  corpus  to  bring  up  a  prisoner,  in  order 
that  he  may  move  in  person  for  a  new  trial,  in 
an  action  in  which  he  is  a  partv.  Jilrm*  v. 
Moseley,  2  C.  B.,  N.  S.  116  ;  3  Jur.,'N.  S.  694. 

Where  a  plaintiff  in  an  action  is  in  lawful 
custody  for  debt,  he  is  not  entitled  as  of  right  to 
a  habeas  corpus  to  bring  him  up  to  conduct  his 
own  cause  at  the  trial,  though  possibly  the  court 
would  grant  him  one  if  a  proper  case  werc 
shewn.  Cohhetty  Ex  parte,  3  H.  &  N.  155  ; 
27  L.  J.,  Ex.  199  ;  4  Jur.,  N.  S.  145. 

But  if  his  evidence  is  necessary  at  the  trial  of 
a  cause,  he  is  entitled  to  a  habeas  corpus  ad 
testificandum  for  himself  as  much  as  for  any 
other  witness.    Ih. 

Where  the  plaintiff  is  thus  brought  up  on  a 
habeas  corpus  ad  testificandum,  he  may  conduct 
his  own  cause  if  he  pleases.    //;. 

The  court  will  not  grant  a  habeas  to  bring  up 
a  party  in  custody  under  an  attachment,  to 
enable  him  to  move  in  person  to  set  it  a^^ide. 
Ford  V.  Na»$au,  9  M,  &  W.  793  ;  1  D.,  N.  S.  631 ; 

6  Jur.  374. 

To  entitle  a  prisoner  to  a  habeas,  to  bring  him 

up  to  be  present  on  the  argument  of  a  rule  in 

"which  he  is  interested,  he  must  satisfy  the  court 

•    that  substantial  justice  cannot  be  done  without 

his  presence.     Clark  v.  Smith,  3  C.  B.  984. 

Tne  court  will  not  grant  a  habeas  corpus  to 
bring  up  a  defendant  under  sentence  of  imprison- 
ment for  a  misdemeanor,  to  enable  him  to 
shew  cause  in  person  against  a  rule  for  a 
criminal  information.  Rex  v.  Parkynt,  3  B.  3: 
A.  679,  n. 


The  court  will  not  grant  a  habeas  corpus  to 
enable  the  defendant  in  an  information,  who  is- 
confined  in  a  county  gaol  for  a  libel,  under  the 
sentence  of  another  court,  to  attend  at  West- 
minster, to  conduct  his  defence  in  person :  the 
application  should  be  made  to  the  court  by  whom 
the  defendant  was  sentenced.  Att.'Otm.  ▼, 
Unnt,  2  Price,  147. 

The  court  will  grant  a  habeas  corpus  to  the 
warden  of  the  Fleet,  to  take  the  body  of  a  prisoner, 
confined  there  for  debt,  before  a  magistrate,  to 
be  examined  from  day  to  day  respecting  a  charge 
of  felony  or  misdemeanor.  Griffith-*,  Ex  partry 
5  B.  &  A.  730. 

It  is  entirely  in  the  discretion  of  a  judge  to 
grant  or  refuse  a  ha1)eas  corpus  to  enable  a 
prisoner  to  attend  to  shew  cause  against  a  sum- 
mons. Ford  V.  Graham,  10  C.  B.  369 ;  1  L.,  3f  . 
k  P.  604. 

Where  a  defendant,  charged  with  selling  un- 
stamped papers,  was  in  cu.stody,  the  court  granted 
a  habeas  corpus  for  the  purpose  of  enabling  him 
to  defend  in  person.  Att,'Gen.  v.  Cleave,  2  D. 
P.  C.  668. 

Tranafer  to  Other  County.]— The  court  will 
not  gTtknt  an  application  for  a  habeas  corpus  to 
remove  a  prisoner  from  gaol,  where  he  is  under- 
going sentence,  in  order  to  take  him  before  a 
magistrate  in  another  county,  to  prefer  another 
charge  against  him ;  but  will  grant  a  habeas 
corpus  to  bring  him  up  for  trial  on  a  trae  bill 
being  found  against  him  at  the  assizes  on  that 
charge.  JR/g.  v.  Day,  3  F.  &  F.  526 ;  &  P., 
HardwioJt,  In  re,  W.,  W.  &  D.  167. 

A  prisoner  in  custody  for  contempt  maybe  re- 
moved by  habeas  coipus  to  take  his  trial  for 
perjury  in  another  county.  Wetton,  In  rr,  1 
Tyr.  385  ;  1  C.  &  J.  459. 

The  judges  of  the  Central  Criminal  Court  have 
no  power,  as  such,  to  issue  any  habeas  corpus,  or 
other  process,  to  bring  in  a  party  who  is  in  custody 
of  the  sheriff  of  Middlesex  on  a  civil  suit,  in 
order  that  he  may  be  committed  to  Newgate,  to 
be  tried  for  a  misdemeanor  before  that  court  ; 
and  4  &  5  Will.  4,  c.  36,  s.  16,  does  not  apply  to 
such  a  case.     Jlex  v.  Morgan,  7  C.  &  P.  642. 

To  appear  before  Coroner.] — The  Qucen*s 
Bench  will  not,  on  the  mere  instance  of  the 
coroner,  and  without  a  strong  case  of  necessity 
being  made  out,  issue  a  writ  of  habeas  corpus  to 
bring  a  prisoner  who  has  been  committed  for 
trial  on  a  charge  of  the  murder  of  A.  before  a 
coroner's  jury,  who  is  sitting  on  the  body  of  A. 
Wakley,  Ex  parte,  7  Q.  B.  653  ;  14  L.  J.,  M.  C. 
188  ;  9  Jur.  869. 

To  Vote.] — A  habeas  corpus  will  not  lie  to 
bring  up  a  prisoner  in  a  county  gaol,  for  the 
purpose  of  voting  at  the  election  of  a  member  of 
parliament.  Jones,  Ex  parte,  4  N.  &  M.  340  ; 
2  A.  &  E.  436  ;  1  H.  &  W.  7. 

To  prove  Identity.]— Where  there  is  a  ques- 
tion as  to  the  identity  of  the  person  of  a  defen- 
dant to  an  information,  who  is  in  prison,  the 
Court  of  Exchequer  will  grant  a  habeas  corpus 
to  bring  him  up,  to  be  present  at  the  trial,  upon 
his  paying  the  costs.  Att.»Gen,  v.  Fadden, 
1  Price,  403. 

Lnnatic] — ^Vhen  a  pcrscyi  was  committed  for 
trial  by  the  magistrates  to  the  assizes,  but,  after 
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oommittal  Was  removed  by  them  to  the  county 
lunatic  asylum,  the  judge  of  assize  has  power  to 
issue  a  habeas  corpus  to  bring  him  up  for  trial. 
Reg,  V.  Peaooek,  12  Cox,  C.  C.  21. 

If  a  person  is  detained  under  a  medical  certi- 
ficate, in  a  private  house  licensed  for  the  recep- 
tion of  lunatics,  under  16  &  17  Vict.  c.  96, 
8ched.  A.,  No.  2,  which  is  bad  in  form,  as  an 
alleged  lunatic,  he  will  be  discharged  on  habeas 
oorpus,  on  the  ground  that  the  detention  is 
ill^ial,  xmless  it  is  shewn  that  it  would  be  in- 
jurious to  himself  or  others  to  set  him  at  liberty. 
Greenwood,  In  re,  24  L,  J.,  M.  0.  137 ;  1  Jur., 
N.  S.  522. 

XiUtary  Ofioer.]— The  43  Geo.  3,  c.  140,  s.  1, 
applies  only  to  judicial  inquiries,  and  does  not 
authorize  the  court  to  grant  a  habeas  .corpus  for 
the  purpose  of  bringing  a  military  officer,  in  prison 
for  debt,  before  a  medical  board  to  report  on  his 
health.     Galway,  In  re,  19  L.  T.  262. 

Improper  Confinement.] — ^The  court  refused 
to  grant  a  habeas  corpus  to  a  prisoner  in  custody 
under  process  out  of  the  Court  of  Chancery, 
applied  for  on  the  ground  that  the  keeper  of  the 
Queen's  prison  had  improperly  removed  him  to 
a  part  of  the  prison  provided  for  prisoners  of  a 
particular  class.  Cohhett,  Ex  parte,  5  C.  B. 
18  ;  S^  P,,  Rogert,  Ex  parte,  7  Jur.  992. 

Denial  of  Aooess.] — The  court  granted  a  rule 
nisi  for  a  habeas  corpus  to  bring  up  a  prisoner 
(access  to  whom  was  denied  by  the  gaoler),  on 
the  application  of  his  father.  Thompson,  In  re, 
30  L.  J.,  M.  C.  19. 

A  habeas  corpus  was  granted  on  the  applica- 
tion of  a  sister  of  an  orphan  girl  under  fourteen 
to  remove  her  from  an  asylum,  where  the  appli- 
cant was  denied  access  to  her.  Daley,  In  re, 
2  F.  &  F.  258. 

When  under  Kilitary  Arrest.] — The  court  can- 
not grant  a  habeas  corpus  to  bring  up  a  debtor 
for  the  purpose  of  charging  him  in  execution, 
who  is  in  custody  under  military  arrest.  Jones  v. 
Danvers,  5  M.  &  W.  234  ;  7  D.  P.  C.  394  ;  2  H. 
k.  H.  84. 

6.  How  Applied  fob. 

On  Affidavit.] — The  writ,  whether  at  common 
law  or  under  31  Car.  2,  c.  2,  does  not  issue  as  a 
matter  of  course  upon  application  in  the  first 
instance  ;  but  must  be  grounded  on  an  affidavit, 
upon  which  the  court  is  to  exercise  its  discretion 
whether  the  writ  shall  issue  or  not.  Bex  v. 
IIohho7iS€,  2  Chit.  207  ;  3  B.  &  A.  420. 

The  court  will  not  grant  a  habeas  corpus  to 
bring  up  a  prisoner  for  the  purpose  of  being  dis- 
charged, on  the  ground  that  he  is  illegally  in 
custody,  unless  there  is  an  affidavit  from  him- 
self, or  it  is  shewn  that  he  is  so  coerced  as  to  be 
unable  to  make  X)ne.  Parker,  In  re,  5  M.  &  W. 
32 ;  7  D.  P.  C.  208  ;  2  H.  &  H.  46. 

A  rule  having  been  obtained  for  a  habeas 
corpus  to  bring  up  a  lunatic  confined  in  an 
asylum  in  this  country  under  Irish  medical  certi- 
ficates, the  court  discharged  it  with  costs,  there 
being  no  affidavit  to  shew  that  the  party  pro- 
moting the  application  was  duly  authorized  by 
the  lunatic.     Child,  Ex  parte,  15  C.  B.  238. 

A  motion  for  a  habeas  corpus  to  bring  up  the 
body  of  a  sheriff  (on  a  return  by  a  coroner  of 
cepi  corpus  to  an  attachment)  before  a  judge 

VOL.  III. 


at  chambers,  is  of  course,  and  without  affidavit. 
Rex  V.  Whaley,  1  Chit.  249. 

By  Conniel.l — The  court  declined  to  allow  a 
motion  for  a  habeas  corpus  to  be  made  by  the 
father  of  a  j)risoner  in  custody,  but  requii^ed  it 
to  be  made  by  counsel.  Newton,  In  re,  16  Q.  B. 
97  ;  3  C.  L.  R.  1122 ;  24  L.  J.,  C.  P.  148. 

By  Xarried  Woman.] — A  wife  may  move  for 
a  habeas  corpus  on  beh^f  of  her  husband. 
CohheU  V.  Hudson,  15  Q.  B.  988. 

To  whom.] — An  application  for  a  habeas  cor- 
pus ad  respondendum,  to  take  a  prisoner  in  cus- 
tody on  a  charge  of  felony  before  justices  to 
answer  to  another  charge  of  felony,  must  be 
made  to  a  judge  at  chambers,  and  not  to  the 
court.  Reg,  v.  Isaacs,  2  L.,  M.  &  P.  265  ;  20 
L.  J.,  Q.  B.  395. 

The  proper  mode  of  obtaining  the  discharge 
of  a  person  privileged  from  arrest  on  process  of 
the  county  court  for  non-attendance  on  a  judg- 
ment summons  of  that  court,  under  8  &  9  Vict, 
c.  95,  s.  99,  is  not  by  writ  of  privilege,  but  by 
habeas  corpus  from  one  of  the  superior  courts 
(upon  affi(LEivits  shewing  his  privilege),  or  by 
application  to  the  judge  of  the  county  court. 
Dakins,  Ex  parte,  16  C.  B.  77  ;  3  C.  L,  R.  602  ; 
24  L.  J.,  C.  P.  131  ;  1  Jur.,  N.  S.  378. 

A  prisoner  who  sues  out  a  habeas  corpus  ad 
subjiciendum  is  not  bound  by  the  decision  of 
any  one  court,  but  is  entitled  to  take  the  opinion 
of  all  the  courts  as  to  the  propriety  of  his  im- 
prisonment. Partington,  Ex  parte,  2  D.  &  L. 
650  ;  13  M.  &  W.  679  ;  9  Jur.  92. 

Conditions  on.] — If  a  habeas  corpus  is  granted, 
on  the  ground  that  the  party  has  been  illegally 
committed  by  a  magistrate,  the  judge  will  not 
make  it  a  part  of  the  rule  for  issuing  the  writ, 
that  the  party  shall  not  bring  an  action  against 
the  magistrate.    Hill,  Ex  parte,  8  C.  &  P.  225. 

Order  of  Aooess.] — The  physician,  apothecary, 
attorney,  relations,  nurse,  and  servants,  were 
ordered  to  have  access  to  a  woman  too  weak  in 
body  and  mind  to  be  brought  up  by  habeas  cor- 
pus.   Rex  V.  Wright,  2  Burr.  1099. 

Deserter.] — Upon  habeas  corpus  to  discharge 
a  prisoner  out  of  custody,  who  has  been  com- 
mitted by  virtue  of  an  order  of  magistrates, 
under  8  Vict.  c.  8,  s.  25  (the  Mutiny  Act),  for 
assisting  to  conceal  a  deserter,  notice  of  the  rule 
should  be  served  upon  the  secretary  at  war. 
Gale,  Ex  parte,  3  D.  &  L.  114  ;  14  L.  J.,  Q.  B. 
316  ;  10  Jur.  334. 

Lawful  Warrailt  after  Bule.] — Where,  after  a 
rule  for  a  habeas  corpus  has  been  granted,  a 
warrant  is  issued,  which  renders  the  custody 
lawful,  the  court  will  discharge  the  rule.  Daun- 
eey.  Ex  parte,  8  Jur.  829. 

Offloe  Copy  of  Warrant  Dispensed  with.]— 
Where  a  rule  is  granted  for  a  habeas  corpus  to 
bring  up  a  bankrupt  in  custody,  for  not  answer- 
ing satisfactorily,  the  court  will,  if  the  warrant 
is  very  long,  make  it  a  part  of  the  rule,  that 
cause  may  be  shewn  without  taking  an  office 
copy  of  the  warrant.    lb. 

Argument.] — Upon  the  argument  of  a  rule 

3  T 


1999 


GOODWILL. 


2000 


fendant  for  a  renewal,  but  they  failed  to  come  to 
tenns  ;  and  the  defendant,  with  notice  of  the 
plaintiff's  claim  under  the  above  proviso,  granted 
a  lease  of  the  premises  to  a  new  tenant  for  a  term 
of  fourteen  years,  at  a  rent  of  160/.  per  annum, 
and  a  premium  of  1,300Z.  Upon  a  case  stated  for 
the  opinion  of  the  court  by  an  arbitrator,  to 
whom  it  was  to  be  referred  to  assess  the  amount 
of  damages  the  plaintiff  was  entitled  to  recover 
for  the  breach  (if  any)  of  the  above  proviso, 
upon  the  principles  to  be  laid  down  by  the  court, 
it  was  found  as  a  fact  that  "  the  rental  of  160/. 
per  annum  reserved  in  the  lease  granted  to  the 
new  tenant  was,  without  any  premium,  bonus  or 
other  payment  whatever,  a  full  and  sufficient 
rental  for  the  premises  under  such  a  lease, 
whether  intended  for  a  licensed  victualler's 
business  or  not ;"  and,  further,  that  "  the  good- 
will of  the  business  carried  on  by  the  plaintiff 
would,  if  belonging  to  the  owner  of  the  house, 
have  had  a  very  considerable  value,  and,  if  such 
owner  had  in  that  case  been  willing  to  grant  a 
lease  similar  to  that  granted  to  the  new  tenant,  a 
sum  exceeding  1,300/.  would  without  difficulty 
have  been  obtained  for  the  goodwill :" — Held, 
that  the  proviso  was  broken  ;  and  that  the 
arbitrator  was  to  estimate  the  damages  the 
plaintiff  was  entitled  to  recover  for  such  breach, 
in  the  same  manner  as  one  accustomed  to  value 
the  goodwill  as  between  outgoing  and  incoming 
tenants  would  estimate  them,  and  in  so  doing  was 
not  to  disregard  the  increased  value  of  the  pro- 
perty in  the  neighbourhood  generally.  LlewrUyn. 
V.  Rutherfttrd,  10  L.  R.,  C.  P.  456  ;  44  L.  J.,  C.  P. 
281  ;  32  L.  T.  610. 


III.  VENDOR  SETTING  UP  IN  SAME 
BUSINESS. 

flktlo  of  BuBiness  and  Goodwill — ^Eflbct  ol] — A 

trader  who  has  sold  his  business  and  goodwill  to 
another  for  value  must  abstain  not  only  from 
soliciting  orders  from  but  also  from  dealing  with 
tlie  old  customers.  Form  of  injunction.  GineM 
V.  Cooper,  14  Ch.  D.  596  ;  49  L.  J.,  Ch.  601  ;  42 
L.  T.  751.     Bnt  see  next  case. 

Where  two  partners  dissolve  partnership  on  the 
terms  that  one  shall  have  the  goodwill  and  con- 
tinue the  business,  and  the  retiring  partner  sets 
up  a  similar  business  in  the  neighbourhood,  the 
court  will  grant  an  injunction  to  restrain  the  re- 
tiring partner  from  soliciting  the  old  customers  of 
the  firm,  but  will  not  restrain  him  from  dealing 
with  them.  OitieH  v.  Coojter  (14  Ch.  D.  596) 
disapproved.  Leggott  v.  Barrett,  15  Ch.  D.  306  ; 
51  L.  J.,  Ch.  90  ;  43  L.  T.  641  ;  28  W.  R  962—- 
C.  A. 

Semble  (per  Brett,  L.  J.),  that  the  doctrine  of 
Labouehere  y,  Dawson  (13  L.  K,,  Eq.  322)  is  cor- 
rect in  the  case  of  a  sale  of  goodwill,  and  of  a 
dissolution  of  partnership  for  a  valuable  con- 
sideration— that  is,  that  there  is  an  implied  con- 
tract on  the  part  of  the  vendors  in  the  one  case, 
and  of  the  retiring  partner  who  receives  the  con- 
sideration in  the  other,  that  he  will  not  solicit 
the  former  customers.    lb. 

The  vendor  of  a  business  and  the  goodwill 
thereof  may,  in  the  absence  of  express  stipulation 
to  the  contrary,  set  up  a  business  of  the  same 
kind  either  in  the  same  neighbourhood,  or  else- 
where, and  may  publicly  advertise  the  fact  of  his 
having  done  so  ;  but  he  must  not  solicit  the  cus- 
tomers of  the  old  business  to  cease  dealing  with 


the  purchaser,  or  to  give  their  custom  to  himself. 
Labouehere  v.  Dawson,  13  L.  R.,  Eq.  322  ;  41 
L.  J.,  Ch.  427  ;  25  L.  T.  894  ;  20  W.  R.  309. 

The  rule  of  Labouehere  v.  Daicson,  which  pre- 
cludes the  vendor  of  the  goodwill  of  a  bosines 
from  soliciting  the  former  customers  is  not  to  be 
extended  to  the  case  of  a  compulsory  alienation. 
Therefore,  where  the  trustee  of  a  liquidating 
debtor  sold  the  goodwill  of  the  debtor's  business, 
and  the  debtor,  having  obtained  his  dischai^ge, 
started  a  similar  business  in  the  same  town,  and 
solicited  the  customers  of  his  old  firm : — Held, 
that  no  injunction  could  be  granted  to  re- 
strain such  solicitation.  Wallter  v.  Afottnzm, 
19  Ch.  D.  355  ;  51  L.  J.,  Ch.  108  ;  45  L.  T. 
659  ;  30  W.  R.  165— C.  A. 

The  decision  of  Labouehere  v.  Dawson  is 
founded  on  an  implied  contract  by  the  vendor  of 
the  goodwill  of  a  business  not  to  injure  the  pro- 
perty for  which  he  has  received  consideration, 
but  the  obligation  enforced  by  that  case  13 
purely  personal,  and  not  a  mere  incident  to  the 
transfer  of  property.    lb. 

The  decision  of  Labouehere  v.  Dawson-,  doubted 
by  Baggallay,  L.  J.,  but  held  to  apply  to  the 
cases  of  voluntary  sales  by  Lindley,  L.  J.,  and 
Lush,  L.  J.    lb. 

The  assignment  of  a  business  and  its  goodwill, 
in  the  absence  of  any  covenant,  carries  with  it 
now  as  much  and  no  more  than  in  the  days  of 
Lord  Eldon.    lb. 

The  concurrence  of  a  bankrupt  in  the  assign- 
ment of  his  property  by  his  trustee  is  immaterial, 
inasmuch  as,  being  bound  by  every  lawful  dis- 
position of  his  property  by  his  trustee,  he  is 
bound  to  respect  whatever  rights  such  a  disposi- 
tion confers  on  the  purchaser.    lb. 

A  partner  who  has  been  expelled  under  a  pro- 
vision in  the  articles  of  partnership,  and  has 
been  repaid  his  share  of  the  capital,  will  not  be 
restrained  from  carrying  on  the  business  on  his 
own  account,  and  soliciting  the  old  customers  of 
the  firm.  Dawson  v.  Beeson,  22  Ch.  D.  601 ;  48 
L.  T.  407  ;  31  W.  R.  537— C.  A. 


Ciroulars.] — A  partnership  between  M. 


and  C,  who  carried  on  ttie  business  of  wine  mer- 
chants,  having  determined  at  the  end  of  seven 
years  by  effluxion  of  time,  and  M.  being  entitled 
to  the  goodwill,  C.  proposed  to  issue  a  circular  to 
all  the  customers  of  the  firm  and  the  trade  gene- 
rally, which,  after  announcing  that  he  had  joined 
another  firm  of  wine  merchants,  and  drawing 
attention  to  one  of  their  circulars  which  was  an- 
nexed, continued,  *'l  take  this  opportunity  to 
thank  you  for  your  valued  support  during  the 
last  seven  years,  and  to  solicit  a  continuance  of 
the  same  in  future.*'  The  annexed  circular  was 
an  announcement  by  T.  &  Co.,  an  old-established 
firm  of  wine  merchants,  that  C.  liad  joined  their 
firm,  and  concluded  as  follows :  **  Thanking  yoa 
for  your  support  in  the  past,  and  soliciting  a  con- 
tinuance in  the  future  to  the  new  firm.**  M. 
having  objected  to  these  circulars  being  issned, 
C.  proposed  to  omit  the  words  "  and  to  solicit  a 
continuance  of  the  same  in  future :" — Held,  that 
the  circulars  amounted  to  a  suggestion  that  the 
new  firm  were  the  successors  in  trade  of  the  old 
firm,  and  that  C.  must  be  restrained  from  issoing 
either  of  the  three,  and  from  applying  to  any 
person  who  was  a  customer  or  correspondent  of 
the  old  firm,  and  asking  them  to  deal  with  him, 
or  not  to  deal  with  M.  Mogford  v.  Qmrtenay^ 
45  L.  T.  303 ;  29  W.  R.  864. 
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IV.    TRANSFER  OF. 

'  Bight  to  use  Partnership  If  ame.]— Two  ladies, 
V.  C.  and  M.  W.,  carried  on  business  in  London 
in  partnership  under  the  firm  of  C.  &  W.  V.  C. 
married  'L.  After  this  a  decree  for  dissolution 
was  made,  and  it  was  ordered  that  'Hhe  said 
partnership  business,  and  the  leasehold  premises, 
trade  fixtures,  stock-in-trade,  goodwill,  and  busi- 
ness," should  be  sold  as  agoing  concern  to  M.  W. 
or  to  L.  and  wife,  whichever  should  be  the 
highest  bidder.  M.  W.  became  the  purchaser  of 
all  the  property  directed  to  be  sold.  L.  and  wife, 
who  carried  on  business  in  Paris  under  the  firm 
of  C.  et  Cie,  commenced  an  action  to  restrain 
M.  W.  from  carrying  on  the  business  under  the 
style  or  firm  of  C.  &  W. :— Held,  reversing  Hall, 
V.-C,  that  L.  and  wife  had  no  right  to  restrain 
M.  W.  from  using  the  name  of  the  old  firm.  Lcvij 
V.  Walker,  10  Ch.  D.  436  ;  48  L.  J.,  Ch,  273  :  39 
L.  T.  654  ;  27  W.  R.  370-0.  A. 

Assignment  of  Licence  of  Fnblic-honse.]— The 
defendant  mortgaged,  by  demise,  a  leasehold 
public-house,  with  the  goodwill  of  the  business 
carried  on  there,  to  the  plaintiff.  The  deed  con- 
tained a  covenant  for  farther  assurance.  Default 
was  made,  and  the  plaintiff  in  a  foreclosure  action 
obtained  a  receiver : — Held,  that  the  defendant 
was  bound  under  the  terms  of  the  mortgage  to 
assign  his  licence  to  the  receiver.  Rutter  v. 
Daniel,  30  W.  R.  801—0.  A.  Affirming  46  L.  T. 
684  ;  30  W.  R.  724. 

Ooodwill  of  Mortgaged  Public-house.]— The 
goodwill  of  a  mortgaged  public-house  belongs  to 
the  mortgagor's  trustee  in  liquidation  as  against 
the  mortgagee.  Puntiett,  Ex  parte,  Kitchen,  In 
re,  16  Oh.  D.  226  ;  60  L.  J.,  Oh.  212 ;  44  L.  T. 
226  ;  29  W.  R.  129—0.  A. 

Sale  of  Business,  what  passes  to  Purchaser 

OR,  1 — When  a  business  is  sold,  the  entire  good- 
will and  right  to  use  trade  marks  pass  to  the 
purchaser  without  any  express  mention  of  them 
being  made  in  the  deed  of  assignment.  And  the 
court  will  restrain  any  attempt  on  the  part  of 
the  vendor  to  dispose  of  them  either  for  his  own 
benefit  or  use.  Shij}U)right  v.  Clements,  19 
W.  R.  599. 
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IV.  Of  EsTATE.--iS<'e  Estate. 
V.  By  Deed. — ^6'  Deed  axd  Bond. 

L  FROM  THE  OROWN. 
1.  In  General. 

a.  Of  Blffhts  and  Property. 

To  Inhabitants  of  Parish.] — A  grant  made  by 
the  crown  to  the  inhabitants  of  a  parish  is  good, 
though  such  grant  cannot  be  made  bj  private 
individuals.  Willingale  v.  Maitland,  3  L.  R., 
Bq.  103  ;  36  L.  J.,  Oh.  64  ;  12  Jur.,  N.  S.  932  ; 
15  W.  R.  83. 

Grants  by  the  crown  in  derogation  of  forestal 
rights  are  good  grants,  though  they  would  not 
be  good  except  in  derogation  of  such  rights.  Ih» 

Condition  against  Alienation.]— The  crown, 
by  its  prerogative,  may  annex  a  condition 
against  alienation  to  a  grant  in  fee.  Fowler  v. 
Fowler,  16  Ir.  Oh.  Rep.  607. 

Sabseqnont  Grants  and  Statutes.] — In  1830, 
A.  obtained  from  the  crown  a  grant  in  fee-simple 
of  lands  in  the  county  of  Ohester.  In  1853,  the 
Birkenhead  Docks  Oommissioners  obtained  from 
the  Oommissioners  of  Woods  and  Forests  a  con- 
veyance of  the  same  lands,  upon  which,  under 
the  sanction  of  various  acts  of  Parliament  (to 
some  of  which  A.  was  an  assenting  party),  the 
dock  commissioners  proceeded  to  construct  docks 
and  other  public  works.  In  1855,  all  the  rights 
and  privileges  of  the  Birkenhead  Docks  Oom- 
missioners were,  by  act  of  parliament,  trans- 
ferred to  and  vested  in  the  corporation  of  Liver- 
pool, and,  by  subsequent  acts  of  parliament, 
from  the  corporation  to  the  Liverpool  Docks 
Oommissioners,  and  ultimately  to  the  Mersey 
Docks  and  Harbour  Board  : — Held,  that  the 
conveyance  of  1853  could  not  divest  the  estate 
which  had  vested  in  A.  under  the  grant  of  1830 ; 
and  that  the  subsequent  acts  of  parliament 
created  no  statutable  title  either  in  the  dock 
commissioners  or  in  the  Mersey  Docks  and  Har- 
bour Board.  Vyjior  v.  Mersey  Docket  and  Har- 
hmr  Board,  14  0.  B.,  N.  S.  763. 

Substitution  of  other  Lands.] — If  a  private 
act  confirms  a  settlement  of  estates  made  by  a 
tenant  in  tail  under  a  grant  from  the  crown,  and 
a  subsequent  act  vests  part  of  those  estates  in 
trustees  for  sale,  with  directions  to  purchase 
other  lauds  with  the  produce  of  such  sale,  to  be 
settled  in  lieu  thereof,  to  the  same  uses  as  ex- 
pressed in  the  preceding  act,  the  trustees  have 
no  power  to  convey  the  estates,  so  granted,  to  a 
purchaser  in  fee  simple  ;  and  the  substitution  of 
other  lands  does  not  destroy  the  revei-sionary 
interest  of  the  crown  in  the  estates  originally 
granted.    M it  ford  v.  Elliott,  1  Moore,  434. 

An  estate,  granted  by  the  crown  to  a  subject, 
as  tenant  in  tail,  for  services,  is  not  barred  so  as 
to  destroy  the  reversion  of  the  crown  ;  although 
two  private  acts  of  parliament  may  have  been 
passed,  confirming  a  settlement  by  the  tenant  in 
tail,  purporting  to  pass  such  reversion,  the  crown 
being  a  imrty  to  neither  of  such  acts,  and  each  of 
them  containing  a  saving  clause,  by  which  its 
rights  were  expressly  reserved.    Ih, 

Under  Letters  Patent] — Where  a  subject 
claims  a  specific  portion  ot  land,  the  property  of 
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detention  of  the  prisoner,  and  was  an  answer  to 
the  rule.     Ih, 

Where  a  prisoner  has  been  lodged  in  gaol  under 
H  bad  warrant  of  commitment,  even  in  the  nature 
of  a  conviction,  a  good  warrant  of  commitment 
subsequently  delivered  to  the  gaoler,  but  before 
a  rule  for  a  habeas  corpus  has  been  obtained,  is 
a  good  answer  to  the  rule.  Oro$s^  Ex  parte^  2 
H.  &  N.  354 ;  26  L.  J.,  M.  C.  201.  And  see 
Dauncey,  Ex  parte,  8  Jur.  829. 

Hearing  Counsel.]  —  Objection  having  been 
made  to  the  return  on  behalf  of  the  prisoner, 
and  counsel  having  been  heard  against  the  ob- 
jection, one  counsel  was  allowed  to  reply  in 
support  of  it.  Caru^  Wilson,  l7t  re,  7  Q.  B.  984  ; 
14  L.  J.,  Q.  B.  105,  201 ;  9  Jur.  393. 

Order  on.] — When  the  court  decides  that  the 
return  is  insufficient,  the  party  making  the  return 
is  thereby  adjudged  to  be  in  contempt,  and  will 
be  ordered  to  enter  into  recognizance,  himself 
and  two  sureties,  to  answer  personal  interroga- 
tories, and  to  abide  any  further  order  the  court 
may  make.  MatthmcSf  In  re,  12  Ir.  C.  h,  R. 
272. 

Evidence.] — In  an  action  against  two,  the 
plaintiff,  in  proof  of  the  alleged  acts  of  trespass, 
gave  in  evidence  a  return  by  one  to  a  habeas  cor- 
pus, in  which  he  stated  that  he  had  committed 
the  acts  in  question  in  obedience  to  certain  orders 
made  by  his  co-defendant.  The  defendants 
thereupon  called  in  aid  the  evidence  contained 
in  that  document  in  support  of  certain  pleas 
of  justification : — Held,  that  the  return  was 
evidence  for  the  defendants  in  support  of 
their  pleas,  and  also  against  them  in  proof  of 
the  trespass.     Cohhett  v.  Oray,  4  Ex.  729. 


o.  Amendment. 

In  what  CaBes.] — A  writ  of  habeas  corpus  sued 
out  by  a  prisoner,  was  amended  by  substituting 
7  Will.  4  for  1  Vict.  Davies,  Ex  parte,  4  Bing. 
N.  C.  17  ;  5  Scott,  241  ;  5  D.  P.  C.  181. 

The  court  may,  in  its  discretion,  allow  a  return 
to  be  amended  after  it  has  been  filed.  Il4!g.  v. 
Batcheldor,  1  P.  &  D.  516  ;  2  W.,  W.  &  H.  19  ; 
S.  C,  nom.  Watson't  ease,  9  A.  &  E.  731. 

The  warden  of  the  Fleet  might  have  amended 
his  return  by  leave  of  the  court,  after  it  was  filed, 
and  without  the  consent  of  the  prisoner.  Clarke, 
In  re,  2  Q.  B.  619  ;  2  G.  &  D.  780  ;  6  Jur.  757. 


d.  Discharffe  of  Prisoner. 

At  what  Time.] — It  is  not  necessaiy  to  wait 
till  the  rising  of  the  court  to  move  the  discharge 
of  a  prisoner  out  of  custody,  on  a  return  to  a 
habeas  corpus,  where  no  notice  of  any  opposition 
to  the  motion  has  been  given.  The  court  will 
order  him  to  be  discharged  forthwith.  Howard, 
In  re,  2  D.  &  L.  536. 

Infant  J — ^Where  a  person,  supposed  to  be  im- 
properly m  custody,  is  brought  up  on  habeas  cor- 
pus, the  court,  if  there  appears  no  ground  for 
restraint,  will  order  that  such  person  be  at  liberty 
to  go  where  he  pleases,  and  wiU,  if  necessary, 
give  him  the  protection  of  an  officer  in  going. 
But  if  the  party  is  a  legitimate  child,  too  young 
to  exorcise  a  discretion^  the  legal  cnstody  is  that 


of  the  father.     Ilex  v.  OreenhilL  4  A.  &:  E.  624  : 
6  N,  &  M.  244. 

Be-Arrest.] — An  information  at  the  sait  of  the 
attorney-general  under  33  Geo.  3,  c.  52,  s.  62,  i* 
in  the  nature  of  a  criminal  charge,  and  a  capias 
under  s.  141,  in  respect  of  it,  is  criminal  process  : 
no  privilege,  therefore,  from  arrest  on  sach  a 
charge  exists  to  a  person  redeundo,  on  his  dis- 
charge upon  habeas  corpus  from  an  illegal  cos- 
tody,  as  such  privilege  only  exists  in  the 
case  of  civil  process.  Douglas,  In  re,  12  JL.  J.^ 
Q.  B.  49. 

By  31  Car.  2,  c.  2,  s.  6,  it  is  provided  that  no 
person  set  at  large  upon  any  habeas  corpns  shall 
be  again  imprisoned  or  committed  for  the  same 
offence  by  any  person  other  than  the  legal  process 
of  the  court  having  jurisdiction  of  the  same  : — 
Held,  that  this  provision  only  applies  when  a 
second  arrest  is  substantially  for  the  same  cause 
as  the  first.  Att,-Gen.  of  Hong  Kojig  t.  jLtcftk- 
a-Sing,  5  L.  R.,  P.  C.  179 ;  42  L.  J.,  P.  C.  64  ; 
29  L.  T.  114. 

e.  Costs  and  Fees. 

Who  Entitled  to.] — ^When  a  party,  being  in 
custody  for  contempt  for  not  patting  in  an  answer 
to  a  bill  in  equity,  applied  to  the  court  for  a 
habeas  corpus  ad  subjiciendum,  and  the  cooit 
granted  the  writ,  and  directed  notice  thereof  to 
be  given  to  the  plaintiff  in  the  cause,  who,  upon 
the  return  of  the  writ,  opposed  the  prisoners 
discharge,\and  he  was  remanded  to  his  former 
custody  : — Held,  that  the  court  had  no  authority 
to  give  the  plaintiff  costs.  Cohhett,  In  n#,  14 
M.  &  W.  175  ;  3  D.  &  L.  79  ;  9  Jur.  431. 

When  a  habeas  corpus  has  been  allowed  to 
go,  and  has  been  obeyed  without  argument,  the 
court  has  no  authority  to  grant  costs  against  the 
defendant.     Beilly,  In  re,  10  L.  T.  853. 

Where  a  defendant  already  in  custody  is 
brought  up  to  be  charged  in  execution  on  a 
habeas  corpus  ad  satisj^ciendum,  and  tenders 
the  amount  of  debt,  interest  and  costs  on  the 
judgment  against  him,  he  cannot  be  detained  for 
the  court  fees  payable  on  the  habeas  corpus  ad 
satisfaciendum.     DelzUl  v.  Cullen,  7  Jur.  979. 

The  warden  of  the  Fleet  could  not  demand  an 
additional  fee  for  expedition  in  returning  a 
habeas  corpus.  Johnson  v.  Smith,  1  H.  BL 
105. 

The  Court  of  Chancery  has  authority  togive  to 
the  functionary  who  brings  up  a  prisoner,  in  obe* 
dience  to  a  habeas  corpus  at  common  law,  the 
expenses  of  so  doing,  but  not  his  general  costs. 
Dodd's  case,  2  De  G.  &  J.  510  ;  4  Jur.,  K.  S.  291. 

8.  Copy  op  Commitment. 

Serrice  of  Demand.] — Service  of  demand  of 
a  copy  of  the  commitment  on  the  t'imkey  of  a 
prison  is  not  sufficient  to  support  an  action 
against  the  gaoler  for  a  penalty  incurred  by  him 
under  the  Habeas  Corpus  Act,  for  not  delivering 
the  copy  to  the  prisoner  within  due  time  after 
demand  made,  if  the  gaoler  himself  was  in  the 
prison.    Huntley  v.  Lascomhe^  2  B.  &  P.  630. 

Prisoner  from  Ireland.] — ^A  person  aentoTcr 
from  Ireland  under  a  warrant  from  the  secretaiy 
of  state  for  Ireland,  charged  with  any  offence, 
and  committed  to  prison  until  he  can  be  bxonght 
before  a  judge,  is  entitled  to  a  copy  of  the  war- 
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rant  after  it  has  been  demanded.      Sedley  v. 
Arhouln^  3  Esp.  194. 

Inspection.] — The  court  will  compel  the  mar- 
j^hal  of  the  K.  B.  to  permit  the  attorney  of  the 
plainti£E  to  inspect  the  writ  and  returni  and 
committitur  indorsed  thereon.  Fox  v.  Jones^  7 
B.  &  C.  782 ;  1  M.  &  R.  570. 

Costs.] — A  prisoner  suing  as  a  party  grieved  on 
the  Habeas  Corpus  Act,  and  having  been  refused 
A  copy  of  his  warrant  of  commitment,  is  entitled 
to  costs  if  he  recovers  a  penalty.     Ward  v.  Snell, 

1  H.  Bl.  10. 

9.  Compelling  Obedience. 

By  Attachment.] — If  disregard  is  shewn  to  a 
habeas  corpus  at  common  law,  an  attachment 
will  be  immediately  granted.     Boten^  Ex  parte, 

2  Ld.  Ken".  289. 

Peer.] — No  peer  or  lord  of  parliament  has 
privilege  against  being  compelled  by  process  in 
the  courts  of  Westminster  Hall  to  pay  obedience 
to  a  habeas  corpus  directed  to  him,  because  such 
offence  is  a  contempt ;  and  an  attachment  may 
issue  if  the  peer  refuses  obedience  to  the  writ. 
Jiex  V.  Ferrers  (^EarV),  1  Burr.  631. 

Service  Abroad.] — Where  a  habeas  corpus  has 
been  served  on  a  party  in  France,  and  which  has 
not  been  obeyed,  the  court  will  not  grant  a  rule 
absolute  in  the  first  instance  for  an  attachment 
on  the  ground  of  his  disobedience,  although  the 
English  proceeding  has  been  recognized  and 
ordered  to  be  obeyed  by  the  French  tribunals ; 
nor  will  the  court  grant  its  warrant  to  apprehend 
the  defendant  for  his  contempt,  under  56  Geo.  3, 
c.  100,  s.  2,  it  appearing  that  the  person  was  con- 
fined in  France.  Wyatt,  Ex  parte ^  5  D.  P.  C. 
389  ;  W.,  W.  &  D.  76. 

In  Case  of  Imprisonment.] — To  compel  obe- 
dience to  a  habeas  corpus  to  bring  up  an  impressed 
man,  the  party  must  first  search  at  the  crown- 
office  for  the  return,  and,  if  not  found,  apply, 
upon  affidavit  thereof,  for  an  attachment.  Ifarri- 
son,  Ex  parte,  2  Smith,  408. 

Insufficient  Betnm.] — An  attachment  maybe 
granted  for  making  an  insufficient  return  to  the 
tirst  writ  of  habeas  corpus,  without  issuing  an 
alias  and  a  pluries  writ.  Rex  v.  Winton,  5  T.  R. 
89. 

A  rule  had  been  obtained  calling  upon  the  de- 
fendant, in  whose  custody  the  prisoner  as  a 
soldier  of  a  regiment  was,  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  a 
contempt  in  not  obeying  a  habeas  corpus  to  bring 
him  before  the  court.  Upon  service  of  the  writ 
the  defendant  referred  the  matter  to  the  Horse 
Guards,  and  received  directions  to  discharge  the 
plaintiff,  which  he  obeyed.  The  affidavit  of  the 
<lcfendant  stated,  that  he  had  no  intention  of 
showing  disrespect  to  the  court,  but  that  he  sup- 
posed that  after  the  discharge  of  the  party  he 
could  not  make  any  return  to  the  writ : — Held, 
that  although  a  return  ought  to  have  been  made 
that  the  defendant  had  discharged  the  party ;  yet, 
as  there  appeared  to  be  some  improper  motive  on 
the  part  of  the  applicant,  the  court  refused  to 
issue  an  attachment.  JReg,  v.  Gavin,  16  Jur. 
329,  n. 
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I.    DEFINITION. 

By  a  local  act  (4  Vict.  c.  16,  s.  145),  if  the 
driver  of  any  hackney  carriage  shall  be  found 
standing  or  plying  for  hire  within  the  limits  of 
the  act  without  a  licence,  he  shall  be  liable  to  a 
penalty.  There  is  no  definition  of  a  hackney 
carriage  in  the  act : — Held,  that  the  words, 
**  hackney  carriage "  must  be  taken  to  mean  a 
carriage  exposed  for  htre  to  the  public,  whether 
standing  in  the  public  street  or  in  a  private  yard. 
Bateson  v.  Oddy,  43  L.  J.,  M.  C.  131 ;  30  L.  T. 
712  ;  22  W.  R.  703. 

IL    LICENSING. 

Ordinary  Coach.] — Where  a  conviction  alleged 
that  a  coach-master,  not  being  licensed,  did  dnve 
and  let  to  hire  a  certain  coach,  and  two  coach- 
horses,  being  within  the  bills  of  mortality,  and 
within  and  upon  the  paved  streets  of  London 
and  Westminster,  and,  in  the  information  on 
which  the  conviction  was  founded,  it  was  Btated 
that  the  defendant  did  drive  for  hire  a  certain 
coach  and  two  coach-horses,  within  or  upon  such 
paved  streets ;  and  that  the  driver  conveyed  a 
person  in  the  coach  for  hire,  within  the  limits 
aforesaid  : — Held,  that  such  conviction  could  not 
be  supported  under  any  of  the  statutes  by  which 
hackney  coaches  were  licensed  or  regulated,  as 
it  was  not  alleged  to  be  a  hackney  coach  within 
9  Ann,  c.  23,  nor  was  it  driving  for  hire  with  a 
coach,  within  1  Geo.  1,  c.  67.  Cloud  v.  Turfery, 
9  Moore,  595  ;  2  Bing.  318. 

Police  and  Bevenno  Licences.] — ^A  licence  for 
hackney  carriages,  granted  by  the  commissioners 
of  stamps,  under  2  &  3  W^ill.  4,  c.  120,  does  not 
dispense  with  the  necessity  of  a  licence  under 
the  Towns  Police  Clauses  Act  of  1847  (10  &  11 
Vict.  c.  89),  8. 37  ;  the  first  being  required  for  the 
purpose  of  revenue,  the  second  for  the  purpose  of 
police.  BucUe  v.  Wrightsan,  5  B.  &  S.  854  ;  34 
L.  J.,  M.  C.  43  ;  11  Jur.,  N.  S.  280  ;  11  L.  T.  341 ; 
13  W.  R.  92. 
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PoUee  CSommiifioner.] — Notwithstanding  the 
tenns  of  6  &  7  Yict.  c.  86,  s.  8,  a  commissioner  of 
police  may  exercise  a  discretion  in  granting 
licences  to  metropolitan  omnibus  drivers  and 
condactorS)  and  may  propose  sach  questions  to 
them  with  relation  to  their  application  for  sach 
licences  as  he  may  think  proi^er,  and  is  not  bound 
to  renew  such  licences  npon  the  bare  prodaction 
of  a  certificate  of  the  good  conduct  and  fitness 
of  the  applicant.  Miteham,  Ex  parte,  5  B.  &  S. 
585 ;  10  Jar.,  N.  8.  1254 ;  8,  C.,  nom.  Reg,  v. 
Metropolitan  Police  (^Commiuioners')^  33  L.  J.. 
Q.  B.  325  ;  10  L.  T.  673 ;  12  W.  R.  983. 


III.    PLYING  FOB  HIRE. 

On  the  Premiief  of  a  Railway  Station.] — A 
carriage,  whilst  on  the  premises  of  a  railway 
company,  under  a  contract  with  them  to  await 
the  arrival  of  their  trains,  for  the  conveyance  of 
any  passenger  by  railway  who  chooses  to  hire  it, 
is  plying  for  hire  within  the  Metropolitan  Public 
Carriage  Act,  1869  (32  &  33  Vict.  c.  116),  s.  4, 
and  is  therefore  a  hackney  carriage,  and  must  be 
licensed.  Clarke  v.  Sta'nford,  6  L.  R.,  Q.  B.  357 ; 
40  L.  J.,  M.  C.  151 ;  24  L.  T.  389  ;  19  W.  R.  846  ; 
8.  P.,  Allen  v.  Tunbridge,  6  L.  R.,  C.  P.  481  ; 
40  L.  J.,  M.  C.  197 ;  24  L.  T.  796  ;  19  W.  R. 
849. 

A  hackney  carriage  whilst  on  the  premises  of 
a  railway  company  by  their  leave  for  the  accom- 
modation of  passengers  by  their  trains,  is  not 
plying  for  hjre  in  any  street  or  place  within  the 
meaning  of  the  Hackney  Carnage  Acts,  1  &  2 
Will.  4,  c.  22,  8.  36,  and  16  &  17  Vict.  c.  33,  s.  17, 
and  the  driver  of  such  carriage  cannot  under 
those  acts  be  compelled  to  convey  any  person 
desirous  of  hiring  it.  Oajte  v.  Storey,  4  L.  R.,  Ex. 
319  ;  38  L.  J.,  M.  C.  115  ;  20  L.  T.  618 ;  17  W.  R. 
802. 

In  a  district  to  which  the  Local  Government 
Act,  1858,  applied,  a  piece  of  ground  adjoining  a 
railway  station,  and  belonging  to  the  company, 
metalled  and  separated  from  the  highway  only 
by  a  gutter,  was  used  as  an  approach  to  Uic  rail- 
way station.  Private  carnages  were  allowed  to 
stand  there,  but  no  hackney  or  public  carriages, 
except  those  of  C. ;  C,  by  agreement  with  the 
company,  having  the  sole  right  of  standing 
carnages  there  for  the  purpose  of  plying  for 
hire.  He  having  been  convicted  in  a  penalty 
for  allowing  his  carriages  to  ply  there  for  hire 
without  a  licence : — Held,  that  the  place  was 
not  a  street  within  the  Towns  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89),  s.  3,  for  that  the 
places  incladed  by  that  section  in  the  word 
"  street "  were  places  over  which  the  public 
had  a  right  of  passage  ;  and  that  the  conviction 
was  therefore  wrong.  Ourtit  v.  Bmhery,  7 
L.  R.,  Ex.  369 ;  42  L.  J.,  M.  C.  39 ;  21  W.  R. 
143. 

At  a  Plaee  other  than  a  Cab-stand.] — A 
licensed  driver  of  a  hackney  carriage  had  been 
convicted  under  6  &  7  Vict.  c.  86,  s.  33,  of  plying 
for  hire  elsewhere  than  at  some  standing  or  place 
appointed  for  that  purpose.  He  was  the  servant 
of  a  cab  proprietor,  who  was  also  the  occupier  of 
a  public-house  immediately  opposite  to  the  Put- 
ney railway  station.  In  front  of  the  public-house, 
and  between  it  and  the  road,  is  an  open  piece  of 
ground,  part  of  the  land  attached  to  the  public- 
house,  and  private  property.    Here  he  stood  with 


his  masters  cab,  and  when  hailed  from  the  sta- 
tion drove  across  the  street  and  picked  ap  a  fare. 
This  place  was  not  appointed  by  the  commit 
sioners  of  police  as  a  standing  for  hackney 
carriages  under  s.  29 : — Held,  that  these  £acu 
did  not  constitute  an  offence  nnder  6^7  Vict. 
c.  86,  or  under  1  &  2  WilL  4,  c.  22.  Skinner  t. 
mher,  7  L.  R.,  Q.  B.  423  ;  41  L.  J.,  Q.  B.  llk>  ; 
26  L.  T.  430 ;  20  W.  R.  659. 

The  urban  sanitaiy  authority  of  E.  made  a 
bye-law  that  eveiy  driver  of  a  hackney  carriage, 
when  plying  for  hire,  should  station  his  carriage 
on  one  of  the  appointed  stands.  In  the  city  of 
E.  there  was  a  square  in  front  of  a  hotel  which 
was  not  inclosed,  and  where  the  public  could 
pass  freely,  except  when  the  hotel-keeper's  car- 
riages stood  there,  as  the  square  was  let  with 
the  hotel,  and  used  for  the  hotel  cabs  standing 
when  plying  for  hire: — Held,  that  the  driTcr 
when  plying  for  hire  there  incarred  the  penalty 
imposed  by  the  bye-law,  as  this  place  was 
part  of  the  street.  Marks  v.  Ford,  45  J.  P. 
157. 

By  an  order  in  council  the  entire  area,  plaoesr 
and  parts  of  places  comprised  within  the  boun- 
daries of  a  township  were  constituted  a  district,. 
for  the  purposes  or  the- 11  &  12  Vict,  c  63.  An 
improvement  act  empowered  the  local  board  frc>ia 
time  to  time  to  make  bye-laws  for  regulating  the 
conduct  of  the  drivers  of  hackney  carriages  ply- 
ing within  the  district,  and  for  fixing  the  stands 
of  such  hackney  carriages.  The  local  board  made 
the  following  bye-law :  '*  That  the  several  places 
in  the  district  where  painted  boards  shall  fnxsi 
time  to  time  be  placed  by  the  local  board,  to  dis- 
tinguish them  as  stands,  shall  be  the  stands  for 
such  number  of  carriages,  horses,  asses,  and  moles, 
dec.  as  shall  be  mentioned  on  such  boards  ;  and  no 
driver  of  any  such  carriage,  &c.  shall  place  the 
same  on  any  other  than  some  one  of  such  stands, 
or  shall  ply  for  hire  in  any  of  the  streets  or 
places  within  the  district  (except  on  one  of  such 
stands)  under  a  penalty  not  exceeding  40#."  A 
licensed  driver  was  convicted  of  plying  for  hiie 
off  a  stand.  On  -appeal,  the  justices  stated  that 
it  was  proved  to  their  satisfaction  that  he  was- 
driving  a  licensed  carriage  on  the  beach,  within 
the  district ;  that  he  got  off,  and  spoke  to  some 
people,  and  took  them  up,  having  then  parsed  a 
stand : — Held,  first,  that  the  bye-law  was  valid, 
although  it  did  not,  on  the  face  of  it,  specify  the 
exact  localities  where  the  stands  were  to  be. 
Jilaekpool  Board  of  Health  v.  Bennett,  4  H.  ^ 
N.  127  ;  28  L.  J.,  M.  C.  203  j  7  W.  R.  382. 

Held,  secondly,  that  the  seashore  between 
high  and  low-water  mark,  was  within  the  dis- 
trict,   lb. 

Held,  thirdly,  that  the  driver  was  properly 
convicted  of  plying  for  hire  off  a  stand.    lb. 

Cabstand  Obstnioting  Streat.] — ^A  paving  act 
authorized  the  commissioners  to  direct  and  r^ra- 
late  the  hackney-coach  stands  within  their  dis- 
trict : — Held,  that  they  might  remove  a  hacknej- 
coach  stand  altogether,  if  it  obstructed  the  public 
street.  Bex  v.  Bawlinson,  9  D.  &  R.  7 ;  6  B. 
&  C.  23. 

Beftuing  to  Driyo.] — ^Tinder  10  Geo.  3,  c  44, 
8.  7,  a  justice  of  the  peace,  after  convicting  a 
hackney-coachman  for  refusing  to  go  with  hia 
coach,  might  immediately  commit  him  to  the 
house  of  correction  if  he  did  not  pay  the  penalty. 
Buck  V.  Addittgton,  4  T.  R.  447. 
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IV.  PARES. 

Extra  Penwiis.]— The  16  &  17  Vict.  c.  127,  s. 
lij  provides  that  when  more  than  two  persons 
shall  be  carried  inside  any  hackney  carriage  or 
cab  drawn  by  one  hoise  only,  a  sum  of  6^.  for 
each  person  shall  be  paid  for  the  whole  hiring, 
in  addition  to  the  fare  directed  to  be  paid  for 
two  persons  onder  16  &  17  Vict.  c.  33,  and  that 
two  children  under  ten  years  of  age  shall  be  con- 
sidered as  one  adult  person : — Held,  that  if  two 
children  nnder  ten  years  of  age  are  carried  in 
excess  of  two  persons,  they  shall  be  counted  and 
paid  for  as  one  adult ;  but  that  if  one  child  only 
be  so  conveyed  in  excess,  he  shall  still  be  con- 
sidered as  an  extra  person  within  the  meaning  of 
the  act,  and  paid  for  accordingly.  Norton  v. 
Jones,  11  W.  R.  573  ;  8  L.  T.  241. 

Ifotiee  of.]— Under  32  &  33  Vict.  c.  115,  a 
secretary  of  state  made  an  order  that  tthe  ap- 
plication for  a  licence  for  a  hackney  carriage 
should  specify  the  proposed  fares ;  that  the 
carriage  should  be  examined  and  numbered  ; 
that  a  licence  specifying  the  number  and  the 
fares  should  be  granted;  and  that  such  fares 
should  be  put  on  a  flag  on  the  carriage  ;  and 
provided  a  penalty  for  breach  of  the  order  : — 
Held,  that  the  order  was  valid,  and  the  penalty 
for  not  having  a  flag  inscribed  with  the  fares 
enforceable.  Bdcking  v.  Jones,  6  L.  R.,  C.  P. 
29  ;  40  L.  J.,  M.  C.  19  ;  23  L.  T.  739  ;  19  W.  R. 
227. 


V.    FURIOUS  DRIVING. 

Award  by  Magistrate — Bar  to  Action.]-^ An 
award  .of  compensation  by  a  magistrate  against 
the  driver  of  a  hackney  or  metropolitan  stage- 
carriage  upon  an  information  for  furious  driving 
under  6  &  7  Vict.  c.  86,  s.  28,  is  a  bar  to  a  subse- 
quent action  against  such  driver's  employers  by 
the  party  injured  in  respect  of  his  injuries. 
Wright  V,  London  General  Omnibus  Company, 
2  Q.  B.  D.  .271 ;  46  L.  J.,  Q?  B.  429  ;  36  L.  T. 
690  ;  25  W.  R.  647. 

If  the  party  injured  accepts  such  compensa- 
tion he  is  barred  from  further  proceedings,  even 
where  he  did  not  lay  the  information  or,  in  the 
first  instance,  request  the  magistrate  to  award 
compensation.    Ih, 


VI.    LIABILITY  OF  PROPRIETOR  TO 
THE-  PUBLIC. 

1.  Loss  OF  LT70GAGE. 

Form  of  Action — Costs.] — A  declaration  al- 
leged that  the  defendant,  at  the  time  of  the 
promise  and  n^ligence  therein  alleged,  was  the 
owner  of  a  haclmey  cab  at  the  time  of  the  pro- 
mise conducted  by  his  servant ;  that  the  plaintiff 
at  his  request  hired  it  of  him,  and  the  d^endant 
promised  to  convey  the  plaintiff's  luggage  safely, 
but  not  regarding  his  duty  or  promise  negli- 
gently lost  the  same : — Held,  that  the  action  was 
founded  on  contract,  and  that  as  a  sum  not  ex- 
ceeding 201.  was  recovered,  the  plaintiff  was 
deprived  of  costs  under  30  &  31  Vict.  c.  142,  s.  5. 
BaylU  v.  Ziatott,  8  L.  R.,  C.  P.  345  ;  42  L.  J., 
C.  P.  119  ;  28  L.  H,  666. 

Want  of  Ihie  Care.]— In  an  action  against  a 


cab  driver  for  the  loss  of  luggage,  the  declaration 
alleged  a  promise  by  the  defendant  to  convey 
the  plaintiff  and  his  luggage  safely  and  securely  : 
— Held,  that  these  words  do  not  necessarily  mean 
safely  and  securely  at  all  events,  but  arc  suffi- 
ciently supported  by  proof  of  the  want  of  due 
care,  and  that  the  meaning  to  be  given  to  these 
words  varies  according  to  the  different  species  of 
baihnents.  Jloss  v.  Hill,  2  C.  B.  877  ;  3  D.  &  L. 
788  ;  15  L.  J.,  C.  P.  182. 

In  an  action  against  the  registered  proprietor 
of  a  cab  for  the  loss  of  luggage  by  a  licensed 
driver,  it  appeared  that  the  driver  paid  each 
morning  a  fixed  sum  for  the  use  of  the  cab  and 
horse,  and  was  allowed  to  keep  for  himself  the 
money  he  received.  The  cab  had  upon  it  the 
name  of  the  proprietor,  but  the  proprietor  exer- 
cised no  control  over  the  driver  as  to  where  he 
should  ply  with  the  cab  : — Held,  that  under  the 
circumstances,  and  the  1  &  2  Will.  4,  c.  22  and  6  & 
7  Vict.  c.  86,  the  driver  was  the  servant  or  agent 
of  the  proprietor,  with  authority  to  make  con- 
tracts, on  which  the  proprietor  was  liable ;  and 
therefore  the  action  was  rightly  brought  against 
him.  Powles  v.  Jllder,  6  El.  &  Bl.  207  ;  2  Jur., 
N.  S.  472  ;  25  L.  J.,  Q.  B.  331. 


2.   INJUBIES  BY  NEOLIOEKCE. 

Cabman  Driving  on  his  own  Account.] — The 

relation  of  the  proprietor  and  the  driver  of  a 
cab  quoad  the  public  is  that  of  master  and  ser- 
vant ;  inter  se  that  of  bailor  and  bailee.  Where 
there  is  no  wrongful  user  of  the  cab  by  the 
driver,  the  proprietor  is  responsible  for  his  negli- 
gence. Venahles  v.  Smith,  2  Q.  B.  D.  279  ;  46 
L.  J.,  Q.  B.  470 ;  36  L.  T.  509 ;  25  W.  R.  584. 

A  driver,  who  had  no  specified  time  for  start- 
ing from  or  leaving  the  proprietor's  stables,  made 
a  short  deviation  for  his  own  convenience  at  the 
close  of  his  day's  work  and  while  returning  to  the 
stables.  After  such  deviation  he  was  again  re- 
turning when  he  ran  over  and  injured  the  plain- 
tiff : — Held,  that  the  driver  was  not  on  an  inde- 
pendent journey,  and  must  be  considered  to  be 
in  the  proprietor's  employ  at  the  time  of  the 
accident.  '  lb. 

The  plaintiff's  cart  and  pony  were  injured  by 
a  cab  plying  in  the  streets  of  London,  owing  to 
the  negligence  of  the  cab-driver.  The  defendant 
was  proprietor  of  the  cab  and  licensed  to  ply  it 
for  hire.  He  had  let  the  cab  to  the  driver  for  a 
weekly  payment,  the  horse,  harness  and  whip 
being  provided  by  the  driver,  with  whom  the 
defendant  had  nothing  to  do  beyond  receiving 
money  from  him : — Held,  that  under  the  circum- 
stances there  was  nothing  in  the  Metropolitan 
Hackney  Carriage  Acts  (1  &  2  Will.  4,  c.  22,  and 
6  &  7  Vict.  c.  86),  to  make  the  defendant  liable 
for  the  negligence  of  the  driver.  Powles  v.  Hider 
(6  E.  &  B.  207),  and  Vi-nnbles  v.  i^mith  (2  Q.  B. 
D.  279)  considered.  King  Y.Svvn',S  Q.  B.  D. 
104  :  61  L.  J.,  Q.  B.  105 ;  45  L.  T.  709  ;  30  W.  R. 
152  ;  46  J.  P.  198. 


VII.    RIGHTS  AND   LIABILITY   OF    PRO- 
PRIETOR   AND    DRIVER. 

1.  iNJUBiES  Dub  to  bad  Hobse. 

Nature  of  Obligation.] — When  a  cab-driver 
hires  from  a  cab-proprietor  a  horse  and  a  cab  at 
a  certain  sum  per  day,  the  relationship  of  master 
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and  serrant  does  not  exist  between  the  proprietor 
and  the  driver  so  as  to  deprive  the  driver  of  his 
remedy  for  personal  injuries  sustained  by  him, 
by  reason  of  the  proprietor  hiring  out  to  him  a. 
horse  not  reasonably  fit  and  safe  to  drive,  and 
notice  of  action,  under  6  &  7  Vict.  c.  86,  s.  47,  is 
not  necessary  in  such  a  case.  Gibbons  v.  Stan- 
don,  16  L.  T.  497. 

Qiiettlon  for  Jury.]— The  plaintiff  was 

tho  driver  of  the  defendant*e  cab,  for  which  he 

Eaid  18«.  a  day,  and  kept  the  remainder  of  what 
e  earned  for  his  own  benefit.  The  plaintiff 
could  do  what  he  liked  with  the  cab  during  the 
day,  and  was  not  nnder  the  control  of  the  de- 
fendant. In  an  action  by  him  against  the  de- 
fendant for  an  injury  sustained  by  reason  of  the 
plaintiff  having  been  supplied  with  a  vicious  and 
unmanageable  cab  horse,  it  was  proved  that  the 
horse  supplied  had  never  before  been  driven  in  a 
hansom  cab,  and  was  fresh  from  the  country. 
The  jury  found  for  the  plaintiff,  and  the  court 
discharged  a  rule  to  enter  the  verdict  for  the  de- 
fendant : — Held,  on  appeal,  that  there  must  be  a 
new  trial  and  the  jury  ought  to  be  asked  whether 
or  not  the  plaintiff  took  the  risk  upon  himself. 
I'flwler  V.  Lockf  43  L.  J.,  C.  P.  394,  n. ;  30  L.  T. 
800— Ex.  Ch. 

The  plaintiff  was  the  driver  of  the  defendant's 
cab,  for  which  he  paid  18«.  a  day,  and  kept  the 
remainder  of  what  he  earned  for  his  own  benefit. 
The  plaintiff  could  do  what  he  liked  with  the 
cab  during  the  day,  and  was  not  under  the  con- 
trol of  the  defendant.  In  an  action  by  the 
plaintiff  against  the  defendant  for  an  injury 
sustained  by  reason  of  the  plaintiff  having  been 
supplied  with  a  vicious  and  unmanageable  cab 
horse,  it  was  proved  that  the  horse  supplied  had 
never  before  been  driven  in  a  hansom  cab,  and 
was  fresh  from  the  country.  The  jury  found 
specially  that  the  horse  was  not  reasonably  fit ; 
that  the  plaintiff  did  not  take  upon  himself  the 
risk  of  the  horse  being  reasonably  fit ;  that  the 
defendant  did  not  take  reasonable  precautions  to 
supply  a  horse  reasonably  fit,  and  that  the  horse 
and  cab  were  intrusted  by  the  defendant  to  the 
plaintiff  as  bailee  and  not  as  servant ;  whereupon 
a  verdict  was  entered  for  the  plaintiff : — Held, 
that  the  finding  of  the  jury  amounted  to  a  find- 
ing of  negligence  in  the  defendant,  and  a  rale  to 
enter  the  verdict  for  the  defendant  was  refused. 
Ihwler  V.  Lock,  10  L.  R.,  C.  P.  90 ;  43  L.  J., 
C.  P.  394,  n.  ;  31  L.  T.  844  ;  23  W.  R.  415. 

2.  Pbopbietob  Indorsing  Licence. 

Action  for--Xalioe.]— By  6  &  7  Vict.  c.  86,  s. 
8,  the  registrar  is  empowered  to  grant  a  licence 
to  parties  to  act  as  drivers  of  hackney  carriages. 
By  s.  21 ,  the  proprietor  of  every  such  hackney 
carriage  "  who  shall  permit  or  employ  any  licensed 
pei-son  to  act  as  driver,  shall  require  to  be  de- 
livered to  him,  and  shall  retain  in  his  possession, 
the  licence  of  such  driver,  whilst  such  driver 
shall  remain  in  his  service."  In  an  action  by  a 
driver  of  a  hackney  carriage  against  the  pro- 
prietor, for  defacing  his  licence  whilst  so  retained 
in  the  possession  of  such  proprietor,  the  declara- 
tion alleged  that  the  defendimt  '*  wrongfully  and 
unjustly  wrote  in  ink,  in  and  upon  the  licence, 
certain  words,  purporting  to  give,  and  being 
intended  to  give,  a  character  of  the  plaintiff,  as 
an  improper  person  to  act  as  'a  driver  of  hackney 
carriages  (that  is  to  say,  *  Discharged,  having 


been  guilty  of  the  most  reckless,  careless  act*) : '* 
— Held,  that  case  was  the  proper  form  of  action, 
and  that  it  was  unnecessary  to  allege  that  the 
defendant  "maliciously"  wrote  the  words. 
Hurrell  v.  EllU,  2  C.  B.  265 ;  15  L.  J^  C.  P. 
18;  9  Jur.  1013. 

A  proprietor  of  a  metropolitan  public  carruige, 
employing  a  licensed  conductor,  is  not  jostified 
in  writing  on  his  licence,  deposited  with  lum  pur- 
suant to  6  &  7  Vict  c.  86,  s.  8,  the  ground  on 
which  he  discharges  the  conductor.  Rogers  v. 
Macnamara,  14  C.  B.  27  ;  2  C.  L.  B.  569 ;  23 
L.  J.,  C.  P.  1 ;  17  Jur.  1166. 

Bight  to  Hotiee.] — To  entitle  a  persofn  to 

notice  of  action  under  6  &  7  Vict,  c  86,  s.  47,  on 
the  ground  that  he  bona  fide  believed  that  he  w«b 
entitled  under  that  act  to  do  what  he  did,  the 
belief  must  not  only  be  bond,  fide,  but  also  reason* 
able ;  and  therefore,  where  the  act  gave  a  eab- 
proprietor  power  to  summon  a  cab-driver  before 
a  magistrate  for  any  misconduct,  and  the  pro- 
prietor. Instead  of  doing  so,  made  an  indorsement 
on  the  driver's  licence,  which  had  the  effect  of 
depriving  him  of  employment  as  a  cab-driver : — 
Held,  that  the  proprietor  was  not  entitled  to 
notice  of  action,  on  the  ground  that  he  believed 
that  he  was  putting  the  law  in  motion.  Heath 
V.  Brewer,  16  C.  B.,  N.  S.  803 ;  9  L.  T.  653. 


HANDWRITING. 

See  EVIDENCE. 


HARBOUItS. 

See  SHIPPING, 


HAWKER   AND  PEDLAB. 

I.  Licence. 
II.  Who  is  a  Hawker. 

III.  Exemption  of  Manufactubbbs  and 

THEIR  SKBVANTS. 

IV.  Exemption  of  Mabkets. 
V.  Sales  by  Auction. 


I.   LICENCE. 

Effect  of.] — A  hawker's  licence  does  not  grre 
the  privilege  of  selling  goods  in  a  borough, 
where,  by  a  bye-law  made  pursuant  to  a  charter 
and  ancient  custom,  strangers  are  not  permitted 
to  trade.    Simson  v.  Mo99,  2  B.  &  Ad.  543. 

Use  by  Bervant.]— A  licensed  hawker,  who 
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gave  his  licence  to  be  used  bj  his  servant  em- 
ployed to  sell  goods  on  his  account,  was  not 
liable  on  29  Geo.  3,  c.  26,  as  for  letting  to  hire  or 
lending  the  licence.  Hodgson  v.  Flotoer,  2  Camp. 
288. 

Trading  without.]— A  oonviction  for  having 
traded  as  a  hawker,  pedlar,  and  petty  chapman, 
without  having  a  licence,  was  held  good.  Mtx 
V.  Smith,  3  Burr.  1476. 


Soiling  Toa.] — ^A  person  exposing  to  sale 


and  selling  tea  as  a  hawker,  without  a  licence,  is 
liable  to  the  penalty  imposed  by  60  Geo.  3,  c  41, 
8.  17,  upon  hawkers  tradiog  without  a  licence, 
although,  even  with  a  licence,  he  would  be  liable 
to  a  penalty  for  selling  tea  in  an  unentered 
place.  Jlex  v.  MQill,  2  B.  &  C.  142  ;  3  D.  &  R. 
377. 

The  defendant  was  convicted  in  a  penalty  of 
101, : — ^Held,  that  it  was  the  proper  sum.    lb. 


II.   WHO  IS  A  HAWKER. 

Single  Aet.] — ^A  single  act  of  selling  does  not 
make  a  man  a  hawker,  so  that  he  oaght  to  take 
out  a  licence  before  he  trades  as  such.  Rex  v. 
Little,  1  Burr.  609  ;  2  Ld.  Ken.  317. 

Occupier  of  Booms.] — ^A  person  who  goes  from 
a  town  in  which  he  resides  and  takes  a  room  at 
another  town,  and  there  sells  goods  which  are 
brought  direct  from  the  town  of  his  residence,  is 
liable  to  a  penalty  under  50  Geo.  3,  c.  41,  s.  17, 
as  a  trading  person  going  from  town  to  town 
trading  without  a  hawker's  licence.  Maruon  v. 
Jlojfe,  2B.  &  S.  498  ;  31  L.  J.,  M.  C.  191  ;  8  Jur., 
N.  S.  971  ;  6  L.  T.  326  j  10  W.  R.  664. 

Householder.] — A  person  who  may  not  be  a 
bon&  fide  householder,  but  who  has  taken  a  house 
merely  to  avoid  taking  out  a  licence,  is  a  house- 
holder within  60  Geo.  3,  c.  41,  s.  7.  Hotij^e  v. 
Smith,  8  Cox,  C.  C.  203. 

Barter.] — A  person  who  goes  about  the  country 
and  barters  needles,  threads  and  tapes,  for  bones, 
rags  and  other  similar  articles,  is  a  hawker  and 
pedlar,  and  requires  a  licence  under  50  Geo.  3, 
c.  41,  8.  6.    Dimee  v.  Oabh,  6  W.  R.  497. 

Asking  for  Orders.] — ^A  servant  of  a  licensed 
tea-dealer  was  sent  by  his  master  round  the 
neighbourhood  to  ask  for  orders  for  tea,  and 
was  subsequently  sent  by  his  master  to  deliver 
small  parcels  of  tea  in  pursuance  of  those  orders  : 
— Held,  that  this  was  not  a  carrying  to  sell 
within  the  meaning  of  the  50  Geo.  3,  c.  41,  so 
as  to  subject  the  servant  to  a  penalty  for  trading 
4is  a  hawker  without  a  licence.  Rex  v.  M^ Knight, 
10  B.  &  C.  734. 

Selling  firom  Missionary  Basket.] — Twelve 
ladies,  having  purchased  materials  and  made 
them  up  into  articles  of  wearing  apparel,  each  in 
turn  for  one  month  carried  these  articles  about 
in  a  basket,  called  a  *'  missionary  basket,"  from 
house  to  house  for  sale.  The  ladies  did  not  find 
the  money  to  purchase  the  materials,  but  t^e 
money  derived  from  the  sales  was  applied 
towards  the  purchase,  and  the  profits  of  the 
sales  were  devoted  to  a  village  school  and  re- 
ligious purposes : — Held,  that  none  of  these  ladies 


I  came  within  the  definition  of  a  pedlar  in  the 
Pedlars  Act,  1871  (34  &  35  Vict.  c.  96),  s.  3,  and 
was  not  liable  under  s.  4  to  a  penalty  for  acting 
as  a  pedlar  without  a  certificate.  Oregg  v. 
Smith,  8  L.  R.,  Q.  B.  302  ;  42  L.  J.,  M.  C.  121  ; 
28  L.  T.  555  ;  21  W.  R.  737. 


'  III.  EXEMPTION  OF  MANUFACTURERS 
AND  THEIR  SERVANTS. 

Servant  Living  Apart.]— The  50  Geo.  3,  c.  41, 
s.  23,  does  not  extend  to  an  agent  or  a  servant 
residing  in  a  separate  dwelling-house,  though 
solely  employed  by  such  worker  or  maker.  Rgk 
V.  Mainwaring,  5  M.  &  R.  57  ;  10  B.  &  0.  66. 

Non-Besident  Makers.] — Manufacturers  on  a 
large  scale,  employing  workmen  on  premises 
where  they  do  not  reside,  and  doing  no  manual 
labour  themselves,  are  makers  within  the  ezemp* 
tion.    R^x  V.  Farady,  1  B.  &  Ad.  275. 

The  servant  of  such  manufacturers,  not  resid- 
ing with  them,  travelled  with  goods  of  the  manu- 
factory to  a  town  where  he  sold  in  a  public  room, 
having  advertised  the  goods  as  those  of  his  em- 
ployers, to  be  disposed  of  by  him  according  to 
their  instructions ;  one  of  the  proprietors  was 
present,  and  noted  the  purchases  and  received 
the  money,  but  nobody  was  informed  who  he 
was  : — Held,  that  the  seller,  though  not  licensed, 
was  exempt  from  penalty,  the  sale  being  sub- 
stantially a  sale  by  the  master.    lb. 

Hawking  in  different  Places.] — The  manu- 
facturer of  goods  cannot,  without  obtaining  a 
hawker's  licence,  vend  them  in  any  other  places 
than  those  enumerated  in  50  Geo.  3,  c.  41,  s.  23 ; 
and  a  manufacturer  who  hawks  his  goods  in  a 
different  place,  without  a  licence  so  to  do,  can 
be  convicted  in  a  penalty  of  10/.  only,  under  s. 
17,  although  s.  20  imposes  a  penalty  of  40/.  for 
an  offence  apparently  of  the  same  description. 
Rex  V.  Websdell,  3  D.  &  R.  360  ;  2  B.  &  C.  136. 

Victuals.^ — Barm  or  yeast  is  victuals  within 
the  exemptmg  clause  of  50  Geo.  3,  c.  41,  s.  23, 
and  therefore  a  person  purchasing  that  article  of 
brewers,  and  selling  the  same,  is  not  liable  to  the 
penalty  imposed  by  that  statute  upon  hawkers 
trading  without  a  licence.  Rex  v.  Hodgkinson, 
10  B.  &  C.  74  ;  5  M.  &  R.  162. 

Made  Goods.] — A  person  buying  books  in 
sheets,  and  making  them  up,  and  then  going  from 
London  into  the  country,  and  selling  them  there, 
is  within  50  Geo.  3,  c.  41,  and  is  not  exempted 
from  penalties  as  the  maker  of  the  goods.  Moore 
V.  Edwards,  2  Chit.  213. 


IV.    EXEMPTION    OF    MARKETS. 

Before  60  Geo.  3,  c.  41.]— Before  the  Hawkers 
and  Pedlars  Act,  60  Geo.  3,  c.  41,  no  hawker 
could  expose  goods  to  sale  in  any  part  of  a 
market-town  but  the  public  market-place,  by 
29  Geo.  3,  c.  26,  ss.  16,  17.  Rex  v.  Redfearnc,  4 
T.  R.  273. 

Nature  of  ICarket.]— To  entitle  a  party  to 
exemption  from  penalties  for  an  offence  against 
50  Geo.  3,  c.  41,  on  the  ground  that  the  place 
where  he  exposed  his  wares  for  sale  was  a  public* 
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market,  it  must  be  shewn  that  it  was  a  legally- 
established  market,  by  grant  from  the  crown, 
and  not  merely  a  market  de  facto.  Benjamin  y. 
Andrews,  5  C.  B.,  N.  8.  299 ;  27  L.  J.,  M.  C.  310 : 
4  Jut.,  N.  S.  41. 

By  10  &  11  Vict.  c.  14,  s.  13,  after  a  market- 
place is  open  for  public  use,  every  person  other 
than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits, 
except  in  his  own  dwelling-place  or  shop,  any 
articles  in  respect  of  which  tolls  are  by  the  special 
act  anthorized  to  be  taken  in  the  market,  shall 
for  every  such  ojSence  be  liable  to  a  penalty,  and 
in  order  to  exempt  from  penalty  under  this 
section,  a  party  must  be  shewn  to  have  sold  the 
marketable  articles  in  what  is  really  his  own 
private  shop,  and  not  in  any  such  way  as  to 
constitute  a  different  market  from  the  legal  one, 
and  in  order  to  determine  this  question,  all  the 
elements  of  the  case  must  be  taken  into  con- 
sideration, although  not  one  of  them  alone  might 
be  conclusive  upon  it  Poj^e  v.  IJ^kalleVj  6  B.  & 
S.  303  ;  34  L.  J.,  M.  C.  76 ;  11  Jur.,  N.  S.  444  ; 
11  L.  T.  769 ;  13  W.  R.  402.  . 

By  10  &  11  Vict.  c.  14,  s.  13,  after  the  market- 
place is  open  for  public  use,  every  person  other 
than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits, 
except  in  his  own  dwelling-place  or  shop,  any 
articles  in  respect  of  which  tolls  are  by  the  special 
act  authorized  to  be  taken  in  the  market,  shall 
forfeit  40«.  An  improvement  act,  subsequently 
passed,  enacted  that  the  local  board  and  their 
lessees  may  from  time  to  time  demand  and  take 
from  any  person  occupying  or  using  any  shop, 
stall,  stand,  bench,  or  ground  space  in  any 
market-place  for  the  time  being  under  the 
management  of  the  local  board  and  used  as  a 
general  market,  such  tolls  as  the  local  board  or 
their  lessees  from  time  to  time  appoint,  not  ex- 
ceeding the  several  tolls  specified  in  the  schedule 
A.  annexed  ;  and  the  schedule  in  terms  imposed 
the  toll  on  the  occupier  of  every  shop,  stall,  or 
ground-space  in  the  market,  and  not  upon  the 
commodities  sold  or  exposed  for  sale  there: — 
Held,  that  a  person  who  sold  fruit  and  fish, 
which  are  marketable  articles,  from  door  to  door 
within  the  prescribed  limits,  did  not  thereby 
become  liable  to  the  penalty  inaposed  by  10  &  11 
Vict.  c.  14,  8. 13.  Cagioell  v.  dok,  11  C.  B.,  N. 
S.  637  ;  31  L.  J.,  M.  C.  185. 

Pedlar^s  Certificate.]— By  the  Markets  and 
Pairs  Clauses  Act,  1847,  s.  13,  after  a  market- 
place is  opened  for  public  use  every  person  other 
than  a  licensed  hawker,  selling  in  a  place  within 
the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  act  authorized  to  be  taken 
in  the  market,  is  liable  to  a  penalty.  By  the 
Pedlars  Act,  1871,  s.  6,  a  ccHificate  under  that 
act  is  to  have  the  same  effect  as  a  hawker's 
licence  for  the  purpose  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  and  the  term  "licensed 
hawker"  in  such  act  shall  be  construed  to  in- 
clude a  pedlar  holding  sudi  a  certificate.  A 
person  holding  a  pedlar  s  certificate  both  sold  on 
foot  and  with  a  horse  and  four-wheeled  waggon 
within  the  limits  of  a  district  formed  by  the 
adoption  of  the  Local  Government  Act,  1858, 
under  which  act  the  local  board  had  provided  a 
market-place  for  potatoes  and  other  vegetables 
liable  to  toll  in  the  market : — Held,  that  he  was 
exempted  by  the  pedlar's  certificate  from  the 


penalty  imposed  by  the  Markets  and  Fairs 
Clauses  Act,  1847,  s.  13,  though  not  acting 
strictly  as  a  pedlar,  but  rather  as  a  hawker. 
Howard  v.  Lupton,  10  L.  R.,  Q.  B.  598 ;  44  JL.  J^ 
M.  C.  150. 

Bale  of  Com  by  Sample.]— A  person,  not  being 
a  licensed  hawker,  was  committed  and  linod 
under  the  Markets  and  Fairs  Clauses  Act-,  1847 
(10  &  11  Vict.  c.  14),  8.  13,  for  having  sold  com 
by  sample  in  a  place,  other  than  his  own  dwelling- 
place  or  shop,  within  the  municipal  boondary  of 
the  city  of  Londonderry,  the  bulk  of  the  com 
being  at  the  time  of  sale  within  the  manici|ial 
boundary  :— Held,  that  the  conviction  was  rig-ht. 
Londonderry  (^Mayor)  v.  MeMhinney,  9  Ir.  B^ 
C.  L.  71. 


V.    SALES  BY  AUCTION. 

Li  Boom — Without  Ontery.]— A  lioens^ 
hawker  opening  a  room  in  a  place,  he  not  being 
a  householder  there,  and  that  not  being  the 
usual  place  of  his  abode,  and  selling  there  by 
retail,  does  not  thereby  commit  an  offence  within 
50  Geo.  3,  c  41,  s.  7.  To  constitute  such  an 
offence,  the  selling  must  be  by  outcry,  &c.,  or 
some  mode  of  sale  at  auction.  ^1  lien  v.  Spariall, 
1  B.  &;  A.  100. 

Going  to  a  Fresh  Place.] — A  cabinet-maker, 
residing  at  Leicester,  and  having  a  shop  there, 
sending  goods  to  Ashby-de-la-Zouch  in  a  care, 
which  he  accompanied  on  foot  part  of  the  way, 
and  then  going  to  Ashby-de-la-Zouch  by  the 
mail,  where  he  employed  an  auctioneer  and  sold 
the  goods  by  auction,  is  a  person  travelling  from 
town  to  town  within  50  Geo.  3,  c.  41,  s.  7.  It  is 
not  necessary,  in  an  information  for  penalties 
under  50  Geo.  3,  c.  41,  s.  7,  to  state  that  the  de- 
fendant sold  by  auction,  by  opening  a  room  or  a 
shop,  and  exposing  to  sale  his  goods  by  retaiL 
Att'  Gen,  v.  Woolhouse,  1  Y.  &  J.  463  ;  12  Price, 
65. 

A  person  travelling  from  town  to  town,  and 
having  packages  of  books  sent  after  him  bj 
public  conveyance,  and  taking  rooms  at  each 
town,  and  there  selling  such  books  by  retail  by 
auction,  is  a  trading  person  within  the  mean- 
ing of  the  statute.  £ean  v.  AMm,  4  B.  &  A. 
517. 

A  licensed  auctioneer,  conveying  goods  by 
public  stage-waggon  from  place  to  place,  and 
selling  the  same  on  conmiission,  by  retail  or 
auction,  at  different  towns,  is  a  pedlar,  or  trading 
person,  within  50  Geo.  3,  c.  41,  s.  6.  Rex  t. 
Turner,  4  B.  &  A.  510. 

An  information  charging  the  defendant  under 
50  Geo.3,  C.41 ,  as  a  trading  person,  going  from  town 
to  town,  &c.,  with  selling  at  S.  (by  sale  at  anction) 
goods,  &c.,  is  supported  by  evidence  that  he  lived 
at  B.,  and  was  a  trader  there, — ^that  he  went  to 
S.,  and  took  up  a  temporary  abode  at  an  inn 
there,  and  that  he  employed  an  auctioneer  living 
at  S.  to  sell  for  him  there  goods  from  B.  (part  of 
which  was  proved  to  be  of  his  own  manufacture), 
who  sold  them  by  the  defendant's  order,  and 
under  his  directions  and  authority,  the  defendant 
remaining  in  S.  during  the  sale, — against  the 
objection  that  the  evidence  did  not  establish  a 
going  from  town  to  town,  so  as  to  bring  the  de- 
fendant within  the  statute.  Att,*  Gen,  t.  Ttmpte^ 
12  Price,  51. 


2087 


HEALTH. 


HEALTH. 


A.  IjOOAIj  boabds. 

I.  Constitution  op  Boabd. 

1.  Memberthijf. 

a.  Qnalification  of  Members,  2089. 
h,  Penonal   Liability   of   Memben, 
2041. 

2,  Mection. 

a.  Qoalification  of  Voter,  2042. 

b.  Number  of  Members,  2042. 

c.  CbAirman's  Duties,  2042. 

d.  Regulation  of  Bxpenses,  2043. 

e.  Illegal  Practices  at  Elections,  2043. 

II.  Adoption  of  Local  Boabds. 

1.  Leffal  JSaundaries,  2045. 

2.  Extra  Parochial  Placet,  2045. 

3.  Adoption  of  Local  Government. — See 

Local  Goyebnment. 

III.  Gknkbal  Powebs  and  Duties,  2046. 

IV.  CONTBACTS  BY  AND  WITH,  2049. 
V.  JUBISDICTION. 

1.  Streets  and  Roads. 

a.  What  Included  in,  2052. 

b.  Property  in,  2054. 

c.  Power  of  Alteration,  2055. 

d.  Obstructions  in,  2057. 

2.  Buildings. 

a,  D\9finition,  2057. 

b.  Powers  over. 

i.  General  Bagulation,  2058. 
ii.  fiight  to  Pull  down,  2061. 
iii.  Bye-laws  ultra  vires,  2066. 
iv.  Buildings    Used  as   Watch- 
bouses,  2067. 

3.  Recreation  Grounds  and  Parks,2QQ7, 
4    Setoers 

a.  Duty  of  Board,  2068. 

b.  Power  to  Create  a  Nuisance,  2069. 

e.  Compulsory  Entry  on  Lands,  2073. 

d,  I^operty  in  Sewers,  2074. 

e.  Obligations  of  Landowners,  2075. 
6.  IHtches  and  Drains,  2076. 

6.  Waterclosets,  Ashpits,  ^v.,  2076. 

7.  Urinals,2Qn. 

8.  Markets  and  Shops, 

a.  Locality,  2078. 

b.  Regulation  of  Sales,  2080. 

9.  Offensive  ^Trades, 

a.  Slaughter-bouseSf  2081. 

b.  Other  Trades,  2083. 

10.  Cleansing  Pavements  and  Premises, 

a.  Limitation  of  Bye-laws,  2084. 

b.  Power  to  Enter  Private  Premises, 

2084. 

11,  Food  and  Drink. 

a.  Sale  of  Unsoand  Meat,  2085. 

b.  Adulteration  of  Food. 

L  Offences  generally,  2087. 
ii.  Prejudice  of  Purchaseri  2090. 
iiL  Analysis,  2091. 
iv.  Defence  to  Prosecution,  2092. 
V.  Obstructing  Inspection,  2092. 
vi.  Effect  on  Action  when  both 
Parties  in  Default,  2092. 
o.  Other  Offences,  2092. 
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12.  Contagttms  Diseases  QAnimals^. 

a.  Generally,  2092. 

b.  Expenses    of    Enforcing    Orders^ 

2095. 

c.  Jurisdiction  of  Justices,  2095. 

13.  Contagious  Diseases  {Persons). 

a.  Offences,  2096. 

b.  Actionable  Nuisance,  2097. 

14.  Dangerous  Dogs,  2097. 

16.  Watching  and  Lightifig  under  3  «J'  4 
Will.  4,  c.  90,  2098. 

16.  Mres,  2099. 

17.  Supply  of  Water,  2100. 


VI.  APPOBTIONMBNT  AND  ReCOVEBT  OF 

Expenses. 

1.  Parties  Liable. 

a.  Position  of  Premises,  2100. 

b.  Ownership  of  Premises,  2102. 

c.  Landlord  or  Tenant. — See  Lahd* 

LORD  AND  TeNAHT. 

2.  Notice  to  do  Works  required,  2105. 

3.  Conclusive7iess     of    Apportionment^ 

2107. 

4.  Arbitrations,  2108. 

6.  Proceedings  for  Recovery, 

a.  Jurisdiction,  2110. 

b.  Time  for,  2110. 

o.  Summary  Proceedings  before  Jus* 
tices,  2112. 

d.  Other  Remedies,  2114. 
6.  Appeals,  2115. 

VII.  Rates. 

1.  How  made,  2118. 

2.  Validity  generaUy,  2119. 

3.  Rates  for  Lighting,  2120. 

4.  Rates  for  Highways,  2121. 

5.  District  Rates  generally,  2121. 

6.  Persons     and      Property     Liable,. 

2124. 

7.  Property  Liable  to    Lower    Rate^, 

2125. 

8.  Exemptions,  2126. 

9.  Publication,  2127. 

10.  Mandatory  Proceedings  to  Enforce,. 

2127. 

11.  Misapplication  of  Rates,  2129. 

12.  Appeal  agaitist  Rates  and  Proceed- 

ings, 2130. 

VIII.  Liabilities  of  Boabd. 

1.  Actions, 

a.  Negligence,  2131. 

b.  Nuisance,  2135. 

e.  Trespass,  2138. 

d.  Liability  of  Successors,  2139. 

e.  Ri^t  to  Notice  and  Time  for,  2139* 
/.  Venue,  2141. 

2.  Mandamus  and  Injunction, 

a.  When  AppUcable,  2141. 

b.  Notice  of  Proceedings,  2143. 

3.  CeHiorari,  2143. 

4.  Sequestration  and  Elegit,  2144. 

5.  Compensation  for  Damages, 

a.  In  what  Gases,  2144. 

b.  Arbitrations  for. 

i.  Nature  of,  2146* 
u.  VaUdity,  2147. 
iii.  Costs,  2148. 

B.  IN    KETBOPOIiIS.— /Sew  MetbopOLIS. 
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A.    LOCAL  BOARDS. 

I.    CONSTITUTION  OF  BOARD. 

1.  Membebship. 

a.  Quallfioatlon  of  Uembera. 

By  43  Vict.  c.  17  (The  Town  Councila  and 
Local  Boards  Act,  1880),  s.  1,  sub-s.  1,  subject  at 
in  tku  ieetion  mentioned^  every  person  shall  he 
aiuUified  to  be  elected  and  to  be  a  member  of  a 
local  authority  who  is  at  the  time  of  election 
qualified  to  elect  to  any  membership  of  that 
authority.  Sub-s.  4  saves  disqualification  by 
reason  of  office^  contract,  and  bankruptcy. 
Sub-8.  5  provides  for  the  office  becoming  racarU 
of  persons  who  cease  for  six  months  to  reside 
within  the  borough. 

Disability  by  Contract— Penalty  for  Acting.] 
—By  r.  64  of  sch.  2  to  Public  Health  Act, 
1876  (38  &  39  Vict.  c.  65),  it  is  declared  that 
any  member  of  a  local  board  who  **  in  any  man- 
ner is  concerned  in  any  bargain  or  contract 
entered  into  by  such  boaixl,"  shall  "  cease  to  be 
such  member,  and  his  office  as  such  shall  there- 
upon become  vacant;"  and  r.  70  imposes  a 
penalty  of  501.  on  "  any  person  who,  not  being 
duly  qualified  to  act  as  member  of  the  local 
board,'*  "  or  being  disabled  from  acting  by  any 
provisions  of  this  act,  acts  as  such  member  "  : — 
Held,  by  Brett  and  Cotton,  L.  JJ.  (Bramwell, 
L.  J.,  dissenting),  that  a  member  of  such  board, 
who  having  been  concerned  in  a  contract  by  the 
board,  has  thereupon  ceased  to  be  such  member 
by  force  of  r.  64,  is  a  person  disabled  from  acting 
as  a  member  by  a  provision  of  the  act  within 
the  meaning  of  r.  70,  and  consequently,  that 
if  aftenf^'ards  he  does  so  act,  he  is  liable  to 
the  penalty  of  60/.  Fletcher  v.  Hudson  (No. 
2),  7  Q.  B.  D.  611 ;  61  L.  J.,  Q.  B.  48  ;  46 
L.  T.  126 ;  30  W.  R.  349 ;  46  J.  P.  372- 
C.  A. 

Aoting   as   Mayor.]-— By  a  provisional 

order  of  the  Board  of  Health,  confirmed  by 
atatute,  the  11  &  12  Vict.  c.  63,  was  applied  to  a 
district  wholly  comprised  within  a  single  muni- 
cipal borough,  and  the  corporation  was  consti- 
tuted by  the  council  the  local  board  of  health. 
An  alderman  of  the  borough,  after  such  con- 
firmation, sold  some  iron  to  a  party  who  had 
contracted  to  supply  the  local  board  with  iron 
railings,  and  who  purchased  the  iron  for  the  pur- 
pose of  i^erforming  the  contract.  He  after- 
wards continuing  to  be  an  alderman,  was  elect^ 
mayor,  and  acted  as  such.  An  action  was 
brought  against  him  for  penalties  under  5  &  6 
Will.  4,  c.  76,  ss.  28,  53,  for  having  acted  as 
mayor,  while  disqualified  by  being  interested  in 
a  contract  with  the  council : — Held,  assuming  a 
contract  with  such  local  board  to  be  a  contract 
with  the  council  within  the  6  &  6  Will.  4,  c.  76, 
s.  28,  and  assuming  also  that  a  mayor  elected 
when  alderman  is  disqualified  to  act  as  mayor 
under  s.  63,  by  reason  of  a  disqualification  as 
alderman,  that  nevertheless,  this  was  not  an  in- 
terest in  a  contract  within  s.  28,  and  there  was 
no  liability  to  any  penalty.  Le  Feurre  v. 
Lankester,  3  El.  &  Bl.  530 ;  2  C.  L.  R.  1426  :  23 
L.  J.,  Q.  B.  264  ;  18  Jur.  894. 

Lease  to  Xember.] — A  person  is  not  dis- 


qualified for  membership  of  a  local  board,  under 
the  64th  clause  of  the  second  schedule  to  the 
Public  Health  Act,  1875,  by  reason  of  a  lease  by 
the  board  to  him  of  a  sewage  farm  containintr 
covenants  on  the  part  of  the  board  to  snpply, 
and  on  his  part  to  use  on  the  premises,  the  sew- 
age of  the  district.  Reg.  v.  Gaskartk,  5  Q.  B. 
D.  321  ;  49  L.  J..  Q.  B.  509 ;  42  L.  T.  688  ;  28  W. 
R.  596  ;  44  J.  P.  507. 

Beeovery  of  Penalty  by  Party  aggrieved.] — 

By  the  Public  Health  Act,  1875,  s.  253,  proceed- 
ings  for  the  recovery  of  a  {jenalty  under  that 
act  shall  not  be  "  taken  by  any  person  other  than 
by  a  party  aggrieved,"  or  by  a  local  authority, 
without  the  consent  of  the  attorney-general ; 
and  by  sch.  2,  r.  70,  a  penalty  of  50^.  is  imposed 
upon  any  person  acting  as  member  of  a  local 
board  without  qualification.  The  defendant, 
who  was  acting  as  chairman  of  a  local  board 
after  disqualification,  made  a  complaint  to  the 
members  thereof  as  to  certain  conduct  of  the 
plaintiff,  who  was  clerk  to  the  board ;  the  plain- 
tiff, fearing  that  he  might  be  dismissed  from  his 
office,  resigned  it,  and  sueil  the  defendant  to  re- 
cover a  penalty  of  50/.  for  acting  without  quali- 
fication : — Held,  that  the  plaintiff  was  not  *'a 
party  aggrieved,'*  within  the  meaning  of  the 
Public  Health  Act,  1876,  s.  253,  and  that  he 
could  not  sue  for  the  penalty  without  the  consent 
of  the  attorney-general,  lloohfort  v.  Atkeriey, 
1  Ex.  D.  511  ;  S.  C.  nom.  J!^mith  v.  Fieldhtmse. 
36  L.  T.  602. 

At  an  election  for  a  member  of  a  local  board, 
V.  and  M.  were  the  only  candidates ;  M.  was 
declared  to  be  elected,  he  having  obtained 
ninety-four  votes  and  V.  eighty-nine.  V.,  with- 
out the  consent  of  the  attorney-general,  preferred 
an  information  under  the  Public  Health  Act, 
1875,  sch.  2,  r.  69,  against  W.,  charging  him  with 
fabricating  in  part  the  voting  paper  of  D.,  a 
person  entitled  to  three  votes  at  the  election  ; 
but  the  justices  dismissed  it  on  the  ground  that 
V.  was  not  a  "  party  aggrieved "  within  the 
Public  Health  Act,  1876,  s.  253,  and  therefore 
that  the  consent  of  the  attorney-general  was  re- 
quisite : — Held,  that  the  dismissal  of  the  infor- 
mation was  wrong,  for  V.  was  a  party  aggrieved 
within  the  meaning  of  that  statute.  Verdin  t. 
Wray,  2  Q.  B.  D.  608  ;  46  L.  J.,  Q.  B.  170 ;  35 
L.  T.  942  ;  25  W.  R.  274. 

B.  was  an  inhabitant  and  a  ratepayer  of  Mar- 
gate, and  entitled  to  vote  for  members  of  the 
local  board  of  health,  and  was  in  the  habit  of 
using  the  Margate  pier.  The  defendant  was  one 
of  the  company  of  proprietors  of  that  pier,  estab- 
lished under  a  local  act,  and  had  been  elected  a 
member  of  the  local  board  of  health,  and  as  such 
voted  on  a  question  in  which  the  company  was 
interested : — Held,  that  B.  was  not  a  party 
aggrieved  within  s.  133  of  11  &  12  Vict.  c.  63,  and 
could  not  sue  the  defendant  for  a  penalty  under 
s.  19,  if  any,  incurred  by  his  voting.  Boyee  t. 
Higgins,  14  C.  B.  1 ;  23  L.  J.,  C.  P.  6  ;  18  Jnr. 
333  ;  S.  P.,  Holies  v.  Marshall,  2  H.  &  N.  755. 

A  declaration,  in  a  qui  tarn  action,  stated 
that  the  plaintiff  and  defendant  were  candidates 
for  the  office  of  commissioner  underthe  Chelten- 
ham Improvement  Act ;  that  the  plaintiff  conld 
have  been  elected,  but  that  the  majority  of 
votes  was  in  favour  of  the  defendant,  who  was 
thereupon  elected,  and  acted  as  such  commis- 
sioner without  being  duly  qualified ;  whereby  the 
plaintiff  was  aggrieved  as  a  ratepayer,  voter,  and 
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resident  within  the  borough,  and  also  as  such 
candidate.  The  Cheltenham  Act  incorporates 
8.  15  of  the  Commissioners  Clauses  Act,  10  &  11 
Vict.  c.  16,  which  enacts,  that  eveiy  person  who 
shall  act  as  a  commissioner  without  being  duly 
qualified  shall  be  liable  to  a  penalty  of  oOT.,  and 
such  penalty  may  be  recovered  by  any  person. 
The  Cheltenham  Act  also  incorporates  s.  133  of 
the  11  &  12  Vict,  c,  63,  which  enacts  that  no  pro- 
ceedings for  the  recovery  of  any  penalty  under 
that  act  shall  be  taken  **  by  any  person  other 
than  by  a  party  grieved,  or  the  local  board  of 
health  in  whose  district  the  offence  is  committed, 
without  the  consent  of  the  attorney-general  ; 
and  if  the  application  of  the  penalty  be  not 
otherwise  provided  for,  one-hali  thereof  shall 
go  to  the  informer,  and  the  remainder  to  the 
local  board  of  health."  The  cause  was  tried  and 
a  verdict  found  for  the  plaintiff  : — Held,  first, 
that  the  plaintiff  was  not  a  party  aggrieved  by  the 
defendant  acting  as  such  commissioner.  Hollis 
V.  Marshall^  2  H.  &  N.  755. 


Content    of  Attorney-General.] — Held, 


secondly,  that  the  declaration  was  not  authorized 
by  s.  15  of  the  Commissioners  Clauses  Act,  and 
under  11  &  12  Vict.  c.  63,  s.  133,  it  was  bad  in 
arrest  of  judgment,  inasmuch  as  (the  plaintiff  not 
being  a  party  aggrieved)  it  ought  to  have  alleged 
the  consent  of  the  attorney -general-.    lb. 

Held,  thirdly,  that  although  the  want  of  the 
consent  of  the  attorney-general  was  an  objection 
which  might  be  taken  by  plea  or  demurrer,  it 
was  also  a  ground  for  staying  the  pixKjeedings 
after  trial.    Ih. 

By  the  Public  Health  Act,  1875,  s.  253,  pro- 
ceedings for  the  rccoveiy  of  a  penalty  under 
that  act  shall  not,  "  except  as  in  this  act  is  ex- 
pressly provided,"  be  taken  by  any  person 
other  than  a  party  aggrieved,  or  a  local  au- 
thority, without  the  consent  of  the  attorney- 
general;  by  r.  70  of  sch.  IL  (which  by  s. 
317  is  to  be  read  as  part  of  the  act)  a  penalty 
is  imposed  upon  any  person  acting  as  a  member 
of  a  local  board  without  qualification,  such 
penalty  being  by  the  same  rule  made  recover- 
able by  any  person  : — Held,  that  the  provision 
of  r.  70  that  the  penalty  might  be  recavered 
by  any  person  was  an  **  express  provision  "  of 
the  act,  within  the  meaning  of  s.  253,  and  that 
consequently  in  actions  for  penalties  under  that 
rule  the  consent  of  the  attorney-general  was 
not  necessary.  Fletolier  v.  Hudson  (No.  1),  5  Ex. 
D.  287  ;  49  L.  J.,  Ex.  793  ;  43  L.  T.  404  ;  45  J.  P. 
5— C.  A.  Affirming  49  L.  J.,  Ex.  697  ;  42  L.  T. 
542  ;  44  J.  P.  379. 

Omiasion  of  Hame  from  Bate  Book.] — E.  and 

B.  were  candidates  for  a  place  in  a  local  board. 
The  nomination  was  on  March  25,  and  the  votes 
for  B.  were  57  and  for  E.  62.  The  returning 
officer  decided  that  R.  was  disqualified,  as  his 
name  was  omitted  from  the  rate-book,  and  his 
son-in-law  was  rated  instead  of  him  : — Held, 
that  the  officer  was  justified  in  disqualifying  R., 
or  at  least  B.  had  led  to  the  mistake,  and  the 
rule  for  quo  warranto  against  B.  was  diBcharged. 
Reg,  ▼.  MIU,  44  J.  P.  748. 

b.  Personal  Liability  of  Uembers. 

*  In  an  action  against  four  members  of  a  local 
boar^  of  health,  for  the  plaintiffs  expenses  as  a 
witness  before  a  parliamentary  committee  in  op- 


position to  a  gas  bill : — Held,  that  they  were  not 
liable  personally,  as  it  appeared  that  the  in- 
structions to  the  plaintiff  l^d  been  given,  and 
the  opposition  to  the  bill  had  been  entirely 
carried  on,  by  the  local  board.  Bailey  v.  Cuek- 
son,  32  L.  T.,  0.  S.  124  ;  7  W.  R.  16. 


2.  Election. 
a.  Qualification  of  Voter. 

**  As  Owner."] — At  an  election  of  members  of 
a  local  board  of  health,  several  persons  were 
nominated  in  September,  1871  ;  one  of  the  can- 
didates was  nominated  by  M. ;  and  the  nomina- 
tion paper  was  signed  by  M.,  "being  duly  quali- 
fied as  owner  in  the  district."  M.  had  sent  in 
the  notice  required  as  owner  fourteen  days  before 
the  election  in  1870,  and  had  not  sent  in  a 
notice  since  ;  but  he  was  still  qualified  in  respect 
of  the  same  property  as  owner.  He  was  also 
qualified  to  vote  as  a  ratepayer  : — Held,  that  in 
order  to  be  entitled  to  vote  as  owner,  the  notice 
required  must  be  sent  before  each  election,  and 
the  nomination  by  M.  as  owner  was  therefore 
bad ;  but  that,  as  the  11  &  12  Vict.  c.  63,  s.  24, 
did  not  require  any  particulars  of  qualification, 
but  only  the  signature  of  the  person  nominating, 
"as  owner"  might  be  rejected  as  surplusage, 
and,  he  being  qualified  as  ratepayer,  the  nomina- 
tion was  good.  Reg,  v.  Morgan^  7  L.  R.,  Q.  B.  26  ; 
41  L.  J.,  Q.  B.  55  ;  25  L.  T.  930  ;  20  W.  R.  279. 

b.  Number  of  SCembers. 

Election  of  Few  Xemben — Proper  Constitu- 
tion.] — A  local  board  of  health,  constituted 
under  an  order  in  council,  consisted  of  nine 
members,  one- third  of  the  persons  first  elected 
to  go  out  of  office  on  31st  March,  1855.  Before 
that  day,  three  of  the  persons  first  elected 
ceased  to  be  members,  by  reason  of  non-attend- 
ance. The  local  board  selected  these  three  to  go 
out  of  office ;  and  on  31st  of  March,  three  new 
members  only  were  elected  : — Held,  under  11  & 
12  Vict.  c.  63,  ss.  13, 18,  that  the  board,  consisting 
of  the  six  members  first  elected,  and  of  the  three 
new  members,  was  well  constituted.  Howitt  v. 
Manfull,  6  El.  &  Bl.  736  ;  25  L.  J.,  Q.  B.  471  ;  2 
Jur.,  N.  S.  883. 

Notice  of  Vacanoiet.] — Four  members  of 

a  local  board  under  the  Public  Health  Act  (II  & 
12  Vict.  c.  63),  8.  13,  having  gone  oat  of  office, 
three  at  the  expiration  of  their  term  of  office, 
and  one  by  resignation  before  the  end  of  his 
term,  four  new  members  were  elected  at  one 
election  without  distinction.  Neither  in  the 
notice  of  election  nor  in  the  voting  papers  de- 
livered to  the  electors,  wias  any  distinction  made 
between  the  regular  vacancies  and  the  casual 
vacancy  : — Held,  that  the  ejection  was  invalid. 
Reg.  V.  Rippofiy  1  Q.  B.  D.  217 ;  45  L.  J.,  Q.  B. 
188  ;  34  L.  Y.  444  ;  24  W.  R.  363. 


0.  Chairman's  Duties. 

Omission — ^Penalty.] — A  chairman  of  a  local 
board  is  required  by  11  &  12  Vict.  c.  63,  s.  24,  if 
the  number  of  candidates  exceeds  the  number  of 
members  to  be  elected,  to  cause  voting  papers  of 
a  certain  form  to  be  prepared  and  filled  up  ;  one 
of  the  blanks  is  for  the  number  of  votes  as 
owner   and  as  ratepayer  respectively.     At  an 
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election  the  chairman  omitted  to  fill  up  the 
latter  blanks  : — Held,  that  the  omission  did  not 
render  the  election  illegal,  but  merely  subjected 
the  chairman  to  a  penalty.  Reg.  v.  tofthouse,  1 
L.  R..  Q.  B.  433  ;  35  L.  J.,  Q.  B.  145  ;  12  Jur.,N. 
•S.  619  ;  14  L.  T.  369  ;  14  W.  R.  649  ;  7  B.  &  S. 
447. 


Right  to  Complain  of.] — ^A  relator,  being 


A  candidate,  who  complained  of  the  illegality  of 
the  election  on  the  above  ground,  having  on 
former  elections  been  himself  elected  on  similar 
Toting  papers,  is  disqualified  for  applying  for  a 
•quo  warranto,  after  taking  his  chance  of  the 
election  and  being  defeated.    lb. 

Certificate  —  How  given.]  —  An  election  of 
members  of  a  local  board  oi  health,  under  11  & 
12  Vict.  c.  63,  ss.  21,  27,  conducted  by  the  statu- 
tory assistants  of  the  chairman  during  his  ab- 
sence, and  which  is  certified  by  him  solely  upon 
their  report,  is  null  and  void.  Reg.  v.  Back- 
Jiouse,  2 X.  R.,  Q.  B.  16  ;  36  L.  J.,  Q.  B.  7  ;  15  L. 
T.  240  ;  7  B.  &  S.  911. 


When  Impeaohable.] — After  the  election 


of  a  local  board,  under  11  &  12  Vict,  c  63,  the 
•chairman  proceeded,  under  s.  27,  to  ascertain  the 
number  of  valid  votes  for  each  candidate,  and  to 
cast  up  the  votes  ;  and  he  made  his  certificate  as 
to  who  were  the  candidates  elected.  On  the 
trial  of  a  quo  warranto  information  against  one 
of  the  successful  candidates,  it  appeared  that  the 
chairman  had,  by  mistake,  put  down  votes  to 
one  candidate  which  the  voting  papers  shewed 
had  been  given  for  another  ;  had  omitted  to 
reckon  votes ;  and  also  had  received  as  valid 
Totes  which  were  invalid,  but  as  to  which  he  had 
made  no  examination  : — Held,  that  as  to  the 
first  and  second  class  of  votes,  the  duty  of  the 
chairman  was  merely  ministerial,  viz.,  that  of 
•fS^^ing  up  the  votes,  and  as  to  this  his  certificate 
could  be  impeached ;  but  that  as  to  the  third 
•class  he  had  to  exercise  a  judicial  duty,  and  as  to 
this  therefore  his  certificate  was  conclusive.  Reg. 
V.  Collins,  2  Q.  B.  D.  30  ;  46  L.  J.,  Q.  B.  267  ;  36 
L.  T.  192— C.  A.  Affirming  1  Q.  B.  D.  836  ;  46 
L.  J.,  Q.  B.  413  ;  34  L.  T.  447  ;  24  W.  R.  732. 

Casting  np  Votes.] — ^The  duty  of  the  chairman 
in  counting  up  the  votes,  under  the  Public 
Health  Act,  1848,  s.  27,  is  ministerial,  not  judi- 
<nal,  and  a  quo  warranto  is  the  proper  mode  of 
trying  the  question  whether  he  has  made  an 
•erroneous  calculation  or  not.  Reg,  ▼.  Collint^ 
23  W.  R.  826. 


d.  Begnlation  of  Bzpenae*. 

Discretion  of  Board.]— By  11  &  12  Vict.  c.  63, 
8.  30,  the  local  board  of  health  has  a  discretion 
as  to  what  is  a  reasonable  remuneration  for  the 
person  conducting  the  election  of  the  board ; 
and  the  court  cannot  review  their  decision  upon 
an  affidavit  that  the  sum  allowed  was  not  reason- 
able. Metcalfe,  Ex  parte,  6  £L  &  Bl.  287  ;  2 
Jur.,  N.  6.  1246. 


e.  ZUearal  Fraotloes  at  Elections. 
Fabrication  of  Voting  Papers.] — At  an  elec- 


tion of  a  member  of  a  local  board  of  health,  the 
respondent  was  canvassing  for  one  of  the  candi- 
dates. The  wife  of  a  voter,  in  the  absence  of  her 
husband,  promised  his  vote,  and,  not  being  ahle 
to  write,  placed  a  mark  on  his  voting  paper, 
which  was  in  the  form  prescribed  by  schedule 
A.  of  the  Local  Government  Act,  1848,  which 
requires  that,  in  the  case  of  a  voter  who  cannot 
write,  a  witness  shall  attest  the  voter*s  mark, 
and  place  the  voter's  initials  against  the  name  of 
the  persons  for  whom  the  voter  intends  to  voteL 
The  respondent,  believing  that  the  wife  was 
authorized  to  fill  up  the  voting  paper,  and  that 
he  was 'not  acting  contrary  to  the  act,  attested 
the  mark  made  by  her,  describing  it  as  the  mark 
of  the  voter,  and  placed  the  voter*s  initials 
against  the  name  of  the  candidate.  On  an  in* 
formation  under  the  Local  Government  Act, 
1868,  s.  13,  sub-s.  6,  for  fabricating  a  Toting 
paper  : — Held,that  in  the  absence  of  an  unlawfa! 
intention  on  the  part  of  the  respondent,  he  had 
not  fabricated  a  voting  ])aper  within  the  meaning 
of  the  act.  Aherdare  {Local  Board  of  Health) 
V.  Uammett,  10  L.  R.,  Q.  B.  162  ;  44  L.  J..  M. 
C.  49  ;  32  L.  T.  20. 

Interference  of  Candidate.] — ^W.  was  chairman 

of  a  local  board,  and  it  was  his  duty  under 
11  &  12  Victw  c.  63,  s.  21.  to  conduct  and  com- 
plete the  elections  of  members  for  the  ensuing 
year,  and  by  the  same  section  if  the  chairman 
became  unable  to  act,  some  other  person  was  to 
be  appointed  by  the  local  board  to  perform  sudi 
of  his  duties  as  then  remained  to  be  performed. 
F.  was  appointed  by  the  local  board  to  act  as  re^ 
turning  officer  in  case  of  nomination  of  chairman 
as  a  candidate.  W.  published  a  notice,  fixing 
day  of  election  and  day  for  receiving  nomination 
papers.  He  received  a  nomination  paper  nomi- 
nating himself,  and  afterwards  continued  to 
receive  other  nomination  papers.  More  candi- 
dates were  nominated  than  vacancies.  W.  filled 
up  the  form  of  voting  paper  and  sent  it  to  be 
printed,  with  directions  for  the  printer  to  return 
it  to  F.,  and  from  that  time  forward  everything 
was  done  by  F.  W.  was  elected,  and  retuined 
by  F.  No  improper  motive  was  imputed  to  W.^ 
nor  dfd  his  acts  produce  any  inconvenience,  or  in 
any  way  influence  the  result  of  the  election. 
The  court,  in  the  exercise  of  its  discretion,  re- 
fused leave  to  file  a  quo  warranto.  Beg.  v. 
Ward,  8  L.  R.,  Q.  B.  210  ;  42  L.  J.,  Q.  B.  126 ;  S8 
L.  T.  118  ;  21  W.  R.  632. 

Recovery  of  Penalty— Party  AggrisYsd.] — 

At  an  election  for  a  member  of  a  local  board, 
V.  and  M.  were  the  only  candidates  ;  M.  was  de- 
clared to  be  elected,  he  having  obtained  ninety, 
four  votes  and  V.  eighty-nine.  V.,  without  the 
consent  of  the  attorney-general,  preferred  an 
information  under  the  Public  Health  Act^  1875, 
sch.  2,  r.  69,  against  W.,  charging  him  with 
fabricating  in  part  the  voting  paper  of  D.,  a 
person  entitled  to  three  votes  at  tne  Section; 
but  the  justices  dismissed  it  on  the  ground  that 
V.  was  not  a  "party  aggrieved"  within  the 
Public  Health  Act,  1876,  s.  268,  and  therefore 
that  the  consent  of  the  attorney-general  was  re- 
quisite : — Held,  that  the  dismissal  of  the  infor- 
mation was  wrong,  for  V.  was  a  party  aggrieved 
within  the  meaning  of  that  statute.  V^rdin  r.* 
Wray,  2  Q.  B.  D.  608 ;  46  L.  J.,  Q.  B.  170;  35 
L.  T.  942  ;  26  W.  R.  274. 
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IL    ADOPTION  OF  LOCAL  BOARDS. 
1.  Lbgal  Boundabies. 

What  are.] — By  the  Local  Government  Act, 
1858  (21  &  22  Vict.  c.  98),  s.  12,  sub-s.  3,  the 
owners  and  ratepayers  of  "places  having  a 
known  or  defined  boundary "  are  empowered 
(subject  to  ratification  by  the  local  government 
board)  to  adopt  the  act : — Held,  that  the  boun- 
dary contemplated  by  the  act  is  not  necessarily 
a  legal  boundary  comprising  the  entire  area  of  a 
legal  district  or  division  such  as  a  hamlet,  town- 
ship, or  parish,  but  that  it  is  sufficient  if  there 
is  an  actual  known  and  defined  boundary,  or  one 
which  is  physical,  visible,  and  notorious,  so  that 
there  can  be  no  mistake  as  to  the  limits  within 
which  the  act  is  to  be  applied.  Reg,  v.  Local 
ffo^vemm-erU  Boardy  Taylor^  Ex  parte,  8  L.  R., 
Q.  B.  227  ;  42  L.  J.,  Q.  B.  131 ;  21  W.  R.  445. 

A  parish  of  L.,  containing  1,400  acres,  com- 
prised within  its  area  the  corporate  borough  of 
L.,  which  was  in  extent  100  acres.  The  parlia- 
mentary borough  of  L.  comprised  the  whole  of 
the  parish  of  L.  and  part  of  another  parish. 
The  majority  of  ratepayers  of  the  parish  of  L. 
adopted  the  Local  Government  Act,  1858,  and  an 
appeal  by  some  of  the  ratep«ayers  was  matle  to 
the  secretary  of  state,  who  dismissed  the  appeal, 
and  confirmed  the  adoption  of  the  act  through- 
out the  parish : — Held,  that  the  parliamentary 
borough,  including  within  its  limits  a  less  place, 
viz.  the  parish,  was  not  a  place  authorized  to 
adopt  the  act ;  that  the  parish  was  a  place 
authorized  to  adopt  the  act,  including  within  its 
limits  a  less  place,  viz.  the  corporate  borough, 
which,  if  not  so  included,  would  of  itself  be 
authorized  to  adopt  the  act ;  and  therefore  the 
adoption  by  the  parish  and  the  order  of  the 
secretary  of  state  were  valid.  Reg.  v.  Hardy ^  4 
L.  R.,  Q.  B.  117  ;  38  L.  J.,  Q.  B.  9  ;  19  L.  T.  352  ; 
17  W.  R.  173. 

Order  in  Coanoil.]-— Upon  the  petition  of  the 
requisite  number  of  inhabitants  of  a  parish,  con- 
sisting of  a  township  and  three  hamlets,  the 
General  Board  of  Health  sent  an  inspector  to 
inquire  into  and  report,  under  11  &  12  Vict.  c. 
63,  s.  9,  as  to  the  application  of  the  act  to  the 
parish.  The  inspector  inquired  as  to  the  parish, 
and  recommended  the  application  of  the  act  to 
the  township  ;  and  public  notice  to  that  effect 
was  appended  to  the  report.  The  General  Board 
report^  that  the  act  should  be  applied  to  the 
parish,  within  its  existing  boundaries ;  and,  by 
an  order  in  council  thereon,  the  act  was  ordered 
to  be  applied  to  and  put  in  force  within  the 
•entire  parish  : — Held,  that  the  order  was  valid. 
JBarher  v.  Jesiop,  1  H.  &  N.  578  ;  26  L.  J.,  Ex. 
186. 

2.  Extra  Paboghial  Plaobs. 

Seashore  BoimcLary.]— By  18  &  19  Vict  c.  121, 
8.  6,  extra-parochial  places,  having  a  population 
of  less  than  200  persons,  shall,  for  the  purpose 
of  the  act,  be  attached  to  and  form  part  of  the 
adjacent  place,  having  the  largest  common 
boundary  with  the  extra-parochial  place ;  and 
notice  of  vestry  meetings  for  the  election  of  a 
local  authority,  under  and  for  the  purposes  of 
the  act,  shall  be  given  in  such  extra-parochial 
places,  and  the  householders  within  such  places 
may  attend  such  vestry  meetings  and  vote  on 
euch  elections : — Held,  that,  where  the  seashore 


forms  the  boundary  of  a  parish,  the  portion  of 
the  shore  below  the  high-water  mark  of  medium 
tides  is  an  extra-parochial  place  within  this 
enactment.  Reg.  v.  Gee,  1  El.  &  El.  1068 ;  28 
L.  J.,  Q.  B.  298  ;  5  Jur.,  N.  S.  1348  ;  7  W.  R.  628. 

3.  Adoption  op  Local  Government. 
See  Local  Goyebnment. 

III.    GENERAL  POWERS  AND  DUTIES. 

Ownership  of  Property.] — The  words  "  council 
of  such  borough"  in  s.  310  of  the  Public 
Health  Act,  1875,  mean  the  mayor,  aldermen, 
and  burgesses  acting  by  the  council.  The  effect 
of  the  section,  tjierefore,  is  that,  when  the  dis- 
trict of  a  local  board  is  incorporated  as  a  borough, 
all  the  property  of  the  board  (including  pro- 
perty acquired  by  them  by  purchase  after  the 
passing  of  the  act)  vests  at  once  in  the  corpora- 
tion, without  the  necessity  of  any  conveyance  or 
transfer.  In  such  a  case  the  Bank  of  England 
are  bound,  on  the  request  of  the  corporation,  to 
register  in  their  corporate  name  government 
stock  previously  standing  in  the  books  of  the 
bank  in  the  name  of  the  local  board,  without 
requiring  any  transfer  to  be  executed.  Hyde 
(^Corporation)  v.  Bank  of  England,  21  Ch.  D.  176  ; 
51  L.  J.,  Ch.  747  ;  46  L.  T.  910 ;  30  W.  R,  790. 

Delegation  of  Powers  to  Committees.] — Where 
a  board  constituted  by  an  act  of  parliament  is  au- 
thorized by  it  tq  delegate  any  of  its  powers  to  a 
committee,  the  powers  so  conferred  upon  the  com- 
mittee must  be  exercised  by  them  acting  in  con- 
cert ;  and  it  is  not  competent  to  the  committee 
to  apportion  amongst  themselves  the  duties  so 
delegated  to  them ;  and  one  of  them  acting 
alone,  pursuant  to  such  apportionment,  cannot 
justify  his  acts  under  the  act  of  parliament. 
Cook  V.  Ward,  2  C.  P.  D.  255  ;  36  L.  T.  893  ;  25 
W.  R.  593— C.  A.  Affirming  46  L.  J.,  C.  P.  554  ; 
25  W.  R.  350. 

To  Bodies  Corporate.]— A  local  board  of 

health  acting  under  11  &  12  Vict.  c.  63,  are  not 
such  trustees  for  paving,  lighting,  and  other 
local  purposes  withm  the  meaning  of  the  5  &  6 
Will.  4,  c.  76,  s.  75,  and  20  &  21  Vict.  c.  50,  s.  2, 
as  are  enabled  thereby  to  transfer  their  powers, 
property,  and  liabilities  to  bodies  corporate. 
Swinford  v.  Keble,  I  L.  B.,  Q.  B.  549  ;  14  L.  T. 
770  ;  14  W.  R.  858  ;  7  B.  t  S.  573. 

To  Waterworks  Company.] — A  water- 
works company  is  not,  within  the  meaning  of 
the  Public  Health  Act,  1875,  s.  52,  able  and 
willing  "  to  supply  water  within  the  district  of  a 
local  authority,**  unless  it  has  both  the  necessary 
powers  and  the  requisite  supply  of  water. 
Richmond  Watertoorki  Company  and  Southuoark 
and  Vaiuehall  Waterworks  Company  v.  Rich- 
mond  (  Vettry),  3  Ch.  D.  82  ;  45  L.  J.,  Ch.  441  ; 
34  L.  T.  480. 

MThen  company  R.  had  the  necessary  powers 
but  no  water,  and  company  S.  had  the  requisite 
supply  of  water  but  no  powers  within  the  dis- 
trict, and  company  R.  sold  its  plant  to  company 
S.,  and  certain  members  of  company  S.  bought 
all  tiie  shares  in  company  R.  with  the  intention 
of  allowing  company  S.  to  exercise  the  powers 
of  company  R.  ; — Held,  that  the  powers  could 
not  be  so  delegated,  and  that  neither  company 
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was  able  and  willing  within  the  meaning  of  the 
act,  and  consequently  that  neither  was  entitled 
to  notice  under  the  Public  Health  Act,  1848, 
8. 75,  or  under  the  Public  Health  Act,  1876,  s.  52. 
lb. 

Giving  of  Conient.]— By  11  &  12  Vict.  c.  63, 
8. 149,  whenever  the  consent  or  authority  of  the 
local  board  of  health  is  required  by  the  provi- 
sions of  the  act,  the  same  shall  be  in  writing, 
under  their  seal,  and  the  hands  of  five  or  more 
of  them  : — Held,  that  this  applies  in  the  case  of 
a  general  district  rate  imposed  by  a  local  board 
upon  the  inhabitants  of  the  district,  and  that 
such  a  rate,  if  not  under  the  seal  of  the  board, 
and  signed  by  five  of  its  members,  is  invalid, 
lleff.  V.  Work4top  (^Local  Board  of  Health)^  5  B. 
&  S.951  ;  34  L.  J.,  Q.  B.  220;  11  Jur.,  N.  S. 
1015  ;  10  L.  T.  297  ;  12  W.  R.  710. 

Where  a  new  street  was  allowed  by  the  Metro- 
politan Board  of  Works  to  be  made  of  twenty  feet 
in  width,  it  was  held  that  the  consent  did  not  re- 
quire to  be  under  the  seal  of  the  board.  Pad- 
ditigton  (  Vestry')  v.  Bramwellj  44  J.  P.  816. 

Befolntions  and  Votioes.] — Bat  a  local 


board,  after  adopting  resolutions  by  a  committee 
to  the  same  effect,  may  pass  resolutions  that  cer- 
tain streets  shall  be  levelled,  and  serve  notices 
upon  the  occupiers  of  the  houses  adjoining,  and, 
upon  their  default,  direct  a  surveyor  to  perform 
the  works  and  apportion  the  expenses,  although 
the  resolutions  of  the  committee  are  not  ap- 
proved by  writing  under  the  seal  of  the  board 
and  the  hands  of  five  of  its  members,  and  al- 
though not  any  of  the  resolutions  and  notices  of 
the  board  are  so  authenticated,  as  the  committee 
did  not  act,  but  merely  advised  proceedings,  and 
the  acts  of  the  board  themselves  in  passing 
resolutions  and  giving  notices  do  not  require  to 
be  authenticated  by  the  seal  and  signatures. 
Bamsley  Local  Board  v.  Sedgivick,  2  L,  R.,  Q.  B. 
185  ;  36  L.  J.,  M.  C.  66 ;  15  L.  T.  569  ;  15  W.  R. 
614. 

Bye-Laws  —  Publication.]  —  By  a  local  act 
(passed  in  1847)  town  improvement  commissioners 
were  empowered  to  make  bye-laws,  which  were  to 
be  published  by  being  printed  and  a  copy  delivered 
to  every  person  applying  for  the  same,  and  by 
painting  or  placing  on  boards  to  be  hung  up  on 
the  front  of  the  office  of  the  commissioners,  and 
also  on  some  conspicuous  part  of  the  works  or 
locality  to  which  the  same  related.  Under  the 
Public  Health  Acts,  1848  and  1868,  the  prescribed 
mode  of  publication  of  bye-laws  is  by  "  printing 
and  hanging  the  same  up  in  the  office  of  the 
local  board  :  '* — Held,  that  a  publication  in  the 
manner  prescribed  by  the  last-mentioned  acts 
was  sufficient.  FieldiJig  v.  Rhyl  Improvement 
Commii^ioners,  3  C.  P.  D.  272  ;  38  L.  T.  223  ;  26 
W.  R.  881. 

Appointments  of  Officers  and  Others.] — The 
provision  contained  in  11  &  12  Vict.  c.  63,  s.  149, 
that  whenever  the  consent,  sanction,  approval, 
or  authority  of  the  local  board  is  required,  the 
same  shall  (in  case  of  a  non-corporate  district) 
be  in  writing  and  nnder  their  seal  and  the  hands 
of  five  or  more  of  them,  does  not  mean  that 
every  act  of  the  local  board  should  be  under 
their  hands  and  seal,  but  such  only  as  sanctions 
the  acts  of  others  ;  and,  therefore,  the  appoint- 
ments of  clerk  and  surveyor  to  the  board  need 


not  be  under  their  hands  and  seal,  and  a  resolu- 
tion of  the  board  directing  their  officers  to  take 
certain  steps  need  not  be  under  the  hands  and 
seal  of  the  board.    Smith  v.  Hirst^  23  L.  T.  665. 

Employment  as  Witness.] — A  municipal 

corporation,  hasring,  by  transfer  from  a  body  of 
commissioners,  power  to  purchase  certain  gas 
works,  and  being  also  a  local  board,  took  pro- 
ceedings for  the  purpose  of  purcha»ng  the  works 
and  assessing  the  price  by  arbitration.  In  pur- 
suance of  a  resolution  passed  at  a  meeting  of  a 
sub-committee  appointed  for  the  management  of 
the  business,  the  report  of  which  was  adopted  by 
the  council,  the  plaintiff  was  employed  as  a  wit- 
ness on  the  arbitration  to  support  the  evidence 
of  the  valuer  of  the  corporation.  No  appoint- 
ment of  the  plaintiff  under  seal  was  made,  bat 
he  acted  as  witness  under  the  instructions  of  the 
valuer  who  was  so  appointed.  In  all  these  pro- 
ceedings the  corporation  erroneously  described 
itself  as  "  acting  as  the  local  board,"  and  its  seal 
as  **  the  seal  of  the  local  board  ;"  but  it  did  not 
appear  that  the  seal  of  the  local  board  was  anj 
other  than  the  municipal  seal.  In  an  action  by 
the  plaintiff  against  the  corporation  for  his  ser- 
vices as  a  witness  : — Held,  that  the  corporation 
and  the  local  board  could  not  be  treated  as  inde- 
pendent bodies  ;  that  the  plaintiff's  contract  was 
in  substance  with  the  corporation  ;  and  that  he 
was  entitled  to  recover.  AndrdUji  v.  Myda 
(^Mayor,  ^c),  9  L.  R.,  Ex.  302 ;  43  L.  J.,  Ex. 
174  ;  23  W.  R.  68. 


Under  8  ft  4  WiU.  4,  e.  eO—Validity.]— 


Wliere,  under  the  powers  conferred  by  5  &  6  will. 
4,  c.  76,  s.  88,  a  council  of  a  borough  had  taken 
upon  themselves  the  office  of  inspectors,  and  after- 
wards abandoned  it,  and  inspectors  were  a^n 
appointed  under  3  &  4  Will.  4,  c.  90  : — Held, 
that  this  appointment  was  invalid ;  that  the 
town  council,  having  once  elected  to  act  as  in- 
spectors, could  not  afterwards  abandon  that 
office ;  and  that  a  rate  made  by  the  inspectois 
last  appointed  was,  therefore,  void.  Quick  t.  iSif. 
Ives  (Churchwardens  and  Overseers'),  8  W.  R. 
414. 

Dismissal.] — ^A  bye-law  of  a  local  board 

of  health,  duly  made  and  confirmed,  forbade  the 
rescission  of  any  resolution  of  the  board,  unless 
at  a  meeting  where  at  least  as  many  members 
were  present  as  were  present  when  such  resolu- 
tion was  passed  : — Held,  that  such  bye- law  did 
not  apply  to  the  dismissal  of  the  clerk  to  the 
board  ;  for  a  resolution  to  effect  this  was  not  in 
the  nature  of  a  rescission  of  that  by  which  he 
had  been  appointed,  but  was  a  new  resolution  in 
itself.  Rwhards,  Ex  parte,  3  Q.  B.  D.  368  ;  47 
L.  J.,  Q.  B.  498  ;  38  L.  T.  684  ;  26  W.  R.  695. 

Such  clerk,  therefore,  holding  his  office  under 
the  Public  Health  Acts,  "  at  the  pleasure  of  the 
board,*'  could  not  obtain  a  quo  warranto  because 
of  his  dismissal  by  the  resolution  of  a  meeting- 
consisting  of  fewer  members  than  were  present 
when  he  was  appointed.    Ih, 

Chnrohwardens.] — Overseers,  in  3  &  4  Will.  4, 
c.  90,  include  churchwardens.  Reg,  v.  Bye 
(Justices),  10  L.  T.  626  ;  13  W.  R.  142. 

Overseers  include  churohwardens,  although  the 
parish  is  divided,  and  each  part  has  separate 
elected  overseers,  the  division  not  being  under 
13  &  14  Car.  2,  c.  12,  or  59  Geo.  3,  c.  134.  '  lb. 
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IV.    CONTRACTS  BY  AND  WITH. 

Oeneral  Principle.] — A  mimicipal  coiporatioii 
which  is  oonstitutea  a  local  board  of  health 
under  11  &  12  Vict.  c.  63,  maj  be  sued  on  a  con- 
tract entered  into  by  them  under  their  common 
seal,  according  to  the  proyisions  of  that  act 
Notoell  V.  Worcester  {Mayor,  J^o.),  9  Bx.  457  ;  2 
C.  L.  R.  981  ;  23  L.  J.,  Ex.  139  ;  18  Jar.  64. 

A  local  board  of  health  is  liable  on  contracts 
entered  into  by  them,  thoogh  the  proyisoes  in  s. 
85  haye  not  been  complied  with,  those  proyisoes 
being  only  directory  and  not  conditions  pre- 
cedent to  the  right  to  contract  with  third  parties. 
lb. 

Contracts  under  Seal — ^Value  more  than  lOZ.] 
By  11  &  12  Vict.  c.  63,  s.  86,  it  is  enacted,  that 
**  the  local  board  of  health  may  enter  into  all 
sach  contracts  as  may  be  necessary  for  carrying 
the  act  into  execution  ;  and  eyery  such  contract 
whereof  the  yalue  or  amount  shall  exceed  102., 
shall  be  in  writing,  and  sealed  with  the  seal  of 
the  local  board  :  *' — Held,  that  a  contract  which 
did  not  comply  with  this  condition  is  not  capable 
of  being  enforced.  Frend  y.  Dennett,  4  C.  B., 
N.  S.  676  ;  27  L.  J.,  C.  P.  314  ;  4  Jur.,  N.  S.  897. 

Exceeding  60;.]— By  s.  174  of  38  &  39 

Yict.  c.  66,  eyery  contract  made  by  an  urban 
authority  whereof  the  yalue  or  amount  exceeds 
50Z.  shall  be  in  writing  and  sealed  with  the  com- 
mon seal  of  such  authority.  The  defendants,  an 
urban  authority,  yerbally  directed  their  suryeyor 
to  employ  the  plaintiff  to  prepare  plans  for 
offices.  The  plans  were  prepared  by  the  plain- 
tiff, and  the  defendants  adyertised  for  tenders 
for  building  the  offices  in  accordance  therewith, 
but  when  these  were  sent  in,  it  was  found  that 
the  plaintiff's  plans  were  upon  too  expensiye  a 
scale,  and  the  intended  offices  were  not  erected. 
There  was  no  ratification  under  seal  of  the  act 
of  the  plaintiff's  suryeyor  in  procuring  the  plans. 
At  the  trial  the  jury  found  that  offices  were 
necessary  for  the  purposes  of  tiie  defendants, 
and  the  plaintiff's  plans  were  necessary  for  the 
erection  of  the  buildings  for  which  they  were 
designed,  and  that  the  cost  of  the  plans  was 
94Z. : — Held,  that,  assuming  the  contract  was 
founded  on  an  executed  consideration,  the  plain- 
tiff could  not  recoyer,  for  s.  174  was  imperatlye, 
and  not  directory,  and  applied  to  eyery  contract 
for  a  sum  exceeding  602.  entered  into  by  an 
urban  authority.  Semble,  that,  as  the  plaintiff's 
plans  did  not  enable  the  defendants  to  erect  the 
offices  required  by  them,  they  had  not  deriyed 
such  a  benefit  as  would  entitle  the  plaintiff  to 
sue  upon  an  executed  consideration.  Hunt  y. 
Wimbledon  Local  Board,  4  C.  P.  D.  48  ;  48  L.  J., 
C.  P.  207  ;  40  L.  T.  115  ;  27  W.  R.  123— C.  A. 
Affirming  3  C.  P.  D.  208  ;  47  L.  J.,  C.  P.  640  ; 
39  L.  T.  36  ;  26  W.  R.  830. 

Sect.  174  of  the  Public  Health  Act,  1876,  which 
directs  a  contract  made  by  an  urban  authority 
to  be  under  their  common  seal,  if  '*  the  yalue  or 
amount  exceeds  602.,"  applies  only  to  a  contract, 
the  parties  to  which  at  the  time  of  entering  into 
it  contemplate  that  it  shall  exceed  that  sum. 
Haton  y.  Basker,  7  Q.  B.  D.  629  ;  60  L.  J.,  Q.  B. 
444  ;  44  L.  T.  703  ;  29  W.  R.  697  ;  45  J.  P.  616 
— C.  A.  Reyersing  6  Q.  B.  D.  201  ;  50  L.  J., 
Q.  B.  194  ;  44  L.  T.  60 ;  29  W.  R.  398  ;  46  J.  P. 
191. 

Scarlet  feyer  haying  broken  out,  an  urban 
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sanitary  authority  appointed  a  committed  under 
s.  200  of  the  Pablic  Health  Act,  1875.  A  medical 
man  agreed  yerbally  with  the  committee  on  be- 
half of  the  urban  sanitary  authority,  to  attend 
the  patients  at  the  rate  of  6s,  3d,  per  cent,  per 
day,  and  attended  until  the  amount  due  wast, 
nearly  1002. : — ^Held  (affirming  the  judgment  of 
Stephen,  J.),  that  the  committee-men  were  not 
liable  to  pay  the  medical  man.  But  held  Trc- 
yersing  the  judgment  of  Stephen,  J.),  that 
although  more  than  602.  became  due,  it  was  not  a 
contract  "  whereof  the  valae  or  amount  exceeds 
602."  within  the  meaning  of  the  Public  Healtb 
Act,  1876,  s.  174,  because,  at  the  time  of  entering- 
into  it,  the  parties  had  not  ascertained  that  it 
would  exceed  602.,  and  that  the  urban  sanitary 
authority  were  liable  to  the  medical  man.  Ifunt 
y.  Wimbledon  Local  Board  (4  C.  P.  D.  48)  dis- 
tinguished,   lb. 


Executed  and  Executory  Contracts.  ]- 


The  174th  section  of  the  Public  Health  Act^ 
1876,  which  imperatiyely  requires  that   eyery 
contract  made  by  an  urban  authority,  whereof  th& 
yalue  or  amount  exceeds  602.,  must  be  in  writing, 
and  sealed  with  the  common  seal  of  such  autho- 
rity, applies  not  only  to  an  executory  but  also  to* 
an  executed  contract,  although  made  by  an  agent 
duly  appointed  under  seal.     The   defendiuits». 
being  an  urban  sanitary  authority,  by  contract 
under  seal  duly  employed  P.  to  construct  water- 
works.    One  of  the  terms  of  such  contract  was^ 
that  if  P.  should  make  default  the  defendants*' 
engineer  might  employ  persons  to  finish  it,  and 
charge  P.  with  the  expense.     P.  made  default,, 
and  the  defendants*  engineer,  who  had  been 
appointed  under  seal,  by  contract  in  writing  em> 
ployed  the  plaintiffs  not  only  to  finish  P.*s  con- 
tract, but  to  execute  certain  additional  works- 
not  specified  therein.    The  plaintiffs  executed 
such  works,  and  the  defendants  had  the  benefit 
of  them.    The  defendants,  acting  throughout  as. 
an  urban  sanitary  authority,  approyed  the  con- 
tract of  their  engineer  with  the  plaintiff,  but 
none  of  the  proyisions  of  the  174th  section  of  the- 
Public  Health  Act,  1876,  were  complied  with  in 
relation  to  such  contract : — Held,  that  such  con- 
tract was  not  binding  on  the  defendants.    Young 
y.  Leamington  Qtrporation,  8  Q.  B.  D.  679  ;  61 
L.  J.,  Q.  B.  292  ;  46  L.  T.  655  ;  30  W.  R.  600  ; 

46  J.  P.  616— C.  A.     Affirmed,  8  App.  Cas.  617  ; 
62  L.  J.,  Q.  B.  713  ;  49  L.  T.  1  ;  31  W.  R.  926  ^ 

47  J.  P.  660— H.  L. 


Agreement  to  Gompromise.] — ^An  agree- 


ment between  a  local  board  and  a  person,  against 
whom  an  action  to  restrain  his  interference  with 
a  public  highway  had  been  commenced  by  the-* 
local  board,  that  the  action  should  be  settled  by 
his  paying  the  costs  of  the  board  (which  exceeded 
602.),  and  undertaking  not  to  build  on  the  un- 
built land,  the  board  agreeing  not  to  proceed, 
further  as  to  pulling  down  the  obstruction,  i» 
not  a  contract  within  the  Public  Health  Act, 
1876,  necessaiy  for  carrying  the  act  into  execu- 
tion (s.  173)  so  as  to  require  to  be  sealed  with- 
the  common  seal  of  the  local  board  under  s.  174  ; 
and  therefore  such  agreement,  though  not  under 
seal,  is  capable  of  being  enforced  by  the  board. 
Attorfiey- General  y.  Oaskill,  22  Ch.  D.  637  ;  62 
L.  J.,  Ch.  163  ;  47  L.  T.  666  ;  31  W.  R.  136. 

In  other  Cwei.]— &«  Company—^ 

POBATION. 
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Binding  npon  Batei.]— A  board  of  health  has 
no  power  to  enter  into  a  contract  which  can  bind 
the  rates  of  the  particular  district,  unless  Bach 
contract  is  made,  and  the  engagements  therein 
contained  entered  into,  in  the  mode  prescribed 
by  the  11  and  12  Vict.  c.  63.  Ih-end  v.  Dennett, 
5  L.  T.  73. 

A  court  of  equity  has  jurisdiction  to  adjudicate 
upon  the  validity  of  such  contract,    lb, 

Inoonsiitent  with  Aot  of  Parliament.]— By  an 
agreement  between  the  N.  local  board  and  the  G. 
local  board,  it  was  agreed  that  the  K.  board  should 
make -a  sewer  and  allow  the  sewers  of  the  C. 
district  to  .drain  into  it,  but  the  sewage  of  any 
other  districts  or  places  was  not  to  be  permitted 
by  the  C.  board  to  pass  into  their  sewers  so  as  to 
discharge  into  the  sewer  to  be  made  by  the  N. 
board.  Under  acts  of  parliament  then  in  exist- 
ence, the  owner  of  premises  beyond  the  limits  of 
a  district  had  power  to  make  a  sewer  to  com- 
municate with  the  sewers  of  the  district,  and  by 
an  act  subsequently  passed  similar  powers  were 
given  : — Held,  that  the  provisions  of  the  agree- 
ment were  overruled  by  the  subsequent  act,  and 
that  the  N.  board  could  not  restrain  the  C.  board 
and  the  owners  of  premises  beyond  their  district 
from  making  sewers  which  would  discharge  into 
the  sewer  of  the  N.  district : — Held,  also,  that  the 
agreement  must  be  taken  to  have  been  made  sub- 
ject to  the  provisions  of  the  law  then  existing, 
under  which  the  owners  of  premises  beyond  the 
O.  district  had  similar  powers.  Neunngtan  Local 
JSoard  v.  Cottingham  Local  Boards  12  Ch.  D. 
725  ;  48  L.  J.,  Ch.  226  ;  40  L.  T.  68. 

To  pay  Employ^i— Extra  Work.]— On  a  con- 
tract by  a  board  of  health  to  employ  an  engineer 
about  works,  and  pay  him  bOOl.  during  two  years, 
he  undertaking  to  do  his  best  in  order  to  com- 
plete the  works  within  that  period  : — Held,  that 
the  board  was  not  liable  for  refusing  to  allow  him 
ix)  cany  on  the  works  beyond  that  time,  although 
*he  delay  was  caused  by  their  fault  or  default, 
they  paying  him  the  whole  600/, ;  nor  were  they 
liable  for  any  extra  work  not  contracted  for  by 
deed.  Rutledge  v.  Famham  Local  Board  of 
Healthy  2  F.  &  F.  406. 

Salary  TTnproTided  for.]— A  local  act  for 

Tegulating  the  markets  in  a  town,  created  trustees 
for  carrying  out  its  objects,  vested  property  in 
them,  and  gave  them  power  to  levy  tolls  and 
rateSy  and  to  borrow  money  on  mortgage  of  such 
tolls  and  rates.  It  was  provided,  that  out  of  the 
first  moneys  received,  the  trustees  should,  in  the 
^rst  place,  pay  the  costs  and  expenses  of  passing 
the  act,  and  apply  the  remainder,  at  the  discre- 
tion of  the  trustees,  in  payment  of  the  rents  and 
fines,  and  in  the  purchases  and  other  expenditure 
pointed  out  by  the  act,  including  the  payment  of 
the  salary  to  the  organist  of  the  church,  and  the 
«everal  principal  sums  of  money  and  interest  bor- 
rowed on  mortgage  :— Held,  in  an  action  on  the 
case,  by  the  organist  of  the  church,  against  the 
local  board  of  health,  for  a  breach  of  duty  in 
dimply  refusing  to  pay  his  salary,  that  he  and  the 
board  stood  in  the  relation  to  each  other  of  trustee 
And  cestui  que  trust ;  and  as  the  board  had  not,  in 
the  exercise  of  its  discretion,  specifically  appro- 
priated an  amount  as  payable  to  the  organist,  no 
^action  could  be  maintained  against  the  board  for 
the  recovery  of  the  salary,  the  remedy  being  in 


equity.    Edwards  v.  Lowndei,  1  £1.  dc  BL  81 ;  22 
L.  J.,  Q.  B.  104  ;  17  Jur.  412. 

Indemnity  to  Cdntraotor.J — ^A  local  board  of 
health  for  a  non-corporate  district  gave  notice  to 
the  owners  of  the  premises  fronting,  adjoining,  or 
abutting  on  certain  streets,  requiring  them  to 
sewer,  level,  pave,  flag,  and  channel  ttie  same, 
which  notices  not  being  complied  with  within 
the  specified  time,  the  boud  entered  into  contracts 
with  a  third  person  for  their  performance ;  which 
contained  provisions  that  the  contractor  was  to 
be  paid  for  the  work  when  the  money  was  col- 
lected from  the  owners  of  the  adjacent  properties : 
the  work  was  done  accordingly,  but  the  owners 
having  refused  payment,  justices  before  whom 
they  were  summoned  for  non-payment  dismissed 
the  summonses  : — Held,  that  the  contractor  was 
entitled  to  sue  the  board  of  health  for  the  work 
done  by  him  under  the  contracts.  Worthtngtim  t. 
Sudloto,  2  B.  &  S.  508  ;  81 L.  J.,  Q.  B.  131 ;  8  Jot., 
K.  S.  668 ;  6  L.  T.  283  ;  10  W.  B.  621. 

Party  te  Sue.] — A  contract  was  entered  into 
with  the  defendant  by  five  persons  named,  who 
were  members  of  a  local  board  of  health,  for 
works  to  be  done  by  the  defendant.  The  five 
covenanted  for  themselves,  their  heirs,  execntors, 
and  administrators,  but  the  contract  professed  to 
be  entered  into  by  them  for  and  on  behalf  of  the 
local  board : — Held,  that  the  clerk  to  the  local 
board  was  the  proper  person  to  sue  for  a  breach  of 
this  contract  by  virtue  of  11  &  12  Vict,  a  ^,  s. 
138.     Cohham  v.  JETolcombe,  8  G.  B.,  N.  S.  815. 


V.    JURISDICTION. 

1.  STBBBTS  AlTD  BOAD& 

a.  What  Incladed  in. 

Deflnition  of  Street]— The  word  "street"  in 
the  Towns  Police  Glauses  Act,  1847,  and  the  Pub- 
lic Health  Act,  1848,  means  a  place  to  which  the 
public  have  a  right  of  access,  and  does  not  in- 
elude  a  spot  firom  which  the  public  may  be  shut 
out  by  the  owner  of  the  soil.  CttrtU  t.  JBrnberw, 
7  L.  R.,  Ex.  369 ;  42  L.  J.,  M.  G.  39 ;  21  W.  B. 
143. 

A  piece  of  ground  dedicated  by  user  to  the 

Eublic  as  a  road  is  not  a  "  street,  not  being  a 
ighway"  within  the  Public  Health  Act,  1848, 
s.  69.  MealeyT,  Batley  (^Corporation),  19  Ix,  B., 
Eq.  375  ;  44  L.  J.,  Ch.  642. 

line  of  Buildings.] — Under  the  Towns 

Improvement  Glauses  Act,  1847,  s.  66,  the  com- 
missioners may  allow,  upon  such  terms  as  they 
think  fit,  any  building  within  the  limits  of  the 
special  act  to  be  set  forward,  for  improving  the 
line  of  the  street  in  which  such  building  or  any 
building  adjacent  thereto  is  sitnatedL  '*  Street " 
is  here  used  in  its  popular  acceptation  of  a  line  of 
buildings,  and  does  not  include  a  highway  gene> 
rally.  The  commissioners  have  no  power  uider 
this  section  to  divert  a  highway  by  widening  it, 
and  closing  a  longitudinal  part  of  the  old  high- 
way ;  to  do  this  they  must  apply  to  the  magis- 
trates under  the  Highway  Acts.  Beg,  v.  PUUtSf 
49  L.  J.,  Q.  B.  848  ;  43  L.  T.  169  ;  28  W.  R.  916  ; 
44  J.  P.  765. 


Finding  of  Fast  by  JnstleM.]'By  s.  4  of 

the  Public  Health  Act,  1876,  "  in  this  act,  if  not 
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inconsistent  with  the  context,  the  following 
words  and  expressions  have  the  meaning  herein- 
after respectively  assigned  to  them/*  and  (amongst 
other  definitions)  ^'  street  inclades  any  road/*  &c. 
By  s.  150,  "where  any  street  within  any  urban 
district  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)"  is  not  sewered,  payed, 
and  channelled  to  the  satisfaction  of  the  urban 
authority  they  may  give  notice  to  the  owners  of 
the  adjoining  premises  to  sewer,  &c.,  the  street, 
and  on  failure  to  comply  with  the  notice  the 
urban  authority  may  execute  the  works  them- 
selves, and  recover  the  expense  of  so  doing  from 
the  adjoining  owners  in  a  summary  manner. 
Summary  proceedings  having  been  taken  by  an 
urban  authority  to  recover,  under  s.  150,  the 
expense  of  sewering,  &c.,  a  road  within  the 
district  which  was  not  a  highway  repairable  by 
the  inhabitants  at  large  : — Held,  that  it  was  a 
question  of  fact  for  the  justices  to  determine 
whether  or  not  the  road  was  a  street  within  s. 
150,  and  that  they  were  not  bound  to  find  as 
matter  of  law  that  it  was  a  street  by  the  terms 
of  the  definition  in  s.  4.  Maude  v.  Baildon 
Local  Board,  10  Q.  B.  D.  394  ;  48  L.  T.  874  ;  47 
J.  P.  644. 


— Held,  that  the  road  was  a  "  new  street  *'  within 
the  Act,  but,  reversing  the  decision  of  the  Court 
of  Appeal,  that  the  urban  authority  were  not 
entitled,  under  a  bye-law  for  regulating  the 
width  of  a  street,  to  disapprove  of  and  pull  down 
houses  in  the  coarse  of  erection  in  a  new  street, 
on  the  ground  that  the  building  line  was  too  near 
the  roadway.  RoHfuon  v.  Barton  Loeal  Board, 
8  App.  Cas.  798 ;  63  L.  J.,  Ch.  226  j  50  L.  T.  67  ; 
32  W.  R.  249— H.  L.  (B.). 

Gonyenion.] — The    appellant   built  six 


Ineludei  Houmi.] — ^The  word  *' streets  " 

in  the  Local  Government  Act,   1858  (21  &  22 

.  Vict.  c.  98),  s.  32,  means,  not  only  the  roadway, 
but  the  houses  and  the  ground  on  which  they 
are  built,  on  each  side  the  roadway.  Baker  v. 
Portsmouth  {Mayor,  Jjro.\  3  Ex.  D.  4 ;  37  L.  T. 
381  ;  25  W.  R.  677.  Affirmed,  3  Ex.  D.  157  ;  47 
L.  J.,  Ex.  223  ;  37  L.  T.  822  ;  26  W.  R.  303— C.  A. 
Street  may  include  as  well  the  houses  abut- 

.  ting  upon  or  fronting  a  public  thoroughfare,  as 
the  actual  roadway  or  footways.  Yet  the  strict 
and  prim&  facie  meaning  of  the  word  is  con- 
fined to  the  roadway  and  footways.  London, 
Chatham  and  Dover  Railway  Company  v. 
London  {Mayor,  Jfe,),  19  L.  T.  250. 

Hew  Streets.]— The  11  &  12  Vict.  c.  63,  s.  69, 
does  not  empower  a  local  board  to  make  new 
streets,  and  rate  the  owners  of  the  adjoining  land 
for  paving  them  ;  but  the  enactment  only  applies 
to  existing  streets  not  repairable  by  the  parish. 
King ston-upon- Hull  Local  Board  of  Health  v. 
Jomt,  1  H.  &  N.  489  ;  26  L.  J.,  Ex.  289;  2  Jur., 
N.  S.  1193. 

Country  Bead  becoming  a  Street.] — ^A 

country  road,  which  had  long  been  a  public 
highway,  and  was  therefore  a  "  street "  within 
the  above  acts,  though  there  had  been  very  few 
houses  along  its  sides,  was  in  course  of  becoming 
a  street  in  the  ordinary  acceptation  of  the  term, 
by  the  erection  of  houses  on  both  sides,  but  those 
houses  were  scattered  singly  and  in  small  groups 
at  irregular  distances,  and  did  not  form  con- 
tinuous lines.  The  urban  authority  made  bye- 
laws  to  regulate  "new  streets/*  and  acting,*^ as 
they  considered,  under  those  bye-laws,  dis- 
approved the  building  plans  of  a  lessee  of  a 
plot  of  ground  on  one  side  of  the  above  road,  on 
the  ground  that  the  proposed  houses  would  con- 
travene their  building  line,  and  be  built  within 
the  line  of  the  existing  buildings  on  that  side  of 
the  street.  The  buildings  were  nevertheless 
commenced  in  accordance  with  the  disapproved 
plan,  and  the  urban  authority,  relying  upon 
their  bye-laws,  called  upon  the  lessee  to  shew 
cause  why  his  buildings  should  not  be  removed  : 


cottages  upon  a  piece  of  garden  ground  in  a  lane 
6  feet  wiae  ana  250  feet  long,  which  was  ad- 
mitted to  be  a  street  within  the  meaning  of  the 
definition  of  that  word  in  the  Public  Health 
Acts : — Held,  that  the  justices  were  not  justified 
in  coming  to  the  conclusion  that  the  land  had 
been  converted  into  a  "  new  street,"  and  there- 
fore they  were  wrong  in  convicting  the  appellant 
for  having  violated  certain  bye-laws  made  by  the 
urban  sanitary  authority  pursuant  to  the  powers 
contained  in  the  Public  Health  Act,  1848,  and 
the  Local  Government  Act,  1858,  one  of  which 
provided  that  every  new  street  n9t  being  a  car- 
riage road  should  be  laid  out  and  formed  at  least 
18  feet  wide.  Williams  v.  Powniny,  48  L.  T. 
672  ;  47  J.  P.  486. 

Bye-Lawi — **  Person  who  lays  ont  Hew 


Street."] — An  urban  sanitary  authority  made 
bye-laws  under  s.  157  of  the  Public  Health  Act, 
1875.  By  the  first  bye-law  it  was  provided  that 
"  every  person  who  lays  out  a  new  street 
shall,  as  regards  the  minimum  width  of  such 
street,  comply  with  such  of  the  requirements 
hereinafter  specified  as  shall  be  applicable  to  the 
case:*' — Held,  that  a  person  who  in  accordance 
with  his  contract  with  a  building  owner  simply 
builds  along  the  line  of  street  already  laid  out  by 
such  owner  is  not  a  "  person  who  lays  out  a  new 
street "  within  the  meaning  of  the  bye-law. 
Sunderland  {Mayor)  v.  Brown,  43  L.  T.  478  ; 
44  J.  P.  831. 

Bating  of.]— &«  infra,  Ratss. 

In  the  Xetropolif.] — See  Metbopolis. 

b.  Property  in. 

Street  <«  yeiting "  in  TTrban  Authority.]  — 

FlaintifE  was  lessee,  under  a  local  board,  the 
urban  authority,  of  the  right  of  pasturage  over 
the  herbage  at  the  side  of  a  public  road,  which 
was  a  "street"  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  which,  therefore,  by  s.  149 
"vested  in  and  was  under  the  control  of*  the 
local  board.  He  was  also  lessee  to  the  same 
extent  of  the  herbage  at  the  side  of  the  private 
road,  within  the  district  of  the  board,  and  he 
turned  out  his  cattle  to  graze  on  both  roads. 
Defendant  turned  ont  his  cattle  on  the  same 
roads  without  any  right  to  do  so  : — Held,  that 
plaintiff  could  maintain  an  action  against  defen- 
dant for  depasturing  the  public  road,  inasmuch 
as  that  road  "  vested  **  in  the  local  board,  which 
thereby  acquired  such  a  property  in  the  soil  of 
the  road  as  was  necessary  for  the  purpose  of 
exercising  the  powers  over  the  road  given  by  the 
statute,  and  which  therefore  could  give  plainti 
a  title  to  the  pasturage  ;  but  that  he  could  ^ ' 
do  so  with  respect  to  the  private  road,  fo 
local  board  could  not  give  him  any  title 
pasturage,  and  he  had  no  such  possess' 
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enabled  him  to  maintain  an  action  against  de- 
fendant for  interfering  with  his  enjoyment  of 
the  pasturage  on  that  road.  Coverdale  y.  Churl- 
ton,  4  Q.  B.  D.  104  ;  48  L.  J.,  Q.  B.  128  ;  40  L.  T. 
88  ;  27  W.  R.  257— C.  A.  Affirming  S,  C,  3  Q. 
B.  D.  376  ;  47  L.  J.,  Q.  B.  446  ;  26  W.  R.  687. 


twmy  **yeitiiig"  in  Local  Board.]— The 
commissioners  appointed  in  pursuance  of  the 
South  Wales  Turnpike  Act,  1844  (by  which  act, 
also,  the  roads  of  the  county  of  Glamorganshire 
were  vested  in  the  defendant  board),  directed 
that  a  certain  road,  situated  within  the  borough 
of  S.,  should  be  continued  a6  a  turnpike  road, 
and  in  1845  a  toll-gate  was  erected  on  it,  at 
which  tolls  have  been  collected  up  to  the  present 
time.  In  the  year  1850  a  provisional  order  was 
made,  by  which  the  Public  Health  Act,  1848, 
was  applied  to  the  borough  of  S.,  and  a  local 
board  of  health  for  the  borough  was  appointed. 
By  the  68th  section  of  that  act  it  is  provided 
that  all  present  and  future  streets,  being  high- 
ways without  any  district,  shall  vest  in  and  be 
under  the  management  of  the  local  board  of 
health,  and  that  board  is  directed  to  repair  these 
roads.  By  15  &  16  Vict.  c.  42,  s.  13,  it  is  declared 
that  the  word  "  highway  "  in  the  above  section 
shall  mean  **  any  highwagr  repairable  by  the  in- 
habitants at  large  : " —  Held,  that,  though  the 
road  in  question  was  in  fact  a  street,  it  was  not 
a  ''highway  repairable  by  the  inhabitants  at 
large,"  and'  therefore  had  not  become  vested  in 
the  local  board  of  health,  but  had  remained 
vested  in  and  subject  to  the  powers  of  the  de- 
fendant board.  Nutter  v.  Aocrington  Local 
Board  (4  Q.  B.  D.  375)  distinguished.  The  com- 
missioners having  done  certain  acts  more  than 
thirty  years  ago  which  had  ever  since  been  acted 
on,  the  court  refused  to  review  their  decision, 
though  it  appeared  wrong.  Swanttea  Improve- 
ment Company  v.  County  Roads  Board  QOla- 
morgatiihire),  41  L.  T.  583. 

o.  Power  of  Alteration. 

ITniform  Leyel  —  Adjacent  Streets.] — Under 
11  &  12  Vict.  c.  63,  8.  69,  a  local  board  of  health 
has  power  only  to  require  a  street  to  be  levelled 
with  reference  to  any  want  of  inequality  or  want 
of  uniformity  in  the  street  itself.  The  local  board 
has  no  power  to  require  the  level  of  a  street  to 
be  raised  or  lowered  so  as  to  bring  it  into  uni- 
formity with  the  adjacent  streets.  Caley  v. 
Xingtton'Vpon'H'ull  Local  Boards  5  B.  &  S.  815  ; 
34  L.  J.,  M.  C.  7 ;  11  Jur.,  N.  S.  171 ;  11  L.  T. 
339  ;  13  W.  R.  143. 

Tnuteei  for  Paving— Who  are.]— The  20  &  21 
Vict.  c.  50,  s.  2,  applies  only  to  bodies  charged 
with  the  duty  of  executing  local  and  personal 
acts  of  the  kind  mentioned  in  the  enactment, 
and  a  local  board  of  health  constituted  under 
11  &  12  Vict.  c.  63,  are  not  trustees  acting  under 
an  act  for  paving,  &c.,  within  the  meaning  of 
that  enactment.  Swin/ord  v.  Keble^  1  L.  R.,  Q.  B. 
54  ;  14  L.  T.  770  ;  14  W.  R.  858  ;  7  B.  &  S.  573. 

Alteration  of  Tnmpike  Boad— Liability  for 
Damafre.]— By  the  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63),  s.  68,  streets  being  highways 
within  the  district  of  a  local  board  ^all  vest  in 
and  be  under  the  management  of  the  board,  and 
the  board  shall  cause  all  such  streets  to  be 
levelled,  paved,  flagged,  channelled,  altered,  and 


repaired  as  occasion  may  require. — By  the  inter- 
pretation clause  (8.2)  :  "The  word  *  street 'shall 
apply  to  and  include  any  highway  (not  being  a 
turnpike  road)."  By  s.  144  compensation  shall 
be  made  to  all  persons  sustaining  any  damage 
by  reason  of  the  exereise  of  the  powers  of  the 
act ;  and  in  case  of  dispute  as  to  amount,  the 
same  shall  be  settled  by  arbitration  in  the 
manner  provided  by  the  act. — ^The  footpath  of  a 
street  which  was  a  highway  and  also  a  turnpike 
road  within  the  district  of  a  local  board,  was 
altered  by  them  under  an  agreement  with  the 
turnpike  trustees,  so  as  to  raise  the  level  of  the 
footpath  in  front  of  the  house  of  the  plaintiff 
and  cause  him  damage : — Held,  by  Brett  and 
Cotton,  h.  JJ.  (Bramwell,  L.  J.  dissenting), 
that  a  street  which  is  also  a  turnpike  road  is 
not  excluded  by  s.  2  from  the  operation  of  ss.  68 
and  144,  and  that  the  plaintifi  was  therefore 
entitled  to  recover  compensation  from  the  board 
in  the  manner  prescribed  by  s.  144.  Nutter  v. 
Acerington  Local  Board,  4  Q.  B.  D.  376;  48 
L.  J.,  Q.  B.  487  ;  40  L.  T.  802— C.  A  Reversing 
8,  C.y  38  L.  T.  609. 


Aoeeii  to  House  Impeded.]  —  A  local 


board  of  health  gave  notice,  under  11  &  12  Vict, 
c.  63,  8.  69,  to  the  owner  of  a  house  abutting  on 
a  street  to  level  and  pave  it,  and  in  default  of 
the  owner,  they  did  the  work  themselves.  By 
the  alteration  so  caused  in  the  level  of  the  street, 
the  access  to  the  house  was  rendered  difQcoIt 
and  dangerous : — Held,  that  the  owner  was  en- 
titled to  compensation  under  s.  144.  Reg,  t. 
Wallasey  Local  Board,  4  L.  R.,  Q.  B.  351 ;  88 
L.  J.,  Q.  B.  217  ;  21  L.  T.  90  ;  17  W.  R.  766. 

Breaking  up  Priyate  Boad.] — ^A  corporation, 
affecting  to  act  under  the  provisions  of  their 
local  act,  commenced  to  break  up  and  excavate 
a  private  road  belonging  to  the  plaintiff,  and 
situate  within  the  borough,  for  the  purpose  of 
laying  down  a  sewer : — Held,  that  on  the  con- 
struction of  tlie  local  act,  taken  with  the  provi- 
sions contained  in  the  Public  Health  Act,  1848, 
the  Sewage  Utilization  Act,  1865  (28  &  29  Vict, 
c.  76),  and  the  Public  Health  Act,  1876,  the  road 
was  a  street  within  those  acts,  and  that  the  cor- 
poration had  power  to  lay  down  the  sewer  there- 
under and  for  that  purpose  to  break  up  the  soil 
thereof.  Taylor  v.  Oldlui/m  Corporation,  4  Ch. 
D.  395  ;  46  L.  J.,  Ch.  105  ;  36  L.  T.  696  ;  25  W. 
R.  303—0.  A. 

Injunction  restraining  nnneeessary  Damaga.] 
— ^A  local  board  of  health  in  repairing  and  im- 
proving a  road  under  the  powers  of  the  Public 
Health  Act,  1848  (11  4c  12  Vict.  c.  63),  raised 
a  footpath  by  the  side  of  the  road  a  few  inches, 
the  effect  of  which  was  to  prevent  water  which 
f eU  upon  the  space  between  a  warehouse  of  the 
plaintiff  in  which  needles  were  stored .  and  the 
road  from  draining  into  the  road.  On  a  bill  filed 
by  him  against  the  local  board  for  an  injunction  : 
— Held,  that  they  had  no  right  to  make  improve- 
ments in  a  way  calculated  to  cause  unnecessaiy 
injury  to  the  plaintiff ;  that  the  evil  complained 
of  was  one  of  easy  remedy,  and  that  the  case 
was  not  one  for  pecuniary  compensation  ;  and  a 
mandatory  injunction  was  granted  to  prevent 
the  local  board  from  allowing  such  water  to 
remain  dammed  up  to  the  injury  of  the  plaintiff. 
Milward  v.  Redditch  Local  Board,  21  W.  R. 
429. 
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d.  Obstmotlonfl  in. 

BemoTftl  of— ITotioe.]— The  owner  in  fee  of  a 
house  abatting  on  the  highway  in  1858  wrong- 
fully enclosed  a  portion  of  the  highway  as  a 
garden.  In  1873,  the  local  board  of  health  served 
A  notice  on  the  occnpier  to  remove  the  obstruc- 
tion, and  stating  that  in  default  it  would  be 
removed  at  his  expense.  On  a  bill  filed  by  the 
occupier  and  owner  to  restrain  the  local  board  : 
— Held  (assuming  the  enclosure  to  be  wrongful), 
the  board  had  power,  nnder  10  &  11  Vict.  c.  34 
(The  Towns  Improvement  Clauses  Act,  1847), 
ss.  69  and  70,  to  remove  the  garden,  as  an  ob- 
struction to  the  safe  and  convenient  passage 
along  the  highway.  Bagthato  v.  Buxton  Local 
Board,  1  Ch.  D.  220  ;  45  L.  J.,  Ch.  260 ;  34  L.  T. 
112  ;  24  W.  R.  231. 

Penalty  for.] — A  person  had  an  auction  cara- 
van, standing  in  the  market-place  of  a  town,  for 
which  he  paid  a  rent  or  toll  to  the  improvement 
commissioners,  appointed  by  a  local  act  the  lords 
of  the  manor.  The  caravan  was  only  3  ft.  from 
a  public  street  of  the  town,  and  many  persons 
obstructed  the  thoroughfare  by  stopping  to  listen 
to  his  sales.  The  justices  convicted  him  under 
10  &  11  Vict.  c.  89  (The  Town  Police  Clauses 
Act,  1847),  8.  28,  of  causing  an  obstruction  in  a 
thorough^re  : — Held,  that  what  he  did  was  not 
an  offence  within  that  act.  Ball  v.  Ward,  33 
L.  T.  170. 


2.  Buildings. 

a.  Beflnltlon. 

<<  ITew  Building ''  —  Jurisdiction  of  Jiuticei.] 
— A  local  board,  having  power  to  make  bye-laws 
nnder  the  Local  Government  Act,  1858  (21  &  22 
Vict.  c.  98),  s.  34,  made  and  published  a  bye- 
law  enjoining,  nnder  penalty,  that  a  notice 
should  be  given  to  its  surveyor  of  any  new 
building  erected,  or  intended  to  be  erected, 
within  its  district.  D.,  having  in  his  back-yaid 
a  stable,  pulled  the  same  down,  and  with  a 
4mall  part  of  the  materials  and  a  quantity  of 
new  materials,  built  a  stable  partly  on  the 
former  site,  but  chiefly  oh  a  new  site,  in  another 
part  of  the  yard.  The  justices,  having  dismissed 
a  summons  against  D.  for  an  infringement  of 
the  bye-law  in  not  giving  notice  of  the  erection 
of  this  structure  to  the  surveyor,  on  the  ground 
that  they  did  not  consider  the  erection  a  new 
building  within  the  meaning  of  the  statute  and 
bye-law : — Held,  that  this  was  a  "  new  building." 
Held,  also,  that  the  question  of  new  building  or 
not  was  not  one  within  the  justices'  province  on 
evidence  and  inspection  absolutely  and  conclu- 
sively to  determine,  but  was  a  question  of  legal 
definition,  and  that  the  justices'  decision  was 
based  upon  a  construction  which  might  be  re- 
viewed by  the  court.  Hohhi  v.  Banco,  9  L.  R., 
C.  P.  30  ;  43  L.  J.,  M.  C.  21 ;  29  L.  T.  687 ;  22 
W.  R.  90. 

Gonftmction  of  Bye-Law.] — A  local  board 

made  bye-laws  with  a  general  heading,  following 
the  language  of  21  &  22  Vict,  c  98,  s.  34.  The 
first  bye-law  was  also  headed,  "  width  and  level 
of  new  streets."  It  provided  for  the  width  of 
new  streets,  dividing  them  into  front  streets, 
cross  streets,  and  back  streets  ;  and  went  on,  in 
a  subsequent  paragraph,  to  provide  "  that  no 


dwelling-house  shall  be  built  immediately  ad- 
joining any  back  street  without  the  special 
permission  of  the  local  board  : " — Held,  that  this 
provision  applied  only  to  new  back  streets,  and 
not  to  a  new  building  in  an  old  back  street. 
Shiel  V.  Sunderland  (^Mayor,  Jf'cJ),  6  H.  &  N. 
796;  SOL.  J.,  M.  C.  215. 

Bvildiii^  in  <<]rew  Street."]  —  A  country 
road,  which  had  long  been  a  public  highway, 
and  was  therefore  a  '*  street"  within  the  above 
acts,  though  there  had  been  very  few  houses 
along  its  sides,  was  in  course  of  becoming  a 
street  in  the  ordinary  acceptation  of  the  term, 
by  the  erection  of  houses  on  both  sides,  but 
those  houses  were  scattered  singly  and  in  small 
groups  at  irregular  distances,  and  did  not 
form  continuous  lines.  The  urban  authority 
made  bye-laws  to  regulate  **new  streets,"  and 
acting,  as  they  considered,  under  those  bye-laws, 
disapproved  the  building  plans  of  a  lessee  of  a 
plot  of  ground  on  one  side  of  the  above  road,  on 
the  ground  that  the  proposed  houses  would  con- 
travene their  building  Ime,  and  be  built  within 
the  line  of  the  existing  buildings  on  that  side  of 
the  street.  The  buildings  were  nevertheless 
commenced  in  accordance  with  the  disapproved 
plan,  and  the  urban  authority,  relying  upon 
their  bye-laws,  called  upon  the  lessee  to  shew 
cause  why  his  buildings  should  not  be  removed  : 
— Held,  that  the  road  was  a  ^  new  street "  within 
the  Act,  and  that  the  urban  authority  was  not 
entitled  under  a  bye-law  for  regulating  t^e  width 
of  the  street  to  disapprove  of  and  pull  down 
houses  in  the  course  of  erection  in  a  '*  new 
street "  on  the  ground  that  the  building  line  was 
too  near  the  roadway.  Robinson  v.  Barton  Local 
Board,  8  App.  Cas.  798 ;  53  L.  J.,  Ch.  226 ;  50 
L.  T.  57  ;  32  W.  R.  249. 


b.  Powers  over, 
i.  Oeneral  Regulations, 

Thiokneii  of  Walls.] — A  local  board  of  health 
made  a  bye-law  under  11  &  12  Vict.  c.  63,  s.  115, 
and  21  &  22  Vict,  a  98,  s.  34,  as  to  the  structure 
of  new  buildings,  requiring  the  party-wall  of  a 
house  of  more  than  one  storey  to  be  built  of  the 
thickness  of  nine  inches,  subject  to  a  penalty, 
and  by  another  bye-law  a  penalty  was  imposed 
of  forty  shillings,  de  die  in  diem,  in  case  of  a 
continuing  offence  under  other  bye-laws  after 
written  notice  by  the  board  to  the  offender.  A 
person  built  a  house  of  more  than  one  storey 
with  a  party-wall  of  a  thickness  of  four-and-a- 
half  inches,  and  sold  and  disposed  of  the  house 
and  did  nothing  more  to  it.  Five  months  after- 
wards he  was  fined  under  the  former  bye-law. 
Subsequently,  notice  having  been  given  to  him 
to  make  the  walls  of  the  requisite  thickness,  he 
was  fined  again  under  the  latter  bye-law  in  a 
continuing  penalty  for  seven  days  of  five 
shillings  a  day : — Held,  that  the  latter  bye-law 
did  not  apply  to  an  offence  of  this  description, 
which  was  complete  before  the  first  conviction, 
and  that  the  latter  conviction  was  therefore  bad. 
Jfarshall  v.  Smith,  8  L.  R.,  C.  P.  416  ;  42  L.  J., 
M.  C.  108  ;  28  L.  T.  538. 

By  3  &  4  Vict.  c.  85,  s.  6,  "  all  partitions  be- 
tween  any  chimney  or  flue  ....  shall  be  of 
brick  or  stone,  and  at  least  equal  to  half  a 
brick  in  thickness."  A  subsequent  local  statute 
enacted  that  '*  the  chimneys  and  flues  of  ever^ 
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new  building  shall  be  constracted  in  such  mode 
and  of  &uch  materials  and  dimensions  as  shall 
from  time  to  time  be  determined  or  approTed  by 
the  corporation/*  and  then,  if  no  direction  should 
be  given  by  the  corporation,  prescribed  certain 
directions  different  orom  those  contained  in  3  &  4 
Vict.  c.  85,  s.  6.  A  master  builder  built  a 
chimney,  not  in  accordance  with  the  provisions 
of  3  &  4  Vict.  c.  85,  s.  6,  and  he  was  convicted 
before  justices  of  an  offence  against  that  act : — 
Held,  that  the  local  statute  had  not  repealed 
3  &  4  Vict.  c.  85,  8.  6,  and  that  the  conviction 
was  right.  Hill  v.  Hall,  1  Kx.  D.  411  ;  45  L.  J., 
M.  C.  153  ;  35  L.  T.  860. 


Party  liable.] — B.  contracted  with  W., 


the  owner  of  land,  to  erect  seventy-six  houses 
thereon  for  a  certain  price  and  on  certain  terms, 
and  lodged  plans  with  the  urban  sanitary 
authority.  After  erecting  fifty-nine  houses  B. 
agreed  on  1st  September  with  C.,  that  C  should 
erect  the  rest  of  the  houses  at  a  certain  price, 
and  C,  in  erecting  the  houses,  made  the  walls 
insufficient,  and  not  in  compliance  with  the  bye- 
law  of  the  urban  sanitary  authority,  but  C.*s 
violation  of  the  bye-law  was  after  Ist  September, 
when  B.  had  ceased  to  have  anything  to  do  with 
the  buildings  : — Held,  that  B.  was  not  "  the 
person  erecting  the  buildings"  which  C.  was 
building,  and,  therefore,  not  liable  under  the 
bye-law,  which  imposed  a  penalty  for  violation 
of  rules  as  to  thickness  of  walls.  Brown  v. 
Edmonton  Local  Board,  45  J.  P.  553. 

Prescribed  Line  —  Projection  —  Continniiig 
Offisnce.]— By  s.  156  of  the  Public  Health  Act, 
1875,  it  is  an  offence  to  bring  forward  or  build 
any  addition  to  a  house  in  a  street  beyond  the 
front  of  the  house  or  building  on  either  side 
without  the  consent  of  the  urban  authority ; 
and  "any  person  offending  against  this  enact- 
ment shall  be  liable  to  a  penalty  not  exceeding 
40<.  for  every  day  during  which  the  offence  is 
continued  after  written  notice  in  this  behalf 
from  the  urban  authority :" — Held,  that  an 
offence  to  which  the  penalty  was  applicable 
continued  so  long  as  the  addition  to  the  house 
was  maintained  after  written  notice  from  the 
urban  authority,  notwithstanding  that  the  addi- 
tion was  completed  before  the  notice  was  given. 
Marshall  v.  Smith  (8  L.  R.,  C.  P.  416)  dis- 
tinguished. Rumball  V.  Schmidt,  8  Q.  B.  D. 
603  ;  46  L.  T.  661  ;  30  W.  R.  949  ;  46  J.  ?.  567. 


When  Bnilding  not  Boitrainable.] — A 


corporation  had  by  a  private  act,  with  which 
the  Towns  Improvement  Glauses  Act,  1847,  was 
mainly  incorporated,  power  in  cases  where  the 
width  of  a  street  was  less  than  40  ft.  to  prescribe 
the  line  within  which  any  house  to  be  built  or 
rebuilt  should  be  erected,  on  compensating  the 
owner  if  his  house  was  set  back.  Land  having 
been  conveyed  to  a  vicar  for  building  a  church, 
he  first  erected  a  temporary  wooden  structure. 
After  some  years  he  pulled  it  down  and  began 
to  build  a  permanent  church,  still  on  the  land 
conveyed.  The  church  so  to  be  erected  would 
abut  upon  a  street  averaging  32  ft.  in  width. 
The  corporation  prescribed  a  line  within  which 
the  vicar  should  build,  but  the  formal  prescrip- 
tion was  not  made  until  some  weeks  after  the 
foundations  were  laid.  The  proposed  church 
would  at  one  comer  abut  6  ft.  beyond  the  pre- 
scribed line.    There  was  no  evidence  to  shew 


that  land  could  not  be  taken  from  the  other  side 
of  the  street,  if  necessaiy,  to  widen  it : — Held, 
that  a  church  was  a  house  within  the  meaning 
of  the  acts,  and  that  the  vicar  was  the  owner  to 
whom  compensation  would  be  paid,  but  that  as 
the  corporation  had  in  the  opinion  of  the  court 
unreasonably  exercised  their  strict  power,  and 
had  prescribed  the  boundary  line  after  the  build- 
ing was  begun,  the  court  would  not  restrain  the 
vicar  from  continuing  his  building.  Folkestone 
(Mayor,  ^c)  v.  Wo^ward,  15  L.  R.,  Eq.  159  ; 
42  L.  J.,  Ch.  782  ;  27  L.  T.  574 ;  21  W.  R.  97. 


Where  no  Obstruction  to  TrafBc.1 — A 


local  act  for  the  promotion  of  health  and  the 
regulation  of  buildings  in  a  borough  enacted, 
after  making  various  provisions  for  the  preven- 
tion of  nuisances  upon  the  pavements  of  streets, 
that  no  projection  should  be  made  in  front  of 
any  building  over  or  upon  the  pavement : — Held, 
that  this  enactment  did  not  apply  to  projections 
from  the  front  of  a  building  wnicSi  were  too  high 
up  to  interfere  with  free  passage  along  the  foot- 
path. Ooldstraw  v.  Dvckivorth,  5  Q.  B.  D.  275; 
49  L.  J.,  M.  0.  73  ;  42  L.  T.  440  ;  28  W.  R.  504  ; 
44  J.  P.  410. 


House   forming  Part  of  a  Street.]  — 


Whether  a  house  or  building  forms  part  ot  a 
street  within  the  meaning  of  the  24  k  25  Vict, 
c.  61,  s.  28,  which  enacts  that  it  shall  not  be 
lawful  to  bring  forward  any  house  or  building 
forming  part  of  any  street  beyond  the  front  wall 
of  the  nouse  or  building  on  either  side  thereof 
without  the  consent  of  the  local  board,  is  a 
question  of  fact.  Bsg,  v.  Fullford,  L.  &  0. 403 ; 
9  Cox,  C.  C.  453  ;  33  L.  J.,  M.  C.  122 ;  10  Jur, 
N.  S.  522  ;  10  L.  T.  346  ;  12  W.  R.  715. 

Houses  form  part  of  a  street  within  the 
meaning  of  the  act  when  they  are  so  oontignons 
as  substantially  to  form  a  continuous  row.    Ih, 


Addition  to  old  Dwelling^hoiue.]— The 


proprietor  of  a  house,  which  had  been  erected 
before  the  constitution  of  the  district,  and  was 
used  for  an  hotel,  having  a  yard  with  coach- 
house  and  stables  in  the  rear,  for  the  purpose  of 
making  an  adiUtion  to  the  hotel,  pulled  dovm 
the  coach-house  and  stables  below  the  gionnd 
fioor,  and  erected  upon  the  site  a  building  three 
storeys  high  ;  the  only  means  of  acoesB  to  the 
upper  chambers  being  by  going  up  the  staircase 
of  the  old  house,  and  through  a  passage  into  the 
new  building.  On  an  information  against  the  p«>- 
prietor  for  an  offence  against  the  bye-law  of  the 
local  board,  made  under  21  &  22  Vict.  c.  98,  s.  34, 
in  not  leaving  an  open  space  equal  to  one-third 
of  the  area  of  the  ground  on  which  the  dwelling- 
house  stood,  the  justices  found  that  the  bmldii^ 
erected  in  the  yard  being  a  new  building  built 
up  to,  and  adjoining  the  old  bnilding,  must 
either  be  considered  with  the  old  building  as 
one  house,  or  that  the  old  house  and  new  building 
must  be  considered  as  two  erections,  and  that 
both  old  and  new  buildings  must  be  considered 
in  reckoning  the  ground  upon  which  the  build- 
ing stood,  and  convicted  him  of  a  breach  of  the 
bye-law  :— Held,  that  the  conviction  could  not 
be  sustained,  because  the  new  erection  was  not 
a  new  dwelling-house,  but  merely  an  addition  to 
an  old  dwelling-house,  or  because  the  justices 
had  not  found  that  it  was  a  new  dwelling-house, 
which  was  essential  to  the  validity  of  ue  oon- 
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Tiction.  Shiel  v.  Sunderland  QMayor,  Jte.^,  6 
H.  &  N.  796  ;  30  L.  J.,  M.  C.  216. 

Open  Spaoei— Old  Bvildingi.j^-A  local  board 
of  health  made  a  bye-law,  that  wherever  any 
open  space  had  been  left  belonging  to  any  build- 
ing, sach  space  should  neyer  afterwards  be  built 
upon  without  the  consent  of,  &c.,  and  without 
leaving  an  open  space  belonging  to  such  building 
of  a  specified  size  and  dimensions  : — ^Held,  that 
if  the  bye-law  applied  to  open  spaces  belonging 
to  old  buildings,  it  was  bad,  as  exceeding  the 
powers  conferred  by  21-  &  22  Vict.  c.  98,  s.  34. 
Tucker  v.  ReeSj  7  Jur.,  N.  S.  629. 

Between    Opposite    Propertiei  —  How 

Calonlated.] — By  a  bye-law  made  by  commis- 
sioners, under  21  &  22  Vict.  c.  98,  it  was  pro- 
vided that  every  building  to  be  erected  and  used 
as  a  dwelling-house  shall,  during  such  use,  have 
in  the  rear  or  at  the  side  thereof  an  open  space 
exclusively  belonging  thereto,  to  the  extent  of 
at  least  150  square  feet,  free*  from  any  erection 
thereon  above  the  level  of  the  ground,  other 
than  a  privy  ;  but  where  there  is  a  water-closet 
and  no  other  privy,  an  open  space  of  not  less 
than  100  feet  may  be  allowed,  and  the  distance 
across  such  open  space  between  every  such  build- 
ing and  the  opposite  property  at  the  rear  or  side, 
exclusive  of  any  common  passage,  shall  be  ten 
feet  at  least ;  if  such  building  be  two  storeys  in 
height  above  the  level  of  sach  open  space,  the 
distance  across  shall  be  fifteen  feet;  if  such 
building  be  three  storeys,  it  shall  be  twenty 
feet ;  if  more  than  three  storeys,  twenty-five 
feet : — Held,  that  the  space  required  to  be  left 
between  the  building  to  be  erected  and  the 
opposite  property  must  be  co-extensiye  with  the 
line  of  demarcatiou  between  such  building  and 
such  opposite  property,  and  that  at  no  point 
should  a  less  distance  than  that  prescribed  by 
the  bye-law  intervene  between  them,  exclusive 
of  any  common  passage.  Andertan  t.  Righy, 
13  C.  B.,  N.  S.  603  ;  32  L.  J.,  M.  C.  137  ;  9  Jur., 
N.  S.  1058. 

Bnildingi  not  in  a  Street.] — ^By  a  local 

improvement  act,  '*it  shall  not  oe  lawful  to 
build  within  the  borough  any  houses  with  their 
fronts  facing  each  other,  which  shall  be  sepa- 
rated from  each  other  by  a  space  of  less  than 
twenty-four  feet  wide  : " — Held,  that  this  did 
not  apply  to  the  erection  of  buildings  not  in  a 
street,  but  that  the  prohibition  affected  only  the 
building  in  a  street  of  two  or  more  houses  at  the 
same  time,  with  their  fronts  facing  each  other, 
within  the  prescribed  distance.  Reg,  v.  Side- 
lotham,  Bell,  0.  C.  171  ;  5  Jur.,  N.  S.  1083. 

ii.  Right  to  Pull  Dovm, 

Fcit  Infringement  of  Bye-Lawi.] — On  the  in- 

fi'ingement  of  bye-laws  made  by  an  urban  sani- 
tary authority,  whether  as  to  structural  require- 
ments or  the  depositing  of  plans,  respecting  the 
building  of  honses  in  a  new  street,  they  are 
empowered  under  s.  34  of  the  Local  Government 
Act  of  1858,  to  pull  down  the  houses.  Bakery. 
Parttmouth  QMayor,  «$•<?.),  8  Ex.  D.  167  ;  47  L.  J., 
Ex.  223  ;  37  L.  T.  822  ;  26  W.  B.  303— C.  A. 

A  local  board  of  health  made  bye-laws,  under 
the  Local  Government  Act,  1868  (21  &  22  Vict. 
c.  98),  s.  34,  as  follows :  "  6th.  jBvery  person 
intending  to  erect  any  new  building  shall  give 


fourteen  days*  notice,  to  be  delivered  to  the 
board's  surveyor,  or  left  at  his  house,  with  detail 
plans  and  sections,  and  any  person  who  shall 
erect  any  new  building  without  delivering  such 
notice,  and  plans  and  sections,  or  without  having 
the  plans,  &c.,  approved  by  the  board,  shall  be 
liable  to  a  penalty  of  40«."  By  bye-law  36,  the 
board  might  cause  to  be  altered  or  pulled  down 
any  work  begun  or  done  in  contravention  of  the 
bye-laws  : — ^Held,  that  the  6th  bye-law  was 
within  the  powers  conferred  by  s.  34,  and  was 
reasonable,  and  therefore  valid.  Hall  v.  j\^i(Bimf 
10  L.  R.,  Q.  B.  152  ;  44  L.  J.,  M.  C.  61  ;  32  L.  T. 
87  ;  23  W.  R.  612. 

"  Width  ••  in  8.  157  of  Public  Health  Act,  1876, 
and  the  bye-laws  under  it,  means  width  of  road- 
way and  not  width  between  houses  on  each  side 
of  the  street,  so  that  an  urban  authority  is  not 
entitled  under  the  above  section  and  bye-laws  to 
disapprove  of  and  pull  down  houses  in  the  course 
of  erection  in  a  new  street  on  the  ground  that 
the  building  was  too  near  the  pathway.  Robin- 
ton  V.  Barton  Local  Board,  8  App.  Cas.  798 ; 
63  L.  J.,  Ch.  226  ;  32  W.  B.  249.  Reversing  21 
Ch.  D.  621 ;  62  L.  J.,  Ch.  6  ;  47  L.  T.  286 ;  46 
J.  P.  662. 

Honees  Unfit  for  Habitation.] — ^A  medical 
officer  of  health  reported,  under  the  Artizans' 
and  Labourers'  Dwellings  Act,  1868  (31  &  32 
Vict.  c.  130),  ss.  5  &  6,  that  the  premises  in 
Marsh's  court,  in  the  parish  of  St.  George  the 
Martyr,  Nos.  1  to  12  and  13,  were  in  a  condition 
or  state  injurious  to  health,  so  as  to  be  unfit  for 
human  habitation;  and  upon  this  report  the 
surveyor  reported  that  he  had  surveyed  the  pre- 
mises, and  was  of  opinion  that  the  causes  of  the 
evil  were  structural  defects  in  the  premises,  and 
that  such  defects  could  not  be  remedied  by 
structural  alterations  or  improvements,  or  other- 
wise, but  such  premises  ought  to  be  demolished. 
The  whole  of  the  premises  belonged  to  one  party. 
The  vestry  subsequently  made  an  order  that  the 

g remises  should  be  totally  demolished  : — Held, 
rst,  that  it  was  not  necessary  that  there  should 
be  a  report  and  an  order  in  respect  to  each 
house,  but  that  one  report  and  one  order  were, 
under  the  circumstances,  sufficient.  Flight  v. 
St,  George  the  Martyr,  24  L.  T.  24. 

Beport  of  Snnreyor.] — Held,  secondly. 


that  as  the  report  of  the  surveyor  stated  that  the 
structural  defects  could  not  be  remedied,  but 
that  the  premises  ought  to  be  demolished,  it  was 
unnecessary  to  specify  in  detail  in  what  the 
structural  defects  consisted.    Ib»  • 

Dangeroni  Bnildingi — Effect  of  ■  Surveyor*  t 
Certificate.] — A  local  act  enacted  that  "  if  the 
surveyor  of  the  city,  or,  in  his  absence,  any 
other  duly  qualified  surveyor,  shall  certify  in 
writing  that  there  is  imminent  danger  from  any 
bi^ilding,  the  corporation"  of  the  city  "shall 
and  may,  without  any  presentment,  notice  or 
other  formality,  cause  the  same  to  be  taken  down 
either  wholly  or  in  part,  or  to  be  repaired  or 
secured  in  such  manner  as  the  corporation  shall 
think  requisite."  It  also  enacted  that  if  any 
summons,  demand  or  notice  or  other  such  docu- 
ment under  the  act  "  require  authentication  by 
the  corporation,  the  signature  of  the  town  clerk 
thereto  shall  be  a  sufficient  authentication  *' : — 
Held,  that  the  certificate  of  the  surveyor 
conclusive  as  to  whether  danger  was  immr 
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and  that  the  corporation  was  bound  to  act  npon 
it ;  secondly,  that  by  force  of  the  statutory  pro- 
Tisions.  the  directions  by  the  town  clerk  to  the 
surveyor  must  be  deemed  the  act  of  the  corpo- 
ration, which  had  ratified  his  proceedings  ;  and 
that  the  certificate  of  the  surveyor  sufficiently 
described  two  houses  having  internal  communi- 
cation as  "a  building,  No.  95,  Market-street." 
Cheetham  v.  Manchester  (^Mayor,  4*^.),  10  L.  R., 
C.  P.  249  ;  44  L.  J.,  C.  P.  139  ;  32  L.  T.  28. 

Held,  also,  that  the  acts  of  the  surveyor, 
authenticated  by  the  town  clerk,  were  the  acts 
of  the  corporation  ;  or  that,  at  all  events,  they 
were  ratified  and  adopted  by  them  so  as  to 
justify  what  was  done  under  the  certificate.    Ih, 

The  certificate  and  notice  referred  generally 
to  the  "  building,"  No.  95,  Market-street ;  the 
oremises  dealt  with  consisted,  besides  No.  95, 
Market-street,  of  other  premises  adjoining 
thereto,  being  No.  2,  Palace-street,  for  which 
the  plaintiff  was  separately  rated,  but  connected 
therewith  by  internal  communications,  and  occu- 
{}ied  therewith  by  him  as  one  set  of  business 
premises  : — Held,  that  the  description  in  the 
certificate  and  notice  was  sufficient  to  cover  both 
tectR  of  premises.    Ih, 

Hot  giving  ITotiee  or  depositing  Planf.] — By 
the  Local  Government  Act,  1858  (21  k,  22  Vict, 
c.  28),  8.  34,  local  boards  have  power  to  make 
bye-laws  with  respect  to — ^first,  tne  level,  width, 
and  construction  of  new  streets  ;  second,  the 
structure  of  the  walls  of  new  buildings  ;  third, 
the  sufficiency  of  space  about  buildings ;  fourth, 
the  drainage,  &c.,  of  buildings.  And  they  may 
further  provide  for  the  observance  of  the  same 
by  enacting  therein  such  provisions  as  they 
think  necessary,  as  to  the  giving  of  notices,  as 
to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local  board,  and  as 
to  the  power  of  the  local  board  to  remove,  alter 
or  pull  dovni  buildings  : — Held,  that  the  power 
to  pull  down  buildings  for  which  the  local  boards 
might-  make  provision  was  not  confined  to  cases 
of  contravention  of  bye-laws  relating  to  struc- 
ture, but  might  be  extended  to  cases  of  contra- 
vention of  bye-laws  relatiog  to  the  giving  of 
notices,  the  deposit  of  plans,  &c.  Baker  v. 
Porttmowth  (JdayoTy  «Jvy.),  3  Ex.  D.  1 57 ;  47  L.  J., 
Ex.  223  ;  37  L.  T.  822 ;  26  W.  R.  303— C.  A. 
Affirming  3  Ex.  D.  4  ;  37  L.  T.  381  j  25  W.  R.  677. 

Notice  and  Deposit  of  Plani.]— If  a  person 
gives  a  notice  of  his  Intention  to  build,  and  leaves 
with  the  local  board  plans  and  sections,  he  may 
at  once  commence  the  building,  subject  to  the 
right  of  its  being  altered  or  puUed  down,  if  not 
in  conformity  with  the  bye-laws  of  the  board. 
JIattertley  v.  Barr.i  H.  &  0.  523  ;  12  Jur.,  N.  S. 
«94  ;  14  L.  T.  565  ;  14  W.  R.  864, 


ApproTal  of  Plan.] — The  owner  of  a  house 


after  having,  in  accordance  with  a  bye-law  of 
the  local  government  board,  left,  on  the  16th  of 
October,  a  plan  of  an  intended  new  building,  the 
local  board  passed  a  resolution  that  the  plan  was 
approved  of,  and  that  he  should  be  offered  40Z. 
for  certain  land  of  his  thrown  into  the  street. 
He  refused  to  accept  the  40/.  but  proceeded  with 
his  works,  and  by  the  26th  of  October  had  pulled 
down  the  front  wall  of  his  house.  On  the  27th 
of  October  the  boaid  passed  a  resolution  aban- 
doning the  terms  before  offered,  and  requiring 


him  to  set  his  frontage  further  back.  This  notice 
was  given  under  s.  155  of  the  Public  Health  Act, 
1875,  as  on  the  front  of  a  house  having  been 
pulled  down.  On  the  27th  of  November  the 
owner  of  the  house  proceeded  with  his  building, 
and  on  the  21st  of  December  he  was  served  with 
notice  to  pull  dovni  his  new  building  i — Held, 
that  the  local  board  having  approved  ^  a  plan, 
and  having  allowed  a  house-owner  to  proceed 
and  puU  down  the  front  wall  of  his  house,  could 
not  afterwards  avail  itself  of  the  powers  acquired 
when  the  front  of  a  house  has  been  takeji  down. 
Matters  v.  Pontyposl  Local  Government  Boards 
9  Ch.  D.  677  ;  47  L.  J.,  Ch.  797. 

Time  for  DisapproTaL^] — Held,  that  where 

a  local  board  has  not,  during  the  month  pre- 
scribed by  the  Public  Health  Act,s.  158,  signified 
its  disapproval  of  plans  laid  before  it,  it  cannot 
afterwards  object  to  the  building  according  to 
the  plan.    lb, 

Consent  to  Plans— Objection  afterwards 

to  Width  of  Street.]— T.,  having  land  within  the 
area  of  a  local  boara  upon  which  he  proposed  to 
build  six  houses,  sent  a  notice  and  plan  shewing 
what  he  intended  to  do,  and  where  the  new 
street  of  ten  yards  wide  was  to  be.  The  board 
sanctioned  the  houses,  and  they  were  built. 
Some  years  afterwards  T.  was  summoned  for 
disobeying  the  bye-law  in  not  leaving  a  space  of 
thirty  feet  wide  for  the  street.  The  fact  was, 
that  his  land  extended  only  nine  feet  in  front  of 
the  houses,  but  this  was  not  known  to  the  board 
till  afterwards.  T.  was  convictetl : — Held,  that 
the  conviction  was  wrong,  and  that  the  local 
board  ought  to  have  satisfied  themselves  before 
sanctioning  the  plans  that  T.  had  land  of  suffi- 
cient width  to  make  the  proposed  new  street 
when  the  houses  were  completed.  Thompeom  t. 
FaUsworth  Local  Boards  46  J.  P.  21. 

Iqjnnetion  to  Prevent  Inteiferenee.] — 


An  owner  of  a  factory  being  desirous  of  rebuilding 
his  premises,  submitted  the  plans  to  a  committee, 
to  whom  the  town  council,  also  the  local  board 
of  health,  delegated  their  powers,  and  the  plans 
having  been  approved,  pulled  down  the  factoir, 
and  proceeded  to  rebuild  it  according  to  such 
plans.  The  town  council,  under  the  21  &  22 
Vict.  c.  98,  s.  35,  relating  to  buildings  to  be 
erected,  having  required  him  to  set  back  his 
premises,  the  court  restrained  them  by  injunc- 
tion from  interfering  with  the  erection  of  the 
factory  according  to  the  approved  plans.  Slee  r. 
Bradford  (^Mayor,  ^•^.),  4  Giff.  262  ;  9  Jur.,N,  S. 
815  ;  8  L.  T.  491. 

ITew  or  Old  Bnildingi.]— The  21  &  22 

Vict.  c.  98,  s.  34,  empowers  a  town  council,  being 
a  local  boaid,  to  make  a  bye-law  requiring  to  be 
given  to  them  a  notice,  plan,  &c.,  of  a  new 
building ;  and  s.  25  applies  only  to  buildings 
that  have  been  taken  down  '*  without  any  pre- 
vious approval  of  a  plan,  &c.,  for  their  re-erec- 
tion."   Ih, 

The  21  &  22  Vict.  c.  98,  s.34,  does  not  autho- 
rize the  local  board  to  make  a  bye-law  so  as  to 
affect  premises  erected  prior  to  1853,  when  the 
district  was  formed.  Burgess  v.  Peacock,  16 
0.  B.,  N.  8. 624  ;  10  Jur.,  N.  S.  808  ;  10  L.  T.  617. 

Temporary  Sreotioni.] — Under  a  local 

act  incorporating  the  provisions  of  the  Public 
Health  Acts,  1848  and  1858,  bye-laws  were  made. 
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by  which  it  was  provided  that  "every  person 
who  shall  intend  to  erect  any  new  building  shall 
give  a  week*s  notice  to  the  town  surveyor  of 
such  intention,  by  writing  delivered  to  the  sur- 
veyor or  left  at  his  office,  and  shall  at  the  same 
time  leave  at  the  office  detail  plans  and  sections 
of  every  floor  of  such  intend^  new  building  ; " 
and  a  penalty  not  exceeding  51.  is  imposed  for 
non-compliance  with  this  requirement.  F.  with- 
out giving  such  notice  or  delivering  any  plans, 
erected  structures  which  from  their  descnption 
could  not  be  intended  for  residential  purposes, 
and  which  were  found  by  the  justices  to  have 
been  erected  for  a  temporary  purpose  only,  and 
to  have  been  intended  to  be  pulled  do\^Ti  by  F. 
when  that  purpose  was  answered : — Held,  that 
a  conviction  under  the  bye-laws  could  not  be 
£ustained,  inasmuch  as  such  bye-laws,  if  intended 
to  apply  to  such  structures,  were  unreasonable 
and  bad.  Fieldifig  v.  Rhyl  Improvement  Com- 
mUsionert,  3  C.  P.  D.  272  ;  38  L.  T.  223  ;  26  W.  R. 
S81. 


Contravention  of  Bye-Law.]— Sect.  99  of 


the  Kingston-upon-Hull  Improvement  Act  of 
]  854,  enacts,  that  every  house  to  be  thereafter 
constructed  on  vacant  ground  (except  comer 
houses,  &c.),  shall  have  a  back  yaid,  or  other 
vacant  ground  and  area,  of  not  less  than  eight 
feet,  extending  from  the  main  building  for  the 
whole  length  of  such  building ;  and  by  s.  101,  a 
plan  shall  be  furnished  to  the  local  board  of 
health  by  persons  intending  to  build,  shewing 
the  particulars  required  by  that  act ;  and  the 
building  shall  not  be  commenced  until  the  local 
board  approve  the  plan.  A  builder  submitted 
to  the  l(x»d  board  of  health  of  the  borough  of 
Kingston-upon-Hull  a  plan  of  four  new  houses 
(not  comer  houses),  having  vacant  ground  at  the 
side,  but  not  at  the  back.  The  local  board  dis- 
approved the  plan,  as  not  complying  with  s.  99, 
but  the  party  commenced  to  build  notwithstand- 
ing : — Held,  that  whether  s.  99  required  the 
vacant  space  to  be  at  the  back  or  not,  the  party 
was  rightly  convicted  of  an  ojffence  against  s.  101. 
Pearson  v.  Kingston-upon-IIull  Local  Board,  3 
H.  &  C.  921  ;  36  L.  J.,  M.  C.  36 ;  13  L.  T.  180. 

Building  without  Consent  of  Board.]— Sect.  97 
enacts,  that  any  building  after  the  commence- 
ment of  the  act  built,  shall  not,  without  the 
previous  consent  of  the  local  board,  be  used  as  a 
•dwelling-house,  except  only  during  such  time 
as  there  is  adjoining  or  belonging  thereto  or 
occupied  therewith,  either  a  street  or  a  clear 
open  space  in  and  to  the  full  extent  of  the  front 
thereoi,  and  of  not  less  than  twenty  feet  in 
width  : — Held,  that  a  party  had  committed  an 
offence  under  this  section  in  building,  and 
causing  to  be  used  without  the  consent  of  the 
local  board,  a  dwelling-house  with  an  open  space 
in  front  less  than  twenty  feet  in  width.    lb. 

Sect.  103  enacts,  that  if  any  sewer,  drain,  privy, 
cesspool,  ash-pit,  building,  or  other  work  be 
made  or  suffered  to  continue,  contrary  to  any 
of  the  provisions  of  this  act,  .  .  .  every  person 
so  offending  shall  for  eveiy  such  offence  forfeit 
a  sum  not  exceeding  52.,  and  for  every  day  after 
the  first  during  which  the  offence  continues,  a 
«um  not  exce^ng  10*.  : — Held  (by  reference  to 
the  sections  preceding),  that  the  word  "  build- 
ing "  is  not  restricted  to  a  building  of  similar 
description  with  the  class  of  buildings  previously 
enumerated  in  the  section,  but  includes  a  dwell- 


ing-house ;  and  that  the  commencing  a  building 
within  s.  101,  is  the  making  a  building  within 
s.  103.    lb. 

Held,  also,  that  the  user  of  a  dwelling-house, 
contrary  to  s.  97,  is  not  the  making  or  suffering 
it  to. continue  contrary  to  the  act,  within  s.  103. 
Ih. 

The  owners  of  a  house  and  area  situate  in  and 
fronting  a  street,  altered  the  front  of  the  house  by 
throwing  out  bay  windows  projecting  beyond  the 
street  line  of  frontage  but  not  beyond  the  limits 
of  the  area.  After  the  completion  of  the  altera- 
tions the  local  authority  threatened  them  vnth 
summary  proceedings  before  the  justices  for  the 
recovery  of  penalties  under  the  Public  Health 
Act,  1875,  on  the  ground  that  they  had  set  for- 
waid  their  building  without  the  written  consent 
of  the  local  authority  under  s.  166.  The  owners 
then  moved  ex  parte  for  an  injunction  to  restrain 
the  local  authority  from  taking  these  proceed- 
ings, iJleging  that  as  the  alterations  had  been 
made  over  their  own  property,  the  local  authority, 
in  threatening  proceedings,  were  acting  ultra 
vires ;  that  they  having  had  notice  of  the  inten- 
tion of  the  owners  to  make  the  alterations,  were 
bound  by  acquiescence;  and  that  the  justices 
had  no  jurisdiction,  as  the  local  authority  had 
not  made  -  their  complaint  within  six  months 
after  the  alleged  offence,  as  required  by  s.  262  ; 
the  injunction  was  refused.  Kei'r  v.  Preston 
(^Corporation),  6  Ch.  D.  463 ;  46  L,  J.,  Ch.  409  ; 
25  W.  R.  264. 


Cement,  how  given.] — ^A  board  having 


statutory  power  to  consent  in  writing  to  a  par- 
ticular act  is  not  bound  by  tacit  acquiescence.  Ih, 

Bight  of  Owner  to  Shew  Cauie.] — A  local  board 
cannot,  under  s.  168  of  the  Public  Health  Act, 
1876,  pull  down  a  building  without  giving  the 
owner  an  opportunity  of  rfiewing  cause  why  it 
should  not  be  pulled  down.  Masters  v.  Ponty- 
pool  Loeai  Government  Board,  9  Ch.  D.  677 ;  47 
L.  J.,  Ch.  797. 

iii.  Bye-Laws  ultra  vires. 

A  bye-law  made  by  a  local  board  of  health, 
that  no  dwelling-house  should  be  erected  with- 
out having  at  the  rear,  or  side,  a  sufficient  road- 
way for  the  purpose  of  affording  efficient  means 
of  access  to  the  privy  or  ash-pit  belonging  to  the 
house,  is  bad,  as  beyond  the  jurisdiction  conferred 
by  the  act.  Waite  v.  Oarston  Board  of  Health, 
3  L.  R.,  Q.  B.  6  ;  37  L.  J.,  M.  C.  19  ;  17  L.  T.201 ; 
16  W.  R.  78. 

Lessees  had  for  ninety-nine  years  a  piece  of 
land  wi^in  the  jurisdiction  of  a  local  board. 
The  land  leased  was  higher  than  the  street,  and 
was  bounded  from  the  street  by  a  wall.  They 
erected  a  chapel  on  the  land,  and  in  order  to 
approach  the  chapel  steps  were  placed  on  their 
land.  The  chapel  was  erected  before  the  local 
board  was  in  existence,  but  the  steps  and  boun- 
dary wall  were  completed  afterwards.  After  a 
resolution  of  the  board  and  a  notice  to  the 
lessees,  the  local  board  removed  the  steps  and 
boundary  wall  and  refused  compensation  : — 
Held,  that  the  local  board  was  not  justified, 
under  21  &  22  Vict.  c.  98,  and  if  any  bye-law 
authorized  the  act  such  bye-law  would  be  un- 
reasonable.   Brown  v.  Holyhead  Local  Board, 

I  H.  &  C.  601  ;  32  L.  J.,  Ex.  26  ;  7  L.  T.  832  ; 

II  W.  R.  71. 
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A  faje-bnrbja  local  boad  oi  health,  hnponng 
ocatinaiiig  pcauUties  en  anj  penon  who  Bkall 
ooostmct  anj  woiki,  or  do,  or  omit  to  do.  anj 
act,  or  to  oomp]  J  with  may  leqnuements  of  the 
boaidy  or  shall  make  an  j  altoatioB  or  deriation 
in  an  J  ]^a&  approred  by  the  board,  whether  in 
new  or  existmg  boildings  oontniy  to  the  pio- 
Titkma  therein  contained,  or  shall  do  anjact, 
matter,  or  thing  contraiy  to  the  bye-laws  nmde 
nnder  the  antbimty  of  21  Jfc  22  Yict.  c  98,  s.  34, 
or  shall  omit,  neglect,  or  fail  to  per&>im  an j  of 
the  works,  matters,  or  things  leqnired  bj  soch 
bye-laws,  and  empowering  the  bMrd  to  lemore, 
alter,  poll  down,  or  oth^wiae  deal  with  soch 
work  aM  the  case  mar  leqniie,  is  inralid,  as  ex- 
ceeding the  aothoritj  giren  bj  the  21  Jfc  22  Vict, 
c.  98.  Yimn^  r.  Edwards,  33  Lw  J.,  M.  C.  227 ; 
11  L.  T.  i21 

Btffviiiiig  a  Xmttb's  Vetiee.]— A  bye. 

law  under  21  Jt  22  Yict.  c.  98,  leqniring  a  month's 
notice  before  proceeding  to  bnild,  is  bad.  Hat- 
UrsleifY.Barr,AB.kC.R23;  12  Jnr.,  N.  8. 894 ; 
14L.T.6«6;  14W.  R.864. 

iT.  Buddings  used  at  Watek-Binises. 

The  piorisions  of  the  Monidpal  Corporations 
Act  (5  Jfc  6  Will.  4,  c.  76),  s.  84,  with  ivgaid  to 
baildmgs  nsed  as  watch-honses,  apply  to  sach 
bnildings  in  those  places  only  that  were  nnder 
the  control  of  Tarions  local  authorities  before  the 
passing  of  the  act.  Baldwin  t.  White,  10  L.  B., 
Q,  B.  279  ;  32  L.  T.  365  ;  23  W.  B.  826. 

3.    BKCBXJlTIOV  GBOUKDe  AKD  Pasks. 

Power  to  Bagiilate.]--15  k  16  Vict.  c.  29,  only 
applies  to  cases  where  land,  by  act  of  parliament 
or  otherwise  has  been  rested  in  trustees,  or  ine- 
Yocably  set  apart  for  the  use  and  enjoyment  of 
the  inhabitants  of  a  square  or  a  street,  and  it 
gives  no  power  to  depriTC  the  owner  at  his 
benefidxd  interest  in  property  where  he  has  not 
giTcn  it  up.  Tulk  y.  Metropolitan  Board  of 
Works,  3  L.  B.,  Q.  B.  94  ;  37  L.  J.,  Q.  B.  11. 
Affirmed  on  appeal,  3  L.  B.,  Q.  B.  682 ;  37  L.  J., 
Q.  B.  272  ;  19  L  T.  16  ;  16  W.  B.  985— Ex.  Ch, 

Origin  of  Bight.}-— The  law  of  Scotland  agrees 
with  the  law  of  England  in  holding  that  the 
right  to  village  greens  and  playgrounds  stands 
upon  a  principle  of  original  dedication  to  the 
use  of  the  public.  Byee  v.  Bay,  1  Macq.  H.  L. 
Gas.  305. 

What  Buildings  may  he  Ereeted  on.]— When 
premises  have  been  provided  for  the  purpose  of 
Deing  used  as  public  walks  or  pleasure  grounds, 
under  the  Public  Health  Act,  1848  (1 1  &  12  Yict. 
c.  63),  s.  74,  it  is  allowable  to  erect  thereon  such 
buildingB  as  may  be  conducive  to  the  purpose 
for  which  the  premises  have  been  acquired.  Of 
such  a  nature  are  a  conservatory,  a  museum,  and 
a  public  libraiT,  but  not  a  town  hall  or  a  school 

01  art.    Att.'Oen,  v.  Sunderland  (^Corporation'), 

2  Ch.  D.  634 ;  46  L.  J.,  Ch.  839 ;  34  L.  T.  921 ;  24 
W.  B.  991— C.  A. 

Holding  of  Fairs.]— Where,  by  an  act  of  par- 
liament, a  corporation  was  directed  to  cause  a 
piece  of  land  to  be  drained  and  levelled,  and 
kept  in  a  proper  condition  for  the  purpose 
of  public  recreation,  the  court  restrained  the 


'  empuutioB  by  uijiuictiaB 
•  cattle  £ur  to  be  Md  on 
j  Att.-Gem.  ▼.  Somtkmmptam 
:363;29UJ.,Cb.2a3;  € 

!l55. 


of 
,4c.%t  Giff. 


mnyiBg  if  l^fvla— l^e-LBV.}— A  k>eal 
made  bye-law*  for  the  legnlatiaBi  ctf  a    ~ 
i  ground  within  their 


I .. 


I    A  person  shall  not  suffer  any  fowl,  ke^ 
ing  to  him  to  enter  or  remain  in  the 


groand."    And  the  fine  lor  afffnding 
B.'s  six  fowls  strayed  inside,  there  being 
fence  between  snfBrient  to  prevent  them 
the  jostioes  declined  to  convict^ 
bye-law  to  be  repugnant  to  the  law  of 
and  not  wamnted  by  a.  164  of   the 
Health  Act.     Torgmajf  L^eal  Bmrd  v. 
47  J.  P.  183. 


imgj—Bj  the  Parks  Begnlation  Act,  1872  (35  Jc 
36  Vict  c.  15),  s.  9,  any  role  made  in  pmsBanrr 
of  the  first  sdiednle  to  this  act  shall  be  forth- 
with laid  before  both  houses  of  parliament,  if 
parliament  be  sitting,  or  if  not,  then  within 
three  weeks  after  the  beginning  of  the  then  next 
ptimiTig  session  of  parliament ;  and  if  any  sm^ 
rules  shall  be  disapproved  of  by  either  hoose  of 
parliament  within  one  month  after  the  same 
shall  have  been  so  laid  b^ore  pariiament,  sndi 
rules,  or  such  parts  thereof  as  shall  be  disap- 
proved of,  shall  not  be  enforced : — Held,  that 
rules  made  during  the  recess  came  into  opera- 
tion and  remained  in  force  until  disaj^roved  of 
by  parliament ;  and  a  conviction  for  infringing 
such  rules  was  valid.  Bailey  v.  miliawu^m,  8 
L.  B.,  Q.  B.  118;  42  L.  J.,M.  C.  49;  28  L.T.28; 
21  W.  B.  404. 

Held,  also,  that  there  was  no  ri^t  in  the 
public  to  hold  meetings  in  the  royal  parks,  and 
therefore  tiiere  was  no  right  interfered  with 
within  s.  11 ;  and  that  the  conviction  was  there- 
fore right    lb. 


4.  SEWKBa. 

flk  IHity  of  Boaid. 

To  Lay  down  and  Kosp.]— By  18  ft  19  Tict 
c.  121,  s.  22,  the  local  authority  of  a  district  is 
required  to  lay  down  a  sewer  in  such  district 
when  necessary,  and  keep  the  same  in  good  and 
serviceable  repair: — ^Held,  that  the  expression 
repair  does  not  mean  the  reconstruction  of  a 
sewer  which  has  been  originally  defectively 
made ;  but  the  keeping  the  original  sewer  in 
proper  repair.  Beg.  v.  ^sam  Union,  8  L.  T. 
383  ;  11  W.  B.  593. 

Agreement  with  Sewage  Company.] — ^A 

sewage  company  was  under  covenant  with  a 
local  board  to  keep  their  own  works  in  woiking 
order,  so  as  to  admit  the  free  flow  of  sewage  from 
sewers  of  the  board.  A  demurrer  to  a  bill  seek- 
ing to  restrain  the  company  from  causing  or 
permitting  sewage  to  remain  in  the  sewers  of 
the  board  was  overruled.  Nuneaton  Local 
Board  v.  General  Sewage  Company,  20  L»  B., 
Eq.  127  ;  44  L.  J.,  Ch.  561. 

(hnitting  to  Provide.] — ^An  order  under  the 
Sanitary  Act,  1866  (29  &  30  Vict  c.  90),  s.  49, 
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reciting  that  a  sewer  anthoritj  **had  made 
default  in  proTiding  a  proper  system  of  main 
drainage,"  and  ordering  the  authority  to  "  do  its 
duty  J  and  begin  to  set  about  the  works  for  the 
purpose,  within  one  month  from  the  date  of  the 
order,  and  proceed  therewith  until  completion," 
is  good,  and  a  second  order  made  after  default 
in  complying  with  the  first,  appointing  a  person 
to  "  perform'  the  duty  of  the  sewer  authority  in 
respect  to  sewerage,  as  he  should  be  directed  by 
the  secretary  of  state,"  is  also  good.  Reg,  v. 
Coekerelh  6  L.  R.,  Q.  B.  262 ;  40  L.  J.,  M.  C. 
153  ;  19  W.  R.  1133. 

Hew  Sewer— Old  Water  Coune.]— A  local 
authority,  under  18  &  19  Vict.  c.  121,  s.  22,  in 
laying  down  a  new  sewer  is  not  bound  to  follow 
the  course  of  an  old  water  course,  but  may  carry 
the  new  sewer  across  inclosed  land  adjoining  the 
old  water  course.  Derby  (^EarV)v,  ^ury  Improve- 
mant  CommUsionerSf  4  L.  R.,  Ex.  222  ;  38  L.  J., 
Ex.  100 ;  20  L.  T.  927  ;  17  W.  R.  772— Ex.  Ch. 


b.  Power  to  Oreate  a  NolMmoe. 

General  Bole.]— The  Public  Health  Act,  1876, 
does  not  authorize  a  sewer  which  would  cause  a 
nuisance,  and  an  injunction  was  granted  accord- 
ingly when  a  jury  found  that  a  nuisance  would 
be  created.  Lamacraft  t.  St.  Thomas  Sanitary 
AuthoHty,  42  L.  T.  366  ;  44  J.  P.  441. 

* 

Discharge  of  Sewage — Into  a  Biver.] — The 
Local  Government  Act,  1868,  and  Amendment 
Act,  1861  (24  &  25  Vict.  c.  61),  s.  4,  enable  local 
boards  to  execute  works  without  tiieir  districts 
for  the  puri>06e  of  the  outfall  or  distribution  of 
sewage,  subject  to  the  following  proviso  :  *'  That 
nothing  herein  contained  shaU  give  or  be  con- 
strued to  give  power  to  any  local  board  to 
construct  or  use  any  outfall,  drain,  or  sewer  for 
the  purpose  of  conveying  sewage  or  filthy  water 
into  any  natural  watercourse  or  stream  until 
such  sewage  or  filthy  or  refuse  water  be  freed 
from  all  excrementitious  or  other  foul  or  noxious 
matter,  such  as  would  affect  or  deteriorate  the 
purity  and  quality  of  the  water  in  such  stream 
or  watercourse": — Held,  that  a  local  board  is 
not  entitled  to  discharge  sewage  by  an  outfall 
out  of  their  district  into  a  river  so  as  to  affect  or 
deteriorate  the  water  at  the  point  of  discharge. 
Att.'Oen.  V.  Cockermouth  Local  Board,  18  L.  R., 
Bq.  172  ;  44  L.  J.,  Ch.  118 ;  30  L.  T.  590 ;  22 
W.  R.  619. 

A  local  board  discharged  sewage  into  a  river 
by  an  outfall  out  of  their  district  so  as  to  pollute 
the  water  at  the  point  of  discharge ;  but  such 
pollution  was  imperceptible  at  a  town  situated 
eight  miles  farther  down,  and  supplied  with 
water  for  domestic  purposes  from  the  river. 
Upon  an  information  and  bill  filed  by  the  local 
board  (in  whom  the  waterworks  were  vested),  as 
relators  and  plaintiffs,  seeking  to  restrain  the 
local  board  from  so  discharging  the  sewage,  on 
the  ground  that  their  acts  were,  first,  an  in- 
fringement of  the  above-mentioned  provisions  of 
the  Local  Government  Act,  1861,  and,  secondly, 
a  nuisance  to  the  inhabitants  : — Held,  that  upon 
the  information  an.  injunction  to  restrain  the 
local  board  from  infringing  the  act  of  parliament 
must  be  granted  with  costs  ;  but  that  the  bill, 
which  sought  to  make  out  a  case  of  nuisance, 
must  be  dinnissed  with  costs.    Ih, 


Into  the  Sea.] — The  right  of  drainage 

into  the  sea  and  public  rivers  conferred  by  s.  24, 
is  subject  to  the  condition  .that  no  nuisance  is 
creatcKl.  Att.-Gen,  v.  XingMton-ofi'Thamet,  34 
L.  J.,  Ch.  481 ;  11  Jur.,  N.  8.  696 ;  12  L.  T.  666  ; 
13  W;  R.  888. 

Into  Wateroonriei.] — ^The  fact  that  a 

watercourse  is  a  natural  drain  of  a  district,  and 
is  polluted  to  some  extent,  but  not  so  as  to  be  a 
nuisance  or  to  prevent  a  qualified  enjoyment  of 
it,  by  the  sewage  of  some  of  the  houses  on  its 
banks  fiowing  or  draining  into  it,  does  not  entitle 
a  local  board  of  health  to  treat  it  as  a  common 
sewer,  and  to  connect  other  sewers  with  it  so 
that  it  becomes  a  public  nuisance.  Att.-Gen,  v. 
Hackney  Local  Board,  -20  L.  R.,  £q.  626 ;  44 
L.  J.,  Ch.  645  ;  33  L.  T.  244. 

Restraining  Board  firom  Interference.] — 

When  a  local  boaid  of  health  is  interfering  with 
a  watercourse  in  a  manner  not  authorized  by  the 
Local  Government  Act  (21  &  22  Vict.  c.  98), 
8.  68,  art.  3,  it  will  be  restrained  from  so  doings 
and  the  person  injured  will  not  be  left  to  hia 
remedy  under  the  compensation  clause  of  the 
11  &  12  Yict.  c.  63,  B.  144.  Grand  Junction 
Canal  Company  v.  Shugar,  6  L.  R.,  Ch.  483  ;  24 
L.  T.  402  ;  19  W.  R.  569. 

Where  a  man  has  a  right  to  the  use  of  an 
ancient  stream  of  water  flowing  through  his  land 
and  sewage  matter  is  precipitated  into  it  so  as  to 
pollute  it  and  prevent  his  using  it,  he  may  obtain 
an  injunction  to  prevent  its  becoming  an  un- 
doubted nuisance ;  and  it  is  not  competent  to 
claim  as  against  him  a  prescriptive  right  to  dis- 
charge the  sewage  into  the  stream.  Ooldtmid 
V.  Tunhridge  Wells  Improvement  Commissioners, 
1  L.  R.,  Eq.  161 ;  36  L.  J.,  Ch.  88 ;  13  L.  T. 
332  ;  14  W.  R.  92.  Affirmed,  1  L.  R.,  Ch.  349  ; 
35  L.  J.,  Ch.  382  ;  12  Jur.,  N.  S.  308 ;  14  L.  T. 
154  ;  14  W.  R.  562. 

Into  an  Open  Gutter.] — ^A  local  board  of 

health  is  not  justified  in  polluting  the  surface 
water  which  flows  by  an  open  gutter  into  a 
canal,  by  diverting  it  into  a  sewer,  and  passing 
the  sewage  into  it.  Manchester,  Sheffield,  and 
Lincolnshire  Railtoay  Company  v.  Worksop 
Board  of  Health,  23  Beav.  198 ;  26  L.  J.,  Ch. 
346  ;  3  Jur.,  K.  S.  304. 

Here  Surface  Water  from  a  Bead.] — 

Where  a  canal  company  had  a  statutory  power  to 
supply  the  canal  with  water  out  of  such  "  brooks, 
streams,  and  watercourses  as  should  be  found 
within  a  certain  distance  :" — Held,  that  it  would 
be  difficult  to  hold  that  the  mere  surface  water 
of  a  road  not  arising  from  any  spring  or  natural 
certain  supply,  could  faU  within  the  act,  so  far 
and  to  sucb  an  extent  as  to  exclude  a  local  board 
of  health  from  making  a  system  of  drainage 
essential  to  the  district  which,  offending  against 
the  rights  of  no  one  in  any  other  particular, 
merely  allowed  to  flow  through  gratings  into  the 
sewer  the  water  collected  on  a  public  road  from 
rain  and  from  the  overflowing  of  the  surplus  of 
the  neighbouring  houses,  which  water  had  there- 
tofore flowed  down  an  open  gutter  into  a  canid. 
Ih. 

Injuries — Priyate  Streams.] — By  direction  of 
a  local  board  of  health  the  sewage  of  a  town  had 
been  by  means  of  drainage  conveyed  to  a  river, 
which    sewage,    not   having   been   completely 
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deodorised  before  coming  in  contact  with  the 
riTer,  had  so  polluted  the  stream  passing  B/s 
property  as  to  kill  the  fish  therein,  and  other- 
wise  cause  a  nuisance : — Held,  that  B.  was 
entitled  to  an  injunction  to  restrain  the  further 
pollution  of  the  water  pasfring  bj  his  property. 
Bidiier  t.  Croydon  Local  Board,  6  L.  T.  778. 

The  council  of  a  borough  was  bound  by  a 
local  act  incorporating  the  Towns  Improvement 
CUuses  Act  (10  &  11  Vict  c.  34),  effectually  to 
drain  the  town  : — Held,  that  they  were  not 
justified  in  so  carrying  on  their  operations  for 
this  purpose  as  to  driye  away  fish,  and  prevent 
cattle  from  drinking  of  the  water  of  a  river 
at  a  part  seven  miles  below  the  town,  and  where 
it  belonged  to  the  plaintiff.  Att.-Oen.  ▼. 
Birmingham  {^Borough  CovncilX  4  Kay  &  J.  628. 

Held,  also,  that,  assuming  the  inhabitants  of 
the  borough  to  have  had  before  their  act  a 
right  to  drain  their  houses  into  a  river,  that  cir- 
cumstance would  not  authorize  the  council 
discharging  the  sewage  in  such  manner  as  to 
subject  the  plaintiff  to  the  inconvenience  of 
which  he  now  complained.    lb. 


PreieriptlTe  Bights  of  a  ISsw  Inhalii- 


tants.] — ^A  local  board  carried  the  whole  drain 
age  of  the  town  into  an  adjacent  river,  a  small 
stream  which,  immediately  below  the  town, 
flowed  for  three  miles  through  the  plaintiff^s 
lands  on  both  sides.  The  plaintiff  was  also 
seised  of  a  mill  upon  the  stream.  The  quantity 
of  sewage  matter  thrown  into  the  stream  was 
greatly  increased,  the  population  of  the  town 
having  increased  nearly  cme-half,  and  the  extent 
of  sewers  from  250  yards  in  1848,  to  10,500 
yards  in  1855 ;  and  besides  other  evidence  of 
that,  it  appeared  that  sheep  could  no  longer  be 
washed  there,  that  the  fisn  were  all  dead,  and 
that  the  exhalations  were  noisome  : — Held,  first, 
that  the  practice,  long  previously  and  up  to 
1848,  of  a  few  houses  in  the  town  to  drain  into 
the  river,  afforded  no  ground  for  the  local  board 
setting  up  a  prescriptive  right,  and  that  the 
local  bofuxl,  as  a  modem  corporation,  could 
claim  no  prescriptive  rights.  Att.-Oen.  Y.Luton 
Local  Board  of  Healthy  2  Jur.,  N.  S.  180. 


Consent   of  Owner.] — ^Held,    secondly, 


that  the  stream  was  a  private  stream,  the  pro 
perty  of  the  plaintiff,  and,  therefore,  that  the 
board  had  no  nghts,  except  with  his  consent.  Tb, 


Watering-plaoes  in  a  Siyer.] — Under  11 


&  12  Vict.  c.  63,  ss.  45,  46  and  145,  providing 
that  the  local  boards  may  make  necessary 
sewers  through  or  under  any  lands  whatever, 
and  cause  them  to  be  emptied  into  such  places 
as  may  be  fit  and  necessary,  provided  that 
nothing  in  the  act  shall  authorize  the  boards  to 
use,  injnro,  or  interfere  with  any  watercourse, 
stream,  river,  &c.,  in  which  the  owner  of  any 
lands  may  be  interested,  without  the  consent  of 
such  owner: — Held,  first,  that  persons  having  a 
right  to  watering-places  in  a  river  adjoining 
lands,  for  the  use  of  their  cattle,  are  interested 
in  the  river  within  the  meaning  of  the  proviso, 
but  would  not  be  able  to  maintain  an  action  for 
an  interference  with  their  rights,  unless  they 
were  injured  by  such  interference.  Oldaker  v. 
Hunt,  6  De  G.,  M.  &  G.  376 ;  1  Jur.,  N.  S.  785. 

Held,  secondly,  that  works  of  a  local  board  of 
health,  producing  an  outfall  of  the  sewage  of  a 
town  above  such  a  watering-place,  was  such  an 


interference  as  to  cause  injury  to  the  land- 
owners ;  but  that  whether  this  was  established 
or  not,  it  ought  (if  not  consented  to  by  them)  to 
be  restrained  by  injunction,  being  the  act  of  a 
public  body  exceeding  its  powers.    Ih. 


of  Fishing.] — A  right  of  fishing  is 
within  the  term  **  land,**  according  to  the  inter- 
pretation clause  of  the  i  I  &  12  Vict  e.  63,  s.  2.  IK 

Kill  StroML]— A  local  board  of  health 


made  sewers  in  execution  of  the  powers  of  11  ^ 
12  Vict.  c.  63,  and  21  &  22  Vict.  c.  98,  and  in 
doing  so  injuriously  affected  a  stream,  withoot 
having  obtained  the  consent  of  the  occupier  of  a 
mill  on  the  stream,  and  entitled  to  the  flow  of 
the  stream  to  his  mill.  He  obtained  a  manda- 
mus to  the  local  board  for  compensation,  and 
made  a  claim,  first,  for  damage  sustained  in  <xmi- 
sequence  of  the  board  opening  the  main  sewer 
so  as  to  alios?  the  water  of  the  stream  to  flow 
through  it  for  forty-six  hours ;  and  secondly,  fur 
a  drain  or  a  trap-door  being  made  out  of  the 
stream,  and  water  allowed  to  flow  out  of  the 
stream  into  the  trap-door : — Held,  first,  that  21 
&  22  Vict.  c.  98,  8.  73,  was  not  confined  to  cases 
in  which  a  court  of  equity  would  grant  an  in- 
junction against  the  local  board,  and  that  the 
occupier  of  a  mill  was  in  the  position  of  a  person 
who  would,  if  the  act  had  not  passed,  have  been 
entitled  by  law  to  raevent  the  injuriously 
affecting  the  stream.  Meg,  v.  Darlington  Local 
Board,  6  B.  &  S.  562  :  35  L.  J.,  Q.  B.  45 ;  13 
W.  R.  789— Ex.  Ch. 

Held,  secondly,  that  the  works  of  the  local 
board  were  not  authorized  by  s.  73,  and  there- 
fore the  claim  of  the  occupier  was  not  the 
subject  of  compensation,  but  a  ground  of  action. 
lb. 

Hew  Board— Kdstiiig  Vnisaaee.]— An  annual 
highway  board,  constituted  under  6  &  6  WilL  4, 
c.  50,  acting  as  a  local  authority,  under  the 
Nuisances  Removal  Act,  18  &  19  Vict.  c.  121, 
constructed  in  1859  a  system  of  sewers,  which 
conveyed  the  sewage  of  their  district  into  a 
stream,  and  thus  occasioned  a  nuisance  in  the 
adjoining  district : — Held,  that  the  highway 
board  of  1865  could  not  be  compelled  to  take 
any  steps  to  remedy  the  existing  nuisance,  but 
that  they  could  be  restrained  fiom  exercising 
their  statutory  powers  so  as  to  increase  the 
nuisance.  Att.-Uen.  v.  Bickmond,  2  L.  R,  Eq. 
306  ;  35  L.  J.,  Ch.  597  ;  12  Jur.,  N.  S.  554  ;  14 
L.  T.  398  ;  14  W.  R.  686. 

Power  to  Carry  Above  Ground.] — By  the  Pub- 
lic Health  Act,  1875,  s.  16,  a  local  authority  is 
empowered  to  carry  any  sewer,  "  into,  through  or 
under  "  any  lands  within  its  district,  and  the  act 
provides  for  compensation  to  all  persons  sustain- 
ing damage  by  reason  of  the  exercise  of  the 
powers  of  the  act  in  relation  to  any  matters  as  to 
which  they  are  not  themselves  in  default.  A 
local  board  under  this  act  proceeded  to  carry  a 
sewer  across  private  pleasure  grounds  on  such  a 
level  that  the  bottom  of  the  sewer  would  be  only 
slightly  below  the  surface,  and  a  permanent  em- 
bankment about  six  feet  high  would  be  made  ; — 
Held,  that  the  local  board  was  authorized  so  to 
do,  for  that  the  act  did  not  confine  them  to  cany- 
ing  a  sewer  underground.  Boderieh  v.  Att4>n 
Local  Board,  5  Ch.  D.  328  ;  46  L.  J.,  Ch.  802 
36  L.  T.  328  ;  25  W.  R.  403-C.  A.  Affirming 
36  L.  T.  170. 
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Tenant  Obitraoting.^ — ^A  landlord  made  a 
sewer  under  land  occapied  by  A.  as  hia  tenant 
without  A.'b  consent.  A.  afterwards  stopped  up 
the  sewer  and  caused  a  nuisance,  but  not  on  the 
land  occupied  by  him  : — ^Held,  that  A.  was  liable 
to  conTiction  under  the  Public  Health  Act,  as  a 
person  by  whose  act  a  nuisance  arose  or  con- 
tinued.   Bidden  v.  Spear,  40  L.  T.  130. 

o.  Compulsory  Entry  on  Lands. 

For  makmg  B6iervoiri.]^A  local  board  of 
health  has  no  power  to  enter  upon  land  without 
the  consent  of  the  owner,  for  the  purpose  of 
making  reserroirs  and  deposit  beds  for  retaining 
the  sewage.  Sutton  t.  Norwich  QMayoTf  Jjrc), 
27  L.  J.,  Ch.  739. 

Out  of  Particular  Distriot.]— The  11  &  12  Vict, 
c.  63,  and  the  21  &  22  Vict.  c.  98,  do  not  give  to 
a  local  board  of  health  power  to  go  out  of  its 
district  to  make  sewers.  Haywood  y.  Lotondes, 
4  Drew.  454  ;  28  L.  J.,  Ch.  400 ;  5  Jur.,  N.  S. 
186  ;  7  W.  R.  279. 

For  the  Porpoiei  of  Outfall.]— The  21  &  22 
Vict.  c.  98,  extends  the  exercise  of  those  powers 
beyond  the  district  only  where  it  may  be  neces- 
sary for  the  purpose  of  outfall  or  distribution  of 
sewage,  and  not  for  the  purpose  of  making  new 
sewers.    Ih, 

Order  of  Josticei.] — L.,  the  owner  of  a  meadow, 
received  notice  from  the  rural  sanitary  authority 
that  they  intended  to  enter  and  make  a  sewer 
under  the  meadow,  and  this  being  objected  to, 
they  entered  forcibly.  An  action  of  trespass  and 
injunction  being  brought  by  L.,  on  the  ground 
that  the  sewer  would  create  a  nuisance  : — Held, 
that  the  order  of  justices  mentioned  in  s.  305  of 
Public  Health  Act  does  not  apply  when  proceed- 
ings are  taken  under  s.  16.  Lamacraft  v.  St, 
Thomas  Sanitary  Authority,  42  L.  T.  865  ;  44 
J,  P.  441. 

Kotiee  of  Entry.] — ^A  notice  is  reasonable, 
within  the  meaning  of  11  &  12  Vict.  c.  63,  s. 
45,  when  it  specifies  the  object  of  an  entry  on 
private  premises  to  be  the  construction  of  a 
sewer  of  certain  dimensions,  and  shews  that  the 
entry  will  be  made  at  a  particular  point,  and 
that  the  sewer  will  go  from  that  point  in  an 
oblique  direction.  It  is  not  necessary  that  this 
notice  should  be  accompanied  by  a  map.  Cleoh- 
heaton  Industrial  Self-help  Society  v.  Jackson, 
14  W.  R.  950. 


^  up  Priyate  Eoads.]— A  corporation, 

affecting  to  act  under  the  provisions  of  their 
local  act,  commenced  to  break  up  and  excavate 
a  private  road  belonging  to  the  plaintiff,  and 
situate  within  the  borough,  for  the  purpose  of 
laying  down  a  sewer  : — Held,  that  on  the  con- 
struction of  the  local  act,  taken  with  the  pro- 
visions contained  in  the  Public  Health  Act;  1848, 
the  Sewage  UtUization  Act,  1865  (28  &  29  Vict, 
c.  75),  and  the  Public  Health  Act,  1875,  the  road 
was  a  street  within  those  acts,  and  that  the  cor- 
poration had  power  to  lay  down  the  sewer  there- 
under, and  for  that  purpose  to  break  up  the  soil 
thereof.  Taylor -7,  Oldham  Corporation,  4  Ch.  D. 
395 ;  46  L.  J.,  Ch.  106 ;  35  L.  T.  696 ;  25  W.  R.  178. 

For  making  a  ICan-hole.]— The  defen- 


structed  a  sewer  under  a  public  footpath,  the  soil 
of  which  belonged  to  the  plaintiff,  and  they  made 
a  shaft  thirty  feet  deep  into  the  sewer,  with  an 
entrance  or  man-hole  upon  the  footpath,  at  a 
point  where  there  was  a  junction  of  two  sewers. 
The  defendants  also  gave  the  plaintiff  notice  after 
1875  of  their  intention  to  make  similar  man- 
holes into  their  sewers  upon  other  parts  of  the 
plaintiff's  property  : — Held,  that  they  were  parts 
of  the  sewer  within  the  meaning  of  11  &  12 
Vict.  c.  63,  s.  45,  and  could  be  made  without 
purchasing  land  for  the  purpose;  and  that  the 
plaintiff  was  only  entitled  to  compensation  for 
the  damage  arising  from  making  them.  Swan- 
ston  V.  Twickenham  Local  Board,  11  Ch.  D.  838; 
48  L.  J.,  Ch.  623 ;  40  L.  T.  734 ;  27  W.  R.  924— C.  A. 

Application  of  Lands  Clauses  Act,  1846.] — A 
provisional  order  of  a  secretary  of  state  empower- 
ing a  local  board  of  health  to  put  in  force  the 
powers  of  the  Lands  Clauses  Act  of  1846,  with 
respect  to  the  purchase  of  lands  otherwise  than 
by  agreement,  is  nothing  more  than  a  substitu- 
tion for  proceedings  before  a  standing  ordera 
committee,  and  has  no  force  or  validity  until 
confirmed  by  act  of  parliament ;  and  cannot  be 
brought  up  by  certiorari  for  the  purpose  .of  being 
quashed.  Prewer  v.  Hastings  Local  Board,  34 
L.  J.,  Q.  B.  169  ;  11  Jur.,  N.  S.  670 ;  12  L.  T. 
346  ;  13  W.  R.  678. 


dantfi,  a  local  board  of  health,  prior  to  1875,  con- 


more  Lands  than  required.]— A  cor- 
poration being,  as  the  sanitary  authority  for  a 
city,  duly  empowered  to  take  lands  specified  in 
the  schedule  to  its  provisional  order,  for  the  pur- 
pose of  public  improvements,  served  notice  to 
treat  upon  the  trustees  of  a  charity,  who  were 
the  owners  of  the  lands.  The  lands  comprised 
in  the  notice  were  more  than  were  actually  re- 
quired for  the  purpose  of  the  works: — Held, 
^lat  the  cases  deciding  that  a  railway  company 
cannot  take  compulsorily  more  land  than  is  ac- 
tually required  for  its  works  did  not  apply  to  a 
corporation  taking  lands  for  public  improve- 
ments, and  that  the  corporation  was  entitled  to 
take  compulsorily  the  whole  of  the  lands  com- 
prised in  the  notice.  Quinton  v.  Bristol  (^Mayor,^ 
i-c),  17  L.  R.,  Eq.  523  ;  43  L.  J.,  Ch.  783  ;  30 
L.  T.  112  ;  22  W.  R.  434. 

See  also  Lands  Clauses  Act. 

Jurisdiction  of  Justioes.] — The  power  of  jus- 
tices to  grant  or  refuse  an  order  enabling  a  local 
authority  to  enter  lands  imder  s.  305  of  the- 
Public  Health  Act  of  1875  is  wholly  discre- 
tionary, their  decision  being,  therefore,  final. 
Diu  Urban  Sanitary  Authority  v.  Aldrich,  2 
Q.  B.  D.  179  ;  46  L.  J.,  M.  C.  183  ;  36  L.  T.  663. 

Power  to  State  a  Case.] — A.  applied  ta 


the  justices  under  s.  305  of  the  Public  Health 
Act  for  an  order  authorizing  them,  as  the  local 
authority,  to  enter  upon  certain  lands  of  the  de- 
fendant for  the  purposes  of  the  act.  The  appli- 
cation was  dismissed,  but  the  justices  slated  a 
case  under  20  &  21  Vict.  c.  43,  s.  2,  for  the 
opinion  of  the  court :— Held,  that  the  justices, 
had  no  power  to  state  a  case,  as  this  was  not  the 
determination  of  a  complaint  within  20  &  21 
Vict.  c.  43,  s.  2.    Ih, 

d.  Property  in  Sewera. 
Katural   Stream  —  Exception   in    i.    48   of 
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tlM  PnUle  HMltb  Act,  1874.]  --  A  tuttinal 
stream,  flowing  thnmgli  and  djaining  agricul- 
tmal  land,  was  widened,  deepened,  and  other- 
wise improred,  by  inclosnre  commissioneri  under 
a  prirate  act,  at  the  expense  of  the  land- 
owners In  its  coaise  it  passed  throngfa  a  town, 
reoeiTing  the  drainage  of  two  or  three  houses  : — 
Held,  tl^t  it  was  not  tberebj  conrerted  into  a 
sewer,  within  11  &  12  Yict.  c.  63  ;  but  eren  if  so. 
it  came  within  the  second  exception  in  s.  43, 
and  therefore  did  not  Yest  in  the  local  board,  so 
as  to  cast  upon  the  board  the  duty  of  cleansing 
and  repairing  it.  Beg.  t.  OodwuincheMter  Local 
Board,  5  B.  &  S.  886 ;  34  L.  J.,  Q.  B.  13 ;  11 
Jnr^  N.  S.  63  ;  13  W.  R.  155.  Affirmed  on  ap- 
peal, 1  L.  R.,  Q.  B.  328  ;  35  L.  J.,  a  B.  125  ;  14 
L.  T.  104  ;  14  W.  R.  375  ;  5  B.  &  S.  936~Ex.  Ch. 

e.  Obli^ationa  of  Laxidownen. 

Sntjasoit  Support]— The  Public  Health  Act 
imposes  on  landowners,  through  whose  land  a 
sewer  is  run  under  that  act,  an  obligation  to 
preserve  to  such  sewer  subjacent  support,  and 
gives  them  a  right  to  immediate  compensation 
for  being  deprived  of  free  power  to  work  sub- 
jacent mines,  but  not  for  the  risk  of  percolation 
of  sewage  into  the  subjacent  mines.  Dudley 
^Corporation),  In  re,  8  Q.  B.  D.  86  ;  51  L.  J., 
Q.  B.  121  ;  46  L.  T.  733  ;  46  J.  P.  340— C.  A, 

6.  Ditches  akd  Drains. 

Bight  to  Fill  np.]— By  a  section  of  a  local 
act,  a  local  board  when  they  think  fit  may  cause 
the  ditches  at  the  sides  of,  or  across  public  roads 
and  public  footpaths  to  be  filled  up,  and  may 
substitute  pipe  or  other  drains  alongside  or 
across  such  roads.  A.  was  possessed  of  a  freehold 
close  adjoining  a  public  highway.  By  the  side 
of  the  highway  was  a  low  fence  about  two  feet 
high,  then  a  strip  of  greensward  averaging  ten 
feet  in  width,  with  a  broad  ditch  running 
parallel  to  the  highway.  The  close  was  separated 
from  the  ■trip  of  greensward  by  a  paling  eight 
feet  high.  The  local  board,  under  the  authority 
of  the  act  of  parliament,  filled  up  the  ditch  and 
substituted  drain  pipes  : — ^Held,  that  the  ditch 
being  fenced  from  the  highway,  the  presumption 
was  that  it  belonged  to  A.,  and  also,  that,  as  the 
section  referred  only  to  ditches  by  the  side  of 
the  highway,  the  act  was  not  applicable.  Tutil 
V.  Wett  Ham  Local  Board,  8  L.  R.,  C.  P.  477  , 
28  L.  T.  597. 

Cleansing  of.] — A  mandamus  to  a  local  board 
of  health  allegea  that  a  drain  or  a  watercourse 
was  in  such  a  state  as  to  be  a  nuisance  injurious 
to  health,  and  commanded  the  board  to  cleanse 
it.  On  a  return  and  plea,  the  stream  was  found 
to  be  in  the  state  alleged  : — Held,  that  the 
prosecution  was  not  entitled  to  judgment,  for 
that  the  duty  of  the  local  board  under  11  &  12 
Vict.  c.  63,  s.  68,  to  cleanse  ditches,  &c.,  is  only 
conditional  on  the  neglect  of  the  owner  or  occu- 
pier of  the  land  on  which  the  nuisance  exists  to 
remove  it  after  notice,  and  no  such  notice  or  ne- 
glect was  alleged  in  the  mandamus.  Reg.  v. 
Godmanehetter  Board  of  Health,  1  L.  R..  Q.  B. 
328  ;  35  L.  J.,  Q.  B.  125  ;  14  L.  T.  104  ;  14  W.  R. 
375  ;  6  B.  &  8.  936— Ex.  Ch. 

Fencing  ol] — An  ancient  open  watercourse 
alongside  a  public  footpath  which  has  been 
from  time  immemorial  unfenced  is  not  a  **  hole 


or  other  place  near  a  street "  within  s.  S3,  so  as 
to  impose  on  the  local  board  of  health  for  the 
district  the  duty  of  mdecting  or  inclosing  the 
same.  Wilscm  t.  Mali/ax  (Jfiijfor,  A-r.y.  3 
L.  R.,  Ex.  114 ;  37  L.  J^  fix.  44 ;  17  L.  t.  666  ; 
16  W.  R.  707. 


if  VvifltaM  ft'jM.] — By  an  order 
of  justices  under  the  Public  Health  Act,  187a, 
ss.  94,  96,  it  was  found  that  on  land,  the  pro- 
perty of  a  certain  person  named,  a  nuisance  ex- 
isted, viz.,  a  foul  ditch,  caused  by  refuse  water 
and  offensive  liquid  from  an  adjoining  brewery, 
and  that  this  noisance  was  cansed  by  the  act  or 
default  of  the  defendant  as  owner  and  oocopier 
of  the  brewery,  and  it  was  ordered  that  the  de- 
fendant, within  three  months,  should  abate  the 
nuisance,  and  for  that  purpose  should  execute 
such  works  and  do  all  such  things  as  might  be 
necessary  so  that  the  same  should  no  longer  be 
a  nuisance  or  injurious  to  health.  Upon  a  rule 
for  certiorari,  on  the  ground  that  the  defendant 
was  not  the  occupier  of  the  premises  on  whidi 
the  nuisance  was  proved  to  exist,  and  that  he 
had  no  power  or  authority  from  the  owner  to 
enter  on  the  premises  for  any  purpose  whatever : 
— Held,  that  the  order  most  be  gnashed.  Reg.  v. 
IHmbU,  36  L.  T.  508. 

6.  Wateb^losets,  Ash-pits,  lea 

Orders  fl>r  nacessaiy  WotIlI — ^By  11  &  12 
Yict.  c.  63,  8.  54,  the  surveyor  or  the  local  board 
of  health  may  examine  any  drain,  water-closet, 
privy,  cesspool,  or  ash-pit ;  and  if  it  is  in  bad 
order  and  condition,  the  board  shall  cause  notice 
in  writing  to  be  given  to  the  owner  or  occupier 
of  the  premises,  requiring  him  to  do  the  neces- 
sary works ;  and  if  such  notice  be  not  complied 
wiUi,  the  party  shall  be  liable  to  a  penalty  for 
every  day  during  which  he  makes  default  : — 
Held,  that  the  discretion  to  determine  what 
works  are  necessary  to  be  done  is  vested  in  the 
board,  and  that,  on  a  proceeding  before  justices 
to  recover  the  penalty  under  s.  129,  they  have  no 
jurisdiction  to  review  its  determination.  Har* 
greaves  v.  Taylor,  ^B.k  S.  613  ;  32  L.- J..  M.  O. 
Ill ;  9  Jur.,K  S.  1053 ;  8L.T.  149  ;  11 W.  R.662. 

Offenees — One  Privy  for  Two   Oottagos.]  — 

The  respondent  built  two  cottages  with  one 
privy  sufficient  for  the  use  of  the  occupiers  of 
both  cottages  : — Held,  that  he  had  complied  with 
the  requirements  of  the  35th  section  of  the 
Public  Health  Act,  1875,  on  the  ground  that  the 
section  does  not  require  a  separate  water  closet^ 
earth  closet,  or  privy  for  every  house  built  or  re- 
built. Glutton  Union  v.  Pointing,  4  Q.  B.  D. 
340 ;  48  L.  J.,  M.  0.  137 ;  40  1.  T.  844 ;  27 
W.  R.  668. 


Absence  of  Injury  to  Health.] — By  a  91 


of  the  Public  Health  Act,  1875,  *'  any  accumula- 
tion or  deposit  which  is  a  nuisance  or  injurious 
to  health  "  shall  be  deemed  to  be  a  nuisance 
liable  to  be  dealt  with  summarily  under  the  act : 
— Held,  that  an  offence  within  the  section  was 
committed  where  the  accumulation  emitted  of- 
fensive smells  which  interfered  vrith  the  personal 
comfort  of  persons  living  in  the  neighbourhood, 
but  did  not  causie  injury  to  health.  Great 
Western  Railujay  Company  v.  Bish*>p  (7  L.  R^ 
Q.  B.  550)  distinguished.  Bishop  Auckland 
Local  Board  v.  Bishop  Auckland  Iron  Covk" 
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y,  10  Q.  B.  D.  138  ;  52  L    J.,  M.  C.  38  ;  48 
.  T.  223  ;  31  W.  R.  288  j  47  J.  P.  389. 

See  also  NniSAiTCE. 

AlMitement  of  Kniaanoe — ^Who  Liable.]  —  A 
nuisance  arose  from  a  privj  in  the  upper  part  of 
a  house,  of  which,  with  the  shop  belonging 
thereto,  H.  was  the  lessee,  at  a  rack  rent,  for 
twenty-one  years.  H.  occupied  the  shop  only, 
and  sub-let  the  other  part,  where  the  nuisance 
arose,  to  E.,  a  weekly  tenant,  and  to  this  part  of 
the  premises  H.  had  no  access.  C,  as  agent 
for  H.^s  lessor,  collected  the  rent.  The  parish 
authorities,  for  the  purpose  of  abating  the 
nuisance,  under  the  powers  given  them  by  29 
&  30  Vict.  c.  90,  8.  21,  and  18  k  19  Vict  c. 
121,  s.  12,  summoned  C.,  as  the  owner  of  the 
premises  within  the  interpretation  clause  (s.  2) 
of  the  latter  statute,  before  the  justices,  who 
made  an  order  upon  him  to  abate  the  nuisance  : 
— Held,  that  G.  was  not  the  owner  within  the 
true  construction  of  s.  2,  as  K.,  the  weekly 
tenant,  was  the  occupier  of  the  premises  where 
the  nuisance  arose,  and  that  therefore  H.  was 
not  the  occupier,  but  the  person  receiving  rent 
from  the  occupier  of  the  property  within  the 
meaning  of  the  statutes.  JReg.  v.  Bath  (Jus- 
ti€es)f  or  Cook  v.  Monta-gue,  7  L.  R.,  Q.  B. 
418  ;  41  L.  J.,  M.  C.  149 ;  26  L.  T.  471  ;  20 
W.  R.  624. 

Jnrisdiotlon  of  Justicei.] — Under  18  &  19 

Vict,  c  121,  s.  12,  the  power  of  a  local  authority 
to  pjrefer,  and  the  jurisaiction  of  justices  to  deter- 
mine, a  complaint  in  respect  of  a  nuisance  exist- 
ing within  the  area  of  that  local  authority,  arises 
only  where  the  cause  of  such  nuisance  is  also 
within  that  area.  B^g.  v.  Cotton,  1  El.  &  Eh  203 ; 
28  L.  J.,  M.  C.  22  ;  5  Jur.,  N.  S.  311 ;  7  W.  R.  62. 

Power  of  Jnftiees  to  order  Speoifio  Works 
for  Abatement  of.]  —  A  water-closet  in  the 
centre  of  a  house  being  a  nuisance,  the  sanitary 
authority  gave  notice  to  the  owner  of  the  house 
under  the  94th  section  of  the  Public  Health 
Act,  1875,  to  abate  the  nuisance,  and  for  that 
purpose  to  remove  the  said  closet  from  the  centre 
of  the  house  and  place  the  same  near  an  outer 
wall  where  there  might  be  efficient  ventilation, 
and  to  fix  the  soil-pipe  outside  the  walls.  The 
owner  making  default  in  so  doing,  justices 
thereupon,  under  s.  96,  ordered  him  to  do  the 
things  above  specified : — Held,  that  they  had 
jurisdiction  under  the  96th  section  to  make  the 
order.  Whitohureh,  Ex  parte  (6  Q.  B.  D.  545) 
distinguished.  Saunders,  Ex  parte,  11  Q.  B.  D. 
191  ;  52  L.  J.,  M.  C.  89  ;  31  W.  R.  918  ;  47  J.  P. 
584. 

A  nuisance  existed  consisting  of  a  privy  and 
ash-pit  in  such  a  state  as  to  be  a  nuisance,  and 
the  local  sanitary  authority  gave  notice  to  the 
owner  under  the  Public  Health  Act,  1875,  s.  94, 
to  abate  the  same,  and  for  that  purpose  to  fill  up 
the  ash-pit,  abandon  the  privy,  and  build  a  pail 
closet.  The  owner  failed  to  do  so,  and  justices 
thereupon,  under  s.  96,  ordered  the  owner  to  fill 
up  the  ash-pit,  to  abandon  the  privy,  and  to 
construct  a  proper  and  sufficient  pail  closet  in 
lieu  thereof.  On  a  rule  for  a  certiorari  to  quash 
the  order  of  justices  : — Held,  that  the  order  was 
bad,  as  the  justices  had  no  power  under  s.  96 
to  order  the  erection  of  the  pail  closet.  Whit' 
church,  Ex  parte  (No.  1),  6  Q.  B.  D.  645 ;  60 
L.  J.,  M.  0.  41 ;  29  W.  R.  507  ;  46  J.  P.  392, 


7.   UBINALS. 

Dedieated  to  the  Public — ^When  a  ITnisanee.! 
— A  vestry  proposed  to  erect  a  public  urinal 
in  a  mews,  not  a  thoroughfare,  the  freehold  of 
which  was  in  the  plaintiff  as  trustees.  The 
mews  had  for  seventy  years  or  more  been  open 
to  the  public  at  all  times  ;  no  barrier  had  ever 
been  put  across  the  entrance.  The  mews  had 
been  lighted,  cleansed,  and  paved  by  the  vestry  ; 
nothing  had  ever  been  paid  by  the  trustees  for 
lighting,  cleansing  or  paving.  The  land  adjoin- 
ing the  mews,  the  occupants  of  which  had  the 
use  of  the  mews,  was  in  lease  during  the  whole 
period.  The  lessees  had  applied  to  the  vestry 
for  leave  to  make  erections  upon  and  interfere 
with  the  soil  of  the  mews,  but  such  applications 
were  made  without  the  knowledge  of  the  trus- 
tees : — Held,  that  the  soil  of  the  mews  had  been 
dedicated  to  the  public,  and  it  was  "  a  street," 
being  a  highway  within  the  meaning  of  18  & 
19  Vict.  c.  120,  s.  88.  Vernan  v.  St.  Janhes's 
Vestry,  49  L.  J.,  Ch.  130 ;  42  L.  T.  82  ;  A  C, 
affirmed,  16  Gh.  D.  449  ;  50  L.  J.,  Ch.  81 ;  44 
L.  T.  229  ;  29  W.  R.  222—0.  A. 

The  actual  site  of  the  urinal  had  up  to  1858 
been  occupied  by  a  dung-pit,  used  by  tne  tenant 
of  stables  adjoining  the  mews.  About  that  year 
it  was  filled  up  : — Held,  that  the  site  of  the 
dung-pit  had  been  abandoned,  and  dedicated  to 
the  public  with  the  rest  of  the  mews.    Ib» 

The  proposed  urinal  was  within  eight  feet  of 
the  back  aoor  of  the  shop  of  one  of  the  plain- 
tlfib,  close  to  the  entrance  to  the  wine  vaults  of 
another,  and  would  have  to  be  constantly  passed 
very  closely  by  numerous  young  women  and 
girls  in  t^e  employ  of  a  third  : — Held,  that  its 
erection  in  such  a  place  was  an  intolerant 
nuisance,  and  an  injunction  must  be  granted  to 
restrain  it.    Ih, 

Liability  of  Penon  Xrecting.] — An  owner  of 
a  public-house  erected  an  urinal  in  a  private 
passage  leading  out  of  the  street,  and  enclosed 
it  between  doors  which  he  kept  locked  every 
night.  There  was  a  space  between  the  line  of 
area  railings  in  the  street  and  the  urinal  door 
nearest  to  the  street,  which  space  he  shut  o£E 
from  the  street  with  an  iron  gate  placed  flush 
with  the  line  of  railings.  This  gate  was  never 
locked.  It  being  proved  that  persons  habitually 
used  the  space  between  the  door  and  the  gate  in 
such  a  manner  as  to  cause  to  the  neighbours  a 
nuisance,  which  he  took  no  steps  to  prevent  : — 
Held,  that  he  was  responsible  for  such  user,  it 
being  a  probable  consequence  of  the  manner  in 
which  he  had  arranged  the  premises.  Chihiall 
V.  Paul,  29  W.  R.  636. 

8.  Mabksts  and  Shops. 

a.  Locality. 

Settmg  up  ICarket  in  a  Hew  Plaoe. — A  corpo- 
ration, being  lords  of  a  market  and  owners  of  the 
soil,  is  entitled  at  common  law  to  remove  the 
market ;  but  where  the  corporation,  acting  as  a 
local  board,  takes  steps  under  the  above  enact- 
ment, to  set  up  a  market  in  a  new  place,  it  can 
only  act  under  the  powers  and  subject  to  the 

Cvisoes  of  the  statute,  and  is  not  entitled  to  fall 
k  on  its  common  law  right.    Ellis  v.  Bridge^ 
north  ( Corporation),  2  Johns.  &  H.  67  ;  4  L.  T., 
112;  9  W.  11.331. 
QuBBre,  whether  the  immemorial  privilege 
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honseholders,  of  erecting  and  hiring  out  stalls  in 
front  of  houses  in  a  market  place,  is  a  right  pro- 
tected by  the  proviso  in  s.  60.    /J. 

Scmble,  that  the  setting  up  of  a  new  market, 
under  that  statute,  at  a  short  distance  from  and  in 
lieu  of  an  ancient  market,  is  an  establishment  of  a 
market  within  s.  50,  and  not  a  mere  removal.  lb. 


Ancient  Karket.] — A  local  improvement 


act  imposed  a  penalty  for  exposing  for  sale  in 
any  of  the  streets  of  the  town  any  meat  so  as  to 
project  over  or  upon  any  foot  or  carriage-way. 
The  act  provided  l^at  no  person  should  be  subject 
to  any  penalty  for  placing  any  stall  or  exposing 
provisions  for  sale,  so  as  such  stalls  be  placed  in 
such  part  of  the  streets  as  should  be  appointed  by 
the  commissioners,  and  that  no  person  should  be 
subject  to  any  penalty  for  placing  any  stall  or 
exposing  provisions  for  sale  in  such  parts  of  the 
streets  as  should  have  been  theretofore  used  for 
that  purpose  at  the  times  of  the  usual  fairs  and 
markets  within  the  town.  In  1853  a  local  board 
of  health  was  constituted  in  the  township,  under 
16  &  17  Vict.  c.  24,  who,  by  bye-laws  duly  allowed 
and  published,  appointed  certain  places  for 
markets  for  certain  descriptions  of  goods  on 
market  days,  and  imposed  penalties  for  the 
breach  thereof  : — Held,  that  the  provisions  of  the 
local  act  did  not  exempt  from  such  penalties  one 
who  violated  these  bye-laws  by -exposing  for  sale 
meat  at  a  place  other  than  that  so  appointed  by 
the  local  board  of  health,  notwithstanding  the 
spot  where  such  meat  was  so  exposed  for  sale  was 
a  place  where  such  articles  had  for  a  long  series 
of  years  been  sold  by  him  and  others.  Savage  v. 
Brook,  15  C.  B.,  N.  S.  264  ;  33  L.  J..  M.  C.  42  ; 
10  Jur.,  N.  S.  587 ;  9  L.  T.,  334  ;  12  W.  R.  81. 

See  also  Mabeets  and  Faibs. 

Obftmotion  of  Footway  — User  for  Thirty 
Tear».] — W.  was  a  draper,  who  had  a  shop  with  a 
grid  in  front  and  a  cellar-flap  on  which  he  ex- 
posed goods,  about  a  foot  or  more  from  his  outer 
wall.  He  and  his  predecessor  had  done  the  same 
for  thirty  years.  Being  summoned  for  exposing 
goods  which  projected  over  the  footway,  he  set 
up  a  claim  of  right  as  the  owner  of  the  street  or 
soil,  and  also  on  the  ground  of  the  original  owner 
having  always  done  the  same  : — Held,  that  there 
being  no  proof  of  the  dedication  by  the  original 
owner  subject  to  such  right,  and  no  proof  of 
ownership  of  the  soil,  the  justices  rightly  con- 
victed W.     Whittaker  v.  Rhodes,  46  J.  P.  182. 

By  a  local  act  of  1872  (35  &  36  Vict.  c.  78), 
B.  96,  if  any  person  places,  hangs  up,  or  otherwise 
exposes  any  furniture,  goods,  produce,  wares, 
merchandise,  matter,  or  thing,  so  that  the  same 
projects  or  project  into  or  over  any  footway,  or 
beyond  the  line  of  any  house,  shop  or  building, 
at  which  the  same  is  or  are  exposcKl,  he  shall  be 
liable  to  a  penalty.  Justices  refused  to  convict  a 
person  who  was  charged  under  this  section  ;  but 
they  stated,  in  the  case  reserved  at  the  com- 
plainant's request,  that  the  defendant  exposed 
greengrocery,  in  which  he  dealt,  on  a  cooler  or  a 
tray  of  wood,  projecting  two  feet  nine  inches 
beyond  the  line  of  the  brickwork  of  his  building. 
This  tray  fell  forward  from  the  shop  window,  and 
when  used  wm  supported  by  iron  stanchions  and 
hinges.  The  steps  of  the  adjoining  house  pro- 
jected three  inches  further  than  this  tray  during 
the  day.  At  night,  and  on  Sundays,  the  tray  was 
not  beyond  the  line  of  the  defendant's  and  the 


adjoining  house ;  the  street  was  exceptionally 
wide  at  this  particular  part.  The  premises  had 
been  erected  between  thirty  and  forty  years,  and 
during  that  period  the  tenants  had  always  used 
the  same  cooler  or  tray,  or  something  of  the  same 
description  : — Held,  that  the  act  must  be  taken  to 
refer  to  the  line  of  shop  existing  at  the  time  of  its 
passing,  which  in  this  case  was  the  line  of  the 
tray ;  and  that  the  justices  were  right.  TUlsom 
V.  Ounliffe,  29  L.  T.  913. 

b.  Berolation  of  Sales. 

Of  Coals.]— By  26  &  27  Vict.  c.  32,  the  owner 
of  any  coals  brought  within  the  district  of  the 
local  board  of  health  for  Hull  is  bound,  "  before 
such  coal,  or  any  part  thereof,  is  sold  or  delivered 
or  dealt  with  in  the  district,"  to  deliver  to  the  in- 
spector appointed  for  the  purpose  the  original  pit 
note  denoting  the  quantity  and  quality  thereof. 
A  shipowner  brought  coals  in  a  lighter  into  the 
district  of  the  board  of  health  for  .Hull,  where 
they  were  transferred  into  a  steamer,  also  belong- 
ing to  the  shipowner : — Held,  that  this  was  deal- 
ing with  the  coals  within  the  meaning  of  the 
statute,  and  that  the  shipowner  was  ^und  to 
deliver  the  pit  note  to  the  inspector.  Wilson  v, 
Hull  Local  Board,  12  Jur.,  N.  S.  706  ;  14  W.  B. 
638. 

Of  Broad.]— By  6  &  7  Will.  4,  c.  37,  s,  4,  all 
bread  sold  beyond  the  city  of  London  shall  be 
sold  by  weight :  provided  that  nothing  in  the  act 
shall  extend  to  prevent  bakers  "from  selling 
bread  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls  without  previously 
weighing  the  same : " — Held,  that  the  proviso  does 
not  apply  to  bread  which,  having  at  the  time  of 
the  passing  of  the  act  been  usually  sold  under  the 
denomination  of  fancy  bread,  had  at  the  time  of 
the  sale  ceased  to  be  sold  under  that  denomina- 
tion. Beg,  V.  Wood,  4  L.  R.,  Q.  B.  659  ;  38 
L.  J.,  M.  C.  144  ;  20  L.  T.  654 ;  17  W.  R.  850  ; 
10  B.  &  8.  534. 

The  6  &  7  Will.  4,  c  37,  s.  4,  provides^ 
under  a  penalty,  that  all  bread  shall  be  sold  by 
weight,  but  nothing  in  the  act  contained  is  to 
prevent  any  baker  or  seller  of  bread  from  selling 
**  bread  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls,  without  previously 
weighing  tiie  same."  The  exemption  from  the 
necessity  of  selling  by  weight  applies  only  to  that 
which  was  known  as  French  or  fancy  bread  at 
the  time  of  the  passing  of  the  act  (1836)  and  to 
bread  of  a  like  ^kind  with  it.  Aerated  Bread 
Company  Y.Oregg  or  Origg,  8  L.  R.,  Q.  B.  355 ;. 
42  L.  J.,  M.  C.  117 ;  28  L.  T.  816. 

Bread  made  in  separate  loaves,  and  so  baked 
as  to  be  crusty  all  over,  and  known  in  the  trade 
as  Frendi  or  fancy  bread,  but  differing  from 
ordinary  br^td  only  in  the  manner  of  baking,  ia 
not  French  or  fancy  bread  within  the  meaning  of 
the  exemption.    lb. 

Where  a  customer  applying  to  purchase  bread 
asks  for  bread  by  weight,  the  baker  is  bound  to> 
sell  by  weight,  whether  he  delivers  to  him 
ordinary  bread  or  fancy  bread,  but,  semble, 
he  is  not  bound  to  weigh  the  loaf  in  the  presence 
of  the  customer  when  he  is  not  requested  to  do  so- 
Reg,  V.  Kennett,  4  L.  R.,  Q.  B.  565 ;  20  L.  T.  656  ; 
10  B.  &  S.  534. 

The  practice  of  a  baker  was  to  sell  loaves  of 
bread  at  6^.,  varying  the  weight  of  the  loaf  with 
the  price  of  com.    When  he  purposed  to  sell  & 
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3}  lbs.  loaf  for  Gd.,  the  cnstom  in  his  bakery  was 
to  pat  into  the  oven  4  lbs.  of  dough,  but  the  loaf 
was  not  weighed  after  baking.  He  sold  at  6d. 
each  six  loaves,  which  varied  in  weight,  but  all 
but  one  weighed  over  34  lbs.; — Held,  that  he 
was  rightly  convicted  of  selling  bread  otherwise 
than  by  weight,  under  6  &  7  Will.  4,  c.  37  s.  4. 
Hill  v.  Brottming,  6  L.  R.,  Q.  B.  463 :  22  L.  T. 
584  ;  19  W.  R.  21. 


Obligation  to  Carry  Weights  and  Bealof .] 


—By  6  &  7  Will.  4,  c.  37,  s.  7,  every  baker  or 
seller  of  bread  .  .  .  who  shall  convey  or  carry 
out  bread  for  sale  in  and  from  any  cart  or  other 
carriage,  shall  be  provided  with  and  shall  con- 
Ktantly  carry  in  such  cart  or  other  carriage  a 
correct  beam  and  scales  with  proper  weights 
.  .  .  and  in  case  any  such  baker  or  seller  of 
bread  .  .  .  shall,  at  any  time,  carry  out  or 
deliver  any  bread  without  being  provided  with 
such  beam  and  scales  with  proper  weights  .  .  . 
then,  and  in  every  such  case,  every  such  baker  or 
seller  of  bread  shall  for  every  such  ofifence  forfeit 
and  pay  a  sum  of  money  not  exceeding  BL  A 
baker  delivered  bread  from  a  cart  at  a  customer's 
shop  pursuant  to  a  general  order  given  some  time 
previously  ;  he  was  then  unprovided  with  scales 
and  weights  : — ^Held,  that  he  had  committed  an 
offence  against  the  foregoing  enactment.  Rohin- 
tton  V.  Cliff,  1  Ex.  D.  294 ;  45  L.  J.,  M.  0.  109  ; 
34  L.  T.  689. 


9.  Offensive  Trades. 

a.  Slauffhter-houaea. 

Conaont  to  Erection — Lioonoo.l — A  corporation 
was  also  the  local  board  of  healtn  under  II  &  12 
Vict  c.  63.  By  the  Local  Government  Act, 
which  is  to  be  read  with  that  act,  the  clauses  of 
10  &  II  Vict.  c.  34  (Towns  Improvement  Act), 
with  respect  to  slaughter-houses,  is  incorporated. 
The  effect  of  the  clauses  as  incorporated  is  to 
provide  that  no  slaughter-house  shall  be  erected 
or  used  without  the  licence  of  the  board  of 
health.  By  a  Market  Act,  passed  subsequently 
to  the  Local  Government  Act,  for  the  better 
management  of  the  property  of  the  corporation, 
a  company  was  incorporated,  in  which  certain 
property  of  the  corporation  was  vested,  and  the 
act  provided  that  the  company,  with  the  consent 
of  the  corporation  in  writing  under  the  hand  of 
the  town  clerk,  might  erect  and  maintain 
slaughter-houses  in  the  borough.  The  company 
erected  a  slaughter-house,  having  previously  ob- 
tained the  consent  of  the  corporation  in  a 
memorandum  of  a  resolution. under  the  hand  of 
the  clerk  ;  but  the  corporation,  acting  as  a  local 
board,  afterwards  refused  to  license  the  slaughter- 
house. A.,  to  whom  the  company  had  agreed  to 
demise  the  tolls  receivable  under  the  act  for 
slaughtering  cattle  in  the  slaughter-house, 
brought  an  action  against  the  company  for  not 
making  a  good  title  to  the  tolls : — ^Held,  that  the 
consent  given  under  the  Markets  Act  included 
the  licence  of  the  local  board  required  by  the 
10  &  II  Vict.  c.  34,  8.  126.  Anthony  v.  Brecon 
Markets  Company^  7  L.  R.,  Bx.  399 ;  41  L.  J., 
Ex,  201 ;  26  L.  T.  979 ;  21  W.  R.  27— Bx.  Ch. 
Reversing  2  L  R,  Ex.  167  ;  36  L.  J.,  Ex.  131  ; 
16  L.  T.  665  ;  16  W.  R.  620. 

By  a  local  act  of  1862,  a  company  was  em- 
powered to  erect  a  cattle  market  at  Brecon,  and 
by  s.  65  the  company  from  time  to  time,  if  and  | 
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when  they  should  think  fit,  and  with,  but  not 
without,  the  consent  of  the  corporation  testified 
by  writing  under  the  hand  of  the  mayor  or  town 
clerk,  might  provide  and  maintain  slaughter- 
houses proper  and  sufficient  for  the  slaughtering 
of  cattle  for  the  supply  of  the  borough  and  its 
neighbourhood,  upon  such  sites  as  they  should 
think  expedient.  In  1863  the  corporation  con- 
sented to  the  provision  and  maintenance  by  the 
company  of  slaughter-houses  proper  and  sufficient 
for  the  slaughtering  of  cattle  for  the  supply  of 
the  borough  and  its  neighbourhood,  in  pursuance 
of,  and  in  accordance  with,  the  above-mentioned 
s.  65  ;  the  company  built  slaughter-houses  ac- 
cordingly, but  absolutely  abandoned  the  use  of 
them  in  1864.  The  company  subsequently  built 
other  slaughter-houses  a  quarter  of  a  mile  off ; 
but  the  corporation  had  always  refused  to  give 
any  further  consent.  Justices  refused  to  convict 
under  s.  1 9  of  the  Markets  and  Fairs  Clauses  Act, 
1847,  for  slaughtering  cattle  on  premises  in  the 
borough  other  than  those  leased  by  the  ap- 
pellant : — Held,  that  the  slaughter-houses  occu- 
pied by  the  appellant  had  not  received  the 
consent  of  the  corporation  under  s.  66  of  the 
local  act  of  1862,  and  that  the  justices  were 
right.    Hughes  v.  Trew,  36  L.  T.  585. 

— «•  By  Sesolntion  and  Kotieo.] — ^A  police  act 
empowered  a  town  council  of  a  borough  to  grant 
licences  for  the  erection  of  slaughter-houses.  A. 
applied  for  a  licence.  The  market  committee 
inspected  the  site,  and  recommended  the  (prant. 
The  committee  passed  a  resolution  to  grant  the 
licence,  and  communicated  the  same  to  A.,  and  tho 
resolution  was  confirmed  by  the  town  council : — 
Held,  that  though  it  was  usual  afterwards  to 
grant  a  formal  licence  in  a  printed  form,  still 
the  grant  was  complete  on  the  confirmation  of 
the  resolution  and  communication  thereof  to  A., 
and  operated  as  a  licence.  Hovoarth  v.  Man- 
Chester  (^Mayor,  ^c),  6  L.  T.  683. 

Penalty  for  Sreoting— liability.]— By  II  k  12 
Vict.  c.  63,  s.  64,  the  business  of  a  slaughterer 
of  cattle,  or  other  noxious  or  offensive  business, 
shall  not  be  newly  established  in  any  building 
or  place  in  any  district,  after  the  act  has  been 
applied  to  it,  without  the  consent  of  the  local 
board  of  health  ;  and  whosoever  offends  against 
this  enactment  shall  be  liable,  for  each  offence, 
to  a  penalty  of  50/.  A  cattle-market  company, 
cattle  having  never  been  slaughtered  in  the 
market  before,  after  the  act  had  been  applied  to 
the  district,  erected  a  building,  in  which  they 
allowed  persons  to  slaughter  cattle  on  the  pay- 
ment of  2«.  a  head,  the  company  finding  tiae 
tackle  attached  to  the  building,  but  the  persons 
slaughtering  bringing  their  own  implements  : — 
Held,  that  the  company  was  liable  to  the  penalty. 
Liverpool  New  Cattle  Market  Compar^  v. 
Hudson,  2  L.  R.,  Q.  B.  131 ;  36  L.  J.,  M.  Cf.  30 
15  L.  T.  534  ;  15  W.  R.  563. 

Promisea  Covered  by  licenco.] — Prior  to 
the  coming  into  operation  in  a  town  of  the 
31  &  32  Vict.  c.  98,  S.  occupied  premises  in  a 
street  there  for  the  purpose  of  slaughtering  pigs. 
These  premises  consisted  of  a  yard  with  an 
entrance  by  closed  doors  or  gates  ftom  the  street, 
and  in  the  yard,  pig-pens,  a  cart-shed,  a  shed 
used  for  slaughtering  pigs,  and  a  stable  for  horses, 
the  external  vaults  of  which  constituted  the  walla 
of  the  building.    Whilst  the  premises  were  so 
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used  S.,  upon  the  coming  into  operation  of  the 
act,  obtained  a  licence,  which  licence  stated  that 
the  animals  to  be  slaughtered  were  pigs.  No 
animals  before  them  were  ever  slaughtered  in 
the  stable.  Since  obtaining  such  licence  S.  had 
converted  the  stable  into  another  slaughtering- 
shed,  and  used  the  same  for  slaughtering  bullocks 
and  sheep  tiierein.  Upon  an  information  for 
using  this  stable  as  a  slaughter-house  without 
having  obtained  a  licence  for  that  purpose,  the 
justices  held  that  upon  a  proper  application  of 
the  law  to  the  facts,  S.  was  entitled .  to  use  the 
stable  as  he  did,  for  that  the  stable,  as  forming 
an  original  portion  of  the  premises  licensed  as  a 
slaughter-house,  was  covered  by  such  licence  : — 
Held,  that  the  justices  were  right.  Brighton 
Local  Board  v.  Stennmg,  15  L.  T.  567. 

Private  Pr«misef.] — Bj  a  clause  in  a  local  act, 
which  closely  followed  the  Markets  and  Fairs 
Clauses  Act  (10  &  11  Vict.  c.  14),  s.  19,  it  was 
enacted,  that  "no  person  shall  slaughter  any 
cattle,  or  dress  any  carcase  for  sale  as  human 
food,  or  food  of  man,  in  any  place  within  the 
limits  other  than  a  slaughter-house:" — Held, 
that  to  slaughter  cattle  on  the  private  premises 
of  an  inhabitant  of  the  town,  unless  for  sale  as 
human  food,  was  no  offence  within  this  clause. 
Mia9  v.  Nightingale,  8  Kl.  &  Bl.  698  ;  27  L.  J., 
M.  0.  151 ;  4  Jur.,  N.  S.  166. 

Using  HorsM  Delivered  te  he  Slaughtered.] — 
The  huntsman  of  a  pack  of  hounds  had  the  care 
and  management  of  the  kennels,  and  of  a  place 
which  was  used  solely  as  a  slaughter-house  for 
the  purpose  of  slaughtering  horses  and  other 
cattle  sent  there  as  food  for  the  hounds.  B.  sent 
a  horse  to  this  place,  and  delivered  it  to  the 
huntsman  for  the  purpose  of  the  horse  being 
slaughtered  as  food  for  the  hounds,  telling  him 
of  ti^e  purpose.  Instead  of  slaughtering  the 
horse,  he  lent  him  to  a  person  for  the  purpose  of 
being  worked,  and  he  was  worked  by  that 
person  .-—Held,  that  the  12  &  13  Vict.  c.  92,  s.  9 
(which  imposes  a  penalty  for  using  horses 
delivered  to  be  slaughtered  at  a  place  used  for 
slaughtering),  appli^  to  the  huntsman,  and  was 
not  confined  to  persons  having  or  managing 
licensed  slaughter-houses  under  26  Geo.  3,  c.  71. 
Colam  V.  Hall,  6  L.  R.,  Q.  B.  206  ;  40  L.  J.,  M.  C. 
100 ;  23  L.  T.  802  ;  19  W.  R.  563. 

b.  Other  Trades. 

Brick-making.] — Brick-making  is  not  neces- 
sarily a  noxious  or  offensive  business,  trade,  or 
manufacture,  within  s.  64.  Wanstead  Board  of 
Health  V.  mil,  13  C.  B.,  N.  S.  479  ;  32  L.  J., 
M.  C.  135  ;  9  Jur.,  N.  S.  972  ;  7  L.  T.  744  ;  11 
W.  R.  368. 

Keeping  Bwine.] — It  is  an  offence  under  the 
Public  Health  Act,  1875,  s.  47,  to  keep  swine  so 
as  to  be  ar  "nuisance"  in  the  common-law 
meaning  of  the  term.  It  is  not  necessary  to  such 
offence  that  there  should  be  any  injury  to  health. 
Banhfiry  Urban  Sanitary  Authority  v.  Page, 
8  Q.  B.  D.  97  ;  51  L.  J.,  M.  C.  21 ;  45  L.  T.  759  ; 
30  W.  R.  415  ;  46  J.  P.  184. 

Kannre  Kaking  —  Ei&nvia  Ii^urionf  to 
Health.] — The  respondents  were  manufacturers 
of  artificial  manures,  and  in  the  course  of  manu- 
facture offensive  effluvia  were  given  off  which 
were  blown  over  the  appellants*  district,  and 


occasionally  interfered  materially  with  the 
comfort  of  the  inhabitants.  The  appellants 
made  a  complaint  to  the  justices  under  &  114  of 
Public  HealUi  Act,  1875.  The  justices  dismissed 
the  complaint,  but  stated  a  special  case  : — Held, 
that  inasmuch  as  the  effluvia,  though  not  in- 
jurious to  persons  in  sound  health,  were  calculated 
to  cause  sick  persons  to  suffer,  it  was  a  nnisanoe 
and  injurious  to  health  within  the  114th  sectioD. 
Malt  on  Local  Board  v.  Malton  Farmers'  Manure 
Company,  4  Ex.  D.  302  ;  49  L.  J.,  M.  C.  90 ;  44 
J.  P.  155. 

Iignry  to  Health.] — It  is  not  necessary,  in 
ordet  to  bring  a  nuisance  within  the  section^  to 
prove  that  such  nuisance  is  injurious  to  health. 
Ib»    See  preceding  case, 

10.  Cleansing  Pavements  and  Premises. 


a.  Umitation  of  Bye-lAi 

Under  11  k  12  Vict.  e.  68.]~[Jnder  11  &  12 
Yict.  c.  63,  local  boards  of  health  have  no  general 
power  to  make  bye-laws  for  carrying  out  the 
purposes  of  the  act,  but  only  such  bye-laws  as  are 
authorized  by  s.  55.  Meg.  v.  Wood,  5  EL  &  BL 
49  ;  3  C.  L.  R  1134 ;  S,  C,  nom.  Bsg,  v.  Rose,  34 
L.  J.,  M.  C.  130  ;  1  Jur.,  N.  S.  802. 

Bemoval  of  8now.] — ^A  bye-law,  <*  that 


all  occupiers  of  any  premises  within  the  distsict 
shall  properly  clean  and  remove  all  snow,  or 
other  obstructions,  from  the  footpath  and  channel 
opposite  their  respective  premises  before  nine  of 
the  clock  in  the  forenoon  of  each  day,**  is  bad.  A 
An  information  having  been  laid  against  an 
occupier  under  this  bye-law,  and  it  being  proved 
that  the  occupier  had  neglected  to  remove  snow, 
it  was  objected  that  the  bye-law  was  bad  ;  but 
the  justice  held  that,  inasmuch  as  it  had  been 
allowed  by  the  secretary  of  state,  he  could  not 
entertain  the  objection ;  and  he  convicted  the 
occupier.  The  court  quashed  the  conviction  on 
certiorari,  though  s.  137  enacts,  that  no  proceed- 
ing touching  the  conviction  of  any  offender 
against  the  act  shall  be  removable  by  certiorari, 
holding  that  the  justice  acted  without  jurisdic- 
tion,   lb. 

Dust  and  Ashes.]— The  10  &  11  Yict.  c  34 
s.  82,  which  requires  the  commissioners  under 
the  special  act  to  cause  *'  all  the  dust,  ashes  and 
rubbish  to  be  carried  away  from  the  houses  and 
tenements  of  the  inhabitants  of  the  town  or  dis- 
trict within  the  limits  of  the  special  act,"  does 
not  extend  to  the  dust  and  ashes  the  exclusive 
produce  of  manufactories.  Lyndon  v.  SUmd- 
bridge,  2  H.  &  N.  45  ;  26  L.  J.,  Ex.  386. 

b.  Power  to  Enter  Private  Premises. 

Well  on  Priyate  Property— Bight  of  Local 
Authority  in  Boetland  to  Bepair.] — ^The  Public 
Health  (Scotland)  Act,  1867,  s.  89,  sub-e.  4,  pro- 
vides that  **  the  local  authority  may  cause  all  ex- 
isting public  cisterns,  pumps,  wells,  reservoirs, 
conduits,  aqueducts,  and  works  used  for  the  gra- 
tuitous supply  of  water  to  the  inhabitants  to  be 
continued,  maintained,  and  plentifully  supplied 
with  water.**  A  well  situated  on  private  ground, 
the  water  of  which  has  been  used  for  domestic 
purposes  gratuitously  by  the  inhabitants  in  the 
vicinity  for  the  prescriptive  period,  is  a  public 
well  within  the  meaning  of  this  section  ;  and  the 
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local  authority  can  enter  on  the  land  and  do  all 
acts  to  the  well  for  oontinoing  and  maintaining 
it,  which  the  inhabitants  might  have  done  "before. 
And  this,  notwithstanding  that  there  may  be  a 
company  with  a  vested  right  to  supply  the  in- 
habitants with  water.  Situated  in  one  comer  of 
a  private  field  in  the  parish  of  Denny  is  a  well. 
From  the  well  to  the  entrance  of  the  field  a  foot- 
path leads,  and  from  this  entrance  to  the  public 
road  going  through  the  village  of  Denny  there  is 
a  cart  road.  The  inhabitants  of  Denny  had  for 
the  prescriptive  period  used  the  water  of  the  well 
for  domestic  purposes,  and  had  had  the  well, 
inter  alia,  cradled  with  stones  at  their  own 
expense.  Up  to  1877  Denny  was  a  mere  village, 
without  any  burghal  territory.  But  in  that  year 
Denny,  wiUi  the  adjoining  village  of  Dunipace, 
was  constituted  a  police  burgh  under  the  provi- 
sions of  25  &  26  Vict.  c.  101,  and  the  police  com- 
missioners of  the  buigh  then  became  the  local 
authority  under  the  Public  Health  (Scotland) 
Act,  1867  (30  k  31  Vict.  c.  101).  In  1878  the 
commissioners,  in  their  character  as  local  autho- 
rity, and  under  the  authority  of  sub-s.  4,  s.  89,  of 
the  last-mentioned  statate,  caused  the  well  to  be 
covered  in  with  an  iron  plate,  and  placed  therein 
a  hand-pump,  with  the  avowed  object  of  keeping 
the  well  free  from  pollution.  The  proprietor  of 
the  field  alleging  the  well  to  be  his  private  pro- 
perty, raised  a  process  of  interdict  and  suspension 
against  the  local  authority  praying,  for  removal 
of  the  cover  and  pump,  &c.: — Held,  affirming 
the  decision  of  the  court  below,  that  the  well  was 
a  public  well  within  the  meaning  of  the  statute, 
and  that  the  local  authority,  as  representing  the 
inhabitants,  had  not  done  anything  in  excess  of 
their  powers.  Smith  v.  Arehihald,  5  App.  Ca8.489. 

11.  Food  and  Dsink. 
a.  Sale  of  XTnaouxid  Meat. 

Persons  liable  for.] — Victuallers,  brewers,  and 
other  common  dealers  in  victuals,  who  in  the 
course  of  their  trade  sell  provision  unfit  for  the  food 
of  man,  are  criminally  responsible  under  51  Hen. 
3,  "  Pillor*  et  Tumbrel'  &c."  and  of  Edw.  1,  "  De 
Pistoribus  et  Hasiatoribus  et  aliis  Vitellariis," 
if  they  do  so  knowingly,  and  probably  if  they 
even  do  not,  and  are  liable  civilly  to  the  vendee 
without  any  fraud  on  their  part  or  warranty  of 
the  soundness  of  the  thing  sold :  but  a  private 
person,  not  following  any  of  these  trades,  who 
sells  an  unwholesome  article  for  food,  is  not  liable 
under  such  circumstances.  Burnby  v.  Rbllitt^ 
16  M.  &  W.  644  ;  17  L.  J.,  Ex.  190  ;  11  Jur.  827. 

A  meat  salesman  can  be  indicted  at  common 
law  for  knowingly  sending  or  exposing  meat  for 
sale  in  a  public  market  as  fit  for  human  food, 
which,  in  fact,  was  not  so.  Reg,  v.  Steteniton, 
3  F.  &  F.  106. 
^  So  a  carrier,  for  knowingly  bringing  to  market 
meat  unfit  for  human  fc^.  Reg,  v.  Jarvi*^  3 
F.  &  F.  108. 

But  a  person  is  not  indictable  for  sending  to  a 
meat  salesman  meat  he  knows  to  be  unfit  for 
human  food,  if  he  does  not  know  and  intend  that 
it  is  to  be  sold  as  human  food.  Reg,  v.  Crawley y 
3  F.  &  F.  109. 

Exposure  for  Bale.] — Diseased  meat  placed  on 
a  cart,  when  passing  along  the  streets  of  the 
city  of  Dublin  from  a  slaughter-house  to  a 
place  for  the  manufacture  of  preserved  meats,  in 
the  city,  was  seized  by  the  inspector  of  nuisances : 


— Held,  that  the  meat  was,  when  placed  upon  the 
cart,  exposed  for  sale  and  intended  for  the  food 
of  man,  within  the  meaning  of  the  26  k  27  Vict, 
c.  117,  s.  2.  Daly  v.  Wehh  4  Jr.  R.,  C.  L.  309  ;  18 
W.  R.  631. 

Intent  to  Sell.]— The  council  of  a  borough 
under  the  Municipal  Corporations  Act  (5  &  0 
Will.  4,  c.  76),  s.  99,  empowering  them  to  make 
bye-laws  for  the  suppression  of  all  such  nuisances 
as  are  not  already  punishable  in  a  summary 
manner,  made  a  bye-law  imposing  a  penalty  on 
any  butcher  or  other  person  who  should  have  in 
his  possession,  with  intent  to  sell  or  expose  for 
sale,  any  unsound,  putrid  or  unwholesome  meat 
or  other  victuals  or  provisions  unfit  for  the  food 
of  man,  or  which  would  be  deleterious  to  the 
health  of  persons  who  .might  feed  thereon.  8. 
was  charg^  under  this  bye-law  with  having  in 
his  possession,  with  intent  to  sell,  some  cheese 
unfit  for  the  food  of  man  : — Held,  that  the  bye- 
law  was  proi>erly  made,  and  was  still  in  force,  and 
that  the  naving  in  possession  with  intent  to  soil, 
or  exposing  for  sale,  cheese,  which  was  in  faet 
unfit  for  human  food,  was  a  nuisance  at  common 
law,  and  so  within  the  scope  of  the  Municipal  Cor- 
porations Act,  s.  90,  and  that  S.  was  wiUiin  the 
bye-law.  Shillito  v.  Thompson,  1  Q.  B.  D.  12 ; 
46L.  J.,  M.  C.  18  ;  33  L.  T.  506  ;  24  W.  R.  57. 

Dastmotion  of  Keat— Kotico.]-— The  116th  and 
117th  sections  ^  of  the  Public  Heath  Act,  1875, 
give  power  to  a  medical  officer  of  health  or  in- 
spector of  nuisances  to  seize  meat,  &c.  exposed  for 
sale  or  deposited  in  any  place  for  the  purpose  of 
sale,  or  of  preparation  for  sale  and  intended  for 
the  food  of  man,  which  may  appear  to  him  to  be 
diseased  or  unsound,  and  carry  it  before  a  justice, 
who,  if  it  appears  to  him  to  be  diseased  or  un- 
sound, is  to  condemn  the  same  and  order  it  to  be 
destroyed.  The  person  to  whom  such  meat, 
&c.  belongs  is  also  rendered  by  s.  117  liable  to  a 
penalty : — Held,  that  meat  might  be  taken  before 
a  justice  under  the  above  sections  and  condemned 
without  any  summons  or  notice  to  the  person  to 
whom  it  belonged,  and  that  such  person  having 
been  subsequently  to  the  destruction  of  the 
meat  summoned  and  convicted  of  an  offence 
under  the  above  sections,  such  conviction  was 
good,  WhUe  T.  Redeem,  5  Q.  B.  D.  15  ;  49  L. 
J.,  M.  C.  19 ;  41  L.  T.  524  ;  28  W.  R.  168 ;  44 
J.  P.  87. 

Seimre.] — The  respondent,  a  butcher,  exposed 
for  sale  part  of  a  cow  which  had  died  of  disease, 
and  sold  the  meat  to  a  customer,  who  took  ijb  home 
f  or  food,and  some  days  afterwards  at  the  request  of 
the  appellant,  an  inspector  of  nuisances,  handed  it 
over  to  him,  and  it  was  condemned  by  a  justice 
as  unfit  for  the  food  of  man  : — Held,  that  the  meat 
was  not  "  so  seized  "  and  condemned  as  is  pre- 
scribed by  ss.  116, 117,  of  the  Public  Health  Act, 
1875,  and  therefore  the  respondent  was  not  liable 
as  the  person  to  whom  the  same  **  did  belong  at 
^e  time  of  the  exposure  for  sale,"  to  a  penalty 
under  s.  117.  Vinter  v.  Hind,  10  Q.  B.  D.  63  ; 
52  L.  J.,  M.  C.  93  ;  48  L.  T.  359  ;  31  W.  R.  198  ; 
47  J.  P.  373. 

Some  diseased  meat  was  taken  into  a  yard  be- 
longing to  a  butcher*s  shop  and  then  seized  by 
the  police.  Within  this  yard  there  was  a 
slaughter-house : — Held,  that  the  yard  was  a 
place  within  26  &  27  Vict.  c.  117,  s.  2.  Tmna  v. 
Oattridge,  4  L.  R.,  Q.  B.  166  ;  38  L.  J.,  M.  C.''67 

3X2 


2087 


KEALTn—Jurisdietum. 


2088 


b.  Adulterfttioii  of  Food. 

i.  Offence*  generally. 

Of  Bread.] — Mixing  alum  with  bread  in  such 
manner  as  that  crude  lumps  were  found  in  the 
bread,  is  indictable.  Rex  v.  Dixon^  3  K.  &  S.  11 ; 
4  Camp.  12. 

Indictment  against  a  defendant,  who  was  em- 
ployed to  make  bread  for  the  Mditaiy  Asylum, 
which  charged  that  he  delivered  to  J.  H.  divers, 
to  wit,  297  loaves,  as  and  for  good  household 
bread,  for  the  use  and  supply  of  the  asylum  and 
the  children  belonging  thereto,  whereas  the  loaves 
were  not  good  household. bread,  but  contained 
divers  noxious  and  unwholesome  materials  not  fit 
for  the  food  of  man,  is  sufficiently  certain,  with- 
out shewing  what  the  noxious  materials  were,  or 
that  the  defendant  intended  to  injure  the  chil- 
dren's health.    Ih. 

An  indictment  does  not  lie  against  a  miller  for 
receiving  good  barley  to  grind  at  his  mill,  and  de- 
livering a  mixture  of  oatmeal  and  barleymeal 
differing  from  the  produce  of  the  barley  and 
which  is  musty  and  unwholesome.  Hex  v. 
Ilaynes,  4  M.  &  S.  214. 

Indictment  against  a  miller,  charging  in  the 
same  count  that  he  received  two  separate  parcels 
of  barley,  each  of  four  bushels,  to  be  ground  at  his 
mill  and  that  he  delivered  three  bushels  46  lbs.  of 
oatmeal  and  barleymeal  mixed,  other  and  dif- 
ferent than  the  produce  of  the  four  bushels,  is  ill, 
for  the  uncertaintv  to  which  of  the  four  bushels 
it  relates.    Ih. 

— -  Knowledge  of  Kaster.l---A  person  can- 
not be  convicted  under  (>  &  7  Will.  4,  c.  37,  s.  8, 
for  using  prohibited  mixtures  or  ingredients 
in  the  making  of  bread  for  sale,  unless  there  is 
knowledge,  either  in  himself  ch*  in  the  person 
employed  by  him,  of  the  presence  of  the  mixture 
or  ingredient.  Core  v.  Ja/ntes,  7  L.  R.,  Q.  B.  135  ; 
41  L.  J..  M.  C.  19 ;  25  L.  T.  593  ;  20  W.  R. 
201. 

In  other  Cases.] — A  publican  sold,  as  a  bottle 
of  gin,  liquid  composed  of  26  per  cent,  alcohol, 
70  per  cent,  water,  and  4  per  cent,  sugar.  Evi- 
dence was  adduced  that  gin  was  sold  by  retailers 
at  varying  strength  from  proof  to  20  per  cent, 
under  proof.  This  liquid  was  44  per  cent,  under 
proof,  but  the  analyst  said  he  should  call  it  *^  gin 
whose  alcoholic  strength  was  exceedingly  low." 
Justices  convicted  the  publican  under  the  Sale 
of  Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
s.  6  : — Held,  the  facts  justified  the  finding  that 
this  liquid  was  not  of  the  quality  of  gin,  but  that 
the  excess  of  water  was  a  fraudulent  increase  of 
the  measure  of  the  article  within  the  enacting 
part  of  the  section.  Paxhler  v.  SterenUt,  35  L.  T. 
862. 

A  publican  was  convicted,  under  the  Sale  of 
Food  and  Drugs  Act  1875,  (38  &  39  Vict.  c.  63), 
8.  6,  for  selling  to  the  prejudice  of  the  purchaser 
a  pint  of  gin  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by 
such  purchaser.  A  person  asked  for  a  pint  of 
gin  at  the  publican's  premises.  He  said  that 
he  had  gin  at  2i,  and  1#.  id,  per  pint.  The  pur- 
chaser bought  a  pint  at  the  latter  price.  On 
analysis  the  gin  was  found  to  contain  43*15  per 
cent,  of  water,  that  is,  it  was  43*15  below  proof, 
but  the  mixture  was  not  injurious  to  health. 
The  magistrate  found  that  there  was  no  recog- 


nized standard  of  alcoholic  strength  for  gin,  bat 
that  it  varied  from  proof  to  twenty  under  proof : 
— Held,  that  whether  the  mixture  in  question 
was  what  a  purchaser  buying  gin  without  any 
further  description  would  reasonably  expect  to 
receive  was  a  question  of  fact  for  the  magistrate ; 
and  that  there  was  sufficient  evidence  to  justify 
the  conviction.  Webb  v.  Knight,  2  Q.  B.  D.  530 ; 
46  L.  J.,  M.  C.  264 ;  36  L.  T.  791  :  26  W.  R. 
14— C.  A. 

By  s.  6  of  42  &  43  Vict.  c.  30,  it  is  provided 
that  '*in  determining  whether  an  offence  has 
been  committed  under  38  &  39  Vict.  c.  63,  s.  6, 
by  selling  to  the  prejudice  of  the  purchaser  spirits 
not  adulterated  otherwise  than  by  the  admixture 
of  water,  it  shall  be  a  good  defence  to  prove  that 
such  admixture  has  not  reduced  the  spirit  more 
than  ....  35  d^rees  under  proof  for  gin.**  The 
appellant  sold  to  the  respondent  gin  more  than 
35  degrees  under  proof,  but,  at  the  time  of  sale, 
brought  to  his  knowledge  a  printed  notice  hang- 
ing up  in  the  room  to  the  effect  that  all  ^irits 
were  sold  "  as  diluted  spirits,  no  alcoholic  strength 
guaranteed  :" — Held,  Uiat,  although  the  appellant 
had  not  a  good  defence  under  42  &  43  Vict.  c.  30, 
s.  6,  he  was  not  by  that  section  deprived  of  anj 
defence  which  he  would  have  had  under  38  &  ^ 
Vict,  c  63,  and  that  the  sale  not  having  been  to 
the  prejudice  of  the  purchaser,  no  offence  had 
been  committed  under  38  &  39  Vict  c.  63,  s.  6. 
Gage  v.  EU^,  10  Q.  B.  D.  518  ;  52  L.  J.,  IL  C. 
44 ;  48  L.  T.  226 ;  31  W.  R.  500 ;  47  J.  P. 
391. 

A  tea  dealer  was  convicted  under  the  Adulter- 
ation of  Food  Act,  1870  (35  k  36  Vict.  c.  74),  s.  2, 
(repealed),  for  selling  green  tea  as  unadulterated 
which  was  adulterate.  A  person  asked  for  two 
ounces  of  green  tea  at  the  shop,  for  which  he 
paid  5i<^.,  the  shopman  stating  that  he  was 
authorized  by  his  employer  to  guarantee  all 
their  green  teas  of  the  value  of  3#.  per  pound 
and  upwards  as  genuine  green  teas.  On  analyns, 
the  tea  was  proved  to  be  painted  or  faced  with 
gypsum  and  prussian  blue  for  the  purpose  of 
colouring  it.  The  tea  was  sold  in  the  same  state 
in  which  it  comes  from  abroad.  The  tea,  which 
is  imported  from  China  as  grpen  tea,  and  gene- 
rally known  as  such  in  the  tea  trade,  is  painted 
and  faced  in  this  manner ;  but  this  practice  is 
not  known  to  the  publia  Pure  green  tea, 
though  not  known  generally  in  the  trade  a^ 
green  tea,  is  imported  from  Japan  : — Held,  by 
Cockbum,  C.  J.,  Blackburn  and  Archibald,  JJ^ 
Quain,  J.,  dissentiente,  that  the  conviction  was 
right.  Roberts  v.  EgeH<*n,  9  L.  R.,  Q.  B.  494 ; 
43  L.  J.,  M.  C.  135 ;  30  L.  T.  633 ;  22  W.  R. 
797. 

By  35  &  36  Vict.  c.  74,  s.  2  (repealed),  every 
person  who  shall  sell  as  unadulterated  any  article 
of  food  or  drink  which  is  adulterated  .... 
shall  forfeit  a  penalty  not  exceeding  207.  Qy 
s.  3,  any  person  who  shall  sell  any  article  ci 
food  or  drink,  knowing  the  same  to  have  been 
mixed  with  any  other  substance,  wi^  intent 
fraudulently  to  increase  its  weight  or  bulk,  and 
who  shall  not  declare  such  admixture  to  any 
purchaser  before  delivering  the  same,  shall  be 
deemed  to  have  sold  an  adulterated  article  of 
food  or  drink  under  the  act  An  information 
was  laid  against  a  provision  and  butter  dealer  for 
that  he  sold  as  unadulterated  sui  article  of  food, 
to  wit,  butter  which  was  adulterated.  It  was 
proved  that  an  inspector  of  nuisances  went  to  his 
shop  and  asked  for  a  pound  of  butter  at  7dL,  and 


2089 


HEALTH— t/urwdiction- 


2090 


the  shopman  handed  him  a  pound,  his  master 
being  present ;  on  being  analyzed,  it  was  proved 
to  bare  been  laigely  adulterated  with  lard, 
tallow,  or  material  of  that  nature.  The  magis- 
trate was  of  opinion  that  it  was  necessary  to 
prove  that  the  butter  when  sold  was  represented 
a?  unadulterated,  and  that  it  was  also  necessary 
to  prove  that  the  dealer  knew  that  the  butter 
had  been  mixed  with  some  other  substance,  with 
intent  fraudulently  to  increase  its  weight  or 
bulk,  and  he  therefore  dismissed  the  information  : 
— Held,  first,  that  it  was  not  necessary  that  any 
express  representation  that  the  article  sold  was 
unadulterat^  should  be  made  at  the  time  of  sale 
of  a  simple  article  like  butter ;  butter  was  asked 
for,  and  something  handed  over  as  butter, 
and  Chat  was  selling  as  unadulterated.  Fitz- 
Patrick  v.  Kelly,  8  L.  K.,  Q.  B.  337  ;  42  L.  J., 
M.  0. 132 ;  28  L.  T.  568  ;  21  W.  R.  681. 

Held,  secondly,  that  s.  3  (repealed),  whatever 
might  be  its  effect,  was  not  intended  to  cut 
down  s.  2  ;  it  was  merely  adding  an  additional 
offence,  and  that,  therefore,  it  was  not  neces- 
sary to  prove  that  the  butterman  knew  the 
butter  had  been  mixed  with  some  substance, 
with  intent  fraudulently  to  increase  its  bulk. 
Ih. 

The  36  &  36  Vict.  c.  74,  s.  3  (rcpetded)  enacts, 
that  *^  any  person  who  shall  sell  any  article  of 
food  ....  knowing  the  same  to  have  been 
mixed  with  any  other  substance,  with  intent 
fraudulently  to  increase  its  weight  or  bulk,  and 
who  shall  not  declare  such  admixture  to  any 
purchaser  thereof  before  delivering  the  same 
and  no  other,  shall  be  deemed  to  have  sold  an 
adulterated  article  of  food  ....  under  this 
act : " — Held,  that  a  person  who  had  sold  mus- 
tard admixed  with  flour  and  turmeric,  substances 
not  injurious  to  health,  declaring  at  the  time  of 
such  sale  that  he  did  not  sell  the  article  as  pure 
mustard,  had  been  guilty  of  no  offence  under 
the  statute,  and  that  it  was  not  necessary,  in 
order  to  comply  with  s.  3,  that  he  should  declare 
the  nature  and  proportion  of  the  substances 
admixed.  Pope  v.  DBarle,  9  L.  R.,  C.  P.  499  ; 
43  L.  J.,  M.  0.  129 ;  30  L.  T.  789 ;  22  W.  R. 
960. 

It  is  an  offence  within  7  Geo.  2,  c.  19,  to  mix 
the  vapour  of  sulphur  and  brimstome  with  hops. 
Ilea  V.  Pack,  6  T.  R.  374. 

Dyeing  Seeds.]— Under  32  k  33  Vict.  c.  112 
(The  Adulteration  of  Seeds  Act,  1869),  which  by 
s.  2  defines  the  term  "  to  dye  seeds  "  as  giving  to 
seeds  by  any  process  of  colouring,  dyeing,  sulphur 
smoking,  or  other  artificial  means,  the  appearance 
of  seeds  of  another  kind,  and  by  s.  3  imposes  a 
penalty  upon  any  person,  who  with  intent  to  de- 
fraud, "  dyes  any  seeds,  or  sells  any  dyed  seed," 
no  offence  is  committed  by  subjecting  seeds  to  a 
process  by  sulphur  smoking,  so  as  to  improve 
them  in  appearance,  and  to  make  old  and  inferior 
seed  appear  to  be  new  seed,  so  long  as  such  seed 
is  not  made  to  appear  of  a  different  species  or 
description  from  that  to  which  it  actually  be- 
longs. Francis  v.  Maas,  3  Q.  B.  D.  341 ;  47  L.  J., 
M.  C.  83  ;  38  L.  T.  100 ;  26  W.  R.  422. 

Fraudnlent  Intention  to  inonast  Bulk.] — The 
defendant  was  a  shopkeeper,  and  on  being  asked 
for  a  pound  of  coffee  served  the  purchaser  out  of 
a  canister  of  Symington*s  coffee,  for  which  Xt.  id, 
was  paid,  and  affix^  a  label  stating  that  it  was 
sold  as  a  mixture  of  chicory  and  coffee.    It  con- 


tained 85  per  cent,  of  chicory.  The  magistrate 
dismissed  the  information  for  selling  to  the 
prejudice  of  the  purchaser,  but  did  not  find 
whether  the  mixture  was  made  with  a  fraudu- 
lent intent  to  increase  the  bulk  : — Held,  that 
he  was  bound  to  find  that  fact,  and  if  affirma- 
tively, t^at  he  ought  to  convict,  though  the 
defendant  might  have  sold  the  article  as  he 
purchased  it.  Ilorder  v.  Meddings,  44  J.  P. 
234. 

The  respondent  went  into  the  appellant's  shop 
and  asked  for  half  a  pound  of  coffee,  for  which 
he  was  charged  9^.,  the  price  of  pure  coffee ; 
when  the  coffee  was  put  up  in  a  parcel  and  lying 
on  the  counter  after  payment,  the  respondent 
said  he  had  bought  it  for  analysis.  The  appel- 
lant then  point^  out  a  label  outside  the  parcel 
with  the  words,  "  This  is  a  mixture  of  coffee  and 
chicory."  On  analysis  the  coffee  was  only  60 
per  cent. ;  and  the  justices  found  that  the  chicory 
was  used  fraudulently  to  increase  the  bulk,  and 
convicted  L. : — Held,  that  the  justices,  on  finding 
that  there  was  fraud,  were  right.  Liddiard  v. 
Beeee,  44  J.  P.  233. 

ii.  Prejudice  of  Pwehaser. 

FnrehaMr.]  —  Where  an  article  of  food, 
which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  was  sold  to  an 
inspector  of  nuisances,  who  purchased  for  the 
purpose  of  analysis  under  s.  13  of  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
with  money  belonging  to  the  authority  by  whom 
he  was  employed : — Held,  that  such  sale  was 
"  to  the  prejudice  of  the  purchaser  "  within  the 
meaning  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  s.  6.  ZTotjle  v.  Hitchman,  4  Q.  B.  D.  233; 
48  L.  J.,  M.  C.  97 ;  40  L.  T.  252 ;  27  W.  R 
487. 

When  the  seller  of  an  article  brings  to  the 
purchaser's  knowledge  the  fact  that  the  article 
sold  to  him  is  not  of  the  nature,  substance,  or 
quality  of  the  article  he  demands,  the  sale  is 
not  "to  the  prejudice  of  the  purchaser"  within 
s.  6  of  38  &  39  Vict.  c.  63,  and  consequently  no 
offence  is  committed  within  that  section.  Sandi/x 
V.  Small,  3  Q.  B.  D.  449  ;  47  L.  J.,  M.  C.  115  ; 
39  L.  T.  118  ;  26  W.  R.  814. 

Sect.  8  points  out  a  mode  of  giving  notice  to 
the  purchaser  that  is  made  by  the  statute  suffi- 
cient, but  it  is  not  intended  by  that  section  that, 
whenever  the  mode  therein  specified  is  not 
adopted,  there  shall  necessarily  be  an  offence 
against  s.  6.    Jb. 

Furohasa  of  Adnlterated  Artude  by  Depnty 


Inspector.] — The  respondent  was  summoned  upon 
an  information  laid  by  the  appellant,  the  in- 
spector appointed  under  the  Sale  of  Food  ^nd 
Drugs  Act,  1876  ^38  &  39  Vict.  c.  63),  for  having 
sold  to  the  prejudice  of  one  Toy,  certain  coffee 
which  was  not  of  the  nature  and  quality  of  the 
article  demanded  by  such  purchaser,  contrary  to 
the  provisions  of  s.  6.  It  appeared  that  Toy  went 
as  the  appellant's  assistant,  and  asked  for  some 
best  coffee,  for  which  he  paid.  On  being  ana- 
lyzed, the  coffee  purchased  was  found  to  contain 
a  large  proportion  of  chicory.  The  justices  dis- 
miss^ the  information  on  the  ground,  amongst 
others,  that  the  proceeding  having  been  insti- 
tuted by  the  appellant  in  his  official  capacity, 
he  and  not  Toy  should  have  personally  pur- 
chased the  article  and  dealt  with  thet  ame 
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Held,  upon  the  above  facts,  that  Toy  might  be 
treated  as  an  ordinary-  purchaser,  and  that  the 
justices  had  acted  wrongly  in  entertaining  the 
objection.     Horder  v.  Scott^  5  Q.  B.  D.  562; 

49  L.  J.,  M.  C.  78  ;  .42  L.  T.  660  ;  28  W.  E.  918  ; 

44  J.  P.  520  ;  S.  P„  Smith  y.  Stace,  44  J.  P.  796. 

iii.  AmUyfis, 

Kotioe  ol] — It  is  not  necessary,  where  a 
sample  of  milk  in  course  of  delivery  is  procured 
for  analysis  under  s.  3  of  the  Sale  of  Food  and 
Drugs  Act  Amendment  Act,  1879,  for  the  officer 
procuring  such  sample  to  notify  to  the  seller  or 
his  agent  his  intention  of  having  the  sample 
analyzed,  or  to  deliver  to  the  seller  or  his  agent 
a  portion  of  the  sample  in  accordance  with  the 
provisions  of  s.  14  of  the  Side  of  Food  and 
Drugs  Act,  1876.    Rtmoh  v.  Hall,  6  Q.  B.  D.  17  ; 

50  L.  J.,  M.  0.  6 ;  44  L.  T.  183  ;  29  W.  R.  304  ; 

45  J.  P.  220. 

—  When  HacMiary.]— It  is  a  condition  pre- 
cedent to  a  summary  conviction  under  the  Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vici.  c. 
63),  s.  6,  that  the  purchaser  of  t^e  articles  shall 
notify  to  the  seller  his  intention  to  have  it 
analyzed  by  the  public  analyst.  It  is  not  enough 
for  him  to  say  that  he  had  purchased  the  article 
for  the  purpose  of  analysis.  Barnes  v.  Chipp^  3 
Ex,  D.  176 ;  47  L.  J.,  M.  0.  85  ;  38  L.  T.  570;  26 
W.  R.  636. 

The  provisions  of  s.  14  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  apply  to  theparchase  of  an 
article  by  a  private  person  as  well  as  by  one  of 
the  public  officers  named  in  the  act ;  so  that  it  is 
a  condition  precedent  to  the  right  of  a  private 
pui'chaser  to  take  proceediugs  for  a  penalty 
under  the  act  that  he  should  have  given  to  the 
seller  the  notification  required  by  that  section. 
Parsons  v.  Birmingham  Dairy  Company,  9  Q. 
B.  D.  172  ;   51  L.  J.,  M.  C.  Ill ;   301V.  R.  748  ; 

46  J.  P.  727. 

Bnffloianey  of— Fnrehase  by  Servant  of 

Inspector  of  Health— Kotioe  by  Inspector.]— 

S.,  the  sanitary  inspector,  went  with  D.  to  a  eiiop 
where  butter  was  sold,  and  sent  into  the  shop 
D.,  who  bought  a  pound  for  a  shilling.  D.  came 
out  and  gave  it  to  S.,  who,  within  two  minutes, 
went  inside  and  gave  notice  to  the  shopkeeper 
that  he  had  bought  it  for  analysis,  and  he  then 
and  there  divided  it  into  parts,  and  S.  laid  the 
information  for  selling  butter  not  of  the  nature, 
&c.  of  butter  : — Held,  the  purchaser  of  the 
article  was  S.  and  not  D.,  and  that  S.  properly 
gave  the  notice  and  laid  the  information.  Stace 
v.i5ma,  45  J.  P.  141. 

Analyst's  Certificate.  ]—R.  sold  milk  to  H., 
which  was  stated  to  be  purchased  for  analysis, 
and  the  milk  was  duly  divided  into  parts,  as 
required  by  the  statute ;  and  on  analysis  the 
certificate  of  the  analyst,  after  stating  the  con- 
stituents, said  the  milk  was  adulterated  with 
20  per  cent,  of  water.  R.  being  charged  with 
selling  adulterated  milk,  the  analyst's  certificate 
was  given  in  evidence,  and  R.  gave  no  evidence 
to  contradict  it,  but  the  ma^^rate,  thinking 
that  the  state  of  the  milk  might  be  explained 
by  it  standing  several  hours  in  a  large  can,  and 
the  best  milk  at  the  top  ladled  out  before  the 
purchase,  dismissed  the  summons  : — Held,  the 
magistrate  was   wrong,  and  as  there  was  no 


evidence  to  contradict  the  certificate  of  the 
analyst,  he  ought  to  have  acted  on  it  and  con- 
victed R.  Harrison  v.  RichardSj^b  J.  P.  652. 

iv.  Defence  to  Proseoutian. 

Written  Warranty.] — On  a  prosecution  under 
the  Sale  of  Food  and  Drugs  Act,  1876  (38  at  39 
Vict.  63),  for  selling  as  lard  a  substance  which 
was  laid  adulterated  with  upwards  of  15  per 
cent,  of  water,  the  seller  proved  that  he  sold  the 
substance  in  the  same  condition  as  it  was  in  when 
he  bought  it,  and  that  when  he  purchased  it  he 
receiv^  an  invoice  in  which  it  was  described  as 
lard  : — ^Held,  that  the  invoice  was  not  a  written 
warranty  within  s.  25,  so  as  to  discharge  the 
seller.  Rook  v.  HopUy,  3  Ex.  D.  209 ;  47 
L.  J.,  M.  C.  118  ;  38  L.  T.  649  ;  26  W.  B.  663. 

Printed  Kotiee.] — See  Oage  v.  Elsey,  antr, 
col.  2088  ;  and  Sandys  v.  Small,  ante,  coL  2090. 

V.  Ohstnteting  Inspection, 

On  a  Sunday.] — A  butcher  at  his  residence 
half  a  mile  from  his  shop  on  a  Sunday  after- 
noon, was  requested  to  go  himself  or  send  some- 
one with  the  key  to  admit  the  inspector  of 
nuisances  to  his  shop,  in  order  that  some  meat 
there  might  be  examined  He  refused,  and  was 
convicted  under  26  &  27  Vict.  c.  117,  s.  3,  of 
preventing,  obstructing,  or  impeding  the  in- 
spector when  duly  engaged  in  carrying  the  pro- 
visions of  that  act  into  execution  : — ^Held,  that 
although  Sunday  afternoon  might,  under  some 
circumstances,  be  a  reasonable  time  for  the  exa- 
mination of  meat  under  s.  2,  the  butcher  had 
committed  no  ofi!ence  under  s.  3.  Small  v.  Bick- 
ley,  32  L.  T.  726. 

vi.   Effect  on  Action  when  both  Parties  in 

Default, 

Costs.] — A  bill  was  filed  in  equity  by  the 
manufacturers  of  a  substance  used  instead  of 
hops  for  brewing  beer  to  restrain  a  company 
from  making  and  selling  a  substance  int^ided 
for  the  same  purpose.  As  to  some  of  the  grounds 
for  relief  the  plaintiffs  had  failed,  and  as  to 
others  they  were  held  to  be  too  late  in  their 
applications,  and  the  bill  was  therefore  dis- 
missed : — Held,  that  as  the  substances  made 
both  by  the  plaintiffs  and  the  company  were 
intended  to  be  used  to  deceive  the  public,  no 
costs  would  be  given  to  the  company.  Estcomrt 
V.  Est  court  Hop  Essence  Company,  10  L.  R.,  Ch. 
276  ;  44  L.  J.,  Ch.  223  ;  32  L.  T.  80  ;  23  W.  B. 
313. 

0.  Other  Offenoea. 

Xngrosnng  or  Begrating.] — The  common-law 
offence  of  engrossing  or  regrating  applied  only 
with  respect  to  the  necessaries  of  life.  Pettam* 
berdass  v.  Thackoorseydass,  5  Moo.  Ind.  AppL 
109  ;  7  Moore,  P.  C.  C.  239  ;  15  Jur.  257  ;  and  7 
&  8  Vict.  c.  24,  abolished  the  law  of  engrossing  or 
regrating. 

12.    CONTAOIOtJS  DiSEASIS  (AKIUALB). 

a.  Generally. 

Possession  of  Diseased  Animals.] — By  an  order 
of  the  privy  council,  made  in  December,  1871, 
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under  the  Contagions  Diseases  (Animals)  Act,  1869 
(32  k  33  Vict.  c.  70,  repealed),  eveiy  person  hav- 
ing in  his  possession  an  animal  affected  with  a  con- 
tagious or  infectious  disease,  shall  with  all  prac- 
ticable speed  give  notice  to  a  police  constable. 
On  an  information  against  a  party,  alleging  that 
he  had  five  sheep  affected  with  a  contagious 
disease  and  did  not  give  notice  to  a  constable,  it 
was  proved  that  this  person  had  five  sheep  so 
affected  : — ^Held,  that  there  was  prim&  facie  evi- 
dence on  which  he  might  be  convicted  of  the 
offence  charged,  and  it  lay  on  him  to  shew  if  he 
could  that  he  had  given  notice  to  a  police  con- 
stable. ITuggins  v.  Ward,  8  L.-R.,  Q.  B.  621  ; 
29  L.  T.  33  ;  21  W.  R.  914. 

Held,  secondly,  that  whether  publication  of 
the  order  of  the  privy  council  was  necessary  to 
its  validity  or  not,  the  production  of  a  copy  pur- 
porting to  be  printed  by  the  government  printers 
was  primft  facie  evidence  of  the  order  under  the 
Documentary  Evidence  Act,  1868  (31  k  32  Vict, 
c.  37),  8.  2.    lb. 

Held,  thirdly,  that  no  penalty  being  imposed 
by  the  order,  and  the  offence  being  with  respect 
to  more  than  four  animals,  the  justices  had  power, 
under  s.  103,  to  inflict  a  penalty  of  20^.,  or  62.  for 
each  animal.    lb. 

Foisession  of  Cows  without  a  Lieenee.] — S. 
was  convicted  of  carrying  on  the  trade  of  a  cow- 
keeper  without  a  licence.  He  was  a  farmer, 
keeping  cows  to  supply  his  family  and  for  amuse- 
ment, and  for  some  years  had  allowed  some  of 
his  neighbours  to  get  a  few  pints  of  milk  when 
they  required  it.  The  neighbours  lived  a  mile 
off.  Twenty  times  in  one  period  of  six  weeks  a 
daiiyman  had  got  about  six  quarts  at  a  time 
from  S.,  but  it  being  winter  the  dairyman  was 
short  of  milk : — Held,  that  S.  was  in  no  sense  a 
trader,  and  it  was  straining  words  to  call  him  a 
oowkeeper  because  he  occasionally  supplied  a 
neighbour  in  this  way,  and  therefore  the  court 
quashed  the  conviction.  Southwell  v.  Lawu,  44 
J.  P.  796. 

Exposing  Disoasod  Animals.] — To  bring  a 
horse  infected  with  the  glanders  into  a  public 
place,  to  the  danger  of  infecting  the  people,  is  a 
misdemeanor  at  common  law.  Heg.  v.  Ileruon, 
Dears.  C.  C.  24. 

An  indictment  that  the  defendant  knew  that  a 
mare  whic^  he  brought  into  a  fair  was  glandered  : 
— Held,  good,  without  an  averment  that  he  knew 
that  the  glanders  was  a  disease  communicable  to 
mankind.    lb. 

The  mere  fact  of  selling  a  glandered  horse 
is  not  an  illegal  act,  either  at  common  law 
or  under  16  &  17  Vict.  c.  62.  Hill  v.  Balls, 
2  H.  &  N.  299  ;  27  L.  J.,  Ex.  45  ;  3  Jur.,  N.  S. 
592. 

The  Contagious  Diseases  (Animals)  Act,  1869, 
8.  57,  does  not  render  the  sending  of  diseased 
animals  to  a  public  market  an  actionable  wrong, 
in  the  absence  of  any  warranty  of  soundness 
or  of  any  evidence  of  fraud  or  misrepresen- 
tation. Ward  V.  Hobbs,  4  App.  Cas.  13  ;  48 
L.  J.,  C.  P.  281 ;  40  L.  T.  73 ;  27  W.  R. 
114. 

Boienter.] — By  the  Animals  Order,  1871,  made 
by  the  privy  council  under  the  Contagious 
Diseases  (Animals)  Act,  1869,  s.  76  (repealed), 
it  is  provided  that  every  person  having  in  his 
IxMsession  or  under  his  charge  an  animal  affected 


with  a  contagious  or  infectious  disease  shall, 
'^with  all  practicable  speed,  give  notice  to  a 
police  constable  of  the  fact  of  the  animal  being 
so  affected : " — Held,  that  in  order  to  convict 
the  person  in  possession  or  charge  of  a  diseased 
animal  of  an  offence  against  the  order,  it 
must  be  proved  that  he  was  aware  of  the 
fact  that  the  animal  was  diseased.  NichoU 
or  NieholU  v.  HaU,  8  L.  R.,  C.  P.  322  ;  42 
L.  J.,  M.  C.  106  ;  28  L.  T.  473  ;  21  W.  R.  679. 

So  on  a  prosecution  under  the  Cattle  Disease 
Acts,  Ireland  (29  k  30  Vict.  c.  4  ;  33  &  34 
Vict.  c.  36),  and  the  orders  of  the  privy  council, 
knowledge  that  the  cattle  are  diseased  is 
part  of  the  offence,  and  must  be  proved  by  the 
prosecutor.  Carroll  v.  Mvers,  7  Ir.  R.,  C.  L, 
226. 

Evidenco  of.] — ^When  the  owner  of  an 

animal  takes  it  to  a  public  market  for  sale,  this 
furnishes  evidence  of  a  representation  on  his 
part  that  the  animal  is  not,  so  far  as  he  knows, 
suffering  from  any  infectious  disease.  Badger 
V.  moholU,  28  L.  T.  441. 

—  Oertiflcate  of  Veterinary  Inspector.  ]— 
H.  was  summoned  for  exposing  in  a  public 
market  pigs  suffering  from  typhoid  fever.  A  cer- 
tificate of  the  veterinary  inspector  was  produced, 
that  the  pigs  were  so*  suffering.  H.  produced 
evidence  to  prove  that  he  did  not  know  and  had 
no  means  of  knowing  of  the  disease.  The 
justices  refused  to  receive  such  rebutting  evi- 
dence, and  convicted  H. : — Held,  that  the 
justices  were  wrong  in  rejecting  the  evidence, 
though  they  were  to  determine  whether  it 
amounted  to  any  excuse.  IlarrU  v.  Smith,  44 
J.  P.  361. 

Action  for  Kegleot  of  Begnlations.] — ^A  de- 
claration alleged  that  the  ddendant  contracted 
with  the  plaintiff  to  carry  on  board  his  vessel 
the  plaintiff's  sheep  from  Hamburg  to  New- 
castle, and  omitted  to  provide  any  pens,  battems 
or  footholds  for  the  sheep  on  board  the  vessel,  as 
required  by  an  order  of  the  privy  council ;  and 
that  by  reason  of  this  omission  the  sheep  were 
washed  overboard  by  the  sea  and  lost.  The 
order  was  made  under  the  powers  conferred  by 
the  Contagious  Diseases  (Animals)  Act,  1869,  s. 
75  (repealed),  which  imposes  penalties  for  dis- 
obedience : — Held,  that  the  declaration  was  bad, 
because  the  object  of  the  act  and  of  the  order  of 
the  privy  council  was  not  to  protect  owners  of 
animals  from  such  injuries,  but  to  prevent  the 
introduction  and  spread  of  contagious  diseases 
in  Great  Britain.  Oorris  v.  Scott,  9  L.  R.,  Ex. 
125  ;  43  L.  J.,  Ex.  92  ;  30  L.  T.  431 ;  22  W.  R. 
575. 

Effeet   of  Oflbneo   npon    Contracts.] — By  a 

charterparty  made  in  France  between  the  master 
of  a  ship  and  the  agent  of  the  charterer,  it  was 
stipulated  that  the  ship  should  proceed  to  Trou- 
ville,  a  port  in  France,  there  load  a  cargo  of 
pressed  hay,  and  proceed  therewith  direct  to  Lon- 
don, and  that  all  cargo  should  be  brought  and 
taken  from  the  ship  alongside.  At  the  time  the 
charterparty  was  entered  into  there  was  in 
existence  an  order  in  council,  made  under  the 
authority  of  the  Contagious  Diseases  (Animals) 
Act,  8.  78,  prohibiting  the  landing  in  any  port 
place  in  Great  Britain  of  hay  brought  "* 
France.     Neither  party,  however,  knew, 
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time,  of  the  existence  of  this  order  in  council, 
bat  the  master  of  the  ship  was  told  by  the 
charterer's  agent  that  the  consignees  would  re- 
quire the  hay  to  be  delivered  to  them  at  a  par- 
ticnW  wharf  in  Deptford  Creek,  On  arriving 
in  the  Thames,  the  master  of  the  ship  heard  of 
the  existence  of  the  order  in  council,  and  could 
not  therefore  proceed  'to  the  wharf  and  deliyer 
the  cargo.  iJter  some  delay  the  charterer  re- 
ceived the  hay  from  alongside  the  ship  into 
another  vessel,  and  exported  it.  The  shipowner 
having  brought  an  action  Against  the  charterer 
to  recover  damages  in  respect  of  the  detention  of 
the  ship  : — Held,  that  there  was  no  such  illega- 
lity in  the  voyage  as  entitled  the  charterer  to 
resist  the  claim.  Wattgk  v.  AforrU^  8  L.  R.,  Q. 
B.  202  ;  42  L.  J.,  Q.  B.  67  ;  28  L.  T.  265  ;  21  W. 
R.438. 

Liahility  to  make  Compensation  —  Foreign 
Animals  Blanghtered  at  Sea.] — Under  the  Con- 
tagious Diseases  (Animals)  Act  (32  &  33  Vict, 
c.  70),  no  compensation  is  payable  by  local 
authorities  in  respect  of  foreign  animals  slaugh- 
tered after  their  arrival,  but  before  being  landed 
at  a  British  port,  for  compensation  is  only  pay- 
able where  animals  have  been  slaughtered  in 
pursuance  of  the  act,  and  the  act  does  not  autho- 
rise local  authorities  to  order  such  animals  to  be 
slaughtered.  Nisaler  v.  Hull  (^Ciirporation),  5 
Q.  B,  D.  325  ;  49  L.  J.,  Q.  B.  601  ;  42  L.  T.  894  ; 
28  W.  R.  700  ;  44  J.  P.  664. 


Animals  Injured  by  Disinfeeting  Process 


— liability.] — Where  a  plaintiff  delivered  certain 
pigs  to  a  railway  company  for  delivery  to  a  third 
party,  and  the  pigs  were  injured  in  the  pens  of 
the  company  ;  it  was  held  that  it  was  no  defence 
for  .the  railway  company  to  say  that  the  pigs  had 
only  been  injured  by  them  in  carrying  out  the 
orders  of  the  Lord  Lieutenant  in  Council  under 
the  Contagious  Diseases  (Animals)  Act,  1878. 
Shaw  V.  Great  Southern  and  Western  Railway 
Company,  8  L.  B.,  Ir.  10— C.  A. 

b.  Expenses  of  Enforcinfir  Orders. 

Eeoovorj  by  Local  Authority.  ]— By  the  Con- 
tagious Diseases  (Animals)  Act,  1869  (32  &  33 
Vict.  c.  70,  8.  57,  repealed),  the  local  authority 
constituted  by  that  act  may  exercise  compulsory 
powers  vnth  regard  to  horses  and  other  animals, 
•*  and  the  local  authority  may  recover  the  ex- 
lienses  of  the  execution  by  them  of  this  section 
from  the  owner  of  the  horse  or  animal :" — Held, 
that  in  proceedings  in  a  county  court  to  recover 
such  expenses,  where  the  person  suing  was  de- 
scribed as  **  J.  M.,  the  inspector  appointed  by  the 
local  authority  for  the  county  of  H.  under  the 
Contagious  Diseases  (Animals)  Act,  1869,"  first, 
that  the  county  court  judge  might,  without  the 
defendant's  consent,  amend  the  plaint  by  substi- 
tuting the  proper  description  of  the  person  suing, 
and  secondly,  that  the  plaint  was  rightly  amend^ 
by  describing  the  action  as  brought  by  "  the  local 
authority  for  the  county  of  H.,"  as  s.  67  enabled 
the  local  authority  to  sue  for  the  expenses  under 
that  description,  although  not  a  corporation. 
MilU  V.  Seott,  8  L.  R.,  Q.  B.  496  ;  42  L.  J.,  Q.  B. 
234  ;  29  L.  T.  96  ;  21  W.  R.  915. 

0.  Jorisdictlon  of  Justices. 
Summary  Conviction.]  —  By  the  Contagious 


Diseases  (Animals)  Act,  1870  (82  k  33  Vict.  c. 
70,  8.  57,  repealed),  if  any  person  exposes  in  a 
public  place  where  animals  are  commonly  ex- 
posed for  sale,  any  animal  affected  with  a  con- 
tagious or  infectious  disease,  he  shall  be  deemod 
guilty  of  an  offence  against  the  act,  unless  be 
shews,  to  the  satisfaction  of  the  justices  before 
whom  he  is  charged,  that  he  did  not  know  of  the 
same  being  so  affected  ;  and  by  s.  103,  a  penalty 
not  exceeding  20Z.  is  imposed  on  any  pervon 
guilty  of  an  offence  against  the  act : — Held,  that 
jurisdiction  was  implicitly  given  to  justices  i^3 
summarily  convict  in  a  penalty  a  person  guilty 
of  an  offence  under  s.  67.  CuUen  v.  TrimbU,  7 
L.  R.,  Q.  B.  416  ;  41  L.  J.,  M.  C.  132 ;  26  Ll  T.. 
691  ;  20  W.  R.  691. 

See  also  Animals. 

Continuing  OiE(Bnee.1— In  a  proceeding 

for  a  penalty  under  the  Contagious  Diseases 
(Animals)  Act,  1869  (32  &  33  Vict  c.  70,  «s 
pealed),  before  the  justices  for  the  county  of 
Pembroke,  against  the  master  of  a  vessel  for 
having  carried  sheep  on  board  such  vessel  with- 
out having  the  places  used  for  such  sheep  di- 
vided into  pens,  as  required  by  the  AnimaLs 
Order  of  1875,  it  was  proved  that  the  vessel 
brought  the  sheep  from  Ireland  to  New  Mil- 
ford,  in  Milford  Haven,  which  is  in  the  body  of 
the  county  of  Pembroke,  and  that  the  Tcssel 
arrived  there  without  having  the  places  on  board 
for  the  sheep  divided  as  requirad  by  the  said 
order.  On  these  facts  the  justices  determined 
that  they  had  no  jurisdiction  to  convict  the 
master: — Held,  that  the  justices  had  jurisdic- 
tion, as  the  offence  continued,  so  as  to  be  in 
Pembrokeshire  within  the  jurisdiction  of  the 
justices,  when  the  vessel  arrived  at  New  Milfonl 
with  the  sheep  without  pens,  as  required  by  the 
order.  Muir  t.  Hore,  47  L.  J,,  M.  C.  17 ;  37 
L.  T.  315. 

Stating  Case  on  Appeal.]— Held,  also,  that 
though  s.  108  of  the  32  &  33  Vict.  c.  70  (re- 
pealed), gives  a  power  of  appealing  from  the 
justices  to  the  quarter  sessions,  it  does  not  de- 
prive a  party  of  the  right  to  have  a  case  stat«-(1 
for  the  opinion  of  the  superior  court.    lb. 

Held,  also,  that  the  justices  having  necessarily 
heard  the  case  before  they  determined  that  they 
had  no  jurisdiction,  the  opinion  of  the  court  wa5 
properly  applied  for  on  a  case  under  20  &  21 
Vict.  c.  43,  instead  of  on  an  application  for  a 
mandamus  to  the  justices  to  hear.    lb. 


13.  CONTAOIOtJS  DiSBASBS  (PEBS0N8). 

a.  Oifences. 

Exposing  Infectious  Persons  inPublie 
LUbility.]— By  the  Public  Health  Act,  1875  (38 
&  39  Vict.  n.  55),  s.  126,  sub-s.  2,  any  peraon  who 
while  suffering  from  an  infectious  disorder  wil- 
fully exposes  himself,  without  proper  precautions 
against  spreading  the  disorder,  in  any  street  or 
public  place,  or  who,  being  iji'charge  of  any  person 
so  suffering,  so  exposes  such  person,  is  subject  to 
a  penalty.  A  medical  man  m  practice  at  Tun- 
bridge  Wells  sent  a  patient  who  was  sufferingr 
from  scarlet  fever  to  the  fever  hospital  there 
with  a  certificate,  directing  him  to  walk  in  the 
middle  of  the  road,  and  not  to  talk  to  any  one, 
but,  in  consequence  of  an  alleged  informality  in 
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the  certificate,  the  patient  was  refused  admission; 
whereupon  the  medical  man  walked  with  him 
throQgh  the  streets  of  the  town  to  the  residence 
of  the  chairman  of  the  local  board,  from  whom, 
after  some  delay,  he  obtained  an  order  for  the 
man's  admission  to  the  hospital.  He  then  re* 
tamed  witli  the  patient  to  tne  police-station  to 
procure  the  ambulance  to  convey  him  thither. 
Upon  an  information  against  the  medical  man 
for  an  alleged  infringement  of  the  statute,  the 
justices  were  of  opinion  that  it  was  not  proved 
before  them  that  the  medical  man  had  charge  of 
the  patient,  that  he  had  not  wilfully  exposed 
the  patient  in  any  street  or  public  place  without 
proper  pivcaation,  and  that  he  had  made  the 
best  use  of  the  means  at  his  disposal  to  prevent 
the  spread  of  the  fever ;  and  they  refused  to  con- 
vict him  : — Held,  that  their  decision  was  right. 
Tnnbrid/fe  Walls  Local  Board  v.  Bitskopp,  2 
C.  P.D.'l87. 

A  person  may  be  indicted  for  unlawfully  and 
injuriously  car  ying  a  child  infected  with  the 
small-pox  along  a  public  highway,  in  which  per- 
sons are  passing,  and  near  to  the  habitations  of 
the  king's  subjeots.  Jicx  y.  VantandillOy  4  M.  & 
«.  73. 

It  is  an  indictable  offence  in  an  apothecary 
unlawfully  and  injuriously  to  inoculate  children 
with  the  small-pox,  and,  while  they  are  sick  of 
it,  unlawfully  and  injuriously  to  cause  them  to 
be  carried  along  a  public  street.  Hex  v.  Burnett t 
4  M.  &  S.  272. 

Kagleot  of  QnaraxLtine  Laws.]— Disobeying 
the  orders  of  the  privy  council  with  respect 
to  the  performance  of  quarantine  is  an  offence  at 
common  law.  Jiex  v.  Harris^  2  Leach,  C.  0. 
549 ;  4  T.  K.  202. 


b.  Aotlonable  Nuisance. 

Hospital  ostablished  by  Order  of  Loeal  Govern- 
ment Board.] — The  defendants,  under  the  powers 
given  them  by  the  Metropolitan  Poor  Act,  1867, 
built  a  hospital  which  they  used  for  patients  suf- 
fering from  infectious  diseases.  In  an  action  by 
adjacent  landowners  the  jury  found  that  the 
hospital  was  a  nuisance  to  such  landowners : — 
Held,  first,  that  the  act  did  not  make  the  defen- 
dants mere  irresponsible  agents  to  carry  out  the 
orders  of  the  Local  Government  Board  so  as  to 
exempt  them  from  liability.  Secondly,  that  they 
were  not  exempt  on  the  ground  that  they  acted 
bon&  fide  in  the  discbarge  of  a  duty  cast  upon 
them  by  the  act.  Metropolitan  Asylum  BiS' 
triet  {Managtrs)  v.  Hillj  6  App.  Cas.  193 ;  60 
L.  J.,  Q.  B.  353  ;  44  L.  T.  663  ;  29  W.  R.  617  ;  45 
J.  P.  664— H.  L.  (E.). 

14.  Dakgebous  Dogs. 

Orders  to  Destroy.]— Under  34  k  35  Vict.  c. 
66,  s.  2,  a  court  of  summary  jurisdiction  may 
order  a  dangerous  dog  to  be  destroyed,  without 
giving  the  owner  the  option  of  keeping  it  under 

£  roper  control.     Pickering  v.  Marsh ,  43  L.  J., 
[.  C.  143  ;  22  W.  R.  798. 

Kotiee  of  Begnlationt.] — In  the  absence  of 
any  special  provision  for  the  mode  of  publication 
of  an  order  under  the  Dogs  Act,  1871  (34  &  35 
Vict  c.  56),  it  is  enough  to  shew  that  it  has 
been  posted  up  in  five  or  six  places  \^ithin  the 


borough.    lUg,  ▼.  Huntingdon  {Justices'),  4  Q. 
B.  D.  522. 

Proof  of  Ownership  —  Whether  Dog  under 
ControL] — An  order  was  made  in  pursuance 
of  34  &  86  Vict.  c.  56,  s.  3,  on  owners  tu 
keep  their  dogs  under  the  control  of  some  per- 
son for  a  fixed  period.  A  dog  was  seen  in  the 
road  with  W.'s  goyemess  and  children,  rushing 
backwards  and  forwards  to  them,  sometimes 
being  as  much  as  twenty  yards  away.  A  con- 
stable swore  the  dog  belonged  to  W.,  and  that  he 
had  seen  it  in  his  yard  within  the  previous  fort- 
night. W.,  however,  called  evidence  to  contra- 
dict this.  The  justices  convicted,  but  stated  a 
case  for  the  opinion  of  the  court  as  to  whether 
there  was  sufficient  eyidence  of  ownership,  and 
whether  the  dog  was  under  control : — Held,  that 
there  was  reasonable  evidence  that  the  dog  be- 
longed to  W.,  and  was  not  under  control,  to 
support  the  conclusion  arrived  at  by  the  justices. 
Wren  v.  Pocooh,  34  L.  T.  697. 

The  question  whether  or  not  a  dog  is  under 
control  within  s.  3  is  one  of  fact  and  not  of 
law.    Ih, 


15.  Watohing  and  Lighting  undeb  3  &  4 

Will.  4,  c.  90. 

Katnre  of  the  Aotl— The  3  &  4  WUl.  4,  c.  90, 
is  a  public  act.  PUkington  y.  Riley,  6  D.  5c  L. 
628  ;  3  Ex.  739. 

Adoption  of  Aet— Xi^ority  of  Batepayers.] — 
A  majority  of  two-thirds  of  the  ratepayers  o£  a 
parish  is  required  only  at  the  original  meeting 
to  be  held  for  determining  as  to  the  adoption  of 
the  act,  and  as  to  the  amount  which  the  in- 
spectors shall  haye  power  to  call  for  in  any 
year ;  but  where  the  parish  has  adopted  the 
provisions  of  the  act,  a  majority  of  two- thirds  is 
not  necessary,  in  order  to  determine  the  amount 
to  be  raised  for  the  purpose  of  the  act  in  a  sub- 
sequent year;  but  the  resolution  of  a  simple 
majority  of  the  ratepayers  voting  at  the  meeting 
called  ior  that  purpose,  or,  in  case  of  a  poll  being 
demanded,  of  the  ratepayers  yoting  upon  it.  is 
sufficient.     Beechey  y.  Qn^mtery,  10  M.  &  W.  65. 

Where  thirty-seven  ratepayers  attended  a 
meeting,  twenty  voted  for  adopting  the  act  and 
the  remainder  abstained  from  voting,  and  took 
no  part  in  the  proceedings,  the  provisions  were 
not  legally  adopted,  and  the  original  objection 
was  not  answered  by  the  inspectors  having  acted 
for  a  year  under  the  provisions.  Eynsliam,  In 
re,  12  Q.  B.  398,  n. ;  3  New  Sess.  Cas.  507  ;  18 
L.  J.,  Q.  B.  210;  13  Jur.  345. 

Chairman  not  a  Batepayer.]— A  majority 

of  the  ratepayers  of  a  parish,  at  a  meeting  held 
for  that  purpose,  had  resolved  to  adopt  the  act, 
and  at  a  subsequent  meeting  a  rate  was  made 
for  the  purposes  of  the  act,  lM>th  these  meetings 
being  presided  oyer  by  a  chairman  who  was  not 
a  ratepayer  of  the  parish  : — Held,  that,  although 
by  ss.  5  and  6  only  ratepayers  had  a  right  to  be 
present  at  the  meetings,  and  consequently  that 
the  chairman  should,  in  strictness,  have  been  a 
ratepayer ;  yet  that  the  resolutions  of  the  re- 
quisite majority  of  the  ratepayers  were  not 
rendered  inoperatiye  by  reason  of  the  chairman 
of  the  meeting  not  being  a  ratepayer.  B^g,  v. 
Middlesex  {Justices),  1  B.  C.  C.  157  ;  22  L.  J., 
M.  C.  l(fe ;  17  Jut.  187. 
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"Who  may  Vote.] — Held,  also,  that  per- 
sons who  had  not  paid  the  rate  of  the  previous 
year  were  properly  ezclnded  from  voting  at  the 
sabeeqaent  meeting.    lb. 

Publication  of  Kotico.]  —  A  notice  of 


adoption  of  the  act  for  a  district  chapelry,  held 
to  be  sufficiently  published  where  it  was  affixed 
on  the  chapel  of  the  district,  but  not  on  two 
dissenting  and  proprietary  chapels  within  the 
district,  nearly  two  months  after  the  meeting  at 
which  it  was  adopted.  Reg,  v.  Dev&rell^  3  El.  & 
Bl.  372  ;  23  L.  J.,  M.  C.  121. 

An  ecclesiastical  district  was,  by  order  in 
council,  attached  to  the  chapel  of  St.  J.,  in  a 
parish;  there  were  in  the  district  also  a  pro- 
prietary chapel,  called  St.  P.,  and  two  dissenting 
chapels;  in  the  other  part  of  the  parish  there 
was  only  the  parish  church.  The  meeting  for 
the  adoption,  or  the  act  in  the  district  was  held 
on  the  18th  of  November,  1862.  Notice  of  the 
adoption  of  the  act  was  affixed  to  the  outer  doors 
of  the  parish  church  and  the  chapels  of  St.  J. 
and  St.  P.  on  the  2nd  of  January,  1853.  On 
the  6th  of  July,  1853,  the  inspectors  made  an 
order,  requiring  the  overseers  to  pay  160/.  to  the 
treasurer  out  of  the  amount  raised  during  the 
year.  Upon  default  a  summons  was  taken 
out  before  justices,  for  a  distress  warrant  to 
levy  the  amount  by  sale  of  the  goods  of  the 
overseers.  The  justices  refused  to  issue  their 
warrant : — Held,  first,  that  it  was  not  necessary 
to  affix  the  notice  of  the  adoption  of  the  act  on 
the  outer  doors  of  the  dissenting  chapels.  Warb- 
lington  (^Oveneers)^  Ex  parte y  18  Jur.  494. 

Held,  secondly,  by  Lord  Campbell,  C.  J.,  that 
notice  of  the  adoption  of  the  act  was  given  in 
sufficient  time.    lb. 

Held,  thirdly,  that  the  justices  not  having  de- 
cided the  case,  the  application  was  within  11  & 
12  Vict.  c.  44,  s.  6,  and  that  it  was  sufficient  if 
the  affidavits  shewed  that  the  order  of  the  in- 
spectors was  valid.    lb. 

Proper  Keeting  of  Clmrchwardens.] — When  a 
district  within  a  parish  had  been  assigned  to  a 
chapel  for  ecclesiastical  purposes  under  1  &  2 
Will.  4,  c.  38,  and  the  3  &  4  Will.  4,  c.  90, 
had  been  adopted  more  than  two  years  before 
the  application  at  a  meeting  convened  by  the 
churchwardens  of  the  district  church  ;  and  these 
churchwardens  were  churchwardens  for  eccle- 
siastical purposes  only,  and  never  in  the  habit  of 
calling  meetings  for  secular  purposes : — Held, 
that  the  meeting  was  improperly  convened,  the 
churchwardens  of  the  district  church  not  being 
such  churchwardens  as  are  contemplated  by 
3  &  4  Will.  4,  c.  90,  8.  6  ;  that  consequently  the 
act  had  never  duly  been  adopted  in  the  district, 
and  an  order  of  the  inspectors  for  the  payment 
of  money  was  void.  Reg.  v.  Kingstoinfiird 
^Overseers),  3  El.  &  Bl.  689  ;  23  L.  J.,  Q.  B.  337  ; 
8,  C.y  nom.  Reg,  v.  Staffordshire  {Jv^ticcs)^  18 
Jur.  1073. 

16.  FiBES. 

Ezpeiues  of  Eztinfinusliing.] — By  10  &  11 
Vict.  c.  89  (The  Towns  Police  Clauses  Act,  1847), 
s.  33,  the  commissioners  may  send  fii-e-engines 
for  the  purpose  of  extinguishing  fires  in  the 
neighbourhood,  and  "the  owner  of  the  lands 
and  building  where  such  -fire  shall  have  hap- 
pened shall,  in  such  case,  defray  the  actual 
'expense."    A.   was   the   owner   of    a  haystack 


which  stood  upon  land  in  his  occupation.  Ex- 
penses were  incurred  in  sending  an  engine  and 
working  the  same  in  the  endeavour  to  extin- 
guish a  fire  in  the  haystack : — Held,  that  A. 
was  the  owner  within  s.  33,  and  was  bound  to 
defray  the  expenses.  Lewis  v.  Arnold^  10  L.  B., 
Q.  B.  245  ;  44  L.  J.,  M.  C.  68  ;  32  L.  T.  663 ;  23 
W.  R.  729. 


Charges  for.] — ^A  local  government  board 


is  not  entitled,  under  10  &  11  Vict,  c,  89  (The 
Towns  Police  Clauses  Act,  1847),  s.  32,  to  charge 
for  the  use  of  apparatus  employed  and  the  value 
of  water  consumed  on  the  occasion  of  a  fire  in 
premises  situate  within  the  district  of  such 
board.  DrightltTigton  Local  Board  y.  Boicrr^ 
22  W.  R.  166. 

17.  Supply  of  Wateb. 

Ckmstmotion  of  Waterworks  by  Loeal 
Authority— GiTing  Ketiees  ai  to.] — The  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  75,  is 
not  materially  extended  by  the  Public  Health 
Act,  1876  (38  &  39  Vict.  c.  56),  s.  62,  and  there- 
fore a  local  authority,  desiring  to  construct 
waterworks,  and  having,  before  the  passing  of 
the  latter  act,  given  the  notices  required  by  s.  75 
of  the  former  act,  is  not,  in  consequence  of  the 
passing  of  the  latter  act,  required  to  give  the 
notices  under  s.  62  of  that  act.  Riehmi^nd 
Waterworks  Company  and  Vauxhall  Waier- 
works  Company  v.  Richmond  (^Vestry') j  3  Ch.  D. 
82  ;  45  L.  J.,  Ch.  441  ;  34  L.  T.  480. 

When  a  Company  able  to  Supply  it]  —  A 
waterworks  company  is  not  within  the  meaning^ 
of  the  Public  Health  Act,  1876,  s.  62,  able  and 
willing  "  to  supply  water  within  the  district  of 
a  local  authority ''  unless  it  has  both  the  neces- 
sary powers  and  the  requisite  supply  of  water.  lb. 

liability.] — The  defendants  were  empowered 
by  a  private  act,  which  incorporated  the  Water- 
works Clauses  Acts,  1847  and  1863,  to  supply 
water  for  domestic  purposes.  The  local  act 
enabled  the  defendants  to  make  bye-laws,  and 
provided  that  they  should  not  be  bound  to  lay 
down  service-pipes,  but  might  do  so  by  agree- 
ment with  and  at  the  expense  of  the  occupier  of 
any  house.  The  plaintiff  was  injured  by  using 
the  water,  which  had  become  contaminated  from 

Sassing  through  the  leaden  service-pipe  laid 
own  by  the  defendants  at  his  request  and  ex- 
pense : — Held,  that  the  defendants  were  not 
liable.  Milncs  v.  Ifuddersjicld  {AiayorX  12  Q.  B. 
D.  443  ;  63  L.  J.,  Q.  B.  12  ;  32  W.  H.  266—0.  A. 

VI.  APPORTIONMENT  AND  RECOVERY 
OF  EXPENSES. 

1.  Pabtiks  Liable. 

a.  Poaition  of  Preniises. 

Premises  fironting  and  abutting  on  Streets.] 
—By  the  Public  Health  Act,  1848,  s.  69,  in  case 
any  present  or  future  street,  or  any  part  thereof 
(not  being  a  highway),  be  not  sewered,  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction 
of  the  lo(^  board  of  health,  such  boarii  may,  by 
notice  in  writing  to  the  respective  owners  or 
occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  upon  such  parts  thereof  as  may  require 
to  be  sewered,  levelled,  paved,  flagged,  or  cban- 
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nellod,  require  them  to  sewer,  level,  pave,  flag, 
or  channel  the  same  within  a  time  to  be  specifi^ 
in  sach  notice.  Premises  were  divided  from  D. 
street  by  a  small  stream,  bat  by  two  bridges  over 
the  stream  the  premises  were  connected  with  it ; 
b J  means  of  gates  they  coold  effectually  close  all 
communication.  One  of  the  bridges  had  been 
moved  and  reinstated  by  the  owners.  The  prin- 
cipal outlet  from  their  premises  led  into  W. 
street : — Held,  that  the  premises  fronted  and 
abutted  upon  D.  street  within  the  meaning  of  the 
foregoing  enactment.  Wakefield  Local  Board 
V.  Lee,  1  Ex,  D.  336  ;  35  L.  T.  481. 


Bailway  Company.] — And  the  expense 


of  each  owner  should  be  apportioned  according 
to  the  frontage  of  the  premises,  irrespective  of 
the  width  of  the  street.  Reg,  v.  Newport  Local 
Board,  3  B.  &  S.  341  ;  32  L.  J.,  M.  C.  97  ;  9  Jur., 
N.  S.  746;  11  W.  R.263. 

A  railway  and  canal  company,  whose  premises 
abut  on  a  street,  but  with  a  fence  between  them 
and  the  street,  is  liable  to  be  charged.    lb, 

■*  Withont  Aooass.] — ^A.  was  the  owner  of 


three  houses  fronting  a  street  called  York-place, 
and  adjoining  or  abutting  at  the  rear  upon  afoot- 
path  at  the  end  of  a  street  called  8t.  Julian- 
street,  which  formed  a  cul-de-sac.  The  ground 
at  the  back  of  these  houses  was  five  feet  above 
the  level  of  St.  Julian-street,  and  the  wall, 
which  was  the  property  of  A.,  was  about  twelve 
feet  high  on  the  outside.  There  was  no  access 
from  A.'s  premises  to  St.  Julian  Street : — Held, 
that  his  premises  "  adjoined  or  abutted  on  "  St. 
Julian-street  within  the  act,  and  consequently 
that  he  was  chargeable  with  his  proportion  of 
the  expenses  of  paving,  &a,  that  street  under 
the  Public  Health  Act,  1876  (38  &  39  Vict.  c.  56), 
8.  160.  Newport  Urban  Sanitary  Authority  v. 
Graham,  9  Q.  B.  D.  183  ;  47  L.  T.  98  ;  31  W .  B. 
121  ;  47  J.  P.  133. 

The  Manchester  Improvement  Act,  1 861 ,  enacts 
in  s.  17,  that  the  expenses  incurred  by  the  town 
council  in  sewering  and  flagging  a  street  shall  be 
borne  by  the  owners  "  according  to  the  extent  of 
their  respective  houses  and  grounds  lying  along- 
side or  adjoining  to  the  said  street : " — Held,  that 
the  owner  of  ground  at  the  end  of  a  street  form- 
ing a  cul-de-sac  was  liable  under  this  section,  al- 
though a  wall  divided  his  property  entirely  from 
the  street.  Manchester  (^Mayor,  ^c.)  v.  CJuip man, 
37  L.  J.,  M.  C.  173  ;  18  L.  T.  640 ;  16  W.  R.  974. 


Kaw  Btroet.] — When  a  street  has  been 


paved,  flagged  or  made  good  before  the  passing 
of  the  10  &  11  Vict.  c.  34,  the  commissioners 
under  that  act  have  no  power  to  assess  the  occu- 
piers of  the  adjoining  property  to  a  special  im- 
provement rate,  under  s.  63,  which  gives  that 
power  "  if  any  street,  although  a  public  high- 
way at  the  passing  of  the  special  act,  have  not 
theretofore  been  well  and  sufficiently  paved  and 
flagged,  or  otherwise  made  good."  lleg.  v.  Great 
Western  RaiJtvatj  Company,  1  El.  &  El.  806  ;  28 
L.  J.,  M.  C.  246  ;  5  Jur.,  N.  S.  1064. 


Bepain  on  one  Side  only.] — An  urban 


authority,  acting  under  38  &  39  Vict.  c.  65  (The 
l*ublic  Health  Act,  1875),  s.  160,  repaired  the 
footway  on  the  south  side  of  a  street,  and  appor- 
tioned the  whole  cost  among  the  owners  and 
occupiers  of  premises  on  the  south  side  only  : — 
Held,  that  the  apportionment  was  right.     Wake* 


field  Sanitary  Avthority  v.  Mander,  5C.  P.  D. 
248  ;  28  W.  R.  922  ;  44  J.  P.  622. 

HouMsuaingaSewer.]— -By  18  &  19  Vict  c.  121, 
s.  22,  the  local  authority  is  empowered  tolay  down 
a  sewer  along  any  ditch  or  watercourse  used  for 
the  conveyance  of  sewage  from  any  house,  and 
to  keep  the  same  in  good  repair,  and  "  to  assess 
every  house,  building,  or  premises  then  or  any 
time  thereafter  using  for  the  purposes  aforesaid 
the  said  ditch,  watercourse,  or  sewer,  to  such 
payment,  either  immediate  or  annual,  or  dis- 
tributed over  a  term  of  years,  as  they  shall  think 
just  and  reasonable."  Under  this  enactment  a 
local  authority  assessed  the  houses  then  built  and 
using  a  sewer  in  certain  sums  set  opposite  to 
their  names  in  the  assessment,  and  passed  a  re- 
solution enabling  the  persons  assessed  to  com- 
pound for  the  assessment : — Held,  first,  that  the 
assessment  was  not  bad,  because  it  did  not  pro- 
vide for  houses  which  might  thereafter  be  built 
and  use  the  sewer.  Reg,  y.  Middlesex  {Justices'), 
2  Jur.,  N.  S.  1045. 

Held,  secondly,  that  the  resolution  enabling 
the  persons  to  compound  was  no  part  of  the 
assessment.    lb, 

Amalgamation  of  Diftriotf.] — ^A  parish, 

H.,  was  divided  into  districts,  for  the  purpose  of 
drainage  works.  In  1856  the  local  authority 
constructed  a  sewer  at  M.  street,  and  assessed  the 
houses  using  that  sewer,  and  B.  was  charged 
with  an  annual  payment,  which  was  redeemed 
by  him,  in  pursuance  of  a  resolution  of  the  local 
authority.  In  1866  the  local  authority  con- 
structed another  sewer  at  M.-hill.  These  sewers 
increased  a  nuisance  which  already  existed  in  the 
village  of  H.,  which  was  a  lower  district.  In 
1869  the  local  authority  laid  down  a  sewer  in  the 
village,  and  it  was  resolved  that  the  drainage  of 
M.-street,  M.-hilI,  and  in  the  village  should  be 
considered  as  one  system,  and  that  the  total  cost 
of  the  works  should  be  ascertained,  and  that  all 
houses  using  the  sewers  so  constructed  should  be 
assessed  in  such  manner  that  each  should  pay  an 
equal  pound  rate.  The  local  authority  assessed 
the  houses  in  M.-street  at  a  rate,  making,  with 
what  was  paid  by  that  district  for  the  work  done 
in  1865,  an  amount  equalling  the  amount  to  be 
paid  by  the  houses  in  the  village.  Among  others 
B.  was  assessed  : — Held,  that  the  local  authority 
had  power  to  assess  B.,  as  his  house  used  the 
sewer  laid  down  in  the  village,  within  the  mean- 
ing of  the  18  k  19  Vict.  c.  121,  s.  22.  Reg,  v. 
Bodkin,  3  £1.  &  El.  271  ;  30  L.  J.,  M.  G.  38  ;  6 
Jur.,  N.  S.  1270. 

Higher  and  Lower  Diitriets.]— Under  18  &  19 
Vict.  c.  121,  the  local  authority  in  a  district,  which 
has  rendered  innocuous  a  drain  passing  through 
its  district,  conveying  away  the  filth  of  houses 
in  a  higher  district,  has  no  power  to  assess  the 
owners  of  those  houses  for  payment  of  the  ex- 
penses, though  those  houses  use  this  drain.  Reg, 
v.  Tatham,  8  El.  &  Bl.  916  ;  S.  C,  nom.  Reg,  v. 
Warner,  27  L.  J.,  M.  C.  144  ;  4  Jur.,  N.  S.  609. 

The  power  of  assessment  of  a  local  authority 
is  confined  to  property  within  the  district  for 
which  they  act.    lb, 

b.  OwneraMp  of  Premiaea. 

Beoeipt  of  Bent.] — The  definition  of  an  owner 
of  premises  let  at  a  rack-rent,  in  11  &  12  Vict.  c. 
63,  8. 2,  is  satisfied  by  a  person  who  is  de  facto  ^ 
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ceiving  the  rack-rent.  Peek  v.  Waterloo  and 
Seaforth  Local  Hoard,  2  H.  &  C.  709  ;  33  L.  J., 
M.  C.  11  ;  9  Jur.,  N.  S.  1343  ;  9  L.  T.  338  ;  12 
W.  R.  252. 

Therefore,  where  A.,  a  porson  de  facto  receiv- 
ing each  a  rent,  was  served  by  a  local  board  of 
h^lth  with  a  notice  to  sewer  under  s.  69  (by 
which  service  is  to  be  upon  the  owner  or  occu- 
pier), and  on  his  failure  to  comply  with  the  no- 
tice the  local  board  executed  the  sewerage  work 
and  charged  the  expenses,  under  21  &  22  Vict,  c, 
98,  s.  62,  to  B.,  who  was  owner,  when  the  works 
were  completed,  B.  (though  his  title  to  the  pre- 
mises had  accrued  prior  to  the  sers'ice  of  the 
notice,  and  the  notice  had  not  been  served  on 
him,  nor  bad  he  any  icnowledgeof  it  till  after  the 
completion  of  the  works),  was  liable  for  the  ex- 
penses incurred.    lb. 

Under  a  Power  of  Attorney.] — A  person 
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Owner  of  Saok  Bent.] — J.  held  certain  pro- 
mises in  the  city  of  Dublin  from  B.  as  tenant  from 
year  to  year,  at  the  yearly  rent  of  65/.  The  pi-e- 
mises  were  valued  under  the  acts  relating  to  the 
valuation  of  rateable  property  in  Ireland  at 
72/.  lOg.  J.  let  the  premises  to  weekly  tenants 
at  rents  from  which  he  had  a  profit  out  of  the  pre- 
mises. The  sanitary  authority  of  the  city  of  Dub- 
lin served  on  J.  a  notice  under  the  Public  Health 
Act  (Ireland),  1878,  addressed  to  the  owner  of 
the  premises,  or  to  J.,  requiring  certain  specific 
sanitary  works  to  be  done,  and  on  the  3rd  of 
September,  1879,  the  police  magistrate  made  an 
order  that  the  works  should  be  done  within  seven 
days.  J.  alleged  that  B.  was  the  owner  uuder 
the  Public  Health  Act  (Ireland),  1878,  oh  the 
ground  that  the  rent  payable  by  him,  J.,  to  B. 
was  more  than  two-thirds  of  the  valuation  of  the 
premises  : — Held,  that  B.  was  not  the  owner  of 
the  premises  within  the  meaning  of  the  Public 
Health  Act  (Ireland),  1878.  Boicen  v.  Jame*, 
10  L.  R..  Ir.  26. 

The  town  council  of  the  borough  of  St. 
Helen's  having  under  the  St.  Helen's  Improve- 
ment Act  of  1869  incurred  certain  expenses  in 
sewering,  levelling,  &c.,  a  street,  not  being  a 
highway  repairable  by  the  inhabitants  at  laige, 
adjoining  lands  in  the  occupation  of  the  defen- 
dant, brought  the  present  action  for  their  re- 
covery. The  local  act  contained  provisions 
simihir  to  those  contained  in  s.  150  of  the  Public 
Health  Act,  1875.  The  defendant  was  the  lessee 
of  the  lands  in  question  under  a  building  lease 
for  999  years  at  a  ground-rent  of  26/.,  and  at  the 
time  the  expenses  were  incurred  there  were  no 
buildings  erected  upon  the  land.  By  the  local 
act  the  expenses  were  to  be  charged  upon  the 
several  owners  of  buildings  or  lands  in  the  street 
in  proportion  to  the  extent  of  the  frontage  of 
their  respective  buildings  and  lands  ;  the  word 
**  owner  being  defined  as  meaning  the  person 
for  the  time  being  receiving  the  rack-rent  of  the 
land  ...  or  who  would  so  receive  the  same 
if  such  lands  or  premises  were  let  at  a  rack- 
rent,  and  the  definition  of  rack-rent  being  the 
same  as  that  contained  in  the  Public  Health 
Act  of  1875  : — Held,  that  the  defendant  was  the 
owner  of  the  lands  in  question  within  the  mean- 
ing of  the  definition  in  the  local  act.  St.  Helena 
{Corporation)  v.  Riley ^  47  J.  P. 471. 

The  local  act  enacted  that  the  proportion  in 
which  such  expenses  were  to  be  apportioned  was 
to  be  ascertained  and  settled  by  the  corporation  : 
— Held,  that  the  fact  that  the  apportionment  had 
been  corrected  by  the  surveyor  of  the  corpora- 
tion after  it  had  been  approved  by  the  corpora- 
tion did  not  invalidate  it.    lb. 


to  whom  an  owner  of  premises  resident  abroad 
sent  a  power  of  attorney,  authorizing  him  to  re- 
ceive the  rents,  is  not  thereby  constituted  owner, 
within  18  &  19  Vict.  c.  121,  s.  2,  so  as  to  render 
him  personally  liable  for  the  costs  and  expenses 
of  the  abatement  of  a  nuisance  on  the  premises 
previously  to  the  receipt  of  his  authority.  Bly- 
thing  Union  (^Guardians)  y,  Warton,^  B.  &  S. 
352  ;  32  L.  J.,  M.  C.  132  ;  9  Jur.,  N.  S.  867 ;  7  L 
T.  672;  11  W.  R.306. 

Change  of  Ownership  before  Completion  of 
Works. J—Under  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  65),  s.  150,  which  enables  the 
urban  authority  to  give  notice  to  the  owners  of 
premises  abutting  upon  a  street  (not  being  a 
highway  repairable  by  the  inhabitants  at  large), 
to  sewer,  level,  and  pave  it,  and  upon  default  to 
execute  the  works  and  recover  the  expenses  from 
the  owners  in  default,  according  to  the  frontage 
of  their  respective  premises,  such  expenses 
cannot  be  recovered  from  any  one  who,  though 
the  owner  of  premises  when  notice  was 
given  by  the  urban  authority,  has  ceased  to  be 
owner  before  the  completion  of  the  works.  Beg. 
V.  Swindon  Local  Board,  4  Q.  B.  D.  305  ;  48  L. 
J.,  M.  C.  139  ;  40  L.  T.  424  ;  27  W.  R.  732. 

Charge  on  Total  Ownership.]— The  charge 
created  by  s.  257  of  the  Public  Health  Act,  1876, 
for  expenses  incurred  by  a  local  authority  for 
sewering  and  other  works,  and  for  the  payment 
whereof  the  owner  of  the  premises  in  respect 
of  which  the  same  are  incurred  is  liable  under 
that  act,  is  a  charge  upon  the  **  premises  "  as  de- 
fined by  s.  4  :  accordingly,  it  is  a  charge,  not  on 
the  interest  of  any  particular  owner  of  the  pre- 
mises, but  on  the  total  ownership,  that  is  to  say, 
on  the  respective  interest  of  every  owner  for  the 
time  being  in  proportion  to  the  value  of  his  in- 
terest, Birmingliam  (^Corporation^  v.  Baker,  17 
Ch.  D.  782  ;  46  J.  P.  52. 

Subsequent  Owners.]— -The  charge  created  by 
8.  257  of  the  Public  Health  Act,  1875,  for  ex- 
penses incurred  by  a  local  authority  for  paving, 
&c.,  for  the  payment  whereof  the  owner  of  the 
premises  at  the  time  the  works  are  completed  is 
liable  and  against  whom  the  local  authority  have, 
under  s.  150,  a  summary  femedy,  is  a  charge  on  the 
premises  in  the  hands  of  a  subsequent  owner, 
although  the  local  authority  have  by  negligence 
lost  their  summary  remedy  against  the  previous 
owner.  Sunderland  (Mayor)  v.  Alcock,  51  L. 
Ch.  546  ;  46  L.  T.  877  ;  30  W.  R.666. 


Parties  liable  to  Pave  Btreeta— Tmitoas  under 
Aot  of  Parliament.] — Land  had  been  conveyed  to 
three  trustees  under  4  &  5  Vict.  c.  38,  s.  2,  for  the 
purposes  of  the  act,  and  to  permit  the  premises 
and  all  buildings  erected  thereon  to  be  for  ever 
used  as  a  school  for  the  education  of  poor  chil- 
dren, and  for  the  residence  of  the  master  and  mis- 
tress, and  for  no  other  purpose  whatsoever.  The 
school  was  built  and  used  according  to  the  trust, 
no  rent  whatever  being  received  by  the  trustees. 
The  local  board  gave  the  proper  notices  for 
paving  the  street  along  which  the  school  fronted, 
to  one  of  the  trustees  and  the  owners  of  other 
premises  fronting  the  street,  under  11  &  12  Vict, 
c.  63,  s.  69  ;  and  they  charged  the  trustee,  as 
owner  of  the  school,  the  proportion  according  to 
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the  frontage  of  the  school : — ^Held,  that  the  trus- 
tee was  owner  within  s.  2,  which  enacts  that 
"  owner  '*  ^*  shall  mean  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  lands  or  pre- 
mises, whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  re- 
ceive the  same  if  such  lands  or  premises  were 
let  at  a. rack-rent  :'^  and  that  he  was  therefore 
liable  to  pay  the  proportion  of  the  expenses. 
Biniyditch  v.  Wakefield  Local  Board,  6  L.  R., 
Q.  B.  567 ;  40  L.  J.,  M.  C.  214  ;  26  L.  T.  88. 

Tenements  Ooenpied  or  Unooonpied.] — By  the 
Public  Health  Act,  1876  (38  &  39  Vict.  c.  55),  s. 
211,  the  owner  instead  of  the  occupier  may,  at 
the  option  of  the  urban  authority,  be  rated  to 
genenil  district  rates,  provided  that  in  cases 
where  the  owner  is  rated  instead  of  the  occupier 
he  shall  be  assessed  on  such  reduced  estimate  as 
the  urban  authority  deem  reasonable  of  the  net 
annual  value,  not  being  less  than  two-thirds  nor 
more  than  four-fifths  of  the  net  annual  value  ; 
and  where  such  reduced  estimate  is  in  respect  of 
tenements,  whether  occupied  or  unoccupied,  then 
such  assessment  may  be  made  on  one-half  of  the 
amount  at  which  such  tenements  would  be  liable 
to  be  rated  if  the  same  were  occupied,  and  the 
rate  were  levied  on  the  occupiers : — Held,  that 
a  discretionary  power  is  given  to  the  urban  au- 
thority by  that  enactment  to  rate  the  owner  in 
respect  of  premises  whether  occupied  or  unoc- 
cupied, but  where  the  owner  is  so  rated  the  as- 
sessment must  only  be  upon  one-half  of  the 
rateable  value.  Reg.  v.  Barclay ^  8  Q.  B.  D.  486  ; 
61  L.  J.,  M.  C.  47  ;  46  L.  T.  336  ;  30  W.  R.  672  ; 
46  J.  P.  693— C.  A.  Affirming  8  Q.  B.  D.  306  ; 
51  L.  J.  M.  C.  27  ;  46  L.  T.  102  ;  30  W.  R.  472  ; 
46  J.  P.  167. 


c.  Landlord  or  Tenant. 
See  Landlobd  aio)  Tenant. 

2.  NOTIOE  TO  DO  V^OBKS  BEQUIBED. 

Snffloiency  of.] — A  notice  to  pave,  g^ven  under 
11  &  12  Vict,  c  63,  s.  69,  did  not  specify  the 
breadth  to  be  paved,  or  any  of  the  particulars 
necessary  to  enable  the  party  to  do  the  work 
required,  but  contained  a  statement  at  the  foot 
of  it,  that  particulars  of  the  necessary  works 
might  be  obtained  from  the  borough  surveyor's 
office,  and  it  appeared  that  plans  and  specifica- 
tions were  lodged  at  that  office,  and  were  seen 
there  by  the  party  on  whom  the  notice  had  been 
served: — Held,  that  in  the  absence  of  evidence 
that  such  plans  and  specifications  did  not  give 
ample  information  of  the  work  to  be  done,  the 
notice  was  sufficient.  Bayley  v.  Wilkinson,  16 
C.  B.,  N.  8.  161  ;  33  L.  J.,  M.  C.  161  ;  12  W.  R. 
797. 

If  not  objected  to.] — An  owner  on  whom 

notice  to  level,  &c.,  under  the  II  &  12  Vict.  c.  63, 
8.  69,  and  26  k  27  Vict.  c.  70,  s.  3.  has  been  served, 
and  who  has  not  given  notice  of  objection,  is 
estopped  from  shewing  that  the  street  in  ques- 
tion is  a  hi^way  repairable  by  the  inhabitants 
at  large.    Meg.  v.  LVoetey^  22  L.  T.  470. 

Waiver  of  Proof.] — An  owner  of  premises 


sanitary  authority  to  execute  the  works,  and  an 
undertaking  to  repay  the  costs  on  completion. 
On  default  of  payment  after  demand  made,  the 
urban  sanitary  authority  proceeded  to  recover 
the  expenses  in  a  summary  manner  before  jus- 
tices:— Held,  that  the  owner  having  by  the 
submission  indorsed  on  the  notice  admitted  the 
right  of  the  sanitary  authority  to  issue  the  notice, 
could  not  require  proof  to  be  given  before  the 
justices  of  the  fulfilment  of  the  conditions  prece- 
dent to  the  existence  of  such  right.  The  owner 
could  not  by  such  submission  give  jurisdiction  to 
the  sanitary  authority,  if  in  fact  they  had  none, 
but  he  did  thereby  waive  the  proof  by  them  of 
the  .preliminaries  to  the  notice  and  make  it  in- 
cumbent on  himself  to  disprove  their  original 
authority,  if  he  wished  to  aispute  it.  Leiois  v. 
Cardiff  ( Urban  Sanitary  Authority),  47  L.  J., 
M.  C.  101. 


Absence  of  Estimate  and  Beport.] — A 


local  board  of  health  required  the  owners  of 
property  adjoining  a  street,  not  being  a  highway, 
to  level  it ;  and  tney,  having  made  default,  the 
local  board  caused  the  work  to  be  done  by  con- 
tract. Before  making  the  contract,  no  estimate 
was  made  of  the  annual  expense  of  repairing  the 
work  when  done,  nor  was  any  report  obtained  as 
to  whether  it  would  be  more  advantageous  to 
contract  only  for  the  execution  of  the  work,  or 
for  the  execution  and  maintenance  thereof.  In 
other  respects,  the  directions  of  11  &  12  Vict. 
c.  63,  s.  86,  were  followed  : — Held,  that,  as  the 
work  when  complete  would  not  be  repaired  and 
maintained  under  the  act  or  out  of  the  rates,  no 
such  estimate  or  report  was  required  ;  and  that 
the  local  board  might  enforce  payment  of  the 
expenses  from  the  owneis,  notwithstanding  the 
absence  of  the  estimate  and  report.  Gunning - 
hamy.  Wolverhampton  Local  Board,  7  El.  &  Bl. 
187  ;  26  L.  J.,  M.  C.  33 ;  3  Jur.,  N.  S.  386. 

Contents  of  Flans  and  Seotions.] — A 


abutting  on  a  street  having  received  from  the 
iu:ban  authority  notice  under  s.  160  of  the  Public 
Health  Act,  1876,  to  pave,  &c.,  such  street,  in- 
dorsed on  the  notice  an  authority  to  the  urban 


notice  by  a  local  board  of  health  to  the  owner 
of  houses  abuttinglupon  a  street  not  being  a  high- 
way, to  sewer,  level,  pave,  flag  and  channel  the 
same,  in  pursuance  of  II  k  12  Vict.  c.  63,  s.  69, 
is  not  invalid  by  reason  of  the  plans  and  sections 
of  the  required  works  deposited  under  24  k  26 
Vict.  c.  61,  s.  16,  including  narrow  strips  of  land 
in  front  of  the  houses,  not  open  to  or  used  by  the 
public.  Ifall  V.  Potter,  39  L.  J.,  M.  C.  1 ;  21 
L.  T.  454. 

Seryioe  ot] — Service  of  a  notice  by  delivering 
it  to  the  clerk  of  an  owner  at  his  place  of  business 
is  a  sufficient  notice  to  satisfy  the  requirements 
of  II  &  12  Vict.  c.  63,  s.  69,  the  150th  section 
being  merely  in  aid  of  the  service  of  notices. 
Mason  v.  Bibby.  2  H.  &  C.  881  :  33  L.  J.,  Ex.  105  ; 
10  Jur.,  N.  S.  619  ;  9  L.  T.  692  ;  12  W.  R.  382. 

A  place  of  business  is  a  place  of  abode,  and  a 
clerk  an  inmate  within  the  meaning  of  the  160th 
section.    lb. 

The  service  of  a  notice,  under  II  &  12  Vict, 
c.  63,  s.  69,  on  a  person  de  facto  receiving  the 
rent,  is  a  service  on  the  owner,  within  the  2nd 
section.  Peek  v.  Waterloo  and  Sea/orth  Local 
Board,  2  H.  &.C.  700  ;  33  L.  J.,  M.  C.  II  ;  9 
Jur.,  N.  S.  1344 ;  9  L.  T.  338 ;  12  W.  R.  252. 

Proof  of.] — On  an  information  against  a 


person  for  not  paying  the  expenses  apporti 
upon  him  as  owner  of  premises  in  a  stree' 
wnich  work  had  been  done  by  a  local 
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health,  it  was  proved  that  the  work  had  been 
done,  and  an  apportionment  of  the  expenses 
made,  and  notice  of  it  served  upon  him  ;  he  had 
not  given  notice  within  three  months  that  he 
disputed  it,  under  21  &  22  Vict.  c.  98,  s.  63  ;  but 
no  evidence  was  given  of  any  notice  having  been 
served  under  11  &  12  Vict.  c.  63,  s.  69,  previously 
to  the  board  doing  the  work  : — Held,  that  the 
justices  could  not  make  an  order  unless  the  pre- 
liminary notice  was  proved  to  have  been  g^ven. 
Jarrow  Local  Board  v.  Kennedy,  6  L.  R.,  Q.  B. 
128  ;  19  W.  R.  275. 

Evidence  against  lubsequent  Occnpier.] 


— Notice  to  remove  a  nuisance,  left  at  the  pre- 
mises, is  evidence  against  a  subsequent  occupier. 
Johnton  V.  Bensley,  R.  &  M.  189. 

To  Owner— What  is.] — Notice  to  one  who 

receives  the  rent  of  land  de  facto,  without  right 
thereto,  satisfies  the  provision  requiring  notice 
to  the  owner,  contained  in  21  &  22  Vict.  c.  98, 
s.  62.  Peek  v.  Waterloo  and  Seaforth  Local 
Board,  2  H.  &  C.  700 ;  33  L.  J..  M.  C.  11 ;  9  Jur.. 
N.  S.  1344 ;  9  L.  T.  338  ;  12  W.  R.  252. 

Kotioe  to  several  Owners — Default  by  One.] — 

The  appellant  and  five  others  were  the  owners'of 
premises  within  the  district  of  the  respondents, 
an  urban  authority  imder  the  Public  Health  Act, 
1875.  These  premises  abutted  upon  a  street 
(not  being  a  highway),  which  street  was  not 
sewered,  levelled,  paved,  flagged,  and  channelled 
to  the  satisfaction  of  the  respondents.  The  res- 
pondents gave  a  separate  notice  to  each  of  such 
owners  requiring  them  to  sewer,  level,  pave,  flag, 
and  channel  the  parts  of  the  street  in  front  of 
their  premises  within  a  specified  time.  Five  of 
the  owners  executed  the  works  in  front  of  their 
premises,  but  the  appellant  made  default.  The 
respondents  thereupon  executed  the  works  re- 
quired to  be  done  in  front  of  her  premises,  and 
their  surveyor  having  made  his  apportionment, 
gave  her  a  notice  stating  that  the  expenses  had 
been  apportioned  by  their  surveyor,  who  had 
settled  that  21 3Z.  13j?.  6flJ.  was  payable  by  her 
according  to  the  frontage  of  her  premises,  and 
that  they  required  payment  of  that  sum  : — Held, 
that  the  respondents  were  not  bound  before 
executing  such  works  to  give  the  appellant  a 
fresh  notice  specifying  the  particular  works 
which  remained  to  be  done  by  her.  Simeox  v. 
HanditDorth  Local  Board,  8  Q.  B.  D.  39 ;  61 
L.  J.,  Q.  B.  168  ;  30  W.  R.  273  ;  46  J.  P.  260. 

3.  CONCLUSIVBNBBS  OF  APPOBTIOKMENT. 

Cross  notice  to  Dispnte— Time  for.] — ^Where 
an  owner  of  premises  has  not  given  notice  to 
dispute  the  apportionment,  it  becomes  binding 
on  her  within  the  three  months  limited  by  s.  257, 
and  summary  proceedings  may  be  taken  under 
that  section  for  the  recovery  of  the  amount 
due  from  her.  Simeoa  v.  Hiand*worth  Local 
Board,  mpra. 

By  11  &  12  Vict.  c.  63,  s.  69,  and  15  &  16  Vict, 
c.  42,  s.  13,  a  local  board  may  require  the  owners 
of  the  houses  in  a  street,  not  being  a  highway 
repairable  by  the  inhabitants  at  large,  to  sewer, 
level,  and  pave  it,  and  In  default  of  the  owners 
the  board  may  do  the  work,  and  the  expenses 
are  to  be  paid  by  the  owners  in  proportion  to 
their  frontage,  the  proportion  to  be  settled  by 
Jhe  surveyor,  and  in  case  of  dispute  by  arbitra- 
and  by  21  &  22  Vict.  c.  98,  s.  63,  the  appor- 


tionment  of  the  surveyor  shall  be  binding  and 
conclnsive  npon  every  owner,  unless,  within 
three  months  from  the  notice  of  the  amonnt  of 
the  proportion,  he  shall  by  written  notice  dispute 
the  same.  A  local  board  having  duly  proceeded 
under  the  act,  and  sewered,  levelled,  and  paved 
a  street,  and  no  notice  having  been  given  by  an 
owner  that  he  disputed  the  apportionment,  the 
board  sought  to  enforce  before  justices  the  pay- 
ment of  the  proportion  charged : — Held,  that  it 
was  still  open  to  the  owner  to  dispute  his  liability, 
and  to  shew  that  the  street  was  a  highvpay 
repairable  by  the  inhabitants  at  laige.  Heikfth 
V.  Atherton  Local  Board,  9  L.  R.,~  Q.  B.  4  ;  34 
L.  J.,  M.  C.  37  ;  29  L.  T.  530. 

EfBw5t  of.]— The  21  &  22  Vict,  c,  98,8.  63, 


makes  the  apportionment  after  three  month.<i 
binding  and  conclusive  only  as  to  the  various 
amounts  settled  by  it,  but  not  on  the  question  of 
highway  or  no  highway.    Ih. 

Deposit  of  Flans.]— An  apportionment  of 


street  expenses,  made  under  38  &  39  Vict.  c.  55 
(The  Public  Health  Act,  1875),  s.  150,  and  not 
disputed  within  three  months  from  notice  of  it 
to  the  owner  of  the  premises  in  respect  of  which 
the  expenses  were  incurred,  is  binding  and  con- 
clusive upon  him  by  s.  257,  and,  therefore,  in  an 
action  a^inst  him  for  the  amount  apportioned, 
the  apportionment  cannot  be  treated  as  a  nullity 
merely  because  it  mixed  up  the  expenses  of  more 
than  one  street,  and,  in  the  opinion  of  the  judge, 
reasonable  opportunities  were  not  afforded  of 
inspecting  the  plans  and  estimate  deposited 
according  to  s.  150,  before  the  expenses  were 
incurred.  The  deposit  of  plans  and  an  estimate 
is  not  a  condition  precedent  to  the  recovery  of, 
such  expenses.  ShankUn  Local  Board  v.  MUlar, 
5  C.  P.  D.  272 ;  49  L.  J.,  C.  P.  512 ;  42  L.  T. 
788  ;  29  W.  R.  63  ;  44  J.  P.  636. 

Burveyor's  Certificate.! — Under  the  Public 
Health  Act,  1848,  and  the  Local  Government 
Act,  1858,  the  surveyor's  certificate  of  apportion- 
ment on  the  owners  of  premises  abutting  on  a 
street  of  the  cost  of  paving,  &c.  such  street,  is 
conclusive  only  as  to  such  apportionment,  and 
not  as  to  the  original  liability  of  the  persons 
charged.  UeehM,  v.  Atherton  Local  Board,  9 
L.  R.,  Q.  B.  4  ;  43  L.  J.,  M.  C.  37  ;  29  L.  T.  530. 

Fresh  Apportionment.] — ^The  surveyor  of  a 
local  board,  having  made  one  apportionment 
upon  a  wrong  principle,  has  a  right  to  make  a 
fresh  apportionment  under  21  &  22  Vict  c.  98, 
8.  64.  Cook  V.  Ip9wi4'h  Local  Board,  6  L.  B., 
Q.  B.  451;  40  L.  J.,  M.  C.  169;  24  L.  T.  579;  19 
W.  R.  1079. 

Jurisdiction  —  Inquiry  into  Erpenditnre.] — 

Neither  the  arbitrators  nor  the  justices  in  set- 
tling such  proportions  are  entitled  to  inquire 
whether  the  amount  alleged  to  have  been  ex- 
pended by  the  surveyor  has  been  actually  so  ex- 
pended.   Ih, 

4.  Arbitbatiokb. 

When  Allowed.]— The  11  &  12  Vict.  c.  63,  s. 
69,  only  authorizes  an  arbitration  in  respect  of 
the  proportion  to  be  borne  by  a  defaulting 
owner,  and  not  in  respect  of  any  question  as  to 
the  expenses  being  reasonable  or  properly  in- 
curred by  the  board.     Bayley  y.  Wilkinson,  1  ii 
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C.  B.,  N.  S.  161 ;  33  L.  J.,  M.  C.  161 ;  10  Jur., 
N.  S.  726  ;  10  L.  T.  643. 

Aotion  on  Award.] — Notices  to  sewer  and  pave 
roads  having  been,  in  1872,  served  by  a  board  of 
health  on  an  owner,  he  took  no  notice  daring  his 
lifetime,  and  the  works  having  been  executed  by 
the  board,  notices  to  pay  apportionments  were 
on  the  30th  of  July,  1875,  served  on  the  tenant 
for  life  under  the  will  of  the  owner,  and  on  the 
executors',  who  within  the  statutory  three  months 
served  counter-notices  on  the  bo^rd,  disputing 
the  amount  of  the  apportionments,  and  alleging 
that  the  roads  were  public  roads.  The  b^rd 
then  commenced  proceedings  by  arbitration, 
which  the  owners  refused  to  attend,  and  in  their 
absence  an  award  was  made  in  favour  of  the 
board  on  the  9th  of  August,  1877.  On  the  19th 
of  January,  1878,  the  award  was  made  a  rule  of 
the  Queen's  Bench  Division.  On  the  12  th  of 
February  notices  of  demand  were  served  by  the 
board  on  the  owners,  and  on  the  9th  of  July, 
1878,  proceedings  in  the  Queen's  Bench  Division 
to  enforce  the  award  were  commenced  and  sub- 
sequently abandoned.  On  the  1st  of  August, 
1878,  proceedings  were  taken  in  the  Queen's 
Bench  with  reference  to  the  costs  of  the  award, 
and  these,  on  the  23rd  of  January,  1879,  were 
transferred  to  the  Chancery  Division,  in  which 
an  administration  action  was  pending: — Held, 
by  Bacon,  V.-O.,  that  where  a  notice,  served  by  a 
board  of  health  upon  an  owner,  calling  upon 
him  to  pay-  an  apportionment  of  expenses  in- 
curred in  the  sewering  and  paving  of  roads,  is 
met  by  a  counter-notice  disputing  the  amount 
alone,  such  demand  may  be  the  subject  of  arbi- 
tration ;  but  where  the  counter-notice  disputes 
the  liability  to  pay,  such  a  demand  must  be  tried 
by  justices,  who,  if  the  counter-notice  also  dis- 
putes the  amount,  may  exercise  their  jurisdiction 
as  to  the  amount  also.  West  v.  Downmati,  14 
Ch.  D.  Ill ;  42  L.  T.  340  ;  29  W.  R.  6— C.  A. 

Held,  by  Bacon,  V.-C,  and  by  the  Court  of 
Appeal,  that  a  summons  by  the  board  for  leave 
to  prove  in  the  administration  action  for  the 
amount  awarded  must  be  refused,  on  the  ground 
that  the  remedy  of  the  board  was  by  a^  summary 
proceeding  before  justices,  and  had  become  barred 
by  the  operation  of  Jervis's  Act  (11  &  12  Vict. 
c.  43),  8. 11.    lb. 

Award— On  whom  Sinding.1— By  the  Public 
Health  Act,  1875,  s.  150,  an  urban  authority  are 
empowered  under  certain  circumstances  to  pave 
ana  repair  highways,  and  to  apportion  through 
their  surveyor,  or  in  case  of  dispute  by  arbitra- 
tion, the  amounts  so  expended  to  be  paid  by  the 
owners  of  premises  abutting  on  such  highway  in 
proportion  to  their  respective  frontages.  By 
8.  257  such  apportionment  is  binding  and  con- 
clusive on  such  owner  unless  he  shall  dispute  the 
same  within  three  months.  ]^  s.  180,  sub-s.  15, 
the  award  of  the  arbitrator  shall  be  binding  and 
final  on  all  parties  to  the  reference.  The  plain- 
tiffs, a  local  authority,  required  the  defendant 
and  other  owners  of  land  adjoining  a  road  within 
the  above  section  to  pave  that  road,  and  on  their 
failing  to  do  so,  executed  the  work  themselves, 
and  had  the  amount  apportioned ;  and  claimed 
and  received  from  the  defendant,  who  did  not 
dispute  the  apportionment,  his  share  of  the  ex- 
penses so  incurred.  Certain  of  the  other  owners 
disputed  the  apportionment,  and  an  arbitration 
was  held,  of  which  the  defendant  had  no  notice. 


I  and  to  which  he  was  not  a  party.  The  arbi- 
trator re-apportioned  the  whole  sum  expended 
amongst  the  owners,  including  the  defendant, 
and  fixed  the  amount  to  be  paid  by  the  defendant 
at  a  higher  sum  than  had  been  fixed  by  the  sur- 
veyor. In  an  action  to  recover  the  additional 
amount  so  charged  to  the  defendant: — Held, 
that  the  plaintiffs  could  not  recover  the  sum 
claimed  on  the  footing  of  the  assessment  made 
by  the  arbitrator,  and  that  the  award  was  not 
binding  on  the  defendant.  Tunhridge  Wells  Local 
Board  v.  Ackroyd,  6  Ex.  D.  199 ;  49  L.  J.,  Ex.  403  ; 
42  L.  T.  640 ;  28  W.  R.  450  j  44  J.  P.  604^0.  A. 

5.  Proceedings  fob  Regoysbt. 

a.  JurlAdiotlon. 

The  county  court,  or  two  justices,  have  exclu- 
sive jurisdiction  to  try  an  action  for  the  recovery 
of  money  paid  by  parish  authorities  for  the  abate- 
ment of  a  nuisance,  and  the  costs  thereof,  under 
11  &  12  Vict.  c.  123,  8.  3,  although  the  title  to 
land  may  be  in  question.  Hertford  Unmi 
iOwirdians)  v.  Kimiytm,  11  Ex.  226  :  25  L.  J., 
M.  C.  41. 

b.  Time  for. 

Under  21  ft  22  Vict.  o.  98.  J— The  provision  in 
the  21  &  22  Yict.  c.  98,  s.  62,  as  to  the  time  for 
taking  proceedings  by  a  local  board  for  the  re- 
covery of  expenses  incurred  under  11  &  12  Vict, 
c.  63,  is  prospective  only.  JEddlestm  v.  Francis. 
7  C.  B.,  N.  S.  568  ;  3  L.  T.  270. 

When  not  ipeeially  Limited.  ]~By  11  &  12 
Vict.  c.  63,  8.  51,  the  local  board  is  empowered, 
on  the  owner's  default,  after  notice,  to  provide 
certain  necessary  house  accommodations,  the  ex- 
pense of  which  is  to  be  recoverable  in  a  summary 
manner  from  the  owner,  the  amount  to  be  ascer- 
tained by  and  recovered  before  two  justices. 
And  by  11  k  12  Vict.  c.  43,  s.  11,  in  all  cases 
where  no  time  is  specially  limited  for  making  or 
laying  the  complaint  or  information,  it  must  be 
done  within  six  calendar  months  from  the  time 
when  the  matter  of  complaint  or  information 
arose : — Held,  that  a  complaint  under  11  &  12 
Vict.  c.  63,  must  be  made  within  six  calendar 
months  of  the  work  being  done,  and  notice  of 
the  amount  due  being  given  to  the  party,  and  not 
within  six  months  of  the  demand  of  payment.  lb. 
See  also  West  v.  Daumman,  supra. 

How  Calonlated.] — ^A  street  being  out  of  repair, 
a  local  board  of  health  gave  notice  to  the  owners 
of  the  adjoining  houses  to  repair  it ;  and,  on  this  • 
not  being  complied  with,  executed  the  works, 
and  gave  notice  of  the  expenses  and  apportion- 
ment to  each  of  the  owners.  The  owners  gave 
no  notice  of  disputing  the  apportionment,  and, 
at  the  end  of  the  three  months  limited  by  21  &  22 
Vict.  c.  98,  8.  63,  the  board  made  a  demand  of 
the  amount.  The  owners  having  refused  to  pay, 
and  the  expenses  not  having  been  declared  to  be 
private  improvement  expenses : — Held,  that  the 
board  had,  under  11  &  12  Vict.  c.  43,  s.  11,  six 
months  from  the  expiration  of  the  three  months 
during  which  the  appointment  might  have  been 
disputed,  to  take  proceedings  before  justices  of 
the  peace  for  the  recovery  of  the  amount. 
Jacomb  y.  Dodgson,  3  B.  &  S.  461  ;  32  L.  J., 
M.  C.  113  ;  9  Jur.,  N.  S.  848  ;  7  L.  T.  764  ;  11 
W.  R.  308. 

When  works  are  executed  by  a  local  authority 
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for  the  improvement  of  a  street  under  11  &  12 
Vict.  0.  63,  8.  69,  and  21  &  22  Vict.  c.  98,  s.  63, 
and  the  expenses  charged  upon  the  owners  of 
the  premises  fronting  the  street,  it  is  necessary, 
before  summary  proceedings  can  be  taken  for  the 
recovery  of  the  amount  apportioned  upon  any 
Huch  owner,  that  a  demand  of  payment  of  the 
sum  so  apportioned  should  be  served  upon  him, 
and  the  six  months  within  which  the  summary 
proceedings  must  be  taken,  under  11  &  12  Vict 
c.  43,  s.  11,  are  to  be  reckoned  from  such  notice 
of  demand,  and  not  from  the  notice  of  apportion- 
ment, which  is  not  a  sufiScient  demand.  Greee 
V.  JIunty  2  Q.  B.  D.  389 ;  46  L.  J.,  Q.  B.  202  ;  36 
L.  T.  404 ;  26  W.  R.  543. 


Commencement  of  Proceedings.] — Held, 


also,  that  in  order  to  recover  the  amount  from 
W.,  proceedings  must  have  been  taken  within 
nine  months  from  the  service  of  the  notice  of  the 
21st  of  January,  1861,  which  must  be  considered 
as  a  demand.    Jb, 

In  summary  proceedings  it  is  no  objection  to 
the  validity  of  a  summons  that  it  was  issued 
more  than  a  year  after  the  complaint  upon  which 
it  was  founded.  Simcox  v.  Jaandnoorth  Local 
Board,  8  Q.  B.  D.  39 ;  51  L.  J.,  Q.  B.  168  ;  30 
W.  R.  273  ;  46  J.  P.  260. 

Held,  also,  that  the  notice  of  apportionment, 
which  concluded  with  a  demand  of  payment  of 
the  amount  apportioned,  was  not  a  "  notice  of 
demand  "  within  s.  257,  and  that  the  six  months 
within  which,  under  s.  252,  summary  proceedings 
must  be  taken,  were  not  to  be  reckoned  from  it 
but  from  a  subsequent  notice  of  demand.    lb. 

Limitation — Wken  Applicable.  V-A  local  board, 
in  the  year  1864,  determined  to  ao  certain  works 
in  a  street  adjoining  the  defendant*s  house,  for 
the  expenses  of  which  the  defendant,  among 
others,  was  made  liable  under  s.  69  of  the  Public 
Health  Act,  1848,  and  for  which,  consequently, 
there  was  a  charge  on  the  property  under  the 
62nd  section  of  the  Local  Government  Act,  1858. 
Before  the  works  were  done  they  resolved  that 
the  expenses  were  private  improvement  expenses 
under  the  90th  section  of  the  Public  Health  Act, 
1848,  and  should  be  recovered  from  the  owners 
and  occupiers  by  annual  instalments.  In  1872 
they  revoked  the  resolution,  and  made  a  fresh 
rate  for  the  whole  amount  then  remaining  un- 
paid, to  be  paid  by  the  owners  and  occupiers. 
This  rate  being  unpaid  in  1875,  they  brought  an 
action  against  the  defendant  to  enforce  the  charge 
on  his  land  under  the  62nd  section  of  the  act  of 
'  1858  : — Held,  that  the  limitation  of  six  months, 
within  which  sumipaiy  proceedings  must  be 
taken  under  the  Local  Government  Act,  1861, 
does  not  apply  to  the  enforcing  of  the  charge 
created  by  the  62nd  section  of  the  Local  Govern- 
ment Act,  1858.  Tottenham  Local  Board  v. 
Roioell,  15  Oh.  D.  378  ;  43  L.  T.  616  ;  29  W.  R.  36 
— C.  A.  Reversing  49  L.  J.,  Ch.  147  ;  41  L.  T.  720  ; 
28  W.  R.  409.     Cp.  West  v.  Botonman,  mpra.     . 

Proceeding!  in  County  Courts.  ]^By  the 

Pablic  Health  Act,  1848,  s.  69,  the  local  board 
might  require  the  owners  of  premises  fronting  or 
abutting  upon  any  street  to  sewer  and  pave  the 
same,  and  upon  default  might  themselves  execute 
the  work ;  and  the  expenses  incurred  by  them 
were  to  be  paid  by  the  owners  in  default,  and 
might  be  reOovered  in  a  summary  manner.  By 
8.  129,  summary  proceedings  were  to  be  taken 


before  two  justices.    By  the  Local  Government 
Act  (1858)  Amendment  Act,  1861  (24  k  25  Vict, 
c.  61),  s.  24,  proceedings  for  the  recovery  of  de- 
mands below  202.,  which  local  boards  were  em- 
powered to  recover  in  a  summary  manner,  mig^ht 
at  the  option  of  the  local  board  be  taken  in  the 
county  court.    By  11  &  12  Vict  c.  43,  s.  11,  in 
all  cases  where  no  time  is  specially  limited  for 
making  a  complaint  before  justices,  it  mnst  be 
made  within  six  months  trom  the  time  when  the 
matter  thereof  arose.    A  local  board,  under  the 
Public  Health  Act,  1848,  s.  69,  incurred  expenses 
in  sewering  and  paving  a  street,  upon  which  pre- 
mises belonging  to  R.  abutted ;  his  proportion  of 
the  expenses  amounted  to  13Z.  5s,  bd.    On  the 
18th  of  February,  1873,  notice  was  served  by  the 
board  on  him  that  the  foregoing  amount  wbs 
apportioned  upon  him,  and  that  the  same  wonld 
become  payable  by  him,  unless  within    three 
months  he  disputed  it.  R.  did  not  dispute  the  ap- 
portionment.   The  money  not  having  been  paid, 
on  the  8th  of  June,  1876,  a  plaint  was  issued  by 
the  local  board  in  a  county  court  to  recover  it 
from  R.'s  executor : — Held,  that  the  limitation  of 
time  mentioned  in  11  &  12  Vict.  c.  43,  s.  11,  ap- 
plied as  well  to  prooeedings  in  county  courts  as 
to  proceedings  before  justices,  and  that  the  action 
could  not  be  sustained,  it  having  been  broug^ht 
more  than  six  months  after  the  expiration  of  the 
three  months  allowed  for  disputing  the  amount 
apportioned  upon  R.     Ibttenham  Local  Board 
V.  Bowell,  1   Ex.  D.  514 ;  46  L.  J.,  Q.  B.  432  ; 
35  L.  T.  887  ;  25  W.  R.  135— C.  A. ;  S,  P.,  Wr^ 
Ham  Local  Board  v.  Maddams,  1  Ex.  D.  516, 
n. ;  33  L.  T.  809. 

o.  Sonunary  Proceedinsra  before  Jnstioes. 

Hatnre  of  Jurisdiction.]— Under  11  k  12  Yict. 
c.  63,  s.  54,  a  discretion  is  vested  in  a  local  board 
of  health  to  determine  what  works  are  necessary 
to  be  done,  and  justices  at  petty  sessions,  on  a 
proceeding  before  them  for  a  penalty  under  s. 
129,  have  no  jurisdiction  to  review  the  determi- 
nation of  the  local  board  upon  such  a  subject. 
Hargreaves  v.  Taylor,  3  B.  &  8.  613 ;  32  L.  J., 
M.  C.  Ill  ;  9  Jur.,  N.  S.  1053 ;  8  L.  T.  149 ;  11 
W.  R.  562. 

At  what  Sessioni.]— The  11  k,  12  Vict.  c.  63, 
s.  2,  defines  a  justice  to  be  '*a  justice  acting  for 
the  place  in  which  the  matter  requiring  the  cog- 
nizance of  the  justice  arises  :  *' — Held,  that  this, 
in  a  county,  meant  a  justice  acting  within  the 
petty  sessional  division  in  which  the  matter 
arose  ;  and  therefore,  that  justices  of  the  county, 
not  acting  within  the  petty  sessional  division  of 
it  in  which  the  offence  under  s.  148  had  been 
committed,  had  no  jurisdiction  to  convict  under 
s.  129.  Reg.  v.  Brodhurst,  32  L.  J.,  M.  C.  168 ; 
1 1  W.  R.  426. 

Notice  to  Treat  as  Private  Improveaeat 
Expenses.]— The  150th  section  of  the  Public 
Health  Act,  1876,  permits  an  urban  authority  in 
certain  cases  to  give  notice  to  the  owners  of  pre- 
mises fronting,  adjoining  or  abutting  on  such 
parts  of  a  street  as  in  the  judgment  of  such 
arban  authority  require  to  be  sewered,  requiring 
them  to  do  what  is  necessary  within  a  time  to 
be  specified  in  the  notice,  and,  in  the  event  of 
non-compliance  with  the  notice,  to  execute  the 
works  themselves;  and  the  same  section  also 
provides  that  such  urban  authority  *'niay  re- 
cover  in    a   summary   manner   the    expenses 
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incurred  by  them  in  so  doing  from  the  owners 
in  defaalt,  ...  or  may  by  order  declare  the 
expenses  so  incurred  to  be  private  improvement 
expenses."  By  s.  213  et  seq.,  a  private  improve- 
ment rate  may  be  levied  for  expenses  declared  to 
be  private  improvement  expenses,  and  certain 
advantages  are  g^ven  to  owners.  A  notice  g^ven 
to  the  appellants,  who  were  owners  of  premises 
fronting  a  street  within  the  meaning  of  the  150th 
section,  requiring  them  to  do  certain  sewering 
works  within  a  prescribed  period,  and  stating 
that  if  such  works  were  not  executed  the  urban 
authority  would  execute  the  same  themselves  at 
the  appellant's  expense,  thus  concluded  :  "  And 
the  said  urban  authority  will  thereupon  also  pro- 
ceed to  declare  all  costs,  charges,  and  expenses 
paid,  expended,  or  incurred  by  them  in  conse- 
quence of  such  neglect  or  default,  to  be  private 
improvement  expenses,  and  to  enforce  payment 
according  to  law  :  " — Held,  that  even  assuming 
the  notice  to  have  been  good,  the  concluding 
portion  could  not  be  treat^  as  surplusage,  and 
that  it  was  not,  therefore,  competent  n>r  the 
urban  authority,  after  their  declared  intention 
to  treat  the  expenses  incurred  as  private  im- 
provement expenses,  to  proceed  against  the 
appellants  summarily  for  the  recovery  of  such 
expenses.  Gould  v.  Bacup  Local  Board,  60 
L.  J.,  M.  C.  44  ;  44  L.  T.  103  ;  29  W.  R.  471 ;  45 
J.  P.  325. 

Election  to  Treat  ai  Priyate  ImproToment 
Xzpensei.] — The  election  of  a  board  to  declare 
expenses  to  be  private  improvement  expenses  did 
not  prevent  them  from  enforcing  a  charge  on  the 
land,  but  they  could  only  enforce  it  in  respect 
of  the  instalments  that  were  for  the  time  being 
in  an*ear.  Tottenhavi  Local  Board  v.  JRowell, 
15  Ch.  D.  378  ;  60  L.  J.,  Ch.  99  ;  43  L.  T.  616  ; 
29  W.  R.  36— C.  A. 

In  1858,  a  local  board  of  health  served  upon  W., 
an  owner  of  premises  within  the  meaning  of  11  & 
12  Vict.  c.  63,  s.  69,  a  notice  to  execute  certain 
specified  works  in  paving,  &c.  The  works  not 
having  been  executed  by  him,  the  local  board 
completed  them  on  the  30th  of  November,  1860, 
and  on  the  2lst  of  January,  1861,  apportioned  the 
expense  among  W.  and  the  other  owners,  giving 
notice  on  the  same  day  to  him  that  '*  unless  the 
amount  of  this  account  is  paid  within  fourteen 
days  after  delivery,  interest  at  the  rate  of  51.  per 
cent,  per  annum  will  be  charged  thereon  until 
fully  liquidated.  To  proportion  of  sewering, 
levelling,  paving,  flagging,  channelling,  &c., 
namely,  50  feet  frontage,  at  5*.  4rf.,  13^.  6#.  8<f." 
The  amount  was  not  paid,  and  the  local  board, 
on  the  26th  of  August,  1870,  resolved  and  de- 
clared that  the  amount  should  be  "  private  im- 
provement expenses,"  and  subsequently  that  the 
amount  should  be  paid  by  two  instalments.  W. 
refused  to  pay,  and  an  information  was  laid 
against  him  : — Held,  that  the  local  board  having 
elected  in  1861  to  treat  the  amount  as  a  debt, 
due  from  W.,  could  not  treat  it  as  a  private  im- 
provement expense.  WU^on  v.  Bolton  (^Mayor, 
A'oX  7  L.  R.,  Q.  B.  105  ;  41  L.  J.,  M.  C.  4  ;  25 
L.  T.  597. 

Disqaalifioation  of  Justice.]— By  a  local  act 
for  the  improvement  of  a  borough,  the  corpora- 
tion was  made  the  authority  for  the  execution  of 
the  act,  with  power  to  direct  prosecutions  for 
this  purpose.  An  information  for  an  offence 
under  the  act  having  been  preferred  by  an  officer 
VOL.  m. 


on  behalf  of  the  corporation,  a  summons  was 
issued  upon  it  by  a  justice,  who  was  also  an 
alderman  and  member  of  the  corporation,  but 
came  on  for  hearing  before  justices,  none  of 
whom  were  connected  with  the  corporation  : — 
Held,  notwithstanding,  that  such  justices  could 
not  proceed  with  the  hearing  of  the  summons, 
for  it  had  been  issued  by  one  who  was  virtually 
prosecutor.  Beg,  v.  Oihhim,  6  Q.  B.  D.  168  ;  29 
W.  R.  442. 

A^jndicaticn  that  Street  ii  a  Highway — 
Bes  Judicata.] — ^An  application  to  justices  by  a 
local  board  under  the  Public  Health  Act,  1875, 
for  the  recovery  of  a  proportion  of  the.  expenses 
of  sewering  a  street  from  the  owner  of  premises 
abutting  thereon,  was  dismissed  by  the  justices, 
on  the  gi-ound  that  the  street  was  a  highway  re- 
pairable by  the  inhabitants  at  large.  The  local 
board  some  years  afterwards  made  an  application 
against  the  same  person  for  the  recovery  of  a 
proportion  of  paving  expenses  subsequently  in- 
curred in  respect  of  the  same  street,  and  a  stipen- 
diary magistrate  made  an  order  for  the  payment 
of  such  expenses  : — Held,  that  the  adjudication 
of  the  justices  that  the  street  was  a  highway  re- 
pairable by  the  inhabitants  at  large  on  the  first 
application  was  beyond  the  jurisdiction  of  such 
justices,  which  was  only  to  make  or  refuse  the 
order  for  the  expenses  claimed,  and  that,  there- 
fore, such  adjudication  on  the  first  application 
did  not  estop  the  local  board  from  claiming  the 
expenses  they  claimed  on  the  second  application, 
and  CQDsequently  that  the  magistrate  might 
make  the  order  which  he  made  for  their  payment. 
Reg,  V.  Hutchins,  6  Q.  B.  D.  300  ;  50  L.  J.,  M-.  C. 
35  ;  44  L.  T.  364  ;  29  W.  R.  7?4 ;  45  J.  P.  604— 
C.A. 

d.  Other  Bemedies. 

Bight  of  Action  when  no  Special  Bemedy 
provided.] — The  urban  sanitary  authority  of  the 
borough  of  Portsmouth  (who  represented  the 
commissioners  mentioned  in  ss.  53, 149,  and  156 
of  the  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict,  c  34),  having  incurred  certain 
expenses  within  s.  53  of  the  Towns  Improvement 
Clauses  Act,  1847,  sought  to  recover  the  same  by 
action  from  the  owners  of  the  abutting  lands. 
The  defendant  alleged  that  the  expenses  in  ques- 
tion could  not  be  recovered  directly  by  action, 
but  that  a  rate  must  be  made  in  respect  of  them, 
as  in  the  case  of  private  improvement  expenses  : 
— Held,  on  demurrer  to  the  defence,  that,  by  the 
repeal  of  s.  156  and  the  succeeding  sections  re« 
lating  to  private  improvement  expenses  by  a 
local  act  for  the  borough  passed  in  1857,  the  last 
words  of  s.  53  were  in  effect  repealed  ;  and,  con- 
sequently, no  special  remedy  being  provided  for 
the  recovery  of  expenses  under  s.  63,  an  action 
would  lie  to  recover  them,  independently  of  s. 
149.  Portsmouth  (^Mayor)  v.  Smithy  46  L,  T. 
552— C.  A.    Affirming  46  J.  P.  23. 

Charge  on  Premisee— Time  for  Enforcing.] — 

A  local  board,  in  the  year  1864,  determined  to 
do  certain  works  in  a  street  adjoining  the  defen- 
dant's house,  for  the  expenses  of  which  the 
defendant,  among  others,  was  made  liable  under 
s.  69  of  the  Public  Health  Act,  1848,  and  for 
which,  consequently,  there  was  a  charge  on  the 
property  under  the  62nd  section  of  the  Local 
Government  Act,  1858.  Before  the  works  were 
done  they  resolved  that  the  expenses  were  private 
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improTement  expenses  under  the  90th  section  of 
the  Public  Health  Act,  1848,  and  should  be 
recovered  from  the  owners  and  occnpiers  by 
annual  instalments.  In  1872  they  revoked  the 
resolution,  and  made  a  fresh  rate  for  the  whole 
amount  then  remaining  unpaid,  to  be  paid  by 
the  owners  and  occupiers.  This  rate  being  un- 
paid in  1876,  they  brought  an  action  against  the 
defendant  to  enforce  the  charge  on  his  land 
under  the  62nd  section  of  the  act  of  1858  : — 
Held,  that  the  limitation  of  six  months,  within 
which  summary  proceedings  must  be  taken  before 
the  justices  or  m  the  county  court  under  the 
Local  Government  Act,  1861,  does  not  apply  to 
the  enforcing  of  the  charge  created  by  the  62nd 
section  of  the  Local  Government  Act.  1858. 
Toftenham  Local  Board  v.  Rotoellj  15  Ch,  D. 
878  ;  43  L.  T.  616  ;  29  W.  R.  36— C.  A. 

6.  Appbalb. 

To'Qnarter  Sessions— Kotioe  of.]— The  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  gives  an 
appeal  to  quarter  sessions  in  respect  of  any  order, 
conviction,  judgment,  or  determination  of  any 
court  of  summary  jurisdiction,  subject  to  t^ 
condition  that  the  appellant  shall,  within  four- 
teen days  after  the  cause  of  app^  has  arisen, 
give  notice  to  the  other  party  of  his  intention 
to  appeal.  An  order  was  made  upon  the  appel- 
lants under  s.  48,  which  order  was  eighteen  da,j8 
afterwards  served  upon  them  ;  and  they  within 
eight  days  from  the  receipt  of  the  service,  gave 
notice  of  appeal : — Held,  that  the  notice  of 
appeal  was  too  late.  The  words,  **  cause  of  ap- 
peal," in  s.  269,  sub-s.  2,  have  the  same  meaning 
as  ''  decision  of  the  court "  in  s.  269,  sub-s.  1 ; 
and  a  notice  of  an  appeal  against  an  order  mjsde 
under  s.  48  must  be  given  within  fourteen  days 
from  the  time  when  the  court  pronounces  its 
decision.  Rea,  v.  Barriet  Mural  Sanitary 
AuthorUy,  1  Q.  B.  D.  558  ;  46  L.  J.,  M.  C.  105  ; 
35  L.  T.  362. 

By  18  &  19  Vict.  c.  121,  s.  22,  the  local 
authority  is  in  certain  cases  required  to  maJce 
a  sewer,  and  is  empowered  to  assess  eveiy 
house  using  it,  and  after  fourteen  days*  notice 
left  on  the  premises  assessed  to  levy  the  sum 
assessed  in  the  same  manner  as  highway  rates 
are  leviable,  with  the  same  right  of  appeal  against 
the  assessment  as  shall  be  given  by  the  law  for 
the  time  being  relating  to  highways.  By  the 
Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  105,  notice 
of  appeal  is  to  be  given  within  fourteen  days 
after  the  rate  has  been  made  : — Held,  that  the 
fourteen  days  for  appealing  were  to  be  reckoned 
from  the  notice  of  the  assessment  being  left  on 
the  premises.  Reg,  v.  Middleton  Nuisances 
Removal  Committee,  I  El.  &  El.  98 ;  28  L.  J., 
M.  C.  41 ;  5  Jut.,  N.  S.  622 ;  7  W.  R.  37. 

Neglect  of— Ck>sts.]— Where  an  appeal 


against  an  order  for  payment  of  money  is  duly 
entered  at  the  sessions,  and  afterwards  dismissed, 
after  hearing  counsel,  on  the  ground  that  notice 
of  the  appeal  has  not  been  given  to  the  magis- 
trates making  the  order,  though  it  has  been 
given  to  the  inspectors,  the  sessions  cannot 
award  costs  to  the  respondent,  the  matter  of  the 
appeal  not  having  been  heaiti  and  determined. 
Reg,  V.  Wilkifison,  2  M.  &  Rob.  461. 

Certiorari — (hriminal  Matter.] — An  order  was 
made  by  justices  directing  the  defendant  to  fill 
up  an  ash-pit,  so  as  to  be  no  longer  a  nuisance. 


The  Q.  B.  D.  made  absolute  an  order  for  a 
certiorari  to  quash  this  order  as  not  warranted 
by  the  Public  Health  Act,  1876,  ss.  94,  96 : — 
Held,  that  the  order  was  "  a  criminal  cause  or 
matter,**  and  that  an  appeal  from  the  Q.  B.  D. 
could  not  be  entertained  by  the  Court  of  Appeal. 
Reg.  V.  Whitehureh  or  WMtehurek,  Ex  parte 
(No.  2),  7  Q.  B.  D.  634  ;  60  L.  J.,  M.  C.  99 ;  45  L. 
T.  379  ;  29  W.  R.  922 ;  45  J.  P.  617— C.  A. 

When  Wrofig  Bemedy.]- Upon  the  hear- 
ing of  a  complaint  preferred  before  a  polioe 
magistrate  by  the  urba[n  authority  of  the  district, 
acting  under  s.  160  of  the  Public  Health  Act, 
1875,  to  recover  the  amount  apportioned  upon 
a  frontager  in  respect  of  expenses  incurred  by 
the  urban  authority  in  sewering,  k/c,  a  street, 
the  frontager  objected  that  tiie  plans  referred  to 
in  the  notice  requiring  him  to  execute  the  work, 
shewed  that  part  of  the  work,  in  respect  of 
which  upon  his  failure  to  comply  with  the  notice 
the  expenses  were  incurred,  was  executed  upon 
land  belonging  to  private  owners.  The  magis- 
trate found  as  a  fact  that  the  land  did  not  belong 
.to  private  owners,  but  formed  part  of  the  street 
when  the  notice  was  g^ven,  and  made  an  order 
for  paynient  of  the  amount  apportioned.  Upon 
an  application  for  a  writ  of  certiorari  upon 
affidavits  which  satisfied  the  court  tiiat  the 
magistrate*s  finding  was  contrary  to  the  &ct : — 
Held,  that  the  magistrate  nevertheless  had 
jurisdiction  to  entertain  the  complaint  and  make 
the  order,  and  therefore  that  the  frontager  was 
not  entitled  to  a  writ  of  certiorari.  Semble, 
per  Cave,  J.,  that  the  applicant's  proper  remedy 
was  to  appeal  to  the  Local  Government  Board, 
under  s.  268  of  the  Public  Health  Act,  1875, 
against  the  notice  of  demand  for  payment  of 
the  apportioned  sum  given  by  the  urban  authority, 
and  not  to  appeal  against  the  magistrate's  order 
to  quarter  sessions.  Wake,  Ex  parte,  or  Reg, 
V.  Sheffield  Recorder,  11  Q.  B.  D.  291 ;  62  L.  J., 
M.  C.  78 ;  31  W.  R.  704 ;  47  J.  P.  504.  Affirmed, 
12  Q.  B.  D.  142  ;  58  L.  J.,  M.  C.  1 ;  32  W.  R,  82 
— O.A. 

Costs.1 — ^A  rule  for  a  certiorari  to  bring 

up  and  quasn  an  order  of  justices  made  xmder 
s.  158  of  the  Public  Health  Act,  1876,  is  a  civil 
proceeding  on  the  crown  side  of  the  Qaeen*s 
Bench  Division  within  Ord.  LXII.  r.  2 ;  and  the 
costs  are  in  the  discretion  of  the  court  under 
Ord.  LV.    Reg,  v.  MorrU,  31  W.  R.  609. 

Power  to  State  a  Caae— Befereaee  to  Local 
OoTemment  Board  under  Local  Act] — ^The  West 
Kent  Sewerage  Board  is  incorporated  by  a  local 
act  of  38  &  39  Vict,  c  163,  and  by  s.  93  it  is 

enacted  that,  if  any  difference  arises  between  the 
board  on  the  one  hand  and  any  constituted 
authority  or  person  on  the  other  hand,  or  between 
any  two  or  more  constituted  authorities,  or  be- 
tween any  constituted  authority  and  any  paridi 
or  person,  respecting  any  assessment  of  a  main 
sewer  rate,  or  any  determination  of  the  board, 
or  any  controversy  or  other  matter  under  the 
act,  the  same  shall  by  virtue  of  the  act  stand 
referred  for  decision  to  the  Local  Government 
Board,  whose  decision  thereon  and  respecting 
the  costs  of  the  reference  shall  be  final  and 
binding.  A  dispute  having  arisen  between  the 
West  Kent  Sewerage  Board  and  the  Bexley 
Local  Board  representing  a  claim  made  by  the 
local  board  against  the  sewerage  board  for  com- 
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pcnsation  for  damage  done  to  the  highways, 
&c.,  of  the  district,  the  disputants,  with  the 
consent  of  the  Local  Qoyemment  Board,  stated 
a  case  for  the  opinion  of  the  court : — Held,  that 
it  was  not  competent  to  them  to  do  so,  the  Local 
Government  Board  being  by  s.  93  constituted 
the  tribunal  whose  decision  on  the  matter  was 
to  be  final  and  binding,  and  this  not  being  a 
submission  to  arbitration  within  s.  5  of  the 
Common  Law  Procedure  Act,  1854.  Bexley 
Zoeal  Board  y.  West  Xent  Main  Sewerage 
Board,  9  Q.  B.  D.  618  ;  61  L.  J.,  Q.  B.  466  ;  47 
L.  T.  192  ;  31  W.  B.  119  ;  46  J.  P.  619. 

Case  Beserved  by  Quarter  SesiioiLi — ^Leave  to 
Appeal.] — The  Public  Health  Act  provides  in 
certain  cases  for  an  appeal  from  petty  sessions 
to  quarter  sessions,  and  provides  that  the  quarter 
sessions  may  state  the  facts  specially  for  the 
determination  of  a  superior  court  On  a  case 
under  this  act  an  appeal  was  brought  to  quarter 
sessions,  which  quashed  the  order  appealed  from, 
subject  to  a  case  reserved.  A  certiorari  issued, 
and  a  rule  calling  on  the  prosecutor  to  shew  cause 
was  granted,  and  was  argued  in  and  discharged  by 
the  Queen^s  Bench  Division.  Leave  to  appeal 
was  not  given : — Held,  that  the  case  so  reserved 
fell  within  the  provisions  of  s.  46  of  the  Judica- 
ture Act,  1873,  and  that  no  appeal  could  be 
brought  from  the  decision  of  the  Divisional 
Court  upon  it  unless  special  leave  to  appeal  were 
granted.  Meff.  v.  Swindon  New  Town  Local 
Bmrd,  49  L.  J.,  Q.  B.  622 ;  42  L.  T.  614  ;  28  W.  B. 
80 ;  44  J.  P.  606— 0.  A. 

■ 

To  Loeal  OoTemmant  Board — Prohibition.] — 

Under  38  &  39  Vict.  c.  56,  s.  160,  notice  was 
given  by  an  urban  authority  to  the  owner  of 
premises  fronting  a  street  to  pave  part  of  it,  and 
on  his  default,  the  authority  executed  the  work, 
and  their  surveyor  gave  him  notice  of  apportion- 
ment of  the  expenses  for  which  the  owner  was 
liable,  and  demand  was  made  on  him  for  the 
amount.  Under  s.  268  he,  deeming  himself 
aggrieved  by  the  "decision*'  of  the  authority, 
addressed  a  memorial  by  way  of  appeal  to  the 
Local  Grovemment  Board  stating  the  grounds  of 
his  complaint.  On  a  rule  for  a  prolnbition  to 
the  Local  Government  Board : — Held,  that  the 
notice  to  pave  and  the  notice  of  apportionment 
were  not,  but  the  demand  of  payment  was, 
within  the  terms  of  s.  268,  a  "  decision  "  from 
which  an  appeal  lay  by  memorial  to  the  Local 
Government  Board,  and  the  owner  having  some 
right  of  appeal,  although  the  memorial  did  not 
accurately  state  the  ground  of  complaint,  the 
court  would  not,  even  if  it  could,  prohibit  the 
Local  Government  Board  from  entertaining  the 
appeal.  Reg.  v.  Local  Ootemment  Board,  9 
Q.  B.  D.  600  ;  51  L.  J.,  M.  C.  121  ;  46  J.  P.  820. 
Affirmed,  10  Q.  B.  D.  309  ;  62  L.  J.,  M.  C.  4  ;  48 
L.  T.  173  ;  31  W.  R.  72  ;  47  J.  P.  228— C.  A. 

To  Secretary  of  State — Interest  on  Debt.] — 
Interest  under  21  &  22  Vict.  c.  98,  s.  62,  upon 
expenses  incurred  by  a  local  board  of  health 
under  11  &  12  Vict.  c.  63,  s.  69,  runs  from  the 
time  that  the  amount  due  is  ascertained.  The 
decision  of  a  secretary  of  state  upon  an  appeal 
to  him  under  21  &  22  Vict.  c.  98,  s.  66,  is  final  as 
to  the  amount  due  for  expenses  and  interest 
thereon.  Wallington  v.  Willet,  16  C.  B.,  N.  S. 
797  ;  33  L.  J.,  C.  P.  283  ;  10  Jur.,  N.  S.  906  ;  10 
L.  T.  784  ;  12  W.  R.  917. 


Stay  of  Ezeention.] — In  July,  1877,  justices 
of  the  peace  made  orders  against  the  plaintiff 
and  others,  one  of  whom  was  L.,  for  payment  to 
the  local  board  of  the  expense  of  repdring  a 
street.  It  was  agreed  that  the  order  should  not 
be  enforced  for  three  months,  in  order  to  abide 
the  decision  on  a  case  to  be  presented  by  L.  to 
the  Queen's  Bench  upon  a  point  of  law.  L. 
appealed  to  the  quarter  sessions,  and,  the  order 
against  him  having  been  quashed  on  the  ground 
of  a  technical  error,  he  did  not  take  a  case  to 
the  Queen*s  Bench.  The  plaintiff  was  not  told 
of  what  had  tak&n  place,  and  in  November,  her 
time  for  appealing  having  gone  by,  an  order  to 
levy  the  amount  against  her  was  obtained  from 
the  justices.  On  motion  by  the  plaintiff,  and 
on  her  undertaking  to  assent  to  the  statement  of 
a  case  to  the  Queen's  Bench  on  the  point  of  law, 
and  on  her -bringing  the  amount  claimed  into 
court,  the  court  considering  the  plaintiff  had 
been  misled  by  the  board,  restrained  them  from 
levying,  unless  or  until  she  should  have  an 
opportunity  of  stating  a  case  to  the  Queen's 
Bench.  AtkwortK  v.  Hehden  Bridge  Local 
Board,  47  L.  J.,  Ch.  196  ;  37  L.  T.  496. 

Stay  of  Criminal  Proeeedingi.]— A  court  of 
equity  has  no  jurisdiction  to  restrain  criminal 
proceedings  for  the  recovery  of  a  penalty  imposed 
by  an  act  of  parliament  for  a  breach  of  its 
enactments.  Kerr  v.  Preston  Corporation,  6  Ch. 
D.  463  ;  46  L.  J.,  Ch.  409 ;  26  W.  R.  265. 

VII.    RATES. 
1.  How  MADE. 

Seal  and  Signatures.] — ^The  absence  in  the 
rate-book  of  the  seal  of  the  local  boaid  of  health, 
and  the  signature  of  five  of  its  members,  as  re- 
quired by  11  &  12  Vict.  c.  63,  s.  149,  in  the  case 
of  a  non-corporate  district,  is  a  fatal  objection  to 
the  validity  of  a  district  rate  under  that  act. 
Reg.  V.  Worksop  Local  Board,  6  B.  &  B.  951  ;  34 
L.  J.,  Q.  B.  220 ;  11  Jur.,  N.  S.  1015  ;  10  L.  T. 
297  ;  12  W.  R.  710. 

Mode  of  Estimate.] — The  estimate  for  a  rate, 
required  by  s.  98,  may  be  both  for  prospective 
and  retrospective  expenses  ;  at  least,  if  the  latter 
are  within  the  six  months  limited  by  s.  89.    Ih. 

A  rate  may  be  made  retrospectively  by  a  local 
board,  in  order  to  raise  money  for  the  payment 
of  charges  and  expenses  that  may  have  been  in- 
curred more  than  six  months,  notwithstanding 
the  11  &  12  Vict.  c.  63,  s.  89,  provided  that,  under 
the  circumstances,  the  delay  is  excusable,  and 
shewn  not  to  be  undue.  Worthington  v.  Hulton, 
1  L.  R.,  Q.  B.  63  ;  36  L.  J.,  Q.  B.  61  ;  1^  Jur.,  N. 
S.  73  ;  14  W.  R.  632  ;  6  B.  &  S.  943. 

Under  Local  or  General  Acta.] — By  the  Wal- 
sall Improvement  and  Market  Act,  1848,  com- 
missioners had  power  to  levy  an  improvement 
rate  within  a  district  not  comprising  the  whole 
municipal  borough  as  afterwards  constituted, 
but  the  act  contained  a  proviso  that  the  occupiers 
of  land  used  as  a  railway  should  be  assessed  in 
proportion  only  of  one-fourth  part  of  the  net 
value.  The  Public  Health  Acts,  1872  and  1876, 
formed  the  whole  municipal  borough  of  Walsall 
into  an  urban  sanitary  district : — Held,  that  the 
assessment  ought  to  be  made  under  the  local  act 
and  not  under  the  Public  Health  Acts.  Lofidon 
and  North-  Western  Railway  Company  v.  WaU 
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sail  (^Overseers).  4  App.  Cas.  467 ;  48  L.  J.,  M. 
C.  166  ;  41  L.  T.  106  ;  28  W.  R.  52. 

The  effect  of  the  order  of  the  general  board  of 
health  and  of  the  11  &  12  Vict.  c.  63,  is  to  repeal 
the  rating  poweiB  given  by  local  acts.  Elmsr  v. 
Norwich  Local  Board,  3  El.  &  Bl.  617 ;  2  C. 
L.  R.  886  ;  23  L.  J.,  Q.  B.  203  ;  18  Jur.  870. 

2.  Validity  Generally. 

Effect  of  Bepeal  of  Act  on.] — Notice  was  given 
by  a  local  board  of  health  of  an  intention  to 
make  a  rate  under  the  Public  Health  Act,  1848, 
and  amending  acts.  Before  the  notice  had  ex- 
pired these  acts  were  repealed  by  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  which 
contained  a  saving  of  "anything  duly  done" 
under  the  repealed  enactments,  and  gave  power 
to  make  a  similar  rate  upon  giving  a  similar 
notice.  The  board,  in  ignorance  of  the  repeal, 
made  a  rate  purporting  to  be  made  under  the  re- 
pealed acts  : — Held,  that  the  rate  was  valid,  the 
notice  being  a  "  thing  duly  done,"  and  the  acci- 
dental reference  in  the  rate  to  the  repealed  acts 
being  immaterial  to  its  validity.  Reg.  v.  Weit 
Jliding  of  Yorkshire  (Justices"),  1  Q.  B.  D.  220  ; 
45  L.  J.,  M.  (0.  97  ;  35  L.  T.  358. 

When  Transfer  of  Powers  to  Ck)rporEtio]i  In- 
valid.]— By  a  provisional  order  of  the  general 
board  of  health,  in  pursuance  of  11  &  12  Vict.  c. 
63,  a  local  board  of  health  was  constituted  for  a 
parish,  the  parish  consisting  partly  of  a  town  and 
partly  of  a  rural  district  without  the  town. 
Under  the  order  the  rating  powers  of  the  board 
were,  in  the  first  instance,  confined  to  an  area 
conterminous  with  tlie  town,  but  with  power  to 
the  local  board  from  time  to  time  to  extend  the 
area,  so  as  to  bring  into  it  other  portions  of  the 
outlying  district.  The  town  was  subsequently 
incorporated,  whereupon  the  local  board,  under 
20  &  21  Vict.  c.  50,  s.  2,  transferred  their  powers 
to  the  borough  corporation,  which  afterwards 
sought  to  extend  its  powers  to  the  rural  parts  of 
the  district,  and  made  a  general  district  rate  over 
the  entire  parish.  To  this  rate  a  person  was 
assessed  as  owner  and  occupier  of  property  in 
the  parish,  but  out  of  the  limits  of  the  borough  : 
— Held,  that  the  local  board,  not  being  trustees 
for  executing  an  act  for  lighting  and  paving 
under  20  &  21  Vict.  c.  50,  s.  2,  the  tranrfer  by 
them  to  the  corporation  was  invalid,  and  that 
the  corporation,  therefore,  had  no  power  to  make 
the  rate.  Swinford  v.  Kehle,  1  L.  R.,  Q.  B.  549  ; 
35  L.  J.,  Q.  B.  185  ;  12  Jur.,  N.  S.  783  ;  14  L.  T. 
770  ;  14  W.  R.  858  ;  7  B.  &  S.  573. 

Provisional  Order  Conflicting  with  Special 
Act.]— The  Gteneral  Board  of  Health  made  a  pro- 
visional order  extending  the  11  &  12  Vict.  c.  63, 
to  Tynemouth,  a  district  within  which  were  parts 
of  the  North  Shields  turnpike  roads,  made  under 
local  turnpike  acts.  A  local  sanitary  act  also 
applied  to  the  district.  The  provisional  order 
altered  the  local  sanitary  act,  and  directed,  that, 
from  and  after  the  passing  of  any  act  of  parlia- 
ment confirming  that  order,  s.  50  of  the  Towns 
Clauses  Act,  1847,  should  be  incorporated  with 
the  local  sanitary  act.  The  order  was  confirmed 
by  statute,  so  far  as  authorized  by  the  Public 
Health  Act.  The  Towns  Clauses  Act,  «.  60, 
forbids  trustees  of  any  turnpike  road  from  levy- 
ing toll  within  the  limits  of  the  special  act.  The 
surveyor  of  the  local  board  of  Tynemouth,  by 
their  order,  removed  the  North  Shields  turnpike 


gates  within  the  district.  The  derk  of  the  tmn- 
pike  trustees  sued  him  in  trespass  for  so  doing : 
— Held,  by  Coleridge,  Erie,  atfd  Crompton,  JX 
that  the  fact  of  the  order  incorporating  tbe 
Towns  Improvement  Clauses  Act,  s.  50,  was  iwt 
authorized  by  11  &  12  Vict.  c.  63,  and  was  iroid  ; 
and  the  plaintiff  had  judgment.  Lord  Campbell, 
C.  J.,  dissentiente.  Clayton  v.  Fenwich,  6  £L  k. 
Bl.  114  ;  26  L.  J.,  Q.  B.  226  ;  2  Jur.,  N.  S.  636- 

3.  Rates  for  Liohteko. 

Speoial  District  Bate — ^Difcretioa.] — X  local 
board  of  health  laid  out  sums  of  money  in  per- 
manent improvements,  and,  for  defraying^  the 
expense,  borrowed  money  on  mortgage  of  the 
special  district  rates.  The  permanent  improTe- 
ment  consisted  in  works  for  lighting  a  town 
within  the  district,  for  supplying  it  with  -water, 
and  for  sewage.  A  laige  part  of  the  district, 
owing  to  the  inclination  of  the  ground  and  the 
character  of  the  occupation,  derived  no  direct  or 
immediate  benefit  from  these  works.  To  defray 
the  expenses,  and  to  raise  the  interest  and  in- 
stalments of  the  debt,  the  local  board  laid  a 
special  district  rate  on  the  whole  district,  nnder 
11  &  12  Vict.  c.  63,  s.  86  :— Held,  upon  an  appeal 
against  the  rate,  that  the  rate  was  Talid  ;  for 
that  it  was  discretionary  with  the  local  board 
whether  they  would  divide  the  district  nnder 
s.  89,  and,  they  not  having  done  so,  the  rate  under 
s.  86  was  to  be  laid  on  the  whole  district.  Darling 
V.  Epsom  Local  Board.  5  El.  &  Bl.  471 ;  24  L.  J., 
M.  C.  152  ;  1  Jur.,  N.  S.  956. 

Under  8  ft  4  WilL  4,  o.  90.]— The  3  &  4  WiU.  4, 

c.  90,  so  far  as  related  to  lighting,  was  adopted 
by  part  of  a  parish  only,  and  a  rate  was  made 
whidi  in  its  heading  purported  to  be  a  rate  on 
the  whole  of  the  parish ;  but  the  names  only  of 
persons  liable  to  be  rated  were  inserted  in  the 
rate : — Held,  that  the  rate  purported  to  be  a  rate 
for  the  whole  of  the  parish,  and  as  there  was  no 
power  to  make  such  a  rate,  it  was  a  nullity ;  and 
that  a  fresh  rate  could  be  made  for  the  same 
purpose  the  first  was  intended  for,  without  quash- 
ing the  first.  Potton  (Churchwardens,  ^e.)  t. 
Brown,  10  L.  T.  525. 

Validity  of  Meeting.]— A  meeting  of  the 


rated  inhabitants  of  a  parish  was  held  to  deter- 
mine whether  the  provisions  of  the  act  should  be 
applied  to  the  parish.  The  assent  of  as  much  as 
two-thirds  of  the  voters  was  not  given.  Within 
a  year  a  meeting  was  held  of  the  inhabitants  of  a 
district  of  the  parish  to  determine  whether  the 
act  should  be  applied  to  that  district,  when  two- 
thirds  of  the  voters  assembled.  A  rate  was  laid 
upon  the  district  in  conformity  with  this.  S.. 
one  of  the  parties  so  rated,  having  refused  to 
pay  the  rate,  was  summoned  before  the  justices, 
when  he  objected  that,  the  latter  meeting  having 
been  held  within  a  year  of  the  former,  the  pro- 
ceedings were  void,  and  the  rate  invalid.  The 
parties  agreed  that  the  question  was  whether 
the  two  meetings  were  substantially  the  same. 
The  justices  decided  in  the  affirmative,  and  re- 
fused a  warrant  for  levying : — Held,  that  the 
question  was  properly  put  before  the  magistrates, 
and  that  they  having  determined  it,  the  court 
could  not,  on  a  rule  to  order  the  justices  to  issue 
a  distress  warrant,  review  their  decision,  although 
S.  had,  before  he  was  aware  of  the  objection, 
paid  a  rate.  Beg.  v.  Dunn,  7  Kl.  &  Bl.  220  ;  26 
L.  J.,  M.  C.  74  ;  3  Jur.,  N.  S.  341. 


2121 


HEALTH— Rates. 


2122 


4.  Bates  fob  Hiohwatb. 


Liability — When  Soad  not  a  Highway — Ck>n- 
ditions.] — ^A  landowner  in  a  district  gave  notice 
to  the  local  board  of  health  of  his  intention  to 
dedicate  a  road  as  a  highway  ;  to  which  the  local 
board  replied,  that  they  would  not  adopt  the 
road,  as  it  had  not  been  sewered,  levelled,  paved, 
flagged,  and  channelled  to  their  satisfaction. 
The  landowner,  however,  obtained  and  enrolled 
the  certiacate  of  two  justices,  under  5  &  6  Will.  4, 
c  50,  s.  23,  and  the  public  then  used  the  road, 
which  was  kept  in  repair  by  the  landowner  for 
twelve  months  ;  after  which,  it  being  out  of  re- 
pair, an  indictment  was  prd^erred  against  the 
inhabitants  : — Held,  that  the  inhabitants  were 
not  liable,  inasmuch  as  the  road  had  not  become 
a  highway  ;  for  that,  assuming  sect  23  of  5  &  6 
Will.  4,  c.  50,  to  apply  to  the  case,  the  road  had 
not  been  made  to  the  satisfaction  of  the  local 
Yx)ard,  who  were  the  surveyors.  Ji^g,  v.  Dukin- 
field,  4  B.  &  S.  158 ;  32  L.  J.,  M.  C.  230. 

Sections  150  and  152  of  the  Public  Health  Act, 
1875,  are  not  correlative :  in  order  that  a  local 
authority  may  declare  a  street,  not  repairable  by 
the  inhabitants  at  large  of  their  district,  to  be  a 
highway  so  that  it  may  become  repairable  by 
such  inhabitants,  it  is  necessary  that  each  of  the 
works  specified  in  s.  162  of  the  Public  Health 
Act,  1875,  shall,  at  the  time  of  declaration,  have 
been  executed  upon  the  street  to  the  satiaCaction 
of  such  authority.  Local  authorities  have  not 
under  s.  152  any  discretion  as  to  which  of  the 
works  mentioned  in  the  section  they  will  require 
to  be  executed.  Their  discretion  is  limited  to 
their  being  satisfied  with  the  efficiency  of  each 
description  of  work  then  done.  Attorney- 
General  v.  Bidder,  47  J.  P.  263. 

Semble,  that  kerbing  a  road  does  not  answer 
the  requirement  in  s.  152  that  the  road  must  be 
flagged — **  flagged  "  meaning  paved  with  flagged 
stones  ;  and  that  wooden  paving  does  not  come 
within  the  meaning  of  any  of  the  requirements 
of  the  section.    lb. 

Where  a  local  act  required  the  consent  of 
commissioners  to  new  streets  becoming  highways 
to  make  the  inhabitants  liable  to  repair  them,  an 
order  of  the  local  board  on  owners  to  repair  a 
street  in  respect  of  which  such  consent  had  not 
been  given,  is  lawful,  inasmuch  as  such  street 
was  not  a  highway  repairable  by  the  inhabitants 
at  large.  Willes  v.  Wallin^ton,  13  C.  B.,  N.  S. 
865  ;  32  L.  J.,  C.  P.  86— Ex.  Ch. 

See  further,  sub  tit.  WAY. 

5.   DisTBicT  Bates  Genesallt. 

General  District  Bate.]— Although,  by  11  &:  12 
Vict.  c.  63,  s.  117,  the  local  board  of  health  is 
invested  with  all  the  powers  of  surveyors  of  the 
highways,  the  money  for  the  repairs  of  the  high- 
ways in  a  district  is  to  be  raised  by  a  general 
district  rate  under  11  &  12  Vict.  c.  63,  and  not 
by  a  rate  under  the  Highway  Act,  5  &  6  Will.  4, 
c.  50.  Elmer  v.  Norurirh  Local  Board,  3  El.  & 
Bl.  517  ;  2  C.  L.  B.  886  ;  23  L.  J.,  Q.  B.  203  ;  18 
Jur.  870. 

Several   Parishei  in  One   Distriet] — 


general  district  rate,'and  not  by  separate  high- 
way rates  on  the  ancient  divisions.  Moseley  v. 
My  Local  Board,  6  El.  &  BL  618  ;  26  L.  J.,  M .  C. 
23  ;  3  Jur.,  N.  S.  42. 

Instead  of  Highway  Bate.]— The  main- 
tenance of  the  highways  within  the  district  of  a 
local  board  must  be  provided  for  by  a  district 
rate,  and  not  by  a  highway  rate,  whether  the 
district  is  or  is  not  conterminous  with  an  ancient 
parochial  division.  Taff  Railway  Company  v. 
Cardiff  Local  Board,  8  £L  &  Bl.  535. 

A  local  board  of  health  having  made  a  general 
highway  rate  instead  of  a  district  rate,  for  the 
repair  of  the  highways  in.  a  parish,  an  action  was 
brought  against  the  clerk  of  the  board  to  try  the 
validity  of  the  rate,  and  a  verdict  taken,  subject 
to  a  special  case,  with  liberty  to  the  parties  to 
treat  the  decision  as  the  ruling  at  nisi  prius, 
before  the  passing  of  the  17  k  18  Vict.  c.  69  ; 
the  case  was  stated  after  the  passing  of  that  act : 
— Held,  that  the  court  was  bound  to  direct  a 
verdict  for  the  plaintiff,  for  the  amount  of  the 
highway  rate,  notwi  thstanding  that  act.  Barber 
v,  Jetsopp,  1  H.  &  N.  578  ;  26  L.  J.,  M.  C.  186. 

Whore  District  Conterminons  with  a 


Parish.] — Where  a  district  constituted  under 
11  &  12  Vict.  c.  63,  is  conterminous  with  a 
parish,  the  local  board  has  power  by  s.  117  to 
make  a  highway  rate,  under  5  &  6  Will.  4,  c.  50, 
s.  27,  for  the  expenses  of  repairing  and  main- 
taining the  highways  within  the  limits  of  the 
district,  and  are  not  bound  to  raise  money  for 
that  purpose  by  a  general  district  rate,  under 
11  &  12  Vict.  c.  63.  Hantom  v.  Epsom  Local 
Board,  5  El.  &  Bl.  599 ;  26  L.  J.,  M,  C.  27  ;  2  Jur., 
N.  S.  38. 

Parish  oomprising  Three  Townships.] — 


Where  several  parishes  or  places  separately 
niaintaining  their  own  highways,  are  comprised 
in  the  district  assigned  to  a  local  board  of  health, 
the  highways  throughout  the  district  were  under 
11  &  12  Vict.  c.  63,  s.  87,  to  be  maintained  by  a 


A  local  board  of  health  for  a  district  consisting 
of  a  parish  comprising  three  townships  came 
within  the  description  set  out  in  the  3rd  sub- 
section of  s.  37  of  21  &  22  Vict.  c.  98,  "  where  no 
public  works  of  paving,  water  supply,  and 
sewerage  are  established,"  and  the  local  board 
levied  a  district  highway  rate  for  one  of  the 
townships : — Held,  that  they  had  no  authority 
to  do  so,  for  that  the  highway  rate  could  alone 
be  levied  over  the  whole  district.  Broughton 
Local  Board,  In  re,  12  L.  T.  310. 

Bepair  of  Tnmpike  Bead — Looal  Aot.]  — 
Where  a  portion  of  a  parish  constitutes  a  dis- 
trict under  the  11  &  12  Vict  c.  63  ;— Held,  that 
the  board  of  health  might  be  ordered  to  con- 
tribute to  the  repair  of  a  turnpike  road^  within 
the  district,  under  4  &  5  Vict.  c.  69,  and  might 
make  a  highwav  rate  in  the  district  for  that 
purpose,  notwithstanding  a  clause  in  a  local 
turnpike  act  discharging  the  district  from  the 
expense  of  maintaining  so  much  of  the  road  as 
was  situate  within  it.  Reg.  v.  Worthing  and 
Lancing  Roadt  (^Trustees),  3  £1.  &  Bl.  989 ;  2 
C.  L.  R  1678  ;  23  L.  J.,  M.  C.  187  ;  18  Jur.  907. 

Pnblio  Works  of  Paving,  fte.— Highway  Bate.] 
—By  8.  216,  sub-s.  3,  of  the  Public  Health  Act, 
1875,  it  is  provided  that  "  where  no  public  works 
of  paving,  water  supply,  and  sewerage  are  esta- 
blished in  the  district,  the  cost  of  repair  of  high- 
ways in  the  district  shall  be  defrayed  out  of  a 
highway  rate  to  be  levied  throughout  the  whole 
district  by  the  urban  authority  as  surveyor  of 
highways."     The  appellants,  a   local   district 
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board,  made  a  general  district  rate  and  a  hig^- 
way  rate,  and  demanded  the  same  from  the 
respondents,  who  had  constructed  two  compen- 
sation reseryoirs  in  connection  with  the  supply 
of  water  for  the  town  of  B.  The  respondents 
contended  that  the  local  board  had  no  power  to 
levy  a  highway  rate,  because  in  1880  they  laid 
down  in  their  district  a  curbstone  (about  300 
yards  long)  as  a  coping  to  a  cinder  pathway  of 
a  carriage  road  : — Held,  that  putting  down  the 
curbstone  did  not  constitute  the  establishment 
of  public  works  of  paving  within  the  meaning  of 
8.  216,  sub-s.  3,  of  the  Public  Health  Act,  1876, 
and  therefore  the  appellants  were  entitled  to 
levy  a  highway  rate.  Ox&nhope  District  Loedl 
Board  v.  Bradford  (^Mayor\  47  L.  T.  344  ;  81 
W.  R.  322  ;  47  J.  P.  21. 

When  an  urban  sanitaiy  district  was  formed, 
and  when  the  local  board  began  in  1877  to  taJce 
charge  of  the  repairs  of  highways,  there  were 
some  stone  drains  or  culverts  into  which  some 
houses  sent  their  sewage,  and  into  which  storm 
water  entered  through  gratings  ;  but  the  board 
had  not  added  to  them,  nor  made  any  new  works 
themselves.  The  boaid  made  a  highway  rate, 
and  assessed  occupiers  thereto : — Held,  that  the 
existing  drains  sufficiently  answered  the  descrip- 
tion of  public  works  within  the  38  &  39  Vict, 
c.^  65, 8.  216,  sub-8.  3,'and  therefore  the  expense  of 
highway  repairs  should  have  been  levied  not  by  a 
highway  rate,  but  by  a  general  district  rate. 
Reg,  V.  Belper  Local  Board,  46  J.  P.  166. 

Dedication  of  Soad  to  Pnblio— Betting  out 
Proposed  Boad.]— H.,  a  lessee  for  a  term  of 
seventy-five  years  of  a  plot  of  building  land, 
laid  out,  in  1866,  a  proposed  road  across  part  of 
the  land,  and  built  six  houses  on  one  side  of  it, 
but  subsequently  abandoned  her  intention  of 
making  the  road,  and,  in  1874,  demised  the  re- 
mainder of  the  land,  including  the  site  of  the 
abandoned  road,  for  use  as  a  timber  yard.  The 
public  had  occasionally  used  the  road  from  1865 
up  to  1880,  when  the  urban  authority  required 
H.,  as  the  owner  of  the  houses  abutting  on  the 
road,  to  sewer,  flag,  and  pave  the  same,  and  on 
the  lessee  declining  to  comply  with  this  request, 
the  urban  authority  executed  the  works  : — Held, 
that  the  mere  settmg  out  of  an  intended  road 
was  not  such  an  irrevocable  act  as  that  the 
person  who  did  it,  and  allowed  the  public  to 
traverse  and  use  the  road,  was  to  be  taken  to 
have  dedicated  the  same  to  the  public ;  and  that 
the  urban  authority  had  no  rignt  to  cast  upon 
the  lessee  the  whole  of  the  expense  of  sewering 
and  paving  the  road.  Hall  v.  Bootle  (^CJorpora- 
tion\  44  L.  T.  873  ;  29  W.  R.  862. 

Bewer  Expemes— Highway  Bate.]— Wheie  a 
local  authority,  being  a  nuisances  removal  com- 
mittee, of  which  the  surveyors  of  highways  are 
ex  officio  members,  have  made  a  sewer,  under 
18  &  19  Vict.  c.  121,  s.  22,  they  must  exercise 
their  power  under  that  section  of  assessing  the 
houses  using  the  sewer  before  the  highway  rates 
are  applicable  to  the  payment  of  the  expenses ; 
and  an  order  of  justices,  made  under  s.  7,  on  the 
surveyors  of  highways,  for  payment  of  the  ex- 
penses, is  illegal,  and  may  be  removed  by  certio- 
rari, notwithstanding  that  writ  is  taken  away  by 
8. 30.  Reg.  v.  Ooste,  30  L.  J.,  M.  C.  41  ;  6  Jur.,  N. 
S.  1369  ;  3  L.  T.  404. 

Costs  of  Aet.] — ^A  nuisances  removal  com- 


mittee, acting  for  any  place  under  18  &  19  Tict. 
c.  121,  and  entitled  to  be  repaid  their  costs  and 
charges  in  executing  the  act  out  of  the  poor-rates, 
may  celII  on  the  overseers  to  pay  them  the  amount 
of  such  costs  and  charges,  without  justifying  the 
item  to  such  overseers.  Beg.  v.  Eusell,  9  W.  R. 
127. 

Amount  of  Aiseument.]  —  General  district 
rates,  made  under  the  Local  Government  Act,  are 
not  required  within  the  Union  Assessment  Act, 
25  &  26  Vict.  c.  103,8. 28,  to  be  based  on  the  poor- 
rate  by  reason  of  the  option  given  to  the  local 
board  by  21  &  22  Vict.  c.  98,  a.  66  ;  and,  therefore, 
they  may  still  be  based  on  a  valuation  made  by 
order  of  the  local  board,  if  in  their  judgment  the 
poor  law  valuation  list  under  the  Union 


ment  Act  is  an  unfit  criterion  for  making  them. 
North  Eastern  Railway  Oom^ny  v.  Scarbormigh 
Local  Board,  4  L.  B.,  Q.  B.  163  ;  38  L.  J.,  M.  C. 
65  ;  17  W.  B.  674. 

By  18  &  19  Vict  c.  121,  s.  22,  it  is  provided  that 
the  assessment  shall  in  no  case  exceed  1«.  in  the 

g»und  on  the  assessment  to  the  highway  rate  : — 
eld,  that  the  assessment  might  exceed  1«.  in  the 
pound  on  the  rateable  value  as  assessed  to  the 
highway  rate,  if  distributed  over  a  term  of  yean, 
but  must  not  exceed  Xe,  in  the  pound  on  such 
rateable  value  for  the  current  year.  Reg^  r. 
Middleton  Nuieanees  Removal  Oomwittee^  1  £1. 
k,  £1.  98  ;  28  L.  J.,  M.  C.  41  ;  6  Jur.,  N.  8.,  622  ; 
7  W.  B.  37. 

6.  Persons  and  Pbopebty  Liable. 

Owner  or  Ooonpier.] — The  drainage  board  for 
a  district  incurred  expenses  in  making  survejB 
and  plans  for  certain  proposed  work&  The 
estimates  for  the  proposed  works  amounted  to 
more  than  1,000^.  The  proprietors  of  one-half 
of  the  land  dissented  from  the  execution  of  these 
works,  which  were  never  carried  out.  The  boazvl 
made  a  general  rate  on  the  occupiers  of  land  in 
the  district,  in  order  to  pay  for  the  expenses  of 
the  surveys  and  plans: — Held,  that  the  oocn- 
piers,  and  not  the  owners,  were  chargeable,  under 
the  24  &  26  Vict  c.  133,  ss.  31,  38,  with  these  ex. 
penses ;  and  that  the  rate  was  properly  made  on 
the  present  value  of  the  land.  Grifitkt  v.  Z^n^- 
don  and  Mdertjield  Drainage  Board,  6  L.  K., 
Q.  B.  738  ;  41  L.  J.,  a  B.  25  ;  25  L.  T.  126  ;  19 
W.  B.  1162. 

The  owners  of  small  tenements  are  liable  to  be 
assessed  in  respect  of  them  to  rates  for  lifting 
and  watching  in  parishes  where  the  owners  of 
such  tenements  are  assessed  to  the  poor  rate  under 
13  &  14  Vict.  c.  99,  but  only  on  the  reduced  scale 
prescribed  by  that  act.  Reg.  v.  Lambert^  2  C,  L. 
B.  883. 

Landlord  or  Tenant.] — See  Landlord  ahd 

TENA17T. 

Boal  Property.] — Beal  property  within  the 
district  of  a  local  board  of  h^th  cannot  be  as- 
sessed to  a  district  rate,  unless  there  is  some  per- 
son having  such  an  occupation  as  would  make  him 
liable  to  the  poor  rate  in  respect  thereol  Jffodg* 
ton  V.  Carlisle  Local  Board,  8  £L  &  BL  116  ;  4 
Jur.,  N.  S.  160. 

Chvrehwardens.] — Under  a  local  act  for  more 
effectually  lighting  and  paving  certain  parts  of 
Westminster,  commissioners  were  empowered  to 
make  rates  and  assessments  in  respect  of  any 
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cathedral,  church,  chapel,  Sec,  according  to  the 
noinber  of  square  yards  of  pavement  or  ground 
belonging  to  such  cathedral,  or  church,  &c. ,  and 
to  determine  the  same,  and  the  rates  and  assess- 
ments to  be  levied  or  assessed  upon  or  in  respect 
of  any  other  church,  or  any  chapel,  place  of  wor- 
ship, hospital,  school  or  other  public  building, 
wall  or  void  space  of  ground,  shall  be  paid  by  the 
churchwardens,  chapelwardens,  tru8tees,or  owners 
or  proprietors  : — Held,  that  the  churchwardens 
were  personally  liable  to  the  commissioners  for 
the  rates,  and  the  want  of  parochial  funds  did 
not  exempt  them  from  that  liability.  Ifopkimon 
V.  Puncher,  SE3L, 96 ;  18  L.  J.,  Bx.  6. 

Guardians.]— By  21  k  22  Vict.  c.  98,  s.  65,  it  is 
provided  that  general  district  rates  shall  be  made 
and  levied  upon  the  occupier  of  all  such  kinds  of 
property  as  by  the  laws  in  force  for  the  time 
being  are  or  may  be  assessable  for  the  relief  of 
the  poor.  The  guardians  of  the  poor  of  an  extra- 
parochial  place,  maintaining  its  own  poor,  situ- 
ated partly  within  and  partly  without  a  borough, 
erected  a  workhouse  in  the  part  without  the 
borough  for  the  whole  of  the  poor  of  the  extra- 
parochial  place.  A  local  board  of  health  con- 
structed permanent  works  in  the  part  without  the 
borough,  and  made  several  general  district  rates 
to  defray  the  costs  of  the  works  : — Held,  that  the 
gnardians  of  the  poor  were  rateable  to  the  relief 
of  the  poor  in  respect  of  their  workhouse,  and 
consequently  to  the  general  district  rate  for  de- 
fraying the  expenses  of  the  works.  Toxteth 
Park  (  Chuardians)  v.  Toxteth  Park  Local  Board, 
30  L.  J.,  M.  C.  154  ;  9  W.  R.  691. 

7.  Pbopbbty  Liable  to  Lower  Bate. 

Part  of  Bailwaj.]— The  word  railway  in  the 
proviso  in  IL  &  12  Vict.  c.  66,  s.  88,  meant  the 
way  on  which  carriages  actually  go,  including  the 
line  itself,  the  turn-tables  and  the  sidings,  and  land 
used  only  for  the  purpose  of  supporting  this  way, 
as  for  embankments,  kc,,  is  within  the  proviso 
and  to  be  assessed  at  the  lower  rate.  But  the 
adjuncts,  such  as  stations  and  warehouses,  though 
necessary  for  the  working  of  the  railway,  did  not 
form  part  of  it  within  the  proviso,  and  land  used 
for  these  latter  purposes  was  assessable  at  its  full 
net  annual  value.  South  Wales  Builway  Com- 
pany V.  Swansea  Local  Board,  4  £1.  &  Bl.  189  ; 
24  L.  J.,  M.  C.  30  ;  1  Jur.,  N.  S.  326. 

Power  of  Loeal  Board  to  alter  Local  Act.] 


— A  portion  of  a  borougli,  consisting  of  the  town- 
ship of  N.  S.  and  parts  of  the  townships  of  T.,  P. 
and  C,  was  under  the  management  of  commis- 
sioners constituted  under  a  loca>  act.  In  1849 
the  townships  comprising  the  parliamentary  bo- 
rough of  T.  were  incorporated,  and  the  powers  of 
the  commissioners  transferred  to  the  corporation 
pursuant  to  5  &  6  Will.  4,  c.  76,  s.  75.  In  1851 
the  general  board  of  health  made  a  provisional 
order  under  11  &  12  Vict.  c.  63,  which  repealed 
the  rating  clauses  of  the  local  act,  enlarged  the 
area  of  that  act,  and  extended  its  nni-epealed  pro- 
visions over  the  whole  of  the  municipal  borough. 
Also  it  applied  s.  88  of  11  &  12  Vict.  c.  63,  except 
so  much  of  it  as  provided  that  a  railway  and  cer- 
tain other  property  should  be  rated  on  one  fourth 
only  of  its  annual  value,  the  effect  of  which  was 
to  subject  those  parts  of  the  line  of  railway  which 
were  not  in  the  township  of  N.  S.  to  a  rating  at 
full  value.  The  order  was  confirmed  by  14  &  15 
Vict.  c.  103  so  far  as  it  was  authorized  by  11  & 


12  Vict.  c.  63  :— Held,  first,  that  it  was  within 
the  power  of  the  board  to  repeal  the  rating  clauses 
of  tne  local  act,  enlarge  its  area,  and  extend  its 
unrepealed  provisions  over  the  whole  of  the 
borough.  North  Eastern  Railway  Company  v. 
Tynemouth  (Mayor,  ^c),  3  L.  R.,  Q.  B.  723  ;  37 
L.  J.,  M.  C.  183  ;  9  B.  &  S.  616. 

Held,  secondly,  that  the  order  was  not  autho- 
rized by  11  &  12  Vict.  c.  63,  s.  10,  as  it  altered 
the  provisions  of  that  act  with  respect  to  rating 
different  descriptions  of  property.    lb. 

Land  CoTered  by  Water— Dock— Bailway  Ck)n- 
itmcted  under  Act  of  Parliament.] — By  21  &  22 
Vict.  c.  98,  s.  66,  the  occupiers  of  land  covered  by 
water,  or  a  railway  constructed  under  the  powers 
of  any  act  of  Parliament  for  public  conveyance, 
shall  be  assessed,  in  respect  of  the  same,  in  the 
proportion  of  one-fourth  part  only  of  such  net 
annual  value  thereof  : — Held,  that  a  dock  came 
under  the  description  of  "  land  covered  by  water," 
and  that  a  railway  constructed,  under  an  act  of 
Parliament,  for  the  transportation  of  traffic,  and 
as  accessory  to  the  dock,  but  free  to  the  public 
upon  payment  of  certain  rates  and  tolls,  was  a 
railway  within  the  meaning  of  the  proviso,  al- 
though neither  used  nor  intended  for  the  convey- 
ance of  passengers.  Beg,  v.  Newport  Bock  Corn- 
any,  31  L.  J.,  M.  0.  266  ;  9  Jur.,  N.  S.  73  ;  6  L. 
.  466. 


? 


With  BnildingB.] — The  appellants  were 

occupiers  of  docks,  covenng  an  area  of  165  acres, 
of  which  ninety-five  formoi  a  wet  dock  or  tidal 
basin,  in  a  parish  in  which  the  provisions  of  the 
3  &  4  Will.  4,  c.  90,  had  been  adopted.  In  a 
lighting  rate  the  appellants  were  rated  as  **  oc- 
cupiers of  houses,  buildings  and  property  other 
than  land,"  within  s.  33,  at  a  rate  three  times 
greater  than  that  at  which  the  occupiers  of  land 
were  rated  : — Held,  by  Lord  Campbell,  G.  J., 
Wightman  and  Crompton,  J  J.,  that  the  dock  or 
basin  was  property  ejusdem  generis  with  houses 
and  buildings,  and  therefore  that  the  appellants 
were  rateable  at  the  higher  rate.  But  by  Erie,  J., 
that  they  were  rateable  at  the  lower  rate,  as  the 
area  of  ninety-five  acres  was  "  land."  Beg.  v. 
Peto,  6  Jur.,  N.  S.  1209  :  S.  C,  nom.  Peto  v.  West 
Ham,  2  £1.  &  £1.  144 ;  28  L.  J.,  M.  C.  240 ;  7 
W,  R.  686. 

8.  Exemptions. 

Ezpcnses  for  Sanitary  Purposes.]  —  By  the 
Public  Health  Act,  1872  (35  &  36  Vict.  c.  79),  s. 
43,  any  limit  imposed  on  or  in  respect  of  any  rate 
by  any  local  act  of  parliament  shall  not  apply  to 
any  rate  required  to  be  levied  for  the  puipose  of 
defraying  any  expenses  incurred  by  a  sanitary 
authority  for  sanitary  purposes  : — Held,  that  this 
provision  does  not  make  rateable  any  premises, 
which,  under  the  local  act, were  altogether  exempt 
from  rates.  Walton  (  Commissioners')  v.  Walford, 
10  L.  R.,  Q.  B.  180  ;  44  L.  J.,  Q.  B.  74  ;  31  L.  T. 
825  ;  23  W.  R.  292. 

Under  11  ft  12  Vict.  o.  68,  s.  88.]— The  proviso 
contained  in  11  &  12  Vict.  c.  63,  s.  88,  as  to  the 
exemption  of  property ,'extended  only  to  property 
exempted  by  a  load,  act  in  respect  of  its  kind,  and 
not  to  property  exempted  by  a  local  act  in  re- 
spect of  its  locality,  as  where  the  property  was 
in  an  extra-parochial  district.  Tait  v.  Carlisle 
Local  Board,2  El. k Bl.  492  j  18  Jur. 374  ;  S. P., 
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(lielmrford  Union  {Chiardiani)  v.    Chelmrford 
Local  Board y  18  Jur.  376,  n. 

The  proviso  of  s.  88  applied  only  where  the  ex- 
emption in  the  local  act  was  in  respect  of  the 
kind  of  property,  and  not  where  it  was  only  in 
respect  of  its  locality.  Luscombe  v.  Plymtmth 
Local  Board,  El.,  Bl.  &  El.  691  ;  27  L.  J.,  M.  C. 
299  ;  4  Jur.,  N.  S.  1234. 

9.  PXJBLICATIOK. 

Keeeitity  of.]~The  11  &  12  Vict.  c.  63,  s.  103, 
enacts  that  all  rates  made  or  collected  under  it 
shall  be  published  in  the  same  manner  as  poor- 
rates  : — Held,  that  a  rate  made  under  the  act 
was  not  null  and  void  by  reason  of  not  having 
been  so  published ;  that,  in  a  summons  before 
justices  to  enforce  it,  the  rate  not  having  been 
appealed  against,  they  were  justified  in  refusing,  as 
immaterial,  evidence  of  non-publication,  and  Uiat 
therefore  the  officer  executing  their  distress  war- 
rant  was  protected  by  it.  Lc  Feuvre  v.  Miller,  8 
El.  &  Bl.  321 ;  26  L.  J.,  M.  C.  176 ;  8  Jur.,  N.  S.  1265. 

SoiBoienoj.'J — ^A  lighting  and  watching  rate  for 
a  township  was  made  and  published  by  affixing  a 
notice  to  the  door  of  the  church  or  parochial 
chapel  in  the  township,  which  was  the  only 
church  where  poor-rates  had  theretofore  been 
published.  There  were  two  other  churches  of  the 
established  churc)i  in  the  township,  one  of  which 
had  been  open  about  three  years,  and  the  other 
had  been  opened  just  before  the  publication  of 
the  rate.  There  were  also  various  dissenting 
chapels  in  the  township  : — Held,  that  the  publica- 
tion was  insufficient  under  7  Will.  4  &  1  Vict.  c.  45. 
Reg,  V.  Whipp,  3  G.  &  D.  372 ;  4  Q.  B.  141 ; 
12  'L.  J.,  M.  C.  64  ;  7  Jur.  194.  See  Reg.  v.  Royd^, 
1  New  Sess.  Cas.  456  ;  8  Jur.  1096. 

10.  Mandatory  Pbocbedings  to  Enforce. 

Nature  of  —  Judgment  againit  Board  — 
Charge  within  the  Aot.]  —  Mandamus  com- 
manding a  local  board  of  health  to  make  a 
rate  for  defraying  a  debt  due  to  the  prosecu- 
tors. On  the  record  it  appeared  that  the  debt 
was  due  to  the  prosecutors,  who  commenced 
an  action  against  the  local  board.  The  local 
board  consented  to  a  judge's  order,  under  which 
judgment  was  signed  with  a  stay  of  execu- 
tion for  several  months.  The  prosecutors  not 
having  obtained  satisfaction,  the  writ  of  man- 
damus was  issued  more  than  six  months  after 
judgment  had  been  signed,  but  within  six  months 
of  the  time  to  which  execution  had  been  stayed. 
The  local  board  resisted  on  the  ground  that  by  11 
k.  12  Vict.  c.  63,  s.  89,  they  had  not  power  to  levy 
retrospective  rates,  save  for  charges  and  expenses 
incurred  within  six  months  before  the  making 
of  the  rat€ : — Held,  that  a  judgment  obtained 
against  a  local  board  was  a  ch&rgc  within  the 
meaning  of  the  act,  and  that  a  rate  might  be 
made  to  defray  it  within  six  months  of  that 
charge.  Reg,  v.  Rotherliam  Loral  Board,  8  Ei. 
&  Bl.  906  ;  27  L.  J.,  Q.  B.  156 ;  4  Jur.,  N.  S.  261. 

Held,  also,  that  it  was  not  beyond  the  authority 
of  the  local  board  to  agree  that  execution  should 
be  stayed  for  a  time,  and  that,  this  having  been 
done,  the  period  within  which  the  rate  might  be 
made  was  six  months  from  the  time  when  execu- 
tion might  first  have  been  issued.    Ih. 

Within  what  Time.] — A  mandamus  lies  to  a 
local  board  of  health  to  make  a  rate  in  aid  of  a 


judgment  within  rax  months  after  the  judgment 
is  obtained,  though  the  action  in  which  it  was 
obtained  is  commenced  more  than  six  months 
after  the  claim  accrued,  if  the  delay  in  bringing 
the  action  is  excused,  and  shewn  not  to  have 
been  undue  delay.  Wortkingtirn  v.  Uulton,  1 
L.  R.,  Q.  B.  63  ;  36  L.  J.,  Q.  B.  61 ;  12  Jur.,  N.  S. 
73  ;  13  L.  T.  463 ;  14  W.  R.  632  ;  6  B.  &  S.  943. 

Commissioners   Personally   Liable  —  Statnta 
of  Limitations.] — Commissioners  under  an  im- 
provement act  were  empowered  to  appoint  a 
clerk  and  other  officers,  and  to  pay  them  reason- 
able salaries  out  of  the  moneys  to  be  collected 
under  the  act,  and  power  was  given  to  levy  rates 
for  the  purpose  of  paying  the  salaries  of  officers. 
The  executors  of  B.  sued  the  commisdoners,  the 
declaration  ailing  that  the  commissioners  were 
indebted  to  B.  for  his  agreed  salary  for  his  ser- 
vices as  the  clerk  to  the  commissioners,  and  upon 
their  retainer,  and  for  other  work  and  labour  of 
B.,  as  the  attorney  and  solicitor  of,  and  other- 
wise for,  the  commissioners,  at  their  requcj^t,  in 
and  about  the  business  of  the  commissioners,  and 
for  money  paid  by  him  for  their  use  and  on 
accounts  stated ;  and  that  the  debts  and  moneys 
were  a  charge  upon  any  moneys  and  funds  in 
the  hands  of  the  commissioners  collected  under 
the  act :  and  if  they  should  not  have  in  their 
hands  any  such  moneys  and  funds,  then  the 
debts  became  and  were  a  charge  upon  a  rate  and 
assessment  leviable  under  the  act ;  and  the  exe- 
cutors demanded  of  the  commissioners  to  pay 
the  moneys  due  out  of  the  funds  in  their  hands, 
or  to  levy  a  rate  under  the  act ;  and  alleging  a 
neglect  and  refusal,  and  claiming  a  writ  of  man- 
damus commanding  the  commissioners  to  pay  or 
assess  a  rate  : — Held,  that  the  declaration  was 
bad,  it  being  consistent  with  the  aU^;ations  that 
to  part>,  at  least,  of  the  claim,  the  commissioners 
were  personally  liable,  and  the  remedy  by  man- 
damus being  therefore  inapplicable.    Bu*k  v. 
Beatjan,  1  H.  &  N.  500  ;  32  L  J.,  Ex.  54. 

Held,  also,  that  pleas  of  the  Statute  of  Limita- 
tions and  of  the  Attorneys  Act,  to  so  much  of 
the  debts  and  moneys  as  became  dne  npon 
simple  contract,  were  good.    IK 

Canse  of  Action  aocming  within  Six  Years.] 
— Commissioners  under  an  improvement  act 
became  indebted  to  the  plaintiffs  for  work 
done  between  1848  and  1853.  By  a  provisional 
order  of  the  board  of  health,  coDfirmed  by  a 
supplemental  act,  the  11  &  12  Vict,  c  63,  was 
applied  to  the  place,  the  powers  of  the  commis- 
sioners under  the  local  act  were  determined,  and 
all  the  property  of  the  commissioners  was  trans- 
ferred to  the  local  board  of  health,  to  be  held  on 
the  same  trusts  and  for  the  same  purposes  as  by 
the  commissioners.  The  order  also  declared 
that  all  debts  contracted  or  payable  by  the  com- 
missioners should  be  satisfied  by  the  focal  board 
out  of  such  of  the  transferred  property  as  woold 
originally  have  been  chargeable  :  provided  that, 
if  such  property  were  insufficient,  the  deficiency 
should  be  charged  upon  the  rates  leviable  under 
11  &  12  Vict.  c.  63,  in  the  parts  which  would 
have  been  chargeable  but  for  the  order.  Decia* 
ration  by  the  plaintiffs  against  the  local  board, 
claiming  a  mandamus  for  the  levying  of  a  rate 
by  the  local  board  (the  transferred  property 
being  insufficient)  for  the  payment  of  the  debt 
contracted  by  the  commissioners  under  the  local 
act :   a  plea,  that  the  causes  of  action  did  not 
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accrue  within  six  years  is  bad.  Ward  v.  LowndeM, 
1  El.  k  Bl.  340 ;  29  L.  J.,  Q.  B.  40  ;  6  Jur.,  N.  S. 
247  ;  1  L.  T.  268  ;  8  W.  R.  81— Ex.  Ch. 

Cause  of  Claim  within  Six  Monthi.] — ^A  plea, 
that  the  cause  of  claim,  exclusive  of  the 
demand  of  a  rate,  did  not  accrue  within  six 
calendar  months  before  suit,  is  bad,  for  s.  89 
of  the  11  &  12  Vict.  c.  63,  which  gives  the  local 
board  power  to  levy  retrospective  rates  for  the 
payment  of  charges  and  expenses  which  may 
have  been  incurred  at  any  time  within  six  months 
before  the  making  of  the  rate,  does  not  apply  to 
rates  for  the  payment  of  any  of  the  debts  con- 
tracted by  the  commissionei's  and  by  the  provi- 
sional order,  transferred  to  the  local  boaid.    lb, 

A  local  board  of  health  having  erroneously 
made  a  special  rate,  B.  paid  his  quota  before  the 
error  was  discovered  ;  five  years  afterwards  he 
commenced  an  action  against  the  board  to  re- 
cover the  money  back,  and  obtained  a  judgment, 
and  afterwards  sued  them  on  the  judgment,  de- 
manding in  his  declaration  a  mandamus  to  them 
to  make  and  levy  a  rate,  for  the  purpose  of  satis- 
fying the  judgment : — Held,  that,  assuming  the 
debt  so  contracted  by  the  board  was  a  charge 
within  11  &  12  Vict.  c.  63,  s.  89,  B.  was  not  en- 
titled to  a  mandamus  to  levy  a  rate,  as  the 
original  action  was  not  commenced  within  six 
months  after  the  charge  was  incurred.  Burland 
Y.  KinggUm-vpon^HuU  Local  Boards  3  B.  &  S. 
271 ;  32  L.  J.,  Q.  B.  17  ;  9  Jur.,  N.  S.  275 ;  7 
L.  T.  316  ;  11  W.  R.  33. 

Award  of  Compensation  within  Six  Months.] 
— ^A  plaintiff  in  his  declaration  prayed  a  writ 
of  mandamus  to  compel  a  board  of  health  to 
levy  a  rate  and  pay  him  the  amount  awarded. 
The  damage  for  which  compensation  was 
claimed  occurred  more  than  six  months  before 
the  application,  but  the  award  was  made 
within  six  months.  The  board  resisted  this,  on 
the  ground  that  the  expenses  for  which  it  was 
£ougbt  to  compel  them  to  levy  the  rate  had  not 
been  incurred  within  six  months,  within  11  &  12 
Vict.  c.  63,  s.  89  : — Held,  that  he  was  entitled  to 
the  writ,  for  that  the  six  months  must  be  reckoned 
from  the  time  that  the  award  was  made.  Ring' 
lafid  V.  Lowndes^  17  C.  B.,  N.  S.  514  ;  33  L.  J., 
C.  P.  25 ;  9  L.  T.  479  ;  12  W.  R.  168. 

Possibility  of  Ennds.] — It  is  no  answer  to  an 
application  for  a  mandamus  to  levy  a  rate  in 
fiuch  a  case  that  the  board  may  possibly  have 
funds  to  pay  the  amount  required,  and  that  a 
fresh  rate  may  not  be  necessary.    lb. 

11.  Misapplication  of  Rates. 

Iiynnotion — Personal  Liability.] — When  a 
local  board  of  health  misapplied  the  rates  to- 
wards defraying  the  expenses  of  a  bill  in  parlia- 
ment, the  court  granted  an  injunction  to  restrain 
the  further  prosecution  of  the  bill,  which,  how- 
ever, had  been  abandoned  before  the  hearing. 
Ttie  auditor  had  surcharged  some  of  the  mem- 
bers of  the  board  with'  the  amount  paid  for  such 
expenses,  and  no  order  was  therefore  made  on 
that  part  of  the  prayer  of  the  information  which 
sought  to  make  them  personally  liable ;  but 
costs  were  decreed  against  them.  Att.-Geti,  v. 
Tottenham  Local  Board,  27  L.  T.  440. 

A  member  of  the  boaid,  who  proved  that  he 
had  opposed  the  scheme  embodied  in  the  bill, 
was  held  not  to  be  personally  liable,  and  the  in- 


formation was  dismissed  as  against  him,  with 
costs  against  the  relator.    lb, 

12.  Appkal  against  Rates,  and  Proceedings. 

To  Qnarter  Sessions — Claim  to  Prohibition.] — 
The  11  &  12  Vict  c.  63  having  been  put  in  force 
within  a  borough,  the  local  board  made  three 
several  distinct  rates,  and  assessed  R.  in  sums 
amounting  to  42.  5g,  6d.  in  respect  of  premises 
occupied  by  him.  He  refused  to  pay  the  rates, 
on  the  ground  that  the  greater  portion  of  the 

g remises  occupied  was  not  within  the  borough  ; 
e  was  thereupon  summoned  before  two  justices, 
who  made  an  order  whereby,  after  reciting  the 
refusal  to  pay  the  rates,  that  the  parties  appeared 
before  them,  and  having  heard  the  matter  of 
complaint,  they  adjudged  him  to  pay  the  several 
rates  with  costs,  and  that  if  the  several  sums  be 
not  forthwith  paid,  that  the  same  be  levied  by 
distress.  He  appealed  against  this  order  to  the 
quarter  sessions,  who  quashed  the  order,  with 
costs,  to  be  paid  by  the  local  board,  who  there- 
upon app^ed  to  the  Queen's  Bench  for  a  pro- 
hibition, on  the  ground  that  the  appeal  to  the 
sessions  would  not  lie  : — Held,  that  as  the  mat- 
ter was  not  free  from  doubt,  the  court  ought  not 
to  grant  a  prohibition.  Jttcardo,  In  re,  2  H.  & 
N.  257. 


Sum  Adjudged  exeeeding  20s.] — Semble, 


that  the  sum  adjudged  in  s.  135  of  11  &  12  Vict, 
c.  63,  means  the  sum  in  respect  of  which  the 
adjudication  was  made,  and  therefore  that  the 
order  of  the  justices  was  a  matter  or  thing  done 
by  them,  in  which  the  sum  adjudged  exceeded 
20«.  within  the  meaning  of  that  section.    lb. 

Power  to  State  Speeial  Case.] — A.  was  assessed 
to  a  sewer's  rate,  made  under  a  local  act,  incor- 
porating 11  &  12  Vict.  c.  63.  He  refused  to  pay 
the  sum  at  which  he  was  assessed  ;  and  upon  the 
hearing  of  a  complaint  against  him  for  sucli 
refusal,  he  objected  that  he  was  improperly 
rated,  inasmuch  as  he  derived  no  benefit  from 
the  sewers  made  under  the  local  act.  The  jus- 
tices ordered  him  to  pay  the  rate  ;  whereupon 
he  required  them  to  state  a  case  : — Held,  that 
they  had  no  jurisdiction  to  do  so ;  for  that  the 
proper  course  to  be  pursued  by  A.,  if  he  objected 
to  the  validity  of  the  rate,  was  to  appeal  to  the 
sessions.  Beg.  v.  Newman,  29  L.  J.,  M.  C.  117  ; 
6  Jur.,  N.  S.  293. 

Objeetion   forming   Qronnd   of  Appeal.] — A 

special  district  late,  good  on  the  face  of  it,  was 
duly  made  and  published  under  11  &  12  Vict, 
c.  63.  On  a  summons  before  justices  to  enforce 
payment  of  it,  it  was  objected  that  it  was  made 
for  the  purpose  of  paying  off  money  advanced 
for  works  which  were  not  permanent,  for  which 
alone  a  special -district  rate  could  be  made,  and 
the  rate  was  therefore  void  : — Held,  that  the  ob- 
jection was  ground  only  of  appeal  to  the  quarter 
sessions;  and  that  the  rate  being  unappealed 
against,  the  justices  were  bound  to  issue  a  war- 
rant of  distress.  Luton  Local  Board  v.  Davis, 
2  El.  &  EL  678 ;  29  L.  J.,  M.  C.  173 ;  6  Jur., 
N.  S.  580  ;  2  L.  T.  172  ;  8  W.  R.  411. 

Order  for  Costs — Perm  of.] — By  a  local  act, 
commissioners  were  empowered  to  levy  rates  for 
the  improvement  of  a  town,  payment  of  which 
might  be  enforced  by  distress  under  the  warrant 
of  a  justice.    The  commissioners  might  sue  and 
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be  sued  by  their  clerk.  Appeal  to  the  sesuons 
was  given  against  any  rate  or  order  made,  and 
the  sessions  had  power  to  give  costs  to  either 
party.  No  order,  rate  or  judgment  was  to  be 
quashed  for  want  of  form,  or  removed  by  certio- 
rari. A  justice  made  an  order  i^pon  B.  for  pay- 
ment of  a  rate  which  had  been  made,  and  B. 
appealed  to  the  sessions  ;  the  sessions  by  judg- 
ment given  after  12  &  13  Vict.  c.  45,  dismissed 
the  appeal,  and  directed  the  appellant  to  pay 
costs  to  the  clerk  of  the  commissioners  ;  semble, 
that  this  was  right,  and  that  it  was  not  neces- 
sary that  the  order  should  be  to  pay  the  costs  to 
the  clerk  of  the  court,  under  11  &  12  Vict  c.  43, 
8.  27,  and  12  &  13  Vict.  c.  45,  s.  5.  Reg,  v. 
Binney,  1  El.  &  Bl.  810  ;  22  L.  J.,  M.  C.  127  ;  17 
Jur.  854. 


Eifeot  of  Error.]— But  held  that,  supposing 


the  order  erroneous  in  this  respect,  it  was  a  mere 
defect  in  form,  and  there  was  no  want  of  juris- 
diction, so  as  to  bring  the  case  out  of  the  opera- 
tion of  the  clause  taking  away  the  certiorari. 
lb, 

Vndor  8  ft  4  Will.  4,  o.  90.]— An  order  for  a 
rate  under  3  &  4  Will.  4,  c.  90,  s.  32,  can  only  be 
questioned  by  appeal  under  s.  66.  Jirg,  v.  Rye 
(Justices),  10  L.  T.  525  ;  13  W.  R.  142. 

See  also  sub  tit.  Bates — Sewebs — Metropo- 
lis—Way. 


VIII.    LIABILITIES   OF  BOARD. 
1.  Actions. 

a.  Nefirllfirenoe. 

Hon-ropair^Of  Highway.]  —  The  combined 
effect  of  10  &  11  Vict.  c.  34,  ss.  47,  48,  is  to  vest 
the  management  of  highways  in  commissioners, 
and  to  clothe  them  with  the  powers  and  lia- 
bilities of  surveyors  of  highways  ;  and  commis- 
sioners neglecting  to  repair  highways,  are  to  be 
deemed  guilty  of  a  misdemeanor,  and  liable  to 
be  indicted.  Commissioners  having  obtained  a 
special  act  incorporating  the  act : — Held,  that 
an  action  lay  against  them  in  their  corporate 
capacity,  at  the  suit  of  a  person  who  met  with 
an  injury  in  consequence  of  the  non-repair  of  a 
highway,  within  the  limits  of  the  special  act. 
Hartnall  v.  Ryde  CimimUsionert,  4  B.  &  S.  361  ; 
33  L.  J.,  Q.  B.  39  ;  10  Jur.,  N.  S.  257. 

Of  Pootway.]— A  local  board  of  health  is 

not  liable  to  an  action  for  permitting  a  public 
footway  in  their  district  to  be  out  of  repair, 
whereby  the  plaintiff  was  injured.  Oihton  v. 
Preston  {Mayor,  ^Jr.),  5  L.  R.,  Q.  B.  218  ;  39 
L.  J.,  Q.  B.  131 ;  22  L.  T.  293  ;  18  W.  R.  689  ;  10 
B.  &  g.  942. 


Of  Fencing  near  Public  Path. — A  local 

board  left  unfenoed  a  goit  adjoining  a  public 
footpath  within  their  district,  by  reason  of  which 
the  plaintiff's  husband,  while  using  the  footpath, 
fell  into  the  goit  and  was  drowned  : — Held,  that 
the  local  board  was  not  liable  under  s.  83  of  the 
Towns  Improvement  Clauses  Act,  1847,  as  the 
goit  was  not  a  hole  within  the  meaning  of  that 
section  (which  refers  to  holes  caused  in  the  con- 
struction and  repair  of  houses)  ;  nor  under  s.  68 
of  the  Public  Health  Act,  1848,  since  that  sec- 
tion only  gives  a  discretionary  power  to  the  local 
boaid  to  place  and  keep  in  repair  fences,  and 


does  not  impose  upon  them  an  absolute  duty  to 
do  BO.  Wilson  v.  Halifax  {Mayor,  ^<?.),  3  L.  R^ 
Ex.  114  ;  37  L.  J.,  Ex.  44 ;  17  L.  T.  666 ;  16 
W.  R.  707. 

Held,  also,  that  under  s.  139  of  the  Public 
Health  Act,  1848,  the  local  board  was  entitled  to 
notice  of  action ;  the  alleged  cause  of  action 
being  the  continued  nonperformance  of  a  duty 
imp^ed  upon  them  by  the  act,  and  therefore  a 
thing  *'  done  or  intended  to  be  done  "  under  the 
provisions  of  the  act,  within  the  meaning  of  that 
section.    Ih. 

The  10  &  11  Vict  c.  34,  s.  52,  impoaes  on  the 
commissioners  under  that  act  an  obligation^  to 
place  fences  on  the  footways  for  the  protection 
of  foot  passengers.  Ohrby  v.  Ryde  Commis- 
sioners, 5  B.  &  S.  743  ;  33  L.  J.,  Q.  B.  296. 

In  Bepairing  Hi^wayi.] — ^A  local  board  of 
health  who  was  both  the  highway  authority  and 
the  sewer  authority  of  the  district,  employed  a 
contractor  to  construct  a  pipe-sewer  under  a 
highway  within  the  district.  The  contractor  in 
the  laying  the  pipes  dug  a  trench,  which  he 
afterwards  filled  m  with  earth,  and  the  roadway 
was  apparently  made  good.  The  work  was  done 
under  the  directions  and  to  the  satisfaction  of 
the  surveyor  of  the  local  board.  Some  months 
after  it  was  finished,  a  subsidence  of  the  soil  in 
the  trench  took  place  without  any  assignable 
cause,  leaving  the  road  apparently  sound.  The 
plaintiff's  horse,  in  consequence  of  the  surface 
giving  way,  fell  into  the  trench,  and  was  in- 
jured : — Held,  that  there  was  evidence  that  the 
work  of  filling  in  the  trench  had  been  n^Ii- 
gently  and  improperly  done,  and  that  the  local 
board,  either  as  the  sewer  or  the  highway  autho- 
rity, or  as  both,  was  responsible.  Smith  v.  West 
Derby  Local  Board,  3  C.  P.  D.  423 ;  47  L.  J^ 
C.  P.  607  ;  38  L.  T.  716  ;  27  W.  R.  137— C.  A. 


Stonei  on  Highway — ^Negligence  of  8er- 


Tant.] — A  local  board,  being  surveyors  of  high- 
ways, are  liable  to  an  action  at  the  suit  of  a 
person,  who,  when  passing  along  the  highway,  is 
injured  by  reason  of  the  servants  of  the  local 
bcMird  n^ligently  leaving  a  heap  of  stones  upon 
the  highway,  I\)refnnn  v.  Canterbury  {Mayor^ 
Ac,\  6  L.  R.,  Q.  B.  214  ;  40  L.  J.,  Q.  B.  138  ;  24 
L.  T.  385  ;  19  W.  R.  719. 

A  man  driving  his  cart  along  a  highway  on  a 
dark  night,  and  using  due  care,  came  in  contact 
with  a  heap  of  stones  placed  on,  and  at  the  side 
of,  the  carnage  road,  without  any  light  to  enable 
the  obstruction  to  be  seen.  The  heap  had  been 
so  left  by  the  negligence  of  the  persons  employed 
to  repair  the  road  by  the  corporation  of  the 
town,  under  the  superintendence  of  the  sur- 
veyor appointed  by  them  in  their  capacity  as 
constituting  the  local  board  of  health  of  the 
borough : — Held,  that  he  had  a  right  of  action 
against  the  corporation,  so  constituting  such 
local  board  of  health,  as  the  persons  by  whoce 
negligence  the  stones  were  left  on  the  highway 
wero  their  servants,  and  that,  although  the  cor- 
poration would  not  be  liable  merely  in  their 
capacity  of  surveyors  of  highways  under  II  &  12 
Vict,  c  63,  s.  117,  they  were  not  relieved  by  that 
section  from  their  ordlinary  common  law  liability 
for  the  negligence  of  the  servants  whom  they 
employed.    lb, 

Kon-repair  of  Drain  under  Highway.] — The 
municipality  of    B.,  incorporated   under  New 
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South  Wales  Acts  No.  13  of  1858  and  No.  12  of 
1867,  and  having  thereunder  the  care,  construe- 
tion  and  management  of  the  roads  and  streets 
within  their  municipality,  constructed  therein  a 
barrel  drain  into  which  ran  an  open  drain,  the 
brickwork  of  which  having  broken  awaj,  and 
not  having  been  repaired,  a  hole  was  caused, 
into  which  the  plaintiff's  horse  fell.  In  an  action 
claiming  damages  against  the  municipality,  (a) 
for  negligence  in  constructing  the  street,  (b)  for 
negligence    in    keeping   and   maintaining   the 
street,  and  not  repairing  the  drain,  gutter,  or 
sewer  in  the  said  street,  (plea  the  general  issue,) 
'  the  chief  justice  directed  the  jury  that  the  de- 
fendants under  their  act  of  incorporation  were 
not  liable  for  the  result  of  any  mere  nonfeas- 
ance ;  that  if  they  thought  fit  to  construct  a  sewer, 
and  they  did  the  work  in  so  negligent  a  manner 
as  to  bring  about  the  accident,  they  were  liable 
for  that  misfeasance ;    but  if  they  constructed 
the  sewer  properly  in  the  first  instance  and  it 
became    defective    afterwards,  they  were   not 
bound  to  repair  it ;  and  further,  that  if  the  de- 
fective state  in  which  the  drain  was  arose  from 
the  operation  of  the  weather,  or  wear  and  tear, 
it  having  been  properly  constructed  originally, 
they  were  not  liable.    Verdict  for  defendants  : — 
Held,  on  motion  for  a  new  trial,  that  as  regards 
(b)  there  was  misdirection.    The  barrel  drain 
was  not  only  made  by  the  defendants,  but  the 
sole  control  and  management  of  it  were  by  the 
statute  vested  in  them.    By  reason  of  their  con- 
struction of  that  drain  and  their  neglect  to  re- 
pair it,  whereby,  as  an  indirect  but  natural  con- 
sequence the  dangerous  hole  was  formed,  which 
was  left  open  and  unfenced,  they  caused  a  nui- 
sance in  the  highway  for  which,  whatever  their 
statutory  obligation  to  repair  may  have  been, 
they  were  liable  to  an  indictment,  and  also  to  an 
action  by  the  plaintiff  who  sustained  direct  and 
particular  damage  from  their  breach  of  duty. 
Bathurtt  (^JBorough)  v.  Mticpherson^  4  App.  Cas. 
256  ;  48  L.  J.,  P.  C.  61— P.  C. 


same  in  repair,  shall  be  defrayed  by  the  commis- 
sioners :"  The  company  having  put  down  plugs 
in  the  streets,  the  commissioners  paid  for  them, 
and  by  subsequent  acts  the  plugs  became  the 
property  of  the  local  board  of  health.  A  horse 
was  injured  by  getting*  its  foot  into  one  of  the 
plugs,  the  cap  of  wMch  was  broken  : — Held, 
that  the  company,  and  not  the  local  board,  was 
liable  to  an  action  for  the  neglect  to  repair. 
Bayley  v.  Wolverhampton  Waterworks  Com- 
pany, 6  H.  &  N.  241. 


Defect  in  Gratings  over  Sewers.] — ^As  a 

was  riding  along  a  highway,  under  which 


negligent  Work  —  Projaotion  of  CkiTor  of 
Water  Valve.] — The  iron  cover  of  a  valve  con- 
nected with  a  water  main  was  properly  fixed  in 
a  highway  by  the  defendants,  but  in  conse- 
quence of  the  ordinary  wearing  away  of  the 
highway,  the  valve  cover  projected  an  inch 
above  it.  The  plaintiffs  horse  using  the  high- 
'  way  stumbled  over  the  valve  cover  and  was 
hurt.  In  an  action  against  the  defendants,  who 
were  both  the  water  authority  and  the  highway 
authority,  for  the  injury  to  the  horse  : — Held, 
that  it  was  the  duty  of  the  defendants  to  make 
such  arrangements  that  works  under  their  care 
should  not  become  a  nuisance  to  the  highway, 
and  that  the  plaintiff  was  entitled  to  recover. 
KctU  v.  Worthing  Local  Board,  10  Q.  B.  D.  118  ; 
62  L.  J.,  Q.  B.  77  ;  48  L.  T.  362  ;  31  W.  K.  583  ; 
47  J.  P.  23. 


Fire-plnga — ^Aot  of  Contractori.] — By  a 


local  act  a  waterworks  company,  at  the  request 
of  the  commissioners,  under  an  act  for  improv- 
ing the  town,  was  required  to  fix  proper  fire- 
plugs in  the  main  and  other  pipes  belonging  to 
the  company.  By  a  section  contained  in  the 
act,  *'  the  company  shall,  at  the  costs  and  charges 
of  the  commissioners,  from  time  to  time  repair, 
renew,  and  keep  in  proper  order  every  such  fire- 
plug ;  and  the  costs  of  such  fire-plugs,  and  the 
expense  of  fixing,  placing,  and  maintaining  the 


person 

was  a  sewer,  his  horse  trod  on  a  giid,  or  grating, 
put  there  to  drain  the  surface  water  off  the  ro^ 
into  the  sewer.  The  grid  being  in  a  defective 
state,  gave  way,  and  the  horse's  leg  was  injured. 
He  brought  an  action  against  the  local  board  of 
health  of  the  district,  who  are  the  surveyors  of 
the  highway  by  11  &  12  Vict.  c.  63,  ss.  68, 117, 
and  in  whom  also  the  sewers  are  vested  under 
ss.  43,  45  : — Held,  that,  though  the  local  board 
might  not  be  liable  as  surveyors  of  the  highway, 
they  were  liable  as  owners  of  the  sewer,  of  which 
the  grid  formed  part,  for  negligence  in  not 
keeping  the  grid  in  a  proper  state.  White  v. 
Hindley  Local  Board,  10  L.  R.,  Q.  B.  219  ;  44 
L.  J.,  Q.  B.  114  ;  32  L.  T.  460  ;  23  W.  R.  651. 

To   Owner  of  Premisos   for   Improper 

Conitmetion  of  Drain.  ^ — ^When  a  local  autho- 
rity by  agreement  with  the  owner  of  pre- 
mises constructs,  so  as  to  communicate  with 
their  sewer,  a  drain  from  his  premises  which 
they  could  have  required  him  to  make  under 
s.  23  of  the  Public  Health  Act,  1875,  sucli  agree- 
ment is  not  ultr^  vires,  and  they  are  responsible 
to  him  for  any  damage  caused  to  his  premises  by 
the  negligent  construction  of  the  drain.  Hall  v. 
Batley  {Mayor,  4'C,),  47  L.  J.,  Q.  B.  148 ;  37 
L.  T.  710. 


Hon-repair  of  Sewer.] — A  local  act  (11  Geo.  4, 
c.  47,  s.  58)  empowered  the  Manchester  Im- 
provement Commissioners  to  cause  such  sewers  as 
they  should  think  necessary  to  be  made,  and 
when  made  to  be  repaired  and  cleansed.  By  a 
subsequent  act  (6  Vict,  a  17)  the  powers  and 
property  of  the  commissioners  were  transferred 
to  and  vested  in  the  defendants.  Sect.  36  of 
14  k  15  Vict.  c.  119,  made  it  lawful  for  the 
defendants  from  time  to  time  to  cause  to  be  con- 
structed such  sewers  as  they  might  think  neces- 
.  sary,  and  also  to  cause  such  sewers  to  be  repaired 
or  cleansed  as  often  as  they  might  deem  proper. 
A  sewer,  some  forty  years  after  it  had  b«en 
constructed  by  the  commissioners  under  the 
powers  conferred  by  the  local  act,  and  during  a 
violent  thunderstorm,  burst  under  a  cellar  which 
communicated  with  a  house  of  which  the  plain- 
tiff was  owner,  and,  fiooding  the  lower  rooms, 
finally  caused  the  whole  of  the  house  to  fall 
down.  In  an  action  against  the  defendants  for 
the  injury  so  caused,  the  jury  found  that  the 
bursting  of  the  sewer  was  caused  by  defects  in 
its  original  construction,  and  by  the  omission  of 
the  d^endants  to  take  reasonable  means  to  dis- 
cover such  defects ;  also  that  the  ignorance  of 
the  defendants  as  to  any  defect  in  the  sewer  was 
due  to  the  omission  on  their  part  to  take  reason- 
able means  to  discover  it : — Held,  that  the  de- 
fendants were  under  a  legal  duty  to  use  the 
powers  given  them  by  statute  to  keep  the  sewer 
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in  proper  order,  and  from  time  to  time  to  inform 
thenuelyes  as  to  its  condition.  Fleming  t.  Man- 
Chester  Corporation,  44.L.  T.  517 ;  45  J.  P.  423. 
Bererwd  in  C.  A. 

Zl  Held,  alflo,  that  their  prirate  acts  gare  them 
power  to  cause  the  sewer  to  be  cleansed  and  re- 
paired, and  that  the  common  law  saperindnced 
upon  that  power  a  daty  to  use  it,  and  to  osc  all 
reasonable  means  to  inform  themselyes  whether 
there  was  occasion  to  do  so.    Ih, 

Held,  also,  that  the  findings  of  the  jury  shewed 
that  the  defendants  omitted  to  perfonn  thisdntj, 
and  so  were  n^ligent.    lb. 


When  no  KegligenM.] — In  the  absence 


of  negligence  on  its  part,  a  vestry  or  a  local 
board  is  not  responsible  for  any  injury  resulting 
to  an  individual  from  the  disrepair  of  a  sewer. 
Hammond  v.  St,  Panera$  (  VtntryX  9  L.  R.,  C.  P. 
316  ;  43  L.  J.,  C.  P.  157  ;  30  L.  T.  296  ;  22  W.  R. 
826. 

The  Metropolis  Local  Management  Act  (18  & 
19  Vict.  c.  120),  s.  72,  imposes  upon  the  vestry 
or  local  board  the  duty  of  properly  cleansing 
the  sewers  vested  in  them  by  the  act.  Under 
the  premises  of  the  plaintiff  was  an  old  drain 
which,  by  reason  of  other  houses  draining  into  it, 
had  become  a  sewer.  This  drain  having  become 
choked,  the  soil  therefrom  flowed  into  the  cellar 
of  the  plaintiff,  a  publican,  and  did  damage. 
In  an  action  against  the  vestry,  founded  upon  a 
breach  of  the  duty  imposed  upon  them  by  s.  72, 
but  not  charging  negligence,  the  jury  found 
that  the  existence  of  the  drain  was  unknown  to 
the  vestry ;  that  its  existence  might  have  been 
known  to  them  by  the  exercise  of  reasonable 
care  and  inquiry ;  but  that  the  obstruction  of 
the  drain  was  unknown  to  the  vestry,  and  could 
not  by  the  exercise  of  reasonable  care  have  been 
known  to  them  : — Held,  that  upon  these  findings 
the  vestry  was  entitled  to  the  verdict ;  and  that 
the  declaration  disclosed  no  cause  of  action.    Ih. 

b.  Kulaanca. 

In  pMrforming  DutiM.]— Boards  of  Health,  in 
performing  their  statutory  duties,  cannot  create 
a  nuisance  affecting  a  neighbour,  or  cast  upon 
him  a  greater  burden  than  he  is  bound  to  bear. 
Attorney' General  v.  Acton  Local  Boards  22 
Ch.  D.  221  ;  52  L.  J.,  Ch.  112  ;  47  L.  T.  510  ;  31 
W.  R.  153. 

The  proviso  in  the  Towns  Improvement  Act, 
1 847,  restraining  the  creation  of  nui8ances,qualifie8 
all  the  powers  given  by  such  act,  and  such  a 
power  incorporated  in  a  subsequent  act  not  men- 
tioning the  proviso  is  nevertheless  subject  thereto. 
Att'Cfeti,  V.  Leedit  (Mayor),  5  L.  R.,  Ch.  583; 
39  L.  J.,  Ch.  711  ;  19  W.  R.  19. 

Acting  in  Ezeesi  of  Powers.]— A  local  board  of 
health  constructed  a  sewer  along  the  bank  of  a 
river,  with  trap-doors  in  it,  communicating  with 
the  river.  When  the  river  was  full,  and  water 
abundant,  the  board,  by  means  of  the  trap-doors, 
drew  the  water  off  from  the  river,  and  let  it  into 
the  sewer,  for  the  purpose  of  flashing  it.  The 
place  where  the  trap-doors  were  placed  was  at  a 
part  of  the  river  above  that  on  which  a  mill, 
occupied,  was  situated.  On  one  occasion  the 
board  made  a  hole  in  the  bottom  of  the  river, 
and  so  let  the  stream  ran  into  the  sewer  for 
nearly  two  days  continuously,  during  that  time 
obstracting  the  water  of  the  river  in  such  quan- 


tities that  the  mill  ceased  working  for  want  uf 
water  : — Held,  that  the  acts  of  the  board  w^re 
in  excess  o€  the  powers  given  them  bj  statu: e  : 
that  they  had  injuriously  affected  the  river ;  aikJ 
that  the  owner  of  the  mill  might  have  broQ|Brht 
an  action  for  the  wrong,  and  also,  in  such  action. 
obtained  an  injunction  against  the  continuance 
of  it ;  that  he  was  therefore  an  individnal  en- 
titled by  law  to  prevent  or  be  relieved  against 
the  injuriously  affecting  the  river,  within  21  k,2:£ 
Vict.  c.  98,  SL  73 ;  and  consequently,  that  lie 
could  not  sustain  a  mandamus  against  the  boeud 
to  summon  a  juxy  to  assess  him  ocnnpensation. 
Darlington  Local  Board,  7a  rr,  6  B.  &  S.  562  : 
35  L.  J.,  Q.  B.  45 ;  10  Jur^  N.  S.  1196  ;  10  L,  T. 
603 ;  13  W.  R.  789— Ex.  Ch. 

Sending  Savage  into  A^ioining  SiitrietL] — 

Notwithstanding  the  obligation  imposed  on  a 
local  board  by  the  Public  Health  Act.  1875.  to 
drain  their  district,  their  right  to  send  the 
sewage  of  their  district,  directly  or  indiiectlv* 
into  the  sewers  belonging  to  the  sanitary  au- 
thority of  an  adjoining  district  is,  in  the  absence 
of  express  enactment  or  agreement,  no  higher 
than  the  right  of  a  landowner  to  send  sewage 
from  his  land  on  to  the  land  or  into  the  drains 
of  a  neighbouring  landowner.  If,  therefore,  a 
prescriptive  right  has  been  acquired  to  send 
some  sewage  firom  one  district  into  the  sewers 
of  another,  the  burden  cannot  be  increased  with- 
out the  consent  of  the  sanitary  authority  of  the 
latter  district.  The  ratio  decidendi  of  Jfetro- 
politan  Board  of  Work*  v.  London  and  Xtn-tk 
Weetcm  Railvoay  Cowoany  (17  Ch.  D.  246) 
applies  to  a  local  board  just  as  it  does  to  an 
ordinary  landowner.  Attorney^  Oenera I  v.  Artt*n 
Local  Board,  22  Ch.  D.  221 ;  52  L.  J..  Ch.  112  ; 
47  L.  T.  510 ;  31  W.  R.  153. 

Injunction  granted  in  the  absence  of  proof  uf 
substantial  damage,  on  the  ground  that  the 
defendants  by  their  pleading  claimed  a  right  to 
continue  doing  that  which  the  court  held  they 
were  not  entitled  to  do.    Ih. 

In  an  action  by  a  sanitary  authority  to  restrain 
the  sanitary  authority  of  a  neighbouring  district 
from  authorizing  or  directing  sewage  from  their 
district  to  flow  into  the  sewers  of  the  plaintiffs, 
the  court  granted  an  injunction  as  to  the  future, 
but  refus^  to  grant  a  mandatory  injunction  to 
compel  the  stopping  up  of  existing  drains — 
(1)  Because  to  do  so  would  cause  serious  incon- 
venience to  the  district ;  and  (2)  because  it  is 
doubtful  whether  a  local  board  have  power  to 
stop  up  drains  which  they  have  once  authorized 
to  be  connected  with  their  sewers.  And,  inas- 
much as  the  injunction  granted  applied  only  to 
the  future,  ttie  court  refused  to  suspend  its 
operation.    Ih, 

Improper  Constmotion— Act  of  God.] — ^In  an 
action  against  a  local  board  of  health  for  damages 
sustained  by  an  irruption  of  sewerage  caused 
by  the  sewers  being  improperly  constructed, 
former  applications  by  the  plaintiff  to  the  boanl 
for  compensation  on  similar  occasions,  with  their 
answers,  awarding  compensation,  are  admissible 
on  his  part,  although  the  fact  will  not  settle  the 
question  of  responsibility  for  a  particular  sewer, 
coupled  with  the  fact  that  on  the  occasion  in 
question  the  board  appeared  only  to  dispute 
their  liability  on  the  ground  that  the  occurrence 
was  occasioned  by  an  extraordinary  storm,  and 
with  some  (even  though  slight)  evidence  that 
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•it  was  caused  by  defective  oonstraction  of  the 
scwersi  there  will  be  sufficient  evidence  of  lia- 
bility. Nor  will  there  be  sufficient  evidence  that 
a  storm  was  so  extraordinary  as  to  excuse  the 
parties  responsible  for  the  sewers,  unless  the 
evidence  extends  over  a  considerable  range  of 
years,  during  which  the  sewers  have  been  in 
existence.    Brown  v.  Sargent ^  1  F.  &  F.  112. 

Unanthoriied  Conitmotion.] — L.,  the  owner 
of  a  meadow,  received  notice  from  the  rural 
sanitary  authority  that  they  intended  to  enter 
and  make  a  sewer  under  the  meadow,  and  this 
being  objected  to,  they  entered  forcibly.  An 
action  of  trespass  and  injunction  being  brought 
by  L.,  on  the  ground  that  the  sewer  would  create 
a  nuisance : — Held,  that  the  order  of  justices 
mentioned  in  s.  305  of  the  Public  Health  Act  does 
not  apply  when  proceedings  are  taken  under 
8.  16.  Lamacraft  v.  St,  Thonuu  Sanitary 
Authority y  42  L.  T.  365  ;  44  J.  P.  441. 

Held,  also,  that  the  statute  does  not  authorize 
a  sewer  which  would  cause  a  nuisance,  and  the 
injunction  was  granted  accordingly,  the  juiy 
having  found  that  a  nuisance  would  be  created. 

Bight  to  compel  an  Action  against  Third  Party 
— Power  of  Local  Board  to  stop  Knisaaoe.] — On 

a  motion  for  an  injunction  to  restrain  a  local 
board  from  allowing  sewage  to  flow  into  a  brook 
opposite  the  plaintiff*s  house,  whereby  a  nuisance 
was  occasioned,  it  appeared  that  the  nuisance 
was  in  fact  caused  by  C.  P.,  not  a  party  to  the 
action,  who  had  passed  the  sewage  of  his  house 
into  the  brook  through  a  pipe,  which,  by  agree- 
ment with  the  defendants,  he  was  only  entitled 
to  use  for  surface  or  rain  water : — Held,  that 
although  the  local  board  could  not  be  compelled 
to  construct  an  improved  system  of  drainage 
except  by  mandamus,  nor  to  bring  an  action  for 
an  injunction  against  a  third  party,  particularly 
in  cases  where  the  legal  right  was  doubtful, 
still  where  the  third  party  was  acting  in  viola- 
tion of  an  agreement  entered  into  with  the  local 
board  to  pass  surface  water  only  through  the 
pipe,  and  where  no  special  inconvenience  would 
be  caused  to  other  neighbours,  the  plaintiff  was 
entitled  to  an  injunction  against  the  defendants 
on  the  ground  that  they  could  themselves  pre- 
yent  any  nuisance  being  caused,  by  stopping  up 
the  pipe  which  was  being  used  in  contravention 
of  the  agreement,  under  the  powers  given  them 
by  the  Public  Health  Act,  and  this,  notwith- 
standing that  they  would  be  preventing  the  third 
party  from  exercising  his  right  of  passing  surface 
water  only  through  the  pipe.  Attorney- General 
V.  Dorking  Guardians  (20  Ch.  D.  595)  dis- 
tinguished. CJiarles  v.  Finchley  Local  Board, 
23  Ch.  D.  767  ;  52  L.  J.,  Ch.  654  ;  48  L.  T.  669  ; 
31  W.  K.  717 ;  47  J.  P.  791. 

Supply  of  Water — ^Liability  for,  when  Impure.] 
— The  defendants  were  empowered  by  a  special 
act  (32  &  33  Vict.  c.  110),  incorporating  the 
Waterworks  Clauses  Act  of  1847  (10  &  11  Vict, 
c.  17),  with  the  exception  of  certain  provisions, 
to  supply  water  for  domestic  use  within  the 
limits  and  from  the  sources  described  in  their 
act.  By  s.  66  of  the  special  act  the  defendants 
were  entitled  to  prescribe  the  material  to  be 
used  for  service-pipes  by  persons  supplied  with 
water,  and  by  bye-laws  the  defendants  prescribed 
that  the  material  might  either  be  lead  or  cast- 


iron.  Leaden  service-pipes  were,  upon  the  ap- 
plication of  the  landlord  of  the  plaintiff's  house 
and  of  the  plaintiff,  laid  down  by  the  defendants 
from  their  mains  to  the  house  at  the  expense  of 
the  landlord  and  the  plaintiff.  The  service-pipes 
when  laid  belonged  to  the  consumer  of  the  water 
supplied  through  them.  By  the  Waterworks 
Clauses  Act,  1847,  s.  35,  "  the  undertakers  shall 
provide!  and  keep  in  the  pipes  to  be  laid  down 
by  them  a  supply  of  pure  and  wholesome  water, 
sufficient  for  the  domestic  use  of  all  the  inhabi- 
tants of  the  town  or  district  within  the  limits 
of  the  special  act,  who  shall  be  entitled  to 
demand  a  supply,  and  shall  be  willing  to  pay 
water-rate  for  the  same."  Water  which  was 
pure  and  wholesome  in  the  mains  of  the  defen- 
dants was  supplied  by  them  to  the  plaintiff,  but 
in  its  passage  from  the  mains  through  the 
service-pipes  it  was  contaminated  by  the  lead, 
and  he,  using  the  water,  suffered  from  lead 
poisoning.  He  sued  the  defendants  for  injuries 
sustained  from  impure  and  unwholesome  water : 
— Held,  that  he  had  no  cause  of  action.  Milnee 
v.  Jludderefield  {Mayor^,  10  Q.  B.  D.  124  ;  52 
L.  J.,  Q.  B.  64 ;  47  L.  T.  697  ;  31  W.  R.  568. 
Affirmed,  12  Q.  B.  D.  443  ;  53  L.  J.,  Q.  B.  12  ; 
60  L.  T.  73  ;  32  W.  R.  265— C.  A. 

Local  Authority  acting  under  Direction  of 
Local  Oovemment  Board.] — ^A  hospital  for  small- 
pox was  erected  by  the  defendants,  a  body 
created  under  the  Metropolitan  Poor  Act,  1867, 
and  the  plan  pursued  by  them  was  sanctioned 
by  the  Local  Government  Board.  In  an  action 
by  neighbouring  occapiers  for  damages  for  a 
nuisance,  the  jury  found  that  the  hospital  was 
a  nuisance,  and  that  the  defendants  had  not 
exercised  all  proper  and  reasonable  care  in  carry- 
ing it  on  : — Held,  that  the  defendants  would  not 
be  protected  by  the  sanction  of  the  Local  Govern- 
ment Board  if  what  was  sanctioned  was  not  legal ; 
and  that  the  statute  under  which  the  defendants 
acted  did  not  authorize  the  creation  of  a  nuisance 
or  interference  with  private  rights.  Hill  v. 
Metropolitan  Anylume  DietHct  Managers,  6 
App.  Cas.  193 ;  50  L.  J.,  Q.  B.  353 ;  44  L.  T. 
653  ;  29  W.  R.  607;  45  J.  P.  664,  H.  L.  (E.).  See 
also  Lamacraft  v.  St,  Thomas  Sanitary  Au^ 
thority,  svpra, 

o.  Trespass. 

By  an  Employ^.] — ^A  local  board  employed 
B.  to  manage  its  sewage  farm.  He  had  general 
powers  of  management,  and  was  not  interfered 
with  by  the  boaid.  Thinking  to  do  good  he  cut 
the  pl^ntiff's  land  on  the  bank  of  a  stream  to 
widen  the  stream  : — Held,  that  the  board  was 
not  liable  for  the  trespass,  inasmuch  as  B.'s 
authority  was  confined  to  the  farm,  and  he  acted 
t)eyond  the  scope  of  it.  Bolifigbroke  (^Lord)  v. 
Swindim  Neto  Timm  Local  Board,  9  L.  R.,  C.  P. 
576  ;  43  L.  J.,  C.  P.  575 ;  30  L.  T.  723  ;  23 
W.  R.  47. 

Works  were  executed  by  the  contractor  of  a 
drainage  board,  pursuant  to  contract  with  them 
and  by  their  authority,  under  the  superintendence 
of  their  engineer  and  his  assistants,  and  according 
to  plans  and  specifications  prepared  by  the 
engineer,  who  directed  and  instructed  the  con- 
tractor, and  was  frequently  present  on  the  ground 
and  saw  the  works  in  progress,  but  did  not 
further  interfere.  Some  of  the  works  were  ad- 
mittedly acts  of  trespass  to  lands  of  the  plaintiffs 
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as  the  board  had  not  obtained  an  assessment  of 
compensation,  or  paid  snch  compensation  before 
entry : — Held,  that  the  engineer  was  liable  to 
the  plaintiff  for  the  trespass  so  committed. 
Stone  V.  CartwrigU  (6  T.  R.  411)  distinguished. 
Monks  V.  mUon,  12  L.  R.,  Ir.  321— C.  A.  Re- 
versing 10  L.  R.,  Ir.  349. 

d.  Xilability  of  Snocessom. 

The  defendants  were  a  local  board  constituted 
in  November,  1875,  under  the  Public  Health 
Act,  1875.  The  plaintiff  complained  that  for 
some  time  before  and  since  the  defendants 
became  the  sanitary  authority,  sewage  was 
allowed  to  fall  into  a  stream  passing  near  his 
residence  so  as  to  pollute  it  and  cause  a  nuisance 
to  him.  He  complained  to  the  defendants  in 
May,  1876,  and  nothing  having  been  done  he 
brought  an  action  against  them  in  July,  1876,  for 
damages  and  an  injunction : — Held,that,  assuming 
that  an  actionable  nuisance  existed,  as  the  defen- 
dants had  themselves  done  no  act  to  create  or 
increase  it,  the  plaintiff  had  no  cause  of  action. 
GloJtgop  V.  If  est  on  and  Isleworth  Local  Board  j 
12  Ch.  D.  102  ;  49  L.  J.,  Ch.  89 ;  40  L.  T.  736  ; 
28  W.  R.  Ill— C.  A. 

Aetion  to  enforce  Judgment  against  Sanitary 
Authority    iuceeeded   by  Distrlet   Board.]— A 

decree  was  made  in  1875  against  the  corporation 
of  B.,  as  the  sanitary  authority  of  6.,  granting  a 
perpetual  injunction  to  restrain  them  from 
allowing  sewage  to  flow  into  a  river  so  as  to  be 
injurious  to  health  or  a  nuisance  to  the  plaintiffs ; 
but  the  injunction  was  suspended  for  five  years, 
to  give  the  corporation  an  opportunity  to  execute 
certain  works.  After  the  expiration  of  that 
period  the  plaintiffs  desired  to  enforce  the 
injunction,  but  in  the  meantime  the  B.,  T.,  and 
R.  District  Board  had  been  constituted  under 
the  Public  Health  Act,  1876  (38  &  39  Vict.  c.  55), 
as  the  sanitary  authority  of  the  district,  in  the 
place  of  the  corporation  of  B.  The  plaintiffis 
brought  an  action  against  the  B.,  T.,  and  R. 
Board,  claiming  a  declaration  that  they  were 
entitled  to  the  same  benefit  of  the  decree  as 
against  the  defendants  in  'the  present  action  as 
if  they  had  been  defendants  in  the  former 
suit.  The  defendants  demurred  : — Held,  that 
the  B.,  T.,  and  R.  Board  were  not  made  by  the 
Public  Health  Act  subject  to  any  liabilities  of 
their  predecessors  except  those  attaching  under 
the  act,  and  were,  therefore,  not  bound  by  the 
decree  against  them ;  and  that,  there  being  no 
allegation  of  any  nuisance  committed  by  the 
B.,  T.,  and  R.  Board,  the  plaintiffs  had  no  cause 
of  action,  and  the  demurrer  must  be  allowed. 
Attorney- Gcn£ral  v.  Birviijigliam  Drainage 
Board,  17  Ch.  D.  686  ;  50  L.  J.,  Ch.  786  ;  44  L. 
T.  906  ;  29  W.  R.  793  ;  46  J.  P.  36— C.  A. 

e.  Riffht  to  Notice  and  Time  for. 

When  Heoeisary.] — When  injury  was  sustained 
by  the  insufficient  buoying  of  a  sunken  anchor, 
which  was  part  of  certain  works  authorized  by  a 
local  act,  and  which  were  to  be  executed  subject 
to  the  provisions  of  the  Public  Health  Act, 
1848  : — Held,  that  notice  of  action  under  that 
act  was  necessary  before  bringing  an  action  for 
such  injury.  Jolliffe  v.  Walla$cy  Local  Board, 
9  L.  R.,  C.  P.  62  ;  43  L.  J.,  C.  P.  41  ;  29  L.  T.  582. 

Contraotort.] — The  defendant  contracted 


with  a  local  board  of  health  to  dig  weUs  £or, 
them  according  to  a  specification  prepared  by' 
the  surveyor,  and  the  digging  to  be  done  entiiclj' 
under  his  direction ;  the  surveyor  to  have  power, 
if  he  considered  the  materials  or  works  improper, 
of  making  the  contractor  remove  them,  or  of  re- 
moving them  at  the  contractor's  expense,  and  of 
ordering  the  dismissal  of  workmen  with  whom 
he  should  be  dissatisfied,  or  of  dismissing  them 
himself ;  the  board  to  have  tiie  power  of  making 
alterations  and  additions.    The  defendant  was 
sued  for  having  left  a  hole  excavated  in  working 
one  of  the  wel^  in  a  highway^  without  light,  by- 
night,  whereby  the  plaintiff,  who  was  driving  a 
carriage  along  the  way,  fell  into  the  hole,  and 
was  bruised,  and   his  carriage  injured: — Held, 
that  the  defendant  was  entitled  to  notice  of 
action  under  11  &  12  Vict,  c  63,  s.  139.    Newion 
V.  EUU,  5  El.  &  Bl.  115;  24  L.  J.,  Q.  B.  337  ; 
1  Jur.,  N.  8.  850. 

Thing  done  under  the  ProvinonB  of  tke 


Aet.] — ^A  local  board  left  unf enced  a  goit  adjoining 
a  public  footpath  within  their  district,  by  reason 
of  which  the  rplaintiffs  husband,  while  using 
the  footpath,  fell  into  the  goit  and  was  drowned  : 
—Held,  that  under  s.  139  of  the  Public  Health 
Act,  1848,  the  local  board  was  entitled  to  notice 
of  action ;  the  alleged  cause  of  action  being  the 
continued  nonperformance  of  a  duty  imposed 
upon  them  by  the  act,  and  thereupon  a  thing 
'*  done  or  intended  to  be  done  "  under  the  pro- 
visions of  the  act  within  the  meaning  of  that 
section. 

Action  for  BeooTory  of  Land.] — Sect.  264 

of  the  Public  Health  Act,  1875  (38  &  39  Vict  c. 
55),  which  enacts  that  no  writ  or  process  shall 
be  sued  out  against  any  local  authority  for  any- 
thing done  or  intended  to  be  done  under  the 
provisions  of  the  act  until  one  month  after 
written  notice  of  action,  &c.,  and  that  any  person 
to  whom  any  such  notice  of  action  is  given  may 
tender  amends  to  the  plaintiff  within  one 
month  after  the  service  of  snch  notice — does  not 

ply  to  an  action  for  the  recovery  of    land. 

at  or  Holder  v.  Mayor  of  Margate,  11  Q.  B.  D. 
299  ;  52  L.  J.,  Q.  B.  711 ;  47  J.  P.  535. 
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Buffieieney  of] — ^The   notice    of  action 

under  11  &  12  Vict.  c.  63,  sl  189,  stated  that 
the  plaintiff  intended  to  enter  a  plaint  against 
the  defendants  for  the  injuiyand  damage  caused 
to  him  through  the  de&ndants  by  mattera  or 
things  done  or  omitted  by  them  and  their 
labourers  and  servants,  to  wit,  that  they  did,  by 
themselves,  their  labourers  and  servants,  '*  negli- 
gently, carelessly,  and  improperly  leave  a  certain 
portion  of  the  highway  in  an  insufficient  and 
improper  state  of  repair,  whereby,"  &c. : — ^Held, 
that  this  was  a  sufficient  intimation  to  the  defen- 
dants that  they  were  to  be  charged  with  an  act 
of  misfeasance,  and  not  merely  with  a  neglect  of 
duty  to  repair  thfe  road.  Smith  v.  WeM  Derby 
Local  Board,  3  C.  P.  D.  423  ;  47  L.  J.,  C.  P.  607  ; 
38  L.  T.  716  ;  27  W.  R.  137— C.  A. 

Limit  of  Time  for  bringing  Aetioa.] — The 
defendants,  an  urban  sanitary  authority,  be- 
lieving that  a  certain  lane  was  not  a  highway 
repairable  by  the  inhabitants  at  large,  required 
the  plaintiffs,  as  owners  of  land  abutting  on  it, 
to  execute  certain  works  upon  it,  pursuant  to  the 
provisions  of  the  Public  Health  Act,  1875  ;  and 
on  the  plaintiffs  failing  to  comply  with    the 
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notice,  the  defendants  did  the  work  themselves, 
pursuant  to  s.  150  of  the  act,  and  charged  the 
plaintiffs  with  their  proportion  of  the  expense 
thus  incurred.  The  plaintifEs  also  believed  that 
the  lane  was  not  a  highway  repairable  by  the 
inhabitants  at  large,  and  they  tnerefore  paid  to 
the  defendants  the  sum  so  claimed  ;  but  on  dis- 
covering afterwards  that  the  lane  was  such  a 
highway,  and  that  the  defendants  were  not 
entitled  to  require  them  to  execute  the  works 
specified,  they  brought  an  action  to  recover  the 
amount  so  paid  by  them.  They  gave  notice  of 
action  a  month  before  issuing  the  writ,  but  this 
notice  was  given  atfd  the  action  was  begun  more 
than  six  months  after  the  payment  made  by 
them: — "Reld,  that  the  plaintifte  could  not 
recover  the  money  thus  paid,  inasmuch  as  they 
were  suing  the  defendants  in  respect  of  some- 
thing "  done  or  intended  to  be  done  or  omitted 
to  be  done  "  under  the  Public  Health  Act ;  that 
the  provisions  of  s.  264  of  that  act  applied,  and 
therefore  that  the  action  could  not  be  brought 
more  than  six  months  next  after  the  accruing  of 
the  cause  of  action.  Midland  RaUtoay  Ci^mpany 
V.  WithingUm  Local  Board,  11  Q.  B.  D.  788  ; 
62  L.  J.,  Q.  B.  689  ;  49  L.  T.  489  ;  47  J.  P.  789 
— C.  A.  See  also  Witson  v.  Halifax  (^Mayor), 
3  L.  R.,  Bx.  114  ;  37  L.  J.,  Ex.  44  ;  17  L.  T.  666  ; 
16  W.  R.  707. 

See  also  cases  sub  tit.  ACTION. 


f.  Venue. 

EfBoet  of  Old  Statutes.] — Where  in  an  action 
brought  against  a  local  board  of  health  for  a 
thing  done  under  11  &  12  Vict.  c.  63,  the  cause  of 
action  occurred  within  a  town  and  county,  and  a 
judge's  order  was  obtained  to  change  the  venue 
to  the  adjoining  county  under  38  Geo.  3,  c.  52, 
s.  1  : — Held,  that  such  order  was  properly  made, 
for  that  the  power  of  the  court  to  make  such 
order  is  not  abrogated  by  II  &  12  Vict.  c.  63, 
s.  139.  Southampton  aruL  Itchin  Bridge  Com- 
pany V.  Southampton  Local  Board,  8  El.  &  BL 
803 ;  27  L.  J.,  Q.  B.  128  ;  3  Jur.,  N.  S.  1261. 
But  see  Rules  of  Supreme  Court,  1883,  Order 
xxxvi.,  r.  1. 

2.  Mandamus  and  Injunction. 

a.  When  Applloable« 

Kandamns,  and  not  Iignnetion,  the  Bemedj 
for  Hegleet  of  Publie  Duty.] — ^A  local  board, 
under  the  Public  Health  Act^  1875,  causing  a 
nuisance  by  any  act  which,  independently  of 
the  statute,  would  have  given  a  cause  of  action 
to  any  person,  may  be  made  liable  in  damages, 
or  be  restrained  by  injunction,  unless  they  can 
shew  a  justification  under  the  powers  of  the 
statute.  But  if  a  local  board  do  not  act  them- 
selves to  cause  a  nuisance,  but  neglect  to  perform 
their  duty  of  providing  a  satisfactory  and  nealthy 
system  of  drainage,  it  is  no  ground  of  action  by 
an  individual  for  damages  or  an  injunction,  but 
the  remedy  is  by  prerogative  writ  of  mandamus, 
and  semble,  tJhis  juri^ction,  notwithstanding 
the  26th  section  of  the  Judicature  Act,  1873, 
ought  not  to  be  exercised  except  by  the  Queen's 
Bench  Division.  Qlossop  v.  Meston  and  Isle- 
worth  Local  Board,  12  (&.  D.  102  ;  49  L.  J.,  Ch. 
89  ;  40  L.  T.  736  ;  28  W.  R.  111—0.  A. 

Hegleot  to  Enforoe  Orders.] — ^Under  18  &  19 


Vict.  c.  121,  the  sanitaiy  inspector  for  the  local 
authority  of  a  district  obtained  an  order  of 
justices  for  the  abatement  of  a  nuisance.  The 
local  authority  was  requested  by  the  party  ag- 
grieved by  the  nuisance  to  take  steps  for  enforcing 
the  order,  but  did  not  do  so.  The  court  refused 
an  application  by  the  party  aggrieved  for  a 
mandamus  to  compel  the  local  authority  to 
enforce  the  order.  Bassett,  Bx  parte,  7  El.  &.  Bl. 
280  ;  26  L.  J.,  M.  0.  64  ;  3  Jur.,  N.  8.  136. 

Liability  for  not  stopping  up  Sowers  creating 
a  Hoisanee — Pollution  of  Stream.] — A  sanitaiy 
authority  in  whom  the  sewers  are  vested  have 
only  a  limited  ownership  in  them ;  they  are  not 
in  the  same  position  as  to  responsibility  for 
fouling  a  stream  as  a  private  individual,  because 
they  cannot  stop  the  sewers  on  account  of  the 
damage  to  the  inhabitants  of  the  neighbourhood. 
And  although,  perhaps,  the  sanitary  authority 
might  obtain  an  injunction  to  restrain  persons 
from  using  the  sewers  who  had  no  right  to  do  so, 
a  landowner  complaining  of  the  nuisance  cannot 
bring  an  action  against  them  for  not  doing  so ; 
because  an  action  cannot  be  maintained  either 
at  law  or  in  equitv  to  compel  a  person  to  bring 
an  action  for  the  purpose  of  restraining  a 
nuisance  which  he  cannot  himself  prevent. 
Where  a  sanitary  authority  have  not  themselves 
constructed  sewers  which  are  a  nuisance,  but 
only  permitted  them  to  be  used  as  formerly  by 
the  inhabitants,  they  are  not  doing  an  act  which 
can  be  restrained  under  the  Public  Health  Acts 
or  the  Rivers  Pollution  Act,  1876.  Att.-Oen,  v. 
Dorking  Guardians,  20  Ch.  D.  595  ;  51  L.  J.,  Ch. 
586 ;  46  L.  T.  673  j  80  W.  R.  579—0.  A, 

Ho    sufficient   Scheme  provided.] — But 

if  they  are  neg:lecting  their  duty  in  providing 
a  sufficient  sanitary  scheme  for  the  neighbour- 
hood the  remedy  of  an  aggrieved  landowner  is 
by  mandamus.    Ih, 

Per  Jessel,  M.R. : — ^The  court  will  not  make 
an  order  against  a  public  body  or  against  in- 
dividuals to  do  an  act  unless  it  is  satisfied  that  it 
is  within  their  power  to  do  it.    Ih, 

Per  Jessel,  M.  R. : — In  dealing  with  the  ques- 
tion of  restraining  a  public  body  from  continu- 
ing a  state  of  things  which  existed  before  the 
commencement  of  their  powers,  the  court  must 
take  into,  consideration  the  balance  of  conveni- 
ence.   Ih, 

Olossop  V.  Heston  and  Isleworth  Local  Board 
(12  Oh.  D.  102)  approved  and  followed.    lb, 

A  corporation,  which  became  the  sanitary  au- 
thority in  their  town  in  1873,  suffered  sewage  to 
continue  to  run  from  a  drain  in  the  town  into  a 
canal,  by  a  culvert  running  through  the  plain- 
tiff's property,  which  created  some  nuisance  and 
some  damage  to  the  plaintiff : — Held,  that  an 
information  would  lie,  and  that  the  corporation 
was  liable  to  be  restrained  by  injunction  from 
continuing  such  nuisance  and  damage,  though 
they  derived  no  profit  from  the  works  causing 
the  nuisance.  Att,'Qen,  v.  Basingstoke  (Mayor), 
46  L.  J.,  Ch.  726  ;  24  W.  R.  817. 

Interfereaee  with  Waterooorsos.^ — When  a 
local  board  of  health  is  interfering  with  a  water- 
course in  a  manner  not  authorized  by  the  Local 
Government  Act  (21  &  22  Vict.  c.  98),  s.  68, 
art.  3,  it  will  be  restrained  from  so  doing,  and 
the  person  injured  will  not  be  left  to  his  remedy 
under  the  compensation  clause  of  the  11  ft  12 
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Vict.  c.  63,  8. 144.  Grand  Jutuftien  Oanal  Com- 
pany T.  Shugar,  6  L.  B.,  Ch.  483  ;  24  L.  T.  402  ; 
19  W.  B.  669. 

See  also  Sewers  and  Bight  to  Cbeatb  a 
KuiSAKCE,  mpra, 

Deeree  agaiiut  Local  Boftid— Adding  PartiM 
after  Decree.] — ^Jn  1876  an  injunction  was  granted 
restraining  the  defendants,  the  corporation  of 
Biimingham,  from  polluting  bj  sewage  the  river 
Tame  ;  bat  its  operation  was  suspended  for  five 
years,  so  as  to  give  the  defendants  time  to  carry 
out  works  for  the  prevention  of  the  nuisance 
complained  of.  After  the  passing  of  the  Public 
Health  Act,  1875,  a  new  local  government  dis- 
trict for  Birmingham  was  created,  upon  whom 
devolved  all  the  duties  and  liabilities  of  the  old 
local  authority.  On  a  summons  by  the  plaintifib 
at  the  expiration  of  the  five  years,  for  leave  to 
amend  the  Information  and  bill  by  adding  the 
new  district  as  defendants  : — H^d,  that  no 
amendment  in  the  pleadings  could  be  made  after 
final  judgment,  and  that  the  new  district  could 
only  be  brought  before  the  court  by  action. 
Att.'Oen.  V.  Birmingham  (^Corporation'),  15  Ch. 
D.  423  ;  43  L.  T.  77  ;  29  W.  B.  127— C.  A. 

Wrongftil  Exercise  of  Btatntory  Powers.] — 
Where  a  local  board  of  works  attempted  to 
exercise  their  arbitrary  powers  without  leaving 
to  a  person  affected  thereby  the  right  of  appeal 
given  by  the  act,  the  Court  of  Chancery  re- 
strained them  by  injunction  from  so  doing,  until 
the  question  should  be  determined  by  the  proper 
tribunal.  Tinkler  v.  Wandsworth  District  Board 
of  Worhs,  1  Giff.  412.  Afllrmed  on  appeal,  2  De 
G.  &J.  261. 

Where  there  is  a  doubt  whether  the  arbitrary 
powers  given  to  local  boards  are  properly  exer- 
cised, it  is  the  duty  of  the  court  to  take  care  that 
the  checks  appointed  by  the  legislature  have  due 
operation  in  &vour  of  the  persons  affected.    Ih, 


b.  Notice  of  Froceedinffs. 

When  Hecessary.]  —It  is  unnecessary,  before 
instituting  proceedings  in  the  Court  of  Chancery 
for  an  injunction  to  restrain  a  local  board  of 
health  from  continuing  a  nuisance,  to  serve  the 
notice  required  by  25  &  26  Vict.  c.  102,  s.  106  ; 
such  notice  refers  only  to  proceedings  at  law. 
Aft,' Gen.  v.  Haehney  Local  Board,  20  L.  B., Eq. 
626  ;  44  L.  J.,  Ch.  545  ;  33  L.  T.  244. 

Sect.  264  of  the  Public  Health  Act,  1875  (38  & 
39  Vict,  c.  55),  requiring  a  month's  notice  to  be 
served  on  a  local  authority  before  commencing 
an  action  for  anything  done  under  the  provisions 
of  the  act,  does  not  apply  where  the  object  of 
the  action  is  to  restrain  the  commission  of  a 
nuisance ;  and  this  notwithstanding  the  plaintiff 
also  claims  compensation  for  past  damage. 
Flower  v.  Low  Leyton  Local  Board,  5  Ch.  D. 
347  ;  46  L.  J.,  Ch,  621 ;  36  L.  T.  236  ;  25  W.  B. 
545— C.  A.  Beversing  36  L.  T.  236  ;  25  W.  B. 
423. 

3.  Certiobabi. 

"Xisapplieation*'  of  Fimds.]-*By  the  Pub- 
lic Health  Act,  1875  (38  k  39  Vict.  c.  53) 
B.  174,  every  contract  made  by  an  urban  autho- 
rity whereof  the  value  or  amount  exceeds  50Z., 
shall  be  in  writing  and  sealed  with  the  common 


seal  of  such  authority.    1  Vict,  c  78»  s.  44,  afier 
reciting  that  '^  it  is  expedient  to  give  all  perBons 
interested  in  the  borough  fund  of  every  borough 
a  more  direct  and  easy  remedy  for  any  misappli- 
cation of  such  fund,"  enacts  that  aay  onier  of 
the  council  of  any  boroogfa  for  the  payment  of 
money  out  of  the  borough  fund  maybe  removed 
into  the  court  by  certiorari.     A  lesolntioD  waa 
passed  by  a  corporation  ordering  the  paymioit  of 
certain  sums,  each  exceeding  5^.,  to  ccmtiactoia 
for  costs  incurred  in  paving  a  street^  no  ooDtimc'a 
having  been  entered  into  under  the  seal  of  the 
corporation.    On  an  application  for  a  certiorari 
to  bring  up  and  quash  such  resolution,  on  the 
ground  that  it  was  a  **  misapplication  **  of  the 
borough  funds  within  1  Vict.  c.  78,  s.  44  : — ^Held, 
that  as  the  work  was  useful  and  done  at  a  reason- 
able cost,  and  there  was  no  suggestion  of  corrap- 
tion  or  partiality,  there  had  been  no  **  misappli- 
cation," and  the  court  in  its  discretion  refused  to 
grant  the  certiorari.    Beg.  v.  Xorwirh  (Ifap^rX 
30  W.  B.  762. 


4.  8EQUESTKATI0K  AKB  ElEOIT. 

For  Xiifi»rei]ig  (Men.  ] — ^The  Court  of  Chancery 
will  issue  a  sequestration  against  a  boaid  of 
health  for  disobeying  an  order  of  coort,  if  it  haa 
any  property  on  which  the  sequestration  can 
operate.  Spokes  v.  Banbury  Local  Board,  35 
L.  J.,  Ch.  105  ;  14  W.  B.  128.  Affirmed  on  appeal, 
35  L.  J.,  Ch.  105  ;  11  Jur.,  N.  S.  1010 ;  14  W.  B. 
169— L.  J. 

It  is  immaterial  that  the  order  is  made  for  the 
protection  of  an  individual,  and  has  been  dis- 
obeyed in  the  interest  of  a  large  body  of  persofns. 
Ih, 

Land  conveyed  to  a  board  of  health  for  the 
purposes  of  the  Public  Health  Acts,  and  used  as 
a  reservoir  for  supplying  water  to  the  district, 
can  be  taken  under  a  writ  of  el^t  on  a  judg- 
ment obtained  against  the  board  in  the  name  of 
its  clerk,  Worral  Waterworks  Company,  1  L,  R^ 
C.  P.  719. 


5.  Compensation  fob  Damages. 
a.  In  what  Caaes. 

Execution  of  Works.]  —  When,  under  the 
11  &  12  Vict.  c.  63,  B.  69,  a  local  board  require 
the  owner  or  occupier  of  premises  fronting  a 
street  (not  being  a  highway)  to  sewer,  level,  &c^ 
the  same,  and  the  requisition  not  being  complied 
with  they  execute  the  works,  the  owner  or  occu- 
pier is  entitled  to  compensation  for  damage  sus- 
tained by  him  through  the  execution  of  the 
works.  Beg.  v.  Wallasey  Local  Board,  4  L.  R., 
Q.  B.  351  ;  38  L.  J.,  Q.  B.  217  ;  21  L.  T.  90  ;  17 
\V.  R.  766  ;  10  B.  &  S.  428. 

When  Liability  in  Dispute.] — ^A  person  who 
claims  compensation  for  damage  sustained  by 
reason  of  the  exercise  of  the  powers  of  the  Public 
Health  Act,  1875,  is  entitled,  under  s.  308,  to 
have  the  amount  of  compensation  determined 
by  arbitration  in  the  manner  provided  by  that 
act,  even  though  a  dispute  exists  as  to  the  liability 
of  those  from  whom  he  seeks  to  recover  compen- 
sation ;  and  the  prior  determination  of  that 
question  of  liability  is  not  a  condition  precedent 
to  the  claimant*8  right  to  go  to  arbitration  to 
settle  the  question  of  amount.  PearsaU  t. 
Brierley  Hill  Local  Board,  11  Q.  B  D.  735 ;  52 
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L.  J.,  Q.  B.  529  ;  49  L.  T.  486  ;  32  W.  R.  141 ;  47 
J.  P.  628— C.  A.  Affirmed  in  H.  L.,  W.  N.  1884, 
p.  73. 

Actionable  Damage.] — ^A  board  of  public  health 
is  not  boand  to  give  compensation  under  11  &  12 
Vict.  &  63,  8. 144,  for  any  damage  which  it  may 
cause,  which  would  not  have  been  actionable  if 
it  had  not  been  acting  under  the  authority  of  the 
statute.  Mall  v.  Bristol  (^Mayor^  ^c.\  2  L.  R., 
0.  P.  322  ;  36  L.  J.,  C.  P.  110  ;  15  L.  T.  572  ;  15 
W.  R.  404. 

Alteration  of  Level  of  Boad.]  -—  A  local 
board  having  been  constituted  in  a  district 
through  which  a  turnpike  road  and  footpath 
passed,  an  agreement  was  entered  into  between 
the  board  and  the  turnpike  trustees  that 
the  former  should  take  upon  themselves  the 
repair  of  the  footpath  within  their  district. 
Afterwards  a  further  agreement  was  entered  into, 
by  which  the  trustees  undertook  to  raise  a  part 
of  the  carriage-way  and  the  board  the  corre- 
sponding part  of  the  footpath.  The  necessary 
result  of  raising  the  footpath  was  to  occasion 
damage  to  the  plaintiff's  nouse,  who  thereupon 
claimed  to  be  entitled  to  compensation  from  the 
board  under  the  Public  Health  Act,  1848,  s.  144. 
That  act,  which  by  s.  68  vests  other  highways  in 
local  boards,  and  authorizes  them  to  alter  such 
highways  as  and  when  occasion  may  require,  and 
by  s.  144  directs  that  they  "  shall  make  compen- 
sation to  all  persons  sustaining  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of 
the  act,"  excludes  by  s.  2  turnpike  roads  from 
their  jurisdiction.  The  Local  Government  Act, 
1858,  however,  authorized  a  local  board,  by  agree- 
ment with  the  trustees  of  any  turnpike  road,  to 
take  upon  itself  the  maintenance,  repair,  cleans- 
ing or  watering  of  any  such  road,  or  of  any  part 
of  the  road.  By  15  &  16  Vict.  c.  42,  highway  in 
s.  68  of  the  principal  act  shall  mean  "  any  high- 
way repairable  by  the  inhabitants."  The  ques- 
tion whether  the  plaintiff  was  entitled  to  compen- 
sation under  s.  144  of  the  PublicHealth  Act,  1848, 
as  a  person  sustaining  damage  by  the  exercise  by 
the  local  board  of  the  powers  ol  the  act,  having 
been  raised  by  special  case  setting  out  these 
facts  : — Held,  that  a  street  which  is  also  a  turn- 
pike road  is  not  excluded  by  s.  2  from  the  opera- 
tion of  ss.  68  and  144,  and  that  the  plamtiff 
was  therefore  entitled  to  recover  compensation 
from  the  board  in  the  manner  prescribed  by  s. 
144.  Nutter  v.  Accrington  Local  Boards  4 
Q.  B.  D.  375  ;  48  L.  J.,  Q.  B.  487  ;  40  L.  T.  802— 
C.  A.    Affirmed  in  H.  L.,  43  L.  T.  710. 

For  Cost  of  Bailing  Houses  by  Owners.] — The 

plaintiffs  were  owners  of  houses  abutting  on  a 
highway  which  was  vested  in  the  defendants,  a 
local  board  acting  under  38  &  39  Vict.  c.  55 
(Public  Health  Act,  1875),  and  having  the 
powers  and  liabilities  of  surveyors  of  highways 
The  abstraction  of  salt  from  a  bed  beneath  them 
caused  from  time  to  time  a  subsidence  of  the 
ground  upon  which  the  houses  and  highway  were 
situate.  The  houses  were  rebuilt  in  1870  on 
timber,  so  that  they  might  be  raised  by  screw- 
jacks.  In  1876  the  surface  of  the  highway  in 
front  of  the  houses  had  subsided  considerably, 
and  the  houses  had  subsided  with  it.  The 
surface  of  the  roadway  remained  continuous,  so 
that  traffic  could  pass  along  it  as  before ;  but 
the  roadway  was  in  a  curved  hollow,  and  at  the 
VOL.  m. 


level  to  which  it  had  subsided  was  liable  to  be 
flooded,  and  in  fact  was  flooded-  at  times,  so  as 
to  render  traffic  impossible.  The  defendants 
put  materials  on  the  roadway,  so  as  to  make  the 
surface  immediately  above  the  point  of  the 
lowest  subsidence  about  4  feet  3  inches  higher 
than  it  was  at  the  commencement  of  the  work. 
The  plaintiffs,  having  had  notice  from  the  de- 
fendants, raised  their  houses  simultaneously  with 
the  works  to  the  roadway,  and  then  claimed 
under  s.  308  of  the  act,  and  were  awarded  com- 
pensation for  the  cost  of  raising  the  houses. 
Having  regard  to  the  obstruction  to  traffic  caused 
by  floods,  the  raising  of  the  road  was  reasonably 
necessary  to  put  it  in  a  proper  state  for  traffic  ; 
but,  excluding  the  consideration  of  floods,  the 
raising  of  the  road  to  the  extent  described, 
though  a  reasonable  and  prudent  act,  was  not 
necessary  to  put  the  road  into  a  proper  state  for 
traffic : — Held,  that  as  the  highway  was  vested 
in  the  defendants,  no  action  of  trespass  could 
have  been  maintained  by  the  plaintiffs,  even  if 
more  materials  had  been  placed  on  the  road  than 
a  surveyor  of  highways  could  justify,  and  that 
the  plaintiffs  had  no  right  to  have  the  road 
maintained  at  the  level  to  which  it  accidentally 
and  recentljr  sank ;  and  that  the  works  of  the 
defendants  were  not  done  "in  exercise  of  any 
of  the  powers  "  of  the  act  within  the  terms  of 
s.  308 — which  mean  powers  created  by  the  act^ 
and  not  simply  powers  transferred  by  s.  144  from 
the  surveyor  to  the  local  board — ^but  were  done, 
if  not  strictly  in  pursuance  of  their  duty  as 
surveyors  of  highways,  at  all  events  in  exercise 
of  such  powers  as  surveyors  of  highways  have, 
and,  consequently,  that  the  plaintiffs  were  not 
entitled  to  compensation.  Burgess  v.  Northmch 
Local  Board,  6  Q.  B.  D.  264 ;  50  L.  J.,  Q.  B. 
219  ;  44  L.  T.  154  ;  29  W.  R.  931 ;  45  J.  P.  256. 


b.  Arbltratipn  for. 

i.  Nature  of. 

As  to  Amonnt  only.]— The  11  &  12  Vict.  c.  63, 
s.  144,  after  enacting  that  compensation  shall  be 
made  out  of  the  rates  to  be  levied,  to  all  persons 
sustaining  damage  by  the  exercise  of  the  powers 
of  the  act,  provides,  that  in  case  of  dispute  as  to 
amount,  the  same  shall  be  settled  by  arbitration 
in  the  manner  provided  by  the  act ;  or,  if  the 
compensation  claimed  do  not  exceed  20/.,  tho 
same  may  be  ascertained  by,  and  recovered 
before,  justices  in  a  summary  manner.  And  by 
s.  123,  arbitrators  are  to  be  appointed  in  case  of 
dispute  as  to  the  amount  of  any  compensation 
to  be  made  under  the  provisions  of  the  act : — 
Held,  that,  under  the  act,  only  disputes  as  to  the- 
amount  of  compensation  are  to  be  settled  by 
arbitration,  or  by  justices;  not  disputes  as  to- 
the  liability  to  make  compensation  at  all.  Reg. 
V.  Burslem  Local  Board,  1  El.  &  El.  1077  ;  29 
L.  J.,  Q.  B.  242  ;  6  Jur.,  N.  S.  696 ;  8  W.  R. 
684— Ex.  Ch. 

A  local  board  of  health  having,  under  11  &  12 
Vict.  c.  63,  8.  145,  made  a  sewer  through  tho 
land  of  A.,  he  claimed  compensation  for  the 
damage  sustained  thereby,  and  proceeded  to 
appoint  an  arbitrator.  The  local  board  of  health 
declined  to  appoint  an  arbitrator,  on  the  ground 
that  A.  had  not  sustained  any  damage,  because 
his  property  was  beneflted  by  the  making  of  the 
sewer,  and  the  arbitrator  appointed  by  A.  made 
his  award  ex  parte  : — Held,  that  this  was  a  case 
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in  which  the  amount  of  damage  was  disputed, 
and  not  a  case  in  which  the  liability  to  make 
any  compensation  was  denied ;  and  taerefore 
the  award  was  valid  under  s.  123.  Bradhy^  In 
re,  4  El.  &  BL  1014  ;  24  L.  J.,  Q.  B.  239  ;  1  Jur., 
N.  8.  778. 

Befaial  by  one  Party  to  Appoint  Arbitrator.] 

< — ^When  an  arbitrator  has  been  appointed  by 
one  party  under  the  provisions  of  the  Public 
Health  Act,  1875,  ss.  179,  180,  his  jurisdiction  is 
not  ousted  by  the  other  party  denying:  his 
liability  and  refusing  to  appear.  Burgess  v.  Nor- 
wich  Local  Board,  37  L.  T.  365  ;  26  W.  R.  19. 

TTnipire  —  Appointment  of.]  —  Under  11  &  12 
Vict.  c.  63,  s.  125,  arbitrators  who  have  failed  to 
make  their  award  within  twenty-one  days  after 
the  day  upon  which  the  last  of  them  was 
appointed,  may  nevertheless,  after  the  expiration 
of  that  period,  appoint  an  umpire.  Jffoldsworth 
V.  Barshum,  31  L.  J.,  Q.  B.  146 ;  8  Jur.,  N.  S. 
672;  10  W.  B.  646.  Affirmed  on  appeal, 
4  B.  &  S.  1 ;  32  L.  J.,  Q.  B.  289 ;  10  Jur.,  N.  S. 
171 ;  8  L.  T.  434  ;  11  W.  B.  733— Ex.  Ch. 

Time  for  Award.]-— The  11  &  12  Vict.  c. 

63,  8. 125,  places  an  umpire,  with  respect  to  the 
time  for  making  his  award,  in  the  same  position 
as  a  single  arbitrator ;  and  by  s.  124,  a  single 
arbitrator  is  required  to  make  his  award  within 
twenty 'One  days  after  his  appointment,  or  within 
■such  extended  time  as  shall  nave  been  appointed 
by  him.  Where  therefore  an  umpire,  without 
extending  the  time  for  making  his  award,  made 
his  awai^  after  the  twenty-one  days  from  the 
time  when  he  was  appointed  by  the  arbitrators 
bad  elapsed : — Held,  that  the  award  was  bad. 
KiUett  V.  7}ranmere  Local  Board,  11  L.  T.  457  ; 
13  W.  R.  207. 

The  11  &  12  Yict.  c.  63,  s.  126,  enacts  that  the 
time  for  making  an  award  under  the  act,  in  the 
<!ase  of  an  umpire,  shall  not  be  extended  beyond 
three  months  from  the  date  of  the  day  on  which 
he  shall  have  been  appointed  umpire : — Held, 
that  the  provisions  of  the  17  &;  18  Vict.  c.  126,  s. 
15,  relating  to  the  power  of  the  court  to  enlarge 
the  time  for  making  an  award,  have  no  applica- 
tion to  the  case  ;  and  that,  after  the  time  Umited 
ihad  elapsed,  the  court  has  no  power  to  enlarge,  lb, 

ii.  Validity, 

Estoppel.] — An  umpire  did  not  extend  the 
time,  nor  did  he  make  his  award  within  twenty- 
one  days,  but  he  appointed  a  day  for  the  re- 
ference, when  both  tne  parties  attended,  but  the 
local  board  of  health,  by  their  clerk,  protested 
:against  the  proceedings.  The  umpire,  nowever, 
proceeded  with  the  reference.  Both  the  claim- 
ant and  the  local  board  went  into  their  cases, 
•examined  witnesses,  and  addressed  the  umpire  : — 
Held,  that  the  local  board  was  not,  by  its  con- 
•duct  before  the  umpire,  in  going  into  the  case 
:and  examining  witnesses,  and  addressing  the 
umpire,  estopped  from  afterwards  disputing  the 
iimpire*8  jurisdiction.  Ringland  v.  Lowndes, 
17  C.  B.,  N.  S.  514  ;  33  L.  J.,  C.  P.  337  ;  10  Jur.,- 
1^.  S.  850 ;  12  W.  R.  1010— Ex.  Ch. 

Award,  Aetion  on — ^What  a  Defence.] — ^De- 

•claration  upon  an  award  by  an  umpire  under 
the  Public  Health  Act,  1848,  ss.  123,  144,  deter- 
mining  that  there  was  due  from  the  local  bofud 


of  health  to  the  pUintiff  1,7352.,  as  compensatioii 
for  the  entry  by  the  board  on  land  of  the  plain- 
tiff, and  for  surface  and  other  damage  occasioned 
by  reason  of  the  construction  by  the  board  of 
a  sewer  through  a  part  of  the  plaintiff's  land. 
Third  plea,  tl^t  the  umpire  proceeded  on  the 
assumption  that  the  plaintiff  would  be  prevented 
by  the  board  from  building  on  the  land  over  the 
sewer.  Fourtii  plea,  that  the  umpire  proceeded 
on  the  assumption  that  the  plaintiff  was  entitled 
to  compensation  by  reason  of  the  sewer  having 
been  constructed  in  a  defective  manner.  Sixth 
plea,  that  the  umpire  proceeded  on  the  assump- 
tion that  the  plaintiff  was  entitled  to  compensa- 
tion by  reason  of  stenches  proceeding  from  the 
sewer:  —  Held,  that  all  the  pleas  were  bad. 
Uttley  V.  Todmorden  Local  Board,  i^  L.  J.,  C.  P. 
19  ;  31  L.  T.  445. 

iii.  Costs, 

Award  for,  before  Taxation.  J — An  award  for 
costs  generally,  without  ascertaining  the  amount, 
is  gowi  under  11  &  12  Vict,  c  63,  s.  127,  and  the 
party  to  receive,  after  delivering  his  bill  for  the 
amount,  may  maintain  an  action  to  recover  tbon. 
The  party  to  pay  may  have  the  costs  .taxed,  but 
the  taxation  is  not  a  condition  precedent  to  the 
other  party's  right  to  bring  an  action  to  recover 
them.  Holdsworth  v.  Wilson,  4  B.  &  S.  1  ;  32 
L.  J.,  Q.  B.  289  ;  10  Jur.,  N.  S.  171 ;  8  L.  T.  434 ; 
11  W.  R.  733— Ex.  Ch. ;  S,  P,  MetropolUan  Bis- 
trict  Railway  Oompany  v.  Sharpe,  5  App.  Gas. 
425  ;  50  L.  J.,  Q.  B.  14  ;  43  L.  T.  130 ;  29  W.  R. 
617. 

When  Lands  Compnleorilj  taken.]  —  When 
land  has  been  taken  compulsorily  by  a  local 
board  under  the  powers  of  the  Lands  Clauses 
Acts,  incorporated  by  the  Public  Health  Act, 
1876,  and  an  arbitration  takes  place  to  determine 
the  amount  of  compensation  to  be  paid  to  the 
owner  of  the  land  so  taken,  the  procedure  with 
r^;ard  to  such  arbitration  and  the  light  to  costs 
are  wholly  governed  by  the  provisions  of  the 
Lands  Clauses  Acte,  and  not  by  those  of  the 
Public  Health  Act  with  r^rd  to  arbitrations 
under  that  act.  Jtayner,  Ex  parte,  3  Q.  B.  D. 
446  ;  47  L.  J.,  Q.  B.  660  ;  39  L.  T.  232. 


HEABSAT. 


See  EVIDENCE. 


HERIOT. 

See  COPYHOLD. 


HIGHWAY. 

See  WAY. 
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.    HIRING. 

I.  CONTBACT. 

II.  Bights  of  Hibeb. 

III.  Of  SERYAim.—See  Masteb  and  Seb- 

VANT. 

IV.  Of  Hobse.— 6^«  HoBSE. 

V.  Of    Cabbiaob.— «S^<?    Hacknet   Cab- 

BIAOE. 


I.    CONTRACT. 

Condition   of  Property  on  Be-Delivery.] — ^A. 

contracted  to  hire  a  barge  of  B.,  the  contract 
containing  a  stipulation  that  "  fair  wear  and  tear 
were  to  be  allowed  by  the  owner,"  and  that, 
when  delivered  up,  the  barge  was  **  to  be  in 
good  working  order,  with  all  her  rigging,  gear, 
and  implements  complete  :  " — Held,  a  misdirec- 
tion, to  tell  the  jary  that  this  was  an  absolute 
engagement  on  the  part  of  the  hirer  to  deliver 
up  the  barge  (which  was  proved  to  have  been  an 
old  one  at  the  time  of  hiring)  in  good  working 
order,  without  reference  to  her  condition  at  the 
commencement  of  the  hiring.  Schroder  v. 
Ward,  13  C.  B.,  N.  S.  410. 
« 

II.    RIGHTS  OF  HIRER. 

Against  Third  Person— Injury  to  Property.] — 

An  action  is  maintainable  by  a  person  who  has 
hired  a  railway  truck  to  carry  his  cattle,  against 
a  third  person  for  wrongfully  putting  his  cattle 
in  it,  and  so  crowding  and  crusmng  the  plaintiff's 
cattle.    Raynor  v.  Childs,  2  F.  &  F.  776. 

An  owner  of  a  chattel,  e.g.,  a  barge,  which  is 
out  on  hire  for  an  unexpired  term,  may  maintain 
an  action  against  a  third  person  for  a  permanent 
injury  thereto.  Mears  v.  Loudoun  and  South- 
western Railway  Company.  11  C.  B.,  N.  S.  850  ; 
31  L.  J.,  C.  P.  220  ;  6  L.  T.  190. 

Property  in  Goods — Pnrekase  on  Hire  System 
— Custom.] — C.  &  Co.,  upholsterers,  lent  furni- 
ture on  hire  to  the  defendants  (who  were  hotel 
keepers)  to  be  paid  for  by  monthly  instalments, 
and  on  payment  of  the  full  price  agreed  upon,  it 
was  to  become  the  property  of  the  defendants. 
Until  this  had  been  done  it  was  to  remain  the 
property  of  C.  k.  Co.  Upon  one  instalment  being 
unpaid  C.  &  Co.  put  a  man  in  possession  of  the 
furniture,  and  the  defendants  executed  an  as- 
signment of  the  lease  of  the  hotel,  and  of  all 
their  personal  chattels  and  effects  including  the 
hired  furniture  to  C.  &  Co.,  and  afterwards  be- 
CAme  bankrupts.  The  trustee  in  bankruptcy 
claimed  the  furniture  on  the  ground  that  it  was 
at  the  date  of  the  bankruptcy  in  the  possession 
of  the  bankrupts  as  reputed  owners,  with  the 
consent  of  the  true  owners  C.  &  Co.  : — Held, 
that  the  assignment  of  the  whole  property  which 
was  duly  registered  was  an  act  of  bankruptcy, 
but  that  C.  k  Cc's  furniture  not  having  oeen 
paid  for  remained  their  property,  and  was  not  in 
the  order  and  disposition  of  the  bankrupts,  and 
did  not  pass  by  the  assignment ;  that  the  assign- 
ment was  good  so  far  as  it  was  a  mortgage  of  the 
leasehold,  bat  was  void  so  far  as  it  was  an  assign- 


ment of  personalty  as  being  an  act  of  bank- 
ruptcy, and  that  the  trustee  was  entitled  to  all 
the  personal  effects  of  the  bankrupts,  but  not  to 
the  hired  furniture.  Orawcour  v.  Salter ,  18 
Ch.  D.  30  ;  51  L.  J.,  Ch.  495 ;  45  L.  T.  62 ;  30 
W.  R.  21— C.  A. 

The  custom  of  hiring  furniture  for  the  pur- 
poses of  hotels  is  so  notorious  that  no  person 
giving  credit  to  an  hotel-keeper  is  entitled  to  as- 
sume that  the  furniture  of  which  he  is  in  pos- 
session is  his  own  property.  The  foundation  of 
the  doctrine  of  "  reputed  ownership, "  is  that  a 
man  has  been  permitted  to  obtain  false  credit : 
this  custom  is  so  common,  and  so  well  known, 
that  a  man  cannot  gain  false  credit  by  the  pos- 
session of  furniture.    lb. 

The  custom  of  letting  a  piano  out  on  hire 
under  an  agreement  by  which  upon  the  payment 
of  the  price  fixed  for  the  purchase  by  monthly  in- 
stalments extending  over  a  period  of  three  years 
the  hirer  becomes  the  owner  of  the  piano,  and 
which  is  known  as  "  the  three  years'  hire  sys- 
tem," is  a  well-established  and  good  custom,  and 
will,  therefore,  prevail  to  take  a  piano,  hired 
under  such  an  agreement,  out  of  the  order  and 
disposition  of  the  hirer  on  his  becoming  bank- 
rupt. Hattersley,  Ex  parte,  Blanshard,  In  re, 
8  Ch.  D.  601 ;  47  L.  J.,  Bk.  113  ;  38  L.  T.  619  ; 
26  W.  R.  636. 

Fiimitiire--Cnstom  of  Hiring.] — The  fact  that 
it  is  the  custom  of  furniture  dealers  to  let  out 
furniture  on  a  three  years'  hiring  and  purchase 
agreement  does  not  disentitle  the  general  public 
to  assume  that  an  ordinary  housSiolder  is  the 
real  owner  of  the  furniture  which  is  in  his 
house.  Brooks,  Ex  parte,  or  Pickering,  Ex 
parte,  Finolor,  In  re,  23  Ch.  D.  261  ;  48  L.  T. 
453  ;  31  W.  R.  833  ;  47  J.  P.  470— C.  A.  Affirm- 
ing 48  L.  T.  32. 

The  furniture  in  the  dwelling-house  of  a  trader 
having  been  seized  under  an  execution,  a  friend 
of  his  bought  it  from  the  sheriff  at  a  valuation, 
and  then  verbally  agreed  that  the  debtor  should 
continue  in  possession  of  it  and  use  it  as  befoi-e, 
paying,  by  way  of  rent,  interest  at  5  per  cent, 
per  annum  on  the  purchase-money,  until  he 
^ould  be  able  to  repurchase  it  at  the  price 
given  for  it.  This  arrangement  was  carried  out, 
and  the  debtor  remained  in  possession  of  the 
furniture  as  before,  until  he  filed  a  liquidation 
petition.  He  had  not  repurchased  it.  The 
trustee  in  the  liquidation  claimed  it  under  the 
reputed  ownership  clause.  It  was  admitted  that 
there  is  a  custom  for  furniture  dealers  to  let  out 
furniture  on  a  three  years'  hiring  and  purchase 
agreement,  but  there  was  no  other  evidence  as  to 
the  existence  of  any  custom  of  hiring  furniture  : 
— Held,  that  the  trustee  was  entitled  to  the  fur- 
niture,   lb. 


When   Pnrehase    Complete.]  —  By    a 


written  agreement,  R.  hired  furniture  of  the 
value  of  63/.  from  L.  &  Co.  R.  was  to  pay  for 
it  by  monthly  instalments.  In  the  event  of  non- 
payment of  any  instalment,  L.  &  Co.  might 
seize  and  remove  the  furniture  and  retake  pos- 
session of  it.  On  payment  of  all  the  instalments 
the  furniture  was  to  become  his  property,  but 
until  such  payment  it  was  to  remain  the  sole  pro- 
perty of  L.  &  Co.  This  agreement  was  not  re- 
gistered as  a  bill  of  sale.  The  furniture  com- 
prised  in  the  agreement  was  in  the  poL83ssion 
of  R.  at  the  commencement  of  his  bankruptcy  ; 
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— Held,  that  the  property  in  the  famitnie  did 
not  pass  to  him  until  all  the  instalments  had 
been  paid ;  that  neither  the  agreement  nor  the 
licence  to  seize  the  furniture  amounted  to  a*  bill 
of  sale  by  R.,  and  therefore  that  registration  was 
unnecessary.  Robertson,  In  re,  L&ioin,  Ike 
parte,  9  Ch.  D.  419  ;  47  L.  J.,  Bk.  94  ;  39  L.  T. 
12  ;  26  W.  R.  733— C.  A. 

« 

Option    of    Pnrohase  —  Distret a    by 

Leiior.] — ^Agreement  for  the  hire  of  railway 
waggons  for  the  term  of  five  years  at  a  yearly 
rent  of  102.  apiece,  with  power  to  the  lessors, 
when  the  rent  should  be  in  arrear  for  seven  days, 
to  distrain  goods  on  the  lessee's  premises,  and 
sell,  &c.,  as  landlords  may  on  distress  for  rent, 
the  lessee  at  the  end  of  the  term  to  have  the  op- 
tion of  purchasing  the  waggons  for  6s.  each. 
The  lessee  having  gone  into  liquidation,  the 
lessors  distrained  under  the  agreement.  The 
agreement  being  admitted  to  be  of  a  usual  cha- 
racter having  regard  to  the  sabject-matter,  a 
motion  in  an  action  by  the  debtor  and  the  receiver 
under  his  petition  to  restrain  proceedings  upon 
the  distress  was  refused.  The  agreement  and 
the  distress  thereunder  were  held  not  to  be  in 
fraud  of  the  general  creditors  in  the  lessee's 
bankruptcy.  A  power  to  distrain  will  not  by 
itself  in  an  ordinary  case  render  such  an  agree- 
ment fraudulent  against  creditors  in  bankruptcy. 
JjemuH  V.  Yorkshire  Railway  Waggon  Company, 
60  L.  J.,  Ch.  293  ;  29  W.  R.  466. 


HOMICIDE. 

See  CRIMINAL  LAW. 


HOPS. 


I.  Injury  70,— See  Cbiminal  Law. 
II.  Adultebatiok  of,— See  Hbalth. 


HORSE. 

I.  HlBINQ. 

1.  Rights  and  Liabilities  on  Contract. 

a.  On  Letting,  2152. 

b.  On  Hiring,  2153. 

2.  Liability  for  Injuries. 

a.  Of  Owner,  2154. 

b.  Of  Hirer,  2154. 

IT.  Contract  of  Exchange,  2155. 

III.  Sale. 

1.  Contract  of,  2165. 

2.  Sale  at  a  Repository,  2156. 

3.  Price  Agreed  upon,  2158. 

4.  Warra^y. 

a.  What  Amounts  to,  2158. 

b.  Construction  of,  2160. 
n.  Breach  of,  2160. 


d.  Duration  of,  2162. 

e.  By  Agents  or  ServantB,  2163. 
/.  Proof  of  Wananty,  2165. 

g.  Defence  of  Infancy,  2166. 
A.  Remedy  on  Breach,  2166. 
i.  Damages,  2167. 
j.  Pleadings  in  Actions, 
i.  Parties,  2168. 

11.  Ckims,  2168. 

iiL  Defence,  2169. 

IV.  Stolen  Horses. — See  Criminal  Law. 

y.  Stable  Keepers  and  Trainees. 

1.  Lien  of,  2169. 

2.  Rights  of  Customers,  2171. 

VI.  PosT-HoRSE  Duty,  2172. 


L    HIRmO. 
1.  Bights  and  Liabilities  on  Contract. 

a.   On   Letting. 

Action  by  Owner — ^Authority.] — In  an  acticm 
for  the  hire  of  a  horse,  if  it  appears  that  the 
animal  was  the  property  of  the  plaintiff,  but  let 
by  a  stable-keeper  to  the  defendant  for  a  pecn* 
niary  recompense,  the  judge  will  not  call  upon 
the  plaintiff  to  shew  that  he  was  anthorized  to 
let  horses  for  hire,  if  the  defendant  does  not  pro- 
duce any  statute  or  other  authority  niaking 
regulations  on  the  subject,  nor  in  the  absence 
of  such  authority  will  he  reserre  the  point. 
Ware  v.  Ju4a,  2  C.  &  P.  351. 


Evidenee  of  Agreement.] — In  an  action 


for  injury  done  to  a  horse,  proof  that  the  defen- 
dant, on  being  chai^ged  with  driring  it  from 
London  to  Chatham,  instead  of  to  Dartford, 
according  to  his  undertaking,  stated  that,  in 
fact,  he  only  drove  to  Dartford,  is  sufficient  to 
support  an  allegation  that  the  contract  was  to 
dnve  only  to  Dartford ;  and  it  is  not  necessazy 
to  offer  distinct  evidence  of  what  took  place  at 
the  time  when  the  agreement  was  made.     Ih. 

Horte  and  Carriage — ^Warranty  of  Fit&aas.] — 
A  person  letting  out  a  carriage  to  hire  for  a 
specific  purpose,  by  so  doing  warrants  that  it 
shall  be  reasonably  fit  for  that  purpose  ;  and  (if 
negligence  is  necessary  fo  be  proved)  it  is  ne^i- 
gence  in  any  one  to  let  out  to  hire  a  carriage  to 
convey  either  persons  or  merchandize,  without 
previously  taking  care  to  ascertain  that  it  is 
reasonably  safe.    Jones  t.  Page,  15  L.  T.  619. 

A  person  who,  on  hiring  a  carriage,  looks  at  it 
merely  to  test  its  capacity  to  hold  a  certain 
number  of  persons,  does  not  by  so  doing  select 
it  so  as  thereby  to  relieve  the  party  letting  it  to 
hire  from  liability  with  respect  to  its  sa£ety. 
lb. 

A.  having  agreed  to  convey  a  party  of  persons 
to  the  races  and  back  at  so  much  a  head,  hired  a 
carriage  from  B.  for  the  purpose,  which  broke 
down  on  the  journey  by  reason  of  some  defect 
in  one  of  the  wheels.  Some  of  the  injured  pas- 
sengers recovered  damages  from  A.  in  a  connty 
court : — Held,  that  A.  was  entitled  to  recover,  in 
an  action  against  B.,  for  breach  of  an  implied 
warranty  to  supply  a  carriage  reasonably  fit  for 
the  purpose,  the  amounts  which  he  had  been  so 
compelled  to  pay  to  his  passengers.    Ih., 

The  plaintiff  hired  from  the  defendant,  a  job- 
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master,  for  a  specified  jouruey,  a  carriage,  a  pair 
of  horses,  and  a  driver.  Daring  the  journey  a 
bolt  in  the  nnderpart  of  the  carriage  broke,  the 
splinter-bar  became  displaced,  the  horses  started 
off,  the  carriage  was  upset,  and  the  plaintiff 
injured.  In  an  action  against  the  defendant  for 
negligence,  the  jury  were  directed  that,  if  in 
their  opinion  the  defendant  took  all  reasonable 
care  to  provide  a  fit  and  proper  carriage,  their 
verdict  ought  to  be  for  him.  The  jury  found  a 
verdict  for  the  defendant,  and  in  particular  that 
the  carriage  was  reasonably  fit  for  the  purpose 
for  which  it  was  hired,  and  that  the  defect  in 
the  bolt  could  not  have  been  discovered  by  the 
defendant  by  ordinary  care  and  attention  : — 
Held,  that  the  direction  was  wrong,  for  that  it 
was  the  du^  of  the  defendant  to  supply  a 
carriage  as  fit  for  the  purpose  for  which  it  was 
hired  as  care  and  skill  could  render  it,  and  the 
evidence  was  not-  8U(ih  as  to  shew  that  the 
breakage  of  the  bolt  was,  in  the  proper  sense  of 
the  word,  an  accident  not  preventible  by  any 
care  or  skill,  or  to  warrant  the  finding  of  the 
jury  that  the  carriage  was  reasonably  fit  for  the 
purpose  for  which  it  was  hired.  Hyman  v.  Nye^ 
«  Q.  B.  D.  685  ;  44  L.  T.  919  ;  46  J.  P.  554. 

Frandnlent  Bale  by  Hirer.  ^— A  coachbuilder 
let  a  brougham  for  a  year,  and,  according  to  the 
custom  of  the  trade,  the  hirer's  arms  were 
painted  on  the  pands.  The  hirer  put  the 
brougham  up  for  sale  by  auction  at  Aldridge's, 
And  it  was  purchased  by  a  commission  agent 
and  horsedeaier  : — Held,  in  an  action  of  trover 
by  the  owner  against  the  purchaser  of  the 
brougham,  that,  by  allowing  the  arms  to  be 
painted  on  the  panels,  the  owner  did  not  render 
himself  responsible  for  the  fraudulent  sale  by 
the  hirer,  and  therefore  the  purchaser  must  be 
the  loser  in  the  transaction.  Marncr  v.  BankSj 
17  L.  T.  147  ;  16  W.  R.  62. 

A.  let  a  horse  on  hire  to  B.  for  one  month,  B. 
kept  it  for  two  months,  and  then  sold  it  to  G. : — 
Held,  that  A.  might  recover  the  value  of  the 
horse  from  C,  although  C.  had  acted  bon&  fide, 
and  had  paid  B.  the  full  value.  Shelly  v.  Ford, 
-5  C.  &  P.  313. 


b.    On   Hiring. 

Liability  to  PzoTid^  Food.]— The  law  will 
imply  that  a  peraon  who  hires  a  horse  is  bound 
to  provide  him  with  food  during  the  time  of 
«uch  hiring,  unless  there  is  an  agreement  to  the 
contrary.  Uandford  v.  Palmer,  5  Moore,  74  ; 
3  B.  &  B.  359. 

A  declaration  stated  that,  in  consideration 
that  the  plaintiff  would,  at  the  request  of  the 
defendant,  lend  him  a  horse,  the  latter  promised 
to  take  proper  care  of  him,  and  return  him  to 
the  plaintiff  in  as  good  a  condition  as  he  was  in 
At  the  time  of  the  promise,  or  pay  fifteen  guineas ; 
the  contract  proved  was,  in  addition  to  these 
terms,  that  the  defendant  should  find  the  horse 
meat  for  his  work  : — Held,  that  the  contract 
was  sufficiently  stated  in  the  declaration,  and 
according  to  its  legal  effect.    lb. 

lojnry  to  Hone.] — To  maintain  an  action  for 
n^ligence  against  the  hirer  of  a  horse  for  an 
injury  done  to  it  whilst  in  his  possession,  the 
owner  must  give  some  positive  evidence  of  such 
negligence.     Cooper  v.  JBarton,  3  Camp.  6,  n. 


TTser  of  Tired  Horse.]— After  a  hired  horse  is 
exhausted,  and  has  refused  its  feed,  the  hirer  is 
not  bound  to  use  it ;  and  if  he  afterwards  pur- 
sues his  journey  with  it,  he  is  liable  to  the  owner 
for  its  value.    Bi'ay  v.  Mayne,  Qow,  1. 

TTnslrilfalneei  of  Third  Person.]— If  upon  a 
hired  horse  being  taken  ill,  the  hirer  calls  in  a 
farrier,  he  is  not  answerable  for  any  mistakes 
which  the  latter  may  commit  in  the  treatment 
of  the  horse ;  but,  if  instead  of  that,  he  pre- 
scribes for  the  horse  himself,  and  from  unskil- 
f ulncss  gives  him  a  medicine  which  causes  his 
death,  although  acting  bon&  fide,  he  is  liable  to 
the  owner  of  the  horse  as  for  gross  negligence. 
DeaTie  v.  Keate,  3  Camp.  4. 


2.  Liability  fob  Injubibs. 
a.   Of   Owner. 

Employiiig  Driver.] — If  horses  are  hired  out 
to  draw  a  private  carriage,  but  are  driven  by  the 
servant  of  the  person  who  let  them,  he  will  be 
liable  for  any  injuiy  done  by  them.  Samuel  v. 
Wright;  5  Esp.  263. 

The  owner  of  a  carriage  hired  four  post-horses 
and  two  postillions  of  a  livery-stable  keeper  for 
the  day,  to  take  him  from  London  to  Epsom  and 
back.  In  returning,  the  postillions  dami^ed 
the  carriage  of  C. : — Held,  that  the  livery-stable 
Ifteper,  as  owner  of  the  horses  and  master  of 
the  postillions,  was  liable  to  C.  for  such  damage. 
Smith  V.  Lawrence,  2  M.  &  R.  1. 

Where  the  owners  of  a  carriage  were  in  the 
habit  of  hiring  horses  from  the  same  person  to 
draw  it  for  a  day  or  a  drive,  and  the  owner  of 
the  horses  provided  a  driver,  through  whose 
negligence  an  injury  was  done  to  a  third  party  : 
— Held,  that  the  owners  of  the  carriage  were 
not  liable  to  be  sued  for  such  injury,  ^larman 
V.  Barmtt,  6  M.  &  W.  499 ;  4  Jur.  969. 

Same  Driver  always  Employed  by  Hirers.  ] 

— Held,  to  make  no  difference  that  the  owners 
of  the  carriage  had  always  been  driven  by  the 
same  driver,  he  being  the  only  regular  coach- 
man in  the  employ  of  the  owner  of  the  horses, 
or  that  they  had  always  paid  him  a  fixed  sum 
for  such  drive,  or  that  they  had  provided  him 
with  a  livery  which  he  left  at  their  house  at  the 
end  of  each  drive,  and  that  the  injury  was 
occasioned  by  his  leaving  the  horses  while  so 
depositing  the  livery  in  their  house,    lb. 


b.  Of  Hirer. 

Appointing  Driver.]— Where  a  person  hired 
a  chariot  for  the  day,  and  appointed  the  coach- 
man and  furnished  the  horses  : — Held,  that  he 
was  properly  described  as  the  owner  and  pro- 
prietor thereof,  in  a  declaration  against  the  de- 
fendant for  an  accident  which  arose  from  his 
servant's  negligence  in  driving  against  such 
chariot.     Cr^t  v.  AlUon,  4  B.  &  A.  590. 

Joint  Hiring.  J — In  an  action  against  two  for 
negligently  driving  a  chaise,  if  the  two  hired  it 
jointly,  and  were  jointly  in  the  possession  of  it, 
both  are  liable  for  an  accident.  Davey  v. 
Chamberlain,  4  Esp.  229. 

But  it  is  otherwise  if  it  belonged  to  one  only, 
and  the  other  was  merely  a  passenger.    lb. 
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Hegligenee  of  Tliird  Person.]— A.  borrowed  of 
B.  a  horse  and  a  chaise,  and  went  in  it,  accom- 
panied bj  C,  on  an  excursion  of  pleasure,  C. 
driving.  By  C.'s  mismanagement  the  horse  and 
chaise  were  driven  against  and  injured  the  plain- 
tiff's horse  : — Held,  that  an  action  might  be 
maintained  for  the  injury  against  A.,  on  a  decla- 
ration charging  that  he  was  possessed  of  and 
driving  a  horse  and  a  chaise,  and  that  by  his 
negligent  driving  the  injury  was  occasioned. 
Wheatley  v.  Patrick,  2  M.  &  W.  660. 

Control  of  Driver.]  —  A  party,  consisting  of 
the  defendant  and  others,  hired  for  a  day's  ex- 
cursion a  carriage  and  post-horses,  driven  by 
postillions  who  were  the  servants  of  the  owners 
of  the  horses.  The  defendant  rode  upon  the  box. 
The  postillions,  in  endeavouring  to  force  their 
way  into  a  line  of  carriages,  overturned  a  gig 
and  seriously  injured  the  plaintiff,  who  was  in 
the  gig.  The  defendant,  at  the  time  and  after- 
wards, held  himself  out  as  responsible  for  the 
accident,  and  used  expressions  snewing  that  he 
had  a  control  over  the  postillions  at  the  time  it 
happened  : — Held,  that  he  was  liable  in  trespass. 
M'iavghlm  v.  Ptyor,  4  M.  &  G.  48 ;  '4  Scott, 
N.  R.  665  ;  Car.  &  M.  364. 


II.     CONTRACT  OF  EXCHANGE. 

If  A.  and  B.  agree  to  exchange  horses,  and  B. 
gives  a  sum  of  money  to  A.  to  bind  the  bargain, 
A.  may  maintain  an  action  against  B.  for  not 
delivering  his  horse,  without  alleging  any  delivery 
of,  or  offer  to  deliver  his  own  to  B, ;  for  the  pay- 
ment of  earnest-money  vests  the  property  of  A.'s 
horse  in  B.    Bach  v.  Owen,  5  T.  R.  409. 

A  plaintiff  agreed  to  exchange  his  horse,  war- 
ranted sound,  with  the  defendant,  for  another 
horse  and  a  sum  of  money :  the  horses  were  ex- 
changed, but  the  defendant  refused  to  pay  the 
money,  alleging  that  the  plaintiffs  horse  was  un- 
sound. In  an  action  on  the  agreement,  with 
counts  for  horses  sold  : — Held,  that  the  plaintiff 
might  recover  the  money  on  the  common  counts, 
though  he  failed  to  prove  the  agreement  as  stated 
in  the  special  count.  Seldcn  v.  Cox,  6  D.  &  R. 
277  ;  3  B.  &  C.  420. 


III.     BALE. 
1.   CONTRAOT  OF. 

Above  102.— Verbal  Agreement.]-— The  plaintiff 
sold  a  horse  to  the  defendant,  by  verbal  agree- 
ment, for  a  sum  above  10/.  The  bargain  was  for 
immediate  delivery,  but  the  plaintiff  requested 
the  defendant  to  lend  the  horse  to  him,  and,  by 
the  defendant's  consent,  the  plaintiff  kept  the 
horse.  Afterwards  the  defendant  refused  to  take 
the  horse.  The  jury,  on  the  question  being  put  to 
them,  found  that  the  bargain  was  complete  be- 
fore the  arrangement  as  to  the  loan  took  place  : 
— Held,  that  there  was  an  acceptance  of  the 
horse  by  the  defendant  within  the  exception  of 
s.  17  of  the  Statute  of  Frauds.  Marvin  v. 
WallU  or  Wallace,  6  El.  &  Bl.  726 ;  25  L.  J.. 
Q.  B.  369  ;  2  Jur.,  N.  S.  689. 

Where  it  was  agreed,  by  parol,  between  A.  and 
B..  that  A.  should  sell  B.  a  mare  and  a  foal,  and 
should,  at  his  own  expense,  keep  them  until  a 
certain  day,  and  that  A.  should  also,  for  a  given 
time,  keep  and  feed  a  mare  and  a  foal  belonging 


to  B.,  and  that  in  consideration  of  all  this,  B. 
should  fetch  away  A.'s  mare  and  foal  on  the  day 
named,  and  pay  him  302. : — Held,  that  this,  so 
far  as  it  related  to  the  sale  of  A.'s  mare  and  foaL 
was  a  contract  within  the  17th  section  of  the 
Statute  of  Frauds,  and  void  for  want  of  being  in 
writing,  no  point  having  been  made  at  the  trial 
as  to  the  yalue.  Harman  v.  Reeve,  18  C.  B.  587  ; 
26  L.  J.,  C.  P.  267. 

Subsequent    Letter     of     Aeknowledgnent,] 

— ^A.  and  B.  verbally  treated  for  the  purchase  oi 
a  horse  by  the  former  of  the  latter.  A  few  d^ys 
afterwards  B.  wrote  to  A.  that  he  had  been  in- 
formed that  there  was  a  misunderstanding  as  to 
the  price,  A.  having  imagined  that  he  had  bought 
the  horse  for  30/.,  B.  that  he  had  sold  it  for  30 
guineas.  A.  thereupon  wrote  to  B.,  proposing  to 
split  the  difference,  adding,  **  If  I  hear  no  more 
about  him  I  consider  the  horse  is  mine  at  30/.  15#/' 
No  reply  was  sent ;  no  money  was  paid,  and  the 
horse  remained  in  B.'s  possession.  Six  weeks 
afterwards  an  auctioneer  who  was  employed  by 
B.  to  sell  his  &rming  stock,  and  who  haid  been 
directed  by  B.  to  reserve  the  horse,  as  it  bad 
already  been  sold,  by  mistake  put  it  up  with  the 
rest  and  sold  it.  After  the  sale  B.  wrote  to  A.  a 
letter,  which  substantially  amounted  to  an 
acknowledgment  that  the  horse  had  been  sold  to 
him  : — Held,  that  A.  could  not  maintain  an 
action  against  the  auctioneer  for  the  conversion 
of  the  horse,  he  having  no  property  in  it  at  the 
time  the  auctioneer  sold  it, — B.*s  subsequent 
letter  not  having  (as  between  A.  and  a  stranger) 
any  relation  back  to  A.*s  proposal  Eelthaute  t« 
Bindley,  11  C.  B.,  N.  S.  869 ;  31  L.  J.,  C.  P.  2(H  ; 
6  L.  T.  157  ;  10  W.  R.  423. 

Alleged  Custom— DlBCOTery.] — A  horsedealer 
brought  in  a  claim,  in  an  action  for  the  admin- 
istration of  a  deceased  customer*s  estate,  for  a 
balance  of  account  alleged  to  be  due  in  respect 
of  the  sale  and  purchase  of  horses  for  the  testator. 
The  executrix  sought  discovery  from  him  of  the 
prices  which  he  had  obtained  for,  and  the  names 
of  the  persons  to  whom  he  had  sold,  the  horses. 
He  alleged  that,  according  to  the  custom  of  the 
trade,  he  had  acted  as  a  principal  and  not  as 
agent  in  the  matter,  and  therefore  that  nntH 
that  issue  was  determined  the  discovery  ought 
not  to  be  allowed.  Evidence  of  the  alleged 
custom  by  means  of  affidavits  of  other  horse- 
dealers  and  of  owners  of  horses  that  they  had  re- 
spectively bought  and  sold  horses  in  this  way 
was  tendered  by  him  : — Held,  that  the  evidence 
was  admissible  on  the  issue  that  the  custom  was 
not  unreasonable,  and  that  the  execatrix  was 
not  entitled  to  the  discovery  until  the  determi- 
nation  of  the  prior  question  whether  such  custom 
existed  or  not.  Leigh,  In  re,  Rowelijfe  v.  Leigh 
(^Sheward'i  claim'),  6  Ch.  D.  266  ;  37  L.  T.  557  ; 
25  W.  R.  783. 

2.    Sale  at  a  Rbpositobt. 

Hature  ol] — ^A  horse  repository  is  not  neces- 
sarily a  *' public  and  open  place*'  within  tiie 
meaning  of  those  words  in  the  16  3c  17  Vict.  c. 
62,  s.  1.  Hill  V.  BalU,  2  H.  &  N.  299  ;  27  L.  J^ 
Ex.  46  ;  3  Jur.,  N.  S.  692. 

A  sale  by  public  auction  at  a  horse  repository, 
out  of  the  city  of  London,  is  not  a  sale  in  market 
overt.  Lee  v.  Bayes  or  Rolrinxon,  18  C.  B.  599  i 
25  L.  J.,  C.  P.  249  ;  2  Jor.,  N.  S.  1093, 
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Hotioe  of  Bnles.] — Certain  rules  were  posted 
up  at  a  repository  for  horses,  regelating  sales  by 
private  contract  ther^ : — Held,  that  parties  con- 
tracting at  the  repository  having  notice  of  the 
rules,  impliedly  adopted  the  terms  of  the  rules. 
Bywater  v.  Richardson,  3  N.  &  M.  748  ;  1  A.  &  E. 
508. 

A  plaintiff  bought  a  horse,  warranted  sound, 
by  private  contract,  at  a  repository.  At  the  time 
of  sale  there  was  a  board  fixed  to  the  wall  of  the 
repository,  having  certain  rules  painted  upon  it, 
one  of  which  was,  that  a  warranty  of  soundness 
there  given  should  remain  in  force  till  noon  of 
the  day  following,  when  the  sale  should  become 
complete,  and  the  seller's  responsibility  termi- 
nate, unless  a  notice  and  a  surgeon's  certificate 
of  unsoundness  were  given  in  the  meantime.  The 
rules  were  not  particularly  referred  to  at  the 
time  of  this  sale  and  warranty.  The  horse  proved 
unsound,  but  no  complaint  was  made  till  after 
twelve  on  the  following  day.  The  unsoundness 
was  of  a  nature  likely  not  to  be  immediately  dis< 
covered  :  some  evidence  was  given  to  shew  that 
the  defendant  knew  of  it ;  and  the  horse  was 
shewn  at  the  sale  under  circumstances  favour- 
able for  concealing  it.  After  a  veidict  for  the 
plaintiff: — Held,  that -there  was  sufficient  proof 
of  the  plaintiff  having  had  notice  of  the  rules  at 
the  time  of  the  sale  to  render  them  binding  on 
him.     Ih, 

Held,  also,  that  the  rule  in  question  was  such 
as  a  seller  might  reasonably  impose,  and  that  the 
i^ts  did  not  shew  such  fraud  or  artifice  in  him 
as  would  render  the  condition  inoperative. 
lb. 

Validity  of  Bnles.]— The  court  will  take  into 
consideration  the  rules  of  an  auction  mart  in 
an  action  for  breach  of  warranty;  but  where 
the  sale  was  by  private  contract  those  rules 
cannot  prevail.  Tummons  y.  Oamm^llj  16  Jj.T. 
191.  See  Snmrt  v.  Hyde,  8  M.  &  W.  723 ;  1 
D.  N.  S.  60. 

What  constitutes  a  public  sale  at  a  horse  re- 
pository determined.    lb. 

Liability  for  Diseased  Animals.]  —A  declara- 
tion alleged  that  the  defendant  was  possessed  of 
a  horse,  and  knowing  it  to  be  afflicted  with 
glanders,  caused  it  to  be  sold  by  auction  at  a 
horse  repositoiy,  and  the  plaintiff,  believing  it  to 
be  in  a  healthy  state,  became  the  purchaser,  and 
paid  a  large  sum  for  it,  and  by  reason  of  its  dis- 
eased state  the  horse  was  utterly  worthless  to  the 
plaintiff,  and  he  paid  a  veterinary  surgeon  for 
examining  it ;  and  in  consequence  of  the  hoise 
being  put  into  the  plaintiff's  stable,  wherein 
another  horse  of  his  was,  that  horse  became  in- 
fected and  died  of  the  disease,  and  the  plaintiff  was 
obliged  to  pay  money  in  endeavouring  to  cure  it : 
— Held,  that  the  declaration  disclosed  no  cause  of 
action.  Hill  v.  Balh,  2  H.  &  N.  299 ;  27  L.  J., 
Ex.45;  » Jur.,  N.  S.  592. 

The  mere  fact  of  selling  a  glandered  horse  is 
not  an  illegal  act,  either  at  common  law  or 
under  16  k  17  Vict.  c.  62.    lb. 

To  bring  a  horse  infected  with  glanders  into  a 
public  place  to  the  danger  of  infecting  the  people 
is  a  misdemeanor  at  common  law.  Reff,  v.  Ifen' 
Aon,  Dears.  C.  C.  24. 

An  indictment  that  the  defendant  knew  that  a 
mare  which  he  brought  into  a  fair  was  glandered  : 
— Held,    good,   without  an  averment  that  he 


knew  that  the  glanders  was  a  disease  communi- 
cable to  mankind.    lb. 


3.  Pbice  Agreed  upon. 

Faots  not  Stoted  in  Claim.]— Proof  that  the 
defendant  agreed  to  sell  his  horse,  warranted 
sound,  to  the  plaintiff  for  312.  10«.,  and  at  the 
same  time  agreed  that  if  the  plaintiff  would  take 
the  horse  at  that  value,  he,  the  defendant,  would 
buy  another  horse  of  the  plaintiff's  brother  for 
14Z.  is.f  and  that  the  difference  only  should  be 
paid  to  the  defendant,  will  support  a  count  charg- 
ing only,  that,  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  horse  tot  311.  10*., 
the  defendant  promised  that  it  was  sound,  and 
that  in  fact  the  plaintiff  did  buy  the  horse  for 
that  price,  and  did  pay  to  the  defendant  the 
312. 10#.    Hands  v.  JBurtoji,  9  East,  349. 

Variance  by  Conditional  Promise.]— In  an 
action  on  a  warranty  of  a  horse,  the  consideration 
stated  for  the  warranty  was,  that  the  plaintiff 
would  purchase  the  horse  for  632. ;  but  the  con- 
sideration, as  proved,  was,  that  the  plaintiff 
would  give  that  sum,  and,  if  the  horse  was  lucky^ 
would  give  the  defendant  52.  more,  or  the  buying 
of  another  horse  : — Held,  no  variance,  the  con- 
ditional promise  omitted  in  the  declaration 
being  too  vague  to  be  legally  enforced,  and  not 
amounting  in  point  of  law  to  a  promise. 
Chithing  V.  Lynn,  2  B.  &  Ad.  232. 

A  plaintiff  purchased  a  horse  for  552.,  the  de- 
fendant warranting  him  sound,  and  agreeing  to 
give  12.  back  if  the  horse  did  not  bring  the  plain- 
tiff 42.  or  52.  The  averment  in  the  declaration 
was,  that,  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  horse  for  a  certain 

grice,  to  wit,  55/.,  the  defendant  undertook  the 
orse  was  sound  : — Held,  a  variance.    Blyth  v. 
Bampton,  3  Bing.  472  ;  11  Moore,  387. 

A  declaration  averred  the  consideration  for  the 
purchase  of  a  horse  to  be,  "  that  the  buyer  should 
give  a  large  price,  to  wit,  100  guineas."  Proof 
that  the  buyer  was  to  give  **  100  guineas  and  102. 
more,  if  the  horse  suited  him  :'* — Held,  no  vari* 
ance.     Cave  v.  Coleman,  3  M.  &  R.  2. 

Cross  Bargains.] — A  declaration  alleged,  that, 
in  consideration  that  the  plaintiff  would  buy  of 
the  defendant  a  horse,  at  a  **  certain  price  or  sum, 
to  wit,  the  sum  of  562.  16«.,"  he  promised  that  the 
horse  was  sound.  Breach,  that  he  was  unsound. 
At  the  trial,  it  was  proved  that  the  plaintiff,  who 
was  a  tailor,  agreed  to  give  for  the  horse  552. 
and  a  new  pair  of  breeches,  value  12.  16«. : — 
Held,  no  variance.  Saxty  v.  Wilkin,  11  M.  &  W. 
622  ;  1  D.  &  L.  281  ;  12  L.  J.,  Ex.  381 ;  7  Jur.  704. 

4.  WABBAjn?T. 

a.  What  Amonnta  to. 

Knowledge.] — If  a  seller  warrants  a  horse,  he 
does  it  at  his  own  peril  if  the  horse  is  unsound 
at  the  time  of  sale,  whether  he  knew  it  or  not. 
Anon.  Lofft,  146. 

Verbal  Bepreientation.] — ^A  verbal  representa- 
tion of  the  seller  to  the  buyer  of  a  horse  in  the 
course  of  dealing,  that  he  "  may  depend  upon  it 
the  hoise  is  perfectly  quiet  and  free  from  vice," 
is  a  warranty.     Cave  v.  Coleman,  3  M.  &  R.  2. 

To  the  name  of  a  mare  in  a  printed  catalogue 
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of  horses  to  be  sold  by  auction  were  appended 
the  words  "In  foal  to  Warlock."  Other  mares 
in  the  same  catalogue  were  described  as  having 
been  "served  by"  or  "stinted  to"  certain 
horses : — Held,  that  looking  to  the  expressions 
used  with  respect  to  the  other  mares  and  to  the 
nature  of  the  fact  represented,  the  words  must 
be  taken  as  intended  by  the  parties  to  amount 
to  a  warranty.     Gee  v.  lAciu,  16  L.  T.  357. 

Disclaimer  of  Knowledge.] — It  is  not  a  war- 
ranty to  sell  a  horse  as  of  the  age  stated  in  a 
written  pedigree,  if  at  the  time  the  seller 
declared  that  he  knew  nothing  of  the  horse's 
age  but  what  he  learnt  from  the  written  pedi- 
gree.   Dunlop  V.  Waugh,  Peake,  123. 

Immaterial  Bepresentatlons.] — ^Where  a  hoi^e 
was  sold  under  a  warranty  of  soundness,  but 
with  a  misrepresentation  as  to  the  place  from 
which  he  was  brought,  if  the  horse  answered  the 
warranty  at  the  time  of  the  sale,  the  misrepre- 
sentation as  to  the  place  from  which  he  came 
would  not  invalidate  ithe  contract.  Oeddes  v. 
PenningtOTi^  5  Dow,  164. 

Effoot  of  Fraud.] — If  a  horse  is  sold  with  a 
warranty,  any  fraud  at  the  time  of  the  sale  will 
avoid  it,  although  it  does  not  amount  to  a  breach 
of  the  warranty.  Steward  v,  Coesveltf  1 0.  &  P.  23. 

At  Time  of  Sale.] — A.  sent  his  horse  to  Tatter- 
sairs  for  sale  by  public  auction,  where  he  was  to 
be  sold  without  a  warranty.  On  the  day  prior 
to  the  intended  sale,  meeting  B.  at  the  stable 
and  seeing  him  in  the  act  of  examining  the 
horse^s  legs,  A.  said,  "  You  have  nothing  to  look 
for,  I  assure  you  he  is  perfectly  sound  in  every 
respect,"  whereupon  B.  replied,  "  If  you  say  so, 
I  am  perfectly  satisfied  ; "  and,  upon  the  faith 
of  the  representation  so  made  to  him  by  A., 
which  was  admitted  to  have  been  made  in  per- 
fect good  faith,  became  the  purchaser  : — Held, 
that  there  was  no  evidence  of  a  warranty  to  go 
to  a  jury,  the  representation  made  by  A.  on  the 
day  preceding  the  auction  forming  no  part  of 
the  contract  of  sale.  Hopkins  v.  Tanqverayy  15 
C.  B.  130 ;  2  0.  L.  R.  842  ;  23  L.  J.,  C.  P.  162  ;  18 
Jur.  608. 

A  defendant  who  had  a  horse  for  sale  at  a 
commission  stable,  meeting  the  plaintiff  at  Tat- 
tersairs,  and  being  informed  by  him  that  he  had 
been  looking  at  the  horse,  said,  "  He  is  a  good 
harness  horse ;  he  belonged  to  Baron  R.,  who 
sold  him  because  he  could  not  match  him."  The 
plaintiff  went  again  to  the  stable,  and  after 
having  had  the  horse  put  into  a  break,  agreed  to 
purchase  him  for  65/.  There  was  no  suggestion 
that  the  defendant  had  intentionally  misrepre- 
sented the  horse  ;  but  he  turned  out  to  be  a 
kicker.  The  jury  having  found  that  the  repre- 
sentation made  at  Tattersall's  was  part  of  the 
contract,  and  amounted  to  a  warranty  that  the 
horse  was  quiet  in  harness,  the  court  refused  to 
disturb  the  verdict.  Percital  v.  Oldacre^  18 
C.  B.,.N.  S.  338. 

The  general  rule  is,  that  whatever  a  seller 
represents  at  the  time  of  a  sale  is  a  warranty. 
If  a  person,  at  the  time  of  his  selling  a  horse, 
says,  "  I  never  warrant,  but  he  is  sound  as  far  as 
I  know  ;"  this  is  a  qualified  warranty,  and  the 
purchaser  may  maintain  an  action  upon  it,  if  he 
can  shew  that  the  horse  was  unsound  1x)  the 


knowledge  of  the  seller.     Wood  v.  Smith,  5  11. 
&  B.  124  ;  4  C.  &  P.  45  ;  M.  &  H.  539. 


When  Defects  Kaniftst.]  —  If  a  horse  has 
manifest  and  visible  defects  at  the  time  of  sale, 
they  are  not  included  in  a  general  warranty. 
Where,  therefore,  on  the  sale  of  a  racehorse,  the 
seller  told  the  purchaser  that  the  horse  was  a 
crib-biter,  and  he  also  had  a  splint,  which  was 
apparent : — Held,  that  a  warranty  that  the  horse 
was  sound,  wind  and  limb,  at  the  time  of  sale, 
did  not  extend  to  these  defects.  MargeUom.  t. 
Wriqht,  5  M.  &  P.  606  ;  7  Bing.  603.  And  Mte 
&  d,\U.k  Scott,  622  ;  8  Bing.  454. 

b.  Confltraotion  oL 

Where  a  plaintiff  brought  an  action  to  recover 
the  price  of  a  horse,  sold  under  the  following 
warranty,  viz.  "  To  be  sold,  a  black  gelding,  five 
years  old ;  has  been  constantly  driven  in  the 
plough  ;  warranted  : "  —  Held,  that  such  war* 
ranty  applied  to  soundness  only,  althoi:^h  some 
ambiguity  might  be  occasioned  by  the  particular 
structure  of  the  sentence.  Richardson  v.  Bnncn, 
8  Moore,  338  ;  1  Bing.  344. 

In  an  action  for  a  breach  of  a  warranty  on 
the  sale  of  a  horse,  the  purchaser  produced  the 
following  receipt,  signed  by  the  seller: — "Re- 
ceived of  A.  B.  (the  purchaser)  lOl.  for  a  grey 
four-years-old  colt,  warranted  sound  in  every 
respect : " — Held,  that,  in  the  absence  of  fraud, 
the  warranty  was  restricted  to  the  soundness  of 
the  animal,  the  age  being  mere  matter  of  repre- 
sentation or  description.  Budd  v.  Fairmaner, 
1  M.  &  Scott,  74  ;  8  Bing.  48 ;  5  C.  &  P.  78. 

Proof  that  a  horse  is  a  "  good  drawer "  only, 
will  not  satisfy  a  warranty  that  he  is  "a  good 
drawer,  and  pulls  quietly  in  harness."  (Mthrrd 
V.  Puncheon,  2  D.  &  R.  10. 

An  averment  that  the  defendant  warranted  a 
horse  to  be  sound  ;  proof  that  he  warranted  the 
horse  to  be  sound  everywhere,  except  a  kick  on 
the  leg : — Held,  that  this  was  a  qualified  war- 
ranty. Jones  V.  Cowley,  6  D.  &  R.  633  ;  4  B. 
&  C.  445.  And  see  Oarment  v.  Barrs,  2  Esp. 
673. 

0.  Breach  ofL 

TTnsoiindneM,  what  is.] — The  term  ''soimd," 
in  a  warranty  of  a  horse  or  other  animal,  implies 
the  absence  of  any  disease  or  seeds  of  disease  in 
the  animal  at  the  time,  which  actually  dimin- 
ishes, or  the  progress  of  which  would  cUminish, 
the  animal's  natural  usefulness  in  the  work  to 
which  it  would  properly  and  ordinarily  be  ap- 
plied. KiddeU  v.  Bumard,  9  M.  &  W.  668 ;  1 
Car.  &  M.  291  ;  6  Jur.  327. 

A  slight  disorder  in  a  horse  at  the  time  of  sale, 
not  calculated  permanently  to  diminish  his  use- 
fulness, and  from  which  he  ultimately  recovers, 
is  not  an  unsoundness  constituting  a  breach 
of  warranty.  Bolden  v.  Brogden,  2  M.  &  Rob. 
113. 

A  warranty  that  a  horse  is  sound,  is  not  false 
because  the  horse  labours  under  a  temporary  in- 
jury from  an  accident.  Oarment  v.  Barrs,  2 
Esp.  673. 

But  a  temporary  lameness,  rendering  a  horse 
less  fit  for  service,  is  a  breach  of  a  warranty  of 
soundness.     Elton  v.  Brogden,  4  Camp.  281. 

And  roaring  constitutes  unsoundness  in  a 
horse,  if  he  is  thereby  rendered  less  serviceable 
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for  a  permanency.  Onslow  t.  Eames,  2  Stark. 
81. 

But  roaring  is  not  unsoundness  in  a  horse, 
unless  it  is  shewn  to  proceed  from  some  disease 
or  organic  defect.  Bassctt  v.  CoWs,  2  Camp. 
523. 

A  nerved  horse  is  unsound.  Best  y.  Osborne^ 
R.  &  M.  290  ;  2  C.  &  P.  74. 

Crib-biting  is  no  such  unsoundness  in  a  horse 
as  to  entitle  a  purchaser,  who  has  bought  under 
a  general  warranty,  to  maintain  an  action  for  the 
breach  of  it  upon  this  fault  only.  JSroennenhurgh 
V.  Haycock,  Holt,  630. 

Crib-biting,  which  has  not  yet  produced  disease 
or  alteration  of  structure,  is  not  an  unsoundness, 
but  is  a  vice,  under  a  warranty  that  a  horse  is 
sound  and  free  from  vice.  Scliolefield  v.  Rohh,  2 
M.  &  Rob.  210. 

A  cough,  at  the  time  of  the  sale  of  a  horse,  war- 
ranted sound,  is  an  unsoundness,  though  it  is  after- 
wards cured  without  any  permanent  injury  to  the 
horse.     Coates  v.  Stephens,  2  M.  &  Rob.  157. 

A  cough,  unless  proved  to  be  of  a  temporary 
nature,  is  an  unsoundness,  and  a  verdict  for  the 
defendant  was  set  aside,  though  the  horse  had, 
the  next  day  af t^r  the  warranty,  been  rode  hunt- 
ing. Shillitoe  V.  ClaridgCj  2  Chit.  425.  And  see 
Xing  V.  Price,  2  Chit.  416. 

Bone  spavin  in  the  hock  is  unsoundness  in  a 
horse,  whether  it  produces  lameness  apparent  at 
the  time  of  the  warranty  or  not,  and  uiough  it 
may  not  produce  lameness  for  years  after.  Wat- 
son V.  Denton,  7  C.  &  P.  86. 

Mere  badness  of  shape,  though  rendering  the 
horse  incapable  of  work,  is  not  unsoundness. 
Dickenson  v.  FoUett,  1  M.  &  Rob.  299. 

Some  splints  cause  lameness,  others  do  not ;  a 
splint,  therefore,  is  not  one  of  those  patent  defects 
against  which  a  warranty  is  inoperative.  The  de- 
fendant, therefore,  having  warranted  a  horse 
sound  at  the  time  of  the  contract,  and  the  horse 
having  afterwards  become  lame  from  the  effects 
of  splint  visible  when  the  defendant  sold  him  : 
— Held,  that  the  defendant  was  liable  on  his 
warranty.  Margetson  v.  Wright,  8  Bing.  464  ; 
1  M.  &  Scott,  622  ;  S.  P.,  ifmith  v.  Bryant  or 
O'Bryan,  10  Jur.,  N.  S.  1107  ;  11  L.  T.  346  ;  13 
W.  R.  79. 

Defective  formation  or  badness  of  shape,  which 
has  not  produced  lameness  at  the  time  of  the  sale 
of  a  horse,  although  it  may  render  him  more  liable 
to  become  lame  at  some  future  time  (e.g. "  curby 
hocks  "),  is  not  an  unsoundness.  Broum  v.  £1- 
kington,  8  M.  &  W.  132. 

Where  a  horse  is  warranted  sound,  the  buyer 
cannot  recover  for  a  breach  of  the  warranty  unless 
he  shews  that  the  horse  was  unsound  at  the  time 
of  the  sale  ;  and  mere  defective  formation,  not 
producing  lameness  at  that  time,  is  not  an  un- 
soundness within  the  meaning  of  the  warranty. 
Bailey  v.  Forrest,  2  C.  &  K.  131. 

Any  defect  in  the  structure  of  ahorse,  whether 
congenital  or  arising  from  subsequent  disease  or 
accident,  that  diminishes  its  natural  usefulness, 
and  rendefs  him  less  than  reasonably  fit  for  pre- 
sent use,  is  unsoundness.  Holiday  v.  Morgan, 
1  El.  &  El.  1  ;  28  L.  J.,  Q.  B.  9  ;  5  Jur.,  N.  S. 
69. 

Convexity  in  the  formation  of  the  cornea  of  the 
eye  of  a  horse,  making  him  shortsighted,  and 
so  inducing  a  habit  of  shying,  is  such  a  defect. 
lb. 

ilneitioii  for  Jury.] — The  soundness  or  un- 


soundness of  a  horse  is  a  question  peculiarly  fit  for 
the  consideration  of  a  jury,  and  the  court  will 
not  set  aside  a  verdict  for  a  preponderance  of 
contrary  evidence.  Lewis  v.  Peak»,  7  Taunt. 
163  ;  2  Marsh.  431. 

Defecti  Due  to  Hifmanagement.] — Where  a 
horse  was  warranted  "  a  thorough  broke  horae  for 
a  gig,"  and  the  purchaser  had  no  opportunity  of 
using  him  in  a  gig  for  two  months,  but  other  per- 
sons had  done  so,  and  he  had  always  answered 
the  warranty,  but  after  that  time  the  purchaser 
himself  drove  him,  when  he  kicked  and  broke  the 
gig,  but  it  appeared  that  he  was  an  unskilful 
driver : — Held,  that  the  horse  answered  the 
warranty  at  the  time  he  was  sold,  and  that  his 
bad  demeanour  was  owing  to  unskilful  driving. 
Oeddes  v.  Pennington,  5  Dow.    164. 

d.  Diiration  of. 

Time  Limited  for  Batnmiiig.] — If  ahorse  sold 
at  a  public  auction  is  warranted  sound,  and  six 
years  old,  and  it  is  one  of  the  conditions  of  sale 
that  it  shall  be  deemed  sound  unless  returned  in 
two  days,  this  condition  applies  only  to  the  war- 
ranty of  soundness.  Bwc?tanan  v.  Pamshaw,  2 
T.  R.  745. 

Therefore,  where  a  horse  sold  with  such  a  war- 
ranty was  discovered  to  be  twelve  years  old  ten 
days  after  the  sale,  and  was  then  offered  to  the 
seller,  who  refused  to  take  him  : — Held,  that  an 
action  might  be  maintained  by  the  buyer  against 
the  seller,  and  his  right  to  recover  was  not 
affected  by  his  having  sold  the  horse  after  offer- 
ing him  to  the  seller,    lb, 

A  party  may  limit  a  warranty  of  soundness  of 
a  horse,  by  requiring  it  to  be  returned  within  a 
certain  time,  and  if  the  purchaser  fails  to  com- 
ply with  the  condJtion,  he  cannot  recover  on  the 
warranty,  although  the  seller  may  have  known 
of  the  unsoundness  at  the  time  of  the  sale.  By- 
water  v.  Riohurdson,  3  N.  &  M.  748  ;  1  A.  &  E. 
508. 

The  seller  of  a  horse  signed  the  following  docu- 
ment: — "Mr.  C.  bought  of  Mr.  G.  G.  a  brown 
horse,  six  years  old,  warranted  sound,  for  the  sum 
of  180Z.,  G.  G.  Warranted  sound  for  one  month, 
G.  G."  The  buyer  sent  to  the  seller  a  cheque, 
payable  to  order,  with  the  following  memorandum 
written  on  the  back.  "  This  check  is  received  by 
me  for  a  bay  hoi-se,  price  90^,  which  I  warrant 
sound  for  one  month  from  the  date  of  delivery.'* 
The  seller  indorsed  the  cheque,  but  did  not  sigH 
the  memorandum  : — Held,  first,  that  the  words 
"  warranted  sound  for  one  month  "  limited  the 
warranty  to  continue  in  force  for  one  month  from 
the  sale.  Chapman  v.  Otoyther,  1  L.  R.,  Q.  E. 
463  ;  35  L.  J.,  Q.  B.  142  ;  14  L.  T.  477  ;  14  W.  R. 
671 ;  7  B.  &  8.  417. 

Held,  secondly,  that  the  memorandum  on  the 
cheque  was  no  part  of  the  contract.    lb, 

Hotico  ol] — A  declaration  stated  that  in 

consideration  that  the  plaintiff  would  buy  of  the 
defendant  a  mare  at  a  certain  price,  the  defen- 
dant promised  that  she  was  sound,  and  averred 
as  a  breach  that  she  was  not  sound.  The  defen- 
dant pleaded  that  the  mare  was  sent  to  a  reposi- 
tory for  the  sale  of  horses,  to  be  sold  according  to 
certain  rules,  which  were,  that  "  a  warranty  of 
soundness  should  remain  in  force  until  noon  of 
the  day  after  the  sale,  when  it  would  be  complete, 
and  the  responsibility  of  the  seller  terminate, 
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unless  in  the  meantime  a  notice  and  certificate  of 
unsoundness  were  given  : "  that  the  sale  took 
place  subject  to  the  rules,  and  that  the  same  were 
agreed  to  by  the  parties,  and  that  such  notice  and 
certificate  were  not  given  within  the  time  limited: 
— Held,  that  the  plea  was  good,  and  that  it  did 
not  amount  to  the  general  issue.  Smurt  v.  Hyde^ 
8  M.  &  W.  723  ;  1  D.,  N.  8.  60. 

If  a  general  warranty  of  a  horse  is  proved  by 
parol  (the  written  contract  for  the  sale  not  being 
forth  coming),  the  fact  that  the  witnesses  who 
proved  it  saw  a  notice  board  on  the  seller's  pre- 
mises, requiring  the  return  of  an  unsound  horse 
within  six  days,  will  not  defeat  the  buyer's  action, 
but  it  will  be  left  to  the  jury  for  them  to  say 
whether  this  formed  any  part  of  the  original  con- 
tract. Best  V.  09home,  2  0.  &  P.  74  ;  R  &  M. 
296. 

Warranty  for  lubieqnent  Period.] — ^Where  a 
seller  informed  the  buyer  that  one  ox  two  horses 
he  was  about  to  sell  him  had  a  cold,  but  agreed 
to  deliver  both  at  the  end  of  a  fortnight  sound, 
and  free  from  blemish,  and,  at  the  expiration  of 
that  time,  the  horses  were  delivered,  but  one  had 
a  cough  and  the  other  a  swelled  leg,  which  was 
apparent  at  the  time  of  the  sale,  and  the  buyer 
brought  an  action  to  recover  the  price,  and  a  ver- 
dict was  found  for  the  seller ;  the  court  refused 
to  disturb  it,  or  grant  a  new  trial,  as  the  warranty 
did  not  apply  to  the  time  of  the  sale,  but  to  a  sub- 
sequent period.  Liddard  v.  Kain^  9  Moore,  356  ; 
2  Bing.  183. 

e.  By  Aflrents  or  Servants. 

When  Forbidden.] — If  a  horse-dealer  sends  his 
servant  to  market  with  a  horse,  and  desires  him 
not  to  warrant  it,  the  master  is  bound  if  he  does 
so ;  but  if  another  person  (not  a  horse-dealer) 
employs  his  servant  or  an  agent  to  sell  his  horse, 
and  desires  him  not  to  warrant  it,  and  such  ser- 
vant or  agent  does  so,  the  master  is  not  bound. 
Bank  of  Scotland  v.  WaUoHj  1  Dow,  45. 

Alteration.] — ^Where,  on  the  purchase  of  a 
horse,  the  vendor  hadg^ven  a  warranty  pf  sound- 
ness generally,  and  the  servant,  who  was  sent 
with  the  receipt  to  the  agent  of  the  other  party, 
inserted,  at  his  request,  but  without  a  special  or 
geneitll  authority  from  his  master,  warranted 
"sound  to  the  regiment:" — Held,  that  the 
master  was  not  bound  b^  this  alteration  of  the 
warranty,  notwithstanding  the  money  after- 
wards came  to  his  hands.  Strode  v.  byson^  1 
Smith,  400. 

Anthority  implied.] — A  servant  employed  to 
sell  a  horse  and  receive  the  price,  has  an  implied 
authority  to  warrant  the  horse  to  be  sound  ;  and 
in  an  action  upon  the  warranty  it  is  enough  to 
prove  that  it  was  given  by  the  servant,  without 
calling  him  or  shewing  that  lie  had  any  special 
authority  for  that  purpose.  A lexa nder  v,  Oihson^ 
2  Camp.  555. 

Son  acting  for  Father.]— In  an  action  on  the 
warranty  of  a  horse  sold  by  the  son  of  the  defen- 
dant as  agent  for  his  father,  a  part  of  the  defence 
being  that  the  son  had  no  authority  to  warrant,  it 
was  proposed  to  ask  a  witness  whether  on  the  day 
on  which  the  sale  took  place,  the  defendant's  son 
did  not,  in  answer  to  a  question  put  by  the  wit- 
ness as  to  the  price  of  the  horse,  say  that  he 


would  warrant  the  horse : — Held,  inadmissible,  as 
being  a  conversation  with  a  stranger ;  but  that, 
if  the  defendant's  son,  in  offering  the  horse  for 
sale,  had  offered  a  warranty,  it  might  have  been 
otherwise,  as  that  would  have  been  a  statement 
accompanying  an  act  done  in  the  oooise  of  his 
agency.    Allen  v.  Denstana,  8  C.  &  P.  760. 

Servant  merely  delivering  Horse.] — Although 
a  warranty  given  by  a  person  intrusted  to  sell 
prim&  facie  binds  the  principal,  the  warranty  of 
a  person  intrusted  merely  to  deliver  the  thing 
sold  is  not  primd,  facie  binding  on  the  principal, 
but  an  express  authority  must  be  shewn  ;  and, 
therefore,  where  a  horse  had  been  sold  by  A  to 
B.,  and  A.'s  servant,  on  delivering  the  horse  to  B., 
made  certain  statements,  and  signed  a  receipt  for 
the  price  of  the  horse,  containing  a  warranty  : — 
Held,  that  A  was  not  bound  by  the  statements 
or  receipt  of  the  servant,  as  no  express  authority 
to  give  the  warranty  was  shewn.  Woodin  t. 
Burford,  2  C.  &  M.  391 ;  4  Tyr.  264. 

Servant  Employed  on  one  Occaaion.] — A  servant 
of  a  person  not  making  it  his  business  to  deal  in 
horses,  who  is  employed  on  a  single  occasion  by 
his  master  to  sell,  by  private  sale,  a  horse,  is  not, 
by  reason  of  such  employment,  authorized  by  law 
to  bind  his  master  by  a  warranty ;  the  buyer, 
who  takes  the  horse  with  the  servant^s  warranty, 
must  take  the  risk  of  proving  the  servant's  autho- 
rity from  his  master  to  give  it.  Brady  v.  Todd^ 
9  C.  B.,  N.  S.  692  ;  30  L.  J.,  C.  P.  223  ;  7  Jur., 
N.  S.  827  ;  4  L.  T.  212  ;  9  W.  R.  483. 

In  an  action  for  the  breach  of  a  warranty  on . 
the  sale  of  a  horse  by  the  servant  of  a  private 
owner  at  a  fair  : — Held,  that  a  letter  from  the 
plaintifE's  attorney  to  the  defendant,  referring  to 
the  alleged  warranty,  and  averring  a  breach  of  it, 
and  an  answer  from  the  defendant,  simply  deny- 
ing that  there  had  been  any  breach  of  warranty, 
afforded  evidence  whence  the  jury  was  jostified 
in  finding  that  the  servant  had  authority,  in 
fact,  to  warrant.  Miller  v.  Laioton,  15  C.  B., 
N.  S.  834. 

When  Agent  a  Horse-dealer.] — Where  a  horse- 
dealer,  on  a  single  occasion,  employs  another 
horse-dealer,  who  occasionally  assists  in  his  busi- 
ness, to  sell  a  horse  for  him,  the  latter  has  an 
implied  authority  to  give  a  warranty  of  soand- 
ness ;  and  evidence  of  an  alleged  custom  among- 
horse-dealers  not  to  give  a  warranty  where  the 
purchaser  obtains  a  veterinary  sui^geon's  certifi- 
cate of  soundness,  is  not  admissible  to  contradict 
such  implied  authority.  Howard  v.  Shanard,  2 
L.  R.,  C.  P.  148  ;  36  L.  J.,  C.  P.  42  ;  15  L,  T.  183  ; 
16  W.  R.  45. 

Liability  of  Agent  to  Third  Parties— B«l!iiioe  to 
Action  by  Principal.] — To  an  action  by  husband 
and  wife,  in  right  of  the  wife  as  execatrix,  for 
money  had  and  received,  the  defendant  pleaded, 
as  to  35Z.,  that  that  sum  was  part  of  the  prices  re- 
ceived by  him  upon  the  sales  of  two  horses  of  the 
testator,  which  were  in  the  hands  of  the  pUintifb 
to  be  administered,  and  which,  under  an  authority 
given  by  them  to  the  defendant,  were  sold  by  him 
in  his  own  name,  and  warranted  sound  to  the  re- 
spective purchasers  ;  that,  at  the  time  of  the 
sales,  the  horses  respectively  were  unsound ; 
that  the  defendant,  from  the  time  of  the  receipt 
of  the  money  until  he  paid  the  same  as  after 
mentioned,  was  indebted  to  the  plaintiifs  in  35{., 
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payable  on  request,  for  the  money  so  received  by 
him  for  their  use,  and  always  was  resady  and  wil- 
ling to  pay  it  to  them  ;  and  that,  after  he  so  be- 
came indebted,  and  before  the  commencement  of 
the  suit,  he  was,  by  reason  of  the  breaches  of 
the  warranties  as  to  the  horses,  compelled  by  the 
persons  who  so  purchased  them,  without  any 
fault  on  his  part,  to  repay,  and  did  necessarily 
repay,  to  them  the  35/.,  and  the  residue  of  the 
prices,  whereby  the  debt  of  35/.  was  discharged  : 
— Held,  that  the  plea  was  no  answer  to  the  action. 
Field  V.  AU&n,  9  M.  &  W.  694. 

f.  Proof  of  Warranty. 

When  Verbal.]— The  defendant  gave  a  verbal 
warranty  of  a  horse,  which  the  plaintiff  there- 
upon bought  and  paid  for,  and  the  defendant 
then  gave  him  the  following  memorandum : — 
"  Bought  of  Q,  P.  a  horse  for  the  sum  of  11. 2s,  6d, 
Cr.  P. : " — Held,  that  parol  evidence  might,  not- 
withstanding, be  given  of  the  warranty.  Allefi 
V.  Pink,  4  M.  &  W.  HO ;  1  H.  &  H.  207. 

In  Letters.] — In  an  action  on  a  warranty  of  a 
horse,  letters  passing  between  the  plaintiff  and 
the  defendant,  in  which  the  plaintiff  writes, 
"  You  will  remember  that  you  represented  the 
horse  to  me  as  a  five  year  old,"  &c.,  to  which 
the  defendant  answers,  *'  The  horse  is  as  I  repre- 
sented it,"  are  sufficient  evidence  from  which 
the  jury  may  infer  that  a  warranty  was  given 
at  the  time  of  sale ;  and  it  is  not  necessary  to 
give  other  proof  of  what  actually  passed  when 
the  contract  was  made.  Salmon  v.  fVard,  2  C.  & 
P.  211. 

In  a  Baceipt.] — A  receipt  for  the  price  of  a 
horse  containing  a  warranty  of  soundness  may 
be  read  in  evidence  to  prove  the  warranty,  with- 
out an  agreement  stamp.  Skrine  v,  Elmore,  2 
Camp.  407. 

Consideration  not  Stated.] — In  an  action 

for  breach  of  a  warranty  of  the  soundness  of  the 
defendant's  mare,  the  plaintiff  in  his  declaration 
alleged,  that,  in  consideration  that  he  would  de- 
liver a  horse  of  his  to  the  defendant,  and  also  pay 
him  a  certain  sum  in  exchange  for  a  mare  of  the 
defendant,  the  latter  undertook  that  she  was  sound. 
In  order  to  prove  the  warranty  of  the  defendant's 
mare,  the  plaintiff  produced  a  receipt  written  by 
the  defendant,  and  given  on  the  payment  of  the 
money,  in  which  it  was  stated  that  both  the 
horse  and  mare  were  warranted  sound  : — Held, 
that  the  declaration  could  not  be  supported,  aa 
it  did  not  set  out  the  whole  dt  the  consideration, 
the  plaintiff  not  having  alleged  that  he  had  war- 
ranted his  horse  to  be  sound.  Cro$s  v.  Bartlett, 
3  M.  &  P.  537. 


Parol  Xridenee.] — A  horse  was  sold  under 

a  written  warranty,  contained  in  a  receipt  for 
the  purchase-money,  which  was  given  to  the 
buyer's  servant ;  the  son  of  the  seller  (who  was 
proved  to  have  been  present  when  the  bargain 
was  made,  and  to  have  acted  at  other  times  in 
his  father's  business,  but  never  to  have  sold  a 
horse  by  himself),  got  the  receipt  back  from  the 
servant  by  a  fraudulent  representation  : — Held, 
in  an  action  on  the  warranty  against  the  father, 
that,  under  such  circumstances,  parol  evidence 
of  the  contents  could  not  be  given,  but  that  the 
son  must  be  called  as  a  witness  :  the  son,  being 


called,  proved  that  he  went  for  the  receipt  by 
desire  of  a  person  named  Tawney,  the  ownei  of 
the  horse,  for  whom  his  father  sold  on  commis- 
sion, and  did  not  mention  the  subject  to  his 
father  till  he  had  obtained  it ;  his  father  then 
had  possession  of  the  receipt  for  a  very  short 
time,  after  which  it  was  sent  to  Tawney  ; — Held, 
that  this  fact  did  not  vary  the  case,  so  as  to  let 
in  the  parol  testimony.  Best  v.  Osborne,  2  C.  & 
P.  74  ;  R.  &  M.  290. 

ff.  Defence  of  Inikncy. 

Infancy  is  a  good  defence  to  an  action  on  the 
warranty  of  a  horse.  Howlett  v.  JIaswell,  4 
Camp.  118. 

Where  a  plaintiff  declared,  that,  having  agreed 
to  exchange  mares  with  the  defendant,  the  de- 
fendant by  falsely  warranting  his  mare  to  be 
sound  well  knowing  her  to  be  unsound,  falsely 
and  fraudulently  deceived  the  plaintiff  : — ^Held, 
that  infancy  was  a  good  plea  in  bar.  Chwn  v. 
Oreenhank,  2  Marsh.  485. 

h.  Bemedy  on  Breach. 

Damages.] — The  purchaser  of  a  horse  can  re- 
cover for  breach  of  a  warranty  in  an  action  for 
damages  only,  and  cannot  sue  for  money  had  and 
received,  as  on  a  failure  of  the  original  considera- 
tion, unless  there  was  a  stipulation  in  the  original 
I  agreement  for  rescinding  the  contract  in  such 
I  event,  or  unless  the  case  is  one  of  fraud.  Crovi' 
pertz  V.  Denton,  1  C.  &  M.  207  ;  1  D.  P.  C.  623  ; 
3  Tyr.  233. 

After  a  warranty  of  a  horse  as  sound,  the 
vendor,  in  a  subsequent  conversation,  said  that 
if  the  horse  was  unsound  (which  he  denied)  he 
would  take  it  again  and  return  the  money  :  this 
is  no  abandonment  of  the  original  contract, 
which  still  remains  open ;  and  though  the  horse 
is  unsound,  the  vendee  must  sue  upon  the  war- 
ranty, and  cannot  maintain  an  action  to  recover 
back  the  price  after  a  tender  of  the  horse.  Payne 
V.  Wliule,  7  East,  274  ;  3  Smith,  130. 

Besale  by  Purehaser.] — A  person  who  has  pur- 
chased a  horse  warranted  sound,  selling  it  again, 
and  then  repurchasing  it,  cannot,  on  discovering 
that  the  horse  was  unsound  when  first  sold,  re- 
quire the  original  vendor  to  take  it  back  again ; 
nor  can  he,  by  reason  of  the  imsoundness,  resist 
^  action  by  such  vendor  for  the  price.  But  he 
may  give  the  breach  of  warranty  in  evidence  in 
reduction  of  damages.  Street  v.  Blay,  2  B.  &  Ad. 
456. 

Betnm  of  Horse — Hotiee  of  TTnsoiindness.] — 

Where  a  horse  has  been  sold  warranted  sound, 
which  it  can  be  clearly  proved  was  unsound  at 
the  time  of  the  sale,  the  seller  is  liable  to  an 
action  on  the  warranty,  without  either  the  horse 
being  returned  or  notice  given  of  the  unsound- 
ness.   Fielder  v.  Starkin,  1  H.  Bl.  17. 

Where  a  horse  has  been  sold  under  a  warranty 
of  soundness,  the  seller  is  liable  to  an  action,  if 
the  horse  is  not  sound  at  the  time  of  sale,  though 
the  horse  is  returned,  and  though  the  buyer 
suffers  a  considerable  time  to  elapse  before  he 
complains  of  the  unsoundness,  or  offers  to  return 
the  norse.  Patteshall  v.  Tranter,  4  N.  &  M. 
649  ;  3  A.  &  E.  103  ;  1  H.  &  W.  178. 

In  an  action  for  the  recovery  of  the  price  of  a 
horse,  it  is  no  defence  that  the  warranty  was  not 
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tm^,  if  the  buyer  did  not  return  him  after  being 
apprised  of  the  defect,  bat  rendered  the  horse 
less  valuable  by  the  application  of  medicines. 
The  rendee's  remedy  is  an  action  against  the 
seller  for  a  defect  in  the  warranty.  CurtU  v. 
Hannay^  3  Esp.  82. 

Though  on  the  sale  of  a  horse  there  is  an  ex- 
press warranty  by  the  seller  that  the  horse  is 
souAd,  yet  if  it  is  accompanied  with  an  under- 
taking on  the  part  of  the  seller  to  take  the  horse 
again,  and  pay  back  the  purchase-money,  if  on' 
trial  he  shall  be  found  to  have  any  of  the  defects 
mentioned  in  the  warranty,  the  buyer  must  re- 
turn the  horse  as  soon  as  he  discovers  any  of 
those  detects,  in  order  to  maintain  an  action  on 
the  warranty,  unless  he  has  been  induced  to  pro- 
long the  trial  by  any  subsequent  misrepresenta-  • 
tion  of  the  seller.  Adam  v.  Richards,  2  H.  Bl.  i 
673. 

In  such  case  the  term  "  trial  *'  means  a  reason- 
able trial.    Ih, 

In  an  action  for  a  breach  of  a  warranty  of  a 
horse,  the  buyer  failed  to  prove  a  warranty  at 
the  time  of  sale  ;  and  it  appeared  that  he  had  re- 
turned the  horse  to  the  seller,  who  stated  that  he 
would  keep  it  without  prejudice,  but  afterwards 
used  and  offered  to  sell  it  to  a  third  person  : — 
Held,  that  by  so  doing  he  rescinded  the  original 
contract  of  sale  ;  and  the  jury  having  found  a 
verdict  for  the  buyer  for  the  sum  paid  for  the 
horse,  the  court  refused  to  disturb  it.  Lon^  v. 
Pretton,  2  M.  &  P.  262. 


Meaiure  of.  ] — Upon  the  breach  of  the  warranty 
of  a  horse,  if  the  horse  is  returned,  the  measure 
of  damages  is  the  price  paid  for  him  :  if  the 
horse  is  not  returned,  the  measure  of  damages  is 
the  difference  between  his  real  value  and  the 
price  given  :  if  the  horse  is  not  tendered  to  the 
seller,  the  purchaser  can  recover  no  damages  for 
the  expense  of  his  keep.  Caswell  v.  Coare,  1 
Taunt  666  ;  2  Camp.  82. 

Costs  of  Aetion  against  Pnrohasor.] — A.  sold 
and  warranted  a  horse  to  6.,  which  B.,  a  few 
days  afterwards,  sold  to  C.  The  horse  proved 
unsound,  and  C.  recovered  the  price  from  B.,  in 
an  action  of  which  A.  had  notice  : — Held,  that 

B.  was  entitled  to  recover  fym  A.,  not  only  the 
price  of  the  horse,  but  the  costs  of  the  action  by 

C.  Lewis  V.  Peat,  2  Marsh.  431  ;  8,  C,  nonk 
Lewis  V.  Peake,  7  Taunt.  163.  See  also  Oreen 
V.  Ch'eenbaek,  2  Marsh.  486. 

A  plaintiff  purchased  a  horse  of  the  defendant, 
with  a  warranty  of  soundness,  and  sold  it  with  a 
like  warranty  to  S. ;  some  months  afterwards  S. 
returned  the  horse,  finding  it  to  have  been  un- 
sound at  the  time  of  the  sale  ;  the  plaintiff  de- 
clining to  take  it  back,  S.  brought  an  action  on 
the  warranty  ;  the  plaintiff  gave  the  defendant 
notice  that  the  horse  was  returned  to  him  as  un- 
sound, and  an  action  brought ;  the  defendant 
disregarding  this  notice,  the  plaintiff  defended 
the  action  brought  against  him  by  S.,  and  failed. 
In  an  action  against  the  defendant  on  his  war- 
ranty, the  jury  finding  that  the  plaintiff  might, 
by  a  reasonable  examination  of  the  horse,  have 
discovered  that  it  was  unsound  at  the  time  he 
sold  it  to  S. : — Held,  that  the  plaintiff  was  not 
entitled  to  recover  as  special  aamage  the  costs 
incurred  by  him  in  the  defence  of  the  former 
action,  such  defence  being,  under  the  circum- 


stances, rash  and  improvident.  Wrigktup  v' 
Ciiamherlain,  7  Scott,  598 ;  2  Am.  28  ;  2  Jar' 
328. 

LoM  of  Proflta  OB  Beiale.] — A  declaration  on 
the  breach  of  a  wairanty  of  a  horse,  alleged,  by 
way  of  special  damage,  that  the  plaintiff  had  re- 
sold the  horse  at  an  advanced  price;  that  the 
horse  had  been  returned  to  him,  and  that  be 
had  lost  all  the  profit  which  he  would  have 
derived  from  the  resale  : — Held,  that  the  plain- 
tiff could  not  recover  the  difference  between  the 
two  prices,  it  not  being  averred  that  the  in- 
creased value  of  the  horse  was  owing  to  any  out- 
lay by  him  since  it  had  been  in  his  possessioii. 
Clare  v.  Maynard,  1  N.  &  P.  701  ;  6  A.  &  £. 
619  ;  1  W.,  W.  &  H.  274  ;  7  C.  &  P.  741. 

Cortifloate  of  Snrgoon — CouimI's  OpiaioiL] — 

Held,  at  nisi  prius,  that  A.  could  not  recover  the 
expenses  of  obtaining  a  certificate  of  nnsoiind- 
ness  from  the  Veterinaxy  College,  or  of  coansel*a 
opinion,  but  that  he  was  entitled  to  be  paid  the 
expenses  of  bringing  the  horse  to  London  (where 
he  had  brought  it  l^ore  the  resale),  and  of  its 
keep.    lb, 

Keep  of  Hone.] — In  an  action  for  the  breach 
of  a  warranty  of  soundness  of  a  horse,  the  de- 
fendant having  refused  to  take  back  the  horae, 
the  plaintiff  is  entitled  to  recover  for  the  keep 
for  such  time  only  as  would  be  required  to  re- 
sell the  horse  to  the  best  advantage.  M^Kensie 
V.  Haneocli,  R.  &  M.  436. 

And  Diflbrenco  on  Beiale.] — If  a  pezBon 

has  bought  a  horse  with  a  warranty,  which  has 
been  broken,  and  he  tenders  the  horse  back  to 
the  seller,  who  refuses  to  receive  it,  the  buyer  is 
entitled  to  keep  the  horse  for  a  reasonable  time 
till  he  can  fairly  sell  it,  and  may  recover  against 
the  seller  for  keeping  the  horse  during  that  time. 
EUU  V.  Chinnock,  7  C.  &  P.  169. 

Where  a  horse  warranted  sound,  turns  out  to 
be  unsound,  and  is,  after  notice  to  the  seller,  re- 
sold by  the  purchaser,  the  latter  may  recover 
not  only  the  difference  of  price  between  the  first 
and  second  sales,  but  also  for  the  keep  of  the 
horse  for  a  reasonable  time.  Ckesterman  v. 
Lamb,  4  N.  &  M.  195  ;  2  A.  &  £.  129. 

But  the  question,  whether  the  horse  has  been 
kept  an  unreasonable  time  before  the  resale,  is  a 
question  for  the  jury ;  and  if  the  seller  rests  his 
defence  on  the  soundness  of  the  horses,  and  does 
not  request  the  judge  to  put  the  question  of  time 
to  the  jury,  the  court  will  not,  upon  a  motion 
for  a  new  trial,  look  Into  the  evidence  upon  this 
point.    Ib» 

J.  Pleadings  In  Actions. 

i.  Partus, 

Diffsrent  Owners.] — If  two  persons  severally 
employ  a  dealer  to  sell  their  horses,  and  he  sells 
both  to  one  purchaser  at  an  entire  price,  and 
warrants  them  sound,  the  purchaser  cannot 
divide  the  contract,  and  bring  an  action  on  the 
warranty  against  one  of  the  sellers  in  respect  of 
the  unsoundness  of  his  horse.  SymmuU  v.  Cdrr^ 
1  Camp.  361. 

ii.  Ouims, 
A  declaration  stated  that  heietolore,  to  wit,  on. 
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the  29th  of  September,  1840,  in  oonsideration 
that  the  plaintiff  at  the  request  of  the  defendant 
luuL  bought  of  the  defendant  a  horse  for  302.,  he 
promised  the  plaintiff  that  the  horse  was  sound 
and  free  from  vice : — Held,  in  arrest  of  judg- 
ment, that  the  promise  appeared  to  have  been 
made  in  respect  of  a  precedent  executed  con- 
sideration ;  that  it  must  be  taken  to  have  been 
an  express  promise,  but  that  no  express  promise 
on  such  a  consideration,  though  executed  at  re- 
quest, could  extend  beyond  the  promise  which 
the  law  would  imply  while  the  consideration  was 
executory  ;  that  a^  the  time  of  sale  the  only  im- 
plied promise  was  to  deliver  the  horse  on  re- 
quest, and  that  after  the  sale  therefore  there 
was  no  consideration  for  the  subsequent  express 
promise  of  warranty.  Rotoarla  y.  Tlvomas^  2  G. 
&  D.  608  ;  3  Q.  B.  234  ;  6  Jur.  929. 

Where  the  whole  consideration  of  a  promise  is 
truly  stated,  and  also  all  such  part  oi  the  pro- 
mise itself,  the  breach  of  which  is  complained  of, 
it  is  not  necessary  to  state  in  the  declaration 
other  parts  of  the  promise,  not  qualifying  or 
varying  in  any  respect  the  parts  so  complained 
of  as  broken ;  as  where  the  plaintiff  declared 
that,  in  consideration  of  his  re-delivery  to  the 
defendant  of  an  unsound  horse,  which  he  had 
before  then  sold  to  the  plaintiff,  the  defendant 
promised  to  deliver  to  him  another  horse  in  lieu, 
which  should  be  worth  802.,  and  be  a  young 
horse,  and  then  alleged  a  breach  in  both  those 
respects: — Held,  sufficient,  though  the  proof 
was  not  only  of  a  promise  that  the  second  horse 
should  be  worth  802.  (which  it  was  not),  and  be 
a  young  horse,  but  also  of  a  warranty  that  it  was 
sound,  and  had  never  been  in  harness.  Miles  v. 
Sheward,  8  Bast,  7. 


iii.  Defence, 

A  declaration  stated,  that  the  defendant  un- 
dertook and  promised  that  the  horse  was  sound 
and  quiet  in  harness.  He  pleaded  that  he  did 
not  promise  as  alleged.  The  evidence  was,  that 
he  had  said  that  the  horse  was  quiet  and  sound 
in  all  respects  : — Held,  first,  that  the  proof  satis- 
fied the  sulegation  ;  and,  secondly,  that  he  could 
not  under  the  plea  give  any  evidence  tending  to 
shew  that  the  horse  was  not  unsound.  SmiVb  v. 
Parsons,  8  C.  &  P.  199. 


rV.    STOLEN  HORSES. 
See  Cbiminal  Law. 

V.    STABLE-KEEPERS  AND  TRAINERS. 

1.  Lien  of. 

Parting  with  Ponession— Fraud.] — A  stable- 
keeper,  by  special  agreement,  may  acquire  a  lien 
on  horses  for  their  keep  ;  and  if  the  owner,  to 
defeat  such  lien,  gets  them  away  by  fraud,  the 
stable-keeper  has  a  right  to  get  possession  of 
them,  and  for  so  doing  he  will  not  be  answerable 
in  trover  :  for  the  lien  is  not  put  an  end  to  by 
the  parting  with  the  possession  under  such  cir- 
cumstances. Wallace  v.  Woodgate,  1  C.  &  P. 
575  ;  R.  &  M.  193. 

For  what  Oharges.] — A  livery-stable  keeper 
has  a  lien  for  the  keep  and  exercise  of  a  horse 
sent  to  him  for  the  purpose  of  being  trained. 


Beva/n  v.   Waters,  3  C.  &  P.  620 ;  M.  &  M.  236. 
See  Jackson  v.  Cummins,  5  M.  &  W.  342. 

A  person  to  whom  a  horse  is  delivered  to  be 
stabled,  taken  care  of,  fed,  and  kept,  has  no  lien 
on  him  for  the  expense  incurred  in  so  doing. 
Judson  V.  EtheHdge,  1  C.  &  M.  743  ;  3  Tyr.  954. 

Semble,  that  the  trainer  of  race-horses  has  a 
lien  on  them  fos  his  charges  for  exercising  and 
training.  Jaeohs  v.  Latour,  2  M.  &  P.  201 ;  5 
Bing.  130.  See  Jackson  v.  Cummins,  6  M.  &  W. 
342. 

A  mare  having  been  placed  with  a  livery-stable 
keeper,  who  advanced  money  to  the  owner,  it 
was  agreed  that  she  should  remain  as  a  security 
for  the  repayment  of  the  sum  advanced,  and  for 
the  expenses  of  her  keep  : — Held,  that  the  stable- 
keeper  had  a  lien  on  the  mare.  Donatty  v. 
Crowther,  11  Moore,  479. 

A.  sent  a  mare  to  B.,  a  farmer,  to  be  covered  by 
a  stallion  belonging  to  him.  The  contract  and 
its  performance  took  place  on  a  Sunday.  B.  after- 
wards detained  the  mare,  and  refused  to  deliver 
her  up,  unless  paid  as  well  the  fees  due  on  that 
occasion  as  a  certain  sum  claimed  upon  a  general 
account : — Held,  first,  that  B.  was  entitled  to  a 
lien  for  the  fees.  Scarf e  v.  Morgan,  4  M.  &  W. 
270. 

Held,  secondly,  that  such  a  contract  was  not 
void  within  the  29  Car.  2,  c.  7,  s.  1,  it  not  being 
one  made  by  B.  in  the  exercise  of  his  ordinary 
trade.    Ih, 

Held,  thirdly,  that  even  if  it  was  void,  the 
contract  having  been  executed,  the  lien  attached. 
lb. 

Held,  fourthly,  that  the  claim  made  by  B.  to 
retain  the  mare  in  respect  of  two  sums,  for  one 
of  which  the  lien  could  not  be  sustained,  was  not 
a  waiver  of  his  lien  as  to  the  other  sum,  and  did 
not  dispense  with  the  necessity  of  a  tender  of 
that  sum.    Ih, 

A  livery-stable  keeper,  who  employs,  at  the  re* 
quest  of  the  owner  of  a  horse,  a  veterinary  surgeon 
to  attend  the  horse  whilst  standing  at  livery,  has 
no  lien  on  such  horse  for  the  charges  of  such 
veterinary  surgeon.  Orchard  v.  Backstraw,  9 
C.  B.  698  ;  19  L.  J.,  C.  P.  303  ;  14  Jur.  606. 

Destroyed  by  Agreement.] — The  labour  and 
skill  expended  by  a  trainer  on  race-horses  in- 
trusted to  him  for  the  purpose  of  being  trained, 
is  such  as  may  on  general  principles  give  him  a 
lien  on  the  horses  against  the  owner.  But  this 
light  of  lien  may  be  destroyed  by  any  agreement 
or  usage  consistent  with  the  continuing  right  of 
possession  by  the  trainer.  Forth  v.  Simpson,  13 
Q.  B.  680  ;  18  L.  J.,  Q.  B.  263  ;  13  Jur.  1024. 

An  owner  of  race-horses  intrusted  them  to  A., 
for  the  purpose  of  having  them  trained  to  run  at 
races  generally.  During  the  time  the  horses 
were  with  him,  they  were  (according  to  the  usage 
in  such  cases)  sent,  in  charge  of  his  servants,  to 
run  at  such  races  as  the  owner  selected.  They 
were  placed  in  stables  hired  by  A.  until  the  race, 
and  were  then  ridden  by  jockeys  selected  and 
paid  by  the  owner.  The  owner  frequently 
selected  one  of  A.'8  servants  as  his  jockey.  After 
the  race  the  horses  were  re-delivered  to  A.'s  ser- 
vants, and  taken  back  by  them  to  the  stables  : — 
Held,  that  under  these  circumstances  A.  had  no 
lien  on  the  horses.    lb. 

Bight  of  Agister.] — ^An  agister  of  cattle  has  no 
lien  at  common  law.  Jachsvn  v.  Cummins,  6 
M.  &  W.  342. 
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The  plaintifTs  cow  was  agisting  in  a  field  of 
the  defendant,  and  he  agreed  that  it  should  re- 
main there  until  the  payment  of  a  debt  due  from 
him  to  the  defendant,  except  only  when  taken 
oat  for  the  purpose  of  milking,  and  that,  if  it  was 
not  returned,  defendant  should  be  at  liberty  to 
take  it  wherever  it  was,  and  keep  it  till  the  debt 
was  paid.  The  cow  was  taken  away,  and  de- 
tained  by  the  plaintiff.  In  an  action  for  retaking 
it: — Held,  that  the  agreement  gave  the  defen- 
dant a  lien,  which  was  not  lost  by  dispossession, 
and  supported  a  plea  that  the  cow  was  not  the 
property  of  the  plaintiff.  Ri/rhards  v.  Symans, 
8  Q.  B.  90 ;  15  L.  J.,  Q.  B.  35  ;  10  Jur.  6. 

2.  Rights  of  Customebs. 

Horses  Lent  pending  Ezoliange— Bankmptey 
of  Dealer.  ]-^A  horse-dealer  sent  a  pair  of  horses 
to  a  customer  in  exchange  for  another  pair,  for 
which  she  had  paid  170Z.,  but  which  she  had  re- 
turned as  not  being  according  to  warranty.  He 
requested  the  customer  to  keep  the  second  pair 
until  he  could  supply  a  suitable  pair.  She  ac- 
cordingly used  the  horses  until  the  horse-dealer 
became  bankrupt,  when  it  was  found  that  the 
horses  belonged  to  a  third  person  who  had  in- 
trusted them  to  the  bankrupt  on  such  general 
terms  that  the  county  court  judge  had  held  that 
they  were  in  the  bankrupt's  order  and  disposi- 
tion at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner.  The  customer  claimed 
a  lien  upon  the  horses  : — Held,  that  the  bank- 
rupt could  not  create  such  a  lien,  and  that  they 
must  be  given  up  to  the  trustee.  Sillenee^  In  re, 
Roy,  Ex  parte,  7  Ch.  D.  70 ;  47  L.  J.,  Bk.  36  ; 
37  L.  T.  508  ;  26  W.  R.  82. 

Animals  at  liyery— Distress.] — The  horse  of  a 
customer  standing  at  livery  in  the  stables  of  a 
liveiy-stable  keeper  is  not  exempt  from  distress 
for  rent  due  to.  the  landlord  of  the  premises. 
Partont  v.  Gingell,  4  C.  B.  546  ;  16  L.  J.,  C.  P. 
227;  llJur.  437. 

Carriage  kept  at  Stable — Safety  of.] — The  ob- 
ligation of  a  livery-stable  keeper,  who  for  reward 
receives  carriages  for  safe  keeping,  as  to  the 
building  in  which  the  carriages  are  kept,  is  to 
take  reasonable  care  that  the  building  in  which 
the  carriages  are  placed  is  in  a  proper  state,  so 
that  the  things  therein  deposited  may  be  reason- 
ably safe  in  it.  Searle  v.  Laverick,  9  L.  R., 
Q.  B.  122  ;  43  L.  J.,  Q.  B.  43  ;  30  L.  T.  89  ;  22 
W.  R.  367. 

He  is  not  responsible  for  the  fall  of  the  build- 
ing by  the  careless  or  improper  conduct  of  the 
builder  of  which  he  had  not  notice.    Ih, 

A  livery-stable  keeper  employed  a  builder  (not 
a  servant  of  the  former,  but  an  independent  con- 
tractor) to  erect  on  part  of  his  yard  a  building, 
of  which  the  lower  part  was  a  shed  for  the  re- 
ception of  carriages  for  reward.  The  plaintiff 
deposited  two  carriages  with  the  defendant  for 
safe  keeping,  which  were  placed  in  the  above- 
mentioned  £ed.  Whilst  the  carriages  were  there 
the  building  was  blown  down  by  a  high  wind, 
and  the  carriages  were  injured.  The  builder  was 
one  whom  a  careful  and  prudent  person  might 
trust,  and  the  defendant  had  no  notice  of  any 
negligence  on  the  builder's  part.  An  action 
having  been  brought  by  the  plaintiff  against  the 
defendant,  evidence  was  offered  at  the  trial,  on 
the  part  of  the  plaintiff,  to  shew  that,  owing  to 


the  neglect  of  the  builder  and  his  workmen^  the 
building  was,  in  fact,  unskilfully  built  and  im- 
safe,  and  that  this  was  the  cause  of  the  £el1L  The 
judge  rejected  this  evidence  and  nonsaited  the 
plaintiff  : — ^Held,  that  this  evidence  was  rightly 
rejected  and  that  the  nonsuit  was  right    lb. 


VL    POST-HORSE   DUTY. 

Information — ^Vegleet  of  Itegolations.]-— The 
2  &  3  Will.  4,  c.  120,  s.  74,  required  every  licensed 
postmaster  to  insert  in  the  excise-olBce  weekly 
account  rendered  by  him  to  the  excise,  certain 
particulars  of  each  respective  letting  of  horses  to 
hire  by  him  during  that  week  ;  and  in  cases  of 
neglect  to  insert  such  particulars  in  the  weekly 
account  rendered  by  him  subjected  him  to  a 
penalty.  A  count  in  an  information  framed 
upon  that  section,  after  stating  that  the  de- 
fendant was  a  licensed  postmaster,  and  that  he 
had  had  delivered  to  him  blank  forms  of  the 
excise  office  weekly  accounts,  and  that  he  had 
let  to  hire  horses,  upon  which  letting  to  hire 
duties  became  payable,  stated  that  the  defcmdant 
did  not  nor  would  at  any  time  truly  insert  in 
the  weekly  account  by  him  made  and  rendered, 
as  required  by  the  statute,  the  particulars  of 
such  letting  for  hire ;  but  on  the  contrary  that 
he  neglected  to  insert  in  his  weekly  account 
made  and  rendered  as  aforesaid,  each  of  the 
particulars  of  such  letting  to  hire,  as  required  by 
the  statute  : — ^Held,  bad,  in  arrest  of  judgment, 
it  being  consistent  with  the  count  that  the  de- 
fendant had  not  ever  rendered  any  weekly 
account  whatever.  AtL-Gm,  v.  Shillibeer,  3 
Ex.  71  ;  18  L.  J.,  Ex.  481. 

The  81st  section  inflicted  a  penalty  on  every 
licensed  postmaster  who  should  wilfully  conceal 
the  letting  of  any  horse  for  hire,  or  who  should 
make  or  render  any  &lse  or  fraudulent  account 
concerning  duties  payable  by  him  in  respect  of 
such  letting  to  hire,  or  who  should  be  guilty  of 
any  other  fraudulent  contrivance  whatsoever, 
with  intent  to  defraud  the  crown  of  duties  : — 
Held,  that  the  latter  part  of  the  clause  applied 
to  all  the  antecedents ;  and  that  a  count  in  an 
information  for  rendering  a  false  and  f raudnlent 
weekly  account  of  duties,  which  did  not  contain 
any  averment  that  the  defendant  rendered  it 
with  intent  to  defraud  the  crown  of  the  duties, 
was  bad  in  arrest  of  judgment.    lb. 

Costs.]— On  an  information  for  penalties 

under  2  &  3  WilL  4,  c.  120,  a  second  coant 
charged  the  defendant  with  twenty  penalties  of 
201.  each  ;  the  crown  obtained  a  verdict  for  one 
penalty : — Held,  that  the  crown  was  entitled  to 
the  costs  in  respect  of  that  penalty  only,  and 
not  of  the  other  nineteen,  npon  which  the  de- 
fendant had  obtained  a  verdict.  AU.-Oem.  v. 
ShUlibeer,  7  D.  &  L.  236  ;  4  Ex.  606  ;  19  L.  J., 
Ex.  115. 


Assessment  for  Sates.] —Where  assessors  had 
assessed  an  inhabitant  of  a  district  for  which 
they  were  appointed,  to  duties  payable  by  him  as 
a  horse-dealer,  under  48  Geo.  3,  c.  55,  schedule 
(H.),  and  52  Geo.  3,  c.  93,  schedule  (H.),  and 
upon  refusal  to  pay  the  same  a  distress  bad 
been  levied  on  his  goods  : — Held,  upon  replevin 
brought  for  the  go(^  so  taken,  that  such  an  as- 
sessment was  an  answer  to  the  action,  and 
that  an    allegation    in   the   avowry  that   the 
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plaintiff  did  in  fact  exercise  the  trade  and 
business  of  a  horse-dealer,  was  immaterial. 
AUen  v.  Sharp,  2  Ex.  362  ;  17  L.  J.,  Ex.  209. 

Letting  for  Pott] — The  letting  of  a  horse  to 
hire  for  the  purpose  of  going  upon  business  from 
one  town  to  another  and  back  again  in  the  com- 
pass of  a  day's  jonmey,  was  not  such  a  letting  to 
nire  as  snbjecteid  the  owner  of  the  horse  to  the 
penalty  imposed  by  25  Geo.  3,  c.  51,  s.  4,  though 
he  had  not  the  licence  which  persons  letting 
horses  to  hire  for  the  purpose  of  travelling 
post  were  required  to  take  out  by  that  statute. 
Jtex  V.  Tooley,  3  T.  R.  69. 

Additional  Horses.] — ^Additional  horses  hired 
under  a  contract  to  assist  in  drawing  a  stage- 
coach up  a  hill  were  not  subject  to  the  post- 
horse  duty  of  1}^.  a  mile,  under  67  Geo.  3, 
c.  59.  Dotose  v.  Garrett,  7  Moore,  441 ;  1 
Bing.  107. 

Coaeh  licence.] — A  coach  licence  under  a 
local  act,  to  be  used  as  a  stage,  is  not  protected 
by  such  licence  from  the  post-horse  duties,  if 
hired  wholly  by  an  individual  to  perform  a 
journey.    Fuge  v.  Coehram,  1  Price,  317. 

Compositioii  for  Baddle-horfes.]— A  composi- 
tion for  saddle-horses  under  59  Geo.  3,  c.  51,  did 
not  protect  the  owner  of  such  horses  &om  his 
liability  to  pay  the  duty  imposed  by  1  Geo.  4, 
o.  88,  s.  3,  where  the  same  horses  were  let  to  hire 
to  be  used  in  travelling.  Hampden  v.  Hodgkin- 
4fm,  2  D.  &  B.  625. 

Oeeasional  Passengers.] — The  defendant  being 
licensed  to  let  post-horses,  Agreed  with  the  pro- 
prietors of  a  weekly  newspaper  to  convey 
several  of  the  numbers  from  N.  to  L.,  and 
deliver  them  there  every  Friday,  on  being  paid 
twelve  shillings  per  week  for  such  conveyance. 
The  papers  were  regularly  conveyed  by  the  de- 
fendant or  his  boy,  sometimes  on  horseback  and 
sometimes  in  a  one-horse  chaise.  The  defendant 
now  and  then  carrieda  passenger  in  his  chaise, when 
he  paid  the  duty,  and  generally  carried  parcels 
for  hire  from  N.  to  L.  for  different  persons  : — 
Held,  that  he  was  not  liable  to  the  duties  im- 
posed by  25  Geo.  3,  c.  61,  or  44  Geo.  3,  c.  98, 
schedule  (B.),  as  it  did  not  constitute  a  letting  to 
hire  for  the  purpose  of  travelling  within  those 
statutes.    Dorte  v.  Everard,  2  Moore,  737. 

Horses  for  Becreation.] — Horses  hired  merely 
for  the  pleasure  and  recreation  of  the  rider  were 
not  liable  to  the  duties  imposed  by  44  Geo.  3, 
c.  98,  and  1  Geo.  4,  c.  88.  To  make  them  liable 
to  such  duties,  they  must  be  let  to  be  used  in 
travelling.  Ramtden  v.  Oihhs,  2  D.  &  R.  617  ; 
I  B.  &  C.  319. 

Payment  by  Job.]^A  coach  and  horses  hired 
at  Portsea  to  take  a  party  to  the  theatre  at  Ports- 
mouth, and  to  bring  back,  a  specific  sum  being 
charged,  was  a  letting  to  hire  of  horses  by  the  stage, 
to  be  used  in  travelling,  and  liable  to  a  duty  of  one- 
fourth  on  the  amount  charged,  under  44  Geo.  3, 
c.  98,  s.  8.  So,  where  a  chaise  and  horses  were 
hired  to  take  a  party  out  to  dinner,  and  to  bring 
back.  Mourning-coaches  hired  to  take  up  at  a 
distant  place,  and  carry  thence  persons  to  the 
place  ot  interment,  for  which  a  specific  sum  is 
charged,  are  liable  to  the  same  duty  ;  and  such 


coaches  are  not  exempted  by  reason  of  carrying 
a  corpse,  if  living  persons  go  along  with  it  in 
the  carriage.  White  v.  BeazUy,  1  B.  &  A.  166. 
The  letting  to  hire  a  hearse  and  four  horses,  by 
a  person  licensed  to  let  horses  for  the  purpose  of 
conveying  a  corpse  from  T.  to  B.  to  be  buried, 
for  which  the  person  letting  charged  and  received 
a  specific  sum  for  the  job,  and  not  after  the  usual 
or  any  certain  rate  per  mile,  was  not  liable  to  the 
post-horse  duty.    Smith  v.  Mo$t,  3  M.  &  8.  15. 

Priyato  Express.] — A  person  who  lets  a  horse 
to  hire  to  carry  a  private  express  must  take  out 
a  licence  under  25  Geo.  3,  c.  51,  s.  4,  which  im- 
posed a  tax  on  horses  let  to  hire  for  the  purpose 
of  travelling  post.  Rex  v.  Wehher,  3  T.  R. 
72. 

Pnblie  Expresses.] — Otherwise,  where  hired  for 
forwarding  public  expresses.  Rea  v.  Cook^  3 
T.  R.  519. 

The  king  is  exempted,  by  virtue  of  his  prero- 
gative, from  the  operation  of  all  statutes  impos- 
ing duties  or  taxes  upon  the  subject ;  and,  there- 
fore, the  post-horse  duty  imposed  by  25  Geo.  3, 
c.  51,  was  not  to  be  paid  for  horses  employed  in 
forwarding  public  expresses  on  the  service  of 
the  government.    Ih, 

For  eertain  Stage  and  Back.] — A  person 
letting  a  horse  to  hire  to  go  a  certain  stage  and 
back  again  within  the  day  must  take  out  a 
licence  by  schedule  A.  of  44  Geo.  3,  c.  98,  re- 
quiring a  licence  to  be  taken  out  by  every  person 
"who  shall  let  to  hire  any  horse  for  the  pur- 
pose of  travelling  post  by  the  mile  or  from  stage 
to  stage,"  &c.  Hardey  v.  Cubberley,  15  East, 
257. 

Betnm  of  Proflts.]— By  6  Geo.  4,  c.  62,  post- 
masters are  to  pay  for  horses,  let  out  for  a 
distance  not  exceeding  eight  miles,  a  duty  of 
Is.  9d.  a  horse,  or  one-fifth  of  the  sum  charged 
to  the  hirer ;  and  are  to  make  a  return  to  the 
stamp-office  of  the  number  of  hoises  let,  the 
number  of  miles,  the  amount  charged  to  the 
hirer ;  the  fifth  part  of  that  amount,  or  Is.  9d, 
for  each  horse ;  for  a  false  return  the  post- 
master is  liable  to  a  penalty,  and  the  farmer  of 
the  duty  may  compel  him  to  verify  his  return  on 
oath.  A  party  returned,  as  the  amount  of  duty 
for  two  horses  let  out  for  five  miles,  2f.  6^.,  and 
omitted  to  state  the  sum  charged  to  the  hirer : — 
Held,  that,  notwithstanding  such  omission,  he 
had  sufficiently  indicated  his  election  to  pay  the 
duty  of  one-fifth,  and  that  the  farmer  could  not 
claim  Is.  9d.  for  each  horse.  JSdmmoTul  v. 
Hooley,  4  M.  &  Scott,  664;  1  Bing.  N.  C. 
131. 

Place  for  lieeaoe—Besidonce.] — ^Wherean  inn- 
keeper resided  at  his  inn,  situate  in  the  district 
of  A.,  and  his  stables  were  situate  in  the  district 
of  B.,  his  residence  was  to  be  considered  the 
district  in  which  he  was  to  take  out  his  licence 
and  account  for  the  post-horse  duties  under  27 
Geo.  3,  c.  26,  s.  13.  Hafdey  v.  Pepper,  3  B.  & 
A.  387. 

Conviotion— Time— Hotioo.] — ^A  person  could 
not  be  convicted  of  a  penalty  under  25  Geo.  3, 
c.  47,  for  not  delivering  to  the  assessois  a  list 
of  his  horses  liable  to  the  duty,  **  until  after  the 
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expiration  of  foarteen  days  from  the  time  of 
giving  notice  by  the  assessors,  and  mitil  a  demand 
made  by  the  assessois."  Bex  v,  Benwell,  6 
T.  R.  75. 


Evidence.] — In  an  action  against  a  per- 


son licensed  to  let  horses,  to  recover  a  penalty 
for  not  inserting  in  his  weekly  account  the  time 
for  which  he  let  to  hire  two  horses,  nor  the 
amount  of  the  duty  payable  in  respect  of  such 
hiring,  where  the  declaration  alleged  that  the 
defendant  let  to  hire  for  a  period  of  time  less 
than  twenty-eight  successive  days,  to  wit,  for 
eight  days,  &c. : — Held,  that  the  letting  need 
not  be  proved  to  have  been  for  the  exact  number 
of  days  laid  under  the  videlicet.  Sargeaunt  v. 
Tilhnry,  16  East,  416. 


HOSPITAL. 

Foundation.] — Before  39  Eliz.  c.  5,  hospitals 
could  only  be  founded  by  royal  licence  or  letters- 
patent  :  by  that  act  they  might  be  incorporated. 
In  1597,  but  before  the  sessions  of  parliament, 
6.  founded  a  hospital  for  bedesmen,  and  made 
ordinances  for  their  regulation,  in  which  the 
feoffees  of  the  hospital  were  spoken  of.  The 
bedesmen  were,  in  effect,  appointed  during  good 
behaviour : — Held,  that  a  legal  foundation  of  the 
hospital  might  be  presumed,  either  by  licence  or 
lettci'S-patent,  not  necessarily  investing  the 
bedesmen  with  a  corporate  character ;  and  they 
were  entitled  to  a  separate  equitable  estate  of 
freehold  in  their  respective  rooms.  Simpton 
vJVilkinson,  1  Lutw.  Reg.  Cas.  168  ;  7  M.  &  G. 
50 ;  14  L.  J.,  C.  P.  49. 

The  39  Eliz.  c.  6,  enables  "  all  and  every  per- 
son and  persons  "  to  found  hospitals  for  the  poor, 
and  to  incorporate  them.  A  municipal  cor- 
poration is  included  in  the  words  "  every  person 
and  persons,'^  and  may  exercise  the  powers  given 
by  the  act.  Newcastle  (^Corporation)  v.  Att.' 
Gen,,  12  C.  &  F.  402. 

Trustees  of.]— The  hospital  of  St.  John,  with 
the  chapel  of  St.  Michael  annexed,  at  Bath,  is  an 
eleemosynary  and  not  an  ecclesiastical  founda- 
tion ;  and  as  the  only  religious  duties  which  the 
trustees  of  it  h&ve  to  pe^orm,  are,  first,  to  ap- 
point a  clergyman  of  the  Church  of  England  m 
priest's  orders  to  the  incumbency  of  the  chapel ; 
and  secondly,  to  keep  the  chapel  in  repair,  they 
need  not  be  members  of  the  Cnurch  of  England. 
Att.-Oen,  V.  St.  JohrCs  Hospital  (Bath),  2  Ch. 
D.  554;  45  L.  J.,  Ch.  420;  34  L.  T.  563;  24  W.  R. 
913. 

Bight  to  Present  to  Living. ]^Where  a  hos- 
pital for  the  relief  of  the  poor,  needy  and  im- 
potent people  is  duly  incorporated,  and  consists 
of  a  master  and  twelve  poor  brethren,  and  the 
advowson  of  a  living  is  conveyed  to  them  to  hold 
to  the  use  of  the  master  and  brethren,  and  their 
successors  for  ever,  the  right  to  nominate  to  the 
living  belongs  to  the  majority  of  the  entire  body 
of  master  and  brethren,  and  the  master's  con- 
currence in  the  act  of  the  majority  is  not  neces- 
sary. Reg,  V.  Kendall,  1  Q.  B.  366  ;  4  P.  &  D. 
603. 

Where  the  majority  has  nominated  the  party 


at  a  meeting,  and  the  master  refuses  to  put  the 
common  seal  to  a  presentation,  the  court  will 
compel  him  to  do  so  by  mandamus ;  and  if  the 
master  in  his  return  to  the  writ,  merely  insista 
on  his  right  to  withhold  his  consent,  and  to  re- 
fuse to  seal  it,  he  cannot  object  that  there  waa 
no  corporate  resolution  under  seal ;  or  that  the 
writ  insufficiently  states  his  custody  of  the  seal ; 
or  that  no  presentation  has  been  actually  ten- 
dered to  him  for  signature  ;  or  that  the  majority 
having  only  voted  for  the  prosecutor  of  the  writ, 
may  retract  their  resolution.  And  it  is  no  answer 
to  the  writ  that  there  are  visitors  appointed  by 
the  founder,  to  whom  disputes  between  the 
master  and  brethren  are  to  be  referred.    lb. 

Exemption  from  Laad-Tax.]— The  38  Oeo.  3^ 

c.  5,  s.  25,  does  not  exempt  hospitals  subsequently 
bnilt  from  land-tax;  nor  crown  lands  subse- 
quently acquired  by  the  crown.  OoleheHer 
(Lord)  V.  Kewney,  1  L.  R.,  Ex.  368  ;  35  L.  J.. 
Ex.  204  ;  12  Jur.,  N.  S.  743  ;  14  L.  T.  888  ;  4  H. 
&  C.  445.  Affirmed  on  appeal,  2  L.  B.,  ^  253 ; 
36  L.  J.,  Ex.  172  ;  16  L.  T.  463— Ex.  Ch. 

A  hospital  which  was  erected  before  the 
passing  of  4  Will.  &  M.  c.  1,  imposing  a  land-tax, 
and  the  site  of  which  was  exempted  from  that 
tax  by  38  Geo.  3,  c.  5,  ss.  25  and  29,  was  by  a 
decree  by  the  Court  of  Chancery  removed  to 
another  site,  and  the  old  site  was  discharged  from 
the  charitable  trusts  to  which  it  was  then  subject: 
— Held,  that  the  removal  of  the  hospital  and 
secularization  of  the  site  did  not  remove  the 
exemption  from  land-tax  conferred  on  the  site 
as  "land  belonging  to  a  hospital  before  the 
fourth  year  of  William  and  Mary,"  by  38  Geo.  3, 
c.  5,  s.  29.  Cox  V.  Babbits,  3  App.  Cas.  473 ; 
47  L.  J.,  Q.  B.  385 ;  38  L.  T.  480 ;  26  W.  R 
483. 

Bight  of  Members  to  Vote.]— A  hospital,  con- 
sisting of  a  master  and  three  ancient  brethren, 
was  incorporated,,  and  by  the  terms  of  its  con- 
stitution, as  afterwards  regulated  by  statute,  its 
revenues  derived  from  lands  vested  in  the  cor- 
poration, were  received  by  the  master,  who 
annually,  after  payii^  thereout  taxes  and  other 
outgoings  and  reserving  one-third  to  himself 
was  to  pay  25Z.  to  each  of  the  three  ancient 
brethren,  70/.  to  the  chaplain,  and  after  reserving 
a  balance,  not  exceeding  60/.,  to  meet  current 
expenses,  was  to  divide  the  residue  between 
certain  other  brethren  called  "  younger  brethren,*' 
who  were  added  to  the  number  of  the  brethren 
from  time  to  time,  as  the  revenues  of  the  charity 
increased,  but  no  younger  brother  was  to  take 
under  such  division  more  than  25/.,  and  the 
surplus,  if  any,  was  left  to  accumi]date  until 
further  additional  brethren  were  appointed : — 
Held,  that  the  younger  brethren  had  no  equitable 
estate  in  the  lands  of  the  hospital,  and  that,  the 
annual  payment  to  which  they  were  entitled  not 
being  a  rent-charge,  nor  a  free  tenement  within 
8  Hen.  6,  c.  7,  they  were  not  entitled  to  the 
county  franchise.  Sim€y  v.  Marshall,  8  L.  R., 
C.  P.  269  ;  42  L.  J.,  C.  P.  49  ;  27  L.  T.  581  ;  21 
W.  R.  123  ;  2  Hopw.  &  C.  1.  See  also  Simpson 
V.  Wilkinson,  supra, 

Effoet  of  Mortmain  Acts.] — ^A  lady,  during  her 
illness,  gave  a  sum  of  money  to  trusted  to 
establish  a  fever  hospital.  The  money  was 
invested  in  their  names,  and  they  executed  & 
trust  deed  declaring  that  they  held  the  money 
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for  the  purpose  of  establishing  (after  the  decease 
of  the  donor)  a  fever  hospital.  The  donor,  who 
knew  nothing  of  the  execution  of  the  deed,  died 
a  fortnight  after  giving  the  money  : — Held,  that 
the  gift  came  within  9  Geo.  2,  c.  36,  and  was 
void.  Hawkins  v.  Allen,  10  L.  R.,  Eq.  246  ;  40 
L.  J.,  Ch.  23;  23  L.  T.  465;  18  W.  R.  748. 

And  see  Chabity. 

LVt^ility  for  Ezpenies.] — If  a  builder  does 
work  at  an  intended  hospital  on  the  order  of  the 
physician  and  surgeon,  they  being  announced  to 
deliver  lectures  there,  and  being  members  of  the 
provisional  committee,  such  builder  is  not  bound 
to  look  solely  to  the  funds  of  the  hospital  for 
payment, 'but  may  sue  the  persons  who  gave  the 
order,  unless  he  was  distinctly  informed  that 
the  dealing  was  to  be  on  the  terms  of  looking  for 
payment  to  the  funds  of  the  hospital  only.  Pink 
V.  Scudamorej  5  C.  &  P.  71. 

The  subscribers  who  attend  a  committee  for 
managing  the  concerns  of  a  hospital,  are  liable 
to  the  creditors  of  the  hospital ;  and  the  proper 
question  for  the  consideration  of  the  jury  is, 
whether  the  defendant  had  so  acted  as  to  induce 
the  plaintiff  to  believe  that  he  was  to  look  to  the 
defendant  and  the  other  members  of  the  com- 
mittee for  payment.  Burls  v.  Smith,  5  M.  &  P. 
735;  7  Bing.  705. 

When  a  HoiBanoe.] — ^The  Metropolitan  Poor 
Act,  1867  (30  Vict.  c.  6),  authorizes  the  formation 
of  districts  and  district  asylums  for  the  care  and 
cure  of  sick  and  infirm  poor,  creates  corporations 
for  that  purpose,  gives  authority  to  the  poor  law 
board  (now  the  local  government  board)  to  issue 
directions  to  these  corporations,  enables  them  to 
purchase  lands  and  erect  buildings  for  the  pur- 
poses of  the  act,  and  makes  the  rates  of  parish&s 
and  unions  liable  for  the  outlay  thus  incurred. 
But  it  does  not,  by  direct  and  imperative  pro- 
visions, order  these  things  to  be  done,  so  that  if, 
in  doing  them,  a  nuisance  is  created  to  the  injury 
of  the  health  or  property  of  persons  resident  in 
the  neighbourhood  of  the  place  where  the  land  is 
purchased,  or  the  buildings  erected,  it  does  not 
afford  to  these  acts  a  statutory  protection.  And 
therefore,  where  such  nuisance  was  found  as  a 
fact : — Held,  that  the  district  board  could  not 
set  up  the  statute,  nor  the  orders  of  the  poor 
law  board  under  it,  as  an  answer  to  an  action,  or 
to  prevent  an  injunction  issuing  to  restrain  the 
board  from  continuing  the  nuisance.  Metropolitan  j 
Asybim  Distri^rt  Managers  v.  HUl,  6  App.  Gas. 
193  ;  50  L.  J.,  Q.  B.  353  ;  44  L.  T.  653  ;  29  W.  R. 
617  ;  45  J.  P.  664— H.  L.  (B.). 


been  called  "Ashford  Lodge"  for  sixty  years, 
and  the  adjoining  house  belonging  to  the  defen- 
dant had  been  c^led  "  Ashf ord  Villa  "  for  forty 
years,  and  that  the  defendant  had .  recently  al- 
tered the  name  of  his  house  to  that  ol  the  plain- 
tiffs^ house.  The  plaintiffs  alleged  that  this  act 
of  the  defendant  had  caused  them  great  incon- 
venience and  annoyance,  and  had  materially  di- 
minished the  value  of  their  property,  and  they 
claimed  an  injunction  to  restrain  the  defendant 
from  continuing  to  use  the  name  of  their  house  : 
— Held,  that  the  alleged  act  of  the  defendant  in 
calling  his  house  by  the  name  of  the  plaintiffs^ 
house  was  not  a  violation  of  any  legal  right  of 
the  plaintiffs  ;  and  there  being  no  allegation  of 
malicious  intention,  a  demurrer  to  the  statement 
of  claim  was  allowed.  Day  v.  Brownrigg,  10 
Ch.  D.  294  ;  48  L.  J.,  Ch.  173  ;  39  L.  T.  553  ; 
27  W.  R.  217— C.  A.  Reversing  39  L.  T. 
226. 

Duty.]- &tf  Rbvknub. 


HOTEL. 

See  INNKEEPER. 
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Bight  to  use  Hame  of.]— The  plaintiffs  alleged 
in  th(nr  statement  of  claim  that  their  house  had 

VOL.  III. 


HOUSE   AND   ESTATE 
AGENT. 

Authority.] — An  estate  or  house  agent,  to 
whom  instructions  are  given  to  procure  a  pur- 
chaser for  property,  has  not,  though  the  price  is 
named  in  the  instructions,  authority  to  enter 
into  a  binding  contract  with  a  purchaser  to  sell 
such  property.  JSamer  v.  Sharp,  19  L.  R.,  Eq. 
108  ;  44  L.  J.,  Ch.  53  ;  31  L.  T.  643  ;  23  W.  R. 
158. 

When  an  owner  of  property  employs  an  estate 
agent  to  procure  a  purchaser  or  tenant  at  a  speci- 
fied price,  the  agent  has  no  implied  authority  to 
conclude  a  contract  for  sale ;  his  duty  is  simply 
to  find  a  purchaser  or  tenant,  and  to  communicate 
his  offer  to  the  owner.  Wilde  v.  Watson,  1  Ir. 
Ch.  D.  402. 

Liability— To  Third  Party.]— The  defendant, 
an  estate  agent,  contracted  to  sell  land  to  the 
plaintiff  who  paid  a  deposit.  The  defendant 
signed  a  receipt  in  his  own  name  for  the  deposit, 
and  the  plaintiff  signed  an  agreement  contain- 
ing the  terms  of  the  purchase.  The  owner  of 
the  land  refused  to  complete  the  purchase,  and 
the  plaintiff  sued  the  defendant  for  damages  for 
breach  of  the  contract  to  sell.  At  the  trial  the 
jury  found  that  the  defendant  sold  as^  principal : 
— Held,  that  the  defendant  was  '  personally 
liable,  and  that  the  agreement  and  receipt  taken 
together  formed  a  sufficient  contract  to  satisfy 
the  Statute  of  Frauds,  s.  4.  Long  v.  Millar,  4 
C.  P.  D.  450  ;  48  L.  J.,  C.  P.  596  ;'  27  W.  R.  720 
— C.  A. 

To  Employer.] — ^Where  a  house-agent  is 

employed  to  let  a  house,  and  charges  five  per 
cent,  commission  on  letting  it,  it  is  a  question 
for  the  jury  whether  he  undertakes  to  use  reason- 
able care  to  ascertain  that  the  person  to  whom 
he  lets  it  is  in  solvent  circumstances.  Keys  v. 
Tindall,  1  B.  &  S.  296  ;  30  L.  J.,  Q.  B.  362  ;  4  L. 
T.  403  ;  9  W.  R.  664  ;  S,  C,  at  Nisi  Prius,  2  F.  & 
F.  444. 

Commission.] — ^A  house-agent  can  claim  com- 
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mission  only  on  rent  obtained  as  a  proximate  con- 
sequence of  his  act ;  this  is  to  be  generally  ascer- 
tained from  the  agreement  which  he  has  himself 
prepared  ;  an  option  to  take  on  a  hoose  is  not 
exercised  if  the  tenancy  is  continued  upon  an 
agreement  for  a  different  rent  obtained  through 
the  intervention  of  another  house-agent ;  and  a 
trade  custom  to  pay  commission  under  such  cir- 
cumstances is  irrational  and  bad.  Curtis  v. 
Nixon,  24  L.  T.  706. 
See  also  cases  suh  tit.  Pbincipal  AKD  Agbnt. 

For    General    PrinoiplaB.]— ^^    Pbincipal 
AND  Agent. 


HUNDRED. 

1.  Statutory  Liability  fob  Injxjby  to 
Pbemises. 
1..  What  Premises, 

2.  Mode  of  Injury,  2182. 

3.  Who  EntUled  to  Recover,  2183. 

4.  Procedure, 

a.  Notice,  2183. 

&.  Examination,  2184. 

c.  By  Action,  2185. 

d.  By  Summary  Proceedings,  2187. 

5.  Hundred  CouH, — See  CouBT. 


1.    STATUTORY  LIABILITY   FOR   INJURY 

TO  PREMISES. 

1.  What  Pbemises. 

Bnildings — ^What  are.] — ^An  unfinished  build- 
ing never  yet  inhabited,  constructed  as  and  in- 
tended for  a  dwelling-house,  and  used  as  a  bam, 
was  not  a  house,  outhouse,  or  bam,  within  9 
Geo.  1,  c.  22,8.7.  Elsniorc  v.  St.  Briavells,2 
M.  &  R.  514  ;  8  B.  &  C.  461. 

A  house,  part  of  which  was  occupied  by  the 
plaintiff  as  a  shop,  and  the  remainder  of  which 
was  occupied  by  his  lodgers,  no  part  of  the  family 
sleeping  therein,  was  a  dwelling-house  within  the 
protection  of  the  1  Geo.  1,  st.  2,  c.  5.  Bea  v. 
Wood,  2  Stark.  269. 

Hustings  erected  to  take  the  poll  at  a  contested 
election  for  members  to  serve  in  Parliament 
were  not  a  building  within  57  Geo.  3,  c.  19,  s. 
38 ;  therefore,  no  action  was  maintainable 
against  the  hundred  for  the  destruction  of 
such  property  by  a  tumultuous  assembly.  Allen 
V.  Ayre,  3  D.  &'R.  96. 

Position  of— Evidence.] — ^In  an  action  on 

7  &  8  Geo.  4,  c.  31,  against  a  hundred,  for  the 
demolition  of  a  castle  by  rioters,  the  plaintifE 
produced  in  evidence  certain  orders  made  by  the 
justices  at  the  quarter  sessions  for  the  county,  in 
which  the  castle  was  described  as  being  in  that 
hundred.  No  proof  was  given  that  the  justices 
who  made  those  orders  were  resiants  in  the 
county  : — Held,  that  the  orders  were  admissible 
as  evidence  of  reputation,  for  that  the  justices, 
from  the  nature  of  their  offices,  must  be  pre- 
sumed cognizant  of  the  subject  Newcastle 
QDuke)  V.  Broxtotoe,  4  B.  &  D.  273  ;  1  N.  & 
H.  698. 

It  was  proved  by  other  evidence,   that  for 


nearly  two  centuries  the  castle  had  been  reputed 
to  be  within  the  hundred.  The  defendants  at- 
tempted to  prove  that  the  town  had  been  from 
the  earliest  period  separated  from  any  jurisdic- 
tion of,  or  connexion  with,  the  adjoining  hun- 
dreds, and  for  that  purpose  gave  in  evidence  an 
extract  from  Domesday  book,  in  which  the  town 
was  mentioned  previously  to  the  enumeration  or 
description  of  uie  hundreds  in  the  county,  and 
various  presentments  during  the  reigns  of  Edw.  L, 
Edw.  III.,  and  Hen.  VI.,  by  the  jurors  of  the  town, 
of  deaths  within  the  castle  and  its  precincts ; 
and  they  produced  a  charter  of  Hen.  VI.,  whereby 
the  town  was  made  a  county  of  itself,  and  the 
castle  was  specially  excepted.  The  judge,  after 
recapitulating  the  evidence,  told  the  jury  that 
the  excepting  of  the  castle  when  the  town  was 
made  la  county,  did  not  shew  in  what  hundred 
the  castle  originally  was  ;  that  the  evidence  of 
reputation  given  by  the  plaintiff  was  entitled  to 
great  weight,  and  that  when  things  had  gone 
on  for  two  centuries  in  one  uniform  course, 
it  was  reasonable  to  infer  that  that  course  had 
prevailed  from  the  earliest  period,  unless  the 
evidence  to  the  contrary  was  certain.  It  being 
objected  that  by  this  summing  up  too  much 
weight  was  given  to  modem  reputation,  and  too 
little  to  the  ancient  documents: — Held,  that  the 
direction  was  proper.    lb,   • 

In  Annexed  District.] — By  an  act  of  parlia- 
ment a  district  was  taken  out  of  the  county  at 
large,  and  annexed  to  the  county  of  a  city,  and 
was  declared  to  be  member  and  parcel  of  the 
county  of  the  city,  except  for  certain  purposes.  I  f 
a  house  situate  in  the  annexed  district  is  feloni- 
ously demolished  by  rioters,  the  owner  may  sue 
the  inhabitants  of  the  county  of  the  city  for  the 
amount  of  his  damages,  under  7  &  8  Geo.  4,  c.  31, 
if  such  liability  is  not  mentioned  among  the  ex- 
ceptions, although  it  may  not  clearly  appear 
that  the  defendants  could  reimburse  themselves 
by  a  rate  which  should  embrace  the  annexed 
district.  Humphries  v.  Bristol,  3  N.  &  M. 
74. 

Xine  Buildings.] — Lessees  of  a  mine  had  con- 
structed a  wooden  trough  or  an  aqueduct  on 
Siles,  for  .conveying  water  from  a  spring  at  a 
istance  from  the  mine  to  a  pool  of  water  where 
the  mineral  was  washed  after  it  had  been  laised 
to  the  surface,  in  order  to  separate  it  from  the 
earth.  The  trough  was  erected  as  near  to  the 
mine  as  the  nature  of  the  soil  would  admit  of, 
but  neither  the  trough  nor  the  pool  was  locally 
connected  with  the  mine  : — Held,  that  washing 
the  mineral  is  part^of  the  business  of  a  mine,  aiKL 
that  this  trough  was  an  erection  used  in  conduct- 
ing the  business  of  a  mine,  within  7  &  8  Geo.  4, 
c.  30,  s.  7,  and  7  &  8  Geo.  4,  c.  31,  s.  2.  Bartcell 
V.  WinUrstoke  Hundred,  14  Q.  B.  704  ;  19  L.  J., 
Q.  B.  206 ;  14  Jur.  392. 

In  an  action  against  the  hundred,  under  7  &  8 
Geo.  4,  c.  31,  s.  2,  to  recover  compensation  for  the 
felonious  demolition  of  such  an  erection,  the  same 
strictness  of  averment  and  of  proof  is  necessary 
as  on  the  trial  of  an  indictment  for  a  felony 
under  7  &  8  Geo.  4,  c.  30,  s.  7.    Ih. 

Engines.] — The  riotous  demolition  of  frames 
for  the  manufacture  of  fnune-work  lace,  was  not 
an  offence  for  which  52  Geo.  3,  c.  130,  s.  3,  gave 
a  remedy  against  the  hundred,  for  such  frames 
were  not  vrithin  the  meaning  of  the  word  engine, 
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as  used  in  that  act.     OrgUl  y.  Smithy  6  M.  &  S. 
182. 

Kills.]— The  burning  of  a  mill-house,  not 
parcel  of  any  dwelling-house,  was  not  felony 
within  9  Geo.  1,  c.  22,  which  gave  a  remedy  to 
the  party  grieved  against  the  hundred,  though 
within  9  Geo.  3,  c.  22,  which  omitted  the  reme- 
dial clause.    Sile^  v.  Shrewtbnryj  3  East,  457. 

In  an  action  on  41  Geo.  3,  c.  24,  for  demolish- 
ing mills,  it  was  not  necessary  to  allege  in  the 
declaration  that  the  offence  was  committed  felo- 
niously. JBeatnan  Y,  Bu^hworth,  2  Marsh.  362  ; 
7  Taunt.  45  ;  3  Price,  48. 

Goods — *'  Begixming  to  Demolish.'*] — Where  a 
mob,  after  beginning  to  demolish  and  pull  down 
a  house,  stole  flour  therein,  or  forced  the  owner 
to  sell  it  at  an  under  price,  the  value  thereof 
could  not  be  recovered  in  an  action  against  the 
hundred  on  1  Geo.  1,  st.  2,  c.  5,  s.  6,  such  stealing 
and  robbery  being  substantive  felonies,  and  not 
within  the  offence  created  by  s.  4.  Greasley  v. 
Jligginbottom,  1  East,  636. 

Where  a  mob  attacked  a  baker's  house,  and 
broke  the  glass  and  shutters  of  the  windows,  and 
compelled  him  to  sell  flour  at  a  price  named  by 
themselves  below  the  marketable  value  : — Held, 
this  was  evidence  for  the  jury  of  a  felonious  be- 
ginning to  demolish  the  house  within  s.  4 ;  and 
that  the  plaintiff  might  recover  for  the  damage 
done  to  the  house,  in  an  action  against  the  hun- 
dred on  8.  6  ;  but  not  for  the  value  of  the  flour 
so  sold,  that  not  being  consequential  to  the  act  of 
demolition  ;  nor  could  he  recover  for  the  value 
of  other  flour  taken  and  wasted  in  another  ware- 
house distinct  from  his  dwelling-house,  on  the 
opposite  side  of  the  street,  of  which  the  lock  only 
was  burst,  that  not  being  a  beginning  to  de- 
molish, &c.,  within  the  act,  with  the  view  with 
which  it  appeared  to  have  been  done.  Burrows 
V.  Wrighty  1  East,  615. 

If  persons  riotously  assembled  demolished  the 
doors  and  windows  of  a  house,  and  having  thus 
riotously  obtained  an  entrance  into  the  house, 
destroyed  the  goods  and  furniture  in  it,  the  hun- 
dred was  answerable  in  an  action  on  1  Geo.  1,  st. 
2,  c.  5,  8.  6,  for  the  damage  done  to  the  furniture 
ss  well  as  to  the  house.  Ratoliffe  v.  Eden^  Cowp. 
485  ;  2  Doug.  701,  n. ;  8.  P.,  Hyde  v.  Cogen,  2 
Dougl.  690. 

In  an  action  against  the  hundred,  they  are  only 
liable  for  things  demolished  by  the  rioters,  or  de- 
stroyed in  the  demolition  of  the  house,  and  not 
for  any  goods  stolen  from  the  premises.  Smith 
V.  BolLm,  Holt,  201. 

Arms.] — Where  the  leader   of  a  mob, 

having  entered  a  gunsmith's  shop  and  demanded 
arms,  was  detained,  and  the  mob  then  declared 
that  unless  he  was  released  they  would  pull  the 
house  down,  and  they  did  enter  and  break  the 
windows,  window-frames,  &c.,  and  for  that  pur- 
pose used  some  of  the  arms  found  in  the  shop, 
and  carried  away  others  : — Held,  that  this  was 
evidence  of  a  purpose  to  demolish  the  house,  and 
that  the  owner  might  recover  against  the  hun- 
dred a  reparation  in  damages  for  the  injury  done 
to  the  house  itself,  and  to  the  arms  actually  used 
in  the  act  of  demolishing  ;  but  that  he  was  not 
entitled  to  recover  for  the  value  of  the  arms  car- 
ried away,  that  being  a  substantive  and  distinct 
felony,  and  therefore  not  within  1  Geo.  1 ,  st.  2,  c,  5. 
BecktoUh  V.  Woodf  1  B.  &  A.  487  ;  2  Stark.  262. 


2.  Mode  of  Injtxst. 

Purpose  of  Bioters.1 — ^A  hundred  was  not 
liable  in  an  action  for  damages,  brought  by  the 
person  injured,  by  a  mob  beginning  to  pull  down 
his  house,  unless  the  riot  was  of  such  a  kind  as 
to  amount  to  felony  within  1  Geo.  1,  st.  2,  c.  5 
(Riot  Act).    Beid  v.  Clarke,  7  T.  R.  496. 

In  an  action  against  the  hundred  on  57  Geo.  3, 
c.  19,  s.  88,  to  recover  damages  for  an  injury  done 
to  a  private  dwelling*  house  by  a  mob,  it  was  not 
necessary  to  show  that  the  object  of  such  mob 
was  seditious.     Clarke  v.  Burdettj  2  Stark.  504. 

A  house  damaged  by  rioters  is  not  "  feloniously 
demolished  wholly  or  in  part  "  so  as  to  entitle 
the  person  damnified  to  compensation  from  the 
hundred  under  7  &  8  Geo.  4,  c.  31,  s.  2,  unless  the 
rioters  when  attacking  the  house  had  an  inten- 
tion wholly  to  destroy  it.  During  an  election 
riot,  and  before  the  Kiot  Act  was  read,  the 
rioters  attacked  many  houses,  broke  the  windows 
and  damaged  the  walls  by  throwing  stones,  and 
stole  tobacco  from  a  house  so  damaged : — Held, 
that  there  was  no  evidence  of  felonious  demolition 
for  which  the  hundred  was  liable  to  compensate 
the  persons  damnified.  Brake  v.  Footitt.  Brako 
V.  Hankin.  7  Q.  B.  D.  201  ;  50  L.  J.,  M.  C.  141  ; 
45  L.  T.  42  ;  45  J.  P.  798. 


Knmber   of.]  —  To   support  an   action 


against  the  hundred,  for  damages  on  1  Geo.  1, 
St.  2,  c.  5,  for  the  riotous  demolition  of  a  house, 
it  was  not  necessary  to  prove  ttiat  twelve  rioters 
were  assembled  at  the  time.  Prichit  v.  Wal- 
dran,  5  T.  R.  14. 


Deflnition.]— The  7  &  8  Geo.  4,  c.  30,  s.  8, 


not  having  given  any  definition  of  what  shall' be 
a  riot  within  the  meaning  of  that  enactment, 
the  common  law  deflnition  of  a  riot  must  be  re- 
sorted to,  and  in  such  a  case,  if  any  one  of  her 
Majesty's  subjects  is  terrified,  this  is  a  sufficient 
terror  and  alarm  to  substantiate  that  part  of  the 
charge  of  riot.  B-eg.  v.  Phillim,  2  M.  C.  C.  252  ; 
S,  C,^  nom.  Reg   v.  Langfordy  Gar.  &  M.  602. 

** Beginning  to  Demolish" — Interruption.] — 

Proof  that  the  mob,  after  breaking  open  the  door, 
tearing  down  the  window-frames,  and  doing 
other  serious  damage  to  the  house,  was  inter- 
rupted in  its  proceedings  by  a  military  force,  is 
evidence  from  which  a  beginning  to  demolish 
(in  an  action  against  the  hundred)  was  to  be 
presumed ;  but  if  the  mob,  after  committing 
such  mischief,  voluntarily  retired  without  pro- 
ceeding to  demolition,  it  was  a  question  for  the 
jury  whether  there  was  a  beginning  to  demolish. 
King  (^LorcT)  v.  Chambers,  1  Stark.  195 ;  4  Camp. 
377. 

In  an  action  against  the  hundred  on  1  Geo.  1, 
St.  2,  c.  5,  for  damage  done  to  a  house,  the  break- 
ing of  the  inside  window-shutters,  a  window-sill, 
and  the  wood  of  the  fan-light,  was  sufficient  evi- 
dence of  a  beginning  to  pull  down,  if  the  mob 
was  interrupted  and  dispersed,  while  committing 
these  acts  of  violence,  by  an  alarm  of  the  approach 
of  the  military.  Samson  v.  Chamhers,  4  Camp. 
221. 

Where  the  mob,  after  breaking  the  windows, 
and  doing  other  damage  to  the  house,  retired 
without  demolishing  it,  and  without  any  distur- 
bance having  been  given  to  their  operations,  the 
hundred  was  not  liable.  Anon.,  Holt,  203.  See 
also  Greasley  v.  Higginhottomy  and  cases  supra 
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Burning.] — In  an  action  on  1  Geo.  1,  st.  2,  c. 
6,  and  upon  52  Geo.  3,  c.  130,  against  the  hun- 
dred : — Held,  that  burning,  though  specifically 
mentioned  in  a  clause  of  the  statute,  as  distinct 
from  a  demolishing  or  pulling  down,  was  included 
in  the  latter  terms.  Nesham  v.  Armstrong^  1 
B.  &  A.  146  ;  Holt,  466. 

3.  Who  Entitled  to  Recovbb. 

Trustee.] — An  action  on  1  Geo.  1,  st.  2,  c.  5, 
was  maintainable  bj  a  trustee,  in  whom  the  legal 
estate  was  vested  for  existing  purposes,  and  (as 
it  seems)  even  by  a  bare  trustee  of  a  satisfied 
term.    PrichU  v.  Waldronj  5  T.  R.  14. 

An  action  might  be  maintained  under  1  Geo.  1, 
St.  2,  c.  2,  j^inst  hundredors,  by  the  trustee  in 
whom  the  property  in  a  house  of  correction  be- 
longing to  the  county  was  vested,  for  the  de- 
molition of  the  house  by  rioters.  Onslov)  v. 
Smith,  3  DougL  348. 

Joint  Leiiee.] — A  person  who  is  a  joint  lessee, 
but  a  sole  occupier  of  premises  feloniously  in- 
jured, may  maintain  an  action  against  the  hun- 
dred if  he  has  complied  with  the  requisites  of 
the  7  &  8  Geo.  4,  c.  81,  although  the  co-lessee  has 
not  done  so.  Loioe  v.  Broxtowe,  5  B.  &  Ad.  550  ; 
1  L.  J.,  M.C.57. 

Termor  or  Freeholder.  ] — If  an  action  is  brought 
by  a  termor  upon  7  &  8  Geo.  4,  c.  31,  for  an  in- 
jury done  to  nis  house  within  three  calendar 
months  from  the  offence  committed,  and  that 
action  abates  by  the  death  of  the  termor,  after 
the  three  months  have  expired,  his  executor  can- 
not bring  a  fresh  action.  TiU  Adam  v.  Bristol^ 
4  N.  &  M.  144  ;  2  A.  &  E.  389. 

A  termor,  and  also  the  party  seised  of  the  free- 
hold subject  to  the  term,  might  each  recover 
damages  against  the  hundred  for  the  injury  result- 
ing from  a  felonious  burning,  in  respect  of  their 
possessory  and  reversionary  interests.  Pellew  v. 
East  Wo^ford,  4  M.  &  R.  130 ;  9  B.  &  C.  134. 

Ininred  Owner.] — ^An  owner  of  sacks  of  com, 
maliciously  destroyed  by  fire,  might  maintain  an 
action  against  the  hundred,  under  9  Geo.  1,  c.  22, 
although  he  had  previously  received  the  full 
amount  of  his  loss  from  an  insurance  office. 
aarh  V.  Blythingj  3  D.  &  R.  489 ;  2  B.  &  C. 
254. 

Insurers.] — Where  insurers  paid  the  amount 
of  the  loss  occasioned  by  the  demolition  of  a 
house  by  rioters,  they  might  maintain  an  action 
in  the  name  of  the  insured,  agsinst  the  hundred, 
under  I  Geo.  1,  st.  2,  c.  5,  s.  6.  Mason  v.  SaiTis- 
bury,  3  Dougl.  61. 

But  an  insurance  office  having  paid  the  assured 
the  amount  of  the  loss  sustained  by  him  in  con- 
sequence of  a  demolishing  by  rioters,  sued  the 
hundredors  under  1  Geo.  1,  st.  2,  c.  5,  s.  6,  in 
their  own  names  : — Held,  by  Lord  Mansfield,  C. 
J.,  and  Buller,  J.,  Willes  and  Ashurst,  JJ.,  dis- 
sentientibus,  that  the  office  was  not  entitled  to 
recover.  Lofidon  Assuratice  Company  v.  Sains- 
bury,  3  Dougl.  245. 


4.  PBOCEDintB. 
a.  Notice. 
Time  for.] — The  two  days  allowed  by  9  Geo.  1, 


c.  22,  for  giving  notice  of  the  offence,  were  ex- 
clusive of  the  day  on  which  the  fire  happened. 
Pellew  V.  East  Wonford,  4  M.  &  R.  130  ;  9  B.  & 
C.  134. 

The  notice  required  by  9  Geo.  1,  c.  22,  s.  8,  to 
be  given  to  the  inhabitants  of  a  hundred,  for 
damage  sustained  by  the  burning  of  the  plaintiffs 
bam,  must  have  been  given  to  such  inhabitants 
previously  to  the  party's  examination  on  oath 
before  the  magistrate.  Fowler  v.  Loningborou^h, 

3  Moore,  319 ;  1  B.  &  B.  64. 

By  whom.] — ^Notice  given  by  a  servant  of  the 
tenant,  as  such  servant,  was  sufficient  in  order 
to  support  an  action  by  the  landlord.  Adderley 
V.  Offlow,  Peake's  Add.  Cas.  206. 

To  whom.] — A  declaration,  in  an  action  on 
9  Geo.  1,  c.  22,  s.  8,  to  recover  damages  against 
the  hundred  for  the  value  of  a  sack  of  oom 
maliciously  burnt,  alleged  that  notice  of  the  fact 
was  given  within  two  days  to  the  inhabitants  of 
the  parish  (instead  of  the  "town,  village,  or 
hamlet,"  which  were  the  words  of  the  act),  near 
the  place,  &c. ;  yet,  as  the  law  primft  facie  in- 
tends every  parish  to  be  a  vill,  unless  the  con- 
trary is  F^iewn,  this  allegation  was  sufficient, 
after  verdict,  to  sustain  judgment  for  the  plain- 
tiff. But  if  it  had  been  shewn  at  the  trial  that 
the  parish  consisted  of  several  vills,  and  that  the 
notice  had  been  given  to  one  more  distant  than 
another,  the  defendants  would  have  been  en- 
titled to  a  verdict  Cook  v.  PimhUl,  8  East, 
173. 

Where  a  declaration  upon  that  act  alleged  the 
notice  of  the  fire  to  have  been  given  to  the  parish 
instead  of  to  the  town,  village,  or  hamlet,  as  re- 
quired by  the  statute  : — Held,  that  the  objection 
was  cured  by  the  verdict.    B^ed  v.  Oaimbury^ 

4  D.  &  R.  250. 

b.  Bxamlnatlon. 

Parties  —  Owner  or  Serrants.] — WTiere  the 
owner  of  property  destroyed  by  malicious  fire 
gave  in  his  examination  on  oath  under  9  Geo.  1, 
c.  22,  it  was  not  necessary  in  order  to  enable 
him  to  recover  against  the  hundred  that  any 
other  person  should  do  so.  Bolfe  v.  Elthomr, 
M.  &  M.  185. 

So,  the  provision  that  the  servants  having  the 
care  of  the  premises  should  do  so,  only  applied 
to  cases  where  the  owner  was  away,  and  had  no 
personal  superintendence  of  the  premises,  and 
not  to  cases  where  he  merely  happened  to  be 
absent  at  the  instant  when  the  fire  took  place. 
lb. 

Where  a  reversioner  sued  the  hundred  for 
damages  resulting  from  a  felonious  burning,  if 
no  servant  of  his  had  the  care  of  the  premises  he 
was  the  proper  person  to  give  in  an  examination. 
Pellew  V.  East  Wonford,  4  M.  &  R.  130  ;  9  B.  * 
C.  134. 


Servants.]— The  9  Geo.  1,  c.  22,  s.  8, 


th 


required  that  all  the  servants  having  the  care  of 
property  wilfully  destroyed  by  fire  should  be 
examined  before  a  magistrate  before  the  owner 
cotdd  sue  the  hundred  for  damages : — ^Held,  that 
this  was  not  complied  with  by  the  examination 
of  the  plaintiffs  steward  alone,  who  lived  at  a 
distance  from  the  property  burnt,  and  had  the 
general  superintendence  of  it,  there  being  several 
labourers  employed  under  him,  who  worked  on 
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the  spot,  and  had  the  actual  cafe  of  it.  Somerset 
QDuke)  V.  Mere,  6  D.  &  R.  247  ;  4  B.  &  C.  167. 

The  servant  or  servants  who  in  the  absence  of 
a  master  have  the  general  care  and  superintend- 
ence of  property,  and  who  represent  him  in  his 
absence,  and  not  all  who  have  the  special  care 
under  them  of  particular  parts  of  the  property 
contained  in  a  dwelling-house  or  manufactory, 
are  the  servant  or  servants  who  by  7  &  8  Creo.  4, 
c.  31,  8.  3,  are  required,  before  any  action  is 
brought  against  the  hundred  for  damage  by 
rioters,  to  go  before  a  justice  and  state  upon  oath 
the  names  of  the  offenders,  and  submit  to  exami- 
nation touching  the  circumstances  of  the  offence. 
Lowe  V.  JBroxtowej  3  B.  &  Ad.  550. 

The  swearing  before  a  justice  to  a  deposition 
previously  prepared  is  a  sufficient  submission  to 
examination  within  the  meaning  of  the  act,  if 
the  justice  requires  nothing  further.    Ih. 

What  it  must  state— Knowledge  of  Persons.] 

— In  an  action  against  the  hundred  on  9  Geo.  1, 
c.  22,  for  damage  sustained  by  the  wilful  burn- 
ing of  the  party's  bam,  it  was  a  precedent  con- 
dition that  the  party  grieved  should,  vnthin  the 
time  limited,  give  in  his  examination  upon  oath 
before  a  magistrate  whether  or  not  he  knew  the 
offender  or  offenders,  or  any  of  them ;  and  an 
examination  on  oath,  in  which  the  party  only 
swore  that  he  suspected  that  the  fact  was  done 
by  some  person  or  persons  to  him  unknown,  was 
not  sufficient ;  still  less  in  support  of  an  aver- 
ment in  a  declaration,  that  he  gave  in  such  ex- 
amination, in  and  by  which  it  appeared  that  the 
plaintiff  did  not  know  the  person  or  persons  who 
committed  the  fact.  For  non  constat  by  the 
terms  of  such  examination  that  the  plaintiff  did 
not  know  some  of  the  offenders  if  there  were 
several.  Thurtell  v.  Mutford  and  Zifthingland, 
3  East,  400. 

An  affidavit  by  the  owner  of  premises  wilfully 
set  on  fire,  *\  that  be  did  not  know  the  person  or 
persons  who  wilfully  set  fire  to  his  premises,'^  but 
not  adding  "  or  any  of  them,"  did  not  satisfy  9 
Geo.  1,  c.  22,  s.  8,  and  would  not  support  an 
action  against  the  hundred  for  compensation. 
Trimmer  v.  Mufford,  6  D.  &  B.  10.  See  also 
Lmoe  V.  Broxtotoe,  3  B.  &  Ad.  530. 

An  examinant  was  not,  however,  bound  to 
state  mere  suspicions  entertained  by  him  as  to 
the  person  who  committed  the  offence,  unless 
interrogated  thereto  by  the  magistrate.  PelUw 
V.  East  Wonford,  4  M.  &  R.  130 ;  8  B.  &  C. 
134. 

One  of  Three  Claimants.] — In  an  action  on 
the  statute  52  Geo.  3,  c.  130,  against  the  hundred 
by  several  partners  in  trade,  to  recover  the 
value  of  premises  feloniously  destroyed,  three  of 
the  partners  being  present  when  the  fact  was  com- 
mitted, but  only  one  giving  in  his  examination 
upon  oath,  without  stating  that  to  the  best  of 
his  belief  the  others  had  no  knowledge  of  the 
person  who  committed  the  fact : — Held,  that 
that  was  not  sufficient.  Nesliam  v.  Armstrtmg, 
1  B.  &  A.  146  ;  Holt,  466. 

o.  By  Action. 

Parties  —  Borough  or  Hundred.] — ^Where  a 
plaintiff,  by  mistake,  proceeded  against  the  in- 
habitants of  the  hundred  instead  of  the  borough 
of  S.,  in  an  action  for  damages  by  rioters,  under 
7  &  8  Qeo.  4,  c.  31,  the  court  amended  the  writ 
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and  subsequent  proceedings  by  striking  out  the 
word  "hundred,"  and  substituting  the  woid 
"  borough,"  the  time  for  bringing  a  fresh  action 
having  expired.  Horton  v.  Stamford^  1  C.  &  M. 
773  ;  2  D.  P.  C.  96. 

In  an  action  against  a  hundred  to  recover  com- 
pensation for  injury  done  by  a  riotous  mob  to 
premises  within  a  borough  which  formed  part  of 
the  hundred : — Held,  that  the  action  was  pro- 
perly brought  against  the  hundred,  and  that  the 
borough  was  liable  as  part  of  the  hundred,  al- 
though it  came  within  the  provisions  of  the  5  & 
6  Will.  4,  c.  76,  s.  112.  JBirley  v.  SaJford 
Hwndred,  11  M.  &  W.  391 ;  12  L.  J.,  M.  0. 
118. 

Inhabitants.] — ^An  action  did  not  lie  upon  9 
Geo.  1,  c.  22,  s.  7,  against  two  of  the  inhabitants 
of  a  hundred  by  name;  but  must  have  been 
brought  against  the  inhabitants  at  large ;  and 
this  was  a  valid  objection  in  arrest  of  judgment. 
Jackson  V.  Pearson^  2  D.  &  R.  439  ;  1  B.  &  C. 
304. 

Hatore  of  Proof.] — In  an  action  against  the 
hundred  to  recover  compensation  for  felonious 
demolition,  the  same  strictness  of  averment  and 
proof  is  necessary  as  on  a  trial  of  an  indictment 
for  a  felony  under  7  &  8  Geo.  4,  c,  30,  s.  7. 
Barwell  v.  Wintergtohe  Hundred,  14  Q.  B.  704  ; 
19  L.  J.,  Q.  B.  206  ;  14  Jur.  392. 

To  support  an  action  upon  9  Geo.  1,  c.  22,  s.  8, 
against  the  hundred,  for  the  wilful  and  malicious 
destruction  of  stacks  of  com  by  fire,  it  was  suf- 
ficient to  give  such  evidence  as  might  reasonably 
induce  the  jury  to  believe  that  the  fire  was  wilful 
and  malicious.  Meed  v.  Oainshury,  4  D.  &  R. 
250. 

Knowledge  of  OfBraders.! — ^A  declaration,  after 
stating  the  felonious  demolition  of  premises,  al- 
leged that  the  person  who  went  before  a  justice 
submitted  himself  to  examination,  and  became 
bound  to  prosecute  the  offenders  when  appre- 
hended, such  offenders  being  then  and  there 
unknown  to  the  plaintiff,  or  to  the  party  bound : 
—Held,  after  verdict,  that,  assuming  any  all^a- 
tion  on  this  point  to  be  necessary  under  7  &  8 
Geo.  4,  c.  31,  this  was  sufficient,  as  it  could  only 
be  sustained  by  proof  that  all  the  offenders  were 
unknown.    Lowe  v.  Broxtoioe,  3  B.  &  Ad.  650. 

And  see  EXAMIKATIOK,  supra. 

Amount  tof  Compensation.] — Semble,  that,  in 
assessing  compensation  for  the  demolition  of  a 
dwelling-house  under  7  &  8  Geo.  4,  c.  31,  the 
jury  ought  to  consider  what  sum  will  be  neces- 
sary to  repair  the  injury  and  replace  the  building 
in  the  state  it  was  when  the  outrage  was  com- 
mitted ;  and  not  whether  the  plaintiff  was  likely 
to  make  it  his  residence,  or  whether  it  was  suit- 
able for  such  residence.  Newcastle  (^DuJtc)  v. 
Broxtowe,  4  B.  &  Ad.  273  ;  1  N.  &  M.  598. 

Under  9  Geo.  1,  c.  22,  where  a  bam,  which 
was  the  property  of  the  landlord,  and  the  com 
contained  therein  the  property  of  the  tenant, 
were  maliciously  set  fire  to,  and  burnt,  the 
hundred  was  liable  to  ih&  extent  of  200Z.  to  both 
parties  injured.  Adderly  v.  Offlow,  Peake's  Add. 
Cas.  206. 

Costs.] — ^A  party  aggrieved  was  entitled  to 
costs  in  an  action  on  9  Geo.  1,  c.  22,  against 
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the  hundred,  although  they,  together  with  the 
damages,  exceeded  200Z.  Jackson  v.  CaUsworth^ 
1  T.  R.  71.  But  see  Wilkinson  v.  Abbott,  Cowp. 
366. 

d.  By  Stunxnary  Prooeedinfirs. 

FonnalitieB.]  —  To  ground  a  proceeding  at 
petty  sessions  under  7  &  8  Geo.  4,  c.  31,  s.  8,  for 
compensation  in  respect  of  felonious  injury  by 
rioters,  the  party  or  his  servant  mast  go  before 
a  justice  within  seven  days  after  the  offence  was 
committed,  and  submit  to  examination,  according 
to  s.  3,  as  well  as  where  an  action  is  to  be  brought. 
And  the  court  will  not  grant  a  mandamus  to 
summon  such  petty  sessions,  where  it  does  not 
appear  by  affidavit  that  these  steps  have  been 
taken,  though  the  party  swears  that  he  duly 
served  the  notice  required  by  s.  8.  Rex  v. 
Folkstone  (Jttstices^  4  B.  &  Ad.  552. 

A  mandamus  will  not  be  granted  to  direct  jus- 
tices to  hear  a  claim  against  the  hundred,  unless 
the  applicant  shews  that  he  has  observed  the 
form^  directions  of  the  7  &  8  Geo.  4,  c.  31,  pre- 
scribed by  B.  8.  B4ix  V,  Bateman,  4  B.  &  Ad. 
552;  IN.  &M.  718. 

Amount  of  CompeiL8atlon.l  —  Where  the 
damages  sustained  by  means  of  the  unlawfully 
and  maliciously  setting  fire  to  any  house,  bam, 
outhouse,  mow  or  stack  of  com,  was  less  than 
30Z.,  the  remedy  by  action,  given  by  9  Geo.  1,  c 
22,  s.  7,  to  the  party  grieved,  was  taken  away, 
and  a  summary  remedy  substituted  for  it  by  3 
Geo.  4,  c.  33  ;  although  the  injury  had  not  been 
done  by  a  riotous  and  tumultuous  assembly.  Rex 


V.  Somerset  (Juttiecs),  7  D.  &  R.  385 ;  4  B.  &  C. 
913. 

The  3  Geo.  4,  c.  33,  s.  2,  gave  a  summary 
remedy  to  the  extent  of  30/.  against  the  hundred, 
for  injuries  done  to  property  by  riotous  assem- 
blies, on  application  to  the  petty  sessions  in  the 
manner  therein  prescribed  ;  and  s.  7  gave  an  ap- 
peal to  the  quarter  sessions  to  persons  aggrieved 
by  anything  done  in  pursuance  of  the  act. 
Where  the  petty  sessions,  under  a  mistake  of  the 
law,  and  not  upon  the  merits  of  the  case,  dis- 
missed an  application  under  this  statute  : — Held, 
that  the  quarter  sessions  might  entertain  an  ap- 
peal against  their  determination.  Rex  v.  Tneker, 
5  D.  &  R.  434 ;  4  B.  &  C.  545. 

Contributioii  and  Sdmbiirseiiieiit,  under  7  ft  8 
Geo.  4,  0.  31|  M.  7|  14, 15.] — ^An  older  of  justices 
for  the  levying  of  money  upon  the  inhabitants 
of  the  hundred  under  the  riot  act,  directing  that 
the  money,  when  levied,  should  be  paid  into  the 
hands  of  a  banker,  subject  to  their  further  order, 
was  bad.  Rex  v.  Halshire,  5  T.  B.  341  ;  Nolan, 
265. 
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